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TO THE 

READER. 
H E Author of the following REP 0 R T S 
acquir'd fuch Eininency in his Profellion, 
as fufficiently recommends them to the Pub. 
lick, they being left under his own Hand with 

a. defign to communicate > em to the W orId. This, with. 
out queflion, will make them acceptable to the prefene 
Gentlenlen of the Robe, and- profitable to thofe who 
!ball hereafter fl:udy the Common-Law; which nlakes it 
unncceffary to fay more concerning the Work it felf, or 
the Author of it, tho' there is J uil:ice in difl:inguifhing the 
Dead as well as the Living. 

The Defign of this Preface is not to enter into the 
llifi:ory of the Author's Family or Education, tho' both 
might be mention'd to his Advantage, but to give fome 
Sketches of his Per[onal Character. 

His Vivacity of Pares, and Felicity of Expreflion, foon 
,hil:inguifb'd him, which led him into a Crowd of BuGnefs 
betimes, and at an uncommon Age brought him to fl:and 
before the moA: Augufl: AiTemblies of the Nation, where 
he acquitted himfelf with Satisfaction to Others, as well 
as to his own HonoW", 
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11 'To the l{eader • 

His Native City of Exeter [hew'd him fuch a difl:ingl1iili ... 
ing Refpeet, as to chufe him to be their Reprefentative in 
Two Parliaments, as they alfo had rewrn' J him to ferve in 
a Third, 'when confin'd by that Sicknefs which ended in 
Death, in the Forty-third Year of his Age. --

I mua not omit to mention his Generofity, which 
makes fo beautiful a Part of a good Ch:uaCter. This 'vas 
fo free and imp:lrtial, without regard to Parties and De
nominations, that Indigence and Worth always found a 
Patron in ,him, in which he gratify'd Himfelf at the [arne 
tilne he reliev' cl rhe Objects of his Charity; And that his 
Kindnefs might be the betrer eileenl'd by the Recei,'ers, 
he was wont to give them fome Opportunity of Sen-icc, 
that it might appe4f an Act of J uLbce rather than Conl
paffion, and this ~ay he cover) d their Moddly ~t the 
fame time he help'd their Neceffity. 

As to his Religion, it was that of the Church of Eng
land eftabli{h'd by Law; nor was he only fatisfied in re
lation to its Goyernment, Difcipline and Doctrines, but 
thofe who were intimately acquainted with him knew he 
defended them, as he likewife did our Civil Conlti
tutlon& 
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Term. Pafchre. 
i Will.. & Mar. 

Fitzpatrick ver/us Robinfon. 
Intr. Mich. ult. Rot. 105. 

end for Performance of Covenants, wbfcb tnere fO! Pleading 
J. S. to renller a true anll }ull account, ann to pa!, performance 
lnljat "lOuIll, &c. Defendant pleallell Jl!)erfo~mance generally 
gencrall!'. Plaintiff replieS), ~bat be lltn not gibe a wfl:here a . 

. n' Co d ranger IS true anll Jun ~ttount, &c. De1en ant nemur~ ge" to render an 
nerall1'.. $J!}r. Girdlerfo! tbe Defendant urgell, ~bat tb~llla~ Account,not 
not a gooll b!eacb, becaufe jufi: and true Account implie~ tbat good, 
tberelnaS) an account, ann tbf~ iS$ tberefo:e a perpIet't1 ann 
multifartou~ 3Jtfue; be ougbt to babe fafll, eitber tbat be gatJe 
no account at aU, 9! tbat be gabe an account, but not a 
juR ann true one,ann babe tlJetnn tnberetn it tna£iotbet" 
Inife, fo a~ tbe Defendant mfgbt know ltlbat 9nftner to make ... 

. Adjornatur. -
SftertnartJ£i ~Iea belll ill, beeaure fo~ toe aCt of a ffranger, An ill Plea 

anb tbeu 1'ou muff fiJew bOlU! but tbi~ t~ not ueIp'n bp tue of perform-
, 1Repltcation, a!j ~len of J1!lerfo~mante general to Jaegatflle ano; to affir

<!i:onenant!) rna!, be. Vide Agar veri Reeves, Yely~rton 39, 40 . matlve Co. 

J d (til (t11 d R l' \T'd R venants not U le . .rP ~er. ~xre e ceo ....... ,p ep Ie at. 1. 2. ·3· 17. 'd db h 
' :11 e y t e 

Styles 473, 474· Replica(ion~ 

M· ®tion ftI.. a ~~obtbfttolt to a@)uttitlCollrtChril1ian'A.'j().erof 
b1' 11 0i~er of tue balf,blrotJ, to bane IDHlctbuttMl a~ ~h: half. 

l1ett of }lUll. q9r. Dobbins nrrren, 'Qrbat tue Qtafe in Brooke's bloud {hal! 
Abridgement ban been e,rploneti ann ncnttn; but it lt1a~ an, have DiHd
ftuneD, z;: {Jflt tbt~ tuag quieta movere, fo~ tbf~ i]an bt'en i"lttren, burion. 
in Perkins ann Ston')1 <Zr~rl':- ann veIn tbat tge!' \lien in equal nc" 

1: gtcc 
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grte fo~ anmtntffration+ 'Smith verj. Tracey. Hill. 2. 7 Car. 2.. 

Mod. Rep. Browne 'Verf Wood in Mr. Allen's Rep. 'Ql:.bete'r; 
tfje fame nearneft) of 151000, tbere'~ no nifference tn Degree; 
ann it ~!obibitton lUas tJenten per toe Cur' on llebatr .. 

'r 

Browne ve1us Shore. 

One dies In- MSDtlOlt ro~ a ~~ofJibttton, on tbiS fUg'geflton, Cuat tve 
t~ftm~ebeofore allmtniftrato~ of one ll!'tng 31nteffate befo?c IDiffrt .. 
~!fi~butl~n, bution ruen fo~ tbat parttes tlJare, anll tOat no Rig-bt tua£j 
.IS ~re hoe- beftell, but anI!, a WOUler ann Dtreffton to tbe '~l?ninar!, to 
:d!~nifJ:r~~ tltlfrtbutc, attn confeqnentI!, it muff be to toe nett of Ilttn at 
rOf. tbe time of tbe Deceafe, nnn not at tne ttme of the Dfffribu" 

tion+ 'Ctbe (lConrt incUtten tbat it lUa~ a l~ig~t uc!1~J; but ta 
fettle tbe ~otnt, tne!, ))tteffen tbem to necIace, i1nn tue otgel: 
to l1emur, ann aCCO~l1tngl!, tbe!' ntn. Vide Infra. 'I.. f" '. 

Thompfon 1Jerjus Harrer. 
Intr. Trin, ult. Rot. 19 z.. 

Bond with DEbt fur Obligation, l11itb Qtonnttion nat to btlp ~b££ps 
Condition .feet, &c. of an!, otber~ but Cucb ann fueb, &c. anti not 
not to buy to bU!' aboue fucb a quantit!', &c. Defendant pitonS, 'Qrbat 
Sheeps Feet tbat tua~ bi~ ~rane, anti tbat tbe ')5onll wa~ p~OCtltCn fronl 
of any other btm to renrain tue nfe of bt~ €rane, anll tberefo~£ t~ of no 
bu!: f?ch and fo~ce, but uoin in )LalD. Plaintiff repIie~,. 'Qruat it 1!la~ bolun.:: 
fbh,:a~d ~ot tariI!' gtben, anll Defendant ))emur~+ 9rguell fo~ tuc Plaintiff. 
~u~:~it;: ~bat tt l11a~ a gron <Zrontlitton; tbat n~elftnlJ of ~bccp~ Jfeet 
void. ltla~ not fucb a 'QCrane a~ tbe Law tegatn~, anO tbc naming 

it fo tutu not make it otberltlife tuan in realit!' tt t~ ; an)) an" 
mitttng it a ~ral1e" pet tbe reffratut i~ lawful, betng onl~ a 
particular (pectal Reffratl1t, ann not uniuerfaI ann !Jcncral, 
a~ ffj Brode ann Jolliff's <ZJ:afe. !lDn tbe otber finc it tna!1 urrrctR 
11!' ~r. Selby, ~bat tue 150nn t~ uotll, btcaurc tbc Q!:ontlittott 
i~ againff .fLatu, I Ina. 56. 3rt ifj an uniUcrflll Rrfiraint; fo~ 
tne muff not btl!' of an!, a greater number to an Dc noc~, fo tont 
if be leabe~ off big '(tratle, tne muff feauc off our~; o~ if ur 
11U!,~ none, tne muff not. [[le babe aucnell tba~ tfJt~ ')BOltll.! 
lUa~ giben upon an unlalDful <ZJ:onnttion, anll tbat tutu ulakc 
tt botti, a~ in tbe <ZJ:afe of Simony, Moore 6-1- I. I Cro. 180, 

I Cro. 245'· 2. Cro. 248. March q 8. '<to tbf~ 1 ue Q!ourt an~ 
Cweren, ~bat tbefe are all 11ot)) bp aft of )parliament, aan 
tbat tbete wa~ a tltfferencc between 130nt~ 11JiJ bp Statute 

nntl!-
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ann toofe 1Ubicb ate boill llt Common-Law, bccnufe of tbe U1t~ Di~T'>::JCC 
IUl1lfulnefg of tbc ([onllitfon, n~ a ")Bonn not to p~ofe(ute a ~c w;cn ,a 
jf(}OI1, I Leon. 1.0~. anti tue abetment map be fiOOll bom: ~J!lU '/old 

(ber, if it be confiftent witf) tue Ql:onllitiott : 1.6ut ttf~ f~ bYd5~at~~em" 
piatnlp rellrHtHle oftlrrane, beennfe be i~ not to lleal 1Uito an!, ~~()n-Law. 
perfon wbatfoeuer tuat tue Plaintiff batb llealt witbaI; ann 
tocte i~ no niffetettce betUleen a lReftraint from a particular 
place anti from particular perfOll£l; anti tn tbe Q!:ompan!' of 
~aplo~~ of Exeters Q[:afe, in Cam' Scacc' beln tuat it lReftrafnt 
from an!, particular place ma~ unlawful. ')Sut ,Dolbin beln 
firongI!" 1lCbat a ')BonD not to tranc in a [Jale t~ goon, ann 
tbat be al\na~~ tmk tue ([afc of Jolliff ann Brode to be grot1 
ILaw. at laff tuc!' all agrcen tbi~ ma~ til, anD gaue Bufe fo~ 
a 3lun!Jmellt JJ Def. nifi. Vide infra. 

Strode ver(us Osborne. 
lntr. Parch. ult. Rot. 1.97. 

ERror on a 31u'OlJment in Com' Banco in a [[{tit ormane. Vlafl:e jriG 
~,tception taken becaufe tbe 3lur!' ban not tbe d.lfetu; notne:effary 

but per Cur' it neeD not appear on lReCO!D tIJat tbe!' ball tbe to appear on 
dlfetu, a£' tua£' refofben in Cole ann Green)~ <!Cafe, Saund. Record that . 
• ... .. .. ~. Object. ''QI:ig unnecetrar!, tbere ftJoUln be an awartJ th; Jury had 
tbat tbc!' babe tbe <l1tetu, o~ fometubat to warrant it, tbe 3lU'Oge VIew. • 
ment t~ mftbout per vifum Jurator'. Court. '(tbe l13~efinentf1 
are rometime~ mitbout tbefemo!n~ pervifum; tbe Defennant 
i~ not to 'Oem anD tbe <rlietu, a~ in a mlrit of <lEntr!'; fo! 'ti~ 
tbere fo~ tbe 'QI:enant bimftlf to babe tbe <rltew, bere tbc 3lurtJ 
llre to babe it bp tbe @)tatutc, ann no neeD to mentton tbe: 
~lietn, 'lIungment mell enougb witbout ft. Vide Rail. Entr. 696. 
anotber ~tteption, becaufe tbe mrit t~ fo~ cutting of fo~t~ 
~tee~ growing fparfim in fo!t!' acrt~, but tue 3lur!' finn tbat 
be cut 1I0l.ll11 fo~t~ 1lCree~ in tmentp acre~! 3lf tbt~ be a gmn 
finDing f Q.txre, 3lf atrignable fo! (.!frro?, becaufe it t~ it 
tbfng fo! tbc Defendant'£, anuantagef 15ut tbe mrft of <!Er" 
to! tu~ quafiJen, becaufe it \1Ja~ DireCt en to ~it E dward Her~ 
bert a~ coram ip(o &. Sociis fuis, but tOe 1Re,o~n remoben tua~ 
befo~e Bedingfield. 
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Carneth verfus Priour. 
Vide Ie Pleadings Iutr. Pafch. ult. 74. 

Plea begins UllDon Debate of tbif5 QCafe (tubtcf) ] little beenetr, &c,) , 
in Btlr, 8~d Holt truk t~f£l nitference uPO~ } 3 H:n.6: I 8. tb~t a WIea 
(oncludes In lUbicfJ cOl1clune~ m Abatement, tbo It beJJtn~ lit Bar, ta a~lea 
Abatement. in Abatement; ann toat, e contra, a )}!>Iea concluning in Bar, 

tbo' it begin~ tn Abatement, if) a lelea in Bar. Qyod non fuit 
negat'. 

Barker )Jeifus Beard \vell. 

A pel (on to COvenant b~ou!Jbt Up tue Plaintiff upon an J1n~entute of 
whom a~l app~enticefiJtp mane b~ tue Defendant to J. S. In London, 
~ppr~IHlce wbicb wrw incollell tbrre, anll Defendant turnen Ober to tbe 
Istl!r~~ over Plaintiff fJefo~e tbe Q,tbamberlain, &c. Demurr' al Karr', & 
:1~~o~~I]fo~~ Judgment p Def. becaufe Qtuffom cannot make an atftgnee, fo 
of the City a~ to entttle bfm to an affton. mbere tbere i~ a <[uffom of 
of L'Iu/on, n place toat create£) a ,IDutp, an affton lie~ ill tue Bing'5J 
can'c main- QtOUtt~, bccaufe tbere f~ a iDut!? beffell; but bere t~ no Dut!' 
rain Cove- beffen, anti !yOU muff ma{te pour rclbe~ p~UJ!? to tue <[ontraff, 
J3~l on thf fo! to foul1n flit ~Hffo1t. l~HftOll fo~ railing a moman robo~e 
An~;;{t~l~~~ tutu not Ite bere, tbougb It tuill in London. Judie' Jl De£ 
{hip, to 
which I~e is 
not party. Cramlington )Jef/us EYans. 

Vide les Pleadings Pafch. 2 Jac. 2. Rot. {92. 

A Bill of Ex· DEfendant l1~atu~ a '15ill of (!l:,rcbanrrc pt1~llblc to olle Price 
chJnge pay- to tue tlfe of one Calvert. Price atftrr1t9 bp ellno?fement 
a~~e ;~~. ~ tOe 15iH to toe Plaintiff, tubo b!tl1~~ tOe affton U£t ~nno~ree. 
U n:' o 

Cd' bY 'Defendant pleana tbat Calvert tuag tnnebten to tue t1I1t1J, anti 
31l1gnc y , 
Indor(emcnt tuut tbereupon att ~,rtl'ut fJan been fuen, ann tbtl1 $one!, 
to <lnuther pain. Plaintiff netllUt~. ~tt Robert S~l\ryer nrrruen fo~ tue 
ClIl't be e~- 1Dcfen'Oont, ~bat bete t~ no legal ]ntereff tn tbf~ 13tll, but 
tended fa I' a toe S3}3oncp t~ ann belottlJ~ to Calvert; tOe bate neltbCt!, 
Debt .due to of ®Oln~ unn <[uattelf5 upon a c,[onfiDence, t~ not a ~tU{f, 
~e Krng by tlut tOe W>~opert!? remain~ in CeL1uy que ure; ann eften Shaw 
- unn Horcwood, Y c1v~rton 23. Harris ver/us Beaver, 2 ero. 678. 

mbere ®runfl o! ~onep, O! oHlCr pcrfonaI tbfn!J~, ate lleH:: 
berell to anotber, tIJC!? glbe no )jD~opertp, unlrf~ it be to bt~ 
ufe; fo If it be £,tPJcfip to ttc ufe of tbe Deliberer, o~ a 

ffranller, 
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ffnmg'£t, Dyer 20, 1. r. j;Z Price ban teteiuetJ tyC 9'0onep, 
Calvert mftbt babe i)an un aZtion of Debt r:rrainff btm fo~ it, 
36 Hen. 6. '). ann 'l.f t,{sJ t~ fo, boUl ran tbcfe Sltnf,:(:'C£l come 
to an :~ut£teff f ann to Inp fl Q]:l; ~1~»m toat a man fbaU come 
to a li3Jopertp in tbut \.tJ{jitV ~e lU10Wf3 ann fee~ plaini!' i~ mine, 
wituout mp lJircftton, tlJaIl nebet belp it, 31 H. 6. 'i. ~ Rep. 78. 
'Qrbe QJ:UffOUl of ~et(bant~ utfign~ u Chore in affion, but 'tifj 
from I)tm tunt batb UN ~~OpcttP; but tbe going to tbe firff 
ID~U1.1ler t~ n~t b!, tbe Qtullom of SWetcbant!S,but up tue 
~ommoll"JLa\rl, bp teafon of tue baluc teceibe'O. Jjt cannot 
be fuin to be paiD in Ui~ own trqong, bCCRufe be tuat tecober~ 
batb a~ mucfJ lRigbt to rue a» tue otber, attn botb map. 
JEloUl betl~?~ an ~ttent, tnbrrebp tlJi~ betp Debt i!S e,ttenne'O, 
a~ \Dell agofnff Cramlmgton il~ tue otbet~, ann tue ~one!? 
aituaHp pain, fo! fo it i~ pleanen t firbi~ (!I;~tent i~ a ~utt itt 
Calvert'fS JElame, tnbofe £!3oncp it tDa~, fo! tbe QC,tUnt f~ bh5, 
ann be te(ollet~; tben bete'~ it lRecoberp befo~e tbe otuet:, 
@iuit, hlbicb fiJe\U~ tbat it llotb not amount to tbe W5elleral 
3itfue, but i~ a fubfequent ')Bac. Thompfoll e com' Jl Quee. 
{[.be p~ibitp .of QJ:onttaff f~ bettneen tbe {)~a\11er, attn Price, ann 
tbe 31nno~ree, ann tbt laff 31nno!fee batb an afft.on againtl rnt~ 
of tbe 31nno~retf5, .o! agatnff tbe i)~igillal ID!fttner, ann tbete. 
fo!e tbi~ can be n.o goon ~lea. l)5etlne~, tbt~ ~Iea goe~ onl!? 
to tbe Q!:onfineration, ann anftuct~ notbing to tbe AiTumpfit; 
bete t~ a )Rigbt llellen itt tbe Plaintiffbp tue 31nno!fement ann 
9trfgnment ten nap~ befo~e tbe (!];,ttent. lL. <Zr. 31. Holt. an 
<!1nillcrfal <Zrunom i~ a Latu, ann 31 know no nifftnCfton be" 
tween Lex Mer aroria, attn Confuetudo Mercatorum: 31f tb.e 
D!iltnet mention!S it f.o? balue teceillell, tben be t~ cbatgeabie' 
at C[ommoltslLaw; but if n.o fuel) mention, tbell p.ou muff 
tome upon tue ([unom of SWercbant~ ontp. ~bt~ i~ a ')Btll 
lllllfcb I!) affignable bp Price, ann \nbcn Price atftgnen it be te~ 
teiben ti)e®onep, ann ti)nt recetpt tJa~ f.o? tbc ufe of Calvert, 
anll tbcte Calvert batb i)is; £Htton; but we can take notice 'of 
none but Price, ann at tbfs; tate tbe Q!:tenit of'15fUfS of ~.t. 
cbange will be fpotIetl. Judic),p ~er' per tout Cur'. 

Beake 

5 
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Beake ')Jerfus Tyrrell. 
Vid. fupra. Hill. 3 & 4 Jac. 2.. Rot. 3 34· vel 173. 

AJu!.li6cati- TRefpafS fo~ taltfng a 0bip, &c. Defendant pleatH1, ebat 
0\1 as Cap'- be lJla~ a <ltaptain of a ~an of War, ann tbat be trok 
taitl of a bet on tbe Il>hlb·@lea!$ a~ a W>~i~e, ann carrtell bee to •••••. 
Man! o~WtJ.r ann tbere p!ofecuten ber ann conl1emnen ber in toe UllmiraIt!' 
~ C?prr.on dIS Qtourt a~ a W>~t~e, &c. Demurrer. arguen in maintemmcc 
dm~ an., of tbe )[:)lea, €bat Qtrenit ifS to be glben to toe anmfr.alt!"~ 
~ i~he ~loCeeningfl, anll tbat tbe ssentence anll Qtonllemllation tuete 
Admiralty t~ a grull 13ar, ann after tbe matter batb been tbere erammen, 
~W't. tbfs Qtourt muff taIte ft fo~ jnff ~~oceelltngs; ~oat toe ([aufe 

of tbe ssentence t~ not traberfable, but anI!? tubetber toere 
lUere fucb W'~o,eelltngfS tbere o~ no, 8 Rep~ 68. ~be <[oure 
ann 31urUl1fffton of tbe anmfralt!' teacf)e~ g·ber toe ~ea aU 
tbe mo!ln ober, anll tbep ma!, fit at JLanll an!, tubere, in tbe 
Eaft-Indies as well afl bere; ann tn 2.9 Car.2.. Hutchinfvn'S 
Cltafe, wbo was accufen ann acquitten tn Spain fo~ killing a 
~an tbere, it was beln to be a goon ~ar to anp 19~c,ee= 
tJingS bere; ann Hughes ann Cornelius'S Qtafe, ~4 Car. 2.. 

Cottingham~~ Qtafe nepellnen on it @>entence itt Italy. E 
contra, urgen, ~bat ut prizam cepit is uncertain, ann not 
aberren tuat 'twa~ it lIt>~i~e; be wa~ a Qtaptatn of a ~an of 
mar, but tl)ellls not an!, c.tommttfton, o~ quo modo be llla~ 
fucb. lif a ~an be to plean Jj)~oceentngS in an inferiout 
Cltourt, be muff fi)eln fo mucb as to el.1ince tgat tgc!, gan a 
Cltoltufaltce of tbe Qtaufe; be ani!, fapfS, ~bat being upon tbe 
JJ>igb @lea, be took ber aa it W>~tie; be noto not fa!, tuat tbt 
@)utt tn toe gnmtralt1' was upon our inffance! 1fit ban, if tv£. 
ball complainen tbete of tbffS unjuff taking, l'tin 0rntcnce 
ban been agatnff US, it 1ll0uln babe been ffrct1rrcr on .t~]tlt 
fine; but toe1' onl1' fap tbat toe!' twIt it, anll ctlt'tidl it tn~ 
anll p~of£cuten ann connemn'n it. lL. <[. J). Hcir~ C uat be 
ltJafS a ~aptain i~ well enougg, be neen not l1J£W bl:~ QZont~ 
mUTton; but it noto not appear botu tbi~ ~btp tflmf to be a 
~~tie ; it notf) not appear toere wan an!, caufl' tJ fet}'c bet 
as fucb, no~ tl)ewn tbat tbere tua~ an!, mar; tl:C fnbfCf\iunt 
gOing to tbe _g~mtralt1' Call1tot ,uffific tbf fitft tUrr~:~I CuPti~ 
on; befincs, It l~ nott1)ewnwoofe Qtourt of anmtn'frp 'twa1!~ 
no~ befo~t lllbat J/unge. Judie',p Qyer' per tCt;~ k COL.r[ 

This was an Interloper feized by the F:/l -IlIdi" Comp:l:1\-. anJ. 
earry'd into the lndies~ .Jnd rhct", con.ll'mn,'ci ~'t\' ""1,; Com
panies Admiral, &c. 

"'7 
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Hutton ller/us Goodrick. 

lntr. Hill. 3 & 4 Jac. 2. Rot. 334· 

EJeetment on tb!ee fcbeeal IDemffe~ in an inferiour QtOUtt, EjeCtment 
antI fo! tbe feconn notb not fap it tnafj infra Jurifdic> Cur', in an inf~ri. 

ontp infra Libertat' & Jur', ann nntb not fap pr:rd', ]f goon f our Co~rt 
ttl)cre tuafj ettcn 3 Cra. 44 I. Gooday 'Ver/. Minihall, ann 2 Cro. ?~h DeLm~f ? 

fi tfl71'1'1 t~ti n,'d T' znJra zuert 95. 13CullCfj, yC"}lth.gntClt wtl,.., ~o recuperet ernunum&]ur'with_ 
fuum, lnberetl\l tucre tuer~ tb~ee feueralfj. '(!t:bere tua~ ct= out VerdiCt. 
ten Patti[an 'Verf. Goddard, Mich. 3 Jac. l.. Rot. 110. Adjor-
nature 

Pepis )JeJjuJ Low. 
lntr. Mich. ult. 540. 

A Ction fur Ie Cafe bp atrigneefj of Qtommitfioner~ of 
';Bankrupt. Exception to tbe Declaration, beeaufe at" 

iettgen J. S. to be a ')Bankrupt, ann notb not llJew bObJ~ 
~a:re) ]f goon f 

Villers verftM Ball & aZ'. 
- lntr. Pafch. I W. & M. Rot. 410. 

, 

CAfe fOl tlopptng of JLigbtfj, ann fap~ nnlp, quod poffeffio- Cafe for 
nat' .of fueb an J1)oufe, in tuofeb be ban, ann habere debuit fi:?pping. 

Cueb ann fucb lLtgbt~. £On Demurrer, <!f.rceptfon tua~ taken, Llgh~i w~thG 
becaufe nfn not fap time out of mind, no~ fo mueb a~ that a~t ~ e~tng 
it was an ancient Houfe, and that the Lights were ancient; but ~~ht~Ua~~i~ 
beln tueU enot1gb upon Sands annTrefute'~ cztafe, I Cro. 575. ent. 

Lapdall )JerfitS Hart. 
Intr. Trin. ult. 953. 

CAfe Olt a ~~omife. 9fter illernfff, utg-en tbat it tua~ Super Ie 4-
fuper fe AiTumpfit, ann Doth not fap wba; ann tbete ru~£(zt, 0-

lnag etten Oxford'~ ann Rivct'£l <!Lafe, I Cro. 79,93. tn Scire ~l~lnS th~,. 
F ac' 'VerI. Admi.nifr~ator'. Wlea, 'C!tbat me tua~ ?Ulp anmtntffra. N:~~ anI. 
to~ durante mmor a;rate, nnn ban [ttIlp anmtntffreiJ. lReplt~ 
tutton, Quod dcvafiavit, ann ]1fue tbereon, ann founn fo~ 
t~l r Plaintiff; nnn belo tbat no Jfftt& wn~ iopne]), nnn tIl 

1tl 
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in tbe lReplication, not raping tubo ntn wale. Adjor
nature 

Evans & at VCJjus Pettitt: .. 
Intr. Mich. ult. 3 2.. 8. 

Bail & Prin- WRit of Error bp W>!inttpal ann ')Bail, beln iU, aull tbat 
cipal join in tbep cannot Jopn, acco~ntng to Forefr aUb Sandland'S) 
a W r1t of Qtafe Hobart 72 • 
Erro.!'. ' 

Matlin verfus Abdee. 
Intr. Mich. 3. Trin. 4 Jac. 2. Rot. 57,. 

urury)~",hat. I~ tuafj alJteel1, ~bat if J.1!)!fntipal ann 31ntet£1f be in ba~ 
iattJ upon a Qtontingencp, it i~ no alfurp, tbo' tye :In:: 

terea no e.tceen tbe aU owen JRate~ of 6 1. per Cent. aeCO!iltug' 
to Shapley ann Hurrel'!) <ltafe, 2 Cro. 209. Vide 2. Cra. 508. 
ann 3 Cra. 643. gnn tuben tbere t~ an baiarn tbat tf)e Plaintiff 
ma~ babe Iclfet tban bf~ llD~tn&ipal, 'tiS$ no [lrUt!. 

Spencer velfus Durant. 

A.Cov€rlam DEbt, & en Narr' upon it, after Oyer it appearen to be it 
w~t~ two~ by Qtollenant tuttb tbe Plaintiff attn anotber, & omnibus & 
;(-m:h ~bey cuilibet earu1)'l obligat' in 201. fo! perfo~mance, ann IDemurre'r. 
I:~::lZ.~~ Per Cur', 31t appearing to be a jopnt 31ntereff, eael) cannot 
not gi:e [e- b~fn!J a (eparate 9ffton. Vide Hob. 171.· Slingsby~S \Cafe, 
vend (.ni-cG: 5 Rep. 
of Adioo by 
~~!it·c words 
cmliber: elJ"~ 
cblig amIAJ •. 

ffkbt QfIj f<.),-
venant to 
payfo much 
qumrtedy for 
4 quarterly 

Mich. 4 J ac. 11 in Cam' Scacc't. 

Piltarfe Verfij Darby. 
Intr. Mich. I Jac. 2. 42.4-

payment~ ERror on a Jitfogment tn Debt in B. R. Narr" en Debt Ott 
:,~~te~;, ;~lth- a ~pecialtp, tubcrcbp it i~ rcclten tuat Piltarfe tua$3 to 
whef/du~ go bcponn ~ea~, ann tranfaff tbe Defendant'~ bufincf~ tI)erc; 
and ending, be {ouenanten topa!, btm fo! reuen pe.ar!S tbe ~unt of loot 
naught. per 



-
Mich. 4 Jac. II. in Cam' Scacc'. 

per annum quarterlp, to begin at Chrifimas 1, Car. 2.. ~bat 
on fucu a nap 1001. fo! four quartetlp )1!la!,mettt~, tuere arrear 
ann unpain, ann pet unpatt'!, per quod Actio accrevit, &c. 
Jungment upon Non fum informatus. <I1pon Qfrro~ in Cam' 
Scace' it 1na~ urgen to be ill, becaufe nin not fap then ended, 
ann it nin not appear fo~ wuat time it wa~ arrear. 3l arguen, 
~uat it wru; ltlell enourrb, tunt then ended 1na~ neenlef~ ac" 
to~ntng to Taylor ann Guy'~ <!Cafe. Sid. 409. Alfumpfit to PO}! 
81. per annum to a dlicar, ann ta begin an tue loth of May, 
ann f1Jeltl~ a ')5~eacu fa! two !,ear~ entJen tfJe laa nap of May, 
ltJbiCU i~ Uno !,ear~ aull a llap; pet on Demurrer belll gOOll; 
becaure tue tna~ll finit' 1tla~ rurplufage, ann tben for two years 
ltJa~ well enougb. anll tbe <!tafe of Underhill anll Devereux, 
2. Saund. 71, 72. Scire Fac' ta bane lLanll~ reslleU,erell tnufcb 
lUere retien on an Elegit, fuppallng a eattsfal.tion; tbe De
fendant plean~ in bar, Quod per magnum tempus, fcilicet per 
duos annos poil: deliberat' tue Plaintiff de injur' fua belll bim 
.out, ann receiuen tue p!ofitfs. @erteant Powis nemut~, be" 
eaure not raill ,px' poil:, na~ wbicb ttno !,ear~, ann it mfgbt be 
after tue Plaintiff's mrtt purtbafeD; but belll gmtt, ann tbat 
it ffJauID be intenDeD fecundum fubjeCtam materiam, viz. ,px' 
poil:. ~a bere it cannot be intenDeD otbertutfe tban adtunc 
1init' . 3lf llle ffJoulD b!ing anotber aiffon, tbe!' rna!, pleatt tbf~ 
lltecaller!" tDitb an !aberment tt tDaS$ tbc fame; but befines, 
it mua be fuppofeD tbe tlUO laff pearS; but fibe of tit of tbe 
31ufttces ann ')6aron~ tben p!efent bell1 it unurtatn ann ill; 
fo! tbat an au OW?!' fa! Rent is no flfftoppel to llemanD at:: 
reatSJ befo!e, atcO!Dtng to Palmer anll Stabick'st Gtafe, Sid. 44. 
ann fo 3lungment 1na~ reberfeD. 

Clarke Miles) '}Jerfus Andrews. 

9 

PRohibition mobell fa~, on fuggetlion tbat bp our )Latu no Prohibition 
perfOlt i~ to be implennetl tn an inreriaur QCourt, but to an inferie 

fo~ fucb ~atter a~ i~ acten, arifen ann accruen witbtn tue our Cou.rt 
3!urifntifton of tbe <ZCOUtt; 'Qrbat one Moore at Wefrminfrer for ho~djng 
in Com Midd', aut af tue 31urifotffian of tbe Qtoutt of tbe P ea 0 a f 

b
. , matter out 0 

Poultry-Compter, coram, &c. erame Inl1ebtetl to etr Robert their Jurifdi-
Clerk in 7001. 'Qt.bat Andrews tntenDing, &c. ban lebten a ttion, if a 
J>laint tuete againff @)ir Robert Clerk; f!bat a @umman~ Pleais plead,; 
t[nell, nnn Nihil habuit returneD, fecundum Confuetud'. 16ut ed to their 
tbat Moore babing 10001. in bi~ banl1~ of @lir Robert Clerk'ft, JurirdiClion 
1na~ attacgen bp tue rain 1000 l. Ita quod of @ir Robert, & befre Im~ 
eifet at tbe ne.tt <ltourt, ad refpondend) fecund.' Confuetud', par ance. 

~ ll1bnea~ 
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hJbetra~ in trutb tue fain Ivfoore ttm~ uebet iunetten to tt)C 
fain ~it Robert Clerk infra Jur' CU~; prxd', 110~ e11er btcame 
tntJe'btelJ to bim in unp ~um but tbe fala 7001. at \Veftmin
fier, & non alibi, <I1pon tbt~ fuggeffiolt ] moben fo~ a Prohi
bition, fo~ tbat tne ban pleatten tbt£{ ~atter toere, anll tbe 
Wlea wa~ refufetl, ann we ban affinabit tuereof. ji Ut(tttJ, 
tbat a Prohibition Hc~ to all fnfertour ([ourt fo~ boltling ~Iea 
sf it (!Cuufe out of tbetc ]urifnifftoll; tbere i~ toe [[lrit itt tbe 
Reg. 98. founnen on W drm) L cap. 35. Inuicb t~ (ommentetJ in 
2. Inft. 229. Smith 'VerI Bond. Hill. i 7 Car. 2. B. R. Rot. 501. a 
10~obibttion to Marlborough, Ott a fuggefiiolt to at it neore out 
oftbe ]utifnHtlotl, ann atfinauit toat it nin fo, eben wttbout toe 
necelftt!' ofpleatJfngtt tbete, Warpman 'Verf. Smith, itt Sid. 464-
ann Mod. Rep. 63. 64. to Brifiol, upon tbt~ fuggetlton, upon 
@>ir Francis Winnington'~ ~ottOlt+ jif an affton be b~ougbt, 
ann a ]ungment tocte be pleanen, tue!? lUuff auer tbe Q.taufe 
to babe artfen tnitbin tbelt ]uttl1lHtton; ann it t~ tue )p~obince 
of tbt~ <.!l:ourt to reffrain all lnfcriollt ([ourt!> 111ttOin tbeir 
p~oper attn refpcffiue 3lurtfl1iffion~. ~bat tbt!> <[afe i~ not 
lJtfferent from anotbet common (!Cafe; fo? tbe il1uit agafntf 
Moore t~ a£i a neU1 afftOlt tn nature of a ncwl:llaint; ann tbat 
appeat~ ftom tue ber1' fO~U1 of pIeaning a .JFo~eign attacb~ 
ment, ann from tbence tne muff learn it, fillee tbe!' keep no 
fo~mal lReco~n~ t11l llJatte up upon occafio1t. 3:n tue Entry 
tbere f~ a fuggeffion tbat tbere t~ fo muco in bi~ ba1tn~, a 
W~ocef~ agatntlbtm, ann na!, i~ giben bim; be come~ ill anti 
plean~, ann all tbf~ like a netn ~~ocef~. true mtfcbicf of 
incroatbfng ]urtrtltffton~, neceitltng ann lltfinoetttlltg tbe 
Jltittg'~ c.!Coutt~ ,~ a~ great in tbt~ iij) tn tDc otDer O~tgi" 
nal ~uit. 

@>uppofingit onlp a mean~ to make tOe O?iginal Debto! to 
appear anti put tn 1BaiI, tuat tntll not alter tbt <Safe; fo? if 
an!, Court Chrifiian, Admiralry, O! otuer fnretiout ~ourt, nato 
mennle lnttb anp tbing collaterallp toat i~ out of tOrtr 3;urtf:= 
btaton, tbf!> Qtourt lUill ann ougut to p~oufbit tDelll: ag, if 
it ~utt be bp a Wlarfon fo! ~!'tbe~, ann tbc Defendant pleatl 
tbat tbe place where t~ tn anotbcr ~atll1J, Prohibition lte1), 
becaufe tue!' me'OnIe tnitb tbat tnbicb tg out of tuett lurtrnt~ 
atoh, tbo' tbe o~tgtnal tbtng be of tOeir cogntfancc, ann tbi~ 
(ome~ in obliquel!'. 3f a 9}3an be allmitten, lnffftutcn anti 
tn'Ouffen, ann a ~uft tg tbere fo! to auoiO tfJc J'nffitutiolT, 
fuppofing it not balilJ, tbo' tbc tbitt!J be of tIJctr cogmfunce, 
pet becaufe tbe 3lnouffton, wuteb t~ '([:cmpo~al, ann rriues a 
JLa!\-lRhJbt, rna!, nepenn upon it, a Prohibition ffr~, ~ir; Ti~ 
illOthy Hutton'~ C2!tlre~ Hob 15. jlJ it ~an rUe t{l£'tC to p~obe 

a 
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a jf~unChpad\.1e WiH, tuo' t{]i:t !le of torir com:rance, ann of 
none otuer, pet if fucb &-HH tzuote~ a mIn in ttl~iti;1rr con~ 
eeruing LrHl'O, a Prohibition lie~, PatCh. 14 J ;lC. R( ynolis'~ 
<tnfe. RolL tit. Prohibition 28 i. ~bo' tue Subjccbm circa quod 
be ~pitituni, pet if tue confequcnce be a iJetermmat:on of a 
tuing belolllJing to ([ommoll;JLattH:onufance, tbi~ ([ourt Win 
p~outbtt; pari ratione in tbf~ ([afe. 
a~ to tbe Admiralty-Court, it t~ tue fame! tuo' tbinG's none 

Ott tue fpigb ~ea belong to tOrtt. JurtfOHtton,pct tftue COl't~ 
fequence be a netnminattolt of a tbing not belongtng unto 
tudr conufance, a Prohibition HCg, a~ in Bridgman'~ Qrafe, 
Hob. 12. ]f a ~an make an IDbUgatfon upon tbe Il)tgg ~ea 
fo~. tue ~ecurtt~ of a Debt growing nue befo~e at lLann, o~ 
1lJouln make a p~omtfe to pap tue fame, tbi~ cannot be ftten 
in tbe Admiralty; alln (0 it t~e contra, Hob. 79, 2. 12. toe!? 
cannot boln l\!)lca of all agreement at @lea, ann put tn 1l1~t" 
ttng unnet @)eal at JLann • 

.a fimilar Cafe i~ tuat of an entire <!tontract fo~ abotJe 40 SQ 

ann fetJeten into nftJer~ fmall @)um~, ann fuen fo~ a~ fucb in 
an tnfetiout <!tourt, a Prohibition Ifeg, becaufe it t~ to neftaun 
ann lleceitJe tbe 1l\tng'~ QCourt~, 19 H, 6. 54. Girling 7Jer[. Aldas; 
Pafch. 22. Car. 2. B. R. 2 Keble 6 17. 

'<Ebere t~ no ObjeCtion agatnll tui~, but map be agatnft all 
Prohibitions to tnfetiout Qtourt~ ; fo~ tbe Debt follotu~ tue 
i>erfon tn tbe ctuet Qtafe a~ tueU afS tbtSj. 

'€be QCommon·JLatu;<!tourt~ llJall n~atu tf}e tubole, tf part 
be tuitbin ann part tuttbout a particular {nfetiour 3lurifni" 
awn. 
a~ to Turbil1)~ ClCafe, tbere i~ a great nifference between 

tbat ann tbi~; fo~ tbere 3lutifniffion tnaSj unnoubten ; ~r. Tur 
bill recefben tbe ~onep tbere, anti tunt tua~ onI!, a IDtfpute 
of W>~fbilege, ann pet tn point of l13~ibtlege it tua~ contrat!' 
to two erp!er~ 1Refolutton~ tn tbe ber!, W>oint, a~ Lodge)~ 
<!Cafe, 2 Leon. 156. anti Edward ann Tethbury, 1 Leon. 189-
gnll mp JLo!n Saunders, I Saund. 67. tbougbt it an barn ]tfOg,.. 
ment • 

.a~ to tbe Qtu{fomattltef~ of tue t9!oceening, tbat's; no IDfh 
jeff ton bete, 110 mo~e tuan it t~ tn a conceffit folvere; aun pet 
tbere tuep tuill not p~etenn but tbat a Prohibition HC$ upon 
tbi~ fuglJeffion, tbetr QCu{fom onlp tuarrantJj fo! Ulvat i5'1 
lllitbhl tbeir 3iurtfniitfon. 

In 2 In11. 229. on Wefl:m' L cap, 35. mp JLo~n Coke fa~:o, 
That tho' [he Action be tranfirory 1 yet no man is to be attached 
by his Goods for any ContraCt, Covenant, or Trefpafs done 
Without, &c. tho' the man be palling thro\Jgh t 1

,,:! Ville. ann 
q;~ 1. tbt0 
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tbt~ bOIl)~ itl our <[afe a~ tuell a~ in tbe otber; ann t~o' tfjere 
be no e,tp~tf~ Q.tafe tn to if.' . point of tbe ®arttifiJee'~ Debt 
armng out of tbe ]urffntffton, 1.'et tfje Reafon of tbe JLalU i~ 
plain; ann upon tbefe 1Reafon~ ] p~ap'l1 il Prohibition; at 
1llbtcb Dolbin UJa~ angrp, ann fain no man WouIn balle malle 
(ucb a ~otion but m1.' felf, ann ll1onn~en tbnt 3! tuba ban been 
toncerne'O in tbe ([itv fiJouIn bat .. e mane fueb a ~otton. Holt 
fattl, 'Qrbere wa~ Beafon in it, but our pleantng of tt waf) aftet 
Imparlance, ann fo we catne till late, becaufe we ntn nat plean 
tn time. Prohibition denied'. 

Pafch. I IN. & Ms 

Letchmore & at, ve1us Thorowgood & are 
Intr. Hill. 2. & 3 Jac. 2. 82. 

VIde fupra Cafu 7~· 3l now ar~uen it again upon tb'iS 
J})oint, 'Qrbat tuo' b1.' tbe @>tatute of 15ankrupts tbe 

~?opertp of tbe O!5mn~ be lleffen in tbe alfigltee~, pet tbi£' 
Belation fiJaU not tuo~k a mrong to make tbe [)lftcer~ 'Qr:ref= 
patro~~, tubo ban a gron autbo!tt1.', ann tmk tbe ®mn~ law ... 
fullp; ann fa t~ tbe QCafe of Baily ann Bunning, Sid. 2.7 I, 27 2 • 

<!Court clear, tbat tbe dlerniff l11a~ agatnfi tbe Plaintiff, en# 
tire Damages bting giben, anti tbat tbi~ gffton lap not 
againlt tbe £lDfficer~, tbo' Trover tuouin alJatntl tbe i>artv ; 
ann fo 31ungment J> Def. .. 

Dominus Rex verjus Payne, 

A POOT per- OlRtler ~f ~effion~ in EiTex fo~ remOnilllJ it pro~ ~att anll 
fon maygain Eamll!, ltl Malden tbere to anotbcr piau', upon tbe ac# 
a fettlement count tbat be tna~ a retuen ]nbabltattt, bp remaintng abone 
by taking a fo~tp nap~ after taking an Il)oufc, ann beittlJ raten to tbe 
Houfe, and W>1l1~ tberc; bcttl 11p tbe QCOUtt to make a gron ~ettlcment 
bein~ char- tnttbtn toe llew S9tatute, tba' tucte tua~ no .IDoticc in tn~t~ 
~~~rlsn ~re ttng.!Jtncn to t~c QCbUtcb·[[~arnen~ of bi~ (otlnng; ann tbat 
without gi-' £omtng In publtcldp, b!? talum~ an ~)oufe ann betn!J raten in 
ving notice t~e ~m~~ ~ate~, , ann fo ob,ret~e~ ~p tbe ®~tcer~ of tbc ~a: 
in "",iring rUb In tueu: )patltU:13rok, tfJ futflclent Jaottce; ann tbat tbe 

tatbet, 
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ratbct, bccaufe b~ toe J1D~eamb!e of tbe ~tatute it t~ appa::: 
tentl~ meant onI!? aIJainff p~ibate ann tlanl1ell{nc temotJaI~~ 
ann not pubHck onef), offtlutcb tbe l;)arttl) take~~Ulttce it relf. 

l-Imufi-evs )Jerfus Vaughan &Ux', 

" 

Dt.bt verf Baron & Feme, anil tbe~ appeareti b1' !Jtt(J~(. l!ar,m ~;: 
ne~! JaO (!frro!, tlJo' tbe mife be unnet age, becaufc Feme appea:' 

. tbe ~UfJbann tnap ~!' LalU make an atto~ne1', ann appear botb ~~eA;~%~ey~ 
~ fo~ bttnftlf ann WIfe. under age. 

Cowne 11e}f~s Bowles. 

'T m!ID aboiu a~ 16aiHff~, ann batle Jiungment. <!ltro~ 
b~ougbt, anll QfCtO~ atftgnen tunt one of tbem l11a£l 

ltdtbfn age, anll appearen bp atto~ne1? ~ 3!f tn: Vide 2. Saund. 
2.12.. 

Dominus Rex 11erfus Ayliffe & Freke. 
t 

... ;j ~!:' : (" ~ 

A', Yliffe tna£i 9ttafttten ann ~,tecuten fo~ ~rearon; Freke Error by an, 
, a~ Ui~ (!fttcutO! b~ing~ a mtrtt .of <!frt01. Holt at fica Executor to 

lIoubten if Q,ftecutoHs couln b~ill!~ it, but agreen tbat tue!' reve:fe an 
a~ tueU a~ tue )petr mtgbt b~ing it in \!Cafe of .Jfelon1', ac~ Artamderfor 
co!ning to Marth'~ Qtafe; ann at Ian of aU tue Qtourt beln Treafon. 

tbat tbere 11la~ no nitferel1ce between flCreafon ann jfe!onp 
as; to tbi~ Wotnt, ann tbat tue QE,recuto! being tll,uren u1' an 
trroneOUfJ attainner, mfgbt b~inJJ tbe mrtt of <!Erro~; tuo' 
bp fome 'ti~ necetfat!, to aber a }13erfonal Qfllate, fo! otbet= 
lnife be t~ no tna!,~ namnifien; luberea~ an )pete ts, tun' 
tbete be notbing nefcennen to utm, becRufe of tbe Qto~tuptt~ 
on of 'l5lmn. 

Knight per/us Parry, 

Om ~oti.on fo? a Prohibition (tue ([afe Jl nin not titke ) Pa\(oiJ"n~. rs t fMrt1 
it wa£l beln bp Holt, ~bat in cafe of ~arto1nnets; of a of ~ )~Ip.[he , 

ebip, if tue ~aJo!itp no fenn .out a ~btp, toep Ulan be H< maJo~I[J~ h 'J:£., 
able to tbofe tubo no not (Onfellt, in cafe there be a Profit, ~:r :jl~bo~; 
but tue ®OJ01itP tuen are anftuerable fo! all Il)a?tlttifJ t 1Cut on!enr of 
if a p~ofit"ble QlopalJe, tubo ilJall ba\le~onu'ance O! JurtfnHHon the r:,n 

of 
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of it, ip toe ~xre. Q[gceel), ~bat if tbel' take ~aH bp tnap 
(If fftpuIatton, tbcp map p~ou~en againft C!f~ecuto~~ tbere tn 
lbeie own Wilp. 

Garret ve1us Dandy. 

Debt GO a "DEbt on a Bottomree Bond, 1tlftb a fpecfal QI:ontlitton to 
Bottomree pa!, 300 L tuttb ]ntereft at tbe return ~f tue ~bip Pru
Bond [0 pay dent in t~ictp fit montbg, witb 32 1. per menfem fo~ euecp 
Money, and montb after, if not loft o~ caft awap befo!e; ann affo to pec· 
perform ~o. fo~m \!Cobenallt~ ann agreementJ:) in a ccctain mctting Ol 
~~~~n~s 1~ '15tll of Bott:omree mane tve fame nap. Defendant Crabe~ 
rlebt o:~d e Oyer, ann pleanp tbe @!tatute of alrUt!'; ~be Plaintiff tC= 
Err' brought plte~, NO,n corru~te fuit agreatum. Defend~nt nemur~+ Jud' 
by the De- pro ~er. mnt of cn;ttOl 1~ blougbt In tbe Exchequer
fendanc, he Chamber. ~r. ~erJca1tt Tremayne moben fO! libertp to take 
is not ~)Oun? out Qf.recution, ltO ')Bail beinlJ put in acco~ning to tbe ~ta= 
(opurm bail tute. 31 oppofell it, anti mouen fo! a Superfedeas, mrit of 
by the Sra· (!frto~ being b~ougbt ann allolUen, fo! tbat no 'Eaillua~ re" 
!:Ute. 

quften ill' tbe JLalU in tbf~ \!Cafe; tbe ~tatute of tbe £meen 
notb not reacb to it, fo~ tutre it i~ onlp all 31njunfffon on tbe 
Chancery to take it; tbe ~tatute of 16 & 17 Car. 2. Dotb 
.onI!, make tuat of ming }ac. J. perpctual, ann enIatge~ tt tn 
no <!tafCfj but after iller!Jtft; ann fo OUt <!tafe iJ:) out of toat, 
ann ltlttbtn n.on£ but tue 3 Jac. I. cap. 8. in any At1ion or Bill of 
Debt upon any fingle Bond for Debt, or Obligation for payment of 
Money only, or upon any Adion or Bill of Debt for Rent, ot 
upon any Contract. Jf}otn our~ i~ witbin none of tbefe, it i~ 
not fo! papment of ~otle!, onI!" but alfo fo~ perfo!mance of 
Qtollenant~; anti fo~ tb{~ tbete are etp~er~ gutbo~itte£t; a~, 
Mich. 18 Car. 1. B. R. Call wood 'Verf. Ballard, ~r. Coleman 
p~a!,)n 1.lE.r£(utton tn Debt upon an [)bligation to perfo~nl 
([obenattt~ in an 31nnenture; }1!)erfo!mance pleanen; '16~eacb 
alI'ignetJ tn nonpapment of Rent; dletntff JJ Qler'. Coleman 
moben tbat Q];.recution otllJbt to go, ulllef~ tue partp put itt 
'Jl3atl; attn Wild toe Iltittg'£, ~ctJeatlt oppofen It; tbhl )Rent 
tome~ tn bp ti)t; tuap of collateral 13!eacv, attn tbe affton t~ 
not Debt fOl1Rent, o~ fo~ ~onep onlp, but fo~ perfo~mallcc 
of Qrobcnantn; eb£n in iDebt on tbc ]nnentllre, If tbe 'l5~cacb 
were on refetbatton of tRent, tfJete muff be 13ail, but not ttt 
anp ([ount£rfJonn to, faue IJatmlff~, o~ iDcbt fu~ a J13enalt!' itt 
an!, grti(le~ ht'OFtltel1; Et per Cur' \!f(('(utlon tlav'n tuttbout 
~an~ 2 Kcb. I3 r ., 

\' emctt 
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Vernctt 'Vcr!. Debuihe, Trin. 19 Car. 2. B. R. 3lul1gment itt 
Cafe on n "5tH of ~nt)2wJc; I'"£JH not requiret1, becaufe tl)c 
\llo~tJ~ of tte ~tiltute i~r e D;::lx, ann it i~ not to be enlurge1J~ 
but r~tbet rcftrninctJ,l. Kd)ic 2 ~4'· ]n Mich. IO Jac. lo Gilling
'lJer[. Baker, 2 BulGr. 53, 54· a 130nn f.o! pZtffJ~mancc of Ql:obr 
lluntf5. Debt upon an arbftrcll1£nt ia {Jeln to be out of tvt 
~tatute; IDebt fo~ arrHltu!Fp nue ~pon account beln not 
1Ditbtn it, 11~ i~ tbe P!iltclpul Q1afz in Bul11rode. 3In Trin. 
1680. tuere 1l.la~ fill !lilion b~ougtt upon a '15onn witb a CCOll= 
nition to P'W, perfo!m ann keep un Q!:oucnunt£l in an 3itttJe"~ 
ture. Defendant pleatJ~ WJnfoJm,mce, ann Demurrer genc~ 
tal. Judie' J> Oyer', ann no 1B~ea(b ufftgnen fo~ nonpapment, 
of ]Rent, but onlp a general Demurrer, becauCe tbere were 
.IDrgattue ([ouenant~ In tbe Jll'O£ttture .of JLeaCe, ann on it 
mLlttt of QJ;rro~ beln in Communi Banco, pe( North, Ellys., 
Windham ann CharIton, tbat tbcre neetJen 110 '1l3ail. ~bi~ wa~ 
upon l1ebate; a Jf;lote .of it ] ban from Mr. Goodall, tb'en 
~Ierlt of tbe QftrO~~, tubo noten tbe ([afe, but not tbe .mame~+ 
3!n Pafch. 16 Car. 2. B. R. inter IDean ann ctbapter of Paul'~ 
ann Capell tbe like )Rule. ] babe a ([opp of tbe )Rule fo~ a 
Superfedeas 011 ~ir William Wjld'~ ~otion fo~ a mrit 0' Su
perfedeas ann Refiitution, (!f,tecutton being taken out fO! want 
of 1Batl. '1$efine£l aU tbh1, tbe tReafon of tbe JLatn i~ wttb 
U~, fo~ tbat tbe intent of tbe @>tatute tua~ to require ')Sail 
lUbere tbe ctaufe lUa~ plain, a~ in cafe of papment of ~onep 
onlp: but tn otber mutter~,· a~ Q!ol1enant~, tbete i~ mo~e 
nicetp fn tbe LalU a£l to }13Ieaning, ann 31ungment mfgbt bi 
ban againft anotber upon }1!)otnt~ nice ann nifficult, ann 
tberefo~e rucb ([are~ are not mentionen, but anmttten. 13e~ 
ftne~, at tbe Q1:ommon·lLaw a Writ of Error t~ in it~ otun na~ 
ture a Superfedeas, ann fo~ecIoCe!S tbe banll~ of tunt c[ourt 
lDbere tbcID~igiltal ]ungment wa!S giben, bp a tRemober of 
tbe 1Reco~n; ann tberefo~e tbf5J @)tatute, tDbtcu t5J tnttonuffiue 
of a new l,atn, ougbt not to be conftruen bp ~quitp, o! e,ts 
tennen furtber tban tbe tno!n~ no rcaeb, ann it batb alwap~ 
receiueb fucb an ]nterp!etatiolt, fttJ tbe czrafe£s ] babe ctten 
110 eutuce. ([ourt tmIt time to confiner of it, ann 1m&: into 
tbe ([aCe~, ann after\natn~ neclaren tbeit ~ptnion~ tuat no 
13ail wafJ ncenful, ann gaue )Rule fOl a Superfedeas, llluieo 
tUP <2tlteut ban acto!'Otnglp. 

DQmlllilS 
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Dominus Rex l)frjUf Johnfon. 

Excommu- DEfendant 1naf> e.tcommtUticateti fo~ refufing to blfng an 
1IiCiltO cap i- 3lnuento~!, in Court Chrifiian, nutl n mrit of Capias 
endo againft fuen, ann be taken upon it; ann being in cuffOlJ!' of tbe 
one wi.Chout ~att1Jal plean~ 5 Eliz. cap. 23. 1nIJicb enaff~, ~bat in tbe [[{dt 
a ~~~~Jent Excornmunicato capiendo tuere aJouln be annitton acco~nfng ta 
A Itl~f' tbe ~tatute Df Hen. 5. ann turn plean~ tbe @>tatute of H. .,. 
:~~~ J ann tbat in tbe [Ulrit tbete \1Ja~ no futficient annitiDn, Et 

hoc parae' eft verificare unde pet' Judie' & quod ipfe de Brevi 
i'd' exoneretur. IDemurrer to it. ] being of ~ouucel againff 
tbe Defendant, nrgurn, ~bat tue I Hen . .,. cap. 5. notb not 
£.ttenll to tuff> (!Cafe, fOl tbnt muff be an ~~iginal Writ, in 
ltlbicb (!E.tigent i~ a1narllable; it reacue~ not to it 1Reco~n, be>t 
eaufe tOe ~Ita i~ fJolnen on a l}!)laint, ann reacbe~ not to a 
lR.eturn .of 1Refcou~, per Coke 1- lnft. 65. & per Coke ibid. 666. 
lRegularlp at tbe Common· Law, if a ~an ban no Eame of' 
Dignftp, bi~ Chrifiian anll Sirname, 1nitbout an!, fartber an" 
llftto", ball futftcell; ~ben t~e 5 th of Eliz. llotb not make tbe 
mrtt botti, but 1nas; mane on purpofe to enfo~ce tbe Writ, 
a~ appear!) b!, tbe ~~eamble. 12 & [3 SeCt. a~ toe!' are nib!" 
11ell bp ~r. Keb1e. feem feneral; but aa tbep are in truto, 
anll upon tte lRolI, tbe!' make but one joint @>entence, toe!' 
are all but one )1!)~obifoe ( UPOll tbe };)arltament:)RolI~ tbere 
are nn Sedions, Points, Colons, &c.) tue!, muff toerefo~e be 
taken togetber: Provided a1fo and be it Enatled goe~ to botb 
toe SeClions, anb tben it i~ mon el1itJentl!, plain; toen it i~ 
tbu~ ; If in Prifon, beyond-Sea, under Age, or F erne·Covert, 
they !hall not incur the Pains and Penalties of the ACl, but may 
plead fuch matter in Bar of levying fuch Pains, if he have not a 
lawful Addition, according to the Statute requiring it in Cafes 
of certain Suits whereupon Procefs of Exigent are to be awarded 
or not, for the caufes mentioned in that Ad, then all the Pains 
and Forfeitures limited to be void, and by Plea to be allowed fo; 
tt botb not fap toe mrtt tl)aII be botn, o~ tUt part!' lltfcbar" 
gen; attn aCCO!lltng to tbi~ IDpinion are nil tOe gutuo~ttie~ : 
3!f tue [[lrit be tleIfberelJ or1Reco~ll, tbo' it notb not mention 
au!' of tbe caufes e.tp~drell in tuc ~tattttc, it i~ gOOn a~ fOl 
<lCo{f~; but if a Capias, lUitb t13~oclantattolt~ ann !3eUalttr~ 
tueretn, be atnartlen, tbefe w>eltaItte~ ann .tro~f£itur£l1 onII' 
be botn, Hughs'fJ <[afe, I Cro. 197. -m:bi~ appcarfJ nIro fron<-t 
tue flUng ann Redmayne'~ flCnfe, I Cro. 1<}8. fo~ tOrte be 
pleatl~, quoad tbe ls»£naltie~ ann §o~ffiture~, tbnt tt tna~ 

not 
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not fo~ anp of tbe cuufefJ mentioneD in tbe ~tatute, ~"n 
quoad tbe Excommunicato capiendo be plean~ anotber matter, 
viz. tbe WlarlJott. Brov.:ne'~ ([afe, Hill. 3 Car. I. is t(,c fame; 
-'tiS) in Benlow's Rep. 2.00. tbere moben tuet be ftJOUftl be tltr" 
cbargcn of tbe l~ennltie~, becaufe fo~ none of tbe eaufes.>; but 
belli bp tbe QI::ourt be tlJouln not be lJellucren from btfJ ]mp~t< 
fonment until abfolutton. 'titbe ®ptnfon of nifcburgfng ab~ 
foluteI!? fo~ want of one of tbofe fpeetai Qrnufc~, batb been 
£.tplonen ebet [mee Jl\{ng Jamcs'a time; tbe [[1rit ougfJt to 
contatn a C!Caufe of I!feclefiafiical Qtonufance, ann tunt it notb 
bete; ann want of annition f~ in tye fame ~tatute, up 5 Eliz. 
afJ \Uant of one of tbofe caufeS); ann tberefo~e tbofe autbo" 
rittcfJ are etp!cffJ to tbe purpore, u!) to tbe Ql:afe of Ethering
[on, 2 Keb. 300• ann Thwing'a QCafe, ibid. 3 !, 34. becaufe no 
mrit lDilfJ neUberen upon )RetOrO, ann tbat'fJ tbe reafon tue 
Anonymus Cafe, I Cro. 566. Cafe 587. Qtourt onIp auoin£, toe 
IF>enaltte~, ann not tbe Writ; ann Rule 1tlafJ gillen atccqa 
ntnglp, tbat be tlJoultI be netainc'O tiU abfolutioll. 

mo 13atl on mrit de Hom' repleg' fo~ one taken on a Ca
pias Excommunicat' bp 3 Ed. I. cap. 15. 

Notand', 3lf tbe Wtit no not mention btm to be commorant 
in tbe DtoeefSl (wbicb Johnfon',;s [[lrtt notb) tbt~ btttatcll it, 
Moore 467. but 110 notice taken of anp neeU of annttton. 

Cary verjuJ Bacchus. 

17 

W Rit of Error in Cam' Scacc' fur un Judgment en B. R. en Cafe by eh 
Cafe. Cary neelare~, 'ClLbat tbe jfrantbtfe ann lli~ Bailiff of a 

bertp of )Returning ann \!Erecutfng all mrtt~, 13iU~ ann Liberty thai: 
~~ecePt~ out of tue Qtourt~ of tue :mtng ann bi5J Jl3!ogent. has. the e~e
tO~£l wttbtn tue )Ltbertp of Wefiminfier ig an ancient jfran" cu;~on af cbtfe nnn )lAbertp; ttbat tbe Plaintiff furb a nap tnafJ, ann ~ri:~ ~_ 
pet t~, fei,en of tbe ~tftte of 1Bantff of tbe !Libert!? afo~e~ pin~:'one 
faiD, ann a;3 15aUitT of tlJat llibertp of lRiggt ban, ann for entring 
(lug-bt to babe, tbe CiErccution ann Beturn of all mtit~ ff~ his Libercy, 
fuing out of tbe Kings-Bench 'Oitcffen to t1);:: glJlz:f~' of ~1id- a.nd ~X::~:" 
dlekx, ann to be C,recuten \Dttbin tbat )Libert!' (ercept a plae£ f~~ a F/~r~ 
Call,ell tbe SanCtuary) unn tue jfec~ ann ~~ofit~ of fueb I!fte· o'~;%'e:~~g 
cutto,l1fJ nnn lRetutl~fJ; abnt tue, Defenda~t, prxmi{f. 110n by Whl: 
ignar, wttyout tue Itccnce, ann agamlt tue \DtU of tbe Plaill- Right he 
tiff, Dill b~ealt anD enter, ann tue ~mn~ of one John Ea11011, claimed the 

to tue baloe of 491. bp llittue of a Fieri facias out of tbe King's LibertYt 
Bench, retui:l1uble tali die, in I!ftecution fo? Debt, DamagcfJ gaol 
ann QtollfJ in t{}e [,Uttt cCttifien to be te(o\1cr~'O, 'Otn take, 

D tuberebp 
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tUbereb!, tte Plaintiff loff tbe ~tecutfoll ann tue Return nrtbe 
Oflrit, ani) tbe §ee~ tbcrcfo~e nue. Demurrer, antI eaufe 
fiJ£hm, tbnt non apparer quo modo tue Plaintiff wa!:) ret~eil Ot 
tbe IDffice, na~ wbat lRtgbt a.! {!itle be batb tbereto, &c. 
Judgment JJ ~er'. ]nquirp of Damage~ to 491. &c. ftue 
general <!EttO~ affignen. 3l atguen fo~ tue Plaintiff, ~bat tbi~ 
IDeclm:atton tna~ in, betnufe it nto nat fet fo~tb big ~itle~ 
1tO~ tbnt it tua~ an ancient ®fftce, acco~nil1g to Symonds anti 
Seebourne' 5 ([afe, I era. 325. 1ll1)ere tt tun~ bein necetfarp to 
aUellge it an allcient IlJoufe ann ancient J1Agbt~, anll tunt 
time out of mini) t[)e !Ligbt~ were tuere; a 19~efcrtption i~ 
necelfar!, to tbe {pottfe, tOo) not to tbe teerfon, Earl of Rut
land anll Bowler, Palmer 290. n ll!>!efcrtptton to tue tbing. 
'JBut tbat tnbicb 31 Infiffen on cbtetIp tna~ tbi~, ~bat a @)ub~ 
,eff cannot be fetieD of tbe (!ftecution ann Return of [[trit!l' 
of common lRhJut, 1llitbout QPlallt o~ JF>lcfcrtption; nap, it 
man caunot Plcfcribe to baue a Return of mrit~, becaufe 
tuep ttrue .out of n <!ourt oflReco!l1, ann no lfJ~tfctiption catt 
be of it, fOl tunt an d1fage can ncttber create no! fuppo!t it, 
acco!'tIing to tue abbot of Strata Marcella'~ ClI:afe, 9 Rep. 28. 
'([bt~ i~ a RigOt not triable per Pais, but muff commcntc oL' 
QDlant. Jtlow of common lRigot, tye Q;,recutfon anll Return 
of all mrit!) belong to tue 0beriff, a£i tn Mitton'~ <Zrafe, anti 
of tbi~ POll take notice; ann tbetefole to llillCff tuat Rig-bt, 
tbep ougbt to fiJcUJ botu tbep come to it; ann fuppoftng tbe!' 
babe a ~lant, o~ map Plefcribe, pet tbc!, ougut to lIJew tbeir 
-m:itle bp one Ol otbet, fo~ tbat prima facie tbe Gigut i$ 11litb 
tbe @>beritft gnllnone of tbe <.!tafeg tbat 1'et babe betn an~ 
}ungen no come up to tuiS; fo~ in cafe of mater·coutfc~ finn 
)Ltguts, tbep aU are fotllltJen upon a particular i,cafott, 
mbtcb failS in tb{~ ([afe, viz. ~bat tue Defendant'~ .air, bc~ 
illg a ffranget, wn~ tortious; ann tueu to fnp habuit & habere 
debuit, o~ de Jure confuevit, l£t grot1 enougu, bccaufc lvoffrtft .. 
1)n i~ enougb ulJatnff n ftranrrcr; anti Sands anll Trefu1e £) 

([afe, I Cro. 575. goes upon tbt~ betp rearon of a Tort: 1L:;ut 
bere of common lRhJot tbi~ belolig~ to tue @>hcritf, finn it 
appear~ bp tbetr own fiJcwfng tOut wIJut tue DcfClll~~;lt n1n 
llla~ bp gutbo~itp from tue §]beriff. gn tbe t!lotlcifoJP 9fft~ 
l1n~ tuat ate in tufa manUel: are a!Jafnff ffraJtget~, wOofe glt 
muff be tn~omJful blbofocbCt batu tbe lRiIJDt! anll 3f know of 
no one <[afe tn tDe )Lam moere tbf~ fo!t of Declaration wa~ 
eber mane oguinn bim tunt batl tbc common l{irrDt. In tOe 
tafe of {frangcr~ tbe tIJinlJ t~ reafonablc in It felf, an11 berc 
ilJJainff tHl it {p a~ rcafonable tunt tocp 1l10uln 1lJctn tbcie 
particular lRtgbt, {lOW tbrp (orne bp it.. C,}. Pollexfen, ~OUt 

lllatn-



- ......... --------------~""-~~ ,~."' -----""" 
Pafch. I W. & M. 

nfftmition i~ betwccn bim tbat batb Rigbt ann a ftranger ; 
but fuppofe tIDO ®~anteelJ of two jfatr~ atJjopntng, ann tbt 
firft b~tng~ an affton agatnff tfJe feconll, &c. wouIll not tbf~ 
DeclaratIon ferbe: )~t~ a gron tua!' itt aU (!Caf~, anti upon 
a 'QI:rtal tbe lRtgbt muff be Plotten, anti fo it muff babe been in 
pour (!Cafe, if pon ball taken JltJ'ue; tbere iu no inconbenfenct 
in tbf~ fo~m of neclarfng. And the Judgment was affirmed. 

N(Jte, That the HarT in Pidiara's Entr. fur the feven Hundreds 
in Glocefler, which was Sir Rollert Atkills's Cafe, was the 
Foundation of this Judgment. 

TermJ 
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Sleigh 1Jer[us Checham. 
Intr. Mich. I Jac. 2.. Rot. 96. 

WRit of Error to reberre llutlgment tn it F ormedon itt 
1l\ematnber .on a @)ettlement mane b!, @)ir Samuel 
Sleigh, lnberefn tbe JLann~ are nemantlen aa ~eit 

to Samuel Beefon tn Communi Banco Le C ~fe eft tiel: a F or
medon tn1l\emafntler; tbe 'Citenal1t appeat~ Up atto!lte!', ann 
pleatl~ feneral W>lea~, ann after ]true ioinen a Venire rz atuaril:: 
tn returnable Trin. at lnbicb time tbe ~enant notg not appear, 
but can~ an Eifoin; the E1fuillill Lball£ngtn,. ..tJ)at. i~ anJourn~ 
en t.o Hillary Term, anti an ]mparlance from tbence to Pafch. 
anti tben becaufe tbe 'Qrenant faltb notbing to faue btn firff 
Default, tberef~ a final ]ullgment gillen. ~r. ~eriea"t Holt 
arguell in tbi~ manner t Whether this Challenge to the Effoin 
fuould have been adjourned or determined immediately? \Vhe
ther this Challenge be good in Subfiance ? \Vhether there ihould 
have been a petit Cape awarded before Judgment final? '{tbt~ 
<2!ballenge ougbt not to babe been alliournen, but nctermi= 
nen immetliatel!" tbat f~, in fueb cafe tubere tOe (!toilet can 
examtne it p!efenU!', nnll neen not a ]ttt!' to trp tbe '\!C:rutb 
.of it; anll to nelap ft, t£s a tlifaDbantage to tbe ~enaltt. 
motu tbi~ t~ matter ltlbtcb appcar~ to t{)e Q1:0tltt, ann tuere 
if) no matter neelling a ~rfal bp Jlur!'; berc ,it t~ tbat tbere 
lUag an 9ttomcp. I Cro. 5 I [. Rex verf. ~lr John Dryden 
tbete it tuaS) lletermfnen tnttbout an!, aDJournment, ann ati 
gDjournment i~ to tue Damage .of tue ~ellal1t: §o! if tue 
Eifoin ban been (~1 anll quallJell, tbc ~eltaltt {Jalllibertv to 
appear tbe quinto die pofi; now bp nnjournfng it IJe batb ~ loft 
tue benrfit .of tlHlt appearance, ann tue iDemun'Oant bi.1tb 
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lott tue 'JJ3zncfit anti £Dppo~tunitp of taktttIJ tbe at1ila1tta~e of 
Cucb tIefault. Cok. Entries 339. ltcre if) tbe ucr~ <!,1;ntrp of 
tbh" \.Ubell rat EfIoin 1na~ quaffJeu, 9 Hen. 5'. 12. tbere 11la~ a 
petit Cape atnartletl. ~be!, bp aiJJom:ning ttz IDcurmina.: 
tion of it babe tmmagen tije ~enatlt, tbat'~ ~tro&. 56lUP" 
pofittg it flJouln be atiJournable, pet tf~ ill, becaufe toet' 
")OUIn babe taken it tbat tbe atto!ncp 1l1a~ aitue, but re" 
moll en; fo! 1tlbere tbe atto~i1ep i~ aHlle ann unremobetJ, 
t!Je atto~nep ougut ta bune been etfoincl1; it tg .on tbetr 
part to aller, Dyer 304- ~be part!' tuba cli1fm~ an (!Cffate 
fo~ anotbet'~ ILife, muff auet bi~ lLife; attn it neeil not come 
(Itt t!Je otber fine. Jin cafe pou pleaD anotber ~.recuto~, 
ann not namen, pOlt muff abet bf!$ JLife, 2i Edw. 3. 2.,. 
Raftall's Entries ,84' .fa! tbt~ reafon tbe QtbaHenge to tbe 
Eifoin t!$ tff. 

0uppofe tue c[baUenge groll, anll tue EiToin well quallJelJ, 
pet ]ungmcttt final augbt not to babe been gibClt l11ftbout 
tbt a1l1atllfng of a petit Cape. 31 agtee tbe quamfng .of an 
Effoin tUtn~ to a Default, pet a petit Cape muff be atuattl::: 
lltll, fo~ it i~ a Default fane able, ann tbete tSJ no tua!' to 
fabe it but bp tue itrufng of a petit Cape ann it~ BeturnSJ; 
it t~ fabeable becaufe caff b!, a tlranger tuftbout an!, p~ece" 
lJent autbo~it!' from bim, ann be mal' come afterlt1atn~ anb 
it ffJall not be an Effoin to !Jim, 14 Hen. 6. 4. ]f it be no 
Efioppe1, tben tbe Default ma!, be faben afterlnatn~, Bro. 
tit. Default PI. 90. ~ben if it be a Default tbat ma!, be fa~ 
ben, 31 am Cute !Je cannot no it but b!, a petit Cape. 'Ctbi~ 
ifj a Default after appearance, ann to be faben .onlp b!, 11 
petit Cape, lUUicb alllatn~ f6}etfin into tbe ming'!$ fJann~, 
tben tuete t~ a @)ummon~ to tue ~fl1mtt, &c. .flow bere 
is a Jiullgtnent on a Default aftet an appearance tnitbotlt tbe 
atuat'Ofng of a petit Cape; ann tbere are but Uno Qtare~ 
lUbete tbi~ ougut to be fa, neitbct .of 1tlbtcb t~ our~; a~, 
1llbete tbere t~ a Default after tbe ~etit£1 of tbe <ltaufe 
ttien, 4 Hen. 6. 28. a~ on a @)ummon~ to bear ]ungment, 
.o~ tbe Iflte. "m:be )Reafon tbete \lJa~ @)pecial, becaufe tue 
([aufe llla£1 ttfen, ann be ban notting to fa!, if be llill not 
rabe bt~ Default t ann fo 1tlbere it i{; a Default tbat i~ it 
Depatture in tue JLatu in nefpigbt of tbe <ll:Otltt, tbere 
ncen~ no petit Cape; a~, ') Hen. 6. 48. 38 Edw. 3. j. 12 Hen. 
7.10. '(!tbat i~ tbe i'\eafan giben tub!' a petit Cape tlJouln 
be atnarnen, tbat be ma!, be bearn; but mben lJe make5l 
Default .on a ~pecfal IDap giben, tbe <!futtp i!$, ~ia re
r.:efiir in contemptum Ctlri~; tbe fame if' of an Imparlance, if 
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of a IDa)? JJibCll tbe fume {term, no petit Cape, becaufe a 
neparture in nefpigbt of tbe QJ;ourt; but if to attotber ~erm, 
a petit Cape ourrbt to go, 1 Bulfirode 159· ] wouin knotu 
tubat tilUe tbe '(!:enant ma)? faue bi~ Default in; can be 
no it befo!e tbe Eiloin be quafiJen ~ ann tuat cannot be, be: 
euufe it ifJ no nefauit tiU ]ttngmcnt tbat tbe E«oin be qua11.J· 
ell. QI:an be [abe it ufter:f be cantlot tben, becaufe be i~ 
tHcnel1 out of Cltourt (fap tbep) upon a Default. ~bt~ i~ (0 
uteat an rJtttremitp, tbat bp bi~ tnillaken E«oin tbe partp is 
put out of all power of trping tbe ~erit£) of bi~ QI:aufe, 
Rafral's Entries 274. 1. Infiit. 314- & I I Hen. 4. 87. like to 
tvig;. 

E contra it 1Uu~ arguen, '([bat tbi£i Default batb tbe mit
ture of a Cltontempt, 11. Hen. 4. 14. a petit Cape i~ onlp a 
@)uU1mOtt~ to caU in tbe Defendant to ffJew caufe tubp ]unll~ 
ment finnl 1lJouln not be upon tJ i~ Default ; ann it i£i an 
itlcongruous tbing in tbi£i Cltafe to babe a petit Cape upon 
tbf~ fo~t of Default, fo! tbi~ i£i « Default tbat atife£i in 
conftrnffton of ILaw upon an infutficient E«oin, )tt~ all upon 
tye ILegaHtp a! ]Uegalitp of tbe EiToin. .mom penl.1ing tbt 
Slrgumcnt of tbt15, toe gtto~nep llla~ tn QI:ourt; ann lllben 
tbe matter 1Ua~ neterminel.1, tbep wouln babe a petit Cape 
fo~ tbe partp to fiJew caufe wbp be baty caft tbi~ infutfiCi:: 
ent E«oin, tubicb batb been arguetJ ann neterminell fnfutfict. 
cnt befo~e. 

gftecwarl.1fj, Trin. I W. & M. @)erjeantLevinz pro Qger: 
en Briefe de Error; tue <!ftrO!£i bere are Uno: I. ~be [arit 
nugbt to babe abatell upon tbe JF)lea of bis petirum: 2. lunll
ment final ougbt not to babe been giben upon tbe Q!bal~ 
lettge, but a petit Cape. ]n aU real gffion~, upon a bis pe
titum tbe Weit ought to abate. .motu tbts.; i~ tueU pleallell; 
fo! tne fap tbat tbe fit ~etruageg are parcel of tue tbtrtJ? 
fitJ£ ~e[uage~ r .molll tbe ncmattt1 of tye ~ano! f~ certain, 
attll tbirtp fibe ~etruage~, ann fit ~etfuage~ in Nutwell. 
Jif tbe ~atto? be weU enougb iJemannable bp it felf, it is 
certain enougb tyen tuben be llcmant1~ a ~ano! anll tbtrt!' 
title ~etruagc~ in fUCb a place, ann fit in al1otucr, OUt 
WIc« 111 gmt1. 1l3ut tye great Wotnt i~, bere's a F ormedon 
tn JRemaint1er, 31tfue jOinen, toe '{[enant can~ an EiToin 
after appearance op .attomep, anti tberefo!c tbe E«oin tuas 
lJifaUowcl1, occaufe babing once appearelJ bp .atto!ne!" tbe 
gtto~ttep i~ fo till tbe enll of tbe ~uit, attll tbe part!' '51 
alwap'~ in Q1':ourt bp attomep. mbere a tbfttg to be llone tn 
perron f~ requiren, as ill cafe of mallet .of J!...alll on a non 
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Summons, tbere un EiToin map Dr, but not otbettuffe wucte 
tuere i~ once an atto~nep; nnn tue 13ro!t~ no warrant tf)i~ 
tJifference, 4 H 6.1 r. 2 Edw. + 15,16. 2 H ,.2. 2oH.6.4. 
25 Affis' 17. ~ben tue EfToin ttHl~ not tueB caft, nnti fome 
3itll1gment augut to be giuen upon it; but bere 'ti~ anjour.:rn 
nnn anJungel1, Infjicb uugbt not to be final witbout a P(>:lt 
Cape, 21 Edw. 3. 37· 3 H. 4·4· 6 H. 4· 72 • gnn tbere t~ ft 
petit Cape a11larl1el1; tbo' it 1tHl~ anjournell ann anjuDll'en, pet 
t1 petit Cape ougbtto go, (Edw. j. I. P1.1.. 2. Infr. 387. !pete 
i~ an Imparlance from Hillary to Quindena Pafchx, anll fo tOe 
3lungment hj ~t'bell upon tye Imparlance. If agree upon tDe 
Imparlance ann tJeparture in contempt .of tOe QCourt, l1Ul1g= 
ment final ougut to be gtllen, i. e. tubere tbe Imparlance t~ geL 
neraI, tnitbout an!, nap certatn, ann tue ~enant tlotb not ap~ 
peat being nemannen, tben a final lfttlJgmcnt. Brook Grand 
Cape 2. 2. 2. 13. 13ut bere i~ an Imparlance till Quindena 
Pafchx, ad quem diem tue ~nant appearen bp ~ttome!" 
ann fo tbere tg no nefault, but tue atto!ne!' notu fifU appear 
in ([ourt; bere i~ no nefault UpOll tbe Imparlance, fo tunt 
3fu'Ogment if) not gillen llpon an!, l1efault upon tbe Impar
lance, but tbe ]ungment ig gillen purcl!' upon tbt~ reafon, 
tbat be llftl not fabe bi~ BrU llefault on tbe EiToin; ann tn 
tbat cafe, tf an ill Eifoin be caft, tuere ougbt to balle been a 
petit Cape; bere t~ ]ungment nOlD giben uport tbe fira Efo 
foin, turnen to a lIefault. ~bt~ ·Difference i~ taken tn Yel
verron 2.1 r. If he appear.eth at the day, he doth all that he 
ought. 16ut bere tn OUt QCafe all tue nefault i~, be 'Ootb not 
fa!, an}? tbing to falle bi~ firft Default. '1But tbep object, 'Q!o 
Inbat eun llJouln a petit Cape be atnarnetJ ~ If anrtner, ~bo' 
be couln not fabe tbe nefault, pet tbe petit Cape ougbt to 
be atnarnen; fO! tbe enn of tbe mtft t5 to fefie tue JLanll, 
tbat'~ tge P!tnctpal enn of it, anll a @>ummon~ to rabe tbe 
lJefault f~ but of ®!ace, 3 H·4· 4. I [ H. 4· 71.· Fitzherbert 
Voucher 86. ~bo' tue Default cannot be faben,. pet a petit 
Cape ougbt to gO. 

~erjeattt Powell, e contra, tbe ~~re i~, ttt a F 0rmedon o~ 
otber real affton, ]f after ]Ulle joinen tue -et£'lH1nr n~:::~:r~ ri 
Default, final ]ullgment ilJall be gillen rafter 3llfue }otnen, 
tbe final ]ttligUlent fo? feifin of tbe l,ann t~ to be. Vide 
Penryn'~ 'lCafe, 5 Rep. Williams rvcr! Gwyn. 2 Saund. 46. ~be 
ntnarntng of a Petit Cape t~ in fallout of tbe '{[cnant, ann tue 
1nant of it tuill not be <!EttO! wb£re it i~ not nccelfatp, Fitzh. 
Judgment 228. 245. 13 H. 4. 8. 10 H. 6. 2. Fitzh. Judg. 15 2 • 

Droit 27. Bro. Droit 4. 57· 3 H. 6. 55. Dyer 56, 98 .• 2H·7 
10. Moore 403. Penryn

7

fj <lrafe, i~ no mention .of tbat 1l\f~ 
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£olutioll in 5 Rep. Penryn'~ ~are (quel inde) Litt~clon Sect. ') [_,. ' 
I Inft. 295. Hem ann Lilbourne)~ Q!afc, [Bulfirode 1:592 {Ol. 
3If in cnfe of a [[{tit of lRilJut it bclnfi fo, mucb mo~e in a 
Formedon, O! otber teal Slffion, becftufe tn a mrtt of Bigot 
tbe lRi!Jbt t~ fo~ cUel: concluiJen. Vide Cook's Entries 17 r. 
2 Cw. 35. Willoughby nnn Edgerton. ]f after tbe Jltrue join'll 
illl EUoil'l be calf, unn atJJoutnen anti anjungen againff tfje ftc" 
nant~ )ti~ petempto~p, it tutning to a nefault. Fitzherb. 
EiToin 5" 3. 16. I ~ 8. 2. Hen. 4· 12. Dyer I 04- 'ti~ a nefault pe~ 
tempto~p+ )'\!r.i~ true, in fome cafe~, tubere be nac£{ not ap~ 
pear at tbe anJournment, it mtH turn onlp to a common tIc:: 
fault j but hlben be uppear~, anll cOlltrobett~ tbe baHnttp or 
tbe EiToin, ann unJul1gen alJatnft bim, it tUtn~ to a llefault 
pete1l1pto~p, 45 Edw. 3' 9· Kelway 4 I. Fitzherb. Grand Cape 6. 
1 Bulfirode 159. a fp~cial Imparlance tutu llnltrant onIp a 
petit Cape, 2 ero.2.9p..· ')But 1llben it i~ a general Imparlance, 
attn u nefuUIt, tueu final ]tt'Ogment, 26 Hen. 8. 8. 12 Hen. 7. 
10. '([ben qua:re if toe Defendant'~ appearing after tue Im
parlance lUtU alter tbe Qtafe f ~be Defendant being in ([OUtt 
l11bctt ]ullgment \.tla~ giben, mtgbt babe faucn bi~ l1efault, 
1.11' pleaning mater, in li!>!ifon, &c. ann tbe petit Cape tfJ on:: 
Ip to b~ing tbe part!.' in to bear lungment, o~ to rabe bt~ 
IDcfauit, Rafial's Entries [17., 369. '([be feti'tnlJ tbe JLann in# 
to tbe ming'£{ balln~ t~ anI!, a~ a lScnaIt!'. ~bete are fame 
otber <2l:afc~ rubere be map appear upon tbe petit Cape, tbo' 
be batb anatto~tte!?, a~ woen tbe atto~ncp i~ l1ean o~ rC:: 
moben, 5 Hen. 7· 3· ')But tbat be COtlln not no bere, fo~ 
tbat wouln be contenrp to tbe JReco!n ; fo toat a petit Cape 
tuafJ perfeffIp neenleffJ to b~tn!J tbe attomep into <2l:ourt, 
tuben notbtulJ couln be fain to faue tbe nefault. I Rolls Abr. 
Tit. Default, 584. ] ltnolD no <2l:afe woerein after an ap., 
pcarance of tbe part!' in Q!:OUtt after a ncfattlt, a petit Cape 
l1eel.1 to be a11larnen to b~in!J in tye part!,' to rauc bt£{ nefattIt, 
woen be lna~ tbu'e p~efent. IDn tue tub ole, be P!ap'n tbe 
]ulJgment migbt be affirmcn. 

lL. <Zt. ]. Holt. 'QI:be k){ea of bis petit' t~ iii, bccaufe pon 
fap fi,t ®etruurrea, parcel of tue €enemetlt~ nfo~rLitn, are 
parcel of tbe ~alto!, tbat i~ uo UlO!C tban to fa!, parcel or 
tbe ~ano! i~ parcel of tue ~ano~; but pou fiJoulll babe fa tn, 
~i,t, parcel of tbe tbirtp fiue, are patcel of tbc ~ano!, ann 
tbat wouln babe been a !Jlun ~lea+ f[.bf~ EiToin t~ a nefault, 
but pet it i~ a f"~able Default; .fO! fuppofe tue ~tto~ne!, O! 
part!, were In }1!)~lfolt, un EIToin l~ no Efioppel, becaufe it irs 
caff b!, a nral~!Jer; ]f it ban been a nefault tuitbout caffing 
Dr fln Eifoin, It ban tben ueen fabable; now if it be an in 

E {foi 11, 



----------------~--------------~---.~--=p~~~ 
Trin. I \tv. & M. 

EfToin, 1tlgp i~ it not aIfo fal1able f ann 1tlben fi]aU it be fa: 
beiJ r .Jaot till it be JUiJlJCiJ to turn to a nefattlt t fPe ban nat" 
gillelt uim upon tue mueffion wbetber it wa£s a Default; but 
lUben it wa~ anjulllJen uguinn vim, it tuttten to n tJefault, 
ann tben be i~ tv~o1Ull out of <2I:ourt; ann be batb no IHlI1 
in Qtourt, but upon toe Return Df tur f'f:'tit Cape. Adjor~
natur. 

Browne )JeJjus Shore (!l' Ux . 

PRohibition. (Vide fupra, pag.2.) Narr' fur Suggefiion del 0 d' 0 

Stat' fo~ nUtributton of ]nteffate~ Qfffatc~, ann tbat J. S. reaCt le~J~ 
lllen ]nteffate; tbat A. ann B. were ui~ nett of min; tbatA. B. h~se~ex;of 
nien \Uitbilt a pear after J. S. ann befo~e an!, actual ntffttbu~ Kin, A. dies 
tion; tbat tue (!l;tecuto~~ of A. fuen tucre fO~ bt~ part, &c. before dill:ri, 
Demurrer. burian, his 

arguen b!, Tremaine. 'Qtbe QQa:rc i~, [[{betber tbt~ act part/ball go 
notb bert fucb alt ]nteretf fit tue partp upon tue neatb of tue to hIS Exe-
3llttellate, tbat if be nie befo~e nfllributiott, it tlJan go to ui~ cutor. 
<ZE.te(uto~~, a~ mucb a!t if be ban Iiben till after all actual 
p~obifion ann reccipt of bi~ p~opo~tiOll r Jjt plainf!' giuc!$ a 
p~efettt ]nterell, fo! tbere i~ no tim£ lfmitcn o~ flat en b!, tbe: 
QJ:oltnitiolt of toe '15onn tub en tbe ]lluellto~!, 11.Jall be e.rbibitcb 
O? IDfllrtbutioll mane, but it i~ left to tbe nifcretfon of tbe 
5lD~iJinarp. ~ben tIJere f~ anotber QCfaufe in cafe of tbe nett. 
(If milt, tubiel) i~ alfo tuitbout time, ann left innefinitel!', 
i. e. p~efentf!'. '([be <2I:Iaufe of a !,ear~ time i~ onl~ fo~ tbe 
benefit of <lCrenfto~~, tbnt tbep tna!' not be rurp~iien. a!$ til 
tge Qtafe of Palmer attn Allicock wbicb \t1a~ tn tbi~ QCoutt, 
tgcre 1tla£) but olte QCbiln, ann fo no llfllrtbuttull at all. 
gnn tberefo&,e fome :JDllinion!! were, tbn~ ltotbtnlJ ttla~ llellen; 
tbe tno!nn atC, {hall deliver and pay, wbtcfJ fiJall !Jibe an 311l:: 
teretl p~erentlp, acco~ninlJ to Oldham ann Bateman'~ QCafey 

I Rolls Abr. ) I. roberc q30ncp gluen to be paitl to tbe 31nfant 
ltdt£) fueo an 3;ntereff a~ be map maintain an affion fOl" 
Dobbins C 'ontra, ~gere arc no tooro~ in tui~ aff of t9iltliri .. 
ment tbat ben an ];ntereff; befo!c tbi~ aft tbe ID~nfnarl' nin 
altuap~ enneauour to matte nillribution, a~ appear~ bp Le
vanni'~ <2I:afe, I ero. 202. motu tbi~ ali Ollip appoint!$ tbe me" 
tgon of t1lffribution, ann fmpo\tlet~ bim to take a ')BOltn 1tlitb 
a QConlJitiolt to no it in tI)lfS ann tuat fo~m ann mattner ~ 
@)uppofe it were a Q!:oulln,~ermatt nte~, attn a Relntion 
bom after a~ an Enicillt, ann tue .flumbct inrtrarf\)~ if tbc 

~ 1n .. 



3\nttreff lUere liellen at toe time of tbe ileatb, tben tbe~ luuff 
bab~ notbing. Jtlow next of Kin muff be meant ne~t of 
min ml tbe~ ate at toe time (If tbe l1fffttbutton, afj tn rafe of 
it Debtfe of a 'tE:erm to A. attn if be nie tuitbout a ~tin, tttn 
to bi~ IDnttgbtet~, anll be batb 11no IDaugbterfi at tIle time 
.of bff5 neatf), anll anotber bo~tt after; toe utt! Debtfee t;if:~, 
aU tf)fee IDatt!Jbter~ alan take~ Stanley verfus Baker, Moore 
220. 'Qtbif5 act batb been literanp e,rpounl1eiJ, anti tbetefo~e 
ueln JLaw~ babe been maiJe to etplain it : bere'a a Giller of 
tbe balf.blmn tbat nte~ befo~e 1lJe ball a lRhJbt to iJemann O~ 
rue. 31tt Bunhill anll Newton in Scaccario, 168 3. t~e ~30ne!, 
1llafJ tJecreell to tve an1Uillifftato~ of tbe §atber, becflufe no 
lRigbt benet! itt tbe @>on (afJ a ([are out of tue Statute, 
betng but one iJ)on.) lL. <le. 31. Holt. 31t giue~ a p~efcnt 
31nterdt; toe act of Jjt>arlfament if5 tbe fame afJ if the partp 
ball mane btf5 (!:[liU to tbtfJ elfeff. ~be common cafe of a 
reUlluatp Jtcg-at€c wbo t1fe~ befo~e p~obate, bt!i ~tecuto~ 
a)an balle anmtntnratton, anti not tue nett of Jl\in to tbt 
firff ~effato~; tbat p!Obe~ tbtfi <leafe, a JRtgbt (if affion, o~ 
Chofe tn affion tutll go to QftecutO!fJ; tbe JlD~Ol1tfo fo~ a 
peat i.G to falle tbe anmintffrato~ from a Devafiavit, b!, not 
lIibtning ttll be fee~ tbe creffate. 9~ to Newton'S <ltafe, a 
~an babing onl!, one Qrbiln ann nte~, mbetber tuat tuere 
tuttbin tue meaning of tbe Statute? tbe!' ntll boln, t'{)at be 
neenell not tbe 9in of tbe Statute, but ball aU at t e Com
mon-Law; ann 31 noubt tbe )Law a~ to t at a c, fa! II 
. tbtnk unn 31ntereft lleffen. Dolbin. 31 wonner tbnt it waSi 
tUer malle a potnt t @>uppofe tbe )1!)~obtro tuat gtllcfi a prat 
ball been left out, tubat tben f Gregory of tue fame 0utnion. 
Eyres. ~be nengn_of.~tatut~a~ __ !O make a mt~ 
3lnteffate. ConfultatlOn per totam CUr . -

Strode ))erfiu Osborne. 
Imr. Parch. 4 Jae. 2.. Rot. 29,. 

W Rit of Error on n jiUl1gUlcnt itt Communi B~:nC0 Nrc"':h 
to Herbert, of a 31unlJment eoram nobis, ahi) tbe EC7 

to~n if), Placita coram Bedingfield, anll tben after ]true, tljcrc 
ffJ an Qfntr!' of Bedingfield'fi l1catb, ann a fuccedit of Herbert: 
Q!.lx~e, Jlf.tbtfJ be goon f <rIrgell per Thompfon, 'Qrbat toe };)?6." 
teetltttJjfS tn tbe Qraufe till ]ungmellt ace Placira af5 tuell a£t 
tbe Declaration, ann bere tfJ part bcfo~e Herbert. Per Holt: 
& exteros bern til, becaufe tye PIa cit' waf) not befo!e Herbert~ 

~ntJ! 
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am] toe Writ of Q;trO~ 111i1.9 quafiJeiJ. f)C cite?,-; a ll,~;f,t in 
Rolls, 'ti~ ~tro~. 

Incledon & at 1!e,jtls Burgfs. 
lutr. Mich. 4 Jac. :., Rot. 282. 

l-'Refp~[s fo~ b~enktng- bi~ Q.Clofe, ann iJigging ann catt~a TrefpaG 
tttg atnap 'Orurf attn ~tones:;. Defendant pI£a:J~, 'QCDat 

be 111a~ fei~en of a '(tettement o~ ~e1fuage, anll tan a Riggt 
of <.!CoUlmon of ~utbilrp tgere, attn ttfen to nig €$tone to '02 
ufen on bi~, &c. 'Orbe Replication tral1etfe~ tDe Plaintiff';j J L' :H1~ f"t 

IF>!cfcrtptlon; ~be Defendant reJoin~, ttuat fucb a ~erm otte Common of 
of toe Plaintiffs b!ougut an affion of 'Orrefpafp agafnil toe De- T~rbary. 
fend ant, 1nbcrcin be plealleiJ toe famel\!>!efcription, anll ]ffue ReJ~fider . 
joinell UPOlt it, anll ttp'n attn founn fo~ tue Defendant. Plain- ~n V ~~~e.\ 
tiffnemur~. <!EtCcption~ lnere taken to toe w»~ercrtptfon ann y er 1 • 

W>Iea, becaufe toete toe!' lap tudr mfage of it larger tba~ 
tbe ~!efcrtption, fo~ In tont it t~ to be implo!'ell UPOlt tbe 
~e(fuage, tbep toete fap tue!' nin ufe tue ~tolle~ upon tbe 
'Orenement. 13efillc~, tbetr W!efcription i~ bOill tit JLaw, fo! 
tbe!' no not fa~ there were ancient Qy.arries there. 'Orben it lna~ 
urlJen tuat tbe <Ilerntff 11la~ no Efioppel, fo~. E11:oppels ate to 
be taken ftriiiIp, fo! toe!, neituer gibe no~ take alna!, an!, 
RhJbt; ltO man ir; bounn bp an E11:oppel, but tue partte~ ann 
tuetr p~iuicg; tucre blaa ettell Brook. tit. E!toppel I 4. ~ 3 H. 6. 
5 I, 52. a ffranger fiJall ltot be p~ejunicen b!, it, a~ be IlJaU not 
baue allp alll1antage. llf tbt~ Efioppel fi)an be gmn againff 
botb toe Plaintiffs, tucn one of tbem lnill be binll!Cn front 
£11er trping bi~ Rigot, tue!' bcing joineD lnttb tue otger p~tlli" 
lege~ from un!' Q.Conclufion up tbat mernm to h1bfCb tbnt otbe1; 
1na~ no partp. f!>e eompnten it to tbe ([nfe of Remitter, Litt. 
Sect. 672.. [aBJert f~ a ~fft to Baron & Feme, ann tbe I1>eir~ 
.of toefr tino "Jl3!)nie~, tue J!Ju~ban1) aHl'lt~ tn .)fee, anll tbel1 
retakefl un QEffnte to lJtm nnll bf~ [[life fo~ tbeir tUlo JLibC~, 
tui~ t~ a Remitter itt Deen to toe r~u~bantl ag-ainft ijf~ omn 
~nienatiott, &c. E contra. a;:; to toe \!Etceptfon to onr crft1±;c, 
we fap 1U~ niu nrc it in & filpcr MdTuagium & Tenementum 
prxd', lnijlcb i~ aU one! CUe fa!, they were Qyarries time out 
of mind; ann IDe f~j; that time out of min.:i we have ured ro dig 
Stones there; tfJea t~t [Iertlflf if) an Eftoppel; fo~ ilcro~tling 
to Farrcr'~ <!:afc, in aU l~£l:ronul aaton~ 1nbere tbere i~ once 
a '!Sar up (} C~~.it lmn JunlJUlent, it 1,5 a Qtoncluf!Oll. ]f 
tbi~ ~un ban lJiuz:t Vim J Relcnfe, 1110uIn not tbat babe 
been a 15ar f ln U quod pcrmi(tat, tye c!ft'oiff h"ttJ been 

~ 2. fatal~ 
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fatnt Vide I lEd. 3· 2, j, & 4. 7 Hen. 6.8. U[letl1ift, 1Ubere~ 
UPO!1 un attaint toill He, Dotu tftop aU pattie~ ann p~tbie~ 
10 fJ2 anp tbtl1cr contratp to tue Gerni!f; otvet1ntfe robere 
no cattltnt lle~. Q1pon tvi~ (lcrnm fln attaint tuiU lie; tbe 
J&i1ture of toe affton i~ Cf)tlllgell bp ttJe ]tfue; fo~ muere tue 
~ftIe t~ in queftion, tbete map be Aid prier, 15 Hen. 7. 9, 
I Hen. 7. 22. 12. @1o Warranty t~ plcanable in ([refpaf~, 
lnbere tbe 'C!l:ttle i~ tn strut; in cefpeff oft be ]tTue it t~ pIean .. 
able, itt rffpett of tbe affton it f~ not, 2 Rich. 3. 14- 15ar in 
Detinue i~ pleanabIe to account, 7 Hen. 6. 8, 9. ]true in 11 
pn:fotHll affion, wben it tentJ€tb to tue Realtp, i~ afJ con .. 
cfunUe a~ in a real affton, tbe Joining of a ffrunger win not 
Bboin tbe Efroppel, Brook Efioppel 90 . @>uppofe tbem Joint~ 
tenant5j, pet cne of tbem map p~eJttntce tue otber, ann ~"'. 
fi)al1 be bounn, unlefg be b!ing an affton of an bigbet J~,~~ 
ture, Litt. Sect. 666,667,67 2. fpu~bann i~ efloppelJ, notlUit~ 
fhm'OinlJ tbe Remitter. 

1 refpaf31aiJ 'Qruen toete Ula~ \!f,tception taken to tbe Declaration! .~ ::" 
in one Kings fo~ n 'C!Ctefpar~ in Car. 2.Y~ time, tnttb a Cont~nuando to ~ln 
time, wirh :.l James'!) time, ann cOl1clune~ contra pacem Domini RegiS nun' 
contmu~fJdo i. e, of Ilttng James)~ time; Jaom tbt~ i~ a~ it lUere no contr' 
~~~~[ er pacem at all, ann t~ not ~elp'n bp tb~ @>tatute Of, \!Deltet i 
contra pacem ID emurrer~; fo! man!, tbtng~ are belp n bp a <Llernta, 1nb I ~ C , 

to the taft ate not belp'n bp a QDenernl Demurrer; ann toe @)tatt.t' 
King .of Jeoffails in Car. 1.. nato in terminis uelp tbil=J after [Jertta ~ 

ltlbtcb fiJe1U~ tbnt befo~e it wa~ not gml1 after a crertJt~fj 
mttcy ler~ after a Demurrer. ~be ~OUtt gane lung-ment 
fo~ tbe Defendant on tbfg point of toe COntra pacem, ann 
tberefo!e ne!tUeren no ~ptnio~ about tbe Efroppel, but anI!, 
fatn, an Efroppe1 upon a dlernlff goea a great wap. 3!ffue in 

One efiop'd ~afl fiJall neUer falftft,e ,ft, Vide I Cro. }25. , 16ut if one man 
by VerdiCt: l~ eftoppen, ann be JOltt~ anotber wltb Ulm, tnbetber tbhl 
jo~nsa~ot?er fiJan auoin toe Efioppel, f~ a ,~xre. 13ut Judic" Jl Def. on 
with hIm 10 tbe Qf,tteptton to tbt IDetlaratlOn. 
another 
Action. 

Bofon 
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Bo!on -~IC} fits S.lndford &Ji 

Intr, Hill. I & 2 Jac. 2. Rot. 3)1., 

CAfe fo~ ®mnfj foft out of a (mall [letfeI comin!J to Lon
. don from Exeter, &c. IDn Not Guilty plean,tlJ, §S>pedaI 

dlerntft finn~ tbe DeHnerp of tbe erol1~ to tb~ 9}Bnllet of t~e: 
metrel; tbat tbe Defendants' were 19~op~teto!~ of tbe ~btp,. 
ann tbnt tbere lucre feneral otDer }\!)artotunetfJ; toot tue S!3a) 
fier recctuetJ J!)ire fo~ tbe <!Carttagc of tbt ®OllJ~; tbat tbe ®tnn< 
€r~ were not p~£rent tl1fJen tbe ~aff£t receiben tbc ®mllfS; tbat 
tbe ®mtlfS wcre loft; tbat tbrp were wo~tb fo mneb; £t li, &c. 
itbe fittl ~a!re t~, ]f tue ]13~op?h~to?~ ate anftuerable, o~ 
onlp tbe ~affer f atbetber, tbere being otget i)1Ul1et~, tbe 
glfton lie~ agatnlf tbefe r '~t~ fOUlllJ tbe Plaintiff ban no no:: 
tlce of tbe otber IDlDner~. '{tbt~ t~ Hlte tbe QCafe of ~,te(u" 
to!~; tnbere onlp one l10tb aet, 9fttotl lfe~ ftgatnll \Jim onlp. 
')5dil1e~, tbf~ matter ougbt to babe been pleanel1, ann tbep 
cannot take anllantage of It now; a£{, wbere .one 3l0int:te" 
nant fl~ing~ an ~Ufion, a 31oint.tenancp t~ pleal1afJle; but if 
tbe ~enetal 31lfue be giben, tbnt atlbantage f~ loft. Vide 
3 ero. 554· Deering ve.rfos Moore. ~bere tbt~ ~Utton certafnl!' 
lie~ agatnft tbe IDtuner}'$; fo~ tubere tbe ~allet ba~ tbe alit 
llantage a~ tbe i'1Unet~ babe, tbe jf'tetgbt, in tbttl (!tafe tbo' 
tbe ~erbant recetbe~ it, be t~ anftnerable fo~ tbe care of btJl 
@lttbant, 2.1 H. 7.39. II H.6. 16. Dyer 161. JLo~ll North'~ 
ctafe. a ~after [1$ bounl1 bp tbe <!Contraff of bt1$ §!>Ctllant, 
Plowd. I I. Litt. Rep ,74. lIf a ~atler fcnll a ~etbant to bup 
<!tlotb, be muff pap fo~ tt, 3 Cro. 7 I I. 12. Hen. 8. 4· 9 Hen. 6. 
5' 3· 'Qrbep babe a benefit bp bt~ JLabour, anll toep ougbt to 
pap fo! bf~ Jaeglfgence; tbctr emploptug of bim t~ like a 
~cncral QI:ontratt tuitb all tbat 11)ouIn {enn ®o.on~ to be 
ttanfpo~tel1; ann tbe i'tnnCtfl nUlp unquellfonablp b~ing tbf~ 
~Utton fo! tbc Il>fre, if tbe ~mn~ were tueU tranfpo?ten. 

Levinz e contra. 'Qrbete ate tQLwtluc IDwnctr) of a ebtp, 
tbep empIop a 9Waffer, anll gibe bim a §5)aIIatp t ~o1tl tn all 
tbtng~ of \!Contratt aU tbe ([onttaffo~~ ute necetrarp to bt 
mane pattte~ ; ann tne neen not pIean it, fo~ be muff p~obe 
bi~ Declaration, ann it t~ cuetp llap~ e.rperfence tn cafe l1f 
~Oln~ foIn. 3lf we p~olle tfJe Plaintiff batb a }f)attncr, be t~ 
~OltC, f01 all are to be cbargen equaUp if it be a ~onttaa j 
ann tut~ t~ fo, 01 at lean ex quafi ConrraCtu. ]f tue f>1tlnet:~ 
are cbargeable, Jtt~ becaufc of tbe implieD dlnnertaking to 
carrp tbem fafe, tuoicf) arffe~ from tbe Q!;onttaff tbe JLato 

fttppofe~" 
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ruppore~, bp reafon of toe Il)fre, wbicb aU baue: Wbetber it 
be a QL:ontruet In lLnw O? in §acr, POll muff b~ing oU tbe partte~ 
tn t ~bell 1Ubetber tbe ~1tmerfJ of tbt @)bip fiJaU be fll1fwerablc 
fn potnt of Q[ontraff t l?ou (annot (barge tbe ~affer tn (afe 
of ~erbant~, but in point of Q!:ontraff; pou (annot (barge 
tbem tuttb 'QI:rerpar~. ]t butb been anjutlgen it notb He 
againff tue ~atler, flfJ ilt tue Q!:afe .of Morie ann Sluce, ann 
fiJaU it He againn tbe ~lUnetfJ too f rq[:ije affion Iping agatnit 

An Ad:ion ttc ~ilffet p~ObefJ it notf) not Ue agatnft tOe ®tnlter~ ; ann 
,::;[\, lie a· in cafe it ilotb ltc, POll (annot (barge tue ®lt1nel:~ fo long as) 
r:8;;nfr Ma- toe ~affer l£i fufficient ~ ann tbe!, DUg-ut to bane b~ouJJbt 
fter.8: ~WL' tbetr ~Ution tn anotbet manner, a~ in toe (afe of ®tftcetfl. 
~~;~:r!i'~On. Lord Chief-Jufiice. ]t :O~tb certainl1' lte, agatnn tbem, be= 
;:-'2" cf 2G015 enure tbc1' babe tbc }1t)~ofit! 131' tbc CIVIl Law tbc ID1llnerf) 
'Jd'illU~d [0 ate Hable; but not a!1 £iD1llncrfJ, but a~ ]mplopcr~; fo~ it 
ft,~ ?"Iafier l1iffenttng ~umet tutu not be liable, fo~ be batb not tbe 16e= 
d 2l Sbip. ~t~c <l!!1PJl!le~ Clfitbet ~affcr O! sDwnrr!1 ma~ b~,ing an 

~cmm fOf tbe jfretgbt, Ergo. 16ut bere It tfJ not 
b!oulJbt againn tbem aU, tbete ate otbet!1 not mane partie~ ; 
anti if it be b!ougbt upon tue Q!:ontraff, tbelt aU are bounn ; 
anti b1' tbe fame mean~ a~ be take!1 nottce of fome, be map 
take notfce of all, ann tuetefo~e tue Plaintiffs not Im01llfng 
tbem f~ notbtng to tbe purpofe; but if it be founnen UpOll 
tije Tort, tben be map babe an aCtinn joint t1l feberal. ~up:: 
pofe Debt upon tbe $Statute of ~ptbe~, ann tbere are two 

Action a· £ll)ccuptCt!1, it muff be b~ougbt agafnff botb. )f>ere tt if.{ 
gaintl: Own- not b~ougbt upon tue e,ep!ef!1 <!tontraff, but pet ttep babe 
ers of a Ship aU tbe ll\.ecompence; fo tuat tbe Bearon tub!' tbep are an: 
oug.lht to be f1llerable goe~ unto aU, ann tbcrefo~e Jl 1I0ubt it muff be 
agam1l:all. b!ougbt agafnff aU. Ayres. gffton Ife~ ogainn a ([{ater~ 

cattier, ann fa ts Nicholas ann Moore in Sid. 36. 13ut ji 
lIoubt aU (Jugbt to be partie~. Gregory. ~be1' all 1.l1akc 
but one ~tuner; but tubetber it t!1 of JaecelTit!', o! ~~tlgbt 

> to be pleanen in Qbatement, f~ a 100ubt to me. Ad-
jornatur. l t --. /'" /'. 

King 
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King veifus Dillifton. 
Intr. HilL 2. & 3 Jac. 2. Rot. 494: 

EJe8.-mcnt. ~fpecfal <IIernHt finn~ tne JLall!i~ itt qucfiion to Ejec'tme:1i: 
be \!I:oppgoill beln of fueb a fJl3ano~, nnn tbat tbat ~n~ 

n!.)~ butb Hli~ (ltuffom tn it, That if a Surrender be made to 
the Ufe cf another, and he doth not come in to be admitted af-
ter three I-'wclamatiolls at three Courts, that the Bailiff of the 
Manor may by Command of the Lord feize fuch Tenement as 
Jorfeited; ~bat tbcte tuafj a ~uttennet to tue [lfe of J. S. 
ann bi~ Il)f~t~; tbnt tbere tnere tb~ee w>~ocIamattoltg; toat 
none came tn to be anmttten; tbat tbe 'JBaHiff tJin feiie, &c. 
tbat J. S. befo~e tbe fira )1!)~oclamatton nien, leaning J. N. 
bi~ §Son ani) }pett, tuen ann pet an 3fnfant, unOet tije age 
.of ten pear~, &c. ]n tbe Common-Pleas tbere tua1i ]ung .. 
ment, That the Cufiom did not bind an Infant. [lpon a: mtit 
.of ~rro~ now b~ougbt bere, 1t tua~ arguen, '(tbat tbe JL,o~n Cuftom to 
lnap fei1e notblitbftanning tue ]1tfancp; toat Qtuftom t~ tbe feize Copy· 
lLtfe of aU Qtoppboins;, ann tf tbe!, b~eak tbe Qtuffom tbep hold for not 
ate all at tbe tuill of tbe JLo~n; tbat a @luttennet i~ a tbtnlJ coming. to 
intOoate, ann notbing patTef.) till anmtttance; if tbe part!' ~~ ~dmItti~' 
llfe~ befo~e anmfttance, tbe Jl)etc muff be an·mittel); 110 Jrine [;10, san j.. 

i~ nue befo~e anmittance; ann if tbe Lo~n babe 110 cemetl!' ant. 
to compel nnmittancc$, be Iore~ tbe benefit of bifj ]nbecf~ 
tanee; tf)l!5 i~ a reafonabIe time, 'Qtbfee Q!OUttfJ; it i~ bt~ 
part to furtber it to !Jet toe (!fRate, anll in tcutb it i~ to 
tbe benefit botb of llo~n an)) t!Clmant. ] tbink tbere couIt. 
babe been no quefiion if tbe partp btmfelf ban libei.1 ann been 
ofnge. Bafpoole ver{us Long, 3 Cro. ~79. Yelverton 1. Noy 41.. 
Godbolt 269' ifJ ftP?ef~ in it. . 

ObjeCtion if.), ~tc Richard Lechford'fJ Q!afe, 8 Rep. 99. 
That an Infant {hall not be bound by this Cufrom. .] anftuer, 
'(tbat be i$ not bounn a$ it ifJ a §o~feiture a(tbe '(fff£lte, but 
a1i it tfJ a @lci~ucequoufque be '00 come in anll b~ t1::nuittetJ, 
tbe JLo~n fi)aU boln it, anD take ttl? J1!)~ofitfj cni.! q uouf;'_~c. 
~n 3lnfont ta bountl u!? a Q1:on'Oition in jfaff, an'O flJnn lore fJt~ 
lLan'O fo~ b~~:1cIJ of it; fl~, if be no not pap §)erb;cef& fOf Uno 
1?eat~, be i!$ Hab!e to a Ceffavit; De mirrot manp, ann pet it 
1llitbout Licence, yc fo~feiten two !,enr~ l1alue of big ]nuc, 
titance, vV:iittingh;}1l1'~ QJ:nfe, 8 Rep. 44. an ]nfant fa rrteat· 
lp fa\.1outt'O itl cufe of ID.efcent~, but bere be if& U l~urrbf(~ 
fet; mn lllj}ftC be 1r.J fo, be llJnll not babe bf1i !a0C in n :4.(:((1 
~(fiOlT, 4, h1w. ~. ~- r\:iryn1Jn'~ ~ufe, 5 Rep.CfJe i?tiiH~ 

Icrrr 
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Ierre f.:f :rnfancp l!J 11eu£e etteniJeiJ to tn?ong- a tbirll perron; 
tte Law wm not fuffee un ]nfant to 1n~on!J attotuee 110 mo~e 
tunt! It :till to injure bimfelf; uere i~ Olllp a tempo~arp .fO~= 
fciturc. Vide Saverne ·verJus Smith, I Cra. 7. 2 Rolls Rep. 372.. 
Latch (91.). 3n cafe of mttigbt:~erbtce '([cnure, vecaufe be 
cannot vate it to pcrfo~lll, &c. tuercfo~e tbe JLo~n batu tbe 
!Lan!l in tbe mean timc; tue p~eiutlice can be notvill!J to tue 
]nfant, vut it map ve a great one to tbe JLo~n; tiJl allmtts 
tance tue ]ufant cannot babe tbe Lann, fo~ toat relllain~ 
in toe ~utrel1nercr, tuo' oe cannot alien it, o~ conteantff 
ui!> fo~tner aff, 1 ero 18 J. in ~it Richard Lechford'~ Qrafe. 
'Ql:f)at \tIa!> tue ([afe of an £peit vp }Jefrent, moore gJtceffo~-
1Dflt) atlmitten, but bere it l~ otDetluife! ~bat Qrafe notf) 
frem to aUo1tl tuat tue ILo~n llligbt feiJc till be nfn come attn 
be atlmittcn, anti fo Ip 2. Cro. 22.6. vp \Villiams. I)e rna!, fet1'e 
in tue interim, finn take toe S}3efne ~~ofit£i, ann fi)an not be 
rcfponfible fo~ tUem. 

ObjeCtion, 'QeDat tue Qtuffom i~ not founn fo! a tetnpo~ar!, 
~£tittte. J, anfWcr, -m:bat 11C£ll not, fO! a ~tneral @)eiiure 
founD t~ fufficfctlt, ann tbc lLaw make~ tbe reafonavle (!f,tc 
reption, tbat it a)aU be but tetnpo~atp in cafe of an 31nfa11t, 
anti final in cafe of an Jpefr at full aile. g~ to tue ([afc of 
Rumney anll Eves, I Leon. 100. flrbat i~ tbe ([afe mbere tbe 
.gncello~ 1tla~ atlmittcn, ann tbe J:nfant came in op l1efcent ; 
bne be i~ a l~utcuafet. 

®r. Baldock e contra. '(!tDc Jnfant itt tbi~ Qtafc a)aIl nut 
fo~fett. 'ltDtp ®encral QI:uffom notD not e.ttctll1 to an lnfant. 
~be!, rcem to agree tbat a €ieneraI <[UffOUl of jfo~feiture 
fi)an not binn an :Infant, a~ is) ~ir Richard Lechford'~ ~are; 
tbfp ~pccial ([uffom tnufcb tbel' tnouIn baue itltennclJ 1tla~ 
n£uer founn in all tbe ')6rol\p ! 't!l:bclt tnbetbcr fucb a Q.:Uff01U 
be goon tbat be fi)all fo~feit conl1itionallp quoufque ? 1Pct tuat 
i~ a particular lltffinff Qtullom from tbe otber, ann pour lLo~n~ 
llJip can nebet JunIJe all!, tbing- of it upon tbip tnbiclJ i~ founn. 
QI:uffomg are not to be ettcnncn furtber tuan tuc uer!' 1tlo~n~~ 
9 QtUffOUl to (eiic generaU!' ap fo~feit, ann a ([ullom to relie 
quoufque ann nuring lnfancp, atc niffetCllt C2:ullom;J'. mccrlv 
lliffinff! an ]nfant t~ not vounn bp a ([onntttolt tn Law, a~ 
in tbe <.!Cafe of Whittingham. a~ to 'it Ceifavir, tuat t~ a €D.ue., 
Cfion not uetp platn. ~bcn a~ to ti)C' confcqucnt lnconbcnt,. 
encie~, tbere are none tn tbt~ ([afr, bCCflUfc tbc ~tlatt' rc~ 
ll1ain~ in tbr ~Unen'(1Her. 
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JLo~n Qtbtef: ]uffice Holt. ~(lU wouln p~ct1el1t n ~eiiure bp 
tbe Jinfancp of u man woo batb nCltbct Jus in rc ho~ ad rem; 
be batb l1otbin~ in it; tue jfo~fciture bere i~ bctaufe bert 
tn a ~urrel1net to a mon Wijo will not take it, ann pet 
tbe ~utt£nnCto~ fltjcp~ it fiiH on-nina bi~ Olllll ~ff. J.f il 
Q[oppgol'oer of ]nlJccitnnce :Oie~, finn lcaue~ an ]nfant 
Ipefr:, mlJo nato not r:Jme it: upon l,;;~o(!nmntion~, acco~ntn!J 
to ti)£ ~uffDtn) ti)e LOP map ~ei~c; but 11tH n~ i~ Lechford'g 
Q1:afe, 31 agree, tunt De fj)aU vaue tue p~ftJf(trre of bi~ ]ttfancp 
to com£ itt ant! ~Je flnnlttteiJ, tue ILo~n lUtll lofe bi~ .fine eIfe. 
QCan pen fij£tu me anp Qt[!fc lubcre tbe PJiuHeljc of ]nfancp 
lbull cattp it fo fm; n~ to U1Jong a tbirn W>erfon, a~ to lofe 
a ~@an)~ EfrsiJt? '([:0 tleli:lp it, it mn!'; 1nbere i~ tue mtfcbtef, 
tbe LOrD fi]nU ~ei2e nntl IlEniop quoufque? '([bat i~ agreen an 
tbe 3Repo~t IfJ in Crook, ttl10tb an mit of tbi~; bete i~ n reme~ 
l1p fCi! tue ILo~n, ani) it P?Obifiolt fo~ tve Jufnnt too, 'tt~ ill= 
cil1ent to toe '\[clture, ann lUbp i~ it mo~e unreufonable in 
cufe of a QI:oppboltl, tbnn 'ti~ itt C1L: Df ml1tgDt ~erbtce f 
DolhinJit i~ t1)£ lJenernl IDpiltiott of tue Realm ttat an ]nfant 
i~ not bounn nurinlJ bi~ Jaon,alJe: 13efine~,if tue ]urp finn It 
ret~en a~ fo~feiten, we cun ueuer confittte it to be a ~empo~ 
tarp jfo~feittlre, Vide Noy 93. anti Jones 157· gn ]nfant map 
€nter 1Ubi:tL be plenCc, ann to fnp it i$ a jfO~f£ittlte, ann a~ 
botnable again, 31 iJo not uniJerffann. 

]t tna~ afterUlUtlJ~ atguen up ~r+ Northey, pro Qyer. in 
hrcrc d' Error, rm'll ve urgen tbe fame tbinJJ~ a~ were befo~e, 
ann ai(o, tU~it tue ~urt£lti)etot ftJaU not take anuantage of 
tve Ipeir!Z beillg an ]infant, uutipe btmfelf, o~ tbofe claiming 
Hutler bim mull enl!, no it, n(co~tlinlJ to 8 Rep. 41., 43. Plow
den 375. I Rep. <!tutl of Bedford'~ Cafe. Jf all IDtftce of ]n~ 
uctltancc tltfceniJ to flit 3:nfnnt, ann be b?eak~ tue QI:ontlftton 
tn lLatu,'tt0 n .f~'Lffitutc, i1ttiJ be i~ bounn bp it. ]f an llnfant 
be Qrollufce of ;1 Sfine DC muff perfo?ll1 tue QCon'Oitfon, Jones 
; 90. 9 Rep. 85· Plowd. 36+ €be <SttffOtlt rcem~ to be fiten 
purpofclp fo~ tte benefit of toe jfilte, ann tIJe QEtlate lit l.atu 
relltain~ in tbe ~uttentletD?; t!)z Lo~n batb no otber filap to 
!Jet biSS .frine, o~ bi~ ~ttft l1!l'O §letl.lfce~, luuicu otOer1ttEr 
Win be loft. ]f an ]nfrmt mf!kc~ a Jfeotfmfnt )ti~ a 'Q!:em
pqnt~ Sfo~fcitute; tue 1nfant cannot <Enter befo~e a'Omitfi-
011, rutU fo lofetb notuin~ but tue ~wftt~, tugicb t~ tv bi~ 
oWn lJefault tn not u£tnrr niJtllittc1.1, 3 Cro. 35 I. I Leon. p1.3 570 
afj to tue fin'Oing a !.ntllt~t ([uffom ll1Uttallt~ tue ler~, a~ 
t~ I3afpoolc ann Long'~ CaE::) nntl I Leon. I. ann I InO:. I I [, 

a C2Cttffom fiJn!i be InppIfciJ acco~i)il1!J to tiJC particular 9"@at· 
ter, ann e\'Jeep one fiJilH (it' (ltljutJlJttJ lultf)tn it a>l fat a~ tbe~ 
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can be, us in cafe of jfo~tetgn gttacbment~, a (lCo~po~atton 
is lUfttlfn it, but pet ftJall not finn 1l3ail acco~l1tng to tbe (ltu= 
Gom, nnn fo It tna~ lRulen, Pafch. 2 9 Car. 1.. Batterly againtt 
tvc H~mborollgh Company, Vide 2 Lev. 209. ~be JInfant i$l 
uP yet no Innp~ concttn'il in ]ntereft, fo~ be batb no lRt!JfJt 
to !ntermetltlle 1Uitb tnt li!loffetrton o~ ~~oftt~ tiU anmi1fion, 
fo tbC1t be {p no 1nap~ p~tjunicen ; bert f~ nOjp~efent RinDt ap'" 
pcnr~ to nnp but toe .tOJll; tbe ~utrel1ner.c! be bptb none, be 
i~, tcmJJ bp bi~ own aCt, rmn perbaps tue ~Ul:rentlCtee lUtu 
ne:::tt tllke it, 'ti~ but teafonnblc tueu tgat tuc lLo~i) fiJoulli 
babe it m ttc mean tim;:; ann'tf!5 founn tbe JLetTec of tbe 
.fl/;g, waf,t 1n Wotreffton tiH QJ;jeffClJ. ~3t, Weld e contra'.~fJig 
<a:t1[f~m a~ it t5 particulc:'t!!? founn i~ unrt'ttnin ; 'ti~ founn 
be fi;idl {5)ei?'t, but n:t wbat be flyaH '00 lnftb it, Inbetber br: 
e::,~l ~(Ike it up lUap of IDfffref£'; :f fa, t0c:t giile~ no Jnter:: 
fn LJDHtcn to founn nn Q];Jcftnt2nt t .nap, De n.lHlct fo murfJ 
[;~" ,~s,~~ u ttl? JLantl, I Cro. 491. finlJ Plowd. SAl, De can onIi' 
tiJ(iC ttl? natural ~~ofit~ UP tl;€r otife wftb(,nt~;Jal;m':!ig; be 
i~ n /'-~tfuJHC il~ellttillg a~ fD~ i1 :1f(qt?~ture ; ttClt if ]utm" 
tltcn~ f!r i~'::zn f.o2 tim bete, it n.uff be a~ upon P "?li:it!e fir 
jfOzfl ~£tltC: tci.ne~ tue nmfe (;f ~ :i3lttt cqn't to be fourn 3 
tte <[uficm i~ tn. 3it i~ If te cume not tr. tue QC(,Utt, ann 
PH1!? to 11e utmittcl.'J, unn be not a'Omitt(tJ, tten a ~etntre. 
jflClW bere i~ a @Dei?,ute to be upon mOlHliluLttanCt, ann 
tbnt tto' be no come in, ann it be not bip lDefatiit • .a~ to 
tUp JfoJfefture it muff be tp [amebon!? It cannot he 11p tut 
@lurrchneree till Unmtttance, be i~ no 1na!?~ tl1tcreifcn, anl1 it 
<[uflom cannot ettenn to ~ttrOtt~ 11£1t ccnC£t!rn in tbe ~a= 
nq ; toe ~Utren'OetO~ t!5 llillliable to no ~uft ann ~erbice, 
fo tbut bere t~ no Iof£i of a t!rcnant; :t:lJ fain tte ~utrcl1ne& 
ro~ llJaU not boltJ tue lLanb uJjainll bi~ own u;z.1But woat vatu 
bc none? ]J bt~ DeeD take no ~ffeft, tbe JUmn ip fiiII ti~ 
omn, a~ in <[afe of it ®?i1nt of II lReucrHcn not ItttcHrt_ 
~be ]nfant bete notb not in an rcfpcffp fa ~;,c a~ n I3r!!cUa. 
fo~, tun' in fome tefpeff,u i)c uotD, onn tbetefoiC tr ll~;~la t~nlC 
all tbe anuantalJCfl .of I;(~ 3:n fancp, Vide Stiles 1<16, :., Sid. 6 I. 

tue tafting £If tbc J\D~oftt~ f~ a Ior~ to bim. [Lt~nt ~Qtu Lf'~ 
lLo!tJ lofe f ll)lp jfine; a jfine upon i1bmlffton i~ nc~ a (Q:~r
tltltc o~ @JCtbfcc, anb tbercfo?c not 1llitbin ttt tra['c~l of tfJr 
!lDbJcatott. 2n ]nfant if be be out of tue Qrutlom fl~ tit.; 
rrenctuUp fouun. be muff be out of it a~ to fUetp p,~ ,"t. Vid~ 
Stowell ann Zouch, Plowd. 3 ~9. lLo&n QI:btl'f]uffi~r f.,ult. 
Jit t£i un aufolute .fo?feitucc in rrtttcral; uut an 7nf~~;~: 
tlJilll babe tbc ntll.lant~B'e of lJi~. lnfal1c!?, trilJfn fj( '(Ontc%t 
tn ann p~ap£' to be anmlttell. A~Jo';'lllt pro Refolutione Cur'. 

Sl""~~('" \\...,. ".f L It,., ..... - .. 
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Shuttleworth )Jer/us Gar!et. 
1ntr. Trin. 4 Jac. 2.. Rot. 165, 965. 

A dion frtr Ie Cafe b!OUgut fo~ a cuftomar!' jfine nue UPOlt An Indelff
tne beatb ann cgange of a ILO!tJ b}? tue \lCoppbolner, fatuI Ai: 

Japing quod indebitatus tn fucb a ~um fo! a fine fuper {umpjit kes 

Mortem pro Tenementis fecund' Con1uerud' Maner' pr::td', or a cFu. 0-
. ff.. mary "lne 

&c. d1er'Ot(t on ®encral ]ttue Non-allumpftt pro ~et. fu er Mo'r-
~oben in aCtelt of ]ungment. '(tbat tbe aitiolt notb not te~. 
Ite, becaufe it fabour5 of tbe lRealt)?, no mo~e tgan in
debitatus Win Ite rOl Rent, acco!niug to Bret:r ann Read'~ 
Cafe; tbt~ i)3 fo~ a IDut!' tubieg arife£' b}? a Qtutlom COIl" 
(etning JLann, 'tifj in nature of a IRell£f, ann t~ in refpeff 
(If tbe '([enure, Jones 32.9. 2. Cro. 5'99. e Con', lit tuafJ 
arguen bp Hoyle nnn Levins, tfJat tbi~ t~ a jflotuer faIn; 
it t5j Debt, ann \nU~ fi)ouIlJ not an Aifumpftt lie f ]f rcafona" 
l1!e )t~: ~ Qtontracr, tf ultreafonable }tf~ boib; Debt batb 
11"; ~~ ~~ln 'iO lie; 'ttfj after a dlernfff, tbf~ ifj no mo~e tban a 
<Jt:(cracr. 3lf 3J agree to gibe m)? ~enaut ajfteeboln <!fllate, 
ahO ~e aG,ee~ to gibe me a .fine fo~ it,Qffton on tbe ([afe Ite~; 
Co ft boe~ fo~ tbe putcbafe ~one!, UPOlt @>ale of JLann~+ 3lt 
lUtU not lie fo! lRCllt, l1ecaufe it itl entirel!? tn tbe tcaft!' ; 
tbtfj i~ but a Qtontraff, tbere i~ 110 otber remen!" fo~ an 
!pdt cannot enter fo~ a jfilte in oi~ ancefto~~ time; be map 
(per Holt) if it tuere fo~fette!J ann nemanbell. Jl)ete tbe Qnmf~ 
niftrato~ batb b!ougbt toe action a~ fo~ a Dut!', anll in an 
Indebitatus fOl )Rent after a <I1ernict, !'ou babe fntennen an 
actual nD~omtfe. Debt licfj fo~ a lReItef in cafe of .freebolb, 
if like a )Rclicf Debt lfe~, ann if Debt an1ndcbitatus; tubere 
Wager tuoulll Ife in cnfe Debt lUere b!ougot, an Indebitatus 
tutu Ute ]n Howard ann Wood'a Cafe, Indebitatus fo~ tbe 
p!ofit~ of an £Office, tbete toep fountlel) a ([ontract upon it 
Wrong : ]n tbe Ql:afe of tbe Mayor ann Commonalty of 
London verfus Borce, Indebitatus bern to He fo! @)cauage 030$ 
ne)?; tubere ~ouep i!J nue tbe lLaw notb fmp!}? a \[OlltCilC t ~ 
Sin tbe (!tntt!, of atlmitTfon 'tifj Dat Dn'o pro fine; tbcre'~ it 
([ontrnet, tbi11 i~ tue fame. Holt, €5)uppofe an Qf,tecutOl of 
([oppboIiJer o\tle'O ~one)? upon '16onll, ann pain tbi~ §ine, 
anll ba~ not a{fet~ ultra, tbt)l tuouln be a goon }l!)lca to 
IDebt on a ')Bonn, fo tout it i)l mo!e tban a fimple ([outtaet .. 
1.But per Dolbin tbe 16on'O fiJaIl be p~eferren. Eyres, il)ebt lic£> 
fo~ a Ql:op!,bolnet~ jfine, anll fo~ ~eabage, ann a ftrouget 
Qtafe tban tbi~ t~ tOe cztafe of tbe JLo~n North] ~ Leon, 179 • 
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JrO~ ~onep~ nue fo? tot balue .of a ~attiage, wbere tbe 
JRegitIer gfue~ a [alrft de valore maritagij, tbi~ is a ~Unt in 
eJor~, a fruit fal11, a Dutp. Q!:bief·31utlice Holt, Indebitatus 
Iie~ tu~ere mager .of Latu will Ite, but tgf~ feernS of an 
big-ver nature, fo- tuat Wager .of latn tnouln not Ite, if Debt 
lUere b~ou!Jbt. Debt !fe~ fO! a Belief bp an ~tet"to~, b£~ 
cuufe no .otger rernel1!? Jif an Indebitatus Iie~ tben ~ti~ of a 
lower nature tuan Debt upon a ')Bonn. Debt will not Ite C.ol 
tue Rent tirrear of a ([oppuoln ~enement; but per Levins 
·tl\1illlfc. -: ndebitatus lte~ upon a perfonal QC.ontratt fo! a eum 
in ®!oC::, a~ pro rebus venditis, o? if a ~an ~!antJ) bi~ 
)La;',)) fo? a !.@enr, ann toe ~art!' agree~ to pap fo mucfJ fo~ 
It, tbt~ i~ a ~um in ®~of~, fo? tnoteo an Indebitatus lies; 
but ~.:re botb tue Q!:uftom ann ~enure appear, ann th~ llf 
an btgbcr nature, fo n~ tue action win not fie. Dolbin, "tis; 
a g,lWl In ®!of~, ann a Dut!', fo! tuuicv tue anmintfiratol 
of tfJe iPci~ to hlUOUl )~tt12~ 1Jue upon tue ?:~::tg (If tye LO!lJ, 
tQtb 110 ot~s:: remellp but tb:~ O! IDsbt; anti.] tbtnk tbi~ 
Iie~, fo! 'ti~ tnferil.>~ to n 13ont!. Gregory, after a Qlernict 
We muff intr !in a ~~omife, an:D then it lie%.. Eyres, J tbittlt 
tbe tiction lte~, tt ueiftg ft fruit faItt) ann a {)utp; ann fo bp 
3 Judie. pro ~er. Hr l ;.dfentiente. 

D~~gbton verfus Greenville. 

ERror in Cam' Scace' fur' Judie' in Banco Regis fur une fpeci. 
_ al Verdict cn Ejetrmcnt, trten at tbe '15ar bere upon tb.: 
ID£ntire~ of tbe lLo!n Huntingdon, ann tbe lLo~n Scarf dale, 
nnn Elizabeth Lewis, of feberal,&c. tnbicU finlla a~ to tfje ~a:: 
HO~~ l1emifen b!' Lewis toe Defendants ~ot QDUiltp; n~ to tbe 
t£fi tue)? finn tbat one Thomas Lewis tna~ fei;ell in §re, an~ 
betng fo fet;en, toe 9th of April, 20 Jac. I. be ackl1o\ulcn!Je~ a 
Statute Merchant befo!e tue ~a!,o! of Lincoln, to WiUiam 
Knight in 1200 1. Trin. 23 Car. 1. Ifaac Knigh[ cettruto~ of 
William, @llle~ out a Capias upon tlmt ~tatutc, en UJI)tctl it 
non eft inventus iSl retUtl(£c, torn tateu out n illrit to r~> 
tenn tue )Lanns of Thomas Lc\\'is; cumbieI) tIJI: @)bcrilf u!' 
]llquifition nfn e.ctenn feueral Lanna mcntionett in tuc Sn", 
quifition, lnbicb are parcel of tude itt tbe Declaration, aiHI 
tbat tbe ~beritf lleliuctetl toefc to Ifacc Knight. 20 Xoycmb. 
13 Car. I. Thomas Lewis ann John Lewis, enter into ~ llc~ 
cognf;ance in nature of a Statute Staple, befo~c C!IJicfJuf!:~ ';r 
Bramfion unto Richard Gerrard fo~ 1000 1. toat John Gerral.-i 
tbe ~tecuto? Or Richard p~o(Uren tbi~ r",ccogl1t,ancc to {1;: 
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certiften tnto Chancery, anti tbereon fuen out an Extendi facias, 
anll ban tbe ILann!) tn queftion e,rtentJen ann fet;tn tnto tbe 
mtng'!) rpalln~, tubicb were afterwartJ!), 1.4 Car. I." ,tJelillerell 
unto John Gerrard bp Liberate. 2.5 May (5. Car. I. Lewis 
tntet~ into anotuer JRecogni3'ance to efc Jervas El1wayes, 
ann William Burrough in 5000 1. tbat 10 Dec. 15 Car. I. an 
ExtenttnilS ban tbeceupnn, anb arter1l1arn~ bp Writ of Libe
,rate beatin!.\' Tefre, 2. Feb.1 5. Car. I. ann )Returnable in Eafter
li.,ztm follotutltg tleliberetl to Elwayes ann Burroughs, tbat tbe 
£;' ir;!J~ of Mair en l\~air, ann title ~etTuageS, &c. parcel1l1ere 
pu(=~jar:n of one Metham bp Thomas Lewis b!, .ftne ann IDeen 
natfn.. Dec. 2. Jac. ann finn tbe Deen ann .ftne in hec verba: 
~.~at befo~t. tbi~ J.€)u;:cbai'c Thomas Lewis ban tbe retinue bp 
lDtCt.£itt CrOll) Vi£' jfatger. fll:bat Ifaac Knight, ann John Gar
rard J65n. hp t~efr refpefftl1eDeens, granteD aU tbeir C!Eftates 
it ntl 3';n.t~retf, t,t' birtue (If tbe fa-tn Extents, upon tbe two Sta
tutes of Knight ann Gerrard to one Edward Lewis, bp bfrtue 
tubereof be lr~~ potreft prout lex pofiulat; tbat Edward Lewis 
betng r~ putTetf£n, ann Thomas Lewis Co fet3'en .of tbe l\!)~e!'-
1fd1fe~, ann in affuaI ~.otTeffU1n tbrtrof, Thomas Lewis bl.' 
3lt.l1tntUte 2.6 May 1057. fa~ 4000 1. confineratfon COnbepll 
to §Slit John Lewis tn .let, ann a §ine lebfeiJ tn Trin. 1657. to 
@lit John wttb W~Otlamattants, ann tbe laft ~~oclamation wall 
I May I652..1tbat at tbe thut .oftbiS .fine lebfen, tbe l.antls; 
purcbafen of Metham lUere reputel1 t.o be parcel of tbe ~ano! 
Df Mair. 'aCbat Slir John Lewis befllg fdien, bp mill in mri~ 
ting l1ellifel1 tbe ~ilno~ of Mair, ann tbe .otber tbe };)~emttreS) 
in ~ueaton to Edward Lewis bt~ 13~otber, ann to tbe l1>eirG,. 
~ales of bh115oJJp, ann fo~ want of Cucb 3!true to ntfcenJ:l to 
fltl' IDaugbters Maryann Elizabeth, ann mentions tn bf£S 
mtll, tbat tbefe ILanDS wett at tfjat time nemtfell to Edwa,rd 
Lewis fOt ILife unnet It certatn }Rent. 10 Auguft 167 I. etc 
John Lewis nieS. '([bat 1l1ben eft John Lewis biS mtll1l1as 
malle, ann at tbe time of ~it John'S lIeatb, tbeJLanns tn que::-
fiion lUere itt ~otfe1ftan of tbe fain Edward Lewis, bl' bittu! 
lnbtreof be lua~ fei;en prout lex pofiulat ; 1t:bat being fa feiietJ, 
Mich. 1. 3 Car. 2. Edward Lewis Jellies a Jrine fur Conuzance 
de droit come ceo, &c. 11litb ]}!l~ocIamation~, tbe faa ~totla~ 
watton 1Ua~ I [ Jan. 2.4. Car. 1.. 1tbat tbhl .fine wa~ to tbe 
ufe of Edward Lewis ann bis lPetrs. ttbat ~it John Lewis 
batl, ]tTue onl!, Uuo l)augbterS, Elizabeth anb Mary biS fPeit~, 
ann alfo J!>eitS to Edward Lewis. ftbat Edward Lewis, 1 Sept. 
2.6 Car. 1.. tJiel1 feliell wttbout 3ltrue of bi~ 13011p, 'fIrbat Eliza
beth ann Mary beIng J!)eit!) to etc John Lewis ann Edward, 
£1lttelJ, ann l11£te fei1'en prout lex pofiulat; t::~at Elizabeth 
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lnarrien tbe (!farl of Huntington, ann Mary tbe (,!Earl of Scarf
dale ann tbat tbep entrciJ ann were fet?'etJ ; ann tbat Eliza
beth' Lewis minow, bp birtue of an atTignment from tbe ~.r: 
ecuto~SJ of Edward Lewis after biSJ lleatb, being potTeffen of tbt 
benefit ann itttereff of tbe Statutes to Knights ann Gerrards, 
ann tue Extents tuereupon prout lex pofiulat, in '([ruff to pet. 
mit tbe Qfarl to take tue p~oftt~ tbereof befo~e tue lLeafe~ in 
tbe Declaratioll,nemifen to tbe (!farl~ at mill. '<!Cbat tbe <farl~ 
being fo fei?,etl, Ellwayes nien, anti Burroughs furlliben aun nietl, 
1 May, 30 Car. 2.. aun tue anminiftratton to Burroughs, quo
ad tbat Statute of 5000 1. ann tbe Extent tbereupon i!J com: 
111itten to Anne, mife of tbe Defendant Bernard Greenvile. gnn 
tbe fain QfarlSJ being fo fet?'en,31 July, 32. Car. Bernard Green=: 
vile, ann Anne biti mife anmtntflrato~~ de bonis non Admi~ 
nifirat' bp John Gerrard of Richard Gerrard anll F.&c. acknotu. 
lell!Je fntfSJfaftiolt upon tbe Statute of 1000 l. to Gerrard, 
ann p~ap tbat Stature map be cancellen ann bacaten, anll 
tbereolt 'ti~ bacaten ann cQncelIetl.. 1!l:bat Bernard Greenvile 
ill tbe Bigbt of Anne biti ([[life, a~ gnminiffrato~ to Bur: 
roughs nin enter upon tbe (farIa, ann llJa!J poffetren prout 
lex,&c. ~bat tbe Qfarl~ entren again upon bitn, ann mane 
tue lLenfe~ to tbe Plaintiff, bp nittue wbOten! be entren ann 
1UaSJ potTetTen prout lex, &c. ~bat tbe Defendant (!Ejefftl'l bim 
prout, &c. ann conclune~ fClleraIlp, &c. 

The Cafe is no more than this; 
Thomas Lewis being fei?,en in jfee of tbe JLanll~ tn queffion~ 

<!.Enter~ into a Statute Merchant to William Knight, afterwarn!i 
nckno\l11enge~ a lRerogni?'ilnce tn nature of a Statute Staple to 
Richard Gerrard, ann tben aelmolulenge~ anotbet lRecognt:
ianee in nature of a Statute. Elwayes ann Burroughs, tbe!l 
ntff ertenn, ann bane tbe lLnntlfj nelllleren in Extenr. ~b£lt 
Ifaac Knight ~tecuto~ of W illiam e.rtenn~, ann batb tue 
}Lanna nelil1eren up Liberate, ann John Gerrard tue <!Etecuto~ 
.of Richard etUlro~ alfo, ann batb tue JLnnnSJ tJeHberen to 
tim bp Liberate. 

Ifaac Knight nntlJohn Gerrard atfign tbefr c);tenben 3intettlls 
unto Edward Lewis. 

aftertuarn~ Thomas Lewis tbe QConufo~ being in nffua! 
1j!)otfetfion, IenieSJ a Jfine wttlJ llD~oclamattong untn ~tr John 
Lewis nnn bi~ l1>eir~, tue Inff );)~oclalUatton I May 1658. 

@)ir John Lewis up bi~ [[till tlel1ifetb to Edward LeWis, anti 
tue I!Jeir£i ~aleti of bi~ ')Bonp, ann ulentionSJ in bt!> mUI, 
tuat tbofe JLnnn~ filere uefo~e nemtfetJ to tbe fain Edward fn~ 
life, unner a certain lRent.. €vir John Lewis tJte~, at toe 
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time 1nben ~ir John Lewis'~ mUI 1thl~ malle, anti at bi~ 
IDentb, toe ILalln~ mete in }f>otfetTion of Edw. Lewis. 

Edward Lewis leuie~ a §ine witb lE>~oclnmattDn~ unto Fran
cis Lewis, to tOe nre of bimfelf ann bi~ IPett~; tDe laff ~~o" 
clamation tnn~ Jan. Jr. 24 Car. 2. 

Edward Lewis bte~ tlJitbout Jlfue. ~ir John Lewis ban onr 

I!' two IDnugbter£l, Elizabeth ann Mary bi~ l1Jetr~, ann affo 
JPetr~ of Edward. Elizabeth ann Maryenter, ann were fetien, 
nnn ~arr!, tbe .f.Leffo~~ of t!)e Plaintiff. 

Elwayes biz~, ann Burroughs fttruibe~ ann aftet1natn~ nies, 
anti anminifiratratioll to bim quoad bi~ Stat. ann tue Extent 
upon It i~ committen to Anne tbe Defendant'~ mife. 

Bernard Grenville, ann Anne bi~ mife aClmol1.1lege fati~fa~ 
lUon UlffiU Gerrard'~ Statute, ann tbat i~ canceUetJ. 

'Qrbe Defendant \!Enter~ ; toe Plaintiff upon bim,&c. 
mbetber tbe IlEntr1' of toe Defendant in iRigbt of bt£1 

imttfe al) anmintffrnto~ to Burroughs) b1' birtue .of Burrough~s 
Extent tna~ 'awful c~ not, t~ tbe general ~uefiion. ]n Ban
co Regis ]ungment pro Defend'. Plaintiff b~tng~ a mrit .of 
Error. 

®r+ Trever pro ~er. 'Qtbe particular ~uetltonS) ill tuifJ 
Qtafe are feberal. 

Firft, mbetber toe jftne {euten b1' Thomas Lewis, be being 
tben in a2ual @o;:'sffion, lJin tlibeff all tbe etttnnen ]ntereft 
upon tne tInse Statutes, ann turn tbem to lRt!Jbt~, ann wbe# 
tfJ~r tout gine, ann flue ~ear~ .IDon:claillt no bar aU tbore 
ll\tgbt~ f 

Secondly, 'etba' toe ettentlen 3lntereff~ were not barren u!? 
tbat Jfiue t:nu JElon·clnim; toc nett O!!a:re i~, l1.1betber b!, 
tbe Demife of toe ]nIJctftance of tbcre lLann~ ta Edward 
Lewis, lUbo at ttat time ban toc ettennen ]ntereff upon 
Knight nnn Gerrard's St~Cll teS bp 9:tTig11111cnt; tbefe ]nterellG 
lUere not merge'll fmn cttinguifiJen in tbe ]nueritance t 

j'hirdly, Ulbetber (if fo) Burroughs bUbing a p!efent rigot 
of (!fntrr bp tbat merger, 1nu~ not barten abfolttteIp bp tbe 
.JF'tne of .Edward LeWis, ann flue l?eat~ Jaan·claim t 

Fourthly, Jf 11Jt abfolutcl!' batreD, pet lnbetber be tna~ 
not barten of Curb Ri!Jbt a~ be ban at tbe time of Edward 
Lewis'g jfint Iebicn ? 

Fifthly, :If fo, 11lbetter nn]? new rirrbt of (!!;lttr~ be ftnc.e 
acctUeD upon tbat Extent, eitber bp tbe ackno1nletJgment of 
ratt~faffion upon Gerrard's Statute o~ otberwtfc ~ 
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A Fine and g~ to tDe fica Qycrrc, toe jfinc tbat 1lla~ Iellicn b!? Thomas 
five years Lewis being tbcn in 1F'otnarton, butb ntlleffen all tbc e,ttcnllen 
Non-claim ]ntereft~, nnn turneD tbem to }Ri!Jtt~, ann tbe fiDe ~car~ 
~J.rs tRe f .Jtlon,claint ti]lZtcon batb barten nIl tbetr 31nteteff~, Thomas 
T~:lent ~y LewiS bcfnrr tucn tn ~o1fctnon. ~bi~ jfine tuo~Itetb b~ tuU!' 
Statute sra . .of §eoffment, ann confequentIp tltcn~ un ~ffnte!) to lRt~bt!), 
pIe before ilL' tenfolt tl)£ Fee-fimple patTe!) to tbc §eotfee, ann fo no 
Entry. cEffatc can be left fn unp j~etfon elfe, ann bere tue llnter" 

eff~ of tbe Qtonnree~ upon toe Statutes, fi]aU be nfu£llen ann 
H~tnen to JRi!Jbt~, notwitvffanbftlg toep vun neuer affuaU!' 
tHtren; fo~ tbep ball tue ;;Joffeffion in lLaIn not1tlitbffallntug 
b~ tije Extents anti rntit~ .of Liberates, mrtl t!)CP ~nn tI;ercbp 
n rigDt .of \!Enttp, nnn confequentlp fiJaH be batten bp tuc 
Jffne finn jj~olt·~h"lfm, ann fo i£J SaffynJ~ Ol:afe, Rep. n .. z. 
~ ®fm make~ a J.ienfe fq ~enr~ of certain 1Lat::;~, to COUl:: 
nunc£; L~ft(t tbe netcrmin;,:tLon cf n :teafs f'J~ ~s~:r;:; turn in 
I"f't't~I"'" {<;1~' I:itft ~,ct"tn1{:l:::, th" fO),,<"!t1I'" '~:?r"':' r~?11·r"rd f..,·'t ... ~ I!:I ' l·,,'" U ;i;J...i<;.. I;, I .. ,., .. , ~'''' if ,,1;..i..IVHV ."~ - ~ , ..... ,.'" -~ .... , ll~t f, ... 1'11 10 (-'~')'t,i"ion ~ltt"!>d ·'11'i1 ¥'''':'r"'''~ .., ;':'~(I:-:-r-Vl'r">~- ~,t-."" 7~~i"lfi ~ ~,.,-- ..4'('J..I. ~~ (. ~ ... ~ l' •• '.' ~~'~'~'o'.-;:; ail ,_I ,,-,\nt.,.! > ,:~, ~_~~-'" ~;:;:.u.J..~ ;. 

jfine mitu l~loclnmatfon ann five ~e£l.t~®O!~:riafm+ 
JlIt tunt <[nfe it tun~ nl:ljtftlg£!J, '([.tat ttl)' tbc icr~c t(~~ 

ueber affuallp entren; pet be fbouln be barrell up t~e §fn2 
ann .IDoll:cIail1l, bccaufe be ban a rigbt to ~nter, ann ftt:b 
an QJ;llnte InlLntn n~ bp tbe .fine \tH1~ ntueffen t ann tbete it 
11.1a~ Uke1l1ffe refolu£ll, 'QrI]ut tue ]ntereff of a '{[enant b!, 
Statute Merchant, Statute Staple, &c. ffJouln be bnrren up Jrine 
unn JEloll,claim t anti fo I ero.! 10. JLcifce !,enr~ nffigng ober 
bf~ QJ;ffnte in ~rutl of bimfelf, anll aftetl11atn~ );)urcbafe~ 
tbe J/llbetitunce, ann contfntte~ in ~otrerfton, ann lebie~ a 
jfine, ann fiue l?eat~ paf~; tue lnteretl of tbe affinnee i~ 
bartell, tbo' be neuer nffuallp ettttcn. ~ec I Cro. 20 I. IDeut~ 
11ifee batten up Jfiue, tuo' leuten befo~e tue IDeuifec}J <!En:; 
tt'}!. 9111) fo 'ttnn~ bent in t~e Court of Common Pleas. Trin. 
2~ Car. 2. upon a'ijiciaI at "5:lt ~·bcrr, Mod. Rer. 21;-. ~bat 
i1 'flremmt up Elegit, fbourn be bnrrziJ up jfine att1.1 J~On,claim, 
fmn tIJat if un Jinquifttion upon rm l-.kgit DC fotmn, tbc l?attp 
b£fo~e (!Cuttp baue toe lpoffcffwtl tn talU, at;:; n .rf;i,~ l:ftfJ 
Jaon,cInim flJnn bnt ui~ nigfJt~ fo~ bcfo?c Jr;~!;t! <Entrp ~£ 
map balie Ejcctionc firma: O! '([tCrpa~; ann tf;c C:afe Df a 
Statute Staple i~ tbe ClUllC murre tOnr f~ n Liberate rreCtttcil, 
fo~ tten tu£ QConufec f)8ttJ a nrrTJt at" <entrp, o~ r;f Int1tGmrr 
bt~ affion befo~e an nannl <!E:1ttrv, nnn fo fbnH Lc h~r:\~0 ~itJ· 
§itte uno Ja(llt~cIntm a~ wen [H.t'3: cnant up EIc?--ir. S n:.1 n~ 
Edward tubo bon tbr 3lnHtcfi!3 Ul]On toe tWo fil'~ St;l;'_'Les 
nf Knight an'O Gerrard, ftH1i1 tls t~tt jJ b!, ttHf-i jfiti[ m~"i ?:Jn~ 
cI.aim fo~ fibc ~Car~L '~(lI t:r fc~m;: ffnf tnrren tnf 3'IHi"f':'cff 
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of Etways ann Burroughs upon tbdr ~tntute, ltloicb tua!> toe 
totrD unb laff .. 

And as to this Point the Cafe is thus: 
Thomas Lewis feiietl tn jfee, ackno1tllege5 a ~tatute to 

Knight, ann afterwarna acknolt1legea anotber to Gerrard, ann 
aftet1UartJ$l anotber to Elwaycs ann Burroughs; Elwayes ann 
Burroughs cxtenn to£il: ~tatute firft, tben Knight c.rtenns; 
tten Gerrard cxt£nna. Edward Lewis purcbafca tbe ]tttcreff~ 
upon Knight's ann Gerrard's §ltatuteg. Thomas Lewis Iebie£i a 
jfitte beillg in aattal 19aifeffion, ann fibe ~eatg Jelon,clatul 
bp anp of toe c.!tottt1fee~,&c . .mow tbi~ Jaon;claim 1l1tll bat aU ; 
fo~ tbo' Edward Lewis ban tue p~ecenent ~tatutea, an'tl tbe 
]ntereft of Elwayes ann Burroughs 1l1a~ but a lReberfton, cx" 
peaant upon tue Determination of tbafe two p!ecenent ]n~ 
tercffg, pet tbcfe p~ccenellt ]ntereffa beinlJ but ClCbattels, 
ann in nature of ]nter~fff) fo~ ~eilt's, ann not jfteeboln~, tbo' 
Elwayes ann Burroughs ban no general rtgut of QEntrp at tbe 
time of tue jfine lebieU, pet tbe!? migbt babe mane unllfn" 
trp, o~ Q!:Iaim fo~ tbi~ particular purpore, to aboin tbe bar 
upon tue jft11e aa lOeH a~ be wbo ban tbe p!ecenent ]nter" 
cff~, ann tl)all tIJerefo~e be barten bp tbt~ jfine ann Jelon" 
clatm t gnn tbi£' ig tbe fame witb Margaret Podger'£( 'lCafe, 
9 Rep. 1°9. 31f !'eifee fo~ igeat~ be ouffen, ann be in Reber~ 
fion nitrci~en, ann tbefDiifeifo? Iebf£~ a Jrine tnitb ~~ocla~ 
mations;, anti fibe igeara pafa, a~ well tbe !'etro~ a~ tue Lef. 
fce 155 batten bp toe Jaon:claim, anll tbe ILeifo? llJall not bane 
fibe igeara aftet tbe ~erm fo~ peara expiren, fo~ be ban a 
tigbt to QEnter, ann make uta <Zrlatm, notwftbftanning tbe 
!'eafe fo~ igeata p!ecellent ; but it gan been nturr1l1ife, if tbe 
<!Effate p~ecenent ban been fo~ lLift. ~o in toi~ <ll:afe, Elwayes 
ann Burroughs, woo bnn toe e.rtennen ]nterefta in RebeHan 
t.rpeCfant UPOlt tue Uno p~eCeneltt Extents, toofe being but 
<!I:batteI~, mi!Jbt hlitbin tue rearon of tbat <!Cafe bane elt~ 
tten, ann mane toefr r.zJ:latm, ann tbetefo!e 1l)all be batren 
fo~ not nOil1!J fo. ]tt Plowd. Com. 374. Stowell ann Zouch, 
'tia fain, ]f 'C!Cenaut fo? ~eats;, o~ ~ettant bp Statute Mer
chant. o~ Elegit be ouffen, ann aftetwatna n jfine i~ Icui£u 
lllitb }1!)~oclamations;; tuat a~ 1l1ell tbe ~enant fo~ igear~, 
o~ bp Statute Merchant o~ Elegit, u~ be in lReberfton map <!En~ 
ter UpOlt tbe fDi(fei(fo~, ag 1tlell ag tbe particular ~enallt, 
1tlbicb mutt be intrunei) of an <!Entrp onlp to make a Q!:Iafm 
ann lRebeit tbe <!Effate, ann not .of an llfntr!' to take t~.e 
JF>~ofit~, fo~ tbnt cunnot be none b!, bim in tbe' lReberflon, 
Wblle tue particular J:nttreff~ continue! @)o tbat tbcrebp it 
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netb appear, tbat '([cnant fo~ ~ear~ a~ to tbi~ purpore is 
tbe fame, ann tbat be mbo flatb an intereff tn lReberfion 
expectant, eitber upon a €enanc!, fo~ lPear~ (I~ bp etatute, 

A Fine and ougot to make bbJ <!Claim lnttbin flue lPear~ after tbe .fine, 
Non-claim ann fiJaU not bane fiue ~ear£1 after tbe JL.eafe fo~ ~earf1, ~ 
bar a Ihver- extruDen ]ttterell lletermtnen; ann if a 1Keberfton in .fee 
fum. fiJaIl be batren after flue ~ear~ mon·claim, a fortiori an et:: 

tennell 3intereff in lRellerfion, tnbttb t~ but a <Zrbattel, ann 
.of ler~ confitJeratt.on in toe }Lam 1l)aU be barretJ tbu~. 

2. '(!ruo' tuefe e,rtentJen ]l1t£rellf1 be not barreD bp tue .fine: 
of Thomas Lewis, ann flue JPear~ after, bp tbe Del1ife of tbe: 
31nberitance .of tue JLann~ in queffion, to Edward Lewis, Inbo 
at toat time ban tue e.rtentlen ]nterdfp in bim of Knighe's 
anti Gerrard)~ ~tatute~, tbefe 3!nurell~ are merJJeb ann ex= 
ttnguifiJen in tbe 3lnberitance, ann tben Elwaycs anb Bur
roughs are barren bp JElon:claim tn flbe ~ear£{ after tbat • .JJlottJ 
tgcre luere mergen, woetber Elwayes anll Burroughs jinterlls 
lUete a 1Rellerfion illtermentilte between ftc P1erellent Extent 
ann tue 31nberitance, .oJ un ]nterel1 de futuro onI!'. 1if'tltlere 
a lRelletfion, tben tbat lRelletfion wa~ nibel1elJ, ann turnell 
to a lRigbt bp tbe ,fine of Thomas Lewis, ann fo continuen 
to toe time of tbe neatb of efr John Lewis, tbere being no:: 
tbinlJ none .tbat appear!t to lRebeff it. WDen tbe JF'reeboIlI 
came to Edward Lewis, tben tbe Rigbt lUbitb Burroughs ban, 
cotlln not p~e1tent a ®erger of Edward Lewis'~ ]ntereff up~ 
lln tbe ttuo firt @>tatute~, upon toe Debtfe of toc §reeboItI 
to {Jim, f.o~ tbtn be bon tfJe immelltate .freeboIll, ann tbe 
3lnberftauce catue to bim bp tbat mtll. Burroughs lntereff in 
fumro being no c.!Effate intermetJiate, but tbe Extents upon 
tbefe tltJo fitff @>tatute~ muff of ncceffitp be mergen anb e.tS' 
tinguifiJen in tbe Jlnberitallce; fo tu,U ettbet tbe Extents Up: 
bn Knights ann Gerrards @ltatutt~ lUere barren bp tue Jrtn~ 
of Thomas Lewis ann flue ~rnn~ Jao1t=rlaim, o~ lUcre tnergen 
ann etting-uuitl)ell up tve Debtfe of tbe .freeborn to Edward 
Lewis, Ol fo~fetten attn netetmtn£tI up tbe .fine of Edward 
Lewis, mbtcb ifJ tue nett t30il1t~ 

3· Edward Lcwis'!t Jrine. 
Burroughs {Jan a rigOt.of ~ntt!' up uirttle of bi~ Extent at 

tbe tittte.of tbe jftne lebien, ann tuerefo!e be ougbt to babe 
mane bt~ QJ;nttp, o~ <ltlaiUl in flue ~earg after tbat .ftne; 
tots f~ mucb ffrongec tban Margaret Podger'~ <trafe, fo·~ tber~ 
tue Jrtne lUa~ not leuten bp tbe lLeifec fo! ~ear~, fo a~ to 
commit a Jro!fefturc, o! otber e,ttingufft.Jmcnt of tbe lLeafe 
fo~ ~ear!i, wbetebp no abfolute rtB'bt of <!Entr!, lt1a~ giben 
to toe lReberftonrr, but tl rtrrbt to cnter up tuap of QUaim til 
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U110itl tDe Jrine, ~et tgat 1tHlfJ rucb n~ tunt' be ban but fibe 
lfJtat~ after tve fine; but uere tfJ an abfolute rigDt of ~tt; 
tr!' accruen to Burroughs, not onI!, a rilJlJt of Qfntrp to maite 
big <;!clatm to reuen ut$ lntcretl, but a tt!Jut of <Entr!, ann 
talting toe p?oftt~, ann a rigut of affton agatna aup SWan 
toat interrupta otm; tue particular (!Effate ifJ n?otnnen, finn 
)til'l mOle tuan wbne ~eltant fo? Life o! ~eat~ lebiefJ a jf'ine; 
'ti~ a jfo~fciture, but Determinable bp tbc ~ntr!, of btm in 
~eberfioll, wbicu if ue tnatbefJ, be batb no tiIJbt of Qflltrv 
tin neatb of '([cnant fo? ;PeatfJ. ~. 

Jaotn in tuffJ Qrafe Burroughs couIn not bp waning bi~ <!Cn, 
tl:!, maite tuefe Extents to babe continuancefJ, betaufe tue" 
were aituallp neterminel1, ann Burroughs ban at toe tfm~ n-f 
tbe Jfine lenten all tue rigut of entring, O? b!ingfng alti.o!t~ 
tuat eber be cOllIn babe, fo tuat tbe acknowlengmcnt .of ra~ 
tifJfafftoll upon Gerrard'fJ @ltatutefJ fo? toe Extent being tJeterc 

luincn befo~e, couIn not again be neterminen. 
'C!r:ue rigut lnutcb Burroughs tail at tue tfme of tbe .)fine 

le11tel1, wa~ barreD up 11be ;Pearg JElon=clatm after tbe jf'ine, 
lnbicu tna~ a p~ereltt lRi!Jut of <!Entr!" bp teafon of tue Uno 
urn @ltatute~ being batten bp Thomas Lewis'~ jfine, o~ bp 
tue 9)3erger tn tDe telttcuafe of tue §reeboIn ann 3lnbetftance 
of Edward Lewis, o~ upon §o~feiture w~oulJbt b~ tbe §ine of 
Edward Lewis; tbf~ cannot be neutetl, fo! being a p!efent 
lL\fgbt'ti~ barren. 

]f 'ltenant fo~ Life lellp a §ine, attn be in lRebetfion notb 
not (!Enter, o~ make QrIaim in fiue jpearf,); be can ueuer (!l;nter 
fD~ toat .fro!feiture, but muff fiap ttli a new rigbt of <!Entr!' 
accruef.) to bim bp IDeatb of ~enant fo~ Life. anll fo t~ 
Plowd. Com. 573. aun I Cro. 20 I. §ine ann .flon=cIafm barr£) 
IDeUifee befo~e ~l1tr~, Dyer q 3. .flow tbe Defendant ban 
ltO otuet tigut tban Burroughs bimfelf ban wben Edward 
Lewis'$J .frtnc \Ua~ leuie'O. 

Bo new rigut (OUID accrue upon tue acltnowlengittettt of 
fati~faaton upon Gerrard'~ ~tatute, fo~ leautng Knight's ottt 
of tbe (lCafe, ann none but Gerrard's ann Burrough's, ann Ex
tents upon tbcm, anll tue ettennen 3lntereff upon Gernrd's, 
fo barren b!, tbe S(ine of Thomas Lewis, ann bp fiue !?rnC0j 
ann tue 10urcbnfe of tbe ]nberftancc, atttl jfine of Edward 
Lewis'fJ n-o nEW rilJbt of centt!, cottIn arife to Burroughs upon 
acknowle'OgilllJ ftlth,fafffon, becaufe tbat fira Extent wafJ affu~ 
allp neterminciJ, ann all toe ri!Jbt tunt Burroughs cOtlIn porfil1~ 
Ip babe wa~ accruen to bim! fiCotn f~ after a tb?eefoIll iDe~ 
termination of tbe ~tatutt befo~e! ~ui~ if.) itt tto f02t like 
toe ([afe of ttcllnnt fo! life lebping a .!fine) that f~ no De-

~ 2 t1:nlll~ 
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termination of bl~ ~ffate fo~ Life, 'ti!$ onlp a jfo~feiture 
tubfcb !!ibe~ a power of ~ntrp, but till <!ftttt!' fo~ tue §o~
feitute tbe .<!Effute fo~ Life i~ not netertninen ; but bere tbe 
Extent upon Gerrard's ~tiltute tua~ l11bollp ann inticel!' lIeter
minen befo~e rnti~faffion ilcknowlengel1. 

'(!Cbeu Kt1ight'~ @ltatute ann tue Extent upon tbat, {fannS) 
in tue Defcndant'~ 11mp; fo~ tuougb in trutb It be lletermineb 
ann barrell as') 31 babe fiJ£1Un, pet tue Defendant can take no 
anttantage of tbat p!io~ lletermination, becaufe of tue jfine 
Df Edward Lewis, an11 flue ~ear~ Jaon,tlaim, fo tuat as to 
tue Defendant, 'tt~ aU one as tuo' tue Extent upon Knjght'~ 
~tatute were affuallp in being; fo? tuat Extent ma£) as mutb 
lletetminen at tue time woen Edward 1£11ien tbe jfine, ann 
tberefo~e Burroughs ougut to baue lna'Oe bi~ Qtlaim witbin 
fiue Feat£) upon tuat: ann if euet after be tlJall babe an!' 
fueb Bigbt, be cannot p~etclln to it tin Knight'~ ~tatute be 
fnti~ficn 1.11' pctCfptiolt of l~~ofit~, D~ otbertnife receibe fome 
nelD nctenninatiolt; nnll tucn be cannot babe a rigbt of celt,. 
trp !icitbcr, but onlp a Scire fae', fo~ 1.111 Extent upon a ~ta,. 
tute fijaU not be alloitu:n bp ~ntr!, but bp Scire fae', beeaufe 
a ~ellnnt bp @>tatute is to boln, not onlp tUI biS IDebt ann 
~offfS be fati~fien 1nbfcb i~ certain, but till be be ratt~fien 
bi~ t£flfonable Damage5 ann QCIJatge~ befitle!t, wbieb be
ing uncertain muff be retlucetl to a certaintp bp lutlgment of 
tui~ Qtourt. 

~uppofe tbere ban ueuet been anp Extent upon Gerrard's 
@>tatute, ban tue Defendant's Qfntt!, been lawful, D~ can be 
babe anp Rigbt bp b1rtue (if Borroughs Extent, tin fome nem 
lretermination Df Knights Extent bp fati~faffiott, o~ otuetlnife 
ftnce tbe jf'ine of Edward Lewis? [[tbatfoeber Determination 
tbere lna~ of Knight's Extent, 31t 1tla~ eitter befo!£ tue Jrine 
.of Edward Lewis, O! hnmc'Ofatel!, tn~OUl!bt bp tbnt .fine, anll 
tberefo~e 1nbateuer tilJut of t.!fttttJ? i~ ill Burroughs, It Otl!Jut 
to babe been purfuen \nitoin fiue to£ar~ after tuat .fine; nom 
tbe ncfmol11Ienging of fatt~faffton upon Gerrard'~ ~tattlte can 
gibe Burroughs no better lRtggr, tban \nouln babe been if 
uere ueber ban been anp Extent upon toat ~tntute. m-pon tue 
\nbole matter, 

'Qrbe Extent upon Burrough'~ ~tatute 111a~ barren b!, tue 
jfine of Thomas Lewis, attn nue ~ear~ Jaott,cIailll, O! barren 
bp tbe jfine of Edward Lewis, ann mon,clatm after tbnt jfin£; 
fo~ woen Thomas Lewis'~ jfine \t1a~ Jeuien, Burroughs ban, tbo' 
not a general rtgbt of Q!;ntrp, pet be ban a particular riJJbt of 
(!flltr!' b!, wap of ([Iaim to uuoin tge '16ar; «un wben Edward 
LewisJ~ jftne bla~ Itbfetl~ Burroughs ban an abfolute rigbt of 

.8ntrp 
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4tenttp upon bi~ Extent; tbe two firff Extents being befo~e 
tbat time batteD, titber bp toe fl11e of Thomas Lewis, ann 
Jaon:cIatm, o~ bp toe q3errrer upon tue [[lill of efr John 
Lewis, o~ up toe .fo~feiture ann <!fxtinrruiffJment l11~ougbt bp 
Edward Lewis)~ .fine, ann tberefo~e be ougbt to babe mane 
biS (ltlaim in nbc ~eat~, o~ i~ batten, o~ at leaR till fome 
Item lRhJbt comes tnbicb i~ not pet! jfO~ tue acknotnlengtng 
fat i!3 faff ton nn Gerrard'~ ~tatute ean gibe ltO netn Rtgbt, 
becaufe tue Extent upon Gerrard'~ ~tatute mag a~ lutteb Dc" 
tetminen b£fo~e fati~faffiou aclmotnle1Jrren a~ after. ann be: 
fine~, Knight'~ 0tutute ffann~ in tue tuap ; fo~ as,1 to tbent 
tue Defendant Knight'Sj @)tatute f~ ffill in beillg, tno) In truto. 
it be netetminen; ann tue Defendant tan now take no annan, 
tage of it, becaufe be, o~ Burroughs unner lnbom be ([laims, 
fufferen a § ine ann Jaon·cIailll to incur after biSS rilJbt of 
~ntt!, upon tbat Determination. 16ut a~ to tut JLetro~~ of 
tbe Plaintifi: tbat Extent t~ l1etermtnel1, becattfe tne <tlaitri 
«nnet tbe jfine ann tbe otber € 01lUepallCe~, bp inbico it tna~ 
e.tttnguifiJtn; but bo1lltber, too' tbe Extent upon Knight'S; 
etatute be l1ettrminen, a~ well tll relation to USS a~ to tbe 
Defendant; pet tue Plaintiff muff babe 3lungmertt, fo~ tbat 
tue <I1etl1fff finn~ p~io~it!' of }.9otrefuon in tbe JLetro~~ of tbe 
Plaintiff, ann tberefo~e tbtp muff babe a goon 'Qt:ttle agninff 
tbe Defendant unlefss be batb it better. 
~t. Bony then e cont', ~be jfine lebietl bp Thomas Lewis 

can ueber be a bar to u~, till tbe 31ntereff of Gerrard'fJ ~ta= 
tute lUere t1ctermfnen; tbe ~tatute of jfine~, 4 H. 7. cap. 12.. 
11$ e.tp~ef~, fabing tbefr lRfgbt to tbem 1t1bicb (ltlaim tnituin 
fibt ~ears,1 ; we ban no tigbt of <!fntrp till tbe firtl 31ntereff 
1ua~ neterminen, fo~ if Burroughs ban entrtn, {Je ban been a 
f!trefpatrer, lnbtcl) i~ tue beff 111ap of JUl1ging tuat tbete couin 
not be an ~l1tr!,~ Jl)e citen Dyer 3· 3 Rep. 79· 3 Cro.254° 
1.2.0 Moor. 7 1. 9 Rep. 160. tbe Doubt of a jftne lebtelJ bp ~e~ 
nant fo! l?ear~, toe fame 1:loubt lna~ refolueD, Trin. 2.3 Car.2., 
Rot. 15 [1, Pafch. 3 Car. 2. Baker 'Verfus Hodfden, tbe J!ntertff 
tuafJ not netttminell. Vide Noy 23. tbete muff be fine t0earfS. 
after tbe Detetmination of ti)e fita p~eceening 3!ntcreff. 'e!f)e 
31ntetdf of Gerrard's,1 ~tatute nin netermtn b!, acknowlfrs:Hg 
fati~fafffoll, ann not befo~e; tue J!ntereil of 'Qr:enant bp ~ta& 
tute l10tb not netermin bp perception of w>!ofit~ till fatt~fa" 
aton acknotnlege1:l. Ji)e etten Bro. Tit. Stat. 16. I ero. 214-

Jones 1.38. I Inft. 298. F\llwood'~ Qtafr, 1 Rep, 66, Vide Lcs 
Authorities. 
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lLo~l1 ~bief<Jlutltce Pollexfen. <!tan pOU PJOlle tunt toefe In ... 
tereff~ are 1Rc1Jerficn~, o~ tbat tbcP can takc atlbiUttagc of 
a jfo~feittlre, O! arc tucl' like a future lntereft fo~ ~eatS f 
<l!an pou P!ol1e tbat tbe llttere{f~ of ~tatuteg were eller ta1 

ken aa ~tlatca in iRc1Jcrfion o~ 1Rema1l1l1er r '([ben fuppofing 
tl)em lRcl1erfiona, if tbc!' are lRe1Jerfion~ fo! ~earf1, tbcu 
tbcP map be mergel1, ann if pou take tuem fo~ Rematnbtt~ 
fo! ~eara, tocu tue coming of tbcm one wttb anotber tuto one 
$an'~ banl1~, tl)etc t~ no S!3ergcr in tbig <Zrafe, fo! tucn it 
t~ ltO mo~e tbill1 a '([crnt fo~ ten ~eur~, attn a future «etm 
fo~ t1llentp JPcar~, to commence after tbe fir1l Determines: 
~uppofing tbem a15 fe1J£tallRe1Jcrfton~, tbcn Edward Lewis is 
~.enant fo! ~ear~, iRe1Jerfion to anotl)er fo~ !?ears; muff 
not tbe lRe1Jerfioner <!Enter in fiue ~ear~ after a jfine lelliett> 
.3if Gerrard'~ 31ntere1l be barren, wbat can tbe ~ntrp of fattC= 
faffion no after r 9nn certatnlp t~t~ jfine nil1 bar bifi 3lnter£ff. 
~uppofe Gerrard ball furrcnllcrcll, WOllIn not tuat babe llc1 
terminel1 bi~ ]ntcrcff r ~ttppore ILeiTee fo~ Hfe,lRcmafnber in 
jfee! lLeiTee fo~ JLifc t~ iJiffei~en, ann a jfine, ann fille !.@ears 
paf~, tbe JLetree tfS barren,;nnil tbe }Remainl1er batb fitle !.9€ars 
aft cr tbe JLetree fo~ ILife bi~ Deatb. Qtan tue l\emainner babe 
fitle i@ear~ if tue JL,etree fo~ JLlfe ~urrenberf$, o! can be @)ur= 
tenner after ~t~ ~tlate t~ barren f 31f tbefe Extents are not 
lRelletfion~ but like future llnteretl~, tben lUben toe!' come to# 
getber In one ~alt, tuat n!otun~ botb tbe 'QC:erm~, fo~ tbere 
t;; notbing to keep tucm afunner. Knight'~ tbe lira @>tatutt 
i£i certainlp barren: ~bi~ lUas fpOke upon b!ealting tbt 
(.!tafe. Sed Adjornae. 

A ylitf verfus Scrimilieire. 
This Term a lofe Roll, Baker Attorney in it. 

D Ebt on a Bond. Defendant pleal1f1 a lLrttcr of )Licenc! 
to go ab~oall fo? feben l?eat~ lUitbout mOIcfiatron, art)) 

<[n1Jenant not to ~ue lJim, anll If be 111n tbat be tlJoulil be 
bifcbargen ann releafell of tbe Debt. Demurrer. LIttrell 1m 
Tremaine, tbat tbi~ i~ a goon }\!)Iea, fo~ a 1L)0no tna)) be 
llefeaiancen, acco~nfll!J to Hedges ann Smith'~ <Zrafe ~ J 
Cr.o. 62. 3. ann tbe Q.tafe of Mackbeth ann Cobb, mbere 
tbl~ 1Uo~ beln gool1 t i)n tIJe otbn fine it wa~ urgeiJ tbnt 
It onlp 1Ua~ a ([obenaut, anll tue 1no~n~ 1hall be a Releafc, 
amount to no mo~e, ann fo i~ 2.1 Hen. 7. 2.4· Qtbief"Jiufftce 
Holt, ~b~~ f~ no IDefea~nttce! 31f it be. a C[obcnnnt perpetu~ 
aI, tbat l~ an abfolute 1l\cleafr; but If it be a Q!obenaltt 

not 
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not to eue mftbln a particulat time; tbat t~ no )Refeafe, A Covenant 
attll POu mun take tnt ttmtllp UpOll POUt CZCollenant; anll fo never to (ue 
ts Roll. Abridg.Tir. Extinguifllment, 839' .1 ero. 352.. anti lung", a Releafe. 
ment 1Da}1 ~tllen per toram Curiam pro ~er>. 

Orbell ve1us Ward. 
Hill. 1 & 4 lac. 2. Rot. 10! So 

A Ppeal of Murther. Defendant come}1 in in propr' per- A- ~cjj • 

fon' fua & per A. B. Attorn' fuum dicit quod, tbrre pt;~dg a~; 
i~ no fucb W>ariffJ a~ @>t. Margarets, &c. ann fo pfean~ a A[[omty. 
mifnofmet of tbe )1!)arifIJ tn Abatement. Appellant Demurrs, 
!t 1tta~ arguen tbat tbe If)lea tua~ naugbt, bccaufe bl' 
9tto~ne!" anll becaufe be ban not pleallell oller. ~~ 
to t~e laft toe <!Court belll it tuell, becaufe 'ti~ gOOll eitbet An appe]L~:i I 
111a!.'; tbt Appellee batb p~ibiIerre of pfeaning ober, if be may plead 
pleafe~ at tbe fame time, ann De ma!' not; toe J.1!)!efinent~ over or no~. 
are botb tua!,~+ Vide 3 Cro.694· 2 Inft. 3 13. Coke~s Ent. ,6. 
Bro. Tit. Appeal 44. 27 AiT. 3· g~ to tbe otbet ;)ttua~ belO bp 
tf)e<toutt, '(!Cbat 'ttna~ a IDifcontinuance, tbete being no 
~Iea at all, fo~ a ~fea b!.' attoanep ougbt not to be tecetllell, 
ilnll fo tbe @>uit t~ ntfcontinuell; (q eIfe per Attorn:'> fuum it) 
@>Urplufage, anll tuen ~ti£t tueU enougb, anll fo it gooll1tlIen, 
ann tbi~ quacunque via data, 'tt~ againn tbe Plaintiff, anll 
3!ung~ent tuas accoroinglp gillen J> Defend' per toram cue. 
Vide Hesket 7Jerjus Lee) 2 Saund. 95. per Attornat' void. 

Simp[on ver/us Merrille. 
Intr. Mich. Vit. 370. 

T RefPafs fo~ taking ®oollS, &c. Defendant 1uatfie~ 11!' a TrefpaO,. 
3lungment in an l1>unn~en QJ:OUtt, ann lt1>!otef~ tbetel: 

upon. ~be Plaintiff Demutr~. ~r. Northey pro~er. took 
lJtller~ ~,tteption~ to tue l\t>lea, tbat tuel' ougfJt to «Jetu fo~ 
lubat putpofe tbe QJ:ourt tua~ bolnen, nnll 'tf!1 not enougb to 
fa!, a CZCourt bolnen! ~be!, fap, tbt JFllaint 1ua~ Iel.licn iU> 
tO~lItng to tbe <[u{fom of tbe J!Junll~en, atttl no not fa!.' fecun~ 
dum Confuetud' Cur' prxd'. '€bep fa!, tuere tua~ a ~lafnt les 

bien in 'flt:terpaf~ fuper Cafum, & taliter fuit J>Cefs', tbat 'tllla~ 
ronfinetcn, tbe ~laintitf fiJouIlI pa!, Qroft!> fo~ bi!> IDefault; 
unde ConviClus eft; tbi~ t~ til, fo! tn \tafe of an 3lnferfOl 
(!COUtt tUe!.' ougut not to pleall it fO, fo~ tuat eacb part of 
la~oter~ f~ ~~abetrable. ~be!, fa~ not, tbat tbe Wl~ocer5 ttJa~ 

amar.nrt' 
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2uHlttJen per Cur. ~be @)uito~~ are fet out to be tue ]un!!e~, 
ann tye £3~ocer~ fa unner tue €i>eal of tbe ete1l1arlJ, & non 
confiar, tbat b~ ban an!, tbmg to no lUitb tte ([ourt. ~ben 
a~ to tye l~!occra tue!' cannot babe a Levari facias, toett )JD!O. 
ccf~ t9 IDtftrefa infinite tin rati~faaion, tbe!' tabe no furb 
Writ! ann fo t~ 22 Ailiz. 7 2 • Noy 17· 

Thompfon, '([be lLaw will take notice to woat purpore an 
J1Jtlnn~en Court fa kept. gg to tbe taliter Procefs' 31 know 
no ]Rearon fo~ a nifference between tue mone of pleaning 
In an lnferto~ QCourt ann bere; anctentl!, all llla~ fet 
fo!tl), now it ncen not; if 'ti~ fain acco!ntng to <[uffom, 
1'ou'l intenn it goon! ani) a1> to tue W>!ocef1> 'ti~ fain to be 
ncco!nfng to QCuftom, ann tuat 11)all be {ntenllell . goon Ull:: 
Ief£' tbe contro!' nppe'lr. QCbicf~ ]ufffce Holt. at <[ ommon 
lLa1U no Levari can be ; but tbe ~xre i~ 1nuetoct it rna!, be 
b!, <[uffom, ann nO\tl tbe p~afffce generaU!' ta fo. a~ to tut. 
ntber pOint, .31n a <[afe in mp lLo!n Hale)s time, 'twa~ belli 
to be !Joon, tbo' onI!, fain taliter fuit dlcefs', but bere it notb not 
appear wbetbet tue Jaon·fuit 1nn~ befo~e o~ ofter appearance; 
if befo~e, ltO QJ:off~; but pet if otber1lltfe, po~ map babe a 
mrit of jf'alfe ]ungment. ]11 tbi~ bctp point of taliter Pro
ce(s' ] t11a~ ol1errulen in·~fr Francis Pemberton's time, ann 
.(1 ~ear finte in.tUe Common Pleas. 'fll:bell Northey urgrD fur: 
tbec, tbep fap ul?de ConviCtus eft, wbtcb cannot be 011 a Jaon~ 
(uit. Adjornat'. Vide infra. 

Dominus Rex verfus Lewellin. 

Ci'ltUffftOlt fo~ a ~un cOlltrar!'to 33 Hen.8. 'Orbe QConllffff" 
011 luaa fo~ bauIllg a ~un in bt£i Il)oufe! (t~e ~tattlte fa, 

<BIe to keep in bitt o~ I)ec Jl)oufe, anti ptrbap~ it mtrrbt be 
lent bim, tue tno~n~ of tbe ~tatute ougbt to be purf«elJ. 
([onbiffhltt qtlatlJt~ 

Jordan vnjuJ Powell. 
Entr. Pafch. UIt. Rot. 595. 

c~r~ for CAfe fo! 1nbouc, ann mO!k a£i an atto~nep in ~uit1>, ann 
\\ ork and fO! ~onep fain out,&c. nnn nit infimul ComputafTet, &c. 
Lab(lUr as Defendant ~Ieana tbe ~tatute of nttltg~ James I aun t~at 
an (1. ttorney "'1% til ~ b b - . y 
and injimul no)J.) o~ ~I;.ote an cen neltlleren unncr llJonl1. Plaintiff 
ComputaJJet, IDcmutt~,. attn. «egen, tbat in ~pectal 9:ffioll of tue (!tare 
Plrano:-.Jole fueb l~lea wa~ tIl ; attll fo tl:10f$ Evcling verfitj Lavermore, AI
delivered. len ". 
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len 4. <llnIer~ Debt O! Indebitatus crl?!lc~f.IH! were b~CltJJbt:) 
but an inftmul ComputafTet t~ out of tIJc g trrtutr~ anti tfi~ 
ann tbetefo~e HI a~ to tue 1l1bolc. Jud. JJ Oiler, 

• 
Unfton h:J/u'>' ~ldne r . 

Emr. Pafch. 10 Jac. 2. Rot. 1010. 

A Sfumpfit. ~!iuilege of attamc!' of Common Pleas plean
en after Jimparlance, IDemuccec. l13Ie~l itl. Ju(hc' pro 

Quer'. 

Dominus Rex t'CJjus Abraham & at. 

I.mfo~mattOll tn tue gtto~ne!, l.l15eneral'~ Jaame verfus tbe De
fendant fo~ a lRtot. Demurrer, bemufe tue 3!ttfo~mation t~ 

not gOO)), anil tucre cugbt to be 3!ntiiitment o? W>?efentment. 
Winnington. SlDn t be clamour of fottle of tbe Houfe of Corn mons 

at ]nfo~matton~,&c. figuen tue Demurrer, ann arguen tuu~ ~ 
mo man is) bounn to anfwcr an!, <!Criminal <!Cbarge, unler~ 
upon ~~erentment o? 3lnntffment! IPe"citen Glanville, cap. I. 

Fleta lib.2.. cap. 52. fo1. II 2, 113. Magna Charta, no ~an tn 
be taken but per legale J udic' Par' fuor', 2, Inftit·46. 5 Edw. 3. 
cap. 9· 2.5 Edw. 3· cap. 4· 43 Edw. 3· cap. 3· &c. ann a great 
lIeal 1l1o~e tubicb be particUlatt~en ann anftueren tn m!, UrI' 
Irument In toe Qtafe fo? toe min!!, Vide infra. 

Hubert ve1us Fitzgerard. 
Intr. Hill. 3 &4. Jac. 2. Rot·4 I 4. 

ERror. @lpecinl <!frto! nffigl1£ll, tbat John Styles tunf$ te~ 
ttttnen n ]tttOh ann Paul @)wo!n, & in nullo eft erratum 

pleanen, tbat notb not anmft tbe §aff, becaufe tue Certio
rari tua~ p~a!,en ann ltD lReturn ! €ben anotber <lfrro? tung, 
~jeffmeltt fo! tbe ~o\t1lt ann lLann~ of Kildarley containing 
I 90 .acte~; if it be ltot too uncertatn, ann otl!Jbt to contain 
mo~e particular qttantttte~ t 31f an <!fjeffment \nUl 1fe of a 
villa Terr~. 

AlleI\ 

4-9 



iO Trin. I W. & M. 

Allen & Ux' lJerfus Grey. 
Hoc Termino, loofe RolI,Whiteball Art'" 

D \!fbt. Defendant plea))!) ne unques aeeouple en loyal Ma
Ne unques trimony. Plaintiff Demurr~. JPeln an til ~Iea, becaufe 
icco~~e e~ tuat put~ it upoll'm:tial bp <'tetttficate, wbtcb a'Omit~ a ~ar:r 
o~~ie arn- tiage, but not fecundum leges Ecclefix; be llJouln babe pleabetJ 

-m. 110 ~atttagt in faff, attn tbnt tuoul'O babe been trien per Pais~ 
Judie' ,p Qller. 

Releafe 
pleaded to 
a Writ of 
Error. 

J ackfon verfits 1\;liles. 
Hoc Termillo,loofe Roll, Clarke Att'. 

CAfe fur' AfTumpfit. 3[n ronfineratfon tbe Plaintiff ltJoulb 
no,& e. tbe Defendant p~omifen be wOllin pa!'. Plaintiff a: 

ber~ tbat be bin no, ann fi)CWS1 no place wbtte. Demurrer, 
ann Narr' beln ill, beeaufe a <'tonfitJeration (!f.tecuto~!, ifS 
i[ral.1trrable, anb confequentl!' tbt place neebful, &e. Judie~ 
pro Defend'. 

Kirle 11erfU5 Clifton. 
Intr. Mich. Uit. Rot. 2 I. 

WlRit of <!frro! btougbt, QErro! affignen, )Releafe pfean~ 
en; toe Plaintiff ollgUt not to babe JrutJgment af" 

firmen, breanfe tbete appearS1 to be (!frto~, tbo' it ougbt 
tbetefo~e to be as; a 15ar to tbe Plaintiff, pet it ougbt to 
be a nil Capiat per bre'. Q If an!, QtoffS1 tben pro De£ on 
(lfrro~. 

Dominus Rex )Jerfus 1vleeres & at. 
One r::tkcs a 
Lodging:.. 
room by the lJEllltftment at tbe <?Id-Bailey, II) May Iaff, agatnff Mary 
Wlck fur- Meeres ann SufanVlcars, fo~ tbe ftealtttg a Bugg ann otyet 
nilhed. and ®OOtJS1 of Robert Geery: <I1POll,mOt guiltp pleatJctJ, a @lprctal 
has,the Key [lertJiit,C!!:bat Sufan Vicars anti bet tpuS1bantJ latelp 'Oeceafen trok 
~:llV(fe~ to a longing )Room in tbc Il)oufe of Richard Geery, furnifiJcn wttb 
I'~~: a~na tOe ®OO'O9 ~l1cntfotten in t~c 3lnnHtment from mcelt to [[leek, 
with lh!at two ~blUtng~ per [[teck ; tbat tbe mel' of tue Doo~ wa!l 
Goods, not l1rHufren to tpc fnil'! Sufan~ hlbfcb 11)c kept; ~bat Sufan pain 
ftlony- one 



nne mcek~ papment fo? to c Eoom ann }Longing', ann 
conttnuelJ tbncm about fout [Ueek!3! '(!Lbat tue fattl Sufan 
unn Mary on tue r.H1P in tue ]ntltament, t1tttJ b£fo~e tue e,tpi~ 
rution of tue fourt!) CUeeh tO~ik mltl cnrrien awap tbe <Wron£1. 
Erfi, &c. Lo~n Qi::b:cf::luftice Holt {tnt tbifj <!tafe to me attn 
q3r.Northey to atrruef(l~ tve i}J~ironet, nni.H1C(O~nfl1g-Ipat Scr
jeanrs Inn] nttZl1iJfiJ, nnn flt~Uel1 to tfJfg effect, ~bat tbt!) i~ 
no Jrelonp. ann uen: m:e tWo tbtnrr~ conHncciibie; [[tUtU ilt~ 
teteft :Nleeres brIll in tuofe ®oon~; tben tufJat tue lLa~D mnkelJ 
a §eIonp, nnn fo to applp botu. f?ctc i~ n gOOi) lLeafe from 
We£lt to meek, at tue Will of botu )pnrtlCf); tue teftJg-cr 
uato a JF)otTeffo~!, lRig-bt arrainfi aU ~tran!Jer!3, nap, ugatnil 
tue lLan'Olo~n utmfclf; if be come~ ann take£i tue ®oon£i out 
of tue noom an affton of ~c£fpaf5 will lie; tue me}? of tue 
i~oom 19 gillen, UJuicu i£i mo!e tban a bare ufe fuco a9 n 
@ueff batb, tbi£i i~ an intereft not netermfnable but at a 
aleelt~ eun; iJere i~ an l1)ire rri1J fo! ft, ann too'tue )Rent 
noto not in tue (.[;pe of tue llu\u i[uc out of ®oon~, pet 'ti~ 
refetben in refpee: anil ronflncrntion of tbem, ann tue mo~e 
t~ pain fo~ tbem tban otbertutfe wouln be, acco~nil1g to 
Dubytoft ann Courteen's <!tafe, 2 Cro. 453. an ~11iaion of 
t([.ptbe~ make~ all nppo~tiollment of tue 3Rent ; tubere a 16arn 
ilntl ~ptbe~ are )Let tog-etber, too' tue )Rent be ftfuing- out 
.of toe 1l3arn onlp in point of remenp, pet 'rtf;) iffuing out of 
botb, f.1rptI)Cf;) a~ wen a~ 13atn in point of tenner; tue neatb of 
toe i)W:H.1l1HlJ i~ no lletcrmination of tue (lffta!e at [[lill, 
acco!,otnIJ to Hcni1:ead'~ '-!tafe, 5 Rep. 10. 

itben 'ttf;) cOllftncrable, tbot in cafe of 15atfmeltt of ®ron~ 
to kecp, tuo' tbe ')BaHo! {Jato an ]utereff, pet tue ')Bailee 
uatb one too, ann fueb a p~opertp a~ to matntain a Heple= 
11in, annro t~21 Hen. 7. 15. P1.23. 

'JBefinC!3, if no 1ntereft puff;), bere'f;) a JF>offcffiol1 bp toe tu> 
li11ttp of tbe IDtll1cr, ann tuat if;) e,tp~efip founn, ann a fe c 

patnte ~otfcfflon bp ti~ conrent, tuuicb will mueD ntfeff tuc 
Qrafe tuOen we come to confiner tubat jfclonp i~ bp OUt 
)Law. 

2. mbat mf!l{c~ it §clonp concerning- QIiOOtlf;). g(CO~nfil2: to 
tbe ~ittout of luftfce, Cap. I. Sect. 10. lLarcenp i~ nc[crtuen 
to be tbe taking of allp U1ollenble~, treacherouiment ngninft tbe 
will of toe IDtuncr, bp an unilltnful gaining toe )F)otfetfion of 
tbem! ann tbcn be fnp~ a tnking i~ ltcccffatp to contratJfffifffolt 
to a nelillcrp, ann rrcachcroufinenr, (tubieb in tbe IDln ']3ool\~ 
1.na~ tbe fame rutty Felonice) bccaufe if toe €lopncl: t1in ap, 
p~ebent1 toe ~oonr> to be bt~ otun, attn tuM be 1l1irri)t tueH 
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take torm, in fucb ([nft be if) not guiltp of tfJff) <!l:rfmc, no! 
11lfjeu De npp~Cbelln£) tbllt it plea fen toe [)wner be ff)oufO bab~ 
tDem; but of tbtfJ (fnp~ be) tf)cre muff be an nPPUtent QJ;111" 
l1tnCttCe unn J.¢)~efutnptton t mOUl from DeltCe ] couln inf£r,~tbat 
in tl]ofe antient f!ime~, two tbing,a nln crcufe a '(to?ttou~ 
takilliJ of ®oon.a from tbc crudt fof llarccnp, viz. n (outea o~ 
c{uim of l~lOpettp, attn a tnkilllJ tn ptttfml11ce of rU(~ ([faim ; 
ilnll tbi!) fa alIol.Uen bl' tonftant erperience; O! a i)fHbctp, o~ 
confent of tbe £Owner tunt tbe Wattp llJouliJ babe tbem; notu 
in eitber of tbcfe Qtafe~ 'ttf) not a lLarcenp, tva' tte 13erfon 
batb not tbe true renllP~opert!' in tbe nrff Qtafe, but i.a mif: 
takcn; ann tbo' be lJotb exteen, o~ out=t!O, ann rro bepol1tl 
tbe gutbo~itl' of tIJe [)1nncr in tbe latter I,[afe. (to tHuf. 
trate tot.a, Glanvilllib.ro. cap.I3. Furtum r:on eft, ubi initium 
dctentionis habet per Dominum rei; if tuere lz furb a ronfent 
of tbe lIDu1ltcr, n~ argue£i bf~ 'ftrutl in me, an!! gtlle~ me a 
l!Dotfeffion againff aU ~tran!Jer~, tucre mp t~c~~fr:g tDat 
~ttlff, o~ abufi1tlJ tbnt tDotfetrion, tue' to t ~,: :c,;..")Umer£i utter 
bereft of un bi~ illtereff in tuofe \!i500D% n: wiU not be a 
.felonl', lUneD Ief~ Inbere 3[ balle a lPoifetfton up bi.a COll: 
rent, ann maintainable againff btmfelf, a.a tn tbiz Qtafe • .anll 
flcco~tJill!J to Glanvill, 3[f a ~an lenn me rem fuam ad ufum 
inde mihi percipiendum in fervitio meo, tue time being e.rptrcn 
] am botut'O to mate refittution; out if ] ufe it at anotDet 
plate, o! bepol1'O tue time ngreen all, ] am bomHl to make 
nment1.a, but a furto excufarur per hoc quod initium habet deteo
tionis per Dominum rei. Pulton de pace Regni, FoJ. 129. fa!,~, 
ttDat tbe intent of ~teaItn!J to make it ILarceup augDt to 
be nt tue time Ulbclt tbe JF1artp notD firff come to tbc IZlotfeffion 
1)f toc ®OOnf); tbo'De batb an euB intent aftetluarD.a to (Olt o 

bert tbem to bt~ own ufe, )ti~ not jfeIonl' in tim, fo! no §t
Ion!? t~ intennen to be none but witb l1tolettce, Vi & armis. 
lUbieb cannot be fuppofen in tbt£' QLafe, feeing' tue!> turre t1r~ 
HueteD to bint 01' tbe ®11lncr of tbrm, ann fo be came hUn 
fUllp to tbem t '([.befe are toe tno~n£) of tue '15t10k~ A bare 
PoiTeffion by the conient of the Owner} nay, of one - that is 
not Owner, even of a Wife, will make a taking not Felonious; 
for if fhe deliver her Husbands Goods to a Stranger, and h-2 
run,s away with them, Jtis not F clony. ~o t~ I, Ai1iz.6. s1£ 1 l

AnlZ.) 2.]f a jfo~effer cut~ ~t£f,a, ann leabe~ tbrm, anD an1.1-
tbcr time come~ nnn (arcfe~ tbem alnal', Jti.a a Qyxre if tt 
b~ jfelOl1!?; mucb le[5j 'ouubt it to be 1Ubere tbc rigut IDwner 
!Jlbe~ tue )1!)otfetriolt. Jilt 3 Hen.7- I 2. ~bc Qtafc of a GoldfI11ith 
lubo Dan certatn ~tuff In bt~ <ttlllon~ to lllO~k, ann imbeJtl~ tt: 
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~th~ no .feIDnp, becnufe be couIn not be faiiJ to take it Vi & At, 
mis, 1Ubcll 'ttua~ in bi~ 130ffetnon bp (Ollrent of tOe IDwller, 
nltO pet tbcre tlJe "m:ruft tnnp to n particutm: purpore, ann toe 
conUerfiolt migbt be rrctwllen n tlctermllllltioll of toe p~itJtt!' 
n~ well a~ ill out QI.:afe. 3:n 7 Hen. 6. 4,. ifj an e.tp~er~ cafe 
fo~ me; if a ~an neIfucrfj e,roiJrJ to keep, o~ Jenn~ ~OOl)~ to 
ullotbcr, IJe inap commit .frclonp of tlJcm bimfelf, be b~tb 
but jus propricraris, tlJe '1I3aplee vatb jus pofTefIiollis: @)o i£t 
Gouldsborough 186. a @lerUant o~ ]outnep~mnn implop'n to 
fell I1Dronn, an'O receiue~ ®oncp fo! bf~ ~i1fiec'fj ufe, (dIg a 
confiner able quantit!? ann tccciUeg 160 ,g;uinea~ fo~ bi~ ~uftcr, 
ann goe~ awap \tlitb 150 wbcn llifcbargen, ann Iaie~ tDc ten 
ill a P?ltlnte place in tbe <!Cbambet tnbere be Inp, tbat being 
ntfcbntgen bf~ ~affet'~ }pottfe ann ~Ctbic£, be after1UartJ£l in 
tbe Jl~tJJbt time b~eak~ open toe !.Ooufe ann ta1teg tbe ten 
®uimm9 fo bill; velil 110 ')Btu:glatp in a 0pecial d1ecniff, Eafier 
Scffions 1687. fo~ tbnt tbe taking tIJe ~onep UJa~ not Jfelonp, 
fo! tbo' bi~ ~affet'~ 9!3onep in rigut, pet bf£) itt lIDotfcffion, nnn 
tbe fitff o!iginol nit i~ no §elonp; ann tfbe ban lain it <I1nner= 
grounn in toe ®arnen, anti after111arn~ come ann took it a111a!" 
14:bi~ wouIn babe been no jfelonp, per Wright, Herbert, At
kins, Powell ann Holr,&c . .mo111 tunt 1na~ a ~o!tiou~ nt>otfcf" 
fion, our~ 111a~ IuwfttI; 111e couln maintain ~tefpaf~, O! gp:: 
peal fo! tucfe ®rolJ~, &c. jfelonp t£l n(co~ning to tbe o~t!Jiltal 
intent, but ttcn it muff te founD tbere wn~ fuel) an intent, 
ann in favorcm vitx notUill!J if) to be inteltnet'l, o~ p~efumen 
&lgainft tue Wattp: ~bete iS3 1l0ti]iltg fount! of an intention to 
take awa!? tue lli5oon~ tnbcn tne!? truk tue JLon!Jtttg~, a~ tuere 
11la~ in tbe cafe orfuing tbe lRepIebin,'twa~ ex animo; gnn fo t~ 
Foorer'~ ([are tcpo~ten ill Sid. 254. -m:be fo~m of j(nntfftncnt~ 
t~ (onuilcrable bere, it muff be Vi & armis, &c. F clonice cepit 
af) WeI! a~ abduxit, ann unlcf~ it be fo 'ti~ nau!Jbt, excepting 
in t!Je 21 Hcn.8.cap. 7·wbere tbe carrptn!J aIDap i~ tbe $eIOn!?, 
a~ tbe ®nrginaI JElote in tue liCW Dyer 5- i~, tbat tue ]n" 
Diffment in tunt Citfe tna~ onI!? F elonice abcarriavir, ann in no 
otber <!tafe t~ it gro'O fo: ~uppofe a ~an lLeafe JLnlltHuitb a 
~tock of €urrp, nnn toe Letfee fell tbcm, oiltt!l tDrm~ ,- c. 
tbat t~ no J;r!cnp, nun bere tne babe tue ]ntcrefi ann l':)of, 
femon betr) by tfJc 8tunn~ IJmn:\Utll at firff. 

(Dtj. '<tbe I) Ed\\'. 4.9- a Qrnnfcr babing ~oon~ in a 'BO,I; 
fent to Low.ion, cartic£) tbcm to Southwark, ann tuetc cut~ 
open tue 'l"',Je, tl1kr~ tlJe q30ncp ann tunfJ awa!?; beliJ ta be 
jfeIOl1!?, 1nbltf) pctbnp~ \rIae burn enougb. 31 anftner, in 
tbat llrrp Ql:nfe 'tip nJJtCCi), tbat if tDcp ban been tJeIibercn to 
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ltcep up 111ap of 13aHmcnt, it ban been oth.erwifc; but be .. 
fi'/)e~ in tUiU cafe tbe g:utbo~ft!' \.ail~ but fo? a partIcular place, 
tben tue cartptng to Sauthwark lltterminc'/) tbe P?ibit!', ann 
tben tue b?eakiu!J open tbe 'BOt, ann taking tue ~ml11t 
migbt be felo11!'; ann )tf~ tucre agree'O, tbat if n @lerbant 
batb ®ro'Ou to ~en, a? fo~ an!, otuer particular purpore, it 
waul'/) ltot be jfelonp, ann tbat Ina~ toe reafen of making 
tbe Stat. of 2.l Hen. ~. cap.:2:.I. fa? at tue <[ammon l.aw wbere 
tve ®ru'O~ continucn in tbe 9Watlet'£) aCtual JF)otretrton, it migbt 
be felo11P, otberwifc not, becaufe of tbe particular 'Qrruff ; 
'Jl3aHment to keep i~ no jfeiOllp, Dyer 5. }perc i£) a ([ontralt fo~ 
tue ®mb~, if tbat be b~oltell, no felonp becattfe a Qtontraft 
at firff + a~ to tbc 

IDbj. au to tue ')Butler, Qrrok o? ~etbant tbat batb tue 
bare cbarge of ®ron~, map commit felonp of tbem, 2.1 Hen. 
7· 14· 

] anfwer, ]f a 1l3ug of 9}3onep tun~ ncHucren to a @letbant 
fo~ to cacc!, to Y ark, o~ to btlp Il)o~fe:l 1Uitb,'ti~ no .felo11!" 'tiS; 
out of tue 9!3a(fer~ potfetTion ann in tbe ~Ctbant~, Starnf. 2.5'. 

ann toc reafon given fo? tbat of a ')Butler ann ([mit in Starn£ 
lib.1. cap. I,. lit. ILateenp, ann in ~ Infr. 108. t~, becaufc 
tuep babe not tue J1!'otTetfion but toe bate <!l:batge, tbep ate 
in onere, not in Poffeffione, proni Coni pifiorjs fap~ Coke; tbe!' 
cannot babe ~terpaf~ o~ appeal fo~ toem fap~ Stamford~ 
lUbicb we map babt. IDne toat bnto nn f)o~fe lcnt binT to 
lRilH~ on, o~ a meaber tbilt batb QJ:Iotu to rno~k, 110 .feIo: 
up, ann tbecefo~e cmbe;iIment in fame QI:afe~ mane .felon!'+ 
gnl) a~ to tuat of a~etbant,'ti~ tue 9}3aller'~ own J13otTetTion, 
ann tberefo~e be map maintain an affion fo~ tuem, aeco~ntttg 
to Latch .. [27. Poph. 178, 

IDb1. '(£Cbr 2. 7 Affiz. PI. ~ 8. tue cafe of a 6ucll longing in 
an ]1111 wbo took tue ®Ol'/)~,&c. ~oI. '<toe fame anfwer tliH; 
?ti~ tbe Inn-keeper's l,",otTetTtolt, attll tue i~art!' batu tlJc bare 
uf( of tbem, u~, nun tubtlc itt {)i~ Ji!)offetftol1 tuba i1) £IDU1ncr ; 
f)£te i~ un e.tp!ef~ QJ:ontraff fo? toe ®Oln~, a~ tuell n~ fo~ tbr 
lRrom; tbete'~ 110ne but onlp fa! toe ~cat ann ILo'/)g-ft1;} : Ourt; 
i£l mo~e tban a bate ufe, at leaff bete iu a lPotf~mDn) WbiCU 
£oUIll not be renlllcll a~ toat of a ®ueff nltg-br, a!in otbct~ 
ufe'/). £On tue tuoolc ] P?apell ]u'O!J1ltCltt pro Prifonariis. ~r. 
Northy at~ue'o tnitb me to tue fame (ffeEt, inuffinIT ebieB!' 
upon tue ritff potrctTton bp tbe ®ltlncr~ (onfent. ([bicfjiutltcc 
Holt tuourrbt it 110 jfeloltp. Pollexfen tuourrbt it tnau, attn 
tunt a lLongcr i)fltl tbe bate ufe a~ a ®ueft batb, an'/) tunt 
fieri fae) arrainff tf1r JLannlo~n tuouln reacb tbrfe woo'O$ an 
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is tbt connant p~afffee. 'Qrbat ltO indebitatus Inp fOJ tbe lRettt of 
tbe )Room, moteo llJC1n~ toe ~onep 1na~ fo~ tue lROlm ann 
not tbe ~mlJ~. Atkins, '([:bat 'tUla~ no jfelOllp, ann tuat toe 
ILonger ba,tI mo~e tuan n bare ufe, ann noUl nnapll lLonging~ 
furntfbt, aitll petbap~ tbe greateft part of tbe Jl)oufe are tt1= 
ken b1' tbt ~eat, ann tbete t~ no nfffetence tn tbe time. 
Nevil, no Jrelonp. Turton, no Jrelonp. Rokesby tbougbt it 
ltO jfelon!', becaufe no tntent founn to @teal, eitber tn tbe 
taking tue JLongtnc~ o~ in cartptng awn!' tue ®oon~. Ventris 
oftbe fame. 15ut aU tbougbt it a l}!)otnt neferl.ltng bet!, !Joon 
Qtonfinetatton. Vide pofiea. 
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Dominus Rex )Jerfus Cox ~1ilit'. 

S 31 m. Thomas Cox of Gloucefierfhire appcar~ll bcrc upon bi~ 
lRecogni3"ance giuen befo~e tbe t o!ll <lJ:~icf= 31ulltce Holt 
in toe [tacation, ann an ]nfo€matton being fHell againff 

tim ann otberfj fo! ]Riot, be tna~ rontgen to pleall to it a~ 
ban been tbe p~aiftce. ')But upon Debate it 111aSj faill tbat be 
tteelJ not, anll tnafj not compellable, anll 1Uafj allowcll to ap:: 
pear anll 31mparle till tbe next '(term. 

Dove )Jerfus Martin & at. 

CAfe agafnff two c.!Executo~~, one nie~ after 3ltruc jopueb 
befo~e ~riah a [letlltff pro Qger. ~obell in arretl,&c, 

que Ie Suit efi abate. ~~re 3Jf abaten ipfofacto, (J~ onlp abate= 
able bp W'lea. agteen to be ~rro! atrigltable. 

Dominus Rex varus 11achin Burchet G ..... at. 

ChiefJu- DEfendant being tottEn bp a q3elfrlllJer of tbc ILO~ll LoY(' 
ftice in EJ're laces, QJ:bief:3iutlice in Eyre, Up tf~ marrmtt to Ii7!W; 
cannot IJ1m uefo~e bftn 1l1bere be fiJoulll be, betn~ coatgen upon GaL, 
grant a f9~ killing Deer ann cutting lIOIDll poung ~rccg, foUte cOf 
\\'arranr. tue 'aI:ree~ being founn in one of tueie ~atnl1. ~crJfat1t 

Pemberton moben fo~ toete Difcbargc, fo~ tont no [[{arrant 
can be grantcn upon ~atb, but upon a JP~efentmcnt of tbt 
d'{etlletO~~ an attncoment Hc~. Manwood fatty, 'Qrberr mutt 
be n }~~efentmentbefo~e tbere t~ a marrant ; bert t~Je [[lar: 
tant ir; to b~inJJ tI)etn befo~e btm tnbtrcrocuec i}c be. ~!' 
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Charta de F ordla no man i~ to be taken fo~ V Crt 02 [tentfon..; 
but npon J]nl1iffmctlt O! Jp~cfentmeltt+ Vid. I Ed~. 3. cap. 8. 
N. B. 07. Reg. 80. 

Trcby. 9tto~ltep ~el1rruL Ji>ere tijep ace taken in tbe matt
ltcr, toe mmn ann ~tmllet woieu tbcp cut l~ founn in toeil: 
JJ)oufe ann ~Jat'O. trr:fjc l~~cumble of toc ~tatute take~ notice 
of PCt(Olt~ kept tn <[urton!? bp jfo~effcc~ anO l.~elJac])er~, but 
notbtng h:i tl1elttiollC'O of tue <lI:bfcf :inflicc, uut anlp of ~f~ 
ttillerial iIDfficet~. Vid. Manw. cap. 9. numb. 4- Crompt. tit. 
Jullice in Eyre. lit rafe of affetting, toe partp i~ to be ta= 
ken p~cfentI!? 'ttlJe [)~lJinar!, ~inifierial [)fftcer~ cannot no 
it, but to£ qrbief lufitce, muteb f~ a 0up~eme Jiunicial ®f~ 
ficcr, map. ]t i1l to be compareD to a Q[:onffable «nn 31ulliee 
of }l!)cact at QCommon JLaln! a <[bief 3!uffice map take a )ReO' 
(OlJntianee o~ commit, eben out of tbe rro~eft, I Rolls Abr .. 
534· . 

Court. ~)e map be app~ebenllen if taken tn tue manner; it 
irs but an ]ltCtoncbment on tbe QLommon JLatn fo! 31untce~ 
of tbe ~eace to grant [[lnttnnt~ befo!e 113lefentment Ol Jln= 
lJtffmcltt; tue QCourt of Attachments ig tn being, tboulJU tue 
Swainmore f~ not, &c. 'Qrbe 1t1o!n~ of tbe @>tatute are lJene= 
tal, No man fhall be taken or imprifoned; tue 1t1a~n~ are ge= 
neraI, it i~ a general ILaw. tlg to tue manner, be mull be 
taken in it; tbe QCbicf ]Ufiicc cannot fenn to take in tbe 
manner, fo! tbe mflnncr muff be at tIle time wben tue tuing' 
lnafS none o! rotlllltitten; fo~ if tue ®mns:; mere foulln about 
bim aftet11latn~, tOat i~ not i1 taking in tue manner, fOl be 
mfgf)t bup tbcm, o~ llltotl)cr leabe tuem tbere, &c. ~be 
mattnnt rulen to be uotn, ann tuep were aU ntfcUargen 
per Cur'. 

l~roob.~s }'er!us Cooke. 

D EB T upon an QCfcape alJainfi tue Defendant a1i ~araJaf; Debt on an 
fcttinlJ fo~tIJ it ]ungment tCCOl1eren bp bet a~ Qfteeu~ Efcape> [he 

trit, attn tue part~ in (!;;,recutioll, ann let at large. §rrfi; j.;jgmC:J1f 

Wur(uit pleanen. aernHt fo~ tl)e Plaintiff. ~Oben tn arecft bt'ing as [x~ 
of lungmcnt, ~bnt tb~ Plaintiff ban, b!oulJbt tue ~lffton ill ec~[~r. . ~ 
tue Dcbet Ull'll De~inct m bet own Rtgbt, wberea~ tue lRt= ?u/'I~l( /0, t,,
couec!', muicu it) tile- .fOlUlllation of tuc aCtion, lna~ as:; Q!;,re" ~~: '~_I: :'t,.
futtit. '([l)at tile C'lnlon rOJ tbe Q;'fcape oUlJbt to be b~ougbt 
in tbe fame l\igl)t, It bcinlJ of tOe fame nature ann kinn, ann 
~1 R£lllE'OP \tli)icil ti)(' 1 atn rrH.lCp Ofr to babe ratt~raaton upon 
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runt ~cco\le~!, \Dutro tlJe batl tl~ an \!Executrix? ~nlJ ~bi~ 
<Zroutfe i~ an tnbcrtfttg .of tbe nature .of toe anmllUffratlon. 
~ir George Reynell'fj Cafe ver!. Langcafile, 2 Cro. 545. itS etc 
p~Cr!) tbnt tbt~ ~one!, win be atretf.). Thomp[on e con'. €fJi~ 
IfJ b~ottlJbt up.on a 3iungment bp ber, ann an <!Executi.on UpOIt 
ber @luft, ann tberefo~c bet o1nn; tleUnCf.), it if.) fJelp'tI b!, 
tfJe ~tatute .of Jeofails, attn fo tfJ Frewen verf. Pope, Sid. 37'. 
IDebt fo~ ]Rent upon n lLeafe, if tue ~e{fato! in tue Debet 
ann Detinet, beIp'n after Ulertliff, ann Comber 'Verf. lVorron 
in Sid. 342.. ~UtiOlt agafnft an Jl)elr in toe Detinet .onl!" aUlell 
bp tue CietnHf ann tbe ~tatute of Jeofails. 

Holt. [[lbere an ~.recuto~ b~in!J~ an affion in tbe Debet 
mbere be oU!Jbt not, it Ifj beIp'n up tbe ~tatute; but tfje 
Qyxre IfJ, mbctber tbt~ gffion be b~ougbt af.) <!Etecut.o~, o~ 
in ber .own 1R.igbt r 3if tbifJ be fa, ann remain~ uncertain, 
it will remain uncertain ftin, 1nbetber tbl£1 lungment be in 
ber oum lRtgbt.o~ not. JIt \!tufe of Trover .o~ Trcfpafs, if it 
rippear~ tbe [[ltong lna~ in net own time, tfJougfJ fiJe be 
caHell Executrix itt tIJe IDecIariltton, pet it mtgbt be in ~tt 
.own Bigot; fo bere it appcar~ uncertain. 

Dolbcn. 3if QE.tecuto~ b~tttgfJ IDebt anil trc.obCt·~, nnn turn 
all <!ffcape .of tbe part!', tbe 0uit fo~ tbe e.efcape nmtl be as 
Q1;xecuto~, anll fo tt t£i agreeiJ in Holman nun Chute'~ fEafe~ 
2. Cro. 685. ~nn per Cur' 31tt'ogmellt tna$ arreffctJ. ' 

Salter verfus Kidley. 
Intr. Trin. ult. 394' 

COvenant .on a Deen, reCiting certain atticle~ mane be. 
tween A. ann E. ann tJ)at one B. fiJ.ouln pCtfo~t1l alI tbat 

on biS part were to be petfo~meIJ, ann toat tbrfe ~rttcle~ 
lUere mane between A. ann E. '1l3ut up tbat [)ccn B. ilil1 tOlle~ 
mmt nnn agree to pa!'; &c. ttfHlt B, nin not pap, ann tIJat tgC 
Defendant uatb not pain, & fic infregit. iDcmurrer. st mas 
atlJuen, 'Qrbat B. \natl no pattl' to tDftr IDcc'O, nnn fa not 
boun11, .toOttgb be (calen it, nnn it 110tlJ not appear tI11~t B. 
feaIen It but bi' \Di1!, .of reCital, tubicfJ i£i HO Efiopprl, \~jd. 
2 ero. 359· ) Cro. ,6. 1. Inft. 673. '<2rbat til cafe of nn In'nen
ture betbleen partiefJ, none are bounn but tbe partte~ •. 

Thompfon c contra, ctten 40 Edw. 3. ,.. ([bat tn il .iDrrn 
(ann nOll confiat b~ tbc 'lBrok, w!lctber ]pOll o! 1rrn''''~;~ nl~ l~ 
~b('re be a ~Obel1~ttt bP. IJHotUer. ma~, ilull tlC ftal£ii it.; iif~ 
U~ bOHlllJ. Fltzh,. Obbg(lr~on 16, tU.oUlJU Hte .tt1otO~ a)';e -::tr 

~,~'1';.;, 
-~~ :Y-lo 
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1.nOrO~ of tbe Leffec, ~ct if tIJc Leffo~ real, be f~ bounn. 
Holt. abi~ 'Ootb not appear to be Ull J:nocnturc, it i~ per 

quoddam fcriptum fact'. 
Levinz. ttbourrb not un ltfOClltt1tc, 1'tt If it 11£ bet1UcelE 

pl1tti£~, it lSJ tbe fame tuin!J U5J to tuhJ, ann none are bonntJ 
but tbe pattie!'. ~borc oln QI:orc~ mutcb Thornpfon ctte~ ure 
all of DeetH} in tbe fief! perron; ann tben 3i agree, if it be, 
I A. do oblige my felf; unn at tue enn, I B. do promife, &c. 
ann botb fenl, botb atc boun'O. ~bere mop be fcueral IDeeo£) 
upon one )l!)ntcbU1£l1t; but tbi~ cannot be fo, fo~ tbh~ t~ tblUft 
in tbe tni'Of! of all tOe ~ouenant~, tbt~ can ueber be taken to 
be a feberal Deen; ann tberefo!e B. being not bounn, tue are 
not boun'O, fo~ tne are onlp to perfo!tn tnbat be tua~ obIilJ£il 
to perfo!m, ann non conllat but in tbe Becital tbat B. feole'O, 
anti a )Recital tn an 3lnncnture t~ uo EfioppeJ, tbougb it be 
tn tbe ([on'Oition of it ')Sonn. I Inll. 152. '(!Cbere i~ anotber 
fault; it f~, B. bel'O tbe JLlll1n~ fcom tbe fain I ~ th nap of 
April to tbe J 5th of April, anno JJximo, anll n ').6!eacb i~ afftgn" 
etlifn non=paptntnt of )Rent arrear ad decimum quintum diem 
Aprilis: 3lt tua~ from tbe Thirteenth, fo tuat it began upon 
tue Fourteenth, ann tben ft enn~ tue Fourteenth, fO! tbert 
cannot be two Fourteenths in one t0ear. 

Anfwer. 3lf it ban been Debt fo~ }Rent, it mf!Jbt babe 
been til, but tn ([obenaut to fap it tuaS) arrear i£S tueU 
tnougb (~:rre Differentiarn) anll finit' ad f~ e.rclufibc. 

Levinz. ~uppofing ad c,tclufibe, tuat lUtU not belp it, fo~ 
tbe ~ear ennen tbe Thirteenth. 

Holt. mup, cannot a man oblige bfmfelf b~ it Deen, if 
tbere be e.rp~er~ tuO!llS) fo~ it, ann be fcalS) it f S5>uppofe at 
tue enn of an 3lnncllturc it be, And be it known unto all men, 
That A. B. for himfelf covenants, &c. ann be fcal~ it, tubp 
fi)ouln not tbhj obligc bim f a man cannot take immentatclp 
11lberc be i~ not a part!' ; but lUf}erc no po« finn tbat a man 
caunot !Jibe tuitgout bdng n port~ f 3ln a Deen of jfeotf:r 
ment. it Warrant of attomcp to A. not a partp, i~ gron now, 
tuou!Jb fo!merl~ beln to be otbettDife. ~tnerallRccital f~ 
not an Efioppel, but a Recital of a particular .faff i~ [0 > 

I Saund. 8, I Inft. 51. }\djornatur. 

Whitmore 
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Whitnlore verfus 11anucaptors of \Vheeler. 

Scire Fac' SCire Fae' lReto~llable die Luna: poft OEindetlftm Trinitat-, 
rewrnable Defendants plean in 9,batement, ~bat OEindena Trinirae 
dIe t~~ t~ beln Oil Monday, altn fo it fiJouln baue been in Qgindena 
f);# .14m en Trinitar'. Demurr' + Per Cur' beln tueU enougb, becanfe tbt 

rm. Sunday t~ tbe p~opet lReto~~,nap, ann fo Luna: po~ i~ well 
cnougb t ')But per Tremaine tn Rodd 'VeJj. Evans tn tbl~ <.!rourt 
a Writ beln ill becaufc fo lRcto~nablc, tn tuc QCafe Of a @>b~ 
ttff)~ ':Sonn. 

Bofworth veifus Ringole. 
Intr. Trin. ult. Rot. 39-1-

1m a Scire F ac' JLetter~ ~eftamentarp ougut to be fiJewlt 
. at tue enn of tbe [[lrit, if b!ot1!Jut on a 3lungment reen 
beren bp a ~effato~+ 

Young vel/us Hundred of Tedcon1be. 

Huy & Cry. AClttton upon tbe @)tatute of Huy and Cry, ann aftet 
dterntff etcepten tn arrefi of ]ungntcnt, '(tbat tbe JRo[~., 

At S. prope berp t~ lafn to be at S. prope quendam locum voear' Four Miles 
quendtlm lo- gate infra Hundred' prxd

J 

in Com Dorfet prxd', nnn fo not eet: 
cum vocat' tain tbat tbe iRobbetp 1tta~ in tbe I1>unn~en; fo~ it min-bt be 
M. infra out of tue Il)unn~en, ann pet n1JJb a place 1ttitbttt toe Il)Ult: 
th.e Hundred n~en t ')But per Cur' infra Hundred' 11)all refer to botb ; be" 
~~h;~l~;:;' fine~, 't.i~ aft~r a dter~tii. 9:notber (!ftception, '(!cJJat it notb 
within the not fa!, It was III the HIgh-way. Court. ~bc JLam l~, abat it 
Hundred. muff be in tbe Il)fgu:1tta!', nnn otbet1ttife tucp couln not babe 
Need not ban a dlerniff; but tbt~ t~ lain acco!tltltn- to tbe ~tatute, aull 
alledge in tue J1t)~efinent~ in Rafial nnn Cooke nrc t1cco~ninn-l!, witf;c::t 
f?e Declara· t1!~lltfol1inJJ a~!, tying of a Ii)tgb:l11ap; l1efine~, it muff in 
rlOn chat the ttJt~ Q1:afe be tn tue IDa!':timr, but it necn not be nUftrt'u 
Rob~)er Yh tn tue Declaration to at it lua~ tn tuc IDa}]. =tim£. ludic1 

waf In [ e ",' ' 
High Vl:Iy. R '-'..Yer " 
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Hamond vel/us P urfell. 

WRit of En~ ~iry atuat~en, reto~~able die Veneris prox' Writ of E;" 
poft Crafrm Afccnfiollls, 1ttbfcb t~ out of ~etm, tuDere~ guiry, re

ar; it fiJouin bane been in Crafiin', Deln ill, but monen to be turnable OLE 

amenllcn. Per Cur' not amcnnable, fo~ if tbe atuarn tuere of CoUrt, 

tigbt, tbep wouin menn tbe mrit ann Return bp it; 01 . 
if tDe Writ were rilJb t, tbe 91nnrn migbt be nmenncn b!, it, Wh~n b;~ 
but botb being fo, beIn Ill, ann not amennable. men a -. 

Matthews verfus Cary. 
Int. Pafch. 3 J ac. 2.. Rot. 32.0. 

T RefPafs fo~ b~ealting ann entrfng bt~ !pouCe attn takinrr Tre(DaG. 
, ' a Silver Tankard, ann netaining it till be pain 51. ~be ' 
Defendant pleang, tbnt tve Plaintiff 1l1a~ p~efenten fo~ a .Jau~ 
rance, ann upon tbat ~~efentment tua~ amercen 5 1. ann 
tbat tbe Defenda~t truk it bp [[tarrant from tbe Dean a~n Juftifie by z< 

Chapter of Wefimmfier, 1l1bofe tbe lLeet lua~, &c. ~be Plam- Warram on 
tiff replte~ de injuria fua JJpria abfq; hoc tbat be 1l1a~ ®uiltp a Pn;fent
nf tbe JE!ufance ; tbe Defendant IDemurr~. Bonython, '{!Cbe menr in a 
~~efentmel1t i~ not ~rauerfable, ann fo i~ ) Hen. 7. 3. 4 1 Court Lee~. 
Edw. 3. 26. Bro. tit. Prefentmem en Court, I·5· 45 £dw. 3. 8 . 
.J{[:t~ enougb to juffifie tbe fIDfficcr from being guilt!' of a 
1lCtcfpar~, tbnt tbere 1l1a~ a ~?efentment ann 5lmerctamellt, 
nnn 1l1betber true o~ not i~ not fo~ tue £:Officer to conftDec+ 
Court, ]It 'Qtrefpara )ti!.i fufficicnt to juffific tbe IDfficec toat 
tucre ttJa£t rucb a 19~efelttll1el1t, becaufe tbi~ ~nfton trfc~ tbe 
gutDc~itp, U1beteus tn Replevin tbe ~>uit t~ not fo mttcb fo! 
IDamage~ a!.i to ttp tbe lRi!Jbt, nnn tbere )tis not enougb to 
ret out an autb01it!' u~ to make out tbe Rirrbt. Thompfon, 
abe!, babe not fain per mandatum of tbe ~tctuarn, fo? in J1afl,iai14m 
~rerpar~ tbep cantlot juffffie tuitvout a !Joon autvo~itp, i1 !i:1)[- th~' Stew. 
tbnt tue ~te1t1arn onip ran glue. Jitt Wilfon ann Hardill~ _ :nd on~;(':" 1 

ham's 'ltafe, Hob. I 29· 'ti~ bp 13~ccept, 3 Cro. 698. Per Por-
ham it 16niHtf cannot Ditlcula tuitbout a alattl1nt; but b!' 
Gaudy be map, but tunt 1tJa~ in Replevin; JJut flUf tue rk-
fendam i}j not faitl to be tbe Lo~n)~ 'J3ailtff. \TJ\./c !\1.)re )'-} 7 

per mandatum of tf)c Q10ltfinfJle lleceffnrp, More, 7 ~. a t) ~f" 
cept 1!J nctetfarp. Bonython e com', QPron witbou tIl [(]tlCCm i 
from tlJC ~tflllatn; 'ti~ a Dntp fo~ IDytell tflt' 1. ~!tl tHill' D~-

f': r t1 ~:-i 
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{traill o~ b~iltg Debt. 31f it be lawful fo! tlJe lLo~n to iDl: 
ffraitt, it lUiH be !Joon lnben bt~ ~etbant noe~ it: J1Jtte t~ 
an 31ntereff beiten, ann Curti!? tbt JLo~n map iDtffratn wtt(J& 
out Ieal1t from tbe~te1t1arn. lit tbt ~arl of Bedford's <[afe, 

- 3 Cro. I4· tn un a110lU~p t~ no Wl~ecept, 26 Hen. 8.8. no neell 
of a @~ecept, Coke's Entries I 19. Grdlcy's <[afe, 8 Rep. no 
mention of anp [[tarrant. Godfrey's QCafe, I I Rep. 

,~ d;fftrcnce i~ none. Court, J!n an a110w~p a~ 13afUff to tge JL.o~l1 poU 
between a neen not, but in ~refpaffS POll are tbere to Jullifie pour aUe 
!lIfii~ca~ion tbo~it!', ann tbat muff be bp [[tarrant from tbe @ltetuarlJ. 
~n I rdpafs, ([l.pOll p~efumptio1t all WetfonfS are p!efent in tbe lLeet, tva~ 
,111 an A- tbe oln reafon tubp it lUa~ not ~ral1errable. Vide 3 Cro. 187 .. 
,,"owry. 3 Leon. Moore 75. be muff aHenge tbe trutb of tbe .laff, 

attn tbe ClEffreat n!atun out, o~ Warrant; tbe @>telUarl1 cannot 
amerce; antientlp tlUO were @ltuo~n to affere, nolU tbe 

A Jury can fame J!ucp no botb; but tbe J!urp map not amerce certainl!', 
cor amerce. 1nitIJout anp afferemcllt, tbe 1un!Jment IfS quod Amerciatur 

tben tbe ]ttrp afcertafll It. Dolbin, ~OU ougbt to fap tbert 
1l141~ fucb an IDffence commtttetJ, ann a 113~efentment. Holt, 
~ Oll neen not in ~refpaf~ lUbete pou no ,ufftfie. Stephens 
7.lerfus Hayes, C. B, 30 Car. 2.. 3lf pan juffifie out of tbe Ad
miralty Court, muff pou 110t fap, 'ttuafS infra Jurifdiction' ? Holt, 
.ID0, pou neen 110t, becaufe perbap~ tbere tua~ no Qtaufe of 
~cfion, tbep muff allenge, tbat ~ttuas not; but abotu~p goes 
to tbe lRigbt l1lberea~ 'QrrefpaffS notb not. Vide I Leo. 242.. 

llt un al1ol1l~p tue commann t~ not ~tallctfable, but ltluere 
POll juffifie a 'Qrrefpaf~, POll neen 110t allet tue tbing but tbe 
gutbo~itp+ Vide Rafiall's Entries 606. 3 ero. 885. Thompfon's 
Entries 3 I ( & 22. 346 & 2.9· 

Holt ann EyIes, ~be amerciament ougbt to be tbe aff of 
tbe Court, ann tbe affecting to be b~ tbe 3lucp, tbe J!Ut!' 
cannot amerce; tbe QCafc in Hobert 11.9. is 110t )Law. Dolbin. 
~be liut!' no amerce, ann tbere are affeero!~ particularl!' 
fo! tbat purpofe appotnten ! 3lf tbe 31urp amerce (fap~ Holt) 
to a particular ~um, tben tucre IS no neen of an gffccre~ 
tucnt. Dolbin, jfo~ \Uant of n Warrant tbe talca ifS tn, 
ann fo per cue Judie' Ii> ~er'. . 

North 
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North )Jer Jus Carroth. 
Hoc Tcrmino lofe RoB, G. W'ooward Attorney in it. 

T Jl) <!e fame Qtafe ann tbe fame lRule ; but onIp tino (ft" 
cepttong mo~e were taken to it. ~bep plean an 9:ff of 

i'arliament bdn die Eliz. per prorogat', til, becaufc tbat ina~ 
tbe firrt Dap of Seffion, tbo' tbcp lUere up mrtt callen on n 
fo~mer Da!" ann initbout @?itting o~neren to tbat Dap, 
Dyer 1Q3. Per Holt 'tt~ lUell enougb, fo~ 'tlUa~ a W>arliamcnt 
belli bp W~o!ogation tbat fDa!'; tbo' atcO~ntllg to Dyer it 
woulb be tn to fap bdn tue fira IDap, ann conttnuen bp ~!o:< 
tOllation, fo~ tbe!, neber met ann pet were ~~o~oguen. ano= 
tber ~tception lUa~, ~bep fap tbat tbe Abbot ann Covent 
were fetietl, wberea~ it ilJouro be tbe Abbot ill lRigbt of bi!S 
Covent. 

Stephens )Jer/us Etterick. 

COvenant. ~rft of QEnqufrp alUarnen, QE,recutell anll lRt~ Plaintiff 
turn'n, but not §tlen. @ltr Francis Winnington mObe~ difconti-

to lItfcolltiltue. Qyer. 3lf it couin lUitbout Q!:onfent of tbe _De- n~e~ after a 
fendanr; be urgen tbat it mfgbt witb IeaUt of tbe Q!:ourt. 'QI:bt~ w ~It ot ~n-· 
31ungmcnt is but tbe 9:1nartJ of an ~ltquirp, 'ti~ an linter, dlllry o~ 
Iocuto~p air of tbe (!Court; tbete I~ notbing renucen to a amage~. 
certatntp, 'tt~ a Dfreffion of tbe Cltourt mo!e tuan a lung: 
ment; Deatb of one o~ anotbcr nbate~ tue ~utt ; in Qtafe 
of it ~pectal [lerntff tt map be. <!earl of Oxford's Qtafe, 
I Cro. I Saund. 30, 37. mtbece tbe Wrtt f~ abateable bp tue 
IDeatb of tbe ~artp, 3lt t~ IDtfcontinuable up tbe Plaintiff: 
~r. Crifpe c Contra. 9 <[ontinunltce t~ wuere botb WartleS) 
babe a nap to appear. 9 IDifcontfnuance t~ 1ttbere tue ~ar" 
tp t£$ put out of <[ourt, becnufe be notb not appear. J!)e CI· 
tetl Rafiall 144. Sider£ '4. Dyer 195. Il)ete i~ no !Dppo~tUl1it!', 
fo~ bere t~ no Dies datus.Curia. lin Roll's Abridg' Tit' Contin' i.u 
tbt~ berp ilnertton put upon a uterntft, anti teln be cannot. 
}perc t~ no ntfference, bere i~ a 31ungment up Nihil dicit, ann 
an ~nqufr!, alUarnen ann return'n. 3lf tue Plaintiff will not 
enter n <[onthtuance, tbe Defendant map in tbi~ <[afe. Dol-
bin, J1)e cannot lItfcontfnue 111ftbout confcnt, ann fo rulen per 
Cur'. 

~")"'l"-· ··r ~/..L ~Il~ ..... 
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Palmer )JeYfus Keblethwaite. 
Ent. Parch. 36 Car. 2.. Rot. 448. 

CAS E Nare, ~bat tue Defendant nfn maHcioutlp tu~o1v 
nown, ann b~eak a great part .of an ancient Dam, 

1Uberebp be nin niuett a great part .of tue mater .of tue 
fain 13.iuer qux currerc Confu~vit & debuit to a ~tn .of t{Je 
Plaintiff: ~be Defendant pIean~, 1lrbat tue place wbere tue 
IDam fioon \ua~ tbe Defendant's @)oif; tbat b!, mran~ .of 
tunt IDnm tbe mater run to a ~iII of tue Defendant's, 
ann f.o to tue Plainritrs. 'l!Cuat tbe Defendant's ~iIl feU 
l1otun, attn fo tue mater tunG niuerten. Demurrer, ~lea 
illJreen ill. gcguen tunt tue Declaration tna~ tIl, becaufe 
botu net p~ercrtbe fe~ tIJi~ mlatcr·ceurfe, ne~ netu be fa!, it 
1l1a~ an ancient ~tll, fo tuat it netb not appear to be matter 
p~cfcriptible; all tuat i~ unncr tue per in de if5 no exp~erfion 
(If tue alttielltnef~ £If tbe ~ tll. Vide I Leo. 2.73· Railal 'Verfos 
Hanford, ~urel!, 'tf~ not etlou!Jfi to fa!, be 1na~ fciiell .of it 
piece.of JLattn, ann tbe mater run tbttber, 1l1itu a per quod, 
be loff tbe mater tuat rUll tuttber t ~bi~ tfJ no m.o~e tban 
if be ban no otttlettt £)jill. Per Hoyle, ]f tuere be it 
grub Qtaufe £If gffion lain in .oUt Declaration, 'tt~ 1l1ttb tue 
Plaintiff: 31f tuere be an 31njuc!' 1)one b~ tbe Dcnfendant to 
tbt Plaintiff, anll Damage accrewel.l to bUll b!, it, tue affton 
Iie~. BraCt on lib. 4. cap. ,. Lutterell's Qtafe, 4 Rep. {perl' tr; 
botb ; 110m tuuere tbe aaion t~ b~ou!Jbt upen tue ll!)~ercrip" 
tion .o~ Bigbt, it muff all be ~~efcriptible; but tnbere tbe 
IDeclaration i~ upon tue ]Potreffton alJafnff a tu~on!J IDoer, 
tbetewe tteen not fap tuut it tna~ time .out .of minD, 1 Cro.499-
575. Palmer's Rep_ 200. ] nIp upon Eden ann Marche's (!tafe 
tbere put, ilntJ q3r~ Jiuffice Dodderidge's £il)pfniolt tOfre; 
beftnr~ 3! map babe n Plopertp in tor [[later fo~ .otOer are~ 
tban tIJut of mp !?l3ilI, ann tOfU 'ti~ well laill bere. Fletcher 
'Verfos Palmer, 15 Car.l.. QI:nfc fo~ ffoppfulJ Up .tflJ{JtS', I)c!n I1n 
gaion la!, fo~ tbe JLi!J{)t~ of a n('w ~)OUff. ]nreD not rap tV£: 
1-90ufe i~ anCient, tubcr£: n 0uttcr i~ tloppctt. Jf we bJinrr 
an a,ffiou fo~ not nofnlJ a tuing, \lIe mutl fa!, 'tWrtf5 antlcnt, 
but If tne la!, a ~t£lfeaHU1ce it i!J .otbertntfe. ]It Theh\-e1s 
lli!Jefi .of ~lttt~, de Executor" ~IJe <EtecutO! ma!' b~tltg an 
affton fo! a Q.tIJfff alJnttlft a @)trangcr, tuo' it no tnftb tue 
mrftitllJ~ belong to fur ~)rlr. <CiJicf,lufiice Holt fail), fuppofc 
~ ([iater'COlltfe nlll£i to mp ~IOutl!l~ anll 3: baue 110 ure fo~ 
It~ ann onr upon HllottJrl' ~1i:~lUn!1 ~lbett~ it bifo~c it COtl1C~ 

ta 
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to mtne, filill an aCtion fie f ]g not tbi~ tue fame, muff pou 
not la!, fame uCe fo~ it f 13ut POlt will fpeak to it again, &c. 

Sleigh velfru Chethanl. 

NID m Treby arlJuen pro Qger' in breve de Error, ~bat f/ide Ie Cafe 
tbe ]un!Jment final i~ (!fttoneou~, fo~ tbnt a petit {uprIJ. 

Cape Ollgbt to babe been awarnen; an ~tTotll t~ an al" 
legation of ilIt etcufe fo~ .Jaon,appearallce; if not legal, 
it i~ fl!$ if tbere were none: '(tbete ate ,but two fo~t~ of 
nefauit~; one befo~e appearance, ann one after; tn tut 
latter <tafe toe J;>artp is;; to be b~oU!Jbt in upon a petit 
Cape; anotber fo~t of nefault wuteo i~ imp~operlp callen fO, 
t~ 1tIbere a ~an impatl~ to a time certaiu, ann being canen 
tbe fame '€erm ann nato not appear, tbtt' f~ callen a lIeparture 
in nefptgbt of toe Q!:ourt. I Infiit. 259. '<tbts) ill C!Etroin lUben 
turtt'lJ to n nefault, tnoicg maf) ltlben 'ttnn~ Ju'Oge'O ill, tuaf$ 
a fabable l1efauIt, an'O tben n petit Cape ougbt to babe ir. 
eue'O; tbif,; amount~ to no mo!e tua" a l1efauIt, an'O tuas;; fa. 
bable bp tbe Deatb o~ Jimp~ifonment of tbe atto!ncp, 5 Hen. 
3.7. Rafial,85· 12. Hen. 4. 1 4. 1 I Hen. 40' 87. ttbt~ t~ a real 
Uffion ann coneetn~ tbe jfreeboln, ann is; a matter of tbe 
greatetl balue, ann tbe greaten fabour is giben to tue Jl3of= 
Cetro~)1 of it. lin perrottal affton~ a nefault after appear~ 
anee f~, );)erempto~p, I Infi.lJ4. '([be JLaw gt1Je~ great nelap~ 
ann benefit~ to tue l}!)otrerro~ of lLann; bp tbi~ baftp Jiung" 
ll1ent tbe inconbeneie~ lJapning to tbe ~ellant i~ tue lof~ 
Df Di~ Jrreeboln: .mellettbelef~ bif) l1efault wa~ fauable; 
110m tI)cre i~ no wap to fabe it, but upon tbi~ W'?oceff,; of' 
petit Cape; be couln not fabe it befo~e it waf,; anJungen, ann 
be couin not (aUe it after, becaufe bp tue nefault be tua~ 
ttltnen out of <tOtttt; tbff,; ~etbo'O take~ awap tbe oppo~tus 
nit!' of reCeibitlg tbe mife o? Remainner to come in ann 
be '([tnant bp lRet eipt, II Rep. 39· Dyer 3 I 5· 34(. 103. tbe 
jfeme 1tIa~ receibcn upon tue l~cttttlt of tuc petit Cape. 
'([ben fo~ autbO!itief), 9 Hen. 5. 12. a petit Cape 1na~ a1Uatn~ 
en, I Cro.517.JoneS411. I Roll. Abr.45 Edw.3.19. KelwaY4I. 
3 Hen. 4. 4 Dyer 24' 

gIl tbefe <lCare~ are but onc, anl1 ffronlJer tban tuofe; fo~ 
tbete lDa)1 an ill dlotlcber, ann pet a petit Cape atuarne'O. 

£lOb;. Jl)ere f~ tbe lE>artp cullen in ad Salvandum defaltam, 
ann be nin not, anlJ [0 i~ tue ~ntrp matle. 

an(W. Il)e couln not (abe bi~ nefault, fo~ no ~am can no 
it but moen be come~ in upon W~ocer~. ~lle Defaulter tna~ 

it not 
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not itt ~outt to fnbe bt~ nefmtit, bauing no 0ummoll£, o~ 
l~~oc£f!l to can bim t lPe 1na~ not tuen:- [l~ il Wartp appeare: 
tuB' fo~ tuat purpofc, be tua~ onlp tucte to lltfentJ bfrl eEffoin 
a~ it l11a~ cbaIlcl1!JetJ, but not to fabf tbe il£:ffmIt, 7 Hen. 4. 
14. an Qftfoin 1Ua~ can, tbe 'Qtenunt tnfU.1 refummonen, be .. 
((Hlfe tue Ql:ourt bUil anjourncn it, att'O tdken time to COt1fr~ 
net of it. 

®bj. ~IJh) llefnult it) aftet J!mparlance, ann tbetefo~e 
31tt'ogmellt final. 

anflu. moue of tbeit QCafe~ come up to tue purpofe 
luben tbep are iliffinguiaJt anll unnerffron t .fo~ all tbeir 
CZCafe~ are to be unnerffOln of on ]mparlance to a IDa!J 
certain, o~ a IDap uncertain in tDe fame 'Qrerm tn l11bicg 
tDe ]mparIance l11a~ taken t ~bi~ i~ tbe true intennment 
.of aU tDefe 13Olk~, anll] no agree, tbat fueb a nefault a~ a 
neparture in nefptgbt of tue Ql:ourt will be ~erempto~!" 
Bro. Tir. Departure, 7 Hen. 4- 19. tDnt 130lk gi\1e~ tue teafon 
nf it becaufe tDe ~erm i~ but onc IDap, 2. Saund. 46. Mil
born's ([afe, 2 Cro. 292. Yelv. I Bulfir. tbat being n 
lJefauIt after appearance, i~ mben it t~ a nefnlllt upon 31m:: 
parlance immentatelp aftet it, ann tben be map l1e l110!e !fif:: 
11' beln to it, tiecaufe tbe continuance i5S bp ]mparIance; but 
tbi~ continuance bere i5S not bp tbe ]mparlanct, but bp an 
anjournment two ~etm~ after. 

®bj. ~bat in a mtit of lRigbt, a llefault after tue ~tre 
roinen upon tue meet lRigbt i~ final; but tbe ([afe of Pen
ryn, 5 Rep. 8,. i~ quite conttatp to tbe ([afe of Milbourn, 
ann fa is tbe 'J6rolt of 38 Edw. 3· 13· 39 Hen.n. 16) 17. be" 
faufe'tif$ a neparture in nefpirrut of tbe <[ourt. TIut a'Omtt:: 
tfng it to be a 0pecial ([afe, an'O no atrrument to be nlaullt 
ftom it; ann fa t~ 39 Hen. 6. 16, 17. pet tve 1.Brok fa1J~, it 
i~ tn tbut tingle ([nfe, ann no' to be e,ttenllen furtbrt, I': Hen. 
7· 10. gt\1e~ tbe renfolt fo~ it, becaufe 'ti~ tvr btrrbeff [Chit; 
tbere are otber p~oceentnrr~ in tbat tIJan l1t un!' otber cnrtt. 
Jin a mrit of lRiggt tbece is no cuaUenB'c to tue JnqnrIT; tu~ 
~enaltt muff begin to giue ~\1inrltce ell tue JfluC (If me:~ 
]Rigbt, fo~ be t~ qnafi Actor, ann IJntfJ a prrpctlIill ~;:L·.~Fmc;t 
fa! bim fo? an <lfnjopmcltt, I Infi. 1 <).{, Jf n RCftilft be 
pleatJen 'ti~ triable bp ilnotOcr 'lrollllllon 'jurp, nnil 0 :Oc~ 
fault after ttJilr is) not 1getcll1pto~!" Bro l Jl. Droit. ~o. 48. 
Statham's Abr' Tit. Droit, tlJC fnn placito fnue one. jilt oU 
<ltafcn wbere tlcfnult tn, e,tcept on tOe mcrf B,irriJt a pet;;
Cap~ flJaU IJO) mltl toe iJcfault i~ not pcremto?!'. CI (ci ~:o tnr 
24 Hen. 6. 2g. tbnt map be anflurtrtJ, bCCimfe ff',t ~11:-.tt'T 
lua1J tt:iett, 

,~ d' f r" " , . \w', 
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Trindcr. -m:be JUtlgufCnt finul tua~ tuell gibell. gn (!!;ffotn 
raff w:Jtn be lJa'O an atto~!tep tua~ fln ill ~1foin, anti tutu 
tbe QEtroin bring lJtfalIo1l1etl tbat tttrn~ to a tlefault. ]f a 
~etlallt malte nefault befo~e appearance a petit Cape Jffuz~ ; 
If it be ufter tlpPClltattCC anti a ®cneral Jmparlance, tun.:: iSi) 
(lCaufe fo~ a final ]utlgment, beCntlfe )ttg a nefptgyt to tbe 
Qtourt, otbet111ifc Olt n dies dams gtucll UP tbe QI:ourt, toete 
][ue \na~ joinen ann a Venire tunS) a1tJarllen, ann at tbe 1Re~ 
turn tbe nefault \l1a~; tlJi~ t~ a berp great llela!, to tbe lSar~ 
tp, ann a <!Contempt to tue <ZCourt; fueb ifJ fatal, if after 
toe ~ife ot J:ffue joinetl, Fitzh. Judgment 245.228.161. 
J 51.. Droit 2.7. I Inllit. 2.9,· 31f fo in a Writ of Rinbt wyete 
3\ungment i~ fatal ann final, 111ucb mo~e bere in an gffton of 
tnfetio~ nature. 13efo~e 3\ffue joinen'tifJ otberlnife, 2. Saund. 
45. 2. ero. 3,. Egerton verfus Willoughby. 'QrbifJ t~ a ~pectaI 
Default, ann fucb a ktnn of <l.trtminal Default a~ i~ mitt 
IIIttb a <!Contempt, tbat Will p~otluee a final 3lungment eben 
befo~e ]mparlance.'arbe cafting of an ill <!EtiOill, ann Demure 
ring to a: <ll:baUel1ge t~ a great <ZContempt, ann mucb g'rea.: 
ter tban a nefault 011 n Qi5eneral3\mpnrlance, \nbicb 11J agreen 
to p~onuce a final 3\u'Ogment. 31f tbe flLenant ball tuatle lle~ 
fault upon tbe Da!, of tbe alljournment of tbe Qfffoin, 
tunt \nouln not baue P!otluctn a 3\ung-ment final; fo if be 
ban waiben ft; but if be fianllfJ tbe ~rgument of tbe <!Etfotn, 
tbat fa a11ju'Ogen againft bim, it turnfJ to a Qtontempt, Fitzh. 
Abridg. Grande Cape 6. 12.. Bro. Grand. Cape+ 45 Edw. 3.14. 
2. I Affiz. pl. 17. ann in Moore 711 . tbe )j)artp i1J dfoppen to 
ra~ toe atto!ne!' i~ llean o~ remollen, becaufe be appearen bp 
I)tnt, ann tbat ttloulll be contrat!' to tbe laeeo!n, 2. ero. 52.1. 

Vide Fitz. EiToin 16. 13 8. Bro. EiToin 31.. 12. Hen. 4. 14. 3Jf Vide Fit,;" 
be appear ann fiJew not bi~ Warrant fo! tbe Clftfofn, be fiJall N. !1' 9· . 
lofe bf~ refitn of tbe Lann; befinefJ a petit Cape i~ ufdef£{ ~T1~ of dlr
in tbi~ Qtafe, fo! tbat i1J to b!tng bim in to e.rcure bi1J l1efault, ~elt IUf :;ann be can aUtnge none of tbefe etcufefJ; fo! tbt~ i~ not a d~;; a~#m}' 
common 11efault, but a fpedal one b!;l catltng an infutticient ~f" ~ , 
foin. g petit Cape i~ lli1atou? in its Jantttre, an11 tberefol£ 
'tt~ a ktnl1 of llifcretionarp tbing, fo~ tt tfJ not an Qfrr01, if 
atllatnel1 woere it ifJ not necelfarp! i>n tbe tnbole be Plilpen 
an affttlUance of toe 3\ul1gment. Adjornat". 

J\l~C:: aftetwatl1fS affirmelJ per tout Ie Court. 
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Cro[s Vel/us Gardner. 

An ACtion CASE. Nar', ~bat tbtrewa~ a~olloqiu~ bettuee~ tbe Plain
will lie a. tiff anti Defendant, concermng certam 0xen In tbe De
gainfr one fend ant> s W>otfeffioll anll tbe @>aIe of tbem. 1tbat tbe Defendant 
thac hath lIitl tben anll tbere affirm tbem to be bt~ own. ~bat tbe Plain
P~HefIion tiff ratione inde, llill bu!, tbem, anti galle fo mucb. 'Qtbat in falf 
at d Gf~fs, tbe Oxen were J. S. bt~, anti be felietl attll took tbem. SOn 
an c. h' tbe ®eneral 3ltfue, anll [lerllHf pro Q!ler', 'twa~ mobetl in 
~;~ ~~dtS arrelt of 3lu'Ogment, tbat tbe IDeclaration if) til, fo~ bere is 
[hey' are not. no marrant!'. an affirmance of 1R.inut wtll not amount to 

it; fo~ it ougbt to be Warrantizando vendidit; no! I£) bereau!' 
; Cro. 44. neteit, fo! it ttt not faill, knowing tbem to be 110ne of bis, 
yones 196. anti be milJbt come to tbeit ~otfeffion a£) (ll:.tecuto~, o~ tbcp 
I Rolfs A- milJbt be like bi£i own, attn tn tbe nigbt bi£) own rcmObelJ, 
~lit 9,1. f. anti tbefe put tn tbeit Places? ann fo be not guiI~!, of an!, faIfitl'. 
£ n ~rc a E cont' tltlJel1, tbat bere IS a Colloquium laIn of tbem, ann 

rmanon. tne boulJut tbem trufftng to tbat affirmation tubicb tuas falfe, 
anti tbat I£) a l1ecelt. a ~an babtnlJ polTeffion of ®mns fell~ 
tbem a~ bill Ohm, an affion lies fo~ tue l1ecelt. anl1 at laft up:: 
on mucb l1ebate 3lun~ment tuas giben pro Qller'. €befe (ltare~ 
luere etten, 2. Cro. 474, 196, 197. 42. i\ffiz. 8. Moore 116. 
Kenrick's qcafe, Roll. I Abr. 96. Harvey 'lJer[us Young, Yelver
tOll 40. 

Lee ver Jus Libb. 
Intr. Hill. I & 2. Jac. Rot. 49::-. 

Ejectment bp JLetree of tbe JJ)eir at lLaw. ~be Defendant 
cfaimen b!, a Debife, founn in a §Special [lertliCt tblt~. 

'l!r.bat John Denham mane bi£) ~~li!l tn January, 1678. 1tbat 
tbere were two [[btnelTe£) to it, tnOieb fubfcrfbcn tbefr JElamc~ 
in tue P!cfenee of tbe ~eltato~.. ~bat be mane a Codicil~ 
Dtlcemb' 1679. ann bp tbat eonfitm~ big min tn tubat i~ not 
aIterel1,anl1 JJtbe~ awa!' fOlll£Ulbat otbetWife tban in tbc mtu, 
anll tbcte ate two Wtttt£tre~ to it; olle of tbofe to tbe fot 
mer anti one mo!e; tbe Qu:rre t~, if tOtfe make ~u~cc ['lit· 
1te{fe~ to tbe mill. 

Thompfon. ~be <[Iaufe of tbe aCt is tbu~; All Devifes 
of Land fhall be void, unlefs attefied and fubfcribed by three 
'Vitneifes in the prefence of the Tc1hror. IDotu bere ate not 
tb~ee mftnetfe~ to £itJ}ct; a~ tOefr are Uno ntftlnff mt~ 

tittg~t 
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ttnlJ~, fo tbere i~ a i@far~ ntffance of time bettneen tbem t 
€l)e [[lilt batb but tWo ruttnetTe~ wI)tcb fubrcrtben to tut 
Will. '([ben tge tI)lrlJ, tunt 15 to tOe Codicil, ue ntn ltot fub" 
(cribe to tIJe [[lili, fo be nctJer fatn tbe ~effato! fign bf£' 
ruUl; bt~ Jpann 1libicb i~ fublctiben to tue feconn mtrttinJl 
t~ not a fubfcriptfon to tue mill. 

Treby, c contra, '([.be 11r11 t~ fubfcriben bp two [[1itnetfe~. a~ 
ill \V docilbff ann Brown's ([afe; be make~ on alJtJition to biS$ 
Will, ann tJe£larf~ tuat be ban malJe it, ann notb te11ifie it, 
ann ne(lare~ tt1i~ to be a part, ann tuen Brown anll one Head 
rubfcribe it: ~bi~ i~ a @lubfctiption bp tb~ee mttnetfe!); 
tbe firff anll feconn [[letting ate to be taken togetuer, anll 110 
mal,c but one [[ltll. a ~an ma!, make bi!) ~[[1tn in Ceberal 
(t( riting£" anll tbore [[lriting~ ma!, be mane at feberal 
time~; no ~all can tbtnlt all bi~ ~bougbt~, mucb lefss 
hlritt tbttn 1:111 at once, ann if tacItt b!, tbe minll of tue 
«e{fato~, tbefe fe1.1eral [[lrftfng~ no make bt~ inttre min. 
~uppore be publttl)en it befo~e two I[l itnetfe!) tuuo ntn fubfcrtbe, 
anll tueu aftet\Unrn~ be tepublttl)efj befo!e a tbtrn mttttef~, 
tbiJiS is a [[lill attetlen b!, tb~et mitnetfe~" tbo' at feberal 
time~. ''Qt:ta true, tbe }}3apet~ are not affttell togetber, anti 
tbere i~ no necetrit!' bp tue ]Law tbat tue!, tl)oUIll be (o? fup .. 
pofe in fetJerallofc @)beet~, anll one ruttnef~ fubCcrtbe to 
11ne ~ueet, ann anotber to anotber, anll a tbftn to a tbtrll, 
tout 16 goon, if all ate p~efent to tbc laft @)beet~ publicatf., 
Oil. Jif fcuetal ~beetfj ate \t1!apt up tn a }13aper, ann all fu .. 
petfctibe tbe coucting ~aper, \t1ouin not tbat be gooll f .Jf>e 
(omparcn it to Mollineux's (!tafe, 2. Cro. 144. Noy 117. 'Cltwo 
tbtngfj togetber ma!, make tbat goon \t1uicb Cebetallp tue!' 
cannot,julltla juvant ; botb togetber lUere plainl!' tue tntenlleb 
{[till of tue }1!Jart!'. 

Dolbin. '{[.be ftgning of tue tmlill i~ Itot ttecetfar!' to be in 
tbe P!efence of tbe mitnetfe~, but tbeit fubfcttptfon muff be 
in tbe '(!Ce{fato!'~ p~efellce. 

c[bicf 31u{fice Holt. ~be treafmon!, of tue mftnetre~ t~ ta 
be to all tuat tue ~tatute batb mane necetfar!" anti tbe filJn~ 
inn of tue W>artp i~ one tuing necetfarp, ann tue feaUng t~ 
a figntnlJ. 

Dolbin. 3[n tbe Qfatl of Effex's <!tafe, befo!e tut~ @>tatute, 
agrecn, tuat one @>ueet \t1a~ founn in Effex, anti anotuer in 
Staflordfhire, anll mane but one mtll. 

Eyres took etception to tbe dletl1kf. lit in not founll tbat 
tut tbtrll mitnef~ to tbe Codicil nill fubrcribe tn tbe p!e~ 
fence of tue ~enato!; but onl!, tuat be nin fubfcrtbe ut [eftis~ 
ann nOt fain etp!eU!' in pr~fentia T<ifiatoriso 1Sut per Treby 
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toe faff Waf} fo. ann toat 1Ua~ nmentJen bp eonfent llfter~ 
ltlnrb~, &c. Adjornat'. /,l, cYcY" 

Skinner verfus I<ilbys. 
Iutr. Tint. ult. Lilly Attorney 

COvenant. 1.5!cacb in not repafrinlJ.'\!Cbc Defendant fap~ be 
ntn repair, & hoc parat' eft verificare.~eneral IDemurrer. 

dlrnen pro Quer', 'Qruat tue )1:)Iea 1tla~ til, becaufe be nln not 
conclttne to tbe <ltountrp. Winnington fO! tbe Defendant. mbert 
tue N egati ve i~ fittl ann tbe Affirmative afterttlarns;,be neen not 
cOllclune to tbe <lCountrp, becaufe tbe firff Negative ifS tbe full 
nop. 1.5ut per Cur' no nifferente 1tluttu is ntH. 'Erbtn be ats 
guen tbat 'ttua~ but matter .of fO~1l1, alln well en.ougb on a 
®cncral Demurrer. 13ut per Cur, }~if$ fubffance ann ma$ 
terial, acto~ning unto 1. Saund. 190. ann Dove ann Bayley;'s 
([afe, 3 Keble [2.7. Judic' pro Quer. 

A Stranger . Jit wafS bel.n bp tbe <!COUtt, .tbat in <lConenant habuit jus & 
habuit jut tituJum, &c. IfS well enougb In b~ea~b fo~ tbe (lfntrp .of' a 
ante JimijJi- ~tranger, becaufe pou kn.ow not blfS ftltle; but b.otnebet 
tmtm entred pou muff fap, habuit ante dimiffionem, fo! if it were finee, '«_ 
good. tff, becrmfe it migbt be from tue Plaintiff bimfelf. 

Saunders 1lerfus Ferryman. 

AN Habeas corpus to tbe eberiff .of Berks. i"ne Beaver, 
lllbO return'n felleral affions ann (!J;~ccution~ upon tbt 

Defendant, ann alro rpedan!, tbat be nin Qfftape, anll be r~ 
took bim ann netainen bim pro Caufis fupradidis, pet be tuaf 
turnelJ .oller to tbe King's Bench. ann per Cur', lI)e tnap tbett' 
cbarge bitn witb an afftoll. anll tbat rerolutton tn Ridgeway7s 
<Ztafe, 3 Rep. 52.. 'Qt:bat tbe ebertff map retake ann netain, 
tbO' fo p.ofitinel!' lain nobln tuere, i~ n.ot in Popham's Rep.42, 
ann in Moore's Rep. 660. if$ tbe clean ,onttatp neltberen fo: 
JLaw. 

\vr01k
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Hoc Termino, lofe Roll. Brabon Attorn'. 

CAS E, Narr', ~vat tue Defendant ban rerdl1el1 niuer~ 
~ooiJ~ of tue Plaintiff to ~rane wHOal, ann to renller 

an account to tue Plaintiff, nnn p~cmife to renner an account. 
'([be Defendant pIcon!) in abatement, tbat be rcreillen tueul 
a~ 1l3aHiff (o~ tbe Plaintiff, ann wa~ to account fo~ tbcnt, ann 
p~ap~ Judie', if compellable to anf1ncr tbi~ 1l3tll. Demurrer. 
gCfJue'O, tijat account lie~, ann not ([ufe, tuat bere be can:: 
uot bilut aHotullncc .. 13efine~, 16ail 1.\1 not requiren tn ac
count, a~ )ti~ ill tbis affion.. Goodfellow, fltitber tbe one o! 
tbeotbcr Ite~, I Infiir. 17 2 • Dyer 20. Hawkins 'Ver/us Parke, 
I RolPs Rep. 52. ([obrnant lie~, if bp Deell, a~ well a~ an 
gccount. 

([uief lufttce Holt. '([be inconuenicnce ir;, tbe gibing a 
long rambHng account in fltbtncltce to tbe ]ur!'; ann tbere 
t~ no QI:afe 1nbere a ~an aff.\1 a~ ')Bailiff, but be p~omfe~ ta 
rcnnet illl account .. 

Dolbin, an erp~ef~ p~omtfe win make bim cbarg-able. ann 
after1narn~ per tout Ie Court, tbe J;>Iea waf.) obec:culel1, ann 
lU1JGment pro Q.ler'. 

Lewis 11CJjus Weeks. 

71 

D EB T on a lul1gment in an l1)tinl1~cn czrourt. Nil debet Debt ~-
pleancn. [lecntff pro Q!cr'. ~Oben b!, ~r. Northey in Judg~;~t ~n 

atteff of ]ungUlent, tbat tbe Declaration i}j tlI, becaufe an inferior 
Gnlp faitb recuperaffer, ann notb not fet out tbe )j!)~ocer~, ItO! Court. Nil 
fo ll1ucb a~ tbe l:>laillt.. Per Cur', <TlPOtt nebate bell) goon debet, thew
after a <Tlerniff, becaufe upon tue ~rtal tbc!' muff p~obe it jog a,ny pro~ 
aU, o~ elfe couln not bube bun a <I1erniff; fo~ 1nbrte Qfxecu: fee~tngs of. 
tOl b~fng~ Debt fo! Rcn~ on ~ lLeufe bp tbe ~eftatol, ann ~/;~!Jr:f~ 
notb not fet fo~tb tue ~ttle bt~ ~cftat~~ bnn, ann it mtgbt ~e; V crditl. 
be fucb at) tue Bent fiJouIn go to tbe IPctt; pet after clctniff 
bcln tbep wouIn intcnn fucb n ~itle in tbe ~effato?, a~ fiJoUln 
6il1e tbe fltrccuto! tbc tRent. Judie' pro Q,yer'. 

Hill 
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Hill l1er!us Dade. 
Intr. Pafch. 3 Jac. 2. Rot. 1. L 

COvenant. Demurrer. Judic' pro Qyer', Inquiry. ~ol1en itt 
grtdt tbat tue N arr' fet fo~tb an 1inllenture, ann tbett 

in tuat a Recital of feneral 31ntJentute~, anll tbeu (iuteull: 
en fo~ a 1L\ecftal too) Cumq; per unam a!' Indentur'inter, &c. 
ann tben fap~, Et ulterius teftatum fit per Indentue przd', tue 
([obenant upon wbtcb tue b~eacb i~. <I!rgen tuat tbe pr~d~ 
fi)aU refer to tbe 3lnbenture laff mentionen, unto tnutcb tue 
Defendant i~ no W>artp, ann it cannot be a 1L\ecital, fo~ 'tf~ a 
ne1n <!Commencement, Cumq; per un am a!' gnn przd" muff 
refer to tbc lall ~ntecenent. 'Qt:be <ltourt inclinen 'twas in, 
Adjornae. 

Peirce l1erfus Smith. 
Intr. Trin. 3. Jac. 2. Rot. Il60. 

EJectment. epeeial dletnUf finn~, '(!:bat one Basket being 
fetien in .fee mane bt!S mill, ann nebtre~ tue JLanni) 

in queftiol1 to bi~ fibe <!f.teclltO!~ fo~ 99 l.@eatS fo! tbe pap" 
ment of bi~ IDebt~ ann JLegacte~, Inttb potner to make 
JLeare~, &c. anti aftet tbe Determination of tbat ~ttm, 
tben to bi~ 13~otbet John Basket ann bi~ lPeir~. ann tue 
'Qteffato! noes furtuer mill, 'Qruat if tue 13!otuer gfbe~ ~e~ 
(urttp fO! papment, &c. be fiJouln babe it immetltatel!' t 'm:be 
~effato~ IDfe!S, J. B. witu tbe alfent of tbe QI;.tecuto~~ entfr~, 
ann mane fome JLeafe~ anti took tbe }1!l~ofit~; ~ben be lebte~ 
a Jrine, ann fib~ l!i'eat~ patfen, ann tuen be nie~ abobe fibe ~ear~ 
finte, tbe IDebt~ unpain ; & fi, &c. anti tnbetber tbc jftne be a 
bat to tbi~ '<term fo~ 99l.@ear£', ann wbetber 'twa~ l1ibetlel1 ann 
turnen to a rilJbt at tbe time of tbe jfinc Icllicn! If it were 
not, tbe Jrine tuiU be no bar. ]f an entt!, be matle upon il 
~erm fo~ l.@eat~ witb un intEnt to nffplucc bim ann ufurp 
tbe ~otfetfiolt, tuat notb tutn it to a lRigbt, but it tnuff bc aIt 
affuaI <!f.tpulfion, ann wttbout tbf <!I:onfcnt of tbe l~att!', 
31f tbi~ ~etm were not l1tbeffel1, ~ti~ not barren, aCColntng 
to Margaret Podgcr's <!Cafc, 9 Rep. Seymour's Qtafe, 10 Rep. 
2 Infiit. 517. ~be reafon WOP a ~nn i~ batten bp a jfine t~, 
becaufe be notfJ not make n <ZLIatm, flnn be tuat ttl in 190f. 
remon 11e£tI not make n Q1:Iatm. Jaotn bere t~ notbing to 
put tOe Clftecuto~~ out of l~o1fl?1fton. ~ne cHtrp of John 

Ba')kr!, 
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Basket tfJC 'l3~ott£t into tbcfc lLnl1tH" notv no ltlap~ Dfbert tue 
€erm, i~ut ratber affirll15 it. CeftuJ que Truft !$ altuap~ 
'€enal1t at Will to tbe '{[ttttlee~. Basket 1l1a~ but il -c£nant 
at wilt, anll ti)ut UfCiHtfe be came In up tucie n!fl?ltt; 110W il 
man cannot be n [[lronlJ,noet 1l1ljcre tue P~lttP agtee~ to it. 
Blunciel 'VerI Boughill) 2. Cro. 302.. Jones 31 5. Latch. 53. i~ ~,t, 
p?ef~ in it; ann bp Littleton feet. 17. tui~ iZ but an Ctecuttug 
anti nfntmittrr tue ~erm. 13ut tfjcn toe!' fup {Je took toc l?J~o. 
fit~, mfO let parcel of toe Lanll to pap Debt~; tbi~ i~ no 
iJiueftillJj, no I.[;uinenee of ililleffing; it 1tJap but a Q:O!Htl!a, 
it niueffelJ notbtnIT, it turnen notuing into u Rtgbt. Ii)£: tie" 
tnifen parcel to ~I1roertettant~ fo! pear£i, but it t~ not founn 
toat tue!' cntren, ann tDen it tnafj onlp a QI:olltraff! IlJere 
1tlil~ ltO intent to turn tOe 't[erm tnto a Rigbt; tue JLe1fee~ 
dafmen onIp fo~ one o~ Uno prar~, not fo! ninetp nine, mucb 
ler~ fo~ a loltlJ£t; tDefe c{nncr~leafep ate gooll betllleen tUt 
pnttie~, but a!5 to tuc -m:etmer~ fo! ninet!? nine pear~, tte!? 
ate but lLic£nc£~ from J. B. to entEr, Peafcley verf. Blackman, 
2. Rolls Abr. 28'). j:t i~ not a nib effing but at eleaton; ann 
fince tuep no not ailmft tbemfeluep nifpotretfen, tDe Law win 
not jungeitfo, Dyer 61, 02, 17~' I Leo. 171. Blunders Cafe 
t~ citen in Latch. ') 3. ann I Rolls Abr. 60 r. ann app~O\len 
tucre. - Litt. Inft. 588, 589. Freeman verf Barnes. Sid. 458. 
A Term that is not to attend the Inheritance cannot be barred, 
fnp~ to at <[nfe, Latch 75. 31t i~ 110t tue intention, but at 
toe election of tbe putt!' tnbofe ]ntereff ig to be nibelleiJ. 
Farmer's Cafe, 3 Rep. i~ fuificicnt fa! me ~ tue §taun 
tuete aftetUlntn~ ill pupinlJ tue Rent lUa$ not tue ocenfion 
of tue ]Ungmcllt, fo? toe Jfine operuten 1tlbat it couln fit tur: 
time of ICuPlttlJ it, 2 Bulfirode 13 8, ['; 9. 

ttben (onffOt?r tue jnconucnience min be great: :?if a 
~o!tgalJo! let bi~ lLattn bp ILeafe, ann tben leuie~ a Jfine, 
tbi~ tuiH not bar tve ~o~tlJagee'~ 'm:ettn. 

Henry Gould ,p Dcf. '{tbe worO£' of 4 Hen. 7. make it plain, 
fo tuat inc ate 1Ditbin tuc JLettec of tI)e lLum; after toe in, 
gtoffinrr tt I£) to COllcIutle n~ wen p~tllie~ a~ pattitfS. '([ben 
come tD~ee fnuing~, tue laff tfJ to fucI) petfon~ fuel; Gai~ 
on, &c. '([.bere ute tb~ce ([afe£) tllbere jfine~ nte no 1.5ac ; 
muere tune bil£' befit jftaun, mbete illl ]ncapncit!' in tfJc 
part!', nnn Ulberc tl)c j'lttetell 1tla~ not niueftetJ, an ]ntr~ 
teff fa! ~cat~, tbot!rrb not e,rccuten, i£) batten. Saffin's C'.t1t', 
,. Rep. 123. jftatt'O i~ ltot to be p~efuU1en if not fountJ, mfO 
fo I£) loReF'. 56. Crifpe ann Pratt's Cafe. I Cro. '€:bi£) i~ not t~ 
l.eafe at trill, no i~ Blundell's Cafe; tuere it I£) fatn, That he: 
cntred lnd occupied at will; {Jere it i~, That he entred by Confcllt, 
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but alfo that he took the Profits, an'O not fain by the like Con
f~nt. gn ~ntt!? bp Qtonfcnt fl)all neuer beff anp tbtng, if; 
in tbe <[afe of Bafiard nnn Mulier, I Ionic. but taking t!;r 
l;3pfita ifJ mo?c. 13ut fuppofing it a JLeafe at will, iVbe~ 
toet it be a IDtucffing, O? DtfplaciulJ, o~ Ditfetfin, it i~ an 
on£, if toe pattp be out of potfetnon ; fo tbnt <:EntrE OJ 
QL:laitll i~ nccctfnrp, to at i~ cllougb to make 11 '2Sar, a(nn~ 
bing to Margaret Podger's Cafe. ~cnant in ~ail being Leffel; 
at tnill, be Iebiea fl jfine, it muff par~ Dnn carrp Ulnap bt1J 
~ffnte in potfetrtoll U~ well afJ bt~ ~ffate itt ~aU; fO? a §ine 
t~ a §eoffment upon JReco!n; a ..fine cannot tno~k up §rafft. 
Ollf&, but muff cartp awap toe Woolc; Saffin's Cafe t~ full 
to tbif&. ~belt toe ~ermeta ~nttp t~ necetfarp, ann can, 
requentIp qrlaim ia necctrarp, ann 3[ntereff map be barrett, 
tbougb ueber turnen to a lRigot, aa if) Sid. 459· fpe (tun 
Inlam ann Morris's Cafe, I Cro. I 09· fo~ it reem~ firong fo~ 
tim. Vide Mayor and Commonalty of London ann Alford's 
Cafe, I Cro. 5' 7 5' • 

Holt. mbete an QEntr~ i~ necetrarp to beff an lnterrff, 
rucb lRigbt will be barre'O, tbat t~ tbe true Reafon of tfJe 
lRefolutiolt; a IDebtre \left~ an 3lntereft tuttbout ~ntt}!; tbell 
If they are divefted of this, ia tbe ID.uefiton. 1 Inftit. 1 12. l1>ete 
i~ §tbe !,ear~ .!aott·claim after John Baskett'~ Deatb tnba 
l11aa €enant at tutU; mere tbere afff$ none, ann a ~otfetrton 
contfnuen againtl a 'Qrermer, a jffne ma!, bar; uut tnbtre 
altotber perron continuen tbe 19otretrion up .ftue pear~, it 
map be a Q.l~re. To be argued again. 

Perkins lJerl .•.•... 

M d WInnington moben fo! a Mandamus fo~ bfm to b£ rel'fo~eb 
fo/: F:r:'o':. to a .fr'eUoUlfi)fp in a <ltollege in Cambridge, ann per 
thip in a Cur' llenie'O, becaufe tbert tua~ a [ltfito~ tbere; anll in 
(,oUege. Dr. Goddard's Cafe bere nenten, Dr. Robert's Cafe nClltelJ, 

ann flt Dr. Merrit's Cafe to tbe College of Phyficians. 
DiCtum fuit per Holt, 'Qtbat ellerp qroUene vntu a .:rmto~ 

dtbtr up appointment of tbe §ouuner o~ tbe J!.,atu! Jf n Lap 
one, tbe .Jrouu'Oer o! bf~ I!>eirs; if an ecclefialltcal one, tfJe 
')6ttl)op of tbe IDtocefe. 

Note, In an Affize of Nufance, a Capias lies not upon the 
Judgment, becaufe it lay not in the Mefne Procefs. 

Dominus 
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Dorninus Rex l 1el/us Speake. 

ER R 0 R. ]nnfiimcnt fo! ~rearolt, ann all tbe finDing 
it, )ttg Prcrcepr' per Cur' Vicecorh quod venire faccrer : 

:nl, beCfluie it llJouln babe been non omittat' quin caperet, 
R£berfelJ. 

Rawlinfon 11C1jus Orier &- at'. 
Hoc Tcrmino, G. WoowarJ Attorney. 

--
7; 

T Rcfpafs fo~ taking ®ron~ agailtft two Defendants. (!bep Tw n f ~ 
plean itt abatemcnt, '([bat tbe Plaintiff ban fuen a 13iU dant~ jo~~e~ 

agafnn one of tbem fo~ tbe fame '([refpar~, ann pct 1Jcpenn· a Plea in 
tng. Demurrer. at\JUeD,p Qger', 'QCbat tbb, notb not abate Abaremenr, 
8gafnff tue otber, ann citeD 14 Hen.l). 3. fa~ 1nbete tue mnt= an Acl,i,on 
ter attfe~ an tbe Plaintiffs,,~att, tbep map join tn a ~Ica of dep~n~lOg 
abatement, but tnbere it nttfe~ on part of one of tbe Defen- agam one, 

dants, be onlp can pleaD it, 13 Hen. 7· 14. tuerefale toto 
.augut not to Join tn tbt~ ~lea. 

Tremayne e contra. ftbe )1!)lea t~ gmn, ann fa i~ tue clEarI 
.of Bedford'S c.!tafe alJainn tbe 13tll)op of Exeter ann Wilfon, 
Hob. 117. '<tbete tbcp plean in abatement, ~bat anotber 
Qyare Impedit tung b~ouJJbt aJJointl one of tbtlU; ann 3lunJJ~ 
ment of tbe c.!toutt f~, '(tbnt tue Writ fiJouIlJ abatc. ~be 
~Ieantltg t~ in Winch's Entries 891.. 

Holt. {tbe tCafoll tubp anotbcr affton penntn~ ilJall abate 
tbe fubfequent aiIioll i~, becaufe of tbe Double <I.1e,ration; 
now tbe otber i~ not be.ren, ann tbetefo~c no rearon tbat tt 
ft)ouln abate a~ to tue wbole. [[tbere POll plcan a Mifnofmer,tt 
fiJall abate onl1' a~ to bim, ttnlef~ tubcte tbe Deatb of one 
")all abate tbe Writ, a~ lUbell UPOll a Joint-Contract, otbet. 
Inlre If tn Trefpa(s. 

Eyres. acco~ning to Ferrers anD Andrews's Cafe, ) Cro. 667. 
tbe otbet Defendant. tubo f~ p~t\l~ to tbe affton, being pilrtp 
in tbe Trefpafs, map take atluantage of it, to pleiln in '15ar 
lDbete tbete f~ a 1Recotlerp O! 13at in anotbet affton, anD no 
teafon wbp i)c map not a~ well in abatement. Adjornatur. 

Parfon~ 
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Par[ons lJerJus Bickmead. 

P LEA amounting to tbe ~eneral Jllfue, goon upon a 
~eneral Demurrer. . 

Tripper lJerfus Eyre. 
In Com Banco. 

A fubmiffion DEB T on a 150nll in Communi Banco, (!tonllitionell to 
to Arbirra- perfo~m an atnartJ. ®n tbe ~leallin!l', tbe QCaCe tuaa 
tors, and if tbU!f! ~ubmimon to two ~rbttrato~!f, anll in (afetbel' make 
no Award,to no 9tnarn, tben to tbe ~l11arn of Curb (!1mpire ag tbel' fiJall 
cuhoo~e an (brufe; tbel' (brufe J. S. fo~ dtmpirc, be refufetu to tnter~ 

mplre ; ~ '" It r7m f 
[he choofe mellllle; tbel' CbOl~e anotber, ye ma C!f an ~warn. 31 gmn t 
o~!that re- §o~ on one fine it i!f fain tue!' babe e,tecuten tbetr 9utbo~tt!', 
[ufes, qu.ere ann cannot make anotber; on tbe otber fine, be tuas no 
jf they can (llmptre tbat refufeD to make an atnarn, ann tbetefole none 
choofe ano- tna~ cbofen bp tbem but t~t~. 
'her? 

Firz-Gerald lJerjus Clanricka-rd. 
Imr. Mich. 2. J ac. 2.. Rot. 12.0. 

ERR 0 R on a ]ullgment in Banco Regis in Ireland. If 
want of a marrant of atto~nep be affignel1 fo~ (!Errol, 

pou muff p~a!, a Certiorari to tertifie toat tbete i~ none; ann 
if no <lterttfitate, tucn tbe <lErro~ fall£) to tbe grounlJ. ~be 
fame t£) fo~ want of anmitfion of a ~uarl1ian, lnbitb ifS UPOIl 
anotber BOil, (viz.) tuc Philazers, ann tberefo~e pall ougbt 
to p~ap a Certiorari tnben POll atrign tbat fo~ (!Erro~. Per Holt. 

Dominus Rex )JerJus Fairfax. 

Jufiices OlRl1er of eetr{oll~ upon a ntan to take an gpp~eltticrt 
may compd moben to be quafiJel1 bp eerjeant Powell, fo~ tbep ran', 
a man to not compel anl' man to take an app~enttce all'ainil bt~ Will . 
ta,ke ~n Ap- tbe effeff of tbe @)tnttltc ig to make an 3lnfant'~ 3'illllentur£ 
p~ :n~c~.a- of 9:pp~enttcellJip balin, 1l0ttnitbffanl1ing btll Jaon,age; antI 
~~~~. IS toe ~tatllte ffl!,~, as the parties ihaJl agree, lnbicb gObern~ 

tbe 
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tbe wbolc QI:LHlfc, nun 11)£\1.15) plnfnlp it \1.1n~ not tbetr nCfiJJrt 
to make it (ompuIfiue. '(tben fo~ tDc 43 Eliz. cap. 2. par. 5· 
tbefc tuoro~, where they fhall fce convenient, tuill not brat 
furb a co1tffruCtiolt m, to make it compuIfo?p; wbctea~ ftc: 
fo~e tuep conln onIp bfnn toem to ~iUurrc, 110W tbep call binn 
tbctll to otfJcr t[,talle~, fo~ tbat rbep uHlke a )Ratc fo~ it; 
bcftne~, I)an tbep tui~ W>ower, tVete luouln be no o(eaUon fo~ 
n ~to(k (If q30ncp to '00 it \l1itb. 'Ulben bp I Jac. i. cap. 25. 
tbat eltilbleg tue 9Wafier to take untl keep tbem. O~jeC1ion. 
~be ~enerallP~a(ti(e. 31 fap tlJat atffcs upon tbi~ miffake of 
tbe ]unge~ }Rtfoluttolt~ ill Dalton's Jufrice; 1Ubcrea5J Twifden 
fain tue!? were ueuee tue 1ReroIution~ of tue 3lunrrC5J, tbel' 
were n~a1t1n fo! tbc purpofe a~ reafonable, but neuer u!)rccn 
unto. 

,ObjeCtion. ~bat tbc aCt tben will baue no effeCt. ~'(ti5J a 
miffalte, fo! tbep UTaP r~ife n ~to(k+ 'QCben Pyne's Cafe, HilL 
'2.9, 1 I Car. 2. ifJ e.rp~cf~, ann Twi1den l1eclaren it to be tbe 
I>pinfon .of all tbe31ungco tben. Sid. 41 I. 

Somers e contra. ~bilt tbcP map compel. '{[be 1110!n5J are 
platn, where they fhaH fee convenient; tbofe lRefolutton5J l11ere 
fo agreen ann b!ougbt itt b!, Hide, ann none but ~r. J(ufftce 
Jones nin niffer feoln tbcm, ann tbe retUen l13!aCttce batb 
been aU along acco~ntl1crl!" Sid. 99. ann tue cnn .of tbe @lta:r 
tute of Jac. I. tua~ to excufe tue ~affer from tbe ~enaltte~ 
.of fo!mer l,atu~. 

Holt. ~be ~tl1tltte mtont fom£l11bat tub en it gabe a )JDo1uer 
to ratCe a 0fOCk, tbat tbe ~nfter 11)oUIO babe ~one!? witb 
tbcm, 31 tbink otbcrtnife it Were neenlef~, fo tbat bp mp IDpi~ 
nion tbep cannot compel. 

Dolben. ]n 1662. Dominus Rex -uer{us Gilliflower, befo~c 
F ofter, it wa~ refoIuctl tbat tbep tuere c.ompellable, anll F ofter 
lJeClaren tlJut It \nn~ fo refoluen in tbe beginning of Jlting 
James'S$ ]Reign. 3)t 12 Car. Hutton ann Crooke neChlten It 
fo! Law at Derby. ]n Pyne's Cafe fcucral of tue ]llllgC5J nin 
tell me tbnt tbcp \nete of a niffcrcllt ®ptniou, nnt! ] tbink 
tbe ~!aCti(e i~ a(co~ninrr to tue Lam. 

Gregory. -ar:be 3ttconul?nicttcie~ will be gunter tLe otter 
bH1P bp migbtp «:are~; if a ~£t\lallt be nffo~ncrl!? toe ~)oufe 
of QCo~tcHtOll tuill uacb btm. Eyres. ~[{ben~ a ~tatutc gtue~ 
a 190wer it gtue~ all tuat t~ ne(elfa~p to tunt liDomer, tbe 
luffice~ baue potuer to lltfcbarge toe Qpp~cntice; 3; take it" 
tbep babe niffinit lS.otnerSJ, tbc~ ma!, bfnn to I1>u~bann1p. bv 
QI,ompulfion, but not to otberfj witbout ~ol1e~. 
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Holt. 'Vrben In E)u~banlll1' onl!, tbc!, can binn b!, CltompuIs 
fion. Dolbin in 6. Car. I. lubetber Ltn app!entice rna!, be tm. 
pofen .on a QtlerlJ!,man, ann aU tbe 3!unge~ tn England gube 
tbetr ~ptntnn fn! it. Sir Bulftrode Whitlock's Memoirs 16. 
ann in Bulfirode's 1Repo!t~ are moll of tbe JRefolutionfS tbat 
nte in Dalton; but tbe i>~ner was quatlJen beeaufe mane b!, tbe 
~cfrtOIH) .o~igilH1U!" ann nnt bp appeal, ann Holt Cain b~ 
caufe it tuafS not in l1>u~bann!!,! 15ut per ronts les autres 
Judges, Ie partie eft compellable at prender un Apprentice, au at 
meins en Iil.lsbandry. 

Duppa lJerj. Gerrard. 
Vid.les Pleadings Trin. ult. Rot. 11. 

S~ecirtl gffinn .of tbe <Zrafe fo~ .JeefS f.o! being JLtnigbtell, 
a~ a cutI.omar!' Dut!' upon tbe Debit' & confher' fore fo

lut', ann an Indebitatus fO! fo mucb in tbut manner nue f.o~ biG 
1'ee, n~ furb an i)fficer, &c. Demutter at' Narr'. Judie' pro 
~er' acco~ntltg tn toe ~afe of tbe Came ~laintUf agatnff 
Stephens in Com' Banco fnme pearfS fince. 

Breas lJer/us Bafpoole. 
Entr. Trin. ult. Rot. 22.. 

C~nfi~eratinn pan iSS not traberfable, agreel1 wit bout 
lllucb Debate, on a1fumpfit, &c. 

Brandling ~er/ttS Milbanck. 
Ent. Pafch. 4 lac. 2.. Rot. 116• 

A geoeral ERror fur Judgment en Com' Banco. Debt fur' Oblig' agafnft 
Judgmenr a- an Jl)etr, be plean~ papment bp IJi~ gneetIo~s, 31ung~ 
aga!nft an ment general i~ giben againll bfm. Hoil arguell, tbat tbis 
HeIr on a is ill ; tbe <!Cafe of Davis ann Pepyes in Plow. 440. tua~ ncter 
falfe Pl~a. anJungen. I Cro. 4 ~ 7. beln tbat non eft faCtum pleanen to ~n: 

mlft!' b~oUlJbt againa an E)etr, upnn tbe Deen .of bi~ an" 
ceffo~~ tutu nnt p~onuce a general llungment, ann tn tbe 
<.!tafe .of Bowyer ugatnff Rivelt, Pop. 153. tbat <!CaCe of Pepyes 
fa nenien to be Law, ann fn t~ it in Jones Iti88. ann of tbiS 
®pinlon wan Dolbin tlrongl!" ann tbat tbere was n.o rcaron 
1l1bp an Jl)ett t1.Jouin be mo~e Cl)argen upon fuCb a Jl!)lea tban an 
<lErecutor. 

Holt.9n 
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Holr. all f)£tt frJ ucunb ex;-!"'.U ; p .IDame ; un ~,te[Hto~ on~ 
fp rep~Sfrt'lt~ toe perron of tUC ([4 :TtltO~, ann upon Nil Dicit 
a gelttral jHl1!Jmcllt, ann fo nte ~t\.H'tul c.[fire~, Rolls l. Abr' 
Tit' rpeir, finn a fperial 2"UiJrrmCIH tuouro babe been ~tro" 
lleou~, UnlErS p~ilpen bp tue Plaintiff, nnn per vim Gregory 
nnn Eyres (aguinn Dolbin'£l £Dpinioll) ]tlugUlcnt tuaSJ af. 
firmetJ. 

Coleman 17cr(us Sherwyn. 
Hoc Termino, Moore Att' 

Ci'ucnant Con tbe ltlo~n Demife,) b~catb tbat tbe Defen
dant, ann anotber fJp bit1 QComman'O iJin entcr, &c. toe 

Defendant in big JF)lea ~~abCtre~, abfque hoc tbat toe De
fendant ann toe otuer nin enter modo & forma, &c. Demurrer. 
lPlea atguetJ to be ill, bcc(lufe if citber Din enter it i~ a goon 
b~eacfh nntl tbetefo~c tue f.trnberfe i~ tIl + + + + E con' it f~ a 
jopnt ([on£nant. 'Qtb~ee IDcmtie, ann nOllC babe anp tUing. 
(lCobcnant ougbt to be b~ougbt agaillft all of tbem; tbep fap 
tbnt tbe Defendant ann two mo~e let tbe ll,.antl bp IDeetl ~oU, 
aniJ au crt, tbat J. S. tuan fei~CiJ in Jree anll fo bp tbeie otun 
ft)fwlng tbcrt tna~ ltO QI;ftate; notu tue ([obenant in JLaw 
muff be fittn upon fome ~1lnte, ann fo i~ 'VareJ~ Qt'afe, Rolls 
Tit' Covenant 520. 

Court. Holder attn Taylor'~ cztnfe in HolJert i~ etP~er~, toat 
Ql:obenant Iie~ UPOlt tue WO!iJ Dimifi, ann to i~ Fitz-herbertTit' 
Covenant. ]f tue Ilelfo~ LhnftlfiJo enter, &c. aa to tue otuet 
potnt, tb~ee iJo tltmife, one enters; tbtit it1 tueU enoulJU, fo~ 
tt iSj bi~ own aCt, aniJ fn (!tontlruffion earb iJin iJemtfe; it i~ 
a general ~Obenal1t a!i to tbefr own affSj, ann tbe {!raberfe 
i~ goon, fo~ bc (!Crallerfeg it a~ tbe b~eutb t~ lain, attn in a 
fpedal 3ltrue pou llCC'O not fap. nee corum aliquis, a~ pou muff 
upon a general 3lffue ; ann tue ([ourt 'Oin acto!'Oinglp bolO 
botb Declaration ann lG>Iea to be goOtl, ann tlicrefo~e tbc 
Demurrer HI. Judie' pro Defendentc. .. 

TreYii~ 
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Trevillian )JeJjus Seccombe. 
Entr. Trin. 3 Jac. 2. Rot. 788. 

CAfe. Defendant plean~ fellen felletal i'utlatn~iefl of tbe 
re"'e;aIOut

o Plaintiff ilt fellcral affion~ ; ann in abatEment to tvi~ tve 
~::~:~ 'n PlaintiffIDemutt~, ann urgen tvat it tua~ ill, ann tvat noublc~ 
~batem~nt. nef£i of plea i£i a fault in all l\Dlea~ in abatement a~ tuell as 

in ')5arr. E con~ urgen per Tremayne, tv at Pafch. 25 Car. 2. 

agatnff Vaughan in tvt~ (lCourt, two flDutIaw~ie~ lUcre plean, 
en, ann upon vi~ tmpo~tunit!' Adjornat', tvougV per Cur' POll 
tua!' a~ tuell plcan twentp feberaI ~,tcommunteatton~, lUbere:: 
afl anp one ntfable~ ; fuppofe one of tve ®utlalU~te~ be tn 
pleanen, tubo 11)all balle 3Jutlgment f Sed Adjornat'. 

Sympfon )Jerfus Inhabitants of Penryth, &c. 

D Illringas fo~ tb~owfng nolUlt jf'ence~, &c. quat1)en, be; 
eaufe tbere lUcre not fifteen nap~ between tbe ~effe 

ann lReturn. 'Qrben moben to be amennen; but per Cur' aU mi" 
ftaitet$ in not following of 3Jn{fruffion~ are not amenl1able bl' 
tbe @>tatute of H. 6. but rucv onl!' a~ are p~oper to artfe from 
tbe nireffton £If tbe part!', a~ debet & detinet mbtre ougut 
llt'lt to be i~ not amennabIt! 'Qrbe -areffe £If an ID~fgtnal i~ not 
amennable, beeaufe it t~ not fo~m, ann becaufe it t£i not from 
tve 3lnffruifion of tve~Qtliellt but a mifiake of toe ]Lam, ann ne~ 
nfen to he amenl1en, V. Rolls Tit' gmennment. m~itOf cntt!, 
Tefted 14 Feb. Ret' Octabjs Pur> not amentlable. 

Chamlet and Ux' )Je1us Griffin. 

CAfe fo~ 1t18~nt$ fpoken at relletal time~, ann mollen in at" 
ten of31ungment, tbat fome lUere not aCtionable. Hoop

er p~a!,e111ungment, becaufe anmttting tbat, pet if tue latter 
lDo!lJ~ ate of tbe fame ecnfe (!E,tplanato~!, of tbc fo!mcr, it 
loill be mell enougb, tbo' of tbemfelbe~ tuep ate not afftOlt: 
able, anti tba~_tua~ tbe nifference In ]ackfon't$ ann Tallner'~ 
Crafe in I. ero. 3"'7. Adjornat' ~Iere de hoc. 

Bickerfiatf 
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Bickeritaff 17erfus Holden. 

D EB T on tue ~tatute of 'i:ptbef>. Per Cur. 110 neen of 
a Capiatur, be,ca~fe 'ti~hot Tranfg' & Contempt. Jaot~ 

lntti]ftan'Otng Beecher f) CZCafe 01dfeild ann Lee, lInbi1:: 
bitant~ of Witherley, beltl 111ell eltOUlJU wttbout it. 

Bradfhaw 17crJus Swaniton. 

PlROuibttiOn neniel1 in a euit fo! 'QI.:ptUe~ on euggdfion ot 
a (!tompofition, fo~ per Cur. tbe Law batb been taken g. 

tbcr1lltfe~ 

Parker ilerfus Gage. 

T Rover. On Non cuI. a 1!Crtal befo!e Cltutef 31uftfte Holt. Heriot not 
'Clue ~efiion being about an Jpo!fe ret~en fo~ it l1>etiot. fdozed off the 

l1Jelti bp Holt, tuat eitber fi)erfot @>erbfte o~ G:uffom i~ fei1"able Manoro 
off tf)e ~ano!, becaufe it Ite~ en prender ; an Jl)eriot @lttbttt 
i~ fountletl on anticl1t i[:enure. a Suit Jl>erfot refetbeD bp 
DeeD cannot be taken off tbe S1'ano~. . 

Saunderfon 1Jeifus Nicholle. 

U JF)OIt 4!fbitlence Bulen per QC.31. Holt, tuat in Debt plerie Where 
Adminifiravit atlmtt)l tbe Debt, but otuet1l1tfe tn an ~Uft# pleading . 

nn un tte (!tare, U! tn an Indebit. Aifumpfit, fo! tuere tut Plainti£fP~ene A~mlo 
muff P!Olle tne lDebt; anti per Holt in P!mf of a plene Admini- ntr~'fnth 
firavit, if tbe affton be Debt on a '!Donn, ann pon offer papment D~~:s t e 
of a '!Donn, un plene AdminHlravit, p~Olf muff be 'ttua~ a Debt 
bp 15unn, tlJat 'ttua~ @leaten anti DeltUcretl; but to Debt 
on fimpte <l!:ontraff 1'OU ncen untp p!o\1e papmcnt, beraure 
if no ')5ontl 'tt~ a goon anmtntffratton in tbat affton. 

Tel.m. 
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Thursby -ver/us Halburt. 
1mr Mich. VIr. 435'. 

An Award DEbt on a 130nlJ tnftb Qtonbition to petfOlm 9tnariJ, tbe 
to Sue a atnarn i~ tbat toe Defendant llJouln @>eal aniJ <!E.r~ 
Bond with . cute a 130nlJ tnitb ~urcttcfJ of tbe penalt!' of 200 1. fo~ 
Sureties, a- pa!'inent of .00 1. ann tbercupon tbe Plaimiffto lReleafc. 
void~ only . Nul del ~tnarn pleaneb, tbt b~tatb affignciJ 1Ua~ tfJat 
;~r:~jes~he tU,e. Defe?dan~ ~ttJ not tieeome . bOU!liJ. Ufter [terlltft pro 

Oller. @>tr FranCIS Pemberton mobetJ tn 9rrcff of llutJgment 
tbat tberc ltla~ no gooitatnarn, fo~ tuat ~ttnatt boil), being 
concerning tbc aff of a 0trangct. 

Per Cur. 3\t i~ boin onl!, afJ to tbc ~urette~, but goon fo a£' 
to binn tbe Wart!' to become ')SQunl). 

Per Pemberton, tben it itt onl!, an atnartJ on one fine, fo~ 
tbc Refeafe, itt not to bc niben, but upon @>caltlt~ fucb 
15011ll, ann fueb 130nll ltlitb §Sutetfe~ neber being to be 
€9'ealell, tbct£ ifJ not to Dc an!, Refcafc anll eonfequtntI!, 
tbe ¥lwartJ bofn; ann eiten tbc Qrafc of Barney ann Fairchild, 
in Roll. I. Abr. 2';9. Q(warll tbat A. ann bi~ @>on moulll paf1t 
itn (!J;!hhe, Dnn tbat 8 1. flJouln be pain, &c. anll in Urreff .of 
lungmctlt beU ... til, becatlf.e \loin afJ to tbc ~on being flO 
}It'au!,, DUn tgat being tpe confitlerntton fup!, tue ~Otl.e!, 111a~ 
to be patn; anil tuc ®one!, betn~ to be pain in confitle,ratiou 
of fueb atfurunce tue a1tJarn i~ boitl, tbotlgu turtt be iltbcl: 
cOtlfillcration on botb part£) tn tue atuartl. anti per Cur. 
tbe P?incfpal (!tafe tlaien tUt lUO\len on tbe otber fine. Vide 
poftea. 

King 
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King )ler/us Dillitton. 

Entr. Hill. 2. & 3. Jac. 2. Rot. 494. 

ERror on Judgment fur Special Verdid en Ejectione firmx in 
Com' Banco. 31t tuaf:) now arguen bp tue 31unge~ Seriatim • 

.t.yres, 'QI:be point iSS \1luetuer John Freeman tbe 31nfant 
be bounn b!, tbi~ <!Cullom fo a~ to make a @>et3'ure o~ 
.tro~feiture. fli:be Q!outt of Common Pleas babe anjungen 
it pur Defendants, anll 31 tbink tueU, ann toat 3lungment muff 
be uffirmen • .fritl!, ] take it tbnt we cannot tntenn tbis @>et" 
;ute founn in tbt~ @>pecial <lletntff an!, otuerl11ife tuan a!1 an 
abfolute .Jfo!feiture, ann not a -m:empo1ar!, one, tucre t~ fUI 
qualtfication founn, fo! tue ~(rufi intenn it a~ tue!, babe 
founn it; tue!, ate tlno ntfftnft (;[ullom~ in tbeir .flatllte t 
31t irs true, a reafonable intennment t~ to be mane upon a 
merntff, but tbat muff be tubete notbing i~ founn to impugne 
it, Hob. 262. ann Morice ann Prince}~ QI:afe, I Cro. 521. irs 
ttp~ef9 tuat we cannot intenn an!? tbing otbettutfe tuan tue,., 
babe founn it, a~ IDemann ann Dental of }Rent founn llJaIl 
not be tntennen UPOll tbe JLann:: ~be fame i~ in l. Rolls A- A F tl: 
bridg' 698. ]n Aihfeild'~ <lCafe, Jones 157. an lnfant Qtop!,~ foun~ ano~ 
bornet make~ a .JF'eoifment in §ee, 'ti~ no §o~feiture at au, nor bee i~. 
but tuuen be pleafeg be mal' (!J;nter. tended in a 

]f tue QtutIOl1l ban been e.cp~ell!? founn, t~at an Jlnfattt Verdict . 
.o~ q3an of fun age no not come in it 11)all be a §o~feitute, 
tbi~ ban been goon, fO! an e.cp~cf9 <!Cullom map binn an In- Cufiom 
fant; ann fo i~ Seeme'~ QI:afe ILeonard 266. IDftbe JLO!n'11 ap .. binds an 
pOinting one to teceibe tue W!ofit~ lIuting .mon=age t @>o 'tts Infant. 
tn tue <!Cofe of an £Office, a <!Connttion e.cp~ef~ tutu binJl an 
lnfant. Whittingham'~ ([afe, 8 Rep.44' ~o I Infiit.246. Jlttfan" 
(!' fi)aH be 11.0 ~~ibtIzge mbtee tOe pubIick }Repofe .of tue 
l~calm j~ concerne'O, .01 againfi tue ll\fnrr. 

(toe ~xrc i~ onI!, It1bctber tbff5 ([unom a~ beee founn ge .. 
ncraUp tuiU btnn, O! 'Ootb e.ctenn to lin ]nfallt; anti J tf)mk 
it notb not, becaufe be f~ 110t bp e.cp~ef~ mO~nfj 1t1ttufn it. 
fr'irff, tue lRfgbt~ of Jnfant~ ate ruucb fnbouren, I InfiiL 
246. nnn tye reafoll i£J tue p~efumpttoll In fLatu, tuat tbe 3ln~ 
runt noto nct knotu utfS B.tgbt. 1nfant alan uabe bi~ age 
in a CefTavit; ~IJat] tlJitt{t i~ tbe better IDpfnfcn UPOll rom= 
parifolt of tbe ')l3rok~, tlJo' fome feem agafnff it, 2Infijt.40r. 
9 Ret'. 8),. I lnftit. 3 80. 'Q:i~ true, in fome <!Care~ an Jnfant 
biltb no l.!l!ibilerre, un in iZafc of <[burry, .Life ann lfbett~\ 
1 InUit. 2.) 3, 4.3<!. tube~ tve ~tatutr~ uiue n rrmet'.!' bp ,an 

~ 2. aalO~ 
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affton be itt bounn, otbetitlife Invere un ~ntr!, t~ gtben, a~ 
ttl c.!!afe of tue ~tatute of Mortmain. 

a general Qtullom UJall not binil an 3lnfant. an czr;uffom~ 
are to babe a reafonable Intennm£nt, a~ if a Qruffom be fO! 
an 3l11fant to make a jfeoffment, ]ttfant ~eltallt in ~aH 
cannot no it, but onIp ttenant in F e-fimple, Rolls I Abr' 567. 
Yelverton 1. 1 Cro. 879. lRemainner man 110t bounn bp tbe 
<[ullom, bteanfe it mull be taten firmIp. 1n @)it: Richard 
Lechford'~ (!tafe, 8 Rep. toe c.!!uftom i~ to be in tennell, fo 
R$ tbe IPeft be of full age, founn ~emo~p ann .out nf 19~1~ 
f.oll. Jlnfant5S are e,rempt bp reafonable (cnffruffton cut of 
@>tatute~, tbougb tuttbtn tue genernl alo~n~, Merron cap. 6. 
Stowell'~ (!tafe, Plowd. 364. Jnfant I!) not tuftbtn tbe mean~ 
tng of toe QrUflCU1, be I!) not tuitbtn tue mo~n~ of it ; fO! 
tunt i$ fo! toofe tbat ban a lRigbt to come itt after rueD a 
~urrel1ner. JElotu tbe Jjnfant UJn~ nct toe ~an Ulbo {Jan tbe 
}Rigbt to come in tben, but tue .fratber. llJe t~ bere founn 
to balle 110 otber ~ftle tball tbat of S>on ann Jl)eir to bis 
.fatber. a Qroppbnlll flJall lJifctnn acco~ning to tbe common 
)Rulers of tbe }LalU, unlef~ particular Qtullom alter ann o~ner 
It otberl1life, anti tberefo!e tbe JJnfant irs not tnitbin ettver 
meaning a£1 to a ~empo~arp o~ abfolute jf(qfdture. Infant 
i£1 not 1llttbtn otber Qru{fom~) ann fo t~ Ailiz. ;. Rolls I Abr' 
,67. Jones 157. Noy 92 • {[bere t1$ no neeetrttp t1 confirue toe 
3!nfant tuitbtn tbt~ Qruflom, tbere being no p~ejtfuice to tbe 
l.atJp.of tbe ~allO!; fo! 'ti~ not founn tunt tue Lanp lUan to 
babe a Mine, ann tne cannot intenn it being matter .of JF'aif 
not fOtlnn bp tue 3lu'tp, ann no Mine i~ founn to be nue; tOt 
]Lanp 1l1ant~ 11ct a ~enul1t, fo! till anmittance tbe ~urren~ 
nero~ conttnue~ ~enant, ann from bim 11)£ 1$ to balle bet 
lRigbt~ ann @)erllt({'~, 3 Cro. 346. Yeh~. 16. 1 take S5lir 
Richard Lechford'fj ([nfe to be e,rp~cf~, fo~ om: ~ufe t~ tn tue 
uature.of a IDffcent a~ tbeir1$ wag, OUt;:; ig ftr.ollger; tbetl.~ 
tbe alteration tun£' up tbe aff of \1150'0, to tubicb tf)e tOH) .of 
tbe ~ano! 1ua~ no map P!tul', but bere 'tin bp toctl: -omn 
~oncurrenee,viz. accepting tbe~urrenller, I Leon.ico. Rum
ney ann Evcs'~ Qrafe i~ e.rp~ef~, tbnt ]nfunt tg not !JotmO to 
come to anl' <[ourt fo~ anmtttance nuring fJi~ Bon-age. '([be 
fame tn Anderfon ann Heywood'~ QCafc, 3 Leonard 22 {. JJ am 
~Pt to n~tl? tue £lDpinfon of JJutlice Williams tn Crooke, tnbtcb 
I~ an ~pmton Obiter, ann to mbteo tue otber ]unge~ fpeak 
notbt~g, nOl tg it mention.en bp Cro. 31 contInUe tue lung: 
ment ltl tbe Common Pleas ,~ wen n{ben. 

Gregory-
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Gregory. wi;ctt)cc rbe rtlJDt of tue j'nfant be fo~feften up 
tenron of tt£i JaOlt:clulm t~ tbe Quxrc santi ] nntcci1tc fJt~ 
tigbt t~ not fo~fritctJ. Jf tue ~utr£nnetec nit? bcfo~e Unnat; 
tanee, tfJc {)etl: fi)aIL baue tbe LmttJ, 2 Siderf. 37. (H. 

Blum ann Clcrk'~ QI:afe, tue Il)cit vutb furb a rig-bt to t·~crG 
tbe i90ffetrion llrrl1tnft tbe .lora, tbat be cannot be tcm(;.1lC~; 
ttn be l10tb fOUle afi to fo~fett it !t[.tr 3:tttereff oftbe ~urtcn:. 
DerO? t~ baunt1 bp 'tbe l~~efentment of tbe @)utrenner itt 
Qrourt, bi~ 31l1tereft i}l lletermineil bp tte JP!cfclttuumt, f02 
ttll tben 'tIll 110 <[ollnepance, but after W'?efentmcnt UJC 
t..o!'o i~ bottutJ to take llctice of it; ann it Ite~ not ill ti;e 
powet of tue 0utrcnnero! to no anp aCt to lneaken bt~ ~tn> 
rennet. ann fo t~ Burgoine ann Sp<l]ding'~ <[afe, Cro. Car. 
28 3. ann itt Rolls I AbrJ 500 . }ti~ fain tiJe <!fffate remain~ 
tn tue @>ttrr£nneto~ till J5>~cfcntment, ann from tbenee l)e 
inferren, tbnt after l\!>~efentmcnt )ttna~ tn tue ~tlrrennerec, 
becaufe tbe ILo!,O tuaa bounn to atlmit acco!i.liltg to it, Quxre 
Confequentiam, car Ie Ley eft aurrcment, ann fo agreen bp all tDc 
ot1)ce 31unl!e~. Jf}ete i~ llotbtng but tbe ~ttIe of tbe Jilt: 
fant coltcerneD in tbe mueffioll, fo tbat bere tbe ]nfant be: 
ing tbe If>erfOll coneernen bp teafoll of fucb bi~ ]nfanc1' t~ 
ltot to be p~efumen able to p~ofecute bi~ Q!laim; be etten N oy 
92.. Jones [57· IDf an 3:ltfant~ feoffment not malting a jfo~: 
feitute, ann if uoIuntntp aa~ flJall not P!CJUllicc an 31nfant, 
Ulucb ler~ fiJaIf an amtiTion namage bim; bere I£' a cuffonta~ 
tp ]Rigbt lJi[ccntleU to bim, anil tbe ]ur1' babe e.tp~eUp founn 
it fo, ann tuerefo~e ntt 31nfant cnnnot reafonalJlp be Plefu: 
men 1Uitbin tue Clruftom. 

Dolbin. t!.be ]unlJment ougIJt to be Rifirme'O. <[oppboItl 
1. ann~ ate fttrrenn~en out of ([ourt to tbe ure of one F rec
man finillJl~ Jpdt~. Freeman nfe~ befo!c tbe nett Qrourt, tben 
tbe ~utrenl1Ct f~ p~erCllten, ann toe ]nfant noe~ not tOlUe 
nftet tb?ce ~~oclall1atiolt~, ann tuen tbc <[uilom f~ foultn,&c. 
QIxre [[lbetlJcr an ]nfont be bounn bp tbi~ ([uffom! ann 31 
take it UJc ]infant irs out of it up tl)e rcafon mfO (onfiruitiolt 
oftbe latu, anti j1 COllnot n~rte witb tn!;' 1l3~otbtr Eyre, tfJi1t 
il Ql:uffom to tint Ull 3':nfunt £tp~cll!, wouln binu Dim, fOl ] 
tbittlt 'tUlouln be iwin, but tunt ifJ not out ([nfe. ~bi~ l£l 
agreeable to tue Beafon of tue }Law tn otuee <[are~; ajfinr 
at Clrommon taw barren all tDcopIe tbat nit! not (Iattn wttu: 
in a ~eflr nnll n IDa!>, but flit ]nfultt wafS eJ;ceptetJ! ] acrrue 
from-tue tcnfon of tbi1t <[nfc. 3lt i~ tbe Juffice of tue ([OUl
mon LnW to Niuf1c~e J1ttffiltep, a~ in Srowell'!$ ([are! ~o mnlie 
on J,nfnnt (i~ (Onnmmt to ufe Bearon tuot bane ltO 1Reuron, 
1l.l0uro be illl lmrrnfolHlble tbin!!: ]n t{JC Dottor lWJJ Srudcnc 
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an ]nfant i~ e,ttttfen bp tbe lLatu of Bcafon, now if be tl)all 
be e,tempten out .of tlJc \!Common lLa1l1, mucb mo~c from a 
~pecfnl ([ullom. Jl)crc i~ tbC ([afe of an Jl)etr of a ~ut$ 
rennerce, lnbtcb i~ fironger tuan tuoerc tbc !pcit of a QJ:op!,~ 
boIl:Icc t~ an ]nfant, fo~ tbcrc tbe ILo~n tuant~ a ~enant, 
bere be notb not, fo~ witbout mp '1l3~otber Grcgories £lDpinf
Cit, 3] take it, tbc ~tttrellnero~ conttntle~ fir:ellant. ~be 
([unom ann mfage of moff qropPbolncr~ t~ fa. 31 1l1a~ ~t£tn~ 
arn of '{[wentp fir QCoppboln ®ano~g, ann in cber!, one .of 
toem wa~ tbf~ <!tUilOlll. IDm: conffant ~ntrp tua~ nulla Pro
clamatio quia Infans. 

Obj. 31t fiJal1 be a §o~f£iture quoufq; anll tuben be collte~ 
an'n tenner~ bi~ jfine be UJan be tben an mitten, ann tuo' 
toe Qtuffom be f.ounn general1p, tbe )Law 'UJan make fucb a 
reafonable confiruffion. 

31 Anfwer, not. ] take it tbat an ]nfant i~ generaUp out 
.of it, anil tl)ofe lUOo argue 011 tbe otber nile no fa!, tuat an 
]nfnnt i~ exempten in part, lnbp nat toen in tbe 11100le f ')61' 
toe Qtomm.olt }LalU fo~ a jfine be neenell 11.ot babe claimen 
tuitbtn a ~ear ann a IDa!?, tubp tben fiJ.oUlil be not babe 
tiute oere after bc come~ .of age, wbcrea~ bc ig exempt 6'e~ 
lleraHp f 

Obj. '([be IL.o~n tbcn llJaU l.ofe big .rrtne. 
Anfiver, Jao jfine i~ tlUe tiU allmittance, anll fo be cannot 

p~opetIp be faill to l.ofe toat tubicg be nctJcr ban. ')But conll" 
11er tue lof~.of tge 3lnfantg ]ngeritultce, ann fet it in tue 
~cale lnttg toe lLo~ll~ jftne; tbe JLO~ll batb .onlp tbe §ine 
!!elap'n tiU tue 31nfant comC£1 of agc t 13p moff <Zroppuoln 
QCuftoma tbe JLO!lI appoint~ n ®uarllian f.o~ an ]nfant, ann 
btmfelf i~ bounil to come in lUitbin tb!ee l13~.oclamatt.on~ nfr 
ter be fa of age, ann be can baue ltO ~ffate, becaufe be can~ 
not be ~etiant up tbe <Zrttftom tIll be be allmitten; but 
luben be t~ anmittetJ, 31 tljinit tbe JL.o~n map fet a jftlle 
lUito regar!! to tbe time.of bi~ llela!, .of beillg aiJl11ittcll, iltl 
four ~ear~ fo! inffance {nffean of tmo. Jin fome ~3an.o~~, a~ 
Harrow on the Hill. Hayes anll Croyden'~ l.!I:afc, 3J n ~ttatt!Jrr 
purcbafe ILalln be tlnllI PllP fiue O! fix ~eflt~ balue fo~ a 1ftnc, 
but a QtoPPDolner aJan onlp pap twa pence, o~ tue like; ann ,1 
JLo~n map ]ncceafe bi!j gine UPOIl tbf~ acc.ount a~ weU ilS 
upon tuut. a~ to Srowelmro Zouch'~ ([afe tbnt wiU not reael) 
u~, fo~ tbat i~ not grounnc'O nil ·l Hen. 7· mbic!) wa~ to nr~ 
firo!' QClaim~. 'Qtbe ~ptniolt of Dyer, ~bat tOfte ncr mum' 
~an.o!~ in England ll1~He t{jr ('[uffom i£), tbnt Jaolt<t111mit< 
tnnce 1UttI)itt a ~ent ann a IDa~ f!jall fo!fctt, tfJOU!JiJ an Jll~ 
f,lIlt, tDat i~ bi~ ®pinron ~ Lilt] ti.Jtl1k {)C i~ out of tbt' <Zru,. 
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nom, befine~ a~ to tue finntug of tbi~ <I1ertlHf, bere i~ no 
~ttle foun'll, it is not foun'll tbat tue lLann 1lJall be fo~fei~ 
ten, bnt onlp tbat tbe 13atliff fiJall enter ann Cefie a~ fo!, 
feiten, ann tuftbout a jfo~fetture tbe ILo~n cannot maintain 
an Ejedione firm~, &c. 

lLo~n I.!tbtcf jiuff!c£: Holt, E cont. ~p 1J3~otber~ babe nrguell 
betp mueb upon tue t9~fbtIe((e~ of ]nfrtntz, mort of mbteb 3f 
no a~tee to. ')But tuat tnbicb gouern~ mp [)pinion fa tbi~, 
'(t:bat lItttinlJ ann until tbe Jpett of tbe ~utteltneree be an~ 
mitten, tb£ IlE:ftate of tbe ([OPPDoltl remain~ in to£ ~tlr" 
te1tnero~, cmu tbea tue Qfffate of tbe lLo~n remaining in tbe 
@>uttennero~, tbe lnfaltcp of tue Jpett (if tue 0w:rrnne::ce 
cannot affeff tbi~ Ql:afe, Yelvertol1 145"· 3 Cro. 34 S· tbt €S;ur~ 
rennetee till abmittance batb llettber jus in R e no~ ad Rem, no~ 
batb tbe ~att!' anp cemenp if tue JLo~tJ refufe to aiJmit, 2 Cro. 
368. ~o tbat it t~ plain tue ]nfant till ~nmittancei~ a meet 
0trangcr to tue Qfftate, ann tuat being conffOete'O, it i~ 
11erp ffranlJe tbat bf~ ]nfuncl' flJall p~oteff anotber ~an'~ (lE" 
fiate. Jif an Jinfant tlli'!ke~ a jfl'offmcnt mtl'l 'OiefS \tlitbout 
Jl)etr, tbe jfl'otfment i~ 11oi'O, ann none fi)aIl take al:luanttlge 
\'If tfJt ]nfancp; tue l.o~ll bp Qffcbeat fi)aU not, becaufe It 
etranger. Jif an ]nfant 't!I:enant in ~aiI make a .feoffment 
nn'O 'Ote 11lttbout ]tfue, none tbftt are §5>tri1nger~ in '1Blron 
fiJaU take atlbantage of, tue Jinfancp, attn berc tDe ~Utten; 
bero~ robore \!Eftate ttl' latln ig, i~ a meet ~tranget. 

~fJl' ]nfant t~ at no p~eju'Otel'. jl~ it aup mo~e to tbe ]n~ 
fantg loffS, o~ nifanbantage tnbl'tbet toe JLo~'O o~ tbe ~Utren'" 
iJeto~ f)abe tue p~ofit~; tbejfo~fl'{tute i~ committl'O up toe 
~urtennero~ not bp tue lnfant, i. e. tn making rueo an Qf~ 
fiate to rueb a ©an, tubo will not come tn nun take it up, 
ann \tlIJP fiJouln be enjo!, ugainil tue l.o~iJ f 

'~i~ a: jfo~f£iturl', but nefeaiable. jfitfi, becnufe )ti~ a QCon~ 
bitton anue.rc'O to tue \c:ffate, tui~ being tue QJ:uffom of toe 
~ano~, 'ti~ toe l.atn of tbe Jj!)lace, anti Ul'it!lJ QCoppboln be 
nluff perfO!lU tue <li:on1lttionfS reqttfren. Jnfant mahring a 
lLeafe fo~ ~ear~, 'ti~ a jfo!feiture but 1loinable bp r.n C;,!tl:P 
tuDen be pleafe, Latch. I~9· 

~bfg Qtuftom tuat obligl'~ tbe ]nfunt f~ to intitle tbe 
)1,orO to a jftne. ]nfattc!' ilJall be ertennen to nelap a reme: 
np hut neber to ennanger it, ann bert a Jftne itl {neitlent up 
tbe <[ommon ILam to aU l,[oppbol'O~; ruppofe tbe 3infant nfe~ 
tbe JLo~n can ueber babe eonfineratton of Vi!) fo~mer jfinc. 
mbere tbe ~tt(Cfto~ i~ boun'O, ann a remetlp i~ to be ban as 
gafnft un 31ttfant, be fi)all balle biS age, becaufe be fi]aU not 
t-e intangle'O in 16ufil1l'r~, bUt tbat t~ onl!, a nefu!' ; tnberr 

flU 
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an Jinfant {Jas lRigbt, as; if it f[)ffcent be cnff, bi~ lRigbt mall 
not be taken awnp bp a w~ollg nott tb~ou!Jb bt~ lLacbeffe : 
~ut bere t~ a quite ntffetcl1t ([afc, tbe JLo~n is; tn llanget nf 
Iofing bis; .fine. F erne Covert 1.6 Jpefr to a QtOP!'boIllet, ann 
tbete nte tb~re J.I!)~ocIamatfon~ matle, ann 11Jc ann bet JPu~bann 
no not come tn, tue JLorO ftJaU ~etie, ann tt~ a JTo~fctture 
nuring tue Qrobetturc, 1 Cro. 7. 'Qrbe teafon of ([oUerture is 
tbt fame tuttb tuat of Jinfantp; if pou Caue it to an 3iufaltt 
POtl muff falite it to a ~ erne Covert, fo~ tbete is; no nUference. 

@>ir Richard Lechford'S; <[afe batb been infiffen on a~ an 
gutuo~ftp fn tue 19oint, tue <[afe fs certain!p .Law. ]f be 
come~ in ann p~ap~ to be ailmitten, be fiJan be fo, anti fa 
beee. Crook beln tOe IjJeir uc:~mn tbougb beponn ~ca+ Wil
liams tuat arguen it Btit, fain tue lLo?l1 if;) at no mifcbiefm,til 
map f£tie quoufq; ann take p~otit~ quoufq; (;i.e. ] look upon it 
a~ tue agreement of all tbe ]unge~. a.s tc I Leon. 100. tfJat 
tua.s not tue POillt in Slnucffion, tut a faptr:g no map£i necef:: 
farp to tbe ([afe. Jao ~rl1t i~ t.~tl11t1 to (orne tn, but oul!', 
if ann wuen tbere Are w>~otlamattO:H'. Infant §teeb(jItJer 
tbat bOIl1!$ up Jhnigbt ~etllite, tte lL op CjaU ta:Sf; ti)e p~£Ifit~+ 
~bere i~ no mo~e rearon fo! tbat- tban fo~ tots of bufe <lfE£U., 
age; tbe rearon £If tbe otuet i.6, becaure tt~ an inCli1enr to 
tbe ~ellUte. ]a it not fo bere in tbfs; ([afc f ~be tearon tub!' 
tbe lLatu take~ care of Jlllfant~ trs to p~tferbe tue Jinberi= 
tance not tbe mean p~ofit~, bere i~ no Inr~ to tbt Jinfant£{ 
llnberitance in tbiSl ClCafe, no! an!, benefit to bim bp tbe ntber 
tonfftuffton, but onlp to tbC ~urteltnetO~ ; ltJbercfo~e ] am 
of SlDptnion tuat tbe ]ungment hl ill; but l1ecaufe all m!, 
'l5~otbetfj are of anotber ~tnn, it muff be affttll1en. 

Lee verfus Libb. 
/1 

Vide Supra. (; e/J ". 

A Will with SE E the Cafe and Arguments before. <tbter Juffice Holt 
one Witnefs now neliberel1 tbe ®pinloll of tbe COUrt, \tbe Qy~re on 
and an 0- tbt~ @>petiat illernHt i~, if tbf~ be a goon [:HII. ~;:\c JtC aU 
rher con- of flDpinl011, tbat tbiS i~ not il goon ~ltlf l11itott tge ~ta" 
fir~s t~h tute! !pete ifj a bequcff, il Delltee not attcffCl1 vp tLI?tr [[tit" 
Will w.n fs netIt~+ ~be g(f tequire~ tuat tbe ~ntt!' ~tgn tbc mUI in 
~~; !:~~ s tbe ~~cfence £If tb~ee mftneffe!$, tue tottn mtitncrr~ t~ not 
the Statute) a mtltnef~ to toe fittl,ann cannot p~olle tbe firU:, wfJct£as 

, tbe tb~ee mftnetfefj are to p~Olle flU tbtngJ) tbe ~t;':Lute tt= 
qufreJ). Judic pro ~ler. 

FdJcfio~c 
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Edldl:one verfus Speake Q 

Intr. Trin. Ulr. 2.43. 

EJectment, Special VerdiCt. aIpon a ~tial at tbe 16ar tbe A gC0G Viii! 
31UJ:p finnss tbat tue Plaintiff'~ lLctTo~ f~ !1Jcir at )Law devifes 

to J. S. ~~"t J. S. bp miH a£to~ning to tge ~tatute iJeuifen ~and,s;)al~o-' 
tbe JLann~ in quetltoll to tue Defendant. ~ben tbep finn ano. ~ e~~ 1'1] 1 

tbet (llilrfting publt1lJcn bp tbe ~dtato~, a~ bt~ ,Iall jLC~nI tn rae;~e~a~~ei 
tbe p~e[ence of tb~ee wttnetre~, reuoIting aU otber ann fo~. to [he fame 

mer mflr~, ann tuat tge mttnetress to tbi~ Iall fnl.1fcribetl Perfon, bur 
tgeir mamess tbereto tn tbe fPaU atljotntng to tbe Room not aw(t,=d 

blbere llJe 111::.'-;, tut in fncb a place tbat 11)e couln not fee toe bY,~l-,;ee 
nt~:~· rffcss, 111l;fcb laa Writing gaue tbe fame JLann to tue .'H~tntifes 
y, r. '. E Ii & m tile pree 
Lt p.lenc1an~ L I, C. G ,:- I 

W.;!iams arguel1 pro Qier. -m:lJat tbi~ Ian f£) a goon [[tri" ~~~~fa~~: ic 

ting tu }Retoke 1tlitbttt tbe <[Iaufe in tbe @>tntute of n') Revc,~a.
f~ -"t; ann Perjuries, tbougb it be not a goon mtn to pafss lion of (t\( 

;L~r.~~ ! 31 agree it no gmn mill, becaure tbe mitne1fe~ nin firfl: WilL 
not fubfcribe tbdt mame~ ill tbe ~effato~~ @!efence, ann 
tbetefo~e tbe Debtfe i~ a boin Debife of tbe lLann~ ill que" 
ftion; tbat f~ a requffite nccetrar!, bp a pOfitibe l,atn, anll 
not to be belpt bp anp <[onffrufffon o~ otbet 3lntennment; 
;>tt~ a <[ontlttutttJe l,atu, ann tberefo!e tlrifflp to be purfueb ; 
but tbougg it be uotn ar; to a IDebtfe of tbe JLann~, !1et 'tt~ 
n gmll iRebocation lllitbin tge tllo~n~ of tbnt <[laure, tbat 
ltO [[lil! 11)all be reboIten, but bp fome [[lUI o~ otber mrt" 
ttng, Declaring tbc fame. jl)erc i~ a Writing l1eClaring tbe 
fame; tue <[Iaufe about mIlillt$ f~ cautio un!, pennetl, it notb 
not tnate tbe mill tJoin fo~ want of fubfcrtption of mitltcf= 
re~, 'tt~ onlp all bequell~ of JLann~ fiJull be tJoin; fo tuat it 
temain~ fitH ms a Wtll, ann it befnIJ n ~Ull, anO neclaring 
all otlJer milI~ to be reuoltcn, 'ti£i a [[! ill to aU otber 
purpofe~ erCl~pt a DeUtfe of JLann t )((C:{f) a turJritfng tllitbin 
tbe Q.i:lnufe of Rebocatiolt, it batb all tbe QI:trcumtlance.!) re· 
qutren ill anb bp tuat Qtlaufe. a lfttlc tbfu!J luoultJ nmke a 
lRebocation fo~merlp; bp tue l2 of Hen. 8. of ([[iiH~ tucre 
i~ tUltbin~ of rogut fiJan be a lRebocntion, ann Dyer 141. a 
lRebocatfolt mifibt be bp lno~n of ~otttb; if tucrc bc jrnff~ 
incollfiftent tuitb an lntentton o! Will to giue tbe lLan'll, 
tbep make n iRctJocfttton, a~ tbe @>ale of JLann i~ a lRcU06 
cation, tbounb 1.nbcll it i~ tepurcbufcn a }RcpubHcution tuiH 
bo. a (~(i]ill i}j but an 3mbuiiltM!' Jnllrument, an incfwate 
~ff tbat map be repcnlctl up n \let!' fmaU matter t [lP(lU tiJt~ 

11 aCt, 
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aCt, if a ~nn tl1n{te~ a [[liII ncco~~ing to t~e~e <!ctrcu~tl~nce~, 
a jfeoffmcltt will be 110 lRebOCatlOn, fo~ tt~ not 1ll1tbm tbe 
erp~er~ woro~ of tuffS <2tltlufe, but our~ obferbe11 tOat ([Iaufe 
intlrel!'. a DebiCe U!' l0ntol lUn~ bOln a~ t~ make n De" 
bife; pet btfo~e tbi~ ~tntute 'ttna~ a lRel1ocatlOJt. 9 Jreotfl 

mellt tuitbout ~xecution tna~ beln a countermanD of a mtn 
ill Montague anti Jeffery'£t Q,Cafe 42 9. tbe fame tn Rolls Abridg .. 
ment, tit. Devife 5 r 4, 5 15'. a Debtfe to )13erfon£t fncapable 
of taking, tbo' boin, i£t neemen a lRenocatton, & pari ratione 
bere ; fo tbo' ltO gron mill, pet 'ti~ a lRebocation. 
~t. Finch e cont. 'flri£t not fain to be in bet w>~erencc, but 

bOlUeber ]'Ie agree it not a goon [[Ull, ann lDe Qrlatm b!, tbe 
otber; ann if tbi~ fecolt'O be an altetatlon, it muff be a~ a 
gron [[UII, ann tbell tbe lLann i~ llur~ tbat tua!' too; o~ 
elfe a~ 'tf~ a melting ; 'ti~ no alteration a~ 'tt~ a mtn; 
tbe fita i~ a Debife of lLann~, anll notu tbat cannot. be al: 
teten but bp a [iL'till tbnt Concerl1~ tbe fame tbtng, (viz.) a 
Debtfe of tbe JLOltn~ anotber tun!" ann tbi~ t~ not p~etenn. 
tn to! II)01U can a [mill be callen a mill lUben euerp IDe~ 
11ife in it i~ boin; a [[{ill concerntng JLunll cannot be gmn 
if tbe Debtfe of toat JLann be uotn, anll a min cOllcerning 
JLanlJ cannot be tebokelJ, but bp anotoer [[lin concerning tbe 
fame JLanlJ, ann tbetefo~e tbe faff Will being boitt a~ to tbe 
JLantt 't{S$ no lReuocation; tbe intent tna~ to p~£uent tbe mtflt 
cbtef of parol lRebocutfon, 110ln bere i~ no mUI toat batb relt 
boken it ; tben bere i~ anotber mriting, now tbf~ t1S no 
Writing lnitbin tbe meanlng of tbe aCt, fo~ tbe meaning i~ 
a mlrfting operating a~ a mill. a ~an bas a pOlUer of JR£.c 
\location b!, IDe'en o~ [[leiting, ann be make~ a mUI, tbfts 
t~ a mriting, ann pH 'ti~ no p~efetlt lReuocatfon, tbougb 
it be a [[triting ; tbi~ lall conftrm~ tbe Debife of tbe fo!s 
mer, ann bow tuat can be a lReuocation i~ barn to be trna" 
ninen. fto make a lRebocatioll it muff be a mtiting llecIas 
ring bifJ intention to make tbe Debtfe bOlD, lnberea~ bere bi~ 
intention i~ to make a ~lill confirminn of the f0mter; bts) 
intention bere \1li1~ to necfare it a lReuocatfolt no otbctlnife 
toan a~ a mill, attn toen be tntennen it to confirm tve fitff, 
ann fa be concfunen it no lRebOtation. 

I.o~n <!Cbtef ]ufftce Holt to ~r+ Williams, l£{ tbi~ an aff 
intonfiffent 1Uitf) tbe ftrtl neuife of tbe }Lann, o~ noto tljt~ nn!, 
tnap~ centraff biU fmute t intention of gibing tbe lLanll to tIlt 
Defendant? QIl'tl after\t1ntn~ 31tfilgment 1t1u£t gLben fO! t6e 
Defendant. 

Notc~ 
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Note, Jt tnil~ fain u~ ([bief Jiufifce Holt, ann Hot nenten A Devi(e of 
up tbe refi of tbe Court, tbat if a Debire be to A. anti B. nnn Lands to 
toete J1)einS, "nD A. lJfe~ befo~e tbe ~dtatol, tue otber; fi)all tw~)one dies 
babe tbe tul)ole bp @>utuil.1o!fi)tp. beJOre the 

Nightingale )Jerfus Adams. 

H~ln bp <[bief ]uffice Pollexfen upon QEbinence in tuffS 
<[afe at Guild-hall, in a Replevin f01 ~llln~ taken bJ.' 

~~lJer of tbe Eaft-India Company, a~ lnterloperfS in tbe In
dies, tbat no Replevin fiefS fo! ~oonfS taken ueponn tbe ~ea~, 
tbougb fnottgbt bitber bp tge Defendant aftertnarlJfS. 

Tefrator. 
the whole 
furvi yeS £() 

the other. 

Note, '(tbat if a moman gtbefS a [[{arrant of gtto!ncp A Woman 
anD tuen ~atrtes, pou map file a 15tU ann enter ]UlJgment gives a 
ftgainrt uotg bp tge p!affice of tbe Court. laulen upon rna" Warrant of 
tton. Attorney. 

J1)eln Up <[btef ]ufitce Holt upon tbe @>tatute of ILfmtta" and maTries. 

tions, ~bat Dublin o! anp otber plaCe in Ireland ifS beponn Ii Illnd be
@lea tnitbtn t.be meaning ,of t~at Q.Claufe tn tbat ~tatute, ;~nd Sea, 
}L\ulen fo up blm upon conftncratlon. within the 

Memorandum, ~bat in Chambers ann Garret's Cafe tbts Statute of 
fterm tbe JLO!n Q.Cgief ]ufftce Holt refufen to permit me to Limirationsw 
urge o! argue anp ~tceptton to It Dechltatton upon a De~ 
muttet to a ~fea tn abatement. 

Parch. 



Term. P afch. 
~ Will. & Mar. 

Price )Jer/us Langford. 
Entr. Hill. 1. & 3 Jac. 2. Rot. 1059. 

Ejectment. EJectment, Special V:rdid. ttbe Qta~e tua~, tbat J. S. ~U 
SpecialVer- feiiel1 of lLann~ In JFee, a~ jJ)ett of tbe part of btU 
diCt. ~otoer, nnn be ann Ois mife tuitO Warrant!' lLel.1p 

a jfine, to J. N. ann J. D. ann tbep bp tbe fame .fine no grant 
ann renner, to tOe nfe of toe lPu~bann ann (tim tfe,. ann tbt 
llJdr~ of tbdr ttuo 13onte~, 1Rematnner to toe r14Jbt J1)etrs; 
of toe IlJUflbann; tbe ~:;ere tua~, if tbtJ) nill alter tOe lit!: 
cent o! cbange tbe fZftlate fa as to make tOe IPeirfJ bp JJiS 
jfatber to be 3lnberftable f . 
~r. Row pro Qger. ~bat it nill not, '(tbat tOe jfine alters 

no CZftlate, but to at it remainen afl it tua£1 befo~e+ 
'aLOe ILa1l1 fiJall rejeCt tOe new 'VLttIe ann lunge toe IPdt III 

.of tbe oIlI! @)o it i~ in ~afe of iDebtfe to an Il)£ir, tOe lLalD 
fi)all releCt tbe Debffe ann Junge btm in of tOe Q.Etlate nifcenl1= 
tn! lln a Jrine fur Grant & Render tOe Qi:onufee patre£j no .. 
tbing, but tn realitp tue Q.tonufo~'~ intention gonernfj tOt 
tub ole ; a Feme Covert neen not to be eramincn ill it, Dyer 
3 I!. Moore 45. an ttfe map be of a jfine fur Grant & Render, 
tbougO tbe fJDpinion 1Ua~ otbcttnife fOJt1tcrlp, Popham 104. 

3 Leon. I I. 8 Hen. 4. 12. 6. llf tue G:onufee of {ucb a §fnt 
lUere ILetree fo! ~ear~, tbat wouIn not e,ttinguUl) tbe '€atu, 
ann tbat if,) an gtgument be batb no poffemon, 2. CrO/1J {. - Rep. 
39· I Cro.I91. 15 Edw·3. Fitzh.Petition 2. • .a QI:oltufee of fucb a 
jfine cannot jfo~feit; fuppofe ti)e ~onuree of fucb a .fmc tuett 
a illiUain to tbc Iiting, tlltgbt ti)e t\U1lJ Daue;":~t?en tge lLann: 
@>uppofe be wete fill abbot, 1t1OUUl tbat be lJltt{Jin t!Je ~ta~ 
tutc of Mortmain? Il)C cnnnot i'qitlg a C:luid JGis damar, lit. 
eaure be batt) no QJ;ftatc, tbrre hj no fnfimare m muteb be batt 
n ~etitn a5J to fotHlU th'~1 ~jt2it1t; 'h~ ilf;:'> tfJe Qrnfe ofa 

~urc 
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~urrenner Df a (CoppuOItJ, nnll tune i~ ueuer anp Q.3{r.ltZ in 
tue lLorO, te fa but an Jnftrmnent, I Leon.102. lLoln Crom
well's Caie, 2 Rep. r,eln tberr, tOat tbe <[onufee .of a jfine 
lt1a~ mon Itke a IDeman'Onnt in a RecDuzrp, luba i~ ollIp a 
f.o!mal IIHrrumcnt fo~ tue Conuepance .of tbe LnntJ, Dyer 
17 2 • 1 Infiit. 3')5,366. 

1tben fttttber it Fine fur Grant & Render i~ a fine QftecutJ~ 
rp, ann bere t~ no Q!;,recutiolt founn ; 1Dvetbet be if.; not put 
to a Scire facias, o~ wbetber tbe <!Eftate map not be e,tctute~ 
bp an ClEnttp tr; a Qy.xre; but if tue latter, pet bere t£) no 
Curb (!fntcp founn a~ will (!Execute tbi~ jftne, fo~ it i£.i intra
vit clamans ut ha:res, attn tuat 111ill not no, Fitzh. Scire fa~ 
cias 6). gn QCntrp Clamans i~ not fufftcient; "ti~ not 
tIlerp QCnttp tbat tutu feem t.o ben an (!Effate, 1 Saund. I 19. 
flEntcp in 'lEJeffment 111ill n.ot amount t.o an ~nttp to allotn 
a jfine. 

Hooper e cont', f1tbt~ 'O.otb aIter tue ClEllate; fo~ tbe firff 
InUit. t~ exp~ef!l, tuat bp a lRdnfc.otfment be tak~ a~ n new 
);)urcUafo~. L,e citen llSJ p.ofitibe ann exp!ef~ gutb.o~ft!' 
tbe CZCafe of 'Vhite nnn Geerich, Cro. Eliz 72.7, 791. ann €Sir 
Moyle Finche's Cafe, 6 Rep. {tnll a~ to tbe <tafe of mre~ 
tbofe come n.ot up t.o toi~; fo! tbe mfe g.oe~ acc.o?lltng a~ 
tbe ILann fi).onln babe n.olle, if no fucb <tonuepance ban 
been. 
~be 1110?ll Render ex vi termini impo?t~ tbat be ball tue One feized 

QJ;fiate in bfm. )f.tt~ true be coulD not J.1!ing a Qy.id juris Cla- of Lands ai 
mat', becaufe tbe infiant it 1na~ in bim it JJ.oe~ to tbe otber. Heir to his 
'Qrben f.o~ <I:HLlarrantp, it map be annexeD to it, Cro. Eliz. I 7- ~other~ le-

CZCbief ]ulltce Holt. '(tbe Qtafe~ .of Q1fe~ come n.ot t.o it ; VI~S a Fine 
fo~ befole tue @)tatute tbcp were but tbtng~ in QI;quitp. 31t wIth W~r
i~ an Clfllate in tbe <[.onufee, ann tbe Renner f~ a new l}3ttr. ~~~; -&r 
(bafe t Jaom upon an mfe at <[omm.on lLaw, be c.ouln n.ot te~ Render, to 

enfe.off t.o toe fOett£l of tbc purt of tue ~otber, becaufe tbere his own 
coultt be no [ucb mfe. right Heir, 

1tbh, lfl a Q1:onucpance at tbe ([ommon lLaW, tue <[Cltu. ~he Render 
fO! now claima lInner tbe }Rentlet! '([be ([afe~ of <I1re~ are t.: a new 

lJttferent. ~f it §eoffmel~t be matle to a, qJan att?inten f.JefG~e, ~~l~'c~~~ld 
ann be remfeoff, tbe mtng a)aU babe It. C'HI1btcb fi)etn~ tbe make the 
~fiate wa~ in bim; ann tbf~ jfine ann ]Renner t~ a jfeoff= Eftare de-
ment ann lRefeoffment at ([ommon )Law. IC:fI(hblt ~" 

Judie' tP Defend' per toram Curiam. Vide I Infiit. 73. the H,ir ,,! 
cht;' F~th::l 
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Aiilicome ve1us Le hundred de Spelholme. 
Ent. Hill. ult 90 I. 

Two Ser- TRefpafS. Special 'Verdict. 'Qrbe point tua~;vrbat tDe Plain
vanes and tiffban two ~erllantfi mbo ban eueb ~one!, in tgdt 
each Rob- fel1eral ~o~tmantle~) ann onIl? one ~1l1ear~ (tbe .otber btc 
bed of Mo- tng a Q,yaker) if tOft) bt fufffctent to (ijarge tbe lfJunn~en tuitb 
ney J sone tbe ~one!, eaeb ban, botb being Robben, tuttbin tge ~tn= 
only we~rs tute of 27 Eliz. 
not fuffici-, ..m-J..' ,Q. '" ':!os b 
enrtochar e ~tua~ urgell, .~uat tbl~ ~tatttte !)ilv. een tonffruen fa.: 
the Hun- g l.loucabl!' fO! Reltef, anl) tbat ag to IDottce to toc nett Vil
dred with Ie, it batb been oeln tbat it t~ fufftcfcltt fo~ one tn tbc (.!Com: 
the Money pan!, to gibe .motice, tbougo tgc wo;n~ feem litetailp ta 
each had. mean toc 113art!' }Robben! :sif a €5>eruant lie Robben, tbe 

~aflet map b~ing tbe aCtton, wbicb i~ ottip b!, conffruffton, 
anti eitell tbe (.!Cafe of Jones againff tbe f»unll~et! of Bromley tn 
Kent, arguen Michaelmas ! 658. Enr. Hill 1656 . .an affioll fo~ 
a Bobbcr!, committen upon bf~ [[ttfe'~ @>CtbantS ann bim" 
Celf, ann tbt ~affet'~ ~onep takcn from tbe @>crllattt. ~be 
Qyxre tua~, if tbe ~affet!1 ®atb were fuffi::t~"t tnitbout tbe 
~etl1ant'~, ann odn fufftctent.Glynn ruin (vetf neetttl not 
feneral Affidavits. ''€etuan urgen tbvt tbOttgb tbe ~onep Was 
in tue 113otfetrton of tbe @>erbant, ~th1a)l ilj,.."'ttffruffton oftbe 
JLatu In tbe ~affer'~ ~ntfdfton; now fiu(e (De C)affer map 
b~tn!J tbc affton, tue cafc t~ tbe fame; befttlefS tbe ttuo ~er: 
llant~ are but a~ one ~an. 

JLo~n (.!Cbtef Jluffice Holt. ttoe ~tatute of 1. 7 Eliz. is mane 
ilt fanout of toe l!Junn!ell, tot ~aner'~ bal1ing tue alton is 
bp tbe @)tatute of Winchefier, bp tbt~ tbe t9'Zcfon muff take 
tbe SDatb from tubom tbe ~one!, tuan takcn. '~tg true, 
tue ~atlct t~ )Robben becaufc of Ofg W~opettp, but tbe ~er" 
bant t~ tue 113ctfon from 11lbom toe ~onep tua~ taken, attn 
t{)lg act tvag neber ettcnnel1 bp cequitp agafnff tue fpUnll!en. 
9~ fo~ tbe (.!Cafe of Jones, tt~ not to tbe purpofe, fO~ tuete tue 
~a{fer tuar; affuall!' p~crent ann toc J.l!)artp Robben, anu fa 
tbert irs a great llifference. '(!Cbe CZCourt inclinell fo~ tue De
fendant. Sed Adjornatur. 

9greell b!, aU, tbnt if 011 Qtutnence it appear~ tbc l~obberv 
tua~ b!, CZCombinatfon, tbe f»unn~ell it) not Hable. ~ 

Vide Stiles 156. 3 19. Roll Tit. Tefiimony in Tit. Trial. vide 
poftea. 

Memo~ 
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Memorandum, ~bat upon QI;utnence in an AiTumpfit fo~ In \vr.ar 
_matea foin it tna~ vero bp QCbtef lullice Holt, 'Qrbat tfa~an Cafes the 
renn~ i]iSJ ~etbant lliitb reatJp ~onep to btlp ~eat o! otber Cfm~ra~_. 
,~Q)nfj, ann toe @Detbant bu!,~ upon QCrentt, tbe ~allet t~ ~l.,t. ~;ll'~ 
not clJargcable. 15ut if a ~erUant ufuaU!' bu!,~ fo~ toe bi~'d d~e 
~affet upon ~itk, ann tue ~etbant bup fame tbtt1g~ 1l1itb= Mafter. 
out tbe 9!3affet'fj ID~net, pet ff toe ~affet luete trutlen b!, 
tbe ~taner, toe ~after t~ cbargeabic. 

Note, ~bat toe Qtonttntlance~ in Chcfier are altna!,~ ~e, 
mtlll, ann ~abe no Da~ certain. 

Trine> 
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Brickwood "'Vel/us F anfha \v. 
Entr. Hill. ult. Rot. 750. 

~ Jac. r. CAS E fO! .f"ee~ a~ Attorney anll Sollicitor in feneral 
That an At- Qtaufe~ fO! tbe Defendant, b.otg bert anll in tbe Bur-
torney fhall rough Court .of Malden in Effex. 
~:f:ved ~ ~be Defendant plean~ tbe @tatute.of 1 Jac. I. tbat no 
n~t' ex~etnd ')Btll llla~ llelfnerell untler Jpanll. 
to i~ferior Demurrer, anll per Cur. belll to be out .of tbe etatute be-
Courts. eaufe it notb n.ot e.rtenll to {nferio! Courts, ann Judi£' ,p Quer. 

Vide Allen 4. tbat notb not e.rtenn to (;!tafe upsn a ~pedaI 
~~omtfe. 

Newton ')Jer/us Trigg. 
Ent. Mich. ( Jac. I Rot. 2.26. 

An Innkeep. TRefPafS. Special Verdict. 'Ctbe J1!)oiltt wan, if a ~an 
er as fuch keeptng an Inn ann bup~ bf~ J1!)?Obenner, &c. ann bent~ 
110 Bank. tbem ill biSJ Inn a~ Innkeeper, be tllitbtn tOe ~tatutes of 
rupt, Bankrupts. 

~rgUen bp Serjeant Tremain tOat be t~ not il '([caber lnftb:: 
in tbem ! an Innkeeper cannot fet bhJ own l?n?C~" but t~ 
bounn to reafonabIe 113?t?,e~; a tttaneCman ma!, ffIt ttl tubom 
be pleare~; an Innkeeper cannot rcfufc bi~ ~uetl, 2 ero. 609. 
)pe botb not get up buping unb fclltl1!J, be !Jrt~ bp tue 111tce 
ann bite .of birs Lodgings, up tbe W~ofit o~ arc of big Kit~ 

Sid. 46 r, chin; tbe ~~ot1t~ from tbe Stables no not arffe ftom tbe Hay 
491. nnl!' but from tbe €j)tanlltnlJ! Pr~tt 1Jer!us Crilpe) J Cw. 

March. 'Qrbe 1l3ntlntnlJ of (,hips nH1he~ not a ~an it 
fltraner. 
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QL:birf Jufiicc Holt. an Innkeeper fe£lll~ to be iJitTercllt, fo~ 
be i~ not an uniuetfat ~ta'Oet to aU l\Dcrfong, but onIp to 
aU ~ta\1tnH~ tuat comc. 'i3efine~, be l~ not capable of [el .. 
ling at bi~ o1Un l~~ite~, fo~ tb(~ ([ourt o~ toe ]u!Jge" of g(~ 
fi~e map fet tUCll1; UC om, not toe JLibertp of a free ~taiJer.> 
1But ] (an fee ltO ntfference between a London Innkeeper untfl 
one upon tije t~onn in tlJe Q[Ottltttp. 

Dolbin. 'Qrbe renfon in Crifpe ann Prae s Cafe wa~, tuata!e 
'ttna!5 bi~ OWIt Hay ann ui.£) 01nn Oats, bere 'tig founiJ be 
bup~ aU anD tuercfo~e niffercnt; be batb a ~totk pro Nego
tiando. 

Eyres fain be tbou!Jbt tbe better IDpfnton to be toat be wats 
nut of toe ~tatute. Sed Adjornatur. vid. pofiea. 

Mordant vcr/us Thorold. 
lorr. Hill. ult. Rot. 340. 

SCire facias bp tbe Qj;.recuto~ of a ~enant in Dower 011 a An Exccu. 
JRtCngni;-ance acto~nin!J to 17 Car. 2. to pap tbe mcan tor of Tt:~ 

W~ofit~, if ]ul1gmcnt be atfirmen. IDcmurrer. nam in 
Pemberton. ~be e.rception ifj, tbat tbifj t~ a perfottaIt!' ann Dowe: can 

gOU wito toe ~erfon. ] fa!, itg become a IDut!', ann tbe no~ bong ,a 
lRecogni;-ancei'> make it ~ucb ann afcertatn~ it tua!5 fucb, ,tb:l1' ~~I:ert::o . 
tuere be a Scire fae. reqmftte to anJuft tue quantum: ~bt~ t~ nizance r~ g 
like a c.[ol1cnant to l?il!, all toe £3~ofit~ tuat (fJouiO be tncur, pay mean 

ten nuring tue @>utt; tbe Scire facias i~ but anctIhlt!" an belp Profits on 

to a[Hf tbe ~tecution of toe Reco!Jni;ance!. ttf)e. ([afe of affirmance 
Ayleway ani) Roberts will not come up to tbi~, fo! tbat wa~ ofJudgmept 
in point of Tort ann not of fOut!'. 

Levins e cant. :In aU affion~ .of Tort it mattcrfj not tubc" 
toe); Plaintiff o~ Defendant nie~, all i~ !Jotte. ~lill tbe putting 
in a Re(ogni~an(e alter tbe nature of IDi:lmage~ bp tbc 
Qrommon f..alu ~ 'Q:(]flt tfj, to make tbem rccoilerable tuberc 
tbc!' ate not, a~ beee ure none, tocre beinrr fl IDeatb in toe 
([afc. ']3tfine~, tbi~ if.) not n Scire facias upon tue ~tiltute, 
but at <[ommon ILaID fOJ to Uilue tf)e [)an1i1!Jc~ nfccttnilH:n, 
ann tbe @>tatute rribC~ t{JC RccogniIunce onlt' fo~ tubat IDa~ 
ma!Jc~ wete tCCOtlCtilblc befo~c. 1.6ut op Pemberton tbc §,ta~ 
tutt JJoe~ furtter, it rrtuc~ IDamagc~ from tbe time of tfJe 
luDgment tiH ti~e 3ffttl11UllCC. 

<!COfef Juffice Holt, ([bert ran 11e ltO ~uit on tbi~ lRccou' 
ni;-uttte, tBI tL;ete ilr ~ J:lt'l)!!'ll1fnt fo~ tb£fe Dumugc!S, ann 
confequentlp tbe l~c(Olll1Hallcr norb not anp wap~ alter it~ 
\tbc Scire fac. to ilt'l,:cttjdn tbr IDallwgcS) muff be n5S at QL:om· 

o mOlt 



l"rin. 2- W. & M. 

molt lLaw, ann tbe (tommolt lLaw lRule i~ ACtio perfonali~ mo
rimr cum perfona. mOp fi)ouln not an QE.rCCllto~ baue an QHtton, of 
Wilil, but onIp tbe rearon of tbe <[ammon lLalU tbnt it nle~' 
wttbtbe ~artp. me can alUarn notbfng after. tbe Jj!)urttes 
IDeatb, becaufe it noto arire Ex delicto, ann no mteretI beffen 
till tbe!' ate ntfetfen. Judie. pro Dcf. nil Capiat per breve. 

Syms vcr/us Tynls. 

D EB T on a Jiungment, Writ of ~rro~ penning pleab~ 
en in 91mtement. Demurrer. Judie. pro Qper. fo~ a 

Re1pondeas oui1:er, acco~ntng to Lenthall's Cafe, ult. Ter
l)1IllO. 

ROllsby veJjus Manning, 

Ta flanJ to DE B T on a ')50"n connttionen to perfo~m anatnarb. Nul 
an Award Award pleanen. }RepUcation retttng fo~to tbe .alnarn 
fa that it be ann 15~eacb. Demurrer. 
made ready ~Oe e.reeption taken 1Ua~, beeaure be nin not fap aCCO?bing 
to bel deli. to tbe <[onnttion, toat it 1t1a~ mane rean!, to be tleliberen 
vere . to tbe WJartte~, but onlp in $criptis. 

<!rOier ]uffice Holt. Jlt feem~ unnecetfarp, fo~ an affual iJes 

lillecp i$1 not requitlte bp tbe Qtonnttton, ann a bace making 
in Wrtting, tmpo~tg it'~ being teanp to be tleltberetl to 
tbe lE>artie~. Adjornat.Vide Trin. 27 Car. 2. Jenkynfon 'Vcrfus 
.4.11an, Roberts'VeifuJ Marriot, and 2 Sa undo 73. 2. Keeble 5' I 3. 

Hall verfUJ Wyborn. 
Entr. Mich. Vlt. Rot. 64I. vel 67 1 • 

Defendants CAS E. '(tbe Defendant plenna tUt @)tatute of lLimitati" 
being be- on~, 2. [lac. 'Qrbe Pjaintiff rcpIie~, 'QCbat tue Defendant 
yond Sea trm~ bepontl @)Ctl; 'Qtue Defendant IDCtltUt~. ftue Qlxre i~ if 
did not a- n Defendant's being beEonn ~ea nin nllotn tue @ltattlte of r. t= 
void the mitation~+ 
ta[~~e/f s .acguen b1' Tremaine tOnt it nin, fo~ tbe JLa1n C01l1pel~ 110 

1n)1 a Jon , ~mt to affiong fruftIefg, a~ to ~ue i1 ~alt, ruben tbere 
enn be ltO fcutt of tue affion, ann petbap~ Heber wilt 
}Return. 'l3enne~, turn f~ a great .frinc to tbe DUng 
upon all i'~igtltnl ann ltO ljDf'tfon in cnpacitp to Unftuer : 
'\tDf~ i~ to take attbrmtn!Jf of ~li~ own JLaebe~,· muteo tbe 

tatu 
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)Latu Win not allom; ann tuCtc Ip no teafon it llJoultl be fa 
tbcn lubcn toe Plaintiff t~ .out of tuc )Rcalm, fo! be mal' 
~ue bp Utto!nep O! .frtenn tbougb nbfent; tue cannot ~ue 
tbe Defendant unlef~ be comep tn l~crfon, Swayn 'lJerjus Ste-
phens, Jones 2.52. Cro. Car. '146. . -

Serjeant Thompfon J> Defendente. {t~e tu.olll~ of tbe ~.~obffe 
ate platn, antp to m-enntl)c partp Plaintiff, ann cannot e,tteutl 
to tbe Defendant. 

Dolbin. 'Ql:bi~ batb be.ett an glll qudtion ann neber fettlttJ, 
ann lIotb 1U!cr,1.le tu bt bttter arPltl1, tue ~a:L1e its not if tfJe 
Defendant ile lDitbin tue '~!01Jffil, 'but if :t1lttb£ttt&£,t1f)uroiu 
·0 f tue ~Uf, if lDbcn tlJe Defendant bt ibq10Uli @1ta tlb£ ,all el.l€r 
intennen to binn bp fit ~car~. ,', ,: c, • 

JLo!,O <.!tbier 3lulltce Holt. lif a Defendant be!,ontl eea be 
(Jut of tbc @>tatute, tben if ue 11\.eturn~ aftcr tue fit l.@eatS) 
be i~ lliH out of tbe @>tatute. 

Gregory. "m:bere tna~ tuc <.!tafe of Slit George Bynion anD 
Evelyn, 14 Car. 2. €bc @)tatute of JLftnitation~ pleanen ; 11\.c:< 
plication tunt tbc Defendant \Ua~ per tot. tempus pra:d. p~ibt!' 
legcn ass a j1!)arltamettt ~an, ann Demurrer, anti beln a 
~at, anll t\Jat tbe ~!iuilcJJe lIin not aboin tbe ~tatute. Ad
jornatur fore bene deliberand. aftet\l1ar:O~ Judie. ,p Dd: 

Beard & llx' ver/us Franks. 

-
99 

-R.utl£ll 4lcr .. .eu,., .t.DatJu-. .p.leallina·$ la1l JlI.'OJ-J[D~nerss Pleading the 
all, !'ou mull plealJ tbe fita all ttt [671. ann tucn tbe Poor's Act 

lnff gibes:; tbe famc autbo!itp, attn tbat be tuag in ~!irott tue 
lirft of May t ann 'tt$ not enougb to plcalJ tbe laff all; ann 
actOHltncrl!' ll!>iea ober rulen itt tbt~ flCafe, ann Judie. pro 
Q1er. 

Allen ve1us Darby. 
Emr. Hill. Uit. Rot. 314. 

R<!EPlebin quod cum, ann abotu!p to it ill, ann Demurrcr. No Rerum 
anti bclll per Cur. tbat tbe Defendant couin babe no 11\.e~ where the 

tUtn, btcauft bt~ auotu!!' tl1a~ til, tbo' tbe Narr. itt Uepleutn Replevin Ii 
'tln1~ til, anti tbcrefo~e tbe laeplebfn lPa~ quatl)etl, tuttbout ill, and r.he: 
Judie. fo~ it Return. ~~owry 1i 
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Dominus Rex verjul' Comit.SJ.lisbnry. 

D Efendant committe1l on an llmpeacbment fo~ ~rt~aron~ 
tn being reconcilen to tbe See of Rome. 151' tbe ail of 

l@arl1on, tbe ~ffence t~ partioRell tbe @arltament betng al}.. 
}oUrneli. €be Defendant tuas; b~ougbt bttber bp Habeas corpus 
ann mObelJ to be ntfcbargell. l)£nte1l per Cur. becaurt tbt 
lImpeacbment tf$ tn a @>upetio~ Cltourt, ann tbe ~arllon runt 
be pleallell tbere : ~be <zcomttment tua~ luntctau!' b!, tbt 
JLO~lIS, anll tbep coulll not bert take Qtognt3'ance of it, ann 
fa lUa~ temannen to tbe Tower. 

Term. 
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Bofon ver/us Sandford & at'. 
Entr. Hill. I & 2 J ac. 2. Rot. 302.. 

CAS E t1!Jainll tbe Defendants aJS Qto~mon ~arr!,er£t bts Cafe againll 
tween Exeter ann Lond, b!, matet In a ~btp fo~ Il)fre. fome of the 
Non cuI. Special VerdiCt finn~ tuat tuere wa£t a ~aftet Partowners 

of a dleffel Wuo affen, tuat tbe ~oong were nelilleren to btm of a Ship 
ann loll, tbat . tue Defendants were Jl3~op~teto~fj, ann tbat bete i~fr ~;Otte 
ate otber£t not namen, &c... ne lea of 

atguel1 pro ~er. ~bat tbl£) tfj an affton grounnen on tbe [h; Mafter. 
1n~ong, ann it ma!, be joint o~ fe\lcral at tbe ~lefftolt of tue On general 
Plaintiff, ann be batb Q1;leffion to b~fl1lJ it eitbet on tbe 'Cto~t HIue the De
O! Q!ontraff, anlJ bere be batb b~ougI)t it 011 tf)e w~ollg. a~ fendanrs 
~ti~ bere, tig purclp grounneil all tbc, tn~OltlJ; toe QI:olttraff mday take 

Ul QI:I'arn-e ig but ]ni)ucement. ~be filft of tue afftoll t~ urvahmpagJ ~ 
- !J 2.) 0 t e atn-

tbe \Ulong-, tbe .IDon·fea1"ance ann nccrlcft. ~be !Jcneral Jif: riffs not na-
Cue in Non cuI. ~be IDamagefj arife from tue \tl~onlJ: a ming alhbe 
3Releafe of an!, part \Uouln lReleafe tbe tul)ote; ann ettell 31u: Parrowncr~. 
fiice Morton's Cafe, Pafch. 2. t Car. 2. tbat \UlJere tue ~Htton 
arifes; Ex delicto, moritur cum perfona, Hutton 12. f. Swallow 
ann £merfon, I Infiit. 18. Mathew ann Hopkins, Pafch .• 6 
Car. 2. me I)Ube not relien 011 tbe $l!Jreemcllt but on tije 
lD~ong ~ gnn futtbet arlJUen, '(tbnt tijig ottlJbt to babe been 
pleallell in abatcmcnt, fo~ tberebp tl)e Plaimitl WOllIn !lot 
babe l1elap'n, but mtgbt babe come to tbe knowlcnrre of P~o: 
ptr ~artte~+ ann befine~, be ougbt to uabe giben U~ a 
€ttle to a better Wrtt, ann ettell Blackbourn nnll Grove. 
Trin. 16 Car. 2. Em. Hill. 24 & 2" Car. 2.. Rot. 12[6. 3lf two 
fl:enanttl in ([ommon b!tncr an affton, anbantaJJc ougbt to 
be taken of it bp tuap of l:!)lea. gni) tbere ir; no l1ttfCtcn(~ 
between Plaimiff anll Defendant i1~ to tuat matter! dtpon l1n 
Aifumpfit i '.C UiJtCC it fo, bCCLlUfc 'ti~ non Aifumpfit modo & 

forrr a 



JO~ Mich. I W. & M. 

forma, but otberwife in affton upon tbe lRtgbt, Of) Debt upon 
a "l5011D in Whelpedale's Cafe, on non eft fathn~. 
~r. attO!nep e cont. 31f be tuill b~fng tue ~UUon againfi tIJc 

~tunerfj be muff b!iltg it:agatnff tucm all; tbt~ rounn~ tll 
w!ong, but It at-ife~ from a b!eacb of Q1:ontraff anD Dutp; 
'tis:; b!oulJut ilmunff tb~U't a~ ~!op~teto~~, -anD tui~ w!ong 11c== 
penDing upon a b~eacu of QColltraff muff be meafuren bp tbe 
<l1:ontraff. 'Qt:be ClContraff in law in tuitb tue L0~optctO!~. '<!tue 
great renfon tub!' tue!' ate liable, if' bccaufc tbep babe reml> 
IIp fo~ tue J1)ire. .motu tue!' are all to babe tue IPtre, ann it 
15$ unreafonable tunt aU fi)ouln f)aue tue {pite, ann pet fome 
(mlp pap fo~ tue Damage! ~be Q!ontraff i~ tue matter of tbe 
affion; tue cafe in Hutton i~, tuat it muff be b~oulJbt ngainff 
botb tue !jJ)ccupier~; bere lfJ a petronal QJ:ol1ttaff raifen bp 
lLatu anD founD~ tatget like n Debt! ~ut~ can neber be a 
goon ll!>lea in ~Umtement, f01 it a1l1ount~ to tbe ~eneral ]f= 
Cue, a~ in ,an AiTumpfit, tue Defendant can neuet plCfln tbat 
be annanotber nin uffume, fo~ it amount~ onlp to tbe QDc= 
netal 31liue, ann map be taken anuantage of in <£;j;ftJ&ltrt ! 
~n to toe '<!Cafe of n 130ltiJ it muff be agreen to tbem, tuat 
llrtntla upon n tIetp nftfecent rearon, beeaufe tbe affton atire~ 
tuereupon, toe feuttal faff of eutrp one of tbe Defenda:ntS, 
In tt~ olUn .mature toe lBonn i~ feueral, fo~ Otl~ ~an'!) 
@)ealtng t~not anotuer'~ 0enling; ann if toe otbc~, @>eal 
llOt, 'tt~ bt~ "l5onl:l feberallp, but bete tbep aU appotut tbe 
~after jointl!", tuep IDtficiate alike. 
~~e nett f!etm tbe ]unge~ nelibereD tbefr ®pfnicn~ Seri

atim pro Defend. Dolbin Hxfttantc. 
Eyres. 31 agtee no lJitferenee between a l,anD ann mater 

<!turrier, fo! botb are cbargeablc, Sid. 36. tbe ~affct r: tbe 
Q)btp bp tbe ClCommon JLatn t~ no mo?e tban a @)erbant to 
tue SD11lner~, ann be batb no potuer obet tue ~bip ann ®mn~ ; 
tbe power mbteb be batb i~ tit' tbe QL:ibti ILnlU, Bobt. I I I. 

anD 'tt~ plain tbe aff,O! lJefauIt of toe ~etbant fiJuU (barge 
tbe ®tuner; be etten Dyer 16(. 238. Plowd. II. 8. 1., Roll. A
bridgment 567. 3 Cro. 711. 4 Leon. 12 3. Moore 770. ~biu 
9ffion augbt to babe bcen b?OltlJbt alJainil tbcm f.~!, fm t;:o::~ 
nre cbargable onlp upon tbe account of tbe Il)tre, lnbtCb tbr:~ 
aU recefueiJ; 'tt~ an affton foulll:len ex quafi ContracrL, cun 
tue l,atu tmpHcs; an 9gceement ann ClCol1traff to bObe "fbc 
~Oln)l earrien fafelp ann lnitbout Damage. SOurhcOlCS Cafe 
4 Rep.8j. ~bat tbere i~ fueb a Qtontraff i)l plain, fo~ t~IC1: 
map "'abe tl. quantum meruit fo~ tbefr JJ:>irz • .Jtlow w{)at hl itt ttG 
.mature 31oUtt, tbe Plaintiff cannot €j)cnrr; in 'ZCafe of an cr" 
p~er~ llDlomtre 'tt~plnfn, Noy 135 .In (afc of S].3oncp lenten ~n 

a Fien 
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n Fieri facias, ann not nnftnereil to tue lPartp, toe affion of 
;Debt muff be nguinft aI!, t~e ~bettff~ of a ([itp o~ tOe ([o~ 
toner~ of a G:Otllltp, finn pet 'ti,t) lJtonn'Oen 011 tue tu~01t!J, 
but being ex quali Comradu it is Joint, 2. Sand. 345". I Roll. 
Abr. 921. Hob. 2 x 6. 260. ~be uCtnta uatu etp~ell!? founn tbat 
none tncre p~CfCllt but onIp tbeit §ertatlt, tubo 1Ua~ tbc 
~after; ann tve!' nre on!!, cUiltgeable up implication of JLflw, 
ann tbetefo~e equaIIp liaule, Hutton 121. Mod. Rep. 198. 

Objett. {[bat it ougbt to babe been pleaneil in abatc~ 
ntent • 

.31 no agree mi)ere oue Jlotnt.'e!Cenant, o~ '@:enant in QtOlll~ 
mOll b~fngfJ an aCtion petrollaI, nnn tue Defendant plt'an~ in 
1Bar, be fiJan nelJer take al1bantage of it, More 466, 2 era. 
183. I Sid. 49. Mod. Rep. 102. 3 Cra. 584. 16ut .3i tvinlt tue 
Defendants couIn not babe pIeallen tbig in abatement, fo~ in 
toe Plaintiffs Declaration be coatge~ tbem Wltb an et" 
p~ef!~ c[ontraii of tbcir 011ln, unO toen tbcp ban been liable 
witbout toetr ([ompanfom" beeuufe of toat particular aCt of 
todr own; anO fo tue Defendant couln 110t pIean otber t9att~ 
i>tuner~+ ''(!Ctnil~ in tbe Plaintiffs (!fleCtion to cbarge tijem ei" 
tber Ott an etP!er~ JF>~otnife, O! one tbe QL:ontraff impIien in 
JLalu, mbieg couln not be ilifcIofen but on ~uil1ence+ Ij)ere 
be batb not neclaten arco?lltng to bifJ ([afe, fo! it ma~ tmellt!', 
ann be batb fain bp tfnee, ~ Cra. 882. 2 Roll. Rep. 350. anti 
26 Hen. 8. 5. '1Bp [tertJiCt n ~uit map be abate]) O£i tuen a~ 
i1p t3Iea! a.£) to tf)e Plaintift's being a ~tralt!Jet, tuat i~ no. 
tbing, fa! be bauing necIl.1cen upon an etp~ef~ agreement, 
be i~ to no it truIp ilt tbi~ petti, ann fa cOllelunen fo~ tDe 
Defendant. 

Gregory, ad idem, '{toe neff Quxre i~, if toe IDwner~ are 
liable ann not tbe q3affer onl!'; but 31 tbink tbe ~aller a~ 
tbi~ illernHf i~ faunn, tuag onlp a ~etbant, Hob. 17. fltbc 
f)Ulnet~ ate tbe Q1:atrtet~, tuep babe tve fole JF>~ofit, anti 
tbe q.3affer bntf) notving but certain mage~! ~oe ~a< 
1ter~ act notb btntJ toe Dtnner~, Plowd. 12. Littleton 3 '-4. 
flCben tubetbet tuep ute not cquaIlp bonnn, ann (onre~ 
quentl!' if tbep ou~ut not il 11 of tbctll to be ruen. ~ be 
~affct tuas ~£tUunt to £ucrp one of tbe 0wnerg, tut 
Plaintiff migbt lJube taken notice of all tbc~tullCt~ «~meH 
ag of fome. 5 Rep. [29· t~ not like tuif). 3 Cro. 584. nott) 
come fomctngnt nett to tlJt~ ; but bete i~ ltO perfonal aCt of 
toe JPartie~, {Jete i~ un agreement in ll..atn lnoicb f£tm~ 
Jotnt ill ft~ ,mature; bete it ia not tue fume W>~omtfe mufeo 
iJe lletlaren upon, fo~ tue .tutu tai[e~ it agatnil tbem aI!, tbc 
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jOint (barging tbelll i!) tbe llet!, .!tounnatiolt nf tbe affton, 
ann tbcrefo!e be conciunen fo~ tue Defendant. 

Dolbin. ~be Uctton lies againn tbe IDwner!) anb it nugOt 
to uaue been b~oul1ut aguinn tbem aU. !pete if1 no e,tp~ef~ 
<!tnlltract, ann tben n p~omffe mutcb tbe lLnln ratfe~ llgatntl 
tbcm nIl, it ougbt ncco~ntlt!JIp to be b:ougbt agatnll tbem 
uU. 1311t 'tt~ noubtfuI if it ilJoulb not balle been pIeanen in 
~uatelllcnt. 31 tbtnk tlJcp mig-bt balle pleaneb it in ~batec 
ment, nnn tberefo~e 31 tbillIt tbe Plaintiff ougbt to babe biS 
]ung111ent. 

QCbief 3lutlice Holt. 'QI:be Quxrcs are if tbi~ affion be lUell 
b~ou!Jbt againll fame of tbe part gj)wllCr!) f ]f tbe part ®lnn" 
et~, tue Defendants, map take ailtlantage of tbt~ upon cEut# 
lJence f 

([onfiner upon wbat account tbc!? ate anfwerable. jrictl, 
'aLbe SWafier is Hable ann map be [nen alone. ~be 9}3ari~ 
nees map babe tbetr account againff t{Je ~affer, tue ~atler 
map ~ue fo! tbe jfreigbt ; be t~ [ueb a ~etfon a~ map be 
~lletJ+ 1!t:be part IDl11l1er!) are cbargeablc, becaufe tue!? take 
upon tbem tue fittltlg of tbe ~btp attn babe tbe benefit of 
it; tbe part ®ltJners are anfilJerable u~ tmplo!?ing ann babing 
tbe benefit of tbe [topage; toep are not cbatgeable a~ bp rea" 
fon of tuetr ]ntereft; fo~ if fame no not agree anO tue mnjol 
part no, tue otber~ tlJnu not babe an!, anllnntage oftbe ,freiggt, 
fa tuat Itt~ tucrr balling imploiell tbe ~uip: ~ut bert~ tbe~ 
are w>artnet~ in common <Zrurria!Je, ann tuete is no tJitference 
betlneen tuem, tue!? gabe a ]ofnt:fiCruft repofen in tbc11l. 
~gi~ affton t~ grounnen upon tue '<truff ann tuat Datu tm .. 
pip a Qtontraff: flCgen in all Qrafcfj wbere tbe ~ffio1t t$1 
grounnen on a ([ontrait, all tbat are p~ibte~ to tue ([ontraff 
fiJaIl taIte anbantage of tuia omttrton on tbe !Jenera I ltrue; 
one i~ not a ([artiee alone! '<!Cbe Declaration irs, tuat tue 
Defendants [uper fe fu[ccpcrunt, ~tf~ tue unnertaItitl!J of tue 
~afier, ann tbnt I!) tue unnertakil1!J of all; ~ti~ tue fame 
a~ if be ban fain (uper 1e affump1erum in rOllfineratiolt of a 
p~omtre to pa!, tue ll)tre, tunt tue ®oon$ ffJouln be fnfc car, 
tten; it ma!, be fo aIlenl1cn, ann fa it was, 2 Cro. 26!. ann 
tben anl.lantnge map be ban of it on tue general ]1fue. ~bc 
ber!, taking of tue ®oollg ts a general ([onftnerntinn, tbo' 
be be not a COUlman ([aerter, Palmer 523. ann tue iDeclilra, 
tion fiein goon tDO] not fnin to be a common QCarrter, ann toe 
acceptance of tue ®ron~ tllakc~ tim Hoble. ~n tue ~t~fea~ 
;-ance tn tbi~ ([afe t~ but fo~ a b~cacu of f!rufi. a cemmon 
Qt:llftfer t~ a~ rutteD boutl'O to fnrrp ®oon~ a~ an Jlnnheeper 
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i~ to lo'Orrc a Otten! I1>ere toe Jmplopment i~ faint, -'ti~ 
hue a jomt-Otfice, a b~encb of ~ttlft in one t~ fo in all; 
{Jere tue finl1inlJ of tue ]urp bnries from tue ]mpi[~!,ment in 
fOe Declatation) tue B.etnarn is joint to be patti to tuem 
aU, ann fo toe conftnerntion t~ Joint, l. Cro. '~9. 'tt~ t1)e 
]3.e111ar11 tJJut taifc£1 tue affion becflufe of tue aOllantagc., 
ll1Dlu tbe lREtnarlJ beitllJ tbe reafon to cbarlJe tbem tbe man" 
net of ruar{Jinrr tbcm tntt(f be tte filme. ~uppofe tbefe De
fendants ball alone !J~ottgbt an gffton fo! tue !pice, tbtg Plain
tiff, tfJen D~fcndant, mt!Jbt babe taken atlbantage of tbi~ lllt 
tbe !Jeneral ][ue. '{[be c;[afe of 5 Rep. i~ rroan l,atn, becaufe 
'ttna~ bi~ IDccn modo & forma. 3!f tDe otbet ban llten it 
luouln babe been bf~ Deen. €be Decn t~ bf~ fcucran act 
tboUlJIJ tue liell be joiut ! 'm:bete f~ a great neal of tliffer: 
fnre bet1ueen neclating upon a Deen anll upon anotuet c;[on
tract. Il)01U conIn tbi~ be pleanen in abatement, tuat tbete 
mere otbcr part [)1nnec~ f '{!Cuat wotlln 110t no, fo~ if 3! 
babe part of n ~bip mo?tgagetJ to me, 31 am not anrtneca~ 
bIe, but it t~ tue 3mplo ment notb cbar e me. @>uppofc 
rbe!, Dan at ont t ep -rmul cum tbe ot er fuper fe fufceperunr, 
abfque hoc tunt tuel' DOl n[ume modo & forma, fo~ pou muff 
babe trauetfen fo; Jaom 1l1unt tuoultl tbf~ babe been, but 
toe general 1ffue, U!f in ;' Hen'4.8. ')But tn tbofe time!$ tbere 
1nft~ no rreneral 3lffue plcit't1cn fo~ anp .IDon:fea3'ance o~ .meg: 
Ieet, but tuel' i'lftDUP~ plaCi)clJ fpectaUp, ann trabetfen fome 
particular point tit ttc Declaratioll, ~ Cro. j 69' Moore 355 
1:f no tWl1£raI Jffue couIn be pleanen, tt were fomewbat !: 
~fJat QI:afe of HenA. 1rHl~ upon n real c;[fJarge, tui£) t~ upon 
a perrona! <!t IJntract, Hutt. 12.2.. ] cannot nffttnguifi) it from 
tIJif1, :It appearetJ tbere Ina~ anotber 3101nt !1Dccupter, anti 
gnbantage taken of it on tue !Jeneral ]truc, berllufe tye Dutp 
arnfe t UHf from t!J (' iDccupation! 3lf toe Plaintiff win 
charge tue ®\Unet~, be muff cbnrge tbem in fucb manner n~ 
tbf!, are Cf)\Wrr('rl!JIc~ ue mirrot I)Clbe cblltrrCn t{}e q3affer a~ 
IOiif, ann fo 1)([ ,Cm. Judie. pro DeE 
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Dominus Rex -verfus Inhabitants de Hermitage In 
Com. Dorfet. 

W lRit of <!Enquirp of Damge~ fo! Jrenct~ tb!omn nomn 
tn tf)e .migbt. Jl)el'O per Cur. ~bat tbere tua~ no neetl 

of notice of tbe ~tecutton of' tbe dtdtrtt, becaure 'itrabttra= 
ble ; but per Cur. quafiJt, becauft Intereffatus fuit pro refiduo 
cujufdam Termini, ltlbere it {lugbt to babe been poifeffionat. 
fuit : lit migbt babe been a concurrent ILeafe, o~ a JLeafe not 
tomtnencell, ann no potrcffion lain; 'twatS til. 

3ln nebate of tbt~, it tDa~ agreen per Cur. tbat a ~lantee of 
<!tommon mhJbt babe tbisJ m rit, ®ltlnet of tbe maff map 
1)abe it, ®~antee of tbe Jl)erbage mtgf)t babe it, Vide Kclway. 

Dominus Rex ver/us Berchcr, & are 
An Infor- Imfo~mation fo~ a 1Riot tn b~caking tue .fences ann 31ttclo( 
mation for fure~ of ~r. Guys at Tring tn Hartfordfhire. 
a Rio~ in eft Francis Winnington arguen Ian ~etm fo~ tbe Defendant, 
~rea~~n~nd tbat no 3lnfo!mation notb lie in tue Crown Offi,e, ann O~lltt" 
J~~fofures en to be a.tguen agatn t~ffS (term, fo~ lU~t~b J[ ~afS p~epat£n 
in Hartford. to argue It, but none being reallp to Jullifie tuetr IDemurret 
(hire lie» in me ban 3lutlgment pro Rege per tout Ie Court, que gift. ~!' 
the Crown- fntennetl argument tua~ aJ) folloltletfj. 
Offtce. flCbe mucfffon ifS, ff tbifS 31nfo~matfon notb Ife; if tue De-

fendant be bounn to annner to it r 'ijCbat it noe~, Jl1lJall p~Olle 
bp tgefe follotning @;tep~. Jfttff, 13p 1lJeltling tbat an J[nqueft 
tg not ne,etfarp in all ([afefS to tnfo~te a Defendant to anftn,et 
tue liting')l @uit, anti toe reafon tub!', anti applp tuat cearon 
to tbi~ ([afe, anll tuen ffJelU tuat eben in fome capital c[afe~ 
it irs not requffite, ann tbat tn all qcafe~ not capital tuere 
i~ no necetTitp of it, ann fo ebtllce tuat tbt~ metbon of ~~o .. 
fecutfon i11llG ltlapsJ contrariallt to an!, funllatnclltal BtlIe of 
JLalU, but agreeable to it! gull tben 11Jelu tue conffant u[uge 
of tbiS) tnetbo'O anll toe app~obattolt it botf) ban from tfJr-
3lunge~ ann ILa1llperfS of nn !age11 ann in aU lRefgn~, eben be." 
fo~e octavo Caroli, a~ tueU af.) flllee ; eben befo~e ftntJafter 
Empfon')l lLa\n a~ Well as unner it, ann tuat tuat .latu batb 
no \napS) affeff tbhl '!rare, attn tbcn anfwn t~at, ann toe i,lf 

tfier flDbjeB:ion~ tlatttn on tOc otbec fttJf.. ' 
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~be ]Rule bluteu 31 agree to ann Ia!, liown U~ mp founnu· 

tion it) tbi~, 1tbat no ~all i~ to anf1.1lzr tbe Ilting'!1 S>uft 
lUitbout fame Bcco!n tmpo~ttng bir; Cbarge; Dut tbat tf 
tbete be an!, matter of lReco~n o~ @;u;JgcfttOll. Ol ~utmire 
upon lReeo~n, O! lllfo~matioll filen D£i of JaeCOr!) fo~ tbe 
ming-, fmpo~ting tbe cbarge of an ®tfence; try at tbtg rna!" 
if tbe U\tng pleafetb, fcrbe tnnean of an 31ntlueft (1~ illct'Oilf 
titber b!, ]nntttUlcnt O! lG)~crentment, nnn tunt tue l13art!' 
tbereupon fi)aflle eompen~l1 to plean to it a~ a J1DJcfentment. 

3llJO not mean tbi~ of ~rCf.tfOll o~ JfClon!" tbounb tbere: 
are tlUO ([afes euen in tbat tro; no~ no Ji mean to p~obe it bp 
nelU ®ffen(c~ neatelJ bp @>tatute o~ ]nfo~matton~ enaffelJ to 
be fOl tbem ; but !>tfel1ee~ at ([ommon JLatu, O! fueb a~ ate 
malJe de novo, ann no particular mane of W!ofeeution ap. 
pointcn. 'C!be ILttng)~ ~uft!) are of tInee nature~+ <ettuer 

Fuft, JIlt matter!) of meer JRigf)t ann w>~opett!', tnbere 
j'reeboln o~ ]lluetftal1cc I!) (OllCcrnetl. '~t9 true, t~ete muff 
be an ]nquifiton O! {)f[tce to chtitle tbe ll\mg to {'ttuet ~uft 
(I~ i5crbice, ann fa I£) Kel way,].o L. Dyer 7 4. f~Ht tn otuet QCare~ 
a ~ugg~tliiltt o~ ]nfo~mntioll men of iReco~n fo~ the Jl\inll' 
tutu ferbe inffeail of tgem hlgere an 0if:te t~ no otbrrtuifc tc= 
quiiite, wbicb i!) tbe fame io0 an ]l1qW?{f in our \!Cafe; ] tntll 
not cite particular ([are~, tbe ".lBrok~ ote fun of tbem, flfS Bro. 
tit. Surmife, Pi. 5- 9· jO. 32 . tbat a ~uggCftiOH o~ 3lnfo~matiott 
(tubfcu be ufe~ p~omif(tloutlp, anll tbercfolc filttb bhll a£) f1'lto:: 
nhnou$ ~erU1~) of a l1piltlJ fci},en unoet a 'Qrerm in \!CbiuaIr!', 
!l~n Debtfe bp min (if (fDmtl£i to toe Jain!!, tbatfn tbofe ~afe~ 
Cucb ]nfo~matioll upon lReeo!n tnin fcrbe inficaD of an 3ln", 
quifittolt. 31 urge tl)ig onIp to fiJcw tbat in matter~ of !Jreat 
concernment, a~· ]nberitance, two 3lutie~ ate necetrarp to 
gibe tile Itttng an unabotnable )Rigot, a£i in ([afe of <!CrfmcfS, 
hlucre Ufe t53 cOl1cernei), b!, ®~alln ann ~ctit ]ut!'; otbertutfe 
in letrer Inattet~. 

2. ]n matter$ tunt ate patt \[rime ann part 3lntereff, 3!t 
muff be anrecn tbat all ]ttqueff t~ not necctrar!, to indtle tue 
Il\ing to a §lUlt, o~ to compel tue Qi:timinnI to anfUler; ann 
fo! tbat tbere i£1 a notable ([afe in 35 Hem. 6. fo1. 7. an ]tt< 
fo~mation fo~ unlawful tnkfng ani) netaining certain Jie1Ucl~ or 
tbe ([town, tnbieb tua~ a runk ~refpilf~, ann a Wlca tua~ 
to it of tbe ([it!' QI:uffom, fo~ tbat ~bop~ being fl3arket~ 
ollert, &c. <I1POll arguln!J tue Demurrer, 'ttua~ urgen tbat 
tbis matter ougbt to bane been p~ofecuten b!, wap of p~ef~r.t· 
ment, blbfcb wouln be matter of fubffance to ellfo~ce t~( 
Wart!' to anftner, ann not bp bare 31nfo~matton, tbe inNc!) 
b:'~.: ~cnien b!, tbe Utto~nep @eneral, ann it w!:~ acc~PJU)inp 
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Ip jullge)) pro Rege. 'Qtot rearOll tubP 31 UtlJt tbf~, i£) becaufe 
tb£ir ar!Jumel1t~ tenil to Ollerto!OUl aU ]nfo?tnation£), UfJ 1 
fi)aU fiJttu p~erfntlp. ]t muff be f«ttuer agreen, ellen tDat 
an lltfo~matfoll Iter; fO! intrufion into tot minlJ'~ .Lann~ 
an11 ururpation of bi~ lRopal rrranclJife~, ann pet t~efe are 
Q!:rimes, anll are Vi & armis, ann intur jfitte ann ]mp~iron= 
ment.<!f,rpo~tinlJ ~ooll~ out of England not papfng tue <[uffotn 
nue bp qcommon lLatu i~ an offence fit tot QJ::ommon lLattJ, 
a~ t~ Dyer 43. 'Qrbeft are fuable betf, o! in tue Efchequer, 
ann punillJen IIp Sr'inc upon ]nfo?matton; ann it win be nt& 
ficult to atrtgn a nttference between t~efe i.1;~iJ otbet 0ffence!5; 
fo! toep art againfi toe ~to1tm, ann nIl UnO (tb(lu~b not ill 
xquali gradu) to tbe Diminution .of tbe r&;.ng'0 ;)onour ann 
lRcbenUt, ann bt {HltV;::Z mucb Rigbt to a jrtne ::ft£t an 
i'ffenct commtttctJ, a~ be ba?o to n C,~~om 'f;)utp '.~r::.'('U be 
batb bp tue QCommon .low, Dyer ~,3') i:nl1 bp tbem be 1£1 fup,. 
pofell in tue <!fpc of toe 1La1n to nnlvo~t :1Lt'! m'}f~-:tm:~ r:fr; 
([ourtg of luflice, 8£1 bp tfJ£: ctf/"t .n (,U~t'j~ t ~r:: '~,ea;:i cpz:: 
ann fafe fo! ~rane; no~ can 1 u:.e ,:HiJ? ~'''~f(!n tt'1J? ir~ Z::c:: 
l1fffment fiJouln riot be a~ p.::(unrp tn tJcfe \[ii~>~Y£' ::~ in our':'. 
')But to come clofer : 

3. 3ln matter~ llirefflp flnl:t u;~pIp {!l'~m(ttaI, (~ i?:~;r£;';t .. 
m~llt tIt!? not t~qlll'fit~ ~ lH"t 1->1(1" ~~;IV;!C; .. ' ~ !~ r~",:"'" <'7;~17 

'" ~ " f.-+ ~!JI\.~. t -:J"z..,.~ 'J, V,t...j. 4- '.,< ,.,.;, .. , ... ~-.~ ... ..Jj1v." 

agree to be ncee[atp, ann fo tS) l~e i,jID t~i.'c1att.Jf. ~4-~·. ~~ 
cap. 3. tbat no ~an fiJaU be put to nnfwer, 1nitboht P~CLilt= 
ment b£f01e 3lufficeS), o~ matter of lReco!n o~ nne 1;3~ilccf!> of 
)Law acro~nfltg to tbe oin lLatu of toe JLann ; a i~eco~n llHl~ 
neceffarp, becaufe W~ofecutio"~ tuere ufen bp tve ftttomep ore 
tenus, botb befo~e tbe !!\.fng tn bf~ 19!U.1!' <[ouncH, nnn bc: 
fo!c tue ILUng'~ <[ounci! in Camera Stellata. .mOW tN~ betp 9eE 
toep babe been pleafen to urge a~ on tbefr fitle, but bom P?O::: 
perlp pour lLo~nllJip muff 31unge, fo! 'tis:; fo far fron~ mailt: 
taining tbe!!: QUfettion, tbat nOlle are Lnnp~fhlbr c to flnftnet 
but upon JintltEtmcttt. anll ~!ereutment, tuNeD nre nH nne 
( onIp toe fo~mec i~ n~ah1n iJp n <[Ierk, ttc (:~ter ig n'r~c riP 
tbemfelbefJ infolmaI) tbnt tbi~ !Law notD phllnf!, tlu!f;ri~ 
t~at tbere tfJ rome fltfjer Ierral tna~ to rtariJs i~ s3rr~ ~0<") a 
QCrtmc, benneg tf:or~ ttuo, fo~ tnbat eIre mc.1'1 ttJJfe to;J{i:':;j), 
O! matter of1Recoro o? nue~~occf~ oflrtJf :J'J 't~r5 q th: 
l1ifjunffille. JElotn'tiS) a known 1R~kle in tute:' :JF~:::~ Jlt t"C 
etatut£r;, tunt ftlC!) a fenfe is to be mane upon toe ;«11 ,E~) 
a~ tbat ~o <Zr~aure, ~enteltce O! mo~n fiJaJI PtJU2 fr1:z~Jn", 
Oug, 1)0111 o~ tttfi!!Hificant, if by nnt' otDer conffcufficn, tbtw 
map all be mane ufeful nnn prtttnent. ]f tbeir rl)i~r\ l(',i :~~ 
be tigbt tbat notbtulJ but )j!)~efctltment t~ meant" tt?i! afT 
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toe reft i~ nonffnfe becaufe it batb no meaning. '1Bttt mp 
lLorn, none of tue[c oiO I. atn~ are fo tilfaltl!,' pennen, toe!' 
babt a meu;ling anll a fttOl1g- one too; t~ere i~ a nue w>~ac 
(er~ to C'JLitiJe a ~an UJitb a Qrritllc :lefin~~ tORt of j i tfotffs 
ment; tbere f~ a tbing of lReco~n liefioe~ tont of 113~crelltc 
ment, anil tuat i£) an ]nfo~matioll, tnbtc~ 31 Ulan p~1?fentll' 
p~Olle agreeable to tbe oln Latu. '{!C~Jh.l aff make~ it praett to 
me, £tt~er toere I£) fomelubat elfe 02 not t 3rf not, tfJi~ @>t(t:: 
tute i~ miffakell. lif toete be, )tt~ (:n 5nfo~U1atiun o~ fume:: 
ltJoat elfe ; but tbete i~ no otber, Ergo, &c. 31t nmnot be ap .. 
peala; fo~ tbat i~ tue ~Ul:t!' fJ, not tDc Jafn!J)~ @)uit. (!COree" 
fo~e tbi~ 9,d t~ fa fat from p~obibtttn!J tuc QIafe of Jlnfo~ma" 
tiona, tuat tt frrongl!' impIte~ ann ft~'~IfilJeg tbem. 
~~at a lReco~n i~ equUlfilent to un ]nntamfnt o~ 31nquetl, 

tbere ore ttuo inftancc£). ®ne in cafe (if capI~i11 I1l:rtme1j, 
woete J lRe(o~n itl1po~ttn:! tOe cf)arge tuercof t~ fufftccnt to 
compel toe ~artp to anfwer to it. 

1. sf an ]nquell be atwjnft A. lint! {)£ conf~1fe~ it, attn b!, 
'iBill app~obea B. af> ®uHt!', flk,tJ aftn1tprtJs u:nttl=li iJig ap" 
p~Ollet up confetrin!! bi~ '!BiU to be faUt, tue nttltfJ map n:..tc 
ltJit!'ffanning p~oceen to ~~::raign anti 12I:bat rre B. upon tUtU 1I3ill 
a~ at bt~ @)uit, anO B.i~ ann 11)aH !.lJ,; compeHable to anfwet to 
it, ann fo are tbe 13ook~, 3 H. 6. 80. an'O agreen fo in 47 Ed. 
3· 5· ann mau!' otbet~. 

2. ]n an appeal of ~utner. if tue appeliant b£come~ Jaon" 
rUit, tbe Jaing mn!, p~oceen to cbm:ge tge appellee, ann be 
muff plean, ann ma!, be trten, contJemnen ann e,recuteo up" 
on it, tbougb no 3lnqueft againft bim; ann fo are aU tbe 
~ook~, 1 I Hen. 4- 4 1 • 4 Hen. 6. 15. 4 Edw. 4- 10. tf)e fame in 
Yelv. 13. Crifpe ann Virol's Cafe. ~bi~ 31 urge to UJtlu tbat 
nit ]l1quetl b!, a ]Ut!' i~ not alhla!,~ ann innennttelp necetTar!'. 
€bat to cbarge a ~an upon lReco~n ta not conteat!, to toe fun" 
namental1Rtlle~ oftbel,atu,a~ f~ p~etennen.1l3ut to come dofer; 

]n mattet~ meetl!, Clttiminal but not C!tapttal, tue nnning 
of a 3lurp i~ not requf~te, 39 Hen. 6. 4f. a~ ab~fn~cn b!, Bro~ 
Tit. Surmife P1.3. tbere its tbt~ lRefolution, tbat tubere a {Sug6 

geffion t~ mane to tue Cltoutt, tbat u Refcous llH1$ rommfttcn 
upon tbe @)betitf, <lCo~onet, o~ tbe Itke, it u'afJ atTtrmcn b~ 
Nottingham tben 9,ttomc!' ~enetal, ann Arderne <[bief ')Sa" 
ton, ann Laicon lIin not tlen!, it, tbnt tue \!tOUtt fi)aU a':Darn 
)})?ocer~ againft tbe ®ifenner t 9,nn it i5l agreetl cleatI!' bp tb~ 
::~;~ e~o?tet ( rapr; Brooke) tbat upon a @)uggeftion tbereof tbep 
f:::.ultJ ntnntn la~octff). lt~ not upon tbe return Df a Rcf
cm!s, fo~ tbi1t 1.l1a~ refolben tn on an e.rreptfon taken to tt~ 
l' ~ trlll?, Bro. makc.~ n IlUSJlt(llt, fi taNum in Sca:cario vel in 

aliis 
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aliis Curis; but ff tuere, tben furelp bere to 1nbofe ]urifnifftoH 
all rurb ~ntter£f are moll p~oper+ -f!bc ab~ingmel1t fpeakr; it 
innefinitelp on a ~u!JgefUon. '1Beftne~, in aU QCare~ of 'leon: 
temptp to a c.!tourt no ~!erentmcnt ip necdfarp, ltO not fa 
murf) a~ to conniff; feq if nonc in facie Curi:r, a lRero~n map 
be mane of it, attn a punillJment jUlltciallp tntliffctl, ann tuat 
execute)) immentatelp, a£f 1t1a~ none in 9}3r. Reading's Cafe. 
1l3ut to come borne to tbe point befo~e POUt 

Jln ezrafe~ of ezrrimes; of wbtcu tue ezrourt can take no nos 
tiee but ab extra, an ]ltfo~mation i~ fuffident to founn W~os 
tef~, ann batb allllap~ been tbougbt fa euen in aU QCare~; 
ann fo~ tbilt ]'Ie no backlllaens:; euen to Edw. 4· ann furtber. 
]I'e not name tbe laff Beign, becaufe perbap~ tuep tnin ezrabtl 
at toe ~utoo!it!', tuougb in tbiti toep onfp follolUell tbeft 
l1t>~enecetro~ti+ 

Jill t be Reign of Car.2. lUere abunnance: ] remember two 
ltOt p~inten, ann tuofe filere bp @>it William Jones verjUs Har
rington fo~ 1l10rn~, ann aguinn Johnfon fo~ notbmg; ann at~ 
gue'tl bp @>lr Francis Winnington tbere pro Rege tn Mich. 2[ 

Car. I. 31nfo!mnttoll beee agetnff Parris ann otoer~ fo~ (bea, 
ting a poung )Lan!" ann uniatufullp p~ocuttng a [mattant 
.of atto~ne!, to '{lnftf~ n 31ungment in ,! i;t~! great seUU1" 
ann a [lertlfff ann ]ungmcl1t, ann tnt ~}~rtteg fine~ ?ltfJ (om" 
mttten. after nebate in arreff of 5:~f:;ggmel.t, Sjd'4?: I. Trin. 
19 Car.2.. Inter J ndiClamenta num'.~ 9· all j £.t: c:nm~fDn bl' ~t!; 
Thomas Fanfhaw, a~Coroncr ann Attorney flgatnff O~ c Dodge 
ann (Jtbet Cornilh Men fo~ unlatufuH!' getting one of tUfm", 
relue~ ~tno~n .of a Tales in o~nee to giue a dlerntff f9~ it 
Defendant in ~refpaf~; anti Saunders offeren to moue iu 
greeft of lullgmellt, but 1l1ag bill b!, Hales to b~ing i)i~ 
Writ .of Error, ann tuere 1l1a~ Jud' quod capiantur ad faci
end' finem cum Domino Rege. ''{th1 repo~ten wirU tbe 3lnc 
fo~mation at large tn I Saund. 300, 30r. Hill. J 5 and 16 Car. a • 
.31nfo!matton againfi ~Ullerman Sterling ann otbet~ fo~ Q1:on~ 
fpfrac!" to take alUa!, tue ®aUolt ~rane; anll Jungmeut on 
llebate, Sid. 174 . .ann ltO tioubt but tn aU tuere QI:are~, !Jar 
an 3fnfo~mation lap, ann pet tuep lUere aU cOlltrourrHr.1 £W,~ 
anuerfarp §5,"it~. Trin. 15 Car. 2.twa~ tleliuecen a~ L:,~ill 
bp Keeling, ann agreeD per Curiam. tbilt if i1np ~ii1tfo2n~at:nn 
be e,rbibitcn bp toe 9ttomcp~e1teraf, o~ H~~ £!3tillcc cf <C:-".:: 
Crown Office, tue ezrouet ma!, quaffJ it upon motton, becrm.l.: 
;>ti~ ex Officio, Sid. I p, .. Pafch.I5. Car.2.. IDne an-ainU tile Sin, 
babttants; ofYaxton in Oxfordfhire fo~ notrepaitltttJ an Il)ij)~!. 
tnap, ann mucb tJebate upon motioH, nn~ no l}uellton of t!Ji~ 
Wloint, Sid. 140 . Il>ere if.) plaft1l~ tIJe IDptnton of Hales, Kee~ 
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ling, \Y yndham,''){c, no~ bin lll!? LO~'tl ebieflufficeVaughan muefj 
ttttfer from tbcm, fo~ be affirm£) torm to He bere a!) lDell Of;( 
in tue Star-Chamber. Bufhers Cafe 152.. [peaking of 3lutO!~ 
tCinJJ finen, &c. be rap!), ltO ~al1 can eber tlJew tbat ]ur!,~ 
Incn bnue been punffiJt upon JllfoHnatton~ dtber in ]Law, 
o~ in tbe Star-Chamber, fo! bateI!? ftnnillg againft ~l1fnenre, 
tteept tnbere 3lmb~acetp o~ ~ubo~natton mere ,oinen, tnbtcb 
fiJetn5J it t~ a fuppofitfon tvat lnfo~matfon nin Ite fo~ fueb !iDf· 
fence~, ann pet tbe!? ate fucb a~ are not ttlitbtn an!, partiru. 
lar @)tatute tunt ntte(f~ tbi~ ~etbon of @H:it. ~be!, were fo 
common in Car. 2.. time, tbat tbe!' are got into our ~lece~ 
lJCltt ')5ook~ of pleaning. ]n 'Vidian~s Em. 2.13. t~ one e.tbf .. 
bitell bp ~ir Th. F anfhaw 'Vcrfus Juftinian Paggit Senior, fOl 
ttegle(t~ anil abufe~ in bt~ ®ffice of Cuilos Brevium, a~ foi 
an offence at QCommon l,atn, ann fo1. :z. I 5. ate uno mo!e of 
tfJe Itke nature, one of \tIbteb f~ againft Wilkinfon tbe £i.t 
([ferIt fo! cfJeatitllJ ~ir John Madh, Longvil, ann Bluck of a 
Veco of atticle~ ann Qtancelltng it, all wbtcb aJew~ tbe Q)., 
pinton of tue JLaw!?er~ tn tbt~ ~otnt, fo~ tbe laft was at 
tge [nffnnet of l,alllpent; ann Vidian wan tueU known to be 
n beon CZClerlt, anti a curious; obferller of tnbat pan bere • 

.'~ben fo~ tbe late ttme.s, Pafch. I 658. in fu perioe Banco, one 
fo~ jfo~getp agafnff Charles Dudley, tbe titular Duke of 
Northumberland, fo! Jro~ging tbe QEntrp of a ~arrtall'e be" 
t1t1een @Itt· Robert Dudley ann Fr. Vavafor l,an!' of I!>onour to 
mu.een Eliz. in tbe lRegiffer ')5ook of Eafi Greenwich tn Kent, 
anD a ~ttal on it, ann mucb nebate in arteff of 3lungment, 
ann tue Wartp finen 2.00 1. bp Glynn ann Newdigate, lllbicfj 
111a~ (fa!,~ tbe ')Book) mo~e tban be mas tuo~tb, I Sid. 7 1 • 

Hill.I.t)50. Banco fupcriori Inform' 'Vcrfus Mayne ann Uno Jju= 
fiice~ of W>eace, fo~ not enquiring of a Riot acco~ntng to tbt. 
~tatute of 2, Hen. 5'. cap. 5. mbtcb tlla~ commttten neat tbdc 
rcfitlente, ann Q1erniff ann llungment after l1ebate, nifi caufa 
pro cufiodibus,&c. Stiles 2.45, 2.46. ann ~tf~ obferllable t{)at tbe 
@)tatute wbicb commann£i toe 31nquirp, anll upon wbfcb tbe 
]nfo~matfon tna~ grounneb nib not niue an 31nfo~mation, fo 
tbat it i!S tbe fame witb an offence at tbe <!Common .LalU. 
:Jill Stiles Pradical Regifter tnbteo tnas Plfnten I () 5 7· ann i~ if 
15Ul1'9le of IDbferuatton!) fain to be taken from tbe 9)1}outb of 
9.at. Serjeant Roll, tbere be batb a tubole CZCbapter upon tuts 
bean of 3lnfo~matton~, llfffhtff from a long one of llnnia$ 
nlent~, ann t1llentp m.ule~ mane in tbofe timetl concerning 
tgem, tnbtcb fnfftctentlp ffJe1ll~ tbe app~obation of ttett ufe 
eben in tbofe na!?~: ])Ie name one verbatim, Mich, 1649. 
B. S. an 31nfo~matfon rna!, be p!cfetten in tbt~ Ql:oUtt f1lfaln(t 

tbt 
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tbe 3lnbabitant~ of an!, '(toum o~ [linage in England, fo~ not 
repairing tte n.>igb:11la~S) lnbicb tbep are bounn to Repair. 
([ben oe giuefS tuif& }Reafon fo~ it, fo? tDi~ Q[;ourt rna!, punitlJ 
~ffel1teS) n.one agafnff tbe Weal pubiick aU tbe Bation ouer, 
ann luan!' Dtbcr lRule$ & dicta Judicum arc tbere obfer:uctJ, 
lllUitb llJewS) tue fenCe of tbe lLa11lper:~ of tbat age, &c. 

Jin tbe Reign of Car. I. tuere are abultuance !lflP~etellent£t 
anl1lRef.olutiollS). Pafch. 14 Car. 1. IDne Freeman 111a$ b~ougbt 
up Habeas corpus, 1willg commttten fo~ a Riot ann 1Rercou~ 
Df 011e taken up a ~etTenger, ann a IDap tua$ giben to j'fiIe 
an Jjnfo~mati.olt, .o~ p~efer an ]nntftment agamff bim, ann 
tueu fain tbat toep mere ftequentl!' fucb ]ltfo~matiot1,6 fo~ fucb 
ann .otber like ~ifnemeimo~~. Cro Car. 578. Hill. 15, Car. I. 

Jin Stenon's Cafe, an ill p~aftite appearing in one Spicer an 
(llnner&fiJerftf; tbe <[lerk of tue <[totun tua~ appotnten to 
n~atu an 3lttfo~mation fo! toe 9!3ifllcmeano~, Cro. Car. ,66, 
,67' Mich. 8 Car. I. IDlte againff Ward ann Lynne fo~ flop~ 
ping a <[ommon tua!" ann a ~peciall\!>lea ann Demurrer to 
it; ann after argument ann mucb Debate a }Rule fo? lu])!!:: 
ment. Hill. 2.66,267. Parch. 8 Car. I. againU tuc ~apo~ ann 
<Z!:ommonaltp of London fo~ permitttng a }Riot ann 'QrumuIt, 
lnbereill Dr. Lamb. tun~ §5)Iain ann none of tue ~ffenner~ 
taken, ann beln to Ite, Ibid.15 2 • ann tbe fame ~etm againff 
~tr James Wingfield ann otber~ fo! a )Riot; ann on tbe 'QrriaI 
urgen tlrongI!, up Noy toat tbe nefault of olle fiJouln btnn 
toe teU, but refoluen to be a£' feueral a~ in an 3inlliftment~ 
lb. 25 (. Hill. 6 Car. I. ttuo felleral ]nfo!mationS) againff Strowd 
nnn Hobart, fo~ tbeit feueral Qffcap£~ out of tbe Gate-houfe, 
but no noubt of tbt~ tbing, toougb toep ban goon '2tounfel 
ann mueb nebate UpOll tbe ~rtal. Cro.Car.209. Mich. 1. Car.2. 
~otton 1l1a£i maile fo! an gttaebment againU an ®tficer of 
tbe Madhes of Wales, fo~ arteflinll' a Court-Ieet Juror tubUc 
upon Dutp, lnbereb!, tbe mtn!J'S) <[ourt waS) nfflurben; tIle 
<Z!:ourt nenien tbe motiott becaufe not an ®fftcer O? lv!oter~ 
.of tbetr'~, but nfteften an ]nfo~matton aqmnfi bim bere in 
tbt!) QCourt fo~ tbat ~tfOell1cano~. Latch. 198. Mich. 5 Car. r 
IDne tn tbi~ <[ourt agatnU Elliot, Hollis. &c. fo~ a $trDf~ 
meano~, a l}!)Iea to tbe lutt~nHfion ann oller ruletr, a Clraufe 
lUlleb nebaten, ann tots) }\Dotnt flatten, but bp .one of tOfte 
<Z!:ouufel, viz. Q3r. Calthrope, ann anftueren a~ tlightIp up tue 
9tto~ne!, tbat tocte tucre manp 19Jeccnent£i. ~biS) Junll'lltfnt 
1ua~ tmpeatut tn ]j!>arlfameut, but tuts) ueuer objeffen u£i 31 can 
finn b1.' an!, of tye lPtffo~!eS) of ttHlt time, wbicb is) a ffrourr 
~rgumetlt tbnt tbe lE>orHamrnt t!Jottgbt an Jinfo?matiolt 
to Ite, If tl)r matter ban oren ltlitbtn tbe'tt 3luti~i;ltffton; attn 

if 



if torp bJ~ ttou~Dt Ot~j8t ;m~'z, lee fi]onln unt}uefttonablp balle 
gearll of It ; a~ R ufh\Vor~h l.h,~b it tn bt~ Appendix to I Vol. 
pag·5 6. 'ti~ plain up tiJz uerp!ao(f: tbat ti}h~ J1!)oint 1l1a~ neuer 
ffatten 04 quct!ioncn: '(tf1il,t (6-:feu~:~':z complainen of tuag tc# 
fftainelJ of {tbettp of §Jpzr;cl) l:t tJarIiament anti b~eacb of 
tbat l~~i\1iIe!Je; tue 1tqll~ act, runt tOe 3lnfo?matfolt fo~ 
matterp none tn parhufl:cnt, ~q1i] t~)e fame appearing in tOe 
]nfo~matiol1, lua~ a u!etC'l) of JPitb:h:gc. .motgIng can be a 
ftrol1ger atlJument, tOut it 'ttun~ L~ecrul nnn wbpf not bccuufe 
)ttua£\ an snfo~matton, but beui~if£ ti;c ([time cDarnell, if 
an!" tuag (ommittetJ in 11>arIiamsti(, finO upon tije Debate~ 
in 11Dm:Iiament ill 1667. lli Den t2Uer[etJ, a~ appcat~ up Cro. 
Car 606, 607. tbf~ ltlar& tbe ~atter inuffen on, ann Strowd.1 s 
9ff urgctJ a~ toe grouniJ of tue }Reuerfa!. 

] beg POUt ILo!nf1Jtp~ parnon fo~ urging one illffance mo!e 
in tbnt lReirrl1, fo~ J'nfo~ll1ation~ bp tbe gttomep eben tn an 
lJigo€r <[ourt tban tbi~. Jll 2 Car. I. ®ne e,rbibiten bp tunp 
.of article~, ann fubfcribeil bp tbe tueu atto~nep tn toe 
IPOllfe of ILo~n~ ngl1fnfl tbe tbcn QJ;ari of Brifrol, fo! nfuerfe 
bigb Qtrfme~ ann SJ9iftleUlea1l0~~ botb bere ann ab~oan; tbe 
fame tua~ tfceilleD bp tbe ILo~n9 aSj a ([barge, ann elUteD in 
tbeir ]outnal upon lRe(o~n, tOe l~artp fo~(en to pIean to 
it, ann be nin fo, ann tbe fame entren tn like manner; botb 
are to be fcen at large tn IDr. F raneklin' s Annals of Jae. I. 

ann Car. I. Paginis 12 h 124, &c. ~be fame tua~ none in 
17 Car. (. 3lnfo~mntion bp gttomep againtl tbe ILo~n Kim
bolton, ann tbe fille 9}3eUlber~ of tbe QL:ommon'~ 11)0ufe.' ~i~ 
true mp Lo~n, tbi~ laff mar& but a Ulelancbolp W'!ccenent be" 
caufe of it~ confequence, fo! 't1tla~ noten a b~eacb of tS~flli. 
lege ag 'tt~ in Nalfon's Collection, Vol. 8·H, 844,870. but 
] no not finn it notcn illegal becaufe 'ttua~ not bp lj!)~cfent" 
ment O! 3lmpeacbmcnt; but tbe reafon of tbeir ccnfute tua~, 
becaufe tbe gtto~l1ep ban b~oke tbeir Ij!)~ellilege in menIing 
1111tb ~embct~, ann fucO againff mboUl (tbe!' fain) be ban 
110 p~mf to make gm'O bfr& QJ:bacgc. ] urge tbi~ onip to 
fIJetu tbat in all tOefe IDebaters tne no tugere finn fln 31nfo~nta. 
tion cenfuren a~ inegai, qui & quia talis; ann if nn Juqucff 
ban been tbougbt unilletfallp rcquifite anti llccctfatp, it wouin 
certainIp balle been toucbt UPOll tOefe occafton~. 

3Jn tbe ne,rt p~eccning Reign, viz. he. 5· I. Out 1300kg nO 
not take fo mucb a~ notice of 3lnfo~Ulatfon~ in tbig Q!:OUtt; 
fo~ Hobert aun Cook \Ubo were tOen atto~nep ®elleralE p!e~ 
fetten lUoff of tbeit£1 ill tije Star.Chamber; tubicb 31 11Jall 
p~ol1e p~efentIp to be a firong autbo~itp fo~ u~, a~ eucn bp 
tbe QtomlllOlt Law of England: !?ct tuen tn tbt~ Reign 

~ tbere 
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tbere are man!, ]nfO~lllatfolt~ upon tge §Ue tnui~u 31 fiJaU not 
trouble pou~ lLo~tlllJip lUitg,be(aufe antient o~e~ lUlU be of mo~e 
9utbo~ft!'. Mich. [7 Jac. J. B. R. jinfo~matlon tuat -tn~ere bp 
tue (u{fom of tbe }Realm to aboin ill1110pance of tue Jt)tgg:: 
tna!,~, a publtck ~artiec ftJouln not carrl' in anl' maggon 
"bobe tlUO mbeel~, ann abolle 2000 [Uleigbt t ~~at be ban 
carricn tnftb 8 JJ)o~fefJ, 4 [[lbeet~, ann abolle tuat 1Rate of 
ilLlehJbt from Oxf0rd to London, bl' tbe muteo tbl? IPigb=l1la!,~ 
luere become unpaffable. Edgcrlin's Cafe, Jenkins Cent. 7. 
Cafe I,. page 284. attn tbe JF)artp unen ann tmp~tfoJ1en. Mich. 
9 Jac. I. Jl)ere lUa~ a '([:riai at 15ar on an 3lnfo~matton on 
2 Hen. 6. cap. I,. agatnff faffning .JElet~ Ol €runk~ croffJ 0= 
bet an!, great }Riber, &c. ann mucb nebate £ill tbe '<trial, 
ani) pet tbtfJ aff !Jabe no ]nfo~matton ; ft~ repo~ten ; 2. Rep. 
'lB1.' 21 lac. I. cap. 4. motiee tS$ taken .of ]nfoJtnatton~ b!, tue 
Warliament a~ ufuaUp p~eferten b!, tue llting'!S ~w:J2n [)f:: 
ficer~; tuat @>tatute p~eferibefJ tue manner uow ]nfo~mati:, 
on~ 1l)aU be bp tbe attome!' fo~ tue time being, ann bp otuer 
i'fftcer o~ £lDfftcer£l fo~ tue time being, tui~ IfJ a full autboli= 
t!'. fo~ tudr allowance. 

Pafch. 2., Eliz. amongft tue btmnle of 3inntffment~ of tuat 
fi:crm, arc feberal ]nfo~matton~ b1.' tue C!rferlt of tbe ClCr.otnn, 
tbel'arein ntf.o~ner ann n.o numberfJ o! figurc$:) to make [earcb 
!lp, &c. 31 rean f.ome mp felf, one in tbe JElame of Miles 
Sands <!to~oner, ann attomep of tOe mUeen, fo~ a riotu~ 
9lfauft anti 1Refeue agafnft Richard Bynfdale, a Ii. 10. markt 
lIpon it! 'Qtbc ~arIiamcnt in bet 1Reign aUow~ tbem bp 3 I 
Eliz. cap.,. tuat l~ettal }1t)lofcclltion~ fi)afl bc l11itbtn a ptar,&c. 
tucre iS$ an ctP~ef~ J\!l~.obiro; tbat it 1l)aU not (r~enn to an!, 
IDtrtccrfJ of lReco~n, at) babe til refpeff of tbetr IDfftce£t law" 
fuU!, ufen to e.rbibit ]l1fo~mation£t ; nom bere t~ tue ]ung" 
ment of ~atUament tuat tOere lUere ®fftcer~ to etuibft 
tuem, anb tb.ofe tbat are meant lUuff be tue atto~nep ann 
bi~ Deput!', tbe <!to~olter+ jf.o~ Jl knolD n.o ctber, ann l11ere 
It .otberl11ife, tbat long p~obtro ban been l1eenlef~+ 16ut ta 
go bigber, 

Pafch. I & 2. Ph. & Mar. num. 46. Int. Indicramenr, 3fnr.o~# 
mation agafnft Plowden ann otuer~ fo~ nepartfng from tbe 
)jt)arltament lDitbout JLicenfe, &c. e.tbtbtten bl' Griffin tf]en 
9ttome!', wttb n dar Curix hie inrelligi & informari as nOlD 
are ufuaf, ann fit of tbem fubmttten to §ille~ ; ann Plowden 
};)Ieans tuitb an fOle ~rauerfe like tuat .of a JLawper in bt~ 
olDn <Zeafe, but no fcrupfe if un .3lnfO]lllation lap t JE!0~ noe~ 
Cook make allp queffiolt of tbnt, but onlp ab.out tue <!CJ)urt~ 
]uttslltcfton of tbe matter, becnufe ltDarltnmentar!'. '~ifJ rt
pOlte.tl, 4 In!!. 17, 18. Mich. 
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Mich. 6 Edw. 6. lua~ an Jnfo~tllation bp tue tuen gtt.o~ne!" 
pur Ie Roy folement 'Verfus Michael Harcourt (In tue ~tatute 
(If ~afntenance; tbe fame t~ eitetr, 7 Rep. Qtafe of ntfc(ln:: 
tinuance of 1P~ocef~ ; toe fame in Dyer 51. 31 knotn tue!, 
111ill fap tbe 32. Hen. 8. cap. 9· !Jtbe~ an lnfo!mation, but 
non confiat, tuin j1nf.o!mation ltHl~ upon tuat lLaw. 13efine~, 
111ttb fubmitfion, ] tbink tbe IDbjeffton founnen on a platn 
mftlake, fo~ tbnt 110ne of tbofe lLatu£' no !Jlbe an ]nfo~U1ati" 
(In to tbe Ilttng t 'Qrbe common tuo!ns are, Such a pare to the 
King, and fuch a part to him that {hall Sue for t.he fame in any 
Court of Record , by Bill, Plaint, Information, ActIon of Debt,&c. 
in which no E1ioin, Wager of Law or Prote{l:'on fuall be allow
ed : .motu 'tiQ plain tbffJ onip gibC£1 it to tue pattp ; fo~ ma. 
ger of lLatu neber lap to toe Jl\tng fS @)mt. JaOU1 if tbe 
I1\tng pleafetb be mitp 0ue fo! tte 1n~Dlt pCilaitp us tutn a~ 
}j:)artron tue 1l.lbole; ann tberrfo!e ln~021~,)at:Olijj (fHt no mOle 
be fain to be gluen to tbe {{iug JP tUofe Latus tbal1 an ]n" 
tJiffment t~ lUbieb i~ not namen: j,:toUl tucp cull agree tbat 
3lnfo~mfttion~ batle been frequent fo~ tue llting fo~ tue tubole 
penaltp on tbofe @>tatute IDffence~, ann tberefo!e tuep are of 
ag ftrong gutbo~itp a~ tbofe of <!tommou l,atu IDffenceg. 
15ut 31'le mention no mo!e of tbefe becaufe of tbt~ e.rceptt" 
.on. 31 mull (onfef~, 31 knotu of no ~tattttc tbnt gtbeg an 
3lnfonnatton to tbe mfllJJ but Empfon's Law, wbicb 31 fiJan 
tlJetu p~efentIp not to concern tbi~ <[afe. 

jn tbi~ L~cign .of Hen. 8. tbere ate abuniJanee, attll tbe 
rearon tubp turte tunc fo fetu after it, 1na~ n~ ~ir Th. Smith 
faitb tn bis Common-wealth of England, t~e Star Chamber 1l.la~ 
ltot fo mueD frequenteiJ, till after tbin 111etgn, ann tbe gron 
effeff it ban in p~ofecutflt!J anti bumbling tl)fg grcfit <!tarllinal, 
Trin. 23 Hen.8. Rot. I o. 3nfo~matton bp ~it Chriitopher Hales 
tben attome!, ~elteral, ugfltnlt retlcral fo! a Jf!ufance in an 
JptJJb·wap tn tue <!tountp of Oxford contra pacem & in malum 
cxemplum, ann 31mpatlance~ attn otber fOfmull!Entrie~ mane 
a~ now; Hoc vidi Trin. 23 Hen. Rot.n. €be likt bp tuc fame 
~tto~ne!, ®cncral, in tbe fume fo~m, againft tbe ~fI!?O~ ann 
'15atltff~ of Oxford, fO! l10pping a Dttcb ann fiUinrr it wttb 
JrtItb, ad nocument', anll ]mparlance, hoc etiam legi, Trin. 
2 ~ Hen. 8. Rot. 12. (inter Indict' & placita Coronx.) ~be like 
bp tbe fame attome!' againll iDr. Ligham a <[banccIIo~, fo~ 
maintaining tue !autbo~itp of Rome on a 0tatute of Premunirc, 
IDn Non cur, a 31urp reanp to glue tbeir <Uernfff at tbe ')Bar, 
be e.tp~ct1v fatebatur quod non potu it dedicerc Information'. Hoc 
eriam legt ibid. Rot. 16. againtl IDr. Robert Cliff, on I f) Ric. 2. 

ann after a ~tial a 31ungment of Premunire entrcn fo~ fciiure 
~ 1. of 



I ,6 
.. 

Mich. I W. & M. 

of lLannr;, ~Q)n~, &c. Ibid. Rot. 17' Simile verfus John Baker, 
Ibid. Rot. 18. ogainft Thomas Pelles, Ibid. Rot. 19. Simile ver
fus Adam Travcrfe, Ibid. Rot. 22.. Simile verfus Rowlandum Phil. 
lips; all tbefe 3J faw ann tean in tue 'atreafutp at Wefiminfier. 
Trin. 3, Hen. 8. Rot. 32. ]ttfo~mation agufnft Tho. Martyn 
un' Clericorum & officiar' hujus Curix fo! a ~beat in Warwick.
fhire, nnn it line on bim. Mich. 25' Hen. 8. Rot. 32 • 3inro~£: 
mation againft Richard Bpp--of Norwich, ann 3lungmmt 
of Prcmunire uguinft bim tbereou. .motu 'tt~ obferlJabIe 
tuat tbefe lnfo~mationfS no recIte tue J 6 Ri. 2.. cap. 5'. ann bp 
tbot tbe JPurtp fS$ to be attacben to unftuer befo~e tbe JiUng 
ann bi~ <[ott11cil (tubicb tua~ tbere tbe <[ourt of Srar-Cham= 
ber) O! bp mtit of Premunire, tubicb (fapfl Crompton Jur' 69.) 
\J:Ia~ to be ftten out of Chancery, ann tbep mfgbt be ftnplealJ. 
£n in B. R. bp ')Bill aSj in Cufiod' Marr', ann bp 3l"fo~mation 
in tbe Crown Office a~ appeat~ bp tbefe W!eCellent~, ann bp 
botb it appeat~ tbere l11Ufl no neen of ]nllHflnent, tboulffJ 
tbe IDffence tuaS$ meerlp criminal. Mich. 16 Hen. 8. Rot. (5. 
lnfo~mation alJainff tbe IDean ann Qtbapter of Wells, pro 
ercdione cujufdam molendini aquarici ad nocument' ann lain in 
Somcriet, ann a cognovit nocumenr' entren. Trin. 13 Hen.8. 
Rot. 12.. againff Thomas Wile, & at' fo~ not repairing of 
Grove Lane in Oxford. Trin. IJ Hen. 8. Rot. I I. Simile'VeTfos 
Katharinam PriorHfam de Lirtlemore fo! not repairing a map 
callen Stoncford Lane. Mich. 12 Hen ~. Rot.42. Simile per At
torn' Regis verfus Will' Gregory de Sydingborn in Kent, pro non 
obfervat'vigiliar' in notre & aliis vigiLiis. Trin. I 2. Hen. 8. Rot..p .• 
Devon. Simile verfus Tho. Jule, & al' pro mal~traCtione Will' 
Wolfe ruper deliberat' brevis Regij eidem Thorn' & aliis diretfpro 
refiitutione bonorum Will' Shelton. ~befe were all £lDfftnttU 
at tbe <[ommon )Latu. Mich. (2. Hen. 8. Rot. 2 [. Simile ~ 
Attorn' RegiS agafnft John Williams pro obfiupatione Regiz 
vix in Tutton in Southampton. Trin. 8 Hen. 8. Rot. 43. Wor= 
c;cfier. Simile ftguinff ~tr John Savage 0beriff tbere, filJ a 
fltrefpar~, Qtontempt ann ~ifjb£ba\liotlr tn bfa IDtficc. PatCh. 
12. Hen. 8. Rot. 4. Oxon'. Simile per Anorn' RegiS agatntl John 
Traverfe, & at' pIO non reparatione Regix viz nUl1cupat' Ie Caw~ 
fey ducenr' a parte vocat' Ofney Bridge ufg; paiTagium vocae 
Hinckfey Ferry. Trin. 23 Hen.S. Rot. 3 1.. Jinfo~matton U!' @ir 
C. Hales verfus Robertum Cliff, & al' quare Claufum apud Vile 
lam We!lmonafier' fregcrunr & alia enormia. Pafch. 23 Hen.8. 
Rot. 32.. againff tbe ~a!,.o~ ann 13atlttT~ .of Oxford pro no
cumen£', Mich. 1.0 Hen.B. Rot.22.. 3lt1fo~matton bv '''ill' Fenner 
Qto~Ontt agatnft Abraham Price pro infultu fuper"quendam,&c. 
911 tbe laa tbtre ate {)o(quett~ .of tbern un tbelt Roll in 

t~t 
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tbe Crown Office kept fo~ tbnt purpofe, tbougb toe 3lnfo~= 
mation~ are not tbcre hut remoben. 

In tbi~ Reign of Hen. 7. tbere are feneral ~!ecenent~ of 
3lnfo1matfon~ in tbe Crown Office. Mich. 20 Hen. 7. Rot. 6. 
SlOne fo! a -atrerpar~ ann ([ontempt Rg-aintl Henricum Gervcs 
Clericum, ann in Pafch. 23 Hen. 7. tuag an l1nfo~n1attolt bp 
tbe tuen attome!' ilDeneral, James Hobard verfus Milles, ann 
otbtr~ fo~ a ([beat in len!,ing of a .fIne in anotber ~an's 
Jaante, in contemptum Regis ad malum exemplum, ann in 
fo~m as is now! 'f!l:t~ P1fnten as a ~~ecenent in Moyles En= 
tries 22. unner tbe title Commitment; but becaufe Empfon's 
Law ma!, be tuougbt to affeff tbt~ time (tboullb in trutfJ it 
notb not, a~ 31 tl)allllJew p!cfentl!') 31 will tberefo!e go be!,onb 
it. 3ln Trin. 9 Hen. 7. Rot. 26. 31nfo!matton ilg-aintl Robertum 
Brandon, & at' pro Tranfgreffione & Contempt. Hill. 9 Hen. 7. 
Rot. I 1. Conf:mile Mich. 9 Hen. 7. Rot. ]nfo!matfoll agatnll 
Petrum Edgecombe, & aI' ad numerum 69. pro Tranfgres' & 
Riott', & orones fecerunt fin em cum Rege: 'Qtbefe were aU qcont
molt JLaw IDffenceS, ann tbere are Docquet~ of tbem in tbe 
Crown Office to tbt~ ner!, na!'. 31n Trin. 18 Hen. 7· tbere ifS 
iamong tije bunnle of 3lnntffments of tbat ~erm, an 3lnfo!= 
mation b!, James Hobart agatnft John Sygrave J fo! p!eftnting one 
~ich2rds in ClCourt Chrifiian, fo~ calling tbe Defendant ~bief, 
tc tbe P?ejunice of tbe )kmg'£{ ([ourts; Hoc vidi & legi apud 
Wefim) tn tbe upper ~teafut!' oner tbe ~arliameltt lPoufe. 

Paf-ch .. 22 Hen. 6. Rot. 32. 3lnfo!tnation agatnll Tho. Piccard 
pro Tranfg'. Ibid. Rot. 34. Simile verfus John Gafion pro decep'" 
tione. Trin. 22 Hen. 6. Rot. 40. Simile verfus Richardum Dodd 
pro Tranfgr'. Mich. 22 Hen. 6. Rot. 15. Simile verfus Martin 
Blake pro Tranfgr', Hill. 21. Rot. 15. pro manutentione, anti 
tbiS tua!) befo?e tbe @)tatute wbirb gane 3lnfo?tnatton to tbe 
W>art)! toat tuouln ~ue fo! tbe i>enalt!'. Pafch. 14 Hen. 6. 
Rot. 2..5. Inform' pro manutentione verfus John Gawtree. Ibid. 
Rot. 3 + are Cenen Central ]nfo!mation!). 

'j5e{ine~, 3\ founn upon feartb of tbe J1\oUfS inter placita Co. 
rom~ in Trin. 22 Hen. 6. Rot. 20. feneral (!];nttie~ ttlbere tbt 
3lnfo~matton~ are not entren, a ~!ocef!) aWatlJell on tye 0ug~ 
gellton of Tho" Grefwold qui fequitur pro Domino Rege,&c. de 
placito Tranfgr', ann an Qttacbment. ann Rot. 25· tb!ougb# 
out tbe tubole Roll, abunnance of futb (!];nttte~. Tho' Gref~ 
wold qui pro Domino Rege fequitur verfus Robert' Arnold, & al' 
de placito Tnnfgr' & Contempt' contra formam Statut' de vena
toribus, anD upon tbat tocte t~ an aWatn of ~lOter~ ; Hoc 
vidi, ann tn aU otbetf& 'ti~ entten Indictatus, &c. 

Pafch. 
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Pafch. 5 Edw. 4 Rot. 4. Walterus Traver impetitus pro intrati
one Liberx Chafea:: Domini Regis & fugationc Damarum. Mich. 
5 Edw·4· Rot. 4. David John, impetitus pro infultu & verbera
tione Johannis Green. Ibid. Rot. 2. I, Ludovicus John, impetirus 
pro fraCtione claufi Domini Regis. Ibid. Rot.21.. Thomas May, 
& at' impetit' pro infultu & verberatione Robert' Bowfier. Ibid. 
Rot. 25. Rogerus Wyche, & at' impetit' pro infultu & verberati
one Will' Spicer. Mich. 12 Edw. 4. Rot. 18. Robert' Ruffel, im
petit' pro infultu & verberatione. Hill. 12 Edw.4. Rot. 39. Ja
cobus Reeve, & al' impetit' fo~ jfo?cffaUtng .. Hill. Rot. 4 r. Jo
hannes Weft impetit' fupra Stat' de manutentionibus. ~f tbefe 
tuere are Memorandums in tue Crown Office. ]n tuh, JReign 
upon tbe iRollfl ] finn in Hill. 12 ~dw. 4' Rot. 17. Johannes 
Weft, qui pro Rege fequitur verfus Johannem Lyfons & Johan" 
nem Reeve, fO! §o~effalling de placito Tranfgr' & Conrempt' & 
non venit, ann an ~ttacbment al1lacnen.. Jill Mich. 5 Edw. 4-
Rot. 1.2. 3J finn John Doyle outla11len fo~ ~ninUnance, unde 
impetitus, &c_ 

Trin. I. Rich. 2. Rot. I 7. ]1tfo~mation b!, Tho~ Shardlow 
<!CO?Onet & Attornatus Regis verfus Johannem Wotton pro 
infultu. 

Pafch. 3 Edw. 3. Coram Rege Rot. fj. Indorf Southampton. 
~be 13illJop of Winchefier 111a~ ~ttacbt ad refpondend' Domino 
Regi de eo quod cum inhibitus fuit difcedere abfq; licentia, be 
lIeparten fcom )13arHamcnt, &c, ann Adam de Fincham tbt 
tuen ~tto~ne!, qui pro Domino Rege fequitur p~a!,~ 19~ocef~, 
ann tue 13f11)oP pleaD~ to tbe 31uci£iDHtion of tbe ~ourt & 
Idem qui pro, &c. IDemurr~.. Jl urge tbt~ to 1l)ctu tbat 
3!nlliCtment O? )13~efentment lnafl not alttJa!,~ necetfat!' eben 
in tijofe na!,~. ftbe lReco?n i~ reciten at large, 4 Inft. 15. 
'~t~ true, m!, JLO?n Coke fa!,~, tbi~ tuafj b!, i>!igtnial mrit~ 
but 't111a~ not upon an ]ttqueff.. -

9mongff . tlJe JLo~'O Hale's ~anufctiptfj in Lincolns Inn ILi,. 
b!ar!" tbere i~ a 16rok figureD Liber I. tbe ~ftlc i~, Placita 
a primo Edwardi primi ufq; [8. ]t feemfl to be an ~Upbabcttcnl 
. ~able to tue lRcCO!lH.1 of toofe 18 1gear{;, ann tbcre ] finn 
un'tlet ~ttle Information (1nbicb i~ a lIifftnCt J1)ean from tunt 
of Indidment ) tbefe foHotuing .IDote~. Information, Trial, 
Pafch. 10 Edw. 3. Rot. 15'. ]nfo~mation fo! a .IDufance. Pafch. 
I') £dw.3. Rot. 106. ]nfo~matiotl agatna tbe ]uffire~ of Ire. 
land, committitur into Ireland. Trin. 18 Edw. 3. Rot. 27. Clon" 
tempt ann ~Iannetou~ 1UOrO~ puniQlt b!, 3info~ntatton+ Trin, 

. 2 I Edw. I. fo~ h!eakinJj tlJc atfi~e of 15!can.. Trin. I 3 Edw~ 10 

Majus, .IDufance fo! flopping n <!Common lRibrr puntt1Jt b!1 
31nfo~nliltion, ann tbc J1urhrOtfffon of tbe (!Court tueU [loucbt. 
. . Trin. 
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Trin. 18 Edw. I Mich. 18 & r 9. Edw.1. Majus. ~nI tfiefe II finn 
tbere in ntfii!lff Itne£i. 31 confer~ s baue not featcbt fo~ the 
Beco~n~ tb~mrelue~ fo~ 1nant of time. 

1Befine~ nJf tbi~, tberc if' toe continual ufa·ge tlf tbe Star
Chamber, IDlJicO a~ appear~ bp tbe 16 Car. I. cap. ro. 1notcb 
aboW.1JC;l t~at Qrourt, ban no n:n~ef~ o! remenp to punfflJ 
!!Dffellner~, hut woat mhJbt P~OpztIP be ban fn otbet QCourtg, 
meaninlJ tiJi~, wijtcb tn trutb i~ tbe fuP!cme fo~ ~Jeaa of 
tbe qrrcIDn, aIllJe(ttlJ ben: coram Rege fans Addition, tbere:: 
fo~e tbe 19Ctrtt£5 tbet:e ilC::~are tIJe f..am of r~Je JLann not to 
be a~ tbep 'l.lloul'O baue tt. 'iz. unillerfallp to tHIn lre n ll!'!e" 
fentment. 'Uoete W?tC nltuap~ JlnfoJmattcJi~ f-Gl1t..iots, gr"" 
rauit~, ~emltca, l,tbelg, §5>lann£r~, .Jfnlfe 1tetu~, .fo~lJC< 
rt£~.. 19crJUrtea, <!I!rto!tiong an!) otber ~i~fe~al1ces, t!:r. 
Invicb in m.u£'en Eliz. & Jac. i. mete betp common! 3nc not 
cite parttculat~ , 'twoultl be ennleffJ, tue 1ReiJo2t~ are fun of 
tbem. 

').6ttt 31'1e go bi~ber, becaufe of tue ~tatute mufeb tbep fap 
ereCt;}l tfl:;t <.!Court. llf \tle ma!, beIteue tbc JLo~tI Coke, be 
rap~, 1- In:tit. ()2,. tuat tue 3 Hen. 7. cap. I. nin not ereff tbat 
€onrt, but c£lnfirm anti effabltfiJ it; anning tbe two cbtef 
3lufti(£~ a~ 31unge~, ann impowering of tbem to cramin tbc 
Defendant upon ]ntetrogato!te~. IPc quote~ manp ~utbo~ttie~ 
nf ~ffence~ puntnJt tbere; but becaufe ~r. Prynn in bifj CZE~ 
ptlogue to, ann on 4 Infi. cabiI~ at tb~ee of tbem, ]'Ie not 
name tbfm, but otbet~, bJbicb will fufficfentl!' necIare tbe 
nnttquitp of tbc ure of 3lnfo~mationg, 2, 8 N. 2 Hen. 7. i'ne 
Bigot tnafj finen 40 ~ark~ fo~ a )Riot, ann in tue Year,Books 
ilrc feberal <lCare~ Coram Rege in Camera Stellata, a~ 22 An: 
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PI. 21.. ann Regifi' 11..4. tg a mrit to appear Coram Rege & 
Concitio fuo; ann in 24 Edw. 3· 33. 3lnfo~mation befo~e tbe 
Jl\illlJ' fj (ltOUltctI fo~ going arrnen mttuin bt~ f)aIace: 3lt~ 
in Bro. tit. Contempt. PI. ~. in Cot' Abr' 300• Cavendifh wa~ 
fin en 1000 ~arkfj fo~ a @llalliler on tbe tben <.!Cbancello~, 
7 Rot. 2· anti tljere art abunilance, wbicu 31'le not mention 
in Rufhworth's Collett. 2 Vo1.475, 47 6,477. anil 4 Infi. 62, 63t 
ilnn in trutb fo manp, tuat tuat wa~ tue terro? of tbe ~eo" 
pic, ann upon tunt octation were tue cOU1platnt~ b!, toe <Zrom~ 
mont*, becaufe tbe!' were conbiffcn l1.lftUout a lurp, not be# 
cRufe 't1na~ bp 31nfo~mation. ~ome wtu baue tue Sar~Cham' 
ber no (!Court of )Reco~n, becaufe tbetr ~~o(eetJtng~ are tn. 
EnglHh. ')But tf tbat wtre an IDbjeffton, tben aU tbe ancient 
parliament 1Ron~ ann 9:ff~ of 19arliament ltcfo~e Hen, 6. 
l11bitb ate mon inrolle'O tn French, not in Latin, ann man!, 

Ql:barter~, 
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QtfJnttet~, rotit~ an'tJ Q!£Immi1fiol1~ enroIle'tJ In French, ilno 
tDe ~tiltute~ fillee I Hen. 6. muff be no 1Reco~n~. 

',([i~ bhJb time new tD nllfwet tbetc IDbjeffton~. ~ut bere 
mp lLo!n~ 3llUoul'tJ firtl obferbe tbe ceaf£ln ann ufe £If a W>~efellt~ 
UiCllt O! ]n'tJiffment, it if' to app~iie tbe lLUng £If fueb an i)f" 
fence tonlluftte'tJ, a~ 'tif$ £If an IDfffee, to fnfo~m bim £If a title 
III (fbtl matter~. 'Clebe 3lurl' oni!' P!efenting, tuel' tlo not 
accufe o~ p~npW!oeer~, fo tuat 'ti~ plainl!' f£l~ tue fake oftue 
llttug n~ lllell a~ tue @>ubjeff, D~ tatber mo~e upDn ut~ ae" 
count tbat tbcre l1JoUI'tJ be fueb tnquirte£); but if tbe mi1tg'~ 
<!Court be £Itbertuift info~mtn up a lReeo~'tJ itf$ fuffictent fo~ 
bim, but fap tuep 

Objection, 3itf$ fncOnbeltfent fO! tue ssubjeff, ann man!, 
neenlef~ ]nfo!matfollf$ map be e.tbibitetl lUitbout .caufe, to 
tue lletatton £If tbe §5)ubjeff, ann no reruetl!' agafnff tbe 
i>tfieer. 

Sol. )"pere f~ ltO inconl1cnfcnce to tbe lSeoplc. IPere'~ a t!rial 
per pais, fair notice, Hbettl' of plea1Jil1g IDihlto!ieg as well a£{ 
15ar~. Il)eee'~ Subpccna ann Attach' afj mueb time fo~ tlerenc£', 
.cbaege, &c. fo~ tbe w>~orecuto~ maker) tiP tve R£co~1J,&c. tben 
in .cafe of malfcfou~ );)!ofecution, toe l?ctf(j~l lUbtel) W~orccut~ 
i~ known bp tbe note to tbe Qro!oner, uC(o{JJing- to tue p~acriee 
of toe <!Court. '~t~ true, no 2ftfon Ue~ anainff toe atto~, 
nel' o~ Q!o~oner ; no mo~e tloe~ it aguinn a ~~al1njuro~ o~ 
~~ofecuto~ ; a£) 1l1a~ rulen in tbe 1Lo~n Macclesfield's Cafe in 
Scaccario, an'tJ long befo~e tbnt in Agard ann Wild's Cafe, tn 
Bridgman~ s Rep. I ~ 0, 13 I. an'tJ tbe l1\eafotl giben fo! it i!'5 be
.caufe tbel' are upon tbeie ~atb{$, an'tJ fo tbel' are bere a~ 
IDtficer£) upon Reco!'tJ. 

ObjeCtion 2. Magna ehara, cap. 29. '<tbat nullus liber homo 
capiatur vel imprifonetur, &c. ni6 per legale judicium parium 
fuorum vel per legem terrx. 

Sol. '(tbnt tbi~ metbon of w>~orc(utiott ltO lUap con~ 
tra'tJfEf~ tbat llalu, fo~ we fap tb{~ i~ per legem terra: & per 
communem legem tcrrx; fO! otijerwifc tbete 11eber ban been 
fo unfuerfal a p~affice of it itt all arre~. 13effOC~, per judicium 
parium tn tbat lLa1l1 is' IntenlJetl onlp of -m:riar~ per pares, not 
of an accufatton; an'tJ it batb aU1Jal'~ been counruen fo, uno 
ufe'tJ a~ an ~tgumeut fo! it, anl1 furb a erial tbe Defendants 
tnigbt bal1e ba'tJ in tbt~ cafe if tuep ban fo pleafe'tJ; ann no 
~an i~ to be punftlJt upon an ]nfo!matiott, but after fueb a 
Judicium parium (uorum, unler~ be (onfefg tOe §aff, ([tber e.t'" 
p~ef~ b1.' a Cognovit, O~ implict) b1.' tJefault of PlcaJlinll bis 
qrntlfe on furb a ~tialt 

Objetlions, 
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Objection, '@:~ilt Glanville mro Fleta fnp tbat Q!tfU1C~ are 
to be P?ofeCUHtl b~ p~efelltmeltt. 

Sol. 31 map wito fubmitTioll to POUt lLo~nl1Jfp ntH!, tDeir 
autbo~ttp, ann fo~ tiDing fo toe '1Bo~kf5 wouIn 1tHlrtant me 
n~ in. F itz. Gl and Abr. tit. Gard.; 1. 'ti~ bcIl1 Up nil tue (!tOUtt: 
tIJat Bracton, Glanvil anti b leta lUst£: neller taken fo~ autbo~~ 
llt CUt lLaw, nllD in Stowell's Cafe, Plowd, 35'1. Saunders 
Ql:bicf ~orGlt muen be quotes BracrOll ann 'Glanvil, fftp~, be 
ettell turm nct fo~ atttIJo~itp, fIn tucp lUere not autbo~~ in 
our LOW, but be ufcn tbem Ollip a~ O?llumcnt to bi~ IDif., 
(OUtre; ann Catlyn fOt'!$ tbe fame tbing, tuben be quote£\ 
tbcm, fo!' 3 S'~. 1.6ut boweuer to giue tbem a mOJc partieu" 
far anftnet. Glanvil cap. I. lUa~ eiten tbe laff '\!Certn, but 3{ 
fuppofe 't1t1a~ onIp to make n fi'mn fcunn witb Fleta, fo~ ] 
call filln Itotbtng in bint about it; ann ~ir Francis Winnington 
muff babe gron ~pep to rean one tuO!n to tbe purpore III all 
tbe 1Bmk, fo~ cap. [. i~ Hotbing but Placita Civilia & Crimina
lia nillfnen ann DifrinrruillJt, ann Lib. a. cap. 15', 16, 17, 18. ifS 
notbing but a ntfcoutfe of an atft~e ann tbe 3:urp to trl' it, 
tlotbil1lJ to tbi~ effect. 
9~ to Fleta Lib.2. cap.5 2. fol.I12,I q. it i~ a ntfcourfc of 

tbe llting'~ ([ourt in tbe @)beriff~ ~urn & alibi; all tbat be 
fap~ l!$ of tbe articlep of Qfnquirp. 1trben SeCt. j 9. de Vic. & 
ballivis in turnis & vifibus de franco Pleg' de malefactoribus in
quirentibus, Statut' eft, tbat if tbep take ann imp~tfon an!, 
®an in anp otber manner to an tbep lUcre innHfcn bp ttnelbe 
3uro~!$, wbo fet tbetr ~eaIp to rucb 31nniiitnent~, 'Qrtcfpar.~ 
fi)uU lie fo! a falfe ]mp!ifonlltent. 

mow to allftuer tbt~. to '~t~ plaintp no JLaw, ltOl tbe 
~utbo~ a JLatnper; fo? bp oue l.alU tbete fa no neen of a 0eal 
to an!, 31nniffment, but onI!, to an 31nquffttiolt of IDtfice. 2. 3lf 
tbere lucre tleCn it te[ate~ onl!' to 0beriff'£, ~uen~, ann 
tbofe {nfetio! Qt(!Utt~ antI not to tbe King's Bench. 3·.31f it 
lUere lLaw, it mttn certainI!' e,etenn to aU tbe patttcular~ 
tocte mnltionel1, a~ atttcle~ of lnquirp, ann confrquentt ~ 
ltO 31nfo!mation tuouI'O He fo! JnttUflon55, O! tJecetllmg tbe 
Ilttng of OLltek~, our ufurpatfon of l.~o!,al jfrnncbi)c~ tnttu~ 
cut autbo!itp, fo~ tbefc arc nil patticularl3'en toete. 

Objection 4. JIt 7 Edw. 3. 26. ~bc aillg b~fllg!) n ~ijlrit 
agaitltl tue ~bctitf upon tbe ~tatute flllainff makinlJ of Ult· 
nue rctUtn~ of luro?~, tuut 'tluflfJ tberc beIn tuat tue mtnlJ 
UH1~ not to be anf1n,rci) unlef~ be tuerc app~t~en bp ]nnHt~ 
mcnt o~ l~~crt'ntm€nt, &c. 

, : 
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Sol. .31 9ufWet tbe reafon tb£te 1na~ becaufe torte 
\tln~ w>!oecr~ ufen ; tbere tua~ a mrit atnl1rllelJ fo~ a ~o~t, it 
1U~onlJ to toe CZI:rotun befo~e toe nttngJ~ Qtourt tung app~t~en; 
tgat tbere \1la~ fueb offence committen b!, fome matter of 
lReeo~ll. ~be tno~llr; of Hillare, @lit, me app~ebelln to at tbe 
fning will not be anftnerell to tbi~ Writ, befo!e tbat be be 
npP!i;cn of it per inditement vel auter manner, tuoereupon be 
p~apen 3lullgment of tbe tatrit; tbe millake 1t1a~, tbe mrft 
itTucll bcfo!e anp 3lungment founll o~ anp J!nfo!mation BlelJ, 
anll toc mO!lJ~ ou auter manner tmplfe~ ft. lilt aU tbe Qtafe~ 
Sans efire ~pprife if) 1llitb un, &c. ltloere£oeber )ti~ nameb . 
.IDom tn our Qtafe, bere t~ tbe Qtourt app~fiell, bere i~ dedit 
Curix hie intelligi & informari befo~e an!, JFl!ocef$; tof~ f~ :Oon£ 
fJp n @ltuo!lt ®fftcer fUell of JReco~lJ. 'lBefille~ in Kelway 19. 
it tun~ belll otbertnffe, anll in 5 Edw·J.J3· toe fame ~,tception 
i~ o1letrulell in <!l:afc of a mtrtt of Champarty, anll toe Jl!)artp 
rulen to annuer, anll nfn fo. 

ObjeCtion 5. 26 Edw. ~. fo1.20. a Writ ~f JRefcou~ fo~ tbe 
)king bcIll naugbt fo~ tbe fame reafon a~ ttl otber <l!afe itfo~c 
namen. 

Sol. II gibe it tbe fame anftner, becaufe tbe Writ if. 
fuell befo~e toe Jl\ing 1na~ apP!iien b!, an!, ]nfo!matton, 
&e. 

ObjeCtion 6. ]n 2. Inft.46. Coke in bi~ Comment upon 
Magna Charta fa!,)j,.IDo ~ an 1lJall bc taken, (i. e.) refiratnen 
of JLibert!' b!, Wetition, O! ~uggtllfon to toe ming o~ bt~ 
Qtounctl, unler~ it be U!' 3lnlltffment o~ Jjt)~dentlttent. 

Sol. 'm!' Jjt)etttion o~ ~uggeffion can uel1er be meant 
of tbe King's Bench, fo! be btmfelf ball P!eferrell fel1eral bere; 
tbat t~ meant onlp of tbe RUng alone, o~ in ([ouneH, o~ in 
tbe Star-Chamber. 3ln B. R. tbe 3lnfo~U1atfon t~ not a ~ug. 
genfon to tbe Jl\ing but to tbe Qtourt upon lReco~n. '1Sefille~, 
bi~ ~e,rt mattant~ no fueo Comment, fo~ page 49. lnbere 
be e,tplain~ per legale J udieium parium fuor', be fap~ it e,rtcttll~ 
onl!, to tbe Jl\illg'~ ~uit~ fo~ 'ijtreafOll,O! jfelollp,o~ ~trp~trOlt, 
fo! itt leifer, o~ otber offence~ n Jaobieman map be ctten UP 
otber tlla» bi~ Ji!leer~, viz. b!, ([ommon£1; all tnbtcb notb 1lJelD 
tbat tbi~ JLo~n notb not require a @!Cfelltment b!, a lim:!' 
of Weers, fo~ if it lJill it mull e,rtenn to ~eer~ a~ tuell as 
otbers, ann tben] am furc it 1Ua~ nel1er obferben finet it 
tun~ mane! 'l5tfinrs, per legem terra: tnClune~ att!, bue W~O:: 
reffS of JLaw. 
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O~jecbon 7. ~bat lnfo~mntion~ lUere b!oitgbt b~ F-mpfon 

ano Dudley; tbat I I Hen.7. cap. 3. 1tla~ tbe firH tbat intra" 
bUteO tbem tntl1 our }LalU. 

Sol. 31 anf~er firff, 31nfo~mation~ were giUen to tbt 
~art~ ]nfo~mer in manp ([afe~ befo!e b~ particular @)ta; 
tute~, a~ bp tbe §9tatUte of Liveries in Ew. 4- biti time, ann 
febetal tn Hen. 6. ttme~ 2. '(tbat of lnfo!inatfon~ fo~ ([ome 

1110n JLaw IDtfente£i, 31 babe i1Jewn POUt 1l.010tl)lP man!, ~~e" 
fiilcnt~ of bero!e tbi~ time. 3. 31 babe fi)cllln pou febetal ju11 
after it tuag repealelJ, tnbirb 1na~ I Hen. 8. cap. 6. befiile~. 
4. €.bi~ }Law neber tntrnnuccn ti)em into tbe King's Bench at 
all, no~ nfn tt an!, 1Dap~ concern tbi~ ([ourt, fo~ it t~ nnW 
tbu£J ; 'ttbat ]ulUee£J of atnie, ann 31uffircti of ~eare fi)al! 
babe polner upon ]nfo~mation befo~e tbrm mane fo! tue 
l1\ing, to bear ann netermtn at toetr nffetetton. mow lUbat 
11la£J tbtt) to tbe King's Bench? 1l3effOet), tbcre lna~ an et~ 
Pler~ ~!Dbfro, ~bat tbe futn ]nfo~mution~ fi)ouln not teacb 
al1~ ~etroIt iltlelltng tn anp otber §9bire tuan tbere tnbere fucb 
3lnfo~matton lna~ giben, fo tbat tt not onlp gt!.le~ no potns 
er to tbe King's Bench. but etP~etlp e,tclune~ tbem! mow botu 
tbt~ couIil tntronuee ]nfo~mutton~ into tbi~ ([ourt, 3l know 
not. 

13efine~, tbe ~!ofecutiolt bp 3lnfo~matfon tua~ not tbe 
tbing complaincn orbp tbat JLatn, but tbe tIetermtnfng bp tItf" 
Ctctton, ann not fecundum legem & confuetud' Angli~; ann 
tUP lLo~n Coke complains tbere tua~ no 'Qtrfal bp a ]urp. 
Empfon ants Dudley's ([rtU1e~ were tbe inlIiffinlJ W'ena1tte~ 
tnbicb tbe particular ~tatute~ neuer intennen, anti p!ocuring' 
faIfe 3lnfo!matiotlfl ann unnue i)fftce~, anti tefufing to anmtt 
'<trnberfeti tubere bp ILaw tbe~ ougbt; tlJt~ tna~ tbefr c.!trtme 
a~ appcatg bp tbe 3lnntffment ajJatnff tbem, 4 T nft. 198. 

ObjeCtion 8. ~bat Coke 3 Inftit. 13 6. fap~, flCbat tbe Jl).fng 
cannot put an~ ~Olt to anfwer but bp ~~efentment O! 31n· 
DHfment. 

Sol. 3! wontler trtttp wlJ!' tbnt 11la~ urgel:1, fo! it plain: 
I!' P!OUC£) rup }}Dontton latn no1lln at utff! 'Qtbe \nO!n~ arc, 
The King cannot put any to anf\ver but his Court muft be ,ap'
prized of the Crime by Indictment, Prefentment or other Mat
ter of Record; tubicb f~ wbat ] at fitll affirmetl, antI" bere it 
iSJ an ]nfo~mation filen of lRcco~t1. 

ObjeCtio119. ~bat tbe, Edw·3. cap·9· fa!?~, ~batno~mt 
fiJall be attacbcl1 bp au!' Uccufation, no! fo~eJungen of )Ltfe 
o~ )Limb, ttO~ bt~ IlAufOB o~ QDrol)~ relietl tnto tIJe ~~ng;~ 
I!>ann~ againff tbc fO!ll1 0 f tbr great Cltbatter, anti tbc Law 
of tbe JLantr. 
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Sol. me fap tbis; i~ not contratinnt to tbe great Cltbarter 

815 tfJ fi)fWn afo~e, but i~ agreeable to tbe JLawoftbe }Lann, anti 
a p~aCtice founnen upon it, ann aUnaps; appearen bp tbe p~ofer$ 
fO~fj of it tiU now. 

Objection 10. toe 15 Edw. 3. cap. 4. 
Sol. 'Qrbat is plainlp meant agatnft tbe p~oceelltngs; befo~e 

tue ming anll bis; QJ:ounctf, ann not bere in tbtfJ ([ourt; ann 
tbe fame 153 ltO Ino~e tban tl)e requiring tbe nue cJ,Jurfe of tbe 
}La\U to be obferben, \Ubicb We fap is bere, ann tbtfJ iSS fe
cundum legem, fo~ toat tbe l~~ecenenta, Q!uftomfJ anD com" 
man JUDicial p?oceening~ of a QJ:ourt ate toe )La\U, anll fo t~ 
I Cro.527,Q.8. ~beILo~n Mounfon)sCafe, ilnll 4 Rep.53. ann 
abunnance mo~e+ 

g:SJ to aU tbe ~etition~ ann QJ:omplaintfJ in l~atliament ao: 
gainft calling ~e(lpfe to anftoet tmjullip to tbde great Qe,r:c 
atton, tbep \UEre occafionen bp tbe e.ro~btt!:mt p~oceenmg~ 
,Of tbe l.!touncU, ann not cf tbfg Qlourt, nlJ~ :en Jp.r~ of ttem 
mention it, no? ate tbep otmc1J at in it, a~ ifj apiJarent 
tb?ougbout aU ~fr Robert Cotton's Ab:-.IOj.q 3· 1 7H. 5 -',5 5 .67. 
179. 29;·62.0. 

31n anftuer to Cavendilh's Cafe 1nbicb i~, I Anderfo n 1,6. 
ann tua~ urgell not a!1 pertinent to tbe pOint, but a~ bo?tatou.' 
to poue IL(J~nfiJtp to follo\U tbe e.rample of tgofe Jlunge~, 
wbo not1nitbftanlling tbe mueen'fS Letter 11 tn ltttp to tbe 
lLaw; Jl tbinIt tbat mfgbt babe been fpaten at tbt~ time of 
IDa!" 1nben tbere i~ no occafton fo? it; but in anf1ner to ~it 
Francis 'Vinnington tuba etten it, Jj'fe gibe bim t1no fo? bt~ 
Dne: ~be fitft i~ tbe, 13 Hen. 7· fo1. 23. tbat a QJ:.oultfdlo~ 
ougbt not to be bearD to fpeak againft common 13~ecenettt~. 
ann tbe otber ffS tbe faping of ~it J. Prifor tubo luatt a ~earnen 
J[unge in Hen. 6. time, it is 3 ~ Hen. 6. fo1. 4 I. jf tne fijuU 
anjunge contrat!' to recetben l~?eceneltt~, JttnUI be of ttit 
e,rample to tbe poung s.lPP?cltticca ilnn §5)tunentn of tbe tat:, 
infomucb tbat tbel' tnin not knotu Iugat to gibe Qrrcncnc£ to. 
tubetber oin 1l3mkS O? new ]ut'igment~. ' 

(Upon tbe mbole mutter aftet fa {oull an ufagc, fa murfi 
a.PP?obation from tbe 31uiJlJc~ ann IF>fltltamcnt~, fo mmlp p~~:> 
Itch nireffion~ tn QJ:ourt fo~ tbem, ann no complaint of t~;f!r: 
tllegalitp tiU now, ann fo plain a (o111111£n(p a~ toe!' Ui1b~": 
witb ellCcp funnamental ann otber )Rule of ILatu, fo? to tle .. 
firo!' tbftt tuitbout aCt of W'arUament, tuiU be a~ nnrD a~ 
gatnff Magna Charta) ilfj tue contrat!' i~ agreeable lUitb it .. 
Wbicb i£i a~ plain ml tbe tuo~i)~ of tt, ann tbercfrJle ] p~a~ 
3iunlJment fo~ tot Il\tttg, 

Jenkrll~ 
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Jenkyns. Cenr.~. Caf. 9. cap. 108. fa~~, tbat bu~fng of 
Dcbt~ ma£' 0~nintcllat1Ce at tbe Qtommolt lLaw, ann puntll.J= 
able U!' ]l1'OHfmcnt o~ 31nfo!matfon. 

3iul:Jgment tua~ giben per tout Ie Court pro Rege ; tbn' 
Winnington faitl, tc tfJougbt tbe lLo?n~ ban nrtetminen no 
3info!matfon to lie 1Vbell tbe~ teller fen ~it Samuel Barnadi-
11on's ]ut1rrment; but ~r. 31Ufiicc Eyres afftrmell tf)e con" 
trarp, ann tbat 'ttna~ fo~ otber flErrO!fS ann not tbat; tbo:J 
15aron Lechmere lltguen tbere: to tbat purpofe, mueb to tbe 
fame effeff a~ Vlinnington ban, ann tbat be toin bim tbat tt 
lUa£) bi£) ®ptnfon, ann be ban fttrnifIJen @)ir Francis lllftb t~e: 
matertal~ of tbat bf~ argument. Judie' pro Reg'. 

Witherley verfus Sarsfeild. 
Em. Mich. 2, Jac. 2. B. R. Rot. 64;. 

12.~ 

ERR 0 R in Cam' Scaccar' upon a ]ungment tn tbe King'S ABill drawn 
--' Bench, wbere tue Plaintiff 'Oeelare'O in Qtafe upon tbe by a Gen

(utiotn of ~erebaltt~, 'Qrbat if anl' ~ettbant O! otbee 't!:ra# tleman Tra
ning W>£tfOll make, ann nfreff an!, 16ill of <!Etcbange 'Otreffen veIling be. 
to anotber, papable to anp ~ercbant, O! anp otbet ~ra'Oing kdnd S~a for 

19ttfon, ann tbe fame ')5 til, be tenll!t'O, ann fo! want of ae" wift::irh" 
ceptance be p~otefit'O, tbat In fueb a cafe tbe D!atner bp tbe in the cu
cunom I£) cbargable to pap, &c. ~bat tbe Defendant at Paris Hom of 
Din l'qalD a ')BtU Ott utfj jfatber bete in London papable to tbe Merchants.' 
Plaintiff, tbat tbe fame wa~ p!efenten, but tefufell, ann be 
acco!l1fng to tbe (u{tom protefravit five protefiari caufavit pra!~ 
diCt' billam, &c. 111berebp be became cbargable, ann in cona. 
Deration of tbe J1!)~tmifefS nin atrume. &c. 

'ttbe Defendant plean~, tbat be \tla~ n Gent. tbe eon ann 
i1l£ir of Dr. Thomas Witherley, ann at tbe time of ll!alDina 
tbe 13ill was a ~rauener, ann at Paris fO! bffj better Q!;nu* 
cation, &c. ann tbat be tua~ neftber tben, no! anp time 
from bi~ 16irtb bitberto a ~etcbant O! ~tanet, o~ nill eun 
lIeal a~ fucb, ann tbat be wa~ tben at Paris a~ it Gent. ann 
t!Cralleller a~ afo~efain, abfq; hoc tbat be t~ o~ ellcr lDa~ a S!3er. 
(bant, o~ J1!)trfon traning b!, tuap of~etcbanntfe between 
Paris ann London, vel alibi ubicunque prout t~e Plaintiff rUpc 
pOft~. Et hoc paratus eft verif. 
~bt Plaintiff DemUtt~, ann (lJe1n~ fOl Qtaure, tbat tbe );)Iea 

amount~ to a gcneral31tfue, t~ nouble, uncertain, anD wantfS 
fOlm. 
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jjunl.nllent fo~ tbc Defendant itt B. R. ann tDe Plaintiffb~illg!$ 
a Writ of QCtro~. 

j! atgucn fo~ tue Plaintiff, tDat tbi~ }l!)Ica wag ill, Ilecaufe 
it lIfn amoullt to tOe general ]true, ann we ban l1)etnn it fo~ 
([aufe. 3rt nnr1l1er~ 110 mo~e tOan migOt be giben in QEllt" 
lienee. ]t anrtner~ t~e AfTumpfit onlp bp Inap of argument. 
'JJ3efitIen, vere i~ an AiTumpfit grounncn upon confineration 
t1f nU tbe W~emire~ tubiclJ nre a confineration e,ecCUtfll, fiun 
confequcntlp not ~rallerrable; ®tbertutfe mbere 'ti::1 Qf,r" 
e(uto~p; ann fo i£> toe Anomymous Cafe, 3 Cro. 250. anti 
Smith anll Hitchcock's Cafe, 1 Cro. 201. ann I Leo. 252. In
debitatus. Plea tDat be gabe 150nn fo~ tbat ~ol1ep) abfque hoc 
tout be l11a~ innebtel1 aliter vel alio modo, anll bell) ill, occultfe 
n ~tauerfe of tOe (!tonfineration l11bicb i£> not 'QCraberfable, 
ann amount~ to tue !Jenera! ]tfue ; ann tbouJJb but matter 
of §o~m, pet fiJcllln fo~ I.ltaufe tf~ aU one. 13eftne~, tbc 
m\\ttct of tbf~ 11!>lea i~ iIi, fo~ 'tf~ repugnant tn it felf; fo~ 
be ntllnitfj btmfelf to babe n~a1nn tbe 'lBiH, ann pet ~ralJer~ 
ff~ ttut be neUer tna~ a ~crrtant, tubercaz tbe unre tte!Jott~ 
atiurr of a 13iH Of QC,tcbange make£' vim n q3ertta~~t fo~ 
tunt purpofe ; tbe ber!, aff of takfng up ~onfss in a §O!eign 
(!Countt!', ann unO£ttv.ktng f(p tb£ trpapmcnr {l£CC tel' 1.2iHI 
of Cf,rcbauI.\c i~ furb an aCt of ~!3ercbannt1e, a~ POtt filtH ti'.ke 
uotiee of.. 9!l3onep~ 110to acc become ~ercbannf1e, attll fpIDe 
~£n£i bufincf~ fn tnboll!' tn itg QC,rebange. ~be iRatc~ ann 
}l!l~ofit~ (If ~.rebange are notu certainlp knoUJn ; a ®an rna!, 
be a Dealer o~ ~raner in one fo~t o! kinn, tuat t~ not fa 
genetaUp. ~bottgb be be not a'lttaner fo a~ to be capable 
of being a 13ankrupt, pet be map be a '(!trancr to oblige bim., 
felf bp bi~ own get. ~IJe ~atliament tn tbe laft ~tatute of 
16ankrupt~ mane a QIxr', l11betber a ~an tbat ban a @)tock 
in a <;!Companp tua~ a 'fLraner, ann tbetefo~ebp e.rPlcf~ W~l1~ 
llffiOll nin except tbem. @)o tuat a IftUe matter will make a 
~an a ~raner. 13efilJes, tue Inconbentencp wiU DC great 
botb at borne ann ab!oatJ, ann tuo~k a munifeft ltlJong. lif 
a 15tH be pupLlble uuto bim be ba~ tbe anllantnlJe of it, tbo' 
a i£Dentleman, pari ratione be ougbt to be boutttl.. If a ~rfl~ 
l1tllcr'g 15iIl n~atun beponl1 €S>ea fi)uU not info~ce fi wUp:r 
mcnt upon a JF)~ote(f, our EnglHh ~cntrp muft futrer tn tbeir 
([re'Oit, tuOen bp tbetr JLama tbep are anftuerable, tfJougb 
not a~ 9!BercbantfJ, ann bp our~ Uluff ttot. ~be nrrctfttp ant; 
ufefulttef~ of trau£>fetting' 5l3onep cafilp up ')13m!) of ~t~ 
(bange commannfj all tbe <!Encouragement tmarrtnfltre, anti 
tfH~refo~c Jr P!a!,en a rrucrfaf. 

Eoil 
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Hoil e contra. 13~ toefl: OUlll fiJ£1nlltlJ be muff be a ~et: 
cbant, elfe not witbin tne \!:nt1om, mO Uh1~ to baue trabet~ 
fell tuat, anll tuC)? baue confeff it bp tbeit Demurrer. 

<.!rutef :ruftlee Holt. ',([i~ not cuer~ l~Iea tuat i1mount~ to 
a general Jtrue tuat i~ tIl, unn tue ctrffom i~ tbe founi.latton~ 
ann toe l:Ellea i~ an mtfbJet to toat, ann tbecefo!c Inen e= 
nottgb. 1But tbi~ n~a1Uing a 'Btll muff rurcI!, make bim a 
(tranet fOl tuat purpore, fo~ we all uaue 15tiI~ tJireffen to (U" 
O! pa!,uble to U~, 11lbicb tl1uft be un auoitmble, if tbe negott" 
«ting a 1l3ill wtll not oblige, &c. 

t!ben Hoyle trok e.tceptton~ to tbe fDeclarntton n~ uncecs 
tain, beeaufe fain protefiavit five protd1:ari caufavit, ltlbitb i~ 
uncertafn. 'Qro 1l1uteb ] anftueren, tbat tuc one lna~ f«rpru: 
rage, uttll tbe otbee wafS noon; tf tt ban been caure)) to be 
p~oteften, tbt~ p~oteft wouln babe been goon <lCbinence £lftt. 3if 
it ban been p~otellen,our catlftng it to be p~oteffen wouln babe 
maintainen it. '1Beftne~, tut~ i~ nIl anmttten bp tbete )pIca; 
fo~ tbep agree tUiU it wa~ p~oteficn, but fap tbat tbe!, were 
not bounn to pap it, anll fo me ban 3Iungment reberfen. 

~fterwaen~ 31 moben in Banco Regis fo~ ]ungment fo~ tbe 
Plaintiff, ann fiJelnen tbem tbe <[afe of Claxton 'Verfus Smith, que! 
vide fupra, wbere wa~ 3Iungment fo! tbe Defendant tn Banco 
Regis, nnn tbnt 3Iunnment reberfen, anO afterwarng .3iung~ 
mcnt in Banco Regis fOJ tbe Plaintiff upon tue Remittitur; 
ann fo was Faldoe ver/us Rude, Yclv.76. Ent. Trin. 2 Jac. 1. 

Rot. 267. gnn a(co~niltnlp we ban }Rule fo~ tbe Plaintiff fo~ 
31unnment, wberehp 1l1P <[Hent got uia Debt on a [[trit 
of QEnqutrp from tbe 13atl, tbe Defendant being !Jon fo! 
Ireland. 

Carter ver/us Downifb. 
Ent. Hill. 3 & 4 Jac. 2. B. R. Rot. 8l I. 

ERR OR in Cam' Scaccar'in Judgm' in B. R. wbere tbe 
Plaintiffneclaren in <[obemmt of . a DecO, reCiting tbat 

tbe Plaintiff ban <[obenanten to neltber 1000 ttintaf~ of 
Newfoundland Fifh, o~ fo mucb as fiJouln be maDe tn tbat 
§5>eafoll, toe Defendant <[ouenantelJ tbat tue Defendant 
wouin pap fueb ~f1IS of qErcbange as fi)ouln be n~ntull 011 
tbe Plaintiff bi!1 <C,teeuto~~ gnminiffrato!s O~ amgn£i in tue 
llwelling Jl)oufe of Rorbert Aylewin q3ercbant in London, 
ann allengcfS tbnt tbere 1ua~ a 13tll n~ah1ll pa~able to tOem 
at 40 naps "gut! '(tunt tbe fame waf) Plcfenten, aeceptcn, ann 
not pain, &c. ~bc Defendant pleanetJ, tbat wttbtn toe 40 nap~ 

after 
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after toe ~tll tua~ llJewll tbe Plaintiff bp <eltno~fment on toe 
')Bill a£co~ning to tbe QI:utlom of ~ertballtg appointen tbe 
11Japment to ~r. Herbert Aylwin o! fJi~ ID~ner, ann toat 
be ellno~fen it to one Talfel1; t[bat tbe Defendant lUttbtn 40 
:oap~ nitJ pUp to Taifell IDue buntJ~en pounn~, part tbereof, 
ilttn aftertuarn~ tentqetJ in tbe Jpoufe of Aylwin, toe ~fJ~ee 
bunn!etJ pountJ~ refitlUe, 1Ubico wa~ tefufen. Et hoc parat' eft 
verific', &c. Demur', ann JOInner tn Demurrer. lungment pro 
Qy::rr' tn B. R. attn tbe Defendant b~ing~ a mrtt of ~rro?+ ~e~ 
ueral <!Eno! atftguen. 

31 arguen pro ~a:r' bere, tbat tbt~ Jj!)lea lua~ goon. 
'([be c.!fteeption~ taken to it tuere tino. 
I. 15ecaufe we no not fet fo~tb a particular QI:uffom to 

lUarrant our ~nno~fmellt. 
2. ')Secattfe tue no not plcan tbe ~ennet tuito an uncore 

prifr. 
The Judaf~ (!to toe nrff we fap, {tbat tue l,atn ann (Unom of ~etcbat1tf.) 
'Jughr to~kc notu warrant tue QJ;nno~fmetlt of jfo!eiglt '15tllg of (!1;tcbange, 
notlCe of ann fo! to at alI tue 16ruk \!rrtre~ Ott JfO!ctgu '!SUhl of€tCbauge 
~he Law of are a p~ruf; attn ti() a~ pia tn, tbat fucb an <!Eltno~rment notb 
~_er(hants reallp ttau~fer tbe p!opertp of tbe ~onep, O! QI:onteut~ in rucb 

fJ~11g ~rr '1Btll!l to tue Qfnno~fe£, ann tbat all tbf~ lLalU of ~ercbant~ 
~lOnl~a~~n- t~ part of toe JLalU of tue lLann; ann pour JLo!n11Jtp~ are o~ 

bltgen to take notice of tbat, a~ well n~ of anp otber JLaltJ, 
I Inil:it. 182.. '([be lLaw of ~ercbal1t~ t~ part of tbe f.,alu of 
tbe )Loun, tbep are tbe beep UJn!n~ of Cook; Jit i~ not Itke 
il particular Qruffont, wbteb i~ confin'n witbfn a certain l.S!e~ 
(inct ill tbe Realm, but it i~ of uniberfal t!];,ttellt, ann (011= 
(etn~ tbe 111bol£ Realm; jflap, reacbe~ furtbee, fo~ it i~ 
jus gentium, ann concern£' 6111 QI:ollntrte~ tubere ~rafftque is 
nfen ! ~ou no take notice tlf tbat part of it, 111btco ntlltll: 
lJufflJeg it from otber iuterell£, itt pOitlt of §SurbiuourUJip, 
tuat jus accrefcendi inter mercatores pro beneficio Commercij lo
cum non habet, ann tbh~ fg per legem Mercatoriam, mbteb t~ pro 
bono publico, J Inil:. [81-. IDebt~ O! [)utfe~ O~ well a~ marc~ 
fball not furbibe, 38 Edw.3-7. ~be tuo!n~ are, 'Tis the Law of 
Merchants, &c. ]n tue 2 InUit.58. in tbe etpofition of 11agna 
Charta, cap. ~o. de Antiquis & certis Confuerud. be raII~ tbem 
ancient ann latuful CUfiOlll£) of tbe lRealm per legem Merca
toriam, 111bicU is a part of tbe Qronttnon L nUl, tuefe are tue 
berp 111o!n£) of tue 1Bmk in 2 Inft. 40 4- on \Vefim' 2. cap. 2). 

habeanr de cetero Exccutores breve de computo, &c. Cooke rav~ 
up tue <l!:ommoll lLattl Q;,CccutO!£) fi)oul!l not vaue aceouttt 
befo~e tbat ~tatutr; but per legem Mercatoriam all action of 
account nin He fO! ~,tecuto~fJ; ann OUt 1Orok£1 take nottce of 

it, 
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it, finn no necn fo? fctting for~b u particular <ZCutlom fo~ 

f . ri 
t!Jt~+ 

]n Fitz N. Br. I 17. ~f t1'JO ~)crCIJlnt~ occup!' tbeit ~OOn~ 
nnll r'.0ercbUlt'Oifc53 (:~ QL:o,mnon, one cf ttem l1)an babc an 
account ngninft £1)£ otber, ficut per legem Mercatoriam, fo tbat 
pou tattz notice of ~~jat, C1U'tl fo f~ t0Z Reg. 1 ~ 5. 3lf .fo~rctgn 
i)3etcbattntfz~ be 1thltbCt:, if tbep !:thHtg to 0}1}crcbant~, tbe 
lLa1n tuke~ natir.:; of tbzm anll c,rempt~ tbem frotn @>cl;ure, 
l'l Edw. 4- 9· '}n ftc fame plit~c 'tt~ fafll, tunt tbe lLatn of 
~£rcbantfJ III hnotun tu&ougbout tbe lRcalm,Jtla!" tbe WoHtJ" 
31n Holland's Cafe, <c Rep. 76. concerning general ~tatttte~, 
tt~ agrez'O, tont ~L; Z tif };)atUament concerning ~!,fferic~ o~ 
~tUnef;: ate gener~1 aa£i. s urge it onI!, to~ tbe reafon fake, 
1nhicg, i~ tI)at, tbou!Jb it onlp cont~1tn~ unner ft£) name par= 
titular I!)crfon£S, pet being (If general influence ann concern, 
toe 3ltt'oge~ will take notice of it t 3ln F itz. Abr. Tit. Account 
J 2. 7. tbe mtit tr.ll~ general a~ lReccfber, but tbe account 
1tla~)attfn~fat, anll pet rulelJ to bc well, being U~ 9WcrcballtJli 
1nbereu~ if tbe Writ were fo~melJ on a particular ~uffom) 
tbe mrit ougot to be fo, a~ itt a rationab' parte bonor' fo~ 
common part, &c. 

13ut fuppofing it not goon bp, &c. pet it amount~ to art 
ilppotntment t '{[be ([ouenant i~ to pap 13in~ to bim, bt~ 
gmgn£i D? {1D~ner; ~bt~ <!fnno!fment fiJall mahe an 9.tffgnee 
c~ ~et\nl~·: r ]t l1]aH amount to defignatio perfotlx to receine, 
tbouglJ nOt fa a$ to ltim~fec tue l\!>!opertp to ~tle fo! ann 
rccober, tm'iJ t~'",/t OUt puplltcnt of tf)e 100 1. wtll be a~ goon 
papmcht to {Jim being mane to bt~ ~erbant o~ £D~ner+ 
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fig to tbe fC~l)ltn, a tenner ann cefufal amount~ to a lFla!.'~ Tender :lud 
tnent ann l\Derfo!mance! 9.~ in cafe of a 'j5onn fo! pfrfo~$ refufal 
manee of mt satnarll witbout an uncore prifi, I Infi:. 207. Pei- pleaded [o:t 

toc's Car:, 9 Rep. i 9. ]n Underhil ann DevereLlx~s Cafe, Hill. Covenant "':) 
2. [ & 22 Car. 2. I Sanders 7 I. Scire fac. to babe reftitutioll on pay ~1i)ReJ. 
(.If,ttent upon aIfe~i1tion of Receipt of fo 111ucb p~ofit~, ann 
tenner cf tbe teft! <G:rccption tnken to it bccaufe no uncore 
prin, but yet oUcl.>tttlctl ; ann in Lodgingham ann Pophir's Caie, 
Mod. Rep. In Replevin, abOU1~!, fo~ not lloing @)Ztl.'!::;:. @l~ti 
ofa QI:uffotu itt tbe q3uno~ at fueb a time ann plan; mlfcu of 
fucb ~etbi(c;:, @,)uit ann ~enner ann refufal bei:: ~lJ0!J. 13z; 
finc~, uncore prifr i~ no 1UlJcrc ncu:trarp tbnt 3; know cf, tmt 
tnbere tbe IDutp t~ nemnnnen ; bete t~ onIp ([ouenant, tnbH:b 
t~ not to reCOiH't toe IDut!', but fDamage~. 'But w::l:e (t; 
otbet1tlife, tubcrefo£uer tbe ~onl?~ is pnynulz to a ~ttanget) 
o~ at n particular place, tbcte ncetJ;j ltO uncore prill:, 3~ a:t 
-Moore;7, num.l L~'. D!.i1t (In ~.l15onn con\l~tL~r1en to. pap tJ 

~ tUf, 



Mich. I lJV. & M. 
tbe oblfgee o~ Cucb a~ be ffJouln appoint. Defendant pleabl1 tij,at 
be appointen J. M. anti tue Defendant tenn~en, anti J. M. reflte 
fell, gron tuitbout an uncore prifi. gnn tbe reafon ifJ platn, 
f:letaufe tbe Plaintiff 1Ua~ ueuer to babe it, but tue ~ttanger, 
anti be ougut no U10~C to babe it noIn tbanbefo~e, I AnderLl_ 
Powell anti Nevill's Cafe tf) tue fame; ani) tt~ tn Dyer {50, 1)1 .. 

Pl.~4' per Catlin ann Griffin. mbere it ba~ a particular Plate 
of papment appottttell, tbete it cannot be pain in anotU£1: 
place, ann fo no neen of nn un core prin. gnn fo tfJ tue <!tafe of 
Nicholls ann Fitz.John, Trin. 7 Hen·4. 18. 'tb, Pl. 17. ann pelill 
umn 1l1itpout it, becaufe not bounll to tenner in anotper place; 
fo i£' Perkins 15'. . 

Tremayn e contra, (!bat to fet fo~tb tbe tuffom of ~er~ 
tbant~ bere if) a£' necetrarp a~ tn anp (lCafe, anll tpat tpete wa~ 
no reafon of a niffetence bettueen a iDeclaration ann a )plea 
a~ to tbi£' pUtport, ann tbat an uncore prifi InafJ neceffarp, as 
t£' toe Clafe of Newton anll Newton, Rolls 2. Abr. 52 ~. 'flI;bat 
if il ~an (lCobenant to pap tue Plantiff ten pounn£, after 
Michae1ms, ann befo~e Eafier; tpat 111>lea of tenner anll re" 
fufal t£' not gro'O witbout faping uncor~ prift. 

Ls.w of Mer- JLO!ti QI:btef ]ulli(e Pollexfin. g~ to tuat of toe )Latu of~cr: 
chants part tonnt~, 31 tpinlt we arc bounn to take notice of it, afJ lne no 
of the Com- af tont againff ~url.ltpo~aJtp anll gcco«nt, ann tots if;! 
moio \:w, 1I~ .lPeIlIUlO~tt ; ann tbett IDcc~ aratto~ t!$" toat pc nfn l1~atu 
J
andt t h ')5tU£, fecund Confuetud' Mercator, ann If tbt~ be !Jron, tbett~ u gesoug t . 
[0 take no- t!) fa. 
tice of it ~ben fo! un core prifi, tgete i£' no necetritp fo~ it in an~ 
without tafe of (ltobenant, tnbece IDamagc~ anll not toc Debt t~ ift 
fpeciallv fet- llemantJ. 
dng it fanh. Ventris. g~ to tbe appointment, ~bt~ tuiU not make an SD~" 
Where .da- nct at (ltommfln )Law, becaufe toete arc tlUo ~nno~fment~; ann 
~~:~d~en- ifJl giuc m!, ~etbant all autbo~ft!' to receil.lc, be cannot au .. 
der wirhout tbo~i3'e anotper; otberwife if but one; tben papment to tpe 
ul1core prijf, firff ~nno!fee 1110uln be a pupmcnt to toe Jl!)rrfon, tgrrefo?f-
~ good 1'0« bere ilepenll upon tbc }LalU of ~ctcbant~, moiCt1 at P~C= 
II \"cr. feut 31 tbfnk we (lngbt to take notice of. 

~pe!, all enclinen to teuerfe toe ]tH1!JUlfttt; but upon Trc
mayn's 31mpo!tunttp Adjornatur. 

Note, ~be C2I:'afe eften b!;l Tremayne in Roll's Abridgment, 
3lt tun£' IDebt, ann fo not to toe purpore, ann tbc nett '(teru1 
tbe 3lullgment l11n~ rcut'tfen, tl)~ ~OUtt bOUlflTlJ our Wlra 
to be a groll }l:>rea. 
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\'Vatlon "ver/us Clad.e. 

I mobe'tl fo~ tbe lJifcgarge of a Bule fq ,1 Procedendo in att 
altiOlt fo! calling 011e 1nb~~e in Lo[-.,.icLi, hut befo~e IDe: Prohibiti~rJ 

[tatation, .o~ all!, ttl!ng nOlle tbne t:l,t ~tL:i,;~<~ tne b!ing an Ha- does not ~1(! 
beas corpus, anll] oppofen ttc Proccdcn;:k LCllUfe tbe!' man€ ror

L
a Sd

UJt 

f t I " y, ~ In on on no return.o t; oere hlafj 110'1:9mg rh;:; f:;;t~ar to t!Je ~Otlrt for calling' 
oftbe ([ultom, anll tbe!' OUiJbr tlJ t:..t;~~;: ~~. a Woman 

<2t.31.Holt tna~ .of tbat ~pintoll :1l3ut D~~bin fain tlJe conftant Whore. 
p!affice upon IDatb mane bp AffidavIt t~ tJat tbe hl.o~tJ~ were 
(p.oke in Latin, anll Co tb£l.' got a Procedendo, agatnft tue l)pt" 
nton.of Holt 'lbtef 3lttffice. 

Dominus Rex )Jerfus Geary. 

ER!l 0 R to reberCe an attafnllet of ~t~aCOlt, in an ~n" Attainder of 
nlCfment at a Seffion of Oyer and Termmer, fo~ fell!,tng Treafon, 

mat in Somerfedhire, tnitt Monmouth ann bf~ anbeteltt~; 
gnll tbe Defendants Adtunc & ibid. vener' in propriis perfonis 
fhis Et petunt audit' indiaament' Et eis legitur, qUibus lectis 
& auditis dicunt & quilibet dicit quod funt & quilibet eft CuI· 
pabilis modo,&c. [uper quo vilis & per curiam hie intelledis Con-
tiderat' eft per eandem cur' hic quod, &c 

dtPOlt argument 31 bin urge tgefe <!frro~~. I. ~bat tbougfj 
tbe 31ltbHtment~ be in Latin, !'ct tbe!' arc not t.o be reub to 
tbe ~~foltcr but in Englifh: ED! 'ti~ tue matter, Gull not tbe IndiCtment 
fo?m tl)e!, mutt anCtnct to. Jln otbcr Qtou1ttrfe~ tbe ~!ironet for High. 
gatb notbing but a verbal (barge fllJnfnff bim, ann fo i~ tbe Trea.fon 
£rp~ef~ refoluti.on in {Sir Henry Vane's Cafe. Sid. 84. 2. a ~~~d In Eng
~an cannot plean to a capital ~ritne but in ([uttOtlp, ann ~1. E 
non Confiat tete tbat be tnas in QI:uft.onp; tbcre i~ no Q;lttt!, ~h~t t~~Y 
~' comi{fus fuir, &c. a~ tbe }1!)?ecenellt~ ntc. 31n ®t~. Cal ai's Pri(oners Cu
Cafe 011 a mrit .of ~rtO~, 'ttna~ beln to be QlStro~, occaufe cd was in 
be bill not fap -tn tnl)ofe Qtuff.ollp ffJe \tHl~, but only in Cufiodia C unody. 
generallp, anti tbat maa a lungmcnt on CommifIi011 of Oyer NOArraign_ 
and Terminer.~. IJ£tC fa no 9rrafgumcllt, anll bp tue ([.ommon menr. 
JLalU a ~nn ou~ht to be Qtrllf!Jtten, fo~ be map pleull Mifnof-. 
mer, o~ wnttt of annition, uno toe like; ann aU tOe 13ool\~, 

o 1. U~ 
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a~ Stamford, Coke, Hales, anll tbe ren no aU fpeak of Qr& 
rairrmcnt a~ nccetfar!" fo! acco!ning to Hales ~I2. a ~an at 
tue time of bt~ arraignment ougbt not to be tn 3iron~+ ann 
a~ 3! am info~men in Hambden's Cafe tbe IlEnttp 15$ allo
catur quid dicere poilit, ann fo are t~e t0~ecenent1J in Ra
flaIl's Entries 455. Tit. Pardon, Statim allocurus de premiilis 
ci im pofitis. ~(I i~ Coke's Enties 53 2 • ann in tbe ~arl of 
Leicefrer's Cafe, Plowden 387. ''Qti~ in an tbcfe Et Commit' 

iI' _ .' & fiatim duct' ad harram allocut', tbefe ate aU <!Confern. 
l'1 r~ A.Lu~ ,,~ Olt~ tro. 4. 1tbere f~ no allocutus befo~e ]ungment; ann 
~~~~~e Judg- nIl tbe ~~ecenent~ are fo; ann tbe )Law tequire!1 tbnt of 

. nfcrmt~ ; fo~ be mtgbt babe a l1!>arnon to pIean, o~ be mtgbt 
moue itt arreft of Jrungment. Per Cur', ]ungment tellerS' 
fen. 

1l3ut b!, Dolhin, Oyer of tbe 31nntffment t!1 Tantamount 
to an arraignment, tbougb fo~ an!, tbiug appear!1 tijat mirrut 
onl!, be a Qtop!, giucn, a~ in Qttbtl <ltaufe1J, ann not rean In 
([ourt. 

an beIll tue laft to be a fatal (If,tception. 

African Company )ler/us Bull. 

Policy of C A S,E b~(Jugbt bp tbe Plaintiff upon a ~oli'!, of aabt-
Aff urance. ance. 

'aCbe Defendant plean~ a 'ltu«om of ~ercbant~, tuat if an!, 
Writing o~ ~oltc!, of atfurance be Ulane ann fubfcrfben UPOtt 
an!, kinn of QPmll1J on boarn all!, ~bip, fucb ®ll.ln~ are to be 
lleemen upon account, ann Curb a number of atrurer5$ tbouln 
fubfcrtbe fucb mrtting to pa!, lliba!1 ~um!1 of ~olte!" a~ 
fiJouIn amount to tbe baIue of tbe ®mll!1 mentionen to be 
aifuren; tbeu aU otbft (!fnrutCr~ tuat 11)oUlll fubfcribe after 
rucb number b!, motco tbe ~olle!, fo fubfcrtben amounten 
to toe baIue of tue QDmn~, mere ufell to be nifcoat!Jen from 
pa~ment of tbe ~um~ toe!' fubfcrlbell, tbtltt!Jb rUth 
®mn1J mere mbon~ loft, ann were to return tutir prcmiun~. 
~bat toe ~oItc!, In tbe fOftIaration 1Ua~ upon 9tcouut tum; 
tbe ®mn~ tue Plaintiff ban Oll '16oarn, mere l1lo~tij but 
22.40 1. '(tbat 21 ~en ban fubfcriben 1001. carb, &c. ~bat 
tbe Defendant ma~ tue nett ~ubfcrfber; tbat bp reaCou of 
tuofe~ubfcrfptiott~ befo~e bt~, be 1Ua~ ~ffcbatgen from bis 
J\3~ontlfe, &c. attn bounll to pa~ back bl~ Premium, ann nin 
.otTer toe fame, &c. 
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'(tbe Plaintiff rcpHc~, 'QCuat if nup {ucb a number @>ub~ 
fttibe to tbe baltlc, attn nOlle PJOllt ~nfolbent, tben to be iJif" 
(bargell, abfquc hoc tbnt tocte t~ an!, fueb <lCutlom ag tOe 
Defendant batb ilUcllgen. gnn JiIue i~ joinetJ upon it; 
anll at tbc 't[.rtnl tuel' p~ouelJ it Utt!' plainlp anti full!' bp ali 
tf)e QErcbangc; ann tlJilt tuere lun£) ueuer an tnfiance to tbe: 
(Dutrttt!', but one pnpmcllt on purpore fince tue affton com" 
IDfttCen ; tUat 1U~ere tue J;toHrp ip upon toe gccount, ann 
nnt upon ~ro'O~ balHen nrtuin o~ ualne blank, tbe Iaff ~ub= 
fCttbers; ate not bountJ ars In tue latter (!Cafers tDep ate; nnn 
tne ball a [terniet fo~ tbe Defendant. 
~t. @)erJeant Levins mobetJ tn arreff of 31ungmcttt, t{)at 

tbiss tnass an impertinent J1!llea, anti tbe ([uHom unreafotta~ 
ble t{)at anp fiJoultJ be nifcbatgetJ till fati~faffion of toe 
lUbole lof~, tuOen fome p~oue 3!nfol11£l1t. 

JI anftner'n Oim, tOat ars to tOe ~lea, tbougb ill 011 IDemur. 
rer, pet goon nfter 3!tftte jOlne'O ann trten ; at moff it notb 
but amount to a general lffue, finO tOat 11Jo"ltJ baue been 
11Jetun fo~ caure on a Dcmurrer; but bere irs a dlerl1iff. 3lf 
non cur be pleanel1 to un AfTlimp(it, 'ti~ goon after dlettliff; fo 
papment 1nitbout acquittance to Debt on a tingle 13t1l. Nil 
debet to ~refpaf9 t~ not p~oper to ~tefpaf~, ann tberefo~e 
ill; but if tbe i>lra batb tbe colour of a 13ar, ann tJotb not 
contain matter of ')Bar, a~ gcco~n tuitbout fatf~faiiion, 'ti~ 
groll, Yelv. '11.7. 1 Cro. 495· Moore 692. ~ Cre. 259, 778. 
Moore 687. ~efil1e9, we ni11 giue tbi~ in <!EllttJellce a~ tue 
ultgbt on tbe general ]true ; 13ut tbeir impo~tunitp impofen 
(In tbe ([OUtt tbat 1tle ougut to babe pleatletJ it, ann tne 
tuere fo~ten to pap 2.4 1. Q!o{f~ fo~ tbtfJ lLibert!', ann bp con,. 
Cent tn a ]Rule tne nin it. 
~bcn a~ to tue reafollablener~ of tOe (!CuffOlU, 'tifj {)tgbl!? 

fo; fo~ 'tifj equal bettueen ]nfuren ann 3!nfurer; fo~ tbe laff 
@)ubfcribcrrs return tbdr Premium (CtCtpt 10 1. fo~ @>ubfcrl" 
bing) if tbcre be ltO lofrs, tnben tbe llalue of tue Q!;ronfj a~ 
mount not to reacb tuem ; no~ are tOi Hrft ~ubrcttberfj at 
anp ntfanuantage, fo~ tOep keep tbeir Premium if tbc 0mn~ 
(orne borne fafe 1l1ben tne retutn ourSS ; anti 111 tttttij tbofe to 
tugom tbe baluc tnill not reatb nte neuer obIi!Jen~ ann a~ 
to tbc 31nfolllencp of fome, tue anfwer tunt earb in tnruran~ 
ce~ no onlp engage fo~ bi~ otDn ~um, ann to make gron tbc 
lof~ of ~OJn~, fo fat ars tbe 0um Oe fubfcrfbetJ amount~ 
to, not to malte gron otberrs 31nfoluencp; ann tbere neber 
wars a ([u{tom better p~o\l£n; fo~ if ten @>ubfcribe a 100 t 
fact, ann tbc ®rotlfJ be 95'~ 1. tbe Ian tlan:o~ at Datf lor~. 

~ fJtfS 
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Policy of 'l:bt~ ~a~ P101letr. Jlf no ®mlJfJ come bom~, tbe 3!nfttrer bat] 
afiura?ce all bl~ Premium. returnelJ,..t anlJ Co 'tlfS TO! bus ~ban,. 
fubfcnbed tage, to babe tbt~ (ltuftom p~eferbel1; anti tbefe klnlJ of 
on ~~~s tllfurante~ are ma:ae upon accountfS lUben a ~er'f1altt tlotfJ 
on Lcotount not know lnbetber bt~ Jraff01 wtll fenn borne anp 4DmlJ~ 
to pay ~ 
the value of 01 bow mut~1+ 
the Goods Curia. ~be ~Iea t~ ill, if upon a Demurrer; hut gOln 
whcfoeve: after 3lffue jotnetl, anlJ POll put tbem upon it, ann tbe Qtu~ 
fLlbkribe • nom i~ reafonable; ann per totam Curiam~ 3lUlJgmeRt fo~ tbe 
af{er t then Defendant. 
fubfcription 
thaH be 
void} a good 
Cuftom. 

Ternl. 



rt 

131 
_------_-~-~-n ~_-" 

Term. HilI. 
I Will. & Mar. 

, , 

Nightingale & at ver/us Bridges. 

~
"la.Obet anll Qtonnerfton de bonis & catallis fequent' viz .. Trovel, 

de una Nave, vocat' tbe 31ame~ $tiggat, oneris cent' 
& triginr' doliorum decem bombardis Anglice ~un~ 

cum omnibus armament' apparat' tormentis velis funibus 
munitionibus, provifionibus, fclopis, Cymbis, & aliis fuppedi
tamentis eidem Navi fpeCtan' five perrinen' ac eriam ducent' & 
duodecim ponder' librae cibi vocat', &c. Non cuI' plealltll. 
~be J[Ut!' finn tbat Car. 1.. b!, Jl.,ettet~ W>atent!$ butell tue 

? 7 of September,Anno Regni fui 24. '([0 tbe Royal African Com
pany Company of England, (being n 13ob!, Qto?po!ate ) nill 
4li5~ant to tbem all tbe lRegtong Qtountrfeg <!roaff!$ ann Jl31ar: 
refJ, &c. beginninjJ at toe w>o~t of Sally in South Barbary in
clufive, anti ettenning fcum tbenre to Cape de Bona Efperanza 
inclufive, toitb all tbe 3itlann~ neat anJuinflljJ to tboreQ.toatl~, 
anb callen bp tue name of South Barbary, Guinea, &c. ann aU 
~U?tg, Il)arbour~, &c. '([0 boI'O to tbem ann tuctt ~uccet~ 
fO~fj from tbe making dJe fain JLettetfj Wlatcntfj fo~ tue ~etm 
(If I 000 !?ear~+ Q[nn OD?antfj lLtccnce to tbem ann no utbetfj, 
ttl r~nn ~btp~, &c. Q[nn to babe all ®incf5 of ~oIn nnn ~tl~ 
bet tbere,&c. ntt'O toe touole, entire, ann onIp ~ra'Oe an'O Jli· 
bert!' uf ~rane tucre, aup JLato o! .g,tatute to toe contrnr!' 
notttJitbffan'Oing, ann none otber of uf~ ~ttbteff~ to frequent, 
biCit, O? t!i:rane in t1)o(e ]placc£l, &c. P?obtbtting anp to 
<trane tucre unler~ b!, ILicence firff ban, unner patn of out 
3lnllignatiolt, attn ]mp!tfollment of tuefl: 1l3onfe~ 'Ouring 
OUt J1!)Iearure, ilun tue jfo!fefturc, ann Iof~ botb of ~btp~ 
ann QPm'Ofj wuctcfoeuer fountJ,&c. toitb power to cnter into> 
~£atcb ann ,g,Ci?f ~bfp~ ann It'"'OJtl~, &,:" one motft~ of ttc 
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§(l~feiture to UJe ming, tbe otber to tbe QJ:ompanp! 31t alfo 
~tea~ a \ltourt of ]utJtcature to be vein at fueb a place 
a~ tue ([omponp apPoint£" to contin of one lem:nen tn tue 
([ibil taw, .. ,tun tWo ®ercbant~, &c. tbe majorpart, (quor~ 
un' tue lLatnper) to baue ([onufance anti power to bear anlJ 
lJetermine aU fEarer; of jfo?feiture ann ~ctiure~ fo~ 'Q!:ti:iJing 
tbttbet. 'Q!:bt 31utp ftnnfurtbcr, 4 Sepremb.I 684- tbe ([ompau!? 
granteD a Q1ommttnon untlcr tbdr ~eal to one John Lafiall, 
reciting tue ®!allt~ ann l~otnet~ of tuetl: fain QI:barter to 
commann {Jim, ([optain ann \!l:ommanntr of tue Orange Tree 
F riggar, tbctt itt tuefr . ~eruice, anti all §5)ubo~ninate IDffi(er~ 
ann ~eamelt to 0et?'c aU ~btp~ 'Qrraning, &c. ann 1tJbatfo" 
cber tIJcp take in tuetr outtnarl1 bounn QIopagc, toc!' are to 
carrp to Lann fafe, anti tbere to l1eHbcr tt~m to tbe agent 
ann {[ounci! of .faffo?~, tbere to be p~oeeen:.:n l!gafnff in t{Je 
Court of Admiralty tbere effabHfiJen. '([bat John Bridges tbe 
Defendant tuag one of tbe IDfficcr9 ill tbe 4Sbip cnnen tDe O
range Tree at tbc time of fetting out, ann at tbe time of 
makfllg t.be fain Qtommitrton. '([bat tbe 28 of Febr.1693. tDe 
~ompall!? mane anotver QCommtffton to Henry Nurfe, James 
Hulet, W. S. ann· R. W. o~ an!? two of t~em, reciting tbe 
power (If tbdr ([barter, nin cOllffitute ann appoint tbem 
J!unge£i of tbe Admiralty tbete, ann to e.recutc tfjofe ll30lUers 
atco~ning to rutb 3!nfiruffioll~ a~ tbe!' 1l]ouln fenn. ~uat 
John Lafiall befo~e taking of tue Plaintiffs @lbtp nien; tuat 
John Bri~ges after bi~ IDeat9 ~a~ ~ommallner of tue Orange 
Tree F nggar, tunt tbe PlaIntIff beIng ®lnner of tbe ~btp 
ann ®mb~ in tbe Declaration, nib '([rane in an JnfineI 
~ounttp, in, ann lnitb tbefe ~btpf,) ann ~mn$ to ccrtain 
pIace$ tnitbin tbe lLimtt~ of tbat <Zr:ompanp. '[::bat John Brid
ges nin @)etie, take, ann cartp alnup tbe Plainrifr s ~btp 
altn \1i5mnS) upon tue btgb @lea in bta ontwatn bonnn [lopage, 
ann afterwarn~ carcieiJ tbem to tue .frO!t of Lane Corfe in 
Africa afo~erain, fllJainft tue [[lill of tfJf Plaintiff, nnn tue 
~affer nnll @)enmett. -m::bat at tue Defendants ittffancr tbrr;: 
lUa$ a lS~occf$ in tue fain Admiralty Court il!Jninff tue fafn 
@lbtp ; 'Ql::bat none appearing fo,~ bee tOrre tnap n C::O!tllC:E. 
nution, &c. Sed utrum tbe Defendant be ~uilt!', Ignorant, 6,.:'_ 

Et fi pro Qyer. IDamage~ to 4300 J. anti ([orh:) to ~ L ~ s. ~1- d~ 
Et fi pro Defend', &c. ,. 

'flCbi~ €5lpecfaI [tcrlltff tnaS) obtainen at tbe Jimpo~tunitv 
.of tbetr ~aJctlp'~ <[oHncti fo! tije Defcnd:wt; 3. tberrfo~c 
1llafj p~epare:o to argue iI~ folfnlr~ !'tG Q~lcr'. 
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~De Qyxr' is, 1llbEtuec Litp tuinIT bere founn (alt Junine 

tbe taking utfO carrpinlJ aWi.11? tue Plaintitf s ~bip ann ®mn~. 
31 am to argue tbut bere if) notbing, eitber p~ecenent o~ 
fubfequent tunt can juftifie tbe Defcndanes taking+ 

3l tlJuIi not controuert tbe lerrnlitp, ufefulnefg o~ necetritp 
of {fUel) <!rompal1ies fo~ tbe llHHla!Jer~ of §o~eign t!l:rane, 
no~ tbc t~~erogntine of tue <[rown ill erecting futi) ~octe:; 
tfe~, 1tO~ tbe gluing IUbtttp £tclufiue of otbers. ~t p~e .. 
rent 1t ffem~ to me an unnctEffurp task to nen!" o~ n1[" 
p~oue tue tlaIinitp of toe p~obibtttn!J <!Claufe; tfut ntp JLo~ll, 
mp (lEtttJealloUtS tl)all be to make out tbi~, tbnt tbe Defen
dant ban no power to ~eiie; tbat Q.:Iaufc in tbe <!Ctutter is 
)Join ann tllegal, to at toetr netn ereffen <!tourt is tHegal bz 
ing fo~ tbi~ purpore in particular, ann tuat if it were IegaU!' 
conftitutel1, pet toe <ll:onl1emnatiolt fubfequent will ltot Jufti= 
fie tbe p~eeellent 'QI:o~tious <!ConlletfiOll! gnn ttat laffIp tue!' 
balle not purfuen tucir ClCOartcr. 

]t cannot be l1cttten me tbat tbe @ubJeff of Englahd batb an A Claufe i:. 
unnoubtCl1 w>~opertp ilt biS ®ron~ anl1 JF)otfetrton~; nOln tbt~ a .~haner 
W~opertp cannot be ttan~fetten o~ l1illellel1, but bp tbe cort" glvs~ po~
fent of tbe IDwners, dtbet e,tp~er~ o~ impHen, a~ bp ®ift, ~uo~J:eo~ c 
Dereledion o~ jfo~fdtute; tbts Iall onlp coneernfj our P!e" every Per
fent ~uenton. 31t mun be agreen, tbat tte <[ommon lLaw fon, illegal 
batb not o~ninartlp mal1e tbt~ OUt ~rane, as founn in tbe and void. 
§Special dIctUfCt, to be a §o~feitute O! CZJ:aufe of ~eii'ure: 
J1 belictle tbe!' lutU not contenn tI)if), toat antecel.1ellt to tbeit 
ClCbarter, our ~rane 1Ua~ unlawful unDer pain of lofin~ 
~Oip o~ ®rol1~, ann tuen tue mill!J cannot bp an]? ~~eroga: 
tille lUbatfoeller, create ettber a nelU <!Caufe o~ a new moDe 
of ~£fi'ure, anl1 eituer of tuein lUiU ferlle mp turn. 
~o tOe altering of a ~~opertp of a §5)tlbJect~ ®ro'Ofl, a 

l\!)arliamentarp oIDffance t!1 requifite. anl1 toat iiJ tue fitteff 
Inap fo~ o~nerilllJ tuat §tmnamental I6l~op~ictP touteo tOe 
0ubjelt batb in Oi~ ~rol1~, beeaufe eucl] ~Hbjeff'~ dIote i~ 
inclUl1el1 in wbatfoeuer is tuete none! all aa of W'arliamfltt 
batb tbe confent of man!, ~elt, botb paff, P?efent nnn to 
come; afj 'tis tn Hob. 25 6. tlCbe ~tatllteS tbllt (Jane bettt 
mal1e fo? tOi~ purpoft are an \!];nil1ence of tbi~'1 o~ otucrc 

wife tbep were ne£nlcf~, tl1Ie ann unnecctfarp! \[bofe aff~ 
tbat regulate tbofe tbnt take atunp, anl1 tuofc tbnt enfo~n 
a new putllepance upon tue mtnlJ'~ lRo!,al JP?ogte[e~ no fur· 
ficientlp P!oue tbt~+ 'Qrbe ll\ing'S l~~etogatiue ag 'tt~ gillen, 
fo 'ti~ bounnen bp tbe JLaw! 31 t1Jilll firff llJetn it bp feme 
mo~e general gUtbOl{), anti tucu mo!e particular!' ann 
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ciofeIp l1cmonilrate it, to be fo in tbe c[afe now befo~e pour 
ll.o~tlfiJip. 

BraCt. lib. I. cap. 8. fo1. 5. fapfl tDU~! Ipfe autem Rex non 
debet eiTe fub homine fed fub Deo & Lege, quia lex fecit Reg
num, attribuat igitur Rex lcgi quod lex attribuit ci, &c. ann in 
lib. 3. fo1. 13 2 • Rex non potefi gratiam facere cum injuria & 
dampno alieno, quod autcm alienum eft dare non potefr per 
gratiam fuam ; Jt1up, tbougb it be fo~ tbe pubItdt gmtJ, be 
cantlot ])0 it wftbout toe tmplfen confent of tbe l~~op!teto!s in 
lWatUament, a~ 31 11]alI 11)elo lJ!efentIp. 'llrbougb tbc autto!it!' 
oftDofe ancient ~teatife~ uatO been fometime~ contronertetr,. 
pet tbcp babe altnap~ been aUowell a~ <!Euttlct1ce of tOe .fun" 
namental anti general Q1onffttution,;; of tbe ]Realm. 13ut to 
ufe mo~e motlern f{utbo~ttie£i. 

Vaughan's Rep. 337, 3 J 8. 31n Thomas anll Sorrell's Cafe, 
'tifl lnfn 110111n afj ft !r'unnamental ]Rule, tuat in JLift, .lLt" 
bert!' nun (!fffate, euerp ~an 111bo batb not f(l~fetten tbem, 
Datb fuel) a !Rig-ot tont tue )Law aHowf vim to nd£utJ, ann 
mean~ fo! fo tJOit1g, tDat if it be btolatetr, it gHJr~ an f{~ 
cHon to cel)~cfs tue 1l1~ong ann punifiJ tve lU?ong=tJoer. 

19 Hen. 6. 63· 'Qtbe )LalU i~ tiJi i)i!Jbeft inueritanec hlijicfj 
toe ming batb, fo~ bp it tbe lLtfng iWiJ aU bbJ ~,ubjefr~ art 
rule'll, anll if tbe lLnln lUcre not, tbere 111o«In be netto£t 
nUng nOt 3lnbeettance. 

Davis's Rep. 40, 41. ~ue ming~ £If England baue a!1tJaps 
dOlmeil a ®onaccop 1Ro~al, not a SWonarcI)p @>eignll~aI; 
unlJet tbe fieff Cfupfj be) tbe ~ubJeff~ are .freemen, ann 
babe a ~~op!ietp in tueie ®mn~, anll .frteebolll in tyeic JLann~~ 
but unner tte latter toep ate <I.1tUafll~ ann ~Iaue~; ann mt' 
lLo~iJ, tbi£) )g)~op?fetp 1tIUfJ ltot ilttrotlucen into our JLantr, 
n~ tbe refuIt of Princes EdiCts, Conceffions anll Charters, but 
1Ui1~ tbe .(lIn jfunnamentall,u1tJ, fp~tngfn!J from tur (l~tg-ill£tI 
..frame ann ([onffitution of toe iReaIm. 

8 Rcp.92..]n Francis's Caie, Coke fet~ ilOum tbi~ a~ it Rule. 
quod nofirum eft, fine facto, five defe8u noftro amitti, f~u i2-j 

alicnum transfern non potd1:; gnn tfJe QtotltmOtl )Law gtuc~ <1 
true }p)!opertp in conttanifftnfffon to tOe fuperllltcttttant l~DlD= 
et, anti fo~ tbi~ pucpofe It tliffing-uitlJe£l bet1tleen 1B.cJ:;;:;~~~'~ 
robore <!Enate~ are at tbetc lLO!i)'~ min anll IlDleafurc, cnn 
jfreemen, 1tJbofe l13Jopettp none can tnbane, (Darge o~ t;1~L~ 
t1\tUlP, but bp tbeir own (oufent; a feueral l[!)~opert~' in tlH: 
@>ubjeff l£l fo factct. a~ natbing 1110~e. '{[be t\tu!J emmot t:1~;r 
fo~ Salt-peter in n ~altfion Jl)oufc o~ 'll3rtrn fiIIetJ wttb Q!:o~n, 
llntuout tOr ®tllllH':Q ((IUffHt., "2 R cpo l 2. fIe cannot alter tile 
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(OUtre of nefcent, o~ bp Ql:buctcr make )Lann to be nebifable 
1nbirb tua!) not [13 befoJe, o! make it nebifable ruben 'twoultl 
otberwife lJefcen'O to tl ringle fpcir, 49 Ailiz. 8. ann fo e con', 
be cannot make it 'Oefcennabfe to tue Oeir lnoete 'ti~ tJil.lina" 
ble, a55 in Gavelkind; fo~ if otbn1nife, tUfte ban been no neetl 
of tbe ~Ht of ~arltamel1t concerning Kentifh Lands: fPe can:: 
not tlig fo~ Gravel in tbe Jnberitance of bt~ ~ubjeft maugre 
fon ioen, (filP~ tbe 1Brok) ogainn ijir; ~[ltll, I I Hen.4.2.8. a 
~tlffom to pap ltoll fOJ al1 \[attle n~iben ober a ~alt~ P!f" 
bate Jfreebol'O, ilJaIl p~ebail againft tbc ~~etogatibe ann bint! 
toe min!J, 46 Edw. 3· citen in Plowd. Com. 2. ~ 6 . .lLO!n Berk
ley's Caie, all mbtto P!Ober; a ~!opertp in tbe ~ubje(t. ')But 
to c me clofer. 

JElo jfo~feftute can be of ilPmn~ up Qtbattet blitbout an 9ft 
of jlarliunl£nt; ann fo fa tbe 2. InUit. 47. in bi~ ~oment 
upon N ullus liber homo diifeiffitur-de Libertatibus fuisi) 
lnbfcfJ be interp!eta p!opertp tn I1i5rona, a~ mell a~ otbtt 
jfrnnebifc~ ann lLibertfe~ myicu tbe ~ubjeff bato t "m:bitJi 
~batter ann Ql:luufe Clln !Jibe no power tberefo~e to @)ti~e a 
~an'r> QDron~, aa nfo~feiten, wbleu tbe wbole matter founlli 
ffJ£tn~ tbep nin, fo~ tbat no fucb Jro~feitute can be createl1 .o~ 
mane bp Qtbnrter. €ben fo~ nefence of tbe lRealm, tbe ILttng 
cannot s>et~ea ~an)~ \li5mn~ witbout biss confent tn jF)arlta# 
ment, ann tbi~ tuaf) ~t. Hambden's Cafe tempore car. 1. ~ucb 
ler~ can it be none fo~ tbe p~iuate 13enefitf) of it particular 
cztompanp; ann 'twafj llgreeil bp tbofe tuoo arguen til tbnt 
Cltafe fo~ tbe Jiting, tbat toe ~ubJeff coulll not lofe tbe 
~~opettp of bf~ ~rotl~ but up aft of J1!)arliament. 

motu tiJf~ ~~opett1? being fo p~eretben bp tbe JLatn, tbe 
lltinrr cannot up an!, tnapa alter tbi~ Latn but in ];>arIta" 
ment, (l~ make tbat a Jro?fetttlte o~ eaufe of ~etiure, mutcb 
1t1U~ not fo befo~e! .fro~ a~ Fortefcue fap~, cap. 9. fo1. 2,. a 
{Fting of England cannot alter o~ cbange tue JLawSl of tbe 
Lllnl1 at bi~ omit pleafure. ann tbe fame toing fo1. 84. cap. 
3 o. tbu~ z I1JeCatlllot take alnap anp of bf~ ~ubjeff~ 
®rol1fj luitoout fnti~faaioit fo~ tucm ~ no! can tue mfng bl' 
WarIiament o~ <[batur impore anp neUl JlPcnaitp o! nHl!t~· 
anp new IDtfence; nnn fo~ tbat tbe 3 I Hen. 8. cap. 8. i~ a 
full ann etP~era autbo~itp, fo! up tue ~tntute (mbicb ma~ 
tbe wonl1er of toe 2gt) tbe tHng mtlJbt tuttb tbc a'Outce Df 
\!toutlcel, tlno 13tllJop~, two Ql:bief :Iunfce~, ann otber~, make 
g:)!biltilltCe~ fo! tbe pUllifuinlJ IDff£nce~, ~nn tmpofing JPe~ 
Ilaltie~, tubicu UJouln babe tbe fOlfC of a lUlln, but ttJitij tbt~ 
~~Obfro, 'QC.bat ltO sr>an)~ ~J!oprttp 02 0mn~ fiJonI'O be tm· 
peacben; no~ tbe ~omm(1n latn, o~ ~tatute Lt~U1 .of tbt~ 
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)Realm p~(:junl(en, ann ~et b0111eber it \11a~ tbougvt fo lIan" 
!.wrouJ.1 a p0111er, tbat toe ait it (elf 111a~ repealen, I Edw. 6. 
cap.l1.. 11. Rep·7 5. 't[oe ClCafe of JF>:oclamationg about 13utl~ 
lJtttlJ~, 'ti~ toere beln, tout toe Jl\tng cannot bp bt~ ~~obt;O 
tton o~ w>~oclamation, o~ otbertllife (fup~ tuat 13rok) create 
an IDifence 1110icg \na~ not an ~ffence befo~e, fo~ tont is tll 
(banfie tbe lLulU, 1Ubic~ \nuS) not in bt~ pomer, ann toett in t.at 
Jrolto if,; etten toe ClCafe of an gff mane, bp blottb jfo~et!JnttU 
nre Hcencen to ~ercballni~e 111itbillLondon. Hen. 4- bp If)~O. 
(Iamation P!Obtbtten tue ~tecution of it, ann tbnt it tlJoullt 
be in fufpence, but ufque ad prox' Parliamentum , ann tbat 
refolben b)? tue twa QCbtef ]ufftce5, ClCbtef ~arott, ann 
'JOaron Altham, toat a w>~oclamation cannot alter, o~ make 
an sIDffence: mOln ClCbarter~ ann w»~gclamatton~ are botb of 
tbe fame equal Slutbo!lt!:', botg unner tbe ~~eat @>enl. 

13ut perbap£' toep 111ill ob,elf, ~bat ]1tfinel~ are alien ~ 
tlemie~, ann to ~rane 1nitg tgem t~ unlawful, ann tbCte~ 
fo!e a 0£tiure lawful. 
~o tnbicg 31 gibe a 'Oouble anf1ner. I. 'J6!' nenpillg tvr 

9trertiolt: anu 21y bp t1enping toe QConfequence. 
I. 3lt 1na~ not unla111ful at tbe ClCommon ]LalU, fo~ tont f~ 

QtoebaI lUitb toe Jlnbabttant~ of tbt~ l11aun. 31 ffJan not at: 
tempt to p~obe it'!) antiqultp, tbcugfJ ] migbt p~obe it 
bere eben befo~e Livy's time, ann confequentlp p~ebalent 
bere bcfo!e ([~!iffianit!', nnn tben it couIll be no ([rime, ann 
no ~tatute finee uatb mane tt fo, no~ can 3! finn an!, p~ 
tenee fO! fucb an £!OpinIon In toe 16roltg; tbtre i~ notQing 
but Michelbourn's Cafe, in 1 Brownlow, ann tbat i~ but a 
illo!t ann tmperfclf Jaote of a ClCafe, an'O aU tgat it amounts; 
to i)1 tbi)1: €bat tue Jt\tng map ref train gt~ @>ubjelf~ froln 
Qrommerce witb tbem, UJbtcg argue~ notbing to tbig purpofe 
bert in our c.!!'afe, an'O 'tia platn tbnt czeommerce i~ anOln~ 
able 1nitb tge Jle1n~, 111bieb acco!'Otng to tbe ®ofpel are ureat .. 
et ~nemtcf.) to QCg!tfttantt!' tban tbe ~entil~ are. 
~bat it \11a~ not unlawful antecetleut to toeft ~bartcr,. 

appear~ from tbe @>tatutef,;, fo~ tbe!, open tf}e @leag to nft 
~ercbant~ fo~ aU manner of ~talle, a~ 18 £dw. l. Stat. 1.~ 
cap. 3. tgat tbe ~ea~ arc oprn to all manner of ~rrcbnnt\) 
to paf~ tnitg tortr ~ercbannt~e~ Inbere it fiJaII pIeafe tbcm.> 
2 Rolls 180. '15efi'Or~, toe Q!~artec p!obibtt~ ~rane tbetr ,. 
not becaufe it if.) tnbabiten bp ]nfineIS,. but notb tn'OefinitelY 
fo!btn all but tbe QCompau!', tnbetoer toc <Z!:ountrp fi)all bl 
Qto~iffian O! ISagau. 

2. 3ltf) tlO argument tbat tbr!' Ulcre ]nffOel};1, nnn ~ralJ£ 
llJitb t~('m mtIJbt oe PlobHlitt'tJ ~ tbat tf)fnfQ~r thE' @mtll,t 
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flJouln be fo~feite'O ; no mo~e turm tl)e po1t1er of tue IlUng to 
reftrnin ([urn,pfnpfn~ 11louln confifcate tue \[arn~ 1t1bicb 
lit Darcy's CafeJ t 1 Rep. if) agreen. J'fe fuppofe tbeir ~~in" 
(tple true, tunt toe!, are perpetui inimici, ann tuen aceo!:: 
Ding to tUllt notion a '(t:rane tnitb tucm i~ ~reafon, .a~ ait 
abetting of tue £\tng'~ Qfllemic~; ann !,_et eben in tU.at <!tafe. 
tuere ougbt to be no ~eiHtr£ of tue !)ffenner'~ QDllln$J till 
~ol1bHtion, o~ at leaff lnlliffment o~ lnquifition·! 13ut fur~ 
tber, ]'le fuppofe tbdt ([uarter ll1ake~ it unlatnful, pet it 
(annot impore tue penalt!' of Qtonfifcation of ®ron~ , fo~ 
bp Magna Charta no ~an 1~ to be ntfpoffetTen of bi~ W~opert!' 
but bp legale judicium parium fuorum. ann mp ILorn, 3! take 
It fo~ a trutu, tuat tn alllt!lart~ of tue mO!lll muere tue 
<!CllgUi1Jmen are unnet tue €)obetnment of anp (!fnglfllJ @)ub" 
jeff~, tuelt Rule muff be tue ILatn~ of tbt~ JLanll, ann it 
tur1' puntllJ \Dituont JltltP, tbe1' rna!, be punillJt fo€ It b1' affton 
of €terpa~ tnben tbc!' return bitber, ann tbt~ tne uabe in 
P!afftce bere eberl' na!, in cafe of tbe infolrucl' .of ®oberno~~ 
in It!llantation~, a~ in tue Eafi: Indies anti Barbados, anb 
tbe1' cannot P!oceen tbcre but tn tur metbolJ~ allotnen betf·~· 
t[:rlal bl' a 3!Ut!' t~ tue rigbt of tuer!' QfngIttlJ ~tlbJe(f all 
tbe mo~ln olter, tnbetefoeuer eEngItllJ ~en . babe tue Qtom .. 
manti bl' autbo!itl' lIertben from tbe ~ro~n of England: 
Jaom tbe lLa1t1 of England fal'~, ~bat If .i1DlllllS be fo~fetteb 
fo~ nn f'trence, tbere muff be a cOllbiffion of tbe IDffenc£ 
in tbe ~etbob~ of tbe (lCommon lLaw, anti tbofe q,etbollSJ 
cannot be alterel1 but bl' gff .of ~arltament, tue Utfng 
tan ltO tna!,~ cuange it; eben in tue cafe of .felolt!, be 
cannot alter tue ~,tecution from lPattging to 13ebeatlil 

tng; CO! tbat fo, be tnouln alter tbe nature of tbe @len .. 
tenet, 12 Rep. 130. no! can tue Il\tng QfreCf a Court of 
Admiralty to no fncb mO!k in tue fame, 12 Rep. 30,31. 
1ZCbtre 1t1cre <!tommi1fion~ tn QfngUtlJ unner tbe ~~eat @?eal 
l1ireffelJ to nibttS ~erron5l tnitbtn tbe Qtountte~ of Bedford, 
Bucks, Huntington, &c. to tnquire of ni\ler~ articles;, a~ De" 
population of t~oufe~, ([onberfion of arable lLanlJ into 
~anUte, &c. tbougb tbere tbings; lUcre ®ffcncc~, pet tbe 
c[ommilftonS5 1t1ere bcln illegal becaufe unurual ann in ~ng" 
IitlJ, anti not fain bow tue!' tlJouln enqutre ! ]n Hill. 9 Jac. I, 
tucre tnaS) a QE.:£r', if tbe ]ufftcc~ in Wales mtgbt be bp 
4lrommtlfion, ann beltl tuel' couin not, fo! tbe 2.4 Hen. 8 
cap. 1.8. tnutcb gabe potner to altet, ebange, ann rcfo!m. all 
matter~, &c. beIng fo nangcrolOJ a potner tna~ beIn not to go 
to tbe @)uccefro~~, 12 Rep. 48, 'f!be Jl\tn!J cannot ~~at1t, tbat 

anp 
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an!, one fiJoU be (uei) otberwife toan ncco~!lin!J to tbe fZEng.: 
Itil) Ql:ommol1 lLatn, n~ tve <!tafe of tue Q!banceno~ of Ox
ford, 8 Hen.6. r 9. a ®~ant tuat tbe illi-ce Q!batlteUO~ fiJoultJ llUe 
be fuell fo? Debt O! '(!Crefpur~ concerning ui~ i)ffice botti, 
pari ratione, be cannot appoint n ~an to be fuen acco~nin!J 
to tve (£fbil .law, ann fo WUfJ tbe QD!ant to tbe [1niuerfrt!'21 
tuat tijep fiJouln fue in tue mice <.!rbanceUotfJ QCourt~ fo! <!tau", 
fe~ infra Oxford ill, ann 13 Eliz. an act 1l1a~ mane fo~ it. Jen
kins 2. Cent.88. 3111 42 AiIiz. plac. 5. tbcre 1l1a~ a Qtommttfto'l 
uuner tve Q.15~cat ~e"l to ftlltll~P 10ecfol1Sl of Qtret1tt, to talt~ 
tbe 130np ann ~m'O~ .of H. 1l1itbout ]trniEtment attn nUt 
pleatlinlJ of lLaw, ann namnen aa mtIatnful; ann tnucfJ 
tue famc i~ our ([afe tnitb tbat of Oxford. Agar's Cafe l1Ji 
etp~~r~, tunt fucb ~~ant 1Ua~ 11oiO tn 8 H·4. 2 Rolls 164" 
fpc cantlot ereCt a Court of Equity, 12 Rep. 51. 113. att~ 
! 3 Rep. 32 • be cannot at tbiri IDa!, mllke a ~all0?, March 
anll Smith, I Leon.1.(). Ij)e tannot treate un IPonour but up aif 
of l1DarUament. King ann Lever. I Bulfir. 196. fpe map grant 
QLollufallce~ of 101ea~ tnttbitt n tettain JF)!cCintt, but not otvet: 
wife tU£lIl fccundum legem & confuetudinem Regni, 12 Rep. 51. 
Jf20ln tue IDffence, if anp, lUa~ upon 1LantJ, 3;t 1tJa~ ~cantlll\ 
in alt ]nfinel QCountcp, fo tbnt fuppofing it an unlawfUl 
tDing it ougbt not to babe bezn reliC)) firit) llO~ connemJlUtn 
itl tbat manner. ]n Sandee s Cafe, toe!' are fo becp UJie of 
tbiz <!Claufe, toat wben Oyer tua~ 'callen of tbeir )patent 
nun fet f.cqtO, tbep cautioullp o1l1itten tbt~ ([Inufe fo~ tbe 
§o!feiture af ~bip anti ®mn~ a~ afbamen of it, ann tfJt~ 
111a~ taken notice of botb at 16ar ann ')Scucf). 'm:be ~!trD~ 
gatHlc \tla~ tuen firainen eben to tbe tttmoff, ann pet agee: 
£tl bp tbem all, tuat tNa ([Iaufe 1na~ not ;uffifiable; Bnn ilt 
tbnt betp QCnfe 't\ua~ a!Jreen bp tue 13cncb tunt tbe 111: 
fhnffiolt between ]nfineI~ ann otber~ a~ to tbh1 purpofe lua$t 
"lttibfal! itbe f1illg'~ JP?crognti11e ann ~up(,i'intrnnc1t(e 
.ouer '{[cane UJa~ tue ~opi(k inflllen on; toe .otver ma£) Plf;: 
fen at toe 13nr, ann fo i~ Jcffenfs p~intcn atrrUntent~ 

]lt tbe QCnCe.of tbe RuiIia Company (reeten bp Philip nn::z 
Mary 1Ua~ fucb a Q!laufe n~ tbi~, but tuep nru£t llCni.htfv ~:.I 
ufe it ttll mane etfeetibe bp 9ff of parliament, 8 Eli=. 

ObjeC1ion, '(tbett taht ng 1Ua~onlp i1 @!ei~urc in ordinc ad,&c 
] anfwer, '~tfS not fOUlll1 toat tocp ban 1!nfO!Ulatiou of 

(JUt '(tt£l'Oing, ann 'ti~ founn gencraUp tIJat tDtp took m: L1 
carriell atua!? tbe ~btp ann ©ron~; anti now to fci~c 1.H:ft12t 
~utt, ann 1tlttbout ~uit W mucu at onc. 1l3('ffOc~, tOe P01i.H~C 
uniler tubi~b tyep juUifie i~ to ~ei3"e i<)~; fo~fCltfn, ilnti at tu~ 
D~kndants requcff 'ti~2~ r'iiliJ~mpnen M$ fo}feit!,'tJ, ann ttr 

~tl'! ~.;~; !:. '" ,,-I,(t 
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tubcIe tcno~ of tOe ]urie~ fiullillg ifJ tbat map. ~be Defen
dant IDfiS no [)tfic£r of tbe Admiralty, fi1111 tberefo~e bi~ ~er~ 
biee CDUn, not be bp 9utvo~it!' ftom tunt Q]:ouct tn a lUap of 
W~ocefS, Ol fn o2~cr to t!Sl:l1mination, o~ tbe Hke; ann tbere" 
fo~e bis ~et~ure l'.?iIf3 (crtuinIp Tornou3) fOl be ball no pOlDer 
but uttnce tunt <SInufe in tbe Ql:bartH lliuteb i~ boill in l,aw~ 
'(!tOen tbfS futfeqncnt rroing to tbcte fuppofell CGurt of Admi
ralty cannot juffifte tunt Tort. §o~ fitl1, ] tbink bp tue aU:r 
tbo~itic~ etten tue fatng tanuat ereCt fueb a'ltottrt ottlp to con" 
bemn ®ron~ upon a fuppofen offence aCCO!lIfng to tue ([bar~ 
tel' tnituout a ]urp. f!bCll tbete <[ourt i~ conllituten not to 
p~oceen aCCO!lIfnlJ to tue <[butter, but acco!'Oilti,\' to tbe fn" 
firuffiolt$ rutteb tue <[ompaup fiJoulll ftom time to tfme rent! 
fo! tuat purpofe. a~ to Hughs ann Cornelin's Cafe, Mich. 
34 Car. :... Banco Regis, tbat l11afj 'QrrOber b~ougbt agatnft tue 
dlennee of a ~bip taken bp tue French in time of mar, ann 
conilcmncn a~ a Dutch l\D~t?e, nnll aftertnarnfJ bougbt bp 
tue Defendant. '{[be rcaron .of tbat ]ungtnent ltia~ tue cre~ 
!lenee llle gibe t.o tbofe <[ourtfj ab!oal1; but bere We b~ing not 
OUt aCtion .ott n ncmann attn nenial after tbe ~eJttence a" 
gainff one tuat bottgut it UPOll cretltCt .of tbat ~entence, but 
fo! an aCtual <[ol1berfion bcfo!c ; bert i~ a ~eiiure bp Eog
lifh Men, llnnCr p~ete,tt .of a bolll power, ann a a)anl <Ze.on. 
nemnation aftcrlUarn~ to juffifie it. 

]n tue Qtafe of Beake anll Tirrell taft Eafrer Term in tbi~ 
([curt, 1Uberc in ilc£rpar~ tbc Defendant pleanen a <lCaption 
a~ a W'~i?c, ann a ([onnemnntion bp tbe Eaft India l~etit 
gnmtral, purfuant to it; ] remember .one of tbe rear.on~ 
nHengell bp !'our JL.o~n11Jip fo! ober,ruIilllJ tbat ~lea lUa~, 
tbat tue fubfequcllt gotng to tbe anmtraltp couln not jufttfie 
tbe fir~i illegal Qraption. 

I,Pere t~ no mar to tnarrant a @>eii(ttc, no l~~ocIalUatton 
(!~ otber p~ofetrton of It).ofttlftp, but an gmft!' fmpliel1 b)j 
tbztc QI:bartcr tunt p!obibit~ tt~ a~ to 'Qrrane tbere, lnbicb 
fuppofe~ tbat otbectuife it wouln babe been Inwful fo~ 
u~. 
~~e arlJument from tue ~ltft.of ne exeat Regnurn ntfeff~ 

nnt tbt~ <lCafe, tbOllgb it migbt in tbe quellion of ~tal1e, 
if on affton .o~ ]l1fo~matioll ball been b!ougut fo~ it. 

1tbe QI.:bartcr requite~ tue allmiralt!' <Ze.ourt to be belli 
befo~e two ~ercba1tt~, ann non confiat bp tue ~enten(f; 
founn tbat eitget of tbe Jlu:oge~ lucre 9WercbantJ1. 
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~ue otber fiile tbinftfltIT toe p!etence of jfo~fetture fro grof~ 
to be (nfillen on, ban 110 c[ounfel to attenn to argue it, fa 
tuat we ban ]ungntent nifi, fJefo~e tue eun of tue ~ert11. gnu 

EXCTtliJns tue laff nilp of tve 'Qrrrm ~r. Serjeant Tremayn took <!Et:: 
r~ rbe De- crptiott to our Declaration fo~ it~ uncertaintp. I fr. 3rt bf~ 
~Ha(~~n, 'b' lltlJ provifionibus tubtcb ftg11ifie5 <llfattal~, ann tbat migbt he 
u~~~:r:~~J aiffual~. out of tb.e @)bip a~ 1tlclI n~ in it,. ann no quantit!' 
Ducent' pan- o~ CCr!tlmtp tl~en~lOn~n, b~ ttr~en _ tt wn~ III. 21 y, j,t ~afS 
a'.:rjslibrat' ducent pondens hbrat. hlVICb figll1fie~ pOtllln~ 1uergben, I. e. 
pounds. tue tuei!l'bt~ tbentrelue~, ann tberefo!e ill, O! ntuertutfe 'ti~ 

uncertain tuuicU f£' meant, ann tucrefo!e ill t l)e e,rcepten to 
fome otDer 1tlo~n~, &c. 

'Qtbe anftuer 3l lJaue, tbat tue 1tlo~n figntfte£' onI!, neceifa: 
tie~ fo~ tue ~bip, ann muff fa be intennen uere, fo~ 'tf~ eidem 
Navi [pedant' five pertinent'; fa tUllt )ti£' renuceable to a eers 
taintp, anb tnben fa, 'tt£) \nell enougu; a~ tn caft of a ~tun!, 
of 1L)ook~, pet u ell tDougb incertain tew man!, o~ ::'bat fo~t~; 
bccaufe tbere ill an annition of @>tUtlp l1J:~tcb iimtt~ ann afrere 
tain£) it. 00 war; tue Q!nfe of Mayhu ann Flower in Sid. 9S. 
in ttro1Jer de plancis granariis, Anglice t~l!ll1ltg of tue QPlana# 
tP, otDerwife it ban becn of ll!>lank%' generallp. anti fo ttf 
tDe ([afe of Elphique ann ACton, 1. Roll. 763. f.o~ a lLib~ar!? 
of 'JJ3oolt~+ ~o '([rouet tutu lie of a ~runlt tnftb ntuert; 
®rol:J!> in it. Prior ann Tuft's Cafe, I Kell. 82,.. ~o fo~ it 
piece of lLi11nen, a parcel of ~D~en, a pack of }Linnen, a 
piece of 13laulip, if fa crrtain tyat tye tuing ma!, be knohm, 
aun tue j1Utp map be fuppofen able to balue it, ~ti~ lnen e# 
1l0UgU. 13efin£~, in ~rouer turre neenfj not tbat p~ecffe ann 
craff certailttp a~ tuere notD in a lReple1Jin ; tbete tue tbfng 
it felf ill to be nturnell, lJere Damagc£' onlp, ann tye 13mk£' 

;; dirrerrnce are fun lDitb an abullnance of <C"afe~, 1tlbete itt ~rober 
where the grrater latitu'tle i~ aIfolueb tuan in otber .aCtion£,. 
J~lTy find '<!tbtg f~ nfter <r1ert1iff, . a11t1 not on Demurrer. a~ to tbe 
for the De- otbet <!Etceptiotl~ 31 nrg-ell, tuat being- after a <rIertliff it 
fendant ge- muff fJe lntennen tunt !)amage~ nte giben onlp fo~ lnbat f£' 
:e~:;7;h~;d fentifJle; fa tbat if fenfible, itg enottrrI), fo~ tuen tue JUt!' 
find as to couln know ann baillc it. Jjf not, ltO [)amage~ tuere u-turn 
part for the fO! tt, but fo~ tue otber tbilllJ£' tbat ate fenUbI!' efp~etfen; as 
Defendant, in cafe ofniuer~ 1tlo~n~ fpoke at one time, ann tuat refembleu 
a.nd par.t ~or tbt~. 13ut in 'Qrrol1er 31 etten Diberg ([afe~ tnbere it 1tlal1 
th~ ~lam(dr fa anjungen after (IcrtJHt, efpectnllp tbe dlernilt bring- g-fnc~ 
an t f~~ rallp fo~ tue Plaintiff. ®tUftwife fap fome ')6mk~ if tue lurp 
~:~aond i: finn tbe Defendant .mot ITutItp all to t~al't, anti ®nflt!' a~ to 
infcnfible. tbe rea; fo~ tuen fap tI)ep, >tt~ plain toe JUtp cottftneren 

eberp part, nnn rrfl\lC IDamagc~ fo~ euer!, rucb partfeular 
fo foUtlllt ~~( 
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([be Q!:ourt gclO all pro Quer'. an'll a.a to tue Brrt, Qtbtef 

3lufffte Holt I]eln, tuut proviflOnibus 1na~ 1nell enougb, tbougb 
it tlJouln be meunt (JtftuaI~ UPOtt lLann, fo! Navi pertinene 
matle it certain rnoulJU. ann fo we ban Jungment fo! tbe 
Plantiff: 

Phyler verfus Bo[on. 

ERR 0 R upon lungment in ~rober in tbe ~~Obo(f Reecord 
(l,Court of tbe ~apo! of toe <ltitp of Exeter. Coram MfJ

JrO! toe Defendant itt (!j;ttO~)] urguen, toat toe Writ jor; 6- Bal· 
tna~ abaten, fo! it 1na~ a mtit upon a ]ungment in quadam fj.v~s Ci'Vi
loqucla coram tunc Majori & Ballivis Civitat' Exon' ac Ballivis ta'B~;on.') 
C ' fr" r.J C" '& & ~J, 1n tiC lZul"'ZS . ur Proyo IX eJ~luem, IVltat ~oram, c. ",",ye 0!11 returncl1 curi", Pro-
l£j, PlaClca, &c. In Cur, &c. tent Coram Johanne Gaudy, Jo- 'Vo/li'CJ4 e- ' 
hannc Dandy, Henrico Newcombe & Olivero Mufrian, Ballivis iu(dem cu. ' 
diet' Civitat', &c. .mOID toe lReCO!l1 l~ not rcmoncl1, fo! tbcp rite, and 
are 110t fuin to be ')BaiUtT~ of tbe Provo a Court, but onlp tile Ptaeit" 
'J6uiUtT~ of tye <.!titp. ]t$ true, toe mrlt map be l1treffen cor."! . 
to lltunp, ann returnen bp fome of tbem, a~ bp one @>bertff, ~~;!'~~l . 
')Bailiff, pet tue Placita returncn muff be befo~e tbe fame t;;is ~:; 
19frfoll~ ltlbicb tbf~ mrit ruppofe~ tue ]ungment to be; the fame 
ann in trutb tbere l~ no fucu <Zeourt, a~ befo!e ~a!,o~ ann &:cord. 
~aiIitT~ ann tile 1Bailffffj of tue Provofi Court, fo~ tbe!' are 
Uno nit1inff Cotttt~, viz. one befo~e ~apo~ anl115ailtff~, anti 
tlnotuet befo~e tije "lBatHff of tue Provofi Court; ann tf Guy 
ann Adam's Cafe be La1n, tbat toep ate Ceneral @)ttfe~ tben 
eitf1et map no ~ tbt~ i~ neftuet, fo~ tiS) not Ballivis Cur'" 
Provofi': anll tue mtit 1na~ quafiJt per Cur'. Vid. Je Cafe de 
Spry attn Mill, Stiles :103. Dyer 206.Sid.I 19. 1. Cro.3Ij. Dyer 188. 
of (eeming uncettailltp in 'Qt:robtt to babe warranten tbe 
Declaration, but tuefe lUere not ufen becaufe tl)e Writ a, 
bateD. 



-- P. ~ 5 

Hill. J W. & M. 

Lechmore )JerJttS Toplady & a!'. 

T Rover and Converfion in Communi Banco. .fo~ tbe Defen
fendanr Inc pleanen ]ungmcnt in Banco Regis upon epe= 

tial <11ernHt tn 'Qtrefpa~ fo~ tbe fame ~ml1~, ann tbe @ml1S 
in tbe one attn tbe otber were tbe fame, ann Qtonnerfion, ann 
taking tbe fame, &c. 

1lbe Plaintiff IDemurre'tl, ann upon argument tbe lDbofc 
C!tOUJ;t were cleatlp of IDpinfon tbat ;>ttua~ a gmtt l)5ar, upon 

Judgment tbe ~UtbO!itp of Ferrer's Ca~e; ann tbat not~ttbfianntn!J toe 
in Trefpafs (!Cafe.of Putt ann Royfion m Banco Regis anJungen b!, Pem
on a Special bert9n. Contra. mOicb <ltafe, l~P IL~!n <!tuief ]uffice Pol
Verdict tor le~fen fafll be ina~ neber fatl~fien tnltb, ann a~ be remm" 
the Defen- b!tn 11 mrtt of ~rro~ wa~ b!ougbt, ann tbe ]un.gment qu~ 
dane ill a Dnen; but aftettnatll$j l1gree:o, tbat be fain no l1tfferenre bt~ 
good Plea tlUefn a ~eneral ann a @Jpectal dletl1fil. Il)oweber tben all in Bar to t: 
Trover for tbougfJt a ]ttn~ment in tbe one a 13ar to tbe otber, fo~ tuat 
the fame t~ g(fion~ lUere of tbe fame nature, ann ]ungment fo~ tbt 
Good!. Defendant. 

Abatement 
to Debt on 
Judgmenr, 
.it Writ of 
Error de
rending. 

lIliin not argue tbi~, becaufe in COrTmni Banco, but al1btfen 
ann tJ!ew tbe tllea ; ann fo mp pm~ minow wa~ qutt of tfJem 
at ILatu tn botb f€ourts. 

Rottenhoffer lJerfus Lenthall. 

D EB T on a 3lutJgment in tbe <!rafe agatHa Lentball up 
fuperio! ®fftcet, fo~ an <!ffcape permttten b!, Ellis, itt 

lUbtcb tue ban 500 1. DamageS$ on a mrit of eEnquir!' • 
€:fJe Defendant ~lea'tl5l in 9batement a Writ of €rrn~ 

penning. 31 Demurre'tl, ann upon 9rgument it \Ua~ bctl'J, 
per tout Ie Court to be 110 ll!>lea, ann tbat tbe JLaw was al~ 
1Dap~ taken to be fo till one \!tafe in @)ir Francis Pemberton~s 
tfme, lUbe" a l1itference was mane between in 1L1ar ann in 9: 
batement. 13ut per Cur' 'twa~ an one, attn lunglltcnt fo! 
tbePlaintii[ ann arterinatn~ tucp pleanen it tft 15ar, anti tne 
~a~ 31u'OlJment. Vide 1 K~ble 651, 659.7;3. 
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CAS E fo~ 1UO~lJ!i fpoken tlJC fiftI) of November Iaff. 'ttbe 
Drclaratiolt \1H1$ gcnetuHl', as of Mich. Term, ann 

Oerntff fo~ tfJf Plaintiff ann 30 1. Damage~. 
~t. Northy ann] ll1ou'i) in art£fi (If ]utr.gment, f.o~ tbat 

tbe Declaration 1na~ (If tbe firff tlap (If toe ~erm bef(l~e tbe 
'ltattre of tbe affion nin accruc, acco~ning' to tbe Qtafe of 
Jenkinfon againft Thompfon, in Information' qui tam, &c. 
15ttt mt' JLo~i) Q!btcf ]tttltce Holt ileclarei) fJimfelf nttfatffi: 
tiel! tuttb tbe 3lungment in Jeffrys time, 11lbtcb 11la~ to tbe 
contrat!', ann 31ungment 1Ua~ attetleil+ 

U 2. 
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~ Will. & Mar. 

Lacker ve,fus Harcourt. 

An Attorney CAS E againll tbe Defendant lain in Somerfetfhire. 
Defendan~ 31 moben to ebange tbe [lenue upon tue account of 
~;s no Prt- tbe Defendants l\3~tllifenge, af;i an Qtto!nep ann C[letk 
v ~ ege r~h in QtOUtt, ann to babe it laill tn Middlefex, anll fiJe1lleD rel.tet~ 
~ :~: b~t al 1Rule~ 1llberdn it ban been none, a~ fo~ ~t+ Bathudl, 
where ~he anl) Uraeil tbe p~a(ftte fa! it, anll tbe rear on of tbat p~ .. 
Plaintiff did ftiee, viz.' tbeir ruppOreb conllant attenllance on tbe C[outt 
1a f his. A. bere; but nenfell bp C[bief 31ullice Holt, & ceteros tacentes ; 
thondl'~ fo~ tbat tbep babe ttO Cueb ~~ibilege. JrO! tbe Plaintiff tn a 
::;d D:t:~~ flCranato~p affton m~p lap it tnbere be p!eaCetb. 'l5ut if an 
d lOt did gtto~llep be Plaintiff In a ~ranftto~p affIOn, attll be laps It 
change Ve- in Middlefex, tbe Defendant {ball not cbange tbe Qtenu£ upon 
nue. tbe <!Common Affidavir. 

Defendant Mer~dith 17eJj US Allen. 
c..n Bonom- E t HOl1 VI 

B d 
n. 1. t. 20. 

ree on 
plead s the 
Ship was DEB T on a ')SonD. 
!oil:, the ~be Defendant crabeS Oyer of tbe €onnitiolt, anu 
Plaintiff re- (it being a ')Bott omree 13onn) tbe Defendant pleab~ tf)at UJf 
pl~:?s not loft ~btp 1na~ Igll. 
'hlth?ut ilrbe Plaintiff repItt~ 'ttua~ not lall, Et hoc petit quod in-t eWI~g f quiratur per patriam. 
r~:a~o:di_ ~b£ Defendant IDemurr~, anb fiJeto~ fOl <!raufe, tbat nu 
,ion, and b~tacb l11a~ atTigneb in tbe )RepHcation. gnn] argueD tbtlt 
~2pld good. 'twnn tn; fo: tbat tbe Qtonbttton tt)n~ to PO!! ~one}J, ann 

tJOfp 
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notu upon Oyer tbe qrnnnftion lna~ become part of tbe De= 
thltation; ann tben upon tbe P!:lintiff's Declaratton, tbete I£' 
no caure of affton witbout b~eacb of tbe czeonnitton tn tbe 
]Replication. ~ttn jj agreen tUllt after <I1etntIt it migbt be 
belpt, fo~ tuen it flJouill be intennen tbe ~one1' tuau not 
pain! 15ut bere 'ttna~ upon IDenulrter. 11 etten tbe czeafe 
of Hayman ann Gerrald, Mkh. 19 Car. 2.. in tbi~ Qtourt, in 
Saunders ann Sid. 13ut Dolbin fain, tbat J!ungment tna~ lItf" 
ilpp~ollen at tbnt time, ann 't1na~ not l.atn, ann Saunders an:: 
rtner~ it in Uitl rcpo~ting of ft. gnn czebief J!ufficc Holt fain 
tbe true niffercncc i!S, \tJurre tbe matter pleallelJ anmit!S ann 
fuppofen a non.perfo~mance, tbere i!S no neen t41 allellgc it 
b~eacb; ann fa J!ungment tna~ giben fo! tbe Plaintiff 

Stone 1Jerjus Gilliam. 

COvenant in a czebattet ~att1'. €:be 3itrue Joinen lua~, Evicienc':., 
([bat tbe Plaintiff's .faffo~a at Bourdeaux parati fuerunt 

& ohmici unt prxdiCto defendenti to IQtlll 011 130atn bt)1 dletrel 
tbere fell en ~un~ (If Brandies. 
~be ~llinence 111a~, tbat tbe .faffo~~ balling put on boatn What good 

fome mine~ b!, tbe Defendants conrent; ann ballfng bongbt Evidence 
mo~e fO~ tbe Plaintiff, ann b~ougbt tbem to a mare.boufe up~ of ~ tedder 
on tue me!, in o!l1er to, loan on boa~n, tbat tbe!, 111ent to tbe Goo~~ on 
Defendant, ann toln tim tbere 1na~ mo!e to put on boarn, board a 
ann oiferen tbem to bim fo~ to fenn tbem on boarn. ~bat Veffel. 
be teplien be wouin take in no mo~e, fO! tbat bf~ ~btp 1na~ 
full, 111bereag ill trutb be ban rrom. 13ut tbe mar comtng 
.on, attn §reigbt anuancing, ann but t1110 [1etrel~ tbete, b~ 
took ill otber ~e1t~ ®ml1Sj. 
~be )t!)Ohlt intUIen on b1' 9Wr. Northey tna~, tbat tbi)1111a£S 

no gmb tennet wttbtn tbe ]tTue, not being b!ougbt to tbe 
~bip fine attn tbere tefufen: Qinn upon tbat tne ban a <Iler~ 
l1tff fa! 49ccutit!', ann tbe }E)oint referllen to mp 1.0~11; 
tnbereon tne attennen bim at bi£' ([bamber. gnn31 arguen, 
tbat tbe ~binence maintatnen tue ]1fue, tbat tne lIin offer 
to tbe ~affet to loan tbem on boarn, ann 111e are bounn to 
lIo no mo~e bp tbt~ l1ffue. 13efil1e~, tbe nature of tbe tbing 
requite£, no otber tenner, tbe ®ml1)1 not being po~tabIe, but 
cumberfomc. 'Qrbat tbe ufage ann tua!' of neaTing t~ no otber 
tbau to b~ing tbem to a aIare·boufe Ott tbe )1\e1', ann toeu 
aak tlJe ~a{fer tuben tne {baH fenn tbem on boarn. ~bat 
bt{; refufal ann fitUn~ tbe ~btp mane an!, utber tenner (nIc, 
ann lex non coglt ad inutilia. me ate not vere on a tcnnet 

tnttbin 



Pafch. 1- IN. & M. 

iDitbin a C!l:onnitiOlt mbteD I£) to l1cfeat an <!Effute, ann tbere, 
fo~e fftHti!? to be conneuen; but OU1:5 i~ on a QI:barter J1!)ar~ 
t!? robere tue agreement ann intent of tue )FlRrtte~ are moff 
conftl1erabI£. '([be Q.yxr. bere t~, if tbi~ be <tJ;1ttnence of 
an obrulerullt, acco~nin!J to tbe agreement. 

A difference ~ue JLo~t1 Q1:bief ]uftice Holt truk a nitfercnce between tbe 
tttwc-c-n a C!tufe of cumflerfome ®ron~, ann tbofe mbfeb are po~table+ 
~en:l~r of ~bat if a tenner be to be mane of cumllecfome QDruns to a 
toad'2g on ~bfp, 1nUicU t~ mobeuble from one part of a mep to ano~ 
,1:ai; ::m tber,31 am not bounn to cart!, tbem to tue ~bip fine: 16ut 
~~o~s and if ] b~ill!J tbem to n conbentel1t place from mbenee 3i rna!, 
fuch a~ are loan tu£m Ott boarn, ann offer tue ®aller to feltn tbem 011 
I1ur. boart!, tuat tbt~ in a grun tenner, &c. ann n~ tbe atto~" 

Scire ftU'. 

Re1cafe 
pleaded. 

nep info~men me, mp <!tftfl1t ntn acco~ntngl!, receibe bit' 
Wolte!? 

SCire facias Ott a liUt'l!Jllrent tn Banco Regis bp ~it John 
Knight,· William Eyres ann Jobn Knight, ngainff John 

Lawford fo~ 6000 1. ~~at ~ir John Knight ann William Eyres 
bicn, &c. ~bat John Knight futuiben! ~bat be mane fJi~ 
MliU, ann matle John Kent, Thomas Kent, ann ~t. Down
ing <!E.rectlto~~ ann nten: ~bat tbcp took on tbem tbe e.rccuc 
tron of tue Wtll attn p~oben it; '(tbat Kent nien, anti 
\Villiam Downing furbtbell bim; ~bat Lawford mane biS 
min, ilull malle Mary bi~ IDaugbter, tben ann pet 
mife of Thomas Cole C!,1;.recutri.r, ann nten! '<tunt Mary 
p~Obe~ tue [[{til! Thomas Knight ann William Down .. 
ing b~ilt!J5 tbe Scire facias aguinft Cole ann Ux', ann upon it 
Scire feci returntn tlJCp come ann plean, ftbat Thomas 
Knight ann William Downing oug-bt not to babe ~.tecntton., 
fo~ tuat William Downing bp iReleafe unner @)eaI ntn aclttto1n::: 
ICl1gc to babe reccluetJ on tue nate tbeteof, of, ann ft·om 
tye fain Thomas Cole ilun Mary bf~ mife tbe (!E.tetntrtr of 
Lawford, toe @)um of fitle poultn~, being a Legacp gillen U~1 
tbe fain Lawford's [?H ill to tbe fain William Downing, ann nt'll 
inde Exoncravit tbe fain Cole ann bf~ mife, of, ann from tue 
faii) lLcgac!" ani) from ull affton~, ~uit~ ann IDemallnG 
tnbatfoe1.1tr, mUlcb tbe fain William Downing ban ban, o~ tbett 
ban, agatna tbc fail:! Cole anti bt~ mife, fo~ nnp matter ol 
(nufe tubatfoC1.1er, from tbe begfnntnrr of toe mO~ln, &c. 
Plaintiff Dem"tr~. Defendant JOtll~ in iDrnmttcr. 
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fll:be laff 'tterm 't1na~ arguen ill' @)erJeant Trinder, anb 

$rrjeant Powell. 9un tbi!) ~erm up @>erJeant Levins anb 
mp felf. 

3i arguen fO? tfle Plaintiff, ~bilt fitff, tbi~ )Releafe tuas no 
13ar, if it ban u£tn malle bp tbe ~effatoh ann tbe Scire fa
cias bp bim, tlottuitbffanning tbe aeueraI [[{O~nfS: ~tCOnnl!" 
@)uppofing it otbertnife, pet no 1.5ar to it 0Ult a9 ~.recuto~; 
ann ~btt'tlIp, ~uppofing tbat otbermife, pet no f)6ar to a 
@)uit illS jnint ~.recuto~ lnitb anotber • 

I ) I 

.31f it ball been in tbe cafe of a perfottal Rigbt ~t1nouln be General 
no ')Bar; fo~ tbougb tbere be general mo~n~, ann tbe larg: words in a 
eft tbat can be ufen, pet tt~ apparent upon tbe tubole con. Releafe of 
tettttte.of it, tbat tbe confineration ann occallon of gibtng all.A8:io~s, 
It mas onI!' it particular nemann; ann tbe )Law muff make bUlts and 
tbat renfonable intennment upon tbe tubole, as tutll reffratn w~~{o~:er 
tfJe gentral mo~ns from effeffing it ntrcbatgG of tllat parti ... reflraieed 
tular, tnbfcb tuafJ neber inrennen o~ tbougbt on bp tbe ~at= by (he in
tfes. ~bc intent muff ann fiJall gob ern it; anll tbts is R= tent of [he 
greeable to tbe lRule~ of Law in otber <[afes, of <[obenant~ Parry. 
ann tbe like, llllltcb are but agreements of tbe ~artie~+ .31t~ 
agreen in aU tbe 13ookS, tbat general [[{o~n~ rna!, be re., 
ffrainen il!' particular mo~ns, I Infiit. I 46. Deen~ ate not 
taken tn a grammatical QI:ontlrufffon, but acco~ntng to tbe fnl' 
tent of tue JWartie~. ~ete 'ti~ platn tbe lIntent ann ~on= 
traff tuent no furtber tban tbe )Legacp; ann tbiS lRule ttt 
tbe rearon of tbe 3ltfO!JtUent in Noke's Cafe, 4 Rep. gnll 'tifS 
a certatn Rule, tbat general [[lo~n~ fiJan be rtfftainen b!, 
particular, accO~l1ing to tbe. intent if tbep are all in one 
seentente; as ifJ Jervis againft Plead, Cro. Eliz.615. Dyer 
2.40. 255. Moore 58. )Lattee [[lo~ng reflratnen bp tlJe fo~mer~ 
as wen a~ e contra; gun fo is tbat <[afe of Br--Oughton anll 
Cornway in Moore 58. ann in tbe ~arl of Clinrickard's 
Cafe, Hob. 275. ann tltber~ material ([afcs put: atf}en in 
tbe ftttl part of a IDeen tbe agreeme1tt is about a particu~ 
lar tbtng t.rP!etrell in tbe latter, general mO~l1~ «Jail be 
rcftrainen bp tbe fo~mer; anl1 fo i~ Garnsford ann Griffith's 
Cafe, I Saund. 60. anti ~ir George Trenchard's Cafe, Latch 9c. 
ann Napper's Caie, Winch.74. lin Roll. 2 Abr4b9. is tbe ~afe 
ttp~ellp tf}e fame tnitb tbifj; ~be mo~ng are, lIf a ~an ree 

ceibe 101. of anotber, ann b!, fiiS Deen acknotulellgc t~e 
]Receipt of tt, anll tuereof lReleafe, acquit anti IDffcbatgt 
lJim, ann of all gffiolt~, 0uft~ ann Verttann~ ; bp tbi~ no" 
tbing i~ releafetJ but tbe 10 1. anti tbe affton ann IDemanli 
fa~ it, fo~ tue latter babe 11 reference to tue firff, ann are 
fa limitrll bp tbcm, Trin. 5. Jac. Banco RegiS, citen b!, Tan" 

feild 
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feild d) cfire iilint adjudge. ann tbi~ t~ tbe fame witl) our5j 
tn (betp rcfpea, Ii)cre tue intent hl muclJ mo~e mantfea b!, 
tut fpecificatfoll of tnbat tue 5 1. lUa~ fo~, viz. tue JLegacp, 
anti tunt 1Ua~ all tuat toa~ intentletl tll tbe otber Qtafe; wbert 
tue !iSlum onlp i~ mentionetl, it mtgbt be inten'OelJ bp agree: 
ment to be in ratf~faffion of eberp tbing: IlJere it cannot be 
fo~ ]n Abree ann Page's Cafe, in Hetley 15· in IDebt a ll\e", 
fenfe pleanetl of all ~rro~~, affton~, ~uit~ anti mtitfJ of 
(!frro~ lUbntfoeber, ontl a cognovit fee fo~ conclufu of, anll 
from all mrit~ OJ ~)Uitr;, aaton!$ of (!frro~ o~ ~utt!$ lDoat" 
foeber agafnff bim tbe faitl, &c. anti becaufe of tbe apparent 
intention onlp to lReIenfe QftrO~~, bell) tbat notbtng elfe 
lllatJ releafetl. ann 'ti!$ fain bp Hurton at toe enn of tbe Qtafe, 
tbat 'ttoa~ an}utlgetJ in tbi» QtOlltt, . tn a mrit of gnnuit!', 
a iReleafe pleanetl tbnt tbe Plaintiff acqufttel1 bim of nne balf 
peat~ papment, anti r£leafcn to btm all .affton£i, ~uit£i ann 
IDemann£i, anti tcfoillen it nin on!!, bar bhn but of tue arre" 
raJJe~ of Bent, lDbtco i~ mucb tbe fame witu tbat in Rolls 
Abrid.40 9. Morris ann Wife, Mich. 29 Car. 2. Ballco Regis, 
3 Keble 81 4. 3i babe a .IDotc of it tro. ([ol1enant to fabe bnrm .. 
lef£i fconl a b!eacb in tbe ([:e{fatot~ time. 'Qtbe Def~ndant 
pIeatl£) a iReleafe to bim atJ Qf.cecuto~ mane bp toe .lo~n 
Grandifon, tuba mattietl tbe VLlfiloto, &c. of all IDtwflnil~, 
anb nU Rtgbt~ in tbe b~e1Uin!J <:~e(fcI~, ann in tbe perfottal 
~ffate of Sterling, vel aliter, ann bcliJ no bar. 'Qrbougb lta~ 
tbing be liable but toe perfonal Qitlate of tbe ~etlato~, pet 
toe intent beiug particular, It fi]an not be (onnruen genet'" 
aI, tbougb tue lDOl'O~ ate fo. .ancientIp a ]ReIeafe of all IDes 
manns releafetl a growing lRent, but tue latter ®pininn!{ 
ate nifferent. Hen ann Hanfon, Hill. 14 & 15 Car. 2. Rot. 182.2. 
'}11 Sid.! 41. IDtbt on a 15onl1 fo~ perfo~tnance of <!Couenant£) :: 
w£rfo~mante generullp plennetJ. JRepHen, b:eacb in Jaon.pap .. 
ment of lRent rcferuetl. ~te Defendant pIea'O~ a iRcletlfe of 
al! IDemanll£i. IPeln ill, anti tbe reafon atftlJtlcn in Siderfin 
is' tbe tntent of tbe );)articg. §o~ tte BelraCe bring upon 
an 9tuarn intentJen onlp to releafe tbing~ ill (onttoberfic 
fubmittetl. gnn toat a lReleafe anti toe general m.o~nn ill it 
aJan be tefirainen anO bounn up a,co~ntnlJ to tOt intent of 
tue ~artte~. ~bcre are tIJt tl1o~n£i of tuat E\epo~t. ann n~ 
'ttfj tn tue I Keeble 511. be fain, tbat tbe 1no~tI IDenuu:t;J 
being put tn companp tottb otber lUo~n~, ll)ail be tcffratltel1 
bp tbem; a~ power to (f.reCtlto1~ to tJifpofe, Irt ann f£t~ 
gibeS no potoer to Qi5~ant. gnn tbat tbougb tue worn nifpoft 
wouln carrp it, pet tbcfc general tno~n~ I)abe been reUratn~ 
tn euet finer Lirtkton's ttme+ '\[',bi~ 11ln~ t~lr fiDptnton (If 

~Vind~ 
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\Vir\dham, ann bi~ tno!n~, n~ toat 1000k uatu tbem ! :In aU 
tge cafe~ about B.clafe~ fmee Car. l. time, 31 finn tbat CZCafe 
in Rolls to be eiten, ann nel.ler nenicn to be JLatn a~ 3l can 
finn, in an~ of tbem. 

2.. 13ut tUilt tubicb 31 moR fltuft 011 i~, toat tbts lReleafe An Execu
e.ttenn~ onlp to Demalln~ in bin own Bfgbt, ann not as tor re1eaks 
~te(utO'~, i Leon. 163. €be lLo~n Grandifon ann tbe <!Coun- all.Actions, 
tef$$ of Kent's Cafe. 131' Dyer ann Manwood upon ~binence ~UI[S ~nd 
ttt Debt, jjf (!f.tecuto!!S grant omnia bona fua, tue ~mn£t lem~n s 

h' ~ h h ~ LI1: ,.. ~ n fj' E W latlocver, 1ll!J1CO t!Jcp !Ja\le n~ ~,tecuto~~ \10 not Piht;. ~nn 0 l~ IO d. extends on-
4- 1. 6. per Danby. Cont', 31f an cetecuto! uaty no \f1mn!S tn I, to De
flts otnn ll\igut; fo~ if tbe~ grant fucb ann fucb a tutng tn Olands in his 
particular, toere it tutu, ur res magis vale at quam percat. Ji own Righ~. 
agree, tbete ate fame oln 16001\£1 to tbe contrat!, t 1J3ut tbe 
~OlJetn !Dptnton t~ ~~ 31 fa!'; ann fo i~ Dorrel anll Colling's 
Cafe, 3 Cro. 6. gnmllt1ftrato~ grant~ omnia bona & catalla 
fua, it ~erm 1tlbicb be batb ar& anmtntftrato! fiJall not paf~, 
fo! 'ti~ not fuum, be batb ttnot in bt~ own rhJbt. 1l3ut if 
be batb it JLeare in a particular ~ano~ o! .farm a~ fucb, 
anti gtant~ aU bt~ lRigbt fn tbat ~ano! o! Jrarm, tye ~ern1 
lUtU pars, becaufe be ban n.o otber rfgbt in it, ann bf~ intent 
llla~ to par~ it: 13ut b1' generalworo~ it will not paf~. ~be 
fame rearon bett, ann mo!e fo, becaufe tbt~ IDemann be 
batb not upon bt~ otun Qccount, fo~ be t~ a joint ~.tecuto~~ 
'(tbe 1tlo?n~ are ille habuit in tbe fingular number, ann can 
tbetero~e be onl!, taken fo! tbat wbicb i~ fingle, not tllitb 
tbe otber Qf.tecuto~~, ann tbi£1 in common ll!)arlance ann lDitf) 
tf)e Lay gents i~ alll1a!,~ fa unllerftm'O. 31n pfenning it 'Qre" 
nure O! ~ei;iu of' Lan1J, it mull ann will be lntennen it folt 
@>ef;in, mucb mOle (0 in ~lant~ o~ lRcltafe!S, wbere tye 
intent ann ~tJreement i~ to gtll.1erlt tbe CZConftrufffolt t 3!n tbe 
¢afe of Stoakcs anll Stoakes, muttfJ ~r+ 3lutltte Dolbin dUb 
in 1669. tbere i~ a IDocquet of it, 2. Kcble 5'1 0 . iDebt on a 
")Bonn, Qtonllftion to pap pounger QtbtIn!ena ~o~tton~+ '€be 
Defendant pleaa it ll\eleafe of all affion~, ~utt~ ann IDebt~ 
Ott bt~ 11\1)n account. gnn on ]tfue upon bf~ own account 
o~ not, it metnHt fo! tbe Plaintiff. ann ntollcn up Simr!on itt 
9treft of ]ul1gment, tbat 't\Da~ a Jcofail; fo! none (an fap 
'tlUa~ not on bt~ own account being tn bt£1 n~lUe, ~,tcept 
in ~quttp. ')But per Cur. tbe )Releafe of tbat ccleafcll onl!, 
lttJ)at be ban tfJe role l1tfpolltion of; mucb mo~e fo oere lDben 
'tif plain, tbf~ t!S no ~uft lnbicb be bhnfelf ban. ~nn a~ 
to tbe 1l10!11~ any matter or thing whatfoever : 31 anflner, it 
is not fot an!, otber matter:; il~ it ntlgbt baue been, ann 
tbat llJetnfj tbe intent to mean no otuet tban t~i~, (viz.) anp 
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ulatter o~ QL:auCe concerning tbe lLegac!" a~ itt tge care of 
Rolls, aU IDemann~, connruen to be a~ concerning tije 101. 

gun tbere t~ no nitference betlDecn QL:otumant~ ann ®~t1nt£' 
a)1 to tbifj p'artfcuIar, of conffruing b!, intent. 

Serjeant Levins e contra, a lReIeafe b!, one tCrtCuto~ i~ eer" 
tatnI!, a 13ar to botb; ann IDemalln~ t~ tue largeft 1Uo~n 
tbat can be ufen. a~ if an ~.tecuto~ releaCe all affion~, It 
tntn nifcbarge 9(fion)j be batb in bi~ own tigbt, B)j well B~ 
tbofe be batb a~ ~.tecuto~) 3 Cro. I64· Gillam's Cafe, 1,9'75'9-
Cont. Arnold ann Bridgod, 2. Cro. 5' I 8 ·ll 8. ~~en mp JLo~n ([bier 
J[ufftce Holt neeIaten, if it ban not been in tbe cafe of an ~.t" 
tCutoh 'ttnouln be a 13or, becaufe perbapa tbe ([onfinera" 
tion of paping tbe lLegacp ltlitbout @)uit tuaa tbe babtng it 
general lReleafe ; ann tne ate to fabour lReleafea aa tenbing 
to repoCe ann quiet. 15ut tbhl ia not bta olDn ~uit z 9: ~er" 
bant rna!, babe an action, ann tbat a~ fo~ bona fua taken from 
biS W>offeffton ; but it)j 'not in bta ~tnn lRtgbt. Jin Fitzh. N. 
B. 79· Qf.tecuto~ b!tng~ not an 9:ftlon aa fo~ bona fila, if ta= 
hen in tbe (!:£ffato~)1 time, but qua: fuerunr T efiaroris Dorrel 
ann Collins's Cafe t~ 24 Eliz. ann tuat of Leonard lnben tt toa~ 
noubten, 19 Eliz. lDbicb b:la~ befo~e tuat in Cro. ann tben all 
tbe lunge£' gabe tbeit SlDpinton tbat tt toa£' not bta. Qyas 
habuit, t~ tnbat be ban in tt~ olDn nUgbt, be bimfelf, it muff 
be in bi~ olnn lRigbt, ann not a~ ~tecuto!, ruueb l€f~ a~ a 
joint (!E.tecutO!. Sed adjornar. pro refolutione Cur. 
~ben tue laft ~apcr na!, tbe!, all feriatim neIiberen tbete 

!lDptnton~. 
Eyres. €be lReleafe i)1 no 13ar, becaufe 'ti~ plain bp tbc 

penning of it, tbat tbefr intent toa~ to releafe ltO mo!c tbatt 
tnbat be ban in bi)1 o1tln lRigut; fo~ tboCe tno~n~ which he had, 
following tbe general wO!Dn, nolreffratn tbem to tbat 1nbttb be 
ban in bis; own lRtgbt; William Downing couln babe no Scire 
facias in bi~ olDn .Jaame, fOl aU muff jotn~ 31n 29 Edw. 1. '2-6. 
in a lReleafe, beltl tbete toat tbe affion betng in attotbcr'~ 
lRtgbt, tbere muff be fpectal mo~n~ to releafe wbat be-batb 
a~ <If.recutol. 

Gregory. ill:be lRefeaCe i~ 110 13ar, it appearing upon tuc 
wbole bon!, of tue IDeftl tuat tue o!iginal intent 1tJa~ but to 
releafe tue 5' 1. lLegacp, attn tOt acknotolet'lglllent of fatif, 
faffton i~ proinde : gnn acco~ning to Dyer 255. tbe general 
mOZt'I)l llJaU be reffrainen bp tue particular 1l3efine~, afW 
ot(}cr C2l:onffruffton tuoull1 too~k a pzcjuntcc to a tbfrn l~et"t 
fon, a~ tbe otbet '!f.tecuto~~ attl' tbe arffato?\ 

Dolbin. 
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Dolbin. ~be luo~tJ~ are fufficfent to releafe it, but tbe tn" 
tent muff guttle U~. Jf Oe ban been fole 4!ftecuto~, tbe 1L\e:: 
leafe onlp releilrC~ tue 5 1. becnufe tbifj Ifj not tbat tubicb be 
ban; aCCO~!Itng to Dorc1's Cafe, ~ Cro. 
Lo~n <[bief luff ice Holt. 31 tbink tbe <!tafe itt Rolls no An Execu~ 

)Law ; 'tf~ nnlp ettei) bp Tanfeild; but pet bere tn tbts cafe cor releafes 
tbe general [[io~n~ ate not fufftctent, fo~ if tbe particular all. Attions 
roo~nfj ba'Obeen out, it ltlOUro not lJauebten a JReleafe, fo~ it SUits aod 
can releafe onlpwIJut be bat~ in bifj own JRtgbt, fo~ he hath it ~~m~nd: . 
ilnn his own nre ait one, ann tbifj itt not bis own. gn <!Ctecuto~ wh~choeh:r, 
ma!, babe 'Qrrefpaffj f01 taking Ili5mnfj in bitt time, quare Bona had for any 
& Catalla fua, becaure of tbe );).olfetfton. gnn fa ma!, a §Scrl.lanc, Caufewhat. 
BrownL 155. '!Sut if fo! 'ftrefpaffj in tbe 'fiLetlatois tIme, tbe roever, Ex
Ulo!nfj are qux fuerunt Tefiatoris, tbe ®Ol'Ofj are not bt~. 3lf tends ?nl;Y.to 
t{}ere be an!, tUlng to paffj \Ditbout it, tben tbefe mO~lJ~ them~. h~ . 
i1Jall not pafS it, ann fo per toe Cur' Judie' pro Qp.er'. ~~n no:~s t 

Executor. 

BifTe l1erfits Harc(!)urr. 
Ent. Hill. Ult. 1. t 7. 

I Ndebitatus AtTumpfi~ fOJ 400 1. ball ann receil.1tll to tbe Plain- Attainder of 
tiff'fj ufe agalnflSlmonHarcourt.m!e plean tbat be tDafj at- Treafon. 

taintell of 1!Creafon, anll fo conclUlle in abatement, if 1»e ~~adcd 10 , 

tlJouln be compellen to annuer bim. «-be Plaintiff replies.a atement. 
~tlt8011 bcfo~c tbc rution O! eaufe of affton accrewell (viz.) Pardon. 
ante tempus confeCtionis atTumptionis. ~e Demur ann p~a!, Abatement. 
3ln'Ogment, it we tl)all be eompellel1 to anfwer. 'C!:bep jOin fn Th~Plainidr 
Demurrer, as) if'ttuere a'l5ar p!ftping3\ubgment & dampna. rephid~nd 
JtJefO per Cur' to be a Difeonttnuattte. peotn,c

t 
~ J~ , 

C • e I 1uIHe 

Darrach '}lerfus Sa vage. 

I Ndebitatus AiTumpfit fO! 40 I. reeefben to tbt Piaintiff'fS ufe. 
Non A1Tumpfit pleanel1; ann upon tbe 'QI:rial tbe C!E\Jf· 

'oence, llla~ a ~'Il of (lftcbange O! ,flote untler tbe Defen-
dant's l!>anll naten tbe 1.1. of Febr. 1687' nireffel1 to a ~er~ 
cbant in London, Pray pay to Mr ..... Darrach or his Or
der the Sum of 40 I. and place it to my Account, value recei
vea, witnefs my Hand, C::be ~one!, lDafj neber llemannen 
jJf tbe ~ttebant till tbe affton b~ougbt; ([{pon tbe Qfuitlencc 
mp Jl..o~ll refetbtta tbe t90lnt to bi~·(J1tJ" QIontintration ftt bi~ 
Cltbamber. 

6- Jampn. 
[ua,a difcOfle 

[inualu:c:. 
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at: utte tbcP fnfifieo, tunt mp ellient llHlfJ ffiH cbargable, 
mHJ tunt li3aper \t1a~ no papment, ann tuat tue Defendant 
fiiIl continuen cbargable till tbe Jaote \tl"~ tJifcbarrrCl1. 

31 ut((cn fo? tbe Defendant, tuat lJubing no otver ~1.1inencc 
11Ut ttc tnoro~ value received in tue Jflote, toe fame fiJeWeil 
tbe J?uttfe~ O\11lt agreement to take tue gperrballt fo! bt~ 
£Dap-nmfter ! '\il:bat otberwtfe bere wouln be an apparent in~ 
JUC}! to US, if be wouln not nemanll it tn a conbenicnt time .. 

A N;)re 1tbat tbcre wag aboue two ~car53 nnll110 nemann from UfJ, 
drawn on (l~ {Jim of tue ~onep. 
one to P;lY lLo~n '2I:btef ]ullice Holt beln tunt fucb a mote fiJouIil b& 
Money for neemell papment, ml'O tbat tue Plaintiff wn.u fattgfiell 1l1itl) 
value recei· tue ~ercbaltt a~ bt.{; IDebto~, if be llin not lnftbin COllbelli~ 
ved is a cnt time rcfo?t back tet tue [)~atner fo~ bf.u ~one!,. §O! bi~ 
good di(~ kreptnJJ bf~ 13tll fo lonJJ in bi~ teochet wag an <!Ebinence, 
~ea~~e ~~(; tbnt be tbougbt tbe ~ercbant goon at tbat time, ann tbat bt 
the ~ote be fl!JrCCn to take bim a~ bf~ IDebto~! gnn fo tne ban mp lLo~n'1l 
nor paid IDpinion fo~ tbe Defendant upon llclilJecatiotl: ann bp tbe 
un ltls [he lRule of Reference mp (ltlicnt ban btg Qtoff~+ Stacey atto~Jf 
Credicor re- nc1' fo~ tbe Defendant. 
turned the 
Bill in can· 
venienttime. ~1artin vel/US Sitwell. 

I Ndebitatus AiTumpfit fo~ , 1. rectibcl1 b~ tbe Defendant to 
tDe Plaintiff'!> ufe, Non Aifumpfit pIeaneti. 

dlpon ~binence it nppcarel1 tbat one Barkfdale ban mane 
a leoUcp nf atruranc£ upon account fo~ , 1. Premium tn tbe 
Plaintiff ~g name, ann tbnt be bun pain tbe faill Premium to tbc 
Defendant, nn'O tbnt Barkfdale ban no \1Doons tben on 15oartJ, 
anll fo tbe WoHep tna~ bofn, ann tve 9!!)onc1' to be reto~n£n 
b1' tbe cu{fom of ~crcbant~. 

at tbe (trial Jl urgen tbefe tlno. £!)otllt£{. I fl. ~uat tbe 
~Ufton ougbt to bnbe bern b~ougbt in Barkfdale's ~atnc, fD~ 
tbe ~Ott.ep lUng bi~, tne receibcn it from vim, ann if tlJC l!>a., 
Ifcp ban been gmn 'ttnolll11 babe bcen to bifJ anuantage; aun 
upon no accouut couIn it be faill to be rcceibcn to }'lartin's 
ufe, it neber bdnJJ big Wonep. ~efille~, bere tuap be a great 
fraun upon aU <!fnfurer!J In tIJt~, tbat an <!fnfucance mnp be 
in anotber ~an'~ Jaanlc, anll if a lor~ bappen tbcll tue ~lt= 
Curer llJall pap, fo~ tbat fome Ccfiuy que truil: ban voon~ Ott 
bonrn : Jif tbe 0bip atri\1e~, t~en tbe nominal ~ruffre fiJau 
b~intl a general Indebitatus fo~ tbc Premium, a~ babfng nQ 
~0l1)~ on 13011t'(1. 
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~o aU rub:::!) tiJC Lo2'O ([Ijief 31ufficc Holt anf1l1eretJ, tbat 
tbe r~olicp U£ltllJ in Martin's lflnme, tDe Premium tua~ paitl 
in bis; J2ame lltHI il~ bis:; ~3Jnc!" ann be muff b~in!J tbe g .. 
fholt upon a lor~, attn fa upon uuotnnnce of-toe ~o!i(!, fo~ to 
rccouer bach toe Premium. ~nn a~ to tue friconbenienCfg it 
l.l1outo be tue fame tubofoebrr WiH'j to b~tn!J tfje affton, ann 
tbetefo~e tb~ Jttfurft~ ourrut luitg caution to ImIt to tuat 
befo~e:bann. . 

~IJelt 21y, 3i urrrcn tlJat it ourrbt to baue been a @lpectal J; cl b'tat 
~nuon of tbe \cufe upon tbe cuftom of ~ercbantg, fo~ tbig ;ju;P[i:' 
~onep flla!J once mell paii), nnil tben bp tbe Q1:uftom it t~ to for Muney 
be retutllen upon matter unppcnntllg' ex poil: fado. ] arguetl received 
if tye fitft papmfnt were mnpe 1101i,), tben tue JLaw wiU (on~ to. t~e ufe 
ftrue it to be to tue PlaintiR's ufe, nnn fo an Indebitatus Af- of h~m na
fumpfit tuiU Ite. 15ut tnbcn u ~pe(tal Q1:uffom appotnt~ a ~ef 10 rcthe 

retu~n of toe Prcmiu.m, fi,n Indebiratus liCfl not, a~ ~o~ ~one!, M~~y ~~d 
recetllen to toe Plal~tiff sure, hut a ~pectal affton of tue bya:orher 
C2tafc upon toot particular Q1:uffOUl. asPremil#n 

flt:o tnuicb <[bief ]ufttcc Holt anf11leren me tuitb toe <!tafe on a void 
atJJungcn bp \Vadham Wyndham, of ~oncp nepofttcn upon a Policy. 
~alJ£r C~nterlltltlJ a )Race, tbtlt toe 113art!' lllt~ntnt!J tb~ Race ~~btta:us 
rmgl)t b~tn!J an Indebitatus fo~ 9)3oncp rcCelUen to bt~ ufe, £,)JtunPJlt 

fo! now bp tbig fubfequcnt mutter it t~ become a~ fucb. ann r~~e~~dero 
a~ to our cafc tbe ~onep ifj not onI!, to be returnen bp toe his ufe for 
([unom, but tlJe l?>0licp i£' mane £DJlJJinaUv botn, tbe w>ar~ the M~ney 
t!' rO~ lllbofe ufe It UHl~ mane IJaUillg no \1l5mn~ on boarn ; depoliced 
fa tbat bp tbi~ ntfcoUetp tue ~one!, tua~ receibetl tnttbout tn a Wager, 
anp reafon, occafiotl O! confii)cratiolt, ann ronfequentlp it I~S. 
lUaa ~fgtnanp trcduen to tbe Plaintiff's ufe t gun fo 31ul1JJ~ 
merit tua~ fOl tur Plaintitr agatnft mp 'l!lfcnt,. 
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Shatter & ux' l1erfus Friend. 

N Arr' fur Prohibitioa', upon furmife tbat tbe Defendant 
tbere fueD fo~ a JL.egac!, of 10 1. anD tbe Defendant 
otfet'D Ploof of it~ l}!)apment bp one mttnef~, but 

\1la~ rejeHen. 
Defendant fo~ to babe a ([onfultation plean~, tbat bero~t 

tbe ~~obibitton fuen, tbere lUa~ a eentettce. '([be Plaintiff" 
iDemurtfJ. 

9J1)t. Squib arguen fo~ tb8 Plaintiff, tbat tn tbeir .JF'o~m~ of 
~1oCeel1tng~ tbep tlJall foUoln tbeir own courre, but not in 
lnatterfJ of eubtlance; ~be entl of a l)31obibitfon i~ to P1£$ 
ferbe tbe ([ommon Law; tbe matter of ~bttlence t~ tbe cbief 
anti material part of tbe eutt. 'Gl:etlamentarp matter~ 1u£rt 
o~tgfunll!, of temp01fti JlurtfbiHton. anti bere Dolben tn" 
terruptetl bim, ann faitl, ~bat Henao's Cafe tna~ not )Law; 
fo~ Selden fa!,~, no ~an can llJew tbe contrar!' lUben it bt· 
Ian. )€i~ ilt Lindwood bp tbe @l}l£ctal lLatn anti ([uffnm 
of England. ~bell be p~oceenen to dte autbo1itfe~, tDbicb 
were, Hutton 2.2. 2. Rolls Abridg' ~OO. :2, Rolls Rep. 490. Lit
tlet. Rep. Cevill ann Scott's Cafe, Latch. 11 i ,1.17. 3 Bulfic. 242.. 
3 Cro. ~Ht Moore 957· 413. 3 Cro. 66. cum multis ~1iis, &c. 

3f nrguetle contra, tbnt no lj!)!obibftfon oug-ot to lJO, I .~t~ 
eaufe 'tts intirel!' of tbetr <[onnfnnce. gun 2. brCC1ufe tlJft' 

Prohibition were come tro filtt after @>entettce. I. Jao ~an ran nenp 
f~r re:fuft~ tbat tbe o~i!Ji1tal Qtaufe i~ of tbtir Qtonufance; anti torn t~r 
~fep~~O~ent 11\ule in t~e. Regiil. 58 ... f~ fUll;, q110~ ~on. c11. c~nfOnU?l rationi 
of a Legacy quod cogmuo acccifonJ 111 Cur Chnfhamtatts Impedlatur, ubi 
by onc Wit- Cognitio Caufa: principalis ad Forum illud nofcitur pcrtincrc : 
Rdi. anti upon toat Bule t~ a QIonfultntton frnm'n in tbe JL\q~t~ 

Her! ann robere ti)l"tr !Luw ann OUtfj tHfftt£' in tue manner 
of ~~o,eettt"!J, ann tb£~ t~O accorotng- to tta;tr own wup ann 

(ontrarp 
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contratp to (lUt£), pet ltO lP~outbitfOll, a~ Palmer's Cafe, Hill. 
14 Jac. I. Banco Regis, ill Rolls 2. Abridg.2.98. Cootnel's Cafe, 
tucre in toe fame '1!3rok i~ tue fame. ~nn tf tbcp p~occen 
contratp to OUt Rttle, all appeal Iie~ fo~ tuat gravamen: lin 
Bridgman's Cafe) Hob. I 2. it~ taken as a )Rule, tuat if tne 
([aufe be \1lttIJtn tveii: Juri£iUiafon, it fi)all be P!cfumctJ tue!' 
P!ocectJ a(co~:Oing to toefl: La1l1, anll then an ~ppcaI Ife~ if 
Dtbettnife ~ map, in QI:afe of refufal of PllUf bp oue mitnef~ 
1Fl!otnbitions bntle been nenielJ. 

] agree tfJere babe been manp fftantell, a~ Hob.I88 & 2.47. 
1 Cro. 88. ann Ulilnp otberfl; but lUt' JLorO, t~e rearon of tbe 
)Law i~ cIeatI!' all our fine, a~ tbat 'ti~ intirelp of tbete Jju" 
rf~1Jtffiolt, ann neber can be tcten in tue QLoUtt~ tcmpo!aI. 
11rbetc can be no nafi]illg (I! CtotTil1g of ~entence~ o~ 3lullg" 
ment~, ann our lLaw altnaps teqttite~ Uno mttnetfea lUben 
tbat tbe ~rial is bp mftnefs, ann neber llotb allmit (If one 
but UJbete tbe tlrtiul fa up tbe 31urp of tbe .IDeigbboHrbOlll ~ 
~nn fo~ autbolitif~ tbere ate abunnance fo~ us tro, a~ in 
2. Rolls 299, 3 00. tv~of of a [[till up one [[litnefa ettell, pct 
110 W!ODlbtion, becaufe of tbetr ]utt~lltffion. -m:ben a~ til 
tbt~ (If papmcrtt of a JLegacp, in 4 Jac. I. ]t tua~ firongIlJ 
controberten in Brown ann Wentworth's Cafe, ann fo mUtba~ 
tbat a Narr' 1na~ o~neren, anll a Demurrer, ann a~ etten in 
Rolls 2. Abridg. 300. 'ttna~ agtecn on tbc ~otion, tbat P!Olf 
(If a ~£ffamellt bp one mitnef~ refufen, 1na!5 no eaufe fo! a 
}P!obibitiOll; ann tbe reafon tua~ tbe fame a!5 in OUt Qtafe; 
ilntl ltO lliffercncc can bc atTignen. ~~ 'ti~ tn Yelv. 92.. if 
nffer'n fo~ a Rtuocation ann tejcffen ! ~bcrc 1na~ Popham 
anll Williams tlgainff tbe }1:)!Obibftfon, ani) tbetr teafon~ 
are ber!, fftOllg, becaufe tbe tbing lUa~ meetl!? <!fccIetlaw
HltaI, ann fo~ lobtcb tbe li3attp coultt baue no )ReItef at 
([ommon JLatu; ann tbe King's Courts cnlt llO 1uap~ be ]ntt" 
tituletJ to it, tberefo~e tbep muff go tbete atoll loap; lUbete: 
a~ ff 't\nete a tbing tnbicb mfgbt come into tbe Qrom" 
mOll )lalo Q!:ourt~, tbere mfgbt be ceotring of !?~rof~, ann 
to p~£bent tbut l:>lobibittol1~ baue been grantell, tuat tbe 
p~rof O! ~entel1(-e tbere mfgbt be ItO bfaf~ to a ]ut'P bere ~ 
nut neber 1nbete tbe 1nbole matter tna~ nf tbete Qrot1nfanct\ 
'(tbe <!Cafe of Roberts, 12 Rcp.6,. t~ plaiu anll fuII,Mich. 8 Jac. t. 
}Libel fo~ fubfftaffion of t[:itbe~. '\!Cbe Defendant offet~ p~rof (If 
IDemffe tip one mitner~, ann tejeffell t gnn a QronfuItation 
upon a deliberate confideration of aU tut (£are£i befo~e tbut 
time, ann tbi~ per totam Cur'. gnn ill Fuller's Cafe tbere etten 
bp Wray, ann aU tbe ltln!1e~, 'ti~ laiU noltm a~ a Rule, 
{(l\bere tge OlllJil1i11 bcl(ln!J~ to tgt' ~Hh;fi~ftical Qioart, tbe 
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l1tt£rmil1ation Df tuat mbteo nepen'O!) upon it noto btloug to 
tbe j!lfoge~ of toe fame <!Court ! ~befr p~(!eee11tng~ are part 
.of tbe JLaw Dr tue JLano, ann to be taken notice of anb al~ 
lawen a~ fuco, anll tuetr ]uri~:otffton t~ to be p~eretbelJ: 
'JBut tue greatetl9utbo~tt~ of aU, i~ tue i'ptnioll Df all t~t 
]unge~ in toe 1. InUit. 608. moere toe!' no aU lInner tbeit 
jpantJ~ agree, tunt if tue queftton be upon papment of 
'(!C;PtO£~ o~ Legac!" o~ fueb like incinent$l, 111e are to kab~ it 
to toe tirtial of toete ~faw, tbougb toe l\Dart!? babe but one 
Wttner~. lj5ut Ulbere tue matter i£' not l1etermtnabIe tber~ 
but in toe Q!:ourt '{[:empo~al, toere Hetb a ~~ouibition, ti= 
tber upon o~ witbout fueb a ~urmife. Jin 4 Car. Warner ann 
Barret's Cafe, Betley 87. 'tf£i a ~:rr. again, an'O tgere Yel
verton makes a gmn llffftnfftolllngere tt~ meerIp ~cclefiaftitaflt 
a~ fo~ a JLcgacp of a funt of ~.ollep, toere p~Olf of papwent 
ifJ of tue natnre of tue tbing nemanneb, anb confeqncntlp t~ttt= 
tirdp 111ttOln tbdr ]uri£itJiffiolt,an11 toe!' map p~oeeell tbeir Dlnn 
ttJap, fo~ tuep babe lttth>nHtiolt of tue p~mf anll matter liDtJj,. 
ann tbere I£' nlllRttle toere i!t tuat QI:afe of a plene Admiru.
ilravit b!? nne Witnefg, ttougb tlje ~pfnien reem~ to bt fnJ 
illlD~obtbition, becaufe tbe matter of tt~t }plea ig Qromllroll 
.t,8111, ann turn being of Qt ommon lLaw nature, a QI:OntmCD 
I,atu p~(Of 11)oul11 be receibe11, otberlUtfe nut; anti tbi~ feems 
f.Gunllen on a great neal of lReafon ; fo~ otberwtfe no '16t1UJliJS 
can be fet, lUgere tbe!? fiJaU be aUollle11 to p~ocee11 aCCD?ntUlJ to 
tbeir oum JLatD, anti wbere acco~ning to our~+ 

3iufiice Twifden anll fome otber~ babe all1lap~ fjeltl firnn«., 
Ip ag'ainft ~~obibttion£i in tbig matter: gun be 11i:O ufuall!, af. 
firm tf)at finee 4 Car. no l1!>!obtbttion tna£' grante11, becaufe tfJq 
refufeb a angle mttnef~ ; fo~ tbf£' QI:ourt batf} no QI:otlufancc 
(If t~e mattEr, ann tuerefo!e tbe!? muff P!ocee'O bp tbeir lLall. 
an11 not bp OUt£' mbere toe litttp ate ltlllea:O of ~Htnetfes, ann 
llne ruppofen to knotn tue jfaff a£t being of tbe dltcinagt; cnlJ 
~etltmonp nf ~litnetfe~ bp our lLaw i~ no concIufiue ~bftu.mr£, 
but tfJ ann cugbt to be left to tbe 31urp, Hill. 9 Car. I. B It. 
2 Roll. Abridg. 299. SeCt. 10 Yells ann §Slit Edw. Powell's C3i~. 
a ~atfon ~ue~ in a QI:ourt Qtb~i{tiall fo~ not fetting tUi £:.~ 
fl!itbe~ fo~ nouble lHllue on 2 Edw.6. ~De Defendant furm~~ 
mffetl tbat be fet tbem out, ann tbc!' refufe11 tbe 'QreftimG:': t) 
Df one [[lltner~ ; 110 ll!>~obibttiDtt, becaufe tbep babe ([nG~J.o 
ianee, Prince againff Hewer, 15 Car. I. ]n Sid. 161. {Jell1 tune 
tf}ep baue been 11entetl ellcr fluee Jones's time, aub Waf) brr1= 
ell tn tbat QI:afe of Saunderfon agatna Hawfon, Trin. I 7 Car~~ 
B. R. :tJenien on plene Admimfiravit offer£ll to be p~(Jbcn t;1 
one Ulit"ef~, brranfc H~ P?Operlp u:tntlle b~rll~e tbnn, rum 

to! 
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fo~ tOe: gra\'amcn all 9pprnl Iit~, I Keb!e 939. ann in tDaf 
~are of Mitford orrainff Emerfon 19 C4r. 2. oe:niell, becauft 
toe: P!tnctpal matter UJas of tfJeie luri~niffionJ 2 Keble 225'~ 
'f[i£t true, tunt nftecmarn.a in tue <!tllfe of Desbrough attl! 
Richardfon, Hil1. 27. Car.l.. }tUJa~ !Jtiln~e:n, but"tltJag a mucfJ 
tJiffercnt Qrafe from Ottt~, a£t ] fain befo~e; fo? tuat t.ua~ it 
tompHcaten l~Iea, ann contntncn mattee of Qrommon }Law, 
ann tb(te:fo~e C[ommolt Ilaln p~wf m,at' be receiben. 13ut 
bere ~{ea of lPa~mcnt i£t of toe fame nature: mitfJ tDe lle~ 
manll, ann ronrequentl~ of toefr own <ltogni3'ance. 'mefine~, 
as to tbf tllltfequcnce, toete can be: no nfftinffion o! bounn~ 
framen, but tuat tota will neffro~ all tbeir p~oceeningSj ! .FO! 
at tots) tate: no allowance can be of anp <iJ;cclcftafttcnI P~rof; but 
in all <Ztafef$ toe!' £{Jall be compellable to eecetbe: \tIbatfoebet 
p~mf a 3lurp noto ufuaU!' <!C~entt, fO? no ~ubje:ft tnatter can 
be: mo~e entfrd!' of tbefr Qrogni3'ance: tban tf)iS): 'mdines, 
9!3r+ Squib agree~ it in tbc Qrafe of a mill, anll bOln to lit:: 
ntngutfi) tf}em 3l cannot imagin. 

flCbelt a~ to tbc feconn W>oint; 'tt~ after ~elttence. 3fn 
Hob. 79. in ~ir J. Wait's ([afe ann man!, otbers, tbr lRule 
is) e,rp?ef~; tuat fo? an!, tbing not appeartng in tbe Libel; 
')But fo~ l11atter~ tbat are: meetl!' fuggeffell tbat are <!Colla.: 
teral to toe IJ.AbeI, no W?obibitfon after a~entellce. 

€btef ]Ufttce Holt. as)to tue faft tbe!' come foon cnougD, Prohibition 
fo? tUft' coulll not come tiU tbe!' 'Wert aggrfebel1 bp refufal after Sen-. 
of P?rof, ann tuat tna~ttot known till @lentence, ,},~ tuat of renee. 
Qtitation ont of tbeDioref~, tbat f~ tbt firft inffllnce, ann 
bp a lttfgati ng tbere tbe: ~art!' anmits tbetr 3lurt~l1ifft(Jn t 
1l3ut tete fg no fucb matter. 

([oen fo~ tue otber, tbe i'pinion of all tbe31ul1ge~, I Ja~o 
feem~ tUfgbt!' fitong ltJitb me. 

Eyres. 31 ltUO\tl of no Latn in England tbat allotng p~Olf bP 
o!te: [iLlftnefs; fo! tnbete ~rtal tg not bp 3lur!' but per Tefies, 
tgete muff be two in all \!rare~. 

Dolbin forriter fo? tue: l\!>!obfbttton, tuat 't1na~ au uuconfCit 
ot:able unreafonable: tuing to nifaUo\tl tbe p~mf. anll a~ to 
tbat tnbicb 31 inftftell on a~ to tbe l1n11)tng o! crotring of 0ttts 

tence!) ann ~~Olf~, tue: <Zeourt of Chancery tnill reliebe, ann· 
rnjcplt t~e Wart!' Plainriff not to P!oceel1, ann tnb!, 1lJouln not 
Ine f gfter1l1arnS), Mich. 2. Will. & Mar. tbe Cltottrt ~ltl1eten 
tbttr i)ptnion~ Seriatim. 
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Ridings ve1us Edwin (s at. 

C if B ainfl CAS E fur Efcapc agail1ff t~e @>uetttf~, betlarilllJ on a 
rh: t~! Shc- ~lail1t tn one of tue C!ounter~ Coram H. Edwyn ann it 
ritfs ot Lon· W~ecept to take, ita quod haberet Corpus ad prox. Cur. Et fic 
JO'J, for an de Cur in Cur. quoufq; placit' tertninetur Nifi interim inveniet 
Elcapc Manucaptores. ~uat tue @>erJeant tOlk uim virtute inde, ann 
fr'f)~l Ihe ban bim in tue Qtuffon!' of tue Defendants tueu @luerttf~ of 
5erJeaot. London ttl tOe fain (tompter; 'Qrbat tbe!' conttar!' to tbeir 

lOut!' let bim go at large, &c. Demur. 
jfO~ tue Defendant lr arffuen tuat tbe hleacb tuag ill, not 

Ca!,illff tuat u~ nfn not finn 15ail, fo~ tue!, ate to keep in tbe 
C!Compter, ,uft as tue @>erjeant lUa~ to keep bim, i. e. at~ 
cO~nflllJ to tbe ~~ecept. ~nn 'ti~ not Itke tne Qtafe of a 
Latitat bere, fo~ tbere tbe (ommann of tbe mrtt i~ e.rp~efs 
illltJ pofittl1e to bal1e tue 13on!'; tn our (!tafe'tis onl!, Qtontlttti 
11nl ; ann if not Cltonntttonal, 'tt~ a tlifjunfftlle lI3~e,ept, anti 
tben 'tf~ ill, fa! tuen tbc!' ougut to aUenge tue Negative of 
botb partS, a~ in (lCol.1cnant. '~t~ true, it nUl!' come of 
cur part, but tf tOe!' babe not atrtgnen a gml1 b~eacb of OUt 
IDut!', tbe!' babe no eaufe of affton upon tbde Declaration. 
euppofe it lUcre n Qtobenant from a 15ailttf o~ ~aoler not 
to let go tuitbout o~lIer, 'tlUouln be no gmn hleacb to fa!, 1)e 
bfn let go contrar!' to viS Vut!' ann (lCollenant. eo fo~ not 
to aU en lUitbout JLicente o~ to enjo!, lUitbout ntfturbance ; 
tbi£' ftanl1S nolU inl1Urerent in Qtonftruffton, ann rna!, babe 
ttno fntennmentt), ann tbcn tue )Rule i~ to take it moff 
ftrongi!, againft tbe Plaintiff, Powell all'atntl Bradley, Yelv. 36. 
Chandflower agatnff PrdlJy, Yelv. 30. Vide Jenkins ann Han
cock's Cafe, tn Sid. j o. 

15ut per Cur. beln tuell eltOUIl'U, Il>e l11a~ in OUt <lCu(follp, 
tin'll if bailen it OUlJut to (orne on our fine. . 
~bfn 3l argueb tbat botb @>bertffs are not Hable, but onI!, 

Inbofe Qtompter 'tts. 3! agree n ~an ma!, be ~aoler ann 
31u.bge, botb, a~ in Dunne ann Palies's Cafe, Roll's Abr. 8.06. 
')Sut tben its onl!, in tbe ungular number; ann fa it retm~ 
tbe ([afe of Donant &lg&linft Ratcliff late ebetiff of London, 
3 Cro. 185. ann tn ,. Leon. 29. Cafu 3l. 

gnn tue reafon of tue tutlt1J feem~ fo! it ; fOl at) t~ Latitats 
anb mritJS from tbi!t (lCourt tbe!' are but one ebertff, but tbrre 
tbep ate febcral; eacb @>berttf batb bt~ ntftinff ®fftcer~) ann 
tbofe of one Qrompter cannot arreff on a ~Iaiut in tye otbtt, 
J1(Jl Citl1 tbe~ carr~ to anotbcr ~omptet tban tunt tn tnbicb tbe 

~Iaillt 
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~lail1t 1na~. an)) in tortr ohm Declaration, 'ttfj tbat be 
1l1a$J taken b~ a ~intffet an)) IDfficcr of ~ir H. Edwins one 
onl1' @>bertff! attn in Husband ann Cole's Cafe in 2. Keb. 147. 
teln tout tbe <!tomnUH1il of tDe ~bertff of t~at Compter tutu 
lJifcbarge toe ~etjeant~. J11 tbe QI::otlntef~ of RutlatMI's Cafe, 
6 Rep. 'ti~ alltCetJ toot if one be arrenen bp a )1tllatnt in one 
of tne Comptcrs anti cunteD tbftber, tne ~berilf of tbeComp
rer tna~ 110t rartp bim to uta otunJl)oufe t aa to Minor's Cafe, 
Dyer 66. agfltntl nato ~bertff~, toat i~ fo! one ercapen out 
of Ludgate: Hern~s Pleader I 29. 'ti~ againff tbe ~beriff in 
tbe angular number. ~but in Rafra18 3. i~ toe CZJ:itp of Nor
wich againff Balk. 

3lt tna~ Utgen 011 toe otber fine tbnt aU tbe 19~ece))ent~ are 
8lJainft botb, tbep make but one ~bertfft 3ln Brown's For
muI. Placitand' I Part 49. is one P!ecenent; but tbat in Vidian's 
Ent. I,. anctber arrainft botb; nnn nfberfj otberS) fain to be 
fo, ltlbfcb are not menttonen in W>!int. Adjornatur. 

Dehers &' af 11erJus Harriot. 

CAS E on a 'lBfU .of Qf,tcbange! 9nn on tbe {trial a Doubt 
arifing, m~ JLo~n QCbief ]u11ire Holt referben tbe <leonne 

Deratio n .of it i1fter11larn~ at bi~ CZJ:bamber. 
1!:be QCnfe 111a£t, A.l1~a\U~ a uta, ann feronl1 '15iU of <!Excbang& 

lJa~able bp bhnfelf in Dublin to B. a! ®!l1er, fa! ualue rece{:: 
ben of Oint. B. fometime after tbe fain ':lOUI tua~ nue, nego$ 
ttate~ tbe fame 11lftb tOe Plaintiff, attn enl1.o~fen it to tbe faill 
Plaintiff bp £!D~i)er fo~ unlue rereibel1 of {Jim. ~be Plaintiff on 
tbe fame tlap £nno~fen tbe fain -')Bill to D. libing in Dublin, A Bm of 
ltlbere tue 'l6Hl1l1afj papable, 1l1bfcb enl1o~fment t~ a~ followS, Exchange 
Pray pay to D. value on my Ac~t,fignen bp tbe Plaintiff: ~be is made pay': 
fira of tue faiti ')OllIS) 1~ at tlje fame time fent allla!, to D. ann able to A. 
in it' f& carriage waS) l.off, an)) a tbi,rn 13fH not being to be ~ho in"orfes 
bao, tf}e 1) ~awet A. betnJj abfcnt ann gOll into Ireland leaff tOe ~t to B. 'Yho 
fcronl113tU fiJouln mifcarrp, a~ tbe firff nfn, an exalt <!ropp of mdorfe~ leto 

tOe fec.onn 16tll tf& fent unt.o tbe fain D. nnn ncmann of pap~ ~'pr:~l~~d 
ment being tbereupon mane, tbc fame ifj refufen, becattfe tOe for Non
~Olte~ \Ua~ fei1'cn bp Tyrcone1, an)) a ~!otetl i~ mane upon payment 
tOnt Qtopp fo~ .mott~papment, tuberetn tbc W>artp tbat 1lla~ B., may , 
to pa!, toe ')Btll, gitJe~ fo~ bif& anftuer, tbat tbe ~onie~ br!ng an,\
be tlefiguctJ fo! tbe llifcbarge of tbe fain 15tH were at~ ~~ln O~_thl~ 
tncbclJ in bi~ Jpann~, anll tberefo~e be couln Hot pa!? it, tnbtcb V:ithft~nd. 
~l(!ifn tni1$ p~onucen bp toe Plaintiff, tOIJetber tnitb tbe fain ing his en-
o~t!.\innI feconn 'iOiIf. dorf.rnem. 

!l 2 ~~t 
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~be utn IDbJeffton \11a~, tont toe Plaintiff couIn 110t b~iltg 
tbe afft.on, becaufe bp tbe enno!fment to D. tbe tl1t£ren tn tbe 
fain 15ilI \tla~ ttan~ferren. 

31 urn-en tbat acco~nf1tg to tbe (!Cuffom of i1}3ercbant~ tfie 
~nno~fntellt \11a~ mane fo~ tbe account of tbe Plaintiff, ann 
D. tf be couln l11a~ to receiue tOe ~onep fo~ tbe Plaintiff ftJS 
lJi~ ~eruant, ann \11e ban p~.oben tbat D. ban no intereff itt 
tf)e ~onie~; attn tbe ~nno~fment reffrfiibelp 1nitbout eoln£r~ 
i~ a material tircumnance amongft ~ercbant~, to c.ontlune 
toe ~nno!rment tna~ {ntennen ann mane fo! tbe gccouut of 
tue Plaintiff, ann tbe 1UO~n~ value on my Account no imp I!, it, 
ann bp tne <lI:uffom of ~ercbant~, tue" ll!l~oteft fo~ not pape 
ment being mane returnen to tbe Plaintiff (tbougb tbe 15tll 
ban been fo~ tbe account .of D.) be tbe Plaintiff bttng an in" 
l1.o~fer ann potretren of tbe fain o!iginal fecol1n '1Bill ann f'~o# 
tetI, batb rigbt ttt bits o\11n llame to fue ann recetue tbe ~ontt£C 
from tbe Defendant, attn upon papment futTidentl!' to nt~ 
cbarge btlll; anll t.o tbt~ ntn abunnance .of ~etCuant~ fub& 
fcribe tbeir Jaame~ ann ~e(ftmonp. '(!tben tbe Plaintiff went 
from tbt~ t.o attotber ®bJefftott. 

iRlbetber a ~!oten can be mane upon a ~opp. 
'(!to tub tel) 31 anftueren, ann t1Uentp ~ercbant~ atteften 

In what tbeir <lI:uftom~ to be; '{tbat in Cucb a cafe .of necetritp a~ tbi1t, 
CotkS a Pro- mbere a tbtrn 13tll couln not be ban from tbe D~ah1er, anll 
teft may be .one 1lla~ cafuaUp loff in catriage, a ~~.oteft migbt be UpOll 
made on the toe <lI:opp, efpeciallp tubert tbe tefual .of papmellt h1a~ flot 
~'lrY tf a fo~ mant .of tbe o~tginal15tll, but meetl!, fo~ anotber caufe, 
~. ~ x- fo tbat tbe W'attp mba 1Ua)'j to pap nin not tnfift all tbe o~i .. 

C, an e. glnal 13tH to be l1elil1eren bim; ann acco~ntn!Jlp mp .lLo~lJ 
wa~ of tbat ~ptnion, anll me ban ]ungment fo! tbe Plainti{f. 

Note, ~bat fame ~ercbant~ fain, tbat if a '1BiU be nell! 
gotfatell bp Qfnno~rment after tbe 15tl1 was papable, no neen 
.of a Wloteft at all. SlDtbera, t~at a llD!otetl muft be tn fame 
Co1tl1ement time. gil agreen, toat if toete mere an Qccep" 
tance, tbe IF>~ote(f muff be at tbe nap .of papment; If at 
l1gbt, tben at tbe tbtrn nap .of ~~ace, ann tbat a ~ill ne" 
gotiaten after Dap .of papment 1lla~ like a '15ill papablC at 
ugut. 'Qrbep all agreen tbat if a 15tll 1llere loft, ann tbt 
ID~a1Uer migbt be refoltell to fo~ a ne1ll15tlf, tben no l~lOe 
ten coulll be upon a 'leopp t '1But lubere a 15ill mas loft, ann 
no ne1U one couln be ban, anll tbe + • t tnti 
baue teo f tnal 13111, but ufufen a metlt fo~ anot t rCA: 
on, t ere rutb + lO -mane upon a <lI:opp fo! Jaott=papment 

Wll'$J noon! ~ee tbt p~intcn 'ltafe of mp ([ltfnt~.'fIrtt1a~ fain bp 
them 
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tbem, tbat in F ranee if a 16tH be not p~efent£n in t\Uo ~ontbS, 
tbe D~at1ler watJ not anftuerable, ann tn Holland in Co mane. 
~oft~+ 

Co an -ver(us Bowles & at. 

ERR 0 R on a 3!UlJgment tn Banco Regis in Jaeplebfn, 
tnbere Coan complatnel1 of tbe taking of ft~ fPogSS in 

quod am Campo vocat', &c. ' 
ftbe Defendant aUOID a~ 15atUtf~ of one J. Kenner, Et bene 

Cogn' Caption' averior' prxd' in quibufdam tribus acris parcel 
.of a certain Q1:oP!'bollJ ~ftate of tbe fain Kennets, ann be= 
eaufe tbe '15eaft~ were tbere Damage .feiant tbe!' take 
tbem, &c. ' 
~be Plaintiff replieS;, tbat tbep toere tn tbe fain .fieln vo

cat, &c. tbe ClCoppboln of H. abfq; hoc t~at tbe!' tmk tbem in 
tb~ee acre~, &c. 3ltrue jofnen tbereon. 

i'n tbe ~rhtl Coan t~ Jaon;futt. ~be 3lurp a{fef~ Daml~ 
ges; to tbe auowant to two pence, anti <!toll~ to 40 s. anti 
tbere'~ ]jungment tbat tbe auowant ffJaU recober dampnum 
fuum pra:d' ad 40 s. ann 2. d. ann Q.toll~ de incremento to 10 I. 
19 s. 10 d. 

2 

Coan b~fng~ €ttO~ ann atrtgns; fo~ <!Erto! tbat one George 
Say, one of tbe auowant~ tna~ an ]jnfant unnet alJe anll 
appeaten b!, atto?ne!', &c. 

31 arguen fo? tbe Plaintiff tn tbe <!Erro~, tbat 3lunIJment Thefeveral 
tlugbt '0 be reuetren. 'Qrbete are but four fo!t~ of @>uft~ in .oUt ways by 
Law; ~itber in propria perfona, per Attornat', per Guardian' which a De': 
tl~ per prox' Amicum: Begulatl!' ann genetall!' fpeaktnlJ t{Je fendantmay 
(irll tWo are tfje common 1lla!,~, ann tbe otbet~ ate p~tui. appear. 
lengef.t giuen to 31nfal1t~ unner gge. 

at tbe Qtolllmon Lawall appearance!3 1llere in p~opet per& 
{on (except tbe <!tafe of 3lnfants;,) tnbetbet of Plaintiff o~ De
fendant, Demannant o~ 1trenant. nn 3!nfant be neuet 
couln, no? pet can fue O! be fuen in propria perfona, ann fo t~ 
t~e £tP!er~ tefoluttoll tn tbe (lCafe of Dawks ann Pie ton tn An Infant 
Stiles 2. I 6. gnn at tbe Cltommolt )Law no ~an couln make an cannot ape 
Attor' (mucb lers; an 3lnfant) but on a mrit b!, tbe ming'~ pear by At. 
~!e!ogattue de Attornat' faciendo, ann fo t~ Fitz. N. B. 1.7- torney_ 
dlnttl tbe @>tatute, &c. tnitbout futb mrlt, aU tbe <!Enttie~ 
of appeatance botb fo? Plaintiff, Demandant, Defendant ann 
Tfnant wEte in propria perfona; now no fucb [[lrtt ener tua~ 
known fa? an lnfant; ann tbe mrtt fuppofes; t~ ~attp able 
to conftitutt an attolnc!', ann commann~ tbc Qtourt to recdbe 

anll 
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ilnn ntJ111it it; ~~ fo~ ]nfant~ tbere wn~ anot.ber p~obttiClt, 
il.() if oe@)ue~, tben toe Qtourt to anmft ann appotnt a Prochein 
Amy (l? Guardian; ann if be be fuell, tben a Guardian toat 
fiJoultl be anftuerable to tue ]nfant ; tbi~ lua~ generaU!' none 
up tbe 3lnfant to fome o.11le, zkUful IDfficer of toe ([ourt tbat 
b.Hl~ lmonm fO! fucb bip quaIiftcatfon~, anll fa f~ 21nft. 261. 

!tolU bp tue ®lrtt~ ann toe @>tatute£' coming to enable ap= 
pearance 11!, atto~llep in lieu of a perfamll gppearance it 
wouin neuer be toaugbt to e.ttenn to an ]nfnnt, woo cOllIn 
neber ~ue in propria perfona but ani!, per Guardian'. 

1Befine~, tIJe cearan t~ plain; an ]nfaltt t~ not fuppafen 
at ntfcrction able to cbufe a fit 1gerfon ad refpondendum fo~ 
bfmfclf, ltO mo~e tb('Ul be can no anp otber aft of legal bn= 
UlJit!', &c. )1)e cannot make an 9tto!ne!', be cannot fo!ce tbe 
([ourt to aHom bim one; ann in F itz. N. B. 27. E. ifj a mrtt 
to tue 3iutltce~ commannfl1iJ to recetue an atto~ncp fo~ one 
Defendant, anll a \1Vuartlian fo~ allotber tbat tuafj deins Age: 
jf~om tube1tce ] alro tnfer, tbat tue joining II ~an of full 
~e hlitb an j!l1fant notb not alter tbe cafe. 16p Wefimin' 2. 

cap. 15. ~. In11:. 390. in omni Cafu quo Minores implacitari pof
fUllt}conceffilm eft quod fi hujufmodi Minores elongati funt qUa! 
minus 'perfonaliter fequi poffint propinquiores amici admittantur 
fequi pro eis. an]) mp JLo~n Cooke fapf) upon t(Jat, tubet(Jer 
Q];ifotneb o~ not, be ffJall ~ue per Prochein amy, fo! <!Effotn~ 
ment i1t put tn t(Ji~ ~Ut to fiJetu wOOt mt~cbicf map faU out 
in tbf~ cafe; from wbence ] tnfer, tbat wbcre an ~1foill 
*l1tgbt be caft b!, atto~ncp fO! a ~erfon of full age, an rn~ 
fnnt ball no fucb anuantage, anti tberefo!e tbifj Jl...aiU 1na~ 
mane, Ulbicb arguefj toat be cotlln make no atto~nep+ 

TwoAvDW- 31'fc not argue agatntl an abotuant'~ betng quafi Ador, fo~ 
ants, one ] take it to be all one in tbi~ <ltnfc; fo~ tubere an Jlnfant i~ 
an !rJ:~nz Plaintiff, be fiJan not @Jue bp Q1tto~nep; ann tbougb be re
::~?(:;;~yt? eoner, tubicb i~ to bi~ alluantage, attn no p~eJuntce accrue~ b!, 

fucb bi~ appearance, pet 'tiS \!.ErtO~. ann fo i~ Bartholomew 
flull Dighton's Cafe, Cro.Eliz.42 4. tbefamein Reveann Long's 
Cafe, 2 Cro. 5. J/nfant appCat~ 1.11' atto~ltCl', ann beIn qfrto~ 
up nil tbe 31ufficc}j ann 13aron~, fO! tbat i~ anmittetJ 1.11' an 
tbe fubfcquent m.uelltol1~ tberc bow it llJouln be trien ; ann 
tbc J/ufHce~ of tbe King)s Bench tro beln it ~rro~, a~ t~ plnin 
ilp tbat lB.cpo~t, fo! tor!, onW lJoubten if tbe Exchequer Cham
ber COllIn tr!' an <lErro! in jfaff. ]n Beecher's Cafe, 8 Rep. '" 8. 
;>ti~ beliJ to be QfttO~, becaufe cannot 1.1!, JLaw make an £it~ 
to!uc!', but bp rearon of fome Q.tontcmpt O! Default t~ to 
appear tn l\!lcrfon, ann notb not, a~ on a Capias O! Exigent. 
13ut bere be cannot no fo at all 1 ~1t'O tubrre uc t£i Defendant 

In 
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be cannot appear bp attomep, nnn tuat f~ agreen tn King 
anti Marlborough's Cafe, 2 Cro. 303. in an Ejecbone 
firma:. 

O~j. (!!:bnt bete tue ]nfant tnafJ 10ineD lnitb ctber De-
fcndants. 
~bat will not affca tbf~ Cltafe, nnn fo f~ tbat ([afe CfKing 

in Crook Jacobi; fo~ tbere were feUetaI Defendants, ann tuat 
reafon wouln make g'mn an appearance bp attolne!' tnbere 
tuep are all Defendants, mbtcb i~ agreen in Fowis's Cafe, calt;: 
1tot be, anti tbe reufoll t~ the fame itt botb ; fo~ if an 31nfant 
ann anotuer £lWan JOin tn a jfeotTment ann mate a JLetter of 
atto~ne!" tutu I~ not goon, no~ can it tn an!, fo~t take alna!, 
tbe imperfeffiolt of tbe 31nfanf~ aff: ~be attollte!' tg mane 
b!" o~ fo~ euerp olte of tbem: mben otber~ are Jotnen tbe 
Cltafe i~ tue fame; fo~ tue tbing in nemann ifJ gatneb o~ loff 
t!' one wbo ban ItO murrallt. .motu an ]nfallt cannot be an 
atto~lte!, fo~ anotber, I Hen. 5, 6. ann tberefo~c 'ti~ fain be 
cannot appear bp 9:ttolnep: .mow fo~ a ~all tbat cannot 
make an atto~nep, tucre t~ no teafon be fiJoUln be able as; 
~ailiff tg abotn b!, 9tto!ncp, becaufe otber~ are Jotnen lllitb 
bim. 1l3tfine~, tbe <[afe of a Feme Covert 3lnfant tboU!l'b 
joinen lUttb ber Il)u~bann, wbo batb pOlller to aff fo~ bet, 
pet if bp atto!nc!' 'ti~ <!Erro~; ann fo i£f tbe 22 Hen. 6. 3 I. 

Baron ann Ferne 3lnfant fue fo~ taking awap a Cllillain, &c. 
IIp gtto~ne!" ill. Jin tbe 14 Edw. 3. age 88. Celfavit againff 
Jl)ut$bann ann Wife, tue Jpu~banll appearen b!, attonep, ann 
tbe ~life bp ~uar'Oian; anb 011 a @luggefiion tbat fiJe lllaJS of 
full age, tbe ~uarllialt wa~ oroeren to b~in~ ber into 
{[ourt, ann feberal otbet Cltafe~ tbete ate titell tn Holland 
anb Jackfon's Cafe, Bridgman's Rep. 73, 74, 7,. tbougb tbe 
p~intipal Cltafe tbete 1l1as; not alljungen, becaufe tbe mtit of 
<!Erro~ abatetl bp Deatb. 

Obi, '([bat 'tt£f in ftnotbet~ lRigbt! 'Qtbat lUiU not alter toe 
«!tafe'; tboullb all auom~p n~ 1l3ailfff It) tbe €itle of anotbet, 
,et in mall!, tefpeff~ tbe @)uit ISj tge lSarties omn, &c. at) to 
QI:o{f~,&c. 'tiS) tberefo~e not like tue cafe of an <!f.recutoh anti 
pet ebcn tbete tge greater nUlUber of autbo~itie~, ilnn tf)e 
teafon of tbe JLatu (eems:; to be, tuat an ]nfant Clf.cectlto! 
(annot nppear bp atto~nel', a~ 3 Bula. 180. bp Dodridge anll 
Haughton, tuba tben \tlerg onl~ p~erent. 3l11fant tbougg C!f.rCe 
tutO! ougbt to eue bp ~uartllan; tbougb in aurer droit, be 
{fill continueSj an ]nfant; fo~ otbettDife be ma~ be tticetl fap~ 
tbe 'l'mlt. Wild anll Rumney, Stiles 118. 3lnfant c.ftecutoh 
Defendant bp gtto~nep, ~rro~. gnn Rolls neniell anp nttfct= 
rncc between ~,trcuto~ anb anotber, fo~ toe fame rearon, be< 

eaufe 
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enure lit fant fiiiI. afj to tue QI:afe nf Bada ann Starkey, Cro. 
Eliz . ., 41. toat 3illfilttt fole ~recutoh Plaintifffuing b!, atto~# 
ncr lfj not ~rro~, becaufe in auter droit; tbat tfj contrantfftel1 
in Foxwifi'sCafe, 2. Saund.1..q. fo~ tbere'tt~ agreell, tbatifit 
lUere fole \!E,tcrutoh 'twotHtI be ltO Qycr. ann tn 2. Cro. 441. 
'ti~ fain tuat Jungmettt of Bada wafj aftertuarll~ reberfell. 

a~ to tve QI:ufe .of Cotton anll Weficot, 2. Cro. 410, 441. 
:Infant QE.tecuto~, tue Defendant pfeaning bp atto~ne!, it is 
QJ;ttO~. '-m:i~ true, tuere ifj a nftfcrence taken wpere ]nfant 
(!f.tecuto~ Ifj Plaintiff, ann wbere Defendant. 15ut tue reafomi 
tbere no fotI 1llben Imip confillerell; fo~ tbougb bp a falfe 
1~I£il be rna!, cbarge bimfelf de qonis propriis, fo in tbe otber 
([afe be map be amern:n pro faifo clamore fuo, wbtcb be can., 
not be 1llben be ~ue£t bp QDuarnian; fo tuat tue tl~arOll iSS 
tbe fame tnbetber Plaintiff otDefendant, Plaintiff lnfant ma!" 
be p~e;unicen tn mtfconceibing Uifj affton itt b~ingtnJJ it a= 
gatnff an infolbent }j!)erfon, ann tben a Recollerp bar~ bim to 
~ue an!, ntbet of tbe ~artfe~, ita in Trover o~ i)5nttcrp. 

1n F oxwift's Cafe, Sid. 449. 'tifj agrcen, tbat !infant \Et" 
ecuto~ Defendant cannot appear bp atto~ncp betaufe nf tbe IDa~ 
mage, tuo' a$ Plaintiff'tifj fain be map, bccaufe 110 Damage: 
gun in trutu tbat QCafe goefj upon niffinffton~ tuat bear na 
hlcfgut, Ufj 'tl£$ in Sanders, ann efpeciallp in Mo.Rep.296. Twifden 
nppof-en it llronglp ann 11lftb reafott, fo~ tbe!' agree, tbat if 
fole Plaintiff O! Defendant ~.recuto~ it ifj ~rro~, ann tbnt tfall 
Defendants 'tt~ CZErr.o~; ann agreeiltg tbat no fenfible niffttente 
can be matle, fo! if tue Joining no alter ft, WOP not luben 
Plaintiffs a£t well afj tub en Defendants; if tue auter droit tID~ 
it, tub!' not wuen @)ole afj tuben Joinen witu otuer~ f 
~ue Damage accruing to tue ]nfant i£t notbing; tbr 

Qyer. is if be can make an gtto~ne!" if it be a legal appear. 
ance; ann confinering tuat be cannot appear in propria per
fona, tbat making atto~nep tna~ nel1cr a p~inflenlJe fo~ bim~ 
ann tue lRefolutiona being a~ tbep are, 31 tIo lJumbI!' con~ 
(eine tt ~rrol, ann tbetcfo~e p~ap tbat tue ]ung-mcnt mat" 
be renerfen. ~ 
~r+ Baldock c contra, atlJuen from toe niffnellCf in Cotton 

ann Weficotts ann Foxwifi's Cafe, tuat aU ttc ~erfott~ make 
but one €.tCClltO~, ann fo tn ano1ll~!, tbep aU make but nttt 
'l6afltff ;. tuat bere tue anotuont ifj an affo~ ; tbat be is tfl 
babe retoln ann a 31ungment; tbat tue Plaintiff fn a Replevitx 
map plean tn Abatement of tbe al1nw~p+ 10ut after G£tilift 
fo~ tue Plaintiffs, .Iti~ bclpt bp 1. I Jac. I. ~lHlt fJrrc iSl a OCt" 
11m fo~ <Zrotl~" 
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Q!:bief luffite Holt. :If 31llfunt @>ole etecuto~ appear bp 

gtto~nc!" 'ti!) HI, a£) well U~ tnben in bi~ o1nn Rigut; fo~ tbe 
lnfancp i~ perronal, ann toe nifilf.itlitp in Ui~ J?erfoll! Ruad's 
Cafe, 5 Rep. an :Infnnt e,tfCuto~ cantlot releafe a Debt! ]t 
tbcrc wcrc two <Etecuto~$J petbap~ tunt map make a nitrer: 
filet, tunt onc map make an atto?nep fo~ botb, becaufe" be 
Ulap lJifpofe of tbe lUbole <!ffiate of tue 'Qtetlatof~! ~be 
nE,tt ~etm aU toe :Ju'Oge~ feriatim tleIiberen tbetr i)pf .. 
llion~+ 

Eyres. ftfje ]utlgmcnt augbt to be affirmetJ, but J[ tbink 
tlJf~ iS$ well affignable fo? QJ;rroh tbottUb it lllilJbt babe been 
pfeallCtl in Abatement: a£i in F oxwiiY s Cafe, a Plaintiff in Reple= 
vin map pIean in Abatement, a£i wen a~ mben be mak~ ([onn" 
rante; but pet it rna!? be uffigncil fo~ QJ;rro!,an in 1. Cro.5.7.. Cro. 
65 I. 1 Rolls Abr.781,783· jfo~ mattcr~ in anil befo!e tbeatrit, 
if l10tpleallen ill Abatement, no atlunntage can be taken of it 
bp €ttO~, but otbertnife tnbcre 'ti~ after tue [[Irit, fucb 
tbinrr~ map be iltTigneil fo~ QI;ttO~ ! ')But uere it i~ no QErro~; 
tbt 9.bo\tUlntss makinlJ Qtonufance, a~ 16ailfff£i, tuep are in 
Lam but a~ one 1Batltff: ann tue iltfabiUt!? of tue ~etbant 
tbaU not P!cjulltce tue ®affer! 31 cannot ilitlinguil1.J 
nom toe Qtafe of <!ftecuto?, ann tue tetl being jOlncil tnitb 
tbrnt; 7tl!) wrII enougb, Cro. Eliz'54 [. [[1betbet Plaintiffs O~ 
0efendanrs it make~ no material nitference; but if it nin it 
luouin l10t Rule in t Oi£) Qt a fe, fo~ acco?tling to 7 Rep. 2. 3. 
an ~auU1n~!, is in nature of it Q!:ount; fo in tbe 1 Inft. 303. 
ann tnc 'l3ailiff~ moen t DCP make Qtollufance are Plaintiffs anll 
il)i: U bane ltUlgmcnt fo! tbem, anil map ~ue out ]untctal 
G.ttttSl) anll map carrp ilomn tbe 'ltaufe to 'Qrtial, Vide 
/~8 Edw. 3. to. Cra. Car·s ,4, 

'13ltt allmitting be were reaU!' n Defendant, ] fce no tene 
ft'Hl ofniffttence, it being in auter droit; anti 31uilgment giben 
fo? them, 'tiJ.i all one; a 16atItff i~ Uti Ulucb in auter droit 
d~ nit <!Eretuto~. Jf a Replevin be ngainfi qaaffer ann @)er. 
bunt, ann tge ~ctbant make~ ('[onufancc a~ '15atIfff, anti tue 
~13aft£t plcan~ non Cepit, toe ~etbant ll)aIl not ba\.1c n Re.
turu, fo~ bp uts) £l3a11ct'£i ]plea biss <[onu(ancc iJ.i tutncn into 
a luffificattolt, 7.. Rolls Abridg'4) 3·ann tbetefo~e 31 tbink lung: 
ment to b£ aifirmcil. 

Gregory.3\Ullgment ougbt to be affirmeil, but pet 3\ tbinlt 31n~ 
fane!, mal' be atTig-neil fo! ~rro!; but bere it f£) in auter droit; 
be makeS' <[onufance n$ ~crbant to IJt$ ~nffcr; bne all tbe 
')BailiffS) make but one 'l3aHtff, n~ in tbe ottrt Qtafe all tf)l 
Dofendants make but one ~tC(uto~. 

DoJbin. 
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Dolbin. ]Ui)gment ougut to be affirmelJ. ]nfant ~,CecutoJ 
can neitDet Cue no~ be Cuetl b!, artome!" but bere toe!' art 
but one 1.~ailiff, anti 31ui)gmcnt i~ fo~ tDem; 3r tbtnk 21 jac.I. 
Datb beIpt it tro. '~t~ true, 'tiS not tutt~tn toe tuo~ns; fo~ 
tuete 'ti~ tbu~ \Vhere the Plaintiff doth recover by Verdid ; 
110m Dete tDe aboturmt is Plaintiff. ani) toougb tbere be a 
mOll·fuft upon fun t.!Eutnencc, ] tDink tt~ 111itoin toe €qUitp 
.of tbe ~tatute; tbe lleftgll of tbe ~tatute was tnbere tb~ 
([aufe tuns tttelJ, 31 toink De i~ mitbtn it, efpeciaIl!' wbere IDa. 
mages nnn Ql:ollS nre recoberell: ~etbink~ be is mo~e P?O~ 
perl!, a Plaintiff tDan be tbnt b~fl1gS tfie Replevin, fO t be be", 
ging tDe ~uit b!, Ditlr£fs, anll De bas a dIetl1iit fa~ IDama,.
ge~ upon bis anuerCartes .IDon~Cuit after <!Ebtnencc. 

An J nfant Qtbtef ]ulltce Holt, '(tbat tbi~ f~ not atrfgl1able fo! QErro~, 
Avows and tb(lugb] tbtnk notbing of tt~ being in rigot of anotuer ann 
appt'ars by jafllen mUb otber~, fo~ tbQugo be not!) aCt in tbe tfgbt of alto~ 
Atrodn~r tfJ-fr, !'et if fie noe~ miCcacr!', IDatl1i1!Je~ ace to be recoberen 
? e~b'\J e .of gf£) O1Un p~oper <!Effute, ann tbercfo~e be t~ Hable to tbe 
10, a e- fame IDamaJ're tn tbtg Q1:afe. a~ in all" otber t @lo if Jiufaut ment) not u -
alfignable ~(lle Defendant ~.tecttto~, appear b!, atto~ne!, 'thi ill, if Jung~ 
for Error. mcut be agafnil bim. ]nfant ~.tetuto~ releafe~ witbout te~ 

reilliltg toe Debt, 'tt~ botn, RuiTcl's Cafe: g mtfcarriagc is; 
as fatal to bim ann wo~k~ a Devaftavit, 2. Cr0-442.· Il)e (oar. 
ge£) timfelf nireffl!' if be mtfplea!1~ t ttf}en tbe jotulting of 
otbers make~ no llillinition; tue Q1:omplafnt i~ tuat be null 
.otUer~ tmIt tue Plaintiff's Qtattle 11l1Jullf!', now fi)all tDe ]:n,. 
fant fuffer b!, tbe jfault of otber~ f jfo~ peroap~ tue lnfant 
ma5J not refponftble, ann if be ban bi~ ®uarnfan perbap$ be 
1l1ouln not join tuttb tbem, be wouIn infiil on Come otuet 
IF'lea, ag non Cepit. '1l3efi'Oe~, 

tcfJe (lCafe of an ~.tecuto~ notb not come nlgb tbi~; fa! 
toere tbougb- tbc!' be feunaI, tbe~ muff nIl Jotn, tbecc t~ it 
necetfit!' fo~ tbeul all to Join, ann tberefo~c olte attomcp 
tniU fetlle fo~ all, but bere tt~ otbertutfe; bere t~ no necetrittt 
fo~ tbem to JOill o~ to be }Oillen t an ]ufaut i~ compcHabIc 
to atto~ll in a quid juris Clamat, p£t be ma!, tltfallntu bt~ at~ 
to~nment tuben of age t ]n cafe of llf.tecuto~nJip be muff 
join t 16ut !'et ] tbfnlt it not atTtgnable fo! QEtta~; fo~ it 
lUa~ a matter tubtcb tue Plaintiffs migut babe taken exception 
to, bp ~Iea to tDe 9.boWn? t ]n aU qrafe~ robere a ~an vntij 
time to take Vi£) exception to a particular matter, ann fapff~ 
fJi~ ttme, mt'o goe~ to tue '([tinl of tlJe ~aure, be fiJaIl it£'= 
11er babe anbautage of tbat b!, (!ftrO~; tbi~ mtgbt babe 
been pltnnen in abatement of tbt ab01n~!" but bere be alJ~ 
tllitttng bim tbu~ to appear nnn anfwer it, nnmtt~ tue QrOtlU~ 

fanet 
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ranee to be goon ann lnrll mane! ~uppore a Feme Covert 
b~iltg~ an affton ngainft il ~nl! as a F cme Sole, tbe Defendant 
)pIeatJfj in 1Bnr; IJc {baH 1lcuer afiirrn tlJl~ fo~ (!frro~! 3lf fiJe 
makes an !attcluep, tbt~.will not be alfiguen fo~ (lftrOh I Rolls 
Abridg. 7 81. ~berc ltl oguinft me Dighton ann Bai:taolomew's 
Cafe, Cro.E!iz. tufte tbi;J erro~1Ui1~ a1fignen, but tbe fame 
1Bmk of tOe ([afe of Bade nnn Stark y is coutrarp, fo! tbere'~ 
no tliffetfltCe betlneen an 3lnfant tn bi~ own lRigot ann ass 
ce.teeuto~; tue reu[olt of Starky s Cafe wa~, tbat tbere lna!1 
]utJgment an1l no atll1antuge taken of ft. 1. Cro. ;. ifS afro 
agatnft me, but tuen tue Exchequer Chamber lna~ grafpfng 
at fll;tro~f,1 in §aff (but tuat tuere ba~ been obertb~01nn 
finee, fo~ no ~rto~~ in .JfaCf are examinable tbete) ann tbts 
tuclinetl tuem to {JoIn at tuat time, toat tbi~ h1a~ atftgnable 
fo~ ~rro~. €:bep agree]) tue matter of bi~ otnn o! anotberSi 
rfgbt to be not bing' : ]nfancp If,1 a perronal ~~fbilenge, anti 
none fiJan take a1luantage of it but be bimfdf. ~nn tt Ceern' 
barn tbat a @>trallg£r -a)aIl talte anuantage of it. 'Qtben fd~ 
me toere i~ 48 Edw. j. Wail: againff a ®uarlJian, anti penc 

lYing toe ~Iea be fi)elnf,1 toat tbe Plaintifflnafj an Jlnfant; anti 
re(oluen tbat tbep couln 110t take notice of it, becauCe f}e ball 
not taken anuantage of it b!, Jl!)lea at flra: @)o lnben t~ere iJS 
a ~an of age appear~ b!, W5uarnian, nnn tbe otbtr i>art~ 
allmit~ bim fo to appear, be i~ tbereb!, tonclunetl, becauCe be 
batb atnnitten bim fo to appear: ~o fa tbe 17 Edw. 3. 70. anti 
tberefo~e 3lungment muft be afftrmelJ. 

Z 2 Term" 
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Shatter <& Ux' )ler/us Friend, 

VIde Ie Cafe fupra. Jaoln tbi~ ~etm tbe Q!.oUtt neUber· 
en to,tir m:>ptnion~ Seriatmt. 

; Eyre. €be ~~obibition i~ well gtantell. 31 anmit 
tf)at lnbete t()t Ecclefiafiical Court p~oceen~ in a matter meerl!, 
ePiritual tbougu tbeir p~oceeningS) be contrarp to tue €om", 
mnn )LalU, pet ltO ~~obtbttion lies, Noy 12.. 2. Rolls Abr.300. 
12.Rep.6). 1 ,Rolls Rep. 88. 2. Inn. 608. goe~ upon tue tltffitt= 
if.ion betlUeen toe furmife of fjabiltg but Dne mitnef" to 
p~Ol1e, ann toe ([ourt'~ nifaUolUing Df Dne mitner~. 16ut] 
tbtnk a ~~ooibtton ougfjt to go, becaufe tfje!' babe ntralI01D= 
en tbe W>lll1f b!, one mttner~ of a tempo~al matter, but tbiS 
is) onl!, incinent to it matter lUitbilt tbefr J[utiS)nHfion. iPe 
etten Hut. 2.1.. Hob. 147. Moore 4 1 1. Popham 59. 3 Cro. 8g~ 
Inn Moore 907. ann 3 Cro. 666. Yelvert. 92.. Hob. 188. Ri
chardfon ann Disborough's Cafe, Rolls 2 Abridg. 3°°. gull if 
tbe )Law lUere otbetwfre 'tlUouln be a great incollueuiente to 
~,tecuto~~ ann 9nmintfirato~S); fo~ upon an gppeal tbe l:Darrp 
wouln be remelJtler~; anti n~ to tuat of after @)ctttcncc ; it 
lDa5l granten after 0cntence ill Moore 907. ann 3 Cro. 88 
2agnal anl1 Stokes's Cafe. 

Gregory, fo~ tbe lE>!obibitton. IDne mftner~ i~ rutftcCltt 
to Qtbarge bim at <!Common lLaw, ann if one miitnef5) fiJOUflJ. 
not be alJmittcn ta Plobe nt>apm~tlt, 'ttnouln be a great in· 
con'tlenience ~ . 



, 
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Dolbin fo~ tue jp~Obibitto1t, tlJat it ougbt tatoer to be af$ 
tet ~clltctlCe toan bcfo~e, fo~ tben it i~ tbnt it nppearSJ tbat 
tDep babe nifallo\ucll tue ~~mf; it f~ tgc Ulort rattonnl tUtnrr 
tn tbe mO~ll1, tbnt a tD~ouibitiOll fi)oUIll ITo, fo~ tuts is u 
Ulcer ([:empo~ftl tuing, ann tben t~ep Ctlg~t t·~, p~orcen acco~c 
Ding to ClCOtll1l1011ltntu; fufftctel1t Ip~l1lf o~ Hot i~ tbe common 
(!Cafe of all ~nllkinn tunt ate o~ l1JilIl be ~,ttcuto~~ o~ ~n< 
nlintntilto~p • 

1Lo~n (!Cbtcf ]uftfce Holt fo~ tbe };)~oIJtbitiolt, nntl tu,U be 
lloubteb it at flret, becaufc be tbouhbt upon gppf~l tuep 
tltouln tbemfcUle.{j babe relielleil agatnU tr]e ntfaHowl11tce of 
nn!, rueb l!P~mf, but be founn tue1' all inflfren on it, tuat on~ 
wttners 1Ua~ nebEt allowable tDoltiJU of nellec fo 1l1ucb 
CZl:retJit : mberenfS J1!l~mf bp one (LlLt itncfSJ is fufficient ill our 
tam. flCbat tut5J t~ it ~empo~al matter, ann tDcn tbe!' 
ottiJut to go atco~ning to our lLalU. 

]f it be fo~ a )RCllocafion, one mitncf!J i~ enottlJU, Y clV.12. 

ann tlJe I Inft. 6. i~ a particular <[afc; but if tucte ue n '([rial 
of a <!l:uallcn(\,c, Olle [[litner~ i~ enougb bp our lLow, attn fa 
it i~ in tbe cafe of a @lummon~, Firzh. N. B. 97· 2 3 o~ 33. 
H.6.8. it 11.) de confuerud'Regni, tbat tuep babe QColtufnnce .of 
tbefe mattet~, Linwood 1 74. ann tberefo~e tuc!' mull P!nccctJ 
atco~ning to .our JLalU; ]n cafe of '(tptbt~, tucir lLaw rc= 
qutreu notice to tue Jj!)ecfon, but .our JLaw requfre1J nn fucb 
tbing, 1. Rolls 307.. fpe alro .obfetlletJ tbat tue rerolutfon in 
l. Inft. of all tbe ]llnge1J 1tJa1J Parch. 4. Jac. 2. aun pet in tuc 
bet!, next ~erm in Brown ann Wenrworrh's Cafe, tubtcb llla~ 
Trin. 4. a 1(1)!obfbition \ll"~ grantctJ! ann fo 31 tbinlt tbi~ 
~otltt i5J fetlen tbougb nn anfwet mane to tve Q!oncetrtan 
of all tbe 3[ungC1J, onIp tunt fame of tbem b~okt it tue 
nett€etm. 

Bachudl: vel/US ClinLtrcl. 

CAS E ucrl1inet toe Defendant a~ ~bel'tff of Kent, recitfnlt 
a 31utlgment at tbe Plainriff's §Suit ulJainft \\ illiam Dy kc, 

fo~ 40G 1. ann a Fieri facias tbttenn nCIitJetell to tbe 0berfff, 
tbat tbougb Dyke ban niber~ ~mn~ ann <lCbatteISJ, pet be 
fJan ncgleffen to ~etie tbem, ann mane a falfe )Return of nul!a 
bona, non cuI. pleanetJ, Ott a ~rtal befo?e tue lLo~n <[bier ]ufftce 
Holt. ~be Qtafe 1tla~ tbup. Dyke, Brown nnn otbet~ were 
Wartntr1J of feuetal @)unt~ of great dlalne. Brown bctn!J 
tnnebtetJ, a Fieri facias \UuS fuen oguinff bfm, anll tbereotl tIJer! 
®Qlt1~ \Uer·c al! fet~e1), ann {n H1C ~Dcritff) QrutlOtl)?, an'O ccn~ 

requi:nrl~' 
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Goods in fcquentlp not liable to tue Plaintiff's et.tccution: Jl)eltl bp Holt 
Execution ([bief jiutlice, tuat being once relien anti tn <!Cufion!' of )Lam 
tho' wrong- tiiCp coulll not be felien arratll bp tue fame o~ an otbee @lbertff, 
fully., ~re anti if tbcp \nere fol'O tbcceon, rueb bargain wouln be boin. 
not lJaEb,e jj)ciU nlfo, tlJat tbott"'b tl'e t1 ban .oint ann unntbi'Ocn tntete 
tvan Xl~ - t,) 1;.1 t; , 

cution. efi~, pet Ollip tbe fiJare o~ part of Brown, ann no mo~e couln 
be fCliCti UpOll tbe (!];.tCCUtiOll agatnfi Brown' s ®mn~, anti con:: 
fequcntlp Dyke ban QDQln~, ann fo tbc Return tna~ falfe, ann· 
tne ban u dlerl:lHt ann 3lungment fo~ 200 1. being tbe balue 
of OUt Debt. 

Note, ')Botb tuefe }1!lotntfj tuere refoU.1cn in <!Court tbe IDa!, 
befo~e bv. bim in bb:) ~r!JUmellt, inter Etkins ann Wefierne, 
ann not ncnien bp an!, of tuc ]un!Ee~. gnn 3i fatu .n:bief 
3/uftice Pollexfen's IDptniolt unner ut~ l!>ann upon tbt~ oceafi .. 
Ott, tbat on <!1S.tecution arrainfi one llt>attner~ \1POln~, onlp bts) 
fiJare o~ pact i~ Hable. 

Buxton ))erJus Home. 

D EB T on a 31uni.\ment" 1lbc Defendant plean~ tl~at be 
tua~ taken tn <!,T;.tecution, ann boluntarilp permitttn to 

~rcape, ann tbe Plaintiff confenten to it. 
~ue Plaintiff replie~, tbat be ntn not confent, Ec hoc petit 

quod inquiratur per patriam. 
flr.be Defendant Demurtfj. ~bc Plaintiff Join~. 3i ntn offer 

to argue it fo~ tbe Defendant, but baning begun ann openeb 
tue Recoln a~ befo~e, tna~ ffopt bp 3iuftice Dolben, tbat it 
llJaa a plain fetlen Jj!)oint ; ann to tf)Ut tue ten e.llllCUttetl, 
tbat tue @)beritf cannot take bim again. 13ut againff tf)e 
}lDartp Plaintiff it ifj no 15ar. ann Qtbfef luffice Holt faitl, 
an affton of Debt nin lie tbougb petbap~ not a Scire facias. 
@)o tue!' all gane rule fo~ 31ul1gment fo~ tbe Plaintiff lUitbout 
baufng Ull!' grgument, mbieb tua~ intennen as; follo1U~. 

Qyxre if all!? bifference bettueen Debt ann Scire facias 
quoad hoc. 

'lirbe Plaintiff ougbt to ~ue tue eberiff ann not tbe 18>artp. 
'fa:be Plaintiff i{i at ltO lof~, fo~ be batb bi~ remeb!, agatnll tbc 
~beriff; tue Debt f~ a~ it tnere tran~fcrren; tbe ~bettff fp~ 
anftnerabIe in IDebt, ann be i~ now become Debitor ex deli
do, anb tbere iSS no reafon wbp be (fJouln bane ttuo remenic~ ~ 
ann bp tbt~ QEtrO~ of tbc ~beriff be batb bcttcren bt~ reme~ 
lJp; fie trutlf'O tIJC ~bcrttf tuitg t~e Qtutlonp of bim; ann 

tbere 
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tunc [£1 no HUrOn If be be once lJifcbarrren roUP be tlJouuJ ue 
Iiaule lUitbout u new I[onttilcr; tbi~ i~ nz!tber a negligent 
no~ a pctmtffib£ <CfcQpe, but u uoluntat!' In('.~te 'l3~!HI make 
it great nffferencc bcttueen boluntllt~1 anD pcrmW:iiie <!Efrup~£l. 
€Sluppo[c be tfCobcr in Vin aa'ion nrrnillff 11,r5~ !nt be mal' Dnt:;: 
Deht urratnff tue €lorrirr upon tE)C Q2fcupc, nDO i% ul1fwer", 
tIe; 1l!H1 fo i~ omey (llli) Pa ync' s Cafe, 1 Leon. 217. In aai:JI! 
(lit tbe <[afe ill? tuc ~iJ£tiff agufnft tut p~:fond: fSI& fin Q;f: 
cape, be ~Iea'Op tOtit tue o~iginl!l Plainrif1 tan fUS23, tccou:ren 
ilnn recelben futi;1fucriol1, ann tout acknoltlletljJttl upen F .. rlo~tr. 
~bere i~ botf) reafon ann atttbo~itP fo~ me, ann neitDt;; it" 

gntnft me, a~ ] bope to ~uin(e. 
]n Linacre ano Rhode's Cafe, 2 Leon. pag 96.Pl. I 17. Linacre's 

";01)p 1l1a~ taken in C!.E,t£cution Ott a ~tatt;tc; Q:bc §{Jeriff 
IloluntariIp let~ [Jilll at fargc, ann aftet1tlacn~ tDe <[ounfee 
ruen (!Ex£cution of bbJ 1Lt.ln'O, nun an Audita querela bJougbt 
bp tue <!C'onufoh anti argucn firol1gIp tbat tue eExccution 1l1a~ 
entire, ann all lJifcbnt{Jcn. ')But tefolben per Cur' tunt ~xe~ 
cution migbt be fuen of JLattO~ ann ®rol1~, but not of Df£' 
1l3otJp. ~nn agreen tn arguing tuat ~afe up tte Q,Counfel of 
tbt otbet fine, tuat if B. be taken itt ~tecutio1t ann bolunta: 
rtlp permittcn to ClEfcapc, tuat B. i~ fun!, tJifcunrlJctl, tuong-v 
it be up aCt of tue l\t>artp, f!l~ tbe Plaintiff batu bun a full 
<!execution. 

14 H. 7. I Bro. tit. Efcape 2. in Banco Regis per omnes. 31f 
a 9}!)un tubofe ')Bonp f~ in Q!;tccutiol1 ~fcape, tbe Plaintiff 
batb ltO remenp but ngatnl1 tbe ®aoler. 

Bro. Novel Cafes, 5 Edw. 6. Seer. 4(2. IDebt 1.111 QEfcape 
agatnft a ~beriff. Ii)e plean~ tuat a fo!mcc ~fJetiff ban tue 
ll!lart!' in Q!;xtCutiolt ann 1nilliltlJlp permittcn bim to ~fcape, 
tunt aftet1llarn~ be retook bim ann 3!mp~irol1en bim, ann tuen 
tue Defendant wa~ mane ~betfff, ann permfttel.1 fJim to (!ff: 
cape; ann beln a goon }1!>lea ; fo! being once pcrmitten to 
Qffcape tue (croun 3lmp~ffoltmellt 1lla~ not in <!C,tcctltion fo~ 
tbe ~art!', ann fo t~ Bro. Efcape 45. 

31lt Rigdeway)s Cafe, 3 Rep·5 2 • <[ount on Ull <!Efcape • ..fr'rcfiJ 
purfuit pleanclJ. lRcfoU.lcn tbut if be be taken on u fref1J pl:r~ 
rUit, be llJall be in (/f,recution fo~ tbe llDattp tbOttrrD out of 
bi~ bieW t 'mut if permitUn to Q!;fcapebp conCent of tbe ~be# 
tiff be !ball be fo~ euer nifcbargen, ann bUbe tue benefit of it. 
gnU tbe teafon tbe!, gibe fO! it i~ !Joon ; becaufe in tue fitff 
rafe {)e fiJaIl not take anbatttuge of bt~ own tn~Otlro but bere 
be 1lJall, becaufe of tue confent! Savage ann Beckham's Cafe, 
Moore 597. <llfcapc bp tbe S5>fJcritf. '([be Defendant pleaU~ tgut 
thE' ~aoler len vim Extra ambitum goaLt: & ultra npas Sabrina'. 
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ann beiO ill, becaufe nin not pontinelp ann ntrcCtlp fup tbat 
be uOluntartlp permitteD vim to ([;fcape, ann tben tbe l)Bar 
vun been g-o)'o. 

t!rbnc toe £Jueriff rouln ueuer retake bim, uttn be couin 
t1£uzr be ill iErccutiolt fo? tlJe Plaintiff if retaken, ann confe. 
quentlp Jtwaa a full cEt£cutfon O~ to bf~ '13onp, ann confe: 
quclltlp big 160np if) tiffcbi1tgen, tnberea~ )tt~ otbcrwffe on 
a negligent I[:fmpe. 

-m:br ([are of Mafon ann Clayton, ero. Car. 25'5. fts on an 
qffcape «!JOlliff toe tuill of tue €1Jueriff, ann fo it tg tn Rolls 
I Abr. 90 I. Tremilian nnn Roberts in Rolls Abridg. 902. is on 
tllOtiolt in Urrefi of Jungment, ann tue nmfon of tbnt nntl 
Alanfon i~ founiJen all an untrue rearott, viz. tvat tbe partp 
flJuIlll0t take alluantage of bt~ own 1U~ong, fo~ tbere tue l~ ar~ 
tp wu~ guiltp of no ill, ann no reafon tbe ~betitf cOtlIn not 
t£tak~ bim; be nin 1Ubat be lawful!p migut, ann fo~ anp tbiu!) 
ue {mew to tbe contrar!' it ll1igbt be bp .cqDtr of tDe Plaintiff, 
fo ti)ut tije rearan fail~ bere. 

In Kellway 2. It tua~ a lloubt if an <efeape againll toe will 
of tue ~aolct if tuete catlin be a neln ~tecution ; but nQ 
quefiion tbell, but tbc!' took it, if 1Uitb tbc will of tue Q5aofer 
it wouIll not. 

3n tue <2rafeof tbe ~bertff of Effex, Hob. 262. it lnas 
beIn be couin ueuer be in <!f,reeution again, tbotlgo toe 
}j)nrtp wouin pieHl it to tim anO U)e Plaintiff win aUem it, 
i1ecnufe being let to go ab~oan uoluntarilp up tue ~aoler tbe 
(ftccutton IDa~ utterl)? llifcbargen, wbteD wa~ acco!ntltg' to 
tue <[afe tn Brook. 
a~ to Ridley ann Mazile's Cafe, 3 Kell. I~5'. tbat wa~ con

tra voluntal. of toe ~bertff. 
a~ to tbc QI:afe of Vintner attn Allen, Carter's Rep. 2 I~. 

tuat tua~ becaufe not fain uoluntariIp, ann fo i~ tue renton 
!Jiben bp tue lunge~ in tOftt 13rok. 

tJrtfCutfon of tbe '!5o'Op lap not at <!Common tnw, Dut fa 
gluen hp tue @ltntute a~ tue beft ann motl fO~Clbte tCtl1rt1P; 
tue 130tJp fianlla a~ a fatt~faaion tubUe tue t3artp i$ a!rtr. -

muen tue Plaintiff truk tim in <!ftecutiOll be coofe tbtl1 l:~ 
bt~ beft temetlp; be cotlin not but fo~tfee tuat tOe @)bcriff 
mlrrut fet uim at largc, )ttuas oi~ own foUp to cbuft an Executio 
caduca. flCbe Plaintiff t~ not a perfeCt ~tranger to tbe ~bc~ 
riff, fo~ be batb truficn tue ~ueriff bp fuin!.\' a Ca. fa. f)f 
mtrrbt baue fuen dnotber e.terutiolt. a~ to tbc ~b('rtf: te!'lL; 
a pro~ ~an, tbnt t~ llcller to be p~cfum('O, tOJ tuc t atu tatf) 
p~ouiD£n ot{)et1Uife, &c. a~ to a Qtombinatiolt potnblc; no 
9l3an furel p wiU combtne flnatn!l btmfelf. ~~ to H'c @lberttf 

?IItlr~nr 
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llpinrr, toe t9att!' mi!Jut babe nieo, nnn fo tbat ig all (me t 
Phillips anti Stone> Cafe, 2 Leon. I 19. pI. 162. Debt upon an 
i)bIflJation per Vicecom. JJ!)lea tlJat it tuag giben tuttle in 
~uffo'tl!? upon retaking after an QErcape. J!)eUl r.rp~efi!, tbat 
if efcapen tuttb tue permitrion of tue llDaoler, tbe QEtecution 
ig elttfrelp gone ann e.rtinguifiJen, ann tue t3artp at moofe 
~ttit be 1U87:) taken fiJuU ueuer refo~t to bim tuut efcapen, 
but fiJuil born bimfelf to tue ®aofer fo~ big remenp. i)But if 
be Qff(ape~ of Dig olnn \t1~ong, tbe 0aoler map retake bim, 
tiU tue Plaintiff batb mane bi!$ <!fleCtion, tubetber be tlltti 
~ue bim 0] tbe ~artp+ 

]ll tbe IDetIaratioll tbe Plaintiff faitb tbat be ban no (!ftc£" 
(ution 011 tue ]ungment, mbtct tg fa Ire. '([befe aJO~t mote~ 
31 ban p~epuren; ann in trutb mben 3l ban nemurren 31 knem 
not of tbe ]ttl1!Jment in Alanfon anti Butler's Cafe, in Car. 2.. 

Inbicb ia true lLam, ann fetIen, tuat an C!Efcape agafnff tbe 
will of tbe @>beriif, eitoer Plaintiff O~ §6>betiif map retakc. 
!lOn Qffcape UJitb confent of tue ®aoler, tbe J$)attp batb 
.onlp remenp to take, not tue §6>bettff; if tllitb confent of tbe 
Plaintiff, tben neitbee Plaintiff no~ ~berii tan retake bim, 
tbougb !Debt be tlnfati~fietr~ 

Edmond[on ver/us Walker. 
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P1RObibfttOtl. 't!tbe Defendant Walker JUbeIg in tbe Admiral- Prohibition: 
ty Court a£i QErecut.o~ to bee li~u~ba~n Nehemiah Walker, Suggcftion 

late ®affer .of tue ~utP Parlarmltan alIas Henfon, ann tf)c claimeth 
0bip ann apparel, ann batb tDe fame necreen tn be foln fo! Property. 
papment of tbe fain ®afftr ann tbe ~eamen~ [[lage~. ~ben 
fiJe bp a fupplemental lLibel furmtfe~ Edmonfon tn be tn 
t:)otreffion of certain @>aiIg belonging to tbe fain ~btp, tllbicb 
IIp t1Je fufn Decree were to be foln, ann tbe fain Edmondfon to 
babe been allmoniflJen to rennet an account of tue particu# 
Iae~ tbeceof, ann to neliber tbem to John Cheek tue ~ataJa[ 
of tuat QI:otlet, tbut tbep migbt be foln atco~lltng- t.o tbe 
IDecree. 16ut Edmonfon batb nettber giuen an account no~ 
neliueren tbe ~atlg, nnn tbcrcfo?e p~aten tbat be mfgbt be 
9ttucbt donee, &c. ~bat Edmondfon ntn tenllet an account 
tben of tbere ~ain ~atlfj, tlUO jfo!e §6>ailfJ,&c. ann IDecrcel1 
to be attacbt until be ban neliberen tbem. 

'Qrbe Plaintiff ~ug!Jeffg tbe @)tatute .of Richard, ann tbnt 
tbe Admiralty ban notbing to no tllitb lLann atTairg, ann tuat aU 
~leag oftlCrefpafg, Q!afe, &c. tlleee pertaining tn tbe <!tottrts 
.of tue <!tommon la\tJ. 1tf)at one Taylor fll!mCtl!' ~aftcr 
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of toe fain ~bip, attn IDtnner of tbe fain ~atl~ \Ua~ mtl£btcn 
to tbe Plaintiff in 80 1. fo~ tge fain ~ail~ ann otyet ~atl~ Ct 
bflU bougbt at Stepney. 'QCgat being fo fttnebten be nin after" 
tuatnfS at tbe fame WJarifiJ neliner tbe fain ~afl~ in tbe 11.1:: 
bel luentionen to bim afS a 1IDienge fo~ tbe iDebt afo~efatn. 
to be lletainen quoufque tue fain Debt 1tla~ fatifSfien. ~bat 
be tna!S not pet fati~fien, tuat be netainen tbem, viz. at tue 
~atifiJ afo~efain. 

[lpon tbt~ ~uggefiion 31 moben fo~ a ~~Obibitt(ln, fo~ tIJat 
toe anmitaltp bannotbtng to no tbetetnttb,becaufe out lSotTef., 
fion ann Detainer 1lla~ at lLann; ann befine~ tne ban ~~open!J 
befien in u~ at lLanlJ; ilnn if tne ban none, pet tbe Tort tnbicf:J 
lDe tuere guiltp of, tna~ at lLann, anti tbetefo~e nttetUlinabie 
onlp at (ltommon l.atu! 'QCbe teafon tubp Wreck i~ nctermill~ 
able at l.ntu, i~ becaufe tf~ altuapfS caff upon tbe l.ann, 
2. Inft. 168. mlbere patt ifJ triable at QCommon .tatu, ann 
part bp tbe anmtral }Latn, tbe (ltommon lLam llJaIl be p~efer: 
ten, 12 Rep.79. Capper ann)oncs, 2 Rolls Rep-493. 41nft. 142. 

3!f a ~an take a ~aft tloating at ~e~) ann iJ~utn1i it t{L 
lLann claiming anmtral 3lutf~nHhon; aCtion lies not agatna 
bim fo~ tbf~ in tbe anmiraltp. but at (ltommon l.atn, be" 
eaufe tbe Tort tna~ at JLantl. ~ajo~ of Harwich's Cafe, Mid. 
10 Jac. I. Rolls Abr. 513- Hildebrand's Cafe, Hill. I ~ Jac. B. R .. 
I R01128 5. IDtunet fentlfJ a @>bip to tbe Indies to ~ercbanni}'e,. 
it commits:; J~tracp, ann tuben tt returntt to tbe Thames tbe 
~nmiraltp (ltontlemns:; ber. after tbat tbe IDlnnet take~ a1Uap 
tbe ~ails:; ann ~ackltn!J, anti be ts:; fuen in tbe ~nmiraltp ; 
a w>~obibttion, lie£f, tnbfcb is) almot1 our (ltafe! jfo~ berc 
l1la~ a tItt1tnft lt1~ong. anti a~ to tbe cafe of Wlfracp anti @lale 
afterlllarlJS) at JLantl, tbere tbe W>itate ueber ban l13~opert!', 
ann tbe ~ale at lLann 1na~ nepennant on tbe taking. ~ert 
tbe ~!op~ieto~ tua~ potretren anttcetlent to anp @>uit, ann tbe 
eatl~ not ltabIe till Qronnemnation; fo~ If tbe @>bip ban becn 
fain at l.ann befo~e fueb @>utt a l\!l~obtbttion llJoUltl babe gone, 
ann Co it batb been on mp ~otfon tn Hoar ann Clement's 
Cafe, Hil1.35. anti 36Car.1.. Violet anti Plame.Untl::. Cro.5I4. 
is e.tp~er~, tbat a ~btp Iping at ancbo~ i~ not lUittin tbrir 
3[urf!1t1iftton, Meuxin ann Penfilvanian tbe fame. Leigh anll 
Burling's Cafe, Owen 102. ~atler of a ~bip bup~ ~ail~ ann 
lltber tbing~, anti neUberen on boatn, not wttbtn tbeir lu" 
tt~niaton! 3lf tbe IDwner fell bee anti Jfutntture, ann tbell 
run~ atuap, anti tben euit t~ in gnmtraltp fo? ~aH~ 
beltlleten, a ~~obfbitton lie~. lif ~ackle be bougbt at 
JLann fo! a ebip, ann euit itt anmtraltp fo~ it, a l0!obibt., 
tion Ife~. Jpere tbe ~aH~ are (cUtten, ann not part of tbe 
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0bip mben tuep nrc on §JOanr. 't[:i£J out a neutce to ~ue fo~ 
toe ~uip, anti tb£n to !Jet tue ~iltI~ n~ appurteltance~H ~be 
0uit fO? ~aril1ets WaIJe~ i£5 of tueir j[urt~ntffion but b!, 
fufferance, finO fo mas it beln bp \Vyndham, 3 Keble 7 I 2.. '~tfS 
onlp 01' p£tmtfficn fo? tue belp of '<l.:tane; fo~ tbep map 0ue 
at lLann: !~£re i~ p~opertp claimen anti tu~Ott!J :bone (if att!') 
nt .lautl. 
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([bicf ]ufifce Holt. ~ati1tet~ [[larr£fJ are witbtn tbete 31u= Admiralty 
ri~niffioll. 'Qebep map feU tue ~bip, ann tue 0afl~ ann ~ac= Court may 
Ide are part of it, ann remain part of it tuben tuep ate Ott proceed fL

~Uoar. ~be ~bip it felf i~ at JLantl lUben in Illarbour, tt)l infra ga!nfl: th: 
Corp' Com', ann tuetef(l~e tbat i~ no caufe fo? a ~~obibttt01T. Sh~PTSa~s 
gun a~ to tue <[ufe~ of tteefpaf~ none infra Com'/ti~ true tbep:~ a r

ac 
f ~~ 

are out tlf toe ]uri!fOiffion, but bere t~ onip a ~onnempnation wh~nr 0: " 
of it, it!) an acceffarp o~ appurtenance. gnn a)l to tue l\D~Oe Shoaf, 
pertp toe!, tuiU ann muff allow it, if pou come tn ann plean 
it. if otoerwife tne will p~obioit tbem. 
~ben 31' alteren 1l1!' @Juggenion ann aIfengen an offer of 

~lea claiming }1!)~opcrtp ann refufal of toe Wlea, ann ban a 
~~obibition. 

Note, ~beir courfe i)l not to eecelbe a J1!)lea unlcf~ we 
b~iltg tbe @Jail!) into ([ourt, i. e. tntojtbe ~ullon!, of tbe ®f:: 
ficer, ann tben tbep will anmit a <.!I:fatm anti conteff of }j!l!Oc 
pert!', And in truth chat was the reafon of their refufing any Plea 
in our Cafe, but now Affidavit being general, no Notice was ta
ken by the other fide of that difference of their Court. 

Clayton verfus Coat[wonh, 

NArr' en Tranfgr. de eo quod defendens fimul cum. A,B. 10. 
Martij Anno 1ecundo,&c. Vi & armis quandam navem ipfius 

GEer. vocat' tue William ann Deborah, at -tben loanen 
mito nibeta ®ron)l of tte Plaintiffs fregit & intravit, ann toe 
<ZJ:abin of tbe fame §>bip tben ann tbere divulfit & diripuir, nee 
non bona & catalla, viz. ducent' librar' Plumbi, &c. ttfn take 
ann carrp awap, ann to tgeir OUln ufe n{n connett fi!!tI 
ntfpofe, ac etiam on tbe ~arincr~ of toe fain ~btp belongtng 
being toe ~eruant)l of tue Plaintiff ntn tben make an atfault" 
ann to toe fain q3arinet~ tales minas de vita & imprifonamem', 
tben ann tbcre impofuir, ann tb~m tuitb tnJutfe~, viz . .atfault~ 
ann gffrap~ adtunc & ibidem aflecit, tuat tbep couln not go 
tueir GlopalJC fo? ttDO IDap~; ann one of toe fain ~atiner~, 
viz. tte ~alll?r ntn tbcn ann toete Jmp~iron ann IDetain b~ 
two IDnp)l, peE quod tue ~Oip couin not p~oteen In tbe 

a a 2. a.opaat 

. ,. 



~---'. -.~~,~~--~----------------------------

~8o Mich. 2- W. & M. 
t:IO))f;Gz fo~ I 7 rneek~, per quod be loft tue p~ofit~ of Dt~ 
®o.iD~, Et Jl.l' Enormia, &c. contra pacem, &c. 

CDc Defendant plcUllen Non cuI. illtn [lcrniff fo~ toe Plaintiff 
nun 40 1. IDilmalJe~. 

31 maben in atreft of jiunrrmeltt, tbnt bere 111ft!) QCare ann 
'Qttefpaf~ joine'tl, fJotb 'm:.refpafp Vi & armis, '(trOller <[on~ 
ller11011, ann ~pecial Q!afe aU jumblen in one <[ount ; Sed 
non allocat' per Cur', fo~ tuat )ti~ onI~ an 9:gg~allatiolT, ann 
tn tue lRcJjtfter nte nbunnunce of w>~efinentp of tbat Ea" 
turc. 

2.Qf,rceptfolt;tfs lRepugltant,becaufe be fa!?5111e tmk ann car, 
rie'O tuc ®mns, &c ann pet tb~eatnen tlje ~eamen fa tuat tOe 
~btpaltn ®llln~ couIn not go,&c. ann tbep cattltot be intennen 
llttfcrcttt, \lDOl'Op &c. 

gnf1neren tbat tbe latter lttas onIp an a!JlJ~allatfolT. 
3. Qi;,Cceptiolt, ~bat tbere wafJ 110 Venue lain moere tUE 

vOJn~ were taken awa!'; ann tui~ cannot be couplen, fo~ ~tip 
a~ a tliffinff Q!OUllt. '\!Cbe Defendant migbt bUlle been fDunn 
gUlltp of tbifJ part an'tl not gutltp of tue bleaking, &c. j)1 
Danett uguinn Collingden, Mich. ~ ~ Car. 2. in tbhl <[OUrt 
.on ~r. Holt's ~otion in arreff in 'Qrrefpaf!) fo~ taking Ave
ria querentis, viz. unum 'Equum, & unam equam, necnon unum 
Galerum : JJ)eln ill, becaufe it Ia!,~ no p~opertp in tue JJ)at. 16ut 
per Cur' tbe necnon tbougb it nin coupel tbem pet it couln 
110t be callen an al.leria; but in tbe p~efellt QCafe tue 
necnon COUple!) all, ann 'tifJ but 011e §5>elltence, fo tuat it 
ig lnell enougb after a [1cr'tlfff, ro~ toe necnon ifJ Copulative,&c. 
nnn fa ]tt'oJjment ro~ tue Plaintiff. 

Dominus Rex verfus Bill & are 

Return of TIPC Defendants were p~efenten in tue Crown Office fo~ a 
aRefcous on nefcue of a <ZJ:oucu attn ll)arnef~ returnen upon a t ieri 
a Fieri/a,'. facias, ann upon 9ppearancc of tue I~artier; tue lReturn ma£{ 

Qua1l)en attn tuep nifcbarJjC'tI, becflufe not gron OIl i1 Fjcr, 
facias. Entr. Trin. ult. Rot. 650. 

Tamhn 



C A ~ E f02 @,lnn;':zt. Narr' tuat tDc Plaintiff 1UiI~ a gOfii) 
attn faftbfni €ilubjeff of ti]rir £)3aieftte~, u:nl 811 fncb 

it rrron ann faitbfuI ~nbjelf of tl]efr ~aj£ffie~, anti Dr tbe late 
Hinrr James, &c. from bf!S Jantiuitp De ban beett bimfelf free 
from aU .frnlt£),. ann got £}3oncp aniJ Q[te'oft bpfuc~ bi.z 13e~ 
fJauiour, tbe Defendant to ~cun'OfIi)'e oim, fafo to bis @:~et~ 
bunt) Your Mailer is a Couzening cheating Km.Yt: and a Rogue 
[0 boot) aud couzened and cheated all the Parii11, ( quandam Par' 
de Withicombe innuendo) and all Perfons he deals with. '16p coloUr 
(If motto lllOriJ~ be i£l l1ampnifien ~n bts Q!:tenit, &c. ad Damp
num, &c. Non cui. pleanen, [lertllfi fo~ tue Plaintiff. 

] mollen in aneft of ]ungment, I. abnt upon tDetr .own 
fi)e1tltng be 1t.lll~ an }nfant, fa? be fap~ a11 a 0ubJcff.of toett 
~ajeftie£), ann ft\illg James, from bt~ '1Btrtb,&c. ann it~ well 
Itnottm wben bi~ lReign began tbat be couln not be [eben 
~ear11 of age, ann pet tue ')Btu 15' b~ou!Jbt I:Ip gtto~l1ep. 
2. ~bat tbe tno~n11 are not aEttonable being fo !Jenera I, ann 
not lain tbat be ban onp ®fffce, o~ tna~ QCbuccbwnrnell, o~ 
ban anp nealtng~, ann no fpecial Damage founn, o~ fa mucb 
a~ luin. '([,bat fucb m O?iJ11 lUiU not bear an affion tue ')BruIt£) 
are clear; fo? cou)'ening in p~ibate nealillg wtll not bear an 
gffton. CO.4.Rep.16. 2 Bulfir.2.2.8. March.pl.I35· Godbo1.284< 
2. Cro. 427. Goldsbr. 125· Hob. 76. Owen. 47· 56. Popham 
177. Hut. 14' gn tgefe 13ruk~ are tbat cou)'ening ann ebea" 
ting-, ttllIer~ fpohen of all IDfffcer, are not aCtionable .. 

lUl1gment {tain becilufe not aCtionable .. 

Whi£Her ver/us Aley. 

N A R' in <2tnfe, pro eo quod cum toe Defendant itt confine~ A Wa er 
ration tunt tue Plaintiff ban patn bim tIncc ®uinL'n~ De 011 the g Go· 

p!omifctl to pap tve Plaintiff 50 1. in <[afe tue 0011Ctnment vernment of 

of Ireland lUere not ~urrenn~en o~ taken into tue t)«llu;) O~ Ireland, b\'~ 
~otnet of tve tv?incc o~ l\3?tncef~ of Orange, (wbctber tuc!.' ing in the 

flJouln baue tbeir tben p~erent O~ ~n~ otbet ~ttle) O? to fame ~~~e~ of 
otber }13trfotl o? ~etron~ QL"ommt1ftonen 1:11' tyem O? one of an~ ;:~cC~'l;; 
tl)em, o~ to tbe ufe of ti)cm, o~ one of tbem, on o~ befo?e tue of Orrmn 
,;oth.nap of December ti)en nett fonowing ! ann auct~ tbut at ,:. 
f:IJ(' time Df makinlJ tpe t.:l?OlUife, ann nI1Uap~ after to tbe 
[atn 30th. of December, WIlliam Henry ann Lan!, Mary bf%) 

[. ;-rIif" . \. ' . \,.. 
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[[1 ife (now ming ann ID.-uren of England) were ~~ince ann 
12J?inc£[;5 of Orange, nnn UJat tbe ®ouernment of Ireland at 
unl' time after making .of tue JF)~ol11ire, ann b£fo~e, o~ UPOll 
tbe fattl 30th. of December, tna~ not furrenlJ?cn o~ taken into 
tbe banns O? ]F)owcr of tiJe JF>~ince o~ )J!)~tn(erf) of Orange, o~ 
to anp JPerfon .0; JF>erfollp (ommiffionelJ bp tijem O~ dtber £If 
tuem, OJ to tuefe O? eitber of tbete ure; ann IapfS an Indebi
tus A!Tumpfit fo? So 1. i)nJJ to tbe Plaintiff's ufe. 

me plrnnen u.s to tue feroun JP?omife tuat non AiTumpfit 
modo & forma, ann 3Jfue joinen tbereon. anil a~ to tfJe firff, 
Attio non, quia tue ®ODernmellt £If Ireland ltJa~ taken tntll 
tue power of tbe nom Jl\tHlJ anti i)uren befo?e tue fain 30th. 
of December, viz. tue 2)1th. 

~be Plaintiff replte!J tbat 't1tli15 not taken o? furrenn!en, 
Et hoc petit quod inquitatur per parr'; ann tbe Defendant Simi
liter. 

£[)n tue '<!Crial of tbi~ ]trur, we Jufftfie fo? tbe Debt, tbat 
bp toe acceptance nf tue ([rotun tbe 13 th. of F~br. after tue 
[[{arret Info, tuel' lUcre reuBp & de FaCtoI'\tnrr rmn £mren of 
Ireland; tbat bp Poyning's act tlJe fame 1Ua~ mmc.rc~ to, ann 
nepell!lunt on tue ([rotun of England; tvet toe fame .laL.;~ 
gouecl1eil botb ; tbat being ~O\lereign~ of England tusp wets 
fo of Ireland; {Ulil tbougU tbep ban not tbe aCtual anmfnt~ 
firattolt of tbe ®ouernment tuere tuen of tbe rubole, pet 
of London-derry, ann fome Itttle tE)art~ tbere anjaccnt tuep 
{HrO, nnn tltn apPOInt i)fftcer~ tbereabout~ hotb <[ibil ann 
q3iHtarp ; ~bat if it muff be tntrnilcil of tte rubolc £ting" 
nom, tben Scotland map a~ tueU be fatil not to be in tteit 
J])al1n~, becnufe fome of tue Jl)i!Jblat1n~ are uniler tbofe tuba 
.own not tbe P?efent autbo?itp. 

'{[a tbe firff it lna~ anftucren, tbnt it muff be meallt tbc 
actual Utlmfnfffration, ann tbat tuna not in tbtft JjJanll£i fit 
tuat time. ttbat tte 111orOS (tl.1batfoeuer -m::ttlr, &c.) tlJe111 It 
rua~ t1]e meaning of tue l~attie~ tOut it 1lJoult1 be tOe affmt! 
Unminiffration, (lnn tout publick notice toIn tUft!, ~13tln at 

1 SiJerjin. was unnet anntbee aOminiffratfon at to at time; aun.of ttJt 
Bond fnr ~ IDptnton rua~ Q1:bfef ]uftice Holt. nntl aCCO~l1tn!Jlp ttrrr l.Ugg 
~'ir~'~- :.'1 a general d1ernHt fo~ tbc Plaintiff ')Btt~ be gabe U$ ieaue .ttl 
!'f>{h! ~H~(:~; r mone tue Q!ourt nett uap ann fl.1 we Inti, but aU tue \!!ow:t 

> C Kinv ltJere of tbe fame !lDpinion wttb toe Plaintiff, nnn aCCO~ni!ha~~ 
." ,1 :.< ," be ban bf£i 31Uilrrment. - , 

Note,31t fecme'O ffrnngc to me, tOtl' fiJouIll countenance fnrfi 
wagers,anil permit it to be fontro bp clIerniff upon JRrco~n;.tlnll 
]U!JrrUtent a(to~nin!JI!,y 'Q.[bat tbc eJDQ'i.H"rmueut of Ireland tua~ 
not tn tbclr lPantls;, 1::m tfH?ti ~ptt\fon fe(men tIl hI? gt'Ol!l1tlrn 

un 
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011 tue <tufe of Sid. of tbe ')Bonn fo~ papment of 50 L after 
tue Bc(fo~fltion of f\il1~ Charles; ~be lunge!) conlltuen it 
to be meant ll\iltlJ Charles 1. flccO~!lin!J to tue cttcumffancc$ 
of tb!n!J~ at tue time of makill~ tue 130ntlA 

Fabian )Jeifu5 Plant. 

CAS E in tbe Mayor~s CoUrt upon an Indebitatus Aflumpfir 
gcneraUp fo~ 57 1. acco~ning to tbe Qtuffom of tte ([it!' .. 

Non AiTump{it genernIlp pleanen. 
~pon cCuinence tue Debt llemantJen ig ro~ ®ron~ fOUl to 

tue Defendant's [[life 1t1biIe liuitt!}', ann tUere.on i~ a ~prctat 
dlernHt founn to tbi~ £ffeCf. 

t[uat tue Defendant 1t1aa a jftee:man 8nll.of tbe Cltompaup of 
Hatbandmakers. ~bat Hannah Plam !leceafen, late Wife .of tbe 
Defendant, f.o~ fcneral tF'earf5 paff in a certain Il).oufe in tbe 
lLtbert!' .of tbc <!Cit!' vita ipfius Hannah, ntn n11leU nillinCf anll 
a part from tbe Defendant, fO! tuuteb !poufe fi]e pain }Rent, 
ann tit tue fame fpoufe Sola Exercuit, tue art of Gimpe Laee 
making, ann toe Defendant nin no manner of1l1a!, tntermenllie 
in tbe art afo~efain ; anll tuat tbe Plaintiff nfn feU ann nelf~ 
bet niucr~ ®mng to tbe fain Hannah in o~ller to carr!, on bet 
~tane afo~efain, tn t~I? \tIbole amountin!J to 57 1. fo! wbtcb 
toe Plaintiff now neclareg t 'Qtbat tbe Defendant fo~ 20 ~ear~ 
pan batb not execcifCi:1 an!, ~rane, but fo? all tue fain time 
lDa~ fl, ~in{ner nUfentinrr from tue Englilh Church, ann to 
cettain 1F>err.on~ niffenting from tue fnin ([buteb be nin often 
~!eacb ! ttbat tue fain mtfe of tbe nom Defendant nin not 
keep an!, ~bop, but fo! tbe time afo~erailJ in bet ~rane afo!e~ 
fatn in Cenaculo Domus prxd' operabatur. 'Qrbep fttrtlJer founll 
tuat tbe Defendant nin p~omife to pap tbe fuin 57 1. to toe 
Plaintiff, but tuat tfJe fUln p~omire tna~ mane to tbe Plaintiff 
after tIJ£ neatI) .of tbe fain Wife, ann not bcfo!c, & fi, &c. 

SItguen bp ®r. Darnel, tuat berl? \tIa~ 11 P10mtfe Wbicb 
mane bim cbarguble ; fo~ tlJat \Dafj a confent to bec baufn~ 
toe ~mnfJ, ann tuat if be mere n.ot Hable, toe €ccnttoF; 
lnoul1J be tn~onB'en. lPere t~ no §eme fole 'flCcaner, becaufe 
'ti~ not in an!, ~bop of wbieb notice ma!, be taken, ann b~ 
bin not etereife anp otuer ~rane; iJig [[l{f£ ma~ liable to 
be tmp~ifonen, ann tbetefo~e bi~ p~omtre make~ bim cbarg
able. at Qt:ommoll Lutn, toep are but one latrron, ann a 
tJeIiuetp of ®mlJ~ to uet f~ to fJifj ufe. 1Bl'fine~, tbifJ If,) 
p::-ima facie a cuar!!e upon bim, anti tuen Qtuffom .on!]? maitep 
It uofOnb[r, a$ In cafe of ]nfancp. :If an ~.te(uto? atfume~ 

to 
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to pap aftec 6 ~eat~ eIapfe'O, be i~ cbargable ill {Jig own 
lRigyt, t{Jougb be mtgbt babe abo in ell it. ~o bere, tbougij 
be migbt babe aboil1en it, pet baning p~omtfen, be cbarge~ 
btmfelf. 

31 arguel1 e contra, tOut n p~omire tuityottt confineration ir:s 
botn! ~bat lJere tnaSJ none, ann tberefo~e tbfg f~ uotil. ~bat 
tete ttJa~ no confinetatton, becaufe be hlag not Hable, Bar
ker ann Fox's Cafe, 2, Saund. 136. ann fee 1 Saund. 2.10. !Jatu 
ttP~cf~, tbnt tuc ~!omife tua£i boin, becaufe tt nfn not ap" 
pear tuat bp tbe confineration toe Defendant tua~ cbargeable 
mitb tue Debt, Popham 18 3. March 202.. 31t i~ not founn 
tuat tbefe @COtlSJ were fo~ necetrarie~; tbat tuep were ufetl fn 
tbe Plaintiff's w>~efence; no <!CouafJitation, but tbe (ontrar!' 
founn, ann fo tbe IPugbann not cbargabfe acco!ning to Man
by an7.1 Scott's Cafe in Siderfin ann Mod. Rep. 

'1Btlt bere fi]c t~ plainlp it Feme Sole Trader. st neen l10t 
be in it ~bop, fo! fome 'f!rane~ are ueuer crerctfen tn 
§Sbop~, a):) particularIp ti)ff3, ann fo t~ Phillips's Reanin!! in 
Manufcript in ~r. Lightfoot's ([uftonp upon tu!n ([uffam, 
lnulcb 31 babe feen. '(!toeu fo~ tbe 13ruk~, liU tbat s: (im finn, 
ttrept now anti tueu an utTertton tbat tuere t~ n <!CUllom ht 
London of a Feme Sole Trader, £5 tue ([afe Of Bo\Vet~ ann 
Langham, Betley 9, 10.· beltl bp Crook, H'Jcton cwO Ha:"',-eY, 
to at if tbe Jl)u$bann intermellnle£' tnttb tti tJ~rant Df vi~ 
mife fiJe t~ not a Feme Sale, but if be rcIt~~qn:n' fr~ Ct teo 
COlUe a Bankrupt, (i~ be Duet Sea, .(l~ be of ~nGttei,; Yo. ~~d~. (l~ 
ueber intermetliJIe in it, fbe i~ wttbin tbe QI:uffc -}', \:[" t':: arc 
luo~n~ of tbe 1Brok. ann bp Richardfon, be tuuu ffH;'J ::;urrut 
to take notire at bt~ ~erfI, hlbetber a F erne Covert, a~ Ferne 
Sole Merchant bp toe ([unOm! ann fo i£i Cro. Car. 68. ann 'tis 
tbere agteei.1, tbat if toe l1>u£)bann at tbe fame time ufen not 
tbe fame Trade, o~ mcnlen tberewftb, fiJC t~ it F ellie Sole 
Merchant: ann in Lit. Rep·3 1 • are tue tuo~n~ of tbe ([uffom 8£{ 

returnen on 4111 Habeas Corp', ann toat t~ tDe true U1cafttte Dr 
fmotuitlg it. mbere a aloman eretcirt~ a Trade tit 1Vufcb tue 
~u~balln tntermetlnIc~ not, fi)e l1)aIl baue aU anlHlntO:!J£~ anti 
be fuen a~ ~ole! motu bete tf~ fOUlli) tout be intt'i.:Hct:letl 
not; llJe Jiben apart, ann ufen tDe Trade alone; tue ~ron~ 
lUere tJeIitJeren to ber fo! tbe catrpinrr on tunt Trade, fo tbat 
'tt~ plain be kneln bee to be furb. ~bt~ ip a 1~~iuiIclJrrs a 
JTreeman'~ calife batb, aniJ ft~l1ot fit it fiJouttJ be a 'Dut:tfJ£,t 
to bim. 13p tlJ£ QtUffOUl of tDe QIitp fi)c mal' t!f.: a TraJe 
alone, fo after uf~ lleatb ull!ef£i fiJc ~urrie~ n §rttTiH:n, ,m;l 
tben fi)e lofe~ tbat jfreetJom; tbcfe ([tltlO1l1~ are C1Cttu" 
fII)i 10~omtre Wil£; not tHI bcr iJcatb, ann tutn be Ula~; not 

Hl1brr 
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Uable in an!? manner of 1Utfe. :Itt ber life time be wa~ onl!' 
nameable fo~ tonfo~mttp, but De 1tJn~ not to put in an!? 'matt; 
neftuer lJi~ oroll }perfon 110~ biiJ ~{Utl£l were tbargnble, onl!, 
fiJe; now ffJe t~ ncn'O. sf be batl illtermelllell at an!? time 
nUtftl!J bet life o~ potfeft bimfelf of an!? of etbe ®OOll~, o~ tbe 
W~ofit5J of fuco bet Trade, be ball been tbatgable, bccaufe 
tbat it woul'O babe been an illtermellling; but now bere tbt~ 
Qtonfitleration wa5J ltO allbantage to t~e Plaintiff, anll confe: 
quentlp not goon! a~ to tbe 1n~ong to Qtrellito~~, 'ti~ at 
tudr Weril.13ut no nlo~e tban in ~boufanll~ of otbcr Qtare~ ; 
ann bere tbe Plaintiff knew ber ann ber Trade: ag to boill ann 
boinable, ] fap it~ notbing, bccaufe bere be wa~ neber liable; 
fo! afj to tue C!Etecutoif$ ([afe after fit ~ear~, tbere was 
a new ~~omtfe, but an olll ([onfilleratton continuing, ann 
tbe @>tatute tuaf$ pleanable ; fo of ]nfanc!, t n.>ere tuafj no 
obligation upon bim. Adjornat', &c. 

gftertuatllf$ Rider gabe 3lungment fo~ tbe Defendant, annnc:# 
elaren Treby to be nrtve fame Si'Dpinfon ~ ~er. §O! itneferbeSS 
4ZConfineration, if fucb a Feme Sole Trader acquite~ au ~tlate 
flnn nieS, ann tge Il>u~bann polfelfe~ gimfelf of it, if be tlJall 
not be an(werable fp~ bet IDebtJS. 

Bb Tert~ 
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Fowles per/us Bridges. 
Em. Mich. Ult. 29 I. 

SCI R E facias b~ougbt bp tbe Plaintiff on a 1!ungment tt, 
ntol1en b!, bim ann ~r. Nightingale (ftntt~ ilean) ug'ufnff 
Bridges. 

'Citbe Defendan pleall~ tuat tf)e Plaintiff ann Nightingale te~ 
(obeten, ann tbe Defendant b~ougbt a mttt of C!frro~, lUbicb 
ff$ pet llepenntng. ~f)e Plaintiff IDemurr~. 

jfO~ tue Plaintiff J] urgen, tbat tbe mrit lUa~ abaten be: 
eaufe of tue neatb of one of tue Defendants. '1l3ut bp Qrbtcf ]u= 
fiice Holt 'ti£t no Qbatcnrcnt if botb nic, fo~ a Scire facias ma!, 
be fuen againff tbe QEtc,uto~ ann tbe!' mane ~attic~ ; nnll fD 
tbat wa£i obet"ruletJ. 

'(tben 31 urgell tbat tbe Scire facias tna£i of a 31ullgment (In 
a @)uit per Billam in Cur.nofira, ann tucir mrit of 4lfrro~ tua~ 
of a 3Jullgment in quadam loquela Coram he. 2. nuper Rege,&c. 
tbat tbi~ 1tHl~ n lHlrtance tubicb altuup~ quafiJt tbe mrit 
ot Qfrroh a~ tn Dighton illl'O Grcenvites's Cafe, tbt~ Q;,tcep· 
tion mouen, nnl) tbel' nate not nepenl'l on it, but uaue b~oufi'bt 
a new Writ of QErro~. 00 llH1J:) Strode nnn Osborn, Trin. i. 
W. ann M. Ent. Pafch. 4 Jac. 2 Rot. 297. QfttO~ on 1niJrrll1cttt 
in Comuni Banco ilfreffeil to Herbert of a JjulJuUicnt Cora:n 
vobis & Sociis vefiris, nun tbe placita 1t1a~ Coram Bcdjngfield ; 
tf)en after ]tTue tbere i£1 att QISllttl' of Bedingfield's nratb, attll 
a fucccdit of Herbert, attn belil til, tf)ougb urcrrn tv at fDe 
p~oce£ning~ till 31UlJ!Jment lUere placita, fo~ tunt un tcf£t~ ttl 
placita at ficft tf)ougb in Uuo lRci!Jn~; tete it i~ per billam in 
Cur. nofira: ~be ':frok~ ate plain in it, Certiorari to rl'tltout 
a lRec(l~i.l fn Cur. nofira 1tlblCU ltHl~ in Cur. predecdforis; beln 
tIl, Dyer 206. Rolls ( Abridg. 752. are [cuetol <!tafes. 

']t~ 
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']ts 110 objeCtion to f:lP, tutU it l:~ap be a Superfcdeas too" 
ltO Rcco~n be rCmGtc0) ;}r] f~! <[c:fe of a ~ranrCttpt .out of 
Ireland. :It ff;) Hot ,~tfc{Gin!J to March's Rep.lo. 'Qrtat i1) on a 
putticuit1t rcaron, t~ ~mtfe of t i:e peril of tuc @>ea%, ann tue 
~ltft toere fiJ~il Lau2 tbc [rnne cEca U£l anotuer bere. 16ut 
fuppofe a Writ of QErtO~ at Ireland Ott unotber Ju))gment, 
tuep nmp P?oceen below, tccilufe no mtft of Q];tro? in tuat 
QCaufe! lif ]Uil~m£llt be bp Default, ann rueb mrit a$ 
tbi£' b~ougbt, ann a rebecfaI, no lUt}gtnent can bere be gfbett 
upon fueb tcbetfaI, l}tcL1ufe not tbe fame QCuufe !'-af~ barn to 
tmanill tuat a mttt 1nbicu can babe no eifel! fiJouln be it 
Superfedcas. ~uppofe a mrlt of Qftro~ tn tue Exchequer~ 
Chamber on an ~UttOt1 berz, tuDcre it Iie~ not, a!J in §5)uit 
bp ID~t!JinuI, ~ppeaI of Jfefonp, (i~ tDe like, tuat couln ueber 
be a Superfedcas. '3it~ true, allowance .of a Wtit of <!Erro~ 
is; a Superfedeas, but it muff be in tbe fame QJ:aufe. 
~ben fo? tbetr ~1Jetmeltt of Tocl1titp, tbat cannot belp it, 

becaufe mane agatnff tue Ueeo!)); an)) fo! tbefe reafon~ 1ll!:: 
ban ]ungment fo? tbe Plaintiff . 

Note, a~ to abatement bp ))eatb, tue lLab.l feem£i plain, 
tbilt ))eatb .of .one Plaintiff in a [Q.lrit.of QI;rroh abate~ tbe 
mtit, a£$ t£i Holland ann Jackfon's Cafe, Bridgman 78. QEart 
.of Rutland's Cafe, Yelv. 208, 2.09. ]11 cafe of <!Erro~ bere ttt 
]u:ogment itt Communi Banco, 'Oeatb cf tue Defendant notf) 
not abate tue [ijIrit, acco?t'lfng tn Bromley ann Littleton's Cafe, 
YelV.l j ,.Qfrro? bere on ]Ui)gment in Communi Banco in iDotn~ 
cr, Defendant in .n;rro? ))fe~+ Plaintiff rue~ 2. Scire facias anti 
1. nihils retUtnen agninff tbe QI;tectito€~, "nil tben p~ocee))~ to 
cramin Q];tro~~+ an)) bel)) tuat be mtgbt no fo, an)) tbe 
<!Erecuto! \lla~ tberebp mane a JF>artp; but to me it feem~ 
otbertnife tn cafe of Exchequer-Chamber, fo~ tuete aCtO!'" 
nfnn to March 72. tpe lReco~n remain£$ bere notblitbftau" 
Ding Ql:tro? in Carner' Scaccarij, otlJerblife Ott \!frro~ bere in 
Con1uni Banco. 'Befine~, ltO lReco~il tbat i£i remouen into 
tbt~ (,[ourt If) ellet reman'Ocil. true Exchequer batb no lae", 
co~'o tuete, but onlp tl '\!Ltanfcript, tucre i~ Olll!, nIl 3:otf)C1[; 

tp a£i It were fJp QCommftfton between tbofe JIDurtie£i! ann fa 
t~ Burnet an)) Fox, 2 Keble 5(,'+ an AffidaVit of l1eatb of one 
of tbe Defendants in Q1;rro? tit Camero Scaccarij, tbe Qtourt 
wouln no notbing in it ; but tbe t.!ErecutO?£i fue)) a Scire facias, 
ann ban ]U))!Jment nnn QI;recutiOtl; ann fo i~ Cremer ann 
Humbl1:on, 2 Kcblc 467.520. Defendant in \Crro? tn Scaccario 
l1ie£i, a Scire facias to Q.';recuto~~ ~l\.'~ 'Oenie)) a£i fo~. a neloz.;; 
an)) tue nitfcrenre allowen between tbi~ ~ourt anti the Ex
chequer; fo~ ill one ti)C lRec(l~n i~ affuallp remo'bcn, r1 lin In 
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tlJe ctuet tbete'~ cnl~ a <.[ommiffion, ann tuat i~ between t~t 
pattie~ attn no otbet~ ; but in Bowes ann Pawlct'~ Cafe, Moore 
70 I. PI. 9 74. Defendant in QCttO~ in Carner' Scaccar' l1te~ aftet 
ill nullo en: Errat' pl£anen, nnn pet tuep P?oceenen to reberfal 
tuitbout a netu [[i?it de lecordo quod Coram nobis, &c. anti 
in tI)at Qtafe, Hill. 27 Car. 2. B. R. ~. Keble 57 I. lRefiitution 
tua~ granten upon motion Oil an c.!!S,tccution fuen after ncatb 
of Defendant in QCttO~, tecaufe Per Cur' no abatement, but 
Scire F ac' oUlJbt ann. migbt babe been to (!f,tccutO?fS. 

Kemp ver/us Andrews. 
Entr. Mich. ult. 289-

)Trover by pLaintifTt>ccIarCg, pro eo quod be anll one J. N. ann J. P 
?~rvivor of now neceafen, \Ubom tbe Plaintiff furbfbcll, were in tb~ 
JOint Mer- lIfe time of tue fain J. N. potfetfen a~ of tueir P?oper ~OlnS) 

~ chants. anll QJ:battcla, viz. a ~btp callen tue Streights Merchant tuitf} 
ttg apparel ann nfuetfe otber ®rons, to tbe balue of 20000 L 
ann being Co potfetren n1n lofe tbem, ann tbe!' came to tue 
Defendam'tJ bann~ bi' finntn!J, ann be in tbe life time of tue 
fatn, &c. COlluerten tbem to oi£' otun ufe. 

Plea,in B.ar. 'C!l:ue Defendant venit & defendit vim & injur' quando, &c. 
No S~rvl- Attio non, quia dicit quod tue Plaintiff & pra::di rc, J. N. ann 
vortbIP.?e J. P. long b~fo~e tue timc~ tn tue Declaration, ann tbe fain 
k1:;~hl~~~.t feberaI. timefj, &c. wer~ ~ercbant£t., anti a~ Jot~t ~ettbattt£f 

fo! tbetr common ~~ofit tuere potfetfcn of tbe fafb ~ron£J, ann 
tunt up tbe JLaw of ~crcuantfl, ann tbe l,a\U 1l1itbtn tue t)iug", 
notn of England ufen ann apP?Obetl, tuere iLl not O! euee tuas 
anp tigbt of ~utufll0!llJfp between jotnt ~ercbant£t; ~uat 
J. N. befo~e tbe etuibfting of tbe '16tU£t 11ien, ann mane J. D. 
bia Clftectlto~, \nba p~obeiJ t(Je mtH, ann t.a pet ItbfulJ ; ~bat 
J. D. tllen alfo, ann mane R. S. bhl <!ftecutoh tuba p~ouen btu 
[t'fII, nni) i~ pet HbtnlJ, Et hoc parat. eft verif. uncle petitjucl. {i 
Action', &c. 

Plaintiff fDemutr~, attn fiJew~ fo~ eflufe, quod placit' attingir 
ad general' Exit', incert' eft & caret forma. ':, 

':.livivorfhlp 31 ntguen tbnt tbe matter of tut~ l\!>lea t~ tIl; tvat tboU!Jb 
::,·u. wl?m ttt potnt of ]ntereff tbcre t~ no ~lttlliuo~llJtp, pet in potltt .of 
l.r';~1t M.er- lRemen~ tuere fg ; ann all tbat tue 1500ks Cap ifj, tbat tue 
d~)f~:~f~e_ <!ftecuto~ .of tue teartp neceafinrr! fi]aU ta~e account agurnff 
p~ .d [tbe ~Utbl110~ per legem Mercator ann fo t~ 3 Leon. CatC J 54. 
7~,(p~i'n;~f 2 Brown!. 99· '([be [[{rft in tbe lRegiffer 135+ N. B. II~. i~ 
Incereft. cnI!' to c~atge tue 0UtbiUO~ witb account, I Inft' I;: 2. ann 

tbotllJb we ate Hat;l.:. to account., pet tunt '(Ioto not take a .... 
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IDa!, out affton fo~ tue tuUole. to~ after a recouerp tne ate ff~n 
accountable a~ receptor' denarior', &c. '13£fi1J£~, tbere t~ no 
inconfiffenc!' in tbe lLnw fo~ to baue a @lurbtuo~1lJip in point 
nr temetlp. jfllttber, bete it map be, uecollfe tuat tue ~,te~ 
cuto~ ann tbe Plaintiff cannot jOin; fUPPoultg tbem ~enant~ 
in QCommon, pet uotb ff)Ouln babe joinen in tbt\) perfonal 
getton, ann tue action fi)aU flltbibe fo? tue tubole, Lit.Sect.315. 
Covenant beUnetn tb~ee balling a joint 2>tock, ~Utuibo! alone 
1l)an babe tbe aCtion, Eclafion anll Clipl11am' s ~are 1. Keble 
31~' 339' Bro. Joynder 28, H. 1l3ut tben fUPPofillg it tIl, pet 
no anualltajJe i~ to be taken of it bp )j!)lea tn '1I3ar, fa? we 
babe a QCaufe of action, ann tb1~ t~ onIp to l1)clU U~ botu to 
~in!J a better [[1r1t, \nutcb ip onI1' in abatement ; Jti~ no mo~e 
tban 3lo1ntenancp in QCafe of l.ann, o~ claimfnrr tbe lUbole 
JLann lUben our rigbt i~ onIp to a motetp,ann tberefo~e tbtfS 
matter oUlJbt to babe been pleatien in Ubatement, fo? 'tt~ not 
to tbe merit~ of tbe Qtaufe; fo? in Hall ann Huffam'fj <[afe 
Hill. 18 Car. 2. 3 Keble 737· wbere tbt~ f~ allolUen (ttJbicb t~ 
tfJe onlp <[afe 31 know of) tbat tua~ in abatement, anti !'et 
nll a nelU gctton in l Keble 798. 'twaS;; fattl, tbat tbe!' ann tue 
€tecuto~£l couin not join, but tbe ~tecuto~s;; ilJOull1 come itt 
upon tbe teconerp of tbett l1)are. Per Cur' ~bt~ can ueber 
be a goon ']3ur, fo tbat tue no not confiner wbetDer tue <!E,t~ 
ruto!s muff o~ can Join. Jungmettt pro Q,ler'. 

Kernp 1Je~{us Andrews. 
'Emr. Mich. ult. Rot. 190. 

SpeCialty, 1JeCIa~tttg, tbat, tf)e Plaintiff ~nn G. N. ann J. P. Action by 
tnbom tbe Plamtiff futbtbetl, in tbe Itues of G. N. ann Survivor of 

J. P. were apud Mecho in partibus tranfmarinis vjz. at $5)t. Hel- joint Mer-, 
lcn'a tn Warda de, &c. potfetfen of tbe ®llltia autl <Ztuatt£ls foI" chants, 
Jotning, &c. to tbc balue of 15000 1. a~ of tfJetr P!oper 0(()n~ 
ann QCbattel~, ann fome ®mtl~ beillg at MedlO afo!efatll, be~ 
tng an ]twttel QCounttp in Africa, ann fnbabiten up unrtarous 
]people, viz. at London afo!efatn, lUere llirectetl, o!lleren ann 
ilPPointen to be loanen ann tranfpo!ten in ann upon tbe ~lJip 
of tbe Plaintiff. ann G. N. ann J. P. callen tlJe Streights Mer-
chant, ufque et ad Port' de London, ann tbat no otuer P~OpCt 
(J~ porriule means;; tben, o~ cuer after, cauln be ban fo~ tbc 
ilrtanrpo~t of tbe fain Q3ron~ tban tn ann upon tbe fuill ~btp. 
'OLl)Elt tlJe fain ~bip lUa~ tben ann tbrrr tcanp anll fit to re· 
(ciuc ann trnnfpo~t tbe fain ®oon~ acco!ntng to tbe ap
pointment afo~erllin; ~bnt tye faIn ~Oiltl~, up teafon o( ffa~) 

L~ete·. 
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tocee, were c,rpofen to manffell anil unl.1oubtel.1 peril of ([ap:: 
tuee~ ann 0poltationa b!, tije batbm:ou~ ]nbo:bitaltt~ an.1~e" 
fait! ; '(tbnt tue Defendant knoUling tbe W'?emitre~ ann mali" 
rfoufip tntenbing to ncP?iue toe fatn Plaintiff anti G. N. ann 
J. P. of all meanfJ fo~ tranfpo?ting tbe fatn ®001lf.) ann all 
~?ofit~ of tbe fame, ann tf)c fame to expofe to tue lRapiile£i 
ann 0poHfition~ afo?efain, nin mitb jf'o?ce ann arm!$ take 
tue fain ~bip, ann carr!, bet to W>Iace~ unknown, &c. b!,:, 
n~afolt 1tlb£reof tbe ®oon£' ncceffatil!, remainen tbere, ann 
tlJcrebp lip teafolt of Qtapture~ ann ~poHatfon~ afo~erain, tbe 
®lUil£i were fpoUen, l1ampnificn ann utter!!' loft ad Dampnum 
.of tbe Plaintiff ICOCO L 'Qrbe fame l~lea a~ aboue pleanetJ, 
tbe fame Demurrer ann tbe fame 31ungtnent pro Quer. 

DOlninus Rex ver(us Tayler. 

ER R 0 R on a 3(ungment upon an jinniffment of }1!)erjurJ! 
Indictment in Brifio1. f!!:be ]nl1Hfment lfj fo? it 19crjurp befo~e a 
of Perjury. QCommtffioncr fo~ taking affttJabitfj, conclu'Oe~ (ontra formam 

Statuto ann notb not fap voluntaf1(~, nun tuerefo~e tIr, ; L,fi. 
167. ero. Eliz. 147.2010" anti tbe ]nniament t~ qui nec) &c, 
~nn fo~ tuefe ~rro!~ it 1Ua~ reuerfen, 

DOlninus Rex ve.1fus Yates. 

T Jpc Defendant \t1a~ committcn to tlJe W>~tron of Hull) fmu 
] moucn to babc bf~ ~~apcr cutrcn, bccaufe it tna~ 

fo~ ~rcaran, tbat bc luigbt be trfen, &c. 
Per. Cur. ~ou cannot make it Wl?a!,er bcrc, becaufc 'tiS to 

be fo~ tbc nett arfi1CS fo? tbe ~Iacc. 
3i urgel1, ~bat 't11lafj in tue ni~Juncttuc, nnl11Uc mi!Jbt make 

(lur Jl1)!a!'cr cttbcr tbc lirft nap tberc, o! tbe firft 1Ueck berc. ~ut 
per C.}. Holt. 31t muff be taken refpedive, fo~ otbrr1Uffc nIl tDe 
jfelons tn all tue ®aolS in England muft be ntfcbarrreil. JfCl! 
if tbe!' arc commftten tuff ufter tbe gffifc~, an'O come bituer; 
tbc!' mull be batten, if not 3lnntctcn bcfo?(' tbe fIfO of tbc 
firft flretnt; ann if not triel1 tbe ruonn, muff be ntr(~MtG:.n;; 
ann pct tbe!' cautlot be 31n'Oicten but in tbe QCcnntp 1UL:~~~'e 
tbe ®tTence was commtttfll, tubtcb nm ncurr be tbOlHJbt tbt;: 
intent of tbat act~ 



- .--=00--;". 

---. - ; ~ . ;,7 & i\:1 
~ .'iI" /_ . ~ ! V , 

J! ut£~elJ (;z .;I~iD;is0C of tbi~ 2ct, tbe libettp of tue ~ub
,eet, tbe inrontrdcnctz;;; on tt]C otter fit/f, tbnt tuen a @Jecte" 
tarp of ~tl1te mi[d)t fentJ n q3Jn to Hull OJ Canterbury 1nDcrt 
affi]e£i ore ;:i~r£, mttl bc i~ certuinIp a t9~ifonet fo~ a vear 
o~ Uuo, \Dufru [pDi!~ tve true intent of nur £.nnHl1o.ker~,'- fOt 
tben ~fnurtp Ulouln be a£1 rife a~ tefc;~e tve making of tuc 
act. ~be:n fo~ tue Jnconuenience obiccrCil. tuat woulD be 
remcllieD bp an equitable Q!onfiruction of tue <[lanre wbere 
tbt minrr'g luitnctTcfJ cannot be reall!'. 'l.~ut Per' Cur. no re" 
Itef fo~ mp <[Itent. 
~ben ] urgeD, tbat tbe (1L:rcafon laiD to mp <!tlient',;$ 

tbarge mae Done on tbe ~ea, O~, fJeponn toe ~eil, viz. 
fenninrr lLeall to France, anD t bat nurrbt be trteO anp mbere, 
ltlbcrefocuer tue ~il1rr pleafen. !iSo nt Iaff we got bim 
banen. 

Note, ]t tnff~ refoinen bp tue fame Jufftce!:l, tuat a ~att 
baileD cantlot make bf~ W~aper! ]11 tue (!Earl of Ay1esbu';y'~ 
Qtafe. 

Barker ve1us Donner. 
Entr. Hill. ult. 635". 

PLaintiff neclare~ in Q1:oncnant, fo! tbat William Barker Covenanr, 
neceafell being fetJen of ccrtain .lLalln~ in tue <ltount!' 

nf Limerick, in tue lP~ouillce of Munfier, tn tue Ilttnrrnom of 
Ireland, mane a JLeafe tuereof to Thomas Page, Habend' to 
{Jim, big <lE,recuto~~, ~tJminiftrato~a anti ~tn!Jn£i fo~ 3 I pear~j 
tenn~tltg anll paptng pearlp 2.50 1. tn tbe ]nfurnnce ~ffi,e in 
London, upon toe Brff nap of May eilerp pear, bp Deen 3!n~ 
Denten; muetein tbe fain Page fo~ bimfelf, bi~ Qf,tccuto~~, 
nnmtniffrato~g ann atfi!Jn~, Qtouenant$l to anll tnitb tue 
fain \Villiam Barker uta ~etr~ ann affiQ:1tg, tunt be tue fain 
Page lJi~ Qf,recutO?£i, anmiltiffrato~g o~ atfirrn£t 1nouln well pap 
nuring tue fatn '{!Cerm, tue fain annual 3Rent of 1..50 1. at tue 
place afo~efain+ '{tuat Page entten ann eltjo~en. ~bat tur 
faiil William Barker beinlJ fo fei~eD of tue B.euernon i.larrrainen 
ann foln ive fame to tue Plaintiff fo~ a !lear, anlJ i1ftert1larD~ 
tbe nett nap Conceilit tue lReuerfion of tue lReberfion llfo~e$ 
fain. {[bat toe ~ffate anti ~etm of Page IaWfuUp came to 
tue Dcfcndam, wberebp bc entrell, ann bitberto enJopen tfJC 
fame. 'Qrbat 2501. tunu arrear all [. May 1688. nnn notpntn 
tbat nap, acro?l:lfnrr to tbe jfo~m of tuc lnnenture, Et fie Con-
vention' int[-\.'git ad dampnum 30e 1. 
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IJiea rhar [he Defendant in propria pcrfona rua venit & defendit vim & injur'&c. 
cau(~ of & dicit quod Cur' Domini Regis & Reginx Regno Hibern' QJ:O: 
ACtion did llUfaneeoftue Jj3len afo~efain ougOt not to babc quia dicit tuat 
;;~~. in Ire- tge JLanO£) in tue N arr' are nnn altnflp~ were fituate in tue mfng:: 

nom of Ireland out of England: 'Qruat tuete are, ann timc out 
(If minn tbcrc werc tn tue fain mtnjJllom, fCberal Q1;OUtt£) .of 
lRceo~iJ of tue fLtfng ann mueen ann tbeir lE>~eneeetro~~ bc~ 
fo~e 3!ulllJe~ .of tucfe Q!ourtg fo! tf)C tim~ being fo~ ~rfaf ann 
IDeterminnticn of aU 1:Dlea5 in all affion~, real, perrollal ann 
nli,rt, 1Uituin tuat mtngnom atifing; tbat all JPlca~ tcucutng 
toe baHnft}! attll effect .of att}! ®!unt£' c~ arfilJnment~ .of an!, 
)LanlllJ lping in Ireland, ann toe Ri!Jbt~, &e. ate lletcrmiu:: 
able in QI:ourt£' tberc, anll tuat toe eaufe .of affion in tUt 
IDcclatntiolt fpeetfieD arofe in Ireland, abfque hoe to at tot 
\!Efrntc ~£tm anll Jntcnft of Thomas Page ill toe J1t)~emttre~, 
(ume to tbe Defendant nt London, g~ elfc1t1bere, cut of tbe 
IkinIJnotll of Ireland, modo & forma, a~ U}! toc IDeclatltz 
tion i£i fuppofell, Et hoe parat' en verificare, unde petit jude 
1i Cur' hie placitum prxdiC1' ulterius cognoiCere velit aut de
bear, &c. 

Plaintiff IDemurr~, ann 11)etu~ fc! eaufe, tbnt tue ~ra1terrc 
is til, anll toe ~Iea uncertain, anll tuant~ jfo!m. ~oe Defen~ 
d ant 1c1n£i, &e. 

®!' argument Pro Qyer' wa~ to tbe effeCt fonowing, 
~be mucificn I£', if bere be anp mattet lltfclcfen, tc oull 

tbi£' Cll:ourt of it~ luttfnifffott, tnbic\) f~ ancient anll general, 
anll P!efumCll to ettenn to aft perfonal, tenl anll mitt affiou~ 
befo~e Magna Charta, anll euet finee tc aU perrcnal CW'f1 up 
f)~igtnal o~ 15tH. 

Jurifdietioo. ~o cuff tbi~ ([·ourt tbc}! muff tlJ£W tbat POUt JLO!lltl)ip 
can't lleterminc it, ann tuat anctuer can; toe!, muff botb con" 
cur tc take alnap tbe 31nrif.)llifftcn of tOh1, ann !Jiue 31urtf= 
ntffion to anctoer, anll fc t~ 2 H. 7· and 17· gnll tbat Q1;afe 
llla~ obferbable t ~oe 1l!>!io~ of Hungtington b!ing~ it Writ 
nn tbe §3'ltatute .of Rich. ubi ingreiTus non datur per legem arraillft 
niUirfe ®en .of Huntington, ruppcfinJJ tbefr QEntrp into fcurl! 
aCtefS .of lLanll. 

'([be!, plcnn, tbnt 't1na~ beIll .of tbe 'mailitf~ nnll ([cnltlllln~ 
nit!' .of Godmanchefier, a£i of tbeit ~annour .of C. ann aIJeng-ClJ 
a QCo~pc~attcn in tbem b}! P!efcrfpttcn, ann toat tbe ~anttJ:n 
l~ .of ancient IDemefne of tbe )L,illg, anti p~a!, 31unglll£llt if 
tbe ~CUtt cculll boIll ~Iea. ann beln none, beeanfe no JLann 
tua~ loft, but onl!, iDamag££i+ 2. JElo J]urifniffioll giben ta 
anctber <[curt. .mow if tbl~ Jpf£fl fail~ in fttUcr of tDefe, 
'ti~ lUitb tIlr Plaintiff. 
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I. a~ to tbe IocaHtp of tue gaioll, 31 conceille tbrre i$1 a 
great niffercnce betwzcn tbe Rule of !Law, tbat tbe .taw 
llJalll1~otn tue 'QCtful to it in an 2aicn of tijifj nature, ann tbe 
(onfequencc ti)ep tnouI'O infer, tIJat tbf~ <[OUtt fi)uU he ouffen 
(If it~ ]uti~:Oiffton of fueb IocaHtp ! 13ut Brff, 

<!robclumt in it~ o~ifiinal nature t~ if tranfito~p gffion, 
ann fo it i~ reckom:n in W dlmin!ler r. Chap. 3 S. wbtcb te~ Covfina~t 
tltatn~ illfeticur QiOtttt~ from compelltng ~en to anftuer tran HOlY., 

befo~e tbem of <[onttaff~, ([ouemmt~ o~ '([tefpa1fe~ none 
lDitbout tbeir ]uti~nHHon; ann fo it t£) beemen up Coke, 
2 In ft. 229,13" robere be rc£ltotl)1 QC01l£nmtt m~1Cl1gffID£l1t, 
Detinue ann QConttaa~, 1t1tteb are nullius loci, ann tberefo~e 
at <.!Common lLatn migbt be allengen in anot~er place tban 
lUbere mane o~ nin arife. 

']t!) menlp perfonal ann founn!) onIp in IDamarre)1, tbe JLant! 
f!) not recoberable tn it, no? itt queftiott anp mo~c tvan a 
it {tie map be in -m:tefpaf~ fo~ taking a 'Qt:ree, .o~ tte like. 

3f muff agree, tbat Debt (if nIl bere in England) againff 
1Ufigl1ce, i~ local, becaufe it refult~ pureIp from tbc p~ibit!' 
(If (lftlate ann arife!) onIp from tue perception of toe llD!oftt~; 
but Qtobenant i!) perfonal, ann noto not fo lllucb fabour of 
tbe reaUp, a~ Debt, ann fo it i~ teln in Kitchin anO Comp
ton-'s Cafe, Trin. 15 Car. 1. Rot· 1256. repo~ten in Sider£ 157. 
JLeafe fo~ teear~, ann Ql:ouenant to, repair, motcb i)1llrol1get 
toan our~, tue lLetfo~ fen~ tue lReberfiolt of part to A. ann 
.of anotDcr part to B. toep map jotn in QtO\lenant, tbougb 
mObell tbat tbe!' couin not, nuaufe tn tue rca It!' ; but ober: 
rulell bete; becaufe Littleton's Ten' 1Uatrant~ a lRejoinner in 
a perronal gaion, ann fucb i~ tbf~. 

tll:bi~ {~ not an aaion upon a <[ouenattt in )Law, but an 
e.rP!efS:; one to pap fo mucg ~oltep. ] muff agree tuat be 
is:; obligen at ([ommon iLaw becaufe of toe Qfffate, but lubell 
obligen it {~a perfonal IDbIigatiott ann bi~ ~tecuto~~ ate 
coatgable U1itb tve q30nep if unpnitl. ''G:i~ true, tbe Plaintiff 
map tttber l1itlratn O! b~inJJ Debt, attn toen it fauour~ of tbe 
teaHp; o~ be map b!fng ([Obenant upon tue e,tp~erg ([obe" 
nant, ann tbfn )tt~ a perfonal ttanfito~p affton, nnn foHow~ 
bt~ W'erfon, ann map be comparen to a petrollaI aunuitp 
lUbicb i~ a ttanfito~p affion, ann map be b~Gtirrbt in one 
([ountp, anll ~etiin aUengell in auotter, OfH~, 21 EdW4.33. 
@>uppofe bi~ atrtgll~ ban beelt ll:>artp to tOe ]nnenture, tDe}! 
agree tbi!) gffton Iic)1 well bere! '{[ben in Qinfe of an ttP~er~ 
<lI:Ollellant, UPOll bf~ acceptance of tfJe \!]SHate, tye Qiouea 

t!lnt become~ a~ mucb ut~, n~ if be Were 1l3artp to tDe 31ft .. 
~rntUte! as} acceptance of Letters Patents fmpo~ttn!J ateafe 

Qt r tnttb 
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tuftb l~~OlJtroe~ in it from tbe King, tije taking of tbe ILmtlJ 
makefj btm Hable to an affion of \!I:01.1emlnt e11£n bp tue ar~ 
fignee of tve 1Reuetfion ; ac(o!ntng to Brett ann Cumbers; 
land's Cafe, 2 Cro. 52. J. 

an etP~er~ Cltobenont impo~t~ an e.tp~er~ perfonal ([on
tract ann agreement between all tbe l1!>artte~; ann atrignee~ 
beilllJ nomen, lnbofoeller beCo1U£t atrignee beeome~ ~attp 
tbereto, ann ifj bounn tbrrebp afj mney ag toe Jj!)erfotl nn., 
nll~n; ann itt truto be t~ namen bp nefcription a~ mneo a~ 
can be. 

an e.tp~effj Q!:obenant ifJ al1uapg greater in conuneratiolt 
of lLa\tl tban an impIfen one, fo? toat can renrain, qunIifi~ 
attn cantroul tbe otber: ~o tbat bp tye fonner toe afftgutc 
brcomefj }1!)?tbp to toe \!Contraff. 

Obj. ~bat bp tbe @>tatute of 32 H.8. it muff be anreen tbat 
tbe berp }1!)~tbttP of toe ([ontraff bettueen lLelfo? nnn )LetTee is 
tranfjferren to toe ~~antee of tue lReberftOn, ann fo tfj Brett 
ann Chamberlane·s Cafe, ann Thursby ann Plant's Cafe, Sid'40I~ 
I Saund. 237 0 ~~antee of a }RetJerfion b~tng~ QtotJenant lit 
London fo~ }Rent of JLannfj in Lancaihire; ann belll to li~ 
tbougb Debt lUouln not; but tbtfj ffj agnfnft an atftgnee (If a 
(term, lUbo ifj botlun at <ltommon latu onlp bp tge l.e!lbit~ 
of QJ;ffate. 

Sol. 3! anfwer, toat is) not tbe fole reafon of it, fo~ bert 
being an exp!effj ([obenant, ann bimfelf namen 111' nefcn~ 
tion, tbere t~ a p~ibitP of ([otttraff createn between tbem, 
fOJ be ifj afj liable a~ tbe !Lelfee, ann mben be i~ nametl tie if 
not a perfeCt ftranger to tbe <Ztontraff; ann tbep cannot fi)etu 
anp Qtafe U1bere ([0\1e11ant tnafj btl)) local tub en agatnff an 
9trfgnee, beeaufe be t~ become quafi a Wartp t Debt ann Qto,. 
llenant bp huplieatton are befD fo ill abullnance of QCarc~, a~ 
Cudmore ann Board's Cafe, Cro. Car. 183. ifj iDebt, Stacy nnn 
Bretton, 2 Cro. 446. tbnt 1t1afj bunufe contranHto~!, itt fapini 
permifit apud London' prxd. Dom' in Surrey fore in decafu. 

Note, lLetfo~ vatb <!fleHion to go {'ttber orrntnft le[ee 0: 
9trignee on etp~erfj ([O\1enaut, Batchelor anll G.}oncs 21.l.Cn". 
Car. 188. Norton nnn Ackland's Cafe, Cro. Car. ,\08. nun tf.n;: 
lirff QC,t£CUttOll UJan be a 1Bar, ann tbe Iaff maptJtJe an Au
dit' ~erel' tbereupoll •. 

gtTignee tuben namell i~ not SDbligcn purel}? fo~ t{Je faItt 
of tbe p~ibttP of ~ffate, lfied)s Caie, I Ander. pl. {.ft:. <;[0= 
benant to renew oJ make it llew lLeafe tOltbfn o~ at tbc en]) of 
a ~erUl t~ bero to lie bp an atIigltfe of n ~etm agatnff tUt 
®lantee of tbr lReur:rfion, )~t~ true, tlJere t~ ]unrrmrnt 
on anotb~t Iltl.utnt, ·/iz, a ftU~1t tn tilt .DtC!Mlltf.oU .. ']?jut An-
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derfon fapf), tbat Dyer anll toe teff of toe ]ul1ge~ lUcre of tuae 
SIDptnton. Jaoto if Zffi!Jtlee namell were not 19art!' to fucb 
'-!ContraCt, no fucb ncfiou couln He, fo! tbat tue P~tbtt!' of 
tue Qftlate 111a;:) lJetetmiuell b!, tbe netetmination of tbe JLeaft, 
ann tuat if;;) apparent, in tbat no IDifftef~ can be a IDa!, after 
tbe't!rerm ; a nomine prenx t~ n perfonal fo!f£tture, aull pet an 
9tfignce i~ cbarlJable witb it: aun fo i~ Thyn ann Chom
ley's Cafe, Moore 557. Cro. Eliz. 383. ~bougb it'~ true, it 
muff be a ~obCllant tbat rums witb tbe lLaun, pet it fi)ew£) 
tf1at bf~ tatting tbe ]Lalln make~ bim bounD b!, aU tbe et
p~ef~ ~obenant~ c01.1cnantfng it. ~o areig-nee of a ~erm 
fl)all babe aDllantage of a ~obenant CO! furtber a[uranee. 
Bailis againt1 Highar, Cro. Car. 1 37. ~O it He~ agatnff bfm 
fo~ not leaning tbe JJD!cmtlfe!> repafrell ad Finem Termini, tua:> 
tbe '(tetm be enl1eta befole a b!eacf) can be, Matuns agatnft 
Wefiwood, Cro. Eliz. 300. a <!tOllenant to buflll de Novo will 
cbarge an ~Uftgnee if namen, a~ Cockfon ngatnff Lock, 2 Cro. 
2.15. alffgnee of a ~etm llJall babe al1llantage of a <!tobe:: 
nant to \Uitb~boln iRent, on being cbatgen witb J1lfue~) Cro. 
Car. 137. 

1tben fuppofe bim not obligen but onlp ratione tenurx, pet 
toe ~apment i~ to be tn anotbet place, ann tbe JLanb not 
(oming in queffion but onl!' innitefflp, tue ~ttal fiJaU be robert 
tbe mttt i~ b~ou!.\ut ann tbe jfaff aUengen; ann of tbi~ flDpte 

uton lUa~ Finchden,43 Edw.3· 2 . 9tn3'e of lRent; tbe 3!1fuets 
lUbetber tue ([baegs were bp IDeen O! not; tbe glft;-e fiJall 
not bE alJJournetJ, but ttictl tubete tue ~tit f~ b~ougbt+ '€be 
JLan'tl bere can (orne in quefffon onlp inllireftl!'; ann if upon 
tbe plealling ]true be .on non conceffit, o~ non dimifit of a 
tuing tuat patretfJ bp IDeell, tbe ~rial fiJall be wbere tbe 
4lD~ant o~ IDemtfe i~ aUellgen. IDtberwife of a JLcafe ro~ 
JLtfe o~ jfeoffmcnt; anll fo t~ §!lit John Krine ann Prythur"'s 
Cafe, 2 Cro. 3 75. gull petfJap~ fueb 3ltrue map be lleuet join~ 
tn, onl.l tgtu }ti~ no !lDbJeffton. (lto1.1enant t~ quafi a Tort; 
·'tiS$ fracho Convention), anll in aU Torts tbe 9ffton~ tlJall 
be b~ougbt tnbere tbe tn!ong began; anll fo t~ Dyer 40. jJ)ere 
toe fita nefault i~ JElon.papment in London. jfurtber a~ to 
tbe localit!', fuppofing it lotal, pet tbat lUtU ueber take atua!, 
tbe 31uri~niffion of tbi~ QtOUtt; fo~ if bp anp mean~ fueb 
p~oceel1ings; ma!, be itt tbi~ Qtafe a~ tbat tbt~ '!tonrt ma!, ne" 
tetmin tbe lUbole, tben tbf~ Q!:OUtt batf) ]urifjtJHtfon; motu 
tbe fo~met i~ P!ObCll bp Smith ann Pieter's Cafe, Noy 142.. ann 
2. Cro.I41. ([obenant in London. "l.B!eacb in not repairing 
JLanl1Si tn Hertfordfhire, anll 3!ttl1gmfnt fo~ tbe· Plaintiff per 
nihil dicit. Writ of (!J;l1quir1? of i)amage~ ll)aU be awattletl 

([ t 1. to 
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to London, tbougb tuc tbtng in 1Ubicb tbc b~cacb tua~ atrtgn:: 
cD l11a~ mcctl!, lotal, becaufe Damage£' onl!' arc to be tetO~ 
l1ercn. ~bi~ ] Ut!Jc, to 11Jew tl)at tbere map be notbing 
tnnntinrr at toe ~ttal in Ireland ill tbi~ Q!afe. 

\\:here part Obj. firbere can be no 'QI::riaI, beeaufe tue <ltaufe of affton 
or !he ~au(e nCCttlCn ultra Mare. 
of At11vn -m:O onfwer tJ,at, ?I an-ree t"'at l'r all t"'c matter l1ill art". accrued til. tJ ..3, ~ tJ tJ ,,, 

Ira Mare. ultra Mare, botb agreement ann perro~mance, no affton can 
lie bere f6~ want of it 'Qrrial; ')But if eitOlr part bert, €rial 
fl;aU be bere bp tuc Q!ommon lLaw ; ann fa t~ Dowdale's Cafe 
c.rp~ef~, 6 Rep. 47. ann I Infr. 261. a~ on Qtbarter:partie~ o~ 
i>bligatiolt~ mane ann tmtctJ bcpon'O @)ea, if to be Rerfo~mell 
bere 11)all be trie'O bere t Et fic vice verfa. @)uppofe it were it 
Qtobenallt mane ann naten in Ireland, tuat wouln be aJ) 10:: 
cal a~ tbt~ can be p~et£nl1en, pet if it wcre to be petfo~mell 
bere, it wouln be triable bere. 
~be .anmiraltp ]ttrf£jntfftoll t~ a£j mucu allowetl bp our 

lLaln a~ toe Q!:ourt£j in Ireland, if tuC!? keep \Vitbtn tbefr J1urir:: 
llHfion; pet tbe Qtommon JLalU Qt(lttrt~ fi)aIl ttp aU fueb mat~ 
ter~ a~ if petf(J~mnl1te wn~, o~ lna~ to be upon JLann, a~ 
([batter:pa~tfe~ ann toe like. 

a Jiurp bere lUa~ take notice of, ann finn atr£t~, ann an,. 
milliffer in Ireland; ann fo i~ Dowdale's Cafe, tobteb tna~, IDebt 
againff Q1;.tecuta~, ann tbat matter founn upon ~pectal Cler, 
11iff, ilnl13[Ul1gment fo~ tbe Plaintiff. '(tbep map finn a Wat= 
rantp ann Utfet!i ttl anotber Qtount~. i)u tbe general ]1fue 
tbcp are bounn to finn aU Iota! tbtng~ in auotber <!tountp tbat 
are material, fo no ineonbettfettee in tbt!l3[uri~nHfton. 9 jurp 
bere map finD .anmfniffration in Ireland, Godbolt 33. 

lRatber tban tbere ll)ouln be a faUure of 3[ufttce in England 
a 'Qrtial alaI! be bere of tbfnlJ~ local in tbcir own nature; 
a~ anberence to tbe lJ1tng'$ <!fnemtc$ beponn ~ea, upon 25 Ed. 
3· 1 lull:. 261. anll 19 Ed. 4· 6. Ii)cre map be a failure of lu~ 
fiicc. ~uppofe tbc '€erm e.rpirc'O, tbe ~Ufi~nee babtng ltO 
coneern$ in Ireland eomr£i bitter, tnbat can fucb Iclfo! tlo f 
flea fue tbere be cimnot: ~uppore tben Ireland i~ entitclp bt
ponn @)ea ann an ]nnepcnnnnt feparate lltfngnom, il!J tur. 
1l3mlt~ fdP it i~, Calvin's Cafe, 7 Rep.l.2.. ann fel1eral autbo~l~ 
tie~ tucte eitell fo! it, tbat Iriih ~en are tbe fame witb tur 
]ttbafJitant~ of Calice anti GafCoignc, anti tbat a (1topagc 1.\0!,% 
ill map be manc into Ireland~ lUuteb 11Jetnt> it a 11ifftnff IDomi~ 
ufon; ann bp Cook 2 Infr. Magna Charta t.rtc11'Oc11 not to 
Ireland, o~ nnl' of tbe jfo~eilJtt IDomiltiott~ ; but bp Poyuing~ s 
ILa1U tn I I Hen. 7. 'ti~ mane to no fo, unn if fo, tben tbctr 
f,J1UUll! 3Jtn;t~tttffton to Qtaurt~ tbft£ i~ flot fufftrent to oull tbt~ 

<Ztourt 
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~ourt .oftbeit ]ttri~llii!foll in u Iltaufe \Uufeu tutp eanlletermin. 

I[(~land i~ beponn Sea, n~ to toe ~tatute .of JLtmttatton~, Ireland be-
anti pout JL.o!llfi)tp unto rulen it fo. . yond Sea as 

~itber it i~ a tiiutne:n itingtlom, o~ elfe it ifj a jfrancbtic, to the St~. 
ilnn tbeu it ma!, be triell tbere bp U Mittimus, .o~ elfe upon tu~e o.f Ll; 
flll equitable eonl1tUat.oil .of toe 0tatute .of 9 Edw; 3. cap. 4. mltatJons., 
bp toe nett utJJoining <[.auntp, a~ batb been n.one in fome 
([are~, 3J will cite p~efentIp. sf citber tuap, tfjere i~ no 
colour fo~ tbi9 ([curt t.o nenp ftfJ felf tue Jluri£intffton .of tbi~ 
~aufe, fo~ bere ifj a ]Uti~lltai.on attatebell; if tbt mattel: 
be triable anll neterminable bp anp mean~ .of tbt~ Ql:ourt, 
tue Defendant i~ bere, be t\1 tn Cufiodia Marife'; toe babe 
lIeclaren agatnff bim bp 13ill, ann not bp ®~fgfllaI. 

>31tfJ n.o argument tuat tbifJ QC.ourt fi)all n.ot bal1t llurt( .. 
lIfffton, becaufe tue lLann fiJall ll~a1n tue ~rial after it upon 
Come 3ltrue~, fo~ it lUill n.ot n.o f.o upon all! !pere tua{) tue 
papment to be malle in London; ann tuat cannot be ttfel1 tn 
Ireland, but b~ a fiCtitious Venue, ann up tbe fame reafon rna!, 
tbe JLeafe ann atftgnment be trien bera; fo~ non conceffit t~ 
no tUo!e a local Jltrue, tban papment, .o~ Jaon.papment. 

')51' Fortefcue in 32. Hen.6.25· Jlf a lReleafe naten tn Ireland A matter Q": 
ll~ Wales, O! otber l.ocal matter be pleanen, tt fiJall be ttfeb riling in Ire
lnbere tue Writ i~ b~ougbt; if a jfrancbtie, tbe J.1!)arol ma!» land how . 
be Cent bp Mittimus to be ttien tbere. ann fo i5.t tbat 15mk. tried. . 

Bro. Jur. [04. Sharde fain be ban feen a p~ecenent of a Feme 
compellen to anfwet bere fo~ an entr~ int.o JLanllfJ in Ireland. 
Holding ann Keeling's Cafe, 3 Keble 150 • Debt fo~ Rent out 
of lLantlfJ tn Ireland. '(!Cue Defendant plean~ a ~eiiin tn .Jree 
bp tue tuen Duke .of York, ann an <!Entrp bl' fiim, anti ~~ 
lltffton. ~be Plaintiff repHefJ not feiien tn Jree, Et hoc petit· 
quod inquiratur per patriam. ~be Defe.ndant IDemurt~, l1e~ 
eaufe fuppofen not to be triable. 3lungment fo~ tue Plain
tiff. ann Keeble fap£i, -«'bat Hales 1naS3 .of IDpfnion tue ~tial 
uluff be in Ireland, aun tue ren tbpugbt it mfgbt be tetell ~ere ; 
but all were of IDptn!.olt tbat tbt£i <!t.oUtt ban a mean~ of tr!,~ 
ing ft, ann fo gal1e ]ungment fo~ tbe Plaintiff. 

'lI3onn 1uitb QI::.onnfti.olt fo~ papment of ~one1' at Dublin, 
tuere pleaDeD, ann ]ullgmcnt fo! tue Plaintiff, becaufe tt 
nngut to bal1e been pleanen tuftb a dlenue bere; Goodier at 
gatnft Gardner, Trin, I Jac. I. Rot. 32 92 • etten. t. Keble 197. 
in Jackfon ann Crifpe's Cafe about Berwick, anti beln tn 1, Ke~= 
ble 191. toat (It.obenant to fettle JLann in Berwick, O~ Barda
dos map be trfen bere; ann if fo, tbe fame reafon fo~ it 
vice verfa; ann in tbat <!taufe tue €:rtal b!, t~e ne,tt Qtoltn< 
tp, viz. York, wafS beln gOOlJ, Sid. 462.. 
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jln cafe of ntceffit!' tue '([rtalllJall te at ([otnman~lLilln in' 
tbe nett ([ottnt!', a£) 3innHlment~ of a QCountp fo~ not relt 

patring a 15~t:Oge, o~ toe like, U!) tn toe Cafe of York, Rolls 
2. Abr. 579. 3ln tbe fame ~ttle are feberal QCafe!$ of 'Qrrtal!) (If 
ll1attet~ artfing in tue Cinque Ports bp Jfurie~ out of tbe 
netgbbouril1ff [ltllage~, iHl tn Elpin ann Hutton'~ Cafe. ~rtr" 
pnr~ fo~ an atfault ,utlifiel1 bp ferbice of a Subpcena intbe 
Cinque Ports, Dc injur' fua propria teplten. -m::tfen b!? tbe nett 
<It ill e. ~o UP0lt an gppeal of ~urner eommitten fn F e
vedham, Watts ann Brayne 1 Cro. 694· anti tn tbe fame a, 
b~ftJgment i~ tue Cafe of Barnewell anti Rookford, Hill. 36. 
H. 8. ret' 35. B. R. <!ftru! on a ]utlgment in an ~lffiie in B.R. 
tn Ireland. Defendant pIeatJ~, tuat tbe Plaintiffbatl mallt it 
Jrtoffment to J. L. liTue i~ joittetl tbetenn, anti toereon tbr 
Defendant fap~ toat Salop i~ tbt nett Qtountp, anti ttten tbere, 
anti a dletniff pro Defendente en Brief d' Error. Rolls 2.Abr. 57 I. 
i)bltgation to pap ~one!, at Dublin, triable bere. mbenf~ 
tber llf>art i~ bere, ann ~art tbere, 'tt~ triable bere; ann 
1nbatfoeuer t~ triable bere bp anp mean~ tbe!' cannot pIean it 
(Jut of tbe 3!urtfnHttoll of tbt~ ~ourt, becaufe tbe Jluri~ni" 
aiott ot tbi~ (!tottrt t~ general; anti tbo' tll refpeff of Qtoun., 
tfe~ in England tOe JLantl tuiU n~atu tbe ([aufe, pet it noefS not 
follotu tbat it tutu fo no in Q!afe of anotber Jaation. 

3!f Ireland be out of tue Realm ann in anotber .I1ttngtlom, 
tueu acco~tJil1g to Dowdale'5 ~afc, 6 Rep. ann tbe o.tafr 
7 Rep. 9· part being bere, tbe Il1tng'fS Q!ourt~ babe lUg 
rtfoifffott. . 

Jlf Ireland be ltIttbtn tbe 3!ttrffniffiott of tue IltingtJ!HU 
of England, tben tOe (lCoUtt map babe ]urtfntaion, fOi 
tbe <ZCaufe llJaU be ttietl eituer tubere tue mrft iJ$ b~ougbt 
cq bp Mittimus, o~ nett Q!ountp; to me it matterfS nutbing 
lUbtcb, fftH tbi~ Q!OUtt batb Jlurifntffion. 
9~ to Shaw nnll Straughton'~ ([afe 3 Keble I63. tbere'~ tto 

31utlgment; botucber, tbat rcacbc!) not our Qtafe; 'tig onI!, 
a lRecoberp tbcte barfS berc, anti fo tot~ ([ourt tutu take no" 
tiee of juntttal ta~eceentngfS in tue Q!ntttt~ ann ~etbon£{ of 
Jfo!etgn ILtfngnoulfS. 

iltuen fo~ tbe ~rabetre, tbat'fS ill; 'ti~ true, lJcltcraUp rpeak~ 
tng, in all ~Iacetl to tbe Jluri£intffion tuere (Iugbt to be a 
'tttrabetfe tbat tue <!taufe of affton a~ofe tuttbin tbe liurtfStlf,. 
aion; but, I. 11>ere'tl onlp tbe fuppofal of tbe <!tottet trauet~ 
fen. 2.. 3lt't1 not material at all, fo~ tubetber tOe atTtgmuent~ 
lUcre bete O! tbere, it tnatter~ not; fo! if tOe affton be lucal 
b1? teafon of gtrtlJnee~ being Hable UpOIl tbt~ p~iuttp of (f~ 
ffftte, tt~ notbtn!T to tbi? purpofe tunt tbe arfigl1ment wa~ tu 

em: 
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.olle l}!)lace o! anotber, fO! tlill tue ~nfiolt muff be local, aitb 
tberefo~e tbtfJ ~raberre i~ til. jfO! if we tate 3llfue, anll it 
Inere founn fo~ u~, 'twill 110 u~ no gron, fo! tbe JLaw tfj tbe 
fame be tue affignment in one Wllace O! anotbet ; upon tbof& 
.mote~ ] argttel1 fo~ tbe Plaintiff, tuat tbiSi Cltourt batb 3lUtt(~ 
tlHtion of tbi~ <taufe. 

@)erJeant Tremaine argu'b fo~ tbe Defendant (rolu tbe QtafeS$ 
tbat iDebt aaafntl an ~Ufigllee wa~ local, but COUUI fiJetu no 
<!Cafe muere tuere wa~ an!, ]uilgment upon Qtonenant on an 
ttP~erJ$ ([o\)£ttant ttaming affigneetj. 

C. J. Holt. 1lr:be naming o~ not ttamtng arfignee£i tutU not 
alter tbe <;!tafe, fo~ tuat tue arfignee iJ$ bounn onl!, at Qtom.: 
mon JLatu; ~ti~ true, tbat tue P!ibit!' (If Qtontraft between 
~~anto! of laellerfion ann tbe JLetTee i£i arfigne to tbe 
~~antee, b!, tbe @;tatute of H. 8. but tbe arfignee of tbe 
I,ttTee remain~ as be tua~ at Cltommou lLaw;, bOlUel1er, let 
U~ bear anotber argument. 

Term., 
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TerlIl. Pafch. 
3 Will & Mar. 

Bennet l1erfus Gandey. 

Ejectment. Ejectment of a ~elruage itt Cornhill on tbe IDemife .of eft 
JOfln Mordant, Shem Bridges ann Thomas Lawfield. Non 

Cu!' pleanell on ~rtal befo~e <!tbtef J!uffice Hole. @>pectll 
dlerlJfff t~ founll. 

~~cial Ver- ([bat Edward Blackwell late ~UlJerman of London in bt~ 
1 • life time 1lla~ a ~raller, ann llill etercife tue ~rane of a ®oli'f:: 

fmitb lnitbin tbe ([it!' of London, feeking bi~ fiuing tberebp> 
bp bupfng anll felling, anll tberebp became intJebteli tn niuerft 
great ~umf5, anll became a ')Bankrupt 1llitbitt ttc £Itatntc 
fo! tbat purpore. ~bat being a'16anltrupt be 1lla~ ilf~er1tJiidj~ 
fdfelJ of tbe )ff)~emttre~ in !r'ee=fimple. ~bat aftct1llartis 16~ 
Apr. 35. Car. 2. at tbeWetition of tbe Qtt£ntto~~ of tbc fain Ed. 
ward, a certain ([ommiffion unlJer tbe €i~eat ~eal tua£{ mane 
ilnn lltreffell to D. K. ann W. B. grm' W. F. J. C. anil J. B. 
~ent', reciting, tbat Edward Blackwell ban become a 13anlt~ 
tunt abobe a pear tben paff, anll tbetebp iJtfilJl1cn to injurt 
ntberfe Qtrelltto~~ tberetn "amell, o~net~ tbcm to Piocecll ta 
tbe nifftfbutfon of bi~ ~ffate, &c. tEbnt tue Q!omm:flil1i7::'r.;," 
tberctn nam£n 17 Apr. tbe fame penr !lin meet 0111.1 tc~:I t!t Ct" 
fain Qtommiffion, ilCCO~1Jtng to tue teuont t{]rcrcf. 'Qtf)!1t~, 
Jun. 3'). a {[{rit of Supcrfedcas ftfucn nfceffCiJ to tr)f ~.t1~i, 
miffioner~, rccttll1!J nn Jnfo~mation tunt ve U1n~ a Cj_::;r:li;~wPt" 
ann it QJ:ommfffion tbereon, ann a lJ!'etition of niurrfc err: 
nito~fJ (but not nn tue fame) to ~ir Francis North UCfPf;" 
fo! to babe it ~uperrenetJ, tullO notu commann toe G:oIlH'Hr~ 
ftoner~ to nap ai! futtiJet tDloCCi:lHnrr~, nnn tbat tuer @;[;< 

perrell£' toe film!" -ebr'\t 9 }n I{I~':) f,jW,irJ Blackwdl '01[;1. 
?'--~. - (' 
\.., t..d,~\"-
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~uat 1 Sept. 3 he. 2. unotber Qronl1mffion t[uei) i)itf;:a~n to 
E. F. \V. B. C. M. 'V. F. J. J. J. D. anti J. M. rccitin!} tue firR 
\Lommiffion, ann toat it ban been nealt in, ann a IDeen of 
affi!Jnment of fDme p:'!rt of Back \VeH'~ (!Effute fealen ann ne~ 
ltueteu, ann rattten into toe Inrolment IDffice ann tbete left 
ann a )petitlon to tbe JLo~tl Jdtr),cs, tuat a Supededeas ban 
betn untIulp :Jbti1inetJ j ann toe ratn Deell of affignment tnttb.: 
ll~aUm Ottt of tue ']m:olment 0fficc, ann tunt it wa~ o~neren 
bp toe fain lLo~n QI:Uflnsello~, tDat tbe i:>!net fo? tbe Super1c
deas, ann tue fain Supcricdeas llJouln be Super1eded ann nif" 
c~ar!Jcl1, ann tunt UJc Q1ommtffion being abaten bp tue IDe,; 
mire of Car. 2. be rcnc1UetJ, ann tUtU E. F. be intlcatl of J. K. 
ann J M. ann ell, ann tuot toe tJrnnttng it nin tberebp lltfcbnrIJe 
tbe Superfedeas nnn tue £D~i.lec fo! it, ann o~nnil1~ttbofe fenen 
to be QColl1mfmoner~ of ann fo~ tue fain 1Banl{rupt'~ QI;ffate. 
~bat 3 Sept., Jac. 2. anotber W>!ecept callen n Superfedeas ff .. 
ftaen, tlireffell to \Y.K. W.F. J. C. finnI.F. ann aU otbcJ:Jj!)er;~ 
fon~, recftillJJ all tue w>~emftre~, llin ntfcbarge ann fttpcrfene 
tue fain Super[edeas a~ ul1nuIp obtatncll, ann to tue trqon; of 
tbe QCrenito~~. 

~be!, finn anotber <[ommifUoll 9 Nov. 1 Will. & Mar. lJf~ 
reffen to E. H. J.C. T.G. F. H. M.H. J.G. S. A. ann w. re~ 
Citing tbe 1Banltrupcp ann feneral Qtom1l1tmon~) anti a W>etfc 

tton to tbe nolD meeper, p~apittg a renewal tucreof, ann tbat 
tbe!, beartng aU 011 botg ffoe~, 11i'O O!ller anti appoint Ed. H. 
& at' to be QCommimoner~ of ann fo! tbat ~ftate, &c. 
~bat an Uffignment 1tla~ malle 7 Jan. 168 9- b!, tbe QCome 

mtmoner~ to tue JLetro~~ of tbe Plaintiff, ann in nue mannet 
erecutcll. 'Qtbat tbe fatn ]nnentute \1la~ ]nrollen 23 Jan. 
I W. ann M. 'Qtben tbep finn 19 Jac.2. Cap. fo! ~,tpofitton of 
tue @>tatute of 13 EJiz. tbat after an!, QCommfffion of 13anlt· 
rupt~ bereafter fuen fo~tb ann llcalt in b!, tbe QI:omtntfftoner~, 
tf tbe ')Bankrupt bappen to npe befo!c tne QI:oll1mimoner~ tl)all 
lJttlribute tue ~Oln~, lLann~ ann IDebt~, tbat tben neuertbe" 
lef~ tbe fain <ZCommimoner~ ilJall ann tUa!, in tb'at ([afe 
p~oceen in QI;,tecutfon in ann upon tue fain ~omtnimon fo~ 
aun concerning tue ')Bartkrupt'~ QI;llate in fucl) fo!t a~ toev 
miIJbt babe none if tl)e ~attp ttl'ere lf1ling. .. 

'([bat tue JLetro~~ of tbt Plaintiff after tbe malting of tbe 
]llnenture~ clttten ann wete potretren prout lex pollular, anl1l· 
mane tue JLeafe to tbe Plaintiff. 'fitljat be entret1 ann blil~ 
poffetretJJ anti tbt Defendant entren upon btm. Si pro ~er". 
mnc, &c. 
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Superfedeas jfO? toe Plaintiff] arlJUel.1, Jflru, a~ to tve Superfedas, I. ] 

to a Com- fap 'ti!) 11.otn ann tHega!, fo~ tDat no fucb tbing c.o,Uln be: bp 
million for lLaw; 'Qtbe ClCommifihm in tbi~ <[afe if,) not barelp a ~o1net o~ 
d~ftri~uri~n autbo~tt!' ftom tte Q]:roullt, f.o~ tue ®eneral ®obernment of 
o a E~! c- tbe lRealm, but tbe czrtenito~~ babe an interdf in tuat au# 
rupcs a e. tbo~it!'; ebCtp Ql:tenfto~ batu un Intereff, tbourrb fome onlp 

p~Ore(ute toe QI:ommitffon; f.o~ e11ecp one map (orne tn beflne 
IDtfiributfon t ']t!) n tbing grantable t.o tbe QCrenito~$ of a 

• 13anltcupt 'm:ruti£t ex debito Jufritix, ann cannot be ncnien 
b1' tbe Jl\eeper of toe great ~eal an!, mo~e tban n rementa! 
mett tn toe ~att1' inJuren. J.31tfJ nnt tbe fame lUttb tue 
<tuffcnp .of Lunaticks o~ Ideots; fo~ tbere tue Li\ing n~ tue 
anmiltiffrato~ fiJaU baue tue p~oftt~ ultra, &c. !pete tbe ilting 
batb nn 31tttereff but mben, anll «!) a <;[tenito~; ann tben 
tbete I!) cate taken fo~ bim up e,tp!ef~ l\!>~ol.lifoe£' in tbofe 
etatute~+ 

'Vrtll fati~fnfftolt tbe QCreliitoUj babe a lRtgbt ! ']t~ PWc{ 
cuten at toete Q,tbacge; anll it' it map be fuperfenen lUitbout 
toett c!lllfent, tbcn toefe ~tntttte~ put them on a ~nate, 
ann intIame tbetr IDebtg, finn no ccrtaintp of bi11~i;lg toe 
13anktupt'~ ~fiate alTt!Juell to tOrm.cq tbe:ir tiff:; fa t0~t tb:~ 
Superfedeas tuo!k~ it platn w!ong to tfje QLretHtOH5+ ~nn tt~ 
confent .of fome cannot btnn toe reff, fc~ tZle ueC:3tt !)f tbe 
@>tatute 1lla~ to make equal fatt~faffion to ~iiI+ J13cw b;;' 
tbi!) mean~ fome rna!, babe toetr IDcbt~ pain to P~;::Gl;:e 
tf)eir ~lfeut, ann confcqueutlp aU tbe otber!) map be 'beat:: 
en, tllbtcb is) cnnttatp to tbe e,tp!effj llefign of aU tbefc 
lLaltH;+ 

1tbe <ltommttrioner£' gutbo~it!' t~ f!l~ toe ]uterell ann b£: 
ltefit of eacb tnntutnual QCrenttn! u1' fimple QContraif a~ tueU 
a~ up 3lungment~, fo! fmall ~ump a£) well a!) great 
one~+ 

@)uppnfe a ~eiitlte, ann no IDiffributiott, fi)all tbe Super
iedeas tob tbefe Qtre'Oito~~ r 'C[be ')Bankrupt cannot tabe it 
again, fo? be {~ (lnl!' to babe tbnt muteo i~ ~utplu!) after 
rati~faifion t ~be QCtel)tto~~ tue!' neen en atTtg-ument; nO! 
lUbat mull be tue tnufequ£nce r Il)ete i~ n tcnlliul!' Dtbt~:. 
become!) a 15anftrupt, ann founn fo upon a lZrommiffion, ann 
tbe Clftlate i~ fet1'ell, ann tben a Superfedeas bcfo~e fattr 
raffton. 

@Juppofe n pattial fatt~faffion bp a Diffribution of tl':,~ 
tben Qfffate .of tbe 1Bmlkrupt, pet euen tben a Supedc(:c;.;s 
lnoultl no a tn~onrr, fo~ if JLUtfO~ ntfccnn aftetwarn~, tbs~' 
map mon unlloubtelJll? be foUl. 



~bcfe aaf,j of j])i:rHament ate fOf tbe anuancement sf 
'<[:rane; attn fa acco!nin!J to tue Role in nut 1!3rolt~ ate to 
be conffruen in fauout tbcrcof! tlI:bep are tcme1)ti'illLaw~, 
ann tbetcfo~z aifo are to be fo confftue'O. ')5efinc~, tbcre i£t 
an etp~ef~ JP~ouiro in tue §SJtatute t0at tbcp llJan be ilttenll, 
en in fabout .of tue Ql:rcnito~~, ann tunt ougut to extenll to 
tnc U1tlaril of <.[ommitnoltet~, fl55 tuelt a~ to tue otbec 
([Iaure~+ 

I1>crc being tue intcr£ft (If a ~ubject concernetl, tue 
JlUng cannot nifpenfe tuitu fueb it JLaw, ann a Superfedeas 
i~ Tantamount to it. ~ue m.ing cannot p~obibtt a ~uit 
uere befo~e pour JLo~tJfl)ip; a Rege inconfulto He~ not, but 
lnucrc be i£j affcffcn in confequcnce anti inteteft, ann fo i£t 
Blofield ann Haver's Cafe, I And. 28 I. pI. 289-

mberc a failure of ]nffice enfue~, tbe miltg'~ ~~eroga:t 
title t~ Itmtten, fo tuat it fi)aU not oecalion it, a~ matt!' 
4ZCafe~ P?Obe; a~ if be gtant~ <!Exemption from feruice of Jlu!: 
rte~, 'ti~ 110f1) if tbere be not fufftcient befine~ ! J!)e cannot 
grant <!Exemptiolt~ from tue anmiral'~ ]uri~tJtaton itt a 
ccrtain place, unlef~ be grant to fome in tbat place tue like 
3!uri~nHttoll, fOl fear of a faUure of ]ufftce, Hudfon's Cafe, 
2. Rolls Abr. 201. Ji)ere t~ plainlp a fatIute of ]ttfffce if tbe 
Superfedeas were legal ann goon; fo! tbe <ltrenito~~ not COlt .. 
renting couln neber baue rigut, tbe (!Effate feiien ann tbe 
1J3unlttupt 1)ean t fPe tuat i~ a 13ankrupt to one <ZI:rel1tto~ 
i~ a ')Bankrupt to all, Stiles Reg. 48 - once a 1Bankrupt ann 
tUet a 13allktttpt, Glyde ann Bludwrith~s Cafe, I Sid. 

§5>ncb Superfedeas tna~ neber grant£l1 befo?c, ann acco~ntng 
t.o Littleton's Rule, tuat t~ a goon grgument agatnft tt~ Ie:: 
gaUtp. '16e!ine~, 2. ~ui~ Superfedeas 1)otu 110t ntfcbarge 
O? annul tbe <ltommttrton, but onl!, commanng tb£ Q.Commtf" 
fioncrg to fo!beat ann furceafc all futtbet p~oce£ntnB'. ~ben 
'ti~ no mo?c tban a Qtommtffion l1calt tn, ann tbe Qt.ommtf: 
fioller~ Hopt, tbe }partp 1)i£~; tuen a IDemtfe of tbe il\tng; 
tuen it new <ZI:ommiffion, ann tbcre i~ now no fueb Superfe
deas, fo~ tuat 'ti~ bacatel1 ann rcnl1~en a!1 null. Jl)£'t£ ifJ a 
Superfedeas to tunt Superfed', quia Erronice & improvidc en~a
navir, lnbicb fet~ tue matter at large, a!1 it h1a~ befo!e. 

Jln Turner ann Falgate's Cafe, 1658. I Sid. 125_ Glynne tU~ 
len tbat tbe \locating of a 31ul1gment mane it a~ null anll 
\loin; anll tuat an affton Inp againff tue ~bertft: fo~ leuptng 
an <tCtecution tn purfuance of (ueb Jlungment t ]t!i true, 
tfJat batb been nenicn ante; but pet t~ fa far true nill, tbat 
ttcept ~ to tbe Jutltfptng of ~fftcer~ wgo aft u»net it, it5j 
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O£l if it ueuet ban been. ~bt~ mal? be comparet to tfJ£ 
Qiafeilt Druries'sCafe, 8 Rep.I43. 3lf two ]ullgment~ iJe, ilnll 
one nepen!l~ meetIp on tve firff, a~ in Debt .on a ]1itlgment, 
reuerfal of tl)e urit reuerfe~ tue otyer; i fortiori in cafe of 
tve uacatillg o~ fuperfentng of a Superfedas ) 'ti,a a mannata= 
t~ [[lrtt, tbe uacating of tuat Superfedas ba(ate~ aU tue 
Qtollfequellce~ of tbnt Superfedeas, ann 'ti~ 110111 a.a if it netlee 
ban becn. me are not bere arguing to make ~rerpatrer~ 
bp relation, but to relfebe QJ;tenito~£i agatntl a Ci:beat. 

@uppofe 3l no agree tbat tue fit11 Superfedeas nin counter= 
ntnlliJ tbe autbo~it~ of tue QJ;ommitrtoneC£i, but pet lnoat 
tbe~ nin befo~e 11Hl£i balitl ann fulfiUen tbe lnO~iJ~ of tye ~ta" 
tute, ti)elr neaIing lna£i effeuual, becilufe fo far tbefr power 
wa~ wen e,tecuten; attn bere 'tiS) founn 'twa£i nealt in, ann 
tbat tilk£i off tue IDbjefifoll of tbe l\!>artie£i neatb: 'l5ut 
furtlJct, fuppofing tue fitff Superfedas tIil) lletermiu tUt 
Qrommfrrton, anti it lUa,a not tlttetl~ HuH ann boiU, pet it 
is) but a Superfedeas, anll a Procedendo rebi1leij It; a~ an Ha
beas corpus tn Q1:o111mOlt p~aftice to all inferio! ([curt ffop~, 
becaufe it temObe~ all, pet a Procedendo rellibe~ it, 12. AiTtz, 2. I " 

Bro. Tit. Commiffion 12. g Superfedeas come~ ta cEommttrtoll= 
er~ of Oyer ann Terminer bp lUuftb tbeir ([Ommttrtoll i~ in a 
luanner rcpealen; pet on a Procedendo ttcp map p~(lc£telJ, 
anl) tbi~ per advifament' omnium Jufiiciar'. '-m:i£i but U£i a l:>~o" 
bfbitioll to Q!ourt qrb~ifftan, lUbtcb upon a \'confuItatton map 
p~oceen t Jif a ~uit be {tapel) Rcge inconfuito, pct on It Proce
dendo tbe ([ourt fiJaU p~ot£en a~ befo~e. 

~. 31t ma~ be obJeCfen tbat f~ it nelU cEommitrtoll granten to 
nelU ([ommUfionent. 

3l anfwer tbat wcn enougIJ, becuufe it r£(ftc~ tbe ro~~ 
mer, ann i£i {fill in purfuancc of it! 16p 34 Hen.8. Cap. 4. 
tbe cEbancello~ alan take o~l1et lnitb tbe ~ankrupt'~ 1Sonp, 
JLann£i ann ®Q)n~; ann 13 Eliz. cap. 7. notb not take alUa!' 
tuat pObler,but enlarge it: 'Qrbat tbe Q!banc£lIo~ fo~ tte time 
being UPOlt complaint, tlJaU appoint rueb perfotta 8£i tc vim 
fiJan feem goon; fo tbat plailtl~ be batu tue p.olurr t£l tliHllr, 
anti tue lUo~n~ upon e1lctp complaint babe bern conffruen to 
he from time to time, ann upon complaint again{t tue \!Com" 
ntUfionct£i a~ againtl well a~ tue 1Bankrupt. 

~£i to tbe lUo~n£i, the faid Commiffioners in 2 I Jac. I. in tbf 
<1!laufe founn in tbt~ <IlcrtJtff, it ttt not to be intenncn of tbt 
~ctfonS) namen in tue firff Qtommttfion, but of tbc autbo~itp, 
of allp JF).crron namcn bp tbe <lrballceUoh n~ <[ommtfft01tft~ 
ro~ tbe tUlle being. U~ ttl aff~ of )1!>nrltanrent, tDc fain czrrlan~ 
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(£lIo~ ifj to be fo m2~nt, tberrfo!c tunt ~bJe(til1n is-' not 
<!ConcI uUne. 

fltbe ~ommil'nOtt£t£) ~nue no lnttreff, tbep are onl!, lin: 
ftrument1J to (OnUfp J:;~ atfi!Jnment, a9 a JLo~n of a ~ano~ ttl 
([oppboln alHllitttlt!ccg, o~ a ~bettff in fale of a 'f!l:erm b!' 
a r ieri facias. 

]f tbe QJ:ommiffionet~ bit, furelp tuep tutU agree new olte~ 
map be mane; on11 pet tunt 1110uIn be 110 mo~e tbe fain <ltom
inilfionerfj tbfill 'tf~ tHe! €Suppofe tbep aU mf~bebane tb~m: 
fen.le~, a nelU one map be granteD. ''G:i~ no IDbjeffion to fap 
tbep ufnaUp are of anJuna~; fOl tbe ®?eat ~eal batb an 
3111tJefintte power of nomination, ann mnp no otbertuife. 

Stone's lRea11ing on tbcfe JLa1.n~, Paragr. ulr. Jlf after @>ef" 
itttc, ann befo~e ntfftibution aU tue Q]:ommifftonetS) nie but 
Dne, n new QI::ommurton map be grantel:1, ann tue new otle~ 
fi]aU (Un tbe oIn to nn gccount! gnn pag. J 9. if tbel' all nit 
but two, a QJ:ommitfion tl]all be a11larDen to otberS) ann not 
to tbem, ann tbep tl)aI! be callen befo~e tue new \tommftrion
frfJ o~ ~etfOllfJ bantlllJ tue ')Bankntpt'~ CZEffate tn tbctrJl)anns : 
i!:ue QI::ommitrioner~ atc no <lI:ourt in tbeir p~oceentng~; tbep 
neen no anjournmcnt; fo 110 nifcontinuance upon tbat at~ 
count. . 
~be fain ~ommUnonet~ ate Cueb a~ fiJan be appointen fo~ 

tuat purpore; tuff) fecm~ natural. 
')5p tbe n£lUtfc of tbe Jlting, tue ('!!:omttrton abate~, tben 

tbere muff be a new QI::ommitrion. JaOID bp tuetl: ®ptnton, 
if ffrHfI!, true, no futtber p!OCee:Oillg~ couln be after a De", 
tUife of tue ming, fo~ tbcp ate new ~ommttrtoner~ tbougfj 
tue fame ~en. 

31 (an finn notbing in anp of tbe @>tatutef& tbat gtne~ co,. 
lout fo! un IDptnion tunt tbe firff namen <!rommttrtoners ate 
unremobeable! 'Jl3p tue 34 Hen. 8. tLe QI::bancello~ bfmfeff 
ann JunlJc~ miglJt nnke a ~ale, fo~ tbep miiJbt take o!tlec 
afj to tbem feemen meet. QI::ompare it to QI::afe~ at ([ammon 
lLaw, one atto~nep rcmobetl, a new one map p~occen; ann 
after ]ungment map P!ap <!E,tecution, euen h1itbout a mar" 
rant, ann map befo!e 3lltn~ment p~oceell wttb Warrant, 
Goldsb·49· 

gn .atto!nep ®eneraI file~ an lInfo!mation, ann P!apt' 
:w>!oter~, a llew atto!uep tUap join 31true; 1tlbftb tl)cwtJ 'tt~ 
tue IDfftcc ann 1$>otuer, not tbe ~ctfott \llbtcb tbe law fo 
lnuc~ re!Jarn~. 
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a Qtommtffioncr i~ meerlp a ~iltiffel: ann batb no ]uttrell, 

ann pa{fe~ notbing bp arfignmcnt, but tbc 15ankrupf~ rigot; 
nnn if one of tbe <ltommtrfioner~ batb rigbt in tfJc 13ankrupt's 
Qfffate, tbts) arfignment l1lill not c,ttingutfiJ fucb bi~ rinfJt, 
Godbolt 319. agrcetl in toe lLo~n Sheffield's ann Rivetes Cafe, 
Moore's Rep. Cafe 1 I 5 3~ a <ltommtffion .of tbarttable dtltfS 
(uen out of jf'raun to auoiD a cbaritable dtfe, tbe <ltommt(" 
fioner£t make a Decree fo~ QJ;.remptton from tue (!CfJaritp, ann 
tbat Detree confirmell U!? tue QIbanceUoh pet a new Q!ommtf~ 
fion wa~ (uen on tue @ltatute of cbarttable ([lfe~, anti tfJe 
l-ann~ cbargen tllitb tbe QIbiltitp; ann pet tue m£l~n~ nf 
43 Eliz.Cap.+ are, tue fatn Q!ommirfioner~ to make O?iler, &c. 
Moore Char. 75. ~bece'~ no niffetcnce bettneen tbt~ ann it 
<ltommtffiolt £If anjunff~, 1Ubicb i~ a common p~afftce ; fo! if 
a greater number be annen, tuat maJo~ part map aft, ann it 
il)all be g£lon, ann if fo, tt'~ tue fame t~inB·. 
a~ to tbe ®bjeffton, tbat tfJCtt feueral \!.Commimolt~ map 

be granten at once. !pete lfj 110 fucb tbing, fo~ tti1t tbe firff 
ll1a~ neterminen bp tue IDemffe of tue ming'. 2. (t:t}2 fofe 
power of Jaomtnation itt 10llgel1 in tbe Cltganccllcq, al~.:J a !lew 
~ommtrfion will be a IDetermination of toe ~owet of tue fo~" 
mer Werron~, tfJo' tbe autfJo~ft!' be fiin purfuell. an 1i ~:~av, 
tn ]ttl1lJment fo~ tfJe Plaintiff. ~ 
~be Q! ommirfion£r~ babe tfJeit autbo~it!' unner tbe ®~eat 

eea! anll bp ~Ut of ~atliament, anti pet tufJat tue!, ilo tf 
not 11ttcfual1t it) trabetfable, becaufe no £Itber rcmellp, ann Co 
i~ Cuts ann Delabarr'~ Cafe titen at tbe enll.of IDr. Bonham'S 
Ca~e 8 Rep. 121. 

~r. Trevor, e cont. inftffen ottlp on an <!E,tception to Ollr 
."~' ,u,r. by Narr' in Qfjeffmrnt, tbat tbe ]ntolment tua~ 22 Jan. ann Leafe., 
2~:Affi~'nce Qfntt!' anll i)uffer in tbe IDecIaration 1ua~ lain 19· ann no= 
,A a Ba~k. tbing paffing till 31ntDimcnt tbere ttJa~ 110 ~itle in tbe JLelfof 
:I :,: fe'S Efrate at tbe time, ann tbat in Perry ann Bowyer'~ Qtafc tbt~ 1Ua~ tue 
~e:ore Inrol- onlp point, ann Judie. pro Defendent. 
m:'nr. ~be lllbtcb lUn!i ml (ftccptton tbat .lump not anmrs Df, not 

babfttlJ a <ll:op!, of tOe Declaration, but onl!, of tfje 'iv~l~cfi11 
dterl1iff, wbicb ma!1£ me (a5$ it nin rDme otlJer~) fufps (~ tv£" 
trutb of OUt agent. 

Amendment abereOlt we {Jan bnl' giu£n U~. ~ben 31 argueD f.s; rm 
if [tiC dtiI?c ~men'Oment, tbat tOe nate (If tbe lLeafe in our Detl~tRtL;a 
o Lal ~ ~mg mtlJbt be amennen ann mane 2.4 Jan. tunt fo tbe nt/jrt: pd(rt~ 
::t eale In • J. . ·ff· r (.' tJ" ~!C ~ '> an E"eCt- mllJut come In que Hnt, ann t Jut lO~ vel£ reaWlt::, 1. '.1'1£< 
ment~ caufe 't{Sj an ~jeffment ILeafe, 1UbtcD i)j filH utliJcr tte powa;t 

of tue <!Coutt,ann at tbe'Qrcial otber: potl1t~ were httlffcn ol1,antt 
lUcre acco!'OfnJJlr foutfO, ann nmfequenttp fucii an 9:1lH:nnmCltt 
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cannot neccibc tJc tjnr~~+ 2. €Ul£i amenDment tan ueber 
Deceive tbe Zutl1, frq tijs~ fmn tOut bp uerttte of toe ~Ufign= 
lncnt tf;c lLeffop of t0e PlJ.intitf entren attll mane toe lLeafe 
in ~a!"r', luf;f[D Ut:i1 De t0zrefo~e after tbe 3lm:olment, ann 
tonfcqucntiy fu£I) amenument miH be agreeable to tOetr. 
finUinrr. 3. ~te lffuc t~Dii ip of Trinity Term, ann tue Dc" 
ciaratioll l1Hl~ nehueretJ to tbe '([emmt in potfeffton in Eafier 
Term, anti tvnt 1t1a~ ofter toe aitIc aC(rttell to toe lLetro!!1, 
viz. after Jnrolment, ann fo neftber part!' no~ 3lttr!' can be 
lJecetbcll bp fuef) amennment ; fo~ tbt~ UJa~ not tbe point in 
queffion, a~ it tuns tue onIp one in Perry aun Bowyer's Cafe. 
g~ to ttc Objection tuat 'tf~ all cutten 011 lReco~n, ann in 

anotber ~ftm, tbat'~ notbiug, fo~ amellnment~ vabe been 
tb~ee ~erm~ after, U~ in Rawlin's Cafe 4· Rep. 53. tbO' tuat 
Inere accorotnrr to toe .Jaote~, pet it i11 an anftuer a~ to tbe 
time ann enttp oll1Re(o~n, toe like t~ ~tr Humphry Tufton's 
Cafe, I Cro. 144· U£i to time ann lReco?o. 

'(tbis t~ lloti)ing but tgc miffate of toe ~Ierk in Irf!'fng 
fJt~ jfHfiticnr; fupporctl IDemffe to~ee nap~ befo~e tbe ~itl& 
accruen, attn fo 'ti~ 11~ mucb toe mfffake of toe ~letk as 
toe ~afe of Forger attn Sale's, I. Cro. 147· ann Jones 199. 
lnbfCb Crooke anti Whitlock bell) amennable, ann devifit in= 
nean of dimifit, March ann Sperry, Hob·1.49. ann a (Henue an= 
lIell to toc C[otnmitnon in ~rober I Roll. Abr. 2.09. «be nate 
Df a Demlfe in QJ;Jcffment tua~ amcnnen after ]ungment bp 
qronfeffioti, ann [[1 tit of etrro~ b~ougbt fo~ tbnt ber!, fault 
in Parr anti Cowley's Cafe upon m!, motion laff 'Citerm, on 
fiJewittg tue [[tarrant of atto?ne!'! ]n QCafc fo! tuo~ns, Narr', 
generaUp of a ~erm, ann tue f.110~nfi latn fome na:!,~ in (teem, 
libert!' 153 urn aUp giuen to make an cfpedal (!!;ntrp of a 
na!' of P?eferring tue 13ill, bccaufe otbertuife tbe affton 
lnouIn be befo~e tue ~ilure, relation being to tue Brff nn!' of 
~ernl; anll tbig i~ none frerJtentI!' if tbe 15atl#piecc tuere 
after toe QI:aufe of ~HUon ; ann tut£i we tbink like our ~are, 
l.tlbere tbe Declaration 1.tIa~ l1eittleren after, too' toe Demtfe 
bc lain after tOe {title {lcCruell. 3lf Keeble's Rcpo~t~ migbt 
be citel1 fo~ ~tttbo?it!', gmennment~ babe been in .!faa a£1 ma= 
terial a~ tbt~, C[out1tef~ of Falmouth's QCafe in JLo~n Hales 
time. 3 Keble 1 17' ann Place ann Twiford 2. Keble 12.0. Wil
liams anll Moore, 1. Keble 175. 13ttt Qtbtcf 3lulltce Holt beln 
it not amennable, becaufe no otbet JLeafe tban tnbat we {Jan 
lain tua~ confetretl, ann tuat 'ttna~ material. Sed AdjornatB

", 

(Lle 1110tlCl1 it febttal tfme~, but couln nr\1tt get obet Ie" 

Mi, 
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Mr. CrooJ,\.e's Cafe. 

U Pon a W'~erelttation to toe <!Cburebof ~t. Michael Wood· 
fireet, anti a Caveat entren againa tbc 3111ftftution bptbe 

P!cfclltee of toe Plefent faing, 3i betng of ~ouncel fo~ ~r. 
Crooke appearen fllll) atguen bt~ (!tafe befo~e IDr. Newton; 
tot Q1:afe wafj tbu~. 'l?p toe aff of W'arliament 22. Car. 2. Cap. 
I I. ]t i~ tOUfj ~naffetl, Sect.6 3, Paragr. 26. ~bat toe llDarifiJe~ 
of @It. Michael Woodl1rcet anti ~t. Mary Staining fi)aU be 
uniten Into one W'arifiJ; anti tl)e ~burcb beretofo!e belonging 
to tbe faio l1!lnri11J of ~t. Michael W oodfireet, fi)all be fue 
}1t)arf11J Cl1:ijurcb of toe fain W'aril1Je~ fo unite]). aull in Sed. 
68. tbat ltotlUitbffan1lfng fueb <Ilnion a~ nfo~efafn, £ub ann 
eberp of tbe ~aritl)e~ fo unitelJ, afj to all lRates, '{taxes, 
:W>arocl)tallRi!Jbt~, Cl1:bargcp an'O IDutfe~, anti aU otber lS~t:: 
lltIegc~, lLitcrtfc£l attn Dutie!) lnbatfoe'bcr, otuer tban tnbat 
are I)eretn befo~e mentioneil ann fpeeffietl, fi)rdl continue ann 
remain niffflHt a$ I)eretofrqe; atttl ttat tbe r~btral ann rc" 
fpeffU.1e w>atroll~ (If tbe faits Q.t:buttbefj fo ttfiftiil fiJaU attn 
map p!cfcnt b!, tutn~ to tbat C!vutcb (lnl!' wbtcb bp tui~ aCt ffS 
to be tebuHnel:l anti effatiHt1)cl1 fo! tilt ~arill) Q.t:butev (If ttc 
~art11J <ZI:burcbe£' fo unftetl a~ afo!efattl; toe firff ~~efcnt~ 
ment to be mane b!, tbe lannon (If (ueb (If toe nun <[butcbeg, 
tbe (!f:tltl(llnment~ tnbereof art of tbe gteateff <Ilalne. IDt+ 
Martin ttafj ]t1£umbcnt at tbe time (If tbe [lnton, anti fu 
contit1uen to tl)e time (If bi~ IDeatb, tul)ieb f}appenen bet!' 
lateIp, ann bp biSJ IDeatl) tbe <[buret t~ now llatant. 

'Ctbe IL\tng f~ ~attol1 (If ~t. Mary Staining (of far letTer 
balue botb in tue ;min!J'~ 13oolt, ann tbe clear !learYp balue,) 
ann p~efent~ J. S. sa common }F}erfolt t~ l1!>atron (If ~t. Mi~ 
chael Woodfireet, tuba ~n€fentt: ~r. Crooke, ann fo~ bim J 
p~a!,en 31n1lftutiott. 

'<!Cbe (,[oultccI fo! tbt Caveat m:guen fo~ tbe PJcro!Jfltiur, 
tl)at tn cafe of tb~ee QLepattnet", ann onc be in Warn, tt::: 
ming £ball babe toe firff turll, anti tbe [~itt!J not being nnmrD, 
tte aft of Jj!)atItammt flJaU not binn bim O! bt~ lntercf\ 

E cont. 31 agree, tuat abunnuncc (If ~tatute£11J(I not Ijtn~ 
tl)e Jaing tub en 1)£ ir; llot namcn, toc!' arc moil of tbfm l1iuHrt s. 

en togetbet in I I. Rep. 68. Magdalen College Cafe: ''It''t;t !?£t 
tbere Fol. 70, 71. tbe t.3 Eliz. I£) atJJungen to bini) tbe (jng 
tbo' n(lt namen, I. 13ecaufe tbe genCta! lettee £rtenn~ to :;);,"' 
millg b!, tbc woro%!, To any Pedon or Peri'cns, ann toe f:);~tf£L 
wa~ n ~erron~ $;iJ {fur n lPatt(.in~ -ttben fa.F~ tbat ':2'001\, Jif 
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tb~ {{(nf, be rtempt, it UlUft be up <Conffrufffolt of }Law, ann 
fuee ~ollffruaion ft)an neller be manz agntnl1 tb~ t,Cp~er~ 
fenfe o~ renfon of tIje lLaw maker~ mcntionen in o~ to be i1t~ 
ferrell from tbc aCt t 2111.1 i1~ tbe ~fng, LO~i)~ ann Qtonlm(ln~ 
ban tn tlJc l\D~eanlble tbere anjtfnrren long teare~ to be «ttl! 
reafonable, ann tenlltnrr to S:r;:£~[!Jfon, fo bert tbe lltinrr, 
1Lo~nr; ann Q!:oU1mon~ babe Declare]) toe necerat!' nf lR.ebuilO: 
tng of c[Durcbe~ couln be in no otuet manner, fo~ Ceileral 
}l;)arillJc£i were not able to tebufln; tue t'\~n[l tf& bounn b!, 
JLa1n~ of pubHclt mfe ann 13enefit, anll Wbet~ ((laHar!, mil! 
flea 1n!ong to tbe ~ub1eff all ~tatutefj mal'le to p~elletl~ t!]Z 
tJeca!, of lReIfgioll binn tbe ming, 5 Rep. 14-

JPe' t~ bounll U!' man!, ll."ilttl~ tnbere not namell; t:z i~ baunti 
bp tbe §5)tatute (If Marlbridgc, Cap. 22. oguinft tue 'Clffrflfntug 
.of ~enant~ to anftuer of tudr jfreeboln 1nttI)out [ALlrlt; bi~ 
1l3atlitf cannot 11 ffftatn ; if be l1oe£i l ~ttacbment Iie~ againtl 
bim, ~ Inft. i4I.149.Jl)et~bou1tl.1 b!'32. H. 8. Cap. 28. COntetll~ 
tug ntrco1ttinuance~ tuo' not namen 2. Infl:. 68 I, 687.., becaufe 
,mane to giue bet: tuat ban a tigut, a mo~e fpeen!, rtmc'O}?, viz. 
up entr!') 1tlben b!, tbe <2l:ommon lLatu fi)e tua~ fo~retl to a real 
gilion, anl1 man!, otbet£S tbere are (if tbe Itke nature~ 31 ron" 
ftf~ tue ming batb ~~ftogatfbe itt matt!' mo~e tnffattcc~ tban 
tbcP bane uatnen, but tbe conffant )Ruh:: t~, tbat be rau no no 
1tqong, ann beef tbf~ 1t1ouln he a ltl~ong to our Thlatron, fo! 
t2 batb tbe fitft lP~zrentmettt; it'~ a 1U~Ol1g to p~etHmt bhn of 
it. 'fJrf)01l conanet tbe nature anll dfeft of an dlnion; bp tbe 
<!Common J1Latll, upon tbe QConfoHnatioa .of troo c.n:butcfJe~, 
one bccome~ ettinff in LalU, ann Cf?j Godolphin Abr. Eccl. 169-
illud quod aIred unitur, Extinguitur neque amplius perfeverare, CJ.1 
tfje ming)~ <ll:bUtCb if) gone up tbat notion. Jaoltl of tbt~ 
mufOlt tbere ate tb!ce Celleral ro~t}j; one of t{Jem t~ lUben a 
ctbuttb t~ fa unitel1 to anotbet tbat tDat tnbf(b i~ unften 
amittit jus fuum, & eo utitur cui fit unio ; anti nnot{Jet t~ lUben 
tltlO o~ mo~e Ql:burtbe~ are fo tmiten togctbet tbat one i~ 
tt6t fubjeft to tue otget, in tubfcb cafe quod melius eft retine
rur. 3i cannot but obfetlle tbe felleral iRenfon£) O? Qtnure~ tn 
tbe lLaltl fo~ n <[on(oltnatiolt o~ dlnion, Of anns,tu, ~D:t at 
<ltburcbe~ fo~ tue better JpofpftaHtp of tbe }RelIc?; toe P!o .. 
pinquft!' of QI;buttbe~ ann ~Iace~ tpnt oue rna!, nifcbatge 
tfje IDut!' ann Q!ure of botfj, tf)e want (I~ tJefeff of 1~~1tftlJe~, 
o~ ettteme pallett!' of one 11!latf1l), tbefe ate recaonen tbe 
taurt~ b~ tbe '!Common lLaw of an dlnton U1~en mane b!, tve 
ttmrent of 13iffJop, '!Cbapter, li!)atron~ ann ]ncumbent~ of 
I!.j\ltng~ t .mow tue faUle lRearon~ rna!, be Cuppofen wben ma~t 
!.it 'iff of parliament; ann if fa, tbeu an tge 1aeafon~ tnticb 
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beln in Magdalin College Cafe, a~ p~omotion of )1Jofpitas 

Htp, an'O to p~euent toe neco!, (If iReIi!Jton, fi~tn c(lltfequentJ!J 
tIJc n1fng boUltll up tbi~ }Law; but taking It at Q.tommolt 
}Law, tfJt~ dlnion rrtbe~ tue 113!cfentment to our Watton" 
fo! tne mo~e 1l10ltijp ')Benefice is) neber uniten to tbe minus 
dignum, ann tbetefo!c a parocbtal <lCburcb cannot be uniten t.o 
a <!.tbappel, magis clignum attrahit ad fe minus b!, our .fLatu, 
a~ mine tbe fpogtl)can, IDeci)~ tbe 'lBox, fl)ouu tOe fl)treloom~, 
ann tbe I tke. 

lPeee tbe ming f,6 nount!; fo! if not bounll toe!' balle no 
rigbt to a w>~efentment to out <lCburcf]. '<tbe miltt\' takes it 
benefit bp tbi~ Q.tIaufe; tt'~ plain tbat be tfJ bounn, fo! otber", 
ltlife be couin not babe lUW :W>~efentment to tbt~ Qtbuccb a", 
fo!efatn at all; ann tf be taitef,f be muff take it untler tUt 
~one~ anll mualificatton~ tbat tbe ~ft B'il1e~ it bim. @>up", 
pore a p~tbate ~erfolt b~ atilt ban IDemtfen an anbob.lfan to . 
tb e Jlttug anll a Qtollcge, neclnrtng, tbat tbep llJouln p&£fem 
ill' tUtU~, ann tbat toe lieft W~efeutatfon fiJouln be i1p tut 
College, wouln nct tuc College in tf)at Qtafe babe tbe uta 
~~cfel1tment ; bere tbc fame ~ff tbnt appotnt£i tbe [lniott, 
unite~ tbeft'~ to ouf~, ann not our'£i to tbem, ann conr~ 
quentJp gibcfS us) tbc eigbt prime facie, tbe Ilting confenttng.., 
€ben befine~, tbe fame ~ff tbat ntteff~ tbe lL\ing to batle attF 
~~efentatfon to our Qtburcb, niteff~ tye firff to U~ t 3rt i~ aU 
but one entire ~entencc. 3rt i~ tuell knolUn tbat in aff~ 0( 
:Watlfament on tbe ]Rolf, tbete ate nn WotntS),Comma~s, Co
lons, Semicolons, o~ utber notef$ o~ tign~ of iDibtfion; tbat'~ 
anne)) b!, tbt l1?~tnter, anb ftfS 'ti~ Ott tye ]Rolf, tue tubUli: 
makes; but one nDaral\rapb ; tbc @)enfe i1$ to ntreff tbe Diut" 
fion, ann tbe fenfe ntrcff~ no Dilltfion at an bettucen tti!~ 
1UO~lJ~ tbat enaff a ~~ercntment bp tUttt~, ann tbe firft ~~c 
Centation to U~+ 

(lfttber tbc ~il1g i~ incIu1lell in tbt~ aft o~ not; if be be tbt 
tno~lJ~ pIainlp gibe U~ toe firll W!efCtltatlon; if be be not in~ 
cJunen meant O! c(lucerncb b!, tyt~ [lutoH, tbeu tbere'~ no: 
c.olour fo~ tbi£( Caveat, fo~ tben tue!, cannot p~rtrnn to a i(,.;~> 
fentmcnt to out ~bUtCb ; let tbem get one to toeir own; ~t.~ 
nefite onlp a J1D~efentatt(ln to out own CZJ:burcb, tDilt'~ aU to! 
Play at p!efent anll tbe rfJJbt to ~ptbe,~ out of tbeit'£i, menU 
cont~obert aftetl11arn~; but tt (ecm£! betp barn to fa~",. 
ftbat toe ming t~ not bonnll, becaufe not inclullel1, t.:e
eaufe not nnmetJ, ann pet De fi)aU br tnclunen it£,; to ;';':it; 
netit. 
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3lf toe!' unuc fmp Bigut, tbe fainrr can onI!, babe it 1l!J 
tbl$ act of parliament, finn tben ~tc~ muff bane it a~ tbi~ 
gft of l~atliament gtue~ it. \!J:t~t tt~ i:i benefit to tbem i~ 
pli1in, becilufe b~ tte <Union tbe~' Dauc toe anuantagc, our~ 
being tuz rrt:.:atet. '~ve fubjef1 to muteD tbe [tnfon i~, out 
flrUUteD, anti toat teat~ tlje marne nnn attraCt!) tbe reff un,. 
leffS it be otfJethlife p~obttlen fD~ bp e,tp~er~ tuo~n£t, ann tbe 
etp~ef£l tuo~n~ are lnftfJ U~! ~tJe!> agree, tbe )king t~ 
bounn 01' tbat part 11lbtcb exclune~ b~m frotU btfj ancient 
lRigbt of p~e(el1ttng to tbe QtfJureb of ~t. Mary Staining, 
ann giuea bim i1 new rignt to p~efent to our£t, ann pet Will 
nenp bim oountl up tbat part tnbteb betl~ a lRJgbt in U~, anti 
pet tue fo!mer ig mucb fironger toan tblf), if bounn op tbat, 
mucij mo~e reafolt toat be fiJouln be bounn b!, tbifj! ann JI 
no atfirm pofitiuelp tbat an ~ff of }1!)arltament tu~icb gfbes 
a rigbt to tue mfng ilJaU btnn bim, afJ to tue manner of en" 
japing o! uftng tbat rigbt, afj \nell afj n @lubjeff. 
~bat tbe mtng i~ bountl b!, tbifj cztlaufe, notb appear from 

Sect. 69. wben tue mtng'~ F'~erogattue lRigbt i)j partfculatfa 
itn ann etp!ell!' taken notice of, fo~ tbat €§eftion faue~ to 
bim ann bt~ ~uceetfo!~, all (lCent~~ ann fitl1 §rutt~ in tbe 
fame manner a~ oefo!e tbe dlnton tbe!' feuetall!' fio.o)) 
(bnrgetl. Jl urge tbi£t to ilJe\n tbat OUt lLatu makerfj, etleem .. 
en tbe ming'fj ]Rigbt !bounn, otbetlnife tbete wouln not 
babe been fueb an etP~erfj fabing ; ann if tbe!, ban nefigllen 
tbe miltg to baue ban tbe fitR p~efentatiolt, tbougb bitl 
<ZCburco were of tbe fefn balue, tut!' \noultl babe taken catt 
(If btut in tuut particular alro bp an etP!ef~ fabtng. 

3fn tue ILo~n Berkleis Cafe, Plowd·2.46. tue J.l\ing t~ bounn 
bp tue ~tatute de Doni: Altonwood's Cafe, I Rep. 44. IJe tua~ 
bounn per formam Doni; 'ti~_ tllere bein t~at if ILann ~ab 
been gillen to tue ll~ing ann t{)e Jpeir~ of bi~ 1BotJ!', be befo~c 
tbe Stat. of We1l:m. 2. eonln not babe alieneD in jfee befo~e 31[" 
fue, fo~ an alienation bp auotber wonln bt a Tort, ann fo 
1llouln it be tn tue ming, if it llJouln be anju'Ogc]) an aUeua" 
tion in Jrec. unn tbt~ cannot be, fo~ bt~ ~~etJJgatiue tntl[ 
not be a Warrant fo~ btm to 11.0 an!, injutp to anotbet, nnn 
tbe <!Enate wbicu tbe millg ban tnoull1ltot fuffer rueb an a!i~ 
tnation, beeaufe not larlJe ann ample enougb; an1.1 bt~ J1!l!e
logatine tuill not aIter btfS QI;llate, uo~ make 1t greater 
tban tte iDono~ gaue it tim. ann a little after, eodem libro 
fo1. 247. fncb ~Ufenattolt i~ fain to be Tortius, becaute contra 
voluntatem Donatoris, ann tberefo~t ill none; fo~~eu ougbt 
to obferue tbe intent of otbcr ~en in lawful tbtng~, ann to 
bleak it i~ ill. 
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J1)ece toe l}3arHament ate toe IDono~fj ; toep gi'tle ttJe r\(n'IT 
ann tnt> ([lient a tigbt to p~tfe1tt t.o t0c ([buteu of ~t. I .. Ii(,~lJJ.:l 
Woodfiret bp turll~, tbe ~i1tg ban 110 rueb lRtgbt befo~t; tue 
mone ann fO~ln of tunt ®ift tr;, tbat tbe Ilttng Dnue tlje ft= 
conn }l!>lefentatiott ann fo on; nolU if toe llHnrr vabe tbe firff, 
tbat i!ttent i~ b!oitett ann tne ate tnjueen, ann if it wett a 
common }1t)crfon, ann be fi)(lurO nrff lS~efent, tbat lnoUlb be 
an fttjutp, ann fo betf. 29 Hen.8. Tit. Remittitur, Bro. it9· 3t 
f~ tbe i>pinfon of Englefield ]ufftce, '([bat wbere n ~an tates 
a QDtft bp 9Ct of Warltament of am? JLunn (tbougb tbctt n~·tre 
an ancient lRfgbt)ncitber be ttO~ lJi~';JPeft~ fi)ilU be remit~tn; 
fo~ lUben lLann t~ trp!etl!' giben bp aCt of )F>arIiament lniJicg: 
f~ a J[ungment, neftber be no~ bi~ ilJcitS t1JaU claim aup (r~ 
tber ~aate O! }Rigbt tban 1tlbat tfJ giuen bp tbe .aft, a~n pte 
lRemitter fSj a 1!l:ttle fabourell in tue Law. ] w:ge tbts to 
fiJe1tl tbat tbe milllJ'~ ancient lRigbt wiH not a~ea tfJi~ Q;aCe, 
tbat an aft of lEtarltament gibing a lRfgbt tn~ttu tbe i')i.ng 
batb is) new to botb tbe Ql:burcbc)j, ann toeu tDat 1Rt~r,t ir; 
to be jlltnen in manner ann ftnm a~ ttc aff l1ii£a~. @>o:: rDn~ 
clutletl fo~ ~r. Crooke, ann Plapeb tunt be lUirrtt riaue inffi~ 
tutton, ann be ban it acco!ntnglp, anll enjo!?']) it tnitfjnut 
f«rtbel; trouble a~ eber 31 bearn ~ ftbougb tbere were tWa 
inftante!$ in London lUbere «nnet colour of tbf~ l13!craga# 
tille, tbe ming's; Jj)~ereittee r tua~ firff P!efcrren, tbougb fji~ 
ILfbfng lUere of ler~ ualue, afj 1nafj alffrmelJ, viz. Dr. Farry, 
ann IDr. Bridges. ~ut tbiJJ tuafj none bp Jeffreys, ann neuer 
contetlen, &c. 
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Error Ott a ]nlJ!Jmcllt tn Banco Regis in Ireland ott a mett E 
of c.!Etro! tbcre ~n a 31tU)gmcnt itt tue ([ourt of tue JurJ;~e~~ 

aCtbbifiJop of Dublin ltt Debt fur Obligation, 1Uoetein tbe in Ireland. 
Plaintiff nctlaren tuat tue Defendant bin acknolnletJge btmfelf 
to be bonnn in 6000 1. 1Ubereof 44GO 1. i~ paill, anll tue De-
fendant crabc~ Oyer of tbe ([ottnition, tubfcb i~ to pap 35001. 
tnttb fntereIt 30 lIap~ after notice, ann pIealien tbat be pain 
tbe 4400 1. tn fati~faiUo1t 1Uitbin 3 0 lIap~ after notice. ~be Plain-
tiff teplic~ Jaon<paptnent 1JJitbilt 30 nap~, Et hoc petit quod 
Inquiratur per patriam, Et prxd' Tho. fimiliter, &c. ann tben 
tbe Defendant lIemurcen, ann tbe Plaintiff Join~, ann Jlullg't' 
ment fo! tbc Plaintiff, bccaufe tbe lRepltcatioll ll1a~ goon ann 
fuffiticnt, ann now bere tbc general (!frro! ir; atTigncn. 31 ar~ 
gUCn fo! tbe Plaintiff en breve de Error; but tbe §SlOllicfto! bc# 
ing to argue it aftertuarnr;, ban mp .Jaote~. to tbi~ ctfeff. 

1. tJt:be @)tile of tbe ([ourt t~ a Q!:ourt of tbe mfng~ beln Stile of a 
tbete per Confuetudinem. ~latnt t~ lebtell, de placito debiti. Court hela 
t::be Defenllant appcar~ upon @>ummonr; in placito prxd'. ~er/::onftJe
~be Plaintiff tbe fame lIap p~ollucell quandam Billam fuam de u memo 
placito debiti qUa! quidem billa fequitur in het verba, ann notf) 
not fap fecun' confuetud' in plac' pr~d). Demurrer 

2.. ~bere i~ Jltrue jofnen ann aftcr1narlJ~ a Demurrer, fo! ~f~ef- Hfue 
tbe Ian ougbt to babe been reJeffetl, becaufe tbe tnterpleanec Jomed. J 

between tbe ~artte~ tuar; at an enll, ann tbe matter put in 
3ltrue, ann no 3lungment ougbt to babe been tin tbe 3liTue 
tnar; trien. . 

3. -arbe )RepUcation t~ ill, becaufe be lIil) not fap pap infra 
3onap~, wberear; be ilJouln babe fa ttl, ann not befo~e,&c. fo! a 
papment Oit tbe nup win be a papmcnt 1llttbin tue Q.ContJt~ 
tion. 

4. ([onnttiolt ir; to pap 3500 1. tuitb 3(ntertff. 11!'Iea, tuat 
be nin pap tbe 4400 1. tn fatir;faffion ttlitlJtn 30 l.1apg after 
notice, tllbtcb t~ tuitbfn ttno ~ear~, fa tunt tucre 1Ua~ not fu 
mucb tben lIue. }RepUtation, ann 31true t~ tenn!cn upon pap .. 
ment of tIle 4400 1. ann notb not fap o! ., 500 1. lnitb tltter~ 
eft, fo tbat tbe P!tnctpill ~one!, ann tttterea miJJbt be pain, 
tbouglJ not tbe 4400 1. ann confcquentlp no goon lReplica~ 
tion; fa! tbougb ft fi)ottln be founn fo! U~ tuat tbe €lInm 
tua~ not patti, pet tbe Debt migbt, ann fo upon tue tnbole 
matter tbere mtgl)t be no caure of affton. 'Qrben 31 Ulgen fe~ 
betal autbo~tti~~) tgtlt'tif$ not enougb fo! tue ~epUcatton 

~ ~ in 
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itl tui~ QL:afe not to neffro!" .o! falfifie tbe Plaintiffs qraufe of 
aaion, but it mutt maintain it; tbere muff be a goon b~tacfJ 
atfignct'l in tge Jaon=pa!'ment of tue p~incipal ~one1! menti~ 
ottcn, otbet\J.1ife tbe Replication cannot be fain to be goon. 
9nn ]Ullgment ougbt not to be fo~ tbe Plaintitr 1tbat a b~elttb 

\Ari1cre ne- 1na~ nece1!arp toougD ~ur ~Iea tna~ ill, 3! citeo feberal <!tafes 
cai a;,:o to p~Obe It, ann tbe nttferellce to be" tnbere fucb tIl ~Iea all" 
~re:eh in a mit~ a! fuppofe~ a Jaon.papment o~ Jaon,perfolmance of tbe 
Replication QCOtt'Oitioll, tbere tna~ no neell of b~eacb tn tbe RepUcation ; 
though the but if tbe W'lea nin not anmit tbe fame, tbere tbougb tbe 
Plea be ill. @lea tua~ ill, pet if nn goon b~eacb in tbe Rcplication, tbe-

Plaintiff couill not babe 3lungment; funn~1! ~mkfS 3I ban to 
ebince ann back tbat llitference. 

Serj. Levins p~apen time to anftner it, anll tbe nett ~erm 
U10llen fo~ a Certiorari to Ireland, ltlbiCb 31 .oppofelJ, becaufe 
bere tna£i ttotbing wanting, anll n.o Diminution ,ouln be al~ 
fengell, fl1~ tbe C!frro~~ were ratber eurplufagc, ann toe llte. 
plication catlin be neuer mennen tlnlef~ tbe!' returnen anotber 
1Reco~l.1, tnbtcb i~ not allowable in anp \!tafe: ~etllJes, iDf· 

Certiorari minution couln not be allen!\,en,no~ a Certiorari gtanten after 
to Irelal1d in nullo eft Erratum pleanen. '15ut per Cur' a Certiorari map be 
after in nul- granten at tbe ~lal'er of tIlt Defendant in <!frro~ ad informan
.'0 eft erra- dum Curiam at anl' time, ann mbetl returnen 'twill appear tf 
rum plead- tbe fame 1Reco!lI o~ not: {tbe (lCourt inclinen to boln tbc 
ed. 'l. ann 4 C!f.rceptton to be fatal <!frto~~, ann Hil1.+ )Rule f.o~ 

rebecfa'. 

Willet )Je~(us Tidey. 

NArr' in Qtnfe fur Indebit' Aifump' fo~ 2.0 s. ban anti receillell 
to tbe Plaintiffs ufe. Cumq; etiam, tbc Defendant a Q!ol~ 

IdIO! (If tbe 'Qrn.r aifeifell I WiJ. ann Mar' in Com~ Sulfex. 
tan r£i~cn feueral €imn~ of tbc Defendants bl' c.olour of Jaon", 
pa!'ment of tbe ~a.r, anlJ ban foln tbem fo~ lefs tban be mtgbt 
t)abe P!octlren fo~ tbem bp 10 5. Ad dampnum Qperent' 40 1. 
fn:be Defendant (imp~unentll' enougb) pleanen Non A1fumpJir 
tg tte firu, ann Non cuI. to tbe otber. a dtetniif (coram Rooker
by) generaUp f.o! tbe Defendant. €be 3lung£ of tbe aifi1'£S1 

TrebJoe,erttfiel,l on tbe back of tbc Pofiea, tbat tbc Defendant julliften 
e ll bV tbc get of----- fo! tbe 1iJ:a.r, &c. ~r. John Ailiton refufing 

GaS on ~ b ~ n1'" ~ 
Judge's C"r- to ~a.t tre Ie ~off~, .31 molten tbe ~ourt ,O! treble cztolts 
beare. on tbe <Ztlaufe in tbe art, tbnt if anp ~Ufion, &c. fo~ tubatfJe 

ann tbcp llJan lIo tn Jj3urfunnce o~ ~.tecution of tbt~ 9ii, 
fucb) &c. map plcnn tbe genet'll 3ltfue, ann upon 3!true 

Joinen 
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Jotnen mal! gibe tbi~ aff ann tbe fpetial matter in (!flltbenee, 
anb in QCafe {If mon.fuit, fDiftontinuanee o~ dlerbiCt agatnft 
tbe Plaintiff, tbe Defendant tball baue treble (!toft~. 
~r. Darnell oppofel1 upon Stone anb Linger's Cafe, I ero. 

467. affton agatnft tUt <lCburcbwarbenp fo~ a falfe }1!)~efcnt= 
ment, robere bouble ([off~ are l1eniell on tbe 7 lac. I. 
chap. 5' betaufe a fperial affion of tbe <[afc fo! a mi!lbeballf" 
nut ill tbetr i>tfiec, ann not 'ilCrefpaf~ o~ falfe Jlmp~ifonment, 
lnbeceon Hbcrtp \tJa~ I.\I11e11 to plean tbe general Jltrue, ann 
fi]dnetJ tbe fpettal matter in Qflltnence, ann tbe <!tafe of Ken-, 
tinal againlt Smith, I Cro.2S5. Jones ,0,. 13ut 31 anfweren e 
contra, tbat tbt penning tbt!l aff wa~ nitferent; fOl 't1l1a~ upon 
all!, 3lffue jeinen, tbf!l 1lla~ not fo~ a mt!lbeoalliour tn toe ®f" 

. fic8, but in ntfaffirmauee of toe power b!, mbteb we tnere 
€oUeffo~~. me rtceiben 20S. b!, 11irtue oftbe aCt; tbe Plain
tiff fap£t tue teceillen it to bt!l ufe, fo~ we ban no ~otuet o~ 
~utbo~ttp to receibe, anb tberefo~e b!inlJ~ an Indebitatus: 
.motu we plean non A1Tumpfit. anb upon tbe '(trial we gibe in 
(lfUinence, tbe aCt ann tbe [lernfCt fo~ u~, ann tbe 3lubge eer" 
tifie~ atco~ningl!', ann tberefo!c 31 p~apeb treble <!toft~ on 
tbat account. mitb tbe otber 31 tntbble not, anb fo tbe 1aule 
tnaSl ro~ treble <!t01f!l. 

Styart verJus Rowland. 

D EB T fo~ 10 1. pro eo quod cum tbe Defendant ban 
aecounteb tnitb tbe Plaintiff of ntber~ @um~ a~ nue, ann 

upon tbat account 1lla~ founn tll arrear 8 1. per quod Adio 
accrevit to babe tbe faibS 1. Cumque etiam tbe faib Defen
dant ban bo~r01l1eb of tbe faib Plaintiff 10 1. to be patb on tt$ 
queff, de quibus quid em feperalibus denarior' fum' tbt~ Defendant 
aftet\narn~ rati~fieb 8 1. !'et tbe 101. batb not pain. )13 lea, 
Nil debet. ®n tbe 1trfal tbep galle in Qflltbence onl!, 8 1. 
lllbieb 31 urgen rouln not be 4.!Ebfnence of tbe mutuarus
fo~ tbnt tna£) one entire 4.!tontract, ann allotber qrolltract 
fo~ S 1. tna~ not toe fame toe!' bab lJeClareb upon t ~nb of 
tbat IDpinion ll1a~ toe JLO?b QtbiefJluftice Holt. 'Qt:ben to P!obe 
t'fJe infimul computafTet tbe!, P?oben tbat tbe Defendant ann 
Plaintiff's [[life reckonen tbat tbe Defendant ban bo~rowell at 
.one time 40 s. at anotber time 40 s. anlJ at anotbet time 41. 
ann tbi~ came to 8 1. attb be P!omfreb to pa!, it. JI urlJ£~ 
tuat tbf~ coulll not lllafntafn an infimul computaifer, fa! tbat 
it tua~ anI!, a reckoning on one fine, fo! tbere 11la~ neitber 
papm~llt no~ Denufffon on tbe otber, anll at tbat rate ~ap" 

In!) 
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ing one GntI one tua~ th1.o tllouln make an account. ":l5ut Qt.JT. 
Holt .obet~rulen me, tbat tt tlla~ ginn \!El1tnence.of alt at:: 
rultt, ann f.o tbe!, ban a <I1erlltff quoad Com put' pro Quer" 
& quoad retid' pro Defend'. ~uen 3lmo1ten in Slrreff .of Jullg" 
ment, tbnt no 3lungment couln be all tuig fo~ tue Plaintiff, 
bec€tufe tbe <I1erntff 1Ua~ repugnant to, ann ntfferent from tue 
iDeclaratfon, fo! tbe Declaration acknotlllengen part of botb 
tbe ~um~ to be recetben, ann confequentl!' patt.of tbe 8 1. 
t.o be recetllen, ann tbe 3lur!' ban founn tbe coutrat!', toat 
tbere llla~ uotbing nue.on tve mutuatus, ann tuat toe lnbole 
8 1. in toe infimul computaiTet tua~ nue, fa tbat tbc!, baut 
founn tbe Plaintiff's Declaration to be falfe.. ')But per Dol
ben toe exception llla~ too nice. gun b~ Ql:bief 3lufiicc Holt tue 
10 1. if recetben of aul' of tbe two @)um~, it tua~ receiben 
(Jut of tbe feiletal ~um1i, ann C.o bl' tbe Qtourt tbe Plaintiff 
tall fii~ 3lullgment • 

• 

Term. 
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Dominus Rex llerfus Oxenden. 

VIde Poftea. Jaoln 31 orguetl, tbat a Mandamus llill he 
to retlo~e a ~~octo~ to tbe <!Eterttfe of bi~ ®fftce 
tbat tua~ un'Oul~ remobe'O, bccaufc bifj ')5uaner~ (on~ 

terns tbe atlmini11ration of publick 3]"11t(c, anti ten'O~ to 
tbe publt(k Welfare; notu a Mandamus lie£( fo! all ~fffc.e~ 
of a publfck nature, o! relating to tbe a'Omtniftration of 
3Jutltcc t €bt~ flfftce 11) necetrar~, fo! 'tt~ mo~all~ importible 
tbat all manner of ~erron~, afj 31nfant~, Qtf)tl'O?cn, ~£rroms 
lIifcafctl, \Ubo p!a~ relief of lufficc, can no aU tbClt own 

J1) 'l5ufinef~ 
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'j0unner~ tbere unp Ul0!t tb'nl tlJep (au tnitbout an attCl~nep; 
'ti!J tbetefo~e to be compatED to ttut of an atto~n~';y, bz 
ta{\c» nn ®atb a~ an IDfftccr of tbe QC(~{.nt, nnll tbi~ 1):·~De.ar~ 
bp tue lReto~n Ulbcre tbc £Datb i$ mentioneU; nap t0cg ate 
111cntionci) in ~oll actn t1~ Well r1~ 9.tto!nepfJ, nup, be i~ 
111cntionen tn 16 Rjchard 2. Cap. I ,.. au'll tbetefo~e map be welt 
p~erumen to be time immemo!tol. ~be QI;ccit;(la!Ucnl <!Court 
t§; u (lIonrt .of 31uffice alloblen up ann ImoU.lll to tbe <lrom, 
mcn Law of England;. it {55 n ClroUtt fo~ puni11Jment 
of ~ffence~ ann ]mmo~aIitic~, afJ luccft, 9.l;mIterp, 
ID!unkcnll£r~, &c. a }P~octO! i~ an IDfftc£r tbere, f!~tl.1 tbt~ 
4.[ourt \UtI I take notice of bim, fo~ pou neen ltO ]nfo~~ 
matton, a~ 9Wr. gtto~ncp fapa, to acquaint pou tJJttb 
tbe nature of Vi£) IDfflce, but ontp fo! rcmemf.'qallte. 

an to tue ilbjectiou, tlCbat tbete neUet Ul£l£t a Mandamus 
gtUllten fo~ to tefto~c a W~octo~: ] anftucc, trbat tbete 
11ebee toa~ one· moben fo! furb tttutal \!l:uufc.0; but tuete 
alltla!,~ toa~ n ntff in euee!' actloll, an1.1 ~ Z HiS fame 

/}Rcafon boln~ in tbi~ a~ in ttc otbet, 'ti~ ag fit to be 
gtanten a~ in tbofe. 'aCbi~ Q,tourt l)atb a general .Iu~ 
tffntatoll o11ee aU tbc otbte Qrourt~ in England, efpeci
aU!, ouet tbe mfetic! QrOUtt~ ann Q.COUtt~ Ql:inilliun; 
1'ou will co~reft lUbat inferi(l~ ([ourt~ no amtf~, pon 5~mlK 
geattteil 2ttaclJmetlt~ fo~ tbe abufe of POttt i~~oref}.1~ 
>~iL1 teue, pou'll not tneDtllc lllitij tue Court of Com:~on 
Pleas about tucie own ®fficer~ o~ t0l1Ccn.55, but tvat i~ 
betaufe toe couefe of tbeie Qroutt i~ tue Law, ann of tuut 
tilep are ']u:oge~, ann tbeie'~ i~ Dlle of tue ~upetfo~ 
Qtouet~; but °tifJ otbeewife tn ]nfctio! <lr.oUtt~) fo~ tJecc 
tbete (OUere notb not juffine, if contentp to tbt gfneruJ 
!Law of tbe llano: ~£re'~ a 9!Bitn Illjur'tJ, tbete·~ nn 
eeHef ill tbe mO!IO but ~ubmtffio1t to tue lll&on[\i)(l& 
er, unlef~ POll allow (jim tbe aii) of tut£) ~{tit. 13 eUtte;-i 'I) 
in (ltommon (!tafe~, tf tbc (!fcclcftafffcal QLouet~ p~o£ 
(cell otbecwife tban acco!'OiniJ to tbe )laW of tue '('(]n!7. 
cben in Qrattre~ belongtniJ to tbde iJlUn 3lttrtrnittion~,!,on 
grant ~!obtbttfon~, a~ tn cafe Df refufal to anmit 'om: 
mitllef~ to P!Ol.le papment of a )Lt~iJacp. Fon nutanr 
notice of tbe p~ejttntctnl aff~ of tbe (!totlet£'· ~fniffti!:t 
Rf.S ~tcomtnutli(aUon~, pOt! alloUl it as a 'Otfabllitp, POtt 
1ll~{te to tbem to aufolne tbcm b!, tbe '~ltit elc Cautif 
one a9mlttenda. 113~obibttiott~ nrc nfcc(fen to tbe la~o, 
ao&~ a~ hleU a~ to tye ]uogc,fJ anti t~attlet') P!-lU trOt' 

11(rlt 
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lJerp nil!? mat; li\uIe~ Ui-lun nottce to tbe )p~o{hq; to;::;; 
u Mandamus is it temetial mdt, like to an Habeas 
Corpus, nnll t1)i~ ia OUt lfueU1)oon; It fttppo~t~ OUt .fra: 
mil!', ann ti.iS babe no otber rctn£1Jp, fo~ an affi~e !Jotb 
not lie, Hl('Trrl.1!e a Mandamus notb: affion of tbe Q!:afr 
iu but fmpctfe(t, tfjat ouIp gHH'~ IDalUngC!5, it tuo~i\0 
no lleltitntion, anil mt affion upon toe Qtufe C1nttot reco" 
Dec jl)amuge~ to ttf& fo~ tue Inf~ of a Hfe'!S ]F)~a(tife, ann 
tbetefo~e muff be rcpcatetJ, 1Ubicb tue ILaID ~;f,1bO~f5. a 
Mandamus lap in feunul QJ:afe~, tbourrb not fo frequent 
fo~ !Dfficcr~; in Bagg's Cafe II Rep. 58.· tue rcaron gi~ 
ben ftt tbe fitlt B,cfolution . tbcrc, i~ tbat lnbicb rcncbe~ 
tbifJ Q.I:afc, viz. ttijat to tue Q!ourt of King's Bench be: 
lcm!J~ !autbo~it!' not OltO? to co~rc(t QCtro~~ ill juntctal 
W~ocee'Otng~, but otber ~r~o~~ ann ~ifncmeano~~ ClE.t~ 
trajuntctal tenllil1!!, t~ tte b~eftCU of tbe JF)eace, o~ op= 
p~errion of tbe €liUDJcct, o~ to tue rOffing of Jr,lctton, 
f1!ont~O'i1etfre, o~ Debate, o~ to. a~t!, mmmzr of ~trgo~ 
lletnment, fo tbat no 1n~ong o~ UtJUt!', cftoer publtck o~ 
p~illate map be none, but tuat it rna!> be tefo~men o! 
llunifiJel1 up Due (Outre of Law; all tbt~ reacbe~ OUt 
(!tafe! '{[:bi~ ([ourt t~ tbe rup~eme Q!:ourt of ]ullice tn 
all QLaufeSl lUijatfoeber, ann tbt~ Qtourt fentJfJ Manda
mus's to ttem to commanil tgem to grant gnminiffra& 
don to inf£tio~ O!ourt~ to p~oceen to ]ttiJgmeut, ann 
~.tectttian, to teao~e nn act of an lnfett(\~ QIoUtt, il~ 
Hurfi Jjf Canterbury, Railings of White-Chappel fo~ a }13a; 
tiff) <!tterk I Keble 2.86. PI. 94· ~o fwear a Qtbutb·1nar~ 
belt o~ Qtonffable, mbo arc but annual £Dfftcerp, na!, 
fo~ an ~fnffai~t of a QJ:ompunp, u~ to nne of tOe €!>ktn= 
net's.. (ltompattp, as:) 31 babe been tnforme'O, mbieb IDf= 
fiee i5) not of great ~ru{f, tbi~ concernp bitnfelf anti 
jfamilp, tutn uU tout tbinlt fit to emplop bim, ann 
finee tbeit nnmber ts fiilltel1 to tUJentp ergOt. ]t con~ 
cernS) ellttl' iJoUP, fo! no ~an b~lt mup baue oceanon fo~ 
lJi~ belp.. :It tontern~ toe publtck, u!) <!Court of Urcbrg 
is) a <!Court of 3!ufitte fo~ puntfiJing IDffeniJtl:J, ann D",'< 
tetmining of QJ;ctIeftafiical 1RtgbtS5. 

')5ut after aU, tbe ([OUtt were of IDptnion,toat ltO 1' .. 1andamus 
lap; tbUt tbe iting bntb tWo 31urtfnictiotl!), one '€elUpo~al 
ar otbet ~cClefiafiieal, ann tgc!' babe niffercnt ILa1t1g ann 
lllffetent ~~oceffc~, ann tbe!' ate 31unge~ of tbcir own IDf .. 
titerS) ; tuh; i~ no 1tempolal IDfftc£, tont tbr~ coulll not take 

notIce 
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nutlet of tnbat be ifS, o~ 1nbat <!Effate be batb, tn~etbec 
fo~ life, o~ bolD; tbat be tfS 11 ~pitftual ~etron, ann tbe!, 
babe ]urtrniction of btm; tbep make, ann tbep mal' un. 
make btm, tbe!' etten Jones 187. 13 Rep. 7. 2. Rolls Rep. 
107· aub I Rolls Abr. 536. ann fa na Mandamus Ill' Holt, 
Eyres anb Gregory. Dolbel) abfmt, but be \t1a~ of tbe fame 
~ptnion, &c. 

AifhcQmbe 
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Ailbc0111be VerJlt5 flundred del Spelholme entr' 
Hill. lllc. Rot. 90 I. 

V Id. fupra. fl)cIn now per Cur' to be fo~ tbe Defendant, ann tOae 
tbe Servant muff be ~tnom; fo~ 'tt£J plaIn tnttbhl tbe 31ftl 

tention, U9 tuell a~ [[lo~t1a, anti one of tfIe Servants UHl1bt 
!wotu tbe l.'obbet~. I Lev. 32 3, ~be cnn of tbe ~tat.of 27 E. tuil~ 
to PUtl1'C tbe Wattp tbat be tuas not QI:onfetJerate tllttb tbe )lDor, 
tlea L{obbtng. Styles 156. 31f tbe ~a(tet ban been p~£Ccnt, ft 
ban bern it Bobber!, of tye ~aaet. Judic' pro Def. a~ to tbe 
~onep in Coxhead's czrU1lglJp, &c. 

Hobbs qui cam, &c. velfU5 Young. Entr' Hill. ult. 
19. vel 129. 

DEbt on 5 Eliz. Non CuI'. Special VerdiCt finllS tfje De· A Merchant 
fendant a Wetcoant ([ratJinlJ bp (!ftPo~tatton to Turkey, trading to 

neber ajlp~enttce to tbe Cloth-workers; tbat fo~ bhl oUln ~er. Turkey) im~ 
cbanol),e be emplopciJ 31ourncp,mcn in fibl own Il)oufc, lUbo bao ploys Jour
been app~cnttce~, ann [ucb one to flDiJ£t,look, ann galle tbcm ne6~m~lJ 
aU tne£Itlp o~ pearl!, [U1agc~, &c. acguen pro ~er' tOnt tbig is ~rvtd aAp_ 
uung tbe t!.rnne, &c. tuat bp 37 Edw. 3. cap. ID. atttfitet~ are premiccs,and 
to bolO to one ~mctv. (the 3a Edw. 3· cap. 2. h\epeala tbilt ply'd them 
onl1' aa to Merchants, ann fo tOe 37 conttnuen tm 5 Eliz. (tbat Wages~1A 111 
be, tubo can't ufe a ~iffer!, btmfelf, ~an~ot i~Plo!, otbeta f01 3; Jil p};:fIeIB-: • 
that purpofe, ann fo \11a~ Mafon ann Nlghnngale s Cafe, 3 Jac. 2. /,,7 I 

jfo~ tb£ ttrane of ~jnl making, refolUen tuitbllt tbe ~tatute, tbo' (1 I ~ y; .. ~ 
be emplopen 110ne but tOofe \llbo ban been Apprentices, Pardoe 
ann Couth, tOe fame fJDptnton, ann a [1crtJia pro ~ee Dalton's 
Jna. (C5. IDll£ tokcu a Miller ano tmplopa fiim in fibJ fitcnOe" 
toin iiJ a ~ranfl1lJ, tf not fo~ tOe pHbate rule of bts; falUUp. a 
$erCl)lutt cannot '1B~elU fo~ ~tIlnrpo~tutton, it if5 not fOl tbe life 
of big Cl!.m familp berc ~ tbo' tbe poo~ W£n babe [[(uges, pet 
t1)r!, b,1tC not tbe benefit of tbe flCtane Oll if tbep tJto it tbemfelbc.9'') 
E. contra arguen, 'thl not founn tbat tOe DefenDant batb utter-
e.;tJ iUtp of tOe(e Qtommotlitiea In England, but 'tia founO quite 
otben::ttfe:, '([bat be ~.tpo~ten Engliih Q!:loatb~ to Turkey. -at 
\Sommon )Lawall t!l:ratlea ote free, anD Ulett fo ttn tbhl ~ta. 
rute, ann uebet nltp confiruaion was mane uf tuffJ bp QEquttp. 
j)o 830n \1lHl fap 0 ®etCbilnt IfJ witiJm it, if Oe '15upa anD ~t-
110~tli a qtgmmotlitp: f([ue @~ei1mble of i be 0tatute hl fo~ 

31 t {pl'~ban'Olr, 



!1Ju£ibat1n~p, anD artS, anll ~Hletfe£) tn England: tFrbe making 
of tbia QI:lotb ta bere, but tbe ~etCban1Jl~inlJ of it ts afl~oan : 
tll:bfS ~tatute metltlles; tuitb ~etcbantn onlp ae to taktng of 
gPPl£tttfces, not an to tbe p~obtbttinlI ([Iaufe of ul1ng the titranc, 
&c. J1)erc the enD of tbe lLaw fa anrtneren, that tbe Qtlotb If) 
ltJOlkeD anll manufactureD bp tbo(e that babe been app~enctc£G ; 
be bntb not petfonallp u(en it, no~ is be Witbin tbe Qtfaufe of fet. 
ting 011 \UOllt tbo(e, tuba balle not been app~ent1cea in tue ([itp 
or London. Coke 8. Rep. 31 map e,CetcHe a ~ra'Oe fo~ mp Plt~ 
bate Jramtlp; 3t map tmplo!, a ~an fo~ that [Ife; tbe il)efclltJal1t 
batb not none tbtSl fo~ tbe fake of atlp ~tatJe in England. (i!tJiG 
~tatute batb been altuapa conllrueD firtlllp, as itt Rotheram ann 
Morris's Cafe at Shrewsbury, a ~an is a Mercer, anD be f£flg 
iJ)ata, anll tbe @attp 1a app~enttce to hlm 8e Mercer, be map 
urc tbe ~tatle of rpattcr, (in tbe pettp Towns 'ti.a U:Uill) becaufe 
fcruell to bfm tubo DiD fo: a [[life tbat batb conCerl1eD bet felf 
tn tbe fil:ralle, map ufe It tuben a WillO\U, If HueD with bet f1.>ufr 

banD (ellen ~:a s; fOl fi)c UJall be conffruell \Uttbin tbe tUtlO?DS, 
to babe (eebeD n~ an apPlcntice, tbo' ueber lUafj one; branca, 
bp tbe @)tatute, tbe fetting ~etron~ on mo~k. lUbo babe not 
been apPllmttces, is anotber IDtTencc, ann perOap9, tbat l~ au 
<!Ebillence of tbe ufe of a Cralle; but tuben 'ti~ founD, tbat be 
onl1' ret 9}!}en Oil tuo~k, tbat cannot be nn uling of it QtratJr. C. J. 
Holt. Horner ttl an ancient f£tane fo~ tbe p~etrtng of Horns, 
nntl a <!tomb,maker tJin p~ers Horns fO~ btr; oWn @>erbtce tn btS$ 
own (!ranc, ann beln be tuall lDitbfn tbe ~tattlte. Vid. Poil:. 

Rousby verfus ~Ianning. Vide Supra. 

'fo fubmit to I)<!Ebt Sur' ObI' cont1ittonen to Cubmtt to an atnatt1 ita quod 
an Aw.ard ita tbat it fiJoulll be reaDp to be tleltueren to tbe ~dttte9, t1~ 
quod It to rucb as flJoul'O Deare tt ad vel ante: Nul tiel Sltnal:o plenOtD. 
tbodld beb JReplication, QUlarD, ann b~eacb, ann Demur becaufe Datb not fap 
~ee~iJer~d e 'tUJa~ reatJp to be tlcltb.eretJ. Tremayne eifell fo~ <!.e.rcepttorr, 
without a· Jenkmfon alin Allen, Tnn. 27. Car. 2. 3 Keb. 5 I 3. Roberts and 
verring Marriott.:2 Saund' 73. 188. botb tbe fame \[afc, Hungate's Cafe, 
'twas ready 5 Rep.103' Thompfon e cont'. ~bat it oucrbt to babf !'.;me on 
to be deliver- tbeit nne, tOat 'ttuaa nclirell attn not reanp to be lleltb£n'~ to 
~d, blm. C. J. Holt, 31t fa in tllHtinlJ, anD tbercfo~e rranp to t1c 

tleltllctcn of necelfttp, ann fa tuell cnougb, & Judie' pro ~er' Vid. 
2 ero. 577. I Cro. 513. Fuller anD Lane, 1656. Com' Bane' 3-
tbitt 't\llU~ Ull ~~ception, but Hale e C011t'. 

Pain;: 
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CAfe fo~ Hot {t£'cp!ncr a Jferr;)·boat, tDbfco bp Q1!~ffom be r_(, f: ",' 
~ ougbt to keep fjJ?, uU tbe ~n~a~itanta, l:p ~.~tCb be ~~ yi9 kr"t'~inl; ~lV 

1;ld[fng£,. [)efentJant pleanG, toa\; toete \JJiH'~ a 1B~tn!JC m 4~elJ!Hr. Ferry-bOJ.t, 
19tatmtff pet maltea an !t1le RepHcatton. Defendant Demurs. 13:JtD which by 
'Jour ,mnlRcpUCaUDi1 fll'ttt'O HI.argueo if tUe Dechration bJa~ grot), Cuitom he 
ann \E.:[eptton taken to tt as not goon fo~ 3inbabftant~ bp tuap of cuDt:c for all 
qr~~[fom~ but tbat ti)ere ought to babe b~en n 113~erct{ptton, bcc[tufe the inl~tl-h 
\1::5 !':ot meretp un ~afment, but an 31nterell; a qrbarge on tbe iDe- tant,s ot ub 
fn'Oilnt. JEloUl tbe Jjnbabitanta cannot nHcbatge it, no~ can anp ~~i~~eheloi~ 
iJH(iJat~e be of it; fo~ if all ti]£ ]nbilbttanta releilfe it, a ueW one b:5 p:dra~c. 
map claim it. See:2 Roll. Rep. 1.8y. 18 Edw. 4. 10. fiCbe ([u- -' 
nom i~ unreafotHlble, beCt1ufe not aHeogeo a~ Jaeceiffltp, tbilt 
£lDumct o~ €geruantf; fi)oUln attentl tbe 15oat, ann Damage map 
come to it, ann 'tia not reafonable it fiJoUltl be (lut of tbe Defell-
nrmt'~ lE'offefflon, becf1ufe be batb no lRecompences fOl it, 
I Leon. 142 . 9 Rep. 56. '~ta unHmiteO, 'tia ad Libitum, ann 
not Hmit£'a to tbCit tt£cetrarp [)ccafiona. E cont' ad Libitum, 
i~ no mo~e tOan Omni tempore anni quolibet Anno, ano tbitt 
batb been agreen goon. a£i to it~ being an 3lntcreit, anillaping a 
(barge on tOe IDefennnnt, 'twas an£werc'O, tfjat it 'ttuaa a pure 
(!Cnfmcnt, ann tbete can be no C!Eafmellt to onf, but it muff be 
u QLbatge to nnotber, as ia a map DUet auotber ~at1',,; ~lOtmn. 
g QtU{tOlll to grtnn at tbe 1L0~n'a ®m, quit of ~oll is tbe fame, 
nnn pet tbete tbe JLo~n is at tbe (barge to keep tbe ~iU. 18 Ed. 
4. 3. 3it£j no nelU tbtng to lap it cztutlom in tbe 31nbnbftantfJ fo~ 
an ~a(m£nt. I Cro. Baker ann Burman's Cafe. ~bt£j publick 
jfCttp is; fo~ tbe W>ubIick ®ool1: @uppofe tbe ~(ng fiJOU(O 
grant u jferrp tuttb a ~oU ftom 1F>a(fenger~, £tcepting tbe 31nc 
babttama of Curb a mill, tbiG tuouro be goon, ann fa tbts mtgbt 
be tue Qtommencemel1t, ann conclunen pro ~er). Chief Jufiice 
Holt, tbc ureateff quere t£) if anp !lctton will fpc, it befng like a 
Nufance publique, (0 manl' balling tbe Qtonc£tn in ft, anD 
llirecten tbe Qtouncel to argue tbat pOint. Adjornatur. Vide 
Poft. 
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Kellow verlus Rowden. Ent. Trin. ]: JJ.C. 20 

Rot. 796. 

h.bt againl'l: -Dl!fbt in tbe Detinet pro Q:Ier' aa ~t£nHo~ of Edward Kel
;n.; as ~u,' low verJ111 Defendant, OfJ S011 ann Heir of John Rowden, 
and Heir, on UJC ~lner Upon a 13011il fOl 1201. Wbnetn John Rowden, tOe Jfft
Bond by the tocr, bot-ann bim anO bte ~;)eftg. 
Falher) who IDefenDant pleatJ£l Riens per Difcent fram tbe (ilin John Row-
had an E-, den, b{~ fratber: @)pectal illctDttt. 
~h~~~~~~f~) fJtbe JUtp finD, il1. bat tbe Cato John Rowden tue Jfatber, WM, 
on to his d· (eiietl of Lanna In fee ~imple, anti baD ]1fuen John bta flEtnei1 
deH Son in @luu, ann Richard UJe nom [)efen1.'lnttt bi9 frCOh1.'l @)on; aim fo 
Tail,theRe- rel~eiJ, m£l1Je a ~ett1ell1el1t of toe fafO JL~i1l)~ to the Q.~[e of flim: 
~aindcr.to [elf fo) ILtfe, Jl\emninl1et to tbe [He of tOe [oiO John flia cIOell 
hlm.felf In €:lon tn (iLnpI, [tnO after to tbe dUe of bin own thJot Heirs; fJp 
~ee 'dt,he ~a- <UtttUc of tnbi(9) llnO of tbe ~tntute of <rlfefJ, [Je W;1!3 (efien fin 
~ld:ft I~~n le lL!fe, }RemainDer to John, bt.a C80n in fltnpf, tue R'Z;J ~tfiou to tJe 
difS, leaving fuB) John toe eUJ£t, linn bh3 Heirs; tbnt aftethlarD9 John, tbe £[: 
]JTue, who n~t fo fft~ell) npcn, upon Wbofe Deatb tge l.f\eunfwH tnfcenDeo to 
dies withom John bra elDrll ~on mba rutreD, ann tunG fctJ€t1 1[1 tI3Mremo!! of 
Iif~e,with~ut tbe Qfffnte {!.ttl?l, ann tbe Rtuetfion in fee S5>tmple :,john tbe Son 
tafl\J~gn~~l~~ O!,CiJ, ann upon bi13 [)ratb toe (altl ILanDr; nefccntletJ to John bta 
~OI~. e e e onlR Son, muo cutren ~nn Ulaa fct,IcO ill ~cffe~·roll of tue ~ffilte 

'C!~H, ann IReUCtflOtl m jfee ~tmple) ann atee!: opeD 1Uttbout 
3iuue, fIIW tlJcn toe JLatUJZ Defcenoen to toe [)efennant, U(10 t~ 
Heir to John bif} jfatuer, anti John biG JElepbetu: ann if tbe De. 
fHlDant {r~u £;:lj) lrmtH1 per £Dtfcent feom John Rowden fJi.a :fa
t;;z;: in jf:e ~imlJ[e, tben tbep finn Alietts uno pro ~er', otuet~ 
Unfe fo~ dJelC;f;fenUllnt. 

Mr, Gould pro Q,?er'. 31 no take It, UJfit tbe Jiffue fa fouat! 
UJitb tbe ];)irtinUff; fo~ tbe ~ere fa, [Ulbctbet t')2 S cfentJant 
lj;;dJ [befe lLil1fD.fJ from f)fs jftUuer f ano ] 00 td{{C it, tunt It 
lliij.,!!? ((H~'Je~ from bra jf[ltber , aun notbtug from h:G '13Jot!Jer~ 
!c:~ JaCPD~)2J. ~ino (Jete] fira p~emi(e, '(!tout wuen oxe; John mane 
!!]e ~z~,t1i:mcnt , b)! tubtcb tbe QEfiatc UH1S HmiteO to lnmC:lf [oJ 
iLifz, r.?t~1~intH?t to bts @lon John ttl ~apl, anO aftn to 1]i9 OltHt 
r: Eln £;Cit3; '{["Oat tbe <!Cftate limiteD to big own rtrrDt £)cti:», crc
[HC~ i.l E£uetfioa QErpc(frHtt upon U]C ([CRate ([ap!, ann 113 ftc 
DIn QCHL:te of ott] John, onn mben UJe jf(l~bct DpeO, bp U:0~ro 
tlJt't£ tlh1!3 a IDifcent on John bhJ QE{Octl Cion, tbz '{[cnent in 
'ilLi;;pi u!!J:] tijen fJi:il illfo tb~ Heu:"~i1'Jlt, tlJeCe COHtimte1J tlto 
fH'icnll t1!tO Utfiinct (!fUft t f1Z$, fmtl ;'jj. If tfF? f)!lU bern in UUG fCbC= 

ril! 
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till pn:Con13: £lLJ tIJL)' Fob L:r:dJ in 01;£ leed!J~!, tOete rum 
L~c ;w tlfffz( (l1tC', tJ'JSt(J2~ tuz fnm I1~lJ;:: Ulf.0 tl)i? (.zenant in ~api , 
ann tl]£ [,1\11 J. K. (J:erw:1t of ti]s E'.2lJSra,J:1. alliJ fbz fei;in or 
tbe ~ff.:~te {<Cui)l ~[n iHt giue a fei2in to i~:n{{~ a PofTefiio Fra· 
tris, ol to ~~ntitlz i'ltl llJett to ~be Reberfio!1, na from Drr~j. flo 
rrt);Dh l{Jtt1, ] ft)aU o~~{p cft~ Bingham's Qi:[Jfe, 2 Rep. 9 L Ro
bert Bingham £l~l'?, Robert Perc, (lnO Price Fits, Robert tue 
QOltmOfatbcr 1na~ fei]ctJ of a Mannor in jf££ oelo up Knight's ~et. 
bice, anti bp {rille [erUetl toe fame to tue dUe of brt::feU rOJ .iLifr, 
!~emntnnft tc biz ~Oil, [be jfatber, itt 'QCapl, ann uftet to tt,~ 
dUe of bia Oilla rig{Jt tpefrs: '<tbe fiitber npe~, tOe ®~antlfatt2r 
iJpea , bp htltdJ t!)C 00u within age ban tbe QErr:1te '(!tapl, ann 
tbe iRebetfio:1 1:1 .fee. ([be ~cre was, ]f be flJoulO be tn [[1ftttJ· 
lRefoluen tbilt Robert tOe iJNanofatfJcr ban toe G:ililte C'2:pet.tnnt 011 
toe fati) <!Uta~;; ([upl,i1~ a Reuerfton, ann tbat ti~c ~on ftJOuln not 
be in [[lam, .IF OJ tbat tDo' be bnn tbe U\euerl1rm tn jf££', lli[)icU 
lOa£' be~n of t{je ILora, pet, in tej3ilt'O of tbe <fftate ~uP!, be 
fijall be £.tcufen ; unO in tbat ClCofe 'tt~ fJelD, tOut toe Donee bat~ 
ttnlJ tJHHnct QEfiateIJ , tbe ~fiate {[apl, ann tue iReberfion in 
jfee; linn tbe Retletfton in fee tt1ilg a Mefnalty brUnren (De 
lLoro ano tbe Donee: €Slo tbllt 31 no infer, tbnt toe Reuern::m til 
a DifUnct Q,fUate, ann no wap atfecUll bp tbe ~offe(f{On, o~ fCi)tn 
of toe er.llilrc 'fInpl , bat a mp lReUetfion tn John a:m bia ~rin, 
etpettant on then; Qifiate ij:apl: ([ben, tubetb£t tbta Verdia 
w:H maintain tbia J\lTue, Ulfiicb ia, 'C!l:i)tlt tbe [)efentlant bam 
tbc[e IlJlIIDa bI' tJifcent from bf£1 farber r 31 conceiue it rum; fo~ 
tbe lRcu2~·l'I\m be{ng all ~ffnte 3l11tJepen'Oilt1t on tbe (!f1late 
ttaplc, DffE:,afrom tbilt, there is; no poffelfiolt o~ fei,itt n9 tbe 
JLatu req Illt~, to tntttle tbe [)efennant as Jl)eit to bia 1.l3~otbet 
o~ Jaepoetu UllJO were onlp retieD of tbe ~ftnte ~J:.apl, ann til· 
tUIeo to tbe kLf..CUerfton, but be muff intitle bimfclf to it bp bi~ 
.Jf mber tlJii t un c; til fi: nctuaUp retieD, 

]n John's fl)Eltn~ 't\1laa no ~tfetta, but notu it (omra to toe 
IDefentlam:'a fPanb~ unDer a Different ~Hp£ct, 'Us affeta; no~ 
couln tbe felitn of tbe QI;lIate 'Qtapl make a PofIdlio Fratris of 
tile B(~~ra(i1I: '(t~j'iG p~cmt(ei1, 

] LO tZ\:\z it, firbat tbe vzfentmut t1erilleS bi£> fJ~ '[)ffcent from 
f)ia YaU)li', (loti from bim on11', 0'1'0 not from bt9 '1\3~C!tber o~ 
.f2e:J[Jztu; (F"~; f,;acfo6e we (nnnot coaro;e bim, but ne D)£tr to 
Die j}"mbcr! ann t~Jc ~,nerallRule in tatu is, tont !l ~~nn tbat I Inn. H 

make1J 'a:~Ue bp CtCCF.r.lt, nwff make it as'.) flJeir to bim tunt Wog 239. 
Inll ~:cW(:Hp (eiieO, r~ to l)im tn tubom t[Je ~ftute ttHl~ fita Ueften 
lip P~~H~Hlre, nnn tufa iIluie boro~ in tbtnga tbat Ipe in ®~ant,a~ 
l;JeH ita {[l1Ltbl:'tp; ann tfJ~refo~e, lUfjcre ~on aun [)augbtec ate 
11)) one ~lentcr, anti ~on bp tbe otb~t; tbe lfutber i)pe~ fetJen 
. (ff 
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. " Of of IL,UHH3) to make a Poffeilio Fratris, tbert muff be fln QEu:--
~a~~lifJ S (' tep, OJ otbct aaual fel}in in tbe 1DJOtbft, elfe tbe. fecol1tl 13~ol 
Ca c, 3 R~p. tvet of tb£ baff ')Broon a)aU bulle it, as €i>an finn fpztt to tbe fra~ 
41) 4

2
, ti]er:]f )Rent, aouowforr, &c. tl!f(rntl£;, tben to make a Poi: 

kfllo Frarris, tbere mun be a l\3~ertntotton to tije ([burco, o~ l.1\C!1t 
tZc£iile'O: ]f be tHe~ bcfo~e be couro pofftb!p tllcfcnt, o~ receil.le 

l-\grt'tc: in ml,\J JKcnt~ tbe 13~otlJet of tbe balf 15100'0 aJaU babe it : Jill tbat 
Reeve and <!LaCe i~ put tbe Qtafe of lReuetuon, o~ Rematn'O£t, o;pZClant 
Mel/ler's on an flEffate fo~ life, o~ ttl ttapl; tbere, be tbat claim£} [be 
Cafe, I ero. BEberfion aa Ij)etr, ougbt to make blmfelf ~)ett: to btm tOJt mane 
} I 0, tbe ~ irt o~ !Leafe, o~ to tbe t6>urcbafer of tbe !Rt~·zrfion : ~bt~] 

take to be our <tafe at 'War. 
~De DefetltHH1t clatmg aa Heir:, wba tben t~ Donor !Jut bf!) 

frfuiJer f tD£tcf(m~ muft claim aa Heir to bttn; anti if be clatm5 
iI£; Heir to bim, 'U~ a certain <ZL'onfequence tbat tue muff (barge 
bfm as Heir to bim; fo~ if be can claim aa Heir to bfg Jfatber, 
a fortiori map (barge bim fo : ~uppore John U]e Jratbzr ban ttrue 
n ~on ani) a IDaugbttt bp one [lentec, ann tbe [)efennant bat) 
beEn a @lon bp tb~ fcconn [tenter, biln it heen nccetrH:p fo~ bim 
to itltltle b!mfelf bp lUap of tbe me'Otatc Heirs, be ban been gall, 
fo~ tbe (!fffate wOllIn babe efcbeateo, fo~ be (OUID not {ntitle otm. 
{elf iJp tbe ~t(fer o~ '1B~otbec of toe balf 131000; fa greatlp tn: 
(or,benient woulll It (le. 

i loft. J!. [lpon tbia Reafan 'tifJ; Jlf tucre be fatber ann ~D!1, tfje @oa 
5 Edw. 4. 7. mahea il JLeafe fo~ lLife, ann np£~, ann tbe JReUeruon tJefcentJ£i to 

tbe illlttle , attn be opes, tOe Beutrfion llJilU not llefcen'O to toe 
jfatbet, but fiJall cfcbeat, beeaufe be muff make bimfelf Heir ta 
tbe €lion, ann not to tbe ijjncle, tubo ban toe lReuerfion eaft upon 
bim. a ~al1 batb 3llTlle Uno ~ons, ann OpeSJ feiJcn, toe fltleff 

v loft. 2S7, iJ(it~ not entEr, but np£a ; toe recont! UJaU babe a Mortdanceflor, 
nnn make bimfelf Heir onIv to toe Father, ann recoute {)am6g£G 
from toe VentO of bfn Father: 3l1t lbts ([afe, Jlf tbe cincfi ~Oll 

11 Inft, 239- ban maDe a [[tarrant!', tucre )Lanna fi)otlln not be recoUcretl ttl 
liolne, tubere 'tia b~ougbt in bV a femble tbat tbe Heir of an 
Heir fi)lmHl not be cbargeable; tbe BeaCon ts, becaufe be wa£1 Iall 
fet7en, anll fo Heir to bilu. 

Obj. Jenks, I era. 151. verfos IDefennant, aa 15lotber anti 
ID)2it to J. S. 31true per ntfccnt ftom bia 16~otber, founll, tuU J. S. 
DJ'O][uC,anb npetJ,]1Tue npen 1nitbout]trur,tubereon tbeILanns Otf. 
ecuOeo to tbe IDefcnnant, an Heir to tbe ~on (If big '15JO( bet: 
aUjuug'c'O fo~ i2>efcnnal1t-·--. ([featl!' tuat ougbt to be fo, fo~ tverc 
WiH, a IDtfc£nt ann ~ntrp ; fo be muff be namelJ,antJ no ]nconlle~ 
nte!tc£',fo~ tbcre betng an <!Cnte!" tbat'a Jt}otoHOUG, rttt'o tbeW>fatn
tIff OU1Jbtto talte jf;lottce of tt, {mt of 0 We'Otg~£e ' ti~ burn to take 
~oHce+ 
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medon in Reverter, [0 nilme nil tbe t'!>£Dimee of tbe patt of toe 
Donor, o~ elfe to abate. ~. Formedon in Remainder, to maI{e 
bimfetf SOh anD Heir, o~ Coufin ann Heir to bim, tbat waa laft 
fef~fO; if tbe [)rfcenOet, to name tbe 3lffll£ tbat futblI.1£tJ, if en
tteo, tben Son ano Heir; if not enttcO, tbc1t on!p Son. now 
tt'a notable, tbtlt ill all tbde QCare~ tbe naming [5 onlp fo~m ; but 
aa to tbe W>oint of IDtfceut, to ocrtb£ a 'ClCttle, mua be from bim 
tfJat'~ faft fe'~£tJ, ann tbat'~ tbe p~£rel1t (.!tare, Frank ano Burford's 
<!Cafe, Hob. 5 I. 3lf tn n F ormedoll in tbe [)tfcenoec, make~ bim
[elf Heir to tbEtl' one, to whom tbe ~(fate t~ llt£cennable, gOOlJ) 
fo~ tben be mull nee09 beHeir to aU feliCtl :; but mull not fail, faitl) 
tbe '1l3oak, to make bimfelf Heir to all tbat lUere felien. 

Tremayne e cont'. il>e 11)OUIO, tn tbts; Qtafe, bane tlecfaretl as 
Uncle anD Heir of John, Wbo was ~Olt to toe ~an wbo (ealen 
tOe 15ono, altD tua~ lall feticn; tbe lReUetUon tuna [ncb an ~~ 
nate ail mt~bt babe been folD; if be ban ocltnow,eDlJen a lunge 
ment 0l @>tamte, 'ttuoulO b(lue bounD tbe Heir: maUl if be ban 
{ncb an li!filate aa be migbt babe batten tbe Heir ftom enjoJ'furr, 
tben be oUlJbt to babe fo allen!Jeu it, to (!JelU boW be 1Uil~ Heir) 
tue [)efenlJant baa it bp IDtfcent, but 'tf~ not immeDiate, be batb 
berf plril1len Riens per Difcent, ann be batb notbing bp tlifcenc 
from bim; if tbe aatoll bau been b~ougbt agatnff John, be coulll 
babe p!eaneb be ban onlp a iReuccfion erpeaant on Qfffate ~ail, 
anD 110 mo~e, attn 3lu1)gmcl1t ougbt to babe been fo~ bim; no
tbil1JJ is mOJc (l£ommol1; be citeD a ~are of Spring ann Duke tit 
Roll s aniJ Chappel anO Rudge in Com. Banco ill 
Lord North's fttme , Where ]juDgment Ula, pro Der. tn a fZCa(e 
of toifJ jli.rlture, but 'ttDa£i impetfectlp put, ann tuna agtcetl, anti 
fo] tDolt but Itttle of It. gftCttuato~ 'ttuatJ atlJuen per Judices & 
Judiciurn pro Def. bp tb~te to one. 

Eyres ~ Je cannot be (bargcD aa an immelJfate l1)eit, tbougb Jl 
8lJtC£ ft.!- JL.lnoa ate Affetts, ann be ill cbncgcable. Dyer 306. 
Plowd. +41. but tbougb tbe lLano~ be Affetts, be cannot be cbatgs 

eO 89 !petr to tbe flDbltgOl, wttbout takmg Jaottce of tbe tlnet 
15~Jt()er, fo~ lH~ maa relieD of tbe ~eUetfion, (0 afi to be able to 
(barge tt toi((1 J ~tatute, ero. Car. 4 [2.. Jones 361 . tbete bela 
to be t1 pet I c~ Dlfccnt; tbep wete Co £eiien, as tbe I!>eft tboultl 
babe bZUl itt c~!ato. Dyer 308. 3lf a [[ltlt of IRhJbt baD beelt 
blougbt, toc!' mull babe jotne'D tue Mife UPOll tue meet lRigbt, fa 
tuat eacb of tbern tulH~ {petr. 40 Edw. 3. 10. lllbcte an!, ~errolt 
(laim£) a Bcucrfion, be mull make btmfelf lPete to bim tbat matJe 
toe urft @:ft, fig ~ Rep. 41. tn Ratcliff's Cltafe; anti in nofng fa)) 
he mull malte btmfelf Ji)ett to bta ®~annfatber, &c. N. B. 2~2. 
~Je mutl mahementfon Oftbc tlOet15:otbet to tbe Jfatber, 8Rep.88~ 

3lf 



Jif tbe elDen ~on no (uruibe tbe fatber, anti be omttuo, tbe 
[[Int UJaU abate; as; be is; to intttle bimfelf to tbe lano, fa be 
111 to be eborgED aa meOiate jpetr; fO~ in tOe fame manner be 
fS; to be cbargeD, tbat be ia to reroller bp: ]f tbe argument, tbat 
lbe ~blflJ£e t~ a ~tranger to tbe ~£ntgt£e, Were anp tbing, 'tta 
an argument againff tbe (ctting fOltb a Direfut ill Q1:afe of lan05 
tltfcennell tn llDo(fefflolt, Bro. Titl. Difcent. I4. 30. 31 agree to 
be goon lam, but not to affect tIJiS; ; fOl tbat ([are of tbe balf 
'1BlootJ fianoa upon a 'Different jfoun1.1ation: aa fuppofe tbe lee 
«lno freebolO tlt[cen1:Ja, tbe (£cono eon cannot intitle bimftlf a~ 
il)ftr to bia jfatber,ttlit(Jout tafttng Jtlotfce of bfG "16~otber,\Jjbo fur: 
Iltbetl biB Jf(1tber~ ~lJe true Bearon of tbe 'Difference of toe ltalll: 
IttB', o~ not namIng tbe 'l6~otbet of tbe {Jalf 151000, i5 Oltlp UPOIl 
i1 parttculat Maxim of tbe Cltommon Law, tbat be muff tni:he 
btmfelf Heir of tbe tDbole '1BlooO, to btm tbat Ulaa lall frt1l'il. 
Dyer 48. Hob. 334. Cro. Car. 543. Jones 457. I Infr. 2.39- Rolls 
2. Abr. 4oc,402. Dyer 9. 2. Cro, 16,. Jones 462. 3 Cro. 24. 
lit tbe iDechuatton pou mull fiJew botu be was Heir, 9 Rep. 2 r. 
Cro.Car.I 5 I. Rolls 2. abr. 709. tbere 'ttuaa belO t[Jat an tmmeDiate 
tltfccl1t lt1tt{Jout fiJewing boUJ, waa naugbt: \E bere'a a ntffetrnce 
between tbe §reeboltJ ann 31nberttance Oifcenning, anO tbe IRe
lJcrfiOI1 ot(cenOinlJ, aa to to fa purpore, ann tberefol£ tbe Deren
nam ougbt to babe been (bargetl &19 mentate Heir, ann fo be (on, 
tlUlJetJ fOl tbc iDefenoant. 

Gregory, Q1:be ~laintUf ougbt to babe biG ]u'Ogtnent. 111 ]enk's 
Cafe, til Cro. Car. tbe 'lLano£; tltfcent'Jen from tbe §atgct to tbe 
@)on were ~Ufet9, it cannot be p~etenn£n to be fo berc; tbne tbe 
'iBlotber waa aaunllp relietl; bere tbe llffibIe feiitn WiU) tn J oha 
tOe @lOll, anti tbllt tuaa onlp of au ~tlate \tail; bere tue 1fee 
~tmp!e temaineo in tbe Jfatbet, anO fo be (Oll£UitJeti pro 
QEer'. 

Dolbin. ]f be batb lLann a£i Heir to bi~ jfatber, toen be 1;3 well 
cbnrgen; ~f {]e batb tt, a~ Heir to bts Jaepbetu, 'Hune orbft
lDHc ., OCt r Ol£lllritle (~ onlp a~ Heir to fJiB fatber, be claims no
tbfng 09 Heir to bt~ mepbetu. 3111 Jenk's c;[ofe, tbcre was a fte 
~tmple l't£cuteo, ann ] balle (een arguments tn tuot <!Cafe 011 
tlOib [1D::£i, flgreeing tota to be il~ 31 bolO; Gnn fa be COllciul1ctl 
pro ~cr'. 

C. J. Holt. ~be 9ctfon t~ tuen b~oulJbt: Firfi, ~bfO lR£lleruOtt' 
tn fie 'WO:cf) i5 110m com,e 1nto )l3otfetnon tn tbe i:>efcnthUlt Ri
chard, te bna it 05 ip.eit to bia farber, anO 'ttuUG arret!; onIp Ii! 
i)tm, 'tUm,Z nat atT£t~ tn John bfB JelepueUl, no~ in t[Je ".6~oti}l't : 
[L] tbtlt tbi2P tuere not cbargeable! 1:11 the Qiufe of Jenks, ',tJof) 
f.tffet~ tu t~Je elD£ff 0011, be tuaa ULlLU1H;o f("JeD; noW UHe t~c 
<!fft~tte ct" t~:r j~epbctu WOIl not r{1I1tLwnl1!!? '2. ~Oe Q::ft!r tublct) 

f; ~ 
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l\1ich. 2, W. & Iv1. 
fJz rJ,1~ now, be I)i'ltb [~ from t{jC jfatuer as t)£it to bfm; ruben be in 
to Hll1t{£ bhl -ettIe, IJc neeD OlllV claim aa from Iya jf~tber; fintl 
(onf£quenUp, u ~ttanlJ(r fiJaU no no otOrt: ~uppo(e tue iDefen, 
~i!nt bile bren a ')B~otbfr of tbe balf1Eloo'O,be cOllIn not blue ({attn. 
ftl aa Heir to f)ts 15Jot{Jer, uno pet be tuoultJ be Heir to tis 1,1-
tu£r, be cl!lima from [ue Father t()at UJflS Inft fc~~£n: '([uen 1:16 to 
li)ilt of a DaulJbter; tue anfw£t of mp ']3~otber Eyrcs irJ, ~L1tl 
UJaU not mentlon bim tn tbe )F)ctJ1rrree, becaufe it m!ll{e~ ugatnff 
POl!; ifj t[Jut n JReafon f mo, tue Reafon la, benlll(e it maltc£1 
notbing fo~ pou tn tue ~iHt£t. €J)t1ppofe n IDtfcontlllt!i1ItCe, ,ue 
muff babe b!ougbt bta F ormcdon tn lRelJecter, aa Son i.mn Heir to 
bia Father, 37 AU. 4- Obj. 1B~otber Eyrcs faps, be nwft aJetlJ 
bUs ([ofinalJ£; 31 fap be muff, tf a Qtollnteral Heir, ann Ul[)at W 
tlJnt? be onlp flJettJ~ btmfelf bo'l11 Heir, il~ Son of C. Son of 
B. &c. be neeD not fap Son anll Heir of tfm, but Oll!!, flJHtl [JiG 
QI;ounage ; a Son neetl ncber fi)ettJ biG ([ounarre, fo~ be i£l imme. 
Dtate Heir; befinee, a Stranger is ueber to !lJetu Q1:ofinacre, tbere'9 
no (ltafe wbere 'tiSj necetrarp; a 9}3un map b~it1lJ an acrfon agfltnff 
a ([ouGn anti fl)eir as:; ([ouun nnn [~eft,\Uttuout ll)etutltlJ bO\1l. ~be 
t!Citle fa as Heir onlp to btm tbat \tJa~ luft fei;cD; beunee, tont lfj 
m a [[lrit ; tbffj is bp 13Ul in tbtfj ([OUtt, tubtco h.l like 
a [[1rit in Com. Banco. Gs to toe ([aCe of Reeve ann MaHler, 
tbe pounlJer Son map intitle btmfclf as Heir to bhl Father, Dyer 
37 1• tbe pOUl1lJcr 13~otbet fi)au not make mentfon of toe )510' 
tUfr, but claimns Heir to tue Father, ann fo cOl1clutJetJ.pro QEer'. 
& Judic. acco~'Oingl!, gluen fo: tbe ~Iatntiff. 

Buxton ad verfits Horne. 

Es>cape witb Qtonfent of ~betfffS, tDftbout <!tonfent of 
l~lnintiff, no bart to tbe 19latntilT'fS Debt 011 31tl!liJ

mcnt. 

K k 
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31f a ~ralletre be fI(, Cometfmes 'tiS belpt bp 8 genrral De. 
IllUtter, os if tbe Wllea be goon Witbout it, anb tbe flCraunfe iii 
Curplufage, tbete bdpt bp a genttal Demurrer, becaufe tberetbe 
~attp map ~rabet(e tbe 31nnucement; but tbe Want of a fltra" 
berft per Holt is not belpt bp a genetal Demurrer. 

Smith ann Cole, Saund. 206. Q Demurrer, becaufe incertai 
<& caret forma, i5J a general Demurrer. V. Roll's Rep. 264. 
2. Bulfr. 32.6. 

Gtbere map be an {f~fCutoZ de eon ~o:t of it ~etm, Moore 
I ~6. Sid. 76" -

.. 

Term. 
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Dominus Rex 'verfws Lee, Newton & ar. 

MAndamus to teffo~e tbe IDfnce of l~~octcq. f!bep mnl{c it A Manda
, @>pecial )Return, tbat at Dottors Commons, &c. musdoesnot 

Mr. Darnell took QC,rception9 to it, tbilt a Mandamus ltCI3 fo~ tOe lye for to reo 

SlDffice of @~oaol1fo~ 'ttll of a 19t1bHt~ Qj;onCCtlt,tbe Jj:>artpatnuitten ~~: d~ ~~: 
to it takes an IDatb: a Mandamus Ilea', becoufe no 2mre He~, nnn crors C( m~ 
(0 tbete bl no otber Remenp, ann be U!l~ OlHp an ~aton of tue mons. 
QCafe, ann tbllt i~ but an tmpcrf£ct L\cmenp, becoufe 'ti.a onl» fPJ2 
IDamagcG to be illfeffen bv n Jury anD no mo~e, tfJere'tj no nu~( 
tutton: Hudl:'s Cafe, Sid. 94. Hc~ fo~ Bn Attorney. Il)cre'iJ itl 
power of illtfitation ret fo~tb, fo~ rUDer tbe Dean of tbe Arches 
ann tbe Arch-Bilhop babe one ann tb£ fame t90wzr, CJ if [bep 
nrc tJtfferent tben tOe Dean of tbe Arches bOli no t19own: to turn 
lIG out; 'tta uncertain, fo~ >ti~ nat rnin tb~ Arch-Bifll0p VlHD iiJe 
~o\uet ofbtfiting (0 nz to teffo~e; u~ 'Ci.a fet foltb,'da onlp Ll §ptn~ 
tual~att€n;, !Jrr£'~'HtO p~crcrtptt(li1 of l1l~flJot (0 rcftf:J~', i I Rep. 
99- ~be t\cttttn t1Hrrtt to bz (EtraIn; .tbrz2 ute lal Qf:aufe.a Ict 
f01tf) to Ju(flfic tbe turnfnrr utnl ont, 11:) m·;:rmer Df l:'\icOt ret 
fo~tb to :1Hihc {l Rutr, no~ nn]! ~CHC Li p;!n;nd:lt fct fo~U), iW2 
tnb£u it Uli1a m~'i)r. (<:: bep fiJ£ll no L90~~:ft o~ tuID fo~ to td'Wbe 
i1lpJOJO~ fll~ ltcl1·papmmt of tra @if)tHmg6 €~rflJ. ~ue ~"'ta-
tUte fn fOHfJ ts boto, fo~ HO fD.l;~ t~;Qt lMtb fHl IDff!ce fOJ Ktfr, 
(an l1e tUtH£iJ om tutUwttt V'JJf[CrlpL0;\ q ,::trlrfH: .fLtn te:-:t 
~tatttts CGU!;J onlp tJC fGl tu£ b~tt~l' r·:G'iFrn!n£l1t of tfJC Pro,.:1,.'rs. 
~b:.'p fet not fo~:b unp time tDbw 1h:s ('L,1ufr 111\:3 tlc::t1nD, PHli 
ti""'l it 111;/Y f1 t {ll' [Ii.">'" tLr- ,.,7)Cllt'r~' ~:-:-l.'d""':~j~ ';:-1~i'1l r:-.L~. 1'1fl-"·'cO'" u" ~(I H")(, i5J~ ~ H •• ",!,~ "'~)'-- \;A.- .j,., I! 1..' ....... 'p' -' • ~ 1..: ..... " ... ..:.~ f·~t ,~J" }}..\" ' .... ': ........ l)I 

"'1"1':,>,\.1> j,i,+" ~·t;'!1~l!r ""\" \·.'~··H··t.,' .,,!v 1"'"'' n-=- ""!" C i . 
VU"l'?'''" ~,-~" ... h1'J~~l."'·'l __ It:. t: C'l~I. t~l~~t) Ve "i~i t \."'_\ (I't t}(~.), . .)}'d. 14 .. 
ff l1infJi'11Jr"" Unit ?: .. :~~ It t;'t":' D'~~'"\tl ',f" co",,," /~ 'f-rl)(Ji. (~-"'~f".' t r .• - '''''~l 
",-I ~A _l~, --,I1,-~. '-'l...·,/'t 1.'\.. ~(\.l l1. t!.':. . .:-j'.t .. l(~.'\.-L'i~:i ~.;-c _:~._\. 1-

13:r'IOT) ~;O~·~~ :').-. ~~;r1~.t f~L'" rhan.:~lJ.'r i·\':i~:l rfJ{~ l~i'-;-'/11"1 ;.·~i,""--" rio!. 
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bin. ~be Deaa of tbe Arches is tbe betp Arch-Bifhop, 'Us one anb 
toe Came 3\urirntaton. Mr. Sollicitor, 'US true, in point of 
Q.taUrfS tbe Dean of tbe Arches aa fs tbe aa ann @>entence of tbe 
Arch· SHhop, but bere \De IJoU£ returneD tbat tbe Arch Bifhop i6 
~ffitol t(Jue, Dnb batb tbe (JJ)obetnment anD (uperfntenb£ncp of 
tbe ProCtors attn Officers. etrtuatD of Q Qtourt ')Saton Deni£b a 
Mandamus gtaltten fOJ fltteafuret of tbe New- River-Water, but n£= 
11ft netetmfnttJ; moben fo: tbe <!I:letk of tbe [[IO~k6 of tbe fEftp. 
Cox anti Mand. 2. Sid. <albtcb ')5ook, bp Dolbin, is fit to be 
butneD. being taken bp bim, \Dben a ~tuD£nt anti Ulltnoltbtlp 
DOI1£ bp tbrm tbat p~int£D tt.) Chief J ufi. Holt. an eE£clefiafticRl 
ctolPO~QtiOl1 OIlDtlPS batb a Omtol, ann tbetefol£ pou neber 
bCllrD of a MAndamus mOben fOl an Abbot 01 Prior. ~\letp PJ(. 
bate "OUJOlfttton batb a altotoJ; but tbiS bifftts Ctom all t~t 
otbtt QtOrt9, fo~ be is il publick paCon: me lJo take notice of t1 
Prod-or, Col our ~JobtbtUung ore bttraelJ to them; manp attJ 
or @atliamrnt mention @loaOJ8 as an i>fftCt.] tbtnk it lteJ: anra 
fOI ~au{rs of Bemobal bere are nont, but tbe qurere ts, lUbetbtt 
tbe Arch-Bifhop con be dtiOtol of bis OlDn COUtts, tnbetber lDc 
(ball not Iroue tbe Judges to bear ann bet£tmtne tbeir Oldfl 
C[auCeD, ann IJO\1£tlt tbeir otDn i>flicers; its fit to be fartber con
{lOtten of. Eyres: fltbe 31ulllJe tbert ts mOle tban a Deputp, (01 
tbe Arch-BHhop map Cu£ berolt tbe Chancellor fOJ D ilenOon, 
anD pet in Arch .. Sifhop Sheldon's Cafe P:obfbit was mtln .. 
teo to ruft fOllUb,atp befo:e Dean of Arches. Adjornatur. 

Dye lIerfIU Wells. 

Cilbenant to Untit tbe plalntff to C4rr, allSap ~ree~: 13zracfJ 
quod non permifit, fed obftruxit & obftupaYit: ~dD lIell 

upon Demurrer, anb Judic' pro ~er. 

Dominu£ 



Mich. 2 -We & M. 
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Dominus Rex verfus Hill. 

M Andamus: !aeturn tbat ~e 1»a. not debito modo Eled-us Rtturn of a. 
& przfeltus ad Officium of tfJe B£llUlet of Arch-Deacon; Mandamus» 

moben to be til, beCIUCt, not (ato paattuelv, non fuie Eled:us, not Jebito 
aCCollltng to Crifpe anti Maidftont. ctoutt: ftfJe mttt is Debito moJo tlefft~ 
modo ele&Js, anll tbe Seturn follo\DS It, anll POll map ~tnll' 
an atlton 011 tbtS lDell enougb; "i' a Ditt" anlluel: to tbe 
weft. 

Per Holt. ctbe Bel,lfft£t tomes In tip U)atent, anb ]I l1Jonllft 
bam be comeJ to lap tn tbtl mUit an Ctlh1fon; llnb fo~ it Deput!' 
Belfacr, no Mandamus rteJJ, tDat". onlp at RIm. 
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3 w. & M .. 

,T emple velJttS Killingworth. 

c r. f( s· A <lttion fur Ie Qtafe Dllainff tge iDefen'bant fo~ lebpfng it 
in~~n~~n'a~l ~la~nt.in tbe ~betttT~ (ltourt Lond~n, ann ,aufing tb~e 
inieriour llDlatntlft' to be atretletl tbereon, ubi revera, tbe <!tat.: e 
Court) for a of Qatotl fltOre not tnttbfn tbe 3!utifotLtion, & non cul' 
Caule of plrn'OetJ & Verdict pro ~er', anll 51. DamageS aff'dfeb, ann 
A~!on, !rot nlOUeD in orten of 3]u'O!Jmcllt, tbat tbe action lies nor, fo~ tOat 
~rdllh1g. WIJth- toete Wila no malice in tbe (lCafc, anb 'twiifl not aUetteD, tOar be 
In t fir u- I. b b r . 
riidict;on to-;§) brio to unteafonnble 'Jeatl, ullt 'arelp eeBU e it accreroell 

, I • extra Jurifdiction; nnn tfJcre waa etten I Roll. Abc' 102. 

~bat 011 action UJouflJ fpe fo~ a (fCOntl arreff fOl tbe fame Qtaufe 
after a iRemoUet of toe fita }!3lail1t bp an Habeas Corpus, but 
bHe tg no unjuft <Ilel'ntton, fo? b€ mtrrbt bate plcnneo to tUt 1u
r:(ottltoll tOne, flill.1 bau£ .. {li1U fJlS .~Qn51:k.&':l~ tlL3..~r.o.836. 
Bray 0no Partridg's Cafe, IJeio ,(0 a)lt(!l1 ti£!Ho~ ~utt, wuece turre's 
no n1tlfe of alltOn, ann' d5 burn tbat an ~ttfon fiJouto He [lCc£iu[e 
out of the Jimta'Oictfon, lUben it tutU not He, tbo' a [{crnict be fo~ 
t{jc Defendant, nnn no Cl.mfe of aaton fit nU. Waterhoufe verfos 
Bawelc, 2 ero. 133. Jflo ~cttOI1 Ii£~ fOl @Uit tn @)pirttua[ 
([nun I:O~ 'Qritbc£j of [(1]001), tnbl'tlZ tbe @tatute fdp'£; no (EitfJ,eg 
llJUH be paW. at'nmll e contra bp Mr. Turner, tUut tOt11 Jetton barb 
lie, brcau(c IJCi:£'£j botf) ]nJUt'p [111'0 tDamagr, ouo tocrc'a (be 
~tntmc of vVeflminficr I. lUbtcf) P&o~tbit~ (ucb ~tltta tn Jinfc
riout (!Contta, bf ctteo 2 Cro. 663' 3 Cra. 628.836. I Sid. 424-
463. I Saund. ~ 28. t[be action tutU not lie fOl a ,atlrelcf~ ~utr 
nIoBe, tIJf!t la, becaufe of tbelt ncucral ]urifaidion; fmt lJere 
tbtf ACtion i9 fo~ an ""inff Q.lrtJtton. 4 Rep. 14. ~ue quxr;; 
i)rrc 19, if tbe ~&ocero be iUeuol, uao it t~ fO, 'tia all Coram nOll 

Judice. ~nbnp9 Dn ACtion rotH not Ipe (![;tlH1l1 an Q)fflr£c, ff:~ 
1)£ to juftlu!lOle, but {Jete it f~ tlgJ{ng tue r~(lttE. Fit"Z.lib. Ej}op~ 
pel. 18. 17 Hen. 6. 45. 'Qt[)e ~ure of Hudfon ann Cock. Pale:). 
:; 5 Car. 2- • C. B. Wi!~ 111l tuff), mHl J~ rdic' pro ~ler. Smith tUm 

Fuller. 
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Fuller. Trin. 2. 7 Car. 2. Rot. 1442.. B. R. Prickhoufe ann Buttler. 
anD tbe Plaltfce of late batlJ been frequent to bltng actfona .of t~ta 
JaatUte. Chief Ju!l:. Holt, ]tf) barn an naton fi)Ollln Ipe. £Df 
late tbe !!Dpinto1l9 babe rult lnftb tbe Ad-ion, nap tn Ollcitt ann 
Bdfcy's Cafe fome beltl, falfe 3lmp~tfonment to h'c afJatntl' t~1e 
Gaoler; but furelp 'Us barb an Ad-ion llJotlltl lpe fo~ ruing Wit;} 
(ltaufe, becaufe out of tbe 31nrtCofafon, anD tbat, Ilecaufc no 
Qtaufe tnitbfn tbe 3luriflltctton, ann an Ad-ion tuill not Ive COl 
@uit on a dtetntct fo~ tbe Defendant, tuben tbete'£) no caufe nt all, 
ncitber wttbin no: lllitbout: 13ellnefl, tbe 3lnfertout ([OUtt 
(Jatb lIuttBtltttton of Curb a Qtaufe aa tbiG, anti tbe lLaw batb put 
a.J1!llea into biS ~outb, 811'0 in all Hale's time, ltO ~~obtbitto" 
tuaa grantetl witbout Affidavit of a lSlea offereD. Jlt ta fit to be 
(onOneren bp "n tbe Judges, bec'aufe tbete batb been Difference 
of SlDpinfon; lLet tt nap quoufq; &c. Dolbin. Jit lDa~ neutt bela 
to Ipe till North's time. 

Carter verfus Davis ent' Hill. ult. Rot. 12.8. 

Care fur aifumpfit, [)efentlant pleatl£S tn abatement, jplafn, Demurrer ~j;' 
tfff Demur£), as in 'l5ar, 31oin'O£t a~ tn ')5ar : GllPon nebate Bu Or a Ple~ 

per Cur' beln to be a Dtfcontinuance, becau(2 tbe W>articG baue il: abal~mell~ 
put tbemfeilles upon tbe ([ourt as to a ~Iea in 15ar, ann tfJCte>~ d&onrmL'~ 
no Cucb, ann notbtng Cain to tbe l]:)lea in Qbatement. aH,e. 

Payne verfus Partrige. Entr' Pafch. 2 Rot. 43. 

A Ction of tbe qtare bV tbe W>lafntfff as all 3lnbabftant of nAt. 
Ville, in lllbfdJ tbe Defendant, bp ([Ullom, wag ufen to 11 

keep a ferrp-15oat fo~ all tbe ]nbab{tant~ of tbe fatn Ville ~olf ... 
free, ann all otber J1!lerrons, &c. ·t!rbat tbe Defendant tIfn not, &c. 
bp tnbicb tbe Plaintiff COllin not paf~ in ann about btf.) ncceiTdtp 
affairs, Plea, Repl', Demurrer. DU.lCtSJ Q!;tceptfolt£i taken to 
Baranl) Replication; but at Ian bp Direction of tbe «ourt, tbe ]n~ 
fufftcieucp of tbe Qtount lUaSJ arguen. Serjant Tremaine. '(tie 
hot Calb tbat be oUJJbt, but onlp ufetl to keep; fltbe cbf£f tbing 
tuRf, tbat tbe Plaintiff coultl not maintatn tbts Action, fO~ be 
raps, all tbe !king'a eubjects babe ufeD ann migbt pars tbeteb~ 
ober, &c. anti btU'S no patticular Damage, ann tbetefole an 3I1t~ 
bfctment oulp lie~; COl eberl' ~an in tbe IL\fngnom mfgbt tbell 
()abe tbf~ Adion, tnbicb tnouilJ be infinite ann beratiou£i: [)C 
aten 2.7 Hen. 8. 2.7. I Ina. 56. 3 Cro. 664. Fenwick ano 
Hewden. Moore 108. William's. Cafe.5 Rep. 72. Boulton's Cak, 
5 .. Rep. 104. Powys e contra, (tuot tuffS tlJ b~oUlJbt a~ nn ]Ilba 

LHtlllH 
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illtant, be ctt£t'l, I Cto. 266,267. 2 Cm. 555', ;57· '([Uilt tutfl 
hJ It''Ot (uti] un ACtion nu euerp @)ubjca mirr~t Vi!Ue; 'Ua fOUittJ£O 
on tue urnrre of a particular ([.oum, anti none but an ]::babitont 
Of on ancient ~l1ctfuane of tbot ~oum can bHmJ (ncb an action il~ 
tb!a, Bro. Title Action Sur' Cafe 6. 'QIf)e 3!nbobttauts were to babe 
h mG~e pnttt(Ulut 15enefit tiJfiH otbet~, fo~ tbe!' were to pap ltO 
Toll: rUle oalle fi)etun tUJt tUt Din (orne ani) requeil ; tbt~ i~ 
iJ~ounbt upon t[Jz Deman'O. Jin Trin' ~etm following it UJas 
nrrruen bp toe Judges. Eyrcs: Qtbi9 Cll:ufiom iu Well nfletlg£lJ, barb 
as to mattn: tWO HH111l7cr. In (lU {[ullom!?, ([Jcte muff be d1fnge 
ann HenfonablclHfa, Gateward's Cafe, 6 Rep. 1. I Leon. Lf2. I. 
Inftit' 1 '4. Shaftoe's Cafe, Sid. 267. Davis 32 • Cro. Eliz. 146. 
I Rolls Abr' 560. 'Ql:bnt mop be reafol1ubfe fl1 one place Ratione 
loci, tDijtcf) ta not fo m aHorDer, 12 H. 8. 5· 31t5 il goon ~ufiom, 
~lJilt one ~Qn fiJouln babe tue fole p~:Jfit of [lItb t1 ferr!', toe De
fendant t~ not (uargeD ttlft(Jout a l~r(ompet1ce, anO pet if be were, 
'it» weii euoug(h ne I Roll. Abr. 216. I Cro. 41 9. l~i:trage fa 
of pul1lick Jaecl?tntp, 'tfa turn cnoulJO allcngeil fo~ tbe t1:iilHiCC ta 
ITO ad libitum fllum, anti fo i£J Gatewood's <!rafe, 3 Eliz 44r, 
664· {[[be Defendant's 19!ea fa ill, fo~ 'tt~ aB ban as to tUfilfie 
toe ftoppinrr 0 ttmp bp (etttng out ntlotoer, unn pet, ] tbtnk, 
Jungment ouglJt to be fo~ toe Defendant, fo~ bp tbe IDetlarattol1 
tbia ta acknowleDgeD to be t1 <!tommol1 patTage fo~ aU tbe Il\/;:g'll 
~utjtClS, ann fo is !to otbcr tban a cztommon fptggtuap, nun if 
OIle mil!' bltng an Action, nllotber, ann ellerp one map, wbfcb 
tue tLaw ilbbou, \Villiam's, 5 Rep. 7~· ! Infiit. 56. 3 
Cro. 664- Moore 180. flLbe true illtierct1ce f~, tubete tone fa 
11 0 otO£t BrmeDp; but IJcre' a anotun lip lntltctmcl1t at tbe ~utt 
(If tue minI!, l1£cfiufe 'ti1l a czrommon }1EJiltToue a~ £uetI' pubftck 
lRibet if], '(fa a publick @Jtr££t, 13 Rep. 33· 2Infiit. 30. I Cro. 
J 32. ttbe Defendant is; aa ll1ucb {nniantIc flJ~ not keeping bhl 
Jferrp, oa be fa fo~ not rrpafrfulJ an ll)i{Jo-tnap, To which, Or is 
obligeD ratione tenurx, ilnD tOercfo~e 3lungm£l1t Ollnut to be fo~ tbe 
IDefentlflnt. Gregory of tbe fame ®pfnion, tbi~ ttl mt <!.Cofmcltt, 
ilntl tberefo?c tbe Q[uUOtn if) gooO, 15 Ed. + 2.9. 13ut tbe Action 
Ipea not br,uufe 'U~ COUlmon to CUff!, ont, ann tbe Plaintiff uatb 
latD no parttcular l1!':ejullicc bp tt to Otmfelf. Chief Jufi. Holt, 
tue Uta quxre ta tbio, [[toctb£t tbta be a gOOD ~unom, ttat 
tOe Jjnbabttanta of a Ville be Jjntituleb to para tn a !fenp tuttb~ 
(lut paping of ~olf. 2.]f tbe t9lea be goon, tOat be batb built 
il1l.~~tOlJc Ober, Wbfcb ts mOle conbrntrltt. 3. 3lf tbc Action Iter; 
ot nil. 3l am of i'pinton tfJat tbia is a goon <[ullom: 3lt batb 
been beln tn tbe (!Common ~leall, tbat 'tiS not a gOOi) ([ullom; 
but tuut it is goon let ue confiner, toat tbts QI:uftOtU ~1J!t' FTJ~ 
(onfill in (barging btm \Dttb n Jfcrr~t ~bat tucre tu!l~ an ~a-

,:~r. t 



Clem fertp beef, is onlp all 3lnnucemcnt; tOe l,ecptng of tue 
"lB:.1ct ta not pate of tbe QI:uftom, but 'UG an ]ncinent to tbe 
k£cptnrr of tbe 1ferrp; tbe ([ullom notb not confiff ill bauinrr it 
Bt~bt of ll:>afi'l1ge; fo~ tucte lletnlJ an ancient fettp, nil tue 
Ufnl.1'9 ~eople ore intituten to pars of Ql:ommon JRtfibt. ]f a 
jfetrp Were JJtantcn at tbh, [)ap, be t{Jat accept£; fuef) ®ldnt, i~ 
bounn to keep a 1J3ont fo~ tbe Jj!)ubHck ®oon: ~fJi~ QI:uftom if) 
baretp bp tuap of Dt(cbdrgc, fo~ 'ria onlp to be earen of Qroff, uno 
fo (s Gatewood' £S QI'afe, I ero. 4 18. ~be 31nbabtttlnt9 of i1 Ville 
milp p~e(cttbe to n [)i(clJargc, 18 Edw. 4. ). 'Qrbe true Cltuilom 
berr, is Ol1ip to pu[i11nitbout ([011; tubat tbep QLlatm, is onlp 
J [)ifcbargc, il fceellom from )pavmcnt of wbnt tue tell of tbe 
ftfng's ~ubjea9 t.Hl~): (/tuta f9 ren(onablf, fOl tbe Qtufiom noto 
not C[)ilnJ£ tbe [>efenDant to keep tbe 150at : 13efinr~ berr te f)a!'.J 
n t\ccompcncr, oa be receiUes tbe 19~ofita from fill otbcrs, tooufib 
Oe bat~ none ftom tb£r~, 3 Cro. 509· ~bfa ~UfiOlll migbt blllle 
a rcilfonable be{Jll1ttil1JJ bp aJJt£emel1t, na that tbe Jlt1bilbttmtt~ of 
tbe G:omtt migbt be at tbe <Ztbarge of p~oct!tincr tbe ~H1tlt; flnll 
ttl iZtonfitlerattoll thereof, one S0illl fiJouln finn tbe Boat, fintl 
elljov tue ~oU, but tbe 3lllbabitflm~ to pap none: ann rueb a. 
greement woulO be goon at tbfa [)av; 'erG part of bi~ 31nteteff, 
{lis 31ntetcll ia itlcutl1b~Cll wub tbia IDtfclJarlJe, I Rolls abr. ,. 5 9. 
a.a to tbe JPlea, tbilt be bao erecteo (1 'lB~i'oge (tofs tbe Ri1Jer (01 
(ommon t:>JlTagr, tbilt ia an iIIl}:)lca; tbe Qfreail1u of it '1B~tnB'e 
iil it \Jo(umarptla,onl1 {je map pull tt nown ngain ; it t£t not in tlJr 
l~ol.t1er of a 6}9an to Difcbarge I)fmfelfbp all!' act tbat be can no : ]( 
I)e batl petttoneD tbe IlttnIJ fOI a ~ntent to nenrop bt£t frerrp,Bnll tn 
([onfioerattolt tbtteof, (Je WoulO Qftcd a13~i0l1c at bf£; own c{JattJr, 
ano repiltr it, ontl tOfJl founO upon on ad quod dampnum to be fo~ 
tbe l\3ubltclt ~ootJ; tfJtl1 bon befit rometnbat, but be cannot no it 
of bun£clf. 3. aJl to tOe ACtion, it He£; not bCCllufe tbe ]nb,1br
tuat~ IJan£: no U1o~e Domage tbon nil tOe Il1ing'a eubjeaf3; tbiu 
Ufgl)t of \\3otftlge f~ not \Jcllen in bim iHJ nJt ]ngalJi-tant t[]etr, 
bL!t 09 n ~ubjel1; fo~ as on 3lnfJabitailt,l]£ in onlp freeO from (!tolf .. 
E)£re'g flnotfJ£t RetUrn!" 22 Hen. 6. 14· i9 erp~er6, '<trbilt'tin a 
Forfeiture, .anll be ia fnOictn~le fo! It; be t{Jat fJatb a new Ferry bp 
Grant, WbClt be accrptfl of tt, notb (Oilt\JC f)tmfelf tuitlJ (be Be: 
patra, ono keeping it. ]f tOft£ (Jan been particular Dllmarrr, fH1 
if be ban come o\Jct,ann t!:oll \U~te ftto~ten,lJc tllf!JIJt bllue ban an 
gctton, N. B. 94. ~o be mirrfJt, tf Dammfien fo: wallt of t\(> 
pair£;, but not bp a gencral ®l.llll'uction, tnoicf] ta a <!:ommon f]:I. 
(ance, alltl tb£t£rOl£ Judg. fo~ tbe [)efcnnant. 

IL J ~1 n(),r, 



Holt, tbe nett lJap, lJeclarelJ Dolbin'~ ~pfnfon to be tbe fame 
til Omnibus. 

~uppore A. laps Damage bp Lora of a ~atket, babing a 
(!tattiage tealJp b~ou!Jbt to tbe 19lace; Q.pxre, if an !laton tum 
Ipe f 

Dominus Rex verfus Mayor and Aldern1cn 
Civic Exon. 

MAndamus at tbe 31nffance of William Glyde, to reaO~e b!m 
Mandamus to tbe SlDffice of al'OCtlUan, &c. Return, tbat be neparte 
~deftore an en from tbe <lI:ttp, ann Huen at Topfham; ~bat tbert lUere reUrcal 
- er,-()an. - (!touttS,ftnn be came not to tbem tbounb fummonetJ ; flCbat be waG 

tbercupon temouen fo~ (ucb bta tlbfence, ann meglect of btg Ou
t!.' (viz.) fucb a Dap; anti ftlttbcr, '{!;bat be took not tbe !)atb~ 
befole tbe dl: of Augufi:, 1689. ~l. atto~nep Treby e,rceptelJ 
to tbe Return, tbat tunc \111113 no matice to ~im, nOl @)ummana 
to be beatn concerning bia abfence ; fOl tbe fame mfgbt be UpOl1 
tcafonnble <lI:aufe, ann tben 'ttlHUl no ([aufe of lRemoual , ano be 
ougbt to baue been fummonen to anrwer tbat particular '\t(}tng, 
anD a general Summons to meet at tbe <lI:ourt, t~ not ruffictenc: 
f1rben, as to bta not taking tue SlDatba, it appears IJp tbe fOllUCt 
patt of tbe· Returtt, tbat be tuaG amouen bp act of Q!ourt; fa 
tbat ilt tbia time be tuas not to take tue IDatba, fo~ be was actual· 
Ip out of tbe )j!)lace: rUChe act notll tequtrc, tbat cuetp ~atT, 
baUing all IDffice, uJan take tbe SlDatbs. moUl tbe Query in, 3lf 
~l. Glyde fJaD,o~ beln tbta ®ffice at tbat time; tbe mO~tl haVing 
fUppor£~ l}DotTeffton, as on tbe @)tatute of Hen. 8. of \Vills ; 
[tlHl bp a Dttfeifee fa noto; one tbat is temouctl bp ID~nct of 
(Jtoutt (tbougb ifleIJaUp) tm rei1o~£n, ia out of tbe IDffice, OC
to~ninlJ to tbe Qfquttp of tbe Statute of 2) Car. 1.. mUleb i.e tbe 
-!founoatfon of tbis; ]t feems to be tbe mcantnlJ of tOat Act, 
tuat @etfons out of @lace, fiJoulO take ft fo foon as tbe fDtfabUi
t!.' was temouen. Qa to tbe Provifo fo~ 3!nfatttS, &c. tlJat (eemll 
to be llut a tea(onable [)ccflltatton of tbe Qtommon JLl1tu, ann 
\tJouln babe been fo,_ if tbe Provifo ban not been matlt. 

An Alder. C. J. Holt fermet) of !IDpfniotl, tf)at Oll ~unermatt' g going atttl 
~an goes f& Jibing out of tbe <lI:itp, tn on other t0lac.e, ta a goon Qtaufe of 
t~;S2t;~~ Bemoual; ann t{hlt be (eaung -to be €Itt 3lnb,lbttant, tbep min-ht 
good Caufe remO\}f;!i 
of RemovaL 
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tctlwue fJim Wltl)Ol1t Summons; but tbe tell tncltl1ftl, tunt a Sum
mons Uld~ llfc£ffarp. ~be nett flJ:etm otJjueo bp Pratt, tUlU toe 
Return W1S l!1 ; firif, it mull be anmitten tb3t U Mandamus (pe9, 
,veil bete'£) no Qtoufe of L1emoua[: aa to abfence, non Conibt. 
tOut Top01am t1J extra Liberrat. t~ougO tt be extra Clyitat. & Con-I._ 
\iusdem Civitat. ro~ tbe ILibetticlJ mnp tttenn furtber: JElut fanl 
bOlll fong be nbfenteO Ulm(rlf, it micrtJt onlp be fo~ a met!;, o~ 
tue Itkz. 'tti£j not faio tt;at bta t'\cmoUai milS l.UttfJDl~t n Hll~onafJ1e 
c[: illl fe, unn it mfgfJt be fo~ a tEJublicl, o~ jfamtIp @Jtcime(g ; tbc 
£:)mtffioHa nre nUeDcren too fieneraf, tbot Of tliO neglca biG [)urp, 
unO DO not fiJ£U1 fJow, I Cro. 579· 3lt OPPCut9, there toa53 a!UJllr.s 
il mnjo~ part p~erent, ilnO cOllfequentfp bta abfeucc no jfolfeitmc. 
becaufe no want of it, 9 Rep. 50. lit DocO not appear Hltit (UHf 
UHHl unp 1511fin£fll to be none at Olt!' of toe QtOUtt£f, o~ tUut all!, 
Damage uc(tctlletJ to tue 02:itp up bfO abfcttcr; ]t Dotb not fijJpear 
tbat lberf W£l'C no oWer <!tollets:; belD, o~ tOtlt eucre Uiere nil tuc 
Cll:ourt~, fo tlJat bc mt~bt be frequcntl!' p~£rfllt. 13CLtOff.), turl' 
baUe not fnmmonco btm to anftuer particularlp fo~ tota ®utter~ 
flLben, a~ to tbe not tn{)ing tue ®.uba, lJc lOu!} not \lJftbtn tbe :in
tention of tbe Act, tubtcb lllas onl)) fo~ Jj!)crfons uauinlJ fDfficca : 
]t appetlta tbilt be WJS tetlloUctJ eben befoJe tbe maktng of tlJif3 
ACt, confeqnmtlp be \na5l nut 0 lPetfon balltU!! an [)fficc) ftJ~ tbf£j 
lUaa a g-oon ]tto!Jlllent tttl tltfoUottJen bp tuh, ~ourt; tb(lt Q]:ourt 
!Jan a JurhH){{l'On ; t!Je l;zmo1.Hl UliHl no~ boto, but boinable, 
8 Affif 18. I[[)ctc IDil£; no [)an{Jec from tbofe tbat mere om of 
tbett ®fticea; tbe (!CIlD of tbe Act IDJS3 to fecure tbe ~OU£mtl1ent 
from tbore {uat were tben tn IDffice; brfinea, tbep nre to be fU!5-
pennetJ,ann tfJe!, (oullJ not be rufpcn'OctJ,unlefS5 tucy were in Leor
femolt, fo~ tbat fuppo[co U @oil'effion. 

Tremayne e cont. ettell I Infiit. 232. ann ut!Jeti, tIJUt 11 iR£mc" 
bar f::;~ abfcnce i~ r£afol1uble, bccaufc 'tis fit toe ®ffice fiJouln be 
fupPt!-)ftl, ann anotbcr put into fr, left tbere H)oUlO be a faUme 
of saUtce. 
~ummo"a f9 not necefi"nrp ill ([nre of gbfcHCC, becaure be 

tlcfcrta, ann we Imotu not tubcte to finn Uim. 
~bclt fo~ tue IDatba, tt muff be a Jfo~feitute, otbettlltfc bct'£ 

tuill be an ~ffi(£r ll1uirb fiJilll ueber tilke tue Oiltv5 to tue p~e[el:t 
Qi5obert1mcnt, fo~ tlJEtc'n ItO ~eam; to campeU IJlm to tal,e tUCin 
after uta l\e atlmlffion; nnn tbetefo~e, lJautn~ an flDffice, bot!;. 
nnn tlmfi mean a IRtlJfJt to toe L:Do(feffion. ]f n !Rcfittutfon llr 
110m nUutrOetJ, be (omea tn upon fJt5 oln t!:ttlc, tbere's no Q;fcct· 
on fo~ it, ann be muft be renc~co, if nt ill!, to uta £lncil'l!t 
t\i{!br. 

l I " 
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c. J. Holt. Q£i to eummoms, pou take notice lnbete be 
IiUes, fo as to (ummon btm to come to <toutt; bp tbe (Gme 
Jaotfee pou migbt baue (ummoneD bim to annner. ~ben fO~ 
tOe otbet patt be is attuallp out; upon tbe JRelfttutton bp the 
Mandamus, be is allmittell de Novo, l11b!' 6jOUID be not take 
tbe new SDatbs upon tOilt Ql.lmtraon: but Cur. Advifar~ 
vult. -

Term, 



-~----~ 

Term. Trin. 
3 Will. & Mar. 

Dominus Rex ver{us Lever. 

JUdgment on 3lnbtctl11ent of Barretry, <!Errol anll1RetJtrfaf. Judgmwt 
Il>elll per Cur) on ~otfon, tbat no [[(tit of ~ eftftuUon Ipea on an Indld·, 
to a ~ttanget to tbe RetolD , anll bp C. J. Holt. 3lf it bitJ, ment of Bar
tt mu~ be bp Scire fae', anll (0 tuass it in tbe ~are of Varey ~;~~y n;e~:~,~ 

'lJerfos HanIS, I Cro. 328• Hitutioll to ~l 

Dominus Rex ve' Jus Oxenden. 
Stranger tJ 
the Record_ 

;.\ " Andamus to teftole Lee to tbe i>ffice of ProCtor ilt tbe JVlandamuJ 
.L V 1 Arches. tltbev return, ~bat tbe (!Court of Canterbury [0 retIore a 
!~f tb!; Arches, London, t~ an anctent Ecclefiafiical ([ourt, ann Proctor in 
;:b~~up~cmeQ!onfiftolP of tbearcbbttlJop'a @)ee.~bat tbearcbbfllJop DoC/orJCorn
f I): tbe ttme befng time out of ~tl1tJ, ball, nnn ufeb to bane tbe mons. 
,'lfjobfrnment ann 1l\egulation of tbe 3lutJge9, aonotates, )J3~oa-
"I.g) ann otber IDffitcr£5 ano ~tnifter~ of tbat (!Court, anll from 
tune to time batb mane ~tuttltea ann £lI)~l:Jinancr~ fo: tteit bettec 
~olletnment, a~ often aa neell tequiren: ~bat Cbetp l\3erfon, 
anmitteD to be a ll!)locto~ in tbat 'Eoutt, tnke~ an IDatu b£fo~e tbe-
luoge of tbat QtOUtt, to obCetUe tbe @ltatutes; attll IDlilinancea 
of tbat QtOUtt·~Oat Lee took tbat IDatb : ftCbat an IDJtJinance Was 
matJe bp arcbbillJop Arundell, tbat no llD:octo~ tlJouto rec£ibe allp 
(ltaufe tnttbout'2touulel of rome atll.locate Sub pena Remotionis-: 
'{[bat tbe fatn QCOUtt, ann otbcr <l!:outtS1, ate belO tn quodam HOe 
fpitio, (allen DoCtors Commons, in wbtel) tue 31utJiJea, ann D1-
bet~ aDbocatea, ltD~oC!o~9 , nnn other IDffic£ra attcnlltlt!J {b;it 
~OUtt, no rtUoe: ([bat tbe pubUck ~barcreG ann QE.rprtlCfa 01' tlJ;, 
fain l,ou(e, are [lol" bp tbe rain )j!lcrrol1~, ann tberefo~r toe Ii baue 

uflur:p 
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Trin. 3 W. & M. 
u(uallp mane Ratfa fo~ tOe fame: ~bat Lee rcfufen to pap lOS. 
ratetl upon btm : ([bat be, Ba ProCtor, liiO tferUle a Qraufe lUitb
out £itfulce ot' an annotate, ilnn fo~ tbat f1rauCe be lml!; nenpetJ 
~nllienre: t([;bat the grcbbHlJop fo~ tne time beil1g, m1'O in bU
((mev oftfJe ~eE', tye iDcon uno QLunptet of tue Q.CntbeOJill QCbutcb 
Df Canterbury, \1i5uartntona of tbe ~pftlttH1fiti£rJ, time out of 
®lnD, mere mutt!)!£) nf tbe fain QrOUtt of tbe Arches, anb babe 
;[ .1tii unO iJftftmtmo ail gllpcala onll QCompiaint6 of aU ProCtors, 
mHi otber IDfficn~ of tbe [utn QCGmt of tbe Arches, anD tbe famt: 
lwll~ r£fom:el) aU ®Ji[Ulm(£~ committeD 01' tbe lungeD of tue 
fili;., ([omt of toe Arcbes, upon tbe Proctors, ol otber ®fficer.G 
UHnUlp ll1thrCO: '<lr(Jat toe [)enn a'no QrUilpter were at tbe time 
of t1envtng autHcnce to tbe fatD Lee, anD tUer "nee lli5uatOfan~ 
of tbc apHIWiJIttfca, nntl baue fulll~oUJer ann autbo~ttp to beat 
ilill1lJetermin£ nil fu~lJ QI:omplatnta: €oat Lee uatu neitoet rub· 
mttt£{11}imfelf to tbat QI:ourt, i10~ OpPcil!eIJ to tbe fato, &c. 

Wl. Dolbin nrlJu~n fo~ Lee, tbilt tue Return tuaa in[uffictcnt : 
~bilt tt notb not fap, tunt at tbe time of tbe Tax, Lee mag a 
®fUlbH of tue ~oct£tp) ann no juff Jj!)otucr ret fo~t{J to impofe 
Cill:O Tax, 110~ hJ tue JE}olt-papment of fuel) a @lUlU unp ®tnbe
f),lbWHt tn bia fiDffice. 9a to toe Objection, tbat tue acrbbil1JOp 
B3 t1 Ql!fttol, it reeme barn wont il3 meant bp a mtfitol of a 
Ql:ourt) tf tbcV mean of Doctors Commons, tlJat is a (l]oIUltttl: 
tp ~10(ictp, ann of tUllt tucre can be 110 [lmto~; it t£J not Itke it 
Qrolh'rrr, 1tlbete tbe jfountler nppoitH~ n Qi~to~: In Q{oiur.tat~~ 
~o£tette£f, torre ia no jfounDer, but ([onfcnt: ]f tVtl' mean it 
onfp a~ (0 toe Arches, tuot tbe ~tCbbH'bop fJtltt1 ~Upetttttentlan(p 
of tbe Judicial Acts of tue ClCoutt: ([an tbece be il amto~ of a 
cEomt f ]t mull be a Q!:oun rbnt conttOUhl onfp, ann (famincs 
(ino ~; il mlfito: belon!Jl1 ad Ioea pia; if tuep mean nul' tbinrr. 
It Uluff be it €l>upetio~ftv of qzourt ; now if rbe .A rches be (BS tbe 
!\eturn fap£)) tbe ~up~£me Q]:ourt of tbat ~cc, botu emt tOe 
~{rcbbifiJop be (up£rio~ to it f 31t hl impoffiofe tt l1]otlitl be OSl tue!' 
fap, fOllf be balle lbe o~igfnot Jlurifoiatol1, {JC cunllot bulle it 
tlP \lint' of gppcaf. .flotu bp lUio !Retutll it nppear1J, tfJ;lt tbe 
QIrcbblfiJop IJato tbe ~)ub£rltmcnt of tbe ProCtors, ann confcqucnt· 
Ip an oltgtnal anti Pltmarp teotner, anll confequemlp cannot bnue 
it upon appeal. ([be Uetp .flilme an'll JaatUc£ of tbe <[ourt im. 
pOJt~ It to be tbe -arcbbttlJop'g ~ourt, ann otm to be lunge tbere
Df; fo~ it is to eneitle ilnO Determine appealS ftom tbe 13Ul)opS 
tn tUftt l@~obtnceS), :23 Hen. 8. Cap, 9· Wbtcb reffrntna Qtttatf, 
O~'i~ oUt of tbe i:>tocela: lBp tbe meaning of tbat Ad", tbe Vean 
of t.be Arches bl but tbe urCbbUlJop'g @)Ubfittute, 89 tn Trollop'6 
Cak, 8 Rep. (tOe Act of tbe Comiffary la tbe Ad of tbe 15'(1), 
fiJ,lJ; Oere Lee t~ temouco~ by tbe arcbbtQJop btm[elf, tbere Was a 

tE>~obtbftlol! 
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W:obibition lJt(l1ttctJ to n (uft tbere (at tbe lnffance of (lrcbbHboP 
Shelden'~ <!ftecuto~fl ) fo~ a LClJacp giuen to tOe ~uccerrOh of 
Books, becau£e tOe arcl)bil1.Jop tlH'Ul 31u'Ollc bimfelf, anD ml!Jut fit 
wben be pleafe'O: 

Q.a~. Attorney Treby e cont' 

mo Mandamus notu IpC. 'QCbere are -not betp ancient:, 3J tbtnfl, 
Bagg'a ~are tti tbe jfountJation of them flU, tbe!, fi}!1f1 iffue tn all 
ClI:afca tbat concern tbe publick aominHltation of Jiui1tce, but 
tbe!' baue 't1c(cennetJ too low, ellen to Clark's of jpilttlbc9; tmt 
tbcrein tbe 31unlJc5 baue not IJcncrallp ogreen: (tbe Protror'G 
')5ufiner~ t!) onlp ill tbe ~pirttual <[ouet; pou ta{te notice of it fo 
fat, a~ to Cl1qUltC into tbe 1l3ounna of tl)cit ]UttslUtClion, but pon 
neuer enquire tnto What tbep '00 amollgff tl)emfelura :]t 'DatI) not 
appear jutJtcfalip to POUt lLorOfi)tp, U1bet~et be fJiltb ~m Q;(flltc at 
mum, o~ jfreeboltJ, Ol otbet fit't Q.,Cftate. ([ben fo~ tbe ®l1tt£t of 
tbe )Return, cnU tbe 9:ttbbill)op, [liutol, o~ tnblt pOll Will, We 
babe Detlaten bie autbo~itp, let bta Jaamc be otbethHre. Il)ere LG 
a J1!letfon tbat batb autbo~itP to £tamtn£ anO ren~efa Upon ap
pea!~. 3ln aU tfme5 rbe ProCtors babe been lJol1ernen bp tOe ftrcu· 
btllJops. a Mandamus fa an etttaoltlinarp lRemenp, ann not to 
be grantentubere tbere ill onpotbet RemeDp ; ann \tie baue l1)otull 
anotbet lllap fo~ JRelief; tota ~att£t ia mort p~opet to be lJ£te[~ 
mtnen bp tbern in tbeit omn <ll·OUtt9: 13ut tbe Ql:ourt tbourr{)t it 
an tnle Return, tbat 'CUliHl tbe Archbiihop's Court, finO be Ill') 

(!1ifito~; but onl1' tJoubte'D, if a Mandamus lop, anO tuerefolt' 
otoeren anotber Argument aa to tbat ~otnt. 

DO~Tlinus Rex -vcr/us ?vIavor and Akkrn1cn Civic' 
Loridon. 

M Andamus to t£fio~e.~ftJames Smith to tlJe Office of on Mllldm,[2'
Alderman of tbe \[ltp of London, to tDI]tcb be f)JO becn to re!lore.1:' 

nulp cboren ann p~efett£n, n(co~t1tng to toe Q!:ufiom of HJ£ CliO AldwIllo 
Q!:itv ufeD uno app~o\:J£i.l. ~bep return, tunt €Nr J:1!11eS Smith., 
J 3 February, 1688, tuan olte 'of tbe Aldermen of rfJe (£:it!' of 
London, to tbut 1@10C£ anti aDfftct', a(co~ntnrr to tue c[UfiOill of 
the faiD <2l:itv, bcfo~£ tbat time tlulp elcltfn mtU mrfctt£O, «Uo from 
tbe rutll IJ February, 1688. to tiJe dl ':if AUglllt fDIL~illinG", rc 
mameD one of tbe Aldermen: ~Oilt fit toe tlme of m,liHnlt rhe 
ACt, fOl abrogating the Oaths, &c. unO conttnuaItp nftctUl,Fbi, 
be b:1U unO cnJopcO t~e (,lin Office t\H tue dlof /(1, 19lJ!1: Cli1~ 

-..)0 
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at all), time befo~e tbe fain fien of Augufr 168 9, be nto not take 
tbe Ojths bp tbe ram Ad p~efcttbeo, but to take fbrm befole tbe 
CaiD fitll of Auguft be Din alt0tJetber Itr[Jlea; lUorrell!" bp 1m;· 
rUt of tbe CattJ ACt, the fatD !lfftce became botO, DuD tuat U)e fdin 
1. S, at flnp time aftn tue neglra, Wu£) ueber eletten tnto tue IDf
fiee of one of tbe Aldermen, anD tbetcfo~e tbep can't r£{fo~e 
btm. 

Sir Rebert SawyerarlJUen tltJtlinff toe lRrtutlt, ~ljat toe Man
damus i9 not to be re(fo~en to tbe place be £lljopeO ttt 1688; but ta 
tbe £Office be eUJopcn ac(o~tlintJ to tbe QLu(tom of tbe ([ttp, befo~e 
tbe ]tUlgmcnt 111 tue QEo warranto: Q]:be act fo~ r£tlo~tl1[J tbe 
(lC(tv jfrancbtf£9, i~, tbllt be take tue fIDatb tbe nett ~etm aftet 
bitJ li\efiitutton; bp tbat aLl aU [)tftcrrSl ute t£(fo~eo. 

Sir FrancisPemberton, ex eadem parte : ~bere ute tb1ee tbfttgG 
of Q[olllitlcrnttotl, Jftrff, tbe <all fOl atnogatfng tbe goatl)G. 
2.. 'QIbe <[itp sal. 3· fiChe Return to tbta Mandamus. 1. €be 
Ad fOl ablogllUlllJ tbe [)atlJs tcqufrea no bonp to toke tbe gf)tltO" 
but II}ore tbut tbell tucre in polfcffton of tbeft [)tflce, ol OJouln be 
a'tlmateD to lin £Dfflce; one of tbe QLlauf£5 t£J in aauill potrcffton 
of nn IDfftcc, tbe otilct tz fucb as fiJoulo be aDmitteo; 3lf a 9}?81l 
uaD an IDff!cc in llVoffcifwn, ann ,molber « Eirr!)t to tt in 3ReUertton, 
nne lito not tnl,e tbe IDJtlJ9, f)c Oll!p loft (bat ®tT!ce, wbtch lJ~ 
111aa ill ~offetTion of: '([{JUt rune Ulna a ]tHl{JIll£nt in a ~o 
warranto, 35 Car. 2. WI)eteop all tbe t9HtHlenrrea of tDe QLltp 
were wken ownp. .IDotu Sir James Smith \UfI£J DtHp ~:I£(ten mben 
tbe QJ:o~po;ntton \Dt1~ til bciltU: Jaotu tbi9 apprors bp tue Return, 
runt be U3ilS ante tunc Debitc Electus l1((o~n{nlJ to tbe <[ullom 
of rue 'leap, (0 tbat mufi be befo~e tlJe 3iuogtnel1t, fo~ fJe couln 
not be oulp cI]ofcn accoroing to tbe \[unol11 flftct: tbe J:UiJrrwclit. 
"'~FP toe ]uogment ill tbe ~10 warranto Sir J. s. cCuret! to be art 
Alderman, fo~ tbe ([.0JPlJliHlOll tlHHl tJi[olucO, mtl) a ~an call: 
flot be all Alderman of a qro~po~atiOI1 toat {Jila not a '1BctnlJ: 
after t~to j]tH1crment tbcre mere nctu 1[1J(l .. tCts granteD, oa ape 
penta up tbe Cjty Act; ]t appears tiNt be tuLlS an Alderman b!, 
tbe ~bnttet of il.'tlllJ James, fOl tt tn fain In tbe Return, tbat be 
l11aa nn Alderman from '3 Febr. 1688, to tbe I Augufr 1689_ 
ftbe lRe1.letfill t£1l0~£9 all tbe [)tIicetn a9 tbep tuere 1.UI)en [be 
Juogment mae 11l11cn; bp tOe lRetJerfal all tbe Aldermen Ulere 
teUolcn tbat mete ILtUfng : ~berc)!1 a particular time lJiUen bp 
tUI9 Ad of lR.elletfnl fo~ taking tbe i)atba bp tbofe tbat were tC
{fo~el): 13 l1!ltlcalJropl), tunt all tubo mere rellolen, OJoulD take 
tbe ®i\tuo tOe nett fiCcrm aftrt tbflt Ad of Parliament, ann tbat 
mLl£i in Trinity Term tbat ~ei1r. .motu balJtnlJ p~emtretJ tbtG, 

Sir 
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Sir J S. ill Hi un Alderman u:.l!p Q.;!e:t£lJ fJ~fole toe l;IJEH1f1lt, 
bp ~br JtlD!J'~iCiit b~ CZ:1f£J10 Lie JnAldcrman: Ctf~(t(!JunHHiDOil fii1~ 
]llCOHJj;.1d;;l1 bp Charles toe ~£(lJnn uz tude mane an Alderman 
fllJJtn, unO rcmaine1.l [0 till tbe 111: of Augu11:. lBp tte ACt [oJ 
all~ogating 'l)e ID.1tbg, t)e Wae obligen unDer tbz pena!tp of rue 
lofe of Ol:.; :1Dffu:e, which he held, to t[dte tbe ®iltb~ bp tlJe I fr c~ 
A~lgUil:. ~Ofn tuz City Act of lReuerfal relloJcD bim to if)e 
[)rfu;e, lUbicb be ban at rbe ttme of tbe 3ln'Ogment, nEil tuere'g 
no' {JmlJ tbat bfntl£txs I)lm from being rcffo~en: '([ue reMon 
W!;iCO t{Jl?~ Giue tn tDr lRnmn hJ, 'crrJut bctnrr an Alderman, f;::: 
ilia not tuke tf;e flDatiJu ~ ~biS) t~ no HarOn; [oJ tbO' it H1C:U!D be 
JJtr1iHrn t[Jnt 't(S t1 '.it o~f.:,twe, 'ttg onfp of tbat \lliJiciJ ue tOrn fjulJ; 
'(tG untie!: jfoif€iture of [tieu goffiee, {lnn rbot muff !J£ tlHe~HletllDc 
IDtftCE wl)ici) HQutrelJ bim to hIke tue ill'atbJ3: ~lJU w!H not {',t

tenD it furtijet rUilll tbat tuI)fclJ be bfiD in aaual If'olfeffion; he UHla 
not obJl(\"£O to toke U)£ !lhtbll tn refprct of ij(!) [)m~c, unne\: toe 
firU QI OlPolatton; be ban no fucb IDfftce, U? ban Bettor!: jus in rc 
1101 jus ad rem : ~uppo(e be ban noon aa be Dib unner [(Jat orn 
QtolPo~attol1, ann ball no tutu IDffice, Jj tlJink no 1.10np tum fa!'· 
be \tlaSJ obltgetl to take tbe®utba at all: ftfJc IDbjealOn, tbflt We 
el~btl) pata.gtapb £tcepta bim. 3J tlnflner; 'Qt.bat Sir IS. t}3 not 
at aU UlttlJtn tfJt0 li!>aragtilPO, anO tf tbe firff ~faure 1)1'0 not e~. 
tenb to bim, (fO~ be n£etlen 110 (!Col1ficmatton) t{Jcn tbe £.tcfptfoll 
Dotb not nren'O to bim; bp tbebotlp of tbe Act be fa reffo~£n; 
linn be aoon in no neetl of QI:onfirmatton: ttlJe confinntnu 
([Inure was nrfilJuetl_ fq tbofc \tlbo ban llOuabt tbert J\Dlo(££t) unn 
to confirm tbeCe p~erent flDif(cetn, tbore that were oltl one~ were 
reaole'o, anD tbofe tbnt lUere nem one~ were Q!:onfirmet'J. 'Qtte 
IDffice of Alderman couin not be futtentJtco nuting toe fo~ce of 
tbeJjungmcnt, fo~ tbete \tla~ no fueb fJDffice in 15etng:, tbt£' <!Et
ception Cfin rcacb onlp to tbore tbat mere confittneO, tnbfcD tuert 
tbote tbat Went from bunn to btlntl. €buppofe tbta ([lllufe be taken 
to complebenD all, Sir J. S. ban notbtng tnbercIJp to ntfable Dim
{elf from beinlJ rellolen, ann if be \nere not ilifablet1, be fa trUo
teD: ]n tilJout be batb fOlfeften tbe IDtffcc blbfcb be baO, but 
lball tbe not taktng tbe ®atbSJ nfrable bim from taktnlJ a m£U1 
l'tficef 

Mr SoHicitor, 'Clrbete'a a great ntffetencc between a1RhJbt to 
tb£ ~olfelflon, nnD a Rtgbt in JRe1J£rfiolt; tbe Qtlaufe of QI:onfir, 
matton {ferns to qnaltfie tbe fOlee of tbe Brft JReUctfal, Sir J. S, 
l1laa £tcepte'O, ann (0 tcmobetJ. 3111 trutb Mr. Sollicitor WiH3 Ull~ 
p~£patetJ, ann (0 mane ltttle anftuer. 

-. 
Chief 
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Chief Jufiice Holt. 31 muff olDn, tbat lDbtt1 tall fpoke to, 31 otu 

not untJ£tllanD tbiS Cafe, no: \Dbat \Das intennen in tbe arn-u
mEllt; but it nom appears to babe \1leigbt ill it. 15v tbe act of 
ll\eberfnl, we ote to take nottef, tbat tfJete waG a ]jUDgment, 
nnD tber£fo~e that tbel' lUere DCPliben of all tbeir Liberties bp Cucb 
]UDgment: ~ou no not, Mr. Sollicitor, anfwet tbe [U1tit, fO~· 
tblt ig to be tetlo~en to a IClJal Aldermanihip, cbore" bp (ltuftom. 
Jaotu tbat be CoUlD not baue tbe 13 F ehruary 1688, be ban no 
rtglJt to lln ACtion, tbe Major, Comonalty, anb Citizens blln 
a lRi6bt, but Sir J. S. ban no lRhJbt, be coulD bling no Adion ; 
gn Alderman fa all Q)fftter \Ditbtn tbe confirming Cltlaufe, but 
tbat botb not reacb tbiS Cafe. 

Hobbs qui taln, &c. verfus Young. 
~1/~ 

SEE this Cafe before.~ €be <!Court now Seriatim 
"'" DeltbereD tbeft Q)ptniolUl. _ Eyres pro Q!ler' Clbat 
tbig h.l a frtttnJJ up anD ftettlfinlJ of a ftrabe tuttbtl1lbe Statute, 
tuhi(h be tOok to be a ~olUidt lLBtu fOI tbe accuftominlJ "en to 
JLabout anb 3lnDuarp til tbrit ~outb. Qt Qtommon lolD tbup 
~Wan migbt babe f.trerctfeD, tubat QCtabe be pltaCtb: mbet()et a 
Pltbot£ Qruffolll fOl tttcctfinll a ~ralJe be taken awap bp tbi' Sta
tute, batb been a qUa!re; but]l COl1fer~ tbe better i'pinton reems 
to be tbat it ta not. I Cro. 347. 5 I 6. I Saund. 31 2. ::I Bulfirode 
19 1 • [pete tbe Act hl n(gaube, attll tn tbe <Bennal, anll teacbes 
to all: tbe 'flCtabe of a Cloth·worker ts etctctCeb in tbe De
fendant's Houfe, ann mull be ft£tctrcb bp (orne 150bp; anb tbe 
£,tercifc of tt bp Journey-men, anb Maner.work-men, o~ Over
feer 1'01 n)tte, ill not on ~tercife of tt bp tbfm, but bp btm tbllt 
tll1plovu tbem; be p~o\)incn them ~atttial!J nnll t1rools, ann 
paiD tbem [[lug£s: 15p law be ts ellccmeb tbe Trader, mba 
16 to tun tbe lors:; anb IJa~atlJ; tbe tDbole ~annagerp lUas to be 
fo~ btD ~~ofit, anD tbe Work-men lllert to babe no Qbbantage but 
tl)fit [ID8IJC9. ([be WillOW of a Tradefman cannot ufe bet 
Husband's Trade ~nler9 Jmpo~bp fome cztutlom, 01 fJabe 
nallp fetbell as anltpprentice. Noy 5:tIiittOtl 131. Palmer's Rep. 
See Rolls 8nb Sholey, all tbe QrlJuments; anlJ quzre in t(Jat 
«[aCe: ~uppo(e tt tbat lIling an Apprentice tn a ftraDt, mas an 
etettife of tbe ~tane ; ]I Do agtEe tbat tbe PJibote ~.tttctCt of 
oQ!,ta'Dc fOl tbf uCe Of a ~dn'8 famUp (9 not PlobtbitelJ, 'tfS on, 
Ip a pliUate @let\)iCe, but if not conineO to tbe uCe of bie famt. 
Ip. 'UI wltbin tbe Statute, 8 Rep~ 130. Hob. :lli. II Rep. '4. 
Qs to btg ~tPOn'nll tbe Cloth, be lSI not linbil1ttl (01 tbe uCe 
of "\C.fll'Ot of "Merchant., anti tbe e~rr'tre of milking anll 

tDoJktng 
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IDDJkinrr Cloth fa tbe £Offence, uni) (be ~tpo~ttli!J of it nftrc
UJtlCO.a cannot purge tOot !lDlfence, ilnn Co be colttlutleO pro 
QEer. , 

Gregory ad idem. ~Oe bupilllJ of Cioth, ann tbe fettinIT of 
Mto~l\mel1 at [[1 o~k til bt9 rpoure, is tye (!E,t£tcr[e of t~e Qr,rflOc, 
"twna aU fo~ biS arJ1.l0lltill!£; it t£i tbe ~i1flr.t Ntllinfi' of n iQl:r.une 
bp tue U)fln'Oa of a ~£tunnt; tbe [)ucrfe£r fiUiJ SWaftcc·tuojhmi}1l 
is a13 mucb biS S5lcrbant as anp otbet. a ~iln lUil!, ure a (traDe 
bp anotberSl bantJ~, tl9 in I Jac. 1. cap. 22. fa tmplpelJ, lllbcu 
'tiS faiO, tbat if an!, ~alt bp bimfelf, o~ fJp ullP oeber, &c. anll 
tbat (IJetu.a it Will",) theft: renre it mtgbt be mannIJetl up ctbet,a'. ]11 
QI:afe of a ®olnfmttb, tbo' be Heuer tuo~I\9 at tt, pet (}t~ €JleUiIt~ 
makes Oint an ufer of tbilt ~rane, 2 BuHhodc 187. € be IDe: 
fi~n of tuta Statute tut1~ to ~ncoutagc tbem tuba Dull been ~p. 
PlcnttcC.9. ~b£fe ®oon~ are bou!Jbt bp bim to ~f:)rr(brmtl!~e 
UJitbaf, not fo~ tbe ufe of bis jfnmilp. It i~ not like tbe tulDcl> 
tahtnll to buUO an Jl)oufc, anll tmploptng ~tnbc[men fo~ t~llt 
purpofe, tbat'G not \tJitbttl tbe Statute. 

Dolbin for theDefendant. Il)e ta not witbln tue 1uo~O.G of the St:i· 
tute! 'Qrbe '<!ttane of a ([Iotb-wotker fa "maHual [>ccupmton 
fo~ be rum; no baiattl, be incur,£) no IOrg, be neitlJfC 1i3uP5 no~ 
~ell~, be IS onlp pniD fo~ tlrcfifllg tue QUotu, nnO fo De i~ bere : 
'Ql:be ~aftcc, tuolkman ta tbe 9j3illt tbnt £,terctff~ toe 'Qtroile j ]f 
be biln implOpen tbefe m02kmen fo~ tbe [[loJfHn!J anti illrlfmrr of 
([Iotb fo! otbEt ~ell, it mllJbt boue been COnICUll.Jat, fmc tbcfe 
3lournepmcIl bere babe tbett Ii)irc fo~ llJo~kiniJ toe Defendant's 
cUm Ql:totb! ]11 tbe otuet \!tare 'tia but flU ijJiwl'Jtcrnfr, fo~ m)tre, 
nnn UCl'C tbc!, boue it: fPC implop£J ([lotbtuo~kers b~etl app~e!1tt< 
UfJ, ann gil.1c£{ them gooo [[lagc9, anO tfJep babe no mOic turitt 
if tbe!> Uon tuoJlt'o in tbeit own Il)oufCfS. ?t iG tue tntereft of 
rue Ql:(otbtuollt£rll ol1lp to tuo~k fOl i))ire,· nnn {Jc to not conCErnelJ 
fo~ anp t{Jii1lJ fife: (!tOe Mcrchantia conccwclJ fo~ Wz ~15cn£fit nn7J 
Il)onour of tOe QI:ommo'Oitp, 'ria no Duma!J£ to p~tl.Mte JLnbourini5 
JJ!)ctfona, ann fOl tbc flCoU1pantt~ 31ntercft. 3it no wrw.a Ulftt~: 
enCfS o~ llff£a~ me at nU. ~ . 

Chief Jufiice Holt, pro Qyer'. flt{Jilt be Dorb (!f'tercife tDe 
(traDe of t1 QI.lotb\Uo~{tet; {Je implopa tbem onlp nil ]ournepmeu; 
nno not os; W>]tncipal [[lo~kmen in tf)e<!Lrnne; tbe ®aficr U'lOil,. 
mon ta implopeD onlp iHl a ~etUill1t: \!ben tOe quxre tfJ, tllbr
tbet it be lawful fo~ a ~Cr(Oilitt to f@t1lwfilcture f]ta own <[om. 
monitp: Jaow be tbilt ufe~ one (!Crane Cilnnot ufe rbe t[t'i!iJ£ fir 
nnotuer fOl 0 about tOe ~om 0'0 'tp uevil ill ilL:; OJ.llil ~r.ilJ1.t; n 
QtoilcumOltCr l1~he tue [Ilif]rrl£) fo~ Of£) (HUii ~;~ f;t1C[H)fj ; 
g T(fbccl-tlHi!Jut CHnnot liCe tbe QCraOe of t1 ~mwlJ. Ut'fe till 
D(fcmLnt fJlt~ tb~ fame p~Dfit aa if (1t WOlf{' \) rj1m~!f: !1° r~;. 

~1 m 7. t ''. ~ll' >~ 
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(fiUel1 n '16endlt, ann Allowance from tbe~attp to wbom be r£H~' 
tbe QrommODitp; be Dotb tecetbc tbe ®ain belol1lJil1(J to iinotbe~ 
ttratJe. Noy 133. Hunton ann Moore, tbere 'tUlan aOjunrren fo~ 
tbe iDerenDant, becaufe tbe [)ptng tuoa a part oftbe Felt-maker'~ 
fir:raDe, ann fo ufen antieutlp. A Comb-maker tnaG fueo .fol ~t
frctfiug tbe ~rane of all Horner: ~be JP~oof Was, ([bat be 
Plea lPomfl to make tbem fit fo~ QrombG; anD vet bero, tbat be 
Dtn qftftcife tbe Trade of an Horner. 31f tbe DefenDant, betnlJ 
a ~ercbat1t, ban lnlOulJbt bta own Qtlolb, be woulD babe been 
tnltbtn It; anD tben bta imploptng J!ournep.mcn, is tbe fame 
tbing; fOl tbe 310urnep man fa not tbe '(tratJea-man, antJ tbete, 
fOle be tbat imploPfl bfm, muff be fo : Il)e teeeiness tbe ~~ofit; tbo' 
be be not paill bp anotbet in particular fOI tbiS, pet be reccfUes 
tbe ~lofitfj, anti tun~ nU tbe ll)aiottJ, tbe mUlk·men babe but 
ttete Jl)ire ncrrectl upon. ttbe [[{O~09 of tbe $tatute ate not 
confineo to perrcnall1)annictaft~; tbe [[{OrDa ate fetting up, ano 
tbat mftV be bp otberG, tnitbout \Do~k{ng in it a ~al1a Celf. Q:be 
conttarp Opinion Wouln tlifcouranf manl' tuba bauc great Jfamt= 
Ues ; fo~ tbel' couIll not babe tbat Jl!)~ofit, atJ if tbEl' tllO tbe Mlo~k 
tbemfelUI?5 fo: tbe common lRateJJ, &c. ~uppofc a ~etcbat1t 
tbat tIloulo tranfpolt ~borl1, anll be Ibouln blip lleatbet, ann tru, 
prop 31outnel'.U1en to make tbem; tbi~ ~an cettain(p ufen tbe 
€tane of a @>bo£-maker, tbo' tbe ~boe!.S were ueber ColO beret 
but ttal1rpo~tcn; tbe Intendment of fLatu f~, tbat be batb 110 
~Itill, ann confequfntl!' tbe <!Enn of tbe ~ti1tute ts aUofOfti 
Judic'. pro QEer'. 

Newton velfus Trigg. 

Inn keeper a SQf ~ tbla (!Cafe befo:e: .motu tbe <!I:ourt Seriatim tleUbereti 
Bankrupc. tbett Opinions. 

Eyres pro QEer'. ([be <tuere fa, If on Inn-keeper map be a 
15anlu:upt f 31 am of opinton, tbat l1ettber of tbcfe ~i)atter9, 
nOl nltogetber, can make bim a 13anltrupt; a9 to tbe f5bare itt 
tbe !S>biP, tbat'Sj notbtng; tboullb it be founll tbat be ban a ~to(k 
to 'flCratle mitf) in Potentia; pet if not fo til faa, 'Uutll not moke 
bim a 15anktupt, Sid.411. I Cro.2.8). 

')Sting a ~etcbant, anll gibing oUer bf~ ttratle bero~e tbe 
Debta conttattetJ, tum e.tempt btm out of tbe @tatuU', mucb 
mOle If be ban anI!, a etoch, anti neUft Din ~talle at all : ~ben 
fOl bi~ befng an Inn-keeper, an11 buptng all tbat I)e bents in biD 
lpoufe. Inns ate of Jaecdfitp, tbe ~r£P£t is cbargeable to 
tbe ~tlbltck, anll compellable to 10llge all Comers, 2 Rolls Rep. 
,45, be t;tllmot tefufe \l.lfJom be plrtlfcfS, Butt, 200. Rolls 2. Abr. 
. . 84-
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84· 31 tbtftk gooD LaUl. Inn.keepers are compellable bp rue CO!1-

fiable to lotJge @!ttnnlJrtS; tb£p tl1ilP 'Detain fbe t3ct!on of tlje 
~ucfta Wljo £tlUl,Ol tbe Il)o~fe tub:cb eat13,till ~aptnenc : Qtbep 01'C 
compellable to keep toe ~Ufiie, nns to Pl£\unt ttfpltnlJ, ann tbz 
~tatutea ngatnfl (tlPlillll £ttenD to ]nn,kecpct£l; nn 3lull ta tut 
tl great ale-boufe, I BulUr. I 09· 'Qt~ep no not Oea! upon Con· 
traCts U5 mbera no, tbep onlp make 13ilIB, in tubicb tbe!' ciln'e 
fct <t1l1teafonabl£ RatEs; if tbcp no, tbep, nte inOictable fo~ (lEt
tOltton, \DbtClJ otber ~enerfj are not; tuouiJb be bup bp Contract, 
pet be ia no ~taOer. if be no not [ttl bp ContraCt; be bUp£1 Ottl!' 
fOl pautculat l\3urpoff£l, ann tJenfa but 111ttb parttcular )perf 0110. 
!l Sunler to illl arm!', o~ a Steward to on ]j1111 of qtourt, cilnllOC 
11£ ,1 'll3ankrupt, b£tilufe tbcp bup onl!, fot particular Il!>urpofea; 
<l,i;tJcr fince tue ~tatute aftct (0 loug a (trua of QItmc, lDbfcD Willl 
from 13 Eliz. pet no ]lnn-keepcr lll'l~ cUrt enDcabourelJ to be 
blou~bt tnftbtn tbe @>tatute~, unlerfj on ce tn Crifp' J qr nfe. Qr:bef e 
(ltommiffio1t9 are not to be encoura!J£n,tboulJb offigll£O fo~~oot'l, 
pet in Qt,;ecatton are a®~iebance:]t is tbe Oucp of lUDges [3 COI1-
fiDet tempora rerum, ano not noW to con(frue 3Jnn,ltrepera 15ilnk. 
ruptG, tuben unDct (ucb C)dtOtlJiPfJ bp @olnfet~, ann tbrrefoJc con
"unel) pro Qucr'. 

Gregory adidem, tbat an ]inn keeper (s no 15ankrupt ; be tbilt 
keeps a 1l3DarOin!J 0eOoo', notb (aa mucb as all 111ft keeper) bu!' 
QLommO'DttteD, QUO bentf) tbem' in Oiail>aufr,ano rcceiu£.G5}3onrp rOl 
tbem, ano pet be ma!J tcfure \Dbom be plCtlfetb; Wbicb an Jlnn
keeper cannot no; pet no ~an tuul fa" be is \DUbin tOe @)tatute~, 
anD (0 be concluDeD pro ~cr' . Dolbin abfentc. 

Ch. J. Holt. 0f tbe fame oplnton"; an 3Jnn keeper CIlnnat be 
a 15anltrupt; be Ul not taken notice of in our LalU aa ll',KtrlO{'C 
tOOl bupttl~ untl r£lltn~, but as Hofpitator, Caley'J Cafe, 8 Rep. 
lUbfcb nerCttbe~ biG ILtfe, anD mantlEt of U\ltn!J; be i!l boun {) to 
p~obioe fOl ~rabcllers, anll to Plotett anD [ccure tl)cir ~tlOnll ; 
be ts not paitl UPJll tbe accoullt of the intrin(ick m,l{ue of bhl 
@loUtfiona, but fo~ otbet lReafons ; tbe Recompence IJe recet\lc~) 
IS fOI Q!:are ann i)ail1S3, anD f01 t9~oteat0t1 nall @>ccurftv. UJe 
Datb Ilot bup anD fell, but onlp fOI tbtll partfcllt!lC llDurpllfe: 1St' 
tl)e ~ratJe of buptng anO (elltl1lJ in tbe etatutt', it murt be tn
unDeD Come11lbat of tbe fame Jaature 111(tl) tbat mcntiollCtl bc
fOle (viz.) Exchange anD Barter, I Cro. 3 I. 46. Hutt. 44. Shoe: 
makers altn Tanners, tbep 00 not Cell tbe Commodities, bUt fire 
patti fo~ theft ~ilnufactUt£; tbe!' onlp make tOe Commodity ureful, 
ann tbe bupil1lJ ia WitO intent to make tbem fit fOl ~.lle s but tfJC 
(!fun of an 31nn-kerper tn {Jia buptl1g, f9 not to rrlf, but 0110' (1 
part of tOe Accommodation be ta bouno to Nt?pilre fOl ~t£Jl.[5ut'ffl1. 
a Farm'~Ti~ngt \tlttbwt tbe ~~~tutr,nt10 pet t!)ete',t3l1tJt a jfarilEt 

f'} 
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in England, but bupa flnn fellg, ann tDut tteceffattlp fOl tbe ma~ 
nflcrlnD' bia Occupation OS a frntmct. [[lbere-euet tl ~an (flh; 
unDer a particular 1l\£firatltt onO J!..tmitflttOtt, I)e ia not a ~el!et 
tnHbtn toe ~ttltut£S. ~it Tho. Littleton, Commiffioner of tuc 
Navy, t}jouUlJ be bougbt ann (oltl, pet bccaufe confinetJ to tbe 13tt
finefa of tbe Navy, be UHl~ telo not illftbtn tbe $Statute. ~be 
Cafe of tbe Gun.Founders in tbe (!ftcbequcr, tllml beln not to be 
wttfJtn it, bernufe a pnttfcUlnr [llllJertuidnlJ. ~upp(lre flll 3inn
It€fPft boO fl ,ifflnn, finD baa f]H') l3JouffiofH3 out of btf5 .farm. 
quell in Crifp' J Cafe I tbep nil tlgree bim out of tOe ~tatute; 
!UlJjc{J is flronge, fo~ be am bupa g'!1}an)f; ~eat, 1Ubicb is all Ol1e: 
a ~(bool-motlct tbat rulte£i ')5Outnet~, be tmpD great ~lobifiona) 
attn gec£i grcnt ~teDit, ann pet be \1.Hl9 neber tbougut lDitbtll tbe 
@>tatUtc~: anD, '] tbtnk , tbcre' 53 a9 tnucb, o~ mo~e Renfou, to 
ilHI1f:J Ulm tuitbtn tbem, ro~ b~ makea a (!Contract ad Libitum, 
tl1l)fcb on 31nn-ltecp£t cannot; ann fo be (OllclnOell pro Q.?er', 11£
clnrWg Dolbin to 1.1e of tbe fame opinion. 

Dorninus Rex verlus Inhabitants del HornfeJo 

~'idcllU) no I)Rd£mn1£nt of n ]ufitce of ~eacr, UPOl1 bf~ (!liew, of a 
C:)l'l1mon certain Will' tn toe jpfitHb out of iRepait: ~be [)efcntlant 
J-lJgh. we.y, trduetfe~ it rrcneraHp non cui'. SUI:!' finng fpectal dlettlta, tbnt 
on not gUI!(Y , ;r , b (, ..,,' t C ~ • ~ 
to a prt!;~nt- nllil~ no common t))HJ ·UJilP, uHt tuilt ttnaa OU Ol bCpatr. -'%'~. 
ment of Ju- D~rnel fo~ tbe }piltHlJ argueiJ, ttout tbi~ uetnl\' founn, t~ ,be n~ 
ftice ofhJ,:t ~)iilrJ-\tlap, ma!tc£) it to be il lWl'O J?~efemment, becaule tt U3 a It
on view or miteD ]urt~ntafoll, Jones 355. ~b£11 fuppol1nlJ it Ulere an ]u
a .~ay (:tlt iJictmfltt, pet tbhJ mfgf)t be giuen ill <JibtlJenCe upon not QPUiltp; 
01 hepalf. llnil ctten ]0 Hen. 6. 16. atcfpafa fo~ bleaking ann ruttil1lJ a 

[marten; no [[lane" hl on m Jj!)Iea, bccaufe it iHllOtUlt~ to tbe 
general ]tfue. C. J. Holt. ~ou 1110)) ttabcrfe, but toat's; onlp b)J 
illittue of a partfcufar <!l:lau[c (It tbe Statute; but tbe QEere if1, 
If ruben POll plctHl not Guilty, pon no not anmit it to be fl !Joon 
1l3Jcfentmenr, nun that it mnS3 on tl>i!JO wap. a @atiilJ lUbo la to 
repair of common JRtgbt, cannot pleall not Guilty, anll glUe 
tn <!EbiOencc, tbat anotber ougbt to repair, but tbep muff pleat) 
tt fpeciuHp; COlon not Guilty, POll Ulan not tb~oln it otT Oil ana .. 
tOcr; as WM5 brln btl Hales, til tbe Q1:aCe of Leather-Lane; bUt 
if a patt{cuhlt @erfolt be tnniaen [Olltot lKcpairinlT, lUOtte be t~ 
bounD tbeteto Ratione tcnurx, tbere, upon not Guilty, be map 
gibe fll1P tbtlllJ in <!ElliOCIlCC: <rIpon an IndiCtment of a 1l3arUlJ fOl 
an fJ)igIJwav, if founl1 not an I!>tiJO-tnflP, '(i~ not GUilty, as in 
tbeQrnfe OfHarnfiead fo~ Green-lane; but tn ([afe of aPrefcnrmenr, 
It go£~ tn ~\loi'Oimte of tbe ]1.l{UCffJ lUtf~tJhlf(ln, \tlbt{b tbi~ lE>Icll 
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lJotb atlmtt. Eyres, it IS part of biG Prefentment, tbat tbep 
oullbt to Repatr, anD tben Curelp tbe!, map giut it in ~\liOence tUl 
il i)i(cbarge. Adjornat. 

Hopkins ver/us Pace. 

EJeClment. tlntient De",eft~ pleatlell, tbat 't(lf parcel of Cucb Antient De
a Mannor, \1lbitfj (S «n[ltnt Demean, &c. RepUtation, mean plt~d

tbat tbeTenemcnts ill Narr. ate pleanable at qcommon latu,abfq; ed. 
hoc, tbat tbofe '1trnements att parcel d~ Antiquo Dominico. Replication. 
Demurrer to it, & Judie. pro Def. Per Cur. tbe iltrabctCe is til ; 
pOU ouabt to baue ttaUet(ttJ, tbat tfje Mannor tuas Ancient Dc. 
mean, anD that llJall be upeo bp Doomsday-Book; 0: elfe PO" 
ought to babe tcaUetfeo, tbat tbore Ut:£l1fmemss \Dere belG of tfJat 
Mannor. 

Burdon 7Ier fus Burdon. 

ERror 011 a 31ul1gment tn Dower tn Durham ; l1lbere after 1m, Dow: 
parlance, tbe Defendant pleabtl1 detinue of Qtbatters, anti Deta~:~r of 

Demurrer, & Judie' pro QEer' tbenon, enD tbat JUl1gment now Charters af .. 
affltmeb bete per Cur'. ter Imparo 

I~nce. 

Edwards 
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Ed wards ver{lis Thompfon. 

What given O.fa a ttrpnl ilt Niiiprius befo~e C. J. Holt. il>eln up brill" 
in Evidenc~) Plea non aiTumpiit infra Sex Annos ante impetrat' brevis 
~n AfTumpht Originat'~ RepI' aailmpiit infra fex Annos impetit' brevis pred' 
mfr4 [ex (liz.) ~U(b fl iOn}?, &c. tbere til C!l;Uro01cc pOU 11 ceD not fiJetn 
annas. fbe {Mrrtnal; fo in a plene Adminifiravit, tDfJere tbe Date is men. 

HOll£D upon iRcco~t!, tbrre pOll ucel) not fiJEl.1l It in (!fuiOence, tba' 
it were onlp l1p tnap of (viz ) ....• _-

Dominus Rex verflts Hayes. 

IndiCtment I NdiCl:ment fo~ il fo~ceable Entry, ann ntf-Ceiifn!l' of J. S. of a 
for forceable (£ttain Tenement, adtunc & adhuc Liber' Tenement' ipfius 
Entry. J. S. (!f.rception taken, becaufe not fain in mention of tbe 3lu-

tO~g, to be cfiargen ad &c. pro Corpore Comitatus, ann bern, ft 
It£en not in a particular Inquifition: \tOen urgen to be Repug
nant, fo~ it (ouln not be UiS jfreeboltJ after a Dttreifin, fo~ tbrtt 
tbe [)tffelro~ tuaa retieD, anti no Precipe couln be blougbt 8IJointf 
tbe iDttreifee, Allen 52. pacifice intravit & vi & armis DiiTeiiivlr, 
bclO \)0111 ann repugnant. fpere per Cur' til. 

Phelps ver/us Alcock. 

D Ebt ott a ')Bonn of 8)ubmHfion : Qtuarn tua~ to gibe a gene. 
tal JRelcare, &c. bciD goon, tbotlgb not fain of all Qct. 

tonJl to tbe time of tbe @>ubmtmon ; fOl per Cur' il RetcaCe of all, 
to tbe time of tbe eUbmtmon, t53 a goon ~etrO!man,e. 

Godfrey 
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Don1inus Rex verfus l\layor de Cbichefler. 

M ,Andamus pro Rdlitutione R. F. in loc' & Officium UniU$ 

I Commun' Concilii ac Un' Alderman' Civitat' Cicefier'. 
lI..uft ~ftm tbep returneD, tbat Farrington non fuit EleCtus, & 
perfeCtus in locum & Officium unius Communis Concilii ac un' AL
derman' Civitat' Cice(l:r'.rQCbts ,«eran 3l moben to amenn tbe Re
tutn, becoufe tbel? nuett feneral Offices, ann be mtlJbt be (baren 
to tbe one, ann not to tbe otber, anti tbetero~e p~apeD to aon vel 
aliquem eor'; it being onlp a ~ttlake of tbe <lJ:lerk of tbe Crow11c 
Office, btB JlnfftucttOl1Jl bctn~ general; anti It lUiU} aCCOltlinglp 
amenoeD. 

Nn Term. 
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3 Wilt & Mar. 

Dominus Rex verfus Mayor Civit:> London. 

MAndamus PloCccute'D agatnff tbe GJJ)apo~ an'll 9Jnermen of 
London, bp ~it James Smith, futmUlnlJ tbat, &c . 

• 

Vide Ie Cafe fupra 7o~. ~l. Attorney General Treby; ([bi~ 
Act fo~ ab~ogatinlJ tOe 01'0, ann requirinn nelU ~atb~, U3 an ACt 
of tbe 13th of February, 1688. fOl tt i~ DeclareD, tOe @Vemon 
began tbclt. ~it J. Smith mas an altJerman at tbat ttme, ann fa 
ougbt to babe taken tbe Oaths, Pafch. 9 Jac .. C. B. on tOe @)ta
tute of ~Itlralities. :2 I Hen. 8. anp ~etCon balling a 'J5enefice 
of 8 1. per Annum, &c. tbe 31ncumbcnt i~ tlepltlJen; tOeu ap~ 
peal~, tOen takes anotber ')Benefice, tben tbe [)cPHbatfon is re
ller[en; . tOe firll is uoin, becQuCe, tapG Holt, tbe ~enteuce 
tllo~ rufpclltJen b1' Appeal, ann confequcntl1' be mas; in atll. 

Jill tbe 1L0:n Cobham's Cafe, tyrte \na~ an Attainder; ann tbe 
Act tunf$, flCOnt rbe lLantlfJ fiJoultJ, not1.llttbn~ni)tnlJ, llifcfno ta 
big ll)eit; tbo' objfttetl, tuat tberc couln be 110 rpetr, becflufe of 
tOe Attainder; pet bclO, f([bnt an Act of Parliament DtO make iln 
t1)rtr, ann an Act of Parliament b~eak~ tb~out1b aU .fl;C£lIC9. 
~ir James SmIth migbt be (bofe" alOCtll1an after tbe ]uDfHnCtlt, 
accolDtnn to tbe (ltullom ann dlfagea of tbe ([tty, fOl t be Act 
takes notice of fncb a Q1:olPolation rben in <!Eterctfe: 3lt tal,e~ no: 
tice of Officers cbo(en, nnn tuat QLbotcc nm!l babe lieeit nCCOllJ
inn to tue Q!ullom ; tue tlCo~polatton maa not altereD 01' tue ]lllg· 
ment on tbe ~o Warranto; tl)e 191aper of tlJe RepUcation ann 
@)urr£jopnner, were quod Excludanrur, ann tbe jlUtifiUicnt UJa~ 
not acco~ning to tbe ~la1'et, but onlp tbat tbep fi)oulO be feiieil 
tn to tbe ming'a fpan'Da. '([(Jere tteber t1la~ (ucb a ]ungment befo~e 
tn tOe WOlltJ, ann tbe Act of ParJiamcnr ,gU~ fc ]ll'~'JI ann ar~ 

11itrarp .. 
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bttratp. :it is conttatJiLtolP in tt (eJf, l1ecflufe 'tin faiO to be n
furpt, anO pet Cups it fiJoll be Cet?co, tbut tbQt tubitb 19 
not, unD tUut \Bgteo is ]]lelJu(, fi]oU be friJcD into tlJe r.r\t!t!J'~ 
(Janns. ~ (Je olD ~O~pOliltion COUlD neuer (uban til tue {,mtJ'fj 
1)anos upDn a ~ei~ute. 

31 l1crree, tbilt tue Liberties of tDc City mfg{)t be fe(ieO into tue 
f:\tnlJ'5l fPanD.s, ann ntanp ancfent ]uOllmcnt5 tbete nre of tUilt 
{{inn; but toe ~enre of luere ]Ul1nment5 wan onlp () remllg of 
tbe rroUerning part, anti tDe putttnlJ In of u ~apo~ o~ Cuftos, not 
tuerebp neftroptnlJ, but p~e(erutng tbe Corporation, uno toep fillt 
bao toe fame lP~erCtiptton il9 befo~e. 
((Ie fino ;W>letl5 tn tue Hufiings coram Cuftodc & Aldermannis ; 

tue [([(rita of Refhtutiol1 ate ooierUable ; fomettmca 'w) Libertat' 
fum. ann romettme~ Majoritat. UlUicb figmore tue fame 
tbing: ']3eI1Oc~, tbete "eller IDae OIlP ~tecution of torr, 
31uogment: 1tfJe 3luogmcnt is tbat it fiJ~lll1e f£l~eO, ann It neuer 
tuns, tbere alUlapa Ulna a [[lrtt to crecLlte tr, 6 Edw, 2. Claus' 
Membr.2. 3 Infiit. 118. Rileys plac' Parliam. r68, 169, 177-
'<!bftc are [[lrtta onO Returns of ~teCuttoll) ann nOt{Jtn~ UJfHl 
unoEtilootJ to ue Done o~ aHereO [til tbe [[hit of (!];tecmion ; mIn 
tOilt UJas one li\eafon tubp 'tWOG faiD in tbe aa, tbat tue te~oceeo$ 
it1!!e mere ]lIcJJaI,lJecauCe tbut tbere was aaualQ;.teCtltiO!1 tuttbout 
[[{rtt. '{[be veOgn of tbe w{)ole act tbllJUIJOout, waG to tatlfie uil 
in Il'cllCe, Dun to confirm all tT)at baD (orne ill, o~ been platen 
tbcte upon ,g,urrenncr ol !RellloUu( ; anO 0tr}.S. emmot be mel1ttC 
cuet to take tbe Oaths at all, but as we fap : fa~ to rap, tbat be 
ia to take toe Oaths tbe nett tlretm Meet I)iS iReftttutton, 1a uet!' 
ono; fo~ tbe Q.ttdufe t[Jat oppofl1t~ uU 1~er(ona to be r£fio~eo fo to 
tak, toe Oaths, DJtIJ not irlcitiOe tbore t{Jat ure COltUL'111etl. 

~etjeL1l1t Pemb~rton. ] tlin not £tpea to uzat 6111> Cl.r\Jumcnt ; 
but nltel!? tb~ act of )j!)iltHament L1.£cttea a ]tlogUlcnt of ~et~ute 
of II <!l:o}po~atiol1, into tbe ll{tllg'a t)UnDn O£l fo~f£itelJ. 

C. J. Holt. ~oere neeoa no [([Irlt of Qf.tcctttioll ; fo~ tn a 
~lare Impedit, if ]un{Jll1cnt be agilini1 tue 31ncumbcIH, toe 
l:Dutcon Plcfent5 tuttuout anp tno~e allo; tlnn tucn tf tije ]llDlJ
ment OiO not fet,e tbe <!I:oH)o~ntton tnto tue ll\fng'£) fplllHHl, t{J£tt 
moat neeD of tbe a,l of ~t1rltilmCt1t r ano tbctefo~e ] tnouHl bear 
mp 15~otber to tbat ~ere, tf toe ~o~po~ntion lUere !Jon up tbtu 
3l U'O (J In £It t. 

Uftettuatoa ~icjcalit Pemberton again. 'tIne ~!erc t~, ITiijr· 
tbrt bp tbe ]UOlJUlellt tn tbe ~o Warranto, tbe QtoJpo~ation WiH) 
ntlfolueO f a QI;OlPo~iltton ia ou arttficlal15oDp, confining of put
ticulat ti!>erfol1£;, uS q3cmbEr9 cOllfiituent ti)creof, iHD ilEe UIl
to a Itiltlltat 'J)300p to mon!, 19urpO[(,9; tly!t \uf)tcb Dati) ullite 
tbrm, 1J3 (be JLluerlie~ 0110 ~2tuIlenrrr~ gramctl fo? tUl1t purp;(c. 

ID n ? jit 
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3lt i~ but ft .francbtfe grante'O o~f!linaIlV to tbem bp mina 0: 

~atliament. Jln all Qtonc£ffions of ILtberttes ann Jfrancbtfeg, 
tbet£ ill a Tacit ~onnttion annereO to tbem, tbat tfJep ure them 
\nell; \1lbicb upon boing otberwtfe Determines tbem: an abueet 
fo~fett~ tbem off, 20 Edw. 4. ;, 6. :l InUit. 1..'-2. ,<[Oe tuap fo, 
tbe ming to take an a01Jantage of fucb an aburer, ia a QEo 
\Varranto, o~ 3l11fo~mation tn nature of it, thL1t i~ tbe Jl\tnlJ'S 
[[{tit of JRtlJbt; bere tbefe 9buferS ate e.raminetJ, ano then 
JlUl'lgmeut 1~ either glb£n fo~ acquittal, Ol raJ the ming. 

«bete are fe1Jerol fo~t!J of lung-menta, a~ ~ei;ute 
in Nomine Difirictionis, ano tbere tbep remain fOl euer, 
tmIef1l tOep COlUe ann rrplebte tbem tOe fame (!i:erm o~ flEpze, 
::2 Edw. 3. ~8, 29· 31f tbere be a Dtftlafmer, tben tbete ia a 3!ung· 
ment of Oufier fOJ etJet; 3lf be makes a '([itle ann 31ungment 
be fo~ tbe mfnlJ, tlJfn'tts gOOD quod Seiziantur, Yelv. 19c. JIll 
aU torfe ([afes tIJe W'artp is itntne'Otat£lp oufied of tue JUbertp: 
£Pere tt f~ quod Capiantur tit manus Dom.Regis,ann quodCapian
tur tn tbefe ]ungmcnts ts the fame wttb, OJ ~antamount to Ca. 
piunrur, aa in a ]uogment quod recuperet verfus. We mention 
It, \1.1e fD!, recupcravit; ro manus amoveanrur, 'tf6 amovenrur, 
9 Rep. 90 • Rafiall'6 <!Entrfrs ,40 • ([bere it appeat~ b1' tbe a. 
waro, tbat tue Leet \nas p~erel1tl!, in tOe littng's il>anns ; fOl be 
Plaps rehabere, & Conceditur, 9 Rep. 99. ~atk Steward'~ 
Qtafl', Cook'a Entr' 538,559' 

tlCbrfc otber mO~nti quod celTant, &c. are but expreffio Re
rum, &c. ant) fo~ all tIJe eea, tbep are all {ntlu'Oen tit tbe rno~n1) 
quod Capiantur, 15 Edw.4. 7. ~bat 1600k 1I)eW9, tbat bp tbe 
31uDgment quod Cap' tbe francbtf£9 ate ertinct. 3ln eir George 
Reynold'eflrofe,brll'l, tbat IJp tbe betV ~tnatlJ of tfJe miltg,be ia out 
of ieoffef(ion tmmeniatelp, ann tbe J;)artp fs wit bout nnv Writ: 
'Qrbe ntffercl1ce i9, wbere a final ]jungment upon a :fo~fettutr, anti 
11lbnc a IDUlrefn onlp. Bro. ~o Warranto, 6 Edw. 2. makes no. 
tbtng il!Jiltntl ml; ann· tbc (!tare in Riley's Plac' Parliam' 168. 
tbat waG Nomine Difirictionis, ann not ft finnl 3!ttl'lnment ; tbat 
hm£i n ~et;Ute onlp to gitJe tbe 13illJop Jaotfce to come tll ant) re" 
Plebp it, ann tbere ougbt to babe been a J.i!'~oclamatton in etJerp 
QCountv, m:.n tberefo~e tfJat tuaa rebrrfell. 

3l ttltH i:gtee, tbat fomcttmes tbere are Writs Ok feifin, lUbere 
tbe ~btnJJa taken into tbe mtng's I!>annn are of 19lofit to bim, 
Cokes Entries, I I. Qnll tbe [ij1tit ia ita quod de proficuis refpon .. 
dent, 1Ubfcb fi)ctua toe 11\en(on of it, 9 Rep. 98. 'JOut bere 'Us 0-
tbetl.tJffe, nnn tberefole 31 ConclUDe, tbat tbe Jfroncbife tnbicb tbe!' 
claim to be a Qto~polatton, rona out of tbem, anD til tue lltinlJ a~ 
~rtit1ct; fo~ 'Us (ucb t1 'rancl)tfe as tbe li\tng cannot baue bp tnap 
of dUer., anti tbctefo~e it mun be gon, ann netnmtnel1 ; anD if 

Co, 



fo, tbe Q!olPolatiotl fS bitfoluen: ~bat wbtcb ties tbem togctbcc 
19 tbelr Jftancbift, take atunp tbat, ann tbe~ ate fo man!, fingle 
J;l£tfone: Jfo~ tbe jfrtlllcbfiC not onlp untt££1 tbcm, but ntfim
gUHl)C9 tbem, one n9 a ~aJol ann anotbet as an alDermiln, i!nO 
tOe llkc; tben tbat betlllJ gone, none of tOem are fucb t ~ou [labe 
tlJe JiUl)!Jments itt tOe Q!:ourt9 bere at Wefirninfier, tbat tue Q,[Ol
pOlation \Uo~ bitToU.letJ, fo~ tOete lUere fEbernl ~rpnla at 'Wilt tn 
facb flrourt bp Juries of London, \tlbicb COUlD not otf)erlnife bl'~ 
~ou babe tbe 3!utJgment of t{JC Parliament in tbis llcrp ACt fo~ 
JRefiitutton; fOl tn tbe reconn J1!>arillttapb tbep fap, tbat tbrp 
Were nep~tben of tbelt JLtbertirJj, anll tubot atc tb£fe tLtbertte£J 
but tubat ia mentionetJ in tbe fittl ~el1tence to be a lBot'r l,E)OH .. 
tIck f flrlJcn It fape tOep ounbt to be tc{fo~elJ; tb!:11 it rapa, tbut 
fOl t\lCt bereaftet toe!, ll)aU be n QCOlPO~iHton. an lnbiciJ p~ol1ea 
tbe qto~po~attolt gon bp tbe 31unJJmellt: ~b£n tt tnnkn; tl jff)JO~ 
11100n fo~ tbe ll!lartieJ3 tbat ate to be rctlo~etr, tbat tbep arc to take 
tbetr ®atba lllttbin conllenient tintr, tubtcb llJtlll!1 tbat tbel' mere' 
not to take tbem bp tb'otbet lLatu fo~ ab~ogattng, &c. Mr. Solli
citor General Somers. 

(tbat a QI:olPolnttoll mop not be biffoU.lctt o~ fo~f£tteO, tbfG 
tuns U[\ler tl)OlllJbt of at tbe time of tbe iDitToIutton of tbe Ab.; 
bies; tbe ~ajoHtp of tbe Judges in tbe fLo~tla l1)ou(£ were of tbtG 
£iDpinton, tOat tt coultl not be, anD tn trurO 'thl a ~lxre toa btg 
to be DetermineD o~ bebatetJ in an!, Q!:ourt but tOat onc. Sir Ro· 
bert Sa wyerne\l£t tntentl£tl tt Co, ann fa tleclare'O btmfelf; tbe 
teft of tbe 3luogmcMt quod Major', &c. Capianrur pro fine mews 
it, fOl tl)ep catlin not be taken fo~ a flne, lUben tbep mere &lanai, 
Ip Dtefrancl)ifeo bp [)peration of )Latu upon tbe firfi tno~nJJ. In 
all tbore anctent @>£iiUreg tlJe Cu1l:os antl otbe!: ®obernols lnere 
put tn to aa in tbe <ltolPozation fOl tbe Plererbattol1 of U)e CZCo1pa. 
taUon. Riley '277. t!!:bere 'tis reddie civitat' pred' civibus pred. 
JE!ot ont Town <ZCo~polate in England, OntO euet loft tbeir ~1e. 
(ctipttone bp an!, (ucb ~£tiure nuting oil tbe @l£t~ut£9 of tue 
<Zrttp; tbe tour(e of tbe ([Up <ltufiom9 WEllt on un I.l£fo~e, Mayo 
nards Ed. '2. 16 Inter. memorand'Scad'. 

(the ftrt!,als at 1l3at mentioneD, toete not upon tl]at Debate na 
Cuppofr'D. Chief Ju1l:ice Holt, ~be (!Court map ~U1arn n (trvF1~ 
at tbe 15ar, anD a Venire, but tbelt U)e )i!>artiea OUlJot to cf13tm 
tbetr ll!>~ttJilcblIe, anD if lbc!, tJo not, a \!l:rpal at 13ar map nem 
be, tl)trefolc tbut fa not nmcV. 

tlllJe get uatO DeclareD tt)e ]UtllJ1Ucnt ilntl ~lCtCefotngo JifIcrrfl! 
ann arbtttorp, fncb a tlJing as; bon flat a legal fo~m, lint) tllrtC< 
{Ole boto, uno i)~n£ri tbe Record to be lJacarcll. 
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t!Cbep migbt be 'Dep~tuen of tbetr JLibettie~ bp fo~(e. '([be Sta

tute [)eclat£~ aU <!l:btlttcra of 3ln(o~po~ation fillee tbe 3luurrment 
to be noto; no\11 tbac couln not be, but berHufe tOe IDro QI::olP01Q: 
tlon \1l(l~ in JFo~ce t ~bore Ulbo ban placcS3 at tbe ttme of tOe 
31utJgment are <1tonfirmetl, ann notbiillJ (1m be confirmeD tbJt 
biltb not a 16einrr, tlJia fcetUs; contrarp to the [[lrtr, becaufe tbat 
Cavo, be conttnuaUp bebaueO b(mfclf WEll tn tbe IDlfice ttl! )J3.e. 
mobcn. 

~ou cannot take nottce of tbe 3lunrrm£ltr, anp ot~ettutfe tban nfj 
ft t~ reciteD U1 tlJe !aa fo~ 1l\cfiitutton, anti tben 'ct£) arrainfi tDem, 
o~ tn tbat patt of tbe Return, anD tlJflt 'tt~ \.JOlD, nnn tbe teff well 
ellollgb; bere it fuffictemlp appeat~, tbat be ocrupttn tbe ~iftce 
from tbe 13th of February to tbe firff of Auguft, an'O tDJtobHrr£O 
bim to take tbe ~dtba tnbtcb be batb not. 

~Utettnatns tbe ]u'Ogcs neUbeten tbeir !1DpfnfolH.t feueraflp. 
Eyres, ~be Return ta Cutftrient, ann no J1!)etempto~!, Manda

mus ouabt to go to teffo~e Sir J.S. ~be utfficultp Ht'~ upon tbe Aa 
fOI rello~in!J tbe <!I:itp l\fJ~tbilelJ£~! Jif tbla Act bao not tJr.:c:t 
mane, we (onlO not babe taf{en notice ot" anp ]ungment arrfftnff 
tbe (,[ttp Ol anp "elll 3\ncowo~ottolt) fo~ tben it Ulout'O batJe been 
Ol.lfp a lt~!JI£a of tulting tbe IDatb9. 

'Qtbere'a ltotbtnlJ in tbe Act tbat mukea tbe Return fr(bolol[£' 
o~ tnconfillent; tbe ~~eambfe recHe~ tbe fl:an(bf~e£f fCliOJ into 
tbe Jl\{l1!J'£5 Ipalln~ a~ fo~fetten; tbe ]uogmcnt ogatnft tbe cap 
is not to be taken notfce of bp us anp fartber tban tbiS Act IRe; 
cite£) it; '1511 tbe lttl1gmcnt, tbe QLo~po~attolt wa£) not nl1fOlbeO, 
Dno 1t 11m fubfiffa, anD Sir J. s. ntH continuen an Alderman, 
ann tne muff take it a~ one inUre t~~opolitton, tbat be tuaJ) all 
Alderman I.lcfo~e tbnt time ([bofen • 

.motu tbe Act caUa tbe lungment ]l!cgal anti arbitn:rp, anO 
'tia but a 31unr;ment of fei~fl1g into tbe Ittng'~ ll)nnDa, tuuicb ia 
impoiTlble: a Q1o~po~atton ia onlp a <li:apacltp, on11 rella ani!, 
in intennment of :!Law, anti cannot be fetien, fo as to b~in!J tt 
out of tb£ 9}3embcra into tbe qtrollin; fOJ Wbiit ti]C mtt1g (onnot 
babe, fo~ tbm (1 lUl1l3mcnt of @)rl~Ute cannot be baD, 2 Cro. 26(:. 
15 Edw. 4. 7· .mot a lU'OlJU1ent of ~£iiUt£ fo~ a QtoUtt-13nton, 
but onlp of IDuffer. 31 no agree tbete ate fcberal ~lcfiDcnts Ot 
]uDgmeuts, l.llbere quo Warranto's atc blougbt againn portfculat 
t9erfona fo~ clatming to be QI:o~poHltfcn9, but tbcn tbe JUtlg
mrttt t~ fo~ £!Duller quod nullo n1<>do intromittant: «'(lere ate 
3]uD{Jmenta of fo~fettUtc of jftiU1Cgtfea, ro~ t[)£P arc Dlilfncr, anO 
the QI:olPo~atton it (elf cannot be fOlffitfD, Palmers Rep. ]n [be 
([afe of tbe QtolPOlatfon of Dublin aU tlle Liberties mere @>eiicn, 
but n~ to tOe ~OlPo~atlon it f~lf tl)fre tllil~ onl!, a Cur' ad\'ifare vult; 

torre 
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tbere babe been (ebEtal ~£t(Ut£9 of J}'tancbtrc£J, lDbfcb babe been 
U\eplellpetJ; 110m tbat coulD not be, u"lefss tbere tnere a ~o~pQ. 
ratton to Replebp tbem. 

31 no agree if tbe ~o~po~attolt coulll be rei~etJ, 'ttuoultJ be nif
Colben becau(e it can't (ubllrt tn tbe <!trown, fo~ tben be couln not 
t£fio~e it, tbo' be minbt create a netll one; tbete ia in conftruaf· 
on n @lto~itp of tbe beinlJ of tbe Qto~po~atio", to tbat of babiug 
.!ftancbifea: ®fficef3 ann tbe potnet of cboofing otbet~ mnl' be 
feiicD tnto tbe litinglJ spanos, tbo' be can't £.t£tClfe tbem, ann Ut; 
map regrant tbem, fo~ tbep fttbfitl to be gtantetl out t1gum, otbtt. 
Wife of a QtolPO!attoll, Nevill's Cafe tn Plowden. 

JaO\t1 tbete mllp be a QI;o~po~ntton in Actu Signato, tbo' not til 
Atto Exercito, becaufe tbe powet of acting aa a (,[o~po~ation i~ 
flopt; a Ql:o~po~ation mil!' (ubfiff, tbo' it bntb not tbe POWct of 
cbooul1g !)ff{(ct~, ant) tbe L~tn!J tuap baue tbar:- aG 10 Rep. 33. 
Sutton's Cafe. 

(tbe enacttng <ltlau£e bert raps toe fafO ]1ullgment, nnn tbilt 
refetS to tbe ~leamble, \Dbttu i~ on IV fo~ [cliute of tbe Ltbertp 
anll not falD of wbat, anD \De cannot take notice wbat tbe ILtllertr 
tnafj tbnt Uloa fo {et]etJ, anD tben it follows, ~bat Sir J. s. con, 
tinueD an Alderman; nOl can we take nottce tbat tbete lUaa a 
l1ew <[butter of Ql:o~po~ation, fo: tbat onlp mah£%l aU fucb Q.Cbtlt~ 
ter£1 bOlO; fo~ to'otl)£t Ql:laufea tb£p confirm 110ne but [ucb all 
(ome in UpOll tbe ~Uttentlcr; now bere tl)'otoet (,[luufe anlp en. 
larges toe ttme of taklttlJ tbe ~atb9 to tbem tul)o lUere (onfirmctJ 
01 r£llo~en: mo petell1pto~p Mandamus. Gregory of tbe fame 
[)piltion; lUe muff take tbe 3itfoJJtl1ent to be {ucb as it ta menU, 
onetl ill tbe Att, ann tbe 3lutlgmcnt tbete ta not rueb 0 one os 
Dlffolbes tbe <[o~poHltion: 3lt i9 not tbe Hbettp of b£ing a 'JOa
np ~oHUclt tbat H3 faiD to be f£t;cb, but tlJe Hbettp of tbent llcinrr a 
13o'OlJ W'oHttt{t WMl f£l~etJ, tbe <.!l:olpo~ation coulO not be fei3'£tl: bu t 
Ulbetljer couto o~not, 31 tbtntt no petempto~p Mandamus 01113I)t to go. 

Dolbin dubitans. 
31 am \lerp {loubtfu{ mIJctlJet tl)e QCOHtt can't crrant n perunp, 

to~p :Mandamus o~ no: ~\e mun talte tbi!J an a true l~eturlt; liE 
tbia Act ban beEtt penneo platntp tbat bp tbe 31uDgn1ent tbe )Li. 
bertp of toe QI:o~po~iHion \Ua~ (ei~£tl tnto tbe minlJ'a i!>antl£1, tbell 
>rtncre on ill Gcturn. 31 tbtnk a <[owo~atton map be fei?en tnto 
tbe '''!I1lJ'£! f)anna, tbo' it cannot (ubOft tbete; it fa not Plain!!, 
£tP?cff, that tbe lLibcnp of being a 15o'Op ~Olitick tl}oultJ be [el;
eo into tuc rl.Ul{J' ~ ~)il nU!1, tben ttJe frallcblfe or uabtng Aldermen 
ba'O been (o;CO ! tll:IJe Act of Parliament ia tbe ontv gtounD We' 
babe to toke notice of flleb a ]uogment, nno 'tf~ tlOUbtfullp ft
plcffcn wlJ£tber tue ']3onp lE>oUUck be frileD tnt a tbe BinG!J 
DlllltJ{;, ann ti)ErrfOlC 1, ont not willing tbat a p£r£Jl1pto~p Man
damlF f1Joato GO. ~ ill;! 
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Chief Jufrice HolL {[be lReturn fllJCCC9 blm bulr <fleaen ac
(o~ning to tbe !ancient c.u::uUoma of tbe <Zrttp, anD tbat be continu, 
eO (0, ann tbat {)e'Sin not take tbe ®atb~· 3lf tofS act of ~at
!·{ament tuere not til tbe QCafr,tt moulD be II 0'000 Beturn lUftbout 
at! quenton! f!:be £lnuet1ion ia, [[loetver tbe lRetmn ia not COI1= 
tratr to tubat i~ pllrttcularip tcCiteD in tbe aa of ~arfiament, 
tnlJicb fa no\11 a pull{ick Sla f '<[bet£)~ no flDffice llu a(nermnn 
notu, but Oit gnlltfrr ill a Q!:o~po~ation, ann tbe being of an al
DErman tlepcnna altogrtbcr upon tlJe 15einrr of tbe QI;o~po~atton: 
iHLi bctber bp tbtG ]Utlrrtllcnt, aa 'cia reciteD, we cannot cona-rue 
tbia <[o~po~ation to be ntffol11ei.1. 31 rotH not BiUc mp f1Dptnt· 
on concctllil1JJ tue QJ;fffct of toe true ]ut1gmcnt. 31 am 
Df opinion, tbilt a ([o~po~atiol1 ma!, be fo~feftei.1, if tbe 
€rurt be b~oken, anD tbe enD of tbe 31nllftutioll be pcruett
£'0 ; tben, tubet!jrr a 3lu'Orrmrnt to f£l?C n <!to~po~ation ttotb nt(~ 
(olUe it f 31 OlJrce it not fo p~Op£t a ]uOlJment, fo~ tbe ifiing Cllft= 
l10t babe ft. ~b£re ate tb~e£ fo~tg of ttbertie.a;11 fLibertp grallt!! 
ftl from tbe<!CrOtlll1, ttbtcb noto fubflft in tbe QJ:coUm; a lLtbertp 
ncaten de Novo, ont nctb ('cm not1nitIJftanDtnrr it be fOlfettetl; 
ilnD anotber tOilt cani10t £tift but tn tue prrfoilfi to tnbom it!G 
ntautetJ. 3111 tOe firff JjLltlgnuut, to Ce!iC (J~ ou11 is p~oper, fo~ 
tben it belolHJ9 to tbe ~toUJ!t 3 if tbe oibrr be fOlfettetJ, JunlJ
meut ill fo~ a @e{fute, ann 110 mOle; fo~ ltotWlt{Hlal1iJing rue 
Jfolfetture, it e.ttfta in tbe ([tOlUn: f01 lbe latter, let'ogmeltt (S . 
Ploper to be giuen onlp fo~ IDufier, anti (bat is tbe P1Gpet ; .• ~:. 
ment. 31 tlo not tbtnk tbat a 31uuument fo~@lt'trllte, robere 'tis a 
final ]Ul1lJUlcnt, to be inetTrLlull[ : ann tbe JUDgment fo~ ~et
Cure quoufq; &c. ill cafe of JElolHlPpearal1cc p~oue5 it, 15 Ed. 
4. 2 In11:. 2 70 • 3lt i£l no arlJument to fill', tbat bCCtlufe tbe t\tllg 
cannot be tbe QI:olPo~ntfol1, be cannot r£i~c ; fOl tbe mcantfllJ of 
@Jei[ure, ia to take it ftom bim tl)ot baD it: ~be JReafon )] gil 
upon i9 tbfa, tbat tfJere Ooeo not appeilr anp JUOlJmcl1t actunHp 
utbcn, tbat tbe jftilltcbtfe of beUt~ l} Ql:o~po~atton fi)ouiO be 
fei~£tJ. 

~lJe ILtbcttp of the ~upo~, <Solm110I1nlt~)~ atttl c[Hi;CIH~ of 
London, ta not tbe Libertp of u£irt[J gJavo~, ([omtltOnoftp, ano 
fltUl;£ttG: jfol in tue Dealt anD <!l:bapt£t of Norwich' ~ '!c.rr~ 
3 Rep. Jones J 66. Fitz. Tit. Corporations 58, 78• l1'OjUtl(TCt'1 
€bat tbe 8UttenDer of tbe !Libertp of tbe ~olPo~atiolt, t~t·e: r:0 
0urrentJet of tbe Qto~po~ntion: jj:lo tno~e fl.Jilil a JU::G:ltc:!t of 
frti'nlJ tI)e lLiberttca of tbe QCo~po]at[on, f£t;e lh~ CCaJ~tc:0tf
on it felf. 31 muff ocrret', tfJat tf a <!J:OWci r1Uon to ~ ~(1tt;cifi1r 
purport', be tJibefietJ of all it91t!>otuer~ ann~~turtt(c;'~, 'rig G'fLJ)t!0-
tn tbe <!tore of a ([baritp. 13ut notn fOl. (w!Jtt~cr (!(~Toc,:f\t~o!t, 
t"{,1J J'atll~ )\+)oturr to mahe ":~l~ I: ilUJl'i Ut1 \' r:'~cl.'C'7t ~!;\i r;.;;,;'I"~ ~,t'(' v lV, .' S"" ~..... ,! .\0.. P ~ II ". ;'.:. .... '.~ ~ Ito : - <" ,« '0 -... ~ ,') .j 'V 
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i l]fP VIlue tbeit iUiJrttt£~ ret~tO, pet tbep llitl remain i.1 QI:olPlJ~ntt
(iJ~, ann mtgbt aa tl~ (ucb: ann tbat waG tbe ret1CO!l of tlJ!7, 
ir)fi~n oot: ~fJlJPtcr of Norwich'g <.!tofe, tUflt tbep ~£te uCefU! 
fli!f, ae affHtant to toe 15!llJop:; 'UG not toe P~tuih;ngc of tbe 
\CC:pchltton to lJobCrn ann moke 15p- JLaU19, but 'us eiT~.'mfnl to 
ita ".t3cinlJ, 'U9 part of tue Ql:onflttutfon. aue ainrtm£n Dre 
P~1tt of tOe QtO~po~ilttOtl: ~be [[{o~t1a of tIJC act are, ti::e fJber" 
tp of tbe ~IIPO~, <ltollHnlJnaltp~ nun QCitil ett1l, bewg fl (£(I~!Hl' 
ttHiJI1, tbat ia: imp~opcr, but UJe mull conffrue it to lie tbs ]~t
bertH;'fl of tbe Wapol, QLommonalrp, ann QLtHJCllC; tui)o ure a 
QLoH)o~a:ion. 

'i?LDe ~o \V2rranto (lymI'o babe bern u20urrtt ;'(gtlwfi fDe ~r:m:' 
fieffea antI ]nljdbttuma of tbe W>lac£:; 'tt~ ftrtwue {Oitt It !iJJuliJ 
be b~oUlJbt fllJoinft tue Q[OlPo~lltton; we (ulmD~ confiner tlm";\ 
lntlgment otberttlife tb{Ht ila tbe act DoH) recite tt, no pnunptJ
rp Mandamus. ([bert la anotber {[lnuCe, upon trotcb fmOl bn: 
[[lrtt notb Ipr) but tne ate not to f1Dbt[e~ 

Gun11ey verfttS Falkinghanl-

I) )Robibftion! ~bere mao on£ @iU fo~ <!tom, fo~ Wbicb a Mo· !l:1odus f~)r OJ 

- dus tuas pain, anO toe ~attp antla tWo tUW WHHfonf~ :, Corn fmll1 
tt)e ~~r(Oll rUE~ fo~ ~ptlJef3: att Thomas Powis argueD, 'fi!.bat ~:~ t;o n('\'
~)HiJ£~ ate ~;Dpable fo~ (!Com ~Hhj cont' 2 Inft. 621. ntlt) ctren 3ci

l
,_I,)ones 

I Rolls Abr. 64 1 , 64"', 65'"', 656. 1 Rolls Rep. 405· 3 BuHh. ~" 
212.. N. B. 51. 2. InUit. 65 2 • Littleton's; Rep. ~be ~ptueG of 
tue (toll h:J anotu£c ll;>~ofit flttriUcr out of ti)e tbftt{J. Hot to UJe 
~wncr, but to tOe ®tller; 'eta a neW gjllcreafe tn tbe ll)iHHlS of 
anotl)£t lllJet{olT. 15e it Nc'Ofai, petfonul, o~ mt.tt, t!J8 qrann-
ctbJl(aal! batb ]uri.£oicHon, 2 InUit. 490. Jaotu i)ft£ tue !3~[lfit 
to tncteafHl, tbe Modus fiNn not n:tcnl1 to Hje nrtu 1:1)2Cd(, 
2· Cro. ~29. lRhJot of Efiovers fiJ{lil not ((\J to nem }3.0(d1B O! 
"bombers netuIp £teaetJ, I Rolls 641. Num. I. 652. Num. I, 

2, ~. I Brownlow 31. 
®z. \V right e com'. "QC{!3 but petrona', U]£ fuiHtt~ ~lIh; are 

ptelDfitlJ onlp of a perfonul ttrU)c; ann tbe !Rea(on iti tiJe (dule 
fOJ tbb" tbat tb£t£ ou~bt nllt to be a nouble(iCptye, 2 Inftit. 62 r" 
65'7. 113efmc tl)£ @Jtiuute of Articuli Cieri, no «:ptge9 were ~HP' 
able fo~ ancient ~mo, 12 Rep. ~6. 

C.J. Holt. 'ijt(Je ~entb {[oll-DiIlJ iG toe Tythe ; it i~ ndt tbe Tyihes hr a 
e1)mnet of tbe ®~H, nOl (be [)UHlft of tbe ®:atn, tbflt batb tbe Corn-Mill 
tj~ofit, but toe ~tlIH; tblU t.£1 it p~ental Tythe, bCCflufe papnble prcJi,l and 

o 0 ReCtori p1nbh~ by 
the \1 tiler. 
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ReCtori Loci, i. e. where tbe ~iIl fa, not meerlp wbere tbe ~ar
tp hUe£;· 3lt feern£) rcafonable, tbe E!li1tfon fiJout'O babe the ttntb 
'i1rOU-ottlJ, Adjornatur. 

Dominus Rex velfus Evans. 

Mandamus MAndamus to te{fo~e bim to tbe ~ffice of Ql:ferk of tbe 
torel.1oreone 1. }13eace, fOl tbe ([oump of Denblgh. lReturnen, tbat be 
to Clerk of waf,1 mane c[(crk of tlJe l\3eace bp A. B. Cufios; tbat be 1llfl~ 
the Peace. remouen; tbat a new Cufios Ulaa conllttutetJ; luat be refufen to 

tJe!iuet the R311~ to toe faiD Cufios ; tbat articles wete £tutbitell 
!Jgatnft btm in ~emonS3; tbat be tbeee alfo refu(eD ; that tbereon 
ve Ulaa temOilell tlP o~tJet of tbe 3\u!lice~) acco~ntng to tbe ~tn
lUte of Will. & Mary. 

. @1ft Will. Williams mobetJ O'f'uet9 ~tccptfon~: '(Chat tbe fieff 
Ju(t~t~ ~an- iRefufal rOe 2d of May, tung paroonel1, ano fo~ tDat be coulll not 
~~: ~~e~~~~be remouen: 'ltbat roi tbe laff, n~p fO~ ~eltb£t of t~em, lUaa 
the Peace for tijtc£ fln!, £itticica, O~ C2l:omplatnt In tn~ltmg, acco~tJmg to tbe 
aFault, with- tteno~ of rue [tliO act. ~erjeant Pemberton anfl1lecen notbing 
out t\rticlrs (l9 to tficl\DnrtJon, but urgen tbut tbet[lo~n articles Din ex vi ter
in Writing, mini tmpo~t a ruLlttttncr: 13ut tbe Court e cont. Jaotbtllg fa to be 

tntentletJ tn aRetutll to a Mandamus :4ntJ C.}. Holt OeClareD,tbat 
tbe ]ullic££) cun otfcbatlJe no Qtlerk of tbe W>eace fO~ a .fault ap
pearing tn <ltOUtt tuttbout articles in [[letting; auo nftetlUat013 
fo~ want of writtn!J, u petempto?p Mandamus WafS granteD. 

Haynes verfu5 Rogers. 

CAfe, f~~ tPilt tbe [).efe.nnam ~ali die & loco Falfo & Maliti
ore el CrImen felol1lx Impofmt: ~OUCO, tbat it lUall too {Je; 

l1eral nun uncertatn, mfO per Cur' no otun: act {Jcln ltcc£t'ftU!' to 
be nUfoge1J; but pct [[lo~Ofj tRipo~ttnlJ t1 <lLlptl1c of Jfclonp. rum 
not be @~OOf of it; tunc mua be )Ploof of fome act . .ludic. 
pro QEer. 

D0111inus 
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Dominus R(';~ verfus P arion). 

I)~f£tl'Oallt waa cutfaw'n fo~ ~ut'Oet of one \\-ade in Erk". 
fOl tubtco be ban ficn ann continuen in Holland ttl! t U2 g i'. 

llolution ~ anD ({Jen appeartlllJ pubHctlp at WhiEc·hall, be UJ:H3 d O
-

lall bp fome of tbilt ~Ott!ttP complainfO of to tbe C.]. ann up t(l~! 
(onunttte'D to tfJcMar!11al,ullllreucrfeo bin OutlillU~j.1,un!) l!H1U tt:.L 
eO ann conbttlelJ of ~uttl£r, unO £ontJ£mnc'O: {~=ben tH' ptr.J!Hl 
a t~iltnon, t€cttirlff tbe 31nntttment ilntJ :ittDtntJer, ~t t~miJ par
nona it bp tbe~~loltJG murdrum & felonicam inrcrfecboncrn, flin toe 
wbtcij be ban p~o(urrn a [[lttt of Allowance, ann tbilt per Hole Writ cf .4,[0 

Kg n£ceiftltp, fo~ tye 19atnoll of ®ucnec ta conDitional, viz. tbe ~)W~i~Ce ~);'; 
finDtng @)ureth'.!1, ann tbcrc umfi be n [ulrit of AllowJnce, filJ' ~,h.~;d~ I,,' 

l1lfptng tbe 113etfo~ntance of tbitt ~oltntt{on, nno '[t13 nat mecrip Jul~c .. 
at tbe tgetfl of tbe @attp ; [01 tnt oUQAJt not to rrtbe n HatH lE-tl((: 
lllcnt upon 1crno~ance of Ha 1getfo~milnce. j)~ow no Non Ob. 
flantes ilte ufeO, WIJiCb ilHua~5 foltllcrlp tuere brIO (ufficient, fo~ 
tbe ~tatute tbat tfqult£n it. 

L,otiJzucr, ~ic Francis \Vinningron oppofcn tbe Allowance of 
tbe j?,lrnon ; fo~ tlJt1t ltl tbta l)3iHOOlt tbe !1\tnrr [erma to be 111-
f(1~met1 of HotbiujJ but tu£ tllft ~Jo!eenttlgs of ruin Qtoutttn tue 
Attaind:::r, nnn tben cornea immeOiate!!' Sciatis nos) &c. Il)rre'r; 
no reMon fOl 0,Bfn::p (0 mucb tHl furmtf£o, 3 Inft. '2. 3,. Cok(,; 
Cattl) , tY)llt be l1el.l€t (Olli arcp tpdtnoll ofWUtDer up f~p~£fg .ID HHt. 
Mlben Abel \nag fialn by Cain, 'tta fain i1((o~titn!J to fome f1ffltl: 
tnlla, tbtlt bi~ q)ffence UJi16 too grcilt to be fomturn: SInn Sdrlcn 
(ility; tfJe Ql:ommilllO, That by whom Man's Blood is {hed, by 
Mall {hall his Blood be fhed, ertnH19 not olllp to UJ£ ]C\YS , but 
to urI (be Ct.I01IO, Vide Barlow'~ Cafe of pGrtwll!ng Wuroec 
c contra'. 

€l)tIln~ o.rU;it1t~nftp tu 1!J p!anten in England, ®ut'tler tlHg a!: 
\UlfP~ a {:ril!le bCyont; ~pzr(p. ]n t!Je t;qjIffrr, tu:)cre lue tile 
mriti1 fo~ allowance of l;JJrDOltu, tbere ate :jfumH fo~ far!} Q1:!1" 
fOJ Wbzt:€ hl no Malitia pr~cogitata, but tucre'£} no Curb [[It:tt of 
aUOUH!tCC fo~ 6}f)Utocr; l"lng Alfred's 'LEtter l5 to (be fume 
purpofr. 

fEbc ancient 'iBool{ of Oaths biltb tI)£ fl\ifllJ'9 Qto~JIHltfon 
Oath in it, UJi)itb tg to fi)E\» 9!3ercp lUbere ~trcp, &c. but bere f6 
nociJ!ttcr fllleo~CD in tbe Jplltent to founD ~3£ccp, tiO ~e~t1ficilte of 
ti)C safii[fB,nO i\rpl1~t of [~)JtnllJ{p,notbm!J but on!p a Bccttal of 
n UlUf~lll11il!lc:ams q9a~ner,ilnu a jllil,tC[Jfll attainDer tlyrtfof: ]Il 
Rick:1bic' ~i Qi;:fe '(If.) il ~la:re,iftbe c.~lolnHomicide (cnin IHrllon 
:p~WOlr ~ !1i ii SJJ:~r\1cr tfJ not tr.fcrteDJ no: cUee IDil.9, I Edw-.. ~2 'I 

o 0 2. ~'f:;t'l! i 
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@>tatute of Gloucefrr. Fleta lib. I. cap. de homicid, Statute of 
4 Edw. 3· 10 Edw. 3· 23. Cotton'S 1Reco~tJ~, 17, 

18. '4 Edw.~. I;. 27 Edw. 3. cap. 2. 13 Rich. 2 cap. J. 

Styles ,25. Stamford 101. ~(Jep all no take it, tOat tune muff 
be a Non Obfiante fOl it; now bv U)e '16111 of Rigbtp, no 1OfC· 
penftltion i5 to be nllottletJ to anp €btatute,2 Hen. 7. 6. /!QHtb: 
out a ~Ioure of Non Obfiante 'tta bOlO, vide Rafi:aU's Entries, 
45;,456. aUllStamford 101,102. '([brte muff be a NonOb
fiante to !Jet off tbere ~tatutca; 'twaa ueuer p~£te"netl to be 
noon UJitbout one, Vide Dudley'S Cafe, 20 Car. 2. Sid. 31)6. 
il)£re'S l1citger ~U!H3enton nOl lRepozt, tto~ non obfiante, «nn tbe 
Ilting couin not partlon ~urtl£t at ~ommon )l·aw; tbe ~tl1g hl 
but a flI:.ruffce, ilntl on tbe peopl& ba\le an ]ntereff in tbe lurttce 
of tbe l.1\ealm. 

Murder par- C. J. Holt. ~be ll!)otuer of patnol1inlJ all ®ffellcca ft$ all inrc: 
don'd, petnble incitlem to tbe Q.trown ontJ ita lRopal ~oUJtt ; 'tt~ a~ 

mucb fo~ tbe (Joan of toe people, tuat tbe Sing l1)Ou(O parDon, a~ 
tfJilt IJe l1Jouln puntfiJ •. ]f tbe 0tatm£ ot Ed w. 3· rakes awap toe 
~lower of parDoning ~ut1Jer.8', it tokes;; aUlap IJla potnee eben tn 
'4[;tefpnffeG: f)Je ia tbe /Jeff lUllge of bill oUln ~ercp: ~be ~ta~ 
tute of 13 Rich. 2. ts, ~bat IJe l1jan not parnoll bp general 
mOltl£~ ; but bere hl a Recital of tbe Ifact; tbe 16 Rich. 2. fs iI 
l1\epcal or part of tbe 13. as; a oD~tcuance to tbe people; ann fo~ 
VOUt Dottl(l1e about Cain, be WJG parDoneD fo~ bta JLtCe. Dol
bin, ([:be Ilting ilt ~ommOlt Law ban power to parnon aU ®f
fencc~; ann if ~utner be nametl, tbere neetl9 no Non obf1:ante. 
Eyrcs.Homicid. & felonie' interfedion. tnitb a Non obf1:ante, Wilfj 

nltliava beto goon, ann nom wito tl)e fact te:Clten ; ann tOe [[{(I~tJ 
Murdrum it) goon tuitbout it; ann fo tOe ~arllotl tna~ aUOlUeO per 
Cur. 

Glover verfus Cope. Entr. Pafe. ult. Rot9 1'). 67, 

A Copy- cgolJenant: ~be (ltare tl1a~, g QroPp·boltJer in free makes it 
holder makes JLeafe fo~ ~ear~, \Uftb <toUenant.a fo~ Repaira ; tbe \!l:op~, 
a Leafe, the bOInet fUttenber9 to tbe ufe of tbe }f!)latnttfi, tbe W'latnttif iG an
Leffee Cove· mitten; ann tben bling~ an Qctlon of 'lCouenant agatnft tbe 
na!1ts hto fe- JLetfee; be plcatJ~ an amgnmcnt of bfJJ Qterau to J .s. ~be l~lafntHf 
patr, t e Co- 'Demurs. 
py·holder 
furrenders to 
the u(e of A. ~ 1~ 
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~;. Northey pro ~er'. Jlf tute Ulere a :feee-unto, 'nuimiO Dr \\':~, I "., 

u[\recn to me, tbilt ftc ~aion liea at (,[ommoll LulU, oc[o~nit~[1: n~'rt~ i) .~h 
to Brett attn Cumberland'~ <[afe, 2 Cw. ann tbrrc'1fl Lrn,l:3d'r;!!J 

IiO nl~Ct~nc~ betUleen lbiB ann tbat, Hob. 177, g QJ:opp-bOID ;;~,:;,~;:!>y 
REnt H3 tnctoent to tbe JReber(jon, ann pnlfcs bp a ~mTCnlJl?r of COvt:'alii: a= 

it, 3 ero. 361. 4 Rep. 1.7· b 2 I. b. [[(ben a <!l:opp-bo(ocr injfef f;3inH {he 
funrnner£;, tbe f..oli.lls;5 but an Jnffrument, ultO tlJc <!Etlate of tilt Aliignce f)T 

ssurrenllrro€ rcmaing tn f)tmfelf,ann tbrSUtren13nre is r.namgnre nut r::pliring 
of tbe tlEffntt tufJicb be bao: ,(tt!l true ~ if il QI: oPP'DoIOrt fo~ 
ILife futtenOer~, tfJat iG n~oumen,antl t[Jc new Efiate COl11e£1 out of 
toe effete of tbe JLo~tJ, but if in fre 'tiG otl)Ctwtfe. 1Bp tue ([om. 
mon tnw, an ~Ufignee of tbe 1Ret1erfion minOt b~i!liJ QLoueniint, 
becau{e it tunG \t)(tb tOe lLano, Spencet'~ QLafe, :> Rep. 
I Rolls 360, 362.. Fitzh. Tit. Coven. 7, 13. Bro. Tir. Covenanc 
31., 39- 1 Cro.221, 2.22., Owen 152. 2 Bulfir. 28 I. I Saund. 
240. lJ)ere tbe gainn ia blougbt ogulntl toe ILrffee after ~ml1Jl1c 
ment; anti tberefo~c, tbouub be be (i)urgrable, neitf)sr upon tbe 
~(fate, no~ Qrontraa, pet upon {J:a £.tp~e[S illnOertallinrr, Bro. 
Tit. Coven. 32. -e,ben be iG lnitbln 32 H. 8. 34. a Qropp boUa 
i!~ tnitbin tue WtfcI)ief of tbr act, a5 well 0'3 tOe otuet Qra(e of 
n jfree,bolt; tOta t~ a RemeOial JLO\1): 'ijtbere fa tbe fame rCi!· 
fon whr QJ:opp·blJ~n£r~ filCulll be lnttbtl1 tue €3>tiHutc, au turtOill 
tbofe (if Champcrtie, 4 Rep. 21. 3 Rep. 8, 9, IQ'ClJ{9 (ll:ontlruaion 
n!terfJ not tbe @Jcttlfce o~ ~erm, o~ QI:uftoms:; of tue ~c1l1nol, 
I Infiit. 33. ann tOrte is no autbo~(tP ngainft it: f!~e Q!afe of 
Platt aatl Plummer, J Cro. 14. fa a Q?a:re, but no 3JtHllJ'tlH?l1t· 
til tbe Qta(e ; tboltgb J Cro. 44· it be larD to be not ll1itbtn tfJe 
@>ratute, pet no autbol.ttp fo~ it: ttben fo~ tbe ([aCe of Beale altO 
Brauer, 2 Cro. 2.05· YelV.1.22. (il:bat a €opp;Ootoer CUlltlot en. 
tEr fOJ a Qi:ontlttfon 1.llitbtn tbat @It?tute; tbnt tuna a Qtafe lDitfJ
out argument o~ Debate; tboulJb it mtlp not ertenn to QJ:onlltttolHl 
finD ~ntttcSl fo~ tbe 1B~eacb of tbent, becaufe of cbanrrtng tbe 
l\!loffefGon to tbe @~£juntce~ of tOe JLo~tJ, pet tt milp (,ttenD to 
(!tobenant9. 
~~. Cooper e cont', ~fJe action noto not fpe ot Qrommoll 

JLattJ, fo~ 'eta fJlou\Jbt hp a -eUttenOlee of Q!opp-bolo llano agilinff 
a l1ttrer greet affilJllment. flOe free-bolD Ul alii tbe )LolD9, ann 
tOe lLonoa continue am tbe Demean of [be ILOltl: Jfol if a C[opp
boltler tn jf£e takes a ILeare, tbougb but fo~ 3 ~eat~,p£t tOe 'lJ:opp
bolO ifj NottJncb, 3 Rep. 8. 
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~ben fo~ tbe {5)tntutr, in Plowd. J 74· 3lt nDmittel) a Debarf1 

[[Ibetber allp but tbe ®~nnt£e£i of li\ebcruons from tbe Qf.r;otnn 
were tuitbtn it f ~o fitt were toe" from tbinking t~e ,~! atute Dill 
t"clutle t1!opp·boln~ ~bta hl110 E{£l1erfiou; fo~ tue J1!'artp COIl1£~ 
til from tbe lLo~n ; ann Hhe the <[are of Cbaworth anti Phillips, 
Moore 876. )LeLTee fo~ 2,0 pe£lt~, mlll\l?13 11 leafe fo~ 10 pcor£i, Up
on (lConllttion: -qrben rlJc Leifee fo~ 20 v£ar~, fUtrennft~ to bim 
tn IRfoctfion; be ttl tbe lReuerfion ftJtlll not take 1Bencfit of tbe 
([onllttion, bCCflufe beta til of au Qtfiilt£ paramount. ~ben it 
appears bp tlJe (ame ~afc, tbJt tbt;ij 0tat. t~ not fnrtber C'xcentJ
£0 tban tbe l~Ut\lie'UJ ; fOl if QLonoitton be to be botti, if 10 1. be 
not paiD at a CettaUlllnp, tbe Wlontee of tOe RCberlioll cannot 
enter fOl tbe (lConllttioll b~o~en) becaufe 'tt~ QJ;oltntcrat, ibid. v. 
4 Rep. '9. 

§;lo! i.£J tberc nnp anftuer rriU£ll to tbe Q!arr.G of (:::ttp fo: 
<Zronotttolt, fOl a (lCobenilnt i£f mo~e <[olIatctill t!)JI1 a QtonniHoll ; 
fo~ a f.[onottton i!> nnno:en to rue ~l1ute, but Qtotl,nanre arr fo, 
rctgl1; nnll tberefoJc if It tJotb not ettenO to ([onOition£l, n:mg 
I£re tulll tt to ~ouen[lntfJ, 

C. J. Holt ~.G to tOe ([ammon Jl.GUJ, 31 DDubt it Irc~ not .; 
!int as to tuc ~tatute 1 it fHUH3 ttlitbm tt ; uotuc\)cr, tet'~ uzac 
mlOtbct argument, v. Rolls Rep. 360. 

aftertunru£l ~erteant Levins pro ~er. ~bta <lrouennnt tG 
1ll0mtainuble fit Cli:ommon Low, 42 Edw. 3. 3· 9 Hen. 6. 6. 
5 Hen. 7. 19. an1J Mich. 25. Car. 2. in Seacc' Lower finO \Villi· 
ams. A. CCI;C'O in Ice mahes u lonG" lLcGf~ fo~ PCl1l:!1, autl '-Zo. 
llenallta tllttb tbe Leffol ftnn bta QCtecuto~£) to repatr; p£t t'in, 
lbe U)eit milJbt b~inlJ <Zrouellout, upon t{Jc reMan of Sachevercll 
ilnn Frogate'£J Cafe, bewufe 'nuoo plainlp ttttennen, tbot tye 
fil:erm Ulll}3 to (allloutJ£c tblm hf~ Life, nnn cOI1[cqucmlp tye Q.Co
lleltlll1t fiJall no \VitO tbe Ii.. finll on both fio£~, ) Rep. 35". '([be Ql:o. 
llellnnt llJillf llinn nnn folloUl t(Je LattD, I Cra. 137. Baylic fl
!Jilil111 Hughes. 'Q[f)2 amfiuee of n \[ctm UJilit babe 13[[![fit of n 
QI;ouenunt, to netJuct tRent upon [)WmlHmcc III perccption cf (DC 
l!!J~ofitG, bewufe it lJoes wilb tbe lLano: 1Eut pOll lap, if tt !Ja[~ 
Ulitb rbe lantJ, tbe amrrnc£ t5 cbariJeallle, nnn not tbe [c iTe t : 
101 tbat 3l an(wer, 'QLiJllt if tI)e ([obeltimt lJO£G \DUb t{lt L~euc:> 
lion, tbcnl£t tbe amgtlec no wt)Qt be tum, ttJe Lc{frc Hl DOU!:: IIp 
bia own Q!:ouenant not\tJftbffal1llinlJ l)i9 acu\Jnmcnt:, tWi.) LO &1te 
tbe <[areo of Batchcllor, anO of Norton ann .l\ckbl:d, I Cw. 
')But tben tf)CV fap, tbere ~lliol1a atC bJougf)t bp rbe iLr{:":); bimfri.: 
upon tbe account of \\3HuHp of Q!:otltraa: J~i.Hl~, 1: fiJp) if'IE tc 
tt be 3lncfOent to tbe lReberuoll, the t rl;"fc U3 11Hf boun~, aCCD!i}~ 
ing to Brett ann Cumberland'£; Cafe,::! Cra. 2. ];[ not at C;)~n
Ulon La\U, P(t \ue au: \tItt~in tbe ~mwte of 3::: Hen, ;5" Beale iFi~ 

i)t", '; 'I' -
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Brafier' (j Cafe, 2 Cro. in atljunrretJ ag{!{nff me, but tfJilt wan 
~1~t1J!.H;· ;, br. Due Qtonfiocratiolt it Oeferbcs; tbe [nme tn Rowden 
ano ~\la;[ter, I Cro. 44. tuna onl!, fatil up fome arguendo, but 
tUiU \[1-1(-: ball) not floon; ann conttnrp tbetuo, It batt] 11£Cft 
beln, tti"t (.~ CSopp-bolil mop be tnt£lil'o, ann fo Dell) tn tbe Q[;;[e 
of ~~ it William'Ventworth. 31n Platt ano Plummer'f3 \!rare '(UJ::0 
foutlJ (HI a fpeei.:!i [1erotll,antJ no J!ttilgmsnt 111 it t «be (!L:cnont; 
JRLgb~ ~ftiH03 ttl toe North, tnbtcb are not 1j=ter- bolDp, unH te 
hJtt~tn [be (ume C!onfitlctation as Ql:Opp bOln~. ]t i):1o ~';r(n .1 
mueftion; Woetbcr tbz ®luuter of ii Reberl10n uryan a t [aft fJ~ 
peiltS, wete tuttbin rue €]taml?,~,Ktt U)ut bfito iJe~~1 t~t~2:; ;,e tc eli, 
Lin!. Seer. 77. Kelway 77. QJ.:opiJ-DclnZ tnert: U;)t c;f tUile ;>\~~;jii 
rcg!:tt ar [be ttrue of malttulJ rbfa Statute of Hen. 8. fs~ ii(~,I~~~ 
Ibat, 12 Edw. 4- 7. a qrOpp-boltlfr fiJiliUJuue am of fy:J iLoJtl; to 
Uhit tl)t}) wete of boWe tben, anD are [0 am, fiHf£ tbe s-j1~t:,~mr ... 
Owen 73- I Ina. 59· 4 Rep. 23' 22. '<!be lilJ\J wlJi£tJ 
nrc fOl general iRepn[e DllO tRcHef, H)l1H nUnO to ruztu, Moore 
pI. '176. ttlltbtn [be ~tutute oflUmttnHon, 3 Rep. 9· H;1ydol1'~ 
Cafe: Z:bU3 ~tatm£ of Hen. 8 - fpeate oi nil ®~amfea of Ee
trrftOlt9, Ulbicf) is general, llno incluOes flft; rnbetfa~ tbe(c 
~ta~uter; tbot babe been (onfftmO not to ett£i1tl to QI:opp-boln 
li..t1nli~, mulu: mention onlp of ILnnn.o, t!L.cncment11', nnn ~)tre
bitUlllcllta, muttO rntbrt fiJoulD be rrfirnillen to Qiommon-1Luw 
)Lanna, 4 Rep. 26. ijeln lDttbtn tue CiDtatute of I~JctenD£to 
lRtrrbrs, &c. anti t[)at WiU; an act maoe m tue [(lme @)etnon of 
~ilr!tnment tnttb tbtG in l\1ary Podger'jj ([life, 9 Rep. ltlitVin tIJe 
~tutute of 1fin£~, 6 Rep i 7. tOedn onn G:{)apter of Worcdlcr'a 
([Ca(e anjuogcll tnttblll tbe @)tat. of J 3 Eliz. fO~ lRefttaint C~· ~(
tlefiaff. &c. 

Mr. Rowe cont'. ~t <[ommon lutu tucte can i1C 1'0 rr'nt 
nonbt, but tOilt tfJta action notu HGt Ipr, anti 'tis not UJitttn ~ i'~~ 
~tutnte; fo~ notUiitbfiill1uiulJ aU tuz faboUrf:t!!c £[)ptnitllu t;~)' ~o 
uabe bectljJlben fo) QI:opp-bolD.9,'tj9 but all QI;l1ate mC~ltH,ruw f"n 
paf~ onlp bp ~Uttfnnl?t to tte JLoJO, ann ue to tf{!nmt it; anJ 
toe €llUtr£ll'o?ce i~ tn in tue 19D11, 22 AfIiz. 27,37. 3ero, 0(}0/)::::('> 
62:2, I Rolls abr. ~o9, 5 II. '([uta Uetm IS fOJfiaab!e to tu~ 
JLo~n of (be wanm:~; tbe ([o-PP-I)oIOet, tboucrfJ be birr) a fCr, 
pet be h:; tn liilturc of a pJrticular ~f1Hltlt. V- Nloore 876, an:} 
159. Spencer'a Q[afe rCp02t£D U)crc bp UJC IDiUllf of 

iJnn up:Jt1 tI)e 0t,itute oulp of Hen. 8, :\?:OoCe 0tiltlltf9 
lntfcb (UnrHn o~ iJtTfa tbe CiStnte of tbe !LanD, babe bcrn ronftw· 
til it at to rtreno to ~ opp- ~ofD~; DfJ tfJe @)tntmc tn(}!cb gaue nit 
QJ;icrrtt ; Adon Burnell OtD not. I Sid. I I. "'lti~ tru~, ~wtllt('iJ 
n1bicf] tefJarn cuminll! ~atter~, hntl£ ~efn al1jUt1!jftl to reacfj It ; 
~je ~tteO ! Leon. 97· Owen 37, ~be ~Qre of Br:diet, ~ ero. ffj croO 

P?C Il , 



p~era, ann tbat of I Cro. 24, 25'. QCbo' tbere'a no ]ungmem tn 
tr, pet it flJeW9 lbe lE>lafnUtI couln not fpeen tn tt, anO conn~
quentlv tl)£ ~pil1ion of tbe ([outt tuaa agatntl btm. 

C. J. Holt. ~bi9 19 1nttbin tUe @)tatute 09 mucf) ag an!, fbing 
can be \tlttbin tbe EEquttv of a ~tatute. Dolbin, ([be true 
menlon mbp at anp time <[opv-bofO,;; are a'DjulllJeb out of ruco 
~tatut£9, t~ fo~ tbe Damage to tbe fLorO, uno t(1ere can be none 
UHf; now an C!ECfat£ ~apl map be of it, anD bp <[ullom nocIt't 
tip a @)utrenlJer; ani) fo wttijout (olema argum£llt at '25eltcb, 
3!ungmcnt Ula!S 6{uen pro ~er'. 

Dominus Rex verflls Mayor 0 at' Civirat' 
Briilol. 

MAndamus genetaUp to r£aO~l' Rowe to tlJe ®ffice of Sword-

lOI1;dout~, I' Bearer to tue ®ilPO~ of Briftol, attn \Veigher, &c. Re~ 
lW can t .J. 

bring aMan- turn of JRemobilf fOl abffllce linn JEloll-attcnlJiHl:C on dl£, 9}1japo~ 
damus. in diverfis progrcffibus fuis per tale tempus, &c. ano ai: i)Jt

hHl1JP of bun [u(b n (~Cttl1, &c. Per Cur'. ~be abfe!lce Itl no 
ifoJfeitUtc of Oi9liDlace, bc(oufe not (ato to be in bia ilDJogrefi"r;l 
iH3 @J111P01, DnO alJfence til uta W>er[on ta ltO jfolfeHure: 'lBut 
Df"wcttt 1]e cannot be t£tlo~£n, bc,uufe of tbe £lDutlawJP, fo~ tbilt 
i~ il IDifabilltp, nnn be muff rue out a new [[lett teClnug tbe IDut
IiHnp anti He lReuerfal, fOl Ule cannot otbertllife take notice r;f UJC 
iRfucrfnf finee; tbo' it tim not fo~fElt bta ~ffice, pet 'Un a Difa
t:tatp: a Parker outla\tl'o couln not bHng a -itttit of am)£', atttl 
llft£ruMtiJ9 be blOUl3bt fucb n (perinI [~Jttt) ann we amenoetl tOe 
1\etutn, &c. 

Jones vel Jus Bean. Vo lc Record. 

A G~mt of T~e Qtafe ttP~11 n fp~cfaI illct~ict tuafJ, ~bat befol£ tfl£ 0ta
~~ ~ ~(e of tute of prImo Ehz. tbe 'l6t fiJop of ill Wales, 
twoC1:nl~he UreD to grant toe £Office o~ tbe IDffictal o~ <lrbatlc£lIoltl)ip to tIDO 
IIJIl~er liver. rPerfonB, anti toe longer llber of tbern: (!Ci)dt t.IJE IMC 151tbOP 

mane fucb a ®lont to J. S. anO tbe Jl3latlltlff conJundim & divi
fim, anti to toe longer lLiun of tbern: 'QCbac 'uuna confirmeD blJ 
[ijz Dean anll <Zrbaptet: ~bat J. S. Dpen ; tbilt tue p~c(ent 15!11Jap 
mane a HElD ~~ant to tbe DefenDant, ann be t£ccttl'n 2.0 1. of tbe 
Jfec9, &c. Thompfon ; ~~ta ®~altt in bOlO at ~0Il11110n lLlitv, 
fo~ tbat 'tt~ a Jiuotctul ®ffice , an'O cannot be granten to two ~ 

$l Ii" 
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antJ (0 ta autJtto~ Curle's <!Carr, I I Rep. Jfo~ bom enn tIDO 1ger
f0l19 be one IDffic£t f ~uppore one 'Ootb abfolb£, antJ another natb 
£,tcommunicate. If it \nete a goon ®~al1t b£fo~e tOe @Dtatut£, 
tbeu 3J mull agrce it not refftafnen ~ 13ut in Walker atti) Lamb' ~ 
(!Cafe, I Cro. 258. (Utb ®ffice if$ not grantable tn iRetlrrfio!l. Per Bilnop may 
Cur' bere tn tOi5 ([ourt Were t\t.10 Jj!)~otbol10tat{cl1, Henley anO bl;,'~o(~C 
Whitaker; 'tia true, tbe <!Common .~feila <!CuQom tuill not tl1~r, O:cl.i~l'~o 
rant two @etfOn5 to make one cbtef ISlotl]onotarp, the [lft1!J£ (wo. 
notb it t I!>ete are ttuolaetron~ make oneCufiosBrerium,Good\vin 
ann Foulkes; tOete \nas on m(alJe fo~ tOt5 in feuFraf 19iUce~, tmn 
tben goon wttOin I Eliz. as to tbe 8bertff5 of London, tD~en 
one bpell, tOe otOer cannot att; be t~ no ~betiff; be muff tualt 
till ancttber be matle ; dlfug£ makea tOat. ~be J[nconlJenience 
bere i9 not fo great, antJ tbe mfolJe biluing beelt fo, ] knoUJ not 
tubp it llJouln be otbetlUife tban lJootJ: ftbe ani!, i\eafon rubv to ere 
cannot be ttuo cbier w>~otbonotottea hl, becnufe of tbe [UdlJe. 
~be Q)lotl1i1rp map come ann Junge tnben be plcare~, ann tbetefo~~ 
lJifference tni>pinion bete t9 no llnconUenience : '([be QtbanceHo~-
fiJip of tbt Qrcb Deftconr!, of Rippon i~ fa n~ tbbJ, finO £0 fa tl)ilt 
of Lincoln. Judie. pro QEer'. 

Bcake ver{us Kent. Entr. Trin. ule. Rot. 377. 

INdebitatus aifl1mpfit fo~ marea foln, agBfnll DefenDont aa ~t· 
ecuto~ of &c. i)efentJant pleatJG tb~ee 3lungmentfJ, ann flO J:f

fet!} ultra. }j!)latntiff teplitll, tb!lt tbere fa fo Ulucb one en ('nc~J 
31uogment, nnD no mOlt, lIntl tlJat be IJatr) affeta ultr3 tIJ£'f:~ 
Slums, & fie continuat per fraudem. DefentJimt rejoin~;, tbcr~ 
tbep are all fo~ luff Debta, abfq; hoc tbat be P£tl11ltO tV7m. 0 1 

anp of tbrm, to be kept on foot IIp fruun. ~lilil1tiff tlc:?mt0 J 

becllufe tOe Traverfe t~ to nil, o~ nnp ; tubcteJa tt l1)otl!n babe t1[i:I~ 
fetJeral to eacb ]nbcrment. Tremayne. f!rbto {a an lIll~fJl)iitt1cr, 
ann fo was tbe QI:afe of Wakehoufe anti Symonds . 

.fiue 3lutJgmenta p[entJen. Repl. tbllt {ucb n one tj~Z 
pain fa muclJ of biG Debt, anb fo feueral)RrpHcatfot1!1 to ('tH~; ; 
anll ti)Bt HJcp tuere feuerallp continul?D bp feaun. Rejoyn,~Lr < 

tbilt tue ]utJrrmetttSJ ofc~efiJin ore nnfati£JfictJ, ann baIZa n :It fl1tr 
(cuerallp, tbat tbrp were not {\Cpt on foot bp jfrllun : fo; C!tC'~~ 
I Rolls abr. 802. \1lbete fr1u:tollv an[\UeteD, anD 53m3 ann ~1er
ccr'.6<tCafe, 2 Cro. 62). ~r\)einl ]utlgmenta pleutJeD, ann can
(lutJcn prout pater per Recorda pred. ann Ul, fo~ be ou~ht to fJilue 
(onclullen fo to focI). S'.@~. Dee e cone. 3'f tbfa lp!canil1rr be faul
t1', toe lRepHtation commft~ to!? firrt fault; fo~ tbep mi!J{Jt lnue 

J? P npll::J 
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replten Jftaun to an!? one in particular, ann tbat WOllin batle nont 
tOcir ']3ufinefa. Hancock agatna Proud, 2 Saund. "!tOts 
ta well enollgb, Sid 39. 15 Hen. 7. 10. Dyer .81. ann OUt 
Rejopntler ia tucll £nou!Jb, fO~ tDe tra1.1etfe abfq; hoc) tbat be kept 
tOem vel aliqu. eorum, &c. 

tr C. J. Holt. ([be J\3lnintiff batb JLfbert!' of rep!ving to tbem 
!jI11~~n~x_ aU fellernllp, Qa fa Trefham'~ Clrafe, 9 ~,ep. 13ut -POll n~eb n~t 
ecutor who auett jfraun to eberp one; If to anpl It n enougb to auolt'l tOe(t , 
pleads kvc- 1Sac: [>~ pOll mtgOt genEtoHp babe fain Judie. feparalia pred. 
ral J ud6"C were kept on foot up 1ftaun. fiLfJe czraufe of tOe <!.Erception in 
rnc:HS; }he Wakehoufe ann Symond'l1 <!tafe, mae, 'J5ecaufe be ntn not rap 
P,~'TtJtt may nee eor. aliqu. 9ntl 3! tbou!Jbt tbat barn encugb; fo~ in il creneral 
~;1~~ {~~erJl. ]lITue, po« muff ~t1!' nee e~r: a1iqu. but in a rpecfal15at pOll neeO 
Jy, or gellc- not; fo~ if falfe lit part, tHl (0 til tbe tnOOlf. ~be ([aCe ,of [[lalle 
rally, they Dyer 1 I 5. fo~£Uttmg 20 Oaks. jpou mull pleaD pou Dlb not cut 
were kepi en tbem, o~ an)) of tbem, but in Debt 011 13onll) tf'16leacb be tbat be 
foot by fraud tlin cut 20 Oal~s, it'S; £noulJb to fap be DiD not cut tbem modo & 

forma, Robfert ilnaintl Andrews, 3 Cro. 8 J, 84. Adjornar. 

Lewis verfus Preiton. 

Plea, that I-)(!fbt an a ')6on'O, <!ronbition to p~" Co mucb ~onp pearlp, 
LeHers Pa- " tnbUe fncb fLettera Watent£) are in rOlee. ~Iea, tbat from 
tel~~S became rUth a time, Ull fucb a time, be oro pap, ann tbat tben tbe .let· 
VOl • rera l13atent9 became botD, ann of no fo~ce. Qtbe Plaintiff re· 

pliea, tbat tbep were in 1o~cl', Et hoc petit quod Inquiracur per 
patriam. Defendant nemuts; ann per Cur' tbe tSleo t£; ill, be
(auCe it ootD not 11Jew boUJ tOe ·.tLettet~ ~atel1t~ became \lotn. 

Hannam vel/US Stephens. 

lalilds after EJectment on n fpecfal [ternfl1, the ~ere tua~; 9 @)t~, 
Ejectment, tute tuas.; £.ttentJeD,antJ aLiberate returll£D,but ttol90ffetTlon, 
and LiberPlte tbe c[onufo~ am CftjoP9 tbe llano; if tOi~ hl affilJl1able ~ arrruetJ 
returned, pro~er\tbat tbere I£) no turning al1pQJ;{fate to alRi!Jbt to an ]11. 
and before [Cult wbct£on an QI;jcctment map be blougbt, anti tbe 113otfelfll~ 
;I7~~;;bk~t remobeD, tbe QI:OnLlrO~ IS not a Dftfeifll~ but at l11V QEleaton 

Pewfey agatnff Blackman, 2, Cra. '31 babe fiUl au toe 
~Cifi'emon as euet 31 ban, anti tbat t~ tnbat tbe fLaw glUe£.' me up~ 
on tfie Liberate: <I1pon tbe )Return of tOe Liberate, tbe ([onufee 
i~ tbe!f! fain to become f!:enont per 0tatute Staple, ann tben tbcre 

if' 
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i~ an ]nter£ft in bim bp acrreement of tbe Wartv upon tbe Con. 
cefilt: 3lt fa at Iran tn JaatUre of an InterefTe Termini, 'eta not 
a meet Rigbt,but like Bracebridge'S cztaCe)Plowd. 4~3. in I Inf~ 
27 0 • JLeffce fo~ J}lears bEfo~e Qtntrp, ta fato to be tbe fame 
mab ~enant bp @)tatute ~taple, anti tberefo~e tbe one 111 atltgn. 
able as \nell as tbe otbet. 

C. J. Holt. ~be 1500klS Cap, lUbell tbe Liberate iG atuarlleO. 
tbe @artp map entct, ann tben ftom toe <!ftecutton of tOe [[{tit, 
tbe ~art!' ill ill ~olf£lnon; anO tben woen tbe laurtl' goca a~ 
lUap, tbts is an Qaual eDuffer, ano tbiS tutna it to a Rillbt: 
gnn 3J babe knOWn tbta befo~e lufiiee Ellis in tbe Circuit, anD beln 
not affignable fOl tnclnt of an actual <!fnttp ann W>otfetTton. Dol
bin, dtpoll a teare fo~ ~eatll, it baa oftcntimes been lJOUlHCi). 
Eyrcs, 3l Ulan of tbat opinion altvap~, anti bane atllltfell aomini
firattona to be fuell out to tbe ~onure£ upon tbat account" ann 
3J b£ltellc in tbia uerp <ZJ:afe. 

f:1erne velfus Jennings, 

A QttiOll of tbe QCafe fOl ~Ianner, viz. tbcfe [[(o~n9', He is in 
JaeUlgate for an High-way-man. illernta pro Q..uer' on 

non Cul. pleanell. ~l. Darnell mouen ilt attell Of ]ungment, 
tbat the mO~D~ ate not Qafonable, attn citcn Hob. 177. 
unO 2 ero. 687. 3 Cro. 302. ~l. Northey e cont. ctten 2 Cro. 
154, 247, 53 6. I Cro.268 Jones 299· unll o~tJCr£b bp tbe 
Q;toutt to na!, quoufq; &c. 

Don1inus Rex verfus Inhabitants del Hornfey. 

T ille <!tare, Vide Supra, mObell noW acrain. Holt. 'Qtbe 
15dng of an Il>hJb lUa!, ta ~atter of (uppofal, anll muff 

be Denpen in pleaDing, ann fa belll tn tbe Clta(e of Leather-Lane. 
Eyres, ~ou map gibe it tn QtbiDence, fOl 'US tbe fame tnUb no 
ll:>ark, o~ un marten. ]n Ql:refpafo 'tia not ®uiltp; tbe ~le
fentmcnt i~ but in .IDLlturc of an 3lnnfctment. Per Cur' o~Derc'O to 
flap. 

Dominu~ 
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Dominus Rex ver[us 

I Jabictment fOJ Jro~eftallinlJ, bp bupfna at Billinfgate of IftlJ, 
onll belll bp Holt on ~tpa~ at nifi prius, tbat tbe j)art!' was; 

not guiltp; fOJ Billingfgate tuas a ~atlt£t time out of ~tntJ, anb 
Co tbe @attp was acquittell : ann bp btm , were it otbetltliCe, all 
tbe fUlJ·monll£rs \nere Ipableto ~~Or£cutions;: Note, flbi9 1Da~ 
at tbe 31nftance of tbat Qtompanp agatna a POOl aloman tbat 
erpeD fill). 

Term. 



__________ ~~""'_ F ..... ~';=-

Term. Trin. 
3 Will. & Mar. 

Hill verfus Mills rb al'. 

H Enry Hills, fltftiicn anll@>tatfol1£rofLondon,mallebfllprohibirjor. 
wm ; ann conattuten Elizabeth bts [[life, antJ Adiel to (he (piri
Mills I!ftecuto~G; anti gabe tbe U\efitm£ of b(G own tual Court to 

tbtttl part equall!' to be lJibtiletJ between Gillam, bta ~on b!, biG Suit. for re
lira [[life; James ann George Hills, bfo @onSl bp biG (econn voklng the 

mife ; bts UUO otlJet <l!oiltJ~en balling been atJllBn(clJ bp bim in ~~tate of a 
bfa ILife-time; lDttb a ([laufe, tbat if titbet of biS @)ons aJouln 1. 

contell o~ rue fo~ an!, tbing conttnrp to, o~ to inbaUlJate bia Will, 
(ucb bi9 lLegacp llJouln be UOiil. 

Probate of tbe WilllUaS; grantetl to Adiel Mills, olte of tbe 
(!f.tecuto~s, anti Denicn to tbe Widow, llJe being a Papi1l: ([on l 

but, toe <l!llntlitttoll bctltll erbiteD (nto Ql:otlrt, anD rbete re
matns; \Ditb tbe Begf(tr!,. Gillam Hills, one of tbe <!t(JilDlCn, 
ann tefiiluat!' JLelJatees, citea Adiel Mills to (bew calfe tub!' tue 
Probat gtanten to bhu, fijOldO not be t£uok'O, anD £iominUlraU
on grillltctJ to bim tbe faiD Gillam, tnitb tbe Will annere'O. lin 
tbe QCitaUon, no Qtaufe lUna c.tp~etTen, but upon ~~. Mill's ap, 
pearance , tbe 3luilIJe of tbe 10:erogaUbe £.tamtns bim, if an)) 
<!tommHfion tna~ (uen out alJaill bim. {pe otnns it,antl tbat it was; 
uot ruperfenen ; ann tben be urges, tbat bf~ Creditors ban gillen 
blm 1000 1. ~be ]lunge likewtfe £.tamtns fomc WitneiTes about 
a ~oltgalJe of part of tbe Qffiate of Hills, wbicb Wa~ tblls : 
Hill in IJle lLffe-ttUlf, ban ma'Oe tl ~o~tgage to Mills fOJ 10001. 

lUbicb Mills a((iIJIl£D after Hill's {)eatb, &c. ann tbtn ~it Tho~ 
mas Pinfold urguen to tbf~ etTca : 
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'Qrbat ~l· Mills i~ but a Nude er;.tccuto~, ann be batb no fnte
uR in tbe 'crI:eilatoia QEftate; an'll nom, bp becoming a 'i5,ulk. 
rupt, be i~ unfit autl tllfablcn to manage anotber'£; ~tlatf7 tbae 
want~ Jl)oncllp o~ Cltonnull i!1 bt~ own; tbat tbe ®~Oinarp IS 
't('oge of all tlJh; ~atter ; tbilt a Probate rna!, be reuokeo, ann 
Jbe ]utJIJ£ lJl1tb pomer to tenORe; if tbe ~e(f(lto~ fap£; tbat be tum 
not babe Uta (!frc(uto~a to gmc an account, pct tbe J)unge, upon 
(onllucrmion of tbe Circumfiances, &c. map caU bim to an ac= 
(ount, fOl tbe lunge map O~D£r tbut Ulbtcb tbe ~e{fato~ UlouftJ 
valle ilone upon knowleoge of tbofe Circumfiances .. --- Linwood 
de Tefiament. Religion. verbo rationem; tbilt in tbe falne 

tin wood 1300k nifi talibus, tbat an ®rOll1urp map remobe an (!Et£cuto~ Oe-
168, 177· puteD bp tbe lQretlatol moen be (eea tu ff <!raufe fo~ Dotncr it ,UJbere 

tuere,ia a [ufficient l1!>~ffumptiOt1 of jftaun; tbougb !Sobert!' tE 
ilccompanien wHO [)lftlJCnCf, be not fo; anD in tbe Infiitutes de 
fllfpedis tutoribus, if fufpeCtus de Moribus, be map be remou
ro. 

W~· Ward, of tbe fame fine, 'ttbat be tna~ but it Qtrutlu" 
be {Jan no int£t£ll ; ann in QLbancerp upon alip \lWtf30£meano~, tbe~ 
VO often ttfntsfer tbe fl[tufi, tbcre tb~ i'JDinarp fS1 tbe lUl}rre. 

E contra. ]I aruueil tbat tbit3 Probate UJu~ not relloltable bp OUt 
JLi1U1; tbe IDrOfnatp bere fa compellable to crttle Probate to Bn 
qftecuto~, tbat tbe rfuoking it hJ an alteriniJ of tbe m{tIl of tbe 
€ell(ltoh ann maktl1cr a neW one f(i~ bim ; tbat tbe 31ntenttan of 
tbe ~attp, tbe mens tefiandi is as ftnHtg fOl tbe conffitutiUlJ of 
IJlln (If,tecutol, as fo~ tbe gibtng tbe ~on~ tueir JLegactes ; tOat 
'twaa platnlp tbe ftPlCffJ [dIm of tbe ~£ffato~, tOat bi~ ~on~ 
fiJoufO not baUe tbe Qrollnua of [JIG <!failte; be gibes:; it to tbeni 
fub alio modo, viz. UltOn tbe ®anfl1JErp of rucb a one bts ~re
(utol; tben aa to tfJe 15ankrupcp, tbat it:i no iDifabiHtp o~ '15leacfJ 
off!Ctull quoad bla <!E.t£cuto~l1JiP, fo~ wbat be baa as ~tCCutol, 
tbe lLaw Plot£lla from aU jfolfeiturr, fo~ on ~tttlatu~p affeaB it 
not : Jaap, if be be reCoineD tnto it ~tate of iDamnotion b1' <!fr
(OmmUttlcatton, tbnt ia no IDifabUitp upon btn1 tn tbat refpea; 
all attainner of (terMon o~ .feionp will not ottp wapa fOlfett it ; 
tbe lLaw calla it not bts, becaufe in anotbet'~ lRtIJbt; tf be grant 
omnia bona fua, tbe ®ocou tubttb be {Jatb Cl£J ~teClltO~ will not 
paf~; if be teleafes aU Debts ilut to blm, 'CUlm not bat a ~uit 
a~ efrecutol; tbe Q[ommiffionrta of 'l5allkrupc!l (annot affi{Jn 
anl' tbtng but l)iS:; omn QIllate, (0 tbete's 110 DangEr to tbe ~cl1a
tOl concernen bp tbi~ 13ankrupcp : ~ben as to bta fitnefo to be 
rrutletJ, tbe flCellatol knew btm, ann jUDgen bim fit, ann mane 
bfm QJ;,tecutol, be to compleatlp ann etltirelp fo, tuttbout anp ~k~ 
of tbe (ltoutt. <lI:blttlfan ; tbe Probate ia onIp to capacitate oim 
to Cur, be map pap [)ebt~, ftnn t.fleafe Debra t'tfr&le lJtfO wttO· 

out 
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out Probate; be mill' no anp aa af aomtl1ii1rat!on cUrn tuttUJJut 
cerceptton. JElow no e}3an o~ ([OUtt can Determine Q;tew~ 
to~fi)tp \1litbout uta 0111n ~cnunciatiol1; be muff am rue, :r 
fap be muff; tUff,; anminillratol can 11£1.1£1: b~{ng an ~tlton ; 
but tf be 00, tbe [)cfenDant map pIcon an QI:recl!tol mane ann 
lining, be ia unDoubtenl!' Hill Hable fo~ all Debts: aomtnifftato~ 
fa an <l.ftecuto~ appotnten bp tbe 31ulJge, ano tberefo~c no arrru
ment ftom tbence can nlfcct tbfa QJ:nfe ; 'tia true, an atunfntfir.!.1< 
Unn to Forth 1.tlaa rcUokc'O, bccflufe of bia "l3nnkrupcp; {Jut 
bere' ~ an (!frecuto~ matle bv tbe l@artp. tubtcb the )L1U1 ci!tft{ea 
to babe a Probate of bta t!Cc{filtof~ mIlt![ : @)areip tune uebe;; 
Waa a ~ttatfon fOl tbta purpofe, I)~ onp JReuocatfon of « Probate 
granteD to on Qfttcuto~, eller unte tbe oltginal of QfccleutHHci1!, 
o~ anp ~OUtt£i in England, &c. 

0fr Richard Raines, tbe 31unge, matte o,gceat nUfetCS1Ce be
tween an <l.frecuto~ ann an aomtl1Hfrato~; fo fo~ Ull Q.Ct£cutol, 
between a Nude Qf,tecuto~, tubo fa onlp ~ruaee, ann one tont 
lJatb inteteff bp tbe Wtn; tbat t{Je IDrotnar!, ia to take care tbat 
tbe U1fHll be perfolmen ; tbe ~eftato~ mnOe Miils Qf,tecutol, on 
{uppofalof {Jim to be able: mOUl be t~ a 13ankrupt; tbtl)', if 
known to tbe ~cnatol, ban p~euent£tt btG betl1tJ <'l.tecutoJ; tbe 
i'Jtlinatp fa to fee biG £.tp~era [[1m prtfo~m£n; if Qtfrcumtlan
eea alter, tben biG p~erumen [[lUI muff be obferbco, tn fncb 
manner ao be wouln biiue none it, cligeft' d~ Adminifiratione & 
periculo tutor', lib. 3· artic. 3· ~be Jilt'Oge UJau fometfme~ 
(w£tlle ftom tbe {!;ellarol'a Qppofntm£nt~, {U3 if tbat n man were 
Improviderts Ol of ill £@anucn.l, &c. anti tberefo:e as :!lunge, nill 
relloke tbe Probate, aun gtantelJ tlomtniffraUon tt1itb tbe [[1m an: 
11£teO to Gillam Hill, tbe otbcc QI:f)tl'O~e!t being bepon'O @lef!. 

aftettuarO~ Raines toln me, tbat toe ([anon )Lam looka upmt 
Ott Qf,tecuto! tn general, aa one tfJat bntb no 31ntcrelf, tuIJofe l@lll< 
lltnce 11) onlp to etccute tbe [[liU; tbat bp tbe fame LOlli in cafe 
of a ~lm to ptoua [1(ea (ann fo! ([flufe of Eurture Was tbe fome) 
illl (lftecuto! 1.tla~ tcmol.mble fo~ Ja£1JUgen;:e) tf notuinlJ were 
110ne fOl tbe (pace of one ti3ear. 

Note, 1!):f)c IDoucltp ann W'lofit of tI]hl c.!l:aCe eugal!rn aU tbe 
IDoctof~ ?,eal fo~ It, &c. fed mlhi videtur fore diJ10num 
Legi Comm'. anti tbe firll 'Oap of Mich. Term) upon tl111 

motion on a ~ugge«ton of tbi~ ~nttcr) We ban a tD1Ob;~ 
bttton. 
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Ejectment. 

Term. Mich. 
3 W. & M. 

Leach & al' verfws Thompfon. Entr. Pafch. 141t. 
Rot. 221. 

Elhor (n B. R. fur Judgment fn C. B. pro quer' en EjeCtment, 
tbere bloUgbt bp Thomas Thompfon againft t5it Simon 
Leach & ala Defendants, upon the DemiCe of Ch. Leach, 

of the ~anno~ of Bulkworthy. mlber£in upon non culp. plean
£tI, tbe 31Utp finn a fpectal dletllfct, flbat Nich. Leach was CeiietJ 
in fee of the @anno~ anlllLanDS in tbe DeClaration, anll bp bts 
laa rom in Writing, bearing iDate December 9. 19 Car.:2. IDe
mifcO tbe ~lem{fie£j to biS ')Blother Simon Leach fo~ lLife, IRe. 
matnner to tbe Bra eon of tbe 130np of the faln Simon, ann tbe 
J1)eft£) ~ales of tbe ')Son!, of rucb lirll @lon; ann ill like man
n£t to tbe feconll anll tbirD {$on, &c. anll fOl want of Cueb Jj1Tue 
Of tbe foin Simon Leach, the RemainDer to ~tt Simon Leach, 
anti tbe !petta ~ale6 of biS 13on!'; ann fOl WiHtt of (ucb llfue, 
to tbe right metra of Nicholas the ~dfato~ fOl euet; ann that tbe 
ruin Nicholas Dien fetieD of tbe @~emitfeg, ann after big Deceafe 
tbe fain Simon rutten, ann became fe'~eD fo~ lLife, Witb :iRematl1= 
net Obet as afoJeCaib:, ann being fo retieD, mane a DeeD braring 
Date :2 3 Augufr :2 5 Car. 2. ~eal£ll ann [)rftuertn to tbe life of 
0it Simon Leach (but be was not Plefent) tnbtcb Dern tbe dler
Dill fets fo~tb tn hxc verba, ann bv it be granteD ann futrennleD 
unto tbe fain ~tt Simon Leach, anD btg i1>£ttS anD aCOgns, tbe 
fatn ~~annOl auo lLanns, ann 13.eb£tOon anD 1R£berfiol1fJ Rcmain. 
bet anD Jl\ematnbers of tbe fame ; t!to babe ann to bolO tbe fame 
to tbe fatD @)tr Simon Leach ann bi911>£itfJ, to tbe ure of bimann 
biG tJ)£frS: ann flltt()rr, ~bilt tbe (atll eh. Leach (tfJC Ic(fol of 
~UC llDlainttff) tbe ficll ~on of tbe rain Si mon 1 each, tuil~boln 

tbe 
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tbe fitil of November, 25 Car. 2. ann not b£fo~e; ann tbot Sr--· 
mOll Leach, from tbe time of ffaLng tue Deeo, to tue 25th of 
May, 30 Car. 2. tlit, continue potfefn'o of tl)C ~~emirtS; ann 
tuat (uen, ann not befo~e, ~n: Simon Leach occrpten unn ilgrecO 
to toe fuiO ~urrenncr, nnll £lltte'O fJ1to tbe l}Dlemtffes; nun Wat 
nfteruh:roa tue futn Simon Leach, 13lotber of tye fafn Nich. toe 
~effatol, il)J£D, nno tye (liO eh. Leach, tOe @lon Elfter Oi0 De
tcofe, entu'O aull mane toe leofe tn Narr- to tbe ~ffljmiff; wua 
bp <Clitwe thereof entteil , ann tuila poLTetTetJ, uno fo continucn 
tHl tbe DefenDant (~i~ Simon Leach & al') rjeaeo him. 1But 
Wbetbet, upon toe lJJbOle ~}3ntter, tbe [i:lit: Simon Leach Din fur
tennet toe faill Wanno~ ann lP~emilTe~ to tbe fatn ~fr Simon 
Leach, befo~e tbe farll Charles waa bom, the!' ncubt; anti if Os 
lIftJ not fnrrentJet tbe fain ~attn01 ann t\!>~emftTcfl to tbe rdfD €bit 
Simon Leach befo~e toe 1l3trtb of Charles) tben tfJCp finn tbe De
fentJanta guiltp; nnn if be nin furrentlet befo~e tbe 13tttb, tben 
tbep finn pro Def. 

¢ue Qtbief 3lullice,Powell ann Rooksby, aft£t foUl: arguments 
at tbe 13at pro Q!Ier. 11)£10, f!bnt it tutU; no ~urtenner, 
tm fncb time aa @ltt Simon Leach ban notice of tbe DECti of 
~urr£niJct) llnO agrecn to it, nnO fo tl)c JRcmnttttJer Wi!£1 
bellen tn Charles tbe ~on \ finn not iJef~at£n b~ tbe agree. 
lltent of @>it Simon after tbe 13fttb : ann ]un~ll1ent tbere 
pro Q..uer', contra Opin. Ventris. 

Pro QEer' En breve D' Err. 31 atgae'O. 

<lrbe ([are in ftJo~t WO~J Simon Leach, '<tenant fo~ lLffe, Rc
mainner to bfs firff ~on, iRematntJrr in 'Qra!'l to 0fr Simon; toe 
~enant fo~ life befo~e tbe 1Bittb of tbat ~Olt, bp [)eeD, frnlen 
ann DeliUcre'O bp bim to tOe ufe of@>:t Simon, (but in fit!) abfcnCf, 
anO ttJitlJout bia iaotfce) furrCnnet9 l)i9 'lfftate to @lit Simon, (Je 
tontinueS tn~olTemol1 till after tbe ~Jll ts bOlll; tben @JirSimon 
agrees to tbe 0urrcntJer; ano tOcfl tntteD. 

~be £lnU£fitOllS are Huo. I. ~jHb£tbcr bV tbe (cnUng of tUe e 

Deco to tbe ufe of 0it Simon tit big abfence, tbe <!fffarc {mme. ~c!1J,:t tl'l: 
llfutel!' patTen; if (o~ tbrn tbe contingent ~emaino£r to tbe )L~r ~lte fUfren~ 
fo~ of tbe i~lail1titl in t(Je i)JhJtnal actton, couln neuet tlrft, lr~r~~~t~t 
becilufe tbe particular Q1;(fate upon tubicb it nepennetl, WaG gOIl on, wirhcut 
nnn Detetmrneo; tbe Q1:oll(eqllcnce cannot be llentr.'O, fo) tbat t{le his C()nltrl~ 
lLatu tt) plain, if Simon Leachs'g <!ftlilte fal lLife tnaa D£term!n'n or KnaN
llefo~e t[j( [)mtb of Charles, 'ria tnitb mp Qrlpcllt. 'm:ben anotbet ledge. 
f..~!l(ftiOn ip, C(lvCtbrr tOe arrrrfmCnt nftcrUli1rn9 {haff not I"li fl.'-' 
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latt, as to make tbe )LauD pars ab initio; but tbe fitll is tbat 
ltlbtcb 31 rell' on, anD fn ttutb 31 Doubren tbe otber, fo~ tbat no 
)Relation to a p~ec£tlcnt act couro tno~k fa arong a£i to Dfbell an 
<!fRaU beUen, tnbtcb tuas cuateD bp €OI1UCpaIlC anteceDent to tbe 
DeED to tubicb tbe Relation muff be; ano tberefo~e 31 PletentJetJ 
not to argue tbat, but Ollip tbe otIJ£r firfl QE. viz. 
~bat tbe lree-bolD alit) (!Effote of Simon, \tenant fOI life, nill 

innneDiatelp bp tbe DeeD, be(f tn ~tt Simon befoJ£ be baD an!, na. 
tiCf, 01 gatle anl' e~PlCr9 alTcnt to it; anD fo 'ttDaB a ~urrcnnet 
befol£ Charles Was bom ; tbat a Surrenner palfes tbe effate tm
metJiatelp, £tlen tllitbout attp etp~crs arrent, becaufe 'ti9 a ~On\1f!,c 
ance at tbe <ZJ:ommon lLaw tbat neeDS no Qgrecll1ent, I Inft. 50 .. 
Coke enumerates tbe Cltonbepancer; tbat tuo~k lUitbout lLtberp, o~ 
oruct Qi;eremonp, be putB tbe QIafea of lLeafe ano JReleafe, QtOlt-: 
ftnnatton, IDemffe anD @>ntt£lfOet, anulUJJ{f toe teU! mOereal1, 
If tbe Explicit agrecment of tbe lRematnOtt,man o~ BetH'rLio .. 
11ft tutte a <lI:trcum(fance requtrite to make it effectual, be wouln 
batle mentioneD it, ann not babe numb~etJ it wttb tbofe tbat neCll 
no otbet lRequillte tban a bare Decn tbat requite no fncb ac. 
Cent. 

([ben, if 31 can make it out to pour lLoltlll)ip, tbat fucb qcom
mon JLaw <l!:onbevancca neetl no c.rp~etret atTcntfJ, to para the (!f
fiate out of tbe ~Dlantol, anD tbat tbe Reafon5 of tfJe illlmeniate 
paffinlJ of tbe flfffate in (ucb <lL'afcG, boroa in ~Utrenners, as 
lncH O£) other «lConuevancea, then tbe 31nfcrftlce tum be talie. 
lConucpances at <ZJ:ommon fLatu no immeniatefp (all tbe <!E.rettt
UOIl of t bem UpOll tbe ~~antof.a patt) ntuell tbe <!Effate out of 
VIm tubo makeB tbe <lConuepanc£', anD u£Ua 1t in him to whom tOe 
([onUepance tfJ manc. 

]n cafe of Q!onbevrtltCcg, requtring a furtber act befiDeG a 
IDc£'O, tubc" all h.l bone on tbe ®1anto~'S3 part, (be ~aate patres 
immetltutetv euen lnftbout arrent O~ nottce: au tn cafe of JFcoff: 
nlCntfS mane to utuet(e 113etron~) anll ttberp maDe to ane jfeo[£c 
in tbe nbfence of tbe tctl ; tbe <!fautt llea~ m tbeln all till Vifit
gttement: ann fo '9 tbe 18 Edw. 4. 12. e.tPlefip; ann tbe fame 
is citen anD agrcel1 fOl fLatu til Mutton'S QtaCe, 2. Leon. 223, 
flOat tlJ£ free-bolO fi)nU be anJUDlJetl in tbern aU till tbep baile ntr~ 
agreeD: @o an Qfffate bp )Liberp to a feme Qtobett beffa in bet 
p~£rentlp befo~e agreement of brr ll>uSbantJ, tbougb tbe takfntI bp 
!Li'i.lcrp (OUln impo~t 110 Q!:onfent from bet, fOl fiJe tuas not able to 
Eiue bet affcnt bl' teafon of IJet ~obettut{', pet noon till file tJifa
urci', I Inft. 3· 356. ~o 'tig tn cafe of tbe <151ol1t at a Il\c
llerfion tnltb auommcnt , tbe jfrc£-bollJ patfetb tnllnetliatelp b!, 
(be Deft!, I Inft. 49. ann tbe JRftlfon fCfm~ to be~ bccaufe tbe 
QDlcmtol batb none aU on bt~ purt. 
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lit cafe of 0 JLeafe fo~ ~eilr£f, tbe 31ntereff i~ bellen !lefo~e <!.En· 

trp, on'O if eitbec lL£lTo~ o~ ILcifee, o~ botb 'Oie llefo~e (!;;!Itrp, tbe 
€.t£(lltO~B of tbe lLelfee fiJUn bolo it, I Ina. 46. b. 51 • b. ann if 
mt1ne to tUlo, alln one 'Die befo~e ~ltttP, tbe j]nt£teU fi)aH fuclJibej 
"11'0 vet rUt <!Ent!:!' no agterment milp be billl of tOe lLefft'e. 

t!be lReafons tub!' anp <lCon\)epance Dotb nU.Jcft tbe ~tlilte UPOIl 
tbe Qfrecutfon of aU teqllitcO on tOe ®~untofa parr, Do £Ill of 
tbell1 bolO in cafe of a ~utrentJer, aa well aa un!' otbet C!ront1cE
ante: Qrbep fecm to be tb~er. 

I. ~ ~i~ an Slbrurtlitp anti appat£nt 3lnconlJruftp, tbilt tuben a 
(ttollbcpance ta compleaUp erecutcO on tbe [)0110~'5 part, lbilt 
nottnitbtlanntng tbe <!Effate fiJoultJ continue ill blm, tuOen be UiltfJ 
none all be Cfln to tlt1.lcft bimfelf of It; aG Coke ta i Inft. 2,17. 

fap£f tn cafe of lLiberp, fii:bat it ('annot nann tnitb anp JReafolT, 
rbat oguinn n ~an'£t oWn JLtberp anO ~et)tn, tbe free·boln 
fiJouln remain in bfmfelf, tubell tbece is a !\Der[olt cnpabte to take. 
Jaom it t~ to tbe full aa unreafonable, tbat tbe eEftate fiJoulO tc. 
main tn Simon Leach agatnll I)ta own Deco of @>urrenoer, wben 
be balb none all be (an to part tuttI) it, ann l10tbtng furtbec tfl reo 
qtltre'O on bill ']3cbalf; fo~ tn cafe of a ~uttennet bp DeeD, ann 
(ometim£9 rnO~Da are 09 etTcllual tDftbout !Deco, as tiberp in 
cafe of jffoffmcnte,] con fee no reMon fOJ u ntfferencc.]!1 tbe eMe 
of i1 lReleafe to tUe ~cnant in }f)otferrton,tl)e QEffate Ueff~ bp DeeD 
illlltteotarclp. 

tfrben [bere is a };l~efumptiot1 in fLotu, tbut'tfS fo: a ®an'1J an· 
l.lamage to take an t!lffate, ano fo if:; it to babe bhl lReuetllon at· 
tacbt in 1130treffion! .motu no ~iln can be fuppofeo un\llU!t!lJJ to 
tbat tubfcb t~ fOl biB anuontage ; rol)ere all act ia Done fo~ n mall'i.; 
13enefit, an 2l\teement if) implteil tm tbere be a wHTe!st. Smal~ 
man anD Agborrow'G (!torr, I Rolls Rep. 44i. J. S. anO n feme 
fOle ate 310pntenantfj fo~ JLtfe, tbcp intermarry ann matte u teare 
of tbe [(Ltlue'o ~ottP renDlinfi iRent, tbe Ierne nice; beltJ, tIJiit 
t!]e JLea{c binllo rbe ~Ut\:liuo~, llecilufe it betnl) tnttb il renDer of 
Bent, 'UB tntclll1e'O to be fo~ (Jet 15enefit, onn fa goon till etPFr~ 
DiCagreement. tl>clO illfo e cont. '([bat if a feme Qrou£rt 
fl'rfll1t a Rcnt, tbe ®zant is nbfolutclp bOity, becaufe It (annot ue 
f01 bet '1i3cnefit; fo of nn £lDbltjJation: ~o if un ]nf,lHt lLen(e 
ILono t£ntlling ment, 'ti£l goo'O ttll [)tfagteement, but ifUJit!Jout 
iRclltler 'tia boi'tI. a JLeaft mnne to 1.Baton anO feme fo~ ~e"t£;, 
tOe feme tlJall babe it, if 11Je rututue, becaaCe tntcn'OcO fo~ brr 
')B£l1rfir, ontl con£equentfp {Joon tillllJe lltfagtC£ll, ml'O 110 lJee'O ot 
im rrp~er5 agreement to mate it !Joon. all AiTumpfit to mp 
~etbtlnt 01 arrent in mp ilbfcllCf, to croon to me till [)lfiltJrfe~ 
ment, Betley r ;6. Godb. :.; 61. ftbtG Rule boltla rtH'1I [11 tUI~ 
~ift of ~ooO.IJ , il~ i~ rcfolbril ttl Buder ano Baker'~ <!t.,!f, 
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3 Rep. 2.6. a ®~ant Of. ®oon~ ann QC~l1ttela ucffa tbe p~op£rtp in 
tbe ®lantce befole natlce. a 130110 l~ (ealen ann ileltbereil ta a 
£!Wan'£, ufe, tuba ntca befo~e notfce, bh, Q!;.tecuto~a map bling an 
Action upon it, Dyer 1676 tI[lbtcb fiJew£l tbe 3£lt£ral JR.eafOll 
ilnn 3lnt£nnment of tbe l,atu, tuat Wont is fo~ a ~im's JJ3enefit, 
'tis ruppofen euerp ~an 1£5 fo~ it; UltO 31 m~p be 11et!' confinent, 
tbat €.Slit Simon Leach tna~ al\Uap~ \DiIlfng to baue tbf9 (1;ililte: 
gnn as 31 fail) befo~e, an QfUate matte to it feme Qtollert, bel1£'l In 
bet immeotatelp tfU bet: lJJu~bann ntfagree9; ann pet fiJe connot 
iI!Jree to bini) bet fclf: S50 fa Hob. 204· anil in Pleonlng 'tt~ not 
ufCeffarp to auert btB arrent, fo~ it bella till be 'Otfalltee£l ; Swayne 
ann Holman's QCa(£, Hurt. 7, 8. JaOW, m!, 1L0lO, is tbete not 
tOe fame p~crttmptto!1 anO appearance of '1l3enefit to bim ill Bener
fion in tbe QCa{e of ~uttcn'Oet f ]!j it not a palpable alluantage 
to him to 'Determine tbe particular (!faute, nun to tenuce Dts own 
into paffduon f Dnll tbetefo~e tbere cun be no reafolt WOP an ar .. 
Cent fi)OlliD not be tmplictJ tn @>uttenoet~, a~ lllell O~ otber \!tOrt
bejJance~. 

~f2Cben furtfJct; ~be lLam tuill not allow o~ [utTer tbe ®pecatfon 
of U ([onuepanc£ to be tn fufpencr, ann to etpel't tbe agreement 
of tlJe J.\!}attp to mbom it i£1 man£', becoufe tbe ~ate of tOe lLatu 
j£\ to PlCllCflt an dtnccrtatnt!' of tbe free· boln : tltbfa feem9 tOe 
gtear Renfo", tub" it free-bolO cannot be granten in futuro, be
enure it wouin be barn £Inn Ulconbentenr, tbilt a ~an fi)ourn be 
iJJiuel1 to b~ing biG Precipe o~ real Action firft agail1l1 a ®lanto~ ; 
anD n fter be ban PlOC£etlcn tn it a nreat 1.l1bilr, it fiJouln abate 01' 
il '<i:tal1t1aUon of tbe .free·boln to a ~traltlJ£t, bp uaroH of biS 
9IJreemeut aftetluflcO£t to fome c[onbevance mane befo~e tbe ITIrit 
b~ou!Jbt : jfol, mp ).Lolll, tbtSl muff be tbe )ReMon, o~ tbet:?,a 
110ne at afl, fOl tbetc's notbtng in tbe mature of tbe tbfug tubfcb 
ran be calien a lReafo11 8glltnff paffiug of a .)free·boIO tit futuro, 
fo~ n iR£llt de Novo map be lltantetl to commence in futuro, be
(~u(e tfJat befng "ctnIp crrateO , tlJ£te Cull be ltO p~ecetllmt Bigut 
to b~tnlJ onp teal atlion fo~ it, Palmer'fj Rep. 29, 3("). .Botu all 
toc {[1nCfttatntp,tubtcb tbe lain abuo~~ of a .!free-bolO, muff fol: 
hJtn tn tbf~ ([afe of a ~uttenner, if Hotbing para ttll an ~!Jr£e
ment. 

13efitJcfJ, ~lap no but confiner tbe ([onu£Jticnce ann Jincon, 
11enience of Eucb IDpfnion; anO 'Until be apparcntlp mal1ife(f, tbnt 
tf)e boUGuer is,) on out nOr, notwitbffanDtng tue ®bjrtlton mutcu 
] IZtpea to bear ftom tbe otber fioe. €))uppofe in tbio <Ztafe, a 
Precipe ball been blounbt ogatnft Simon Leach tue tijtcnonr, tbill 
QlOuln babe p~oceeDetJ ac(OmttllJ to tlJeit ®pfnton, anti be coulU 
liot babe pleaDeD tn abatement till ~tt Simon billl ajJt£ctJ; ann 
flaer a IOOlJ 1J:>~l,1I.lter~ in t.Oe ~uit, be mtgbt boue plcanCil an 
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aiJtcrment of S>it Simon'a puis darreine continuance, ann oe
feateD nil; nnD 31 fee no rea(on tubp an!, Curb tE)[ca o)ouln not be 
ntnnitten; fo tbat tbe fame 31nconUelltcncc, nf) to tbe r.mngtng of 
teal aatol1~, b010f.) in CZl:ufe of @>Uttfn'O£t5, if£) of ctbcc ([GnUfp, 
nnC£f; • 

.motu, on tbe otber fine, pou fop, fltOat if a Precipe lh1t1 i~relt 
b~ougbt agatnll ~it Simon Leach, be milJut {Hlue plent'cn bta 
IDtfagt£ement, anti (0 baue abateD tbe [Gtit up non-te
nure. 

Sol. ~bat mun be agrc£tI; but it t~ no J,Jrrat£'t' ];liconuenfenrf, 
tban tbe plea ofNon~tenure fs.; in aU otbct ~ofcfJ ll1baHoruer; l;C' 

fiDes;, it muff babe aoaten tbe mttt tmmeiJiatelp, fo~ be ~>laW 
not babe abatetl tbe [[lrlt bp OllP [)tfagcerm£ltt fiftet i}(: i)Z4L t:n~ 
ftl1cren to tt; lllben a~ tn tbe otOet Cltnfea it mil\bt br p!rilNn puis 
darreine continuance, nntl confrqucntlp after a long J~Jogref~ m 
tye ~uit; befitJee, it'~ male implobable tOat be fiJou!o tHfl1!Jrec, 
tyan tye ctyet; fo~ all ammt to taite, i~ toe iHleHeff tuing in tbe 
l[1olltl,fo tyat tbe~{fcbitf to a IDemantiant 10 ll£1tbet fo gr£at)no~ 
fo p~obable HJ) in tbelt QCafe. 

9:£$ to tbe inconbcnfcnce of makfl1lJ a IDec'O of~UrtCllner, attn 
continuing in Poifcffion, an'O tbefellp tJeffcoping ann tJefeattng of 
1ReCOlJerp, @)etttemcnt anD QI:bargeo. 

Sol. fICbifJ {)oIOs.; too frcijucntlp tn otOer <!ConbepmtCc!1, aun pet 
tn tbefe tbe free-boln \:lefta immeUiotelp, tbougb a IDifilgreemelH: 
lJotb afterWarD£) nibcff it. 'l3efineu,tbcp tUull agree,tbat an e.tp~efa 
QUfcnt tuill make a ~UtrenD£r dfftlUal, tuoulIb tOe ~UttellnJee 
lJo not cntct,antl confequcntlp tyo'tuc£Hfcut map be (19 grEtlt a@)('a 

trct as tye DeeD, pet It benG tue Qfllate in btm; fo tUiU tbe !Db: 
j£tltOlt Qf.) to ~ttanJJetg, tip continuing tn PoiTcilion,fJo!ns D9 HJfH 
til tbelt [)plnion, a9 in tbat lllOfcf) 31 contenn fo~; fo~ tbe <!Clratc 
befis.; bero~e ~ntrp, tbo'it cannot maintain \trefpnfo ~J:(.ra~L QEn
ttp, onn toot arrent of tlJCit9 mirrot be (~ept m3 p~iualC, mtiJ (011-
fequem!p all tbc ~tfc~tefa PJctenneo U1OUi'O foHoUJ, lIS:; mml) fiZ ~[ 
no etP~eraaffmt \nere requtUte: t[tat De fg urcomcQi.enant b£[(l~e 
ClEntrp, ann tl1 uft be fo rucD tn a Precipe, ate (un Authoritil:s~ 
Bro. Tit. ~urrenner, 50 Hutt. 95. 

Object. ([bat in <!Cafe of n ~utren'Oer, an naunI AiTent is; ne, 
celfarp, 09 Attornment i~ to tue ®?ant of a &eUetfion, o~ tr
Uerp to a feoffment, o~ ~.recution up (!fntrp tn Q,Cccbangc. 

Sol. ~bat Afient i9ucccffarp {l~ a C2l:trcumffance, 31 ngnl1, but 
no, nnn muff fllJU£ it an QElfenttnl to all Ql:onbfpaucc,;; fOJ cbct!, 
([onta:piillce fuppofnl, tbilt tune are two J~et(one, ultn botb aC
fent ; fUlU if tIJat Anent be DenieD, It flnnu[a tbe ([(H1bepaJ:ce : 
'JOut t[Jat U1bicO 3i no affirm ig, @:t}ilt 'tis:; not rrquirfD fHl a QI;{r
u"nUallce, a.a !Liberp anD attom Hlfnt are, to p£tf(a ttc Ql: onnep. 

,] 11 (r ~ 
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ante; fo~ an Affent tn all Qton\)epance~ f~ tmptten in bfm tbat 
takefJ, ann tbi£) bV 3lntennment of LaUl wbicb i6 au ftrong a~ tbe 
ef.tp~dfion of tbe ~att!', till tbe conttatp '00 appear, anb tbere'~ 
no czronuevance at QtommonLaUl tbat Dotb not lUo~k immeOtate. 
I!' tulJcn tOe ®~anto~ bntb none all on bitl part: ')Sut petbap~ 
tbep'll 

ObjeCt, ttbat ~tCbilnge!) no not lUo~k immeniatel!'. 

So].1tbat (fonb£) upon a pattfculatlReafon; tbrre muff be au et· 
p~ere, mutual AfTent, bCCllufe tbere muff be a mutual recip:ocal 
®lant, a~ appeut5 bp Litt. SeCt. 13. Finches Ley. 27. 15ut 
in cafe of a ~Utt£n'O(t, tbere'£; notbfltlJ to be none on tbc JRe
berfionet'~ part, but to take, ann tbat tbe JLatu tntcnn~ a Wan 
tutfHng to no till Dtfagreemcnt appeat~. 

Obj. (S:bat tn Qtopp·bOltl ~uttenner5 toe ~t1atc am tCll1air.~ 
in tb2 ~~rrenncrol, Forfch agofuft Walch, 2 Cro. 403· 

Sol. QIbat'5 founDell upon tbe patticular QI:uffom, ann cautlot 
be urlJen a~ a lReuron tn tbf~ Q.Cafe; benne£!, tue Bearon i~ plain 
lbere, tbilt tbe )Lo~n map babe a ~enant fo~ Di~ ~etbiceg, anO if 
it ftJouin not be tn Dtm, it couill be in no ')Son!!; tye Qtutlotn tuill 
not allmlt it In tye Ccfiuy que Ufe of tye ~Urrenncr, becaufe 
not fo runey il~ a ~~£rentment, onO lbe lLo1n fa not capable of 
bautlllJ it,becoufe tbE €3lurrenner ifj quafi contJtUonal to Ditn, ann 
not to yt~ (ufe. 

Obj. ~bat tIJhl f~ like to tbe lllefignaUon of a 13rnefice, wbicb 
cannot be plealleD oa goon tm acceptance up toe 15ifiJoP, a~ Bro. 
tir. Barr. 81. & Noy. 147. & 2. Cro. 197. 7 Edw. + 16, 9Ed. 
4· 49· 

Sol. ~bat ig no map to be complltetl to tufa Qtafe; fo~ tbat'5l 
an Q.fcclcfiatlfcal WattH, ann founnell ratber upon un Qfcclefiatlt
(flllReafott ; tye )Rcfignation in of tfJe <lure, tattler tuan tbe 13e
llcfice, tbotlgy tbe on£ folio1.tla tue oruet; tye Rcurrnotion is not 
to a ~all inteteftetJ ; tbe 'IDtl1)OP acquirc£' no 3!ntct£{f tbrtcin b1' 
fucb a lRcfilJtHltton, 'tie ma'Oe to {Jim a~ a fpttttuul31uo~e iInn 
garber, tuba (bP renfoll of biG own ]urt£oftlton, unO tOe ll3~i£tbl 
[)bc'Oi£ltce) bntb ~o\nCt to jutlge if conuenient fo~ tbe Q[.butc{], 
ann no Formedon ftea of a lRe(fo~v, fo~ tgrte',£; neityer Remain
ner, Beuettcr o~ Defcen'Ocr of tbat; p£tbapa bp tbe <lCanolt JLam 
tbe [)ltJinarv map refufe o~ cenfure btm, if be teligue a QLure be 
is brll quallfien fOl; anD pct tbe li\£(igttatton of a Donation to 
cue of nno Jfounner9 cnurea to botb. Fairchild anO Gaire, 
2. Cro 63. [[lberean a ~Uttenn£r ill quaf'i a nerel~toa o~ qUit .. 
Hug of tbe lLanD, o~ bin Clftlate in (t, ann toetcbv tbo: It\cbstfion 
tJl U\ematt.~rt tahe~ @otfrtTion tmme'OlnHIt', tbe jftec·botn hl 
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transferren immenfatelp fo~ fear of a fufpence of tbat tree-bolo; 
tbert'~ Ita rucb feat 01 fltate in cafe of ~iltrOl1age£l, becoufe tbep 
baue tbeir 19.:obtfion. In a [lacanc!, tbe ID~ninatp ia to tal,€ 
cote COl tbe fupplv. of tbe <ZI:ure, ann map applp tOe Jj:)lofita tbete~ 
of fo~ a )Rewarn to bim tbat' fi)all actuallp offictate tUeretn. 

A Surrender ta quafi, a ®~ant of tbe (term o~ particulL!r QE. 
fiatt; anD fo ia tt brIO tn Pieto ann Pembertbn'$J <[ofe, I Cro. 
J 0 I. ann being a ~lant, no ~an can queftton but ltlbat Pflffea 
bp ~~a"t, notb bea tmmenlatelp, ann fo contfltllc~ till Otfarruc
lnent .. 

A Surrender o~ Surfum redditio botb not ex vi termini, fmpo~t 
o~ require anl' e.tp~eCs olJteement of tbe JRellerfioner, oiilv it Drtc, 
Haion of bia own flfHate ann bts A{fent, tbat tbe ctoer l1)all tuke 
ann enjop it; tufs ia all tbat tbe mo~n can tmpo~t. 

Obj. Cbat tuere fa founn in tOe <Llerntct an Acceptance ann 
Entry, rutb a Do!', ann not befo~e, anO no alJcetmellt can be in, 
tennen contrarp to lUbat tbe 31urp finn. 

Sol. 31 tOnftr~ tbere ate fome (llcb ullkfnn [[(OlOfJ (nCetten ttt 
tbe mettlea', but tbat wtllnot niter tI)e <[afe; fo~ if tbe lLatu 'Dotfj 
not require an £.tp~efa Agreement, no mo~e tban it notu fln A(fent 
on tbe lLetrce's part, tn cafe of a ILcafe ann JRefeafe, toeu upon 
tbe (!f.tecution of all on tbe ®:antofa part tue Ijfrec boln patren, 
unD tbat immentatelp; ann tben tbiG tinning no Ulop altera tbe 
<ltaCe : Jfo~ if tbe ~fiate patren b£fo~e tbe etP~erfj Ailent, if upon 
tbe Aa of tbe ~lillltOl, toat ACt being fO~ tbe lReueruonet'£j no
bantage , tbe JLaw implien an A{fent till tbe contrnrp apprnre'O. 
'fitben tbe finninJJ of tbe Agreement tJotb no tuillHl alter tbe Qtnfc, 
anO tbe [[lo~tJS (and not before) ate repugnant, onn tbetefo~e 
floitJ, becaufe toe JLaw impHe'O an Alfent at fira, ann no DifaiJtee
ment founo, 'tiS a lloan <!tonfeqtlcnce of tbe jfree bol'O tnHli£: 
Dian:I". 

Obj. ~but in Plen'Oing of a 0urrentirr, ft'~ lJcneraUp raft; ad 
quod~-~- agreeavit, ann tbat tIJE Jfo~ma of pleilotulJ no ftj£Ullt1!Jat 
tbe 1l,.,atu t~ in tbat Qtafe , as Raft. Entr. 176, 177. Fitz tit. Bar. 
262. 

Sol. I. (ltbefe are nIl in Attions lnbfcb ate b~outJbt in n Difaf· 
firmal1ce of tbe @)utrentJet, ann 00 tmpo~t n [)lforrtcement, an) 
tberefo6e tIle iDefentJant balb 110 means to bat , o~ alloto [tirO a· 
greement, but bp l1)£lDll1!J nil npl£fS Agreement bcfoft: as iii 
i)ebt fOl Rent, [)cfe110illtt pleana a eurrenDet befo~e tbe Rent 
became nue; tbe bHncrtng tbe Action Was a [)t[iltJtermenr, fmtJ 
tbetefolC nn crp~£r!lagrel'l11£nt befm£ was pleaDeD: ao in ~aflftC. 
iDf tbe fume natutr, 16 Picco an!} Pemberton'S QL:llf~~ , 2. Cro. 
] 9 I. in Rrpfebin,tf)e ~bOtu:p mag fot (1 t3.ent,QL{Jilrrre : 1 i:i5 plCd (J. 

ttl ftl b(lt of t~e aUDll.'n-) tvat t{Je 1Pl;lm~tff oemt'ttJ U)~ Ll1~1U 
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out of tubitb toe Rent {[uen to tbe Avowant: ~be Avowant r£~ 
plieS;, tbat be ruttcnn~en dimHion. pr~d. 'Qro tnbicb tb~ t.9fatntlff a· 
gteen; tbt~ is; of tbr fame lH'ItlttC tnltb plea'Ofng It lit bat to an 
ACtion of [)ebt fo~ iRent; but tnoen toe ACtion fa tn IJUtrUQnce 
(If toe ~utrenner, tben 'tf~ not plcanen; fo IS Rafi:all Ent. 13 G. 
in Qtoucmmt fo~ fjeall1g bim, ann tbe Defennant pleuo~ a But
rennet ln 1Bat \tJitboltt Uttp acceptance. 

2. ]t iJ) not unt\JrrCalfp fo, fo~ ill Fitz. tit. Debt. 149. Debt 
fo~ Bent; iDefen'Oont ptenns in 13ar, tuut be rurtettn~en, bp [ole£ 
of wutcu be became rei~eD; tbere'~ no mention of pleanfna anp 
9greement, tbo' toat ACtion tua~ ill btfaffirmilllce of tbe ~Ut
rennet. 

3. Jlf an agreement be necetrdtp to be pleanetr, tbat' ~ f:~Ifinen 
Ill' an implieD, aa well a~ bp an e.tp~er~ AfTent: €5uppofe l.e[ee 
fo~ ;Ufe llJoulD make a JLeafe fo~ ~eara ter~rutng Rent, anll tn 
iDcbt fo: tbe Rent, tbe JLetfee fiJoulD P(CUi), tbat tbe LSlatnttff, 
befolc tbe Rent grew nue, OiD f«runner to bim fn lReberfion, ani] 
be accepteD, ann lJ1Tue tahen upon tbe acceptance; ann at tbe 
tErtal It be p~ol.l£lJ, tbat tbe llDlatntiff ban e.recuten a [)een of 
~unenller Cas 'ri~ bere) to btnt in !Reberlion ill btJ) abfettce; 
WoulD not tUta turn tbe Onus probandi upon tbe ~latntUf, tbat 
be tl1fagt££ll to tbe 0UttfttDer f iSJurelp bf~ agreement prima 
facie wOllIn be p~£fum£b, ilntl tb£11 tbe )Rule t~ fiabit prxfumptio 
donee probetur in contrarium. lt t& not aituaps pleaOetl; ann 
lllbcll pleaDe'O, 'tiS upon a fpettal )Reafon, to conclutJe tbe ~ilrtp 
ftom otfngtceillg. 

4· JElo Qrgumcnt can be ban from tbi~ pleatJing, to make an!, 
fo~(eaI.1le (!tol1clufion in tbe ~oint; fo~ atlmit an e.rPlefa AiTent 
Ileceffatp, It (,lUnat be neetlfut to be pleaneb; fo~ if it be a fleeeC. 
farp Qttrcumtlaucf to tbe ~onb£pance, n9 tibCtP, tbcn [urfum 
reddidit impItf~ It, lJecaufe it cannot be n ~urrenn(t wttbout it; 
il,S Jf£offmcnt implie9 lJ.,tlJerp, beCilufe ltO jfeoffl11cnt lllitbout it, 
I Cro. 162. ann 18 r. motu it'£; an ono l.Uap of ntguitlIJ, to 
infEr, tbat tbe !Law is (0 ta 11 }?otnt, becaufe tbe plenOiltJJ is fo; 
lllbcte£l~, if tbe latu be a~ tbfp fop, lbe pleaDing neeO not be 
fo. 

Obj. rm:te [)efctiptfon of a Surrender tn tbe ')Bonke is l.tlftb an 
AfTent, I I nfi:. 337. ~bat tbe futten'OHll tJ fa tbe pteltJillg UP an 
<!];ftote wbicl) n~oU1lUl bp mutual agreements between tynn, Per
kins, cap. Surrender, Sed. 608, 6c~. 

501. 'QI:o tlJifl 3l gtbe two anfWl't6, I. t1tbat ebctp ([onbcpance 
r£Qutres tbe aJ:onffl1t of botb ~artt£n, ann an Agreement i~ ttC
ceffarp; but toe ~ery fa, [[(befber an Agreement is not in
tenDeil lUurre it Deen of Surrender t~ mane 111 ftc abfence of bim 
in )l\c\lerfion f mbetber tbe )Law \1l~1l not rnppofc an Afknt, til( 

a !Dlr· 
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n l)tfacrrCElU£nt appeilteD f Jif tbe lRe\lerfionrr lUere p~del1t, be 
muff f'gtCe, o~ Dlfocrtf£ tmmeniatel!'; nnD fo 'tta in aU otbec 
([ollbe! nHen:;; unD fo ure all tbe QtaffSJ put bp Perkins of @)ur
tennetu mane to tf)e lL£ffo~ in ISctfon ; tbe [[la~Ds of tbe 1500k 
ute, '([be )utTec (ames to tlJe lL£tTo~, anD [aito 'Jl futtrnlln. 
Perkins (airl), ]if tbe LetTol Dotb not autee 'till noill, f01 a enr* 
ttllOer cannot be agatnff biB [~.1tl1: 'qCbts map be aU true, anD 
pet What we (OntEuD fo~,ma!, be lLaw too; fOl bp no l2rollutpance 
can a ~an baUe an (!Etlate put into btm iHJainU bts [[lill nno bJ) 
gOlee: 1.But 'uutll be bilrD to 1l)£10 a 1300{,-Qtllfe atljulIgctl,ill{Jere 
'0 DeeD of ~Uttentl£t {g exeCuteD tn tbe abfence of tbe JReucrfi· 
Oller, ann tbat notbill(t paf.a tnt be (ourent£;. 

31 DO agree, tbat a v,fagr££tUrnt tutH hull it, an!) fo 'ctum ilt 
a <!Cilre of it JLrafe fo: ~t'at~ Ulane in abrencc, line, jfeoffmenr~ 
l\'tJltt wtto attomment, '16orlJofn ann €lIale, pet tbrn tbe <irerm 
bene befo~e alJttl'm£lit 0: BoUct. 
~bt 3lnconuentrnCifS} \tlouill be infinite, if II Surrenner cOllIn 

not llperil, e un on £Xp~fra attent of tbe Surrcndrec, fo~ tbel1 no 
Surrender couto be to an ]Infant, nt lenn \1lb£ll nutlet tue ~earg 
of {)tfctdlOn; fOl if {tbe a necctfnrp ~ttcumtlance, it cannot 
be om1ttrO in a np ClCare, itO tl1o~e tl)an Liuerp o~ attomment; 
fo aHbouJJb alt 3lnftlnt of a ~olltb oln fa bp lLaw capable to take 
an C!tlfatc, bectlufe '(IS fo~ big auuontagc, pet be murt not take a 
pactti:ular ~llate upon Wf)tcb be batb a lReuetlion £tpet1ant, bee 
(aufe it mun enure bp wap of Surrender: anD p£t an lInfant bp 
OUt lLaID, ia capable ofbetng a Surrendree, as \nell aa il Grantee ~ 
fo~ Ulbofocuer i~ capable of n Surrender, fa capable of a 
Grant. 

tlI:enont fOlLtCe, nnn be in lReberuotl fOJ ILtfl', map furrenOet 
lUitbout DeeD, ann tbe ~(fate of bitn in Rcuerfiol1 fi)aU be fut: 
rel1n~enl1p it ; fo~ it [eems tbta U)al{ cnut£',oa a Surrender of tfJe 
firfi <ll:ffate fo~ JLife to tlJe nett, UIll) (0 'tia a Surrender of an~. 
fiate tnl\!>olfefftOll, 27 AfT 46. 2 Rolls Abr. ~9~. JaoUJ beee tOe: 
JReberfiol1tt fo: ILtfe ncuer "Bteen to take lln~ Qftlate ftom tue firff 
JLeifcc. 

I Ina. '9 '1. 2.14. 3lf there be tlUa 3!ovntena!1ttl in lRcuetuon, 
a Surre:nder to 011£ enurrs to borb; bp UJbtcb it t.a platn, tbat flu to 
one a)oletl> tbe [)tetl of Surrender operateO \Uttbout atTent, o~ 
.eoUcr, Bro. Sur. 39. 

@>uppofe ~fl1at1t fo~ Life tl)ouln 11101;£ lLiucrp upon n ~~at1t of 
bfg Qfllate to btm in l.~e\lerfiOI1, ann tIDO otocrG, ano tlJe JUu£'cp 
be mane to toe otlJrt!3 tn tbc all[encf, ann Witbout t(JC BJttce of 
tDe l\cuctfilmcr, tOta lLiuerp fmclp l1)klll WOlk inUnetliatelp, rurn 
iHJ to t!Je Uloofc (!Ettl1te; nnll tf it Dotl) , ft muff enure u.s a Sur
render fo~ n t!j{ro part; fo i~ BfO Tit. Snrr. 1 I, 

B. t ~lUppO~~ 



8uppoCe (tenant fo~ lLife of Black-Acre, fi)ou!O bp .teare ann 
lRc(eaCe, conllel' Black- Acre ann White-Acre to bim tn tOe 
)Ke\)anon, ltlbo batb no lioHee, muff not BlackrAcre pafS 
till Jaottce ann arrent, anD White Acre para immeniatelp: 
fo~ Black-Acre muff pafS' bp tuap of Surrender, unO tn PleaDing 
pOll muff fa» {ur[um reddidit. 

Obj Perryn finU Aller'~ Qinfe, in Owen's Rep. 47. '~fS 
tucre fain, ~but to make n lJoan Surrender, tbere muff be an im
meniate li\£bcrfion in tue Surrendree, lIDoffeffton in tbe Surrender 
ror, ann nn Agreement of tbe ~atticS'. 

Sol. ~bnt Ql:ufe con be of no Qutbo~it!' in tbf~ ~oint, fo~ tbat 
1rla~ ~eitant fOl ~eat~, tbe iRebccfionct fOl ~ears QCo1.lenrUitS 
ano agreefj lUitb J. s. ~bat tbe til:cnant tlJoulil enjop tbe .lanD fo~ 
a longcr ttetm; anO tbe ~a!re tnafJ, If tbnt Were a Surrender: 
ann belo not, anD tllitb JJoon RcMon; fo~ unnoubte~l!, tbe ~Olt" 
rent oftbe ~el1nnt ta necefi"arp,ann tbere COUlD be nonefntenoetJ, 
ann tOe f!enant \Ua~ no ~attp to tbe DecD, but a petfea ~ttait:l 
get; nnn tbe J]nrent ann agteement of tbe nt'attie~ to tbe Arti
cles,1l.la13 unDoubtetJfp tijot it ffJoulO not etttnguifiJ tue otber ~ctm, 
lUl0 'twaa mtenDen a ~Utr£nnet bp 110 150DP ; befiDee, turre's a 
better Jaeafon tban aU tbfo !Jlben, viz. 13ecoufe a lelIer: (term 
(ouln not merlJ£ in a greater, tue iReUetfioner being but fo~ 
~eore'. gnn Anderfon, anO tbe teU, go upon another JElotfon, 
([bat a C!CotJenant bctttJcCI1 tlUO, tunt a tbftD ~an UJall enjo!, 
lLanO, ifj 110 JLeare: ::futtbn, ~be lRepo~t con carrp no great 
gutbo~itp witb it, tbe ~are til ODOlp put; a 6}9on rei~en of LanD 
Ill' !LEO(C fo~ 30 penra makca &c. 

g ®1Gnt of a lReuerUon mop be witb attolument hlitbout ar
rent o~ J"tlOtiCF, fOl attommcnt Utap be in tbe abfetlce of tbe 
(fi)~nt1t£e, bp an arrent neelatcn on bearing tDe Veeil, tnbicb was 
OttJp feafetl ann Drliucten to tbe ufe of J. s. I Infi. 310. Bro. 
Tit. Attor. 40. Tooker's Cafe, 2 Rep. 68. 

'([ben me nte uere in n QI:afe lVIJerc fa ottlp a continJJcnt JRe
llHlinncr, U10teb i.e l1ut a MUD of Scintilla Juris, anti not mucfj 
fntJouteo tn JLatu. <L1pon tbia ~utr£nOer batb been a long ann 
qUfet ~o(femon, ano t\1.1o ~fittiaJJe,~ettiemcnt~; ann tbere. 
fo~c 11 Nap£'O a iRetlcrfal of tbc 3lu'Ogment in tbe lZtommoll 
1l:>1 fa r;.----

Note)311:lft'l not otlJue tOe Jj1)oint of Relation, fo~ t(mt 31 lJoubteb 
'tUJa.9 barn to maintain fo ftronlJ a iRelation, tbe lRcmatntlct bc
tnff fJp t!rttle allttcrOent to tbe @luttcnncr, tt being \)ctletl in 
Charles bp ffiettue of tbe [(UiII, ano fo paramount tbe ~urren~ 
bCt: 'i:G tooteo tue arrEnt ntUa relate, ann confcqufntlp no me
fntion to tbat IDc£o of 0utrE'ntlrr IlJull 1:I1\)('tl fln eefiate inuetl. 
(.lJ bp <llHtuc (J~ Jrolce of t1 [[1m 01 QIon\Jr.pnncr £tfcutetJ befo~f: 

f!C lklt 



l\1ich. 
Q.:0a~ tf l1lt ~;{fate Linfnf) to tl' ,{ ~J P:i!"i i1 t[OlittnrrC!lC!t, '02 u Pjili. 
H ~£fLt'.J~n J~)O:l njftnc 02 jfcotfmi~\!t to UIfea, ruben once t,1/C;) 
o~ 'cz nee, it relrltea to tue jfmc o~ Jrcoffmcnt, us if immrtlintzlp 
IimttcD tbet;:'U)Oi1, I Rep. 13~, 15 6. sf tb2 f)H,C1Ji;HO tI(fC0t~;~· 
m:e t~jZ :;Hir~'0 <!Effatr, ann tben tbz Dfrcontil~uet CO;;U~r{1 bnck 
toe eUate ~~D tfie Lone tn tbe ab(wcc of toe ~)uGUunb, U.:.{ja, n.1 
Coon y.~ JC fWCW50f H, Difagrees to it ; tbt~ fi):1U not tarte ·~'~ll;~P 
tueaemittn tubtcb tbeiLam tn~ougIJt UPOlt [Jet firft tnl{inlJ tfjr(;:1:H C 
from toe Dt[continuer, I In(\;. 356. Jones 78. l1)zcilufe ftJ2 i~ 
in of a GLttle paramount to tbe~ol1ue~nc£,to UlblctJ t~eCiFiiL~rz z
ment relatea ; ann tbe fame Rule boloa fo~ agtCemz:lt; ;;;';? u\' 
tbta optntoll Ulaa nil tbe ([ourt of ([ommon L9!eu~, iWi) nm:c: 
fo~e '] fflr'n not tbtal90int. 

®~. Row at!:~uen e. contra, ([fJat in a Surrender tiye nmtnJ! 
AfTent of tbe 113~1rtie£) to neccffacp, tbnt it pilrdCuhjt ~e1Hlm (r;!~
Hot Lb. ~j'.U up bfG IZ!;ffate, nolens volens to UJC UCUzLfJ;JIEi: ; tIjtlt it 
Surrender pleaDeD lUitb0Ut AfTent, is ill ; t{Jut a Surrender Hj iiI,£,
n nef2:Z:·~i\t'.S!l; tbat anAiT~nt cannot bz p~c[umel) 1011uea 'n0 fDmHJ 
tbc:t be nto not fliJrec tm fiue peara after. t)Z cHen VVinchs Ene 
477. Palm 344· Dyer' 10. 9 Edw. 3. 76. 2 Cro. 19i. Sid, 
75. 3 ero. 437. 3 [ Aa: pI. 25. Bro. tit. Debt 93, 94. Kelw. 
194, 195. Dyer 25 8. 2 Leon. '9 2 • 

'([be nctt Term, ~l. Se~jeant Levins GtlJUen pro QEer. cn 
Breve d' Err. ttbat tbe <!Effilte paifea generuUp bp t1;C aLx cf tbe 
~lUltto~, I Inn, 110. QCben in tbe ®~ant of 11 gf:.terfic;, it p,l[lC~:; 
between tbe ~artteg tmmel1tatelp. 31n lRelenfe!J no Ql:(l~trent 151 
necetrdcp t {pe ctten Raft. Ent. in Debt Releafe I. J 36. CoLes 
Em. 188. Dyer 167. I Inn. 266. 2 Inn. 674. If n'LU:vfc 
be mOile fo~ ~£nta wHo ([onDUlon of !lccruer, to£ QEfii!tc PJff;?z 
p~cfentlp. {!J:1).lt ~rtfJi1nges 11ann upon anotb~t F~ eaton, [,:;; 
lucre mun be mutunl Ads: trOut fl \·f5:ul1t mnp be pleaD::'t11lJHf)' 
out Auent ; anO tIJh:Ho founn 09 U l~e!eare ann 0~,1llt. '€i:J tr:1l:', 
tOe-IDNnt turn!) bpIDpetation of !'Lab inw a Surrcnder,t~lt era'd0 
n ([51iUH; bcte JtiG U gooi) 06iHlt: £b1ll \f)src:' ~ no '13C;Gl'D ;,[J;j,: 

[:;-nt 'rcQlHrcn to t1)at, but bi9 oIDn ! f)ere it fitfi: UJo~k~ 69 a l;tj?,l lit: 
([ben if toe ~ftate Were out of Simon Leach, it mattcnl nct 
ltJbfrf,t~Jz ([ontil1gclHp t~ Deftropet'l. 

Gold c contra i!1:fJat tbe J:mp m«(~e II fpecial ~onclt'filJlt, if 
tue fatt! Simon Leach futtCntncD o~ not, ttlbir{J neffropG toe mcJtt
Ott of pafrtnlJ us a QDJ,ant: ~)nl, tbat no Q.I;llllte palfe£) Ilt QCu'u: 
mon!LntutnttiJottt iAuerp, Qfntrp, 1.1: alJccement, uutera in (ti1fe 
of fin (!f{foppcl ! ~IJi1t tuI]ofoebCr (omea to an ~tlilte bv anp Qron. 
bLVLl!,tCf?, iil callen a 19utCl)afcr! motu 1 Inn. 3· lPurc{)afe h, 
u£}.'re n ra:w comc$J to lann per fon Fait on ~crre£ll1mt: €iJat 
.(bm tn :S:i~r~l1DC~i3 in taw it {9 tbe acceptance o~ tlcrreemeHt of 
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tOe Wattles tbat malten tbem goon: l1)e citeh 2 Rolls Abr. 787-
12 Edw. 4- ~. Perkins tit. Grant SeCt. I. 13 H. 7. 26, 27· Plowd. 
87. B. 2 I H. 7. 6. ann tberefo~e conclUl.leD, flrbat no arrent be
tnlJ bnn to tbe eUtt£lll:let, ttll after tbe ')BinD of Charles, 'ctDaf1 
a bOil) ~urtcnner. 

!l S" d Ch. Jun. Holt. Qs to tbe mO~ng Releafe ann Grant in tOe ..... lltreJl er . 
ora T want iDce'O, tbrp (igllifie l1otbtng; fo~ a Grant ttl tb(fl ([ofe couln be of 
for Lite to 110 illlaH Ulitbout lillerp; tfJoulJb tOe ~lo~nfl of tbe DeeD be 
him in Re- Grant, pet It muff be pleaDED naa @>urrenner, anll not otberwife: 
veriion ~ot. (tbut a @>uttennec IG a particular ro~t of ([onbepance,ann agree
good, tJl~ hiS Il1fl1t in Il£cefforv to petrea it; ann fo Judgment lllnSJ affirmeD. ann 
~~;~;~~ent u~tecUHlrtH) ~bat 3luDgmcllt re\letren fn tbe Jl)oufe of Jl..o~ns; Om-

ntbus BalOmbus pur 111011 Clyent. 

Bird vet/us Geary. E11t. Hill. ulc* 433. 

A Ction on tlje CltMe pro eo quod cum tbe plainttff Pafch 
Anno ill B. R. {Jan reco\leteO 8lJilina 011£ T. G. tam quod. 

dam debit. 600 1. quam 50S. pro miiis, ann ban (Ufn a Fi!:ri 
facias to tbe @betUf of M. tlltE'CleD, ann lln.lcrfe QPoons [0 tbe 
llaille of 400 1. Were felictl, ann in <!fl'ecutton Detainen bp bertue 
of tbe Fier. fae. ilUD Ibe fain T. G. bun patn finD fatfefien aU tbe 
iil10ntea Due on tbe fattl ]uD~met1t, e,tcept 200 1. fo~ WHncipal, 
mIn 38 1. 5 s. fo~ 31nterell anti ([ofta tn obrnwinlJ tuc fitin ]UiJIJ-
111cnt, iltt1.1ICbptng \!f,tccution nfolcfattl:, anD tf)at 100 l. of tbe 
foiD 2.001. wne tn ~run fo: oneJ. F. anti tubcreaa tbc <15oons ano 
\[battclG afo~crotn tn c.!f,t£cution afo~era{iJ, anD in l~om:mon of 
tOe BaHff, beillg a certain agreement waa baD bct\1lccn t be faib 
llDlninttff an1.1 DcfenlJilnt, anO tbe fDin T. G. viz. \ttat tue Cain 
i)efentJfll1t fiJoulD glUe to tbe )j!)lointtff a 150nn fo~ ~apmel1t of 
I co 1. of tbe fatD 2001. ilnn anotbct '1BonD fo~ tbe at Oft 100 1. 
to tbe flliD J. F. nnn tbat tbe lJ3latnttff fi)otlln amglt anD tttHH.1fer 
to tbe (atD DefenDant, nIl tOe 1.6etlefit of tbe faiD lUtilltliCnt ann 
Qfrecuttol1 to bi~ own p~OPCt dtre \tlitbout anI' account to ll£ tell. 
lJet'o to tbe (ain Jf)latntiff; ann fiJou[o permtt,ann no antI e,tecute 
all tl)tnga necetTarp tbcrrunto; anD tl)llt tbe ®oo'Da afG~£fntn 
ftJoulD be folD, aftlgn'D, attn Delinerc]) to t{l£ [)efcltOaut De & 
ex bonis & Catallis pred. ae monet. proindc faCt'il)ontn onli.'\\'l1ucft 
POi' tbe W>laitltiff ilU bhl 31nterrff anD QIoffs : @:f.lat tbe iDefcn
tJOllt (tn QI:onfitl£tation oftbc llDlaflltlff'£\ 19!omifr to pnfOlnl btn 
part) alletr£S, tbnt 13011D£$ tuere gtu£lt in purftulllce of rbe folO 
ggreementS; ann tbllt tbc l\Dlatnttff (bp rZl.tttilllJ unDer bi~ 
Il)nnn finn ~ell' ) '(Jill nffian to the iD('fn~tlnl1t ttw 3~!';iiJmfilt ann 

~r11~ 
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IDfbt, anti iDaU1ii~S:; afo~£fatn, aub all tbe 1l3£Il£fit tbeteof nee 
non Exccut. pred. anD maDe blm biS Qttomp UlHbout account, to 
tec£t\.1e to bta oUln CIIfe ; tbat tbe DefenDant abinde hucufq; tot' 
Benefic' pred' nee nOll Execut. pred ad ufu' fuu' propr. fine aliquo 
computo inde qucrcnti fact. habuit & recepit; toat tbe jintereU 
nnD ~ons amoullteD to 38 I. 5 s. anD lucre DemanDeD, Dng 110£ 
paftl. Non afiumpfit,ann [ler'Ota pro ~ler'. 

JI tUotl£n ill Qtrcft of ]UOlJmcllt, tbut out }I!llomife tna~ fpeet, 
al onn conDttional to pap out of tte ®OOtls ann qrbattein, finu tb~ 
®oncp tberebp maoe ; fo tbat bp (be Agreement tue mere to pap 
notl)tnlJ till rbe ~OOtlS were uifpofeD of bp ua : JfloID, fo~ anp tblfllI 
tbat appear£; bp tbe[)eelarattoll,tbe@oolls no rematn in OUtfl)1iIlOg, 
Bnn tben tne tnere not to pop; fOJ tbeir tJetv !luctrmcm fuppo
rea tt, viz. fitbat ftom (ucb a tfmc bitbetto, tne baD tue 13eucfit 
of tbe JlutJgment antJ tbe ~.tecution, lUbicf) ruppofcs fl (!tontinu· 
lUlU of tbe ®OOD~ in OUt l\)alltJ~, ann no Sl@onp ralfc'O out of tye 
~oon~ : ann tbe taUing of tbe ~onfe~ out of tbe ®oons, tuas ~ 
tbe <[onfitJttation, ann tbat bdnJJ erCcUtolV, muft be Pl£Cifelp Confiderat,< 

nllrtJlJcn to b.t PCtfOlmen: 15ut per Cur. Non allocatur, becaufe ~~r e:~~~:~r'1 
after a dtertJta. ann Eyrcs fatD, :2 Cro. 7. was much il fironget Y 
~af£ tban tbt~ ; anti pEt brlD, that rbe tbilla oUCtteD, betng tbe 
rome in ~ubtlaltce UJitb tOe ~ilttft of tbe alltcemenc, 'tlUa~ 
\t.l~ll fnoulJb. Jud. pro QEcr'. 

Dominus Rex verflls Don1inam Oneby, alirh' 
Truder. 

I Ndictmcnt fo~ not COt!lil1JJ to an)' ([bu~cb Ol ([bappfI fOl t~e An Outllw~ 
(pace of n ~ontf), Contra form Statut, onD fOl wnllt of ap- ry for not 

pcaruncr, t~~OCCrS5 of IDutlalU~p {true!}, ilnn an <!itirrent ts rEturn, comin~ to 
£1) tbctcupon. ~IJe b~tnJJa 0 [ij1rit of (!frro~ to tr\.lnfe tlJe IDut Church, re
laW1P, nnn tbe ~tro: \llblCb 31 arfirrnen Ore tenus \1la~ tlJe ufual vedtd for a 
jfoMt, til 110t -raping tbe (!tount!' (,[ourt tnoa belO pro Comitar. Defect. 

Obj per Cur. tbe 3 Jac. I. Cap. 4· Sect. ] 17. ([bat no JjnOitt, 
Illrnt, &c no~ an!, ~IO(lmll11t(0t1, [lUallllP, o~ otl)£t lE>~oc£enillll 
tbet eupon fiJaU ile a\.1oto£o, llifcbat[(ctJ, 01 retJer~'D, bp tcaron of 
ftllP iDeftllllt tn froml, ollock of galin, Ol ntber Defca tllbutfoe
bet (other than by direct traverie to the Point, of not coming to 
CZI:butcb) lUIJereof (ucb l\Derfon 0: ~etrOtta OJQU be ilttJtaeD, llur 
tl)£ lllme 3lnO(llmcnt UJall fhlt10, nnn be in lo~cc, ann be PlOe££tlt 
ell upon, all" (ucb [)efllUlt of fOlm, ol otber iDefea Ulblltfoe. 
etJer notwttl)rtal1utnIJ· ([0 tbe Wbtcb 3l on(wcrco Dt another no!', 
tOUt '(i51 true, tOe ~tntute tnclutlr~ <Lltla\1)~!, onn l?J~o({i1matton) 

;1 nt, 
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aun fap9, mone of tbem UJaU be nnnuU'o fo~ anp lack of jfo~m ; 
imt if tbtlt QtonfitUcUon be mane or it, tben 'ttutU lie tnconna
Ci:t anti (o!ntat1tcto~v in it felf. 

Jtltrw tbl~ ta aU but one enUre ~el1tellce, anD tbe wOole muff 
be taken togetbec; tbe lattcr [[10~'O9 Uluff eXPlatn o~ contJ:oul tbe 
f(l?m~r, elfe no [1t(o\U~v can b£ tcUerren at all, but upon (,[onfo~ .. 
mtQI; :'::~DHC;)0 tbe ~tatute raps, otbet tban bp Ditta (Qtrabirfe 
to tbe 190int of not comtng to C1l:burcb, anD tbat tbe 3lnOiament 
fiJilH llano goon, tnbicb aDmits it map be teUetren; but tOen tbe 
~uttp muff pleaD not ~utltp to tbe 3!tHlzctment. @)euerai IDuc .. 
intu~tc~ Were t£'il£rfeO in tbe lLoto Scrogg'fj (tune. 31 (onfe[fj JI 
can't remember tbat ~ottce ttJaf) taken of thhl eDbjeaton, but at 
laff tbe ~UUii\ll~p tuaa reuetfe'O, ann fiJe pleao£'O non GuI. unn tOt~ 
per tot. Cur. 

Cudlip verjus Rundli. Ent. Trin. 2 W. & M. 
Rot. 646~ 

Care for neg C~~fe. Narr. pro eo quod tb~ ItDlaintiff 2). Martij 36. Car. 
ligtn.t! f " ~. ttl!H3 poffefi of onIpoufe lUitb tbeapPUi;tenanCf5 fo~ a'QCerm 
keepll1~.~ ;r:, of ~Uir£f) tben, nnn pct to (orne; nnn being fo poffcff, biD b!f 
~l):r~'~a~ls jlntlentuu, nemife tbe IF'~emire~ to tbe DefcnO.Htt fOl ffuen 
burnr. peur~ tYJcn nftt fnfu!l1lJ ; bp tllertue tubereof tOe [)efelt'Oant flt-

tr£~, ann 1])8£1 tb£teof poffeff; mttl fo betnlJ peffeR, anD toe W>lain
tiff lJo[eft of toe lReueruon tbereof, tbc IDefen'Oant ofter1t.MctH1, 
Hyz 8 Nov. An. &c. igncm fuum in domo pred. tam negligen. 
rer Cufiodivit, tuut toe ll)oufe waa burnt, to bfa Oitmuge of 
300 1. . 

[)£fcHDnnt pIcOnf) Non dimifit modo & forma prout querens 
narr. ]iTt[C tbereupon. 

f£be ]urp nn/), tUtU tbe l[!lluintiff 2) Martij ions potreft of tue 
~~)Jemtffu f(l~ il cettain ~etm of pentil, tben unn pet to come; 
imtl betn~s fo pOITd'fen tiP lniJentllte tben mane, in ([onfi'Oecatton 
({ iLlz ILnt auti ('[Ob£IHlntf) tbercin after mentioneo, be OiO n£~ 
mHc, t1CiHlt, ann to :jf,ltm let fOl ijJerbnge l~at1ute alto ~iUn!Je 
to tbe roiO Defennant bif.) ~.cecutola ann am!JIlO, aU tUilt one 
~£[ua!Je o~ ~enement luitb tbeappurtenancca commonl;> {moUln 
up tte jl~}:lme of Ugbeare (citlHlte tn Tavifl:ock , ann turil tn tbe 
t[omte of tbe fain Cudlip Ol amgna, tOlJetbec tUitb allli)oufe11, 
S1Dut-bou[e~, Sttuaur£~, [(!.lap,;, [[latera, [[tater· (ourfc£l, 1J31o
fit~ {mn Qtomll1onttic~ tbeteunto belongtng, o~ in anp mlfe appec
t;'lin~ll!J, ctcfpttng, ann alb.lap£t tefHutng out of the fLlto OrnttCe 
',:;' r:..<·~r~, t~J tbe WlutntitI bt~ eE.tecuto~G nnn a0ll1intfftatO]9, 

tbe 
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tbe {poufe commanl" calleD tlJe meUl fl)oufe, nell butlt upon tf)Z 

W~emifea, fo~ tbe [lCe onl!, of tOe jfatber of the CaiD 19iainttff 
unD bim(elf, anD tbttr [[1ibes anD Jfamtlp to 1i\J£ tn, If tbcp 
pleafe, but not to be lett to anl' ~£rrOI1 ol1gerfol1s tubatfoelJ£t, 
anD at aU otber times lllben tbel' lballnot tlUJeU tbcre to be Uffll 
bp tbe DefenDant, btg Qt,tecutols anD aCUgns; ann a([o ftcepc 
one JaurCerp, witb tbe (treea tberein growing, to toe ~Iiltmtff, 
bl{~ (!f.tecuto~S ann !3ffigns;, During tbe ~erm aftet memtonetJ. 
'(to bolD the ~~emure6 (e,tcept 11efo:e ercepteTJ) to t~e fDefentlanc 
bta ~rl?cuto~S3 alto S.UOgna fo~ Ceutn ~eara, &c. (!COat at tile ttme 
of tbe )Leafe mane, tbere tuete t\1l0 tpoufea upon tfJe Jj!)Jcmtlles, 
one olD one, anD one neW butft; that tbe neW butlt Jpoufe onll' 
lUas burnt; that at the til11e of tbe fire, tbe !DefenDant Ulna ill 
~olfemon of tbe neW butlt It)oure (ftCept one Room tubfcb tlJe 
~Iatnttff ball) ann tbat tbe nflU built lPoufe waa burnt b~ Ifite 
maDes anti nCIJUgentip kept bp tbe DcfenDant tn tbat part of tbe 
Ij)oufe tb£n in bta ~otretrton, Et ii) &c. ad dampn. ad 1001. Et 
fi pro Defend. pro Defend'. 

Pro QEer'. 

€brt£ babe been ll1an~ !)uetfe~ ftartell fn tbfa Qtafe at tbe 'WOf") 
ann bl' pout l~onJipSJ. 

I. 3Jf tbiS action HetS agDillff an untlet JLrtfee. 
2. 3Jf tb£t£ be nnp Ja£l.1trfion in tbe @l\ltr.tiff to fOllntl tbii$ 

gctiOI1. 

I. lIf tbt(; be ruel) a Demlfr asH.ue bal.1eOeclatetJ 011, fuppofinlJ 
it a ~enancp at [mill, if tbat (0 founO maintaill~ our IDeclarnti
on ; nop, if bere be anl' Dcmtfe fo: pearn j nnn tbt~ Ian 3J tlJilll 
en1)rabotlt to matntatn. 

(itbat if tOts new {pouCe bin pa(~, o~ tuas £,ttepten. gun tnttb 
eUbmtlTfon, WI' lLo~n, llt iss not ttceptetJ, beGaufe aa tOe '!ftcep
tion ia qualtfp'O, wc are bere tn tOe ([are of a Leafe, wbere eberp 
[[lOl'D ta to be (0 contltueD, as) to babe a 'Due anD full (enfe if t(Je 
lRt&lca of )Latn \DiU permit it ; anll no (utb ([ontlruaton is to be 
mane o~ aUO\1lctl, aa nJllll rejea o~ make l.1oiD an" part o~ qtlaufe 
of tbe [)eet1 , if bp anp otber qton{frmtion confifient \D!tb tbe 
Rules of lla\U, tbep map be mane to babe a fcnre. ann tlJis ig 
i1 Rule in nlllLa\D~, ann ill Ollt'~ trpeciall~, OJ3 1 mfubt cite mIl

up ~are5l. 
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JE20\ll tbefe [[to~ll~ for the ufe of &c. muff be uoitl if tbeic 
Q!onl1wctlon·boID, f01 tben tbep are of 110 eerllite; tuberetln, 3J 
fnp, tbr[+= [[10~1l9llJalt quolifie tbt S>enfe of tbe general mO~D5 
Excepting, ono tbell tlJe t!Cerm anD 31ntE'retl patre~ ; but a IUber.;. 
tp cq Wlfal\c i~ rcferlleD to tlJe ILctfol. 31t bl true, tbe lira [~]OlbSJ 

,~ are ffrong ; but tben tbe Subfrquent one~ erpfatn their {9cnfe ; 
_,~brd~lltnt tIJe 3lntcnt W to be gatbereo from tbe wbOle Ql:ontcrture: (!tOe 
ji~~~il~ ~1aJ lU~-, o~tJg §ubfcquent etPlotn t{Jeir Ulffll1inlJ, anD at all otber timca 
. h.:, :he tue .iLEfffr UfG <!.C.t£curol5 ann afarrtlS are to babc it, tbat plainlp 
.',,it: of An- D£I1otf$3 nn Joterta bell£n to be tOcte Jintent, mOttb "JOUIO flo ill 

.~ ~ lent. ~!'H£mOn to tbe )F)arttea lReplefentatllle; lnberras tbe ')5cnefit 
(;f tbe cHe to tbe lLeffo~ ttJaa onlp prrfonar, anD ettenDen 110 fut
H,cr tbaa uim ann biD latuer : Jao ~[1o~n~ of JintcteU ufeD, 1101 
fo mud) a9 ~recuto~n ore tbrre hamell. 

'Q[ben tbe nett <!frcepUon fiJelUn [beft llifferent ~eoniltlJ, viz, 
Except during the Term. (tbne ma£) a totill QtrceptiOfl tleu!JllfD 
of tbe JE!urlftp, bcre'a on I!, a perfonal [)ccupatton refertJetJ, ltJbtcb 
onlp tJot~ amount to a Qtobe110nt; ann tbe nifferent 1fo~m of 
penning, fiJCWf; tfJe Different intent of rbe @ilrtifs tn tbe fetJeral 
QfrreptiOIH3; fo tbut tbe ]ntfteff of tbe tbtntJ lUiH3 neuel: neUgnel1 
to be ftceptcn tn tbe fita; fOf if Co, tlJe" tuel' wouln babe ufeb 
t[Je fame ~[iO~b tiS tn tbe lail; ann tbfa unfwers tbe!lDbjeaion of tbe 
lJi.rrepttoil befo~e £.tCfPtetJ tn tbe habend', fo~ tbat t.a fUffictehtlp 
fu!fiUen l1p tbe QJ;xreption of tbe JElurferp, tnbfcb ts total ann com, 
pieflt, ann nurit1lJ tOe wuOlc '([Crill. 

t([:bnt tU:9 QCttfptton ought tobe cOllffruen aCCOrOitln to tbe 
~£me 31 100uIll put upon it, tbere'a tbe l1\cilfon of tfJe lLaw fOl 
it: ~).c nrr~feo, tont t bere [[to~n5 Ufftl in n ctlilf, map lJttJe an 
]i1tetffi, nnb pnffJ tOe ~biUlJ to be ufetl, nno fo is Matthew 
Manning'£) CalC, 8 Rep. 9+ brcoufe of (be ]lltent, but tuat 
implte.a it fiJGUIO be orbertni(£ in a [)eeo; nop, tbougb it tlJouln 
paf0 tbe ~bin!1 It felf in tOe QIale of a ®lant, pet 'twill not re
ferlJe It in 011 QEtccption, fOI tbat tbe ([]]Olt1S of un Qfrceptton are 
tbe [[loana of ,be )L,r1fol, ann to lJe conffruell matI llrol1!Jlp 
contra profcrentem, ann (0 In Bro. Tit. Except. pI. 2. 4 H. 8. I. 

Tho. Ive finn Sam'o Cafe. 3 Cro. 52 '2. noca contrabia au to Ibe 
€tcepHoll of [[l00D5, tuat tbat r,tcepta tue ~oif. if1et it muff be 
alJtceo ntH, tbat an Qft£eptton hl to be conaructl moll aroll1\'
Ip fl[JahHl tbe ~,tcepto~, bectlufe bta [HOlO.9, Plowd. 10,» 
J 7 J. 

]11 QrrWf.G, <!tOb£nant~, anti {til Urrreemrnts) C anD i1 ILrafe (a 
but an 9gte£lucllt) tbe latter part fiJl1U el'plain, quolifir, retlrain, 
OJ cr1farge tbe general m011l'n p~£cetJenr, rfpcctallp if in 011£ 
.@JelltenCf. fltbe 'l3oof\Sl are plentiful tn tbiB ~attrr, \llbctbrr [be 
refirtalUe mOltJ$J ote 19~eceonlt 0l @lubfequrnr, a~ in Dyer 2 +0. 

ttrrmoJ 
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(iJ;£tmo~ ro~ penta nffigl19 bt~ ~etm anti Qrobenama, tbat be ball, 
not mane anp fo~mFr ~~ant, o~ none anp tbtl1n, IDfjztebp tf)e [.lttl 
amgnmcllt fiJoulD be tmpiltren 0: fcuOrnte,but tOilt tOe amiJnccu 
IlitJJbt qutetlp enjop witbout tOe IDiftutbance of ilnp J.?letfon· 
~)cln, tbilt tOe gencral mo~tla llJall be retlraitutl nnD Iitntt£tJ fw 
(be <'ltpofitton of tlJe particular Olles. @Jo Dyer 2)). ([onDi~ 
tton to {uff£t tOe £lDblhJce quietI!' to bOln tOe iLanns [!.tiring tbo 
~erm,ann tbat l11ttbout tbe~touble of anp ~erfon : i:?el0,ti)at (tIC 
rrel1cra! [~lo~na (baU be tefirainen ttl' tlJe 11!>arttcuhir. Ji]Ol15 
tOfte one ([nfe to toe conrtnrp: ~tt Geo. Trenchard'£) Cafe, 
Winch. 9 J, 92 • anD Litt. Rep. 92 , 9~· QLoU£l1allt, tb'lt be lDilll 
friien tn fee, ann tOut be ban t901ll£t to fell, uno t(Jat no JRebet
fion was in tbe Qtrown llottuttblfantling llllP act none bp tOe qro. 
lJenantol; tbe laft .o~n£7, ltottuftbftanoiniJ on), at!, no teffraill 
tOe gcn£tal ~£nre of botb tbe fo~mct ([ouelHlnta. 

ann in all tbc <!Cafe;) on tbi5 t!:opiClt 'tt5 ollrectl, flC.bilt tbe gt .. 
nerat fiNn be telltaiu£l'J bp tbe particular, if tbe~ are but OHe en
ttte @lentcnce: tl>ne tbev nre tinnoubteOlp but one. «-be Qtafe of 
G;;ainsford nno Griffith, = Saund. 60. ogrees tbatl90tnt. 3ln tbat 
([afe of ~tr George Trenchard as repo~t£n bp Litt. toece ate 
man!, c;[rafcS3 quoteD 1Ubtcb De(cr1le not il RepeUtion befo~e pour 
JLo~Ofi)tp. 

ttben t{Jia qfccrption reents repUllnrmt, mfO tIJerefo:e bofn , aa 
if3l grunt totam partem pifchar' mei ialvo mihi pifchario meo; tbt~ 
is n \JoiO <!EtCepttoll, becoufe repugmmt ono tOl1trartant to tbe ntit 
~?i'.nt, Bro. Tit. Refervat. '23 •. ®~ant of 20 aCt£G, rc(ctutnjJ o~ 
r.r({'pttn~ Oiu', are \.1oto becllufe repugnant, I Inft. 47. JLeafe of 
il ~altlto~ e,rcept the (ltourt1l ann J13~ofitSJ, Q.f.tceptioll boiO. Moore 
870 • Dyer 96, 97. 

~tp~e(S autbo~itJ} to Dyer 264- lLeafe of an {poure ill Fleer
fireer, wltb all <!J:[)Cimbcr;l, Q!:eilnr!', ann @{Jopa tbereultto be~ 
longtil[\', £tcept tbc ~bop~ fo~ {):£) QUe i ann belo a \loin Qt,t(£PU-
011, ann tbat fOl 2. )Rearoue, botb WblCb boltl tn OUt (.!Cafe, viz. 
1!tbe fitff per Dyer, tbe Qfcception Ulna but (peciat ann tempOZil
rp C viz.) llUttng tbe £r)ccupattlln ili11J[1{e of tbe Leffolbtmfelf,ulliJ 
tbe t~;emiffen wete Icafcn lIe1H tilUp. ·ClLf)£11, 2. ([be ~bopa tnere 
bp £.tP?rfo alo~na netlllfctl; 'tWi\£J nplefalp fafo all €)bopa, an!) 
tbeC!Ett£Pttolllicillg (Onttflrp to tu~ £,tPleCamlolt!a of tUNDldnt iii 
bOiO; Ulln tlJt1l U1t1£1 Dy ;::r'9 ~j.linion contra Wefron. .a1\O tbfl1 
ilt faft it) ann eo, Ec C,· fuit opinio aliorum Jullicariorum tandem, 
t([:{}ia i.e Dir£ll: ')But 1: (Onff:'in, tfJut ~~. Row tlil) ctee I And. 
5). ann tfJcrc tbe ([are (lW th~ ffi.lme of Homeby (lilt! Clifton) 
ia otfJ£cwtfe rqJoJtCO; but mp Lo~n Dyer £apa, tbilt Curb ilt 1£"tJt{~ 
tl\~!J tl]£ eDph IOi! of the otl)fr Jnfiicea; fo tl) it on lirfi atG~l. 
IP;-' f. r!1 t C::):iillrr'P ri~:lt!I')' 11:' .10 :\l1dcrfon pm.: r' 0 "'::;?:'IIi~C; l:I,,; .,.1..,./ . ..' ~_ ''''~ if,.,·. to .,(-,; ... "'".., jill A.~ ,~.. . 
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JRepo~t~ ate tmperftct ; tbep takes noUce oulp or tbe Bearo" of itS 
,bcttTll fpeciol on11 t£mpo~otp, all {nIt ann bait!. 16efiOtS, tbcre 
1llall a total <Iter teferbr'(l ; bere 'tis at otber ttlnf~ fo~ tbe [)efen~ 
Danr ann big ~mlJn~, anti be tnke~ no notice, of toe arlJulUent 
ftom tbe lRrpugnnncp, lvbtcb ia tfJe ftroll!Jet flcufou of tbe uno; 
It'g true, tbe nfpO~t of Novel Bcndlowes i 81. hl agreeable to 
Anderton; but tbat hl ploinfp tnifinlum,ro~ it ttfer6 to Dyer,tnbtcb 
fee occo~ntng(p, 1Dbcrca~ 'tie plninlp tuHb 1I~: 15ut to fuppo~t tbe 
QutboHtp of Dyer, tbCte'fS tbe opinion of mp lLo~n Hobert et
aaIp toncuttinJ,J. ann be quoteo tblfS <[afe out of mp tO~D Dyer 
aa gOOD QtnboHtp, til IJta argument inter Stukeley anD Butler, 
lubtcb 1thl~ Hill. 1:2 Jac~ I. it'5> [01. 170.antl [elletai otbet9,Kem· 
iliam anti Reading, 3 Cro. 344. Moore 280. robert fpectaUp £t
p~etfeO b£fo~e tbe (!Exception maDe, na tn thnt <!tafe of Under
wood's iReferllationa ann "-ftception.o fi)tHl be \.lolD, tatber tbon 
tbe ]a1t£ut of tbe ~1ont aJill! be ftuneaten ': aa 3 Cro. 6. Arden 
& Dennis'~ Cafe, Lanes Rep. 68, 69. 7 Hen. 6. 43. £!Duc ora ge .. 
lH?tnl,a part map be etcepteo, but not n po~t out of a cEettaintp, 
Dyer 97. ann the true iReMolt fa, bccuu(e tbe ]ntcnt, tnbere are 
parent, 11JI1I1 neber be falfifieD; luberc 'tf,t; not patttcular, an ~r .. 
(cption mop erploin it. 

'Q1:ben tf IJcre be an!, Bcuetfion fn tbe 1~lafntitT, tbat appears 
weU cnougb, COl'tts fOLD tbilt tbe I1Vlaintiff ( betng potfeCrJ'b of iJ 
(fttntn ~etm of penns) tbat be maDe hint a lLeafe fo: 7 peare: 
~bt1t up <Ilertue tbere~f be emten, nno illf!£1 Parrell. '1tbat tbe 
1131o!nttffbcing pcffeff oUbe )Reuerfion tbcreof fo.~ a ccrtain ~etm 
of PfflL'£i, ltiulcb (oultl not be, if be ban affignen tbe wlJole '(term. 
,fUttl)er, tbe Jurp finn ua poiTen of tbe J.Q,£Ucruou fo~ n '{term, 
torn, flnn vet to coml", lnbicb tuan at tbe time of tbe finDeng'. 
ttberc's no [[loltJ£i of affignmettt of &c.bnt on!p of n (i;ant ann 
IDemife. 31t muff nom be mtennen fo, fiute (i]e Jurp u~:oe founn 
a partlcu(or Waner, ann teferren It to tl)C croun, funp tbing 
fIfe ougbt to be illtennCD, a(co~nt!tlJ to Goodale'!} Cafe) 5 Rep. 
96, 97· ~{)e c;[ourt on a fpettal (llctlJict (baH neber Doubt of all,!' 
tbinlJ, but tbat tnbfcb tbe :Jurp boubt of, m!iJ bilue rtfrrt'o to tbetr 
CltonftDerattOlt, anDal[ otbcr ~nttcn~ finit be fuppHtD anti llt
tennel). Il)rt£ tbe ]ffue t~ non dimifit, nnn tl)£ lurp IJabe fonnn 
il Deen of [)emtfe tn Cltollfiocrot(on of il t.~rnt rc{erbrtJ, ann 
that couln 110t be, if bta fil:erm tune 110 Itl~\rrrr tbfHl 7 p('at~ ! 
anti tbep finn, tbat upon tbe bemIreD l~~emif('$J, tberc \nCl'e two 
f!>ourr~, onn tbefrCltonclufion is fprCi2i: 31f IIp tbi9 ]ntrcntute 
tbe Ii)oufe patfen, tben pro ~er' : 3lf CH)£t\llHr, pro Def. f!brtc
fOJe all otbet tbingo tUnn be (nUntleO t aG Cafile ann Hobb' £J 
Cafe, I Cro. 11, 22. ann Saund. nni) Rich. Styles 278, '179. 
~p{'(i!ll UlefOict on a miff, tbe opiltu r(i~cn of tbe [)rUifoh l1.)JU 

be 
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be int£ti'oen : ']3ut of t~)t6 130tnt tf)c ([cart mnDe no tJoabt, tip' 
tbe Ch. J. at fuff oIJicaeo it. 

f!b~il, tbllt tbiS action Heil, waG l!t1reen bp RO\v ~ fll~~1 muff be 
(0 tf tIJe [)ou[e pJ.(feo lw tfJz teare; io~ tbe Bcfif011 of t:.;c !;f,OUB
t£[6 of Salop'fj C!l:ui"e, ., Rep. 13· finD 3 Cro. 777, 78-i. w:"'~:, tc
enure ([ £mllle at ~n!!I was Hot {pnbic fo! pnmimtle [ltH1:, ct
fuze bp f.!tommOl1 Li1:.tJ, o~ bp atntute; ann tbe JLetf(l~ lU;'l/) (et~~ 
cO in jfe£', nno not Hable O'~~rt fo~ anl' IDl1tl nom: ')J::It ~rr£'g 
n JLcffee fD~ pears Ul1'Oet Uf3; if be ttlcre fUtlgll£e of tt1e wlJore 
\term, no (GflU Uta O[r;~(tHl U~, but onIV cciJatnrt tD'~ am:Jllce 
fo~ [[lilff none oftH tbe am!J~Hltcnt, I Ina. 54. 2 Ina. 302, hr
caufe be is.; tue [JolOn. ~ut inc nre m toe <!1:afe of fin t!:lt1~~: 
)Lcofe, Dun tt muff be l1\Jt££D tOilt CUiiilltn:i fl!J:i;(::tl U£$, Lev/l~
ner ttlJatnR Ford, I Leon. 48, 49. Swetton uno Cafhe';j CaiC, 
Yelv. 36,37. €bere e,tP?rfolp velD, tuut it if~a Ilot n;rnhit fln 
unnet JLelfee fo~ a letTer ~etm, attn tbi1t Liccau~: tbere tullita i;7i 
tmmeDhlte li3lttlttp,ann con(cqucntIp it mun be l1!Jiltnft i)q: ti:~h'J 
berp jfo~m of !Dc£laring in tbe Q[:afl:, ia til Hern'g Plead. i .. 

mtn fo anluug£tJ, 'Veil: nnn Trude, I Cro. 187. Jones 2. 2 • ~i._ 
3 Cro. 461. .IDol can 31 fee anp lReafolt, l11bv it tlJ\J~'I') no~ Ire 
ugainff a {lCel1ilnt at t[iiH, fOJ UJe ute tia0a: oUn fa tbat QZ;(<?, 
lubtcb hJ the true f\Z[i'.on tbe1l3cwlt!11Ja U?CI1. 1l3ut rUPPOJlllT toe 
il)oufc etCe~;r£D, mHl ti)en ti)e DefenDant bUt 'e[:c;1Jnt at ([[lW ; 
]f tbtg finDlng Ulafntufnfj c~~r [)eCiatJticti f €btG 31 UJilUerl~ Df
(aUr~ llUJiul of optntot!) rfJit 'tWaG a tn,vntal uurtnnce ; thoLi!J!J 
~? Gold ntgueo, tUllt if at [[lUI, tbe metDict fa fo: tbe 19: ~il1· 
tiff, altn tbe .iLeafe olll)? an J1noucemenr, IJnn not of trJ;? ~J;JJ 
fiunce, ano tbe modo & forma 1a not material in tbig ([are; ~1~1:J 
(iteD Clare nnn Pepis'n QZilfe, 3 Cro. ~;_o. I Leon. 68. Kaire ann 
Deucart, Owen 91. I Inn. ~81, 282. nnn Hyden'g 1~=a;L'. 2 

ere. 3 28. ~o ll1btci) q3;. Rowe contra fnfHlea, tfJlt modo & for
ma in UJtG Q!:u[e wete of tbe f;'lt'Jftance of tfJe ]f(ue, tHO dJ.1~ 
t!JiD tuas anotber [)enllfe; nnn tbat '<£Ci:ai~Cp llt a] ill, dn] Lil 
pearo, were qutte ottfercltt) uno ctteo Dyer 260, alto ,. Rolls 
709· ann tbe (!l:ourt UJn9 of thia oPinion, an'll t{Jat tbe ~,}feg tit 
tbe 2. Rolls Abr. 70 7. num 4 t. num. ) 8.w2re llroltcrer tin" t{Jta, 
ann Hob. 72 • ~nD m tbig <lL{:(e tbe~ oU!JIJt to p~otle a iDemt[e fo~ 
, peat£': tijoun{J tt mnll be Ol.lHl£'O, tbat if a ®an Cl1ttell op 
agreement, h,e I.H;come~ Cen~!tt ~H ~tim, ano Ceftuy que truft ta 
fncb. 

~rtieant Tremaine ilt!)I\£1 Oll tlJz otIJer fi~e 011 toe t~oi!1t of 
<JEtcrpt(oll, Olllr nIJ 'JI iJiJ, viz. tfj:iC ,ti3 to i':\ejJu~nilncp ~iJere 
ta,us none, bec(!ure It W ncaHnl, dll lJe f)i.lUre~ a:to @\tructlltH;, 
.-wo (bell tf)~ Qf,tCCp;(JIl of one iIJ LJ~:i eiio:q~. ~uell '~t3 Ctefp> 

s)~' 2. .I. J 
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[0 to tijeJ;jlatnttff' annbfa<!Erecuto19 to be ufenbp bfm,wf)fcb tntctttJ~ 
tbe snterrtl, anil not barelp tbe (l!Ce: fl1:ben tbEfe mo~ns not to 
be let o~ fcr, impo~t an lntcretl; fo~ if onlp tbe [lCe UJere tmcntl-

A Grant cf en, tben tOe [[lO~l'l1l nor to be let WonlO be iDle. 
a MeifllJge 

~~~;:~~[~caJ. ~Ut£rtnartJ~ tbe <[ourt (\,o11e tbefr IDpfnton fCberallp. 
Jed thtNew-
Houfe, for Eyres. ~birt '(ffJ no tDemife of tuemew f1)oufe fo~ 7 veatS ! 
the ufe only ~be IDem ijJoufe is platnlp ercepten out of tue Demire, too'tbere 
of h~mfelf & (rem to be a muaHficatton of tbe Qetceptton, ann there map be 
~am.lly to a fabtng out of tue fame, Owen 20. 'Qrbt9 £n.ualificattolt onlp a. 
]~ve 1I1} w~en mounta to gibe a ~enancp at [[(ill to tbe iDefennant. '~iS at 
~u~Yn~:~oe, tIJe pleafute of tbe JLetTo~, lnbetber tOe JLl'tfee 11Jall entap it fo! tlJe 
leu, a good ~etm, o~ an!, patt tbereof: anD tberefo~e 'ti£l onI1' n£Clarattll~, 
excepting of bom tbe !LetTo! Bgtul.1 to ufe tbtu fl)oufe. 1l3ut 110 'Qrerm pam'S 
the New to tbc DefenDunt bp it, ilnn tberefole tut iDefennant muff baue 
Haufe. lU1)gmeut fOl bim, tijougb 3l tbink tbe jplaintttf migbt babe tJe

([ilteD rigbr-
Gregory tuaa of tbe fame opinion. 3l tbink tbe galon fie~ ; fo~ 

tue tiJlng fpeaka it felf; fOl tbe 113latntttf ban a longer ~etm fn 
it, ann tbat ia loff. Jones 224.']3ut,] tbinlt, tbe ll.frccptioll goon, 
llnn no tuaps repugnant to tbe DeeD. ]f tue tbing Din not par~ 
11p tbe {Jeneral [~lo~na of tue ®~nnt, tbe ll.frceptfott {;louin be ure
fers. ann Dyer repo~t~ not tue <!Lafe fo lvell a~ And~rfon ann 
Bcndlowes. 

Dolben ad idem. 31 tutQlt it all QE.rceptfon, ann tberefole not 
i1 [)cmtfe fo~ 7 pcar!.1. 

C. J. Holt. 3i tbtnlt tbis Jeleltll1>on£e abfolutelp £tcepten out of 
tbe iDemilr. ~t£ [[lO~l.l.a are aa rull an <!Etceptfon 09 wn tle. 
fitbe w.lo~n£; ilftetttJaros ate no manner of muolificatton of tfJC 
mOJtJ~ of tbe ~tc£ption, but 01Hp ncclaratiue of tubat Du:pofeg 
'tU1aa fOl· gil Qf,rccptton map be qunlifleo, n~ it map be f.n p~r: 
of tbe tlLertn; but if a lLenfe o~ 9ffilJnment be fo~ !J2ar~: l:iitf) 
nn QC,tc£pttOlt of tbe nEW i1>Gufe fo~ ILlf£, tbt£J ~.tc£ptit1~! i~ U::il'C. 
I And. 52. ta our Qrafe tit lElotnt, ann lJootJ lam, cnO tOt:-!? i;ffu 
n !Joon <!frccptton, ann qUflltfp'O; in Dyer'twil£; beiO a nom <!Er
ccption, but fOl Bllotber )Renro", beeaufe repu!Jnant. &loUl 'tin 
ttUC,pou cannot ruept tbat wotel) UJO£l particufarfp an'D r,tPlefoh; 
granteo, but tben [be ®~ant is onlp in general; (be q£afc of Pitt 
anD Madhall~ Dyer 264- tn tue Margin. 31 tQl\c ~iJ tll' rr(lon )law 
Judie. pro Def. 

110gadara 
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Lviogadara verfus Holt. Ent. Trin. '3 \V & M, 
Rot. 197. 

N Arr. en Cafe fur Bill del Exchange, ann rets fo~tb, t{nt tue 
QI:ttp of London bere, unn toe ~oUln of RorrerdJn1 flb~OtHJ 

in fo~£trrn part5, are, ann time out of ~inn, baue oren iHlCfflit 
Vills,nnn tbilt :2 <llfancc9 on'O {}alfitt anp1BUl of <r:tcbanrre tHtectcn 
bp unp ~£t(b(mt tn LonJon, to anp in Rotterdam, roas, enn 
time out of ~tnn ufen to be 2. ~ont{ja Cinn a valf, from toc 
Date of fucb lBill. (tbut tbere ia a llCuftont, tuut if atllJ ~ertDull t 
in London III aID bfa1l3t11 o~ '15tHa on an!, £lBrrcuant in Rotterdam, 
piipable to an!, ~ercbi1nt, o~ orOft; ilni) if tue ~etcf.J~1!1t tDH~ 
(lccept unp fucb 15m, ann b£fo~c acceptance, D~ lifter, tbe ~~£r. 
(bant to robore IDroer rbe ®OItCP fa ntreaetJ to be paiD, noto Cit
nOlfe it to nnp otbet ~etcbant, m1l1 tbot otbcl: S!3ercbant £nno~re 
It to fome otber, attn tbe ®etcbant to mijom U)e 'J5t!l iB tltreLleo, 
ilccept it after ftub <!fl1uo~fcm£nt, attn faHa tn ~apment to tbe 
Q1ercbant to tuijom tnoo)fen at tiJe time limIteO fo~ @apmcltt, 
tn~erebp tbz 15tH bccon12a p~Dteffeo, nnn Jaotice filben tbereof 
to tbe [)~atuer, tbnt tn fueb Q2:a(e tbe ID~alli£t bccome·11liaDle to 
pop toe fame tlHtb iDal11£1ge to tbe 3lntlo~r£e. 

~Oat tbe Dcfennout 9 Nov. 1688. n~eUl Uno 15HfS of 
Qftci]t'mge of tbe fame Date, anD fo~ tbe fame ~uma on Edt 
ward Williams, papabte to UjC ID~net of Harropp fo~ 300 1. u<1Iue 
of {Jimfclf : VLbdt Hartopp, tue fame nay, fnno~retb it to Marques, 
Marques tbe fame nap, tnlJo~retb it to toe J1!>fatntiff; tI)ut tfJe 
IIDtahttiff afr£rtufltlJa, viz. 8 Feb. 1689. Stylo Novo rri.'liH~ .ma-
lice to \Villiams, m\'o be t{JCIt accepteD it ; tbut 'Villiams [£lUll) to c (p ~ 
pap it ~ tbat bp rearon tbetfof aftcrU1atn~, ~iz. tOe fam 8 F ebr. Billl~iF~n;~' 
tlJe '1Btll Ulaa p~otf:ffe.tJ, of lnbtcfJ l\!>~o~e{f tlJe [)efen'Oam biU', .IDJ, ch.1cgr, Jnl 
liCe tbe 28th (If Apnl, 1689. anO tHO not pap It,ad dampn . {ct5 tonh [;1(; 

([be [>efCllOant 'OCtllUt'f) genecoHp+ 

Cullom ot· 
Merchants, 
alJd duth nc: 
lmng his 

. . Cak witiJili 
jfo~ the IDefennutlt l! m'gaeo, tbat tbe [)crlilrilunn tu~s tH, be· it: If by th~ 

eaure ti)EP bon DeclareO upon 11 QI:uffom, wbtcU \1h1.Z, ]f tbe 15tH Law of Mn.' 
tJ~uUln at :2 QUartce anD fI Uiitf, ann acccptl?O, a!HJ not pOlO at t(lf:)-,JIHS,he lb'; 

tfme, tben tbe K~'la\Un: Ulna HoOlt. motu tbeit 1act l1iiH3!J£D, i! ril-)F to hh 
UHH3 it ~tU [0 D~aUm, llcccpr£o ann p~ote(fcn af £c tOe nu*, or pap- ;.dI')J1, tIll; 

mcnt t1ltH~ crptrc'O, finll tbctefo~e not UJttbtn t!)fir €uftom: \[f)iH l;r(',IJ\; {~j r! ~ 
tfJe 1[3~attll I1JlJuiO fJftue i.1een fo~ JElon,acceptartCf tuttbtn t!)f:' t;UF, ~l:~ll~:~ r:H1 

::'>l'r. t~i"lt tf~:' 1;\"t't1) ",I.",·rll- to r'i1:'i' t!lle' "1:7,1.11 tt"lh1r>~ ... "t" f,. '-"\ IH:~~ . '.l. \ -
" t tV !J r...., ~ .. j/ "l ':' 3,.. ~ ~ ...) I) '" V It. _, ... Lfi.. ,u., 'tv ~ , ~: i:" .... \. d .. ,j v. ~ i , V , ~. t ~ \ j' l' r.. ..; ": 
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in tDe time: ~bnt bete tbep ban not nnp acceptilltCC at all tutt~tn 
tbrtr 'lCufiom: ~bat tbe <[ufiom l!Hl~ fq rm acceptance wUOm 
UJe time, aun fallure of !\!)apmcnt at tbe UUlt', ann t~ere (OutD be 
flO failure of l0apment bv tbi'lt Qi:uUom, but upon Qlcupta!tt£ be
fo~e: (1lbnt bere tbe ~UaDm UlaG part of tbe iJIMr; tutU tOQJ bun 
ret It fOJtb fpectnHp; that tiJe!, boil DeclareD of (ill tbc gt::I1£1, 
Secund' Confuctund' pred. nut: tOut virtute Confuetud' pred. toe 
~efCllnai1t became cUot[Jeal.liC, ann tn w~JH.l£tI1ttcm ttFtcof a1~ 
fumpfit: €bot tboUfi{) (be ([ullom of ~trtt[;m9 ftJ2U!O uHow 
Df 0 t~Jot('ft aftet tbe Umr, )J(t bere t{Jep nu, i.:rranfe t~£p bane 
nze(oreil of a G:uffom to wbfcb tbep applp nil rOetr .faa£; , mOrco 
nO£13 not qt1adrare. ~bL1t tf a SWan 00 tlecfilse upon un fIa of 
tpatHament, ann ret it fOltb otberUltfe tunil 'tifj, pet if big 
Q.Cllfe, ann tOat ~1 be fetG fo~tb, 1)0 not tin-ref, tt'z iIl. moUl 
Oere tbe <Llfaut£a anD bulf were etpit£iJ tlt]anuary, finD tiJe Onp~ 
Dr ~~flce alfoIDcO in furb «[area WEre but tD~tf, m:n trjc~<efole t~e 
lun(tment oUEbt tD be pro DeE 
~be <[l)ief ]ufHn: l1oulJteO, beeaufe be fMtl toe 1J.ow of ~er

(umlt~ mH~f bun itilUlc, wOo tulia tbe D~«UJet, tboulJO toe acrcp= 
ronte UJere iJftcr tue IDap; linn tben t!oubtcil, if thep tuece not 
lJauno to t£lke .flottec tl)HEOf ae Piltt of tbe ILfltu of tbe lLano; 
tOe wbt{b 31 tboulJlJt new anO ftrangf, becaufe manl' 31uDgmel1t~ 
bun been flttefietJ ilfr£t d:1ernta fOl dlarfanc£a betWeen tbe Qtullom 
antljfil(t oilrtlgeo,but neUer iJoubten upon a[)rmurrrr but'ttna~ ill. 
~nn tbOliJb lit tbe QCafe of Carter ann Devenifh, U1btcb be 
quoteD to me, it ban been ntljuDt}£il, to.lt rbe ~uffot1l nEtti not 
lJe aif€1JlJcO, pet in 0 iDeclarat!Ou 'nUrl£; aH1Hp.a lIfunl to fet fo~tb 
[ue ([ullom; nun wben rDe!, {Jon none it, 'UlIiU; part o.f tucie 
([aff. 1.5ut aftetUJfi~n~ tbep fcuernHp gc:iJz tbetr olltntOl1.a pro 
Q.:lcr'. 

Eyres pro ~er'. {!botl!Jb tbe )WlafrHtff bJib r,H::trren f! Q[u: 
nom (omrarp [0 ht~ fact, f et tuot h, bUt {S'uql;U·.;f!c; fq 'Zig 
110 UaliZ 10rm rfJi )L~w of ~ercbant£, ill~1J t~jJt to .i~:s;:'.:nrium) 
fll1JJ we nce to td~, !aHI(Z of ir, ano citetJ 2 Rolls RC~J. I 13. Pal
mers Rep. Rex agofit{l Cofack, 1 Infi. 183. Yelv. 1::;6. E:JW 
tf tbere be 110 aCCiDent lJGpprlting 0: int£tucni:TP:" l1p tvz 190ruca 
bJcahtl1!J, o~ tbe !the, tlJeVJf\tu£t iii cb!ltIT" ,: ~,lc, tijollO;' lbe p~e
rfntllllJ of tbe '1(;HI fIIro l~~oteft tU£te nf;rt tbr Dcy; fo~ up rbe 
l,ntu of ~~eHbJIHg it nHi) not be (C,;7l.'1;rn UltrfJin tbe ttm~. 

Gregory llUi) Dolbell of tbe fame optllton, tbnt tue ]Ull!Jfg ilre 
fJotmb to take nottce of it, anti be Jt£fO£tJ not to babe ilHfOg£O a 
Q.tuftom. 

eh. J. 
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Ch.]. Holt. Q!:be time ia wen enougb IIp tbe law of Wet. Drawer. of a 
cbant9, ann tba.t is tbe (arne wito OUt fLatu : Jaow up tuut tbe Bill of ~x~ 
i)la\ll~t ia cbatgeallie bp tbe ~alue t£c~illen; f~l tbougfJ it tuere Ch~I1~~CJ~I;ii~ 
not palO,o~ tbe 13m Pl£fenttn \Uubtn tbe tlme, pet It OUiJl]t ntH t iJ be ~: prcii;:lta 

pain; but tf be no not tennet ann p~otdl at tbe nap, ann tfJere be erl in time. 
a 151eak ttl tbe mean ttme, tbe 19artp lofetb bt9 ~onep ;.orUzt-
\DUe if no partiCular Damage. Jud. pro ~er·. 

Phyler ver{us Bofon. Entr. Mich. 2 Roc. 2 SO. 

N ® w a nem [[ltft of QEttO~ was b~oUlJbt tltrectetl Bal. 
livis Civitat' noftrx Exon. et eorum Cuil i l'e r • ~Jia 

in Record' & coram Ballivis, &c. Gnn (0 tilJbt t£to~!1en: C~e 
melt tuas; to telletfe a 3luDgment tn ~roUet after a illet
Dta in tbe ebertff'!J C2l:ourt tn Exeter. t[be Q.ftceptiol1!J taken up 
~:. Carthew Wetf, (!tbat tbe t3latnt fa entten Pi Dec. !683. in 
Cur' Dom. Regis Jac. l.d. ann fo aU one a~ in Cur' pred', tuDic{} 
is til, becau[e of tbe tlbtlfcatton. 'Qto tubtcb 31 anfwcren, tbat 
bp tbe art of fl!:ontinuance of ~Ieaa ann tbe ~crm, &c. all 
')6iU£J~ n:>latntJ1, Jlu'Ollmenta, ann 113~oc££Dings tn Q!:OUtts of flCt
tlCS 01 tlCo\t1ll~ <ltolPo~ate, o~ an!, otber infcriour ClCouraJ, ann aU 
ctbet QE.recutiol1s tbct£upoll ban fince I I Dec. anD beftl~e tbe I 3 th 
of February, fi)lill be IJOO'D attn effectual tn tbe Lam, all {ftbe fam 
late 11\t"g {Jall remaineo ill tbe eEtercife of biB Renal l)!)otucr; fo 
bp tbat 'Us tutU £nougb fo~ tbe !8tple of tbe Qtourt. '<E:ue 2. 

tlJilt tbete'B a DifconUnuance. I. 'JBectlufe tbat ttJe dies Darus'g 
nrc ad prox. Cur. renend' tali die. ann no not fap coram ttJi)om tf)l~ 
~oUtt 19 to be hElD; anD fo: it ettetl Rafial'a ann Cook's Q;nttfel.1. 
trr:o tubtcb Ji anfWfrti), 't{g true, it muff be fatn befo~e tUQaIH i:[)e 
\!!llutt is beth, but it llceD liot be in tbe dies Dams; It' ~ UJelt c
nougb if it be tn tbe ad quam quidem predict' Cur. anll fo 'tiE) 
[Jere, anD (0 nrc tbe l.~:eceDel1ta tn tbofe '16ooka. 2. 'Q!bat tI)zte'g 
o [)t(cont{nutlnce fOl Ulant of an ei Conceditur up(ln tb~ 31mpJr
Inure PJJPcn from tbe 9rh to 15 th of February. tbere being onlp a 
Petit licene' interloquendi; ann tlJat ad quam tbe W»artiea appear) 
but itO dies dams o~ conceditllr. '{[.o1Dbttb 31 an(wet'o, tbat tbat' fi 
brfpt bp 9pL1Carftllcc after\uattlth 01 at teall bp tbe Clerntlt. 15" 
Swifr anD Nort'll Cafe, Sid 173- [)ifconthttElnCe of I;J20cefG 
belpt bp ~ppetltQn((', ann Mari11am anD Anderfon, Parch. J 8 Car, 
2. Kcblc 34. loam of dies daws belpt bp tbe dlerUit!; OI1D Raw
lins anD Higgins, 2 Kcb. 715. 1;)r.IO qfrroJ tn ]uncrment pro De r• 
ottzrtnifc not: ann Green olJa{nfl Cubet j 2 Kl:b. 6l6. Dt:cn:Hr~ 

tlL\~:1 (f. 
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Statute of tmance ainen bp cllct'Oict in fnferfour cztollrts, ann Mollineuxs'g 
1eofails ex~ C!afe, :J Cro. 236. 13ut an etP~er9 atltbo~ttp iJ Cole ann Green, 
l~nd to infe- 2. Saund. :2 57. bp tbe ]u'OgtS itt [be Il>oure of ILoltlfJ; tbat tbe 
nourCOLJrCS ~tatutea of Jeofails no cttfUtl to inferiour Ql:oUttfJ: f'!bat tbtp 

are bcipt bp 2 I J ac. I. Cap. 13. ann of tbig opinton waa nU tbe 
Q);OUtt,al11J tbe Judgment \n,U3 affirmeD,fol tbat tbeDtfcolltinuance 
of J13lorefa ia i)clpt at~ommonJLutn bp appe6rClncf,ann a Difcan
tinuance of ~ourt i~ bclpt aftEt dlerUia bp tbe ~tatute of Jeo~ 
fails, anD (0 tbel) veiil tn anotber ~are, tuiS ~£rm Int. \"alwin 
tltl'OSmirh) I Cro. 254. I Rollsabr. 486,779. 

J dferycs velfus Legendra. Ent. Hill. ult. 65.9. 

C " p N Arr. en Cafe, upon a 1901iCP of 9liurance on a ~btp calleD 
J:,;~eo~l ~f[~~ .. tbe Olive Branch from London to Naples; ann fet~ fo!tb 
HnC~. tbe ~ol!CP in hxc \erba, bp \Ubttb tbe ~btp ttJa5 \tH.1rtflmcn to De-

patt Ulitb ([OUllOp; ann auen;, tbat bctn~ tonnen, Depatten from 
London to\tlat'llil Naples cum et fub pr:didio navis guerrinx.~bnt 
ufter\110rtlf;; fiJe \UU~ tuncn at ~C(1, ()no loft. Non-afiumpfic 
plcan,n. 

1mp fintJ, '([bitt tbe [)efent1ilnt figncD tIle t~ohcp prout; (tbat 
toe @>bip nepatten lllltb Qtonuop ; f!tbat tbe ~bfp U.hl~ fcparaleO 
from tbe ([ontlap bp @>ttCra of [[[cutlJCt in tbe Downs; «bat 
fOe was n~tb£n Il1to F oy; ([bat llJe (wafting fo~ Qtonuop) lltu 
ilftertuutlU.1 go out l'.tpecttng to mett tbe ([ontlop, ruppcJen to be 
(omtng ftom Torbay; ~fJat tiJe minD tuilf5 fair, tbat tbe ([on-
1101' UluS) not come up; ~bnt fiJ£ couln not tctOIn, tbat fiJe faU. 
ell 011; ~bat aftetwat'Os 1 0 JLcagu£~ off fiJe Ula5 taken bp a 
French ~an of mat. 

~erteilnt Tremayne pro ~ler'. "1bat bcre tbe tlOucnture is to 
belJin at tlJe loaning of the ®OOtl~, \!lottO t53 befo~e tt~ IDepat
lUte; ~hat ,befe ate muwnl ,agreements; ~bat tbep ourrbt to 
blfng tljett acuon acco~tltng to tl)C opinion of Hind ann Knight
ley'a ~afr, upon tbe lI3011cp, Inbere tbe 81Jtp Will) lUarranteo to be 
in U)e Downs; tbat bete tbe [[larromp tuaa perfo~men, i. e. il 
])fpiltmre from London: mOuE tlJ£" ~.3afi£t batb DOtH?, ta con· 
fi11mt lliitb {Jill i[::Utp, ann 'lia fOUIlO be u[£O biB utmoil ~nnca
bom, finn tbat tbere UJa!lllO i)efl.1ult tn bim: ~bat fuppofinlJ It 
a l[ontHtion PzecEOenr, pet 'ti~ e.tp~(fip founn, tOat it iiCpat££lJ 
tnttb QtonllOp; 'ijibilt tbe urn ~('pnration \nag bp tbe lSerlls of 
tiJe @lea; f!bat tbe Q1ontJop fa tlJe f{tl1g'£1 ~biP, nnn not at tbc 
l~!(lintiff'a ([ommanil. E cont. tn tbe UrnmnCtltD tn tbfa Qri1fe 
JI mnDe a Q:1er I. [~lbat lf$ toe m~cmlll!J oftbrfc [i1{O~ttp; tlrpiltt 

tvtrh 
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Ulftb rlConuap, tubetber IJofnlJ ont \llftb QI:onllo!', o~ gOflllJ tbe [lop, 
aile With Qtonuov f 

2. [ij'lbetber tbat be a ([onbitfonal part of tbe agreement, Ca 
aa tbilt tbe 31nfurance oblilJeS 110t, unleCSJ it b£ pcrfoimeo, OJ tf 
tOep are mtltllal Affumpfits? 

3. [[1betbct fuppofinlJ it a c[ontllttott, o~ patt of tbz agree
ment, it be bere {ounn to be bete pecfOZlUe'D f 

gg to the fita, tbin WaHcp hl but a @arol Qtolltract, ano tbilt 
between ~£ccbnntn ann ~tlltlrr~, ann ill rUeD QJ:a[ea tbz [[lama 
nrc to baue a rcafonab!e 3lntciltlmcut : ]t ia to be confftuen oc
CC1llltng to tbe ®inn of tbe ~nttfca etp~efi bp tbere [[lo&i)f!, untl 
tbofe [iilOln~ ore to be interp~eten OtCOltliltg to tbe IDilttlre of t{H~ 
tbmg anti tbe (ubjea S!!)l1tt£t about Wbttb [ucb t1l0~l)O ore tlreo. 
£2ow toe (uulett ~atter berf, is il [lopage fcom London to Na. 
pIes, tbe mllDertaldng ta an lnfurance, O~ ll3lomtfe, to unfwer, 
Ol fattaf!, fo~ rucb lLotTea as ll)ilil bilppel1 til tbig mOpilJJ~; (l[yeCe 
Qooittonnl tuolO~ warranted to depart with Convoy, (if of anl' 
life) [bel' atc to lerren ann niminifiJ tbat QOU£llturc Ulbieb tbe ]n· 
Cuter unnertake~. now tbt~ fa a trfttil1t'i.l£ QI:taufe, ann quoHfie£i 
toe 101e£ of tberc ~£netat woroa tuijicb are til tiJe ')Bonp of tbe 
113oltcp, viz. all Perils: ann tf au!' ot{jer (ltolHtwctioll be ban fo~ 
it, It muff be tmm1Ucciat: anD tt ta nlRute tn all flConffructtons of' 
iDelJtfe9, awatoa, nnn ~ontract£) o~ aIJreements;, t{Jat eucrp 
tuo~nt~ to babe t1 meaninrr, if pomble, anD (uel) ~eltre iG to be 
mone thereof, tbat tuer!' QI:taufe llJilll bnue (ta nue jfo~ce, ann tbat 
aCCOlDitllJ to toe ]ntentiotl of tbe ~atti£a: 31 neeo cite no au~ 
tbo~tttef.) fOl tlJcfc plain RUles. .mOID if tbe tlrict Ifterii! 2len[e 
of tl)e wo~n deparr, be t(lllen ill tl)(~ \!tafe, tbcll tl](lt <[Inure ttl 
ufelefg; fo~ to Depatt from London, ([Jete'S no lleeO iJf ([onbo}:'; 
fo? III CUt omn U)tltbotlrG (Gratias Deo) we arc fafe fI10U!3[J ; nUll 
to Depart ill tbe ftrfa ~£nrf, ig to bJcak Anchor) frt @)aU, antI 
(eube tl)e ~o~t of London: mnV take tt \11 t[]C moll (tria 0enfe, 
Dnn con neue it \l.litbout anp Latitude, ann 'tis ontp to leuuc tbe 
Q!:ltp of London; fOl London onlp filJtlificG tbe QI:itp, unlefa pOU 
Illtelln it accorOil1g to tl)e rubjcct ~attcr. ann (ben tlJe 113o~t 
is meant, wl]ieu reacl)t no flirtf)cr tbnn tbe Hope, 0) t()ltcabouta. 
3lt mull tIJn:efo~c be meant, go Ultt{) ~onuop, ll~ nCplltt in r?cace, 
li!Jtl!fir9 i\!>eace attenD POlt. 

Decedere muil bane [ccminus a quo, et terminus ad quem 
botb, efpeciallp in tiJh:l CaiC, fo~ otycrtutfe '(wouln be to bepatt 
iltDcfinitelp, an1) tucn Depatture upon anot!Jet [I0polJc Witt] QIon .. 
bOp, UlouiU fliH1!l toe t::o~O£j, UJ{J[Ci) Ulilf$ nebec httcnneD: JE}ow 
t~lre mulllle an ]nt£!l'oment fOl tfje t;>olt of London a quo, lufr" 
nct fo~ tlJl? locus ad quem, r!Jc GapJrre ;1j lJeliJJnen f anD tl}l?tf'fJ 
uI I tfH1 :,-~ ""':"IJ'l itl til" ;r:"r,","~ f',),;: .f,," "1'~111'" of t f ,(" t;·!PO( [", 
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tbe fame lilltennment in botb· Rea{on (ape, it muff be tn a 
(llopage, ono in tOts [lo~age,ann tbbl [lopage fa ftom London to 
Naples) Ergo tbe fame Reafon boln~ fo~ tbe one as Well as fo~ tOe 
ctUft. ~be ~etbo'O in tbe CZI:t\lU JLaw, fo~ tlifcerninB' tbe true 
iiJcnfe of Agreements, ia bv 3lnterrogatfOIl: .motu ben:, ruppofe 
It querieo, [[lhat if tf)e ~IJfP go alone r Jao, it aJal! Depart ttJitb 
(,[onll a 1'. mLlbat tf tbz Qtonuop reaue bet at tbc Billet's ~outfJ f 
'(!;be allftuer monU) u£ Without peralJuentttte, fiJe i~ to babe, ann 
IJO tnttb QI:onbop. 

~Il Ql:onttacta ate to be (OUlleLlen fJp our lam acco~llfng to tbe 
3'Intent of tbe W>atti£s, uS nellr tlJ> tbe )Rules of tuw UlUt a'Omtt. 
JaOlU in OUt CZI:afe tbere i5j no !Rule of !Latu, IlOl pllrttcuIa:: Rca
(Oil ogail1fi tbff$ (ltonfttUatoll lUbfcb 31 am now cont£llotng 
tOl· 
~p .lLo~tJ, torte ote infinite Jaumbets of CZI:nfes tbilt 1iJ(l~n~ 

ate to be conftruen acco~n'nJJ to tbe nature of [be tbmg, ullb tOe 
rubjea ~atter, aun upon tOot account euen tltfferent from tbetc 
literal (o~ otbetUlife natural) @>enfe: oa and fo~ or, ann or fOl 
and, acco~nil1lJ to tbe fubjca Watter, Plowd. 289. a lZI:onjunaton 
f01l1 V1Bjumtl0l1, et econtra, Owen 52) 5, . .map, comrar;> ta 
tbe ncr!, tno~ns, if tbe ]nunt be PlelJl1ant ann ffr0l1lJ1p mantfdf, 
ll~: !~e QXnntWon of tbt9 IDblfgatton to be lloib. Maleverer B
gi1:nfi Hawxby Sid. 456. 2 Saund. 78. Mod. rep. 3 5. [mO~tlS 
,.~rr ofccntlme.a rCj£'aen, if contratp to tbe apparent ~fn(e of tbc 
pilrtie~! '?!IJe 31ntem is to be petfo~mc'O) ann not t~e ~[1o~n£j. 
Sec I3Jrry ann Smith's Qtafe, Dyer:2 19. 

Pick-:ring nnO Berkley'~ f2i:afe, Pafch. 2.4. Car. I. Rot. 154. 
~tJ i::. 2 Rolls abr. 248. anl) Styles 13 2 • (8:oUenant on a Qrbar
tEt-i;.lilttp, tlJUt tbe i)cfentlant tn ([onfitJerotiol1 of 11 ~um 0-
t\'tceD 011 fOl jfreiabt , fiJoulO UH"!{te fucb a illopocre, ano beat nil 
Jl,o[s alln iDal11f1iJ£ U1bitb fiJoutll befall tbe @bip til bet lLaotnO', 
e.rrept onlp ~ettl9 of tbe €Dea. IDefennant pleutJa, ~btlt tit 
mafdng tbat tl1opocre, tlJc €flIJiIJ 1110£3 torten up n ~itn of [[{at UIl
known, wbcrell!' be was bil1n~en tn maf,fn~ bie c.l opon-e. iDr
mutter to it, tbe ~ery ttH19, 3lf toe dtopture bp tluknotun ~en 
of tULlar, Ulas a lJ:)ertl of tbe ~£a, ol not, acco~ntlt[t to tbe mean
tng of ~erCbal1tB? ann lltlJU£O ftronlllp tbat it lUilu not. l3ut 
upon a QLcttificiltc of ~crclJanta renn In QCoutt, (bat 'twila fo 
efteemetJ, tbe (!COlUt £nclmrn tbet£to: ~et tbe Q[ourt DenteD 
Crawly, tbe ~!laCt of tbe Triniry-houfe, anD otbrt fuffi
(tent ~£ttbants to be b:ougbt into {[ollrt to faHafp tbfm 
Viva voce, antI' -Uua~ Co bone acco~ot"glv, ann 3JUtlll'lllfllt pro 
n~ ~ ~ 
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J. urgetlji5 to fi)cUJ, 1U:;( rue melln:ug of mOp?3, a((lJ~lW~iJ 

to lUZlt <lIfe ilmongt1 Sr~er(iJillH9, nl£lP be ruen (antratp to tf]C!t 
natural @)ente: Jft:~ in fitiancr~, l:3crtl;:; of tl)e aCJ imp:J!teth 
Otlf1'ctempei15, ann iDalljJcro bp !Rocha, Wiltn9) O~::-~],i:.t£t), 
'QIfJe J,ungea UJue been Q:D:}irn~n up ~chm1tnartl!t~9 utout[f)~ ii;~L1i1. 
ill{! of [[(OHHl nmotlCft tuem, ue modo, &c. mlJll1 toeLe fa roe 
Jfo~m of IlEtPlefUon uren in ijDoltctrs to n;(fil1 [lutfi) UJ~cn fl ;S:;;~ [5 
to IJO witfJ ~OIt\)OP, ann rl)cp {Nne 11il otber nifferent runp J.;f u
PlelftlllJ it, fino t!Jetefo~e Cl:nnnt be taken to be fD2 n pilrtiw!\lc 
9rrreement, onl1' to tilDe tl PJcctfe tH'pflttme mttt C!Oi.IUCF, U;;i~{} 
mtnbt be mo~e colourabte, If torp 1)(1'0 tnun[e jfoln~~ tn t\:,(\1 
(lCofe. 1Befin£~, tufs Qrlnu[c hj ooneu ttl fiJo~t c;t the rnl:! of tDs 
ii!)oltcp; tubicb fiJetn£;, tbilt (be paucity ann [(:1:n;;1e[fj 1f tbe t1'1n& 
lUas onlp fo~ b~£uttp, nnn not upon atlp t\rfirtct\JIl o~ t~,Fl(~i€ttl~ 
tit)? til rbeir agteement, tbat it llJouln mran no mf.l~r, fd:n rberr
fo~e Ji conclune tbia Q.uere, tbat iJepart beef) nma merm tJIJIn/J 
tbe <Ilopofi'e tllttb ~Ol.n)Op. 

2dly. me ate not enf(l~ce1) to ilnotijet allion, ilS in mutuill 
QCouenants o~ AfIumpfits: ficft, 3\ obfetl.ll?, tu ·~t trJe ;L';~~1 ab, 
bO~9 Qrtrcuitp of aaron, if up anp mean.:) o~ Qf:o~~r:(W:tC'1 i( 1:a11 
be p~ebentcn, ] !tun not Qnate Q£: QCCS to p~Ob£ tt. Kelway 3 ~. 
7 Rep. 38. Plowd. 3 -t. Q:t}£ !LUlll tum ne\lcr put a f1Ji1H tOUlilJ, 
unleff5 011 an ilbfotme Jacccfi'ttp; tOf~ fa aU a l;JJn1J a;Jteem£nt; 
ann Hind anD Knightly'a '!'ii:"c, t1)cucrb fo nllin 41" urff, pet lbe 
tben ann after optlllon of all f.1'GZ 0;;': c~ tWo ]unrrrG 'WMJ tuitb 
me. jfol tbere, tbougb tbere tuaa a ~~IJ'rou£rp, ncttuit(Jffanninr~ 
tbe 16~l?acb of tbe Warranty fo~ tbe §l;:I:iJ9 brtng ta rbe Downs~ 
pet 31 ttlzlt remembrr,t\Jl.lt aU tbc [)~tntcllB tunr 'J.j,!lnf[ tgH ; tHrJ 
®J.1\ullfce Jones UeciaretJ bhnft:if (0 u;"tetllliU;'i\"; dPiJ!1 (be ttrpul 
of the 1nfuret's galon fo~ Deceit tn tfJut \Varran;:y, fjJ~ 1;) ~t it 
mane aU but one \!l:ontrat1, Dnn a !patol a\.)ertt~if!~t t:I~~0: be a~ 
gafnff it. 

€bi9 is part of to£ Slgrrz;w;nt; 'th1 t!]e mode ~ftIJe CIJP\1iJf, 
upon tnbtcb we {"(ute; 3lt ta 8'3 it were a ~ol1nttton p~eC2~cm ; 
ann in a petfonill ([ontenCl tbne neelJG no p~ectfl? tuo~nfj to m~J~e 
a Q!olltlftiol1,il£1 fi, provifo, fub Conditione, o~ tbe Itke. Ea in
tentione, Ol ad Suppo{itum wm in manl' ([aCes make a <[onnt ~fOlt 
in a mm ; lltgbt tno~n~ no it nrrc, ann tbe fame Beafon UGi'OfS 
in czrontraa£1 anO tlJJteemcn:a. 

[[Ie ate U{lt one m~utq~ fl.i~ 11 <!tontlftian to bell ol 'OtU('\ 
create o~ Delltop an <EfiJtc (if jfrcc:[jolO o~ ]nberitance: an1' lU(J~1Ji 
tOat mnount to a ~i!Jnmcn:;a:t of tbe J~artie9 ~Cll:£, n It :~ 
particular tbtnlJ ia to be tJ~n~, (J~ oti]ttIDife tlJe tell in to fail, tf {t 
tlPPCQrll tbilt rueb [0 tlJ~fr [Ptrm, 'd~ fufticient; ann tb?'t1 If til ~~ 
be ll:Jt OH::rt:f'O, tt:,~ lln'rr f(\!:~ ; :ll~n it nmff be fo intcntJ(O; ui,n 
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Were it intentletl otbettutfc, it wouln babe been a'OllrlJ (as; Grotiu:i 
tn biB l.~il3bt of mat ann Jl!'eace, lib. 3· cap. 19· Sect. 14· Cap!!, 
I~ urunHp none tn Club <!raCe);) tbnt if fftb£t 19attp no ttanfgrefG 
III tbi9, O! tunt ~nrtfculor, pet tye rca fiJuU remain firm ann im· 
U1oufuble. 

mete tufa fa a putt of lycic 1~oUc!" anti fa i~ ft in toete QrOUltt, 
tenor ClljUS fequitur, aun pet tbat ll1e tucte content to become ar· 
rUt£t9, fecund' tenorem ejusdem fcripti. 

15cUi:lCfi, confiUct tbe nature of tbe )1!JoHcp; 'li~ a Jaegotfa, 
lion antongfl: 9!f)cccoama ; ann tOne f«p~ Straacha de Mercator' 
~04· I'ijtfJe 31ntent fa dJ;efly to be tflJntnr.n; ann if It be not fO, 
Vte 'tie falfa demonfiratio qux vitiat Affeverarionem, ag if tue 
1?nrtp DalJe no ll1500ti.G on 16oat'O, o~ if tbtit tbete be no [ncb @Jbtp, 
D1 no (ueu mopq~e ban; fo~ ttl;n (all tbafe iDcciL1ol1§J, tbere'~ no 
hl)Qiilrn run, (1;':"0 cOHfrqu£iltip tbe Prxmium to be retomen. @o
Hnca are to baue 11 reo[oitilbre Jjl1t£l1l'lmem ! ~o if tbe@Dtp ol 
.z;ocn~ met;' Iort brfo~£ tbe J130lttp tutU', rna'!)!', anti tbz L9attp i"
furen ban JEiDtfcf; tbou\Jtj ttlC Go~trg Ion, or not lofl:, be {iJetteD, 
P-ft tlJI? tsol~rp W \Jom. 3:f genEral \tlitbout t02fe W021.~~; p:t if loft 
ilefo~e @otcp tlHliJl?, 'tia bero, b~(uUre of tbe 3impJ0l1r;:jFitp fU!l
poren [bat flnp ~an tuontu engarre againff tfJat \iJfJtr~ t= ,"tcan!' 
IJJppen'o, Straacha 143. 22~. ] !irge tOla to fi)CUl, dJ:tt ~11Cb tra
[enable ]!tt£tttlment fa to be monc bete, t[Jflt tf)f:;j ~!I~9 part of tDe 
9t}tCft1l£nt, fcq tbllt in time of \~lar (or UJbfcb pou'!I take nottce) 
~el1 woulD not r('f(otl~ en[ute @bipg JJOt~1lJ 1Uit[)!)!~t Q1:~ml10!,. 
1Bel1tl£l3 tbere'a iHiotijer lltule, 'QLbat ill Q.;:onffttH!iGn of toe 
n(1tUtc mID !?ttent of tbe (!E:U(UtllHCC? a refl;arD is to in: ~l;l) to tOt 
qiHHHttp or tfJC Prxmiuin) a~n tbot bflpa tn manp (:afez. Jt 15 
to be tntcnl1en of tI)e urn [lopage, Straacha i 73· of one G"Jop,lge 
(lnl!,. ~o to refit n c8'JbtP, 'th:S on!!, pro prima vice, Scraacha 
806. «-ben torrc'1) anotbet Rule tbut bolDfi tnufolobtp, I [)iii: tb~ 
!U!lliIJ£ of tbe [lJp.v:.c Dotb Oiffolue tbe Qtantratt, Straacha 1)4' 

wutcO bHI1!JfJ me to ({)£ lilff attn 3d ~1xre.]f tbe lnfut;l!;C~ unl1e 
.of tbhj (llO!Jiiue rune (a o!.;(erUdl, li)~lt We ate bounD bp OUt }PO
itep. JaOlJJ, In!, fLorO, upon muut 31 babe alreanp oftec'o, It ap
pratO tbilt an ]nfurot1cc f~ a \[o110itiottal <ltontract ; now if fuet) 
~oifOlUon tp nnl' QI:oHarCti(i 31m1J£otment, be p~£tlel1t£n from e
bet bappcnfng in tf)fZ mannee it t~ agreen upon, "cHuce I~attp 
tlte bounD; anO if it VLlppen bp tOe [)cfiwlt of tbe fnfutetl, me 
ilte tltfcbnrg£'O, ann vet tbe Prxmium {soLIta: 16ut if bp nrttbct 
.... r tbett jfault$S, tb~n neltDrt are bamfO, anti (0 itj In!' afo~£fnitJ 
gutbo2 804. 
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[[le llUnertcok onlp to puP tbe lLof~, in cafe tbe ~btp, IJOIil!J 
in fncb a Bnnner, be loa; linn it matterS not to me UJurtyrt ~ te 
fl)a,acU be PlfuentetJ up tbEll: Defoult o! not, tf up tljdr iDet'at;ft, 
tb£!' lore [be Prxmium ; but tf otbEtwife, it botueuer Ua(atf~ tbe 
QI:onttmt. 

("([bat 93att£t~ bnppzt1{ng aftertnur'Off, tboltcru not bp tbe De
fault of tbe tnCurci), map bactltr an ]nfurance ts plot". ] mean 
(lIC~ aa NCUelltS3 o~ alterG tb~ mode of tbe ill0,1i1ge; aa fUll~on~ 
bp tbe [)efault of tbe geJ';-~t>, ~l~'bo f~ {JEre a ttf~O ~£rron, a meer 
!2>trang£r to tlJtaCr;ntt~lcr : 3J ~n j"!~futmtce l1e upon ®oona in 
il cErtain ~l}!p !Jlj !:3:ame, fi:ID (",f' crUJilttlSl qlep nre put on 1BoattJ 
llnot0cr €!Jl)tp:, jt'a ~i~i..( tbe 3;~1;-urt?rlJ ate not Hntle ; nap, tbe 
Qrtbiltana lJO funuct; lii:Jti}O ttere mete a Qihwfc of It:lower til 
tranfmtt ftom one ~i)tp to ano~t£r, pet if tue 6DotHl nre tatu:ll 
on 0boar ann longen tberr, ann ~ftetU1uttJg P~!t on IDJdt13 intO" 
tber ~bfp, tbz ]nfucers are, not Hi:iJt~;, Straacha 806. 

[(lIe are H-ot tuftbin tbe !'~Ul c~ E~uleg of 3lmpombiHtie%i bap~ 
pentng bp tue act of ®oo to rUbe from r;>enrilt!ea; i)Utfl hl ItO 
mo~e tUan toe QI:omt~:on Ql:life of 0 Qt!J:Hiitfoun! AiTumpfit, an (!f,to 
fcuto~p Plotll1fe upon an £Ill nOllE', anti to be none to, ol ltp n 
@ltraurrc::: £1;10 U1 fueb <[dfe it'0 not enouglJ to fap, tuat 'ttoaG 
fJ1'OeauourIZO, m tbi';~ lue IIltrn:!n::J!lce Uli"Hi tenn~(n impolTrble to 
lie obft'tten bp tbz aa 0: Q):)t! ; f;J2 tf it be fo, 1: IJ m IJoUlztiet Di(
cbargetJ from mp ~~omtre, See 7 Rep. 38. Styles 280. 3 Cro.833-
I Rolls Abr. 45'0. 

t!IJe full intent i~ to lie pctf(l~me'(!, mro not tbe bare tuolll~ ! 
1i!ben bere tOe intent lUi'H3, tbat tU£ [{ilPdJC fi)!lultl be Oan l.uttI) a 
QIontlap, Ol at leMt tiH pr,fi ViHtger ; nom bete'f3 Ita (uei) muttet 
founn, nap tiJ£ cout',atp t~ [(lunD; tue lola i~ nDt IIp ~?:)to~ma o~ 
f!empeffe, b:J Rcth~, [[i{i:'JG O? ~:Ja'Ut6, but f(i~ fiji? Wftnt of 
Q[onl.1o'l ; if a ftiunn tge ([! .. all;)!) i'i.SJ~ 90 tetJ!Jncs b2b~nn, nnn tbe 
~i.1net k~!£t1.l it. 1):9 g01r;rr Gut ea i:"tcnrione to meet bet, wm 
not belp it ; toe @Ll~r:t~ti 1.'0~;~ t:Jpli:er.U "Iii) keep 'Wtt~ tlJe <[nn
llop; rbe acrreement fo~ it iG Lit fJiJ patt; iJ£ mae not [lOUlW ttl 
go WHo refS o~ t03: p~ttict:nt: ~;)Jn :f War, but tmtb <!.tonnop in 
genc~,ji ; {]e OU!Jut to babe 8:l:(l~ fo~ that O! anotfJer : 'J5efttJ.es, 
ira of nil tl?lJfjrD ts t:3, UJ:ttj;:r ;.1C tune lI!tlmr.\uo~tbp Ol not. 
~uppcfe tis ucG!Ju,o ;.contDp t'ab Cft blm at tue iRiUet'a ~omb, 
altn rrfufeD to ~o witb tyal, mi'O :i tora (Jappena fo~ Ulant oflJtm, 
we are not bounO to uu(uJcr t)e LotlJ , fOl we n£Drr unnertook ta 
atfure uanft fuel) \ctt:cum{L1n~C'0 , c~ upon (ucb t!i:ettlll3. fp're 
tbe J.I.+lh:inttff un;;ft'tclc{t f[l~ ti)e act of it ~tran!J£r, QUn lute §ltri1il. 
l\cr Dati) not tUtU urI' ; 'ti~ not fOlnO bz (net CGme out or Torbay. 
CljJon t:;~ \rud~ J P?ilV lilD~\\iH:nt pro Def. fo~ tlJllt 11) nl'tJJ~ t 
tlftr:,D;~·~·Ir.::':··'GL1!:, muff be corllruc:t '::C(OrO[l:i3 ttl t~J~ fabJL' ~lf-

, H:: .. 
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ter, i. e. to no tbt Voyage; tbcn tbhl being' part of tbe a{Jtrc' 
Ulfnt, {lnn not obferbelJ,tl)ot!llb Wit bout tbe U3filtntff 's ~efauft, 
UJe ate illfcbiitJJftl of our W60111tfe, tubicb maa to b2 all ]afurer 
iecllndum tenorem fcripti prxd. ilntl tbat tuaa in a Voyage ltlttb 
c;[on'oop. 

afterUJarua @lerjeant Thompfon arlJuen pro ~er', ann ~er~ 
jeallt Levins pro Def. ano ~erreant Levins ilrgueo on anotbec 
tIoPICit, anll ogtC£O tubat 31 laboureD to nen!" tbat tf tbe ®affec 
ban nOlle bie utmoll, tUOt toe Ql:aufe tuaa oll'llinff blm ; but lif
boureD to l1)cm a Default in tbe Qtonbop unO ~Jffet in not meet, 
fng aftet tbe ~£parotiol1, Ulbtcb wag fufficfentlv DtffiCUlt, an tue 
jfa£! was {ouno: €bat be mtfibt baue rent to Torbay to babe en. 
quireD fo~ tbe Qtonuop s tbat tbt ([011\101' migbt baue erne up, but 
IDil.G "q~ll!Jent anlJ Haiti bebtl10 tuben tbe Wind WaS ftlit; toat tbe 
([onnop betug to be p~outneO bp toem, if ftnp iDefJt!lt tn bim, 
'ctvil.G agamt't tbe ~Ii1inttff. 

Warranted C. J. Holt tJcnteD tbe Ql:aCe of Hind ano Knightley to be )Law, 
to depart anll tbilt tOe current [)ptnton \tIas oIJafntf it. (toat 'ttua13 pilre 
with Con- of rue 2gtecmcnt, ano if not fulfiIletJ tliO bitfate tbe l\Doitcp. 'lDut 
vvy, if the be fain tbat Deceilit Gulp filJniftc~ a Departute fwm London itl tbat 
S~ipgoesout Voyage: ann ruppofe be Does 'DEPart, ano i~ at ~c':J, tue Voy
w\th~onvoy age In begun: ]f (be @leparation batJ bern bp jfraun '[wcre [ome: 
a~d bt:p;;a-G wOnt; but bece tbe ~epatattolt fa bp tIter a of Wearr,er. 0up
~fW~ath:: spore tbe ~ilffet bail commttten 1l3arretrp, tbe J n;urnn ate lta
and return' ble; lJf pon intenn be ll)OUltJ go tbe [topage UJ~to CZi:uuilop, pOU 
home and is muff make tbe a!Jt£cment fo. 
taktn in go- Gregory. fiCb£re i~ no manner of 1falllt in tbe lSIJil1tiff: 
ing out in h [[Wen tbe illetrel WilS once gon to ~ca ll1itb Qtonbop, 'ttUil.G not 
fearch of t e tn tbe ll31atnttff's w>otuet to! 00 mOlf. 
f~nv:r¥; tl~:' Eyres. 31 take it, tbe meaning h1, flCbat be fiJOUltJ go out 
~e~r tuftfj ~onbl.1p, ann (0 continue ttHtb b(m to tbe cntJ of tbe [top. 

age, Without anp Default in bim; ann tbe f!)er:ta! [lettHct batb 
feunO no Default tn tim. 3lUtlanlcnt pro ~er'. Dolben Abfente 
fie confcntiente. 

Dominus 
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DOlninus Rex verflts'Varrington. 

I~fa~m~tton bete tn B. R. agatna Warrington & a1' fOl it l.1\(ot 
commatrn in Chefier, {lni) 3Itfu£ JO~lneJJ upon Non Cui' 

ryeteon, blJ mttt of Mittimus tbe fittno~ of rbe JReCoJil t53 fene 
Camera rio no11ro Com' Palatin' in Ccfir. Sivc ejus locum ibid, 
tcncm' communDing quod infpecto tenore prxd. per bre .. e noL1:n.:m 
fub Sigillo Com' Palacin' prxd. debit' conticiend' mand~ri fac' Re, 
cordum prxd. Majori Civitat' Cefh. prxd. cland. in mandat' eidem 
Majori quod quoad triand'Exitum in Recordo prxd. junttum idem 
Major ~,1andari faciat Roberto J(cnt~'1.1 un' Mercat. Civitat' 
prxd. quod venire fae. coramMajore prxd. ad certos diem & locum 
per ipfum Majorem limitand' pofiquam Record. prxd. fibi libera
tum fuit duodecim liberos et legales hom' de vifil' Civit' Ceilr. 
prxd. quorum qUilibet habeat quatuor libras terrx tenementor' vel 
redditus per ann. ad minus per quos rei veritas melius feiri poterit. 
Et qui pr~d. ~f. &c. nulla affinitate attingunt ad Rccognit' -•. - Si 
Ci"c. Et ulterius taliter procefs' ver[us Jur' inter nos et prxd. 
ImpaneU' fae' qualis fecund' legem & Confuetud. Civi::at' prxd. in 
hujufinodi CaiLI fieri confuet' fuerit quoufq; Exitus prxd. plenarie 
trietur: Et cum prxd. Exitus et vcrificatio ibid. fact' & triat' fuerit 
quod tunc pred. Major Record' prxd. cum toto eo quod inde in 
Cur. noilra ibid. fact' vobis mittat ita quod ca omnia vos nobis in 
Cur. nofira coram Nobis apud Wefim. remittatis ad certum diem 
per nos prxd. parnbus pra:figend' ad audiend' inde judicium, et: ha. 
bcatis ibi tunc boc breve, (j'e. 

Refponf' prenobilis Willielmi Comitis DerbJe Camc::::rij Com' 
Palatin. Ceftr. infrafcripc' Virtute Hlius brevis mihi direCt' dedi in 
mandat' per aliud breve direct. Majori Cl\-ita~' Cefir. Infr;}f"(:ripr 
prout interius mihi prxcipitur, qui quidar~l Major,viz. t,7. W. Arm. 
dedit mihi in refponf' quod Executio illiu5 brevii patet indorf' in 
Record' huic brevi ann~xat' ct fupra hoc prefix> partibus infrafcript' 
tres iWirhaeL' prox' fumr' ad e!knd' coram Dom. Rege & Domii1J 
Rcgin' ad audicnd' inde Judie' filUm, &c. lnna~[eO tue lRcc0~n 
tbus. 

Placito Coram Domino Rcgc & Domina Regin' apud l!'eftmin
fter de Termino Sana~~ Trill' Anno Regni Dom. Vf'ltl. & Dom, 
Mar. nunc RegiS. & Regina: Angl', (joe. tertio. 

I11fe" 
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Inter Placit' RegiJ & Regin£ Rot. 

Civitar' Cefir. &Comitat' cjufdemCivitat' if. Mt:motandum quod 
Samuel Ailry , &c. iDefentJattt5 appear, anD pleaD Non cuI'. 
®~. Saund. tap~, ~bat tue ltflle aboUe jopneD hl per homines 
Com' Civitat' Cefir. prxd. ubi breve Domini Regis et Reg' non 
(urrit & non alibi triari debet ac homines de eoo' Comito Civitat. 
illius extra eund' Com. Civitat. illius ad aliquam jurat faciend' ve
nire non debent nee folent; ann tbat tbe faiD Warrington ann' 
one Robert Kentifh arc @lbetiff~ Com' pred. Civitae Cefir. ac pro 
eo quod idem johanneJ VVarrington unus Vicecom. Com' 
ejufdem Civirat' ; be p~al's proces de Venire fae. ad trianci' Exit' 
pred. fuperius jund prxd. Roberto K aited Vieecom' Civic' prxd. 
rant' derigend &c. ann bceaufe tbe faiD Defennanta ben!, it not; 
Ideo Mandetur Camerar. &c. Et pofiea Sci!' ad Cur. &c. ttbe 
J(fue i9 trictJ bp a ]JUt!, returnen bp tbe other ~beritf, nun tOe J!u, 
tp finn t[Jem ~uUtp. 

glltJ ~~. Chdhire mourtJ bere (11 ~trdt of 31tt'ognumt, t[1at tbe 
Venire i~ tnifatDnrJJetl, fo~ ft ougbt to baue been tHreaen to tbe 
<!Co~oners; fOl tbnt botb tbe ~berttr~ arc but one ®fficer, ann tbe 
lRefolutfoll til tbe QCafe of !.luntro? Curle, I I Rep. ta e.tp~erg, 
tbat tbe one (fill no no {la of btm(elf; if one opes, tbe otbct can~ 
not ea. S>uppofe one tlteG, tOe aWiltiJ mull be to toe Q[c~ 
tOlll?r : @>uppofe <!f,tccution agaWtl one of tb2tlt, fi)tlIl tbe otber 
0betiff baue tbe cztullot!p of bfm f ~Out tuoulD be il Q!:ommir to 

ment to ~tmrelf, :2 Hen, 4- 4. ~upp(lfe ClCollt1iiHlCe of l~Icas 
urnntci) to be brill b£fo~e 2 '1l3iltltffs, ann an Uafon fa ngaftlll one 
of U)em, tDfte tfJC €lronrt {lJall be outlet of Qrol1u;ance, fo~ tbat 
lOtte onlp cnnnot {JoIn W>lea, I Rolls abr. 49 2 • [Cro 138. Goff 
anlJ Carne, Styles 342 • Gtuar'O to U)C <!tolo"er~ in fucb eflfe beln 
tuell, .3 6 Hen. 6.1. '<[bep ore but one ®fftcer, tboUlJb tU?CC ~er. 
font); £lUO if one notb hot take tbe £lDatb,tue otbet~ nrc not qua
IifielJ. mpO" I Edw. 6. cap. 10. if tbcp were fe11eral IDffic£rg, 
tlJep muff baUe rencral ~£putieg, lUbereas tfJe ([oloners arc f£11e
raf ®fficet~, ann eacb come~ in upon a t1ffftnct ~lraion. 

E cont. 3J urlleD tbat tIJe Venire fae. tlH1S tueU atuart1etJ ; 
fOl tbougb tbep are but one IDfficer to moll lE>nrpofeg, pet tn cafe 
one be cbalfcng'il otT, tbe otber 111ftP ct'('cme; [0 ia It in tbe ([nrc 
of Q,Coloner9, 3 I AfT. pI. 20. a Y cnire mol' llc o\t1arnetJ to olte 
([010ner upon a QtbalfenlJc of tbe otber) lea quod tbe otber tlo nnt 
tmermenOle, &c, 
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rcafon of tbe ~bilHet1!Je {Joes but to one. \!:be JLatu tequireG 
~uI10leoo2S), pet there neeO none, \1Jbete tUber ~ilttv tg JLo~t1 cf 
tbe fpmt'o!cn; it map be out of tlJe nett aOjacent J1)ulltq£tJ. '([ljig 
waG te(olU£'tI Hill. j + ann 3, Car. 2. attn upon oebnte Pafch. 
fOlfotutl1(J between ~it Peter Rich ano @}itThomas Player; ano tue 
V cnire UJa~ aUlattJen as {Jete, anO a ([ballen((c to tlJe arrap fo~ 
tfJfa Qtaufe , anti tbat c[ballenge CabeO bp tbe £illoUlance of t1 
13ill of <!ftception6, ann aftetl11arn~ mOllen ill tlttcft Df ]UOlJ-
Inellt bp ~ir \Villiam \Villiams, tfJat tbe\? Were but one fDfftcer iHl 
~tta nom obteaeo; ann Jintl((mCl1t pro ~ler'. 31 remember tIJ~te 
tnere etten foWrecedcnts)tnNorwich,Hill. 8, Hen, 8.in Danco Rot. 
30 3. ann fn Lond. Trill. 18 Eliz. in Banco Rot. 51 I. (the QI:nfc 
of 0bcrtff Bethel aguinft Harvey bere fn (bIB floUtt wben be mag 
@lI)critf, UJiUl the fame. 3ln Brownl. Declar. 2. Edit, print, 16) 3. 
fo1. 44. ta an 9aton blou\JOt blJ II <l.to!oncr, anti a c.[ballclllJe, be. 
(aufe of bia )Relation to tbe ~Oetitf, ann tbcn be fUlJJJc!hl tblJt be 
is one of tbe <lI:o~oner!5, anO mapa a mrtt to tbe otber, Mil baa 
It; fol. 4). is anot1J£r of tbe fame; ~biG betp ([(Urtt in cafe of n 
~IJettlf, is in Brownl. Brcviajudicilia, tbe fol.39 6. til Lond. tbe 
beep fame @>ulmeUtoll Uf) b£te, UttO uUJartJen tltcolDflllJlp alteri 
Vicecom'. aa to tOe ClCafe tn Styles, H'~ no ambolitp, fOl 'tbl it 
.IDonf£nfical Qrute na put tbete, anO no Qutbo~itP: 3lt'~ true, if 
tbrte be no ~bectff, tlJilt makea tI)e aUlartl n£ce1T<1rp to tbe <!tolo, 
net; nolD if one be lJCilll, tben tbere'11 none; but otbetl11tCe tnbere 
tbere' B a <ll:ballenge. 

eh. J. Holt. 31f tbe arcbbtnJop' of Canterbury be t;>lailttiff in a 
~are Impedit,tbet[lrtt muff 1.1£ owaroelJ to tbe otfierarcbbHlJop : 
anD aftcrl11ntOJl ~e neliueren tOe ~pfn1on of tue tuIJole 
(!tonrt. 
~bat tIJe V cn. fac. fa well tIfreae)), tlJat tl)e Precedents nce in Where tw('j 

Brownlow 05 tbev mere etten; tOat tbbl \nan fettl£n in tbe Q.Cl1[e of SheriHs and 
Rich ann Player. f!be ~htectton (~, tbtlt t{Je!' are but one [)[ffcer, one c11:l1- . 
8ntlbabe tbe0bertllaltvjopntlp tn tbelll ;but 'tia otfJccmtfe in cafe of ~~Ilgcd'nthl~ 
il Qt(Jallen{Je. ~be Qto~onet ia.onlp to l'~ecu~e tfJe [ulrtt, mben b;rd~:ectl:d 
tlJcre in no p~opet :IDffieer; fo~ If no (uel] !)[ficer at all, itO if tbe co {he ()r!,~" 
0beriff ope, tbe ~o~oltcr Cflnnot Ctectltc it, 22 Hen. 6. 5'. tlZ{Jen Sheriff. 
'ri9 tbe ~~allel1ge to tIJe f5lberfff uS) illlp~oper, [bat tlW{,£6 thz 
([olonl?t 0 :,lloper 6Dfficer; anti t{Jen tuljV cannot tbe Q1fJilllcl1t~e to 
Dlle ~bet(ff, tllnke tue otDer a Ploper 6Dfficct f g,uppofe one 1,[0, 
l'oner: be ctllllcll{J£O,tbe otber lUap CtfClltc it, t[jJt'SJ plailt. JJoUJ 
lDIJere hl tOe tJtffcrence fifO! fill tlJe ~o~ol1er~ are but [urf) one 
®ffic£r O£1 the ttoo ~beritT.a are: ]t'G ttue, If tUCl'C be tWo §)f)c; 
tifflJ, thefr ~utbolttP to jovnt, but tfJc oct of one [51 tIle fla Jf oot!); 
~~16d. Rep. 198. 0nppofe a QEarc Cmpcdit be !.J~ijtllJrJt l~!:ainil 

(1 U tur 
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tbe Archbiihop of York ,Hl t1 IDtfhtrbet, tbe Writ fiJaU be nirecte'O 
to t(J£ Archbifhop of Canterbury, unn pet be bmb no @-upetfO~itp, 
Dyer 328. JUdIC' pro Rcge. 

Carivil Executrix of Dodfworth verfus Edwards. 
Entr. Trin. 3 W 0 lVI. Rot. 394. 

N AlL en Debt fur Judgment fur Obligation rait at ~eal1tOl, 
. ann fet~ flJ~tb tbe ')Oon'O anll l.1.fCouerte bp tbe '[: £(fato~' 
ttl bf£l lLife·time. 

uefentJant pleallS, '([bnt tbe ~Iointiff o.ugbt ltot to babe bel: 
~1ct(on, tlectlufe be fafto, tbitt tbe ~ellato1, tn gts Life·time, af
tec toe making toe ~iJltllaUon, unO teco\'JerinlJ tbe llubllment a
fo~eft1it1,viz. 6 February 168 [. apud Paroch' pred. inCom' pred. fip 
(ctWIn artfcle~ of 9gteement, il1'OentttJ, mane, granteD, ann 
oureen between to£ falD DefenDant per nomen, &c. anb tbc (-~~tJ 
-m:£(fato~ fn bia JLffe:ttme nnn J. B. ann H. K. Plincipal qrre1)tto~6 
of tbe failJ vefentJant on tbe ']3cbalf of tbemrtlb£~, ann toe Ce
unai Q!rCiJfto~e of tOe fatn IDefentlllllt in it 0cbeilule to tm faiO 
9tttc(e~ anm,cetJ, nameD hI', anb lllttb tbelt ([onfent teameb bp 
tbe !a>ubfcriptiou of tbett Jtlmnt9, uun (cUing to tbeit ;j:>~a16, 
lln'O tleHl.lcrtng the fume a~ toetl: met ann Deco, &c. tOe lnbicb at. 
ttclr~ Sigillo tefiatoris hie in Cur' profert, tecttfng tbe iDefentJant 
tnne/Jten, anti not able to pap tbem l.1lftbout tbett ComplhJl1ce, in 
.~r~epWt[l; (uto ~att£lifaction a~ be coulO gibe, being an QlqUftp of 
{\tticmpttt;n in certaln Jpoufes:;, &e. 3lt tuaa couenantetJ, cone 
tif.lOet!, ann agreeD bp ann betwcen tbe fain Defennant, fo: 
~)tmfclf, bff'i QJ;tecuto~a ann anmintntato~9, to, ann tnttb tue fatn 
'(!eftato~, mH) t[)e (ain J. B. anb H. K. jopntlp anb (euetall!', ann 
mftf) tbzf:; (eu?'~ cil Qf.tfctttolg, at1minifitato~S) nnb ~Ufign~, bp tbe 
fam a~ncle6~ il~ itt toz fame tgmentioncb. 

Imprimis, tOe !D£fennant Uccnfes ann autbo~fi£a tbe fain {lCe
~to~ ann J. B. Dno H. Ko to tltfpofe fll1n feU tbe lRh1bt afo~erattJ, 
&c. unn ti}ut upon tbe ~L11e tbereof, be to feal Deeoa 05 tbe!' 
fiYClUro ntlut(e ; uUO after tue ~o~trra((e· mone!, ann ]ntereff paiO, 
fmtJ tbe <!rrpeltC£9 obout fucb ~alr, &c. tbe iRefiOue of tbe tl:)~, 
(fen tbeteof to !JO to CaUsfie tbe fenera! Q.I:reT.litol~, a~ tbe Came 
(anH! (tlffiet mopo~tfonablp:, nun toat filer!, ~tenitol upon iRe· 
crtpt of iJfg 1lD~oP(JltfOIt, an afozefaio, 1l)oUlO moke, fenl ann nc. 
iDler to tOf Defwnant a neneral }RefraCt'. ann furtbrt n[ttt'£t1 
;jp, imtJ betl.U£~1l tbe !EJattico to tbe fain Articles, quod interim & 
quoufq; prcmiffil vendit' forent ut IiIred. eft er extunc pofiea pred. 
lVillielmus Edward::; (U)£ iDefennam) non [eClat' yel pro1ecut' fo· 
"ct ad legem vel perlon' {lye bon' l1C'l :lliquos didor'Crcditor' antc:~ 

In 
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in cifdem articu1is mentionat' y,;::l a1iquem refiduor' fubfcribcnt' ad. 
inde pro aJiqua rc pr~Lterita fub penaiitate reliCtion' & exoneration' 
dcbiti vel debitor' tal'per[onx five pcrfonar' Creditor' five Creditor' 
t1U~1' fic feClaret & profequeretur feetarent & profequerentur U,l: pre
dict' efl: prout per Articulos pred. plenius liquet & apparet : Et fie ri)c 
IDefeniJallt fatt[), tuat tOe l@[otnttffper profecution' & Exbibiti on 
bille fua:: prxcl. vcrfus btm tIJeDefenllant afc~£rattJ,ann upon tb£[)bc 

ligatton auO 3lunrrmeltt nfo~erait1 barb fo~fetten to tlJz fain De" 
fennant toe f.liD Debt, ucco~otnlJ to tbe true ]ntenth1H of tile 
Articles afo~erl1itl)Et hoc paracus eft verificar' uncle petit Jud. <tPon 
tbts tbere'11 a [)£rt1urrer fOpneiJ. 

31 arcrmztl f04 tbe 13!afrHtfi', {![jnt tDe ~Ieo in '13nt mnS,i m. ~iJ(0 Letter of (j. 
iB oniv a \!10uennHt, ann not nReIcnfe; be mnl' bHm( bta ALh cellfe not to 
on 011 tbe QCOll:rmnt, anD reeauet tue llaiue of ttie Vebt. L)fte fu~ ul~~e~ .• 
ilrc no [(]o~l:lfj of iRelenfe otJ are menttonen tn [be I Inft 264, fe~~1~1( th~r 
'([is onlp fatD, be \1l0utll not rue Utt"Ol?t patn of fqfeftiu(J fJi~ DeSr,g no 
Debt, i. e. tbe ~um : €.bh1 fa 110t aa it UHl~ in toe QLafe of Mac- Rdea[e. 
beth ann Cobb, Mich. I Jac. ? tbut tbe [)ebto~ llJoulD be acquit-
ten; ann or; (orne JL,ettCt~ of ltcen(c arc pennell, tbat tbe fame 
llJouln be taken ann accepten a9 a lRelcafe. 

]'Ic not contrOlJ£tt, but tbat a Rclea(e map be upon Q.Col1'Oitf= 
on; but tlJitJ t£l not fucb· a [)een map be nefeafattteo, ann fo 
nti1~ a 31ungment be, but tuh; founn~ meerll' in (!l:ouenant; f01 
tOere 'Ull ageeeo, tbilt ftP~ef9 Releafe£) llJoultJ be lllben wben 
tuep recctlle tgeit Wonep out of tbe ~ale of tbe <!fquttp of JRf> 
tJemptton. . 

~bt~ ta not like tbe Q!a(e of Hickmott, 9 Rep. 52. moere bI' 
JllfOenture be acimotul£ogctb l)fmfelf fullp fatf~fien anti tJtfcoarg
£0 of nll13ott'Ofl, eJ:cept one fucb. BepltelJ, ttbat toe 1130l1n tn 
8uft WiUJ ctcepten; ann uell) a lReleafe of tbefc not £,tceptetJ, be: 
cau[£ acknotulcDlJmcnt of @atiafaaton ; bere'£; 110 (ueb Declara
tfon, onIp a Qtouenant not to rue. 'Ql:fJere'fj tlJ2 Ql:ofe of Butler 
anti Monnings, Noy ). per Anderfoll. A. reliCti of 3 Acres 
grants a h\cnt·clJOtilC out or tOem to B. unn toen enfeoff's C. 
B. COUCtlOnt,i3 anti grnntfj to ann WHo C. tb'lt be wouln not (barge 
tiJe (ain 2 Acres gronten to C. mub anl' tDillrcffeu fo~ UJc [oirl 
Rent aftetU'larn~, unn tbe QExre toas, if it tlnre a r.clenfr. 
ann bp Ancler[on, belO tout it lUil)j not, tbo' Glanville tbOU1!bt it 
one~ 

2. '(tU::;3.rt;lJ:i i~ lnougbt bp t1tp <Sh1cnt wbo fa Qj;tecuto~, mfO 
tbetcfo~e tOlu ~uit i~ no '1B~encb of tbe ~ol;tl(tfon; fo~ tt}ilt ill 
bp tbe ~iirtte£1 fubfcrihttt~ to tbz urticleo; n0111 we arc non~ c: 
tl)ofe,u @,laft lip U£; iG 110 @lllit fJp Oll/; '\1l:effatJ2; ilnD (0 it t5 ft
PH~tl~ rerclucn in tbc ([afe of tr)C )Fl~io~ of $)t. John of Jc:ruL:. 
!em, 2-7 Hen. 8, ; 6, ((H)ere 'tlfJ t1lJtee.t~ (lp Fitzbubcrt, ani) t:.:;, 
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nietl l1p none; tbut if ] om obiig£'O to rou tijat 31 mill not rue J. ,).. 
mp <lE,tfcuto~ milV fue J. S. DnD it fiJaU not be Gnp 10~feUme of Cbc 
IDlilIc'ntton; fo~ tb(e ([on'Oitfon (fj a qroUatera! t~h7lJ ') anO U)aH 
DC conftweo (1C,~o~'Otn~ fO tfJe [[lo~tla: ITWtcb e,ttentJ to [be 
pet 1'on onlp, {HlD not to t~e [jJef:: {l~ ~!£CuwJ. 

3lt'£l ttue, tOe <!l:,t[HltO~ rep~drma tbe j;getfLm of toe f§.;effilto~ 
DO to IDbHlJotton~ nntl 1L tett9, but not in ([onotttons; in qcoHa
ural QI:ffmfcg, tbe I.!ftecuto~ ia boulllJ, iHfO ffJaU "nftuer n ".lB~eacb 
of tUts QrobCllllut, b£Cl!ufe incluDec tn tbe Ql:obelu1nt, tf)o' De were 
110t num£tJ; lmt finte tbe QrO\)e21iwt fa, tbat A. fi)r!H not Do fucbull 
~a, A'§l ~f.te(tttoJ ia not fnc{UlJen in tue .laame IJ~ Jj)erfon of 
A. urctlufe tbnt t~ <!oHatui11 : ~uppore A. be bouno, tbat be 
tum not fSO to York tn 7 ~eara, no ~an tum {ap tOat tbe ~tecu ... 
tO~i1 JJOtntJ tbHO£!: tnitbln tbe 7 peatS, tf5 a 1B~eacb, tbougb 
tue QE.re(uto!~ Ulere bounD if toe ([effato~ lUent, \Ventworth 
LH· 

')Benne$}, it is tire l~ilttp'~ fufJ£crir)it1!J. .Jao\U tne %lebec Cub· 
fcrtlJ£tJ, anll tbat rtplains tbett tnt£tlt anO meaninn to be cfear, 
t~at toe 19atU££l tbnltfe[ue55 were onlp tntentJeo, ann not tueit 
ReplefematliJe9, 119 tn ~!t Fra. Englefield'.9 ([afc t~ Bgreen: 3lf 
n ®fln mohe a ~ettlemct1t tuitb a t;3oUJec of l,\£Uocation bp tn~it# 
tng uniJer bhJ fpantJ, ann ti)e 19i1ttp being beponn @)ea , refufe to 
t£tom, tubereupon bia ILnntlll ate to be fei}"ctJ, toe ~ing (nnnat 
ma~e a Rellocatton, llecau[e tbe act ig reftratnfu to btn 1l3£tfon, 
to tl t.(Utitfllg untJet bia oUm banlY, tbougb it hl aDjuDcrclJ tbat ttc 
{,lug (omc.9 in bi£7 place anti fienD, QUO map make il tenner of a 
~oltJ RinD', o~ plete of ~of1ep, ol tOe lU~e ; but tbe fo~mct is 
beln to be meetl!, ann (fttarp p£tfonnl. 

]n tbut bet!,' (!Cnre of tU£ Jj3~ioffS, tbe filet UlaG tbu9 ; a trare 
tuaa UHltH:, wHb n JJ3~Ol.liro) That if the {aid Prior, or any of his 
Brethren Commanders, would inhabit upon the fame, and keep it 
for their own ure, then upon Notice the Lef1ee and his Affigns to· 
remove: '(!Cue )1£tro~ tlie5 , nttll tbe ~ucc£ffo~ lJtlJ.r~ Jaotice to te" 
moue, llnn tiJen enterS· flCbere \nete Uiutr~ ~cries in tbe 'ltnCe ; 
ag if it lUere 0 ([Ol1ottfOtt, &c. 13ut one rrt£at OEere Wile, ~f 
tue saU(((1fo~ Were (minDen. gall brIO bp aU, ~Ullt be toaa nOt; 
fDl n €1lucceffo~ mop tllke, o~ be boun'O up toe ~a of fifa w~£n£cef
fOJ, anD pet fn QrontJitrolHl \[oHntn:nl a ~uccetTo~ i~ not inClutlCl'l> 
Ul1lef!J nameD, 27 Hen. 8. 28. an <!EtCcutOl 'Ootb tli ttutb t£'p~c
rent tbe t0oerfon of tbe ~enato~; lHlt tuat fa rfJt£t1p ap to bene. 
ficial, not to pennlleOim9 : cfo~ in toe fntter tbep nre Different 
1P,rfotHJ) mro in ~lrtta it if.; fo reckoneD, tbourrh tn tuitiiJs f(l~ 
t1Jflr 18emfit, Noy~ Bro~ tit. Stat. Merch. 43. Jf tye <lConuro~ 
in n @lultute b~ retom(1) Dean IIp tbe @Jverfff upon iltt Qfttwt, a 
Stirc he. n tift JJO illltlfnn tOe C!C,teCl:o~g) &c. @'O (In n lutJiJment 

SCIre 



--~-~----~-------- - --"---- -- ---------
rvlich. 3 W. & IVI. 

Sc~e fae. i:) nec£ffatp oni:)rmb of ritlJet l:>11tt)J to U1tlc~recUttO'n. 
tttDe Rea[on !fjJ becm[e t!)[P fite efffrmetl tliffetent J?rt[Oii~ til 
ou~ LaID. ~'be teafon of £lUaU!!!:!' ~uit.G bp Demo p~Obc~ tutu 
fUffi c ten tl p. 

i3pp, mp lOin, tEonfitler UjC lRc<1fon UJUP rm QEtf(ttto~ fi}ilH 
not pup C[o{f~ b;J jfolce of 23 Hen. 8. cap. E 5· UlUiCb !J£bCfi <[oilrs 
to .1 IDefeniJilllt agatnff a t~latntiff fUin~ fo~ u G!1COlijJ G~ 1BJ eLl Cl I 
of 1!D~omtre, D~ tr)£ hke Oone to tbe L9Inintiff, nlJa{l1fr whom it 
Piltfetb bp dtettlil1 o~ JElou(uit; tbe Lalli {a rUletl to be, tbat fln 
(!f;recuto~ fuincr upon fuet) ::il1rOH{J o~ 1BJeacb of Q[omt~a mane tu 
ttr; QL:eftdto~ fi)aU not pav QJ:oftg, bCC:1ufe be ia on:::ttrr l$etfOLI 
tban tbe 'i:cila~q, to WbGlll tbe [~jton!I Ol 3:nJurp ia ftlppoico 
none, ann tber£fo!c not none to tbe ~Ialnttff 1.1liUJin tee \\' ords 
of tbat at: w te; flUO if tbi~ be not tbe l.'-\Ctl foa, 31 Rl10 U1 of It 0 
Beafon at aU fu~ ir. 

3lt';3 no anrwa in nut <ltnfe to fap tOnt tbe Chancery Ulm CGm·; 
pelt on \f.tecuttotl of, ann QtolUuliil!1Ce tutti) tucre acttcirfj, fo~ 
rbeic lRuiefj ratb£t p~O\le tbe QJ:ommon lLaUJ, viz. up Qtonttfi' 
ties. 

~bi6 is to be tnltcn attar!', becaufe 'US quaii a f!Contlitiol1, ruH; 
becaufe 'tit] to Defeat a iuft IDcbt U1ftbout l\3apment O! ~atiafaat. 
011. ~uppore II QContltUon were Gnl1t'te'O to a f!erm fo~ JPear9z 
tvat tbe t.etfte bp marne no not alfen, ann tbe 'f1elfee ope9, ann 
lJtfS QJ;tecUto~ aHem;; tbts; ia beln ItO ':l6~facb, Dyet 65, pI. 8. 3 
Edw.6. ann t!JifJ (~ agreen fo~ Lalu, I Rolls Rep. 68. mOUl tots 
t9, bec8uCe tbe ]ntent ougbt to be Olll!? to t-ellroin tbe li!>£tfon of 
tOe Leffee. QI:ontlittoll not to aH£n,fJUt to one of bia 1J3~(Ttbers, be 
DHe1l9 to one of tbem tuba aliena to ul10tbet , bell) no 'J.i3~.ea(~, 
'Vhitchcott again (! Fox, 2 Cro. 398. Dyer 15 2 • ann as tbe <!rufe: 
la, I Rolls Rep. 68. belo, fiLbat QCotJenama o~ Q:ConottfolH~ tUilC 
are penal, fi)aH not ertenll fUJ:tbet tban tue teerfon nameu. 

€5>o it t~ H{{elp to IJaue been tlJe m£i1ntlt~ of tbe )pattie£) berc lflltll 
the true nefiglt of tbere atttct£~ mt!.1I)t be to reocu onIp to ti]elt OUlU 
gag. ®~ c.a:lvent'~ fJ!.£ffato~ mtl\{)t be tniHing to oblige bfmfelf 
not to fue unorr pain of fo~f£ttinlJ bts IDl'ut; lH?(imfe rJ-~ E€£1Je't1 
it not, il9lJilUiil\J on \lnltuitp o~ 113ention, o~ 1)ffi~e, o~ l)~ofrmon, 
o~ Q[rntu:, fo~ bi~ Life, but {)C WOllin nlJt obUge bimfclf, tl;::t fJt6 
Q:recuto:o fiJouD not [ue ; f(l~ {Ji£l ([bHtltflll o~ nett of Hin mtr:u~ 
baue mo~e HZCiJ, ann [(1 not be (:1 n connUlan to DC fa (il1 1:ftal.lle ; 
fo tbat PCtb.1~\3 if tb~ <.CLmfc {p.n in \'-,'ods crtciH1elJ to erecmo,(:J, 
fIt anti tl1rlrllJ UlJ1Z mouln not billls filJll£tJ tlJC Grt!flz£l ; ann t{FU> 
fo?c toe \\'o~ds bcfnrr onl'v to petronol ~ctSJ ,FiO ttJ£ tuinG l1~jn·,ft, 
tinlJ of f:~(:J nn tmc:1~, I, (al1cctte (lur @Jmit no 13~fU:I) 0: trjC' 

Agreement, ~;rJ ~!;~C(fO~C r~\~p 3L~!Jument pro ~7er'. 
(t\~ , 
~("4 
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~~. Hall c contra nrgueil, 'VLbat tbifl fa a fuffiCf.ent lRelcafr, 
ont! cHen fo~ it 21 Hen. 7. 23. & ,0. 2 Bulftr. 95, Bndgman J 17-
1 And. 307. 3 Cro. 35~. I In11:. 204· 2. Bulfir. 290. I Inft.2.36. 
"t 3 Edw. 3· F itz. Damages 37· 2. Saund. I 4 ~. 16u t be nun no
tlJill1J to tOe otbet ilDoltlt being ul1p~ollroetl. 

C. J. Holt. ~bfa ie 110 JRtfeafe, but a iJefcafance, ann ruco 
none tbere nw» be bp oltotber DeeD, Moore 8 I I. ann tbe ~ere 
tf~, if bere be itll ac(,!1owlengment of 0ati~faa{oil. Adjor
nature 

Wynne verfus FeIlov/es. Entr. Termino Rot. 

Covuunt, N Arr. en dett' fur Charter Partie, bp tbe }?>laintttT as <!Eteen 0 

tolof Wynne toe £J)9affer, ttt tnbicb tbe Defenllant ann o· 
tOet jftatglJto~a QLobcnatlt, tbat tbe @)bfp tlJoutti go ann teto~fl 
tlOme tuitbtn t111£11le ~ol1tba) periculis marium Excepris, ann fue 
~3aftfr lUutr8nt£i, tbcH tD-e@,ljip at bet 'Departure, lbOUID be ffrong, 
tu£U, ann rUfficfentip fntnifben inHb a 130nt ann.mecetrarfess, anti 
munn'o lUttb bim£elf ann 8 Wen ann n ')5op, mOtcO, o~ as manp 
oSll1)oUltJ be nfCcliat!" fiJoulD at all time£) (onbCl1ient, be until' 
to fetne tllttb tOe 150ut nuring tbe dtopage: gun tOe 113faintiff 
tWO tbe iDcfel1tHUlt, cacb bintl tbcmrel\)f~ in lOCO 1. to tue otoer 
fc~ petfolmance. 

tlr[lf ~Iatntiff arfign!l fo~ ')5~eacb, tbot tbe ~bip tleparten from 
Thames~ &c. 'QJ:bat tbe ~nffer llieD tn tOe dlopag£ at 6 ~ontbs 

The M~fier cnll, ann tbnt it Din not teto~n witbfn tbe \2. ~ontbs, tbo' tOe 
of a ShIp co- i)al1lJer~ of tbC eeal1 Din not bfnDer, &c. 
venant.s, that @:be IDefcntlatlt pleons tbat tbe aotp UHU; at bet Departure 
the ShIp !hall ,. £'l\O ' , 
be well fur- mann 0 ltlltO tbe ~an£r, 7 ~en, ann a 'lOop, ann tbat tOe @btp 
nifhed with failct1 to Madera, tbe Canaries anD Jamaica, anti fiJC being tbete, 
Men, and the 6 of tOe ~camcn in tbe fame dletrel at bet oepllttUtf, left tbe 
Fraitors co· ~etbtce of tbe fatn Sbip, uun tunt tb£ ~anet OUl not p~ouine 0, 
Vfl;ant the t bCt @leamrn to fetl.le ill tbe fain metTel ann (Ilopage, anD tbat ob 
ShtpJhall fC- dcfectum indc 1lJe lap 6 SWontUfl at Jamaica, ann (OuIO not return, 
tLlrn In 12 . fi .f: E 1 /l. °fi ' Monrhs. In 111 ra 12 melllCS; t JOC paratus ell ven car. 
Covenant 
t(lr rhe Ship's 191atntiff tlemUtr~. 
I)()t JC(LUn-

il.lg in due ~~. Northy ann 1111' felf OtlJuei.1, fijtbat tbeft were mutual 
p~le, ~ go~d ~ou£JHmt", nnn not one pleanable in 'lBflt to tbe oroct; 'Ql:bat 
"_I ~J t It ( let tOrte tmUJ n fetu:ral lRemebp fo~ c&ub; fiCbat upon tbc R£CO~ll it 
,~. 1. P was no ~ " CIQ 11 'l'!i • i t to t r fl1t11.:iently f'PP£'i1tCu, t~e ~£.IU Ct u.en tUltO net me, ann 0 coulli not per: 
pro v i.d cd f41fmtfp PWl.1ttle tbe ~eamcn, m.l'O t~cp bnn fl.ot Ll\lcnftl tim nUbe 
withMen)&c lnvfll 
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tnt!:n (:z G;rdnel1 DeporteD, finn tijC <!E,tceptioll ct(Iit'oea nIl otuer 
gccflJents. 

Tremayne c contra, fLbat tf)ep'O(o not pIe.H) it a~ a faHute of 
p('~(o~n'tn~ iDe t9!l1inttff>J ('[otJemmt, but un n [)ifabllitp lJp mean£) 
of tue SB~l1£r, tuf)eteb)J the!' coulO not p£cfOHl1 tbeita ; 'Qrbat 
p~CbrotH~ of ~eilm£n wng tOe act ann ["Imp of rue £Waner, fmiJ 
runt tbe 3fUtGDto~fJ toete not to p~oUloe ~eL1men, no~ coulD toep, 
but toe ~aft£t roua no tbat, ann tuh:; iDtfabilttp bp tue l~tuf;~tiffn 
~enl1p waz a {JOOU ann fufficient (!f~cure fo~ tbcm. upon w~tcb 
'tUliH3 UGtow:nen. 

(!Cue nett ~etm it came on DtJofn, anb t{Je c£curt r,l!rcr~ it II fr: r::~:d.i;!,: 
goon ']3or, if tbe J!l.an-petfommllce of cur part D:f'tUI£l] tJjcm to :1:: Excuf~J 
petfo~m tbcirg. )But Holt C. J. took ~;:ceptton to tU~ l~l:rJ, trJt!t for Non' ;:cr.:-
It lIin not alleDge to at tbep ban none tbett part; ttJi1t t:if~ fJ~Hl Lm1a!iC':, 

loancn tbe @)btp, o~ ntfcbargctl bet at Jamaic~L, (,6 tOut thep f)::n (he ~arty 
l:Jtfmtlfen bet, ann gluen ®roet~ fOl bet fm(Hl!J; GiiiJ Of t [Jermr:- mult Ihtw 
tag'e tOfte ll)fUl upun octation of Want of f~DP<:mf:1, ann CLCi).11 11.1 d~II1-;:,bIY 

C 'I'll F" "D bIn: -. 1 IT; l 1:1. le 3 roo 194· tUtu HZ. tit. e t, aun at d,,';:WJL\tlHllt mk~ glue:: '"\:tS ol1i;;-rJ 
fO~ tbe Jl!>lfrtntiff upon tb{fj ~eafon per wt. Cur. ':c j,:,., .~ 

DOlninus Rex verfus Stone. 

I ~fo,~mntioll fo~ teerjurp in Oil ~.lffinau{t, lubere toe iDef£l1- Indid,ment 
. nant fu1eat~ tbat A. B. anD feucral otbcra of a ]urp. tbat u:p. ofPequnl. 

£0, &c. ~:O El~te tbe ~UfiiCS acknoUltcDlJ£tl to tbc Deponent, tbac 
lbc!, WEte treaten i't Norwich b!, toe ~Iatntiffin tbat ([aufe bcfllle 
tbe ~tial tbettof: Ubi revera et de faCto, tbe fain A. B. ann toe 
(cuetol otget 3lutv-men, nOl fitber of tbem ntn acknOl11leoge tbcp 
mere treaten at tbe fuiO <!titp of Norwich befo:e tbe ~tpaf, no! 
Were tbc!' treateD up tbe fain l\Dlatntiff, o~ an), otbct, &c, £)n not 
!Jump pteaneO, ann [1ctOict pro Rege, ~~. Northey ann] moben 
tn (lrreft of 3lungmcllt, tbat bere waG no iJoot'J WTllJ!tnlent of )pee. 
JUt!', becQufe tbev milJut acltnowletlile t!Jut UJep were treaten at 
Norwich, anO not nctmoml£tllJc tbel' trJete tteaten at t{Jc Q[ttv of 
Nou/ich, fo~ tbofe ore niffctent tl:llac.e~, Ol tnil!' be fo, ann lli t{J1G 
QiMe tbia ([OUtt t~ not to belp tbe £l3\lttCt i.11' '~ntentHllwt, G.: fCC 

Cur' ]uogment nap,ttl. 

i 
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Don1inllS Rex verfas Davis 0 are 
t<o ne\A,; I Jafolmntion fOI 011 alTault ann tRfot trfe' at DevonQlire Af· 
Trya! Oil ac- fizes full, ann a [lttotct fo: tbe Vefennant~, tOnt tbep lUere 
q~tttl!lg tI~e 110t gutlrp. 
~'tfen.da~1. 1 ~etjrt1nt Tremayne moben rOJ a neli ftrpal upon affiniUftS 
111 a cnmlllJ. ':'r"\ . . 
Cafe. of tbe Piltt, ilnn tbat tbe ]tltllJ£n :J.Ateafott9 Were to finn tbe ar~ 

fault; tubtcb ~ oppofen bccllufe tn II 'lttimfnal PloceeOtu[t, anD 
no<zco~ruptton oHa~aatce (lJetnen; llnn a nelU Tryal was oenteo,foJ 
tbat tbe <.!tourt flltn, tbete coulO be no 19leceOent llJewll fo~ it in 
cafe of acqUittal. 

De Termino St. Mich. Anno 3 W. & M. 

{ 
Re[!,ula 0 Rdin~tum eft per Cur: q~od fi al~qua pe:fo~a in poft~rum pro, 
Gc1urali!. feqUltur breve deCertlOr ad certlficand ahquod Indldament' 

five prefentament' capt. in aliqua Cur. in aliquo Gomitat" fiveCorpo ... 
ration. infra hocRegnumAnglix Except. Civitat' London & Com. 
Middlefex,tale breve fiat Retornabil' fuper primum Retorn. prox2 

Termini prox' pofi: Emanation.talis brevis; quodq;eodemTermino 
quo Certificat. fuerit pars profequens did. breve procurabit duos 
homines fore Obligat' in Recogn. coram un' Jufi:ic. hujus Cur. ad 
placitand. ad Indidament. &c. & fi exitus fuperindc jund. erit ad 
Triand. fuper Noticiam profecmori five ejus Clerico ad prox. allis. 
fi tal. non ca1Tetur, & inDefed'u hujufmodi Recogn. ante finem ejus 
Termini fiat Procedendo; ann uo lUDlJtl1£llt to be filen till IRe, 
CO!Jl1iionce tnttbout ~otton itt ~atlrt. an <ZCettioliltirn to be 
rnutneo tit tlJe Seturn tbereof, o~ tDitbfll 4 napa after, Ol to be 
amcrcetl to fo~tp $htUillJJSS, ano if toilful neSleLl, attacblllcnt. 

Holt, 
Dolbin, 
Gregory, 
Eyrcs. 

Tenn. 
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Coke ver{us Hawkins. 

S<llit tn QI:Otltt QI:b~tfftan, fo~ tbr£e lllOrOl1, She had a Bal1ard, PiOhilitioi~ 
(poken of n ~tnllic womalt. ~ottOI1 fo~ it l~~obtbi[ion, 

on a ~ulJlleftioll tbat tbe \UO!O~ ate actionable at 1J.,lllU. Cur. 
Dubitat. Adjornatur. 

MaIlack, qui tam, &c. vetfus Sparing. 

I) <!Ebt 011 tbe ~tiltute fo~ felling of Wine lllttbotlt licenfe. 0 bt on th" 
Narr. quod cum be foln Wine in bia Il)on£e at [ueb a l\Dlaee St:tmc for '" 

fucb it IDap, anD fa till fueb a (ltime, tbe tnbtcIJ [JC fOlD wtcfJout felling Wine 
)Ltcenfe cant. formam Statuto Nll Debet pleatJetJ.[tecOict pro ~er. without Li
~?ottOl1 in artcll, tOilt it tna~ HI tnitb a cum, becdufe not pOUttue cer:fe,Declil~ 
but all recital, ann tberefo~e iII ; otuettutfe if IJ£ bao rccltei) toe ratIOn waf 
~tattlte ; fo~ toe cum tuoult'! bilue referre'O t~ tbe ~tutute, anll r~ci {v~ le 
tbe otbet tnoulD babe been an ~1ffitmtltion. 0. 1nf'. 

Tremayne c contra. ~{Jz fc!Hncr UJiUJout )1(ccn(e ff) PClittbC. 
Ip lain; befioe~ it ta ilt 011 a:1:on of iDebt, ultO tbete <.Juod cum 
Hi tnc!l cnOlHJU, flUO tbe {ZlJctCnWh, flCC fa. 

Court, Q[!]llt 'tio met( cl1ourrb; fo~ tbe (lctlon is b~ourr[)t rOj 
j:2olt'PlJP;nfnt~ nnn fo '([u !the Debt on a'16ouo. !0ou no not 
nclte notu tu~ g,tottEC of '2prbru, no; of Oue unD <.!rrp; fWD 
tl)at fo~ I1rptur.a 034;lwap9 (0. Cook's QEI1~rtr£1 Tit. Debe rOI 
afJc ~tutUte ta Hot neHCO; €f)W niffer£J HOr nt Gil ftont tur 
\l.L£trr of ii)ebt on n ~~;L1ni1 :, bw 'c\uouln be or{}cn,ulfc if it tJJErt' III 
,111 'J.llrU}~Hat{i1l1. h Ill.lie pro ~1cr. p,::,r tot. Cur. 

-!; !; l'-1 i II itL: 
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Millner un" Attorn. ve~rus Crowd;:dI. 
'. 

Care f02 EftS, &c. an'O Indebitatus fo~ Jfc£G aun Labour in 
a1' Negot. DefenDant plentnl tbe ~tfltutt of I Jacobi. 

~t)ilt ItO 15tU IDil£1 De!iueceo UnOtr biG banD. IDfmmrer, becaufe 
be biltb not abetteD btn l\!'lea. Et per Cur. it's liecOfefa, tf a .mt~ 
((.lUbe J(!){ca. ([ben infiReD tbat 'twaf.) fo~ a!' Negot. anti UI fo~ 
rUtH, anD per Cur. tbhl ~tatttte map be glUen ill Q];uwcnce 
Cit tbe general 3!tfue non a!1umpfit. 15m ref£tretl to tbe 
®after. ' 

Knight verfus Syn1mes. 

Ejectment de E31eament de quinq; Claus' de pafiur' & prato vocat. F aldowllc 
quinque continent' decem acras. aftet illrtnta moben in arrea of 
~laufl&P;- .31uDJJment, tbilt 'tis too uncertatn, not raping bom manl' of one, 
( ~re .. r~ JtO~ i]otn man!, of tfJe otber. Martyn agatnll Nichols, I Cro~ 
tl uncer.am . , 

l 573. ~.tp~£r~ tn tbe ([afe, nnn I Cro. 179. aun Savtl s Cafe, 
J I Rep. 5' 5'. Unum Claus' vocat' Dovecem Clore cont. 3 Qcres, 
til: anD tbe Qtnre of Weekes onn Sparrow, 2 Cro. 435'. 90mtts 
Savill's (!tare fo~ JLatu, l1ecQufe not faiD tubat, tnbet{Jet Jl.,anll, 
~eanO\1l, ol jiJalIure, tbrre !JooD, bccaufe falb un' Claus' vocat' 
D. contafning 3 Qcres terre, I Cro. 5' 55'. ~jerrment de Domo 
rcpofitoria Anglice II [[larc:boufe, ill, becaure not known IIp tbat 
JaaUle tn tbe JLa111, Harper's ~are, J I Rep. Yelv. 117. Owen 
18. Moore 702. Styles 202. 

E cont. lit 111aS urgell tbat it lica fOl Q QUofe, if a Jelame be 
gibe" to tt, 3 Cro. 235. 2 Cro. 435. I Cro. 12.6. 3 Leon. :21 8. 
Sid. :195'. 13ut aftertnat'Oa belli per Cur. to be i1l til tbe p~tnctpal 
Clrafe, nnt1lutrgment 111aa arrclletJ, becaufe not fuffi(tcnt Qter~ 
tatntp. 

D0111111nS 
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DOluinus Rex ve1ius Alfopp. 

I IDoicttncnt fo~ OJaotfi1g {uftb tl)!lnl1JO~ contrar!' to 2 anti 3 td\v. J. cl"cr ' 
6. founn befo%E lnft!ce6 of tbe ll!l£ilC£ at tue ~zmon5l) illtD t'o'1r-llLo~rl:r 

J do , d£".o C. ° I [11 0 Ing 
U Ie quo lOrlSlacent 10 • with Hail-

thor fOlliilt 

~rtoJ b~ougbt bece, anti (.frro~ atThllleb tbat tbe JiUfffCf~ O'fbefore JlI~ 
~eaa ban no tSotn£t gtbC;~ 11? luf'> 8attute; ann tbeit <!I:ommlf-l~ices at scr· 
fIon onlp 1J1b£~ tbem )1:)OUJrt com c'rnfnlJ tbe );Jel1ce, ano tbercroJc 1,lOllS, an:! 
tlJisSDtfence to ollip to be ft;F"lnel.1 bp\!l:llmffiitI'toil£rs Of!) ;rr mitl hned, 
€ftmtner. Per Cur. prima facie It (Cfmen tUat tbep Dtlv no au-
tbo~it!'. • 

Holt C. J. 'Ctbfll0tatute cteatea a jl~ID ~lH·mre after tDe mak
fng of tbe <ltommill'lon of tbe ~eac£, anz> ~0;!:£~ote tbtS3 nl0p be 
a .fIllueflton. 

([bill S>tatute BtllefS no Direction, a£i no('~ tba~ in Attwoo4's 
<ZJ:afe, 2. Cro. 42 I. ®p£r ann '(!Crrmtner bout I) ]t~t~~t;i~}Hon~ anti 
the .marntng tbem tn 011 aa of ~at(fament, OCi~ It",' iJtu£ tijdll 
mOle tban tbep ban befo~e; but tbe Qtourt feemelJ u(.ttHiH~'rr to 
lJetermfn£ it, ann tberefo~e t1sk't tbe ~ounrel, 91f tbcp b~~ ,,1.1 Os 
tbet ~ttO~S. . 

t!l:ben 't\na~ Ut6en tbere was no vi & armis, fed non allocatur; 
fo: tbat fa neentds. t!ben urgeD, tbat '(tuaa forisfacerir, ttlfJere
ilP it Olouln be forisfaciat, fo~ tbi6 Dtfference is mo~e materIal 
tbal1 Scire & Sciri. f!b£n tbnt be hne of rucb a place, &c. t'ltO 
tlJoot at Ql:o'Oeps, tn n Conicore, not betng falD tn what Q]:ilUntp 
be (looil ilno fiJot. lin {orne Wlnc£s t1 ~an map nantl tn one 
<!Cotlntp ,ann ftJoot into tino 01 tb}ee; anD bere it tloea not 
appear tDbete tbe ®ffence tnag commttteo, fo~ tIJUt 19 tubete 
tbe "attp noon, o~ tuag, Ulben be fijot, not Wbete tbe eDbjcre be 
flJllt at lUa~. Re,·crfetur. 

XX2 Pitcher 
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Pitcher verflts Tovey. Entr. lvlich. ult. 61. 

E1RtO~ 011 3lutJlJnH?l1t~n Com' Banco ill A~ion of (ltO\l£ttant fo~ 
gent blouglJt uJJiltnft an ~Ungnee of a 'Q.t erm fOl tJiltnrs fo~ a 

l'Cllt tnCllrreD after biG amanment Obet to alio~lJet, ttJitbout no
tice to tbe 11..£[01, finO tuere lUtllllnent Ulna bp Pollexfen anti 
RObksby, tbnt nit amJJllment bp ult am1Jnec without noUce lUaG 
not goon; ani) occo~OinlJl!, lungment giUen fo! rue \platntiff in 
ttJC aaton, tlgntnft ti}e [)ptntot1 of Powell ann Ventris ad tunc ex
i1lentes CO'1tra. motu bere argueD pro Q?er' en breve de 
Error. 

Covenant ~bflt tbe ([afc ig no m01c tbillt tl)fS;. te1fa: tqfng~ Qtouenant 
f,)f Rtnt a- O!Jnnlft IDefentJunt nf,l am!Jnee o( n (!CetnJ, to~ iRent arrenr. iDe· 
gainH the fentJellt pten'Oa, tuot af.l til part Cognovit actionem, allO as:t to 
Alljgnec of tbe UfiDUe befo~e toe filme uecame nue, be atTigneZl to J. S. tuba 
a Term for flltreO. l\!)latlltiffnemUtt~ &Judic' pro QEer', nnO Jlnqutrp ge
Rentduc af- Hern!, tUilt tlJtSJ W'lca \Do~ goo:J ; ~CJ tone'a no !teen of Jaottce ; 
~:;!-~ .~t[· fo~ tbe am!Jt1e£ ia onl1' cf)lltg£able bp \)1; !lIe of tbe J;>~t\lltP of ~
~~~: t~ ano- ftate, ann tbat bp bra amgument ill nellropco; anD tbere'~ flO 
thc:r without neeD cf .moUee: t;J~iUU:p of ~(tate fa to be tmmroiate, anD toat 
llotice, doc5 is lJon bp an Affignment abet, I Inft. 27 L '[~Jbere none 10 bounD 
not lye, to gtue .laoticr, tbete tbe IJlD,:r fa bountJ to tone ,matice at bi~ 

l3cril, tf nccetrarp, I Rolls Abr. 46:;1. Godb. 16 (. 1BdiDCS, 'f 
be ball no motice, be t1Joulti babe rrpIpen to it; fOl otbertuife it 
(ball be tm£noeo tont be bon Jaottce: 3lf thft~ ban bten all!, a, 
Uerment of Mtano 0: no JE}ottu, 3Jffue minbt bate bren taken 
upon tt, 3 Cro.234, 355. Hob. 72. Sid. 33 8. :2 Keble :JbO. 
Mich. ';9 Car. Rot. 416. Peachey agi'ltnff Knight, Pafch.34 
Car. 2. Rot. 397, 398. Trottlc n!Jltftttl King, Trin. 30 Car. 1. 

C. B. Rot. 636. Chrifry & Wilcox, Noy 9'7. 

E contra. ~er'eant Birch. ~O~ PltlJitp of ~ffate fS not g011 
fo fat a~ to bat tbe J.l!)fafnttff of [J{); ;laion tnitoom .mottee; fo: 
bohl tlJoulO tbe 19latnttff lmaUl wbom to baue tJi~ B.el1t frOlli f at 
lut» tote it Utl1P be amcrnabie from !:lilC banD to anotb£~~,H1n fa on 
in infinit',au'O tl)iS ~Ica map be to cnct'p Action IJf D~i;1!3~ l1l}nH1ft 
llnp one. gn'O 'Ua no anfmcc to fop fJC mop nfftrn;:r, fo~ JBot!i:e 
iG l1£C£lTatp tn all ([des, UJbrre fl 1;'l1rlu'Otcc map nCl.'tUC, anD a 
~Jn cannot belp f)tmfelf, nat! ctteo ~ Ed,r. 4 3. 2 Cw. 432, 
I Bulfir.44' I Rolls Rep. 3 ~ 4· fl((~' JtdtCr Df U f'vt wm not 
p~£bent a JfO~ffttUt£ of wbtrl) fl]G lL£fiF~ !::;;[~ no j]L1t:ce, Pcn
nant's ([are, 3 Rep, lAnd. 90 3 Leon. 95, Bu:kley & Kei
ley, Mich. 19 Car, 2. Sid. ~ 08, .~ ~ 8. Eiltr. P(\kh, ! 9 Car. 2. 

Rouer 
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Routl' I 94. Ol~. tlJz <l.tJ[e of Overton HUb Siddall, 3 Cro. ~ 5 ~. 
~ - - - tfJete neucr Ulila fucb II JUlIcrment: Jaotice waf) not inHll
cn on ill t{Jilt fEtlfe:, tue gnat QE:t:rc tUlle til ti)at ([nrc \.DfFtfJer~ 
lllben u[Hltnff Q;tecuto~ it fiJoultJ be in tlJC Debet & detinet, an1J in 
Popham 12.~) I 1.1. ~be onlp i~cnfOll in, tbe aaron tJt1) not Ipe a
namll tlJ£ €3"iuccelio~ of tlJe Prebend:, nun in Moore 3 .:. tuc ~i1rC 
in tnken noUce of, Gnn be fapfJ tbot tbe Cltout't UMG tHU1::en : ZSUdt 
([ofe batI) been iltijunge'O no law in Sid. 266. ill ({jc QI:afe of 
Buckley. Hales 1Uil~ ugatnlt it uftettunt'OJ3, anD all tOe 'IDat tuit~ 
Twifden ngaitlft it. . 

C. J. Holt. ~hat f.!I:ofe in Sid. lOaa in tOe Detinet on!p, ann 
fo not contriltp to rbe otber. motu ltIfJat ta it tbat malicS) tbe At". 
fignec cbilrrreable ot all f ]g it not tbe (!Enute f ~)e ban notblng 
to no WHb tbe lLfrrO~ ~, but npon tbat acconttr, (! 1J3iltlJiHncc of t1 
RebcrOon UJaH maintain Dcbt fOl lRent from tbe time of tue 
1l3arIJilin ann 0nle, tbougb tbete were no ~tlt{ce to tIJe !.dfce ; 
ilnD tOcre'S) tbe fame rearon Oil tbe otber fine; tOe Ailignce batlJ 
tue C!fffate \tlitbout tbe (lton(ent of tbe )L~lfol; ann Ulbp map f)e 
not part witb tt agotn f ~bilt Qtafe of Keiley maa agcertJ, l1!ln 
Hale tuas of anotber [)pinion aftermatbS tn tbe Qi,rc{JcQuer 
<!Cbamber: attn nftetUlarn9 3lUt!rrUlent tuo$J I)£c£ teUerCen per tor. 
Cur. fo~ tOat no moUce is ncccLTarp: ano Overton anD Siddall's 
Q[:aCe affirm en fo~ {Joon Law fOl t()at I\3Oint of tte Detinet, ~Oi be 
is not cbllt.!Jeable in tbe Debet fino Detinet oftet Affign. 
ment. 

Cheeveley verfus Bond. 

Care, on 13m of ~.tcbalt{Jc. '\!Cue iDefentiant pIeaO£$ tbe S~at?te .of 
~tatute of ILtmftattollSl. lSlainttff tepfte£j, the iDefcn- Llmltatlons 

nant WaG bepontl ~eo, &c. Jpelo, tbat tbe De{enthlnt'a britt!! ~~~~nd/ ~ 
beponn ~ea, Dotb not flop o~ bllll)£r, o~ e,tCure toe 1~It1il1Ufffo6 c~a~l~f' <X~ 
not Cuing tnttbin tbe fit !,£at~; anl) beto alfo tbnt 13lthl of ecr-
Cbtlngf, alto other QI:ranfacttolts beUllcell 90ercb;'Jnt5, are not 
etcrptctJ out of tbe fafn 0tntutc, but onlp an ~oc{on of Ac~ 
count. 
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b100re veljus Furfden. 

EJlfctmcfit. €pcc{ai [tertiil1. r~(ltl, tvat tUlO f!:ellfUltz in 
([ommon ~effo~9, muff mutte fcunal lLeafea in ClClcameur. 

~od cum l~ tuell fnougb, l1eCtlufe tbe Q.fjeamcnt 1:3 pofiCiUr. 

Stockhoid 'l'fr(iVs Collington. 

Confidtrati· CAfe pro eo quod querens at tDe l.~£qulZfi of tbe iDffentJilnt" 
Oil for (erv- ban fetben toe [)efcl1uft!lt il}) il QJ:ommifflOrl£t on a Clrtatn 
illg [he Ue- Q..llitUmtfion out of tlJe QCtcbequft, nirEctED to tue JPintnttl tWO 
ftndalH as otber~ fOl toe QEramtl1ilriOil of·E lttmff,g tam e). partcDcfen,1~nti~ 
COLOrr.:HI- quam al' in quadam ictta ibid' cora' Baronibus de Scaccar' pred. 
alln on add D C d" C f"'d [1': (j'" 1 
C - :'1' ., epen en. Clen 111 on 111 ,c a Jump It JO vere, &c. fo 

OlDli:!. 1 -.1 b - C n-: 
Out ()f the mw:u uu Quer' meruit pro La ore iuo ut ommililon' ficut pred. 
Exch.quer, .aDcrreO rbat D£ nefcrben pro Labore et Cee;:'c G9 0 Qt:ot!.nTiimoner 
g)od. quinq~ Libras; Cumq; etiam QEer' ad requHition' defend' f~rip-

fiInt diverfas Depofitiones in quodam Caiil, Bnn bao founn anD 
p~ouin(O lllll£tf> Parchments, anD otber Jaec£ffatlca fo~ '!En!J/'{iCg. 
n;~Ht£i, &c. Non aiTumpfit pleaoeo. ®enerai (tania, DUO i'a
i1iliP;£ pro ~cr>. 

~eqei1t1t Tremayne mOUEn tn nnea of l~~tlcrment, tbnt fn tbe 
finl <!cum one m,H; no <[onftoerattctl, ,t betH!! unlawful to take 
~(;nq), fJ~ t[)e ~ltbtce (9 op \[omrtHl!tu of 0 \'[ourt. 2. ~biit 
ft.£ ~omt cf ~qtlttp mdfi oetn befol£ tbe Q!(hlncello~, &c. anti tue 
<1njJl1l1J '1Bilit3 iiitnilpe btrEcU'O fo, anti tbete~o~e tufte couln be no
l:un; <!Caufe DfpenninB Coram Baronibus as ~o tuite !DqlouUoaHl, 
&c. iUfO 3!utrrmellt ollJrtttJ to fta~ quoufquc ~10veretur ex altera 
parte. 

E cent. a~ to tOe Ii':ft] unfrucl'c'il, tbtlt toe brrp R:tit of Sub· 
pc.cna UHI£1 to flPPCilt Coram Baronibus, nnO (Jan (cuct.11 iit mp 
Vi1nt:£1', tr,lmD ] PJOiHtCCD a'S !be ~r:urt 1 iHl'O (be 11ft!' Sllbprena 
in (lHi: Ql!1f£ hIll;) fo, ,-ill!) (Xu; DcetH ottun W.l.G OHu~ntn~ til 
r0t-~(. ~brn (0& tOz other iJcre (£i a goat) COilftDrnvicn, fOl l)e 
~:il:f) frnJc tt)f panp iHJ \.~~on~m:i1-iunrr; i;C av nnnuD bp tur l~kr. 
t,p; fli~ iJaU) nCr!) no ncme in fue!} QI:aff13:' fwD ii)h1 [a [0) Ini.lOm; 
ImD paiH£; c;~[p) (ltD ti)Jfe bcfhnnen fft nll? IDCrrnD,llH~ B£ijucft .. 
Joe llh1£l! nor bnHl;D to Hltl; unnn mip !lDatb of 0rncl', finn it t~ a 
'irn-~J;te to the jDi:np to nttcllJ it. J~:-:,:l~' it'13 uCtul fo~ qlJ(lfierll 
tn '!!)antc;: to :(~l~~ fc~ tf)cir 1~\1hl.e, 1:- tNr [;'J tt,~:t un anfwcr 

ilt 
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ot i1 nobleman's 1)ouC:, &c. i;[oU1tnimontr~ of 1Bant{rnpt~ ,He 
tonftlW:!p pmo. 

lit ~~i: George ~loore alin f ofrcr's(.[afe, Y cl \'. 62. 2 CrtJ. 
65. ([ommifftonct ban tJlun 1Li~['1C£i, &c. not actionable per 
Fenner allO Williams, beCiu:fc UOllllltnrl' finO at Qt!et!l.Ott of tt}? 

~rrron to fit Of not:, 'tie not tn (1 ;unictal (Olltrt, not tlpJl1 0Jth ; 
ilfttJ If fJe tefu(e to fit, tIle ~uito~ bJto 110 Rentellp up Action .1-
~'linff fiim, fOl f)tmfclf tHltUC6 tl)e ®dn, nnn not t!Je QI:aurt: Snl1 
tlJougb petlJapa biG lRefufal mill be tl QI:ontempt to toe ~otlrt) tf 
lUitbout Qi:.rcufe, pet tJoutnleCa tbep'U ueuer puntfiJ tfJe l~('rroi! 
t'o~ tt, unle£a bia teafotluble ([bargEe were ullowen: '([.f)oHg[) t~ 
be n p~oceetling in a QI:ourt of ~quitP, pet P{ltl wtn ta(te notice 
of t!)e 'lLabour, unll nn Action lOU! Ipe fOl !Ult~OUt nnn t9J!!!6 in 
(olliCitinrr II C[uufe tn C!fquttp, tl~ waa Ambrofe ann lfled's Cafe 
bere in tbt~ czrourt. Qrbe 1l3ooks baue ([iife5l in tuem ffronrret 
tban tbta, aB Anderley's Cafe ettcO in Noy 76. Latch 5" 56. 
A lfumpfit to a ~ttanget fn COl1fiOcrattoll of bta Jl..,noout anti 
~atn~ tn nlTt£ftng of tbe @lberiff, ia goat'!, iTccllufe \)Olul1tt1tp~ anti 
ilt tbe l~artieG llequeff. (tbe lReafoa tnb p 'tia otberwt[e iUbcn 
matle to a @lberifi", (,a becaufe be is an !Dfftcer, OliO rucb ~JfHltre 
encourBgetl wouln p~omote (!ftto~tion; Co it is of II 15atl!t!, but 
otbetwtfe lawful to a ~tral1!Jet; & per totam Cur' tbc Action 
UefJ, ann mp (.tlpellt bao uta ]tlogment. 

Drew & al' ver[us Barkfdale. Entr. Mich. uir. 

SC~r. Fae. 'Ofr)el1en to tbe ,~beriff of M~ddlefex. Nos accipient' 
In record & proee1s &c. mllntfca (!ftrol to bllue inrrr

beneD, 8a:o tberefo:c tbe lReCOltl tne baue enureD [0 (ome bef02e 
ua coram nobis jam refidcnt', ann that John Barkfdalc In Ma\-

/' . 
Anno 2d. come befo~e ;a,ir Hen. Pollcxfen. C. J. of tl)c ([ommon 
W>leQ~ ot bta Q:fJJtnbet in tbe ]nner Temple, London, nnn tbcre 
£lttren into il1.~ccoJJnt~allce fOl tue tlue ll:ofecution of tD~ tIIlrtt 
of <!Errol Witt) effetl, ann to pap tfJe QtonOCllllliltfoll if nfftrmru ~ 
£rout per Record' recognit' pred. in Cur' nra' Coram nobis jam re
fidem fimiliter' confrat, ilnll toat tlJc ]Utlcrtllcnt wue affirm eO, ann 
lbe iDamacr£6 not pai!), Ideo Scir. fae. &c. 

[)efenDant pleans tbilt tbe u£fenOilnt Palmer pain tIJe O,30ttrp 
ot Exeter, tnbere the fita action anD ~rpflllU110 fJao. t.'\epl' ql1o.i 
non folvit modo & forma,& hoc petit quod inquiratur per parriat11, 
&c. Q]:t)\! W>lainttff tukra out a Venire Fae. to Sc C! "IHcnt:-> 
Danes, tlntl n ~riot tg ban t~crcon, nno a ({ccoLa pro (-t'l-'r'. 
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Mich. i W & M. 
A TI,)'al by 31 mouen tit fitreff of ]Ullrrment. !. 15~Cllufe tbe aJ:rpal tuns 
a Jury of the Itot tn tbe PfOper QI:ount!': 15ut pertot. Cur' pretcr Holt, toat 
p~'opcr tbat ts Oelpr UP tbe 16 & 17 Car. 2. tbo' tbe~ountp be w:onrr,antl 
Count Y tuo' tn u Scire F ac. 
~~~re cI:~ (tOW] urgeD tOot. I. Non conflat boW tbfg Reco~tJ came bf· 
ilidJ~~~;d by tfier, O~ tOllt it can be tClUOueo bitbcr; fo~ 'Ut' a JRccogniiance 
16 Be 17 befo?e tue C. J. PolL Cino ufunlll' onD oliJJil1011p (nable tbere. 
Car. 2. JI.:lap can be fuen 110 otijet toone bp Scire facias, fo~ tbat mua be 
Scire (acias out of tbe Q.COlltt lDI)ere tbc lReco~o la, ann tbat {51 itt tbe <!tom
in R. R. ~n mon 19Ieag. IDebt ilnn Scire facias are entirel)' tltfferent; tbe 
d. Rcc?gn

h
!· one t!5 11 neln [)Jin'innl, t"e oruet anI" a lJunicial 1t+\loce(s: ClrNa -; 'llee 111 ( e :,; v ~ JY !I 

C'nmmon iRecorrlli]t1itCC Cunnot be remouen bp uenne o~tbe [[lrit of Qfttol, 
PleJS. tboutJf) Wilt lle to r£lno\Je tbc)RecoltJ cum ommbus ea tangentibus ; 

fo~ tUfa 16 n tliffinil RecorD. a [[ltit of ~rro~ mo!, be b~ougbt, 
ann no (ueb lRecOIJni201lCC at all; fo~ if 31 tum not [JilUe a Super
fcdeas, o~ Been not, becaufe QE.recution is r.rccuttiJ, tberc'~ no 
l1\ecogllfial1Ce. lit La IJtbcn bp a particular fLatu fo~ a parUculat 
JReafon uno tSurpofe, antJ tberefolc QIoUatrral antJ IDtatnct. 
~uppore tbe [(Urit of Qfrto~ be ntifOirctteO, o~ a uariance ltctlnecll 
IDe Loquela of tbe [[lrit ann tbe !Recoro, fa tbat tue Jl\ecoln is 
tiot temouen, tbiS connot be temobeil; but fuppofe tbep baue Cu
£D fI Certiorari Ott purpOrt to remollc tb(!i 1RecolJnt~aI1Ce, tont 
Illuff neeD£i be ufclefa; fO~ tota Q]:ourt batb norbing to 00 wito it. 
ebea toe tflllobing it bttber to (ue it here, 19 to alter tue .fLatu ; 
fOl it PJcUentSl tbe ')Sail of t~nt appcl1l tuDicb tuep wOllIn babe 
fJp [~]rtt of '!Errol beer, tf (uen beloUl: aiJe autbo~itp of Fitz. 
N. B. 245. is onlp ficnernf, tbat 11 Certiorari Beg, nnn tue 3Jnffon
een tuete memtolull, ate onlv to Oyer & Terminer & Semans: 
@tlt:e!p 'twill not be p~etct1tlen tUGt fl Certiorari ann Scire facias 
(Jere UliiP be upon an!, o~uer lRecogniinnce tn tbi1t <!ourt; ann bp 
tbe fame JRci1(on tbfa i~, oil otuer6 ore remobeoble tp tbe fame 
metW~. .!aotu 3 Jac. I. cap. 8. tbat fnjopnz tbt~ Rccocrt1i~ilnre, 
n~ner5 it to be tflIH~n tbere, nnn confequcl1tlv fnable Were. lf 
')But( be put in tIJe Qtommolt t9Ie09 til an o~itJit1al Action, ann a 
cc.lrtt of QfrtoJ lJ~ou!J{)t, it 'Oot[J not rcmoue tfJe Brco~n of tbr 
16l1H, betn!! no Pi1tt of tbe lun(ttnertt t1oU: ~brt£'9 not ol1e 
1~~ccr1J('l1t tit aU toe p~int£O 16001)£; of G!1V [uel) Certiorari !Jtalltrtr, 
o~ cber ft:cn. If lllQlrit of Qr!'tGl til:' b!Gu::;Dr on n ]tHJITmel~t 
III j!!lfer.lOUl: Q.1:out't, unn JBaH not uttifirn no~ £Diminution al· 
feOrrel1, (ll1n tue Junrrmrnt urinf l'rmotCL;, you CGnnot remo1Je 
tDC 13(1 it llClo\t) IJp Certiorari; fo~ t!JI.G ~ ourt UH:! l! ot £.t('cute 
t{JCit JuttlJmcnt, I Saund. 98. 
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~be QI:Ott[t aftn: i)cHberatt.on ann §learcb tnto }PlcceOente, 
{Htn accoun~ of Ceuen o~ cf!Jut ill all, tIJ: firtl 30 ptilr~ fince, but 
none on 'Debate: ~Jotncber (i]ep tfilen it IlOOD, fo~ tbia li\e0flJrt 
iHi 31 fuppofe, becaufe ampli:l[ JurifdiClion', ann ta no L?lJfjuDtce 
to tbe ~uttola, but ratijrr an aObnnt£ll1C, llfCl1Ufc no (t:lr!~ 
of Qttro~ fiea fcom bcnce upon fucb Scire facias, but m 
Parliament. 

Mcacock .0 Uxor ver[us Farn1cr. 

T lRerPilfS bp )Bilton ann jfrme, fo~ a 13at~erp of tfJr Tre:-u]f, f . 
mife, ann ~a~fn!J tbe ®ootla of tue fpuebann tten Batttry cf 

ann tberc, ad Datnpn Ipfor. ~eneral [{eroea-, 30 1. Daum- Wire aJld 
ge~. takir < . he: 

~Oben {n att~ff of]u~!Jmet1t tbat tbep cOU[~ not jofn, becouff ~lJ~t,-~ _ 5, 0 

tbe tort concernmg tbe ®oour; cguln not (UtUlbe, anD tber£fole. ': XL) (.aL " 

ougbt L1)e not to be jotnetJ. Joyn. 
31 Of 0 e cont. enoeaUDur to anftuer tbe (!f,tcepUon notwftoffill1l1-

ing toe autbo~ttie~ againff me. Regia. 105. i~ e.rPleCJ;l a~ mOlO~ 
can make n ([afe. 

Nota, flr:bat one map babe a 3iofnt tlction fOl 6oct~ 
taken, but of 13atterp o~ (ueu petfOltill t!:tffpafJ;l, UlllOtl 
ougbt to be fole, unfeh} til <!tafe of 1l3aron ano jfeme; nan 
If rbe i1>uabantl ann [[ltfe bO bltna a mttt of ~re(pafa fG~ 
a 'l3atterp, ann fo~ ®oooa token, tbe [[ltit fball be of tue 
®OOOll of [be !1>ufjoano ; fo~ toe {utfe can balle no @~oper
tp in tlJe <3oona lJuril1jJ tbe QtOllerture, Si A. & B. uxor 
ejus, &c. Pone, &c ~are, &c. in ipfum D. apud, &c. jn~ 
fultum fecit, &c. Et bona et Catalla ejufdem A. ibidem 
invent' ad valemiam, &c. Cepit & afpor[avit et alia Enor
mia, &c. ad gC1YC dampuum ipforum A. & B. 

\!t.Ozfc ntc tlJc ([loros of tbe 1.6001\, anti tt)e [(littt, ann bp tb{~ 
\UflU (lUC Dect~1t .. 1ttOll tJ~ub.Ji1. 

~be Qi.ot!t't feemett to tnontler nt mp ll?~ctence of jufUfpillft, 
tbz [)ccliltat(Olt, till 1 nan the mo.HJ~ Of tbe Rq}'1fier, l.y 
lnuirb ~J. Dod bail mdl£ fJia ftlatttlttoll; bitt fJiJtDeuer tUn1 

lucre fill (If opinion otc\l(Din!j to t~e (onehmt ~tlwm: uf tl]t: 
ml]2~ nlfiJJCl;~ am[JdHH€,0. 
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~notbet <!tafe 31 ettell tDbitb tuas as arong, :1 Inn. 1.36. 
Q ~un tltes;; re!~en of lLanb tit Bhlbt of bis mife, 01 jopntlp 
tnitb biG mif~, anll biS (JI5ooba talten awol'; in an g,trt~e 
b~Oullbt bp tbe Il)UfSbanO ann mlife, be anb bts mife ll}all 
[£CObet @letfin of tbe lanD, anb be alone upon tbat SD~tlJt
ual b~ougbt bp bim ann biG _iCe, fiJall baUe Damages, 
ltlbfCb ta tuo~tb!, of flDbfetbation; nnB tbere be cUes I I Hen •. 
6. 16. mOitO i~ a(co~tlll1gfp. .31uogmtnt tuas arreaetJ • 

. Vide Hobert 22.+ Kell.434. :2 ero. 473, 355,6", 664-
Cro·553. 175. 2. Keble 813. 

Term~ 
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Sambornc verfus Belke. Entr. Trin. ule. 155. 

H
~llI per Cur~ €bat if tbere be a fitenant to tbe Precipe 
pendente placito befole 3lubgment 'tfa mell enougD 
[bougb tbere tune none at the tfme of (uinlJ out tbe 

Precipe. anO per C.J. Holt, a ~enant batb been matlt frequentlp 
afttt tbeJRetutn of tOe Precipe, anti a dloucber. 

Potter verfus James. 

ERrol on 31utlgment in Indebitatus rO~ fo mucb 9}3ontvs tbs.tl 
bue ann "npattl , ontl reUerreD becaufe not (aiU upon tDbat 

account. 

Burges verJlts Steer. 

I ID ~'etlbinff, tbe 19:efcription \UiJ~ fa: Qtommon fo~ 8ueep, 
anD ]ITtle jopn£D tOeteon, ann t~e 31urp fiuots <[ommon fo~ 

Sbeep anD flrows too, ann beln tbot tbe ]tl'ue \niH'; founD fOl tue 
platnttfftubo claimetJ tbeQrommon,ann]Jungtl1lmt acco~tltnlJlp !Jill
£n pro ~er'. Vide Grey's Cafe, 5 Rep. Thorowgood's Cafe r. 
Browlllow, Hob. 5~. 
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1111dge verfus Bridges. 

A Matter aI-I) E R Cur. beltl, tbat if tbe <2tontract be faro fn London, rmtJ 
!edged to be a Q!:cllatetal motter, o~ tbe tbing contractell fOl, be none 
done in par- beponn tbe @lea~, pOll neell not alleDge it none bete ttt tOe (~I tltll 
ttbus. t:anf- of Cheape. 
marznzs, . 
ought not to 
be laid in 
London in 
Warda de 
Cheap. 

Carter verfus Honler. Entr. Hill. 2 W. & M. 
Rot. 324. 

All the reLl EJeCtment. epecial merbitl. A. feii£'b tn,lee o~ a S)J)etru~B'e, 
afmy Eftate anD airo of <!topp·bOl'b lanlJ, makes blS mtll, anll 1I1 it 
carries a Fee- ate tbere morOS ; All the reft of my Eftate, whether Free-hold 
111TIple. or Copy hold, I devife one third part to my Wife, and the reft to 

my Children, equally to be divided between them. eerjeant 
Trinder arB'uell tbat tbf!l CatrieD a fce; tbe lUo~n Efiate in legal 
OgnUicatton, befng tbe 3lntcreft tnbfcb be ban in tbe JLan'b, fed 
altera parte minime parat. Adjornatur. Vide I Cro. 447. 
449· 

Buck verfus Barnard. 

An Adminid Ola ~rpal befoJe C. J. Holt, in Debt fo~ )Rent; Il)eltl bp bim, 
firation tbat an allmfnttltato~ ts cbatgeablc aa Q(fignet fo~ tbe 
charged as time be enjopS$ it, anll is in ~otremon, anll metlJftt aCCo~ninB'lp 
~1I1gnee for pro ~ler) liP on tbat (!fuillencr, tb£ Declatation beilllJ agatha tbe 

ent. {)efennant a~ ~mgntr. 

Wmchurch 
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\Vinchurch verjlls Bel wood. 

E Rro~ to reberfe a JUne: Wl. Bonython !taU) 11riJlletJ, tbat 
~ tbe mttt ougbt to abate, bccltufe no f«cb Wtttt lic~ coram 

nob. relident. fOl bete's ItO JReco~n to UHlttant tt, tbe ltt£C!.lltJ re
mains; in tye C. B. till ]utl!Jment fo~ lReuerfaf, bere's onlp it 
fltranfctipt. l. ero. 384. ! Leon. 114. 

~~. Northey e cont. ]t ttl'S upon tbe ttranrcttpt, :2 Leon. 
157. Hcrne'fj t:>leatler, Title Error, I pI. Y el v-erton 1.8. 
31n Ill:afe of tbe QE.rcbequet Qtbamber befole tbe ].,01'0 'Qi:reafuur, 
no ~ttOl coram vobis Ite£), beCatlfe tbep biltlc a particular autba
tit!' onlp to affirm o~ rellerCe. dtpon tbe b~tl1ging tbe [[Int, lOe 
([btef ]ufltce certtfiea tbe JReco~tl ann ~~ocers of tOe mfngG
~tl\Jer, antl tbe (!tbtrograpbct 'tta true ootb cettitie a m:ranfcrtpt, 
but ttlben teUerCetl, tbe .lfoot of tbe fine i9 rent fOJ [jere, altO ae
tuallp canceU,n. ~bts hl mOle tban ia from Ireland, nnn pet tbe 
mrlt of (!frto~ in tbat c.[;afe Caps, tbe RetOln fa beret fltOe tita 
ruUttt of <'frto, to tbe Qtbief lantce £a1'9 JRecOltl, tbo' to tbc 
Cu1l:os brevium ann QCbirograpber tt rop~ onlp a fitranrCtipt. Ad
jornatur. 

Pent in velfus J enkyns. 

T 1aerpa(ss fO' an Qlfault ann 13atterp. fijCfJe iDefcnt1ant ve· Alien nee. 
mt er defendit vim & injur' quando, &c. ann dicit tbat tbe pleaded willa 

JPlaintiff tuaG alienigena, et natus extra ligeantiam in partibus full defence. 
rranfmarinis, viz. apud St. Maloe's in Francia rub Obedientia 
Lodovici, &c. inimici Regis & RegiRx. ann Demurrer, <!E.tcep-
lion taken becaure it notb not fap de Patre & Matre, ann beltl WeI! 
fnougb, tOe" tbrre's a full IDefence, ann fOl tbat ~atlre tbe 
qtourt {ncUneO tbtlt 'twaa tll pleatleo. Adjornatur. 

4\liles verfus Etteridge. 

T JRe£partS COl tb~otnfng noton of fences. i)efen'bant jutltfir£J 
tn Rigbt of ballflllJ Qtommon. 191atntiff trplpe, tbat tlk 

IDefentJant's fatber, unller wbom be clatm)1, niO lJiue llcenfe fo) 
to mal\e anti continue tbe lnclofute to btm uno {H~ l:lcitfj; anD 

'I[B~ 
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3l1lue jopncb tberean Utrum licentiavit modo & forma, ann <LtCt
nret pro ~cr. @>erjeant Thompfon IUOll£fl tn attffi of 3lung
mcnt, tUlU lbfSj 1!J on :!immatertal3ltfue. 

Per Curiam, 'tt~ ill bp \noV of lLicenfe, but 'ti~ goon bp wnp of 
1l,1elco(e of (ltommon ; but tl lLicenCe irs netermtncn iJp bi~ neath. 
a U\cleafe of C!C0Il1U1011 ill one acre ts an eettinguUlJment of tb£ 
tubole ([ommott, 

@tapen quoufq; Moveatur ex parte QEer', & Cur. advifare 
vult. 

W 111Sford Vel/us Sn1ith. Entr. Hill. 2 W. & M. 
Rot. I I I .. 

I Ja (!Ejectment. 0pecinl (!letl1it1 fil1tJ~ a Qtouenont on ~atrtage 
. of @pOll to leu!' a fiue to certain dlfes, anb no .trine lellieO, 
nntJ a [[1m rattfping antJ confirll1il1lJ all tbofe felleral (!fllatee, 
LontJs;, Dntl €enemcnts lltullten ann CetUen £1p mp 8ettlem£nt 
on mp ~ons ~nttfage. 

Il)etn per Cur', tbat tbe!' parS bp tbe [[till, tboUlJb ItO .ffne o~ 
otber tltrurance tuftS in teaUtp ban, becaufe tbe 3lntentton of tDe 
~attp notO CufBci£ntlp appear, efe 2 Cro. J 45'· I Rolls Abr. 6 I I. 
I Crop 447. Popham 188. 

Dare verflts White (y Ux. 

Tre(plfs for TBerpar~ fo~ an QtTnttlt ann 15attetV, fo: a l)6atterp bp botO. 
Battery of Non cui' plennen; fltOe 3!Utp finn tbe I!>usbann 110t gUiltp, 
{he H~sband onn tbe [[ltfe gUiltv, ann per CtU' tuell , fa: tbep map finn one 
and W~e. !Jutltp, ann tbe otOet 110t; anll tbere'fJ no bifi'ftel1Ce between tbfS 
~~~ is f~:nd Dnn otbet Qt.orfS of nttTet~ltt anb reberal ~tdpalTolG, ann lUlJge 

Ilot guilty, ment tuas lJIllen pro QEer, fee Reg 105. \ ely. 106J 107. Mod, 
and the Wife Re-p. 1 40 • 2 Cro. 303. 1 Cro. 294. 
guilty. 

A chon fo~ tJffiurbfng a [[latn·cour(e lnttb a Curcere deblHr 
ORlp, ilntl ft1p~ not folebat, QJlxre, 3!f not lJoon. 
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Forrre verfus Fortre. 

M R. Ward mOUelJ fo~ a Mandamus to tbe eecclefiafticaf Adminific .. 
<!tourt, to grant aomillUlration to tbe mife of tbe ®OOD.a don of £ht 

of bet ~u~bann 11£,£a(e11; ann Dellteo per Cur', fo~ tbep map ~us:nd's " 
grant it to tbe a({Dotu, Ol nett of Jl{(n, tubtcb tbep pleare; fa be 0 

5 ~d~ 
belb in 8ft George Sand's Qtafe. ~ut tnberc tbe [[life DP~5, the [h(;g~~;f;, ()~ 
It)uSbann il3 to l)aue tbe !ltlmfntUratton, betng tbe onl~ tnl£ uno next of Kin , 
la'Wful nett of min bp tb: S5tatute of Edw. 3. othfIwik (.f 

Term. 

(he \Vife's 
Goods. 
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Parker verfus Edwards rl.!! at. 

A .C:laim of T BefpnfSl fo~ t1tTault ilnn falCI? 3imp~froltmellt ogafntl tbe 
PlIvllcdge DefenDant tubo tllO(i [ttce ·O!:tnnccHol of Oxford. 
mut[ be in 'Qrbe ~btlnCello~ tUt Dt,fie of Somerfer, clatms <lta-
Perfon, or by . l1ufance bp Qttolnep, anI) (et' fo~tb tbe ~;lUnen3'tS of 
Anomy. tbe Univeriity conficmen bp act of ~ntltatllent, tnbtcb nitters 

it to be alloUlen, upon anp .IDiJttfica~ton o~ @)igntficatlol1 or 
flleu tueit ~~i\1ileb!le; but t,jea£D per Cur. becaufe be ban no 
[[larrant of tlttoluep til Latin tl!l1""'~' tl)e ~£al of (be ([ban
reHol; fo~ It oUlJbt to be claimen Engel: ill j1Derfon, o~ op 
Uttomep, ol otbetlUife tbere'fj na ~att!' tn Cll:ourt to clatm 
it. 

'CtiJc fi{{e lRule llln~ in tbe Qtafe of tIle ~H1)oP of Ely, as 
C.J. Holt fatn. anti IJ£ futo tbnt til ~,lr" of tbe ltlc ofE1y,tbere'g a 
IDap giben to nppenr upon tOe SlUOUH1UCC of q[ol1uf£wce clnimen 
to appear b£[~c tbe particular Jjt1i1!ji, 0110 a Re-fmnmon£J 
biebEt fn cafe tbcr.e be 11 fdt.ltlre of HtQ'(lt; but in cafe of 
tu.e Univcditv 'U~ atlJctUilfr~ no fm9 ([{aim can be after Jm, 
parloltcl'. . 

Rufiel 
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Ru!fel ver/us Oldiili 0 at. 

I) lRobfbitioll1l10ueil fo~ bp GWl· Conyers to tbe Qtourt ~atlbal, Prohibition 
ill a @>uit tbert t1lJatnft tbe j1!lIamtlff fo~ atTUll1tnlJ to, anti to the COUl~ 

upon btmfelf to make !atma, o~nH jfun£tal~ witbout ~utbo~itP, Marflul. 
Dnn painting gtmS contratp to tbe !Rules of Heraldry, ann tbe 
Degree nnn ~ualitp of tbe te£troH~ concerne'tl. 'ttbep lUere tl1-
to~po~aten anI!, ttl tbe ttlUe of Philip ann Mary, attn tbel' babe no 
~o\t1et fo~ tbe ®~netfnlJ ann ~Watff)aUtng of 1funerahl. ~be 
IDffice of Heralds, 'ti~ nue, tnaa tfme out of minD; ill 4 Edw. 
I. tuaa a }j3atent nomtnatfng A. B. an ll)etaIO, but fo~ tbefe 
tbfugs tbep arz not tDitbtn toeit ®ffiCt,flhO be etten Rufhw. 1. voL 
Appendix. Un'D tbcreon Pla!,cn a W~iJbibittol1. --

~etjeal1t Darnel e cont. &la t\!l~oblllltton He£;; fo~ bp 13 Rich. 
~. Cap. 2.. a p~t1lP @)eallie£l fo~ til furceafe a ~uft tbere tnbfcg 
ftce£t1fl tbett Authority, ann P~ibp @>eala bilue ilfuen ilc(o~ninlJlp, 
13 Hen. 4. 45· '1l3effO£5l tbe ~OUtt of ij>onour is a ([ourt bp 
t1D~erCttptlOI1, 3 InUit. J 26. l1nn tbut <ll:ourt batb ]urifoftt ion o~ 
~otuet to netermtn aU ~atter~ of l1>onout ; if tbep babe anp 
31uctfoiction, toep babe of tOlf1, fo~ gibing Arms at jfullerala cou
ttar!, to, anti aboue toe ~uaUtp of tbe Wetfon, Parker's Cafe, 
Sid. 55~. 

C.J. Holt. :Jlt t'le[etue~ Debate; fo~ if tbere tbinnfl tlo belong 
to tbett tefpecttue IDffice!1, tocu tbete ta on Action at Latu fOl tue 
IDrlrol1lJ. f!bereflne let tbere be a If:)~obibttio.n, anti toe ~Iatnttff 
lleclare, &c. 

Calliford ve,fus Bla');forcL 

- ... ;- ;I 
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40 I. to com·· ®n tbe general ]1fue pleotltU, tbe Qlbitu?hCC ll1a£i a Latitar~ 
mence with- tllft£J rueo out witbin tbe pent, but tbe '15iU filen abo be a VUlt af
in ; ,Months, tet tbe <[,lUfe of Action, ann (ller;iJict pro ~er' ; but Pofiea (fap, 
and III Ide~ f eo till tbe IDpfnion of tbe <a:OUtt tnfla bill) tbereon. 
!~l~\~/~~~~~ ann nOID 1.11' Eyres, tbe Qt).uere h1, ~b£t~er tbf.9 Pla~nt,ifr be , 
Pedon to {;.le n common ]ttfOlmer, tbilt be mutt b~mg blS aalon wttbm tbe 
for the 40 I. pent bp fo~ce of 3 I Eliz. ann 31 am of optnioll tbat be tfJ not nn 
if (uch per- 3lnfo~l1let tnftfJtn tbut lLuID; be iu not tbe l0anp IJrtel1en, but 
fon is a corn- come~ in Default of tbe ~attp grirucn, anb tbe flUng batb no
nJOn.I~rormA tbing O'f tOe l!!>cnaltp. a QI:ommon 3info~mrt mitbin tbat @ttl
~!WI,t 0:

1
/ I tute (!Il onlp ttJ{Jere be in to baue but part of tue nt>rnaltV. r([be 

i:~tat a 3 I Eliz. Itmit£) 110 time, \!Jbere tbe JF)artp ta to babe ,.tbe lnbole ~e
Commence- .HIUp, no t110~e tban it Dotu to [be ilDartp grfebel), Noy 7 I. I Cro. 
ment of a 336. I [ Rep. 65. b. anD tbcrefo~e be hi not tl Qtommon 3'Jnfozm. 
~ult. tt Witbfn tbe ~t!1tute:, ann if be were, tbe b~tngfnlJ of tl Latitat 

fg fI goon Q!:ommenccment of tbe @lutt, Sid. ; 3. anb tberefoJc 
3lutagment ougbt to b£ fo~ tbe 1I3latntttf. 

Gregory, ad idem. fEbat tbe ~attp lllba rue~ in Default ortbe 
~ilttP grtelleo, i53 not Hmitcb to anp timt, 110~ tu[tbtn 3 I Eli
zabeth. 

Dolbin tloubteb, if it be not lllitbfn 3 I Eliz. but cleat of Q)pt
uion, tbat tbe lJ.,atitat fucn out hl a fufficient Qtommencement 
of tbe @Jutt, ann it batb been aUuapa belO goon to aboiO tOe ~ttl
tute of Limitationa, ann B£) goon as ,In £lDlitJina~ Jao aDoan
toge can be taken of tbf~ upon <!futtlence, but upon pfenning tDe 
~tatut£ of ILhnitutions. 

C. ]. Holt. i!>crc is foutrco~e );)ounn~ to be fo~fftten; COJtp 
1F>oUnlJ5 to tbe Iltfng ; tbe t;)artp grteben i£i to babe anotOer ro~tp, 
ann nom cornea an 3lnfo~mct tn bia Default, uun ill bia nefallit 
b~tng9 tbt~ Action fo~ bis; Ohm 113enaltp onlp: 3!f tbe atnIJ lUere 
to babe notbing, tben be is out of 3 I Eliz. but berc tbe IltfnIJ iG 
to babc a part. @luppo(e be ban b~oulJbt bhl Action fo~ tbe tubole, 
Ibc minn'~ ann bin omll, tuere be ttlitbtn 3 I Elizabeth? l no fOl 
IllP part, lJoubt tbt~ ~ntter. 

'Otbrn fOl tDe Latitat, tboulJb it be goon to anoin tbe ~tatute 
of lLimftationfS, pet Jttg not !JooO to cbarge u ~an lVitu a ~£
wlltp. Jin ibe fo~mcr be cannot take anuantagc of it, but upon 
pleOlJilllJ, but bere a'Duantugc map be token Ot tbis upon tbe ge
neral 31.llur, an'o tbt~ ~an mtgbt baue fuell ont all iD]iginal if be 
IDoulO. a Latitat UH15 nebel; (oallruen to be n Q!:olllmCltcemcnt 
of a ~tltt upon a penaltLalU,ann [f)e timc mua be r£ckonetl from 
uffolc tbe flUng of tbe 15m; tbe 15m oucrfJt to be tuitbtn rb~ pEar. 
'i5ut fOl tbe orber lSQtnt 31 noubt. ' 

Eyrcs. 
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E yres, De coulD not baue bwttGDt f;iJ A(~jon fo~ tue L:\iUrr'fl 
l~snt1ltv, fo~ t[jilt ia I'Iifiinct ; ti]t'H 4C 1. mo~c to tf1c l;JJt:tp grtt'ue 

co, tb2l1 02 cornea in Default of tbe partp griru£tI, i.mU can otllp 
llel11t1Il'O tOilt 40 1. 

C. J. Holt. [[lOp couin not tue ["tug' £l Penalty be fuen fo~ bp 
bim f 3lf tbe ]nfo~met fuen after tOe ~ear fo~ botb, 'tea til fo? big 
own, but OJGuln fctbe fo~ tOe mtng, l1ecaufe be batb Huo ~e"tfj. 

Eyres. ~lJcp ate Uno Penalties in (cuetal lRilJbta. 
C.J.Helt. ~be!, ate one Penalty feuerallp ntllcibuteo,tfJep are out 

fo~ one ®tfence, ann the 3ll1fo~met map rue fo~ botb. Judie. pro 
~er'. 

Mafon verfus Hanfon. 

A cEtion b~ou!Jbtaf) anmilttar.atol, ann.n~t~ fo&tb anminifftu- Action 3" 

tton to baue been commlttetl to blm per A. B. Surrogat. Ad . . n 
& Official' J. S. prebendar' prebend' de D. & habuit particular' torm~i~~d~~-d 
)urifdiCl:ion'. dlrgen to be til, becaufe not foin tbat be baD an au- Ad:niniiha
tbolitp to grant Adminifrrations ; anti tOe tJifference ctten between tion was 
Ordimtrius ano a Peculiar; fo~ tbe olte i9 (nteuben to babe a J1u- committed 
rtsoictton, anti tbe otOet not, unlef9 fi)etnn. ~11 tbe <!l:afe of il by ~. ~:r.r~~ 
'1l3it1)OP, be neetl not fap cui pertinuit, &c. 13ut otbecllltfe of a ~atl'!{/c~ 
P~ebend. '(:bete tuas citetJ p.ro & cont. 3 Cro. 4, I. 79 I. 879. p;eb;;d;n 
SId. 2l.8. Styles 282.. 236. SId. 302. 2 Rolls Rep. 124. Palmer without cui 
97. Barret ,100 Winch comb's Cafe, 2 Cro. Hob. 38. ')But adminiftra~ 
per Cur. tbe moDern Authorities are agatn(f tbat of Hob. Sid. 98. tio pertinu-

1657. in tbe <o!l:afe of tbe lLo~n Moone anb Laughton beln, tbat it, good. 
lnant of Profert is iH, onl!, upon Demurrer, tubere fi)etnn fo: 
([oufe. (lCbat tbhl [uouln be til on iDemurrer, fOl it Dotb not ap· 
peae tOat tbe place toberr, &c. f~ tutt()in tbe Prebendary: ')But a 
([teeoter belp~ it, fo: tbe tuo~tJ~ of tbe @ltatute of J eofails ate, ann 
all otbce [ncb matterfj of like nntute. Per Cur. Judie. nffirmen 
pro Q.uer'. 

ZZ2 Term, 
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Bellamy ve,fus Upton. 

BEllamy, in tbe~betUf~ QtoUtt,London, iJJ JPiafntftf,sgainll 
Morley, in placito debiti fuper demand' 50 1. nee non 
de Attaehiamcnto fuperinde fad' de 501. in peeuniis nu· 
meratis ut de denariis did' defend' propriis in manibus & 

cufiod' Johannis Upton un' Affifl:ent' & Defenf', &c. Qnn UpOll nil 
habet pleal1e'O bp Upton, tIJe 3iurp finn, 

'Qrbat tbe fain Morley ftt tbe time of muidng tbe Attachment, 
&c. roaa ~t}u{fCt of tbe ~b{p coUeO Mount-eagle, ann tbat tbe 
®nrntilJ££ ban diverfa bona et catalla in dida Nave Onerat' to tue 
fdin ®atntfiJee~ from ~lt1ttg bepon'O tbe ~ea5 tonli!!uetJ, anll tbat 
tbe JfrnilJbt t{)ercof amounteD to 30 1. flLuat tuere Ulaa no ~bm:· 
tee.part!' mane betWeen tbe i)erennant Morley, anO tbe faiD Up
ton : ~bat Morley uan ficrne'O a 13m oflLnntng fo~ the foin ®oon.f5 
to be tJeltberetJ to tue farO Upton, o~ bt~ IDg'Oet , pa\lililJ fitH fo~ 
toe fflme; ~bllt tbe Qi50005l were 'O£I(\)£t£'O to 9l,.3~. Upton acco~nt 
ingip, et fi pra:d. 301. ate oue to Morley pro Naulo bonor' prxd. 
onerat' in Nave pra:d. tune dictlnt quod Up~on habuit et habet in 
manibus fuis 301. parcell' pra:d. quinquagint' librarum in pra:dido 
pra:cepto de ~cir. fae. mentionar' llt de denariis Jidi def~ndentis 
propriis: Et fi prxd. 301. non iunt ,.l,:bc' prxd. defend' pro !laulo 
prxdict', quod tunc prxd. Ur~c'Jn prer:llmiet' Fr.".';..-L tempore .A.;:ra. 
chiamcnt' prxd. faCt' tel! ul1,,}uam folkl h;lCU\J; non habuit de
buit nee in manibus fuis detinuit, DC': rn;;Jo babet debet feu in ma
llibus 1i.lis detinet prxd. 30 L ut de dc:;~rlis di.Oi defend' propri, 
is -aut;.;.liquam in de parcel' prout PG~"d- (lucre,! ill prxQ. prxc<~pto 
de Scir. ~ac fuperius iupponir, &c. 
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] atguen pro Querente cora:i1 Q3J. c('(:; l-ldic' ejlifdem Cur'. 
'{toe IJcncruI ~ere ie, 3J tuftJ ~Htucbmt(:~ He~, ano if tuefe 

'?f301ltea ute attucbilb[e. 
~o p~o\le tlJe affirmatibr, >tf~ (ot1fftl~caLle tblit tbe )Lam millt€£t 

it <l!:otlttact fO~ frcatgbt fi9 certain upon u L:,IH of JlanmlJ, fW Up
Oil a Ql:bartet:;partp. t:o ma~e tbie aatonablc, t~2 ~tttP 31 C1!Jrec 
muff be certain o~ relJuceuble to a Q!:ertntl1tp, Of.) {Jete it Hl tJp tlJ!1l 
dletDia; tbe Qi5arnHlJee mull be tbe IDebto~ o~ ~3n Cbilrl~Ci:lble, 
dnn tbe DefenDant tOe Q1:reOito~ Ol perron tl.liJJ l~ to Deman::; o~ 
teceiUe It; bere are aU tb~ee concurrin~. aa to tt)e @Ium, lJZl'C 
tOe Jurp finlla it (fttain, tbat tbc jfrilllJbtamountu to fJ Hm~[J ~ 
the 3lurp uuoa tbe neUb£tp of toe llDl.1ona to tbe IIDm:mt1)£I?, f!CCG~Il' 
tng to tbe 1j5t11 of 11autng; tuotlllb 110 @Jum at fita acrreeD Oli, pet 
'tffj a certatn iDcbt, aa fo~ ~oons fofn, ann no 113Hce 1J£tftnr:n8 f ) 

nno ogr£eo lIpon; ann fo it fa in cafe of a quantum m<:ruir fn~ 
tS£tu{ce none; anti tbe }ReMon of tbere Qtafea ore , bZCiWr~ ~'C 
nuceaufe to a <lLettafntp botb tn plerfoill\J anll <!fUinence z fpne 
jfratllbt ta debitum in tbe ftrtcteff, latlJcff, anll euerp fenfe of fur 
[[(o~o: flCbe ®atnifiJse mas Hable fo~ tbia fcnfgbt, tuaugf) tue 
®lJon~ ban not bern tteltuer£'O t1cco~'Oil1lJ to big 0loer; tOl.luiJb tIJe 
®OO!i~ tuere not in bta llD~opertp, !iet tbe!, mull be TJeHueceo to 
btm, o~ bta o~tl£r, ann tbe ll3erfolmance of t!)e ')Om of tnutnft 
ie tOe jfotm'Oarton lInll ®erit fOl tlJe jfrat{Jbt, ann tbat h1 [ouaO to 
be fulfilleD: 13m bzre bp tOe 16Ut of !Laning, tue Ij!)~opert!' ac
crueS) to tbe dl)arnUlJee in tOe \.letp ®oona, ann b£ migbt matfltatll 
an action fo~ not DFltbering fbem. ttben, tb:JuJJb no j1)etfilll be 
n amen ilt tbe 13i1l of Luotn lJ to wbom toe jfraf!J{}t i£J pa~able, pet 
tue llaw o~'Oa{l1a anO llireag it to toe 9!3after. 

'(ttla trUl', tOe IDwncrG ate liable upon ~ircattia!Je of tbe 
QDoona, but tbilt 16 til a remote Degree; tbe firff ann tlU· 
1llclliate bifible W>etfon tuken nottce of, fa tbe Waiter. S,1l til tt 
ftJ~ [U1a!Je~ , tue Ouncro unp be £.1£0, but tue ~13unet if$ tbe 
fitCf liable upon tue lRetainer, mIn tile ~(l(fet being fica Ha
ble, be La firtl intttulcn to tl]~ jfrairrfJt; beanes, it notl) n Jt flp·
peat tbJt tfJ£tC wac anp otuer [)umetG but tbe ~a(fer, ann pJU 
nlltlet intenD fueb 11 t1}tll!J UJlirn 'tt~ not founD. 

]f !to (.[{Jilrterp,1rtp, tIJc f'.B:lfb:r HannG Hable to toe Olimer£) 
[cJ tfJe 1rrat!JtJt, ;:11:'0 ((j;lfcq::cnt(~) be muff bune lRcU1cnp ulJi!infi 
H)t' ]mj.loJtrr. 

attrlC!j!iIC;lt Hr~. t11 0U;\11 thi"' 'trli!l!J be (Ut{) ao S1!cn G:~ <!tIlt';' 
Hen fo~, t1f; tn c2;t i'.icb. flaltc .1:\1) \Val\\.er, • Rolls Abr. 5 ';2. 

A.I(nl)~ Q):mrp ro B. tJ b[ tfp,~tn lJp B. at tbe iL;'{\ufJ of No f J, 

!Ii~t·) ;~l!l1l!rtfr [\Ill) L)r:~nJ tb: ::Jonieu fG ut~llC:Y, finD tIJelt (iii 

~1~rtiil! en !i;c "~,·:f[ l'·:; b~;}(trdH) ann tbe \1tt~Cf)i'lcm ;j('J t1 EeLI.;) 
"i~l· tl,' ,,;.,,~: d'· r:iI;' ',',1 l,., '~'l!'i tn nt .. :tr[il 'S),.I'I-'", '~:"1 ti,,, n,,o;"ll ';':"',L, 1,; ,tl~l,t ~ ~)~ ,~ .••. ,,! '.'t. ',:.,; V (, l" ... ~ ...... _ \.-..,~XI, v. ... <" "~"" "\\ ... \,,J 
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on tV£<[U[f,unO OHIp iZ1nmagEa Ut it ate tscO'UCtlll.llc,pct gOOD, be" 
enure Debt mirryt {Jaue lain fo~ it aa well ilS$ <!rafe. fEbe nett 
([nre tOete ilJ Read arrainft HawLins. a 0'0011 [elf~ Stoci,tns on 
li particular ~onttaa bp UJbtcb tbe [l£nD£c {f3 to niue Dim 10 1. 
anD tunt if be fell tbcm agilin befo~e Augufr, to pap ~ d. mOle: 
~)cHl ti]at tlJe i 0 1. !P fHltonable p~erentlp, bcc(lufe (bati~ certain, 
Gnn Debt hc~ fo~ it. 

Attachments m:e fil\)OUtCn eben oguinn tbe p~ibnenge of AttorA 

l1eys, ru fa Turbill'£) r!nfe, I Saund. finn Sid. !! Debt papable 
h futuro bdU fltHiCbLlblf. ]It Debt fo~ Tobacco, &c. beUl not 
flttacijaule, becflufe tve ualue DiD not appear: ']3ut if tbe Unlue 
of tbc Tobacco ban been anCrtftl, tbe Debt migbt babe been acc 

l£lcbt, Prerie anO eokort, I Rollsabr. 554. 
§;totu tbaunb lle ~um be parttcuimlp aareeb on, pet IDebt lies, 

a1) fo~ a ([btrtlr~eon o~ C!tQ1;pentec, o~ nnp attomp, Woodhoufe 
6Wn Bradford, 1. Rolls Rep. 76. 2 ero. 520. Rail. Ent . .«87. fiCa 
put u tlronger ([ofe; ]f 31 pap ~onp to B. to tbe [Ue of C et
t[Jet B. mnp bilue an Action fo~ it, 0: A. Hutton I I. ann if Debt 
lieD, it t~ attt1cOaufe. 

]a Mollam & Herne'sCafe,2 Keble3 16,320. in a ~antum me
ruit Attachment beU) plcanablc,tbougb otbcr<!E,tceptiollO tnere,&c. 
®onep in a ®an9Ik>ann~ map be attocbt, ll!) tf ®onep be left 
to be {{Cpt, o~ if tbe ®arntffJee faulln it, ann 110 QIontract be to be 
COUltO, all Action of [)cbr H£~. 

il)ct£ t~ a fpecial Cl1:onclufitHi, if toe e'!3oncp be nue to Morley 
fOj tue froffibt ; now tbaf£i Plafnlp nue to bun, no IDlt1net~ betng 
fomHl ; cfpcctaHp tbe ®oon~ being founD to be DeUberetJ acco~n
lniJ to tbe 16iH of llallluIT, tben tbe murre tp no tl10~e toan tbte. 
sf all Indebitatus Ulill He fllJflfnff tbe lBailee fO~ fcntlJbt Witbout 
fllleDgtl1!J n particular Ql:uftom of ~~r(baIHS; .ann Jl conceibe 
t bat it rum, £uenlUttbout fetttnlJ fo~tb a "l5iU of }Laning: 3lf ano~ 
iber t£tatn me to builO an Jl)oufe fo: J. S. ann J. S. agrees to ir, 
ani) Jl butlO It ; la not J. S. Hable to an Indebitarus fo~ toe ~o
n~v f ]f tbcfe ®oona were carrieO fo~ tbe [He at ~~. Upton, tOe 
jUau rntfeij tl @~omife : ~uppo{e It tbe ([are of a Qtommon ~at .. 
tin·, ann 'tltlcre platner! .. mOUl tbe ~]fJill1£t of a ~btp t~ but a 
Q.tommon ([artier bp [[iater, LlnD nnfwerabie fo~ lof~ bp ~beft, 
a~ Ulna Norfe ann Shew's Q.tal'e ttl r-:Iales'a HUH',. 

t!rbe iRea(on UllJi? Wonep~ papabie upon 16:H~ of (ftCVfmlJc are 
flot aLtfonnfJlf, fa onlp becaufe of tDen: JElegotfatton, llcumfe tbep 
map be transferreD bp ~l1nOlftm£nt,ann being bpi: giJJ It,lfWCcrrlZtr, 
it mtt1bt be oftnfinttc l[D~eJuntce to tblen perfon~ 11)tW r: ,-:r tOe ~o
lit£'() upon HtJbt oftbe '16ma: r~'ere fo~ anp rbtnrr ~lJpr JL")~ rue ~a
flet is ([)wner, ano (onfeiju('ftlip on!!, (bargeablf t,l ~iUfe ofmtfcnt
rtulle of tDe ®ooO~,tml) conrequ~ntlp Oilip ent~tW~il to tue Jfratgot: 

ann 
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ann tber~fo~e tbi~ ~onep fa \nell attacbt, ano tfJe t3latnttff oUlJut 
to baUe bfa ]tlUrrment. Qnn q30nep COl Jfratgbt Ontu often been 
uttncbt, tbougb neber upon Ocbate. 

E contra. ~~. Upton argueD, tb£lt tbe ~nm i~ uncertain, tue 
19attp to wbom papable uncertaIn, fo~ fltbet £ll)wnerfJ o~ 9;l3atl= 
£t6 map rue; ann tboul1b no !lDumrta fountJ, pet Magifter Navi-; 
ex vi termini tlnpolta onl!, tbe Relatton nf a ®ouerno~ of u ~blp 
as a ~etuant to tbe ~!op~ieto~. 

@)o ~l. Dee flattetl an ®bjeaion in tbe [tetnict, tunt tbete Wa, 
110 tintltng non habet a9 to tbe relitlll£ of tue 50 L attBcbt, 
ilni) confequentlp an fmp£tfea [lerDtu, ann tberefolf tbe JPliltntitt 
couln not babe JiU'Dgment, but a Venire fae. de Novo ougbt to 
ttrue. Et fie fietic una Caufa. ece Rolls I abr. 802. a"o~tJingfp., 

Term. 
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The CAS E of Exeter-College. 

MR. Harrington pro QE.er' mane (eberal i),uerieS. I. mbe. 
tbet tbere rna£' a natant!' at tbe ttme of toe Qfleatan 
of ~l. Painter; [[lbetber tue 15fl1)oP of Exeter, at 
tbe time tuben be nepl(bell D~. Berry, Were a compe

tent lunge. Qtaneerntng a d1ifitots ~OU1et, be etten Littleton 
1 39. Dyer 209. Sid·71. [Infiit. 2 44. 9 Hen. 6. 32 • 9 Edw. 4. 
2 4. ~bat tbe [1ifito~ map nep~U.le toe ~ea'O, Bro. Tid' Depofi
[ions 217. 2 Infiit. 225. Styles 457. Yelv. 6r, 62. 'QI:be )l\eaots 
};Dlnee tu founnell on tue [[lUI of tbe Donor, anll {Je tal,ea fub 
modo ilio: (tbep ate puniflJllble fo~ 15~eacb of tuat [QlHf, 3 Bulfir. 
189. Popham 15+ Rolls Abridgment, Tid' RefHtutioll. 10 

Rep. 5. 
([ben tnbetI]er t{Je 0tatute~ of Exeter College bit tcffrain t(Je 

[lmto~ frol11 tbtla ncPHutng. 'm:lJe 1)5il1)opa of Exeter fire maDe 
Patroni Colleg', N.B._p, 9::;, 9~1' [C'Jbofaellcr icr rfttfcil Patron us, 
t:J in Loco Fundatoris, 6 Ben. 7. Lt. f~JC i6 miUto" & Ordina
PUS Vifitator) i. e. n continueD o~t;(!l'lrp ]Ullrrc. .floID filt olDt· 
nnrp ]unrre biltb immeDiate ]mfGntaiolt de mero Jure, I Infhr. 
3 -14· 2 Rolls abr. 220. Daris)~ R,,'p. 3. Ordinarius eft qui habet 
proFriam Jur', bt6 l\Dotnct: i'J rrttcn bim lufdj ifJ," ~tnHtton of me~ 
~Jf!uue [[{oJ))"" cxclnfiue of aU ot[JeoJ. r:~nY)fa it 1:1:;11 be 0-
!H~8dJ, H}lt \C;lrcillOfinal'!' QIIJ~po~ationrl m';: tHT.·:;-~~:jI' iit cdt tmeil 
fubjw :~ rom£' tllWn:atfon o~ (jUJU ~ ! C Rep, j I. B~(). ~~l1iz. 55 . 
.summa Angelica tit' Hoft-,ir;'lli~;, '}~lid~dF~io t(·l\'l., \'ifi~~~tiCl;lm 
non yaleL ::Ciberc t.r.)r!'C t~ ~t L n[ n.: :~'(:( r~;" iW {It ber b:lt!l ~Hmr· 

';'Ii,'1i ;;11 -" ,d' .. , 
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nictiolt, Mod. Rtp. 83. Prynl1 cn 4th Inr~it. 2.2.8. DuL::, of 
f' ' .... fo bl ~'J - £. {:.i,OJddl .C c~,ca c9. 

ObjeCt. '@::Jat tiJc [Hutntion t~ to be tnt femel il1 qUl11qucn· 
ruo, 'Hi) HmtreO. 

Anfw. ~[jat tbe [Un of toe ttmttfltfott ia onfp fo~ tbe 1l3enefft 
of II ~po~tulnrre, tOilt tbat ~~ar!Je (l)ilH be no Dfrner, but up tOc 
Ql:ommoll Lnm be Utap, tf ur fee §;lfcdurp, bilit c~tncr. €ur 
o~lJtnarp lurffJotaton of tfceiutltg 9ppcn!f5, ann tJetermtnil1~: of 
~iHteta i.1ele~aten to btm,t0 not Dere~p reilrainw. flrf)i9 fa ti)e 
L'{eafon tnDp Mandamus's babe altuUt's been DenieD ~ beCt1ufc H)('p 
map at anp time appeal, Goddard nnl) Hyde, :2 Ruihw. r;.J£! e 
tOe 3lut'1' UlltU etp~eralp founD, tuot no otOet Dutt) l.nfitoHnl ~oUJ: 
£1: tberc, but tbe 15tfiJop. flOe Q[ommtffion of alJPCahl Ula~ not 
a mmtation, no~ n IDetermtnution of tiJut l;3otuer; illtficnUoi1s 
ann appeu{g are Different ~~tnJJa ann ~otn£r9, Dyer 377. a bOlO 
get tolla not a iRhJbt. 
~ben Ulbetbet tbe <.!Conwrrence of anv otfJer perrOll wag fle

cetfacp to tbhl IDep~ibation: Jaom tlJefe @Jcntol jfcHow.a wete 
fufpennen, ann tbat 0ufpenfion tu\t::a atuop tbelt QLlatm to ei
tber M!>otuer o~ ~?Ofit, Latch. 23 6• §5>o tbat tbe nett ~enio~ JF£l~ 
loma ([oncuttenc.e fa fufl1ctcltt. 

fijtben fo~ abe ~entet1cc, it waa but ad~quate to tbe ([rime 
furmtren, mt'1J if tbe <I.iifito~ ball n 3lurtaDlctton, tben [be ttutb of 
tbat ~utl11tfe is not e.taminable bere, 9 Edw. 4- 24· 8 Aais. 9. 
29, 31. 7 Rep.7e. 12< Rep. 42.. Davis 47· 

9J3~. Sollicitor Trevor e cont'. ~I)e ficff !nuere i£t, [(nOether 
tbi9 @)entente be perempto~!,; ann fo~ tiJ8t, 'tfa not fo peeempto
tp but tbta ([ourt map era mine if lRegular. )J3artfcuhlt aUtbo~t
tite 1l1~11l be pucfucn, if otbcttutfe, ti)ctr acta nre boto, 10 Rep. 
Mart11afen. 22 Ed\v. 4. 3 i· t!Cbe m.cao~ batb a JRt!Jut to bt~ 1131a(£ 
il~ a Iree-boIO, I [ Rep. 93. Bagg's Cafe, 8 Rep. 

[)~. Bonham's ([afc up,on UJC ~tatutc of 'l5ilU{tCUptG, in on 
gatan tbe l\Diltt!' mal' traberfe tue 1l3nnkrupcp, l1ccau[e lJc batb 
no otbet iRemc'Op. ~o on tlJe @ltatutc of Sewers tuba baUe PQUlet 
to moreetl, ilUn nct occo~nin!J to iDifcrctton; tbe ~~ocefnfnga of 
of a <I1tatol me Extra Judicial:, UJ£ trltfito! [JutlJ no 113owet, but bp 
tue [[ltfi of thz ;Ihnnner ; f~iG am[Joutp ia not Jutlicfal, 'ti~ onlp 
i1 ~}3t:1ir;~nnl r3 .. 1'ilCT. Ul(J£te toe £ll)~nfnatp fa [ltftto~ btmfe!f, of 
II fpirttllnl fJltl1n;~tton, c~ 1UlJete t[J£ ll1inlJ mokca 0 fpitituJI 
jfonntHltio:" tbctt ttH' <Llmto~ to ]ung£; but II £rounDer of n JLap 
jfoulttJutfol11l3 not n Ju'O[o:, nun bia gas ate futljZIl to tbe [)etet
mtt1iHtoll of tbe QJ:nU~:tl of 'Iufttc£ bcn~, Dyer :r:9· 4 InUit. 39(' 
;40. q Rep. 70, 3 AiTl:~. 29, 3 I. I InUit. 282.. 8 K_~"y. 
3. ';-'0. ]ii QJ:af(,:3 Ulbcrc tile ~t~ {1:o~ nhl{{e~ tue OJi{Jlllal @JcntZI1CC, 
It nmft t~; £~,J~U:H\1b!c tt~l: ::;: ~ !.If''~aUre no ~PPt«1 tn cror~ of (pitt-

(j." ~ ~ 'i"I~1 
'.~" :.i It r. ' •• 1\ 
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tual j'founnnttollo. 'CliO true in Applcford's;, anll tbofe otf)el: 
([Mf!l, tUl'P tlJne ctputfcn tip' tbe iPen'O~, Ol G"0affct~ of Q£ol
I£!j£p, alll) fo U)CP bun an Gppenl to tbe i11mto~~, gcre fa 
nom'. 9t tbi£i time tbe QItfitol baD no ~otuft of utfittl1J,J 
llCCOJDitilJ to tbe ]nlHtuUol1 ilttD ~tutBtes of tbe Qrollegl', 
nnn D~, MaUer ban bfflten IDilb!n t!)e flue t0ear~, fo~ 'Ug 
but once in fiue ~Ci.1tij tunt be (on bHlt, ann toougb tbtre 
mc 110 .ID£lJottu£ [[lO~1Ja to £tclune un!' otbet <lltfit"iirm, vee 
tude an: to£ ~:~lo~1Ja toat make bftn [1ffitol, attn tbtit ia but 
ome in fiue ~ctlrs : ([:be ~a of ID~. MaUer, was a dHfiul
tiCI1, fo~ tUHf mar; no ~oW£t to lL\£Cflbc o~ QEtamtl1c toe 
gppea! but oa mmto~ de quinquennio in quinquennium femel j 
tI]e mtntO~ ~atb no porttculur £tP~era )potner gtben bttn to 
bolO appenl~ but in olte \fLare onlp, Co tbat tbi9 !Sotner of 
tahtnlJ Appeals til anp otbcr, muff be ag mifitol· 

Qr{)cn tbat llli)[cb tbe!' caU all 3lntenHottai <Ilflltatton was 
one, i. c. ~be atltlltniffrtng of tbe ®atb wafS an aa of [If
Citation, fcq {)19 'Doing mo~e 01 Iefa at a (JlHitatton irlltot of 
it~ <!ftTcltce, fOl be 19 3!un~e of tOat, to no \tJbat be pleafes. 
~~{Jen futtber, bete is; not a Cufficictlt QCaufe fo: a Dep~f
t'Hltton; tbe fact caHen Contumacy, ia not fo; anti tbat pOll 
tuHl etamtnc fo~ tbe lRcafona befo~e offeren, tbe iDoaots 
bumblp offeritlg bia ®piniol1, fa not ®bfffnac~, o~ ([ontu
maev. 
~ben anotOcr £lnnere ifj, trnlbetber a'Omittfng it were Q!on. 

tumncp, ]f tbe 'l3tft)OP (an tJep~tue bftn. flCbiS ia 110ne of 
t(Jc f>ffcncea mentioneD in tOe ~tatute fo~ tnbicb tbe 1Reao~ 
mop be neplille1.'l. lin tOe @Jtatute de vifitatione, lnbicb gibes 
fi W'0lUer bp general mO~lla, it refct9 to tOe otber @tatutea 
concerning tOe ~attet o~ Qraufe: ~Oen tOe Qtonrent of tbe 
~ent(J~ fellows ta ttquifitc, tuOtcb tue 1l3illJop bere ban not. 
fEbe 1B1l1JOP barb not @otner ttl nepliu£ tbe lReao~, but UpOlt 
~omplafl1t from tOe jfellows ilnn tbe ([Ollege. sf be Olav ne
pHue fo~ anp ([aufe not mentionel1 tn tbe ~tatute, be map as 
lDeIll1ep~ibf \Ditbont anp Qraufe at aU. 

C.J. Holt. 0uppofe tbe c11ifito~ ban nCPlfb£tJ bim fo~ ~Uttlcr, 
tubereof be ia not (ol1btaco. 1Il:ocrc ia a great Difference bettneen 
fI lay ilno a fpirtuHlf founDation, but a btfitatolial Power is ill, 
riDrnt to {'uet!' fuef] 0octctp? ann n [ltfito~ is tOe jfountJ£t6 own 
I.[teatuu, anO be bua matle bt11l (ole ]UlllJf. ]It Appleford's tEnre 
'tlUfU} betn tbat tfje <l1tfitoin ~£ntfI1CC LUaa a luogment,flID tbiit 
'Us a lutJictaf ACt, can be no great {\u£1lion. Adjornatur to Le 
nrIJuen again. 
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E31ectmenr. i)n tbe '1ttpal Ul.ere p~Onu(en as QibfUcltce (02 tte Depofltions 
lEllatntfff, ccrtain fI)epofitionG token til Chancery, wbere in Chm<.:try 

tlJaa a 26m filen, ann Subprena ilTuetl, anO iDepofitiono taken de take~ de te-

bene e«e, anll tbe [([litnefa nte~ b£ro~e Qn£UJ£'t: anD ttpon tow ~~ef)~ii~l~~~e 
~1tttl£nce a [1£tntct pro ~er·. ~ut tbe Pofica o~neren 10 ;;2 res eli" b:fore 
Hop£1) un tbe IDptnton of toe ([Olltt tuaa bno: ann noUl 'tllJou an(wcq:0()d 

nrlJuen tbat tbep l11£te goon (!fuitlenc£ ; fOl tbe enn oftue 113m illa~ Evider:ce :H 

to etamill£ ITiTlttndfea in perpcruam Rei Memoriam; an'D f tbe~£ Law" 
ban been on Qn£wer, tben tOep muff be JRe·etaminCiJ if {tbinrr, 
but bere tbep optng befoJ£ anfwer, ate altuapa allotu£tJ to be 
rean in Chancery. ~t'a true, tbat genetallp fpeaking tbere ougbt 
to llf 16m ann anrtner PJou-en b£fo~e fDepoflUolW; {JUt bere tbe 
Witnelfes l1ie 'b£fo~e an(wet, ann 'ttua~ tb~oulJfJ tbe iDefenlJf!tata 
Default, tbat tbete tuas no anftner, ann ~iG {fanDing tn Q];Oil-
tempt, fi)aU not Plejuntce tbe ~Iittnttff mbo cannot {,ecp bis ~llt. 
tlence alibt. Il>ete tOe DefenOattt ,opium in Ql:ommtffion, anti 
CtOr~ ftamtnell tbem; tbi~ is allllapa aUoweO ag fl];utnence rbere, 
ano tbat cztourt fa time out of minO, ann part of tbett ']3ullnefG 
is to perpetuate ~etlimollv.: ann tf tOis be not (lEuitJence, aftv 
DefenDant map, bp bi~ eDblltnacp, nep~itJe me of tbe ~e(fimonv 
of ancient Witne([es bp cefufilttI to anfll1et till tbeft Demo· 3ln 
Godb. 3 26. 'tl11a~ a m.u£r£, if [)epollttOtUl flfect rm£wer betUleen 
tbe fame ~.1tties tuere to be allotnen as (€ulnence ; but btlll tbat 
'twas, tf coutll not be founn upon (catto, tbou!JO not neall. Sec 
2 Rolls Abr.679. 

E cont. @let,eant Tremayne. fltbep ate no (!Cuftlente, [)ectHrfe 
tbere wae no anftnet. J1)er£ waS no 3ltfue ,opneo, ann no periu. 
tp can be arfignen upon fucb [)epofittona, btCaufe no ]tTne io j Op!l' 
eo, I Cro. 352 . Sharp'sCafe, 3 Infl:. 167. 'Qto make tl3Hturp, tt 
mua be in a ~attet pertinent to tbe 311fue ; 'tia tbe~ommon Pla· 
aice to p~Obuct ')Stu anD tlnfwet: 3ln tbe ([a(e of Ford ann Gay 
tt!,eD at ')Sar fn Com. Banco, an ettempltficatton tuag p~onucetJ 
of Oepolitton9 in Chancery, ann becaufe no anfmet ttHHJ fi)£\DIJ, 
tbe iDepofittona were reJecteD, per C. J. Pollcxfen &. at' ibi. 'Qthl 
tbe anftuet tbat makea tbe DepolltionG of anp a1alitlttp. Dcpo
DUona in €nfe of an Qn£tnet IIp an Jjnfant l.1p bLa ~Uilrntan, 
map bt teab, tbougb tbe Qnflll£t be no c.!Ebitience ogafnff bint. 
felf. 

Q a n 2- eh.J. 
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EjeB-ment 
de Minerts 
Carbonum 
in fuch a 
Parifh. 

eh. J. Holt. iluere, 3lf on!, Qtourt bl' coutre of low can ft
amine Witne{fes tm Jilfue be jopnetl, an'O tgrrefol£ Jl mucb tJoubt 
if tucre can be c:fbt'Oence. ~e cannot take .mOItce blbat tbe 
~bilncerp allow a~ ~ll{tJence, anb tbeit ~~aafce 15 no ii\ule to 
U~ . 

Dolbin, Dubitans. fOl tbat tbe Qtourt of ~quft!' is not Co 
mUient, fo~ bcfo1£ Richard 2. tbe @ttttiOnfS tuete to· t~e £ttnl\', 
llntl bp btm refcrren fometimea to tbe Cltbancellol,anb fometrmes 
to tbe 'flL:reafurer, but no fetrleD Qtoutt of ~ql1itp befoll! tOe 
C:ZCf)rmceUo~, ttl( Rich. 2. bia fB:tme. 

'Gregory. 'e4:bat 'ttg goon ~\li'Oe"Ct, becau(e tbep j9pne'b tn <!rom
mUTton, 611n 1){0 (toffl e.ramine. 

Eyres cleatt!' of [>pinton, tbat 'tia goon Cl,fbitlence , tbat tbe 
QtOUtt of ~qttttp bato been time out of mino. Sed qUia Holt 
Hxfitavit, Adjornatur. 

Whittingham verfus Andrews. 

EJ.RtO~ fur J uclic' in <!Ejectment in Durham. ~.tcept(on was 
taken tbat tbg DeClaration tnaB on a ILtare tn (lfjeament de 

Mineris Carbonum in tali parochia, ann not fain bow manl', o~ off, 
Yelv. 166. 

E cont. arguen toat 't{uaS) well enougb; fo~ de Omnibus bloula 
be aU one witf) tbh3, ano tbiB ®£neral tnag equiualent to an Onf. 
berral, ann etteo II Rep. 25. Moore pIa. 1'30. Adjornatur. 
Note, Cumming's Cafe, 2 Cro. 150. ttl tbe lira 'ltaft atlJungelJ, 
tfjut 'ttnoulO lie fo~ a eltonl ~ine. ' 

Dominus Rex verfus the Mayor and Aldennen Civit. 
Exon. Vide Supra. '1-f'-cfJ: 

Ey res. 1tbnt no peremptolP Mandamus IicG Cal to reffole Oim, 
lieCilufe tbel' babe returncU one goon Qtaufe of Remoual, 

viz. tf~ oU1n Bet11011al tJitb fih, JfamUp to libe at Topfham. '~ta 
tbe ~l~>~'tV of bi~ !Dffice to atrcn'O tlJ£te to be lRdient tUfU, anti to 
lH~ affWant at tbe Qrouncthl ttne: all Alderman is no tSla£e of 
@~ofit, but onlp of 1rreenom, 1J3l£ccnrnce ann Qutbolftp In tbe 
(!cttp, Wbtcb hi all to fie ban anlJ iJonc tbere ; deferllir, & reliqGit 
Ifj {1 tatoi £)erertfon blitb bff) jfamtIp. ]t'a tru£" we muff IntflltJ 
£uerp tb(ng ilgatnll tbe )Return fOl tOe fake of jfttetIGm, ann fa 
i~ 3 BuH1:r. 189* t Rolls Rep. 4C9. Rex ann Mayor of GlouceHer; 

but 
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tltlt bere 'tia plain,; nnll] om of eDptnt!ln, LtJat tboulJ'U (iC Dil) r~· 
turn anotn, pn tlJat tJoer.s not purJJ£ tue jfo]fcitucc" Wall!)!} ~z {La 
return befo~e tbe ~ir frat1cbifclnent fo~ tOnt iEl1ufc. In ~ :fe of 
(i,fffat£iJ, H a· fll~fettute be commlttcll bp il W~itnt upon <!l:a.HtDitt
nn, tbougI) tlJe (!faatc be regainetJ bo fo~ce of tbe QtonDttton, pet 
tfJe ~etro~ mav entct fo~ tbe Jro~fetture: ar; to contcmp~t(o~!J 
{Uo~o~, nnt) tbe Htte, be OUL\lJt to be (ummml£l1 to anfUlectfiem be3 
fOle be be Di~francbtfen ; but in tbia <.!Cafe be neen nct be Cammon" 
eo, [01 tbep ute not bountJ to go out of t{rc ~ttP to rummon 
btm. 

Gregory Qftbe fame ~pinion, tbilt ~£te \Uila <!t\lufe fufficient fo~ 
to t£mo\)e bim, tbilt be lUttb btfl famUp lEft tbe <!I:ltp, tben t~e Ex 
caufis prxd. relates unto aU. . 

Dolbin DoubteD. Jf20t tbat tbe leanfng tbe ~ttP 19 a lJoon Qi:a!lfc 
of Remounl, but tfiat tbep no not fap, tbat f)t nencccl7wi:neo a
gatn; fo~ tijat if be trturl1ell again; be purcrell tbe IDif£nr£,ann be 
ougbc to babe been anmitten a~ nn Alderman, unler~ tbtll be Were 
remobell befo~e. 

c~ J. Holt. ~bete ounbt to go a p~r£mpN~p Mandamus to te" 
ftole btm ; tbougb 31 agtee Witb mp 'i5~Gtberf3 in £uerp tf]tng, big 
'Defertton of tbe <.!Cit!' is Qtaufe of !RemouaI, bt{; f::equem Bbfence 
hi a <!raure ; fOl e\)crp Alderman ougbt to be f' ~tttien ann ]nba
bftant bp tbe Q!:fJartet t 31fbe remotle£l WHb hi9 lamHp, ~~ ceaf£to 
to be il <.!Cttficn, tbougb be be u Jfreemilu,_ Moore 13 5· 833. De
femit & reliquit, IS illl abfolute l£aUltllJ of tbe <.!Citp, «nl) mull be 
fo untlerftooo. 13ut berf t~ no goon iSummona; fo~ tboufi'b he 
Dorb commit ueber fo manp Qi:aufer; of Jfo~feitllte, tbere ougyt 
to be a teafonablc: ~ttmmons fo~ bim to anrtuet tbcm, nUll fo Ul 
James Bagg's Cafe; tbete i~ a ~Umm0119 fOl bta Attendance, Out 
not (ain tbat tbrte \Ui\£i anp ~ummon~ fo~ bim to OP[JefH: to an
fmet tb6fe patt(cuhlt ~i1tt£t9. mom tbe frequent nbfen(c caft be 
no goon <!ranfe, ulltefa [ummoneo, fo~ be nUl!, fi)etu ~fclm~fiJ, Ol 
1l3ufittefa of tlJe mtngG aa !JOOO Q1aufe, t{Jen If a ~ummonll be 
necc(fatp UPOll a iDerelictioH, 31 untec no [ttmmoniug t£l nzceff!lp, 
out of tbe ll!>hue, ann tbcp ate not to fummon btm, If out of tbe 
([ttp. 13tlt tuere fa a l!3offibilitp tbat be mtgbt return allain, ano 
tf be Din tUUtu again witb fih,; jfamilp bcfo~e i1tsfmllcblfemenr, 
potftblp it mtgl]t tetnllate (Jim. ')But unl1oubtft!lp If be 1llMl a11 
3l~lbabttant aftettuat110 tuitlJtn tu£ <[Hp) unn U)CP miiJbr ba\)rf~im, 
monen bim, tucn tbep oU!Jbt to bEl\lc fummoncn bim to baue an
ftnet'o lt, anll be mtcrbt ba\)e glben all Q,frcufe. .motu tbi~ bet"!} 
n lRettu:n , it mull be cettain to etlefp lE'turpofr. 31f in a 1j3!rt~, 
tbiS wete Well fnougb, anD \De (ouln mtcul) nothinlJ rifc tbi111 tbat 
be continueD extra Libertat': 1But being tJ f1 F.rtmn1 tp;I!.:rC (il 

no ~ppo~tunitp of alln.ucr, it oU1JDt to ~;f' mO,~r CUi lli1~ ~:;:ltll1' 
V jCt 
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pore be ban been an 3lnbabttant tnb£n tbeptemoucn bfm, tben ft 
~ummona lUa~ necelTar!', mow tbt5 )Returll i~ true, ann (OJt
Cequentlp no Qafon lte!l, if tbat were tbe Qtafe, anO tbot mlgbt 
be it fo~ an!, tbing oppeilt9 to tbe contri1t)', tlnn tbctcfo1e ape
rflnpt~p Mandamus ougbt to go. Sed cxteri in contrar. 

Rogers ver(us Cooke. 

A'lttfon a~ Adminifirator.<lCount5 on an Indebitatus an11 quan, 
tum meruit to lbe 3!ntellatc, ann an infimul ComputafIet 

between W-llaintiff anD [)efentJant of nibetfl @)lImfl nue to tbe 
U>latnttff, ann an alfumpfit to btm, ann beln til. 

Boteler & Ux' verfus Bradbourne. 

D flfbt fur 11\('colJniianC£ , ann beln to fpc, ann J udic' pro 
QEer'. 

Carter verfus Coltroppc, Hill. ult. 508. 

A CiCtion on tbe Qtar£ fOl builning ann erecting, ann continu
ing a Jaufante with an adhuc exifiit. Ec per Cur' til ; be

eaure tbat adhuc exHlit hl ttl tbe ttme of tbe DeClaration, anti 
(onfequentlpiDamagt5 tlemantlen fo~ lUbat acctuen after tbeActi
on b~oUlJbt, tf III inferfour ([ourt, becftufe of tbe ~Iafnt conU
a1Uen bert bp 13U1. 

Rudd & Ux~ rf.:Jc. verfus Berkenhead, Hill. I Rot. 164. 

CAfe fur Allumpfit. Narr. per ')5fll ogainn IDefent'lant tn 
Qruaonp. ~tatllte of lLimitattons pleanetJ. ~latnt1ff re

plt£~ an attatbment of ISliblleDge (ueD out. Defennant Demure, 
ann ~.tCfPt'OIl taken tbilt [be Qt ount is bp 13i11, ilJJ in Cufiod~ 
Marr', ann 110 3!mpatlance o~ lEonttntln"Cf-

E co nt, 
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E cont. Whi[chead ann Brickland'Z C(lfe tua£l Ut!Jeo, Styles 

373. 'Qt.Uilt i1tt appearance ~eipa it, fed Adjornarur. 

Per C. J. Holt. Gil Attachment of )F)~iuUelJe is b~lt a~ n Lati
rat, ann not us an GDtgtnal. 

Frederick verfus Godfreight. 

CAfe, fur afTumpfit. IDcfennntlt plcntJl1 , tbat toe @Iaintiff 
ban t£ccluen ®oo'OS in ~atfafaLlton, ann upon Demutt£c 

illl ~tceptton WiH; taken, brcQufe notu not fwp tbilt be pato, o! nc· 
Uuetc'O tUEm fn 0atiafaaton. Adjorn1tur. 

DOlninus Rex verflts Litten. 

C{)nuictfoll bp ]u(ftc£G of Gloucefrer-fhire 011 33 Henry 8. 
Ca!? 6. Sea. 16. fo~ goinlJ tnitb an !lJilnn·<l5un, not being 

quultfieo. 

<!ftccptiolt, tunt be mas not taken upon tye utew, anti ra 
b~ougbt befo~e tue 3lulltCC£) ; fo~ tnitbout tOnt tOe 31utlfcea ban 
no autbo~itP to p~oce£n tn tUllt (ummntp wal'. maUl bete 
tbts Qtonllhlton i~ a 6Wolttl) after. Adjornatur. SJee Dlf 
Bonham'~ ~afe, 8 Rep. 3 Cro·2.94· Gardiner'£) <!tafe 360. 

Carey ver{us Calleis. 

37'7 

ACtion 011 tlle (!tafe, bp tbe 13ailUr of W efrminfiar b~ouJJbt, 
anti necltlceS; in tOe fame manncr as Carey ann Bacon'~ 

~arc, tnutcb fee abol1e; 011'0 tOe RoU of It l1lQugbt tnto QtOUtt, 
ann tbe fame 3!ullllmfnt ~ttlen Ufl tbere, viz. pro ~er', 

Bunon 
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6 Months 
mentioned 
in the 
Act for 
taking the 
Oaths, 
fhould be 
Lunar or 
Calendar. 

Burton verfits Woodward. 

I JE2 ~je(tment, ~pec(ai illcr1Jict. '<[be !li1uere tOereon wag, 
, [{'betbee toe fi.c ~ontlJ9 tn tbe fate Ad, &c. fo: taking tbe 
IDat{1a untlet llDenaltp of [)ep~tuatton of flrburcb JLtutng~, tlJuU 
be lLunor o~ QI;idenililt gj1}ontb~· 

~l. VVebb pro Quer'. 3lt llJaU be )Lunar ®ontbg, becnufe of 
tbe <I.lnc£tttllntp 111 tue otuer, 1 Inflit. 135. 6 Rep. 6 f. 2 Cro. 
166. 2 Leon. JOO. :2 Rolls abr. 5~H, 522. 2 Inft, 674. Dyer 218. 

~IJe\l1o~n Month can buue no otber Qtonftruction tban tbat of Lu· 
?HIt, nnn in tbat of tbe QEare Impedit, )tt~ tempus femeftre, 
i. e. uulf a ~eat:. ~nn fo~ rue ObjeCtion, tbat Ulbere a tbtng re
fets to ~C(le(iafflcal Q1:on£fructfon, it tl)aU be aCCo~Dtng to tbcie 
lLaUJ, tbere can be no one ]nffance fiJeum [0 p~oue (ucb a Jaule. 
Jilt Holcroft'~ <!tufe, Mich. 32. Car. 2. B. Regis, upon tbe Ad' 
of Uniformity, beltl tbe (2tommttment to be but fo~ fit JLunac 
~ontlu:;, anti tbe WOH DifcbargetJ. 

Obj. ~{JUt tbe {angefi Ume u)an be lJ(ucn to Ofm tbat JRigbt 
bfltb, to Caue bbl JRhJbt. 

Anfw. ~be fit 9,t)ombll fo~ ~urp£nfiol1 cannot be cOhtlruetJ ta 
fJe C[olentlar Wontba, fo~ tDut f~ agatnft tbelt Bufe to baue tbe 
mHt4e{f @!>cnfe fo~ tlJe ~utret£r, onn it mua be (ucb 6 ~ontba a~ 
tor. e,ufpenuon lUaa fOI. 

ObjeCtion, Hob. Ii9· Copley anti Collet'£j Qtafe, Littler.l9. 
'VlfJot the ~ulJgetlton to be p~o\}ei) tnttbtn fit WombG is (ltalen
tint. Coke tn bia Animadverfion on tbat @ltatut£, takes flO JElo, 
rUe of tuat QJ:ufe oJ Re(o{utton. ']3v tota Act tbe 19attp refufing 
to to be commttten fo~ 3 9Womba; t~ep'[ agree tbat mull be Cla
iw,ilat ~Ontb6 onfp, I Sid. 

€'vir T. Powis e cont. t([fJat tbep muff be <!I:alentlar ~ont01j. 
iNlbct£ flrt ACt of I!3dtIfament relates to lap,matter.a, o~ lap
men, o~ to nil toe Il\ttl{J'fj l13eople, tbere it fi)all be a lunarp 
~ontb, but robere it relatca parttcufnrlp to (!Ecclefiafffcal perfomr, 
tbere tfJc (.!Computation fiJall be acco~ntnlJ to tbe QtompUtation of 
tue Q.tf)utcb ann QI:burco,mclt ; be citcO 3 Cro. £35· Dyer 1,+2. 

I In£1:. 135. '(tfJtlt Q[fJutcb men go fH:CO~tltItJJ to thtg Qtomputatt. 
on, ann roat OUt Ellm tl1{te~ .taorice of tbfte tloing (0 is no gnu£>
flton~ 2. 1nft. 361. ]f i1 ~an be bounD to pnv q30ncp tbe urn t?ap 
of Michaelmas 1;!enn, it l1JolI be rccI,Oll£'O tbe appearnnce iDilV, 
beCflufe (mllm(Jni~' knotun, Weft~ 2. cap. 5. Tempus Semdl:re, t6e 
~totute i~ fn Latin) unn tn out Englifh ~tfHut£ 1Book tbh; iG 
trrlt!I;((l fit ~ontb~. ~p JLo~n CClke fLlra~ Sn: menfes, tem-

pLi: 
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pus rcmefrre, t. c. tempus rex menllum, 'upoa 2 it:iiJ 3 Edv:. 6,. fo~ 
p~ouinlJ €j)lllJlJeff(lll1 6 QZaleI1thlt £l.~cm~IJ£j, 2. Rolls abr. 52. I ( 

Htll. 4. Cap. 7· Sid. 186. acco~ntl1!J to tOe (llmotlack tbere arc 
but I 2. f}I)Gntb~ :, anlJ til llHll1V ~il[£~ toe ~ent fa ntbilJeO iuto 
tlUelbe onlp, 3 Crc. 2. '27. 3it fectn13 iHltmal anO ten(oname tbat 
it flJoulO be buff it pear, fo! tue time gibcn Wag not to tb~tHl tOem 
'out, but to b~tnJJ toem tn, nnn iJCCo~ningl!? to gibe tbem time to 
quiet their ~cruPlea; a~ to tbat of ~urpenlion, tbat W{Ul not 
intcnOetl no a @nnillJlUent, but aa an 3lDmol1ittott ann marning ; 
21L Acts (if ~~ace ate to be contlrueD fallourablp:, tbl~ tuns fo~ 
tbetr dUe tl]cn as a W>enaltp 'tia luber to be etpounlleD attLtlp ; 
WOen tbe Q:onllruaion iG ambilJuou~, tbe mon carp ann gCllcrallp 
teceiben ~ptnion is to be allotucn t ~n Hollcroft'll Qrare, tbe 
€ommttmel1t Ulaf$ fo~ 6 ~ontba, tOete waS notbing enjopnen to 
be none 111ttbtn 6 SleOlltbs; ttete WafS no mannct of DoUbt to 
bim, n~ there is bere, boltllong be mfgbt fo~bcar. 

C. J. Holt. fi1:bat Qtomputatton of Lapfe we babe teceiben ftom 
tbeit Cli:anon Latu, ann acco~l1tnlJ to tbelt (If,tpofitton; but berf, 
&c. Adjornatur. 
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Term. Pafch. 
4 Will. & Mar. 

Symonds ?Jerfus Cudmore. 

Pro Defendente. 

EJectment fuper dimifs' Nicholai Martyn Arm'. Non cui' 
plea'Oen~ ~pecial dtCt'Otct fill'OJj, tbat diu ante, &c. ~tt 
Nich. Martyn waJj feiiCt1 of tbe W>~emtffeg in jfee, ann 

Hill. I w.& tbat be at Exon bp Decll intJenten uIt. Aug. 23. Car. I. 

Af·Rot. 743· ill confinetation of a SJl}attfaLl£ tfjen to be ban between \v. M, 
~Je~ment. bf~ .,011 ann Il>eit apparent, ann Eliz. C. ann a @o~tioJt tnitb 
leclal Ver

e bet; QrObenallto lUiUJ J. L. ann S. L. tuat befo~e tbe cun of Mi. 
let. chaelmas Term following, be woulO leb!, a fine, o~ bp otbet ([OU

l1£pance, affure tbe W~emtffelS to tbe faiO '2tou£lHlIlt£CG, onD tbett 
Il>citg, 0: fucb as tb£!' fi)ouln nomtnate to be jOP!lCO,to tbe ufe of 
~ir Nich. fo~ ILife, RemainDer to tbe fain \V. M. in ~tipl ~arc, 
:JRemainner to S>ft Nich. in '(!tapl ~ale, 11\emafn'O£t to r(1£ tirrbt 
Il)rtra of €j)ir Nich. Provifo,tbat it llJoulO be lawful to ~ir N. Inu;. 
tug bt~ ILife, aUD after bf~ IDeiltb to Will. Martyn, nnn tUE {:lfit£) 
®ali?~ of bia 'lOoO!, at tbetc ~ltll nlltllPlcnfute, to make iHap 
)Lenfe o~ tearer) of anp port tben il111emif£, o~ nfnallp bc[o~e a)Jt 
Hille tuftbin 20 ~eata) accuffomen to be let to all)) ~£r(on o~ i?ct
fOlio ltJbnt(oeber, ao well ill }L\etJerfioll aa l:!>otl'cffiolt fOJ :2 I ~1£iltg 
o~ 3 JLttJea, o~ fo~ Gnp ,{[crm o~ ~tute tnbat[OCllcr, not nn:rt!nrr 
3 1Lf\lI?~ o~ lPelltn lJctetminable on 3 laueo, lea quod if)z \m~tcl1c 
ano ilccufiom£llJRent be referueo, o~ m02e, (lnn it:! quod I'D 01!C 
(tenement (q ~Uil1lJ be at OIlV ttme cftiHrU o~ ch(;t'gn.1 Ulil;_~ r::!1 
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lilrcrer O~ IOn{JC't <ECtULe O~ ftrrUl tOtllt fo~ 1.1 ~eilt9, o~ 3 JLtBe~, 
iJ1 an!, l111mbtr of !fleats Oeterminable on tue [)eatfi of 3 @e~, 
iOBS nt tus moil. ' 

{CUilt nftcttD.1ti:l£!, I Sept. 23 Car. I. @fit Nich. Ulune n .tcilfe 
f!l~ i:?eara, nnn a t,eietlfc to tile area, UPt! wIner tOe ILimicau, 
on;} nnlll\!>cmera in tbe fitll ]ntl£!ltUtc memtcmeiJe lDP-lleciue (If 
tbc[c J:n'Oemurol ~tt Nich. bl?came f(,l~eo fo~ JLtfe, RCtlh1l!H1£C 
to tiJe [,lin Will. Martyn tn \lapl $3ale, &c. ~bfit tue faiU @>it 
Nich. batJ ]lTue tbe fatO \V. Martyn uts on!p @lon ann U)efr; tb'1C 
toe faio ®atttage WiH; (olfmnt~en, tbllt tue fain W. M. ann Eliz. 
ots ({{tfe ~nti ][ue Nich. Martyn tOt l!...etfo~ of rue t!>!a(n.; 
ttff. 

~b:lt 14 Mutch, 23 Car. I. efc Nich. l.lp lInnelltUt£ DemffetJ 
to Clement YVdlcombe tOt U)oufe m qudfio!1, Habend' a pr:rd. 14 
Martij fo~ 99 pmra, if Eliz. Rich ilntl Nich. \Vdl:combe IlJvttto ra 
lonlJ Hue, renDltng 8 1. lOS. Bent per Annum; UP tu:rtue tn~ete
of Clement entreo ann continueD po[e[fen until tbe Iotb of May, 
1689,on tubl£bIDa~Richard Weficombc Dietl; bp tubofe [)entl) tl)e 
ILeafe mane to Clement waa IClJaUv netermmeo, onill1ot befoJ£ ; 
tuat (ome time aftet tbe {)emtfe to Clement, ~iC Nich. nten Cei,· 
ttl of tbe llel.lerfion, onD lV. Martyn urcame feiien of tbe Jl\eU£t-
lion-. ani) be being fo fet~fn, ' , 

\\T. M. 6 Ocrob. 16,4. reciti!t1J tbe lLeafe to t>~. Weficombe 
fOl ~earg neretminable 011. tbe !LIfe of Elizabeth~ Richard, ann 
Nicholas Wefi:combe, nnnce roe filiO Rent of 8 1. 10 s. now fo~ 
:2 I pe8tfj rcleafe 8 I. of tbe CillO annual Rent, Glln leafetb, finn to 
farm tett£tb (fi Lex in hoc cafu fic pofiulat) tbe fafD ilJoufe to 
tIJe (nil) Elizabeth fo~ 99 penr~ after tbe IClJai Determination of 
tbe befo~£ rectteD Qiltnte tbtn in tbe fame being', if George ano 
Willi1m fi)oulO (0 (Onll Hlle, renl)~in1J tbe IRent of 10 s. QJ:bllt Eli
zabeth, Richard, I1IHl Nicholas, Were tbelt, nnn IotlJ,J nftetwarlHl 
tn )Life. 

([fJat ,v. M. 4 April, 1662. nfct1 fc(,cn of tDc l.'1.C'iJetl1cl!t a· 
fo~efatli, nni3 nftcr IJI~ ~L)eatb, tbe fafn Nicholas t~e ILc(f(l~ of tbe 
W[aintiff cccnme CClicn of tbe l~c\)etfion ; ~bat nutU1fi' tbe lLeafe 
to Clement W. onll befo~e tbe [)etetminat~ol1 of it, viz. 27 
Car. 2. Nich. Martyn IetJie~ a Imc fur Conufance de droit come 
ceo, &c. to ~ir John Carew, nnn otberg, tuttb te?Oclamattollil 
to tf)C ure of tOe fain Nich. Martyn (It fer. 

tltbut tbe JLenfe of !Sit Nichola-.; to Clement W. nin, 10 May .. 
1689, DctCttlltne bV tbe fDeatb of Rtch. Weficombe; tbat U)C 
lLenfe mane Ujl Wilham Martyn to Elizabeth \Vd1:combe, lUll£) de
bita juriS forma affhJnen to Cudmore; t()Jt {)S tp ucrtue tiJcrrof 
1Z11tt£O; tbtlt KlCh. Martyn entren on bim, anti mane tbc [)emi[e 

m 
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tn Narr. to tbe ~Iaint{ff, wbo cntten ann WaG poffefs'o unttl tbe 
DefenDant el1tten ann ejeaenK.&c. Et fi pro ~er. pro QEer. et fi 
pro Def. pro Def. 

'Qrbe ~afe tnfiJOlt i~ tbu~, 

A. ~enant fo~ ILfff, iRematntlet ill Qtapl to B. tOe eltlea eon 
attn U)etr of A. )RemainDer tn fiCapl to A. RemainDer fn fee to 
tbe thJbt IPrit~ of A. Ulitb Jj30W£t fOl tbe 'atenant fo~ ILife, anD 
tue IRemainDer anb bts 9\lfue tn (tapl to make leafes : A. makea 
a traCe pUtfuant to tlJe Wotuer, anb DtC£j; wl)Ue tOot JLeilfe ts tn 
being, B. rbe RemainDer man tn t!tapl, llJakee a Leafe fo~ pear~, 
tftln~tl1g lOS. )Rent to commence after tbe Determinatfo,n of tbe 
ura )Leafe, B. tJtes leabtnB' 3Jlfue N. M. (tbe lLe(ro~ of tOe ~Iain, 
ttff) I'petr to tbe eEntatl: N M. befo~e tbe c.!tomtnencement of . 
t[Jc (ceoll'O )Leare, o~ tue Determinatton of t~e ritff, fellies i1 fine 
fur conufance de droit come ceo, &c. UJUb ~:oclamatton5 to tbe 
nCe of bfmfelf tn .tree-fimple ; tbe Bta leart tletetmineG, tbe fer 
(ann JLeuee ent£t9, tbe letTo~ of tue ~Iatntiff £nter~ upon 
bfm, &c. 

lit ibts Cltnfe ore fdlttal aluertes. I. If tbf~ JLeafe l11ere a· 
nre£ilble to tbe ll!>ol11cr; anb if fo, tbell tOete wouln be an tnD of 
tbe ([afe. 2. anmttttnlJ tbat againU Ille, 3lf thiS .teaCe lUcre 
not boin tit Its fica <lrreatloll; tbell if not 110ft. bp tbe IDeatb of 
the tben ~enant tn ([apl \Dbo maOe it, o~ if onlp l.lotnable; ann 
tben if now l1oiOablc at all after the .lftne l£tltet» bp tbe 3ltTu£ in 
tap'. 

Power to I. g~ to tbe (ita 31 will juff put tbe Qta£e, anll (ubmit it. 
make Leafe ~be @ow£t fe, to malte anp lLeafe o~ fLeaf£a of anp patt of toe 
in Po{fdlion W>~£mt{f£a u[unllp tJemireb in PofTetIion, or Revedion fo~ :21 ~eara 
for 2 I ),tars, o~ 3 lLturs, o~ anv number of pearn tJetetminable on 3 libe£1: 
or 3 Llves. fo tbat tbe tbing to be Icaren be not atanp time tlaten o~ h~aretJ fOl 

all!, longer o~ larger ttEtUl o~ QEffate tban 3 LibrG, 2 I !fleara,o: 
otDer llumficr of pears Determinable on 3 ILibeS at tbe moll, renD", 
tillg lbe ufual Beut, o~ U1o~e. .mO\1J tilking tbia 19ottl£r accoltl. 
fnJJ to tbe UJoll:Ja, llrln tfJfl1 tbe IL cafe is liot repugnant, fOl tbat ts 
to be in Jj)olT£tfiol1 Ol JRebetfion at tbe [(um ann ~I£arure of 
toe 'Qrcnant o~ ]ffue ill ~apl; Co tbat ItO one (!faate o! lLea(e be 
fo~ abobe 3 Oil ibea ; HOtu berc'a no one <!fRate fO' mo~e; bete'S 
one tn poffelTion fOl 3 iLU.1C9, llUn one in c£Uerflol1 fo: Uuo : ftbe 
meaning mfrrbt be, (but De mtJJbt moli£ n .t rafe in potr£tTlon fo~ 
3 lLiue~, flIlO [be W~C tn rellrtUon fOl 3, but neitbet fOI mo~e: 
9"n if it be conffrncn tbat nil togct(Jcr Oj01l111 amount to no mOlf 
tn u\lnfion n~ tofH n~ ImffrtTtcm, tbrl1 tbore \DOlO, in teUerfion 

woUl!;? 
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woulD be in part u[eler~: 13ut tl)is fc£m~ baro to ,uffme, fa jJ 
lUauen it, attn i1r~uen tbe oU)er. 

2. If tlWl reeono JLcafe be goon ontJ bolfO,tbougb not purfuant 
to t{Je Worner, ann to make it appear fo, ]1 tnfiff on 3 tUi1l[!£. 
I. '([bat Wben ~el1lll1t in '([apl l11f:krl3 a !Leafc fOl peL1re, rello· 
ting Bent, anO nie!), {ucb ILrnfe ia not DetermineD bp We [)£ot{j 
of toe lLeft"ol, o~ tge 'Otfcent of tbe €fintf ~ilPI on tIJe ltfue, it 
remall1a in fo~cc ttll atJottlen fJp tbe €nttv of tbe 31ffue. 2. ~bat 
if befo~e furb auotDance a flne be lebtcD, nnD tbe <sflilte tapl fl
tber barren o~ £tttnlJutllJco, tbat fucb Lfofe becomes tterelJp in· 
lJefeafable; on'O t{Jeu, tbfit tbete'£j no ottfercl1c£ i1~ to tbt5 refpecr 
betUleen OUt f:.,rnfe, ann tuat of on!, arbft teafe: (!bilt a lLeafc 
to commence at a future nap, niJnn~ in tl}e fume pI/gut quo~d 
tbe 31ffue, cfpeciollp as our QCafe tf5, betng l11il'Oe bp ([cnant in 
taple JRellWtnDer tn jf'e£ til btmfelf. 

37~ 

J. <:Gben -m:C1Hlllt In tilpl makes a teare fo~ peate, rentljiug A L~:l(c by" 
)Rent, ann 'Ott.e, tbe lLeafe ts hot tbercbp become botll, but tue Tenant in 
llfue map aUoit! it 0luot at bhl plrnfure; tbta 31 know tutH be 0- ~ay) R rtnd
grecil to me ; but 31 muff p~ap lcabe to info~ce, ann a litHe to iUu, ~J~(gvo~~IJ~,_ 
atate tbe )Reafon of it, bfCtlU[C tile (ame lacafon tutU be npplicQ: his Death 1 

ble to tbe !Leaec in ~£at~, tlfj 31 fi)aU fbi"ce P1efcmfp! ttbe ot(: only void;
fcrenee t~ betlUeen a ~bt1tae anti an ]ntcurt tuirb JRecompeltCc. able by the 

31t'9 true, if 'f!ct1ant In tifpl grant a Bent· ctbat{Jc, 01 tbe like, Entry of [he 
ltJben be Dies 'tig netermineD, becaufe a}l be batb not cance (Oe Iffue. 
~tlltute) a l¥>oUlet of ~Utenatton, fo neitber Cllll be cform 01 tn-
cumbee tb~ ILann o~ toe eEffate to toe Dmua!J£ of tbe llfu£, fOl 
tout wouln intfrelp eUil'Oe tbe jfo~ce of rO,lt "jl,n\1J de Donis, &c. 
JaOW tout berp lienfon mop (ueb 31l1cumb~llnce becomes bOlO bp 
bta iDeatb, viz. benefit of tOe ]trut?, is toe betp IRea[olt lnb!' it 
)Leafe fO~ peatfJ, t£n'O~fl1tJ Rent, t6 not fo bOlll, but onlp lJotOable; 
tbe one ia cleutlp at fira flg()t an npparent ~trcbief to tue ltTue; 
tn tile latter <!tafe, tbe lRecompence bp Rent matte9 it DoubtfUl, 
l1Juetget t be lLeafe uull p~obe (0 o~ not, bccaufe pcrf)llpG tlJC JRen, 
lItdV be of mOJe uatue tbiln t[Je lunu; ann if [0, tom tIJ£ ]ffue 
(fo~ lUbofe fake tue ~tatute de Donis wao mane) lllOP be anUanta. 
gen fJp (ucb .£Leafc, ann confequentlp it ta untcilfonable toar toe 
Law lDbtcb lDa~ nefignen fo~ bi9 15encfit, fi)onlO bt conllrllen to 
turn to bra ~tfcbtcf; ann tott; is tbe true Renfon of IJbll~Hbt, 
le'OlJe to eiect, becuufc it fiantHs tnotffcrcllt, Ulbeto£t lJenefitial o~ 
mffcbfellouS; ann perbapa tbe !Rent (tbou~{) of lelfer llalue) map 
lle ofm~e a'Ol1t1l1tlllJC to tbe ]iTn£', tfJan tbe lLani), ila bf~ Jtatber 
tbouabt befole btm, fluoufe of tue tJiftnnce of tbt lLoltlJ from bt~ 
Ipabitatton, o~ tbe lUte; tubetea~ In tlJe otbct <!tafea of QCbarrre~, 
t.bete fa no quid pro quo, notbtllg tn Heu O! recompence fo~ tue 
t.Lor~. 'QrfJl~ ottfcrcnce upon tut~ ReMon t~ "!Jtcetl in Smith ano 

Scapleton'5 
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Staplcton'~ qr:are, Plowd. 43 6, 437· mlJfcb] ({JaH put at lartle a
ltOll, ann tn tfJot 'iBDO{{ ate clHtl oil tbe QillfeS} to tbi~ PUtpo(;;\ 
l1lbtcb ]'1£ not repent, aa OCt-avian Lombard'.f$ ([afr) anll Cawx
ton's flno otbetn: Ji:lap, if i.l lRent-cbargc granten tuere fo~ tbe 
'1Ben£fit of tOe ]tfur, '(ia not notO bV tbe [)eatb of tbe Q3Janto~; 
(if) if ~l[enllnt {n topl fJato but n nefci1uUle (title, a iRent cf)nrge 
firanteD fo~ tbe lReleofe of uU lRh!bc, OJaa binn tbe lffue fo~ f
un, bectlufc opparcntlp fo~ bi£l aniJllnti1{Jt', tbat c.5~illlt p~cr£tbtng 
to btm toe ~llate! ~3 tbi![ tbe ll!ffercl1ce Ott tbe muoic is tbt~; 
mone tue 9:11 of tJ)e anceno~ 16 UDparctltip mifcbfeboUG to tbe 3lC
fue,it become£) abfolutelp boin bp bia tDeatb ; wbne )th~ apparent
fp benefictal, tt is abfolutelp ~oon ann binning fo~ eber : ["({beee 
'ttg innttTercnt nnn Doubtfnf, tnf]etIJ£c ~~ofit ollLof~, tbrcf neitber 
1JaWl no~ bottJ, but onlp uotDable at <!Election, I Rolls Abr. 
8 it I, 8-f2. I Inft. 46. Dyer 51 + ann aU tbe otber Q!:af££i nomic 
i!;tO. 

2. rcrt:bat ILeilfeG mane bp ~£ttant ill tapl , are onlp boiDable 
ill> tbe Jffue in topI, tubtle a~ (uco. ~batbe tl19P anoitl fucb 
]Leafl?, muff be agt££il; ani) tbe 11\£o[on tubp be map auotn ft, IS 
the €JJtutute de Donis,it IS i1 19~tbtle!Jf !Jtben to btm fJp tbat iSltu
tute; rOJ befo]c, (Jl11 anCelfO! mt!JlJt balH alfell£tl oftet 3!!Tur, ann 
tbe altenee el1jop it fo? euer, mucb mOle mhJut be make a lLeafe, 
t£nn~tnlJ a Rent fll unto bino Utm; tben tbe ~tutute is Oelignen 
fo~ tbe ')Benefit of tbe 3iffUf, attu tbe ]Jffue oltlp; tbt£s i~ it 13otn£t 
be!ol1gltHJ to, ann following of tbe Qftlate tapl; nntl wben tbat 
~ffate in nOll, tbe @o\t.l£t Ol ~~fUHelJe inciDent to tt, muff of 
confequ£l1ce fnll. 

] PlOP' POUt fLo~nt1Jfp'~ qtonut1£tatlon of ti)e Jaature of. an ~
nate tapl; it fa fpecia[ ann particular, ann Differs ftom all otOce 
~ffutes \ubatfocuer ; tt i9 not tranafertl1ble aa otber <!tfhltelJ are: 
~itber .!fec-fimplr, fo? lLife, ol fo~ ~ear~, mop bp DUE Ql:l111UrpUnce 
in tbe !La\n be tranaferretJ, ann tbe ~att!' to \tlbotU Cucb legal 
Ql:onuepance if; maDe, map, ann tl)all be rain to be, ann traUp fg 
(clien ol poffetren of tbe fame <ll:tlate fo~ quaUtp, no tbe a
ltenoJ wa~; but t(Jhl fa not true of an (!tllate tapl, tt is pcrIon
n!lp inbcret1t tn tbe 131000 anD lffue of tbe DO!1ee, ann tb£t('fo~e 
befo~e tbe atntute of Fines, n tJifcontinuiHlce of it Wloullbt a nr1U 
Hill! rr.mtoltn tree, ann nomlJp tbe ~tatute a lawful one; but te 
is n3 (OUller relieD of on <!rffate ta!,l: lit aff WlI('\!'Oinrn) now of· 
tee tDi~ jfine, be muff ollenge Dtmfclf rei~en tn dominico i1.l0 ut 
de fcode fimplici. 
, "Kucn fa? tbfa l.1\fcrht of Ql:lrdiolt to (11)010 Ol affitm tbe E.£ar('~ 
of fJi!3 .allceaO~~, 'UG onlp {1 lE>nUlec tnClnCl1t to tbe (!Effare tar~, 
(lob 'tiG no tUo~e, fo! 'UG not all fncinent to {be !RelllainDer ~l' 
L-\cberfloll tn fee; f01 tf an ~ffat? tl1VI be JjfnntetJ to c-nr, Re.· 

n~n!nvH 
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nJOlil'Ocr 02 B.£urr[lOn to I1nori)cr in fiff, uutlt{Je Qi:rnnnt tn til~li 
mnkte u )Ltafe fo~ p£at~, JltU Dre£.) W:U}JHt J[[uc, t~ji£j LC(1fe 15 
Uoi'O quoad tbe }.;ei.lcrl1onCi: o~ t;r11lawtJ£t- mail, l1C [B I J nft. 40 ~ 
~bere if tSctlatlt in top', l;.1ri1lil!nDct to utU oUJn ri!JfJt fPClt5 
(u~ out <Cure ie, ann] OJaH oufnue mo~e mwn) U1a[{C n iLrafr 
fo~ vern:£', ann ntf~ tlJitiJout ](fue, bts U)w.: gt:H~i:ilf canHot tlUotn 
lOiS iLCilfc : 'Q'Lt9 onip UJc ](fue tn tapt Wbicf) C't1!t aUom it, {InD 
ml J:tfue tn tnp!, ann tb£t£fo~e onl.1' ruf)He fUfU: .IDom fJe ttl bt
come n mere @ttiH1lJct to tbe <!fftate tap!, tbetf tnl1l1in~ no 
IOtt!Jtt uap ISHbltP !It vtm; now tbe @)t:1tute tun!) not mi1nc rO] 
t[Je ntJ\Hlntugc of ~ttlln!J£r9, but onlp to p~Cretue tue <!fffau ullO 
!j\nberitanre tn tile :'7,iootl of btm to Ulf]om tbe C15tft tuag matle 
fecundum formam doni, (litO fo t~ I In11:. 19. bp Coke feom tl)e 
~outb of aft Wiiliam Herle, in 5 Edw. 3· 14· ilttn tbe 010 ')BOOtH, 
of 3 Edw. 3. 2. anll 4 Edw. 3· 47· tDbtcb babe IJc£11 etten, tbat a 
iRecouetp fa B'iUen to (be 1l3100LJ of tbe Donee, anD not to o. 
tbct1:i; anD ibe ~Iea of tuat ~totute Ite~ onlp in tbelt ~outbg, 
anD no otbera: (!CufS fa platn bp Littleton, SeCt. 363' toe intent 
of tbe atatute tuae, (tbat Itotbtn~ fi)oulO be Done to tbe J.13JtJu
ntce of tbe :nfu£; ann mp JLO~il Coke in b{~ Qtomment on tbat 
~ratute, I Inft. 224· raito, berebp it appears, 'Qrbtlt to reHtatn 
'QI:enant tn topt from alienation agatnff tbe ~Jofit of bhl ]mle, 
ie !Joon, fOl it agreetb WHb tbe [[tm of UJe Donor, anti tbe Intent 
of tue ~tatllte, anil a CZl:ontJttton annrreo to on <!Effate tapl, not 
to [utter n common !RetOilerp, 15 tberefo~e boi'O, becaufe of tbe 
(uPPo(c'O lRf:compenc£ : ~11 luyicl) p~olle~ tbe 31tIue onlp (oncern'o, 
bete tbe C!onufo~ nom i~ not P~ibp an!, tuap! a JFfne 1a a feoff
ment upon 1Reco~n, nnO no ~att cun, 8~ ougue to make il ~ftfc 
n[Jninfi bts own Jfeoffment: 15p tbe JUne be aclmotuleog'j) f1 Jfee. 
fimple in tueQI:onuro~, ann bp tbe tl3~oclamation6 ann ~tfltute, 
tiG j'ffue ote barten to fnp otuerwtfe, anlJ fo nettfJer be tt(i~ fJf~ 3lf
rue (1111 fap tfJe \!Zllate tapt irs in being, o! nUofl) thtg teafe up 
fo~ce of tb~ Ql;{hHr tapI, film tt muill1e bp fOJce of tOitt, o~ not 
or flU. 

'<leo p:Gue fw:fJ il unHHlble ILeo[e coufirmetl lip a flue lebien bV 
t~J? :!mii in rapt, \lli]rt!)er rye frae be [ubffquent to tue ILrclfe, 
q l~Lfo~e, fet Cudmore & Bml[on's QI:nfc, Sid. 62. 31t tUflO Mich. 
13 Car. 2. R. R. on il '{[.rp(il lit '1l3ar fJetf.', mltl a £peclfll [lertJf((' 
111;11.:(;:: (l~l tl)l~ opinion yer£, tfJou~b 'tUH15 offereD. 13nron mIll 
.ffemc, €wnltt!3 tn fprrtai U~pl, Hrmntl1tlcr to tuc (!Jette of tbe 
pUGbontl, tijcp U()bt IUHe nun t~:'i:1!!iJbtcr5, tUC}J {CUP II frll1C t:J i.1 

€1JtttHli1et mfO f}!J f)c(t£J, tl)(' Uu~f:i1n'O 0101, t!Je 1f£UH' tnl1l\Cg a 
"lLzil[e fo~ ICC! pCJrg, enD tl1'~\J ~ Un~J to b£ a !Joob ILri'lfl, anD to 
(ontt!l~!f tit fo?ce fo hli1tT ncr nytr r:1U:'-uC In t:1pI {:! bew!}, ano 
tUilt it cOHln !Itt be (1']0; ~~:~~: 

Crocku 
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Crocker arm Kclfey, in Jones fJo. 2 Cro. 689. Bridgeman 27. 

ilt large (£5 Direct ift tbiS, 'U£) tI)e rrnne ([are, ano ill' 'ns I Rolls 
Abr.843. Jit Plobe~ tbe lLeufe not nlJoiIJnble bp tbe c[onUro~, bee 
eaure not in of tbe ~Hate topl , ann tberefo~e, fap;3 tbat ']3ook, 
'ttfj goon (0 IOI1!J il~ tbete is; ]1fue of tbe 13onp, anO tbt~ tbougg 
tOe fine 1.n2r£ (EbieD bp tbe lffue in ton bcfole tbe lLeiifc mane bp 
tOe feme ~otbet; ann tOta 9\utagment affirmeD on (!Enol; 
iln'O no lloubt of tbia 190tnt, fap9 Rolls, but onr~ of tont on tbe 
I I Hen. 7. of Joyntures: aa tOrn qrafe of Crocker nuo Kelfey, ts 
til Jones 60, 6 I. ~bia lSotnt of auottJing tbe JLeafe bp tbe C[o~ 
Ilufce tg atlmftteD tbut it cunnot; anil tben, tbougb agreeD tbat 
to fomf purpofea tbe ~ffate tapl ban a continuancc in tilJbt quoad 
~tranger~, pet tbe JLeafe Waf,J not aUoi'Oable (0 long a~ tbtte bJa~ 
3)lfue, tbougb a~ to toe JReberfion 'twouftJ be bOlO, ae the!' tuere 
'ncUne; but tbat fa becaufe tucre toe ILeafe UH1S! lunDe bp tue .feme 
wbo ban not tbe lRellerfion tn bet, as bere tue Jl.,effol ball, ano 1I 
fiJall fi)cbJ mo~e p~e(entlp : Jaotu 3J {ap tuete coulD babe been no 
.fOlIete Ott tue ~tatute ofloyntures,but tbts J$)oint muff bc alJrceD, 
tbat tbe finc [0 alter'D tbe <!CHate tapl, a~ to make tbe JLeare unc 

alloioable, becaufe tbe ILeafe tnaSl goon at common :fLaw, ann tbe 
@>tatute de Donis Onlp aioen tbe 3]tftle tn tapl : aSl it fa in 2 Rolls 
Rep. 4510. Mafon in bis argument agrecSl tbiG, 'Q!:bBt if~enBnt 
tn taplc no make a Leafe fa, ~eat5, ann tben febp a Itne to ana· 
tbct, tuffS Leafe becomeS unauoinablc ; ann tbougb tbat <lJ:afe batb 
becn etten on tbe otbet fioe, pet notbing in it can argue fo~ a con
ttatp opinion: 101, 

euppofe tbe ~aate tapl onlp batte'll, ann not e,rtlnguiffJcb, 
pet tbe <!fllate tapl batb a continuance onl1' fo~ tue benefit of 
!2>trRnger5, not to tbe neffruaion of tueit lRflJbt9; a ~tranget 
map fop in fame Qtafe5, tbat tbe ~apl am contfnueg, but nrUee 
tbe Wart!, bimfelf: ann aU tbe QtafefS tbere put, ann all tunt Call 
be founn tn tbe ')SoakS, lDbere particular ~l1atra ate O~o1nnen OJ 
e.ttinguifiJen, 01 barren o~ RUeren tip @utrentJer, 0: ottec aa of 
tbe lSarttes, tbougb tbep are fatn fn· hotion to babe a (onttnu. 
ance after. fucb gag, pet if9 onlp quoad @>tranger~ to p~erer1JC 
theft JRigbta, heuer to oelltop tbem; tbe known CZCaCe of Clrenant 
fo~ )Life tuben be grant5 a JRcnt.cbatge, ann tben furrenneCB', bts 
~fiate t~ gon, ann llbrolut~lp mergeD betUleen Dim anO tIJe JRl> 
lJetfiotlcr, but quoad tbe ®lamte tt'~ fim til beiltg; ann] aHom 
of no porI ieulot ([afe, \1lbere a particular ~tlatc can f.K' f!ltn to 
be in beinlJ quoad 0tr6ngers tbat is JJon betWecn tbe patttel1, 
but 'rig fo~ tbe @ltrangets benefit, anO not the laottic~ ; tbe 
~tranlJ£t flJiln be aOmHtelJ to fap~ it CO!1tinHCa ill bctnrr, -not tue 
i~attp: ~o that if tbl:' ~tlate tapl be OHi!) barren, ann not C,t· 
ttnuutaJcn bp tbe Jftne, pre it make~ not fos tbrm ~ if it be en:n. 

UIJdtIO .. 
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rrutl1Je'o, tbe lL£1'ro~ C3n't mrtenn to n1wfD tbie JLfofe; if oUlp 
i.ltltreO, ft fl)aH not be anoitletJ bp bun after tbe fine, ano tbe Q,Co: 
tturee cannot atloiD it fo fonlJ as H)cte in ]1fue 111 l1rfng bp tbat 
QCafe ilfo~e-cfteD: 3111 Bridgeman 27. aOmit, tbat if tbe ]lfue 00 
make a:jfeoffment to a ~tranJJ'£t ll£fo~e Q,fntrp, tOe jfeoffec fiJt11l 
ueuer ObofG fucb "£Leofe; anti tbere it i9 tnaeu fo~ ii rrencci':[ ~~\tHe, 
tbat t[Je jfeoffeeo of f!l:£nant Itt tapt, DnD oU ((Jut (omr to t:)e 
LauD unDer t{Je ~enilnt ill topl Up Gnp ~Hrur(mc£ motle bp Dan, 
Ulbereb!, tue Qfffate topt til barten, o~ tltfconttnueo, aJail babe bi?!o 
tiJe QJ;{late cbargen l.l1ttb tbe JLear£'~ ann QLbarges mane bp QCeniJut 
ill tori: ann tbe fame flaw ia fo~ tbore, tUile come to tbe Lani) 
unner tbe '{tenant tn tap I , tboulJO tbe (!];ftdte tapt remains not 
butteD o~ ntfcontinuen (£,tCept tbe 31tfue in tilpt tobo are bcIpt bp 
U)e ~tatllte de donis) ano tberefoze if ~ena1tt in tapl, mane t1 
JLeafe fOl pe8r~, U]C Jfeme llJall boln it (bargeD, Ca tlJaU ~enal1t 
per Cottrtefy of a jfcme fiLel1ant tn rapt; alln1C£t1ont fo~ 3 ILtbe~ 
ll1artanten bp tOe ~tatute .of 37 Hen. 8. lOan not abolO fncb 
lLeofe~, ann the !Reafolt f~, becaure tbe ~tatute de donis Dotb 
n.ot afO tbem, 8a it b.otb tbe lilTue. 

(tOe Qtare in 6 Eliz. Dalifon in fine novel Bend!. 65. ta atOng : 
feme ~enant in tapl mobe a ILeafe fo~ 2.1 PC8tg, tlltO after taltea 
It)u9banD, ann tbep babe lItrue, fiJe nica, bet flJusbann being ~e
nant per Courtefy furren'bera tbat ~{fate to tOe 31(fue in tapr. 
Jl)£ln, tbat (tenant bp <ZC.ourtefie c.outu n.ot aU.oin tbat ILeafe, n.o~ 
couln tbe ]jifue nurillB lLife .of 'Qtel1ant per Courtefy, becaufe fa 
long be llJoulO be faiD to be fn of tbat ~llate ; 'tfs ttue, Moore 8. 
(eems otbetwaps ; but 4 Leon. 200. is acc.o~tltt1g to Dalifon's 
Report, an'll tbe fame is tn Owen 83' Poutrell's Clafe. 

Obj. ~tr Thomas Wiatt's €afe, Dyer 107, 115. (tenant in 
tapl, JRebetfion in tbe Iltiltg,be makeS a !Leare fo~ ~£ar9, (tenant 
tn rapl hl attatnten, tbe Ilttng being tn of toe U\euerfion) II)a!! a~ 
11010 tbe Leaf£'. 
Sol.~be Reafon tbere wBa,becaufe tbe ~tng coulll not baue nua 

J'Feefimplea, one aa Donor,ann (.0 Oe ban tbe U\euetfion ; tbe .otber. 
bp tiJz 9ttainnet a~ Determtnable.on IDcot(j tnitbOltt 3llfue, but 
belll tbere, fl)at if tbe lL,fng ban bun tbe Q.Effate tapI na jfo~reit bp 
gcr of 19arltnmcnt .onlp, be fiJoulO not aUoitl lLeafca mane bp tije 
'C!I:enant tn tapl: ttbere tbe ~ing became f£{;-en of tbc iReberfion 
lw act fn Law,viz. tbe attainDEr; bere hl an act none bp tbe 31[ue 
~ltnfelf: tIbia h1 tiltbet like to tbe Qt:ilfe of tbe Lord Aberganey, 
6 Rep. 78. 2. Joyntenants in Jfee, anD one grants a iReme 

(barge fll Jfer, tben releaCes.; to biG Qromprlllton, be l1Jijll ncnce 
nuoin tbat ®lant, tJecaufe be came to it bp btG oUln art, viz. £lc
(cprance of tbe !Refenfe, ann not per jus accrefcendi, anD fo bp 
acceptance of tbe lacleare, be batl) lJepm.lCo bfmfclf of tbe benefit 

~c (; anti 
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an'll menno of fl\lotoing tue Qrbnrcre of bffl QJ:otlwanfon, tnbfcu be 
lUtgbt Ooue butt bp tbe @l>utbiUOJl1Jip. 

Obj @>{t George Brown's Cafe, 3 Rep. 5 I. tEbat tn cofe of a 
JLeafe moDe b1' JfEme ~enant in top( fo~ 3 JUno; tontnltp to tbe 
I Ith of Hen. 7. of Joyntures, tbe altnlf£ b!, jfine from tbe 3lf
rue, mtgbt enter anD aUDIO fucO JLenfe. 

Sol. ~bat'S3 true, bUt confiDee tbe R£afon of it, ann it mnIteg 
fOl me: '([bat lu'Ogment tuag founDeD meedp 011 tbe l11o~ni1 of tOe 
9a,to whom theInco.ntefiableTide orInheritance appertains,&c.but 
'tf9 tbere agreeD, tbat otbetlUife, anll b1' tbe commen gUle~, be 
(oulU not, fo~ Q JRhJbt o~ ,([ttle of <!Cntrp COUlD not be tran~ferreo, 
ann tlJe <ZI:onu(o~ (ouln not clafm agotnfi biB own lint. 

Obj. I Infr. 46. fiLbe leotfee llJaU babe tbe fame (!ffeatol1 to n· 
bOln o~ affirm a5 tbe 3ltfue. 

Sol. 1!Cbat connot be Law, nOJ trotb tbe Gutbolftp tbete etten 
juntfte it, Plowd. 437. Jfo~ 'tifS onl!, [atD bp tbe Counfel arguendo, 
anD put tuitb an and peradventure fG~ tbe Difallotuance, tubtcb 
Coke omit!l: 'lBefines, tbe feotree is tn of a tOltfoua .fee; ann 
Co ia tOe ~ett of Q)Baaet Littleton, Sect. 599 • .anti tben bp Ql:on
fcqurnce be can no mo~e auDiO tfJe Leafe, tban a [)Uretro~ ; but bp 
tbat beep ([afe, it ruppofea an QJ;nttp bp tbe 31lfue in tapl, tnbicb 
plafnlp p~oueG, tbot it meet Dt(cent 'Dotb not make it uottl, bo\t1. 
t11et an actual f!enttp ootb unnoubtetJlP atlOtl1 it, ann tbat ts true, 
an11 furtber not: Qnn Rolls in bia I Abr. 842., \nbere be bas tbbl 
of Cokes, sn'DS qurere ceo. 

Obj. Opis & Thomfol1'~ Cafe, I Sid. 260. I Keble 788. 
910• 

SoL '(!there ueber \na~ all!, 3Jul1gment in tbat (ltafe, ann tla 'tlSJ 
tnentionen tn 3 Keble 109. 197+ tt Dotb appear Co. 

fltben Smith anD Stapleton's {ltafe in Plowcl. hl in trutb a full 
ann nitea QutbOlltp, tbat (ucb Leafe mane bp ~enant in ~apl , 
map aftet tbe Deatb of 'Qtenant in tap!, become unattoinable bp 
a JFtne \nUb @~oclamation~, otbetlUtre tbete couln baue been no 
~tlJument nOlllUl1gment tbat tbe Leafe lUDg unaboinable ; fo~ if 
after tbe J;)loclamattong, ann a batt of tbe Q.E(fate tapl , tbe rame 
~leaiott rematnen as befo~e , tbofe otbet 1}!)Oi!ltS tbere couln 
ueber baue becn in boubt; as lnbetber tbe Leafe llJoUIO binn anti 
l1£ Utlaboibabfe, tnbtcb tuaG raffen 011 tlJe ®zant uno Remainner 
til tbe tire of t([:enant ill ta~l bp t~e lFlloctnmatton comtng aft£l:
warns: 3Jf tbe ~ftate tap I be e.rtinJJutllJt, tbcll Jl take ft clear, 
~[)at tbe Leafe is unaUoioable; if onl!, barren, it'G Ql:ontilluancc 
la, nno can be onlp' fo~ tbe 13enefit, not tbe ~t(cbief of ~tran
rrer.a;. but ill' ann ill' 31 tl.)(lff, 3! bope~ Ploue it £,ttiuguil1)t, D~ tbf~ 
Q!n(c l~. 
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3· €:IJcn \UlFtIJrt tucre ll£ nup ntffrrcncc brHufell luia, fWD 
'be common \[ilfe of n LC~11c fo~ prurs [jy t[emtiH in tilpL ]f our. 
Lca[e naUi tn quctHon be !tot tn rfJe fomfl~Ugbt ono QLonofttolf, on 
anp otber: ani) nHtb futHUltTtOlt, 'tie tbz fJme til aU Re[pea~ U1ltb 
il '(term cOln'.-;H::ncell, fo~ 'us nettt)cr boitl in it£' (,[teatton, 1101 
lJotn bp rbe Orurb of ~enont tit tapl, no~ tw!tJt1bfe bp tbe <[onu· 
fee of tue fint, nnp mo~e, ol otb£t~rl;fc t!JJl1 onoton: CHlU. 

]t tfl not 'il~dJ U: !t9 Qtreatiol1, fo~ to)JtfOEuft tUa? up anp i:3o[~ 
fibUitp tiilif tffrtl, OUll {JOur itS fun fa~cc> can neber be faio to be 
}Joto; ne-w tI;t0 futute LeaH! mt!Jbt VinJe rommcllccO in tue 11. tfe
time of {Jim HJat mane it bp toe fDftftmtnottl1lt of tue fD~mcr 
Lcafe; [O~ n;:: q3an catt fap, 'ttuoulD baue been inba~tD mHb Re· 
fpEa to tbe '~C;ulnt in tapt btmfflf, onlJ (onrequ~ntlp not bam itt 
ita Q!:re.1tlOn: ]t fa notbfng like i.l Leafe malle to berrfn Meet 
ID£l1tb, fOA tb£re petbapfj it map be [of 0 to be fo, tecaufe onlp it 
<ltbnrge O! 3l\1(umb~ance on bf)1 ]ffuc, anD nOlle upon bfmfelf ;tfJe 
Law tdrrainSl bim from p~cjutltttnlJ bill 31ffue, tubtcb tbat appa
tenttp lJoes, fo~ be bhnfeif agree a it fnColluentent, becaufe it notb 
not cbot'{Je btmCelf; 'tta ltke tbe Ql:afe of a [[liltt£mt!', fn I Inft 
386. tuberi', tbe 'Pelt L1)an neUe!: be bountJ b!, an etPler~ mar; 
runtv, but tnbere tbc ancefio~ h1ilu bounD bp tiJe fame; tbe fame 
if a ~an binn bf~ lJ)£it~ to pap a @>um of ~ol1e!:" tbia ta uoto, 
DnD (0 agreeD in Oates anD Frith's (.tare, Hob. 13 0 ' ~bat no 
~all fiJaU (barge bhl il)cir, but a~ part of btmfelf, ann fo begU1 
ltlttb bimfelf; nnlJ ro~ tbat Bearon a Qtontract conceruing uta 
lLanO, tubiclJ llJOtllti otbettntfe go to biG 3llTue, fball not binn, be· 
(aUre not bounn blmCelf. ')But euen tbat C!l:a(e of a Leafe COtU 3 

menCll1lJ poil: mortOI11, hl but Manwood's IDpin{on in Dyer 279. 
ann Carlin nenicO it to be Law, but botl1euet taking it fo~ «mnt
en, tt cannot affca OUt f.U:ilfe, fo~ t~e ReMon of MAl1wood tuns, 
anti olll)) (OUitl br, tlrcaufe it coull1not talte effect in eire from 
toe t90tTeffwtt in tbl: lLife of ~el1al1t in tilpl:, tOete tfJe 31tTue 
claim£) paramount tbc Leafe, nnn becomes fctiCtl of toe ~ffate 
tapl per mortcm fecund' formam doni, tu{)icb i~ bffo~e tIJe Ql':om .. 
mcncement of tbe Leafc, fOl t{Jat !u pofl: mortem, ann couln b1' 
110 lS0fftbHitp otratb in ~offemo!t tm t{Jcn. T;ut, 

~l rmm:c Lcafc, tiJoU:3lJ it be not of tOe fame baHtJitp ann falee 
to ail {miilts:; anD PUtiJOIC£1 ml one ill WotTeffton, pet it ta no ta 
tOofc lRcfp£C!~ tHe nrc nom conftilcrinlJ: ]t it' effeem2'O tn l.aw as 
mt 3Int£t£il, nan as un ]nterell nmt~nable; it ia not aa II meet 
cf)Dfe ill 8~ton, fJ~ ti):it CfHtltllt be utrqjllCn ; tt fa not fHl a meet 
pom~idttp, fo~ tOilt r :m;lN be barreiJ, (,B3 ia Pell nnn Bro"\vn'g QIafe 
of nu QE:.t£cuton' DLiJifr; ttJl~ fa Ln1"cftntlle oa otber Qlffatea, attn 
mnp oe [anC:I~Z,:n 0; £twt(Jtltf.:J~ U,!) Gac none on t(Je Land, Ol 
Ul)i{b tf'-;H{) tbe i'\~ilI~!)~ tbJiliJi) tn fameQC,lfcG itl (1)iff~rent tnilU--

Q.C CC 1. nr~ 
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net tlJ,Ul (ome oWer particUlar QEftate!J: ]t t~ an lnterell une 
tffuing out of tbe Qtllate tapl tn 19otTeffton, fo~ it mllJUt baue ilt
torlj't ttl J1!)olfdftOll tn bfa lLife-time. 

')BeHne!), iPere 'tfa nntler tbe fame Refpccts quoad tOe 3)tfur, 
n~ a @:ftm commel1ce'O,tia lllttb u llecompence bp Rent, DUO 
(onfequentlp onlp notllabl£, not boto, fOl tbe fame Hearon Be unp 
otOct ILrare; tbe quantum ia not confi1JerablC tn tbe ~pe of tbe 
!Law, anll tbctefo~e it' fj petitenefa is; no IDbjection, fOl tue Jitfuc 
if be ban tbouJJbt tbe lLano better in balue,ol mOle eligible in anp 
oiger iRefpecta, mtgbt baue abotncn it bp Qfntrp: €bete'a no 
!Rule o~ ~eafure in tbe )Boolta, bow mucb o~ bolU little 1lJaU, o~ 
fiJallnot no in anp {[afc; if a Rent, 'ti~:enoulJb,· becaufe of tbe 
<eleaiol1. 

as tbta ([afe fo~ tbc ~oint of JRecompellce, Co fo~ tbe ~oint 
of jfututttp lfj comparable to atbera robete toe )Law gIbes ~feaf
on, as Leafes mane bp jfemc (!Couctta, ]nfantg, ol atoer ~er
fona unDet like DtfabitittcSJ, toeit Leafes (if lUftbout renDet) 
ate 110tlJ ; if \nitb renDEt, ore onIp bOi'Oable bp DUurrteement 
tllben toe IDifabtlitp t~ remobeD ; fa i~ Smalman ann Agborow's 
([afe, Hutt. 102. ann I Rolls Rep. 44 I. Ja0111 toofe map be com. 
paretl to tbt~ of (tenant in tapl, mbtcb fa un'Oer @loteaton of 
the ~t4tute, a~ tbep ate unnet tbe <!tate of tOe {[ommon !LolU. 
£a>uppofe a .feme {[ollert, o~ an 3lnfant, malte a Leafe to com
mence at Michaelmas nett, lUitb a BenDet Of !Rent, anD befole 
toat iDap tbe i)tfabtuUes are remo\Jen, (utelp acceptance of tOe 
Jaent (aftet Cucb ttme) tum make tbem gooD; pet (f bOiD, it 
coulD not; toe fame bere : Qnn afl31 Cain befol£, tbe W~oteaton 
of tbe Statute de donis is not fo~ tbe falte of (itenant in tapf, 
but uia 31lTue; fo~ upon tue mo(f tlria QJ:onfitUlltoll of it, be map 
alien 'OUting bia Life: anD tbetefo~e tbiG Leafe can neber be 11010 
ab initio, btcaufe 'tiS COnORfnt 111itb t be Q1;fiate tapl ; fo~ llottnitb
nanDtng tbore two fucceffil.le Leafes, be continues:; lltH feticn of tbe 
(!f(fate tapf, ann tbat fecund' formam doni, 110tb free.bolO ann 
3Jnberttance remaineD ttl bim nUl; tbhl cannot be ncnien me ; £a 
is I Inn. 3 ~4. tbetefo~e not nottl: 13cfine9, tuere'!J 110t one JRea
(on 111bp a Leafe fo~ 1Pear9 commenceD mitb lRennct, map be af
firmen 01 abo in en bp ]tTue tn tapt, but muat 111m nacb tbtll QJ:aCe ; 
tbe Uno Reafons alTtgneD are, tbat an 3lntcrefi palfe9, ann a 
Bent is:; teretUen; bert ate botb· 

flr:bia tRent fIJatl (bp IDpfnfon of Law) foUotu the R:ucrfian, 
ann tOnt p~obe~ lbin future Leafe founoa not meetlp itt Qtontraa, 
but in <!fUatc too: Brierton anD Evans, I Rolls Abr. 294. '{the 
Qtore \tJa~, a ~all mahea a Leafe fo~ life, fino aftErtuarug makes 
it Leafc fo~ !.@ear.G to commence after tbe iDeatb of JLe1fee fo~ tafe, 
tentJUnlJ Rent, ann tbt'n f£\lir~ il Jfint' of t(Je U\(iJnfion to remata 
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to bUll llltn uta ([Ufl', thca Dieg, tue !~fffee fo? Ltfe DrefJ, toe 
feme tn li\eUetfion fiNH fJill.1C Debt i1lJi1infi tf)fP fLctlee fo~ peiltg 
fJ? Rent tncurreD nfut toe iDetltb of tOe fltcHont fo~ ttfe, tuo~ 
tbe LdTee fo~ °t ife o~ !?£'Q'~ neuer utto~lt£tf, ann tbe Lcilce fo~ 
peatg couln not Qttoll1~llecrmre be bau onlp il future ~ert11flt tl]e 
time of tlJc jfme leufen, anD pet ontutl!J£lJ ns llCfOll?, tiJutcb fiJettm 
tont tOe Rent flJ~n foUom tbe lReberfiot1. ~be <!tare of 3 era. 
7 18. of Pledger Gnu Lake, i~ \.l£'tp ftrot1rr to p~Ol.1e tbe RegarD, 
<lia I tH', nno <.[onfiocrotton, lt1bftb tbe Law [Jar!) of, ann fo~ II fu
ture ~erm, to at tbe Law r£crartH:; it afj n ijtEcm attn ]Itt£teft, tOo' 
futute; (tenant fo~ 1Ltfe, JRenmint1£t 111 topl, be in Remainoer 
mane a Lcafe fo~ peatS to commence aftct rbe IDeatb of ~eLHmt 
fo~ fLife; ~cnaitt fo~ Life afcerlnar'09 (utf£r~« c.[ommonJRecouc
tV, WHb [{oucbec of bim in lRrmaintler in tapl, ano otea j tue 
~lere WaS, if tbi~ Lcafe lUere 'OelltopetJ ann gon ; anti aU tbe 
]utlicea bel!:! ft tn tbe .IDegattlle, ann tbat (ucb 1Letfee mf~bt WEll 
falUfp (ueb JRecnUetp barb nt Qi:ommou )LaW, ann bp tOe ~tatute 
of 2. f Hen. 8. cap. 15. 

~bl.iugb n !Relrafe cannot be mane to (ucu ldfee of a future 
'(term pur increafer del QEtlate, pet be ifj capable of a Jl\eleofe of 
tue Rent bp tlaCon of tbe I~~i\lttp between [bern, nnn be ma)! aC .. 
fign it, Ol if be notb not, it fi)all go to bis; qEtecutolS, I Infi. 46, 
@lucu an ]ntfnff i~ capable of a <!ConfirmatiOn, ann fa 1$3 it et# 
p~efs in Moore 66. Cafu. r80. [[lucre n 13illJop tUake~ Cucb a fu
tme Leafe, to be confirmable bp rue Dean ann Chapter: ann tbe 
Q!;lCe of Bayley ann Moore in 3 Keble 109, 196, 197· fs fa im: 
pe,:frctlp repo~ten,_ tbat ftg tlutf)O~ttP cannot contratJict tbf~: 31t's 
trut', 'Cia otbettDt(e of a Leafe matle bp n DilTeiro~ to commence 
at a future Dap, I Il1ft. 2.9 6• tl)ougb tl)c ~eat·15oo{tS tbere citeD 
Do not warrant it: 13ut pet fuppofing it (oJ tbat's upon anotber 
BeaCon, brennfe nil tbe flfliare of tbe [)ilrei(o~ being ~OltioU~, 
"otbing but llDoffeffiotl cnpac(tate~ bim btmfelf to take a JRfleafe, 
nnn confequentlr no Jjnt£tctt lletiuetl from bim cantlo otbettuife 
tnitb0l1t l\!>offeiTton too. 

a future Leafe to commence at n IDop to come, motle I.lp ~e~ 
110Ht tn tapf, tf plltfuant in otbee lRefpect9 to 32 Hen. 8. ia lJoon 
ellen tnitbin tOat Law; ann fo io Dyer 246. bp tbe better optnt
on tbrrc; ann fn tfje 9@arlJcnt tbete,t~ cHeti a Q.tafe of Thompfon 
un~~ Trafford, tbe 1l\epo~t ia ill Popham 9, ann 2. Leon. I 88.ancient 
Lcaic tuatrillltetl bv tue @ltatUte, tg 1l000, tbougb to COUl' 
mcnce at n future Oap; anll if fa, tlJere' a tbe fame Reafau tubp, 
fuel) Leafe not tunrrantcO b\l tbe @Jttltute, GJouB) be onlp lloiOa
tile, na tfJe otber \rloulO fJl!\Je been if tbe ~tiltute ban not beett 
llMtle: 'l~Ht tnbat ia mo~e tl)iltl nil tbts, to p~01:le tIJe (ltonfiona, 
lion of it future Lcafc to be tOe f,l\11£ it~ one ttl li,3otfeffioll, h1 tbe 
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q[:ntc of lopnunanta, f InfL 184, 185, 186. upon Littleton, 
SeCt. 286. If Huo ]opntennnta be of 0 fl.:rm, llt1n one of tbrm 
grunt to J. S. tf)at if be pap to bim 101. befo~e Michaelmas, tbat 
t bOt b£ fi)aU babe biG ~erm, tiJe ~l£mto~ iJlc£t befo~e tOe IDap, 
J, S. pnpa tbe ~um to bia ~.t£eutc~a at tbe time requiteD, pet be 
llJilU not i)abe tbe ~£tm, ro~ it W09 but ttl nature of u Qlommu
n(cotton t 1But if be bnn ma'Oe a Leafe fo~ peata to begfn ot lv1icha
elmas, tt fiJoutti bab£ boun)) fbe ~UtUi\)O~, {Jut mi)ftwife of a 
ll1ent· (barge, <[ammon, (!fftOb£tS, Ol tbe Itke, ruep HJdl not btnn 
tbe 8ur1.libO~ fo~ tbe fake of 2 Watfma , jus accrefcendi prefertur 
ollcribus, llnn anotber alienatio rei prefertur juri accrcfcendi: eO 
tOot bp Coke it is platn, tbat fuef) interdfe termini amounts to an 
mtenatton, ann i5 not a meet ]H(umb~al1(e ; of tbe (nme ~inll 
Ul Littleton bimfelf aftetwarna, Sect. 289. ]f tWJ ]opntenantG 
be re'~en of certainlLantJa in lec-umple, ann tbe one lettetb tbat 
to bim belongctb, fOl a €etm of 40 pinra, nnD nil's fJffo~e tbe 
~etm commencefJ, tbe ILt[ee map entet ann oecup)' tbe ~lJfetp 
to btm leafe'O nuring tgs Qtetm, &c. atheft, toe l1effee IUber ban 
~otretrton tn tbe lLife of tbe )L£fro~ bp fo~ce of tOe Leafe. ann be 
gO£5 on, tbe llibetLitp fa betltleen tbe IIDUltlt of n Beut-rbnrge ann 
l?amro : 3!n tOe grant of tbe Rent-coacge up one 3lopmenant, 
&c. tbe fit£nemet1t~ continue altuapf1 O~ tOe!' were befol£, tuitbr 

. out tbat tbat anp one batb IRhJbt to babe anp parcel of tue '\!rene, 
menUj, but tbemfelllcll, an'O tbe "m:encments 00 continue in fucb 
PlhJbt as tbc!' lUere befo~e tbe ([barge; but lUbet£ a Leafe IS mane 
bp one 3!opntenant fOl peats to commence at a future iDa!" tbe 
JLetiee immellh1t£lp batb thJbt to all wbicb bi~ JLetro~ ban fo~ tbe 
flretm Icafell; tbifS neell~ no ~arapbMre, tbefe are bta [t{o~n~, 
an'O Plobe clCat(p tbat oue Lcafe pan an lnttrcll; a(Co~'OilllJ-
11' is 

Whitlock anti Horton, lr Cro. 9 I. (!fjecrmcnt. eprciaI ~tetnil1. 
G:U10 Jjopntenanta fOllLife, one of tbem llro-nta, tbat J. S UJaU 
bolll anO enjo), tbe lllbole after tbe iDeatl] of bet Qtompmaon; 
belO Uf, beeaufe lbe couln not contrall fo~ tbe Land of bet ~att
ner, becaure me ban no lRilJbt tberdn, but tbett rcfDlbetl, toot as 
to bet olUn ~oietp, 'ttDa~ a goon Leafc to d)£ltrre ann binn bet 
Ql:oll1panion, if fiJe ban futbiutD btt; tbut if two ]orntenantS 
fo~ Life, anO one makea a Leafe to COUlmCU(t oUet bi~ [)eatD, 
'tiSlgooO to bintJ tbe <!tompanton, ann tbe (ame ltlitb a Pl£[cnc 
Lcafe, fo~ tbe future IDal' of <!tommencemcm mat{£9 no t.ffc
unef, (ape (be 'Wook • 

. Wood anlJ Reynolds, 3 Cro. 764. 854. fn full {n tDtu t5>otnt. 
QtJ£ameltt, ~p£ctal <IlcrtlUt. ~it John RutTcl f£i~£t1 in .tree., b!, 
]nnenture couenanta in conflOcratfon of ~3ilttialJe, to be bon, 
to nann feiitn to t{)~ uCe of Otmf-elf fUll) bi~ Jprtr~ rut ~3nnhlur~ 
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vnn after to tbc life of bttnfclf nu'tl udme RuiTel fo~ tbfic t.rbes 
ontl tfJC fi)£tra of bia '1.300v on vcr, WHO lRematnOer oucr: after· 
lllil~tH; be leta tDe Land fo~ a G;£cm of (bin!' one ~eatg, to (om
mence ufter tbc [)ertrmfnation of a fomtet ~erm; afccrtnatDS 
rue ~attfolJe took effea; tbe firfi 1!:enu fcpitc9, @;tc J. R. otcs ; 
tIJe llaop enter9, anO arGueD, tOat bec ~nttp tlJiHl lawful, flilJ 
toat tbt~ future Leafe coulD not binn o~ bot tDe <lronttngent dtfe: 
gU fJeIn, it coulil not bar tbe <!tonttnlJent d1fe, becau[c tbe Jjlr.ee
tolO ann 1nO£rttance (ontinuen as it lUan urtCbangeD, (fo betf') 
but all belO, tbat t[jiS Leafe (tbounD tbuB future) tlJoultJ binD, 
f6? a cefiuy que Ufe llJoUlil not at common Law auoto fj Leafe 
mane IIp the feotfeca upon a goon <.!Confineration ; tbta Leafe tbo' 
tbua future beilllJ mane out of tOe ~tlate tit 1fce, from lllbence tbe 
([Ue artfc!J, fiJutl binn it; ann Popham (ain be boo confeCteD Ulaij 
tbe ~utlice9 at Serjeants Inn, anD tbilt tOep \Unf of tbe fame 
~tnn: ~be Q,CaCe of Leigh ann Burton in Cur' Wardor', Hill. 
43 Eliz. etten in 3 Cro. 76,. fa fttongct:, tbat fucb Leafe a)all 
Pleu£nt tOe tife of a <!l:onttngent [Ue ; but pet tbev aU p~oue no 
teal D{fference between a Leafe to commence in futuro ann a
notber, tbat tOe one patfes; an lntttril aa reall!, an tbe 0-
[ber. 

flue ([afe tuel' tnOa on fo mucb out of Coke, tnbicb 31 meu
tionen befo~e, I Inft. 46. p~\leS, tbat tOcte ii no nUference, fo: 
tOete be putS tt tbus; Jif Qtcnant in tapl make9 a Leafe to com
mence 10 peatn bence tenn~tng i\ent, (tenant tn tapl nte~, tbe 
3Jtrue £l1terfl ann makea a .feoffment, ann tOen tOe 10 peats et, 
pire:, now map tbe feoffee baue (!flet1toll aa be faitb to affitm o~ 
auo{n f 'Ql:bi9p~oue53 blOat 31 now conteun tal, tbat tbi" Leafe 
palfes an ]ntete(f. 

Obj. ~it Marmaduke Wynel's ~are, Hob. 45'. flr:enant tn 
taplof an atlUotufon, ann Ot£1 ~Ol1 ann llJeir ,opneo tn a ~~ant of 
tbe Ilett auoioahce, ~enaltt in tapl nft~, ann beln to be a bofD 
elant agatna tbe ~on ann l1Xir. 

Sol. QCbat no maps affects Ol goberns out Q!a[e at all, becaufe 
tbe ]tfue tn tapl couln not be bounD op Off,; oUln QI:onCtlrtertce, be
(aure be ban notbtng tit it at tbe time of tbe ®~ant,nettber tnlRhJbt 
no~ l(Do(fflfwlt, no~ couln it binlJ bttu as a ®~altt of biG Jfatbct~, 
oecaufe no l.\ccompence op Rent, ann fo~ want of tbat, 'twa&' 
lwin aa tbe filtbl?r's ®lant, ann fucb (~UJC tRefolutton tn Bowles 
<1nn Walter's Cafe, I Rolls Rep. 190. [[1ben t!enant in tapl of a 
®t1nlio~ to wbtcb an aDl.loWfon tu8fJ appennaltt, grants tbe nett 
aboitliHtCe an'll nies, ann tbe ]iTtle entl?r~ tnto tbc ~ant1o~, tbe 
~ldttt i~ botD becaufe 'tiS a tbUt\J Ulbtcb lics ttl ®mnt, tubereofno 
FormcJcn uea, anD tbcr,e'll ItO Bent t(retUcn upon it; tbeff are 
tue 1~l.tflrOtt~ of tbe ')Dook; ".;,.)ut funDer, Coke tOfte puta ollr 
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{,[ofe, 011'0 giues it fo~ us: \tenant in tapl gtaltt~ a Leafe to 
(otmu£ltce at Michaclmas tenn~tnlJ iRent, ann Oic5 befo~e Mi~ 
chaclmas, tbe ]flue £ntet~ into tbe teutme of [be t.UItO ntfcenn
cD, Vtt be map make tbt~ Leafe goon bp acceptance of Rent af
ter Michaelmas, bccaufe bta Q1;1£aton trli1~ not rome befo~e : ~bfa 
H~ the frHlH', I Rolls abr. 843. ann fa a Uirett IDptnion, tuat fuel) 
Leafe h3 not bolD quoad tbe liTue, but onlp Uoinable, fc~ otb£t
tDtfe no acceptance couln make it goon: '([be QCafe of Emington, 
2 Bulfrr. 42. ts a fuU ED~oof of tbta, fo~ tbrrc'5 no fnuere mane 
in tbe mOole Qtafe about tbe (uturttp of tbe Leafe, but onlp tube
tbee tbe 31ifue in tbe ILife,time of t~e ~otbet coultl (barITe tbe 
~(fate tapl Witb fucb a Leafe, anll Coke anO nU ngreen tbe JRe
llerfion cbargeD, Ulbtcb b~f ngo me to mp Inft ~Oint, in Ulbicb tbe 
Cleere t~ tbue. 

f(B;enant tn tapf, JRemainbet to bf£$ oWn rtllbt I!Jcirf$, makes.n 
Leafe tenn~(ng )Rent to commence at a future iDa!', nnb nte~ be
fQ~e tbat Vap bappena, tbe J!ffue IfUf£55 a jftns befo~e €ntrp; if 
be can 811010 tbiB Leafe ? 

0uppo{c ~£nant in tapl bab 'Oietl lDftbout 3llftte ~ale, ann fa 
tbe CZfftate tapl ban been fpent, coulO bia ')5~otbet Ol I~etr general 
bUlle abotnen tbt~ Leafe ? @)urelp no; tben 31 fap Errington's QCafe 
ta a nirect autOolftp fo~ me: 15aron anll feme, 'Cll:enaltt~ in fpe
cial tapl, BemalnDer to tOe tilJbt tl>eirs; oUbe lPuSbauo, tbep babe 
3llTue, tbe ll>u6bann nfetf, tOe 3ltT«e in tbe lLife-time of tbe ~o~ 
tber make9 a Leafe to commence after tbe Deatb of tbe ~otbet 
tcnn~fhlJ Bent, tben l1tcSJ, the JR.e11eruon ne£cen1l9 to Jane Erring
ton, tubo befo~e ~ntrp oJ acceptance le11tcs a fine; tbe tilnuere 
WiU1, 3!f tOnt Leafe UlafS goon. 13p Williams, Fleming, ann Croke, 
the czr:oHufce coulU not auoiO tOe Leafe, ann tbe rearoll tuatf, be
caufe tbe QI:~~ate tnpl tuaa gon, ann tbe QJ;onufee not Pltbp to tbat 
~ftftte, coulU not al10iiJ tbe Leafe; tbep l1lbo arguen f01 tbe ve. 
fenDant wouln babe it, tbat that Leafe biD not cbarge tbe ClCtlate 
tap!, but ollip tbe iaeUetfion, tbe 3llTue at tbe time of maktl1g it 
not being fei~eb of tf)c QEftate tapl, but onlp ball n Jl!lolftbilitp, anb 
then tbe Q1;ffate tapl being onlp batten, tbc Qtonu{ee fiJouIn bolO 
it clear, tUt [)eatb without 31tTue. 

'1But tOe tben Q!:outt belo tOe <!Eftate tDpl gon bp tbe linf, auD 
tbe \!Connfee in of a lee out of tbe lRebcrfion, ann fo tbe Leaf~ 
110ClD: (!ben (OmC5 Coke, anlJ fJe bolng, tbilt t[)e ]tfue ban onIp 
o iPolTLbHttp, ann fa tbe Leafe mao boit. quoad tbe ~l1ate tapf, 
mtn confequentlp fo long ae lttTue 1t.lils,tbe Qtonufee 6)0«111 boln tt 
clear, fo~ tbilt tbe Leafe bao ita ®perfltton b!' lUap of J/ntrl'c!1 on. 
Ip out of tOe JReuerfion: .mOUl botb tbcfe make OUt <[afe plain, 
tbep botb agreeD it patfe1J an ]nterell of tIle JRrller{lon ; tbcp botb 
a'Omit, tbat if be bon bef.l1 (ftFO of tye (.Jflltltc tap! at tDe time, 
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ann fa tue <E:t1utr tapl bun been (bargeD, on'O tben a fine f£bien~ 
iHtn toerebp tbe Ip~tuttp Orfitopr'O, 110 lBODp couln OUOlO tbe Leaie; 
floe <!Counfel nnn ]uOtle£) tbat argueD fo~ tOe [)effunant, no not 
itnp of tbem (Ont£lt'o, roat tOe Q1:ormfrc ban Q.fleLllon to auaiO, 
bat onlp t!Jat tOe le1folllot being fef,en of tbe QEl.late tapl lUben 
be tuuue tbe famr, tbat Qfffntc lthHl not (Oilr~fD, anD fo tbat <!E .. 
fiate, if tt (onttmu:o, tlJC Leafe (OUn) not take £lIra l1uttna ita 
Ql:onttnuanrr, anl) tfint it ban ([onrinuance, becnufe 'ttuau oldy 
batten bp tue jffn'e ; anD Croke agrrt's tbat, if UHllle lip one Hi 
pcffemon of toe ~{fi1tC topl, ann tben a line, )(waa a biu anti tbe 
Lea1e !Joon: .IDotu bere the lLdfo~ tuns atllliltlp fei;£n tn jfCt fUpi 
lUbcn be maDe tb:a Leafc, ann confrqm nUp it )llUil cbaflJf that 
)potfeffwn itt l:0Gmt of ]iltt£tCff; ti]en bp ibe fame QIare 'tio fl, 
green tij,lt it Iffuea nlro out of tue Beuerfion in 1J3otnt of :Jlutc~ 
rell too. lit tue litH lean~ ban Det£tmtne,n b£fo~e tbe ~llate tapa 
·ban been n~atOp£n bp tOe fine, tbi11 Leafe baD Cettainl!' too-k (f
rea, fOl tbat QEffat£ tapt \tHl!iS (batge1J b!, tbe <!tafc9 31 babe etteo ; 
tben toat being barren, tbe 113!tbitp to tbat QJ;flate tapl ia fa fat 
gall bp tbe Fine, toat none Cdn rap (t batb ctontinuance to tbe 
JP~cjuni(e of a ~tranger, ann confequcntlp it mull be a goon 
Leafe fo long ag toat 3llTue ate in being bp tbe opinton of Croke 
ann tbem: ]f toe <!fllate tapl be ctttng,utllJc'O, tt Cbatgc6 tbe ll\£
bernon, man tn become unabottJabIe: .Jtlotu lJere tbe BebetCien 
being tn bim tbat IcUfetl tbe Fine, tbe ~llate t~pl is e.tUnguHbe,b 7 
ann toe t1itTercnce put bv W~· 31ufUte Jones) tn biS QtlJument tn 
Godfrey ann Wade's flrafe, Jones 32, 3~. ann tJlJceen bp tbe. 
<!Counfel at tne 'Bar reacbe5 tUhl; tbat Fines lellten bp tbe 3ltfue 
in tapt in tile lLife of tbe ancello~ (balling no ~ffnte) if tt be to 
one tbilt bad) notbfttij in tbe LanD, wo~k onlp bp map of (,[llntlu· 
lion agntnU bfm ann bts lfneal3llfucs;, ann tbofe mba clatm in tbe 
113011, but not agatha tbore tubo babe all elner (!t:ltlr, as Capel's 
(!J;tlfe ann Archer's are: 13ut if tbe WJurtp tubo (cufes tbe Fine 
batb tbe }l\clletUOn, o~ if be (cbfea tbe Fine to [Jim tbat batb tbe 
1.1cuerlion, tbcrc tbe Fine operates bp tuap of IDtfcbarge ann (!Cr§ 
tillUU!fi)ment of tuc ~(fat£ tapl, ann tbe Qtonufo~ UJaU be in bp 
fo~ee of tbe lRebctuon Di(cbargett ot tbe <tfaate tapl; ann tbht 
if; tbe tbttn Hcfolution tn SIte George Brown's 'lJ:a£e, tbat tf)ete 
befnIJ fuel) a li\euerfiol1, tbe (!fUate tapt is erttnct; unD Uhe to tt 
i$) tbe Ql:afe of Huffey etteiJ tn Altonwood's ([afe, I Rep. 49~ 
ltlbCtf blUSJ ~et1ant fn tapl, Rel.lrtl1on tn rbe Il\ing, ann tbe ~e~ 
Ililnt in tapt bp IDectl tnroUetJ IJtant9 to tbe Jl{illg,anD tben tbe 34 
Hen. 2. C. 21. tua{) mane, bp UJbicfJ tbe tavl was bartell, ann 
tben toe L!.tng grants tt ttl fcC', mln beln n goot! ®1ant, fo~ be ban 
but one fer, Clnn tOtlt tilf:~ bp fOlce oftbc 13.cueruen. 

iD 0 n ]( 
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]f tijCennnt in tllpl no barIJatn ann feU,ann lebiea a Fin~ to tbe 
BelJ£tfioner, In tOts Q!afe t[)£ QJ;ftare tapt isl r.tUner, nnn tOe 'J5ar
uatnee fi)aU be in of tbe JRebecfion nifcbargen Of tge (fffate top! : 
Pari ratione it mull be fo bere; ann confequ€ntlp our Leafe t5J 
!Joon ann tnnefeofable, ann 3iungment ougbt to be pro Def. 

E cont. ~etje{!nt Levins argueD pro Q?er', tbat tbtB fa a 
boinable Leafe, anD tbat tOe Q1:onufee of toe larue in t,avl map a· 
botD it acco~ninlJ to I Inft. 46. ~bt1t tbe lReUetfion hlltot bapn£D; 
tOat tbe Q.];(fate tapt t£mafms in bitn tbougb tue 3ilTue are barreD to 
fap fo bp tbe S>tatute ; tlJat tbe Qlffate tapt ia onlp barreD, but not 
£.ttingtlUlJt, anD citeD Capell's Cltafe, Bruden's Q1:afe, ann Bea
mont's Cltafe, 9 Rep. ann manp otbet Qtare~, ltlb£retn 'tbl belO 
tbat tbe (!f(fate tapl t~ not £.tttngutfiJt. 

C.]. Holt. '~tnm be varl) to make it fo far to baue a <!tonti. 
nuance, a~ to p~ejuDtce tbe 31nteretl of a 8rranger, efpeCiaUp 
tbe Beuertlon befng tn bim. Curia advifare vult. 

Farrers verfus Miller ~ al'. Ent. Hill. 3. W. & ~f. 
Rot. 693. 

Ancient dee EJecrment bp 13iU in B. R. mberetn tbe ~(afntitf beclares on 
mean plead- tbe be miCe of John Upton fOl a 9Welfuage, 20 Qcres of 
t:d without lLano, 10 acres or ~eaootn, anb fO acres or ~aallte cum per. 
defcdcc, tinentiis in Brenchley in comitatu Kantie. 
goo , Def. per Arthur' Lake attorn at' fuu' ven' & dicunt quod te& 

nementa prxd. cum pertinentiis tenentur de Thoma Culpepper 
Baronetto ut de manerio fuo de Ayleford in com' prxd. quod 
quidem manerium eft & a tempore cujus contrarij memoria homin' 
non exifiit fuit de antiquo dominico Coronx Domitli Regis & Do
minx Reginx, quodq; tenementa prxd. cum pertinentiis a toto 
tempore 1upradicto placitat' & placitabilia fuerunr perparvum breve 
Domini Regis & Dominx Reginx de recto in cur' manerij prxd. 
fecuud' confuetud' ejufdem manerij prxd. & non alibi; & hoc 
paratus eft verificare prout Curia hie conficl' uncle non intendunt 
quod cur' Domini Regis & DominxReginx hie placitum in de cog
nofcere velIet, &c. 

191ainUff DemUrS, an'b llJtl11S rOJ caure quod prxd. defenden .. 
res in placito fuo prxd. defendece debuer' vim & injur' ad feipios 
perinde partes huic achoni faciencl' fine qua defenfione vis & in
.lur' nee hujufmodi placitum nee aliquod placitum quodcunq; five 
dilatorium five aliud eft bonum feu placirabile. i)ffen'Oi1nt~ jopn 
tn nenmttet. 

PrO' 
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Pro ~cr'. 31 argueD tbilt tIle ~l£a Ulna ill, becDufe nere if) flO 
Defence ut flll, I Inft. 127. 3lt la nece(farp, {o~ be OllnOt to make 
bimfclf ~Jrtp to tbe @lUit, ann be muff make btmfelf fo b!, [big 
OcfCllce of tOe yjm & injur' befolc be cnn plenu onvtSffn at all : 3lf 
(be l~leil be til Dtinbtlttp to tf)e lPlumttff5 ~etfOl1)lHl Villenage,ue 
mull rap defcndir Vllll & injur', ann (0 t5 Littleton, Sett. 197. 
]t'5 true, be i9 not to make a full Defence bp an &c. fOl tbtlt un
piles ubi & quando & quomodo Cur' confideraverir,ano £0 nffit:U1f5 
tOe Jjlltir;DictlLlIl, l1ut rUe otbet be ougur to ufe. Bro. tit. defence 8. 
~re[paf9 fo~ Qi:om, attn tJcfellDa fOlec anD injut» & demand' Jud' fi 
cur' ccgnofccre vellet, &c. ~o tbat (fapa tOe ]3ook) be Ujall ne. 
feno tve fOlet nnn in,lItp tuben be pfeaDll to (beJurisdittion t Plac.9 
& 10. tbe filme ; anD futtber notc, tbat tn Adize & Se. fae. De
fenDant neeD ma!{c ltO Defcnce, Pl. 12.. £.tPle(6) ~bat be tuba 
ptea'Or; to toe teErfon l1jaU DefenD vim & injur', tboulJb be OJall 
not fap quando, &c. tbe Came, Plae.:2 I. 3lf full 'tIefence be matle, 
be caunot pleaD to tbe 3lurfstlictton, flecaufe tfJat Din affirm it, 
Bro. defence 1. Detinue of C!:bartet~, defend' vim & injur' & non 
plus, anD tben pleanJ3 to tbe 3lUtp, PI. 5· fa ancient 'Oemefue 
pleaoe'O, ann Defence of tbe Jfo~ce nnD 3lnjutp: "ttts true, 'till 
not necelTarp in De manti of (ltonufance, becaufe be hi 110 ~artp, 
Dyer '57. anD In trutb, mbtte notbing in certatn ia Deman'OeD, 
but tbe [[{rit is general, no neeo of Defence, as in Dower, &c. 
')Sut fn aU aatons mbtte @~ocers of ~utla\U~p lies 'tis nece[arp : 
'C!:bts is tbe ancient fo!U1 of pfeatling, anti tbe \Dant of tbb} tne 
babe l1,)elllt1 fo~ QCaufe. 

E cont. \Uas urgetl, ~bat 'tiS fometimes tuitb it, anti fome
times tuitbout it, ann tn Raftall are (ebetal t.SlcceDenta tuitbout 
tt,anDArden'sQl:afe5 ,Rep. I 0; .~be1R.£co~iJ iss Ulitbout (t. ~o lnbtcb 
31 an£WeteO, tbat tb,U ([a(c is; repoltcD tn 3 ero. 82.6. ann there 
it appears tbat Anderfon tuaa abfellt, anti oUlp Walmefley anti 
Kingfmill (jelD it a gool) 19lea, anb Warburton e cont. anD tfine'S 
110 ]ungment ttt tt, fo~ tbe Demurret fa Ulabcb, anti tbe Defen
nant nftetwattls pleatlen tbe lJeneral31tTu£:, tubicb tlJeros tbe (0"
tratp ratf)ct ;8ntl tbiS ncb£t mtreD in.Jtlotu tne babe tlemUtteb nnn 
fijctul1 it fo~~aufe. fltbtn 31 UtgeD tbat it lljoultJ be placitabilia funt, 
Brown!. 57. fa funt, anD ro fs Bro. anciettt iDemefne 2.. anD al. 
lnOp~ thUG ple'll1eo. Per cur' tencntur tl11plie~ tbe ten, anti tueU, 
8no u£r£ flO neeD of Defence, fo: tbe 19lea is a goon ~lea tultb r 

out Defence; tbe J1!)lcceDents are botb Ulap~, but vou ate not 
[lountJ to rccctue tbe 1Plea witbout it, aa tn QI:aCe of ®utlatn~p It 
lljouln be fub pede figilli, ann POll are not bounb to receib£ it 
luit{jout it, but tf POll tlo tcceitJe it, 'ti~ goon tnttbout it: ann 
Jud' pro !).~K'lhL[nc 

Bufll 
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Buih ver{us Calis. 

Covenant C-f[')b£nollt. ~beDedaration (eta fo~tb fH131nnentute ofilemife of 
011 a L~a(c a®cfCuugc o~QLenement cum pertin' ,e,t£cpt tlDolRoomu obet 
eXctptll1~ an toe ll)aU, nnn erupt a Wlaffage o~ C!fntrp llS tfjcn biutnelJ, anti )Lt. 
f.~try With llertp to waft) til tbe litftcbtn, ann alro free iSa1fuIJC in, tp?OUrrO anll 
t~ :~:hl in obet tbc faIn jpall, mttcbtn, &c. '[ iJat tOe tt£rm l1p meiln gr· 
the Kitchin) filJ!1mcl1ttl came notnn to tbe [)efen1lant; tbnt at tbe time of [be 
and aPaiTage [)emtfe, tuere Ula~ a ~a1fage o~ €nttp between toe {pall ann 
f;)f that pur- mttcbfn, in, 11), ann tOlougb 1llbfcb tbel' ueet) to lJo to tbe 
pofe) C?OVt.. mtrcbtn, &c. 'ijCbat tbe Defen'Oant ereaell toe fatD QEntt~ o~ 
na~lt lIes a~ l]3atTage bp ereaing of a lSattition, & fie infregit Convention'. 
i~~n~t the ~_ DefenDant l1emutu ; ann tOe }~(air.ttff jopns. 
hl;;~~~'~ ur JI argueb pro Defendente, ttr:bflt no aaion in rbiG <[afe lap Up
the LefTe~ on tbi~ lnncntutc, fo~ bere ate no ffiolna of Ql:obenant~ fal 'Ug 
his PaiTage. onlp an <!.C,tccptton, anll tbat'~ onlp tue [[lo~lla of tbe lLe1fol. Jl 

agree tbat tbe mo~nfJ ptelotng ilnO paptng map ellp 31mpUcaUon) 
be cOllftrueb tbe mOllla of tbe Ldfee, becaufe be ia a 19attp to 
tbe DUb, ann tbe tbfnlJ tmpo~tetl in tbore [Uto~lJa fa nn aa to 
be none bp toe Leifee: ~uia i~ not fo, but mectlp a {)rclaraUon 
of tub at UJall not paffJ! ann tbt;ll being onl!, an Qrtceptton, ~ter
para fica, anb not <[obenant, anll Co tuottlO big iRemenp babe 
been, if 31 bab cntten uno tbc <!t(JiUllbet f.tceptetl: 31f tt be an 
<!1:,tccptton 'tta not a Qtotumant, fo~ if a ®~ant be of ILanllil, ft· 
cept a Qtlofr, ann an £tPJcffJ C!l:01.l£nant be to repait tbe @lcmtfea, 
tbtot1)all not e~tenn to tue <!Clore frcept£tr. lunp Ruffel's ClCafe, 
Hob. 2.76. I I Rep. 50, 5 I. fitbe ([afc of Pomfret £:tll1 Roicrofr, 
1 Saund. 321. Sid. 43 I. hl fftonger, t{)e:£ tuaa 0 Leafe of an 
f)onfe ctcept one ~t'O, ann tue ure of tUe Wump tberet", ann 
<!CO'ilen8nt tnafJ I1lougbt agatnft tbe LetTor fo~ not repait!ng tt, but 
permitting it to be lJellropetJ,per quod be (OUltl not ufe it fecund' 
formam Indentur' prxd. ann belll tbe aaton ntb not He! ~Ut tue 
nUfercllce in Dame Ruffel anb Guhvell, More 553. 3 ero. 6) 7. 
([;obenant to eniol', no ')5~eacb tOut tOnt wag a fDtffUtbance tn 
tOe £[)ccupation o( (£train llano l'tceptctl ont of toc Demtff, be
(oufe tue QEtceptfon etcfune9 it from tlJe l1u:'nntn'g of tbe LefTc2 to 
f)a\)e to no \tJitb tt~tuourr(J fap.aPophamorbertuifc lUi]rre alL! np,Q:om. 
mOil, o~ Q.fnober~, o~ 1\3;ofir apprcndrc au fa\Jen o~ rrccptC'o,rracb. 
£f} not to OUt <[ofe, f01 ben tlJI? 10affflLJf, D~ (!Enttp it [elf, tr; ct
CfptC'O out of tbe [)cmtfl'~ fino not r(}c [Hire Uff of a [[lap o~ LSuf~ 
Carre, anO (onfequentYv firrrfpaffJ HC£1, bcnmfe fl~ to tout lue ate 
meet ~tranget9: t!f}en, fuppol1nIT Q;," (l\ultant wouln He, tiNt 
tuHl not He np:afnil an aWIJm'i' itrnwfe )~L0 nalp nn tmpHeti Ql:o~ 

beBa IH j 
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lJtHant, enD not rtP~ef~, OCCO~1Jil1tJ to toe iJfffet:ence betWeen an 
etp~rfa lWtJ implien <[obenont I 2 Cro. 5'22. Waters nnD [)ean 
of l\onvH.:b tn 2 8ro\1'n1. 159, 160. Dyer 4)7, I And. 12. 

I LeOll. 179. 
13ut pet Cur" witbout t1ltP argument e cont. tbe gaton well 

lie~, fo~ 'un i.1 Qrouenant onIp, ann tuc ([ofe of tlJe ~l1trp hlonlp 
teferueo, anO it concerning tbe J}!l~etlliffea tt btnDa rill amgnee ; 
fo~ 'ti~ on rrplc[s) GJJtermcnt of tbe Wattles conteruflllJ (be 
L)oufe, ii!:tI tbat fiJaU btni) tbe amlJilCC, ano ]unlJt1lent WfHj 
giuen pro Qucr'. 

VIde March 9. l£iTee to bane conveniens ligtlUm non fued .. 
endo arborcs, &c. QIobeuilllt Ifefj ro~ cutttng, &c. ani) Styles 
4c6. uguinn an Uffign££ upon an implieD Q1:0l!£lHtnt. 

DOn1il1us Rex ver filS Roberts. 

I Jf:lfolmation in B. R. mttr placita Corona:: againff tbe [)efef1~ 
nant, tbitt ttme out of ~intl there Ulna fuco a fett).) in Den

bighfhire, ann to at toe nfunl JRate~ fo~ atl tbe time afo~efaiD were 
:2 d. fo~ a ~an anD rlJo~re, I d. balf ~ennp fo~ a fco!e of ~beep ; 
ann toat tbe DefenDant fucb n [)ap tna~ poff'eifel1 of tbe fati) jfec""'\ 
tP!]3oat, ann neOg'ning to make unlawful ~atn to bfmf£lf, Din 
between tbat iDap, anD tbe IDa!, of erbfbittng tbe 31nfo~matton, 
e,tto~t, take, ann recetbe of tlit:Jers ~ubjea~, nibers ~umG fo: 
ltDatfage til tbe jferrp-1.I3oar afo~erato, e.tceentng tbe L.1\.ates afo~e
fain, viz. Secundum ratam fex dcnar' pro quolibet homine & equo 
& quatuor denar' pre quolibct viginti Anglice [cole of ~beep, 
&c. IDn non cui'. Qi£tiJitl quoad tOe JR.ate~ fOl ~beep, gUilt!'. Information 

3J mobe'O tn arcca of 3lungmcllr, tbat tbt~ llnfolluatton hl too f~r extorting 
un~ettain, it mentions not ~lJat @um~ mere t£cetuco, but on- ~?;S Su~s 
Ip fecundum ratam. 3lt m£~tlOn£i not from .1ll{)om, nOl bOlli manp Pam o~~nt~1: 
ttmefl, tbat no adequate Jfme coulO be fet lit tbUl Q[:afc, b.ecaufr FerrygPcun
not fatO OO\U man!, rco~e of 0becp we took fo~ 5 we l11tgDt take dum ratam 
nul!' fOl balf a [COle, Ol we tniiJbt tl1&e fo~ an btmo~eo (co~e, fu: denar' 
mbtcb woulO requite niffercllt Iftnea! ]11 1!nfnlllltltionil anO Jlu: pro qtiolibet 
lliament£l tbere ta Co mucb ([cttoilltp require'/) aa tIJe '!l:aurt map homine~ &'; 

be able to glue a p~OpOltlOltilte £Quill ]unmnent; bere euerp talt. uncertalno 
ing if> a febetal £Dffence: (pere non coni1:at bom manp ®1fcllCeg. 
Rex anD Goldsbon aguinn Whiddcr. ~~ntH(tm:nt fo~ in!J~o1f!l1B 
diver[os cumulos grani tricici, iH, b£({mfe uncertain, upon 5 Otti) 
6 Edw. 6. ]nniament fll~ £teainrr divcrfa Cottagia ia iff; nap 
fo~ (lopping quundam par~..:m aqLl~: eucrcntis, til, 2 Polls Abr. 80, 
Scavcll's Cafe, '2 Ceo. 3 Lj-. f(i~ floPPtnlJ quandam VU[(-PJ ;CGi~E 
'IX, til '1 (Jl enufe not flUtJ ~w\JJ nmcD~ H;.llfey's Cafe, f. Rolls; 
Abc 8 f f~!~_: 
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~it \Villiam Williams, c contra. fpete to [ufficient certl1tnrpt 

it ilPPClltO oere tbat be OlltO taken obobe tbe [>1'0 Rl!tc£, Sid. 91. 
Dominus Rex ngotnff Lover. {j)e 100(\ 5(; s. colore oHlcij fielD 
goon, tf]c[e ate fmmotetinl czrircumfioncee, Dyer 99. ~~tfcnt
mcnt of on D)tnb- \Uap out of lRepair pro defcctu inhabi[anrium, 
fiOOD, brCilufe numbet uncertain; (0 berr) be to oIl ftont all, 
'tia pro quolibet, &c. Jfo~ £bcrp fcole of ~be£p Oe took fo 
lUuCij; tbe pattitular petfona neeD l10t be nameD, fo~ tbep ate 
unknown to tbe gttome!" Johnfon'S (ltafe, 2. Cro. 609· Jpe 
lUna 3lntltcteD 011 13 Rich. 2.. fo~ tbat tbe common p~ice of SDats 
mas not nbobe 2.0 d. pro quolibet modio, tbat be being com
munis Stabularius fain diverfis fubditis infra domum manfional' 
til Holbourne lOa 1Bul1Jcl of eDat~ fo~ 2. s, ann 8 d. tbe ')BtH1J£f, 
cont. form. Statuto anti b£ltl nooo, tbougo not fatn wbat tuna tue 
tlltllmOn @licr, tbougb not (afb in bt5l lnn, &c. ~ir Edward 
Lenthal's tlCafe. 2. Cro. 365. 31nfo:mation mOle uncertain ann belD 
gOOl.l:l-- ann 2 Cro._44€" I Cro. 31 4. ann bfllers OtOft <!tare~, &c. 

C. J. -If. <lfuerp retlcral taking fa a feUernl ®ffenc£; bow 
manp fcuera. fDtTenceG tbffJ ~an 5S QConbiaen of, We can't jUbge. 
euppofe, an 3Intlfament, tbat between rucb a tlap &lnll fucb a nap, 
be beat ntUetJJ of tbe Ilt{nll)~ @>ubjeaa ; tbta 15 not one com, 
pltcaten ®ffence, confining of {euetal farts, but feUeral ~f
fencer; jumbletl togetbec: 3Is be not to be fineD PlOP olUonabl p 
to tbe number ann \Jalne of wbat be took anti frequenep t "i:bep 
ate nttlUt(t ®tTeuceB: g man map ingcoff;l magnam quantita~ 
tern ftraminis et feni, pet tbat bas been belD til, tbougb but 
one SDffence; tbere ougbt to be a c£rtatntp, ann 31 tbink Jiung. 
ment mull be QrrenelJ. Dolbin, 3luogment ougbt to be ar~ 
reftelJ, \De knoW not botu to ret a Itne. Gregory ad idem. Eyres, 
3lt'6 too untllerfof. 31uo!Jntent mull be Qtreaeu. Vide J. and 2.. 

Leon 38. 101 per Eyres, tbat is tlronger. 
Smith verfus Cudworth. 

Coverunt ~ i'bcnnnt on an 31nlJenture, t:bat in confitleratfon of 22; 0 1. 
for ?ot ac~ to be paitl to tfJePlaintiff,as aft£tUJatna mentionen.,tbe Plain
S~~~~~n30 ti coUrnantSJ to transfer to tbe Defendant, bhl Executors, 
(he Stock 01 (ucb as be fijOulD appOint, on tbf 17 rh of F ebruary folfot!J~ 
of Linnen fn6', 30 fiJilreS in tbe ~tock of tOe Ltnne" ~o1po!ntton; aun 
Corporati· tbc (aiD Cudworth fltournant9, tbat be, bia (!f.recuto~a, aOUit. 
Df}, lltffrQto1JJ 01 amgnea, fiJnll accept tbe fame til ufunl manner, 

upon tbe faiD 17 rh nap, anD eodem tempore folvent tbe ~a. 
Itep afOlefatlJ. Plaintiff aberra, tbilt upon tbut nap be Ulaa 
reanv, ann otTel'en to DatJe tranafet'O acco~bing to nfllal fOlm, 
aun tbrrcof galle tbe Defendant nottee ; tbat tbe Defendant 
ntD not tben accept no! appoint an!, perron to accepc tbe fame, 
ltO~ tbcn, 0: at fln!, tfmr aftet'tt1i1rt'l~"I PllJJ, o~ '(lUre to be pain, 

tb~ 
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tue 22.5 0 1. but tbe Cain ~totk to accept, OlD t()en, an'Ll tbete rea 
fufe. Et fie infregit, &c. 

IDefentlont pleotl~, (tbnt tf)e ufual manner of tranaferrinlJ is 
bp (lltiting, cuttetl tn a 1l3ook fOl tbat putpofe, kept unnet 
tbe tpantl of tbe perroll tranafcrttng, antl tbe ufunll11annec 
of accepting ft bp [[(tlttnlJ cntutl ttt tue fame 1500k aftn: fucb 
transfer, neclartllJJ an acceptance; \['bat. tbe Wlaintiff nin not 
trat1afcr aCC01DtnIJ to tbot o~ anp otbet ro~m, bp tcafon tnbere. 
oftbe [)efettl1al1t cOllIn not accept. Et hoc parat' eft verificare. 
Plaintiff Demurrs. 

~!91. Northey, ttbf9 fa no ~Iea,fo~ tbep are mutual Ql:ob£nantG, 
ann eacl) biH1 bia lRemenp obet ; anD tbnt tbe Defen'Oant ougbt 
to babe tcnlJtcn fita ~Olle)1, antl nemanoeD a ~ran~fet; ann 
tbe Ql:ufe of Carter anD Taylor bere., tbe laft rQI:erm, \Daa tbe 
fame in ettrll witb tOts: ~be like <ll:onenll!lt witb this about 
Eaft-India ~tock. gnD iDefennant pleanen, tbat no ttan~fet 
coulD be, but to a ~etcbant ann jfrecman of tbat ClCompanp, tlIttJ 
tbat be tuas neitbet; ann tbat tbe nt>laintitr ban Itot tralisfet'D 
ilcco~ofng to tbe 31n'Oenture afoleCaio, anti tbe urage of tbe 
<ZI:olUpan~, anll ]U'bgment pro QEer' tbough tbe iDeclaratton tua~ 
09 (Jete, cnlp lUttb a paratus fuit et obmlit ttanSferr'O, &c. 

E contra. 31 arguel1 tbat tbe 1l3~eacb bere tfl a non-accep
tance, anD not a non,papment, aCCo~l1il1g as >ttuas in Carter'~ 
«lrafe: 't!:ben, tbougb tbe!' ate mutual ecobenants, pet one be
ing 'DepenDant on tbe otDer, in tbe nature of the tbtng, anti tbe 
fitll aa being to be none bp tbe @Iatntiff, tbeir Declaration i~ fir, 
becaufe babe not aberretl a petfo~mal1ce of theft part: 31f tt 
appears upon tbe tubole <!tontetture of tbe Deeb, 01 upon tbe 
JRecOl'D befo!e pou, tbat tbe intention of tbe U!lartte~ tua~ fo~ UB 
to babe a ~ran9fer firft, OJ tbat it ruutl be fo acco!Ofl1!J to tbe 
natural necetTarp courre of tbinga, tben tbep balle no eaufe of 
gafon: JaOID, bl' tbeft Demurrer, tbe!' baue confetTel1 tbe 
ufuat fo:m fo~ tttoll9fecrtllg, to be a9 tne baue au eDgeD. ')5£$ 
fiDe9, in tbatDeclatatfon tbep alletlgc not all!, ~ran9fft at aU . 
.moUl, tbe nature of tbe tbtng, bcfpeaka tbe neceCfitp of a 
'<!rrattSfcc urn; tne ore to accept tbe <lbirt!' ebate~ 1[;ran£f
fer'o ; tt can lJc no oeber! 3If tbep are to bo tbe firn get, tbea 
We babe not b~okc our qtoncnant ; iftbe IlDlaintiff's 'Dcfault tJfCa: 
ble'D mJ, .. Jrom 1l0tttlJ OUt part, t~at hl a (Joon QI:aufe. 31n tOe 
fitff place be is bounn to 1trol1!1fer bp bfG Ql:obenant, l'llftboltt 
anp [)c1l11lnn ftom tl~, becnufe be bath untJertaken bp fucb biG 
([oUena"t to Do fo: Fretivil's finO Molinex. 2 Cro. 145, 146. 
Chapman'~ ([are, I Cw. 76• etb£n ltO DemllnO befng nccetl'arp 
to enfolee tl ~ral1~fer, be OlllJfJt ta babe tranoferren ann alJcrreta 
it nOlle, btf01C {Je conlO '\large u~ tDitb a notl,acceptance, flrbe 

Q!afe 
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Qi:nfe gf Carte~ uno Taylor UlJ9 tltffercl1t, fo~ tOete toe u~e"(b 
wan nOll paplllent of tbe ~one~, fmO tbe ~one!, miiJ{Jt babe 
1}€£11 palO, tbougO no ~tal1Sfet bnll been mane, ani) tben un 
gatol1 nlU£l1 fo~ not ~tanGfctttnlJ; but bere tlJe ®tff of fits 
1.51eacb ta non-acceptance, anti tbat coulD not l:Je but upon a 
t[ransfet. @Juppofe be tame to York to ua, ann (,Ito be wou'n 
tran£'fet, ann \De toln Oint we \11ou''O not accept, tbtG coulO not be 
a refufa( to accept, becau(e tlJ£re tg ltotbing to be otccpteO but 
tbe tbth~ \UbiCI) ifl to b€ tran£'f£tte'O, ann confequ£ntlp It can't be 
accepteD ttll tranafetrc'O. ~tlppo(e ~enat1t fo~ lLife Ql:ouenam~ 
With a lReuerlioner to furrennet biB ~llat£ to i)im bp .tOeeD o~ 
generaUp, anti tOe s'euerlion£r: Qtouenantfl to accept; ttl an 
Sletton of (,!to\1enant againft tbe Be'oetlioner, \Daultl it be enougfj 
to (av tbut be offeren ann tuas ren'O), to ~Utrel1t1fr f li no 
ilgree tbat in Cltonfineration inde tutu not make a Cltontlltion 
Jj!)~ecetJ£nt, 2 Saund. 156. (n cafe tbe ntff be a negattUe cztone
nant, becaute tbe one r£quite~ it continuen p£tfo~man(£, ann tbe 
otbet attacbea Plefentlp ; but lnbete botb are capable of obfer· 
bance tmmenfatelp 01 at t1Je fame tim£', aa Brocas'S Qtafr, 3 
Leon. 219. JLoJn of a ~anno~ Q]:oucnantG to affutt tbe ~oP!,· 
bottier tll confi'Oetatiol1 of tbat <!touenanl perfOlmeti p~omif£s to 
@ap ;. no Qctton 11'£$$ ft» non·papment till atrurance ma'Oe ; notll 
tbougfJ in tbtlt (!taCe it be fain tn confineration content' per
format' pet bert it quincbe~, fOI tbe nature of tOe tbtng implieS 
tt: 3lt US generallp true, tubere mutual tRemebfttJ, no nfcD or 
a"etttn« perfomtance on tbe @lalnUtl'g part, otbettnffe tllbete 
tbe Jfacts to benone atenepennant cacb on tbe otber, a11 bere : 
13ut per Cur' our@lea \Das tJeemen inft,ann tbeDeclarntton goon 
nnn Jucf pro QEer' Vide pro <lEer' Bragg nnn Nightingale'fl 'ltafe. 
Styles 140, 141. 

Dominus Rex verflts Dn' Dover. 

E,for to re- HEnry 1L0~n Dover Ina£' IDutln1tlen on an ]ntltctll1ellt fo~ 
c/erfe an Out ~tearon, Dnn be b~inga a [ijJtit of Qftr01, an,n tbe af-
bwrvon :m fignment of ~rtO~ tuaG, Et fuper hoc Henncus Baro 
fndidme~t ~e Dover, qui per nomen Henrici Dn' Dover utlagSf' exifiit 
1'0); Tre~fon. 1ll propria Perfona fua venit et dicit quod in record' et proce[c;' 

prxd. ac etiam in promuIgatione urlagarie prxd. manifefto eft 
Erratum, in hoc quod Dom. Jacobus Secundus nuper Rex 
Anglia: per literas fuas parenres rub magno figillo fuo Anghx 
gerent' dat' apud Wefim. 13- die Maij anno rcgni fUl primo quy 
idem HenriclJS hie in cur' profer creayil: fundem Henricum 

Baron' 



.• b ' 

Parch. 4 W. & M. 
Baron' de Dover per nomen Henr' Baron' de Dover in Com' 
Klntie, Und.; ex quo prxd. Henricus Baron' de Dover prxd. in 
record' proeefs' et promulgarione urlagar' prxd. non nominarur 
Baron' de Dover, nee habet in eisdcm aliq' fufficient' addirion' 
five titulum Ideo in eo manifefte eft Errcitum. Erratum ell etiam 
in hoc viz. quod non conllat per Record' prxd. ipfum prxd. 
Henrie fate utlagat' per judicium Coronator', nee per cujus judi
cium utlagat' fuit prout per leges hujus regni Anglix conftare 
debuilfet, Ideo in eo manifefie eft Erratum: Erratum efi etiam in 
hoc viz. qtlod tempore Idiaament' et procefs' prxd. locus re
fident' prxd. Hcnr' fuit apud ParodI' Sti. Jacobi Wcfim. in Com' 
Middlefcx & non in Civitat' L. vel albi extra prxd. Com' Midd' 
ct quod lluJlum breve de Capias unquam emanavit Vicecom' 
Com' Middlefcx prxd. fuper indiaament' prxd. prout per Stat' 
hujus rcgni Anglix emanalre debuit Ideo in eo manifefio eft 
Erratum. Erratum eft etiam in hoc viz. quod per record' et procefs' 
prxd. apparct eundem Henr' utlagat' elfe ubi per legem terre 
nullum judicium udagat' verfus eundem Henriedm fuperinde 
promulgari feu aliquis procelfus verfus prxd. Henr' fuper in· 
didament' prxd. fieri emanari feu adjudieari debuilfet Ideo in eo 
manifefio eft Erratum et hoc paratus eft verif unde petit jud' 
&c. mote tbat the (aiD 3lungmrnt tuas trbetfeb, fOl tbe fit{f~ 
QfttO~ aragneD, viz. mant of a" true nbbtUon aetOlning to tbSL 
etatute. 

QSJ to tbe @>£tontJ, tOat'S none, becRufe in London, anll tb~ 
1.@loctife tbete ts .alIllaps btfferent. \ . 

Q& to tbe ftbfrtJ ~er) les Statutes. 8 Hen. 6, Cap. I, anti· 
8 Hen. 6, Cap. 10. 

Radford verfvs Taylol. L £Diei Tf(i1:;-:i~ 
Rott. 

E ~tOl to rrllerfe a 3lU'llgment fn-EjeCtione Firmx in Cur' Regis 
~ coram Ballivis et civibuscivitat'Lincoln).(;en£rah~tro:amJJncl 
£D,31atlJueb tbat 'ttuaa eEttonrous,tbe plaint waG de placito trant. 
grtiTionis et ejedionc firm' ad dampn' querentis viginti librae., 
tlbat 'ttuaG too uncertain, tbat tbe plaint in tbore QtOUtt~, 
is til nature of an ~lfgtntll bere about, anll tbat it fiJOl~ 
bane mentioneD UlbBt (l>oure Ol Lan'll ; bere 'tiS n.ot fafn firrnx I 
fux: Sed non allocatur. Q[ ben 31 urcrell tbat tbe 3lutlgment 
tuoGIltrroneou9,brCBufe ft 'ttnas quod recuperetTermin'fuum prxd. 
&c. Et damp' fuum prxd. &c Neenan quinquelibras eidem querentic 
ad requifition' fuam pro mifis et cuftsgiis fuis pr::edo per e'andem 
Cur' hic de incremento adjudicat' &c. ann l10tb UOt tap circa 

Cf e e feaam 
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feCtam fuam prxd. as ate aU tbe JJ>~ecetlenta bere; ano inferto~ 
~outt£j ate mo~£ p~ectrelp bounn to obferUe toe ttue anCicnt onn 
legal jfolms, efpectallp tn 31utlgments; ann fo~ onp tbing ap· 
pears, it mtgot be <leona in anot{Jet ~utt; anO 31 citeD rbe 
(!tafe of Crible an'll Orchard, in Styles 164. eErrol on lung
Inent in Debt tn Barnfiaple ([outt, anti feUnal ~rrrpUon~ 
moUeD anD obct-ruleD; ann Rolls upon reaning tbe JRecoltJ at 
laa founn tbtg, ann 'twas allolDen per Cur', ano tbe ]ungment 
acco~ninglp l1\euer£etJ. 13ut per Cur' non allocatur: 'Qrbcn] urg. 
en anotber 'If.tceptton, tbat tbe placita wnG of a Qtourt IJelO be
fOle fncb an'll (ncb, Secundum conhIetud' Civitat' prxd. a tern· 
pore cujus contrarij memoria hominum non exifrit ufttat' et ap# 
pro bat' in eadem ac juxta libertat' & privileg' dicte Civitat' per, 
diverfas Chartas regias inde confect' concefs' & confirmat'; tbat 
tbts lUaS tnconfillent ann contranillo1P toat tbep fiJouln bolO one 
ano tbe fame <!Court bp ([ullom time out of ~tnn, ann bp 
~battet botb; if it bao been Confirmat' onfp, 'tlDet£ lUef( e .. 
t1ougb. Per Holt. ~b,lt barb been an €.tception. 13ut Eyres 
feeruetl to incline 'twaa weU enougb: 13ut tbia \Da~ not mucb 
tonfiOtt'O, becftufe tbe mrft \na~ quafiJeD, tbe (lllrit betng coram 
ballivis & civibus, ann tbe me,o~n coram ballivis Senefchallo & 
communi Clerico Civitat'. 

Tallent verfus Jermyn. 

HUmfridus Tallent gen" queritur de Johanne Jermyn in cafu fur 
Affumpftt,& prred. Johan. per E.H. Ate fuum venit & defendit 

vim & injur' & petit jud' de billa prxd. quia dicit quod ipfe nomi
natur & vocatur per nomen Johannis Jermyn & per idem nomen a 
tempore nativitatis fure femper cognit' & vocat' fuie abfq; hoc quod 
ipfe vocatur per nomen Johannis Jermyn feu per idem nomen cog
nit' & vocat' fuit & hoc paratus eft ver' unde petit jud' de billa 
prred. & quod billa ilIa caiTetur. l}!1latntttI tleU1ure. 

gnll per Cur', tbep are 'Different flames, but tbe tefea bl tfr, 
becaufe be notb not fap quod Johannes Jermyn verfus quem billa 
prred. &c. venit & dicit, but fap~ & prred. Johannes, &c. tnbfcb 
per Cur' fa iII,tboltlJb tbe Plinten ~~ecenenta inThompfon nte aG 
a,bobe: ann 3lullgment lUaS pro Q?er' quod refpondear uIce· 
rIUS. 

Vide I Keble 10,. 2 Keble417. 3 Cro.85, 198,257. 
Bro. tit. Mifnofmer 44, 48 unn 58. tDbat Jaame~ are bUfe., 
tent~ 

Saunders 
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Saunders verfus Vigor. 

Eia.tO~ on J!tt'OlJtUcnt ill BrifroI 'ltOtltt, anti 31 utt;e'O tbe ~t· 
cepttoll of t{Jetr <!COUtt~ being beth bp fJruftom anh CltfJarter, 

both acco~'Otng to Styles 13 I. Sed nOll allocatur: ann 3lutJgmcnt 
atfitmetJ. 

Crabb verfus BawdIer. 

Em.to~ Olt ]u'O(Jtntnt {n Bri1l:01 <!Court, Indebitat' f01 [[{atrIJ 
fOlh, faps, m:bat at Briftol be \Uil~ [nbeateD, ann at Bri

frol be p~omt(en; but 'ua not faiO ibid' vcndit', ann beltJ ill, ann 
JluDgment reberfeo. 

Dominus Rex verfus Carrock~. 

D~fenbant mas tOUlmttten bp tbe ~apa! ann an alDerman, 
2. 3luffices of ~eace of Taunton bp marrant, tetittng 

tbtlt be anti tb~ee atbets baD befit i'uerreetS of tbe 1:9001 of tbe 
~atmJ of------1l.litbtn tbe 'li3o~ougb, ann Dulp rummonetJ to ap~ 
pear tbat iDap to llJelll CauCe tnbp tbe!' ban not renl1leD an itC' 
count of ~ontes teceib'lJ altn pain bp [bern to tbe ure of tbe ~OOl j 

(tbat tOe iDefrnDant ban appeareD befo~e tbem tlllo 31ulltcfs of tbe 
J}!>eBcr, ann bEing tlemantletl to giue a full ann true QCCOUllt of 
all rucb ~olttea 06 batb been teceib'D ann paiD, ann batb oulp 
p~ot'luc£n an account tn lJrOr~ of bhl ReceiptS anti ~apntel1tg, 
anti tefufefJ to glUe a parttcuhlt ~CCOUl1t,o~ to p~onuce bt~ 15ooks, 
bp tnbicb be tecet\l'h tbe ~onte6 on Rates atTetfen, &c. ann alCo 
n parti(Ulac account to \Dbom be patti fncb ~one!, tbatgetl in 
gtofe: ano tbetef~e tbep b£lie\}En (ncb account to be no ac~ 
(OUllt acco~nt"lJ to 43 Eliz. Qnn tOe falb iJefenDant -batb tefufrtJ 
to glue anp oeber account, tbep tberero~e commit bim to be 
DetaUl£tl until be fi)ourn make it true account befo~e tbem, 0: 
two otbet 3luaicrs of tbe ~eac£ fo~ toat 13olougb; nnn upon an 
Habeas Corpus he tuaa bere Difcbatgen per tot. Cur', becaufc tbe 
l!ufiice9 ban no autbolttP to commit in t(Jig manner bp tbe ~ta
tutl' of 43 Eliz. fOI tbtlt an account \Daa CI3~!re!fct'l tJ b~e been 
tenll~c'O) &c. 

Delbye 
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De1bye verfus Proudfoot & are 
Prohibition P lRobtbitfon.. ~IJe Defenbattts ban fubfctiben a i>olicp of 
to .tr~e Com- atTuranc£ to the Jj!llaitltttf, anti a lor~ oappening, tOe iDe
mtlholltfs. fennanta were ruen at 1Ltlw,anll Declaration neBUereiJ,tucreupon 
for deter~l~ll1' tbe [)£f£lInaut~ fummolt tge ISiaintiff flefo1e tbe Ql:ommttftonct 
~ng PolICIes. f .. f 1~ It . ft f ( b· "'. t' trl"'\ffi" 01 tlctetmUm1~ 0 t.ItIO ctcp~ t or orne emg mau£ m De::IV ICC, 

Plctcnl1lng tbat tbe rainl~olicp wag ban ann PlocuretJ bpjftIJlllJ,ann 
flltlCObout'n to IJl1\le toe tDoftcp tleH1Jeren up bp oloer of tbe QI:Ollte 
mtmon£t~ tuere, a(Co~DtnlJ to 43 Eliz. cap. 12.. ilnn 14 Car; 2. 
cap. ann 19 Car. 1." cap. 

{!tueteOn 31 mouen fo! a l~~obfbitfon on a ~uglJefiioft of tbi. 
~nttet, gO! tbefe lRearon~, '\lCbat tbe!' baue no 3Iurioniaton tn 
tbta <ltafe ; ~bat JftaUn ann no lnt£tcll annull~ rbe Jj!)Oltcp at 
fZl: ommon JLaW; \1l:bat 'us goon ceuiOence upon tbe general lCe 
rue; Qtbat tne ban OUt gaion on tbe W>oHcp beu, ann fo tl lUtiC
'Diction \Daa attacbt ; ~bat tbiS 9J]1etboO wOllin ncp~(\)e us of oue 
t!Ctltoence at Lam, viz. tue \U~ttten t901iCp; ~bat tuts wOllin e
tea anotUer <!tonet of <lfquttp in conCequcnce to couttonl ~ufta at 
JLaw: ~ellnea, ~bat tbep ban no aUtboJ(tp in tbiS ~atttt· bp 
tbe acts of l1t>atltament: €bat tbac rummorl' ~etbon theretn 
Plefctiben tnitbout ~tial bp 3lUtp, \Uas ntUet fntentJelJ furtbec 
tban tbe Belir.f of tbe infutell agatnll tbe 3lnfuters, ann belnJJ 
ruch a Lal1J, tuos not to be ettennetl further tban tbe imlo~lJa; 
€bat the .sIPifcbief tectteb \Uaa fl!:touble fOJ tbe tnCuten to fUl~ e. 
betp (eileeat 3lnfuret niftinalv; (tbat tbougb tbe pUtilfetu be ge
neral, to beat ano netftmtne <ltaufes attling upon @olkfes of arc 
(utance, pet Ceiletal ot~et Qtlaufes fiJc\U tbe intent, as tbat upon 
appealS tbe ~attp gttebcn fiJall fitll fatt~fi£ tbe Decree, o~ at 
lean 'Depofitt tbe ~oniefJ necree'll ill tbe Qtommitftonet'£) lPantlS, 
tllbiCb plainlp menns tbe tltfuretss to be appellants, ann upon @uit 
fo fl~ouJJbt bf.fo~e tbem bp tbe Qtrurcr£S upon appeal, toe Qt~an
(ellOI ia to atnarl1l1ouble <!coll~ ; ,([bat anp otber ~onaruafon 
mautn make a Clafi)itllJ of 3lutial1iaton9 : ann We ban a Rule fo! 
u tE)~obtbttton unle(S3 <Leanfe, ann to tlap in tbc mean time, but 
tbep 11£\l£r moUcti it anain, ann Co mp ([Ipent lna~ quit of tbem 
tbttf, 

Term. 
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Dominus Rex verfus James. 

I, nto~tt1ation fO}@.£tjutPin att Qttttl~~(t .in C.B. mane befolt ttie What is 00& 
Q!:ommttTtoneul In tbe<!t~Ut1trfp, In a CtttatnQCauCe nepenDing Evidenc~ in 

tbere, 11laS trtetJ befol£ Eyres, ann cOlttltctetl, anti feueral <!f.tcep- an Informa
tionS attfing upon ~b£ r.!Cut~enc,r, be «opt tOe Pofiea tiff tbt opt- ~ion for p(lr~ 
ilton. of tbe Qtourt tuas ban. upon motion. 'Qtbe It!>:oOf of a Jury In ~n 
Cltaure ne~eltntn~ was onlp a Capias ann mtarrant tbtteon, ann Affidavit. 
atrtDaUlt filen, ann alloweD. 91 utgetJ anotbet QEtceptian, tOat 
tbrte \na~ no @loof tbat tbe [aattp (befa~t w{jom tbe ~tfttJabtt 
tuag (Uloln) tuas a <lI:oll1Ultlfionet,ann beln tbat it neen Ilot,unlds 
pOU ntrp~O\1e it on tbe otOet fine: ~Oat tbe l}!)zoof lUafJ onlp bp 
€opp of an ~UTiDalltt, ann no J1f)~aaf tbat 'ttuaa tbe Defen-
nants. 

31 urget', tbut tbf~ h1 a Dang£t'oult ~~actire, anp ~alt 
mtgbt be tep~£rettt£n, a ralfe £ll)atb map be f\no~n bp anatUet 
~al1 tft mp .mame: ann per Cur' tbe affitJauit being of tbe 
i)Efet1llant tn tbe ([aufe, ann uren bp bim, upon motton in 
Q!:ourt it'll £nougb, otbetwtCe if not fa, but It c.topp af an tltft
tlallit onI!, PlotJucen ogainft a ~an tuttbout ~~oof tbat be 
mane ft, ureD it, 0: tua~ cancnnell tn tbe (ltaufe, 'QI:bat tllau~o 
be in{Mffictent. Judgmeut pro Rege" 

Dominus: 
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DOlninus Rex verfus Marriott. 

!',ll India:. 1 mnfctment tbnt be kept a common are-boufc tuttbout lfctnfe 
'£ contra form' Statue', Non cuI' ph:aU£t1, <IletDia pro rege. 
~:n~n or an Jin grtdt ]I moben tbat no 31ntliatncnt Hea, berau(e 'till a new 
AJe:ho~fe ®ffencf crcaten bp il patticUlat@)tatutr,ann a parttculat ~etbon 
~~ithout Li· appointen fOJ tbe (lConb[ction ann punifiJing of it: at common 
'ewle. JLnUl anl' Wan mitJbt keep an alc-bour.:, ann mirrbt fell ''lfrer o~ 

~He, out of, o~ in bis(pou(e at pleafure, anll tbit' waa no )L~tu 
to reffratn tbem ; tbo as to 31nms, (lime ®pmfona bau£ bult,tbat 
)Liccnfes tuete necetratp, aa Jlullirc Croke ann fome otvera telO, 
J Bulfir. I09.C!l:onttatpta Godb. 345. nun 2 Rolls Abr. 84· «:bat 
no ]itDiamcnt liea at common lLaUl flll £tcatng an Jinn UlttbOlit 
a J1u:£ure ; it'S ttue,tbep map be puniQ)t all Jllufances, if tn tncon. 
llenlent tDface9. JlI1 tbe lRdolutiolt concerlltng 31mul tn 19 ]unii. 
22* Jac. I. >~i9 terolUen tbat anI.' might rna on 31l1n tuitbOClt an!, 
alloltlance o~ )Llcenfe, ann anp ~an mtgbt keep an al£-bouCc bc
COle lbe ~tatutc of Edw. 6. 60 at tbts Dap nnp ~an map ret 
up J'pilcltnep <!toatbe$5 fo~ IPtte, Ol ufe an!, ~rane not p~obtbit£b bp 
5 Eliz. 

Jao\U wbnt a particular ~ttboll ii1 Plercrfbeb, tbat i9 to be 
purfu£tJ, ann no otbcr. ')Sp the ) anti 6 of Edw. 6. cap. 2;
ftbe 3luflic£a babe @OW£t to remoue ann put all1ap tbe common 
(eIling of ale ann 16en tn anp Cucb telace~ as tbep fiJali tbink fit, 
anb none aJan be abmttte'O o~ (utfeten to frU, but (ucb as tl)all be 
IfcenfeiJ, &c. gluing JRecogntfance, Sect. 4. ~f onp J.j3erColt 
l1JaU tlo it of biD own 3utbolitp, Uuo ]uffic£s llJall commit fo: 
tlnce nnp9,ann befoze nelilletanCe tbe Cain 3lullfccs UJilll take !l\e
to!Jllifanc£ not to (ell agatn, tben be tD to make a (!Certificate ta 
tbe .!ilelTtons, tubtcb fiJall be a futTfet£llt QtOllblcttOIt, ann tbere 
tlJCP ate to offerS 40 s. fine. .£low it ia pldill, tbi~ ~etbol.l calt 
ueuer be obfetUen upon an 1nbiametlt, Hnl) tbe ~flket~ of tbt!l 
JLnl1l ueber fntentJen fucb a @:ofecutlol1; bere ate no Ilcgdt(ue 
U.l O~b.a, but olll!, bp lUnp of W>lohtbitioll to tbe ]tHflCC'£§ noe to 
Cuffer tnt)? lllttbout Licenfe: flL:be firll «(bea tbelli ~utb(1~ft" to te· 
moue /lUO PUt amap from rneb ~Iacco a~ tbep tlJaU tbink fit; tOen 
',bl faro none UJoll be fuffetfD,tubitb la a JP~O{Hb{ttoll un tbe ]uJfi
ng, not upon tbe ll:)artp: «ben tbe tbtru ~tfltut£ UJl'\Ua it pltllfT, 
fO) tl)rre tuf)£tf ®ltlet to tohen about Jjnquirp (nto tOe "ll3lfflCb of 
tIJl' l&rcoumfiltlCe fo~ keeping Oll o~netlp ij>ou(c, tberr 'tt~ fnlo op 
Jl3~cf£tltmcm o~ otbcttnife; notu bcre in tbi~ 'ltlnufe t~ no fuco 
t~Ut!1'. 
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€fJza fo? 3 Cr':). I Cap. ;. tt)ere 'tiel to LIS on breUl bp toe 
£Wtljol, ~\llrr(~e, o~ t)CZlD effler, 011 Quto of tWa cOttnelfe~ 
tJefo~e tim) iWll t~}? ~~ma!tp to lie 101:£0 up UJ2 \!1:onfillble up;m 
al an;] nt\ ella ; fJ c ~2J;J~ 0'; l1 i.' ~ on I h it' t:!l p perron o~ petro n 5. 
&c. ann no urr:~1di~z [ill02Du ut ill! 

j:!t Palmers, -R::?_ 333. 'per Juitice Haughten, a Q3tll1 cannot 
be ]lltJhHI) fJ~ ke~piriD: an ale boufe cm{Jotit 1l..{cenr:, fo! tue Srar' 
Qf Edw. 6. i~ t!Ji1t tU::P l1JilillJe ~ommtttf,1Jj ll~ID (0£ InfHce a)-HI 
t[JHefo~e l:1:)ltLm tue l;)artp, ann:.: Rolls. Rep. ;;;8. W tb~ 
fnme. 

CaiUe'g (cJre Oll 18 Hen. 6. Cap. 11. in 2 Cra. 643. ann :2 

Rolls Rep. 2_~ 7. fa crp2cfs, ]notllmrnt fo? tflkinrr on bim tl1 
be n ]tH1tcc of l;!leoce, not bilbinlJ ILllIlOr:; to [mil t1 dlnh!£: ~llttl 
tbe fnme eHeption taItcn as here, l.lrCllufc tbe @ltatute appOll1t~ 
fl @rnaltp, \vb!cf.) fa to be JRecOileteD up 'iBiH, plaint o~ 3lnfo~md' 
hUll, {lUll tI)er£fo~e not Up ]nDtament, urciwfe no !lDtfence befole : 
anll tbe Ql:ourt tuiU; all of £Opinion, tbat Wf)ere n ~tlltute fnfitct~ 
it JlDenaltp fo~ tbe 'OoinlJ of a tbing tbat Ulru; no !JDtTencc llefo~e, ann 
appoint~ bom it mall be Recollercll, it fi)aU be punillJen bp tbat, 
anll no otber menna, not bp ]ntlictment, ann tIJat @ltatute is 
Pletifelp aa tbi£S, tbat none fi)alllJe amgnelJ, &c. ]t hl one of 
the lRefoluttona upon tbe Ql:afe of 1genal @>tntutea, 7 Rep. 36. 
fitbat euet" Act tllbfcb B'tue~ a uclu Jj!)cnaftp, ougbt to be purfuetl 
firtctlp, botb tn tbe )f>~ofecutfon ann tLebptllg of tt, aCCO!ll fng to 
tbe ~etboll p~erCtiben bp tbe Act: ann in Plowd. 206. Stradling'S 
([flre, ftu aHollleb as n Rule, \tlgcn an Act of Parliament gibes 
~o1.Uet o~ ]ntcreff to a parttcular Jj3crfon, tbat partfcular 'OeG!t
natIon ta €rcIHfiu~ of anv orl)ct; tbe like \!tare \una bert, Pafch, 
2 Jac. 2. B. R. 00111, Rex i1lJfllntl Joice, ]nl1tcrment fOl keep' 
ing (111 ale {)oufe tnitbotlt )Licenfe, ann @)ft Henry Poll. mouen 
tbeu flO 31 no now, to otteR tbe 31ungmcl1t fOl tl)e(e anti tbe Itk& 
lRearona, atttl tbe ]utigment maa atteffen: ')Befinca, 

'([bia fa to infltct a greater ISennltp ; fo~ tbe (barge of ttpinlJan 
]nOictment t!1 mo~e tbi'Hl tOe 19cnil4tp, pettapu it mav be mo~e 
juft ann faft fo~ ~tial, tmt tbe orlJct ta lefa QEtpcntlue, ann tOilt 
map be tbe renfon lUtw tIJf~ lLatu notI) not mentiol1 ]nl1tament. 

Obj. Crafcon'r; ([arc. Mod. Rep. 34· Sid. 439. Nonconform~ 
tefiOittJj in a Q!o~po;atfon. '1l3ut tbat UJil~ Zachary Crafron'g ([afe, 
tbere 'twao to be bp 16m, &c. ~etc ar.e QI:laufeo tfJat Pl1tttcutatlp 
(eern to rellraitl it tl}-tf)i£) ®etbon, viz. <[ommittell till gibe li\e .. 
cognifancf, tbat tbe 3,lItltce tg to ccretric, tubtcb tbt£) C!I:ouct cant 
not £tezu~c. 

Domml1s Rex n~:i1fntl Baker. HilL 2:}. Car. 2. ilt 3 Keble. 
106. jf:J? [C.~ilr;Cu GTt; tfnt funt:.l to tlJe co Itt·Up ; but Caftle'G 
fEnfe ;fj \1~J fttOlitJ un :HHljo,itp ro~ me; anti 31 ttno\tl of ng 31u'Og, 
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ment £uet bOb (tl tbbl <Zeafr, [lUt tbat of Joyce:, tbla bntu bUll 
rnrelp Plaatfeb, tnbtcb fi)ftuS tbe current ~pfnto n to babe beell 
ogamtl tt. Dominus Rex Bllatntl Fawkner, 2. Keble 50 (. tua~ 
cne, ann Saunder'fi took etcrption, becaure not fattl cont' form' 
Statut' ann quall)t, tut tbie murre coUlD not bappcn tbete, be. 
caufe upon tue ij)tatute. C. J. Holt ceteris confentientibus, 1ft tt 
fiap. Eyrcs. ]t can't be matntainetl 3J Doubt. 

Butcher vetfus Porter, Hill. ull. 282. 

Judgment ERrol upon 3lubgment fn <Zeourt apud [IDfnOrOl en Replevin, 
in WinIor Butcher 9 Junij. Anno Secundo, llebtes a pfi.int tbfre a. 
~o~rc). in lJuudt Thomas Porcer tn placito captionis et injufie detention is 
Rt'Pvev;':d Bonor' et Catallor' fuorum et invenit pleg' & petit procefs' in 
w~a~r J udg. placito prred. an'O tbere'~ a ~Iecept to tfplebtn anti tJelttJer tbe 
mentfhall <lI)oOtl5 to tbe ~Iatntitf, anD a tetutn of ft Deliberar', antl a Slum
be &iven~ mons of tbe DefenDant, ann be appears, anD [be lE>latmtff counts 

,. 

fo: tbe taking antl unjuft Detaining of tbe feberal ~oooa in (be 
~laint, ann tbe iDefenDant ~ea'Os quod pra::d. Qper' adion' 
fuam pra::d. inde vcrfus cum habere feu manurenere non debet 
quia dicit quod tempore captionis bon or' et carallor' pra::d. fieri 
1uppofit' proprietas bonorum et catallorum prxd. fuie cuidam 
Rogero Saubec adhuc fuperfiiti .et non prefat' Joanni Burcher 
Et hoc paratns eft verificare Uncle petit Jud' et retorn' bono{ 
~t cataHor' prxd. fibi adjudicari, &c. ~Ifttntttf iDemutts, Dr
fennant jopns in Demurrer, & ut prius petit judicium et 
quod prxd. Johanni Buecher ab adione fua' pra-d. inde verfus 
ipfum Thomam haben precludatur. Cltbe <ZeOUtt gibe£; lung, 
ment quia videtur placit' pra::d. fore fufficient' Ideo Confiderat' 
eft per eandem ~ quod preEd. Johannes Butcher nil capiat per 
nar' fuam pra::d. fed quod ipfe fit in miferiordia pro falfo cla
more fuo inde et pra::d. Thomas eat inde fine die, et quod 
habeat retorn' bonor' et catallor" pra-d. detinend' fibi irreply: 
abilia imperpetum, &c. <1f ennal C!frrol affi{l'lteO bp tbe J.i:)laintUf 
Burcher, tDbo b~inlJS tbe Writ, &c. 

31 orgurn, pro Q!1er' flCbat tlJla 3lutJgment ougbt to bt iRf\1cr
te'O,bttftufe 'US not faftl ct pleg' in manu mea, OS It oUlJbt to br, 
aun fa are tbe Jl!'~ec£bents, Hern's pleader, rit. ~econD iDrUbe. 
ronce, 650, anD Cokes Em' 591. tlben 'tt.s nil c.apiatpernar', 
it tl)olll'O be quereIam, rOJ tbe Ii:>fafnt ts tbat tDbtcb makes IJla 
DemanD tn Ql:outt, anti f"fEtiol QtOlltt9 are [)ounn arialp to ob
frrbe anD pur(ue lLegal jfolnUJ. 18ut per Cur' tbat's trul', ann 
tbe ]UlJgment mua be s'eberCel1, but we mnlllltbe a noon gjuDIJ· 
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mcnt n':) tUCll a:::::)t tJ {Hue C;i:]:n, l1CC:;;D~n:; to Slocomb'iS 
CJfc, ill I ero. 4 ,2. 13tH ti)~a :] ll[jLt£lJ trJiH ;_;~'~€ cotiiO be itO 

retutn ~UMtneO, L~(l::~fe turte tJ\1!3 ::0 !:';;CJ;;~r~ nnDC [Of it, anO 
fll nte tI)C i9rcccccH13 lil Ranal'~ Em. 56~. t:iG,~te ()£ ple,-tD~ 
it p~opettp 111 anotl)cr. ann fo~ Sackold'g ~::.:a~r, 2 ero. 519. 
it refErrCD to aQ!:a[e mOGe:; befolc,anO tfJs~e'a no fur(J rob€founn m 
toe J50ok. Bro. Replevin. I. Replevin ogt1(nff tWo I)f ~ {llh:nrr ttt 
p~ U1 toe [{tlIe Ot B. 'Qrbe one rapa P. i5 in C. u:10 not in B. ilntl [oJ 
a return allo'tU£} Be fo~ Dllmage fenfilltt in IJi~ retinal ~O!;! 
ebz otbE't PieiltJop2opertp in anotuet Per Bro. il)£ ougbt to crabe 
~fl!t;g:r.2n~ of t(Jc [[hit, Plac. 3 I. ]t fa 39. Hen. 6. 35. il31£d of 
l,):o;:iettp Ut anotber, nnD on ilDolurp to ~ct t1 Retum, que! 
aU(J(!J''-P n'en bon, i1n:J U]l?re iJelO lye (1)JH b,:!)!? no t~etutn, fo~ 
tUtH a!Unpe Ult)z(C tile DefenDant plcaDa m 'abiltemen~, be muff 
make a;l aus:.rrp fo~ to babe i1 return; up wurch it feem9 not 
pleatlable 111 ')Burr. Lut per Cur' it i~ pieallilDie tn '1l3:lrt fino 
lleeOu no alJOillrp: ro~ per Prifot. in tOut ([are] ctteO, be fi)al! 
bau£ u Betmn tnitbout flUOWrp, becaufc tbe ISlatnttif baD a Oeii
lletance Witbout I!aufe: anD fOJ Sackold'e Qtare, 2 ero. ~ 19. 
~bou£(b t~e <cafe WilS not put tbere, pet 'tis 2 Rolls Rep. 6+ 
ann botb toJJEtber make it IJoon lRepo~t. ~ben aDjuDgeo tbae 
tbotilJb no U\lo1Urp, vet notUlitoffnHtJtlllJ be l1)oui'O bobe Jlung
ment fo~ r1 )Return; fOl it appear£' bp toe Jl!l1'lintlff's Declara. 
tloll tb,u tbe DefenDant took tbem, ann fo be ban IPotI'effiolt; 
anti tbat ~p tbe)R.eplebll1 ruen,tbep were Deliuereo to toe )plninttff, 
tnberefo~e tube" tbe C.~1tit fa abute'O, it ta teafon tbat a Return 
be a'Ojuogc'O, tbat tbe [)efen'Oill1t map lle in Statu quo priuso 
3ln cafe of non-Cuit, befoJe Dcclarfltfon, tbe IDefennan t fiJaU 
babe a Return, fa! tbat tb~te be is PJcuenten of bt~ aUOlJJrp, anD 
bete it fa no !ReMon tbe plaintiff fiJotlI'D btluc toe ®oo'Of3f~om 
toe [)efcnO:1nt's }poifeffion, UJDen be baa no ~~opertV! ~Iln bp 
tOilt lBook Return UJau be flUtartH?O tn eberv ([nfr, 1nbere it 
llppeilra rb:lt tue [)efentJant toa:J in polTfffion of tbe 'IDeJfff5, 
if llcW.1ft£O bl) Reptcbi!t. 15m tben ] urgen tbat brre no 
]u'OjJmei1t cOHIO be gtucn f(jJ a Return, becaufe bere tvag no 
JReplcuin fuen of nnp tar\l~IJJ, no~ (oUI'O tbc @laintltf bauc a 
tleHUerp, fOJ tbe pldlnt lOaa 9 tJaVfJ bet'a~e tfJc OilP of <[aption 
nlp~;o[rD, [1';1'0 tben tbe p~ecept fo~ 'OfHucrp \1la~ 3'!llerrnf, tnbicb 
W!19 89 nont, fo~ 'ti£l mandatum eft ex parte Domini Regis, &c. 
nun tben tb~ t2Hl1illt Wil0 of tomITn tll[Jerc no Rcple1.lfn lop, anD a 
batiance t:ctt:J::cn t;J(, lPltlint <11lil Q.C.OLtnt, fintl trJtrefo~e tbere 
ougbt to l~e itO Return; fo! if tbe <!tount uunte fo~ falfe Latin, 
m otOet o£(~elt of tbe (!tlrrl{, (litO not of tbe l\!lilttp, no JRe
turn, 2 RoEs Abr. 433- 3 H\~;.{. 6·3' 1311t per Cur' po at own 
fa::[t ill b;t:ljtn~ a l~~ilht bcfJ)c PC'U DiiU (;1t!fe L)~ it, o~ €Inning 
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perticularll \n{Jicb COUlD not He, U)all not p~ejutlfce bfm tbat bon 
tbe l\!>olfeCflon. ann at Inff toe ([antt Babe rule fo~ tfJe reUetfal 
of tbe ]uogment, anti rbat n netu 31ulJlJment moulD be entretr, 
quod nil capiat per querel', &c. DUn ltO )Return aWatDeO. Vide 
35. Hen. 6. 40' pi. !. ann Wildman ann North's ([Cafc. Trill. 
2.5 Car. 2.. Rot. 357. mcnttonetJ in 3 Keble, 2I9, 2.32.· ~bat 
p~opertp tn anotbet ma)) be pleanen in ')Sat OJ abatement, 
fo~ tfiat be cannot plean non cepit, fo~ be took tbe Qtattle (bougO 
Bot fua. 'l6ut in all otbet QIare~ be muff alloW, ann make 
~ttie fo~ to bnUe a Return . 

.flo 1l30nb but pleDges tn )Replellfn, I BrownIo 175. tbougb 
tbe courre ia to take 13ono. .Jao tnQu{tp of bamage9 can te 
lnitbout a\JotulP, 3 Keblc 837. ann not on 17 Car. 2. in infe. 
ttO~ ([ouct. 2. Keble 550. Vide 2. 10f.1:'. 3 40 • tu~et£ a ~econll 
tJeltbtraltce Heil. 

Howard ver[us Pitt et al'. 

Judgment T" lRerp~r9. anlJ In Michaelmas J 688. ~e~lJf(t antl]ubgment 
againfi 5, agamtl ~fr John Lawrence, 8tt \Vdham PrItchard, i)it 
pcn~ing a B. Newland, ~tr Edward Abney, George Pict Efq; and 
W nl of E.r- James Smitheby, COl I)' 15 1. Damages anti coHa. ~be Defen~ 
~~r, one ~~:' bants bzougbt a mrtt of ~rtol, anti tbe RecoltJ ta certifieD tnto 
pi;er~a~apiG tbe flf.tcbequer qrbambet, ann Smitheby DieD, ann tbe {urUibing 
as may be DefenDantS fearing tbe mttt of <!EttO~ tuas abaten bp bta IDeatb, 
taken againfi bzoUgbt anotber [«lrit in tbe nature of tbe fiue furbibOu~9', anll 
S~rvivours tbe [[1rit aUotuen, ann 13a!,1 put in, ann no Jaonplocefa niJ~ aftic
wl~hont . marton of tbe lIu'Ogment, ltoJ anp Remittitur of tue 11\£c01'O upon 
~cie f~ct~j tbe mtlt on tnbitb 'twas certifieD: 13ut ~it John Lawrence 
Ie'! emltJttur being DeaD, tbe 1j>lafntitI blill1J9 an Q(tion, anti Qt'tcffG Mr. Pitt, 

on a 15fU of Middlefex, tuttb an ac etiam Bill fOl 15 15 1. 
iDfbt, ilntl after fiue bour~ 3lmp~iroltment cbatgea bim lllttb an 
<!Erecution, fuen out onlp agatna four oftbe DefentJanta, but u£
bCt remobe'O tbe 3!uDgtnent bp Sc. fac. fl)ereupon 'twaa mouetJ 
fo~ ~l. Pitt to ntfcbarge tbiS (!frecution a9 ]trcgulat anO Qfrro
l1eOU9, COl tbeCe tblce Beafons, I. ~bat tbere ounbr to babe been 
o Sc. fac. tn regarn tbe ]ungmcnt tntla tozce ~ear.a olD, ann not 
affitmen on tbe Writ of <!frror. 2. ~bilt itO QE,tECution ougbt til 
baue ilfuen until tbe fecon'O mere renHttcn back OUt oftbc <!Ercf)c
qurt <lI:bamber. 3· QCbat tbe JlUlJgmcnt betng ogainff fi,t JPer
(011%1, ann fome npil1g', ~tecntfolt ougbr not to bilue JJon uJj(ttnCf 
tbe rea, wftbout a Scire fae. 



au to tbe fit(f, tta ttUf, tbe b~illgii\g of a ~lrft of Qfrrol, PJc
benta tbe 1ll?£'O of a Scire fae. but tbat if) 01ll~ on an affirmance or 
tbe ]uo~ment, becaufe tbere',;) a ne\o lJungmem; ~nn fo tbep 
map fue out QErecutfon tuitbtn tbc ~ear ~ftet tyar, t11itlJout Se. 
fae. but not tubere~tfs onlp abateDOl tli[conttnucn.1I3ut per Curiam 
2 Cro. 364. ffl (!frro~ ntfcontinUC1), ann no affirmance, ann 
pet tbe partp p~apell in ~t£cutiol1 after tbe ~ear, tnttbout Scire 
facias; as'tts in Rolls. Rep. a ntfftnctton fa mane, tub ere aauaUv 
in cufiodia Mar' ann Ulhere not; but Croke rakcSJ no noUn: or 
aup Curb DUftnai!llt, Yelv. 7. 3 Cro. 891. 

Secondly, ~bete ougot to be a Remittitur. ~be \itt of l\DatHd, 
ment tbat £te(l~ UjC Ql:oUtt faps, tbe lRcco~n fiJali be fent tbitber, 
ann aftetlUat'Os remittEO, tbilt fo J.I!)~oc£fG mIll <!E,cecutton tn1P tii: 
none tbet~upon; anti tbe tonfiant p~uatce {6 to remit it, ann to 
jOPll a lReco~n of aU tbe p~o(ccnings tbere to tbe 191ea-roll of 
tbia (!touet, unD tbeef£) reafon fo~ it ; tbe JReco~n hl certifi~n ; 
tbiS QI:ourt ougbt to be app~i(eo of £ometugat befo~e tb£p a
Warn ~tecution f!brir banns tuere once clorell, \UfJat ia tbere 
tgat Ulr.ttant~ a Ub:Up to fue Qfrccuttotl f ")Bat fap tbep pro 
~er' tbere muff be a Remittitur upon an affirmance, ann fa 
\tIfjCtl tbe @lailltHl in tbe Qftto~a f~ non,fuite1:J, Ol tbe [(((rit of 
czertO~ 1:Jircontinue1:J, but not wben abatel1 bp neatb. We an· 
(wer, tbat tbe abatement ougbt a~ well to appear b1' a Remitti~ 
tur, as anp otbet p~ocec1:Jing!l; tbe teColution tn Palmer' a Rep, 
186. t~ (Jeneral, tbat tbe meft of~ttO: c{ofea tbe banlls oftbts 
<!rOUtt., fo tbat tbcp caflnot otuatll Q.!;tecutian until it be tJt£culTel1 ; 
ann \Uben 'us tletermtnen tgerr, tbel' remit tbe 1!:tanfcript bi
tber, 'tiO Scire fac. quare Executio non tt$ to be blougbt tbere~ 
nn1:J tbell the W>laintfff to be non.futt, ann tben a Remittitur, tnbicb 
fiJ~1I be an autbo~tt!' to alUartJ ~.tecutton berc. 

fiJ:bt~ Q!OUtt cannot toke notice of an abatement, o~ otbet 
£n1) of tbat Writ, but upon a Remittitur; tbere'g alluapa a Re
mittitur upon 11 t£lJtrfal, fo~ otbettntfe tgia ~OUtt couln not gtue 
a nftu 31110gment bere a~ tbep ought to Do. Ql:be ~afeG of Latch, 
59. Jones 66. of Crouch anb Bayn, are of <!frto~ in Parliament, 
nbntrD bv ntffolutiolt of Parliament bp ttemife of tbe mtngo, ltIbtcb 
tbt9 ([mitt muff take noUce of; otlJcrtntfc {Jete: 'J3ef10eg, tbz 
~tatutc requfte£C a Remittitur ncneraUp, Bellafis'g . <lCafe, 2 Cra. 
-364. to fo~ uatn tbtfl parttcular, f(J~ tbcrr 'titi (\lin bp Man, eEte~ 
cutiolt UJitbout Scire fac. upon Remand, fo tout tJp bim a ReO' 
mittitur tuag necetTat)> tUCre. 

Thirdly, {pete ta aile Utlro1bcrc is an alteratton of tbe ~ilttfe!1, 
tIle nature of the (!ft£cution is fholn~pn, fG~ tbcp oU!Jbt ta pur, 
r~e tbeir ]ungment; cuerp t'frccuUfm Dugbt to follow tbe lRe(O~D)I 
,mJ [be [[lett muff o{Jree Ulltu it, ot\Jertnife '~H' tUegal, Clno fo 
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ate aU U]C 1500kl1, Vicars anti Okey, :2 Keble 3 ~7· Sid. 35 r 0 

uno I Keble 92. 123. ]n 2. Inft. 47 I. Jtlo ~.te(utton, it- tbe 
~urUea be altereO, Ulitbout Scire fact tubetucc Olt tt)e 19f!lmtiff~ 
01 DefenDants; part, N. B. 267. Hl:ed'6 \!Cafe, 3 Cw. B67'. 
3!f two rccouct, ann one l1ie, a Scire facias t~ neceffarp ; tue 
fome rcMan e cont. ~lJe ~arc of Noy, 150 • h" DenteD f01 law 
tn Carters Rep. I 12, 122, I 93. ~bouiJb tbere Bridgeman inclineS 
fJnUlnft U~, tbe 113,tlltetl ~~ecetientfJ are tuitb U9, Thefaurus Bre
vium 18. Brown!. jutlicial [[Hita, [I Scire fac [ueiJ ill tbfs-<!i:afe ; 
bere tbe 31utlgmcnt maa jopnt, tbe Q.C,C£(UrlOIl ougbt to be fo; 
tbep migbt baUc b~gugbt a Scire fac. ann tben rue fi)oultJ baue 
ban Itbettp to au(wet: €;uppofing tbe ~attp (mill/fell Dean tn 
tbett Capias, be not bean, l11bat tlJen f 

E contra. Thompfon an}) Squibb,tber£nuns 110 Remittitur llO~ 
Scire fac. (!ftecution migbt bane i[ueO ftgatnll tbem all, tllitb. 
out taking notice of anp man'a IDeatb, ann tben tbe ment[on
fnll of tbe beatb of one, Cutel!' can be no barm to tbe rea. Jif 
one of tbe IDefen'Oanta llie aftet 31ungment, no abatement of 
onl' jU'Oicial ~~oceC9; no neen of Scire facias but tubcrc tbe ~ar
ties are altcre'O,anl.1 Co tbat tbep are llot be~e : i)ne Plaintiffote!J, 
tbe futbiuo: map take out <!E.tecution, Moore 367. N oy 150. 3ln 
Elegit, it mua be agatnff all, beee cacb is Hable. Jln cafe of 
dlettJict agatnff four, ann one tlte{l, ] map tbere alfebge one 
bean, anti ptal' 31ungment ogainn tbe relf, anD 'ti~ tuell, uno tbere 
nee'O no Scire facias; befiOes;, it ia a llircrettonarp tbfna tit 
tbe <ltourt to (uperfe'Oe an Q.f.tecutton, in tbiS <tare tbep map 
b~fng tf)eir mttt of ~ttO~ in adjudicatione executioniso 

C. J. Holt. iliLlbp tlJouliJ tbere not be il Remittitur in cafe of 
an abatement, n~ \Dell ao ill cafe of a mon·futt o~ [)ifconttnu~ 
anee, wbfcb are (quail!' 11.lttbill tbe mO~lJ~ of tOe ~tatutr, f01 
ncttOer of tbem ate e,tPltrelp tbere; tbere POll milJilt babe ban 
31u'Ogment on a Sci. fac. quare Executio non, Nit to baue l~~o, 
fecutfon imme'Oiate lllitbout anp nottce to U~ of WOat is become 
of tbe [[lttt of Qftto~, 31 '00 not Ul1l1erflal1'O: ] tbtnk !Jou cmt't 
babe an <!ftecutiou aftet tbe ~ear tuttbout a Scir. fac. o~ it Remit
titur : It>£tc'S$ a peat £tpireo, Plal' IJotu 00 tbep boppen to {fop up-
011 tbe 'tJeatu of one of tIJe 191atntilla f if tbep toke notice of it, 
UJep QUeut to remit it fo~ tuut ([mire! altO of tbat ~tno tuJ5 all 
tbe ([ourt ; but fo~ tbe <!Executton t1lJ8tnff Ollt', tbe otUCt Dptl1lJ 
cftet ]ullgmcnt, if a Sc. fac. be neeDful, tbe t!l~fHlicc batf) beelt 
bitTerent. (i5)uppofe two }j!)IaintfffG, linn olte Dim, ttjcre muff be a 
Sc. fac. but uete pOll know poar JRemenp, pOt: muff b~inlJ a {[{rit 
of Ql;tro! tam in redditione iudic~l quam in adjudicatiollC Execuri. 
onis, ano a Superfedeas bCinu a tJifcrcUonnrp ~lt, tbe Qrourt 

t!:oultl 
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lDouto not rcHeue U9 u~on motion, no~ t1eclare anp optnton up-
011 tlJe laft muete: ann ~!, Pitt pato tfJc £ponep. 

Vide 4 Leon. I S'7. JElot tLalU. I Rolls Abr. 899' 15 Hen. 
7. ) 6. 

Don1inus Rex ver{us Pett, and the Inhabitants of 
Beingfield in Suffolk. 

B!? tbe ]u!HccS$ one Crane tntlSj put apPlentice to one Brown- Orders of 
jng. E)e nlea. ~tmllnifftation fa committetJ to tbe Defen- Seilions for 

bant; tue I13~entice faHii ack ann becomee cbatlJeabfe to tbe ~a- one Execu~ 
riffJ ; tOe ]ufttc£$ maIte an £!Dltlet fOl feulltnlJ btm to toe iDefen- t~r to pro
JJant, anil t~ maintain ann p~ouf~.e fo: bim; be appeala; toe ~ef- ~Id~~ ;hfie 
fiong tn Suffolk confirms tbe £!D~bet ; tbefe ate remoben bp Certif bY Ie ne s; 

orari! 31 mOllen to quallJ tbem, fOl tbat tbe 3Jufifcea ban flO au- c~~~;:bte . 
tbolitp to make all ~~net on ml' (!tlpent, tbetr 31uctanictton t5 on· not goodo ~ 
Ip upon tbe ~erron of tbe ~anet, ann not upon bia eE.tecuto~~ 
Ol anmfnitlrat{)~~; tbat fncb aQ!:onffructioll muff b~fnlJ a great neal 
of Qtonfufton in tbe lLatu; fo~ fuppofe no aLTets, fi)all tbe 3lullices 
ttl' tbilt? @>ball tbfa <!E,tpence ann <ltf)m:!Jc be pleanable to anp r 
ano tlJ{jat @)utt bp ~tenito~~ i euppofe tbe anmmi(lrato~ Itbe tn 
flllotber W'iltU1J ol Q]:ountp, muff tbe Wlenttce be rent after tbe 
anm{nifftato~f euppore tbilt be Pzollea POOl bimrelf, tben tOat 
parillJ tubcre be IiUes muff be cbatlJeable witb tbt~ app~e"ttce ; 
l.Dijicb certntnlp tbe ~tatutc nebet {nteunen: 3lf tbere be (ltoue-
nanta in tlJe 3lnnenture tbat reacb tbe ~recutola, tbore mal! be 
fabeb, ann tbcn we babe lUbcrrp to plcan to it: 13«t notu bp tbt~ 
IDft1ct me ijte (eHleD, &c, anO per Cur' tbe !'~tJ£t lUa~ qual1)t~ 
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flration e 

A makes; B. bb1 ~tecuto~ anb nleS, tbe i'>:ntnarp commits 
~tJmtntfttattot1 to c. tbe mlttJolD of A. bp parol onlp, 

• taktng an i)atb of Qnmtntftratton, ann D'illtng ~ecu. 
rtfp ; alllllbtcb ts eutten in tbe Regtfter, c. reUs (eUetal ®OO'DS 
to D. bp (Uettue of tbiB aOmfutfiratiou, aun tbeu B. refuCes. C. 
bt£5.~, Qnmtnitlratfon IS granteD to E. bp lLetter~, tuba b~(ngs 
fltrefpaffJ agatnft tbe Defentlant D. 1be [tentler. lie 'twill 
lief 

I. ~ 3lf tbe fitll QbmfnUftatialt to C. tue [[libottl of A. be goon ~ 
2. anmtttlUlJ it \lottJ, if tbe eale be goon agatnft E. f 

31 am of (!tounfd tnitb tbe Defennant in tue cztaufe tuba fa a 
J\3uuuafet or ~oobSS upon ualuable (ltonfitJeratton, as tbe betp 
tll:etm (Sale) impliES, anti en tbat account we map r,tpecr mOle 
:fanout Ibnn otbetttlife; ann trUlp tf tbis Qctfon be aUometJ, tbe 
ijIenbe£ wtu balle a barn 15argain oftt,to pap twice fo~ bts(3oong, 
anti to pap a fine to tbe JL\tng too, o~ £ICe be liable to an ®utlam. 
rp; but pet tne bope to baue tbe W'latnttff in mifericordia pro faI
fo damore fo~ bfS Ue.raUou~ ~utt, wttbout tbe lean Q!:olour o~ 
)1!)~etcnce, an lllm be plain ann mantfefi, if We p~oue £itbet of tbe 
two !1DOintg. ~berero~e, 

~ant 011 primicr Poinr.31ftbe anmill{{fcatfon to C. be goon. inn 
3i bumbip conceibe it t~, ann que1liotl not but pOU'le conceiue the 
fame p~ef£ntlp. .motu tt in Well knotlm, tbat if a ~alt f£i~cn of 
ll..nnllf$ ann ~enemcnt~, o? polTrifrtl of ®Oa!Hl anll QtfJi.ltt£j~ itt 

bw 
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f}:O own B.irrl)t nOLl) 'Ott', tue L)£iC at (0:£1111011 1..l1U1 if) be rOtlt b!, 
tt(lor of '13!oo'O l1Jl1/f fuccc£tl to toe fO~l11£r, but WHO bim toe men· 
Ole nor; t1~ to 0;13 (l:)oCng tue !Lum VlitO uppoint£lJ two flJ~t5 of 
13erfona f02 tue ~bmi\1iftrtlt{on of them fo~ V)avnH'nr. of big 
Debra, ann IDifrriblltlOn of tbe lReunuz fo~ tlJe goon oflJta @loul ; 
one of loem if) confHtllt£n up tbe t~\trtp ill {Jis lilft f~G1H; tbe o~ 
ton mllp mOF V~t~pcrlp be fain to be appointeD bp toe fLatu in net 
fault of tOe fo~mer ; tbefc Hno DIffer in tl]tG, tfJi-lt toe f(!~met map 
i1ppoint an Qft£ClltO! to tbe fitrt '(t:(l1t1to~, fo cannot tbe ifltter, uUO 
tfJCP flrrree in tbie, tbnt an aiHllini£trato~ IS rntttletJ to aU tl;e 
\ll500l!.o €1UtJ QI:bnttclfJ of tue ]l1tf{1atf, as mucI) ns an (!frecuto? to 
tbore of tbe €eftato~9', borb alike li'lblc to l~apm£nt of ~)ebt~ 
anti len-nclc£), (1nn tbep orc botb accountoble ; about tue lattet 
onlp is oar p~l'feftt 'le·uftltcfe: ]t map not be amtfa lbetrfo~e ttl 
confiDer {Jom t:)C anmtl1Ulrato~ came bp tbin @ottJer, anO 91 take 
tt to be cotefip gtilen bfm bp tbe 3 f Edw. 3. cap. II. [[{bieo 
[Iaue btot £{utbolitP to fue f01, mfO rccober tbe ]ntellate' a IDebtfl 1 
f(J~ bcfolc tufa, tbougbtbe i>fotnarp waG {fable to Debt aa fur as 
toe @oona in bfg flJattOa Din r£'acb bp W. 2. pet be eouln not get 
anp of tbe ]ntetlate'~ ilDOOilf:l out of otber ~en'a l1Jattoa, nettbec 
coUlD be no~ (){a ([ommtttee, o~ mbat.(oeuer VOtl'1l cfllI bim, t£CObcr 
au}? IDebt, tbougb nue tip ~pr(iaitp, wf U)ta @>tatutc of Edwo 
3· f!:berefole 31 account tots tbe Plittctpal ~tatute tbat gibes 
Ofm autboHtp, &c. 1l3ut tOiS ta hot mucb material finee noUJ be 
batb it; DttD OUt fole iluefliolt i~, if tbe Adminifl:ration tn OUt 
Cll:afe be tueU (ommttten to C. tbe [atfDO\1l of A. nnn tbete can be 
no tltfpme, bUt we ate nett of mtn, ann if to anp 'l6onp, it 
ourrbt to be !Jtantell to bet, bp 2 I Hen. 8. .IDo\U all tile llDletence 
thilt can be to make it bOill, tg ettber, I. 1l3ecaufe tbete tna~ an 
Qft£CUto~ in being; 01, 2. 13ecaufe tt maa rstanten bp parol onl!', 
&c. Jro~ tbe ftrtl,31 tbink it (caree tuo~tb menttolttnlJ, fOl 3i no take 
tbe lLaUJ to be tlcar,tbat tbeSD,Dtnarp map commttAdminifiratioR 
fll! tbe WIll be PlobeD; nnn if tt be neuer p~obeo , the Admini
fi:ration ftanna goon attn cannot be reboken; anD ill our <!tafe tbe 
~tecutol menOlea not \1lttb the ®ootJfJ, llOl bO£,9 be releare anp 
Debt; lJe DOlb no \nap anmimtlct.; WitI)out all quetlioll, bp tbi£i 
Authority from tbe 1Btll)op fiJe batb an ]nterrtl in bet fpuauann's 
Qi50009 u!Jntnft all but B. anD albeit tINt B. HeeD not be at tbe 
trouble to repEi11 tbe Adminifirarion, but mar o\lotn it bp fef,fttg 
tlJe ®ootHl, o~ otfJ£(llit[e Adminifiring, Ol P~O\ltl1g tbe [lllf11, 
pet tlU be t10tb one of tOem "etil goon: 11 mt!3bt cite manp Autho. 
rities to p~oue oft U):G, but (lJJIl onlp tefer POll to Godolphin's 
Orphan's Legacy, &c. 15m fmtI)Ct, \ul)£l1 tOc \!ftecutO! botb af
tertni1~~:J tcfufe, it i~ (:~ tf (tar ncb£!: 1)(10 b£l:'n a mill, ann fo 
Hone n;J;-;l int£) bp tur i.!)urtp) ntrO tbcll t~c 0~'Otnorp'~ l\3ower 
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come£' fnirip tn plnl', flUn bt9 }1!)oUJer is llleli erertetl, unn his 
IDfflCC tiU,P perfo~men ill gruntti'!lJ Adminifiration to tue mtnom, 
llli]o up lLam ou~l)t to buue (t: ] concetue tbie 1l1i1P be gmmen 
tD me, as to tbe [£(0"0 tub of ita being granteD bp parol onlp, 
&c. Jt iO ruffictent, ann mp IDpillioll in tufa I~ofnt fa grmmbetJ 
botb upon aUtuoHtp ann 1\.£8fol1. Jf{t(t upon fiutboHtp, ann tl)at 
ig tbe mO~tla of tbe Author laff mentioneD, Godolphin, in btu 
!.rgacp, p. 231. wbcte be (oitO, on Admini!l:ration muff pnfg un, 
11et ~eal in [[ltittng, not by ~loto of ®outl), fOl (f]e IDJtlirtilt!' 
(annat commit Admini!l:ration b~ [[loro of ~outb, OtbertDife hi 
it If it be lJtanten ann entre'll in tbe lRclJitll'P, rf)O!!!JO fLcttem of 
Adminifhation be not i)~fJttHl; tycre nrc [Jig oum riJ](I~nc: j]otu 
tlJlmnb be were nettner a ]unge no~ a p~of£ff common £nU1per, pre 
fJto ~UioUln 2vktH in I.lotb lLuUlG, nnD bta tonlJ <!I:rprrfel1ce in tue 
Qcccldiallicui C[otttt£;, map well attract fa mucfJ Q!:reOit to biS 
[[lo~n~, oa to jU'OlJ£ bim capable of knowing tubat WQ£1 tbe ill
lolnen ~ltHlice. 1Btlt 3J DepenD not folelp on bim; fo~ 2dly. firbe 
JReafon of tue tbtnlJ makes it croon. JElotu tnbflt'~ tOe fZl:aufe tub!' 
t£gularl) tbere fi)oulll be !LetterG f ]t tS; fo~ Q!:ettaintp, anti tbat 
it map not be none raU)I!" anti aHo tbat tbe J1!>attp muV babe tbem 
to fi)etn in <.!Court. JEloUl Q!:ectain tp enotfgb, ann iDeltfJeratton fuf. 
fictent tbere is in t£gtfiring it, anti to tbat tbe QItenitol~ anti tbe 
otbet lS.elattot1~ of rbe Party tJcccafen, map babe tecour[r to know 
t1l~etbet Adrninifiration be granteD, ani) to tnbom! anD tbrn as 
to tbe fi)etnitlg tbern in <!tonrt, ]j'le grant tbe Plaintiff oUfibt If 
be tio rue a~Adminifi:rator; but perbapa tbe 3lnt£ffnt£ balllloiD£bta 
Due to blm. but onlp ~on£p ano ®ootJa tn potTetTtol1, anO tben 
tbc Adrninifirator batb no occanOll fo~ tbe lLetterf5; fo~ if be be 
IDefentiant tn anp allton, be nceO not fiJCUl tbem, mucb ler~ 
neell a [1enll£c, o~ anp at yet perron clatmttlg un!l£t {Jim mba t~ 
not PllUP, an'll tbetefo~e (bp tbe Lam) in not fuppofco to babe tbe 
~u{fonp of tbcm, anll tbi~ ta refol\:len in Plowd. 27~, '277. a. 
~o tbnt as to tbc Defenllant, 'tia not material, tobrtber tbete be 
I..uterss o~ 110, bcctlufc not obH~eo to 1lJC\D tU£111 futtbcc: ~up
pore tbe imlitJoll1a being aDmintfftato~ be trauerfen, it [a a r'0at
tel: in fait, anti aJalf be trieo per pais, 9 Rep. 10. finO not bp 
~etUficate ftom tbe ID~ntl1arp (ano tf rbat tuere, rbe t.~Crrt
nfC woUlD be fuff'tctent ®~ounn f02 btm to cetttfie tuat 'twa.5 gtJnt. 
£0) ann tbete'~ no 'i)oubt but tbe lRrglfirp (uS!t map be bNugbt 
fo~ (!fuitlence) fo 'ttuiH be oUOUl£iJ goon QCufOcn ce at rue ~rpaf. 
€§uppof~ DlJAtn, tbat Letter a be tbereo", ] ttn1Jcrfe tbem as fOig
tn, tben 11 tbtnk tbe lReJJtftrp i9 toe oHlp ~~oof, f~.n o~ agailtfi; if 
tlot rcgtrrre'O, tue ]lTue mu1l be fountJ fo~ me, (01 UllJat otbrt Ulall 
of PJoof r }.eut toe QI:a[e, tOat tbe )Lettet9 of Adrninifiration be 
loll tb~ougb tbe ~atelelTner~ of Hle Adminif1:rator, mull tbe Etc;!-
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berg aniJ Ue[eafera be unnOl1C ~ L)cre in OUt <[ufe til! otoer Dura 
unn Rite~ nre rfuutIp petfoltuetJ, fini) iJere is Ita f'rautl in tbe 
([a fe, fo os to make it Uoti} bp 3 --t Eliz. cap. 8. €:ten as to tbe 
iRegUIOtitp of tt, tbat tH:etls not altuap~ be fa pzert(e!p obferuetl 
ann follotnell, fo~ tbe ®~nlnarp map grant (cbetal Adminifirations 
of feuetal parta of tbe Jil1teftate'a ®oons, 18 Hen. 6. 22 h. fl)e 
map grant tt upon QI:ontlition, Rolls Abridgment, tit. Executor. 
llJe map grant it fo~ a pattfcular 'QCfme, aG ttll, &c. ann all tbere 
ate goon. fll:ben laatp, let us confiner tbt ~tI:ltutea ; tnbetbec 
anp of tbem obttge Oim to ntant tbem b1' JLettet~, ann no otbet 
map. ~be fitn sstatute tbat JI know of, tn05 13 Ed w. I. mbfel) 
lne call W. 2. Cap. I 9. ~bis ta tbe firn, but mentions not Ad. 
miniftration, fo~ it onlp renncts tOe [)~ntniltp hable to Debt, aa 
an ~tecutol, fo~ aU tbe ®oona tOat come to bia bann9, anti ttl!' 
JLoltJ Coke, 2 Inft. 397. tella u~, tbia tuaa onll' in affirmance of 
tbe ([ommon LaUl; tbougb bp tbe bp ] cOllceibe otbertntfe, it 
being de ca:tero, I11bfcy be btmfelf faps in tboff ancient @tatuUl1, 
figntfie.a fo~ tbe future, o~ from benee fo~tnatn, lnbicb to tnp JRea
fan feema Plaintp to implp, 'twas; not fo befo~e: 15ut tbta hl not 
mucb to OUt purpore, tbetefo~e let ue confiDer tbe nett, I11bfcb ts 
tbe 3 I Edw. 3. cap. I I. tnbicb i~ onlp tbua; ~bQt tbe [)~Dfna. 
tp llJaU l1epUt£ tbe nett ann mon lawful Jfti£nll of tbe 3llltellate 
to anmfntaer: bia ~oona, tnbicb Deputte llJall babe tbe 15lmefit, 
ann incurr tbe ([barge of an QE.cecuto~; fo t{}at tbbl alCo menttonfJ 
notbtng of tbe manner of Deputing tbeCe Adminifirators, tnbetber 
it fiJall be b1' "A-ettrt~, Ol bp regUlrfnlJ tbem , 01 bp parol; tbt~ 
tberefolc can (tuap Hotbing. Qa fo~ tbe 21 Hen. 8. tbat onlp If
mtt~ ann Detetminea to wbom Adminiftration (ball be committeD, 
ann enacta hatbing about tbe manner of granting tbem. a~ 
fo~ tbe 37 Hen. 8. 19+ tbat ol1I~ gibes [>oao~s; of tbe Qribtl JLalU 
J;)otuer to etercife ]utiaOiction <lCcclefiafticaf, anti tberefo~e mat
uta notbfnlJ. aa fOl tbe 34 Etiz. tbafs onlp about Adminiftrati
on gotten bp iraun fo~ neceit of (trenftols; fo tbat tbe manner 
.of granting Adminifiratioll ia not retUril bp tbe S9tatutes; fOl 
tbe 3 I Edw. 3. wbieb ia tb£ p~ncipal, ann glbes tbem tbe autba. 
tit!" raitb, onlp makcf5 Deputies, ann tbat map be b1' tbe tegm
tinlJ of it, &c. fSo tbat on tbe Wbolf, no etatute bctntJ a
gainlllllC, neither Directl!, no~ innfrealp, nun tbe ID~ntnatp'S au .. 
tbO~it!', ann Godolphin's IDpinion, ann tbe lL\eafon of tbe tbtnjJ 
betnrr fo~ mF, 31 tbfnk, notb neeD no mo~e; pet too mucb being 
altuaps lefs perHloua tban too Httle,'lI U)all fap fometnbut mflJ£ of 
tfJia, bccilufe of tbe otber ] babe no JJteat (cruple. ]in Style5'~ 
Regifter tit. Adminifiration, IDe finn it refolueOin 22.. Car. I ~ 
~bilt lLettet)1 of Adminifiration map be reuokcn op a JRebocaU
lin tuitbout a 0eal:, motu ftOm {h'nre 'f toouro atjJUf, tbat 
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Adminilha- Gomfnirtriltfon map be ®4amCil, ann not un'OCt ~eilf, fo~ unum· 
{ion bf Pa-, quodq; difIolvirur eo modo quo creatur, anD cot1Cequentlp after 
role void, toe fame manner in \nbtcb a tUinlJ map be tltlToiuet1, tt map be 
Dyer 294· treaten,fo~ if an anminiRration ncUet be grantel1 but unnet ~eaf, 
HRj1oe.r cafe. 31 tbfnk it tauI'D uebet be teboIten but unner 0eal ; ann fo it is in 
9 ep. 4

0
• cafe of a Will, it can't be mane but in Writing, ann torrefoJe 

can>t be rebokeo but in W riring, bp tbe late Statutf+ 31 ffJdU 
no longet (nfill on tbiS, but Qtonc(ulle tbe point upon tnbat 
tHub been fatlJ alrealJp, tbat tbe anmintattltion tuna wen com· 
mtttell. 

Secondly, tet us conaoee tbe eecoltn anmfntaratfon to E. 
if be bp tbta can aboil1 tbe @lale bpC.to D.!lnn~ bolO tbe fale gooo 
agatna bim. gnb bete it map be tueU obfcrbelJ, tbat it batb been 
often fttljuogeb, tbat wben once anmtntaratton tfj granten to a 
rfgbt perfon, un(er~ a mm appear o~ tbe Uke, tbe i)~tJfl1atp 
tan't at biS pleafure Reboke it ann commit it a-nettJ to anotbet, 
erpeciallp not (0 as to aUoiU aU Q(fS'$ bone b~ tbe fo~mer anmint
ffrato~, fD~ tbente tnou'D enrue mucb qconfufion: ')5ut Otlr~ is not 
ta.eboltetJ, "OJ no otbet tJtanteD in tbe nfe-time of C. 31 DO rea
lIf1p plein Greisbrook's Qtafe in Plowden, to be Law, t'fJat tf aDmt
nUlratton be committeD, ann be fellllDooos, anti afterwarDS a 
Ulm be PlotletJ, tbe QJ;tecuto~ map anotD tbe fale, bp bltngtng il 
Detinue agatnft tbe dlen'Oee ; but 3J cou'o neber finn tbat an atJ
mtntftrato~ migbt abofn a Cale. ano it ts to be noteO ill oue 
taCe,tbatC. ntes,an'O bee atlmfnilfration is neber tepealeb no~ tie
,lare'O boln bp fentence, ann fa tt map be \nell intennen tbat E is 
onlp gnmfntftrato~ de bonis non, &c. anll tben ]'m (ute be call 
neb£t aboitJ tbe Cale, unlers 'twere ftaunulent, tubtcb fa not fup· 
poren tn tbe care. 3ln tbat of Plowden, tbe probate batb rela
tton ta tbe lIeatb, anll fo aboitJss all aomintatatfon~ ann Qas 
bone bp tbem ; but bete an Qnmintatato~ nieS, ann aomtniftra. 
tton is commfttell to anotber; tbougb tbe nell lUere botlY, (wb(cb 
botb not appear) pet 3J concetbe cleatll' tbe fecon'D can't atloin 
aU mean &las a~ an Q!;tecutoJ can: again, C. nut Qnmini
fftato~ batb goon autbo~tt!' to eell, tm bet anmtnitlratton be 
reboketl, £fpeCiallp agatna aU clalmfng unDer tbe £ll)~tJf"arp, as 
tbe Plaintiff notb, tberefo&s 3J tbtnk tbe fate gOOD. ~be berp 
taCe at 'l6ar \ne fino in terminis in Gulfion anD Gliifon's ~pf
tome of tbe Qtommon-JLatu, Tide Trefpafs, Page 408. tubere 
are tb£fe WOlDS, 31f aOminiffration be committeD bp 1l10~n to A. 
tnbo rell~ ®00D9 to B. anllllte£f, anlJ anmtnifiratton h, committeD 
to c. Q.u~re if C. llJaU b!l\1e ~terpartl fOl tbe ~o9n~ ~ofO. ([bus 
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:)( lln',~ce it n ~lxrc) b~it ti)"'1! an[mc:·,) it b!mfelftn tode tno~na> 
Ii: Lcms he fhall notJor _~. had ;-tmhority as i[ feems to 1ell. 1:1om 
iJcre U; La mz:nioll of Its cmne it1 rbe Hegllter : ]f UJitijOttt tt, 
wocn !In:t' bp Ule!]!) Df ;;YJOt;t:), j~J2 f~le feCln£J !JuoO, tben lIml; 
.: >~(G (crtfl{t1lp 130:\), i1j Godolphin [.]i~j. f,;;:tfia, toaugb [t 
b;:: twe (tat i!q <cr::;~;lt,}~ 01 \.tmli~l>iJ.·\1~O~ m;ti iN!), $rerptlf5 
fO~ ~DOO~ takC:l b,::fo?e th? QInmtmGr£:tion granteiJ, pet be 
i.;1fl't Oilue it nrra:Hft fj;'n tijiit tufttflc£) unOel: tbe ID~lJtnacp, fo~ 
(uc[) a G:!e is an,n:n:~Lat(iJ pro tempore, 18 H. _6. _22.. PI. 7. 
36 H. 6. 8. mOiD ttl':: ct.-lim tbe ®JO:Jii op ~il[e from one 
UlOO f]JD p~Jjer to mJkc it, bp birtue of an aOminW:ration from 
toe 0lOtnatP. tc:::z i)uue latter QL>~,fe}l too; ft~fi) tbc QJ:afc of 
PAckman, 6 Rep 18, 19. lUbcte aommfllrartotl ta committeO to 
a firi:ltcz:, MiO njC nett of Uia fuen it QItttltioll to baue tue fo~. 
met P~C~f ·,~izO, pen fling tbe fuit tue aomtntUcuto: (eU£, tbe 
QEioOOfJ, toe ~~iJmintffration fa tepealeD, pct 'ria reCoineD tbat tbe 
firfr U{;,J l;;Z l1IJfllfmc p~opettp of tbe ~oon5 tit btm, anO be 
mtrrbr fdl tbe:::'! to wbom be ttJouto ; ann tbou!Jb tbere be a rcuo~ 
(iltion, !,1zt tbe L:~2 £fauna !Joon, tboulJb 'tmere pcuotncr tIle futt, 
muteb Otlt7J tg not) no~ t.e aura cll£t ReuoIteD: liE anmlnt
firilLrm be granteD upon (onOfrion, anti tbe atlmtniftrato: fellS 
tbe 0DiliJ£J, tbe con1Jition ill l1~oken, pet tbe fale fianlla gOOlJ, 
Ibid. ano fi~ tn tberc QI:afc5 (be Adminifiration tun5 latuful, 
ttU cou'!~erman'Oeo; fa ] IJopeott t~e Ulbole vou', conceiue 
ours, it betnJJ to tbe nett of t\{n too; fOl Packmans (!tafe i5 mucb 
Hror/cre!: tban oura, toe ~Jmintilratlon being to a fttanger, anti 
tl)e (ule bett1(J pentlinlJ tbe ~utt. @>uppoung tbetlomtntnratton noftl 
to C. pet fi)e onlp Witf) liable as <lfrecuto~ de fOll tort fa, anD 
not the Clc:IDec. jfo~ tf another 'Ootb take tbe becearco's ~oona 
altO ~:;i!, Ol ~tUZ tbem to me, tbfa uJan Cbtlrge bim as <!fteeu
tOJ de fan tort) altO not me : .Jtlap, if be tbat from tlJe ®:bf' 
Hllrp batb uutbo~ttp b') ·Jl.,ettetB, ad colligend' & vendcnd' bona 
p-:ritura, ann no fEU o~ tltfpofe of an!, ®oooa, tbougb otbet
Utife fubit:! to pcrtfi)fnlJ, it makez IJim \!I:tecutOl de fon torr, 
H)Ju!J:) !JZ U':G ,lmbolltp from tbe i)~i)inar~ to 00 (0, uno tbe 
c]woec b n;::t f{,ible, Dyer lOr;, 166, ilnO 25'6. §;lotu 31 take 
tbe !LaW to be (iear, ae 'nil tn tbefe <Cafca, vet tIle [lenUce of 
Dn <!Erc(mo~ de fOll tort, t~ HOt Hable to t!Cre(pafs fo~ ®OOOG 
b;:ig~\:;r of rueb ~tecuto~a. ~be appliCiltion of tbta to our Qrafe 
16 c .. :C~z ann lH1WrJI; fo tUnt if tbe firft Adminifl:ration be 11010 
lnflUJ1at repe:!i o~ fCIECllCe n£(lntato~p, tllen tbe Attion ta not 
well tr:tlgbt r.;!J,;if.tl t:Je ~~iennee, but ougbt to babe been b~ou!Jbt 
ul1at~!ff C ;;!~ ~t :cutrLt de fon tort. Jf it be not boto, but onlp 
l)GnU:.!l.:, [u~n i.l:l :lct1j vLlne lw {Jet WI 'ti~ llJOrOeO, ffunlJ (Joon. 
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3\f ttEitbtt boib no~ 1l0ttlable, tben tbere'fl not tbe Itaft (,tuple but 
tbe Cale f~ goob, tbetero~e take tt tubfcb tuap pon tuUl, tbeQcttoll 
of ~terpars; lies; not agatna tbe menDer. ~btf$ pou map fee 
in Prince's (tate, 5' Rep. Needham's <!tafe,8 Rep. ann [)OltO~ 
Drury's cztaCr, 8 Report. 

~anp otbet tbtngs mfgbt be anllen, but tbifl 31 tbink mnp 
(atiflfie at p~erent; ann tbecefole upon tnbat batb been (aitl, 
31 bumblp Pta~ 3iUlJllment pro Defendente. 

B. S. 
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T
fPi~ nap tfiig <!!:oufe came to be arrruen fo~ tbe 19~erenta. 

tion hac vice to toe 1Reaon? of @>t. Jam06'a, in tbe ILi
bei:tp of Wefnninfrcr. ~tr Bartholam::w Shower, mbo 
i1tlJueo fc~ [be [)cfennr:nta, it reffing upon tbeir [)c~ 

"turret to tbett ~ajellteg Qtount upon toe ~are impedit, openeD 
tiJe Reco~n at large, ann tben p~oceencl.l tn btli argument 
tOUg. 
~p 110ltJ, ~ ft)aU not at Plcfent mebbfe blitiJ anl' tbilijJ tbat 

relatea to toe otber <.!tafe of ~t. Martin, aa to tbe190int tnbicb 
tuBa GU£c,tuleti bp tbe Ql:onrt, tbnt tbe ming batb fucb a Preroga
tive in o~ntnntp czt:af£a. 13ut tOnt mbtel) Ule bumbtv lnfitl upon 
if1, ~bat tuta <.!tafe fa not tvttOin tbe reatb o~ ertent of tuts 
Prerogative. QnlJ tbiS, Witb ~ut1m{mott, notb appear of ~l. 
Attorney's omn llJemfilu in big [)eclorntion bere all tbe Jl\fnll'g 
bebil!f; i)e bato fct ft fo~tb to be a Pariili "ttulp createn bp aa of 
Parliament, nnn a tbtnrr not in EiTe befo1e. ann it appears bp toe 
Declaration Ulbat tbLlt act iG, nttn pOll l11uff take it oll it ta toere 
ret fo~tb. me bat1e 'Qclnutteb to tbe IDeclntattoll, ann tf upon 
tbat act it nato appmt toat tucrc t~ no Rf!Jbt notl) accretu to tbe 

/ minrr, 



T-· W & l.\i1 £In. 4 · 1\-1.. 

mtng, to p!£(ent to tOiS upon tbf~ ~n.1OrDa1tCC, tbcn yCUr JUnge 
mem muff £lUll will be fo~ toe [)efenttmltS3. 

~~. Attorney, S!1P Lo~n, ba~ agt£cO bp tis ~,(tit Gnn Q;ount, 
tbnt it ia an Avoidance tuttbtn tbl£i act of j1!)arIiament, upon tbe 
PJOrr.ottcllU of [)~. Tennifon; ano be noto Unetvtfe a'Omit ann a
llteC, tbat tbe Jl\ing is; not J1!>atron of tbt~ 15eltefice of Sr. 
James'~, nnn tbat tbi5 ~ct IJutb giuell no Rtgbt to (be IL\tr.g to a
ll}! 'QrUttt o~ ~~er£ntm£nt. fOllt is to be bp tbe 1l3iffJop of Lon
don. ann tbe JLo~!J Jermyn be notu 411(0 aDmIt bp tbt9 iDee lara
thm, (ll:bat ID]. Tennifon ~iHJ ueber p~erfnt£tJ to tbia JLintng: 
ann aDmtu;, be (orne£) not in bp ucttue of an)} Jj)~efentutiolt from 
an~ piltti£ular W>atroll, nOl inneeD bp anp ro~t of lE>lefzntottolt 
tubutfocber. anD tbat tbf5 Jj!)arifiJ (.[b:ttcb waa ueuer p~c[£llteo to 
bp cmp perron at aU. ').But be conclu'Oe1J, flrbat noro it Hl 1JoitJ, 
tOe Jhfng bag a lRigbt to p~e{ent to it bp fo~c& of bf.a Prerogative 
lIpon tbtg Avoidance, tbougb tbe Ad rap~ tbe 131fiJop UJaU Pl£' 
rent aftet tbe tJeceafe of D~. Tennifon, o~ tbe nett Avoid
ance. 

'fiLben, ~p lLo~tJ, ~be mue(f{on is, [[{betber tbf~ Prerogative 
can operate upon tbta bacancp of tbia ')Benefice tbus fillen, ann 
tbus auoitlctJ,againft tbe e.tp~er9 tuol'OS of an Act of l}3athamettt ; 
l.1Jbfcb l.UO~tl~ are, That the Biihop fhall prefenr after the deceaie 
of Dr. Tennifon, or the next Avoidance. 
~p ILOlU, 31 mun crabe leabe to repeat tbe tuo~tlSJ of tve ACt ; 

nun tbel' ate to tbte effca ; That all that Precinct, or DifiriCt of 
Ground within the Bounds and Limits there mentioned from 
thence forth, fhould be a Parifh of it felf, by the Name of the 
Parifh of St. 1ames's, within the Liberties of Vf!eftminfler, and a 
Church thereupon built is dedicated by the Act to divine Service, 
and tr,at [here fhould be a ReCtor to have the Care of Souls inha
biting there; and then after a full Commendation of the Merits 
and Service of Dr. Tennifon in that Place, (the now Reverend Bi· 
filop of Lincoln,) it doth enact and ordain him to be the fidl:Redor 
of the fame; and that the Dodor and his SuccefTors Rectors of 
the laid Parifh, fhould be incorporated, and hayc a perpetual Ca. 
pacity and Succeffion by the Name of Redor of the faid Parilh, 
and fue and be fued, and hold and purchafe Lands for ever, over 
and above what is fetded by the Act, not exceeding two hundred 
Pounds per Anl1. And then it enads the Patronage or Prdentati
on after the Death of the Rector or Avoidance, ihould belong and 
appertain to, and by the Act, be vefied in the Bilhop of Ll'lldon 
for the time being and his SuccefTors, and 11Jomas Lord Jerm)n, 
and his Heirs for ever. 
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~o tbcli, ~p Lo~n, t)ere if.) a 13atrotlilrre rr:betl bp Act of Par. 

liament ; unO bp tbe lOilP 31 wouln obfrtue it ia not a fiten Parro .. 
nage ttll aftet tue bacanep; nap, it is; no Patronage at aU, fa: 
tbere ia no tnO~tHS of p~erent betltng it, anD tben ] flm Cut.e tbe 
{"ing'a Prerogative can baUe no operaUon upon anl' ')Benefice tm 
after it become all Advowfon. 

\tnen, Q.!}p Lo~n, ~bhl !Latu enact~, tbat tbe firft JRettol, nUet 
rucb a neceafe o~ uacantp, fiJall be p~e(enten 0: coUatBb bp tbe 
'J5t{lJop fOl tbe ttme betng', ann tbe nett to rucce£ti b~m b~ toe 
JLo~n Jermyn ann bta fl)efrs ; tbe two nett bp tbe '1BLt~}p, ano tbe 
nctt b~ mp fLorO Jermyn; Qno (a twtce bp tbe ';3HtotJ, ann once 
bp tue Lo~n J ermyn fo~ ebet. 

flLbf!l is; toe ACt, ann 3l tnouln beg leauc to make four Cl~ five 
i)bfetbationa upon tbts Act. 

Firft, Q)Bp ILO~l1, 31t is a new lLam ; in tue mbcIc tt f~ a IFr!) 
}aati1l.h it ts a new anbotnfon; no~ (tultb @>ubmHfton) fa it ~"!' 
Advowfon till aftet tbe atJoinllnCt. map bp tbe Mto~tt13 of tbe 
Act (tftbete can be anp l1tfferCllce in an tnftant) betWeen at, anD 
after as; tn OUt Law in febctal <!tafe~ it fa all omen ag per mortem 
& poil: mortem, &c. 'tis no Advowfon ttll after tbe auoftlance, 
fo~ fo ate tbe tno~tJs; after tbe neatb anO auotoance of [)~. Ten
nifon, toe Advowfon, Patronage, ann Prefentation ffJan be bell, 
£'0 ill toe 13illJoP ann toe )LoltJ Jermyn; ann till tbell, tuep are 
benen tn no boOp,an'D tbat tubtcb ta tn no bonp,la no mbere at aU; 
ann it fa batn to fap, tbat tuat e,tUf£;, tnbtcu fa in abepance, a~ 
rometimes fOl Jaecell'ttp falte tne no; fo~ tuat is aimoll tbe (a me 
tbtnO', as; to fap toot tbe tbing' is not; but to Cap tuat an Advow. 
fon tl)all be in abcpance befo~e it ia neaten ann llenetl, muff ra-
1l0Ut (omctotng of abfutl1itp. 

Secondly, i>l. Tenni[on come~ not in to toia Bet1o~p bp out 
10~efentatton, but bp tbe nonatton of tbe Ad: of Parliament, anti 
tbe Jl\{ng btUl no Prerogative in tbe QCafe of a iDonaUbe upon t1 
Plomotion, nOl is tbere anl' Precedents of rucb a tbfng ; tbe mfnll 
(annot Plefent to tbat tnf]icb tbe 113atton couln not babe p~erent£t1 
to ; ann tueWtltron toutn nat p~erent to a IDonatiue quafi a Dona~ 
tive ; fo~ fO~ bim til Ple(ent to it, l~ to make it ~~erentati\le ; 'tis; 
to after tbe nature of tue thing, ann fo injuretb tue lElatron, ann 
prt -a IDonatibe ltIftu <!l:ure of ~ouI£S, tutu be boto bp a P1omotton 
of tbe Jlncumbetlt, tl)J appeat~, Yelv. 61. :J Rolls Abridgment 
341• 

ann tufa i~ further ebftlcnt, 9}3p ILo~n, from tbe Pletenocn Jaa· 
tfon attnlReafon of tbfaPrerogative ;, f(l1 bete t~ an 3lncumlJencp b!, 
tue ®tft of mtng, JLo~n£) ann <.!CommOIHJ ; ann tb£n confioet wbat 
tbts W>~eto!Jattbe ia; u.a it i£l tlateo til tue "l5ooka., it to a 
~~ero!JatUJe ~ p~erent upon tbe p~omotmlJ of tbe 19attona ~~e~ 

fent£f, 
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(en tee , o~ o( tbe ]ncumbent bp uta ~~ant£e, nn'O fn biG RigOt, 
to a greater [)hJt1itp in tue (ltIJurcU· ~lln UJben tuep wouln a
boit! tIJe IDbjectton tbat tbe ming couln no 110 tu~ong, tue)' 
fap tuere ttl no ]njurp, but a li\mbnefa to tbe ~i.lttOIt, becaufe 
It t9 a IL\tnonefs to bra Jfricntl, being p~ef£tr£n to a hfgbee Oegtc£ 
of Jponour ann etate tn tue ~bttrcb; all wijicb fail uetf; anti 
tUHE ia no reara" fo! tbe e.rerctfe of tbtfS Prerogative, aa tbere t~ 
ttl tlJ£ otber <!tafe. 

Jlt l§3 a gooo Argument, accoroing to ~l. Littleton,13eCBure no 
rueD tbing cller waG befol£, tbercfole of iRtgf)t no Cueo tbing 
ougbt to be. ~o\l£Itp fa altuaps an g,r!Jument ngafnff tbe JRt!Jbt 
p~ctentJe1) to; ann bccflure tbffJ is- in tIJe Qtafe of a ®ift bp act at 
~arliam£nt, toere is no renCon it fiJoulll be aU owen fOI a ~leto
goUt)e, tOat tuaa neber ufe11; anb in ~lop~ietp of S>pcccb can 
ueber be calle11 ill\!)lerogatibe, mucb Iefa if tbere be no llDloctice 
(l~ tt>lcccnent to warrant tbe (!Claim tn (be ~t1fe of aup Donr.
Hue. 

®v Loto, prima facie We babe tbe JRhJbt: lira Buoin tbat 
m.tgbt of OUtS itl tbfs w>~erOlJaUbe fet up. Jaotu tbep ougbt to 
llemonnrate, tbat tbere ia fucb a Prerogative to contronl OUC 
lRigbt in tbi9 «!tafe, an11 tbe argumenta ougbt to be cotlbtnCing 
anb unboubteD; anb it is no fEonfequence, tbat becaufe lDbere a 
~atton'£t 3!ncumbent is p~efetten bp betnIJ confecrateb a 13tfiJop, 
tbe mtlln OJaU p~erent, t(Jat wbere tbe l@BrHament's 31ncumbent 
i6 p~eferten, tbe ~atron llJouln lo(e big '!Seuefit ; becaufe tbe <lta, 
reS ate not tbe fame, fOl tue (uppofeo JRecompence anti (ltontine. 
ration ilt tbe one Cltafe, bllll not bolD in tbe otbet. 

Gnn we ate not bere in tue €ouCineration of a Prerogative tn, 
(ineut to tbe <lttoUm fOl tbe 15cncfit of tbe ®ob£rnmcnt; nOI hl 
U it Prerogative \tlbtcb refpettfJ tbe (ltontinnance O~ 3lUlp~ob£1ntnt 
of tbe fl:reafurp; fa ag fl1~ tbe ')Senerit of tbe ILUng110m, anti t.r
tenDing oJ enlarging of it bepontl tbe fo~mer @~nctice, 6)oUl11 feelll 
neebful, anti tberefo~£ tbe common Plctences of w>~£rumptiott anD 
31ntentlment ate no mo~e on tbeit Cine" tban tbep ate all our~ ; 
nap, it is ratuer on OUt line tubo babe common Riabt to we(ent ; 
ann tne tnCiff (witb @)ubmUfiott) on tue Act of Parliament tn tbtG 
<!rare, an11 tbat tbere ia neitber 1Rcco~n tlO~ ':Gook cztafr, ltO~ jutlt· 
(ial opinioll, ItO~ ilnl' ]tUlance in Il)ifio~p 01 rqrranttton , tbat 
tiJcre h1il~ eber an!, rucb Prerogative tn tbe ~tn!J, O~ Plaat£ct1 bp 
I)tm ; Ule fap tbat tflere neuer Ulfl~ a particular ~af£ lniJcretn tbe 
Jl\iucr tlitl fa p~e(ent. 

gnD, ®!' lLo!tJ, Jlt f~ no IDbjeafolt to fap, tDat there neutt 
tuns ilUP fucb p~omotton Ol a1Joinance bcfo!e tOt.a. mbctbet tbcre 
11ma o~ no, 31 llJiln not p~eteltn to anftucr; but toot turn~ UPOll 
(oem, fo~ tbat llJe\t1~tbete n etJer UH1~ nnp ~t£t(tfe of (urb a Pre-

f(lga.tive 
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rogative 1::>22fentnttotl in fJ~!, ~0 to£P now ~!)ntetitl fo~; an G:: 
rrr',lne"t a Sl'ml'll' ,- f-:"~ ~1C-,',~n: .-, 'ral-jn'c"~lts . I·,: It" 7 (;1,- t:·"p [l-,h., ~L Hw L;.J ~u ... W"~l''''''.'' vt .'1. b' .~. ,1.:,,_ .J.i ;,.~ .1). -' ~,~H ... 

110 <Sure ithe tD:z; ; n~), tfJep fJ'::'.1z ~w ':3ook trec!artmJ en rucre 
fiOe ; tbe 1BookG fap, t~Flt tt fa Gn!;; to p~erent to a "St:mfice \.:41-
cant bp p~omotiOt1 clJut 11)];0 ail(£cz'Jwrlp p~e('3t1tilllle. ')But !Jere 
tue [)oao~ tf fo far from comtng in op OUt p~ercntatio") tout be 
fa bere tn by H]2 tnbole nf:!;JJlJnt as Patron, anll aU tbat tuep can 
p~etenn, is wbcn il ~fln la DignifieD b}! p~omotton lUbo came tn 
up p~e[: ntfHil1lt, aDmiffton, intlttution, ann inlluaton, o~ bp col· 
tfawn Gr.:) :ntmc~fon, tDfrc!) ffj aU OHI?, anti ItO otbetwtfe. 
~p i.o~'J) [(Lte i)uue OaO manp flew ~arIU)C£ createD, ann we 

Ittner redO, ] (GIt [ap:t, 3: t!eUer tcan, tbat tota Prerogai.ive UJdS 
elltt (t[Cl1tJOJ to rbem, not Co mLtcb a~ tn a ~O:Jt QLafe) o~ anp 
£.rrtl!J:UICl111 0pmlOn of (lnp lUJiSC, o~ anp Reaoer upon fi ~ta
tute. 

fr;p lLJ5tJ, ] am not to Difputc wben tbe Prerogative finn COIU· 
In£m:e, o~ bq~tn in tbhl ~butCb, o~ if euer ; it ta ttme enougb 
to tl1[pute tout lUbell anotber 0rcauon offer£) it felf upon toe Plc
ferment of mp QJ:lpeut, o~ bt~ @)ucc£tro~ ; it fufficetb me to argue, 
lllbrtber i:1 :gi£l Qtafe tye !ling ffJall f]aUe a Prerogative to p~eUent 
toe nett '{1mn belonging to tbe 16iiIJop. 

-IDc,tt, ~; !Lo~tJ, f!bat tubtcb ifl confioerable 1$J, ~bat tOiS 
13enefice i.G not an Advowfon createD a~ otbera u[uaU!' are, fo~ it 
ts to cammence de futuro; ano bel1oe~ it oiffeca from all otber5 tll 
otter refpea.G; tbe rame perron fa mane a @luraHff bp Act of Par
Ii ament, toougb toe ACt it (elf fap.i1, tbe ~arill) tuas too bfJJ fo~ 
one; ann it IHtfetG in otber tbtt1!;1a; tge 3Retlo~ fa mane a floJPo. 
tarton capable of rUinJJ, ann being ruetJ, anO of rccetllfng ano 
purcuafiltg lLunli!l to fucb il batue. 31 offer tbt.G onlp to fi)elll teat 
it i::; not il common o~ninatp tRettolp • 

. t:2rct, @p ILolD, 31 tuollln futtbet obferbc, tbat tbifl ~urn 
mblcb me cfaim, i9 not a Patronage ~Utn ; fo~ it muff be anmtt~ 
teli, tr~~ tt~z Act belia rbe lee· ample of tbe Advowfon ill tbe 
'B:t1JoP ntl:j mp !Lc~n Jermyn, ann tucir refpettine JI)eit6 anti 
~uccc.-r:::,p up m:ucna ; anD fo toe @)ucccffion l£§ enatlell to be fDJ 
elJC~: j;;;;.:::J tijia ia llJne of tbofe patronage fucceffLue ~nm,a, b~~r; 
l! ;.' ': :U~U:;Lt PJfr~ntat:cn, Ulbtcb is giuen to tbe '1l3Ifi)op of Lon
CLO ! ~u crl.:?t?L; ri"imitiuio!t. ann rue tuolU.a onO penning ate tl1ffe
~.~!:: ;- ti;,;t r'8ir!1 G!u~a tbe Patronage, ann (oat lUbicO gflle~ tOe 
Prckntation ; toe fi: ff [0 ~!l [be 15ti!JoP, [be otber is bp t!urnil ;. 
(0 :)at :»),:te C:i>~ riG UJa~ns 1:: t{JC fita Prefenration, moteo look like 
n 6:~;; of (!it Eftate ill U]Z Patronage, but oillv one firff pmttw!tll: 
Prcfcntation IJtuen to tOe 15H1Jcp tnJ1C ti)Zllt O!utn,1rp ; tbta 15 niJt 
to~:; i1 am:l1Wbic[JIJe:::: t'J {jUue~.a Patron; but firfi be UJ to Dulle 
Oil:; h21enration bzfqe it (omc\3 in tJJ t~c ro~m ;mo nmnner of 
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(tutn~ p:e(cribeiJ b1' tbe aa, to Wit, in perpetual !eucc£ffton; 
fOl if otber\llt(e tbe )13attonage wouio be [0 tbelOtff)op tb~£e (iLurn5 
tn fout to one of Ulp:tL Oltl Jermyn. 

anD tben a~ f01 tbett flDbJeaton, tbat a @atronal1£ nelllIp cren
ten, ll)aU be in tbe fame pHgbt, ann UIlDet tbe rame Bu{(,6 ann 
'lttrcumllanc£f3 a.a anotber, tbat IDbjeaion can nebEr take place 
bete, b£caufe tt COlt nellet take place, till it beCOOlr!i3 a Jj!)atton. 
l1gr, wbteb tuas not, nOl can be UII it batb been Plefenten to, nOl 
lllbete a particular @~d£ntatton fa nt firft lJi\l£n bp f.rp~ef~ 
Rlo~ns. 

@)uppofe tbe ~a bnll fatll, That the Parronage f1lOuld, after rhe 
Death or Avoidance of Dr. TenniJon. would be veiled in A. B. 
but that the firfi Redor fhould upon that A voidance, be prefented 
by C. a third Perf on ; ~bi9 wouin neUet be r£tl\oneD a <[ammon 
o~ninatp ~urn fubject to tbe Itlte ~letogattlle as otberB; bete tbe 
'lI3ttl)OP notb not clatm tbts pattttufar ~~efentatton in JRhJbt of 
ll!lattonoge, but bpe.tp~efa ®tft bp :ala of @arltamenr. 

anD [ben, ~p )LozD, 31 inlltl upon tbia, «bat tbta ~ct binns 
tbe Il\tng tn potnt of 3lntet£ll ann 1\9~etogatt\le, fo~ ellerp aa of 
Parliament binDS aU per{ona, ann tnc{unea tbett atTent paff, Plt
rent, ann to come, a.a mp lLO~D Hobart fap", ann it bas toe 
1R0pai arrent, anD binlJS tbe Il\tng anti bia euccelTolS, as ltJell aa 
toe @ubjett! ~uppore tben tbe Il\fng baD been ~atron of ~t. 
Martins tn bi~ OWn Rlgbt; 31llare Cap, tbep woulD not (OmenD, 
but tbat tbf~ Ad tbua creating a nelU Parilh, a nelU Rectory, anD 
nelU Patrons, tuouln babe bounb tbe fl\tllg, if tOe Act baD gibeR 
tfje Patronage to anotbet. 

')But fbia t.a not (0 mucbi fo: toe iinuere Ortal!' ann Ploprrlv 
bere is not, [[{betbet tbe Il\tng aJaU not be bounD bp tots Act, be2 

coufe be is not namen, but tubetber tots Prerogative fbaIL bolD 
place upon a llacancp bp tbia p~omotion of an ]ncumbent mane 
bl' tbiS ACt, neUer p~er£nteD, collateD, tntlftuuD, ol in'Ouaetr, anD 
wbere tbe fira ~~efentat'on ia bp tbe fame ACt lJiben to a parti
cular perfon f Qnn tbe Il\tng is as mutb boun'O bp tbiG Act, 811 to 
Prerogative, as be tnouln balle been, tan be been particular Patron 
of tOe <lCburcb, out of 1l11)feb tbe ne1l1 Parifh is taken. 

anti bere tbe ming btmfelf JJtlleg tbe firn 1l!>ll?fentoUcn to tOe 
13fll)op of London, fOl tbe ll\(l1JJ ann J.1Deople all rogetber arc 
®zantola. Qtben, fuppofing fueb a rigbt a~ tbig, in a ~ubjfa7attO 
the ~ubject tncre able to p~£fcribc fo~ tt, be mull tben babe fet 
fOltb tbnt, time cut of minn, tnbcnfofuer tbe 3lncumbent of a
ltotbec'g W>~erentattoll tna~ p~erenten bV bim to ill10tbet ILtbtng,De 
o)OUln baUt tbe p~er£ntation ea vice. (biG hl the moll tbat tuet 
can be mane of tbf~ ll!'~eto!JatU.u·: Jaom no bonp mouln fap tbLlt 
tbf~ <!taft fall~ out to be un'Oef, (ncb a p~ercrtptign o~ tbe unfoll 

cf 
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of it; un'O fl£? fOl tOe p!CtDgatiUc, tbollgg it be pa~t of tue .fl...atu~ 
pet ebrrp Plcroilutiue OtUfJ it£; 150unnartea ann )LimitS, anD a 
reMoll fOl it too; ann toat wIJtcb ia not tnitbin tbe teafOll, is 
not UJttlJin tbe lLtmtt~, Ol elle it i.a no p~ecngattne tunt tbe fLaUl 
n!Joill9. 

~uppore tbat We turn tbf~ Argument fnto tbe manner of 
!Duerping o~ 3lntCttonotin!J, occo~nil1!J to tbe p~ilctfce of tbe Ci
vilians", \Doat if toe ouopnance be lI!, p~omotton f ~be wOlDe of 
tIle Act are a natural Anfwer to tbat !1l[)uere, ~bat tf)e Recto: 
i1}lIH Vinje tf]c fttll lincumuencp bp p~e(fll£at'On of tbe 15il1)op, 
unn tf)t1t 19 rbe optniotl of tbe ACt, of rbz Illtng uno Jj!ldrfta
mcnt. lBut ~~. Attorney fapil no; toe fttug fi)all babe tt bp 
t.9JetocrotibC. 

1l3eflO£9, ale know tIJere tua~ goon rcafoll in fact fo~ tbf~ 
JPlobifion, fOI tbe 15UlJop tuas ~atton o~fgfnallp of tbe ~utillJ of 
~t. Martins, out of tubicb lbfa new ParHh hl taken, anD tbere 
being potnblv n teafoll tubp be fiJouto babe tbe Bra Plefenta. 
Uon, Ulben it 1na~ taken out of tbe Pari!h of wbtcb be waa tbe 
o~llJtllal Patron, ann a tbltn Prefentation gtben aWilp to a tltana 

get, it ll)ews it lUna a patticuhlt llelignen kinnneCfj in tbe Parlia~ 
ment, to tbe 1l3UlJop, tn tecompence of llibtlltng bis Parifh. 

anD tben, 6J1}p JLO~lJ, ~bere is anotber tbing (onliDetable, to 
fiJClU tbat tbete fa no neeD to (fratn tbe Pl£togattbe bete; fo~ on& 
anD tbe fame perron being Parfon, ann 3lncumb£nt of botb Pa .. 
rithes, tbe ming ba~ baD tbe effect of bts p~etogattue upon tbe 
p~omotion of tbiS betp 3lncumbent ; fo~ tbe ming bilS p~erentel1 to 
tbat (.!tbureb into tnbtcb be came, bp p~£rentation anD tnnuatoll; 
but here tne tnlill upon it tbat tbe p~erogatiue cannot opera fe, 
beeaufe be come illto tbifj ILtbing, not bp noniltion oftbe ~atron, 
but of tbe ~arliament, ann confrqucnttp, ao 31 fatD, of tbe 
J1\{ng b(mfelf: '15efiDes, tbbl Act of Parliament gfbtng tbe firll 
Plcfentatton tn tbta manner, it nor:fj of it felf binD anD fo~eClofe, 
tbe p~eroB'atibe, being intronuctibe of a new 'Law, anD of a "elU 
LaW upon a neW ~ub;e(f, it implica ft nerratibe of cberp tbing, 
lUI)tcl) in contcatp to tbe pm:uietn of tbfa act ; ann tt ta IJO 
!lD1:J;ectton to fa!', tbilt tbe Il\tng (£) not obltgell bp it, if be be not 
namell,fol tber~ are ntimerOUe~arf~ in our '15ook~ tbat p~oUe blm 
bouao, tf)ougij cUen \U~lfte be iG not namen ; all tbllt tenD 
to tbe p~omotton, anD PleUent tbe Dec,lp of JRrlhJton. \8)0 bl 5' 
Co. 14. ann II Co. 68. @>o bp all tbe acts tbilt ate to glue 
[peen" remeop again(f [[1 rOll lJ ; be fa bouno bp tbe @l>tatute of 
Marlb. Cap. ll.. again(f niltrilmiurr t!£ltilntG to anfwer WHb: 
out [[(rtt, a~ tIJC 2 In.!1:. (4! ~ntJ 169. attn bp tbe 0ta
tute of 32 Hen. 8. Cap. 28. concerntng DffcontfnuartccG, :2 

fnftir . .')8 f. anll 682. becaufe [i;2P ace milO~ to ~t\)e bet wbo 
t'"\ (1 ~.. 'l f1an .-.. ~.. .J \I 



ban a r(gut a mo~e fpeenp lRe:m::op, to Wit, bp Qfntrp ; Wbere 
at tue ([ommoil-F ... (l\ll, fiJe ts fn~cen to a real aaron; (0 is BJrk
ley's <lLaff, Plowd. 233· I Co. 44. I Inft. [16. t!ruc ~ing 
ia boUnD !:IV tbe f6itatute De donis, ann tbe tcaron gi'uen i£1, bf.' 4 

caufe un alienation tnouln be II \1J~oniJ to ~lle ~ubtect; tbcrffo~e, 
unquefftonablp tbe mini! ia bounD up tbia act; fo~ bete moultt be 
an injutp to t\}e '1BiflJop bp tbe lof~ of bia Nefematton upon 
tbfa p~Ctogattbe. 

~ntr, 3lt ta nom no IDbjectiol1, tbat tbi!l laUl is; in tbe nfffrma
tib£, becaufe it t~ 3Introlluctitle of 0 new lam in UJf betp @luu, 
jea 9Jf)att£t, CtenteD de novo; lJefo~e tbe Act tbe flUng ban ltO 
E\i~bt, anll if be ban none before, be can onl!, baue it nOID, bow 
anD tuben tbe ACt giuer; it; not cO!1tratp to it, Bro. Tit. Remit
ter 49. agteeD I Co. 48• ilnn 2 Co. 4 6. ]f ILmrOtJ be 
ntuen in fee, to one \Dba 11ma !(t'cnant ill tapf, bhl ]truf UJan 
not be remftteD, becaufe tbe latter ACt takefl a1113p tbe fOlee of 
tbe ~tatute De donis. 

8uppoling \De ban been enacten to be tbe ~atron of tbfG 
!Lining, attD it ban e~i(feD llefo~e, anti We baD befn befo!c l@a. 
tcons in!anotber notutc,tben tbete ban been no Remitter, beCtlufe 
as to particUlarfl tbe ACt fa like a 3!utJgmettt, ann effopg aU tE>ar .. 
tte£j to qtlaim, otbet\Dife tban a£j bp tbe ACt, [bongo tbat of Re. 
mitter be a 1title fanoureD ill fLatu. ~bcn tf tne babe tbf~ on I!' b~ 
fo~ce of tbis ne\D ACt, anD anotber 11Jouln Plefent in our rl[ urn fa 
lJiben, it lnOUID be an injurp if a @)ubject OlD it ; ann confequentJp 
tbe mtng cannot no it; fo~ tbe Plcrogatiue tubtcb tuia ACt gtne~, 
o~ ttlbtcb tbe <!tommon-la\D gillCS, not fncon£iftent tnitb, o~ con~ 
tranicto~p to tbe particular p~ObmOll of tbts) ACt, t~ not pet come 
to take place. 
~bougb tbiSl be an ~ffitmatiuc law, pet being inttonuctfbe, o~ 

neatibe of a netu tbing, accolDtng to tbe Rule in Hob. 298~ in 
Slade ann Drakes ([aCe, tf tbe fnbjel.l ~att£r, bc nem, ann tntro: 
nuaibe of a netn tbing, it tmplie~ a Jaegatfuc of nU tbat ia not 
in tOe purbietn. ~be 3 I of Edward 3· C-ap. 12. toat p~erCribcg 
tbe fo~m of telltef£ing QfttO~ tn tbe QtOtttt of Exchequer befolc 
tbe 'Ql.;teafutet, i!$ beltl to etclutle all otlJer ®etboD£', betl1lJ intro
'Oudfbe of a neW "flatu; ann (0 tnaa it refolneD in tOc ([afe of tue 
JLo~ll Mackelsfield ; anll tbou130 it lie a pJrticUlar (!!:tp~(mon 
¢I\ffirmative, pet it implie~ a gcneral .Jaegatiue too; fo~ botb 
((m uebEr take place. 

Q(nn tben 31 1110ultl obferue, tlJllt all lll'lerctfptfon~ ann <!tu
ffom~ lnill be fo~ecloren 11p a tutu ACt of Parliamcnt,1I111rfa faben; 
nnll tucte t~ tbe [arne teMan tfJut tbc p~crollatiue fiJouln br, 
f~l? it i9 fo in tOe mtltg'~ Mannors, il~ tueH n~ the Mannors of 
tue ~twJect', a~ to <!CtUlom~" a m!rre tt~ilf n q~i'm map P.1Z'" 

fntt)~ 
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i'cribe to baue a Qtuftome G!Jiliml ;:m Ad of F~irliamem, wl;€i( 
biG Plefcriptton if) fii~jdJ up tlJfit, D2 8lWtgcr Act; ~o is tbe 
l Infl:it. II 5. 13ut t[G~'[2tlp fl ~0:m (ill11101: p~ercttiJe to, o~ 
nllell[Je a QLuftom arrr:t!;ff ,m Act of Parliament, becftufe It if;) 
a matter of B.e(o~l1J anti tbe Iptgbeff iReco~o tUtU we ImoUl 
of. 

~uppoanrr, tfJat bp a 'l5p·lLatu ®one~ imu; pavable Annually, 
ann one ano tlnentp nap£; of Grace, nottllttl)finntlil1g anp <[u, 
nom f01liJe tnnfttl1lJ of furb a 1Bp-f.aU'!. If nn Act come9 HnlJ 
rape it fi)t1!! t"e paitl ~uattetlp, up ft£ll t!'D~tiiJ!:5, tDle tiJ;U 
alter tDe Li1U1. ] mull agree tOut a CCHluftent [)€1Hfe G~ @1ta
tute, In no Repel'll o~ B.ellocation! 13ut if tfJe nell) Act gibes 
if nztn <!Efiatc na tn tots; ~fI~e, tbete tbe latter (baH QI:ontroui tfJe 
fo~m£t; fo~ tOt0 amount£) to a Repeal; onn fo tue lLo~na beln 
ft, an tt wag bell) til tbtg ~omt, tn tbe ([afe of tbe ([faft or 
toe Jl!)ence, tzttn:enFox ann Harcourt. ann in V~. fofter's 
~are, 11 Co. )9. (toe muerp Wag upon tbe @)tatuteS .of IRe. 
cufUilep, \lJbetbet a ~un mflJbt be l\!>lofecutctJ fo? botb toe 
~enalttff$ : anti it t~ gelO be mtl1bt, becaufe tbe ACts tucre COlt# 
fillent ; but tberc tbe )Rule t~ taken ann agteell, 3lf all Ad of 
Parliament gibef$ a llDotver o~ an ]ntercff to one )petfOff, 
tbere bp tbilt e.tp~ef5 [)clignattott, all otbetS ate e.cclui)· 
en; ann fo in cafe of Qlffatc$, toe fame muff bolO; afj ia citeD 
in Stradley ann Townfend's (ltofe, Plowden 206, ann 1[3. 
ann in Gregory's <[are, 6 Co. 19. fiCbe fame tRulea taken anD 
agreen, tbilt a latter @)tatute in toe affitmaUue UJafl not <[;1.111" 
trout a fo~met )Law, if U)£ fitff be particular, ann the lattec ge
neral; mofeo fmpltea tbe contrarp if tbe fact were otberwife, aG 
it ta bert. 

'<[b~ Qtafc tbere wag about tbe [[lenuinIJ of Qtlot{h not btl,. 
bing [cruea @)Cllen ~earn a~ an app~enttce) flgatnll tbe @tflg 

Hue of Philip anti Mary ; ann tbe ~ueffton tung, tugetber 5 
(If Elizabeth ban Repealen it: ann llgreell it tHO not,()ccaufe tbe 
fo~m£t tuna pltticulat, attn tbe latter; general; but if tbe fo~
mer bl1t1 been general, anti tbe fatter particular, tiJe latter woultJ 
(onttoul it ; ann U)e tunr. E\tllc l)oiOi3 in tbe Qtafe of tbe n,iltg, 
aG tn tbe ~r(b-13m){)p of Gamerbury'5 <[afe, 2 Co. 46. Hob. 
j 10. (I.i;c 8.~iefttO!t tua~ if lLanl1~ come to tbe aftt{J up 3 I or 
Hen. 8. Cap. 13. OJ til; 10 Edw. 6. !ann it Ulan objectetl tbat tbe 
larcer Wag in tbe 9JEtt:mattuc; t1ttn pet bdt) it came bp tbe fatter, 
tlecaufe tboqji] tbtl' mere ~Hfirmatiue UlOrO~, pet tbe (utter 
tuere DiKf)~ZI:t(P lSem~(iJ, ann tile lall belOIT of ng It)tgb ambo, 
tttp ne tile l!:Huer, ttz rlltt!:t aa :W!ll take place. 

JElow, mp JLO~lJ, g:t!PP'Jfe J; f\:JIIID (romit t!Jot tfJere llJotdtJ be 
110 <Zrontrf1ti~1ion fpJ tf)( f'\~niJ ! Ci 0JUC tbe tke ll!>~etolJatllle 

PlfUnff-, 
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p~e\JnU, tDlJEtC tl)e act of li!>iltitllmellt crenerilUp JLimiu6 tbe Ip~e' 
(entation, o.£) tubert it \nos:; anctcntfp 19lcfentll.btf, bECtlufe tucre 
t()C It\tna mop babe (ucb a ~~et'o(\i1tt'iJc) an!) 0 ®iln nIH be a 
J;>attolt of tbe lLiuin!J, a~ be UH19 befoiC ; pet bete it UltU not no, 
l1ccflufe tbe mtl1g can ntuct babe tOin t[3~efentatton anO tbe 13i
fi)op too, ano being patticulatp \lffiE'O fo~ tbe £ita JJ3~£renta
ttOll in tI)e 1l3111Jop, it muff 110 llC(O~ntnlJ to !be Ad. 

'ij:b£tcfo~c, tbcte ifJ a ban llitIerence nOill, betlOecn tbe renfo" 
of tbe one Qtare nnn tbe otber, wlJen tbe ~attonage comes to be 
til eererctfc, onn \nben a particular lJ3~e(entatton to rbe JLiUiurr, 
f!) gillen b!, e.rPlc(SS [[lo~ng of tbe ACt of Parliament ; uS fa: 
3Jnffancc, ill an Act tnbete Cll:burcbc9 ate ~ntteo ; llU tbat fo: 
1Rebunntng tbe fJ.Cburcbea in London, tbere 'tis OrOerf'D tbat tbe 
fitll ~~£rentation tlJouln be bp tue true 19atton of tfJe ILttJitlrr, 
of tbe bhJbell Malue in tbe Jl\ing's 1600[{9. @)uppo£e tben, tfit 
Jl\tng bappett'n to be a 1.l3atton of tbe fLtttfng, (Of tbe lelfet G:la. 
fut) a9 be i~ of matt!' tn London.; t(jete it ia belD, anD batb been 
pzacttCeD, tbat tbe Ilttng couln not babe bt5S Qtommol1 Jl!>lcroaa
Ube of tbe firn ~~ercntatton, Wbfcb be ball) tn alt otber Cltafes, 
lUberc biSJ 31nt£tctl ts tntermfren \DUb ctbetS, as in tbe Qtafe 
of Qtopatcenatp, tubere tbe poungetl is in [[tarn, be fi)all Pl£
rent fira, tbollgb bp tbe C!tommon .. l-aw, tbe e10ell ta to babe 
toe fira ~urn; but Wbete an Act of Parliament p~£{cribeJ3 a par
ticular wap, tbougb tn tbe affirmattbf, tbe metboD limftten in 
tbe affirmattbe fiJall take place, ann ffJall controlll tbe common 
~~ttogatibe, tnbtcb tuc Jl\fng Wouln babe of being p~efl~rren in 
31ntettff, befo~e an" otbetS ; ann 31 (annot fce but it mull be tbc 
fame tn tbiS fZCafe :' ann fOl a W>:ecenettt tbcte tuaa ~~. Crook'S 
CZl:afe COl Wood.fireet, tn Doctor'O Commons, befolc tbe O£lec 

gates, anD upon aOb1ce, tbe King'6 w>~erelltee acquiefc£lJ. 
~p 1L0~n, pou will confiner tbe Bearon bam tbr King comr5 

to be ttempt out of an Act of Parliament; tt can onlp be bp con
firuction of lLaw; no\tl tbat conllructton fiJaU ueber be agatna tbe 
£tPler~ im1o~'bS, @len(e anti Bea(on oftbe Act, etrber platnlp ct
PleffcD in it, 01 platnl" tnfetrable ftom it : ,mow, bere are tbe e.t
p~crs [[10~'D11, ann tbefntent of tbe Act botb concurrIng; ann 
tbeu tbete is a great neal of teafon fOl tbe makiulJ fncb a QIon
ffruction as tbia tne tnoliln babe; tlJat it is an Act fo~ tbe p~omo
tttllJ of )Religion, ann tbcn it fiJoul'O babe bounn tbe 3lntctell of tbe 
King: Jif be ban been Jl!)atron of tOe Jl!)ariflJ of ~t. Martins, tben, 
mitt) @lubmtfllon, It will bfn'll tbe ~l£rolJatt\.le, tbouub 31 [up. 
pofe f01 tbe P·lcfCltt, tbat rbe p~etotTati\1c llJoul'D oprratc, if it 
tnere an Ol'Dinarp ([urn of a p~erelttntion. 

~berefole, to (ap, tbe King fi)aU (Jaue fucb a p~cro!Jat£ in fU(i) 
n fZtafe as; tbf~, fa to no \O~ottlJ, onn to nenp tbe tnol'O~ of tOe ~a ') 

tuhiCl) 



1ubfCb etnefftp fapo, tue '15H1JoP tlJilll Daile tt ; alln tbc King ann 
IJz botf] cannot; bennes, our p~e(£lltee waa nrUer t!>JefetreO up 
toe King, UJijfcb fa tbe rca(on of tbe ~~eto!J{lttl1e. 

ann tlIJi1ltt, Wv to~o, ttJitO ~ttbmi(fion, Jrftff fruita anll 
~elltbg ate not refctu£o out of tbin l})iitifl.h an tbep are now in 
o~ntnatp lLiuinl\g, ano tberefolc not OCll1anOable, becimfe tberc til 
no fabin!! til tbe Act fo~ tbe King's lRilJbt; alto 3J 00 not Doubt 
but tbep tum fap, tuat fltet jftuttll anO (!Cem{Ja ate Due to tbe 
King bV Qtommon-lLaw, tOOUlJb toe quantum be retrieD bp tbe 
Act of Parliament, anD tOep were tlNrp enotllJb fn toe laceRetgns 
to babe cttlctcO it, but it toas 'llcnieO in both l1)oufca to be ]nrert~ 
cn in tofa, tbongo it be tn otbet aas; fo~ erecting of new Parifhes 
tbere t;; rrenetnHv [nco a rl1UfnlJ,aa in tbe art of @>t. John at \Vap· 
ping, uno t!jilt II mention of rebtUlning tbe QI:burcbe~ of London 
after t()e .jftre. 'C[bere are CtPlcfs llD~outfions anD ~ilbtngg, 
ltlbicb IlJCl1Hl tOat rutb a ~illli"!J tg necetfdtp. ano t(Je @>totute of 
the 2.5 th of Hen.8. Cap. (. wbich gabe ann annctt tbem to tbe 
<!trown, baa been DeclareD to be affirmiltibe of tlJe QJ:ommon-JLaw, 
ann tben tbete fa 09 mucb rea(Oll to argue tbilt a eabfltlJ flJOllto 
be as necrlfarp fo~ tb{~ @~erogatibe, as rOI tuat otber RigOt. 
~p lLo~n) 'tm it fa once p~erenteo to, it cannot be (<<bJett ta 

tOat ~~eto!Jattbe, (whicb fo~ tOe p~efent ] UJUl not ot(pute a· 
gafl1ft) becflufe tue courre feemetb to tell' upon tbeautbo~tt!' of 
lVoodley's QCafe, but pet that can be no IDbjettton, fOl It tG 
plain I!, oifftnguUIJable from tbe Qtare of a ®Nntee of the nett 
QuoplJal1(e, WOO comea in toe QCafe of tbe <l5zantol, anti take~ btG 
®lllnt, fubj~ct to all ]ncumb~ance~ nnll 'QtitieiS uta \1Dlantol tuai 
fubject to. IDllra hlllO\'u fitll bp tue Att of Parliament, tbeir's bp 
Suopnance, bp tOe p~olUottOI1 of one Plefentetl bp bim tbat Qtlaima 

£0 unDer tbe 1l3'tltrol1, ann tbat ia tue fame nG tf oe ban been p~e' 
fenten bp btmf£ff; tbt~ Qtafe tn not Co, fo~ We cannot fap be ifS 
lP~efclltee ta us, o~ anp otbet tbat ([lnitlta unOet us. 

SiSuppofinlJ tbe ACt batl £tPlcllp Declare'll tbat DZ. Burch 
fiJourn b)ue been ~ollilten bp tbe 1.l3tfiJop. to tbta JLtuinlJ, upon 
tbe fita 9.i.10ptHltlC£, tben tbep fcaree Will p!etenn tbat toia ~~etOc 
gaUue tlJoul0 tolu: bolO of it, upon tbe p~omotiol1 of Dl. Tenni~ 
ron. {sI]ep filP, inoeeo, no ®~ant but muff come unner tbe QtOlld 
tilllJ£IlCP of tOtS }PlCtogaUbe; but tbev fup on Act of Parliament 
(anllot a!t~~ tt, fo trJat it is not Ilppttcable to OUt Ql:afe, eUber 
in t£fpea of tue Limitation, no~ of tbe ltt.ng'a ~~etog'atiue at 
liltIJC. 

]t baa bEen infHlen on, tbat U)e tJitTerence ia tritling betUleen 
t!Jt~ uno tue CJtOet QCllfe of t)~. Lancafier ; nop it bits been faiDs 
tbat tuts ltHH) n niching in tiJe 'lSiltk, i.lnll tbe opinion on tbetc 
floe ifJ it t\ otlf1lt11um, fo tuat it WJ,G below tbe l.li!Jntt~ of tbfa 

qtourt 
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QIoUtt to lJ~(\J1;: nil Urrrumcnt about it, ann tbilt it tutU, (HIt tbe tn. 
tent of tl)e iLuUl to £,tempt tbi9 ILtbmg from tiJc <Eonmwn Q.ttlfe 
of otberfl ; Gnn tlH't tbe qucfHon is not, tnbetUft tbe ~,[lD;na of 
fin act U)GU binD 8gflitHl tb£ lJenerollRetlfon of tbe !L~ittJ wvt~b if.) 
1'01 tbe l\D~etogatt\.1F. 

£l@p iLC~tI, [(,He tnuff upon {t, '([tung toe intent of tot!l all to 
lJifi'et£ncC it tn tbl~, Of;; tt blitb ntffet£tlc€'O it m feb£tfiI oruet pat'
ti(u!Ut~; bOIDeller it fufficcto, tbat toe fittl \l3~eretltation U3 bp 
ftp~e[~ [[lo~n9 £tcmpt, elfe tbcit JJ.\~nnn£fS) to tbe 13H1)op of Lon· 
d'on UHla fnHlmtf. 

~bep fap, tbere tuouH.1 bane been (pecfel, anti otb~r wo~na ufetJ, 
if tubot 3! argue fo~ bun been intenDeD: 13ut tbat tutU not teatb to 
tota fita l\D~erentation UJbatfoellet it map to an!, afterwarDs; unn 
Iikc\11tfe we return tue arcrument, ann fap, 3lf tbe contrarp ball 
been {"retineD, otuet wo~n~, ann contratp tuo~tl13 tuoutn ~alle been 
ufeo. 

ann, ~p JLol'O, 3lt ifj no argument to fap, ~bat if a ([lacau
tV ban becn in tbe See of London, ann tbe '@:£mpo~altiea in the 

. m(ng'g {l)ann~, tben tue 'king mull baue p~erenteD, ann not tbe 
~H1JoP; tbat woulD bp no mean~ conttantct tue act, fo mucb a5 
tbta notb, fo~ tbat ban been tbe fame, aa if tbe '16tfiJoP ban none 
it, ro~ tben tue li\ing fo~ tbat time \1.1aSl tn Loco Ordinarij,ann ba~ 
nil tbe ')Benefits; aSl be ban. 

Qun to fuppofe, that if mp ILOln Jermyn ban been attafnten of 
~tearol1\ tbe l1\tng fiJoutn p~erenr, tt woUlD llC conttatp to tue 
[[10~tlS3 of tbia act, tbat tS3 no argument ncttbcr, fOl in tbe ([are 
of Gttaintler, tbe mtng c!atma tn tbe IRfllot of the WJcrfon fa at~ 
tRil1tetl, anti tbetefO~e tt fa ItO C[onclUUOll agatna u~ neitber, no~ 
f"neen anp \[onclulion at aU. 

ann fo~ tye !!ObJection if an Ei1:ate Tayl be gttlrtt bp act of L9ar. 
liamcnt it is nocltable, tbat hl not anp argument in tuta ClCafc 
neitb£t ; fOl ruppofe an Act of Pjilrliament fap, \tbat A. fiJali babe 
tbe ~anno! of D. fo~ ann During bhl lLife, ann after bta oecea£e, 
it fiJall ne(cen'O to, o~ be £t1Jopen bp C. o~ bp tbe eloefi ~Dn of tbe 
')Boo!:, of A. tbat fiJilH be tbe.n tilling, 'llltu flll)' \:1)811 fap tbat a· 
gatnft tbe(e \11o~nG, anp ~a of A. U)all P1ctlent ,m QCn;opmenr fie
(orntng to tbe Act ; no~ can anp tbing Vl· Tennifon noto o~ ngre
I?tb to (n~ no ID.uelHol1 be nott) to bia 0\1111 te~omotion) binDer 
tbe [)pnation of tbe act of Parliament. 

ann tbounb it ta but a rrcncral Argument, ttbat tbe '1BifiJop of 
London Oath no mo~e Rtcrbt tban tbe QrOIllUlOI1 (jBll1ntre of tbe 
nett abOllJanCe baa bp bta @~nnt, fbnt i~ no clofe reu[oning, fo~ 
tlJfre f9 rome Oiffetence l1£tWC£lt tfJe one nnn tbe otl]cr ; ftJ~ in CUt 
QI:nre tllz ([aim unDer an Ad of Parliament, tbat can (oanuC', (if· 
Ut, mmW, ablioge) tltmtnifo, quaHfp, cnlorgl?, (l~ ttt'wDf!:t enp 

., Qfummcn 



------------=~-~--, ~ 

Trin. 6 \IV. & [vI. 
~ommClt "Latu lRtiJbt, ann tben bere 1;1 panicularis defIgnatic,; 
wl)ico {a ul\uapa exclufio alterius, an Act of Parliament bauing 
tbe <Zrommon LalU anti tbe 13~eeoJJatl\1e too unllee ttfl ~on~ 
troul. 

ann to ebinencf, tbat tbe ~!zro!JatitJe IS not fo mucb uaIUetJ 
in fLaln, ne an 3lnteteff tbe ming uatlj, we llUl!' fee Baskervil's 
<[a fe, 7 Co. 28. 3lf tbe ll\tng uaa tue t!:ttle to p~erelit bp J1~~~r:;, 
anti tbe }?Iatton p~erenta, anti ufa ~le({mtee ta aDmitteO, HUll· 
tuten ann tnnuaeo, anti llpetu, tbe nttng batt loIl bfa ~utn ; fo~ 
nullum tempus occurrir Regi ettenna Ollfp robere be f10£i an ]nte~ 
rea certain ann permanent) not to ft HmiteO 19~erogatiUe 
'\tltle. 
~p )Lo~n, ale babe aU tbe common fltoPidt~ of gl'O'umerrt 

on OUt fioe, tbat tue lL,tnlJ'~ ~lerogatiUe if'botmiJ, ~e(flu(e not 
(abeo, linn tbe aa la fo~ tbe lBendit of tbe <lCburcb, nnn tb(]t 
wbttb me bumblp fnfill upon fS tbi~, ~bat not onlp tbia t~ a nem 
Low, ann incontinent tuttb tbe fo~m£r, afJ to petrone attn tbfn!J~, 
but toat tbla atloioance fS upon tbe p:omotton, of a perron "fIlet 
p~e[enten bp ua, but tubo comea tn bp aa of @atltament; ann 
tbel' can fiJ£\U no 1lD~ecenent fo~ tbe W>~eto!Jattue tn tbia QL:a(e net
tber, ann tf It be, tbat be batb a @~etolJattue in o~ninarp (!taCes 
to P!efel1t, be ought not bere tuben we claim tanner an e,tPlefS 
particular Limftation bp particular tl1Oln~. ~uppore it ball been 
IJttJen to tbe arcb·15fl1Jop of York, blbo neber ban anI' thing to 
lIo ill tue ltbtng befole,be ban ban as mucb l&hlbt to p~efent as tbe 
16ta)oP of London baa now, ann tbat tne toke to be gOOD; ann 
tbe fame act tubicb mane tt at fitll a l)3attfi), hl tbat Ulbtcb gtuce 
tbe fitll ~le[entatiotl in a particular etP~ertl map, anD it UlOUJO be 
the fame if tt ttJere giuen to a @)ttanger, ann tbat contlrutng it 
fH; thep Utoultl Uu 11e it, to leabe a Loop· bote fo~ tbtfj 19~erogattue to 
uet tn at, ia to obettb!O\ll tbe 3lntenttoll of it. 

And for thefe Reafon:s we pray your Judgment for the 
Defendant. 

Iii Term~ 

-



DE 

Term. Sana. Hill. 
Annis Regni Regis & Regina:. 

Q!!arco & Quinto. 

Die Mercurij 8 Februar~, Anno Donl. 1692. 

IN 

BAN coR E GIS & REG I N }£., 

: 

Harcourt verfus Fox. 

Sir T. Powil. M~ lOlb, 31 am of Qtounfel in tbat ~are fo: toe ta(afn~ 
tiff. 

y.. Dolben. fitben go all, €§ir. 
Sir T. Purvis. . ~tlP it pleafe POUt lLo~UllJ{p, Simon Harcou~t .t!efq; ta 19fatlt~ 

tiff, anD John Fox (!ffq; hl DefenDant, ann tbl~ Ul an aaron up
on tbe <!Cafe bloUgbt bptllap of Inclebitatus AfTumpfit bp tbe ~latlt
tiff agatnft tbe Defentlallt fo~ fo~tp ~btUtng~ bp tOe DefenDant, 
ban anti teceilJeti fo~ tbe 1\:)lafntfff~ nre; 'Ctbere fa ~ on affilmpfit 
pleatletJ, anti upon tbe ~r!,a[ of tbat 3ltrue, tbere Ula~ a (pettal 
dlrrntrt fountl at tbe Nifi prius befo~e POUt lLo~tlnJip, ann tn tbat 

, fpectal merOia, tbe 3Jurp no finn, 
Firft, (!tbe @>tatute of 37 Hen. 8. intituietl, a Bill for Cufios 

Rotulorum and Clerkfhip of the Peace. 
Qntl tbcn tbe [lettlfct (Joea 911, nnn fintJG tbe Act of ~atlta

ment mane ill tbe fita ~eilt of' :ll{ing \Villiam ann mueen Mary, 
]ntttulcn, An Act for enabling Lords Commiffioners for the Great 
Seal, to execute the Office of Lord Chancellor, or Lord Keep
er; finn toe dler'Oict notb liketutre finO reuetal ([lilUres.; in tbt~ 
laff Act tbat particularl» relate to tbe !IDfftce~ of Cufi:(lS Rotulo
rum~ an'll Qtlctl\ of tb& l13eacf ~fJcn 
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,-, 'iEben tuep finD, CUilt ti]e Bi[!bt ~)01HlHrilblc Jehn, ~,lrl of 
l.-!atc, UJlla bp lLetter~ \;:>atcnta ftom t!j!$ King flliO ~cen, 
oaten toe 9th [)i1P of july, til the firft ~fur of rU£it P.f:g,;, iH> 
cOluincr to tbe ~tiltute of 37 Hen. 8. Ultltle CuHos Rotulorunl 
fo! tlJe ([ountP. of Middlefex, unn tbep fet fo~tb tOe JLect£t'fj i3~-
lento lit h<1:c verba. . 

~fJep nett fino, -m:bat tue ~fficc of Qtlnk of tbe lPftlCe fo~ tbts 
(}tountp hCl!tIJ tben bOlO, tbe QCotl of Clare bp UltittnlJ tmnet bl~ 
f).1110 ann ~eal tbe 19th of July, I Will. & Mar. £Dill JElO!llt
natf.', 2PPoll1t ann aJl:onftitute tbe ~lflintiff, ®~. Harconrt, to 
be Cll:ierk of tbe JF)eace fOJ Middlefex, fo~ [0 ton H ttme o:llv, 0f5 !Je 
fiJoulO well ilemean bhnfelf tberetn, anti tbe Jinrtrumem if) l.kcs 

WtCc fOllnn in hxc verba 
~b£p ulCo finn tbe }plaintiff to be a lSerfau capuble ann fufft~ 

ci£nt to baue anD uecute tbi~ IDffice, anD tuot be Of 0 take III)on 
bim toe Q.Etecutton t1)ereof, ann tbot befo~c be ilin fo, at tbe ~Uilt .. 
tet ~emOI1~ fo~ the Ql:ountp in open @)ctTtona, be took tbe £Datb 
requtten bp tbe Inn mentionen Ad: of tOla King ann ~een, ann 
tbe ®atb of Qtletk of tbe ~eace, ann Dill no ann perfoll11 aU 0-
tuet tbtngg l1£ccffotp to make .l)tm a <[ompleat Qtlctk of tbe 
~eace, nnn tbat During aU tbe time tbat be bin (!f,terctfe ann Qf,te 
tUlte tbut [)tIicc, be tHn well bebaU£ btm£elf tfJerettt. 
~ben tbep finn, '(tbat on tbe fiftb of February, in tbe tbfcD 

~eat tlf tbe King ann Queen, tbe Qfatl of Clare \Uaa in nue 
manner temOtleD from tbe ~ffice of Cufios· Rotulorum, anti tbe 
lRi!Jbt tpottouruble William, (,!fatl of Bedford tuns, bp JLtttet~ 
ll!>atclltS of tbe King ann QEeen, oaten tbe 6th of February, ill 
tbe qrbirll ~eat of tbett lRclgn, mane Cufios Rotulorum fo~ tfiia 
([ollnt", acco~ning to tbe ~t~tllte of 37 Hen. 8. anD tbofe JLet
ten; ~atent£) ore 01[0 faunn in ha:c verba. 
~bep finl), ~bat tbe <!Earl of Bedford bp a [[lrfttng unnet bfa 

~Jimn ann S5lcal, Daten tbe I ~th £If February, tn (be .fourth ~eat 
of tbe King ann QEeen , conllttuteD ann apPoil1ten tbe [)efell
Dant, ~J. Fox, to be Qt[erk of tbe lSeilce fo~ tbin «ountp, to 
fJolO tbe ®ffice fOl, anD Outing tbe time tbat tbe \'tarl fijottiD 0(
(Up!, ann £,terrife tbe IDfflce of Cufros Rotulorum, fo ns be tufU 
tJ£l11ean btmfelf tberetn. 

(tf)ep finn ItkelUifc, -crtbat 9}!)~. Fox, tye iDefennant, is a ~et
ron capable (loti fuiflCl£m to baue autl ererctfe tIJe ~lacr, ann fn 
open ~emon~ DiD tol,e tbe £Datb requften in tbe late Act, ann 
DiD all otbct: [binge trqulfit£ to qUl1HfV bim fOl tbe i)ffice, ann 
DiO tbcreupolt entet upon tue Q2tecuUon of it , ann, nuring tbat 
time e~etuten it, Ofo Well nemCilll iJtmfelf tfJcretn, ann Din toke 
tbe fcea belollgtnlJ to tbe IDfflce, UlI):ru {iFV unn to fJe to tbe \la· 
Itlc of flue ~bflltn!JfS. 



Tut, wbetber o~ no tbe @[ilfntfff oug{)t to tc(ctUe tbig flue 
€'j,lJtlUngu I1lJilin(t toe iDefcnDJut tlJep cannot tEll, but fubmlt 
to.it, upon tbifJ tubale mattel: tUUG founD, to the C!l:ourt. 

fl@p Lom, 3i take it, tbe lingle ~leffton tn tbig <!tare UpOll 
(pH Uti [letnfct will be, mbetbet o~ no ~~. Harcourt, wbo waG 
tmlp conrrttuteo <2Lletk of tbe )1Deace fOl tbe <l1:oump of Middlefex 
up tf)e QCil~'[ of Clare, mbUe be Waa Cufros RQrulorum, Din 
tberebp become <!tlnk of tbe ~eace fOl JUfe, onlp remoueable fo~ 
~t§3bebii\liout, o~ llluctbet bia Cltontil1uance tn tbat ~ffice DepenD. 
en upon tue (ltominuance of tbe Cufros tn bta ~lftcet fo ao UPOll 
bt~ Deatb o~ Remount, the ClttcrkfiJip of tbe )13cllce UlfU3 to ceare 
nutl be DetecmineD. 

9nll 31 no take (t, with Submfffton, tbat be WaG, anti ffm is 
(!tlerk of tbe DeceMe fOl bia ltfe, onlp r£mobeable fQ~ ~tgne· 
meano~fi tn bia ®ffice, anti not iDepenDant upon tbe Deatb, o~ 
remoUnl of tye Cufios Rotulorum; ann to make out tbt~, 3lllJaU 
tonfiner tblce tbtnga; 

Firft, Il>otn tbi~ ~attet {(oOb at QtOtl1tUOll Lam, 31 mean, be
fo~e lbat etatutc of 37 Hen. 8. fo~ llrtctlp (peaktng, ot ([ammon 
)Latu tbere, tuas; neUber Cuftos Rotulorum, no~ lutlice of fbe 
tecate, nD~ (ltlttk of tbe @eace. 

Secondly, )l>olll it aoo'O upon tbat etatute, anti anotficr lUbtcb 
31 fiJalt babe occation to take notice of, tfiougb not founn in tbe 
[tuntet, ann tbat is 3 & 4 Edw .. 6. cap. I. anb 

Thirdly, i1>01ll It notu fianl1Si at Plefent upon tbts late Act, ill 
tye tirO: ~eat of tbfS King anD ~een about tbe 1L0:OfJ q:onunilft
oners fo~ tbe ~~eat eeal. motu a~ to tOe 

F irft, 31 take it, bp tbe Qtommon latu, anti tbe ancfent <!tonnt, 
tutton of tbe lL\(ngtlom, all ®fftcecs of cztourtSJ of 31ufftcc, anti 
immctitatelp relattng to tbe <!etecutton of 3lulltcc, were tn fOl tbett 
JLibes, onlp tcmObeable fo~ ~fSbebabtour tn tuetr IDfftceg. Jaot 
onlp mp lLo:n~ tue 9!unges of tue <!Coutts tn Wellminller Hall 
Were an·ttentlp, a~ tbep now are, fince tbia lRebolutton, quam 
diu fe bene geiferint, but all tbe £lDfftceta of ~ote (n tbe (elle. 
tal Q!:ourta unDer tbern W£tc (0, ann motl of tbern continue (a to 
tbta nap, aa tbe C!l:letke of tue QtroIDIl in tbts ([ouct, ann in tOe 
([bancet!', tbe (bter ([Ictk on tbe «tbtl ~ine tn tfJ!ll QtOtltt, tbe 
J1tl~otb(jnotat(eSl in tbe QI:ornmon )1DleafJ , tbe ~aftet of tbe f1I)f
fiee of IIDleaa In tbe ~,tcbequcr, ann manl' otuer~; 31 tbinlt, 
(1)enkitllJ lJencrallp, tlJc1' lUcte all in fo~ tbett lLi\l£~ bp tbe "om
mon lalu, anti ate fo am to tbi,; iDap, 

Sa 
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~o it illM3, ann iE tn:tb tOe Q1:lrrlt'l of um~r, ill1n fo J! turtz 

It, befo~e t(Jt~ Statute of 37 Hen. 8. it h1a~ lnitb tbe <[inti 
of tbe L9cace. 

ann in tbts particular tbe IfIJifJom of tbe iLam f~ uetp great; 
fo~ it waa 311 £ncourulJcmCl1t to B}3cn to fit nno p~epare tvem
(fines fo~ tbe ctectluan nnn per[o~U1ancea of tbore £DfficefJ, 
tbat tnbell bp (ucb a ~opacttp tbep ban obrulnen tbent, (tIer minbt 
nct in tbem Cafelp, \U(tbout fear o~ lJcp£nnance UPOll !faU::tlr; 
aun lUben tI)e·p ban (et\)£D tn tbem jfattbfuUp ana ll)onefifp, 
onD none tbeit [Jutp, tbep llJoulo nllt be remJ\llble at t9lea· 
fute. 

ann, on tbe otber fine, tbe ~eople \Uere fafe, fil~ ]11)tU!tce, 
Qto~tuptiOtt, o~ otbcr ~froemcano~s in an Oll1ce., mete furfidel1t 
CUtlCes fo~ remoual unO lltfplaCfng tbe ~ffcnner. 

03p 1L')~1l, ] fiJall not enlarge upon this ~ltt£t ; 31 nceO not, 
it bt'inlJ [0 well known; Jl '00 tatbet but touel) upon it, to intro
nuce \1.lfJilt 31 am confinertttg upon tbta Jffrtl l1'>eao, bow it 
noon b£fo:e tbfU ~tntute, \Ubfcb feems <.!talculaten to renucc it 
to tbe ancient <!totlt(e ; {oJ petbilpa atfeaotton of l\30ID£t anlJ 
<11ntntnful ~ilin, Wete tbe SJJ)trcbtef~ tbat occnfionen botb tbe 
llcta founn tn tbiS dletnta. 

15ut to come to tbe mattcr mo~£ cloCelv, 31 take (t, tbat ancf
£l1tlp tbe Cufios Rotulorum \UaG in tbe mominatfon of tbe 
)LolD Chancellor 0: Keeper, anD, 31 tbink, aa antientlp tbe .lao
mtuation of tbe <!Clerk of tbe Peace was tn tbe Cufros Rotu
lorum" but, mp JLo~n, tbougb be tuna nominateD bp tbe Cufros 
Rotulorum, pet be waa not Depennent on bim, no~ temouable 
upon biS Deatb, OJ remollal from tbe ®ffice of Cufros Rotulo
rum, ann tbat, ]I conceiuc, upon tbere ~:ountH;. 

Fidl:, JFlom an Uniformity, (lllbtcb tbe lLaw lobeS nnn ufetb) 
between tbi9 i'fficct, anD aU otbet i'fficers of tbifJ natUre, as 
tfJofe 3J mention cD in tbf~ <!tourt, ann tbe Common Pleas, in 
tbe nomination Of tbe -tbte{ 31utlice, anti mOle particularlp toe 
~Ierk of am~c, Wbo, upon anp lllacrmcp, is put tn bp tbe Senior 
]unge of am]e, at tbat tfme, fOl tbat Circuir, but pet be is not 
tJepcnDent UPOll [bat 31unge~ continuance til bfa ~lace ; fo~ aU 
tbe£r, tbougb tl)ep be nominate!) bp a patttcutat Perf Oil, pet tubcll 
tbe!' are tn, tbe!, arc ®fficeta of tbe Publick, ann not of tUofe 
Perfons tbat placeD tbem fitrt ttl tbeir !)[ficeo. 

Secondly, tbe nett tbinlJ 31 COUlD otter is tbhl, ~bilt tbe 
czrletk of tbe Peace i~ not ttJe QIferk oftbe Cul1os, but of at! tbz 
liulli(e~ of tiJe ~eace tn ~en£tal, nnn P?opt'rtp C1I:lerl\ of tbe '2tef
flollS of toe Weote. anti fa (!l;cDlcf(lP tbl' Statute of 12 Richard, 
L Cap. 10. wuete tbe Lam appotnts tbe ((Ilagca of tue ~llllictfj 
of tbe i~z41ce ilt tbe ~eWon~, it Citpa, tbilt rUeql lUl'Un: of tbe 

Pej.~(~ 
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Peace a}aH take fo~ bt~ [moiJea, ft1~ £berp nap of t!Je Sdl1ons, 
Four Shillings, ani) tbelt ([lnlt Two Shillings; fo t!Jat t(JHl Sea. 
tute notb np~£Hh cnil tbc <.!rInk of tlJe Peace ti)cit ([Ink. 31t 
t~ twe, tbe Cu11:os Rotulorumhl ufunHp a JJ!'erfon of [(tent £nUll. 
Htp, ann firft ann mon <!Emtn£nt nmong rbe 3luffiCtil, as Lambert 
in btG Eirenarcha, L. 4. fOe 387. rape, ann ue {JaG tb£ nomt
nation of tbe Ql.lerk of tbe Peace. 1l3ut, oa lJe ufterUiflttJa fdpa, 
Folio 394. tuben be ia (0 nomtnateO, be if) not tbe Ql:lerk of tbe 
Cufios Rotulorum, but tbe <[Ieck of toe ·SutliCC£1. 

eo, o~ tbe Clerk of Affize, \Dbo tn tbe ~,tecutton of bt~ 
IDmer, bl neat of Kin to tbe Clerk of tbe Peace, t bongo Oe be no
minateD bp tbe Senior liuDge, at tbe time of t[J£ illacancp, pet 
be t~ not tbe Clerk of tbe 31unge,but of tbe Affizes ; fo is tbe Clerk. 
oftbe Peace llominateta bp tbe Cullos, but ts not the Clerk of 
tbe Cufios, but of tbe 3lufifc£o in tbeit ~£ffiolla ; ann, as tbe 
Clerk of tbe Affize is not nepen'Oent upon tbe [)eatb Ol Bemoa 
bill of btm, blbo put bim tn, fa tbe Clerk of tbe ~£flce la not 
nepentl~nt upon tbe Deatb -o~ )Remollal of Oim, tubo put bim tn. 
31 rpeak nOlD of tubat tuas antientlp. Jf;lap, 

Thirdly, ~be <!Cletk of tbe Peace {a fo filr from befng tbe 
€l£tk Of tbe Cuftos, tbat in tbe ~eat ')6ook of 2. H. 7. Folio I. 

be te callen tbe Q!:lerk ann Qttolnep of tbe King. Qa tbe QI:lerk 
of tbe <lttotun f~ bere Clericus & Attornatus Domini Regis, 
anD, (aps tbat 13001t, bp tbe Dutp of bis IDffice, be t~ to Profe
cute fOI tOe King, as bts Qttoluev· 
- Jaav, be tu (0 rat a ~et\)ant of tbe (lttoWIl, tbat bV tbe Statute 
of 27 Elizabeth, Cap. 13. if a lRabbetp be <!Committetl, ann 
Huy.and~Cry ratfe'b, anti tbe 3lnbabitantr; of tbe JpUll'OteD no not 
make frEll) purfuit, anD Co tbe lPuntlren tncut tbe Penalties of 
fo~met :Laws, tbere it 19 p~obineD tbat (ucb Jinbabttattta fi)all 
fOlfeit ann lofe one ~opetl' of rucb Penalty a£S aJan be tccoberetl 
agatna tbe JpuntJte'b, to be fuetl fo~, bp, ann tn tbe name of tbe 
Q!:letk of tbe Peace, fO~ tbe time beinlJ, without numtlllJ bi£S Chri
ftian o~ Sirna me, ann (tteb aaton not to abate fo~ bhl Deato o~ 
lRemotJal ; fo tbat it reCtl1£S to 111ake (Ct1l£tbtltJJ Bite a QtO~PD~Il. 
tton in tbllt ~rftce. 

SInti tbetefo~e UP tbe ancfent <ltonfiituttolT, 31 take it, tbat 
it is pl.ettp cleat tbe Q.tletk of tbe ttleace ban bia £iDffice fOl life ; 
tuas not tbe Q!:letk of tbe Cufios Rotulorum, but toe (!Cletk of tbe 
llutHc£l1, 0: of the King, nnD a 0etuant of tbe 'lttotun, ann tlot 
ttepen'Oant upon tbe iDcatf), 0: lRetllobal of tbe Cufios. ann tben. 
I~Otu "11' lLo~n, 31 come to tbe Second tbtniJ, ann tbat t5 tbe 
Statute of 37 H. 8. Cap. 10. to confiner bow tt floon tbere 
upon tbilt Statute, ann tf)e otber 3l menttoncn bffo~e, tbnt '~:r 
3 illfO 4- of Edward 6. Cap. (. 
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'Ql:~e Statute of i7 H~t1. 8. tJ)Jt recite£), tbat liJJcrci'!J 02l.~e. 
tofo~e tI)e Lo~tJ Chancellor, fo~ tbe time beiliB', bp uec(uc of !Jig 
IDffice, b,ltJ toe nomination nntl appotntnvnt of tbe Cui1:os Ro. 
rulorum, ann toe Cuftos Rotulorum up bia IDfficr, ban toe uo· 
mination of toe Clerk of tue Peace; but fars tont Act, of fate, 
perfon9 unlearnell anll unfit rOI tbore IDfffce~, UJ;) up lLabour, 
Jf~tenn1lJfp ann meotlf$ lJotten tbem fo~ '~ermG of tbefc ILiUe.a, 
bp Jl!lilteata from tbe Q.!:roUln; fll:berefole it hl QEnatteo, tout 
none tlJOUlD be appointeD Cuilos Rotulorum fo~ tbe futute, UHtb
oat i1 Bill ~ilJnen 11p tbe King's ohm fl)ann, tubfcb fi)Ot!H1 tie a 
lVarrant to rue Chancdlor Ol Keeper, to matte {Jim out 6 Com
miiIion fen tbat Office, to continue oulp tiB tbe King, bp ano. 
tbrc Bill fo ~f!Jil£t', no appoint anotbza: i9zrfon to be Cufl:os : 
~tm» it tIl, uf) to tbe Cufios. 

~fiell ~ os to tbe Q!lerk of tbe }\!leae\?, it fJP.a, tb:!t tbe Cufios 
Rotulorum fi)aU appoint tbe QIIn:k of tbe ~uH:e, ann grant tlJut 
£lDffice to an fible W.er[on to bolO, ourtt1!J tbe time tbat tOe Cu. 
fios fiJlfl enjop bhl flDfficc, fo as tOe ~Iet{{ nemean ufmfeif well 
in tbe [)ffic('. 

'G:{)LUl (aps tbe Statute of 37 Hen. 8. ann now it batb matJe 
iln nlterattoll ill tbia ~atter, from tnbilt it anctenup mila tn 
tbcfe particulate. 

Firfr, €:.bat wbecear; tbe Chancellor alone, 'Otn bp bittue ofbf~ 
!JDffice, obfolutelp appoint tbe Cufios Rotulorum, "otu be irs to 
IJtUe out tbz Commiffion, but Sub modo, bp a Warrant, bp it Bill 
0ignetJ bp tbe King's OW11 ll)antJ, ann tbcn be lUaa to continue in 
toe Office till anotber Were oppofntetl ill' anotuer Bill ~fgttell 
lnitb tbe King's OIDn {i)4l11lJ ; fo tbat be tua~ temounble at tue 
King's plcflfure: ann tben, 

Secondly, aa to tbe <[Ieck of tbe ~ence, tbere f£' Hkewtfe 
Ulfl'(1e ft lJcrp conrtol?tllble alteration ; fo~ tubet£flS$ bcfo~e, a~ ] 
babe offereD, bta Office muff b£ fo~ jurI:, be lYJ now mane tJe
pefH:uut upon tot continuance of tOe Cufios Rotulorum, ann 
rcmcl'onble upon btr) IDct1to o~ remount ; fiJl bz fs to bolO nUr 
linlJ tue time toe CuUos ffJnil enjop bLa Office, rotfeb tt10~t1~ 
lIo feem to matte it (lcar, tYJat [)Z notI) lJepenn upoa iJim, Co long 
ilO tbe one i~ Cufios Rotulorum, (0 [eng, nnn no longer, tbe o~ 
tuer fa Ql:lcrk of t~e Peace. 

')6ut not long after tbt~, about tb!ce cq four ~eatf$ after,comeg 
tbe Statute lust 31 mentioneD of 3 en'll 4 Edw. 6. Cap. 10. 

!lnn tbat Statute takcti nottce, tbat b~ tIJe Statute of 37 Hen. 8. 
toe lLo~n Chancellor o~ Keeper coui) not i,[ommtmonate a Cu, 
fios, but bp Bill ~hJ!1ell ti~ tiJ~ King's oUm l1>antJ, ann tune 
being uaCanClCf3 fo~ [1.111;:" Ud} ttnw, fo~ Wont of rtleo a Bil1~ 
tDDerebp 3ltHltct tua~ lJ(nOFD 1 .ntO it tu,]{;; tronblffome to tbe 

King 
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King to be mOIJ£D, fo~ Bills upon fncb dlllcancteg, ann it betH!} 
ancient I!, accuffomell to be none up tOe Chancellor o~ Keeper : 
1&betefo~e, tbat A6l: notb EnaCt~ t~ilt U)e Chancellor o~ Keeper 
ftJilll alJatlt nominate tOe Cufros Rotulorum, anO tberebp Oatb 
reffo~e tbe Chancellor Ol Keeper, 06 to a fo~meL' iRt6bt, taken a
tuap bp tbe Statute 37- Hen. 8. 

13ut tfJut Statute (oping notbfng at aU aa to turz QI:!etlt of t~e 
ll!)eftcf, be (eerna fiHl to be tematntmJ un1.1er tbe Statute of 37 
Hen. 8. 0111] tberefole) mp ILO~D, ] tbink 'ttnfla tahe!~ WI (If!Jtf, 
tbat ig, tttl tbe ACt of tbt~ King ann ~een, tbat tbe ~ift'k ot 
tbe 113eace 1.1in niH nep£llll UpOIl tbe Il!>o[e[fiolt of tDe Cnflos 
Rotulorum of bi~ office, ann WilG to (onttrme no fonger, tvan 
tOe Cufros conttnuen to be Cufros ; ~[Jetefo~e,] nem come 
to tbe Third ann laa tbinlT, tnbtcb 31 p~opo[etl to ]~1 ;;ft u;;on 
ttt tbt~ <tafe, anD tbat iSl, tbe ~tatut£ of Primo of tbt£l Jlttng 
autt £lnueen; ann 31 take tt, ~p JLo~o, tbat tbh.l ~tatute batb 
(Iearll' teffo~£n tbe ~letk of tbe l1Deace to bUJ ancient ]f1teretl in 
bta 9Dffice, to bolD it fo~ ~etm of bi~ lLife, Determinable onfp 
upon lJiB ~i~bebabiout tn bi~ IDffice. 

ijJere 3lllJHU ntff t:onfi1.1et tbe tlaufe£; of tbta ~a, tunt relate ta 
ttc Cufl:os Rotulorum, anti tuen wbat relate£' to tbe Qtierk of 
toe W>£ilce. 

Jao\tl, as to tue Cufios Rotulornm, tbfs €9tatute untb placen 
it again, as it tuan bp tbe etatue of 37 Hen. 8. ann confe: 
queutl!' batb repealetl tue @ltatute of 3 anD 4 Edw. 6. MOl it batb 
QI:nactelJ tbat tbe nomtnating anD appointing of tOe Cufios Row· 
Iorum a)aU be, an is tlittctetl bp 37 H<:I1. 8, onp !Law, [{rage 
ol @tatute to tbe conttat!', ill al1p Wife nottnitbllanOing. 

13ut, ~!! JLo~tJ, as to tue <!Cletk of tbe ~eace, it ll1tu be ob
ferbable bom tbf~ €Sltatute p~Ol.ltDes fo~ tbat; 31t Caps, tOat tbe 
CufiosRotulorum, o~ otbet petfon to tubom it Dotb ofrhJbt belong 
to nominate o~ appoint tbe <!Clerk of tbe 1geace,tl.HlIl from ttme ta 
time, tnOete tbe IDffic£ is:; botti, nominate ann apPOint one able 
uno (ufficl£l1t ntlerfon, tefiDtng tn tOe CZCOUllttp, 01 place fOl tllbtcb 
be is) CZCferk, to <f,tecute tbe fame h" Oimfelf, Ol fufficiettt [)cpu .. 
tp, ani) to take tbe lees:; ann JF)etqutfite~ of tbe i)ffice fo~ [0 
IOttg time onlp, aa (ucb <!Clerk of tbe Jl!>cace tl)llll well Demean 
btmfelf tn btn [atD IDffic£'. 

'1131' btrtue of tbts:; CZClaufc, 3/ take it, tbnt tbe Ql:(erk of tOe 
l\1)ef!c£ batb an ~tlatefo~ bia JUfe in tljc ®fUce;Jftrft ftom tbE plain 
mlll pJuttue mO~05, ano 0ecl.1nOlp from tbe ]ntention of tbhl 
Ad (!f Parliament. 
~p iom, Cbe ~£j (ecrn a(t plflitt to me, to filJttif!, fa nJucfJ 

all £mp tt~ro;ij (all no. Jfo~ if ,{tn.v Act of Parliament be mane m: 
tbf~ tlnp,tJirt i)otb ~tect tl heln 'l[9Utt,1t Nltb UkeWife aPPoint tbot 

<!routt 
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Qrourt to mai~c 0~flcct 5, rubici) fi)aU <.!2terntc tDelr fiDffic£n til 
long time onip fiG t;JcP ftJ;111 UJeH UfOI1\JC rlJemf!?!be9 in tf)£lt l1IX· 
fiees; tbofe ttlO~o.J t1:1ouin gibe tU£n1 an ClEffate fo~ ILife in tucte 
£Dffice~. 

31f tbe {\iu13, o~ anp ~Ubjfcr, mbo barb tlJe t'lffpoftil Ol granting 
of onp ~ffice,tlJan gtOut rfjtfJ IDffice to J. S. to crecutf tt fo lou!J 
no oe fiJi'lU Demean {jimfelf well fn tbe IDffice Onlv: Jan 0'H'fi-

. ion, but, tbilt tft(Jc 1@,1np IJtfmttnrr, bun a poUlrc to nrMlt tr fq 
Life, tbe ©3~;ntfC UJouitl [Jiiue 011 C[:fiate fo~ life tn tiJ£' Office; 
fo ttJJt ] tofte it, tlJe UL1~t;6 UHC an tbfe ACt, atc ua fun anO pInta 
u~ (iln be ; nnn ] HEeD not repeat tuem ai1nin. 

1But, CBv !LOlli, 1BefitJc£HI]efe (!I;tp~efa (U'I10J09 tbtlt feem to me 
ta ua; fo uEtp 1;;[il1n flnD \[lear, {bert arc mallp tbil1!J6 In tufg 
act, tUdt xHl be [Juno upon Qtonli'o£cation, to ~nfo~ce tbj~ to be 
tOe tnUHlt!:g. 

firil, ttbe c[Umfe rdatin!! to tue rlCletk of tbe )flcace, biltlJ In
tmfictoufip mfO Q!:atcfuUp, aG Oit ret purpofe, omitteO tbat <!C(aufe 
in tbe @)~atute of 37· Hen. 8. wb1cb matte tbe Qtletk of tOe Peace 
nepentHUlt upon tbe Cufios Rotulorum, ann rcmouable upon bf~ 
i)eatb I:mtl temolJa!, but batb an curcfullp ufen tbe atOet walDa 
in tbt'i3 £>tatute, about biSJ temoUal fo~ ~froemeilltol· 

101, tuberea£l tbe ~mltue of 37. Hen. 8. fap~, tbat tue Clerk 
of tbe Peace fi)aU bolD ano ento!, tbe Office, During tue time that 
the Cuilos Rotulorum LlJall occupp anD (!fteccffe biS Office, Co 
aa tbe I.lJ:lctk 'De lUcan btmfclf null in tbe Office: '(!tb{S aa rapS, 
tbe Cufios Rotulorum fi)fllll1Ppotnt ann nominate 0 ne able ann 
(ufficicttt petron to QJ;tc£ute tbe Office of ~(etk of tbe Peace; arm 
take tIJc fees fo~ fo (onll time onlp, a~ rucb <l1:lerk of tbe Peace 
fiJall well Demean bimfelf in tbe Office, ann omftts totallp tbofe 
otber lUo~na, nUtlt1g tbe time tbat the Cufios f1JaU continue 
Cufios. 

gnu, ~f)at omiffion iB not bp aUet-fight, an'll t~lougb ]nutJ
ben£'ltcp, but {a ]nDullcfouny none, bcctlu£e tbta act etP~emp 
take~ notice of tbe ~tatute of 37. Hen. 8. ann appointa UJc 110-
uunatiol1 oftf)e Cufios to be acco~oing to tOut @>tatute, ann tbere
fOJ£ tbe omtHion cannot be bp <[fJaner. 

a Second tlJfl1JJ tbat ] tlloultJ offer to pOUt )Lo~tJllJiP, to 
p~oUe tfJia to be tbe tllcaninlJ of tbi£) £fa, trJ (bbl. ~be ~ta
tute bautnJJ impoUleten bim tbat bato tOe rtnDt, to nominate 
Ofte to bti!tB it, fo~ [0 lon{J time anlp a~ be lUlU Well Demean bim~ 
felf tit toe ~ffice, goetb on, (wn makcLb p!ouifion bow be map 
l.1e remoueD fo~ a ~tabeblbrl:m?, fo! OtlUtI1!J mane bfm remo
boule onlp fo~ ®taoememloL it Ulil£i p~oper nett to confitler, 
w~etC, anD DoW) mHl up UlDO!H r'l.lla l:Cmot)il( 6)111 be mODf. 

J~ !t k ~betf.f!)le 



~berc[o~c toe next ~(iiu[e noto tltreCf, !ljat un ~ccufi1tUm fbaH 
be put tn u[winfi {Jim tn [[llittng, tlnn tbl£i to be tDne tn april 
~tfftOna l1t[6~Z tbe ]ufficef;, mbere it 11)all be erl1miiten tmu unt! 
rnobetl; {UfO being aDjuDgeO to be a WtabefJfiufour up tbe mll;o~ 
patt of tbe 3jufHC££l p~ereltt, tbep mop turn fufpeno o~ ntrcbnrge 
IJtm fcom tIJe Office. f€lJep map temoue btm in fucb a ClLafe, 
but it is;; not (aiD tbat tbe CUfto5 Rotulorum fiJilIl remoue bfm o~ 
rufp£nn bim. ann tht~ p~obea 

Firft, (iiCbat be fa 011 Officer of tbe ]ufttceG of toe ~eacf, 
am] U11'O£1: tbe Qrontroul of tbat CZl:ourt, anti not of tbe Cu: 
fios; gUll 

Secondly, f!bat bp tearOlt of tbe great Jfo~mLiHt!' anti ([ere: 
monp tbat tbe all tEqufrca to be ufen in fJia ~urpenaon o~ JR.!:;. 
mObnl, tbep ni'O look upon btm O£i fo fiten tn uta Office, a9 ti)at 
be Ulil~ not remob£uble, but onlp fo~ ~fsbebautout ilt vta Of. 
fice. 

lBut, tbere fa furtbet a tbirD tbing, tr)Jt f~ to be contlOeren in 
tbis aa, ann tbat 15 tbtG, ~uppo(e tbc Qtlerk of tbe l\Deace fiJoultl 
be temoue'O bp tbe lufffcea fo~ Wtabeuabiout, in cafe tbe Cufios 
botb not nominate o~ apPOint anotber b£fo~e tDe nett w£l1£tfll 
muatt£t @>etTion~, tben tbe JltUllce~ ft)aU nominate ann appoint 
one. 

JE!o1l), 31 woulD fatn an tbi~ alue(ffon, [[lbctber, tf olle be 
remoben bp tbe ]ufffce9, ann tOe Cufios neglect o~ refufe to nonli
l1ate anotbet b£fo~c tbe ne.rt muarter @lemon~, ann tbe 31ufHcea 
no appoint one, 1l1betber o~ no, be tfJat IS; fo put in bp tbc JUfii
tfS, 6)011 be fo llepcntlant upon tOe Cufios, ufl to ue remo\}ttJ up, 
on btfl [)eutb, o~ temobal f 

ann, 3i take it, be fi)1l1l not; anti furclp it ueUft tuaG tbe mean· 
ing of tbe aa, tbat be mbo (OUleS In up tbe appointmcnt of (be 
31utlt(£~ in tbe ~£iItOltS upon tbe Default ann IDtnifHon of liJe 
Cufios to nominate one, llJoul1l babe a greater QEfiatc in tbe ®f: 
fiee, tban be tbat ban tbe p~tll1arp ~itlc bp tbc momtnatfon of tbe 
Cufios Rotulorum. 

([be Inn tbing tbat 31 1l1ouln offer, attn lllbicb feema to me, 
mUb ~ubmUfiol1, to be a fftong argumcl1t, tbat tbe l;>atHoment 
Dill tntelll1 tbe QCler{, of tbe @cace llJOUltl babe a mo~£ nurnb!e QCl 
fiate in biG ®rucr, tban to Depell'D upon tbe QCOhtiltUallCC of tl)C 
Cufios ill bi~ eDfftcr, i~, tbe great filtn neta lIDlolltfion tUtU iG 
11100e ttt tlJt~ Act, tbat a czrlerk of tDe llDcnce fiJouln not Imp bbl 
i'ffice. 
~p lLo~'O, ]t tna~ (Onfib£tei.'J, ann tbat ucrp tigI)tIp, tuat if De 

11lete noUl etlablifi)en fo~ bia Life, ann fub,ca a~ to bi$ 6Dfffce to 
110 Qcct'OCltt, tut ~fab£babioUt, o~ IDerttb, it mfgIJt be llerp weH 
llJOttb bff; Ulotle to bin ~on£p fo~ it, nntl t9coplr UJoUlO be c\1gcr 

to 
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to ~>l::::t [q it) WI)crcu9 befqs toe u~:t£nai!1t!J of [be c[;:1ate tie: 
PS!:D::1G not on!!, upon O;S oUn LtC!, but rue -~;..irt, ;6ttttennn:, 
o~ i?\cm~'iE:[ Ot ti]£ Cufios, tt tlJouin be uetp b[l~at'Oou~ to fitbe 
®Ol':S; t-:J~ [acb nil uncertain jintcrcff. 

13m :-;Oill, if be lUete tn certainl!' fo~ !Ufe UilO!! rJ~r; g3GD LeUi'!· 
u!cnr tn ttj:: Office, it mtO'ot p~obr; !l rroon 13argaw, nnn upon 
ttJiz ,}ccomlt twig toe :~ct firi!llp PJObHJC Jg'ilinfr nur tbtniJ of tbat 
llature; S-t fidr tlHlttHl tt tUcgul to bur o~ fell unn~t tbe IF'eunHp 
of fo~feitiniJ on bot!] nDer; toe nouble of UJuat iG uiuen o~ tahcn; 
nnD of IDtrni:nHtp to f]onl n1ctr ~lace9; nap not onlp fo, litH it 
Ol1Jera, tout tbe Qttcr{{ of tue l~eD[e befo~c be entet~ upon biG 
Of{iCI?, fiJali in open @J('mon~ tolte an goatD, tuat be uatb not, nOl 
Will pap nnp 9!f}OllCP o~ lRctum:o, no~ lJt\1CI1 anp ')Bonll o~ amll:ance 
to pap ~@onep, Jfee OJ )13Jofit, t1frectlp o~ innttettlp to anp perron 
(I~ prrfoU\J w!Jatfocuec ro~ fucb Jaomination o~ apPointment. 

Jflow, ~?1P florO, iULibat Ula~ t~e meant"£( of aU tbi£5 ~autfotl 
ann Q!:are ; fitn about tbe temobing toe perCon, but tbat be wan 
tn fo~ tUfe, nnn tbetefo~e mOle been tuag to be taken, tunt rUeD nn 
31ntcrcfi fi)oultl not Hgbtlp be nebefietJ. ann (econlllp, Wbat 
mcrma toe great Qtare, tbat be fiJoUlll be iet ill b~ clean rpann~, 
but tbat nom tbe ~ftate fOlLifema1l a lmIuable 31nterea to PUt' 
(bare anti gtue ~ol1ep f01. 
~p JLo~tJ, ~bere are tbe tbil1g~ tuat 3l no Dumblp otTer to POtit 

JL,o~nllJip' J3 flCol1fiOeration. 
~oat bp tue ancient Q!:onfiitution be tuafj an !1Dtftcer fOI 

l1ife. 
13p tbe 0tatute of 37 Hen. 8. be ttlaJl matle IDepcn'baltt upon 

tue <lI:onttimauce of tbe Cufios in bfa ®fftce. 
1But upon tbt Ian ACt, be 19 tello~cn to bta ancient Qfllate fo! 

i,tfc, botb bp tbe plafn 1Uo~n~, ann alro hI' tbe meaning of tbe 
ACt to be coUectell feom tbe (eUetal pattf) of it tbat babe been men= 
ttoneO. 

I ' r< "-..... ., 
; ) 

€;)o tbat 31 tuke it, be {Jl now ill ro~ Life, ann tbe Qtonfequence 
of tOut rom be, tfJat tbe jfees rcc£iUcn bp tbe DefenDant belong 
to Hje ~mu, O~ln nrc reccluen to bia life tubo fJatb )l\igbt to tbe 
IDtYu:e; unO (0 tbe l';"lointHI ougut to tecoUet; ann tbtt£fo~e ] 
t'lHl1bip t.mw pOUt lLo~1Jl1Jfp'a ]ungmellt fo~ btm. 

~l1~11' It p!eafe rOUt :tLo~OffJtPfl to fauour me UJitb a tno~n fo~ tbe Mr. Hatticlc; 
i"Defe;r;::,1!lt e-Bl. Fox. 

~iJe {pectal <lletnict bna bccn nlreallp ttUI~ openelJ bp ~!t 
Thomas Powis, ann tuetefo~e 31 UJOB not lJO abollt to repeat it, 
lJUt li w~H foIfoUl tbe ~etbo'O tn confioering tbitl ~are tDbtcb be 
U~~ 7~one :",efo~e me· 



0.ttD n: fr, Waf] €j,;utHntfftGH, (J.:~)c.t[O(t:.t tlje Qi:omm:J!i iVlln UHH5 
to Or1l~Ci3 U]i!t were fo imdert, H3 !w1]..ufC ia ttl£) 0"!3,lttfl'; tuo' 
'tt~ we hnotn, t{Jat as OUt 'Doon£) t£l! tip, fome Oft"tce%) tu~te fo~ 
lJ..(fe. ant! tbe IDffice of <[bJl1ceHo~ of England, mp .top Cook 
raps, COHIn net be {!tlli1teO to anp one fo? J1tfe, ~lnD tub" ;) ')Be; 
cau;i.: it HeuCt lULU, [0 creameD. QZuffom ftnO itotfJi:;!J eire p~e4 
lli.Hi~ unl! (touetn~ in nl1 tbofe c.!l:afea; tbofe OlfIcea tU~lt mere uru
uHF granteD fo~ tife, n ®~ant of rue!) u11 [)ffice fo~ L!f~ Ulns croot!, 
ilno of tfJofe tbilt were not urunllp iJrnmc'O fO~ ltt'c) U ~Jui1t of 
(u~fJ Gil !lDfflce fo~ Life Ulna uoitl· 

').But O~ to tbte £Dfftce noUl in t1ifpuH', tbere Ciln be no Pl£t£!1ce 
of ita bctuIJ a ([ommon JLatu 6Dtftt:e, fo~ toe Q,:ommon !LalU 
lltH:l0 no fucb tbfntJ OB a QI:ietk of tbe }pence, no~ lufHc£ro of tbc 
JF>eacl', to wbom torp fap be tfj a QI:tcrk; we knoW, tout tbe ~ta
tute of Edward tbe 3d• tf)nt makea Juffic£fl of toe ~ence, makea 
no mention of anp (ucb QJ:lerk o~ eDfitCEt aa ~Ictk of tbe Weare, 
but it \1H19 an ]nCiOfl1t; perbap9 fome 'lI3onp waa Itfcefi"arp to of
ficfate tn tbat hinn, fo! toe 3.lutlicea lUouln not make finn Wltte 
toeit OWIt B.eco~n5 tbemfdueJ), nnil tberefo~e muff babe fome 6Df. 
ftter to iJo it fo~ tbem; ann tbat @ltatute tbat tna~ meuttonen on 
tbe otbet flne of R. 2. llJ£W~ plainlp, tbat tucre tUilS ltO fllCb eDf
fieet tben known bp tbat .marne aa Qrlerk of tbe peace, fo~ be ia 
callen tucre tbe llufftc£'~ Q,tlerk, fo tbat tn aU PlobabUitp be Wali 
one tbat waa appotntetJ IIp toem to no tbat [[lO~k fOl tbem . 

.map, ~p )Lo~n, Q9 to anp tbing tbat we kno[U, tt i~ betp 
Plobablr, anll 31 beltebe it tl.laa £0, at tbat time, be tbat wag 
tbeit Qiletlt tuao Cufros Rotulorum ~ ann tnttUnen tnitb tbe keep
ing of tOe U\.fco~n9, ann aftertuatnG It coming to be an boltoura. 
tp tbilllJ to be tile Cufros Rotulorum, be tbot \ua~ tbe rno{f emi
nent fOl ~uaUtp among tbem, tuas appointell to tbilt ~tullJ attn 
tOcn be appotntetJ tbe ~(crk a~ bi.9 Deputp, o~ ~ctbant tmO£t 
bUll. 
~v lloro, (tOete is no @)tatute o~ )Law tbat 31 can finn, tOnt 

tuee lJaue onp I.\t>owcr to tbe Q,tbat1tello~ to make a Cufros Rotulo<· 
rum, but tbe QI:banccllol maltfng out tOe QtotUllltffton fo~ con fit
turing tbe 31ufftcc£1 of tbe l!3eace, milJbt tlerv tutU put upon tbrm 
011£ to be tOe Jl..'£epct of tOc l1\ecoto~, ann to baue tbe fitft 19lace 
o~ Decrrer muong tbem; ann tben, tOot Cufios lllirrut terp tufU 
put one upon tbe ~£mong as biG €'Derllant o~ iDcptitp~ fG~ tile 
~nnalJcment anO Q,ruftonp of tbe iRecOltlg; wOo, bctltlJ QI:ierlt at 
tbe ~£mOI1S, came til time to be QJ:lerk of tOe h3C!lCC~ ~bta 
looks to be tbe mort p~obabJe account tont (nn be giLlen of tbis 
~atter, fo~ a rettain one cannot be !JiUCtl ; We {laue no t)mO~p of 
it in OUt la\U·1.6ookfJ~ o~ elCelUbere. 
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13m toe ~t~tnte of 37 Hen. 8. recitc.G,llCf]llt OJ£ aJ:[}ilt1ccHOJ 
tHO \)('rp mucb petbcrt£tl rfje ]lIftitutiolf, ann altcr£J tfle intelltlcO 
([·omfr, u? rnl,inrr upon tim to Ull1{,C c1DJl1ntsJ of tbe Q)f([ce of Cu-
110s Rotulorum fo~ Life; llnD (0 liketulfe t[iC l..!LletltG of tbe f;leace 
were fo~ Life LOO. ]t lun~ not onlp tbat i\!,uoJl1nt anO infuffll:icnt 
perrona Ulere put into ttc [)fnce, fo~ tocu tbe <JLommoll laW it 
[eif tutH tUtH out of m~p [~fftce if tfJep bl? not obit to petfo~rtl if· 
~bilt \tJ.1~ not tbe nlm:1 l3.c.1fon ofmrkt!113 rl);: 9t1, lHtt the \~J,1i1t'l3 
fOl Life lliJ~ toe i!~eilt \~)~;zu;Ht(e ; ann t(JercfMc it Doeg e!tiltt fo~ 
n t.~£m£iJP of ibi;t q3t(c:;ieZ, tbat the cuaos Rotulorum O)flU vi 
uppointeD bp 15ill UI3Il£O tllitb tbe iR[n~a OWIt rpatltl, ann at btu 
pleafurc remo'tlcable ilnD alterable, mlO n)C G:lcrtt of tije If)cuce la 
to be Llppotnu'O b)l tOe Cufios, anD to comitme on!p nUttnlJ tte 
till1£' of UJe o:ijer!5 (ontillutnlJ to be Cufios. 

'15p t bi~ ~a tOe Cuf1:os bp tuap of Remeop to tbe fo~mrt J!ncon· 
1:Jentencc, Oa~ a t90111et to grant tue <lJ:lcrkfiJfp of tbe lE>eace fo! 
(0 loncr tie be ta Cufros, antlOe in to tecctue tOe .fec£) fo aa be be
baUe bimfelf well tn tOe ®fftce ; anll tboucrO tbcre be no negattue 
[[10HHl tbat be UJall continue ~tetk of tb-e @eace no longer, pet 
ttlitb ~t1bmi{fiolt, tucre affitmattue [[lo~t1£) amount to a negaUue . 
.JFo~ roben tOe act recitea tbnt tbe \lPlollta that Were mane fo~ Life 
mere mt(cbteboUS;, ann tbe Law tuna to malH~ l13~oUifiott of a lae~ 
menp to tOat ~~t£llancc ; attn tn o~net fo it fape, tOe Cufros llJat\ 
be remolleable at tOe mtn!J5 pleafute, ann tbe Q.!:lerk of tbe l13eace 
llJOU10 be appointeD bp tOe Cufros to continue 'Outing fihl ttme of 
bctHl,1 Cufros, fo ua {)c bebabe Otmfelf tuell itt tOe eJ)(fice; tOar, 
tuttb ~ubmimon impo~t£;, tbat tbe <ZJ:lctktlJfp of tOe ~eace (bontu 
ueuer be gcanten [o~ a 10n13£1: 3lnt£tc!l tbal1 tbe Cufios ban in bia 
IDfftc£. 

tl-be ~tatute of 3 ann 4 Edw. 6. bora inbeen repeal part of 
tOh:; SJtatutc of 37 Hen. 8. not bp ctP1C£!J tuO!t1!S of Repeal, but 
bp tl Uetp fttong 'llmpUcattott, bp gibing tbe (!tOancello~ o~ meetJ· 
ec tue WJOU1£t of nominating ann appointing tije Cufios Rotulo. 
rum, but tbe 9Dfftce of tbe Q1:1etl~ of tbe W>eace ia not toucIJctl tn 
tbi!J 45>tatute of Edw. 6. but continuen a~ it tui1~ fettlcn befo~e bp 
37 Hen. 8. Wbicb \naa onlp llurtng tbe time of ruco Cufros contl
tnlillg in bfa ®fficr. 

Jt Hl tbelt, mp )LorO, ftbfa neUl ~tatutc of tbe firff of tbf~ 
Hill'\ ann lUuccn, tofte tf anp be, comro ann make£) tbe <I1arta
tion- U%l to tlJia @l1ttcc, nt lena tuat mtnfferg tbe occallon of[)tfc 
puce; attn trulp, WLtb iJ)ubmitTlOn, if tye QI:afe !fanna barelp up
on tbilt t~oint, a~ it ll)Ollin [rem it Ooe» , 31 tbfnk, tbilt tbete i~ 
"otOWI! tn tbtu all tbat ml[,CG (1lip [ucb alteratfon of tbe !LalU a~ 
toc!> nO.~l contenn fo~. 

r7-~ 
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]t to trtlf) tr)e [[lo~ns (e£ill to babe fomerfJing of n CU.1ng'e in 
tuem nt t\)" fidr reatHnlJ ; !Jut if pout LOJilfijip plcnfetb to look 
a HHfe IHllrer ann mo~e tHlttomlp into t{jem, tune if) no (ban~e: 
cit fiU ; tue UHl!.tm, (fo IOHIJ onlp as be fi)ali Well tlcmCilU btmfelftn 
tile IDlrH>~'J) ate not onl.1' enlatf,Jing of bis QEffate, but refirtatue 
onlp~ ~hn, Wftb ~ubmHTton, Wi)en euet ~JOU tum mflfte fI ®Jant 
hi~ ~Ltfe £i} be g(JOlJ, pon muff connner ti]C JJ30ruer mltl QI:apllcttp of 
toe QDluHtol, ullO boto tOe tOfttg grantetJ ia capatlle of babfnlJ a 
®lunt millie of it. 

]f '(:7: Wfl!tt tn QCnH mo!te a lLeafe fo~ life ofbfa il1t£!ilen JLanll.e', 
"tnt (H onlp a Leafe fOHfJe Life of 'Qt:enant in ~aif, ani) not fOl 
rlJf Life of tbe LdTec, t£CiJufe be couln not grant anp furtbet 3:n
tnr.ff; ')Elut if t!renilnt in 1fee grant an <xffate fo~ Life, tbat lntU 
u£ u gOGb Leafe fo~ tue life of tOe LefTee , becaufe be tua~ capable 
of mnldnJJ fttto n {jj)~ant, tnbicb tbe otijer UH1£j not. 

SlnD, oa 31 faio, it muff be conuneren furtber, (Gbetber tOe ~f= 
flee o~ tlJil1!J granten be capable of babing a ®lallt maDe of it fo~ 
lLife; ann, witb ~ubmtffton , \Uten tbere i9 an etP~er£' ~tatute 
befo~e, tuat faitf), it fiJail be but 'Outing tbe continuance of tbe 
®~nt1tO~ tn bt£j flDtTtce of Cufros, then euetp ~lant ia to be cou
ncuen a[co~iJlnlJ to tuat J.I3~O\lmon, ann i.e gOOD, if it perfue that 
~~Obmon, but otbertnire it i£j not gOOl). 

31 knoW \lerp well, tbat it ts fain a <i5l6nt quam diu fe bene 
GefTerit i5 a <l5Jant fo~ tbe Life of tbe ~~6ntee: 16ut, mp 
JLOlll, if pou look into tbofe ltlO~D5 mo~e narrotulp, tbep l)o not 
impolt flUp rucb tbing at all, it i£j inneetl a rellrictibc Qtonnttion 
lbat tbe Law putfJ upon all ~fflcer~ fOl ~ianemeanour in anp 
IDffice, tbou{!O granten tn Jfce, if.; a Jfo~fciture of tbe IDf
fiee. 

15m fill tbat IS to be confitlerel1 ttl, if it be an Office tOat iG 
capable of being granteD fo~ Life) tbofe tuo!tJa map amount to a 
®lont fo~ Life, a~ £l'pounllen bp toe <rlfage ann QI:apacitp of fbe 
Office it felf, otbertuife it tufll not. :fa! tbofe \Uo~t1~ (rem onllJ 
to be an ~tp~emon of l11bat toe laW alwap9 impliet{), tbOlHJb not 
patUcularlp etmeffeD. Jlf ft operate anp tbing', it feemn onlI' to 
batle !Reference to tbe WloUJer of tbe ®~antol, aa i1 Rrffrttlton, 
not an QJ;n!fltJJcment of tbe C!Ellate of tbe 61antee, rfpcctallp 
tuurre tbere iG bp fLaw an 31ncnpacttp upon tbe betp Office of be
mIJ fitantetJ fo~ lLife. 

t!iJetefo~e, tbot tubtcb 31 moll PHl1clpoHp reIp anll mull fnfiff 
upon, ta tlJe @>tnwtc of 37 Hen. 8. UJblCD i9 not rcpealetJ, a~ to 
tbitt ~1attet ltp 3 & 4 Edward 6. no~ bl' I Will. & Mar. GUll tOis 
~tntme £tp~erf.iIV [ap9, 'Qtbat tbe ([:Ictk of tbe Wleace is to con. 
tume in Di£J Office onlp llurtl1!J tOe time tOot tbe Cufios t11bo put 
bfm tn, continue~ to be Cuftos. ~Oe €31tatutc of ~ & 4 Edw. 6. 

NO 
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nio nat cH~t tf)tg ':13,i~ter3 natt t13l]CtZ it nftl nlZlhz anp ulter:-
nOll, it fc;: i5 o:p::(;.1;J i?~qFal£n lip t)~g lua ('it! (J{ tijto ttflg 
fintl OltEen, WOtei] n1::l\..>e£) 37 Hen S, {H, to ':.u(r'{t SlltewUon lUau 
mane op 311m.! 4 Ed\,'.6. nbout the Hcmiaiitioll of Cuftos: 
ann appowts tbat (Dc 0~tlr~ appointeD iJp 37 Hen. 8. be (on~ 
fiantlp oUl(1:beil; uno fit; to tOe '!CIerI, of tbe 19f«C~" ] tulle tt, 
t~i'J lall at! 1» no wap a iRepeal of 37 Hen. 8. 

~)J :tLo~n, ] (Jolt" it (\:0 11 fetUeD Btlle, tljllt (f tfJne be ttUll 
~tatute5 Urn atc crnfiHent witg one lHlOtfJer, mtn not tfPUlJ
Hant onn (elHttln:Cwlp, t;)t !nttet ~tatute !lJilll nor lw Q,C;qlorW1l
CO to be u m.~pwl of tiF fo~mer. ] Do nH.H~£tI ({earlp CJilcetue, 
tbilt t(Je ax of ti),; (t;:[i: of tbi~ ming ul1tl £nuren, 'OiO Repenl 
tiJut of 3 nnD 4 Edw. 6. but ta confHlent UlitU, anD coufequentl!J 
tHn not Rrpitli tl)C ~~(itute of 37 Hen. 8. 

IDLlben tue matter of nno ~tatute~ ts bfreai!, contranicto~p 
tbe one W ttJ£ atber, ] tl0 agtee, tbta loll muff be obferuen, 
ann DotI] tepeni tue fica; but 1nbece toe!' 1)0 not contraDict one a~ 
notoer, but mil!' (onn(t ann llann tog£tber, t02 fnttee ta no IRe .. 
peal (If toe fonner, us tl)£ }Rule tG glu£n tn [)~. F ofrcr' ~ fltafe, in 
I I Co. 5. 6. fEbe ~tntute of 23 Elizabeth, tbat gfueg tbe 20 L a 
~(mtb fo~ Recufancp, it is tefoluen nill not t£peal toe ~tatute 
of I Elizabeth, fo~ tbe 12 d. it 0tUtiJap, flectlufe tbep ate botb 
inconfiffent nnD (fanD tog.etber; ann no not Oirectl!' contruntct 
one anotber. 

3lt Ulere to no pm:po£e to cfte anp tl10~e Qtare~ to tbt£' ll!lOillfJ 
o~ to muftiplp autbo!tttea: 31t fg an agree'O (ettIen W>otnt, tbat 
lllbece aa9 of Parliament are conflUent, toe lattec Does not 
}Repenl tbe JP~iOl· ~bep are to be taken aa Wills ate. Jjftbere 
be ttuo Wills tOat ate tnconfiilent tnitb cacb otber, tbe latter Will 
{lJaH be a l.~Euocation of tOe fo~met ; but if tbep can llann toge, 
tb£t, it (lJall be no IRcuocatiolt, ufj {53 the QI:afe of Hodgkinfon 
ann Wood, Cro. Car. 2.3-

~!' Lo~O, ']t ,uUl be tbe fame tbing as to Acts of Parliament, 
Leges pofreriorcs priores contrarias abrogant. 13ut if toc!' nte 
not (onttarp, but confiffent, tOcn thev no not ab~o!Jate tbe fOl' 
tner. lLc~ m: t(lL11 iooi{ upon tbe£c ~tatut£~, ann fce tnbetbet 
tiJep me m.1t confHlent. 'C!be one fap9, (Oe <[Ink flJal! con
ttm~c til bfe Ollie..:, nuting tbz time tbtit tIJe Cufros continues ill 
hf(\j Office, fa as IJ£ Demean f)lmfelf \UsH :, tue otber ra!,~, be 
fj;a:i c;::jop tf)e Office Co IOlllJ 0111p U)J {le nemean~. bhnfelf 
tueE ~i~ it. J1~Oill, if pou taltc U)e fDffice to be !Jtotttable, but Ott. 
ly ;:~ta 'Uig toe time tbilt tbe Cuf1:os conttnuetb to be Cufios, mz 
toe @)~rtute of 3:- Hen. 8. LVB, ann uftet tbere fi)Ot!ltl tome 
drJc U,L'it;j t\}.lt nrc ill ti)i'li (at~t'r §~iltutf, tOep ate plahifp 
(~n;:I-(er:t tocrrq;er, ~iltl not CO!Hta"0t~~:;lt' at aU. 
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.map, tlCOe '!frp~er~ tJ5~ant to SJ1)l. Fox, fcom tbe <earl of Bed~ 

ford, fa purfunnt to tbe tuo~OS3 of toe Statute of 37 Hen. 8. lUbtcb 
reffratn9 it as lllet( a~ tbe fall Statute, to mell 'Demeantng l)imfelf 
In tbe Office. Il)ts ~lant i9 to bOlD tbe ~ffi(e tintina [ucb tittle 
(1g tue <!Carl cOntlnuen to be Cuftos, fa as I)e tJemeaneti btmfelf 
Uleli tn tbe Office. 13ut ~~. Harcourt's @ltmt is; lVitbout an), 
relation to tbe ~~Olli1l01l of tbe Statute of 3 7 Hen. 8. tubicb t~ 
tntennelJ bJ' tvia faa aa to be tebiueD ; ann all tbe meaning of tt, 
il~ to tbe ClCletk of tbe ~eace, fa to gibe tbe 3!ulltcea a Rule 
ani) ~etbon botn to nifplace bim fo~ ~troemeatlour. 

an tubicb tbfl1lJ£J ate confillent tuttb tbe :[)~net appofnteb COl 
tlJi£S Office, b!, tbe Statute of 37 Hen. 8. ann not QtantraDiaolP 
to it ; ann being {a tbe!' cannot be QErpounnen to be a Repeal of 
tbat Statute; anD tbetefo~e tbe Office became \loin upon tbe 
remount of mp JLo~n of Clare; Qnb tbe PleCent Cuftos wa~ 3ln
titulen to make a nem Q'Dlant of ft fOl bta time, tnbicb be flaa bone 
accolofnglp to toe iDefennant. ann 3/ bope POUt Il.,Oltlll)ip tutu 
plenfe to gtue pout l!uogment fo~ bim. 

DE 
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T efm. Sana. Mich. 
Anno Regni Regis & Regin~ W. & M. v .. 

Die Sabbati quarto Novemb. Anno Dom. 1693-

I N 

BAN coR E GIS & REG I N lEe 

Rex & Regina verfus EpifcopUlll London WiUielmuol 
Lancafier) et at. 

Mr. Cooper, 

M Q ~ it pleare pout lLoJ'CIllJfp, 31 am of (ltouncfl fn tbi£J 
<!tare, fOJ Qtbett ~aj£ffte6, who b~tnlJ a QEare Impedit 
agatnft Henry 13t{tJop of London, ann William Lanca

fier Di\1initp ~!ofeffol, fo: JRecoUetp of the ~~erentatton (hac 
vice) to tbe micattnge of 8t. Martin's in tbe fielD6. 
~be Declaration (eta fo:tb, 'Qt:bat Humphrey I.ate 15UlJop of 

London, \11a~ (etietl of tlje Advowfon of tbe fain dlicattng£ in 
~~Or£), as of ,ce, til JRhJbt of btll ratn 15iuJOPlfck : ann tbat be
tng fo @eticn (tbe (aio <rltc8rtnge befng Witbtn tbe DioceCa of 
London) be Cltonaten tbe ratn <ll{carioge tben Ulacant, unto 
Thomas Lamplugh, tuba bp Uittue of ruth C!tollation, tuafS put 
into tlJe ~o~po~nt \F>offeflTtotl of tbe fain dlicatftlge. ann tOe 
faro Thomas Lamplugh being tbus <rltcar, tunfS aftettllarn~ (!Cre' 
ottO ann <.!tonffttutetl 1l3m)Op of Exeter: 15p btttue of tnbtcb 
ts~omotton the fame mtcaril1rre becflme [tacant, ann belongcn 
to tbe late, ann tben ILttnlJ Charles UJ£ ~e(ol1n to 1l!l~ erent, bp 
rcaron of bi~ w>~etogat(\1e, roi)o, ncco~otn!Jh) t1!>!cfenteb William 
Lloyd, IDiUtnttp l0~nfe[f'Jl, tuba Wda (\omtttrtJ 1 ]l1attutetJ anti 
1ntmctetJ. 

ILl[ 
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ano tben tbe faro William Lloyd beUt~ tbur> <LllCDc of tbe f(lill 

[Iicurtuge, Ulaij nftet\llartls; ([teotet! unn QronCECtat£U 1BttlJOP 
of ~t. Afaph : tlllpon tubtcb @~omo~ion tbe QJ:bUJ;(U agam be·· 
came [1acant; £Inn tbe fain Jl\tng Charles t~e Second, bp unCoil 
of bu; ~~erogatt\.1e, agatn ~~£(ent£D Thomas Tennifon iDl. of 
IDtutnttp, \t)IJo was anmtttcD, 31nfltture'O anD JjnOuaetr. 

ann tlJe fain Thomas Tennifon being [1tcm; 89 afOlefato, Was; 
([reaten onO Q1ol1fecratcD 'lI3il1JOP of Lincoln, bp wbtcb l!!>lomo. 
tion tbe fltbutcb WfUl again dtatant, bp rearon Ulbctcof tt be
IOHlJ9 to tbe now Jl\hlJJ anD ~ueen to J13lcfcnt,RationePrerogativx 
fux Regix, but tbat toep ore bfnneen up tbe [)efenOant!l. 

Wp Lord, tltbere t~ upon tbe JR£co~n (wbfCb ]I UJoI( ~kip) 
on enttp of n IDemutter, upon a lS!ca in abatement, tDbtco 
191m blU9 OUet-tuten, anD a Refpondeant Oufler al1juog£b u· 
galnff tbe Defenncnt5. 

CI.lpon tbat tue [)efennant, toe 'lBtaJoP of London, (ome~ tn 
Dnn Demutrfj to tbe Declaration ®enetaUp. 

'(t be 3lncumbent, tbe otbee Defennant, iDl· Lancafier, LSfean~ 
tn 1l3ntt tbat be iss crti,cor of tbe fain dlfcarftlge, .bp tbe ClCuIfntton 
of tbe otuet DefenDant, tbe ')5tllJop of London. ann tben be, 
~onfetre~ tbe @eilin of Humphrey late 13tl1JoP of London, a~ 
It i~ Qllengen in tOe Declaration, anO tbe QtollaUon, to Tho~ 
mas Lamplugh; ann tbe Ulzomotion of Dl· Lamplugh to (be 'lSi· 
flJop~tck of Exeter; ann tbe llting'SS W»lcfentatton of iDl. Lloyd, 
anD bhl 1ntlittltion ann 31nnuctton ; anD tbe lJ!)lomotion of D~. 
Lloyd to tbe 1l3mJop~tcft of ~t. Afaph ; altD tbe minLT'S ~~efenta. 
tion of IDl· Tennifon, ratione prerogativx, anti btSJ 3lnftttuUon 
Rntl ]ntJuafon. 

~b£tl be feta (olto toe Statute of 2S Hen.S. matle alJattlll~utng 
fo~ Licenfes anD Difpenfations Clom tbe See of Rome; anD to~ 
\tonfetrfng tbe ~ohlet of ~zantfl1JJ rucb iDifpenration~ on tbe 
9ttb '1l3tfi)OP of Canterbury, Cal tbe time being, nnnet tbe (!tOll
Ormation of tbe ming bp bi~ Broad Seal, in (orne fpeclal (!ta, 
reS· 
~bcn be (et~ fo~tb, fltbat aftet tbe making of t&lt Act, ann 

befo~e tbe Tefie of tbe Original Writ, tbe otbet [)efentJant 
Henry, \lln~ mUDe 'l6iffJop of ~ondon; ann tbat afterwarno, anO 
bcfolc tbe Tefie of tbe Original Writ (to WIt) tOe 20th of De~ 
cember 1"9 I. tbe fatn iD~. Tennifon tuas eElrCictJ 'IDlfiJOP of Linn 
coIn. 

'([ben ~e (cta fo~tb, ~bat tbe arcfj.1BHf)op of Canterbury tDe 
22 d. of December, 169 I. ntb bp bt6 Letters of IDtrp£l1fattl1h, 
flt(O~nftlg to tbe fo~m of tberato Statute, (rectttnlJ aa IS Urual, tbe 
i{,titg'~ l~learute ugntfien to bfm) nlfpcnfe WitO tbe (oib Thoma:. 

. TennifoD,. 
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Tcnnilon, [illll granteD tOat be fIJou!n babe PGtD~r [;nT'l 3f!t!)~1fap 
to tetain toJjEtIJet tJ!to !J;a [uiO T'lfiJop~t(l\ of Lincoln, tuz [JiO 
(Jtc!n'J(Jc of ~t. Martin's, anO EE'LloJP of '2lt. Jarnc;;'s \Vdl:. 
minner, WbfcfJ tb..: fafo '16tft)OP ;.Sleet tuna tben pcf(dfcU of, ttH tile 
fic{f of J uiy tbe~? ~(ert following, ann iJoto t!Jz fl1Ule in Commen
dam in tam amplis modo et forma quibllS ante tune ufque tern .. 
pus COAfectionis lirerar' Difpenfarionis prediCt' dicbus Eplico
pus Lincoln eleCt-us retincbat et poi1ldi;bat, l1ntl mf~Jbt t·~~:e 
ann bifpofe of tiJe Profitts of tbe furo lil1tnlJ~) Etiamii in diai$ 
Vicaria & ReCtoria non refideret, &c. 

flrbtn be (eta fo~tf) tn bta Plea, ~[)nt tI)e Iltinrr (lUn fnueen [m 
tf)eit Letter Patents tanner tOe Great Seal, £DuteO UJC 2. 3 d, of 
December, in tbc 3 d i?eat of thetr lRetlJl1, ann 31nroU'o til Chan; 
eery, accorotn~ to tbe fOlm of tbe fotD Statute) qtonfirmen t~;e 
faib JLctter~ of DifpenCatton ; rUin tOea aUer£} tbat tbe CliO iDif
penfatton ann ([onfirmatton ate not lRepugnant to tbe JLaw of 
®otl ; nnn toat [)tfpenration~ tn Uhe arafe~, were uruaHp ®Jant
en befo~e toe fatn get ftom tbe See of Rome. 
~ben be retSJ ro~tb, ~bat aftcrwiiti)a, to Wit, tbe 2.5 th of De. 

cember, 1691. Dl. Tennifon tuna ([reatell anD (lConfeccaten 
11U1Jop of Lincoln; anD tbat Vigore premi!Iorum tbe fatll 113i
fiJop of Lincoln toOk to btg ~tun ufe tbe ~lofit9 of tbe faiO 
mtcarttJge ttll tbe Bra of July, Ad quem quidem Diem Vacaria 
illa feculldum limitationem in predidis Litteris Difpenfationis 
rnentionat' vigore premiiforum vacavit, ttlbercupon tbe faUl 
'Jl3ifiJop of Lcndon put tbe i)cfentlunt iDl. Lancafier Into 1\30[
feffiol1 of tbe faro dlicartnge bp CZI:ollatiol1; ann toen Qron
(Iune~ tuttb unotg£t auetment o~ tlSo, fo~ JJreatec ccrtaintp of 
E!>leaDfnJJ. 

firbf attolnp QDcneral jopn!J iUitb tbe 15ilbop of London in bi~ 
IDemurret; unn aa to tbi~ Plea of D~. Lancafier be [>emurr~, 
ann tbe [)l. jopmJ in Demurrer. 

£Wp Lord, tbrre is (fol 31 \DoulO take botb CZI:afea togetber) 
altotbet lRrco~ll of tbe likz ~are Impedit, b~Olmbt bp tbe Iltfng 
ann OU£C11 agnttHl tbe 15tfiJop llfLondon, Hni) [)~. Birch, fo~ the 
~~tfentnttoll to tl)€ lRecto~p of ~t. Tamess Wefl:minfrer, Ulbtcfi 31 
fi)an not nom {lann to cpen particulatlp, bcnmfe Ji take it to be 
tbe fame tn fubUancc Witf] tbe otb£t. ([berc ate fome mutr, 
tlal aIotiarfons, i1£; in1J£cn t{Jete is a particular ACt of Parlia
ment fet fo~t{J in i)~. Birch's Plea, Uinbe I Jacobi Secundi, 
fJ~ Q!rectht!J tlJilt ~artrfJ, lllbicb ] fiFtH tflke notire of tn tlJt 
enD of mp !argument ! Jr~ot tbat of mp felf JlllJotdo babe tlJouuJJ' 
~t necrH:l!"p to llO fo; but bfCilUfc lUI)tn ] mo\)en to mah,: tbefe 
UeCOrOf.J Confiliums, 1 tf£fiiJeO all ~1tJlHOtlttilllt from tbe Qtoun~ 
fel Oil tue otber fine, at tl'c 'l3~ltr, tt~\lt 1 c]C~ttlt1 LIt! u r:iffr~£iC~ 

'£ ! (2 mbiR 
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\lJuen ] came to llrrr~te tfiem, mHI c,tCCpt iuep mena tbat tOut aa 
of ~!ltHnmellt mdtea tbe tltfferenc£, 31 Imotu of nOlle. .ani] 3I 
nmfi pet (Onfe(5, g\ (ittotrJ no £ffcutt!1l Difference at nIL ann If 
ttcp mrnH a Difference tbat t:g not fO, Ji am glan to finn tbep he
utn to plcafe anO (omfo~t tUemfell.l£Sl tDttfJ tui£; efqlraatioJj, tbat 
11l[J£~ tuep lJnue loft aU Ullin of tbe fOJmrc Q.!:ilu[e, tuere ~ et be ttit'lt 
~ttalli left to (otcb ilt in tOe latter. 

®P Lord, 31lbfnil tue J.l!)oint'-l in Law, ilttfitHJ from tbefe Re
(OrOa, ore rrenctaHp but Uno; ([be one arlfittg from tbe 'J5t!bop'j) 
tlemuttU1lJ to oUt i)ccinrntton; tbe otbec from ibe Uttump ®e i 

11£tat'£) IDemurrer to tbe plea~ of tbe JinCtnllbelHs:). 
([IJ£ ID£claratton~ entitle tbeir ~aj£utefj to fue tS~erentatiolt& 

(hac Vice) upon tbe laft Jjncumbent'~ being muDe a 1BtfiJOP ra
tione Prerogativx fux Regix. fiCbe 15ttlJoP of London bUG tJe
nHlrteO (0 tbiS ~ttle of tbe fLtfl1g~) bp UlbicO be baSJ fo~(£tJ me 
fo~ ~etb{l'Ofoke, to make tbat a l\3otilt, tnbtcb otbrrwtfe 31 ban 
taken fo~ untloubteiJ ann fettlell JLaw, to wit, I. -crtbat wbenellrc 
lucre fa nu aboitHlnCe of a lLilling bp QCcfftoll, o~ 1.11' tbe 3lncum
bcnt'~ being matle a 'l6tllJoP, tbe Ilting bp tearon of bta l@~eroga· 
tille, i9 to p~£rent fo~ tbat turll, anD not tbe ~atton. 

ano, ~p Lord, a.a to tue orbet @oint, 31 concetbe tbat tbe fiti# 
tie of tbe nfng ta not butt 1.11' tbe DiCpenfatfon, o~ <lJ:onfirmati
on tbereof pleanen b1' tbe 3Jl1cumbent~, o~ anl' otbet ~atter ap
pearing upon tude JReco~tJn. 

2. ~p Lord, afl to tbe ritft ~ofl1t, 31 am fenlible it i~ a ~lejubCce 
to a cleat Btgbt, founnen UPOlt platn ann fettlen !Law, to enter 
into lUI!' BeaConing concerntng it, OJ to p~onuce grguments to 
p~obe tbc Fitnefs ann Jufinefs of tbat lLaw. Jfo~ tbat t~ to D~atv 
tbe ~attet again into i)uftlfon, anD tben tbat map not appear 
)Renron to one ~all, tnbtcb ban feem>D fo to anotber. [[{uetea~ 
3/ take it, tue gutbo~ft!' of n tonnant urage fOl a lUgole lZtenturp 
of ~eatS ann UPltJatn~, backt ann ffrenntbnenlUitb JUDictal Be
folution~ ann aUOl.lltlnC£a from time to time tbereupon ban, t9 it 
ro~t of CCllfible gcgument tubiclJ ia fute of ~uccer~, ann betn(\, in 
tue Jaature of a pol1tfbe lLaw, can commanD a Submiffton mbere 
it i~ not able to pctftuane an mfent in Reafon. 

ttbcrcfolr, mp Lord, 31 U)all onlI' p~onuce fome of tbe Plinct. 
pal autbo~{tie£f, ltlbicb ate to be founll fo~ tbi9 ~~erogatfbe, ai1~ 
refp upon tbem, lUitbout eluting into tbe lReaConablencfa of tbi~ 
~nw, onl1' [0 fat £19 fi)aIl be founn il1cinentlp nccetTar!' to tbc,on~ 
fetTtnJJ, ann aUoittfllg fome ancient alltbo1itff~ tubicIJ ftl'm to be 
arrflmfi U£l in tbtfl Jj!)(1tnr. 

Itt ff, 



.. - -- -~ --~-.--~-

Mich, ) "V. &: M. 
lftrff, tbere LJ tIJe ([Me of Eeds arratnfl tfJ£ 13ta)ap of Oxford 

tn Vaugball's Reports, fo1. 18. In t!)e bClJiUlWlff o[ tbl1t JV;]O 
([bte[ ]uUt(£'r; urlJumcm tn tUil.t Q1ufe, :lit is OtiC of tue t9DtntG 
WI]teu be takca fo~ granteD, Gllll lap£! i1~ a founDation fo~ via 0-
pinton; 'QCbat tbe l1\{tlg, ano not tbe i9attOll, t,3 to Ple[cnt;:o 
')Benefices fo boill bp Qrelfton, tnbttb l1Jell1~ tbat tut£l ~otut Unn, 
tIJen taken fo~ a fettle1J @otnt in lLatu b1' tbe ~ounf£f on totb 
fine~, anll bp U)£ ]utagea on tbe 1l3encb, ll~ eire be Wouln not ~abe 
put it among tbe ~~tnctples mbtcb be tuna about to argue from, 
111ltbout fllttbe;: Plobtug it; ilutl tota ] ti\ke to be one of toe 
Crollgcll flJ~tS of autfJo~tttca tbat Cfill be etteO. 

@>o m tbe QLafe of Ballet ann Gee, Cro. Eliz. 79o.crtbat tg illt 
~ut(JoHtP tnutb of tbe fame natuec, 3lt ta not anOteD jUl.1tctaHp 
tbe W>oint in quetlton rbere, but it tr; p~eHll1tnarp to tbat lU[)tcb fa 
tbere rbe l\3oint tn 31utlfjment ; ann it (eelnfl tbere to be atl1llittelJ 
on all tr)onna 69 [ctUeD fLam· 

Rolls Abr. ~d Part 343. after enumerating fome oU) 1300kG 
lUberdn tbe contrat,., Doarine (eem~ btntell at, conclul1eG Witb 
tfits Ql:autton, But the Law is now otherwife generally taken; and 
agreed, that is, thft the King fhall have the Prefentation. 

3ln tOe ~afe of Armiger anti Holland, Cro. Eliz. 542• tOiS 
~~etogati\)e bappelt9 to be mentionen aCCltJentaJlp to tbe I~otnt 
tn quellfon; ann (:oke (tben atto~np C15eneral) faps, I can fhew 
the Refolution of all the J ufiices, that the QEeen in fuch Cafes 
fhall prefent: ann Popham (tben Ql:bief 3lufhce) (a1'~, That fo 
is the Common Experience to this Day. €bta (!tafe tuaa Hilt 
39 Eliz. 

3!n tbe 37 Eliz. Wright's Qtafe tepo~ten tn Moore 399. ~bete 
tbis; tuan tbe betp 1}t)oint in quellfon, ann if tbat Repo~t be ttur=, 
tbe lunges; tOete call'n ft tbe Ancient Law, and Prerogative of 
the Crown; ann at fall it tua~ anjungen upon manp nt'~ecenents 
lIJetut1, ann manp ')J3ooks eiten anll perUCeb, That where a Church 
becomes void by Ceffion, the King, and not the Patron, fhall 
prefent. 

~{Je nett 31 alan mentfon, S0p Lord, fa Woodley's Q]:afe ttt 
Cro Jac. 695' ~bete tlJia @~etOlJatiUe fs nt'ljU'Drren fOl tbe ~fltlJ, 
ilnn tbat tn one of U)£ (Jutneff <lI:afc{; tOot can be put, mUltO ':]I 
If)all f)obC oceanon to mention mOle parttcularlp IJcrcaftet. 

5 Mar. Bro. Abr. tit. Prefentment al Efglife pl. 6 J. cites a Pre
fentation tJV mittg Edward 3d• pro hac vice ratione prerogativx 
fux upon tbe ]l1cumbent'~ betnff mane a '15tfiJop; ann tbe 1300k 
£onc(une~ Wilb it laematf" t,but tbe JLaw i~ roo 

445 
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flLbe fame 13ooh, nnn tOe fome ~ttl£, pI. 14· til tbe Ul1J{'Og· 
m£m of part of tbe gtcat ~tlfe of I [ Hen. 4- 37. ]it fG noUJ f&lto 
tn fmb <[Mc of <.!l:reaUon, tbe ll\tng llJilU p~e[ellt CO all 16eHcficea 
de cujufcunq; Patronatu cxifiunt. 

!am) tf)e fa.m£ 13ook, ann tlJe flime {title, pI. 3+ 9blti.1l,Jes it 
([ilfe, 4 1 Edward 3,5, Wbete a Qtterk (~ mane il 'll3tn)OP bp bt~ 
Q[cmfCHQtwn, aU bts otbet ')6enrficea ote bo1'O, auO tbe fL\ing 
UJill! nc(ent de qUibufcunque Patronatibus exifiunr. 

®v Lord, 3llJatJe not p(cpareo mp (£If to trouble pon toftb p~o, 
tmciltlJ mo~e autbolltiea of tbhl kinD, tboulJb 31 quefflOlt nor, mo~e 
mtgbt be founn tn tbc 1600kJJ ; tlO~ bo Jl tbank [be (onftant u
rage ann p~actic£ baa becl1 fo~ tbe Illing to baue tbe lP~etogat(be; 
tbe <'ItOWl1 ba~ been in Wotremon of tt fo~ fo man!, pear~ pall fo~ 
o time (uffici£nt to Plocure anp pHlJatt pttron in tbe quiet <!fnjo!,
mcm of fita (!faate ann ~lopettp. 
~p Lord, it f~ true, ~&ere nrc fome 010 1600ka tn tbe ~im£l1 

of Edward 3d. ann Henry 4. wbtcb ill tbe time of £D.ucen Eliza
beth, nnn tbereabout9, bfn tntluce noto ann tben it fin1Jle lunge, 
! (I befitate anD quetlton tbe Legality, o~ at leaff tbe Antiquity of 
tbi~ Prerogative. ')But JI coulD obfecue tbfSJ ttpOll all tbefe Q1afcs, 
lUbtcb are lJenerallp of tbe fame nature, tbep ate Qgare Impedits 
b~ou!Jbt IJp tbe lIttng to reeo1Jer tOe p~eCentatfon upon an auoiD, 
lUlU bp ([dno", tubete be makes btSJ {title cttbet bp tbe @)tatute 
of Provifors, Ol aSJ ®uatntan of tbe Temporalties During tbe 
bacancp of tbe 8ce ; ann tbe Il\ing noe~ not mention in mafting 
btl£; flCiUe tbtfl Prerogative, from wbence Come Wauln infer tbat be 
ban it not. 

S}3p Lord, at p~erent 31 tbink 31 babe no nttn to uo about to 
look into tbe ~~obabilttp of tbiSJ argument. 13ut 31 cantlot anmtt 
tbe3lnfetcnce to be gootJ·f!I:bc Iltfng ba~ ttno~itle5 to P~£[ftlt, one 
ilG tn )RtgOt of tbe Temporalties, ill bfSJ Ipann~ ; tOe otb£t bp Cef
fion ratione prerogativx; UPOll a QE.are Impedit blGUgbt, be i£f, 
31 tbfllh, regularl!' b1' LalU to boln btmfelf to one of tbem; but 
(ben bccaufe be noes fo, 31 take it to be no aCllumcnt to p~oUe, 
uuo tberefol£ be batb not tbe otIJet in btm. 

i})om£Uft, 3J no not tlfCpllte. 15ut ntiluit tbe oln 1300ka tm tDe 
time of Hen. 8. are not u~r!, cleat tn tbta ~attet; aUll 31 finn 
tOilt tIJat <!tare tubtcb 3l etten of Woodley in Cro. 69 6, rapS, flrbat 
manp }P?eCCilfl1ta tuere llJetlln ann PlotJUCl?ll to Ploue tbe latufuf
!ler~ !:;~. {~ig Prerogative Once tbe time of Henry tbe 8th. ano it 
muff be confeiTetJ, tbat tbe Law-Books fperth of tt nnte tbat 
time tl.lHu crrenter Ql:lenrnefg tban tbep Dtn bffo~e i Ptltttlt!J aU 
)l!u\~b taJ!Je~fJer, 31 conceiue it mop uetp well be aC~(lumel1 fOl, 
tWU rcconctlen in tbt~ monner. 



Mich. 5 V·V. & "(\1. 
-------

wlte urent E.£Jfon omolllJ llHW1' wbtco 31 finn (titlcl! fc~ rt)iO 
Prerogative fn \Ventwonh ann Wright's <[u[e, Cwo Eiiz. S 2.;-. iil;:; 
ll1bere-euCt it biltb bern teafoncn upon, is, t!Jat ti]e l.ncancp PJo
(eeOS from tbe t~t1lg'£\ oUln aa; tt ia [uff{ciwt fOl (be ll3,Utoit, 
tfJ:lt be (ball babe tbe anuantagc to Plefcnt UlJOll llofllal1(e l1P (be 
~tl of <50'0, aa [)eatb, o~ bp tbe !lct of tbe ]neumbcnt) [uj IRe
ugllatton, ann tOe Hke; but tbe uotnance (JPOll tfJc PlaU10tiJH (if 
t[jc j!11(umbcl1t to a 16i1l)OPlick p~oceentn{J from tbe [,,{ull'a ohm 
gel, it ill fit be fi)ouro babe tbe "l6enefit of it ; fOl if tbe Il\ing ban 
Itot ilone it, toe bacanep mfgbt batle been fufpentleD WI tbe OCJtb 
of tbe ]ncumlJem. 

motu, 9}3p Lord~ (ltbf!$ !RenCou 1't1aG not in fo~ce from toe time 
of Il\tllg John, ttll tbe 25 th of Hen. 8th. (!~]bat tt mila llefofc t:)~ 
!jme of King John, we are petfealp \n tbe nark iibou~ It, bailing 
no Repoltn of Law-Cafes fo olD, but tlUtlna tb~lt Jlm':tiJal tn:. 
tween bi~ time, anD tOe 2 )th of Hen. 8th. tbe ming ban ffttle o~ 
notbilltJ to no tnitb tOe (!flectfotUl Ol <!tonfecttltionl1 of 13tfiJop,:;; 
12tbe (!Elections of tOe QJ:OapterJ$ were tben, Ol bp lLatu, cuggt to 
babe been free after tbe mtng'tl nelleral !Licenfe to p~occell to <!Efe~ 
aton Hrft baD, as appears bp tOe ~tatute of @10biro~g, 25 Edw. 
3· anll tbe 13 th of Rich. 2. Cap .. 2. anti tbe Qtonfecration o~ 
3lnuefitture mas unnet tbe QutfJo~ttp of tbe ~ee of Rome, ann 
rucb QI;leaton anD (ncb C[onfecration mane tbe 3lllcumbent petfea 
13ffiJop, cfpectaUp an to tbe auoinance of biS fo~met ILtlltnIJ9 ; 
~nneen, it'£f true, tbep aftetWarDS tlitl come ann pap a (olma' 
<!l:omplement to tbe King in a~ktng biG QtTent, ani) relUlUllCfl1lJ 
cllerl' tbfng none bp tbe CltOUtt of Rome in neroga~iol1 of bhlll\op
ill autbOlftp, tuOtcO \Da~ in o~net to get tbe flr:empo~altiefj out of 
tOe mtl1lJ' {; banne. ')But mil tbe ')BtaJOP waa perfect 15tfiJOP, ann 
oil b{~ fo~met ')5eneticfs boftletl bp tbe ftee <!Electton of tbe <Zl:bap
ter, ann tbe <l!:onfectation bp l.lirtue of tbe ~ope'~ 13uUs. @>a 
tunt ilUting tbat time tbe ft\lOltlanC£ coulll barDI!, be {attl to bap~ 
pen bp tbe King's Act. 

1i3ut now fince tue ~tatute of 2~ Hen. 8. tbe ~abfea ate turn, 
elY, tbe King baa all tbe ClflfenUnl ~otuet nccetTarp fOI making ff 
1I3UIJop, nnn tbe <!tlerlJP buue notbinlJ left tbem but 0 meet ~ba·~ 
bow of 1:Do11ler, (1 negaUue [lotte {nnce\), a uetp ~nnte to tbem, 
lUbfcb it i£5 iUS nangerOUfJ as bat" attn tote to make ufe of. 

00 tbilt, oe tbe iL\eafol1 of tbta fr!>~erogntiue grew ffronget an11 
(ftanger, 31 obfetUe tbe 3iuou£a gtc\n clearcr onn clearer ttl tbeft 
~ptt1ton~ ro~ it ; anti bane g{Uclt it from ttme to Ume juotetat ~n. 
lotuottces;, 31 tbttllt, tuitbout Jinterrupttoll ~ ttl( at ICl1gtb (bep 
baut unnen to tbe tctl, one arut:ment mlJ~C fo~ it, anlJ tbat tbe 
firollcrell of aI!, tbe autbo~ft!' of a long ann conffimt i1lfage fo~ (a 
UlilUP ~eilrs Piltl, to tufr.; ['-\1p) ntW Ulb((b it f£fm~, ~).~~ UHltlell 

tbe 
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~~~----------------------------------------
tfje ([town to {o man)? (cbetal @:efetttattolls to tOts; betp QCbutcb 
of ~t. Martins upon tbe fame (title tbat i~ l10Ul contennel1 
fo:.. 
~o tbat, mp Lord, 31 ffJRU benture to trutl tbiS fira W>oint up· 

en tubat baS; been faio, anb par~ to tbe feconn tbe mo~e confitJertl
bte of tbe ttno. 

f![ bat tbt£l iltUe of tbeit ~ajeates to p~erent pro hac vice Up
on tbe p~Otl1otlOn of tbe 3lncumbent to a ~itlJop~tck, i~ not at
Ht'O O! butt bp tbe DtfpenfaUon in tbe Retinere, oJ anp atbet 
Qj3nttet appeartng upon tbefe lL\eco~n~. 
~p Lord, ll)aUing p~ouen alteanp, tbat tbere i£l {«cO a Prero

gative of tbe Qtrotul1, ~bat upon all nuotnance~ bp Q!:etTion, tOe 
King, ann not tbe ~atron, bl to Plcfent. ~be nett ~tep ]I am 
to take, is; to fi)c\U, tbat tbefe abotnancea in tbefe lLiuinga of @t. 
Martins ann ~t. James, otn bappen bV ctetfiol1, o~ bp tbe p~omo, 
Uon of IDl, Tennifon to tbe ~ce of Lincoln, nottuitbtlannfng anp 
Sl}aatterJ3 ret fo~tb tn tbe nt>leaS of tbe 31ncumbents, ann tbat 31 
bope map be none ttt il bCtp ~latn ~etbon. 

jftrll, mp Lord , ~be <!Election tn tbi9 Qtafe come~ fn pofnt of 
'OLime befo~e tbe IDtrpen(~tion, but tOe Q!onrecration (a after tbe 
IDHpenfation. Jaow it is moa deat lLa\1l b1' man)! autbolfttes 
onctent ann motlern, tbat tt t£l tbe (ltonCecration, ann not tbe Ql
lectton, tDbfcb mnlte9 tbe 15UboP; ann confequentlp tbot tOe 'l3e .. 
t1dice~ of tOe Bifhop are not botnen bp tbe CZEletl'fott, no~ until 
Ql:onfecratton; ro ts 41 Edw. ], 5· B. ann tbe great Clare of 
I I Hen. 4. 37. attn Eed)s~ ann tbe Bifhop of Oxford's (ltafe, 
Vaugh. 19. ann (nneen all tbe ')BookG tuOtcb (peak of an aUoitar 
anee bp QtelTton , agree tbfS to be Law. 

Jartt, mp Lord, 31 take to be a~ clear, tbat tblG Difpenfatfon 
on'D 'ltollfitmation pleanen bp tbe ]Incumbent'S tomfng befo~e tbe 
atlotoance bp <Ztonfecratton, ntD p~£bent ann (u(penn tbe auoin
ante; fo tbat it nin not bappel1 at tbe tfme of tbe Qtonfectation, 
110~ umU tbe fita of July, \1lben tbe Jfo~ce Qf tbe i1ifpenfatton 
f,tpiren. 

gnn tbf~ S}!}atter fs; tbe bettet opinion of tbe great <Z!:are alrrQ6 
D!, ciUtJ, I 1 Hen. 4. ann largelp treaten of in tbe otbct <[afe of 
Ecd's, nnn tbe Bifhop of Oxford; an'll futftcfentfp p~oUen tbere bp 
tbe Lord Chief Jufiicc Vaughan, Ulbofe f"abonra 3l might nfe if 
tbere WC9 anp occalion fOl tt upon there li\ec01tls: '1But 31 tbink, 
mp Lord, toe E)efennant~ in their 1J)leaa, babe tn a IJreat mea
fute (nben U9 tbilt ~toubll?, fo~ tbep bobe nber'o that (ucu Dir. 
pcnfationa arc not contrarp to tbe Law of ®on; tiLbat tbe Popes 
u{eD to grum (ucb IDtfpettfationa bcfo~e 25 Hen. 8, flr.'D intire)) au 
tue otber tbfnga bp tubtcb tlJe Lord Chief Jufiice Vaughan tn Eed'g 
.;snfr, NObCf;, tbat tbe Ardl~bifhop ant) tbe King nHip fegaH" 

iJrant 



®~u~t fucb a Dtfpenfatton bp tbilt Ga. mutef) wa6 netetfllcp 
f01 t{Jem to no, fo! tf tlJe {)tfpenfllrion waa not gooo, it Ulollin 
make notgincr fo~ tbent upon toe ~otl1ta tbat tbep no upon. 

If tben tbt Dt(penflltion be aomtttetJ Legal anti crlalttl (na 31 
ra~ it muff be, o~ tbe Defennant's baue notbing in tbeit \!cufe) tt 
t~ to be conftD£t'O nett, tubat fa tbe flftfect of tt, ann tbat hl bell 
feen from tbe i)tfpenfatfon tt felf. 31t fs a iDtfpenfatton gluing 
a filcult~ retinere, not capere, ann to retain in tbe fame -(late 
tuat tbe 3lncumbent ball It befo~e. 

Wp J!...O!'O, 31t appeatfj in Eed'r; Cltafe, Vaugh. 24 ann 25. be f 

fine9 manl' autbo~it(e9 tbcre etten, to tbe fame purpofe (anti jJ 
ueber fam anp 15tlolt tblt naubtetJ but tbat) bp Ufrtue of fucb t1 
IDtfpenftldon in tf)e retinere, tbe lIncumbent after bta <!.tol1fecra· 
Uon continUeD in bhl1Benefice per vim prioris tituli to aU intent)) 
unO purpofes tubntfoeber) 'OUting tbe Dtfpenfatfon. 

')But 31 fiJall not trouble POUt JLO~OfiJfP wUb a fong Bead,Roll 
of autbo~itieS upon tbts; l1>eatt ; fOl tOe DefenDant's babe agreeD 
tb{a too tn toeft Plea ; tOeI' allow tOe IDifpenfation retinere in 
tam amplis modo & forma to be effectual, : ~be!, plenn tbe 
<!Confectation, but no not fap tbe ILtntngl1 immetliatelp abOinetl 
upon tb~ Qi:onf£ttatton ; but on tI)£ conttatp tbep fap, tbat iDl" 
Tennifon llin en,o!, tOe ILtbtnlJ£f, ann conUnucnto take tOe !I!):ofits 
umHl tfJe litn of July tben nett following, at mbtto time tbe ratn 
cztburcbes, acco~tJ'llg to tOe Limitation in tbe iDtfpenCatton be~ 
tame botO. 
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@lo tuat we (ecm ante ell tbus far, ~bat tbe Qtbtttcbe~ tfJen 
fita became [loib ; ann tbe onlp mucaton (tf it be a Gluellton) 
is botu tOe QtbutcOes ntn tben become illottl r anti tculp, aa to 
tbot il,uellion, let tbem but giue me a finlJle anti netetmfnate 
9n(wer, ann 31 'Oare tcfet mp CelC to tbe <!Counfel 011 tbe otOet fine, 
to teU bom. €an it be bp anp otbce meau~ tben bp Clte!llolt, bp 
tue W'~omotton of tue 3incuUlbent to be a 13ftbop r 

abta hl fo clcat a ~tutb, 'Qr{Jat tOep tubo VICW tbe Defen
nant'9 Plea, founn tt llaten tbcm fn tbe face; ann tbe~ coutil 
not auom taldnlJ notice of it, no~ eouct it, but lttl'oer a general 
anti amotcruoua ~tP~emon; fot tbep rap it became boin tUtU fica 
of July, Vigore premHforum. 

'1But now, tDitb fubmiffion, 31 coulD (taft \t1bfcb of tbe ID>:emifea 
it t9 tbdt Ulane tbe lLiulnge become <llacant f 3lt tua~ not tbe 
~lection of [)l· Tennifon to be 13UlJop of Lincoln; tbat tg p~O\J
.:0 alrealJp annalJtetn to be no auotnance tn fLatu. 31t lUafJ not 
no~ coui'll be tbe Difpenfation o~ <lI:oltfirmatton, fo: tlJcp were 
mane to p:euent toe auotOallce, ann nin actuallp fufpeno it wblle 
t!)CP ban a being, ann fo~ want of UlbtcIJ it ban \.leen bacant ; fo 
t~,.1t tb~te cematn~ notbtnlJ but tue qtonfcCCilttOtl tbat COUlD eaure 
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tbe ~OJGpl)J!1U;, nnn tbe vigore premiiTorum muff ficrntfie tbat nt 
toe firil of July, tuben tbe ?Dtfpenfm10n C!E,tpice'O, tue JLt\ltnlJ~ be: 
tame d{oity, tip btttue of tbe C1Ionfecrntioll. 

\(CiJe ILO~D Qtbfef ]u(Uce Vaughan, tit tbe enn of Eed's flare, 
fpef1tting of a v{fpenfatton in tbe retinere, fap1l tbu~) tbat tuben 
It (omen t.o be D£t£tmtne'O, tue matter iB IH3 if tt ba tl not been ; 
but tf tOi,~ ID!fpenfatlon ban not been, no Ooubt toe Il...iutl1gij 
ban been aUoiti£'O bV Q.tcffion. 

Wp tLo~n Hobart tn bi9iRepolh1, 143. Colt ann Glover's Q!are 
(wbereas tuep call it Commendam) raps:;, a Commendam re. 
tinere, ts p~('lp£tlv no Commendam, but onIp a facultp of Reten
tiOtt, anll a continuation of tbe ')Benefice in toe fame l~erron anti 
0tate wberein it tuiU;, nottuitb£tantling fometbing internetting, aSl 
n 'Wm)op~t(k o~ tbe like, tnbicb,wftbout fucb a jfacultp ID::1U1O babe 
abottleD it ; fo tbete tbfa IntUItp keep£) tbe 'l6ei1£fice ttt tbe fame 
Werfon ann ~tate it tu£u; ttu tbe BtU of July" Ulfiell fo~ Want of 
It tbe ILtbfllg became DotD bp QJ;eCfion. 

gnn, ~p JLo~D, it befng tbufl pl.oncll, anll taken raJ mantell, 
tbat tbe Il1tng t$S to @l£rent UPOll an anoinance bp ~emo", anD 
tfJat tbere I).6cl1efices nib UoiD bp QteCfion onlp, tbe Qtonclufion fa 
felf·eutnent, anD tberefo~£ 3l neen not mention it; ann 31 can ret 
but one tua!, of eooniniJ tbe fOlee, tbat batb anp QI;olour. 

(tbep map Cap, it fa true, tue general talacttce batb fo gon, ann 
fo tbe Lam tfj genetallp taken, anti tn firtctnefs of Law, tf pou 
foHow tt clofe, it ts:; an a\lOtnance bp ~emon.; but aU ~eneral 
lRuleSl bane tbetr eftceptiona; ann tbfll general mule bas tbis 
(If,tceptton, mbete it bappena after a Commendam. Uno tn tbhl 
([afe tbe CltburcbefJ contiuutng full after tue Qtonrecratton, bp 
binue of a tOtfpenfation mbttl) tbe fllfng QIonfirmen, tbe Il\tng 
batb tbrrellp CupplietJ bfa fLutn ; ann fo tuh; map be ercepte1l OUt 
of tOe general Rule of tbi5S Ilttng'a @lerogattue, to Plcfent upon 
an auottJance bp Qtdfiolt. 

15ut fOl tbifj, ~!' lLoJt'I, 31 gibe it tbhl Qnftuet t 
Fidl:, ~p lOJ'O, 31 fa, tt l1.1tu Ipe upon tucm on tbe otber fioe, 

to Pl0'Oute {{utbolittes to p:obe tbiS Q,tafe of tbetr~ to (ome tDitbin 
anp (ucb <lEtceptton of tOe ®enerallRule, tnbtcb otbetwtfe fPEi 
barn upon tbcan. 

1l3ut tnup, ~p JLoll1, tn tbe mean time, 31 tbiuk it utap be p~a' 
llcn tn tbe Jaegahbe, tbat tbe JLaW anmtt~ of no rucb C!Crceptton, 
ann tbftt tbf$S aa of tbe I1tfng's, ret fo~tb In tbe 3lncumbent's Plea, 
(Bltnot in lam Ol )ReaCon amount to it fUlfiUfng of tbe mtng'.tl 
Qt:itle IIp ll!>lcrogatiuF, ol an ufct o~ Catteuer of tbe ~utn tof)icb 
tue Law IJ'IUCfJ btm, anD tbat upon tfjeCe autbo~ftte~ ann qfonOU£'
tntton~. 
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'Ql:uofe ttuo tJteat QCbief J.u{lice~ Hobart ann Vaughan were of 
i'pillion, tbat tOHe \nete no fueb QE.tcrption. 

ann mp JLolo ([bief ]ulltce Vaughan in Eed's ([are 25. puts i1 
muco ftronget QI;afe tban tbta p~erent <!tafe, tbat 113, of Cueb a 
Dtfpenfntton tn tue rcrinere, to loff fo~ Unee ~eur~. Jlf] Cap, 
be obtain a i3iCpenfaUoll befo~e Qtonfettatton, to bolb mp '1Be. 
nefice fOl tOlfe ~eata, tmting tbe fo~ce of tbut iDifpenfation, ] 
rematn Jj!)atcOll of tbe Came lBenefiee, of no lecl1 (f(fate tban be
fo~e; anD tuben tbe tb~ee ~eatSl are paff, toe 15enffice bOlOS ft£i 
it tlto at fita, if tbete bab been no IDifpenfatfon. 

'Qrbe JLo~n Hobart bero~e blm, tn Colt ann Glover's Qrafe FOi,. 
156. faprs tbe (arne tbtnlJ in £llmo(f tUe (ame [[[o~Og, lil{lt tuttt) 
tUiS annition, ~bat bete is no 3lnjutp none, ettber to ~bUt'b 
Ol ~atton; fo~ tbougb it be Damnum, pet it is abfque injuria, 
uno fo toep make no Difference between tbfS auotnance bp Q.Ce(
fion, ann after a Difpenration. Jfo~ tOe)? Cap in tbe cafe of a fur. 
penGon, bp otfpenfatiolt tn tbe retinere fo~ tb~e£ !.@eara, it noca a
botb at tbe fnb of tbe tb~ee )?enr!l, aG it tuouln balle bone at fita, 
if tbere bantlot been a Dtfpen(atton. 

')But tbeu, @p JLo~tJ, to enter tnto tbe confineratton of tOe 
reafon of tbe tbtng, ao tOete tfj no LaUl to ;"lUne tbta Difference, 
Co nettber can tbete be anp Jaearon amgncD, lllOp tbts) Dt£penCa
tion tn tbe retinere tburs confitmeb bp tbe lLttng, fiJoutb amount to 
an ufer: anb fulfilling of tbe $.ing'_ ~Utn, ann tbat upon tfjefe 
QPJountJ9. 

Fidl:, ~bf~ iDtfpenfatfon 01 ~:ant of tbh1 lacuttp to tetafn, ifJ 
tbe Qa of tbe arcb·1BUljop,ano not of tbe Il\ing,tubo onlp cOl1fitm~. 
!lJBp meaning intbtSJ i5 to be founn in mp l1o~n Vaughan (Ulbo 
obfetbeS betp tuell tn Eed's CZl:afe, Folio 26.) tubere fpeaking 
Of tbis fame ~ct of Qtonfirmation, be fapa, tbe Jl\ing bp [ucb 
(!Confir:mation, noefj not intenn to 'ijtranGfer anp Rigbt ofOffJ into 
tbe 31ncumbent, bp continutng bffj ~oll"emon'; but bts (!tonfir~ 
matton is onlp fo~mal, to compleat tbe DifpenCatton of tbe 
9rcb·1I3t(lJoP. 

again, ~v JLo~n, tbig '31 reckon h1 but a nap o~ tWa ion gee 
tban a Commenda Semefiris, et de minimis non curat Lex. 
Jaotn if tbe arcb· 'l6i{lJop ban tn tb{~ Qtafc, (ubfequent ta tu£: 
Q!onfecratton, granteD a IDifpenCatton o~ Ifacultp, tubicb tue!' 
taU a Commenda Semeftris to {)~. Tennifon, tben 15fflJoP of 
Lincoln, Capere et tenere, tbefe JLtuingG in Commenda, fOl balf 
il ~ear ftom tbe time oftije alJopllanCe; tbi{$ hl, (tbougb it be 
tn tbe Cap ere ) but it tcmpOll1tp ll!>~obmon fo: tue QtburC{l, 
fo: (ucl) ttme a£S tbe JLaUl crtucg tbe l~dtrotl to p~erent tn ; 
aun tbougb tue m(n~ ban Qtonfittllen (ueb it tL>ffpenfatton, tbat 
mfgbt baue been 1!l{tbout buttinrr bia B(gbt ut lPlefentiltton; 

~ m m :. anD 



ann 3l bolO, tbat at tbe £f1tJ of tont Commenda Scn-:eftns, t!]r 
)}tin!!, ann not tf)e ~ilttDl1, l1Jouln mefent. 

gOl tt ta plain til Hob. 144. Colt ann Glover's Qrnfe, wbne aU 
tthl Doctrtne fa tteaten of, ann from tOe manp learnen anO Ul~ 
bo~toua Q1;ttationa bp btm tbete mane out of tOe ([onon iLuw, 
tbat tb(a Commenda Semefiris ban "elbing of a lE'lefentlition in 
ita nature, no~ meOlelJ tnitb tbe J$.>~e[elltation, o~ lltrrut of Pil· 
nonage; but tnas menl!, a ([empo?Jtp Q]:are o~ 19JDuffion fo~ 
toe Q1;burcb nuring tbe time \llbtcb tlJe llDntron ban up LOW to Plt
fent til, ann greW out of a natucill caqttHp , tuut tue QL:w:e Df 
@loula migbt be alUlapa (ctueo, anO tbctrfo~e it mtGut fCffillip be 
mane tuitbout Cltottfent of tbe J13atron, ann it e.rptreo at toe ttme 
limiteD; tubfcO a Commendam in tbe Capere fo~ n loulJer ttme nf
ue tbe aUoinance couln not, fo~ tbat amountetJ to a J.13~erentattc 
on tn tta nature, anD couln not be fo~ il fef.a time toan a !.Ser
pewitp ; ann tbc <[ommenbarolP tuaa regular!!, to baDe been 
p~erenten bp a @atton, ann fOll1etimcs il1flttuten ann {nOULl
fi). 

~!' Lord, ~be dlfe Jj make of tbia matter ia tbis, Jif rue 
King mfgbt (O£) 31 make no noubt be mfgbt) balle cOllfirm'o f«eu 
a Commenda SemcfiriS without infringing bh; Bight of te~e[enta. 
tion, mucb mo~e migbt be no fo in a Dffpenfation rerinere, tnbicb 
p~el1£nta tbe abotDance fo~ fo long' aa it co"tfnuc~ tn fOlee, it be
ing mane in time befo~e Oi£) RigOt {JappenelJ. 

3lt ta p~ouen, ann in neeD atimitteO, 31 fee, tbat tbe Qtburcb 
fita abottlen tue fita of July; ann fince tOat, tbcte i~ "0-
tbing PlctentJe1l to be none to tbe ~~ejunite of tbc King's tt{tfe, 
o~ towarlla tbc @upplp of bt~ (turn. ~nn tt fa l.letp om:t1 to p~e~ 
tenn to babe bim no anl' Ad befo~e be ban a \CiUe in bim that 
fboulD butt bt~ fubfequfnt ~itle, o~ be an dUet 11~ eE,tectlto~ of 
ft. 

')BetiDes, 1l1P I.ord, 'Pow can it be (afll, tOnt tbt~ Dirp£tlftnfon 
ann €onfirmatfon 00 amount to nn Ulfer o~ C!Ete(utio:~ of tbe 
mfn!J'~ '(turn, wOtcb be ba~ up Qteffiolt f .JTo~ it i~ In(cnfiffent in 
it felf to fap, tbnt one anti tbe fame at! [bail be confftu£t1 a 0ur. 
penllon of tbe utacnncp, lUbcrebp lOe ~ftfe fbourn arlfe, m~tJ pet 
at tOe fame time be a nling of tbe €:urll, illlli a fuppiptnrr of tbat 
macancp wbfcb tuaa fo fufp€t1tJen,from bappcntng. \[fJe iDifpcl1c 
f~tton ann C[onfirmatfolt kept of tDe King's ttttle from autctutttg 
UII tOe firll of July, onn coulO tbep Itketntfe gine bttn tbe fun 16e
!tefit of tbat ~(t[e in tOe mcnn ttme f ~b[lt if) rrpugnnnt anti 
tmporrtblC. 



-----_._- -------- ---- - --- ._----------.-
Tut, tt';y tOFj, CljrfC if) £Ll,jlDCt C:;1dDird!On UJulcb frtflWit 

it felf O:'I~P W t02 c7~tl!r[J of ';6t. James, tl~!)£te tb.3 Bifhop of 
London UJa only tUz thtt Cluoi!JultCe, [miJ tlJ:? Le;u Jermyn tbc 
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pcnfcrtlOll mw QI.onfirmatfon, tOen ti)e Bifhop of io,~doll baHl 
10ft bi$ nen Pl[ [entation, ann fo tbe Biihop Diltl) mane no ~Utt~ ; 
fill turn tbi~ Lo;tl Jermyn fa to p~ef£nt nett. ann UDt tiJe BiIhop., 
BccoHHng to \Voodley's <!:ofe, Cro. Jac. I 69~. UJge;;e it L5 ;,)j:

,UnITeD, t7,i1t !f d)£ ®Jantee of tbc tl/tt 2'l.Ol'Ot1ilCC i)~~ it £U!l1f.>J 
rrom lJim bp tb:s l~~erog-aWJe of liJe :~,tr.g, Kt ta loa fcq c'cer, a:HJ 
be ftJJU i: G~ l;iiiJ£ tue IlEtt hl l~)I1t, fll€ ijrt£ tVs fc\mg p~ffent~1 m 
t!j£ ®]ur;tc;:'s {turn; but if tue tttng U.1ti not u;eO it, rbcn It i~ 
not IOil. , 

ann tli:P turte put tbe QJ:afe of an QEutaton bp flUte of vower 
Cubfequem to tye QD~nnt of the nett fl'uoWantc, o~ bp @Jtnmte: 
'IDut mp i.o~O Coke tn Oif;) QI:onHluntflrp upon Littleton, Folio 
378• B nno ~79 A. nente~ tOat of [)owet to be Low in tot£' fpc. 
cial QI:afe, whEre tbe ®JiUUO~ rct;cn of on tlnuaWfon in jfee, takea 
ii [[life up mutcb (be becomf~ itHitu!rti to the tbtrO te~efcntatto"J 
nnn tben lJranta tbe tbirn Thl~efentaticn to nnorb£t, anti tbe flJuf
bmfO npe~,it (lJaU be token tbe tbfrn le~~rentatton tnbtcu be map 
latnfuHp' granr,tbat fa in'Oeen tOe fourtn. ')But it fiJoultJ fctm Otbtte 
lOire, if tbe ~lant ban been milne br(ole ~attiage, fo~ tbere the 
~~antec IOr£5IJt~ ~Utn COl cuet lw (ucb t.!fuiaioll : ano fo [a Cro. 
Eliz. 790. William's ann tfJ£ ')OtfboP of Lincoln's Qtafe. 

~!' JLo~n, 3lt bo~ been oIreanp obferueo, ann furtber map be 
fc£n in Jones 16 I. Evans ann Afwith Fitzh. N. B. 36. B. Lit. 
H. tberc tbe latu i£5 mane betp plain from Ql:ilre~ put, tbat bp 
llcttue of tb{~ fDtfpcnfatton (n tue Rctinere, tbe 3lncumbent con
tinues tn per vim prioris tituli; ann if ID~. Tennifon contUmell lit 
till tbe lieft of July per vim prioris tituli, tbelt it (eem~ tbe King's 
c;[onfirmat\on coulll not triUi~fet anp new fil:tUe to bint, anti fo 
toe King bp tbts act of <!tonfittnatton nUl not tmpart o~ lJimtntflJ 
bfa oum t!itfe. 

3i Ou\)£ E oUJ, tllp JLo~n, gOt1 tf)lougU tbe tUlo main ~ofltt~ 
WbfCb ] mentioneD at fita to conceen botf) tI)e Q.Cu{eSJ, ann notu 
come to tillte J::1ottce of tbe IDiffer£tl C£ anti [)ifiiuction between 
tue tWo Cltnfcf5, tbat Ulaa ij{nt£n at bp tbe otbct fiile, a~ far aa ] 
can app~ebenn it, ann it fianDf; tbU9. 

3111 toe !Declaration upon tbe feconn ~larc Impedit b~ougbt fa: 
tye l~~£(entation to the <!tburcIJ of ~t. James Wefi:minfi:er, ill 
ret fo~tD tfje act of l~itt!fiml,~nt primo Jacobi Sccundi maDe fo~ e· 
tCcttU0 c(nt G t0arWl. J:t £!l~lct0, That (here ih:tll be a perpetu t 

al Succcmon of ReCtors rl,CT2 to have Cure of Souls, &c, t!tben 
it COt~lr~~ to ~wpotnt tI)c t:,i~ut or L3.ltlO!:.lITC, nno oroer of w>~e-

fenttltfon : 
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Cenulttou t [)~ Tennifon, fo: biG great Setbice~ puticularfp to 
tbat W'lace, fa appotnten tue firff lRecto& t afterWarDS, upon fih; 
Deutb, o~ tue nett anot'Oance, tbe QlltJotufon o~ J13~e[entation 
{ball bdollg to tbe Bilhop of London ann bt~ 0ucce(folll, ann tue 
JLo~tI Jermyn ann biG ij>ette'. tTLbere it iSl Il{ben p~omifcuoutlp) 
but tben it fettte~ it in tota IDZtler, 'flCbat tbe Bifhop of London 
(OoUIn Plcfent o~ collate firll, tben tue ILG~l.1 Jermyn, Ol bfSl JpeirS, 
tuen tue Bifhop of London twice, then tbe 1L0~n Jermyn once, 
ilntl fo twice ann once fOI all time coming. ~btss bp tue act ilJ tbe 
IDtfttfbution mane of tbe ~~ercntatton, anti tbe anbowfon being 
niben to tue 'l6tff)OP of London, ann tbe JLo~tI Jermyn til Ice, 
tbeft feberal t!:utna ate appofnteD to tUem. 

an'O notu, ~lbat ufe WOllitl tbep make of tUtSl {la f [[tuat 
1UOU!ll tbep babz tbbl ~attet amountto r ~rul!, 3J balle all tbe 
Bearon in tbe mo~ln to i19k tbeir llDatl1on, if 31 miffake tbelt 
i>tfferencg, tbta is rucb a trifling one. ~be get (aps, That af, 
ter the Death or Removal of Dr. Tenntfim, the Bifhop of London 
is to prefent £lrft, or which is all one, the fidl: Turn is the Bifhop 
of L011don's,or his Succeifors; but if the King fhall prefent by his 
Prerogative in this Cafe, then the Bishop will not prefent fidl: ; 
ilnD (0 tbe lLettet of tbfS )Law \'OUI not be fultilletl. 

3J grant it, but tbe meaning WflI, fOl bere the King p~dentS bp 
)L\ule of lLalU, anti tn the Bigot of tbe 15tllJop of London, tbe 
ILt1.lfl1lJ abot'Otng b)) €emon, in tubfcb CZCaCe tbe )Law takes tbe 
J13leCentatton from- tbe otbtnatp ~atton) ann lltllffl it to tbe 
attOinn. 

ann a~ to tbc ~at'Dlbip of tbnt in tbt~ particular (!tafe, map be 
obJecteD, tbat tbe 15ifbop map lofe bis (tutn. 
~ an£f.uer, flbat i~ not our p~llrent iluetlion, lnbetbet be tum 

Ol no, Ol itlbat tutu be tbe Q!!ffect between tbe ~itle of tbe 13it1)op .. 
anti tbe ~itle of mp 1I..01n Jermyn. 13ut tf tbat llJouln be tbe 
Qtonfequence tbat tbe 15tfbop rboUID loCe bts ~ut", tbe'l6ifbop of 
London's QtaCe tutU be but tbe fame tuitfj Woodley's Cltafe, anD tbe 
fame tnttb tbe Qtafe of ellftp cJ5zantee of tbe nttt allotnance, lUba 
upon <!1!tJtctton b!, ~tatute o~ fltlet ®~ant , o~ ellen tbi~ LS~eroga
ttbe of tbe min[\', IS to lo[e bt~ QL:urn: ~ntl to tbis purpore tbete is 
anotbet autbolttp tbat ] tuouln mention, anti tbat t~ Brooks 
Abridgment, tit. Prefentment al Efglize, pl. 52 

.mOUl if fO, tuen no noubt It maG ueber tbe meaning of tbiG 
aa of l1Datltament, to tpe tbig ~le(entatton, 01 tbiSl 'Qrurtl, (0 
fnil about tbe 1BillJop of London's .fleck, a~ an 31nClbent tnrepa~ 
rabIe, tbat notbing COUlti take it off; o~ to rrtbe tbe 'lStllJop anO 
tbe l-o~'O Jermyn tbt~ atilloUJ(olt in rucb a mannEr, lla no ~attor. 
o~ )patrons tn England boltl tbetrn: llt wao neuel: rue 3lrttent of 
~l)t~ 1Lnw, to make tbe ~~erenu1tton to tbt~ llrburcf) fl fllllJuhtt 

jtHhmcf) 
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Jntlallcc, GnU tilffe'l:cm frcm nil tlJs CburclJH3 'of England benne£;, 
n l~tcuHftr £tempt from t!J2 o~nilHl~V B.tlie~ uno ~ouetnmem of 
tlle llama ann <[ut1lJnla of tbe li\eolm. 

~tlcIJ a (peciai meola; ng: O](luIO baue nppcar£'tl in [pecinl et
Pret~ Pl1tttcufac iI~Jo:n~l in (1)8 act; [lao (he 1.~earon Ul!Jic{J tn
nucetl tbe JF>arHament to tota @lin{Ju!arttp, fooulil OitlJe been c11i
lJent too: Q;E[fe 1llbl?H(UCr an act {Jtbes anp tbing 6£liftUl(p, nnD 
Ulitbout anI' f«cb fpetial ]ntentfol1 tJCChltCll, o~ rattoiluilp to be iu
fet'D, it g{uea tt i1lwZWtl Culljeet til toe general controul ann OlOef: 
of tbe <!Common lLaw. ' 

ga to keep to the p~crent 31nftance ; ]f Ujir; tiuing ban bottleO 
tlUtlng tbebacancp of tDe ~ee of London tubHc the tm,:empo?al
ties tnete tit the (l\imJ' 5 ID)iln'O.G; 31 ta!\c it fo~ unDoubteO ILattJ,tbat 
tOe lLting tbcn, ann not tbe !alLltCeffo~ of tbe Bishop, fboulD bnue 
Plcfcnten; anD pet, tbe Letter of tbe Lalli batt ('quail" 1l.G muco 
failen ttl tgut C!tnfe, a~ in tOe p~erent (lJ:ufe. Jfo~ tbrn tbe lltittlJ, 
ann not tbe 1l3tfbop of London, n(J~ bifl ~uc(effolg) batl p~e. 
fenteO. 

~f mp JLo~ll, wIlO baa tbe f!Cttle of biaQl:tttns tn tOe Came 
mo~'Os tbat tlJe Bishop batb Of£) ~itle to bia fturna tn, Cboulg 
be attaintetl of tttea[on o~ Jfelonp, tbe Ilttng CboulO Plefent ill 
biS'i[utna, ann not tbe )LOlli Jermyn, o~ bh) lPeitfJ: anO bere 
allatn, tbe Letter of tbe Lutn tUouln fail again aa baD, Ol \DOlfe 
tOan tn tOe p:efent <!tare, fOl tben tOe 'JL,o~n Jermyn ann bts llJetrs 
wouln not 0"1)1 not p~efent tn tbereconn'~utn,but tuouln ueber Ple, 
rent to tOts; ([butcb at aU. 

]f 31 baue lLann \JiUe" 0: conllep'n to me bp ACt of Parliament 
in t{)e ufual [[lo~oa of 31oto1'l; ]I take it, fueb an ~tlate tapi i~ 
nockable bp tOe ufual ®ean9 of iDocltfng otbet (!f(fate~ tapl, ft'. 
tCpt tbete appears a plain meaning in tbe Ad, tbat JJ llJoUltJ not 
nott 

a ~~ilntce of tbe p~ocbefn ai.lOi'Oance t~ to lore it in ruch Q.tafei;) 
{lfJ befo~e, putticUhltlp tnbere [be lUling becom£~ uoin bp (terrio" ; 
but pet fucb a ~~(mtce, if be claim unDer one tuba ban a I~otnet 
to make fud) a ®lnnt~ batb as goon a Title to it bp tbe ~ommot1 
)1ntn, an tbc Bishop of London bete barb bp tbe ~tatute }LllW, 
fo~ batb are but tbe Lam of tbe lLano, tbe one aa flleU as tbe 0-
tf]er ; nnn fo 3l fee no }Reafon of Dtfference, tubp tbe Bule of 
JLa\n ubout tbe King's lfJ~cro!Jattue fboulO not operate a,9 atong. 
Ip upon tbi~ latter Tide, af) tt nota upon tbe otber. 

9!3P Lord, ] {moUl not lt1bat to (ap furtber in tfJi9 ~attet ; tru
tt fcem5 to me to be uerp cledt: of it (elf; it ia one of tbore No
tifu!Hums \u[J£ce 31 mull conferg mp frlf ot n loia to finn Notiora 
to J.i;ul~e It tip rrlb£ll an ;\(1 gt\J£~ nnV tlJiltlJ gcnerollp, It !Jfl1e~ 
it l\:·>[(,;1 ,:~ tbe L.~,ttlC a:tn ~3,nnrlimntt of ttlc !i..i1tnu ann ~u~ 

fioms 
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fiom~ of U)£ u\wim. {[bta ir; foQf1linrllt n ~rutb, tbot 3J couln 
£1 gue ftom it, if tbere were o(cafion ; fmt 3l {molu 110t botn fC 
argue to it. Jlf JI fiJDUlll OUlell aU 'OilP upon it, 31 coulD onl!, 
ttual H flnO turn tt, unO fiJetu .pout )LoitlffJfP a pfaitl tDttlg', ants 
tn ntffnent ltlJbta. 

ann teu!p, cbe conttotp atrertfOI1, tbat tbe tno~tl£i of tbiS Act. 
(If Parliament babe Q.Etemptetl tbts Advowfon ftom tbe O~Dt
harp lRule£; of Law, rtems to me (31 beg POUt lLo~bfiJip's }}!lar
lion if] mHJnk£) to be no better tblllt a meet ([abU, a lSlaping 
tl1itb t~e !Letter of tbe )Lam; a fittktng in tbe l6att, (os mp 
1.0:0 Coke CaWl it) a fOlt of learnrn ttififnrr, tnbtcb, were J1 
t1eUer fo Falolla fOl nw CltUent, 31 tl)ouro effcel11 (as 31 bope 
pour JLO~llfiJtP tum) unlUo,tbP tbe graue att£l1tton of a Qtourt of 
]uffite. 
~p JLotl1, 31 fiJnn trouble von no fartbrr, but onlp to recapf

tuIete tbe ~etbon 31 babe gon tn, ann fa QConclutJe. 31 bope it 
appears cleat to pour )l,oltlllJip, 

Firfi, ~hat tOe lL\ing bas tbis (ettIttl ~letagatibe ; tbat be, 
Gnn not tbe ~attan, (SHO ~lerel1tupon auopnanc£s bp qterfion. 

Secondly, ~fJat tbts hl110t bUtt bp tbts Dirpenfation tn the 
retinere,but tfJdelLiUinllS Din abottl bpClteffion otflp,tbe fira ofJuly. 

Thirdly, ~bat tbert is no tltfference in fLalU, o~ JRearon, be
t\ncen an auotnance happening bp ClteCfiau, tmmetliatdp upon tbe 
Clton{ettatfon, ann ltlb£te ft fa bp <tertian rurpennetJ fa, a titne, 
efpettallp bp rutb a ro~t of Dtfpenfatfan aa tbts is)fo~ 8t.r ~ontb~ 
ann a ffltl 'Dap)l. 9nlJ, 

Lafily, ~bat tbts ACt or Parliament ret fa:tb in one of tbt 
IDeclaraetons, makes; no nn.letOtp at all in LaW, betltleen tbeone 
Cltafe ann tbe otber. 

anti tberefol£, 3l p~ap POUt lLo~tlt1JiP's 3lungweltt fo~ tf)eit SWa* 
jefitl'9, anlJ Writs to the 9rcb·')5illJop, to 'anmit tbetr qr:lerk~, 
quia Epifcopus eft pars. 

Mr. Serjeant Levitu, 

~ap it Pleafe pOUt 10:nt1Jtp, 31 am of (.tauuCel on tbe orDer 
fitle; ann fi)aU argue botb Qtafes togetbet all tbts ®entleman bas 
ilOhr, becaufe aa to tbe mafn l}!)oint, tbep ate nUhe; tbouub 3l 
tbtnk tbep no Hkeltlifc tlitfer tn (eUeral l\!JaittU;, tnbicb ate not fo 
tttne Waterial as be is pleafetl to make tbem; a~ 3! bope to p~Obe 
to )JOUt JLo~nl1Jip bp ann bp. 
~p 1L0~n, ~be iRecOltl tbat bil£f been opencl1, 3lwnt take as a 

«!tafe, ann not trouble pou to oprll tt anp tll01e· 
ftbe Warfonall£ of @)t. Martin' s, i~ tn tbe ®tft of tbe 15tfbop 

of London, ltlbO (ltoUatetb iDle Lamplu~h: ~be Il\tnlJ makts 
D~' 
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ID~, Lal11plugh u 13Ubap, (laG tfJzr. p~dmta S'J. Lioyd, anti Zlf", 
ti.T·:~:.ninS mAteo btm n "l:,it1]OP; ultO t)cn p1eteii~e £)~. Ten:)-
10n:, !ben ~)l. Tennifol1 [5 QciC!l2IJ "1Btfl)OP, anl) Wr~e lG n Dtr: 
prnr.1tlon gitJen Dim, cor.firm'n tp tfJ£ fMmJ, to :'rf:!in tOW I£:vatciJ 
fn~ il:E;UZ Q'Jit ®Gntt;~, unn tben be i£i Ql:onrecn~eo. maw, ttlbe
[bet aftet nil ti]ia, toe tUn!! ruaH p~erent a new lSnrfol1 to t!;e 
JLlllfnlJ, hl tbc £lnucnton -; 

:!nt;siti, (if, to tbe atlJtt <lCnfe of the <[bure!) of ~~lr. Jarn:.;~ 'j 
it bOl?G HI;t i.lti ou~ to be rtJe fume i!Luf£ lippeilt!;llJ upon t1~~ 
t1"tCO~lJ, OJ t1),lt tJe Il\iiicr bUG f;':ilJ Co nmnp~uriHi Ul i~)l;> 
[;:ntat(:JH 1 bcct1ufe it tnaa maiJe a ti3arHiJ bp Act of Parliamcl1t, 
fwee UJz ~~c[e\(~nttol1 of iD1.. Tepniiol1, i.Hlll fo tnere Darb t~~ \:!'''1 
no ~mn ttl PJ£[cnt till notn. '1l3ut oa to @Jr. iYfartin's, t;/r2re 
babe brcn a great manp Jl2>~£rentation~ IJp tbe t\inrs, (me i,f'tc 1: 

imotu~t: ann 3l1HWW not wfien to£p tum be at an fnD ,lftct tlJi~ 
iRate: Il)e ba~ bill) tb~ee tttutns alreanp, ann boUl mnap mo~z be 
map ~Iatm bp toe fame ~,itle JI cannot tcU. 

15ut, ~p JLo~n, «-tat lUbfcb 31 babe bumbtp to offet to pom; 
lo~uff)tp'a ([onfinetlltlOn ia tbi~, flCbat tbere ilctfe ttr:biee t90tut~ 
upon tbe <[afe of D~. Lancafter, aa to tbe J,UumlJ of ~)Jtnt 
Martin's. 

Firft, Mlbetber tbc [{irllJ baue facb f.i Jl!>~etog~1tiiie na fa bere 
Ql:ontrntJen fD~ f ann 31 take leaUe to Differ from tbe qj;ounfel 
J.)n tbe o~bei: fiDe in tbat );)0 tnt: ~bat bp JLatu toe mtng baG 
no fm:b t~i1nfJubten IRfgfjt,tn Qtafe of an Avoidance of .1ILtutn~, of 
tllbicb ~ {Subject bl )F'utton, b~ tOe 3lncumbent's bein!J mane a 
Bilnop, to l\!>~crent it W>ntfon to tOe iLtuing-. 

Secondly, i.'}~]fjetbet tbe King batb rncb a @zerolJiltlbe aG tbfs 
toti~s quotie:;? ~bat all often a~ be make£) a @arfon a 'Jl3Hl)op, 
tbou~b tJz were mefenteO bp bimrelt~ bp ruco a nt'~etogatiue befo~e, 
pet be fiJaU @l£fcnt again. ann tbe 

Third ta, ([:fj:!t illbitb baf$ been toucbt upon bp tbe otbet fine, 
WbetlJ£t o~ no t{Jig IDifpenfatfolt ann QI:oltfitll1atton (anmitUnjJ 
tbe HtnIJ ban (ueb a iRtgbt to WJ~efent upon tbf£) auotnallce, Co: 
tbi£l ttme) tbig Commendam retinere fo~ about €b)tt ~ontb~,batb 
not fnttafieD tbe 1l\{nJJ'~ (turn. 

'(Suc[e poil1t~ arire UPQn tbfa Brff \tare, anti tlG to tbe otbet', 
tI)ere iG onI1' one to be onnen; 1Dbetber tn tve <lJ:afe of @It. 
James's tbia art baa not mane fueu a [)tffetfllCe, a~ toar tbe ~!e
rOIJatibe in tberebp Q.Ctclnncn. 
~p .lLo~n, as to tOe fitff ~oiat, 31 bumbtp C1I:tilue POUt lLO~'i:!J 

flJtD'~ leute to lool{ a little into it; tlpuiJ;) 31 know tbetz b.~be 
been fome fate QJ:afefl t[jat f~em to nnmrt t1JI\) t~lecofi'u,me ttl tb~ 
ntncr ; !1ft] DOte be b~,{tl to alTctt, n~llt UJf; f.,'';') '1(:'o~ks ate all 
c:!!ainfi tt. .frO~ 31 tn!\c i~ t\n (!?Ut u'Fi!,(1t fLr~U'J, !~HC l,L<)a£ tLH? 

: ~ n n 3lncum~ 



3jncumbtnt to l11fiue a 'lBtrr)OP, aU ota 1Lt'iJ~ilrr6 become illom ; 
Dttll il~ fo~ tfJc mtlllJ'S; )Pll?togntiue it i9 nIl part of tue Common 
Law, (l.11bicb fa Law time out of m{ntl) fHIn if tllltC bun be~n 
anl' fucl) 19~ctocrati\)e, it mourn babe been Imo1Un; but in all CUt 
Old Law tHe ar£ certain it can finn no immnatton. 

15ur, ~p lLo~t1, to (ome clore to tufa fica ~olnt, tbot tue ~ing . 
b[;rb no rueD \P2€tegatiUe, upon bf9 matting tbe ]ncnmbcnt a'16t· 
fi]DP, to JlD~eh:nt to a QIbtlrcb, toat io onotbetfi JPatrI.Hl{HJe, 31 
WouH) urn Wint~Dii wont 31 fino m tbat <Cafe, 1UrJf(~ I).]~ be~n ct· 
1£0 on tbe Gtuee fioe, 2 Cro. 69 I, \Voodley'£I CLuff} li.!rtttC 
Hutton no£~ f.tp~el1p tlenp tbat ttJ£ King bun Gnp fUfb llf>Je
togaUbc, o~ aap ~itle to JPlefent but IDbert be bim(£~f t$ Wa
tron, ann U)"t there Ulaa no ruch ta~£rentment tUl ef (ate napa, 
HO~ unp 'Jt;ooltof lLatu to warrant tt, but tOilt ([Me Ulbtcb £5.1 til 
Bro. Abr. pref' al' Englife 6 I. 

13ut tn toe JRepolt aftoat Qtafe of Woodly, ero. noe~ feem 
to anmft roat Winch ltJflfl of IDpintotl fc~ tbe t0~etOlJntfuF, unO 
onlp Hutton againft it. Jfo~ be makea Winch rap, t{}ilt rbe 
King OM'; an abfolute 'CittUe bp bia @~etogati\.le, a5l tueU itt 
tbe (!Cafe of a <[ommon ~etron's ~attoni3ge as of bta omn. 
13ut if pon look into Winch's Repo~ta, wbete toe fame <taCe 
fa m.epo~ten)F 01, 96 ann 97·pOU Will tucte fee tbat tbe1' nte borb of 
anotOet ®ptnton, tbat tbere was 110 Cucb al1cient JJ32crogatitJr. 
alHl tUtte it fiJouro feem tbat Winch bin tiDicule tbat opinion 
of Bro. 6 I. tbat tt Ulaa tbe (aping of tue 'l5tllJop of Ely, tuba tuas 
tben ctbanceUo:, anti mtgut babe rigot to w>~e(£tlt to it, up biG 
place, if tbe King batl (ucb a Plerogattb£'. gun intleen, Bro. 
btmfelf baa matle a Remark up Oil it, as tf it was a tlJtng nebec 
beat}) of bero~e ; fo~ at tbe enn or it be put a quod Nota. e}i}p 
)Loln, 31 1)0 81Jt£C tbat tbe King bas manp times p&£(enteb Par
fons in ancient ttmeSf, to ILtllings of tbe ~ubjea'Jl Patronage ; 
')But 31 nen!, tbep tnere Jure PrerogativX ~ ~ut upon otbet 
®~ounna, anti parttculatlv it tuaa fo, 40 Edw. 3. 40 . f!b£n~ 
tbe KiLlg p~erellt£D a Prebend, upon malting tbe Pebendary 'JOt. 
tbop, but bow came tbat f ~IJe ')Sook tella pou, bccQufe lbe 
(<t£mpo~aUttes of tbe BHhop (tubo tuna Patron of tbat Prebend) 
Were in toe King's ll)alln~, ann tuen be Plcfentell liS Patron Co 
lon!J a~ toe ftempoJalttica lUete tn bhlll)ann~. 

ann fo ta tbe Book of 4 I Edw. 3. 5. a QCafe \t.l~U3 citen on 
toe otbrt fiOc, out of toe Abridgement, but vou tuiU finn it at large 
tn tbat Bo6k, 3lt \lJa~ a p~e(ematioi1 of tbl? King'sto a Prebend,bC
(aure toe King bun tue t[empo~flHtiE£i in bt~ [paUll, ann tbcre 
It iU a Plefentatton at) Patron.1 fo~ Co long tl~ tbe!' fo continuft:! 
tn uf~ f11t1nn~. 
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to a "lLibfli!J, mince tbe Parfon liM£{ mane it Bifhop, tnt toiJ2 WJ~ 
it f .flat becattfe of t!)(~ p~ztogatfiJe, tbeL~ 15 no fucb tv~;'l[\' lU!211-
ttoncll; but tbe Pdtron una tbe King's ~ena1it ilt Capite, ilnll 
tbe U)ett tull£) tn Watn to tbe King, ann (0 be D~n Jus Patronatus 
in 111m. 
. fICf)cn tIJ£t£ fa Fitz Abr. tit' ~are Impedit. PI. 3). 'Qrtc 
King clnimetl (title to p&efent to tlJc Provofiry of Wells, in toe 
~tft of tbe Bifhop, \JatO upon tbe provoa's bell:.>' uw>: Dean, be· 
cllufe tye «:empo~uHtfe~ of tye Bifhoprick were tn .. u' King's 
~)antHj ot UJQt time. 

ann tbat Qt\lfe tbat f£) etten 011 tbe otuet fine in mp IDpfnf!.1lt, f~ 
aa llronlJ a Qtafe agatnff tbta p~etOrra:.:ue a~ cua be, tbat ff$ Ii 
Hen. 4. Folio 37· 59 anll 76. ~be altcfenteft QCafe of it Com. 
mendam in oue Law, ot tunt t~ attp \nue!:c ettullt t!1 OUt Books, 
ann toe <!raCe -tn fiJo~t i5 tbu~. 
~be King bltngSJ a Q.uare Impedit, anti make~ biSJ (title bl? 

toe <ll:reatfon of the 3lncumbent, to be a Bifhop; tuete was 
fame Debate upon tbe Declaration, but tbe DefenDant Pleads 
tOat tbe King ~~antell tue ~empa~nUttea to the no\U Bifnop, 
ltefo!e tbe ILtbincr became moill. ~b£re tue King wabea tbat 
IDeClatatton, anll maltcfj a netn one; ann DcclareJl upon tbc 
~tatute of Provifions, becllufe tbe Pope ball ufutp'o a Power 
tnbfcb tbat @ltatute benieD bim, ann fa ft lUouID go to toe King. 

(!tOete t~ no 3lullgment at aUglUen in tUBt C!C;\te, upon tbe fitll 
point, but it llJoUll1 (eent tbe King's Qtounfel in tbat ~are were 
of ~pinfoll againff tbffS Prerogative, becaufe tue)? 'Olll not (fann 
to tbat 'Qtitle, but menlletl tlJcit Declaration, ani) betook tbem. 
felbefS to anotber ~ttle. motu tbat tuaa a point niteal!' to babe 
been iU'OiJ£ll upon, if tbe!' baD tbaugbt fit to bribe abotJe b!, it; fo~ 
tOe Plea of tbe IDefennant~ wa~ no Qnfmet at aU to tOe ~itle 
tOnt tbe ll\fng mane; becaufe if tbe )LalU be, a~ tbe!' fap it is 
nom taken to be, tbe ~empOlalitfes being in bi~ fpanll, o~ out of 
big fl>an'O, WOuIll not alter tbe (!taCe. ann tbta 3l fap is a gceilt 
autbo~ttp, tbat in (0 ancient a time a~ tOut tbe King lUna filth)
nell, be ban no (ncb Prerogative, becaufe be tDauea tOat fitttlc 
ann goes; to anotbet. 

Q.,..3p ILo~n,tfJete bl a Qj;afe itl tbe 4th.Infi·3 5 6 ann 357· taken out 
;:f t[Je me(o~n of 24 Edw. 3. itbe King make~ tbe arcb·Deacolt 
of Cornwal in tOt ~irt of tOe 15i{iJOll of Exeter, an ~r(b-13iffJOll 
m Ireland, ann tOe King p~erent~ to tbe arcb·IDc"lconnrp , i:ut 
tOe ~bfetbattott mane upon tbe lR£co~n hl tuf~~ tip mp !Lo~n C;:,ke, 
QtbM it U:Hl~ not b~ bia ~)~ftorl:atit:, but beunJc UJf (ltempo~iiud 
tte~ ,.lC tOe 15ifiJOp of Exct~r Were tUfll in bifj !pilnlN, 

.. - ---- ---... 
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'] tlO agree, 111P Lord, m:Dat {tete nte fome late ~ilfea WJt 
brt'oc been etten, ltlfiicb 00 UO tb£lt tua!, rOut lbe King butO fueo a 
i0~crO[Hltt\1e; anti tbe fitft tuat t:ll to be founn in J1!>Jittt, ta tbat 
([are or Wright, Pafch. 37 Eliz. Moore, pI. 522• 'Q:oere inneen 
tb~:1 \.H1S !I)e )point nitealp in 3lutlrrtl1ent iJefol£ tOe ([ourt, iHill 
H:zte fa JUJ~,ment fOl tbe le~etolJattU1?, tijou13b it tnnfJ oppofell bp 
ttlz clber ittc (fo~ tbi~ ([it Ie \l.litZ nemuttetl unto) but tuttb ber!, 
Httic a(uumem~ fl~ fiJDUil) fum bp tbe Repolt of tO~:t 'tale m 
{brn 1;3ock, fo~ tiJft£ were onlp (eben (l~ (t!Jut l,I3~cCelJeut£i of fueu 
l@lerelltatlOn~ fi)ettm; ann tutfOOtlt mo~e aDa, tbe QioUtt !Jabe 
tbts) anfl1ler, That it was the retded Prerogative of the Crown ro 
prefcnr, when void by Ceffion, and not the Patron, and they 
would not alter the Ancient Prerogative. tltbet£,] (onfd~, 
f9 31UlJgment fo~ tbe King, but 31 fap tuitbout Inueo ~t!JU. 
ll1eut. 
~ben tbere hl tbat Q!are tbat bag been fo often mentfonetl of 

Eeds ann tbe 15ffiJop of Oxford, Vaugh. 18. gnn tbere inlleetl 
it goes (0 far, a~ to take it fOl fettleo lam, a,a to tbi~ fira 
ISotnt, That upon Avoidance by Ceffion the King, and not the 
Patron, fhall prefent. 13ut aa to tOe otbee i9oiltt, That 
he fhall not prefent a fecond time; a"n Co toties, quoties: 31 
no not knolD tbat tbere bo~ anp tlutbolftp been ,ftell, o~ is to be 
founn. 
~p Lord, 3J confefJ1 tbeee tlna Qutbolities are in point Bgafnff 

me upon tbts fira ~attet; but 31 wouln beg potle lLo~tJllJtp WOUItI 
pleafe to confioer tbe fij[;tm£~ tuben tbefe tWa (!Cafes wete atJJutlg
etl, ann tbe biftance of 'Q!:(me bettueen tbem; tbe Bra i~ ~7 of 
Eliz. tbe otfiee is 26 Car. 2. 

'l5tlt now, mp Lord, 31 Oefite to otTer wbat QutboHtiel1 31 babe 
to tOe conttarp; 3J take it, tbofe oln QCare~ tbat Jj mentionen bee 
fOle, fiJetu, tbat tbe King's Title tuas upon account of tue 'ijtem. 
pOlalties befng in biG banD, Ol b1' toe Statute of ~~ObirOl£l, ann 
tfjell tOete befng a 31utlgment, one fo~ tbe King upon tbe Tneum
bent'S being mane a 'l5ifi)op, tuitbout confinering tubat oturt 
lR-eafon map be giben fo~ it, a little ~trafn milJbt be mane to cr
tenn it from tbe otbet ([afe, ann take tuat of Prerogative to be tl 
gooll Title to tbe King too. 

')But, m!, Lord, ')5p Wbat 3lllJaU nom come to fiJew pon out of 
otlr oro Books, ann otbet Authorities, 31 take it 31 fball make it 
(Iearlp appear, tb,U tbe King batb no Curb Prerogative to p:£fellt 
to a JLtbtnlJ in tbe Patronage of a ~tlbfrll lbitt i~ 110til upon bt~ 
mnkillJj tue 31rttumbent a '15tfbol'. 
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£inn 31 be!3in Udt;J Decl:. & Stud, Co 3 J. ~aiJete be t~ tt£ilt!ng 
of tnp[ffJ, [mil H;etH5 fJatu toe fl,t ~on~u~ ih'f, to be flcconnte{!~ 
finn toete be fpeGtt} of t:Jz i3t1tton being to PleCent, (but no 111£'11: 
!ton at aU of tbe King) l.1litbin fit ~1ontba .:1ftct tye uuotD[WCe 
bp Q!cf:'aHon, Q]:efftoil, o~ [)emb; (0 tuat tOCH UJlZte tuiU; no fueD 
tbing tbou~'bt of aa tDfO Prerogative. 
~p nett Authority isDyer 228. B. tbe lLO~l.1 Sidney's <!tofe ;tbcre 

tIJi5 S13:ltt!?r maa bef(l~e tbe QJ':outt, tijourro noc juntctullp ; fo~ 
lucre milS ~Hr:1(' l:!HiU nnotbet i90mt u:bicb tu00 to be ttpen, [iLIoe
tbcr tbe lLtutniJ Wail unto :Jp HeuguilthHt 0, ?DeplitJattoll f 13ut 
tOrte it W fain, tbe [)efentiimt'a t[ttle wa~ unnet tbe Jj:)~efeltta
tion of t)(; ID.~teea, tubo, tbe Book Caps, fuppofeD fbe Watt tntt
tulen bp 10lerolJat1ue to p~l?rfnt upon bet making tbe fo~met ]n~ 
(umbem il Bishop, unn tDe Benefice \1la~ bottJ bp QJ::ell1on; but 
tbete mp 71060 <[bIer 3lutltce Dyer batb tbefe [[1o~tJ~ Decp remark
able. 

QEc neil: ley come jeo entende, quod alij Socij mei fentiebant. 

'ijtbete POll babe tbe ~pinfona of tbe tnboIe (!Court of Qtom
ntmt ~leaS3, anti tbi~ Ifl btfo~e tbtlt (ltufe of Wright ann 
Moore .. 

'Wut nOill, mp Lord, 31 come to cite pon a ([are tfjat tua~ fout 
J!'ellt6 after tuat <!tare tn Moore, ann tbat fa 41 of Eliz. 3lt fa tel' 
POW;tl til Owen 14+ (!t:bete tbhll):Dotllt tame in queftfon tJfrectlp1 
[[lbetber [be King bll1 rucb a Prerogative to p~erent rob ere the: 
Par[on tna~ mane a Bishop, pe[l O! no. anD tbere it fS faiO tbere 
lUere etgijt (q nine Precedents tn tue time of Henry tbe 8,th. tuae 
tbe King uCen to Pfcfent in {ucb a fltafe, but all of tbem tuere be
tWeen fpfrttuJI petrona, ann tbe QtOUtt fain tbep WoulD take no 
tegatO of toofe Precedents, fO~ tbep Were late tbtnlJfJ; anti trulp 
tbouiJb tbe Pope UreD befo~e tbat Ume to Nefent tn fucb (!tare, pet 
tbe Pope ban uf€O to no ffnmge tbinlJfl bp (llfucputton upon tbe 
QtietlJP tuba were tue Pope's ~etl.lantfS, ne {ntJeeD be began aU bts 
illrUtpatton~ upon tlJe ILal'tp, bp firft ufutpfng upon tbe <!.tlerg!, 
tuba bp neaceea (l!ougbt tue ILnptv unnzr tbem too. 

sso tbtlt, m~ Lord, i?l.lUt 1Lo~nrbip {eta botu tue betp p~etence 
of tiJi~ began, bp tOe mrurpation of tbe Pope upon fJh1 QI:letg~ 
tn (ncb ~a(e~; be bauinlJ aU ~ttleGi1{W:t11 petfOn9 tanner bta ~ic
bl£, tlJ£P \nete bta @>etuant~, ann be couin nep~tue lbean , o~ tIo 
robat be wouln tnitb tbem ; anD tb£n~fo1e be mane nre of tbem to 
book tn bi~ 3lutifntaion too ouet rbe ILaptp. anti tbe QJ:letlJ~ 
babe nU alotilJ, bcfolc tue t'\.cfo!mntil1n, none great tNngg fa~ er
nltit1lJ bta (ptritllul Power, anO n~ !Oi1U O£l tbep t.lJ£t£ unner tbe 

Pope'£ 



Pope's <1lJlttlle, tnbut(oellet lje wouin Uu.Ur, hHll3 a ILntu to tbem, 
l.1l1)tcb mane tbe lo~n Hobart! 46• 3intftle tbe Pope Demon Mea 
ridianus. ~nn Walmfley in tbat lRepo~t of Owen, tlot~ cite n 
Precedent tubtcb be fapS) be ban feen to be anjuOiJcn fn tbe time of 
Edwatd tbe 2d. That the King had no [uch Prerogative. 'l6ut, 
mp Lord, 31 WUI no\11 p~erume to (uew pan tbe Book in PHnt, tbat 
be tuere rap£) be ban feen. ]t went up anti 'OGUm tn (!l:opte~ b!, 
~m1UrCtipt tong befoll?, but nottl it ta pHnte1.l up mp 13~otuet 
Maynard, ann it ifl 5 Edward the :l.d. Folio 48. ann [be 
€afe ia tbht 

Hugh de Courtney b~il1ga bi!5 QEare Impedit againfi Thomas 
de Hutwat fo~ toe C!Cuuttb of Bingham, ann {eta fo~tb, qrbat Ifa
bel de Foree, QCountef£l of Aumerle, p~e(entell fncb an one UPOIl 
tbe )Ltlltnll'~ becoming \loin bp Qteffton, to mit, bp tbe 3Jncum. 
bent'a being mone it 13itl)op, but ncllet a \UO~D of the King's ~t
tIe in all tbe Qtafe, o~ nnp ("Cb Prerogative, ftfl tfj now contentJttl 
fOl. 

Stamford, in bffl ')5ook of tbe Prerogative, Cap. 8. fa treatfng 
concerntnn the King's Prerogative about <!fcclefiaftical !Ltbtng9, 
but tbere be takeS3 no .molice of anp fucb Prerogative afj tbt~, et. 
tber tn the Statute, OJ bf~ Treati[e about it. 'Qtber£fo~e II COll
ntue 31 map tnell argue, that tbete waa none rucb, anD tOat tbofe 
otbet olD ([arefS tbat 3l mentioneD befo!e ill the time of Edward 
tbe 3d• tnere of @lefentattolla UPOll othet cn;~ou"na, which come 
at laft to be extennen in thefe latter 3lU'Dgments aa fat aa to tbfs 
(ltafe, but Without anl' goon jfoun'Dation. gntJ that map be re8$ 
fOllablp infcrreD, at leaft noubtetJ of, becau(e ltO anCient 'l6ooft 
of _!Law gtbetb U~ anI' {pint of anp rucb Prerogative. 

{lntl tbat 1 mp Lord, ifS all 3I1lJall trouble pottr 10:tJll)fp Wftb 
upon tbat ~oint, nenptng that tbe King bath reaU!' anp ruch Pre~ 
rogative to p~erent to a CZI:buttb tbat i5 in tbe @attonage of ano
ther ~nt1, tuben it i~ boltJ bp Ql:elfton, afS bp tbe 31n(Umbellt'~ 
being mane a '1Billjop, o~ tbe like. 
~ut, mp Lord, €be fecontJ W>oint cattiea tbfSS Prerogative it 

great neal futtber : ~be King fitrt makefl tbe ~atrOJt p~efenten bp 
tue Patron, a ')5ttlJop ; ann then bp tbta p!etennen Prerogative, p~e
fenta to the Qrbuttb fo \loin bl' ~emon ; tbcn ~c make~ uta OWll 
Prefentee n 13tl1)op; anti upon that p~efentl1 anotuet; anb tbeu 
tnOttZl1 tbflt feconO Prefentee a 13ifiJop, ann notu wouln Plerent n~ 
[{utn! ann Jl cannot tell tubete it WtlI enD, If be bane fncb a Pre. 
rogative (l'f P2cfenting toties quoties, tbou!Jb he balle none tt Itc. 
1Jet [c often; if be map cattp it on tfJuJ;l , toe Patron WUl t!ltuaE~ 
be t1 acent wop aff from p~efenting to bt~ JltUfIHJ. 
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Jt (;j trt!f, mp Lord, fn EcYs :Z::i1fc tDe B:t1J DIll not onl)} lJi~"'f: 
~I Commendam to Paul);.u;j~n be tnJ£1 HHi.1£13'fi)Clpto tOlD tue fL1U: 
WIT, l~~H U;Dfll Paul tlPCI!, be lJoJC uHotbcr Commend2m to tf)e 
uew1::H1J;:p. '@:!)e firfi CommcnJam tua;;.: inDeeiJ gOOD, but toete 
19 not one U-:lP in tbut book, of ]~!filficathm of tf]iG potnt of p~e· 
renting bl' Prerogative, toties quoties, upon a Commendam re
~inerc. 31 i.1ilUC tOe Farfan ts in upon t~e utn p~dentntf(H1 itt tbe 
r(~me ~frilte') onn fo a if,) pof!tiuclp rr(o!tldl IJ).,r HlP iLoJi.l 'lrut~f 
~HHflce Vaughan, lint tfJe recont) '1Bi(!IClP ft;ouiO \Jabe it, tuere iU 
not tbe leart 1l1o~tl [pc.k£1t ttl ]ut1liictHion of It; nap, it i~ 
ntljutlg[\!: nPlcftp olJatnft tbe [ewnn_ 1BinJop. ~o tyat ([Me 
cannot be mtfOe uCe of fO~ tbe King's Prerogative [15:; to- (Oi~ 
19Gint. 

9",@p Lord, ]f tbe lLaUJ [bouln renB}) he tn tbt9 manner, ([:O[!t 
U!l often aa ebec tbe King makes a }f'arflJll a 1l3tfbop, be fbait Pls:
rent to tue lL tbing, tuen tOe Patron of a JJtcat lLiutng fball ueber 
babe biB Patronage, but bp meet aCcinent. jfOl tOere ate not ma
np [treat )Ltufng~ in England, fncb us ate fit to be gtUcll to ~£ll 
of grFut iLcowing ann WJatt~, out uf UJbotn, tnben a 13ifboPltck 
(a1l5, an Q.fltctton fbouiD be mab£'. ann tbuG tbe King tnouin 
balle oppo~tunitp to !Jet all tbefe @~erentatior.s;, onO keep tbem 
Ifill 011, becaufe wben it 'JBtrbop~ick falla, be tuou[U mcfent rutb an 
one, ann tnbell anotbet fall.o be Wouln p~efent auotbec; ann Co tbe 
Patron woulb "cUec come at b{fj JLtbUIlJ: ijJete babe been Uno al"" 
reabp: 15efinrfj tbin Commendam to [)~. Tennifon, lDhicb tne Cap 
ts n tbftlJ, ann to Ulbat number it tJiU en£tenfe unlefs tbe )LaID 
put n ilap to tt, cannot tamp be fo~ereen ; ann tbhl ~oint fa ap
pUcafJle OUlp to toe fitfl: Q1:fire~, anti not to the otbet wbere tbhl ba~ 
neber bappenetJ Uli now. 

')6ut tben tb.e nett h!'oint moteD concernetb botb tbe Q1:are~ fs;, 
3lf toe King babe rucb il @~cro[(atfbe, 1llbetOer be be not fattSfien 
ltiitb bifJ ~Utn bp tbi~ Commendam fOf aboue fi.t ~antb9, tuat 
in, bauftllJ gon fo fa!: fifJ tbe fica of July, wben tbe fit ~ontbn 
enDeD tb~ 25th of June. b~Je fap it t~ to be fuppofen, tbat toe 
King tmennftl to bulle biG ~~£rentee to bolO it no IOttlJer, 
bUt tbat be 1ll0ul'O lcuue tt to tbe i9anon to p~erent after
tuarno. 

~Jp Lord, tlrbffe Commendams baue tuber been !Jf berp goo'll 
lRepmnttolt, nnn fn tUe Q':l1l1onHlo tbere mil~ be founn mr,"p bnril 
[~]ol'on ujJuinft tbem: ]it Dayis's Reports 76.a• be fnpa,tijfp caU it 
Commend a quafi Comedenda quia Eccldi~:: qua; traditur in Com
menda quafi Comedetur & Dcvoratur; nnD itlD££D tbe Com
mendams lOete maUl' times ad. mcnfam of tDe iBitlJOp. 

\ 



4-6+ Mich. '5 vv.& rvt 
_________ ~ ____ e' __________ ~~._-

~p -Lord Hobart tltf~ tbe ~oul1cil of Lyons 06 tbe laO: Ql:!JUfl
ttl tbat [H1U£ lea~Je to Commendams, anti tbut ([OtwcU OfCt£££}, 
t{Jat a Commendam fiJoUltl not £tC££tJ fit ®Ontf)£i; ann tbilt 
ConfCllfus patroni & omnium qui lxdi pofiunt fi)oufO be ban; anti 
(jut Df tf)£ 0:lJnfh!UtiOlw of Othobon Dtt'£ ttl Ensland in toe prac 
L~il-8. fl c.[iHlun de Commendis EccJeC::::um, ulb~cb upon tbe 
f.l~tcbief of WEm trUckee fltl Comn-,cnd:ll:ls, nifi ex e\ idcnti utili
t:lee llilius tantum Ecclefix commendatio fd~L, llt 

'(::=,tJef~ Commendam£ mp JLoro Hobart reckonS up !G be tb~ee ; 
tbe fil a i£1 Commenda Scmefhis, anu t!j,'!. rettD IJIZ twea grGlU out 
of n natutilt <1fquttp; tbat ill tije Hn,e of tOe iPlltton'z G£[pite 
lltben {Jim to p~efcnt itt, tbc QI;bUtci] U;:mtJ u: fupplteO witu a P~il-
1lIfio~\al Wuno~ l.1efo~e n llapfe Oappcneo. ~be nett i5} p,~rpetua 
.o~ fo~ !Lite; ann tbe tbirD (~ limitata. 

motu tbt~ Comt"Denda in .oUt QJ:afe t~ ncttbec fOJ fl.t ~otttb.\1, 
Ol fo~ lLife, tb£tefo~e bp ~onrequence it mtlU be of tbe tbtrn fUJt ,a 
Itmtten Commenda, fOl it fa mo}e tban fo~ fi.r qJonrb11, tnbfcfJ 
WaG onlp to rupplp till a Lapfe o~ Prefentation, anD it ifS not fOl 
Life. ]n tlJo~t it mae fuel) un one aa tbe W>ope UfED to make ex 
plenitudine potefiatis fux. ann tbetefo~e tnben toe IS.fng batb 
none tOat mbicb tbe l~ope ntt» ex plenitudine potefiatis, tt mull be 
recl\on£ll an \!f.tetution of bf~ Thl~crogatitJe. :It cannot be tn pur
[uance of tbe Q1:anon Ulbicb HmttG it to fi.t ~ontb~, ann 110 mo~e ; 
if be no it out of bfa 1Ropal )!:>zerogatftJe ann JfulnefSl of 19o'turr, 
tbcn tbt~ muff be all' an£wertng .of bf~ J?~eroJJatiue a~ to tbi~ 
~tttE. 

'QtttS) '{)ifprnfatfon is tbe 2.2d of December, ann it i~ to boI1:I 
till tbe If1: of July, fintl fo tt mtgbt ~abe been a~ Well fo~ 16 
~ontb~, o~ I 6 ~eata: .ann tben 3] toile it, tnben tbe Bing batl 
mane futO a Commendam, it ban been an Qf.rccuttgn of biFJ ~~e
togattue Ulttbout aU Vtfpute, nnn be baa oone all tbat be can O(J 
to p~£ff'nt in big -,:urn ; fOl if it flJoultl fall out tbat tut ({inlJ 
ftJoUiO gibe a IDtfpenfatton fOllonl1cr tuan fit S11ontbG, ann af
t£t\11aro!& I)abe tue @~er£ntatton fo~ Life too, tOat mOUrD be a 
firrmge :@lctogaUll£; it migIJt litU go f012.0 o~ 10 10eat~, anO af .. 
terUlar1J£i be p~£fent fo~ Life at lall; mbtcb iJJoulO run into tbe 
fallie ~tfcbt£f as) tbe otber )potltt of toties quoties, ann tOut 
tuoni'O be, 31 tutn!" uetp {Jotn to maintain. 

~!' Lord, 3l (onfefa tbete btlbe been \Hltfrtl' of Opinfona ill 
toe ']3oo1Ul about tbe Cll:onfftuatnn of (ncb DtfpenfanoHs; to at 
babe been matle fOl longer tI)lllt 6 ®ontOa. :In ~ ero. 69 (. 
'VooHey's Qtnfe, tbrp fap, ~f a Commendam [lC fo~ a time limit
ten, pet toe QLommentJuto~p ftaU be W'arfon fo~ 1Lffr, ann t£tam 
it fo; fOl rbe i\tlllJ can no m<Jle H~l!jt lfJe ume, tOan anotvcr 13et: 
(on (Ott confirm anotber qpmf~ qj;lhl'C' f:Ji \1 time DRip, o~ au Qf,t, 

fCUtO:3 
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fo~ a tIme. 
1But) ~0p ll.'ll0, 1l~.fJerS arc of u:w~bet Oir.;~!(ln, tUlle toe 1~~~' 

tp fiJall btlUe tbL !LtblnlJ but fo~ (0 lonG' LltHe ani;! eo tue ~)il):n .. 
Catton Hmtt£1, O~ mp JLo~n Hobart 156. i~)b!J fflVfJ n Commen
dam Retinere map be fO~ lPeur~, n~rJ ft~ a ~(:Tet time tban fo: 
life; ann tbt9 fi1)pHtton (eema mutf) nd]t2 re;1(cl?il~11e tban rbe 
otiJct, tbat bIZ tl)OUHl baIn fo~ Life, (on trarp to tbe impo~t tl~' tbe 
berp Commendam, ann trulp m~ lFs;t rons fo~ it are ti):fe : 

Firfl:, 9}f tfr nln~ ban not gfUCl1 tbi~ Commendam~j~_>; ~,rf;1Jn:b 
bU\llleett abfoilHclp 1.10to upon tbe fli:onfenati'lrl of t'Js j ,:t'~P}
bent; t1otbin~ tltt'llf.'t!J tbf£j oboiJJal1c£ but tbt~ ~JJu'pe:~fQt~':;rt,' 
ann toat beep [)Lfp!?ltfattcn 1)otb not fit!" tbat it r.] 1H be tH~ HI 
anp longrt tban tu£ fitll of July. 

Secondly, iL bat wbtcb t6 aHengelJ, \uouttl be ~Ij) fF:,n a JSell~ 
(on fOl boWing tfJe 15enl'fice after a Commendam ff.·~ ~J!Z 
~ontb!1; but tbitt \l1!l6 neuer p!ctennen to ile !n;1f}z:; uroa fl~ 
gOOl), to gibe a <tttle fo~ lUfe. 

g:no tbt~ i5 not ttke tbe Qiafe6 tbat wete put of JJ;;ClltUtUntiolt, 
affent to tl JLegdc" J~ ar to~~)1tntent. jf;:q tbcrc iG a PllOl iiDNnt 
of anotbet ~an,- Ulf)icb i~ \JOOll, but not Co firm, ttU tbe perron 
tb~ law put~ that Uj.1'Jt1, nOU6 affent to it ; anti woen once be 
fjatb a{fentel1, it i~ ((001) fo~ tbe Ulbole ~ffilte ®~itmetl) anti r~11l~ 
not be iOtUfOeO; but nObl bere ifj n }\J)J~[Ott itl, tbat fiJoultl be 
(Jut, if it we te not fo~ tbe iDtfpenraHon, tub':cb ta tbe oulp t1L:fUe 
be {)tHO, anti tb£refo~e mnp {'1e Hmite'l); ann lfit fipulll be otbet
Wife great mlfcbL'f 'tuotWl fo1{om. 

13m, f'l3JJ '~1)JU~ tbis 3\ fav, if it be Gulp fo~ ~ iimitctJ time, 11 
tlo agree tOot be i~ ~tltron fo~ tbat time, to aU intent a anti put= 
porea ; but tt b£tng bepOttiJ ~ir ®ontbg, it 19 bp ulttuc of t{Je 
l1i!tlJ'a t!),~ero!pnlle, ann if (0, tbat wm gunner {Jifi ~u!:t1, ann 
if it Dl0 an(\1let tbe (,iniJ's '~nrn, ti]etl tbe 'j;.'.1en£fice became uotn 
a((ain, toe fieft ofJu1y, aftet tbe mtn(('~ m:i:tn fc,:ut:J; an~ toe 
bUUe Ul£U p~e{enteo, om: Qttetk 1£1 in poffeffi(ln of tIJe l.tuf:ig', uno 
tlJc Il\tng ba3 no ~ttte. ana (J muco fo~ tUllt Qtafe of Gi;Wlt 
Martio'a. 

aa i'J tbe ~!'(1~r czrare~ f'l.3p loto, of ~t+ James's, ] fi)fllI OHllJ 
trouble rout :lL01tJilJ!!J U~ttl ~1 \lce!' feUl [(Llo~~G. 

'QIuc t8ar;,'onage Ot l;~',t James's if) U nc:.u 'lrcnlten Ltbtnl'i~ f}p 
ACt of Parliament, tlFl~ 1.1i1U\1l)u 'Inn butil tbe Parifh, un~j 'cctt-
0119 tr~o ftmH P'C~";!l1! n::U't the auoi)"mcc bp if)£l!.tv, (J; (lnCl(;'
lOire, of [)l. Tennifon) to :nir, tue 15H1JDP of Lon'.~c,l toJ; ~v; 
fitH f!u'Cn, uno ti)f. Il.l:!?:) ]e"1"1Iyn fc~ ti;e nt.tt ; U;tlJ U)£<! t~):!:o::, 

o 0 0 [1Jill 
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fi)Op of London twice, ann toe 1L(l~n Jermyn once, ann Ca fOl 
11";",,1' 
'ru~ ..• 

Jaotn a~ to tbh1) tnitb €5>ubmiffion, ®p Lo~n, J! fap, tost bp 
tD~~ matting of [)~. Tennifon ']3U1]op, tbe lLitlttJJJ ts boin ofbtm, 
ann toe Bifhop of London ougbt to baue tbe nett ttutn, ann 
fi){UI not lore it bp tbe King's Prerogative, If tbrre be Cm:O an 
one, fo~ tbia ACt of Parliament [Ji1uing particularl!' anll etp~£aj.1 
Hmften, tbCit toe '1BH1JtlP ffJaU baue tbe fidE @:utl1 oftet: tbe 
lJotOfHH:f, witbout falling toe King's Prerogative, balb e,tclutleiJ 
tbat Prerogative of tbe King's fo~ tUh1 G;url1, fil~ it ctenua a par~ 
ttcufm; 11mp ann metbon of' tbe Prefentation, & Defignatio unius, 
eH exc1 u£io alterius-. 

Gun, ~p )Loan, tbougb tufs ACt of Parliament t1oe~ notname 
tue King, pet 31 (~nttU.1e it bl tbe frrong£r fo~ tbat, tbrrc being 
m02€ neeD to balle fabeD tbt$3 p~etOrratiue, l1ecaufe I·WUl Acts of 
Parliament ma'Oe fo~ tbe benefit of tDe <lCbut(u, no binn tbe King's 
p~etogatibe ultler~ it be fabeD; as i9 be In in toe ([afe of tbe 
ming'liJ Ecclefiafiical Laws, 5 Co. 24. ann Magda!. College ~ftfe) 
I I Co. 67-

gun anotbet tbing is:; tbts; f!;bffJ i~ a new affitmatibe law, 
ann tbo'tbcp Donat altnapll tmpHe a Jaegatfue fo~ tbe ab~ogattoll 
of IDln JLa\ll~, pet tbe!' no not tn fome ~are~ ; ann tbere ate tto(l 
efpeciallp : , 

Firft, lftbe tlOO lLatu~ be fnconllllent,8t; to petr(llt~ ann tbing~, 
tubicb 31 tbink ia out (!tafe; fOI tbe @ltatute Cap~ tbe Biihop of 
London alan babe tbe nett ~utn after tbe auotoBnce, tben tbe 
mtng cannot baue it bp bt~ p~etog4tibe ; ann it ia as mucb as if 
tbe etatute ban fafn, be fi)OUI'O not, becal1(e tbep botb cannot tlo 
it. 

a Second Qtare tfS, l11bere tfie nelU Law fs fo~ <!Creating fome· 
tbing tbat tua~ not b£fo~e, tuete an afficmatiUe JLatu impIie~ a 
Jaegatttu~, OSJ tn Hobart 298. Sleake ann Drake's Qtafe, anti fa 
tb~ ~tatute tbat appoints Writs of Error upon 3lunglUent~ in tbe 
Exchequer to be befol£ tbe Qtban.cello~, &c. 110 otber can inter ... 
metl'Ol£ tuitb tbern, becaufe it i~ il tleW Law tbat Cteate~ a new 
9luOicature. 

ann, ~!' ILO~l1, 31 tea upon tbffS ~attcr, in tbifS <!tare ; lPere 
f~ a nelU QJ:burtb muoe, tbat tuas not a }}Da r ill) befo~e, but neateil 
bp luis betp ga: ([be p~efentation fa ntreacn tn particular ann 
£.tp~e[s affittnatU.lc ([[(o~oa; tucre i~ no rc[eruation of tbe King's 
Plcrogatibe, tfJetefo~e t'(Jat is bounty, tf be {laO an!', tbougb we Do J 

not agree (a~ lm~ an!" ann Co tve p~ap POUt ]ut1~m('nt f(l~ tbz 
Defenn,mt~. 

" L 
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L. C, Jufiice. 

J] ruppofe pou intelln to (peak to it ftiJain. 

Mr. Serjeant Levinl. 

~ess, Wp JLo~n, 31( pou pleae£', rometime nett Term. 

L. C. J ufrice. 

[Ubl', l5~otbet Levins, trull' ar; to tbe Bra point, 3J tbougbt it 
bab been too mutb p~alltretJ notu to be Dtfputell. 3!t tuaa a ilue
atoll beretofo~e, tue knotu, as appeat~ bp tbat QI:afe pou mentfon
en tn Dyer, ann it tuas:; a 'Ooubt ma'Oe in Woodley'9 Qtafe, ttl Croo 
13ut, 31 tbougbt, finee Wright'~ iltafe, tDbete it tuas fa (oleuml!' 
te(oltJen tbut tbe King ban {ucb a p~etogatil.le,lt tuas; not to be mane 
a ~ue(ffon no\», ann tben, tbat point l11a~ t aken fo~ granteD, 
ann dilmtue'D on alllPann£j~ ill Eed' a <!tafe, in mp )Lo~ll Vaughan, 
ann fo it baa been p~aairen el.1et ance, aff appeat~ b~ tbifl betp 
~are befo~e us:;. 

Mr. J. Dolben. 

~ut ft ba~ been alltlap~ grumble" at, mp Lo~tJ. 

L. C. J ufiice. 

'l5ut it ,ouln llebet be got obert 

Mr. 1. Do/ben. 

~be <!tare neber came in Qlueafol1; but fome 3Iubge 0: otbet 
waSi againft it. 

®oo '2. 
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L. C J ufiice. 

'fL iJI? trutb of it l£t, it bUJ impo~t POll beep mucb, tbat IDrre_ 
fl[ounfel fo~ tbe Dcfen'Onntf) ( Of;) to tbe firff QIflfe, tlJilt of ~f. 
1vlartin'f$) to moke it a iJtfputable pOint. ]f pon COUPJ toke but 
t fJe pJhtt fOl grantfO once, tbat tbe King Oao flH;~ n Plerogt1-
flUe, Wen tfH~ otbet tuing auant tbe tettctiaUng of tbe Plefenta
tt~m toties ~Joties, ] iloubt wOllIn be a barn potnt ogatnrt 
pou. 

Mr. J. Do!ben. 

~p lLo~n, a grc&t tleal bae been fain on botb fiilrij; 19J811 let 
it be ijrguen on all tOe points tube" it (omc~ to be fpotten to 
agailt. 

L, C. J ufiice. 

~~!J, it will be (poke to agafn, 31 ruppofe, fometime t~e nett 
Term, ann we Wilt gUlf our i)pfniol1~ itlttb a~ great l1tftbeta. 
tion a~ we eaft. ]t ta platn tn ~~acttfe, It batb been fo~ man!, 
~eata after tbat 3Jungtnettt, particularl!' l11e fee l11ttbin tbefe 20 

tgeara paff, tn tOia uetp ~butcb, it baa been etpettencell ftb~fce, 
ann fo tt baJj at @le. Andrews Holburn, in feneral {nnanees, in 
OUt rememb~att(es; ann tbat Jl.,ib'nlJ ttl now enjopeb ""oer rueb 
a (title. . 

Mr. J. Dolben. 

QUll tbe frequenep of it, in tbefe great tUbinllS is to We it 
11etp great argument agatnft tOe reafonablenefs of it; fOI in 
St. Andrews tbe true ~atron biD not p~erent obObe once in 100 

~£ar~, ann tbat tna~ D:. Stilling.Fleet. 

Mr. Attorney General) 

ftb€n ~iJe King ba~ been in po!feffion of tDttl p~etogattbe 10,:) 
;Pfl,n:~;. 

L. C. T. 



1\1 ich. 5 vV. & lvI. 
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L. C. J unice~ 

'l3~otber, ] fap not an!, tbtnlJ aa to tbe ([onfequettcr, but it 
IJJ9 been p~aatre'O attn anjutlgen, anti tbat t~ a gteat argument of 
tbe Law in tb{~ <lCafe: 31 glue pon no [>pinton notu, nn~ Ultll 31 
entet upon an enqufcp into tbe1Rearon~ upon tnfiicb it 1'-1 ®~oul1n
eo. '1l3ut it (eerna confinerable tbat it batb tOe countenance of 
ufuge ann jutttcial alloWance. ann a~ to tbe other t[J1HB', if tbe 
King baa fueb it P! erogartue, tbe fame tearOIl ann occal1on bap: 
pemng Hrra{n, tulU gibe bfm a r£nelUal of bhJ p~ero!JaW)e : gnO 
tber£fo~e, 31 fap, it tna~ bet!, warUp, ann perbilpa necelfiltUp none 
of pou, tuba are fo~ tbe [)efennant~) to make it toe main point 
til Dtfputc, fo~ it concerns:; POll l.1erp mucb to babe it ro~ 

Mr. J. Dolben. 

31 p~ap, ~p LOlli, Let Uri lJelil.1et no £ll)pfnton tm it be atguel1 
again. 

Lo C. Juftice. 

3l no not gil.1e mp SDptnion 15:otber. 

Mr. J. Dolben . 

.lao, ~p ILOltJ, 3lt is a Cltare of gtEat CltonCequence; ann 
tbat point 31 tJefire map be argueD as:; Well a~ anp of tbe tca· 

L. C. Juftice. 

'15ut, 13:otber, 3lf 31 be teatlp to gibe mpSDpfnfonJ 31 bope POll 
111m not reHeatn me. 

Mr. ]. Dolhen. 

lif ft be to be atguetl agatn, 3\ nelitt tbe wbole fltafe map be 
arguetl intire. 

L.Chief 



L. C. J ufiice. 

[.<LIeU '15~otb£t, 31 teU you 31 no not gibe anl' !}pfnfott, but onfl' 
lue firc b~eahftt(J tbc ([ofe tbat we map fbew lDbat Is.; a IDoubt lDitb 
an!, of U~. anti il9 to tbat W»oint of tbe Difpenfatfon ann Qton
fitmauotl, being an dlfet of tbe Jl\tng's ~Utt1, It t~ tlg'teeO, ] 
Pftc£ttJC, tbat tbecebp tbe 3lncumozut t~ in upon bt~ fo~mct '(!Ct
t!f, mIn tOCr! if ft tomes to be noill, bow (omen ft to be l)OiO t 
3!~ not tb£ IiDlomotfon tbe auoioam:e ~ Qtertainlp it is;. EOl 
tOe DifpcufaUolt Onl}? p~ebentel,l it fOl rueD a time oc tue Dtfpen
Catton t~ in fo~cc. 

~~. J~ Eyres. 

gnn a~ fo~ tbe Thl~erogatibe, tb-e iluelliolt if;), tmlbetber tbi!i 
be fucb a ll:>lerogfttfue a~ tbe :Law aUo\tJ~, ann tnbetbet toe iDtr~ 
peufaUon be fucb a~ is incompattble ltlttb tbe JF)~erogattue. ~bz 
~letolJatiue fJu.i1 recefben 31ungment, tbougb as mp'i5lotber Dol
ben ('~'lL" It ha& been always oppofed too. ann tbia iDifpettJatic 

em '9 not Ci.~re it (felling tbe l!\tng's (turn, bp reaton tbat tue 
ming H} not to babe anp 16enefic bp tt 5 it in Dllip to p~ell£nt tDe 
aUOH.Jance Ulbttb makes tbe Iktng'S) €:iUe, altn tbetefo~e rurpenn~ 
bt~ €ltle, but bOffJ not fulfill it. 

~~. J. Dolben. 

f!be ~atron~ of tbe great lLibfngfj fn England, babe a bet!' 
barn \!Cafe of it if tbts be lLalU, ann tbe c.!tburcb tuiu fuller bp it 
too: .fo~ tbere i~ no one tbat ba~ a gteat lLtblng, but tum p~e. 
rent a 'l5h)(k bean tbat t~ lIot likel!' to be matle a 16taJop, to p~e: 
If:tlle bt~ ~'2rentatio". 

L. eh. J ufiice. 

13ut fuceIp 8fJ to tbe otber Qiafe of 8t. James upon tbe 9d of 
Parliament, it batu a great ileal of wetrrbt tn It, fo~ tbfa being a 
netu Parronage Ctcaten l1p act of Parliament, ttbe ~recution of 
tbe ltmtttltton of tbe anuotufoll of tbe ~a oU!Jbt to be pUtfuant 
to toe act. If tbe lLimitatton {Jan been once CCfcutct'l, ann an-

Il~ntan:e 



bantnge tuhen tbcrellf a(cO~ufnglp, tben upon tOe bapntng of 
rueO a QL:&fe fo~ toe is:erogiltiue, it mtllbt babe beil1 fomctbtttC'(. 
13m now tiH~ ua of Parliament (Jauing e.tp~ellp npP(ltnten, That 
after Avoidance as to Dr. Tennifon, the Bifhop of London, O( his 
Succe(fors, fllOUld prefent ; [[1betber tOat UJoulO be fompften lUitfj 
if tOe lfttng (Oouln notu p~ert:nt upon tbtfl ~uottJnn,e, t~ a jpotnt 
1.tJo~tb Qtonfitleration. 

~l+ Cooper. 

~p Lord, 3lf it be otbetlUife, tbat rum be to (OUarUC tbia Qtt 
of Farliamcnt to make tbfa ll!>arHlJ a fingle 3lnUance ntlferent aJl 
to tbe ~itie of tbe anl1otufon from aU tbe 113atmJe~ in England , 
Qtertafnlp, Wi' Lord, it tua~ onlp meant to neclare tbe Jaigbt of 
~l£rentatton tn lUhom it fiJOUlb refiDe, but not to p~ebel1t anp le~ 
gal ~itle, tbnt acco~tltng to tbe JRule~ of Law Cboulb tnter
uene. 

~l+ J. Dolben. 

g1l to t~e [lrage, 3J (onfertl tOete ate fome ~~ecel1entSl, but 
tbep no not make tbe Law; ann as fo~ Eed's (!tare, 31 know lnbat 
a notre it mane in tbe tuo)llJ, ann ~tr Jeffry Palmer tubo was tben 
s.ltto~nep d5eneral toas of ~pil1fon tbat tbere tuafj no rncb nt>:e
rogattlle. Qnn tbe lungment of tbat Cltafe went upon anotbec 
WOint, becaufe It 110tnen bp tbe neatb of Paul; ann fo 31 no not 
take tbat to be Co arona an QutbOlftp. 

~~. J. Eyres. 

")Sut tbcl1 tbcce fa tbe ~ook tn Rolls 2d Abridg. 344-



Mich. 5 w. & M. 

L. Ch. J uftice. 

31 remember tuat at tbe time of tbat Qtafe of Eed's, ft W!.l~ ta~ 
ken notice of, tbat a Qtlergp·man tua~ tbe Bta ~au tbat fbet 
qu£atonc'D tbe ll\tng' f$ ~:etogattbe, but tne will not ttouble our 
£cIUCS3 anl' futtber witb tbi~ ~nttet: .mota let it tr mghzn il
gain. 

9}!}l. Attorny General. 

1[[1ben t~ tt POUt JLoanaJtp'~ ~Ienf"te it fi)oull1 be fpo!te tCl 
again f 

L. Ch, Jufiice. 

g)t cannot be tbfS Term ~ talte pout cbm time t1ett Term, 
(ome time tn tbe beginning of tbe nett Term. 

~l. Finch. 

~p Lord, 31 am of <!tonnrd tn tbiS (!tare fo~ ID:. Birch, anti we 
{Jape, llottDtcbffanotnlJ ltlDat 9@l· Attomy bas nem otTet?~ :, ble 
llJaU babe poUt lLol,tal1Jfp's; 3lutagmcnt fo~ us. 1I Utell l~ot OPC!l tbe 
lReco~n at latge, becau(e ~l. Attorny baa none ".t alreanp. ftue 
mUCfffoml tbat babe been matte in tbta ([ufe Dane betn, 

hrfi, «tbetbcr tbe ming babe anl' ~~etogatibe at iiIl, Cucb 8£t 
ill claimeD ill tbi~ <!Cafe r 

Secondly, [[1bctbct if tbe ming babe fuelJ a l1D;crog,'Uue; tbat 
be not {erbcn bp tbe Commendam in tf)ta <ltafe. ~bt!, 

Thirdly, WbiCb ia tbe ~otnt nom; Wbetber tbte gcr of Par
liament baa mane an alteration tn tbta Qtafr, to t!\lfrr tt from tbe 
otbct of @)t. Martins, 8uppofing tOe llttn!J ban Curb i1 13;zrClJ·l
tine in an o~ntnatV dlacancp. 
~be two lira ~Dints> babe bef" v.njUlJ~rn alrf~B;; tn t~;t;t :J::H; 

ClCflUfc, ann fo 3l fiJaU not take upon me to arrruc d,,~m '~C:~', (~\ t 
onlp confiner tbtS'S (!tafe a~ it fianna upon tDiiJ aft O~ F::~rl~?\Ge~lt ~ 
gnn tbete, 
®~ Lord, e:!'c %1D.urfiion tum not bc, cll i 1bettn' <>~~ eli cf 

Parliament t,:):,~:: lwt taken awnp tbe mtUlJ'Z Prerogative:; lEI! L -':e, 
H.Ft O~ ltO tH ttu QI:aCe, iI;i) it llantJ9 lH ro;£: po It lLo(~,~n;, :<tf: 
Il\fn~ biiJ$ nU~H~ P~erogJi:ive i~f.f Wi;! iltffrt rtF'] Gllfc: tt bctH!~, :.1 

ttU 
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1Vltch. ) vV~ d;. r~1. 41 ~ ---_._-= . ~-~~~~~----~=-~-,...::..-
rom nct at P1t(£'lt mztJ0ie tutti] tje 19Jt!:t !!J,it ba.a bew fett:,7'], 
pet 1 muff beg [eilue n talc to cb[£tu:: rbe ~Lltbom[£a t()11t (n~)z 
been urJJ£t'I fm it, i!nn tJz 15~:::hp iD:Jtte it 1.6 at+~DlJtO, anO tC'c 
ll,"fl1!i~ of tbofe atltuo~itl!:a: ano, 

Fidl:, 3ltuink, mp Lord, 3l map uel1ture to fap tDtHl murb to 
tbilt pOint, '([bnt befo~e toe time of iluccn Elizabeth, tbrd~ tg 
no Refolutton of anp Q.Cafe to be met tu!t{j in ClOp of OUt "lBa.clHl, 
tbftt p~obea tbfa ~otnt to balle been fo antnt1creo. fo~ t~;r 1500k of 
I I Hen. 4· wHb ~ubmUTtol1, mp Lord~ 31 tlJit1k tf It be r ,,;:;ff£le:;' 
CD, tum tatlJcr be un autbo~ttp ngatntl it ; 3: am Cute it t~ far e~ 
nou\Jb [(om beincr an autbo~tt!' fo~ (ncb ?l t~\!~tOiJJt~j](' P! tf)£, 
QI:roUu. ~1!1i.l 3i t\lOU!l1 onltl mention tlJ1£i to )HUr Lordfbip, iH> 
caufe 31 finn fo~metl!, oil lue \13~£reHtilttlJn~ mnnt t,p ~bB iitl!1!J to 
anp QIburcb Ulbfte nnotber, perron l£l}jDa1tl1n tiNt \11" mn: wftiJ
in tOe 13ooita, tuere cUber ttlbnc toe Bifhop's ttrmpolflItiCB 
were tn tOe King's rpnntJ~, O~ IIp lRenfou of tbe (l]lntOfiJip (If tbe 
Patron. 

9!9l Lord, Jl mention tbfS, becaufe if it ban been naco an al1~ 
((ent Prerogative m; t~ p~etenl)el), rome lRefoiutfoll about it 
wOllin appear in tbe 13oohf$, ann tlJe lReafoll of (ucb Jl\efohJt[cn 
been iltchltCO, tbnt fo it miiJbt rcrbe to gouetn otbec Qt(lfeJl 
bp. 
~p Lord, Jill toe QCaCe of Wright in Moore 99, ft hl atlttttlgeu 

("neetl, ~bat toe Ilttng uatb Cueb a Prerogative, but upon tubac 
BeaCon UJiUJ it fo juugcn r ~be 1300k teUa POlt) it IDaa upon 
19l£cellems fi)cllln; 16ut tubat mete tbe(~ ~JfCrl1ent~ r ~be 
'lBook noes not fav tuep tuere ~~ecellentG of iRe(oluttons tn POillt, 
but of p~atlt(e anti u[age bp tbe J1\ing. 3ln tbe <!l:}[.-; of Went. 
worth anti 'Vright, fta it is tepo!t£t' in Cro. it fa fofO it tna,G 
atljutig£illtPOll i13!£ce!1em~ ftJCWll, ann tucte {53 (orne attempt 
mane to lJiue a iRcaron fo~ it, tbat is, tOe Lam !Jfue~ H1C ilting 
tuifJ Prerogative, becau(e of toe anuallcement or tbe ]nttttntJent 
to a bflJter Df!Jnttp; 3l ruppafe tbz mcantlllJ of tbat is, it ta in 
iaecmnpcnce of fo greut an Il>::moat none to tbc lIncumbent of 
toe Patron, bp making fJim a Bif1lOp. t!ben al1otb~r Rcafm1 t~_, 
toe tora tbnt tbe ILttng baa bI' patting tuttI) tbeTemporalties of tbe 
Bifhop, Uluttb Duting toe baC{m~p, be It£pt in bl~ oum t)Oj~ufS. 
'16ut tbelt, Ul!, Lord, t~ fl bet)' onn ReMon, ani) tuitu €vubnilfE· 
on, (cen1\", to bone 110 tlerp (toon @Donno, tuat tbe IL\tnp;'tl t££~G~
il1~ tbz Temporalties, t~!)((b ta tbe Patrimor.y of ru'? rt:0\n~{tJ 
(oouIn babe i11."'ecompc~icc requften fo~ tOilt n£~ of ')uft(ce, aa it 
JLora, m~af{J ic\G UlGuin it h,: t'rJ(Ol1Jt.;: tIj,:t t[N~U\ecGmpfi1(e 
[fJO,ito llc (iltuC'O out of t:.H: jinfJzntnm:c Dr ~ltJWrr pedoii. ~!li' 
tben t{Je ini} Hnfon HiJt 1\.3 (\luru, ie, '~f'n>mrc t~!C Ki;lg, IIp p~a~ 
mottng tbe tUe 31.tlCLmlt'l~lH, liJ rtle Caufe of nl: a\)ntnttnc~. 

F~ .~J n 0T"'''';'i(1 
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€rulp, IUP Lord, Jl tbfnk, mfto ~ubmtmon) it i)atl mucb bet· 

ter babe teUeD upon tbe fitft JReafon, bcctlufe tbe King belloWeD 
fncb l1lol1om: upon tbe )flatton'£, ]ttcumbent, tban to babe gon af 

up futtlJer With tlJe otber. JReafon~, o~ ratfJcr it WOllIn balle bone 
\neH to baue ffoppeD \1litb tbiS an£tuer, iH3 ] remember one f)5oo1t 
fop!), 3lt {Z on£ of tbe ~l£togatt'b£~ of tbe ([toltln, of tnbtcb ·no 
il1~£ilron cun be gUJtm, but tbat fo it batb been none t gnn If tbat 
be tOe lfoutllJatton of tfJe 3lullgmctlt, tOfn mp Lord, {l~ to tbiG 
l~(l{nt tbe <[are is tttletJ upon tbe anct~nt d1fage of tbe <[town. 
mfage tben muff be tbe ~eafute of tbe King's W'l£rogoUue tn 
furb a ([are, £tntl tben :JI map take feaue to atrruc tbat tnbere tbete 
is ntUber Reafoll of ILatn, )1:)~aaice, o~ mfage, no~ anp 3luntctal . 
Bdolution to tnm:tnnt it, tbert can be no fucb JJ3~etogatfllC in tbe 
QLroulll) tubcrc it is founnen upon <LUnge ann n:>~aa{(e, tDat <II
rage ann lfi)~aatte mull Itmit it, ann pon cannot go l1epontl 
tbat. 

1}D~a!, tben, tl1" Lord, c5tue me Jeabe to ccmfill£t tbi~ (!taCe ail 
U aanlJ~ btfo~e POUt Lordiliip. 3Jn tbe QIare of a IDonottue as bas 
been obfctllen tn tbe fo~met atlJumrntfj, (fo~ tnllreD '] rbU1k tbere 
til little tbat can be obfetUeD in tbis QtaCe tbat ba£) not been men
tionen 11rfo1e) tbere is 110 fucb ll!>~£tcgaube, anD pet tbere tbe 
fame tbing£; tbat are giben a£' BeaConS, are all founD as in tbe 
otoet ([afe, it i9 tbe King tbat Plefers tbe 3lncumbent, anD (oCetb 
tbc ([:empOlftlttcfj, anD is tbe q!)eanfj of tbe aboillance. anti 
tbetefo~e finct tbougb tbere be tbe like Reaeon, pet it fs agreeD 
tbete iG not tbe like Prerogative, it mun tell UPOIl tbb1, tbat [0 it 
i1.5, betaufe tbere t53 not tbe like mfage ann @~aCfice; f~ it feews 
tb~ Jj!)l8aice i~ onlp \notre tbe ~atron'£' <!tlaim came tn bp @le
fematton, anb not burte be \na~ tn bp Dortatton. 

JEh1lu, mp Lord, ~Ot~ (!tafs befol£ pOU, Jl muff take Jenbe to 
fap, is a QtaCe tuat comes nettbet witbin tbe (ll{age, t10~ l11itbtn 
aup of tue tmaginell JReafonfj upon l1luicb tbi~ p~ctenneb Preroga
tive iSj fOUnDeD. 

jfirlf, mp Lord, IDl. Tennifon tbe netu 15tnJop of Lincoln. 
came into tbi~ )tilling bp i)onatton (If tbe act of Parliament, anti 
ltOC up Prefentation, o~ QCoUatton fromtbe 1'6ifi)op of London a~ 
l\Diltron; be tua~ In tt n~ of a iDonatfbe, anti tbetefo~e tbe act of 
of JF>atftamrmt tbounbt It abfolutClp ItccetTtltp to illfett a <[Iaufe 
to fubtert tuts Qtburcb to tbe C!fcclefiafftcal 31urtnntctiolt of tue Bi-
1hop of the iDtocela; otbcrwi(c upon tbe bare euctillg of tbf9 in
to a U€w Pariili, tt mlgbt babe befn () DonaHue ('tcmpt from t[le 
QEccleftatltcaf ]uti~niaion. J/f tbctl t{Jt~ be n iDOlliltibe, tbf lElu
tronou£ orifeJl to tbe Biiliop, not tm it b£cotnl'~ P1efentautJr, 
tobtcb muff be after tbe atJOitlmUl£ of tbt~ IDOtUlU(ll1 bp tbc A4Etof 
!)fltHnmcl1t, fo~ fa toe bn!' ri.lJorO~ of llJP Ad Pt·f!- That th;; Ad~ 

YO\rfon 
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vowfon and PaLronage after rhe next Avoidance, {ball belong to 
the Bifhop and my Lord JermJ1? 
~p Lord, 3l cannot olJrc£ ttlitb e}31. Atrorny fn bfa Jlmagfna~' 

tton, tUilt tye 13itlJop of London Ula~ nUl i~fHtOn of tbia lLiutng, 
becaure be Ula~ fo of ~t. Martins. 31 tbfnlt tbut pOint tnoultJ be 
llerp batn fo~ ~l· Attomy to maintain, tbta being tnbollp netn 
trcaten as.; a nitlina Pariili bp tbh3 Ad of Parliament, ann u nt
(Una 15enEfice from tbat of @It. Martins, ann tbe one cotlin babe 
no 31nfluence upon tOe otber. JFo~ 31 belteUe be \lim fJarOlp be a
ble to maIntain" tbat tf toe 13ilbop p~erellten anp oue after iDl. 
Tenniion bun tnlHIl a feconn incompetent lLtufu!J, tuat be (OUlll 
maintain a ~poftatton tn tbfU ([afe; fo~ be tloea not come in 
untlei toe fame )l!)attoll, afj to tbiS lfutng, but onlp bp ~tt o( 
Parliament. 

ann tOen, mp Lord, 13efine~ as.; tbe JjJatronO!Jf anll anUo1Ufan 
is In tbe 1BtaJOP, ann mp JLo~n Jermyn, artee tbe nett auottl
anee, ,lnD not befGle, bp tbe betp tuo!iJa of tbe ~ of J1!IarHar 

ment :. @o Jl tnouUl obfetbe furtber, that tOcte ill another patt(· 
tulat Qtlaufe in tbe act, That the fucceeding Rector, after the 
Death or Avoidance of Dr. Tennifo11, fhall be prefented by the 
Bifhop of London, and the next to him by the Lord Jermyn, 
lllbfCb a)emS tbat witbout tbefe Qtlaufeg tbt9 tuaa (ucb a <!tbtu:cb 
as.; tubetetn toe mtnlfs W>letog-atiue couln ueuer obtain, becau(e it 
mas ll1£ctlp a [)onatiUe; anD witbout tbefe fpectall9ioutfiona it 
WoulD neitber bulle been PleCentabl£, no~ fubjett to the ~ccleftafit; 
(al 31uttantation. ann tben it is mOlE like tbe Qtafe of a iDona· 
title, tban of an gttUolllfon, in wbicb tbe mtng ba~ a Prerogative 
ilCCo~Dtng to tboCe autbolttieG. 

motu, nw Lord, lJ wouln rUppOre, tbat an Act of Parliament 
flJoulD be matte, That after the next Avoidance of a Donative, 
the Patron fhall prefent one to fucceed: 31n fucb a <!Cafe, if tbe 
nttng make the 31ncumbent of toe [)onattue a 15tfbop , woula 
tbe llD~ctolJatlbe (Uo:k upon tbat auoinancc, fo a~ to let in toe 
t\tng'sl lJDlcfentee tn tbe fit1l3lnffanc£ r ~Utelp no, mp lLo~n, fo~ 
U:l tue Ad lUlU> mane it tuna it Donattue, ann not fubjea to tbe 
Prerogative ; mfn after t()£ Ad matte, it is no rutb Cltafe au il1ti~ 
tuletb toe fling to fucb a Prerogative [11' }!;>lactite ann fI
(age. 

lijIfien, mp Lord, }j!)~ap let no fee mIJilt out Q!afe iu here; tbz 
firft Jjnfianc£ of a lJ!>lcfcntatioll if.) ofter tbf'" U\JotoanCf, anti to 
fn!" ~bat wben tbc Act creatctt tbe anuotufon attn ~tltrOlL1iJ~j 
tt ttt (ubtcct to aU tbe RuIe6 of)LalU tbot affect otber }inbotui'on:J) 
[ome~ not up to tI)i~ muefiton. jfol til[ a Prefentatioll [lag t;'ZZll 
matte to tuta !Llutng, It t~ but n [)onmt'i.lc, ann t!J,;t ba~ no 
(ucb matter n~ tU!~ Prerogative fboulC U.l0~k npOil ; fO,t UJitb ~ub-

l? p P 2 Ul4ifam, 



~'~=IUl~ttb£conl£~ not an anboUlfoll tUl after tf)e nuotoanc£ 5 anO 
to (lbje~t tbat tbtSj f~ to (reate a firange ro~t of lLibtng tHff£t£nt 
from aU otber~) tllbicb cetUdnlp tOe Ad of Parliament neber tn~ 
teaDen to no, ia not applicable iJere nettber ; fo~ tue ~ucffton< is 
of a ~but(b tbat ueuer lDfJS$ P2cfcntell to befole tbe nbolOance 
Dapl1£tJ ; Wbat it tutu be after it i~ beco1l1e Plcfentable, DUO ~a~ 
been p~e(elltcn to, Ifj time enoulJU to coufitler wbrn tbat (Omr~ 
to be tOe CJ.tofe: 'l5ut out~ is a muelHo!t (oncerntl1lJ tbe itnl Pr~. 
fentation to a nctn etettcn <tCburcb; ann we bope tbe ACt of Pari 
liament tbat make~ it p~e[entable, tlltHI be tbe llDutlle of tUtU (@at~ 
tet ; nnO wbere tbat Ad gtue~ tbe fitrt Prefentatioll) cerramijJ 
tbe petron to wbom tbe Prefentation bJ gibe" bp tbe Act, muff cn, 
fOp it acco~nfng to tbe ACt. maUl tue uta Prefentatiol1 in tbhl 
QtaCe ffj giben bp tbe £tP~er~ [mO~tlf' of tbe ACt to toe ')6ffbop of 
London. 

13ut, favf' 9Wt. Attorny, ~bf5 map be taken 8)J tbe lfilft of tbc 
nett aboinance, anti tben tOe Jl\ing'a Prerogative luoulil operate 
upon it, as it wouln tn otber Qtafeil agatntl tbe ~~at1t£'£ of tbe 
nett auotoance. fOl the orbet tUtl1~, tbete i~ t1noruet pzouifion 
matTe, ~bat after mp JLo~tl Jermyn bila ban one ~urn) tbe '15i, 
Cbop ta to babe tlDO (01 one, ann be woulll make tbe Act of Par
liament's appointment of Dr. Tennifon to be UJe Uta ]ntumbcl1t 
to be fn tbe nature of one (turn to tbe 13irbop. ~ut fute tbas 
16 a berp llrill1gc 3lmagfnation, tbat bccQufe tbe Act carben Ibis 
JUbing out of anotbet, tnbereor tbe 16irbop lUfltl Patron, ani) 
gibing tbe p~ere"t 3lncumbent tbe netu etecten lLining ~ tbat tfits 
(boulb be taken upon a~ tbe 13trbop's (!Curtt, lUben bp tbe bet!,' 
Act tbe ')5t({}op ban no fi!:utn till tbe abo(tmtlce. 
~p Lord, 31 graut tbe QtaCe, tbat tbe \1Vlantee of tbe nctt ftc 

tJoioance wouln loft bta ~utn bp tbiS Prerogative, ann tbat is, 
becaufe tbe ~~antoJ coulD grant it ItO otberWife tuan be btmfclf 
ban it, tbat f~, fubjert to toe lLting'S Prerogative. 15ut] 00 not 
finn tbat tller It WaS atijungelJ, €bat tbe tting, if be be Patron, 
ann makes; a ~lant of tbe nett llbottJal1Cr, ani) tucn make!} tbc 
3lncumbent a ~troop, {ball nefeat of£; O\11U <!51ant bp tbi~ Prero
gative. 3lt ueber baa been anjungen fo fat vet, flnb tbi£j ~nfe ] 
take to be mucb «ronger, it being tbe [{tun's QD1ant !n Parlia
ment. JI bcUebe W~· Attomy woulD babe n beep born point tn 
tbat <Ztafe to maintain tue J1\ing'S Prerogatiye ull'ainll bf~ l1lUn 
Qi5~al1t. 

Wp Lord, -m::o let In tbe Prerogative ill tbifj Qtafc to tefe£lt tOe 
Bifhop's Prcfenration, fa to ouettb~oUJ tbt~ n:p~cr~ lTt!D~ll~, ann 
meantng of tbi£i Aet of Parlilment; uuler~ tbcp tlJtiI fup, tbnt 
tbia tl'i.1ofnoncr, bp tbe p~omoHon of Dr. Tennifon, ij) [ncb o\! 6-· 
1Joil'lnntc afS i~ not mrrmt bp fUt' Ad t{mt rn!'~~ after the next :1, 

,rciciance 
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voidance the Bil1lOp lhall prefent, tUilt f~, fap tuep, tOe Act ll1eIl!1G 
otber auot'Oilt1Ces, but not tbta bp C2J:efflon. ] fee not teUI!' bOLU 
fncb a Qronftructfon can be maoe, fo~ it h, furb un auoiDance Oll 
make£; tue JLtutl1!J twin, (0 aa to let ill unotber to be p~er£ntetJ) 
anti \Oouln let in tue nett 1~~erentattol1 of tue Patron, lUcee It 
,not fo~ tuta p~etenneo Prerogative: GTI{Jp tfJen muff it not mean 
fucb an auotoance aa \nell a~ anp otber, fince tbe ACt noeg not 
pnrttculurlp nu'ntion robat rOlt of aboilJance it fa f fure it mua b~ 
emb an aboitnnee tbot tbe 13itlJOp muff p~erent til, oJ lore bt~ 
~uril lllIJtcb [be ACt £tPlefip giu£tb btm. 
~o tb,lt, mp Lord, 3l take it, lUftb ~ubmtmott, tbi~ anofbaltce 

being tbe mC£lutnll of tbe Act of Parliament, tf)£n tbts; fLaw tuut 
JJoe~ create tufa netu anuo\U(olt, nirect~ tbe firff Prefentation to 
be bp tbe 'l3t(i)OP, tubfcb £tP!etlv £tclune~ all otbera. [[Wen 
tbi5 abotnance bappems, tbhl ura Prefentation ts to take place, 
anti tuell, ann not till tuell, it i~ p~erentattl.le, ann confequentlp 
tbe Prerogative callnot operate upon ft. [[lbat tbe <!Confequence 
l11a!, be hereafter ia not at aU to tue p~erent muellton. ll3eruapSJ 
all map be let tn tbat otbct p:efclltutine Q!bUl:cbea utc fub,ect to, 
lUben once it baa been p:efenten to: '16ut fOl tbe p~erent ~are, 
fal tbe lRcofOllf5 tbat 31 babe giben, 31 muff PlOP pout lLolDllJip'S 
3lunllment fo~ tbe iDefennant; fo~ a!l tbofe ~rlJuments tbat tbi., 
in to erect n netn fo~t or C2tburcb bifferent feolU, ann not rubject 
to tue lRU1£5 of Law in ctbet <!rbutcbCfj, ate Itot at all in tbe 
Illerent ~uefttoll: .fo~ tne are finglp UpOll tbfr; queffion, mba 
llJall p~erent tbe fitft €utn to a nelU <!tbutcb, erecten bp a nem Act 
Of Parliament, \1lbtcb Umit~ tue fita @lcCentation to tbe ')5fl1Joll 
of London. ' 

L. eh. Jufiice. 

3J fuppofe pou intenn to (peak to it no mo~r, tlo pou r 
~l. Anorny General. 

Jao, mp Lord j ] tbtnk not. 

L. eh. Tufiicc . ., 

$l. Attorny GClleral. 

831' Lord, L(ie n~tmit it to pon. 

LCh,. 



-
478 Mich. ; VV.&M. 

~-----------------------------------------~ 

L. Ch. Jufiice. 

mell, tue tum take ft Ifttle time to confinet of it. 

q}}l. Attorny General. 

~ome tfme tbbl ~erm ff pour JLol'Ofbfp pleare. 

~ben tbe llubgeS con{ultetl logetberit 

L. Chi J ufiice. 

[[le toUl gibe OUt eDplnions; to U10~t0\t1 reben nfgbt· 

Sir Henry Gold, their Majell:ies Serjeant at Law, Argued 
for the King and <zueen. 

Mr. Serjeant Gold. 

M a ~ it pleare POUt JLOlbtlJfP to fpate me a lllallJ on tbe 
bebalf of fiL:btll: Sjajelltes, tbe flttng ann muten, 

tuba ate W>latnttft's tn «JIS QEare Impedit. 
~p Lord, etc Bartholomew Shower bas put tbe QCafe at large 

upon tbiS Record, ann ba~ put tbe pointS upon tbe ')l3illJop's 
Demurrer, to out Declaration, anb lubat appears tll tbe De
claratton it felf, fOl tbere tbe ACt of Parliament fS fet fo~tb, ann 
tbat makes tf)e (!tafe now in 3JutJgment befo~e pou. 

It notb appeat itt tbe iDeClaration, tbat tbiS ~t. james'S is 
a nelU @atta), trecte1l bV Act of Parliament, ann taken out of tOe 
~attnJ of@>t. Martin'S7, tubettof tbt 15iftJop maB W>atron, ann 
ID~. Tennifon 3!ncnmbcnt. Qtbe Act of Parliament ~"aLla fira 
tOe Qtreatton of tbr ~artll.}, ann makcS) tt a JReLlo~p, an'O tben 
~naLl£) tbe JF>atronage ann Advowfon, ann PJcfeutatioll to tbe 
JReao~p, lUbicb ta, tbat it aJaU appertafn ann belonlJ, ann bp tbat 
ga ta bcfiell in tbe 16il1Joil of London anti bta @)ucc£tfo~G, ann tOe 
JLoln Jermyn ann bfa J!)efrs, in tbifS nmnner, viz. That DoCtor 
Tennifon fhall be the firfi ReCtor, and after his Death or Avoi
dance, the fidl: Reaor fhall be prc[cnted by the Bjfhop of Lon .. 
don and his Succe[(ors; and the next after that by the Lord 
Jermyn or his Heirs ; and then twice by the BifilOp and his Suc~ 
ceiTors, and then once by the lord Jermyn, and fo by Turns, 
twice and once for Ever. ID~, Tenni[ol1 ia (onfrcraU'U ')6ifiJop of 

L1!1coln:o 
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LiclC0ln, upon t1lIJtciJ tbeit ~nj£tlf£g p~e[cttt tbefc ~Ietk 1l;S btl 
p]erogatibe tiJep ougbt, but (be ~ll3U1Jop refufetb to atlmtt bfm, 
illtta U~JOIl bringing tbi~ QEare Impedit, iDemuttttb to tbe IDe
tlaratiolt. 

[[lito ~ubmtmon, ~P )LorO, toe JL\fng'~ ~~etogattlle fiJoII 
p~euaU, aa toe bope to catt~ tbi~ l\D1cfclltotlon. jfoJ if pau p!rur~ 
to conli'Oet tbe act, tbat maltc~ it plain tn feDeral putta of it. 

Firi1:, <[cnfiOet tbut part of tbe iLtHU tbat ctcate~ It a 10artllJ, 
il1ln fettlea tbe Advowfoll, Rea-olP ann jpattonage in tbe '1Bifbop 
ano mp Lord Jermyn, befo!e pou come to tbe fica m.ecto~; fo: 
it makea a netn W>atttlJ of part of tbe oln one, nnn makes it a 
fucceffiUe )Reao~p, onn enilcta tbat tbe Relll1~l1Jfp be Pl£fentattbf, 
ann (0 anne.retb toe Jj!)attonanc ann anuotofon to it, nno befi~ It 
tn point of 31nberttancf, in tbe 15iffJop ann mp JLoltl Jermyn. 
Jaom, fuppofe it ban been \Jerfcn tbete, tben platniJJ it coulll nut 
babe alteren tbe operation of tbf~ J1:)~erogatiue in Law upon it ; 
foz bert ban been an Advowfon betteD in 31nberttance, ann tben it 
ltJonlnbal.le been rubject to tbe@~etogatibe;fo~31 no take upon me to 
affirm, tbat lubetbcr it be an oln p~£rentattue QIburcb, o~ it nem 
p~erel1tatibe <2tbtttcIJ, tubete-Eller it h1 p~£fentattbe, tbe Jlttng aJaU 
babe btll ~!erogattllz. tQLbete i£f no mo~e Dtfference between 
tbem, tban bettneen an DIll 1l3illJoPltck, ann it new one createn bp 
Ad of Parliament, wbtcb 31lljalllljell1 anon, ia nont at aU. 
~p JLo~n, 31 fee tbe £lDbjeaion tbat ~it Bartholomew Shower 

mates; ; Jl)e woulD not babe it an Avowfon until after the Dentb 
(l~ Avoidance of tbe Cltburtb,tbat ifS, toe betp ttme Capll be, tf)at 
it becomc£f p~e{entatiue fitff. 

€tulp, ~!' JLo~n, 31 take it to be quite otbcrwf(e, ann fo llJouln 
be too, o~ elfe it tnoulll not Cerbe biS 'aCurn, a~ 31 tOntetbe, fo~ 
31 take tt to be an Advowfon Plefentlp bell en tn 3lnberttance, as;; 
mucb a6 a Debtfe to one, wbcn be ffS one anll tmtntp, tbat t~ tbe 
time or~otremOtt, but tf)e flEllate llel1~ Pldentlp. "Qtitl tn tbe 
lDO~tlJj ofmp ')5ook Patronatus. 

tiJ:be Advowfon LlJaU lUO~k p:efenUp, tbe~,eCentation tnbelt tbe 
Avoidance bappen~. 

15ut, ~V fLo~n, taking it a~ be tuOttln babe it, pet ittut(( not 
ntHltl btm, as ] conceibt, fo~ tOe Advowfon. ~uppo£e it 6Joul0 
bell Jua as) tbe Avoidance bappctt!l, tben tbere i~ an {nUant of 
time tnb~n tt l.le(f~, anti eben ll1 flU luanne OUt 1300fia ate fo~ 
tflC fake of tbe mtmJ' ~ J13~etoiptibe, tucre fiJ1l1t be a p~to~ftp nnn a 
rc(ferio~ttp to f;:HUC tbe H!n!J'£l 13;eto£ottue <1cco~'Otn1J to Habs's 
<Cafe untl Sadler's Zufe, Co, + 5 ') 

')5ut, 
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13ut, 9).3p lLo~n, tbere 1a no 'Differencz, ] fap, betWeen a new 
lRHto~p ~:tet;ien bp Ate of Parl~ament, ann fln oln ,Rccto1}" il~ to 
ttjl~~ l1iiUtH, mo~e tban tbere til betUleen a neUl13tajiJP~tc,k ano mt 
oW one. Jao1U in tlje C!I:nfe of tbe nem ~.i.3iilJoP~fC{{~, tublCU were 
nntie 31 Hen. 8. tubtcb grille tbe minD' pOUlee to fonun Bif11Op. 
ricks \!loen tbep wete fo ; nil tnctl1enta niD fOUOID ~lpOIt ttJe 
jf(hmnattOtl, \tlbtcb Dill belonll' to tOe 010 16ifY,pp~iclte at Q!ommoH
Law· 

2nn (0 it tuas llgr££ll in Ridney ann PowneI's Q!arf?, about tOe 
Begiftet of toe 1l3UboP of W orcefier, fJc ija l) tue Cdme poWer bp tbe 
neU)~reattontbat tbe oID1l3itlJopabntJ,nno ff ve ban momen tbe IDf
Ciee tmmetltatc between tbe @>tlltut£sJ of 2. antl of Eliz. be 
mtgbt bune grantell it a9 be pleafeo; a.nn tbe like iHaG belil in tbe 
([are of Bridfiock anll Stamp, tn tbe Common Pleas, Mich. 5 
of tuta Jatn{J anti mueen, aftet tbe 0tatute of 3 I Hen. 8. tbe King 
bp brevis Patronat' 33 o[ bin Reign, nu) founn tOe BifllOprick of 
Worccfrer, unO nill, tbilt tue 13t11)op fo: tDe time betng nelU 
founne'D, tbouln grant tue ®ffice of fih; Regifier, iUi otfiet Bi
ihops ufen to grant tbeitJi, tue 'l6ifi)op make.a a grant, 

It bappen~ tbere ma£) no fueb grant bp onp otOet 18ilbop,tbe 
i1Iluefiton lllaSh blbetbcr it betng founn rbat tOe 1BifiJop of Wor~ 
cefier Dtn ®~ant, fo tbi~ fi)oulO be antuilgco a gooD ®~ant f COl 
tbilt it tliffeten ftom tbe otbers, ann it ma£; belll'-~--

'16ut in tbat <lafe it tuaa belD, tube" tbe 13f1l)oprtck tuns foutttlrt1, 
tucre notb nU (be il1ciOent£i follow lnftfJ it, Plcfentfp upon it; aha 
tubell tbt~ UJd~ none, it tua~ none bp Act of Parliament; pet tbe 
(!fleaton mua be bp Conge d'efiire, ann aU toe Jj!)~etoJ1tiueS 
belonging to tbe '15iffJoP~ick, were to be aCco~t1f"!Jrp, n~ in aU 
otber CZCafcS: e~ berr, tubeR tbh1li!»atfffJ (~ QLreatetJ bp Act 
of Parliament, it I~ rUbtea to tbe Rules of fLaw, a9 uU otbet 
leOtiflJe~ are ------

I I Hen. 7. 19· B. mete i~ a Qtafe of in ~[fict', 
founl1, tOat A waa fet~etl of an Advowfon iii jfee, b£(O of tbe 
Jkmg, an ofbta ([rown, onn [)petl, bisJ I!>eir tnitbfn arrz, niilJ 
t~itt (1 firnl1!J£t tuB!} reliCti ofG:£n ftCte~ of )Lautl, bew of iH10~ 
UJec IIp Knight's ~ctbtce, anti tn fee of A. ann otbet9 to tbe life 
of A. Gun bt~ Il>ett$j. A. IDie~, anO tbe ctDec futbtuetljUpol1 tbe 
IDentD of A. tue ll\iug entreO. 'Qrb£c£ Ledaf\Yick fitlJueo, tOat tb~ 
rmtp UJ;1a not lJoon ; but Ill: tmlkeG a ntff~ tfllCi II,bet!? fl tbing' ta 
tp tbf\tcmnWH !Lllw,m tnbtcI) tbc Kingff)ilUOilbcl~lZj·O!PWJc)anO 
tbat tbtng Ul enhn:gen bp Statute, tDe King fi]lJH baue JJDlftoga
U\Je in tbat enlargement, linn be putn tbtG (,J!:afe fo~ tn(LUlu. 
~l~~~pOre Forgery ll£ mane Felony D!J Act ofParliament~ {bete t!jZ 

King 
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King,1] ~n .1tlOtuCt :r cLony, UJaH DuDe tue )!£i1r, C)i!)!, anD tufHt£. 
Sf tue :] Ci i)'1o t:r 11£0 {Jere, nUi) 

cron no ::,~rtber, tben it ban ue[fetl tOe i0iitrOlli13C nntl Advow, 
10;1 in tfi2 r13ir~GP anti bta ~UCCClrO~i1, nnll tfie E..,o~iJ Jermyn ann 
ut~ l)z1r$, finn plainlp tye!' ban been ~enilnto tn QI:ommon, ann 
toe f<1l3Hl)op fi)ou!U ui\Uitp~ babe Q!oIlntelJ fo~ rbe fame BeUrOll tuat 
ta JJtuen in tbe Q1:~!e of ([oputtnct~, I Inil:. 163. Lirt. SeCt. 24 I, 

Xlotll to p~ebent tbat tnCottbentencp, ti)e Law mlifte~ it jpJu{: 
tton bet1.1lccH tI)£m, tbat tbcp ate to p~efcnt [)p .qrutn~, llJutcu, 
10 tye p~opet tUilP of ~nttiti0l19 of Adrowfons, aniJ [0 uoe~ £010 
grt in tbt5 ~afe nftetl.Uat'O~, viz. tllio €Utn~ to tbe Biilwp, ann 
one to tbe JLo~tl Jermyn anti bi~ ~)eir~. 

tE:;i:t, nO\tl, ®p Lorn, H$ tte true nno natuti11 <!ionffrU!lfon 
ot tue tb;:1[, na to tbe fittillJ toe fita l,!;fcfemation tn the 13i
I1)Op; f:.J~31 take it pIDtnl~, it fa a ntutntH!J tbe ]nberftftltCf, anti 
m~lktng toat ufeful to mp lO~lJ Jermyn, tubicb otbertntfe couln 
110t l]u'-"e been but ufelefa to bim, if tbep ban contlnuen ~ennnta 
in <lI:ommolt. 3\t \Ua~ not to erect t1 )R£cto~p, tlfffetent from, o~ 
tomcatp to aU otbet JRecto~teS1, o~ to annet tfJi~ Advowfon ann 
~lerentattc:l fo to tbe Bifl10p ann rue lLolD Jermyn, as to f'c
tlutle tte King's l\D~etogilttue, tnbtcb hl aa anctcnt ft~ tbe JLaw, 
~btU ig tN~ confequ£ncc, if tuett gtgument be true, tbat be

nmfc tbefe tbmg~ are not particularlp (auen, tbep fiJtlU be e.t~ 
[iUOeiJ. 13ut we fap, becaufe tbcp ate not parttcularlp nameD, 
'i:uerefo~e tbep (lJaU UJOlk a~ aU {ncinental tbingfj to otOft Ad~ 
vowfons \tIfU tno~k, Of.) Lapfes anll tbe like; but tOete WoUlD be 
110 Lapfes to tbe Arch Bifhop o~ to tue King, tf \tJbat tbcp rap 
bell) gootJ, bCCilU(C tlJe~ ate not namen neftber; fo~ if pou allotn 
tbe one, pOll mun allotn tue otuet upon tbe fame teafult : eo it 
lUDuln be if tbe Act ofParliamcnr tucre (0 ~ttatt'lLfJ(etr, tbac be
enufe t~et:e i~ no particular fabtnlI, all fiJouln be e.rclulletJ. 

SWP l1o~ty, 31 tlliil fo fat come up to €j)ft Bartholome\v Shower, 
8$ to agree, tuot ban tbe Parliament maiJe it n Donative it bun 
been quite anotber ttlng, 89 it mfgbt babe been, tbougb a Pa
rii11 Church, 8CCO!t1tllg to I 111ft. 344. A. ~£t if tbece 011ce be a 
(,[Ietk llD~e(entetJ, ann anm!ttell, ann ]ntlittlte'O, tbia fa noto be
(orne it l8~erentaW.le ([burco; ann tue fiell time tbat ft become£S 
n ll3~erentntH.lf, tt becomefj rUb,Hl to oU inctOenta of otuer 
F>~crelttiltU.lC qrburcbe~; fo~, a~ tbat 'lBllok fnpS1, tbcn fiJali f!t~ 
CUt n Lapfe to tIJe ID~ot!tatp, na of otljer ~.0cnefice~; ano if it be 
[0 fubject, oa (OOll i1a eber it become£) @Jcfcntattbe, tOe Kil,g 
fiJall babe b{s; t1!>l£roaatfu£ cpemte upon it too, aa Well a~ toe 
gj)~utniltp. ~be Kbg cou~n not bJ'i.'lc ~~ in'O££o, tin upon tfJe 
l;>,cfentnttolt, fJCC!:i-C it tu~6 u DC1L1Ci i'l\ wbicD it t~ not beef; 
fo~ tbougb be f6P~ t:.;,~t tuc KiLg ':1t~U i~,-I~,l fo! bt~ lSFtogatit1r, 

~u q f! 1m 



tilt an aaua:lli3~£[£ntaUol1, pet, :11 fitl', tunt aa foon u;l ebec it i~ 
106cfcntt1ttUf?, it i~ fubjert to tbe King's Prtrogative. 
~p lLO~1.l, tbete fa one tbing mo:e tbJt be Oarl ®bjeaetJ. ~be 

ACt of Parliament Capa ttPlfl1p, tbat toe Bifhop (ball Illerent upon 
tbe [iratb o~ ne,tt aucttlnnce bp Dl· Tennifon, flrro fo tDt~ l?>Je
togottbe, ann tbe At]: of Parliament cannat WHOff, anti tuete
fo;e rf]l!; fiJall UJOlk out tbe t9lcrogatlUe; tbat Jj nenv: 31 no ft
gtlZe lftbe partfj cfan Adof Parliament cannot (entiff, tbe fatUt 
muff be lllL\epeal up tbe COlmer. "lfut tbra !auotnance fpoke" of 
bett, fa an o~tiimltp ro~t of g,UottHlrlCe bp Deatb, Refinuatfon, o~ 
tn(ung an incampatible '15enefice ; n Wlattonage Q(iJotnance, ann 
not wnerogaUue auoioance. 

Qtnn 31 wm put pOU olle Qtafe, wbfcb pon map finn in Owen 
116. ann Powel'sQ!;afe, ]t ta tOere fatn bp Eggerron, 
~omctto~, tbat tn 4 Eliz. it tuae anjuDgen tn tbt Common-Fleas, 
tbat tf tbe £l1luecn mane il lLea(e UnD€t tbe Exchequer Seal, to be
gin hmu.enfatelp after tbe lo~f£tturr, ~utt£ntl£t, 'Jl Ct~f!~f;tif,;nof 
it fo~mer ~ftm, unn tbetlLetfet lfJ IDuUawel), tbe ~e('o::n "Jl,eafc 
fi)tln not (!Commence, it fe a Jjf)~e~ogattbe JFo~feftur?~ anll w~t 
Ibilt menttonen tn tbe 1Lea(e. 
a~ to tbe ®bj£ction tuat ba~ been put of lbe fHic falling tte 

flttng'a ~~etogatibe, ann tbe t.tp~er~ tnoll)9 of rbe ~lct, 31 WG~~ln 
fap tbts futtber to tt, tbat tbe ~lOllla of tbe act, tbat tOe fitff 
meao~ llJaU be Plcfenten after {)eatb Ol 9tolluu:ce bp tue'l5taJop 
tbat IS, bi~ ~utn a)aU be fitft onlp bp tuap of 1131eference to tbe 
JLo~ll Jermyn anb bi~ $eft~, anD it t$l no otbettuife poft1bfp to be 
taken; fOl tbe clanfe of Ora J£\ecto~, i~ not a (lanCe of <!tteatio1t, 
but ratber of <f.rPhmatton, fOI it is DanlJen tn b1' a viz. ~o tbat 
ftcomen tn umfequenUp upon tbe foulttJattan, bahl tbe lSa
tton~ge anti Advowfon lljoullJ be nfffttbutetl after tbz {)eatg o~ 
nr~t abottJance, ann tnbere it OJall be longen to be ueffeil a~ to 
~~erentatton, tOnt i£f, bp ~ntn~ ficll, bp (!Collation b1' tbe 13i
fi)llP, tben &1' Plefclltfttton bp tbe JLo~lJ Jermyn, ann it U1~U!O be 
(jat)) if tn tbbh tDe JL\tng tlJoUlo lore bta p~£tOlJattbe up <!toU:1rua s 

ton, tubell tDere bl e.tp~er~ law fOl it, anD tbat :~2 i0rfe 
ll\eafol1,a ; 

Fidl, I!>t£' ~letogaUue f~ a Jfauourfte of ttl' !Lam. 
Secondly, llf pon confiner it tip tbe Qiommon iRu;£" tt;~ Il\irtIJ 

f~ not bounn bl' DU Ad of Parliament, erupt it cun appem: bp 
fome particular tbtng in tDe act, tbat be wa~ tntfi"::~·:; to be 
bounn, t"g£f tn Plowd. Com. II. atH) 243. hut nU ate to be ,an~ 
llruetl in faboUt oft{JC Ql:r01lll1, ann to p~£ferbe fJf~ R!Jt~t+ 

Thirdly, ~n f'U \!Cafe" gem:ral [[lotoa t1)3U 1t0Z !',~C~¢~?J~ toe 
min!J,o~ tartp tt ngainrt tbe Jl3~erCliJattl.lC, fo i~ tbe ([atc tn 2. H-:n, 
7· Statute, tDe mfn!! ntant~ to O;H~ flU 3lrrue~, .~~me~ an'll am2t([-

l>'Ir:}<:'Ilt-cl 
lid" .. ,,· v'J,"P 
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iHl1Zllt:l of all f)i£i ~ctHlntf!,in fi!tu 11 'li. O~ua)tp,tbe QUt fiion t::~p) 
~ottJ fi1t tuts Uti1nt ruouI'O f,rtzniJ: 'Jntl tt ttl.1r: berO it (1)ilUIO tun 
c,ttcrlll to tr\otial jfine;1 ann am:::~(fnmentfS, lliute) lIt.: neCLltZu to 
be tDe frtlH'a of bi~ !Jt~at [)fficenl; LiZ U)eir ~l{iJem£nDHl;jj,rO bp a 
ilr~nt of (0hles ropaI £!!!)ine~no nOtpaf$J;iHllJ L:s {t fa barn tOe {{intI 
tbotHtJ be tJanetr,of bt5~~erolJattue lUftbout nn appnrent intentHHt 
to b~rt !Jtm, \tnt! tbtte f~ a patw:ulat lRule tn{\c!1 in Mag
dalen Colleg e QLafe, II Co. 74. B. tbl1t tubece tbe King ~a~ 
t11tV p~erolJatiue? <lfffatc, JRigbt, flUte o~ 31nterell, bp general 
[ill:u~n~ of an Act cf Parliament, be fball not be batten of tbem, 
ano fo~ mp iLo~tl, it Ulouln be barn to e,rcluoe toe King in tbi~ 
~flre (wm lJi:3 ~~etogatU)£', bp tbefe generol [mo~ng. 

}it fnu been IDbJeaetJ, tOat tbia t~ il nem Act of Parliament; 
ono tufll i~ mane fo~ toe benefit of tue QI;burco, uno tbecefo~e 
tbe mtn}J (~bounD bp it; ann be etten fcUeral ~afeg, ann 
amancr tbe re(f tbat mbieo 31 menUoneO, Magdalen College 
Qtufe, but tOat come~l not to out CZCafe. 'OLbere'5 no Doubt but 
tflat tue King is bounn b!, tOe ~tatute of tbe I 3 th~ of Eliz. ann 
uU otbec JLaws mane fo~ tOe ([bureO to Plefetbe toe JReUenues of 
tOe <l!:lJurcb, anti tnberein tbe tltburcb bas n mantfell anuantage, 
but tOete is anGtter tcafon gfben tbcte, fo~ tbep toouln babe mane 
tbe King to be an 3lnfftument of Jfrauo, \1lbtcb tbe Jl.,atu abboJtctf). 

'15ut fet tbem put me one {!tare, if tbc!, can, lUbete tfjere t!S an 
Act of Parliament, telattltlJ to tbe fltburcb, ann tbe King's J1l)~e
rogatful?, relating to tue matter of tOe ~ct, i.a {tKO, as bp 1110fcb 
tbe <Ztbuttbes; bllue no toCs, tbat it \Ua~ ellet atljubllen tbat tbe 
King's w>~eto!Jatttle t~ (but OUt, tbaugb not (aben OJ namen. 

13£rttleS, ®!? lLo~n) tuts Advowfon t~ part bere ill tOe <Ztbutcb, 
anti part tn Lay-hands; ann b!, tbbl ~~etogattue tOe Qtburcb fa 
at no lora, fo! it ifJ tnttb tbf~ Qtburtb, Of,) it i~ Ulitb aU otbec 
<!tbur(be~ W~erelltatiUe bellne~. 

{!eben tbep (ap tbtlt tt hl an affitmattuc !Law, ann implfetb a 
Jt}'lJutibe, tbe [[{O~t1S being general, anti tbat bp fucb an affir~ 
mattu~ !JcnerllllLaw tbe King fa boun'O, as tueU as aU otbec 
l;2ist[mt!). .@O nottbt but it fa tum; lUbete tbe King fJatb an Jilt
tcceff,antJ an affirmatiue LaUl is mane agatnff ~fm; but l!lUoUlll 
:J~~~ lJlJi1 two QI:ofcfJ, tbe one i~ tn tbe firff Inn:. I i 5. _4.. ~bat an 
~Hfiit~,~ ci :HJ£ act notu not take aIDa!,,, Qiufiom, t~~ toe f5tatute of 
(£t1~HJ ;;oe~ not take alUol' a fltuftom to Venire. Qr;be otber,fG tbe 
~SJfZ of Clench ann Cudmore, In tOe Cc;rime:;ll-Pleas~ Pafcht 3. 
or tbt;J Kil1J anti ~een) Rot. 30 J:h 

ffi 
~ qq 2. 
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~I) rup], tbf~ Ql:afe, tbougb tIle ~ct be on affirmatftJe ILntth 
pet being general1Uitbout tbe rabtng of an!, Jl\igDt, tn confequcnce 
tue King's te~ctogatib£ iJj faUeD. 

Jaap, 31 rbaU go pet a little furtber to tonOoer tbat ~atter. D)e 
UHa pou, (all'll 31 \Donin agree it) bia Client tbe Bilhop, tuas Pa
tron of @It. Martin's ID~fgtt1aUp) ann t~ttefo~£ t~ete toag all tbe 
reaCon tn tbe mlOUD, tbe Patronage (bouIO be continueD tn bimr 
eo tUtU 3\ take it, tt i~ in tbe natUre of a Salvo Jure to toe King's 
Prerogative, that afj tbe Patronage continueu, (0 ({)ouIO aU tbe 
Jjttctnentll to it. 

®P 1L0~n, fo~ tbat ltlbicb be faps;;, tbat ID:. Tennifon rame ta 
be fira llncumbcnt bp Parliament, 3J tbink it map teccfue tbtJ5 an
t l1Jcr, from \Ubat UJa~ fatn juft nom : fPc tna~ 31ncuntbtnt of tOe 
1tlbole befoze, anil tbe making bitn to comtnue 3lllcl~mbent am, 
t!Jnt ta a (,ll.lfng to btm of bt~ ril!bt to trJ£ JLH.ltng ; ann t ben aa tbe 
Parliament tnke~ cate tbat tbere ff;)aH be a rhJbt [eben to tOe one 
ann tbe otber, tbe 'l5fllJop, nnn tbe 3lncumbent) rob!', in confe
quence tbere tlJoultJ not be tbe Wng'~ Bight faueU llrs to tbta tn' 
(iil£nt W>~£togatUlt , 31 can fee no colour of reara" itt tbe ruo~ln, 
t10~ tbat tbere hl anp neetl to at be llJoUltl be patticUlatlp namen, 
tuben It if; a topallj)~erogattbe, anll rp~ing9 b!, operatfon of Jl.. 'llUt 
a9 (bargen upon aU w>~£rentattlle l1U.linga, anll tberefo~e it lIloult.1 
be bain to fap, that tbis ~lerentattbe <ZI:bllrtb lboUltl be ("bitct 
to ft. 
~o tbat, ~p lLo~b, 31 take it upon tbefe conlineratfonfJ anti 

resfona ll.lbtcb 31 bane lUentioneD, tbat aa to the Ilttng tn tbiS 
CIt·ife, b~a IlhJbt ia £a11£11 to btm bp (!tonfttuction of Law, a9 it ts 
!"Sluen bim up operation of latu, to aU p~erfntatibeQCbutcb£s, 
nnu tbetero~e 31 bumblp conclune fo~ ~beit S)j)ajeftie£, tOe I1\tng 
ann [luren ; anti p~ap pour 3lubgment fo~ tbem, ann a [[Uit to 
tbe at(b-~l({JOP to aDmtt tbett QIletk· 

L. c. Jufiice. 

3lt ba~ been tueU grgue1.1 Ott botb fintfS trlllp: 3J fuppofe pou 
Intent! anotbet argument. 

Sir Bartholomew Shower. 

~es, ®v. JLO~b, m1? Qtlfent~ nO tJcfire anotbrt nett Term, ff 
von pleafe. 

Mr. Attorney General. 

311)0 not mur.llton but pou tleflrr to nrlap, 

Sir 
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Sir Bartholomew Shower. 

(([Illn t£l tbe'fitfi time tUflttbf~ i?Jintbri%Joeen argueu, 

l", C. J ufiice. 

~r.£ nm beat no orber argument tbi~ Term: .mo~, {"'DeelY, Oil 
31 bcltcbe £1£ bet nne can be reutJp • 

.NIr. Attorney General. 

me muff (ubmit, ~1! JLo~'tI, if PO" plenfe, to put it off tin 
nen Term. 

L. G. Jufrice. 

~be OOattet itt nebate is;, mbetbet tbe l1\ing'fl Prerogative be 
not confil1ent witb tbta ga of Parliament, fo~ that tufa fa not tbe 
fubject Watter of tbe Act Jaow we muU confiner tue nelign of e
lJet!,Act,tnbtcb rna£; bere to make tbta a neW ParHh to fettle tbe 
lRm1Jt of Patronage, ann tben to make lJtffribution of tbe Patron
age acco,nmg to tbat BhJbt tnbicb tbep tbougbt fit to giue to earb 
our. motu tubel' tbe ACt of Parliament baa none tota , ann tbep 
wete tbercbp maDe Patrons to aU intent~ ann purpores, afS if tbep 
ban been tn an ancient Rtgbt, tnbetbec tbta ACt be not fuUp Ca
tirsfietl bp tbts, tubctber tbe King be mentioneD in tOe Act ol not, 
a~ to bffl Prerogative, iSS tbe tbtng to be confil1tretJ; bectlUfe tbe 
JJ!)atillJ ta fo large, tbctefo~e tbere iSl anotber taken out ofit, anll 
tue lLimttss of t1 new Pariili ret out, anb JRegulatton ma'Oe of tbe 

,Patronage anD Advowfon. .mow, if tbece be a new Reao~p cre
iltfiJ, itl'O tbe lRigbt of Patronage t~ {ettlel1 generallp, 3J tbtnk it 
moulD be barn to oUltngutllJ tbat from a ([ommon Qtnfe as to tbe 
Prerogative; but bere i~ a particular JRtgbt anl1 l}:)~ere"tatton 
ninen to mplLo~tJ of London,be to p~e(ettt one time after tOe fittl a, 
bOltJance ; ano tben mp Lo~n Jermyn, be i~ to Plefent anotbet 
time; tubetbet Ol no tbia being fo fettleO, tnbell tbe Act raps £,to 
Plcllp be fiJa:1 p~erent, tbiS be not a nffttnct lRtgbt of p~e(entatt .. 
Oft fo~ tbat time Different ftom tbe o~ntlu1tp <!COUtee: [)l wIJctbet 
it be not it p~efent Advowfon belleU in 31nbetftance, a~ to one 
putt in mp ILOltJ of London; as to tbe otuer in mp JLo~tJ Jermyn, 
is tbe matn ~oint in tbe ([are . 

.IDoUl, ')5~otbet Gold, 1'0« fap tbbl hl a p~erogattbe aUl1tnattce. 
31 take it not to be l{O :, it is till n1Jottlance bp LalU, aa mllcb at' 
if be biln taken a l1ilJittg il1CoUlpattble :, fo~ if be ban none fo tnttb
out a Dtfpenfatioll, lUOUn, not tOat U!lue allOiDeo botO tbeCe ILfU· 
un!J~ t \Certainl!? it {\louin:, tlJerefOlc It tG not an nUlJloance or 

rcn(on 
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renfl1n of tbe King's Prerogative, but beCfmfe ft if) anotber ~~efer· 
ment tn tbe <!tOUtcb (ncompatible 1Uttb tbnt of (JolOtt1cr tbiS lUn
tng; fltttl tben pou put tbe Q!:il(e of Knolls ann Powell til Owen; 
trutcb if) hkctnfCe tepo~t£ll in Moore tblice up tbe JElamefl of Knolls 
mU) Luce; ann the taft fa tbilt QCafe etten b1' Eggerton. 'Qrbe 
(:'~:f;,m fo~f£ftetl b~ i'>uttatulP, ta a iRopal fo~fettute, ann not tbe 
.fFoJfciturc meant ua to tbe f£(on'O lLeafe, l1lbicb b.la~ renllp fo; 
'JBut fo! what IRcafon f 13ecl1ufe in tOrtt Qtafe tOe (t£tm fO~fetteo 
t!L-j~~ fftH a betng-, fino tbc King claim~ as 2tftrrnee tn lLaW; but 
if tbe Kingbaut tbe iRebcrfion IDbcre toe ~erm is et~{ngutt1J£n 
bv. a Jfo~fctturr, tbe fecontJ ~eare tutu commence! '([:berefo~e, 
tbougb tbe ~eam3 of tbe I1Dzefentatiou hac vice coming to tbc 
Qtrown be bp Prerogative) pet tbe aUoitJilnte fil bp [)prtath:m of 
!Lam. ~bere tbtngt) are confitJ£rablc, 31 DeHnet no mannn: of~, 
pinton nom, but onlp mention tubat ] take to be tue uLl111190int 
in queflion. 

J. G. Eyre. 

tijCrulp,31 tate it, tbe ~uenion is.; no mo~e; but lubetutt tbi~ 
Ad of Parliament (being a new Ad:) (ball [linn tbat wbicb it 
ban no 3lntentton at aU to mel1tlle wttD· 

L. Ch, Jufiice. 

mell, tl1e tuill beat PO" to it Come time (11 tbe beginning of tbe 
nett ~etm. 

~l. Juft. G. Eyre. 

f!Cbfu <!tare upon tbe RecoJtJ f£C but llJo~tfp tbt~. 
. ~ Pltllate Ad: of Parliament b1 mane, I Jac. 2. to 111akt a tet, 
tain ~~ecfnct of tbe Parifh of ~t. Martins in the Fields, anti a 
ntfttnct Pariih QCfjurcb of et. James, witbfn tbe )Ltbert!' of Weft
minfter, ann to be a perpetual Rectou? \nitb Qture of 8oul~. ann 
toe act notb nicelt 01 o~ner, fitbat tbe tben [t{car of ~t. Martins 
(fOl it takes notice tbut be ifl fo) Dl· Tennifon, llJoulti be toe firff 
mecto~ of tb(~ nclU Parifh, anti tfict1 fettles tbe l!3attoni'IlJe, an
bowron, anti 113~er£ntatton, to tbi~ n£UllRcctolP after tue DeceaCe 
(If tbat 1l\ecto~ (tllbfcb tuas Dl· Tennifon nalUetl tn tbe ACt) o~ 
tbe nett auoi1:mnce tfict£Of, tn tbe 'lBtfi)OP of London, ann b{£i 
~ucceffo~a, anti In!, JLo~n Jermyn ann bft) f~ettS;, tn rucb manner 
u~ t~ tb£r~ e~Plclfeo, to tuft, tbe fitff lRecto~ aftEt (lieb Decrafe o~ 
aUofoance to be taUateO b1' tDe 15ifbop ann bt~ ~tucdro~~; rbe 
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nr,tt ufter tiJtit to be i}~CCentfJ t1' mp ILGFJ Jermyn, q {j;;; ~)tir£i, 
uno t[ji;n tue all glue;:; tlllO Ql:m:;liJ W tt1e 1BiftHj~~, ~1!D ~g2~~~c~ 
(emli~, anO one (Smn to t~e .lop Jermyll, .1110 uti;) f)L!CU tcJ £. 
\lzr. " 

aftC'r tbf~ act fa matJ~, IDl· Tennifon wbo WG;') 11lntic tbe Bra 
lRrcto~ op toe aa of ~ittHa:nent, is electeD 'IDH1)Jp of Lincoln; 
but lJefo~e QL:onferration, tbe arcb-15Hl)op noti) mfpen(c 1l!itb Ofln 
to bolO tbefe ttuoltufnm:; igCommendam frem tbe 22d of Dcccm
ber 1691. to tbe Ifl: of July foHDtu~IHJ~ UJfJ~(b iDifpenffiHou tOe!!,; 
~ajelltea, ucco~ntnlJ to tbe aa of Hen. 8. confirm, ano tueu 
tue 1BiriJop fa cJl1fecrate'O, ann bOlth, tbfG RcctoW (lnn <Lliwrfilrre 
togetfJe-r WHo bf~ 15tfboPllCk till tbe fitff of July faHowin!!, cut) 
tben tbf!lRellO~p of ~t. James's became bolO bp Q[eifion. ~n1) 
U1p LOJtl l"13tfi)op of London, it being \uHbilt biS n:,tocefg, (oHates 
it to [be DcfenOlll1t [)~. Birch, ann tue ~mil nnn 1'\u?en bp @~e= 
rogntiue p~ereut tbetc "i:t£tk, but tbe 13ill)op tefH[~tb to unmit 
blm, upon tnbfcb tbfa QEare Impedit ia \)~~h'iJ!jr b)) theit g}),,~2:
fttea to recobet tbta )j!)~e£entatton to \Dbteo toe Drfemmnt Bio:ch 
pleao!J tbfa 0pectal ~attet, anti ~l· Attorny ba!i3 t1emUnell to 
bi~ talco. 
~nn 31 am of eJ)~inion l1lftb mp 'lI3~otb£r, ~bct 3lungment fn 

tbi~ <!Cafe ougbt to be giu£n {ol tbe King ann ~leen, toep being 
bp tbetr llD!trogatiue Well intituleD to tbts.l Prefentation ann D1f
penfation.of tbe arcb·13ifbop, no~ tbe €;>tatute fo~ making tbts; a 
palocb:al <ltbutcb batb not anp tnap55 tlebartell tufte ~aJefftc~ or 
tuta \lDlerogatfbe w>~erentatton. 

3lt i£\ agreeo b~ all, tbat wbere tOe ]Incumbent f~ mane a 16f, 
fijop, tbe a'Jllotufon bp fita <[onfecration be(om£~ 1l0l0: 1I3ut 
tnbetu?[ tbia mere an auotnonce bv toe Qi:ommon iLalU, o~ bp tbe 
(!fcclcfiafiical Latn of tOe Kingdom, WaG tbe 'Doubt, hlbicfJ il~ 31 
take tt, orc:r;uancn tbat 1lattetp of ®pftlfon~ in OUt 1Bool)'~ be
th1cen ti)i King anlJ tOe Patron, tubiCl) fiJOUlO buue tbe Plcfel1tBc 
tion. tltbofe mba ficIn tbe Patron £{JOUUl p~efcnt, bo aIro bolD, 
t{)at tbia auotOnnce bV <!teffiotl i£J ail Quofnante bp ale QCommOll 
f.:...ahl, wbfco occulionen tbe QfctOh 31 tbfn{{, of tlenping tbe King 
tbl£; Prerogative tnbftb ] nm of opinton {)c {Jato; anO tbat tbtSl 
lluo~tnl1cc ,~ an auotnance bV tbe ~ctlcrt(lfiic(~llln\U of toe King. 
dom, uno not otIJ£t\UtCe au iluottlam:e IIp tbe Cltnmmon lalU, tIJiHt 
~~a tbe (lfccIcfiu1ltcal law fa part of tbe laUl of toe Kingg 
... :om. 

gnt1 n~ tbe law of r~oIp ~bUtcb !Jato o~hJ[naUp mane tbt~ a· 
Ua(tlllnCe, fo it mnp at tbat time tuat it tl1ake5J it an aUOitldtiU, 
p~Olline tbrtt tbe King btmfelf tuoo ml, tlCv tbe p~omotto1t iOat 
(aufetb tOe <ltcffton n%S €?up~£am [)~J[tV;tpj fOall p~erent upon 
ft.:cb nlJoftb~nCe! ann t~JC Parron is; not 't\~~d~.'~ p~£ju'Otc~n; fOlOp 
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uta p~efentutfoll of lye 3lncumbent tuba fa aftetUlilciJ£1 mane t1 
'1BtrboP, be ban ntfmfff btmfelf of tbe allottlrH1CC till tbe Deatu, 
IDep~tbatton o~ JRefiJJnatfon of tIJat ]ncumbent. 

ann tbat tbe Qtburcb fa ntrcUOtg'il of tbe 3lncumbencp bp tbi£) 
Promotion anO Ce11ion, notO appcat bI' t{Jilt l)ook, I I Hen. 4· 
Fo. 60, b. ann tbe ([afe of Commendams, pavis 8 I. anti 
Eed's ann tOe 13fffJop of Oxon's QI:nfe, Vaugham 22. [[tOetem 
tbete ate fo manp e.rcellent l\eafoltl3 g'U.lEn to contralJill tubat mp 
1310tIJCt (apr; ; ~Dat it ia an atloftlnnce IJp u~aron of tOe ]Il(om~ 
pottbUitp of tbe 13IClJop~tck ann tve 3"nrumbeucp, tbnt ] lUOUI'O 00 
fJim n ureat ncal of [[1,ong ta ment(oH all tb6t ] finn tgete to 
tbat purpore. ann tbe jfaa {~ platnlp ottetillt[e : Jfo~ it fa ptatn, 
there can be no ]l1campatibtiitp in tbe tbing£; to£mfelUc9, be
eaufe manp 'JBtffJOp"s troboln JLtbtnga fO~ ebet in Commendam, 
flS aunett to tbeir 1BifiJop~ith~, ann particularlp toe 15HlJop of 
Willchefier batb Uno. 

Jao, tbe auoinatlce f53 onlp bp tbe QIonfittutfoll of tbe rztbutcb, 
fo~ tOe Bifhop tuas.; o~tgitlnUp31ncumbent of aU tbe lLibtng~ in bt~ 
IDtocer~, ann tbe QtletkS5 aU emplop'n un'Oct bim 653 bi~ [l{cattl 
ann <!ruratcg . 

.flotu, tbat tbe ming batb Cucb a ~~etogatibe of fiUhtg a 
Qlburcb fo boltl bp QIetTion upon Plomottng tue Jjncumbeut to be 
n 13ill)op, f~ plafn in Rolls 2d Abr. 393· anti 'Vrigrlt'~ Qtafetn 
Moore 399- wbere it is; reCoineD, ~bat £0 tbe lLaUl ta bp Wultf
tUbes of ~~eCetientSl, nnn aUtbo~ities tuere p~ontlc'lJ) anll (otlfi
l1eratelp perufetJ. 

31 confefSJ tbore W~ece1)e"t~ ate, tfJat (0 it ban been ufell anti 
p~acttf£n, Precedents de facto: ']3ut 31 p~ap, can tbeta: be a better 
~ttle to an)? RiUDt tban contfnualdlfage eben in tbe Qtafe of 
a common @er(on f <tonttnual CIlfage tn tbe ([afe of tbe Umg 
cannot be but bp mattet of JReco~n: ann wben ~lecenfnt9 of 
rucb an dlrage ro~ tbe Jl\ing from time to time ate PNllUCCO, CBn 
tbete be a bettet o~ a tlrong£r argument of a ~ttle fo~ tbe King? 
ann tue QtaCe of Eeds, ann tbe 'll3il1JoP of Oxford, atJmtt53 tt be
ponn all IDiCpute, fo: tucre tbep tutU not fo mucb a~ let it be ac
Ruen; ann (0 3 Cro. 790. ann Rolls 2 Abr. 344. all fap tbe King 
baa an unnoubtto @~£togatibe to p~crent upon 011 auofoance bp 
<!tetfton. 
~bougb little appeat~ in OUt ~ool\~ of tbf~ li!'~erol!aW.1e be

fo~e ~een Elizabeth'~ time, tbat 31 p~erume Oapllen becaur~ 
tbe nt>ope (fuimen tt in IDtffJertfon anti illfurpntion UPOil toe 
Q!:rotun, betng an alloillullce bp tue Qfcclefiall{cnI lLatu of 
toe Kingdom ; pet 3/ take it a~ il fetlcn lRefolution ann ~a.ttm of 
tbe law, tbat tonnant nnn {onttnUl'iJ UUGar. mm ~;aalce fo: 
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mo~e tuai1 100 f)3 t1lo~e tban n goon Cltutmnt to (on(("O£ tunt tbe 
Lalli i~ (0. 

Unn tijf£5arcrument 'tum not fJc fi]akea bp fapfn(( it ia pllce OUt of 
tbe @lcrogatnJt', fo~ l.l11]icb no lRcnfon can be rrluen, fOl tbe King's 
Prcrogatirc iu pact of tlJelLilUl of tfJe {{lltgoom,ann rbe lLaw i£i tue 
]llUjJe anO ®cafurc of Bigot aull [[lrotlcr: ann Stamford tn bta 
~tcatire of t[je Prerogative, fo1. 5, 6. fopa, ~bat tbe sstatute 
of Prerogativa Regis '(Joto but confirm ann neClare tbat tuat tollll 
tue QI;onHuo~i ~tli;U urfole. 

1But let me DemanD of btm tubo make~ btG [>bjectiol1, tllbllt 
ReMon tfJe~'E ip to be giuen [01 QI;cilmcruf [[1m:rnnttf£j: tJilet 
tbut ta )Law, tbolH!\) a natural iaeMon wnnot be fOUlln om to 
tlh1intam it ; anti pet 3l tal,e it to be (1 BOOi) l~ei1ron, tbat m 
tl)t.6 Qto[e tbf lP~efeutattoll upon lota auolIHlllce ta !Jiben to tbe 
King as @Hp~eam ®lOinarp bp tbe Q.Ecctcfialltwl )Law: [[1e are, 
31 bope, Detter ~on£) of tbe Q.tbutCb, tgan to tbink tbe Ql:onllttu· 
Uon at' OUt QI:btarcb boro of aU lReafcn. 

')OUt 1 no but U!£flken tbt~ ~~CtolJntfbe ltJbfcg batb been fo long 
fett!cD, b!J raptng (0 mucb, OfS if it \1Jimtcn artJumfnt~ to 
ruppo~t it:, ann] ban not mentfonen it, ban not tbe Qi5entlemen 
tbat argueO Iaa [01 tbe [)cfennant Jjib£ll oceafion fo~ it; [or tbo' 
toc!' p!ctenncn tbep wouln not lmllertakc to argue it, it balling 
been bcf01£ retUrn in tbe oUJce ([are, t1)e1' feemeo to tack tbeit 
3lnuemg -,;"'~ fo~ argument£) to obettb~oUl it. 
~be bdl(( tben balling tbt7J W~Ctogattue to p~erent upon an a, 

l1ot'tlance b1' ([emOlt, ~ tbink be Lf3 not nebarr'o of it bp tbi~ iDtf
pcnfatioll; tnbicb 31 nill not obferuc, tbat (be QBentiemen tubo ar~ 
gueD, llin u'Omft, ann tbztefo~e 31 U)all fpeak but fiJo~tlp to It, net .. 
tbct bp tbe IDt[penfation, no~ tIJC act of ~arltament tbat imc 

pDUlrt'a it, no~ tbe Jatng'a (lCoufittnation purfuant to tbe all of 
25 Hen. 8 . .fOl tbe IL{tng, l1P biG <ll:onfirmatton of tbe arcb-13t
fiJO/Sl IDlfvcnfatiOll, ttan~f£tfj not au!' lRtgbt of bta to tbe 31n
cumbent, lmt baretp conUnuctb btB l1!loffcffton In tbe T.,ibing, 
bJ{)1CI] WOUn) otijertutfe balle been llOlO bp tbe 4tonfecratlon; ann 
mDzn tbe [)tf~Ul(ntfon Det£rminetl, It ta Of) if tt ball nebEt been, 
ann tben tOe UUun:unce t~ maDe, anll tbe King's Prerogative 
fa to ti.lf\~ tllacc, tbe Gllotnanc£ fo~ tbilt time bctn~ onlp (ufpenn
eO bp tOe :Dilpenflltiatl \ubtco ban not been of fo~ce Ulttbout tbe 
nttng'£) \[onfirmaUoil. 

13ut ban tbe 3\ucumbent npzn Ol tcUl1l1Ei.J lJutinn tbe Qtontinu ... 
,1llce of tbe DtfiJcufattc-n, be being compleat 3lncLUubent fo~ tuae 
time, tue ~btlrctJ (HIn uomen t,p [)catb o~ lRetlgnattoD, ann tbrtr 
®ojeiltca (onto not f)Jue pu:[cnten to tt ; ann tbtr; appear~ bv 
ParkhU!'~l's ~i1re, D~,-,~r 228. b, uno 233. a. ann Rolls 2 Abr. 
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'<[ben rbe KlI1g babiniJ tbi~ ~;erogiltiue, anil bC!IlQ; no tuap~ 
tlEbl1tnlJ bp tbta [)tfpenfatton ann c[onffrmation,] t~tnlt be fa nOt 
p~e,unicco neitbet bp luta Pltuate Act of Parliament; fo~ 31 tbHHt 
tbtSl no tlHlp·a allEt9 tbe QJ:afe, o~ t"ke~ from tije King's ~lero~a
Uue, fOJ it iSl plain upon tbe tuIJoie fute of tbe aLl, tbilt UJuat tbe 
Parliament tlcfignen bp it, 'ttliU, to erect n neW J1!'ilcifb <li:imtcu, 
WDlCb bZlntJ to be tuhen out of anotbet lE>attfb at tDat time fuH 
of an jJl1cmnbent, tni!Jut not be p~ejttni(i?n bp tbfa iD!uifion, a!ltJ 
tbe 1PittrOl1ojJe of tbUl !lEW ~bttt(b fo~ t1Je fmute fettleD. ]u o~
net to tbc filling it aftet Cl.lerp o~tlfrmtp allotuance, ]t fiHl(t~) 
tbtU ID~. Tenniion, li.lbom tbe 9ct tni\£L1 nottce of, to be tf)e Plc
rent 31ncumbrnt of ~t. Martin's, oat of wbi(b tbig of ~t. James's 
t~ Ql:OtbeO, (bouro be tbe urH IT\e(to~ of tots neUJ t9arifO, ann 
tb~u \.l~ff" t{}C )f)atrona.ge ill toe Bif110p ann mp l01tl Jermyn, fJp 
'{[.urn£f, to Wit, tbe fltft ~tltn of tDe nett auoiU"l1cc to the Bi
frIop, ann tb'c feconn to mp iLo~O, ann tben two to tbe Bifhop, 
ann one to mp lLo~n fo~ £uet. 
~o tbat to make a JR.ecto~p ~~efelltatibe, ann fettle tbe Advo\v

fon of it, ann not to tnjute tbe p~erent 31ncumbent, out of wbole 
Waritl) tbe netu 011e ia taken, is all tunt tile aa intl£E'O illtcnnen ; 
mltl It \nUl be a ftranlJ£ contltUllion oftbc act tbat it belling tbe 
Aclvowfon in tbe Bifhop ann mp :to~n Jermyn, ann gibing tbe 
nett Avoidance to tbe Bif1lOP, t~ofe tuo~n!i (tbe nnt Avoidance) 
fiJouln £telune tbe King'a ~~etogatibe, bJgtcO tbe U1aker~ of tbe 
ga ncber {nten'Den to menDle tnttb. 

ljfol tnbere tbe King claim~ a tbil1g, witb tefpect to bia Rapal 
~ublick QCapacitp, tbcre 31 tbinl{ it 89 a Cettain~mUI£ of law, 
'f2tbat lJeneta~ mOlDS fa an Ad: of Parliament wttbout naming 
tim, tutU not binD bim, fo fS 7 Co. 32 • anll fo manp Qti!fes etteo 
tn Magd. ColI. ~are, ann Plowd. Com. 240. 

ann tbot tbia being nellilv mane a 1Rccto~p WJ~efentatiUl?, bp tbi~ 
Ad: of Parliament, tuilll10t etempt it ftom tbe King's l3~crO!Jil
tUle tGPlatn; fo~ tnbere tbere is a flterfiotl of a Beao~~ p~ef£nta
rtl.1£, tbe King i~ to baue bi~ W~erogatiue ; ann be it OUI Ol lUlU 
tbat makes; no Difference. attll tbct£fo!c, it ban been refolbell, 
tOot tbe [(l1ornll)ip of tbc ijJe(t of Cefiuy que Ufe llctng {Jillen 
ill.' tbe @tatue of Hen. 7. 3lf after tbat ~tatute Cefiuy que ufe 
btmfelf mnkt£i a Feoffment to tbe lPeic, anD i'pe£}, tOe Il)ett 
ltlitbill age, bp fo~ce of tbe Sltault£ of Marlb. n100e 200 !.@em:a 
befolc, be fiJall be in t[1atD. ann mrmp otber QJ:afe9 upon tue 
Hfte reafon tbere ate tn Vernon's ~afe, 4 Co. 4. attn Plowd. Com. 
127." Bulkley's <[afe. 
~O malie lbta a Donative tm tbe al10inance of Dl. Tennifon, 

'] muff confer» tt if) it betp gceat ftraitt of [[Ut, it bcfng to ft
potmtl nil Ad; of Parliament qutte contrarp to tOe tntl!l1t of t{)C 
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~i\flCrg, 1Ublc~) 1.1)) ellerp Cltlaufe of toe act [c£ll1tj to be, to malte it 
n putlr:Jc.[b~ltcb of it felf, continue tye Plcfcltt ]ncumbe'nt, mm 
fettle toe hDatrOili1!Jc. ann confttuttlOIt~ of ~tutueij are to b~ 
mane of me mboie aa~, acco~oin~ to tue intent of tbe ~u'ket11" 
ann Co rometime~ nre t!J be <!ftpoun'OtD againff tOt Letter, to p~e
retbt toe intent, 3 Co. 59· b. anti Jones 105. )But 11 tUlnk no !lJ:afe 
can be PUt ill JLatu, tnbere an act uatu been (!f,tpounben (ontrarp 
to tue iLettEr, to ouettlno111 tbe ]nttl1tion. 

ann it fa phl[nlp a faUacp to fol' ()~. Tenni[on came tn bp iDa~ 
nation of toe Parliament to tbia lRecto~p, anD tbenet to tnfer,tbat 
it irs n DonaHue, anti not a m.ecto~p p~erentatille, tm tt if) mane 
£0 bp tIJe A1l3trlJop'p p~£rentatfolt. fO: be it al.'Illlitteo, tbat iDr 
Tenniioll come in up Donation (tbougb it map Ofj Ploperlp, if not 
mo~e, be cullen a Plefentation bp toe Parliament tubo £tCCCtll 
tue lLibing, tOan it iDonatibt, tubicb ta U1itbout fo~mal Slnllitu
ttOl1 ann 3lnt!uctfon, tOe 13ifiJop belng n jpattp, attn bts confettt, 
ann nU act5 of 3lurtfntaton being '",luneD tn it) but, ruppofe 31 
fap be OJouin come tn bp Donation, bom comC9 it to be a Dona
tiue tn blm, ann p~e[entatiue aftetWarDa i 

'Qrbe Parliament, it is plain, gabe IDl. Tennifon no tt!Jbt tbat 
be ban not befole ; but balling tltUitlen tbe 113artllJ oftubtcb be waf) 
3lncumbent, tonfitm'tJ btm in tOe polfeffion of wbat be ban befoJe, 
bp making tbitl a neW Rectol!', ann tbttl act immeDiatel!' upon 
tbe pafUug of it, balling mane it p~er£ntattue, tan it ceafe ta 
be fo till t~e '1l3fllJop p~erent? ®l tan tOe [[lo~tla of tbft$act glue 
atuap tOe King'a J13~£toBatibe ttlJbt, {fit fJappen~ tn tOe nett ~Ut1t) 
ltlbfcu couln not be fo~ereen upon toe making of tOe gct ~ 'Qtbat 
lUna onlp to fettle tbe ol'Oinatp coutre of Ple(entatto 11, ann not to 
mentJle \nitb tbe King' ~ W>:ctogatiUe, \tlbfcb \na~ but an aCCitlcntal 
tbing. 
~anp Ads of Parliament babe receibell particular 3lntetp~eta· 

tion~, to auoitl a particulat ~leJutltce, 4 Inft. 33. 3 Co. 
'Wut no <!tare can be llJ£Wll \nOete tbe \Uo~tI~ of an Act ofParlia' 

ment baue been enlatgctl, to make a (ltonffructfol1 to batt o~ obec
unom tbat M]i(b tbe luakettl uebet tlJougbt of 0: tntcl1t1en to 
menole tuitg. 

anti l1Joultl 31 anmit of (wbicb 31 iJett!') tbat tbe tuo~tlSj of tOi~ 
get ate a$ fOlctbleaSj if tbeKing tu£tc\F>atton,an'Oba'tJ mane a grant 
of toe ne,tt aUoinancc, anll (0 be fiJouttl be bountl bp tuem, pet (11 
tbat (,!tafe tubtCQ tuaS' boalletJ at tbe 13art to be a lingulae <!Cafe, 
Dna ummflUetable, 31 tbtnk tbe King wouln not be p~ebel1t£n of 
bia 1!3~etogaUb£, fOl1Jp fuel) l1lJrant l10tbtng pan but tbe tigbt be 
bun til tfJC nett aurll, oS) orotnorp r;'atron, not onp tbing of 
{){s iJ~erogatille tif)bt ; fc~ uu Qfllate tout tbe King batu tn mlp 
tbfng i.Ub~[U ComCfj t'J ijim bE fllCb meun~ fl» otijerf$ come to tb£m 
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bV lSj olte eaate, ann an Q;fiate tbat com£f3 to btm bp },ezeroga· 
ti\)e ta mlotbcc <Z];ftate, ann tbe~ babe Uiainct Q!onfioeration~ ann 
IDperattonf$ tn LaW, Plowd. Com. 33 J. Rolls Abr. 195'. I Co. 
46. 

13ut Jl take it, tbat QtaCt tfjougb tbe taw fU plain, pet fa not 
tbe ll'\{n{J~SS <Ztafr bere; but tbffS fS ratbet £lf3 if tbe Itting mere feii' 
en in fee, orall ruben tbe '.!tbutcb t£i fUll, be grant~ awnp tOe 1&". 
trcmage,uno long after tbe ~~ant tbe 3lncnmbent hi mane a Bifhop, 
ann fo tbe Jl,.,fbing 'iJotn: moulO anp fap tbat tbf~ @lant tli 
'fee wouln {nclune bt~ @~erog·atif.le lRigbt ~ ~bat (an neutr be 
tnuntleo ; fo~ at tbe time of tbe lW~ant it couto not be fOleCetllt, 
ann tbetefo~e it cannot be tncluneo tn tbe oD~ant fo, HOI tum it tn 
tbe QtaCe of a ®~ant of tbe nett abotnance. 31 talie it, toe ')5ooli~ 
are plain, tbat tfJep ate ttno tJitlfna Qf(fate~. 

«:berefole tue Ad: balling mane tbb; a JReaou' ~~erentntibe, 
lnbtcb becom£B \loin bp <lteffton, tbe £{t"g'~ @lerogattbe operates 
upon it; ann not balling fatfafien tbe W~erogatU.1e flJ:urn bp tbt 
Commendam, nOJ bOrt'D bp tbe Qtonftrmation, o~ tbts Act of Par
liament, tteit ~a;·entes babe a goon 1Rigbt to p~e(ent to tbttl 
JLUling, ann tberefole ]utlgment ougbt to be giben f(J~ tbern ft: 
gatun tbe Bifhop ann D~t Birch. 

DE 



DE 

Term. Sana. Mich. 
Anno Regni Regis & Reginx W. & Mt VII.. 

Die Lune 19 Novemb. Anno Dom. 1694. 

IN 

BAN coR E GIS & REG IN JE. 

Rex & Regina verfU5 Epifcopum London & Br.' Birch. 

, S}al. Jun. S. Eyre. 

T Il>fg (tare between tbe Iltfng ann enueen, ann tbe 13fll)Op 
of London, 1lann~ fo: tbe JRefolutton of tbe c.!toutt. 
~be ll\fng ann Slueen, bp tbett atto~"p ~e"etal b~t"g 

a ~lare Impedit agafn1l tbe 1l3ifiJop of London anll iDl· Birch. to 
permit tbe ILtfng ann ilueen to Plefellt a fit ~errOll to tbe Ja.ecto
tp of ~t. james's, tuitbtn tbe Libert!' of We1l:minfrer. ann tbfS 
comcf) Oil notn upon tbe Demurter of tbe gtto~np ®eneral to tbe 
IIDlet1 of [)~. Birch. 

f!:be Qttoll1P \1V£neral ill tbe 'Declaration eeta fOltb, tbat bp an 
ACt of Parliament mane I Jac. 2.. a J1.+lZ£Cft1Cl of <!l5lounn tbere, 
in erp~elfetl, ann tnbfcb fo~metlp Wltt patt of tbe nDatffiJ of @>atnt 
Martins in the Fields, l1Jouln from ben(£fo~tb fo~ cber after be 
a nt(ffnct ll!larifI) 053 it fa nOlD, to be callen tue ~atttlJ of ~a{llt 
James's;, Ulttbtn tbe lLtbertp of \V d1minfr:r, tnnepennant upon 
tbe t0arUlJ of ~t. Martins; f!bat tbe Ql:burc{J [c{Waten mttbfn tuat 
~:eCillct fi)OtlltJ Oe tue }F)ilrffi) ~bUtCb; ffl:bat tlHtC IlJDuItJ be a 
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~iae~to: wllo fiJouln baue Curam Animar' of tbe 3111bafJitant~ of 
tUllt )l3arlfi), ann tbat tbere fiJoulll be a perpetual ~u((£ffton of 
m.ecto~~ tbcte ; ann tbat [)~. Tennifon, tbc tben Plefcnt {L1ttar of 
tiJe Jj!)tlttflJ of ~t. Martins, llJoullJ be tbe fita )Rectol of tbt!J neW' 
tparHlJ, anll tbot [)l· Tennifon anll uta ~l.lcce!foMj fRfao~a of 
tbat 11e\11 Parifh, alaU be tncolPolute, anll babe a C[o~po~ate qtu
pacitp ann a 8ucce(fion bp tbe .marne of L1.£!tOl of lbe Pariih of 
!8t.JJmes'~, mitlJin tbe lLibettp of Wefiminiter, ann to babe Q]:nte 
of ~oul£j. itbllt tbe llDatrouage, anbo1tJfon, o~ p~erentatioti of 
tut~ 19nttfb ann lReao~p aftee tbe IDeceafe of tve nrff m.eaD~, o~ 
tDe nEtt obotoan(e, llJoUIO belong to ann be 1Jeftel1 in to£ 15ICuop 
of Londoil fo~ tbe time befng, anti b{~ ~UC(£lTO!~, ann Thomas 
Lord Jermyn attn bts 1l)£itfS fo~ euer, bp {UCD ~urn9 i;l~ ttl tbe Act 
I~ erp~etTeJJ, tbat is, toat after tbe nbofoance of D? Tennifon'~ 
3lnCUmlll:tttp, tbe IRcao~ UJaU be p~efentetJ o~ coHaten bp tbe 'l5t
Cuop of London fo~ tbe ttme being, tbe nett bp mp )Lo~n Jermyn 
o~ bifl lPett~; tben tbe tlUO nut '(turns; bp toe Biihop ann bta 
eUcce({ol~; tbe nett one ftutn bp mp fLorO Jermyn o~ Of£' fPetr~, 
nnn fo to continUe in tbat mannet fOl euer. 

Jl)e fets fo~tb futtbet, ~bat bp <Ilettue of tbis Act of Parlia
ment D:. Tennifon tuiijS Beao: of tbts neill Parifh, anti l\!larfon 
lmpatfonee of tbat Q];burcb, ann l1lafS aftetttJatl1~ conrecratett 
BHhop of Lincoln, lUberebp tbe ILti.ltng l1oitletl, an'O tbat tt beA 

longs; to tbe mfng ann ~ueen bp tearon ot tbete lRopal ~~etOlJaJ 
t(l1e to Plefent a fit tl3erfon to tfJat <!tbuteb Co bottleD, ann tbnt 
tbe Bifhop of London ann Dl. Birch btnb~eb tbent, &c. 

tZeo tbbl IDJ. Birch comefJ tn ann pleaJJ~ ,~bat be ts ~atron 
impat{onee of tbe <!tbutcb bp <!tollation of tbe Bifl10p of Lon
don. 

JPe confdfetb tbe get of Parliament, ann tbat D~. Tennifon 
waS) Becto~ tbere: Qnn CetfJ fo~tb futtber, ~bat Dl. Tcnnifon 
tuas bulp neateb anb confectaten 'l5UlJop of Lincoln, ann tbat 
tfJet£bp tbe CltbuttfJ became bo(n; ann that tbereupon tbe 13ifbop 
of London bin collate bim <!tIedt, ann be tnal.1 Jj)arCol1 impatfo
nee of tbe QtbUrCb befole the ruLltit, Et hoc paratus eft verificare. 
Jpereupon tbe 9tto~l1p ®eneral nemur~. 

ann 31 am of ~pfllton in tfiia Qrafe, tbat tbe Plea of IDl. Birch 
is not Cuffictent, but tbnt tbe King ann ~een oU!Jbt to p~erettt ta 
tbi!J flCbutcb, ann tbat 3iU'O!JlUCl1t ought [0 be giben fO~ tbe King 
ani) QEeen nCCQltJiltglp. 

flLbts) <!Cafe ba~ been arguell tWfce at tbe :!8at on raci} fine; ann 
it (eemfJ to me, that thofe tubo baUe arguen on tue part of tb~ 
IDefcnllantl.1, babe mane two Points in tbfa Qrnfe. ~bc 

!ffitff f~, il1Ubetbet o~ no tbe ming's ~~£tOlJotit~e (If Pl£fc~y~mc: 
to alRectol! uott1 tbu~ b~ Q[£tTton~ anti t~e Plomoth:m of tbe 3'H~ 

(tinit(~L. 
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cumb£Ht fi.ni! OpCtiite U\ta tahe clf~J upaa tuffj neW i?cctO?l' 
gnn ttc 
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ttcW to p~frCllti;tibe, D~ at lea11 ttl1J fo ill tDc time of O~, 
Tennifon, fel tiJc', UJDufll brlue it be, tb~t llt lean iJutinrr 
tufa ttme I,: 'Wi1~ ,1 {JoaHtttbe; l1n'O U)ut it 111(15 l~suer {Jearn 
tDat tye !t\f1t~ PJcfentH'. to n ~ot1Jttue upon Of;) p~0motio!1 
of tbe ]i1cwnb:nt. <4f5 to tbe 

jfitft J}J(:it ubom tOe ~~etogfltlbe. fo~ 31 flJu!l f<1P niJ~ 
tbiltcr UPOll t~)e ~ofnt of tbe Commendam) nctt()cr babe ~~ 
openen it, b£ctlufe tbe f.[ounfcl fo~ tve {)efnttul1t luilurD lh 
(it tuna [i r?otnt ilJJU'OlJe'O ttt {)~. Lancal1cr's QJ;afe.) mpan at
guing tut£; \Safe rue fitfi: time tbe Q1oiwf£! flJ~ tbe Defen. 
lJant~ OljJ;~ en tijc Prerogative tit U€iH:rnl to p~efent ttl n ')Be· 
IlEfice upon tf)£ p~omottoit Ot tbe ]ncumllctlt to l1 Bi!hoprick. 
but tbr!' tuOttHl biU.iC it tOnt it OJGuin not ecteniJ to tOia Hem 
:JRfllO~P, ':Sut upon tbe fecon'O argument it feemetJ to be 
rUlJIJeffe'O, font tbi~ Prerogative of toe m,tn(fG tuaa n new 
tbil1g tn general, ilnn tunt Wright's CZl:afe itt Moor tna~ IltOtmn· 
ell upon late Precedents. 

JElotn tout Point batf) bren fo often anjungell, tbat 31 fiJaIl 
not take an!, pains obout it: 13ut (omctbil1!J 31 (ball fap, 
anti tfJat fball be fbo1t; I{[i)at 3l tfJinli tfJot Wattet tuaa fuf· 
ficfctttlp fettf£ll in \Vright's Q1';a[e, ann UpOll great QtonfitJera
tton. Jfo~ tbe 1500k rap~, '\lCbat tbe Point tua~ an,tlngeD Up, 
(in mfmp 'lI3ooka, a~ Yllell aa Prect:dents etten, boucben ann 
pcrufen. ~fmp qfbfOcltCCS3 ilte foft b~ time; )But if tbe Bilhop 
of Ely (peke fCtUtb ( mOtel) 31 noubt not at all be tliO) £us 
it fa tepo~t£n in Br. Abr. tit. Prefemation al Efglife 12~ 6 J., 

tbc :llttn~ bun fucb a Prerogative in Edward tbe 3d'S tUlle, 
ann Din p~£fent up dlertue of tOfu Prerogative: ano certain: 
Ip tbete ounbt not to lJe attp nouilt of tbilt P01l1t at tbia time 
of IDap. 

'lBttt al) to tIJ~ mUffifon, [[li)£ti)£r o~ no to(t) Prerogative 
fi)oulil toke Effect upon tbts nelnt·p crraten )Recton' •. £l}!)p tLOltJ 
Coke fn Magd. ColI. QI:afc. lib. I I. fo. 74. tellg Uf3, '([bat ilt 
llfW QI:onifructfon of ACts of Parliament, tfJe o~hJtn£l1 3lntent 
unO 9@eamnlJ of tije ~akct~ of tbe Lam ill to be obfetuen: 
guu t~nt tum oppcac ill tbhJ QIafe bp tbf lUbole pUtbietu of tuis 
Ac:t of Parliament, tlilJ£rrbp it i~ obl1iou~ to couca tunt tucte 
1rIu~ no c:\Jct ]mcnq(1ll itt tt , l1Ut to mahe patt of tbe 19atiffJ 
of ~t. Martins u @.1ti{{) of it felf, it betlliJ of too latlJe an \!Er
tent to be ti1h~n (tlte of t1}' one 19i1rfon, ann tbat tb£tefo~e tbi£) 
l:)~l~~nJ f':J~Htl be {1 ~mt;:.:"! \-!:(]lltcb, nno tonfequentlp fuiJtect to tlJr. 
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King's JP6£rolJati'i.Je o~ Well 0;; anp otber l1\.ectoHea tubatfoebec 
tbat are p~erenten to. 

]t t~ ~naae'O tbat tbt p~ecinct of ®lDun'O tberefn mentione'O, 
wbtcb lDfl5 patt oftbe lParUb of ~t. Martins, fbollto be tben(e~ 
fonb a Dtfitnll ~[lttrtJ of it felf; (!that tt fbollltllJe callen tbe Wa· 
tifb of §t. James's ttlltbin tbe Libertp of Vieil:minfrcr ; ~bLH tbe 
Q[tjllrC1J ilnO QJ:I]tHcb parn altennr let out, [UOWD [noe fo~ Wore 
purpolcD ; tlLbat lucre foouln be u lRecto~ to£tr, who fU!l~lin bilue 
Curam animarum, 011'0 perpetual ~U(C2mOn ; tlCbtlt tue Hf'ao~ 
fOouln bnue toe Il)oufe in tbe arbttrtl)'pJttl to Hue til ; ann it [etUe~j 
toe )pan:onage. ~lJe[e ate aU toe patUculatfJ of tbW Ad of Par
liament. 13ut tbcte nrc no bJO~~, no~ onp maltH in toe ~-itt of 
Parliament, \1l~itb 110 an1' 111ap tmpo~t an (ntent tbitt tbe King 
foouIn not babe tbe fomt 1l\igbt of p~efentittg upon ti]e p~omotion 
of a 15ifbop, as be baa ttt otbet QJ:nfe5 anD 113art£be£). 

Werbapa, if tOe King ban anl' tnteten upon tbe ~opf, upon 
tubtcb tbe QI:btttcb·pato (fantH1, ann it ban to appeiltell, Ol van 
anp ]ntft£fi tn tbc@attff~QJ:burcb of ~t, Martins,out of tnbicb tbi£$ 
neUJ L0arUb Qtburcb was taken, tbe Act of Parliament miubt 
baue bounl1 (ucb tbe King's Bigbt. ')Sut a~ to anl' Rigbt tbe 
King blltb bp reafon of biB ~~erogattbe upon tbfSl accio.ent of 
bfa Plomoting tbe 3lncttRlbent, tbere t~ not one \tlo~n of tbat in 
tbe tlJbOle Act of Parliament, ItO~ anp t{Jtng Uhe It. 

me babe a Bute in law, tbat tbe King ifS not bounn bp an Act 
of Parliament, unle(~ be be pattfcularlp nameo, fo~ tbe lLatu ll'iu£ 
ctb bim tDat If)~etogattbe, fo~ tbebignttp of bia J;>erfon, tbat be 
tlJall not be bp conffruction of lLatn 'ncluoe'O in common [[(o~ng, 
mucb lern wbere bi$l ~lerogatille!f are conC£tne'O. 'Qtf)cte ate 
rnanp <!:areg to tbifj purpofe, ann 3l (ball {nffauee but in one,tbe 
reafon tubneof rectUs to come clore to tbe reafon of tbh1 Qrafe, 
au'O tbat if;) tbe (!Ca(e upon tbe Sltatute of 24 Hen. 8. of [)ifpen: 
fattons; ann tbe name of tbts Qtafe is Armiger anO Holland, 3 
Cro. 542. ann Moor 542 • (lCbat ~tatute appotnt~ tbat [)lfpen' 
fation~ ftJoulO be gtanten bp tue Arch Bifhop, altn confirmetJ lIll
net (be QD~eat @leal; ann tbert are in tbnt ~tatute ttegatibe 
U[lo~n~,tbat tbep (ball not be granten itt anp otber manner. (!bere 
tuep bin a'O,unge tbat tbia Statute onlp transferteD to tbe 
r) rch· Bi11lOP tbe autbo~tti£J5 tbe Pope baO; but tbe t9~erorratille 
lUbfcb tbt King bnn at Common-Law to !Jrant rucb IDtfpenfa
tiOlH;, were not taken ntual' bp tbat aet, no~ be couto be tC
firDil1eb unIeCS e.tp~ellp nameD. ann Co i~ tOe opinion of mp ILO~il 
Hobart 146. Colt anti Glover'6 Qtafe ; ann tbere ate [euetol ([a~ 
(e.G citeD tberc Wtc\ntfe, upon otuee ~tatuten to tue fame efreer 

Jao\tJ toe Ql:ufe befo~e U.G is a lllucb tlroll[(£t ([&1[e,fo~ bere ure no 
nClJiltiUC [ij,lorO~ fn tbf~ act (If Parli:tment. 'It (£i tueU fain in 
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\Vrjght'~ Q1:afe, tbat tbe 31un~er; tum wen anuffe flefole tOev will 
altEr anp ancient ta~erogatibe fn tbe QI:towtt. 3J no not nenp 
but tbn t tOfte are ([ares in )Latu, Ulbete tOe King ffJan be bonno 
bp genEral [[1o~nfj fn a Statute. ~p JLo~n Coke, Lib, 6. [01. 14. 
bHng~ tbem all uutlet tbcre JPeabr; : 

Firfi, €5ucb Ads 0;) atc to (upp~er~ tu~ong. 

Secondly, ®ncb as ate to take at11ap fraUb. 

Thirdly, 'ij[;o p~ebcl\t tbe beea!, of )Reltgfon. 

motu cettainIp tbi)) Ad of Parliament ruas not mane upon anp 
fucb 9ccountg. Sit coulD not be Ula1)e to fUPPlefa a tu~ong, fo~ 
tfje tbing \llil~ not l:l being, not in elTe bero~e: !pete is no p~e· 
tenet of jf~alltJ ; ann a~ to tbe necap of )ReUgton, tbf!) ACt of Par
liament 153 mane fo~ tbe allllaneentent of Beligion anti tbe ~~ofer
ro~~ of it. ij)ere i~ greatec caretalum fo~ tbe 8oul~ of tbe 3ln· 
(}abitallt~, anD Uno QL:burcb @~efermentll mane out of one ; ann 
in uettbet of tbde tbfnns tJotb tbe King' s l1!'~erogatiue interfere at 
all. 10: let tbe King o~ tbe Bifhop babe a Jatgbt to Plefent, tbefe 
enn~ are equalfp (erueD. . . 

ap, but fap tbep, {Jete f£l a l11~ang bone to tbe Bilhop, fOI. be 
lo£etb ViS Qtollation to tbe )Libtng. llftbe Bifhop lofetb bta (ltOl
latiOn, tbere bl no tulong none, fo~ it (9 not b(s:$ tigbt to Qtolfate. 
'<tbe !LaUl i!) tbe ttue~tannatn of tu~fgbt ann tu~9ltg. flCbe King's 
W~etogatibe is part of tOe law of England, aa mp LOln Coke 
fapa, :2 Inn:. 246. attn if bp tbe mfng' a ~~erOgattbe be ougbt to 
p~£rent in otuet <lrafef$, a~ OUt ')Booka fap be ougbt, tben It ifj a 
lU~ang to tbe King to nep~tbe bim of tbe lI3lefentatiolt. 

31t ia nota greater ltllong ill t(}ia (!tnee, tbon tbe J1!)l£togatfbe to 
p~zrent to a C1tbureb, DUrinlJ tbe bacane!, ot tbe efe. ~be o~nf
ltacp Wlcrentatfoll belong!) to toe Bifhop til botb QtafcSl, but tbe 
)Lam in tbeCe aeettJtntals gibetb tbem to tOe Kil1g. 

9n'O, to fap, tbe lReC1'o~!, fa tbe li!>atrhnolt!' of tOe Qtbtltcb, JJ 
grant it; but fs nottbat (atisfiell IIp tbe 3lncttmbents tecetDtng 
tue ~lofita, tuba is n ~embet oftbe ([burey, ifOe ttl Plefenten 
tip toe King a~ tuell i1~ bp tbe Bi{]10p f 

-mut, Cap tbep tbCI1, tbiS i~ n new JRrcto~~, createn bp tbi~ Act 
of Parliament. 31 cantlot fct an!, tcafon tubp, o~ bow, tOat ll)ouIi.1 
make anp tlfffercnce in tbl: ®nttct at all; tunt tOe one is an anci
ent lR~ctolP tn tbe otber Qrofc, onn tbifj fS n new one : ~bi£s a 
~leto!Jatfte int)ct£l1t tn tOe ([town, anti ol,Jerntea upon aU P~l> 
fentlltibe (l[:butcDe~, WDrn once tbep are mune fo. anD tbf~ b.m~ 
p~ccc'Oent£i) bcfl.ile~ tn tunt nero lI!'otUlJ of ~t. Paul CQvent.(~ar~ 
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den, tottEn out of ~t. Giles's, ann eredetJ into a new l~artrb tn 
minlJ Charles tbe UtU'S time. anD it tnil5J hOllllatelp p~enmten to 
bp tbe King ann Q...ueen, upon the 3Jncumbent Do(to~ Pat~ick)s 
being mate it Biihop. 31 baue cauretJ toe ACt of Parliament itt 
tbnt Q;tnfe to be {ooken fOl, ann babe perufell it, alln tbete is not 
one ltlO~tI tn tt to fabe tbe King's tRhlbt anp mo~e tbOl1 teett f~ tn 
tbH1. 

1ILbe renfon bolt1~ aE' well tn Bifhopricks netnlp neaten bp ACt 
of Parliament. Jfo~ it map as well be fatll tbbi bi n PlomOtion to 
a ne1.U 13t(boNfck, ann tberefo~e tbe ~lerolJatiue fban not tate 
place; ann pet tbi~ Jj:)~etogatibe of tbe King's was nel.1er qurfif f 

onen. 31t batb taken place upon tbe King's Plcfentatton, tuben tfJe 
J!ncumbent tua5J p~ontotetl to a netll ')5trbop~ick, ereaett bp Ad Ot 
Parliament. 

ann nom J! come to tbe @>econn )l!)ofnt tbnt batb Eleen mane 
in tbiG ~afe, lUben tbi!j lRccto~!, became @~£rentattue, at featf, 
WbetfJer it tnafi tn tbe time or tbe nem 13ifbop of Lincoln. 101 
tbep tbat argucn fOl tbe iDefentiant, mouln baue tOe 3Jncumbencp 
of ID:. Tennifon to be a i)onattue, ann tbcn tbc King's @~ecoga .. 
tlue couln not operate upon tbe alloitJance of a [)onatiUc. .00111 
fo: tfJar, 

Firfr, 31 am of opinion tbat iDle Tennifon's 3Jntumbencp tna~ 
(If 'l m.ttto~p p:erentatftu~, anti tbbl ilPpear~ bp tbe ACt of Par
liament itf3 felf, tuberebp tbe Patronage trs fettlen as well a~ tbe 
Parifh. 3lt <!fnaetfj tbat tbere Cball be a Rectol, ann a perpetual 
fucceCaon of tbe Recto~ ; anD tben tbat tbere fball be a Plcrogt1' 
til.1e an'll Bigbt of p~efentatton, tben it fira appofnts Dl. Tenni
fon to be tDe fira Bectol, be lletnLl (ufear tben of 8t. Martin's, 
ann after tbat tbe PleCentattoll fiJall be tn tbe 'lSitl)OP anti mp 
~o~n Jermyn, ars tbe ga nttectS, Ill' tubicb it appearg tbat it tua~ 
to be a JRetto~p p:e£entatil.1e; anti tOete are ltO otDer tuo~t1S tbat 
make it to be otbeclUiCe. 

'!Sut fap tbc)!, iDle Tennifon ifJ mane tbe firll Rector, ant» 
tben aftetwattla tbe laatronage ann l}!)~erentatio" i~ fettlell. ] 
nnCtuer to tbat, 'QCfJofe tno~ns tnbttb make Dz· Tennifon laectol) 
ate tbzougb nec£ratp, tbat be migbt be tbe firt1; ann ptt It lIotb 
not alter tbe nature of tbe Jj)atronoge. ~rtil it Wouln be a betp 
firang£ abfuttlttp to Cap, tbat tbe mak£r~ of tbfa Act of Par
liament nin intenn to rettle a Rectory, tbat tlJouln be partlp iDo
nattbe, ann patti)! @~efentatil.1e~ tbat tnOUltl be a betp fttattge 
QI: onnen etton. 



a~ Plowden (apa ta Afhton l!!:n StJ!y~ s C!"" !~~'I?, C~~~2 ro~:-:o' 
ann tcu[on ot tbe ILnttl~ fa tiE: lL«UJ, r:r;) ~1[jt ~bz.';.;~~t~: ta~\srL 
fitictlp: ann it ilppem;~J' tip toe oJl}l.liC r~.~Hnz of taifj act., tblC 
aa tbh1 }lDll:1(O \1ld~ mane fiat of arwt:;u) fll it LJo\~in be p~z[;:n' 
taWJ&:: D~ tbe ~!)utci) out of tllbicb it \11119 ta!-tOl mas ~J]e(£:itattue. 

~,p UJC Pleading it muff be Utt'Orrffooti to be p~erentnWJe ; 
fo~ it is i;~:t:'el) tbat tbe <!I:fJUtcu becomes uoin bv. tbe p~om:)tial1 
(;: tbz FJi3,;i~,;)~), l.~~iCfJ (Jull) not be, if it ban Liee:l'Donati'ile. 

~1t;;J to;;t:cfGp: '~ U}lli wi'!finct We Erafon9 ilifW ~'m 3l!u:umJsncp 
Ot a Qrlj(i":c!) p?r'.fnlL; i,ue fa bofn, bp tue p~omotton c: tl)£ ]ntam
bent to a '")0lC~~~,~C~t; a:1'O 3] (baH confilJer tfJc ;;atw:e of a Dunn
tib?, anD U;,:;J:; 'U;iICH p~mctp{rs it 10 fomFH.O. 

a~ to :;J\; ura, 3i 00 Hot tilkc it to j~ a~ UMJ bre~l Caia, tb~t tbi~ 
t~ a P~~togt.1Ute iltwtlJance· 31 take it tbetc ta no fUCO,(Uing aa a 
p~etogattbe ntJottlance; fo~ as:; it hi fnin in tbe ~z~fz of toe mfng, 
anti toe 'lBtfbop of Winchefter, 2. Cro. 54. '(!tbe lLam lltuez no 
PlfuUege to tbe ming to uno{tJ att ]nnmtbentP~ 15ut tbe 
QI;Ourcb lJecomea \)010 bp reafon of toe 'Jl3ifboP~idt anD toe RectoUJ 
ate incompatible in one l~etron. ann tbt£' {~ ratione eminentia: 
bp tfafon of t{je llfgnitp of toe 13H1)op, tU1 t be tubo ir; atibatu:etJ 
to (be [upcrilltentlencp of tbe ~btlrcb, fiJonro not be ReCtor in tbe 
{arne Cltbu teb. ann fa it ifJ fain in Woodley' 5 Ql:afe) a~ it t~ It\ec 

po~ten tn Winch 98. _. 
tlCben a~ to tbe nature of a [)onaHue, altbougb tbe t.tetciCe 

anb functioll of it is ~cclefianh:al ann ~pitttual, pet it t~ a !Lap 
fotmtmtion. aa it ill fain 2 Roll. Abr. 343· lit t~ of tbe founlla
ttonann cte~ion oftbe Donol, not bp tbe ~~nttlat",anb fOlttlIDtl 
tbe lRul£t) ann Il.,.(l\.tl~ Q.fccldiaftical, aa in Fairchitd ann Grayes 
QtaCe, 2 Cro. 6 3. r£po~ten liketntfe tn Yel. 61. lit i~ no Ulap 
fubject to tbe flfcclcllafttcal3lurtfoicttOll, no! anp patt, no: anl' 
eD~tlet in tbe Cll:bureb. 

Jao\tl to applp tbia. 3lf tbe Qtburcb becomes nOill, it fa bp tbe 
p~omotton, a%S it iG agtcen bp tbe IDefennant~ in tbi5 Plea; it 
muff be unbrrlloo'D to be b~ teafan of tbe incompattbtHtp fo~ 
a tSa::folt to be a 13t1lJoP ann U\ccto~ of tue {arne Qtbu~cb ; 
but tbe fame perfon mtgbt be a ')l3tfiJop, anti pet 'l!ncumbtnt 
of n IDonattue. 3lt \DaG neuer known, aa {)atb been fail) bp to: 
IDefennama Q!:ounfel, tbat tbe mtng £u£t p~erentcll to a DatU1Ube, 
upon maktnll tbe 3!ncumbent a 13H1)oP ; nUll 31 tuke it, toat toe 
t£ilfon of tbilt ta becaufe a DonaHue muke~ VO lfHJute in toe 
gr)ltJet 0: flDeconomp of tbe \!tbUt~b, anti (0 tllll ttJ ~ '3f;~H;)ltOo:~ 
ann a [)onatiue att compatible. 
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fo' tbefe rearonSf, 31 am or IDptnton firll of aU, ftbat tbe ~~e, 

togattbe of tbe lLtina il1afl opetate upon tbt~, tbougb it new 
Jaetto:!' : «ntl tben, . 

Secondly, ([{Jat tbfS JLtectoJP IS Plefentatfbe, anti tberefolC 
tbe p~erentat(on belong., to tbe ~fnll ann Queen, bp tbdt Prero· 
gative, ann tbat 3iutJgment OUllbt to be gillen fo~ tbem a"o~· 
JJtnlllp. 

THE 
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THE 

C A S E 
OF 

HENRY, Lord Bifoop of London, 

AND PlaintitTs. 

Peter Birch, DofJor of 'Divinity, 

The King and ~een's Majefiies, Defendants«t 

In a Writ of Error in Parliament, brought by the Plaintiffs, 
. upon a Judgment in a ~are Impedit given for Their Majefiies 

in the Court of King's Bench by the Uniform Opinion of the 
whole Court, for the Prefentation to the ReCtory of St. James's 
in the Liberty of Weftminfter, vacant by the J?romotion of Dr. 
Tennifon to the Biihoprick of Lincoln. 

D B. Thomas Tennifon being latuful micar of tbe J$)attllJ Anno Dom, 
~ of ~t. Martins in tbe Fields, one flart oftfJe filto !~atifiJ 1685. IJac 

IDafJ bp Act of Parliament cutten into a l.1ifHnct Warill) anti iL\ecto- II. 
tV, ann cOliet'! bp tbe name of tbe Wlattfb ann U\etto~!, of ~t. 
James, tuitbin tbe lLibert!' of we1l:minfier; llnn iDl. TenlJifon ap-
pointen tbe fitll JRecto~ tbere. 

~{Je fame Act 1J~ff~ tbe W'atrona!Je in tbe 13it1Jop of London 
ann biG ~UC(elrO!a, ann Thomas JLo~l1 Jermyn ann bi~ lJletr~ ; 
nnll tben nppotnt9 in tnbtlt ®!IH'C nnn l\~~o\J:J~tton £ ne£J of tl)e faftl 
J~atton~ fiJfllllm~rent ; viz. ttbat tbe ficff lRecto~ after tfJe De:. 
teare of tfJz f,i!iJ [)? Temdol1) o~ otber nr,tt 9:uoinance, iI)DUID be 
i~~efent,:n O! Q,toUaten bp t~)C "-:iJ3HlJop of L~~';1lkm f~ toe ttme bc·· 
iniJ1 ann tue nett bp tlJc ·n""O~1.1 Jermyn un;; i)i£i ~)ctr£j; tbe ~tnG 
U1e~t tit? tbe '1'6i!ljop of LOirdO;l curo bt~ t1n!CCC!r)~fj, €lHO HIe n~tt 

hv ... 
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bp tbe . K Q~t1 Jermyn nnn btu !!Jetn~; ann tOe H!te OtlCCtffton of 
~;::U.iO 'd:utna nnn IDne 'QLucll, to~ aU tUlle£; to come. 

2~ Decemb. iCYl. Tennifon tlla5 nul!' electeD 1BillJop of Lincoln 
1 /~;cemb. '13£f ... ~e iD~. Tennifon'%1 Qtonr~CtatiOn? tbe tben arcbbHlJoP of 
~69 I. C:ll1terbury tim crr~r.t (l Dffpenfatton to btm in nne .Jf!l~m of in~, 

tft retmn anT) {{rep tbe altcatincre of@t. Martins, anti tbe iarctG1)1 
of ~t. J ame,s, togctbet Witt) tbe 13f(1Jop~tck of Lincoln, until tbe 
jflrft ot July, tben 11£,ttfO:!0U1imJ. 

23 Decemb. ~lJt~ lDa~ Qtonfirmeo bp tbe JJ1iitg attb Oueen, tip Letters~ 
1691• Patents unDct tbe Great Seal of England, (a5 tbe St<rtute of 25. 

Hen. 8. tequire9). after tnbicb, viz. 
2 Decemb. ttbe fatn ~filJOP <'.flea l1l~fJ Qtonfecraten; but bp mtrtue of 
I~9 1. tbe IDtfpenfattoll, ann acco~nmlJ to tOe Rules of JLaw, tbe LtbfnlJ 

tHn not become [loin at tbe time of tbe Qtonfecrauon, Cas otbet
wire tt ll10llln babe none); nOl Din it bttome m:1~:': Ut;tli tbe .tnea 
of July, 1692.. at ll1btcb time it twtl.1ell bp c.telfuli1: ]n tnbtcb 
cafe tbe CZJ:rotun (Jatb an untJoubtelJ JRigbt to fuppJp it [w @:eren~ 
tation fOl that ftrurn, to wbom(oebet toe Fatronage h'hJHgl1. 

~fJt~ <!taure tua~ (eberal time~ arguen at tbe 15ar, ann aftet
tuatua fOlemnlp at tbe 'l5encb, ann 3luugment gluen bp tbe tub ole 
cztourt fo~ ~bett ®ajefftc5. 

(tbe ~attet~ l1lbttb baue been, anti p~obabfp map be again fiit. 
tttl agafnll ~bett ~aJefii£~ llltgbt tn tbf~ Qtafe, ate t~ere, . 

I. mbetbet tbe Q!tol1ln, UPOll tbe Plomotfon of tbe ]Incumbent 
of a @)ubject'a ILfufng to a 'l5i(bop~itk, batb a nUgbt b~ Prero
gative to Prefent to tbat ILibtllg fo~ tbe nett ~Utlt r 

II. 3lf tbete be CUcb a Prerogative, pet, tmlbetbet tbe iDIr
penfatton ann (!Confirmation in tbif5 (!tafe no not amount to a 
(ettlfng of tbat flturn r 

III. mlbetbet tbfS Act of Parliament batb mane anp Qltetci
tion in tbiS$ <!Cafe, to bitfer it ftom t~e qtrotnn'~ p!efenttng UpOIl 
o~nfnatp <Ilacantiea in otbet Lttltngs, upon tDe Promotion of 
tDe lJncumbent~ f 
~be two uta of tbefe @o{nt~ being a'Otung£'O tultb tbe fltroIDn 

tn tbe Ql:afe of @>t. Marrins, (lubicb (Ua~ cnjoycn acco~ninlJfp) ; 
anti tbet£ befog no bifference a53 to tbefe 1@olnt~ between ~aint 
Martins ann @It. James, tbe ~b(tn ~Oitlt uUng upon toe Aa 
of Parliament maG p~inctpaUp ann InDeeD onlp intentlcn to be (on
flneteU In tbe QJ:aCe of @t. James's; but fume of tbe notu Plain~ 
tiffs ClCounfcl ftitttng tue two Uta Jl3otm~ fll~atn, tue Qrourt of 
Jl\ing'a·')5etlcb tOOlt them airo into <!tonfl'Oeratton, ann tJt1be 
3!WJgment upon an firb~ce fOI '{[:f}ett ~iiJl?mnJ ; tnufrf) Ula~ none 

fJp 
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bp cDe (]ntfo~m Opinion of tbe wboIC CCome U1ttb (Jtcnt \[!fnr~ 
uefB. 

Jftrft, 9.s to tbe ffrff I~oint, 
\tbig Prerogative ano 1L\igbt of p~cfelltfng fJi' tbe Qtrottm, up: 

(111 tbe Promotion of tOe ]ncumbent of a ~mbje(t'a lLtbiltlJ to a 
fj3ifiJop~tclt, fa an ancient BigOt retieD ann eilal.llifiJen bp nlf.lCrSl 
[oleum 3ltfOgment9 in tbe lRetgl1f5 of mtng Henry VIII. fl.ueetl 
Elizabeth, l{iltlJ James I. ann botnnUlartJa ; anO tnbeneber que
fiionen Ol noubtclJ, anna!'£) p~ebaUen ; anO tbere bj no one lunge 
mcnt o~ ]utlitfal (i[)ptnton tn tOe ILatn·')BookG arrainft it, but manp 
fo~ it. ann if fo fu.1l ann particular an <!f,terctfe of tbilt Prero
gative bmb not oppear in tOe IDln '15ooltg of to£ tow, a~ batb 
il~mc in anil ftOm tue lRetO'll of t{ing Henry VIII. i)Oll.mUlutOfl, 
It map tfflrOftal.Hp lIc fuppofen to be occafionen bp toe unlimiteD 
i9utDzr mHl illfurpation tnbfcb toe J1!)opz~ of Rome alTumcn to 
tDemfeibe£i in tots) Jl\ingnom, in making 'l5ifiJoPfl, confetrtng 
~itle~ to natant ILtuing~, an1:l toe IiItej not onlp ngainff tbe 
Prerogative, but eben agatnl1 tbe Statutes of toe iReallll. gun 
tf au]! 31nf£tcnce9 babe at anl' time been n~atun feom anp tbing 
lain til an)? oln 1300k in noubt of fucb Prerogative, toe fame baue 
been recttfietl bp fettIen ]ungmcl1ta ttl ClCourtg fo~ manp age~ paR, 
In time~ lUben toe lLearning ann 31ntegtitp of toe 3\ungetJ "omtt
en of no nffpute. 

Jao~ ttl it an!, !1Dbjection againll tbttl Bigbt of tbe Cltroltltt, tbat 
it batb not been put tn <!ftecution in fome cafes; anCientl!' lUfiere 
toe 'ltrobln ban anotber (title, bp reafon of [Marnl1Jtp, o~ of toe 
([empo~alitiefl (If a 1BfllJop~iclt being in toe ming'~ ~al1n~ ; fo~ 
befitl£a tubat i~ fain befo~e a~ to toe ~ope'~ QUalmS ann [true
patton~, tbe Q]:rown, tnftbout p~ejU'Oice to toe lI3l£rogatiue, mtgbt 
luake ufe of tbat otber ~ftle flot cztlaimen bp toe ntlope, UPOll 
lnbfct) to b~tt1lJ ~are Impedits (tnbereftt one "ngle '<!l:itle mull be 
telpcn 011) ratbet tbnn to make tlfe of tbut \1lbicfj tue 100pe tben 
<ZJ::baUcugen ann mfurpen, it being tmp~op£t fo! tbe ~t"g to ret 
up bf~ Ohm 113:etogatibe again(f btmfelf, tuben be ban anotbet 'qCt~ 
tie ill ~fm bp ttlilP of 3!ntetell. 

ann it fe£!l1s a «range attempt aftet Co man!, a{Se~J ann (<<co 
feJeO ]uOictt1t Determinattolls, to queffton tbat r~oint of JJ!)~e
rogatil1i, tuDsrntnto (till tbi~ flare) an cntlre fubmilTion bat{) 
been mane, ann man!, qfminent ~lerg)? mtn of tbe Qtbutcb or 
England bn\l~ £t1jo~etJ, ann fome notu 1)0 {Join JLibfngs nntl£t tye 
ilt':de of tDat @~ztogatibe; nnn it app£ilr~ bp fome *l5noktl of 
~3~~f~ntatton.a to lLtufil!J£>, in ann fince tue Reign of £llueen E~ 
lizab:::~b, am ettant Ctbe fOJmer l'cing loff Ol tleffrop£t1) tont tlie 
Qttoum iJ~to p~crenteb febst,][ fJun't!~et:£~ of time~ upon [ncb ]910-
!r~Gttotl~) nnll ~njormem were ban acco~vtn!Jrp, 



iT. g~ to tbe feconn ~otnt about tbe Difpenfatfan; tbat cau 
inuo ro~t be anp £il)bjectton to tbe JRhJbt of tbe Clrrotlln; fOI tbt~ 
IDtfpenfation beinlJ lltllnteb to tbe 3lncumbent to tctain bts lill
inlJ, ta not in 3luogment of law anp Commendam but coming 
l1efOl£ tbe Qtonrecration waG lattlful ann etfectual ; ann tbe now 
Wlatnttffa bp tbeft llt>lea'OinIJS; in tbe 'ltaufe, babe otnneb nnb Oll
mitteD it to be (0 ; ann tlJen tberebp tbe aUotnance tna~ f«fpenn, 
Ell, anti no <!taeancp bapneb bp tbe (ltonfecraUon , 110~ tm tbe 
IDt£penfation etpfteO, wbfcb waa tbe fita of July 16~2.. ~o tbat 
to affirm tbtss Difpenfatton, o~ <tonfitmatton, 'DiO ~erbe o~ <!f,t
£cute tbe Jkfnll'fj ~urt1, fa to fap tbe Jking ueen bia (turn befole 
be ban it, o~ ftllen a [laea"cp befo~e it tuaa, ann tbat not bp bts 
omn, but bp tbe act o~ 3lnfirument of tbe arcbbi(l)op; tbe flon:" 
Hrmation (wbicb iS1 tbeJktng't3 act) befng batelp a Jfo~malttp re
qutren bp tbe Statut~ of Hen. 8. to tbe Dtfpenfatfon of tbeatcb~ 
btlbop. 

III. 9:~ to tbe flCbittl ll1)ofnt upon tbe act or @arlfament, 
tbere babe been ~tuo (tbfngss £lDbjeaeti bp tbe notn @ltlfntUrfS 
ctounet{. 

I. ~bat et. James tts a new JRectoJP cteateb 111' ad or llJatlfa~ 
mellt, anb tbat D,. Tennifon came not fnto it bp Prefentatic 
on, but Vonatton ; anti tbat tbe Prerogative SDperate~ onlp 
upon p~erentati\1e LtllfngJ'S. 

2. €bat bp tfJe e.tp~er~ [[lo~l1S of tbe gt1 it i~ p~obttlelJ, Qtbat 
tbe firftJR.ectol, after tbe iOeteafe of [)~. Tennifon, oJ neft 
Qlloillance, fiJall be Plefenten OJ coUaten bp tbe 'l6illJop of 
London. 

9~ to tbe .tr'frff; ftbet£ f~ no boubt but tbat et. James f~ l1p 
tbe act maDe a PJefentatttJe lRectolP, participating of tbe nature 
of otbet wefentatibe JLttJfng~, ann [)~. Tennifon tl.laa continuen 
tn bf~ famltt (ltUtc, tbollgb lIn'Oer another name: ann tbere jfj 
no reaCon tn lLaw to make it a iDonattbe, o~ otbertniCe tban of 
[be nature of a p~erentatibe fL,fbtng fn iDl. Tennifon, no~ fo~ a 
ntainaiotl bettueen olll anb new JRecto~te~; but tOe IRflJbt of tbc 
Prerogative being founnen upon tbe p~omotiotl of tbe 3JttCUlU
bent tbat bolOS equallp botb in alb ann ncw Beao~ifl1 tnber£ ruco 
PlolUatton bappcns to be, anti tubcn tbia new aecto~p \JoineD b" 
Promotion, tbClT, ann not till tben, tbe (lttotun'11 Prerogative to 
PleCent arore, OJ} mucb a11 tt wOllin 0: coulD babe none tn tbe Qta(c 
of an alb p~erentatibe JLibing. 
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{ta to tb~ ~eCGnu ; '\[bct£ (flit be no lReafrm to tbfnk tDe ~1 
intentlen to ta{{e OUlap tbc Prerogative of tbe QrrOUm, tubicb lJene~ 
tallp fpeakintJ, ta not bomf:J, unle£a fpecfnllp "amen: 13ut toe. 
fnn of tbta ACt tuGa to ~tect a new Parifh ann ReCtory, Bttn rtl 
make tbem of tbe fame na~Ute wUb otbet 113artfbea nnn JRrctlJ~i£~) 
ann to fettle tbe lRiJJbta of facb n~ between tbe W>!ltton~ ane! 
~atHbtol1e.ra, but in no ro~t to lUennIe With, mucb !efa to toke 
a\DdP tbe Rigbt9 of tbe Q.Crotnn; no~ tna9 tbere mlp nern of a 
rabing of tbe m{nlJ'~ lRhJbt tubtcb arofe bp tbe ACt bp making tuc 
JRecto~p p~eretttatt\.1e. 

ann it fa not of anp tuefgbt to fap tbe exp~efa mo~n~ ate (o~ tbe 
13ftlJop'a p~erentinlJ; tbe ~lltent of tDe Act ia Cattaneo bp fct
Ung tbe o~ntnarp Q!:ourfe of Prefentations, wfthout e,tcluning tbe 
Prerogative, aun tbe ')5Uijop mull take Of£) 1RhJbt (ubrett to tbe 
IRulea of !Law, one part of tnbicb fa tbe Prerogative; ann ft 
batb been tefoluel1 tbat the Grantee of tbe nett Prefentation mull 
gibe map to the Prerogative, tbougb be lofe bta flturn bp it: ann 
if tbta Act fboulD be taken ILfterallp, tben tbete blouln be no 
JRigbt to p~erent bp !Lapre, no~ Prefentation bp tbe (lCcotun, in 
cafe of anp Forfeiture, o~ of tbe Temporalities being in tbe 
mfl1g'~ $anna, tubicb wouln be ab(urtl to maintain; ann (ucb it 
literal Ql:onffruction bi ftgatllll the )Rules; ann )Rea(ou of lLaw, anJ;l 
luan!' 31utJictal Det£tmtnattonfS in tbe like qtare~. 

Wherefore it is prayed the Judgment may be affirmed. 

Tt t DE 
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DE 

T efm. Sana. Pafch. 
Anno Regni Regis & Regin~ W. & M. VII. 

IN 

BAN coR E GIS & REG I N lE. 

Sabbati Decimo tertio Maij. Anno Dom. J 693. 

= 

Harcourt ?Jerfus Fox~ 

Serjeant Levins. 

Mal' it pleaCe POUt lLotolbfp, Simon Harcourt fS l~aintiff, 
anll John Fox iSf DefenDant; ann tbb; hl tn an AiTumpfit 
ro~ 40 s. ban attn recetll~ll bp tbe DefentJant fO~ tbe 

~Iatntiff's nfe. dtpon Nonraifumpfit pleatJtb, tbe Jrurl' finn a 
8pecfal (UettJiCf. 

:lita tbe" finb tfJe Statute of 37 Hen. 8. Cap. I.. Qnn tbat 
Statute botb redte, (!Cbat tbe )LOlli Chancellor befo~e tben bab bab 
tOe Jaomination of tbe Cufios Rotulorum, anll tbe Cuil:os baD 
tbe appointment of tbe Qtlerk of tbe jl!leace ; anll tben taltea 
nottCE, flCbat of late (cueral pcrron£; ball been matte Cufiodes anll 
Clerks of tbe Ji!'eace ro~ )Li\Je~J lUbctebp great SWhlllemcfinoura 
bab been ; ann fo~ JRcfolmatton of tOrm, tt enfict~ , ftbat nOlle 
be mane Cufios, bnt bp n ')Bill unnee tOe mil1lJ'~ J1)antl, ann be 
fiJoulb rematn Cuftos till tbe J1\ing bp anotber 11m untlet ()f~ 
fJ)ann appotnt~ llnotfi£t petrOn to be Cufios; ann tbat cucrv Cu
fi.s Rotulorum bo appoint tbe QtletJi of tbfJ1!)eace lllbo ttl to born 

~ tbe 
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tbe !Office fo 10l1lJ 00 tDe ctber flJoulti continue cuaos, fo Of) Uf 02-
mentt btUl[etf \11£1( tn tbe 0fftce. 

1tuetl toep finn tbc Statute of the dl: of tfJf~ [tfnrr mro fnU££H, 
tnoicu flppotms, ~bat tbe Cufios fi)!lll be nuoc u(':;l~tid!!J tJ tOC 
appointment ill tbe Statute of Hen. 8. tubtcb gan bent altereD bp 
II Statute mane in tbe )Reign of Edward tue 6th. f1'~ic~ ] QL1H 
baUe oceafion to open bp anil bp. ann tt funber £IWrlS, ~~~\;iit (be 
tbe Cufios Rotulorum ffJaU appoint a IlDetfon to be qrin~ of tbe 
Wleace to o:ecutc tbe fame bp bfmCelf 02 biZ (uffictent Deputp, 
ann to roue ill10 teceU.l£ tue jfce9 anti 19~ofita fo~ fo long time 
(lnlp a9 be fiJ,111 well Demean bimfelf in bte [alO ®[tce. 

ftfJen tOe nett <lrlaufc is, ttbut if onp Q]:lerk of tbe ll3eace no 
mt9tJetl1Can btm(eff fn tbe IDfftce, upon C::omplatnt ttl \1l~ittng to 
tbe ]ufffce.G at tbe t1uartet @J£trions, tbev map remoUe o~ (<<[
penn bim, ann tfJ£1l tbe Cufios llJan nominate anotber, but if be 
neglect to nominate f.lefo~e tbe nett £ll)uattet iJ>elftonfl, tbe ]ulHc 
e£g of tbe Peace at tbat muartet ~£mOltJJ alall appotnt one to 
boltl tbe ®ffrce anti etecute toe fame IIp bimfelf o~ Deputp, ann to 
teceil,1e tije feeS' ann I.al!onta : n)£rc in'Oeen it i9 not falD bo\t1long 
be l1}aU bolO it, but it is anDen bp map of Provifo, ~bat be (baH 
be Ipable to all tbe Penalties, Forfeitures, Conditions, Limitati
ons, ann Provifions tbereitt ann tbcrcbp tnentioneil ann £tP~effety, 

-ann be remonen o~ Dtfcbargen bp tbe 3lulltccSJ in manner abobe
fpecifien. 

{[fien tbere ifj anotber <l.Clau[e ill tbe nehl Statute hlbiCb enactg, 
G:bat tbc Cufios, O! anI' otbet perron to tnbom it belongetb, to ap
point a QClerk of tbe Peace, £ball not fell tbe Place, o~ take an!, 
')Bonn (l~ Qffurancc to receillc an!, )RewarD, 9}9onep, fee, o~ 
nt>~ofit, nitealp o~ innitealp to bim, o~ anl' otbet fo~ (ucb appoint
ment, upon patn tbat botb tbe 1l3up£t ann tbe ~eHct ffJaU be nt{~ 
ablen to bOlO tbeit ~lac£~, ann t1)all fo~fett tbe Double uatue of 
tbc tbfnga giuen o~ taken. 

~bell comeS tbe laft atlaufe; '(!Cbat euerl' Qtletlt of tbe Wence 
befo~c be cnter upon tbe QEtecutton of tbe £lDfftce, fi)nIl tn open 
@lemons (Wcar tbat be baa not, no~ mill pap anp Wonep o~ RCt 
lnarD, o~ g~lle. anI' lBonO Ol. atrurance to PllV ~l.Jnep, fee, O! 
J;Jlofit, t1irectIp o~ inDirectip to anp perron o~ petrone wbom(oe· 
\let fo~ [ueo Jaomfnatiotl Ol. appointment. 

tcben tbe31urp finn futtber, f!fjat on tbe 9th of July tn toe 
lit of \Villiam ann Mary, mp ~"/O~ll of Clare \Ua~ tUatle CUn(l:.~ 
Rotulorum to! tbe (!Countp of Middlefex, ani) be apPolnten ~~l' 
HarcoHrC UJ£ t9lafntiff Qtierk of tOe t3£OCI?, ann tbev finn tOe ~d~ 
tent t~3 hxc verba, UJfJ~rrl1p f)c ia fll'p:llntCn to be rt:~etk of tbe 
t;!)enc£ io~ [0 IOl1!J time ,us be fbilH well tlcm~an l)imffh fn tijc ![)Z;' 
uU' • 

~ t t :2 
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~nn tOeu tiJep fino, ([Ullt aftetUJotDr; in tb.e 3d of William OliO 
NIary, mp lLo~i) of Clare (a temoUetl from tbe Place of Cufios, 
null mp JlolO of Bedford to mane Cuilos, nnn be molu;~ tbe {)f~ 
fennant ~l. Fox Qrletlt of tbe Peace, tDitb a limitatton tn tbe 
[alo~th; of 37 Hen. 8. to continue Qtferk of fbe Peace fo long 
time an mp lLo~n of Bedford ft.)oull.'J continue Cufios Rotulorum, 
be Demeantng btmfelf \neil in tue filill i)fftre. 

ttbep finn HlH:ttJtre, 'QLbat tbfg Qllerk of toe Peace tbua put in 
iw mp fLore of Bedford, barb ["reetuen Wonep ar; jfc£SJ fOl tbe 
!lDtTlce fo~ tDbi(lJ tbe (ltterk of lbe Peace put tn bp Inp fLOlO of 
Clare, batb bloUgbt ota acth'llt; bm tubtcb of tbem fa teaHp 
(!!:lfttt of rbe Peace tbe ]Ut)? are 'DoubtfUl, ann [ubmft tt to rue 
jiutlgmcl1t of tue QI:ourt: ann if tbe )Law be fOl tbe 10Iamtitf, 
tbrp finn fo~ tbe plaintiff; 3lf tbe iLatu be fOl tbe i)efennanr, 
tbep finn fOl tbe iDefcnnant. 

9131' Lord, 'm:be ([aufe upon tuhl [lertlfct hl CbOltlp but tbiS. 
flbe Qfarl of Clare tr; put into tbe i)ffice of Cufios Rotulorum 
finer tue Statute of tbe Ben of tbf~ Il\fng ann ilueen ; be puta 
tn tOe Plaintiff to be Q1lerk of tbe Peace in tbe mo~ntj of tuat 
Statute: ~V JLoln of Clare is:; temOlJetl, ann m!, ILOll1 of Be~ 
ford is UlaOe Cuftos Rotulorum, ann be Pllt~ til tbe DefenDant to 
be (!Clerk of tbe Peace tn tfJe ~~]olna of tbe Statute of Hen. 8. 
gun tbe iluefiion in tbe Q!are f9, ~betber of tbefe ttuo be ~Ietk 
of tbe Peace at tbe time of tbe {)efennattt'~ t£cetbtng tbe .fees of 
tbe IDtflce. gnn \Ditb @>ubmtfflon 31 concctbe tbe Plaintiff 
Was tben, ann am i~ ([Ietk of tbe Peace bp llertue of tbe: 
QJ:onfiitutton ann 9ppoitltmcttt of ntp lLo~n of Clare: 15ut 
boturllet tbe Defendant ia not, if tbe J13lainttff fboulD not 
be, fo~ be t9 not put in accolning to tbe JLtmttation tn tbts (all 
lLam. 
~p Lord, fitbete tlla~ a Statute tbat came between tbere ttuo 

nunttonen itl tbiS ~pectal dtettJtct, anD tubfcb in {bOlt tuaa tbe 
lltcafion of makfng tbitj Ian Statute, attn tbat fa 3 & 4 Edw. 6. 
lnbfcb tecUes tbe Statute of Hen. 8. ann tbe 3lncon\J£ntencic~ 
tbat arofe tbereupon fo~ want of a Cufios man!, times, bec.aufe 
tbep coulD not come immeotatelp to get tbe ll\(llg'~ f1)anil to tue 
'15t11, ann tbetefole it Dotb apPoint tbe Cuftos rOoUID be mane bp 
tbe Q.tbancrllol Ol Ilteeper, aa it tuas befolc tbta Statute of 37 
Hen. 8. Jaom tbf~ Statute of William ann Mary botb rcao~e tbe 
Statute of 37 Hen. 8. Qa to tbe Cuil:os Rotulorum to be appoint. 
eo bp tbe l\tng bp 'l6f11 to conttnue tm tbe IL\tng apPoint tl110tbtt 
bp 15m. 
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111ut, mp Lord, \ig to toe Q!:{~tr\ of tfJe Peace, tb(l~ Sc:.umc cf 
3 uno 4 of Edward tOe 6th. fntn I1ct{jiltrr, but llppointetJ onlp e[iC 
manner of maktncr UJ£ Cuilos ; [JUl) We <.[:!cth of tOe Pc;:cc, f.iJ 
to btf} eDfftce, it (looO uS it waG befo~e, J1~oill tbill taft SC3Cutc 

oppointinlJ tbat tbe Cufros {ball be m~De UCCO~lJlI1!J to rbe 9lpe< 
tfJon p~cf(t{iJen in toe Statute of 37 of Heil. 8. ~uerefojr ~~ 00 
bumblp conceiUe, tbe DefenDant wouln tnfer ftom beuce, tOile 
llecaufe tbe Cui1:os Rotulorum 11)(19 to be moue ,ucoliJinlJ to (be 
Statute of 37 Hen. 8. fltbe Cliletlt of tbe Peace muff LcmaiJc ac. 
(OlntnIT to tee Statute too, ano lbfftCe 3l no imajJtne tbe Dtffe
renee bettDeen rue Plaintiff Olin Defendant Dotb tltife. 

l)5ut wHb @lubmtfffon to POUt ILo~nffJip, 3] cOllceitle tbi~ 3infr: 
rcnce (nn be Olnwu nritber from tbe [[!o~n.a, no~ ftOm tOe me,m
Lng of tbe Statute of tbe Bta of tbfS tf\tllcr anti ~ueelt; fOJ tOlf 
It DiU tnt£ItU, tont tbe Cu11:os Rotulorum (boule be mane ann con
tUme a~ be tuaa befo~e tbe Statute of Edward tbe 6th. ~et 31 
tbink it t~ platn it tlitJ not intenD toat t[Je Qrlerk of tbe Peace 
fbouln (onttrme as be tua~ hp tbe Statute of Hen. 8. 1But 31 ra~ 
tbet take It, tOnt tbta t~ a Hetu fLaw a~ to tbia i)iftce of <!l:ferlt of 
toe Peace to nelU mouln tue ~ffice , ontJ make it nHfcrcllt from 
tubat it tuaa befo~e tyill new ACt. 

~!' Lord, Ji concefl.le tbat wOnt tbep WouIO babe, cannot be 
infetreD from tbe mo~ns of tbe Statute; fo~ tbe [[to~ns ate, tbat 
tbe Cufios Rotulorum rball be mane acco~ntng ao is; nttccten bp 
tbe Statute tll tbe 37 of Hen. 8. ann it it ban gOlt no futtber, 
tubat ban tbat been ar) to tbe Qtlerk of tl]e Peace ~ \[bep milJbt 
tben babe ban mo~e QDlOUnn to infect, tbat tbe <!l:lcrk of tbe Peace 
(ooulO continue ilSl be 1Ua~ bcfo~f, if tbts Statute ban faiD no mOle, 
tbougb petbapa it Uligbt babe beelt fomembat nttTtcult to bane 
maDe fucb an (!f,tpolltfon ance tlle Statute ban tetlo~£l.l tbe one ®f
ficer, but not tnenttoncn tbe otbet. ~rulp 31 cannot tell woat 
~.rpofitton tnilJbt baue l1£en, but bcte Ji am (ute tbete can be 
none fucb; fO! wben it cornea to tJeclare tIJe Bigbt of .mamina
lion of tbe QI:lerk of tbe Peace to be ill tbe Cui1:os, it plainlp fapa 
tbe (lCierl\ UJilU be mane in anntlJ£r manner, tbill1 be tuna to be 
mane bp 37 Hen. 8. Jfo~ tbe [u.lo~n~ of tbe lLimitation ate otbet· 
wife ill tbta Statute tban in tbat. 

~lJe Statute of 37 Hen. 8. rtlp~, 1ge fiNn be tllerk fa long aa 
toe Cuilos fbail continue til IJia ®fttcc, tJemeanfng f)tm£eIf well; 
but tbe [mO!tl£l of tfila Statute atc, ~bnt tbe Cufios llJnll mal\e 
toe ilClet{\ of the }j3eace to etHntc tbe IDfftce fo long 05 be ftJflU 
nemcan btmfetf welt ttl tbe £Dlficr. ]t noea not fap aflloflg il~ 
be continUE£) CuHos, fo Ol3 be tJemrnn bimfelf well; ltlbi(l) me tbe 
[[loroa of tue 010 Sratu~c, lint fimp!F gnU ~llrolUtelp, fo IOtt!! ii~ 
~e wen t~:nr(m [)tmfelf 1:1 tu£ ~fft(~. 

lflow 
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jf;low, ®p fLorO, '([b(6 31 take platnl!, to be an (!fffate fo~ )Life; 
fo~ if anp juniclnl o~ miltiffcttal £lI)fftce be groute'D to on1' ~an to 
boUl, (0 long as be bebau£!J bfmfclf wrll tn tbe ®fftce, tbat b,1 an 
Q,fftate fo~ )Lffe, unltfs be lofe it fOl ~if3beballtoUt. \2>0 waa 
€3'!tt John Waller'S:) ([are, 06 to tbe ®fftce of <2l:beif1l3aton of tbe 
Exchequer:, onn fa mas 3iuffire Archer'a QCafe fn tbe time of King 
Charles tue II. Jl)e UH19 mOi)e a ]tltlgc of tbe Common-Pleas 
quam diu fe bene geiferir,. ani) thouIJO (je wag tJifplilceD as fat 
as tbep COUl'D,pet be c:ontil1UCn lunge of tbat (!COutt to tbe time 
of fJts IDcatb; ann bia name l!H1S u[etl in all toe Jfinea ann otgee 
Rc(o~ns of rbe ([ourt: ann fo it fa in aU Qtafe$) of ®~antll from 
tbe n,tng, o~ from anp otbet Werfon. 

!ann (ben WHO pout fallOUt, ~p lOltl, 'Qrbia Statute of Will. 
ann Mary oppointtng tbattbe Cuftos Rotulorum aJan be malle at. 
(o~ning to tbe l\3louifion of 37 Hen. 8.llUt tbe <ltlerk of tbe J13eace 
UJall remain (!clcrk, af3 long 05 be tnell tJemean9 bimfelf :n bi£S 
IDffice; tbat i~ a quite Different limitation from tbot otber Statute 
of Hen. 8. anD tbe onlp qualificaUon of bf5 (!i;(fate in [be ~lficf, 
fa bp tbe MlO~Da of tbia Statute, Duting gootl 13ebauiour; ann 
tbat is all <lEffate rOJ lLife, unlefs bt$) ml9bebauionr in bi~ 
IDffice : ann fcom tbence31 am Cute it CatUlot be (!tollecte)),al1 out 
of tbe mO~bS of tbe Statute, Gibat be aJau be remouable bp tbe 
Cullos, o~ bp tbe temObal of tbe Cufios, 01 bp anl' boOp elfe, 
but fo~ ~i5beballtour. 

~1' lLo~b, 31 conceibe tbel' [Om fino it aa barn to make out anp 
fucb 3!nference from tbe intention of tbta Act of Parliament, from 
tbe [[1o~ns tbat be aJaU be remobable anp tuapll but ro~ ~iroe .. 
lUeano~: 31 confefll it tum be barn bp an implacit intentton ttl 
tbink, tbat lllben tbe Statute raps be llJall conttnue fa lang aa be 
Demeans btmfelf tuell, tubicb gfbes btm an flfffate fOJ lLife, anp 
(ltollateral mOlna «Jouln take tbat <!Effate OUt of blm, ann make 
bim to bolll bill SDtftce no longet tblln tbe Cufros contfnUCfj Cu .. 
fios. 

13ut, ~p JLo~n, 3l take it tuUb fubmitftotl, ftom tOe wbofe 
frame of tbts @tatute, it is plain tbe Parliament niD not tlltcnn 
to t£tlo~e tbe Stature of 3 7 Hen. 8. in aU W'otnt~, but ntb intenD 
to tutu mouln tbiS ®ffice of tbe <Ztlerk of tue ~eacc, tn al1otber, 
ann a bctp l1tffetent mannel:, tban oa tt floon bp tfJftt Statute; fD~ 
if tbep ban intennen tbe otber, tuere ban It££i.l been none no mOlr 
tban to babe repealeD tbe @)tatute of Ed w. 6. ann tben aU (Jun 
been as it Uli.H.i befol£ ; but tbat toep babe not none t jfoJ tbelJ 
babe inbren matte tbe Cuftos Rotulorum to be aa be wsti b£f(1li~ 
bp tbilt Statute ; but tue ®10l0tf concrrntnlJ tbe <l1:ler&ft)ip of 
tbe l\t>cnce ate quite otbetWif~ tban tbc [QloltJ~ In t~e @)tatutc. 
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Parch. ') W. & M. 
~bfS ~tatute of William nnll Mary niffetfZ In manp tbtnga from 

f.lotb OUt fo~mct Statutes. 
Fidt, 3\n tbe mO~n!) tbat baue been mClltionelJ bow long be 

fiJall remain in fits ~tIfcc, fa long onlp as be llJt1U 'Demean btmfelf 
Well in it, tbat f~, fimplp ann abfoluteIp, tllttbout nepent'lanct; 
upon tf)e Cuftos, o~ upon bt£s remoual out of bia ®tfice. 

3lt tlitTers in tOe manuel: of putting btm out, tbat i~ bp Q!:om
plaint to tbe 3lttmce~ in @letrfon~, ann tbat in [[l~tttnlJ, finn tbat 
p~ouetl befolc tlJem; anti tben tbep upon tbe ~~oof map rufpcnn 
o~ nt[cbaclj£. JaOlll tbefe Cltircumftanceil were not necetfarp befo~e; 
fO~ if tbe ~Ierk of tue @eace ban ClCommitten it ~irOemea!1o~, 
bauing but an uncertain ]ntcreft in biG !iDfftce, be migbt be rc
tnOUen \1l{tbout CZi:otn1)lalltt fn W~fting; tbe Cufros mtgbt babe 
pttt bim oat bp tno~n of ~outb, a~ tb£ <!taCe fa in Dyer, 114. B. 
lUbfcb 31 tuke to be 11 fat ftronger <!tare tOiln tbi,;; ; tbe J1o~n Qtbfef 
3Jufltce of tbe Common-Pleas, bp toe optnion oftbe wbole Qtourt, 
ntfcbargen Vaux a Philizer fo~ Wi(i.1emeano~ tn bi~ !JDtftce, ann 
@>Ulo~e tn anotiJec; but tbete lUaa no JReco~n of tbffJ Dtfcbargc 
nmne upon tbe moll, no~ Vaux calleD to anftner, atcolning to 
)LalU, ann tbere it t~ refolueil a goal) Difcbatg£ notlUftbffann· 
ing: ann (ute tbe 3lutltc£1l of ~£ace mflJbt tUucb mo~e ealllp 
IDtfcbatg£ toe QI:lerIt of tbe li!>eace, tf be ban fa uncertatn at! 
3lntere(f; but now tOts "Lam requtrc£s tbat tbe C!l:omplafnt mull 
be tn m~fti"g, anD p:ouetJ, tubicb argue a tbnt tbe~ tbougbt be 
ban fuct an lInteteff tn bt~ ~1ffce, tbat be tua~ not ftfgbtlp to be 
ouften of it. 

tlall tben, ~p lLo~tJ, [[(ben be is;l put out, it nitTetf' in tbi~ 
too, tbat tbe 3lulltce~ of tbe }1!)eace map naUl appoint a QI:lerlt of 
toe J.E)eace bp tbiS 0tatute, tf toe- Cuftos neglect to name 011& 
befole tbe nett ~emon9: 3lt f~ true, it bl not faiU fo: bolU lunit 
be fiJaU bolO toe place tnbom tbe 31u{ftc£s put tn, tbat f~ not ma
terial to OUt Cltafe at p~eretlt : !)Sut 31 tbfnk upon tbe tubole face 
of tbe act be IlJOUlO babe tbe Came ~l1ate in bt~ ®fftce, a~ be 
ban tubo ttlaa put tn bp tbe Cufios, becaufe it bl faln be llJan b(. 
liable ann fubject to tbe fame taenalttca ann <lCottllttfon~ b£fo~e~ 
mentioneD, ann to be lRcmouen anti DifcbatJ,Jcn itt tbe (ame 
manuer; ann if tbe Guftos ban not nameiJ a Q.t[crk, ann tbe 
J]tllltce1l ban put tn O;t~, tbe l'eafon of tbe tbfl11J attJuc~ be mnff be 
in upon tbz fmue ~ern.t~, ('~ if be Were put in bv tDe Cufios,. 
UDon robore nCl\'tect illt\) nefault be Uli1£S put fll bp toe ]ulliceG. 

gnotbet tlitTercnce tr;~~e fa in tbi<J Statute, from l10tb tOz fiJ~· 
mer :- ann, mOlcb {nOcell, iG a uniJllhlt tlifference from otber !lDf
fice~ ttl tbe fLatu, nntl tbllt is, be mull takz ;1:1 [).ltb befo~e be r.n
tel: upon tfJe Office, tUtH fJ£ r:ettuct biHb rril)('!t O~ '11m !Jlue a!1~ 
tbtng fo~ ir ; tDhl 10,1:; ne;.J~r incumbent lIlla~~ (be ([leck of toe 

lSeate 

;Il 
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}\Deate befo~e, l\Ol upon anp otber IDfftc£t of tbe lLatu. 31 know 
It jfj true, tlje Statute of Edward tbe 6th" tnbete JF>~obifton i£1 
maue ogainfi buptllg ann felhng of IDtl'icea telating to atlmint~ 
rtrtiUon of 31u{f{cc, putg IDifabilUp upon him tbat grant!J tue 
~hlC£l ann upon tbe W'ilttp tbat ta let tn. 1l3ut tbis Statute tJoc~ 
not onlv. no fa, but it glues tbe JFo~feftUte of noubte moat tna~ 
gtben anO tecctbelJ, tubicb t~ beponO tnbat attp ]Law uatb iJone in 
tbts 5(n'O befo~e. . 

!from all tubfcb, mp JLo~'O, 31 cOltclutJe tbat it apprar£l tuat tije 
]ntention of tbe l\!)atliament tuas by tbiu aa, to new-mouln tbe 
IDffice, ann put it ill otber fltircumfhlllcc5 tban it WfHl tn befole ; 
anll tbetefo~e 31 take it, rup 13uftnefa is to keep clofe to tbig Sta. 
tute; ann if 3l flJoUln go about to enquire tnto tbe ilDltginal of 
tfF otbet IDfftce of Cuftos Rotulorum, 31 fiJouln ambulare in tenee 
bris, tf)at t~, 31lbOulD attempt to no a tutng', 3l11Jouln be able to 
make 11et1' little of. f1le batb been a berp ancient Q)tTtcer, ann of 
tonfibetable taotuet in tue (!Counttp; be keeps tf}e lL\ecoro~ of tue 
([totun ill toe (!Countp, anti n~atnG up 31nbictment~: (tbfa QtOUtt 
batb takell notice of btm a~ a knomn i>fficet , ann 3! know tf)f~ 
(!Court batb linen bim fOI "ault~ tn bts IDfftce; be hl an i1ff'icec 
known tn tue lalU, ann a ~tnitlet of Qtommon 3!ullice to toe 
.£lotion in tbe (;!tounttv~ 

ann tbetefole 31 tuink, l11ftb eubmitfton, tbe }1!)atlfament'~ 
~eanfng tuas to fettle tbfs £ll)fftce, fo tbat be moulD not com& 
tn bl' Qtoltuption, an'O tbnt be tlJouln babe <!encouragement to 
l1emean bimfelf tuellwben be notf) come in. fitue ACt oatb not fll 
tatefullp p~obibe'O fo~ tbe Cuftos bimfelf, wbicb tuep tbougbt fPa~ 
no~atp ann ~itulat, ann not (0 neetlp fntetellen in tbe Win(
fltation of lIullice to tf)e Jaatton, ann tbetefo~e be map be in anti 
out at the ming'~~learute; but tuel' take cate toat toe QI:lerlt of 
tbe ~eate, tubo iJ:; a S)aintaet of lIulftce, fiJouln balle a mo~e tltetJ 
eftate tn bia ~tfice, nnn bR11e etlabltllJen particular fnuaUficatt
ons fo~ bim. 

91 cannot rap bow it lUaS befo~e tbe Statute of 37 Hen. 8. '1l3ut 
31 tan (ap tbat it tuas granteb fo: Ltfe befo~e tbat Statute; fOl tbe 
Statute it felf faps fO, ann (eta it fo~tb fo~ a Oi5!febanCe , tbat fute 
mull be tbat it tuas grante'O to un!llttlful ~etron~ fo~ lLife, o~ elfe 
tbe meet ~~ant fo~ )Life tf$ a tltange Itinn of ®ztebance, ann it ia 
a <Jij~i£bance if it be ont tbat tuns tb~ougb tbe tubole Qtommon 
fLaw, as to minifierial £[)fftces; fo~ aU tbe i'lIices in tbiU <.!tourt 
in tbe ([bancet~, in tbe Exchequer, in tbe Qi:ommon taleas, anlJ 
lJ£netnllp aU ouet tbe U\tnnom telating to tbe anmtnttlrt1tton of 
Jjuffice, ann eben tbe 3lubges tbemfelllCs are !lD1ftCCC5 fO~ IUfe; 
ann l11bp tb£te fiJouln be mo~e of a ®ltebance in tbts <leafe tban in 

tDeic~, 
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fome felU tltJctt CUlut one~ mJp GC etcepten inDeeD. 

~nn,mp JLo~n)tDoun~ j; cm1!1(,t filp tbi9 piace Wi:~ 2uer C;tEWLCi) 
anctent!) ro,fo~ tbep UJiIl teH me tbcre 1Ua~ il time Duen t[;ttt~ m~tc 
no 3Iu{ticc~ of toe J;lzuce ; ann tbta bein~ tb?it Qt{Ctfi, t~ete lllju 
a time \liven tbere l.Uu~ no Cltlerk of toe W'cilce; pet 31 call teU, 
tbat bffo~e tbere \Uere 3luLltcef;; of tbe ~eace, toete mete QIonfet
bato~s of tbe W'eace , ann it is Hke tbep ban tbeit Qifertt in tuefl: 
<ZtOUtt~ to '01.1 tbelt 15ufiner~ fo~ tbem, ann keep tbe lRecolus, 
ann it is like!!, tbtSJ IDffteec tnafj in 31mitation of tOut. ']3ut 11 
cannot tJirctllp tell bow tbingfj mfgbt be, fo~ tbiS ~uttet 113 aU in 
nubibus. 

1But 31 ttltl fap, ttl!' JLo~n, ]f tbe ClClcrkf{Jfp of tbe !peace wa~ 
not gt6nten fo~ lLife btfo~e~ 31 tI)iuk it bUll been better it ban c~£a 
[0, anti tuill be brttct noto tf it be fo, anti nat Jeane it a~ flit 
lWC£ttatn lutcrell: ann 31 tbink 31 am julltfien tit tufa IDptnion bp 
toe )f>lactfce of tbe Wbole fLaW; fo~ rurclp tbe )Law wouln not aD
mit tbat gcneralip the IDffic£a of ]ut1ic£ lljoul'O be granten fo~ 
ILtfe, if ft ban not tbougbt tbat it 1.UU!j better tbe!' fiJoulD be fa, 
ann cettainlp it ts better tbe!' 11Joul0 be ra, ann tbat tao ttl man!? 
lR£rpeLt~. 

jfltn, 3lt ta better (01 toe IDfi'tce; fo~ if tbe ~art!' be tn fo~ 
lLife, be tutU take male <!tate to coIlect tOe beft )13J£cetJents fo~ 
n~a\t1ing up 31nntctmenta ann other lReco~ns fo: tbe ~iU1age-, 
ment of an ®tftce wberdn be is to £penll filS mbole lLife. 

~ltn 31 conC£ibe it hl better fo: the IDfftCft, fo: be tuill babe tbe 
mo~ (!Encouragement to tlo woat belongs to tbe Dut!' of tbe ®f
tfee tuben be knotus be baa a Utell (!Effate in btG IDfftce, ann tbac 
Will make bim look betp carctaUp to tbe lRfgbtf;; of tbe IDC .. 
fiee. 

gnll 31 Ukcf.nt(e conce{Ue it fa better fo~ all toe @lubjcct~, tbat 
it l1)oulll be (0 ; fo~ thep mal? tueU etpett to babe 3lu(Uce better 
1I0ne bp a ~all tbat i£i boutfO to it upon tbe Penalty of Jfo~fcttit1g 
il Place tUiU be batb fo~ hi~ lUfe, if be bcbabe btmfclf well in it, 
tban bp a ~all tbat map £tpea to be turne'O out cuetp nap, o~" 
fo~ a tltgbt oceation; fOJ it hl oU one to bim \tJbetbet be bebaue 
bimfelf tuell OJ ill ill a Place be cannot p~omife bimfclf anl' Qfn· 
jopment of, (bougo be bebauc bimtelf neber (0 tuell; nnn fo tbere 
map Ile mOle Damage Ol 3lntnrp from Curb an one, tbal1 from 
one tbntbatb n fieen Qfffate ill bf~ £lDffirf. 

[[(ttb POUt JLo~nllJip'~ Jfabollt, 31 rap it is no butt to anv bo!!!, 
tbnt ft llJouln be nil IDfftce fOl tife, fo~ it bntb an anneren <!ton
bitt on to be ro~fcit£n upon ~(Gnetm;lno~:i', anti tbia barb been a 
([onllitton ann J1!>~outfion onnct£tJ bp tbe lLam to all Offices, 
tgep betHg m:tuft~1anl) ~1t!)twmeanom£\ tn tfle Office!f1 fl '16!cacb 
(If ~tUa. [1 u u ~"no 
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anD teul!' 31 tbink it fa wOlfe fO~ no bOb!" but fOI tbore tbnt 
babe tbe placttt!J ann tltfplactng at tbeit ~Iearttre, bectlufe 
tlJev cannot biutl tbem to fueb eDbfetbanee ann i'beDience til 
tDcm, aa If tbep ban a J.l3ower to turn tbem out tf tbep WOllto 
not no \1.lbilt tbe!' mhJbt babe a mtnll to babe tbem DO, it is tnttl· 
tioua in no othet tefpea tubatroebet; ann 31 tbtnk tbat tnm not 

"~~ t..f be tyougbt n Jj!)ubltclt ~ircbfer. 
31 conCCib£ tbtG milJbt be (ome reafott fOJ tbe makfng tbiS new 

ACt ; fo~ tbe Parliament migbt obferbC, tbat (ome !@car.e befo~e 
tbere ban beelt rrreat (banging of !1Dtftcea tbat UfllaU!i toere fa: 
)J.,ife, tnto IDfficfS quam diu placuerit, tbfS i£l bet!' well knobln 
in Weftminfier-Hall; ann ]lntn {motu fome of tbem mp Celf, pat~ 
tlcularlp tbe 3luogcs of tbe <Ztourt~ of Common-Law, ro~ lJ mp 
(elf (among otbers) loft mp 3lUllgftj Jl3lnce bp it, ano tDts mtgbt 
be tbe tearon tubp tbe Parliament put~ tbtg GDatb upon toe ('[Ierk 
of tbe Jr)eace, tuat neftber llirectlp Ol inntrealp be b,lO gluen, 
Ol tuouln babe giben anp tblnlJ {oJ tbe ~Iace. 

31t iSJ pomble tbep mfgbt take notice tbat tbe urual wap tua~ to 
applp to tbe gsecretarp in Qtbaneft!' fo~ QtlerkllJipS of toe ~eace, 
ann lUben tbe bargain wafS mane tbat (ueb an one {bouln be 
fZtletk of tbe j)t)eace, gibing CUeD a ®iatuttp, tben rucb an one 
tuaa to be maDe Cuftos, afS wouln make tbffS ~an Cl.tlert of tbe 
~eace; anti (0 tbe CuftodesRotulorum were cbangeD manl' time~, 
anti at one time altogetber, lUben Cucb apPlication lUas maDe; 
fo tbat in effect tbe qtletlt fira mane tbe Cufios, anD tben tbe 
Cuftos tbe Qtlcrk; fo~ tbe <!Clerk gabe tbe ~ectetarp a <I3~atuitp, 
alln tben be tuas to be <Ztletk, ann (ucb a one matle Cufios as 
WoUlD make biln <ltletlt. 3/ apPJebenn toiS map be taken notice 
of 11p tbe Parliament, it befng Co mucb In ufe be rOle, anD totte
fo~e is tbcte (0 atiet an i'>atJJ tmpoCetl upon tbfS £Diffee as uebet 
tua~ be rOle, no~ f~ tfOtu upon anp otbel: £Dfftce. 
~p LOllY, lIf tbe Parliament ban CUcb tbougbts as tbeCe ate, 

Inbtcb tbouln be tbe mea Cons of ue\l.1 moultltng tbt$J SDtTtce as :) 
tonceibe tbfS aet notb, tben 31 cannot app~ebenn tbat tOep WOUlD 
intenn to make bim remobable at tutU, but gibe bim Co fireD all 
flCtIate tn biS SDfftce, as llJoUln encourage bim to bebabe fJtmretr 
tueU in it. 80 tbat ance nettber tbe WOlDS of tbiS ~a, no~ (be 
intent of it ate (utTtctent <l!jlounns fo~ inferrtng toe <Ztlet{t'll being 
remobable fOl anp tlJfng but £IJ1}{utlemeanollr, 31 bumbll' bope POUt 
lLolllfiJip tuill tbtuk bt is not fo. 
~p Il,O~b) as fOI tbe DefenDant ~lt Fox, 3J concefue, as 31 

fati), be is not qtletk of tbe ll:leace. fo~ tbe Statute or w. 
ilub . Mary CapS$ be lball erecute tbe gr)fftce, ann take tbe Jfee9 
to~ Co long ttme onlp ftfS be tl.J~1l bebft\lc btmfelf wen in it ; 

but 



Pafch. ., We & M. 
but tbe Derennant is; mane 1Ztletli atcO~Ding to tbe mOlDS of 
the Statute of Hen. 8. lUbicb nte qufte otbetiDire tban tbofe of 
tbfa Statute, ann tbts being tbe laft lLatu iSS to take place : 
~o that 31 tb.U1k be is not mane Qt[erk of tbe ~ea,e at aU, 
an'll (0 not intitulen to tbe gees; of tbe flDtTtce; but tbe 19h1. 
{nUtI iSi <Ztletlt of tbe J1t)eace, ann ba, it tigbt to tbe Jfee,s : 
ann tberefole 31 p~a~ poUt 3lubgment (01 btm. 

2 ......... A 
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DE 

Term. Sana. T rin. 
Anno Regni Regis & Regince W.&M. V. 

IN 

BAN coR E GIS & REG I N lEI 

Die Veneris tricefimo Junij. Anno Dom. 1693-

Harcourt verfus Fox. 

This Day the Court delivered their Opinions in this 

Mr. J. Eyres. 
Cauie Seriatilll. 

HArcourt is U»lafutiff, anb Fox iSS DefenDant. €fJt~ is art 
Indebitatus AfTumpfit fO~ 40 s. dlpon non aifumpfit 
1l31enbetJ, ~ue Jlurp finn a fpecial dlernta. Qru£!' finn toe 

net of 37 Hen. 8. anti feurral fltlauCea of it concerning tOe Cufios 
Rotulorum, ann tElerk of tue Jl!)eace; ann tuc!' afCo finn tbat tue 
,act of tbe lira of tbia Il\fng ann mueen about tue QtommUfto
neta fo~ tbe ~leat @leal, anO feberal c.!tlaufefS of tuat act, re-
lating alCo to tuofe IDfftCfSj of Cufios Rotulorum, anll <Ztlttk of 
tue ~eace. 'Qtuen tbep finn toat after tue maktng tuat lall ala, 
tbe ~arl of Clare \rIag nulp conrututen Cufios Rotulorum of 
tbe ~ountp of Middlefex, ann afcetiUartJ.a be nin bp mZittng 
unnet bia JPann ann ~eal, wbicb toe 31urp fiun in h;rc verba, 
appoint tbe Jl!)laintUf to be (!Clerk of toe ~eace fOI toe (!Count!', 
to boll) ann (/ftecute tbat i)L1tce bp bfmfelf, ol bfa fuff'icicnt 
IDeput!', fOl fo fong time 811 tbe JjDlainttff IlJoUlb wen nemean 
btmfelf tberefn; ann tuel' ttkewtfe finn tbnt toe ~Iafntfff at tbz 
time w[)en be lUa~ namen to tbt~ gomer, tuaa a lE?£J[an Rdit1ent 
lL1tlJ!a (be ~ollmp ~ ann capable of t1)!-" r~li1ce; ann aftte
- --- Ulattl~ 
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tunrn~ at u ~emon~ bero fo~ tbe Q1oantlJ, toe Plaintiff l.1liHl tltHv 
ntlntitte'O to toe Office, nno tmfp ecerrlfco toe fame. ~bep fEr-. 
tIler fino, ~bat on toe 5th of February, tn tbe 3d ~ear of ttl£; 
is.iniJ ann m.ueen, tbe Q!;nrl of Clare 11JiHl temLr~£iJ ftom being 
Cufios Rotulorum, nan toe QCad of Bedford maa [mIp conffttuten 
CuHos,ann be bp tlJlittng unnet bfefPann antl€lleflI,founn Hkewtfc itt 
h;rc verba, nameD anb conffttute'D tbe Defendant to be ([Ier{t of 
tbe lI3eace, to bolO anll e,rercffe tOe Office tluting (ueI) ttme iHl 
be ftJoulD remain Cufios, rbe Defendant bemeaning bimfelf tnell 
tberein ; ann tbat toe Defendant nftettllarna, at a !lnuarter ~er. 
Oona fOl tbi1) Coun ty Wa~ nUl!, aDmitte'D into toe Office, aun nu~ 
ring toe tunc toat be ban ann e,t£cuteb the Office, DiD tccefile 1fee~ 
belonging to tbe Office of ~fetk of tOe ~eace, to toe unlue of 
Five Shillings; anb tf upon tOe tubole ~attet toe Court noe£' un .. 
junge tbe Defendant nitJ alfume upon btmfelf to pap tbifl ®one!" 
tbcp finn fo~ toe Plaintiff ; if ctberwifl~, toep finn fOl tbe Defen. 
dm~ 0 

ann upon tOt!) fpetfal dlettlfct 3/ am of opinion 3lutlgment 
oUlJbt to be giben ro~ tbe Plaintiff; 31 UJall not gtounll mp feU in 
nt\1ing tOt~ ]ungment upon tbat mbttO tna~ mucb infiffe'O upon at 
tbe ')5ar, tOat it \Uns; platn \DUbin tbi~ (pecfal (J]ertlict, tbat OOWz 
cller It bappenell 09 to tOe Plaintiff, tOe Defendant couill batle no 
Qtftle to tOta Office, beC8ufe bta appointment noeS) not purCae 
tOe mO~tl~ of tOat lall Ad, it bring onlp fOl fo long time as tbe 
earl of Bedford temaincb Cuftos; fo~ 31 take it, tbe Plaintiff 
muff recoutt bp tOe ~ttengtb of bitJ olDn 'C!!:ttlc, ann not bp tOe 
meakner~ of tbe Defendant's tJrttie ; but tuttbnl ] am of opinion, 
ti)8t notUlttbffanntng tbat JLimftatton In tbe Defendant's Q!5~ant, 
ti toe PlainrifftuUil uot ffillllCletk of tbe Jj)eace, tbe Defendant 
111oulO be ~Ietlt of toe l~eace_ Witbin tbi~ act of Jj!)atltamettt ; 
fO~ 31 take tt, ttie Cufios Rotulorum baa ontp a W>owet to 110mt~ 
nate, ann mben once toe <lI:lerlt fa in biG QJ;ffate in tlJe Office,be iG 
fetUe'O bp toe Statute, ann not bp tbe Limitation in tOe WNllt:; 
attn it ia like toe (!Cafe in Dyer I; 3· b. fiLfJe (!Cafe of tue li\e2~:
fie\; of tbe Admiralty tnbfclJ tuaG lJrantetJ to t1n~l, ann tbe lange!: 
lLiuet of tbem; tuberena toe Q!:tHlom flllen~en UHHJ of a lini}t.f 
~etfon, mrD tbere it lUa£) mucb infillci) upon tbelt tbi~ tuaa an ~~! 
Limitation, anD tbat tlJOU\U atloin tbe ~~ant; but it was beln (" 
t{)ertutfe, ann tout tue ]ntereff ta bp tbe ([ullom, ttnil not u1' t{? 
)Limitation, Gnl) fo tOfte it i~ plain, tbou~b It be an tIl lLtmn;3 
tion anll momtnation that woulO Hot aboro tbe Defendant's ~i6 
tIe to tile Office, be britt(\, in bp tbe Statute, i,m'!1 tbe Cufro~ {P:0" 
tn!J notlJillJJ but tbc Y1nmillGtlon UF~·I?Oft ~tl~' O;)_:,;.~\orl, 31 ~l~i;'.~ 
bf!~ nllti)ittfJ in it. 



15ut tbat tnbicb 3l founn rup 3!UlJnmmt upon t~, flCbat tbe 
Plaintiff l'i11£~ coutinue tlill QJ:lerIt of tbe Peace, nottnttbllan11ing 
toat tbe Q.Eatl of Clare i~ remouen from being Cuftos Rotulo
rum. 

We art" 3! mua conrer~, tnttcb fn tbe natk ass to tbe begtnning 
of tbe Office of QJ:lerk of tbe Peace, ann ass to 1Ubat ~llate anti 
flCerm be ban in tbe Office anctentlp tbat no tllbere appentetb fur
t(}et tonn tubat map be colleaeiJ out of t(}e PJeamble of tbe Sta
tute of 37 Hen. 8. tubicb noe~ recite tbat till tben, of late tbe 
Cufios Rotulorum ban tbe Jaominatfon of ~Ietk of tbe ~ea,e, 
il~ tbe 4Zl:f;ancellour o~ meep£t ban of tbe Cufios, ann tbat feberal 
unlearnell ~en ball tben fo~ (eueral late t0eatS, got ~lantss of 
tbtG Office fo: tbeit lLil.1efJ, tubtcb being recttelJ tbete ta be mifa 
(biebou~; to tefo~m it; it t~ enaaen tbat tbe Cufios fiJall be ap: 
pointenbp tbe mtng, ann tb£n be to appoint tbe Qtlerk of tbe 
Peace, lllbicf) Qtletk of tbe Peace tuafJ bp e.tPlef~ limltatfon Of 
tbat 9:ct to boUJ tbe i'fftce fo~ (0 {,ong time afj tbe otber remaineD 
eufios, (0 aa be nemeanen bimfelf boneftlp in tbe ilDffice, tllDfcb 
i'fftce tt PlOl.1tt1eS tbe czr;lerk map et£cute bp bimfelf o~ bbJ Depu
tp, fo as tbat Deputp be anmtttet1 bp tbe Cufios, ann be rufftcient 
to eteclite tbe Office. 

')51' wbicb Statute,to remettp tbe ~ircbfefS complainctJ of in tbe 
act, tOe Qtletk of tbe Peace b.l put tuboUp untlet tbe J130lncr of 
tbe Cufios Rotulorum, balling biSi creatton ftom bim, ann a laow
£t to make i1 iDeputp bp bffl ~pp~obatton ant1 bbl i)uration lUitb 
bfm, befng to continue tnitb {Jim in tbe Office £0 long as tOe otbee 
continuell Cufios, bebabitllJ bimfelf tuell, ann tbe [[{OlbS (un
Icr~ 'Otfp{acen i:lp tbe Cufios, 31 take it,) ate to be itltetp~etel1 fOI 
~tanemeanour, tnbfcb 31 take it b!, tOh, {lct tbe Cufios mtgbt no, 
ilnn tOe ~emonSS of tbe Peace ban 110 lJllotuet to ntfplate Otn1 of 
aU; fo~ tfjougb tOep being tbe QtOiitt tubere be tua~ an Officer, 
U1fgbt fufpcntJ fJtm (01 ~i£inemeat10ut, ptt tbep couln not nep:tbe 
fJim of bits Office, but be mhJbt tlUl conttnue tn tOe Office tba'. 
rufpentte'O'from <!fte,utfon;fo~ the [((loltle, (So that the faid Clerk 
demean himfelf in the faid Officejuftly and honeftly in this Act) 
lUcre ablJeb to ablitlge tf}e <!Effate of tOe QClcrk of tOe ~eace ttl 
bi~, Office, anti to enlarge tbe J'0tuer of tOe Cufios Rotulorum, 
ann to gtbe bim tOat create]) bfm a J1llotuet to tltfplace btnt 
fo~ ~t~t1emealtour, anll not to ret up a Jiurtailtaton tn 0-
tbecS1. 

grom aU mOttO parts of tbt£' act fo }leHnen, 'll tOink it mull be 
ObbfouS to fbetp ~an'%3 (ltl1tJertlfmntug, tbat tbi~ at1lna~ but tJe
claratibe of tlllJat wag tbe JLattJ befo~e tOe makitllJ of tbc ~ct; ano 
tbe cOteft{JtflB' tlefigne'O tn It, tu{lfJ, That the Office of Clerk of 

• tnc 
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the Peace i110uld be filled and executed bJ a Learned, A bk, Ho---
nefl: Perron; ann toe beft ~eana to effect tbiS Qln'O tbe @adLi,-
ment tgoUiJbt to be, b)1 puttiulJ tue Qi:letk of tbe taeace tuUOll? 
unner tbe ~otn£r of tue Cufios Rotulomffi in toe fC'iJcrallRcfpeag 
tbat balle been mentionetl. 

ann ~attfta fo ffanntnlJ upon tue Statute of 37 Hen. 8. at 
tbe time of tbe malting tbfG la(f aa, ttlblCb lUilkf6 tbe El).uefiton 
bero~e us in tbta Qtafe ; ann tbe flfnn neftgnen bp tbat Statute of 
Hen. 8. not being fo tueU cffeaen bp tbe ~eanfj tberetn p~err.rilJt'1l 
tbe W>arltament bp tbff,i Qct, tntenlJtng tbe (arne tbtnlJ to buue toe 
Office fiUelJ bp a Jj!)er(on ellerp map fit to ntr,bnrge tbe t)utp or' 
ir, nefigneD to p~otUte tbe ~etfo~mance of tbfG Intention fJp quHe 
tlifferent ®efltH3 from tbo(e til tbe fo:mer Stamte, aG bp tafuuIr 
tbe (,!tlerk of tbe W'eace lUboll!, out of tb£ ~o\Uet of tbe Cufios ~ 
fabe onlp tbe .momtnatton ann Cllbjelling bim tllben namen to a
llother luti611ictfon, tbat is, to tbe ~£mona of tge @eate to 
lUbtcb be lna~ p~opetl!, an Attendant. 

ann that tbis lUas tbe 3lntentfon of tbe act, appear~ ftom tfje 
feberal parts of it, aS3 particularl!' tbe Cufios Rotulorum's Jao, 
ruinatton fs ab~fogen to a ~£rron refiJlinli tuftbtn tue County, ann 
Qtare ts taken tbat be alaU not be put tn fo~ ~onep, ann tbat 
{ncb ~ftate OSJ be baS3 tn the Office, aJau be otllp upon IJOO'D 15£
"ablaut ; mbtcb 'J5ebabtoUt fiJall be lInDet tbe 3lnrpectfoll of tue 
Court of Semons to tubicb be ts an Officer, anti tbat fo~ tbe 
~eang of obtaining tbe QEntJG lllbfcb tbep befignetl, hla$l bp put
ttng bim tnboUp untlet tne ~oUler of tbe C!l:ourt of 8elTionfj, t~ 
plain, bp tf}eir gillfng tbe Cufios tbe bate ~ominatton, anti gib~ 
tng tbe 8etfions the ~oltlet of rufpen'Dtng anb ntrcbargfng, anll 
in gtbfnlJ tue 'ltlnk of tbe ~eace another <!faate tn fihl 'Office, 
tban tbat 'Oepenbing upon tbe Cuftos'~ ~(fate in bfe Office, lllbicb 
31 tf}ink lnm not be benieO ts 110ne lnbatfoeber ~1late that p!o\1e~ 
to be tn:L aUl, anb bp ntbfnlJ bfm a liJotner to make a Veputp 
lnitbout tbe Qpp~obat(on of tbe Cufios, \Dutcb be coulb not no be, 
fOle; (01 as mp lLo~n Coke CapS3 tn Lincoln ([olleng£:Cll:afe, the 
Office of a noon <!ftpofito~ of an Qct of ~atltament, tG to make 
flton(ftucttfon upon all tbe patt~ togetber, ann not of one part 
onlp bp it (elf, ann from tbefe feberal palts of tbta act taken to· 
getber, 31 tbttlk it tuill not be tltnpen but tbbl tua~ tbe 31ntent of 
19atUamcnt; ann tbis, the Beme1Jp, p~obtnen tbel' Dcl1crn&'O to 
babe tbc Cltlerit of tbe ~£ace'~ Office wetl fuppHen, pnn it brtnll' 
one ')5~ancb of tbiS lReme1Jp p~ertribelJ bp tue act, tbat t~ of taft· 
{ng btm out of tue J1!)omer of tbe Cufios, to tnit, tbt gtuinlJ bim 
a ntlltnll <Zfllate in tbc Office from tb£ Office of tbe Coftos; tbe 
u.loltHl of tbe ACt bet£in ate c£ttainlp to lte conllrufn moff fa l 

boUtoolp to tlnftn£t tbe lntrnt of tbe laUl ~aket'~, ~n1J tbep ate 
tJ 
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to baue tbe l~tJJEff QI:ol1lhu!!fon tUiit tbep cnn beo~ ') in o~tlet til 
{l'01.Hm(£ tbat ]nt£t1t. 

9:ntl 31 no tbfnk, tbat lUitfJout anp firaitt£ll <!tonffruafon botb 
bp tbe latent of tbe lLatu-Waters 1 nnn tbe [[lo~n~ of tbe A4 
tbere til plalniJ? giucn to tbe QLferk of tbe !Scare an ceffilte Uu 
lLife in bf~ Office 'Oct e 0 fa oO'tt'lt2mabfour; fo~ tbe 
£tP~e 9 [,([10rOG of tbe Act ate, to executc-the fameoYhimfelf, or 
his fufficient Deputy for fo long time only as he fhall well demean 
himfelf in the Office; tubicb ~o~n!j in lLanna ann ~enementg, 
a~ Well a~ in Offices, tequtfit£ Qttrcumffattce~ ann QI:eremonteG 
being petfoJmen (013 it t~ fain) 3 lnft. 42 • is! an (!ffftlte fOl JLtfe 
netermtnable upon tbe gcron ')5ebatdoUt of tbe ~artP· -.. 

9nn ttulp 31 take it, tbe e,tPlefe Limitation in tbfa ACt is:; an Qfr. 
(!lIGon of tbe fo~met ~{fate of tbe QI:letk of tbe )j3eace in biG 
office, tnbtcb Was; onll1 fo long fi!O tfie Cufros conttnueo in bfSi 
Office atco~ning to tbe Jaule itt llatu, 

Expreffio unius eft exdufio alterius; 

Qun tbf~ flClauCe tn tbi~ all is a @)ubllantfal (fnactfng Q!(aufe 
no tuap rehlttng to tbe Statute of Hen. 8. ann as:; to tbe Clerk of 
tb£ ~eace, fJiS5 (!faate tbetebp Itmiten reem~ to be as ft tnere inc 
trotJuaibe of a nflU ILalU ; anti tbougb tbe mtoln~ are penn en fn 
tbe afftrmatib~, pet tbep no imptp a negattbe, tuat be aJan babe 
tbts <!fffate tn bfa Office, ann no otber. 

[[(bere a {ubfequent Statute afftrmattbe hl a !Repeal of a fo~met 
~tattlte mane concerning tbe fame ~atter, f9 a large Jfteln to 
tualk tn, anti no map perttnent to tbts <!tafe ; fo~ all tbofe ~ta
tutc£' tJepenn UPOll tbe penning: ann tbe 31ntent of the Makers 
muff be colfer ten out of tbe mOltl~, bow fat tbe!' meant to re
peal o~ confirm; ann tb£refo~e (eabing tuat (!tontl1)eratton, 9i 
11Jall ratber betake mp felf to tbat tnbicb fa mo~e pertinent to CUt 
~urpore ; tnbfcb iSS, €bat @)tatutes; fntrotluctUlc of a new Law 
penn'D in tbe atftrmatlbe, 1)0 aUl1ap~ repenl fo~ntet ~tatut£s; con
cerning tue fame ~att£r, ass implying a negattue; ann if tbf{; 
be a nelU <!Etlate tn tbiS3 IDffice treateD bp tbi~ art of Parliament, 
a~ plainlp it ts, it being biff'etent from tbat ltlbicb Ulass tbe fo~met 
<!CRate bp tbe @Jtatute of Hen. 8. 3l tafte it, tbta ~tatutc fntro
nuctnIJ a nelD Laln being in tbe affitmaUue, t'loefJ p!atnIp fmp{v 
a negatibe. ." 

.m0111 tbat afftrmattbe ~tatutes; fntrotlurtfbe of a netu IL"w" 
110 impI!' a negatf1Je , 3! tell' upon tOe QJ.;afe of W crhwen nnn 
;Baldwin, I Syderf. 55. anD Plowd. Com, 1 13. B. Townfend's 
«are, tubete pou map fee a gte-at oral of tbhJ lLt'arning platnlp 
il1ib nomn to tbf~ purpofe. 
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tJoe.q not tmplp n ~;1IlIi1W.H.'..L ~fJilt he f1):1~1 H2't t:,Hn~: i4 Jfo::,'i[jG2L ; 
~H3 tbe <[{«ufe lli0icu crc[ite~ tue QIletk'5 I!J;UJt.: tn iDe Ofii::,.:} 
tloe5l not impIp a 1:£;Ji1tiue, ttb,lt bz HnH \)JJ?c no :t;ct :;~lt 
tOilt. 

'lBefi'Oes, ] tbinIt it wiH not be l1entci), but t[).1t tbe Clerk [If 

ttJe 11Deace tbac':) nametJ bp tbe ]u{f{ce£s upon [)efiluH of ti;~ (' u
ftos'5l ltOmith!t{ng, fijaU bane an (!l;ffitte fo~ ltfe in !Jl·j Office) tel 
tben it t~ flHtnD~{lltue unquefiionublp or a neto)Laitl, f06 tbe 31i~; 
nice5l baD no fLf~J l.,:}owrt befo~e ; nn'll tn HJllt <[Cufe) iftbe [[(o~n£l 
I)u'tl beclh That he ihall execute the Office for 1'0 long time only 
as he fl1all demean himfelf well in it, mbo win tump cbat to babe 
been an Ql;f~llte fo~ 11.,1(£ r ~ut tbourrb tye CZuo~n9 ilte not (0, pet 
?1 tilitc tt~ tye ~ti)mte ui'ltb Done tbe fame tbing :, fOJ tnben b\; gOJL'~ 
tbe 3luffice£J JjJOUlct to nomtnate tn nefault of a ~Dmtnattoa btl 
tbe Cufios, anO rap", one fo nominateD fi)aU bate tbe Office un
liet tbe fame lLimitattonfj anti W~ol1tfae£) us ate befo~e memtonell 
tn tbi~ ~ct ; it t~ plain, tucre 19 itO Limitation tn tbe tlct, but on= 
Ip tgat be UJaU bolO it fo~ fo long time IlfJ be nemenna bfm(£lf ruru 
til it t 'QJ;ben fbe t0~O\)t(o b£tng antiC]) to tue orber flCtaufe, it ifl Ilfl 
mutb a~ if tOe Ltmitatton baD been in tOilt (ltlaufc • 

.IDatu, 31f toe 1lt)atltament tHO tntentl toe Clerk put in bp tbe 
3lu(ftC£5l, fiJoulD babe an QfUate fo~ JLifc tn bill Office, tben £urelp 
tbe!, nitl not tntcnn tbc Clerk tbat tfj put in b~ tbe Cufros llJOllUl 
babe a lefSS o~ a greater, o! otber \!fffate tban tbe Clerk put in b!J 
tOe 3lUllfCffj. 

(lCbetefo!e upon tbi1i1 Q!t being tbu~ peune'll, nntl tbu~ conlltuetl 
il£' 3\ take it, ougbt to be fo~ tbe iReafona tbat 31 balle mentionell, 
3[ no conceiue tfjat tbe Wlatntitf continues Clerk of tbe W>eace, 
notl1lttbltanlJing tbe iRemobal of mp lI.,O!1J of Clare from being 
Cufros Rotulorum, anD toat be ta men entitleD to teccibe tbt~ 
5 s. t£ccillCO bp tbe iDefcnnant out of tbe fce~ of tbe i)fftce: 
~nn tbetefo!e 31 tolna ]ungment ougbt to be giuen fo~ toe ~Iain; 
tiff. 

Mr. J. Gregory. 

Simon Harcourt i,;s prafnttff, nnb John Fox fa tbe Deftn'llant~ 
~bh.l ia an alltott on tue '!raCe, Ulbeccfn tbe ]m:p finn a fpfctal 
(llerlJict, 1llb{cb j; UJaU not neeD to repent) mp 1B!otbEt Eyres baU., 
tnlJ opencn it fit f.M~ e·rtL'f fole murrtton upon it w, 

ft,t 
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[[lbetber tue ~(alntiff being mane Clerk of tbe l]3eace of tbf~ 
Qiountp, bp tue flj;arl of Clare, moen be Inft~ Cufios Rotu. 
lorum, botb nUl continue Clerk of toe @eoce, nottuitbfhmlJ, 
inlJ tbe <fatl of Clare mae tcmoUctJ, ann tOe <!ElU[ of Bed" 
ford maOe Cuftos Rotulorum, tubo batb namen tbe Defent 
i:lllnt to be Clerk of tbe ~£ace. anti tbe Doubt iJ'$, mOteo 
.of there Uno batb tbe better flCitle to tbta Office. 

tlbe ~attet comes:; in queftton upon tbe QIonffructiolt, ann com~ 
paring togetber of two @)tatute~ ; '\tlJat of tbe 37th of Hen. 8. 
COH(ctntng tbe naming of tbe Cufios ann Clerk of toe Jj!)cace, 
anll tue §Statute of tbe fitft peat of tui9 llitng ann mueen about 
fnabltng tbe ILOll1SS QJ:ommifftoltetSS of tbe ~~eat ~eal, to aa a~ 
Lord ChanceUour, o~ Lord Keeper. 

31 waSS not in Q!OUtt tbe laft Term tuben tbi£) Qtafe tuas arguen 
tbe feconn time, tb£refo~t ] fiJali not take upon mt to anfWet tbe 
Objections tbat tune mane on eitber fiile; but ]I UJau onlp applp 
mp felf to confinet tubat (lConfttuctton (6 to be mane upon tue atl 
of tbe ficff of tbts ming ann .Queen, ann bOUl fat it ettber con
tiffs with, OJ iSS repugnant to tbt fOJmet @)tatute. gnn {nneetl 31 
'bo agree ttlitb mp 13~otber, tbat tbe l\Jlatnttff batb a goon ~ttI£ 
to the Office, ann ougbt to treouct tbe .fees. 

Jfita, 31 no confiner tubat Qltcrattonss tbiSS @tatute batb mane 
from tbe fo~mtt etatutcs; ann tbere 31 finll, 

Firfi:, 3It notb in a ro~t repfal the ~tatute of 3 anll 4 Edw. 6'" 
ltlbicb ban taken the Jaomination of the Cuftos Rotulorum out of 
the mtng, a~ it tua~ rettlen bp 37 H. 8. ann placen it tn tbe JLo~n 
<lrbanceUout, o~ Lo~n Ilteepet. lo~ tbis Ad: {loth appOint, (!Cbat 
the Cuftos Rotulorum UJOUlb be namen, a~ tuas O!llatuCtl bp the 
Statute of 37 H. 8. ann (0 tue Jaomtnattoll comes; to the lL\tng a, 
!Jatn. 

Secondly, ]I take it, tbiS ACt l10tb ab~fnge tbe 190tner of tue 
Cufios, ass to tue namtnlJ of tbe Clerk of tbe )l:leac£ in tbat ~ar
ticular, tubicb is not in tbe otber Statute, tbat 111beteaa befo~e the 
Cuftos mtgbt babe namen anp ~an, let bim Ube tuuete be tuoliltJ, 
to be Clerk of tbe ~£ace; ann tbe common nt>~aacte tuaa, (ltbat 
neitbet befo~e, no~ after tfJe JE}ominatton, tbe ~attp nam£tl wa~ 
tdinent tn tbe <'tount!', but tbe Cll:oUtltp 15ufin£f1l l11a~ aU tranC. 
aften bp a Deputp. Jaow it i~ enacten, That the Cuftos Rotulo
rum fllall appoint one Refident in the County, and cannot name a 
Foreigner Refident in another County. 

Thirdly~ 
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Tbrdly, ]t notb uJ2iO;Je toe t':;omn ct- tl:Z CU~~C)s) nfl tJ tbr~ 
tletermtnnttoH of tbe <Clerk of tbe Peace bf~ Office: JTo~ L(lcn> 
De b£fo~e be wm3 tunoD(\b1e fo~ mifnemCiit10; bp tfJe Cu[b~) nem 
tuat powec ta tran.afetr'u to tfie la(ftcf~ of i!)t 1£'22ce at tbetc 
~uatccr 0cffiona: n~!p, tf uftcr bz til rrmOUl'lJ bp tve GleiTt· 
ono, tbe [ujlos [lotb not at tue nett €llefffolip nomitHlte D;ie to 
be ([Ierh of tue Peace, it take~ fo~ tbilt (litn from {Jim tbe 
poltlCt (If !lilU1lng a ([terh, nnn ttilnefrrs tt to ttz ~uattrt 
~emona, mba baue power to make one (oJ gmt. 

€lo tbat altbollfiD tbe C"fios be to be nmneD, acco~Oin!J or.; fa 
appotntelJ tn tue ~tntute of 37 Hen. 8. pet be tu not to c.tcrCifc 
toe fame potner wbfcb tb,u Statute gaue bim. jfo~ toe great fUuz, 
at on noUl tG, WIJllt altctrltton tOts tutter Stature batI) mane, ttt 
relntton to toe <!rInk of toe Peace ann bi9 Office ? ano tn tOilt 
point tubetbet toe Statute of Hen. 8. anti tbhJ of toe fitll of t!Jhl 
mtUll' anD fil)..ueen, are conCment togctbcr; ann 31 take it tbcp 
arc not. 

jfol tbe ~tatute of 37 Hen. 8. noth !Jiue tbe ([leta of tOe 
l.tDeftce but an ~(fate at [[lill in ofa ®fffce. 31 lU not mean 
at tbe [[1m of toe Cufios, but at tbe JL\tl1g'a [~:.1m anD llDleafure, 
fo~ tbnt @>tatute Caps; £.tp~el1p IJe ftJall continue <[(erk, aa long 
as) toe Cufios contfnuetb Cufios; [0 tbat tbou!Jb be tuna not 
temOl.lable bp tue Cufios Rotulorum fit bit5 [[UII, pet if tbe 
Il\tltll' nameD a netu Cufios Rotulorum, tbe <lI:lerk of tbc Wence 
trlaa Determineo, anO tbe aOnttfon of tbafe [[lorO£5 (if be llJilU 

- [0 long tuell nemean bfmfdf in tbe IDffice) fill't1tfie llotbing, be, 
ctlufe tbel' ate annf.tt to an ~(fate tbat Um~ o!tgtnaUp but at 
[[lill. 

1l3ut now tbe @ltatute of tbe firn of tbi5 mill!! attll ~ueell, 
31 take it to be a netu "-atu, ail to tbf~ particular, ann tbat it rc
fat es; not to tbe fOlmer act; fo~ Ij\ concetlJc tbat bp tbia 9:t.t 
tbe Q):lerk of tOe }geace batb btG ®tTfce fo~ bfG ttfc,bp tbcfe uHlGlla,. 
To have and enjoy fo long as he ihall well demean himfelfin the 
Office. 

Jf tbefe m ofO~ bao becn annert to 0 ~~ant of anp otbcr fJDffice 
in 'VefiminfierHall, ttHtbout uti quetlton tbe QI;~i1ntee {Jfln Of en 
an ®fftccr fo~ JLtfe: anti 31 00 not fee but tbilt the QClerk of tuc
~eace beinrr an flDfftcet tflaUng to toc ccecution of tIle :tatll, bit} 
0ff!ce mun be rrO\)ctm:O bp t:)i'![\; 1lluln3 tf)ilt gObern oibet IDf.f 
cern ofHke nature. ~)e if) cnUl?t1 2 Hen. 7. fo. r. not OHI!! CIeri. 
eus pacis, bUc Attornams Domini Regis, (lUll t~ilt fa a !1:opc 
!lDfficc fo~ {Jim, fo~ hz lJruUJ,a OF' ([nea upon ~ta1lttfr~, flUO (~ 
ocr!.) nn C1t~J~nzv in tIrlt fl70utt hl~ tlH~ 1.'lUJJ. 

[[{ben once ~t{)e Cui10s {)atb Ht)_:~:;~n fJim, be bat!J! no illt run 
tower fJp tbLe ~a (i~J(t Olin, but ~)? i;~ ['} lw i.l~\Ut:~(l.b~_51atl1te ; 

tr-t"2 nn.u 
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ann 31 takt {t, be H$ not temounble l1p tOt; IDeat!), o~ rcmGuu( of 
tl)£ Cufios Rotulorum, anp mOle tban lHql otter 0iffee!: oere in 
'Veftminfier-HaU fa upon tue [)entb Ol remou::1 of rbe lunge 
tbat placen bim in; fo~ betnJJ once in fife ®fftCf, tOe fLatu fcttiefJ 
btm tbere. ' 

ann fOl tfilS ruon, ( oulp) rbat be fi)al! bolt! tbe IDffice fo lon!J 
(onlp) OSJ he IneH Demfilna ()imfetf tn UJe !fDfftcc! 3! caHnot tbHlk 
tOUt til tuut place it fl~mfietb unp tf)wg mo~e p~cpni? trrw tJ be 
l'Jetl'rmintnIJ of UlIJat ~ffate tbe QLlcrk ftJouln babe in f)i6 Oa-tre, 
tbat b~ t1)oultl be rcmouable upon no orb£c ~oun;. ~bL UJ':Hl 
( ontp) in anctuer [)ft'iCf tnoul'O not baue matJe anp f3iCetatlon ii.G 
[0 tue fLatu, ann 31 cannot cOltcefUc rob!' tt il)oLtiil in tbi5. 

3Jf tbe meanin!J of tOe JLam maIler£) ban bien tHberttltfe, trJ€':l 
lnoulO babe referren tbiG Cll:letll of tOe l~eace [0 tbe o~ner appotnten 
bp tbe ~tatltte Of 37 Hen. 8t al> tbe otbec tuns. ~Ht t~t~ fa Ll 
tlifftnct enuftfnlJ ([Inure, balling no relation to it llt illf. 

ann tbat tb:a tlJoulD be tbe meaning of it, (eema to me to ap
peat bp tbofe fubfequcnt (!Clau{e~ tbat mp 'll3~otbet batb ObfctU
eO. 

jfo~ in tOe nettfoUotu{ng <ltlaufe, \l1btcb impotuerfS tbe ~£lTtons 
to remobe tbe <lr:tetk fOl ~t(Demeanol, ann to name anotbec 
in 'Default of tbe Cufios bifS nomination, toe ~ (a!,~, tbat be 
wbo t~ nominaten bp tOe 3\uftttes (ball boln ann enjop tbe flDfftte, 
fpeaking innefinitelp, nnll tbat, 31 talie it, tuollin mafle an (!l;ffate 
fo: I.ife. 

1;ut tbe nett enfutng CZClaufe mn{JcSJ it mo~e clear, tbat tbaugb 
tbete be no etp~effS ILtmitation in tbat fo~egoiltg ([laufe, pet ft 
rattb be fijaU be fubjett to tue fame Limttations, jfo~fcitntefS 
DUn QConnittonSJ as nte befote in tbe aa mentioll£tI ann e.tp~effcb. 
~otu tbete (£$ no Itmitation of bi~ ~aate tn bts ®tftcr, but tbat 
of goon 15ebabiour. 

QCberefo~e, 3i Cap, upon tbe tobole ~atter, 31 take it, tbat tbe 
l0lainttff being namen Qtletli of tlJe ll3eace b~ tbe Q,Carl of Clare, 
tuben be tuaa Cufios Rotulorum, ban bp tbat au QfGz:t~ fo~ JUte 
III bia ®tftce; nnll 31 take ft be i£$ \nell tntitulen to tbe Ires of tOe 
IDfftte, ann tbat tberefol£ tn tbta <Zt;aCe [be ~Iaintiff ourrbt to bilUE' 
bf~ ]ungment. 

Mr. J. Dolben. 

9nn 31 am of tbe fame opinion tbat toe ~Jafntftf ougut to 
babe via 3lul1crment. 

:11 no agree, tbat wbicb mp 15~otbet Eyres offetc'D at fita, ttJ~t 
riJ£ @lfitnttff t11uff moke bfmfelf a ~ttle, 01 be can bane no ]un;j
rment; be i~ not to nept'nn tlpon ttle \urultnrfa (If tOr. iDrfennam'£i 

€ Itlf;'; 
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~it{r. (~nD II t{jlt:{, t;je pIJtatiCftN~:J ~'; [\;JDb ~;-:HL w i0: 0 C't[~i(~'; 
DUO ffJilt nottuttl){tailtHn;J tile tfnwt~:1[ ct t!,:~ ,~:Gri :Jt" i..larc U0~Jl 
tlJe ~ffLce of Cuftos Rotulorum, b~ !'cr cc:ni~':tlcn) ftm ~in It ~;,' 
toe t3£i.1CC of thin ~ountV. 
~Ue trutl) ifJ in tOiS ([nfe, it c:ml1L1t l1e r"prcUl) tf,;~t :1~;lr1J 

fiJOUlO be fain; nil tbat fa potftble to LJe fatn,] tt:iI~~} mp 1311:~fj:,ru 
IJaue (poken nlreaDp ; fo~ it nanll~ upon tOlfe no:) /i.CL of P;:H~ 
liament, nnll tf pOU tum take tbefe t::l:O Acts of Parliament into 
confiO£totlon (uDon tenning of tben:, nno 1)u£l+~bUliJ diP ra1ci·~i 
iHttg fHln (laufes in tbem) 3l cannot but "OWk finp ®(Hi 1J.'iU 
ugtce wttb me t bllt tbffJ ia a plain QLufc, cult} trulp 31 00 not fin 1) 

onp Difficultp at nU ilt it. 
31 tltn {nU£E'll etpe(t tbe ([oun(cl fo~ tbe IDefcnl'latlt in tbeir .at

nUln£nt~ of tbf~ QIafe wouin babe lafo fome firefa upon toe 
1=J.la~n (anlp); fo~ if anp ®tTtce be ~ra"te n to a ~fil1 to 
enjo1', fo long a9 be tlJall bebaue bimfclf weU tn U, no one Will 
l10ubt but the ®~ntltee batb an (!fffatt fo: ILtfe tn tOe IDfftce. mow 
Ulbetbet tOe ltlo~n Conlp) noto makeanp Difference til toe (!tafe ia 
tOe £1Jlueffton ; aUll trull', 31 ruun fap, ]I can fee none. 

[[1batfoebct tbe meaning of putting in tbilt tuo~n tna~, 31 can
not tell, no~ babe {Jearn anl' tbtng (ati6fmto!ilp (poken to it. 1fo~ 
if anp one tatlJ an ®tTtte granten to {jim to {JOIO quam diu ran
wrn fe bene ge{[erit, tnoul11 tbat make it not to be an eEflate 
fOl Life? 

16ut tbe rea11fng of tbis etatute to me, gibetj me full fffti~fa# 
11ion tbat tbe Jl,aln·mallet9 (nte1111£11 tbat tbe <Ztbtluge o~ DeaH) 
of tbe Cufios Rotulorum Ojouin not atloiD t{Je ~fftce of Cltfetli 
of tbe ~eace : ~bat it nin fo bp tbe ~tatut£ of 37 Hen. 8. t£$ 
plain; COl t{Jete tbe tuo~tJ~ ate, lPe fiJall be "Ieck of tbe ll}eacc 
fo long a~ tOe otbet contlnuttu Cufios. 

(toen toe muetlton f~, lUbetbtt U)ere be an).' alteration mane 
bv tbta Ian ~tatute; ann toat tbe ~tatutc of Hen. 8. was alt£t
£n flSl to tue Cufios bp tOat of Edw. 6. cannot be nffputet!, fo! it 
1na~ tOe neclaren enD of that ~tatute. 1311t JI tbink it a~ plain 
tbat it Was not alteren Q)J to tue Qtlerk of tue W>eace, fo: tbere tr5 
llotbfng of alteration appzars. 9U tbat it botO is, \nbereD~, be~ 
fOle tue Il\ing bp 13m tlro appoint tbe Cufio, Rotulorum, tbe ~ta
lute of Edw. 6. barb tefio~etJ tt to tbe ®lcat ~cal. 

13ut noUl tbifj fStatute of Willi:lm aim Mary llotb not onlp 
make 1.:11 alteration in returnfng tOe twpotntmcnt of tbe Cufios 
into toe fo~m£t "{Jauntl ; bUt ]I telic it i~ tntroouatue of a nEw 
lLaUJ, aa to toe (,[Ierk of tuz }peace ~l fo~ J1 p~ar mintt tbe tnoro~ 
of tt, boW it ifJ W>emt'o. 
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@1aitD tbe ~tntute of Hen. 8. \rIDen tbe Cuftos Rotulorum fi]aU 

bllue llilmeU t~)e ([iuk o[ toe ll!lei1te, be ftJau enjop tbe (arne £Of
nCl?, nnn ctccute it bp IJfmfelf o~ Deputp, iltttinlJ rueD time as tbe 
Cuftos contfnuctb Cuftos, fo iHl be urbane bimfelf Wei[ tn ft. 
~n n bp tfJi.1t it {e plain De bull 110 otDet ~ttle but tvfJut nepenDelJ 
upon tI]e continuance oftbe Cufios, 

15m nolu tbts latter ~wtUte [nHb, tOut blben-I?brt tue Cufios 
fiJf!H {inn tbe ploce bOlO, be fiJalt babe poroer to lIommute ann 
llppotnt a fit ~n(on to be Q1:lcrk of tbe ~eatc, to r,tccute tDe 
fame bp Dimfeif o~ bi~ futTictcl1t Deputp, ann to ruke tbe J'fcUJ fo: 
fo long ttme onlp a~ be tl)aU well 'Demcan btmfelf. 

Q.Can au)? ~an beUcbe tbat (tnbtcb ia tbe cnip tbfnlJ in toe £OUe, 
firon, fo~ tbep ban notbing elfe to fop) tbere mo~ns make no nl
tetoUon of tbe t£lerk'r; (!tRate in bi~ i'ffiCc, from lDbat it lUas 
bl? tbe ~tatut£ of Hen. 8. ann lbep muff fap fo, c~ tbe )Law (6 
clear fo~ tbe W>laintftT. 1J3ut tuben on£ ~tatutc raUb be tl)all babe 
tbe flDfftce, timing tbe tlme tbat tbe Cufios conttnuetb Cufios 
upon bt~ goon 1l3ebftlltoUt; an'D tbe otbet Cattb, fo long onlp iUi 
be llJaU tuell Demean bimfelf ttl tbe eDffice, tbat mna neen~ make 
an alteratioll. 

ann ttulp it fe£m~ to me tbilt tbofe WOlllS arc not to be tltgbt. 
en (wben be finns tbe place to be uOin) tben be fiJall llomf:r 
nate fo ann Co. ~bere tna~ no netn of tbat bp tbe @>tatute of 
Hen. 8. fOl tbcre it lUas aUuapa Uoin upon tbe remoUat of tbe 
Cufios, tiut bert it t~ Itmltten as to biS nomination tubcnfoel1cc 
it 19 \loin, lUbicb llJctuetb tbat tbe Parliament meant not tuat it 
ilJouln be boin upon £l1crp cbange of a Cuftos. 

31 tbtnk, trulp, tbat tbere ta anotucr tbing tbat is betp con
fiiJetablc, attn it batb becn obfetllen altcanp bp botb mp 13lotoeul, 
ann tbat is;, toe gteat man!, ~Ut£tations tuat ate mane in tbfa faff 
JLaw concerning tbe 'iDfftce of ~I£rk of tbe J;>eace, tubtcb were not 
in tbe otbet of 37 Hen. 8. foz tbe Cufios now cannot name anp 
~errol1 bu_t oll~_rttln£nt_tn!lle_~Q~I!!~ flbe Jjuatc£s of tbe 
~£ace babe noUl a @oltlcr, if tbep finn be norb not Demean bim. 
felf tuell in bia flDfftce, to (ufpenn 0: tJtCcbUtl1c bfm, l11btclJ tbep 
ban not bcfo~e. ann 31 take It to be bet)? clenr, tbat tf tbe Cufros 
no not llcfo~e toe nett @ctftoml after (ucb Dtfcbatge nomtnatc 
anotber, tbep map put in one; ann tubo tbep put tn fiJnU bol11 
tbe !lDfftce, not 'Outing tbc plearure of tue Cufios, but fo long time 
aa bc fiJaU tuell nemean btmfelf til tue %lDfftce. 

®P 1l3~otbcl'S; bablng fo fUHp [polto! to tbto <[afe, ann it bciniJ 
onlp upon tbc conffructtol1 of fiJolt 1Do~n~, tn an Ad: of Parlia
ment, Jj tbfnk tocte nce05 little to be faii), ano all tbat con be 
~),Hb been fail) : ann tbetefo~e ] talte It to be rlfilt', tbat tue 
~;n~'mHf OUilbt to btWC bt~ ]ttIJlJmrnr. 

L. C. 
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] rum rbo~tlp but tbe <!tufe, nnn it hl no mo?c t~un tbig. 
~ije Qfurl of Clare ie mane Cuilos Rotulorum of Middlefex, 

acco~nLg to tbe ~tatute of 37 Hen. 8. tllbtcb tg reblUrn bp 
toe @ltatute of tbe Bra of tbi~ Jl\tn!J ilnn ~ueen. Ji)e betng 
fa Cuilos Rotulorum, nin bp bia IDee'i:l, beatinlJ Dat e tOe 19th 
of July, tn tbe firff pent of toe Jl\tniJ ann mu££n, conffitute tbe 
Plaintiff fP~. Harcourt to be Qtlerk of tbe }1:)cate of tbJt ([oump, 
to baue ZUt! £tccmc tbat ®ffice bp btmfelf o~ (uffictent IDeputPJ 
fo i ong ~N ije nita Well bebaue btmfelf in it. 

after fJ;·j mp LorO of Clare tua~ remouen front tbe place o( 
Cufi:os, ani) mi? JLo~t1 of Bedford IDaa nulp maUe Cufios Rotu~ 
lorum, mt~ )0c bemg fo mane, l10tb l1p big [)CCi) appoint tOe IDe .. 
fcn:uant W~. fox to be ~tetk of tbe ~cac£, fOl fo long time na 
be fbonill continue Cuilos Rotulorum, if tOe fain ~~. Fox tOe 
IDefcnnant nin tueU bebabe btmfelf tn tbe ®ffice. ann tbe i1uc
fH(ln t~;, 

muetbcr O! no, bp tbe gmotion of mp JLo~n of Clare feom 
tbe ®ffite of Cuilos Rotulorum, 9}!}~. Harcourt tbe Plaintiff noto 
(cafe to be f2tlttk of tbe l\!>cace f Jfo~ tben tOe Law {5 fOl toe: 
IDefen'Oant, otbettuife it i~ fo~ tue pJaintiff. 

ann 3J Ii); concut tn opfnfon mUb U1p 13~otbet6, t{Jat 3/ulJgmcnt 
llugbt to he ~'tb£n fOl tbe Plaintiff, anl) tbat be if5 lltll Qtletk of 
tOe Peace, notwttbffanntng tf)at be lUba malle bfm fo, is not 
fUll Cufios Rotulorum. 

ann tbta <!Cafe in'Oecn 'iloef5 tlepen'O alto!Jetber upon tbe etatute 
in tbe rita i?eat of tbtfJ mtllg ann ~ueen : 13ut bOlUeuer, it map 
not be tmp~opet befo~e 31 JJiue tbe patticular )Rcafonf5 tfjat ]I rell' 
upon, fo~ tbe grounD of mp flD~intol1, a little to confiner bo\U tt 
comes to para, tbat tbcte is fucb an Office aa CUft01 Rotu~rllm, 
ilun bom tyat CUflO! come£j to babe tOe riiJbt to nominate 
anll appoiltt tbe Q1letk of tbe te'eBce. 

~gat toe CllflO! ia not an ®fftc£r time tmmemo~fal bl mot'f 
plain, becaufe tbe <!tommtfffon of tue peace, to lUbfcb tuat IDffice 
tC'Iate~ is not fa ; but nto commence in time of ~eU1olP; but 
tbat be IS an ancient Officer, tIJat notlj appear. [[{betbec be waG 
befo~£ tbe utff anti fom:teentb of Edward 3. 31 tIJfnk is:; not (ertain, 

, but tbat be t\l an ancient Officer map be fcell in Lambert'~ 
Eircnarcha, fo. 37 I. 

Jflct,i pou knoUl tbe CommitTioll of toe peace bill tommence 
in time of ~emo~p, m~'O tbflt tbe ]ufticea Ulere appointetl bp t(}e 
~totn1t, not befo~e tile firrt of Edw. 3· nnn tben tbep were 
mntJ£ in He« of tile Qt \~ilf~l;unto!£) of tue J~eace, Uly(l tofte a~ an-

~iertt 
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(feut Officers 0$ tbe Lom {mem , fo [aft') iDe @itatute of i Ed,.v. 30 
J 6. jfo~ t(Jc bette); {{eeptn~ ani) nii]!ntemmce of U)e IDem:"" 
lbe n.~incr UliHa tout goon ~pen ill euerp ([CiutHP be a[HJne~ 
to keep t~e )peace. 

]11 tnbnt manner toep Were to keep tbe We arc, ann botn toep 
lUere to eretute tDe autbo~ftP tblt Waf.) gtuen tgem I.w ~btfJ ail 
of J1!lt1rItament, tlOtb not 8lJpetlt ; but no quefftoll toe!' were 
to taI{e rucb ~ttbon); fo? toc kefptng of tbe ~eace, U9 tbe 
oln <!Conretboto~£; mere. ')5ut UJat not nppeatitllJ, 3J take not 
upon me to netcrmine tnbat metbott rbfp tucre to mIt;: fo~ keep
tulJ of tbe tG')eacc, 01 tubetu€t t~ep Were ttlOle tuan Wino \!ton, 
tlableg. 

13ut tDe ~tntute tbat makea tbem compleat ]u::geg tfS, 
tbat of 34 Edw. 3. ~ap. I. about WORt fo&t of perfoilfl fi)a(t 
be ]u(ftcc)l of tbe J1l'eace, ann woat autbo~it!? tOep bnue. tt~ep 
lnere to babe a QLommUfton, tbep van autOo~itp to tolo a <!rOUtt, 
ann tberebp toe!' mete 3luDgca of a Q!:OUtt of 1Reco~tJ. 

{lCbi~ ntn gine occalion to tfie commencement of tbe Office of 
-,Cuflos Rotulorum, fo~ tbcp being 31u'Ogcr; of Beco~n, toe RecoJn~ 
of tbat <!tourt muff be in tbeit ([ufton!'. an 3!nt1ictment~ alii) 
all~~oceeniU.JJfj upon tbem, ~lea~, Qtonbictton~, acquittal~ mHl 

'Jiutlgmenta muff be £htretJ upon U\e(o~n, ann in l£~al \!Con· 
"ruction all tbe 3lufUcea an t em tn tbett (!tllil®P, ann balE_ 
.t moo! aU Certioraries ate nftecten to tbe jJulUcca 
flJl]nera, ut tn regat)) it mtgbt be inconvenient tbat tue 1Re~ 

/to~fi~ tlJouU.1 be l1ifperfen among tbem Plomtfcuoullp, anll not 
kept togetbcl; in cne bann; 31 fOOk upon it tbat it lt1a~ ttl tbe 

tpUlUer of tbe mtng to appoint fome parUcular' ~etfon to balle 
toe QCUftObp ann Qtbarge of tbe lReco~na, ann tbat be fiJounl 
be a]!)erron rel)1onfible to tbl! &ubjcL1. fo~ tbe fafe keeping of tbem, 
anll to wbom be might babe tero~t upon aU O(cafion~, tnoen 
~at1 tlnp tlfe of tbem. 

~biG tulia tbougfJt conbeltf~nt; fi.l~ tbe tno~'O~ at tbe fltll of 
~be C!Commfltfon oftbe \l!»eacc are, \Ve appoint you [ueh all one 
to be Kepeer of the Records and Rolls of the COUnty : ~o 
10at tbougO legall1' a£J 31 fatn, tbe Beco~n£t nre in tbe poffdrton 
of nn toe 3lutltcea of tbe t~ence, aU Certioraries u!lO all C(~ttt~ 
of QJ;rrol9 being lJireael1 to tbcll1, pet tltreaIp tbc~ atc in tbe 
([ufiotip of tbe ClIflos Rotulorum, ann tf bp negligence 0: mifDe, 
meunour tuep gappen to be loff o~ mtfcartp, be h, refponfibie to 
tbe mtng, ann to tbe ~ubiect, ro~ (ncb lofg (j~ mfrC6rrtagc. 

~bi£, feem£' to me to be tbe ([omm-encemcnt of tbt!) Office t'f 
C'ttftos RotIJ/orum; fo~ no fu~ne- being mo~£ Ju \!.tom mtffiotl dHHt 
allot et: it IDa" in tbe po ~t oftbe ll\iUiJ bp l11LW~cnill~~!.tttc. f' ,}~ 
nppOlnt one to iU~e IT1rlKl'Co~na" - lout HH?l:efo~c it 'Oi1tv nHefi"r!~, .... 
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tUP-1Qll~ tbat no W>errOIl lDQ!t(~ejleL(alllJ1J.lfJ"Eflli.f, tf}ltlnJf.i 
nut a ]11ru{tJ1L~iiceInCommiLTlOn. '{tue Jatng cOllIn not 
name one tbat tuaa notlii <l:ommttTton, fo~ it IDOu!n be an errant 
r;ontrtlllictton to make 31unge~ of IRecoltJ, to tnlJom p~ap~rl)J tOe 
<[UllODp oftbofe lReco~l1~ belonga, ann bp anp £ta to HIke from 
tbem tbat QCuflonp, anD put ill anotber tbat It.1n~ none of tue 
Qrontt, to keep tbe 1Rcco~n~, l1lben [u.uitSj ate to be ntrecten ttl 
toe lunges of tbe <!tourt, to c£tttfp tbofe iRecoltJfj tuben there 
is ocea11on to t£mobetbem. ann tberefol£ bp~en. 7" cap. I. Jlf t1 
lRecogntfance ro~ keeping of tbe ~eace be returneil to tbe ~em
lln~, anll tbe )@artv make Default, it ia to be c('rtifieD into [bel 
Cltbancerp o~ tbts QtOUtt, O! tbe (!ftcbequer, bp tbilt ]ulltte tuba 
is Cu{los Rotillorum. -

13ut tben, fince 31 babe (aiD tbat it ttJ in tbe mtng'a w>otuet ta 
appoint a ·particular W>erfon, one in tbe Cltommiff'ton Ot tbe llt)...eace, 
to babe tbe <!turtonp of tbe )RoUts ann lRecOltlS; of tbe Qtountp, 
flotu come~ tt to pa(S$ ats tbe etatute of 37 Hen. 8. raUb, 
tbat tbe JLo~n QI:bancello~ l1in ure to nominate ann appofllt tbe 
CujiOJ Rotulorum? 

31 fap, be namen bim virtute Officij; ft [)£Iong~ to bim to grant 
out aU Qtommitl'totlll of tOe @eaee unner the QD~eat ~eal, ann 
tbat be l10tb Witbout a pattlctllac rntarrant legallp notwftbffantl
fng tbat &tatute; ann pet be tuaB namen bp tOe ming tn QI:on
fftuaton of Law. IO~ tbe (.!tommttrton ts in tbe ll1ing'S name; but 
aauallp tbe<ll:banceUo~ namen btm, fo~ tbat fs; fncinent to bi~ ~f .. 
fice, on tbe bebalf, ann in tbe name ann flHe of tbe mingo 

@lp )Jon (ee it ttTa~ altuapB none, ebet finee tbat @>tatute of ~ 
ann 4 Edw. 6. berg~e tbe @>tatute of 3 7 Hen. S. tuna teUfUel1 bp 
tbe @)tatute of I of tbtSJ ming ann mueen. QltuapSJ tbe CUe 
flos Rotulorum tuaS$ appointen in tbe name of tbe mfng, but 
tOe Qtbancello~ oJ Jkeeper nfn altllapa gtant tbt QI:ommftTton vir
tute Officij, ann neuet ban anl' matrant fOl tbeCe tbfnIDl· ').Out 
tt f~ tbe iDutp of bim tbnt untb tbe <[uftonp of tOe ®~eat ~ea( 
to take care fo~ tbe o~'Oinat!' anb common ~tJmfn(lltatton of tbe 
~O\lernment . 

.Jaom 3lufiice~ of tbe lPeace ate (tbounb in a fuboJt1tnate na
ture) partS oftbat orl1inarp anmtntffratton, ann tbetdo1£, tbougo 
toe!' nom babe a 3luntcatute bp 34 Edw. 3· pct (t belonJjfl to 
tbe {nme !lDffice to iffue out tOofe QLommttTtona of tOe JFlcBce, n~ 
turll 8fl tbore of Oyer ann Terminer, tobtcb ate of (OUere mane 
out tllft6:PattfcUlat marrant fOI (0 nOillg. . 

')Out tben tbi~ etatute of 37 Hen. 8. achnomle'OgfnlJ tbat tbe: 
pOIDcr of nomtnnttncr tlJc CuHos Rotulorum, wag in tbe )LoH] 
<[b(mcel(o~ fo~ tbe time betu{J, it tlotb looh UPOll it tULlt ti)c cilk
tng of it out of tD~ po\u:r Of tOe lOiU ~bilncrUcq, to ilO it 

W. P P virtUt~_ 
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virtute Offi,':j witij&m [·ITJl1nant hEH! 0 tleac~ cm~trl, (lUll tbnt· 
fn~e tl)e €Hntute tiro !lfft tErrnl tb<1t ]o(tOf)Cumfllt, but appOHlt
en n minnIe WfiP t{Jot tbe Cufios fi)ouH.l be tlomtnaten bp 15m, 
fiJJuc'O ltltrb tOe .Il\{n{r~ omll D)rmll. t£Uiit iG, mp lLo~O Qtbancellol 
flJoUitl appoint bim bp <[ommfffion, tmner tbe ~~ cat ~£al, but 
toW mull be upon a 16m S~f!Jn(tJ toaD tbe mUlIJ's !pann a~ bl£1 
Warrant. 

f ttUi£l ttH1~ aftetWat'D~ tbougbt bet!' inconllentent at tuerp turn, 
to cppIp to tbe laing fo~ a "ll3Uf ; ann tbetefo~£ tue Sratute of 3 attn 
4 Edw. 6. repealeD tue Statute of Hen. 8. aa to tbi!.1 matter, anO 
reffolctJ tue Ilo~n <!l:ba"ceUo~ to bf!) ancient lSower of nominating 
tbe Cufios Rotulorum. @Jo tuat it is plain tunt tOta 1l3otuer tnbicb 
tbe JLo:tJ QtIJanc£Uo~ ban 1tla~ Utcftleut to tbia IDfftCf; ann fo~ 
tbtn pon babe tue 3lungment of Ibe Parliament tn botb tbrfe 
Statutes. 

13ut tben in tbe nett place it f!j to be conlitJeren bow tOe Cufios 
Rotulorum come~ to make tbe <!Clerk of tbe l'3eare. Jfo~ as mv 
')5~otbet Gregory obfetllCD, tbe 'ltlerlt of tbe lSfacc noto ~a fo~ 
tbc ming aa bt~ atto~n£p, ann at tOe ~etTon~ natb jopu lltTue 
fo~ tbe mfn1\'. 

flbe Cuftos nametfJ bim fo~ tbiS Jaeafolt, becaufe lbe Rollg 
ann JReco~llfl of tbe @)elTtonfJ befng b1' tDe Q!:ommiffion put inta 
tbe (!Cuftonp of tbe Cufios Rotulorum, tbe <!Clerk betng tbe 
perron tbat muft be ttUaen tuftb tbe JRoIl~ to make cnttiea 
upon, to Draw 3lubgments, to JR.eco~n J.l!)leaS, to ;o!,n 3ltTue~, ranD 
enter 3iutJllment~ ; tben of common iRtgbt, b1' tOe common law 
of tbe lLano, it belongs to bim tbat batb tue keeptng of tue Re
r;o~nfS, to nominate tbiS Qtlerk, Dnn not to anp one e(fe~ 

ann tt woultJ be tbe maR unreaConable tbtng in tbe WoHb, tbat 
tbe Cuftos Rotulorum being intruncb tuitb tf}e (!tuftObp of tbe 
Beco~n53 bp bi~ QCommttTion, anp otber tbaultJ be mane (ltlerk of 
tbe ~eace, fa, tbe aaual potTetTial1 of tbore JaecOltlfS, tban Cucb art 
one a~ be llJouIl1 appoint, tuben upon anp lors Ol mtfcarrtage, be fa 
anftllerable fo: it bfmfelf, to tbe Ilting nnn tbe ~ubjea. 3J appeal 
to an!, one l11betbcr tbat be teafonafJIe. 
~p lLo~tJ Coke, :l Infi. 42 5. tn bra ilomment upon tbe @)ta~ 

tme of Wil1!am 2. barb a large IDtfcourfe upon tbfa ~oint, «bout 
tue lUbgeS; amiSS ClCautt ann tbe Common Pleas, appofnttnlJ tbeir 
Q1:leti{fj to QEnrol Pleas befolC tbean in thefe Circuits: anti be 
faitb tbi~ ifl aCCOltltng to tbe mule of toe Common-Law, tOll ft 
belongs to tbem mbo ate ]utJrre(f of lR.ecl)~tJ to matte tfietr; 
own Qtlet"~~ ann tbat "PO" t\lJ(llReof(jn~t . 
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Firil:, t[fJeV ate moll concernelJ, their Gaa are to be re(01'OCo, 
tlJe miftoitinlJ of UlIJicb fa a nm)0110tlC to tbe 3lua[cr~, iinO a 19le
J(lOtce to tbe ~attp. ann, 

Secondly, ~te lLalU fntruffetb fn tbc(e ~iltt£tG too(e tbut beft 
Ult'O£tffnnn U1l)o i£$ moll fit anll p~opec to petfo~m tbe IDutp of rbe 
!place. ann tbetcfo~£ fo~ tbe bencfit of tbe ~ubifa, mill tbe boo 
nom: nntl fnfdp of tbe J1!)erfon trutlell, be ourrut to babe (be 
.!aomtnatfoll Ot tl)at taetron \nbo fa tIJua to be intrufien unner 
bun. 

2110 tbat too£) tbe 1R£arolt of tbe 3l11n~mctlt ttl Mitton'£$ crcafe, 
Co. I. 4· fo1. 32 . about tbe ®fftc£ of ([OUiltp \[Ietlt, aa it lS 
Hketutfe tbnt Ulbtcbis complainen of tn tbe Statute of 37 Hen. 8. 
~bnt [ebetal Were mane <[let{Hl of tIJc Wlcnce bp ®~allta fo~ ILtfe 
tbat were infufftctent. 13utfn Mitton'~ (!tufe tbe ~tleftfon ltlag, 
l11betbct tbe IlUnIJ'9 ®~ant of tbe IDfftcc of Q1:ountp Qtlerk tuall 
JJoo'O f ~nn it was bell) tt Ula£S not goon ; fOl it Ulrt£$ beth to be 
infcpatablp tnctllcnt to tbe ~fffce of tl)e ~IJertff, ann coulD not 
bp anp fLaw 6~ Cltonttitlance be taken atuap from bfm. 

@)o tbat ba\ltlt~ as} \nell nG 31 cott, gtben an account of tbe ~a
tute of tbe Office of Cufros Rotulorum, anti tbe 1l\.eafonablene(G 
of bfS} t~ bailing tbe Jaominatfon of t(Je <lClerlt of tue ~eace, 31 
ffJall nom gibe tbe particular iaenfotts upon wbfcb 31 gtOUnD mp 
3lullgment itt tbi~ ~aff. 

'm:{}c [[1o~ns of tbe Statute tbnt make tbe mueftion babe been 
teat! to pou, ann tbctcfol£ 3l ftJaIl not trouble pou tuitb tbe Jae~ 
petition gf tUem. ')But tbe )Reafolls 31 go upon ate tbert : 

Firfr, flr:{Je ijllo~n~ tbemfel tural anD :0 et <!ft, 
tent no (fie an ~tlilt£ fo? Life, tue <[:fetk bebauing tn e f 
wen, as:; tbofe are o~ 'G, (fo: fo long time onlp as be 
fiJelU be{1aue f)tmrelf melt tn tue Office. ) 

~ruip, ftbongb tlJe QCounfct at tb£ 15ar 11[£1 not fo mucb fnfiR 
upon t{Je [[lO~1) (only) as:; 31 erpectell, pet 31 DeclarE it tuas tbe 
onlp ~ctUple jj {Jan, finn fiJouto not baUe noubtc1) tbe tbit1ft at all 
upon r£aDing tbe c~!o~n~: ann] beUcbe fetu \uouHl babe noubtetJ, 
if tbe [<aO~n9 bon been fo~ fo ItmIJ time ae be l1)flU befJaue bfmfelf 
Wen UlitUDut tIJe [tlmn Conly.) Q:IJZtl it JJilO been fo in1lefinite 
c ILtmi~Qt(G(;, tijnt no 9'@lltl, 31 tbink, tuoullJ l)nbe noubteb (fol m!, 
port 31 (lJoUiO not f),~ue mane tbe leuff qneffton) but toat it tuas an 
~ffote fo~ ILi:r. 

'([{Jell let nz fcc :~~[;ctuer tlJCtc (1C nnp tJtfferellce bp tbe putting 
tn tlJifJ G:JrJro (onlY·_J S5 i~ot tbiH U£i long an (!Ellate a5 tbe 0-
tbet: ~ 1:11 it lcf~'fo~ tt::;t CUO~ll? ~urcip no. 3!f fo be tbtn, fo~ 

~PP2 ~ 
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(0 IO"~- t tme os be U)all be{Jabe bfmfe[[ tuell, anll fOl fo fong time 
onlp itO be U)all bebabe Oimfelf weff, be of £qual rttellt~ tOen be 
lJatU an (!faatt [o~ .lLift ill tlTe olle Ql:ufe, ita tueU fl!3 111 tDe o· 
otoer. 

Secondly, ~p nett 1leufon {9 tbi~. Il)ett fS c_etta~nlp fame 
)!potnrr gltllm to tue Cufios Rotulorum. mO\lJ talunJJ u to be a 
WOtl1£t giben bV tue StatUte, tben tue Statute intenneD rometbtng, 
attn it bftng a 100wet to nominate tbe Q!letk of tbe JF)eacr, t~e 
iNloltl.a tuat follotn muff intenn tl Limitation of bta <fffute ill .bt£; 
IDfftc('. Jfo~ be ban a l\3ower to nominate b£fo~c, auD bere III it 
llD0tuer gtben him auetu bp tuiS Statute. 

ILet [19 tofte tbell tbe <!tafe of a 190UH?t gillen to a ~allluftb
out rrfpect to an ]ntereff. euppofe a fiCenant fOl Life bp tua!' of 
mfe, ann a 11!'O\11£t ia gtben to bim ta make teafea fOl 21 peatS 
onlp, ia not tbf~ aa mllcb as fa~ t?ttuentp one ~ear.a abCQ
.Jutel!' f anD be lIotb make a teafc COl 21 peat~, Dnb tbefl 
bpetb, i.e not tbf.e a lJootJ lLearc. 

f[cnant fo~ Life couln babe malle a LeaCc fo~ peara befo~£ tJ£
terminable upon Ota Deatb, ann fa COllin tbe Cufios Rotulorum 
babe mabe a QJ;lerk of tbf ~eace tJctctmtnable upon bin {)eatlJ 
ollREmobal befo1c tbi~ Statute. ~ut tben tube" bc batb fucb a 
190tllEt giben bfm bp tl particular Statute, not in rcrpect of tbia 
3lnterdl, but onlp of biS Plefent U>ofl'dTion , certatnfp tbts .mo
ruination being an <!E,tEcution of btG ~ot1Jer, tuben be batb 
none that, be barb none witb tbe 15ufineCa, be batb no mo~e to 
no wttb tbia £lDfficc, tbe Ql:{ctk of tbe ~eace tben bdng in unDEr 
tbat Qtonfiitution tubfcb batb umtten bow tbe <Ztletk Co nomtnaten 
llJi111 be effnteD tn biS i'tftre. 

Thirdly, 3Jf tbbl <!I:laufe batb not tbia Qtonffru£ttol1, it ia put 
fn to no manner of purport at aU. ann 3l tbtnk tne fiJOUlb be 
bet!' boln 9}!)en wben we art tntruaen wftb tbe C!et£clltion of tbe 
fLatu, anti tbe lIntetp~etaUon of aa.a of @Lltliam£nt to reject 11, 
IlV [[lOlna tOnt ate fCllfible in an Qa. ann if we tlJoulD (ook up
on tbf~ gomee to be no otbettutre o~Dtr£n bp tOts act, tbon it 1ll8~ 
upon 37 Hen. 8. tne no re,ect tbrfe mO~DS tbat Ott tbus p'.tt 
tnro tbe act . 

.mow to wbot purpore bib tbe 9!3a[terS of tbf.s Statute put t bore 
«lolnBin f lo~ tb~ Act of 37 Hen. 8. faitb, f1Je UJall be ([IetIt 
fo long an tbe Cufios t£matna in bt.9 ®lftc(', if be bebabctJ btut
felf weI(. 16ut there WOllls in tbiS Act fop, be ll)all bolD tbe eDf
fiee COl fo fong (title onlp as be ilJall beboUe bimrelf tuffl in tt 
IDftbout raping if fa be tOe cuaos remota Cufios. ~ber£fo~~ 
tbut hI tntJetintte ann all(olute. 
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tLl I)r nitl tbe ~,@ulteta of tbia Att umtt tbere \Uo~Og, (0 lon11 a~ 
tbe Cuftos rematna Cuitos, nun put' in onIp tbe[e;U1o~na, (0 (on IT 
time llfJ be fi)aH beOaue billlfelf toell; @lurelp tbCtc Ula.kl n lRe~~ 
fon to omit fome 1l.lolll~, ann put tn otbers. 

~bett if toe ACt ban omitteD tbe UlO~nG, tmrfnlJ fuel) time aG 
tbe Cu1l:os tematn~ tn bt~ ~ffice, ann butt) mcntionenu)ofc \1JOlOS, 
fo long na be Uebnbetb btmfelf \11ell, it i£) natutal nnll p:opet tG 
coltclU1le tbetr ®cl1ttfng lno£', tbat be l1JoutD babe tbc ®tftce witb
out mOle ano upon gooll1Bebabiour. ann we are Cutel!' to con
fiber tuffS as a tt£'\U Limitation, ann tbat it tua~ mane fo~ fome 
purpofe o~ otbet. -

Fourthly, ~(Je nett tbfn~, is tfjfG, it fa plain 09 to tbe Ql:lcrk 
of tbepeace, tbe Makers of tbiG Atl: bib nefign tbe i'>ffice lIJoull1 
not go aCCO~1)in!J ilf;) it Ulil.G appointeD b!, toe 37th of Hen. 8. 
tal, 

. Firfi, (!Confinet ruben it come~ to toe appointment of tbe CUoe 

fios, it mentton6 tbe bet!' (title of tue act of 37 Hen. 8'. a 13{1I 
fOl Cufros Rotulorum anb <ltlerkll)ip of tbe peace, tnbttb concerns 
botb ®fftcea, ann tilltea notlce of botb. 13ut tuen a~ to tue 
Cuftos tn £.tp~dG ~etU1a it tcUibea tbe Statute of Hen. 8. anti ~ 
fattb, tbe Jl!!omination llJall be aa iG tbert otteaetJ. . 

.motu if tbep ban intenneD tbe fame fo: tOe <!tlcek, tbere bab 
nceo to babe been anlleD but a few tno~1JS1 mo~e, i. e. to, babe Caio, 
(!Coat biG Jaominatfon UJoutb be ltketntre o~ in tbat Statute. 'l6l1t 
not boing tljfG, it f9 plain tbeir '3lntent \11aa, tbat tbe <!tlerk of, 
tbe 1geuce fl)ouln not be appotnten tn tbat manUel", but tbe Cuftos 
1lJOUlO. QnlJ, 

~ , 

Secondly, Jlt ff$ plafn, toe!, bin nefillh anti intenl;1nll Qlteratf" 
011, anti to babe quite ilnotbcr ~etbol.l obfetbelJ; fQl Ot{jerUlife' 
IDbp oto tbep make tuts t1eltJ l\!>~Obifiolt about it tbat tbep (laUe 
bone f 3!f tuep intenDeD it l1Jouln bE aa it tunES, tb£!' wouln cttbet 
bElbe becn filent, nnll left it untoucuen, Ol tbeJ! ltWulO Ufl\l,e Ptlttt 
til fm:b tnO~D9 aa wouln baue netlaren fuel) an 3llttent. ann tberf
(Ole bau(nlJ pUt in tbeCe Qtfaufe9, it is.; platn an alteration tuLl~ in
tcnnen, ano tbat tbe c.tlerk of toe ~ea(e llJouln be altogetbec 
uccoltltttlJ to a neUl mOllel. 

Fifthly, fijtbeir; 3lltt£nt tlJJt be fiJoUll.l not nepenn upon tbe 
Cui1:os, ooen fcc m platn too, wbieb ia anotbet Renron, 31 ~o up
Ort fiLbe nefirrn of tbe Makers of tbf9 ACt: mat;, to taIte offmucb 
of tbat [)epennance Ulijicb ti)e ~letk befo~c {JllO UpOil toe CuHos, 
nuO to m,lke bfm mOlt oepen'Onnt 011 tue ]ulUce~ of tile 
~ace. 



Trin. ) W. & M. 
fo~ befo~e tbi~ all tOe 1ul1fce., of tbe @eace coulD not remobe 

blm fo~ ~frsDemeanour, but tbe Cufios was to no ft, becaufe be 
put blm in. 31t is true tOe 31uft(ce~ ban on 3!ntereff ill blm a~ tbeit 
~etbant tn qrotttt, but be tbat put bim tn, couln onlp tutn blm 
out; but ltotn it is quite otbettnife. 31 no not fap tOe Cufios can
not no it, but tbe 3lu(ffce~ map, tubtcb tOe" COUlD not befo~e, 
ann tbe ~tntute bntb mane tblee gnerattona tn tbia~lt1ufe. 

• Firfi, 'll3efOlt tbe all tue Cufios mhJbt appoint anp Wlerfon 
tbat UUell anp lllbete £ICe to be (lClerk of tbe JJ!leace; nOID it tUu(f 
be onlp oneJR.efinnt \t)ltbln tbe Qtountp,tbat fa an 3Jnbabttant,tDbert 
bIg Work Ivetb ; (0 tbat tbe ~otnet of tbe Cufios f~ ab~fOllel1 in 
tbat . 

. Secondly, 'l6efol£ tbis @>tatutr, tDben tOe Cufios ball aPPofnt
f'b tbe Clerk, that Clerk. eoulll make no Deputp tDbatfoeuer, but 
rutb ao the Cuftos apPlouetJ of; but beet tbe Clerk map make 
lDbat Deputp be tum, Co a9 be be fit ro~ it. 

Thirdly, fltbere iSS anotbet fOlt of Limitation of bfS ~aate in 
tbe SDfftcr, tban ta tU-31 Hen. 8. eo tbat it (eemss to offilln, tbat 
tbe ~atUament woulll abJitJll£ tbe ~OlUet of tbe Cuftos, botb in 
tbe ~uaUfication of tbe @artp to be appofnteD Clerk, anll in en~ 
abltng tbe Clerk to make tubat Deputp be WOUlD, ano to e.recute 
tue Office otbettutfe tban be bib befo~e, anb tn maktng bim a 
~etron tbat Oloulll fubOa upon otbet lfmitations in tbt nett 
Place. 

Sixthly, 31t feem5$ to me upon tbe whole frame of tbe gct, to 
be tbe 3!ntent of tbe @atUament to make fucb 1l310bffion, tbat 
tbe ~emol1JS ann 3luatces of tbe taeaee ll.JoUID anl1ap~ be furntllJ= 
ell wftb an able Clerk of tbe 1geace, anll to encourane bim tn tbe 
raUbful <!Etecution of tbe flDtItce tbel' fettle rbe llEllate, fo a@ ta 
put him out of feat .of lollflltJUoIJl11!Ubfmt but bw ottm 
~fSbebabiotlt f~ ft. 3lt be tDa~ a ~an of apPlobetJ @)ufficicnCpt 
~~tfotl('-tafilv to be pattell lllilb, OJ upon rueD an acctlJental 
tbttllJ as tbe amotion o~ Deatb of tbe Cuftos ; ann it feem~ tbe 
~ublfck ~oOD was l1£figl1elJ, raJ It lDaSJ a great ~tr'bi£f to babe 
tOe Office fo eamp bRenblr. 

Seventhly, 3Jn tbe laff place all to tbfl1lDOlti (only) lDbiib tna~ 
tbe onlp l11O~ll tbat mane me tJoubt, 3l tbtnk tbe Defign of it waa 
not to Untit oJ letTen tbe 3lntet£ff of tbe Clerk ill biS Office. 15ut 
ratber to lelren tbe WOWCt of tbe CuJ1:os, ann rellrain bim tbat 
it l1)Otl!O be (lulp to tOf li!luwer of tbc Cufios to nomtr!llte fo: fa 

long 



fonG' time ll~ t:;f Clerk t,ef)nu,':::: u~dl ill tu£ ()i~ice, tija~ t£ I,til;;"-if 
fi)onit! !lot llhll\,: it 0Fmt or it to~ a id~ 1n:£tEft q <6:fltlte, tina 
upcn gOOL! ~3£!]l1utolir. 

Ii)e to fo (onfinrtl up bp tti~ act, tb~t be i1)uIl not mnI:c bin! 
'Onttng plCilfutc, 01 fo~ peat~, but tvbcn be barb nOnlmQtell film, 
toat la, aU be t)llti) to no, ann tUen be fa in IIp toe aa t[Yi~ gluttg 
i)'m uta enate ; unn tbiSJ reelUS' to me to be tbe fen{e of tve UJ~ale 
Gct. 

] compare ft to tbe Ql:afe \nbicb Ulp JLo~n ([bief ]ufiice Hobart 
puta of i)imfrlf (n biG Book, Folio 153. in Colt lIlln Glover's 
<!tare. ~nfqJ I)~, '] (i111not !!COi1t tbe £Dffic£a of mp ®tft ,1B <£Dtet' 
3lufftce fo~ tern ttme tban fo~ 'lUfe, flno be !-,Et3 ~os ~;;f2 t~Jn:e:;t' 
i1 Wull'~ f:f[(crntn~ a Bent fo~ Vomer out of tbe tano£{ ilotnatde,( 
tout it lllull be [o~ 110 l£f13 QEUate tOil" iLffe; fOl tbe <ZEfhue l.l1ilS 
bp ~uffom, mfO it COUtlot be granten fo~ a leITer QEllatc Ulan 
l1Jbat tbe QI:uftDUt nppoint~; attn in tDat \tare of tbe ([bier ]u~ 
nice, fita grutttilllJ ~ffice~ in bfa (5tft, aU tbat {je i)JO to no, waf.' 
to point out toe @erfol1 toat fiJoUltl baue tbe Office, tbe Qtuffom 
fettletl uta ~Jlqt ~Jll {to ----------------

~o {Jete aU that toe Cufros bath to no fn reference to 
· tbi~ IDffce of Qtlcrk of tye J;>cace, ia to point out tbe IlDet

fon tOat ftJouln babe it; allt! afj t{Je other ts tll bp Qtutlom, 
r~ftit1Jll' __ ~£t __ !lL~1.1r1iam£llt ; toe Cufros When be 
barb nnmtn him, [j£ batb f.tecut£tl bi$ autbo~ttp, ann cannot 
qunltfp tbe 3ltttrretl tn!)fcb patTetf) l1p tbe act. 

31 am toe t1to~e {"cUuen to be of tbfa opinion, becaufe 3I 
RU£tu tbe flCcmper ann 31ncUnatton of tbe W'arlfamcltt, at toe 
ttmc tnbzn tbt~ act \tla~ matle; tbeir tDefign wag, Qrbat melt 
11)ouln babe ~Iac£a not to bolD pzec£lrtonllp o~ Determinable 
upon (tUII ann lPleafu£, but babe a certain tlutable Qfllate, 
tuat tbc)! mfgbt_illlLllJhem tnttbOllt--fcat--'lfJouuiLtbnn; We 
aU Ul1ll\tl it, _nnn (JUt. 11)~ac£,9 05 3iu'Oge~ ate (0 f£ttlCD, On.12 
lIeterminable upon J~Ulbebabtour. 

Contemporanacxpofitio legis eft optima, a cantempONtp ~!> 
poUtiot'. of i! lLatu; tf tbere be anp ~uefiiol1 about it, ail 
our 1300ita tell ufl, tg altt1ap~ tue bell, brcau(e !:JZ 'Q:&;mpft: 
of tOe latnmaltet~ 1a tben bcft ImoUm. 

'(1f;bzrefo~e upon tOe tubule ®ilttrr, ] tarte, it tOe Ql:lerk of 
tbe LDence befolc tbe Statute of 37 Hen. 8. wn~ remotlable at 
tbe pleafure of tOe Cufios Rotulorum) fJ_?ctiufe be lUaa bhl 
C!letk; but toen fJp toot S[atute be IS) ttdn6fo~men tnto an 
IDfffc£t, ann biab a nm':lble Q.fllote In btn iDffft£" a.~ hmg a6 
tbe Cufios comtmtcn Cuil:os)ann ()~ b :;t1lJaJ I)!mfelf ;ciH in tue 
Office: l1)e butb ll"~' ttn~ .)tarute ~t(D rH;n 11 P~tr,;?; l'v make 
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a Deputp, {utb as tbe Cuftos llJoulD app~obe of; fa tbat if be 
Ileballett (Jtmfelf tuell, tbe Cufios coulD not tutn bfm out. 

'll3ut notu 31 tbtnk Once tbe making of tbiG laft Statute in 
tbe rita of tbts lLting ann {Oueen, be batb abfolutelp an (lfftate 
fOl JL(fe tn btfl Office tnl1epentl41nt upon tbe Cufios, antt De~! 
terminable onlp upon ~tsbebabtour. Qnn fo: tbefe BeaCOns 
3\110 concur l11ftb mp 13lotbetJ, tbat 3lUlJgment oUlJbt to be ll(~ 
en fo! tbe @Iainttff. 

DE 
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Term. Sana. Mich. 
Anno IV Jacobi Secundi 

IN 

BAN COR E GIS. 

Die 6 November. Anno Dom. f 68 8. 

Hitchins ver{us Baifet. 

~I. Serjeant Maynard. 

M
Qp it pleaCe paut ltO~bllJfp, John Hirchins (£I tslafnt((f~ 
ann Sit William BatTet to tbe Defennant, in an Q.Ejea

... mcnt of tbe ~al1nOl of Lanrake, &c. ill tbe «!tountp 
of Cornwall. ~be letfol wbore ~ttle is ttl quellfol1, is ~~ E~ 
:N'ofworthy :, bt~ flUte, as 'tts founD bp tbe Special dletntct, 'i 
tbt~. ~tt Henry Killigrew wao retiC'D of tbefe lLan'OS$ tn .trcc, ant) 
Anno 44. be makra bfs [[1m, wbicb t9 founn in Ha=c Ver· 
ba. Il>e makes a tJelibctate [[1tU (anti tUetDs bta ll\earon~ \Dbp 
be mane it) ann tbercb" JJibCO bt~ .lLantl to btu <ltoutln Berkley 
to~ bts Life; unOet lUbom a lJoon ttftfc, Of tbfre be no BebOcntl
on of tbe (UltU,) h1 tJetluctl to tbe ILctTol of tbe ~(atnttff. ')l3ut 
tbcp fino futtbcc, ~bat Anno 45. tbts ~ft H. Killigrew matle 
iluotbec [[1U1.15ut tubat ate tbeqJ;ontento? ~befe ate tbe \t)o~tJs of 
tbe [1ectlicr ; tlHll1r al' Teftatum tn rurtttng. 'But quod fuit con
tent', &c. Jur'ignorant. anD (OItCIUOC, 3lf tbe ~OUtt aOJUoge tbe 
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laflll B,euocation of tbe firer, tten tOey finn CO! tbe ID£fentlant ; 
if not, tbep finn fOl tbe Iplr:inttff. ' 

'QI:be <Zi:Me t~ fiJo~t, unn 1:3 but tbifj. g 9'~an rc!~en in .fee 
rna{u?a a lULHU 1n w~tW~g, ann b€llire~ 01£1 fLann, ann tbat l1eHbe· 
nUfip, ano UPO!t tR.ea(onG gtuen; ann be lJoe~ 0 peat after 
muhe 'onotber m.lm~ but tbe lutp Gnti not tubat Ulaa tbe QJ.:on
tentfj of it: ~nll tDbat tbe meaning anb effca of tt wall, tbat 
tbep lmotu not ; fltttl refer it to tbe lutl\Jment of tbe ([ourt, tube
tbet ~fJt~ be u lRebocatfon o~ no. 
~p Lord, mullet fflboUt, It can upon ItO Reafon itt tbe tno~lt1 

br fain to be a lRetJocatton, but tbe fittl mm nora flann, ann toc
Ion fi~~"tfie9 l1otbtng. 

1I3do~e 31 entee tnto mp arrrument, ]I muil obferUe tbe (ltufe 
iHltb been m:guell bcfo~e; anD me Imow one anotbet'~ P~nt'Dt!f. 
~nt1 31 aJail Hate to POUt fLo~nffJip wuere tuelltffercl1cc ia !JetUlcen 
us. 
I ~"Lord, me no not ntffer woat tbc nature Gf a [ait r::em [g. 
g ;~LWI ia a Jl3ubltcatton of a ~an)~ 0;?(ntJ, 6fl to moat be tutU 
fmbe Done tnltb lJj~ ~ffate after bia [)eatlJ· anll Ule no agrEe, e~ 
lJerp tHiliU fa r€bocablc. gtttJ tlJougb a ~att fiJoutn babe fain be 
1nouln not reucIte it, pet fIt tbe time tnben tbia mm toag mane, 
be mtgbt babe reboltell it bp parol. 1But tbat tuberein Ute niffer, 
f~ tb(~. '~ig falD on tbelt part, tbat an!, [[lUI tubateber it be 
tbat com£~ after anotber, ta abfolutelp tn )Lam a Rebocation of 
tbe fo~mer ; tbat mp ILOlD, tne no nitTer in. me fap, a man mop 
lUahc a rnm of reuetat tbtnga at Central times, ann tbep llotb 
fiJall flanll, ann one not trip up (be l!>ecIG of tbe otbct. as fOl 
tbe purpofe, as to rn)llLanD~ in tbe J1!>~O\)inCe of Canterbury, ann 
®OOl1n tb£te, l31 gibe tbern to J. S. :;] map aftettDarOll fap; as 
to lUi? lanDS; in tbe l[:>lobtnce of York) ann ®oot1~ tbere, II gibe 
tbem to J. D. tbis mm noe11 not teuoke tbe otber. 3lf a ~alt 
fettle biG lLann o~ <!Effate upon bta i[[ltfe ann Qi:btln~en, ann 5 O~ 
6 peara after anotbet Q!bUD fa bom; ann be fdP9, 3lgtbe tl1p fall 
€bilD bom 500 1. tbiB fi;Jallnot «nno Wbat tuaS5 ilone befo:e. 'Qrbat 
tbep nell!, mp JLo~l1. . 

®P Lord, 3Jf a man {lJaU fettle biG flfl1ate upon (JiS mlife ann 
<!ttHolen, anb nftetU1atlJ~ being pleafen witb bhl ([enner, Caps 
'be, 31 !Jille fo mucb to ttlp 'Ql::entJer; aU (9 botn, if Wbat [bel.' rap 
is; true. ')5«t, mp lLo~D, Jl affttm it, Qt'bata man map make two 
·Wills, ann botb nann togctber wbere t{)ep are of uno feberal 
tbiniJa, 0111.'1 not co"tranicto~p one to tbe otber. ttbe Slueftton 
upon UJ£ U1~ole ([afe ill, tnbetber a ncHberate \Vill bftng mane,. 
l1htl after a Will tbat .tbep lutoto not what tDe ([antents or it is. 
wbetbec tbtlt be a JRc\)ocQtfon of tbe fOlmtt f ra.:"[)c ~uetlton is 
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upon tbetnI;ole in complexo, iHHb£ (Icr'Cict fa fGun::. wpon tt It 
tgep 00 not know u~ weU «.5 tb,lt tiJey 'OJ ImOb. 

fidl:,S'01' Lord,,] grount rup [elf ur1l UllO:l tbe nature of o<uettlia" 
g (J1erota \l.1ben 'UG fouar.) tbete Ce1n be notf;:nrr atlu£U to it, nol. 
notbtng token [rom it; but ce 7((g founD, fo tbe (JLow:c muff jUt!\Je 
vr it. 

Secondly, e@!' Lord, 31 [op tbirl, flLbat iUbatfoen£c tfJ founll tn 
a (lletl1tct, \1lIJcreupon tIJc QIourt can lJ(ue an!, 31ungment, muff I;P 
pontinelp founo, not nmbfguoufip: fo: iftbe Jury no noutt, [be 
(ltourt can ueber tcfoiue toe ®attct of fact. map, to go a ne. 
uree furtoer, ]f tbe Jury tIo finO poLitibelp tbe matter of arJJu~ 
meat, anD no not make tbe Qtonclufion de fado, tbe <!tourt (l)aH 
reject tbc matter of argument, ann glue 3lutlgment to tbe CO!1trn~ 
tV: fltbe iRenfon hl plain, becaufe an attaint Hell upon a falfe 
[tctntct, ann a man cannot be attainten upon tnIJot be notlf.lt~. 
ttbe autbo~ttte1) ote beretn bet}? platn fn Croke Car. fo1. 549, 
Crifp anu Pratt'S) cn:afe. 3llTue being jopnctl upon a jftau'O; 3lt 
lnas atljungen t6ete, t!)at tboullb tbcre be nebet fo manp QttrcUlU' 
ftancea of a JfrautJ founn , Ultlefs tbe Jury finn it to be it jfrauti, 
tbe <li:ourt ll)oU a'Oju'Olle it to be none 

31n toe <!fatl of Lincoln attn fLanp Gorg~'~ <tare. {l ~an pur .. 
tbafea lLan'O ann pap~ fo~ it, ann bitecrs a QI:ontaepance to oi~ 
IDaugbt£t mbo Imetu notbing of tt, but be ltept tbe ~offelTtoil, 
took tbe J.iP~ofita of it, anll neclat£tJ toat be tna£' {[)wn£r of ft. 
ann \Ubct\ all t{)tfJ tllaa none, be malle aWo~tgage of it. ann 
tIJe IDueffion came betWeen tbe i)augbtet ann tbe ~o~tgagec. 
0ava tbe ~o~tlJa~£e 'HS a fraun, 6ttD1Uitbout Doubt tbe '.!tOlltt 
WOllin bolO ft fo. i)5ut tue Jury finDing onlp toe Qfbioence, ann 
not tbilt it tuna a jfcuUiJ, 3lungment tuas lJfUcn fo~ tue iOaugb
ter acraHtll tbe~o~t!Jagee. 154- Noyes lRepo~t. ~be queffton tua£.' 
upon toe Qi;Utllencc, tubcrlJ£t ]Kdignotton o~ no r 'Qrbe Jury finn 
a ~pectal G:lcttlht, tbe Q];uinettte tblla; 'Qrbat be WaS) tbe perron 
Wat fil\netJ tl]e ]nffrument of lRefignation, lUlU Cealen ann be· 
H ocren fl£' {]t£j act ann Deco to tbe lRelJfffer, &c. gnD tbe queat·~ 
on tung, UJbetber UPlJtl tbat dlcrntct tbe Qtourt fiJouln a'Otu'OlJ£ it a 
Hefiguation, bCCflufe tOep Din not anIl U)C 13tt1)op 8J)'rCC7J. antll 
~be Jury bcing {gno~ant, ccrtatnl1! tOe CltOlltt muff be mo~e inno~ 
tant tban tbep. 

j:~2ap toe Qtourt mull knoto tbe contrntp, f'l~ terp can tnl"e fm 
~\ott(C of tubat is nubtoutlp {ounn. 

?~i 2 ~p 
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--< ... =-_r~-~i-p--I~~l~j)- ~ bta til not Onlj111 Precedent, but tbe ~rin{fant ann 
HlttonnI 3ltfiJgment of ~ull{dn'O, De non apparenttbus & no!) 
~:;il1fl,tibus eadem en ratio & Judicium. 4 E. I. '(!l:i5 £~p~£lTei.l IU 
ii D,CCOltl of Darrein Prefentment alJl1inft 'Viiliam Duras (tubere 
tbe C[ourt tn tbo(e times Din enter tfie iRcafQu of tfJi:lr Jjung
ment ; tDe l~rn[on t~ tbua) Qpotie1cullq; Juratores dubitant aI';. 
aliquid fit, perin de eft ac fi non e[(er [([iOere elln pou finn in an 
U)iU <llerlltct, (nap tbe ]ucp fap tbe~ no not know) rufJat tuere 
tIJe QCOlttellt~ of tbits Will? i9lap, mp JLo~tJ, lUbere wm PI3U 
100ft to finn tbe Qtontems tuben tbep finn none r mbere Will pou 
finn tbe laebocatton of i1 Will f mbp, mp '1Lo~o, 31 tbtnk, unOer: 
fallOut, if 3i ball fain no mOle ~ ban fain enougf). 1J3ut mp 
ILo~tJ, tOete batb becn mucb <!farnefinefs;s tn tbf~ <lCaCe, ono tOete
fOJc 31 tuill not tctl bere. 

®p Lord, t'ijtbep fee tbe IDbfectfon, ann tberefo~e neber go a
bout to argue tbat @oint tbtlt fa (ounn b!, tOe 3lurp, but· Oabe 
founn out a map to lealle out balf tOe d1£tntct: ann becaufe tOe 
3lurp babe founn anotber Will, tbep babe taken upon tbem an gjn. 
1:lention of tbett own, toot tfl, fap tbep; lUben tbtte is a fecollO 
Will founn bV tue <Iterntct, tbe fitft i~ botn. 

13ut, mp Lord, ~be!, go out of tOe [lnnict ann finn a Will itt 
tbe ([Iouns ; aun are like a Squirrel tbat fa bunten from one ~ree 
to anotber. '16nt, mp lLo~n, 31 tnm grattfp tbem tn It; take tOe 
€art. ~ere ts a goon WilJ, a~ npPct'as upon tbe Rearotta ret 
[olto; ann after tOe (!tenato~ makes anotbet Will; tubat i!l gIllen 
IIp tbi~ ? Jaotbfttg. (!tue ]urp finn tbete f~ none; ann now tuep 
put pou to bunt fo~ {t- tl3~tlp go tQ bltntJ·man'a butT, ann let tbe 
cztourt finn ft out. 3J am fute tbete can be but (ltonjrautL, tue!' 
cannot Pzopberp at tbt~ Da!'. Gnn if no floOp can fap tnOat tue 
'Vill IS, can tDep fap 'tiS a ll\el.1ocatton f ~p toro, tbere 1l1a~ 
replfetJ to tbem tbat mane tbf~ i)bjectton: 'J6ttt lnoat if a man 
make£' a (a,tter Will tbe bet!' (ame? ~ft H. Killigrew (ann a 
gallant <I5entienulU be \U119) left bia Will WHb bfa Qroufin, ann 
tOfU tnftbtn iJ pear, was fergn to go into France tnftbout nnp Ot; 
cali Oil of cbnnge at nil giben Oiln of t0e one fine o~ tbe other, 
ann be makes nnotbet Will, ann tnbat tbat Will tuiln to ttotk!1oU1t1, 
l11bat tf tbf fattet Will tu£rc a Ql:oltfirmntfon of tb~ fo~mer ~ flJotn 
if it were etP~ell!, tbe fame tuitb tOe fUlmer: [[{bat \Uaa tbe att~ 
fwet to tbnt f Gp, but tUilt tuag not likef!'- ~Utclp it WaS) mo~e 
11kel1' Oe fiJoulO confirlU bhl Will, tuan nel1top Lt. 

'1l3ut, mp lLo~i.l, 'Q.to go no furtber, Oe mi!Jut 00 it, aulllbilt i~ 
f:llougO fo~ me. ann tben tbe JJ3lefumptton tu fJlfe thep ITO up
Olt. ~p JLoro, 3lf 3/ b{tJ (onclutJe ~re fflJffilt, 31 fa» JI neen!To 
no further. mIlben it 3Ju'O(Hl1ent tunu fll1ttentlp enttfD, tIJep urel1 
to enter tDeit JaCJ1fOl1fje Jl7l(l\U tbev entet tt onlp Q:libu'l vifis 

lecti~ 
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l~Ctis & auditis & p;.';r c;]~. pkne inrclL:G:is, &c. .[;loUl If to:5 
.JuDgment a]1~!IJ be £m~tl), UJLw LJil5 tlJrn reaD to tDc Court ~ 
ll~lJcre UJiH3 it r~'(n f UJ:ji'lt tDii;} it tI]C (Court tmtttffooJ; mUllt 
f('tct in iJcre f:'mlo fo~ tlje QL:nUtt to lJrltberlltc ann confiner on:' 
.J1.' Lorn, . ~tu ii fh:nll[tc qcnfe ; Lut ]; tD:i! (\'0 fuetber, a:1D (db:: 
upon me l'lp Bea[on ann full 7tutbOiltie5 to jJ~3tZ a[Jt1!nft tbem, 
tlJi'it toe!' u:'(; mifiJ{t€H in tbe tiilD. ] tnill{JlUZ my £itHljiJ;itic5 
ilUn iRea[Q!1£), ann uufro£t tbett alltbo~ittes un'O Geu[DllG p~etcno. 
cO • 

.fiO? the atHbo*{e~ of mv part, 3i be(Jtn \Uttb a lungment, a 
)J3oott cttell up tbem(elbe~, but [0 CI:lUttoufip tbep tunu[o not pm: 
tbe Q.i:afe at fat(Je. Peckham, '2. R. 3· fo1. 3. an atlion of ~re!
para UJai3 b~oltlJlJt fOl taldncr aUlap ®oona· fttbe DefenDant pleana 
tbe ~eftato~ tlla~ po(fdfen of toefe ®OOOS fiG biG oWn l.i0oo0~, ann 
mane t~e Defennant ~.tecutol, &c. ann to tbf.a 15ar tbe W>Iaill~ 
tiff replpcO, nntl ctillftlTen ann aboiOen tbc 15m: tOU11; @ap~ Or, 
'US true, be tJiti make tye Defenna11t <!ftecuto~, but afterttJarna 
be mane onotl)£t Will, anl) tberebp mane me Il.fteruto~; ann tyere· 
npon 31 took tIJe ~OOl)S3 ann bloUrrbt tbe action. ann it Waa que, 
fttone'O, tnbetber it Wtl~ goon wttyout a ~ra\Jetre ; ano it lUag 
ilOju'Ogcn llooD. 31 fap, tOiS) ig a ]uogmcnt fo: me. 'QCbeir af
firmation iE, 3lf tbete be it 'Vill, tboulJb no boOp knoUl~ woat tt 
flJoUln be, 'tta a Bebocatlon of au!' fOlmer Will. ~p Loro, 31tt 
tbta ~afe tbep p~oue tbcte tunG anotbec Will, but tetl not tberc; 
but fop, be mane me <li!.recuto~ bp it. [[{bat Ooes toe Qtouct Cap ta 
tbf9?QEifquis in vita fna facit al'Tef1:amemum,&c·[[lbocUec makes 
anotber Will, ann makes.; anotber (!fte!uto~, tbe lLaUl rellokes; tbe 
fOlm£r pro hoc.[[lbJ! nae~ it f Pro hoc quod aI' Executor nomina
tur. Et 6, &c. '~ta af5 full fOl me as a Wan can (peak. mtbp 
tua~ it a ll\eUocation f becau(e bp it be maOe onotber Q];tecutol. 
gnn tub" (0 f becaufe a ~an ueber nlake~ a Will, but if be Does 
Dill' tbilllJ af[£tlUutDB bp \tlbico tbe <ltOUtt map uuner(fan'O tbe Will 
u; cb£lltlJ€O, 'tts reboketJ. Wben tue Renfon in witb me,: tUt 
31U1.l(Jment in wtto me. ~oUl, tbe Beafon maa not toe maktnrt 
toe Will, bUt tlJe naming mlotbet Qrrecutol· '" 

15 H. 7,- fo1. 17. Jt is:; a Rule atuen bJ! tue Q!uief 3lufffce:' 
lu{Jen f! Will t~ mane, tiJe <[ourt mun 100ft wbat tOe tuo~nll nee; 
ann fo junge. JaoUl tubere are tIJi? tnotoa Cif tOta Will to jut'lrri 
bp? 3:f tOere be none, tben pOll can JUDge it no Bebociltf~ 
un. 

®p Lord, firbe nett 13oo{t i~ tn Anderron"~ Reports, fol. 72 r. 
1[be ~ilre ta tl]cre tbtJG (Placit~O 1.6ut 3J tnOJt't tnitloke tOe qrnr~O" 
'([be QLllfe llH19 tbta. a mnll noes neutfe to bi~ ~on fJia JLanna td 
(}tm mfO Or£; (Jcit£J. aftetUlattlll be t!1illtes anotber Will, tlntl tberec 

!w UC nil) ttebtfe toe fm!1e JL"ntJ~ to D1~ (CUfe fo~ )Ltfe ) papitt!X t~e 
~WI1~ 
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€SlaB, &c. ann tbe qucl1ion IDug) IDDct{)a tbia Iflft \Vm tua~ it 
JRnJocatton of tbe fGJUlH f ]t Ula~ finelp cHro: ~bf:p toIn pot!, 
~wo )Lntuper91tlete of optnion it ttma none; tuel' mrGDt baile 
befit pleafelJ to i)tlbe gtuen Due bCl10ur to tbem. It ttHl~ tbe 
QIijief jSu{ficc Anderfon, ann Glanvill} a uerp lur~lr'O 7WJ~l'. ann 
tuljp WaG it no 1Rcuocmion ? '1Bec6ufe tt~ep' trli'iy bctb fftltliJ tage
lbft. ~bti3 ([afc Anderfon t£iJo~ta us bi~ own 0pinton, "~a 
jiUtljjmfnt upon Hle 'JBfncb bp bim flnD GhnviIl) til1lJ it feem~ 
t~ere Umu 110 otber Judge upon tbe 1Bentb· 

®p Lord, .mett to tbiD 31 fiJal! cite Coke, fo1. 2" 24. Hodg, 
kinfon'~ ([ofe. a mml nellifcs tbe 1fersftmple of ()is :!L~tttJ:, nno 
aftnWat119 mnke~ a lLel1fe of tbe fame lLonD~ to J. D. ann it tua5 
fo~ thh:tp penta, to commence aftet tbe neatb of tOe ~efiato~. S;t 
came in qurfiton, wbetber It was a Vellire of tDe Jrze,fimple o~ 
110 f anti in tbnt Q!nfe botb coulD not ffann mboHp. ~p Jl.,OJtJ) 
tbe!' agree. 31f tt ball been a lLea(e fo~ t1l1£ntp one ~earg, it boo 
been no lRc\)ocntton; but being to commence after toe tlfatb, it 
muff be a lR£uocatton; but of wont f .mot of tbe wbole, but on
Ip de tanto. ann tbe Qtnfe cHen Ollt of Anderfon, is etten tOere .. 
ann toe Renrau of tOe <!Cafe U!' \1.lbicb tOiU baS3 a nouble Qutbo
titp. 

Jl tum cite pou anotbcr Judgment anti Refolution to.:1, in Croke, 
Car. fo1. 5 I. a man matte£) Vi£; Will, anti up biG Will be De. 
1HCetl lLegacies to ttuo 1l3zotberi1 tbnt be ban ; ann afterwatOS feU 
flck, ann tben maltet5 anotber Will. 10l be lUagoeke)) bp fome 
tben, woo fiJouln be biG Qttecutol r ann be namen bt~ \Vife. ann 
befng afJItetr, Wbnt be lUouIn no fo~ .btSJ 13:otberS1, to whom in 
unto b:= ban giuen eacb a )Legac!,? ~ lllUl giue tuem notbtng, 
lupZ br, but tbcn be gaue a Legac!, to bfa ~Ol.l~on, &c. 

'OIbe IDuefftotl is not tbere, tnbetber We latter \Villtnas a 13.£= 
lHJCation of tbe fOlmer; but becaufe of tbcfe tuoltiS 3J rum nibe 
fJim noUJfrtg, it tuas baubte)), tubetbet tt referreD to tbe time of 
fJf£j Indiipotition tbell, 31 tum gUle bim ttotbing notu: ~l tnbetber 
it tua~ fo general a~ it llJoUltl repeal tbe fo~met lelJac!, IIp tue fo~. 
mn: VI/HI? ~be JRefolutlon upon beartlllJ Qtounfel waa, tbat it tuas 
tH) h1ebocatton of tbe fOlmEt LelIacp. aun (be Bea{o n hl, bectlufe 
in dubiis non pra:fumitur pro Tdl:amento. 

~bnt tocte map be tWo 'Vills, is ero. Car •. Den's <Zeafe. 'tis foL 
It 4 nan I I 5. ~ben~ IUa etP~ctl!' fain , 3lf a matt make one 
'Vill of ®oona, onn anotbet of bt9 lLu"n~, ann a laebocatfofJ 
fa aUettgen of batb, a ~J(lDttJftton ffJall be gerome'll fOl tOe O"t~ 
~m?J nenpe'O f02 tbe otber. 
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anb, mp Low, ] uearn it, Cra. Car. fol. S9~. J.::ues H':D 
Berkley put tv~S b£~p ([,lfe, ]f n s."j)zm liiiihcf3 tUw \y i:~s, 0U ~ of 
fJifJ .tnnlJr.;, iHlD nnoU]£t of i)l& 0ocu~, 1bilt u PJJrJlc;Uon iiJuU t1J 
onlp fit) toucOtng iJia }ii11i:.~fj, ano not (oncermnrr (}is ~5:JOOG. ano 
Wyne an inUre \Vili i~ mune of iLanna ano ®oong, n Q!:n,ifulta. 
tion u)aH go to tbe wbc~e, becaufe tOe e.tilmflla'hon of tue 'QIVGlC 
wm 1)0 no butt. 
~p LOlU, ~be!, cite Swinbourn unD Godolphin ; but pou fball 

fee boUl mucb to tOetr purpofe. 31n Godolphin, fo. 23. 'et9 £rp~eUp' 
fain tbU£1, ttbat a 9J!)an connot Ploperlp make two [[lma,unlefG 
it be ot (elle'tal tbingfS: ~b£n a ~alt of felleral (btngu, map 
make feUeral mUla, fol. 253. Swinbourn. ann Perkins, folio. 
179- ifJe fapa ftPJefip, if a OOilH meketl two CtHlla,tbe latter fiJaU 
nano :, nun tbe otbc!: not, nih foit in fpettal Ql:are~· 
~p )l.,o~n, 3ln tbfn lletp <Zta£e, tbia point tutUl in toe ~td;e~ 

quer; anD 31 tf){nk tbep tefl' fietI' lUu(b UPOIl it. a 15m l1hlEi 
<!ftoibit£D Ott tbe be[)oIf of tbe [tilife of Seymour, up t(Ha BaiTet'~ 
ance(fo~ tbat IS ttotu DefenDant ann Il>etc to €Vir Henry Killi
grew, tbat mane tbe [[(tn. 3J babe perufen etofllv toe W'~oce£n· 
ings t ~be 15Ul (oUnnell of tlUo partrJ, one tmpeilcbfng tbe 
Wm,tbe otoet tuaa tbat ~l. Nofworthy ban Imr£oafetl in a ~ta
tUtf, tnotcb ~tatute (tbel' mane tbe ufual fUmJf~ff{oH) tbt!, fatb 
Was fatiafietJ. ]n tl)e p~oceentnga tn tota QCar~, tbe ([Gun ilt
tecteD il fpectal3ltfue, '(!Cbat wae,tnhetlJer tbt~ [rum untler tubtcb®l. 
Nofworthy Q.Claimeo, tuna lr\euoltetJ, pea oJ no r ~bat Wdfl 
tbe 3llfue ; anll tbete tuaa {ometbtng leo the ]Ut~ to finn tt, anD 
it came back to rbe ([ourt, auD tOe- Qtourt ntfHkeD tbe aIet
bill. 8a!,s tbe flOi!) ®entleman, bow couto tbep be oftbat IDpf
nion r ann be DirecteD a lletn flCrpal; Cbe tuaa no tuapa fatiatistJ 
Illftb tbe {olmer.) !lnD tter. in effect upon tbe nelU '(ttpal, it tuag 
founD aa bere, ~be!, finn no C!ontent~, but fino a ~econn 
i[tlilf, but tbat it Din not concern tbe lLanDa at aU; ann It 
tame to be bearn ag'fttlt fn QtOUtt~ ~p lLo~n, 3lf it mete a 
m.ellocatfon,tben witbout aU ~uetltol1 tbe]uDgment of tbe <.!tourt 
oug~t to babe been, to babe an accompt upon toe <!E.ttent~ tube
tber ratt~fielJ o~ not; but tbe Q,COUtt waa (0 fat, rati~fien, tbat 
tbel' ntfmiffell tbeit 'll3tn out of ([mitt. 

~3!' ILOltJ, 3! fpeak tbf~ tbe ratber, becaufc it tua~ tbe 3lubg
ment of mp JLo~'D QCbief1l3aron Hales, of ltIbom, aa Virgil fap~, 
nec jufiior ullus, nec, &c. 

'([ben cnme into C!bancerv a lletp Icarnell lunge, mp lL(I~n 
Nottingham. Jpe n{tea~ tbat tue llJoulD p~ot1e ourreillea a ~Ut
(barer, fOI if \Dc nin not, it Waf,; anotbea; CZCafe. anD tuU1)t tnatl t~e 
ftionfequence f ~e gtauten ufj a perpetual 3lntuncttOlt. '$ut tbep 

g(lt 
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go befol£ tbe ~i1ffet of tbe lRoUG, anti get a Dtfcbarge of tbt 
~.rtent, ann tlJcn came to fence upon tbe [([ltll. 
~p lLo:o, '\tots ClLOlltt tuiU,} of optnion witb ua, ann one fatty, 

[Jete U1a~ a great neal of tlie to make fometbtng of notbing. 
~p JLO~ll, 31 babe clten ann goo obet tbe autbo~ftte9 of our 

'l5Jo(tfj, but 31 tutU mention one mOle. SDBp lo~n Goke tn bill 
Q.Commentatp UpOIt Littleton, tn Tenure bp Burgage, tloes put 
tbia <!1:afe, 3lf a 9}5}an makea uno mma ann DC1.1ifes, tbete tbe 
lattet (ffiltu anll Debtfe l1jall nann, tbe otb£t not, tbat is; a gene
tollRulr. ~p lLo~tI Coke takes notice, anll comments upon 

. tbe£t mo~'Ds, feberol IDebtfeg, tbere is tbe fame fLatu of <!1:bat
.[9, as of 31nbetitances. a ~an fn France make£) a [[1m, anll 
gfbea ff\lctal lLegacitS, ann aftetUlatll£$ be maliea i1 mill in 
!ngland, but lDoat be galle tn tbe latter non confiar, tt tuae aD. 
,uogeD tb~ Inff UlaG no Rebocatio!t: 31t 1llaa fatD tnneeO, tt millbt 
be a )l\e\)ocation; but It migbt nlfo as tueU not be. 

31f a ~an \nUl rap a latter (tmm reUoItes a fo~mer, be muff p~olle 
H; fo~ CCap tbep) Ademptio non prxfumitur nifi, &c. Qnotber ~r. 
p~emon tbe)? babe fi deviferis Codicello qUa! prxcedunt & qUa! 

fequulltur,idem eft ut fi in eodem Teftamento continentur. aQ.Cont
eel is a laft ([[1m, \nitbout nn ~.tecuto~· Jaow in tbta ([afe, 
1llbetbet (t be containetJ in tbe mm befo]c o~ aftEr, 'tiS tbe fame 
tbtng- ~!' 10:1), 31 babe gon a great tuap oller all tbeCe ')5ooks, 
anti 31 fbtnk upon tbrfe autbo~ftf£S 'tiS betp platn. 
~p n..o~'D, fltbep cite Littleton, tbe ~are tbat 3J ctten befole : 

31f a ~an makes feberal mUls ann Dellifea, tbe fall wm ann 
Debtee ({Jail Qann. ~p lLo~tI~ tbere can be no Debtfe tubere tbere 
fS no @>enfe; notbtnlJ to be unne.rffootJ at aU, au in our (lCafr. 
~p 1L01D, 'tiS a lJ£nerallRule, anti a ~arg put bp Littleton Obi
ter bp Ibe tuap. ~!' 1L01n, t{Jet£ are four (!tafes put, ann 31 
agree eberp one of tbem to be {JOOO lLatu; aa goon latu M1 tbe 
Q,Conclufion fa ban. 

a Wan Debffes biS JLanns fn fte fimple ; tben be mllkt's a 
:feoffment in fee unnet J"pann nnlJ @leal, ann to the Dun of 
JFeoffment bt makes a lLetter of attom£p, to IJtbe lLiberp ann 
~ciin, ann as 'tts tn More'a lRepo~te, tbe feoffment fa bottl. 
but tbe lRebocatton fa LTOOIJ. ~be othet tblce ~ares wcre up
on tbe Dcbiting lLantl1l to J. s. anti after [)cutfes; tbent, 111:. to 
il Monk. 2dly. (!Co a Corporation. 3d1y. to a lSartfi), tnbrre 
aU are ul1cnpable to take, tbeCc [[{tllr; are bOiD ; ann pet tbe!' 
are n JR£'uocaUon, ann bere tna~ a kfnn of an Jl)UHd upon tbat ; 
but bere 'tiS £.tPlclfen anotber l1)all babe it; anD thougb tbe ~at· 
tp C,lIl't take, vet bfS minO ill plain tbat tbe otbcr l1)Otlftl not 
balle it, ro bf1l mtntJ tunfS cbill1getJ. 
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f1;1p LO~l), '1 {jiIUe b£rc a <[are, ] UlOlttn p~enHlle to L'\£.1tJ it, Q~ 

'ti5 tit mp a~~fJ~t5; Jl Wpce It llllL1Ut 5:J P~t1tu fiIJO, ul10 tG fi£i 
[\'000 (H; anv baa been U:>HHteo anee. P. DeHore tuaa fet1en or 
J1...UIl"OB in Black.I'riers, &c. lUlU maUe 'JiG [[ltl!, ano bp tbat, 
fita iDebtfeD tbe JLonOfJ in Black-Fryers, to tbe {llofpftul of B,-.. 
ttl ~mithficld, dUn nftcrt.1liltDa lUoRes.; anotbet UHII, ann iDeiJ~· 
ffg lLanoa be ban tn anatl]er li!'4ltifb to anotfJer. 31t \!l.1a beln Up 
nU tbe J,Ut\1J££1, tbat tUts Darrein 'Vill llJiHlltOt U )ReuilcaUon of 
t!Je fo~mer, fo! botb [[{ilia b£tnll of Oibetfe tbt!1!JG, map UJea 
fiJtlb tog£tber. 

L. C. J ufiicc. 

Mr. S. Maynard. 

JI 'OfD not take tl)e name. ] Q.top(en it tuitfj m~ oum U)alttJ. 11 
lliD not \[opp tfJe lDDole 13oo~, but onl!, fome fpecial fltafeo .. 
~otu, ttlP lo~tl, 31 come to mp ReafauG tOftt 31 fiJalllJtlle. 
~p ILO~iJ, '([be Brff Rrnfon ta from tbe ltllw.rc of a am: 51 

(lltH hl toe Dtfpofitton, (not t[JC lall [)ifpofitton) but it Decla· 
ratton of mbat a ~an tum baue none tn1tb big QEffate aftet bhl 
IDeatb· ®p lLo!l), tbete ate tbJee iJeJJte£~ 0: @>tepg of matt' 
rng it, tIJc <!tonception, toe 15fttu, ani) tbe lLegttimatfoll. (tbe 
C1:onception ia, lUben n ~iln ia refoluetl, 3! \ntll DO it ; ann fo if 
I)e Dita it [)£COl11cJ'i Embrio mortuus & lignifies notbing. ~be 
']3trlb i~ tllben be l\!)ubltllJ£~ it, but tbeee nre pollttue latufS; tbe 
Q];tUil ILn\t1!l uqutre Hno, ann our l1ntll nOlD tb~ee, to make 
tt {'[{nInal. anD if a ~tln boes it tuitbottt tbcfe, 'tio bra mill, 
but 'ti£J mutua Lingua, it can't fpea{t itt anp qcOtltt on anl' be
galf. 15ut tf be obferbe tbe folemnttp of tbe Law, tuen it bas 
itG JLcUltillllltiOIt. !l9 f02 31ntlancr, ]f a ~an nt tfJi9 nap maltea 
bt$ mill, anD gluea bi9 lLurfO anO I J'JO 1. to J. S. anD btlS 'f 
{[[itn£tTe~, but noea not (ubfcrtbe biG name tit tbEtt Plefcnce : 
([btll tn illJooD [[1m fOl tbe ~oneJJ, but fOl tbe lLanD 'tt~uoiD" 
pet 'thJ in tbe uetp fame tDoper. Bow tufiat ia tI)e QElience of tbe 
[[1i11 : :Ie tbe ~ubrcrtbtnlJ o~ calling of (c.HtneLTe1l an eflfenttal 
Pi1tt : 'tfa not, it ig Dura fine qua non. '~ill tbat tllftbout Wbicfj 
tue QI:ourt cantlot take noUce of it, but tbe effenttal patt i!J tbe 
mconing of tbe l\!>attp; but tnOnt can be tbe tneanit1IJ of tb[i) r 
.mot one part of it appear!); a llogicflln can make tlotbttllJ of tt ~ 
tOne t~ neitbcr fubjechml no~ prxdicatum, 

< i /:; 

} "". / 
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~p lLo~tl, Unotbet rearon (9 from tbe Dcfinition af a Will, 
i1Jece ia 110 DeClaration of uta mtn'D tnbatfllebet ; a Wilt is maOt, 
but tDI)at noes be Declare bp tt? Jaotbtng. anotuer tbing f~ 
QEodque dHfolvitur eo modo quo ligatur. m[1ben a Will hJ 
tnuDe, a ~an ntfco\1crs bh"J minD aa to tbe ntfpofition of bhl 
(!];~·rr. Qnn if pou \nUl babe a 1l\£\locatton, tbere muff appear: 
bi~ meatlinlJ to JR£uokc it; \llbere fa tbat f . 

a tbttll tbiltlJ h1 tbiS, In ~I£aning t @luppofe tbe 110m De
fenDant Bafiet l1Joultl bling ~tdpafs ag«tnff ~l. Nofworthy, 
ann be fiJouHl tlefentJ btmf£lf bp tots \Vill, were it it goon 
)Replicatton to fap, be mane anotber Will, ann llJctn not tubat it 
IlH15 fOl? l\f tbe )Replication ann 13att map botfJ be trut', it 
can't be an abot'Dance of tbe ')6l1t. ®P lLo~tl, wbcn a ~atl 
btl!) mane anotbet Will, fa it neceffar~ f . no, 'efa but ~olltttt
gent, \1lbetbet be Wtll JR.elloke tbe fotm.tr o~ no; mben be baa 
mane anotOet Will anll keeps it to bittit£lf, can Ott}? one fap 
'tiS n£ceffarilp a JReuooation, 01 ta it onlI' a Qrontingent f 

~!' JLol'D, dlpon tbe tnbole ~attel: 31 muff <!ConclutJe, antJ 
leane it to poUt ILO~bllJtp, tnbetber pou fball tbink fit to take 
atnal' a S!3an's ~(fa~ upon futb a <!tonjecture. 31 am rUte tucre 
ts no ®!ountJ to conclu13e it a iR£uocatton. 

Mr. Serj. Pemberron. 
, 

~ilP it pIe aCe pour lOlbll)tp, 31 am of Qtounfel fOl tbe IDe. 
fenbant. t::be fpedal dlerbict baS) fOHnD aB mp 15:otber baG ope
ne'D tt. @ll: Henry Killigrew makta a Will, Anno. 4/f. ann gtbCG 
tbte C!Eftate to ~~s. Berkley fo~ Life, anti aftnwarna be cornell 
iln'll makes anotfjet Will tn 45. tubtcb ts foun'll be mane ai' 
Tefiamentum ;8n1:l tben tbep tJerille a ~itle unnet ~:S. Berkley 
to tbe lLe(fo~ of tbe t9latntUf, anll finD tbat ~~£f. Berkley, 
lnbofe tbe Q.fOate tua6 fOI JUfe, ts aUtle, an'll finb tbe Defen
nant l1>e(t to @tc Henry Killigrew : Qnn [bat t~ tbe fllbtlancc 
of tbt dletnttt. 

Mr. Serj. Maynard. 

}?ou omit tbe lattct patt of ft. 

Mr. Seri. Pemberton. 

Qtfjat fS, tbep finll be mane anotbet Will, but it noes not appeat 
to tbem tub at ate tbe Q.Contents of it, ann refer it· to tbe<!toutt .. 
tDbetbet it be it JL\ebOtfttton Of tbe f02ml't ,v ill ol not f . 

'i· ~p 
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qap ,~,.o~tI, 'Qi;()£ fole ~~E[(On in tUfu tni!! fY, \:.;lyti;rf i:,H' n'-.~ 
kinlJ of i~ I\Htec Will no neihop tlJe fmm:t \Vill GJ ~H1t;' D~d; to a 
Will foun.o, wbtc{) £·eb:;·eJ3 tbe Q.;[fate to Q9J6. BCikky up i,;·:t 
Henry Kllligrcw; unDu Wbtco tbe JLcfEn t~ a 19:1t:cl.hl[,i: ; l:IL~ 
It fa alfo founn tbnt be mnDe a latt£t Vim a ~eur nftzr: UnO 
iftbe latter "'ill bila L~£uok£O tl)e fo~m£t, tOne tg i.1l1 enD of tb~ 
tplaintitf'a ~ftle. ~but tbat teaHp b:l~, ]] bope to Plobe to vJ~; 
JLo~nt1)ip. ~ 

~JJ '1l3~Ot{Jft h1;1ynard rdP~, ilntl 'ti£i a cOlllmon ®atim, ttbnt 
a \Vill ta 1Rc1JOL{1i}il:: fo long aa tbe ~efi:iltol Hl:leg ; ano] 
tbougbt at to be 09 plain fl JRate too, tOat a latter Will il\e\lohe (, 
all fOlmer. ~p JLO~ll, ] DO not finn it fa nellte!) ia tuJP~~,· !Ju~ 
tbep \uouin tip a nHtitFtlOn £\)aOe it. Sil np tbey, '€.i~ true, tl 
latter Wltl lReu(;!tCll n fOlmer, if it {Jabe lUll~tHJ jJf Beuomtton, 
ol tbe 9)9dttrc is trlcon(h1cnt tuaI) tbe fo~met, QI·t;i~!~ tfJe 0: 
fttnafon tbep of :~{)e otDec l1tle brt\lc milOe, iii tbe <[afe. ~Et ~f 
it babe no b~;DP of l.~cbocatton OJ Conttdtl!aolP, it fi)llf not, 
tbat [ap tfJl:P. _ 
~p !Lo~n, ~£:ccnufe of tb{~ Ditlimtiol1 (Ulb:co] tbink baa no 

founDation m auttD~ttP o~ Ueafon, but becaafe ot {JIZ! Di ;!i:ut· 
tOll) anO tbut ] tMlp rue m()~e cleetIp ~~oceen, ] nIdi ctte t\t:ll 
o~ tb~ee 1l3noka tunc fprak of t{Jia ~uie. Swinbourn fJe eim
UH'ttltea tbe Ulan; bp \nbtcb a Will map be lI\r~iG~~C[l ! ann izt tbc 
firll place, f?£ m£mton.a bp milking il t£Hte~ Will. [piz5 l!l£l~Oa ure 
tbefe, If a Man makes 1000 'Vilis, the lafr is the bell, aid H1dk-~)i 
void all the refr, Swinbourn, 7 p. SeCt. 14. ann be putB t!JZ ~Oii, 
to l.l1UicOmp 1B~OtbH Maynard noea tl.gtce;Qtbat to;JU~~ tbere be a;~ 
®L1tb,be wtu not, o~ uQLlaufe m ib~ fo~m£t WiU,~je tom Etu( RCiK,RZ 
it; pEt toe Idt fi)aH nann, bemnl"e tDc lL;~m t~ r'l; tbs :~iilktng 
tbe Ian U\£1JOit£j3 aU tbc teff. gllO fll in to .. ' bet!, fame tternll tfj 
tbe glora UP:J;l it) ano 3l fuppofe Swinbourn bilJ it from tbenCf .. 
GlofTe IC~. Pdg( 75. eh. ~,~ Teframents. il)e fllpa Effecrus vo
luntatis eft quod fecundum cam pronuntietur. (1![1i)ut t£i contain. 
en in toe intl Will cO om nino frabitur. ®ffice of Q.EtC(uto~, p, 
25· 'Us tx~?efi.lJ l:,iJj UJ~Jll all l1 ~~oUl1n, That every making 
of a latter \ViU is a C0~ntcrmand and Revocation of all for
mer Wills. a:!U UpJP tlJ[,) fJt:collectll £lIHl notl?~: @>ilP$ be, 
A nuncupati",'c VVl:l Revokes a former \Vill, though never fo 
formally made, and in, W titing. atttl fo Perkins, 1n tbe plaCe 
mp 15~ot{)ct '.lea ;'HC'J, f£) to L,i2 fame effect. 'QLf)en, m~ Lora, 
Ujet£ i1' 2 Hen. 5. 8. .(~G\jJ, mp }LorD, @NP moat tlOES:; Lin~ 
wood mean, finn o~t~;C;j ':;~Ci,n, bp fuptncr, The making the !at" 
fer \Vill makes rhe forl-'-:':: void. jg tbcrt tl1eaniI1IT, That t:,e 
latter Will fhall 111:11-:c 'i;.)id the former, if it contains words of Re ... 
~nr~Jion ~ 0Dp L(I~O, Xt tbat tnil~ uU, ttlilp tucp mi1Jbt baue 

il a a tl '! fp£1rtr: 
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{paten tfJfir Wlufng, fOlHO bO'Dp tnoulO Difpute tbat,tf tbete blae 
a \!I:lnufe of iReUocattol1 ; fOf a l1\enocation Ulitbout it lJp ~ato[ 
ilWuln ubottl it. WV 1L0Jl), noea be mean tbia, ~bat a lattec 
\Vill\.Uoul'O JRenoke' II fo~m£r, if it tnere cotttrurp to it t ~ltt£l!, 
HO, fo~ a Deed wUllRc\)ohe it wbere 'tia conttarp to tt, ann fo 
tulU i1 Codicei,mro n \lotn Will ttJtlllL\ruolte it ;fol if a ~an !linea tt 
to a ([O~pO~llttoll, Ulbcte tbete t~ none fucbm tbe tno~n', tbat tutu 
E\eboke it, fo be Uluff mean fomctbing fmtbet, finn tbetr mean
ing fa tbtu, ([bep mete utfcoUtfing of tbe nature of a Will, ann 
famctbtlllJ tbat is particular to II Will, to t{Jat 'Jnftrumrut mOle 
{ban to anp otbet 3ln(ftumcnt: flotu, tubct£fHl a Deco 0: nnp 
tbtng migbt iRc\)oke it, if tt wete conttatp, tnbeuaa bp mo~n it 
~6n tnilJut 1l\clloke it in terminis: motu, fap toep, bp mn[t~n[( n 
C::<:H II , toe fOlmer nre all iDellropc'O. ~p 1010, tbefr WOlDs arr 
plain, ann 31 tbfnli tbcre ts no ~lOU1ttl to intenU toeft mean111!l 
ctbctWife tban tlJl'ir tno~n~ impoIt, That is, by making tbe h!1: 
Will, all the reft fhall become void; 110t to put it upon tDe ~Oll
tcnts of tbe mm, Ol anl' tbing of tbat 5 ann toia feemg to be a
l!tccable to Beuron, if POUt lLolbft)tp e,raminefl tbe rea(oll of tue 
tOinIJ· 31 take it rob!, a latter mm m.eboke~ a fo~mer, fa not 
becaufe it contains \Uolna of JRebocation, o~ ~atteta iltcoltfiff
tnt; if toat ban been fo, tbere 1l3ook~ hloulD babe fafO ro~ 15ttt 1 
take tbe Rea(on tubp a lattet rom tletlrova tbe fo~mer, is tbia, 
feom tbe bEtP nature o[ a [([li1l as fuel> an Jinftrument. Jfol it 
~an balling potner of alteting bra [[{ill, as fOllg as be fUlleil, 
tUber tn patt ol ill tbe hlbole, tuben be makes unn tJeclares a 
netu Will, toot Will utun be p~£rumcn to (ontatn bta wbole mfnn 
r,ollcerning rbe llifpofition of biS Qfllatr, ano tbetefo~e tbat alone 
tlJali arlJue tbua mucb. itlJe tDo~na of lleclarinlJ bta ,-rill hn, 
pOlt tt, fo~ tbe \tlo~ns ate tbefe, This is my Iafi Will and Tefia
ment ; ~bat er.cwtJcfJ aU atbcrs, 'tis an Et:ctufibe ~crm. OUlben 
n Wan bas mane bhl Will, If a ~an tuoulD alter patt oftt, tbete 
I$J n p~oper 3lnftrument fOl tbat, tDbfcb IS a Codicel; but tbia is 
un 3\nfttument aa \Ucll knoma in Law, anD aa macb ufc maDe of 
it almon, as tbete b1 of il Will; fOl mon Wills of confitJerable 
~atteta babe Codicels nolO anne,reD, anti lOta is fo fat from JRe~ 
1)oktn(\" tOnt it cOnfitlll~ tbe orbet Will, ilnn amolUitG .to a nelU 
Il~Ulllication. .motu, WbCI1 a ~al1 baS fucb tln cafp map to B.E
uoke part oftt, o~ make alteration tit bin Will, mro f)£ malus anD 
IDecii1r£~ a netD will,ann lOtH not go tip wap of Codicel,but tl1akf~ 
it lUlU Will, 31 tbtnk tbhl is II fign nttt to VrmOIlUrottolh tbat be 
lJcugnss none .onJi~ f02met Will o)on llat1lJ 
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\t1tcb tbe fj)~mct, uun to be but fome tlilJUt olt£tiHto1t ol confirma· 
tion of It, vou wouln confounD tbe ore of Wills ann Codicels 
tnb~Uv, wgereas tlJete i5l not mOle ntfference betWeen anp tWIl 
Jjnftrumcnt5 in tue LoUJ, uJan tuete ia bcttneen tbere of n will 
ilno Codicel. ®p lLo~n, toe uerl' mnktnlJ of tr)Clll tIoes tmpolc 
fuel) an abfolute ~lffercnce. [lillben a man iDelttlet5 biG Will, 
be fdpa, I deliver this as my lail:: WIll: mOen be comea to molte a 
Codicel, tbat tmplies tbe conttatp, tbat it fiJall not ue (){9 WIJoie 
will; ann tbtrEfOl£ 89 to tbat be al1nrte~ tt to bt.s Will, to fi)eUl 
tbat, tbat a5 Ulell aatbe oUJer fiJoutn ftanD. 

'(lCta (afn tn tbe Civil Law, a man cnn ope but tnttb one WilL 
(31 \Dill alJr£e m1' 15~otbet'5 nUlfltction.) )~i~ true, be map bane 
but one Will, but be map babe 20 Codicels; tbe reafon ia, becaufe 
" 'Viti t£) p~e(umen to COt1tlltn tbe mbolc, ann tOf Codicel tbe COll-' 
trarp; rtno fo 'tia fafn tn Swinbourn. 

13ut, notn tll!' 1L0lO, a~ mp '1Blotber Caps, 3ll.niH il!Jrec, (!tbat 
a man UHlV make partial 'Vills of as mutlv tfJtltlJ9 no be ba9. fpc 
luap mdlH~ a will of bt11 ®oOO~ ann ~[Jatt£I£j; ano {)c map make 
a will of tbe Mannor of Dale, anD tbe Mannor of Sale, ano aU 
llanO to!Jctbcr; but tbcn pour JLo~nfiJip 111111 pleafe to take it WittJ 
tlJt!l <ltonuneratton, tbep muff be DeclareD to be pdttfculat wills 
at tte fume time. .Jaotu, tf a man makea 11 will of Dale, anD ats 
tcrtuatO;3 of Sale, tbe(e atc but piecea of one Will, tbougb UlHttcn 
in feuernl ~apera,iln'O contain bta tnbole Will) but tucn be mull 
come anlJ Declare not generollp, tbilt bt maOe Ultimam Volun~ 
tacem, lmt Ult' Voluncat. of fucb a Mannor, ann 31 babe feen tt tn 
~~acllfe m~ {elf, lllbete tlJep baue maOe a partiCular will of ont 
tbing alone :, but ruben 't{g fOUIlD generallp t{Jat be maUe af 
Teframentum tgat fa, it JJcneral Td1:amenr, tfJatia a Will of aU. 

®P 1.l3~otbet Maynard etteO a QCafe, 2 R. 3· fo. 3. anD be 
takea it to be a J:uogmcnt tn point fOl btm. [luDec fabOUt, II take 
it to be cleat auuitlff {Jim, fOHbe '1l3ook 113 a9 be baa cit en it. fttlJcte 
\lla~ Oil affton of miccfpafa iJ~oulJbt fo: ®oong, unn tbe Defrn'tJant 
mane QCttle to t{)e ®oot1~ bV [l<1lUl oftbe Deccafen, bp lnbtclJ 
be bao mane {Jim QJ;,tecutol· ([be J;'laintiff replte~ ann fapg, be 
mane al' Tefiamentum unO maDe I)tm Qfte(uto~,ano fo [Je claimen 
tbe ®oooa. '([be rtccptton tnn!l taken: ap, but pon lbolltO bane 
'@:rauerfco tbe ritlt [1[1il1; .flo, (ap tbep (tlJefe tbe l1l0~nG are) 
~ia per ultimum Tefiamemum lIt placiracllr general iter primum 
Teframentum revocatur in ommibus . .maw iftuep fJannot tl1ten tt 
tiJdt tIJe latter (ldltH ofn ReUoke tbe firff, it ban been nec£lfac~1 
tOl tbem to baue (traberfetJ it. 1l3ut tben ftWa mp 1B~otbet ['.1 a y ~ 
turd, JJc (eta ijimfelf fo~tb ~tecutol, anll UJcce tuna great L{ea, 
:Ott fo: It tn tb~lt ~are. I)C Wi1Il JF)1~lntttf, anil It ~UJfj no; 

£~I)UlJCJ 
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enougi) fo~ oim to abofO toe otbera ~tt!c, unlefe be ban fntftulen 
btmfeif to tbe ®OOU9 na Q.frc£uto~. Jfo~ if be ban maue btmfetf no 
fiCitle,be bftng out of ltDoffeffton,i;e ftJoultJ bane ban no 3luolJment, 
ano tbetefo~e tbe fctttng btmfclf fcqtij to be ~teCllto1, tna~ not fo~ 
a\1otlHnlJ toe Orft [[ttll, but to matte bimfelf a 'fl1:ttfe. 
~p JLo~n, Ii)£r£ tB one ~are wilt ITO a great ronp tn toe [~Joof of 

tIJ(I3. ]f a man mokra 20 Codicels, tbep map aU nano tocretber. 
gr a man mdi[D 20 Codicels, ano it bon, not appear wont Dare 
tUt!, ate of, tbep fiJllU aU {tann togctiJer) (Swinbourn 7· p.) 13ut 
tf {le maltea :>. [[liU~, ann tucre ta no Dilt!:' to tlJi'!:?, fUH) POtl 
can't uH tubtcb fa tiJe tirft, ann tubtcb ti.1 laff, tbc~ nFl:~ ~(, Cdt;) 
110(0: ij]Jbat t~ tbe lReufan r ([Oe reafon fa, t's~at!rZ bp milking fbe 
intt£t.l tbe fitfi i~ gon t anlJ tfJougiJ tbep C~l;"t t::ll Ulb{cu of UJeru 
ta tbe lutter, pet one of tbcm muff lJe tbe latter. ttbetefo~e, rit~ 
!oet tbun tbia m.ule mall b£ b~oke, toat a fatter [[{m fiHll not 
lReboke a fo~mcr, tbc!' tutu atJunge botb to be UofO. 

tl!9P JLo~n, a~ to tbe Rule tbat Littleton Sibe£" £nD anp ,}3JCHter 
bao etten, lDbete a man makeS) ntuet[c Devifes, o~ nH)S'rfe \1'11155' 
toe Ian Devife anti Will tlJali {fanD, ann tbe ot{Jec netlJ ,8:lttJ 
tuts muff be unllcrffootJ (fap~ mp ')5Jotl}et) tbat be mokra tHnetfe 
Wills, an'O tliller£e DellHcs:; in tOo(£ Wills. i)£ is putting a QIaft 
of 'Otbcrfe Wills ann Di1Jerfe Devifes. 'firfS not ratt) tbe h1ff Y7ill 
muff balle a Devife in it to Benoke tbe fo~mer. ~ten to £tamtne 
out ([afe bete tnitb Littleton'S )Rule, tubfcb Oail aiWapg O;jtnf;no; 
@)tr Henry Killigrew tllakca a mm fn 44, rmn aft£ttuQtt;~ (faps 
tfje met'Oict) be makes at' Teftamcntum t1145, tubtcb mun bp tbe 
tllap be illtcnn£n a complcat Tefiament; fo~ ttlbeu -rbep finn be 
maDe ult Tefiamenrum,tt muft be hnpUco to (S\vinbourn I.p.Sect. 
44.) tOat be maoe a compleat mcrUl, onnfo toe lI!'leantn~ at aU 
ttme fa : 'QrOerefo!e, Ortetbep finn, be mane anotoer Will, tben 
accoltJtnLl to tbe Rnle tn Littleton, tbtU mane tn 45 muff flann, 
tbat in 44 ffJ tlnitl: '(toen wbat becomcS) of tueti: I[afe f 3!f @)tr 
Henry KiHigrew ban mane one o~ mo~c Codicels~ tUtU wtluln not 
baue JReuokeo tbe Will. >~ta platn be ban a wap to babe mane 
anI' altcration; but tuben be comes ann makc~ an U1Qole new 
Will, tben tbe fOimet is lJon. 

13ut faps mp 15~otb£r Maynard, ~fJi I?: (map be) tune tIJe fame 
lIlilltH oUer again. Qrbcn it tuaa not al' Tefiamentum; fOl if a 
man u)~tten the fame Will ouet tn otlJer ~ap£r, ann nora tlfclare 
tbat to be bt!5 Will, tunt fa not al' Tefiamentum, tbat i~ Jdem 
TeHamentum; fo~ tOe Tefiamentum t£l tbe tbing tontafn!?lJ, nnn 
not tiJe l\Daper. ''(!ta ,Uff as) if II man mnlic$ n tlttpltcat£ of bill 
ff[lUi, am 'tt~ but OIH' [mtll ~ (0 tbnt tbat can't be intentlcn tn tbhl 
~f!ff. 
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Urratn, S'0p !L.o!U) U)ulli em tbi~ <[nre be t1lolllnt tlliU;fn UJC 
0tlltltte I?f mlm~ f at tue Commcri La',v tia piOUl, tuere COUIi) 
tie no VeUife of lLanth3. JI.:!:JUl come!) tbe Statute of 32 Hen. 8" 
chap. I. 'ijtbat makf~ lLol10.!3 [)eutfable; but Oot11 r ')51' a
~an'~ loft Will nnn Tefiament. 00 f~ ,4 Hen. 8. JElotu rbep 
ltJouroclntm bp a Devife mane ttt tOe Will 44, fino (Jom ran tbat 
be a Inrt Will nn}lTefiament \llbtl1 be mnb~ at' Tefiamenrum tit 
45 ? @Jo tbe QrnCe fianna befo~e POUt tO~iJfi)fp. ([an an)) ®iHl 
fap, tbat tbfG tg a [}£uife containen in tbe lilff Will of ~it Henry 
Killigrew, mben tbe 31m:p batb founo be maoe a lnttct? ~p lLo~tr, 
31 take it, tunt tbe lattet Will is tbe p~Op£t 3]nffrument to CO!l!JfP 
lbiS li.-ann bp. 'lI3ut, fap tbep, tubete 00 tbep fiJetn tbe Qromem~ 
of it f ann tb£t£fo~e tbep wouln babe It filJntfp no~N:7B'. 

mltnet fabour, mp 11010, me '00 not neeD to fi)ctn toe QJ;ontent£f 
of it. lliHe ute tn ~o1Ietfion+ ]f tOere be a \ViIllR.t:uolir.a tbe fo~. 
mer, \ne are onlp to fi)ctu be mane a @)econn ([1dlHl; t[Je '[t~m 
110ra not belong to un; tbe loW ueber compein a man to flJet11 
ltlbnt ts tmpotftbfe fO~ bim to fi)etn. 
~!' Loro, an to tnbut mp 1S~otber faps;, ~bat lbiS map COtli 

firm o~ {lann Ulftb tbe oebec Will. Jlf tIle !Lam lUere fo, tuat a (rconn 
iI1<llill anti a firff migbt be coupleD togetber, UltO nann togctber, 
ltlfJicb 31 no obfolutelp ncnp; but ruppofe it mtgijt {H~ fo, tgat· 
tbe!, tlligbt {fanD ann make but one <U<I1H1 : ~iiP tbep, ti~ truc, 
bere Ote tUlo [1d1tus), but tne tum fuppofe tgut tbe fitft UJn~ eon-, 
firmen by tbe laU, o~ tbat toe fall containeD no new tnittter~ COlt~ 
trat!' to tbe Bra, onn tben roe tuill Hell it all 1lJeU,tlo\U tbe matter 
ig ~aluen. 'Qrbfa wouln' be a nttgl)tp Plettp DCUife to nifinberit 
1m Il>etr : 13ttt 3!bope tbbl tlltu notfctue tbett turn. Jfo~ tt tJoeg 
appear bp tbe ')5ooka citen to POUt lLo~nt1Jip, tbat tbe tlHllling of 
a fc(onn mtlllS.eboke9 tbe fo~m£t·~ben!fftbep tuoulD[uppo~t tt bp 
anl' matter tuep wouln rug1Je{t, toe!' ougbt to bilUC fiJctneil· it to tbt 
lIntp, that it minbt baue bc£n foultn. ~)ete to t~e making of a 
Will foun'O, but notbing of tbfs:; oppeotSJ. [1[lonlO POUt lLo~nffJfp 
p~erume it f gnn tubp llJoulll pour JLo~nf!Jip p~efume tbta ocratn(t' 
U~ lont are tn ~olfcmOlt ~ ''f2l:tSl not IIp lLotn to be aOmftreD. 

dt [1£ are nOID tn tbe <!tare of a (pectal [lerl1ict, tvDicb (ntp 
13~otber Maynard nocs.; anmit) can babe no matter of .faa aDoen 
to tt, anll tbiG tbcP moulD {Jaue to platn matter of fact. (Ebe!, 
Wouln babe pou ollmit tbtg lall confirUlS tbe otbcr WilJ~ mben it 
Doe5 not appear. f!tbep wOlllll baue pau p~erume tbat It contatn~ 
matter that wm {lann wboll!, WHo toe fomll:t (u[1i1i, but bow Cil~ 
pou Plefume tbta r 31f tOete (OutD be a p~erumptton, it au 'JOt ta 
be toe bell fo~ U~, we ore tpettS, ann POUt Lo~tH1Jtp w1U not Ple" 
fume anp tbtnlJ to iDtfinberit an l?etc ; ruu tom brlp bfm a~ mutt)
ilfj PO" enn. ([ben we i.ltf tn t90ffemon, ~,O" wm not p~eiIJm£ 

Uf1I' 
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-------O!lP tOfUIJ tontfpoffc(9 11£1.[[1£ come 1;£f02£ p eu to Orf£I1'O our3Hlbe· 
ritollcr. )@:t~ fliOUfJU fo: un illUE'l1 pou cbat(~e U9 tuitb a fo~mcc 
UIUl, to fnp, be maDe unotbec ufter tbat:, anO it noc~ not concerll 
U~ to OJc\U Uloat tbe matter of it ill. 

®p IL01b, f!bep mtgut babe maOe ure of tyfS witO a great ileal 
ofmo~£ rearon, to a lur!'; tbep ougbt to babe OJEum tbe C[ontent£J 
of tbe [[lill to tbem, but tbep tlfn not, ann tberefo1c POll babe na 
rrnfO!1 to PJefmue it. .1ft'll now tbilt it fa founD tbere if) 0 cCJ!H, 
pour lLOl!lllJtp to l1ounO up to it, DnD muff toke it tbflt tOere Wiiu 
il compleat Q1[HlllllaOe. ~p iOlD, rte ®b,cctton lliculD Doue 
been ll1o~e reafonnble fOl tbem to baue ma'Of; J'f upen tue face ot 
tbe ([1[1H1 it appear en it Din confirm tue fo~mer, O? ~i5 imention 
tuua tbe fOlmet fiJOUlll babe uoon III patt o~ in tue Uli]cle, t~en 
tbete mfgbt babe been mo~e (olotlr fo~ tbem, 0$ in tDe QCnfe of 
Coward ann Marlhal, tbe ([are t~ in 3 era. p. 72 J • ~p T,~a~ 
tbfr quotf£, tbe potrage rhJbt, but 110t toe 113ook. '~tat ltJiHl ill 
nn ~aton offltrefpafs, n fpecial illCtDta tuns (auno tbat A. up.. 
bt~ mUl {)eutfen Black Acre to biG @)on in fee, ann ~ilrrte£J: 
aUD bp anotber Mtll iDebiCes tbe lLanO to btG maife fOl tiff) 
paptng annuaup to bfa Son ilno fPeit ~o s. ~ben tOe [luefftOlt 
lnaa, mbetber tbe latter won a lReuocatiolt of tbe otuet in T ero 
o~ not ; anD it Ulaa tbe IDpillion of Anderfon ant'! Glanv~l~ rbat 
tbep milJbt {fann botb togetber. 1l3ut J take tbat to be Bllotbet" 
lJueCa Cltafe tban OUt£)· 3It feemf$ tbetf, tbat it ltHlfj 110t a fO~ll1al 
Tefiamenr, but a Codicel. anD 'tia fafO to be bp ftnotbrt U11ttil1!J, 
wbicb 3/ take waa {ntennen bp tbem to ben Codicel; anD then ate 
(o~1Jing to tllbat 31 tolO pout JL.olOfi)tp befo~e, it noea not RelJolte 
tbe tnbole [[lUI. ')Out tben, ~!' JLolil, tbere f£) tbat tnbtcb took 
lntt() tboCe lunges, ann 'bat i~, tbat upon tbe mattEr tbat appeae 

ten befolC ti)em, tbep toolt it, not onlp to (fann wftb it. but to be 
a fltonfirmatioll of (t, fOl tbere fap tbev, bill giuing 20 s. a ~fac 
to bfS @>on, to ltlbol11 be ban giuen tbe Rcucrfion tit fee be .. 
fOle, feems tbat be intenneD bis eolt 11JouiO baue toe iRcbrfioll 
in lee ; anti fo tbts.l woulD (fann ltlitb btG fo~met Will, anD be a 
QtonfirlUatton of ft. ll)oUl fat tbat migbc ratfonaHp be coHeaeD, 
31 tuon't IDtfpute, but, bOllleUet, tbcp Qtolleatllg it Co, it lllas; 
a Reafan to tOem, ann tbep took tt fa ; anD tbat waG tbe rea
fon tbat ruleD tbnt f2l:afe: ~o 3! [alte ft, tbg <..'rafewon't nann 
tn our lUav at alt. 
~!' lLo~o, ~p ~lotb£t Maynard bas.l maile n great manp 

®b;eaian~ tn tbft) Qtafe; but tbe cbtef 31 remark are tbefc, 
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~)( (apa torte mil\? be II Will nnlle (if Ril'in£) l!t Yc:k;[;;rc, 
to Ollf, ann lIUct\UiltOS tbe l~ut:t!' mil)) co:m~ flnn n:BI.~;,' (1 Will 
of uti) ILntro in Durham to nnDtbtr, OliU tbfV 11)111( horn flann ~ 
~ltn,tt (eel1l~,tfJCjc[are tbntoc biH) put out of big OWlt pHuatc E2ote~ 
te fo. ~~1P Lo~tJ., ] fllJteC tbe czrilfc to be 1100n L.1w 1 fo~ t~ilt 
HanOG up,on tuc Gule of particulflr Wills, ann nJ bOllY UltU Cdl)} 
but n patticular will map be mane of one tbtnrr, an) i!;w:uet of i. 
uotber ttjth~, 0:1'0 one llJilll not )Rcuake tfJe otbcc; but it nOC£) 
not come luubin tue lJelH'toIRulr, That a Secord V,-ill {hall Re
voke the former. Jaom if it bnn been fountl in our Ql:nre, t~at 
be biln mat'le onotbtt Will of tbia Land, tuete ban been ail enlJ 
of tbe Q!:ilufe. 

W" Lord, 3ln tl)e <!tare of !; H; 7· 17· ll)e cite~ tbefe tuoln~, 
The Court m uft look upon the words of the Will ; '\leta true )tbel' 
mull if tbep atc to ~tue 31ttttgmcnt fOl a trJinlJ contafnetJ tn tbe 
Will; but tbat (omes notbtn~ to OUt putpofe, ~bat tbe milking 
of a ((conn Will t£uokea tbe (olmer. Jl)f6 <ltare of Eyres, I CWo 
p. ;'. won't tome to our Ilrafe at all. fo~ tbece wete ~eLTacte~ 
giben to tbe 13lotbeta; otllLl aftet\uattl~ tbe 'QI,ellatol beinn nee 
manneo, tuoetbct be wouln gibe IJi~ '1l3~otbetfJ anp tIJinlJ f .mOli 
fap~ be, I \vill give them nothing. flCbere tbe tuo~nfS wete am. 
binuou£,; \tIbctbct be meant be wOllIn gtlle tbem notbing bp tbe 
fOlll1Ct \Vill, o~ !Jtbe tbtm tlotbtncr tben. 

~p Lord, ~p~ 13~otl)ct tell~ pou, anti be eiters Godolphin2 J, 
~bQt a man can't make two Wills, unle(s it be of tWa tbtngl1. 

"31 tlJttlk tfila is alJaillff bim, [01 tl)£n be can't moke two lJeneral 
Wills, a£) tbefe ate fount! to be. '~i~ cleat ngainft btm. 

~!' Lord, 31n U)ifi Qtafe mp 'l5:otbet tella POll; Grbat bere iSS t1 
kinn of [{ncertnilltp in tbts [innfng; ann, {apa be, POll Won't 
take OUt LanO~ from us; bv an [1l1certaitttp. ~p JLolb, 31 muff 
lualte film tl)e fame ®bje~ion again; The Lands are ours. 3lf 
bcre bc an dlncertaintp, pon won't take tt frcm u£', wll!' l1)oulD 
pour ILOltlll)ip tllke tt from UG upon an <1InC£ttatntp. to ntbe it bim f
tltbe Lonn tfl otlrfJ, POll muff tnlte it aUlil!?, 0: £1(e we fiJatl retatn 
OUt lLano. 

~p Lord, 31 t oIte it, ~bere ate tbe ,I](ef ~bjecifonS mp 13~otbeJ; 
ba~ mane. Slun, m!, fLorry, POll 00 now finn an l1lett in potfetn
on. '(!ti~ founlJ bis gn(el1o~9 mane a \Vill, ann galle "wap bt$ 
JLnntl; unn 'till founn up toe fome [lecnil1, fltbat tb(11 was not 
bt~ hllt \Vill, unle[lJ « man call fap, a 'Vill mane in (44) be ar~ 

~bbb t~t 
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tCt n \'1i1l manz in (45',) but if not tbzn, 31 am fute 'tl~ founn 
bere wu~ a latt£t Will. 

eap~ mp 13lotber, tbe 3iur~ tlaell nat fintl, tubetbec bere be a 
iRebocatfon in Termillis? 31 tbfnk tOe!' neetlnot no tbat, but 011-
11' tlJew a Will tbat makes a Beuocatfon. au tbe finnfnlJ of fpe, 
ttal d'lerotcttl fs Ca. mlouln be baue a 31u1:1' finn tbe ~attet of 
JLal11 f tbat mull be left to pour lLoltllI)tp. ~Oll fittn UG tll 
potretrton, ann 31 bape POLl will not take I1wap OUt )l.,ann feom u.,. 

L. C. Jufiice. 

31 babe bearD ft arlluel1 bero~e, (Jut 31 can't telllDbetbet tnp ~lo~ 
tberfS tum a~k fO~ a reconn Qrgument, 31 tuill not beclare mp IDpt
nton pet. '16ut a~ to tubat tl1p 'J5~otbet argues from [1nc£rtatn~ 
tp ann ~olfe(l'fan; €Oe!, ban @otTe(ffon fo~ 20 ~eatS upon tbe 
firff Will. Qttn fOI tbe dlncertaintp tbete fa llatbtng of it tn tbat 
Will. l1)e gtbetJ tt to SJlS. B erkley fo~ !Lffe, ann aftctltlntbs to 
---.-••• anti tbep came ann took tbe @olTelTton, ann tuere in llJaf. 
relftan a great tubtle: ~nn tben pou came ann (ontentJen it, ann 
!Jot a [1erDfct. , !ann bete tbep bltng anomer Action, upan tubicb 
tbi~ Cpettal ~etnfct fS founn, €bat ett H. Killigrew matJe aI' 
Tefiamentum. 

Mr. Serjeant Pemberton. 

Mr. Serjeant Holt. 

me (ouln not tome to it fOl tbatt 

1o, ChI Juftice. 

QUb tbtn tbe two Wills map Ranb tOlletber. ftbere are otber 
Qtare~ ; tbete f~ one QtAfe of Herne BnO Allen. 

Mr, Ser-
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Mr. Serjeant Pemberton. 

3J taJie it, f!be Gluetlion tufU be, htbetbet upon tbh1 general 
finDtng of at' Tefiamentum; tubetbet pout E..oJtll1)tp t1)all p~erum& 
it to be a Will tbat llltll nann IlIttb tbe fOlmet Will, o~ telJake ft. 

L. C. Juilice. 

me can ncftbe.t fanep t~at it map nantl wftb it, 01 is contrar!' 
to it; anlJ tbete{o~e tbe at' mull be tblown Otlt. 

Mr. At~· 



Mr. Attorney General's 

ARGUMENT 
ON THE 

c A s E 
OF A 

C L E R K of the PEA C E·. 

ON 

S TAT UTE I W. & M-

VVl!len a <!tlerk or tbe ~eate f~ nomfnatetl anb ap~ 
pofntell bp tbe Cufios Rotulorum, &c. be is to bOln 
bfS i)fftce quamdiu fe bene geiferit, tbat is, bu

ring tife, Unleffj be fo~fetts tt bp ~tS5tJemtanout, anll bts 
mfftce is not betermtnnble at tbe mtlf, o~ IIp tbe iDeatb 01 
tliCplacing of tbe Cufios Rotulorum. 

~bf~ appears, 

I. .from tbe Rto~ns of tbe Ad. 

3!t Capsi tbe Cufios Rotulorum, Ol otber, baning ttilJbt to 
nomfnate a <!I:(erk Of tOe ~eac£, fiJall nominate ann appoint 
a fit WJetfon fOl tbe fame. Jfo~ mbat \!tUle 01 JLtmttation f 
111ltfng bts plenfure Ol bt' cotltinutulJ Cufios Rotulorum? Jao, 
filIt flJ~ Co long time as fucb <!Clerk or tbe J}3eace 1l)all well 
tJememt btmfelf ill btfl Office, ann in Cafe be tl]all mtstJemran 
bt.m(elf it p~cu(nf't1 il Cpettal tuap COl ntrcbat'lJtng him, viz. bl' 
1Zxamtmltfon nntl J1Dloof b~fo~f. tbe Q)U4lttl:t ~elftotl~. "' 

mow 
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j~Qtu flU tbat fa alloUJe'O to toe Cuilo) Rot'Jiorum, iG Hie 
nOl1,tnartng tbe W>erfon; ~ue j:nteteff o~ Qtft~te be 1a to fJaDi 
in toe Office, tf.; HnHte'O onn Eitel) bp tbe Act Df Parliamenr~ 
viz. OUnng bL;; ((OOll Demeanour. . 
. GJben an Office 19 lJrar.ten quamdiu fe bene gellerir~ 
it i£i n jfreE-bolo, {Uln to laU l1urtng tiJe 13attie~ lLf[f.. 

3lt ta fo, eben tn tbe {!tare of tbe ~tnl1, tU~llfe e~i:~t !ban 
be taken mo(f (ftfal!' agatnff btmfelf. 

3lf tbe Il\tnn grant an Office quamdiu fe bene geiTerit) it 
tf$ a Jfteeboltl fo~ ILtfe. 3 AlI: 4· pI. 9. 

~ ~ from tbe ]ntent of tbe Ad, 

mfcb feemSj to be to effabIillJ tbe Q!(ttk fo os) tbat be 
tlJouln nepenn fo~ bfS 113lace on bta oinn goon £Demeanour, 
DnD not on tbe arbttrarp Will of tbe Cufros Rotulorum. anti 
tbfs iS5 tbe <ll:on'Oition, !Limttatton ani) @~ObiUo", tubfcb tbe 
ACt fpeaha of. 

16p toh; a <!tletlt of tbe @€RCe tuouro be £tlcoura~en til 
petfea bfmrelf in tbe @Jam ann 'll3uliner~ of bill J13lace) ann 
to bo biSl Dutp, an1.1 to tecommenn btmfelf to tbe goon~ .. 
pfnton of tbe (!Collrt of @dfion~ to \llbom be fa attentlant; 
tubettt1s otbettnife bt~ Qtare ann ~tun!, migbt be to tecom
menD bfmfelf t~ tbe i)ptntoll of tbe Cufros Rotulorum upon 
tnlJofe 'tV ill fJifj Thllace DepentJelJ. 

alro bp nepenntng on Will, it mtgbt be til tbe }1!)omcr of 
tbe Cuftos Rotulorum to keep tbe QL:I£tk untlee (onllaut ~en, 
fion. 

anlJ tt \llouln be a great temptatton ann occalion upon 
tbe <ltblmge of eberp Cufios Rotulorum, Ol tbe ClCbange of bt' 
minty, fOl the <t(erk to bup bis ).elace a-new, anll be an OC
(nuon of tbat ~O~tt1ptiOl1 tnbtcb tbe ACt CUieflp {ntcnneO to 
Plebent. 

flrbe Ad tequ{tt£S, ~bat tbe Cufios Rotulorum fiJa!l not 
take anp 9}J}onep, 15 0 lliJ, atTurance, &c. fill nomtnattnb ann 
appofnting tue Q!:ferk, ann tbe <ll:lctk i6 to (\neat tbat be ba~ 
not patn, no: UltU pap iltlP ~One!', nOJ brt~ gtuen ')SanD o~ 
atTutance f~ rucb §;2omtnaUotl o~ appointment. 

15p tubicu it appearSj tbe @atUament intenOen tbat tfi£ J);lo· 
t11inatfon o~ apPointment nfO confer a flab!£ 'llnteult in tbe 
Office nutfn~ lLtfe, anD toetefolc totte great \tate lUau to 
Pl£uent gtbing o~ p~ommng nnp tbtng fg~ tbe Jaomtnatton o~ 
apPointment., 
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[[lbereag if tbe Cltletk migbt be appointetl to bolll at tnUI, 
tbtfj Qtare ann ~~ob(fion Were uain; fOJ tbe Cufros Rotulo
rum map take notb(lla fo! nominating ann apPointhlg, ann 
tbe Q!(etlt mtgbt (toeat bg ban not giben Ol Plonltfen anp tbfng-, 
anti tOe nett nap aftet tbe Cufios Rotulorum mtgbt turn bim 
(Jut, unleftJ (fo: bts continuing) be tuoulD gibe bim (ucb Mo. 
ney, &c, ann tberebp tbe flteat lliltent of tbe ACt llloulb be e, 
IUtlftL -

""--
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COpy 
DEL 

PETITION 
DEL 

PRIOUR del LANTHON'. 

Rot. Pari. Anno 8 Hen. 6. Memb. ult. nutn. 70. A Petition con~ 
cerning an Erroneous Judgment given in tbe Parliament of Ireland, 
upon a Writ of Error there bro~/gh' certified into the King's Bench 
in England, which had no Power to "eceive it as the Petition flg
gefted, and therefore pr~p' d it might be removed into the P arliac 
ment dnd Lord's Houfe in England to redrefs il. 

E
x Rot. Parle de Anno Regni Regis Hen. 6. 8<i. N° 70. Au 

Roy nofire trefoveraigne Seigneur & a les Seigneurs Efpie 
rituelx & Temporelx de ceft prefent parlemenr', Supplie 

humblement John Penbrygge Priour de Lanrhon' primes en Gales 
que come en les Record et proceffe & en rendre de Juggement de 
le pIce que fuifi en votre parlement tenus a Develyn en votre ter. 
re Direlancl devant James Bortiler Counte de U rmand nadgairs 
votre Juilice en mefme votre terre dd auent des Seigneurs Efpiri
tuelx & Temporelx iHeonqes adonqes eilcanrz fans Brief Bille ou 
petition Originall perentre Ie Priour de Meafon Dieu d~ MoUyn. 
ger & William nadgairs Priour de Lanthon' fufdit de Ie plee que 
fuifi: devant vous nofire Soveraigne Seigneur en Votre dire terre pe~ 
rentre le dit Priour de Meafon Dieu de Moll ynger & Ie dit nadr 
gairs priour de Lanthon' per vollre brief de Errour quel en Record 
& proceife & au:xi en Ie renere de Juggement de Ie piee que fuifr 
devant John Fitz Adam & res Compaignons nadgairs]uftic' d.: (1:':, 

Henry 
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mcfl11t Ie terre per brief de mdine vorre Aiel entre Ie ~lt 
nadg,lirs Priour du dit lieu de Lanthon' Prcdecc[{our du dir 
(ire Priour de Lanthon' et ie nadgairs Priours de dJt Meafon Dicu 
{ie Mollynger predecefiour de dit ore Priour de Mcafon Dieu 
de Mollynger de xvi 1. xvii 1. Ies queux a dit nadgairs Priour de 
Lanthon' furent adereres d'un Annue! Rent xiii 1. vi S. VIii d. !e 
quelle dit nadgairsPriour de Lanthon' de dit nadgairs Priour de 
Mca[on Dieu de Mollynger demaunda de la querell de mcfme Ie
Priour de Meafon Dieu de Mollynger nadgairs reeenHes davoir 
intervenu fi afeull i fufe a corrigerc le quel J~ggemcnt devant les 
diti nadgairs Julhe' de Bank rend.uz devant Voulon voare dire 
terre fuifi: affirme Errour Overte ente rment a grand damage du 
dit fuppliant: de quel plc~ en Ie dite veare Parlement eivc Ie 
Reeord et procdfe devant vous en votre Chaneellar' D'engletterre 
pur certeins Caufes nadgairs per veare brief que ifIift. hors de 
vefire Chancellar' D'engkttere a venre Chancellar' Dyreland di
reCt fines Venir' et les queux ore en votre Court devant vous en 
votre Bank en Engletterc remaignant al fuite de dit fuppliant a 
Caure que Ie Errour fufdit ne poer mye illonqes enre termine ne 
difcufie a Caufe que lesJufiices as plees a [cnir d~vanr Vous en 
venre dit Bank en Englettere nount my poiar de determiner ne de 
acljugger per la Loy ceo que fuin fait en vorre dit Parlemcnt 
Dyreland Plere a Votre hauteiIe de Commauder William Che;'11( 
Chivaller votre Chief Jufiice as plees devanr VOliS treffoveraignc 
Seigneur a tenir Affigne de faire venire en ceft prdent Parle
ment It:s ditz Record et procers du dit plee ove toutz chofes eux 
touchantz devant vous treffoveraigne Seigneur et les Seigneurs 
fufditz enfy que venez les ditz Recorde et proceife en mefme 
ceft prefent Parlement droit foit fait en les premiffes folonque 
la Leyet Cullom de votre Roialme D'englettere Et ceo pur 
Dieu et en overe de Charitee 

THE 

... 
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Principal Matters contain'd in this BOO K. 

abatement, vide IDeatb. 
Vide w>artotunerss I. 

Clftteption 2.. 

I. A Plea beginning in Abate-
ment, and concluding in 

Bar, is a Plea in Bar; and e 
contra, a Plea beginning in Bar, 
and concluding in Abatement) 
is a Plea in Abatement 4 

2.. Trefpafs againft Two: Q,ytere, 
f If they Two can join in plead: 
ing in Abatement, an Action 
depending for the fame Tre1? 
pafs againfi One 8 I 

3. Several Outlawries pleaded in 
Abatement naught,for duplicity 
is ill in A/;atement as well as 
in Bar 80 

4. No good Plea in Abatement 
to Debt on a J udgmcnt, a 
Writ of Error depending 98, 

146 
S'. Affumpfit for Money had and 

received. The Def. pleaded in 
Abatement an Attainder; the 
Pl. replies a Pardo~, and. ~on~ j 
eluded in Bar pettt Judie f!J , 

dampna jua, a difcontinuance 
155 

6. Alien nee pleaded with a full 
Defence, and the Court in:: 
clin'd that 'twas ill pleaded 149 

7· Held well enough without fay. 
ing de Patre & Matre IbiJ. 

8. Abatement for Mifnofmer, tho' 
different Names, yet Plea ill, 
becaufe he fays, Et ;rted' J. &e. 
and doth not fay, Et prted. J.'}. 
7)ers' quem Billa prted' ese. ve:: 
nit & dicit, tho' the Precedents 
in ThompJon are as above j 94 

9· What Namcs are different lb. 
10. Where a PI. in Repl~vin may 

plead in Abatement as well as 
when he makcs Conufance 

169 
[ I. For matters in and before the 

Writ, if not pleaded in Abate, 
ment, no Advantage can be ta= 
ken of it by Error; but othcr~ 
wi1e where it is afrerrhe \Vnr 

10-; 
12.. When an Infant a VO\VS, li1,j 

appears by Attorn",,)', it i~ .. 
pleadable in Abatement, hue 
not aiTignablc for Er!:or 17) 

C eel 1:3. Wit 
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13. ,V rit of Error not abated be· 
caufe of the Death of the Der. 
where Error depending was 
pleaded by the Survivor to a 
Scir'fac' brought on aludgment 
recovered 186 

14, That 'tis no Abatement jf 
both die, for a Scire foe' may 
be fued againfi the Executors, 
and they made Parties I 87 
9.,.yl£re, If not otherwife in cafe 
of Error in Exchequer Cbamher 

/vid. 

.abfolution, vide Utl'Oitton I. 

3ction. 

Vide 3i1l!,tttJer en 2ffion 
~annamUfl 1. 

5. Seems hard that an Action Jur 
Ie Cafe fuould lie for fuing one 
in an Inferiour Court with 
Caufe, becaufe out of the Ju
rifdidion, and that becaufe no 
Caufe within the Jurifdidion 

2.55 
6. That o~Iate the OpiI)jonshave 

run with th~ Adion, 1;hat F alfe 
Imprifonmenr lay againft the 
Gaoler I/Jid. 

7. That an Action will not lie 
for Suit on a Verdid for the 
De£ when there is no Caufc at 
all neirher within nor without 

J/Jid. 
8. That the Inferiour Court hath 

Jurifdidion of fueh a Caufe, 
and the Law hath" put a Plea 
in his mouth (1-:':::::to the Ju
riidiCtion of the Court) Ibid. 

I. A man having polTeilion of 9· ACtion lies not in Cafe by the 
Goods, fells them as his own; Pl. as an Inhabitant of a Vill, 
an Action will lie for the Dc- for that the Def. (according to 
ceit without aWarranry. or 31- Cuflom) did not keep a Fcrry-
ledging he knew them not to be boat, for all the Inhabitants 
his own 68 toll free, &:. 'Tis a common 

2.. If an AppreDtice by Indenture Nufance, and Dc£ indictable 
enrolled in London is affigned 2 ~7· Vide Qtuftom 
before the Chamberlain by the 10. CHiCre, If it lies, fuppofe he 
Cufiom of London, the Al1ignce alledges 10[s of his Market, 
not being privy to the Contrad having a Carriage ready 
cannot maintain an Adion on brought to the rhce 25 8 
the Indenture 4 I r. He is in Nl~wgate for an 

3. Where an Attion of Debt on Hig/m"1J man, afce[ Verdict pro 
Bond lies againt[ a lccond Son Qger' kern not a"dionable 29! 

as Heir to his Father, without 12. A8ion upon a Policy of Af-
taking notice of the clddl: Son, filrancc, and Ship warranted to 
[ho' it was found by Special depart with Convoy, if he goes 
Verdict'that the De£ was Heir I our with Convyand feparated 
toJhis Father and Nephew 2.44, by flrefs of Weather, and return 

44d home and is taken in going 
.:p.tA man may bring ali Action outinfearch of the COllvoy,the 

againfi Coutin and Heir as Infurers liable 320, J 2(, 

Coutinand Heir) withoudhew- 13. Attio!} for difiurbing a \Va
in~ hoy! 149 ! tr.r-com1~~, 
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ter-courfe, with a currere de
/;uit only, and fays not folebat 
(lifnotgood 350 

14. Cafe, for building and erect
ing and continuing a Nufance 
with an adhue exiflit, ill 366 

I;. Count by Bill, and Rep!. by 
~~ Attachment fued out· Q if 
:,.ppear'lnce helps 366 

1(.. AClion as Adminifirator 
See Adminifiration, esc. 5 

17. ACtion of Trefpafs by Exe
cutor after Sale upon a Parol 
Adminifiration. See Trefpafs I 

18. ACtion by Feme Covert, as 
if Feme Sole. See Error 15 

19. Trefpafs for entring Ship and I 
takiug away Goods, esc. See 
Trefpafs 2. I 

2.0. ACtion for Wager. See Wa-
ger I 

91111ition. 

I, If one is taken by an excum
municato capiendo without a 
fufficient Addition, the Writ 
is not void, nor fhall the Par
ty be difcharged by Plea, till 
Ab101ution 17 

al1minitltatfon and 91.1mini~ 
ftratol. 

~. Adminifiration of the H uf
band's Goods may be granted 
to the Wife, or next of 
King, but the Husband is to 
have the Adminifiration of the 
W ifes Goods 3 5 1 

2. ACtion as Adminifrrator, al
leged Adminifiration was com
mitted by A. furrogat' & offici
al' B. prtbendar' pre!Jend) de 
D. without cui Adminipratio 

pertinuit, and good 33'; 
j. Adminifirator counts on an 

indebitat' &J quantum meruit to 
the Intefiatc, and il1jimul compu .. 
taffet bet,,\'een PI. and Det. &c. 
and an A[fumplit to him, ill 

366 
4. The Cafe of a Parol Admini-

firation 406 
5. Where Adminii1ration by Pa-

rol is faid to be void 410 

QnmiraItp, vide ~~obtbition 
15, 16, 17, &c. 

:Jnbantage. 
Vide appearance 6. 

WIeal.liug o. 
Clt,eCepttoll 2. 

I . Waft againfr a Guardian, and 
pending the Plea he fbews the 
Pl. was an Infant; refolved 
they could not take notice of 
it, becaufe he had not taken 
advantage of it by Plea at 
fira 171 

gbbolnfon. 

I. The Cafe of the Advowfon, 
&re. of the new Parifh of St. 
James's Weflminfler 4 1 J 

~Ufibabit. 

I. Indictment of Pe~j ury there; 
upon 135 

2. \Vhat is good Evidence there c 

on 397 
anotnance. 

1. Where Writ of Aliowance or: 
Pardon cf' !-.-1urdcr is necc(fa· 
ry 282. 

Umenn, 
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9:mtntltntnt. 

I. Time of alleaging a Leafe in 
Ejettmcm before the Title by 
Inrolment not amendable, be~ 
caufe no other Leafe than 
what lai(i \vas confeffed 206, 

207 
Qnctent Demerltl'. 

1. Def. in Ejectment pleads An
cient Demcfi1e, &c. '-vide Tra
verfe. 

2. Ancient Dcmcfne pleaded \\ith-
our defence, good 386 

appeal. 

I. If an Appeal is brought againfi 
one, the Appellant may plead 
in Abatement only, or in A= 
batement, and then plead over 

47 
1. An Appellant pleaded in pro, 

pria perfona,C§c.per Attorn', and 
held either a DifcontimlJ1KC, 
as no Plea being by A ttomey, 
or a good plea by rejecting 
the words by Attorney I '-I 

9ppearnnce. 

I. The feveral ways by which a 
Def. may appear 105 

2. At the Common Lawall ap
pearances were in proper Per
ion, ('xc cpt the Cafe of Infants, 
and at ths Common Law no 
Man could make an Attorney 
bur on a Writ de Attornato 
faciendo J f, 5 

3. That an Infant cannot ~(ppC':ir 
by an Attorney i/;. I 

4. If I·\f~lIJl 1111":5 tis hy ProdlCilJ i 
I 

Amy or Guardian, if he ap~ 
pear, then per Guardianum 166 

5. Infant Executor Def. faid can~ 
not appear by Attorney, but 
as Pl. joined with others, he 
may; but if Sole PI. or De£. 
Executor, that he may not 

16~'[70 
6, When a Man of Age appears 

by Guardian. and the other 
Party admits him fo to appear, 
he is thereby concluded, be# 
caufe he hath admitred him fo 
to appear 

app~enttce, vide affton 2. 

1. Where the Jufiices of Peace 
may compel a Pedon to take 
an Apprentice againfi his own 
will 77 

2. Where a Wife iliall be con. 
i1rllcd to have ferved as an 
.Apprentice, 241. Fide Stat. 1 

I. What [he Dean of rhe Arches 
docs, (he Archbilhop do.::s. and 
what the Chanccll~r d;~('3 the 
Biihop docs 1.5 r 

2. That the Dean of the Arches 
is the ycry Biihop, 'cis one and 
tbe fame J 11 rifdidi \~ n 1. j l-

atrets. 

r. Debt on Gond againfi a R:cond 
Son a:. Heir ro his Father, 
(who ha~f an Efiate for Life, 
the Revedion [0 his e1defi: 
5011 in Tail, the Remainder to 
himiclf in F ce, th.: Father dies, 
the e1de!l: Son dies, kaYing 
HI,.!c., who dies wilhom I1~ 

! II \',) 
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fuc,) taking no notice of [ite 
eldefi Son, Bar per Riens per 
Difcent 2+l 

t, That this Revcriion in Fee is 
come into PoiTcffion in the 
DeE. as Heir to his Father, 
and 'twas AfTets only in him, 
it was not AfTets in the Ne
phew nor in the Brother 248 

3'. Where the ekleft Son was a· 
dually fei-zed, 'twas Affets in 
him, but here the Efiate of 
the Nephew was not charge: 
able i!l. 

~lfjgnee, &c. 

Vide affion I. 

Qtobenant ",. 4· @. 

J. Lands after EjeCtment and Li. 
herate return'd, and before En# 
try not affignable ~90 

1... It feem an Executor is not 
chargeable in the debet & de; 
tinet after Affignmenr 34 1 

3. An AdminHhator chargeable 
as an Affignee for Rent for the 
time he ejoys it 348 

4. Whether Debt at?;ainfi an Ai: 
fignee is local 199 

._"..----.. .-- .... .-..---

for ;l Cnf.1o;"'·;lrY Fin':, due on 
rhe: d~at:l of the Lord by ;] 
Copyhold Tenant J ~) 

2. An btl:l it.7t!!S Aj!;Oil(:t i~J~ a 
CufiOm'!fV Fees dLl:: to Offi, 
,';rs, for" being Knighted lies 

3. An /nt/ehitatus Affump)it, f(l' 
Money had and received to 
rhe uie of one named in a void 
Policy of In1Llranc>: for the 
Premium, though the 1-1oncy 
was paid by another Perron 

157 

9:ttacbment. 

I. Upon an Attachment in the 
Sheriffs Court London, of 50 I. 
Special Verdict finds 30 I. as 
liable, &c. objected by the 
Judge of the Court, that there 
was no finding non habet as 
to the refiduc of the 50 t. At~ 
tacht, and fo an imperfect Ver.
dict, and a Venire facias de no'Vo 
ought to lffue 356,359 

2. Attachment of Privilege is but 
as a Latitat, and not as an 
Original ~77 

;. That the privity of Contract 
between Grantor of a Rever: attaintiH vide abatement 5· 
flon and tl~e LeiTee is affigned 
to the Grantee, by the Statute 
of Hen. 8. but the Affignee of 
the LefTee remains as he was I 

atto~ttep. 

at Common Law ib. Vide mar rant of attomev r, - .. 
affumpfit. 

Vide action. 
gniminitlrntfon. 
([onUl1crntion. 

I. An lnde/;udatus Af{umpjit lies 

~tatlttt 17. 
appeal I. 

IDcclJ [. 
Ul~tratlt of ~:~tion L 

I. Cafe for Fees. Bar thar no Bill 
was delivered under his H:llld 
fecund. Stat. [ 'jacobi, he needs 

D d d d nor 
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not aver his Plea, if a Negati·ve 
Plea 33 8 

2. If an .4.dion is brought by 
an Attorney for his Work and 
Labor, and an injimul compu
t!1jJet, it is no good Plea that 
r:o Note was delivered under 
his Hand 84 

3. Stat. Jac. L for an Attorney 
to deliver his Bill,Cc. dos not 
extend to inferior Ccurrs 90 

4. An ilCtion is brougLr againH 
an AnorI)(:Y, he has rJ) Privi
lege r.o .h~!i1ge th~ F'e:~e in< 
t lI1f d' J'le'(;ex b' ~ 11:' ,-.,. 'r-- r r o Lui a,)t , l~L 1 ".1 ,'"":l,.L\_ ~ 

ney L PI. ~md lays his .ric:ion 
in !rliddlefex; the Dc ~-. (Il; rh~ 
Common Affidavit can,wt 
change the II enue I 4'~ 

abetment. 

Vide 1tto~ne!,. 

I. That a confideration Execu: 
tory mufi be precifely alleged 
to be performed, non allocatur 
becaufe after a Verdicr 3 c 9 

1. That the thing averred being 
the fame in iubfl:ance with 
the matter of the Agreement 
is well enough if;. 

3. Where Averment of Identity 
cannot help,being made againfl 
the Record 1<:' 7 

I 

;. Where two /1 vo\vanrs ;J:ld cne ( 
anlnfant appeal"; by f1cCOfiH:Y) ~ 

t 
it fccms to be no Error, for t:h,'y ! 
m d- ing COBul';tncc a·: Ba ddi~., .~ 

arc in Law but as one Bailifflc9 
bur Q 170. the joining with 
others makes no difl:indion 

2. That an Avowam feems more 
properly a PI. than he that 
brings Replevin 170 

Uuter ID~oft. 

I. That a Bailiff in Avowry is 
as Il1uch in Auter droit as an 
Execu tor, and all the Bailifts 
make bur one Bailiff 100. Bur 

Q r ,0. that the Cafe of Exeeu, 
tor do;;s no'" come ·,;;:;1] ,~ L HJ.b'- __ 

I. Subm:fTlon to an;1 \Nx:2 ita 'ld' 
it 1110uld be ready to be deli" 
vcred, &ie. (upon De!TIu~rcr) if 
it appear to be in \vriting, it is 
therefore ready to be dciivered 
or neceility, and fo well e:: 

1 nougo 242 

2. A'Il"ard to give a gener:::.l Re
leafe, &c. good, thOU:5~1 not 
[1id of all Aai()n~~ to tl~;;: time 
of tl:::: iubmi,;;')l1 272 

3· '~h~:c 1hall ::c fah.1 :.l g;-:od per-
formance rh...'r~of if; 

1. JCdgmcnr in Debe on a 80t
tomree Bond tQ pay Mo

nc\-, and perform Covenants - , 
Error brought by the Dcf::::n-
dam, he is not bound to put 
Iii Bail by 3 JflC. I, cap. S. 
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~ailiff. 
Fact) 'tv.: ill not mJ 1:. e him a 
Bankru\~t 2e,~ 

8. Being a Mtr::hant and giving 
I. Where ill Ii vowry, all the over his ~":'-'rJ.de before the 

Bailiffs make but one Bailiff ~ebts cOntra!.~cd, will exempt 
16 9 hIm out of thc.JrJ.tutc ib. 

2. Avowry is in nat~~e of a 9. A Suttler to an Army, or a 
Count; and the Balliffs when Steward to an Inns of Court 
they make Conufance are PI. cannot be a Bankrupt 269 
and fhall have Judgment for I IG. Ever fince the Statute of 14 
them 165} 'I Eliz. no Innl~ccper was ever 

3. They may fue out judicial endeavoured to be brought 
Writs, and may carry down within the Statutes, untefs 
the Caufe to Trial ib, once in Crip's Cafe if;. 

I {. Executor becomes Bankrupt, 
')6ankruptS$. vide Prohibition I 

Vide ®fficer. 
12. A Leaie of an Affignee of 

Bankrupts Eftate before In
roiment 209 

I. An Inkeeper cannot be a 
Bankrupt 97. He doth not buy 
nor fell, but only to a parti
cular purpofe 269 

2,. A Farmer is not within the 
Statute, though he buys and 
fells, and that neceifarily for 
the managing his Occupation 

'2.7 0 

3. Where ever a Ma.n fells u~d~r 
a Particular refiramt and ltml
tation, he is not a feller with
in the Statutes ib. 

4- A Commiffioner of the Navy 
buying and felling for the bu
finefs of the Navy is n?t I 
within the Statures 1b'j 

5', The Gunfounders were held 
not to be within it, becaufe a ! 
particular undertaking ib.\ 

6. Whether a School-mafier is I 
within the Statute ib. 

7. Though it be found that a 
Man had a Stock to Trade 
with in potentia, (as rhe ihare 
in a Ship,) yet if not fa in 

')l3ar. 

Vide c[barterpartp. 
lReplication '2.. 

I. Judgment for the Defendant 
in Tre1pafs on a. fpecial Ver
did, is a good Bar to Tro
ver for the fame Goods 146 

2. Efcape \\ ith conj;'?nt of Sheriffs 
without confcnt of PI. no Bar 
to the PI. Deb~ on Judgment 

249 

Vide anminifftiltion I. 

IDebt 2. 

JOiHnft tn 9fffon I 

!~Dn QtuL 1. 

I. Barcn an F cme a PiX'J( by 
Atrorney, the: l~\,if;:; lI!1J~i '1:E,\.;, 
no Error lJ 
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2. A "'oman gives a Warrant of 
Attorney and Marries, the 
Judgment may be cnrrcd up 
againfi both 9 [ 

3. Where a Wife f11all be con
frrlled to have ierved as an 
A pprentice within the words 
of Stat 5 Eliz..24'L. See Stat. 3 

4. The Wife in London only ex" 
ercifed the Art of Gimp lace 
making, and died indebted to 
the PI. Def. her Husband af; 
ter her Death promifcd to pay, 
and fo found by f\}ecial Ver~ 
did. Judgm~nt for the Def. 

18 3.12 5 
,. Feme folcTrader, It need not 

be in a Shop, for fome Tra
ders a~e never exercifed in 
Shops . 184 

6. If the Husband meddle with 
the Trade of his Wife, fhc is 
not a Feme fole Trader 18 4 

7. But if he relinquif11 ir, or be
come a Bankrupt, or be over 
Sea, or be of another Trade, 
or never intermeddle in it, file 
is within the Cufiom ib. 

8. 0: if fuch a Feme fole Tra& 
der, acquires fuch an Efiate, 
and dies, and the Husband 
poffeifes himfelf of it, if he 
111a11 not be anfiverable for her 
Debts 185 

13arretrp. 

Vide ]u'Ogment J. 

lRtftitution [. 

'lOegi"ning, vide gbatemcnt I 

13iU of ~.tcbaltge, vide ~tt£nt. 
~tcbal1gt I, 2, &c. : 

J. A Gentleman travelling be- \ 
\ 

yond Seas for E,-~:lcation draws 
a Bill of Exchange, dH~ is ne,. 
gotiaring the BiH, and wii1 
make him a Merchal:Jt for that 
purpofe 127 

2. A Bill dire8ed to one to pay 
fo much for value received 
fh all be a good difcharge 
of a Debt, unlefs the Bill be 
returned back to the drawer 
in a convenient time 156 

3· A Bill of Exchange is made to 
A. who Indorfcs ro B. who 
Indorfes it to C. and it is pro; 
tefied for ~on~payment,B.not: 
withfianding his Indorfment 
may bring an Adion on this 
Bill [63 

4· That the Statute of Limita~ 
tions extends to them 341 

5· In what Cafes a Protell may 
be made on the Copy of a 
Bil~ of Exchange 164 

6. If m France, a Bill be not pre: 
fen ted in two Months. Q if 
the Drawer beanfwcrable 165. 
And ill Holland if not m fo 
many Pofb ih. 

'l3ifiJop~. 

Vide rrtcbe~ I, 2. 

51Dffice I. Q:wnre lmpcntt I 2-. 

illmto~s 3. 

~~eacbt~. 

Vide ([ol1enant· 2. 

Declaration 2. 31tfue I. 

r. Where neceffary to affign a 
Breach in the Replication, tho' 
the Plea be ill 2 r 4 

A~21t1ge~" 
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Vide jferrp 4, 3. 
Jj;)Ieauillg 2. 

CltapiaS. 

CApias after a Year withour 
, Sci' fac' where 402. 

qcettto~att. I 
Vide lReto~l1 .. 

I. Erciorari to Ireland, after in 
Hullo ep Errat' pleaded 

2.f4 
2.. That a Certiorari may be 

granted at the Prayer of the 
Def. in Error, ad informandum 
Curiam at any time, and when 
retorned it will appear if the 
fame Record or not if;, 

3. Judges Certificate and treble 
Coils ib. 

~ If Courto[ Equity was be-
fore Ric, II. 364 

f _ 'Vhethcr their Depofitions ta: 
ken th.::rc {hall be a good Evi= 
dence in Law 36 3,&c. 

~. \Vhere as to dafhing or croD 
fing Sentences :1'id Proofs, the 
Court of Chancery will relieve, 
and enjoin the PI. not to pro
ceed 161 

\ 
I 

I. Covenant thereon, for the \ 
Ships not returning in due; 
time, a good PIca that th~ 

Ship was not fu~ciel1tly pro 
vided \~itll :V1",·,) i·;'c ~ ~ 1 

.L '--';""" • j '-i 
<CburcbtrJ, 'ide unfolt. 

([itatfo!1. 

1. Upon Citation out of rhe Di~ 
oeefs and party litigating there, 
admits their J uriidiGtion 16 I 

QC{erlt of tbe liDeate, vide ~alt~ 
!HlmUfJ. 

I. See the Argumr:nts in!' Har
court and Fox, for Clerk of the 
Peace for the County of Midd'> 
42.6,44°. the fame again 506, 
,07, &c. the fame again '\vith 
the Opinion of the Court 5 I 6, 
&c. Mr.Attorney General's Ar
gument thereon ,56 

2.. That the J uftices of (he Peace 
have now a power, if they 
find the ClefL of the Peace, 
do not demean himfelf well 
in his Office, to fufpcnd or 
difcharge hirn 57.6, 53c! 

3. That if the Cuj}os Rotulorum 
do not then before the next 
SeDions nominate another, the 
Jufiiccs may put in one [i) 

continue fa long:ls he \veIl 
demean himldf if;. 

4- The Clerk of the Peace doth 
ad for the King as his Attor
ney, a nd at the Sci1ions doth 
join I1Tue for the King 4i 30 

5'. How the Cufios Rot1)/orum (arne 
to b;: )' 2- 7, &J c. a1fo ho./ the 
Cujlos Rotulorum came to no" 
minate the Clerk of the Peace 

Ec~c 
,no 

'), Tba;: 
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6. That it is infeparably incident 
to the Office of a Sheriff to 
make the County Clerk 53 I 

(!tommfmoncr~. 

1.. So A[{umpjit to a {hanger in 
confideration of his affifiing the 
Sheriff 343. Otherwife if 
made to the Sheriff himfelf or 
his Bailiff. Ibid. 

fIDf W>oHcfC!5 of affurance, vide <2ronttnuantlO, vitI. DcrIarae 2. 

l)~cutbttfOll 4-

(,[ommitment + 

Vide ~)abeu~ QtO~pUP .. 

Qrommon. 

Vide ~Iea'Oing 5. lRclciJC--i. 

<ll:Ottci~.tfton· bel JPlea, vide at· 
batcmetH I. 5. 

<!rontlition. 

I. If a Bond is given with Con
dition not to buy Sheeps-fecr, 
&c. of any others but i'ucb 
and fuch, &c. and not to buy 
above fuch quantity, f$c. void 

2 

2.. If a Bond is void by Act of 
Parliament, tho' it appears by 
the Condition to be a good 
Bond, yet by averring the un
lawful Condition on which it 
was given in Pleading, the 
Bond may be avoided; but 
nothing contrary to the Con
dition of a Bond can be ::: vcr· 
red to make it void ate ommon 
l,aw 3 

I. Confidcraticn for 1(1 ving the 
Def. as CommifIioner on aCom
milfion out of the E;,cbequer, 
good 34 1 

QtOttbiffiou. 

[. A Convidion for havmg a 
Gun in his Houfe contrary to 
j 3 Ii 8. quafhed for not pur
fuing the words of the Sta
(Ute 48 

~onufilnce of ~Iea, vide ~~ir. 
lli1Cll'C. 

I. Conufance in Avowry by an 
Tnfant Bailiff good and well 
made, where the other party 
admis thim to appear and an-
[wcr 170 

<[ o~po?atiotl. 

L It lS no Argumcl~ t to faYf 
thJt bccaufe the King cannot 
be the Corporaticn, h2 can
not Seize; for the :~~.:Jning of 
Seizure is to take ic from him 
that Iud it 1.80 

2. Adjudged~ that the Surrender 
of the Liberty of the Corpo
ration, was no Surrender of 
the Corporation: No more 
null a Judgment of Seizing the 
Liberties of the Corporation, 
icizc the Corporation it [elf 

ib.&2SI 
3. If a Corroratioll to a particu

lar purpofc, be divefied of all 
lts Powers and LibcH!CS, 'ris 

gone 
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gone as in the Cafe of a Cha
rity 280 

~t1ppboln, vide 31nfant. 

I. Where a Copyholder made a 
Leafe, and rh:- LeiTe~ covenant
ed to repair, and the Copy
holder furrendred to the ufe of 
A. who is admitted, and the 
LdTee affigns his Term, A. 
may bring Covenant againil 
the Affignee for not repairing 

284, 28 5 

<!tonnage. 

I. Cofinage when to be {hewn, 
vide Heir 4. Action 2. 

2. A {hanger need never fhew 
Co~inage,there~ s no Cafe \V here 
~tis neceifary, 249 

<l!off~, vide I!)unn~ell (!t'ourt I. 

I. Where Treble Cofis on the 
Judges Certificate 214 

~Ollenant. 

Vide ~battetpart!'. 
<!tOppboIlIer. 
IDeclaration I. 

I. A Covenant with Two for 
performance of a matter they 
have a joint T nterefr in, and [he 
words' are omniiJUs & cuilihet 
torum obligat' ill 20 I. for per
formance, this i~ ajoinr Cove
nant, and both mufi join in an 
lk,'hon 8 

2. Upon Covenant to permit the 
PI to carry aw.ayTrees, Breach 
fjl4Qd non permi]tt fed obftruxit 

($ oflupavit, good upon De
murrer 2.,'2 

3. Covenant againf1: the AiIignee 
of a Term, for Rent due after 
his A1Iignl11cnr o',er to another 
witham notice, does not lie 340 

4. Father covcnat~!:s upon his Son's 
Marriage to levy a Fine, but 
none is levied 350. Vide Fine 

'). Covenant (on a Leafe except
ing an Entry, \vith liberty to 
walli in the Kitchen, and a 
paiTage for that purpofe, lies 
againll the Affignec for hin
dring the Lc{fee his paiJage 

388 
6. LeiTee to have conveniens lig-

num nonfuccidendo Ar/;ores. &c. 
Covenant lies for cutting 389 

7. Where againfr an Affignee up
on an implied Covenant I/;id. 

8. Covenant for not accepting 30 
Shares in the Stock of Linen 
Corporation, good 390, & c. 

9. In Covenant, Bar that the caufe 
of Action did arife in Ireland 

192 

[0. Q.. If Covenant be tranfitory 
19> 

<.Court of 9:nmfrnItp, vide ~~a
btbitton I [, 12, &c. 

<[ourt QEcclefiafficaI, vide ~~.o" 
bibftion 1,2, )' &c. 

(ltourt of B. R. 

I . No Record that is removed 
into this Court is ever remand
ed 187 

1.. The Record remains here, not
withfianding Errer in Camer" 
Scaccarij; othcrwife on Error 
here in C. B. IbiJ. 

3. A 
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j. A differencc allowed betwecn 
this Court and the Exchequer; 
for in one the Record is ac':tual
Iy removed, and in the other 
there is cnly a Commiffion, and 
that's between the parties, and 
no others I8~,188 

4. This Court is ancient and ge
neral, and prefumed to extend 
to all Pcrfonal, Ecal, and Mix'd 
Athans before Marzna Charta, 
and ever f.ncc to ~t Perfonal 
Ones by Onginal or Bill 197-

<[ourt of Exchequer. 

on an Obtigationof nor' keep~ 
ing a Ferry-Boat which by Cu-
110m he ought, for all the In~ 
habitants Toll-free, &c. It be:: 
ing like a Nufance, Publick, fo 
many having a handin it 243 

2. That it lies not, for as an In= 
habitant he is only freed from 
Toll, ~tis a Forfeiture in the 
Dcf. and he is indidable for it 

2.57 
3· If he had come over and Toll 

extcrtcd, he might have had 
an A8ion; 1'0 if damnited for 
want of Repairs, but not by a 
general Ob1trucbon, which is 

I. A De£ in Error there died after a common N ufailcc Ibid. 
in nullo eft Bruit' pleaded, and , 4. Yet that the Cuftom bee being 
they proceeded to Reverfal only to pafs withGut Toll, th::y 
without a new Writ de F,ecorc/o daim only a difch::u:gc. a free" 
quod coram nObis, &c. But Re-- l~C)r.1 fi'om pay;;~":N of \vhat 
fiitution granted after Execu- o:i.ers pay, i,e: r;::2.;cna~-;le; :tnc. 
tion fued out,becaufe no Abate the bhabiranrs of a ViH may 
ment 1 8 ~ prefcribe to a Difcharge 2 ;6, 

Qtourt in Ireland. 
257 

I. Stile of a Court in Ireland as 
held there per Confuetudinem I.. I 3 Q[ufrJ~ B.(ltt;!C~m::, yd. <!rierh~ 

~outt Il)un1)~en, vide i\)Untl~en 
3,4· 

C'.!.tourt. :/ ~- illnan:B'. 
<.!l:ourtfj ~1tferiout, vide :Infe~· 1. IN Tro,cr,t!: Jury find for 

tlOW: Ql:outt~.. \1 the PI. generally, and fame 

<[unum. 

Vide U(fion. 
Jinfaut. 
i'fftCt'fJ. 
Waite!? of Hmttfluo'.. 

~ part of his dcmand is nOll ~ 
~ icnfe_~w,J intire Dam;1ges,good, 

:1 ,for the Damages niai! be in
: l tended to h.: given for \1 bat 1" 

I' fenfiblc. Bur if the Jury 1:;ld 
paniculJrly i~'r iiI h rhillgs for 
lite Pl :1lld fome of them arc 
nouL:nfical, Jnd fer fth:h 
things for the dcfcndent) it i-: 
oth<;.'rwik 
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Date, vide <1illinente 3. 
, 

IDentiJ; vide abatement 13 t J 4· 

I. Ur"!1 the Death of Partics 
. :~:r~.T li.:;~ment whdher Scire 
. fac',!5c. be neeciful 402,40 3, 

40 4 
2.. Two i Sh,ntE, and one dies. 

Se>'~ .. ~IF ;J:s 1 '_, \- v •• J- .lll~ 

3. (>-lle aga:~li1: two Executors, 
drier Ir.-ue joined before the 
7 l.ial, one dies, if this will 
abate the Attion Q 

iDeeD. 

I. If a man be not party to a 
Deed, he {hall not take imme-! 
dia:.ly, ~ut if a Deed be be
tween two Perfons, and ano
thl.c 11.)( party to the Deed 
Covernnts to pay Money by 
his .~-:alillg the Deed he is 
bounJ to pay 59 

~. In a Deed of F eoffi11ent a 
Warrant of .~ttorncy to one 
that is not party is good 59 

Debt. 

Debet and Detinet. 

IDec£it, vide ~nfion 1. 

iDcClnrfltiolt, vide acHon. 

[. Debt on a Covenant to pay 
'00 I. per ann. for feven years 
quarterly, and allege rbatfuch 
a c.:ay 1 co l. for four quar. 
rerly Ftymcnts were Arrear, 
per qt/' aEiio accrcvit, held ill, 
for not 111cwing when the fOUf 

quarterly payments were due 
9 

2. Cafe by the Baily of a Li
berty (having the Execution, 
and return of Writs) againfr 
the Sheriff, for entring his 
Liberty, and executing a Fi
eri facias without fhewing by 
what Title he claimed the Li
herrv, good . J 9 

3. T~-'2jl)ais all edged ill two 
Kings Reign by a continuando 
conclu,:l: i1g contra pacem di[/i 
Domini Regis nunc, ill 28 

-to Declaration on the Statute of 
Huy and Cry, that the Rob
bery was at S. near ljue11dam 
locum &c. infra Hundred, 
without faying in the High
way, good, for infra Hundred 
111all refer to both, and the 
Robbery muil be intended ac
cording to the Stature, which 
is in the Higl1\vay, and rhe 
day time 60 

r. Judgment is recovered by 
one as Executrix, and the Par
ty in Cu!1ody and Efcapcs, 
the Executrix brings Debt for 
the Efc:lpe, it ought to be in 
the Detinet only' 57 

2. Detinet againil a fecond Son 
upon his Father's Bond, with
out taking notice of the fir!1: , 

5. C,lf..: for malicioul1y throwing 
down a Dam, by \\ hich he 
diy-erred a great P;U( of Wa-
rer that currere conj(ff'7.'it, &-: 
deluit to his i\1ill, without ale 
lcdging a prefcription to the Son, and his Son 244 

3. Debt upon Recognjzancc, per 
Baron and Feme i 66 

4. Debt on Judgment, 'Vide Bar I 

'Water, or that tile Mill WJS 

an ancient Mill, Jnd good ()1 
F f f f 6. Co 
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6. Covenant, the Pl. fets forth 

an Indenture, and a recital of 
feveral Indentures, and then 

Vide Qbatement. 

fers forth cumque per ullam at' Demur«r, vide 1traberft. 
/nJenturam inter other Parties, 
and teftaturn exijlit per Indell- r. A Demurrer becaufe illurta 
turam prlEa ill 7i (!) caret forma, is a General 

7. On a Bill of Exchange prote- Demurrer 242. 

fred, it was alledged that ;ro- 2~ Sur AjJumppt, Def. Pleads in 
Itjla'Vit ji'Ve proteftar; cauja'Vit, . Abatement, PI. Demurrs as in 
good 12.7 Bar, Dcr. joins as in Bar, held 

8. Where the Memorandum is ge- to be a difcontinuance 2); 
neral, the Declaration fhall be 3. Demurrer after IiTue joined 
cfieemed of the firil: day of 2( 1 
the Term, and if the Action 
accrew'd that Term, naught I 

without a fpecial Memorandum 1 

147 
9. Declaration againfr a fecond 

Son as Heir to his Father, I 
Without taking notice of the ' 
elder Brother 244 ! 

Vide €bfDeuce 4. 

Detinue. , 

10. Covenant to permit the Pl. . I. Where after Imparlance in 
to ca!1Y Trees, breach fit!' HOll· Dower, the Def. pleaded De-
permiftt fed o/;ftruxit & o/;pu-

1

' tinuc of Charters, Et Judie' 
pavit, held well upon Dcmur- pro 0}er'fur DemHrru 271 
rer, and Judgment for the P 1. I 

2;2. ! 

11. Declared uron the Statute 1 
for felling Wine without Li- j 

DifcuugE' • 

cence, Q/ cum he fold \Vinc, j I. Inhabitants of a Ville may 
and well enough 337 I prefcribe to a Dilchargc, as to 

12-. Want of fufficient certainty pafs a Ferry roll frce 1.; 7 

ill 3 ~ 8. See Eiectment 
13. (lj' cum in EjeCtment well e
l~ nough, becaufe the F jcdment 

is pofitivc 342-

IDefea~ancr • 

Vide lRcfeafe 1. 
l,ctter~ of l.iccnce I, 

Defence. 

IDifconttnuanct~ 

Vide abatement 5. 
J;lleaningJ.l I. 

I. PI. after a Writ of Inquiry 
executed and return'd, tho' 
not filed cannot difconrintle his 
Suit without the Def. leave 

6j 
2, Di~ 
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2.. Dikontinuance of Procefs is 

hel~)t at Common Law by 
AI' pearance, a,ld a Difconti
nuance of Court, is helpt af
ter Verdl<:} by the Statute of 
1e~aiu 320 

Ditltibution. 

t. A Sitler of the half Blood is 
in equal degree, and 1hall 
have an equal difiribution 2 

2.. If one Intitled to Difiribution 
dies before Difiribution made, 
their 1hare lball go to their 
Executor or Adminifirator as 
3 Right vefted r 2., :z.6 

DfatinlJa~, vide mtit~ 2.. 

Duplicitl!'. 

Vide Qbatement. 

€jertment. 
VIde 3lnfetio~ Cltoutt~. 

I. AN Ejeament of the Town 
and Lands of K. con

taining 100 Acres, qUlEre if 
uncertain 49 

'2,. Ancient Demefne pleaded in 
Bar, vide Traverfe 

;:0 Ejectment de fjllinq; Claujis p~
flure f5 Prati, 'Vocat, &c. 111 
for want of fufficient certain
ty 338 

4. Held that tWO Tenants in 
Common LciTors, mufi: make 
fevcral Leafes in Ejectment 

342. 

"'en,S77 

5. Whether Ejectment lies de 
Mineris Carbonum ]fl inch a 
Pariili, Q 3 6f~ 

(!Etro~. 

Vide abatement 6, 7. 
')\3atl I. 

<!Exception 2. 

liutJgment. 

I. Error by Principal and Bail, 
not good 8 

2. The Executor as well as the 
Heir of a perfon attainted of 
Treafon may bring Error to r~= 
verfe the Attainder I 3 

3. Writ of Error of a Judgment 
before A. and the Record is 
"Iaeila coram B. till after Ilfue, 
and then an Entry of B's death, 
and that ~. fucceeded, held ill 

2.6 
.4 In a Writ of Error and Errors 

affigned, the DeE pleaded a 
Releafe of Errors, tl1e J udg" 
ment :l11a11 not be to bar the 
Pl. of his \Vrit of Error, but 
nil capiat per Brc'Ve 5C! 

5. If the want of a Letter of At· 
torney, & c. being a matter on 
another Roll, the party that 
affigns Error ought to take a 
Certiorari, and have a Cerrifit 
care of the \\1 arrant 70 

6. In Error, Judgmenton Indict. 
ment of Barretry reverfed 1.6. 
Pide Surrender & Sci' fac' 2... 

7. Error on Judgment in indebi
tatus for 10 much Moneys then 
due and unpaid, and r~\'er1ed 
bccaufc not t:1id upon what 
Account 147 

8. It 
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8. It feems that Error in B. R'I therefore cannot be a Superje~ 

to revcrfe a Fine lies upon the deas Ibid. 
Tranfcript. (4 349 20. Error on a Judgment in Ire" 

9. Error to rever[e an Outlawry land 2.13 

on an IndiCtment for Treafon, 2.1. Certiorari to Ireland after in 
and Judgment reverfed for nullo eft Errat' pleaded 2. I 4-
want of a true Addition accor-
ding to the Statute 392,393 

10. Writ of Error quaf},cd, being 
coram Baflivis &J Civibus, and 
the Record coram Ballivis &1 
Senefcba!!o & Communi Clerico 
Civitat' 394 

I t. No Exception in Error to 
Eriflol CourtS of b-.:ing held by 
Cufiom and Charter 395 

12. But held Error there upon an 
IndebitatUf aff. for 'Vares fold 
and fays not ibidem 'vendiI' lb. 

13. Where a Writ of Error may 
be brought in adjudicatione 
Executionis 404 

'4. Error fur Recogn.izance in 
C. B. Vide Sci' fa' 3. 

15' If a Feme Covert brings an 
ACtion againfi a man as a Ferne 
Sole, and the Def. pleads in 
Bar, he 1ha11 never affign this 
for Error 171 

16. If fhe makes an Attorney, 
this will not be ailigned for 
Error Ibit!. 

17. Sci' foe' upon a Judgmelltper 
BiUam in Curia no/lra, Error 
pending pleaded, of a Judgment 
in qUddam loquela coram Jac. 2. 

nuper Rege. &c. held Variance. 
(~6. Vide Abatement 4. 

18. Writ of Error is a SU/,e11edear, 
but it muft be ill the fame 
Caufu )87 

19. It 1~ems Error lies not in the 
Exchequer on Suit by Original 
App('al of Fclony, fBc. inB.R. 

1 <lifcape. 

Vide 13ar, Q!;.tecutfon. 

I. A voluntary Efcape with con
fent of the PI. is no Bar againft 
the Party, P1. in Debton Judg--
mem, &c. 174 

2. But Q if the PI. ihould not 
Sue the Sherjif, and not the 
Party, and fee the Argument 
and Reafon therein for that 
purpofe 1:-4,I7.,,176,&,. 

~. Where he Efcapes of 1,;s own 
wrong the Gaoler may retake 
him, till the Pl. hath made his 
Elct1ion, whether he will fue 
him or the Party Q 177 

4- Adjudged that if an Efcape 
be againfi the \ViI! of the She~ 
riff, either PI. or Sheriff may . 
r -::take him iu. 

). But on Efcapc with confent of 
the Gaoler, the Party hath 
only remedy to take, not the 
Sheriff ih. 

<l. If it be with confent of the 
PI. then neither PL nor Sheriff 
can retake him, though Debt 
be unfatisfied ib. 

efffotn. 
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tCffofn. 

~. Forwedon in Remainder; the 
Te;'nanr appean'by Attorney, 
and pleads af:c[ I1Tue join' d the 
Pen ire l:"'cturrl'lble; atthe Re
turn ;:her~Qf d1C -::enam: does 
no( appear, bn caH~ a;1 Ejfoin, 
which is aajourn'd to a~lothc 
T d .. 1 'd 'I' r), -erm, an _ aCJt:ag 1 1. ~_y~re 

if final J Jdgmenr on his not 
e~cu0,;,g the TIrft default can: 
b~ given againfi him, or apetit , 
Cape awarded 2.4, '07 

.. 
I. In Debt the Dc£ pleads plenl
'adminiprCJvit., it admits the 
. Debt: and the PI. need not prove 
it; but othcnvifc in an ArJ:ion 
Jt~," Cafe . . 8 I 

'l. Debe on a 30l~d, 011 plene 
;.-7{/niJ:z/iravit the De£ mU1tnoc 
onl y prove, payment, but that 
the Bon~l he paid was fealed 
and deLvered; but Debt on a 
fimple Con~raa and plene ad
miniflravit pl€aded, the Der. 
need ·only provc thc payment 
of Money, for that. is an Ad
minifirat{on ,'1 . Ibid. 

I. If a man feized in fce acknow- i 3. If one is to load on board cum'~ 
ledge feveral Recognizances in berfom Goods, he, is not bound 
nature of a Statu~e-Staple, and: to carry thcm to the Shipfide, 
Liberates are executed, Q.ytere but may bring them to fome 
if the Eilate of the Conufecs convenient place, and offer the 
are Reverfions or future Inte- Mafier to fend tbem on board, 
refts 46 a good Tender; but otherwife 

:!.. One feized of Lands as Heir of portab~c (Jool1s-.. 150 
, to his Mother, levies a' Fine -1. 'What may be given in Evi-

with Warranty fur yant &J ren- denee upon Non c.u.l' to a Pre-
der to his own right Heirs, the fentmenror IndiCtment for 
Render is as a new Purchaie, not repair:ng a \yay. 2.70, &c! 
and makes the Efiate defcen- Vide IndiCtment and Prefent~ 
dable to the Heirs of the part mcnt 
of the Father 9, 5. Where in Evidence, 'upon AJ. 

~ffopple. 

I. If an Action is brought by one, 
and on thc IfTue joined there is 
a Verdict againfi him, if he 
joins another with him in aRO. 

ther Ac1ion, Qgtere if this Ihall 
avoid the~aopple 18 

2. A general Recital is no Efiop
pIe, but a Recital of a particu
lar Fact is 59 

jumpjit infra fex &,nos, the Ori· 
ginai need nor: be ihc\Vn' 2]2 

6. In plene Admi11iflravit, \yh~re 
the bate is ~cntioncd .1lpon 
Record, it need not be lhewn 
in Evidence ;/;. 

7. When Depofitioris ~n Cba,ncery 
taken de bene eJle, ,v!lerc the 
WjrneiTcs die b~fo.r.c Anfwcr, 
fecm to)e good E\ ic;cncc' at 
L ' . C...> 

aw 3t)3. '--=". 

G g g g 8. \Yh:1t 

- ...... 
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8. \Vhat is good Evid~nce i.n an I 
Information for Perjury 1n an 
Affidavit j 97 

9. What may be a good Evidence 
of Account upon an infimul 
computaJJet 115,.16 

<lE.rcrption. 

Vide Cltobcuilnt + 

I. A Grant of a MeiTuage ex 
cepting the Houfe called the 
New HouJe, for the ufe only 
()f himfelf and Family, to live 
in when [hey plea1c, but not 
to Let, held a Er:od excepting 
of the New Houie 3 I 6 

2.. In all Cafes where a Man hath 
time to takc his Exception to 
a particular matter, and lapfe:s 
his time, and goes to Trial of 
the Caufe, he fhall never have 
advantage of that by Erro: 

~.tcban!Je. 

Vide 13tlf. 

170 

I. Cafe on a Bill of Exchange, 
and fets forth the Cufl:om of 
Merchants, and does not bring 
his Cafe within it ; if by the 
Law of Merchants he has a 
right to his Ad-ion, the [erring 
forth the Cufiom, flll11 be re
jected as Surplufage 3 ( 7 

2. Drawer of a BiU of Exchange 
liable, though the Bill not pre
fented in time 3 I 9 

Qf~commtlnicato rapfenliO. 
Vide ~'OtJttfOl1 I. 

Vide appearance,.. 
Debet & Detinet. 
31nfant, 2, j, &c. 
@>cire facias. 

r. If an Executor brings a Scire 
facias on a Judgment recover'd 
by the Tefiaror, the Letters 
Tefiamentary tfiufi: be 11,ewn 
at the end of the Writ 60 

2.. An Exccuror in all Adions, 
Suirs and Demands whatfoever, 
extends only to Demands in 
his o\\'n Righr, and nor to fuch 
as he has as Executor I:; 3,1,., 

3. There may be an Executor J~ 
fon 10rf of a T errn 242 

I. For one Executor to provide 
hy Order ofSeflions, where by 
Sicknefs became chargeable, 
not good 40' 

,. Executor Bankrupr, ride Pro
hibition. 

6. Judgments pleaded by him, 
ride Replication I. 

~tecution. 

[. Execution againfi: onc, the 0< 

othe~ dy!ng after Judgment, if 
a Sci fac be n.:cdful 404 

2. \Vhere Goods in Execution, 
tho' wrongfully, are not then 
liable to another Execution 

174 
}. That on Execution againfi one 

Partner's Goods, only his iliare 
or part is liable Ibid. 

4· In Cebt on a Ju~ment where 
th~ Def. pleaded he was taken 
in Execution, and yoluntarily 
permitted to c[cape, and the 

Pl 
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PL c'JnH:ntcJ [0 it, agreed ro be 
a plain fetried point that the 
Sheriff cannot take him again 

Ibid. I 

5. But that Plea againfl the party 
Pl. 'tis no bar; and an Action 
of Debt lies, tho' perhaps not 
a Scire facias Ibid. 

QL:.rtellt. 

J. A Bill of Exchange payable to 
A. to the ufe of B. ailigned by 
Indorfement to C. cannot be 
extended for a Debt due to the 
King by A. 5 

€,ttfngui1l)ment. 

Extingui1hment of Common, Pid. 
Releafe 4. 

•. A Chief JufHce in Eyre can't 
grant a Warrant to take one for 
killing Deer and cutting down 
young Trees; but if the party 
be taken in the Fad, he may 
be apprehended 57 

.farmer. 

Vide ~atlltrupt 2 < 

.fees. 

Vide atto~ne~ & @)tatute. 

jfelon~. 

Vide mO~l:J~ I, 2.. 

i. One takes a Lodging.Room 
in a Houfe furnifhed, and has 

the Key of the Room deliycr'd 
to him, afcenvards runs aW'ay 
with the Goods, not F dony 5'-5 
but quttre the late ACt 

jfcltlllniter. 

Vide ~tatuCl;? 

§cnCt. 

Vide JElotice. 
WritS. 

Eerr!'. 

r. If a Ferry were granted at th~ 
day, he that accepts fuch Gra~t 
is bound to keep a Boat for 
Pllblick Good "57 

1.. Hfma y not difch~rge himfelf 
of the Ferry by his voluntary 
building a Bridge [hid. 

3. But if he fhould petition the 
K.in& for a Patent to dellroy 
Ius Ferry, and that in confide:: 
ration thereof he will erect a 
Bridge at his own Charge, and 
repair it, and this found upon 
an Ad 'juod Jampnum to be for 
the Publick Good, it may be 
well fIJid . 

4. A perfon is as much indictable 
for not keeping his Ferry, a~ 
he is for not repairing an High 
way, to which he is obliged 
ratione !CHura; 15' 

5. It is made a Q,Jfrzre whether an 
Action will lie in the Cafe, fup" 
pofc A lays Damage by lofs 
of a MJrket, haVing a Carri
age ready brought to 'the place 

15~ 

Jrinr. 
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.frine. , 

t .. The Interefi of a Tenant by 
Statute Merchant, Statute Sta
ple, or Etegit, after the Libe
rate executed, or the Inquifi
tion on the Elegit found) before 
aCtual Entry) may be barred 
by a Fine and Nonclaim 40 

2. If one feized in fee acknow
ledge two Statutes, and a Li 
berate executed as to both, 
levies a Fine withProclamarioll; 
this Fine, with five years Non
claim, \ViE bar the Imereft cf 
both tbe Conufccs 4 I 

3 :Land~ are devil'i~d ro Executor" 
'for Y9 years for payment cf 
Debts and Leg:1cies, and then 
to A. A enters with the con
fent of the Executors. mal~ C~ 
Leafcs, and a Fine is k\ ica 
and five years Nonclaim, ~ 
if the Term for ~9 years is 
barred 7'1 

4. When a Jury upon a V,rdiet 
, find a Covenant on Marnage 

of a Son to levy a Fine of cer· 
tain Efiates, bur none levied 
but a Will to ratifie and confirm 
them, they pafs by the Will; 
tho' no Fine or other AiTu-
rance 

<11Jaoler. 

WHer~ a man may be both 
, Gaoler and Judge 162 

®~at1t!i' • 

Vide <!Clet'k~. 
~fftCf~. 

I. UPon a Habeas Corpus.he1d 
J ufrices of Peace had no 

Amhoriry to commit to P~i
fon an Overfeer of the Poor 
for not giving them a partIcu
lar Account of Moneys recei
ved and paid 395 

J1)eirJl. 

[. When an"Heir is to~ake-his 
Title, and need only claIm as 
from his Father" confc(1 uenrly 
a Stranger (in letting r. rch his 
Title) ihall do no other 249 

2. When Brotherof the 11a1f blood 
rna y not daim as Heir. to his 
Brother, and yet he ,,'.ill be 
Heir to his Father Ibid. 

;. W hen a fccond Son is charged 
as Heir Up,"I:. his Ancefior's 
Bond (wic1:ollt taking norice 
of the eldefi Son, and his Son 
deceafed) if he have Land as 
Heir to his F athcr, thcn he is 
well charged; bUt: if he haye 
it as Heir to his Nephew, 'tis 
orhcrwife 248, 249 

4- 'Vhen a collateral Heir muft 
flle\\- his Cofinage, that is, to 
fl1ew hinJclC how Heir' as Son 
of C. Son of B. ~c'. He need 
not fay Son and Heir of him, 
bur only Ihew his Cofinage 149 

5· A Son need never Ihew his 
Cofinage, for he is Heir Ibid. 

6. Where (he younger Son may 
entitle himfeIf as . Heir to his 
Father, and the youlTger Bro
(her {hall not make mention of 
(he'Brother bur claim as Heir 
to the F ather I /; i~ 

~)tttot. 
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Jl)etlot. 

t. Service Heriot orCuilom He
riot is feifLble by the Lord of 
the Manor, but Suit Heriot 
referved by Deed is nor 8 I 

Vide 31nbfffment I, 2,J. 
W~erentment 1,2, &c. 

J1)unb!etl <ZtOUtt. 

Vide }pleatlfng. 

I. A Hundred Court at Common 
Law cannot have a Levari fa
cias, but by Cuilom may 48 

2.. Upon a Nonfuit in the Hun
dred Court before appearance, 
no Coils; and if given, a Writ 
ofFaife Judgment lies 

J'pup and <ll:tp. 

Vide Declaration 3. 
}Robbet!' I, &c. 

1. Two Servants, and each ha
ving Money in their polfeilion 
of their Mafter's, were robbed; 
One took the Oath according 
to the Sratute of the Robbery, 
that is not iufficient to entitle 
the Mailer to an Adion for the 
Money in the polfeffion of the 
other Servant 94 

jjoentitp. 

Vi'de auetment 1. 

3lmparlance. 

1. Where afrer an Imparlance 
in Do\ver, Def. pleads 

Detinue of Charters 'Z.: t 

]ntltffment. 

Vide tlfrro~ J .. 

jjutlgment 10 

lReto~n 3. 

I. A Parifh indiCted, who of 
Common-Right is to re

pair a Highway, cannot pkad 
Not guilty, and give in Evi
dence that another ought to 
repair 270 

2.. If a particular perfon be india" 
ed for not repairing where he 
is bound thereto ratione tenurtcop 
upon Not guilty he may give 
any thing in Evidence Ibid. 

3. Upon an Indiament of a Pa< 
rith for an Highway, if fonnd 
not an Highway, J tis not 
guilty Ibid. 

+ In a particular Inquifition up= 
on an IndiCtment for forcible 
En try. in mention of the Jurors 
to be charged ad, &c. need not 
fay pro Corpore Com' 2';'2-

ride Market 
S". Indidmenr of Perjury upon an 

Affidavit 335. What is good 
Evidence 397. The like upon 
an Affidavit before a Commiili., 
oner for taking Affidavits, and 
doth not fay rzJoiuntarie, ':':;c. ill 
on Error 190 

6. For fhooting with Hailfhor. 
contra 2 &; 3 EJw. 6. found 
before J ufbce at Seffions, and 
fined 331} 

H 11 h h 'j. Tlne 
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7. That ri f§ armis here \vere 
needlefs Ibid. 

8. Convidion upon Stat. 13 H.8. 
for going with a Handgun, if 
not taken upon the View, Q. 
if the Jufl:ices had Authority 
ina Summary way 377 

9. It feems.no Indiament lies for 
keeping an Alehoufe without 
Licence ~ 98 

10. Indictment for forefra] ling 
Billingfgate, Vide Market 10 

I I. I ndiament for forcible Entry, 
Pide Repugnancy r 

31nfant .. 

Vide gbntement 7. 
appearance 1,3, h &c. 
91lOwv? 1. 

t. A Cuftom that if a Surrender 
is made, and the Surrenderee 
do not come in to be admitted 
after three Proclamations at 
three Courts, the Bailiff may 
feizc fuch Lands as forfeited; 
this Cufiom fhall not bind an 
Infant ~2,84,85,~6,87,88 

2. If Infant fole Executor, appear 
by Attorney, 'tis ill if Judg~ 
ment be againfl: him 169, 170 

3· If Infant Executor releafcs I 
without receiving the Debt, 
3 t is void Ibid. 

4. Tho' an Infant is compellable 
[0 attorn in a Qgidjuris c!amat, 
yet he may difavow his Attorn~ 
ment when of Age Ibid 

5. In cafe of an Execuwrn1ip he 
mua join, but it feems not to 
be adignable for Error; for the 
PI. might have taken Exception 
by Plea to theA vowry Ibid. 

6. It [celUs to be no difference 

bcnveen an Infant in his own 
Right and as an Executor 171 

7. Infancy is a Perfonal Privilege, 
and none !hall take advantage 
of it but himfelf l~it! .. 
Pide Advantage I. 

31nferiout <l!ourts;. 

Vide atto~ltep. 
Q:OUtt~ 5'. 
Dtfcontinuance I. 

3UllrrU1fllt 2. 

19~Obibttion. 
~tatutc q. 

1. Infcriour Courts are he1p'd by 
2 I 1ac. r. cap. 13. for the Sta~ 
CUtes of Jeofails do extend to 
them 120 

2. rVindfor-Court, Judgment there 
reverfed, and new Judgment 
giyen 4co, &r:. 

)' Ejedment on three Demifes in 
an Infcriour Court, the Demiie 
allcdgcd infra Libertat' & 1u~ 
r~rdifliotJ', without prtedict', 
ancl to reCOV2r tcrminum prtCd', 
~ifgood 7 

Jf nfo?nlntion+ 

Vide ~tatttte I,. 
I. In Information for a R yot may 

be in the Attorney-General's 
Name, \vithollt Pre1entmenr or 
Indidmenr 49, r08 

2. If one appear at Term on a 
Recognizance taken the \Taca. 
tion before, and an Information 
for a Ryot is filed againfl: him" 
he need 110tplcad immediately, 
but may imparl to the next 
Term ,(J 

3. In" 
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3. Information for extorting di# 
vers Sums of Money for paf: 
[age in a FerrY,!ecundum rntam 
fex denar' pro quoli~et homine, 
& c. uncertain 3 89 

4. Information of Perjury fur Af
fidavid, Pide Evidence 5. 

Vide §Statute 2.0. 

I. Who may be faid to be fueh a 
Informer as mun bring his Alb· 
on within the year by force of 
3 I Eliz.. 354 

2. If the King were to have no
thing, Q if he be within the 
Statute Ibid. 

3(nnkeePtr. 

1. That an Innkeeper cannot be 
a Bankrupt 2.69 
ride Bankrupt I, 10. 

2. Inkeepers are compellable by 
the Confiables to lodge Stran: 
gers; alfo they are bound to 
provide for Travellers, and to 
proteCt and [eeure their Goods 

l~id. 
3. They may detain the Perron I 

of the Gueft who eats, or the! 
Horfe which eats, till payment , 

I~id'l 
4. They arc compellable to keep 

the AlIIZC, and to prevent Tip: 
ling, and the Statutes againfi 
Tif'ling extend to Innkeepers, 
for an Inn is but a great Ale
houfe I~iJ. 

5. An Innkeeper is not pajd upon 
the account of the intrintick 
value of his Provifions, but for 
other rcafons, as a recompcncc 

for Care and Pains, and for Pro
tection and Seem ity Il;, , 

6. The end of ::-~:1 Illnkcencr in 
his buying is not to Jell, h:t 
only a parr of the A~cc:L)Cia 
tion he is bound to i'r':r;lre fo; 
his Guefis lb'r/. 

31l1quiUtion. 

Vide j[tttltament 3. 

]ntenllment. 

Vide ~altnamtt~ 14. 

f. Where an indifferent Confl:ru
dion may have two Intend& 
ments, the Rule is to take it 
more firongly againfi the PI. 

161< 

J:cinncr in affton~. 

Vide abatement 2. 

r. Held, Trefpafs for Battery of 
Wife, and taking of Husband's 
Goods cannot join, (tho' Re~ 
gifler 105. feems exprefs in the 
Cafe; ) Yet it teems one may 
have a Joint Action for Goods 
taken Ibid. 

3lcelnnll. 

Vide Limitation., 

I. Ireland beyond SC::l as to the 
Statute of Limita[ions 197 

2. Error on a Judgment in Ire; 
lam! 213. And {lile of a Court 
held there per Confoetudinem 

Ibid, 
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3llfue. 31uri£llHlion. 

Vide <!fbtnence. Vide afftOlt 1. 
Qtttation r. 

I. Debt on a Bond to render a lufi 
and true Account. DeE pleads I. Plea that the caufe of Adion 
Performance.The PI. replies he did arife in Ireland. What 
did not give a jufi and true Ac: ought to be lhewn to oufiethe 
count. An ill Replication, being Court of irs J urifdidion 192-

per plexed and multifarious 1 

31ungment. 

Vide ~tto~. 

I. In what cafes final Judgment 
/hall be given ' 

2. When Judgment upon Indid: 
ment of Barretry is reverfed 
upon Error, no Writ of Refi:i. 
tution to a {hanger to the Rc: 
cord 26 I. Pide Liberties, 
Corporation, & c. 

3· Judgment in Windfor-Courr in 
Replevin reverfed, and new 
Judgment direded to be entred 

400, &c. 
4. Judgmentagainfi five, pending 

Writ of Error ; One dies, the 
Year expires, Capias may be 
taken againfi: the Survivors, 
without Scire fac' or Remittitur 

402,4°4 
5. When a Judgmem was anciently 

cntred, they ufed to enter their 
Reafons 540 

6. Now 'tis only fjui/;us 'Vifis le
ilis & auditir & per Cur' plene 
intel/eail, f!)c. Ibid 

7. Judgment pleaded, 'Vide Rc 
plication J. 

8. Where Judgment may be en 
tred againfi Barron an,i Feme 
upon the \Varrant 9 ( 

1Latitat. 
Vide attacbment [. 

JLimitation I, 

JLenfe. 

Vide Qtouenant 4. 

(. A Leafe by Tenant in Tall, 
rendring Rent not void by his 
Death, only voidable by rthe 
entry of the liTue 373 

l,etter of lLtc£nce. 

Vide Rc!eafc 2. 

I. Claufe not to rue under pain 
to forfeit the Debt, is only a 
Defeazance 33 r, 334 

2.. The Qyere is, if there be an 
acknowledgment of fatisfa
dion 334 

£'ctter£t ~atent~. 

Vide ~leal1tnB'~ 3. 

JLellarf factar;. 

Vide ryUlll1~tn QtOUtt. 

lLibrr· 
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JL ibertie" &c. 

Vide Ql:o~po~ation. 

I. There are three forts of Li
bertles. i. A Liberty granted 
from the Crown which doth 
fublift 10 the Crown, and in 
this Judgment to feize or oufi 
is proper 28,:) 

~. A Liberty created de n01)O, 

and doth exfift notwithfian
dtng lC be forfeited, and here 
Judgment is for a Seizure and 
no more [/;it/. 

3. And another Liberty that can= 
not exift but in the Perfons to 
whom it is granted, and in 
this latter, Judgment is proper 
to be given only for oufier 

]/;id 
4. The Liberty of the Mayor, 

Commonalty, and Citizens of 
London, is not the Liberty of 
being' Mayor, Commonalty 
and Citizens [bid. 

l.icence. 

Vide Declaratfon 3· 
&tatate 14. 

J. Def. in Trefpafs jufiifies for 
right of Common. Repl. That 
Der. Father gave Licence to 
make the Fences and continue 
the Indofure, held ill by way 
of Licence, but good by way 
of Releafe of Common 350 

2.. Al~houfe kept without Li
n:n(e. ~ere if Indictment lies 

398 

limitation of ~Ution~. 

Vide ~tatute 
]telantl. 

I. Dublin or any place in Ireland 
is a place beyond Seas with
in the Statute of Limitations 

91 
2. Def. being beyond Sea do 

not avoid the Statute of Li .. 
mirations, neither do the Def. 
Privilege as Parliament 99 

3. If a Latitat be a Commence
ment of a Suit upon a Penal 
Law 354 

~anoamuS'. 

(!College, vide <I1ffitO!. pag·7 4 

I. WHether a Mandamus 
does lie to rcftorc a 

Proctor at DoE/ors Commonl 
217,251, 263. Not allowed 
to lie 217, 2 i.O 

2. But 251,352, &c. feemsit. 
does lie ; for the Gourt takes 
notice of a Proctor, and many 
Acts of Parliament mention 
ProCtors as Officers 252. Q. 

3. An Eccldiafiical Corporation 
always has a Vilitor, and there
fore never heard of a Manda
mUJ moved for an Abbot or 
Prior Ibid. 

4- Does not lie to renore one to 
a F cllowfhip in a College 74 

5. N011 debito modo {'/iRus, & 
prtefeaus ad Officii;;:! of rl'lC 

Rcgiller of Archdeacon, 2nd 
nor pofitivcly 110n fuit clealls, 
held a dired Anl\'.cr [0 tl !'': 
Writ, and that an A/lion may 

Iii j 1:.~ 
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be brought well enough there.', 15. That nothing is to be intend~ 
upon 253 i ed in a Return to a Mandamus 

6. That the RegHl:er comes in by I Ibid. 
Patent. Q How he comes ro I 16. One outlawed cannot bring 
lay in this Writ an Eviction Ib./ a Mal1damuJ; he mufi fue out 

'7. For a Deputy RegHler no iJ1."m: a new Writ, reciting [he Out" 
I damus lies; that's only at vVill lawry and its Reveri~Il 2.88 

Ibid. 
8. Said upon Retorn of a Manda: 

mus, That if:-tn Alderman ~oes 
~atket. 

and lives out of the City, 'tis I. Where A. lays Damage by 10fs 
a good cauie of removal 25 8, of his Market for want of a 

364. 3 ,'],.. Ferry boat to be kept by CUlt 
9. Alderman removed by Order from, qutere if Actionable 258 

of Court of Aldermen, &c. tho' 2. The Fi!1101Ongers india-cd a 
illegally, till rcflared is out of poor Woman for Forefialling 
Office 258, 260 Billingsgate Marker; held that 

10. Upon Rel1itution by l'rfanda: : Billingsgate was a Markettime 
mus he is admitted tIe novo ;tC)O out of mind, and fo the party 
and queere why he fhould not • was acquitted 291. 

take rhe new Oaths upon that. 
admiffion, Ibid. Q If a pcre:r •. 
ptory Mandamus fhould go in 
this Cafe '1 64, 165, & c 

11. Non fuit eleHus & prteJeFfus' 
in tocum &1 Olfie' un ius Communis. 

9Warriage. 

Vide l)5oroll (t §eme. 
£rifle. 

Concilij ae un' Alderman' Civil" " De'~ not COll pIe in Loyal Mar~ 
Cejlr', moved to add (vel ali: riage, no goo\~ Plea 50 
quem eorum') becaufe they aver:: :?. Fem..' iole g: \ es a ~r arrant of 
red fcveral Offices, and it WJS' AtlGr!;ey, and mJrries 9 ( 
granted 2 -; ~ 

12. In the Cafe of Sir Ja. Smytb 
to be refiored to the pbcc of an. 
Alderman of London, &c. Judg. 
ment that no peremptory Man: 
damus i1lOuld go 28 I 

13. There faid by the Court, 
There is another Claufc upon 
which another Writ doth lie, 
but we 2lre not to advifc Ibid.; 

14. Upon a Mandamus to rdlorc 
one to the Clerk of the Peace,' 
held that the Jufiiccs cannot 
diicharge the Clerk of the Peace 
for' a fault withom Articles in 
Writing '2::?:; 

£!)affn nn'O @lcrbUtlt. 

Vide l~nttowncr~ I. 

I. If one fends his Servant with 
ready Money to buy Goods, 
and the Servant buys on Cre .. 
dir, the Mafrer is not charge~ 
able: but if the Servant ufually 
buys for his Mailer on tick, 
and the Servant buys fome 
things without the Mafices 
Ordc:r) the Mafier is chargeable 

95 
'! Where 
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2. \,' !'er~ in an rLdlOn for Rob· 

bery the Servant ought to be 
fwo-:n; and if the Mafier had I 
been prefent, it had been a 
Robbery of the Mafier 2~11 

3. Concerning Mafier of a Ships 
C:,wenantupon a Charter?arty, 
~ n,-l concerning his Men 3) 4 

4, ''Y n 're- roe dtfability of the 
.Je~ ~ {l'-t in Avowry, &c. !hall 

:- ': p~ judice the Mafier 169 
5. P It bere in Replevin the Ser~ 

Vi,t1( makes Conufance as Bair 
lifT. alld the Mafier pleads Non. 
uJit, the Servant fhallnot have 
a Fteturn [hitt. 

~ettbant. 

Vide 13ankrupt 8. 
Clftcbange I. 

etatute 2, 3,9, I I. 

~on <tut 
Vide <!I:uiiJ£I1Cc I; 

31nnHfm£ltt. 
W~erentment. 

I. Upon Non Cui in Trcfpafs 
for an AfTault and Bat .. 

tery by Husband and Wife 
- ' the Husband IS found Not 

guilty and the Wife Guilty, and 
held to be well 350 

JaOlt obffantc. 

l. Now no Non ohflantes are us'd, 
which always formerly were 
held fufficient for the Statute 
that requires it 2.82. 

It Trover by Survivor of Joint' Jaonfuit vid. Jpttlln~en ([ourt I. 

M<.;rchants. Bar, That there is 
no Stlrvivodhip between Joint .flttfancc W>ubIfclt, vid.l.[uffom. 
~{erchants, Unde pet' 'Judie' ji 
Acc:on', &c. Demur inde 188 

2. That tho' in point oflnterefi 
there is no Survivor!hip, yet 
in point of Remedy there is. Q. 

3. Upon a Covenanr between 
Three having a Joint Srock, 
Survivor alone ihall have the 
Action 189 

4. That fuch Plea ought to have 
been in Ahatement, not in Bar, 
for 'tis only to the Merits of 
the Caufe I 89 

5. Q Whether the Executor~ mufr 
or can join [hid. 

}!Jfficef. 

I. IF a man becomes a Bank-
rupt, and afterwards on 

Judgment his Goods are taken 
in Execution, and then a Sta
tute of Bankrurt is taken out, 
and declared a Bankrupt, and 
his Goods a!Tigned. tho' the 
Affignee rnay have Trover for 
the Goods againfi the Pi. in 
the Judgment, he can't againfl:: 
the Ofti:er 12. 

6. Per Cur', This can never be a 
good Bar, and they did not 
confider whether the Executors: I. The Bi!hop may grant (h(; Of-
mufi: or can join lhid'l fiee of Official to Two 28 9 

2. In 
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2... In B. R. have been two Pro

thonotaries, alfo tWO perfons 
to make one Cujlos Brevium 

2..89 
3. The Common-Pleas Cufiom 

will not warrant two perfons 
to make one chief Prothono
tary, tho' Ufage doth ie //;id. 

4. If a man have an Office grant
ed to him to e~joy fo long as 
he fhall behave himfelf well in 
it, he hath an Efiate for Life in 
the Office, 5l .. ~, 52 5, 53 1 ,53 6. 
It is fo even in the Cafe of 
the King 557 

5. Q If it be quam diu tantum 
fe hne gefferit) if that would 
make it not to be an Eftate for 
Life, //;id & S 2.6, That it is 
no lefs for the word (Dnly) 51 ' 

6. Officers of the SherIffs of Lon 
Jon toferve Proclfs, Fide She
riffs. 

SDtoer. 

Vide C!E.tetuto~ 2. 

I. Order of Seffionsqualh'd 405 

j. Where upon Non aU: infra [ex 
allnos the Original need not be 
fhewn 2.72 

Sll)utlaw, Vide ~nnnnntu~ 16. 

i)utlatn~!'. 

Vide gbattment 3. 

r. An Outlawry for not coming 
to Church) reverfed for default 
in not faying the County Court 
was held pro Comifat' 30 9 

I. THe Power of Pardoning 
all Offences i. an infe

parable incident to the Crown, 
and its Royal Power 2,8. 

2. The King at Common-Law 
had Power to pardon all Or. 
fences; and if MUl'dcr be na
med., there needs no 11'" D"~ 
flante fbi/. 

]. If the Power of pardoning 
Murders is taken away by the 
Statute of Ed. 3' it takes away 
the Power even in T refpafl'es 

l/;iJ. 
4. The Statute I, R. 2... fays he 

fhall nor pardon by general 
words; and 16 R. 2... is a Re
peal of pan of the 13th, as a 
Grievance to the People 11il. 

J;>attJon pIealJel1, Vide 9bate, 
mtnt ;. 

l:9atfllJ, Vide l/nl1tftment 1,3-

~arlinment. 

1. That in ACts of Parliament on 
the Rolls there are no Points, 
Comma's, Colons, Semicolons 
or other Notes or Signs of Di
vifion, that's added by the 
Printer 1. I 0 

1lDattie~, vide Deel1. 

lI!>artolUnet~. 

(. Parrowners of a Ship the ma
jority may fend her out with
our the (onfem of the refi, and 
if they do, the majority mull 

run 
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-run all the hazard, and they 

mufi partake of the Profit 1 3,3 0 

al'erred he did the aCt, without 
alledging a Ciacc, held naught 

2. An Acl-io!1 will lie as well 
aga!f1fi: the Parrowners of a ~ 
Ship for [he 1015 or fpoiling of 
6'Joci, deiiycred to the Iv1a
fer, as againfr the I\fai~er ; 
but the ACtion n.ufi be 2-

gain1l aU the Parrow.'ers, or 
the Def. m~) take advantage 
of it on the (J cneral Iffue~ 
and can't plead it in Abate-
1r.lot 30, 105' 

2. 'Vhere at Norwich, and at th~ 
City o~ !!.orwich, may be faid 
~o be dlhcrcm places 3 ~,. 

3. f a Contra~l be laidin London 
and a collateral matter, or th~ 
tbing contracted for, be done 
beyond th~ Seas, it need not 
be a!ledged done here in the 
\Vard of CJ.Jeap,:( 48. ~ Iffuch 
matter ought to be laid in Lon
don in Warda de Cheap, &c. 

~attie~, vide IDeen. 

}l!)etfo~mance. 

I. Debt on a Bond that a {hanger 
fhalt n;nder a jufr and true Ac~ 
count, the Def. can't plead 
Performance generally, but 
ought to fhew how I 

iletit Qtape, vide (!f{fofn. 

~etitton. 

I. A Petition concerning an Er
ro~eOlJS Judgment given in the 
Parliament of Ireland upon a 
'W rit of Error there brought, 
certified into the King,' s Bench \ 
in England, which had no pow~ 
er to receive (it as the Petition 
fuggefied \ and therefore pray1 d 
it might be removed into the 
Parliament and Lords Houfe 
in EnglanJro redrefs it 559,5 60 

I. ,AJJumpfit, the Def: in confi
deration the PI. would do fuch 
an act, promifcd to pay, and 

4. Ireland beyond Sea as to the 
Statute ofLimirations 197 

t9Ieallfng. 

Vide abatement 6. 
attO?nc!'. 
(!fttO? 
~arritlge. 
l@atIinmeut. 
leetfo~mance I, 

I. Trcfpafs for taking a Ship, 
The Def pleaded in Bar, That 
he was Captain of a Man of 
War, and took her on the High 
Seas as Prize, and profecuted 
and condeliln'd her in the Ad
miralty Court as Prize. Not 
good, without lhewing how 
fhc was Prize 6 
ride Proceeciinzs r. 

2, Trefpafs. Th~ Def. jufiified 
by a Judgment in an Hundred 
Court, and Procefs thcrconi 
fetting [erch a Plain::, f:J taliter 
proceJ[um fuit, that t!ley bad 
Judgment, without f1:ewing the 
whole Record, good c; 8 

3. TrefpaJs. The Dcf. juf1j~cJ 
by a Prefcntme:lt for a N u1~.mu~ 

Kkkk 111 
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in a Court-Leet, without fay
ing per mandatum of the Stew
ard, and held naught 62. But 
in Avowry, as Bailiff to the 
Lord, no need to alledge a 
Warrant or Precept from the 
Steward Ibid. 

4. Plea in Abatement, Demurrer 
as in Bar, Joinder as in Bar, 
held to be a Difcontinuance 

255 
5, Cafe for not keeping a Ferry

boat according to Cufiom. 
Plea, That he had ereCted a 
Bridge crofs the River for com
mon pafTage; 'tis an ill Plea, 
it is not in his power to dif
charge himfelf by any ad he 
can do 257 

6. Plea that Letters Patents be
came void, and {hews not how, 
ill 290 

7. Where in pleading an Excuie 
for Nonperformance, the party 
mufi fhew all done by him that 
he was obliged to do 3 35 

8. In pleading, the Prefcription 
was for Common of Sheep, and 
lffile joined thereon. The Jury 
finds Common for Sheep and 
Cows too; held that the IiTue 
was found for the PI. who 
claimed Common 347 

9. Advantage to be taken in 
Pleading, ride Exception 2. 

10. Plea to an A(2i0l1 brought 
by Feme Covert as if fhe were 
Feme Sole, Vide Error 10. 

t I. In Covenant, Plea that the 
Caufe of Action did arife in 
Ireland 192 

I, If a man takes a Houfe, and 

remain forty days, and pays 
to the Poor, rho' he gave no 
Notice in writing, a good Set
tlement, and Notice fufficient 

12 

w>~aEer fo~ ~ttal. 

r. Motion to have the Prayer of 
a Prifoner committed for Trea .. 
fon to be entred, that he might 
be tried. And per Cur. you 
cannot make a Prayer here 
b ' , 

ecaufe tis to be at the next 
Affizes for the Place 190 

1:.. 01tere if it may r'Ot be taken 
disjunctive, and that the Pray
er may be made either the firO: 
Day there, or the firft Week 
here lbi~ 

:;. That it mull be taken re
fpeCtive, otherwife all the Fe. 
Ions in all the Gaols in Erg
land mull be diiCha'geJ Ibid. 

4- Refolved that a man bal:ed 
cannot lJ;ake his Pnycr . <} I 

,. Where upon Prayer of the 
DeE. a Cerciorari ad tnt orman~ 
dum Cur. may be granted at 
any time 214 

~~(rctiptton~ 

Vide I1D leaning 5. 

(. That the Inhabitants of a 
Ville may prefcribe to a Dif .. 
charge, as to pafs over a Fer" 
ry Without Toll) (ge. 257 

~?ecipe. Vide ~ettal1t. 

2,. By 
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~~cnf(f. 

Vide <Zto-urt ]nferiour. 
Declaration 5· 

19~ctogatiue. 

I. The King can't grant a Char
er with at Power to feize Goods 
or to m-ake any SubjeCt to for 
ftit h; c Goods 1 37' 

2.. BT',t v bat ACts and Law Cafes 
th~ Kmg fhall be bound by 
General words in a Statute 

49 7 

3. That he is bound by many 
Laws where not named, &c 

209, &c 
4. That an ACt of Parliament 

which gives a right to the 
Kjng, fhall bind him, as to 
the manner of enjoining or u
:ling that right, as well as a 
Subj\~Ct 1 I I 

W>!efentmcnt. 

Vide (!J;\linence I. 

1Reto~n 3. 

I. Prefentment of a Juftice of 
Peace, upoa his own View, of 
a Way in ~he Parifh out of re
pair, DeE pleads Non cuI. Jury 
find 'twas no common High
way, &c. ~7° 

2. Qpa!re if lIot gu itt) does not 
admit it to be a good Prefent
ment, and that it was an High
way {bid. 

3. In cafe of a Prefentment, ~t 
goes in A voidance of the JUft1' 
ces JurifdiCtion, which this 
Plea doth admit Ibid. 

4. Where it is part of the Prc-

icnrmcllt tbM they oug,bt to re
fair, feems they may give it 
111 E Vi dencc as a Difcharge 2;- I 

Vide Indi::'lmcnt. 
5. Tha!: (he Prcfcnrment is but in 

nature of an IndiCtment 291 

}1!)~ercntatton. 

Vide anuottlrOlt. 
muare ]mpellit. 

(. Concerning the Prefentation to 
Churches united 208, 209, f$c. 

~!iuflege+ 

Vide gttacbment. 

I. A Claim of Privilege ought to 
be in Perfon or by Warrant of 
Attorney 3 ~2-

' .. Conui~mce not allow~ d to the 
Chancellor of Oxford after an 
Imparlance, and the Attorney 
had no Warrant in Latin under 
the Seal of the Chancellor II;, 

~~oceFntn!J~, vide ~lealltng~+ 

(. How Proceedings in Courts of 
Judicature are to be pleaded. 
Vide Pleadings 

W'~offet, vide ®anllamU~ 2. 

p~ofert, vide <[uria.' 

IS~obib{tiot!. 

I. If a Suit be in an Infenour 
Court of a matter out of their 
JurifdichoI1, and the Def. be
fore Imparlance pleads to their 
J urildiClion , and they refufe 

his 
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his PIca, a Prohibition lies; 'I (1.. That it ought rather to go 
but if the Plea be pleaded after. after Sentence than before, for 
Impariancc, theyfllall not be I then it is that it appears they 
prohibited on their refufal of it I have di~al!owed the Proof (73 

" " ,.. :'?".\ 13. ~roo! by one W~tnefs is fuf-
2. A SUIt In London for calhng a \ fiClcnt to charge llIm by Com-

Woman Whore, noProhi:)i::lOl1! monLaw 17 2 ,173 
lies 1 ) I "£:4' If it were fdr a Revocation, 

3. If a Suit l~c in the S?irirual one YVi~nefs is enough Ibid. 
Court for a Leg~cy, and the 15'. Where in Prohibition the Sug
Spiritual COUrt c::fn:"c chc proof gcfiion claime~h property 177 
of Payment by one \Vitnefs, a ; I G, Adr:)iralty COUr': may proceed 
Prohibition lies I 5~, i ~ C) i againft tbe Ship, Sails and 

4. Prohlbltion g";:.<ed tc the Spi-! T~·.k!c as part of it, \\'~:C;1 on 
ritualCourt agJinft rheirrcYo-1 -Shoar, 179 
king the Probate of a Will, be- I 17" Upon allecging offer cf Plea 
cauie the Executor was become; claiming Property an:=-! rcfL.;z;1. 
a Bankrupt 293 2.9} I of the Plea, a Prohibition grant-

;. DUbitatur if it lies for the: ed Ilid. 
words foe had a Raflart/, fpoken f 18. TheirCourfe is not to receive 
of a lingle Woman 317 I; a Plea, un~(:fs the SJils be 

6. Prohibition pl'ayd to the Court t brought into Court, i. e. into 
Marihal, concerning Arms and i the Cuf1:ody cf :he Officer, and 
Funerals, &c. and granted, and 1 then they lviii 2chi1 ic a Claim 
that the Pl. declare ~ 5 3 I and CO:j(e{t of P;:-opcny Ibid. r 

7. Prohibition to the Commifilon- i -
ers for determining Policies ofl l~?OOf, v! -' -: Q;';ft'ltltce .. 
AiTurance allowed 31.; 0 I 

8. Rule, That for any thing not I l::~ at£ff. 
appearing in the Libel, but for I 
matters fuggefied that arc col- ! Yi,::c fDfCffi: ~tfOH 6. 
lateral to the Libel, no Prohi-I 15m cf QC,tctmnrre 3, 
bition after a Sentence J 6 I I· 

9. Prohibition afrer Sentence I. In \',-hat time fuch a Protea 
when Ibid I rnufl be 164 

10. That where the Eccldi af1:ica11 
Court proceeds in a matter Jjt)JotfJollotarie~. 
meerly Spiritual, tho' their ~ 
Proceedings be contrary to tbe I, Vide IDfffrc~ r) 2, 3-
Common-Law, yet no Prohi-
bition lies 172 l }It'Utcf)afe, yid(' ~tlatc I. 

I I .That a Prohibition ought to go I 
where they difallow the PlOof 
byonc 'Vitnds of a Temporal 
matter 171. muarc 
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~uate JJ~npeilit. 

I. I F the ArchbinlOP of C. be 
, PI. in a ~are ImpeJit, the 

lV rit mun be awarded to the 
orh::r Archbiihop 3 t 9 

2.. If a (2J1are Impedit iliould be 
brought agamfi the Archbi-
1hop of T a<; a Difiurber. ' the 
Writ {hal: be direCted to the 
Arcl1bl 'hop OJ C. ~ 19, 330 

~. Ar ~ttn'ellt upon Qyare Impedit 
f r :1\. Kmg upon the promo
r' on of Dr r. for a prefenta
tion ro the Pariili of St. James 
Weflminfler, feperated from St. 
Martins, by a late Act of Par
liament 4 ( 3,41 4,&C. 

lReco~ner. 

Vide C!Court~ B. R. I, 1., 3'~ 

Vide q3allna1Uu~ 4, ), 6. 

]Relation. 

I. WHere a Relation will 
\vork no wrong, ride 

Officer 1. 

lReleafc. 

Vide Qftro~. 
<!f,tecuto~. 
]nfant. 4- The like upon the King's Pre

rogative to St. Martins in the 
Fido,:;, upon the promotion of I. If on€ covenants not to fue 
the faid Ur. T. from 44 I ro Ii one generally, that amounts to 

493, a Releafe; but if the Covenant 
5. The like again from 491 to be not to fue within a particu-

50 ( lar time, no Releafe, but Cove-
,. The like again in Error in ! nant only 47 

Parliament 501,502 fSc. 2. General words in a Releafe of 

muo Warranto. 

Vide Qto~po~ation. 

I. That in the Cafe of the City 
of London, the ~o Warranto 
fuould have been brought a
gainft the Burgeffes of the 
Place, and firange that it 
fhould be brought againfi the 
Corporation. 28 I 

mecogni3anc£. 
Vide IDzbt, &c. 2.. 

~cite fae 2. 

all ARions, Suits and Demands 
what/oe7Jer, rcfirain'd by the 
intent of the party 151 

). General Releafe awarded to be 
given, not faid of all Actions, 
nor to what time, a Releafe of 
all to the time of Submiffion, a 
good Performan'.:e 2.72-

-1' Letter of Licence not to fue 
under pain of forfciLing the 
Debt, is no Releafc 331 

5. 'Tis hut a Defea':-..:mce, and 
fuch an one there may be by 
another Deed 3,4 

6. Rclc::1L; of Common in one 
Acre. is an Extinguifl1ment of 
the whole Common ~ ,,0 

Lill l~c~ 
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lRemittitul: • 

Vide ]tfogment 3. 

I. Remittitur, where neceiTary, 
402, 4°3,40 4 

lRent, Vide 9:ffinnee 3· 

lReplebin + 

Vide Jitt'ogment 1. 
lPlenntt1lJ~ 82. 

I. No Replevin lies of Goods 
taken beyond Seas,tho brought 
afterwards by the Defendants 
here 91 

2.. If a Replevin is ill, and -the I 

Avowry is ill, the D ef. lhall 
have no Return 99 

lReplfcatfo1t. 

Vide ]lfue r. 

I 
I 
I 

may both be true, it C2n't be 
an ~"l yoid.-:.ncc of the Bar 546 

5. Where necdfary to ailign a 
Breach in the Replication, tho' 
the Plea be ill 214 

Repugnantp. 

I. In an Indictment for forcible 
Entry, and dilfeifing him of a 
Tenement, adtuHC ($ adhuc li
herum TeH8mentum ipfius J. S. 
repugnant and ill, for it could 
not be his Freehold after a Dif
feilin ::'72-

:1.. P acijice intravit ($ 7_.'i I:':; armis 
dij{ei/ivit, held void and re
pugnant Ihid. 

Udeue, Vide ~1ctc:m .'1 .• 
~ . 

lReffitt! t 0 H. 

Vide ~otlrtg+ 
erevrqucr r 

I 
I I. 
I No '''rit of Refi:tution lies to 

a Stranger ro the Record,where 
Judgment on Indi 3ment of Bars 
retry is rev-erfed u ~on Error 26 I 
But if it did, it mufi be a Scir' 
fac) Ibid. 

I. Debt to !land to an Award, fo : 
as it be made ready to be deli- : 
vered. On no A ward, the PI. ' 
replies, and fbews the Award 
in [criptis, without averring 
and ready to be deliverecl, good 

98 
2.. Debt on Bond Bonornrce, the 

Def. pleads the Ship was lo!l, 
the PI. replies it was not, wi th
out fhewing any Breach of eon
clition, and held good I c19 

3. Adion againfl: an Executor, 
who pleads feveral Judgments, 
the PI. may reply ro them fc
verally, or generally tbe) were 
hpt 011 foot by fr.1Ud 29.) : 

4. If rhe Replication :1l1d H:l.r' i 

Retoln. 

Vide q3attnamu~ 4, 7,10, 14. 

I. Retorn 'of flfandamus allowed 
ro be amended 27,. Thatfuch 
Retorn ought to be certain to 
c,cry purpoie ,6S" 

1.. Upon Retorn of 1I1andamus to 
rdrore Sjr1. Smyth rothe place 
of an Alderman of London, 
ride n.1anclamus I I. 

3. Ge~ 
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3. General l\.ule for Retorn of 

a Certiorari to certifie any 1n
diCtmeIl[ or Prefemment, &e. 

3~6 
4. Refcue of a Coach and Harnefs 

retom'd upon a Fi' fa's and 
upon appearance of the partie~, ~ 
Retorn quaih'd and they dif- I 
charg'd, becaufe not good on I 
a Fi' fa' 180 Vide c.!Erto~~ 

Jungment. 

~riaI. ' 
Vide <!frro~ .. 

31u~_~~!ent. r. T~e Executor or a T~nant 
IDu ot.Ul~!,. . III Dower can t mallltam 

. . 1 a Scire Facias on a Recogni-
I. Reverfal of a Judgment gIven zallce according to '7 Car. 2.. 

in IrelaNd 2.14 to pay the Mefne Profits if 
Judgment is affirm'd, being a 

]Rebcrfion, vide (!J;t1ate. perfonaI Attion 47 

lRellocation. 
2. If a Writ of Re!litution lies to 

a Stranger to the Record,where 
a Judgment on IndiCtment of 

I. One devifes his Lands to A. Barretry is rcverfed for Error, 
according to the Statute, and it mufi be a Sci' fac' 26 [ 
then makes another Writing, l' Sci fac' in B- R. on a Recogni= 
and publiilies it as his Iafi lVill zancc in the Common-P lelLJ, ru-
in the prefence of three Wit~ef- led good, as rather an Advan~ 
fes, revoking all former WIlls, tage to Suitors, becaufe no 
and devifes the fame Lands to Writ of Error lies from hence 
the fame perf on, but that Will upon fuch Sc? .lac' but in Par-, 
is not attefred by three Wit- liamem 344, l45' 
nciTcs in the pretence of the 4. Sci' fae' where needful upon 
Tcfiator, being a void Will, the death of a Parrv 01 Parties 
helel no Revocation of the firfi .I 402, (gi. 
Will 89 5" \Vhether it lies upon a volun-

1.. Whether a latter \Vill, found ~ tary E1capc with conlcnr of the 
by Special V crdicr, but nothing i Pl. ~ 7 -i. Pide Exccuticll~, 5-
therein found ~o be contained, ,6. Where it may be L:ed ;: -<,infr 
be :1 Rcvocatton of a former the Executors up:~n dC1Cll of 
'Viti and D-':;:liCc of Lands by , one of th·..:: Parties, pendc't;' (,,-
the f~mc p2.rly ;~7' 51 8, f~c. vi dErroJ' in Scaccar' 18(), 

I8S 

• 
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@lcttJant. 

Vide ~a{fet. 

I". Where the Mafier thall be lia
ble for the Ad-s of his Servant 

29 
2.. Where the Servant upon a 

Robbery muft be [worn 24 1 

ride Mafier. 

eei3'ure, vide Qtqpo~ation I, 2.. 

V ide ~tCcutOl 2. 

!lD!ner I. 

Statute. 

I. The end of the Statute of 
2.7 El. was to purge the Par
ty, that he was not confede= 
rate with the Parties Robb:ng 

2.41 
2.. Whether on ,Eliz. lies where 

Verdict finds Def. a Mer:: 
chJ1nt trading to Turkey, who 
never was Apprentice to the 
Clodnvorkers. but Imployed 
Journy~men in his Hou1e who 
had ferved as Apprenrices, and 
and paid them Wage 14 (. 

That fuch Action lies, and he 
is within the Stature 267,168 

3· Wh~ther a V,'ife that hath con~ 

I cerned herfclf in Trade, may 
ufe it when a Widow, if li:: 

I. When one of the Sheriffs of I ved with her Husband fe\-en 
London dies, the other cannot I years, for it feems fhe 1]'311 he 
Act, he is no Sheriff, he muil: confirucd within the words of 
wait till another be made the Statute to na\-e fcrved as 

28 9 an Apprentice; that it lies not 
2.. That each Sheriff of London · unlefs impowred by fome CUs: 

hath his diibnct Officers, and fiom 241 ,266 
thofe of one Compter cannot + "Whether it be lawful for a 
Arreft on a Plaim in the 0- Merchant to manufad-ure his 
ther. nor can they carry to a- own Commodity? Et 'Videtur 
nother Compter than that in qd' non 267,2.68 
which the Plaint was lci.z. 5. He that uE~s one Trade can,. 

3. It [eems they are feveral as not ufe another, for, or about 
to Plaints in their refpeCti\'e [he Commodity ufed in his 
Courts, butas to Latitats,&.. own Trade 2(>7 

e B. R. but one Sheriffs, f2Ete- 6. A Coachmaker cannot mak~ 
re Ibid. I the ''''heels for his own Coa~ 

I 
ches, nor a Wheelwright ufe 

~bip. the Trade of a Smith If;, 

Vide ~~lffion I r. 

113artotunfr~ ~ 

I 7· Dying is part of the F elt~ 
I makers Trade, and fo ufed 
I anciently 2.68 

I 
~ 

8. A 
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J. A C ombmaker m -;.y not ufe I tends to Bills of Exchange 34- 1 

the Trade of a H.Jrner, he 19. Act-ion for a falfe Retcrn on 
ray no': preis Herns to tIle Stature 2) Hen. 6. cap. a'). 

!- :d>l:'C them fit for Combs 26t that gives -i:) l. to the King 
9. A Merchant that works hb and to the party grieved, to 

own Cloth is within the Sta commence \nthin three months, 
tute, 2.11d hi::, employing Jour- or in default thereof, to any 
neymcn is the fame thing lb. other perfon to rue for the 40 t. 

3. Tn2 words of rhe Statlltc are 3)'3,35'4 
nor confin1d to perional Handi- 10. That they are only one Pe-
crafts, > he words are jetting up, nalty fevcrally diaributed,they 
~.:1d that may be by oi:hers are bur for one Offence, and 
w,"hout working in it a1vlan's the Informer may fue for both 
idf ibid. J 55' 

11. If a Merchant that would 
tranfport Shoes 1110uld buy 
Leather and imploy Journey-~ 
men to make them, he cer
tainly ufes the Trade ofaShoe
maker, tho' the Shoes were 
never fold here, but tranfported 

I/;id 

@>ttpulatfon. 

I. If the Spiritual Court take 
Bail by way of Stipulation, 
and the party dies, they may 
proceed againfr the Executors 
there, according to their own 
way Lj 11.. The intendment of Law is, 

that he hath no skill, and con- ' 
fequently the end of the Sta
tute is avoided Ibid. 

13. Statute of Jeofai ls extends to ' r. Concerni ng his fetti ng forth :1:1 

Inferiour Courts 320 Heirs Title whom he charges in 
14. Debt 011 Statute for felling , Debt upon his Anccfiors Bond 

Wine without Licence, and , 249 
declares quod cum he fold Wine, 2. Where no \Vrit of Refiitution 
and held well enough 337 to a Str~lI1gcr to the Bond 26 r 

15. It differs not from Debt upon 
Bond, but ~twould be other
wile ifitwere in an Information 

Ibid. 
16. Now the Statute of Tythes 

is not recited, nor of Buy and 
Cry, and that for Tythes is 
always 1'0 Ibid 

17. Stat. I Jac. for not delivering 
Bills of Fees under Attorneys 
hand, may be given in Evidenr.e 
on Non ajfumpjit 3 3 ~ 

18 . .)tacute of Limitations ex-

0utt~ in lnw. 

(. But four fons of Suits in om 
Law. I. In propria perJona. 
'.L. Per Attorn:.ltum. 3. Per Guar< 
di.mum. + Fsr r'>(lx' amicum. 

[6, 

:Mmm m 
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eUlnmon~. 

I. Where one removed out of the 
Office of Alderman, for going 
out of the City to Ii ve, ought 
to be fpecially fhmmoned to 
be heard concerning his Ab. 
fence 258,365, 166 

2.. When and how he may be fo 
fummoned to anfwer panicu, 
lady 260 

~UnlTa!" vide WritfS. 

~tlpCrr£t1ea~. 

r. Where a Writ of Error is a 
SuperjedeaJ, Vide Error 13,14. 

2.. SuperJedeas to a Commiffion 
for diftribution of a Bankrupt's 
Eftare 202 

@Utten'Ocr. 

Vide <!Co~po~ation 2. 

I. Held ,er Cur' B. R. as in Cur' 
C. B. That a Surrender of Te 
nantfor Life to him in reverfion 
is not good till his agreement 
thereto 308. Afterwards Judg
ment reverfed in the Houfe of 
Lords fur Error 296,308 

£enantS'. 
~cnantfS tn <ltommon, Vide 

<tfJ cftmcnt. 

I. TEnant to a Prtecipe pen
dente Placito before 

Judgment is well enough 347 
:>-, A Tenant hath been made fre~ 

quemly after rhe return of the 

Prtecipe and a Voucher Ibid. 

'QI:enl1er ann )Refufal .. 

Vide <!fbtl1ence 2.. 

1. On Covenant to pay Money, 
Damages being only to be re .. 
covered, Tender and Refi,fal 
is a good Plea without Uiicore 
,rift 130 

1time. 

(. Whether fix months mentioned 
in the ACt for taking the Oaths 
fhould be Lunar or Calendar 

368, {ge. 

~itle. 

I. How the Title of an Heir, 
charged with hIs Anceftors 
Bond, may be fet forth 249 

~oIl+ 

'QrolI=fr fe, Vide lPlercriptfo1t~ 

~tane+ 

Vide ')Baron (J: Jretne '-,1,4,&e. 
sstatute 1, 3, 4, &e. 

'(traberfe-, 
r. Sometimes an ill Traverfe is 

help'd by a General Demurrer; 
as, if the Plea be good and the 
Traverfe is furplufage, becaufe 
there the party may traverfe 
the Inducement; but the want 
of a Traverfe is not help'd by 
a General Demurrer 2.42-

1.. To Ancient Demefn pleaded 
in Bar ilJ Ejectment. Repl. That 

they 
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they a-e rlead3ble at Common I 
Law, a,.,.l .ra'·c;ries that the 
~.Lej.L 'cr_L~ arc parcel de anti
q.J minico, adjudg'd ill upon 
DCI1'llrrer 271 

1. He fhou~d have traverred that 
the Manor was Ancient De" 
mefn; or eife that thofe Tene" 
mem:s were held of that Manor 

1!Ctearon. 

Vide~ttO!. 
lJttit~. 

l~id. 

I. On an lDdiClmcnt for High 
Treafon, Judgment is given 
agawft him without al/ocutus 
before Judgment 132 

€terpar~. 

Vide abatement 2. 

I. If Trefpafs lies againft a V en~ 
dee upon Parol Adminifiration 
to A .. (where there was Execu< 
tor by Will) who fold the goods 
to D. for which E. who had 
Letters of Adminifiration after 
death of~. brings the ACtion 

406,4 1 1. 

2. Trefpafs for entring into a 
Ship, taking away Goods, con~ 
verting them, affaulting and 
menacing the Mariners, and 
imprifoning the Mafier, fo that 
they could not proceed on their 
Voyage '79 

3. Alledged that here was Cafe 
and Trefpafs join'd; both 
Trefpafs 'Vi f!J armis, Trover, 
Converuon, and Special Cafe, 
all jumblJ d in one Count, fed 
non allocatur, for 'tis only an 
Aggravation 1 ~o 

~riaf+ 

Vide i:;J[rper, &c. 1,2.. 3. 

I. Trial by Doo'mfday book when 
271 

2. No new Trial on acquittih g the 
Def. in a Criminal Cafe 33 6 

1. A Trial by a Jury of the pro
per County \vhere the ACtion 
is laid, aided by 16 & 17 Car. 2. 

tho' in a Scire facias upon a 
Recognizance in B. R. 344 

4· Where Trial is not by Jury, 
but per Tef/es, there mufi be two 
WitneiTes in all Cafes 161 

,. If therc be a Trial of a Chal
lenge, one Witnefs is enough 
in our Law, and fo it is in the 
Cafe of a Summons 171 

6. Qgtere if Trial in Covenant 
may be when here it is pleaded 
tbe Caufe of Action did accrue 
in Ireland 196 

7. A matter arifing in lrelandho\v 
to be tried 197 

Vide @Jtntute 16. 

I. A Modus was paid for one 
Mill, and the Party added two 
new MiIHl:ollcs, and the Parfon 
fued for Tythcs, and it feem'd 
reafonable to the Court that 
the Parfon fhould have of the
Miller the Tenth T oll-difh as 
a Predial Tythe 281, 181. 
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dlenire. 

I. Where two Sheriffs and one 
challenged, Venire 01a11 be di
rected to the other Sheriff 

12.9 
2. Where if the Verdid be im 

perfect, a Venire facitlS de novo 
ought to iaue 359 

2. Every private Corporation 
hath a Viiitor 252 

3. It is a Qgtere whether the Arch~ 
bi1hop can be Vilitor of his 
own Courts, and to be confi
dered whether the Judges 111a11 
not be left to hear and deter= 
mine their own Caufes, &c. 

Ibid. 
4. Concerning a Vilitor's Power 

360,Gc. 
5. That a Vilitor is the F ouncer' s 

own Creature, and he has 
Vide .afffon. made him fole Judge ; 62-

gttac~m£nt+ 6. That his Sentence is a Judg-
. DiCe 0 Itt i nuance. I ment and J ud ici al Act I hid. 

1. WntofWafic for cuttmg forty I dlie11l, Vide [[{afie!. 
Trees growingfparfim in forry I 
Acres, the Jury found the Def. ! ('[1mpfrf, Vide 9tbitnlto!~. 
cut forryTrcesin twenty Acres I; _ ~ 

2., 'd.lnco!c P!tfi) Vide ~eltner attn 
2.. Cafe on a Provifo. The Decla- RefufaJ. 

ration alledgesJuper fe a.f{ump(it, 
not naming the Def. after a 
Verdict for the Pl. on Non ai· 
jump-lit, Qptere jf good -7 

3. Whatfoever is found on a V er~ 
dict, whereupon the Couce can 
give any Judgment, mun be 
pofitively found, not ambigu= 
ouDy 5~9 

(Inion. 

I. Union of Churches', 2.c8 
2. The Rca10l1s or Caufes in Law 

for a CO;!ll,lidarron cr Union 
2c9 

3. Union gi H'S Preference to the 
more \Hi ,;~y Benef~ce, m.1gis 
dignum attraU: .:;(/ Ie minus, 
as \Vine the Hogf11ead, Deeds 
the Box, Houfe the Hlrelooms, 

, &c. 210 

4· If the Jury do find pofitiveiy 
the matter of Argument, and 
do not make [he Conclufion de 
Jaflo, the COllrt {hall reject the 
matter of Argument, and give 
Judgment to the contrary 5 ~ I.) 

4. Illud quod alteri ul1itur, extin
guitur l1eq; ampliNs perjeverare, 
&c. 200 

ali ct al'mf~, Vid. 31n'Ofrtmcnt 7. ! '). Three icveral forts of Uilio;; 

I 

1. Viiitor of an Eccldiallical Cor- \ 
pora-tiol1, Vide Mandamus 3. \ 

One is, when a Church is fo 
united to another, that That 

. which is united amitti! 'Jus 
Iuum, & eQ uti!", cui fit unio 

Ibid. 
6. Ano-
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6. Another is, when two or more 

Churches arc fo united toge, 
[her, that one is not fubjed to 
the other; in which cafe, quod 

. mtlills eft retinetur Ibid. 

m:fut!' • 

I. If there be a hazard that the 
Lender may have leiTer than 
his Principal upon a Contin
gency, tho' the Interefi: does 
exceed 6 per Cent' per Annum, 
no Ufury 8 

Wager. 

A wager on the Government 
of Ireland being in the 

Power of the Prince and Prin
cefs of Orange 181 

Ulattant of g:tto!ne!'. 

'Vide ')Saton ~ .feme 2.. 

I. Where it ought to be in Latin, 
&c.YiJe Privilege 2. 

) ; 

Garrantp. 

Vide gffion I. 

mane. 
I. In a Writ of Wafte the Jury 

have View by Statute, and the 
Judgment may be with or with
out per 1Jifum Jurator' 3 

I. If a man makes his Will, and 
it is attefted and fubfcribed by 
uv..o Wirne{fes in the prefence 

of the Teilator, af[crwards he 
makes a Codicil confirming his 
Will in fcveral particulars, 
which is attd1:ed and fLlbfcrib'd 
in the prefcnce of the Tdlator 
by two 'VitnciTcs, one a Wite 
nefs to the 'Vi 11 , the other not, 
this is not a good Will, not be
ing attefied and fubfcribed by 
three Witne1fes 69, 88 

2. A Devife of Lands to two, one 
dies before the Tefiator, the 
whole furvives to the other 9 I 

3· What words in a Will feem to 
, carry a Feefimple ~4g 

4- That Efiates may pais by Will 
upon the Father's Covenant 
upon his Son's Marriage to Ie,. 
vy a Fine, tho' none levied 

350 

5. See the Argument, where up-
) on a Special Verditl: the Jury 
find a Will of Lands devifed in 
Anno 44. by Sir H K. &; al' 
Tejlamentum by him in Anno 45. 

'fed quod fuit in eodem content' 
'Jur' ignorant' ,. 3 --; 
~ If the laft be a Revocarion 
of the firfi 5 ~ ~ 

6. '''hen a Will is made, the 
. Court muft look what the 
words are, and fo judge ,. 4I 

7. If a man make one Will of 
. Goods and another of his 
Lands, and a Revocation is 
alledged of both, a Prohibition 
!hall be granted for the Lands, 
and denied for the Goods,. 41. 

8. Where an entire Will is made 
of Lands and Goods, a Con.
fuir3tion !haH go to the whole 

543 
9. That a man cannot properly 

make two 'VilIs, unlers it be 
of feveral Ihings Ibid. 8: )" 51-

N n nn .l .... Wbere 
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10. \", here a man makes tWO 

\Vilis and feveral Devifes in 
) , 

Tenure Burgagc, the latter 
\Vill and Devife fhallfiand, the 
orher not 544 

1 t. Where a man in France made 
a Will, and gave feveral Lega< 
cies, and afterwards he made 
a Will in England, but what he 
gave in the latter non conjlat, 
adjudg'd the laft was no Revo 
cation 54l 

I' .. By the Rule of particular 
Wills, a man may makca Will 
of Lands in rorHbire to one, 
and afterwards h~ may make a 
Will of his Lands in DurlJam to 
another, and they 1ha11 both 
fiand 545, 551· 

11... That a Man may have but 
one Will, but he may have 
20 Codicils 549. If it does 
not appear what date they arc 
of, they fhall all frand toge
ther 5, () 

13. Where a Man may make 
particular Wills, or rather pie
ces of one Will of as many 
things as he has; how the 
Declaration mufi be, &c. 549 

14' If a Man makes a Duplicate 
of his Will, frill it is but one 
Will ;5G 

15' At the Common Law there 
could be no Devife of Lands, 
the Srat. 32 and "4 Hen. 8. 
make them devifeable 55 1 

16. By L. C. Jufiice, Wecannei
ther fancy that it (the al' Tt: 
flamentum) may frand with the 
former (WilO or is contrary 
to it ; and therefore (al) mllfi 
be thrown our 55) 

mitlletre~. 

I. Concerning Witndfcs dying 
before anhver in"\ Chancery. 
Fide Prohibition 8,10,11. Tri, 
a1 . 4, s 

2. Where one Witnefs is enough 
if for a Revocation ' I 7 ~ 

mO!lJ~. 

Vide ~~obibftion 1. . ',' 

f. Words importing a Chargeof 
F dony f will not be" proof of 
it, there muit be proof of 
forne Act f 2.8z 

1. M' tali die & JiJC, falfo f!I 
malitioft ei aimtn Fewnie im~ 
pofuit, held a good Allegation 
16i~. Yide Adion 9. 

s' Subfequent words in a Deed 
may refirain and explain the 
fenfe of Antecedent 311• rid. 
Exception 

4· Where in a Will the word&. 
[all the reft of may Efiate] carry 

Fee.fimple 348 
5'. Where the word necnon thoa 

it did couple, yet Ihall not be 
repugnant 180. Where if it 
do couple and is repugnanr, 
yet well enough after a Ver
did' l~iar. 

6. Cozening and cheating Knave 
unleis fpoken of an Officer, 
not adionablc 18 f 
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mtit~. 

I. A Scire facias retornable die, 
LutJO pof! QJ!inden' Trin' where 
[h-: :\..,;..:orJ,--day is of a Sunday 
{rood 60 

2.. A Villringas for throwing down 
Fences, not 15 days between 
the Teflt: and the Return, 
naught 80 

3- Indictment for Treafon, it was 
Prte,tpt' per Curiam fjJ' Yic' 
'Vt,Jire faceret, for nOli omittas 
'lui" ,aperet, and held ill 75 

Vide Sttacbment. 

<!tcrclO!art. 
([uffOfj 13~ebium. 
QErrol. 
jpab£afj ~OlPU~. 
J1nquifitton. 
JLatitat. 
~annamu~. 
ID_ginal. 
IDutlar!'. 

.. }1!)~obtbitton. 
iluare ampelJit: 
£nUO mattanto. 
lReto~n. 
etfre facfa~. 
@)ummon~. 
@)upetren(4~, Bee; . 

FIN I s~ 




