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O Collection of Cafes adjudged in Par-

\.| liament having been yet publifhed, a

A Preface feems neceflary to befpeak the

Reception of.that which is now prefented to
the World.

To commend or excufe the Collector, will
not perhaps be a method to introduce it moft
to advantage: what may be {poken in favour
of his diligence or capacity, will be cenfured
vain,and if any excufe be offered for his ina-
bility to have done it better, fome will be rea-
dy to take him at his word, and think the Per-,
formance comes from a carelefs or unskilful
Hand.

Whatever the Author is, there needsno A-
pology to be made for the nature or defign
of the Work it felf; for the Subject Matter
will be ufefuland entertainingto all Ranks of
“:nerlith Men, to whom Books are {o; that is,
to all fuch as underftand and love Literature.

Here



To the READER.

Here is our Municipal Law , and the rea-
fon of it, Equity and the Law of Nations in=
terfperfed ; here is the manner of arguing,
and the language of the Bar briefly toucht ;
here are the Forms of Proceedings fometimes
mentijoned, but then again thole Forms are
fuperfeded by the Original and Eternal Rules
of Juftice.

By the Debates and Arguments here repor-
ted, you may be acquainted in fome meafure
with the Rights of the Peers, and their inca-
pacity to alien fuch their Rights; with the
nature of Slander,and fome Rules concerning
it ; the Courfe of Equity in refpet of Pe-
nalties and Cofls. L

The Law of Average in the Cafe of Partial
Lofles at Sea ; the Circumftances upon which
Relief may be had in Equity againft hard or
unreafonable Agreements; the Conftrution
of Wills to charitable Ufes, where the Eftate
intended is greater in value,then the particu-
lar Bequefts amounts unto ; the Power of a
Council of State to commit ; with variety of
Matter concerning Pleading; and the Planta-
tions belonging to England ; and the Privi-
ledges and Birthrights of the Englifh Subject
by the Common Law, and how far that Law
extends. _, S

The nature of Colledges, Hofpitals,and o~
ther Elemofynary Foundations, and the Au-
thority and Power of Vifitors, and the Me-
thods of their Proceedings; the Court of
Chivalry

wf
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Chivalry or Honour, the extent and t-anda-
ries of its Jurifdiction , before ‘whom held;
and when and in what Cafes a Prohibition Iyes
to it ; the power of « ordsof Copyhold Man-
nors to retufe Petitions for the Reverfal of
Recoveries in their Courts,and the Judgment
of Equity upon fuch occafions ; the right of
Dower, and the eflicacy of a Termattending
the Inheritance to prevent its enjoyment,and
the opinicn of Fquity thereupon.

‘The Preference of anQutlawry upon mefne
Procefs to a Judgment not extended, and the
practife and reafon of the prattife of the
Court of Exchequer in that cafe ; the Confi-
deration which a Court of Equity ought to
have of Bonds, Bills, or Promites made or gi-
ven upon Condition or Confideration of pro-
moting and procuring Matches. B

. The dependency which Ireland hath upon
England, and her {ubordination to it, and the
Authority of the Houlfe of Peers in This, o=
ver the Proceedings in the Chancery of That
Kingdom ;the opinion of Equity upen Con-
ditional Limitations, and what will be a Per=
formance of {uch Conditions, and .to woom
the Profits {hall go during the intermediate
time, &c. . , A I PRRr
- The qualification requifite-in a Prefentee
to a Benefice, and the power. of the Ordinary
to refufe for: defect: of . Knowledge, and
how that defectis to-be tried; the Conftru~
tion of :Law upon'a Deed; leading. the l.)’fes;€

i a o




To the REapER.

of a Fine of the Wives Land to the Heirs of
the Husband’s Body, the Husband dying af-
terwards betore the Wife ; the right of the
half Blood,in the diftribution of an Inteftates
Eftate, and unto what Share; the right of
nominating to the Gflice of chief Clerk for
inrclling of T:1s in B.R. and to whom it be-
longs ; the r rure of a Bill of Exceptions,
and the Proc :uaings thereupon, and in what
Cafes the fame may be refufed, and if any
Authority in tiie Lords over the Judges in
cale of {uch refufal

The Punifhment »f Treafon by the Englifth
Laws, and thke “orm of Judgments in that
cafe; the nature of contingent Limitations
after 2 Fee, and if they may be allowed upon
Contingencies to happen at any time after
the deceafe of Perfons then in being; the
manner of declaring the Ules of a2 Fine , and
by what Deed .or Writing; the nature of
Wills, and of the revocations of them, and if
a Will, whereof the Contents are unknown,
may revoke a former ; the efhcacy of theacts
Of one that is Non compos meni s ; and if, and how
far void; what Deeds altering the Eftate ofa
Teftator, fhall revoke a folemn Will.

The nature of the Office of a Clerk of the
Peace, and by whom grantable, and for
what Intereft,and how removeable ; the Pre-
rogative of Prefenting to Benefices made void
by Promotion, and if {fuch Prerogative be fer-

ved or fulfilled' by a Commendam; and
~ whether
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whether it can operate upon a new created
Parith or Rectory ; the formal reafon aad ei-
fence of Treafon, and wherein it confitts,and
what is neceflary to be alledged in Indi¢tments
for that Offence ; the right of Tythes for Her-
bage or Agiftment of Cattle grazed and fed

for Sale, tho’ formerly ufed to the Plough.
- The Expofition of a Will of a Native of
France,and by wist snc:{uresa Judgment ought
to be made of the +eaning of Phrafes ufed by
fuch Perfons, in it c anguage,upon fuch an
occcafion; rhe iConftruction of the word Share
in a ¥ill, corcerning the New-River Water;
the iorce or validity ofa Grant or .1ffiznment
of Land (in which theGrantor had a very leng
term) to hrid from and after the Grantors
deceafe ; the Title of Knight, if, and how,part
of the Name, and what Allegations in a Count
in a Quare Impedit are not needful to be an-
{fwered to,and what may be traverfed,and what
Grants of the Crown {hall be gcod notwith-

ftanding fcme, and what Mifrecitals. .
Theie and many other Particulars, worthy
of moit Mens norice, areheredebated ; and it
may reafonably be fuppofed, that none will
be Enemies to the Defign and Publication,
but thofe who miflike the {mall Remainders,
we have left us, of the Ariftocratical part of
our Government : the Gentlemen who do fo,
muft be unacquainted with the Grecian and
Roman Story, ,as well as with our own,or elfe
have read it but fuperficially ; for,even thé
mofl
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moft perfect of the Grecian Common-wealths
were {fomewhat Ariftocratical. That which
may be called fuch, is Sparta, which, tho’ it
had fome Laws we cannot account for, yet
during feveral Centuries it maintained itsown
Liberty, and affifted its Neighbours to pre-
ferve theirs. . o

And notwithftanding fome Menmay think
the contrary, Democracy was not the only i a-
vourite Model of the Ancient Legiflators.
The wife Solon,who founded that Popular Go-
vernment of Athens, was not {o fond of his
own Frame, as to recommend it to other
places, tho” he believed that it fuited beft
with the Infirmities of the People : And even
in Rome, before fhe acquired any great Repum
tation, there was a Senate , under Kings it
had one, nor doth it appear that a Senate
was adjudged ufelefs, when it became -and
was called a Common-wealth. And as foon
as the-Senate loft its- Authority, a Tyranny
was fet up : This may be called their Aritto-
cratical Part ; and wholoever reads the Lives
of thofe Roman Worthies; Cato Uticenfis, &c. that
nobly attempted to defend the Libdrties of
their Country, will find, That it was for the
upholding the’Authority of the Senate, that

N

they contefted, folight , and died. -~ =+ ™"
- Muchiavel indeed, in his Difcourfes, upon
the Decades of Tirms Livins , has ftrained al-
moft every thing'in"favour of Democracy,
and with extream Art'and L abour , “hath 'il-
o luftrated
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luftrated a Popular State, and made Kome the
EFxample of it ; and yet even in thofe Dif-
courfes, he {ometimes thews the Neceflity of
a7 Aritocratical Mixture, to makea juft and
regular , acd happy and lafting Govern-
ment.

Nay, dlgernoon Sydney himfelf,that famous Af=

fertor of Liberty, doth almoft every where
prefer the Ariftocracy; and he was confirmed
in that Sentiment, by the Views he had ta-
ken of former and prefent Governments, and
by the Knowledge he had of what formerly
was our own Conftitution, till Hewry the Se-
venths Reign: For that Prince (as the Lord
Bacon rightly obferves) was rather curvingin
relation to his own Times,then a Perfonthat
had a full profpect of what would afterwards
be the © onfequence of his Meafures, or that
had a due regard to Pofterity : No “‘an can
wifh,that the Houfe of Lords fhould be made
Cyphers ; if they could once again be made
the Natural Balance between the King and
People.
- There drop , even from Mr. Sidney's Pen,
Expreflions enough to prove,that a juft Com-
pofition of the Three Powers, Monarchical,
Ariftocratical, and Democratical,would have
been reckoned even by him an equal Go-
vernment.

Such a Mixture even our (Government
was ; and tho' fome, perhaps out of meer

‘gnorance, have difputed the Democratical,
b and
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and others the Monarchical part of our Con-
{titution; yet no Body ever to thisday could
pretend, that our Barons, thofe Adsjores Reg-
m, had not originally a Share both in the
Legiflature and Adminiftration within this
- Kingdom: The Fact is not neceflary to be
proved, becaufe 'tis not denied ; and the rea-
{onablenefs of it is apparent.

There’s no occafion to Complement them
for what their Anceftors did in procuring
of Magna Charta (which the judicious and in-
defatigable Antiquary Sir Hemy Spelman, faith,
was only an Afcertainment or Recompile-
ment of our Old Laws).

It would be of Publick Service,to have ajuft
State of the true Powers of the Houfe of Lords
in their Judicial and Legiflative Capacities,ac-
cording to the true Engly/h Conftitution ; that
we might be familiarized to the almeft anti-
quated Notions of the Ariftocratical part o
our Government ; and {o may neither be over-
run with the Schemes of Abfolute Monarchy-
Men, who would have all Judicial Power, e-
ven the Dernier Refort lodged in the Crown,
or in Delegates appointed by it, and not in
the Parliament, nor be crumbled into the
Diforders which muft follow the Notions
thofe who aim at a pure Democracy.

But to write an Exact Difcourfe upon this
Head, would require more Lines then can
become' a Preface: The Reader therefor-
muft not here expect an Account of th

“ Growi
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Growth and Decays of their Power, and the
true Reafons of Each; and the Regulations
or Reftrictions that will be needful, if they
ever happen in any degree to be reftored to
the Preheminence and Authorities , which
they formerly enjoyed among us.

It is enough for the prefent to fay, That all
the Meafures taken and ufed in the Exercife of
their Judicature,are obferved without Doors,
efpecially by the Perfons concerned , their
Relations and Friends : That the Errors in
fuch Exercife (if any) are only to be corre-
¢ted by themielves, and no ways proper or
fit to be fuggefted by any private Perfon,
much lefs to be publithed in Priat.’

However, it may be hoped, that thefe Re-
ports may probably convince the young No-
bles of this Realm, and all who are imployed
in and about their Education, that fome ge-
neral Knowledge of the Laws of England, and
{fome Acquaintance with Hiftory and other
Learning, cannot be unworthy the Ambition
of every Noble-man’s Son, who has any
hopes to fit as Judge in that Auguft Aflem-
bly ; where the niceft of Queftions, in Cafes.
- of the greateft Confequence , and between
the greateft of Subjects, and many times be-
tween the King and his People,do frequent-
ly come under Confideration.

And thefe Papers may likewife remember
them, what juft Liberty of Arguing and De-
bating hath been allowed to Counfel, a_ng

wit
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with whaot Candour and Patience they have
been heard, even in the moft tender Points :
/.5 al{fo thew them what Refolutions were ta-
ken uporn thofe Debates and Arguments, that
the Law may be confiftent with it felf, and

remain (as it is ) & certain Rule of doing
Right.

A8 to the prefent Performance, the Reader
is defired to parden all Miftakes in Grammar,
and in the Figures of Folio’s and Pages, and
other common Frrata oi the Prefs, which
by reafon of multiplicity of other Bufinefs ,
could not eafily be attended to and obferved.

¥
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Here will fhorsly be Printed, The Hitorical Library of Diodorus he Si-

cilian, the whole Fifteen Books, Tranflated fron: the Greek, with all the

Fragments 5 And will be Sold by Awnfham and John Churchill 7 ‘Pater-
nofter-row. :
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Dominus Rex,
Vilcount Purbeck:.

"W P O N a Petition, the Queftion was in the Houfe
of Lords, Whether the Dignity of a Vifcount could
be furrendred to the King by a Fine? And it was
@ Argued at the Bar by three Counfel for the Petiti-
: _oner, and by the Attorney General for the King.
It was urged on behalf of the Petitioner, That a Dignity cannot be
{furrendred to the Crown 3 and that for thefe Reafons :

1. It is a Perfonal Dignity annexed to the Blood , and fo infe-
parableand immoveable,(See Ratcliff’s Cafe 3 Rep. Rutland’s Cafe
6 Rep. 53.) that it cannot be either transferred to any other Per-
fon, or {urrendred to the Crown 5 it can neither move forward
nor backward, but only downward to Pofterity ; and nothing
but a Deficiency or a Corruption of the Blood can hinder the
Defcent,as if the Anceftor be Attainted of Treafon or Felony,é&vc.
For in that Cafe, the Heir conveying no Inheritable Blood, can-
not make any Claim to that which is annexed to the Inheritable
Blood 3 and befides, there is a tacite Condition of Forfeiture an-
nexed to thofe Dignities, by the Breach of which Condition the
Dignity is determined 5 but by the Act of the Party there can be
no Determination of it, unlefsthere be an Attainder which cor-
rupts the Blood : And he took a difference between Ancient Ho-
nours and Dignities which were Feodary and Officiary (as Earl
Marfhal of Exgland ) which have a Relation to an Office or Land ,
for {uch are Transferrdble over ; and fuch Dignities as are only
Perfonal, Inherent in the Blood, and only favour guaff of the
Reality, of which no Fine can be levied , as ‘tis of an Annuity
10 a Man and his Heirs, no Fine can be levied.

2. A Dignity was neither fubject to a Condition at the Com-
mon Law, nor intailable by the Statute de Downis, &c. nor barra-
ble by the Statute of Fines: Indeed, in Newils Cafe , fomething
which favours of the contrary Opinion is faid 5 but the Queftion
there was, Whether ‘twas forfeitable by Treafon? And therefore

the prefent Queftion is very forreign to the Matter there debated.
B A
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A Dignity differs from other Inheritances, being an Honour Per-
{onal affixed to the Blood, cannot be forfeited by a Non-per-
formance of a Condition, except that Tacite Condition in Law,
and confequently cannot be inwiled 5 and’ tho’ the Title of a
Vifcount be of a Place, yet it is only Titular, for it is often taken
from the Sirnames of Families.

3. The Title of Vifcount, &. 1s riot fo much a private Inte-
reft as a publick Right, for Peers are born Counfellors of Sate,
and one part of a Senatory Body, and therefore cannot be re-
nounced without the Confent of all thofe who have intereft in it 5
they cannot, without the Confent of the whole Body, whereof
they are fo confiderable Members, cut themf{elves off from the
Body 5 and {o the Objetion of gquilibet poteft Furi fuo renuntiare
is eafily an{wered.

"Twas furthet drgued on the fame fide, That

1. An Honour goes not according to the Rules of the Com-
mor Law, nor is it governable by them, it is not therefore perti-
nent to argue from thofe Rules which hold in Cafes of other In-
heritances, for a Dignity defcends to the Half-blood, there is no-
Coparcinerfhip of it, but the Eldeft takes the whole 5 a Fee-fim-
ple will go to a Noble-man without the word (Heirs) 1 Inft. 27.
It differs from Eftates'in Land in the Intrinfick Matter, as well as
the Manner of the Limitation, becaufe it is given for two Rea-
fons,for Counfel and Defence 5 and it is a Civil Intereft, appoint-
ed by the Civil Conftitution of the Realm , which goes with the
Blood,and is inherent in theBlood,infomuch that it is agreed on all
hands, that it can’t be transferred to a Stranger; and till Newil's Cafe,
‘twas doubted whether forfeitable for Treafon 5 if a Lord die, his
Son fhall be introduc’d without the Ceremony ufual at the fir(tCre-
ation 3 a Peer’s eldeft Son, and all Minors, fit behind the Chair of
State, to prepare them for the Sitting in the Houfe as Members,
and becaufe they have fome Title to the Honour they are called
Nobiles Nati, for the firft time they fetch breath they have No-
bility in them : So that he that Surrenders by Fine, muft not only
extinguith his Eftate in the Honour, but al{o the Nobility of his
Blood.

2. Every Lord is not enly a Lord for himfelf, but alfo hath
a Right of Peerage, and is a Peer of the Realm, and therefore a
Peer for every one of the Houfe, and therefore hath the Privi-
ledge to demand his Writ Ex debito Juftitie , and is to be tried by
his Peers in Capital Crimes 5 and that appears farther from a Mat-
ter which happened in this Houfe, 16 Car. 2. There was an Orcer

‘mentioning the Bifhops to be Lords of Parliament, not Peers

at which the Lords wondering, ordered a Committee to examne
the reafon of it ; which proves that Lord isnot fo high nor inciu-
five as Peers - So that if the Fine have any Operation, it takes

aw av
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away not only his Right, but alfo the Right of the Houfe of
Lords.

3. The trial of Baron or no Baron upon Iffue in any Court of
Judicature is by the Records of Parliament 5 but if a Fine may be
levied in the Commron Pless, the Trial is drawn ad alind Examen,
and muft then be by the Records of that Court. The Clerk of
the Parliament always certifies if he be a Baron , becaufe he hath
the Record before him 5 but he cannot certifie he is no Baron, be-
caufe he hath not the Record thereof before him.

4. No Fine can be levied of a thing Perfonal, as an Annuity to
a Man and his (Heirs), but a Dignity is a thing Perfonal; and fo
he took notice of the difference betwixt the Honours of Peerage,
which are Perfonal, and the Honours that are Feodary and Officia-
ry, which have reference to an Office or Land.

5. He did argue ab inconvenienti that this Opinion can be =o
Inconveniency to the Crown 5 but the contrary makes Nobility
a meer Pageantry, by putting it into the Hands of a weak and an-
gry Father,to difpoflefs an hopeful Son of that which is his Birth-
right : The Titles of Efquire and Gentlemar are drowned in the
greater Dignity of that of a Peer,and when the greater are gone,the
other muft go with it: And then from being a Noblenzar to day,
he and the reft of his Family muft be below all Nobility, and be
called Yeomen or Goodnsan Villers to morrow, which may bring
great Confufion toa Noble Family and all its Relatives; and
turely this Houfe will not put fuch a publick Difrefpect onfucha
Family, by agreeing to {o unjuft an a¢t of one Man. And that
which was moft relied upon, wasa Refolution of this Houfe in
Stafford’s Cafe,Anno 1640. which no Man without Indecency can
quefltion 5 it pafled not fub filentio or obiter , but upon debate 5
neither could it be any way invalid upon account of the Times,
for it was in the Infancy of that Parliament, and that wherein a
Peer’s Cafe, who fits now in this Houfe, was judicially before
them ; and therefore there is no reafon to fhake that Judgment
more than any other Judgment of that time. My Lord Cooke in
his 4 Jnft. Chaps. of Ireland, is of Opinion that Honours cannot
be extinguifhed but by Act of Parliament. Thenas to the Prece-
Jents that have been urg'd on the other fide, there are none di-
rectly to the Point 5 for as to Newil's Cafe, there are very few
Cafes cited there aright, and are not to be look'd upon as Law.
‘The Cafe of my Lord of Northumberland in 3 & 4 Phil. & Mar.
v 45 by way of Creation, and {fo was the Cafe of -Dudley. And
Dygdale 1n his Baronage of England, pag. 270. gives an account
of it 5 and the reft of the Precedents are above Two hundred
years old, which paffed fub filentio, and are not to be vouched un-
les they were difputed. The fir{t s Bigod’s, who in the time of
Edw. 1. {urrendred the Honour of Earl-Marfhal of England to
the King, who granted it to him in Tail : This Honour is Of-
ficiary, and therefore nothing to the purpofe ; and the Surrender
B2 was
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was made thro’ fear, Walfingham 95. The next. is the Farl of
Uenbroke’s Cafe, who in 8 Edw. 4. was made Earl in Tail, and
by this he had the Grant of the Town of Haverfordue 5 the King
afterwards inclining to dignifie his Son with that Title, procured
him to Surrender by Deed, and beftowed on him another Title,
and gave a greater Eftate, and an ancieater Honour. Here was
an Eftate Tail {urrendred by Deed; it might work a kind of Dif-
continnance, but no legal effeftual Surrender. And for the Cafe
of Ch. Branden, who in the time of H. 8. was created Vifcount
Lifle, afterwards he furrendred that, and got a Dukédom ; now
no Man ever queftioned the efficacy of this Surrender, for he him-
{elf had no reafon to queftion it, for ‘twas to his advantage ; and
none other could queftion it, for he died without Iffue, and his
Honour with him: And fo in the Cafe of my Lotd Stafford he fur-
tendred, and got a new Honour. So that it appeared all thefe
Cafes were either Honours referring to Offices and Lands , orelfe
fuch as were for the re~granting of greater Dignities, which they
had no reafon to queftion, and {o they pafled fub flentis : But here
is not dne Precedent that they did ever Surrender to the Prejudice
of their Blood, or move themfelves quite out of the Houfe by
Fine or Deed. And further, If Precedents be goed for the Sur-
render of an Honour by Fine,why not alfo for Transferring of it
to another ? for of this we have fome Precedents, Duincourt’s
Cafe, 4 Inft. 126. One'Branch of the Family fat in the Houfe by
virtue of 2 Grant from the other Branch from the Reign of Ed.o.
* to Hex. 6. and the Cafe of the Earldom of Chefler, firlt granted
. ¥7 H. 5. 7. 25. and transferred 39 H. 3. And there was an At-
tempt made in the Lord Fitzwater's Cafe, to make a Baron' by
transferring of the Dignity 5 but you will find all thefe Precedents
difallowed.: And ‘twas faid that no Man ever met with any Cafe
where any Nobleman by Fine levied, or other Conveyance, be-
came a-Yeoman or Ignoble. '

"Twas argued by anether much fo the fame effect, That Baro-
aage and Peerage is to be determined by the Records of the'Lords
Houfe, and if any other way begiven, as there muft be, ifaFine
be allow’d to barr, then the old true way is gone : This was not
a Fine Conditional at the Common Law, and therefore not with-
in the Statute De douis Conditionalibys, and an Honour being a
Perfonal Dignity, is not to be barred (fores Rep. 123.) by Fine,
being inherent in the Blood, &c. The Duke of Bedford was by
Authority of Parliament degraded, and that was for Poverty,and
by A& of Parliamenit,and not by Surrender: Therefore Judgment
was prayed for the Petitioner.

The Attorney General arguted pro Domino Rege upon thefe Rea-
fons : , ,

1. There is but a defetive Proof of the Cieation of this Ho-
nfiour, no Letters Patents, no Records of the Inrollment produ-
ced, nor any Entry in any Office of fucha Patent, as is ufual 5 all

that'
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that is pretended is, That he {ate in fome Parliaments afterwards
as Vifcount Purbeck 5 but that will not be accepted for. proof;
" for no Man can be created Vifcount but by Letters Patents : a Writ
of Summons will be an Evidence of a Creation, but will not a-
mount to a Creation; there is a Ceremony equal almoft to that
of an Earl, there muft bea Coronet ; all which muft be perform-
.ed, or he muft have Letters Patents to difpenfe with it, which be-
ing Matter of Record, muft be produced. 18 Hen. 6. Beaunsons
was the fir(t created Vifcount, but there was never any fince, nor
then without Letfers Patents ; for he is to take place of fome, and
therefore he muft have {omething to thow for his Precedency s
but a Baror is the loweft Dignity , and therefore may be created
by Writ: Neither can it be prefumed that they were loft, for ex-
cept it be produced it makes no Title ;5 except they be produced,
it {hall not be intended there .was any 4 neither can it be help'd
by any concurrent Evidence, forif there were (Page’s Cafe 5 Rep.
53.) a true Creation, there would be {ome Evidence in fome of
the Offices; but there is not in any of them the leaft wefigia of
proof to ground a pre{fumption.

3. Dignities, as well as other Inheritances, muft be limited ac-
cording to the Rules of Law 5 the Dukedom of Corzmal (in 8 Rep.
the 1. the Prince’s Cafe) was limited according to the firiGeft
Rules.of Law. And whereas it hath been faid that Dignities dif-
fer from other Inheritances, that is where there is {ome particu-
lar reafon for it, asin the cafe of Tranfmiffion or Alienation ,
which depends not upon the Manner of Creation, as fhall be
fhewn afrerwards : And for the Cafe of 1 Inf. 27. which was
that an Inheritance of a Dignity may be created by other words
than other Inheritances are, as an Eftate Tail without the words
of this body, there’s not any fuch thing in the Book : "Tis faid in-
deed, that if theKing for reward of Servicesdone, do grant 4r-
mories to a2 Man and his Heirs Males, ‘tis a¢h entail of the Coat
without {aving of bis body 5 but I think that will not be taken for
the Cafe of & Dignity 5 the Statute De donis Conditionalibys ex-
tends to Honours 5 the word terram would be thought an impro-

er word to comprehend all things tailable, yet faid to extend to
all, and to Honours too, 1 Izf.20. and if an Honour cant be
entailed, then no Remainder can be limited 5 and yet there ‘be
many Lords that fit in this Houfe by Remainder by gcod Title.
The Statute of 26 Hen. 8. 17. faith, That if a Man be Attainted
of Treafon, he fhall forfeit his Lands, Tenements, and Heredita-
ments : Now “tis adjudged that the word Hereditaments compre-
hends Honours;which fhow that they are {ubject to the fame Rules
of Law that govern other kind of Inheritances, and are compre-
hended with other Particulars without general words. This be-
ing premifed, it'sa known Maxim in all Laws, Nibil rationi ma-
gis confentanenm quam rem eodenr modo diffolvi quo conftituitur which
Ruleis {o general, that the higheft Authority, 7. e. the Par-
liament is not exempt from it; for ‘tis not pofiible to eftablith
any thing fo firm by Statute, which cannot by another Statute be
an-
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annulled. Now in the Creationof a Peer there are three things
the Perfon that creates, the Perfonthatis created, the Matter of
Record whereby he is created. Now if the King, who is the
Perfon that creates, and his Succeflors agree with the Perfon that
is created Peer, and his Succeflors, the one to undo their parts,
and the other to give away their parts,and there isa Matter of Re-
cord of as high a nature concurring to effet this Diffiolution, &v.
in fome Cafes 'tis in the power of an Anceftor, by his ownaét, to
deftroy a Patent 5 asif a Scire Facias in Chancery be brought a-
gainft his Patent, and Matter is {uggelted whereby to avoid it,
this thall (‘Bro. tit. Patent. 37, 97.) vacate whatfoever was crea-
ted by thePatent,and yet tisthere in the power of the Anceftor,by
good Pleading, to have fupported the Patent, and by bad plead-
ing to deftroy it; and therefore when the Foundation, which is
the Patent, fails, the Honour, and whatever it be that is eretted
upon it, fhall fail alfo : Every Eftate by the confent of all Per-
fons interefted and concerned in the thing, may be taken away,
for the Law is fo fet again{t Perpetuities, that a2 Clanfe intimating
it is void,and tho’ an Honour 1s not (Fores Rep.109,123.) aflign-
able, yet it may be extinguithed. It’strue, if a Man hath but a
part of an Eftate, asonly an Eftate for Life, he can’t alone pafsa-
way the whole Eftate, but none who hath the Inheritance in Tail
or in Fee, but he may deftroy the whole, and tho’ any one have
but part, yet by the concurrence of all that are concerned , the
whole may be deftroyed : It is admitted if he commit Treafon,
and is attainted thereof, he lofeth the Honour for himfelf and his
Pofterity ; now ‘twas in his power to do this act overt s and if by
an a& unlawful he hath power to defeat the defcent of the Intail
upon his Iffue, there is the fame reafon that by a lawful a& he
fhould part with it 3 there are two Acts .of Parliament in force
which fortifie the Fine 5 it muft be granted that thofe Honours
are within the Statute de Donis, and then there can be no reafon
they fhould not be within the Statutes of Fines, 4 Hexr. 7. &
34 H.8. which fay that Tenant in Tail may levie a Fine of all
things that are intailable within the Statute de Dowis, whatever
therefore is within the one 1s within both: and it is not {ufficient
to alledge that it is inconvenient that it fhould be witchin the Sta-
tute of Fines 5 for there is an At of Parliament, and without an
At of Parliament to exempt it, it can’t be exempted : It may be
proved by great variety of Precedents to have been the pradtife in
former times, anciently nothing more frequent than to releafé Ho-
ours. See Selden’s Titles of Honours 730. it wasas frequent as to
grant them : In latter times ( Delaval's Cafe, 11 Rep. 1.) it hath
been the Judgment of the Lords that Honours may be extinguithed,
which in 1668. was certified by all the King’s Counfel Learned in
the Law tobe good Authority. But togo a little higher, Andyess
Gifford Baron Pomfret in Fee, 4 Hen. 5. Rot. 100. furrendred to
the King: fo 23 Hen. 3. Simon Mountford E{q. Earl of Leiccfer,
having a Mind to take an Honour from his eldeft Son, and con-

fer'it upon his younger, and {o it was furrendred 2nd regranted
asvord-
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accordingly. Selden ieems to conftrue this to be by way of Tran(-
miflion and not Surrender ; vet othefs of later Authority (as
Cambden’s Britan. Title Earl of Leicefler ) fay exprefly that hedid
Surrender it 5 and Seldes himielf fays it was by Concurrence of the
King : King Hen. 3. (Rot.Cr. 24. men.E. 1.) created one Earl of
Riclmond, and be {urrendred to the King (Cambden’s Brit. Title
Earl of Richmond.) Roger de Bigod furrendred not only the Office
ot Earl Marthal, but alio the Earldom of Noifolk. Willias Duke
of Fuliere, whofe Father came in with Edw.3. was created Earl of
Cambridge (40 Edw. 3. m.21.) in Fee, his Son {urrenders to the
King, which.Record we have here: So Edward the Third made
his Son Fohn of Gaunt (See Cambden’s ubi fupra ) Earl of Richmond,
who f{urrendred it to the King. And laftly, in the Years 1639,
1679. Roger Stafford, whom the King intended to makea Vifcount,
by the Advice of the Learned Men levied a Fine thereof,by which
‘tis now enjoy’d. Laftly, heatgued ab inconvenienti,for no Lord
in the Houfe will be in {afety if it thould be other ways, there be-
ing many fitting in this Houfe by virtue of Surrenders from other
Lords in former days, and perhaps {ome of their Heirs are alive 5
and {o if thefe Surrenders be adjudged invalid,it would fhake your
Lordfhips own Poffefiions, and make it dubitable, whether For-,
reigners and Perfons unknown may not come and thruft them out,
but if not {o, it may caufe Confufion amongft themfelves, their
former Honours having been {urrendred to accept of others, and
perhaps fome, not thinking their Titles fecure , will {tick to the
former, and f{o occafion Difpute and Confufion about Preceden-
¢y 5 and laftly , it will put a great Difgrace upon your Anceftors
proceedings, who deemed this Courfe legal : arid thofe muft fhow
very good Precedents thdt it hath been difavowed, “if they will en-
counter {uch conftant Practifes. |
In the next place ‘twasan{wered to their Arguments and Obje-
&tions : and as for that firft Argument, That an Honour is inherent
in the Bloods he an{wered,That this Inherency in the Blood is not
eflential to Honours, for an Honour may be created for Life, and
then none of the Pofteritv or Blood of the Peer isthereby enobled:
It may be limited to the Heirs Males of the Body,{o that an Honour
may touchand enter far into the Blood,and yet not run with it;and
farther,it may be limited to the Heirs by fuch a Wife,there the Tflue
by the {econd Venter fhall never inherit the Dignity, and yetis as
near to the Father, as thofe that are by the firft, {o that ’ds no
true ground that they go upon, that Nobility is inherent in the
Blood 3 and for what was alledged as to the Inconveniency of
Surrendering Dignities, he anfwered, That there may be neceffary
Reafons for the extinguithment of an Honour, and 1t may be for
the benefic and advantage of the Party and his Pofterity 5 as if
it do happen that the Family do fall into Poverty, and be not a-
ble to fupport the Honour of Pecrage with decency, and {o this
Honour would perhaps be a Difgrace to the reft of the Lords 3
and in a Child’s Cafe, it may happen to a Noble Family to have
thofe Afflictions, that to continue the Honour would expofe the
t Familv
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Family to Infamy ;. and therefore fome times, to prevent the Son
of Adultery from his {ucceeding to the Dignity, 1t may be con-
venient to {urrender it5 and yet this cannot be without the con-
currence of the Prince, who being the Source of Honour, can beft
judge of the Reafons for {topping the Stream ; and it cannot{eem
an harder Cafe to difinherit him of the Honour then of the Eltate,
which he may do ; and if he leave his Honour without his E-
{tate, it will be a Burden on his Shoulders which he will be una-
ble to bear 5 and feeing it’s neceffary that there be a concurrence of
~ the Prince,it is undecent to fuppofe fo vile a thing of the Crown,as
to comply with the Peevifhnefs and Simplicity of the Parents,

where there is no realon for it: And as for what hath been alledg-

ed for the Invalidity of thofe Precedents that they were in Cafes

of New Creations, and were in nature of Tran{miflions, he an-

{fwered, That when an Honour is Surrendred, and a new Ho-

nour granted, the former is either extinguifhed , or not, before

the other takes effet ; if not, thenche Party hath both together

againft the will of the Donor ; and perhaps the new Honour may

be of that Name and Place, and thofe Perfons may be concerned

in it, that will not permit it to be effetted 5 and if it be in the

power of the Anceftor, for the advantage of his Pofterity,by the

Surrender of one Honour to take a greater, it may be alfo in his

power to do it for his prejudice. = As to the Objection, That by

the fame Reafon an Honour may be extingunithed it may alfo be

Transferred ; he anfwered, That there was a great difparity be-

twixt them 5 for as to Alienations of Honours, there’s a great rea-

fon they {hould be difallowed, for they all flow from the Prince,

and therefore "tis not fit they fhould be conferred on any but by

the Prince; tho’ the King’s of England have granted power to a

General to give the Honour of Knighthood, &c. in theField, for

the Reward and Incouragement of Valours yet this granting of

Nobility is a Prerogative peculiar to the King’s Perfon alone; no

Man elfe canennoble another : Time was indeed, when the Earls

of Chefter, having Counties Palatine, by virtue of their Furz Re-

galia did create Barons, yet they never [ate in Parliament as Peers,

becaufe Peerage ‘Being a thing of fo high a nature, cannot be gi-
ven by any but a Soveraign, and is given as a Truft and Obligati-

on, fo that common Reafon faith they are not transferrable. Tt

is {aid in our Law, ‘thatyéhere Ofices are oranted fo a Man in Fee

(See Fones 122, 123.) hemay grant it over; vet in fome Cales

they are fo near to the Crown, that they cannot Le transférred,

but muft defcend with the Blood, upon the fame Reafon no Man

can ever transfer an Honour for the near Relation which it hath

to the Crown but in cafe of Extinguithment that Relation and

Truft ceafeth, and {o they are different Cafes. Then laftly, as o

the great Objection of the Judgment of the Houfe of Lords in

Roger Stafford's Cale Anro 1640. he anfwered, That notwithitand-

ing that Cafe, their Lordfhipshad given him leave to argue it, and

therefore they intended not that fhould be any Impediment. 2. T hat

is no Judgment 5 for they being a Court of Judicature,do as other

Tudges,

\
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Judges, judge of the Matter before them ‘only. Then the Que-
ftion was, Whether an Honour could defcend to the half Blood »
They referred it to the Judges , who were of Opinion that it
fhould. Thereupon arifeth another Queftion, Whether a Man
might Convey or Transfer his Honour to another ? "Twas refol-
ved he might not. This drew another Queftion ; whereuporn
they refolved that a Lord could not Surrender his Dignity 5 the
Original Caufe was about a Defcent to the half Blood , the Refo-
lution is he cannot Surrender ; how then can they pretend that to
bea Judgment,when the Queftion in point of Judgment was not
before them.  Suppofe it had been refolved (and it’s a wonder
it had not all that time) that a Lord could not forfeit, and that
had been a third ftepto have made it a perfect Bufinefs ; for con-
fidering the times, it had been a moft convenient Refolution :
But befides all that, the King’s Counfel were never heard in the
point, and the rejecting the Opinions of Learned Men, fhows it
was no Refolution of the whole Houfe,tho’ entred upon the Jour-
na!, and therefore he prayed Judgment againft the Petitioner.

The Earl of Shafisbury {poke in the Houfe for the Petitioner.
‘Thefirefsof the Argument for the King in this Cafe is found-
ed upon thefe two Aflertions :
1 That Honours are taken to be within the Statute de Donis,
&c.- and the general Rules of that Statute 3 .
2. And then fecondly, That Honours are to be governed as o-
ther Inheritances, by the Rule of the Common Law.
~ Asforthe firft, it hath not been proved 5 for the Refolution in
Newil's Cafe 2 Fac. was Extrajudicial, and no Judgment of any
Caufe before them sand in fuch Cafesthe Judges do not hold them-
{elves to be upon Oath 5 and if there be two or more of another
Opinion, they do not refufe to fign the Refolution of the major
part, and fo it goes under the denomination of all the Judges ;
but if it were a Judgment of them altogether, they could neither
alter nor make new the Law, neither could they make that intend-
ed within the Statute de Donis, &¢. which was not in being till
many Ages after, Beauchamp in Richard the Second’s time being
the firft Honour that was entailed by Patent.

2. The fecond Affertion is contrary to the Opinion of the moft
Learned Men, the Honour and Digpnity of the Houle, the conftant
practife of Weftminfter-hall, and the direct.Evidence of the thing
it felf.  Juftice Berkley, a very learned Judge, declared his Opi-
nion Febr. 6. 1640.as appears by the Recordsof this Houfe, That
Honours defcend from the firft that was {eized of them; contrary
to the Rules of other Inheritances 5 and that Honours are not go-
verned by the Rules of the Common Law. Juftice Dodderidge ,
in FJomes 207. is of opinion, That Honours are Perfonal Dignities
which are affixed to the Blood 5 the Lords never yet {uffered their
Honours to be tried at any Court at Law, or any other where,
fave before themfelves, tho’ their other Inheritances are tried there

C as

‘
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"as well as other Mens : So poj?zjﬁo fratris holds of Lands, but not

of a Dignity, which is not difpofed of as other Inheritances, nor
will it be guided by the ftri¢t Rulesof Law. The Lord Coke is
of Opinion in Bedford’s Cafe, That an Honour could not be ta-
ken away but by A&t of Parliament ; therefore it will be allowed
that the concurrence of all Parties concerned may extinguifh this
as well as other Inheritances, but the Concurrence of all can’t be
without A& of Parliament ; for the whole Kingdom have an In-
tereft in the Peerage of every Lord : It isa dangerous Doérine to
fay our Judicature and Legiflature is our own only. The Houfe
of Lords is the next thing to the Crawn, tho’ that be far above
them ; yet thofe that reach at that, muft take them out of the way
firft 5 they were voted ufelefs and dangerous before the Crown
was laid afide 5 and as in Defcent of the Crown the whole King-
dom hath fuch anIntereft in it, as the King cannot Surrender or
alien it,fo in a proportionable degree, tho’ far lefs, the King and
Kingdom have an Intereft in their Lordfhips, and Dignities, and
Titles. It is true they may be forfeited, but it doth not follow
that they may be extinguifhed by Surrender. There be two Rea-
fons for the Forfeiture : ‘ 4

1. There is 2 Condition in Law that they fhall be true and loy-
al to the Government. |

2. Honours are inherent inthe Blood, and when that is cor-
rupted, that which is inherent is taken away; but in cafe of a
Surrender thefe Reafons do nothold 5 there isno Breach of an
Condition in Law, norany Corruption of the Blood 5 for thefe
Reafons Felony without Clergy forfeits Honours ;5 whereas other
Inheritances, tho’ Fee-fimple,are loft but for a yearanda day,and
fo are Freeholds for Lives ; which is another clear Inftance that
Honours are notgoverned by the Rulesof Law. 1t is preffed as
a known Law, that Honours are grantable for Lives ; a Point of
greater Confequence than the Thing in debate : It's not a fair way
of arguing, nor to be allowed of. ~ As for the Precedents that are
Selden gz0. is exprefly againft them s for it faith that the
Honour of Baronages were in Abbots only in right of their
Abbies, not inherent in them: So that ‘tis plainly inferred that
other Honours are Perfonal Dignities. The Lord Delaware’s Cafe
11 Rep. makes nothing for them; forit doth not follow, that be-
caufe he could not Surrender that which was not in him, therefore
he might Sutrender that which wasin him. As to the other Pre-
cedents, he gave thefe three Reafons :

1. They were bare Surrenders, no Fines. '
~ 2.Al} thofe were made by Perfons that had advantage by them,
having greater Honours granted unto them ; or fuch whofe Inte-
reft was beyond the Seas, and therefore were willing to quit their
Dependencies here upon good Confiderations that pleafed them :
Et volenti non fit Injuria. .

3. All thefe Surrenders pafled f#b filentio, and never admitted of
any Difpute : But as for the fole melancholy Precedent of Roger
Stafford 1638.which was condemned in Parliament 1640.’tis to be

obferved
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obferved thatRefolution can’t be condemned becauie ot theTimes,
for the Affront to the Lords, in taking fuch a Fine, wasin 1638.
and when could itbe more properly remedied then in1640. ex-
cept it be expelted there were a Prophetical Spirit of Judgment
again(t a thing not in being ; there were 94 Lords prefent 5 and
the Vote was Nemine Contradicente, which gives it as great an Au-
thority as any Refolution that evet was. The King’s Counfel were
not heard in the Cafe of Ship-money, nor Knighthood-money ,
where they had more right to claim to be heard than in this Cafe.
Toconclude, a Fine is a Judgment in the Common Pless, and your
Lordfhips Honours are not triable in that Court below in Weftmin-
[rer-ball 5 but if this Fine be allowable, they muft be triable there
as well as other Inheritances. And as to what hasbeen faid, That
fome of your Lordthips fit here by Remainders, and they are in
danger, if Honours be not allowed, to be intailed, it's denied ;
and if they be intailed, it’s not of the fame nature with other In-
heritances ; neither doth any Lord fit here by Title of a Remain-
der, but by Virtue of a new Grant in the {fame Patent.

*Twas afterwards declared, That the Lords Spiritual and Tem-
oral in Parliament affembled, upon a very long Debate, and ha-
ving heard his Majefty’s Attorney General, are unanimoufly of
Opinion, and do refolve and adjudge that no fine levied, or at
any time hereafter to be levied to the King, can bar a Peer’s Title
of Honour,or the Right of any Perfon claiming fuch Title under

him that levied, or fhall levie fuchFine,

C 2 ' Dwwal
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Duvall werfus Price.

Duwal verfus Price.

Rit of Error on a Judgment in the Court of Exchequer af-
'V firmed on a Writ of Error before the Keeper of the Great
Seal,&c. in an Ation of the Cafe for Slander : The Writ was
to this Eftect, Gullelmus & Maria , &c. Thef.& Baronibus de Scac-
cario fuo falutem, gquia in recordo & proceffu ac etiam, in redditione
judicij loquele que fuit in Cur’ nofbra de Scaccar’ corawr Baronibuws
noftris pred’ de Scaccar’ noftro pred’ per Billams inter Edward’ Price
Armt debitor noftr’ & Johan Duvall 4w’ de quadan granfgreffion
Juper cafum eidem Edwardo per prefat’ Johannem ilay’ fuper quo ju-
dicium in Curia noftra de Scaccar reddit’ fuit pro prefst Edwardo
verfus dict Johann' gua quidem record’ & procefs caufa Ervords in-
tervenient in Camera Confilij juxta Scaccar’ wocas’ le Councel Cham-

- ber coram Domino Cuftod Magni Sigilli Angliz & vobis prafa Thef.

venire facimus & jud’ inde verfus prafut’ Johann' coram, &c. affir-
matuns eft, & quia_in affirmatione judicij pred’ verfus prad’ Johan-
nex coram, &e. Error’ intervenit manifeftus ad grave dampn’ ipfius
Johannis fieut ex querela fua accepimus, quos Error’ fi quis fueyit mo-
do debito Corrigi & eidem Johanni plenam & Celarem juflitiam fieri
volentes in hac parte, vobis Mandamus quod fi judicium coram prafut
&c. affirmatum eftstunc record & procefs’ tam judicii quam affivmea-
vion' pred cum omnibus ea Vangentibus,qua coram wvobis jan: refident
ut dicitur nobis in Parliament’ noftro, viz. 17 die Septembris prox’
futur’ diftinile & aperte mittatis & hoc Breve , ut infpeitis record &
proceffie  prediit’ ulterius inde de affenfn Dominor” Spiritualinm &
demporalium in eodem Parliamenso Exiftent pro Errore illo Corrigend
Sieri faciamus, quod de jure & fecundum legem & confuetudiners
Regni noftri Anglie fuerit faciend  Tefte nobis ipfis apnd Weltny

8 Maii Anno 6. |
Record’ & Procefs 'de quibus in Brevi de Errore buic Schedule annex’
(pecificar’ fit mentio, fequitur in hac verba,Placita coram Baror’ de Scac-
car’ &c.Midd’ Memorand quod alias [cilicet,8c.And by the Bill,Price
complains of Duwall, prafent’ hicin Cur’ eadens die de placitotran(zr
Juper cafum pro eo, viz.quod cum he was a gnod Subjet, and free
from all Sufpicion of Tredfon, and wasa Juftice of Peace in Rad-
aor and Montgonzery-fhire, and well performed his Duty.and well-
affected to the King and Queens Government, and ready to op-
pofe all their Enemies, . the Defendant malicioufly defigning
to prejudice the Plaintiff, and to bring him into the Difpleafure
of his Prince, ¢¥c. did tali die & anno apud Weltm’ in Com’ Midd’
babens colloguinm of the faid Plaintiff , {ay thefe Englith words of
him, He (meaning the Plaintift ) s difaffected to the Gowvernment,
(the Government of the King and Queen meaning ) and having
other Difcourfe of the Plaintiff, and of the Government of the
King and Queen, did fay of the faid Plaintiff thefe other words,
vi%. He (meaning the Plaintift) 7 difaffeFed to 1he Government,
(the
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(the faid Government of the King and Queen meaning) By pretext
of which faid words, he wasinjured in his Credit , and fell into
the Difpleafure of their Majefties 5 and hjs Office aforefaid, by
reafon thereof, did totally lofe, and remain’d hitherto daily in
danger of afevere Profecution as an Enemy to the King , ¢e. 4d
damp mill’ librar', guo minys He can fatishie the King and Queen
the Debts he owes them : Er inde producit feif &e. pleg’ &c.

The Defendant pleads Noz caul, Jury find pro guerent’ ,and aflefs
Damages 2co /. and Judgment accordingly 5 pofteague fcil. 6 Julij
Anno 5. iidem Dominns Rex ¢ Domina Regina Mand’ bic Breve de
Errore Corrigend’ fub Magno Sigillo Anglie Thef. & Baror' de Scac-
car’ [uo direF in hac verba, diveted Thef. & Baronibus [uis de Scac-
car’ [uo, quia in recordo & proceffu, &C. Error' intervenit manife-
fows ad grave damp &c. ficut ex querela fua accepimus, ac cum in
31 Edw. 3. inter cetera concordar’ @ [labilit’ fuit | quod in omnibus
cafibus Regenz aut al’ perfonas tangens’ wbi quis queritur de Errore facto
in Scaccario Cancellar & Thef. Venire fac' coram eis in aliguam Ca-
meranme Confelij juxta Scaccar’ vecord & proce(s’ hujufmodi extra did
Scace’ & affumptis ffbi juftic’ & al peritis tal qual’ febi videbitur fore
affumend vocari fac’ coram cis Barones de Scaccar’ pred’ ad audiend
Informationes fuas & canfas judicior’ fuor’ & fuper hoc negotinm hujuf-
modi debite facer’ Examinari, Et fi quis Ervor’ invent’ fuer’ illune cor-
rigend & rotulos Emendari, ac poftea eos in dictume Scaccar’ ad Ex-
ecution’ inde faciend vemitti fac’ ficut pertinet, prout in eodem Sia-
tuto plen’ Continens’ Nas igitur volentes errovem [i quis fuit juxta for-
man Statuti pred’ corrigi & partibus prad plenan, &c.  Vobis #ran-
umus quod fi judicium inde reddiy’ fit, hincrecord & procefs pred’
cuns omnibus ea tangentibus corant Domino Cuftod” Magni Sigilli An-
glia & wobis prefat’ Thef. in Camera Confllij juxta Scaccar’ pred’ vo-
cat' le Councel Chamber die Martis, viz, 31 O&obris, prox’ futur
Venire fac’ ‘ut idews Domsinus Cuftos Magni Sigilli Angliz, & vos pre-
fat' Thefanr' Vifis & Examinatis, &c. ulterius in hac parte de Concilio
Fufliciar & al peritor’ hujufinodi Fieri fac’ quod de jure & fecund
formane Statut’ pred’ fuit faciend”  Teff’ nobis ipfis apud W. &c.

Ad quem diem Martis, viz. 31 die O&obris coram Johanne So-
mers Mil’ DominoCuftode Nagui Sigilli Anglie(mullo Thefaur’ adtnuc
Exiftent’ ) bic fcil’ in Camera Confilij apud Weltw pred’ venit’ pred:
Johannes Duvall per S. A, Attorn’ fpum. Et pred Thefanr' €& Ba-
rones record §& proce(s’ prad’ cum omnibws ea tangentibus tunc bhic
Venire faciunt, Et fuper foc the {aid F. Duvall affigns the General
Error, and the faid Price pleads [ nullo ¢St Erratum s and after
{everal Guria "advifare's | and days given, fuper hoc vifis & intel-
lectis ommibus & fingulis premiffis per prafat Dominune Cufbodem
Magni Sigilli pred (nullo Thefanr’ adtunc Exiftens’ ) maturaque de-
liberatione inde babita affumptis [ibi J.Holt Mil' Capital Jufbiciar &c.
& G.Treby Mil' &c.Vocatifgue coram eo Baronibus de Scaccar’ pred’
anditifque rationibns Baronune prad’ Vifum eft prefat’ Custodi Magni
Sigilli pred’ (nullo Thefanr’ adtunc Exiitent’) de Concilio Fusticiar
pred’ quod in record’ ant proceffiu pred wel redditione jud pred ir
nullo eit Erratume Ideo confideratwm 5t per pred Custodem Magni
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Duvall werfus Price,

Sigilli Anglie (nullo Thefaur adsunc Exiftent ) quod judiciunm pred
72 omnibus affirmatur, &c.

Upon the General Error afligned here in the Judgment, and
Athirmance aforefaid, the fingle Query was, If thefe words, He
i difaffected to the Government, be altionable? And it was arga-
ed by the Counfel for the Plaindff in the Writ of Error, that they
were not, becaufe they are general and uncertain, do not import
any particular. Crime which expofes toany particular Penalty,and
they carry no Reference to his Oftice 5 and tho' he be alledged to
be a Jufrice of the Peace, yet there’s no Colloguinm laid concern-
ing his Office. 'Tomake words altionable, they muft either tend
to the Scandal and Difcredit of the Party, or f{uch, if true, as
muft bring Damage to the Party, of whom they are {poken: o-
therwife, withour {pecial Damage laid and proved, there’sno rea-
{on for the Jury to give Damages, becanfe he fuffers none. Inan-
cicne time thefe Adtions were rare 5 the Téar-Books are little ac-
quainted with themsand tho’ latter Ages have countenanced them,
yet it hath been under certain Rulesand Limitations, as that they
ought to be particular and clear 5 for if they are fo general as to
be ambiguous, no Action is warrantable upon them ; and there-
fore they muft be of a fingle and known Senfe , and fuch againft
which no other Intendment can reafonably be admitted 5 Slander
raifed by Argument, or Implication, or Inference only, is not
enough to maintain an A&tion : And tho’ the Canfa dicendi be not
inquirable now, after a Jury hath found them {poken as laid,viz.
malicioufly, yet if the words themfelves do not imply Malice and
Damage, the ufe of thofe Adverbs which are commonly mention’'d
in {fuch Declarations, will not alter the Cafe ; for Men are to be
anfwerable only for their own words, and not for words ex-
pounded or defcribed in another manner than the Speaker intend-
ed : Here the word difaffelted is none of the plaineft; nor is
the word Governwment much plainer 5 the firlt is only a Negative,
and to {ay He i not affected to the Government, goes only toa want
of Zeal, or an indifference of Temper, and doth pot carry in it
any treafonable Intent or Purpofe, much lefs any A& done.

And as to the pretended Special Damage , in the lofs of his
Prince’s Favour, or incarring his Difpleafure, that is fuch an Al-
legation as fhould not have been made, ’tis neither mannerly nor
juftifiable in the Plaintiff to affirm fuch a thing upon Record.
And as to the lofs of his Office, that can be no Damage, the fame
being no Place of Profit, but meerly of burden ands trou-
ble. ’Twas further urged, That if thefe words were allowed to
be altionable, Tory, Whig , or Jacobite, or any other common,
rude, uncertain ‘Terms in Difcourle might pretend to'i¢, accord-
ing to the re(pective Turn of Times , and confequently no Body
would know what Difcourfe is allowable : As ill Tongues were
to be corrected, fo careisto be had of Liberty of Speech, not to
make every thinga Caufe of Action ; and to juftifie this, on the
fame fide were quoted multitude of Cafes, too many tq deferve a
remembrance. § ' It
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It was argued on the other fide , That thele words toucht the

Perfon in the mofk tender point, wiz. his Loyalty 5 That it car-
ried Scandal in it {elf, not to be zealoufly affefted to the Govern-
ment, which protelts the wholes that it was equivalent in Com-
mon Underftanding, to the calling him Traptor or Rebel - That
this was much more, than afirming one not to be a good Man
that difaffetted implyed {omewhat pofitive ; it's meaning was, that
the Party hath anaverfion, a fixed, fettled Enmity to the Govern-
ment ; that this was {poken of an Officer of great Truft; that
‘twas a RefleCtion upon him with regard. to his Ofice, for Loyal-
ty is as neceffary as Juftice in fuch a Poft ; that toflander him in
the one, ought to be asactionable as to flander him in the other;
which is allowed it will, becaufe of the Reference tothe Office in
the nature of the words, without any Special Damage : that to
deny thefe words to be altionable, would tend to encourage Brea-
ches of the Peace, by provoking Challenges, &c. for that, if
Men cannot relieve themielves by Law, they will be tempted to
do it of themfelves in other methods and that thefe words were
a Refletion on the Government, which employed Men thus dif-
affefted 5 and abundance of the Common Cafes upon this Subject
were quoted, to thew what words would bear an Adtion in re-
{pedt of Officers and Allegiance : And then ‘twas argued ltrenuouf-
ly, that this was a Special Damage, viz. to lofe the Prince’s Fa-
vour, which every Man ought to covet, and to lofe a Place of
Honour and Command, both which the Jury have Found.
Tt was replyed on the behalf of the Plaintiff in the Writ of
Error, That as to the RefleCtion on the Government, it might
perhaps warrant an Information or Inditment, but not an Acti-
on : That a5 to Challenges, there were vaft variety of words
- which are reckoned provocative in the higheft degree, As the
giving the Lie, calling 2 Man a Coward, and the like, and yet
will bear no A&ion : Andat laft , upon Debate, the Judgment
was Reverfed.

* Jobn Dnvall and Elizabeth his Wife, Appellants,
Verfus
William Terrey of London Merchant, Refpondent.

T HE Appeal was to be relieved againft a Decree in Chaznce-
ry : The Cafe was, That the Appellant Elizabeth had en-
tred into a Bond of 140 I Penalty, conditioned for the payment
of 72 I, on the Twentieth of April 1676. and by reafon of feve-
ral Promifes and Delays of Payment, and infifting upon Privi-
ledge, and other like Occafions, it was not put in Suit till lately,
and then the Refpondents were Arrefted : And upon a Declara-

rion, the Appellants pleaded Payment at the Day. And agger
Ifiue
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Iffue joyned;” afid notice of Trial, upon fome difcovery of 4
Defect in the Evidenice to prove the Bond, Motion was made in
the King's Bench to alter the Plea ; which denied, a Bill was pre=
ferred in Chancery, on fuggeftion that Elizabeth had never Exe-
cuted it, of that ‘twas obtdined by Fraud, and that there was no
Cenfideration for the fame s and the Refpondent preferred a Bill,
praying a Difcovery if fuch Bond, &c. Upon Examination of
Witnefles, and after publication paffed, the Caufe was heard ;
and upon the hearing, “twas ordered, That the Appellants fhould
not be relieved, fave againft the Penalty of the Bond 5 and that it
be referred to one of the Mafters to compute the Principal-money
and Intereft due thereon, and to tax for the Refpondent, his
Cofts, both at Law and in that Court 5 and that what {hould be
tound due for the Principal, Intereft, and Cofts, be paid by the
Appellantsat fuch Time and Place as the Mafter fhould appoint,
who computed the Principal and Intereft at 154 /. and the Cofts
at 67 I. and to be paid the Twentieth of OFober following.

Upon the hearing of this Appeal,there were two Queries made,
1. Whether, there being fome difference in and abeut the proof
of the Bond, the Court ought to have made a Decree without
directing a Trial at Law upon the validity of the Bond : But’twas
held, That the Bond not being denied in pleading upon the Iffue
at Law, the Chancery had done right,and could not well have di-
rected any other Iffue than what the Parties themf{elves had joyned
inat Lawsand tho’ ‘twas pretended that the Attorney had pleaded
thus without direttion, the Court did not much regard that pre-
tence, becaufe of the proper Remedy which the Law gives againft
fuch an Attorney, if the pretence were true, and therefore they
did not much confider that.

Another Query was, Whether the Court of Equity could juftly
award more than the Penalty ? and objected, that the Order be-
ing to fave again{t the Penalty, no more ought to have been de-
creed. But ’twas faid, That notwithftanding that, when the
fame was referred toa Mafter to tax Principal and Intereft, the
Order bound the Patty to pay both, tho™ it amounted to more
than the Penalty 5 and the meaning of the firlt part was only to
relieve again{t the Penalty, in cafe the Principal and Intereft came
to lefs than thie Penal Sum s elpecially the fame coming to be
heard upon crofs Bills , and as this Cafe was circumf{tanced, after
{uch delay and fuch pleading in the Court of King’s Bench : And
as to Cofts, held no caufe for an Appeal in this Cafe 5 norin truth
was it ever known to bea Caufe, if the Merits were againft the
party Appellant. And {o the Decree was affirmed in the whole.

Williars



17

Williane Dolphin and Katharine his Wife, Appellants,
' Verfus
Francis Haynes Refpondent.

1

APp’eal to be relieved againft a Decree in Chancery made by
the Mafter of the Rolls, Nov. 10. 1696. The Cafe was
thus, That one Paris Slaughter of London, being Guardian to Ke-
tharine the Appellant during her Infancy, he placed her with his
Kinfman Chambers Slanghter near Worcefter, and {ometimes board-
ed her in that place for her Education ; and the Refpondent and
the faid P.S. being Correfpondents, Paris Slanghter ordered the
Refpondent to pay the {aid Chambers what Sums fhould be’ called
for upon the account of Katharine : In purfuance whereof f{everal

Sums were paid upon her account, and the fame were allowed a-

gain to the Refpondent by P. . The Appellant Katharine ha-
ving juft attained her Age, the came to the Refpondent, and de-
fired more Money, as by the Order of P. S. and accordingly two
{everal Sums were paid her, and Receipts taken from her, asby the
Order of P. §. The Appellant Katharize did afterwards come to
an account with P. §. which was fairly ftated in Writing, and
they executed General Releafes each to the other: But the faid
two Sums, not being entred in the Books of P. §. were not ac-
counted for by the Appellant Katharize; and the Refpondent not
having received any Allowance from P. S. in his Life time, nor.
having, as he thought, any fufficient Orders to charge the Ex-
ecutor of P.§. with, he prefers his Bill againft the Appellants,
and by her Anf{wer fthe own’d the Receipt of the two Sums , but
by orderof P. §. and afterwards , upon hearing of the Caufe,
The Court declared that there appearing no pofitive orders from
P.§. for thefe two Sums, the Appellants ought to pay.the Prin-.
cipal, Intereft, and Cofts: And a Decree was made- accord-
ingly. ' -

And now it was argued on the behalf of the Appellants, That
this was not juft, becaufe the Refpondent never paid any Money
to any Body while Katharine boarded with him,or afterwards, but
by the Orderand upon the Credit of P.S. and charged it to his Ac-
count ; and the Refpondent did not pretend but that all was re-
paid him, excepting thefe two Sums ; that the Refpondent and
Kaiharine had never any Account or Dealings together upon her
Crecit ; and ’tis to be prefumed that the Refpondent hath charg-
ed thele Sums upon the Account of P. §. and not to her Ac-
count, becaufe the Receipts are fo worded 5 and that Katharine
had releafed P. S. on their accounting together, and therefore fhe
could not charge the Executor of P. §. . ,

On the other fide, it was argued, That herewas a Badge of
Fraud in the Appellant K, that upon her Account with P. §. no
mention was had of thefe Sums; that the Debt was originally
hers 5 that fhe was obliged to pay it, either to Slaghter or to

D Haynes 5
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Haynes 5 that not having paid the {fame to Slaughter, and Slaughter
having releafed to her, the was difcharged from all Demands on
that fide, and therefore 'twas the more reafonable it thould be an-
fwered by her to the Refpondent 5 that tho’ the Credit might be
at firlt given to Slaughter, yet the Money being paid to her, and
not by her paid to Slaughter, Haynes had a fair Claim againtt her,
even to avoid circuity of Suits 3 for if this were otherwife, twould
only turn Haynes upon the Executor of Slaughier, and that Exe-
ecutor upon Katharize the Appellant again in Equity to fet afide
the Releafe, and to have an allowance of thefe Sums 5 and that
inJuftice and Equity the Charge was placed upon the propet Party,
who at firft was the Debtor for what fhe thus received : And ac-
cordingly tne Decree was affirmed.

Dorvier Shéppard & al’
verfus

Fofeph Wright & al.

' A Ppeal from a Decree of Difmiffion of a Bill preferred in the
A Court of Chancery : The Cafe wasthus,
The Appellants did in the Year 1693. load on Board the Ship

“Dnion at Gallipoly 210 Tuns of Oyls, of which Ship the Appel-

Tants were Owners 5 and the Refpondents loaded on Board her at
Meffina 85 Bales of Silk, upon Freight by Contract both to bede-
Tivered at London. 'The Ship homeward bound was chafed into
Mualaga Mould by one of the Thonlon Fleet , who were three or
four daysin fight, then ftood in for that Port, as if defigned to
attack the Fort; and thereupon the Mafter difcourfed the Owner’s
Factor, who fent him off a Lighter to fave what they could of the
Ships Cargo 5 and becaufe the Silk was of the greateft value, the
Silk was put on board the Lighter, and carried afhore 5 and to
come at the Silk, (for it lay beyond the Oyls ) they were forced
to ruthmage the Ship : In faving of which, and fome {mall pare
of the Oyls, many hours were {pent, and by the Seamen only, and
at Night the French left the Port, whereupon no more was land-
ed. But.about fix days afterwards the French Fleet appeared a-
gain before Malaga, and then all Endeavours were ufed to fave
the Oyls, but were prevented by the Boats which the French Men
of War {ent into the Harbour, and the Enemy forced them to
their Guns, and when they could defend the Ship no longer, they
bored holes to fink her, but the Oyls kept her from finking, and
the French took her, and carried her away. The Bales of Silk
were afterwards put on board another Ship, and delivered to the
Reefpondentsat Londor, for which they paid the Freight, &,

The
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The Appellants pretending that they ought to have a fhare of
the Silk which was faved, in proportion to the value of the Ship
and Oyls which were loft, they exhibited their Bill in Chancery,
to enforce the Refpondents to come to an Average with the Ap-
pellants for the lofs of their Ship and Oyls. And after Exuiui-
nat}ocrll of Witneffes, on the hearing of the Caufe, the Bill was dif-
mifled. :

And it was argued on the behalf of the Appellants, That this
Difmiffion was not juftifiable by the Rules of Equity 5 for that it
muft be agreed, If Goods are thrown overboard in f{tre(s of Wea-
ther, or in danger or juft fear of Enemy,in order to fave the Ship
and reft of the Cargo, that which is faved fhall contribute toa Re-
paration of that whichis loft,and the Owners thall be Contributors
1n propottion ; and that there was the fame Reafonhere 5 that by
Ereferring the {alvage of the Silk (being the beft of the Cargo )

efore the Qyls, the Owners were deprived of the fame opportu-
nity for the falvage, of the Oyls 5 that as the Sea-law in Extremi-
ty directs the Mafter to preferve the beft of his Cargo, and the
Goods faved ought to conttibute to the lofs of the Goods Ejeted 5
fo where one is preferred before the other in cafe of Extremity,
there being not time to land the whole, average is juft and rea-
fonable. And as to the fix days time, there was then no appre-
henfion of danger, and confequently the Mafter could not jufti-
fie the landing of any thing after the reafon of their Fears were

removed.

That the prudence of their Mafter in faving the Silk before the -

Oyls, ought not to be to the prejudice of the Owrers interefl,
the Oyls lying next to be preferved 5 that the pretended neglett
of the Mafter, in not landing them during the abfence of the E-
nemy, is no Excufe, becaufe then there was no danger ; that the
faying that the lofs of the Ship and Oyls did not contribute to the
falvage of the Silks, is no reafon, feeing the falvage of the Silk
(which had otherwife been 1ot ) deprived the Owners of the

{ame opportunity for the falvage of the other Goods 5 that in fuch’

Adventures, "as the danger is common, fo ought the lofs or da-
mage to be common and equal 5 that the Mafter is equally intruft-
ed by and for all 5 and were it otherwife, it had been the Duty,
and will be the Intereft of all Owners of Ships to order their
Servants in Extremity to preferve their own Goods 5 thatthe Silk,
being of the greateft value, it was a National Service,to preferve
that before the Oyls, and therefore equitable that all who embark
in the fame Bottom, fhould fhare alike in the Service done. for
Salvage, &c. And further, that if in Extremity, the {afety of the
beft of the Ships Cargo is not preferrable before that of the mean-
er value, it will be of ill confequence 5 and therefore the Sea-law
provides fir{t for the Safety of the belt of the Cargo, and the
Mafrer acted accordingly:and that tis the Opinion of thofe who are
lear. :d in the Maririme Laws, That where Freighters Goods are
equa'iv in danger, and a like opportunity for the {alvage thereof,
it the fafety of the one be preferred, and the other comes to be

P 2 iEalty
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loft, {uch preference obliges the Goods preferved to contribute to
thofe which are loft 5 it being a General Rule in Caufes Maritime,
That one Man’s Intereft ought not to {ufter for the Safety of ano-
thers.

On the other fide, it was argued with the Decree, That this
Pretence was new 5 that ‘twas a Notion unprefidented ; that the
Rule of Averidge went only to the cafes , where the lofs of one
Man’s Goods contributed to the fafety of anothers, as by Light-
ning the Veflel, ¢&c.and not to this Cafe 5 that here each Man was
to undergo the Peril of his own Goods ; that in cafe of Damage
to Goods within the Veflel, other Goods were not contributoty,
but the Owner muft endure his own lofs, and had only his Re-
medy againft the Mafter, if it were occafioned by his Defect
or Mifcarriage : that the reafon of Averidge was a meritorious
Confideration in the common Cafe, becaufe there the lofs of one
did actually fave the other 5 but here was no fuch thing : The
lofs of thefe Oyls did not {ave the Silk , nor did the faving of
the Silk lofe the Oyls ; for if the Silk had not been faved, the
Oyls had been loft, for they were fo bulky that they could not
cafily be removed without further time 5 and if part only be
faved, °tis to the advantage of the Owner 5 and where all can-
not be faved at a time, the Benefit is- accidental to him, whofe
Goods the Mafter’s difcretion direflts to be faved: And in this
cafe here was no fuch Commodity, as could contribute to the
lofs of a Ship, if it had been kept on Board 5 for the Silk, if on
Board, had not affifted to her finking. But befides, here were
{ix or eight days between the landing of the Silk and the feiz-
ing of the Ship by the French, in which time all the Oyls mighe
have been landed, and thereby both them and the Ship faved
and the apprehenfion of the Danger could not fo foon be re-
moved by lofing fight of the Enemy in the Morning , and there-
fore there was no reafon for the Mafter immediately to forbear
landing his Oyls. Therefore "twas prayed that the Appeal might
be difmiffed, and the fame was accordingly done, and the De-
cree of Difmiflion below affirmed. :

Whitfield & Ux’ & al’ Appellants,
verfus |

Paylor & Ux’ & al’ Refpondents.

APpeal from a Decree in €hancery : The Cafe was thus, Sir Lay-
rence Stoughton, a young Baronet in Swrrey, having an Eftate
of near 1000 L per Annum,was a Servant to the Refpondent Mary,
the Daughter of one Burnaby a Brewer, reputed to be very rich,
Upon the firlt Propofal of Marriage, Burnaby did agree to give
5000 /. certain, and infifted to have a Jointure of 500 L per 4.

{ettled
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tettled, and that fhe thould have the Inheritance of the Jointure,
if he died without Iffue.  Sir Lawrence did.refufe to agree tothis 3
but afterwards he renewed the Treaty himfelf, and accepted of
Articles for payment of 5000 L. Portion, and made a Settlement
of a Jointure of Lands worth 500 L per Awnum 5 and likewife
made another Deed in the nature of a Mortgage of all his Eftate,
as well the Reverfion of her Jointure as the reft, for fecuring
the payment of s000/. to her in cafe Sir Lawrence died without
Iffue 5 and died within a Fortnight after Marriage, without Iffue.
The Lady Stoughton prefers her Bill, and prays the Appellants
might be fore-clofed of the Equity of Redemption on Failure of
Payment. The Appellants exhibit their Bill to be relieved againft
this as a Fraud 5 and upon hearing of thefe Caufes before the
Mafter of the Rolls, the Appellants were decreed to pay the
5000 /. by the firft Day of Hillary Term, 1695. without Intereft,
but with Cofts: And in default, the eftate to be fold to raife it
with Intereft from that Day : And upon a re-hearing before the
Lord Keeper, his Lordfhip confirmed the Decrees, and gave a
‘Twelve-months further time for payment.

And now it was argued for the Appellant, That it was proved
in the Caufe, that Sir Lawrence was a fickly weak Man 5 that on
his Death-bed he declared he had made no {uch Agreement ; but
that the 5000 L. was to pay his Debts, and no part of it was to re-
turn to his Wife, and his Wife prefent,and not contradicting it
that it did not appear, that he had any Counterpart of this Deed,
or that he everadvifed or acquainted any of his own Relations
with it 5 and the Draught of the Deed was confefled to be burnt.
And further, that the Agreement in its own nature was unreafon-
able s that the fhould have both Portion and Jointure 5 and that
one was a merit for the other; but that both fhould be vefted in the
fame Perfon, the Portion returned, and the Jointure enjoyed,was
very hard, and therefore to be fet afide : That Equity was to re-
lieve again{t {uch pretended Agreements, asthings done without
any Confideration inducing them, and therefore void. .

On the other fide, ‘twas infifted on for the Decree, That the
Man was of Age; that there were two Treaties of Marriage, which
fhews a deliberation 5 that here was no mif-reprefentation or im-
pofition 5 the Bargain in it felf might be upon good reafon ; the
Gentleman being fickly 5 and the Money was to be returned only
upon a Contingency of his dying without Iflue; that in cafe of his
having Ifflue,the Agreement was commons; that perhaps the had the
worft on’t underall Circumftances 5 that all Bargains are not to be
fet afide,becaufe not fuch as the wife{t People would makesbut there
muft be Fraud to make void their A&s ; and his forgetting that
he had done {uch an A&, when on his Death-bed, is no reafon for
to annul it 5 and the Marriage had beena good Confideration for
a Jointure of it felf : And reafonable or unreafonable is not al-
ways the queftion in Equity, if each Party was acquainted with
the whole, and meant what they did 3 much lefs is it fufficient to
fay that twas unreafonable as it hapned in event 5 for if at the time

‘twas
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‘twas a tolerable Bargain 3 nay, if at the time this Bargain was
the meaning of the Parties, and each knew what was done , and
neither was deceived, the fame muft ftand : And accordingly the
Decree was affirmed. ‘

Thomas Aréold Appellant.

Verfus

- Mr. Attorney General,y
Matthew FobnfonEfq. $Refpondents.
1homas Bedford Gent.

Ppeal from a Decree in Chancery : The Cafe was thus , One

Edreund Arnold Pro&or,being feized in Fee of the Mannor of
Furthoe to the yearly value of 240 L per Awnum, and alfo of fome
Perfonal Eftate ; but having no Child or Brother living,made his
Will in writing, and thereby, amongft other Legacies, to many
other Perfons, he gave to the Appellant, by the Name of his
Kinfman Thoxeas Arnold, the Sumof 40 s. all to be paid out of
his Perfonal Eftate 5 and then proceeds in thefe words, Being de-
termined to fettle for the future, after the death of me and my Wife ,
the Mannor of Furthoe, with all the Lands, Woods , and Appurte-
tenances to charitable Ufes. I devife my Mannor of Furthoe, with
the Apprirtenances, unto Sir Lionel Jenkins Kz, William Dyer,Mat-
thew Johnfon, azd Thomas Bedford, and to their Heirs and Af-
figns for ever, upon truft,that they or their Affigns,after the death of
bim and bisWife fhould pay and deliver yearly for ever, feveral particu-
lar Sums to Charitable Ufes therein mentioned : All the Particulars
amounting in the whole to 120 L per Anzum , and charged no-
thing further on the {aid Mannor, but the Expences of the Tru-
{tees in the Execution of'the faid Truft. The faid 4rzold foon af-
fter died 5 the Wifeis alfo fince dead. Sir Lionel Fenkyns and
William Dyer alfo dead.

In Trinity 1692. the Attorney General prefers a Bill againft the
Appellant as Heir at Law to {ettle and eftablifh the faid Charities,
and to enforce the Truftees to act or to transfer their trult Eftate.
To which they anfwer, and the Heir by his Anfwer claimed as
Heir at Law , the Surplus of the Charity Eftate over and above
what would fatisfie the yearly Payments exprefled in the Will,
and the Charges of executing the faid Truft ; upona Reference to
a Mafter, to afcertain the Court of the yearly value of the Man-
nor 3 he reports it worth 240 L. per Annum, and worth the fame
at the time of making the Will. = And on hearing the Caufe, the
Court declared, That all the Profits of the Premiffes, ought by
the purport and intention of the Will, to be applied to the Cha-
rities therein mentioned 5 and that the Appellant Arzold the Heir
at Law is totally excluded from the Surplus, with diretion how

t the
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the Surplus fhould go in augmentation of fome of the Charities;
neverthelefs, in cafe the Appellant fhould Seal and Execute to the
Truflees a Releafeand Conveyance of the Premiffes, 2ccording to
the Decree, then he to have his Cofts out of the Sale of Tim-
ber, and that the Truftees be indempnified.

And it was argued on behalf of the Appellant, That this De-
cree was not equitable. Some Quefltions were made about the
diftribution of the Surplus amongft only fome of the Charities,
and about the value 5 but a Surplus was agreed to be in the Cafe ;
and ‘twas chiefly infifted upon, that the Surplus ought to go
and'be to and for the ufe of the Heir at Law 3 for that the Fftate
is not increafed by any fubfequent or accidental Improvement,and
{fo not like the Cafe of Thetford School 5 but here at the time of
making the faid Will, was, and now is, of a good value beyond
the Sums given, and was {o known to be by the Teftator 5 and
the particular Charities given by the Teftator are particularly and
expre{ly named and limited, and doamount only to fo much, as
is lefs than the value of the Land 5 and thS urplus is not diipo-
fed of, and confequently ought to be the Heirs : For as ac the
Common Law in a Will, whatis not given away muft defcend,
whether you {peak of Land, or the intereftinit; fo in Equity,
whatfoever Truft, or part of a Truft, is notdeclared and expref-
fed, the fame fhall be for the benefit of the Reprefentative of che
Teftator, either Heir or Executor, as the Cafe may happen : Then
thefe Bequefls or Devifes being particular and exprefs, they doand
will controul and expound, nay reftrain and qualifie the meaning
of general precedent words : That Exprefiton of his being - de-
termined to {ettle his Mannor to charitable Ufes, will be qualified
by the Particulars afterwards, asis Nokes’s Cafein 4 Rep.and many
others in the Books. Befides, ‘tis not accompanied with any term
of Univerfality,that excludes the Conf{truction contended for; and
if it had been fo largely exprefled, thofe general words of his de-
figning to {ettle the whole, may be intended only asa Security .,
that the particular Charitiesmay be certainly anfwered : And by
fuch Conftrution all the words of the Will may 'be fatisfied ;
and then the Truftees may convey the Premifles to the Heir at
Law, and take Security for the fame, faving and referving all the
faid Charities devifed, with all reafonable Charges and Deduti-
ons, without prejudice to the Will of the Teftator, or to the faid
Eftate,which muft neverthele(s be liable to anfwerand make good
the fame 5 fo that there can be no Damage done to any of the
Parties or Interefts concerned, by this Conftruttion 5 nay,it is the
adding a further Security for their payment. Now it is plainhe
defigned the Sums given to the particular Ufes, and no more, for
that they are all {o particular and exprefs; and it is pur{uant to
the Rules of Law and Equity, in all doubtful Cafes,to adjudgein
favour of the Heir at Law,2nd not to extend the general words of a
Will, to enlarge 2 Charity beyond the intent exprefled, efpecially
againft a neat Relation and Heir, as this is,viz. his Brother’s S%n.
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Befides, the Teftator was bred a Civilian, and as fuch, knew how
fully to exprefs himfelf, if he had intended the Overplus to go in
increafe of the Charity : Or if he had intended them more then is
mentioned, he would have declared himfelf in {fuch manner as
fhould exclude all doubt.

On the othet fide, it was argued, That the Teftator’s intent
plainly appeared by his Will to difpofe all his Eftate wholly to
charitable Ufes, and that the words of the Will were f{ufficient to
carry the whole Eftate to that purpofe 5 and that it did not ap-
pear by his Will, that “twas his intent to give his Heir at Law any
thing out of his Real Eftate; that his determination to fettle his
Mannor, with the Appurtenances, was to fettle the wholes that
what is not difpofed of in Particulars, is to be direted by the

Court of Chancery 5 that that Court hath done right in directing

it in augmentation of the Charities mentioned, becaufe the Te-
{tator’s intent was moft in favour of thofe which- are fo mention-
ed : That if the Query were askt, What fhall be done with the
Surplus, if any? The Anfwer is natural, o/z. I am determined
to fettle the Mannor, that is the whole, on Charitable Ufes : That
the Teftator by his Will exprefled fome Care for his Sifter, and
for Fobn Boucher his Nephew, and other his near Relations 3 but
neither by any Expre{lion or Implication, pointeth at any provi-
fion defigned for his Heir at Law 3 but for the Excluding him of
all Pretences, hath bequeathed him 40 s. and no more : that the
other is to contradict his plain Intent 5 ’tis to make a new Will
for him, contrary to the determination which he faith he had
made : And accordingly. the Decree was affirmed.

Sir Richard Duttor Plaintiff,

Verfus

Richard Howell, Richard Grey, and Robert Chaplain,
Executors of Sit Fobn Witham deceafed. ‘

WRit of Error on a Judgment given in B. R. for Sir Fobn
’ Withanz and Sir Richard Duttor, and the Award of Exe-
cution thereof upon Scire Fac’ brought by the Defendants, as Ex-
ecutors of Sir John Withan 5 and affirmed in the Excheguer Cham-
ber in Trefpafsand Falfe Imprifonment. The Cafe on the Record
was thus 5 The Plaintiff William did declare verfus Duttor , for
that he with Sir Robert Davis Baronet, Sir Timothy Thornhill, Hen-
ry Walrond, Thowas Walrond, and Sammuel Rayner , did.14 OFob.
36 Car. 2. at L.in Par & Ward’ &c. affault, beat, and wound the
Plaintiff, and imprifoned him, and his Goods then found did
take and feize, and the Plaintiff in Prifon, and the Goods and
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Chattels from the Plaintiff did detain and keep tor three Months
next following, by which the Plaintiff loft the Profit he mighe
have made of his Goods, and was put to Charges, &e. Contra
pac’ & ad damyp’ 13000 1.

The Deferidant pleads Not Guilty as to the Venir’ vi &' armis,
and all the Aflault, Imprifonment, and Deteiner in Prifon before
the Sixth of November, and after the Twentieth of December in
the fame Year ; and as to the beating, and wounding,and taking,
feizing and detaining his Goods, and thereupon Ifiue is joyned 5
and as to the affault, taking and imprifoning the Plaintiff the Sixth
of November, and detaining him from thence until in and upon
the Twentieth of December. ' The Defendant doth juftifie, for
that long before, viz. the 28:h of Ofob. 32 Car. 2. by his Letters
Patents thewn to the Court, did conftitute and appoint the De-
fendant his Captain General and Chief Governour in and upon
the Iflands of Barbadoes, and &¢. and the relt of the Iflands
lying, ®¢. and thereby commanded him to do and execute all
things that belonged to that Government, and the Truft in him
repofed, according to the feveral powers and directions granted
to the Defendant by the Letters Patents, and Inftruftions with
them given ; or by fuch other powers or inftructions as at any time
thould be granted or appointed the Defendant under the King’s
Sign Manual, and according to the reafonable Laws,as then were,
or after fhould be made by the Defendant, with advice and
confent of the Councel and Affembly of the refpective Iflands:
appoints twelve Men by name, »iz. Sir P. L. H. D. H.W. 8. N.
T.W. F. Witham the Plaintiff, 7. P. 3. 8. R. H. E. §. T. W. and
H. B. to be of the King’s Counfel of the Ifland, during the plea-
{ure of the King, to be affiftant to the Defendant with their
Counfel in the management of the Things and Concerns of the
Government of the {aid Ifland, in relation to the King’s Service
and good of his Subjects there,and gives power to the Defendant,
after he himfelf had taken the Oath of Office, to adminifter to
every Member of the Councel and Deputy Governour the Oaths
of Allegianceand Supremacy, and the Oath of Office : with fur-
ther power to the Governour, by advice and confent of Counfel,
to fummon and hold a General Aflembly of the Frecholders and
Planters there, and to make Laws, Statutes, and Ordinances for
the good Government of the Ifland, and to be as near and con-
fonant, as conveniently may, to the Laws and Statutes of Eng-
land, which Laws were to be tran{mitted, to be allowed by the
King here ; with power alfo, by advice and confent of Coun-
fel, toerect and eftablith fuch and fo many Courts of Judicature,
as he fhall think fit for hearing and determining all Caufes,as well
Criminal as Civil, according to Law and Equity, and to appoint
Judges, Juftices of Peace, Sheriffs, and other neceffary Officers,
for adminiftring of Juftice, and putting the Laws in execution,
provided Copies of fuch Eftablithments be tran{mitted to the
King tobeallowed 5 and with further powér to the Governour to
conftitute and appoint Deputy Governours in the refpective Iflands
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and Plantations, which then were, or thould be under his Com-
mand, to all and every which refpective Governours, the King
by thefe Letters Patents gave power and authority to do and ex-
ecute what fhould be commanded them by the Governour,accord-
ing to the power granted to him by this Commiflion : And the
Governor's Authority to continue during the good willand plea-
fure of the King.

The Defendant further pleads, That after the making of the
Letters Patents, and before the time of the Affault and Imprifon-
ment, viz. 1 Mart. 33 Car. 2. he arrived at Barbadoes, and by
virtue of the Letters Patents aforementioned, he took upon him
and exercifed the Government of that and the other Iflands, and
continued to do {o till the firft of May, 35 Car. 2. when he had
licenfe to return to England. ’ |

That he, before his departure, by virtue of the faid Letters Pa-
tents, by a certain Commiffion under his Hand and-Seal,did con-
ftitute the Plaintiff, in his abfence, to be his Deputy Governour
in the faid Iffands of Barbadoes, to do and execute the Powers
and Authorities granted to the Defendant by the faid Letters Pa-
tents.

That the firlt of Augnf? following, the Defendant arrived at
London in England, that the fourth of May, 35 Car. 2. after the
Defendants departure, the Plaintiff took upon himfelf the Ad-
miniftration of the Government of the Ifland of Barbadoes 5 that
the Plaintiff, not regarding the Truft repofed in him by the De-

“fendant, nor the Honour of that Supreme Place and Office, did

unlawfully and arbitrarily execute that Government and Office to
the Oppreflion of the King's Subjelts, viz. apud Lond pred in
Par & Ward pred'. |
That after the Return of the Defendant to the Barbadoc:, viz.
6 Nov. 35 Car. 2. at a Councel holden, for the Ifland of Barba-
does, at St. Michael's Town, before the Defendant H. . 7. P.
E.S. T.W. k. B. which five are of the twelve named Councel
in the Letters Patents,and Sir Tiszothy Thornhilland Robert Dawes,
Countfel for the Ifland aforefaid, the Plainaff then and there vwas
charged, that he in the abfence of the Defendant misbehaved him-
felf in the Adminiftration of the Government of the faid Ifland
Non tantum, in not taking the ufual Oath of Office, and not ob-
ferving the ACt of Navigation : And by his illegal affuming the
Title of Lieutenant Governour, and altering and changing Grders
and Decrees made in Chancery of the faid Ifland, according to his
own will and pleafure,at hisown Chamber, and altering the Senfe
and Subftance of them, from what was ordered in Court by and
with the confent of the Councel : upon which it was then and
there ordered in Councel, by the Detendant and Councel, that the
Plaintiff Sir Fobz Witham thould be committed to, &¢c. until he
fhould be difcharged by due Courfe of Law : by virtue of which
Order the Plaintiff; the faid fixth of Nov. was taken, ‘and detain-
ed until the 2othof Dec. upon which'day he was broughe to the
Court of the General Seffions of Oyer-and Terminer, and then by
R Court
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Court recommitted, which isthe fame Affault, Taking, and Im-
prifonment, and Traverfes abfgue hoc, that he was guilty of the
Aflaulting, Taking, or Imprifoning him within the time laft men-
tioned at London, or elfewhere then in the Iile of Barbadoes, or
otherwif¢, or in other manner then as before.

The Plaintiff demurred,and the Defendant joyn'd in Demurrer,
and Judgment was given for the Plaintiff 5 and a Venire awarded
tam ad triand’ exitum quam ad inquirend’ de dampnis,&c. and the
Ifiue was found pro guerens’,; and 6 d. Damages,and on the Demur-
rer 500 /. Damages, and Judgment for Damages and Cofts a-
mounting in the whole to 590 L ‘

The Plaintiff, Sir §. Witham, dying , Trin. 2 Wil. & Mar. the
Judgment was revived by Scire Facias brought by Howel, Gray, and
Chaplain, Executors of Sir F.W. quoad omnia bona & catalla fua,
except one Debt due by Bond from Henry Wakefield. And at the
Return of the Scire Fac', the Defendant appears and demurs to
the Scire Faciss, and there is an Award of Execution; and there-
upon a Writ of Error is brought in the Excheguer Chaneher,and the
Judgment wasaffirmed. Then a Writ of Error is brought in Par-
liament, and the General Error afligned.

And here it was argued on the behalf of the Plaintiff in the
Writ of Error, that this A%tion did not lye againft him, becaufe
it was brought againft him for that which he did as a Judge, and
{o it appeared on the Record, according to 12 Rep. 25. that the
Rule {feems the {fame for one fort of Judge,as well as for another ;
that this Per(on was lawfully made a Governour,and {o had all the
Powers of a Governour ; that this was a2 Commitment only till
he found Security, tho’ not fo Expreffed 5 that this is not coun-
{able here in Weftminfler-hall; that he was only cenfurable by the
King 5 that the Charge is fufficient, in that Sir 7. /. had not
taken the Oaths ; that male {8 arbitrarie executus fuit, is Charge e-
nough to warrant a Commitment 5 that this was a Charge before
a Councel of State, and there need not be all the Matters pre-
cifely alledged to juftifie their A¢ts 5 and by the fame reafon Adi-

ons may lye againft the Privy Counfellors here,and enforce them

to {et forth every particular, which would be of dangerous Con-
{fequence ; the Plea might have been much fhorter as only that he
was committed by a Counfel of State,and the addition of the other
Matters fhall not hurt; and that the Charge was upon Oath fhall be
intended 5 no Prefumption fhall be, that the Supream Magiftracy
there did irregularlys’tis a power incident to every Council of State
to be able to commit: This action cannot 1ye,becaufe the Fact is not
triable here 5 the Laws there may be different from ours. Befides
no Altion lies unlefs twere a malicious Commitment, as well as
caufelefs : and that no Man will pretend that an Action can lye a-
gainft the chief Governour or Lieutenant of Ireland or Scotland |
and by the fame reafon it ought not in this Cafe 5 he had a power
to make Judges, and therefore he was more thana Judge 5 and
they have confefled all this Matter by the Demurrer. The Statute
of Car. 1. which reftrains the power of our Councel of State,fup-
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pofes that they could Commit; that in cafe of Crimes there they
are punithable in that places and in Sir Elis Ahburnhan's Cale
there was a Remanding to be tried there, and if {o, it can’c be
examinable here 5 and if not, this Action wiil not lye.  And fut-
ther, that what was done here, wasdone ina Court 5 for fo is a
Councel of State to receive Complaints againtt State Delinquents,
and to direct their Tridls in proper Courts afterwards 5 that there
was never fuch an Aftion as this maintain'd 5 and if it {hould, it
would be impofiible fot a Governour to defend himfeli : Firlt,
For that all the Records and Evidences are there.- 2. The Laws
there differ from what they are here 5 and Governments wonld
be very weak, and the Per{ons iritrufted with them very uneafie,
if they are {ubject to be charged with Actions here for what they
do in thofe Countries, and therefore ‘twas prayed #that the Judg-
ment {hould be reverfed. | .

On the other fide, “twas argued for the Plaintif in the Origi-
nal Action, That this Action did lye, and the Judgnmient on’t
was legal : That {uppofing the Falt done in Ewgland, the Plea
of fuch Authority {o executed at Plymonth, or Portfmonth, or the
like, had beenill 5 for that Liberty of Perfon by our Law is {o

facred, thatevery Reftraint of it muft be juftified by fome law-

ful Authority, and that Authority muft be exprefly purfued :
That here was no Authority to commit ; for that muft be ei~
ther as a Court of Record , or as Juftices of Peace, Conftable,
or other Officer conftituted for that purpofe s that the Ler-
ters Patents are the only Juftification infifted on, and that gives
none; ‘tis true, the power of Committing is incident to the Of-
fice of a Court 3 here’sonly the Government of the Place com-
mitted to Sir Richard Dutton, with a power to ere&t Courts, and
appoint Officers, but none to himfelf : He in Perfon is only au-
thorized to manage and order the Affairs; and the Law of Eng-
land takes no notice of fuch an Officer, or his Auihority 5 and
therefore a Court of Law can take notice of it, no further, or o-
therwife,then as it doth appear in pleading : The Councel is not
conftituted a Court 5 they are by the Letters Patents only to ad-
vife and affift the Governour; and the Governour hath no power
to commit or punifh, but to form and eftablith Courts to do fo
which imports the direct contrary, that he had no fuch power:
The Ends of appointing the Councel, as mentioned in the Let-
ters Patents, are quite different, wiz. to aid the Regent by their
Advice, not to att as of themfelves 3 and if neither the Gover-
nour of himfelf, nor the Councel of it {elf, had fuch a power,
neither can both together haveit: A Court of Juftice is not to be
intended, unlefs the fame be fpecially thewn: Excepting the Cafe
of the common known general Courts of Juftice in Weftminfler-hall,
which are immemorialsif any thing be juftified by the Authority of
other Courts, the fame muft be precifely alledged, and how their
Commencement was, either by Cuftom or Letters Patents : Here it
appears by the Plea it {elf that they had Juftices of Oyer and Tersi-
ner appointed : It doth not appear that he or the Councel were
t
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Judges of things or this kind.  Befides, when a Councel 13 con-
ftituted, as here was Twelve by Name. that muft be the Majoriry,
as is the Dean and Chapter of Femes Cafe, Dawss’s Rep. 47. and
that’s Seven at lealt, which are not in this Cafe. There muft bea
Majority, unlefs the Eretion did allow of a lefs Number. The
practife of the Courts of Weftminfter-hall do not contradict this ,
for there 'tis.a Court, whether more or lefs, and fo it hath been
tume out of Mind. But here’s a new Conftitution 3 and the Rule
holds fo in Commiffions of Oyer and Terminer, if the direction be
fo: as is the Cale in Plowder 384. the Earl of Leicefier's Cafe. If
a Mayor and three Aldermen have Conufance of Pleas, what 2
Mayor and two does is null and void. And if there be no dire-
¢tion in particular for the number, the Law requires the majority.
So that here was no Councel, becaufe but five of them prefent,
The Councel have not the power, but the Governour with
the .Advice and Affent of the Councel; and f{o ought their
pleading to have been according to their Cafe 5" Thatif a Man ju-
{tifies as a Judge to excufe him from an Action, he mult fet forth
his Authority, and the Canfe muft appear to be within his Conu-
fance 5 and fo are multitudes of Cafes, 3 Cro. 130. 2 Leon.pl. 43.
and 1 (r0.153,557, §79,593- 12 Rep. 23, 25. Mod. Rep. 119.
But taking it as a Councel, neither Perfon nor Thing are with-
in its Jurifdiction ; for if their Dodrine be true, that by being
Governour, he is {fo abfolute, as to be fubjet only to the King :
then what Sir Fohn Withan did, being while, and as Deputy Go-
vernour, which is the true Governour to all purpofes iz abfentia
of the other, is not examinable by a Succeffor. But admitting for
the prefent, that by the Law one Magiftrate may be punifhable be-
fore his Succeffor for Mifcarriages which were committed colore
Officii 5 yet here are no {uch Milcarriagés fufficiently alledged to
be charged on him. 1. There’s no pretence of an Oath, nor Cir-
cumftances thewing a reafonable Caufe of ' Sufpicion,one of which
ought to have been. 2.In pleading no Allegation is {ufficient,if it be
{o general , as the Party opponent cant in reafon be fuppoled ca-
pable of making an Anfwer to it 5 and thit is the true Caule why
our Law requires Certainty : He did mule & arbitrarie execute the
Office to the Oppreffion of the King’s Subjects. No Man living
" can defend himfelf on {o general a Charge as this is : for if Iffue
had been taken thereon, all the Adtsof his Government had been
examinable, which the Law never allows : Then the Particulars
are as general 3 1. That he did not take the ufual Oath; and it
doth not appear what Oath, or if any was requirable of a Deputy
Governour,nor who was to adminilter it; {o that zon conftat,whe-
ther ‘twas his Fault or the Governours;befides,that’s no caufe of Im-
prifonment, for any thing which appears in the Plea. 2.Affuming
illegally the Title of Lieutanant Governour 5 that is {o trivial,
as it needs no An{wer; for Deputy Governour and Lieutenant
Governour areall one, locurm tenens is a Deputy, & ¢ contra.
3. Altering of Orders at his Chamber ad libitun,which were made
i Court ; not faid that there was any fuch Court, or what Or-
ders , or where made ; & non tartumt without etium or ve-
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runt etiam, is not a {ufficient pofitive Allegation: not faid that he
was guilty, but only charged ; and not faid how charged, whe-
ther with or without Qath, in writing or by parel :-nor {aid to
be in any {uch manner as that the Councel ought or might receive
it : tho Oath be not neceffary to be mentioned in the Commitment,
vet it ought to be alledged in pleading, becaufe ’tis neceflary to
warrant the Commitment, as was held in the Lord Yarmonth's Cafe
in B.R. Tt could not be to fecure his anfwering the fame, for not {o
exprefled; and ‘tis not faid that Sureties were demanded or denied,
or that he had notice cf the Charge 5 and furely this was bailable.

As to the Query, If conufable here 3 ‘twas argued, That they
had not pleaded to the 7, nor any Matter to ouft the Court of
its Jur’ : If they intended by this Plea to have done that, they
{hould have given %" to fome other Court in {ome other place,
but thisis not done 3 forif anInjury, ’tis relievable fomewhere in
the King’s Deminions; and whether it be {o, or not, is exami-
nable fomewhere : Now here is a Wrong complain'd of, as done
by one Englifh-man to another Englifh-man, and a Fu’" ateache
in the King's Bench, both of Caufe and Perfon, by the Bill filed,
and his Defence to it : befides Fwr' could not be examined in the.
Ezechequer Chamber, becaufe both the Statute and the Writ of Er-
ror exprefly provide againft it, and this Writ of Error
is founded upon that Affirmance, and therefore queftionable,
whether that could be infifted on here » But fuppofling it might,
‘twas argued that the Action lies, for that tis a tranfitory Adtion;
and follows the Perfon wherefoever he comes under the power of
the Common Law Procefs : and that a Man may as well be {ued
in England for a Trefpafs donebeyond Sea , as in Barbadoes, or
the like place ; as for a Debt arifing there by Specialty, or other
Contradlt, that no Body but Pryzae ever denied it, and he did fo
only in cafe of Bonds dated there : That many A&tionshave been
maintained and tried here for Falts done in the [rzdies, notwith-
ftanding {pecial Juftifications to them, and the Trials have been
where the Actions were laid : There was quoted Dowdale’s Cafe,
6 Rep. 47, 48. and 7 Rep. 27. and if otherwife , there wonld be
a failure of Juftice in the King’s Dominions, 32 Hexn. 6. 25. vide
Facksor and Crifpe’s Cafe, Sid. 462. 2 Keeble 391, 397.

“Twas then argued, That whatfoever queftion might be made
about the Trial of the Iffue, if one had been joyned ; yet now
Demurrer being to the Plea , if that Plea be naught, then the
Plaintiff 15 to have Judgment upon his Declaration, and that is
all right.

It was further faid , That the Juftification of {uch a tert or
wrong ought to be according to the Common Law of England
for that Barbadoes is under the fame Law as Englendsand if "twere
not, upon his pleading it muft be intended to be {o; and tho’
they fhould be intended different, yet the Defendant in the A&tion
was obliged to the fame Rules of Pleading : for tho’ the Matter
may juftifie him for an At done there, which would not juftifie
him for the fame A¢ done here, - yet he muft thew that he hath
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purfued the Rules of Law in that place; or in cafe of 1o po-
fitive Laws,the Rules of Natural Equity : for either the Common
Law, or new inftituted Laws, or natural Equity, muft be the
Rule in tnofe places.

"Twas agreed, That according to Calviz's Cafe, 7 Rep. 17. upon
the Conqueft of an Infidel Country, all the old Laws are abroga-
ted ex inftanti, and the King impofes what he pleafes ; and in cafe
of the Conqueft of a Chriftian Country, he may change them at
pleafure, and appoint fuch as he thinks fit 5 tho” Coke quotes no
Authority for it, yet ‘twas agreed, that this might be confonant to
reafoun. But ‘twas denied that Barbadoes was a Conqueft, ‘twas a
Colony or Plantation, and that imports rather the contrary 5 and
by {uch Names thefe Plantations have always gone in Letters Pa-
tents, Proclamations, and Ats of Parliament. But what{oever
may by fome be faid as to Statutes in particular binding there, the
Common Law muft and doth oblige there, for ’tisa Plantation or
new Settlement of Englith-men by the King’s Confent in an un-
inhabited Country 5 and fo is the Hiftory of Barbadoes written by
Richard Ligon, Printed at London 1673. pag.23. fays he, *Twas

.aCountry not inhabited by any, but overgrown with Woods.
And pag. 100. They are governed by the Laws of Eugland. And
Heylin n his Geography, lib. 4. 148. fays, The Englifl are the fole
Colony there 5 they are called the King’s Plantations, and not his
Conquefts 5 and he neither could, nor can now impofe any
Laws upon them different from the Laws of England. 'Twas ar-
gued that even our Statutes do bind them 3 and many of them
name thefe Plantations as Englifh; they have fome Municipal R ules
there, like our By-laws in the Stanneries or Fenns s but that ar-
gues nothing as to the general 5 which {ball prevail when the one
contradicts the other, may be a Query another time.

By the 22 & 23 Car. 2. cap. 26. againft the planting of Tobac-
co here, and for the Regulation of the Plantation Trade, the
Governours of thofe Plantations are once a Year to return to the
Cuftome-houfe in Londor an Account of all Ships laden, and of all
the Bonds, &'c. And they are, throughout the whole A&, called
the King's Englifb Plantations, Governours of fuch Englifh Plan-
tations, to fome of the Englifh Plantations. And Paragr. 10. ‘tis
faid, Inafmuch as the Plantations are inhabited which his Subjects
of England 5 and {o 'tisin 15 Car.2. cap.7. feit.5. and in 12 Car. 2.
cap. 34. they arecalled Colonies and Plantations of this King-
dom of England. From all which tis natural to infer, That the
Rules in cafe of conquered Places cannot prevail here 5 Conqueft
eft res odiofa, and never to be prefumed ;5 befides, °tis the People,
not the Soil, that can be {aid to be conquered. The reafon of
a Conquerour’s Power to prefcribe Laws, is the Conqueror’s Cle-
mency in faving the Lives of the conquered, whom, by the frict
right of War, he might have deftroyed ; or the prefumed Chance
of Subjeftion, which the conquered Prince and People threw
themfelvesupon, when they firft engaged in the War.  But thisis
not pretended to here, tho’ all the Cafes about this Subject were

put
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put below {tairs : Then taking it as the truth is , certain’ Subjects
of England, by confent of their Prince, go and poflefs an unin-
habited defert Country, the Common Law muft be {uppofed their
Rule, as ‘twas their Birthright, and as ‘tis thebeft, and {o to be
prefumed their Choice 3 and not only that,but even as obligatory,
‘tis fo. Whenthey went thither ,. they no more abandoned the
Englifh Laws, then they did their Natural Allegiance 5 nay, they
{fubjected them{elves no more to other Laws, than they did to a-
nother Allegiance, which they did not.

This is 2 Dominion, belonging not only to the Crown, butto
the Realm of England,, tho’ not within the Territorial Realm.
Vanghan 330. fays, That they follow England, and are a part of
it. Then’twasargued furcher, If *twere poffible that it fhould be
otherwife, when did the Common Law ceafe ? On the Sea it re-
mained in all Perfonal Refpets ; If Batteries or Wounds on Ship-
board, Actions lay here : Then the fame held when they landed
there, and no new Laws could be made for them but by the
Prince with their confent.

Befides , Either the Right of thefe Lands was gained to
the Crown, or to the Planters, by the Occupancy 5 and ei-
ther way the Common Law muft be their Rule: It mult be
agreed, that the firlt Entry gained the right, and (o is Grotizs de
jure Belli & Pacis, lib. 2. cap. 8. fef. 6. and thefe Lands were ne-
ver the Kings, tho’ they afterwards fubmitted to take a Grant of
the King. °Tis true, in cafe of War, what is gained, becomes his
who maintained the War, and doth not of right belong to that
Perfon who fir(t poffefled it , Grot. lib. 3. cap. 6. fet. 11. Butin
cafe it be not the effe& of War , but only by force of their firft
Entry, it muft be confidered what Intereft they did acquire, and
certainly ‘twas the large(t that can be 5 for an Occupant doth gain
an Inheritance by the Law of Nations,and the {fame fhall defcend;
then by the Rules of what Law fhall the Defcent be govern-
ed ? it muft be by the Laws of the Country to which they did
originally, and {till dobelong. But then f{uppofing the Lands
gained to the Crown, .and the Crown to diftribute thefe Lands,
the Grant of them is to hold in Soccage, and that is a2 common
Law Tenures why are not their Perfons in like manner under
the Common Law ? When a Governour was fir{t received by, or
impofed upon them,’twas never intended, either by King or People,
that he fhould Rule by any other Law than that of Exgland.
And if it had been known to be otherwife, the number of
Subjects -there would have been very {mall. In thele Cafes
their Allegiance continues, and muft be according to the Laws
of England s and °‘twas argued, that ex confequenti the pro-
tection and rule of them ought to be by the fame Laws , for they
are mutual and reciprocal , wnum trahit alterum 5 and that Law
which 1s the Rule of the one, -thould be the Rule of the other ;
befides,. "tis the Inhabitants, not the Country , that are capable of
Laws, and thofe are Englifb, and {o declared and allowed to be
and confequently there’sno- reafon why the Exglifi Laws thould

not
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not follow the Perfons of Englith-men, efpecially while they are
under the Erglifh Government, and fince the Great Seal goes thi-
ther. = And further, a Writ of Error lies here upon any of their
ultimate Judgments 5 {o fays Vaugharn 402. and 21 Hen. 7. 3.
that it doth {o to all Subordinate Dominions; and tho’ the di-
{tance of the Place prevents the common ufe of fuch Wrir, yet
by his Opinion it clearly lies 5 and he reckons the Plantations
parc of thole Subordinite Dominions. Now a Writ of Error is
a remedial Writ, whereon Rightis to be done, and that muft be
according to the Laws of England ; for the King's Bench, in cale
of a Reverfal upon (uch Writ, is to give a new Judgment, as by
Law ought to have been firlt given. Vaughan 290, 291. fays, It
lies at Common Law to reverle Judgments in any inferiour Do-
minions ; for if it did not, inferiour and Provincial Governments
might make what Laws they pleale 5 for Judgments are Laws
when they are not to be vreverled. Itlay to Jreland by the Com-
mon Law, f{ays (oke 7 Rep. 18. tho’ there had been no Refervati-
on of it in King John's Charter. Then ‘twas inferred, that the
lying of a Writ of Error proves the Laws to be the fame, 7. e. in
general the Common Law to govern:in both places, from the
difference afligned between Irelend and Scotland 5 it lies not to
Scoiland, becaufe a diftin& Kingdom, and governed by diftinck
Laws ; and. it lies to Ireland, becaufe ruled by the fame, and
confequently if a Writ of Error lies on the final Judgment there;
it’s a good Argument that the fame Law prevails there. Thele
Plantations are parcel of the Realm, as Counties Palatine are :
Their Rights and Interefls are every day determined in Chancery
here, only that for neceffity .and encouragement of Trade and
Commerce, they make Plantation-Lands as Affets in certain Cafes
to pay Debts 3 1n all other things they make Rules for them ac-
cording to the common Courfe of Englifh Equity : The diftance,
or the contiguity of the thing, makes no alteration in the Cafe.
And then ‘twas faid, as at fir(k, That this then was the {ame cafe,
as if the Imprifonment had been in England or on Shipboard, as
to the Rules of Juftification 5 that if there were another Law ,
which could juftifie it, the fame ought to have been certainly
pleaded.

As to the Inftructions, thofe do not appear, and therefore are
uot to be confidered in the Cafe, and they fhould have heen fet
forth,and no extraordinary Power is to be prefumed,unlefs thewn,
for every Man in pleading is thought to make the beft of his own
Cafe,and confequently that if ‘twould have made for him,the fame
would have been {hewny and becaufe they are not thewn,they muft
be thought diretive of a Government according to the Laws of
England, fince “tis to a Subjet of this Realm to govern other Sub-
jects of this Realm, livingupon a part of this Realm, and from
the King thereof, who muft be fuppofed to approve thofe Laws
which make him King, and by which he reigns.

F Then
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Then “twas argued, Suppofe this Governour had borrowed Mo-
ney of a Man in the Ifland, and then had returned to Exglend,
and an Altion had been brought for it, and he had pretended to

uftifie the receipt of it as Governour 5 he muft have fhewn hig
Power, the Law, and how he obferved that Law ; the like for
Goods 5 the fame reafon for Torts and Wrongs done vi & ar-
s,

Now the Court below could confider no other Power or Lawto
jultifie this att, but the Common Law of England , and that will
not do it for the Reafons given ; and if it be juftifiable by any
other, it muft be pleaded ; and what he hatly pleaded is not pur-
fued, &c. ‘

~ As to the Commitment by a Council of State, what it means i3
hardly knownin the Law of England 5 and that Authority which
commits by our Law, ought tc be certain, and the Caufe exprefs
fed, asall the Arguments upon the Writ of Habeas Corpws in old
time do fhew 5 but here’s no Councel : and ’tis not faid fo much,
as that nie was debito modo onerat’ : And as to the Demurr’, that
confefles no more then what is well pleaded : And as to Confe-
quences, there’s more danger to the Liberty of the Subject, : by al-
towing {uch a Behaviour, then canbe to the Government by al-
Towing the Action tolyé : And therefore ‘twas prayed that the
Judgment might be affirmed. ‘ o

It was replyed on behalf of the Plaintiff in the Writ of Error,’

That notwithftanding all that had been faid, the Laws there were

different, tho’ the Foundation of them was the: Common Law
that they would not enter into that Queftion, What fort of Title
at firt gave Right to thefe Lands? but that this was a Commit-
ment by a Councel of State: And, as to the Objettion of too
general Pleadings in male & arbitrarie exercendo , &¢. tho' the in-
ducement of the Plea was fo. There were other Matters more
particularly pleaded 5 the altering the Decrees in his Chamber ,
which was fufficient : And as to the Objetion, That “tis not al-
ledged in the Pleadings, that the Charge in Councel againft #-
thanz was upon Oath s they an{fwered, That 'tis not effential, tho’
prudent, to have the Charge upon Oath before Commitment s
Matters may be otherwife apparent. And as to the Objeétion,
That the Warrant of the Councel for the Commitment was not
fhewn 5 they faid that it lay not in their power , becaufe “twas
delivered to the Provo{t Marfhal, as his Authority, for the Cap-
ture and Detention of him, and therefore did belong to him to
keep: And that the Councel, tho’ they were not a Court,yet they
hacf') Jurifdiction to hear the Complaint, and fend him toanother
Court that could try the Crime ; and tho’ it did not appear that the
King gave any Auathority to the Governour and Councel to com-
mit, yet ’tis incident totheir Authority as being a Councel of Statey
the Councel herein England commit no otherwife : and where the
Commitment is not authorized by Law, the King’s Patent gives no
ower forit: But the Government muft be very weak, where the
Councel of State cannot commit a Delinquent, {o as to be forth-
coming
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coming to another Court that can punifh his Delinquency : And
therefore prayed that the Judgment fhould be reverfed; and the
fame was accordingly reverfed.

Philips verfus Bury.

‘ N J Rit of Error to reverfe a Judgment given for the Defen-

'dant in the Court of King's Bench, where the Cafe up-
on the Record was thussy Fjecfione firme on the Demife. of
Painter as Retor, and the Scholars of Exeter Colledge in Oxor ,
for the Rector’s Houfe. The Defendant pleads fpecially, That the
Houfe in queftion is the Freehold of the Reftor and Scholars of
the Colledge 5 but hefays, That he, the faid Dr. Bury, was then
Redtor of that Colledge, and that in right of the Retor and
Scholars he did enter into the Mefluage in queftion, and did E-
ject the Plaintiff, and {o holds him out 5 abfgue hoc, That Painter
the Leffor of the Plaintiff, wasat the time of making the Leafe,in
the Declaration, Rector of that Colledge, & boc paratus et veri-
Jrcare, &c. '

The Plaintiff replys, That the Meffuage belongs to the Retor
an Scholars, but that Painter the Leflor was Rector at the time of
the Leafe : & hoc petit quod inquiratur per Patriam,&c. and there-
on Iffue is joyned, and a Special Verdict.

The Jury find that Exeter Colledge is and was one Body Po-
litick and Corporate, by the Name of Rector and Scholars Colegij
Exon’ infra Univerfitar’ Oxor’, that by the Foundation of the Col-
ledge there were Laws and Statutes by which they were to be go-
verned ; and that the Bithop of Exeter, for the time being,and no
other, at the time of founding the Colledge, was conftituted by
virtue of the Statute concerning that Matter hereafter mentioned,
ordinary Vifitor of the fame Colledge, fecundun: tenorem & effe-
Gum flatut’ eam reme concerment’, That the Bifhop of Exeter,
who now is, is Vifitor according to that Statute. Then they
find the Statute for the Elettion of a Reltor prout, &c.

Then they find the Oath required of the Reftor, That {o
long as he thould remain in that Office, he fhould be true and
faithful to the Colledge, and its Lands , Tenements, Poflefiions
Ecclefiaftical and Secular, Rights, Libertiesand Priviledges, and
all its Goods, movéable and immoveable, would keep and de-
fend, and all the Statutes, Ordinances, and Cuftoms of the Col-
ledge he would obferve, and endeavour that they fhould be ob-
ferved by all Scholars , Graduates and Under-graduates, &e.
That he would occafion no Trouble or Grievance to any of the
Scholars contra jufbitiam charitatem & fraternitatem, But according
to the be(t of his Judgment and Confcience, he would caufe due

Difcipline to be ufed according to the form of the Statutes of the
| ' Fo2 Colledge :
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Colledge : That he would maintain and defend all Suits: for the
Colledge, but never begin one wherein any Difadvantage or great
Prejudice may happen to the Colledge, without the deliberate con-
fent of the major part of the Fellows. And if any variance
happen between him and the Scholars , and the fame be not end-
ed within ten or twenty Days, by the Sub-rettor, Dean, and
three Senior Scholars of the Colledge, that then he would ftand
to the direction of the Chancellor, or in his abfence, of the Vice-
Chancellor or his Commiffary, and his Award would faithfully
obferve, & ff contigerit me in pofteruns propter wea demerita, fen
canfas in ftatut’ content’ juxta formam flatutorum ab officio meo ex-
pelli fen alias amoveri, omnibus & [ingulis juris & faF remediis

. per. que vel que petere me polfine reconciliari vel in integrum reftitui

circa premiffa quantumcungue alizs probitat’ & vite merita mihi Suf-
Fagentur in vim pacti rennncio in b fcriptis, and that he would
({);?{erve the Statutes, according to the plain Grammatical Sence,
Sc..

Then they find another Statute, Si quis Scholarinn: wvel Elelo-
rum, be conviCt of Adultery, Incontinency, herefis pertinacis, wil-
ful Homicide, manifeft Perjury, frequent Drunkennefs, alterinf-
que publice turpitudinis, before the Rector, Sub-retor, Dean, and
five other Sentor Scholars, or the major part of them, with the
eonfent of the faid Rector, he fhall be ipfo facfo expelled, nulla a-
lia monitione premiffa. And in the fame Statute (which is incitu-
led de caufis propter quas Scholares privari debeant, & de diffent:on;-
bus fedandis) ’tis farther eftablithed , guod ff aligua difcordia ira
rixe ant diffentionis materia (quod abfit ) iu ditto Collegio fuborta fit,
qualitercungue inter quofcungue Scholares , aut alios in ditko Collegio
zzorantes, niff fic diffentiones intra unum diem intra fe concordent
tunc celerius cautivs & melins quo fieri potuit per predict Recforem,
vel in ejus abfentia Sub-reforem, O tres Scholares, ex prafentibus in
Collegio omnino Seniores intra biduum fedetur & pacificetur bujufiro-
di diffentio 5 ffvero ipff ad eand’ fedand® non fufficiant, tume I e-
or (affumpto febi Sub-reFore, Decano, & aliis quinque Scholariims
ozmino Senioribus per quos verif” fedari poterit) fummarie & de pla-
no eam_examinat ficgue finis difcordie, ire, diffintioni, & jurgij
bujufmodi, favore, partialitate , ira, odio, & invidia giibufcunque
ceffantibus intra tres dies lapfum illius bidui immediate fegicires in-
pornatur : & quicquid Rellor cum pred’ wvel major’ parte eornidem
duxerit ordinandum & agendum per partes difcordantes firmiter in
virtute eoruns juramenti obfervetur & executioni abfque coniradiitione
cujufcunque demandetur : nec liceat alicui de disfo Coll:gio cHjufcun-
que gradws ant fRatus extiterit occafione vixe jurgij ant diffentionis in-
tra dictum Coliegium ant exira intra eofdesr orte vel mote profecutionens
Jacere, aut litem aliguam movere vel aliguent impetere, ant ad judi-
ciuns trabere,coram afiquo judice extrinfeco Ecclefiastico vel Secular’ Jed
voluntus omnino quod hujufimodi jurgia ire rixe difeordia @ diffentio-
nes (que per Dei gratiam raro ant nunguam contingent) per perfonas
predict aligna ordiratione bona fen concordia terintinentur & finientur.

t The
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The Jury finds, That trom the Foundation of the Colledge
there was, and yet is, guidam ordo Scholiarium, vocat’ veri & per-
petui Scholares, and that by the Seatutes, every Scholar who hath
paffed his Probation Year, and is approved to be a true and per-
petual Scholar, {hall take an Oath before the Reftor, or in his
ablence before the Sub-rector, &c. to obferve the Statutes of the
Colledge, - and to endeavour that others -obferve them too, or o-
therwile to undergo the Penalties on them inflicted, without
contradiftion, according to the trne form and effect of thefe Sta-
tutes: To obey all Injunctions, Expofitions, and Conftructions
by the Reverend Bithops, Succeflors of the firft and original
Founder, fuper dubiis Statut’ emergentibus ad eofdem Epifcopos ex
confenfu Reéloris O majoris partis Scholarinm delat’ faciendis : to be
true to the Colledge, neither to do, nor wittingly to iuffer to be
done, any Prejudice, Damage, or Scandal to the fame, to obey,
affilt, and reverence the Rector, Sub-reftor, &c. and other Su-
periours, Scholars iz licitis ac honeftis & maxime in eorune conven-
tionibys & in negotiis Collegij quatenus Statwta jubent aut requirant
efteCtually to obey all Directions and Owders of the Rettor, Sub-
rector, & c. to mainwain and defend the Rights and Liberties, the
honefty and good fame of the College, and its Scholars, &, I-
tens [i contingat me pofthac per Reltorems ant in hujnfmodi rebys ha-
bentes intercffé corrigi, & puniri, ant a dicti Collegii fuftentatione eji-
ci & expelli, excludi, privari, wvel antovers preter weea forfan demse-
vita, ipfune Reorem fen alios perfonas fen eorum aliquem. occafione
expulfronis-vel corveitionis hujufmodi nunquam profequar’, moleftabo,
vel inguietabo, per me alinme vel alios, fen ab aliis profequi vel mole-
ftari feu inguictari ea de canfa quantum in me fuerit permiitan: : fed
fponte fimpliciter vel abfoluse, omni altioni, contra Reiorens ant alios
diiti Collegij Scholares quomotlo libet appellationi & querele in ea parte
faciendis, ac quorunmscungue literar inmpetrationi precibus primcipune,
prelatorum, procerum, magnatum, & abiorwve quorumcungne quibus
posE ad jus vitulum © poffelfionem vindicandum veconciliari, ac qui-
bufcungue juris & falti remediis per que me petere poffes: integrum re-
[Hitui, quantumcunque alias rihi probitatis & vite merita [uffragan-
tur, in vime pacti renuntio : 'To be jult and impartial in Election
of Scholars, not to reveal the Secrets, c. not to defert the Col-
ledge to be of another, without licenfe, .

The Jury further finds, That according to the Statutes there
are probationary-Scholars, who are to be fuch for a Year, before
they be admitted to be true and perpetual Scholars, and thateve-
ry one chofen in for a Probationer, fhall {wear that he cannat
certainly expend above four Marks per Aznuz: 5 to be true to the
Colledge, and not to reveal Secrets to its fcandal, prejudice, or
danger ; not to make or procure any Conventicles, Confpiracies,
or Contraéts again{t the Ordinances and Statutes of the Colledge,
or the honour of the Colledge or the Redtor ,&¢. to promote
Peace there, & ff contingat me (quod abfit) juxta formam & exi-
gentian Statutor’ a pradicE Collegio expelli [er amoveri per ReiForem
& alias perfor’ in hujufmodi expulfione intcicoffe habentes,&c. in like
manner as the perpetual Scholars {wear. Then
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Then the Jury find the Statute de Vifitatione reciting how prone
‘Mankind is to Evil, and Time changeth the beft things, and that
‘tis impofiible to make Laws, but by Mif-conftrution, Fraud, or
other Praltife may be diffolved, thathe confided in the Bifhops of
Exeter his Succeffors (quos dicti Collegij Patronos & vifitatores relin-
guimus ) that thofe who are brought thither through fervent Cha-
rity, being inflamed with Chriftian Faith, might watch to the
preferving that Nurfery, that the Statutes and Ordinances of the
Colledge might be ftudioufly obferved, Vertue and Learning be
nourifhed, their Poffeflions and Goods, {piritual and temporal,
may flourith, their Righits, Liberties, and Priviledges may be de-
tended : Ea de caunfa licéat Domino Epifcopo Exon’ qui pro tempore
fuerit, & nulli alij nec aliis quoties per Rectorem dicti Collegij & in
cius abfentia Sub-rectorem & quatuor alios ad meinws ex [iptem maxi-
mee fenioribus Scholaribus fuerit requifitys, necnon abfgue requifitione
wlla de quinquennio in quinguenninm fewel ad diftumn Colleginm per fe
vil fuum Commiffar’ quem duxerit deputandum, libere accedere s cui
quidens Reverendo----He gives full power upon all Arricles in ‘the
Statutes contained, and other Articles concerning the Eftates, Ho-
nours, or Profits of the Colledge, to interrogate and examine the
Reétor, Scholars,and elet,and to compel them by Oath,and Cen-
fures if need be, to fay the Truth, andall Crimesand Offences of
the faid Colledge what{oever, Commiffa & in ea vifitatione Com-
perta, according to the quality of the Offence to punifh and re-
form, and to do all things requifite quoad eoritm correlionen &
reformationens etiamfi ad deprivationem fen amotioncws Relforis Sub-
retlovis aut alterius cujufquam ab adminifiratione fua vel officio frve
ad amotionem alicujus Scholaris vel Elelti ab eodem Collegio, Statut
& Ordinationibus id exigentibus, procedere contingat :  Stat infuper,
that none iz dictis vifitationibuys in dicto Collegio faciend’ contra Re-
Corers Sub-reclorem ant aliquene alinm ipfius Collegij quemcungne dicat
deponat fen denunciat nifi quod verum crediderit fen de quo publica vox
vel fama laboraverit contra eundem in virtute jurantenti ab eo priws Col-
legij preftiti: Ordinantes praterea ut Dominus Epifcopus Exon cunm in
perfona propria vifitare ant premifs’ facere dignatur., Reftor & duo
Scholares ex prefentibys maxime Senioribus unant in Collegio refectio-
nem quadraginta folidor expenfas non excedentem eidews Epifcopo bu-
militer (5 reverenter offerent. Commiffario autess curs prewmiffa fece-
rit duas refelliones inCollegio vel viginti folidos per marus Reloris de
bonis Collegij perfolvi concedimus pro omnibus laboribys & expenfis in
hanc Canfam tam in itinere quam in Oniverfitate tempore bujus vifta-
tionis. Itaque Dominus Epifcopys quadragini’ folid Commilfarins vero
viginti folid in uno & eoders anno pro allu vifitationis ad fumptus Col-
legij non excedat 5 nec inceptam aliquam vifitaticnem wltra duos dies
proxime fequentes, aut ex canfis urgentilfinis & rarilfimis ultra tres
dies prorogari ant continnari ullo patlo volumus fed lapfo © afto illo
biduo & quando de canfis predi wlterins prorogatur triduo tranfadls
ea ipfa vifitatio illa pro terminata & diffoluta babeatur.

¥ | E:
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Et i gue in ea comperirent corrigenda & reformanda que Lrevitate
tenporis corrigere & reformari non potucrintyea refkori in [eriptis tra-
dat, quieaomnia fecundum forman &~ exigentiam [Ratutorum fine di-
Latione quantum in_ eo erit corrigere & reformaretenchitur fub pena
contemptws : Then in the Name of Fefzs, and asthey will anfwer
it at the laft Tribunal, that neither for fear, hatred, favour, ill-
will, wvel prece , wel pretio, they do or neglect todo any of the
Premifes, &.

Statuimus preterea, ut Redfor [ubrector [cholares aut alins quifpianm
enjuscungs fortis didki collegii fuper Exceffibus wel deliciis in Vifisati-
onibuys & inquifitionibys per dilfum Bpifcop’ Exon wvel ejus commriffa-
ritm ut permittitur faciendss accufarws vel deteius copie comperiorum
vel detelorum Fujufmodi tradidi aut oftendi ant nomina detegenti-
e non oftendantur : fed fup’ iifden conepertis ant deteliis ffatim co-
tam Epifcop’ vel ejus commifJario perfonaliter refpondeat ac correFio-
nent debitam fubeat pro eifdem fecund’ tenor fatur’ ceffantibus quibns-
cungs provocationibus appellationibus querelis & alits juris & faii
remediis per que ipfius correftio & punitio deferri fen impediri vale-
at.

Si taren ad privationem ant inhabilitatem reloris aut expulfionens

Jeolaris alicujus ‘per Epifcop aut ejus commiffarinm agatur : tum often-
dantur ei deliGa, quibus [{ non potuerit rationabiliter & honefle re-
Spondere fuamqy innocentianm probabiliter oftendere, & fefe fuper ob-
jellis jufte purgare, amoveatur fine appellatione ant ulteriori remedio
Dummodo ad ejus expulfionernz concurrat confenfus Recoris & trium
ex feptems maxinte [eniovibus Scholaribus tunc in univerfitate prafents-
bus 5 fine quornme confenfu irrita’ fit bujufmodi expulfro & nulla ipfo
falto : & in fup Eﬁ contra Recforem ad amotionem ab officio per hu-
Jifnodi Domini Epifcay commiffarinm, -stianm confenticntibus guatn-
or ex [epiem maxinee [enioribys Jupradiltis procedat’ non neganius ei
onnes exceptiones defentiones juftas & honeflas, apud ipfum Don'
Epifcopun Exon dummodo ulterins non appellat, non obftante hac or-
dinatione praglff bt aliis quibufcungue.

The Jury further find, thatin another Statute, propter quas cau-
Jus Reitor officio privari deber. 1t is thus, Cum bono providogqy Re-
Gore nibil fit utilins 5 & imprudenti, inepto, indigno, penitys inba-
bili, criminofonibil fit deteftabiling : fatuimus wt Rellor quicunque
propter terrarum, temementoruns, veddituum, poffelfionum fpiritualiune
ant temporalinm [ua culpa diminutionem fen alienationens, vel prop-
ter detractionen ablationewms alienationenr illicitarr bonorume & rerume
ipfins Cellegii, infaminn, adulteriums incontinentiamqs negligentiam
intolerabilem., berefin pertinacenm homicidinm voluntarium, perjurinm
manifeftumsy crebram ebrietatenm, & proprer longioreme abfentiam o
Collegio quame Statuta permittunt, vel procurationem fui [ibi officii per
largitiones inboneftas datas dandas vel promiffas , wel quacungs via
ant modo illicito, & propter ufuram, fimoniam., aliamve canfans ipfum
Rectorene reddentem criminaliter irregularen: vel aliter penitus inbabi-
lems, necnon propter infirmitatem infetivam & contagiofd’ perpetnanm,
cuijus occafione non poterit abfy; fcandalo officium bujufmodi exercere,

ab €0 penitus amoveatur, Ad cwjws amotionem boc modo procedainr,
viz,
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viz. ut flatim vel [altere inter quindecim dies. poftquam aliquid pre-
miflor’ commiferit vel in eornm alignod inciderit, prizo per [ub-re-
Forem affiftentibus ei quings [tholaribus maxime fenioribus diiti Colle-
gii moveatnr Relfor eigy bonis rationibus [uadeant ad voluntarie ce-
dendum officio : quod fi (ponte inter iriduum cedere noluerit, tunc
intra oifo dies poft hujufmodi monitionens fubretoris affenfu & tefli-
wonio omninm perpetuornm fcholarinm dicti Collegii, wvel falteme wra-
joris partis eornndem, denunciabit’ Domino Epilcopo Exon qui pre
tempore fucrit, per duos ipfiys Collegii [cholares ommino [eniores,
eun litteris aliquo figillo anthentico, ac figno & fubfcriptione alicujus
Notarii publici fignatis, wel falters loco figilli authentici, fubfcriptione
SubreGoris, ut prefertur, & majoris partis fcholarium ac motarii pub-
lici figno communitis canfas defelfus crimina exceffus wvel enormia
Redtoriis continentibuys |, provifo quod omnes hujufviodi atteftantes,
ac teftimonium perhibentes, prius taltis facrofanitis Dei Ewangeliis
corans fubretore, ipfoprimum id coram illis prefentante, ac deinde a
[fngulis cornm id exigente, jurabunt, quod non per invidiam, maliti-
ant odinme vel timorem, nor for love nor honour of any other
to be promoted to the place, nor for Emulation nor Envy, or
by Conipiracy or the procuration of any other they did teftifie
it, but merely from a- good zeal and love for the College, and
the good Eftate thereof : that the Bifhop or his Vicar, de canfis
criminibus excelftbus & defeckibus comtra vellorem propofitis fumans
& de plano © extra firepitum judicialem cognofcat, and if by fuffi-
cient proof he find the Accufation true, he fhall immediately re-
move him from his Odfice and Adminiftration, and enjoyn the
Scholars to proceed to the Eleftion of a new Rector, according
to the form of the Statute aforelaid : Ceffantibus appellationibys—
guerelis ant cujuscungs alterivg Juris & falli remediis quibws hujufmo-
di amotio valeas impediri amt differri, que omnia irrita effe volumys
Statuinmus © decrevimusipfo faifo. ' "

The Jury find further, that Queen Elizabetly, I. Martii anno
regni ejus offavo, makes this Houfe which gyas %ﬁ)re a Hall,
to bea College, and confirms the Statutes, and cohltitutes them
a Body Corporate, and that one Sir Willian: Petre, being willing
to fupply the wants of the College, makesaddition to the Reve-
nue, and to fome defetive Statutes, &c. '

Then they find that before the time of the demife in the Decla-
ration, viz. 16. OFob’ Anno V. Mar’ 1.0ne Fames Colmer, A. M.
was Convitted before the Rector , Sub-Rector, and five Seni-
ors, of Incontinency, with one dnn Sparrow, and therefore was
Expelled 5 that he Appealed to the Bithop of Exeter; that 21{t
of Febrnary, 1689. he made his Commiflion to Dr. Masters,
which Commiffion, is found in hec werba , reciting that 'tis com-
plained by (. that he was unjuftly Expelled, and therefore ap-
points Dr. Maflers to hear and determine the fame : that the Com-
miffary proceeds to the execution of that Commiffion and 22th
Martii ; he comes to the College and fits in the Chappel with a
notary publick, and Colmer appears, and the Reftor and the reft
did not 1 then he Adjourns to the Hall, and Summons all the

' Parties
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Parties to attend there, and there Dr. Bury made and exhibited a
Proteltation in Writing under their Hands, fetting forth the Qath
of a Fellow not to Appeal and Proteft again{t his Authority, to
examine it ; thereupon, the Doctor proceeds and examines the
Falt ex parte, and Reverfes the Sentence,and Reftores Colwer, wiz.
25 Martij, becaufe the Procels was not tranfmitted.

Then they find that the 16th of May , the Bithopiflued his Ci-
ration to the Rector, or Sub-Rector, for a General Vifitation, to
be held the 16th of Fuze, in the Chappel of the Colledge; and
accordingly the 16th of Fune, the Bithop comes to the Colledge,
and to the Door of the Chappel, which was fhut up 5 and that the
Porter was fubject to the Government of the Retor, and bound
to obey his Commands, in fhutting or opening the Doors 5 and

certain of the Scholars did then offer 7% area Collegij, a certain’

Writing under their Hands , protefting againft the Vifitatdon,
as within time, by reafon of Dr. Mafters’s Vifitation : This is re-
fufed by the Bithop : The Bifhop then Adminiftred an Oath to

Webber, of the Service of Citation ; and then he called over the

Names of the Rector and Scholars who appeared not ;5 and not be-
ing admitted into the Chappel, he departed. )

~ Then upon the 21{t of Fuly, he Summons a Vifitation upon
the 24th of Fuly, and the 23th of Fuly, the Rector,&c. protefted
again{t the intended Vifitation, infifting on their Statutes, which
by Oath they are bound to obferve,and this under their Common
Seal. Then the Bifhop upon the 24th of Fuly , receives the Pro-
teltation, quatenws de Fure 5 thenthey departed, refufing toagree
to his Vifitation ; Tenof the Fellows appeared, and {ubmitted; the
“ reft were pronounced Comtumeacions for not appearing : Then he
Adminiftred {everal Interrogatories, to difcover Matter of Accufa~
tion againft the Reftor and Fellows. In the Afternoon the Ab-
fentees were called again, and declared in Contempt,and the Fel-
lows Sufpended, and Adjourned to the 25 5 and then Dr. Herze
was deprived for having a Living inconfiftent with his Fellow-
thip; Dr. Bury is pronounced Contumacions, fed de pena in eune
infligend” duxit deliberand’ : Then the 24th he calls for the Ad,
alturs quendans coram o decinmo fexto die Julij ulf Elaps’ die aliss
fhatut’ pro wifitatione hujus Collegij expedit’ enndemane altuns proparte
procefs’ bujus negotij vifitationis haberi decrevss. Then he Adjourns
to the 26th, and then he deprives Dr. Bury for Contumacy, with
the Confent of Four of. the Seven Senior Fellows not Sufpended 5
Twelve having been Sufpended.  And they find further,That the
Four Fellows which Subfcribed the Sentence of Deprivation,
were not of the Senior Fellows, unlefs by the Deprivation of
Dr. Herne, and the Sufpenfion of George Vernon, Thomas Leth-
bridge, Benjamin Archer, Samuel Adams, and Philip Thorne 5 all
which fix, half the number of the Sufpended, were Seniors tothe

Confenting Scholars.

G Then
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Then they find that after this Sentence, Painter was eletted in-
to the Rectorthip, Concurrentibas omnibus requifitis 5 ff predid Of-
ficium Recforis eo tempore fuit vacans; and that Dr. Bury, 1 Fune,
Anno Jac.2. & femper poflea nfque fententiam predic’: fi [entensia in
contrar’ mon valeat [emper poftea fuit © adbuc et verus & legitinius
Rector Collegij pradift.

That Williame Painter as Rector, and the Scholars of the f{aid
Colledge did make the Demife in the Declaration, and thereon the
Plaintitf entred, and Dr. Bury enterson him, and holds, and yet
doth held him out,zods & forma prout in nar’' ,&C. fed utrum fuper
toran materiam predicf locus ReGoris per privation’ prediftam pred®
Hrthuri legitime vacavit nec ne the Jury are ignorant , & /7 per inde
locks predil legitine vacavit tunc pro querent’ & fi non, tunc pro
Defendent’.

It was argued on the behalf of the Plaintiff in the Writ of Er-
ror, That this Judgment wasillegal; and the general Queftion
was, Whether this Sentence of Deprivation, thus given by the
Vifitor againf{t Dr. Bury, did make the Rectorfhip void as to him,
and {o confequently gave a Title to the Leflor of the Plaintiff,
But upon this Record the Queftions were two: 1. Whether or no
by the Conftitution of this Colledge, the Bifhop had a Power in
this Cafe to give a Sentence. 2. Suppofing that he had fuch a
Power, Whether the Juftice of that Sentence were examinable in
Weftminfler-hall upon that Action ?

~And 1. ’twas argued, That the Bifhop had fuch a Power to
give a Sentence 5 and it wasagreed that he could make his Vifita-
tion but once in five Years, unlefs he be called by the Requeft of
the Colledge 5 and if he comes uncalled within the five Years, his
Vifitation would be void : But yet the Vification of the 24th of”
July was a good Vilitation, and confequently the Sentence upon
it is good 3 that there was no colour to make Dr.Mafiers’s coming
in March to examine Colmer’s Appeal upon the Vifitor’s Commif-
fion, to be a Vifitation ; and that becaufe it was a Commiffi-
on upon a particular Complaint, made by a fingle expelled Fel-
low, fora particular Wrong and Injury {uppofed to be done to
him, and not a general Authority to exercife the Vifitatorial Pow-
er, which is to inquire into all Abufes, &c. Colmer complains
that he was expelled without juft Caufe, and feeks to the Viiitor,
for redrefs, they having expelled him for an Offence, of which he
thought himfelf innocent 5 and the Vifitor fends his Commifar
to examine this particular matter. Then ‘twas urged , That tho’
a Vifitor be reftrained by the Conftitutions of the Colledge, from
vifiting ex officio, but once in five Years 5 yet as a Vificor, he had a
conftant ftanding Authority atall times to hear the Complaints,
and redrefs the Grievances of the particular Members 5 and thatis
part of the proper Office of a Vifitor to determine particular
Differences between the Members, and thus is Listletor’s Text, [oiF,
136. that complaint may be made to the Ordinary or Vitiror,
praying lj}im that he will lay fome Corretion and Punifhment for

j

the

\



4 Phjl.i‘ps verfs Bury.,

43

the fame, and that fuch Default be no more made, &c. And the
Ordinary or Vifitor of right ought to do this,cc. and fo was it
held in Appleford’s Cafe in the Court of King's Bench, who was
expelled upon a like occafion as Colmer was ; he appealed to the
Bithop of Winton, who was Vifitor, and he confirmed the Ex-
pulion, and held to be good uvpon the Appeal ; for the hear-
ing of Appeals is a ftanding, fixed, conftant Jurifdi&ion. Vi-
fiting is one At or Exercife of his Power, in which he is limited
as to time 5 but redrefling of Grievances is dnother, and his proper
Office and Bufinefs at all times.  "Tis the Cafe of all the Bithops of
England, they can vifit by Law but once in three years, but their
Courts are always open to hear Complaints and Determine Ap-
peals 5 fo that here, tho’ but one Vilitation can be in five years
without requeft, yet the Power and Authority to hear and exa-
mine any difference between the Members, and to relieve a-
gain{t any particular Injury, that’s continual, and not limi-
ted.

Then ’twas argued, That tho’ what was done upon the 1614
of Fune, was with an Intention to Vifit, yet being denied to
enter the Chappel, where the Vifitation was appointed to be held,
it was nones; and his Calling over the Names, was only to
know who hindred the Vifiting 5 and his making an A& of it
afterwards, or adminiftring an Oath at the time, can never be
called one 5 tho’ it hath been below faid to be a tacking that of
Fune to that of Fuly : but that cannot be , for then it continued
much longer than was intended 5 nay, much longer then it can
by the Statutes of the Colledge, for that is to ceafe in three
days. 4 .
}Irt turns rather the other way 5 having been hindred in Fune,
he makes an At of it in July, in order to call them to an account
for it, as fora Contumacy, and to bring them to Judgment at
his Vifitation : "Twas no more then taking an Affidavic of the
Service of a Citation. |

The appointment of a Vifitation in the Hall was occafioned by
the Obftruction met with at the Chappel; and ‘twould be a very
ftrange Conftrution, that when he defigned a Vifitation, and
was hindred, that the Hinderance and his Inquiry about it thould
be called a Vifitation 5 and a former Contumacy in oppofing an
intended Vifitation, fhould prevent their being {ubject to an adtu-
al true one.

Then ’twas argued, That there was no neceflity that there
thould be the Confent of the four Senior Fellows to the Depri-
vation of theRelor 3 and by one of the Counfel "twas owned,
that if fuch Confent bad been neceffary, the Sentence had been a
Nullity : But as this Statute is framed, ‘twas argued, that the Bi-
fhop might deprive tho they did not concur, for thefe Rea-
fons :

1. By the Statutes, the Bithop for the time being, is made the
ordinary Vifitor of Exeter Colledge, and that where any one is
Vifitor of a Colledge, he hath full and ample Authority to De-

G 2 prive
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prive or Amove any Member of the Colledge guatenus Vifitor.
2. There is an exprefls Power given to the Bifliop to proceed to
the Deprivation of the Rector, or the Expulfion of a Scholar 5
and ‘this in his Vifitation. And 3. The qualifying words do not
reftrain it to be with the Confent of the four Fellows; the word
is Deprivatio as to the ReCor, and Expulfio as to the Scholar
tho’ they are {ynonymous as to real Senfe, yet by this Statute
they are differently applied : Thenit fays, If the Bifhop do proceed,
&c. that only relates to the Cafe of a Scholar, becanfe the word
there ufed is Expulfio, which is never applied but to the amotion
of a Scholar 5 and it is impoflible to relate to the Rector, for then
he mufk confent to his own Deprivation, for his particular Confent
is‘mentioned and required,and that is not to be expeted : And in
this cafe , the Confent of the Senior Fellows, without that of the
Reltor, is not fufficient. ' ' ‘
But then the fublequent words are, That if the Rector be depri-

wed by the Bifhop's Commiffary, with the Confent of the Semior i el-

lows, he may appeal to the Bifhop : "Tis true, the Rector hath thae
liberty, if the Commiffary do deprive him ; but there are no
words that do abridge the Bithop’s own Power. The Commiffa-
1y’s Power is reftrained by thofe words, To have the Confent, &c.
but the Bithop’s own Power hath no fuch qualification.

It is objected, That ’tis unrealonable to imagine a greater Pow-
er in the Vifitor, over the Reftor, then over the Scholars.  But
the Queftion is not, What was fit and reafonable for the Founder

~ to have done? but to confider, upon perufal of the Statutes, what

he hathdone ?  Suppofe he doth give fuch an abfolute Authority,
tis what he had over the thing granted 5 he might have referved
to himfelf a Power of Revocation, or’ what other Power he
thought fit 5 and by the fame reafon he might give the like to a
Vifitor of his appointment; and having done fo, it muft be fup-
pofed that he had fome Reafons for {o doing. The Rector hath
a Priviledge, notto be deprived without the benefit of Appeal,
if ‘twere by the Commiffary : The Scholars have no Appeal.  He
might think fit to truft the Rector with his Vifitor the Bithop, as

{uppofing more care would be taken by him of the Head of the

Colledge, then of Inferiour Members.

But the Query is not, What Reafon induced the Founder to
make thofe Appointments?> He was Mafter of his own Charicy,
and might qualifie itas he pleafed 5 and he hath given it under
this qualification, That the Bifhop is made Vifitor, and might de-
prive the Reftor, as he hath done, according to the Statutes and
Conftitutions of this Colledge. |

‘Then 2. the fufficiency of the'Caufe of this Deprivation is ne-
ver to be called in queftion, nor any Inquiry tobe made in I¥es?-
minfler-hall into the Reafons or Caufes of fuch Deprivation, if
the Sentence be given by him that is the proper Vifitor, created {or
by the Founder, orby the Law. o

“Twas
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"T'was urged, That there are 1n Law two {orts of Corporations

aggregate, confifting of many Perfons fuch as are for Publick
Government, and f{uch as are for Private Charity. Thofe that are
for Publick Government of a City, Town, Myftery, or the like,
being of Publick Concern,are to be governed according to the Laws
of the Land, and to be regulated and reformed by the Juftice of
VWeftminfter-hall 5 of thefe there are no private Eounders, and con-
{equently no particular Vifitors : There are no Patrons of thefe 5
they only fubfift by virtue of the King’s Letters Patents, or Cu-
ftom and Ufage, which fuppofes Letters Patents , and are {up-
ported and raled by the Methods of Law : Therefore, if a Cor-
poration be made for the Publick Government of a Town or Ci-
ty, and there is no Provifion.in the Chagter. how the Succeflion
fhall be, the Eaw fupplies the Defett of that Conflitution, and
fays it fhall be by Election, as Mayor, Aldermen, and Common-
Council-men, and the like 35 and fo is 1 Rolls Abridg. 513.
- But private and particular Corporations’ for Charity, Founded
and Endowed by private perfons, are {fubject to the particular Go-
vernmentof thofe, who Eret them : therefore, if there be no vi-
ficor appointed 5 in all fuch cafes of Elemofinary Corporations,
the Law doth appoint the Founder and his Heirs to be Vifitors :
They are Patrons, and not to be guided by the common known
Laws and Rules of the Kingdom s but fuch Corporations are as
to their own Affairs to-be governed by the particular Laws and
conftitutions afligned them by the Founder. '

Though fome have faid, that the Common-Law doth not ap-
point any Vifitation or Vifitor at all 5 yet’tis plain, that it doth
in defet of a particular appointment 5 it makes the Founder Vi-
fitor 5 and it is not at his pleafure whether there fhall be a Vifitor
or not, but if he is filent during his Life-time, the right wili
defcend to his Heirs, and-{o is Yelo. & 2 (Cro. where it is admit-
ted on all hands, that the Founder is Patron, and as Patron, is
Vifitor, if no- particular Vifitor be affigned, 8. Edw.7, 8. 8 Affis’
29.'9 Hen. 6. 33. 1 Infh. 96. fo that Patronage and. Vifitati-
on, are neceflary confequents, one upon another ; for this Vifi-
tatorial Power was not introduced by any Canons or Conlftituti-
ons Ecclefiaftical, it is an appointment of the Law j; it arifeth
from the property which the Founder had in the Landsafligned to
{upport the Charity : And.as he is the Author of the Charity,the
Law gives him and his Heirs a Vifitatorial Power, 7.e. an Authority
£0 infpect their Actions,and regulate their Behaviour as he pleafeth:
For it is not fit, that the Members who are indowed, and that
have the Charity beltowed ‘upon them, fhould be left to them-
felves, but they ought to purfue the integtand defigns of him that
beftowed it upon them. o 4_ o
- “Where the Poor are not incorporated, 7. e. they who are to
have the Charity, but Traftees are appointed, there is no Vifira-
torial Power, becaufe the intereft of the Revenue is not vefted in
them 3 but when they who are to enjoy the benefit of the Gift are
incorporated, there to prevent all perverting of the Chariry there

the
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the Law doth not eftablith a Vifitatorial Power: and it being a
Creature of the Founders, ’tis reafonable that he and his Heirs
thould have that Power, unlefs it were devolved elfewhere.

"Twas further argued, that in our Old Books deprived by Pa-
tron, and deprived by Vifitor areall one, for this Authority to
vifit is a benefit that naturally {prings out of the Foundation, and
it wasin his power, if he pleafed, to transfer it to another, and
where he hath done fo, the other will have the fame rightand Au-
thority as the Founder had.

There’s no manner of difference between an Hofpital and a
College, exceptonly in degree ; An Hofpital is for thofe that are
poor and mean, or Sick, &¢. a College is for another fort of per-
ions, and to another intent, the former is to maintain and {up-
port them, this is to Educate them in Learning, that have not o-
therwife wherewithal to doit: But ftill it is much within the {ame
reafon of that of an Hofpital ; and if in an Hofpital, the Ma-
{fterand Poor are incorporated 5 °tis a College having a common
Seal to act by, though it bears not that name, becaufe it is of an
inferiour degree 5 and in both cafes there muft be a Vifitar, as
both are Elemofinary.

A Vifitor being then of neceflity created by the Law, (as 8 Edy.
3. 69, 70. Every Hofpital is vifitable, if lay by the Patron, if
Spiritual by the Ordinary,) he is to Judge, and he may Expel 5
and as it is 8 4ffis’ 29, 30. he may deprive; the only Query is,
if he were Vifitor at this time, forithath been and muft be agreed
on all hands, that Quatenns Vifitor, he might deprive 5 if he be a
Vifitor as Ordinary, there lieth an Appeal from his deprivation,
but if as Patron, there’s none 3 and then that deprivation, whe-
ther right or not, muft ftand.

As to the Objection, that ‘tis not the Sentence of a Court, and
therefore not Conclufive 5 °tis not material whether it be 2

~ Court or not, but the Query is, if he had juri{dition and conu-

fance of the Perfon and thing, and if he had, then his fentence
holds: and where the Founder hath not thought fit to dire& an
Appeal, no appeal lies, nay not to the Common-Law Courts :
the Founder having put all under the Judgment of the Vifitor,
it muft continue fo : He might have ordered it, that the Re&tor
fhiould continue only during the pleafure of the Vifitor, but
now he hath left it to his wildom according to the Sta-
tutes.

Heisa Judge not only in particular by appointment, but as he
is Conlftituted a Vificor in general 3 then in pleading of a Sentence
of deprivation,there is no neceflity of (hewing the caufe, the caufe
is not traverfable even ina Vifitation, {ois Raffal. 1. 11 Hen.7.27.
7 Rep. Kenne's Cafe. 9 Edw. 4.24.

Suppofe this Reftory had been a fole Corporation, and not
part of a Corporation aggregate, as it is, Confifting of Re&or
‘and Scholars, and Dr. Bury had brought an affize, and this de-
privation had been pleaded, it had been good to have faid that
the Viﬁt;r certis de Canfis ipfum adirde moventibus, had deprived

him :
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him: every thing that is traverfable muft be expreffed with cer-
tainty, but the caufe need not be foin this Cafe.

Now “tis {trange,that pleading a Sentence withouta Caufe,thould
be good, and the finding of a Sentence in like manner in a {pecial
verdict {hould not be good : If in Pleading it be not traverfable,
‘tis the {tronge{t Argument, that the Caufe is not to be inquired
into 5 the having no Appeal doth not leflen the validity of the
Sentence , it doth enly fhew the Retor’s place , not to be
{o certain and durable, asin other cafes they are, where Appeals
areallowed.

The Cafe of Caudrys, in the High Commiffion Court, is as
ftrong 5 a Sentence of deprivation, no Appeals, and the Sentence
found and’no caufe thewn,yet held good: 'tis noAn{wer to fay,that
that was by the Ecclefia(tical Law, how is it the Ecclefiaftical Law,
that a2 Man fhall be concluded by one Sentence without Appeal
HO, it was, becaufe ‘twas by a Court that had J»r’ and the Sen-
tence was not the weaker, or the caufe of it more inquirable, be-
caufe there'sno Appeal. |

“Twas by the Ecclefiaftical Conftitution, that the Commiflio-
ners had that Power, but that was eftablifhed by the Law of the
Land, and fo is the Vifitatorial Power, the one Authority is as
much derived from the Law as the other.

_ Bird and Smith's Cafe in Moore’s Rep. deprivation for not con-
forming to the Canons held good in like manner.

As to the Cafe of Coneney in Dyer. 209. and that in Bagges’s
Cafe, 11 Rep. 99. theyare the {fame as to this matrer, though in
TwoBooks, an affize becaufe no Appeal ;5 he quotes Books for
it, but upon a pernfal they will not warrant the diftinction, for
the party is as much concluded in the one Cafe as in the other:
‘tis reafonable to fufpect that Cafe not to be Law:, becaufe that is
impracticable, which it is brought to prove. The Head of a
College cannot maintain an Affize for his Office of Head(hip : He
hath not fuch an Eftate as will maintain that writ, therefore to
give that inftance againftus, is hatd, the Rector hath no fuch
fole Sezin, the whole body of the College have an intereft there-
in: Hehath no Title to the Money in his own Right, till by con-
{fent they are diftributed, and after fuch diftribution, ‘tis not the
Reftor’s Money, but Dr. Bury’s 5 He is the only vifible head of
the Body in deed, but has no fingle right.

In Adppleford's Cafe, the like Argument was drawn from this
Cafe for a Mandamws, and infilted that he might have an affize,
but faid by the Lord Hales, that that was impoflible : and in
truth, there’sno difference between this Cafe and that of a Mar-
damus, there was a return that he was removed, pro crimine en-
ormi, and Appealed to the Bithop of WWinton, who confirmed the
amotion, and the particular caufe was not at all returned, and
held good, becaufe there was a local Vifitor, who had given a
Sentence, and all parties were concluded by it, the fame being
done by the Power of that Government, which tike Founder had

thought fic to put_them under: |
Now
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Now ’‘twas argued from hence, That this was an exprefs Cafe,
If the Caufe of the Deprivation be examinable in the Courts of
Common Law, why not upon a Mandamus aswell as in an Eject-
ment. The Lord Hales in that Cale of dppleford,took it for clear
Law, That the Serterice was as binding asa Judgment in an Af-
fize : He ismadea Judge, and his Per{on particularly defigned
by theFounder, but he hath his Authority from the Law; and

. fince the Founder hath trufted the Matter to his Difcretion , ’tis

not to be fulpected that he hath done, or will do otherwife than
right.

. gThfen in the next place ‘twas argued, That there doth not ap-
pear any Injuftice in the Sentence, and confequently it ought to
be prefumed Juft ; Credence is to be given to a Perfon that exer-
cifeth Judicial Power, if he keep within his Juri{di&ion. The
Law hath refpect not only to Courts of Record, and Judicial Pro-
ceedings in them 5 buteven to all other Proceedings, where tlfe
Perfon that gives his Judgment or Sentence, hath a Judicial Au-
thority ; and here’s no Fault found in the Sentence; the Jury
have not fo much as found the Matter and Ground of it to be
untrue in Fact, or infufficient in Law.

Then ’twas urg’d, That the Caufe of Deprivation here was
juft, it being for Contumacy. If the Bithop had power to vi-
fit in Fune, as he had, and was hindred by their fhacting the
Doors, whereupon he went away without doing any thing,
and came again in J#ly, when he held his Vifitation, and they
behaved themfelves Contumacioufly, and refufed to fubmit to his
Authority 3 this was comira cfficiic fui debitum 5 ’tis reafon-
able that both Head and Members fhould fubmit to the Vifitor;
Contumacy is a good Caufe of Deprivation, and upon good rea-
fon, becaufe it hinders an Inquiry into all other Caufes : ‘Twas
held fo in Bird and ‘Smith’s Cafe, and in Alen and Nafp’s' Cafe 5
quia fuit refralfarins - Now tho Contumacy be not one of the
Caufes mentioned in the Statutes, yet ‘twas certainly contrary to
their Duty 35 turning their Backs upon the Vifitor, not appearing
upon Summons, refufing to be examined, was an Offence, and
contrary to what the Statutes require. Heis to infpect the ftate
of the Colledge, and each Member’s particular behaviour; and
now when the Vifitor comes to make {uch an Inquifition, and the "
Head or the Members withdraw themfelves, and will not appear
to be examined, if this be not a good Caufe of Deprivation ,
nothing can be, for that nothing elfe can ever be inquired
imnto. '

As for that Statute which refers to the Caufes for which aRe&or
may be deprived, it doth not relate to a Deprivation in a Vifita-
tion 5 but thews the manner, how the Colledge is to proceed, if
he be guilty of fuch Offences ; they may complain at any time to
the Vifitor, if he wafts the Revenues, or behave himfelf fcanda-
loufly, and upon requeft will not refign, and they may Article
againft him out ofa Vifitation 5 but when he comes to execute his’
Power in his quinquennial Vifitarion, heis not confined to pro-

: ceed



Philips werjus Bury

ceed only upon the Information of the Fellows, but s to inquire
into all the Affairsof the Colledge, and may proceed to depriva-
tion as he fees Caufe. Now Contumacy is a caxfz of a Forteiture
of his Office, which is {ubject to the power of the Vifitor by the
original Rules of the Foundation ; and to evade or contumaci-
oully to refufe or deny a Submifiion to that Power, is an Offence
againdt the Duty of his Place, and confequently a juft Caufe of
Deprivation 5 fo that upon the whole Matter, ‘twas inferred and
urged, that the Bifhop hath a Vifitatorial Power vefted in him t@
deprive the Reftor without confent of the four Senior Fellows.
And 2. that the Juftice of the Sentence is not examinable in IWeft-
minfler-hall.  And 3. that if it were, and the Caule neceffary to
be thewn, here wasa good one, an affronting the very Power of
Vifiting, and fetting up for Independency, contrary to the Will
of the Founder ; and therefore it was prayed that the Judgment
{hould be reverfed. '

On the other fide, ‘twas argued by the Counfel with the Judg-
ment, That this Sentence was void ; that twas a meer Nullity -
that this proceeding bad no Authority to warrant it ; and that it
being done without Authority, °tis as if done by a meer Stranger;
and whether itbe fuch an A&, or not, isexaminable at Law 5 for
that the Power of a Vifitor muft be confidered, as a meer Au-
thority or a Truft, and it isone, or rather both, and then either
way tis examinable 5 for every Authorityor Truft hith, or oyght
to have, {fome Foundation to warrant it 5 and if that Foundation
which warrantsit, hath limited any Rules or Directions,by which
it is to be executed, then thofe Direltions ought to be purfued ;
and if they are not, ’tis no Execution of the Authority given, or
Truft repofed 5 and if not, ‘tisa void Adk, a meer Nallity, and
confequently “tis that of which every Man may take notice and ad-
vantage.

Then ‘twas faid, That it muft be agreed that of a void thingall
Perfons may take advantage, and conteft it in a Collateral Achon,
and thataltho’ ithave the form and femblance of a Judicial Pro-
ceeding : and for this was cited the Cafe of the Marfbaljed’s , 10
Rep. 76. as a full Authority ; the Refolation was, That when a
Court hath no Jurifdidtion of a Caufe, there all the proceeding
is coram non judice, and A&ions lye againft any Perfon pretend-
ing to do an A& by colouir of {uch Precept or Procefs , without
any regard to its being a Precept or Procefs ;5 and therefore the
Rule, gui juffic judicis aliquid fecerit, non videtur dolo malo feciffe ,
quia parere neceffe e§¥, will hot hold, where there is no judex, for
“tis not of neceflity to obey him who is not Judge of the Caufe 5
and therefore the Rule onthe other fide is true, judicium a non fue
judice datum, nullins e$¥ momenti 5 and {o was it held in the Cafe
of Bowfer and Collins, 22 Edw. 4. 33. per Pigot, and 19 Edw.4.8.
And therefore if the Court of Consmon Bench held Plea of an Ap-
peal of Felony, ’tis all void ; but it muft be owned, that the
meer erroneous procedure of a Court which hath a General Jurif-

H diction
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diction of the SubjeCt Matter is not examinable in a CoHateral A-
&tion, whether upon true Grounds, or not ; and yet if it be a
limited Juri(diction, and thofe limits are not obferved , even that
1S coram non judice 5 and holds with refpect to Courts held by
Authority of Law, which are much {tronger then the Cafes of
Power created or given by a private Perfon. A Sheriff is bound
by Law to hold his turn within a Month after Michaelmas, and
he holds it after the Month, and takes a Prefentment at that time,
if that be removed into the King's Bench, the Party thall not an-
{wer it, but be difcharged, becaufe the Prefentment was void, &~
coram non judice 5 for that the Sheriff at that time had po Autho-
rity 5 and yet in thac Cafe his Authority and Jurifdiction extend-
ed to the Perfon and Thing: The fame Law for a Leet, unlefs
?ugcom warrants the contrary, and then that Cuftom muft be pur-
ued.

The Commiflioners of Sewers have a limited Authority ; and
if the number of Perfons, or other Requifites mentioned 1n their
Commiffion, be not purfued, what they do which exceeds it, is
void ; and yet they have a kind of Legiflative Authority 5 {o is
it in Sir Henry Mildmay's Cafe, 2 Gro.336. and there they had an

“Authority both of Thing and Perfon, but did not obferve the

Raules prefcribed in the Gift of that Authority, according to the
23 Hen. 8. cap. 5. and no reafon could, or can be given for that
Refolution, but that it was a particular limited Authority : And
then, to apply this to the prefent Cafe, the Sentence in queftion
«can no more aggrieve the Defendant, then an Order pronounced
‘or made by a noz Fudex, it it be not agreeable to the Power given
by the Statutes 3 and this appears further from Davis’s Rep. 46.
where the fame Diftinction isallowed.

Nay, in {fome Cafes, the Award of a wrong Procefs is void 3
as if by a Steward of a Mannor Court, that a Capias thould iffue,
where the fame doth not lye, but only an Attachment, Turvile
and Tipper's Cale, Latch. 223. A Court of Pypowders hath Jurif-
dition of an Altion of the Cafe s yet if it holds Plea of Cafe for
Slander, “tisall void, tho’ the words were fpoken within the
Boundaries of the Fair, becaufe the Jurifdiétion is limited 5 {o that
if the Thing, the Time, the Perfon, or the Procefs, be not
regarded according to the Authority given, ‘tis all void, and an
Advantage may be taken of it by any Body, where the Plaintif
Claims or makes his Demand by colour of {uch Act.

“T'was further argued, That the Realon given in that Cafe of
Latch, is, becaule the Cuftom which gave him his Authority,
gave him notice that fuch Procefs did not lye 5 and if any Man
hath by our Law any Eftate, Right, or Priviledge, by any par-
ticular means, he is bound to take notice of all the Conditions
and Qualifications annexed thereto : And the Reafon isjuft, be-
caufe the fame means, by which he had notice of the Benefit, gives
him notice of the reftri¢tive Limitation and Penalty,and {o was it
held in the Cafe of Fryand Porter.

By our Law no Benefit can accrue toa Man by a Judgment gi-

ven
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ven on a Thing arifing extra poteftatern Curie, in cate of a particu-
lar and limited Jurifdiction ; as inthe Cale of Kingftown upor Hull,
Slarch 8.which held Plea of Debt upona Bond made extraFur .
and a Fud’, and Capias execated, and an Efcape 5 and no Acticn
lay for the Efcape, becaufe all was void, and corane non Fudice :
In the fame Dook, March. 117, 118. Dye and Olive's Cale, in
Falfe Imprifonment, Plea that he was Serjeant at Mace belonging
to a Courtof Record, and that a Warrant was direfted to him to
Arreft the Plaintiff pro quodam Contemptn, and held not good, be-
caufe not fhewn, in what Action, and how within the Jurifdicti-
on ; and if not within it, ‘twds coram non judice , and void, ar-
gued by Rols and Maynard. .

Then ‘twas argued, That this was 2 limited qualified Power ;
that the Vifitor was a Creature of the' Founders 5 and if it had
been the Heir of the Founder, he had been as much bound and
reftrained by the Statutes, as a Stranger: and tho’ the Law fhould
be agreed to be, as is pretended, that it appoints 4 Vifitor, yet
{till (whether he be the Heir or Nominee of the Founder ) he is
an Officer only within the Limits and Rules of the Foundation ,
and the Statutes made thereupon : As he hath a Vifitatorial Pow-
er only over this Colledge, {o he hath it only after the manner in
which ’tis given to him. | .

If the Founder had made no particular Vifitor, but yet had ap-
pointed that the fame fhould be vifitable at fuch a time, and in
fuch a form, he himfelf had been bound by thefe Rules 5 and if
he would have been fo confined , with much more, or at leaft
with the fame Reafon, ought his Nominee 5 for cujus efF dare,
ejus it difponere 5 and every Argument which hath been urged
tor the Reltor’s being {ubjett to the Rules of the Foundation,
may likewife be applied to that of the Vifitor: He that made the
Vilitor, may reftrain,(hape,and modifie the Power which he gives
him : He might have made him Vifitor only once in his Life, or
only upon Requeft, and have left all other Juri{diction to the
Rector and Fellows. ‘ |

But further, here he is found to be Vifitor only fecunduns for-
neam flatut’ & vigore fatwy’, and to execute thofe Statutes 5 and
that which makes him a Vifitor, makes him fuch thus and thus
qualified, and no otherwife : whatfoever Power or Authority the
Name or Office of a Vifitor may import ex vi termini , no
Man can fay but this Vifitor is controuled by the Statutes, which
make him {o; now had there been no Statutes, he had never been
Vifitor 5 then thefe Statutes making him a Vifitor, upon particu-
lar Termsand Conditions, Times and Occafions; extrathefe Terms
and Conditions he is no Vifitor atall 5 this feems plain and natu-
‘'ral : Sothat if he exceeds the Bounds prefcribed to him as Vifitor,
he doth not act as Vifitor 3 for all Powers, Authorities, and Ju-
rifdictions, efpecially fuch as are created by private Perfons, muft
ve executed according to the expreis Inftitution , or plain mean-
ing of the Party that created them, and according to the Circum-

ftances, with which he hatl circumfcrib’d them: So is the Rule
H ~ in
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in Berwicks Cale, 5 Rep.94. and 1 Inft. 113.and 258. An Ex-
ecutor is an Officer or Perfon inftrufted, which is taken notice of
by the Law, vet in his Creation he may be limited gnosd the E-
{tate in one Country, or guead one Particular, and he can’t in-
termeddle any further ; but Adminiftration fhall be granted as to
the re(t.

Then ’ris obfervable, That this Statute Vifitor is not a-Court of
Record, nor any Courtat all, but rather like an Arbitrator under
certain Directions, he can neither meddle at another Time, or
with other Matters, or in other Manner, then what is prefcribed.
But admitting it a {ort of Judicature, here’s no Appeal or Writ
of Error, or Prohibition or Mandamus lies 53 nay , the Vifitor
himfelf cannot relieve again{t his own Sentence, or reftore the
Party deprived the next day 5 but the Place being vacant, a right
of EleCtion accrues to the Fellows 3 ’tis therefore unreafonable to
{fuppofe him not reftrained, or that his Ads, if exceeding the Li-
mits and Rules {et him, {hall be conclufive and binding.

This is likea Lay-Hofpital , ‘tis not a Religious Body , tho’
{ome calt it mixt 3 and in cafe of Temporal Lay-Oftices,there mult
be fome Remedy at Law, asis 13 Rep. 7o. fo is Dyer 209. and
3 Inft. 340. Where no Appeal is allowed, another Examination
muft be admitted 5 and thus {eems the 8 A4fif. pl. 29. tho’ it hath
been quoted on the other fide 5 If the Warden of an Holpital be
irregularly deprived, he fhall have his Remedy at Law s and
13 4f2f° 2. to the fame effet : Bagges's Cafe , 11 Rep. repeats the
fame Cafe, which fhews Coke’s Opinion to concur with it; and
tho’ an Affize doth not properly lye, yet the meaning is, he fhall
have Relief, 7. e. fuch Suit at Law as is proper to his Cafe: The
fame Diftinction is allowed in Dr. Sutor’s Cale, Latch.229. And
that a Remedy is given by the Law in this Cafe of a Temporal
Property, feems to be plainly affirmed in the Statute of 24sHe».8.
cap.12. And further, Tho' ftri¢tly and properly it were not of
Common Law connufance, yet it falling incidently to be a Que-
{tiort upon trial of a Title, the Court before whom that Suit de-
pends, muft examine that incident 5 as in cale of an Iffue, law-
tully joyned in Marriage or not, the Trial fhall be by Certificate
of the Ordinary 5 but if it be a Queltion upon the Trial of a
Title to Land , the Matter fhall be tried and judged without Cer-
tificate.

The wifldom of our Law hath been {uch, as very rarely to traft
any of the Courts of Juftice with the final determination of mat-
ters of Law in the firlt Inftance 5 and °‘twould be ftrange that
this Cafe of a Vifitor thould ftand fingle by it felf. Befides to
prevent a failure of Juftice, the Law doth of neceflity admit of
feveral other provifions and methods of Examination or Tryal,
than what the {ubje&t matter or perfon would properly in their
own nature require, elpecially in point of remedy and relief, as
appears in Dorwmer’s Cale, 5 Rep. 40. and 1 Inft. 54. 2 Roll's A-
bridg. 587. nc;w here is no other remedy, nor other way* of trial,

for
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tor. Deprivation is not triable by Certificate, butonly incale of an
Ecclefiaftical perfon.

As to the Objeltion from Appleford’s Cafe, Sid. 71. there that
Writ was fully anfwered, and they could not Examine into the
truth and falfity of that Anfwer, but muft Jeave thie party to his
Action ; and it doth notthence follow, That in an A&ion.there’s
no remedy : But the {trongeft Objection is, thar in pleading a

Deprivation, you need not thew the Caufe, and it muft Le taken

for jult and good, as Moore 781. Fones 393. Moore 228. 2 Roll’s
Abridg. 219. 9 Edw. 4. 25. that need only thew by whom : All
thefe {tand upon the fame foundation, they were*by Authority
Ecclefaftical, and muft ftand till Repealed ; and even thofe Ca-
{es of the High Commiflion Court, they were by the courfe of the
Ecclefiaftical Law, which was f{aved to them by the Provifo, in
1 Eliz. and therefore fhall be intended {o, till the contrary ap-
pear : and eventhere ‘twas, debito modo privatys, which implies,
all due requifites 5 but here the whole is difclofed, upon a{peci-
al Verdit; ’tis not found here, that he was duly deprived 5 but
that he was deprived after fuch a manner, which if it appears to
have been without Authority, muft be null: Asto Ley’s Opinion
in Davis 47. that a Sentence of Deprivation in cafe of a Dona-
tive byanOrdinary, was effeCtual in Law, till Reverfed’s that’s
not Law, for’twasall coram non judice, Bro. Pra&munire 21. Nat.
Br.42. the Ordinary cannot vifit a Benefice Donative.

Then they Object, That this 15 an Elemofinary intereft, and

the Reltor took it under thofe terms of {ubjection to {uch a Vi-
fitor, but that is the Queftion, what thofe terms are, and the
confequences ot {fuch an Opinion may be dangerous to the Uni-
verfities, thofe Nurferies of Learning and good Manners, ’tis to
make them too precarious and dependent upon will.

And as to the pretence that the Land was the Founders, and he
might difpofe of it at pleafure, it was anfwered, that before the
Gift, the Lands and the Profits and the Ownerthip were all {ub-
ject to the Common-Law, and the Owner could not give fuch a
Power asis pretended, no more than he could oblige all differen-
ces about his Eftate to be finally determined by a particular per-
fon, and his Heirs or Succeflors : no Abfolute Power can be fixed
in this Nation by Cuftom, but rather then the fame (hall be al-
lowed, the Cuftom fhall be void 5 1 Inff. 14. Davis 32. 2 Roll’s
Abridg. 265. Copyholds were Anciently at mere will and pleafure,
but the Lord is now obliged to, and by certain Rules: by our
Law the Power of Parents over Childrenis qualified and reftrain-
ed ; ’tis no Argument, to fay that the Vifitor comes in loco or vi-
ce fundatoris , for the Alienation and the Statutes did oblige
‘even himfelf : and though perhaps if no Statutes had been made,
his Vifitatorial Power had beenmuch larger, vet fince ’tis limitted
to unce in five Years, and his Ats to be with others confent, ’tis
as muchas if he had given the Colledgea priviledge of exemption
by Words Exprefs, trom any Vifitation, at all other times, and
in all other manners. than thole which are mentioned : then was

Cited



54

Philips verfis Bury. k

Cited the Cafe of Terry and Huntington, in Scaccar’ Trin. 20 Lar.

JI. in Hardres's Rep. 480. before Sit Matthew Hale, Trover for
Goods, feized by Warrant of the Commiflioners of Excile, the
Query was, when they adjudged low Wines to be firong Wines
perfectly made, upon 12 Car. IL cap. 23. whether it might be
drawn in Queftion again by an Action in Weftminfler-Hall, and
held it might, though they were Judges, and though the Statute
gavean Appeal 3 and the reafons given there feem to reach this
Cafe, becaule they had a ftinted limitted Jurifdiction, and that
implies a Negative, oiz. that they fhall not proceed at all in any
other Cafes 5 and that {pecial Juri{dictions might be and frequent-
ly were circumfcribed, 1. with refpect to place, asa Leet or a Cor-
poration Court 5 2. with refpeét to perfons, as in the Cafe of
the Marfbalfea 5 3. with refpet to the fubjelt matter of their Ju-
rifdition : And if Judgment be givenin another place, or upon
other perfons, or about other matters, that all was void and co-
rase non judice; and though ‘twas objelted, that {trong Wines
were within their JurifdiCtion, and that ‘twas only a miftake in
their Judgment ; yet it appearing upon the {pecial Verdict, thae
they were'low Wines, the Action was held maintainable 5 chis is
{o plain, it needs no Application.

Then it was argued,that this Sentence was void, 1. becaufe there
was no Authority to vifit at this time,there having been aVifitation
by the Commiffary within five Years before 5 that no words in the
Statute make him aVifitor generally,but only fecund fiat’ 1.e. upon
requeft, or without requeft, « quinguennio in gquinquenium, Semel,
now here’s no requeft found 5 then the A& of Dr. Mafters as
Commiffary is an exercife of the Vifitot’s Office 5 Colmer's Appeal
was to the Bifhop as Vifitor 5 Seszel. implies a negation of ha-
ving it more frequent: according to Grammar, it {ignifies once
and not oftener or,once for all: 1t Sezel comes alone,without any
other Particle, then ‘tis but once, and if with another, as ze Se-
mel’tis not once, or never : and the ficeat Seazel can have no other
Conftruction 5 itcan’t mean once at the leaft,as was argued below,
efpecially as oppofed to requeft : and no Argument can be drawn
from the neceflity of frequent Vifitations, for that Evils ze not
to be prefumed ; and overinferior Members,there’s a Power in the
Rector and four Seniors : now Dr. Maflers was not requefted by
the Colledge, nay, they proteft againft it in fome Degree, i. .
fo far asrelates to Colmer'srefiitution 5 the Oath of a Scholar being
againft Appeals : and the Oaths and the Contents of them are to
be deemed part of their Conftitution 5 But {fuppofing that Bufi-
ne(s might be examined as a thing proper for Confideration,
when an inquiry is made into the State of the College; and the
admiflion, continuance, and removal of the Members is certainly
one Article of fuch inquiry, yet that muft be done in Vifitation,
and as Vifitor, for there’s no other Power found in the Verdict
but that. : L

2. Admit-
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2.Admitting that no Action of Dr.Mafers to be Vifitation, yet this
Sentence 1s void, becauizit held above three days, andthe Statutes
{ay, after three days it fhall be taken proterminas’ & difolut’. On
the16.0f Fune he comes with intention to vifit,doth an At proper
to his Othce and Bufire(s,examines the Summoner about the Citati-
on s if he had come and only examined and made no Decree, it
had been a Vifitation 5 and either ’tisa guinguennial one of it
{elf, orit isa Commencement of one, and either one way or o-
ther, it makes the Deprivation void : ’tis afterwards entred asa
Vifitatorial Act 5 Eundem aifum pro parte bujufmodi ncgotii Vifira-
tionis haberi decrevit, and then he adjourns 5 ’tis no Argument to
fay that he was hindred, for he might have proceeded iz abfen-
tia 3 and if the 16th of Fune be tacked to it, 'tis longer than the
time : There needed no formal adjournmens,for that he is Autho-
rized to proceed in a Summary way 5 ‘tis no {uch abfurdity ;5 call
thataVifitation which was in {fome {ort hindred, {ince notwithf{tan-
ding the obftruction fome Ats were done, and more might have
been by adjourning to another place.

3 Here was no fuch caufe as could warrant a Deprivation,it was
not one of the caufes mentioned in the Statutes,which are not dire-
{tions merely, but they are the conftituent Qualifications of the
Power ; and Contumacy is none of the caufes, nay, here is no
Contumacy at all : The Offence of the Sufpended Fellows, was
only amiftake in theirOpinions, and the Doctors was no more ;
and ’tis not a Contumacy for refuling to anf{wer to, or for any
Crime within the Statutes, for there was none of the Crimes men-
tioned in the Statutes laid to the charge of the Retor 5 if the
Crime charged had incurred Deprivation, perhaps a Contumacy
might be Evidence of a Guilt of that Crime, and fo deferve the
fame Cenfure 5 but Contumacy in not confenting to a Vifitation
can never be fuch, efpecially when the confenting to a Vifitation
is not required under pain of Deprivation.

4. Admitting the Vifitor legally in the Exercife of his Office ,
that here was caufe of Cenfure 5 thatthe Caufe or Crime was’ de-
ferving of that Punithment which wasinflicted ; that Deprivati-
on wasa congruous Penalty for fuch an Offence : yet twas argu-
ed, That this Sentence was void ; for that the Vifitor alone was
in this Cafe minns competens judex, becaufe his Authority was par-
ticularly defigned to be exercifed with the confent of others,which
.was wanting in this Cafe: This was the {ame as if it had required
the concurrence of fome other Perfons Extra Colleg’ then that fuch
a concurrence was neceffary, appears from the words of the Sta-
tute, his meaning feems plain vpon the whole, torequire it. A
greater tendernefs is all along fhewn to the Reltor, then to the
Scholars, ‘tis fine qitorum confenfu irrita erit hujufmodi Expulfio &
vacua ipfo fato : and the Sentence it felf fhews it neceflary, be-
caufe it affirms it {elf to bemade with {uch confent 3 and it canuot
be thoughtthat the Rector thould be deprivable without their con-
fent, when the meaneflt Scholar could not.

Then
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Then here’s no fuch confent, for ‘tis not of the four Seniors,
but of the four Seniors not Sufpended ; now this doth not fulfil
the Command of the Statute, for the Sufpenfion doth not make
them to be no Fellows, a Sufpended Fellow isa Fellow though
Sufpended 5 a Sufpenfion makes no vacancy 5 the taking off of the
Sufpenfion by Sentence or by Effluxicnof time, doth make them
capable of alting {till, without the aid of any new Election, and
they are in upon their old choice, and have all the priviledges of
Seniority and Precedency as before.

If they ceafed to be Fellows by the Sufpenfion, then they
ought to undergo the dnunme probationis again, and to take the
Oaths again : In cafe of Benefices or Offices, Religious or Civil,
Ecclefiaftical or Temporal,tis {o 5 a Sufpenfion in this Cafe is on-
ly a difabling them from taking the Profits during the time it
continues: And ’tisno Argument to fay, That their Concurrence
was not neceffary, for that they had withdrawn themfelves, and
were guilty of Contumacy 5 for that a Man é:uilty of Contuma-
cy might be prefent, if withdrawn from the Chapel, he might be
in the Colledge, or in the Univerfity , and 'tis not found that
they were abfent : and then their Confent not being had,the Sen-
tence was void and null, and confequently no Title found for the
Leflor of the Plaintiff in the Altion below.

It was replied in behalf of the Plaintiff, much to the {fame effect
as ‘twas argued before, and great weight laid upon the Contuma-
cy, which hindred the obfervance of the Statutes 5 that by allow-
ing fuch a Behaviour in a Colledge, no Will of the Founder could
be fulfilled, no Vification could ever be had 5 and all the Statutes
would be repealed or made void at once 5 that tho’ this Crime
was not mentioned, ‘twas as great, or greater than any of the
reft 5 that here was an Authority, and well executed,and upon a
jult Caunfe, and in a regular manner, as far as the Retor’s own
Misbehaviour did not prevent it 5 and therefore they prayed that
the Judgment might be reverfed : And upon Debate the fame was
reverfed accordingly.

Note,. That in this Cafe there was one Doubt conceived before,
and another after this hearing : The firlt was, If 2 Writ of Er-
ror lay in Parliament immediately upon a Judgment in the Kizg's
Bench, without firlt reforring to the Exchequer Chamber 5 but up-
on perufing the Statute which erets that Court for Examination
of Errors, it appeared plainly that that At only givés the Eledti-
on to the Party aggrieved to go thicher ; that it did not take away
the old Common Law method of Relief in Parliament, and fo
hath the Praltife been; but upon Judgments in the Excheguer
Court, the Writ of Error muft firlt be brought before the Lord
Chancellor, and cannot come per faltur, into Parliament , becaufe
the Statute in that cafe exprefly ordains, That Errors in the Court
of Exchequer fhall be examined there ; and {o held in the Cafe of

the
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the Larl of Jdacclesfield and G&r ol venor,
The other Doubt was ratfed by a Motion in 5. 2. for ihe
Covrtto give a now ]uagmsm upon the Reverial above , and

miited on, that'to;vghz io to be, aswas dere i the Cafe ut‘

st
pals and Special Plea, and Judgment in 0. 1L.for the Dotendu
and upon Writ of wrror in th: -,xc/’qu} Chaiier, the }u/l
was Reverfed 3 and upon the Recorid r°tumw o the ,\;.-gs
Bench, they gave Judgment that the Platneid (hou'd recover con-
trary to the firlt Judgment: for otherwife they Oid , the Law
would prove dete@ive 5 and a Precedent was thewn in Wiach
coinb’s Cale, 38 Eliz. wheu thp ame Couriz was taken 5 and tf
like Rule was made Mich. 1 IV, & Mar. upu the Reverial of tl
Judgment inter Claxton ver f Swzﬁ which is entred Afich,2 jae.o.
0. K. Rot. 645. the like between u[‘l”inl{/l verfs 1 el ez[c
"Twas argued on the other fide, That the Court wh u:h reverfey
the Judgment ought to give the new Judgment, fuch as ought to
have Leen givenat firlt, thatin the Excheguer Chamber it may be
otherwife, becaufe they have only power to affirm or reveric
for yet in the Cafe of Kirg and Seutis, the Exrfﬂequer Chamber gave
a new Judgment, tho’ they cannot mqmre of Dvnwg% :
and that 15 2 kind of Execution which muftbe in B.R. In Cis-il/e-
7y’s Cafe,1 (ro. 512.and 2 Gro.534.the Court here {ends a Mandatory
Writ to command them in rclazd to do Execution there, 8.5 ;om
verf- Cummin, Telo. 118, 119. 4 Infh. 72. If Writ be abated in
C. B. and Error brought in B. R. and the Judgment be rueif‘
fhall proceed in B. R.and 1 Rolls 774. to the {ame effest, Creen
verf. cole 2 Saund. 256. The Judges Commiflioners gave the new
Judgment. °Tis true, in Dyer 343 the opinion was that he was
only reftored to his A&Gion, and then Writs of Error. were not {o
trequent. The Judgment may be erroneous for the Defendant,
and yet no reafon to givea Judgment for the Plaintiff, as in Slo-
comb’s Cafe, 1 Cro. 442. the Court gave anew Judgment for the
Defendant; therefore it properly belongs to the Court,which: doth
examine the Error, to give thenew Judgment; the Record is re-
moved, as Fitzh. Nut. Breo. 18, 19. on falfe ]adgm;nt in anci-
ent Demefie s 5 . 38 Hew. 6. 30. and Griffin’s Cafe in Error on a
wod ei deforceat, in 2 Saunders 29, 30. new Judgment given here,
In the Cafe of Robinfon and Wolley in 3 Keeble 821. L)e&ment
Special Verdi&t, Judgment rever(ed in the Excheguer Chazzber, and
they could never get Judgment here, the Court of }:xc,.eg/vf
Chamber not having given it : andin the principal Cafe,after {eve-
ral Motions in the Court of King's Benchythe Remzi/zm, not being
entred there,a Motion was made in Pamament upon this \Imkr :
and a new ;udgmem was added to the Reverfa), that the Plaia-

tiff thouid recover, 9
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k: Rit of Error to Reverfe 2 Judgment in the Court of Ex-

chequer, affirmed upon a Writ of Error before the Lord
Chancellor, ¢c. The Cafe upon the Record was thus 5 Dowmille
declares in the Exchequer in placito tranfgr’ & contempt’, &c. fora
Yrofecution comtra regiam probibit, and fets forth Magna Charta
thiat wallus liber homo, &c. that the Plaintiff is a Freeman of this
Kingdom, and ought to enjoy the free Cuftoms thereof, &vc. that
the Defendant not being ignorant of the Premiffes, but defigning
to vex and aggrieve the Plaintiff, did in Curia militari Henrici
Ducis Norfolk’ coranm ipfo Henrico Cons® Marefchal’ Exhibit certain
Articles again(t the Plaintiff , &ve. that Sir Henry St.George Claren-
cienx King at Arms, was, and is King at Arms for the Southers,
Eaftern, and Weftern Parts of the Kingdom, v7z. from the River of
Trent verfws Anftrum, and that the Conufance, Correltion, and
Difpofition of Arms, and Coats of Arms, and ordering of Fune-
ral Pomps time out of mind, did belong to him within that Pro-
vince ; and that the Plaintiff having notice thereof, did, without
any Licence in that behalf had and obtained, paint, and caufe to
be painted, Armsand Efcutcheons,and caufed them to be fixed to
Herfes , ‘that he provided and lent Velvet Palls for Funerals 5 that
he painted divers Arms for one Berkifead, who had no right to
their uleat the Funeral, and did lend a Pall for that Funeral, and
paint Avims for Elizabeth Godfiey,and marthalled the Funeral, and
the like for Sprignal] : and that he had publickly hanging out at
his %alcony Efcutcheons painted, and Coaches and Herfes, and o-
ther Publick Proceflions of Funerals, to entice People to come to
his Houfe and Shop for Arms,cc. That the Defendant compelled
the Plaintiff to appear and anfwer the Premifles, (.

The Defendant iz prapriz perfona fua venit & dicit , That the
Court of the ‘Conftable and Marthal of England is an ancient
Court, time out of mind, and accuftomed to be held before the
Conftablé of England, and the Earl Marthal of Exglend for the
time being, or before the Conftable only when the Otfice of Farl
Marfhal is vacant 5 or before the Earl Marthal only when the Of-
fice of Conftable is vacant; which Court hath, time out of mind,
had Conufance of all Pleas and Caufes concerning Arms, Efcut-
cheons,Genealogies, and Funerals within this Realm, and that no
other Perfon hath ever intermeddled in thofe Pleas or Affairs, nor
had or claimed JurifdiGion thereof ; and that the Suit complain-
ed of by the Plaintiff was profecuted in the {aid ancient Court of
and for Caufes concerning Arms, Efcutcheons,and Funerals * That
by the 13 Rich. 2. “twas enacted, that if any Per{on thould com-
plain of any Plea begun before the Conftable and Marfhal, which
might be tried by the Common Law, he fhould have a Privy

t Seal
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Seal without difficalty to be directed ro the Conftable and Marfhal
to Superfede that Plea, till difcufled by the King’s Counfel, if it
belongs to that Court or to the Common Law, prout per Statut’ il
apparet, and that the faid Court, time out of mind, hath been
tant’ honoris & celfitudinis that it was never prohibited from hold-
ing any Pleas in the fame Court dliter vel alio modo guam juxta for-
manm Statut’ pred Bt hoc parat’ e$t verificarc unde non intendis
qnod Curia bic placiturs pred ulterins cognofcere welit aut debeat,
&e. 5

The Plintiff demurs, and the Defendant joyns.

From the Fxcheguer Court this was adjourned propter difficulta-
tems nto the Exchequer Chamber, and afterwards by advice of the
Judgesthere, the Court gave Judgment for the Plaintiff, which
was afirmed by the Chancellor and Trealurer, &vc.

And now it was argued on the behalf 'of the Plaindiff in the
Writ of Error, that this Judgment was erroneous, and fir to be
reverfed. ‘

And firft to maintain the Court as {et forth , ‘twas infifted on
1. That when there was a Conftable and Marfhal, the Marfhal
had equal Power of Judicature with the Conftable; as each Judge
hath in other Courts. 2. That the Conftable had in that Court
power of Judicature alone, when there was no Madrfhal. And
3. That the Marfhal had the like, when there was no Confta-
ble. :

» That they had both equal power of Judicature , appeared by
all their Proceedings; by their Libels or Bills, in the Cafe of
John Keightley EAq. againft Stepher Scroop : The Libel is, In the
Name of God, Amen. Before yon nry Lords the Conflable and Mar-
fhal of England in your Court of Chivalry, and prajs that the faid Ste-
phen, by their Sentence definitive, may be punifbt, ¥ pars Pat. 2 Hen.
4. 7. 7. And the fame Stephen libelled againft Keightley to the
thrice Honourable Lords the Conftable and Marfhal of England.
So the Libels were direted to both, and both fate judicially.

The fame appears by the Sentence or Judgment given in that
Court : Bulmer libelled againft Bertrave Ofan coranme Conftabulario &
Marefchallo,gui duellum inter partes allocaverunt& affignavernnt locum
& tenmpus ,Rot.Vafeor 9 H.4.72.1 4]t doth likewife appear to be {o by
the Appeals from their Judgments to the King ; they are both {ent
to, to return the Rolls of their Judgments, Rot. Clanf. 20 Edw.1.
7. 4. Inthe Appeal brought by Sir Rebert Grovefnor againft Ri-
chasd Scroop, °tis upon the Sentence given by the Conftable and
Marfhal in the Suit before them concerning a Coat of Arms, Rot.
Clanf. 12 Rich. 2. 2. 4. Appeal by Bord verf. Singletor , tis in a
Caule of Arms in our Court before our Conftable and Marfhal,
wherein Sentence was given by them, 1 pars Pat. 17 Rich.2.m.12.
Thus it appears by a Commifiion for the Execution of the Office
of Copftable of England, Committimus wobis officium bujufmodi
Conﬁm’:‘;larh‘ ad querelanz Thome Moor in hac parte una cune Ed-
mundo de Mortimore Marefchallo Anglie audiendum 5 fecunda

pars Patent A8 Ediw. 3. m. 20. in dorfo. As alfo by a Claim ‘?c
I2 Me
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the Coronation of H. 5. before Beancharp Earl of Warwick theni
Lord Steward. Fohz Mowbray Ear] Marihal, Son to the then Duké
of Norfolk , claimed under a Grant in 20th of Kich. 2. of the Of-
fice of Earl Mar(hal of Exgland, to hold Court with the Confta-
ble, and to hold Pleas before them : and Copies of thefe Pre-
cedents were faid to havebeen ready in Court.

Further, to prove the joynt Authority, were cited {everal of
our Old Books, 48 Edw. 3. fol. 3. in a Cafe of Debt upon an
Indenture by which P. was retained by the Defendant, with two
Squires of Arms for the War in France : Belknapp {aid, of fuch
Matter this Court cannot hiave conufance, but ’tis triable before
the Conftable and Marthal. In the Cale of Posntney and DBour-
mey 13 Hen. 4. 4. the Court of King's Bench call it the Court of
the Conftable and Marfhal : And in 37 Hew. 6. 3. upon another
occafion, Prifot faid, -this Matter belongs to the Conftable and
Mar(hal : And Coke 4 Inff. 125. fays that they are both Judges of
the Court : and that the Conftable fometimes gave Sentence, is
no Argument that the Marthal was no Judge with him s it only
proves him the Chief, who in moft Courts doth ufually give the
Rule: Nor isthe Earl Marfhal’s receiving Writs from the Con-
{table to execute his Commands, any Argument that he fits there
only as a Minifterial Officer, and not asa Judge 5 for he may be
both ; as in many Corporations, Mayors are Judges of the
Court, and yet have the Cuftody of their Goals tco, and fo
have the Sheriffs of Loxdoz their Compters, tho’they ftrictly are
Judges of their feveral Courts.

2. During the Vacancy of the Earl Marfhal’s Office , the
Conftable alone had the Judicature 5 as in 11 Her. 7. on Holy-
reod-day, the Earl of Darby being then Conftable of England,
fate and gave Judgment alone in a Caufe between Sir Thowas
Afbtor and Sir Piers Leigh upon a Coat of Arms : but this needs
no Proof, fince "tis contended on the other fide, that the Court
doth belong only to the Conftable.

3. "Twas argued, that the Earl Marfhal hath fet aloneand given
Judgment, and to prove that, it was faid, this Court was held
when there was no Conftable, before Thowas Howard, Duke of
Norfolk, Lord High Treafurer and Earl Marthal of Englend, who
Died 16 Her. VIII. and next after him, before Charles Brandon,
Duke of Suffolk, then Earl Mar(hal, who Died 37 Hen. VIIL af-
ter him, the Court was held and Sentences given by Thores Ho-
ward, Duke of Norfolk, who Died in 1512. and after him, in
the 30 Eliz. the Earl of Effex fat as Earl Marfhal, and heard and
determined Caufes judicially, and the chief Judge f{at then as
Affiftant with him in Court, and then after the Death of the Earl
of Effex, it was in Commiflion to my Lord Treafurer Burleigh,
and others, and then the great Cafe of Sir F. Mitchell, wasMheard
and determined, atwhich, feveral Judges affifted, and the Sen-
tence of degradation was executed unon him, 26. April, 1621.

and
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and then was Cited the Cafe@f Pool and Redhcad 12 Fac. 1. 1
Roll's Rep. 87. where twas held, that the proper remedy for Fees
of Knighthood was to fue to the Earl Mar(hal 5 and (o fays in
the fame Cale, the Common-Law does not give remedy for pre-
cedency, but it belongs to the Earl Marfhal : And fince that in
Parker’s Cale, which was 20Car. 1L Syd. 353. the Eafl Marfhal
was agreed to have the abfolute determination of matters of Ho-
nour in the Court of Chivalry, asmuch as the Chancellor hath in
matters of Equity : And the Error on the other fide, was occa-
fioned by not diftinguithing between the Ancient Jurifdiction of
this great Court at the Common-Law, and the Jurifdi&tion given
to the Conltable and Marfhal under thofe names by Statute : for
the latter cannot be executed by one alone 5 and that diftin&ion
anfwers the Authority in 1 J#fl. 74. which grounded the miftake,
that there is no Court of Chivalry, becaufe there’s no Conftable,
whereas, the reafon why in Sir Francis Drake's Cafe, thenot con-
{ticuting of a Conftable f{ilenced the Appeal, was from the 1 Hex.
IV. Cep. 14. which orders all Appeals of Murder committed be-
yond Sea to be before the Conftable and Marfbal by name: But
theAncient Juri{diction of this Court by prefcription,wherein both
the Conftable and Marfhal were Judges {everally or together, and
which each of them did and could hold alone, remains ftill as
much in the Earl Marfhal alone, as it ever was in him and the
Conftable. ’

Then it wasargued that no Prohibition lay to this Court, be-
caufe none had ever been granted, and yet greater occafions then
now can be pretended, by reafon ofthe large Jurifdiction, which
this Court did in Ancient time exercife : many Petitions were
frequently preferred in Parliament , Complaining of the In-
croachments of this Court in Edw. 1. Edw. 1. Rich. 11. Hen.1V.
and Hen. Vith's time, as appears in 4 Jzif. 125. 2 Hen. IV, num.
79. and 9. 1 Roll’s Abridg. 527. and yet no Prohibition gran-
ted or moved for ; which, according to Littletor’s Text is a ve-
ry {trong Argument, that it doth not lie.

The Statute of 13 Rich. IL. 2. isan Argument againft it, be-
caufe after feveral Complaints of the Incroachments of this Court,
another remedy is given, which had been needlefs, if this had
been legal : nay, it fhess the Opinion of the Parliament, that
there was no other way of reliet : and foon after the making of
this Statute, in the {fame Reign two Privy Seals were fued upon
it : inthe Cafe of Poultney and Bonrney, 13 Hen. IV. 4. 5.

Befides, this might be grounded on the Antiquity and greatnefs
of this Court: for as to the {ubjet matter of it, ‘tisby Prefcrip-
tion a Court for determining matters of Honour, to preferve the
diftin&ion of degrees and quality, of which no other Courts
have Jurifdiftion 5 and the right and property in Honours and
Arms s .as neceffary to be preferved in % Civil Government, as
that in Landsor Goods. Then ‘twas urged that this Court hath
Jurifdiction even of Capital Offences, its extent is large, ‘tis
hroughout thi Realm, even in Counties Palatine, even beyond

the
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the Seas ; its manner of proceeding is different, in a Summary
way by Petition, its tfial of Fact may be by Duel as is 4 Inft. 1235.
though the Statutes of Hex. VIII. impower Commifiions for, trial
of Treafons Committed beyond the Seas, yet this Court dothand
may {till take Conufance of fuch Caufes, 4 Inff. 124. Tts Sen-

© tences are only reverfable by and upon Appeal to the King, no

Writ of Error or falle Judgment lies upon any of them, which
fhews the greatnefsof the Court, and the difference of its Jurif-
diction from other Courts; which may be {ome of thereafons,
why no Prohibition was ever granted to it, and why the Parlia-
ment of Rich. 1I. gave the Remedy of a Privy Seal : wherefore
it was prayed that the Judgment fhould be Reverfed.

On the other fide, it was argued by the Council, in behalf of
the Plaintiff in the Original Adtion, that this Judgment ought to
be affirmed, and it was after this manner, there feem three Que-
ries in the Cafe; 1.If any Prohibition lies to that Court 5 2.If any
Caufe here for a Prohibition s and, 3. If there be any fuch Court
as thatbefore the Earl Marfhal ; but another doubt was raifed ,whe-
ther any of thefe Queftions could be {fuch upon this plea, which
is concluded to the Jurifdittion; for that {eems to make only
one doubt 5 whether the Court of Exchequer could hold Plea of
an Acltion for proceeding contrary toa Prohibition already gran-
ted ; but this was waved, and then it wasargued,

1. That a Prohibition doth lie to this Court of Chivalry, in
cafe it exceeds the Juri{di¢tion proper to it; and it was agreed,
that the Office of Conftableis Ancient, and by Cambden isheld to
have been in Ure in this Kingdom, in the Saxox’s time, though
the Office of Marfhal isbut of a prifue date : but however Great
and Noble the Office is, however large and Extenfive the Jurif-
diction is, yet ’tis but limitted, and Coke in 4 Inff. 123. fays that
‘tis declared fo, by the Statute of Rich. II. where °tis faid, that

- they incroached in great prejudice of the King’s Courts, and to

the great grievance and oppreflion of his people, and that their
proper Bufinefs is to have conufance of Contralts and Deeds of
Arms,and of War out of the Realm, which cannot be determined
or difcuffed by the Common-Law, which other Conftables have
heretofore duly and reafonably vfed in their time; now by this
Ak ‘tis plain, what the Jurifdictionis: Contratts and Deeds of
Arms, and War out of the Realm, are the fubject matter of it ;
and by Coke “tis called, curia militaris, or the Fountain of Marfhal
Law : which fhewsit a Court, that hath its boundaries, a Court
that may incroach, nay, which hath incroach’d in diverfe inftances
belonging to the Common-Law : And that ‘tis a Court that ought
to meddle with nothing that may be Determined in Wefuii s fter-
Hall : then there muft be {ome way of reftraining this excefs and

-thefe incroachments, dnd if the Statate of Rich. T1. had not been

made, it muft be agreed that a Prohibition would have lain, for
elfe there had beén no remedy, which is abfurd to affirm.

Tis
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"Tis no Objection that Prohibitions are only grantable to Inte-
riour Courts, and that this is one of the greateflt Courts in the
Rexlm, for if a Court Marfhal intermeddle witha Common-Law
matter, e« ratione, it becomes inferior and may be controwled :
There needs no conteft about the Superiority of Courts in this
matter, ‘tis the {ame here, as among private Per{ons, he that of-
fends becomes inferior, and fubject to the Cenfure of his equal by
offending ; though that Court fhould be reckoned {o noble and
great as hath been reprefented, yet 'tis only fo, whileit keeps
within its Jurifdiction 5 Prohibitions are grantable to almoft all
fort of Courts, which differ from the Common-Law in their pro-
ceeding, to Courts Chriftian, to the Admiralty, nay, tothe De-
legates, and even to the Steward and Marfhal, upon the Statute of
Articuli fuper Chartas, Cap. 3. That they fhall not hold Plea of
Freehold or of Trefpafs, Fits’ N.B. 24%, 242. 1san expre(s Writ
of Prohibition, though the Statute gave no {fuch Writ, but only
did reftrain the Jurifdiction of the Court ; which in truth, is the
Cafe in Quefltion, antecedent to the Statute pleaded.

No Argument can be raifed from the {ubject matter of the Jurif-
diction of this Court, that ’tis different from the Common-Law,
for fo isthe Admiralty and the Prerogative Courts, nor is it any
Objection that upon any Grievance in this Court, the Appeal
muft be to the King, for that holds in the other Courts with equal
reafon : Nay, Prohibitions lie from Weftminfter-Hall, to hinder
proceeding in Caufes, which the Courts that grant fuch Prohibi-
tions, cannot hold Plea of 3 as to the Ecclefiaftical Court which
grants' probate of a Will made within a Mannor, to the Lord
whereof {uch probate belongs, 5 Rep. 73. to the Marches of Wales,
if hold Plea of what belongs to Court Chriftian, 2 Roll's Abridg.
313. are feveral Cafes to this purpofe: there were alfo Cited, 1
Roll’s Rep. 42. 2 Roll's Abridg. 317. Sid. 189. 1 Brownl. 143, 144.
and Herne 543. ‘twas further urged, that there neither was nor
could be any reafon afligned, why a Prohibition fhould not be
grantable to the Court of Chancery, when by Englifh Billit med-
dles with the Common-Law, in other manner than its Ancient
and proper Jurifdiction doth allow, and feveral Authorities were
Cited to countenance that Affertion.

Then was confidered the reafon of Prohibitions in general, that
they were to preferve the right of the King’s Crown and Courts,
and the eafe and quiet of the Subjelt, that ‘twas the Wildom and
Policy of the Law, to fuppofe both beft preferved, when every
thing runs in its right Channel, according to the Original Jurif-
diction of every Court, that by the fame reafon one Court might
be allowed to incroach, another might, which could produce
nothing but confufion and diforder in the Adminifiration of Ju-
{tice 5 that in all other Writs of Prohibition, the fuggeftion is
and with Truth, inprejudicium corome Regis & Gravamen partis,
and both thefe are declared to be the confequent of this Courts
excefs e: incroachment of Jurifdiftion even by their own Statutes:
and, when the resion is the fime, the remedy ought to be Efo:

ut,
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But, it hath been pretended, That the Statute appdints a Privy
S=al for to fuperfede, &¢. and therefore no Prohibition 5 t6 this
it was anfwered, That this A& doth not take away the" rorce of
the 8 Rich. II. mentio ned in 4 Inft. 125. which reftrains the Con-
ftable and Marfhal from medling with any Plea, which concerns
the Common Law, and if it had a limitted Jurifdiction by the
Common-Law ; or by that Statute, the {ublequent Statute
which gave a further Remedy for toreftrain them, did not take
away that which they had before ; and every Body muft agree,
that where an Act of Parliament reftrains a Jurifdition, fuch At
warrants a Prohibition, in cafe that reltraint be broken or ex-

ceeded 5 ’tis fo in cafe of a limited Powerat the Common Law,

but much more {o upon a Statute. A -
‘Befides, the latter Statute which gives a Privy Seal, doth not
Repeal or alter the Law then inbeing, ’tisan Affirmative Law,and
that {cldom or never works any change or alteration in what was
before, any otherwife then by Addition or Confirmation 5 and in
truth this is only a further remedy, and is far from declaring a

" Prohibition not to lie: the meaning might be to give a Privy

Seal immediately, even invacation time; the preamble complains
{o much of the Grievances, thatit cannot be {uppofed to Defign
any thing in favour of them, orto prevent the reftraint,
Suppofe between the 8 and the 15 Rich. 11. an excefs of Jurif-
di&tion had been ufurped 2 in this Cale, will any Man fay, that
a Prohibition would not then have lzin ; and if it would, can any
Man fay,that the Statute pleaded,dothtake it away,orProhibit fuch
Writ of Prohibition : And the 11 Flen. IV. 24. ordains that all
the Statutes concerning the Court of Contable and Marfhal, {hall
be duly obferved 5 and if fo, the 8 Rich.II. as well as the 135
Rich. 1. are within that ordinance s7and if {o, .a Prohibition lies
as well as a Privy Seal; and both are little enough:to keep that
Court within its due botinds and limies. -
2. Tt was argued, That the proceeding upon thefe Articles, wds
anintermedling with afubject matter properlydeternfinable ac Com-
‘mon-Law 3 here’s no contrat or deed of Arms, no Mif-behavi-
our in War, nothing of that nature, which their own Statute fays
belongs to them: Rufbworth’s . Vol. 1054. he frequented the
Court for four years together, he obferved no Cafes there but for
Words, and one or two as Delaware's Cafe, about abufing an
Honourable Family, by afluming to be a branch’ thereof ; here’s

-no fuch thing', but exprefs Articles for exercifing of a lawful

Trade 5 °tis not caufa armorum,it dcth neither concernWarlike mat-
ters, nor Honour 5 a Funeral Ceremony can never be within their
Power ; this isa plain Accufation for a wrong to one of their
Officers 5 the Articles charge,that Sir Henry S. George by his Office
within his Province, hath the ordering of thefe matters, and the
party hath medled therein without his Licenfe ; he fays, tis law-
ful, and the exercife of alawful employment ; they fay, ‘tis o-
therwife, becaufe it belongs to another Man’s Office ; then “twas

¥ ‘ admitted
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admitted by the Council for the prefent to be {o, that Sir Hesry

was an Officer by Letters Patents under the Great Seal of England, |

(which by the way, makes the Office and rights of it to be of
Common-Law Conufance) and the Patent is fet forth at large in
Prinne, on 4 Infl. 64, 65. and that the King at Arms hath fuch
a right, yet if any Man intermeddles or incroaches upon that Of-
fice 5 “tis not a breach of the rules of Honour, and not relating
to Arms, but a plain injury at Common-Law, and an Aion lies
f(});fit, asit doth for the difturbance of any other Office or Fran-
chife.

In 4 Inf. 126. ‘tisfaid, that they do upon requeft Mar(hal Fu-
nerals, but {uppofing they alone ought to do it, thenan Aftion

lies : This is merely a queltion, whether the Letters Patents do |

carry fuch afole priviledge, fuppofe ! tiel record be Pleaded
to them, when Pleaded or Inrolled, and without ptoducing
them, fuppofe #oz concelfit Pleaded to them when produced;
how fhall thefe iffues be tried : Suppof they awarded a {atisfaction
to be made to Sir H. §. by the gift of a Summ of Money ; and
he fhould afterwards bring an Action at Law for the fame Caufe,
will the proceeding in the Court of the Earl Marxfhal be a barr :
the Fact alledged in thefe Articles comes within nome of thofe
particulars {uppofed to be belonging to this Court, in 1 Juf.
391. o x N

It matters not, whether thefe were publick Funeralsas was que-
{tioned in Parker's Cafe, Sid. 352. and in 2 Keble. 316. 322.
but the Query here is, if this be a point of Honour, or whether
it be notabout the right of an Office 5 and if it be the latter, they
have no Power to determine it. ;

The Heralds are Officers attendant upon that Court, but it déth
not follow, that that Court can judge of the nature or extent va-
lidity or operation of their Letters Patents ; no more than the
Caurt Chriftian can try the right or Freehold of a Chancellors or
Regifters Office. The Earl Mar(hal cannot Licenfe the doing this
in prejudice of the Heralds, or acquit the party if does it, for he
ftill ftands liable at Law ; the Herald hath a Frechold in it, and
may bring his Altion notwithftanding.

Then, 3. "Twas argued, that admitting that no Prohibition
did lie to the Court of Honour, or that there was no caufe for
fuch Prohibition, yet it ought to be granted to this pretended
Court, which is not within their Statute. The true Court is be-
fore Conftable and Marfhal, it is a Court by Prefcription, and
cannot be altered but by A&t of Parliament: All our Books
which defcribe the Court, mention it to be before both,4 Izf.125.
Crompt. Jurifdiction, 82. 1 Ixft. 74. Stamford. 65. The Confta-
ble is the Chief, and fo are the Old Books, and 37 Hen. 6. 20.
exprelly before the Conftable and ?farfhal. The Statutes which
mention the Court, do all take notice of it, as held before both :
the 8 Réch. 2. and that which they Plead, do defcribe it fo: at;]d

K the
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the 1 Hen. 4. Cap. 14. the1s Hen 4.4.5. all Attaurv*M are Ples-
ded to be before both.

Cambden (who was an Herald) in his Commentary de Ere
gio, antiquitate & officio Comitis Marefchallt Anglie f01.87. r:s pu *‘
lithed at the end of his Latin Epiftles, which are in 4YO, Printed
for Chifwell, 1691. he endeavours to advance the Office of Ear!
Marfhal, and fearches for the Etymology, and after all, fmakes
him but an Harbinger, and tells us when the Title Mare JC‘bd!]lﬂ‘
Anglie was firft ufed, and how it hath been enjoyed, and b
whom, and of what Families, and afterwards g1. leffens hls
Charatter much, and derives the Office of Marfhal of Lngland
from that of Marfhal ofthe Houthold, which he defcribes co dif-
advantage, the fame is likewife in Fleta. Lib. . cap. 5.

But this is obfervable, which Cambder fays, that the greateft in-
creafe of the Authority "of this Office hath been, fince there were
no Conftables, for the Kings fince that time have referred many
things to them which in former times were proper for the Con-
{table 5 neither had the Marfhal any precedency in refpect of his
place, until King Hen. 8. Aunno 31. by Parliament Afligned him
place next to the Lord Conftable and before the Lord Admiral :
all which, f{hews that the Earl Marfhal never had that Authority
time out of mind, to hold this Court before himfelf alone, as is
pretended, durmg the, vacancy of the Office of Conflable.

In Novensher, 1646. ‘twas Voted by the Houfe ot Commons,
upon a report from a Committee of fome of the grecteflt Mem-
bers of the Houfe, Sefden, Hollis, Maynard, Palmer, Flile, .
that the Earl Mar(hal can make no Court without the Con{’cable
and that the Earl Marfhal’s Courtis a grievance, Rufmorth 2 V ol
1056. Nalfon's 1 Vol. 773.

Spelizzan in his Gloflary, wverbo Marefchallys, feems to fay, twas
officium prineo Servile, and that he was a meer Servant to the Con-
{table, and gives much fuch another account of it, as Cawlbder
doth : and pag. 403. is an Abftra&t or rather Trmfcrmt of all
that is in the Red Book in the Exchequer .bout the natuie of
this Office; and theré ’tis faid, that if the King be in Wer, thea
the Conftable and Marfhal fhall hold Pleas, and the Marfhal 2:ail
have the Amerciaments and Forfeitures of all taofe, who do
break the Commandments of the Conftable and Mar(hal and
thenit was further alledged, by the Councel for the Defendant
in the Writ of Error, that they knew of no Statute, Record,. or
Ancient Book of Law or Hiftory, that ever mentioned the Earl
Marfhal alone, as having Power to hold a Court by himfelf: So

~ that taking it as a Court, held before an incompetent Judge, a

Prohibition ought to go, "and the Party ought not to be put to
his A&tion, after he has undergone imprifonment and paid his
Fine, fince it hath the femblance of a Court, and presendstoadk
as fuch . and if it be a Court befoie (he Eall Mar hal olope, In
cafe itexceeds the Jurifdiction proper to it, a Prohil fion tics ei-
ther by force of the Common-!_;m, which ftates the Fenmdaries
and limits of that Jurifdiction, or by force of the Swatute ot 8
Rich.

\
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Rich. 2. which is not repealed by the f{ubfequent Law in that
Reign, and if fuch Prohibition do lie inany Cafe, that here was
caufe forit, the fubject matter of the Articles being only a wrong
(ifany) toa private Officer, who had his proper remedy at the
Common-Law 5 and therefore it was prayed that the Judgment
fhould be athrined, and it was affirmed.

Smith & Ox’
Verfus
Dean and Chapter of Paul’'s London, and Lewis Rugle.’

Ppeal from aDecree of Difmiffion made by the Lord Feffreys,

the Bill was to compel the Dean and Chapter, as Lord of

the Mannor to receive a Petition in nature of a Writ of falfe

Judgment, for Reverfinga common recovery {uffered in the Man-

nor Court, in 1652.whereby a Remainder in Tail,  under which,

the Plaintiff claimed was baired, fuggefting feveral Errors in the

proceeding therein : And that the faid Lord might be comman-
ded to examine the fame, and do Right thereupon.

To this Bill, the Defendant Rugle demurred, and the Dean
and Chapter by An{wer, infifted, That twas the firft Attempt of
this kind, and of dangerous confequence, and therefore conceived
it not fit to proceed on the faid Petition, unlefs compelled there-
to by courfe of Law : That Ragle being the Perfon concerned in
intereft to conteft the fufficiency of the Common-recovery, they
hoped the Court would hear his defence, and determine therein
before any Judgment were given again{t them, and that they
were only Lords of the Mannor, and ready to Obey, &c. and
prayed that their rights might be preferved: 'This demurrer was
heard and ordered to ftand.

And now it was infifted on by the Council with the Appellant,
that this was the only Remedy which they had, that no Writ
of Error or falfe Judgment lies for Reverfing of a recovery or
Judgment obtained in a Copyhold Court, that the only method
was a Bill or Petition to the Lord, in nature of a Writ of falfe
Judgment, which of common right he ought to receive, and to
caufe Errors and defetrs in fuch recovery or Judgment to be ex-
amined, and for this were Cited Moore 68. Ower 63. Fitf- N. B.
12. 1 Inff. 60. 4 Rep. 30. is fuch a Record mentioned to have
been feen by Fermner, where the Lord upon Petition to him had
for certain Errors in the proceedings Reverfed fuchJudgment given
in his own Court, 1 Roll’s Abridg. 6o0. Kirchin. 8o, 1 Roll's
Abridg. 539. Lanc. 98. Edward’s Cafe, Hill. 2. Fac. 1. by all
which, itappears, that this is anallowed and the onlv remedy
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Then it was argued, That in all Cafes where any Party having a
Right to any Freehold Eftate,is barred by Judgment,Recovery, or
Fine, fuch Party of common Right may havea Writ of Error,
if the fame be in a Court of Record ; and a Writ of falfe Judg-
ment, if in a Court Baron or County Court, and reverfe fuch
Judgment, Recovery, or Fine for Error or Defett: and there
can be no reafon affigned why a Copyholder (efpecially confider-
g the great quantity of Land of that Tenure in Englazd) (hould
be without remedy, when a falfe Judgment is given 35 and the ra-
ther, for that in Real Actions (as thiswas) the Proceedings in
the Lord’s Courts are according to thofe in Weftminfter-ball 5 and
now tho’ a Common Recovery be a Common Affurance, yet it
was never pretended that a Writ of Error to Reverfe it was refu-
{fed upon that pretence ; and if the Lord of a Mannor deny to
do his Duty, the Chancery hath {ucha Superiour Jurifdiction as to
enjoyn him thereto. 'Tis the Bufinefs of Equity to fee that
Right be done to all Suitors in Copyhold Courts , Fitsh. Abridg.
Subpena 21. 2 Cro. 368. 2 Bulstr.336. 1 Rolls Abridg. 373. 1f an
Erroneous Judgment be given in fuch Court of a common Per-
{on’s, in an Action in the Nature of a Forwmedor, a Bill may be
in Chancery in nature of a falfe Judgment to Reverle it; and
Lanc. 38. Tanfield {ays that he was of Counfel in the Cafe of
Pattefhall, and that it was fo decreed, which is much more then
what is here contended for ; and tho’ Common Recoveries are
favoured, and have been fupported by feveral Aéts of Parlia-
ment 5 yet no Parliament ever thought fit to deprive the Parties
bound by fuch Recoveries, of the benefit of a Writ of Er-
TOrI. /

On the other fide, ‘twas urged in defence of the Difmiffion,
That the Per{on who fuffered this Recovery had a power over the
Eftate, that fhe might both by Law and Conlcience, upon a Re-
covery, difpofe of it, as fhe thould think fit 5 that fhe hath fuf-
fered a Recovery, and that it was {uffered according to the cuftom
of the Mannor, the’ not according to the form of thofe f{uffered
in Weflminster-ball : That the fuffering of Recoveries in any Court,
and the Methods of proceeding in them, are rather notional then
real things ; and in the Common Law Courts they are taken no-
tice of, not as Adverfary Suits , but as Common Affurances; fo
that even there, few Miftakes are deemed fo great, but what are
remedied by the Statute of Jeofailes, or will be amended by the
Affiftance of the Court: And if it be fo in the Courts at Weftwin- -

fter, where the Proceedings are more folemn , and the Judges are

Perfons of Learning and Sagacity, how much rather ought this to

{tand, which was fuffered in 1652. during the Times of Difor-

der, and moft Proceedings informal and in the Exglifb Tongue,
in fuch a mean Court where are few Precedents to guide them :
where the Parties them(elves are not empowered to draw up their
own Proceedings as here above; but the whole is left to the
Steward, who 1s a Stranger to the Perfon concerned ; and thfre’

ore



verfus Dean and Chapter of Paul’s, ¢r.

69

fore ’tis hard and unreafonable, that Mens Purchafes fhould be
prejudiced by the Ignorance, Unskilfulnefs, or Dithonefty of a
Steward or his Clerks 3 that there is {carce one Cuftomary Reco-
very in England, which is exaltly agreeable to the Rules of the
Common Law 5 that the queftioning of this, may in confequence
endanger multitudes of Titles which have been honeftly purcha-
{ed, efpecially fince there can be no aid from the Statutes of Jeo-
failes, for they do not extend to Courts Baron. Twas furcher
urged, That there was no Precedent to enforce Lords of Mannors
to do as this Bill defired ; that the Lords of Mannors are the ul-
timate Judges of the Regularity or Errours in fuch Proceed-
ings 5 that there’s no Equity in the Prayer of this Plaintiff; that
if the Lord had received {uch Petition, and were about to proceed
to the Reverfal of {uch Recovery, Equity ought then to interpofe
and quiet the Pofleffion under thofe Recoveries :  That Chancery
ought rather to fupply a Defect in a Common Conveyance ( if a-
ny fhall happen) and decree the Execution of what each Party
meant and intended by it, much rather, than to afli(t the annul-
ling of a Solemn Agreement, executed according to Ufage, tho’
not {trictly conformable to the Rules of Law. For which Rea-
fons it was prayed that that Appeal might be difmiffed, and the
Difmifiion below confirmed, and *was accordingly adjudged fo.

'The Countels of Radnor,
verfus
Vandebendy & al.

APpeal from a Decree of Difmiflion in Chancery, the Cafe was
"\ to this effet ; The Earl of Warwick, upon Marriage of his
Son. fettles part of his Eftate upon his Lady for a Jeinture, and
after failure of 1ffue Male, limits a Term for gg years to Truftees
to be difpofed of by the Earl, either by Deed or Will : And for
want of {uch Appointment, then in truft for the next in Remain-
der, and then limited the whole Eftate in fuch manner, as that
a third part of a Moiety thereof came to the Lord Bodmyn ( the
Appellants late Husband) in Tail general, with the Reverfion in
Feeto the Earl and his Heirs. The Son died without Iffue, the
Earl by his Will appoints the Lands to his Countefs for {o many
years of the Term as fhe fhould live, and to her Executors for one
year after her Death, and charges the Term with feveral Annui-
ties, fome of which remain in being. The Refpondent’s Father
purchafed partof thefe Lands from the Lord Bodmy» after his Mar-
riage, and had the Term affigned to him. The Lord Bodmyn
dyes, the Appellant brings her Writ of Dower in C. B. the Re-
fpondent pleads the Term for 99 years 5 and fhe ExhibitsBpﬁr
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Bill, praying that the may, after the dilcharge of the Earls Incum-
brances, have thebenefit of the Truftas toa third of the Profits
of this Term 5 and upbn heating the Caufe, the Lord Chancellor
faw no caufe to give Relief, but difmiffed her Bill. There were
many Particulars in the Cafe, and many Proceedings before, both
in Law and Equity 5 but this wasthe whole Cafe as to the genersl
Queftion, Whether a Tenant in Dower fhall have the benefit ¢f
the Trult of a Term which is ordered to attend the Inheritance ,
azainlt a Purchaler after the Marriage ? The Lord Chancellor
Feffryes hdd been of apinion with the Appellant , but the Caufe
coniing te be heard again, a Difmifiion was decreed, aad now it
was argtied againft the Decree on behalf of the Appellant, that E-
guity did entitle her to the Thirds of this Term ; that a Tenant
by the Curtefie is intitled to it, and br the fame reafon a Tenant
in Dower 3 that the Term created by the Settlement , was to at-
tend all ehie Eftates limited by thar Settlement, and in Truft for
fuch Perfons as fhould claim under it, which the Appellant doth
as well as the Refpondents ; that it was in confequence to attend
all the particular Eftates carved or derived from the otherss the
Term was never in its creation defigned for this purpofe, to pre-
vent or protect again{t Dower 5 that in the Cafe of Swe/ and (lay,
the Tenant in Dower had it in Chancery againlt the Heir at Law
and that this was the fame Cafe, a Purchafer with notice of that
Incumbrance of Dower, the Vendor being then married 5 this wa
an Eftate of which the Husband was full Owner, and received
the whole Profits ; that in proportion, "tis as much a Truft for her,
for her Thirds during Life, as it isa Truft for the Refpondents
for the Inheritance 5 fhe claims under her Husband who had the
benefit of the whole Truft: If there be a Mortgage by an Ance-
ceftor upon the whole Eqiuty will permit her to redeem, paying
her proportion, according to the value of her Thirds for Life 3 and
the fame rea{on holds in this Cafe 5 and there’s no Precedent in
Equity to the contrary : And many Precedents in favour of Te-
nant in Doweér were cited, and much Reafon well urged from pa-
rallel Cafes, to entitle the Lady to her proportion of the Truft of
this Term.

On the other fidé, Twas faid that Dower is an Intereft or Right
at the Commoti Law otily ; that no Title can be maintained to
have Dower, but where the Common Law gives it, and that is
only to Have the Thirds of that which the Husband was feized of;
and if 2 Term Were in being, no Feme was ever let in but after
the determination of that Term ; that this is the firft pretence fet
up for a Dower in Equity ; the Right is only to the Thirds of
the Rent referved uponany Term 3 ahd tis a new thing to affirm,
that there fhall be one fort of Dower at Law, and another in
Chancery 5 that’tis, and always hath been, the common received
Opinion of Weﬂmhgzéier%zzll, and of all Conveyancers, that a Term
of Statute prevents Dowet,that if a Purchaler can procure it, the
fame becomes his Defence ; that thisis wh:t the Wifdom of our

Fore-
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Forefathers thought fitto ufe, and tho’ fome Mens reafoning may
render it in appearance as abfurd, yet the confequence of an alte-
ration will be much mor: dangerous than the continuance of the
old Rules ; that tho’ this Lady’s Cafe be unfortunate, yet the
multitude of Purchafors, who have bought upon full confidera-
tion, and have been advifed, and {titl conceive themfelves fafe
under this Law, will be more unfortunate, if the Law be broken.
Then "was argued, That there could be no Equity in this Cafe, for
it muft be not only from the Party Appellant, but alfo again(t the
Refpondent, and that 'tis not , becaufe he bought the whele :
Her Portion, her Quality, and Rer being o Wife, create no Equi-
ty as to the Purchafer, ‘twould perhaps be prevalent againtt an
Heir, but not again{t him: here’s no Fraud or ill Pradtife, &.
Then if the nzture of the thiny be confidered, the Demand is of
a Right, not arifing by Agreement of Parties, but by Operation
of Law 5 if the former, Chancery might perhaps conftrue and en-
large it, {o astofulfil the utmoft Intention : but here , hertitle is
the Marriage, the Seifin, and Death of the Husband : And there
never was a time when, if her Lord had died, the could have
had immediate Dower, for even the Term had been pleadable by
an Heir of Law to a Writ of Dower: Now what doth give her
an Equity againft the Refpondent ? Her Claim is by, from, and
under her Husband, as having a Right to a Proportion of what
he had, thatisa Right by the Law: where is the Equity that
fhould improve or mend this Right » Perhaps it muft be agreed,
That if the Husband had juft before Marriage made a long Leafe
on purpofe to prevent Dower, and the Woman expecting the
Priviledges which the Common Law gives to Women married,had
furvivid him, Equity might have interpofed 5 and yet even this
was practifed by a Reverend Judge of Equity , Mr. Serjeant May-
nard, who made fuch Leafe to his Man Bradford , the day before
his laft Marriage: but here 1s no fuch Action , ‘twas an old Term
created by the old Earl of Warwick.

As to the Cafe of the Mortgages, The Feme intituled to Dower
is let in, becaufe the Perfon who is the Mortgagee hath no Inrc-
relt but to have his Money ; and Equity is to execute all thele A-
greements, but never where there is a Purchafer, or where the
Intere(t of the Mortgage is afligned to the Heire: Between her
{elf and the Mortgagee, fhe comesin place of her Husband , and
the Husband could redeem, and fo may the Wife 5 but againft a
Purchafer {he has no more Equity then her Husband had, and- that
is none at all.  If {he hath a Legal Title antecedent to the Pur-
chafers, as Marriage and Seifin, where there’s no Term ftanding
out, that fhall prevail, and Equity fhall not help the Purchafer
agdin{t her : fo where the Purchafer hath a Legal Title as by a
Term precedent, Equity cannot relieveher.  And whereas it was
objefted, That there was no Cafe adjudged in Chanceryagainft th:» ~
Appellants pretence 5 the Anfwer is plain, The Common Law is
again{t ity and if no Precedent in Equity, the Commoen Law
ought to {tand : "Tis nothing but Precedent that Confecrates h:ilf’
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the Decrees in Equity : And no Man will fay, that ever any Wo-
man was endowed in Equity of a Truft Eftate. If a Man hath a
Term for Tenthoufand years, and beentirely and properly own-
er of it, tho' the fame be equal in value to a Feefimple, for the
Reverfion after it is worth littleor nothing, yet no” Dower can
be claimed in Equity 5 nay, If the Husband be feized together with
another Perfon, and not {ole feized, yet no Dower, even in Chaz-
cery, can be claimed againft the Survivor: So that Equity doth
not exceed the Rules of Law in advancing the Right of Dower.
*Tis true, unlefs Frand be in the Cafe, (according to the Cafe of
Nafb and Preflon in Cro. Car. 190, 191. ) Reliet” in Equity {hall
not be given againft a Legal Title to Dower 5 yet ’tis as true, that
where the Law doth not give Dower, Equity will not, unlefs
there be Fraud and Covin ufed to prevent it , and then common
Reafon enjoyns a Court of Confcience to Relieve. If any Al-
lowance had been in the Purchafe, upon Confideration of the
Title'to Dower, the fame would have been a very material Argu-
ment 3 but in this Cafe there was none : And therefore twas pray-
ed that the Difmiffion might be affirmed, and it was fo.

Dominus Rex wer(#s Baden.

Rit of Error, to Reverfe a Judgment given in the Court
of Excheguer, and affirmed upon a Writ of Error in the
Councel Chamber before the Chancellor, with the Affiftance of
the two Chief Juftices. The Cafe uponthe Record was only this ;
One Aller outlaws ene Clerk in Debt on a Bond in Mich. 1690. on
the Seventh of Jan. 169c. by virtue of a Special Capias utlagaturm,
and inquifition thereupon, f{eizes Clerk’s Lands into their Majefties
hand. In Hillary Term following the Outlawry and Inquifition
are certified into the Excheguer, and Allen obtains a Leafe under a
Rent. In Mich. 1692. Baden comes and pleads that in Mich.
4 Fac. 2. herecovered a Judgment againft Clerk for 1080 L that
in Trinity Term 1691. he took out an Elegit, and had a Moiety
of the Lands extended, and therefore prays that an amovess nranus
may beawarded. Mr. Attorney 'replies, That the Lands were
{eized by virtue of the Outlawry and Inquifition long before the
Elegit wasfued, and therefore, €. Bader demurs,and Judgment
for the King.

It was argued on behalf of the Plaintiff in the Writ of Error,
that this Judgment was Erroneous, for that there’s a vaft diffe-
rence between an Outlawry in a Civil, and one in a Criminal
Procefs : That ina Civil Action, ’tis only a Civil Procefs for the
benefit of the Party ; and 5 Edw.3. cap. 12. the King cannot par-
don an Outlawry at the Suit of a private Perfon; that ‘tis only
to help oneSubject to his Debt from another ; that the King hath

no
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no Advantage by it,and (o no need of a Preference by reafon of the
Prerogative ; that at Common Law no Man could be outlawed ;
that now it is purely given for the fake of the Plaintiff 5 that the
common Prattife isto make a Leale, or grant a privy Seal to the
Party: That by this Outlawry the King hath no Intereft in the
Land 5 he cannot cut down the Trees, g H. 6. 20. that he cannot
Plow or Sow 5 but only collett and receive the Profits which arife
out of the Land, Bro. tit. Outlawry 36. tit. Patents 3. that the
King hath not the poffeflion of the Land , which fhews it not to
be a Forfeiture to the King, but it remains the Parties ftill, in re-
fpect of Ownerfhip , he may make a Feoffment, 2f Her. 7.7.
2 Inft. 675. Hob. 122. by the Judgment the Lands were bound,
tho’ the Title was not compleat, till the Elegit was fued outs a
monfirans de droit or Petition did lye, and now the fame Matter
may be pleaded. 'Twas further argued, Thatgreat Mifchief muft
follow, if an Outlawry upon Civil Procefs may defeat a Judg-
ment 5 that Judgments with releafe of Errors are taken and ufed as
common Securities 5 that this is moft plainly a device fo avoid
them 5 that this can be no Security, if an Ekgit may not be fued,
but prevented by the Party himfelf , for here it is his own de-
fault, not to avoid this Outlawry by Appearance; that no a
of the Debtor could alter the Security, and there’s no reafon why
his neglect thould : that this Conteft is between Bader and Alex,
and not between Bader and the King. Aller’s Suit was but juft
begun, and this is meerly upon his Suit 5 If the Perfon had been
taken upon this Capiss, he lgad been the Plaintiff’s prifoner ; and
if he Efcapes the Plaintiff had an Action for it, Telv. 19. and the
{uppofed Forfeiture is only for his Intereft, 3 Go. gog. And by
this practife the King’s Prerogative is to affift one Subject to de-
ceive another : By the Law a Judgment is preferrable to a Bond,
and bindsthe Land, which a Bond doth not till Judgment upon
it ; now here the firft is to be poftponed, by reafon of the King’s
{uppofed Prerogative, which isonly a Rightin the King, for the
ufe of the Party to have the Profits, 2 Rolls Abridg. 808. wvide
Stamford 57. 1 Infl. 30. & Hardres. 101,176, 1 Inft.202.Latch.
43. That the Elegit hath Relation to the Judgment, and {o be-
comes Prior to the King's Title, like the Relation of a Bargainand
Sale to an Inrolment 5 and as a ftrong Argument for it, the words
in the Writ of Elegit were repeated and enforced,quo die Jud’ red-
dit’ fuit, which fhewed a relation to that day 5 and confequently
did affect the Lands at altime when the King had no Intereft in it.

On the other fide, it was argued with the Judgment,That this
was the common Pradtife of the Court of Exchequer in this Cafe,
that the Courfe of a Court is the Law of that Court, and to be
taken notice of by all other Courts, that 'tis time out of mind,and
confequently of equal duration with'the Common Law,and always
deemed to be parcel thereof s that the Records and Experience of
the ancient Clerks wereboth concurringto prove it the common U-
fage in the Excheguer,that when Lands are feized into the K’s hands

by virtue of an Outlawry and Inquifition,it was never known that
the
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the King’s hands, were removed by force of an Flegit {ued affer-
wards, tho’ upon a Judgment precedent ; that it Lath been their
conftant practife to continue the pernancy of the Profits in the
King, notwithitanding fuch Elegit 5 that ‘twould be of dangerous
Confequence to alter the fameby a new Opinion ; that "tis not fo
very material, whether this pratife be more reafonable then ano-
ther , but whether it be certain and known? for if it be fo, ts
much better to have it continued then changed, becaunfe of the
Confufion which muft follow, by fhaking the Rights and Poffef-
fions enjoyed under the former Praftife:That ‘tis not inmany Cafes
fo confiderable what the Ruleis, as that it be fixed and under-
ftood 5 and therefore noreafon to alter it, or at lealt not without
the ufe of the Legiflature 5 for by the fame colour that {ome
Judges of Parts and Segacity fhall think fit to {werve from their
Predeceflors, others of lefs capacity may pretend to do the f{ame,
and fo nothing but uncertainty woutd enfue.

But befides, this is not meerly a Courfe of ‘the Court , ’tis alfo
agreeable to the Rule and Realon of the Lawsy Bader hath no
intereft in the Land "till he fueshis Elegit ; whereas the King’s Ti-
tle to the Land was compleat by the Outlawry and Inquifition,
which was prior to the Elegz 5 and a Judgment of it {elf doth not
affect the Land, till Ele(tionmade 5 a Judgment at Law is only
an Award of the Court afcertaining of the Debt, and declaring
that the Plaintiff fhall recover. In it {elf it doth no more affeét
the Land, thena Bond; ‘tis true, when the Suit is ended by a
Judgment, the Party may reflort to an Elegit for his Execution
if he thinks fit, and can find any thing {ubject thereto. At the
Common Law, before the Statute of W%ﬂmz';zfr” 2. cap. 18. a Sub-
je€t upon his Judgment for Debt or Damages , could not have
Execution by taking away the Poffeffion of his Adverfary’s Land,
becaufe that would hinder the Man’s following of Husbandry
and Tillage, which then was reckoned beneficial to the Publick:
Sois 2 Inft. 394. and Sir William Herbers's Cafe,3 Rep.11,12. no-
thing but a Levqri or Fieri fucias 5 then by the Statute, f in E-
lectione illins, and Coke in his Comment on thofe words, faith,
After the {uing of an Elegit, he can’t have a Capigs - So that by
him, the fuing out of the Writ, is the determining of his Elei-
on, 2 Ix§f. 395. Fofter and Jackson's Cafe , Hob. 57. Even the
Elegit it {elf doth not (when fued out ) immediately touch the
Lands 3 for if that the Chattels be {ufficient to pay the Debt, and
it fo appears to the Sheriff, that thereby he may fatisfie the Plain-

tiffs-Demand, then he ought not to extend the Land ; and this
appears by the frame of the Writ, as 'tis in the Regiffer 299. 2 Inff.
395. which fhews that no Titlecan be acquired to the Land, till
the fame be Extended.

The Elegis cannot by Law have relation to the Time of
the Judgment, fo as to avoid the King’s Titley for relation
is only a Fiction, and Fiction fhall never bind or prejudice
the King in his Right, much les in his Prerogative: and
no Cafe can be thewn, where a Relation thall conclude the Kir- ;
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nor is it any Objection, That this is a Prerogative for the Benefic
of a Subject; for in truth, all the Prerogatives are for the Ad-
vantage and Good of the People, or elfe they ought not to be al-
lowed by the Law. Befides Practife and Reafon, there’s exprefs
Authority in our Books for it, as the Cafe of Maffers verfus Sir
Herbert Whitfreld 1657. Hardres. 106. And if there were no Book
for it, the Praltife is enough 5 for the printing of a Cafe doth
not alter or change the natureof it : “tisas much Authority if it
be not publithed, as when it is fo: Maffers recovered a-Judgment
again(t Sir Herbers Whitfield, and after the Judgment Sir Herbert
was outlawed at another Man’s Suit, and his Lands feized into the
Protector'shands,and afterwards Maffers took outan Elegit,and the
whole Court was of Opinion, that the Lands being feized into the
Protettor’shands before the Elegit was fued out, there could not
be an amovess manus awarded, altho’ the Judgment was prior to
the Outlawry 5 this is the fame with the Cafe at Bar 5 and tho’ it
may be {furmifed, That this was an Opinion vented in Evil Times,
yet 'tis well known, that excepting their Criminal Proceedings in
thofe Times, the Law flourithed, and the Judges were Men of
Learning, as Mr. Juftice Twifde~ hath often affirmed upon the
Bench. Twas further urged, That Prerogative was to be favou-
red 5 that ‘twas a part of the Law, 2 Irff. 296. efpecially when
‘twas ufed, asin this Cafe, to help an honeft Man to his Debt 5
that confefling of Judgments was oftner practifed by Fraud to co-
ver Mens Eftates, then Outlawries were to defeat juft Judgments :
That if this Judgment was juft and honeft, ‘twas his own defaule,
not to {ue an Elegit immediately. Then were cited maay Cafes to

rove the King’s Prerogative, as Fleetwood's Cafe , 8 Rep. 171.
%Jr/{ and Athen’s Cale, Lane’s Rep. 20. Hob.1i5. 2 Rolls Abridg.
158. Stevenfon's Cafe, 1 Cro. 389,390. ‘Twas argued that no-
thing could be inferred from Tunfleld’s Opinion in 2 Rolls Abridg.
159. which 1s alfo in Lane’s Rep. 63. for there the Debt was not
a Debt to the King, till after the Death of the Teftator 5 but here
is a Forfeiture to the King before the Elegit {ued : and admitting
that the King hath only the pernancy of the Profits, yet while he
hath {o, no other Perfon can intermeddle, for the King is intitu-
led to all the Profits, even to a Prefentmentto a Church, which
was void before the Outlawry, asis Beverly's Cafe, 1 Leon. 63.
2 Rolls Abridg. 807. and Oland’s Cafe, 5 Rep.116. And Procefs of
Outlawry is to be favoured and encouraged, as °tis a Means for the
recovery of juft Debts s and the effelts of them, by Forfeiture to
the King, ought to be favoured as a Prerogative , wherewith the
King is intrufted to that purpofe: "Tis a Penalty or Judgment up-
on him to be put Extra Legerns, becaufe he contemns the Law ,
and will not obey it ; fo that as to him, ’tis the greateft Juftice in
the World, that he fhould not enjoy any benefit of his Eftate by
virtue of the Law, during the time that ke ¢:{pifes it. Andas
to Beden, ‘twas his own default that he did not extend {ooner
he trufted the Party longer then he fhould, an- for that he may
thank himfelf: Wherefore upon the whole, twas prayed that the

Judgment fhould be affirmed, and it was affirmed. _
L2 Hgk
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36 Hall & f Exeouors of Tho. Thynne,

Hall & al’ Executors of Tho. Thynne,
| Ver(us
Jane Potter ddwminiftratrix of George Potter.

Ppeal*from a Decree of Difmiflion in the Court of Charcery -
The Cafe was thus 3 That Thomas Thynne Efq; having in-
tentions to make his Addreffes. to the Lady Ogle, gave a Bond of
1000 I. Penalty to the Refpondents Husband to pay 500/ in Ten
days after hisMarriage with the Lady Ogle 5 the Refpondent affift-
ed in promoting the faid Marriage, which afterwards took effect;
{oon after the faid Thynne was barbaroufly murdered 5 and about
fix years after Mr. Potter brought an Ation upon this Bond a-
gainft the Appellants, as Executors of Mr. Thynne , and proving
the Marriage, recovered a Verdict for the 1oco /. Thereupon the
Appellants preferred their Bill inChanceryto be relieved againft this
Bond, as given upon an unlawful Confideration ; the Defendants
by their Anfwer acknowledge the Promotion of that Marriage to
be the Reafon of giving the Bond. Upon hearing the Caufe at
the Rolls, the Court decreed the Bond to be delivered up, and Sa-
tisfa&tion to be acknowledged upon the Judgment. The Refpon-
dent petitioned the Lord Keeper for a re-hearing ; and the fame
being re-heard accordingly, his Lordfhip was pleafed to Reverfe
that Decree, and ordered the Refpondents to pay Principal, Inte-
reft and Cofts, or elfe the Bill to ftand difmift with Colts.

And it was argued on behalf of the Appellants, That this Bond
ought in equity to be fet afide, for that even at the Common
Law, Bonds founded upon unlawful Confiderations appearing in
the conditién were void 3 that in many Inftances, Bonds and
Contralls that are good at Law, and canpot be avoided there, are
cancelled in Equity : That fuch Bonds to Match-makers and Pro-
curers of Marriage are of dangerous Confequence, and tend to the
betraying, and oftentimes to the ruin of Perfons of Quality
and Fortune : And if the ufe of fuch Securities and Contralts Le
allowed and countenanced, the{ame may prove the occafion of
many unhappy Marriages, to the prejudice and difcomfott of the
be{t of Families 5 that the Confideration of {uch Bonds and Se-
curities have always been difcountenanced, and Relief in Eguity

_ given againft them, even fo long fince asthe Lord Coventry's time,
and long before ; and particularly in the Cale of Arundel and
Irevilian 5 betweeen whom the Fourth of Feoruary, 11 Car. 1. was
an Order made in thefe, or the like words : Upox the hearing and
debating of the Matter this prefent day in the prefence of the Counfel
Learned, o both fides, for and touching the Bond or Bill of 100 1.
againit which the Plaintiff by his Bill prayeth relicf. It appeared thas
the faid Bill was originally entred into by the Plaintiff unto the De-
fendans for the payment of 100 L, formerly promifed unto tbf) Jaid

efern-
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‘Defendans by the Plainsiff, for the effeiting of a Marriage between
the Plaintiff and Elizabeth bis now Wife, which the [aid Defendant
procured accordingly, as his Counfel alledged. Baut this Court utterly
difliking the Confederation wherenpon the faid Bill was given, the fame
being of dangerons confequence in precedent, apon reading three - fe-
weral Precedents, wherein this Court hath relieved others in like Ca-
fes, againft Bonds of that nature, thought not fit to give any conne-
nance unto Specialties entred into upon fuch Contracts : It is there-
fore ordered and decreed, That the faid Defendant fhall bring the faid
Bifl into this Couirt, to be delivered up to the Plaintiff to'be cancelled.
Then ‘twas further urged, That the Appellants had once a Decree
at the Rolls to be relieved againft the Bond in queftion, upon con-
fideration of the faid Precedent in the time of the faid Lord Co-
wentry and others; and of the Mifchiefs and Inconveniences like-
ly to arife by fuch Prattifes, which increafe in the prefent Age,
more thenin the Times when Relief was given againf{t fuch Bonds :
and therefore "twas pray’d that the. Decree might be Reverfed.

On the other fide it was urged, That the Confideration of this
Bond was lawful 5 that the affifting and promoting of a Marriage
at the Parties requelt, was a.good Confideration at Law , in all
Times, to maintain a Promife for payment of Money: That this
Bond was voluntary, and the Party who was Obligor was of Age
and {found Memory ; that here wasno Fraud or Deceit in procu-
ring it 5 that Chancery was not to Relieve againft Voluntary. Acks;
that here was a great. Fortune to be acquired to the Appellant’s
Teftator by the Match ; that here was Affiftance given ; that.the
Perfons were both of great Quality and Eftate;and no Impofition
or Deceit on either fide in the Marriage : That it might be proper
to Relieve againft fuch Securities, where ill Confequences did en-
fue ;5 yet here being none, and the thing lawful, and the Bond
good at Law, the fame ought tof{tand ; that here are no Children
Purchafers or Creditors to be defeated 3 that there are Affets fuffi-
cient to pay all 5 and confequently thefe can be no Injuftice in ai-
lowing this Bond to remain in force; that it was the Expectation
of the Refpondent, without which fhe would not have givenher
Servic- in this Matter ; and that it was the full meaning of the
Appellant’s Teftator to pay this Money, in cafe the Marriage took
effect 5 that there was a vaft difference between {upporting. and
vacating a Contract in Chancery 5 that tho’ Equity perhaps would
not afiift and help a Security upon fuch a Confideration, if it were
defective at Law 5 yet where it was good at Law, and no Cheat or
Impofition upon the Party but he meant (as he had undertaken) to
pay this Money, and was not deceived in his Expectation, . as to
the Succefs of the Refpondent’s Endeavours, ‘twould be hard in
Equity to damn fuch a Security ; and therefere "twas prayed that
the Decree fhould be affirmed.;

It
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Tt was replied, That Marriages ought to be procured and pro-
moted by the Mediation of Friends and Relations, and not of
Hirelings 5 that the not vacating fuch Bonds, when queftioned
in a Court of Equity, would be of Evil Example to Execu-
tors, Truftees, Guardians, Servants, and other People having
the Care of Children. And therefore ‘twas prayed that the
Decree might be reverfed, and it was reverfed accordingly.

- The Society of the Governonr and Affiftants, London, of the
new Plantation of Ulfter in the Kingdom of Treland,

Verfus
William Lord Biffop of Derry.

" A Ppeal from a Judgment by the Lords Spiritual and Tempo-

ral of Ireland in Parliament affembled , upon the Bifhop's
Petition and ‘Appeal to their Lordthips form an Order in the Chan-
«cery, touching certain Lands in the County and Liberties of Lsdosn-
Derry - Tt {ets forth, amongft other things, (after a recital of the
Proceedings in Chancery and the Merits of the Caufe) that the Ap-
pellants were advifed, that no Appeal lyes to the Houfe of Lords
1n Ireland from the Court of Chancery there, but that all Appeals
from thence ought to be immediatly to their Lordfhips here  the
Supreme Judicature as well for Matters arifing in Ireland as in this
Kingdom : and therefore in the Conclufion, prays that an Order
might be made for the faid Bifhop to appear, and put in his An-
{wer thereto, that the Matter might be heard before their Lord-
fhips here , when it thould be thought fit,and that the Petitioners
might receive fuch relief as thould be agreeable to their Lord-
thipsigreat Wifdom and Juftice, &c.

Upon prefenting this Appeal to the Lords here, the Houfe ap-
pointed Lords Committees to confider the proper method of Ap-
pealing from the Decrees made in the Court of Chancery in Irc-
land, and to report, &c. Then purfuant to an Order made by the
Lords Committees, and a Letter {ent to the Lords Juftices of Zre-
land, by Order of the Houfe of Lords here. Some Precedents or
Cafes from Ireland relating to the method of appealing from the
Chancery there, were brought before the faid Committee, and re-
-ported to the Houfe 5 whereupon the Houfe ordered that both
Parties might have Copies of the fame.

«.'Then the Society took Copies, and preferred a fhort Petition
to the Houfe, fetting forth the faid matter, and that they were
ready by their Councel to offer feveral things, in order to their
Lordfhip's receiving and proceeding upon their {aid Appeal ,

| where-
b
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whereupon, a day was appointed for the hearing of ‘Couricel on
both fides, with regard to Jurifdiction. |

And, It was accordingly argued on behalf of the faid Society,
that the Judgments in freland, whether in Law or Equity, were
nof to be finally Determined there, that Ireland was dependant
upon England 5 *twas urged to prove it, that our Money was to
be Current there, that our Laws did oblige them, that they were
governed fecundum leges & confuctudines anglicanas, Davis 21. in
which Book 24. that the Ealterlings in Ezgland, who firft made
the Money of this Standard,(and from whofe Name comes that of
Sterling,) were the fir{t Foundersof the four Principal Cities of Ire-
land, Dublin W aterford Corke, and Limrick, and the other Maritime
Villes in that Country, and were the {ole Maintainers of Traffick
and Commerce there, which were all utterly negleCted by the
Irifh. i

Thefe Cities and Villes were under the Protection of King Ed-
gar, and Edward the Confeflor, before the Norman Conqueft, and
thele Eafterlings in Ancient Record, are called Offmanni 5 and
therefore when Hen. 2. upon the firlt Conquelt, after their Apo-
ftacy, thought fit to People thofe Cities and Villes with Englifh
Colonies drawn from Exeter, Briftol, and Chefter, &c. he af-
figned tothem a certain proportion of Land next adjoyning to each
of thofe Cities,which Portion, is calledin the Recordsin Ancient
time, Cantreda Oftmannorum 5 Davis 25. {ays further, that Ire-
land is a Member of England, & Inhabitantes ibidem legibuys An-
glie fubjiciuntur & utuntur. -

In the Statute of Faculties, 28 Hez. 8. cap. 19. ’tis mention-
ed to be the King’s Land of Irelard, and that this the King’s Land
of Ireland, is a Member Appendant, and rightfully belonging to
the Imperial Crown of the Realm of Ewgland, and united to the
fame. And in the 33 Her. 8. cap. 1. by which the Stile and Ti-
tle of King of Ireland, was given to Hen. 8. his Heirs and Suc-
ceffors ; ‘tis further Enacted, that the King fhall enjoy this Stile
and Title, and all other Royal preeminences, Prerogatives, and
Digpities, as united and annexed to the Imperial Crown of Exg-
land.

Nay, It may be compared to a County-Palatine, Created by
the King of England 5 for, Davis 62. {peaking of that, he fays,
that a County-Palatine hath in it, jura regaliz, which confifts in
Royal Jurifdition,and Royal Seignory. By the firft, it hath all
its High Courts and Officers.of Juftice which the King hath ; and
by the latter, it hath RoyalServices, and Royal Efcheates, asthe
King hath 5 and therefore in fome re[pelts, °tis feparated and dif-
joyned from the Crown,asis Plowd.215. yet tis {ubordinate and de-

endant 3 though it be faid,that breve Donz’” Regis non Currit there,
yet the Writ of Error,which is the dernier refort and in like manner
an Appeal, is excepted out of their Charters, {ois Dyer 321. ard
345. 34 Hen. 6. 42. and it would be excepted, if it were not
{o expreffed ; for to have the ultimate Judgment, is that which
the King cannot grant, for fuch grant, would (if allowed) alt}e]r

the
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the fundamental conftitution of the Realm. So, in Irelsnd,
which is a Realm of it felf, as Confifting of many Counties,
Erroneous Judgments given in the chief place there, fhall be re-
verfed in the King’s Bench in Englard s Davis quotes Braifon,
lib. 3. tif coron’ cap. 8. that Comites Palatini habent regalem jivif-
ditionem in omnibus, Salvo Dominio Regi freut principi 5 {o that
by his Opinion, they are much the fame 5 and no Man will de-
ny, but that in all Proceedings in Law or Equity, the laft refort
is to the Parliament of England ; there it is that the King’s fu-
preme Authority is exercis'd.

It muft not be faid to be a Conquered Country, for the Earl
of Stafford’s fake, though Coke and Vaughar have affirmed it fo :
But it may be called a Plantation or Colony, dependant upon
England, and to many purpofes, parcel ofit. Thishath not on- -
ly the fame perfon for their King, but ‘tis under the Crown and
Government of E#gland ; there mult be in all thefe Cafes a Su-
periority or {uperintendency over inferiour Dominions; for other-
wife, (‘as Vaughan puts it, 401.) the Law appointed or permit-
ted to fach places might be infenfibly changed within it felf,
without the affent of the Dominion Superiour. And, 2. Judg-
ments or Decrees might be there made or given to the difadvan-
tage or of leffening that Superiority,which cannot be reafonable,or
to make the Superiority to be only in the King, not in the Crown
of England, (as King Fac. 1. would have had it, and confulted
Selden upon the point. )

Now though the Writ of Error be only mentioned, yet the
fame reafon holds to both 5 and the true caufe, why we have not
fo many Ancient precedents of Equity Cafes as of Law ones,
is, for thatin Ancient time the Equity Courts were not fo high,
meddled with few matters, and in a-Summary way ; but fince
their Aathority is fo advanced, and their Jurifdiction fo enlarged,
that moft queftions of property are become determinable there,
and almoft every fuit begins or ends with them, to the entire fub-
verfion of the Old Common-Law. It is and muft now be rea-
{fonable to have the Examination of their final Sentences in the
Parliament of England as well as of the other.

Suppofe non-refidence in Jreland thould be pretended, a For-
feiture of the Eftate to the next remainder Man or to the King.
Can it be fafe for to intruft them with a conclufive Opinion in
this matter. When Calajs was in our hands, Writs of Error lay
thicher, 21 Hen. 7. fol. 3. As to the pretence, that the orders
of this Houfe cannot be executed there 5 ’tis very vain, for if
the King’s Bench Command their Judgments to be executed there ;
this Houfe may order theirs 5 and in like manner as they do to
the Chancery here.

In 15 Rich. 2. numb. 17. in the Abbot of St. Ofithe’s Cafe,
the Lords here made an /Order, and charged the Lord Chancel:
lor that he fee it performed ; and thishath been conftant pra-
Ctice.

f It
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It hath been imagined, That the Jurifdiction of this Houfe in
matters of thiskind, is dated from the 21 fac. 1. as to the pro-
ceedings in Chancery; but that is not now to be difputed 5 for,the
Commons in Parliament Affembled, did agree itto be the Righe
of this Houfe; in the Cafe of Skinzer and the Eaft-India Compa-
ny; and in the Book about it,fuppofed to be written by that Noble
Lord,the Lord Holis,105. tisfaid,that where the King’sSovereign-
tydoth not reach,the Jurifdiction of this Houfe cannot; the contra-
ry is implied, that where the King of England’s Sovereignty doth
extend, the Jurifdition of this Houfe doth fo too 5 and no Man
will affirm, That Feland is out of or beyond the limits of the
Sovereignty of the Englifh Crown. And as to the exercife of this
Judicature by the Lords here, nothing can be f{tronger forit, then
the 1 Hex. 4. numb. 79. So ‘'tisin the Record, though in Cot-

ton’s Abridg °tis 8o. the Commons declare that all Judgments Ap- -

pertain to the King and Lords, and not to them 5 Skinner's Cafe,
199, 200. 4 Inff. 349, 353, 354 .

Jt was further argued, That Protettion commands a due Subje-
¢tion, and that thefe people who infifted upon this independency,
had forgot the Englith Treafureand Bloud, whichhad been {pent
for their prefervation. |

That they are part of Exgland and fubjelt to its Laws, appears
from the common Cafe of an incambency here, being made void
by acceptance of a Bithoprick in that €Colony: Befides, that in
Ancient time'the Arch-Bithop of Canterbury was Primate of Ire-
land, and had the Confirmation and-~Confecration of Bifhops
there , “Cambden’s Britt. pag. 735. and 765. 4 Inff. 360. then
‘twas urged that the Queftion now was, whether it were a Do-
minion inferiour, or equal to and independant upon the Realm
of Eugland : That the conftant practice had been for the Lords
here to examine the Decrees inr their Court of Chancery, that the
refufing, of this Appeal, would fhake all thofe Cafes thus deter-
mined 5 that every Appeal here from their Equity Sentences,
(which have been very many) was an Argument againft the Or-
der of their Lards, and for the receiving of this Appeal here:
That this thing hath been acknowledged, even by the Rebels
there ; for in Sir John Temple's Hiftory of the firft Progrefs of
the Irifh Rebellion, written 1641. pag. 141. amongft the feveral
prapafitions made by the Irifs (then in a general Rebellion) thefe
two are mentioned. |

1. That by feveral Ads of Parliament to be refpectively pafled
in England and Ireland, it fhould be declared, that the Partia-
ment of Ireland had no fubordination to the Parliament of
England, but {hould have fupreme Jurifdiction in that Kingdom,
as ‘Abfolute as the Parliament of England here hath.

2. That the A& of 10 Hen. 7. called Poyning’s A&, and all
other A&s expounding or explainingthat Law, fhould be Re-
pealed 5 both which with their other dangerous propofitions
were juftly rejected : however, it fhews their Opinion, that at
that time the Law was,or was taken and deemed to be againt them

M in
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in this point: and thereis as much realon for keeping the final Ju-
dicature here, as there is for maintaining the Superiority and Ob-
ligatory Power over them in the legiflature. o
"Twas farther urged, That the with-holding the Irih Lords
from having the like Jurifdiftion in their Parliament asthe Lords
in England have, in Judging upon Appeals and Writs of Error,
was abfolutely neceffary for the preferving of the Poffeflions of
the Englifp in Ireland 5 for thofe of that Country muft be fuppos'd
to incline to their own intereft, and cannot be fuppos'd fo much
inclined to love and affeCt the Ewnglifh amonglt them : And
that this Power of Judging here is Co-eval with the very Confti-
tution of the Government. A
"Twas further urged, That their Precedents returned, did ot
concern the point in Queftion, except the two or three Cafes in
1661, and 1662. and two Appeals lately in 1695. that their
Cafe of the Prior of Lanthony in 8 Hen. 6. Prynnes Animadver(i-
ons, 313, 314. wasagainft them s the Prior having removed a
adgment in the King's-Bewnch in Ireland, into the Parliament
there, which affirmed it, did bring a Writ of Error in the King's-
Bench in England, and they refufed to meddle with it ; the rea-
fon was, becaufe the Writ of Error before the Lords there did

- not lie, and that it ought to have come hither immediately ; and

all the reflt of their Quotations in their Printed Cafe either prove
nothing at all, ortoo much ; for they are againft the allowance
of Writs of Error in the King's-Bench in England, and againft the
Legiflature of England’s being able to oblige the people of
Ireland, both which have been approved by conftant prattice,
and therefore it was prayed,that the Appeal here might be allowed,
and the Order of the Irifh Lords might be vacated.

On the other fide, it was argued, from 1 Juf. 141. Prynne’s A-
nimadverfions,286. and 4 I»f2. 12. that their Parliaments had the
fame Authority there in refpe¢t of making Laws for that Coun-
try as the Parliaments have for Exngland ; that they have ever
fince, 10 Hen. 7. Re-enacted there fuch fubfequent Alts of Exg-
land, as they thought good for them ; and that they had the like
Power of Appeals, Writs of Error and Impeachments, &¢. and,
that the Cognizance of {uch Appeals in England would produce
great inconveniencies, by making poor people to attend here ;
whereas, they might with lefs trouble and expence have Juftice
at home 5 that this did agree with the reafons of that Ancient
Statute, 4 Izft. 356. that perfons having Eftates in Jreland, thould
Refide in that Kingdom, elfe half of their Eftates fhould go
to maintain theForts there : That this practice of receiving Ap-
peals here would be vexatious to the people of that place 5 and
that no Court could have Jurifdiction but by grant or prefcrip-
ti;)n, and that there could be no pretence for either in this
place.

+ o ~ Thes
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Then was it ordered in thefe or the like Words 3

Whereas, a Petition and Appeal was offered to the Houfe the ——
Day of —laft, fron the Society of the Governonr and Alfiftants Lon-
don of the New Plantation in Ulfter, in the Kingdom of Ireland,
againft a Judgment given by the Lords Spiritual and Tenporal of Tre-
land, in Parliament there Affermbled, on the day of- Laft
upon the Petition and Appeal of William Lord Bifhop of Derry againft
the Decree or Orders made in the faid Canfe in the Conrt of Chancery
there : Wherenpor a Commiittee was appointed. to confider of the proper
method of Appealing from Decrees made in the Court of Chancery in
Ireland 5 and that purfuant to the Orders of the faid Committee,
and a Letter [ent to the Lords Fuftices of Treland, by Order of this
Houfe, feveral precedents bave beer tranfmitted to this Houfe, by the
Jaid Lord Fuftices, Copies whereof were ordered to be delivered to ei-
ther fide : Afier hearin; Conafel upon the Petition of the faid Society
of London, prefented to this Houfe, praying that thej might be heard
as to the Jurifdiction of the Houfe of Lords in Ireland, in receiving
and judging Appeals from the Chancery there, as alfo Connfel for the

Bifbop of Derry 5 after due Confideration of the Precedents, and of

what was offered by Counfel therenpon 5 It is erdered and adjudged by
the Lords Spiritnal and Temporal in Parliament Affembled, That the
Jaid Appeal of the Bifhop of Derry, to the Houfe of Lords, in Tre-
land, fiom the Decree or Orders of the Conrt of Chancery there, made
in the Caufe, wherein the faid Bifbop of Derry was Plaintiff, and the
Jaid Society of the Governour and Affsftants London of the New Plasn-
tation in Ullter in Ireland, were Pefendants, was coram non judi-
ce, and that all the proceedings thereupon, are null and woid, and
that the Court of Chancery in Ireland, ought to proceed in the faid
Canfe, as if no fuch Appeal had been made to the Houfe of Lords there
and if either of the faid Parties do find themfelves Agrieved by the fuid
Decree or Orders of the Chancery of Ireland, they are at liberty to pur-
Jue their proper Remedy by way of Appeal to this Houfe.

[ ]

- Sir Cefar Wood alias Cranmer

verfus
Duke of Soxthamptorn.

Ppeal from a Decree in Chancery, the Cafe was thus; Sir
enry 1T 00d, the Appellant’s Unkle, makes a Settlement, in
Confideration of a Marriage to be had between his Daughter Mary
and the Duke, &«. to the ufesfollowing, i.e. in Truft,to Receive
and Pay out of the Profits 450/, aYear, tothe Lady Ghefer, for
the Lducation and Maintenance of his Daughter, till twelve
M 2 Years
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years of Age, then 550 L a year till Marriage, or Seventeen years of
Age, which fhould firft happen: and in Truft to pay the Refi-
due of the Profits to the Duke after Marriage, he fir(t giving Se-
curity to the faid Truftees to provide Portions and Mainteriance for
the Daughters of that Marriage equal to the Sum he fhould receive;

~and in cafe there thould be none, then the fame Money to remain

to the Refpondent, and if the faid Mary fhould die before Mar-
riage, or Age of Seventeen years, to fuch Ufes as Sir H. W. {hould
appoint. And if Mary, after Sir Henry's death, die under Sixteen,
the Refpondent then unmarried to any other Woman, or after and
before Seventeen, the Refpondent then living and unmarried 5 or
if before Seventeen fhe fhould marry any other, or if the fhould
refufe the Refpondent, then 20000 L out of the Profits to the
Duke.

But if the faid Marriage fhall take effet after Mary's Age of
Sixteen years, and fhe fhall have Iffue Male by the Refpondent ,
then for the better Settlement of th= Premifles upon the Iffue Male,
ard a more ample Provifion and Maintenance for the Refpon-
dent and his Wife, and the longef{t Liver of them, in Traft for
the faid Duke and Mary, for and during their Lives, and the Life
of the longer liver of them 3 and after their Deaths, to the firft
Son, &c. in Tail Male; and for default of Iffue Male to the
Daughters. And for default of fuch Iffue in Truft, for fuch Per-
fons only as Sir Herry fhould appoint, and in defanlt thereof to
the right Heirs of Sir Heznry.

Sir Henry IV. at the fame time,makes his Will, tho’ dated after
the Settlement, reciting that he had fettled the Premifies upcn the
Duke and Mary for their Lives, and the Life of the longer liver
of them, &¢. and confirmsit; and in Cafe the faid Marriage
thould not take effect, according to the Limitations of the Settle-
ment ; or if the faid Refpondent thould die without Iffue
Mary 5 or if he have Iffue by her,and that Iffue die without Iffue,
then the Remainder to Mary for Life, and afterwards to her firft
Son ; and after feveral mediate Remainders, then to the Appellant
for Life, &c. and after to Thomas Webb, &c.

Sir Henry Wood dies, the Marriage between Mary and the Duke

 afterwards takes effect upon her arrival to years of Confent : and

they lived in that ftate, till {be wasnear Seventeen years of Age,
and then fhe dies without Iffue. -

The Court of Chancery decreed the Profits of the Eftate to the
Duke for Life.

It was argued for the Appellant, That here was a precedent Co-
pulative Condition ; that il? the Marriage take effet after Sixteen,
and there be Iflue, then to the Duke ;5 and neither of thefe being
in the Cafe, the Decree is not confiftent with the pofitive words
of the Settlement, for that the Duke was to have it upen no other
terms : That by this Settlement the Duke was thus provided for:

1. If the Marriage did not take effe¢t, by Mary's refufal or ta-
king another Husband, the Duke was to have 2co00 /

2. If
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2. If the Marriage did take effett, and Iffue was had, then the

Duke was to have an Eftate for Life, but not otherwife s that
the words are plain and certain, that there muft not only be a
Marriage, but Iffue Male between them 3 thattho’ it thould be a-
greed to be a good Marriage within the intention of theSettlement,
the living till after Sixteen years of Age, yet when a Condition
Copulative, confifting of feveral Branches (as this doth) is made
precedent to any Ufeor Truft, the entire Condition muft be per-
formed, or elfe the Ufe or Trufk can never rife or take place : And
it is not enough that one part only be performed. '

As to the Objetion from the intention of the Patties , ‘twas
Anfwered, That no fuch Intention did appear,or reafonably could
be collected from any thing in this Deed or Will : and it would
be too great a violence to the words, to break that Condition in-
to two, which is but one, according to the plain and natural Con-
texture and Senfe of it.

It hath been faid, That if the Duke cannot take an Eftate for
Life in the Truft, unlefs he had Iffue Male by the Dutchefs, then
fhe her felf could not take for Life by that Truft,unlefs there were
Iffue Male, for that their Eftates are limited together 5 and then
the Confequence would be, That if thete were Daughters and no
Sons, the Daughters would have the Truft of the Eftate in their
Mother’s Life time, and their Mother nothing, which could not
be the intent of Sir Henry Wood.

To thisit was anfwered, That the fame arifes fromr a plain Mi-
{take, and a Suppofition that the Daughters (if any) thould take,
tho’ there never were 2 Son; whetedas the Limitation to the
Daughters is under the fame precedent Condition, as the Limita-
tion to the Duke and Dutchefsis: For the precedent Copulative
Condition ufhers in the whole Limitation of the Truft, fo that
the Truft to the Daughters could no more arife, without Iffue
Male born, than the Truft to the Duke and Dutchels.

And whereas’tis pretended, That at this rate the Duke and Datch-
efs were to have had no Subfiftence, till the Birth of Iflue Male,
which might be many years : it was anfwered, That this was a
plain miftake of the Law 5 for this Truft being by the Deed and
Will thus limited vpon this precedent Condition of having Iffue
Male, they whofe Eftates in this Truft are thus limited upon this
Condition, can take uothing till the Condition be performed by
Marriage and Iffue Male 5 and then by the Rules of Law, till
fome of thofe Perfons to whom the Truft was limited, could take,
the Truft of the Eftate defcends to the Heir at Law, and fhe was
intituled to the Profits, till the precedent Condition fhould be
performed, or become impoffible ; and if the Condition had been
performed, the Trufts would have taken effett 5 and Being not
performed, but becoming impoffible by the Dutchefles death e-
fore the had Iffue, the fubfequent Trufts take effett upcclll 1:;{'

eatit.
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death. Befides that, it is purfuant to the Rules of the Common
Law, which gives to the Husband no Eftate for Life in the
Wives Inheritance, unlefs he have Iffue by her born alive 5 where-
fore it was prayed that the Decree might be reverfed.

Then it was argued on the behalf of the Refpondent, That
Sir Henry Wood by the fame Settlement directs, that if the Duke
died before his Marriage with her, then the Truftees {hould dif-
pofe of the Profits of the Premifles to the Lord George Palmer,
the Duke’s Brother (in cafe the Brother married her) and to the
faid Mary for their Lives, and the Life of the longer Liver of
them ! And from and after the deceafe of the Survivor of them ,
then to their Iffue in Tail Male, &¢. without adding any words
of a preceding Condition 5 and yet fays, I like manner, and for
the like Eftates, as he had appointed for bhis faid Danghter and the
Duke.in cafe of their Marriage 5 which plainly evidences his inten-
tion to be, That the faid Duke and the Lady Mary fhould have
the Profits during their Lives, altho’ they fhould never have Iffue
Male, as the Brother would have had in cafe he had married
her. »
Then ‘twasurged, That Sir Henry Wood’s appointing the Sur-
plus of the Profits, over and above her faid Maintenance, - for the
benefic of the Duke, until his Marriage, thows the intent
for that it can’t be imag ined that he fhould be provided for before
his Marriage, and left deftitute of all Support after it, unlefs he
had Iffue Male by her. Nay, his intention of Kindnefs to the
Duke was proved further, by giving him 20000 L ia cafe the re-
fufed to marry him, or died before her Marriage.

And as to the Pretence of its being a Condition precedent
it was anfwered, That unlefs that Paragraph be made to inter-
fere with it felf, the Duke will be intitled to an Eftate for Life,
if there were no other Claufe in the Deed.

For firlt, 1t's faid, That for a more full and ample provifion for the

Jaid Duke and his Wife, the Truflees,&c. Which words (according

to the Conftruction of the Appellant’s Counfel) muft be ufelefs
and void, unles the Duke were not after Marriage to have as
great, if not greater Supply , then he had before the Mar-
riage.

‘Then ‘tis {aid, That they fhould be [feined in Trust for the Duke
and bis Wife, and the Survivor of thews, for and during their naty-
ral Lives, and the Life of the longer Liver of them. And from
thence ‘twas argued, That the meaning and 1mport of the words
(far and during) can be nothing lefs than the whole Duration and
Continuance of their Lives, from and after Sir Henry's Death and
their Marriage. :

Then the Will of Sir Henzry proves the Intention , for that it
recites, That he had fettled from and after his Deceafe, the Pre-
miffes in Truft for the Duke and the faid . Mary during their Lives,
and the Life of the longer Liver of them, and takes no notice of
the pretended precedent Condition 5 which fhows that he de-

figned



verfns Duke of Southampton. 87
figned them the Profits immediately after his Deceale and the Mar-
riage.

gI:‘hen in the Limitations over, they are not to take any benefit
of or by the Premiffes, until the death of the Duke and his Wife
without Iffue 5 therefore it muft be underftood , that the Profits
_in the mean time fhould remain to the Duke and his Wife, or the
Survivor of them. And then it was further obferved, That the
Duke comes in as a Purchafer upon as valuable a Confideration as
any in the Law, wiz. Marriage ; and the,Limitation over to the
Re{pondent is avoluntary Settlement. . -

And as to the Objettion of the Marriage being before Sixteen,
it was hot much infifted on the other fide, and 1in reafon cannot
be 5 becaufe her continuing martried till after Sixteen, doth fully
{atisfie the intent of the Deed, in reference to this Matter. And
many other Reafons were urged from the Intent of the Parties,
and the Nature of the Interelt, the fame being a Truft Eftate
and proper for Equity to conftrue. And upon the whole it was
pra%r’d that the Decree might be affirmed, but the fame was re-
verfed. "

Sir Cefar Wood aliss Cranmer,
Verfus
‘Thomas Webb.

Ppeal from a Decree in Chancery: The Cafe was founded
upon the next preceding 5 The Refpondent was one of the
Coheirs of Sir HenryWood, and claimed a Moiety of the Profits
of the Premifles during the Duke’s Life, and the fame was decreed
accordingly : And now it wasargued on the behalf of the Ap-
pellant, That in this Deed there was no Appointment to the Re-
{pondent, till after the death of the Appellant and his Iffue 5 that
all the pretence for Webb’s Claim was, That the Truft to the Ap-
pellant, was not to take effect till the Duke’s death, altho’ the
faid Duke had no Intereft in the Eftate, as hath been adjudged by
the Supreme Judicature of the Realm, that by the whole purport
and defign of the Settlement and Will, and the pofitive words
of it, Sir HenryWood intended the faid Trufts in Succeflion and
Order, as they are mentioned ; that the Defign of the whole,
was not to give any thing to the Refpondent , till after all the
mediate Limitations were {pent.

It was argued on the other fide with the Decree, That this Right
of the Refpondent to a Moiety as long as the Duke lives, 15 2
neceffary Confequence of the Lord’s Judgment in the other Cafe;
that the fame is founded upon fixed and eftablifhed Rules of Law;
as that an Heir is not to be difinherited by Conftruction or Impli-

cation,
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cation,but by plain and exprefs wordssnor will the Law giveaway
an Eftate, or make it to Commence {ooner than the plain and ex-
prefs words will warrant; that wherever an Eftate is limited in
Remainder, that dependsupon a Contingency or a Condition pre-
cedent, there, till the Condition be performed or Contingency
happens,that Eftate cannot Commence 5 that this was the founda-
tion of the Argument for the Appellant, in the other Cafe: And
the fame Rules hold here , forhereis a precedent Condition ; for
after the Marriage once had, the Duke muft die, and die without
iffue, or that Iflue die without Iffue, before the Appellant can
take. :

The Owner {ays that the Appellant is not to have it till then 5
that there is not one Reafon which canbeurged againft the Duke,
but may with equal force be urged againft the Appellant in this
Cafe 5 that the Refpondent claims not by the Settlement, but asa
Coheir, to have that which is not difpofed of ; and what is not
fo difpofed, muft defcend or refult for the benefit of the Heirs.
Wherefore it was prayed that the Decree fhould be affirmed 5 and
it was affirmed.

The Bipop of Exeter & ol
verfus
Sampfon Hele.

Writ of Error upon a Judgment in a Quare Impedit
in (. B. affirmed in B. R.

The Cgfé;u‘pon the Recbfd was thus :

HEZ‘@ brings his Quare Impedit , as feized of the Mannor of
Soutbpole in Cor’ Dewvor’, to which the Advow(on of the
Church of Southpole belongs in his Demefne, as of Fee, and fo be-
ing fcized, he prefented thereunto, when vacant, Fobe Ulr. his
Clerk, whoat his Prefentation was admitted and inftitated 5 that
it became void by his death, and belonged to him to prefent ;
and that the faid Bifhop and Gamwyr Hayman hinder him d
dampr’ Orc. | ’

The Defendants came and defend zén & injur’ quando,&c. and
the Bithop fays, Acio’ non, guia dicit, that the Church is withia
his Diocefs, and that he claims nothing in it but as Ordinary ;
that 'tis a Benefice with Cure of Souls 5 that 15 Aprilis, Auno Wil-
liclmi & Marie fecundo, it became void by the faid Incumbent’s
death, he being Ordinary, after which Vacancy , and within Six
Months prox” poft mortem pred’ F. U.viz. 19May, eoden Anno, the
Plaintitt prefented to him one Frascis Hodder as his Clerk, which
faid Francis was a Perlon in Literarera minus fufficiens feu eaparx ad

+ babend’
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kabend' di&tam Eeclefiam. Supe;: qno p;é;;l" Epifc’ as Ordinary of

the Church aforefaid, did according to the Ecclefiaftical Laws
Examine him of his Ability and Fitnefs in that behalf, uf de jire
debuit, and upon fuch Examination, he found him to bea Per-
{fon, in Literatura infufficient’ ac ea vatione fore perfonam inkabil
& minine idonean ad habend the {aid Benefice with Care of Souls,
. per guod, the {aid Bifhop as Ordinary did refufe him 5 of which,
after the faid Refufal, the Bifhop within the fix Months, did gi: ¢
* the Plaintiff notice, viz. 20th June, Anno fupradict’ and that he
might prefent another Perfon to the faid Church, that the Plain-
tiff did not prefent any other within the f{ix Months, per guod,
it belonged to the Bifhop as Ordinary of the place, to Collate a
fit and proper Perfon ; and thereupon, he did Collate Gamwizn
Hayman, who was inftituted and indutted, & hoc parat’ eft verifs-
care unde pet’ Jud' & '

The Incumbent piead;r the fame Plea, Mutatis mu’téndié.'

The Plaintiff replies, That Hodder at the time of the Pre-
fentation, and long before, was, Vicar of the Parochial Church
of Oxborongh, in Com’ pred’ 5 and to that Vicaridge, lawfully
admitted, inftituted, and induted, & homo Literatus infra Sa-
cros ordines conflitut’ & in verbo Dort Dot & inftrult & pof}
Doirine & Literat’ examen ordines Sacerdotales per ordination’
Epifcopalem adeptus fuit & intuitn Spiritualis Doni & favente Dea
in ea parte contingent' ad predicand verbum Dei in & per Diocefim
Exon, by Anthony late Lord Bithop of Exon, Licentiat’ curam
habens & exercens Animar’ & Divino Servitio per nenltos Annos affi-
due incumbent & Divinum Servitinm Celebravit & adbue Celebrat,
& ad Divina Servitia Celebrand’ Scil’ in legendo Orando, Prad;-
cando & Sacra Minifteria miniftrand Satis & Sufficienter Literatys
vixit apud Sowthpole pred & hot par oSt ver unde petit Jud
&e.

The Defendants rejoyn, That proteflando, that Hodder was ne-
ver Vicar of Uxborough, nor in Orders, nor Licenfed to Preach,
pro placits 5 they fay, that Hodder when Prefented, wasa Man i]-
literate, and that they are ready to aver, ubi & quando prout curia,
&e.

The Plintiff furjoyns, That Hodder was Vicar, in Orders,
and Licen{ed, prout, & hoe petit quod inquiratur per patriam, and the
Defendant’s Demur, & Fud’ pro quer’® affirme en B. R.

It was argued on behalf of the Plaintiffs, in the Writ of Error,
that this Judgment and the affirmance of it were Erroneous.

"For, That the Ordinary had in this Cale, a Power of examin-
ing this Prefentee, notwithftanding their pretence of Orders and
Licenfe, and the former Examination by Dr. Sparrow, late Bithop,
and confequently their Replication and Surrejoynder are naught,
for they rely upon thatand nothing elfe.

N “Twag’



90

" The Bifhop of Exeter & al,

"Twas infifted on below, That a Parfon once Ordained, is
certainly prefurned to have {ufficient Learning for any Cure of
Souls ; mnay, that fuch Examination upon his Ordination, fhall
conclude any fucceeding or other Ordinary from Examining {uch
a Perfon when Prefented to a Benefice, but this is contrary both
to Reafon and Law, and {o agreed by moft of the Judges, who
delivered their Opinions for the Plaintiff in the Altion below.

"Tisagain{t all Reafon and Senfe, That becaufe one Ordinary
thought him able to take Orders and Preach in his Diocefs, there-
fore, another muft deem him able and {ufiiciently Learned (tho’
he knows the contrary) to accept a Benefice in his Diocefs 5 “tis
Abfurd, that upon a Prefentation, he is to be Examined, but
not refufed, tho’ found inbabilis, and this becaufe he was in Or-
ders, and he could not be Prefented unle(s in Orders, and yet
tho’ in Orders, if he be Prefented, he muft be Examined, but to
what purpofe, paffeth all under{tanding, if his Priefthood or Or-
ders prefumes him to be qualified ! *Tis-likewife to fuppofe Lear-
ning and Ability to be an infeparable quality 5 Thatan ordi-
nary Scholar can never become lefs {o. By the Old Law, the
Bifhop had two Months time to Examine, 2 Ro/’s Abr. 354. by
Hob. 317. He hath a convenient time, and by Can. 1 Fac. 1
cap. 95. the two Months is reduced to 28 Days : And the
Ordinary borh in Confcience and by the Obligations which his
very Order doth import, isobliged to Judge for himfelf as well
as to Examine ; the contraryis repugnant to his Officeof a Judge,
to be forced or compelled to inftitute every Prefentee, fit or un-
fit: Befides the Ordinary pro Tempore hath the particular care of
all the Diocefs, and during a vacancy, is to take care of fupply-
ing every particular Cure within his Diftrict 5 then when he ad-
mits and inftitutes, the very form of Words, is, Accipe curane mee-
72 8 tuam, which renders it more Abfurd, that nolens volens, he
muft transfer his Cure to a Man not able in his Judgment to exe-
cute it. ‘

’Tis againft the Rule of Law, for that the Words of it are
exprefS, articuli Cleri, cap. 13. and this Cooke declares tp be Af-
firmative of the Common-Law 5 ltem petitur quod perfone Eccle-
Jeaf¥ quas Dominus Rex ad beneficia prefentet Ecclefiaftica 7 Epifcopus
eas non Admittat ut puta propter defeifum Scientie, vel aliam canfam
rationabilene, non Subeant examinationem Laicar’ perfonar’ in cafi-
bws antediitis prout bis temporibus attentetur de facto, contraCanoni-
tas [anitiones, fed adeant Fudicene Ecclefiafticuns ad guem de jure
pertinet pro Remedio prout justum fuerit confequendo refpons de Ido-
nietate perfone prefentate ad beneficium Ecclefiafticum pertinet Exami-
natio ad Judicem Ecclefiasticurn & ita est baikenws ufitatum & fiat

in futurnms.

Here is Idoneltm perfone prafentate; and the words of the Writ,
are guod permittat prefentare Idoneam perfonare. And if the Pre-
fentee were not a fit perfon, no fuch Writ can be maintained.

Then
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Then my Lord (oke in his Comment upon that Statute in

2 Inft. 631, 632. faith, thatthere may be diverfe Exceptions to
Perions prefented as Baftardy, Villenage, Outlawry, Excommu-
nication, Laity, Under-age, or Criminal and Lewd in his Con-
verfation, or inability to difcharge his Paftoral duty, as if he be
Unlearned ; and the Examination of the Ability and Suficiency
of the Perfon prefented, belongs to the Bithop, who is the Eccle-
fiaftical Judge, and nota Minifter, and may and.ought to refule
the Perfon prefented 5 if he be not Idonea perfona - And if the
caufe of refufal, be default of Learning, Herefie or the like, be-
longing to the knowledge of the Ecclefiaftical Law 5 then he muft
give notice to the Patron, f{o that default of Learning, is by him
(who was no great friend to the Jurifdition of Court Chriftian)
agreed to be Subjett to the Ecclefiaftical inquiry, and then in
Pleading, he muft thow the caufe of refufal, and the Party may
deny the fame, and then the Court fhall write to the Metropoli-
tan, or to the Guardian of the Spiritualities, fede wvacante, to
certifie if the caufe be thus, and his Certificate is conclufive if
the Prefentee be Dead, it fhall be tried by a Jury, 15 Hen. 7. 7.
the Bithop is declared to bea Judge, and not 2 Minifter in this
cafe of Exaxining a Man’s Ability 5 he is a Judge in this cafe as
he is in cafe of a Refignation ; for an Ordinary may refufe it,
and without his acceptance, ’tis no Refignation, and muft be {o
Pleaded, Noy. 147. Bro. tit Bar. 81. & 2. Cro. 197. and fo
agreed, evenin the Cafe of Leach and Thompfon, in Reg. 53. isa
Confultation upon this very furmife that inability, ad Retizend
beneficium propter Crimtina, belongs to Court Chriftian, and that
the Ordinary is Judge thereof, which is much ftronger than our
cafe, becaufe there was a Frechold vefted by induction. But this
hath been agreed by that Court from whofe Judgment the prefent
Appeal is, that arefufal may be upon infufficiency,appearing upon
an Examination, upon a new Prefentation; and conftant pratife

roves it. ,

The greater if any doubt is upon the Plea, if good, it fays, that
he was Examined, and upon Examination, was found incapa-
ble. .
The Exception taken toit, is, that it doth not fet forth the par-
ticular parts of Learning, in which he is deficient, that the Tem-
poral Court may Judge, if it were a fufficient caufe of refufal,
which is to change and turn it, ad aliud examen, what Learning
fs requifite for a Prefentee to be Beneficd 5 they would not have
the Ordinary to determine what Qualifications a perfon ought to
have in order to takea Benefice,but the Judges in Weftminfter-Hall -
They can have no colour for this pretence, but that the Ordinary
may have refufed, when competently Learned in their Opinions,
and they cannot {ay that the Law hath fettled any Rules or mea-
fures of Learning requifite. Some fay, Latin is not requifite fince
the Litargy is now in Englifh, and therefore they would Judge
of it ; others fay, the lefs Learning the better Preacher, if can
Read, and Pray, and Preach, and beindued with Spiritual Giftisci
N 2 and
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and fois their Replication; others fay, that the Ordinary’s
Judgment muft be fubmitted to the Judge’s Opinion of the pro-
portion of Knowledge neceffary; then they have a Popular pre-
tence, that this will give the Bithops too great a Power of refu-
fal, and fo reftrain Patrons from their privilege of Prefensing, and
thereby make themfelves Collators: But, there’s no danger of
that, becaufe there muft be notice and a convenient time for a-
nother Prefentation,and the danger of this reftraint,is as much the
other way, for then the Temporal Courtsare to do it, and its
much at one to the Patron, which isto declare the inability, the
Ordinary or the Temporal Courts: On both fides, it muft be a-
greed, that default of Literature, is agood and juft caufe of re-
fufal, the Queftion is, who fhall judge of it it is {aid, minas
Sufficiens in Literatura & ea ratione inhabilis, 1. e. (it being inde-
finite) in omni Literatura neceffaria.

But, they Cavil atthe Word minus fufficiens, asif that agreed
him {fomewhat Learned, and forget that ‘tis faid, ac perinde inca-
pax : And, minws [ufficiens is in Lawyer’s Latin, totally infuffici-
ent, and fo ’tis ufed inall Demurrers to Declarations, Pleas, Re-
plications, guod Narr’ wvel placit’ pred & Materia in eodem content’
veinys fufficient’ in Lege exiftunt ad quane vel quod, the party, ne-

- ceffe non habet nec per Legem terre Lenetur aliquo modo refpondere

i. e. 'tis good for nothing, ‘tis infufficient; the Court in their
Judgments upon the infufficiency of the Plea, do always fay,
quia minws fufficien’ exiftit.

Then it was argued, That it is a good Plea to all intents and
purpofes, from the nature of the thing, and the impoflibility of
making it more particnlar and certain. 2. From the fufficiency
of it toall intents and purpofes of Tryal. 3. From the Precedents
and thofe of Antiquity which warrant this form of pleading.
4. From the mifchiefs and inconventencies which muft follow
and enfue, if agreater particularity were required.

i. From the nature of the thing, and the impofhibility of ma-
king it more particular and certain 5 if the Bithop were bound to
{et down in particular, and at large, every point of Learning
wherein this poor wretch was and is deficient, “twould be a Plea-
ding like to a juftification of an Adtion done by a private Per-
{on, and not like to the Pleading of the A& of a Judge, which
this i5 5 “twould be {o large as to render it impoflible for to joyn
an Iffue thereupon 5 and then they would have demurred with a
Caufe, becaufe multiplex duplex incersun: & perplex’, and the reft
of our ufwal Adjeifives upon thofe occafions ; the Affignment of
feveral and many particulars would have been double, and good
caufe of Exception, becaufe one particular might be found true
and another not, and the Affignment of one particular would
have been adjudged infufficient, for then they would have faid
that Learning is of a Complex nature, and if a Man fhould fail

- in aniwering any one particular, tho’ common Queftion, yet he

might be qualified in general :* And therefore the Affignment of
o one
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one defec, tho never fo grofs, fhall not makea Clerk, minime
capax,and therefore no good Plea: For,if a particular be Affigned,
that would not prove a  general Defect of knowledge, accor-
ding to the words of the Law ; which is the only thing that could
make him incapable, ad habend beneficiun cum Curia Animar
and therefore the Bithop asa Judge, returns him iz literatura infuf-
Siciens & ea de caufa minime capax, and the fpecial inftances
would have been Evidences upon a new Tryal, or Examination
before the Arch-Bifhop. | |

Now this caufe of refufal; diftinguifhes the cafe from all others,
that they can infift upon; all other inabilitiesof a Clerk depend
upon one fingle point, as Baftardy, Villenage, Outlawry, Excom-
munication, Lay-man, Under-age, or Ecclefia{tical Infancy : So
all Crimes muft have their foundation from a particular A&, as
Adultery, Perjury, Simony, &¢. In thefe it fhall not be enough
to Plead that he was inhabilis generally, or criminofus, generally
& ideo inhabilis, becaufe no body can be criminofus, but he that
hath done {ome particular Crime, and that is to have a feveral
Tryal according to its refpective nature 5 if it be an Ecclefiaftical
Offence, then there is a particular method of Tryal ; if a Tem-
poral, thenanother, and fo fays Coke, 2 Inft. 632. and therefore
a particularity is required there, but here ’tis all tryable by the
fame way, viz. a new Examination before the Arch-Bithop:
Here the matter it {elf admits of no greater certainty; for that
‘tis a general deficiency of Learhing only, which can make an in-
capacity of difcharging the Paftoral Office 5 it is a matter that
muft appear by a variety of Queftions, and cannot be proved by
any one fingle inftance whatfoever.

This is the true reafon and difference why in {everal Cafes gene-
‘'ral Pleading hath been denied, and why in this Cafe it hath been
always ufed, and never excepted againft.

Then it wasargued, That this Plea was {ufficient -to all the in-
tents and purpofes of Tryal and Determination.

By our Law that Plea is {ufficiently certain,which may be Tryed
without inveigling either Court or Jury, that is, it muft be in-
telligible and plain 5 and this furely is plain enough, the Ordi-
nary had a Power to refufe him, for want of Learning, fufficient
to enable him to difcharge his Paftoral Office ; he Pleads that he
was Minws [ufficien’ in Literatura 5 this is to be tried by the
Certificate of the Arch-Bifhop, or the Guardian of the Spirituali-
ties, during avacancy and that is evident, by 39 Edw. 3. 1, 2.
40 Edw. 3. 25.and from Speccot’s Cafe, 5 Rep. 7.

There never was an Objection made to the uncertainty of any
Plea, if the Matter could be fairly reduced to an Iflue fora Trial;
now here the Court might certainly have written to the Arch-
bifhop to have known utrum this Creature, were minus fufficiens in
Literatura & ea Ratione inhabilis, and the alys Curie of the Bifhop

would have been Evidence before his Grace, and he might have
certified

A ——
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certified that he was, or that he was not fufficiently Learned:
No, fay they, the Court muft not write to the Archbifhop to
know that, till it be faid in what Points of Learning he was de-
feCtive; and if thefe (hall be thought material Parts of Learning
for a Rector, then they muft write to know if Hodder had them
or not; but if they think them not material for the Qualifications
of a Paftor, they muft not write at all: This is the true Englifh
of the Argument. But it was argued , That the Temporal Court
is only to judge, that the Caule of Refufal, if true, was a fuffi-
cient Caufe 5 and the Books are, that a general default of Learn-
ing is a good Caufe ; and this the Archbithop is to try: And this
;}5 certain enough for to make an Iflue or Queftion proper for that
rial. A '

~ Befides, A greater Latitude and Generality hath of late been al-
fowed in pleading of Proceedings in Courts, and before Judges,
then formerly. In ancient days, if a Man pleaded 2 Judgment
in a Court in Weftminfler-hall , they fet forth the whole 5 then
they came to allow of a taliter fuit proceffum, and an Abridgment
of the Proceedings 5 then came a Recuperavit only : And this was
becaufe that all Proceedings in the Superiour Courts were
to be prefumed regular, till the contrary were fhewn : But this
was denied a long while to Inferiour Courts, becaufe thefe were
tied to ftricter forms, and therefore were {till forced to fet forth
the whole ; then they allowed a taliter fuit proceffume for them ,
provided ftill they were Courts of Record : But now they al-
low it in pleading of a Juftification upon a Recovery in an
Hundred Court, becaufe the whole muft be given in Evidence 3
fo that fuch a formal Nicety in Pleading is not generally requi-
red now as wa: formerly. Befides, In Matters triable by the
Spiritual Law, there is always lefs particularity required in Plead-
ing, then in others triable in Courts Temporal, as in Baftardy,
DPivorce, Depofition, Literature, Profeflion, and the like: It's
enough if {o much be alledged , that they may write to know
whether the Falt be fo orno s and upon a Return thereof that
’tis {o, they can give Judgment. Now if his Grace my Lord
Archbithop, in this Cafe, upon Examination had returned that
this Prefentee was in Literatura neinws fufficiens, as undoubtedly he
would, (and {o the Plaintiff thought, otherwife he would have
joyned Ifiue)and {0 ez occaffone inhabilis then unqueftionablyJudg-
ment muft have been for the Plaintiff in Error 3 for default of
Learning is a good caufe of Refufal, and muft be agreed to be {o.
The Rule laid down by my Lord Arderfor, 3 Leon. 200. is, That
in Matters triable by our Law, all things iffuable ought to be {pe-
cially alledged, inorderto havea convenient Trials but in Mat-
ters Spiritual the Law is otherwife, becaufe there’s no peril in the
Frial 5 and therefore if certain enough to ground a Certificate, it’s
fufhicient.

My
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My Lord Hob. 296. in Sladeand Drake’s Cafe , faith , That in
pleading a Divorce, you muft thew before whom it was, 11 Hex.
7- 27. but you need not thew all the Proceedings as you fhould
of a Recovery at Common Law 3 and the Reafon why you muft
fhew before whom, is only that it may be known, whois to try
and certifie it.  In Burdell’s Cafe 18 Edw. 4. 29, 30. ‘tis clear that
in all Spiritual Ads triable by the Spiritual Law, it is neceffary to
plead no more than what may give the Court ground to write to
the proper Ecclefiaftical Officer, and to judge by his Certificate.
Now here is ground enough in this Cafe for the Archbifhop to ex-
amine this ignorant Perfon, for fo he mult be taken to be; for
fo he is found by oneOrdinary,and he refufes to be examined by the
Archbifhop:he is pleaded not to have Learning enough to capacitate
him for a Cure of Souls, and that by one whom the Law hath
conftituted his Judge: "Tis true, thisis traverfable and triable by
theArchbithop, but all thofe Inftances of his Infufficiency that
were taken in the Bifhops Court, would be Evidences of the fame
before the Archbithop, proceeding inan Ecclefiaftical manner, tho’
not {o proper, tho’ not poflible to be fet forth in the Temporal
Court 5 this is not a General Return of a Perlon inbabilis ,
which might occafion an Enquiry into all fort of Difabilities 5 but
a Special Plea of irbabilis, quia infufficienter Literatus ; and there-
fore no further Enquiry isneceffary, theninto the Learning of the
Party, as Capacitates him for a Rector.

1t was in the third place argued from the Prefidents of Plead-
ing in this Cale, and other Cafes of Pleading upon like Occafions,
and thofe both’ Ancient and Modern.

40 Edw.3.25. In a Quare Impedit (as this is) the Bifhop pleads
as here, That he Examined the Clerk prefented, and found upon
Examination gue il ne fuit fufficiens Letter'd, and thereuponalledges
Notice to the Patron, & per lapfum temporis he juftifies his own Pre-
{entation: Upon this,there’s no difpute but that thus far it was well

leaded;but the only doubt was,whether the words, and fo difabled,
ﬁxould be added to the Iffue > and they were ordered to be part of
the Iffue in that Cafe, and fo they ought to be in thisCafe, and fo
they are & e ratione inbabilis 5 this Cafe isexadtly parallel to that
in queftion 3 and. upon this Plea there was Iflue joyned, and the
Trial was dire&ted to be by the Guardian of the Spiritualities, vz-
cante Sede Cantuarienfi,nothing can be offered againft this, only that
‘tis Ancient, and the Law is changed, but by what Authority is
hard to know 3 there is no A& of the Legiflature toalter it : much
hath been done to help againft Niceties in Pleading ; nothing to
require more. And Bro. %m’e Impedit 168. they were compelled
to joyn Iffue, able or notable, in that refpett.

39 lgdw.g.l & 2.The Earl of Arundel verfus the Bifhop of Chefier,
fays the Book, tho’ it appears plainly to be a mif-print, from the
‘name of the Church, and the Trial per pais, and the Antiquity of

the Bifhoprick it felf, it muft be the fame,that in the Abridgmenltlnils
calle
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pleads as here, That he examined the Clerk prefented, and found
him perfona inbabilis, tohave a Benefice in the Church 5 and Iffue
is joyned upon that which is {tronger then ours, and a Trial by
Jury 1s directed out of the County of Cormwall, becaule the Clerk
was dead. Here are two Cafes in which all the different Trials
are taken that can be had by the Guardian where the Prefentee
was living, and by Jury when dead, becaufe he could not be ex-
amined : And in both thefe Cafes Iffue is taken upon this Plea,
and that in great Cafés, and after long Debate. And, according
to the Lord Coke, in this Reign the Law was pure and uncorrupt,
and flourithed. .

Then were urged Modern Precedents, Mich. 15 & 16 Eliz.Rot..
1941. Molineux verfus Archiepifcopar’ Ebor' in a Quare Inpedit, in
which the Plea of the Archbifhiop is the fame i totidem werbis, as
here, Perfona in Literatura minus fufficiens, fen habilis ad habend
pred Ecclefiam, and there is no Exception taken to the Plea, but
only Iffue joyned upon notice,or no notice, before the Lord Chief
Juftice Dyer. -

Another Precedent there is Hil. 6 Eliz. Rot. 646. Bodenbham
verfus Epifcopor’ Hereford', there is the fame Plea in Bar as here,
That the Perfon prefented was Perfona in Literatura minus fuffici-
ens fen habilis ad habend’ aliquod Beneficinm Saniie Ecclefie and then
avers notice to the Patron : and no Exception taken to the Plea,
but Iffue upon notice.

Pafch. 6 Eliz. Rot. 714. Pafchall verfus Epifcop’ Lond® Quare Iz~
pedit, the Ordinary pleads an Examination de habilitate, honsfate
& doltrina ejuss; & pro eo quod idem Epifcopus invenit pred’ Chri-

Sropherum fore criminofum, & de non fana Doltrina ideo recufavit
and notice ; and even to that general Plea there’s no Demurrer,
but Ifflue upon notice. “Tis no Anfwer, that here was no Solemn
Judgment upon this very Point, for it doth ratherjinforce the Au-
thority of the Precedents; it argues that the Law was taken to be
fo clear for the validity of this Plea, that no Lawyer would ven-
ture upon a Demurrer, but rather would truft toa Jury upon the

- Evidence of notice, it argues it {o conftant a Courfeand Method

of Pleading in thefe Cafes, that none wasf{o hardy asto difpute it.
38 Hdw. 3. 2. Perjurins was alledged by the Bifhop in the Pre-
fertze, and held to be well enough, but nothing of manner time
and place, nor any Conviction of it mentioned, and yet this was
admitted a good Plea, 2 Rolls Abridg. Prefentment 356. and fo
fays Rolls, it-fhall be, tho’ ina Suit between the Ordinary himfelf
-and another , Dyer 293. ’tis cited Bro. Quare Inepedit 170. Fu-
ftice Rhodes 3 Leon. 100. vouched a Cafein 30 Edw. 1. out of a
Manufcript of the Lord Catlizs, wherein upon a Quare non Adwsi-
f#t, the Defendant pleaded that the Prefentee was Schifmaticus &
Adulter, and the Court commanded that he fhould hold to one
or other of them, for which he faid Adulter 5 from hence 'tis ma-
nifeft, that the Court did not diflike the Plea for the generality,
but the doublenefs. '

t And
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And then it was faid, That after all thefe Prefidents on this
fide, and many others which might be Cited of the like generali-
ty in other cafes, ‘twill be difficult to thew one fingle Inftance or
Cafe in which this matter of general defe&t of Learning was ever
pleaded otherwife , or any one Judgment againf{t any Bifhop
whatever, upon {uch a Plea; for tho’in fome Cafes, which they
fay are parallel and fimilar, tho’ in truth they are not, as Crimine-
Jus and Schifmaticus hath been adjudged too general, yet this Plea
of Minims in Literatura fufficiens ac ea ratione incapax, as it has
alwaysbeen uled, without alteration of words, {o has it never yet
been excepted againft, and in thefe Prefidents of Edw. 3. be-
fore cited , hath been thought good, and Iffue joyned there-
upon.

pThis was the ancient form of Pleading, and (as all thofe anci-
ent Pleas were) founded upon Reafon, being f{uch as the Subjeét
Matter is capable of.

In the Cafe of a Coroner it’s 2 good Caufe to remove him, guia

fuit minime idoneus ad exequendume officiune iftud, and no charge
of any particular infufficiency affigned, Fitzh. Nat. Brev. 163.and
there is no queftion but that ‘twould bea good Caufe, and {uffici-
ently certain, in a Scire Facias to repeal, vacate, or cancel Let-
ters Patents for an Office in the Law, to {ay in Legibus bujus Regnt
Angliz minws [ufficient’ inflruifus, without afligning any particu-
lar Cafe or Statute that a Man blundered at, or was ignorant in.
Suppofe an Office in the Law, to which the King or a private Per-
{fon hath the Nomination, and the Court refufes to admit a Man {o
named, and an Action brought for that Refufal, &'c. would it not
be a good Plea to {ay the Party was winus [ufficiens in Scientia Le-
gum & ea Ratione inhabilis 5 and particular Inftances are Eviden-
ces. :
This is in the Negative, like a #on fuit dampnificatws, and there
you never need to thew how 5 unlefs “twere a particular Incum-
brance at the time of the Contract; otherwife tis always a good
Plea ;

In Noz Compos ’tis never thewn in particular whetein, or what
Feats of Frenzy 5 Noz compos implies that he had a genera] De-
fec, difabling him at that time to do an At obligatory and
valid 5 and that refembles this , for you need not fhew wherein ;
but the Particulars are Evidence. . ,

The Reafon of the thing proves the Convenienceand Solidity of
the diftinttion between Pleading a Negativeand Affirmative : For
inftance in this Cafe,the Negative pleaded implies an entire denial
of fufficient Learning to qualifie him for a Cure of Souls, and that
juftifies the Otdinary 5 and our Law Books are full of this Di-
ftinttion ; Mode and other Circumftances of Quality, Time, and
Place, are requifite in Affirmative Pleas, none of which are necef-
fary in Negatives. There might be cited infinite numbers of Ca-
fes to that purpofe, as  Manfer’s Cafe 2 Rep. 4. Broughton's Cafe
5 Rep. 24. Aftorand Hill 3 Cro. 253. Hutcbz’nﬂm verfus Lewfon,
3 Cro. 393. Wild and Dowfe, Latcb.olsg. And as the Foundanor;

: 0
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of all thofe, is the 40 Edw. 3.30.which is the ground of all thefe,
and many more {ubfequent Authorities to the like effett : But be-
fides, there’s one modern Cafe, ‘tis Church verfus Brunfwick , Sid.
334. Bond to pay from time t6 time a Moiety of all fuch Moneys
as from time to time he fhould receive 5 and payment of a Moiety
generally, without thewing the particulars in certain, was held a
good Plea 5 and the reafon of that Judgment maintains the Rule
now contended for, which was, becaufe ’tis of what he thould
teceive from time to time; otherwife if thofe words had been o-
mitted 5 becaufe in that Cafe there would be a ftuffing of the Rolls
with a multiplicity of Particulars; and the fame Reafon holds in
the Cafe at Bar. -

Then ’tis confiderable, and deferving of a Thought, That if
Learning be requifite to an Office Temporal, for a Slander in
which an Action lies,there thefe very words would bear an Ation.

" As tofay of a Judge, orthe like, the very words here mentioned,

w ith reference to his Office, ‘twould be deemed Scandalous and
Actionable : Now our Law will not allow uncertain, doubtful,
and ambiguous words to be fo. :
~Even in Affirmatives our Law allows of general Pleading,where
Particulars would be many : As in Bond for performance of Co-
venants upon an Apprentices: Indenture for finding him Meat,
Drink, Wafhing, Lodging, and other Neceffaries, held chat -
venit Meat, Drink, Wathing, Lodging, & aliss res neceffarias,
15 a good Plea, tho’ intirely uncertain what or how much 5 and
the Reafon is not only, becaufe ‘tisin the words of the Covenant,
for that Reafon doth not always hold, for many times you muft
thew how, and are forced to vary from the words of the Covenant |
in the Breach ; as in cafe of quiet Enjoyment, Breach muft al-
ledge how and by whom, and under what Title the Man was di-
fturbed ; but there’s another Reafon, becaufe the Particulars would
be many. - | :
Cryps verfws Sit Henry Bagnton, 3 Bulftrode 31. Cafe fur affursp-

- fit, That 7.§. being 2 Friend of the Defendants , and coming to

the Plairtiffs Houfe, he fell fick ; the Defendant, in confideration
that the Plaintiff would provide for him {fuch Neceflaries as: he
fhould want,he would beze & fideliter folvere proinde : The Plain-
tiff {hews that he lay there twoMonths; that the Plaintiff provi-
ded him Neceflaries amounting in value to, &. and held good
without thewing the Particulars to avoid a multiplicity of Reckon-
ings; {o 'tis for a Surgeons or Apothecary’s Cure. -
Another Rule in Pleading there is, That a Certainty, or a
Generality in Pleading fhall be required , according to the nature
of the Subje& Matter pleaded. 1In pleading of Breach of a -Sta-
tute Law, it’s enough to ufe the Negative of the words of fuch
Statute, as it is in Cafe of a Covenant s and by the fame rea-
fon in this Cafe, where a Statute faysthe Bifhop may refufe propter
defelfum Scientig, it's enough to fay in Literatura minus fufficiens,
efpecially whentis added ac perinde inhabilis. Lo

The“g
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Then were urged the Milchiefs and Tnconveniences which muft

enfiie and follow upon the Conftruction which they would make,
that this Plea isuncertain g for their Reafon only can be, as was
{aid betore, that the Court may judge if it be fuch 2 Deficiency of
Learniny as difables to hold a Curacy of Souls 5 and this is the
Realon all their Cafes go upon, and the Reafoninfifted upon be-
low s i.e. in effet that they muft try it, not the Archbifhop.
The fame Pretence is applicable to any other defet, and “twill 1
Confequence confound Jurifdictions ; ‘twill make an Enlarge-
ment of the Temporal, and Diminution of the Ecclefiaftical Jurif-
ditions, tho’ bothare founded upon the {ame Exglih Laws,
and of equal Ageand Authority : Nor is it any An{wer which
they have aliedged againft this, Thatthe Judgment at Law is not
that this oAy (hail have Infticution, but that a Writ fhall go
to the Mztropolitan to require him to admit a fit Perfon upon
Mr. Hele's Prefentation 5 and that if Mr. Hodder be prefented, the
Archbifhop may refufe himasinlufficient 5 and {o the Archbifhop
15 {till Judge of the Sufficiency. This looks plaufible : but they
omit or forget the Confequence, that if this Judgment ftand, then
if the Archbifhop refule, the Temporal Courts muft Judge upon
another Writ, Whether the Caufe of Refufal were in a point of
Learning, which they think requifite, for he wuft not plead 4
general Defect of Learning, but mention Particulars, that they
may judge of them ; thisis to {ubjelteven his Grace the Metropo-
Iitan to their Opinion, inan Affair within his own Jurifdittion
and Conufance. It is at lalt to enforce the Epifcopal Judyes to
contradict their own Opinions, and to admit Perfons which they
think not f{ufficiently Learned 5 tho’ the figft Judgment doth not
direltly place in Hodder, yet the next will, if the Archbifhop
prove of the fame mind : Now this isapparently the Confequence,
from the pretended Reafon of the Judgment for them ; and it is in
effect to deny the old Law, that'a defef of Learning is a {uffici-
ent Caufe of Refufal ; and that the Ordinary is Judge of that De-
fect, and not the Temporal Court.

And thenas to the Cafes objected Dyer 25 4. the Bifhop of Nor-

wich’s Cafe in a Quare Impedit, which is likewife in 2 Rolls 4- -

bridg. 355. where the Bifhop pleads that the Prefentee was a
common haunter of Taverns and other Places, and Games un-
lawful, ob quod & diverfa alia Crimina confiriilia pred the Prefen-
tee firit Criminofus & fec inhabilis & non idonea perfona, and this
was held an ill Plea: But the Groundsand Reafons of that Judg-
ment were not for the generality of the Plea, but becaufe the de-
fedts {pecially declared before were not fufficient to make the Pre-
{entee & fic Criminofus, as beino not Mala in fe, but probibita by
particalar Laws under certain Penaldes. - Nay, the Argument
they would make from the general word Griminofws, will not
hold in the Cafe in queftion,* but is clearly diftinguifhable from
iz; becaule one fingle AC, one Crime fpecially fet forth, would
difable the Man ; but in this cafe Ignorance, that works a Difabi-
lity, waft not be of any one particular thing whatfoever, but a

02 : general
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general detect of Knowledge. And another Reafon againft their
Inference from thefe and the like Cafes, is this, they belong toa
different Examen, and upon that they require (as was faid before)
a different pleading.

The great Cafe, and the only one that can be pretended to
come near this, is Speccot’s Cafe, mentioned in every contempo-
rary Report of that Age, as a new Cafe ; and a new one it is;
and the Reafons of 1t are differently reported in divers Books ;
and in truth, the Reafons of the Judgment do not warrant it,
nor make it applicable to the Cafe at Bar.

The Authority of it is queftionable, for they agree , Schifm
or Herefie, which the Judges there take to beall one , a*Caufe of
Refufal 3 and others faid, they did not know what was Schifzza-
ticus inveteratys 5 but they did not confider that the Archbifhop
might, tho’ they did not ; but perhaps the Ordinary may judge
that to be Schifm whichis not :and therefore the Temporal Courts
are to judge what is Schifm ; an# in the enforcing of this Cafe be-
Iow, they faid the Ordinary is Judge only of Matters of Fadt, not
if the Fact be Schifm; which is fomewhat {trange.

The Reports of that Cafe are 5 Rep. 57. 1 Anderfor 189,190.
Gold. 36, and 52. and 3 Leon. 198, 199, and 300. in that Cafe
the Bifhop pleaded that the Prefentee was Sebifmaticus inveteratus
& ideo non babilis : upon the validity of this Plea there were di-
vers Argumentss Two of the Judges , fays my Lord Anderfor,
were for the Plaintiff, and two for the Defendant ; and for the
Decifion of the Matter, the Opinion of the other was asked,
and by the greater Opinion Judgment was given pro Quer’.

Then were repeated my Lord Arderfor’s words , fol. 189. the
Inftances that were urged, were, {ays he, Griminofus & Perjurus,
but they are Matters triable both by Eaw,Spiritual and Temporal,
and the Coment ; or how is neceffary to be fhewn to determine
the Trial; but Schifmaticus in the principal Caufe f{hall be tried
only by the Spiritual Court, and not by the Temporal , as that
of an Heretick may be generally pleaded : And divers Cafes were
put to prove General Pleas and Iffues triable at Common Law, and
yet {ays he Judged pro Quer’.

Thisis my Lord Anderfor’s Opinion of that Cafe, and whether
the Ancient Auchorities vouched in that Cafe, do warrant that
Judgment, muft be fubmitted.

Befides, by our Law “tis not any one Opinion , tho’ judicially
delivered, that can make or alter the Law, nay, it doth not ob-
lige any further than the reafon of it is confiderable, and agrees
with the conftitution and the Rules of Law 3 my Lord Vaughan
always declared in favour of Reafon and Authority, and that in
Honour of our Law, for the contrary is to fay, ’tis founded upon
no Reafon ; then ‘twas urged, that this Judgment was when the
Courts below were in ftruggle with che Ecclefiaftical, and the
then High Commiffion Courts Ereted by 1 Eliz. had given fome
provocationh ;5 which, with frequent Prohibitions, gave occafions
to the Difputes between the Bilhops and the Judges, in the be-
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ginning of the Reignof K. Fac. 1. But admitting the Cate to be
Law, the fame is ealily diftinguifbable from this, and founded
upon different Reafons which cannot govern or influence this.

"Twas urged firft in that Cafe there was fome poflibility for tie
Bilhopto have fet out the Herefie certainly and particularly, tor
all Herefie muft be founded upon fome particular Tenet, that is
Repugnant to the common received and Orthodox DoGrine.
Now in this Cafe, fay they, the Herefie ought to be Afligned,
that the party may Traverfe it, and purge himfelf, and the Arch-
Bifhop not to be inveighled and obliged to run over all the {pecies
of Herefie, which, fay they, may be almoft impofiible, but may
have only one particular Opinion to Examine, whether the Pre-
fentee did obftinately maintain it, for if the Temporal Court
had been of Opinion, that fuch Tenet in particular was not He-
refie, tho’ the Ordinary thought it {o, yet then they would have
over-ruled the Plea,and not have wrote to the Arch-Bifhop at all :
This is the fole caufe of that Judgment, and then the confequence
will be as was obferved before. But their own reafon fails in this
Cale; s for here the fufficiency of Learning is Traverfable 5 for as
hath been fhiewn it hath often been Traverfed, and as to the es
Ratione inhabilis, no ObjeCtion can be to that, for the old Au-
thorities Cited do warrant, nay, requireic; and all Pleas of Spe-
cial #on eft fai¥' as by breaking of aSeal, and thelikeare in the
fame manner. ,

Then befides the very words of the Law of Articuli Cleri, are
very much worthy of confideration 5 it impowers the Bifhop to
refufea Clerk , propter defeltum fcientie & alias Canfas rationa-
biles, now all thefe Caufes of Refufal, mentioned in their cafes,
comes under the canfas Rationabiles,and caufa vaga & in certa eft non
Rationabilis,;now want of Learning is not included by intendment,
but by exprefs words, and therefore need not otherwife be fer
forth s take it for granted, thatas they would have it, the Tem-
poral Judges are to Judge what isa reafonable caufe of Refufal 5
yet they are not to Judge, if defect of Learning be a caufe or not,
for in that the Statute is pofitive 3 then if faid to be deficient in
Learning, & e« ratione inhabilis, they had nothing to Judge up-
on, they were only to write to the Arch-Bithop to know if the
Fat were true, if he were deficient, and therefore it need not be
fet forth any otherwife, then as the Statute expreffes it ;5 tho’ in
that cafe, they fay, there are divers forts of Schifms and Herefies
in Dodtrines on which the Bithop might warrant his Refufal, yet
*tis not {o much as once pretended, there are any Opinions deli-
vered in thofe cafes, that deficiency of Learning is fubject to the
fame Rules of Pleading.

Then the Plea is in the Negative, as was thewed before, which
is more than enough to make a good difference 5 and Negatives
in a Bar are always allowed to be more general becaufe moft fa-
voured, and efpecially here, where the matter and perfon to
which the words are applied, do fufficiently reftrain and deter-

mine the {eeming uncertainty of it. )
Nothing
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Nothmor can be pretended to reduce this toa greater certainty ¥,
but the Canions or the Sratute o 1 3 clhiz. cap. 12. or other Laws
of the fame nature, 1 Canons of King :fzzc 1. made in 1602,
and they were made purfuant to Canons made, 1562. by which,

1o Man wasto be admitted, #/¢ raticizem fide ] wcta Artioulos Feo
ligionis in Syno&lo Epifeoporum & Cleri Anno, 1562. approbatos La-
tine reddere & candem Scripture tefitnronio Corvoborare poffit Can.
3, 4. Conditiones in ordinands requifit’, this is merely a Megative
injunétion on the Bifhop never to confer Orders upon any Man

that cannot do this, it is not mardatory upon him to ordain e-

very Man that can do this, nor does it any way leflen or diminith
the Authority or ]udgment of the Ordmary in Examination of
the fitnefs and Learning requifite.

So is the Statute of 13 Eliz. the fame induces an incapacity on
thofe that thall not fubfcribe the Articles, but it leaves all things
elfe to the Ecclefiaftical Law 3 neither the Canon nor the Statute
are Derogatory from the Old Ecclefiaftical Law, they both leave
it in Statu quo to the Ecclefiaftical Judges; nol "Man will pretend
that thefe are a Repeal of the Statute of Articuli Cleri 5 {0 that the
Law remained as it did with more Latitude indeed to the Bithop,
but not with more favour to the Clerk.

They objected, that here was not convenient notice to the I'a-

~tron, and the ufual pleading ofit is the fame day.

But furely that's well enough, and fowas it held by allthe Jud-
ges that favoured their fide in this cafe; and 'tis apparent, that
he had above four Months time to have prefented anorher, be-
fides, the Judges declared below, that if notaccnvenientiime,
it owht to have come on their ﬁde but they admit notice by
their Rephcatmn, and infift upon hlS Orders asan Ziteppel to
fay that he was Illiterate.

They pretend, That heis {till under the Bithop's ]umd‘&mv
and that he may deprive him for the fame Caufe, if {ufficient, af-
ter Inftitution, but that'sa great miftake ; for, there may be a
caufe of Refufal which is not of Deprivation, for, he may be-
come Learned that was not fo, and befides, the Rule is falfe, af-
ter induction, they would then be difcourfi ing about Freehold
&'c. 2 Man may be refufed,becaufe non compos;but he cannotbe &
%nved for that Caufe, though the Bifhop may provide a Curate

e

As to the pretence of fix Months notice, from the time of the
Refufal, “twas never infifted on at the Barin C. B. or B. R. and
the Judge whodoubted, did only fay, he was not fully fatisfed
with the current Opmnon of the Books;his doubt arofe upon this,
That the caufe of Refufal was not within the Patron’s knovvieaog
Suppofe the Man had not Epifcopal Orders, but pretended o
them, and the Patron knew nothing of the matter, fheald this
Prefentation prevent lapfe, and the reft were all of another Opi-
nion and the Books are full to this effet, for the Patron ﬂwh
to prefent aMan qualified, otherwife ‘tis as no Prefen‘ation, and
then lapfein courfe, Suppofe he had prefented a mere Jaicar, s

d
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as none ; {uppofe he had prefented a Woman, as idonea perfona,
‘tis as none ; and thefe inftances may feem Trivial, but our Books
do mention them. ‘

2 Roll's Abridg. 364. Kelway 49. 59. 34 Hen. 7. 21: 14 Hen.
7. 21. and Dyer 227. and Sir Symorn Degges Parfon’s Counfel-
lor. ‘ A

Upon the whole, the Queftion is, whether 2 Court of Law
fhall Repeal the Statute of Articuli Cleri; whether the Plea fhall
be adjudged ill, which isin the very words of that Statute ; when
the fame Falt was never pleaded otherwife, nay, whenit hath
been pleaded thus often times, and never excepted againft till
now. , »

Wherefore it was prayed that the Judgment might be Rever-
{ed. -

On the other fide ‘twas argued, That the Bifhop’s Plea below,
was too general, and the Plaintiffs Replication good 5 that his be-
ing Ordained a Prieft,and a Licenfed Preacher is enough, that this
is an An{wer tothe Allegation of the Minus Literatws, his being
a Prieft is a kind of a fuperfedeas to his. Examination, that there
was no Learning requifite to his havinga Cure of Souls, which
was not Antecedently neceflary to his receiving of Orders: That
he ought not to be admitted into Orders,! unle(s he beaffured of
or named to fome Curacy, all which, - {fuppofes the Qualifications
Requifite for a Benefice with Cure -of Souls 5 then ‘twas urged,
that here was not notice {ufficient, for ’tisnot till many-days after
the Refufal, for this might have put Hele the Patron beyond the
poflibility of making a new Preflentation.: And' in all pleadings.
of this fort, the notice is generally alledged to be the fame day,
or within a day or two at the moft; That certainly it ought to
be with convenient notice. But then it was urged, That the fix
Months ought not to be from the Death of the laft Incumbent ;
if there be a perfon Criminal prefented, which the Patron doth
or may know, as well as the Bithop, there the {ix Months mulft

be from the Death ; but if it be upon a refufal for a Ciufe which

lies only in the Bifhop’s knowledge, then it muft be only from
the notice, and that notice ought to be perfonal 5 but if the
Months incur from the Death, the notice thould be in convenient
time, and what that is, the Court muft Judge.

Then it was urged from Speccot’s Cafe, That this Plea is too
general and uncertain, that a Temporal right being concerned,
the Bifhop ought to have fet forth more particularly and di-
ftinétly the caufe of his Refufal, 8 Rep. 68. the certain caufe of
a Divorfe muft be thewn, 11 Hen. 7. 27. 2 Leon. 169. The
Ordinary is a Judge onlyof the matter of Fact, if true, not if this
matter pretended be a caule of Refufal, he ought to alledge that
fo particularly, as to manifeft it to the Court, in which the Suit
“depends ; That 'tis a legal caufe of Refufal. Heisnot a Judge,
" whether Hodder’s infufficiency in any one point of Learning be 3

’ goo
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goo:i cauiv ot Rerufal 5 for, if it thould be fo, the Temporal
Right of Patronage would be very precarious. The Court ought
to have enough before them, whereon to Judge of the Caufe, as
well as that on Iffue may be joyned and tried ; here ’ds only faid
that he is lefs fuflicient, not that he is altogether illiterate 5 this
will put it in the Power of the Ordinary to refufe for want of
knowledge in any Learning as he thinks fit, as Mathematicks or
Anatomy, without which, a Man may be well Qualified to be
the Rector of a Benefice, and the confequence of fuch Opinion will
be much to the prejudice of Lay Patrons 3 that certainty in Plea-
ding ought to be encouraged for the preventionof the exercife of
Arbitrary difcretionary Power, thatthe Wifdom of the Common-
Law is to reduce things to fingle Queftions, that the Determina-
tion upon them may be plain, and certain, and known, and the
reafonsof fuch Determinations may appear, which cannot well
be done, if general Allegations or Pleadings be countenanced,
for which; and other Reafons urged by the Counfel, who argued
‘vivrith ctlhe Judgment, ‘twas prayed that the Judgment might be af-
med.

It was replied on behalf of the Plaintiff; in the Writ of Error,
that the Books were very plain, that the fix Months were to incur
from the Death of the Incambent, and then, if there were not
notice in convenient and .due time, in order to enable the Patron
to prefent again, that this ought to come on the other fide.

That to require Learnifg in Prefentees to Benefices, would pro-
mote the Honour of the Church, nay, of the Nation in general.
That every Man who knew this Prefentee and his Ignorance, even
as to the Latin Tongue, muft acknowledge, that the Reverend
Prelate who refufed him, had done worthily, and becoming the
Charalter of his Order, Family, and Perfon, and therefore *twas
Igrgyed that' the Judgment thould be Reverfed, and it was Rever-
ed. ,

Robert Davis
verfus

Dr. Fohn Speed.

WB. IT of Error on a Judgment in EjeCtment in the King’s-
Bench, for certain Lands in Hamep-Shire 5 the Declaration
was upon the Demife of Francis Cockey : The Verdict finds, that
Williane Horne and Ann his Wife were feized of the Landsin Que-
ftion, in their Demefne as of Fee in Right of the Wife, that the
madeand executed 2 Deed, Covenanting to Levy a Fine thereof,.
to the ufe of the Heirs of the faid Williane Horne, lawfully begot- -
ten
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ten and to be begotten on the Body of the faid 4wz his Wife,
and for defanlt of fuch Iflue, then to the ufe of the right Heirs
of the faid Williasz Horne for ever, and a Fine was Levied accor-
dingly to thele ufes 5 that Viliam and Ann wiers {eized, prout

Lex poftulat, that they had Iffue, IVilliare Horne their Son, who

Died without Iffue in the Life of William and Au»., that the Died,
and William the Father, and Husband Survived her, that then
he Died without Iffue, that the leffor of the Plaintif is Silter and
Heir of the faid Williame Horne, that after his Death, fhe entred
and was {eized prout Lex poffular, that Elinabeth | Foanna, and
others, were Co-heirs of the faid Anz, that their Eftate and Inte-
reft came by mean conveyances to the Defendant Speed 5 That he
was {eized prout Lex poftulat, that the Leflor of the Plaintiff en-

tered and Oufted the faid Speed, and made the Demife in the De-

claration, and that the Plointiff entered and was Poflefled, till

the Defendant entered upon him, and Oufted him+ And if it

fhall appear to the Court, that the Defendant’s entry was lawful,

they find the Defendant not Guilty, and if, ¢c. upon this fpe-

3’131 Verdict, Judgment was given in B.R. ‘for the Defen-
ant. s

Aud now it was Argued on the behalf of the Plaintiff, in the .

Writ of Error, that this Judgment was Erroneous,. and ought to
be Reverled, for that thefe Lands belonged to the Heirs of the
Husband hy force of this Deed and Fine 5 that this was in the
Cafe of an Ufe, which was to be conftrued as much according to
the intent of the Parties as a will; That if by any conftru-
&ion, that intent could be fulfilled, it ought: That the intent of
the parties here was plain to. giveithis Eftate to the Husband
and his Heirs, that ufes are tobe governed by Equity, and that
therefore the meaning of the perfons concerned, was to be pur-
fued's That the Woman intended to take nothing her felf; nor
to referve any thing, but to part with.the wholé: That here was
an ufe by implication in the Husband, tho’ none could refult back
to the Husband, becaufe he had none before 5 but that in this
cafe as in that of a Will, ad ufe might by implication very well
be raifed to the Husband, and then this might be good by way of
Remainder, ‘after the Death of the Husband ; or create an Eftate
Tail in him, by coupling the ufé implied to him for Life, with
that to the Heirs of his. Body ; and that if it were not {o, then
that it. was good as a {pringing contingent ufe to the Heirs of the
Body of the Husband, . and that in the mean time till that
Contingency happened, the {fame was to the ufeof the Wife and
her Heirs 3 And that this Conftruttion contraditted no Rule of
Law ; That it was no more than was allowed in cafe of 2 Will,
by way of Executory Devife, according to Pe/ and Browr's Cafe,
in 2 Cro. that the Eftate thould remain in the Wife and her Heirs,
during the Life of the Husband, that this was never defigned to
take effeCt as an ufe to be vefted immediately, and it was no more
. thenif the Deed had declared the ufe PFO be after the expix:ati'or,;
: o
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of twenty Years, or at other futare time, to the Heirs of e
Body of W:liane Horne, and for default of {uch Iflue, to his righe
Heirs, aiid that {cch time had happened, the ufe would have vé-
fted in the Heirs of his Body, or in his right Heirs, if he had
Died before that time : That ‘tis true, theremuft be a perfon ca-
pable of taking at the time when the Contingency happens, and
fo there was here, at the time of his Death 5 That it could ne-
ver be intended that the Heirs fhould take immediately, for that
then there wasno {uch pet{on in being, there could be o Heirs
during his Life : That this was like the Cafe of 1Webb, and Sir
Cafar Cranmer , where the Truft of the Eftate during the Life of
the Duke of Southzzrpton, was adjudged to remain in the Heirs of
the Devifor; the Duke himfelf not being capable to take it 3

“That here being no perfon able to tike under this Deed and Fine

during the Husband’s Life, it fhall be conftrued to femaifi as it
was before, till that Life ends, and then the ufe ought to take ef-
felt : for otherwife, both the Deed and Fine are to no purpofe;
they areall in vain, and the intent of the parties to it is defeated:
And there were Cited the Lord Pager's Cafe, in t Anderfor, and
Woodlest, and Denny, 2 Crook 439. and 1 Leon 2356.

On the other fide, it was argued with the Judgment, that this
Peed and Fine can raife ho ufe, to the He'rs of the Husband, ac-
cording to the Rules of Law. It wasinfifted, That if Husbdnd
and Wifedo levy a fine of the Wife’s Land, and no ufes are de-
clared, or fuch ufes are declared, as are void and can never take
effett 5 fuch Fine is tothe ufe of the Wife ahd her Heirs, that in
fuch cale the Eftate remains as it was, or if the Fine Operates
any thing is fhall be for the benefit of the party to whom it did
belong before. o .

Then it was urged, That this was defigned to raife an ufe im-’
mediately to the Heirs of the, &'¢. and that there was no perfon
capable of taking at the time of levying this Fine, the common
Maxim inthe Law proving it, guod memo cft heres Viventis; that
the name and nature of an Heir import a {ucceflor aftet Death,
that this being defigned to raife an ufe, ex prefenti, and no perfon
being capable of taking at that time, the fame muft be void :,
That this is the cafe of a Deed, executed in the Life-time of the
parties, and nota Will, where large atlowances are often made in
favour of {uppofed intentions, by reafon that perfons are often
{urprized by Sicknefs, and prefumed to want the affiftance of
Counfel, but the Rules of Law are always allowed .to govern in
Conftruction of Deeds. Then it was urged, that nothing was;
ever defigned to the Husband himfelf by this ; that no words in
the Deed can favour fuch a prefumption,that this muft either work’
as an Eftate in prefent,or by way of remainder 5 ifthe latter then
by the known Rules of Law, there muftbe a particular Eftate to
fupport it, and fuch particular Eftate muft be either expreffed or
implied 5 here is none exprefled, and if implied, it muft be in
the Wife, and if in her, then fhe dying before the Husband, her

, particular
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particular Eftate did determine before the remainder could take
place, and confequently by all the Rules of Law, it can never
take place 5 and no particular Eftate can be implied, in or for
the Husband, for that there is nothing faid thewing fuch intent,
and if the Conftruction of Law be to prevail, then as was urged
before, that is in favour of the Wife. But here, it was plain-
ly defigned to take effet immediately, and therefore void, be-
caufe there was no perfon in being, capable of takingat the time
the Eftate was intended to veft, and no ufes are to be executed
by the Statute, which are limitted againft the Rules of the Com-
mon-Law, Chudleigh’s Cafe, 1 Rep. 129. if the limitation of an
ufe be at this day to 4. for Years, and afterwards to the ufe of
the Heirs or Wife of B. which fhall be, this is void, becaufe
‘twould have been void, if limitted, in pofleflion, Dyer 1g0. the
Earl of Bedford's Cafe in Pophanz, 3, 4. and 82. refolved in like
manner to be void, becaufe would have been fo in an Eftate con-
veyed at Common-Law : And, all that can be obje(ted, is, that
then this is all void, which is no more than may be pretendeéi
upon every imperfect conveyance, but here the Cafe is in a Court
of Law, and the Defendant is a Purchafer who hath been Thirty
Years in Poffeflion, tho’ that doth not appear in the Cafe.

And it was faid; Thatas to the Norion of a {pringing con-
tingent ufe, tis hardly intelligible in it felf, and by no means ap-
plicable to this Cafe, becaufe here are no words in this Deed,
that carry any relation to a future time or Contingency, and the-
Objetion is only this, That the Conveyancer was miftaken in his
Judgment, or that the parties knew not what they meant, orthat
they meant to create {uch an Eftate, and in {uch a manner, as the
Law will not allow 3 and neither of thefe are Reafons {ufficient
to prevail for the Reverfing of 2 Judgment given according to
the Rules of Law, by which Men’s Inheritances have all along
been governed, and upon which, many Eftates do now de-

end.

d “Twas further urged, That the contrary Opinion,which muft be
advanced to annul thisJudgment,would render the Law and Men’s
Conveyances, as doubtfu! and uncertain as laft Wills and Tefta-
ments, and fubmit Men’s Titles to the Arbitrary Power and Will
of thofe that fhall Judge of them 5 It is to impower them to {up-
pofe intentions where not expreffed, and toraife ufes by Implica-
tion, where they were never defigned : And in fhort, ‘twill de-
ftroy all the difference between good and bad Conveyances, and
enable Men to limit ufes and raife Eftates contrary to, and in dif-
ferent manner from what the Law hath hitherto allowed 5 it will
render Purchafes more uncertain than they are at prefent, and
that's more than enough already, and the confequence muft be to
produce a confufion in property, ¢ . wherefore, upon the
whole, it was prayed, That the Judgment might be aflirmed, and
it was affirmed accordingly.

P2 Watts
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Ppeal from a Decree in Chancery : The Cale in fhort was

"\ this; That Peter Crooke and Elizabeth his Wife , who was

Sifter of the half Blood to George Watts, claimed to havean equal

fhare with Fohn Watts-and Elizabeth Camfield, who were Brother

and Sifter of the whole Blood to the Deceafed, of his Per{onal E-

{l‘tateg and'a Decree was made in Chaacery in favour of Crooke and
is Wife.

It wasargued on behalf of the Appellants, That the half Blood
ought to have but a half fhare: That in the Cafe of Inheritances,
the whole Blood was preferred ; and that,tho’ fuch Rule could not

overn intirely in this Cafe,yet it fhewed which ought to have the
%reference; that the true Reafon of Diftribution was this , The
Law was to givein like manner, ashe might reafonably be fuppo-
{ed willing to have given his Eftate, in cafe he had made a Will,
and had not been furprifed by a fudden Deathsthat every Man was
fuppofed to favour his next of Kin 5 that the Statute of Diftribu-
tions did the fame thing 3 and then that the whole Blood was near-
er of Kin, becaufe did partake of both the Stocks from whence
he came ; that the Relation or Kindred in this Cafe intirely came
from the Parents 5 that this was not an Alliance by his own Con-
traCt as Marriage, or thelike 5 that the Inclination was fuppofed
to arife to them from the Natural Love he bore to the Common
Anceftors 5 that fuch Inclination could never be fuppofed equal,
where the Party was only of the half Blood: And much to this
effeCt , and many Arguments drawn from the Civil Law, were
urged in favour of the Appellant, and feveral Prefidents cited,
where it had been judged fince the Statute for the half Blood to
have but a half thare, by Sir Richard Lloyd.

On the other fide it was argued, That the half Blood is as near
a Kin to the Inteftate, asthe whole Blood, and cught to havean
equal Share of the Perfonal Eftate, with the whole Blood 5 that
the Party muft be prefumed equally inclined to each Parent; that
the Brother of the half Blood was asmuch a Brothér as one of the
whole; that the whole Blood was preferrable in Defcents,but that
was only uponaccount of a Maximin the Law; whereas here they
are equally of Kin 5 the whole Blood is no more a Brother than the
half 5 in the fame Relation there can be no difference or degree; it
might as well be pretended to have a difference allowed upon theac-
eount of Seniority 3 that Opinions and Practife had been with the
Decreessthat this hath been taken to be the Law in Weftminfter-ball.
Before the Statute, “twas held that a Sifter of the half Blood is in
equal degree with the whole, Brown verfus V'ood, Aller’s Rep.gé(i
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and {o cited in Swith's Cafe, Mod. Rep. 209. So in the, Cafe of
Milborne and Milborne, 30 March 1671. +before the Lofd Keeper
Bridgnrar : W. M. had by Will devifed all his Landsin Truft to
pay every Brother and Sifter he had living 40/. per Anmum each,
and he had feveral Brothers and Sifters, both of the 'half and
whole Blood ;5 the Brothers of the whole Blood did eppofe the
payment of the 40 . per Annune to thofe of the half Blood, but
‘twas adjudged and decreed, that they are equally entituled to the
40 L. per Annum a piece, and enjoyed accordingly : Farmer wverfus
Lare and Nafb in Chancery, 26 O&fob. 1677. declared and adjudg-
ed by-the Lord Chancellor Nottingharz, That the half Blood are
in equal degree of Kindred with the whole Blood, and ought to
have an equal Share of the Perfonal Eftate. The like was in the
Cafe of Stapletor and the Lord Merion againft the Lord Sherrard
and his Lady in Chancery by JudgeWindbam , 13 June 1683. the
Cafe was thus, Robert Stapleton had a Sifter of the whole Blood,
and a Brother and Sifter of the half Blood, and died Inteftate:
Adminiftration was granted to his Wife the Lady Sherrard , who
claimed a Moiety of the Perfonal Eftate by the:Cuftom of the
Province of York, and a quarter of the other Moiety by force of
the A& forDiftribution of Inteftates Eftates ; and adjudged that
the Wife fhould have only one Moiety, afid the otherMoiety to
be divided equally between the Brothers and Sifters:both of the
wholeand half Blood. This Caufe was Reheard the(§eventh of
My 1685. by the Lord Guilford , upon the Certificate of his
Grdce the Lord Archbifhop, to whom it was referred to’certifie
the Cuftom of the Province'of York 5 who certified that the Wife
{hall have only a Moiety, and the othér Moiety {hall be divided
among(t the next of Kindred, and adjudged that the half Blood
{hall have an equal Share with the whole , and fo the former De-
cree was confirmed. B
The fame was adjudged by Mr. Juftice Charlton, Fune 30.168s5.
in the Cafe of Puller and his Wife againft Serjeant, in the Court
of Chancery. |
The like was, amongft other things , declar'd and decreed by
the Lord Feffiges, Febr. 19. 1686. in the Cafe of the late Lord
Winchelfea againft Norcliff and Wentworth 5 upon which Hearing
were prefentand aflifting the then Lord Chief Baron 4tky»s, and
Mr. Juftice Lutwich 5. and fo was it Nov.20. 1689. between Ste-
bens and Throgmorton in Chancery. | * c
It hath likewife been held foin the Ecclefiaftical Court, and ac-
cordingly adjudged by Sir Richard Raynes upen Solemn Argu-
nient, by the moft eminent Counfel, both of the Civil and Com-
mon Law, in the Cafe of Fames Storey ,- Febr. 26. 1685. and in
the Cafe of George Hawles - by the fame Judge, upon Fure 1.
1687. . ’
Tgen it was urged, That the Statute of Fac. 2. for reviving
and continuance of {everal Alts of Parliament therein mentioned,
proves this 5 for ‘tis enacted, That if after the Death of the Fa-
ther, any of his Children [hall die inteftate , without Wife or Chil-
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dren, in the bife time of the Mother, every Brother and Sifter, and
the Reprefentatives of thews, fhall have ar equal [bare 5 and that a
Brother of the half Blood, is a Brother to the Inteftate as well as
a Brother of the whole Blood, and therefore ought to have a
fhare, and an equal thare with the reft. And upon confiderari-
on of all thofe Prefidents, and there being no Pra&tife againft it,
except that of Sir Richard Llgyd's, it was prayed that the Decree
might be confirmed, and it was confirmed.

Lee Warner
Verfus
William North,
\ Ppeal from a Decree of the Lord Chancellor, whichover-
£"X ruled the Exceptions taken by the Appellant, to a Decree
made by Commiffioners for Charitable Ulfes, concerning a Gift
by Bifhop Warner's Will 5 and the fame was received, and the Par-
ties ordered to an{wer. And each fide being heard by their Coun-
fel , the Decree was affirmed. 7ide the Statutes concerning
Charitable Ufes and the Delegates ;and query how they differ :
And whether an Appeal doth not lye upon a Sentence by Dele-
gates, as well as on a Decree of Chuncery upon a Decree of Com-
miffioners for Charitable Ufes ?

Briggs werfus Clarke.

Wﬁit of Error on a Judgment in B. R. affirmed in the Ex-
chegquer Chamber, upon a Verdit in Debt for the Efcape
of one Cook 5 and none appearing for the Plaindiff in the Wric of
Error, the Judgment was affirmed with the imcreale of Forty
pounds in Cofts.

Vide the Cafe of Ellifom and Warner, Mich. 18 Car. 2. B. R.
2 Keeble g1. Whether a Writ of Error 1yes in Parliament after
Judgment affitmed in the Excheguer Chamber 2 Or if that proceed-
ing in the Exchegwer Charsber doth not come in lien of Error in
Parliament, according to the Statute of Eliz. 2

% .
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Verfus
Rowland Holt & a/’.

Writ of Error and Petition in Parliament. The Cafe below

was thus : William Bridgmar bringsan Affize for the Office
of chief Clerk for inrolling of Pleas in the Court of King's
Bench 5 and the Plaintiff declares that the Office of chief Clerk
for inrolling of Pleas in the Courtof King's Bench, was time out
of mind granted and grantable by the Kings and Queens of this
Realm 3 and that King Charles the Second, by Letters Patents un-
der the Great $eal of England, Dated the Second of Fure, in the
Fiveand twentieth Year of his Reign, (aftera Recital that Robert
Henley and Samuel Wightwick were duly admitted to this Office
fot their Lives) granted this Office (upon the Petition of Eliost)
to Silas Titws, {o {oon as it thould become void 5 and that Wight-
wick was dead, and Tit#s had furrendred his Patent, did, in con-

fideration of Service done by the Earl of Arlingtor , grant this

Office to the Plaintiff and his Heirs, for the Lives of the Earl of
Arlington, Duke of Grafton and Dutchefsof Grafton,and the lon-
ger liver of them, from and after the Death, Forfeiture, or Sui-
render of Sir Robert Henley, and that Sir Robert Henly was dead,

and that thereupon the Plaintiff became {eized, and was feized of

the Office till the Defendants did diffeize him, &

The Defendants pleaded that they did not wrong or diffeize the
Plaintiff.

Upon the Trial of this General Iffue dt the Bar of the King's-
Bench,before the three puifne Judges, the Chief Juftice then fitting

near the Defendant’s Counfel upon a Chair uncovered, the Plain--

tiff gave in Evidence the Letters Patents of 2 Fune, 25 Car. 2.
Then it was propofed by the Counfel for the Defendane, That
they would prove their Allegation, that the Office was anciently
granted by the Kings and Queens of Ergland, as was declared 5
but no Evidence was given befides this Patent of Car. 2.

Then the Counfel for the Defendant waving the juft Exception
which they might have taken to the Plaintiff’s Grant asto himand
his Heirs, which ought not to be of fuch an Office, for that by
that means it might come to an Infant : They infifted upon the
meer right of Graniting the {aid Office, w»iz. that it was not gran-
table by the Crown, but was an Office belonging to the Chief Ju-
ftice of the King's Bench, and grantable by him. -

Thea
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Thento prove this, it was thewn, Thet this Oicer is to Inroll
Pleas between Party and Party only, and had nothing to do wih
any Pleas of the Crownor Criminal Matters 5 that ail the Rolls
and.Records in this Office were in th2 Coftody ot the Chief Ju-
ftice 5 that all the Writs to certifie or remove the Records in this
Clerk’s Office, are directed to the Chiet Juftice ; and from the
nature of the Tmployment, ‘twas infifted, that in truth he was
but the Chief Juftices Clerk, and that con{equently the fame mufc
be granted by the Chief }uﬂuce

“And for further proof, it was {sown by the Records of the
Court, that for the {pace of ‘Two hundred thiity five years paft,
this Office when void, had becn granted by the Chief ]ufncej nd
enjoy’d accordingly nnder fuch Grants. In Trin. 26 Fen. 6. Rot.
36. inter placita Reg. Anno Dom. 1458. It i3 inrolled thus, Be i
remembred, that the Tenth of July #his Lerrz, in the Conrt of our
Lord the ng at Weltminfter, came William Sond, chief Clu'l; af
our Lord the King, for mmllmg Pleas, before the ng birfelf,
bis proper Perfon 5 and in the fame Coutt - -of his Free-will did /?:r;*-:zso
der Lis faid Office into the hands of Sir John Fortefcu K (L fj
Fuftice of that Court (o whom of right it doth belong to zve:t that G+
fice towhemfoever ke pleaferh, whenfoever that Cffice (ll be o{}/«/
during the timte that the faid Sir John Fortelcue j]w/ be Clm 7 / uflic e}
and that Office doth refign and relinguifh to the ufe of W illiama Browne;
and the fuid Chief Fuflice doth accept the faid Surrender, and doih he
Jame dag grant the Jaid Office to the faid William Brome who #s pre-
fentlyadmitied into the jmd Office for bis. Life, and fmf/m accerd-

gy ,

Mich. 1. Edw. 4 Rat 51 Upon Bromes Surrender to Sir Fobs
Markbam then Chief Juftice, the Chief Juftice grants it to
M. Sonde, who is admitted for‘Lafe and {worn. -

Mich. 8 Edw, 4. Rot. 26. 1467. Upon the Surrender of Wiliamn
Sonde to the faid Sir Fobn Markham then Chief Juftice , he grants
it to Reginald Sonde, who isadmitted and {worn.

Reginald Sonde. en]()yed this Office till the tme of Hewry the
Seventh, and then Brey came in, and was Clerk till the 13 H. 7.
and then came in Roper.

Hill. g Hen. 8. Ret.3. Anno 1518 Upon the Surrender of this
place to Slr Fobn Fineux Chief Jultice, by Jobrz Roper, the Chief
Juftice grants the Office to Sir Fohu Roper and Willzanz Roper, who
are admitted for their Livesand {worn.

HiJl. 1 & 2 Edw. 6. dnno 1547.. Upon the Surrender of s,,l-
liam. Roper (Sit Fohn being then dead) to Sir Richard Lifter ﬂ’zen;
Chief Juftice, he grants the Office to Willian Roper and Ruzc F j
wood, and they are admitted and {worn. -

Hill. 15 Eliz. 1573. Upon the Surrender of Willian T Roper
( Heywood being dead) to Sir Robert Catlin then Chicf Juftice, he
granted this Office to Fohz Roper and Thomas Roper for their Lives,
and they are admitted and fworn.

Mé’cﬁ,
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Mich. 14 Fac. 1 Rot. 2. Anno 1616. Upon the Surrender of
Jobn Roper (Thomas being dead) to Sir Henry Mountague then
Chief Juftice, he grants the Office to Robert Heath and Robert
Shute for their Lives, who areadmitted and {worn thereupon.

Hill. 18 Jac.1. 1620. Shute being dead,upon Sir Robert Heath's
Surrender to Sir James Leigh then Chief Juftice, he grants the Of-
fice to Sir Robert Heath and George Panl for their Lives, and they
are {worn and admitted in Court. | »

_&ich. 5 Car. 1. Upon the Surrender of Sir Robert Heath and
Sir George Panl to Sir Nicholas Hide then Chief Juftice, he grants
it to Robert Henley and Samnel Wightwick for their Lives, and they
are admitted and {worn. | | .

Irin. 1654, Upon Wightwick's Surrender to H. Roll then Chief
Juftice (Herly being then under Sequeftration) the Chief Juftice
grants it to0 Sawe. Wightwick and to Robert Henly Junior for their
Lives, and they are admitted and {worn. . .

Mich. 12 Car. 2. Upon the Surrender of Samuel Wightwick and
Robers Henly to Sir Robert Foffer then Chief Juftice , he grants it
to Hewly and Wightwick for their Lives,and they are fworn. Wighs-
wick died foon after, and Sir"Robert Henly enjoy’d it under that
Grant 32 years.

. And it was obferved on behalf of the Defendant, That in all
thefe Records produced and read in Court, after the mention of
the Surrender to the Chief Juftice, thereare thefe words, To whozne
of vight it doth belong to grant thar Office whenfoever it fhall be

void.

It was then further infifted onand proved,That there are in the
nature of Clerks, three confiderable Officers of the Court of King's
Bench : The firft and chiefeft is the Clerk of the Crown, called
fometimes Coronator & Astornat’ Domini Regis, &c. his Bufinefs is
to draw all IndiGtments,Informations, ¢c. in Pleas of the Crown,
This Officer being the chief Clerk in Court, is always made by
Patent under the Great Seal. The fecond Officer is this, the Pro-
thonotary or chief Clerk for inrolling Pleas between Party and
Party in Civil Matters : He and his Under-Clerks do inroll all
Declarations, Pleadings, &c. in Civil Caufes, efpecially where the
Proceedings are by Bill. This Clerk files in his Office,all Bills, Decla-
tations, &¢c. and all the Writs of this Courtin Civil Matters, are
made by him and his Under-Clerks, and tefted by the Chief Ju-
ftice. And he hath the cuftody of all Returns of Elegits , Execy~
tions, Scire Facias's, and the filing of all Bidles ; every of Whi‘Ch,
are in the Eye and Judgment of the Law,in the Hands of the Chief
Juftice, whofe Clerk this Officer is.

The third is the Cuffos Brevinm, who keeps all the Rolls and
Records of Judgments in this Court, which are alfo faid to be in
the cuftody of the Chief Juftice : And this Office, whenvoid, is
in his Gift and Difpofal.

Q it
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Tt was further fhewn on the behalf of the Defendants, That in
the Statute of Edw. 6. againft the Sale of Ofhices, there is a Salvo
to the two Chief Juftices and Judges of Aflize, to difpofe of the
Offices in their difpofition, as they ufed formerly. Andever fince
that Statute, thefe two Offices of chief Clerk to inroll the Pleas,
@¢. and the Cuffos Brevium, have without controul been difpofed
by the Chief Juftice of the Court of Kizng's Bench.And it is alio ob-
ferved, That in the Grant of thisOffice toMr. Bridgnzan the Plaintiff,
it 1s recited that Henly and Wightwick were debito modo admitted to
this Office, and yet they never had any Grant from the Crown,nor
any other Grant, except that from the Chief Juftice before men-
tioned. \

Then to prove the Defendant’s Title to the Office, the Grant of
the now Chief Juftice to them for their Lives, was produced, and
read, and proved, that they were admitted and {worn. }

To anfwer all this Evidence, there was produced the Copy of
an Aét of Parliament which was made in 15 Edw.3. to thiseffelt =
1t i confented, that if any of the Offices aforefaid (which are other
great Offices mentioned inthe At) or the Controller or chicf Clerk,
in the Common Bench or King’s Bench, by Death or other Cafe be
oufted of their Office, the King, with the confent of the great Ken,
&&c. fball put another fit perfon in fuch Cffice. From whence the
Plaintiff’s Counfel would have inferred, That the King had a right
to grant this Office, and that this A& was declaratory of fuch his
Right 5 and that all the Grants from the Chief Juftices ever fince
that A&, were but Ufurpations on the Crown ; and that no U-
fage of granting itby the Chief Juftices, could prevail againft the
King’s Right. | |

'To this it was replied, That the A& was repealed, as did appear
by the Record it felf, as well as by their own Copy produced.
And for a further Anfwer, ‘twasfaid, That the Office in queftion
was not the Office mentioned in that A&, for that A& mentions
the. chief Clerk of the King’s Bewch , which is the ierk
of the Crown, and fo called in the 2 H. 4. the Statute «-
gain§t Extortion 5 and he 1is in reality the chief Clerk in that
Court, and hath precedency of this Officer both in Courtand
elfewhere : And that this Officer is not called chief Clerk in the-

~ King's Bench, altho’ heisthe chief for inrolling of Pleas Civil in

that Court : And the conftant Ufage explains the meaning of
that A¢t. And thatthe Officer called chief Clerk was meant to be
the Clerk of the Crown 3 for that that Office hath becn always
granted by Letters Patents, according to that A&t : And e Of-
fice in queftion wasnever enjoyed one day by virtue of a Grang
from the Crown.
~ The Defendants did further infift, That it was a Scandalous
Imputation upon all thofe chief Juftices, who were Perfons of
Probity and Virtue, and had clear Reputations, to furmife that
they impofed and ufurped upon the Crown, as they muft all have
dohe, if the right of granting this Place be in the King : And
Sir
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Sir Robert Heath, that was the King’s Attorney, took a Grant of
the Office in queftion from the Chief Juftice ; and upon his Ad>
mittance, the right of the Chief Juftice to grant it is affirmed up-
on Record.

Then all this Evidence onboth (ides being given, and the fame
being ftrong on the Defendants behalf, the Court propofed to the
Plaintift’s Counfel to be Nonfuit, which they would not , but
prayed the Court to dirett the Jury,fome of them faying that they
would take another Courfe : And then the Court did briefly fum
up the fame, and particularly the Evidence of the Adt,15 Edw.3.
and what was urged from it by the Plaintiff,and the Anfwers made
thereto, and left the Matter to the Jury upon the whole. The
Jury withdrew, and after fome time, gave a Verdict for the De-
fendants.

Upon this Verdict the Counfel for the Plaintiff prayed leave te
bring in a Bill of Exceptions, and produced in Court, and ten-
dred to the three Judges to be fealed , a Parchment Writing in
form of fuch aBill 5 in which, after a Recital of the Declaration;
and Tffue in the Caufe,’tis alledged, That the Plaintiff’s Counfel pro-
duced in Evidence the Grant of the Office to the Plaintiff ; and
that they {hewed to the Court and Jury, that the Office is of the
Grant of the Crown : And that to make out the Right of King
Charles the Second to grant this Office to the Plaintiff, they gavein
Evidence the 15 Edw. 3. which in the Bill is fet out at large (and
is in Subftance, as is before fet forth.) And ’tis further alledged
in the Bill, That the Juftices refufed to allow, admict, and re-
ceive the Allegations and Matters given in Evidence , as fufficient
to prove the Plaintiff’s Title to this Office, by reafon whereof the
Jury found, That the Defendant did not diffeize the Plaintiff ;
and praysthat the Juftices would put their Seals to it, according o
the Statute of Weflminiter 2. cap. 31.

The Juftices upen reading this Bill, did refufe to Seal it,

1. Becaufe ’tis afferted therein, That the Plaintifi’s Counfel did
{how that this Office was of the Gift and Grant of the King,when-
foever it fhould be void ; whereas there wasno f{uch Evidence to
fhow any fuch Right in the King offered, or pretended to, befides
the Patent in queftion, and the At of Edw. 3.

2. That the Judges refufed to allow, admit, and receive the
Allegations and Matters given in Evidence for the Plaintiff, as
fufficient to maintain his Title ; whereas they were given in Evi-
dence and confideredsand if it be meant,as a fufficient Evidence to
controul and over-rule all other,that doth not belong to the Court
in Trials to derermine, unlefs referred to themupon demurrer to
Evidence, but 1s the proper bufinefs of the Jury 5 and if the Par-
ty be aggrieved, the Remedy is an Attaint. Nor can it be pretended
that the DefendantsEvidence was admitted to over-rule the Record

Q2 ‘pro-
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roduced, becauie no Objection was made to the Defendants Evi-
dence at the Trial, and the fame was all given before the Record
of 15 Ed.3.was produced, and confequently the Jury muft confider
the force of it; for Evidence on both fides being given,by the Law
of England.the Decifion of the Right belongs to the Jurysand the
A& of Edw. 3. being repealed, ’tis no Matter of Law, but the molft
which could be made of it, was, that it was Evidence, which maft
be left to the Jury, together with the Defendants Evidence. But
no Bill of Exception will lye in fuch a Cafe by the Statute, when
the Evidence given is admitted as Evidence, and left to a Jury 5
and where no Oppofition was made to the Defendants Evidence,
as here in this Cafe 5 and therefore in this Cafe a Bill of Excepti-
on could notbe warrantable, becaufe the Plaintiff’s Evidence was
not refufed or over-ruled ; nor was the Defendant’s Evidence fit
to be rejected, or fo much asoppofed by the Plaintiff.  And as to
the Allegations made by the Counfel, and not proved, thofe ne-
ver could be an Exception.  And for thefe and other Reafons the
Judges refufed to Seal their Bill.

- Upon this a Writ of Error isbrought, and a Petition was ex-
hibited to the kords Spiritual and Temporal in Parliament affem-
bled, in the Name of the Lady Ifabella Dutchels of Grafton, and
Williame Bridgmean her Truftee, fhowing ‘that King Charles the Se-
cond granted the Office in queftion to W. B. for the Lives of
Henry Earlof Arlington, Henry Duke of Grafton, and of the Pe-
titioner the Lady Ifabella in Truft for the Duke his Executors and
Adminiftrators, to commence after the Death of Sir Robert Henly 5
that upon the death of Sir Robert Henly, the Petitioner by virtue
of the faid Grant, was well intituled to the faid Office, but was
interrupted in receiving the Profits by Rowland Holr E{q; Brother
to the Lord Chief Juftice Holt, and by Edward Coleman Gent.
who pretended to be admitted thereto by fome Grant from the
Chief Juftice; that thereupon an Aflize was brought for the {aid
Office, which came to Trial 5 and the Petitioners Counfel infifted
upon an At of Parliament, proving the King to have the Right
of granting the faid Office, which the Judges would not admit
to be {ufficient to prove the King’s Right to grant the {ame. That
the Petitioners Counfel did thereupon pray the benefit of a Bill
therein to be allowed,and fealed by the Judges according to Law.
And the Petitioner’s Counfel, relying upon the faid Act of Par-
liament as {ufficient proof of the King’s Right, duly tendred a
Bill of Exceptions before Judgment in the Aflize, which the Judg-
es upon the Trial faid they would Seal, yet when tendred to
them in Court before Judgment, would not Seal the fame. There-
upon Judgment was entred againft the Petitioners Title in the
Affize by default of the Judges not allowing and fealing the faid
Bill, according to the Duty of their Office by Law, whereby they
are hindred from making the Matter of the faid Bill part of the
Record of the faid Judgment now brought and depending before
your Lordfhips, upon a Writ of Error in Parliament,for reverfing
: the
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the {aid Judgmentin the Affize, and {o are precluded from ha-
ving the full benefit of the Law by the faid Writ of Error, to ex-
amine, reverfe, and annul the faid Judgment: Wherefore the
Petitioners prayed that their Lordfhips would te pleafed to order
the {aid Judges, or fome of them, to Seal the faid Bill of Excep-
tions, tothe end the faid Cafe might (as by Law it ought) come
intirely before their Lordfhips for Judgment, &w.

Upon reading this Petition, ‘twas ordered that the Lord Chief
Juftice, and the reft of the Judges of the Court of King's Bench,
fhould have Copies of the Petition,and put in their An{wér there-
unto in Writing oni . . . . . next.

At the Day appointed there was deliverd an Anfwer in thefe,
or the like words: o

The Anfwer of William Dolben, William Gregory, azd Giles
Eyre Knights, three of their Majefties Fufbtices affigned to hold
Pleas in their (ot of King's Bench at Weftminfter, fo the Pe-
tition of the most noble abeélla Dutchefs of Grafton, and Wil-
liam Bridgman, exh:tited by them to your Lordfbips.

THgfe Refpondents by Proteftation not owning or allowing
~ B any of the Marters of the Petition to be true, as they are
therein alledged,  and faving to themfelves the benefit of all the
feveral Statutes hercin after mentioned, and all the Right they
have, as Members of the Body of the Commons of England, to
defend themfelves upon any Trial that may be brought againft
them, for any thing done contrary to their Duty , as Judges, ac-
cording to the due Courfe of the Common Law, which Right
they hold themf(elves obliged to infift upon, in anfwer to the
faid Petition, think themfelves bound to thew, and offer to your
Lordfhips confideration, ‘

That the Petition is a Complaint againft them for refufing to
Seal a pretended Bill of Exceptions, contrary to a Statute in that
behalf, as the Petition pretends, without fetting forth the tenour
of the faid Statute, or what that pretended Bill was; whereas
that Statuate is the Statute of Weflminfler 2. cap. 31. and doth en-
act, That if any impleaded before any Juftices, doth offer an Ex-
ception, and pray the Juftices to dllow the fame, and they refufe
foto do, the Party offering the Exception, is thereby to write it,
and pray the Juftices to Seal it, which they, or one of them, are
there’,v enjoyned to do : So that if the pretended Bill was duly
tenc->! to thefe Refpondents, and was {fuch as they were bound
to Seal,thefe Refpondents are anfwerable only for it by the Courfe
of the Common Law , inan Adtion to be brought on that Sta-
tute, which ought to be tried by a Jury of Twelve honeft and
lawful Men of Ewngland, by the Courfe of the Common Law, and
not in any other manner.

And
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And the Refpondents further thew, and humbly offer to your
Lordfhips confideration, That the Petition is a Complaint in the
nature of an Original Suit, charging thofe Refpondents with a
Crime of a very high Nature, in acting contrary to the Duty of
their Office, and {o altogether improper for your Lordfhips Exa.
mination or Confideration, not being any more triable by yotr
Lordthips then every Information or Adtion for breach of any
Statute Law is, all which Matters are by the Common Law, and
Juftice of the Land, of Common Right to be tried by a Jury.

And the Petition is wholly of a new Nature, and without any-
Example or Precedent, being to compel Judges, who are by the
Law of the Land tn a¢t according to their own judgments, with-
out any Conftraint or Compulfion whatfoever, and trenches upon
all Mens Rightsand Liberties, tending manifeftly to deftroy all
Trials by Jury. '

And it is further manifeft, That this Complaint is utterly im-
proper for your Lordthips Examination, for that your Lordfhips
cannot apply the proper and only Remedy which the Law hath
given the Party in this Cafe, which is by awarding Damages to the
Party injured (if any Injury be done) for thefe are only to be
aflefled by a Jury. And they, thefe Refpondents, are {o far from
apprehending they have done any wrong to the Petitioners in
this Matter, that they humbly offer, with your Lordfhips leave,
to wave any Priviledge they have, as Afliftants to this Honourable
Houfe, and appear gratis to any Suit that fhall be brought againft

. them, in Weftminfler-hall, touching the Matter complained of in

the Petition. _ K

And they further, with all humility , offer to your Lordfhips
Confideration, That as they are Judges, they are under the So-
lemn Obligation of an Oath to do Juftice (without refpect of Per-
fons) and are to be fuppofed to have acted in this Matter with,
and under a due regard to that Sacred Obligation 5 and therefore
te impofe any thing contrary upon them, may endanger the
breaking of it, which they humbly believe your Lordfhips will L=
tender of.

And they further humbly fhew to your Lordfhips, That by a
Statute made in the 25th of Edw. 3. cap. 4. it is enalted , That
from thenceforth none fhall be taken by Petition or Suggeftion to
the King, or his Councel, unlefs by Inditment or Prefentment
of good and lawful People of the Neighbourhood, or by Procefs
by Writ Original at Common Law ; and that none fhall be put
out of his Franchifc or Freehold, but by the Courfe of the Com-
mon Law.  And by another Statute in the 28th of Edw. 3.cap.3.
it is exprefly provided that no Man fhall be put out of his Lands
and Tenements,nor imprifoned or difinherited but by due Procefs
of Law. And by another Statute made in the 42 Edw.3.cap.3. it is
enacted, That noMan thall be put to anfwer, without Prefentment
before Juftices, or Matter of Record on due Procefs and Original
Writ, according to the old Law of the Land.

And
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_ And the Refpondents further fay , That inafmuch as the Peti-
tion is a Comphint, in the nature of an Original Caufe for a fup-
pofed Breach of an At of Parliament ; which Breach (if any be)
is only examinable and triable by the Courfe of the Common Law,
and cannot be {0 in any other manner,and is in the Example of it
dangerous to the Rights and Liberties of all Men, and tends to
the Subverfion of all Trials by Juries, thefe Refpondents con-
ceive themfelves bound in Duty (with regard to their Offices,and
in Confcience to the Oaths they have taken) to crave the benefit
of defending themfelves touching the Matter complained of in the
Petition, by the due and known Courfe of the Gommon Law ;
and to rely upon the aforefaid Statutes, and the Common Right
they have of Free-born People of England, in Bar of the Petiti-
oners any further proceeding upon the faid Petition, and humbly
pray to be difmiffed from the fame.

Then it was after Debate ordered, That Counfel be heard at.

the Bar of the Houfe on the faid Petition.

~And afterwards upon the Day appointed for the hearing of
Counfel, it was infifted on, in the behalf of the Petitioners, That
here was a Right, and a Rightproved, and no ways to come at
it but this 5 thatif a Bill of Exceptions be tendred and refufed,
this Houfe can command them to doit 5 that this proceeding of
the Judges is to ftifle the Matter of Law 5 the Writ upon the Sta-
tute muft be returnable here, and cannot be otherwife 5 that this
follows the Judgment into Parliament 5 that this Houfe is to
judge of every thing belonging to that Judgment 5 thac if this
cannot be done , there will be a failure of Juftice; that there
have been Writs of Error upon Judgments, with the Bill of Ex-
ceptions annexed; that Damages to be recovered inanAction,gives
no Reparation for the Office 5 that the Action muft be brought be-
fore the Judges, and fo it muftbe a Dance in a Circle 5 that as to
the Judges Oaths, the Juftices of Peace are upon their Oaths, and
yet they may be committed s that this is not fic for a Jury to try,
Whether the Judges have done well oy ill in refufing to Seal this
Bill of Exceptions : This Refufal is the way to keep the Law
within the Bounds or Walls 'of Weftminfter-ball, and effeCtually
to prevent its ever coming hither; that this was not a Complaint
of the Judges; thatas yetthey would not accufe them of a Crime,
they only faid, fec hoc & vive; that the Court of King's Bench
below doth the fame thing to the Judges in Ireland 5 they com-
mand others, and ought to be commanded 5 that they themfelves
fend Mandatory Writs, as the Cafes are in Telvert’ € Gro.Car. That
the Lords had diretted the Judges in many things; and fo they
did in Jeffrey Stanton’s Cafe 5 that by Command under the Privy
Seal things have been done, which otherwife would not s and
my Lord Shafisbury was remanded to the Tower upon the Autho-
rity of that Cafe, 15 Edw. 3. the Statute fays that the Peers fhall

Examine 5 for by great Men are meant the Peers. -
en
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Then were urged certain Cafes,where the Lords had command-
ed the Chancery to proceed {peedily , and to give Judgment, .
Earl of Radnor’s Cafes Englefield and Englefield, and other Jike
Caies were quoted 5 and from thence they argued the Power of
the Lords to command the Judges to do the thing defired.

*Twas argued on the other fide again{t the Petition to this ef-
fect, That this was a Caule of great confequence,in re{pect of the
Perfons concerned, as alfo of the Subjett Matter, it being the
Complaint of a Noble Peerefs againft three of the Judges, before
whom fhe was lately a Suitor 5 and concerning the Jurifdiction
of this Houfe : That this Petition was the molt artificial which
could be contrived to hinder the Juftice of the Law, and to pro-
cure a Determinationin prejudice of Two hundred thirty five
years enjoyment 5 that itis defigned to get a Caufe to be heard
and adjudged ona Writ of Error by the Evidence on one fide
only, or rather by that which was no Evidence at all, if the Copy
produced at the Trial was true : for now upon the return of what
they defire, nothing of the Defendants Evidence would or could
appedar. 'When a Bill of Exceptions is formed upon the Statute,
it ought to be upon fome point of Law , either in admitting or
denying of Evidence, or a Challenge, or fome Matter of Law a-
rifing upon Fatt not denied, in which either Party is over-ruled
by the Court. - If fuchBill be tendred, andthe Exceptions in it
are truly {tated, then the Judges ought to fet their Sedl , in tefti-
mony that {uch Exceptions were taken at the Trial: But if the
Bill contain Matters falfe or untruly ftated, or Matters wherein
they were not over-ruled, then they are not obliged to afix the
Seal 5 for that would be to command them to atte(t a falfity 5 a
Bill is not to draw the whole Matter into Examination again ;
‘tis ohly for a fingle points; and the truth of it can never be
doubted after the Bill is {ealed 5 for the adverfe Party is coaclu-
ded from averring the contrary, or fupplying an Omi‘ficn in
it. |

This Bill was without Foundation ;5 the Plaintiff was not over-
ruled in any one Point of Law : “Tistrue, the Counfel defired the
Opinion of the Court after all the Defendant’s Evidence had
been heard, concerning their Record, and the Judges did de-
clare, that they thought it did not extend to the Office in quefti-
on,but to the Clerk of the Crown,who is the chief Clerk inCourt,
and hath precedency ; and the Grant of that Office by the King,
both before and fince that fuppofed A&, ‘roves that to be meant,
and not the Office in queftion,which hath a!ways been granted by
the Chief Juftice: and this was afterwards 1=ft to the Jury. Here

- was nio caufe for a Bill of Exceptions, the Jndges at the Coun-

{els defire gave their Opinion upon the thing, but did not over-
rule them 5 for thar the At being repealed, could make no Point
of Law, but only be Evidence for the Jury to confider.

Befides,
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Belides, this ¢, tho' repealed, is inferted in the Bill as an
Al inforce : Andifan Ad be {et out, and po repeal appears, it
mu't be under{tood to bein force 5 and if the Bill had been f{eal-
ed, ir mult have Lezn taken asin force, and the Defendarts could
not here upon the "Wric of Error have thewnthe repeal,which was
in the 17 Edw. 3. and appeared {o upon the Evidence ;.from
whence ‘twas inizeved, That this Bill was too. artificial.  If any
point of Law had criizn upon the whole Evidence (and a parti-
cular point there was none) the whole ought to have been in-
ferted in the Bill, ‘or at leaft all that which concerned that Mat-
ter.

If this thould te allowed, ‘twould be in the power of any
Counfel to defltriiy any Verdicty as in cafe of a Title by Defcent

from Father to Son, and a Will of the Father had been produced .

and proved at the Trial, and a Bill had been fealed, only fhewing
the Seifin and Defcent, the Son muft prevail, tho” he had no Ti-
tle. This isenough to {hew that the Judges are not obliged ; nay,
are obliged, not to Seal this Bill.

Then it was drgued, That the prefent Complaint is beneath the
Honour, and befidésthe Juri{diction of the Houfe of Peers 5 that
this was a Complaint of a Default in the Judges, which cannot be
tried in this place; that MagraCharta was made for them as well as
for others § that if they offend againft any Rule of the Common
Law, or particalar Statute, whether in their Perfonal behaviour,or
as Judges,they are triable only by their Peers 5 that Peers are only
fuch gui pari condiiione & lege vivunt 5 that the Crown and Confti-
tution of England had {o far exalted their Lordfhips in their State
and Condition, that ’tis beneath them to judge or try Commo-
ners 3 that all Powers and Priviledges in this Kingdom, even the
higheft, are circumf{crib'd by the Law,and have their limits : That
this isa Complaint ofa great Crime in the Judges,a Breach of their
Oaths,and with the infinuation of Partiality to one of themfelves s
which if true, incars lofs of their Offices, and Forfeiture of their
Eftates by Fine, and of their Liberty by Imprifonment 5 and all
this to the King ; beflides Damages to the Party grieved ; and
therefore it coucerns them to have the benefit of the Law.

That this comes not regularly into the Houfe ; ’tis not any mat-
ter of Adviceto the King, nor of Priviledge, nor of Contempt
to this Court, becaufe the Matter complained of was before any
Judgment below, orany Jurifdiftion could be attached here, by
pretence of the Writ of Error. “Tis brought hither by way of
Complaint for a {uppofed Mifcarriage in Weftminfier-hall, in a pri-
vate Caufe between Bridgnan and Holt, two Commoners : It pre-
fumes the Lords to be proper Judges in the firft Inftance, for the
hearing and punifthing of all Offences committed by the Judges,
and that ina Summary way upon a Petition,and without that due
Procefs of Law, which is eftablifhed under our Government.

R Eitfxer
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Either this Refufal is punifhable, or not ; If not, the Petition
ought to be rejected : If it be, ‘tis either by the Common Law,or
by A& of Parliament 5 but neither do warrant this Practife of Pe-
titioning 5 and the old Law is that, which paft Ages have appro-
ved, and that by which Juftice is to be adminiftred ; and what-
foever is done by way of Judgment in a different manner than the
Law allows, is againft that Law.

The proceeding in this manner is again{t the Confent of the
Refpondents, for they have Pleaded to the Jurifdiction of this
Houfe as to this matter, &c. and therefore it differs from all Ca-
fes, where the Parties concerned have Anfwered the Complaint,
and thereby {ubmitted the fame to an Examination 5 and this will
prevent the force of many prefidents which may be Cited on this
occafion. Some Perfons perhaps have from a confidence of Suc-
cefs, or from a flavith Fear, orprivate Policy, forbern to Quefti-
on the Power of their Superiors ; but the Judges muft betray their
Reputation and their Knowledge of the Laws, if ‘they fhould
own a Jurifdition, which former times and their Predeceflors
were unacquainted with.

"Tis neceffary to an{wer the pretence of a failure of Juftice, in
cafe this method be Rejected 5 and therefore it muft be obferved,
That our Law knows nothing of extraordinary means to redrefs a
Mifchief, but that upona defect of ordinary ones, recourfeis to be
had to the Legiflature, and to that only, either toexplain and
correét in reference to things paft, or to provide remedies for the
future. But here isa common eafie means of relief, if there had
been occafion.

By the Statute of Weftminfler, 2 cap. 31. Incafe the Judgere-

. fufes, then 2 Writ to” Command him, which is to iffue out of

* Chancery, guod apponat figillum finne 5 and then a Writ to own or

deny his Seal.

By 2 Inft. 426. the party grieved by the denial, may have a
Writ upon the Statute, Commanding the fame to be done, juxta
formam Statuti, Reg. 182. Fitch. Natura brevium, 21. and 11 Hen.
4. 51, 62, 63. there’sthe form of the Writ {et out atlarge. Tt
recites a furmife of an Exception takenand over-ruled, and it
follows wobis precipimus, quod [i ita eft, tunc figilla vefbra appona-
t#s.  Siita, 'tis conditional, if the Bill be true and duly tender-
ed, then this Writ, and if it be returned, quod nonita eff, then
an Aétion for a falfereturn, and thereupon the {urmife will be tri-
ed, and if found tobe fo, Damages, and upon fuch a Recovery,
a peremptory Writ Commanding the {ame ; that the Law is thus,
feems plain ; tho’ no precedent can be thewn of fuch a Writ
‘tis only for this Reafon, becaufe no Judge did ever refufe to
Seal a Bill of Exceptions, and none was ever refufed, becaufe
none was ever tendred like to this, fo artificial and groundlefs :
But that fuch Actions lie upon this Statute, were Cited Regiff.
174. Nat. Br. 10. and they are called Attachments, and Dama-
ges {hall be to the Party and a Fine to the King 3 fo it is in all
Cafes of Statute Laws, which do either prohibit or Command the

doing
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doing of a thing for the advantage of any perfon, fuch perfon, if
injured by a difobedience to that Law is intitled to an Aion,
tho’ the Statute doth not in exprefs words give one. 2 Izft. 55.
74. 118. 131, and the fame holds in judicial proceedings, the
Cafe of the Maurfbalfess, 10 Rep. 75. 4 Edw. 4. 37. and the
fame Reafon warrants the ACtion for a Scandal Magnat’ - But
perhaps ‘twill be faid, that tho’ an Adtion lies for a difobedience
to this Writ, yet the Writ not being returnable, no Adtion lies
for a falfe return, and confequently no peremptory Writ, and by
confequence there’s no adequate remedy in cafe of an unjuft Re-
fufal 5 but to this it may be anfwered, That the Writ being Con-
ditional, ‘tis a good Anfwer toit, that the Fact was notas is fur-
mifed, and that return will juftifie the Refufal: And certainly
fach return may be made ; and if not, when the firft Writ is
proved to be true in all its Suggeftions, by Judgment in an Adi-
on for not obeying it, the fame Reafon will warrant a perempto-
ry Writ 5 But whether this be thus, ornot, itonly arguesan im-
perfettion in the Law, proper for the notice of the Legiflature,
and will not juftifie the method of proceeding, now attempted
here in this place.

It hath been Objected, That fuch Proceedings are not like to
be fuccefsful, becaufe Judges ftill are to try thofe matters ; but
thefe are RefleCtions not Arguments, and our Conftitution is foun-
ded on a Notion, that parity of Condition is the beft Qualifica-
tion of atrier; and here muft be a Jury to try the Fa&, and
they are fubjett to an Attaint, if their Verdict contradit the Evi-
dence: And no direftion of a Judge canexcufe them, for if it
be a point of Law, they are notoblig'd to find a {pecial Verdict,
but may find a general one upon their own peril of an Attaint.
Then,

Either this is defigned as a Criminal proceeding againft the
Judges, in order to Punithment, or asa Civil proceeding, for
to gain Damages to the Party, or elfe neither one nor the other,
but to have an Order Commanding the thing to be done 5 which
if refufed, then to have them compelled by Imprifonment, guo-
ufque, &c. neither of the firftare pretended 5 and the laft isnota
Warrantble method , when the Law hath prefcribed 2 Writin
Chancery, and that’s not profecuted.

Here cannot be tried the particular requifites to ground fuch an
Order as they defire, as whether the Evidence or Exception as
ftated, was offered at the Trial, or if offered, whether ‘twas o-
ver-ruled, nor whether the matter offered were believed, for if
not believed, it makes no Evidence, and fo can raife no point in
Law ; There can be no Jury impanelled to try this,nor can an If-
fue be diretted hence for thetrial of it. .

By this means, the Judges lofe the benefit of that legal Trial,
by a Jury of their Peers, which is their fence and protetion a-
gainft Power, Art,or Surprize; the beft for indxffercnce. and dif-
covery of Truth. The Inftitation of the Law is cautious and
wife in its provifion for both, Challenges are admitted below 3

R o2 s
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‘tis derogatory to the Honour of this Court, to fuppofe it necefl-
ry here & but to have it in Weftminfler-Hall, is however reckoned
a Commoner’s priviledge and Birth-righr 5 there the Law is de-

“termined by one, and the Fa& is afcertained by another 5 here

both are i the fame hands : Not that any Jealoufie can be fup-
pofed of mifchief by it in this Houfe, but the pradtice of it now
may give prefident to future Reigns arid Ages, in which there
may be danger of a partiality.

Below, there are by the Law appointed and provided particular
Terms and days for doing Juftice, and they are certain, the di-
ftances between themare known. according to the narure of the
Suit 5 which capacitates the parties concerned, their Agents and
Witnefies, to be ready, and there can be no furprize.

It muft not be prefumed, That this'Houfe may err, but if any
Error be poflible, ’tis impoflible for the Judges to be relieved,
for thefe Reafons ; in refpet of the Court, for no Addrefs can
be made in fuch cafe, but to the {ame perfons who did the wrong ;
which is always with fome prejudice or difadvantage, becaufe the
party Erring 1s to Judge, 1if he himfelf hath Erred. Then the
Proceedings here being in Englith and Summary,it cannot well be
made appear, what was the proof int the fir{t inftance, no Record
being kept thereof. Then {uppofe Evidence be allowed, which is
none, the perfon again{t whom the {ame is given, 15 remedilefs
thefe Evils may happen in the repeating of this pratife in the next
Reign, tho’they cannot in the prefent.

Then this method is not only again{t the general tenor and
frame of the Common-Law, but again{t divers Ads of Parliament
and Declarations of this Houfe.

Muagna Charta, 9 Hen. 3. cap. 29. is exprefs, per judicium pa-
vinzz vel per legere terre, now the latter only refers to fuch cafes
which are not Triable, per jud’ par': befides, to make it the lex ter-
re, there muft be Ancientand continual ufage, 22 Edw. 3. numb.
30. fhews thatno new practice can makea Law.

By 25 Ed. 3. cap. 4. ’tis Enacted, That no Man fhall be taken
by Petition or Suggeftion to the King, or to his Counfel, with-
out Prefentment, or by procefs or Writ Original at Common-
Law, and that none fhall be put out of his Franchife or Freehold,
but by due courfe of Law before ufed 5 here the one explains
the other ;' by Writ or due courfe of Law are taken for the {ame

‘thing, and both ufed in contradiftinction to Petition; the 28 Ed.

3. cap. 3. 15 the fame.

 Then' the 42 Edw. 3. cap. 3. “tis by due procefs and Original
Writ according ro the Old Law of the Land 3 the 1 Rich. 2.
numb. 37. Cott. 162. no Suit to be determined before the Lords
or before the Counfel, butbefore the Juftices only.

' But the 4 Hen. 4. cap. 23. isfuller, it recites, That in Pleas
as well real as perfonal in the King’s Courts, the parties be made
to come upon grievous pain, {cmetimes before the King himfelf,

“{ometimes before the King's Council, fometimes to the Parlia-

ment,
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ment, toan{wer thereof anew to the grievance of the Parties, and
in Subverfion of the Common-Law of the Land, ’tis EnaGed,
that after Judgment, the Parties fhall be in Peace until the Judg-
ment be undone by Attaint or Error 5 this is agreed and amplifi-
ed, 3 Bulft. 47. 115.

Here is mention even of the Parliaments Summoning perfons to
Anfwer, inSubverfion of the Laws.

There are other Statutes not Printed, as 4 Edw. 3. numb. 6.
Coston’s Abridg. 7. and the fame in2 Inf. 50.

The Lords gave Judgment of Death without IndiG&ment, upon
fome who were not their Peers, and agreed in full Parliament,
that they fhould be difcharged of fo doing for the future, and
that it thould not be drawn in Prefident, that the like thould net
be done on any but their Peers ; ’tis 2 Declaration of the Lords,
nay, ‘us an Act of Parliament, and penned in the fame manner,
as 29 Edw. 1. Statute del Effoppel. at a Parliament agreed: 33 Edw.
1. by common accord, and g Edw. 2. the King in Parliament by
Advice of his Council, and thefe are held to be Statutes.

This was not only an acquittal from the trouble,but a clear de-
nial of the Power, as appears by the words before, that they had
aflumed upon themfelves, and the words fubfequent, that the
like fhould not be done again. The Complaint was, becaufe it
was intermedling with Commoners after that manner. Suppofe
this Houfe fhould make an Order upon this matter, which isa
Law bufinefs and not of Equity, no Execution can be made of

it but Commitment.

There is the 15 Edw. 3. now infifted on, Printed in the Old
Statute Book, but ‘omitted in thisy ’tis in Cottor, 28. 33. and,
‘tis thus, the Commons complained of breaches of Magna Char-
2z, &c. and pray remedy, withthis Conclufion, Thatevery Man

may ftand to the Law according to his Condition, and the Lords-

pray, that Magna Charta may be obferved, and further, that if
any of what Condition {foever, fhould break it, he fhould be ad-
judged by the Peers of the Realm in Parliament, the next Parlia-
ment, and fo from Parliament to Parliament, and it was Enacted
accordingly. This was Specious, the fame being only for the
breakers of Muagna Charta, butin 17 Edw. 3. that whole Parlia-
ment, i. e. allthe Alts of itare Repealed ; which Repeal, feems
defigned for the Petitioners, for it Repeals the fuppofed Laws
which make both their Title and this Juri{diction which they
would f{upport. ‘Tis obfervable what is {aid in the Repeal, that
the A& was contrary to the King’s Oath, in prejudice of his
Crown and Royalty, andagainft the Ancient Law : And fuch is
this, for here’s noufe of the King’s Writ, no Addrefs to or
Command by the King for this Proceeding, nor any mention of
his name in the Petition. . ‘
By 1 Hen. 4. cap. 14. Appeals in Parliament for Offences, are
declared againft, as contrary to Reafon and the Conftitution 3
thisis fuch. Thisis not incident to the Power of Hearing and

Determining upon the Writ of Error; becaufe as was faid before,
it
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it belongs properly to the Chancery, to Iflue 2 Writ Comman-
ding it tobe done, §i itz eff, asis Suggefted.

By 12 Rep. 63. the King himfelf cannot take any Caufe out of
the Court where it depends, and give Judgment on it him-
felf.

And this Houfe can make no Order upon this Petition that will
be a Record, asin Hob. 110. The Petition is in the name of a
Perfon, not party to the Record, which feems very new, fot
"tis by a Stranger in the eye of the Law to the Caufe, and confe-
quently cught not to be joyned in any legal proceeding, if thisbe
fuch.

This is not incident to the Jurifdition of the Error 3 no mote
than Amendment of an Error in the Court from whence the Re-
cord comes, or the filing of a Baile, a Declaration, or a War-
fant of Attorney, or the Sueing out another Procefsin Defect of
one loft or the like. Thefe things are never Examinable in the
Superior Court, for in thefe Collateral things the other are intru-
fted. \

Here’s no Hardfhip upon the Petitioner for he might have been
Non-fuite,or have given this Repeal'd At in Evidence at firft,and
then have demurr’d on the Defendant’s Evidence, or might have
Sued a Writ on the Statute of Weftminfter 2. o

But {uppofe this Houfe thould Examine this matter, and find
the Petition to be groundlefs, will fuch Determination prevent
the Judges from being troubled by Sueing of the Writ after-
wards. Suppofe it E contra: that this Houfe fhould punith the
Judgesand commit them, and award Damages, or make other
Order in favour of the Petitioners, would fuch Orderbar or fto
the legal procefs afterwards 5 can any Order made here be ufed be-
low, asa Recovery or Acquittal, as an Auterfoits Convi, or
Auterfoits Acquitte. ) |

1f there be any thing in it, ‘tis a breach of a Statute Law 5 for
which they are punifhable at the King’s Suit 5 will the proceeding
here fave them from the trouble of anfwering to an Inditment or
Information for the {ame thing. '

Then fince a Writ lies to Command them to Seal this Bill, and
fince’ an A& of Parliament direlts it, if it werea true one, per-
haps it may be Queftionable, if they do not break their Oaths, in
cafe they Sign it in Obedience to any other direftion. If they
did it in Obedience to the Royal Word, Signet or Privy Seal, of
the King their Mafter, ‘twould be a breach of their Oath. Then
as to prefidents of the Exercife of fuch a Jurifdiction, none come
near this: And abundance of particular Cafes were put and an-
fwered 5 but the confiderable one was Feffery Stantor’s Cale, 14
Edw. 3. 31. Cot. 30.

The Cafe isodd, tis in Fif. Abridgment, #i# voncher. 119. there
15 2 Writ direCtory to the Judges to proceed to Judgment, or to
bring the Record before the Parliament, that they might receive
an Averment, &¢. To thisCafe it was Anfwered, That the fame
was long before moft of the Statutes aforementioned, and in fall

, | Parliamens,
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Parliament, and in that Cafe Stoze would not agree to it, but ad-
hered to the Law according to his Opinion, ’tis true, Shard in
the abfence of Stone, gave Judgment according to that Advice,
but a Writ of Error was afterwards brought in the King's-Bench,
and the Judgment was Reverfed, 15 Edw. 3. B. R. even con-
trary tothe Advice of Parliament,to the other Judges.

As to the other Cafes of Property Examined here, cither the
Parties {ubmitted to An{wer, or they were at the Suit or Coui-
plaint of the Commons, or by Confent of the King and Com-
mons, but none of them carry any refemblance to this, where
the Judges infi(t upon it, that there is another and a proper Re-
medy. All the Cales in Ryley's Placita Parliamentaria, are either
Ordinances of Parliament, or directions to follow before the Ju-
ftices. But there’s no Prefident to warrant this Petition, and
therefore ‘twas prayed, that the Petition might be Difmiffed, . .

. [} . . ® . . . . 6

And after\.var.ds . . .

Dominus Rex
Ver(us
Walcott.

\/ Rit of Error to Reverfe a Reverfdl in B. R. of an Attain-
der for Treafon,before Commiiffioners,8c. at the Old-Buaily,
againft Walcots ;5 the Record was thus, Gulielmus Tertius, Dei
Gratia AnglieScotie,Francie, & Hibernie,Rex,fidei Defenfor, &c,
dile# & fideli noftro Johi Holt, Militi Capitali jufticiario noftro ad
placita coram nobis tenend affign’ falutemn Quia in Recordo & Proceffu
ac etiam in redditione Judicii cuju/dam IndiFamenti verfws Tho-
mam Walcott, ziper de London Generofunz modo defunét pro qui-
bufdam aliis perditionibus perfonam Domini Caroli Secundi nuper Re-
gis Anglie tangent’ modo indictat fuit & fuperinde per quand’ Fur’
Juperinde int’ prefar’ muper Regem & prefat’ Thomam Walcott,
capt' coranr Juftic' dict nuper Regis ad Goalam Deliberand’ offign’
convilt exift & Fudicium fuperinde reddit fuit pro prefat nuper
Rege verfus prefus” Thomam Walcott, ut dicitur, que quideme Re-
cordune & Proceffun predil canfa erroris intervenient in Curia no-
Jtra corans nobis venire fecimus & Fudiciume inde in eadem curia
noftra corair nobis reverfatur & quia in reverfatione Judicii pre-
dilt coram nebis fuper bre” de Error’ predii’ Erro intervenit mani-
ffjlm’ ad grave Dampnum cujufdam abellz Dillon Vidue Comitif-
e Rofcomon nuper Usxoris Wentworth Dillon armig’ nuper Comi-

tis Rofcomon in Regno noftro Hibernico fitut ex querela fua accepi-
s

ra—



128

i T

Dominus Rex

wws.  Nos Errorem fiquis fucrit modo debito corvici, & <idom ifa-
belle plenam & celerem Juofticiam fieri volentes in hac parte.
Vobis mandamus quod [ Fudicinm fuper Breve de Crrove prolid
reverfat’ fit,ium Recordum @& Froceffum pradiG e cui conilbe ca ian-
gent’ nobis in Parliamentum noStrnin ad proximar Selfion: ur vicelfi-
w0 oFavo die inflanijs Menfis Julij tenend’ diftinie O apirte irit-
tatis & hoc Breve ut iifpeld Record’ & Proceffis prediitis wltering in-
de de aflenfic Dowrinorum Spritualive & Temporalinr: in ecdem Far-
liarento exiitent pro Lrvore illo corrigend’ Fierl Fac gwod de Fure
& fecundum Legens & confuctudinem Kegni noft-i Augliz fuevit fa-
ciend’. Tefte Thoma Archiepifcapo Cantuar’ <rceteris, Critoditys
& Jufliciariis Regni apud Weltw' fexto die Julij enno Regui noftri
octavo.
Martin,

Relpon(.Jobannis Holt Mil" Capital’ Jufticiart 1:f-a nominat’.

Record’” & Procefs’ unde infra fit meniio cuss ommibus ea tangen'
Domino Regi infra nominat” in prefens Paylice sy propriis Mann-
bus protuli in quodam Record’ buic Dreoi anwex’ viowt interine mibi
precipitur, '

J. Hole.

Placita coram-Domino Rege apud "% ¢ Tero ivo Pafcle

Anno Regni Domini iVilllmi Tertj nune Regis dnglie
&c. feptimo. Rot. 3.

London fl. Dominus Rex mandavit Jufltic’ fuis per Literas fuss
Patentes fub magno Sigille ad inquire=d per Sacrum proborum
legalinm hominum Civitat® London ar al’is viis modis & mediis qui-
bus melins [civerint ant poterint d: giibufcungue Perdition’ Mifpri-
fior® Prodition’ Infurreltion’ Rebeliion’ & ab Malefuctis Offenfan &8
Injur’ quibufcungue necnon Fujii fiis ad Goalam fuam de Newgate
per Civitat’ London de Frijow' in eadem exiften’ deliberand’ alfign’
& corum cuilibet Breve funm  in bec verba.

Gulielmus fertius Dei gratia Angliz Scotie Francize & Hiberniz
Rex Fidei Defenfor’ &c. Jufliciar’ fuis per Literas {uas Patentes fub
magno Sigillo Anglve confel¥ ad inquircnd per facrum proborum &
legalium bominum Civitat’ Lendon ac aliis viis modis & mediis qui-
bus melins [cierini aut poterint de quibufcunque Prodition’ Mifprifion’
Prodition’ Infurretion’ Rebellion’ & ab Malefaltis Offens’ & Injur’
guibufcungue necnon Juftic' fuis ad Goalam fuam de Newgate pro
Civitat’ London de Prifonariis in eadem exiftent’ deliberand  affign’
{3 corum cuilibet falutemr  Quiain Recordo ® Proceffu ac etiam in
rvedditione judicij cujufdam Indictamenti werfys Thomam Walcott
niuper de London Ger' defunium pro quibufdam altis perdition’ perfon’
Domini Caroli Secundi nuper Regis Anglie sangent’ unde indiitat’ eft
& fuperinde per quandam Fur’ Patrie inter prefat’ Dontinim nuper
Regem & prefas’ Thomam Walcott Capt. coram Fafticiar dii#i Do-

mini
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mini Caroli Secundi nuper Regis Angliz, &c. ad Goalam predict
deliberand’ alfign’ convi@’ exift’ & judic’ fuperinde veddiv' fit wt di-
citur Error intervenit manifeStus ad grave dampnum Johannis Wal-
cott Gen' filij & hared pred Thomz ficut ex querela fua accepinmus
Nos Errorem figuis fuit modo debito corrigi & ebdem Johanni ple-
nam & celerens Fufticiam fieri volentes in hac parte vobis Mandamus

quod ff Judicium veddit fit tunc Record & Proce(5 predi cum

omnibus ea tangent’ nobis fub Sigillis veflris vel un’ veftrum diftincte

(8 aperte mittat’ & hoc Breveita qnod ea habeamus o die Pafchz in
tres [eptiman’ ubicunque tum fucrimus in Anglia ut infpedt Record’ &
Procefs’ pradil® ulterius inde pro Errore illo corvigend’ feri faciamus
guod de jure & fecundum legemn & confuctudinem Regni noftri An-
gli® fuerit faciend’ Teflc meipfo apud Weltm' decimo feptimo die
Martij Anné Regni noftri feptiino.

Executio iftius Brevis patet in Schedula & Recordo buic Brevi
annex’.

Refponf. Thomz Lane Mil' Major’ Civitas’ London ac un’ Juftic
infrafcript’ Record’ & Proce[s’ unde in Brevi fuperdil¥ fuit mientio

Jequit' in hac verba.

London fl. Meworand quod per quandam Inguifition’ Capt pro
Serenifimo Domino Rege apud Juftice-Hall in the Old Baily, Lon-
don, iz Parochia Sandti Sepulchri in Warda de Faringdon extra
London predit die Jovis fcilicet duodecimo die Julij Anno Regni
Domini noftri Caroli Secundi Dei gratia Angliz Scotiz Francie ¢
Hiberniz Regis Fidei Defenfor &c. tricefimo-quinto coram Wil-
lielmo Prichard Mil’ Majore Giwitat' London,Francifco Pemberton
Mil Capitali Fuftic’ Domini Regis de Banco, &c. ac aliis Sociis fuis
Fufbiciariis dicti Domini Regis per Literas Patent’ ipfius Domini Re-
g# eifdem Fufbiciar’ prenominat’ & aliis ac quibufcungue quatnor vel
plur’ eorum fub magno Sigillo dift Domini Regis Anglize confell ad

inquirend’ per facrament’ proborum & legalium hominum de Civ’ Loni-.

don ac aliis viis modis & mediis quibus meliys [cierint ant poterint
sam infra libertat’ quam cxira per quas vei weritas melins [fciri poterit
& inquir’ de gquibufcungue Prodition” Mifprifion’ Prodition’, &c. infra
Civitat’ predil¥ tam infra libertat’ quam extraper quofcunque & qua-
litercungue habit falk’ perpeirat’ five comniifs per quos vel per que cui
vel quibus quando qualit’ & quonsodo & de alivs articulis & circum-
ftant’ premiffa & eorun aliquod vel aliqua_qualitercungue concernen’
plenius veritat’ & ad eadem & al premiffa andiend’ & terminand
Secundum legem & confuciudinem Regni dicti Domini Regis Anglie
affignat’ per facrament’ Rich’ Alie Arn’ & aliorum proborum & le-

alinne hominum Givitat' London pred’ qui adtunc & ibidem Jura¥
%ﬂ onerat exiftens’ ad inquirend pro dilf Domino Rege pro Corpore
Civitat’ predilt extitit’ prefentat’ quod Tho. Walcott zuper de Lon-
don Ger' ut falfus Proditor contra illuftriffimum & excellentiffimum
Principem Dominum noftrum Carolum Secund’ Dei grat Angliz
Scotiz Franciz & Hiberni®Regenz ¢ NaturaleseDominum fuum ti-
moremDei in Corde [0 non habens nec debit’ Ligean’ fuam ponderar’
Jed infigatione Diabolica mot' & fedu dilefsoneret veram debz'tag;

S
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& naturalem obedient’ quas verus & fidelis fubdit ditf Domini Regis
erga ipfums Dominum Regem gereret & de Jure gerere tenetur penitus
Subtrabens & totis viribus fuis intenden’ pacem & communen tran-
quilitat’ bujus Regni Anglie perturbare & guerram & rebellion’ contra
dictunz Donsinnne Regen: fufcitare & movere & gubernay’ dicti Do-
niini Regis in hoc Regno Angliz fubvertere & dift Dominunt Re.-
gerz a titnlo Honore & Regali nomine Coror’ Imperial’ Regni fui An-
gliz deponere & deprivare & dictum Dominum Regen ad mortem &
Jinalem deftrution’ adducere © ponere fecundo die Martij Anno Regni
Domini Caroli fecundi nunc Regis Angliz, &c. triceffimo-quinto &
diverfis ab diebus & -wicibus tam antea quam poftea apud Parochiam
Sanili Michaelis Bafficthaw iz Warda de Baflicthaw London mali-
tiofe & proditorie cum diverfis aliis proditoribys Fur' pred ignot” con-
%imm’t compaffavit imaginat fuit & intendebat diftum Dominum
egers fupremum Dominum funne non folum de Regali ftatu titulo po-
teftate & Regimine Regni fui Angliz deprivare & dejicere vernue eti-
am eundens Dominnn Regem interficere & ad mortern adducere &
ponere & antiguans gubernat’ bujus Regni Angli® mmntare alterare &
penitus fubuvertere ac firagem miferabilers inter fubdit dic# Domini
Regis per totum Regnum funm Anglie canfare & procurare ac infur-
reition’ & rebellion’ contradict Dowsinune Regem movere & fufcita-
re infra boc Regnuns Anglixe & ad eafdens nefandiffimas prodition’
& preditorias compaffution’ imagination’ & propofita fua pred’ perins-
plend’ & perficiend iden Thomas Walcott ut falfus Proditor tunc &
ibid & diverfis aliis diebus & vicibus tam antea quam poftea malitiofe
proditorie & advifate fe affemblabat conveniebat & confultabat cum
pred’ ol proditoribus Fur’ pradict ignot & cuns eifden traltabat de &
pro eifdens fuis proditionibus & proditoriis compaffation’ imagination’
& propofitis fuss profequend exequend & perimplend quodgue idess
‘Thomas Walcott u fulfus proditor malitiofe proditorie & advifate
tunc & ibiden & diverfis ab diebus & vicibus tam antea quam poftea
Super fe affumebat & predilf aliis proditoribus promittebat fe fore
aixiliant’ & dffiftent in execution’ prodition’ & proditor’ compaffa-
tior imagination’ & propofet’ fua predi perimplend & per-

 fciend’ 5 eafdern nefandilfimas prodition’ & proditor’ compaffation’

imagination’ & propofita fua preditt perimplend & perficiend” idem
‘Thomas Walcott ut falfus proditer’ malitiofe proditorie & advifate
tunc & ibides arma videlicet Anglice Blunderbufles,
Bunsbard’ Anglice Carbines, Sclop’ Anglice Piftols, & procurabas
& praparabai contra Ligeantia fue debit’ contra pacem ditti Domini
nunc Coron’ & Dignitat” fuas, &C. necnon contra formant ftatut’ in
bujufmodi cafu edit’ & provif. &c. per quod precept’” fuit vid Civitat
predict quod non omitt &c. quin caperent prefat’ Thomam Wal-
cott f7 &c. adrwcfpond &c. & modo feilicet ad deliberation’ Giale
dicti Donrini Regis de Newgate tent’ per Givitat' London apud Ju-
ttice-Hall praditt in dicts Parochia Saniti Sepulchri in Warda de
Faringdon extra London predict dicte die Jovis uadecinro dic
Julij anno tricefino quinto fupradi& coram prefs’ William Pritch-
ard” Mél' Majore Giuztat’ London ac aliis Sociis fuis Jufticiar dict
Deomini Regis ad Goalam fuam de Newgate de Prifon’ in ea exiften’

| deli-
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deliberan’ dffign’ prafat’ Fuftic’ difti Domini Regis priws nominat’ per
manws fuas propere deliberaver’ Indickament’ predidl bic in Car’ de
Recordo in formam Furis terminand’, &c. fuper quo ad ifbam eandem
deliberation’ Goale itk Domini Regis de Newgate tent” per Civitat’
predic apud Jufltice-Hall prediét dicto die Jovis duodecimo die Ju-
Yij anno tricefimo quinto fupradict coram prefat’ Juftic’ wlt’ nominat
ven pred Thomas Walcott fub Cufted” Dudlei North Mil’ & Petri
Rich 4r' Vicecons' Civitat’ predics (in quornm Cuftod’ ex canfa &
preditta preantea Comniiff. fuit ) ad Barram bic duct in propria per-
Jona fua qui commitiitur prefai’ Vic' Civitat® London, &c. & flatim
de premiffis predict in Indiament’ pradict [pecificat’ ei fuperius i~
pofis’ akocur’ qualiv’ f¢ wellet inde acquictari Iden Thomam Walcott
dicit quod ipfe non et inde culpabl’ & inde de bono & malo por’ fe
Juper Patriam Ideo immediate ven’ inde Fur’,&c. Coram prefat Ju-
(i’ wlt nominat’ hic &c. & Jur Fure illins per prefat’ Vic' ad hoc
impannelat’ [cil.&c.exalt vener’ qui ad veritat’ de premiff.dicend’ elel¥
triat’ (3 jurat’ dicunt fuper facrament’ funi quod predidus Tho.Wal-
cott ci# culpabil} de alt’ prodition’ predilt in IndiFament predilf
fpecificat’ ci fuperius impofit’ rodo & forma prowt per Indictament
predilE Juperins ver(us eanm fupponitur & quod idem Thomas Walcott
nulla babuit bona fei catalla terras five tenementa ad eornm notic &
Juper boc flatizz quafit et de prefar Tho. Walcott £ quod pro fe ha-
bear vel dicere [ciat quare Cur’ dilt Domini Regis bic ad judicium &
execution de eo fuper veredil¥ pradicF procedere non debeat gui nihil
ulterius dici: praterquan: ut priws dixerat fuper quo vifis & per Cur
bic plene intellectis omnibus & fingulis pramiffis confiderat’ est per
Cur’ hic quod pred Tho. Walcott ducatur ad Goalam dicti Domini
Regss de Newgate unde venit &' ibiden fuper Bigam ponatur & ab-
inde ufque ad furcas de Tyburn trabatur & ibidem per Collun fufpen-
datur & vivens ad terram profernatur & quod fecreta membra ejus.
amputentur & interiora fua extra ventren funm capiantur & in ignem
ponantur & ibidewm comburentur & quod caput ejus amputesur quodgue
corpus ejus in quat’ partes dividatur ill’ ponantnr ubi Dominws Rex ea

affignare voluit,&C. per quod precept’ fuit Vic' quod caperent eunt ff8c.

ad fatisfaciend’ &c. @ nrodo [cil. die Jovis prox” post menfem Pafcha
ifto eodens Termino coram Domino Rege nunc apud Weltm' ver’ qui-
dewr Johannes Walcott filiys 8 heres predict’ Thome Walcott de-
fund de alta proditione pradil convilt & attintF per Benedidt’
Browne Attornat’ funm & habit’ andit’ Record’ predi fuper qua
pred’ Thomas convitt & attintf exiftit dicit quod in Record” &
Procef. pr&dic? ac etiam in redditione Judicij predict manifefle ei#
Ervat’ in boc vid’ quod apparer’ per Record’ preditt quod Fudicium
reddit’ et pro ditto Domino misper Rege ubi per leges bujus Regni An-
glie Fudiciun pradidt pro dicto Thoma Walcott reddi debuiffes &
in eo wanifle eft errat erratum eit etiam in boc, viz. quod Crimina
in & per Ind:damentun: preadil verfys pradill Thoma impofit’ per
Leges bujus Regni Anglix incerte dubie & nimis generalit’ allegat’
exiftunt quodgue idem Indillamentum fuppofuit & eidem Thomz one-
rat & imponit crimina diverfimoda & toto genere inter- fe difcrepan-
tia Quodque Judicinm fuperinde reddit’ fit & exiitit cantrarinm

Q> Legibus
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Legibus Anglie & minime pronunciand wvel imponend pro vel fuper
bujufinodi Crimina qual’ in IndiGamentum pradi@t (upponuntuy &
in co manifefte eft Errat unde Per’ Fudicinm Cur’ bic in prarmifs &
gnod Tudic & Attindur’ predi ab Error praedict & al’ in Kecordo
& Proce[s’ pradilt compert’ exiftent reverfetnr adnulletisr & penitus
pro nullo habeatur & quod ipfe predict Johannes Walcott filins &
heres predict Thome ad omnia que ipfe pred Johannes occafrone
Fudicij & Attinltur’ pradi® amifit rveflitnater & gquod Cur' hic
procedat ad examinationen tam Record & Procefs pradich quan: na-
terias [uperins pro Errove affigr’, &c. & guia Cur’ dicFi Domini Re-
gis hic de Fudicio fuo de & fuper premilfis reddend nondun: advifa-
tur dies inde dat’ eft prefar’ Johanni Walcott i flatuto quo  nunc
&ec. inCro’ Sanite Trinitat’ corane Donmtino Rege ubicungue, &c. de
Fudicio fuo inde andiend’ &c. ad quod quidem Crmt’ Sancte Trinitat
corawe Domino Rege apud Weltm’ ven’ prediitus Johannes Walcott
per Aitornat’ funm predilt & ut prius Petit Fudicium & quod Judi-
cinm & Attinatur predich verfys predicd Thomam Walcott reddit
ab Error’ predié¥ & al’ in Recordo 8 Procefs’ predit compert’ & ex-
iften’ reverfetur adnulletur & penitus pro nullo habeatnr & qitod ipfe
predié¥ Johannes Walcott filius & heres predict Thomz ad emnia
gque ipfe idews Johannes occafione Fudicij & Attinatur predilt amifit
reftituatur & quod Cur’ hic procedat’ ad exarvination’ tam Record &
Procefs’ preditt’ quame Materiarum fuperins pro Errore affigr’ &c.
And after many Continuances, ‘tis entred thus : Super quo Vif. et
per Cur’ hic intelle&lis ontnibus et [ingulis premilfis diligenterque exa-
minat’ Record et Procefs predicF et Err’ per predidt Johannem Wal-
cott fuperius affigr’ et al’ in Record’ et Procefs’ preditt compert’ ex-
ifters Maturaque deliberatione inde prius habita confiderat’ eft quod
Fudicinme predict” ab Ervor’ predicF et al' in Record’ et Procefs” prediét’
compert’ exifter’ revocetnr adnulletur et penitus pro nullo habeatur
et quod predilf Johannes Walcott filius et heres predidti Thoma
Walcott ad omnia que ipfe occafione Fudicij et Attinéinr’ predi ami=
Jex tﬂlimmfﬂr et quod predift Johannes Walcott eat inde fine die, &c.
Et fuper hoc Johaunes Trevor Miles Attorn’ Domini Regis nunc Ge-
neral’ qui pro eodems Domino Rege in hac parte fequitur ez
corame Rege ac Proceribus bujus Regni Angliz hoc predidto Parlia-
mento apud Weltny in Com?’ Middlefex affemblat’ in propria perfona
Jra ver’ et dicit quod in Record et Procefs’ ac esiam in reddi-
tione Judicii fuper predift priori Brevi difti Domini Regis de Erro-
re corrigend per predict’ Johannem Walcott profecut’pro revocatione .
et adnullasione Fudicij predict verfus predit? ThomamWalcott fuper
Indictamentum predict’ pro alta proditione predict’ reddit’ manifefte
eft Erratum in hoc, viz. quod ubi per Recordun: predict [upponitur
guod predict’ Johannes Walcott pofuit loco fuo quendam Benedilt’
Browne Attornat’ funm ad profequend’ predict’ priwum Breve de Er-
rore in et fuper Indictament’ predict pro alta proditione predict’ quod
tamen Benedi®’ Browne #ullunz habuit® Warrant' Attorr’ pro eodem
Johanne Walcott de Recordo affilat’ idea in eo manififte eft Errat
Errat’ et etiam in hoc , viz. quod Record’ predict’ apparet quod Fu-
dicinm predict’ pro revocatione et admnllatione Fudicij predict’ viri‘fw
+ predict
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predict’ Thomam Walcott in forma predict’ reddit’ vedditune fii+ P""’
predict’ Johanne Walcott verfus dict’ Dominum Regem ubi perLegem
terre bujus Regni Angliz Fudiciise il reddi debuiffet pro dicto Do-
niino Rege verfus enndem Johannem Ideoin eo [eil. manififte eff Er-
rat’ et hoc parat’ est verificare unde pet’ Judicinze et quod Fudic’ il
ab Error predict’ et al’ in Record’ et Procefs predict exifter’ révoce-
tur adnulletur et penitus pro nullo habeatur et quod dictus Dominus
Rex ad que omnia ipfe occafione revocation’ et adnullation’ Judicij pre-
dict’ amifet veftituatur, &c.

It was argued on behalf of the King, That there was no War-
rant of Actorney filed, and confequently the Rever{al was not re-
gular; for default of an Appearance by the Heir, who profecu-
ted the Writ of Error 5 and that there was no Day given to the
Attorrey General 3 nor was the Attorney General, or the Paten-
tee, a Party to the Record, norany Plea or Anfwer made by ei-
ther of them to the Affignment of the Errors.

To thisit was anfwéred, Thatby the Common Pra&ife in the
Crown-Office, no Warrants of Attorney are filed , neither for De-
. fendants upon Indi¢tments, nor for Plaintiffs in the Writ of Er-
ror 5 that it had not been known, within the Memory of any
Man living, that {uch Warrants were ever fited : That there need
no day to be given to the King; or the Attorney General, for that
the King's Attorney was {uppofed always prefent in Court, and
the King cannot be Nonfuited, becaufe he cannot be called. That
there never was any Anfwer to the Affignment of Errors in {uch
Cafes 5 That in Capital Cafes there needs no joyning of Iflue up-
on pleading Not Guilty. '

Then it was argued, That there was no Errofr to warrant the
Reverfal to the Attainder 5 that the Exception taken to the Judg-
ment was trivial and frivolous 5 that ipfo vivente was not of ne-
ceffity to be inferted ; that never any Judge was known to re-

mire that the Man’s Bowels fhould be burnt while he was alive 3
- %at the fame was impoflible to be executed 5 that the Law never
appointed any Judgment for Treafon, as eflential, befides Draw-
ing and Hanging 5 and that Quartering has been' {fo long ufed, as
to be accounted part of the Judgment, yet 'tis not neceffary to
make a good Judgment 5 and if that be {o, no more is needful
than Drawing, Hanging, and Quartering 5 that Ancient Prefidents
were thus thort 5 Rot’ Parliament’ 3 Hen. §.p. 1. #. 6. Thomas de
Gray 7~ ol had been Attainted of Treafon upona Special Com-
miflion at Ssuthampton, and the Record of the Attainder removed
into Parliament, 3 Hen. 5. and the Judgment was good, Thomas
de Gray nt proditor Domini Regis & Regni fui Angliz , diftrabatur,
Silpendatur & decapitetur - And in the Records, Penes Thef. &
Camar’ Eoaed 3 Hen. 7. £, 10. a. tis detrabatur & [ufpendatur. And
many o-her thereare in that place to the fame effett, and in the
fame ranner, Glarvil fib. 3. cap. 13.& Fleta cap. 16, Aud thers
ts the Cafe of Duwid Prince of [Vales, who was Drawn, Hang'd,
Beheaden
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eft, fo the Penalty is morte multo atrocior 5 and in Fleta lib.x. p.21.

Beheaded, Difmembred and Burnc,Britton de Treafon, cap. 8. p.16.
Drawing and Death is the Punifhment of Treafon, {5 des Appeles,
c.22. p. 43. to the fame effett 5 & Lib. Alfif. 30 Edw. 3. pl.1g.and
abundance of Records were cited as found in the Excheguer , and
nothing mentioned in them but detrabaiur & fufpend’. And then
was cited Rot. Parl. 2 Hen. 6. #.18. and the Book 1 Hen. 6. 5.
19 Hen. 6. 103. and 1 Hen. 7. 24. Bro. Coron. 129. there is a
Judgment againft Humfiy Stafford per omnes Jufticiar Anglie, quod
iterume ducatur turri & abinde ponatur fuper berdillum et trabatur per
London «d Tyburn ibidem fufpendatur et ante mortem corda [cin-
dantur et caput [cindatur et Corpus ejus dividatur' in quatnor partes
et mittentur ad voluntatemm Domini Regis. Earl of Effex’s Cafe,
Moore’s Rep. and Owen’s Cafein 1 Roll’s Rep.have not this inferted.
And Stamford, who wasa Judge in 1 et 2 Phil. et Mar. {ays.c.19.
p- 128. only en fonr view : And Alexander Burnett, who was con-
victed of Treafon for taking Romifh Ordersat the Old Baily, 26
Car. 2. Rot. 6. had no fuch Judgment; Corker's Cafe for the
like Offence, 31 Car. 2. Rot. 239. Williaw: Marfhall 31 Car.2.Rot.
240. And Mr. Jobn Hampden had the like Judgment as Burxzett,
&c. 1 Jac. 2. vpon confefling an Indictment of the fame kind
with Walcott's. Whereupon, confidering that many Prefidents
were without this, and that the Effential Parts of the Punithment
were in this Judgment, ‘twas prayed that the Judgment of Re-
verfal might be Reverfed, and the Attainder confirmed.

On the other fide it was argued, That the Original Judgment
was Erroneous, and the Reverfal juft. And firft it was obfer-
ved, That this Writ of Error was new and particular, ex grav:
guerela of the Countefs of Rofcommon , who had nothing to do
with the Record, was a meer {tranger to it, and yet 'tis fuggefted
that the Reverfal was to her Damage.

Then ‘twas urged that there was an Error in the firft Judg-
ment, for that the Judgment, in Cafe of Treafon, is by the Com-
mon Law, and that it is and muft be certain, and not at the plea-
{ure of the Court which pronounces and gives it: That it ought
to be fevere, becaufe ‘tis a Punifhment for the greateft Offence
which can be committed, Crimen lefe Majeftatis, a Sin of the firft
Magnitude, an Offence which imports Treachery to the Prince,
Enmity to the Country, Defiance to all Government, a Defign to
overthrow and confound all Order and Property , and even the
Community it felf 5 and in its Confequence occafions the Prattife
of all other Crimes whatfoever, as Murders , Burglaries, Robbe-
ries, &c. and therefore our Conftiturion hath impofed upon it a
fevere and cruel Judgment, fuch as the Englifh do allow or permit
in no other Cafe; the greateft of other Crimes incur Death only 3
but for Treafon the Judgment is different.Sir Tho.Smith’s Treatifede
Republica Anglic. 198. there ought in reafon to be a proportion
between the Offence and the Punifhment 5 and as this is the great-

t1s
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tiS cumr aggravatione pene corporalis, fomewhat more than Death. -
Then thisbeing a Common Law Punifthment, and not prefcribed
by any Statute, the knowle<ze of it muft be fetcht from our Law-
Books,and from Prefidents ; for the General Prattife of the Realm,
is the Common Law ; ’tis defcrib’d with an #pfo vivente, in $with’s
Republica Anglic. p. 28. 1at. Bdit. pag. 245. Stamf. 182. eu foh view
which is tansamonnt 5 and Stamford wrote 2 Eliz. In Coke’s 3 Inft.
210. ’tis ipfoque vivente comburentur, Pulton de Pace Regni™ 224.
and many other Books were cited to the {fame effett: And’twas
affirmed that there was no Book, which recited -the Judgment at
large, but had this Particular init. Several Books do in fhort
put it, That for Treafon the Party thall be Drawn and, Hanged
and Quartered, but thofe are only Hints ot the Chief Parts, not
Recitals of the Judgment it felf. In the Englifp Book of Fudg-
ments, printed 1655. pag. 292. ’tis mentioned particularly as the
Kings Bench have adjudged it (hould be. The Duke of Bucking-
bhane's was fo, 13 Hen. 8. Stow’s Chronicle 513. fhews that he was
the Perfon, Then "twas {aid, they have been thus in every Age
without interruption, °‘till 26 Car. 2. Humfrey Stafford’s Cale 1 H.
7.24. which was per confenfum omnium Fujticiariorum, tho' quo-=
ted on the other fide as fhortly {tated in the Year-Book 5 yet on
the Roll, which hath been feen and perufed, ’tis with an ipfo vi-
vente : Plowden 387. and Raftal’s Entries 645. the fame Cafe, is
thus : Coke’s Ens. 699. is {o likewile : Jobwz Littleton in 43 Eliz.
Coke’s Ent. 422, 423, and 366. 15fo. In the Lord Stafford’s Cafe,
33 Car. 2. by the Direction of this Houfe, and with the Advice
of all the Judges, was the Judgment {o given by the Earl of No#-
tingham then Lord High Steward. In the Lord Preflor’s Cafe 'tis
fo, which was drawn by Advice of the then Attorney and Sollici-
tor, the prefent Keeper and Chief Juftice of the Common Pless.

As to the Objeltion, That wivers proflernatur doth imply it,
and that’s enough. It was anfwered, That #pfo wivente contbures-
#ur implies both, but not e conirz 5 and all the Prefidents fhew
the latter to be requifite.  And as to the Cafe of Duwid Prince of
Wales mentioned in Fleta, there’s only a Relation of what was
the Execution, not of what was the Judgment. And Cokg 2 Inf2.
195. fays, That the Judgment wos in Parliament, and therefore
the (ame can be no Prefident to this purpofe; and any one that
runs over Cottor’s Records, will find the Judgments in Parliament
to be different, as the Nature of the Cafe required. No Argument-
can be drawn from the A&s of the Legiflature to govern Judiciary
Proceedings ; however, Fohnz Hall's Cafe 1 Hen. 4. Cott. 401. 1s
as now contended for.Before the 1 Hen. 7. there were fome Erro-
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neous Attainders ; and the 29 Eliz. takes notice of themas {o-er- |

roneous. 'The Judgments again(t Benfor and Sit Andrew Helfey .

(cited below) are plainly erroneous ; they difpofe of the Quar-
ters, which they ought not, butleave the fame to theKing’s plea-
{ure. Sir Andren’s Prefident is a monftrous arbitrary Command
by Writ to Commiffioners of Oyer and Terwiner, ordering them

' to
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to Examine him, and to give Judgment in manner as in the Writ"
is direted, that therefore is not to be juftified ; and “twas before
25 Edw. 3. Henry Ropers 21 Rich. 2. doth difpofe of the Quar-
ters, and hath other Errors in it ; and {fo have William BathuriFs
and Henry South’s, which were in § Hen. 4. But from that time to
26 Car.2. there’s none which do omit it.  The four Prefidents at
the Old Baily were againft Popifh Priefts, and what private poli-
tick Reafons or Commands might occafion the omitlion, is un-
known 5 and Hampder was not Executed, but his Judgment was
upona Confeflion, and his Life faved, the reafon of which is al-
fo unknown : So that there have been none Executed upon fuch
‘Erroneous Judgments: And that there are no more Prefidents,
with the Omiffion, is a good Argument, that thofe many which
have this Particular in them, are good and legal 5 the conftant
Current having been this way, proves the fame to be the Common
Law. And this is the moft {evere part of the Punifhment, to
have his Bowels cut out while alive, and therefore not to be o-
mitted. As to the Earl of Effex’s Cafe in Moore, and Ower’s Cafe
in Roll’s Rep. the firltis only a Reportof the Cafe, and the laft a
defcant upon the Judgment, but neither do pretend to recite the
whole Judgment.

Then, to pretend that this Judgment cannot be Executed, is to
arraign the Wifdom and Knowledge of all the Judges and Kings
Counfel in all Reigns: And Tradition faith that Harrifon, one of
the Regicides, did mount himfelf, and give the Executioner a
Box on the Ear after his Body was opened, &e.

Then ‘twas argued, That if it be a neceffary part of the Judg-
ment, and be omitted, it is a fatal Error, and doth undoubtedly
in all Cafes give a good reafon for the Reverfal of {uch Judgmeat,
as in the Common Cafe of Debt, where danzpra are omitted in the
Judgment, tho for the Advantage of the Defendant, as is Bee-
cher’s Cafe, and Yelo. 107. Befides, if this be legal, then all thofe
Attainders, in which this Particular is inferted, muft be illegal 5
for ‘tis impoffible that both the Judgments fhould be righty for
either thole are more fevere than they fhould be, or this is more
remifs. To fay, that’tis difcretionary, is to give the Judges a
power, which they themfelves have difclaimed ; and to Reverfe
this Reverfal, is to tell the Court of Kings Bench, that they are
not obliged to follow the General Pra&ife of their Predecefiors s
that they are obliged to no formin their Judgment for Treafon 3
that nothing but Death, and beingDrawn to it, are eflential 5 and
according to that Dotrine, a Woman might receive the Judg-
ment of Quartering, and a Man might be Burnt, and both accord-
ing to Law. But the Conftitution of this Kingdom hath prefcri-

1%, bed and fixed Rulesand Forms, which the Executive Power is
-7, obliged and bound to follow ; that as nothing can be made or con-

ftrued to be an Offence at the Pleafure of the Court, fo no Judg-
ment cart be given for any known Offence at Pleafure. But the
Law , either Statute or Common, hath eftablifhed what isan Of-

fence,
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fence, and what is its Punifhment ; and there is nothing of Ar-
bitrary Power allowed in refpect of either. Wherefore upon the

whole it was prayed, that the Rever(al might be affirmed, and it
was afirmed accordingly.

Sir Evan Lloyd Baronet , and Dame Mary his Wife , and Sidne)"f
Godolphin Efg5 and Sufan his Wife, Appellants,

Verfus

Sir Richard Carew Baronet an Infant , the Som and Heir of
Sir John Carew Baronet dgceafed, Refpondent.

A’Pp‘eal from a Decree of Difmiffion in Chancery. ' The ‘Cafe
N was thus: Riéce Tannott died feized in Fee of feveral Lands
in the (everal Counties of Salop, Denbigh, and Momgomery, lea-
ving three Daughters and Coheirs, Mary, Penelope, and Sufan.
Sufan married Sidney Godolphin, one of the prefent Appellants.
In Fuly 1674. Mary and Perelope, in confideration of 4000 L paid
to the faid Mary by Richard Carew E{q; and in confideration of a
Marriage to be had, and which was afterwards had, between Pe-
nelope and the faid Richard Carew, by Leafe and Releafe, convey

all thofe thieir two Parts of the faid Lands in Denbigh, Salop, and -

Montgomery, to Truftees and their Heirs, to the ufe of Richard
Carew for Life, then to Feuelope for Life for her Jointure, then to
the faid Truftees and their Heirs, during the Lives of Richard and
Penelope, to preferve contingent Remainders; then to the firfk
and other Sons of Richard and Penelope in Tail-Male fucceffively :
And in default of Iffue-Male, to the Daughters of Richard and
Penelope in'Tail : And in default of fich Iffue, ds to one Moiety
of the faid two Parts to the firft and other Sons of the faid Pexe-
lope by any other Husband in Tail, the Retnainder of all and fin-
gular the Premifles to the {aid‘ Richard Carew and his Heirs for e-
ver, {ubjett to this Provifo, That if it fhould happen that no Iffue
of the faid Richard, wupos the Body of the faid Penelope, fhonld be
Lving at the deceafe of the Survivor of them, and the Heirs of the
faid Penelope fhould wi:hin Tivelve Months after the deceafe of the
Survivor of the faid Richard and Penelope dying without Iffue 4
aforefaid, pay to the Heirs or Affigns of the faid Richard Carew
the Sune of 4000 L. that then the Remainder in Fee-fimple [olimited,
1o the faid Richard Carew cnd his Heirs fhould ceafes and that then,
and from thenceforth, the Prewmiffes (hauld remain to the ufe of the right
Heirs of the faid Penelope for ever. :
After this Mary intermarried with the Appellant Sit Evar Lloyd,
and a Partition was made of the Premiffes, and the fame had been
enjoyed accordingly ever fince, and Mr. Carew and his Lady levi-
ed a Fine to Mr. Godolphin and his La%y of his part ; whohdid
tneye-
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thereupon by their Deed dated 23 Sepr. 1676, covenant to levy a
Fine of Mr. Carew’s two Parts to fuch ufes as he and his Lady
fhould limit and appoint, bet have not vet levied the faid
Fine.

Richard Carew and Pexelope his Wife , to avoid all Controver-
fies that might happen, whereby the Eftate of the faid Richard
Carew, or his Heirs, might be queftion d or incumbred by the Heirs
of Penelope 5 and to the End to extinguih and deftroy and barr
all fuch Eftate, Right, Title, Equitable or other Interef, as the
faid Perelope thenhad, or her Iffue and Heirs might have or claim
to the fame, by any Power, Settlement, or Condition , on pay-
ment of 4c00 /. or otherwife, to the Heirs of Richard Carew, by
the Heirs of the faid Pezelope 5 and for the fettling of the fame on
the faid Richard Carew and his Heirs, did in Michaelmas Term
1681. levy a Fine of the Share and Part allotted to them, and
by Deed of 10 Decemb. 1681. declare that the faid Fine fhould
be to the ufe of the faid Richard for Life, Remainder to Perelope
for Life, the Remainder to the {aid Richard Carew his Heirs and
Affigns for ever : And do further declare, That the Fine agreed
to be levied by the Appellants Sidrey Godolphin and Sufan his
Wife, by their Deed dated the 23 Sept. 1676. fhould be to the
fame ufes, and then direct the Truftees by the firft Settlement to
convey to thofe ufes. :

Penelope died without Iffue in 1690. Richard Carew made his
Will in Aug. 1691. and devifed the {aid Lands to Sir Foh» Carew
Baronet, his Brother, f{ubject to pay all his Debts and Legacies,
and made Sir Fobn Carew his Executor.

In Decemb. 1691. Richard Carew died without Iflue, and Sir
FJohn Carew entred, and was feized and poflefied of the Premiffes,
and paid 4855 L for the Debts of Richard Carem.
 Sir Jobn Carew died, and the Refpondent, Sir Richard Carew an
Infant, is his Son, Heir, and Executor. _

The Appellants, Mary and Sufar, claiming the Lands as Heirs
to Perelope, by virtue of the faid Provifo in the firft Settlement,
upon payment of the 4000 /. exhibited their Bill in Chancery to
compe! the Truftees to convey the Eftate to them upon fuch pay-
ment.

Upon hearing of this Caufe on Bill and Anfwer, the Court
ordered a State of the Cafe to be drawn, which was as aboves
and afterwards the Court, affifted by the Chief Juftice of the
Common Pless, and Mr. Juftice Rooksby, {eeing no Caufe to relieve
the Plaintiffs difmiffed their Bill.

And now it was argued on behalf of the Appellants, That
fuch Di{miffion ought to be fet afide 5 and amongft other things,
it was infifted on in favour of the Appeal, that this Provifo was
riot void 5 that it was within the reafon of the Contingent Limi-
tations allowed by the late Lord Chancellor Nostinghanz in the
Cafe of the Duke of Norfolk, and there were quoted feveral Pa-
ragraphs in the Argumenr made by the faid Lord Chancellor,has

g that
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that future Interefts, {pringing Trufts, or Trufts Exzci:orv, Re-
mainders that are to emerge or arife upon Contingency, are quite
out of the Rules and Reafons of Perpetuitics ; nay, our o 1€
Reafon, upon which the Policy of the Law is founded in ticle
Cales, efpecially if they be not of remote or long Confideration,
but fuch as by a natural and eafie Interpretation will {peedily wear
out, and fo things come to the right Channel again: That tho’
there can be no Remainders limited after a Fee-fimple, yet there
may be a Contingent Fee-fimple arife out of the firlt Fez 5 thar
the wltimum quod fit, or the urmoft Limitation of a Fee upon 2
Fee is not yet plainly determined 5 that tho' it be impofiible to
Yimit 2 Remainder of a Fee upori a Fee, yet tis not impoffible tc
limit a Contingent Fee upon a Fee 5 that no Conveyance is €ver
to be fet afide in Chancery, where it can be fupported by a reafon-
able Conftruftion, efpecially where ‘tis a Family Settlement.
Then thefe Paragraphs were applied 5 and further urged, That
there could not in reafon be any difference between a Contingency
to happen during Life or Lives, or within one year afterwards ;
that the true reafon of fuch Opinions which allowed them, if
happening within the time of the Patties lives, or upon their de-
ceafes, was becanfe no Inconvenience could be apprehended ihere-
by 5 and the fame Reafon will hold to ohe year afterwards ; and

the true Rule is to fix Limits and Boundaries to fuch Limitations,

when {fo made, as that they prove Inconvenient, and not other-
wife: That this Limitation upon this Contingency happening,
was the confiderate Intention of the Family, the Circumftances
whereof required Confideration, and this Settlement wds the Re-
{ule of it, and made by good Advice: That the Fine could not
barr the Benefit of this Provifo 5 for that the fame never was, nor
ever could be in Penelope, who levied the Fine.  *

« As to the Pretence, That if the Appellants were relieved, Ri-
¢chard Carew who martied Penelope, would have no Portion with
her. “Twas anfwered, That that could not alter the Cafe ; the
Agreement and Intention of the Parties being the moft confide-
rable Matter ; and befides, Richard enjoyed the Eftate during his
Life without impeachment of Wafte. And as to the Debts, ‘twas
anfwered, That thofe were no Ingredients in the Queftion 5 how-
ever there would be 4000 /. paid towards it, and the Per{onal

Eftate was more than enough to pay the refidue. For which,

and other Reafons, ’twas prayed that the Difmiffion might be Re-
verfed:

" On the other fide it was infifted on with the Decree, 1. Tha?
the Limitation by the Settlemepnt in Fuly 1674. to the Heirs of

Penclope, upon payment of gooo!l. by them to the Heirs of Ri-

chard Carew, within Twelve Months after the death of Richard
and Penelope, without Ifftie, at the time of the deceafe of th:

Survivor of them, is a void Limitation, the Fee-fimple being be-

fore limited to" Ricdard and Mis Heirs, and {o not capable of <
T o further
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turther Limitation, unlefs upon a Contingency to happen in the
Life of one or more Perfonsin being, at the time of the Settle-
ment ; which is the furtheft that the Judges have ever yet gone,
in allowing thefe Contingent Limitations upon a Fee ; and which
were the Bounds fet to thefe Limitations by the late Lord Chan-
cellor Nottingham, in the Cafe of the Duke of Norfolk 5 that tho’
there were {fuch Exprefiions as had been read on the other fide,
yet the Bounds f{et'by him to thefe Limitations, were only depen-
dent upon Life or Livesin being, and, never as yet went any
further : And if they fhould be Extended, and allowed to be
good upon Contingencies to happen within Twelve Months af-
ter the Death of orie or more Per{ons, they may be as well allow-
ed upon Contingencies to happen within a Thouofand years ; by
which all the Mifchiefs, that are the neceffary Confequents of

‘Perpetuities,which have been fo induftrioufly avoided in all Ages,

will be let in ;and the Owner of a Fee-fimple thus clogged,would
be no more capable of providing for the Neceffities and Acci-
dents of his Family, then a bare Tenant for Life.

- 2. If this Limitation were good, “twas urged, That the Eftate
limited to the Heirs of Penelope was virtually in her, and her Heirs
muft claim by Defcent from her, and not as Purchafors ; and by
Confequence this Eftate is effeCtually barred by the Fine of Pere-
lope : the defign of limiting this Power to the Heirs, not being to
exclude the Anceftor 5 but becaufe the Power could not in its na-

- ture be executed until after the deceafe of the Anceftor, it being

to take effect upon a Contingency, that could not happen till af-
ter that time 5 and this Bill and Appeal was not only to have
the faid Richard Carew, who married Pexelope, to have not one
Farthing Portion with his Wife, but to make the now Refpon-
dent Sir Richard Carew, to lofe the 4855 L. which his Father Sir
Fobn Carew paid, as charged on' the Lands in queftion. For which
Reafons, and many others well urged about the Mifchief and Dan-
ger of Perpetuities, and their Increafe of late years, to the in-
tangling and ruine of many Families, it was prayed that the De-
cree of Difmiflion might be affirmed, but the fame was Re-
verfed.

Sir William Morley Kright of the Bath, Plaintiff,
, | Verfus |
Peter Jones Deferndant.

Rit of Error to Reverfe a Judgment in B.R. in Ejeltment

upon the Demife of Belingham, upon a Special Verdiét ,

which finds, That Azne Bowyer Spinfter, was feized in Fee of the

Manhor of Frencham 5 that the {aid dwre and Edward Morley Efq.

and Sir Willianme and §.Wells ante tempur quo,&c.vin22 July 163%.
¢ ) ' ) 1
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did make, and as their Deed, deliver a certain Indenture with.

taeir Seals fealed, whereby the faid Awxrze demifes thé Mannor a-
forefaid to Sir Willian and Wells, and their Executors, for one
Month from the Day next before the Day of the Date 5 that Sir /7.
and Wells entred and were poflefled; that they the 234 of Fulysin
the faid Year fealed,and as their Deed,delivered another Indenture
with their Seals fealed, whereby the faid 4nre , reciting a Marri-
age intended between Anne and Edward 5 and that Edward had
agreed to fettle a Jointure out of his Lands to the value of 300 £
per Annum 5 and that the faid 4rre had agreed, in cafe the Mar-
riage took effet, and a Jointure weremade, as aforefaid, to ft-
tle the faid Mannor on him and his Heirs,and to particular Trufts
after-mentioned, until the fame be performed.She the faid Awne,in
confideration of the Marriage, and in performance of the Agree-
ment on her part, Bargains, Releafes, and Confirms to Sir .
and Wels their Heirs, the faid Mannor, and all her Right, .
and the Reverfion, & c. in Truft forthe faid Arze and her Heirs,
until the Marriage take effect, and affurance.of a Jointure be made
as aforefaid 5 and after fuch Marriage and Affurance of f{uch va-
lue as aforefaid, then to theufe of Edward and his Heirs) .

Then the 1/ of Auguft 1664. a Marriage was had 5 then the
29th of Fan. 1665. a Deed is Executed between the {aid Edward
and Aune of the firlt part, and Yourg and Truffer as Truftees on
the other part, reciting that a Fine is already acknowledged, and
agreed to be levied in dueForm of Law next Hillary Term,between
the faid Young and Trufter Plaintifis,and the faid Edward and Aune
his Wife, of the {aid Mannor of .Frenchan, and thereby declared
that the faid Fine thould be to the ufe of Edward and his Heirs.
Two days after the Execution of that Deed, and before the Fine
levied, wiz. 31 Fan. 1665. another Writing indented was made
and executed under Seal, between the f{aid Edward of the one
part, and the faid 4une of the other part, whereby they both, in
Confideration of the faid Marriage, and other good Caufes, did
Covenant, Confent, and Agree to revoke all former Grants, Bar-
gains, Contralts, Writings, Covenants, and Obligations made or
done between them, or any other for them, until the faid Ed-
ward had performed the Agreements in the faid Marriage Settle-
ment on his part, both in Law and Equity 5 and that in default
thereof, it might be lawful for the faid Anxe and her Heirs, to en-

ter into the faid Mannor and Land, conveyed by the faid Settle-

ment, without the lett of the faid Edward and his Heirs.
Afterwards the Fine was levied, O&abis Purificationis, which
was the gth of February in that Term : And-afterwards by Inden-
ture between the {aid Edward Morley of the one part, and one
Hexry Doble of the other part, dated 9 Fuly 1666. the faid Ed-
ward in confideration of 6ool. Mortgages the faid Mannor to
Doble and his Heirs: Then the Money not being paid by Edward
Morley to Doble, Doble.did 2 Fure 1676.in confideration of 600 L.
with Intereft, paid by Sir Willianz Morley, conveys the faid Man-
nor to one Thomas Yonng 5 that Edward Morley did rver conv;y
the
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the Lands agreed to beconveyed for a Joynture to the value of
300 L per Anmuiz, but did fettle and convey only part, which was
of the value of 250 L per Annume, and no more, and that {ubject
and liable to the payment of 15 L yearly for ever to a Stranger.
The faid 4zre dies without 1ue, and Hewry Bellingham was Co-

_ fin and next Heir, Er f;, &c. And Judgment was given in B. Z.

pro qm’r’.

Tt was argued on the behalf of Siv William Morley , That this
Judgment was Erroneous 5 that the firft Deed , and the Matter of
the Joynture was nothing in the Cafe 5 that the Queftion was, to
vhat ufes the Fine was levied j that the Deed executed under Seal
between Edward and .dwxc, and the Truftees, did effetually de-
clare the ufes of this Fine, and that the {econd Inftrument cannot
be made ufe of, as a Deed, to controul the former 5 that the
firft was fairly made, and all Parties requifite concurring to it.
And that of the 31 Faz.was nota Deed ; for a Man cannot make
a Deed to his Wife, or to . himfelf ; thiscannotbe conftrued
a Deed-Poll, when ‘tis Indented 5 for that is to conftrue a thing
different from what it is: Intent may be conftrued, but one
Thing or fort of Inftrument can never be taken for another.Then
fuppofing it a Deed-Poll, it doth not revoke, it takes no notice
of the Fine or the Deed 3 it hath no reference to either of them g
it fays that all Agreementsare to be void 5 but how ? ‘tis not ab-
{olutely 5 only till a particular Thing be done : So that *is not
a Revocation, fo as to annul the Deed of the 29 - and the Huf-
band by this neither did, nor could direct the ufe of the Fine to
be to the Wife. Stppofe that before the Statute of Ufes, 2 Man
had declared an Ufeto his Wife, it was no Truft or Ufe, for that
N0 Subpena lay at the Inftance of the Wife againft the Husband.

- A Man could not be a Truftee for his Wife. Now no Ufe can

be Executed by the Statute, but where a Subpena did lye before
the Statute to compel the Injoyment according toit : And there-
fore ‘tis, that a Corporation could not be {eized to an Ule, becaufe
1o Subpena ; and no Swlpera, becaufe ho Attachment lay againfta
Body Corporate. Suppofe the laft Deed to be any thing, ‘tis only
a Parol Evidence, and that will not Revoke the fir{t Deed.

Then here’s no Variance between the Fine and the Deed of the
29th : The Deed faysa Fine is already acknowledg’d, and to be
levied the next Hillary Term, between the fame Parties, and of the
{ame Lands ;- This is either the next Hillary Term after the Conu-
fance of the Fine, or after the Deed : Then ’tis not ufual to ac-
knowledge a Fine, and levy it an Year after 5 ’tis not allowable
in Practife, and therefore “tis not t0 be {o Expounded ; for Men
are to be intended to act realonably, and according to Common
Ufage. Now ’tis true, it doth not appear when the Caption was,
whether in or before the Term; yet common Intendment muft
carty it, that the Caption was before the Term, and {o ‘twas to
be a Fine of that Term, or to be in or before the next Hillery 5
the Parties defigned not, the Fine thould lye for one whole Year:

t Cary
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If it had been in or before, it had been weil enough 5 then, tho’
thofe words are not in,it is plain that the Intent was fo: The i
of Rutland’s Cafe, was upon Evidence, and not upon Pleading.
If levied before the time, that is well 5 the next Fidlay Term, is
1o more, then on or before y or in Hillary next at the furtheft,
or by Hillary Term next : Thefe all do found much to the iame

§45 )
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purpole in common Underftanding. The End of a good Con- #

ftruction isto fupply the Defects of Expreflion ; Then taking it for
the next Hillary Term after that Term. If 1 doa thing before the
time, 'tis done in purfuance of the Intents, for the Day given is
for the Advantage of the Party who hath Liberty given to forbear
the A&t during all that {pace, till the laft Day of the time given ;
but if he doth it fooner, the End is fulfilled ; fo Payment before
is always reckoned as Payment at the Day : And ’tisfo inall Cafes,
where the Time is not in the moft confiderable partof the Agree-
nent, asin Harvelt, in Winter, or the like 5 and the Nature of
the A<t is fuch, that ’tis moft convenient for the Obligee or Co-
venaniz- to have it at that Seafon, and not before: Inthe Ear] of
Ratla~75t2afe tis agreed if within the time, tis good. Will any Man
fay that this is not the Fine which was meant > If a Covenant be
to make a Feoffment in Trinity Term next, fuch a Feoffment be-
fore fulfils the Covenant: This is not a Fine acknowledg’d by any
other Parties, of any other Lands, or upon any other Agreement.
Suppofe a Man had a power of Revocation by Deed under Seal
with Witnefles, and had covenanted in fuch manner to levy a
Fine before this Day Twelve-month, and before the Day he had
levied a Fine ; now the Deed was no Revocation,becaufe not Ex-
prefs, and of it felf made no Alteration in the Eftate 5 and the
Fire of it {elf was not, becanfe not by Deed attefted 5 but both
together make 2 Revocation 3 they are but one Conveyance , as
was adjudged in the two Cafes of Wigfon and Garret, and Herring
and Brown ; Should not this have been a Revocation? Either *
this firft was defigned to deceive the Wife, or the fecond was de-
figned to deceive Creditors and Mortgagees 5 the Creditor is to be
preferrec  Suppofe the firft weremade, as’tis moft likely to en-
able him to borrow Money, “twould be hard to confltrue the fe-
cond good : Would any Purchafor have doubted this Title, if he
had {een he Fine and this Deed of the 29th 2 To allow this fe-
cond, 1s to Countenance a Pradtife which may deceive any Man
for. a Deed precedent leading the Ufes of a Fine, is binding, and
concludes again(tany Thing but an intermediate Deed between
that and the Fine 5 and {uch private Agreement between Husband
and Wife, may be had and pretended in any Cafe whatfoever.
Then was cited Hiioreill and Hare, 2 Rolls 799. And’twas fur-
ther faid, ¢rar againtt a Mortgagee the fecond will be void, ac-
~ording o Proger’s Cafe, 1 8id. 133. A Conveyance voluntary |
that was good in its ficlt Creation, may become void by f{ubfe-
gent Accicends 3 and in truth it was admitted below, that this
{econd Writing was no Deed, had no more efficacy than a Parol
Averment ;
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Averment 5 and confequently the only Query can be, It this Fine
be another, and different,from that which was meant and intend-
ed by the Deed of the 292h : for if it be not, then Parcl Averments
or Agreements ought not to be admitted. Befides, this is but Evi-
dence, nor proper for the Court to confider, and the Jury thould
have concluded fpecially, That if Parol Evidence, ora naked A-
verment fhould be admitted, then they find to fuch Ules : But
here ‘tis like finding the Badges of Fraud, without finding the
Fraud it felf, or a Demand and Denial , without finding a Con-
verfion 5 upon neither of which can the Court judge the Thing
to be a Fraud or a Converfion. And for thefe and other like
Reafons it was prayed, that the Judgment might be reverfed.

It was argued on the other fide with the Judgment, That this
Fine thus levied was not to the ufe of the Husband , but of the
Wife and her Heirs 3 that the Fine is not to the Ufes in the Deed
of the 29th, but controuled by that of the 312, *Twas agreed ,
that if there be a Deed to levy a Fine, and in purfuance thereof a
Fine is levied, to the Perfon, of the Lands, and at the time, no
Proof fhall be allowed, that the Fine wasto any other Ule, but if
it be in cafe of a fubfequent Deed, then Averment may be a-
gainft it ; but by the making of a precedent Deed, all Parties are
eftopped to contradict it, unlefs there be another Deed of equal
Nature to controul that. Where the Deed is punctually obferved,
there’s no liberty to aver the contrary 5 but where ’tis not purfu-
ed, the Averment is confiftent. Where it doth vary, yet if no-
thing doth appear to the contrary, there the fine thali be conftrued
to be to the Ulfes of the Deed by conftrudtion of Law 5 a Wife is
bound by the Husband’s Declaration 5 and if the Fine be in pur-
{uance of the Husband’s Deed, “tis as binding to her, as if fhe
were a Party ¢ An Infant cannot avoid aFine, where there was a

Deed agreeable,but by reverfing it.

Then ‘twas argued, That here was {uch a Variance as did allow
of fuch Averment; that tis true, the Deed of 29. had been a
good Declaration of the Ufes of this Fine , notwiilftanding the
Variance, if the Writing of 31. had not been made ;5 but there
beinga Vuriance, that isadmiflible 3 that this Fine now found
differsas much from that in the Deed, as if it had teen levied at
a time after 5 that levying it before, nmkes itnot the fame. The
Woman perhaps here did agree to levy a Fine at this diftance of
time, that fhe might in the mean while have a competent Provifi-
on out of her Husband’s Eftate for her Joynture, then when fhe
levies this Fine at a different time, fhe doth not doit in purfuance
of the firft Deed. Then 1 Rep. 76, 99. 3 Bulftr. 231. 2 Rolls A-
bridg. a51. 2 Gro. 646. 2 Rolls Abridg. 799. Savil 124. 1 Leon.
210. 3 (ro. 210. 1 And. 240. were quoted, and either anfwered
or applied to this Point of Variance.

Then *ewas faid, That there was a difference between a Fine
that varies from a precedent Deed, and a Fine that is followed
with a fubfequent Deed or Declaration of Ufes. If there be a

fub-
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{ubfequent Declaration, the Heir at Law cannot ave- that ‘twas to
the ufe of the Conufor and his Heirs, or to any other ufe then
what is in the Deed 5 the Party himfelf, or hisHeirs cannot aver
it, but they are eftopped by this Deed, tho’ fubfequent; how-
ever, a Stranger is at liberty to make {uch Averment: Butif 4

Deed be precedent, and the Fine varies, and is not the fame, there.

none are eftopped, neither the Party himfelf,his Heir,nor aStranger;
becaufe the Fine {tands alone, without any Deed referring to it,

and declaring the ufes of it.

"Then ‘twas urged, That this fecond Deed was {ufficient to de-
clare the ufes of this Fine : If the ufe arife upon, or by tran{-
mutation of the Poffeflion, as by Fineor Feoffment, ’tis {ufficient
without any Deed 5 the ufe arifes only upon the Parties Declara-
tion or Appointment : F without a tranfmutation of Pofleflion,
there muft be {ome Agreement binding the Party upon {fome Con-
fideration 5 for the ufe being founded in Equity, the Chancery
would never relieve, where there was no tranfmutdtion of Pof-
{eflion or Agreement upon Confideration ; and if in Confiderati-
on of Blood, it muft be by Deed , becaufe the Confideration is
not binding without it, Moore’s Rep.Callow and Callow. If this Wri-
ting of 31.had exprefly declared,that it fhould enure to the Husband
and his Heirs upon f{uch a Contingency, this had been a good ori-
ginal Declaration of the ule,and would have altered the Eftate,be-
caufe of the tranfmutation of the Pofleflion; and 25 *tis now penned,
‘tis a good Writing, {ufficient to declare the ulesof the Fine s a-

ny fort of Agreement, whereby the Parties intent appears, is {uf-

ficient ; an ufe i$ an equitable thing 5 and if it appears to have
been intended, that is enough, 2 Leon. 14. Brent's Cafe: any A-
greement between the Party that hath the Eftate, and him who is
to have it, may raile an ufe in this Cafe : a Bargain and Sale of
the Lands carries the ufe,tho’ no mention of it: 8 Rep.Fox’s Cafe,
Croffing and Scudansore 5 In this Cale there was an Agreement be-
twixt Husband and Wife, that he fhould have the Lands , if he
made a Jointure. A Bargain and Sale, tho’ not inrolied,a Char-
ter of Feoffment without Livery, fhall raife the ufe of a Finele-
vied between the {ame Parties ; therefore this Writing is a good
Appointment. But {fuppofe it were not fo of it {elf, ’tis {ufficient
to controul that of the 29t ; fortis agreed thereby , that all
Deeds fhall be revoked 5 which fhews plainly, that the Fine was
not to be to the ufes mentioned in that Deed , efpecially when it
varies from it. A Parol Declaration of the Mind of the Party
will be enough to controul and hinder the raifing of an ufe by the
Deed, and Fine where different 3 and if {o, then the ufe hereis
to the Wife and her Heirs. Then fuppofing the Variance frivo-
lous and immaterial, this Writing of the Husband and Wife isa
good appointment ; the Truftees or Conufees of the Fine need not
to be Parties to the appointing or declaring of the ufes: The In-
denture precedent is but directory, and if there be another diretti-
onunder Seal before the Fine, it muft over-rule the firft, Wri-

v ting
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ting of it felf feems enough,2 (r0.29. 3 Cro.571.But fuppofe an F:-
dor{ment on the Indenture revoking one ufe, before the Fine be je-
vied, would not that controul it? This is rather like a Jaft Will.and
the laft before the Fine muft ftand. A Covenant to {tand fcized
muft have all the neceffary Parts of a2 Deed, {o as to have been
obligatory in Chancery before the Statute 5 but a meer Declaration
of ufes need not be {o formal : The ufe declared by the 294 was
always revocable till the Fine was levied : and this is fufficient
both to revoke the laft Declaration, and to declare new ufes 5 this
amounts at leaft to a Deed-Poll , and therefore fufficient. Then
were cited Moore 22, 512. Latch. 139. and many other Authori-
ties : And upon the:whole ‘twas prayed, that the Judgment thould
be affirmed 3 and it was affirmed.

4

‘Sir Edward Hungerford azd John Hill Executors and Debzﬁes of

- Sir Willidm Baflet deceafed, Plaintiffs,

verfus

Edward Nofworthy Defendant.

WRit of Error to Reverfe a Judgment in B. R. upona Spe-

cial Verdit in Ejetment by Hitchins the Leflee of No/-
worthy, againft Sit William Baffet Defendant, for the Mannor of
Lanrock and other Lands in Cornwall ; wherein, upon Not Guil-
ty pleaded, and a Trial at Bar, the Jury find, That Sir Herry Kil-
legrew was feized in Fée of the Lands in queftion ; and on the
12th of Novewber 1644. made his Will in writing , which fol-
lows in thefe words, I Henry Killegrew,&c. and (o they fet forth
the Will, whereby Sir Henry Killegrew devifed the Premiffes to
Mrs. Fane Berkley (his near Kinfwoman) for Life; with Remain-
der over to Henry Killegrew, alias Hill (Sir Henry’s Natural Son)
in Tail, and makes Mrs. Berkley {fole Executrix. They further
find, that after the making of that Teftament,and before the time
when, &c. viz. about the Feaft of St. Michael, in the Year 1645.
Condidiv & fecit alind Teflamentum in [eriptis, fed quid fuit content’
in eodem ult’ mentionas’ Leflamento, vel quale fuit purportum ffve ef-
fectus inde, juratoribus pred’ mon conflar. And that Sir Henry on
the 29th of September 1646. died feized of the faid Lands; that
Mrs. Fane BarkleyDevifee of the faid Will,in 1644. by Leafe and
Releafe conveyed toMr. Nofworthy's Father, and that the Father died
in 1684. that Mr. Nofworthy is Son and Heir to him 5 that Sir W7/-
liam Baffér is Cofinand Heir to Sir Henry, viz. Son and Heir of
Eliz.abeth Baffét, Daughter and Heir of Sir Jofeph Killegrew, elder
Brother of Sir Henry the Teftator 5 that Nofworthy the Leflor of
the Plaintiff, entred and made the Leafe in the Declaration, .

But upon the whole Matter, whether the Said Teftament made
¥ 7 m
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in writing 1645. was a Revocation in Law of the faid Devife of
the faid Lands to Mrs. Berkley, they are ignorant, and pray the
Judgment of the Court, Et ff, And upon this Judgment was gi-
ven for the Plaintiff in the EjeCtment.

And now it wasargued, That the Judgment was Erroncous ;
that this la{t Will could not be taken to be a duplicate of the for-
mer, but muft be deemed a Revocation 5 that no Willis good but
the laft 5 that every Will is revokable till death 5 that the making
of another, doth import a Revocation of all former ones, tho’ it
be not {o exprefly declared in writing 5 for it muft be the laft, or
nothing 5 that this Conveyance by Will was anciently a Priviledge
by the Civil Law , for People iz Extremss, who had not the time
or affiftance neceflary to make a formal Alienation, and chiefly in-
tended for Military Men, who were always fuppofed to beunder
thofe Circumftances, and therefore the Ceremonies and number
of Witnefles required of others, were difpenfed with, as to Sol-
diers ; but now the Rules for Military Teftaments, as they are
called, are allowed in molt Cafes 5 that as to Lands, by our Law,
was a Priviledge only given to fome Boroughs and Places within
the Kingdom ; and particular Cuftom gave the liberty of difpo-
fing Lands or Houfes by Will, and that by nuncupative Will or
Parol without writing 3 {0 is Braflon. lib. 4. fol. 272. Fletalib. s,
eap. 5. Poteft legari & catallum tam heredisas quam perquifitum per
Barones London & Burgenfes Oxon, 1 Izff. 111. that then came
the Statute of Her. 8. and impowersa Devife by a Man'slaflt Will
and Teftament in writing 5 but {till ‘tis by hislaft Will. And
fo is Littleton feif. 168. 1t divers Wills , the latter fhall ftand,
and the others are void, 1 Izf. 112. Intruth ‘tis plain Law, the
firlt Grant and the laft Teftament. In Swinb. 1 part, feét. 5. p.14.
no Man can die with twoWills,but he may with divers Codicilss
and the latter doth rot hinder the former, {o long asthey be not
contrary. Another difference there is between Wills and Codi-
cils : If two Teftaments be found, and it can’t be known, which
is firft or lait, both are void; but the latter countermands the
firft, tho’ there bea Claufe in the firft, that it {hall not berevoked,
and tho’ an Oath were taken not to revoke 5 becaufe the Law is {o,

that the very making of a latter doth revoke the:former: So is

Linwoed's Frovincial’ de Teflamentis 5 Juftice Dodderidge’s Office
of Executor, publithed by Wemtworth 29. A verbal Will revokes
a former written Will, Forfe and Hembling,4 Rep.60,61.Plowd.541.
Perkins [¢iF.178, 179. and feE. 478. The 2 Hen.5.8.1s full to this
purpofe. 'There’s an Action by an Executor againft two Execu-
tors,and they plead a Teftament whereby they are made Executors;
and the Plaintiff replys,that he afterwards made another and him-
felf Executor, and held that by the {fecond the firft became void.
Now the meaning of thefe Books, cannot be, that a Will expref-
ly revoking, is the only Will that can make a~Revocati6'n 5 NOT.
is it, thata Contrariety or Repugnance between the one and the

other, is neceffary to make a Revocation ; for tho' there be,no.

V 2 new
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new Will made, yet 2 Revocation may be by word of Mouth, as

2 Cro. 49.115. 1 Cro. 1. 3 Gro. 781. may , a void Bequeft {hall
revoke a Will; fo fhall a Deed that hath no effet, as Feoffment
without livery, a Devife to 7.5.or to a Corporation,when there is
no {uch, will do it 5 fo that ‘tis not the Contradiction between
the difpofal which revokes, for that which is no difpofition at all
will do it 5 wherefore the meaning of the Authors cited is fome-
what elfe ; and it can only be this, That there is fomewhat par-
ticalar in a Will, to that Infltrument of Conveyance,more than to
any other, that even the making of a new Will is a {ufficient Re-
vecation 3 the words are plain, by the making a new Will
the former are all deftroyed, forthere can be butone laft. And
when a Man makes and declares a new Will, that new Will muft
be prefumed to contain his whole Mind concerning the difpofition
of his Eftate; declaring his Will imports thus much,and excludes
all other. When a Man would alter part of his Will, there’s a
proper Inftrument for it, called a Codicil , which is known in
the Law as well as that of a Will: here’s nothing found of a re-
ference to the former: to judge it otherwife, would confound
the ufe of Wills and Codicils, and the difference between them.
"Tis true, that a Man may make partial Wills of feveral parts of
his Eftate, and all may ftand together ;5 butthen they muft be de-
clared to be Wills concerning particular things 5 and they are but
{everal pieces of the fame Will, tho” written in different Papers :
but then in pleading one of them, you muft not generally {ay he
made wult’ voluntatens, but ultimane voluntat' of {uch a thing: but
here ’tis aliud teftanrentum,ie. a general Teltament. The 2 Rich.
3. fol. 3. is directly thus, The Defendant pleads one Will, the
Plaintiff replies another, and exceptiontaken, becaufe he did not
traverfe the former, but held needlefs to do fo, guiz per ult’ tefla-
mentum ut placitatur generaliter | primun tefbamentum revocatur in
omnibus : and it cannot be pretended, that this might be the fame
Will written over again 3 for if fo, it could not be «/ind. it would
be the (ame 5 thefe are not quibbles upon words ; for can it be
faid, that this is a Devife by the laft Will of Sir . when there’s
another : Nor is itan Objeltion, that the Contents do not ap-

~ pear 5 for the Will belongs not to the Heir to keep, and confe-

quently not to fhew 5 in pleading he is notbound to a profert 5
‘tis enough that there was a fubfequent Will." And as the lat-
ter may confirm or be confiftent with the former, fo it may
not be {o 5 and the confiftency is not to be prefumed, efpecially
againft an Heir at Law, and in pofleflion. 1In the Cafe of Coward
and Marfbal, 3 Cro. 721. the Subftance of both are declared , and
thereby they appeared to be confiftent, and confequently no Re-
vocation : here Eadevz mens fic teffandi, the fame intent of difpo-
fing his Eftate the fame way, can never te thought to continue,
for then there had been no occafion of making apother Will.  If
this be not a Revocation, ‘tis an act void, and to no purpofe,
which 1s never to be intended. . Then ‘twas infifted on, That the
bare act of making and publithing another Will, is a Revocation,

- and
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and the finding of the Contents unknown 1s void : If %his be

not a Will, ‘tis a Codicil , and that is contraty to the finding of
the Jury 5 for the Verdiét mentions a fecond Sub{tantive indepen-
dent Will, without reference to the former ; which fecond Will
15 a Revocation : and therefore ‘twas prayed that the Judgment
{hould be reverfed.

It was argued on the other fide, in behalf of Mr. Nofworthy,
That this was no Revocation ; that here had been a great {tir about
nothing, for that nothing appeared againft his Title 5 that 4 Man
may make a Will of feveral things at {everal time$, and they both
fhall ftand 5 thata deliberate Will being made,the Contents where-
ofare known, {hall never be revoked by that which is not known :
nothing can be judged upon that which doth not appear, and
confequently it can mever be judged to be a Revocation: Here’s
another Will,and nothing is given by it,nothing is found to be gi-
ven by this fubfequent Will. The form of entring the ancient
Judgments was, Quibus vifis leflis & anditis & per Curiam plenc
intellectis, now what is here read to makea Revocation. 2 Rich.3.
jol.3. is with the Judgment,for there ’tis replied that he made ano-
ther Executor 5 there are the Contents pleaded; fufhicient to main-
tain his Count , and anfwer the Defendant’s Bar; the Book is,
per hoc quod alius Executor nominatur. Then was cited 1 Cro. 51.

the Realon given is,quia in dubiis non prefumitur pro teftamento,and

here being a good Will, at the moft the other is doubtful. 1 Gr.
114, 115. Several Wills of feveral things may be made. Andthe
fame Book 595. 10Car. 1. which Refolution Serjeant Maynard in
arguing this Cafe below,faid that he heard in that Court of Kings
Berch : "Tis the Subject Matter,of the Wills and the Repugnancy
wlich makes the Revocation. In this very Cafe, in the Exche-
quer, upon an Englifh Bill, ‘twas held by Hale to be no Revocati-
on, ’tisin Hardres 375. Coke upon Littleton,which hath been quo-
ted,Comments upon thefe words feveral Devifes,and if there be no
Devife in the fecond, there can be no {enfe or meaning init, and
confequently unle(s fome meaning appear, it can never be an Evi-
dence of a change of his Mind 5 as it might be a Revocation, fo it
might be otherwife 5 and he that will have it to be a Revocation,
mufit prove it to be {uch : No Man can affirm that every Will muft
neceflarily be a Revocation of a former, for the fecond Wil might be
of another thing,as Goods, or of another parcel of Land,or in con-
firmation of the former. If inthefe, and many other like Cafes,
a latter Will is no Revocation of a former, how can it poffibly
with juftice be concluded, that a latter Will without Contents,
Purport, or Effet, (hall be a Revocation of 2 former, And tho’
the Jury have in this Cafe believed the Witneffes, and found that
another Will was made, it may be of dangerous Confequence to
encourage and conftrue thisa Revocation, without knowing the
Contents ; for no Will can be fecure againft the {wearing of a
new Will, if there be no neceflity of fhewing it, or proving what
it was. For which, and other Reafons, it was praved ¢hat the
Judgment might be affirmed, and it was affirmed. .
iy

e
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Sir Simon Leach & 4 Plaintiffs,
Verfus
J. Thomfon Leffée of Charles Leach Defendant.
WRit of Erfor to Reverfe 2 Judgment given in B. R. upon

a Special Verdi¢t on a Trial at Bar in EjeCtment brought
by Thomfon on the Demife of Charles Leach : the Special Verdict

_finds, that Nicholas Leach was feized of the Lands in queftion in

his Demefne as of Fee 5 and being fo feized 9 Now. 19 Car. 2. he
makes his laft Will,and thereby devifes the Premifles to the Heirs
Males of his Body lawfully to be begotten ; and for default of
fuch Iffue, to Simon Leach his Brother for his Life, and after his
Deceafe to the firft Son of the Body of the faid Sizox lawfully to
be begotten, and the Heirs Males of the Body of fuch firlt Son
lawfully to be begottensand for default of fuch Ifue,to the fecond,
{'c. and fo on to the eighth Sons,& of alland every other Sons,&e.
and for default of fuch Iffue.to Sir Simon Leach, his Kinfman, Son
and Heir of Simon Leach of Cadley in Com’ Devor’ Efq. deceafed,
and the Heirs Males of his Body ; and for default of fuch Iffue,
to the right Heirs of him the faid Nicholss for ever.

Then they find, That the Lands in the Declaration, and thofe
in the Will, are the fame 5 that afterwards, viz. 10 Apr. 20 Car.
2. Nicholss died feized without Iffue of his Body ; that after his
Death, the faid Simon his Brother and Heir Entred, and was feized
in his Demefne #t de libero tenemento for term of his Life, R emain-
der to the firft Son of the Body of the faid Simoen the Brother,and
the Heirs of the Body of fuch firft Son lawfully to be begotten ;
and for default of fuch to the fecond, &c. Remainder to Sir Si-
morin Tail, Remainder to the faid Simon the Brother, and his
Heirs belonging,. .

That Simon Leach the Brother being fo feized , afterwards wiz.
20 Aug. 20 Car.2.took to Wife Anne the Daughter-of Ontor Crook,,

~¢hat afterwards the 20 Aug. 25 Car. 2. he being fo feized did

Make, Seal,and as his Deed deliver a certain Writing purporting a
Surrender of the faid Lands to the faid Sir Simor Leach, which
Writing was prout,&c. Then they find that the {aid Simon Leach
the Brother, #on fuit compos mentis [ur tempore confeitionis, figilla-
tionis, & deliberationss [cripti illiss, &c. That afterwards, viz.
10 Now. 25 Car. 2. the faid Simon the Brother had Iffue of his
Body, on the Body of the faid Anze his Wife Charles Leach 5 that
the faid Simos died, and Chardes Leach ¢he Leflor of the Plaintiff

* s eldeft Son and Heir of the {aid Simen, &c. Et ff videbitur Cur'

quod, &c. Uponthis Verdi&} there was Judgment for the Phaintiff.
And -
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And now it was argued, That the (aid Judgment was Errone-
ous 3 and f{aid that in the Cafe there were two Queries, 1. If this
were a good Surrender, there being no Acceptance or Agreement
by Sir Sizon before the Birth of the firlt Son,Charles : But this was
not infifted on before, and therefore waived here, the fame ha-
vinig been adjudged by the Lordsto be a good Surrender, even
to an Infant without Acceptance, in another Action between the
{ame Parties, which you may {ee reported in 2 Ventris 198, 208.
Then it was argued on the fecond Query, That the Leflor of the
Plaintiff in the Ejetment, being a Remainder Man in Tail,
cannot take any Advantage of his Father’s Lunacy : That in this
Cafe he could claim no Title, asHeir at Law, to his Father or
Uncle, becaufe of the intermediate Remainder to the Defendant
in Tail; fo that guoad this Eftate, he is as a meer Stranger , and
not 4s Heir 5 and tho’ he were able to avoid it by Writ, or the
like, yet it being once good, the particular Eftate of Simon the
Father of Charlos was determined, before the Contingent Remain-
der to the firlt Son could take place, and confequently it’can
Tiever atrer revive.  Then the Queftion is, Whether this Surren-
der by a No# compos, being an alt done by himfelf, and not by
Attorney, be void or only voidable: There’s no exprefs Cafe
that a Surrender, by one whois Nez compos to him in Remain-
det, is void. Perhaps ‘twill be faid, as it hath been, That the
A&s of a Madman are meer Nullities by all Laws in the World:
But to this ‘tis an Anfwer, That the Laws of Exglend have made
good and honeft Provifions for them, {o as to avoid their AGs for
the Benefit of the Party, of the King and of the Heir. But it was
tepeated,that this was aContingent Remainder,and if it could not
velt when the particular Eftate did determine, whether by Death or
Surrender, it never could veftat all ; for a future Right to defeat
the Surrender, as Heir, cannot {upport {uch a Contingency § a
prefent right of Entry would s but if no fuch prefent right, the
Remainder is gone for ever 5 and here was no {uch in Charles. 1f
Tenant for Life make a Feoffment with condition of Re-entry,
the Contingent Remainder, fhall never arife again, tho’ the Con-
dition be broken, and a Re-entry were made. So is the Cafe of
Purefoy verfus Rogers, 2 Saund. 380. Wigg verfus Villers , 2 Rolls
Abridg. 796. and then Charles cannot avoid this Deed 5 for the a-
voiding of a Deed, is to take fomewhat out of the way, in order
to the revefting of fomewhat 5 buthere was nothing to work up-
on ; for if the Surrender were good for a Moment, the particular
‘Eftate for Life was once gone, and confequently for ever; and
this muft hold, unlefs the At were totally void.

Then ’twas argued, That during the Life of the Party, ‘twas
only voidable for the King by Offices no Man can Stultifie him-
felf 5* and {o is the great Refolution in Beverly's Cafe, 4 Rep.*and
1 Inft. 247. and it bittinghan’s Cafe, 8 Rep. and if it be not void
as to himfelf, it caznocbe void as to others, And tho™ Fitzh. in
his N. B. fays that he himielf may have 1 dum non fuit compos,that
7s not agreeable o the received Law 5 for Bewverly’s Cafe was never

fhalery
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Sir Simon Leach & al’ Plaintiffs,

fhaken till now 5 and Firzh. {uppofes it only voidable, by faying

that Writ doth lye. There is alfo a'Reafon for this Rule cf Law,
that a Man fhall not difable himfelf by pretence of Diftradtion,be-
caufe if the Pretence were true,he had no memory,and confequently
could not know or remember that he did {fuch an Act,and therefore
‘tis,as it were,impoflible for him to be able to fay that he was{o di-

ftratted when he did it: ’tis-for him to {ay what ’tis not poflible for

him to know:But they would compare this to the Cafe of anInfant, -

yet even there all his Adts are not void 5 his Bond is only avoida-

ble 5 he cannot plead that ’tis not hisDeed : "Tis true, that Adts
apparently to his prejudice cannot be good,as 1 (ro. 502.  Suppofe
a Non compos Signs,Seals,and Delivers fuch a Deed, and after reco-
vers his Senfes, and agrees to it, would not this be a good Sur-
render from the firft, Perkins fect. 25. 1Inft. 2. and if it can be
made good by a {ubfequent Agreement, ‘twas not totally void ,
and if not totally void, ’tis with the Plaintiff in Error : The
Law befidesis very tender in cafe of Frecholds, to make Con-
veyances void by bare Averments; and this would be of danger-
ous Confequence, if when there was no Inquifition or Commif-,
fion of Lunacy during Life, that thirty or forty years after a Con-~
veyance, it fhould be in the power of a Stranger to fay, that the
Vendor was mad ; ‘twill make Purchafors unfafe: Adls {olemnly
done, ought tohave a folemn Avoidance. The 1 Hen. 5. cap. 5.
Fine to be void 5 ’tis void asa Bar, but yet it makes a Difconti-
nuance, and muft be folemnly avoided. Lincolz Colledge Cale,
3 Rep. Stroud and Marfbal, 3 Cro. 398. Dett fur Obli¢ The De-
fendant pleads that at the time, he was of #noz fane memory, and
on demurrer adjudged no Plea; and the Opinion of Fitzh. held
nottobe Law. And 3 Gro. 622. 50 4ffif. 2. Fitzh. Iffue 53.2 Re-
leafe by a Noz compos, which is much the fame with a Surrender,
only one works upwards, and the other downwardss and after
Recovery the Party agrees to it, the fame is binding,39 Fen.6.42,
and 49 Edw. 3. 13. Then was mentioned the Provifion of the
Law in thefe Cafes, befides the Care of the Court of Chancery,
which protetts the weak and unwary by Rules of Equity. There’s
a Writ de Ideota Inguirend’, and the exprefs direCtion of the Writ
15 to enquire quas terras alienavit, which fhews that ’tis not void.
The Statute of Prerogativa Regis, is expre(s Authority for it the

Reafongiven is, that fuch Perfons Lands thould not be aliened to

their hort or the King’s. It muft be agreed, that before Office
found the King cannot avoid the Alienation, even of an Ideot :
and then after Office, the Prattife is to 1flue a Scire facias to him
in pofleflion, or to the Alienees and fo is Fitzh. tit. Scire facias
pl.2. 106. All thefe Methods prefcribed by the Law would be
ufelefs, if the Aks themfelves were void : Then ‘tis as certain,
that the Office muft be found during the Parties Life, and during
the infanity, and not afterwards. If there had been & >7Tce,
‘twould ‘only avoid it with a profpect, asit would be in cufe cf
an Heir after death: Even after an Office, the King caunct have
the Profits from the time of the Alienation, which fhews it not

void
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it not void trom the beginning. 1If a Suit be againft an Ideot
after Inquifition, the Ideot cannot plead it, but the King fhall
{end a Superfedess to the Judges, fuggefling the Inquilition ; {o
that even then the Party himf{elf cannot dvoid it.

As to the other way of avoiding it by the Heir, ic muft be by
Writ or Entry 5 and till Entry or Writ the A& remains good. Buc
here’s no Conteft with the Party himfelf, or with his Heirs, but
with a Remainder Man. This A¢t of Suirender was no tortious
A, it wrought no difcontinuance : there was no Truft in him
to prefetve the Contingent Remdinder : A Feoffment with livery
is allowed not to be void, and yet that may do a wrong by difcon-
tinuance, & .  As to the pretence that 2 Warrant of Attorney to
make livery is void, thatdoth not reach this €afe 5 for here’s an
Att done by himfelf, which would have pafled the Eftate as by
and from him(elf, if he had been of foundMind.
~ Then ‘twas defired that the other fide would thew any fuch
Cafe as this, whereas multitudes of Gifts, Grants,Releafes, Bonds,
and other Specialties, fealed and delivered by the Parcy himfelf,
are allowed to be good ; and the fame reafon holds for a Surren-
der made in Perfon ; and there’s no difference between a livery
made in Perfonand a Surrender ; the A&t being Perfonal, and not
by another under his Authority, makes the livery good 5 and {o it
ought to be here : 18 Ed. 4. 2. Perkins fect. 139. And ’tis obfer-
vable in 39 Hen. 6.42. per Prifcott, upon the Inquifition, ’ts re-
feized and revefted into the Intereft of the Ideot,and confequent-
ly of the King: and if revefted, ‘twas once out of him. Now
here’s no prejudice to the Man himfelf by this Opinion 5 he is ta-
ken care of , and his Acts avoided by the King on his behalf 5 and
his Heirs may avo id them : But that Strangers fhould take notice
of thum as void,was denied 5and therefore prayed that the Judg-
ment fhould be reverfed. ‘ A,

On the other fide it wasargued with the Judgment , That this
never was a Surrender; that ‘twas againft fenfe and reafon, to al-
low the A&ts of aMadman, a Perfon diftrated, to be valid to
any purpofe 5 that in cafe of livery it had been allowed to be
only voidable, by reafon of the f{olemnicy and notoriety of the
thing ; but in cafe of a Deed, or a Thing pafling onty by Deed,
‘twas otherwife 5 and Bractorn, Britton, Fleta , and the Regifter
were cited, where ‘tis declared who can take, and who canalien,
and that a Madman cannot alien 3 and Fitzh. 1s of Opinion, that
the Writ of dum non fuit compos may be brought by himfelf 5 that
there was a notion fcattered in the Books, that fuch Adts are only
voidablesbut the reafon of the Law is otherwife.39 Her.6.42.hath
the diftinttion; that Feofiment with livery is good,but if livery be
by Warrant of Attorney, tis void:If it be a Feoftment with Warranty
by Deed,and pofleflion delivered with his ownhands,yet the war-
ranty is void,becanfe the Deed is void. Perk.5. The Deed of a Mad-
man is void :if he grants a Rent;’tis void.If an Infant makes a War-
rant of Attorney,tis void;fo is Whittinghan's Cale : A Deed and
a Will are not to be diftinguithed ; and by the {ame realon thar
the one is void,the other is fo.  Finch. 102. s general 5 All Deedg.
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Henry Earl of Lincoln Appellant,

of a Man of non fane memorie arenull : x2 Rep. Shulter’s Cafe, *Tis
an offence to procurea Deed from him, The Civil Law makes
all his A&s, which he doth without confent of his Curator, to be
void : A Madman is taken pro abfente : "Tis a Rule unaccounta-
ble, That a Man {hall not ftultifie himfelf 5 that he thall not be a-
ble to excufe himfelf by the Vifitation of Heaven , when he may
plead Durefs from Men,toavoid his own A&. Tis abfurd ¢o fay,
‘That a Deed procured from a Man in a Fever, or in Bethleher,thall .
be valid toany purpofe. Fitzherbert, who was a good Lawyer,
ridicules the pretence, and maintains, That he himf{elf may avoid
fuch A&. Then werecited 2 Inff. 14. Lloyd and Gregory, 1 Gro.
501, 502. Perkins tit.Grant. 13. Then it was {aid, That in this
Cafe there needs not much Argument, the Realon of the Thing
expofes the pretended Law. And the Judges have declared
that this Surrender is void ; the word amens or demens, im-
ply that the Man hath no Mind, and confequently could make
no Conveyance. Wherefore ‘twas prayed that the Judgment
ﬂé(i)uld be affirmed ;5 and without much debate it was accordingly
affirmed. |

Henry Earl of Lincoln by Sufanna Countefs of Lincoln his Mother,
and Procheine Amye Appellant,

Ver[us

Samuel Roll Efg. Vere Booth, Hugh Fortefcue Efg. axd Bridget

his Wife & al’ Rej]}orzdent.r.

Apeal froma Decree of Difmiflion in Chancery : The Cafe was
thus 5 Edward late Earl of Lincoln , who was Son and

Heir of Edward, Lord (linton,the only Son of Theophilus Earl of
Lincolr deceafed, being feized in Fee of the Mannors of . after
his Mothers deceafe (who is yet living) and of other Lands of a-
bout 3000 L. per Annum, part of the ancient Eftate of the Family.
And defigning that in default of Iflue-Male by himfelf, his Eftate
fhould go with the Honour, made his Will 20 Sept. 34 Car.2.and
thereby devifed the Premifles to Sir Franmcis Clinton for Life, Re-
mainder to his firft and other Sons in Tail-Male , with many Re-
mainders over to fuch Perfons in Tail-Male,to whom the Honour
might defcend 5 and directed that his Houfhold Goods at ..... .
fhould remain there as Heir Loomes, to be enjoyed by the next
Heir-Male, who fhould be Heir of Lincelz, and made the faid
Sir Francis, the Appellants Father, and after his Death , Earl of
Lincoln, Executor. On the fixth of Nowvemb. 36 Car. 2. Earl Ed-
ward made another Will in writing in like manner, with the alte-
ration of fome Perfonal Legacies 5 and afterwards in Adpril 1686.
and in Dec. 1690, did republithhis Will. Then Earl Ednfdﬁlt

0
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{fold part to Richard Wynre Elq; for 24491 L 3 5. 6 d. and mort-
gaged the Premiffes in queftion to him for 12200 /. Then Ear!
tidward by Deeds of Leafe and Releafe, dated the 275 and 28¢5
of April 1691. conveys his whole Eftate ro the Relpondents De-
wenport and Townfend, and their Heirs, to the ufe of him and his
Heirs, till his then intended Marriage (hould take effet : And af-
ter fuch Marriage had, then as to part, in truft for his intended
Witfe, and her Heirs and Affigns forever: And as to the reft , in
truft to permit the faid Earl to reccive the Profits during his Life :
and after his deceafe, to fell the fame for the beft price, and out
of the Money railed by Sale, to defray the Fuaneral Expences,and
pay his Debts,and deliver the furplus,s he thould(by his laft Will
and Teftament in writing, attefted by three Witnefles, or by ano-
ther Deed in writing (o attelted) appoint 5 and for want there-
of to the Executors and Adminiltrators of the Earl 5 with a Pro-
vifo, That the faid Earl, by his laft Will and Teftament, or any
other Deed in writing (to be thereafter by him made and execu-
ted, and attefted as aforefaid ) might alter, change, determine,or
make void all or any the Trufts aforefaid 5 and for want of fuch
after to be made, will or deed, then in truft for the faid Earl E4-
ward, his Heirs and Affigns for ever 5 Earl Edward died wichour
Jilue of his Body, and without Marriage.

The Appellant exhibited a Bill to have the faid Deeds of ILeafe
and Releafe {et afide, and to have the Will executed. The Re-
fpondents, as Heirs, infilt upon the Deeds asa Revocation 5 and
their Heir(hip was thus : Theophilus Earl Had Ifue Edward, Ke-
tharine, Arabella, and Margaret 5 Edward died in the Lifé time of
Theophilus, leaving 1lue Edward late Earl of Lincoln 5 Katharine
by Sir George Booth had T{lue the Refpondent Veer Booths Arabella
by Robert Roll had 1flue Sammuel Roll's and Margaret married Hugh
Bufcowen,and had Ifiue the Refpondent Bridget Fortefcue. And the
Coure, aflifted with the two Chief Juftices, arid Mr. Juftice
Powel faw no Caufe to relieve the Appellant. .

And now it was argued with the Appecl, That the Difmiffion
was Erroneous, there being Caufe for Relief, for that the Marriage
never did take effect, nor any ferious Overture or Treaty was
made by the faid Earl on that behalf ; {o as the {aid Earl did con-
tinue, and at the time of his death was feized of the fame Eftate
in the Premiffes he had at the time of making and publifhing the
Will 5 that if at Law the Deeds of Leale and Releafe were ifn
* ftriCtnefs a revocation of the Will , yet in Equity they ought not
to be conftrued a Revocation of the faid Will, fo often and fo
folemnly and deliberately made and publifhed, and upon fo good
a Confideration as the {upport of the Honour 5 that the faid Will
was the Refult of the Earls continued Intentions throughout his
Life, and the Deeds were only the effett of fome fudden Fancy
or Paflion 5 and even by thofe Deeds no benefit was defigned to
the Refpoudents; for the difpofition of the Surplus of what
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fhould be raifed by the Sale, was tc be to his Executor Sir £ (.
the Appellants Father ; and that did evidence a continued Kind-
nefs to him, who never had offended him, and no regard to the
Refpondents, who (tho’ they were his Heirs general) were rela-
ted only at a diftance, and {carcely known by him;and very weil
provided for, by great Portions raifed out of the Eftate for their
Mothers. ’

Then "twas argued that this Eftate was meerly an equitable one,
and confequently Equity only ought to govern the difpofition of
it : here’s no exprefs Revocation pretended ; thata Mortgage in
Fee is no Revocation, for in Equity it doth not make the Eftate
anothers : Here 1s a Noble Peer, whe is tofit in the Seat or Place
of his Anceftors, and therefore no Prefumption, Intendment or
torced Implication ought to be againft him or his Intere(t ; that
this was defigned to take effect, in cafe the Marriage was had, and
not otherwife ; that here was no intention to revoke, but upon
the Contingency of his Marriage : And there was cited Zoxuch and
Barker's Cafe 1625. in the Lord Coventry’s time, Chancery Rep. and
the Lord Boucher’s Cafe in Edward the Sixth’s time 5 the Cafe was
faid tobe in Dyer, left as a Query, and in 1 Rolls dbrids. And
for thefe, and many other Reafons and Authorities urged, ‘twas
prayed that the Difmiflion thould be Reverfed, and the Appellant
Relieved.

On the other fide ‘twas infilted, That tho’ this was not an ex-
prefs Revocation by the ufe of words declaring it to be fuch, yet
twas a true, legal, and effeCtual Revocation 5 that thefe Deeds of
Leafe and Releafe did alter the Eftate; that here *twas for payment
of Debts, as well as in confideration of the intended Marriage 5
that here was a manifeft change of his Intention ; that both Will
and Deed were voluntary and inconfiftent, and therefore the lat-
ter muft ftand 5 that here were no Children or Creditors claiming
under the Will 5 that tho’ the Subject Matter were an equitable
Intereft, yet Equity ought to follow the Rules of Law ; that
the Law made this a good Revocation, and Equity ought to judge
it the fame way, unlefs Fraud were proved to be ufed in the pro-
curing of the Execution of thefe Deeds 5 that the reafon why a
Mortgage even in Fee, is not a Revocation, is becaufe a Mort-
gage doth carry upon the face of it a Defeafance ; 'tis not reckon-
ed an Inheritance to the Heir of the Mortgage, but fhall be Per-
fonal Eftate, and Affets to pay the Mortgagee’s Debts. This Deed
was revocable by an after Will, which fhews the Party to have
no regard for any former Will, nor is there any reference to the
Will then in being : If a Marriage had happened,’twould be agreed
tohave been 2 Revocation ; and if fo,when was the Will revoked?
by what A& ? by the Deed, or by the Marriage ? Then it was faid
that it certainly would have been revoked by the Deed,and confe-
quently ought to be conftrued a Revocation, tho no Marriage
did enfue : Revocations are the fame in Equity as at Law ; and
fo was it held in the Cafe of the Earls of Bathe and Mountasue.

t The
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The Statute of Frauds never was thought to extend to {fuch Revo-

cations as thefe': Tho’ Earl Edward’s Intentions were once to {up-
port the Honour with the Eftate, yet it was always in his power
to alter it : The Leafe and Releafe paffed the Equity of Redemp-
tion, and confequently ’tis the fame now, between the Appellant

and Refpondents, as if there had been no Mortgage in the
Cale.

"Twas furcher urged, That a Will isbut an imperfe& Convey-
ance, inchoate only, and ambulatory (as the Books term it) aill
the death of the Party ; and another Will may revoke it, and
with greater reafon may a Deed, which alters the Eftate,and fhews
a change of the Intention of the Perfon who was Owner of it:
There’s no need of a Confideration to warrant the Revocation of
a Will 5 there needs no reafon to be given for it 5 ‘tis only the
Mind of the Party which both makes and revokes the Will. A
Will is only the fignification of a Man’s purpofe, how his Eftate
fhall go after his death ; and tho’ it be {olemnly made in wri-
ting, figned, publithed, and attefted, yet if he do any inter-
mediate A¢t, whereby it muft be neceffarily inferred, that fuch
Purpofe and Intention of his did not continue, the Confequent
muft be, that what was done before, as to fuch Will, is totally
defeated ;5 and unlefs it be {fet up anew by a Republication, ’tis
asno Will. The Cafe of Mountagune and Feffryes, 1 Rolls Abridg.
615.and Moore 429. proves this : 1f a Conveyance at Law thews
an Intent different from the Will as to Lands, ’twill be a Revo-
cation, tho’ fuch Conveyance be not perfett to all purpofes.
Hodgkinfon verfus Wood, Cro. Car. 23. "Tis a Revocation, tho’
the Owner fhould be in again, as of his old Reverfion. The
Cafe of Leftrange and Temple 14 Car. 2. reported in Sid. go. 1
Keble 357. is ftronger 5 but this is fironger yet, becaufe ‘tis not
to the old ufe, but limited in a different manner 5 ’tis a qualified
Fee, and to be determined upon the qualifications taking effect,
and fo cannot be the old Eftate ; and if it were, yet ‘tis 2 Revo-
cation, and there’s no Circumftance in the Cafe, that can direct
a Court of Equity to differ from the Law ; and therefore it was
prayed, that the Decree of Difmiffion might be affirmed 3 and it
was affirmed.

John
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Fobn Fox Ger' Plaintiff,
Ver(us
. Simon Harcourt Arni Defendant.

WRit of Error on a Judgment ini B, R. The Cafe was upon
a Special Verdi&, inan A&ion of the Cafe, upon an J»-
debitus Affumpfes for Moneys received to the Plaintiff’s ufe,brought
there by Harcourt verfus Fox, which Verdic finds, the 37 Hex. 8.
cap. 1. intituled, a Bill for Cuffos Rotuloruze and Clerkthip of the
Peace. Then they find that £ Will. & Mar. intituled, An A
for enabling Lords Commiffioners for the Great Seal to execute
the Office of Lord Chancellor or Lord Keeper, and feveral Clau-
{es therein concerning this Matter. Then they find that Fobn
Earl of Clare was by Letters Patents, dated the gth day of Fuly ,
Anno 1 Will. & Mar. according to the 37 Hen.8. made Cuflos IKo-
tulorum for the County of Middlefex, and fet forth the Letters Pa-
tentsin hec verba. Then they find that the Office of Clerk of the
Peace for this County being void, the Earl of Clare by writing
under his Hand and Seal, dated 19 Fuly Anno prime, did nomi-
nate, appoint, and conftitute the Plaintiff, Mr. Harcomt, to be
Clerk of the Peace for Middlefex, for {o long time only , as he
fhould well demean himfelf therein,and the Inftrument was found
in hec verba.  Then they find him to be a Perfon refident in the
County, capable and f{ufficient to have and execute the Office 3
that he took upon him the execution of the faid Office 5 and be-
fore he did {o, he at the Quarter Seflions for the faid County, in
open Seflions, took the Oath required by the late A of this King,
and the Oath of Clerk of the Peace, and did do and perform zll
things neceffary to make him a compleat Officer 3 and that du-
ring all the time he did execute the fard Office he demeaned him-
felf well.
 Then ’tis found, That on the fifth of February, Anno tertio, the
faid Earl of Clare was in due manner removed from being Cuflos,
and Willians Earl of Bedford, by Letters Patents dated the fixth of
February, was made Cuftos according to the 37 Hen. 8. and thofe
Letters Patents are al{o found in hec verba. Then they find an
Appointment in Writing, dated the fifteenth of February by the
faid Earl, of the faid Fox tobe Clerk of the Peace for the faid
County, tohold the faid Office for and during the time the Earl
thould enjoy and exercife the faid Office of Cuflos, {0 as he well
demean himfelf therein. They likewife find Fox to be a Perfon
capable, &. and that he tock the Oath, and did the other things
requifite to qualifie himfelf for the {aid Office ; that he did there-
upon enter on the Execution of the faid Offices and during the
time that he executed it, he well demeaned himfelf therein, and
did take the Fees belonging to the faid Office, which they found
tQ
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to be to the value of five (hillings, Sed utrum, &c. Et 7, &e. by
#£, &c. Upon this Judgment was given for the Plainriff be-
low.

And it was now argued for the Plaintift in the Writ of Error,
That this Judgment ought to be Reverfed. And firft it was faid,
that whatfoever the Common Law was,as to ancient Offices,could
be no Rule in this Matter : Many and moft of thofe were for Life;
but my Lord Coke fays, That the Office of Chancellor of England
could not be granted to any one for Life, becaufe it was never fo
granted 5 the like of Treafurer : So that Cuftom,and nothing elfe,
can govern 1n thofe Offices. But here can be no pretence of its
being a Common Law Office ; for the Common Law knew no
{uch thing as Juftics of the Peace, to whom , they fay, he is a
Clerk : That the firft Statute which makes Juftices, hath no men-
tion of Clerk; but twas meerly an Incident ; fome Perfon of ne-
ceffity was to officiate in that kind: And where he is called the Ju-
ftic=s Clerk, it can only be , that he was one appointed by them
to raake and write their Records for them; and ’tis probable,that
in ancient time, he that was their Clerk was Gaflos Rotulorume |
and intrufted with the keeping of the Records 5 then it coming
to be an honorary thing to be Cuftos, he that was the moft emi-
nent for Quality among(t them, was appointed to that Truft, and
then he appointed his Clerk under him : For. there’s no ancient
Statute or Law, that empowered the Chancellor to make a Cuffos 5
but he making out the Commiflion of the Peace, might very well
name one of them to be Keeper of the Records, and to have the
firft place amongft them. And fuch Perfon might very well ap-
point his Deputy or Servant, who in time came to be Clerk of
the Peace. We have no certain, but this is the moft probable,
Account of the thing. |

Then the Statute of 37 Hen. 8. recites, That the Chancellor
had much perverted the Inftitution, by affuming to make Gyfos's
for Life, and fo the Clerks of the Peace were for Life likewife.
The end of that Act was not only to remove ignorant Perfons ;
for the Common Law it {elf would turn any {uch out of Office,
if he be not able to perform the Duty of it 5 but the Grants for
Life, were the great Grievance ; and therefore to remedy that
Mifchief the Cauflos muft be appointed by Bill figned with the
King’s own hand, and at his pleafure removeable, and the Clerk
of the Peace to be appointed by the Cufos, and to continue on-
ly during the time of the others continuing to be Cuffos. This
(tho’ not in the Negative) doth amount to it, viz. that he fhall
continue no lonosr 5 efpecially when the Adt recites the Mifchief
to be a Continuance during Life: It implies that the Clerkfhip of
the Peace fhould be never granted, for a longer Intereft, than the
Cuftos had inhis Office. The 3 and 4 Edw.6. doth indeed repeal
part of the 37 Hen. 8. not by exprefs words, but by a very ftrong
Implication, by giving the Chancellor a power to nominate the
Cuflos : But the Office of Clerk of the Peaceis not toucht by-thatf

)
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Simon Harcourt 4w’ Defendant.

of Edw. 6. and continues as {zttled by 37 H. 8. which is during
the continuance of the Cuftos.

Then ’tis the new Statute,which gives the occafion of the prefent
Difpute 5 and there’s nothing in this A, which can make {uch an
Alteration in the Law, as was below contended for : The words,
So long only as he fhall welldemean himfelf, are not enlarging of his
Eftate , but Reftrictive : and whenfover ’tis confidered how to
make a Grant for Life to be good, you mult confider the power

. and capacity of the Grantor, and how the thing is capable of be-

ing {o granted 5 as in Cafe of Tenantin Tail or Fee, and each
make a Leafe for Life; in the latter €afe, ’tis for the Life of the
Leffee 5 and in the former, for the Life of the Tenant in Tail,
becaufe of the different Capacities of the Grantors : and fo the
thing it felf is confiderable 5 here’s an exprefs Statute, that faith
it {hall be only during the continuance of the Cuffos s now that
Provifion is to be purfued : "Tis {aid, that a Grant quawz din fe be-
ne gefferit, 1s for Life 5 but the words themfelves do not import
any fuch thing ; ‘tis indeed a reftrictive-Condition which the Law
impoles upon all Offices ; for Misbehaviour in any Office, if in
Fee, is a Forfeiture 5 but the chiefe{t Confiderationis, if it be an
Office that is capable of being granted for life s if it be {o, thefe
words may amount to a2 Grant for Life, as expounded by ufage
and the nature or capacity of the Office it felf : but otherwife,
if the Office be not grantable for Life, fuch words will not give
an Eftate for Life : Thefe words {eem only to be an Expreflion
of what the Law always implieth, tho’ not particularly exprefled.
If it operate any thing, it feems only to have reference to the
power of the Grantor, as a Reftirction on him, and not asan En-

largement of the Eftate of the Grantee, efpecially where by a Law

in being there’s an incapacity upon the very Office not to be grant-
ed for life.

Then it was urged that the Statute of 37 H. 8. was not re-
pealed : the 3and 4 Edw.6. doth not alter this Matter at all 5 and
where it did make any Alteration, the fame is exptelly repealed
by this laft Act in queftion. Itisafettled Rule, that if there be
two Statutes, and both confiftent and not contradictory, the lat-
ter can never be faid torepeal the former 3 and fo is Dr. Fosfer's
Cafe 11 Rep. 5, 6. {oit is in Wills, Hodgkinfor and Wood, Cro.
Car. 23. 'This lalt A& of Will.et Mar. is confiftent with the 37
Hen. 8. the one fays, He fhall continue during the time that the
Cuftos doth remain fuch, fo as he demean himfelf well : theother
fays, He fhall enjoy his place, fo fong only as he demeans him-
felf well in it. Now take the Office to be by the 37 Hex. 8. only
grantable to hold during the continuance of the Cuffos, then fup-
pofe in the fame A&, it fhould be faid to hold fo long onlyas he
demean himfelf well ; where is the inconfiftency or contradicti-
on? And if none, then this laft A& doth not Repeal the for-
mer as to this Matter.And Mr. Fox’s Grant is purfuant to the Stagnte
of Hen. 8. and Mr. Harcours's hath no relation to it.

t Then
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Then “twas argued, That ‘twas unreafonable that a Cuftos thould
have an Officer under him of anothers choice, when himfelf is re-
fponfible for the Records which fuch Officer is concerned with.
The primary Intent of this Jaft At wasonly to fettle the Doubts
about the Keepers of the Great Seal,not to alter the Eftate of the Of-
fice or Clerk of the Pedce. The Offices of the Judges in i {effminfer-
hall determine with the King’s Lifé who grants them,tho ‘they are
graoted to hold during good behaviour. [n this Ac,the reafon of
ufing thefe words, was tor Caution , to advertife them that Mif-
behaviour thould forfeit their Placés. If an Alteration of the
Law had been intended, they would have faid, for Life, {oashe
demean himfelf well, efpecially when (as was faid before ) he
was removable for Misbehaviour by the former Laws in being.
Wherefore upon the whole Matter, it was prayed that the Judg-
fent might be reverfed.

On the other fide it was argued with theJudgment, That ’tis clear
and apparent that this A&t of W. & M. was made not only to fa-
tisfie Doubts,  and prevent Queftions about the Office for-the Cu-
ftody of the Great Seal, but to fettle the manner of naming the
Cuftos and Clerk of the Peace 5 and that “tis in part introdultive
of a new Law 3 and in part a reviver of the old : Bat the general
end was, that that Office of Clerk fhould be filled and executed
by a learned, able, honeft Perfon, becaufe it concerns the Admini-
{tration of Jultice. He is the King’s Attorney in many refpets ;
he not only writes the fenfe of the Juftices it their Orders, bue
draws Tadic¢tments, and upon Traverfes, he joyns Iffue,as one gui
pro Domino Rege in ea parte fequitur, and prays Judgment for the
King in many Cafes 5 joynsin Demutrer, when occafion requires,
and is in the Seflions the fame as the Clerk of the Crowit is in the
King's Bench. Now to accomplifh this end of having a Perfon
well qualified, and to encourage and oblige him to his good Be-
haviour, it requires a Refidence in the County; it enjoyns that
the Per{on named be able; it {ubjetts him to the Jurifdiction of
the Jultices, who have a daily obfervance of his demeanour ; it
gives them a power to remove him upon a juft Complaint, which
they could not before 5 it frees himi from the ufval Temptation to
Fraud and Corruption, by introducing him gratis & fine pretio;,
and to provoke his Care and Diligence 5 it gives hima more du-
rable Eftate in hisOffice, then he had before, when he bought it,
viz. Freehold, an Eftate for his Life : That it fhould be fo, is
convenient ; becaufe then he will be encouraged to endeavour”
the increafe of his Knowledge in that Employment, which he may.
enjoy during Lifes whereas precarious dependent Interefts in
Places tempt Men to the contrary.

Thar this is an Eftate for Life, appears from the words of the
A& 5 they do dirett how long he fhall enjoy his Office 5 fo long
only as he fhall behave himfelf well : If the word ozly had been
omitted,there could be no colour for a Doubt; By 1/#f8.42. Tisan
Eftate for Life,determinable upon Misbehaviour s for during gog)d‘

cha-
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Behaviour is during Life;'tis {o long as he doth behave himfelf weil;
7.e. If he behaves himlelf well in it, fo long as he lives,he is to have
it {o long as he lives 5 during Life, and during good Demeanour;
are therefore {ynonymous Phrafes, the fame thing when vled with
relation to Offices 5 the Condition annexed if oblerved, continues
it during Life, the contrary determinesit: This is the Rule and
Law in cafe of Officesin general, and muft hold in this, for this
isan Odice, 2 Hen. 7. 1. He is called Att’ Domini Regis. "Tis ca-
able of being enjoyed for Life, and confequently of being grant-
ed o, efpecially whenan A of Parliament declares it {hall be
fo: There’s nothing in the nature of the Employment that hinders
it ; and there can be no doubt, but that a Statute may impower, a
Cuftos in poflefiion, who hath only an Eftate at will, to name a
Clerk to hold during Life or good Behaviour 5 The Juftices are at
pleafure 5 Suppofe then the A& had faid, That they fhould name
him in this manner, he muft have continued, tho’ they had died,
or had been removed 3 the Cafe is the fame here 3 he is asmuch in-
trufted with the Adts of the Juftices, as with the Records belong-
ing to the keeping of the Cuffos. Then there’s nothing in the
(Ack that favours of an Intention to make him dependent on the Gx-
Jtos’s Office.  The Cuftos is to name him, but the Jufkices have the
controul over liim 5 he isan Officer to the Seflions, and the Ju-
{tices only can remove him. The Limitation of the Intereft of
the Cyftos in his Office, and that of the Clerk, are differenty and
that {hews that the duration of the one was not to depend on
the other. Befides, the Cuffos is to name, not when he (hall be
made Cuflos (as it would have been worded, if the intention ad-
vanced on the other fide had been true) but whenfoever it fhai}
be void. It doth not fay, Every new Cuftos fhall, or that every

Cuftos {ball name, but generally when ’tis void, he fhall, &v.
Then as to the Objection, That this new Act is confiltent with
the 37 Hen. 8. and therefore that is {till in force ? "Twas an{wer-
ed, That by the former Act,he was intirely placed under the Guffos,
who had power to difplace him upon Mifcarriage 5 the Seflions
then could not do it, tho' a Court, and a Court of Record :
they might {ufpend him, but could not deprive him of his Of-
fice, even for ill Demeanour: This was that ACt. Now the pre-
fent Law abridges the power of the Cuffos 5 he muft name a Refi-
dent, before he might appoint any able Perfon ; the Perfon was
then removable by the Cuffos, now only by the Juftices 5 Care is
taken, that nothing is to be given for the Office ; and now he
‘may make a Deputy without the approbation of the Cuflos. Here’s
plainly a different Jurifdiction over him, and a different Eftate
vefted in him 5 thisexprefs Limitation of the Intereft to him is
an Exclufion of the former Eftate, as dependant upon that of the
Cuftos.  And befides, thisis a Subftantive diftinct enacting Claufe
of it felf, and no ways relating to the Statute of Hen. 8. Why
v7as this Limitation penned differently from that, unlefs to give.
another fort of Intereft.  As to the Cafes of new Laws which
tepeal former, “twas {ard, That the Rule was certain', that what-
t foever
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foever Statute is introductive of a new Law , tho’ penned in the
affirmarive, is a Repeal of the former, as implying a negative;
i, e. the latter ought to bz obierved, if it concerns the fame Mat-
ter. The Statute of Edw. 6. controuled the Statute of Hen. 8.
One direfred the Keeper to name, the other the Kinr, and both
are in the afhirmative 5 yet the latter muft Le obferved. And if
this be a new Eftate (as it hath been adjudged below ) then the
Party ought to enjoy it.  And for this was cited 1 8id.55. Plowd.
113. and other Books.

Then twas faid, That the Clerk of the Peace, named by the
Juftices, in default of the Cuflos,- would have an Eftate for Lifes
and by the fame reafon it ought to be fo here : Tho’ the (uffos be
to be named, according to the Siatute of Hen. 8. yet he is not to
-execute his Power of Cuflos according to that Act, but is tied o a
Refident 3 hath not the Approbation of a Deputy, and cannot
remove. By the Statute of Hen.8.the Clerk had but an Eftate at the
will of the King, the Guffos having no cther: This isfo long as he
doth well in his Office 5 thele are different 5 atd when tne Cuflos
hath named him, he isinby the Statute. If what they on the o-
ther fide contend for, had been intended, there was no need of
thefe words of Limitation ac all 5 and the words | i= like manner
s by the former aft, had fulfiiled the intention, if fuch had been.

~As to the word ezlj, that vould make no Alteration in the
Cafe of any other Ohce.  <rppofe an Office granted to a Man
guamdin tantune, OF [olus 00, [ Lene gefferit, would that give lefs
then an Eftate for 7 if= : Tht word oxly was added, rot to a-
bridge the Eate ot the Clerk, but rather to reftrain the Power
of the Cuffos, thac he fhould have Authority only to limit it du-
ring good Behaviour, and netfora lefs Intereft or Eftate: The
Cuftos is confined, thathe fhall not grant it for Years, orat Plea-
fure. Befides, only is but juft {o long, and nolonger,or {o long
as 5 and ‘tis the fame thing with the word, as without it. Dune-
modo fola wixerit | is during all her Widowhood. Suppofe a
power to make Leafes to hold only for and during the term of
21 Years, the fame would be good for the whole Term. Then .
tis no Objection, That the Eftate of the Clerk is greater than his
15 who names him, for that may be by Cuftom,as in the Offices in
Weftminfter-hall, Hobart 153. and the Clerks of Affize, where u-
fage fixes the Eftate. And the like in Cafe of Power to make
Leafes upon Family Settlements to Ufes, where Tenant for Life
grants larger Interelts then his own : “Tis true, the Powers and
Eftates raifed by them, iffie out of the Inheritance, but the Te-
nant for Life onlv names them 5 as the Cuflos doth here, tho’ the
Statuce zives the Intereft. |

As to the Inconvenience, That dependent Offices thould con-
tinue againft the will of their Superiours, that can be no Obje-
&ion , fince there are few great Officers in the Realm, but have
many Subftitutes and Inferiours under them, which were named
by their Predeceffors,and are not rem;vable 5 almoft every Bifhop

/2 mn
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in England is under thefe Circumftances, with refpect to the Re-
gifter of his own Court,who notesand records his Acts, &c. This
1s an Exceptionto all Grants for Lives 5 but Credit ought to be
given to the Honour, Wifdom, and Judgment of former,as well
as prefent Officers, in refpect of fuch Nominations, 'till fome
Misbehaviour thews the Choice to have been ill 5 and when that
appears, the Perfons are removable, and then the Inconvenience
is likewife removed, Here the Jury have found the Plaintiff in
the Ation below, to be able and fufficient, and well qualifted
for the Office, and to have done his Duty in the Office, while he

had it. Wherefore it was prayed that the Judgment might be af-
firmed; and it was affirmed. . '

Henry Lord Bifhop of London, azd Peter Birch D.D, Plaintiffs.

verfus

7

Attomcheneral pro Domino Rege & Regina.

WRit of Error to Reverfe a Judgment given in B. R. in a
I Ruare Impedit. The Cafe upon Record was thus: The
Declaration fets forth the A& of Parliament, which Ere&s and
Conftitutes the Parith of St. Fames’s within the Liberty of Wei?-
wminfter, outof the Parith of St. Martyns, &c. prout, that by force
and virtue of that Ak, the faid Parith was made, and the Di-
ftrick therein named became a Parith, and Dr. Texzifor Relor
of the fame 5 that he was afterwards Rite et Canonice confecratys E-
pifcopus Lincolw’, and that thereby the faid Church became void ,
and thereupon it belonged to the King and Queen to prefent a fit

Perfon, ratione Prerogative fie Regie Carone fae Angl annex’, and
that the Defendants hindred, &,

The Defendants crave Oyer of the Writ, and it is general ;
Vie' Con? Midd’ falut’ precipe Henric” Epifeopo Lond’ & Petro Birch
Sacre Theologie Profeffor’ quod jufte et fine Dilatione permittant nos
prefentare idoneam perfonant ad,&c. que vacat et ad noftram (pectat
donationem, Etunde pred’ Epifcopus et Petrus nos injufte, &c. And
then they pray Judgment of the Writ and Declaration , becaufe
that between the Writ and Declaration, there is a material vari-
ance in hoc, viz. quod ubi per Breve pred’, pred’ Dom’ Rex et Re-
gine intitulant fe ad Donationens pred’, &c. pleno Jure, tamen per
Narr’ pred iidem Dominus Rex et Domina Regina intitulant fo ad,
&c. ratione Prerogative fue Regic Corone fue Anglie annex’ unde pro
variatione pred inter Breve et Narv’ pred’, they pray Judgment of
the Writ and Declaration aforefaid, and that the faid Writ may be
quafh'd,&ec. The Attorney General Demurs, and the Defendants
Joyn, and there’s Judgment to anfwer over.

Then
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Then the Bithep Demurs generally, and Mr. Attorney Joyns,
and Dr. Birch pleads that he is Incumbent, and then fets forth the
Statute of Hex. 8. concerning Difpenfations 3 and that after Dr.
Tennifon was eletted Bithop, the Archbifhop granted to him a
Commendam Retinere, with power to take and enjoy the Profits to
his own ufe, by the {paceot {even Menths. '

That this Commendan was confirmed under the Great Seal, ac-
cording to the Statute 5 and the faid Dr. Temnifor did enjoy the
famme accordingly, &c. Mr. Attorney Demurs,and Dr. Birch joyns
in Demurrer, and Jadgment was given for the King, &-c.

And now it was argued in the firlt place, That the Plea in A-
batement was good ; and if o, all that followed was Erroneous.
And to make that Plea good, it was faid that there is a variance
between the Writ and Declaration 5 that they are founded upon ..
feveral Rights ;that upon arguing the Merits of the Caufe,it muft
be owned to be fo, on the other fide o

That no Argument can be urged to maintain the Declaration in
general, but the Fure Prerogative , and confequently it muft be
different from the Title or Interelt pleno Fure. o

They have faid below that tho’ the King’s Intere(t is bound by
Statutes, yet his Prerogative is not. This Diftin&ion of the
Rights muft be allowed, or elfe the main Judgment is not juftifi-
able ; and that there is fuch a Diftinétion, appears in Gandy and
the Archbifhop of Canterbury’s Cafe in Hob. 302. by the Prefentati-
on there recited, which wasdrawn by the King’s Counfel 5 ’tis ad
noftram Prefentation’ pertinet, five ex pleno Jure , five ratione Pre-
rogative. , o

By Braffon 415. If the Writ be founded on one Right, and
the Declaration on another, the Writ muft be abated, as in Cafe
of Executors and Corporations. In fome Cafes it muft beagreed,
That the Writ may be General, and the Count Special 3 but none
of thofe Cafes will reach to this, where feveral Rights are pre-
tended. 'Tis no Objeltion to fay, That there is no Writ in the
Regifter for thiss for that’s rather an Argument againft their Pre-
rogative : Befides, this Prerogative was never allowed cill Dyer’s
time s and inthe old Books 'tis denied , where the King was not
Patron.

In the Regifter 30. is a Writ Special, guod permittant nos pre-
Jentare idonearn: perfonam ad Ecclefram de , &c. que vacas et ad no-
Stram [peckar Donasionem ratione Archiepifcopatus Cant’ nuper vacan-
tis in mann existentis. And another Size titulo ut de jure,and that
is General, ad noStram [petat Donationens. Another Writis there
Ruatione custodie terre et beredis upon a Tenure in capite. And ano-
ther, Ratione foris facture unius, et ratione cuStodie terve et heredis
alterius per fervitinm.  Another Writ pro Demino Rege et aliis con-
junitim Register 32. is another fuch by reafon of the Vacancy of
the Archbifhoprick. ‘

Tis
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‘Tisnot an Anfwer, That the Writ of Wafte is General, and
the Count Special, becaufe that isnot en auter droit. \

' Then it was faid that 1t is true, That where another Writ cannot

behad,a General Writand Special Count are allowable; but here a

- Special Writ might have been fued. -And there were cited the

I Init. 26,53, 54,235,344, 3 Gro. 185,829. And as to the Queen
and the Archbifthop of York’s Cafe 3 Cro. 340. that doth not come
up to this Cafe 5 for tho’ the Writ were General, and the Count
in Right of the Dutchy of Lancaster , yet both were as Patron
pleno jure 5 and the Count did only fhew, how the Plaintiff came
to be Patron 5 but here they were feveral Rights, as dictinct,

as aClaim by a Man fingly, and a Claim as Executor, or i jure

Oxoris. ,

In Anfwer to this were cited the Prefidents in Mich. 31 Hen.6.
Rot. 65. Pafch. g Eliz. Rot. 1408. or 1410.Hill. 13 Car.1. Rot. 486.
Trin, 31 Car. 2. Dominus Kex verfus Epifcop’ de Worcester, Writ
General and Count Special, Ras?al 528, 530.

Then it was argued, upon the Merits of the Caufe, as it was,
appearing upon the Declaration and Plea and Demurrer : and
therein three Queries were made, as had been by the King’s Coun-
{el below. |

1. If the King hath any Prerogative to prefent upon an Avoi-
dance by Promotion, where neither himfelf, nor the Bithop, was
Patron, but another Subjedt.

2, If this Commendans Retinere, and to take the Profits to his
ownufe, was not a Service of this Prerogative turn.

3. Suppofing that there be fuch a Prerogative, and that the
Commendars makes no Alteration in the Cale, then if this Vacancy
of this Church be {ubject to this Prerogative. '

As to the fir{t it was argued, That where an Incumbent is pro-
moted to the Order and Degree of a Bifhop, his Living or Bene-
fice becomes void 3 and that where a Bifhop is Patron, and the
Advow{on and Bifhoprick are become void at a time, there the
King fhall prefentsbecaufe while the Temporalties are in his hands,
he is lawful Patron for that time, and confequently hada Righe
to prefent, but not by virtue of any Special Prerogative 3 but on-
ly as a Temporary qualified Patron, like a Dominus pro Tempore
of a Mannor, may do Adts of Neceflity which regularly belong to
the very true Lord himfelf ; and this perhaps gave the Colour for
this pretended Prerogative:and in truth it anfwers every thing,that
can be fuggefted from any ancient Authority, whether Prefident,
Book Cafe, or Opinion. It is otherwife where a Subjett is Patron,
and the King hath no Pofleflion of, or a Right to the Patronage at
that time ; In fuch cafe he cannot prefent, and there is no Pre-
rogative given by our Law, for to warrant {uch a Right to that
Prefentation.

All
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All Prerogatives are founded upon {fome reatcn of Benert to
the People either in refpect of the Government in general,or eif:
of {ome particular Subjects 5 buit this hath nelther: Andin 2 G,
527 ‘tis agreed, that there is o Reafon ror {ucha Pierogame
but ’tis added and the Additioh s {omawhat {trange , that many
Prerogatives have no reafon in ther1, or for them : and that tis
unmannerly to Enquire or Doubt,if thsy are reafonable 5 whereas
it might be thought that unreafonablene(s in the Matter contend-
ed for,had been an Argument againft any ti thing but an At of Par-
liament.

In Dyer 228. Sir Henry Sidney's Cafe verfus the Bxfhop of Gle-
cefter, by Dyer’ twasagreed, That the Queen had no {uch Prero-
gative 5 and he adds,quod frc alij Socii mei fentichant 5 fo that ‘twas
not hisfi ingle Opinion againft it, but the whole Coutt of C. B.

Then “twas faid that the ancient Law knew nothing of his Pre-
rogative 3 all the Records, Law Books, and even Hiftories have
Leen fearched for the Maintenance of it, 4nd no tootfteps can be
found for it: No Brador or Fleta, 1o Dr. and Student, or Stamf.
that treats of the Prerogative, hath any thing of it.- Now all Pre-
Togatives are and muft be time out of mind, or not at all: An
then, if this be dot {o, it muft bean Ufurpation, and being not
time out of mind, it cannot be a Prerogative, becaufe not partof
the Common Law. , A |

In the greatCafe which they fo much infift on,of Woodley in 3Cro.
691. Jultice Hutton, who was an ingenious Man ,a good Lawyer,
and a true Exglifh Judge that argued againft Sh]p money, he ex-

prefly denies, that there was any {uch Prerogative ; that the King
had no Title to prefent, but where himfelf is Patron; and that
there was no {uch Prefentment, )l of late days 5 nor any Book
of Law to warrant it 5 but that Cafe which is in Bro. Abr. Prefent-
ment al E[gkjé 61.

Then ‘twas urged, That a few years Praltife can no more make
a Prerogative, then it can Repeal an A& of Parliament. 'Tie
true, that in the Report of that Cafe, Crook feems to admit, that
Winch was of Opinion for the Prerogatwe and only Hution a-
gainft it 5 for he makes Winch to fay, That the King has an Ab-

{olute Title by his Prerogative, as well in the Cafe of Commory

Perfons Patronage, as where himfelt is {o: But as tis in Win-
ches Reports 96. where the Cafe is reported again , there they are
both of Opinion againft it 5 and Winch ridiculed the Opinion of
Bro. Prefentment 61. as the faying of the EBifhop of £y, who was
then Chancellor, and might have right to prefent to it by force of
his Place, if the King had fuch a Prerogative: And indeed Bro.
himfelf makes 2 Remark upon it, asa thing never heard of before
by a guod nota.

The King hath prefented to Liz UzngJ‘ of other Mens Patronages,
but that was not by force of this Prerogative, but on other
grounds; as 40 Fd. 3. 40. the King prefented to a Prebendary,
when the Prebend wos made a Bx(hop And the reafon of that Cale

makes for the Plainti# in Error,i.z. becanfe the Temporalrics of the
Bifop
e
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Bithop, who was Patron of that Prebendary , was then in the
King’s Hands , and then the King was Patron {o long, and he did
prelent as fuch : So is the 41 Edw. 3. 5. the fame as Patron ha-
ving the Temporalties in his hand : So is 44 Edw. 3. 24. upon
another reafon 5 a Parfon is made a Bithop, and the King pre-
fented not Fure Prerogative, but becanfe that the Patron was the
King's Tenant iz Capite, and the Heir wasin Ward to the King,
and {o hehad Fus Patronatus in him : The King hath it, where he
has the Temporalties 5 fo is Fitzh. Grand Abridgment Title Quare
Impedit pl. 35. the King claimed Title to prefent to the Provoftry
of IVells in the Gift ot the Bifhop, void upon the Provoft, being
made Dean, becaufe the Temporalties of the Bifhop were in the
King’s hands at thattime

‘The 11 Hen. 4. 37,59,and 76. tho’ cited on the other fide be-
low, isa full Authority; ’tisa noted Cafe, the ancienteft Cafe in
our Law concerning Commendams : The Cafe in thort is thus s
The King brings a Quare Impedit, and makes his Title by the Cre-
ation of the Incumbent to be a Bithop. There was {ome Debate
on the Declaration 5 but the Defendants plead , that the King
granted the Temporalties to the new Bithop, before the Living be-
came vacant. Then the King waives that Declaration,and betakes
him{elf to another Title, and Declares on the Statute of Provifors,
becaufe the Pope had ufurped a Power which that Statute denied
him ; and there’s no Judgment in the Cafe upon the firft point 5
but ’tis mofk clear, that the King’s Counfel in that Cafe were of
Opinion againft this Prerogative, becaufe they did not ftand to
that Title, but amended their Declaration, and took to ano-
ther. '

This Point was directly to have been judged in the Cafe,if they
had thought fit toabide by it : So that ’tis plain that they took
the Plea to be good,if the Temporalties were in the King’s hands,
then the King was to prefent ; if not, that he had no fuch Prero-
gative. And thisis a great Authority, that the King had no fuch
Prerogative , becaufe he waives that Title and goes to ano-
ther.

§ Edw. 2. Maynard 148. Hugh de Courtney brings a Quare Im-
pedit againft Thomeas de Hutwet tor the Church of Bingham,and fets
torth that Ifabel de Force, Countefsof Aumerle, prefented fuch a

. one, upon the Livings becoming void by Cefion, w»iz. by the In-

cumbents being made a Bifhop 5 but never a word of the King’s
Title in all the Cafe, or any fuch Prerogative as is now contend-
ed for.

And in Ower's Rep. 144. Walmefly cites a Prefident which he
had feen in Edward the Second’s time , adjudged that the King
had no fuch Prerogative s and all that was faid for it was eight
or nine Prefidents in Tradition or Hiftory of a Patron,

being complemented out of his Right; but not one Law-
Book for it.

t Coke
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Coke 4 Inft. 356, 357. who wrote and publithed much, he ne-
ver mentions this Prerogative, but fays that the Law is otherwife,
for upon his Obfervation ona Record of 24 Edw. 3.Rot.35. coram
Rege,Cornub’.

Adnristitur Epifcopws Exon’ profine 200 merc’ pro contesaptu in non
admittendo prefentatuns Regis ad Ecclefiam de Southwel 5 pro gno
contempt’ omnia temporalia Seifita. fuerunt in manws Regis, & tunc
temporis ante finem falf wvacavit Archidiaconat’ Cornubiz ratione
quod Incunibens Eleltus fuit in Archiepifcopume Dublin® i» Hibernia,
(Temporalibus Epifcopi Exon’ ad tunc in manibus Regis exiftent ) per

guod Dominus Rex recuperavit verfws Epifcopum diff Archidiaconat’,

Upon this Record he makes two Conclufions

1. Tho Ireland be a diftin& Kingdom, yet ‘tis governed by the
fame Law as Enmgland in thele Matters.

2. That when the Arch-Deacon was by the King preferred to
an Archbifhoprick, he had the Prefentationto the Arch-deaconry
in refpect of the Temporalties of the Bifhop of Exster, Patron of
the Arch-deaconry, and notby any Prerogative,

riere ’tis obfervable, That my Lord Coke took it that the Patro-
nage, by rea’on of the Temporalties, gave to the King this Right,
and not the Prerogative.

Then his next Paragraph is {tronger, If a Bithop in England be
made a Cardinal, the Bifhoprick becomes void, and the King {hall
name his Succeffof, becaufe the Bifhoprick is of his Patronage.
All which implies, That if ‘twere not of his Patronage, ’twould
be otherwife, elfe why is that reafon added.

Obj. But then fay they, The Pope’s Ulurpation prevailed in
all thofe times, and the Pope had it when Provifions were in ufe,
But that can be no Argument to give the Crown a Prerogative,
for the Pope was a Tyrant over the Englifh Church, and by the
fame Reafon the King may claim to be above all Laws, becaufe
fome Judges {aid as Hark did in Hen. 4. quod Papa potest omnia 5
at that rate no At of Parliament fhall bind the King, becaufe the
Pope thought himfelf bound by no Law of curs.

Befides, There were feveral of our Englifh Monarchs and Eng-
lifp Parliaments, that boldly withftood thefe Ufurpations 5 and
there werc divers Intervals of Liberty and Freedom from that Ro-
mifh Yoke, and we never read of any Exercife of this Preroga-
tive in thofe Intervals. .

"Tis queftioned in 41 Eliz. and in Owen’s Rep. ’tis faid that the
Pope’s practife was no Authority to warrant a Prerogative, for
they ufed to do ftrange things,and the Clergy then made his Will
a Law 3 and our Englifh Lawyers have always complained of
it.

Obj. There’s no ancient Books that mention Title by Lapfe.
But *twas an{wered, That in Candries Cafe, ‘tis fetch'd from the
Reign of Edw. 3. and that is no very late Reign, and Lapfeis {o
ancient, as it appears by the clofe, Ro/ 21 Hen.3.in »z.12. that the
Dean and Chapter pretended to it dquinga Vacarcy of a See upon

an
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an Advowfon of the King’s own 5 but it appears there by a Writ

to that purpofe, that no Lapfe per tempus femesire accrued on the
Kings which fhews that twasold Law for the Subjetts, Pryz 2.481.

By a Writ 8 Hen. 3. num. 4. Dorfo,Prynne 2 Vol.389. it appears
the Archbifhop of Tork wasto prefent /7 uliva tenmpus fex menfium
wacaré contigerint, and 1 Inff. 2 Inst. and all the Booksare full of
it. and Daéfor and Student, which is no new Book , treatsof it,
cap. §1, Befides, that and this are different Cafes 5 there is a ne-
ceflity of fucha Law for the Service of the Church 5 the King is
by the Conftitution intrufted with the Supreme Care of his Peo-
ple, both for Religion and Property 5 and if a Patron will not
do it in reafonable time, ’tis reafonable he fhould lofe it, and the
King prefent. . ‘

But to make that a fimilar Cafe, they: fhould fhew that thefe
Prerogatives were of equal duration 5 and that there’s as much
reafon for the one as for the other ; but becaufe the King hath pre-

ferred the Patron’s Friend , therefore theKing (hall have it, that

cannot hold upon a toties quoties when the Friend is dead , and
three or four more of the King’s prefenting, for by this means the
Patran may never prefent to his Church. |

2. The next Query was, Whether this Commendam for above
the fix Months, with power to take the Profits to his own ufe,
{ball be a fulfilling of this turn, or otherwife prevent the Operati-
on of the Prerogative on it; by this he was a plenary Incumbent
after Confecration, and he had the Profits to his own ufe : He was
not meerly the Ordinary’s Deputy to {upply the Cure during fix
Months, but hath it in his own right , and this with the King’s
concurrence. " ’ _

~The Prerogative could only work upon an Avoidance by Pro-
motion, and that is upon Confecration s this tecomes void at the
expiration of the term limited. :

Tis to be confidered, That this is none of the old Prerogatives
of the Crown, which ina Competition areto be preferred before
the Subject’s Right,itis a Prerogative not tobe favourably interpre-
ted, but flriflo Jure, for ’twas only taken up as a Papal Righe ,
and {o 't1s plain from 2 Rolls Abridg. 358, 359. Asfuch a Papal
Right, it ought to be interpreted firicts Jure, even by the Pope’s
Law, being againft the Patron’s ordinary Right, and fo ’tis »atu-
re adiofe 5 there might be cited Swares and others to this purpofe:
Perhaps the Pope’s Right was not fo much allowed here, as to
make it clear with him in this Point 5 for. Dr.and Student, cap.36.
& 37. {ays, that the Pope’s Collation of Benefices wacantinm ir
Curia, was held to be within the Statute concerning Provifions,
viz. 25 Edm. 3. |

This Prerogative hath been conftrued firicto Fure here :

- 1. In the Cafe which the Lord Chief Juftice Vanghar Reports,
where the Crown upon the promotion of an Incumbent to the Bi-
fhoprick of Oxford (and who by Difpenfation retsined his Living
till death)would have prefented to the Living when it fell void,by
the Incumbent the Bifhop’s Death 5 it was refolved that the King’

Pre-
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Prerogatxvc was not to prefent to the next Avoidance atter the
Promotion, but to the next Avoidance by the promotion which
in that Cafe was none, for that the Avcidance was by Death.

2. In the Caic my Lord Chief Juftice 2w reports 228, the

promoted Incumbent was difpenfed with to rewin for a term ot

years ; within which term he refigned ;5 and there, u[)o'] the \-
voidance, the Prerogative was not admitted to take place,becaufe
the Avoidance was by the Refignation, and not by the Promo-
tion.

Now if this Prerogative is to be interpreted ffricto Jure, it will
have no place in this Cafe, where the Tncumbent promoted is
difpenifed with to retain for a term of time which is elapfed :
For

The King’s Prerogative will have a very Natural Conftrudtion,
. by admitting his Title to prefent to all fuch Avoidances, as com-

mence immediately from arid by the promotion.
This is the Avoidance which the Law inténds, and which the
,Law would always caufe (if not hindred to operate by Difpenf:-
tion) and this Avoiddnce is that therefore, which the Prerogatwc
muift moft principally refpect, and only that if it be to be {trict-
1y taken ; infomuch that were it in the fole power of the Arch-

‘bifhop to grant this Difpenfation, it feems the King’s Title would

clearly be fet afide by it : much more therefore fhould it be fo;
when what the Law defigns, is prevented by the A& of the ng
himfelf : For tho ‘the Lord Vanghan {aith, That the King’s Concur-,
rence to the Difpenfation is only for formaht) 5 yet ’tis plain that
the King may force the Archbifhop to grantit.

Now this Interpretation of the Prerogative feems to be alrea-
dy made in the Cafe cited upon a Refignation of the Incumbent
difpenfed with, for, (as it is there intimated) if the King’s Title.
was not fuppofed to be gone by the defeating of the immediate
Avoidance, which the Law iritended, but the King would not
permit. It would be vety {trange that it fhould be eluded by
the Refignation of the Incumbent, to which the King was no
Party 5 forif the King had a Prerogatlve to prefent to this new,
this deferred, this adjourned Avoidance, it Would be more rea~
fonable to allow it to be haftened, then defeared by fuch a Refig-
nation before the time.

This Prerogative ought to admit fuch a ReftriGtion from the
reafon of the thmg, ahd from the confideration of the Inconve-
niencies which may otherwiie follow.

To the Subject. A Patron mlght be content to let the King
exchange a fingle Life, and put in a Clerk in the place of one
removed, much rather then that the Living {hould be held on by
one in Commendam that frem thenceforth would be fure to leave
it,and be abfent for a better Refidence in a Palace j.yet they may,
as they have reafen, think it t00 hard, that the King {hould .
as it were, let a Leae of it firlt, and afterwards put in his Clerk
for Life 3 and tho’ the King doth commend here bur for

fmall time, yet he may for alonger. He may perhaps,as the Pope
Ak
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did often, difpence with the Bithop to hold durante beneplacito ,
and when the Incumbent is in danger of Death, then prefent ano-
ther 5 fo as the Patron may have his own Clerk not removed, as
was firft intended, but difpenfed with, to wear out his Life in the
Benefice, and yet after all have another put in. |

The Crown may have Inconvenience by the ftraining of it fur- "
thefg than this, for all {trains weaken, if not break the thing it
felf.

This Opinion of theirs arifes from the Principle my Lord
Vanghan lays down, That a Commendan neither gives nor takes a-
way Right, but only is a Difpenfation to hold, and he continues
Incumbent ftill, and it prevents an Avoidance ; and if fo, why
fhould it not alfo prevent the operation of the Prerogative
too. '

~ As tothe Cafe of Woodley , 2 Cro. 691. they fay ’tis Law, to
prove the other Point for them; If it be Law for them in that
Point, ’tis Law againft them in this. , |

That a Difpen{ation ad retinend’ prevents the Grantee of che
next Avoidance : The Cafe was thus; AMan hatha Grant of ‘the
next Avoidance, the Incumbent is promoted, but with a Comemen-
dam Retinere for fix years, and dies, the Grantee fhall not pre-
fent, becaufe he is to have the next Avoidance only , and no o-
ther : "Tis the words of the Book, that when the Incumbent is
created a Bifhop, and the King prefents, or grants, that he fhall
hold it in Commendars ( which 1s guafi a Prefentation ) and he is
thereby full Incumbent, and may plead as an Incumbent; if the
Grantee of the next Avoidance do not then prefent, he hath loft
his Prefentation 5 for he ought to have the next , and he cannot
have any other. ,

Now if this be {o that a Commendam Retinere hath {fo much of
a Grant in it, and is {o equivalent to.a Commendam ad recipiend’,
that it will fet afide and fruftrate a Grant of the next Avoidance,
and be it felf taken for a prefentation to the next Avoidance a-
gain{t the Grantee; by the fame reafon it muft be taken f{o againft
the King, asa Prefentation to an Avoidance , and confequently
his turn is {erved by it.

Much might be faid againft thofe Commendams, as promotive of
Pluralities, and tending to the ruine of the Church, and this out
of our own Law-Books 5 but it is not material at prefent; ’tis
however to be obferved, that this is not a Commendatory for fix
Months, during the time that the Patron may forbear to prefent;
fuch Perfon continued then, is only commendatorius under the
Bifhop to provide for the Church, as’tis his Duty to take care of
it during that time. ‘ '

3. Admitting that the King hath fuch a Prerogative, and that
this Comrmendam, tho’ it gives the full perception of the Profits, is
not 2 fulfilling of the King’s turn, nor doth any way diftinguith
the Cafe, or exempt it from the Prerogative : yet this isa Cafenot
within it ; and this doth appear of Mr. Attorney’s own fhewin
in his Declaration upon the King's behalf: He hath fet it forth to

t | be
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be a Pari{n newly created by A& of Parliamen: | a thing nct is
effe before. Ttappearsby the Declaration what that AC sy it
muft be taken as ‘tis there fet forth.  To shis Daclararion thiz Bi-
fhop hath demuarred. Now if by that [3=2lacation it appears that
the Bithop, and not the King, is rightfullv intituled to prefent
upon this Avoidance, the Judgment will and moft be accordin,-
ly for the Defendants.

Mr. Attorney, by his Count, doth agree an Avoidance wich-
in this Act of Parliament, by the Promotion of Dr. Tennifon :
and Mr. Attorney doth likewife admit and agree, That the King
is not Patron of this Benefice called, St. Fazes’s; he doth 2-
gree too, That the King hath no Right given to have any
Turn or Prefentment by this Acty for he f{aith, “tis to be by
the Bifhop of Lowndoer and the Lord Fermyn 5 he doth alfo ad-
mit by this Declaration, That Dr. Tennifon was never prefented
to this Living, that he came not into it by Virtue of any Pre-
fentation from any particular Patron; nay, That he did not
come into it by any fort of Prefentation whatever 5 nay, he yet
doth further agree, That this Parifh-Church was never prefent-
ed to by any Perfon at all. |

But he infilts upon it, That now it is void, the King hath 2
Right to prefent to it, by force of his Prerogative upon this
Avoidance 5 tho' the At faith, That the Bifhiop fhall prefent
after the Deceafe of Dr. Texrifor, or the next Avoidance.

The Query is, whether the King’s Prerogative can operate up-
on this Vacancy of this Benefice, thus filled, and thus avoided,
againft the exprefs Words of an A&t of Parliament. It will be
neceflary to repeat the Words of the Att; and they are to this
Effect, That all that Precinét or Diftrict of Ground, within the
Bounds and Limits there mentioned, from thenceforth, fhould
be a Parith of it felf, by the Name of the Parith of St. Fames’s,
within the Liberties of Weitminfter 5 and a Church thereupon
built, is dedicated by the A&, to Divine Service, and that there
fhould be a Reftor to have the Care of Souls inhabiting there 5
and then after a tull Commendation of the Merits and Services
of Dr, Tennifon in that Place, the now Reverend the Bifhop of
Lincoln : 1t doth Ena& and Ordain him to be the fir(t Reftor
of the fame; and that the faid Dottor and his Succeflors, Re-
&ors of the faid Parifh, fhould be incorporated, and have a
perpetual Capacity and Succeflion by the Name of the Reftor
of the faid Parith-Church 5 and by Virtue of that A&, thould
be enabled by the Name atorefaid, to {ue and be fued, to plead
and to be impleaded, in all Courts and Places within this King-
dom, and fhould have Capacity to hold and enjoy, purchafe
and acquire Lands, Tenements, and Hereditaments, to him and
them, Reftors thereof, for ever, over and above what is given

and fettled by that A, to any Value not exceeding 200/, per
Annnze.

The
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Then it Ena&s, Thar the Patronage, Advowfon, or Prefenta-
tion after the Deceafe of the faid firt Reltor or Avoidance
thereof, thall or fhould belong and appertain, and by that Act,
fhall or fhould be vefted in the faid Bithop of Londor for the
time being, and his Succeflors, and in Thowmas Lord Fermyn,

§,

and his Heirs for ever. /*

Then it Enats, That the firlt Reltor, after {uch Deceale or
Vacancy, fhall be prefented or collated by the Bithop of Lox-
don tor the time being ; and the next to f{ucceed him, {hall be
prefented by the Lord Ferszyz and lis Heirs. and the two next
fucceeding turns by the Biftop and his Succeflors, and the next
turn to the Lord Fermyn and his Heirs, and then the like
Succeflion of two turns for one to the Bithop and his Succeffion,
and of one turn to the Lotd Fermyr and his Heirs, for ever
atter. This is the Ak |

Now ‘tis to be confidered, That this Law doth bind the King,
and would bind him in point of Intereft, if he had been Patron
of St. Martins in Right of his Crown; and if a Rignt or In-
tere(t of the Crown fhall be bound by an A& of Parliament, a
Prerogative fhall be in no betrer plight. It cannot be faid,
That he (hall not be obliged by it, becaufe not named 5 for
tho’, and where he is not named, he is bound by Mul=
titudes of Statutes, according to the 5 Rep. 14 agd 11 Rep. 68.
He is bound by all Afts generally fpeaking, which are to pre-
vent a Decay of Religion ;5 and fo he is bound by Aéts, which
are for further Relief, or to give a more {peedy Remedy againft

Wrong. @
It is no ObjeGtion, that this Law is in the Affirmative; for

that it is introdudtive of a new Law in the very Subjelt, that
is created de mowo. Then before this At the King had no Right
over this ; and if he hath now any over it, he can only have
it, how, when, and as “the A& gives it, not contrary to it 3
then the Bifbop was Patron of the Place out of which the Pa-
rilh is created : And the Bithop can claim no other Right, than
what the At gives him, Bro. tit. Remitter 49. 'tis foagreed 1 Rep.
48.and in 2 Rep. 46. if Lands be given in Fee to one who was
‘Tenant in Tayle, his Iffue fhall not be remitted, becaufe the
latter Act takes away the force of the Statute de dowis.
Suppofe he had been Enafted to be Patron of a Living, to
which he had a former Right, there could be no Remitter, be-
caufe as to particulars the A& is like a Judgment, and eftops
all Parties to claim-any thing otherwife than according to the

“Al; and yet Remitter is a Title favoured in the Law, then if

he have this only by force of this New Act, and another Per-
fon fhould prefent in his turn f{o given, ¥twould be an Injury,
if a Subject did it, and confequently the King cannot do it
for the Prerogative which this Act gives, or which the Com-
mon Law gives, is not yet come to take place.

t Tho
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Tho’ this be an Affirmative Law, yet according to the Rule
taken and agreed in Slade’s and Drake’s Cafe, Hob. 298. being
intreductive or creative of a new thing, implies a Negative of
all that is not in the purview, and many Cafes are there put to
this purpofe.

Then alfo it being particular and exprefs, it implies a Nega-
tive, becaufe thisand the other are inconfiftent ;

But Firft, ‘Tis obfervable all Prefcriptions and Cuftoms afe
fore-clofed by a New A of Parliament, unlefs faved. Suppofe
there was an A& of Parliament in Force before this, »iz. Thit
the King fhould prefeat 5 yet another Statute Enalting
fomewhat new and inconfiftent, will carry a Negative ;
and if {fo, in Cafe of a former A, there’s almoft as much
Reafon for a Prerogative : It muft be agreed, That a Man may
prefcribe or alledge a Cuftom againft an A&t of Parliament,
when his Prefcription or Cuftom is faved or preferved by that

or another Act 5 but regularly a Man cannot prefcribe or alledge

a Cuftom againft any A& of Parliament, becaufe °tis matter of
Record, and the higheft and greateft Record which we know
of inthe Law, 1 Inf. 115. |

Suppofe Money were by the Law payable anmually, and an
A&t comes and fays it fhall be paid Quarterly, by even and
equal Partions at the four Feafts, for the firft Year, this will
certatnly alter the Law: 'Tis true,

That a confiftent Devife or Statute, is no Repeal or Revoca-
tion; but if a new Al gives a new Eftate different from the
former, this amounts toa Repeal, Fox and Harcourt's Cafe.’

The fame Rule holds even in Cafe of the King as in the Arch-
bithop of Canterbury's Cale, 2 Rep. 46. and agreed to in Hob.
310. the Query was, if the Lands came to the King by 31 H. 8.
cap. 13. or by the Stat. of Edw. 6. and objetted, That the latter
was in the Affirmative ; yet held, That it came by the latter, be-
caufe tho’ they were Affirmative Words, yet they were diffe-
rently penyd 5 and the laft being of as high an Authority as
the firft, and providing by exprefs Words, That by Authority
of that Patliament they fhould be in atual Pofleflion of the
King, held that theythould be in him by force of that laft
Aé&; and Reafon will warrant thefe Differences; becaufe if
otherwife, Inconfiftencies and Contradi¢tions muft be al-
lowed.

Then this is a new Law in the whole 5 ’tis a fiew Parith, ’ds 2
new Advowfon ; and in truth tis no Advowfon till the Avoi-
dance 5 nay, by the words of the A& (if any difference can be ini
an inftant, between, at and after, as our Law in {everal Cafes al-
lows it, as per mortems & post mortem, Devife by Jointenant,c. )
there’s no Patronage fixed, ‘tis no Advowfon until after the A-
voidance 