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Of 4 Fine. Cap, 2,

a caltle may paffe by his own proper name asde caftello de S, cum per-
tin's fo alfo may a hundred pafle by his own mame,as de hundredo de S.

A view of franke pledge and fuch like things may alfo pafle by Weft. ubifu.
their own names, as De vif. frankpleg> bonorum et catallorum, wai- bra.
vidrum, felon' fugitivoram, utlagat, in exigen’ pofitornm, felon’ de [z,
deodand. thefanr' invens’ ac extrabur’ cumpertinen in M.

By the name of a mefluage may pafle 2 houfe, a curtilage, a gar- pjy (45,
den, an orchard, a dove-houle, a fhop,a mill asparcell of the fame. 171
The like of a cottage, a toft,a chamber, a cellar, &c, Yet thefe may
pafle by their own fingle names alfo, as De uno me([nagionng curti-
lagio, C5c. o

A Chappell or an Hofpitall muft be demanded in a fine, and may '3 Afpl2
paffe by the name of a me(fuage.

AReverfion of land may pafle by the name of a Reverfion, or by 435.3.5:.

“the name of the land it felfe,

A Foldage may pafle by the name of De libertate snius Faldagis vepyp; o
et curfu ovinm cum pertinen’ in F, o de libere Faldagio ovism cum p.
pertinen’an F, ovde libera Falda.

Land, Meadow, or Pafture, Wood and the like, may pafle by a ;5 5rr,.
certain number of acres, or by the certain meafure of the fuperfici-
all quantity thereof, as De Hida, Carucata, bovata, Firgata, Acra,

Rodas Furlingo terre, Houfe-boot s Hay-boot, and Plowboot may

pafle by the name of Eltovers, as De rationabili eftoverio in bofcis, we.symb.
vi,indecem acris bofciipfins A. in D. And a fithing may paffe by vbifopra
the name of Separali pifiar’in agnade S,

And High-wood and Underwood may pafe by the name of
wood, as de 20, acris bofti, e,

‘Parfonages, ReGories, Advowfons, Vicarages, or Tithes impro- Weft.¢ymb.
priate pafle not by the names de adzocatione Ecclefie, but de Refo- "> "™
via ecclefiz de S, cum pertined'. But when the fine isbut of a prefen-
gation to a Church onely, it mult be deadvocatione ecclefie de .
and not cum pertinen , and of all Vicarages endowed the wric muft
be de advocatsone vicaria ecclefie de S,and not cums pertinew, and
where no vicarage isindowed, it muft paffe under thefe words, de
advocatione ecclefiz de S. e,

If part of anentire thing paffe, it muft pade by thefe words, de
medictate, tertia parte, quarta parte, c. as the Cafe is,as de duabus
partibus in tres partes dividend, 8. acr, terre,or de medietate omninm
decimarumsgranorum et feni de ter’ vocar’ le Blacklands cum pertinen,
in H. But ifan entire thing as a Manor or Mefluage be parted, as if
the Manor of 5, be divided into two parts, (if the divifionbe fo
made thac the Manor of that part be not extin@®) and afine be to
be levied of a part ofit, it muft pafle by the name of the whole, as
demaneriode S, Soif a Mefluage and 23, acres be parted, the parc

divided {hall paffeby the name of onc Mefluage and 10 acres of

land
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fand, and notbythe name de medierate unins meflnagii et vigin
acr’ ter’, And if things be otherwife named then as before , fome-
times the fine will thereby lofe his force in all and fometimes in
pare. Butif athing be twice named ina writ of covenant, as a Ma-
gor, and a Hundred parcell of the fame, this will not hurt the
ne,

The things that do pafleby the fine muft be named to lyeinthe
Shire, Town, Parith, or Hamlet , where it doth lie, for a fine is good;
albeit it name the lands to lie ina Hamlet, or in a town decayed;
butit is good to name the town wherein the Hamlet is,and that
with addition for diltin@ion if there bedivers towns, of the fame
name in that county. And ifa Manor extend into divers Towns as
into 4. B. and C. it is good to exprefle all or none, as de Manerio
deS.in A, B. and ¢, For if any of the towns be omitted, none of
the Manorin that town will pafle, but if the fine be of the Manor of
S.cum pertinen’ and fay not where it lieth, this fine will cary-the
whole Manor. And if there be divers Manors of one name, as
South S. 8 North §.orthe like,it is {afe to-fet downin the writ for
the fine wek Manor is intended to be paffed, howfoever the fine may
be good of the Manor intended robe paffed without the diftin&ion,

The order of placing things in fines is,  Firft,to fet down the moft
worthy things before things lefle worthy, asa Manor before a Mef-
Tu\lg;,a Caftle before a Manor,a Houfe before land,arable land before
meddow, meddow before palture, &c. Secondly, tofet down
things generall before things fpeciall, asland (beingthe Genns of
meddowsPafture, wood, &c. ) before them, wood(beingthe Genns
to wood grounds, as alnetum, falicetnws) before them. Thirdly, to
fet down entire thingsbefore parts of things, as de Manerio de 5.
medietate Manerii de B.Fourthly, to fet down particular things after

this manner.
[aagium, tam, lendingm, umbare dinwmy ra; ks lwra  €us, ra

Mef, Tof, Mo, col, Gar, Ter, Pray Pas, Bof,  Brue,Mora,
via,  ouS,.  tum . cavia, . ditys, .
Linka, Marif; ey - vafy  vedy .- Selare priovai.

And yet if this order” be riot obferved, but the things be other-

wfe placed in the writ, if it be fuffered to pafle,the Fine will be good -

enough. ‘

Ifeither the Cognifor or Cognifee at the time of the Fine levied
be feifed of any eltate of frecho!d in fee fimple, fee raile, or for lifes
n potleffion, reverfion, or remainder, whether the fame be by righe
lor wrong, the fine willbee a good fine in this refped, * And theres
fore if one that is {eifed of land in fee fimple, or feetaile, generall or
fpeciall.levy a.fine of this land to aftranger, thisisa good fine. So

it a Strangere levy a fineto him of this land, thisis a good fine, So -

alfo afine levyed by, orto,atenant for life of she land he doth fo

hold -

2

4. Inrefpelt ‘ot -

the eftare of the
parties thereusn-
to,
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TO THE RIGHT
VWORSHIPFULL
- the Benchers of the Middle Temple,

and to the reft of the Gentlemen of
that Soe1e Ty,

GENTLEMEN, ‘

PMay perhaps have been folong out
@ " of your fight that Imay bealfo by
S Frcd  this time out of your minde. Ne-
verthelefleitis not out of my mind,
that T having received the [eed and
growth of that little knowledge in the lawres
of this kingdome which God hath given mein
the feed-plot of your ancient and honorable So-
ciety, doe noleffe (by a naturall equity) owe the,
fruit thereof to you then the Rivers doe their tri-
bute to the Ocean, and the trees their fruit to the
planters and pruners. This therefore (f{uch as
itis) although unworthy of fo great a name, I
am bold to dedicateto you, and put forth under
the fhelter of your favourable wings . befeech-
ing you to accept thereof, and my well meaning
therein, and to honour it with your patronage
and countenance. And it fhall much oblige,
(Gentlemen,)

Your moft humble

Servant
W, S.






Y SRS Ourteous Reader, I doc defire in all plainnefle
(A% to bee underftood , that having in the time of
ND&E.8 my ftudy of the Lawes of this Realme, col-
NWSELS leCted fome confufed Notes and Obfer-
SRS vations: out of the fame :  And being after-
wards willing (for God knows, I had no furtherend or aim
at firft in them) for mine owr private help and better rea-
dinefle to digeft them into fome order and method, fuch as
my underftanding could beft contrive. The which things
thus prepared and lying by me, came by chance to the view
of fome more learned then my felfe , who {eemed to give
fome good approbation thereunto. Whereupon I firft of
all began to bethink my {elf of making fome part thereof
publique. And having to that purpofe advifed with fome
of my more judicious friends , and being encouraged by
fome , and not difcouraged by others, I did atlaft refolve
to attempt to publifh and put in print the fame. And cal-
ling to mind that the Common Affurances and Conveyances
of the Kingdome (being that whereuporn the whole eftates,
and confequently the livelihoods of very many depend) are
matters of grear importance and that concern moft men;
and that therefore the legall learning thereof muft needs be
of greatand daily ufe. And confidering withall the mifchiefa-
rifing every where by the rafh adventures of fundry ignorant
-men that meddle fo much in thefe weighty matters . there
‘being now almoftin every Parith an unlearned, and yet con-
fident Pragmaticall Atturney (not that I thinke themall to
be fuch} or a lawlefle Scrivener , that may perhaps have fome
Law Books in their houfes , -but never read more Law then
is on the backfide of Zittleton , or an ignorant Vicar, or it

may be a Black{mith, -Carpenter, or Weaver,. that have no
Az more




To the Reader.

more books of Law in their houfes . then they have Law 1n
their heads, and yetas apt and able(if you will beleeve them-
{elvesyeither to judge of a Conveyance, and by the; rules 0
Law {of all which they are utterly ignorant) to determine O
~ the ftrength and goodneffe of a title o eftate already made,
or to make a Conveyance to transferre the property of
things from man to man , as the moft learned and beft Coun-
{ellour of them all 5 and therefore undertake with great con-
fidence, and difparch without any fcruple any bufineflc what-
foevcr offered to their hands : wherein they deale wx_th men
-in their eftates, as many thatare called Phyfitians (but in truth
Empericks ) deal with ‘men in their bodies (an evill it for the
confideration ofa Parliament). How they come te this their
{uppofed dexterity and skill is a wonder , except that faying
be falfe, Neweo nafcitur artifex. Either it muft be born with
them; or they muft have it by education , or they muft not
have itat all. But if they will tell me they have good pre-
fidents, I will gell them that a good Conveyancer muft be
as well able to judge of the validity of the title, and primitive
eftate of him that is to convey ( whicha man can never doe
without knowledge of the rules of Law , no more then a
blind man can judge of colours ) as tomake a derivativee-
ftate and conveyance by a good prefident ; for fcire eff per can-
f#s [cire, as the Philofopher fpeaks. And as well,for ought
I know, may a man be an able Phyfitian by certain medicines
- onely that never read fo much as the grounds of Phyfick, as
fuch men be able Conveyancers by their Prefidents only,that
never read fo much as the maximes of Law: Nullum medica.
mentum idem eff in omwibus. For my part I muft ingenuoufly
profefle that I can fcarce look intoa Title or meddle with
a conveyance of weight wherein I cannot make and move
- more doubts and queftions, then I am able to refolve and ag-
fwer ; and therefore thefe men have gotten the ftarr of mee
much. And yet(much marvel it is to fee)how thefeEmpericks
of the Law (if I may fo call them ) are fought unto and made
ufeof, and that notonly in lefler, but oft-times in’ greater and
more weighty bufinefles, and thar without the affiftance of any
~ others more able and fufficient ; the which is not for lack of
. opportunity of finding more learned men in the Law, for there

15



To the Reader.

Jis-a fufficient ftore ofthem in all places: nor doe thofe that
employ thefe Empericks of the Law always fave (if they think
it faved) mony hereby, for befides the great mifchief which is
oft-times done to themfelves by the unskilfulnefle of thefe
workmen, {ome of them by reafon of their much cuftome are

rown more chargeable then an ordinary Counfellor, whofe

ee is certain and known. But of thefe Empericks of the Law
and thofe that make ufe of them, I might {ay as fometimes our
blefled Saviour {aid, Let them alone the blind leaders of the blind,
Howbeit being now called (as I conceive hereunto ) I chufe
rather to admonifh them and to tell the firft fort, That I con.
ceive them to be ufurpers upon, and intruders into other mens
callings, and that they thruft their fickles into other mens har-
veft,& that they have not yet learned that rule of Divinity,To
abide in the calling wherin they are called but exercife themfelves
in things too high fer them; nor yet have they learned this, Ne
futor sltracrepidam, Let not the Cobler goe beyond his laft;
nor have they learned that, In quo quifque norit in hoc [e gxer-
ceat. Andlet me tell the latter fort, That they heed not e-
nough this faying, Cavear Emptor 5 nor beleeve that faying,
Cuicunque in arte [na credendwm, thatevery man is to be be-
leeved in his own art. Butif you will fay tome, That thefe

men doe their work well, and their work doth fucceed well: T

‘will fay to you, that the blinde man may happily hit the
mark, and it may fall out that fometimes they doe their work
well, and it dothfucceed well, but oft-times wofull experience
fheweth the contrary, and that many men have been much
mifchieved every where by the ignorance of thefe men. Wher-
fore I wifh both forts of them to doubt more and to be well

-advifed in thefe affairs, as the Law doth prefume every one

‘willbes for therefore is it indeed that a Will hatha more
favourable interpretation then a Deed , becaufe mens Wils

-are oft-times made in haft, and it is prefumed men take who
they can to make them s but men for the makingof their
Deeds are not put upon thofe ftraits , but they take advife of
learned men therein. And the more to move men herein and
to redrefle the evill before difcovered, 1 have herein fer forth
under certain generall Titles or Common Places, the grea-

teft part of the Judgements, Statutes, Refolutions, and Ca-
Ag {es



To the Reader.

{es that doe contain or concetn the learning of the Common
Affurances of the Kingdome, {o asI think I may truly fay,
under reformation, that there are few materiall things as
touching this {ubject to be found any where difperfed n the
Volumes of the Law, but they are to be found fomewhere
herein, and that there fhall not happen one Cafe of a hundred
but a hundred to one thediligent Reader may here finde the
Cafe it felf, or fome Cafe that by goed inference may be ap-
lied to it. Not that Twould have men now to reft upon this
ielp, and be lefle carefull and more carelefle to take advice
of the Lawyer then heretofore (for thisis the difeafe Ilabour
to cure), for howbeit it may be that hereby thefe matters are
made in fome meafure confpicuous, yetto fay the very truth,
befides that the fubjet matter of Law is fomewhat tranfcen-
dent, and too high for ordinary capacities, the manner of put-
ting of Cafes is fo ‘concife, the diftinétions and differences of
Law are{o many, that it is hard for any man not well read in
the Laws in generall, to judge or make ufe of any part: of them
in particular , and rightly and fully to apprehend and apply
the things herein fet forth: and therefore I dare not advife
men to reft altogether hereupon, ner can I forbear to tell them
itis very dangerousfo to doe. But my aim and ends being al-
fo the ufes and commodities I expectand looke after from
this work, isfirft of all, that fuch men before fpoken of; may
fee by the view of the infinite variety of Cafes , Points, and
Queftions, as touching thefe matters, difcoveringalfo fo ma-
ny by-ways wherein men converfant therein may walk , how
much there goes to making up of an able Conveyancer, and
that itis not{o eafie a matter to judge of a Title , give advice
upona Conveyance, and make thefe Common Affurances
as men dream of, and that therefore men learn more to fu-
{pect themfelves and others hereins and to thefe it may {erve
as a light ina dark place. Secondly, that by this the Lawyer -
and Student may-infome meafure readily finde together what
hedefires touching thefe- matters ; and to him it may ferve
for a Table or Remembrancer. And laftly, that every man
may be thebetter able by the help hereof to'underftand, “open,
& puthis own cafe to his Lawyer,and tomove more pertinent
queftions to him: and other ufes I would have no manto make

of



To the Reader.

of it. Inthe ufe of this work therefore I muft give thee two
Advertifements or Caveats. Firft, that if thou defire to find
any thing in particular therein contained, that thouread the
whole C%xapter, or at leaft the whole Queftion and Divifion
of the Chapter wherein that thing is contained. And fecond-
ly, that thou doeft not confidently build and rely upon any
thing therein alone without advice from the learned Lawyer
alfo, orat the leaft without a ferious and judicious petufall of
the Authorities & Books themfelves to which thouart there-
in referred: Melins eft petere fontes quam [ectari rivslos. Some
other things there are alfo herein inferted as falling aptly un-
der the Title, albeit it bee not altogether pertinent to the.
fubject matter. And all thefe fweet flowers of the Law grow-
ing [parfim in the great fields of the Volumes of the Common
and Statute Laws have I thus  painfully- gathered bound up, &
commended to thy charitable cenfure : no doubt but in my de-
fire to gralp and take up fo much,I' have taken and bound up:
{fome grafle withall, which I hope fhall net offend. If fo be that
[ finde it have a fragrant {mell with thee, I'1hall think I have
recompence enough for my pains. Butif any man think me
too prelumptueus to attempt this enterprife; let him know
firft, that there is nothing mine in it , but the method, (and
that not mine neither altogether ) the matter thereof being
norhil}g clfe but the Judgements, Refolutions , and Opini-
ons of the Judges of the Law in fucceeding times : and then
as I have not trufted my felfe, fo they fhall not truft me al-
together in thefe things.  For I doe freely acknowledge mine
own weaknefle and want of judgement , and that 1 am'the
unmecteft and unworthieft of all men to: undertake fuch a
work, not one of a thoufand, but the meaneftof ten thoufand.
And this T have done is a poor fomething fufficient onely
to give them thatare more Jearned occafronto ‘doe fonrething-
more exaétly in this kind.. If any man diflike the pubh-
1fhing of it in the Englifh:tongue;.and think perhaps it may
make the Law tobe the more defpifed, and the Pra&itioner
of the Law the lefle regarded-and ufed: I'doe wonder at
the diflike of fuch a man; for to-me- there appears no more
reafonwhy to keep the Lawes inan unknown languange that
they may be kept from the knowledge of the people, then Pa-;

pifts-



To the Reader.
pifts have to keep the Scriptures and their prayers ina laniuage
unknown to the people; thefe being the Laws by which the
people are to be governed, and the Law being the beft inhe-
ritance of the Subje&. The wifdome of the Parliament hath
thought to commend all the Statute Laws to the people in
Englifh, and to appoint that the pleadings fhould be in Eng-
lith. - And have we not many Books of Law in Englifh alrea-
dy, as Listletons Tenures, Dollor and Student , Finches Law,
Jultice Dedridge Treatifes,Coke upon Littleson , the Womans
Lawyer, and many others¢ and are not thefe ufefull and profi-
table ¢ And befides the greateft part of the proceedings in
Chancety (the Court of greateft employment within the
Kingdome) are inEnglith. And if it be meetany part of the
Lawbe in the native tongue , it thould {eeme it is meet this
part {hould be fo, becaufe it concerneth {o many men, and
them alfo fo much, that they may fee and underftand fome-
what in theirown Evidences. And therefore as we have turn-
ed their Deeds. from Latine to Englith, fo letus alfoturne
fome of the Law touching thefe Decds out of French into
Englith, Bonum quo communius ev melins. And1{ee no more
reafon why in Law more then in Phyfick the difcovery of
the Art fhould make the Art or Artift the lefle regarded.
But (under correction) I sthould rather think that it will ra-
ther make them both the more efteemedsas a jewell whofe
properties:are known; and that it will make them the more,
and other men we have before fpoken of the leffe to be ufed
and employed in their affairs, for the more men know , the
Jefle they think they know, and the more they doubt, and no-
thing. moves:men tobe fo bold and confident in thefe matters
as theirignorance,according to the Proverb’ Who (0 bold as
blind Bayard? And forfurther anfwer to this, Iwith men to
fce the Preface tothe Lord Coke upon Littleton. And if any
man_have any thing -elfe to object and except (for fome:thete
are that will neither put forth theirown ftrength to doe good
nor bear with.others that doe fo) I with them to undertake the
fame fubje, and to perfect: and fupply my defeéts.” And fo
committing thee to God, and this work to thy favourable cen-
fure, Iam S . Coe
' Thy true friend
W. S.
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THE

Common Affurances.

Cuar. L
Of Common AfJurancesin generall,

B He Common or Generall Affurances or Conveyan<
e ces of the Kingdome (being that by which com-
809 monly the property of things is made or chan-
ged )are of two forts, or arec made two manner of
waies, viz, ecither by matter of Record , or by
matter of Deeds Thofe that are made by matter of
Record alfo are made either by matter of Record of a more high
nature and extraordinary way, or by matter of Record of a more
1ow natnre'and ordinary way, Thofe Affurances that are made by
matter of Record of a more high natureare fuch as are made by
A& of Parliament, of whichwe intend not to treat at all, neither
‘doe we intend to meddle with thofe -Affurances that are made by
the King unto his Subje@®s, as being matters more tranfcendent and
intricate ; but thofe we intend to treat of are onely the common
Aflurances or Conveyances that are made between Subje and Sub-
je&t,and are of ordinary and daily ufe for the transferring of the
property of lands , tenements and heredicaments from one man
‘to another. And of thefe there ate obferved to bee tenne kinds,
‘two whereof are made by macter of Record, as a Fine,which is faid
to be a‘feoffment of Record ,and a common recovery, which is in
the nature ‘alfo of a-feoffement of Record: and the reft are by
matter of Deed, as Fitlt,by feoffement, Secondly, by Grant. Thirdly,
by Bargain and Sale by deed indented and inrolled. Fourthly, by
Leafe. Fiftly, by Exchange, Sixthly, by Surrender, Seventhly, by

' "B T R eleafe

{ve)



2- Of a Fine. Cap. 2.

Releafe or Confirmation, both which age in nature of Grants,
Eighthly, by Devife, or by latt Will and Teftament, And fome of
thefe alfo ferve to transterre the property of other things as well as
of landsy, and fome of them alfo have other operations and ufes,
as-well as-to change and alter property and pafle things from
one man to another, as will appearin their propce places. And
the firlt thing we fhall beginne upon thallbe the loarningiefa Fine
and Common Recoverys and ficlt of a Fine,

Cuavr. Il
Of a Fine.
Termes of |

Fine,  guid. THisword is ambiguoufly taken inour Law,for fometimesit is yeraw, ci,
: taken for a fumme of money or mul@ impofed er laid upon Fine Co.

an offender for fome offence done, and then alfo itis called a Tognts
ranfome. And fometimes it is taken foran Income ora fumme of o Tlon
money paid at the entrance of a tenant into his land. And fome- symb.part *
times it is taken for a_finall agreement or conveyance upon Record >bap &
for the fetling and fecuring of lands and tenements.. And in this-
fenfe it is taken here ;and fo it is defined by fome tobe, Anac-
knowledgement in the Kings Court of the land or other thing to bee.
his right that doth complain. And by others, A Covenant made be-
tween parties & recorded by the Jultices, And by others, A friend--
ly, reali and finall agreement amongft parties concerning any fand -
or rent or other thing whereof any fuit or writ is hanging between
them in any Court. And by others more fully, 4n inftrument of Re--
cord of an agreement concerning lands,tenements or hereditaments,
daly made by the Kings licenfe and knowledged by the parties to the
fame, upon a writ of covenant, writ of right, or fuch like, before the.
Joftices of the Common Pleas ar others thereunto authorifed, and
ingroffed of Record in the fame Court,to end all controverfies there- -
of both between themfelves which be partiesand privies to the fame,
and al firangers not fuing or claiming in due time,;And in every Fine
there is a fuit fuppofed,wherein the party that is to have the thing is
Conufee or Re- Called the Plaintiffe,& fometimes.alfo in anotherrefpe the conufee
sognifee.Conulor 0t Recognifee,& the other that doth depart with the thingis called :
or Recognifor  the Deforceant , & fometimes .in another refpe@ the Conufor or Re-
Beforceant, . cqgnifor.And it is therfore faid to be Fimalis cocordiaygmia finem ponit -

negotio-adeo ut newsra pars litigantinm .ab eo de catero poffie recedere,

And it was anciently. the end of a fuit indeed, for after there had been

fome contentionaboutithe thing by fuic, the parties became agreed

who {hould have it,and fo a fine was levyed of it, and there was an

end of the matter; and hence itis faid to be fructus or effetus legis, .

’ becanfe
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becanfe it gives 2 man the fruit or effe@ of his fuit. Aad to this day
therefore a writ doth alwaies goe forth before a fine can be levyed,

and this is now one of the common Aflurances of the Kingdome, |
There arefive effentiall parts of a Fine, Firft, the originall writ
taken out againft the conufor, for without this a fine cannot be levy-
ed. Secondly, the Kings licenfe for the levying of the fine, and for
this the King is to have afine or fumme of money, which is called
Kings {ilver,for this is properly that money which is due to the King,
in the Court of Common Pleas, in refpe& of a licenfe there granted
to any man for paffinga fine. And this is part of the revenues of
the Crown. Thirdly, the Conufance or Concord it felfe which is the
very agreement between the partiesthat intend the levying of the
finehow and in what manner the thing (hall pafle, and doth begin
thus ; Et eff Concordia talis, Gc. And-this is the foundation or fub-
@ance of the fine, for if uponthis the Kings filver be entred, albeit
the Conufor die afterwards, yet the fine is good, and the note orfoot
of the fine arebut abftra®s out of this, Fourthly, the note of the
fine, which is an abftra@® of the originall Contra@ or Concord , and
doth beginne thus, Inter A.querentem et B.er C. deforcientes, e,
Fifthly, che foot of the fine, which doth begin thus, Her eff finalis
Concordia, c.and containeth all the matter, the day, yeere, and
place, and before what Juftices 1t was levied , which is therefore cal-
led ehe Foot of the fine becaufe it is the laft part of it, and when this
is done allis done, And of this there are indentures made by the
Chirographer and delivered to the party to whom the Conufance is
made, which is called the Ingroffing of a fine, for then a fine is faid
to be ingroffed when the Chirographer makes the indentures of the
fine, and doth deliver them to the party to whom the Conufance is
made, ‘ ‘
* A Fine is either without Proclamations, which is alfo called a fine
at the common law, and this is fuch a fine asis levyed after fuch man-
ner and forme as fines were nfually levyed before 4 H. 7. upon which
no Proclamations were made , which fine doth fill remain of the
fame force asit was at the common law to difcontinue the eftate of
the Cognifor if it be executed. Orit is with Proclamations, which is
alfo called a fine according to the Statute,and which is fuoch a fine as
is'levyed with Proclamations after the formeand manner ordained
by the Statute of 4 H.7. chap. 24, (and fuch a fine fhall every
fine ‘that is plezded intended to bee if it bee not fthewed
what fine it is, and of this fort were and are moft fines f{ince
4 H, 7.asbeing the belt kind of fine of all; and it isin the ele@ion of
him that fueth out thefine aslong ashe liveth to have it with, or
without Proclamations. A fine alfo whether with. or without Procla-
mations, is either executed, Which s fuch a fine as of his owne force
giveth a prefentpéfieffion(or at the lealt in law)unto the cognifeeﬁl;o
B2 that
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that he'needéth no writ of Hubere facids feiffram ot other means for
the execution thereof ; but he may enter: of which fort is a fine Swr
coguifance de droit come ceo que il ad de fon done, which is in very deed
the beft and furelt kind of fine of all, and is thus, Er eff concordia talus,
[eilicet guod predié® A. recogroverst tenementa pradits” cum pertinen
effe jus ipfins Bour ill que idem B. habet de dono preditt’ A. & ill ve- go g, 32,
mifity &c. And this kind of fine doth alwaies {uppofe a fcoffemept,
or gift precedent of the fame thing whereof the fine is had, whicly
the fine is to corroborate and ftrengthen. Or it is executory, which.
isfuch a fine as of his own force doth not execute the pofeflion in.
the cognifee, and of this fort is a fine Sur cogwifance de droit.tantum,.
when the party that doth levy the fine is feifed of the thing, and hee
to whom the fine is levyed hath no freehold therein but it paffeth by
the fine : and a fine Sur Done,Grant, Releafe,on Confirmation,which is-
afcer this manner. Et eff concordia talis [c. quod preditt A, conceffit
et reddidit tenement a pradicta cum pertin’prafar’ Biet hared: fuss d#ran=-
te vita ipfius A.Et praditt. A Warrant’ prad'cum pertin’ prafar’ B. ¢ ha-
sed fuss toravitaipfius 4.0rthus,Et eft,Grc.quod prad A.conceffic prad’ Vidéinfai.
B.tenementa,civc. Habend eidems.B.pro termino vite [#2.0r thus, Ez eff,.
&rc. quodprad’ Awrecognoverit tenementa praditk cum pertinen’ effe jus.
ipfins B. & ille ei reddidit in eademcnria habend’ c. Ox a fine Sur
Doney on Grant. et Render. Which isthus,.Et eff concordia talis, fe.-
gnod predith A. recognoverit, &c. ntilll que idém B. haber de dono
praditt’ A. et ilbremifity c. Et probac pradicE B.conce/fit tenementa:
pradict cum pertinen’ prafar. A Etill: ei reddidit in eadem Curia bu--
bendum et tenend ycic. Andif thefe kinde of fines be not levied on
fuch Render made unto them that be in pofleffion at the time ofthe
fines levyed, the Cognifees muft enter orhave writs of Habere facias:
feifinam, according to their feverall Cafes for the obtaining of their.
poffeffions. But ifat the time of levying of fuch an executory fine
the party unto whom the eftate is- limited be in pefleffion of the
lands pafled, he fhall not need any weit of execution to put him in
pofleflion, for then the fine will.enure by way of extingnithment of ~
right,and doth not-aleer the eftate or poficffion of the Cognifee,
however perchanceit doth better it. Thefine Sur. comnfance de droit .
tantum, alfo doth ferve fometimes to make a!furrender, and then it
ts therein recited that the Gonufor hath an eftate for life, and the co-
nufee the reverfon : and fometimes ic.doth ferve to grant a Reverfi--
en, and then the particular eltate is recited to be in another,and that
the Conufor willeth that the other thall have the reverfion, or that
the land {hall remain to the'other after the particular. eftate fpent.:

a fine.alfo iseither fingle, whichis fucha fine by. which aneftate is
granted to the Cognifee and nothing granted or rendred back again

to the Cognifor by the Cognilee. Or it is donble, which is fich a -
fide as.doth contain a grant, and render,back again either of the fand -

ir:
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it,felfe.or of fome rdnt,common, or other thing out of it te the Cog-
nifor for fome eftate, limiting thereby many times remainders to
{trangers which be not-named inthe writ of covenant, which alfois
fometimes with refervation of rent, claufe of diftrefle, and grant of

the fame over, )
pxperiemia. . The manner and order of fuing out or levying ofa fine is thus.
Surde M5 Firfk, thereis an originall writfued ont, and this may be a writ of
Pines 18 .1 Mefue, Warrantia carte,de confuctudinibus et fervitiis, or any writ
» ﬁf;mfm “of right(forupon thefe or any other writ whereby land is demanded
(H7.2-  ormay be recovered,a fine may bee levyed) but the moft ufuall wric
ué.  whereupon a fine is levyed isa writ. of covenant. And whiles this
writ isdepending, for howfoever it be the common pradife to take
out a Dedsmus poteftatems and have the conufance of a fine before a-
ny originall writbe fued forth, yet the originall writ is alwaies fup-
pofed in law to precede the Dedigsus poteftatem , and therefore doth
and maft evermore beare Teffe before it, or elfe it is erroncous. After
the originall writ fued forth; thereis a Precipe, which is the tituling
©of the writ whereupon the fine is levyed, and the concord and agree-
Ament. of the parties, both which are fairly written(and that moft
-commonly in parchment:) after this, the partie or partics that isor
are to knowledge and levy the fine is or are to come in per-
fon before him or them thac have power to take the fame conufance;
:who are to take notice of the petfons, that if there be any wo-
'man that hath a husband amongf the conufors in the fine , they doe
-examine her whether {he be willing and doe it freely without com-
pulfion of her husband. After this,all the partiesthat are to levy the
fing are to declare themfelves before the Judges or Commiflioners
(having power to take the fame conufance) to be willing to pafle
.their right in the lands according to the agreement,and to fubfcribe
their names or markes to the concord ; and if it be taken by a fpeci-
all Dediuns poteftatems, it isto be returned and certifyed underthe
hands and Seales of the Commiffioners into the Gourt of Common
Dleas, that it may bethere recorded and finifhed. And chere the par-
ty Conufeé is fitlt to compound with the King for his licenfe, for
which he is to pay the Kings filver, and thereof he is to have an en-
try on the back of his writ of Covenant, and then heisto have it in-
rolled by the Caffos brevinm,and upon thigroll the Proclamations
are to beindorfed : after this, itis to be brought to the Chirogra-
phers,who is firlt_to make that Note thereof that is called the Note
.ofthe fine : and hereupon ifit be a Remainder, Reverfion, Rent or
Scignioric whereof the fine is levyed the writ of Quidjuris clamat,
Per qua fervitia, Quem redditum reddits as the cafe requireth, muft
be fued forth, And after this, the Chirographer isto enter the fine
-ofrecord to ingrefle jt, and to make and to deliver the Indenturés
zthereof unto the Conufee, and if it be a fine with Proclamations, it is
B ; o o

4. The manner &
order of levying
ofaFine,
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to be proclaimed openly in the Court of Common Pleas once every
one of the four termes next after the ingroffing of ir, (and it was to.
be proclaimed within the County where theland did lye at everyaf~
fifesand feflions the nexe yeere afterthe ingroffing of it,, but this it:
feemes is not neceffary now)and the next terme after the ingroffing:
of it the contents thereof are to be recorded in a Table (made for
that purpofe) to be fet: up inthe court of Common Pleas at Weit-
minfter in an open place all the terme time, and {o alfo at every affis
fes, the fine may alfo beinrolled and exemplifyed.. . -
AFine isa Record as of great antiquity, fo of a high nature, great ﬁ;:‘;‘:g gf
force, and much credit and efteem ; and it isnow become and ferves 1. co.13."
for-a formall conveyance of land, and one of the common affurances ;.2"35%
of thekingdome, forby this meanesa man may convey his landto ~
another in fee fimple, fee taile, for life or yeers, with refervation of
rent alfo, Itis thereforecalled a Feoffement of record, for it doth.
countervaile a feoffement withdivery of fefin in the country,and it in--
eludeth all that the feoffement doth; and: worketh furcher of his own-
nature, and it isindced for many purpofes the beft and moft excellent:
affurance of all others, forby the ancient common faw it was fo high.
abarre,and of fo great force, and offo ftrong a naturein it felfe,that:
it did conclude and barre not onely fuch-as were parties and privies-
thereto.and their heirs, but all others of full age, out of prifon, of-
good memory,and within the four. Seas the day of the fine levyed, if
they did not make cheir claim withina yeer and a day.. And itis fill.
of that force, albeit it be fomewhat enfeebled by fome Statutes,that .
either it pafleth all the right and intereft of the Connfor tothe co-.
anfee,or elfe it worketh by way of extinguifiment and eftoppell,and..
doth perpetnally barre-the Conufor-and his heires of all prefent and.
future right and poffibility of right or other collaterall benefit to.
the thing whereof the fine is fevyed, And if it be a fine with Procla-.-
mations it doth in time become a perpetuall barre to all others alfo,.
that have right, except they doc rake ¢are to prevent the barre by.
theirclaime, a@ion, or entry, wichin five yeers afer the proclamati--
onsended. And it barreth Fritailes peremprorily- whether the heire -
do claim: within five yeeres or not, if he make his elaime by him that.
levyed the fine. . : =
Any petfon male or female, body fole, or corporate, that hath ca- weg.symb:
pacity to grantyoris able tobe a grantor by a deed, may levy a fine in bis Tra®-
17E. 3,52,
law, which the Judges or Commiffioners that take the conufance of ‘;Q‘g Pi
fines ought not to-admit or receive, and yet if they doe admit them, 731 Pok "
and a fiae be levyed by fuch perfons,the fine is good and unavoidable, Je&24Fiesws
Fityi-non debes fed fallwm walet : and of this fore aré mad men, Juna- See ingrans
tikes, villaines, Ideots, men that have the Lethargy, doting old per- ‘;’;E’ﬁ:’,},?'
fonsthat want difcretion, drunken men, gnd men chat are fosced to

...
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it by threatning,imprifonment or the like,alfo fuch as are bornblind,

‘deafe and dumbe, buma man that becomes fo accidentally may be re-

wceived and ought not to berefufed, Alfo-perfons attainted of felo-

ny or treafon ought not to bee received to levy a fine, but fuch per-

Jons being admitted to levy a fine, the -fine will be good againft all

perfons but the King and the Lord of whom theirlands whereof the

fine is levyed, are held for their times:but perfons waived or outlaw-
~a178.3.33, ed in perfonall a@ions onely ought not to be refufed, 2 Alfo Infants
Cromp.Jur+ gughtnot to be received to levy afine, andyet ifan Infant be ad-
35" mittedto levy a fine,and he doe not avoid it by writ of error during
his minority{as he may if it be not a fine S#r Grant & Render in taile

or for life, the fine will be good for ever againft him and all others.

sperk:Se. b And if he die during his nonage,before be hath avoided it, it feemes
Toyes 210 hisheire cannever avoid it, and yer upon this point the Judges of
etper Ju: the Common Pleas have been divided ona folemn argument , and of
tmin this Jult. Ded.in 17 Lac. made a Quere, £ Alfo women that have
private. _ husbands ought not to be admitted alone witheuit their husbands to
Tevs. levy fines,and yetif fuch 2 woman alone levy a fine of her own Jand
;7Akff-91-53- fhe hath in fee fimple, and herhusband doe not avoid it (as he may

Perk.Sel, . [N . " s . N

To.20, if he will)by writ of Ertor, entry, or otherwife during her life, or af-
€o.7- 8 ter her deathduring his own life, if he be tenant by the Curtefie, this
is now a good fine, and will bind her and her heires for ever, except

fhe be anInfant at the time of the fine levyed, and her husband hap-

pento die during her minority, forthen in that Cafe, if it be nota

tine 8#r Grant ¢& Render to her in taile or for life, {he may avoid it

during her minority, but if the coverture continue uncill her full age,

in that Cafe fhe cannot avoid it except her husband joyn with her in

. it, but the husband and wife ought to be received together to levy a-
Wen symp. Ny fine of her land, If fuch perfonsas are civilly dead , as Fryars,
part-2.3¢@. Monkes, and the like,be admitted to levy a fine, the fine is void, Buc
g;‘;f;’;";, fuch civill bodies as have abfolute eftate in their pofleflions, as Maior
Co.11.78. and Commonalty, Deanand Ghapter, Colleges, and other Societics
dilen Col- corporate may: levy fines of the lands they hold in common, even by
legecalee  the Common Law, and fuch fines are good, but Ecclefiafticall per-
fons, as Bifhops, Deanes, Malters of Hofpitals, Parfons, Vicars,

-« Prebends,and fuch like, are by divers Statutes reftrained to levy fines

~of cheir fpirituall inheritances,

. " Any perfon that hath capacity totake by grant,or may be 2 gran.
3E5 % tee by deed,may take by fine and be a conufec therein, as any perfon
soE3s.  male or female,of full age or under age,whether it be a Feme Coverr,

4E 3.62. . . . gt
madde perfon, lunatike, Ideot, any. perfon in prifon, orbeyond the
Sea,alfo any perfon attainted of felony or treafon, or outlawed ina-
ny perfonall ation,a Baftard, Clark convi&; or Alien, may be co-
P onds .S nufee in afine, and a fine levyed to fuch perfonsis good, ¢ AlfoCor-
Dyer 188~ porations fpiritwall and temporall may be conufees in fines,and fines
B4 levied

7
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Jevyed to them are good, but before the ingroffing of fuch fines there
goeth alwaiesa writ to the Juftices' of the Common Pleas, %md
permittant finem illum levari,” But fuch perfons asare civilly dead, as
Fryers, Monkes and the like, cannot be conufeesin a fine, and there-
fore afine levyed to fuch perfonsisvoid. .o
The names of Cognifors, and Cognilces in fines muft bee Weft Simb..
certainly  fet downe, and they muft. for che moft partbee de- e g
feribed by their right ‘names of Baptifm and Surname,whether they
be King, Princes, Dukes, Marque(fes , Earles, Vicounts , Barons,
Lords, or Knights, whichbe names of dignity, but fome of thefe are
fometimes defcribed witheut their Surname, as Georg” Comes Salop. -
Ishannes Dux Lancaftr,or whether they be Efguires or: Gentlemen,
which be names of worfhip and honour, But thefe addicions of
names of dignity and honour given to fuch perfons or any others,as-
Bithops and the like, are ufed in fines racher of curtefie then of necef-
fry, forthey are not neédfullin fines. 'Bur incafewhere there bee
two of one name it is fafe to make fome addition by way of: diftin~..
€tion, as Sesior and fumior and thelike, - 1 - , SR
If a woman living her fict "husband, take a fecond husband and 7Ha. 22
with him and by his name knowledge a fine; it feemes this is void be-
caufe of this miftake , but if a woman with her right husband, by a
wrong Chriftian name, levy a fine fhe is concluded by it, and cannot-
avoid it during her life. ¢ And yet if a'fine be levyed to a man and 2t Affplre
his wife by a wrong name,as to 4. and Sybik his wife , whén her
name is /fzbell, this 1s holden to be void. fBat if a fine be levyed.by fE.NB.ra
awoman by the name of Aargery when her name is Margarer, or é‘égj;f;?f"
by the name of Agnes, when her name is Anne, it feemesthis fincisa
good fine. :
1. Tn refpe@of  ¥he Perfons or Judges before whom a fine is to-be levyed are of wea. siub.
theperfonsbe-  two forts, for fome are Judges onely at the time of the Cognifance , ubi fipra..
fore whom it is. and Certificate thereof, and othetsare Judges o whom the Cogni- )
“3““"’;"“%; fance is to be certifyed, and before whom it is to be recorded. The
‘C;(oa:s &t Pelm fuft fort are fuch as have power to take fuch cognifance , eitherex-
chore whom  officio,and by virtue of their offices, or by fome commiffion. generall
and where it is or fpeciall granted unto them by the King out of Chancery; £ as all ; vy, 1.
recorded.  And orany two of the Juftices of the Common Pleas may in open Copg £ = Sta.
m‘“l’ﬁ‘“"s take knowledge of fines and record themiby virtie of their office. 2°DC2;1¥54.
YEE M h Or the Chicfe Juftice of that Court may by the P i £ Cromp. Jat.-
fance of fines or ha y by the Prerogative of his Cromp-J
record them.  place take cognifance of fines in any place out of the Court , and cer-
And. where.  tify the fame without any writ of Dedimus Poteffatem : i and {0 alfo i Statrg
ﬁ\nd h?}v, ftbe asit feemes may. two of the Juftices of that Court with the confent E:B Broos -
fony shexeir "~ of the relt:orone of them with a Knight(bu this.is not ufual at this” ">
day,)k Alfo Jultices of affife by the generall words of their Patents { Dyer 224
may take & certify cognifances of fines without any;fpecial Dedims Eroo. Fines ».

Pore(tarem, but at this day they doe not ufe to certify them. withoue **°
a..
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afpeciall writ of Dedimnus poteftatems.  And fines ‘have been levyed
T _before Juftices Errants. '
compdar.  Alfo cognifances of fines are taken by a fpeciall- writ iffuing out of
g2-F. N5 the Chancery called a Dedimus Poteftatems, whereby commiffion is
s36.F.G.  given in divers Cafes to a private man forthe fpeeding of fome AQ
appertaining to a Judgeupona furmife that the parties that-are to
doc the fame are not ableto travaile, and by this wric upen fiich a
furmife,power may be given to any Serjant at law alone, or to-any
Knight and Gentleman together to take the conufanee of fuch per-
tcuria 19, $ONS; and they may by virtue thereof ‘take the fame ! either of all or

9

Dedimms porfias
temy  quids

&4 El17. fome of the parties; ™ and that(asit feems) in any place dccording-

m Dyer.220,

B ear, 1y: o Buta Jultice or other perfon being cognifee in a fine may not
take the cognifance thereof himfelf.- And all thefe thae have pow-
_er to take the conufances-of fines-are to take great heed of whom

they doe take the fame, and whom they doe admit’ to-make fuch co- -

o34 M6 nufances before them. © And therefore they are to fee that they
19 Broo. . . . .

Fines11. - know theparsies that are to be Cognifors, that they fuffer netone

SC;°;‘§-I“" man to make a tonufance in another mans name, and that they doe

not take any conufance from any perfon prohibited by law, for mif-

demeanors by fuch perfons herein are punithable in the Star-Cham-

4183 Dero PAnd ifthere be any woman that hatha husband that doth

jHow joyn with her husband in the conufance, the Tudges or Commiffio-
erK.-

sems3. ners muft take care they doeexamine her whether fhe be willing, .

Po&erSt. and doe part with her right in the land willingly or by compulfion
PISOMP of her husband, for albeit {he be made to doe it by compulfien of her

hasband yet hathfhe no way to relieve her felfe when. it is-done.
gStar-22.EL g And after the Commiffioners have taken the fame cognifances by
ﬁ??oa Y- Dedimns Poseffatem they are to certify the fame trulv, and the day
»Dyer 320. and yeare when it was eaken, and not another time(for this may be
S Tu- 2 mifdemeanos punifhable in Starre-Chamber) and to return the

commiffion intothe Court of Common Pleas under their hands and

feales within a yeere after the taking of the fame conufance, at the -

fregiftor. fartheft,! And ifthey refufe to return or certify it, the party grie-
‘:f;;i,N'B' ved may by a writ called Cognitionibus admirtendis ox a Certiorare

" compell that Gommiffioner that hath it in-his cuftody, or his ex~
sDyer246. €cutor or adminiltracor ifhe be dead, to cortify ir, *But if any of
3o the cognifors happen to die beforc it be certifyed, then it cannotbe
134. certifyed at all,for it cannot now be made a good fine, * And fo alfo
sjer 0. (35 fome hold)if the King die, * But if the Kings filver be entred-
Ez244,  in paper or upon the back of the writ of covenant(as the ufe is)and
445 3.3% the party die afcer this, in this cafe the fine may goe on and will be

a good fine notwithftanding the deathof the party.

And Judges for the recording of fines be the Juftices of the corfion:

Cognitiohibus’ ad-
mitsendis 5- quids

Pleas onely, and therefore all cognifances of fines muflt be certifyed. .

thither, for in that Courc.onely and not in .any other of the Courts
of

3
3



3.Inrefped of
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of the Fine is le-
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Of a Fine.. Cap. 2.

of Record at Weltminfter, or in other inferiour Court , or anciene
demefne, are fines to be Jevyed.  *But by fpeciall granta fine may 5o Afgl
be levied in a bafe Court.. ¥ And by certaine Acts of Parliament fines jscars. .
may be and are levyed in the county Palatine of Chefter, county Pa- S5 25,
latine of Lancafter, and county Palatine of Durefme, of lands lying s Biizc, 25,
within thofe places, And if any perfons doe take ccnufance of

fines other then fuch as before that have power, or any other perfons

or Judges fhall record fines, or they fhall bc'levyed in any other

Court or place then as before, fuch fines are void,

A Fine may be levyed of all things whereof a Precipe quod reddat gy 5151
lyeth, and of all things whichare inheritable and ineffe at the time g-C-'il;We&;
of the fine levyed, whether the thing be Ecclefiafticall and made tem- Tiag of -
porall or temporall. As of an Honor, Manor, Ifland, Barony, Ca- Fines e,
{tle, Mefluage, Cottage, Mill, Toft, Curtilage, Dove-houfe, Gar- e?’aoﬁ':ioq
den, Orchard, Land, Meadow, Pafture, Wood,Underwood, Chap- gFdecds in-
pell, River, Chauntry, Corrody, Office, Fithing,Warren, Fair,Reo~ =
1y, Mines, a view of Franke pledge, Waife, Eftray, Felons geods,
Deodands, Hofpitall, Furzes, Heath, Moore, Rent, Common, Ad-
vowfon, Hundred,Way, Ferry, Franchife,Seigniorie, Reverfion,Toll,

Tallage, Pickage, Pontage, Aquitaile, Services, Portion of tithes,
Oblations, orthe like. And therefore fines De bonore de S, or De
Maneriode 8. or De Caftro, ot De Caftello de S. cum pertines’ are
good. So fines De uno mefuagio, uno cottagio, #no molendine, with-
out. Aguatico ot Granaticoannexed are good. So fines De uno Tofto,
#no Curtilag. uno Columbario, wno gardino, uno pomario, decem acris
terra, decem acris prati, decem acrss paftura, decems. acris bofci, decem
acris [#bbofci, de Balliva five officio Ballivat' de D. de Cufpod, five offi-
ciocaftod, de B. de cuftod.parci & forrefia de D, de officio fenefcalcia
de S.cam pertinew, decems acris bruere, decems acris more 5 decem acris
Hnearia, decemacris marifci, decem acris alneti, decem acris rufearic,
are good. Alfo fines maysbe De wif. Fran pleg. libertate & franchefis
in D.Wardis, Maritagiisy Efchaet. catall felenummnviar, extrabur. de
catall. fugitivornm sutlagat. attinit, de feriis, Mewcat. wrecco marin,
Or, de reftoria Ecclefie parochialis de M. or, De decimis granorum,
garbarum et fani eidem Relloric (peétan’ 5e.Or, cum omnibus de-
cimis grancrum.garbarum, et fani eidem reShoria fpeSan’. Ory de doci-
mis garbarii ad ecclefiz de M. qualitercungue (peltan. or de emnibus ci
omnimod’ oblationibss,decimis granoris,garbarit.faeniy lane, liniy cana-
bissporcellor nm, aucarnm,agell, 0o, aliis emolumentis quibnfcung;
[pectan’s crefeen'’sfive exiften’ cum pertinen’ in D, Alfo fines may bee
De cilio Salium, plumbarnm, ague [alfs puteo. Ot , de theolonio, [Fal-
lagio, picagio , pontagio,infra Burgum de D. Or, de guodam corrodio
snins panis, unins lagena cervifie pro omnibus hominibus in D, Or, de
chimsinio de pifcaria, ot de libera Warrenna, or de frankfoldde franche-
fiay orde nundinisde D, [ingulis annis adfefta de M. ibidem tenend .
) Mercat



Cap. 2. Of & Fine.
Mercas’ de D.. Quict, five Libero paflagio nltra aguamde D. Or, de
communias OT de pARNra pro omnibns animalibus,0t pro omnibys averi-
is, 01 de paftwra pre decem ovibus, 01 pro decem bovibus, equis, vaccis,
orsisy(padonibusy e, Ot de communia pafinre quod pradict” M, B.ba-
bet & babere (olehat pro ommibus averiis [uss in centum acris terva ipe-
fins I. A.in D, or de advocatione ecclefiade D, or de advocasione ter-
tia partis ecclefie, e, or de refborsade D.or de advocat. prafentas, -
donat [ibera difpafitigne, &5 Inre patronatus Ecclefiz de D. ot de Patrs-
nagio cumadvocationg vicaria Ecclefia de D. & capell, eidé redtorie an<-
#ex",01 de tertia parte.advocationis ecclefiescie,0t de medietar’ advocat.
Ecclefie, ot de advocatione medietatis Ecclefie, ot de medierate, or de -
tertia parte me([uagii, decem acris terra, or the like, and thefe fines -
are good, Alfoa fine may be de bomagis, or de feod’ militis, ot de u-
nofeod’ milit" in D, or de]zrw'tio unins paris calcarium deanratorams,-
of de [ervitiainveniendi hominem eqmitem ot peditem ad enndem vel ad’
equitandum with the cognifee in exercitn Wallia Ge. ot de minera
plumbi & cajnfcungue generis metalis, ox. de proficuis officii, of de pro- -
ficwa molendini, ox de gurgite, ot cur(n dqas currend. a loco
vocas’ H. infra & per terr’ woc K, ad molend, wvosat” B. or
de wera five veda in D, And fines of allchefe and fuch like things are
good, but . a fine that is levyed of a thing not certain, as de rene--
mexnto Ot de hereditamsento,or the like,is void.
syE344,  AFine may beof a rent charge which had no being before, ot of
18423, 1 chief rent or other rent which had a being before,but not of annui- -
WetSymbi-py and a rent will pafleby the number of the things to berendred, -
as De decem librat decemmarcat, fex. denar’ or quingue folidor’,or 5-
9 obolarie; As Precipe A. quod reddat B.con.c¥c,de 4 librar reddit,
& red dimid’ wnius bibre piperisy acreddit, unins paris chirothecarnm, .
Sagitte barbata,univs par’ calceorit mnins vomeris,1 Jib.cera,11ib piperis,
1.0sb cmmini,i Clavi Gariophylli, rof« rube, 1 acus & Fili\ quarterii -
Jrumentis unins quarteris bordei, 2 Bracei caponum, 40 Gallorum , 26>
Gallinarum, mille ovorum et ancarum. An Honormay paffe by the
name of a Manor, or by his own proper name, -as De horore de -
Tickbill, orde manerio de Tickhil}:fo other things may moft of chery -
pafle by their own proper names, as de caffro vicecomitatus de S In--
Jula de D. Hundred, de D\ Burgo de D, . N
A Manor may paffe by his proper name without ‘naming of the -
town or place, townes are places wherein it-doth liey as de maneris -
de D, com pertinen. . 5 7
Other things may paffe in fines by thefame dames they are grans:
ted in deeds, as de fcit.ambit” et precind uuper Monafberiide D. Scita -
Maneriide D.Grangiade D. Parco de D. prabend de D
s apes, A Caftleor Hundred may be parcell ofa Manor and paffeby the -
28.3.36. mame of the Manor whereof they be parcell, and one Manor may be--
;;i‘xg.kfé,- parcell of another Manor, and paffe by the name of that Manor, oz«
5 . &

39 Bid.gs-



14 Of a Fine. Capa.
. - hold is good in this refpe@ - - buc ‘hee muft take heed of a forfeiture
Forfedwre. o this cafe, for if tenant for life levy a fine Sur Cogmifanc’ de droit
come ceoy Gc. to a fkranger, or levy afine fir Grant & Releafeto a
ftranger, to hold to the cognifee for a longer time thea for the life of
. the tenant for life, howfoever in this cafe the fine be a good fine, yet
thisis a forfeiture of the eftate of the tenant for life, where(_)f he in
reverlion or remainder may take prefent advantage, And yet if [ug’h a
- tenant for life levy a fine (wr Grant et Releafe,to hold to the cognifee
- for the life of the tenant for life, or grant hiseftace by fuch a fineto
_him in reverfion or remainder;orby fine ; grant a rent out of the land Y H12
for longer time thenfor his own life,in thefe cafes the fine is g00d,& Co.a. 545,
_thereis no forfeiture of the ftatelof the tenant for life. So likewife if a %
fine be levyed to a tenant for life by a ftranger,who doth thereby ac-
knowledg all his right to be in the tenant for life,& releafe and quite
claim to him & his heits, & go no further, thisis a good fine,& no for-
- feiture ofthe eftate of the tenant for life, for his eftate is not changed
~thereby, and it may enure to him in reverfion, but if the ftranger fay
furcher in the fine Come ceo que il ad de fon done,this is a forfeiture.
But if neither the cognifor nor cognifee be feifed of any eftate of ¢, 5. ;45
Areehold in pofleffion or reverfion of thelands whereof the fine is 3.8, su.
levyed at the time of the levying of the fame,buz have only a leafe for $%5: "
yeares, or not fo much, the fine is void and of no force astoany e- sity. 4
{tranger, howfoever it may be good between the parties by way of e
_Eftoppell. Andcherefore if a leffee for yeers, or a diffeifee,or one
that hath right onely to aremainder or reverfion leviea fineto a
-ftranger that hath nothing inthe land, this fineis void, or at lealt
.voidable asto, and by anyfranger thereunto, and he that hath
caufe may fhew that the freehold efiate and feifin of the land was
inanotherbefore and ac the time of the fine levyed, and that Par-
tes finis nibil habnerunt tempore levationis finis.  And by this avoid ic,
And yet a vouchee after he hath entred intothe warranty may lev
afine unto the demandant, but not-to aftranger. And.a diffeifor
may levy a fineto.a ftranger that hath nothing in the land, and this
is 2 good fine, for he hath the fee' fimple by wrong in him., “Alfo the
iffuc in taile may be barred by way of Eftoppelhby a fine levyed by
Ancefter being tenant in taile, albeit neither conufor nor conufee
have any eftate of freehold in the land. # A Joint-tenant, tenant 4261, 8.2
in Common or Coparcenour,may levya fine ofhis parc to a ftranger, Dyer 3
and this will be a good fine, Asd fo'alfo as it féemes may one Co- Flow, 375."
., Pparcenour or tenant in cemmon to another. 3;3‘384 13
, One fingle member of a corporation aggregate of many cannot 1 E- 4.66
levy a fine of the lands of the corporation, as the Maior or Mafter of ’
aCollege cannot levya fine without the communaley,or his fellows,
&c. But fuch perfons may levy fines of the lands they are folely
Aeifed in their own right ‘as other men may doe:

~Eftoppell,

-

Such



Cap. 2.  Of a Fine.
Co.r1.78, Such as have eftates of frechold in Bcclefiafticall lands in theright

of their Churches, houfes, &c, as Bihops, Deanes, and Chapeers, .

Prebends, Parfons and the like, may not levy a fine of fuch lands, for
if they doe it will not bind the fucceffor.
sarsrm, e that hath ancltace of fee imple inlands in the right of his
s.chap.28.  wife ought notto levy a fine thereof without her, and if he doe,thee
P E& 2 and her heires may avoid it after his death,  Alfo he that hath an

Broo.Fines  eftate of lands given in taile by the King, or by the provifion of the

121, Stat.

1208 ch, King, ought not to levy afine of this land, for itis void as againft -

36, Cos.% the iffue in taile and the King:  Alfo he thathath an eftate of lands

5 chapao, that are prohibited to be fold by A& of Parliament onght not to le-
vyafineof fach land. Alfo (hethat hath aneftate of lands of her
husband, or of any of his anceftors affured co her for her Jointwme,
Daower, or in taile by the meanes of her husband or any of his ance.
ftars, may not levy a.fine of this land, for if fhe grant a greater eftate
then for her own life this worketh a prefent forfeiture,

weksymbs - In the concords: of Fines fome thingsare to beregarded inthe

ubiftprr  manner and forme, and fome things in the: matter and fubflance,

Co,s.3¢. Firlt, when a fine is levyed to divers Cognifees the right fhall be li-
mited to onc of them. As ifafine be levyed by A.to B.and C. it
{hallfay, Quod preditt’ A. recognoverit tenementa praditt effe jus ip-
fins B. wt 18’ gue didems B, et C, habent; Gc.  Butthe Kings tenant
may acknowledge the right to be indivers, Secondly, the (tate fhill
be limited to his heires onely to whom the right is limited, and not
to the heires of all the cognifees, as thus, Owod praditt’ A .cognoveris
tent’ prad -c.effe jusipfins B. ut il quu iidem B.-¢ C, babent de dono
predic A, & il remifis & quiete claws’ de fe & hared’ fussprafas’ B.
et C. et hared ipfins B. ¢c. The releafe and warrantie maft be
from the heirs of one of the Cognifors, where there be more then
one, forina finefrom divers the fee és fuppofed to bein one onely.
And therefore it muft be thus. Qaod predict’ 4.5 B. cogn’ ¢ ill ves

wifit (¢, de fe et hared ipfins A. Eveidem Ao et B. concefferunt profe

et bhered ipfins A. quod ipfi Wir' tenementa (e, ficontra [e et hare-

desipfius A. dmperpetunm, Butif the finebe of landsin Gavel kind -
contra. Fourthly, the Concord need not to rehearfe all the fpeciall-

names of the things contained in the writ, - but itis fufficient to fay
Tenementa pradita, asguodpradill’ recognoverit tenementa pradiéta,
¢, Fifthly, as a Concord cannot be without an-originall writ, fo
it muft parfue . theoriginall writ and cannot be of any forain thing,
4vfuch a thing as is not centained in the writ, exceptit becon-
fequent thereunto, as when the writ is of land, there may be inthe
concord of a rent out of this land, but there may.be more thingsin
the Precipe then are named in the Concord. Anda Concord may be
with an exception of fome. part, but this exeeption muft alwaics be
of fuch things whereof the writ will lic arid are mentioned therein,

muft ¢

¢- Inrefpe& of
the Concord
and matters
touchingit,
And what con= -
cord or agree-- -
ment may bee
made by Fine
ornot, -



16 Of a Fines Cap, 2,
muftbe eertainly named,& muft fucceed the thingsout of which they -
be excepted, as“Precipe A, B. quod teneat CoD. convenc’ Gc.de mane-
viode D. cum pertinen’ inC. (except’ uno mef[uagio, duabus acvister-
re, et advocatione Ecclefiz de Cicoc. Et eff concordias o, quod pred A.
cogn’ tenementa pradick cnms pertinen’ (exceps.preexcept.) Andin all
thefe and fuch like cafes, as before where the.concord is not formall,
 the Judges ought not to receive the fine nor fuffer it to pafle, but.if
they doe and thefide be finithed, it cannot afterwards be avoided
by writ ot errof or otherwife for thefe faults, = .

The Concordand agreement may be made of an eftate in fee fim- 2‘;,‘{,‘“{,:?-,
ple, fee taile, for life, or for yeeres, it'may be alfo of divers remain- ver exam.’
ders, and that to them that are no parciesbut ftrangers to the fine. g’;g;_’;g"‘;
It may be alfo fingle or double ; witha render back again of fome Broo.Fincs
eftate in the fame land or fome rent out of it, fo asa Concord may **°-
have in it arefervation of rent, a claife'of ditrefle; or Nomine pene,
and a warrantie. ® And therefore if 4, levy a fineto B. Swr.cog-? BrooFines
nifance de droit come ceoyege, :And B. by the fame Concord doe grant Co.s. 33, -
and render the land back againto 4. for life without impeachment plo%-435..

of waft, the remainder to C. the wife of A. for her life, the remain- cgﬁr'.z;g:
Yointures - derto 4. and his heires, thisisa good Concord and by this devife
S a Jointure may be and is oftentimes made toa woman, Andifa
Leafe. man would have a leafe for life oryeers made of land by fine, the

leffee muft by the concord acknowledge the lands to be the right of
the leflor(who is feifed of the land )as that, &c, And then the lef-
for muft grantand render the fame land back again to the leflee (the
conufor in the fine) for life, or fora certain number of yeers as the
agreement is, refetving a rent with claufe of diftrefle, and this is a
good fine, and a common devife for this purpofe. But if the leflor
be tenant in taile, it feems. this fine will not bind the iffue in taile.
And yet if A.tenant intaile, and AV, doe by fine acknowledge the
land to be the right of a Rtranger, as that, &c. and then the ftran-

ger that is cognifee doth grant and render the land againto N. for
life, or yeers withclaufe of diftrefle, &c. and then grant and. rendee
the reverfion to the tenant in taile, thisis a good fine, and will barre
the iflue in taile alfo, and will likewife pafle the rent and the rever.
fion to the tenant intaile, So ifa Stranger that hath nothing in
the land levy afine Surcognifance de droit come ceo que il ad, &c. To
him in remainder in taile depending upon an eftate for life, and the
cognifee by the fame fine render to the cognifor for tenne yeersto

begin at Michaclmas following and dieth,and all the proclamations

are made afterhis death; and the tenant for life dyeth after the time

theleafe is to begin; thisis a good fine,and fo 2 good leafe to barre

gheifluein raile,  .» o, :

If 4. B, and C. levy a fine to D. and D. render the land back a- Weft.Sym.’

gainto 4. for lifc, the remainder to B.in caile, the remainder to C. Pt

5 n



Cap. 2. Of a Fine.

in taile, and the remainder to a ftranger in fee, this or any fiich like
concord as this is good, Andif 4 and B joyne in afine of 2 me-
fuage to € and D and to the heires of C,who do grant and render 2
charg of 30l.ont of the land to A for hislife,to begin after the death
B,to be. paid at the fealts of, &c. Provifo femper quod pred® conceffio

pred annmalis reddic’ 301 nonaliqualit’ (e extendat ad onerand perfo-

1] 24. Eds
3.27, Bro,
Fings 108,

2] Co. 24 in
the Lord
Cromwels
cafe, N
3] 24 Ed.3,
26,14 H, 4.
31. Dyer
59..33> 343

41 Co. 633

nos 4P C ¢ D, fed tantummodo ad oner and dic¥ mefuag tota vita
ipfins A, and then they grant and render the mefuage to 4 during
the life of H. the remainder to be in taile,the remainder to the right
heires of B, thisis a good fine. But in fucha fine fur grant & ren-
der, thefe things multbe heeded, 1. Nonemay take the firft eftate
by the Concord, but the Cognifors or one of them. And therefore
if 4 knowledge a fine to B,and B render and grant the land to
A. Habendnm fibi & E. uxori ejus and the heires of their bodies.
So if the husband levie a fine of his wives land, and theCognifee
grant and render the land to the husband and wife, this is nota
good Concord,” 2, The render of the Rent muft be to one of the
parties to the fine,and not to aftranger. 3. A man cannot referve
a leffe eftate to himfelfe then fee ; And therefore if A4 knowledge a
fineto B,and B render to A in taile the remainder to himfelf for life,
this remainder is void. So if .4 by fine knowledge lands to B, and &
grant and render the land to the Conufor in taile, the remainde, to
j in taile the remainderto B in fee, the limitatior of this eftate in
a

ile to B is void, and he can never have execution of it. Soif

A knowledge the fands to B, and Bdoth grantand renderto ¢
for life. 4. The agreement muftbee poffible and fenfible, for if
there be three Conufors in a fine, and the Conufee render to one of

' them for life or yearesa rent, and grant the reverfion to another

57 44. Bd,
3.32.27H.

8.24.

*Co. 3.5.
#aper Lit.
353.5-38.

Plow. 248.

27 5o-B.3.9
37 Co05+38,

of them for life or yeares rendring a rent, and grant the reverfion
in fee or in taile to the third, thisis nota good Concord, 5. There
can be no condition or claufe of re-entric for not payment of rent
inferted into the Concord, and yet fome hold a fine levied to one in
taile. upon a condition with a remainder over is good. (* ) And
fuch Concords as thefe of the laft fort before ought not to be recei-
ved, and if they be received, the fine in moft cafes may be avoyded
for thefe faults, butif afine bee received with a condition inferted
into the Concord, this isa good fine and'not avoidable by writ of
Error or otherwife. .

No fingle fine can be with a remainder over to any other perfen
contained in it, but it muft be to the Conufee and his heirs only.
2, No rent can bee referved upon a fine that is Sur Connfunce de
droit come ceo, GGc. but upon a fine (ur grant & render,or fur concef~
fit : only, forif onelevie a fine fisr cannfance, Gc, rendring rent,
this refervation isvoid. 3. Nofingle or double fine {hall be recei-

.ved with any covenants or other agreements then are before men.
‘ > ’ C tioned,

4
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Of 4 Fine Cap. 3,

tioned,but in all thefe cafes alfo when the fine is received and levied
it feemes it is good and unavoidable, and that only the remainder
in the firlt cafe, the rent in the fecond, and the Covenantsin the
laft,are void, and the fine good for the refidue. '

A particalar tenant, as for life, &c. cannot furrender his terme
to him in reverfion or remainder by fine, buthe may grant and
releafe it to him by fine. _ _

One may grant his tenements which H doth hold for life, and
which after the death of H, ought to remaine to him, to H,
for life, rendring rent with claufe of diftreffe, faving the reverfion,
and a fineof this forme is good. .

The manors and tenements contained in the writ may bee divi-
ded, as if a fine be levyed betweene 4 and B of twe Manors, and
B doth acknowledge allhis right of the faid two Manors to be the
right of the faid 4, as that which,&c. for which A doth grant and
render one Manor to B for life, with two parts of the other Ma-
nor which N holdeth in dower, to have the one Manor and two
parts of the other Manor to B for life, the remainder after his
death to 4 in taile,and that after the death of IV the third part thall
remaine to another. So ifa fine be levied of the Manor of G with
the appurtenancesby Aunto C, which 4 knowledgeth the right
in C, as that &c. and C granteth and rendreththefame ta Ain
taile, the remainder of the fourth part of the Manor towards the
Welk to the faid 4 and herheires, the remainder of another fourth
part towards the Eaftco 7. infee,and fo of the othertwo fourth
partse Or incertainly by 3. third parts inremainderto 4,5 and
C in remainder feverally, and thefe are good Concords.

If 7°and E his wife levie a fineto R, D and 7" C of divers,
Manors and landsin 4, B and C, and in the fine there are divers,.
grants and renders, and one grant and render is of the Manors of
Aand Band the lands therein to 7" and E, and the heirs of 7,
and in another render 100. acres parcell of one of the fame Manors
is_granted to E in taile, the remainder to the right heires of a
ftranger, notwithftanding this repugnancy, the Concord and confe-
quently the whole fine is good..

The fine muft bee levied and fued forsh.in that manner and order
as before isfec forrh, for if it be not fo,, but that there want an Q-

erder of levying “riginall writ, or if therebeone, it doth beare T2fe after the Dedi-.

ity and other mat-
2615,

muts Poteftarem, or the like, it will be 2 defe@ive fine, and either ipfa
fattavoid, or at leaft voidable by writ of Error,

It any one of the Conufors dic before the Conufance be certified
after it is acknowledged and caken, ;the fine cannot now beemade a
good fine, and yet if the Commiffioners (hall certifie this Conafance
with an antedate, and fo che fing be finithed, this may be a good fine
at the. common Law, but perhaps may bee avoided. by fentence in

the.

44 Bd.3,36,

44Ed. 3,45,

44Ed.3. 115
45 Bd. 3,12,

44, Af(Plg,.
11. Bro.
Fines 113,

N

Co: §. 38;~

See before;.

Dyer 2202
254, Crom,
Jur. 92.
Dyer 2464



Cap. 2. Of a Fine.

the Starre-Chamber. But if the Conufance bee certified and the
Kings (ilver paid to the King before the death of the Conufor,the
fine may be ingroffed and finifhed after his death well enough,and it
will bee a good fine, And if afeme fole makea Conufance of a
fine; and before it be certified and ingroffed fhee take a husband,
this will not let but the fine may be finifhed, and albeit it be recor-
ded and fued out in her name as fole, whereas in truth fhe is covert
and of another name, yet is the fine a good fine,;however in this
cafe it is not amiffe to get a releafe of Errors from her husband.

Wet. sym.  Lands that are bought of divers perfons may pafle by one fine,

wi fupra-, and then the writ of covenant muft be brought by all the vendees
againft all the vendors,and they muft every one of them warrant for
himfelfe and his heires, and fuch a fine is good. ‘

Dyer227.  If landslyein divers thires, it may be contained in one Concord

*5Ed4.33 and good enough, but there muft be feverall writs of Covenant in
every County, elfe the fine will not be good,

Co.3.788 It afinebe levied of Covin by a leflee for yeares, or life, ora Co-

7.5 piholder of purpofe, and with an intentto barre him in reverfion
or the Lord of his inheritance, this is of no force, and therefore #on-

Co.3.80. ¢laimee within five years will not hurt in thiscafe, So that it feems

;ie“;,?g;-m a fine or recovery may be covinous and avoidable for Covin as well

Degd. Nus as a deed, and therefore that a fine or recovery levied or fuffered of
fraud to deceive Purchafors or Creditors-will be void as to them as
well as any other conveyance. Soalfo afine or recovery levied or
fuffered in execution or purfuic of an ufurious contra@ may bee
void by the Statutes of ufury as well asa feoffment or other con-
veyance by deed. But a fine or recovery thall not be faid to be le-
vied or fuffered per ‘dm':ege, and avoided fer that caufe.

o 15“3:0 The Conufance of a Fine, and a Grant and Render therein {hall

fiion o be expounded and taken as a Charter or other conveyance between

Deeds infia parey and party,- becaufe it is a conveyance-upon Record, and not
asa writor judgment upon Record. And thereforeif 4and B by
fine knowledge the Manors of §, 7" and » to be theright of C,
and C dothrender the Manors of § and 7 to A by one render,
and after by another render limit 100. Acres , parcell of the Ma-
nor of § to B, this fhall be a good Concord, and be expounded
according to the intent of the parties, viz. That B fhall have the
100.acresy and A all the refidue of the Manor,

37H65.  If a fine bee levied to two men ¢ beredibus, without the word
[ Swuis % this is void forincertainty in a fine as it is in a deed.

Co. fiper M atine believed, come ceo gne il ad de for donehereby a fee-imple

Lieo will paffe without any word of heires, Andfo alfo it is in cafe of a

wverfus COmmon {C'CO‘_"CI‘Y. '

Wakeficlds .. Tf the lands be limited in the Concord of a fine to B for life, and

36Bliz. Co. after to the children of € begotten, and C hath at'the time of éhc
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20 Of & Fine. Cap. 2.
fine levied two danghters only ; in this cafe the fonnes and dangh- -
ters that are borne after thall take nothing by this fine, And no
Avermenr,  averment of intent wilthelpinthefecafes, And yet an averment
~  lieth upon a fine of the ufes thereof and of no other matters-as up-
- ona deed.
8. Whatperfons A fine at the common Law, or a fine without Proclamations was Stat. 18 ra;
fhall be barred by once a perpetuall bar to all perfons that had right and no impedi- 52 f:‘};:;’
2 :f é“liioﬁf calafr:;“* ment at the time of the fine levied,and that did not claime within a 316 Plow.
Andinwhatime. Veare and a day after the execution of the fine by poffeflion ; but H.; ok 24,
Ornot, Aud  Row thisLaw is changed, and this kind of fine will barre none but ! & 3. ch.
how.. fuch as are partics and privies thereunto. Buta fine by the Statute, chss
or a fine with Proclamations is now much of the fame virtue and
force asafine at the common law was, for by the Statute of 4 H..
7. it is provided, That every fine after the ingroffing thereof (hall
be proclaimed in the Coure the fame Tearme, andthe three next
following Tearmes, foure feverall daics in every Tearme ; which
Proclamations fo made,the fine fhall conclude all parties privies and
rangers, except women covert, perfons within 21. yeares of age,.
in prifon, out of the Realme, or of non fane memorie, (being no
parties to the fine) fo as they or their heires take their a&ion or
lawfull entrie within five yeares after thefe imperfe@ions removed, .
Saving to all perfons and their heires (other then parties). the right
claime and intereft which they have at the time of the fine,fo as they
purfue it by acion orentrie within five yeares after the Proclama-
tions, And faving to all other perfons fuch right, title,.claime and
intereft as firlt thall grow or come to them after the Proclamations
by force of any matter before the fine,fo-as they make their claime
or entric within five yeares after the fame grow due, or if at that
time there be any impediment asaforefaid, within five yeares ifter
the impediment removed. Andby the Statute of 32 H, 8, (which-
is an expofition of this Statute) it is provided, That all fines with
Proclamations-levied according to 4 H, 7. by any perfon of 21,
yeares of age of any fand, &c. before the fine levied entailed to
him that doth levie the fine or any of his Anceftors in pofleffion,re-
verfion,temainder,or ufe,immediately after Proclamations had fhall
be a barre againft him and his heires, claiming only by force of any
fuch entaile,, and againft- all others claiming only to the nfe of him
or any heire of his Eody., By which Statute it doth appeare that al}
the parties, to the fine Conufors and Conufees, whether they be fe-
mes Covert,men de non fane memorie,ot others,( Infunts only excep--
ted, who during minority may avoyd it) and whether they have a.
naturall orcivill capacity : & privies,viz.privies in bloud, as heires,
whether they be lineall or collaterall, or privies in reprefentation,,
as execators-and adminiftrators : and all ftrangers alfo, viz: all o~
tbers befides parties & privies that have or pretend any prefent right .
' oxy



Cap. 2. Of a Fine.

ortitle (except women covert, and the reft that have impedimetit
that doe make their entrie or claime, or bring their a@ion within
5+ years after Proclamations had,and thofe perfons excepted alfo if
they make not their claime, &c. within five yeares after the impe-
diment removed) all thefeare coneluded. 7, fo {hut and elofed up
together,for their right is fo extinct hereby, as they can never open
their mouthes or lift up a finger againftit. Saving to all others,
i. fuch as have no prefent right at the time of the fine levied, and
were excepted before fuch righe,title,claim or intereft as thal accrew
to them after the Proclamations upon any truft, gifcin taile, or o-
ther caufe, before the fine levyed, fo as they make their claime, &c,
within five years after their right firft accrewed if they have then no
impediment, or if they have, within five yeares after the impedi-
ment removed. _

Fora more full underftanding of which Statutes and this matter,
thefe things in generall muft firft be obferved, 1. That the perfons to
be barred by a fine are, 1 Parties. 2 Privies. 3 Eftrangers. The par-
ties if they be of the age of 21. years;are bound for ever by the fine,
and fhall have no time to claim to preferve their right. The privies
alfo, being heires and executors to the parties and voyd of impedi-
ment at the time of the fine levied, or not,if they claim by the fame
title that their Anceftor had that levied the fine, are barred for ever
by the fine, and fhallhave no time to claime to preferve their right.

+Dyers. T And thereforeif my facherdiffeife my Grandfather of land, and
paiche, 7. then levie afine of the land, and then my Grandfather die,and after
Jac. B % my Father die, by this fine I am barred of the land for ever. And
§7) Tin2t here note, (* ) that he that is a privic within the intent of 4 H.
B. Curia in 7 is an heire within the Statute of 32 H.8. Er fiv ¢ converfo. And
in Will. " that privies or heires in eftate and bloud, as he that is heire to whom
ca. |~ the land doth or fhould defcend are within thefe Statutes, and thall
be baired by the fine of their Anceftor of that land, And fo alfo

{hall privies in eftate that are not privies inbloud,. as where one

hath land in burrow Englith,and levie a fine of it;hereby the young-

eft fonne is barred. So if one bee tenantin taile to him and the

heires females of his body, andhe levie a fine, having a fonne and
daughter, hereby the iflue female is barred, and yet the is not the

heire of his bloud, But he that is priviein bloud only, and not in

eftate alfo,is not within thefe Statutes,neither thall he be barred by

the fine, and therefore if lands be given to a man, and the heires fe-

males of his body, and he hath a fonne and a daughter, and the fon

levic a fine and die withoutiffue , thisis nobarre to the daughter,

for howfoever fhe be heire of hisbloud, yet {he is not heire to the

eftate, nor fhall need to make her conveyance toit by him, The

{trangers that are to be concluded by the fine, are either; 1.Such as

have prefent right and no impediment(,: and thefe are barred th(lilin

3 ve



Of a Fine. Cap. 2.
five yeares it they make not their claime within five yeares after the
Proclamations, 2. Such as have prefent right, but have impedi-
ment of infgncy, &c: and theéfe are barred if they doe not make
their claime within five yeares after the impediment removed, 3.

Such as have no prefent but future right upon canfe precedent, and

" they are either without impediment, and then they are barred if
they claime not within five yeares after their right doth acrew ; or.
they have impediments, and then they are barred if they claime not
within five yeares after the impediment removed. 4. Suchashave
neither prefent nor future right at the time of the levying of the
fine by reafon of any matter before the fine, but whofe right grow-
eth either entirely after, or partly before, and partly after the fine,
and thefe are not barred at all by the fine, but they may make their
claime, &c. when they will. And parties, privies,and ftrangers to Plow.538.
fines that are barred thereby, are fuch as have naturall capacities or 337375
civill, for both thefe arebarred. And therefore it is held, if fucha
Corporation as hath an abfolute efkate and authority of his poflef-
fions fo as he may maintaine a writ of right thereof, as Major and
Communalty, Deane and Chapter, &c. levie afine of their lands, -
they and their fucceffors are barred prefently, but if a Bifhop,
Deane, or Prebend, without aflent of the Deane and Chapter, or
a Parforand Vicar without affent of the Patron and Ordinary had
levied 2 fine, this would net have barred the fucceflor ; neither
will it barre now with their affent, forthey are reftrained by divers
Statutes, So alfo fuch perfons are barred by the fines thac are le-
vied by others if they make not their claime in time, as if one dif-
feife 2 Corporation aggregate of land belonging to their Corpo-
ration, and after levie a fine of it with Proclamations, and they
doe not make their claime, &c, within five years, hereby they are
barred. 2. Where the Anceftor is barred by the fine, there for ¢q g 405,
the moft part the heire is barred alfo, And therefore if tenant
in taile be diffeifed,and the diffeifor levie a fine with Proclamations,
and the tenant in taile fuffer five yeares to paffe without claime,
&c. hereby he and his iffaes are barredfor ever, fo that the heire
doth fuffer for the laches of his Anceftor, 3. The eftates that thall be o, .104,
barred by thefine are eftates by the common Law, or by Copihold, 14
in fee-imple, fee-taile, or for Iife, ot foryeares, the eftatesalfo of
tenant by Stacute, Elegit, and of Gardeins in Chivalrie, and of Ex-
ecutors that have land untill debts and Legacies be paid, And ther-
fore if one enter upon, and put out a Copiholder of land, and k-
vie a fine thereof, and the Copihelder fuffer five yeares to paffe
and make no claime, &c, the Copiholderand his Lord both are
hereby barred forever.  Andif a leafe be made for yeares,and the
leflor or another before entrie of the lefee levie a fine with Procla-
mations, and the leffee doth not not make his claime,&c, within five

yeares
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Plow. 378, yeares, hereby 'the lefle¢ is barred of his intereft forever, 4. The
. ?ge; things whereunto thefe Statutes doe extend, are lands and tene-
124, ments, and nota Rent or other profic apprender out of the land,
and therefore if Ihavearent, commot, ot Eftovers out of land, or
‘a way over land, or powerto flf the land, and a fine is levied of
the land iv felfe, and I doe not make my ¢laime of my rent, &,
. within five yeares, yét I am not héreby barred of miy rént, &c,
And for thiscaufe it is, that if a tenant in ancient demefhe levie 2
fine of his land,and five yeares pafle, the Lord is not fiereby barred
to avoid it, fot herein he claimeth not the land but his ancient Seig-
Plow. Lod siorie. 5, The time in which they muft make their claim, orbring
fa‘}gfl;;i their a&ion that have prefentrightand no impediment is within
¢ five yeares after Proclamation had, and the timefor them which
. have impediments is within five yeares after the impediments re-
Dyens.Co. moved, 6. The time within which they muft make their claime
Plow 353, OrF bring their aGion whofe right doth happen afcerwards, if chey
have no impediment, is within five yeares after the time that their
right doth accrew,and if there be any impediment within five years
after the impediment removed. 7. The perfons whofe right is f2-
ved and preferved are mentioned in the firft and fecond Saving-of
the Statnze of 4 H. 7, ard they are ftrangers and not parties nor
. privies, 8, They that have benefit by thefirlt Saving of the Sta~
tute fhall have none by the fecond Saving, for he that will be with-
in the fecond Saving to have benefit by it muft be, * Another per-
fon, 2 The right muft come and acrew tohim firft. 3 It muft
.come to him after the fine and Proclamacions. 4 His right muft
Co.s124. be upon fome caufe or matter before thefine, . No fine thall
77  barre any eftate in pofleflion, reverfion, ot remainder which is not
develted and put to a right at’the time of the fine levied. And
therefore if one levie a fine of my land whilés ITam in poffeflion of
it, this fine will not hurt me. Soif the tenant of the land, out of
which I havea Rent or Common, &c. levie a fine of the land, this
» fhall not barre me of my Rent or Common, for I am ftill in poffef-
fion of this inthe judgment of the Law. Soif therebe tenant for
life the remainder for life, or tenant in taile the remainderin taile,
and the firlt tenantin taile or for life doe bargaine-and fell the land
by deed indented and inrolled, and after levie a fine to the bargai-
nee, in this cafe the remainders are not barred, albeit five yeares
pafle without claime, for the Law in thefe cafes doth adjudge them
alwayesin poffeflion. So if I make a Leafe for yearesof land, ren-
dring a rent, and a Rranger levie a fine of the land, and the leffee
for yeares payeth his rent to me duly, inthis cafe Iam faid tobe
alwayes in poffeffions and therefore am not barred by this fine of
ny reverfion. Soif there be a tenant by Copy or leafe for life, the
remainder for life, and the firfk tenatre for lifcC accept of a fine olf ths

' 4 an
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tand with proclamations and 5 years paffe without claime &c.
hereby he that is in remainder is_not barred. Soif one havea
leafe for years of land to beginne in futnroand a fine is levyed of
the land, and five years pafle after the terme beginne, it feemes
this is no barre, becaufe this eftate is not put to a right. And for
the further illuftration of all thefe thingsfee the examples follow-
ing, © Iftemantin taile levy a fine of the land intailed with pro-
clamations according to the ftatutes, this isa barre to the eftate
taile, wheeein thefe things are to be known. 1. That wherefoever
the iffue doth claime by the fame title,and muft make his Convey-
ance to the lands by him that levied the fine,there the fine will
barre him, and therefore if landsbe given to the husband and wife
in {peciall taile, iz, to themand to the heires of their two bodies
iffuing,, or the like, orif the giftbe to them and the heires males
or females of their two bodies,or to them and the heires of their
bodies with the remainder to the right heires of the husband in fee,
and the husband alone levieth a fine with proclamations, by this
theiffuein taile is barred. And yet foasthe right of the wife is
faved fo.as the makes her ¢laime &c. * within five years after her
husbands death. 4 So ifhusband and wife tenants in fpeciall taile
have iffue and the wife die, and the husband marry another wife
and have iflue and levy a fine Sur cognifance de droit come ceo c5-c.
and take backe by the fame fine an eftate in fpeciall taile the re-
mainder over &c. and die, the ifflue by the firlt wifeisbarred. ¢ So
iftenantin taile be diffeifed, or make afeoffment infee, and after
levie a fine with proclamations to-the diffeifor or to a ftranger,
the iffues in taile are hereby barred for ever, the continuance of the

¢Stat.4 H.
7.32 H.8.
Co.fuper lit,
372,
13Co.9.138.
140.Dier, 3.

d Dicr 3544

¢ Co.3.90,

pofcflion in another notwithftanding. £So if a gift be made to the £ Codipes

eldeft fonne and the heires of hisbody,the remainder to the father &
the heires of hisbody, and the father dyeth, and the eldeft fonne
levy a fine with proclamations and dyeth without iffue, this fhall
barre the fecond fonne for everfor the remainder defeended to the
eldelt. & So if lands be given toan eldeft fonne and the heires of
the body of his father (the father. being then dead) and he levy a
fine of this land, this will barre the younger brother, ® But if the

iffue in taile: doe not make his title by himthat did levy the fine, .

there the fine will not barre, and therefore if my father be tenant
in taile, and his brother difleife him. and levy a fine, and he and m

father dye, this fine fhall not. barre me as iffue in taile,becaufe I.doe
not make my title to the land by him:butifI fuffer five years to
pafle and doe not make my claime &c. by this meanes. | may be
barred by the fine. ! And ifthe fine be levied of another thin

then. the thing it felfe encailed, As if the tenant in taile grant bfr
fine a Rent, Gommon, or the like out of the land incailed this
fine will.not barre the ifuc. So if 2 Rent be entajled and the te’nant
in

Lir, 372,

g Curia trin.
31Jac.CoB

b Dier:3.

3 Plow.435:.
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intaile of the Rent diffeife the terre-tenant of the land out of

which the rent doth iflue, and then levy a fine of the land, thisis no

;} g:cz‘l_ft barre to the iffucof the Rent. 2. Albeit the fine be a double fine
353. Bro. ~ Witha grant and render, yet it is within thefe Stacutes, and will
f;‘;‘rj‘,;’;‘_ barrethe iffue in taile as well as a fingle fine, fo as the grant and
" render be of the land it felfe and notof any profit apprender out
ofit, And therefore if husband.and wife be tenants in fpeciall
taile, and they levy a fine with proclamations, and the Conufee
grant and render the land to them and their heires, this fine will
barre the iflue in taile. And iftenant intaile joyne with 7, §.and
levy-afine-to a ftranger, and the firanger doth grant and render
.the land againe to I. 8. for years, and to the tenantin taile infee
afterwards; the iffue in taile is barred by this fine. So ifthere
be tenant for life, the Remainder in taile, and he in remainder in
taileaccept of a fine from a (tranger,and grantand render tothe
ftranger againe for years with a remainder overyhereby the ifflue
in taile is bonnd, ¥ If tenant in taile accept of a fine of the land
entailed from a ftranger, and then grant and render a Rent out of
the land to the firanger by the fame fine, this will not bind the iffue
in taile to pay the fame Rent, ! If tenant in taile make a feoffe-
menton Condition, and die having two fifters inheritable to the
taile,and one ofthem levy a fine with proclamatiens fur Releafe
to the feoffee of the whole, inthis cafe it is doubted whether the
il (';053.'86' other fifter be barred of her halfe or net. 3. Albeit the tenant in
shelleys  taile die before all the proclamations be finithed, yet when they.
Cale. . be finithed as they may be after his death, the iffues in taile are
bound by the fine,for howfoever by the.death-of the tenantin

taile the right of the eftate taile doth defcend rothe iffue,yer when

the proclamations are pafied this right that doth defcend isbound

by the Statutes, and the iffae cannot by any claime &c. fave the

41Co3.84. right of the eftate taile that doth defcend unto him. 4. Albeit the
7t iffue in taile be within age, out of the Realme, under Coverture,
non compos mentss, ot in prifon at the time of the fine levied and the
proclamations pafled, yet thecftate taile isbarred by the fine, And

therefore if 4. be tenant for life of land the remainderto B. in.

taile, the reverfion to B. and his heires expe@ant, and B. levy a

fine to C. and his heires, and hath iffue and die before all the pro-
clamations- are paffed; the iffue in taile being then out of -the

Realme, the proclamations are made, and after the iffue in caile

cometh into the Realme and claimeth the remainder in taile

upon the land, in this cafe the eftate taile is barred for ever,

§1Co390. §. Thefe Statutes doe extend. :o fines-levied by tenant intaile by
Diera79.+ Conclufion,and the iffue fhall be bound by the fine of their An-
w435 . . _
ceftor unto whom they are privy in eftate and bloud,albeit parses

fins nibil habucrnnt tempore finis, And thereforeif the. iffue in taile

1R

kPlow,435.

ibier 117.
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inthe life of his Anceftor when he hath onelya poffibility, Asif
therebe grandfather, father, and fonne, and the grandfatherbe
tenant in taile, and the father levy a fine of the land before the
grandfathers death, and-then the grandfather dye before the father,
and after the father dye,in this cafe the iffue is barred by this finc:
% foaifo if the grandfather farvive the father. Butin cafe of a col-

‘laterall- defeent, if the collaterall Anceftor die in the life time of

his father without iffbe; this fine is no barre, but if he furvive kis
father, contra. So if lands be given to the grandfather and his
wife in fpeciall taile, and the grandfather dicth and the father
doth difleife the grandmothery and doth levy a fine with procla-
mations, the grandmother dieth and then the father dieth, in this
cafe the fonne isbarred. ™ So if lands be conveyed:in taile to a
woman for her Jointure within the Statute of 11 H. 7, cap. 20.
and whiles fhee liveth the iffue in taile doth levy a fine of the land,
by this the iffucs inheritable to the eftate taile are barred for ever.
n'So if tenantin taile make a feoffement or be diffeifed, and after
levy a fine with proclamations. fora ftranger, hereby his xﬂues!afe
barred for ever, © So if tenant in taile die and his iffue before his

entry (Havinga frechold in law onlyy doth levy' a fine with pro- |

clamations, this {hall be a barre to hisiflues and to his collaterall
heires and brothers of the halfe bloud. P So ifa tenant intaile
have foure daughters and one of them levy a fine in the life of the
father, this will be a barre to heriffue for the fourth part of the
land. @ But in-thefe cafes before and fuchlike where the iffue in
taile doth levy a fine in the life time of the tenant in taile, the
tenant in taile himfeffe- may afterlevy a fine of the land,and thereby
batre his iffue, and the Cenufee alfo to whom hisiffue hath levied
a fine, and therefore in all thefe cafes itis fuppofedthat the te-
nant in: taile doth dye and fuffer the right to defcend to hisiffise,
* If lands be given by will to one when he fhall come to his age of
twenty four years,to hold to him and the-heires of his body, and he
after his age of twenty one years levy a fine of this land with pro-
clamations, this isa barre to the iflue in taile, If a diffeifor make a
gift in taile,& thedonee make a feoffment to_4and after levy a fine
with proclamations to B. that hath nothing in the land, this fine
will barre the iflues in taile and they (hallnot avoid it by pleading
that partes fints wibil habnernnt c&c. but it is no batre to the dif-
feifee, for he may avoid it by this plea when he will. £ And 2 for-
tiori therefore, ifa fine be levied by the tenant in raile that hath
only an eftate of frechold in remainder or reverfion is good: as if
A, be tenantfor life, the remainder to B. in taile, and B, levy a
fine, albeit this be no difcontinuance, yet it is a barre to the eftate
taile. © Bat. if tenant in taile have iffue a fonne and a daughter,
and the fonne living the tenant in taile levy a fine and dye without

iffue,
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iffue, and then the tenant in raile dieth, by thisthe danghter
and the eftate taileis not barred. So ifthe younger fonne levy a
fine in the life of the father, and then the tenant in taile dye, this
is no barre to the elder fonne. So if lands be given to a manand
the heires females of hisbody, and he hath afonne and a dangheer,
and the fonne doth levy a fine ofthe land, thisisno barreco the
daughter. So iftenantin taile have a daughter his wife being with
childe of afonne,and the danghter levya fine, and after the fonne
is borne, this fine fhall not barre the fonne,for thefe howbeit
they be privies and heires to the bloud yet are not privies and
heires to the eftate. 6, Albeit the eftate pafled by the fine be after-
wards before all the proclamations had avoided, yet the ifluein
taile is barred by it. And therefore if tenant in taile difcontinue
in fee, and after diffeife the difcontinuee and levy afine with pro-
clamations to a {tranger, and take an eftate backe by Render in the
fame fine, and the difcontinuee before all the proclamations pafle
enter and claime and fo avoid the fine, yet hereby the eftate taile
isbarred. » Andif tenantin taile infeoffe the iffue in taile and after
diffeife him and levy a fine, the iffue enter, and after the
proclamations paffe, and after the iffue in taile doth infeoffe the
tenantin taile which levied the fine and dyeth,it feemes this fine
{hall barre the iffuesin taile, 7. Thisis a barre to the cftate taile
and to the iflues onely and is no barre to him in remainder or re-
verfion, and therefore when the eftate taile is fpent this barre is

atan end. Andtherefore if an eftate be-limited to 4. and B. his.

wife and the heires males of the boj’y of 4. the remainder to C.
and 4. and B. have iffuie and 4. dyd and B. and her iflue, or her
ifliie alone levy a fine, this will bafre the iffues of the iffues whiles
there be any, but they faile it will not barre C, in remainder,except
he fuffer five years to paffe and fo be barred by his »on claime. So
if tenant for lifeand he that is nextin the remainder in taile joyne
ina fine, this isa good barre to the iffues in taile for cver as long
asthat eftate taile fhall continue, but not to him thatis nextin
remainder, nor to any other that fhall come in of any remainder
in taile or in fee norto him in reverfion. * If lands be given 1o 4,
and the heires males of his body, the remainder to B. and the heires
males ofhis body, the remainder to the right heires of 4. and 4.
doth bargain and fell this land by deed indented and inrolled to 1.
S. and his hcires, and after levy a fine of it fur Conufance de droit
come ceo e, to him and his heires, by this the remainderto B. is
not difcontinued, buticis a barre to the eftate taile by the Sta-
tutes, and caufech theeftate of che bargainee to laft fo long asthe

tenant in taile hath iffues of his body, but if the fine had been be--

fore the bargaine and fale it had been a difcontinnance of the re-

mainder, but in neither cafe a barre to him inrimainder unlefle
' o he
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he fuffer himfelfe to be'barred by his non-claime within five yeares
after his remainder happen to’comein pofeffion, 8, If therebe &1 Co. fi-
tenant in taile the remainder to him in taile, and the tenant in taile P37
levie a fine of this land, hereby both his eftates are barred. E:z fic de
[fimilibus, v But all this notwithftanding, If lands be convey- 3] Bwo.
ed to a woman in taile for her joynture within the Statute of 11 2‘;‘; ’;5‘
H. 7. chap. 20, and fhe levie a fine of this land, this will not barre Pyer- 4.Co,
the iffues in taile. Or if lands be given in taile to any fubjed by 3.7 co's.
the Kings own gift orprovifion, and the tenant in taile levie a fine, 17- 7%
this fine fhall notbind the iffues in taile nor the King, but others it
will barre, for thefe fines are not intended wichin, but excepted
out of the Statute of 32 H. 8, butthe King himfelfe being tenant
in taile of the gifc of fome of his Anceftors being fubje&ts may le-
vie a fine of icto barre hisiffues in taile. And in all cafes where a
r;covery will not barre the iffues in taile, there a fine will not barre
them.

Albeit the fine of the husband and wife together of the wives Dyer 72.
land, or of the land of the husband and wife together,be a perpe- Flow. 37
tuall barre to her and her heires for ever, yet if the husband alone
levie a fine with Proclamations of fuch land,and then he die,in this
cafe fhee is not barred of her right, butif {he doe not make her
claime, &c. within five yeares after her husbands death fhe is barred
of her right for ever, notwithftanding the Statute of 32 H. 8,

2 And if one feifed of land in fee marya wife, and after make a , m_1g;
leafe of this land to 4. for life,the remainder to B. in fee,and B Jac CoB.
levie a fine with Proclamations, and the husband die, and che wife l'?vﬁﬁ?iafc.
doec not make her claime, &c, within five years after the death of

her husband ; hereby fhe is barred of her dower for ever notwith-
{tanding theeftate for life in 4. but if the remainder of B, had been

put to a right at the time of the fine levied {he might have avoided

the fine by Plea,  Quod partes finss nibil babuerunt, e, > And ;e
if the husband levy afine of hisowne land and die, and his widow 224 Co.%
having ne impediment doth not make her claime within five yeares >
after his death ; hereby (he is barred of her dower forever. < If a . Dyer.
jointure be made to a woman after the coverture, and her husband 35%-
and fhelevie a fine of it ; hereby without queftion the is barred of

her jointure in this land, but itis thought that this is no barre of

her dower in the refidue of the land of the husband, and efpetially

then when the fine is Sur connfance de droit come ceo, 3¢, 4 fa Dyer
lands be given to a man and his wife intaile, the remainder to the 35*
right heires of the husband, and the husband alone levie a fine of

this, this will not barre the wife except (he fuffer five years to pafle

after his death without making claime, &c, and therefore if the

fine be to the iife of the husband and his heirs in fee he may difpofe

it asa fec fimple and his iffuc hath no remedy, )

If
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If 2 man diffeife me of the land I have in fee imple, or fee taile,
and after fevie a fine of this land with Proclamations,and Idoe not
make my claime, &c, within five years after the Proclamations had,
hereby 1 and my heires are barred for everof this land. And if I
being fuch a tenant in fee make a leafe for years, or be the Lord of
any Coprhold eftate, and my leflee for yeares, or Copyholder in
fee, or for life be onfted, and I thereby diffeifed, and the diffeifor
levie a fine, and neither I nor my leffee for yeares, or Copyholder,.
doe make any claime, &c. within the five years after the fine levied,
hereby we are all barred for ever. And if one difleife me of land;and
after make a leafe for life of it, and then levie a fine with Proclama~

‘tions, and I fuffer five yeares to paffe, hereby Iam barred both of
-the reverfion and of theeftate for life alfo.

If tenant for life make a feoffment infee, and the feoffee levie
a fine with Proclamations, and he in reverfion or remainder doe
not make his claime, &c. within five years, hereby he is barred for
ever.

If I pretend right ortitle to fand, and enter Biponit,and put him-
out that is in poficflion, and then I levie a fine with Proclamations,.
with an intent to barre him, and he doth not make hisclaime, &c.
within five years, hereby heis barred for ever, albeithe had thetrue
right, and I no right atall.

If I purchafe land of H, and after perceiving my title defeafi-
ble, and that a ftrangerhath che right of the land, I doe levie a fine
to, ortake a fine from ancther with Proclamations with intent and
of purpofe to barre him that hath right, and he fufter five yeares to
pafle, and doth not make his claime, &c, hereby heeis barred of
his right for ever. And in‘thefe and fuch like cafes, there is no re-
liefe to be had inequity, See morein Numb, 11. infra.

1f therebe tenant in taile, the remainder in taile, and the tenant
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in taile bargaine and fell the land by deed indented and inrolled, fhall be abarre as-

and after levie a fine with Proclamations to the bargainee SurCo-
nufance dé droitcome ceo, C5r, inthis-cafe astothe tenantin taile

to one perfon,
and not to ano~
ther, or asto one:

and his iffue this is a barre,. but as to all othersit is-no barre, albeit part of theland;,

-they never make any claime, &c. So if tenant in taile levie a fine of

his intailed land, this is abarre as to him and hisiffues, but asto ail
others it is no barre at all, and therefore he inTemainder or reverfi-
on in their times may enter notwithftanding, ¢ Se if:lands be en-
tailed to the husband and wife, and the heires of their two bodies,
and the husband alone levie a fine of this land, this as to the hus-
band tenant in taile and his iflues is a barre, but not asto the wife,
for {he fhall betenant in taile ftill, and yet-it feems {he may not fuf-
fer a recovery of this land-afterward. So if:a man atcainted of
felony or treafon levie a fine of his landsthis as to the Kingand Lord
of whom the land isheld is void, and s no barre to their advamag;
ang:

and not te ano--
ther.

Recoverie,-
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and title of forfeiture, but as to all others it is 2 good barre. £S0 £ 1. 444,

if one leviea fine of Lands in Ancient demefne and of other lands gigw;.& 98:

together, thisas to the lands in Ancient demefne is not good,nor a-

ny barre at all,but asto the other lands it isa good barre.

By the ancient common law, he that had right, was bqund to fﬁ;zﬁlpeiu

10. The time of i ithi d a day after the fine levied and %
claime. and wich. Make claime, &c. within a year and a day aftert e lev
in whattimehe €xecution thereupon, orelfe he was barred for ever, but this barre
that hath tight to by non-clgime is now gone, and if fuch a fine without Procla-
nd muft make  mations bee levied at this day, hee that hath right may make his

bis claime, &c. (1,imeat any time to prevent the barre, and avoid the force of the
to prevent the

barreof thefine, D0C . . . . . :
Parties to fines void of impediment at the time of the fine levied -1 3

Paties.  are barred of the land prefently, and fhall have no time to avoid ch.z4.
the fame fine by entrie, claime, &c. And privies in bloud, and pri-
Privics;  vies in reprefentation claiming by the fame title which their Ance-
ftor that levied the fame fine had, {hall be barred by the fame fine
prefently, and that whether they have any impediment or not.
Eftrangers. — Eftrangers to fines, (being all fuch asare neither parties nor pri- see the siz,
;‘Th%t have pre- yios) who have right to the land whereof the fine is levied, and Plow-374.
ent right and no : . : . €o,2, 105,
impedimen,  have no impediment naturall or legall,thall have time to make their
claime, &c. within five years after the fine levied and Proclamati-
ons had, and no longer.  And therefore if leflee for years, tenant
-by Elegit, Statute, or a Copiholder in fee, or for life, be oufted,and
he in reverfion difleifed, they {hall have but one 5, years between
them to make theirclaime, &c. andif they claime not within that
time they are all barred for ever, for they have all prefent right and
may bring their action prefently : buc otherwife it is where the te-
nant for life, and he in reverfion be difleifed, for in this cafe he in re-
verfion is not barred by the firlt five years after the fine levied,for in
that time he can have no a&ion, therefore he (hall have timeto
make his claime 5. years after the death of the tenant for life.
g If a difleifor levie a fine with Proclamations of the Jand whereof ; Plow.ss6,
the diffeifin was, the diffeifee muft make his claime within the firft 375+ '
5. years after the Proclamations had, and if he happen to die with-
in the five yeares, hisheire fhall not have 5. years more, but fo
much time more as to make up the time incurred in his father or o-
ther Aniceftors time, 5. years, and albeit he be an Infant at the time
of his Anceftors death, yethe (hallhave no longer time, b If a te- b1y H.87,
- nant in taile be diffeifed, and the diffeifor levic a fine, the tenant jn 2™ 37+
taile or his ifues mult make their claime within the next five years pes &
after the Proclamations pafled, otherwife chey be barred for ever.
. The like it is in the lachefle of him in remainder or reverfion,
i And if in chefe and fuch like cafes, he that hath prefentrightand # Co, 100 .
is without impediment bring npon himfelfe any impediment, as if “
being within the Realme at the time when the fine is levied, he doe

afcer:
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afterwards goe beyond the Sea, or the like, inthefe cafes he fhall
ha;c no longer time then the fitft five years af ter the proclamations
had,

Eftrangers to fines peltred with impediments of Infancy, Co-
verture, Madnefle, Idiocy, Lunacy, Imprifonment, or abfence out
of the Realme, at the time ofthe levying of the fine, and having
then any prefent intereft or right fhall have five years time after
the infirmity removed to make their claime &c. And therefore
an Infant regularly fhall have time for five years after he come to
his full age to make his claime &c. although he be in his mothers:
wombe at the time of the fine levied, And yet if my fathers bro-
ther diffeife him, and levy a fine with proclamacions, and a year
after the proclamations my father dyeth, and after and within
five years wy uncle dyeth, in this cafe I by reafonof my infancy
fhall have only fo much time toavoid the fame asat the death of:
my father remained to come of the five years next after the pro--
clamations, and not a new five years, becanfeIclaime by the fame
title that my father had. So if my father, or other anceftor be dif-
feifed and the diffeifor levy a fine with proclamations, and my fa~-
ther oranceftor dye within five years after the proclamations,in
this cafe I fhall not have a new five years,-but only fo much as
remaineth of the old five years to make my claime 8&c. Madmen
and Lunatickes (being ftrangersto the fine) fhall have the like time
te make their claime 8¢, as Infants have, and yet if this infirmi-
ty happen after the fine levied, and before the laft proclamations-
be made, thefe perfons are not bound tothe firlt years, but (hall
have five years time after they be cured oftheir maladies. Wo-
men Covert (eftrangers to the fine) fhall have five years time af-
ter they be difcovert to purfue their right. But if 2feme (o/e (eftran-:
gerto a fine) have prefent right, and after the fine levied the take
a husband, and fo five years pafle after the proclamations had, in
this cafe the is barred and fhall have no further time to claime. .
Eftrangers to fines imprifoffi8d at the time of the fine levied fhall
have the fame time and liberty Infants have, but if fuch imprifon-
ment happen after the time of the fine levied and before the laft
proclamation made, it feemeth they fhall have five years after the
inlargement. And eftrangers to fines being out of the Realme at.
the time of the levying thereof fhall have five years time after
their rerurne to enter or claime 8c¢. Buc if they be in England at
the time of levying of the fine, and after goe beyond the Seas, .
and fuffer the five years after the proclamations- to pafle, in this-
cafe they fhall have no longer time, except: they be fent in the-
Kings fervice and by his commandement, k¥ And if:-the party be
beyond the Sea at the time of the fine levyed,and never return but:
dye there,it feems in this cafe.the fine will not baxre his heire atall...

I Eftrangers-
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Fitrangers to fines that have divers defe@s or infirmities, as
Infancy, Coverture, non-fanity of minde, imprifonment, abfence
out of the Realme, to avoid fines fhall have time for five years
after the lalt of the infirmities removed. But if they have divers
impediments, and they be all once after the proclamations made
wholly removed, and after they fallinto the like againe and dye,
in this cafe their heires fhall not have a new five years, but the
firlt five years begun in their Anceftors time immediately after the
firlt impediments fo removed thall proceed, and wox-claime of their
heires during all the refidue of the faid five years bindeth them as
their faid Anceftors fhould have been bound thereby if they had
remained void of fuch impediments during all the faid five years.

Eftrangers to fines that have no prefent but a future right, and
that fuch as groweth, wholly before the proclamations, if they be
void of impediment fhall have five yeares time after their right,
title, claime or intereft firlt groweth, remaineth, defcendeth or
cometh to them after the proclamacions, And thercfore if
a Mortgagee be diffeifed and the diffeifor doth levy a fine
with proclamations, and the five years pafle, and after the
Mortgagor payeth or- teadreth the money, in this cafe he thall
have time for five years after the tender or payment of the money
to make his claime &c. So if a man levy a fine of his land where-
of his wife is dowable,{hee fhall have five years after her husbands
death to make herclaime &c. and not be bound by the five years
after the fine.! So if tenant in taile levie a fine with procla-
mations, and after the five yeares dyeth without iffue, the donor
fhall have five years after his death without iffue to bring his
Formedon. ™ So if leffee for life levy a fine, or make a feoffement
infee and the feoffee doth levy afine; in thiseafe he in reverfion
or remainder fhall not be beund by the next five years after the

~ fine levied, but he fhall five years next after the death of the te-

nant for life, and if he dye within the fiye years, his heires fhall have
only fo much time as to make up the time before his death five
yeares, ® So alfo is the law if leflee for lifebe diffeifed, and the
diffeifor or a ftranger levy a fine, in this cafe he in reverfion or
his heires {hall have five years after the death of the tenaat for
life and fhall not be bound to the next five years after the time of
the fine levied. © So if tenant in taile in pofleflion levy a fine
and dye without iffue, in this cafe hein the remainder (hall have
time for five years after the death of the tenantin taile without
iffue, and if he make not his claime &c. in that time, he and his
iffues are barred for ever: The fame law is for him in reverfion
orthe donor if there be no remainder. » And if tenant in raile
difcontinue in fee, and the difcontinuee levieth a fine with procla-
mations,and five years doe pafle and thetenant in taile dieth, in

) this
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this cafe hisiffue.fhall have five years after the Defcendetto bring
his Formedop.’ 9 But if tenant in taile difcontinue rendring rent
and dye, and the iffue accept the Rent (which doth barre him for
his time) and then the difcontinuee levieth a fine and dyeth,in
this cafe the iffue of the iffue fhall not be barred by the five yeares
after the fine, but {hall have five yeares after the death of the iffue,
r And if one de non fune memorie, make a feoffement, and the fe-
offec levie a fine, and then the feoffer die ; in this cafe the heire
fhall have 5. yeares after the deathof his Anceftor, and notbe
bound by the 5. yeares next after the fine levied.,

Eltrangers to fines thac have future right upon any caufe prece-

dent being affeted with fuch impediments when the right firft ac-
creweth,(hall have s, years after the impediment removed to make
their claime &c. And therefore infantsthat are borne, or in their
mothers wombe when fuch right doth happen to them, women Co-
vert, mad men, Lunaticks, prifoners beyond the Seas fhall have this
time.. As ifa man have iffue a fon and a daughter, and the fondoth
purchafe lands and die, and the danghter entreth as his heire, and is
diffeifed by 4 who levieth a fine, and 5. yeares claime without
claime, and tenne yeares after the father hath another fonne who is
heire to his brother ; he {hallhavein this cafe a new full 5.yeares
after he come to his full age, for he is the firlt unto whom the righe
defcended after the Proclamations. Butif a ftranger toa fine to
whom a remainder or other title firft accreweth after the fine dée
not purfue his right within 5. years,hereby he and his iffues are bar-
red for ever, And in like mannerif the firft iffue in taile to whom
the title of the taile firlt accreweth negle@ to make his claime &ec.
within the firft 5, years after his title accrewed, hereby he is bound

for ever,and the whole eftate taile alfo. And if one abate after the

death of atenant in fee-fimple, and make a feoffement upon con-
dition, and the feoffee levie a fine, and 5, yeares paffe without any
claime made by his heire, hereby the heire is barred for the prefent,
but if afterwards the condition bee broken, and the Abator enter,
then the heire may have an affife of Mortdancefter againft the Aba-
tor or enter when he will, , )
Eftrangers to fines that have neither prefent nor future right at
the time of the levying of the fame fines by reafon of any matter
before the fines levied, whofe right groweth entirely before the
Proclamations or partly before and partly afcer, may make their
claime &c, when they pleafe. Asif a fatherdie feifed of land his
elder fonne being profefled, and the younger fonne entrethand is

| difleifed,and a fine with Proclamations is levied, and then the elder

fonpc is dearaigned, in this cafe it feemes he is bound to no time,
So if a tenant ceafc one yeare, and then a fine with Proclamations
1s levied, and afcer the tenant ceafeth another yeare, the Lord may

T - D ~ have

.3 ;

5. That bave fus
tureright and im-
pediment,

6. That have na
right foran
caufe before theg
fine, = 7



14 Of a Fine. Cap. 2.
tave his Ceffaviz 20, years after the Proclamations: .
7. That havefe-  And eftrangers to fines that have feverall fture rights by divers piog, 537
wrerightsby di-  ficles growing at feverall times ic feemeth (hall have feverall five 367.37%
vers titles, eie clain ~ncing i he feverall times
. years to make their claims &c, commencing from the _
that their titles do fis® accrew unto them. Asif tenant for‘lee the
remainder in fee make a fooffement in fee,and the feoffce levie afine
with Proclamations, and he in the remainder fuffer the 5. yeares to
paffe, in this cafe heis barred of hisentrie upon the alienation f_or
the forfeiture, but it hathbeen held thatif the tenant for life die,
that he fhall have another 5. years time to bring his Fom-;edo? in
the remainder: So if the husband make a feoffement of his wives Plowssz,
tand to another upon condition which is broken, and he levietha 38372 -
fine of this land, and the husband hath ifue by his wifeand dieth;
and the firk 5. yeares pafle, and then his wife dieth ; hereby he s
barred. of the title by the condition, but he fhall have 5. yeares
more to make his claime as heire to his mother. But if lands be gi-
ven to H for the life of 4, the remainder to B for life, the remams<
derto Hin fee,and H is difleifed ,and after the diffeifor levie a fine,
and 5, years paffe; in this cafe H is barred both of his prefent and
future éftate and fhall have no further time to make his claime &,
and yet if Cefbwy qne vieand he in the meane remainder die, H (hall
kave anether 5. years to make his claim to preferve his remainder. Io
like manner it is if land be given to H for the life of 4,the remain-
der to him for the life of B, the remainder to -him for the life of C,
and he is difleifed, and the diffeifor levieth a fine with Proclamati=
ens; in thiscafe, fome fay H for his prefent right thall have 5. years
by.the firfk:-faving of the Statute, and 5. years after the death of 4
by the fecond faving of the Statute. It one diffeife a feme fole,and
after mary her and have iffuc by her, and the husband is difleifed be-
fore mariage or after,and then a fine is fevied with Proclamations,
and the husband dieth firfk, and afterwards the wife dieth within
the 5. years, the iffue being of full age, the:g. years pafle, hereby he
is bound as heire to-hisfather, but he {hall have §, yeats more after
the death of his mother to make his claime & ¢. Quando duojurain
sna per[ona concurrunt. aquum eft uc [i efJent indiver fis. ~
z1. Howafire.  Where there is a precedent agreement amongft the parties as a Couoger,
fall emireand  feoffement or the like there the fne fliall not pafle any thing, nor Cromwe.
WOk workby way of Eltoppell, but only by way of correboration,and €.
fhall be guided by the precedent agreement.. And therefore if a-
feoffement be made to two and their heires, and after a fine is levi--
e€d to them two and the keires of one of them, thisfhall enureas a:
releafe, and {hall'not alter the eftate, but if there be no precedent
agreement it (hall work asit may, ‘ Dyet 15"
If A enfeoffe B of certaine land'in fee rendring rent with condi- perrioor™

. . ; - pell arv,
tion of. re-entriefor not payment of rent, and'by indenture at the o> in
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fame time covenant to levie a fine of the fame land to the feoffee to
the ufes and conditions in the deed of feoffment, and aftera fine is
levied fur conufance de droit come ceo . accordingly, in this cafe
this fine fhall enure as a fine fur releafe, becaufe the Conufee
hath the fee before, and it fhall not enure by way of Lltop-
pell, albeit it bee afine [ur consfance de droit come ceo e, And
therefore the rent and condition thall remaine in this cafe, and not
be extin&.

Afine may be avoided for many caufes, asby the death of the pat-
ties after the conufance before the recording of it,or by covin in the
procuring of it; Alfo it may be avoided for other caufes, as for fome
error in the proceeding in the fuing out of the fine,and chis is done
by writ of error(but this error then that fhall not make a fine voida-
ble muft be notorious, becaufe the thing is done by confent,and it is
a rule inLaw Confenfus tollit ervorem, ) And by this means if the huf~
band and wife levie a fine, and both of them be within age, whiles
either of them be within age,they may avoid the fine as againft them
both. But if there be tenant for life and he in remainder in taile
being an Infant, and they two levie a fine, and he in the remainder
reverfe it for infancy, this (half not avoid the fine as to the tenant
for life alfo, A fine alfo isand may be fometimes avoided, or at
leaft lofe much of his force by the claim, entty, ora&ion, of him
that hath right to the land ; forif the eftatecontained in a fine be
once within 5. years afrer Proclamacions lawfully defeated, the
party hath thereby left his wholeeftate both againft him which did
reverfe the fame and againft all others which had right or title pa-
ramount and made no claime wichin che 5. years, albeit he which
doth bring the a®ion have no jndgment and execution within 7.
years after the Proclamations. In like manner if there be tenant
for life, the remainder forlife, the remainder in fee, and the firft
tenant fordife alien, and the alienee levie a fine with Proclamations,
and the fecond tenant for life claim, or enter, &c. this doth make
void the fine both againft him, andagainft him.in'remainderalfo :
for it isarule, That any one that hath any eftate in poffeffion or
reverfion which will be barred by the fine whenit is levied, may
make a claime or entrie to prevent the bar of the fine.As tenant for
his own, oz for anochers life, tenant for years, hein reverfion or re-
mainder after an eftate for life.or years,a:Copyholder,or the Lord,
aGardian in nature,or nurture,may avoyd a fine. And this they may
dofor themfelves and .others,& for others withont autherity prece-
dent oraffent fubfequent, and the claim of one of them i this cafe
{hall avajle the other. Andby authority alfo any other man may
make a claim, entry &c. in this cafe for him that hath right,and fo
he may doe alfo without any authority precedent, if the partyfor
whom he doth it doc afterwards agree and affent eptoic.  Bura
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franger of his owne head (unleflc perhaps it bee for an Infant)
cannot make fuch a claime or entry to prevent the barre of 2
fine, except hee that hath the right doe give him authority
before it be done fo to doe, or doe agree to it after it is done,
And therefore if a ftranger of his owne head willmake an entry
or claime into land whereof a fine is levied whereunto I'have righe,
and he doe- it to my ufe, and I doe not agree to it within the 5.
yeares, this entrie or claime will notavoid the fine. Andyet it
was held by Jut. Dudridge, M. 2, Car. B. R. that if a {tran-
ger enter in my name and to my ufe that have the right, that
this doth veft the eftate in me before agreement, and I thall be faid
to agree untill I doe difagree,

A fine alfo is, and fometimes may be avoided by plea, Asby
Averment of the.continuance of feifin of the Land in another
at, and before the time of the fine levied, and that partes fins
nihil babuermnt tempore levationis finss, and then he muft thew-in
whom the eftate was, As if leflee for yeares, or a diffeifee, le-
vie a fine to a firanger that hath nothing in the land, or 4 be dif-
feifed by B, and B bee diffeifed by C and B levy afineto D,
or one that hath a right of a remainder only, oradiffeifor make

a gift in taile, and the donee make a feoffement to -4, and after-

Stat. 4 H.
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3.141, 88..
Dyer 3340 .

levie a fine to a ftranger that hath nothing in the land.  But this-

plea it feems neither parties nor privies, albeit they beeiffucs in
taile, may haveac this day, butftrangers only,and thereforein the
laft cafe the diffeifor and not the iflue in taile may ayoyd this fine
by this plea. Bauc if a Collaterall Anceftor of whom the iffue
in taile doth not claim the land levie fuch afine, the iffue may by
this pleaavoidit. It feems alfo the iffue in taile may have this-plea
%0 a fine Sur Releafe only..

Alfo there is-a plea by which (as.it feems) a fine hath beén avoi-
dablc,_ which'in effe@ is nothing elfe but an averment of feifin ftiff
in the demandant or plaintiffe or his heires before, ar, and after the
time of the fine levied. And this plea (as it feems) no man may
have at this day buc the iffuc in taile only to avoid a fine levied Sy
grant & Render, by the Anceftor intaile, and not to avoid a fine
levied Sar Connfance de droit come ceo que il'ad de fon done &-c.. And
a. feme Covert to avoid a fine levied by. her husband alone,

If there be two of one name, and one of themlevie a fine of
the lgnd of theother, or aftranger levie a- fine in the name of him
that is owner of the land;: in both thefe cafes-the fine may be avoy-
ded by pleading. the fpeciall matter. And yet fome hold that in
this cafe the parey hath no remedy but by aQion of difceit,

A fine alfo is and fometimes may be avoided by the fentence of

a. Court, when it appeareth to be gotten and obtained by fome no-
torious fraud or pracife, . |

And:
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Of 4 Fine,
And now it is high time we come to the fecond kind of common
aflurances made by mater of record. viz,a Common Recovery,

Cuar Il
Of a Common Recovery.

Recoverie in generall is the obtaining of any thing unjuftly

taken or detained by judgment ortriall of Law. Andicis ei-
ther a common recoverie which is fuch a recovery as is ufed for a
common aflurance of land, or other recovery which is not nfed as
an affurance of land. And the common recovery that is ufed for
the affurance of land is nothing elfebut ficdio jurss,or a certaine
forme or courfe fet downeby Law to be obferved for the better af-
furing of lands and tenements to men, And this is fomewhat after
the example of the recovery upon Title, which is without confent
and contrary to the will of him againft whom the fame is had : for
there isin this 2 colourable fuit, wherein there is a demandant
which is called the Recoverer,and a tenantwhich is called the Reco-
vere, and one that iscalled to warrant upon a fuppofed warranty
which is called the Vouchee.

The common recovery is fomtimes with a fingle voucher ; which
is when the writ is brought againft him that isto paffe the land
immediately; and hedoth vouch over the common vouchee, And
fometimes it is with a double voucher ; which is when the writ is
brought againft another to whom he that s to paffe the land hath
aliened it, and he doth vouch him that is to make the aflurance,and
he doth vouch over the common vouchee : and this is the furclt
way, and the fafeft kind of recovery. 1In this formality of a com-
mon recovery the courfeis, thatby agreement of the parties a re-
all a&ion is begun by a writ of entry broughe by him that is to have
the land affured againft him that is to make the fame aflurance if ic

be with a fingle voucher, or if it be with a double voucher againt.

him to whom he that is to make the aflurance hathaliened the
land. And in this fuit, the recoveror that doth bring the a&ion
doth furmife that the tenant againft whom the writ is brought
hath no right to the land, but that the recoveror hath right there-
unto, and that the tenant came to it from fuch a ftranger whomthe
demandant doth name: And to this the tenant doth appearein
perfon or by Atturney, and then doth enter into defence of the
land, but in pleading doth vouch to warrant: 4, dothalleage
that he bought the land of 7. S. a ftranger, who in the conveyance
thereof bound himfelfe and his heirs to warrant, and makegood
the title to him orthem to whom it s conveyed, and thereupon he
prayeth that 7, S.may bre called in to defend the title, and then hee
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is allowed by the Courtto callin 1. 8. tofay whathe can for the
jultifying ofhis right to the land before he fo conveyed it:And here-
upon /. S. dothappearcand make fhew asif he would defend the
title, but doth pray a furthier day may be affigned him to make his
defence ; which being granted him by the Court, at the the day ap-
pointed he by agreemenr,covin and affent.of the parties doth not
come in but make default : And thereupon the fand is to be reco-
vered by him that brought the writ againit the tenant, and heis left
for his remedy to 7, §,upon his warranty, and accordingly judg-
ment is given by the Court that the demandant or recoverer fhall
recover the land demanded againft the tenant, and thatthe tenant
thall recover fo much land of 1. §. of his own:land in recompence
for the land recovered from him which he ought: to have warranted
and defended but fuffered co be loft. And this recovery over is.cal-
led a recovery in value or pro Rata. But if the recoverybe with
a.double voucher,oratreble voucher, I, S. isupon his appearance

to call or vouch to warrant I. D, and to alleage in the fame man--

ner as thetenantdoth, and fo pray that 7. D, may come:in, and

thereupon 1. D. doth appeare and make default : And fo if there

be more vouchers; and:then there mult be feverall recoveries over
in value againft every one of them; but he that is.the laft vouchee
isalwaies the common voucher who. is. ane of the. cryers. of the

Court of Common Pleas, a man not worth any.thingand onethat
hath no land to render in value upon the fuppefed warranty., And.
by his devifei grounded upon the (tri@ Principles. of law the firft te=-
mant doth wliingly let gee the land for the affurance of the Par-.

chafor, and yet in eruth hath no recompence over becaule the vou-
chee hathno land te render in value. And: by thismeanes if one

have an eftate taile in lands which heisdefirons.to fell orto con-.

vertinto an eftate in fee fimple, the fame iscommonly done, for.
the temant in taile doth caufe the purchafor orfome friend of his.
to bring a writ of entry againft him- for this land, and/he appear-

eth to the writ,and in pleading faith-that the land came to him o,

his Anceftorsfrom fich a man or his anseftors who in the conveys
ance bound themfelves to warrant it. And thereupon that man.
is called in, who doth appeareand make default, and thereupon.

Judgement is had againft him in manner as aforefaid. Qrif he
would have the recovery with a double voucher,then doth he by.

fine, feoffement, or deed of bargaine and fale inrolled difcontinue
the land, and then caufe the recoveror that is to have the land to,
bring his writ of entry againft the difcontinuee,and he doth vouch
the temant in taile, who doth vouch overthe common vouchee,
and fo it is done; and by this the eftate taile that the tenant in
taile hath or had is barred and bound, for that it appeareth now

he had no power to entaile the land whereunto he had no juft cile,,
and.
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and befides he thall recover a recompence ever in value, and this

is adjudged in law to goe in fucceflion of eftate as the land thould

have done, which is the reafon why the recovery is a barre to all
that are in remainder and reverfion afwell as to the iffues in taile,

And in the fuffering of thefe recoveries the tenants and vouchees
doe appeare moft commonly in perfon in Court, and fo therecove-
ry is finifhed in the court prefently without more doing, but
fometimes they will not or cannot appeare inperfon, and then
they doe ufe to appearand fuffer the recovery by Atturney, And
in that cafe there mult be a Conufance for a warrant.of Arturney
takento authorize the Atturney or Atturneys in this manner ific
be for a treble voucher,

Glouc'fl, Prec’ A'S & B uxoriejmsquod jufte v, redd CD Ma-

. nerium de N enm persinen’ e, que clumd effe jus et hered’ (iams
& in gueiidem A & B nonbabens ingre([. mifipoft diffeifinam.quam
HH injufte & fine fudicio fecit prefar’ C infra 30..Annssjansal-
tind elapfos e, me dic’ @re. '

Glouc’f{LAS & B po.lo.fso W W o RR Artornaz. fuos conjuniling
& divifim verfus C D de placito terre.

Glouc'fl, MM gen quem A'S & B vocant ad Warvant. po. lo. fuo:l
Y& L'L Attornat’ [nos conjunttim & divifimverfus C Ddeiplacito
terre.

Glouc ‘NG W gen. quems MM wvoc. inde ad-warram’ podofuo R G

& RS Attornat’ fuos conjuntlim & divifim verfius CD de placito
terrve.
And in thefe cafes to make two atturneys:at the leaft,and to

‘give them an authority joyntly and feverally thatif one of them
dyebefore the recovery be fuffered, the other mayhave powerto

doe and difpatchit, And thefe warrants of Atturney forthe fuffer-
ing of recoveries are to be knowledged and certified in the fame
manner as the conufances of fines knowledged in the Country are,
fave only that Recognifances for warrants or atturney for recove-
ries may be taken by any Judge of the Court of Common Pleas or
any Serjeant at law without a -Dedsmus Poteftatems, Butif any o-
thers takeit they vfe to doe it by a fpeciall Dedimus Poteftatem,
which is to.command ‘the - Commiffioners therein named to come
to fuch perfons and to take the names of their atturney or attur-
neys in the fuit, and to certifie the fame into the Chancery under
their Seales fuch a day. And if there be any woman -covert that
15°'to make the eonufance ic feemes fhee'is to'be examined asin the
cafeof the conufance of a fine, And when thisis‘done the recove-
1ies niay be fuffered by the atturneys without the perfonall appear-
ance of the parties, And this ‘is as -gaod a recovery as the other
whichiis{uffered by the perfons: themfelves appearing in Court,but
that it will require fonger time for the perfedion of ir, for in this

D 4 cife

39

Watrant of Ats

turney,

Dedimsts Porefia:
tews,

Examination,



40

Blabere {acias.
[eilinam.

2, The ule,nature.

and operation
of it,

Forfeire, .
Averment,
€ovine

A Recoverys Cap. 3,

cafe there muft goe forth a Swmmoneas ad warran’ which mult
have nine Returnes ere the recovery can be perfeted, and by that
time one of the parties may be dead, And when the recovery ts
thus fuffered by the partiesin perfon or by their atturneys, the fame
is to be entred by fome one of the Clarks of the Court of Common
Pleasupon the Rolles ofthe fame Court there to remaine upen
Reeord. Andherein there muft goe forth a writ of Execution cal-
led an Habere facias feifinam, Which isfent to the St}eriffc ofthe
County where the land doth lye to put the Recoveror in poficfiion
of the land (except the recovery be ofa reverfion of land aftera
leafe for yearsofit,in which cafe the reverfion fhall be in the re-
coverots by a claime without any writ.) And this writ the Sheriffe
doth returne asexecuted according to the contents thereof, albe-
it in truth he never doe any thing nponit. And after this all the
fame proceeding is to be Exemplified by the Clarke ofthe fame
Court..

A recovery being matter of Record is much of the nature of a
fine, and fuch a thing as whereof the law taketh notiee ; forit is
now become a formall and orderly manner of Affurance of lands,
and one of the Common Affurances of the Kingdome,ora com-
mon way and meanes to pafle land from oneto another. And there-
fore if a tenant for life fufler fuch a recovery of his land it.is a for-
feiture of his eftate,. an ufe may be averred upon it as well as upon
afine,and it may be avoyded forcovin aswell asany other kind
of conveyance. But it is of fpeciall ufe and hatha fpeciall vircue to
barre and birde eltates in. taile and all the remainders and rever-
fions thereupon, And becaufe many of the Inheritances of the
kingdome doe depend upon this Affurance, and it is oft times the -
greatelt fecurity purchafors have for their money, therefore it hath
muchfavourfromthe lawatthis day. And therefore the law will
not endure ic thall be difputed againt, for Communis error facit jus,
And hence it is that it fhall notbe avoyded for fmall errors, for ic
isanother rale of law Confenfiss tollit errorem, And if a recovery be
fuffered by a tenant in taile,. hereby he hath not only difcontinned,
barred and deftroyed the eftate taile, and fo defeated himfelfe and
his iffues the former owner of the land, and all the remainders and
severfions therenpon that fhould take place afterthe eltate taile
whesher they be in effe or contingent only, but alfo all former
eltates,leafesand charges madeby him .in remainder or reverfion ;
for aswhen the eftate tailein poffeffien is-not barred by a recove,
1y,the eftates in reverfion or remainder are not barred,for 9uod
707 in Magis propinguo non in mAagis remoto valebit ;So it is ¢ convere
/o, where theeftate: taile in pofieffion is barred by the recovery,all
the remainders and the. reverfions,. Conditions, charges,. incum-~
brances and. eftates dependent upon it arc barred.alfo, excepr it be

in.

Co.5.41.10,.
37:39.3.5.6.
41,42.Do&s
et Stud.41.
49, §0.
ftat.13 Eliz.
cap.533,
cap-3.7 H.8, .
Cap+4s

Co.162.25
Do&t &
Stud. 49.
44Ed,3.324



Cap. 3. A Recovery.

Weft Sym,
ubifupra.
Co.fuper
Lit, 372,

aBenets cafe .
Hobarts
Rep.275.
Pafc, 9 Jac. -
Earle of
Newports
cafe adjud-

ed,

Co.10.43.
Plow.515.
27Do&. &
ftud,52.Co,
5.40541.
Weeft ubi
fapra..

€o.3.3.Rat.

23 Eliz-€ap. -
3.

in fome fpeeiall cafes where the remainder or reverfion isin the
King. Andtherefore if 4 be tenantin taile, the remainder to B
in tatle,the remainder to € infee, and B or C doth make a leafe
for years of thelandy or granta rent charge out of the land, or
enter into a Statute, or the like ; or grant the remainder or rever-
fion upon condition, and after 4 doth fuffer a common recovery
of the land, and after dieth without iflue,in this cafe the recove-
ror fhallhold the land difcharged of all thefe eftates and chargesin
remainder, But otherwile it isif 4 himfelfe make a leafe, or enter
into a Statute, and then fuffer a common recovery ofthe: land, - in
this cafe this recovery doth not aveyd but affirme the leafe or
charge,for whereasit was before voydable by the iffue in taile or
him in remainderor reverfion, now it is good againft-chem all, and
the recoveror alfo fhall hold it charged and fubject to the leafe and
charge of the tenant in taile. This kind of Affurance therefore -is -
infome refpe@s better then a fine, for a fine will barre the heire
in taile, but not him that is in the remainder or reverfion,but a re~
covery will barre them all,

In every good and binding common Recovery thefe-things are
requifite. 1. That there be a demandant, a tenant, and a vouchee
as the-efficient caufes thereof, forif either ofthefe be wanting it
isnot a compleat recovery: And therefore if a common recovery
be had againft a tenant in taile without a voucher ; this is voyd.
And for this it is to be knowne that fuch perfons and by fuch names
may be demandants, tenants, and.vouchees in-recoveries, as may
be cognifors and cognifees in fines. * And therefore a recovery
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fuffered by an Infant appearing by his Guardian is good, and wil 1nan,.
bind him and all others. -b So alfo a recovery had againft a woman Woman covert; -

that hath a husband being joyned with-her husband will bind her
and all others. 2. Thatthere be land demanded as the matter,
and that the thing be demandable. And for this it is to be known
that of fuch things and by fuch names as a writ of Covenant for
the levying,of a fine may be had,a writ of entry for the fuffering of
arecovery may be bad fave, only it may not be: de foffuto, ffagns,
pifcaria, an' Carucat’ terre,.eftoveriis, homag, fidelitas’, de fervi~
tiis faciendss, de bovata marifci, de felion’ terre, de gavdino, cottagiv,
crofto, virgata terre, fodina. minera, mercatny nec de fuperiori ca-
mera, And yet of fome. of thefe alfo it may be by other names,
Alfo a recovery may be had of a-rent, common adveufon, fran-
chifes and thelike, but not of an annuity: 3. Thatit be had and
fuffered .in that order and forme as law requireth, wiz. that there
bea writ of entry brought,. an.appearance of the tenant iz fus,
a voucher, and an appearance of- the tenant in Law  the vouchee,
ndgement and Execation in manner as aforefaid, for if there be
any fubftantiall defe in thefc things the recovery may be the;;?g
avolded L.
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avoided by writ of erron but if it be only in forme i¢ will not hurt.
4 That there be a lawfull tenant to the Precipe, 3. that the writ
of entry bebrought againt one that at the time of the writ brought
is tenant of the frechold, either by right. 5. that hath aneftate
forlifeat lealt in the land, or by wrong. i, that is a diffcifor
of the land demanded and whereof the recovery is had. And there-

fore in this cafe the courfe is where the land to be recovered isin

poileffion and a fine and axecovery is had of it together, the fine
is fued out firft, for this doth make the Conufee tenant of the free-
hold of the land, and then the recovery ishad againft him. And
when the recovery is to be had of a revetfion, and that there ts an
eftate for Ife in being of the land whereof the recovery is to be
had (for'an eftate for years or any fuch like eftate willnot hinder
the fuffering'of a recovery) there the couife is to get a Conditionall
Surrender from the tenant for life of his eftate to him in reverfion
or remainder,tothe end that hemay be perfet tenanc of the In-
heritance, and then the writ of entry may be brought and the re-
eovery had againft him, for if a writ of entry be brought againft
aftranger, and he vouch the tenant in taile in pofleifion of the
land, and fo a recovery is had ; or if there be tenant for life of
land, the remainder or reverfion to anotherin taileyor in fee, and
afiranger doth bring a writ of entry againft himin the remainder
or reverfion or againft a ftranger who doth vouch him,and fo a
recovery is had; thefe recoveries are not.good. Andyetif the
writ be brought againft the tenant of the land and a (tranger that
hath nothing in the land together, and fo a recovery be had ; this
recovery is good enoungh. And if a diffeifor make a gift in taile
of theland to another, and the writ is brought againft him,and

‘hevouch thediffeifee, and he vouch the common vouchee; this

isa good recovery. 5, That it be in fuch a cafe as is net prohibi-
ted by fome Statute law, for if the King give any of his owne land
whereof he is feifed, or caufe or procure another in confidera-
tion of money or other land to give the lands whereof he is feifed,
in taile to any of his fubjects or fervants in recompence of their
fervice, or the like, the remainder to the King infee fimple, or
fee taile ; fuch eftates in taile cannot be barred by a common re-

~covery : And thercfore if fuch a tenant in taile fhall fuffera

recovery of fuch land it isvoyd, and it will neither barre the iffues
in taile, nor any of them in remainder, nor the King. But if the
King make fuch a gift in taile keeping the reverfion to himfelfe,
and after doth grant the reverfion to another ; inthis cafe the te-
nant in taile may fuffer a recovery and barthe eftate taile and the
reverfion alfo. And where a fubje@ by theKings provifion doth
make fucha gift in taile and then doth grant the remainder to the
Kingfor life or years only ; in this cafe theeftate taile,remainders

and
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and reverfion alfo may be barred by a common recovery. So in o-
ther cafes wherea fubje@ doth make a gift in taile, the remainder
to the King in fee ; thiseftate tailemay be barred by a common re-
covery. And therefore if chere be tenant in taile,the remainder or
reverfion in fee to another, and he in remainder or reverfion by
deed indented and inrolled doth bargaine and fell his remainderor
reverfion in fee to the King; orif one covenant to {tand feifed to
divers ufes: in taile the remainder to the King in fee, in thefe cafes
the efltates and the reverfionand remainders depending thereupon
may be barred by a recovery, So ifa man make a gitt in tailethe
remainder in fee,and he in the remainder doth grant his remain-
der to another for life,the remainder to the King in fee on conditi-
on the eftate {hall be voyd upon the tender of 20 1. in this cafe
the eftate taile, and the reverfion alfo and condition thereupon
may be barred. So if the Duke of Lancaffer had made a giftin taile,.
and the reverfion had defeended to the King ; this eftate taile
might have been barred by a recavery, So if Prince H.fonne of H.7..
had made a gift in tail;the remainder to H.7.infee,which remainder
by the death of H. 7. had defcended to H,8. in this cafe the tenant
in taile might have barred the eftate taile by a recovery. And yet if
the King make a giftin taile, the remainderin taile, or grant the
revetfion in taile; in thefe cafes 2 common recovery may not be
fuffered to barre the entaile, remainder, or reverfion, And ifthe
husband for the advancement of his wife in Jointure,and the pre-
ferment of the heires of their two bodies, make an eftate in taile
to him and his wife and the heires of their two bodies, and the
wife after herhusbands death aloneby herfelfe or with any other
husband {uffer a:.common recovery of the land whereof this eftate
is made ; this recovery will not barre the eltate taile, But ifin
thiscafe the recovery. be fuffered: by the heireintaile, orby the
heire and his. Mother together, it is a-good recovery. And there-
fare if: #-befeifed of land in fee and he make a feoffement in fee,,
to the intent that the feoffee fhall reconvey it to him and his wite
and the heires. males of his body, and thisis done accordingly,.
and they have iffue a fonne, aad (he furrender, or make a forfeiture,
ar.d he enter and fuffer a recovery ; this is a good recovery and
barre to the eftateraile : or if the wric be brought againft the mo.
ther,and . fhe vench the heire in taile, and {o arecovery ishadsthis
recovery will barre the eftate taile, And howfoeverat the Com-
mon Lawa recovery againfta tenant for life wicth a-voucher upon:
a lawfull warranty and a recovery in value was a barre to himin.
remainder or reveifion, and there was no remedy in this cafe, yet
at this day it is otherwife, And therefore if tenant in taile after
poflibility of iffue extin&;, tenant by the courtefie,. or any other te—
nant for life doe fuffer. their Jands' to berecovered from them by.
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covinand agreement either as immediate tenantsor as vouchees
upon feigned ticles, without the affent,and to the prejudice of him
in remainder or reverfion ; fuch recoveries are voyd, and will not
barre the remainders or reverfions, but are forfeitures of the eftates
of fuch-tenants for life. Infomuch that if tenant for life be
made tenant in fait to the writ, ortenantin law upon the vous-
cher, and fo a recovery behad, as if tenant for life make a leafe for
years, and the leflee for years doth make a feoffement in fee, and
the feoffee doth fuffer a2 common recovery in which the tenant for
life is vouched, and he vouch the common vouchee ; thefe recove-
ries will not bind the reverfions or remainders. But thereisno
provifion made at this day to preferve the reverfion or remainder
expe@ant upon an eftate taile, norto avoyda recovery of the te-

-nant for life,where he in the next remainder is agreeing and affent-

ingtoit, And therefore-if there be tenant for life, the remainder
to Ain raile,the remainder to B in taile, &c. with divers remain-
ders oversand ehe tenant for life doth fuffera common recovery,in
which he doth vouch 4 who doth vouch the common vouchee; in
this cafe thisisa good recovery and doth barre the eftate taile,the
remainders, and reverfion alfo, And if one be feifed of land in fee
and have two fonnes, 4 by his firlt wife and Band a daughter by
his fecond wife, and he devife the land to his wife for her life,the
remainder to B his fonne in taile,and the reverfion of the fee de-
fcend to A,and the writ of entry isbrought againft the tenaat for
life, and fhee vouch 5,and he doth vouch the common vouchee,
and fo a recovery ishad without the affent of the heire in reverfion;
thisisa good recovery and a barre to all the eftates in pofleflion,
remainder and reverfion, Andifawrit of entry be brought againft
the tenant for life, and he make default after default, and then the

-next in remainder in taile is received, orhe pray in aid of him in

reverfion or remainder, and then they vouch over, and fo a reco-
very ishad 5 this is a good recovery and abarre to all the cftates
in remainder and reverfion. But if the writ ofentry be bronghe
againft the tenant for life & him in the remainder in tail cogether,
and they vouch the common vouchee, and fo a recovery is had
this wili be no good recovery to barre the eftate taile, + And if
Sprirituall perfons as Bithops, Deanes, Parfons, and fuch like,fuffer
a recovery of their Ecclefiafticall lands; fuch a recovery is voyd
and will not bind the fucceflor. * But if it be not in fome fuch
prohibited cafe as before, and the recovery be had and fuffered by
and between fuch perfons,and of fuch things, and in {uch a manner
asaforefaid, in fuch cafes albeit there be in truth no wa rranty made
upon which the voucher is had, and albeit there be nothing to be
recovered in value, for that the vouchee hath no land to recover
over in recompence, and albeit that no executionbe done in the

life
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life time of the party againft whom the recovery is had, yet is the
fame regularly a perpetuall barre to the partiesagainft whom the
fame is had and their heires of al} the eftates they have in fee imple,
fee taile, or for lifein them and againftall them in remainder or

reverfion and their remainders and reverfions that are depending
aupon the efltates: with this difference; The recovery with the

fingle voucher doth not barreany eftace but fuch as the tenant in
taile hath in pofleflion at the time of the recovery had, fo that if
the tenant in taile bein of any other eftate, as by diffeifin, or the
conveyance of the diffeifor, or the like, this eftate is not barred.
But the recovery with the double voucher doth bind and barre all
interefts,eftates and titles that the vouchee hath at the time of the
entry into the warranty. All which is further illuftrated by the ex~
amples following, < If the writ of entry be broughtagaint the
tenant in taile, and he vouch the common vouchee, and fo a reco-
very is had ; this recovery witha fingle veucher isa good recovery
and a barre to the eftate raile if ic be thenin poflelfion and not
putto a rightand to all the remainders and reverfions depending
thereupon. 4 So if lands be given to A in taile the remainder to
the right heires of 3 (B being then living) and the writ of entry is
brought againft the tenant in taile, and he doth vouch over the
common veuchee ; this is 3 good recovery and a barre to the eftate
taile and the remainder alfo. Butif the tenant in taile be diffeifed;,
and then foffer a recovery with a fingle voucher ; or the difleifor
make 2 new eftate in taile to the tenant intaile, and thenthe te-
nant in taile doth fuffer a recovery with a fingle voucher ;- or if
the tenant in taile make a feoffement in fee of land, and then take
back anew cftate to himfelfe from the difcontinuee in taile orin
fee, and then doth fuffer a common recovery with a fingle veucher;

‘by this recovery the entaile is not barred. But by a recovery

with a double voucher in thefe cafes the eftate taile is barred. And

-therefore as where the tenant in taile doth levya fine, make a

feoffement, or bargaine and fell the land by deed indented and in«
rolled and the writ is browght againft the €Conufee; feoffee, or bar-

gainee, and he doth vouch the tenantin taile, and he doth-voush

the common vouchee ; this doth barre the cftate taile and the re-
mainders and’ reverfion depending therenpon : So ifin thefe cafes
the conufee, feoffee, or bargainee doth make anew eftate intaile

to the conufor, feoffor, or bargainor, or. he dificife the connfee, .

feoffee, orbargainee, and then levy afine, make a feoffement, or
bargaine and fell to another againft whom the writ of entry is
brought,and he vouch the tenant in taile, and he doth vouch the
common vouchee ; by this recovery the firft and fecond eftate taile

andall the remainders and reverfion depending thereupon are bars
reds So if lands.be given to /. §.-and the heires males.of the beiyf

-
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ofhis wife engendred, and he hath iffue a fonne, and after his wife
dyeth, and he difcontinue and take an eftate to him and the heires
females of the body of his fecond wife, and after difcontinue againe

and take an eftate to him and the heires females of his owne body,
and after difcontinue againe, and the writ of entry is brought a-
gainft the laft difcontinuee, and he doth vouch the tenant in taile,
Wwho doth enter into the warranty generally, and voucheth the
.common vouchee ; this isa good recovery anda barreto all the
eltates in taile, and the remainders and reverfions alfo, And if 4 be-
fore the Statute of ufes had been tenant in taile, and had madea
feoffement in fee to B and he and B had after made a feoffement
to C to the ufeof 4 and his wife and the heires of their two bo-
dies, and then fhee had dyed, and after 4had entred npon Cthe
feoffee, and made a feoffement to # in fee, againlt whom 7§ had
brought a writ ofentry, and he had vouched A the tenant in taile;
this had been a good recovery and abarre to all the eftates, And

iflands be given to husband and wife and the heires of the body cf cois.ein

the husband with remainders over to ftrangers, and the husband
alone doth difcontinue the whole lard by fine, feoffement or bar-
gaineand fale by deed indented and inrolled, and the writ ofen-
trie is brought againft the difcontinuee, and he doth vouch the hus-
band alone without the wife, and the husband doth vouch the com-
mon vouchee, and fo a recovery is had ; this isa good recovery
for the whole land and abarreto all the eftates in tail and remain-
der and reverfion, but not to the eftate of the wife for her life after
the husbands death, But if lands be given tothe husband and wife
and the heires of theirtwo bodies with remainders over to ftran-
gers, and the husband alone difcontinne, and the recovery is fuffered
as in the laft cafe; it feemes this is no barre to the eftates in taile
or remainder or reveifion for any part of the land. Andyetif
lands begiven to 7 § and I D intaile and 7 S difcontinue the whole,
and the writ of entry isbrought againft the difcontinuee, and he
vouch 7 § alone; this is agood recovery for the enehalfe ofthe
land and a barre to all the eltates. Andif lands be given
as before to husband and wife and the heires of their two bodies,
and the writ of entry is brought againft themboth, and they vouch
the common veucheg, or the husband alone doth difcontinue, and
the writis brought againft the difcontinuee, and he vouch the
hufband and wife both, and they enter into the warranty and vouch
the common vouchee, and fo the rccoverie is had ; thefe are good
recoveries for the whole, and a barre to all the eflates in taile and
to the eftate of the woman and to all other eftates. And where
lands are given to a manand his wife and the heires of the body of
the wife ; or to the wife and theheires of her body, and the writ

of entry is brought againft the husband and wife, and they vouch
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the common vouchee ; thefe are good recoveries and will barre the
husbandsand wives and theeftates in taile, remainder and reverfin
on. And where a m2n hath land in which his wife hath a Jointare,
or to which fhee will have title of dower after his death, if the wrig
of entry in this cafe be brought again{t them both, & they vouch the
common vouchee, and fo a recovery is had, this recovery will barre
themboth : But the husband alone without her cannot barre her
of any fuch eftate by a recovery, for fhe may falfifie and avoid it
after hisdeath. Andif lands be given to husband and wife and the
heires of the body of the husband, and the writ of entry is broughe
againt the husband alone, and he vouch the common vouchee, and
foa recovery is had witha fingle voucher; this is no goed reco-
very for any part of the land, nor barre to any of the eftates albeit.
the kurband doe furvive the wife. And yet if lands be given to two-
others and the heires of the body of one of them, the remainder
over to a {¥ranger, and the writ of entry is brought agaiaft one of
them, and he vouch the common vouchee, and fo a recovery is had;.
this is 2 good recovery and a barre to all the eftates for the one
halfe of the land. Iflandsbe given to 4in taile,the remainder to-
B in taile, the remainder to € in taile,the remainder te D in fee,
and 4 doth make a feoffement in fee, and the writ of entry is-
brought «againft the feoffee, and he doth vouch B (being himin
the fecond remainderin taile ) to warranty,and he doth vouch the
common vouchee ; this is a good recovery and a barre to the fe-
cond eftate taile and all the remainders and reverfion depending.
therenpon ; Andyet itisno barre ofthe firlt eftace taile which 4
hath. If the writ ofentry be broughe againft 2 Mortgagee and he
doth vouchthe common vouchee, and fo a recovery ishad ; this
isno good recovery to barre orbind the Morrgagor, but that he
may enter upon the condition broken, So if one give lands to B~
and his keires (o long as C (hall have heires of his body, and B doth-
fuffera common recovery, and vouch the common vouchee ;. thisis
no good recovery to barre the donor ofthe poffibility, for in both
thefe cafes he that is to bebarred hath no remainder or reveifion
but an intereft or poflibility which cannot receive a recompencein-
valoe. Butifin thefe cafes the mortgagee vouch te warranty the
mortgagor of & the donee vouch the donor, and fo they vouck.
over the common vouchee, and fo the recovery is had ; thefe will.
be good recoveries te barre both them and their heirs for evers.
And if one have an eflate in fee fimple determinable on a Limita--
tion ora Condition, as if lands be givento Zand his heiresnntiil:
Bpay to him 100}, and then that it fhall remaine to B andhis
heires, and #in this cafe doth fuffer 2 common recovery and vouch.
the common vouchee ; it feemes this is no barre to B and his heires, .
butthatupon payment of.the xoc .. he fhall have the land, So if:
one:

-
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one by hiswill devifé his land thus, I give unto 4'my fonne and his:

heires forever my land in 7 paying 20 I, to B when 4 fhall come
to 21 years of age,o and thenptg’xa‘tg/l and his reirs (hall have it for.
ever, and if 4 [hall dye without heires of his bodyC being then
living that then C fhali have it to him and hisheires for ever, and
A pay the 20 1. to B at his full age, and then [uffer a recovery of
the land ; this is no barre to C ofhiseftate. But here it muit be
noted that in the cafes before where itis faid thatarecovery s
void it is meant as to the heires and them in reverfion and remain-
der, for as to the parties themfelves that doe fuffer the recovery the
fame is for the moft part good and doth bind them by way of
Eftoppell and conclufion. And it muft be noted alfo that a {tranger
thac hath right to the land at the time of the recovery fuffered is
not barred at allby the recovery or by his lachefs of non-claime
¢e. asin the cafe of a fine, Lo

The recoverors in common recoveries their heirsand affignes
fhallhave the like remedy againt leffees for lives and years of the
land recovered,their Executors or Affignes by diftrefle, avowry, ot
aion of debt for the rents and fervices referved upon their leafes
that fhall be due after the fame recoveries had : And alfo like a&i-
ons for waft done after the recovery had : And like remedy upon
a difturbance in a Prefentation to an advowfon, and in likg manner

and forme asthe leffor thould or might have had if the fame reco-"

verieshad never been had,albeit the fame leffees doe never Atturne
to the fame recoverors. And if a man make a leafe for years to begin
at Michaelmas referving rent, and before Michaelmas he fuffer a re-
covery; in this cafe the receveror fhall diftraine for this rent which
the leflor before the recovery could not diftraine for. Butifthe
recovery had not been had he might have diftrained.

A recovery may be defeated,fruftrated and avoided(whichiscalled
the falfifying of a recovery) in part or in all for many caufesas for
that thereis fome groffe and fubftantiall Error in the manner of the
proceeding. Buta recovery is not avoidable for falfe orincongru-
ous Latine, rafure, enterlining, mifentring of any warrant of At-
turney, mifreturning or not returning of the Sheriffe, or other
want of forme in words and not in matter of fubftance, becaufe it
is done by the confent of the parties: Or it may beavoided for
that he againft whem the writ of entric is breught is not tenant of
the frechold by right or wrong at the time of the writ brought, as
when the writ isbrought againft a ftranger thathath nothingin
the land, and he doth vouch'the tenant in taile in poffeffion of the
land. Or a recovery may be avoided for that he that hath the eftate
and the right is neither party nor privy to the recovery, aswhen
the writ of entry is brought againft a diffeifor, and he voucha

ftrangerthat hath nothing in the land; or a recovery is had againtt
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the husband alone of the land whereuntd his wife hath title of
dower. Or a recovery may be avoided for that anotherhath fome
eftate in the thing whereof the recovery is had at the time of the
recovery fuffered, as when there is a recovery had of land whereot
there is aleafe or eftate for years by Statute, Elegit, or the like. Or
it may be avoided for that the recovery is had by covin, as when
it is fuffered by tenant for life co difinherite him in reverfion, or
when it is gotten by fome undue pra&ife and finifter dealing, for
in this ‘cafe it is fometimes made void by a Pacar orfentence of a
Court, And where a recovery is avoidable or reverfable for any
of thefe or fuch other like caufes it muft be avoided by him whom
it doth concern that is barred and bound by the fame recovery that
fhould have had the land if the fame recovery had not been and
not by any other whom it doth not concerne. As if anerrone-
ous recovery be fuffered by tenant in taile ; in this cafe his iflues,
orifthey faile, the next in remainder or revexfion (hall defeat it,
Soalfoif the land be recovered againft a ftranger; the tenantin
taile thall avoid it ; And if the land be recovered againft a diffeifor,
the diffeifee (hall avoid it; And if the land berecovered againft
himin reverfion or remainder, the tenant for years by Statute or
Elegit thall avoid it : but in thefe laft cafesthey (hall falfific and
avoid it during their particular eftates only. So alfo the wife thall
fallific the récovery fuffered by her husband alone as to her title
of dower only and no longer and further. And he in the rever-
fion or remainder fhall falfific and avoid the recovery fuffered by
the tenant for life either in the life time of the tenant or after-
wards. But neicher he in reverfion or remainder, orany oneby
orunder him, or any othér can falfifie a recovery (uffered by the
tenant.intaile in pofleflion except it be for fome fuch caufes as be-
fore. And the recoveror himfelfe cannot falfific a recovery. So

neithercan a Gardian, or a tenant of a Manor, as if one hold land

of a Manor,and a ftranger recover the Manor by a feigned title ;
atenant of the Minor cannot fallific this recovery. And in all
thefe cafes where a recovery is avoidable and a man hath power
given him to falfifie ; he muflt doe the fame fometimesby writ
of Error, as in the cafe of anerroneous proceeding ; and fome-
times by pleading and the fetting forth of the fpeciall marter,
as in the cafe where' the tenant is not tenant of the free hold,
or when the recovery is had by covin againft the tenant for
life, or the like ; and fometimes by the fhewing and fetting
forth of the practife to the Couirt, and 2 motion made that
a Vacat may be made upon the Judgement for the caufes al-

leaged. ‘ '
A%d thus having done with the Comon Affurances that are magc
E y
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by matter of record we come to the Common Affutances that
are made by matter of Fait, viz, by Deeds and Inftruments of
writing in “the Conntry, wherein we muft ftay awhile upon the
learning of Deeds in generall,and from thence we {hall defcend to
the particlar kinds of Deeds,

Cuavp. L
szz?)et’a’

ADeed is a writing or Inftrument written in paper or parch-
ment fealed and delivered to prove and teftifie the agree-
ment of the parties whofe deed it is to the things contained in the
deed. o

All deeds are either Inderited, or Poll. The deed indented
(which is that which is called an Indenture) is when the paper or
parchment is cut and indented. And iris définéd to bea writinig
containing a Conveyance, bargaine; contract, covendnits or matter
of Agreement between two or mote, arid is indented in the top or
fide anfwerable to another that likewife doth comprehend the
felfe fame matter. And this is fo called becaufe it is fo indented,
foralbeit it be called an indenture 2nd begin in thefe words, Hac
Indentura cie. yetif itbe notadually indented it is no Indencure:
Andof the other fide if it be not fo called or thefe wordsbe omit-
ted,yet if it be indented it is an Indenture. And this was ancient-
Iy called Charta cyrographata vel Communnis, becaufé each partyhad
his part. The deed poll'isthat which is plaine without any indent-
ing, when the parchment or paper ts” polled orcut even, And this
was anciently calléd charta de una parte. And this is fingle and
but one, which the feoffee, - grantee; or leflee for the moft pare
hath. The deed indented is alfo fomcetimes Bipartite. 7. oftwo
parts, when there 2re two parties and two parts of the deed,
And then comimonly the feoffor, grantor ‘or leffor hath the orre
part,” and the feoffce, grantee or leffec the other pdrt. And
fometimes it ‘is Tripartite: 7, when there are three paﬂ’ie%‘ and
three parts, and then commonly each patty Hath a patt of che-
Indenture. And fometimes it is Quadripartite &c, And accord-
ing to the parts they doe feale interchangeably ‘one toanother..
And amongft thefe parts the part fealed by the feoffor,srantor
or leflor is faid to be the principall or otiginall, and the L;e& are
galled but Acceffary, Counterparts or Copies ; and yet all of them
in law doe make up but one entire deed. Thefe deeds alfo are fome-
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times in the firft perfon, as Noveritis e, me A B e, deds o
conceffi c. And albeit it be an indenture fo madeyet isit good
enough, And fometimes they are made in the third perfon, as
Hece Indentnra teftatnr Fe. quodidems A B c. dedit & conceffie
St ¢c. * The deed Poll is ufnally made in the firt perfon; buc itic
Coper  be made in the third perfon it is good enough, There are divers
weitsymb. other diftin®ions of deeds, for fome are Publique that do¢ con-
SeaTael cerne Countrics, fome of the Prince : And fome are Private be-

' tween particular perfons, and thofe private perfons or Subjects.
‘And thefe only are intended here. And of thefe fome are Abfolute,
and fome Conditionall : fome are inrolled, and’fome not inrolled: -
fome concern the realty, and fome the perfonalty : And fome
are mixt, And fome of thefe alfo containe matter of Grant, or
Gift, amonglt which feoffements, gifts, bargaines and fale, grants
and leafes are the chiefe. And fome of them containe matter of
difcharge, as releafes, acquitances, and defeafances, and fuch like,
And fome of them containe other matter, as confirmations and
foch like, Or as other diftingnifh, fome of them are Conftitntive
and making, and fome are remiffory or liberatory. And the firfk
fortare fome of them creating, i, fuch whereby any cftate, pro-
perty orobligation pot having effence before,is newly raifed and
created, as the firlt grant of a rent, Common, way &c. eftatetaile,
for life, years, &c. And fome of them are conveying, -4, fuch by
which eftates, properties and the like being already created are
conveyed to others, as fecoffements, bargaines and fales, grants
over or affignements, furrenders, and the like, Thofe that are .
of the laft fort arefuch as doe defcribe and teftifiec fome precedent
contra@ fora duty or fa@ to be paid,performed or done,releafed
or difcharged, of which fort are all acquitances, releafes, and o-
ther fuch like matters of difcharge,

But here by the way, two things are to be obferved.. 1. Fhat  Note,
there may be and -are divers other kinde of deeds befides thofe
which are named before,for every agreement put in writing fealed
and delivered becommeth a deed. And Atturnements, Exchanges,
Surrenders, Parcitioners, Anthorities, Commiffions, Licences,
Revocations, and the like are ufually made, given,done and gran-
ted by deed. "And there are divers other Inftruments concerning
Merchants and other affaires ; if therefore any of thefe be done
by déed fuch a deed is for the moft part fubje@ to the rules of deeds
herein laid downe.- 2 Albeit that feoffements, gifts, bargaines,
leafes, Atturnements, Exchanges, Surrenders, and fuch like things
may in divers cafes be as well made and done without as with-a
deed, yet if 2 man will make his claime to any thing given or gran-
ted by fuch feoffement,gift,8c.by deed,the deed muft be fuch a'deed
asisa good and perfedt deed by the rules herein after laid down,I
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In every deed or writing there are two parts confiderable.
1. The externall or materiall part. 7. The parchment or paper,
waxe and writing. 2. The internall or intelleGuall part. i. the
fenfe, force, virene and operation of the words and matter there-
in concained. And in the writing, context or matter contained
in divers deeds, as feoffements, grants, leafes and the like there
are certaine formall or orderly parts which make up the whole

of which the law doth take fpeciall notice: as, 1. The Prea

mifles, the office whereofis rightly to fet downe the name of the
feoffor, grantor, leflor, &c. feoffee, _grantee, leffee, &c. and
to comprehend the certainty of the thing granted or leafed. And
herein in fome deeds there is alfoa recitall of fome things, and in
fome deeds an Exception of fome part of the thing granted be-
fore by the deed. 2. The Huabendum, the office whereof is to
name againe the feoffee, leflee, &c. and.to fet forth what eftate
he fhall have and for what time he fhall hold the thing given or.
granted, 3. There isfec downe and exprefled upon what termes
and conditions the eftate ofthe thing granted fhall be held.: and
therefore there is. fometimes. contained thercin a Tenendam, to.
fec. forth by what Tenure the grantee {hall hold the land gran-

Co fuper
Lic.6.229;
2.3,

ted. 2.ARefervation or Reddendam, to fet forthby what Rent .

he (hall hold the land. 3.A Condition, 4.A Warranty, 5.Co--
venants, 6, The Conclufion after this manner Jn cujus rei tefti-.

moninm Cc, Wherein is fet. forth the dateof the deed, contain-
ing the day, moneth and yeare, and the ftile of the King or.
yeare of curLord. Andall thefe are fometimes contained under.
the Premifles and the Habendum.

All the pares of a deed indented. in Judgement of Law doe
make up buc one deed, . and every pastis of as great force as all
the parts together, and they are efteented the mutuall deeds of
either party and either party may be bouad by either part of the
fame. .And the words of the Indenture are the words of .either.
party. And albeit they be fpoken as the words of .the one. party,
oaly, yer theyare nothis words alone but may be applyed to the.
other party if they doe; more properly belong to him: for eveiy.
word that is-doubtfull (hall be applied and expounded to be fpo-.
ken by him to whom they will beflt agree according to the intent of
the parties 5, and they {hall not be.taken more ftrongly againft.
ene or beneficially for the other as the words of 1 deed Poll
fhall. * Iftherefore 4-by indenture enfeoffe B upon condition
and then doth enter for the condition.broken ; in this cafe it hath
been held that 4 .in his .pleading may {hew. forth the deed that he
himfelfe fealed, and chat this is fufficient. And  therefore alfc it is
thought that 2n Indenture made in the firlt Perfon is as good in
Law..as.an Indenture. made in the third Perfon when both parties

_ have.
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have to this put to their Seales, for if in an Indenture made inthe
third Perfon or in the firlt perfon mention be made that the
grantor only hath put to his Seale and not the graatee, then is the
indenture only the deed of the grantor, but when mention is made
that the grantee alfo hath puc his Seale to the indenture, it {hall
be faid to be the deed of them botb,

And although both parts of the indenture are but as one part,
vetthe deed of the grantor is as the Principall and the otheris
not but a Counter-part. And therefore ifthe leffor only feale and
not the leflee,yet it is as good as if both had fealed, and if there be
any difference between the Parts,the Counter-parts {hall be made
to agree withthe principall, and it fhallbe deemed the mifprifion
of the Clarke,

This deed is the {trongeft kind of deed of the two, for this
worketh an Eftoppell. . doth barre and concludeeither party
to fay or except any thing againlt any thing contained in ir,
forif aleafe be by indenture, both parties are concluded to fay
that:the le(for had nothing in the land at the time of the leafe
made, fo that if the leffor hap to have the land after by purchafe
or defcent, the leflee may enter upon him by way of conclufion,
and the leffce by Eftopell thall be forced to pay his rent, But it is
otherwife of a deed poll,for this is commonly but of one part which
isfealed by the feoffor, leflor, &c. only. And this {hall be expoun-
ded to be the fole deed of the feoffor, leflor &c. and the words
therein contained (hall be faid to be his words and fhall bind him
only and be expounded altogether in advantage of the feoffee,
leflee &c. and againft the feoffor, lefor &c. and this doth not
worke any Eftoppell againft cither party. But if adeed be taden-
ted or poll, and there be therein reciprocall Covenants between
them from one to another albeit there be but one part,yet if cath
of them feale it and deliver it the oneto the other, this is good
for both parties, and each of them that can get the deed into his
hand to fhew or plead may take advantage thereofagainft the
other. And in thiscafe the deed is ufually kept by one indifferent
between them both.

Note here firft of all that fome deeds are void from the begin-
ningand doe never take effe@; and amongft thefe fome are abfo-
lutely void and void againft all perfons,and fome are void only
to fome purpofes and againft fome perfons. Some alfo tharare not
void from the beginning are notwithftanding voidable,and that
fometimes by the party himfelfe- that made them or any others,
and fometimes by others and not by himfelfe. And fome deeds
are good in their firlt creation and well made at the firft, but be-
come void by fome matter ex poff fafto. And this may be either
by an extrajudiciall a®, as rafure, or the like, or bya judicig’:l

) E3 act,
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A vacat of a deeds
Things requifite

to make a deed
good,

T Tn refpelt of
the writing of it

a&. $. when by the fentence of a Court a dced is damned and made
void, whichis called a Vacat of the deed.

To the making of every good Deed containingany agreement
thefe things are requifite. 1. Writing. i, That ic be written in
parchment or paper,and that the agreement be legally and _formal-
ly fer downe and be fufficient in Law for the compofition and
frame of the words. And this is called the legall pare, the Judge-
ment whereof belongeth to the Judges of the Law. 2. That there
bea perfon able to contrad, and to be contracted with, and a
thing to be contraced for, and that all thefe be fet down by fuf-
ficient names, 3. Reading. ;. That if it be an illiterate man that
isto feale the deed and he defireto heare it read, that it be truly
read or the contents thereof truly declared to him. 4. Sealing. 7.
That the deed fo written be fealed by the party or fome other by
his appointment for a further teftimony of his confent therennto,
5. Delivery. i. That the deed fo writtenand fealed be delivered
by the party orfome other by his appointment as his deed. And
thefe laft things being matters of tact are to be tryed by Jurors.
6. That the ground, foundation, end, and purpofe of making the
deed be good and not againft the Law. Otherwife in molt of thefe
cafes the deed isvoyd ab imitio. Alfo in fome cafesto perfet the
contra® and make the conveyance of the thing intended tor
be pafled thereby good, fome other ceremonies or comple=
ments are requifite, as Inrollment, Livery of Seifin, Atturnement,
otherwife the deed in part at lealt becommeth fruitlefle and
vaine. Fora deed may be void, either for that the writting isnot
in parchment or paper; or being fo is not legally and formally
drawn ; or being fo, there doth want a perfon ableto give, or
make, or capable to have, or take, or a thing to be contracted for;
or if fo, for that itisnot duely fealed and delivered ; orif fo, for
that it isnoc truly read at the time of the fealing and delivery; or
if fo, for that itis made void by fome fpeciall law, as being made
upon an ufurious Contract, by durefle, or the like. Or it may at
Jealt in parc lofe his force afterwards by negle® of inroliment,
Livery of Seifin, or Atturnement in cafes where thefe things are re=
quifice.

Every deed well made muft be written. 4. The agreement
muft beall written before the fealing and delivery of it: for ifa
man feale and deliver an empty peece of paper or parchment, albeit
he doe therewithall give commandement that an obligation or
other matter fhall be written in it, and this be done accordingly,
yet thisis no good deed. 2. This writing mult be-in paper or
parchment, for if an agreement be written ona peece of wood,
linnen, the barke ofa tree, a ftone, or the like, and this be fealed
and delivered ; this is no good deed.. ® But it may be written in
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any language,.orin any hand, And therefore it is held that a deed
written in French or Latine, and in Text, Coutt, or Roman hand,
isas good asa deed written in Englifhand in a Secretary hand.
¢ And albeit the writing bebefides the lines, or the linesbe writ-
ten crooked, yet this will not hurt the deed. ¢ And if chere be
any Alceration, rafure, or enterlining made in any part of the deed
before the delivery of it; this will not hurt thedeed, But in fuch
cafes it is policy to make a Memorandum of it upon the backe of
the deed, and to give the witnefles notice of it;for otherwife if it
be in any place materiall,as in the name of the grantor, grantee, in
the limiting of the eftate, or the like, and efpeciatly if itbe in a
deed poll, the deed is greatly fufpicious. 3. The matter written
muft be legall and orderly formanner and matter. i, There muft be
words fufficient to fet forth the agreement and bind the parties, for
a deed may be void and lofe his virtue in all or part for repugnan-

- cysincertainty,and divers other matters(whereof fee in expofition

of Deeds infra,) But it is not materiallwhether the deed be in the
Fitft, or in the Third perfon fo as the words be aptly applyed. For
if a deed Poll be in the Third perfon viz. Quod prefens fcriptnm
teftatsir &c. quod idem A dedit & tradidit &c. Or anobligation
bein the Third perfon,viz, A3 quod1 S debet I D 20). Gre.
thefe are good deeds notwithftanding the Statute of 38 E. 3.cap.4.
which is meant only of obligations made beyond the Seas. $o if
the words of a deed indented run in the Firft perfon,it isas good as

if it were in the Third perfon. Neither is it necef{ary that the Eng-

dith or Latine whereby it is made be true and .comgrueus, for
falfe and incongruouis Latine or Englith feldome or never hurtech
adeed,for the rules are Falfa orthagraphia nonvitiat chartam. Falfa
grammatica non viriat conce Jlonem. Neither is it neceffary thatevery
deed have all the parts of a deed before fet downe, as Premifies,
Huabendnm, . foradeed maybe good without Habendum, war-
ranty, Refervation, or Covenant. And a deedis good albeit thefe
wordsin the clofe theteof In cujus.rei reftimonioim Sigillvm meum
appofns be omitted, and albeit there be no mention made inthe
fame that the deed was fealedand delivered fo as in truth it be du-
ly fealed and delivered and thefealing and delivery can be pioved,
Alloa deed is;geod zlbeit it mention no time or place of datc or
making, or have a’falfe date. ;. .be-dared atione time and delive-
red at another, and albeit it have an impoffible date, as the 30 of
Febraary or thelike, for anciently untiil the time of E, 2. and E. 3.
the de¢ds had no date becaufe the Law was then hield toibe that if
a deed were dated before the time of memory it was mbt pleadable
except it were of Record but it might have been givenisevidence.
But he that doth plead fuch adeed without any dace,or with fuch
an impoifible date:mult fet forth the time whenit was=deliveredi_h-.
, ' E 4 1e
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The fecond thing required in every well made deed is,That the
perfon making it be able to give, grant, make, or doe the thing
containedin it ; that the perfon to whom it is made be capable
of the thing to be given, granted, made ot done thereby, for if it
be made by, or to any fuch perfons as are difabled,as Infants, Aliens,
women Covert, Perfons attainted of Treafon or Felony, Idiots,
and fuch like, it will be void in all or part, But any perfon maturall
male or female, or politique, as fole Corporations, or Corporati-
ons aggregate of many, Ecclefiafticall or Temporall, not difabled
by law may give or take by deed. Alfo there muft _be fome matter
whereabout the contra@ may be converfant. It is therefore faid
thatin every grant there muft be grantor, grantee, and athing
to be granted and in every obligation an obligor, obligee, and
thing to which the obligor is bound, and fo of Feoffemeuts and
other deeds.

The third thing required in every well made deed is, That if the
party that isto fealeit be a blind or an illiterate man, and defire to
heare it read thatit be fo.for if fuch 2 man be to feale a deed, and he
defire to heare it, or to heare the contents of it read or declared to
him firft, and it be not done,and he afterwards feale and deliver it;
this is no good deed.  Soif upon or without any fuch requelt made
by him that is to feale and deliver it, the partie himfelfe to whom it
is made, ox a ftranger fhall read the deed, or declare the contents
thereof falfly and otherwife then in truthitis; the deed willbe
voyd at lealt for fo much asis fo mifread or mifdeclared, But i
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the party himfelfe that is to feale and deliver it before the fealing .

and delivery thereof caufe another that isa ftranger covinoufly to
read it, or to declire the contents thereof falfly to him, and other-
wife then it is,of purpofe to make the deed voyd ; this will not hurt
the deed. Soif the party that is to feale the deed can read himfelfe
and doth nor, or being an illiterate or ablind man doth not re-
quire to heare the deed read, or the contents thereof declared ; in
thefe cafes albeit the deed be contrary to his mind, yetisit good
and unavoydable.

The fourth thing requiredin every well made deed is, that it be
fealed : Bue this fealing of deedsin times paft was not ufed, for the
Saxons ufed only ro fubfcribe their names and to adde thefigne of
the Crofle, and to fet downe a great number of witneffes, And af-
terwards the Normans brought in with them the fealing of decds
but by degrees, for firlt the Kings and a few of the Nobility ufed it,
and to feale with their Seales of Arms, afcerwards all the Nobility
ufed it, and then the Gentlemen,and about thetime of E. 3. ail
men began to ufe fealing of de¢ds, which hathbeen continued ever
fithence, fo that now it is of neceflity, in fo much that if a deed be
mever fo well written before and delivered afterwards, yetif it be

not
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not fealed between the writing and delivery, it is not a good deed.
But if a ftranger feale it by the allowance or commandement pre-
cedent or agreement fubfequent of him that is to feale it before the
delivery of it, it is as well asif the party ro the deed did feale it
himfelte, And therefore if another man feale a deed of mine, and
I take it up after it is fealed and deliver it as my deed ; this is faid
to bea good agreement to, and allowance of the fealing,andfo a
good deed. And if the party feale the deed with any Seale befides
his own, or with a ftick orany fuch like thing which doth make a
print, it is good,And although it be a Corporation that doth make
the deed, yet they may feale with any other feale befides their
common Seale and the deed never the worfe, And if there
be 20. to feale one deed, and they feale allupon one peece of wax
and with ene Seale, yet if they make diftint and feverall
prints ; this is a very fufficient fealing and the deed is good -
nough.

T%xe fifth thing required in every well madedeed is, That there
be adelivery of it.  And for this it muft be known, that delivery
is either acuall. 7. by doing fomething and faying nothing, or clfe
Verball, 7. by faying fomething and doing nothing, or it may be
by both, And either of thefe may make a good delivery & a perfed
deed. But by one orboth of thefe it muft be made, for otherwife
albeit it be never fo well fealed and written, yetis the deed of neo
force. And though the party to whom itis made take it o him-
felfe, or hap to get it into his hands, yet will it do him no good nor
him that made it any hure untill it be delivered.  And a deed may
be delivered by the party himfelfe that doth make it, or by any o-
ther by his appointment or authority precedent or aflent or a-
greement fubfequent , for omnss ratibibitio mandato aquiperatnr.
And when it is delivered by anotherthat hatha good authority
and doth purfue it, it is as good a deed as if it were delivered by the
party himfelfe : but if he doe not purfue his authority then itis o-
therwife, And therefore if a deed or the contents thereof be read
or declared to a man that is to feale him; and he (being illite-
rate) dothdeliver him to aftranger, and bid him examine him, and

7

5. In refpe@ of
the deliveryof i,
And what fhall be
faid 2 good deli~
very, or not,

1. Inrelpe&of -
the perfon thap
doth make it,

if it be foas it wasread to him, then to.deliver him as his deed, o~

therwife to redeliver him to him againe that madeit; in this cafe if
the deed be in truth, ocherwife then it was read, and yet notwich-
ftanding he to whom it was delivered doth.deliver him to him, to
whom 1t is made, this delivery fhall not not availe, neither is the
deed by this delivery become a good deed,

And fo alfo adeed may be delivered to the party himfelfto whom
it is made or to any other by fufficient authority from him $ or it
may be delivered to any ftranger forand in the behalfe,& to the ufe

* of him to whom it is made without anthority, Buc if ic be delive-
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red to a franger without any {uch declaration, intention ot intima-
tion unlefle it bein cafe where it is delivered as an efcrow, it feems
this is not a fufficient delivery, And yet if an Obligation be made
to the ufe of -a third perfon expreffed by the deed, and the obligor
deliver it to him to whofe ufe it ismade ; this is faid to be a good
delivery. And albeit it be delivered before or after the day of the
date of it, yet it is good enough : bugif it be delivered before it be

Dyer 192,
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fealed it is nothing worth. ~And where it is delivered before the -

date, yet in the pleading of it it muft not be fo fec forch.

If I have fealed my deed, and after Ideliver it to him to whom
it is made, orto fome other by hisappointment and fay nothing,
this is a good delivery : So if I take the deed in my hand and ufe
thefe orthe like words; Here take him, or Thiswillferve, orl
deliver this asmy deed, or I deliverhim you; thefe are deliveries,
So-if I make-a deed of Jand to another, and being upon.the Land I
deliver the deed to himin the name of Seifin of the Land ; this is
a good delivery, Soif the deed be fealed and lying in a window, or
ona Table, and I ufe thefe or the like words, There he is, take it as
my deed ; this isa good-delivery and doth perfe@ the deed, foras
a deed may be delivered by words without deeds, fo may it alfo be
delivered by deeds without words, But if a man feale and ac-
knowledge before a Major or other Officer appointed for that pur-
pofea writing provided for a Statute ora recognifance,this acknow-
ledgment before fuch an Officer fhall not amount to a delivery of
the deed fo as to makeit a good obligationif it happen not to be
a good Statute or Recognifance.

The delivery of a deed as an Efcrow is faid to be where one doth
make and feale a deed and deliver it unto a ftranger untill cer-
tzine conditions be performed,and then to be delivered to him to
whom ' the deed is made to takeeffe®as hisdeed. And foa man
may deliver-a deed,and fuch a delivery is good, But in this cafe two
cautions muft beheeded, 1. That the form of words ufed in the
delivery of a deed in this manner be apt and proper. 2, That the
deed be delivered to one thatisa ftranger to it,and not to the party
himfelfe to whom it is made. The words therefore that are nfed in
the delivery muft be after this manner. I deliver this to youasan
efcrow to deliver to the party as my deed upon condition that he
doe deliver you zol. forme, orupon condition that he deliver up
the old bond he hath of mine for the fame mony, oras the cafe is
Or elfe it mult be thus, I deliver this as an Efcrow to you to kee;;
untill fuch a day &c. upon condition that if before this dayhe to
whom the Efcrow is made fhall pay tome1ol, or give to me a horfe
or infeoffe me of the Manor of Dule, (orperform any other con-
dition) that then you thall deliver this Efcrow to himas my deed,
Forif whenT {hall deliver thé deed to the ftranger, I (halt ufe thefe
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ot the like words. T deliver this to yan asmy deed,and that you
{hall deliver it to the party upon certain conditions : Or, I deliver
this to you as my deed to deliver to him to whom itis made when
he comes to London, in thefe cafes the deed doth take effe@
prefently and the party is not bound to perform any of the
conditions. So it mult bee delivered to a ftranger, for if I
feale my deed and deliver it to the party himfelfe to whom it
is made as an Efcrow upon certaine conditions &c. inthis cafe
let the form of words be what it will, the delivery is abfolute,
and the deed fhall take effect as his deed prefently, and the party is
not bound to perform the conditions ;for, Intraditionibus Charta=
rum non qnod dittum fed quod faitum eft infpicitur. © But inthe
firlt cafes before where the deed is delivered to a firanger and apt
words are ufed in the delivery thereof,it is of no more force untill
the conditions be performed then if I had made itand layd it by
me and not delivered it at all, and therefore in that cafe albeit the
party getit into hishands before the conditions be performed, yet
he can make no ufe of it at all, neither will it do himany good.
f But when the conditions are performed and the deed is delivered
over, then the deed fhall take as much effet as if it were delivered
immediately to the party to whom it is made, 8and no a& of God
or mancan hinder or prevent this effet then if the party that doth.
make ic be not at the time of making thereof difabled to make it.
He therefore that is trufted with the keeping and delivery of {uch.
a writing ought not to deliver it before the conditions be perfor-
med, and when the conditions be performed he ought not to keep-
it but to deliver it to the party. For it may be made a queftion whe-
ther the deed be perfec before he hath delivered it over to the par~
ty according to the authority givenhim. Howbeit it feemsthe de~
livery is good, for itis faid in this cafe that if either of the parties
to the deed dyebefore the conditions be performed, and the con-
ditions be after performed, that the deed is good,for there was t74-
ditio inchoata in the life time of the parties, ¢ poffea confummata
exiffens by the performance of the conditionsit takech his effe@by
the firlt delivery without any new or fecond delivery, and the fe—
cond delivery is but the exeeution and confummation cf the firft.
delivery. And therefore if an Infant, or woman covert deliver a
deed as an Efcrow toa firanger, and before the conditions are
performed the Infant is become of full age,or the woman is become
fole, yet the deed in thefe cafesis not become good. And yetif a
diffeifee make a deed purporting a leafe for years, and deliverit to
a ftranger out of the land asan Efcrow, and bid him enter into the
land,and deliver it ashis deed, and he do fo, thisis a good deed,and
a good leafe, fothat to fome purpofes it hath relation to the time
of the firlt delivery and to fome parpofes not..

o In.
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Tn cafe where a deed is meerly void and doth take no cffect by
his firlt delivery, as where a woman covert doch feale and deliver
a deed, or the like, and fhe after being fole after her husbands
death doth deliver the deed again, in this cafe the deed is become
geod. So where a deed originally good doth becom void by matter
ex poft fafts,as by breaking the Seale or the like, if the party to the
deed feale and deliver it again; by this meansthe deed is become
good again, - But regularly chere may not be two deliverics of a
deed, for where the ficlt delivery doth take any effect at all, the fe-
cond delivery is void.

h And therefore it is held that if an Infant ora manby du-
reffle of imprifonment do make feale and deliver a deed &c.
(in which cafes the deed is not void but voidable ) and after
the Infant being of full age, or the man imprifoned being at
large, doth deliver this deed again the fecond time; this fecond
delivery is void : Debile fundumentum fullit opws. So it aman be
diffeifed and make a leafe for years in writing and deliver the deed,
and after deliver it upon the ground, this fecond delivery is void,
for the firlt delivery made ithisdeed ; but if he had delivered it as
an Efcrow to be delivered as his deed upon the ground, this had
been a good fecond delivery. Andby all this that hath been faid it
appeareth, that the putting to or fubfcribing of the parties name
or mark to the deed he is to feale is not effentiall, for a deed may
be good albeit the party that doth feale it doth never fet his name
or his mark to it, fo asit be duly fealed and delivered. Butitis
the beflt and fureft way notwithftanding to have the name or mark
of the party fubfcribed, for by this means the deed may be the bet-
ter proved when the witneffesare dead.

Note here that albeit a writing or Elcrow that is not fealed
and delivered in manner as aforefaid may not be ufed nor pleaded
as a deed, yetit may ferve and be ufed as an evidence and proofe of
the agreement contained thercin. And whatfoever may be done by
word without any writing may much more and better be done by
writing unfealed or fealed, though it be not delivered as afore-
faid. -

And the laft thing required in every well made deed is, that it
have a good foundation, and be to a good end, for albeit a deed
have all the qualitiesof a good deed before required, viz. that it
be well made, read, fealed, and delivered, yet it may be void or at
lealt voidable for others canfes, as when it 1s either unjuftly gotten
and obtained, or corruptly in purfuit and execution of fome ditho-
neft agreement,or to a difhoneft end or purpofe made.A deed there-
fore whether it be a feoffment, gift, grant, leafe, releale, confirma-
tion, or obligation that is made or obtained by munaffe, ot durefe,
i. when one doth threaten another to kill or maime him, if he will

not
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not make him fuch a deed, or doth imprifon another untill he make
him fach a deed, and thereupon he make the deed, a deed thus ob-
tained by force and through feare co avoid danger is void and will
not bind him that made it nor availe him to whom it is made. In
which matter thefe things muft be obferved. 1. That there muft be
fome threatning of life or member, orimprifonment, or fome im-
prifonment or beating it felfe, for if it be only a threatning to take
away goods,.or to burn a houfe, or the taking and keeping of 2
mans goods,or the like,this will not make the deed made upon that
occalion to be per dureffe. 2, It muftbe a threatning, beating or
imprifonment ot the party himfelfe that doth make the deed, or of
his wife, forif it be a threatning, beating or imprifonment of any
other befidesthe party himfelf that doth make the deed or his wife,
this will not make the deed to be by darefle. 3, The threat-
ning beating or imprifonment muft bee to this end, and here--
upon thedeed muft be made, for otherwife the deed fhall not be
faid to be by durefe, As forexamples. If foure do threaten one
to imprifon him it he will not feale a deed to one of them 4. and
he do fo ;:this deed (hall be faid:to be gotten by dureffe and there--
fore voids And if one thréaten a man to kill him unleffe he will
feale a deed to him and three others, and he doe fo ;. this is void as
to all the foure. For if one threaten another- to kill or maime.
him if he will not feale a deed to aftranger; and thereupon he-do

‘fo ; this isvoid as if it were to the party himfelfe.- If one threaten

to kill. wound,or imprifon me to-make me fwear or promife to feale
him fuch a deed; orimprifon me untill I do fo, and afterwards at a--
nothér time and.in anotherplace, and when Iamat liberty I do it
accordingly ;. this thall be faid to be made by dureffeand void. If I
be in prifen at one mans fuit, and then another man doth canfe me
to be ufed more feverely in prifon to compeil me tomake him fome
deed whichIdo thereupon make-to him; this deed {hiall be faid to -
be gottenby dureffe and therefore void.

But if 1be imprifoned at one mass-{uit-(be the caufe jult ornet) .
and being. in prifon I make an Obligation, orany otherdeedto a
third man: this-{hall not be faid to be by dureffe butisa geod
deed. So if one threaten mre to take away my goods, burn or
break my houfe, enter upon my land, kill or wound my father, or
-mother, brother, or{fter, or friend, or doe imprifon any of them,
and. therenpon Ifeale adeed; thisis good and fhall bind-me. So

if one diftraine my beafts to compell me to feale a deed and will

‘10t deliver them unleffe' T do fo,-and threaten me thar if Itake che
bealts again and not feale the deed he will kill me, andtherevpon
I feale the deed 5 thisis a good deed and fhall bind me.. If 1be ar-
refted npon good caufe and being in prifon or under arreft I make
an QObligation, feoffment or any other deed to him at whofe fuic I
am.
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am arrefled for my enlargement and to make him fatisfaction ; this
fhall not be faid to be by dureffe, but is good and (hall bind me,
And therefore if Auditors in an acconnt do commit anaccomptant
to prifon, and then he make an obligation to his mafter for the Ar-
rearages, this is good. And if one in prifon for felony granta rever-
fion of land to another to helphim out of his trouble,thisis 2 good
grant. If 4 and B enter into an obligation uponthe threat-
ning of B only, this is a good obligation by 4 that was not
threatned. )

And if one make an Obligation by durefle, and after being at
large take a defefance upon it, this makes the Obligation good a-
gain, and the obligee is concluded to fay it wasby durefle. A
deed alfo made upon or in purfuite and execution of an ufurious
contra®, . fiuch acontrac as whereupon the lender is fure to have
in mony or monies worth for the loane of the thing above the prin-
cipall more ‘then after therate of 8l. for the rool. by theyeare
alfo is void: In which marter thefe cafes are tobe obferved. If
one 6. Decembris borrow -30}, untill the fecond day of 7ane next
following to be paid then forit 331, forthe principall loane if the
fonne of the obligee be then alive, and if he die before that time,
that then he (hall pay but 271, which is lefle then the principall; in
this cafe this contra is ufurious and cormpt, and therefore the
deed that doth containe it is void,

If oneborrow 100l, and for this mortgage land above the value
of 81, by the yeare, on condition that if the Mortgagor pay the
mony at the yearsend, that the eftate fhall ceafe; thisisan ufuri-
ous contra&, and therefore the deed whether it be a deed of feoff-
ment, grant, or leafe containing it is void, Soif I lend another
man 10l. for 3 yeare and take fecurity by Statute or Obligation
that the borrower pay me the lender 20l.for it ; this contra s ufu-
rious, and therefore the Statute and Obligation void. But if the a-
greement and Statute or Obligation be, that if theborrower pay
not the rol, within the yeare that then he fhall pay 20l forit;

this is no ufury, and therefore inthis cafe the deedis good. If one

come to me to borrow scol, of me and tell me he is unable to
pay it together, and therefore hee defires hee may pay it in
twelve or thirteene years, and doth offer therefare to give me for
my kindnéffe 200l. over and above befides the ufe to let him have
it fo, and then the 5ool. the intereft,and the 200!, iscalt toge-
ther, and fo we agree upon an Annuity of 8cl. per annum for
fourteene years, which is affured by Conveyances unto me ; in this
cafethe contra@ isufurions,and all the affurances madeto perfedt
it are void. And yet regularly where the principall monyisloft
the contra@ isnot ufurious, If a man defire to borrow of me 100l
for a yeare and I am content to let him have it for theufe of 81,

but
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but withall I compell him to take a leafe of me of a houfe at 6o,
rent which in truthisworth but 30l. thiscentrad is ufurieus and
therefore the affurances therenpon made void: Et fic de fimilibws,
But if:2 man the 17hof Fuly 1579, grant me a rent of 20l per
anmmmm for the loane of 100l, to be paid every halfe yeare, and the
firlt payment at Chriftmafle 1580, and it is agreed between us
that if he pay the rool the 171 of Iuly 1580, that thenthe rent
fhall ceafe; this contra@ is not wfurious,and thercfore the affuran-
ces thereupon made are not void but goods But if in this cafe
there be a private or collaterall agreement between us that he fhall
not:pay the 100l.and redeem the rent, and that claufe be put in on-
ly to evade the Statute, thenis the contra® ufuricus notwith=
ftanding and the deeds and affurances thereof void. E: jic de fimi-
libms. If one borrow 100l. after the fate of 8l. per centim, and
the borrower do afterwards pay part of the principall and all the
ufe within the yeare, and the lender doth receive it, or the Jender
doth fue for his mony within the yeare; thefe fubfequent adts do
not make the eontra& or deeds or aflurandes thereof void, for it is
a rule, that if the originall contrad be not ufurious, no matter ex
poft fatto can makeit fo, If one borrow of merol. and bind him-
felfe to pay me by a day, and moreover bind himfelfe that if ke

pay it not by the day, that he fhall pay me 20l for it ; this contraét

and the deedfor petfe@ion of it are good, for this is not ufurious,

for all Obligations with conditions for pagyment of mony lent are

of this mature; Add yet if oneborrow 1ool, of me and for this
mortgage land to me of a greater value then 81, per aunun? on con-
dition that if he pay the mony at any time before the yearsend
then the affurance to be void ; this fhould feem to be an ufurious.
contra®; for in this cdfe I am fure o have by the agreement more
then after the rate of 8. per cenraum, and fo it is not in the 2t cafe
before, If onie borrow 100l fora yeare and give the Broker 20l,
to procure it ; this will'not make the contra ufurious nor the affu-
rances void - but fot this the Brokcr may be punifhed.

Alfo all Obligations made to aSheriffe contrary to the Statute
of 23 H. 6. ch. 10. are void or at leaft voidable by pleading.
But of this fee in Obligations #ufra, A deed allo madecontaining
the Grarit of any thing with intent and ef purpofe to deceive and
defraud one that {hall afterwardsbay the fanie thing is void. For
it is'to' this purpofe provided by a Statuee Law, That allfraudu-
lent conveyances of land or any rent or profit out of land made by
whomfoever with intent to deceive ordefeate any that (hall pur-
chafe the tand orany rent or profit outof it for mony or othier good
confideration of the fruit and effe@ of their purchafe thalbe void a-
gainft fuch purchafors for fo much as chey buy and againft all others.
that come in by or under them, Burall fuch conveyances asare

made
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raade-bond fide and upon good confideration are not to be accoun-
ted fraudalent. For the better underftanding of which Statute and
the Law in thefe cafes obferve, That conveyances bona fide are op-
pofed to fuch as are upon and with any truft exprefle or implied -
And good confiderationsare fet down in the Statute to diftinguith

from Tfuch as are not valuable, as nature,bloudsand the like. If one

convey land with a prefent or future power of revocation or al-
teration at his will that doth convey it ; this thall be faid a fraudu-
fent conveyance as againft him that thall afterwards purchafe this
Iand : So that if one convey his land to the ufe of himfelfe for life,
and after to the ufe of divers of his bloud with a future power, as
after the death of Hor after fuch a day to revoke it;and before the
day he fell this land toa ftranger for a valuable confideration ; in
this cafe the firft deed fhall be faid to be fraudulent and void as to
‘him that. thall purchafe the land to doe him any hurt, Andif one
‘convey land with fuch.a power of revocation, and after with an in-
tent to defraud a purchafor make afeoffment to a ftranger to ex-
tin@& the power, and after fell the land for valuable confiderations
to a ftranger ; in this cafe both the firlt and che fecond deed as to
the purchafor thall befaid to be fraudulent and therefore void. And
if there be grandfather father and fon, and the grandfather makes
a leafe for 100, years to the father,and the father co prevent the
.drowning of the leafe by the defcent of the reverfion to him doth
affigne over che leafe to certaine friends of his to the ufe of his fon
an infant under pretence to pay debts, the grandfacher dieth, the
father doth continue the occupation of the land and maketheftates
and doth all a&s as owner of the land, the fonne payeth no debts,
and the aflignement (albeit divers perfons of quality were named
affignes) was delivered to one of the affignes of meane eftate in
private, and after the facher doth fell the land for valuable'confi-
deration, in this cafe this aflignment {hall be taken to be fraudulent

' and void as tothe purchafor. Andif the facher make a fraudulenc

conveyance and after continue the occupation of theland and it
defcend to the fonne after the fathers death, and he fell ic for valu-
able confideration ; in this cafe the purchafor may avoid the con-
veyance made by the father as wellas if ithad been made by the
fonne himfelfe, and thar whether the fonne be privie to the con-
veyance made by his father or not, Andif the fraudulent convey-
ance bee made to the King, yetitis void as to a purchafor as if ic
were made to a common perfon, And therefore if there bee ce-
nant in taile the remainder in taile orin fee, and he in che remain-
der percciving the tenant in taile doth intend;to fel the land and
barre him by a common recovery doth fell his remainder by deed
inrolled to the King, and after the tenant in taile doth fell theland
by common recovery for good confideration, in this cafe the pur-

chafor
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.chafor (hall avoid this deed to the King, wheteby alfo appeareth

that a fraudulent conveyance within this ftacute may be by way of

bargaine and fale. And fo was it ruled by the Lord Chiefe Juftice
Hide .in evidence to a Jury at Guildhall 33 Car, Andif therebe a
leafe for years and the leflor make a frandulent conveyance in fee,
and then for good confideration maketh another leafe tobegin ac
the end of the formerleafe ; this conveyance fhall be void asto the
fecond leffee. And if 4 make a leafe to B for years upon good con-
fiderationsyand after he makes another leafe to C of the fame thing
for the fame term to begin at the fame time upon good'& valuable
confideration, and B doth not difcover this but drives this bargaine
with €, and is witneffe to this fecond leafe, and the firft leafets not

-excepted in the fecond {eafe ; it feems in this cafe the firft leafe fhall

bevoid asto C. Andin allthefe and fuch like cafes, albeit the pur-
chafor before he make hisbargaine have notice of the fraudufent
conveyance, yet fhall he avoidit asif he were ignorant of it, But
fuchconveyances and deeds made as beforefhall never be faid to be
fraudulent and void asagainft him that fhall have the thing after-
wardsif he do not give a valuable confideration for it. And there-

‘fore if one make a leafe that wonld be fraudulent & void as to fuch

a purchafor to 4, and after make another leafe bonz fide to B, but
without any rent or fine given for it ; in this cafe the firft leafe {hall
not be faid to be fraudulent as againft the fecond leffee,and therfore
notvoid. Soif one covenant for the advancement of hisheirs males
&c. to levie a fine of land by a day to the ufe of himfelf for life,and

after of his iffue male; and before the day he make a leafe thacis -

fraudulent for many years of purpofe,and after he doth leviea fine
accordingly ; in this cafe this leafe is good and fhall not be faid to

‘be fraudulent and void by-this Statute as againft the iffue in taile, So

if 2 man that is fomwhat foolifh and given to waft be perfwaded to
fettle his lands upon fome of his friends of purpofe to maintaine
himfelf with it;and after fome ofhis lewd companions inveigle him
and gethim for a fmall fum of mony to conveigh it to them ; inthis
cafe the conveyance firlt made thalinot befaid to be frandulent as
agaiaft thefe purchafors, and thereforeit is good againft them. And
if one that hath a terme for 6o. years if he live fo long make it a-
way, and then hee doth forge a leafe for 9o, yeares abfolutely ;
and after by indenture reciting this forged leafefor valuabie and
good -confideration doth bargaine and fell this forged leafe and all
his intereft in the land to I $, in this cafe it feems that the firft leafe
is not void, and that the purchafor thallhave nothing but the for-
ged leafe,

A deed alfo made of any thing with intent and purpofe to de-
ceive and defeate Creditors of their juft d€btsand duties is void
alfo as againft fuch perfons, For it is provided to this purpofe
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by other Statutes. That al feoffments, gifts, grants, alienations,
bargaines and conveyances of lands, tenements, hereditaments,
goods, and chattells, or any rent, profit, or commodity out of land
made by frand or{collufion of truft to him that made the fame, or
otherwife with intent to hinderand delay,or put off;or put by Cre-
ditors, or others of their juft and lawfull aions, fuites, debts, 2¢-
compts, damages, penalcies, forfeitures, hariots, mortuaries,or re-
liefes fhall be void as againft them to whom fuch thing thall belong
and hee may recover the thing notwith{tanding, but all fuch as are
made boni fide;and upon good confideration, are not to be accoun-
ted fraudulent by this Statute.For the better underftanding whereof
thefe cafes following are to be heeded. If a mana lictle before his
death make a conveyance of his land to his children or friends of
his bloud with a provifo to make it void achis pleafure, and he
take the profits of it as his own, or make a conveyance of it to
friends to the intent they fhall not be fubje to the payment of his
debts, having bound himfelfe and his heires by any efpecialty, or
to the intent that a warranty and affets fhall not bind his fonne
for other land or the like, in this cafe this conveyance fhall be void
as to them that thould have reliefe upon this land bythe diffent:;
and efpecially when the conveyance is made after fuites begun ;
and more efpecially when any judgment is had upon the fuits a-
gainlt him that doth make the deed, And fo alfo isthe law for
goods, And thereforeif one beindebredto A 20l. and to B 40l
and be pofleffed of goods to the value of 20l and 4 doth fue the
debtor for his 20l. and hanging this fuite, the debtor fecretly makes
a generall deed of gift of allhis chattels realiand perfonallto B
in fatisfattion of his debt, and yet dothafterwards continue the
occupationand ufe the goodsas his own,and after 4 getceth judg-
ment and exccution ; in this cafe the deed of gifito Bfhallbe
{aid to befrandulent and therefore void as againft 4. So if in this
cafe he give all his goodsto Bin fatisfaion of his debr, and be-
fore any fuite begunby 4, with any expreffc or implicite truft, as
to theintent that B fhall be favourable to the debtor, orthat if the
debtot provide the mony that he fhall have the goods again,orthat
he fhall fuffer the debtor to enjoy and ufe the goods and pay him as
hee can ; in thefe and the like cafes the deeds fhall bee faid to bee
fraudul_ent and void, for howfoever it beemade upon good con-
fideration, yet it is not made 4ons fide.  Soif onein confideration
of naturall affeGion, or for no confideration give all his goods to
his child, or coufin boni fide, this thall be a void deed s o the Cre-
ditors, Et fic de fimilibus. Soif one give all his goods and chat-
tels to his executor in his life time by deed of gift,this fhall be faid
to be fraudulent and fhall be void as to Creditors. And albeic thofe

to whom the deed of fraud is made know nothing of the fraud,yetis
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the deed frandulent in that cafe alfo as well as whete they are pri-,

vie to it, If after a Commiffion of Bankrupts be fued out the debtor
make a deed of giftof all his goods to one of hisCreditots in fa-
tisfa@tion of his debt ; in this cafe this deed {hall be void as againit
the reft of the Creditorsand as to the Commiffioners, and they
may order it with the reft of the eftate notwithftanding. Bucif
A boni fide jand for valuable confideration mortgage his land
whereof he hath a term of yearsto B, upon condition thatif he
repay the mony to B a yeare after that he fhall reenter, and B
doth covenant with--4, that he fhall take the profits of it untill
that time &c, A4 doth'not pay the money, -and B hoping that he
will pay it in time doth fuffer him to continuein poffeflion and
take the profits of it two or three years after, andinthe interim
judgment is had againlt 4, upon a bond and execution awarded ;
in this cafe execution fhall not be made of this leafe, for this deed
of mortgage fhal not be faid to be fraudulent as to the Creditor,for
when a conveyance is not fraudulent at the time of the making of ic
it fhall never be faid to be fraudutent for any matter ex poft faéls,

If A befeifed of the fifth pare of the Manor of B,and B of the
6% part, and A cometh to A4 to buy his part, and afcer A7
faith to 4, my Counfell tells me I cannot fafely buy of you unlefle
B joyn, and after B doth grant arent charge of 151, per annum
out of this Manor to C her fonne and the heires of his body in
confideration of naturall affe@ion (and thiswas about 1. fac. C
being then but about three years old) with provifo that if D (whom

"B did then intend to mary) grant to the faid C thelike rent of
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151 and for the like eftate out of 201, land by the yeare of the
land of B, then the faid grant to be void, and after the faid 4
bought the 6th part of the faid Manor of B,and D her husband be-
ing intermaried, and after 4, B, and D her husband joyne inthe
grant to A, and in this cafe it was ruled that this grant to € was
not fraudulent and void. If one doth hold his fand to pay a hariot

_at thedeath of every one that dyeth tenant in fee fimple,and he in-

feoffe his fonne and heire in confideration of naturall affe@ion and
mariage to be had between the fonne and 7, and the fon (to pre-
vent ithe Dower of hisintended wife during his fatherslife ) makes

"a leafe for forty yeares unto his father if his father live fo long,

and afterwards the mariage is had, the father payeth the rent, the
fonne doth fuit of Court for the land and after the father dieth ; in
this cafe this leafe {hall not be faid to be fraudulent as to the
Lord to deceive him of his hariot becaufe it was made toano-
ther end.

A deed alfo made to defeate the King or other Lord of his
wardfhip fhall be void, as te a third part of the thing conveyed.
And cherefore if any tenant thae holdeth of the King or anyhoa

F 2 ~ ther
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ther Lord make a feoffment or other conveyance of hisland to de-
Teate and defraud che King or Lord of his ward(hip, primer fei-
fin or any other benefit appointed and preferved for the Lord by
the Statutes of 32 and 34 H. 8. fhallbe void as to a third part
thereof againft the Kingor other Lord who {hall notwithftanding
have their wardfhip and other benefits, asif none fuch were made,
As if fuch a tenant by deed enfeoffe his lineall or collaterall heire
within age, or make a leafe for life the remainder to his heire, or
make a gift in taile the remainder in fee to hisheire, or makea
feoffment on condition that he fhall reinfeaffe his heire at his
full age, or make afeoffment for the paiment of his debts, prefer-
ment of his wife and children, or infeoffe another to the intent that
he fhall take the profits till he have an heire male and then to rein-
feoffe him ; all thefe are fraudulent, and void as to a third parc-of
the land, and as againft the King or other Lord in refpect of the
benefit they are to haveof and by the land. But no conveyance
in thefe cafes thall be faid to be fraudulent and fo void for two
parts of theland., And if one make afeoffment of land to two
(whereof his heire is one) and their heires for mony or other va=
luable confideration ; this {hall not be faid to be afraudulent con-
veyance of any part.  Soif fuch a joyntenant make a feoffment of
his moity to a ftranger. * And in cafes where the feoffmentis * Dyer,,
trandulent for a third part as before, if the feoffee dye or makea € 294
feoffment over bond fide before the death of the Anceftor ; in thefe
cafes the deed is become good again, and the collufion gone, Uf 2 pyerses.
man for feare of debts eenvey his lands to friends with condition €o-1e.57.
that upon payment of rol, they thallconvey it to thofe whom he
thall appoint ; in this cafe the conveyance {hall notbe fiid to be
fraudulent as o the King or other Lord for it was done to another
end, and therefore it is a good conveyance againft all men but the
Creditors, Where deeds fhall be void in part or in all for want of
wrollment, arturnement,livery of feifin or the like ; fee afterwards.
6 Where a deed If a deed that is well and fufficiently made in his Creation thall Ce.11.27.
good in his crea- be afterwards altered by ra.furc,intcrlining,addition,drawing a line ?;‘,lféf yer
“".’3 may become theough the words (though they be ftili legible) or by writing new Peik- Sec.
;ﬁ}t faé:*x:;x letters upon the old in any materiall place or part of it, as if it be Keiw-ig2.
what will make  in 2 deed of grant, in the name of. the grantor, grantee, or in the fiez. Re. -
fuch adeed void thing granted or in the limitation of the eftace, orif itbeinan 14 H .35,
er net. Obligation, when the word [ Heires ] (hall be inferted, or the 2 Faic#-
5. ByRafure. (ymme increafed, orin the date of either, or the like ; be the fame
cither by the party himfelfe that hath the property of the deed o
any other whomfoever except it be by him.that is bound by the
deed ; and be the fame with or without the confent of himto
whom. it is made or doth belong; in this cafe and by either of
thefe meanes the decd hath loft his force and is become void.
And.
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. And if the alteration be made by the party himfelfc that oweth
the deed, dlbeicicbe ina place not materiall, and that it tend to
the advantage of the other parry and his owne difadvantage,yet
the'deed is hereby become void. But if the alteration be made by
the party himfelfe thatis bound bythe deed inany materiall or
immateriall part thereof, or a ftranger without the privity orcon-
fent of the owner of the deed fhall make any fuch alteration in any
part of adeed not materiall, (as if it be a deed of a grant contain-
ing a leafe for years, and there be inferted between [ To have and

. to hold]and | for 30 yearsJthefe words [from henceforth:] Orif

it be an obligation and there be inferted between [06/go meJand
Lper prefenses] thefe words [ Execntores meos] in both which cafes
thofe words are needlefle and without any frute at all ; hereby the
deed is not hurt, but it remaineah good notwithftanding. But if
the'Alterationbe before the delivery of the deed,be it whatfoever
or by whom foever, it will not hurt the deed. And herein it muft
be obferved that then a rafure, &c, is moft dangerous, and the
deed thereby moft fufpitious when it is ina deed Poll and there is
but one partof the deed ; and whenthe rafure or other alteration
is in any materiall part of the deed ; and when the alteration

makes to the advantage of him that doth owe the deed and to the

difadvantage of the other that made it ; and when there doth ap-
peare {ome other thing to be written before ; and when there is ne
other part of the deed, recitall,defeafance,or other matter to which
this may be compared, and that may make it appeare to be before
the delivery ; and when there be other parts ofthe deed or other
matters wherennto this being compared doth not agree ir that
part wherein the alceration is ; and when the deed hath been in the
fmoke, or any fuch like meanes hath been ufed to cover the alte-
ration, And in thefe cales the macter was anciently ufed to be
tried by the Judges upon the view of the deed ; buc it is now ufed
to be tried by Jurors,whether the rafure,or other alteration were
before the delivery of the deed or not.

And if after the fealing, delivery and perfeGion of a deed, the
feale thereof happen to be broken off, or to be utterly defaced, fo
that no figne or print thereof can be feen, or it appeareth to have
been broken off and ic is glued, orthe wax new heat and fet on a-
gain;or the labell ofthe decd hath been broken off from the deed &
1s fewed onagain; or the deed is new fealed with other wax,be the
fame by whatfoever means, or whomfoever unlefle it be by him and
his meanschat is bound by the deed ; in thefe cafes and by either of
thefe meanes the deed is become void, But if any peece of the
feale remain fixed to the deed,and there be any print left upon that

- peece, the deed doth continue good. And if after the feale of a

decd bee broken off the party that fealed it daoe feale and deli-
' ¥3 ver

2. By breaking
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3 Byredelivery  ver it de #ove;by this meanes it feems the deed is become goodagain, Trin38 %L
or cancelling And if 2 deed be dclivered up to the party that is bound by it Dier 112
of t. to be eancelled and it befo; or if hethat hath the deed doth by
agreement between him and the other cancell the deed ; by either
of thefe meancs the deed is become void. But if an Obligee deliver
up an Obligation to be cancelled,and the obligor doe not after-
wards cancell him, but the obligee happen to get him again into his
. hands and fue the obligor upon him, the obligor hathnot any plea
a.Bydifagree o avoid him, for the deed remains ftillin force: Co:3.26.
menk. And if an Obligationbe delivered as an Efcrow to a frangerto 7%, -
be delivered to the obligee on certaine conditions, orto altran- )
ger to theufe of the obligee, and when this is after tendred to the
obligee he doth refufe it and difagree toit; or if an Obligation be
made to a feme covert, and her husband difagree to it, inall thefe
. . cafes the deed is become void. And like Lawis of other deeds in
fgreement. divers fuch like cafes. But the party bound by the deed may not
in thefe cafes plead non et fattam tothe deed. And in thefe cafes
when the party hath once by his agreement made the deed good
he cannot afterwards by his difagreement make it void: and when
* once by refufall and difagreement he hath made the deed void he
5. By Judgement €annOt by agreement or acceptance afterwards make it good. €rom, Jut»
of a Ceurt, A deedalfo good in his originall creation may be afterwards 3243
damned or avoided by fentence and order ofa Court, and this is a3
ufually done in the Starre-Chamber and inthe Chancery, and it
is when it appeareth that the deed was obtained by fome fraud,
force, circumvention ot fuchlike pra®ife, or when it doth appeare
7. When and to be forged, or the like. \ €o.11.27.1
:ehergoz Cl}‘iedaf:lﬁ? For the anfier of this queltion thefe differences muflt-be obfer- 148837+
andgvoi i gm ved. 1. When a deed is void ab initio, and when it doth become
©rgoodagainft  void by matterex poff faito. 2. When the deed which s void in
oncperfonand  part from the beginning is entire,and when it doth confift of feverall
;2;6 :egﬂ"g . Claufes: and when it doth confift of feverall claufes when the fe-
iother. O 0L yera|] claufes are abfolute and diftin&, and when they are feverall
and yet the one hath dependency upon the other. For if any of
the Covenants of an Indenture, or the conditions of an Obligation
be againft Law, and the reft of the covenantsor conditions be good
and lawfull ; in this cafe thofe that are againft Law and the deed
as to that part are void abinitio, and the reft andsthe deed as for
that part are good ab initio, So if three diftin@ Obligations are
written upona peece of parchment, and the one of them only is.
vead to the obligor, and he being an illiterate man feale and deli-
ver the deed ; in this.cafe thisisa good deed for that which was
read and void for the reft 44 inizio. But if an obligation be for 20 1.
and it be read to the obligor an Obligation of 205, this is void
for the whole abinitio. ) Co. t1.27,

Kelw.70:
If 3 B30

Vacat of a deeds
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If a deed be read as containing the grant or gift of in eftate taile
and a letter of Acturney to give Livery of Seifin, and in thatfenfe.
the party doth feale it,and in truth it is a feoffement and convey-
ance of an eftate in fee fimple; in this cafe albeit the letter of

“atturney were truly read yet becaufe it hath dependence onthe
conr28.  eftate, it is void for all.

Fizfeoffe-  1f3 man beindebtedto me 201, on a Contra& and 100l onan

Faiss7.  Obligation, and he pay me this 201, and Iam to make a releafe

4733 forir,and the intendment of the releafe is no more, anditis fo
read to me being an illiterate man, but in truth it isa generall
releafe, in this cafe it feemes it is good for fo much as it is intended

Disr27.  and was declared and void for the reft.

If the condition of an obligation be altered by rafure &c. the
obligation alfo is hereby become void becaufe the condition and
obligation are one deed, but if the rafure &c. be in the defeafance

xgag, ©f anobligation, this will not make the obligation void.

26, If a deed containe divers diltin& and abfolute Covenants, and

Co1128,  any of thefe Covenants be altered by addition, interlineation,

: rafure, or the like, by this meanes the whole deed and not that

Cos2;.  Ppartonly isbecome void.

YHys If there be divers grantors, obligogs, &c, named in a deed and

7" one of them only doefeale the deed, thisisa good deed asagaintt
him that doth feale and void as to all the reft that doe not feale,
And if divers enter into covenants by a deed feverally,and che feale
of one of them is broken from the deed; in this cafe the deed is
good ftill as to all the reft but void as to him. Butif an obligation,
or the covenants of a deed be joint and not feverall or joint and
feverall, and the feale of one of the obligors, or covenantorsis
broken, or the obligation or covenants be altered by rafure or the

satgae. like s hereby the whole deed is become void.

Pokfo:,  1f1be bound inan obligation toa Monkeand 7S, this deed is
void as to the Monke but good asto I S:Soif a Monke and Ibe
bound to another ; this is good as againft me,but void asagainfk

Corx73. the Monke. And foitis in cafe ofa Grant.

et 7. Bya power of revocation or a condition a deed may be made

Numb.13, void in part and continue in his force for another pare. And there-
fore it feemes in the ufuall cafe where a deed is made upon con-
dition that if fuch a thing be, or be not done that the deed (hall
be void, or that thefe prefentsfhall be void ; that in thefe cafes
the whole deed and all the covenants therein contained are void ;
But if the frame of the condition be, That upon fucha thing to be,
or not tobe done it fhall be lawfull for the feoffor, leflor &c. to

. reenter, or that the demife f{hall be void, without more words;
in thefe cafes the eftate only and thofe covenants that are incident
therunto, as for quict enjoying and the likeand the deed ash to

that
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that part only 1s void : and for other covenants that are collate-
rall and haveno dependence upon the eftate that the deed doth
remain in force and is good ftill, for a man may grant two acres up-
on condition to reenter into one of them. If it be intended that the
whol deed (hal be void,the beft way is to ufe thefe words [ thenthefe
prefents & every thing therein contained fhall be utterly void. ] -
All deeds doe take effe@® from, and therefore have relation to
the time not of their date but of their delivery : and this'is alwaies:
prefumed to be the time of their date unlefle the contrary doe ap-
peare. And hence it is, That ifaStatnte be acknowledged the 26.
day of 244y, andthe conpfee make a releafe ofall demands dated.
the25. dayand deliver it the27. day ; that by thisreleafe the
Starute is difcharged. And if the defeafance of a Statute doe beare
date before, and the delivery of it beafeer the Statute ; that the
conufor may fhew thisand take advantage of itin avoidance of the
Statute, And that if a writing be dated in the minority of an In=
fant,and be fealed and delivered by him when he is of full age, that
this isa good deed and will bind kim, And that ifa. releafe be fup-
pofed to be made by a husband to barre a duty dueto the wite,
and it be dated during the coverture butin truth it is fealed and de-
livered by the husband before the coverture; that this{hall not
barre the wife : the time therefore of delivery of a deed is
materiall in all thefe and the like cafes, and thisis alwayes to be
tried by a Jury,And hence it isalfo, That if che next prefentation to
a Church be granted to two feverall perfons by feverall deeds of
feverall dates,and the deed that beareth the lalt date be firft deli-
vered ; in this cafe he to whom this deed is made fhall have the

~ Prefentationyand not the other whofe deed albeit it be dated firlt

yetis delivered laft, Aud hence it is alfo that it a leafe be made for
years, to begin from henceforth, or 4 confectione prefentinm, or 2.
aieconfeltionis ; that this leafe fhallbe faid to begin-from the time
of the firlt delivery and notfrom.the time of the date,

And where deeds have a kind of double delivery, asin cafe of
adelivery as an Efcrow, there they fhall take effe® from, and
have relation to the time of the firlt delivery or not ## res valear,
forif relation may hurt and for fome canfe make void the deed.
{as in fome cafes it may).there it thall not relate, But if relation
may helpe ir, as in cafe where a feme fole deliveran Efcrow and
before the fecond delivery fhe is married or dieth,.in this cafe if
there were not a relation the deed would be void, and therefore
in this cafe ic (hall relate. So ifone diffeife me of two acres of
land in D-and I releafe to him all my right in my lands in D and
deliver it to_an eftranger asan Efcrow &c. untill-a time and be-
fore chat time he difftife me ofanother acre there; in this cafe this.
scleafe thall notby refacion oxtend to. this othemacre to barre me

. of
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of chatalfo. But “as-to collaterall a&s there fhall beno relation
at all in chis cafe. And therefore if the obligee releafe before the
fecond- delivery the releafe is void and will not barre the party
-obligee of the fruit of his obligation. |

1fa man that is party or privy ineltateor intereft or one that
doth jultific in the right of one that is fuch a party or privy fhall
plead adeed in any Court, although he claime but parcell of the
originall eftate, yet inthiscafle he mult fhew the originall deed to
the Court: and the reafon of chis is, to theend that the legall part
of the deed (cthe criall whereof belongeth to the Judges) may ap-

prove it felfe. 7, that it may be feen whether the compofition”

of words be fufficient in Law or not,and then that it may appeare
whether the eftate be with Condition, Limitation, orwich power
of revocation &c. to the end that if there beany fuch thinginic
and therebe no other pare ofit,the other party may take advantage
of it,and then that it may appeare to be without rafure orinter-
lining and the like, and alfo that it may appeare tc be well fcaled
and delivered (che triall whereof doth now belong to the Cour-
try.) But ftrangers to eftates that are neither parties nor privies
{hall not be compelled to {hew the deed though they make ufe
of him. And when adeedis thus {hewed in Court it muft remaine
in that Court all the Terme wherein it is fhewed in the cuftody
of the Cuftos brevinm, and at the end of the Terme ifthe deed be
not denied the Law doth adjudge the pofleflion of the deed in him
to whom it doth belong. But ifthe deedbe denied thenitisto
be kept there untill it be determined, Alfo when a deed is
thewed in Court the adverfe party may take any advantage by it
that it will afford him, as if a feoffement be made by deedpoll
on condition, and the feoffee doth breake the condition and the
feoffor dothenter and the feoffee doth fue him and makes his title
by that deedsthe feoffee may take advantage of the Condition.

Any man that hath-occafion to ufe or plead a-deed may fet forth
the delivery thereof to be at any time after the date of the deed;
and in fome cafeshe muft doe fo if he will have any advantage by
it. As if he plead a releafe to anobligation and it beareth date
before the obligation;in this cafe he muft averre that it was deli-
vered after or it will not availe him. But a man may not in plead-
ing fec forth the delivery of-a deed tobe before the date of the
deed. Andyetifitbefo thata deed be dated after the time of the
-delivery.of it, the deed is good, and therefore if he that doth
ufe fuch a deed doe plead-and fet it forth asa deed made before
the time of the delivery and the party that made it plead non eff
fattumto the deed, a Jury upon the triall may finde the truth of
the cafe: but if he by his pleading fet forth the deed to be delive-
red before the time of thedate, then the Jury is concluded afwell
as
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as the party himfelfe, for a Jury is eftopped to finde any thing
contrary to that which is apparently admitted in therecord. 1n
debt brought by an executor the defendant pleaded the releafe of
the Teltator which did beare date after the death of the teftator,
but he did averre the delivery ofit in the life time of the teftator,
and the Court did not allow of this plea.

Sometimes Antiquity added a place whete the deeds were made,
as Datum apud B, and this was in difadvantage of him to whom
the deed was made, for if the deed be in generall and withont this
addition he may alleage the deed to be made where he will. An
obligation made beyoncf the Seas may be fued here in England in
what place the obligee will, andifit beare dateat the Burdeux in
France,it may be alleaged co' be made in guodam loco wvocar. Bur-

‘denx in France in Iflington in the County of Mdiddlefex and there

it fhallbe tried, for whether there be fuch a place in Jflington or
not it is not traverfable in that cafe.

Non eff faltum is an anfwer to a declaration whereby a man
denieth that to be his deed whereupon he is impleaded.

If any deed or writing be ufed againft a man in any Gourt and
it want writing, fealing, or delivery, or it be not fealed, written,
and delivered as beforeisfet forth, the party that is fued upon it
or againft whom it is pleaded may plead this plea to it.So alfo
ifa deed by any Alteration of rafure &c. become void; in this
cafe the party may plead this plea to avoid it. So alfo where a
deed doth become void or lofe his virtue by the not reading, or
not true reading of it to an illiterate man,orby refufall or difagree-
ment as in the cafes before, the party may plead this plea toavoid
it. Butin all cafes where the deed is voidable and fo remaineth at
the time of the pleading, as if an Infant, or man of fullage by
durefle feale and delivera deed ; or if an obligation be well fealed
and delivered by two and the deed be joynt and the obligee fue
one ofthem ; in thefe and fuch like cafes the party bound by the
deed may not plead Nox eff faitwm,for in the firlt and fuch like
cafes he muft avoid it by fpeciall pleading with conclufion of Judg-
ment fi Aftion . and in the laft he muft plead in abatement of
the writ &c, And if an obligation or any other deed be by any
fpeciall at of Parliament made void the party that isbound by it
cannot plead this plea of Nox eff faltum to it but he muft avoid it
by fpeciall pleading of the matter and taking advantage of the
Statute and fo with conclufion of Judgement i A&ion ¢ie,

And now we come to the Expofition of deeds.
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IT is further tobe obferved that Deeds for the moft part confift
of thefe things. viz. the Premifles, Habendum, T enendum, Red«
dendum ox refervation,Condition, Warranty,and Covenant. And in
the Premiffes there is fometimes a Recitall,and fomtimes an Excep-
tion contained: but all thefeare not effentfall parts of a deed,for a
deed may be good albeit it have not allthefe parts or it be not fo
formall and orderly drawn and made.
Cofuper The Premifles of a deed is all the forepart of the deed before the | premiges
7o Hubendwm. Andyet this word is fometimes taken for the thing 9uid.
Plow.isé.  demifed or granted by the deed, And the office of this part of the
deed is rightly to name the grantor and grantee and to comprehend
the certainty of the thing granted, either by exprefle words, or by
that which by reference may be reduced toa cerrainty, and the
exception or thing to be excepted if there be any. And in this part
of the deed isthe Recitall (if there be anyin the deed) for the
moft part contained. And herein alfo is fometimes (though
impropetly) fet downe the eftate.
. fuper The. Habendum of a deed is that part of the deed which doth 2 Habendum:
Liesgao.  begin with To have and to hold. And this doth properly fueceed 2sid.
o7 the Premilfes, And the office hereof isto fet downe againe the
name of the grantee, the eftate that istobe made and limited, or
the time that the grantee fhal have inthe thing granted or demifed,
and to what ufe. And herein alfo is fometimes thongh needlefly fec
downe againe the thing granted. But the deed that dothufual- ; wherea deea:
ly tonfift of all thefe parts may be good notwithftanding fome of isgood nowithe
them be omitted and it be not fo formally made, For aneftate flanding fome -
may be made by a deed without any Habendumatall, Asifone ng“?,'"ISJ faulfﬂ,
give or grant land to- another and his heirgs, without any more o i mr <
words in the deed ; or if one give or grant land to another, and '
limitno eftate without any Habendum inthe deed ;, and feale and
deliver this deed and make Livery accordingly ; in both thefe cafes
the deed is good;and in the firft cafe an eltate in fee fimple is made,,
and in the laft cafe aneftate for lifeis made. And if the name of
the grantee be not contained in the Premifles, yet ifit be in the He-
bendum,ivmay be good enough. As if one give orgrant land Ha-
bendnm to B and his heires,and he is not named in the Premifes, yee
thisis a good deed to make an eftate in fee fimple.. And yet if the
shing granted be only in the Habendum and not in the Premifles d(:f:
&
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the deed, the deed will not paffe it. And therefore ifa man grant }‘;‘i‘;‘r";_ﬂ-’

biacke acre only in the Premiffes of a deed Habendum blacke acre Peicsea,
and white acre; white acre will not paffe by this deed. Butifthe *3*
thing newly added be implied in the thing granted by the Premiffes

of the deed, as being an incident thereunto or otherwife, or it be

the fame thing, and exprefled in other words only, in thefe cafes

the Premiffes and the Hubewdum may ftand together. As if one

grant a manor, Habendnm the manor with the Advowfon appen~

dant to the manor ; or if one grant a Reverfion ef land by the name

of a reverfion in the premifles, Hubendum the land it felfe, in both

thefe cafes the deed is good and theadvowfon and reverfion will

pafle. So alfo if livery of Seifin be made of the thing newly added,

in this cafe perhaps it may pafle by theLivery. Andif thething

granted be lefe out inall, orin part in the Habendnm,yet the grant.

1s good, And thereof if one grant land to 4 Habendum to A his

hewres &c. or if one grant white acre and blacke acre to-4 Ha-

bendum white acre to 4 and omit black acre ; yet thefe deeds are

good, and all that is contained in the premiffesof the deed doth

pafle in both cafes. And if a feoffement'be made to one, Haben- Lir:cs,
dum to him and his heires, without the word Affignes; thisisa fiperLicas.
good feoffemeat and the eftate thereby made is affignable : as New 1ems
where a leafe is made to one his executors and adminiftrators, o e Lav,
without the word Affignes, thisis a good Leafeand affignable,” = o
Soif one grant land to 4 Huabendum to him for xo0. years;or
Habendum to himand his affignes for 1c0. years ; thefe are as

good leafes as the leafe thatis made by thefe words Habendnm to

- his executors, adminiltrators and affignes for 100, years. So if

a leafe of land be made to 4 Huabendum the land to him and his

heires for 100. years,this is 2 good Habendnm and the word[ heirs |

is void, and it fhall goe to his execurors &c. As alfo where land

is granted to .4 Habendpm to him and his Succeflors for 100.years;

this is a good leafe, and the word [Succeffors] void, for it fhall

goe to execurors &¢. And if aleafe be made Habendums for years,

and fay not how many years; this is a good Hubendamand a leafe

fortwo years, :
3. Recieall Quid. A Recitall is the fetting down or report of fomthing done before,
4.Whereiris When a manisto take any new eftate from the King ofa thing ¢, .45,

Reedfulliornor.  yhereof there is any eftatc in being, there the former eltate ific by Do vp.
good and of record muftbe rehearfed and recited in the deed, of
elfc the fecond grant will notbe good : but in cafe of a common
Perfon there needs no fuch recitall; neither when a man isto de-
rive an eftate out of a former, or affigne overa terme of yearsis it
needfull chere (hould be any recitall of the former eRite in be-
§.-Where mifreci- ing.

vl will hurea : 1 « :
deeds o nos if one recite or rehearfe an eftate made for terme of years, ;nd Cortma
then
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then after grant ‘over that terme to another, and miftake in the
recitall ; this miltake may make all void. Asifa Fieri facias come
to a Sheriffe tolevy a debe, and he by writing recice that the de-
fendant hath a terme of years, and doth fuppofe it to begin
1% Maiiy 2 fac. when in truth it doth begin the 20t of Anguf?,
and then fell the fame terme ; in this cafe chis fale is void. Butif
he adde withall thefe words in the deed [And all the intereft that
the defendant had in the landJor if he make fale of it for a certain
number of years only; this grant may be good notwithftanding the.
mifrecitall,
Dier93. If one recite a former leafe to be made fuch a dayto7 § and
e then make a new leafe to begin after the end of the former leafe,
and miftzke the date of theold leafe; in this cafe the deed is good -
notwithftanding this miftake.
§i.73. - Ilbone grant a reverfion, and in reciting the leafein pofleffion -
P miftake the date-of it only and recite all the reft traly ; chis will .
not hurt the grant, No more then where aman doth recite that .
fuch land cagie to him by forfeiture, agd then doth grantit by .
name ; forin this cafealbeit it did not come to him by forfeiture
but by furrender, yet this miftake will not hurt. And yet in cafeof .
the King fuch a mifrecitall may makethe grant void. \
Dierss. " IfIgrantto IS all the lands in Dale which I purchafed from .
737%  ID or which came unto me by defcent from 7 D, or I givealtmy
goodsto 78 which I have as executor to / D, and in truth 1 have
no fuch lands.or goods, but 1 had themby fome other meanes.or of
fomeother ; in thefe cafes and by this miftake the deed is void,
Bue if I grant to /.8 all my lands in Dale by name, as white acre,
which I purchafed of 7 D and in truth I did purchafe them of ano-
ther; inthiscafe this miftake will not hurt the deed. So if I grant
20. load of wood in Dale inthe great wood which I had ofthe
grant of my father, and in truth I had not of the grant of my father
but of the grant of another ; in this cafe the grantis good. But of
thismatter fee more in Grant Nwmb, 4. parrs..
Plow.361. An Exceprion is a claufe of a deed whereby the feoffor, donor, 6. Bxceprion,
ys:Diess. grantor, leflor, &c. doth except fomewhat out of that whichhe Luid.
i had granted before by the deed, And this doth moft commonly
Cofoper  and properly fucceed the fetting downe of the things granted, and .
3115,‘2,74',, is made by one of thefe words Exceps’, Preter, Salvo; §inon; or
fuchlike. And hereby the thing excepted is exempted and doth
not mafle by the grant,neither is it parcell of the thing granted: as.
if a manor be granted excepting one acre thereof, hereby in Judge-
ment of Law that acre is fevered from the manor. But this may be
BREe. 10 a0y part of the deed, and {o hathit been refolved. Hil, 17.Car. . what fhall pe
gunels Inevery good Exception thefe things muft alwaics concurre, faid agood ex-
Peisea. 1. ThisException muftbe by apt words, 2.. It muft be of par% ception; or not.
62 &, r o of
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of the thing granted and not of fome other thing, 3. It muft be
of part of the thing -only, and not of all, the greater part, or the
effect of the thing granted, 4. It muit be of fucha thingasis
feverable from the thing which is granted, and not of an infe-
parable incident. 5. It muft be of fuchathingas he that doth
except may have and doth properly belong to'him. 6, It muft be
of 2 particular thing out of a generall, and not of a particular thing
out of a particular thing or of a part of acertainty. 7. It muft be
certainly defcribed and fer downes As for examples. ? If a man
grant al his lands in Efex faving,befides,or except his lands in dale,
or all his lands in Dale excepting one heufe, or one acre in certain;
or one houfe excepting one chamber in certain ; thefe and fuch
like Exceptions are good. > And if one grant a manor excepting
one Tenement (parcell of the manor) or excepting the Serviceso
1.5 (who doth hold of the manor) or excepting one Clofe, or
excepting one acre, or excepting the Advowfon appendant, or
excepring the woods, or excepting twenty acres of wood, or ex-
cepting all the grofle trees ; thele are good exceptiong. )

¢ And if one grant a mefuage and houfesthereunto belonging
excepting the barne or excepting the dovehoufe ; it feemes this is
a good exception, for they may pafle by the grant of a mefuage
&c. 4 And if one grant land excepting the Timber treesthereupon,
or excepting the trees thereupon ; or if2 man fella wood excep-
ting 20. of the beflt oakes, and {hew which in certain ; thefe are
good exceptions. ¢ So if one havea manor wherein is a wood
called the great wood, and he grant his manor excepting all the
woods and underwoods that grow in the great wood and all the
trees that grow elfewhere, thisisa good exception. £ And if one
grant a mefuage and all the lands and tenements thereunto belonge
ing exceptingone cottage ; this is a good exception, & Andif one
grant a reverlion excepting the rent;this is a good exception of the
rent and doth keep it from paffing by the grant, So if a man havea
a rent charge out of land and he releafe his right in the land except
the rent ; So if the Lord releafe to his Tenant Salve dominio fno,
e, thefeare good exceptions, b And if one grant all his horfes
except his white horfe ; this is a good exception of the white horfe.
i Andifa manbe feifed of a manor, and leafe it by deed indented
for life exceptis & refervatis qnod bene liceat vo the leflor fuccidere
dare & vendere omnes groffas arbores in dito manerio crefcentes (i,
it feemes thisis a good cxception of thetrees. But if the exception
be of another thing then the thing granted : ¥ Asif one granta
manor or land excepting 12 d.or excepting the Tithes, or cxcepring
one acre of ground which is no parcell of the manor or of the land
before granted ; orif one grant the land defcended to him of the
parc of his father excepting the land defcended to him of the part

of
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Expofition of Deeds.
of his mother ; thefe exceptions are void. ! Or if the exception
be fuch as it isrepugnant to the grant and doth utcerly fubvere ic
and take away the fruit ofit, as if one graat a manor or land to
another excepting the profits thereof ; or make a feoffement of
a clofe of meadow or pafture, referving or excepting the grafle of
it; or grant a manor excepting the fervices ; thefe are void ex-
ceptions. ™ So if one grant his houfe, chambers, cellars, and
fhops, excepting his fhops; it is faid this is no good exception.
And by the like reafon if ane grant his meadow and pafture grounds
except his meadow grounds, this exception is not good no more
then if one grant two manors or tw o acres excepting one of them,
And of this opinion was the Chiefe Juftice in B,R. Hil, 3 Car. in
the cafe of Haward and Fulcher, » And yet if a man make a leafe
foryeares of a Mill excepting the profits thereof during the life
of the leffor ; it is faid, thishath been adjudged 2 good exception,
But I deubt of this cafe, for the exception of the profits of a thing
is the exception of thething it felfe. Ard a man cannot grant an
eftate and referve a part of the eftate, as make a feoffementin fee
and referve a leafe for-life, or grantan Advowfon and referve the
Prefentation for his life, © Orif the exception be of an infepara-
ble incident and a thing that cannot be granted by it felfe and from
another, as if a manor be granted excepting the Court Baron, or
land be granted excepting the common appendant thereunto be-
longing ; thefe exceptions are void. But exceptions of feverable
incidents are good. » Or if the exception be of fuch a thing as the
grantor cannot have nor doth belong to him by law ; as if a leflee

for years affigne over all his terme in the land excepting the Timber.

trees, earth or clay ; this exception is not good. Butif leffee for
life make a leafe for years, or leflee for 21. years make a leafe for
20, years; or tenant by the courtefie or in dower grant over their
eftate excepting the Timber trees; thefe are good exceptions,
And if a leflee for life or years open a Cole-mine and then afligne
over his eftate excepting the mines or the profits thereof; thefe
are void exceptions, 4 Orifthe exception be ofa particular thing
out of a particular thing, as if one grant white acre and black acre
excepting white acre, or grant 20. acres of land by particular
names excepring one acre of them ; thefe exceptions are void.
r Or if the exception be fer downe incertainly, as if one granta
houfe excepting one chamber; or grant a manor excepting one
acre, but doth not fer forth which chamber or which acre it thall
be ; thefe exceptions are void.

A Teuwendum is a claufe of the deed whereby the tenure was
heretofore created. And this doth moft. commonly and properly
fucceed the Habendum, and was made by thisword Tenendum per
Jervicium &¢, But fithence the Statute of Quia emptoresterrarum

when.
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when the fee fimple doth pafle the tenure is alwaies of the chiefe
Lord and is thus fet forth, Tenendum de capitalibns dominis &c.
And this claufe at this day is for the moft part omitted altoge-
ther.

A Refervationis a clanfe ofa deed whereby the feoffor, donor,
leffor, grantor &c, doth referve fome new thing to himfelfe out
of that which he granted before. And this doth moft commonly
and properly fucceed the Tenendum, and ismade by one or more
of thefe words Reddend, re(ervand, folvend, faciend,inveniend,
or fuch like, This doth differ from an exception which is ever of
part of the thing granted and of a thing ineffzat the time, but this
is of a thing newly created or refetved out of a thing demifed that
was not in effe before ; fo that this doth alwaies referve that which
was not before or abridge the tenure of that which was before.

In every good refervation thefe things muft alwaies concurre.
1. 2 It muft be by apt words. 2, It muflt be of fome other thing
iffuing or comming out of the thing granted and not a part of
the thing it felfe nor of fome thingifluing out of another thing,
3. Itmoft be of fuch a thing whereunto the grantor may have
refort to diftraine. 4, It muft be made to one of the grantors
and not to a ftranger to the deed. As for examples. ® If a man
grant land yeelding and paying money or fome fuch like thing
yearly, this isa good refervation, But if the grantee covenant to
pay fucha fumme of money, or todoe fuch a thing yearly ; thisis
no good refervation, but a covenant to paya fumme of money in
grofle and not as a rent, < Ifaleafe be made for years rendering
a rent to the leflor or his heires, in the difjun@ive ; or rendering a
rent to the leffor, without faying[-and his heirs &c.Jor rendering a
rent during the faid terme;and doth not fay to whom;or rendering
ro l. to the leflorandis I. to his heires ; all thefe refervationsare
good. But ifa leafe be made rendering rent to theheires of the
leffor ; this refervation is void becaufe the rent is not geferved to
himfelfc firft. 4 If one grant land, yeeling for rent money, corne,
ahorfe, fpurres, a rofe, or any fuch like thing; this is a good refer-
vation : but if the refervation be of the graffe, or of the vefture of
the land, or of 2 Common or other profit to be taken out of the
land ; thefe refervations are void.-¢ If one grant a manor, mefu-
age, land, meadow, or pafture, or the vefture or herbage of land,
meadow or pafture, rendring a rent; this is a good refervation.
But if one grant Tithes, rents, commons,advowfons,offices,a coro-
dy, mul®ure ofa Mill, a Fairc, market, priviledge, or liberty, re-
ferving arent ; this refervation is void, Andyet fuch a refervation
alfo fn cafe of the King is good. And in cafe 0fa Subjed alfo, if
a leafe be made by deed in writing of any fuch thing for a terme of
years referving a rent ; this may be good by way of contract to

produce
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produce an a&ion of debe, theugh not asa rent to be diftrained
for. And thus by apt words an apt rent out of manors and fuch
like memorable things, or divers rents may be referved upon one
grant. As if one grant the Manors of 4,B and C rendring for
A 205, for B 20s. and for C 20s. thefe are good Rents and
feverall. So if one grant the manors of 4,8 and C rendering 3 1.
viz, for 4 205, for B 205, and for ¢ 20s. this is a2 good re-
fervation, bucin this cafe the rent is intire, Alfo one may referve
onerent one yeare and another rent anotheryeare ; as10s. one
yeareand 20s. another yeare, or one may referve a rent to be
paid every fecond or third yeare, and no rent the other yeares,
orcne may referve enckinde of rent one yeare and another kinde
of rent another year ; and thefe refervationsare good. And thefe
refervations may be by fine afwell asby deed, or it may be in cafe
where the leflor hatha reverfion of the land, or upon a partition
tomake an equality without any deed at all. Buc if it be upon

an exchange to make an equality, it is not good exceptit beby

deed.f If two Joint tenants joine in the grant of their land by
deed indented and the rent is referved to one of them; thisisa
good refervation and fhall goe to him alone. But if it be by word
or by deed Poll that the leafe is made the rent fhall goe to them
both, 8 And ifa man poficfled of a Terme joine his wife with him
and they both affigne over this Terme by indenture rendering a
rentto them two and the furvivor of them, and thee doth not
feale the deed ; inthis cafe the refervation as to the wife is void.
And if the refervation be of the reat to a firangerthat is no part
to the deed and to him only, this refervation is void. And therefore
if the father and his fonne and heire apparant by indenture leafe
his land for years to beginne after the fathers death rendering rent
to the fonne, it is void. .

A Condition s a claufe of reftraint in a deed or a bridle annexed
and joined to an e'tate {taying and fufpending the fame and making
it incertaine whether it thall cake effe@ orno.

A Warranty isa claufe or covenant madein a deed by the one
party unto the other whereby the feoffor,donor or leflor doth for
him and his heires grant to warrant and fecure land granted to
the feoffee,donec or leflee and his heires during the eftate.

A Covenant is a Claufe of agreement contained ina deed where-
by. cicher party is bound to doc, performe or give fomeching to the
other, And of all thefe fee at large afterwards.

In the Conftru&ion of deeds it mult be confidered, 1. How a
deed in the groffe thal be taken and enure, 2. How it fhall bé taken
and expounded in the feverall parts and peeces of it. Aad for the
firft thefe Rules areto be known. 1. If divers joine ina deed and
fome arc ableto make fuch adeed and fome are not, this hall be

faid
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faid to be bis deed alone that is able,as if divers joine in the grant of
a thing by deed & one alone hath all the eftate and the reft have no-
thing in the thing granted; it fhal be faid to be his grant alone that

hath the eftate. And fo ¢ conver/fo. If a deed be made to one thatis

uncapable and to others that are capable, in this cafe it {hall enure
only to him that is capable. 2. Adeed that isintended and made
toone purpofe may enure to another, forifit will not take effec
that way it is intended it may take effe@ another way. And there-
fore a deed made and intended for a releafe may amount toa
grant of a Reverfion, an Atturnement,or a Surrender, or ¢ conver/o.-
And if 2 man have two waies to paffe lands by the common law and
he intendeth to pafle them one way, and they will not pafle that
way ; in this cafle st res valeat it may pafle the other way. Asifa
man befeifed of two acres of land in fee,and letteth one of them for
years,and after intending to paflc them both by feoffement maketh
a Charter of feoffement and maketh livery in the acre in pofleffi-
onin the name of beth the acres ;in this ¢afe the acre in pofleflion
only doth pafie : butif the lefiee of the other acre Atturne then the
reverfion of that acre will paffe alfo. But where a man may paffe
lands by the Common law or by raifing of a-ufe and fetling it by the
Statote there in many cafes it is otherwife. As if the father make a
Charter of feoffment to his fonne and a letter of Atturney to make
livery , and no livery is made ; inthis cafe no ufe {hall arife to the
fonne, Soifa man in confideration of marriage make a feoffement
with a letter of Atturney to give livery,and no livery is made;inthis
eafe no ufe will arife. Andfo was ivheldby Ch. Jultice Popham B.R.
forthe int€tion of the parties doth work much in the raifing and di-
pe&ion of ufes.And therefore it is faid that when a man doth intend
to pafle land one way it fhall never pafle another way contrary to
his intent, 1s if one covenant for good confiderations to levy a fine
of land to the ufe of 7 § and his heires, if no fine be levied no ufe
fhall arife upon the covenant. If one by words of Bargain fell,give
and grant,makea feoffement of his houfe for money, and intendin
to pafle it by way of bargaine and f{ale and Inrolment the deed be-
ing made there being a Mafter of the Chancery in the houfe where-
of the feoffement is made, he doth acknowledge and deliverthe
deed before him, in this cafe if the déed be not inrolled the convey-
ance is void and that delivery thall notamount to a livery of feifin.
And yet when the intent is apparent to paffc it one way or another
there it may be good either way, as where one doth make a feoffe-
mentin fee with a letter of Ateurncy to make livery,andin che
fame deed doth covenant in cafe livery of feifin be not had to per-
fect the deed to ftand feifed to the ufes of the feoffement, in this
cafe albeit no livery of feifin be made or atturnement had o perfe@
the feoffement or grant, yet ifit be in fuch a cafe where thereis a
‘ con-
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confideration fufficient to raife the ufes by the covenant, the ufes
o will arife by the covenant. 3. When a deed may enure to divers’
Cokpt  purpofes he to whom the deed is made fhall have ele@ion which
Dir 251 way totakeit and he may take it that way as {hall be molt for his
advantage, Asifa deed of grant be made by the words Deds ¢ con-

ceffi; thisin law may amount to a grant, feoffement, gift, leafe, re-

leafe, confirmation or furrender, and it isin the choife of the gran-

oo, teeto plead or ufe it the one way or the other. So ifa leafe for
‘ years be made ro me of land for mony by the words demife, grant,
b bargain and fell; Imay take and ufe thisby way of bargain and
15, fale, or by way of demife at my pleafurre, So if one have a rent out
of land whereof I and my wife are jointly feifed, and he doth by his

deed releafe,give and grant this rent to me, in this cafe I may ufe
thisas a releafe to extinguith therent, orasa grant of the rent as
it may make moft for my advantage. E:ficde fimilibus. But where
any inconvenience may grow by fuch an ele@ion there the grantee
fhall not have an ele@ion but it {hal erure as it may,as where a man
may pafle land by the common law or by raifing of ufg and fetling
it by the Statute there fometimes ic is fo.And therefore if in the fame
cafe before, a father make a Charter of feoffement to his fonne and
aletter of atturney to make livery and no livery is made ; hereby
no ufe will arife to the fonne as it will in cafe of a covenant. Andif
2 leafe for yearsbe made of a Manor by the words bargaine,fell,de-
mife and grant,and this is to begin at a day to come ; in this cafe it
muft paffe entirely as a demife at the common law or entirely asa
bargaine and fale, and the leffee hath not ele@ion to take orufeit
otherwife or to ufe it for part one way and for part another way,
Finches 4. It fhall enure as much as may be accordingto the apparent in-
law.s8. tentof the parties. And therefore it is that if a feoffement be made
of aManor with an advowfon appendant ;or a bargaineand fale

of land in poffeffion and land in reverfiontogether be made and

the feoffement is not well executéd for want of livety of Seifin or
Atturnement,or the deed of bargaine and fale isnotinrolled ; in

thefe cafes albeit the advowfon may paffe without livery or atturne-

ment and the reverfion withont inrolment, yet becanfe the intent

doth appeare to be that all fhall paffe together therefore neither

the advo@fon nor the reverfion will paffe by this deed. 5.When a

Plowgo.  deed is mixle it Thall enure as it may, and fo as it may have and take
15,4 the meft and-bett effect that may be according to reafon,asif tenant
for life or years and he inremainder or reverfion in fee joineina
feoffement by deed ; this fhall enure inthe firflt cafe asthe feafe of

the tenant for life and the confirmation of him in the remainder or

reverfion, and in the laft cafe as the feoffement of hirh in the rever-

fion &c. and the furrender of the leflee for years to the feoffee and

and ro forfeiture ofthe eftate in the lefse¢ for life. Bucifin :h}s
2 cafe

-
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cafe the feoffement be by word it feemes it (hall enure firft s a fur-
render of the cftate of the tenant for lite and then the feoftement
of him in reverfion ¢ res valeat. And it A be tenant for life the re-
mainder to B for life the remainder to D in taile the remainder to
the right heirs of Band 4 and B joine in a feoffement by deed , in
this cafe this is the feoffement of 4 and confirmation of B but a for-
feiture of both their eftates whereof ihe tenant in taile may take
prefent advantage. If tenant for life granta rent charge to him in
reverfion in fee, and he by his deed doth grant this rent over to a-
nother and his heires; this is a good grant and confirmation alfoto
make the rent paffe to the fecond grantce in fee fimple. Soif a dif-
feifor make a leafe for life the remainder to the diffeifce and the dif-
fee doth grant the remainder over ; this is a good grant and confir-
mationalfo. If 4 doe bargaineand fell his land to B byindenture,
and before inrolment they doe both grant a rent charge toC by
deed and after the indenture isinrolled : in this cafe after cheinrol-
ment this fhall be faid to be the grant of B and the confirmation
of A4,and if the deed be not inrolled it {hall be faid to be the grant
of 4and confirmation of B, If one make a Charter of feoffement

of one acre of land to 4and hisheires,and another deed ofthe 1

fame acre to .4 and the heires of his body and deliver feifin accord-
ing to the forme and effet of both deeds; it feemes this fhall enure
by moities,viz. he {hall have an eftate taile in the one moity with
the fee fimple expe@ant and a fee fimple in the other moity, If
two feverall tenants of feverall landsjoine ina leafe foryears by
deed indented ; thefe be feverall leafes and feverall confirmations
from each of them from whom no intereft paffeth and doth not
worke by way of Eftoppell, 1f B tenantfor life of ¢ and he in re-
mainder or reverfion in fee of the fame land joine in a leafe for life
oryearsby deed indented ; this {hall enure during the life of C
asthe leafe of B and the confirmation of himin reverfion or re-
mainder and after the death of C as the leafe of him in reverfi-
on or remainder and the confirmation of B without any Eftop-
pell. If tenant in taile and he inrteverfion grant a rentcharge
infee, it {hall bee taken the grant of the tenanc in taile and the
confirmation of him in reverfion, but when the tenant'in taile
dieth without iflue, it fhall be taken the fole grant of himin
reverfion, If twoiJointenants bee in fee of an acre of land

and they leafe it to a ftranger for life, and the leflee granc his *

eltate to_one of the lefors ; in this cafe it feemesit fhall enure
fora moity by way of grant and for the other moity by way of
Surrender. ' R

If there bee Lord and tenant, and the Lord grant his
Seigniory to his tenant and to a ftranger ; this fhall enure
for a Moitic to the tenant by way of Extinguithment

and
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and for the other moicie to the firanger by way of grant. If tenant
for life of the grant of aweman fele grant his eftace to the husband
of the wife, this (hall enure for the whole by way of grant,

If a leafe be made: for life the remainder for life to a firanger
and the leffee grant his eftate to his le(for ; this fhall enure by way
of grant, 1fthere be Lord and two Joint tenantsin fee, and the
Lord grant his Seigniory to one of his tenants in fee; it feemes
this thall take efte for the whole by way of extinguifhment, 1f
there be leflee for life and the reverfion defcend to two coparee-
ners, and one of them take a husband and the leflee grant his eftate
to the husband and wife ; this thall enure by way of grant for the

‘whole, If the difleifee and the heire ofthe diffeifor (being in by

defcent) make a feoffement by one deed and livery of feifin there-
upon ; this is the feoffement of the heire only and the confirmation
of the diffeifee. 6. If onchave divers eftates in land and he make
any charge or grant vpon or ont of it ; this fhall iffie out of all
his eftates. And if one have a poffeffion and an ancient right, and
grant a rent charge out of the land,or make a leafe of the land;
this {hall iflue out of both the eftates and it fhall enure from him
having feverall eftates as it fhall enure from feverall perfons ha-
ving the fame eftates. Quando duo jura concurrant in una perfons
aguum eft ac fi effent in diverfis. 7. 1fone that hath arent charge
out of a manor by grant reciting his grant grant the fame rent to
a leflee for life of the manor out of which the rent doth iffue, to
have and perceive tohim and his heires, and furrender to him the
deed ; this fhall not enure to extingnith the rent but by way of
grant, of which the heire of the leffee for life may take advantage
if he doe notby granting away the rent, purchafing the reverfion
of the manor or making a feoffement of the manor and thereby

committing a forfeiture, or by fome fuch like meanes prejudice him-

felfe,for by thefe meanesthe rent will be extin& and decermined.
1fa diffeifor grant a. rent to the diffeifee, and he by his deed doth

-grant it over to another; or the difleifor make a leafe for life or

gift in taile the remainder to ‘the diffeifee, and the diffeifee doth
grantover this remairider, and the tenant atturne; thefe grants
ofthe diffeifee fhall be taken fora grant and a confirmation alfo
ne res pereat. 1f there be Lord and tenant of white acre and two
other acres, and the Lord grant by deed to his tenant that he will
not diftraine his tenant in white acre for his ferviee ; this grant
{hall not enure to determine the Seigniory inany part,butasa
covenant, fo that if he doe diftraine in white acre, the tenant may
havean a&ion of covenant, If 2 man have a wood of 200. acres,
and he grant:it to another for life or years, and that he thallcot

thérein 4, ors. acres every yeare; in this cafe albeit the wood -

be granted and the grant fhall enure topafle it-yet the grantee can
G3 cut
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cut no mor e but 4. or 5, acres by the yeare. And yet the grantor
as this cafe is can not himfelfe cut any of the wood during the time,
asin cafe where aman doth grant to another that he fhall cut
every year 4. or §, acres in fuch a wood ; for in this cafe the
grantor. may notwithftanding cut as much as he will. And
herenote that in all the cafes before according to the conltruction
that the law makes of the deed fo muftthe party thatisto ufeit
fet it forth and plead ir,as when it fhallenure asa leafe thenic

- muft be pleaded as a leafe &c. Sce more in Releafe Numb, 9. Sur-

render Numb, 7. Confirmation Numb. 7.

In the conftru®ion of deeds it muft be obferved that there are
fome generall rules that are appliable toall the parts of all kinds
of deeds, and fome that are appliable only to fome kind of deeds
and to fome part ofthe deed only. In the conftroion therefore
of all parts of all kinds of deeds thefe rules are univerfally obfer-
ved. N
1. That the conftru@ion be favourable and as neere te the
mindes and apparent intents of the parties as poflibly it may be
and law will permit. for Benigne. funt faciende interpretationes
cartarum propter fimplicitatem laicornm. Et verba intentioni non
¢ contra debent infervire, asifthere be Lord and tenantand the te-
nant grant the tenements to one man for terme of his life the re-
mainder to another infee, and the Lord grant the Servicesto the
tenant for life in fee; in this cafe howbeit a grant may enure by
way of releafe, and a releafe to the tenant for life thall.enureto
him in remainder and is an extinguifhment, yet becaufk this is con-
trary to the intent, it {hall be taken fora fufpenfion only ofthe
fervicesduring the life of the tenant for life and the fervices (hall
goe afterwards to his heire, But if the intent of the parties be ap-
parently againft law then the conftru@ion fhall not apply the deed
to their intent, as if one give land to anotherand his heires for
20, years; in this cafe the executor and not the heire (hall have-
this land after the death of him to whom it is given, Soifone by

‘decd intending to give land to another and his heires give the

land to him To have and to hold to him, or to him and his aflignes
for ever, without thefe words, [and his heires ] this is but an eftate
for life at the moft,

2. That the conftru®ion bereafonable and according to an in-
different and equall underftanding,. and therefore ifI grant to a-
nother Gommon in all my Manor, this {hal! be expounded to ex-
tend to commonable places only, and not in my gardens,orchards
&c. And if I grant to one Eftovers out of my Manor ;. he may not
by this cut downe my fruit trees. And if one grant me (a Barrifter)
a fee proconfilio; this fhall be taken for counfell in Law only, And
{oin cafe of a Phyfitian. And ifone grant to.me to digge in all his

lands.
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lands for Tinne ; I may|not by this grant digge under his houfe,
Andif one grant me Common for all my beafts; this (hall be taken
forall my commonable beafts and not for goats and the like. And
if one grant me all his trees in his manor ; by this I fhall not have
his apple trees. And if one leafe to me his houfe and land to the
end that I may make profit thereof in the beft manner : by this
grant I may not proftrate the houfe or make waft.

3. That too much regard be not had to the native and proper
definition, fignifications and acceptance of words and fentences to
pervert the imple intentions of the parties, fora manor may pafle
by the name of a mefuage, or a Knights fee, if it be ufedf{o tobe
called. (5 fic ¢ converfs, a mefuage by the name of a manor : a Re-
mainder may be granted by the name of a Reverter,a Reverfion by
the name of a Remainder:for the law is not nice in grants,andthere~
fore it doth oftentimes tranfpofe words contrary to their order to
bring them to the intention of the parties, and it isa rule of law,
Mala grammatica non vitiat cartam, neither falfe Latine nor falfe
Engli(h will makea deed void when the intent of the parties doth
plainely appeare. It is therefore held that two negatives doe not
make an affirmative when the apparent intentis contrary. Andit
is another rule of Law, Falfa ortographia non vitiat Conce/fionem.

4. That the conftru&ion be made upon the entire deed, and thae
one part of it doth help to expound another, and that every
word(if it may be)may take effe@ and none be rejeted,and that all
the parts doe agree together and there be no difcordance therein.
Ex antecedentibnus & confequentibus eft optima interpretatio, for
Turpss eft pars que cum [uo rote non convenit, Maleditta expofitio
gue corrumpit textum. 1f a man make a feoffement ofall his land
in D with Common 7% omnibus terris [ ; this Common fhall be in-
tended in the lands granted inD only, and not elfewhere,for it
mult be underltood fecundum (nbjetam materiam,

5. That the conftrucion be' fuch as the whole deed and every
part of it may take effe@ and as much effect as may be o that pur-
pofe for which it is made, fo as when the deed cannot take effe@
according to the letter it be conftrued fo as it may take fome effe
or other,Verba debens intelligi cum effettn. Et benigne faciends [unt
interpretationes nt res magis valear guam pereat.And therefore ifan
Annuity be granted proconfilio impendends, ora feoftement made
ad erndiendum filinm, ot ad folvendum 10 s. thefe {hall be conftrued
conditionall grants without any words of condition, for other-
wife the party will be without remedy. )

6. Thar all the words of the deed in conftrucion be taken moft
ftrongly againft him thatdoth fpeake them and moftin advantage
of the otherparty, Verba Cartarum fortins accipinntur contra pro-

Jeremem, & queliber conceffio fortiffime contra donatorem interpre=

‘ G 4 tandn
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tandaeff. And therefore if one feifed of fand in fee grant it to a-
nother, and fay not for what time, this fhall be taken an eftate for
Iife. But this is to be underftood with this limitation, that no
wrong be thereby done, for it isa Maxime in Law, Qugd legis con-
ferutio non facit injuriam. And therefore if tenant for lite grant
the land he doth hold for life to another, and doth not fay for
what time; this {hall be taken an eftate for his owne life, and not
the life of the grantee, for then it would bea forfeiture. Soifone
be feifed of fome lands in fee,and poffefled of other lands for years,
all in one parifh, and he grant all his lands in that pari(b (without
naming them ) in fee {imple or for life ; by this granc fhall pafie no
more but the lands he hath infee imple, So ifa man have a houfe
wherewith there hath been Copy hold land and other land nfually
occupied ; and he lec this houfe and all his land thereunto belong-
ing : in this cafe and by this demife the Copy hold land doth not
pafle ; for in both thefe cafes then there would be a forfeiture. But
otherwife by thefe words all the lands in both cafes would pafle.

7. Tha if chere be two claufes or parts of thedeed repugnant
the one to the other the firft part {hall be received and the latter
reje@ed except there be fome fpeciall reafon to the contrary,and
therefore herein a Deed doth difter from a Will; for if there be two
repugnant claufes in a Will che firflt fhall be rejected and the latter
received. )

8. That that which is generally fpoken be generally underftood
unlefle it be qualified by fome fpeciall fubfequent words, as it may
be; forif one be feifed of a2 manor whereinthere isa Parke, and
he grant the manor with the cuftody of the Parke ; by chis the
Parke will not pafle.

9. That if the words may have a double intendment and the one
{tandeth with law and the other is againft law, thatitbe takenin
that fenfe which is agreeable to law : and therefore if tenant in taile
make a leafe of land te B for term of life,and doe not mention for
whofelife it fhall be ; this fhall be taken for the life of the leflor
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and not for the life of the leffeejas it (hall be if fuch a leafe be made _

by tenant in fee imple,

1o, That things doubtfully fet down be applied to him to whom
they doe properly belong,As if .7 § makea feoffment to oneof his
own name, and there is acovenant in the deed that 7 § thall deliver

the deeds,this fhal be taken of I § the feoffer and not / 8 thefeoffee..

11,That fuch a conltru@&ion be made of abbreviations as the deed
may not lofe hisforce, as if onegrant tor’ il Maver’ de D, & C,
if it be but one manor, the words {halibe taken for rorum ilind AMa-
nerinm, if two manors, then it thall be taken for totaslla maneria.
And here note that moft.of all thefc tles run through all the cafes
of expofition hereafter following;

Touching.
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* Touching things grarited thefe rules are firll to be known,

1. When any thing is granted all the means to attiine it and all
the fruits and effe@®s of it are granted alfo and (hall pafle inclufive
together with the thing by the grant of the thing it fclfe without -
the words cum pertinentiis or any fuch like words. Caicunque ali-
quid conceditur conceditnr etiams @ id ine quores ipfa non effe potnit.
As by the grant of Conufance of pleas is granted the Ordinary pro-
ceffe to bring caufes to judgment. By the grant of a ground is
granted a way to it. By the grant of Trees is granted with all
power to cut them down and take them away,by the grant ofMines
is granted power to digge them ; and by the grant of fithina mans
pond isgranted power to come upon the banksand fith for them.

2. The incident, acceflary, appendant, and regardant fhallin
moft cafes pafle by the grant of the principall without the words-
cum pertinentiis, but not ¢ converfo,for the principall doth not paffe
by the grant of the incident &x. Accefforium non ducir fed fequi--
tur (unm principale. And therefore by the grantof a reverlion
without naming the rent the reverfion after an eftate taile, for life,
or years and the rent referved upen the eftate will paffe,fo as the
tenant atturne to the grant : but by the grant-of the rent the re—-
verfion will not paffe. So by the grant of a manor,the Court Baron
therunto belonging wil pafie; by the grant of a houfe or ground, the
wayes thereunco belonging doe pafle ; by the grant of errable land,.
the common appendant thereunto will paffe ; by the grant of Mills,
the waters, flood gates, and the like that are of neceflary ufe to the
Mills do paffe ; by the grant of a houfe, the eftovers appendant
thereunto will pafle ; by the.grant of a manor, the advow{ons ap-
pendant and villaines regardant therennto pafle ; by the grant of a

" Faire, the Court of Pipowders will paffe; by the grant of homage
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-on of the manor; by this grant the 20. acres wiil not pafle.

or rent, the fealty will pafle ;. and by the grant of Efcuage,homage
and fealty will paffe.  Bur divers things that by continuall enjoy-
ment with other things are only appendant to others, as warrens, .
leetes, waifes, eftraies, and the like,thefe will not pafle by the grant
of thofe other things, and therefore if one havea Warren in his
land, and grant the land, by this the warren doth not paffe. And-
yet if in thefe cafes he grantthe land com pertinemriis, or with all
the profits, priviledges &c. thereunto belonging ; by this grant
perhaps thefe things may pafle. And here know that a reverfion
may be parcell or appendant to a thing in pofleflion, and pafle
by the grant of it, but a poficflion cannot be parcell or appendant -
to a thing in reverfion.  Aad cherefore if one make a leafe for life
of 2 manor excepting 20. acresof it, and after grant the reverdi-
So -
if one be difleifed of an acre parcell of amanor, or of common
appendant to the manor, and before 2n entry or recontinuance gg
the--
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the acre or common he grant the manor to a ftranger ; by this the
acre of land or common will not pafle. But otherwife it is in
cafe where a leafe for years only is made of parcell of a manor.
And if aleafe be made for life of 20, acres parcell of a manor,and
after the manor it felfe is granted ; by this the reverfion of the 20.

acres is granted and will paffe alfo..
And if a man make a feoffment in fee of an acre of land parcell
of a manor, and after repurchafe it, and then grant the manor;
this acre will not paffe by this grant,for it is not united by the new
purchafe. But it is otherwife of trees, for if a man make a leafe
for life of a manor or other land excepting the trees, and after
grant the reverfion of the manor or land to another; hereby the
trees doepafle, And if a man make a feoffment in fee of a manor
excepting the trees, and after the feoffee buy the trees, in this cafe
the trees are united againe,fo thatif the feoffecfell the manor the
trees {hall pafle with it.  1f Ileafe an acre of land to whichan ad-
vowfon is appendant for terme of life referving the advowfon,
and after doe grant the reverfionof that acre with the appurte-
nances ; hereby the advowfon dothnot paffe.” But if I grant the
advowfon for terme of life referving the acre, and after grant
the acre with the advowfon cum pertinentiis ; by this the advowfon
doth pafle, If land be appendant to an office, there by grant of
the office with the appurtenances the land will paffe without livery
of feifin. And if an office be appendant to land, there by the
grant of the one the other will paffe, 3, That which is parcell or
of the effence of a thing albeitac the time of the grant it be a&u-
ally fevered from it doth paffe by the grant of the thing it felfe.
And therefore by the grant of a Mill, the milltone doth paffe albeit
at the time of the grant it be actually fevered from the Mill.  So
by the grant of ahonfe, the dores, windows, locks, and keyes, do
pafle as parcell of it, albeit at the time of .the grant they be a@ual-
ly fevered from thehoufe. 4. By the grant of theland, or ground
it felfe, all that is fupra, ashoufes, trees, and the likeis granted,
for Cujus eft [olnm ejus eft #fqne ad coelums alfo all that is infra, as
‘Mines, earth, clay, quarres, and the like. And by the grant of a
houfe, the ground whereon it doth ftand doth pafle, 5, When a-
ny matter of intereft or profit is granted, the grant fhall be taken
largely.  Bat when any matter of eafe or pleafure only is granted,
as a walk, or the like, the grant fhall be taken rily,” 6, When a
man doth grant allhislands, or all his goods; by this grant doth
pafle not only what he s fole feifed or poffefled of but alfo what
he is joyntly feifed or poffefled of with another. And fo ¢ conver-
Jo, If two men joyntogether and grant all their lands, or all their
goods; hereby doc pafle notonly all-they have joyntly and toge-
ther, but all thofe they have fole and a part. 7. Some wordsin
” deeds
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deeds are large and have a generall extent,and fome have a propes
and particular application ; the former fort may containe che lat-
ter, as Dedi, or Concefsi;may amount to a grant,a feoffment,a gift,
a leafe, a releafe, a confirmation, a furrender: and it isin the ele-
&ion of the party co whom the deed is made to ufe it to which of
thefe purpofes he will. And henee it is that if 2 Lord by the words
of dedi ¢4 conceffi grant to his tenant that dothhold of him his
rent ; or one that hath a rentcharge outof itnd doth grantit to
the tenant of the land ; that in thefe cafes the rent is extinguithed
albeit it be by way of grant. Burta releafe, furrender, confirmati-
on &c, eannet amount to a granct &c, norafurrender toa confir-
mation or a releafe &c. becaufe thefe be proper and peculiar man-
ner of conveyances and are deftinated to afpeciall end.

Amongft words whereby things doe pafle fome are colle&ive,
compound, or generall comprehending many things, as heredita-
ments, lands, tenements, honors, Ifles, villages and the like inclu-
ding. lands of feverall forts and qualities. And fome wordsare
fimple or particalar,as Meadow,Palture;Wood,Moore,and the like.

The word [Hereditament Jis 6f as large extent as any word, for
whatfeever may be inherited, be it corporeallor incorporeall,reall,
perfonall, or mixt, is an heredicament, By the grant therefore of all
hereditaments doe pafle Honors,Ifles, Caftles, Seigniories, Manors,
Mefuages, Lands, Mcadowes, Paltures, Woods, Moores, Marifhes,
Futfes, Heaths, Reverfions, Commons, Rents, Vicarages, Advow-
fons in grofle,and the like things which the grantor hathin feelimple
at the time of .the grant, whether he hath it by purchafe or defcent.
And the word [ Tenement] is of large extent alfo, and it feemes
doth comprehend as much as the former,  And therefore by the
grant of all Tenements will paffe as much as by.the grant. of all
Hereditaments.

The word [Land7] (trily doth fignifie nothing but errable land,
butin a larger fenfe it doth comprehend any ground,foile,or earth
whatfoever, And therefore by the grant of all Lands, doth pafle
errable lands, meadowes, paftures, woods, moores, waters, mari-
thes, furfes, heath, and fuch-like, and the caftles, houfes,.and bnil-
dings therenpon, but not rents, advowfons; and fuch like things.,
Alfo by grant of any land in pofleflion the revetfion thereof will.
paffe. And yet by the grant of a reverfion of. land the land in.
pofleffion will not paffe. ,

But here it muftbe obferved that in cafes of grantsand gifts of
all hereditaments, tenements, or lands, confiderationis had of the
eftate of the grantor, for if.a man be feiled of fome lands in fee,,
and have other lands for life, or years only, and all thefe are lying
within one parifh, and he grant all his lands, tenements, or heredi-

taments in this parifh to another in fee imple, fee taile, or far life,
and.
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and give livery of feifin in the lands whereof he is feifed in fee, in

the name of allthe reft ; by this doth paffle no more but his lands_

whereof he is feifed in fee,for otherwife it would be a forfeicure for

thofe lands. ‘Bat if the livery of feifin be made in any part of the

lands -he hath for life or yeares, then that part wherein che livery 1s

made will pafle and no more. And if the conveyance be by bargain

and fale and deed inrolled, then the lands whereof he is feifed in fee

fimple and for life thall paffe, and not the land he hath fora terme

of years, And yet if in chiscafe the grant be for years, then all the

lands will pafle, for then there will be no forfeiture in the cafe.

Fofcitre,  Howbeit it is faid in Bro, Done 41. pro lege. That if a man giveor

‘ grant all his lands and tenementsin B, that by this leafes for years

doe not pafle, and that thefe words doc intend franktenements at

the leaft, :
Honor. e Thefe words [ Honor, Ifle, and Commote ] ate compound words Co. fipes
Commote. and of large extent, And therefore by the grant of them may %

Caftle. pafle one or more feigniories, manors, and divers other lands. Al-
fo a Caftle may containe one or more manors. And therefore by
the grant of a Caftle may pafle one or more manors. And fo fome-
times éconver(o a Caftle may paffe by the grant of a manor. Butby
a Caftle moft commonly is fignified no more but the houfe or buil-

\ ding and the parcell of ground inclofed wherein it doth {tand. .
Townor Village.  This word [ Village or Towne] is of large extentalfo. And by Co- fiper
the grant of it a manor, land, meadow,and pafture, and divers fuch 65, oo
like things may pafe.

Manor., This word [Manor] is a word of large extent and may compre- 5 %5,
hend many things. And therefore by the grant of a manor with- Pek, set,
out the words of Cum pertinentiis doe paffe demefnefle, rents, and 1, piow "
fervices, lands, meadowes, paftures, woods, commons, advowfons 168. Dyer
appendant , villaines regardant, Coarts Baron and perquifices 5.5, i
thereof thac are in truth at the timeof the grant parcellof the 2Tac.B-R.
manor, 2 But nothing that in truth is not parcell of the manor e

.albeit it bee fo reputed will pafle by the grant of the manor, and  Baintons
therefore if one have a manor, and after purchafe the lawday or a cale. Me
warren to it, and then he grant away the manor,hereby the lawday
or warren will not pafle. And yet if by union time out of mind
they have gotten a reputation of appendancy, perhaps by the
grant of the manor cam pertinentiis thefe things may paffe, ® By & co. fiper
the grant of a manor alfo divers Towns may pafle. An Honoural- Lits; 6
fo may pafle by thisname. And fo alfo maya Caftle or a hundred. ?g.Psl.oésﬁ‘.h
And one manor alfo thatis parcell of another manor may paffe by
the grant of that manor whereof it is parcell. *

. The word [Knights-fee] is a compound word alfo and may Co. faper
comprehend many things: And therefore by the grant of this may L5 Plo-

pafic land, meadow, and pafture as parcell of it. Andfometimes f;sé,;.

by

Plow, 16,
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by this doth paflc fo much land as to make a Knights fee. And fome
fay it doth containe eight hides of land. And it feems alfothat a
manor may pafle by this name if it be nfually called fo.
Co. fuper The word [GrangeT]isa compound word alfo, and by the grant Grange,
Plow, 167. of 3 Grange will pafle a houfe or edifice, not only where corne is
ftored up like as in barns but neceflary places for husbandry alfo, as
ftables for hay,and horfes, and ftables and fties for other cattle and
a curtilage and the Clofe wherein it ftandeth at the leaft. And
where land,meadow and pafture &c. belonging to fuch honfesare
called all together by the name of a Grange there perhaps by
this word the whole may pafle.
Co. fuper The word [Farme or FermeT] called in Latine firma isalfo a Farme,
Do xps, COMpound word and doth comprehend many things. And there-
" fore by the grant of a-Ferme will paffe a mefluage and much fand,
meadow, palture, wood &c. thereunto belonging or therewith u-
fed, for this word doth properly ignifie a capitall or principall me-

Bro Grants, 10age and a great quantity of demefnes thereunto appertaining.

155 Alfo by the grant of all Farmes, or all Fermes ; it feems leafes for
years doe pafle. -
Co. fuper This word is a colle®ive word alfo, for by the grant of #uam Oxgange of land..
"3 bovatam terre, or of one, or of an oxgange of Land may pafle land,

- meadow and paftare, and ic doch properly intend as much asan

Osze can till, And Iugumrerre orhalfea Plow land isas much as ppife s plow

two Oxen can till, and by the grant of halfe a plow land may pafle land,

and meadow, and pafture.
Co. s The words [ Plow land, and a Hide of Land7 are Synomyna and A]_I;,l:;w ﬁld, o
o 3P0, are colle@ive wordsalfo, And therefore by the grant of Carnca- * “o¢ of land.
167, tam or Hidamterre, or of a Plow land, or of a hide of land may

pafle 100, acres of land,mgadow and palture, and the houfes there-

upon, but it doth properly intend as much land as one plow cantilt

in a yeare.

. This. word [A yard-land] is alfo eolle@ive and doth compre- A yardof land,
Halfe ayard land’

Co. fuper | S . . - aT
Lies. . hend many things, bug it is not certaine, forin fome Countries it

doth containe 20. acres, and in fome Countries 24. acres,and in
fome Countries 30. acres, by the grant therefore of virgaram terre,
or a yard land will paflc that quantity of land,meadow and paftare
that 1s called by this pame. And o by the grant of halfe a yard, or

a quarter of ayard land, -; -
The word [Fold courfe’ 1s alfo compound, for by the grant of
Co-firer 5 fold courfe lands and tenements my paflz. Er [fic de fimilibnss And
finally by the grant of any fuch compound thingas before for the
moft. part there doth paffe thereby fo much asin common reputati-
on is accounted part of that thing and is ufnally called bythat name,.
§H.7. 1. By the grant of a Rectory or Parfonage will paffe the houfe, the Parfonage,Re&o-
36 U™ slebe, the tithes, and offerings belonging toit. And by the grant sie, Vigarage, -

of

Fold courfe,,

Plow, 167+
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of a Vicarage will pafle as much as doch belong unto it, as the Vica-
rage houfe &c.

By the grant of.a mefuage, or amefuage with the appurtenances Plow.8s 1y,

doth pafle no more but the dwelling houfe, barne, dove-houfe, and ;2‘9-. ‘ng

buildings adjoining, orchard, garden, and curcilage. . a litele Bro. Sed.

garden, yard, field, or peece of void ground lying ncer and belon- 25/ T,

ging to the mefuage, and houfes adjoyning to the dwelling houfe, Co. 10.65,

and the clofe upon which the dwelling houfe is built at the moft. .7y’ 2_7;;

And fo much alfo -may paffe by the grantof a houfe. So that the

quantity of an acre of ‘ground or thereabouts in Orchard, Garden,

and out-let may pafle by cicher of thefe names, but more then this

will not paffe by the grang that is made in either of thefe words, al=

beit more have been occupied with it, and albeit more be intended

to be paffed by the grant. And therefore if there be amefuage or

dwelling houfe and divers acres of land thereunto belonging cal-

led all cogether by the name of Hedges. And a graric is made by

thefe words, of all that mefuage with theappurtenances common-

ly catled by the name of Hedges ; by this grant nothing thall pafle - :

buc the mefuage, garden, and curtilage. 2 And yet if 2 manor or G °

farme be .commonly called by ihe name of a mefuage, there by the

grant of a mefiuage the whole manor or ferme may paffe. ® And by s Lic, #r,

the grant of a mefuage or houfe and all the lands thereunto apper- 5¢&.185-

taining will pafle all the Jand ufually occupied therewith.  Alfo by Leafes 55

the name of a mefuage a Chappell or a Hofpitall may be granted. il;)\xfrx?’.
By the grant of a Cottage doth paffe a lictle dwelling houfe that 2.

hath no land belonging to it, ) f;’t :“P‘“
By the grant of all 2 manserrableland there doth paflenomore

but ‘that kinde of land : And by the grant of alla mans meadow

ground,or all 2 mansmeadows, doth pafle no more but that kind of

ground : And by the grant ofa{la mans paftures doth paffe no more

but the land or ground it felfe imployed to the feeding of beafts, &

alfo fuch paftures and feedings as he hath in anocher mans foile.

- If a man have divers acres or peeces of Wood, and grant to ano- 14 ¥.5. 1.

ther omnes bofcos fnos, or all his woods,or all his woods growing in ffgk%;&;

fucha place; by this grant doth paffe all the highwood and undeg- 11 B Do-

wood, and not only the wood growing upon the land or foile but ™ **-
the land or foile it felfe wherein i doth grow. But in this. cafe if the
grantor have in the fame place divers peeces of wood and divers
clofes wherein there are divers trees growing inthe hedges; it
feems in this cafe thefe trees in thehedges thall not paffe by this
grant in thefe words, efpecially if the cafebe fo that the cutting of
them will be-a waft. ‘And yet if the grantor have no peeces or

. ‘groves of wood in the place; nor trees buc what are growing in the

‘hedges and grounds, in this cafe it feemes all the trees except the
apple trees doe pafle, but not hishedgesand hedgrowes. And in
cafe

\
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oafe.where the trees only doe paffe, as where the grant is of alla
mans trees there fhall paffe no more of the foile but fo much as
{hall ferve for the nutriment of the trees, and the owner of the
foile fhall have the graffe growing thereupon alfo, If aman grant
to another all his falable underwoods within his manor which have
been ufually fold by the owners of the manor with free entrie, e;
grefle and regrefle for felling,making and earying the fame away at
all times convenient; inthiscafe it feems the foile doth not paffe
but the wood only. And yer if thofe words with free entrie &c.
be omitted contra,

If one devife, grant and to terme let a farme with all manner of
timber,wood,underwooi and hedgrowes except the great oakes in
fuch a clofe, to have.and to hold the Farme for 21. years, in this
cafe albeit there be the word Grant, and that the trees be not na-
med againe in the Habendum, yet the other trees doe not pafle by
this grant otherwife then in other leafes, and if the leflee cut any
Timber to fell it s walt in him. o

A Tofteis a place where a mefnage hath ftood, and by this name
in a grant fuch a thing will pafle, .

Bruera is a heath or heathy ground. Frafferumisa wood or
peece.of ground that is woody. _A/netamis 3 wordof Elders, or
place where Elders grow.  Salicetwm, a wood. of willows or place
where willows grow. Selds, a wood of fallowes, willowes or
withies, or place where fuch things grow., Filicetnm isabrakie
ground or place where fuch things grow. Fraxinetwm, a wood of
athes, or place where Afhes grow, Lupulicetumsa hopyard or place
where hops doe grow.  Arundinetum, aplace where reeds grow.
Roncaria ot Runcariay a place full of bryars or brambles. Juncaria
ot loncaria ot Iampna (Which are al] one) a place where rufhes doe
grow. Rufcaria, a place where kneeholme or butchers pricks or
broom doth-grew. Afariftus, a fenne or marifh ground. Adora,
a more barren and unprofitable ground then amarfh. And by grant
of thefe and fuch like things, or of 20. acres of fuch ground, thefe
particular kinds only or fo many acres thereof doe patle, Facaria, is
a Dairie houfe. Porcaria, a Swineltie. Bercaria a Tannehoufe :
and by thefe names thefe things will pafle, By.the name of Srag-
num ot Poole,or Gurges a gulfe the water, land, and fifh in the wa-
ter will pafle, C :

By the grant of Stadium, Ferlingms, or Quarentena terre doth
paflc a furlong or furrow long, which anciently wasthe 8% pare of
a mile. By the name of Selioor porcaterre doth pafle aridge of
land which is fometimes longer and fometimes fhorter. By the
grant of an acre of land doth pafle fo much asin an acre by mea-
fure in that Country by the Ordinary account and meafure of the
Country, By the grant of aRood of iand doth pafle 10, pear-

ches.
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ches the 4% part of anacre. And by the grant of 6, foot in length
and two foot inbreadeh, fo much only doth paffe. And by thefe
and fuch like names land may be granted. '

By the grant of Mineras ot Fodinas plumbi Gc. or Mines of
Lead &c, the land it felfe will pafle if livery of feifin be made there-
ofy but otherwife it feemes not, and then the grantee hathby the
grant a power to digge only granted unto him.

If one grant to me to digge a Trench in his ground from fuch a
place to fuch a place to convey water by a lead pipe, or otherwife ;
hereby alfo snclufive is granted a liberty at any time after te digge
to amend it as-occafion fhall be.

If one grant to me to dig turfes in his fand or foile and to carry
them away at my will and pleafure ; by this is not granted the
fand it felfe, the houfes or trees thereupon or mines therein.

If one grant toanother Common fer all his beaftsin hisland ;
hereby is not granted Common for Goates, Pigges, and fuch like
beafts and cateell that are not commonable. Butif the grant be of
common for all manner of beaftscontra. Andif one grantto ano-
ther Common without number in his land, the grantor is not here-
by excluded to commonthere with the grantee.

And if one grant to me common of pafture for10. Kine in
his Lands in Dale; by this grant I {hall have common in his com-
monable grounds and lands only and notin any other lands. And
if 2 man grant common of pafture to me for my beafts wbicungne
averia (#a ierint, and he occupie 100, acres of land with his bealts,

and after he keep no beafls; yer by this grant I may keep my beafts
in thofe 100, acres. But it hee grant to mee common of pa-
{ture for my beafts wherefoever his cattell fhallgoe &c. by chis

. grant I {hall have no common but when the grantor doth ufe his

common with his Cattell &c¢.

By the grant of Eltovers will pafe houfeboote, hayboote, and
plowboote. Butif a man grant to me Eftovers out of his manor,
I may not by this grant cut downe any of the fruit trees within his
manor.

If land Be granted to me ; hereby alfo implicitly is a way there-
unto granted to me alfo, 2 So that if one have 20, acres of land
and grant meone acre in the middeft of it, hereby inc/ufve there is
granted me a way to it. ® And yetif a man have two Clofes andhe
ufe to goe over one of them for his eafe to the other Clofe by a
new way ; and after he grane the further Clofe cums pertinentiis ; by
this grant the new way doth nor paffe. ’

1t a man have aForelt, Park, Chafe, Vivarie, and Warren in his
owne ground,and he grant this Foreft,Park,Chaf>, Vivaric or War-
ren; hereby not only the priviledge but the land it feif doth pafle
Bue if the ground be anothers ; orif itbe his owne and the grané

be
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be onely of the game,&c, in thefe cafes the land or foil it felfe will
not pafle, o3
co. fuper  1fa manbe feifed of ariver, and by his deed doth grant (eperalem
Licwa-  pifcariam, ot agnam [#am in the fame, and maketh Livery fecundum
Sormam carte ; by this grant doth pafle onely a liberty to fith
~ within the water , and nor the foile nor the water it felfe : and
 therefore the grantor may take water ftill, andif it be drie he may
take the foile alfo. Andifone grant allhis fith in his pond; by
Fitz. Bare. this is granted a power to come and fith for them, but the grantee
237- may not hereby dig a trench,and let out the water to take the fifh,
albeit they may not be otherwife taken.
Co. fupg_ If one bee feifed of 20 acres of land, and hee grant to another
285 wrin.g, and his heires the vefture, or the herbage of it, and maketh li-
Jac. BR. very of feifin in it fecundum formam carte; by this grant doth
accord™ pafle thecorn, graffe,undexwood,fweepage, and the like ; and for
thefe things the grantee may have an action of trefpafle for any
wrong done to him in them, But hereby the land it felf, the honfes,
and great trees thereupon,and mines therein doe not paffe. And if
one grant the herbage or vefture of a wood ; hereby is granted the
grafle and underwood onely,and not the timber or great trees. But:
if a man fo feifed of 20 acres of land, grant to another the profits
of this land To have and to hold to him and his heirs, and maketh
livery fecundum formam carte ; hereby the vefture, herbage, trees,
mines, and all whatfoever parcell of that land doth paffe.
35sHE37. If one grant to another all his deeds,or all his muniments; here-
by will paffe all his charters, feoffments, leafes, releafes, confirma-
tions, lecters of Atturney,and the like.

Co. fuper It one give or grantto another Ommuia bona, or all his goods ; by -

g‘;tf{‘j;_g's. this doth pafle all his moveable and immoveable, perfonall and

Dier 59, reall goods, ashorfes, and other beafts, plate, jewels, and houfhold

xf;k & Quffe, bowes, weapons, and fuch like ; and his money, and his corn

ke growingon the ground, alfoall the obligations and bils that are

96.51.Done Made ro him, and in his own name doe paffe by this, but not the

39.47. Dier debts due by fuch obligations and bils, And fome fay that leafes
5. Co.8.33,

and tearms of years of houfes, lands, rents, commons, &c. rents

charge for years, wardfhips ‘of tenants in Capite, and by Knights

fervice, and the interefts that a man hath by Statate Staple,Sta-

tute Merchant , or Elegir, doe paffe by this grant, but of this o-

thers doubz. And if a man give or grant to another omnia ca-

talla fua, or all his chattels ; hereby doth pafle as much as by che

grant of all his goods, and by this without queftion leafes for years

&c. doe paffe. But by neither of the grants doe pafle thofe

goods or chattels which the grantor hath by delivery in keeping

foranother, or the like. Neither doth any eftate of inheritance

o« freehold, or the charters concerning any freehold pafle under
H thefe
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thefe words, 2 Neither doth any thing in acion, as debts, orthe { 5%
like, nor hawkes, hounds, poppinjays, or the like paffe by this ;Rdj'i:i "
grant. © And yet if an Exccutor grant ommia bona & catalla [a; | Taei&iw.
hereby the goodsand chattels he hath as Executoras wellas his 6410.Cet
other goods and chattels will pafle, And if one grant all his pe; piem.
leafes For yearswhich he hath by any conveyances ; hereby the lea- ping Jut
fes for years which he hath as Executor as well as other leafes for T
years will paffz. - .

If one grant to another all his Utenfils; hercby will paffe all Diers.
his houthold fuffe , but not his plate, jewels, or any fuch like
thing.

If ga man be feifed of land in feefimpte ot for life , and have an e~ co. fiper:
ftate in it for years, by Statute Merchant, Staple, Elegit, or the f;:;;g; ’
fike: and he grant all hiseftate, or all his right, orall hiscitle , or 613.Plow.
all his intereft of and in the land ; by this grant all his eftate, and i?;;‘:""'
as much as he isable to grant doth paffe. And if tenant for life of
land, the remainder to the firangerin taile , the remainder to the
right heires of the tenant for life doe grant by thefe words; here-
by both his ¢ftates do paffe.And if a tenant in tail grant all his eftate
in the land ; hereby there doth pafie as much as he can grant, And
all thefe wordsalfo doe cary and paffe reverfions aswell as pof-
feflions, And if a man have a tearm of years of land, and he grant
histearm 5 hereby doth pafle the tearm of yeares, and all his eftate
and intereft of the land.

And note that by all thefe names thefe ‘things may be gran- rjr. Bries
ted, and that for fuch things as are grantable without deed, when 581
they paffe by a verball grant in any of thefe words, the words fhall
have the fame expofition as they have in deeds,

If one grant all his goods in fuch a place f gue fuerint ; by this .
grant nothirg doth pafle but the goods that are in fach a place |
at the time ofthe grant, and not any other goodsthat fhall bee
there afrerwards.

If two men bave goods in common, and have other goods fe- Bro.Donc
verally, and they give me all their goods, by this grant is given 21l *™
their goods they have in common, and likewife all the goodsthey
have in feveralty. . '

If two tenants in common , or others feverally feifed of land, Plow.171,

!

~ join inthe grantof arent of twenty (hillings, or a horfe, out of the *4e.Co.ro:

land whereof they are fo feifed ; by this grant the grantee thall %
havetwo twenty fhillings or two horfes. .

If a man granta rent of ten pound to me, To have and to hold Bro.Grans
during my life and my wives life, and after the death of my wifea **
rent of three pound to me for my life 5 in this cafe if my wife die
1{hall haveboth the rents, But if there bee any words of reftraint
or determination of the firlt rent, it may be otherwife,

If
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If one be feifed of 2 garden plot inthe parith of Sale, 24 grant
itto B for ten years, which being expired he doth grant hts garden
plot to C for twenty one years,and C doth build a houfe upon part
of it, and leaveth the other part in a'garden plot ftill, and after
the twenty one years ended, the leffor doth grant to D, rotam illans
peciam fundi five gardin’ plote’ nuper in tenwrade B & nunc de C,
lying in the parifh of Sale, by this grant the houfe newly built, and
the plot of garden doth paffe. }

If one grant his Manor of Dale in Dale, which in truth doth
extend into Daleand Sale ; in this cale no part of the Manor that
doth lye in Sale thali paffe. So if one grant all his tenements in
Dale ; hereby none of the tenements in Sale will pafle. So if

the Manor lie within the patithes of 4,8 and C, and-the grant
is of the Manor of Dule, lying within the parithes of 4 and B;
by this grant no part of the Manor lying in C, will paffe. But
if one feifed of the Manors of A and B, in the County of C, grant
thos, rorumillnd Manerium de A & B, cum pertin’ in Conms’ C, Or
totum illud Manerium de A cnmB, in Com’ C, by thefe grants in
cafe of a common perfon both the Manors wilf paffe.

If one grant all his lands in Dale which hee had of the gift of
IS; by this grant nothing will paffe but that which hee had of
the gift of 7 §, But if one grant all his lands in Dale called Hodges
which he had of the gift of 7 5;by this grant all that whichis called
Hodges (hall pafl,albeit the grantor had it not of the gifc of 7.5.

If one grant all his lands in the occupation of 78 ; by this grant

doth pafle not onely fuch lands as 7.5 doth occapy by right, bat al-

fo fuch lands as hee doth occupy by wrong, and not onely the
lands whereof he hath fomeeftate , but alfo fuch fands as where-
of he hath the pafturage onely,

Ifone grant all hislands in B, and elfewhere in the County of
S, in the tenure of 7.S; by this grant nothing doth paffe but that
which is the tenure of 7 §;

If one grant his Manor of , nec son omnes marifcos fnosde S, ac
omnia terra,tenements (e, in S, & alibi dilk Manerio [pectan’ ; by
this grant the mar(h doth paffe though it be no part of the Manor.

It one grant all his demefne lands of his Maner of Dale &c. it
feems by this the cuftomary land parcell of the Manor held by copy
doe pafle.

If one be feifed of tithes which did belong to an Abby, part of
which were gathered by the Almoner, and part not, and he grant
omnes & omnimodas decimas granorum oy infra domininm predit
& precinit ejufdem, in dit¥ Comit’. Ac omnes alias decimas,proficna
& commoditates Gc.infra domininm pradit & ditt Monafter es
[pectan’ et qua nuper per Eliemozinar’ ejufdem Monafterii collelt
frer’; by this grant (hall pafle all the tithes as well thofe that wcrle

H:2 col-
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colle@ted by the Almoner, as thofe which were not, and thofe
words gue per Eliemozinar’ &, fhall refer onely to the Jaft, and
not to both fentences. . ) ’

1f one grant all his lands in D, containing 10 acres, whereas in
truth his lands there doe contain 20 acres ; by this grant the whole
20 acres will pafle, A , "

If one grant the Scite of an Abbie ¢ omnia terras pras’ pafturas &
[ubfeript’ cum pertinen’ diff Monafter’ pertinen’ Grc. wviz. fuch a
thing and fuch a thing,&c. by this grant the grantee fhall have all
the lands belonging to the Monaftery, and viz. fhall relate to Sub-
[eript onely, and not to omnia. See more in Grant infra at Num.
4. and in Teftament, at Numb.8. and in Fine, at Numb.

The Exception is always taken moft in favour of the feoffee, lef-
fee &c. and againft the feoffor, leffor. ~And yet it is arule, That
what will pafle by wordsin a grant, will be excepted by the fame
words in an exception. And it isanother true rule, That when any
thing is excepted,all things that are depending on it ; and neceffa-
ry for the obtaining of it ; are excepted alfo : asif a leflor except
the trees , he may bring his chapman to view them if hee defire to
fell them, and he or the Vendee may cut them and take them away.
And by fuch an exception the Leffor will have the boughs, fruir,

hierons, and hawks, that breed in them &c. :

1f a man be feifed of a filhing from fuch a place to fuch a place,
and hath a mill upon the water, and hee grant rozam partem (nam
pifcaria de D, quam din 1erra [ua [e extendunr , falvo tamen ftagno
molendini 5 this exception doth not take away the fithing of the
grancee in the mill pond, but it {hall have relation only to the pool
to repair the mill,

If a man feifed of a Manor make a leafe of it excepting all-

the faleable underwoods now growing., or which hereafter thall
grow on the premiffes,which have been ufually fold by the owners
of the Manor, with free entrie,egrefle and regreffe, for the fclling,
making,and carying away of the fame at times convenient ; in this
cafe the foil is not excepted by reafon of the fubfequent words,

If one befeifed of a Manor and make a leafc of 1t cum pertin® y-
na cum columbar’ ac reddis” tenentinm, decimis garbarum, finibus, be-
riot’ perquifir’ Cur’ & aliis omnibus proficuss y Advocac’ Eccleﬁ,g o
Wrece,except’, inthis the exception doth begin at Advocas’ E-
clefie;and doth except that which followethand no more,

If one grant in fee excepting the trees, or any other thing to the
grantor without faying [and to his heires;] by this exception the
thing excepted is fevered only for the life of the grantor, and then
it fhall paffe with the reftof the things granted. But if the thing
be excepted indefinitely without faying [for the life of the grantor
&c.] nor how long; this {hall be taken to be an exception during
the eftate. ‘ ‘ The
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The Habendwms asall other partsof a deed for the moft part fhali
be taken moft ftrongly againft the grantor and moft in advantage
of the grantee, yet fo aswithall it {hall be conftrued as neer the in-
tent of the parties as may be,as inal thecafes following doth appear.

If tand be given or granted to one habendnm, or to have and to
hold to himand his heirs fo long as he pay 20° yearlyto 78 and
his heires, or {o long as fuch a tree dothitand, or the like ; thisisa
kind of feefimple, but it is limited and qualified and determina-
ble upon this contingent. And yet this may become a pure feelim-
ple,forif fand be granted co.one and hisheirsuntill 7 8 pay 10ol.and
1§ diebefore he pay ic, in this cafe the eftate is become a pure fee-

fimple. ¥

If lands be given or granted to a man, to have and tohold to
him and his heircs, this is a fee(imple, pure,abfolute and per-
petuall; and thisis made by thefe words [his heires ] for it is a gene-

rall rule that thefe words [his heires ] only make an eftate in fee-
fimple in all feoffments and grants. But this rule hath many excep-
tions, fot if feoffment of land be made to I § ¢& beredibns, with-
out the word [ Sz Jthis isa feefimple, And yet if the grant be
to I 8§ and I D & beredibas, without this word [ Suss 7| contra,
for thisisonly aneftate for theirlives. And if lands be givento a
Bithop, Parfon or the like To have and tohold to himand his
fucceflors ; this is a feefimple. And landsbe given to a Maior and
Communalty or otherCorporation aggregate generally without the
word Succeflors, or any other word, or it lands be givento fucha

+ Corporation for their lives,this is a feefimple.But if land be givento

aCo:6. 27.
fuper Lit.g,
b 15 Ed,

4. 13, 9 H,
7.11, 12 H.
3, 9. H, 4.
84,33 H.6.
20,

Co fuperLit,
9. APl 12,
Plow,130.
14 H. 413,

a Parfon, or the like To haveand to hold to him, without faying
how long; or to have and to hold to him for life; by thishe hath
no more but an eftate for life.2 And if lands be given to the King
generally without any other words ; this is a feefimple. b So if one
grant deo & ecclefie de D ; itis faid this is a feefimple in the Parfon
of D, So alfo of a grant Ecclefie de D. per Thirne Inft, So if a
grant had beene to the Monkes of fuch a houfe, it had beene a fee-
fimple in the houfe. Andinlike manner it isin other cafes; < As
if one recite that B hath enfeoffed him of white acre To have and to
hold to him and his heires, and then he faith further, that as fully as
B hath given white acre to him and his heirs he doth grant the fame
to C,by this C the grantee hath the feefimple of this acre.And if one
grant 2. acres to .4and B To have and to hold the oneto .4 & his
heires, & the othecto B in forma preditta;by this B hatha feehmple
in thisother acre,foran eftate in fee imple,fee taile,or for life may
be made by fuch words of reference. Alfoifa rent be granted be-
tweene Patceners for to make an equalitie of partition, and it bee
granted generally and without any words of -héires, yetthisisa
feelimple. So where lands are given in Frankalmoigne. Bnd fo

H 3 alfe
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alfo it is in the cgfes of a releafe of right, a fine, and a recovery.
1f one give or grant land to another To haveand to hold to him
and his heires males,or to him and his heires females, in both thefe
cafesthere is a feefimple made, but otherwife it is when thefe words
areina Will, for then it is but an eftate in taile only. o

If one grant land to one,To have and to hold to him & his right
heires ; by this he hath a feefimpfe. And fo it thall be takenif it be
by fine. So if one grant land to I8 for life, the remainder to
the heires, or tothe right heires of I §,thisis a feefimple : foif
onc makea feoffment in fee te the ufe of himfelfe for life, and after
his death tothe ufe of his heires ; thisisa feefimple.

If one grant land to 7 §, To have and to hold te him and the
heires of 7 8 ; thisis a feelimple, and allone with.a grantto 1§
and his heires,

If one grant land to another to have and to hold tohim for 20,
yeares, and that after che 20. yearsthe grantee fhall have it to him
and his heires by 1ol. rent, and give livery of feifin ; by this che
grantee fhall have the feefimple.

~ If one grant land to the Wifeof 7 § to have and te hold to her
for life, and after to 7 8 in taile,and after to the right Leiresof
I §; by this 7.8 hath a feefimple. And it one grant land to A
for life, the remainder vo B for life, the remainder to-the right heiss
of A ;by this 4hatha feefimple. .

M land be granted to a man and his wife, to-have and to hold
to them-and che heiresiffuing of them, it feemes this s a feefimple
and not a feetaile.. o [

If land bee granted to one and his heires by the premifies of a
deed to have and to hold to him for life; by this he hath afeefimple,
So if by the premifies of a deed land bee granted to one and the
heires. of his body to have and to hold to him and his heires -, by
this. he hath an eftate taile and a fee imple expe@ant. - And fo via
verfa. 1f by the premiffys of the deed the grant be to himand his
heires. to have and to hold to him and the heires of his body ;. by
this:alfo he hathan eftate taile and-a feefimple expe@ant, ’

Iflands be given or granted ta a man to have and.to hold to him
and to the[.or his jheires of his body,or the[ or hisTJheires:males.of
his body, or the [or his] heiresfemales of his body ;. by this the
grantee hath- an. etate taile.So- if andsbe given-to a man,to have:
and to hold to.him and-theheires males,. or to him and .the heires
females of his body begotten ; inboth thefecafes. it isan eftate tail

If Iands be given-to a man & his wife,to have and to hold to them.
and the heires males,or to them-and, the heires females oftheir two
bodiesbegotten;by this they beth have an eftate raile, And if landg
be.given to them & the heises males;or heires females of the body of
the hushand begotien on the wite; by this he hathan  eftace raile &

‘ his-
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his wife an eftate for life only. And if lands be given to 4 to have
and to hold to him and his heires on the body of B begotten;by this
A hath an eftace taile and Bhath nothing. So if lands be given
to a man and his wife, to have and to hold unto them and the
heires he fhall beget on her body ; bythis they have an eftate taile
in them both. If lands be given to 2 man and his wife and the heirs
of the body of the husband ; by chis the husband hath an eftate in
generall taile, and the wife but an eftate for life. If lands be given
to him to have and to hold to him and his heires he fhali beget on
the body of hiswife ; by this he hath aneftate taileand theno
eftate at all.

If one give hisland to his daughter or Coufin in Frankmariage ;
by this they have each of them an eftate taile withoat any word of
[heires, or heires of body7] &:c. '

If one give lands to B and his heires, tohave and to holdto B
and his heires, if Bhave heires of his body and if he die without
heires of his body that it {hall revert to the donor; by this Bhath
an eftatetaile, So if one give lands to B and his heires if he have
iffue of his body ; by this he hath an eftate taile. Soif lands be gi-
ven to Bto have and to hold to him and his heires, provided that
if he dic wichout heire of his body that the land fhall revert, So if
lands be given to A4 ¢ B nuxori ejms & hered: cornm 5 alits hered'ipfi-
#5 A f diéFhered de ik A 5 B exennt’ obierunt fine berede de fe Gre.
by this they have an eftate taile, And fo inall fuch like cafes where
after a limitation of a feefimple thefe or fuch like words are added,
iz, thatif he die without heires of his body the land fhall revert,
for in all thefe cafes the haberdum is conftrued to be alimitation or
declaration what heires are meant before,

If lands be givento Aand B, (ayoungman and maid unma-
ried) to have and to hold to them and the heires of their two bo-
dies; by this cach of them hath aneftate taile, and if they mary
their heires may inherite it. ‘ :

If lands bee givento the fonne to have arid to hotd to him and
his heires of the body of his Father; by this ehe'fonne hath a fee-
fimple. But if the words bee to have and to hold to him and the
heires of the body of the Father engendred ; by this it is an eftace
taileinadeed asic is in a Wille And if the Facher be dead che Law
is {o alfo, but it feems the fonne fhall bave by chis only an eftatefor
life except he be iffue in taile te his father per formam doni. So if
there bee grandfather, father and fonne, and the father dieth; and
lands be given to the fon to have and to hold to himrand the heires
of the body of the grandfather; this is an eftate tailein the fonne
but neither the father nor the grandfather have cither of them any
cftate inthefe cafes, If landsbe given to 7 § and-theheiresofthe
body of his wife (bcing dead) begotten ; bythis 1 § hath-aneftate
tajle. H 4 If
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If one grant lands to I S, to haveand to hold tohim and the Co ;'“81’5“
heires of his body iffning, the remainder to 7 D and hisheires iz

forma predicta ; by this I § and I D, after him have each of them
an eftate taile. . . ,

1f one grant lands to £ to have and to hold to him for life the EO-e:-Liiu
remainder to the firlt fonne of 4,and the heires males of the body of 2F5s ax
thac firlk fonne ; by this the firft fonne hath an cftate in taile;and A4 Plowia
his father but an eftate for life only, But if lands be granted to 4
for life the remainder to theheires of the body of 4; by this 4

~hath aneftate taile in him. And if lands be givento a man and his
wife to have and to hold to them and oneheire of their bodies
lawfully begotten and to one heire of the body of thacheire 5 by
this there isan eftate taile made,yet fo asit {hall laft only during the
fives of thofe two heires. '

If one grant landsto another to have and to hold to himand to co. fuper
his heires of the body of fuch a woman lawfully begotten ; by this 1
he {hall have an eftate tailc, for begotten fhall be intended by the
donee en that woman.

If there'be husband and wife and they haveiffuc a fonneand Lo fuper
daughter,and lands are given to the wife to have and to hold toher ~**
and the heires of her latehusband onher body begotten ; by this
the wife hath- an eftace for life and the fon an eftate in tatleyand if
he die without iflue it thall goe to his danghter per formam doni, - »

If- lands be granted to the husband of 4 and wife of B, to have co. fuper-
and to hold to them and the heires of their two bodies; by chis 1>
they have each of them an eftate in taile in them, for there is a pof-

ibility that enc husband and wife may dye,and then the other huf-
band and wife may intermary. . .. .

If there be father and fonne, and lands are given to the father 13'H. 41
to have and cohold to him and the heires of the body of his fon 3 Dyera47.
by this the fonne hath an eftate taile but the father as it feemes but.
an eftate for lifes : _

If lands be given to the mother for life the remainder to her fon Lit. Sc&..
and the heires of the body of his father on herbegotten (the fa- *°* -
ther being dead) by this the fon hath an eftate taile. - .

. If lands be granted to I &, to have and to hold to him and the 12 (M4
heires he fhall happen to have of his wife ;. by this he hath but.an
eftate taile and no feefimple, and his wife hath no eftate ac all, -

If landsbe grantedto I.§ and the heires that thefaid 7.5 {hall ¢, faper
lawfully beget of his firflt wife, and he hath no wife at the time of Lic. 2o-
the grant ;. by this he hath an eftate taile, :

_If 4 have iflueby B hiswife C afonne & D a daughter,and 4 Co- fupse-
dis, and lands are granted to B to-have and to hold to her and to b2t
+the heires of 4 her late husband on her body begotten ; in this '
eafc and by this deed € hath an eftate taile & the. woman hath only

an.
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an eftate for life, and if € die without ifilue, D his Sifter thall have
the land per formam doni, Butif one grant lands to A late wife of
F §, to have and to hold to the faid 4 and the heires of 7.8 onthe
body of the faid 4 begotten ; in this cafe the fon and heire fhall
take no eftate by the grant. And the fame conftruion {hall be np-
on the fame words in his Will.

If lands be granted to the husband and wife,to have and to hold
to them and the heires of the body of the furviver of them ; by
this the furvivor fhall have an eftate taile after the death of the
other,

If hands be granted co 7.8 to-have and to hold to him ¢ here-
dibus de carne [na, OF heredibus de [es0v heredibms quos fibiconti=

erit,in all thefe cafes 7S hathan eftate taile and no more.

If 1ands be granted to husband and wife, to-have and to hold to
him and the heires of the body of the husband, the remainder to
the husband and wife and the heires of their two bodies begotten,
this remainder is void, and therefore by this the husband hath an
eftate in taile and the wifea joinc eftate for life with herhusband
and no more,

If lands bee granted to I' § and his heires of the body of
Fane a Noke begotten;by-this I § hath an eftate taile and no more.
. 1f landsbe granted to I 8 ¢ heredibas de corpore procreatss 3 by
this the heires that thall be begotten afterwards fhall take.’ And
iflands begranted to I' S & beredibus de corpore procreandis; by
this the heires of his body before begotten {hall take per formam
doni as well as thofe thac fhall be begotten afterwards,

I one grant to 7S that if he and the heires of his body bee not
yearely paid 40°. that hee or they fhall diftraine in the lands of the
grantor ; by this the grantee hathan eftatein raile in the rent, asif
he grant to 7§ that if he and his heiresbe not paid &c. that he or
they {hall &c. he hath a feefimple in the rent,

If one give or grant land.to another tothave and-to hold to him;
or to him and his affignes, and fay not hew long nor for what time;.
and the grantor make livery of feifin according to the deed ; by this
the grantee hathan eftate for his owne life, But no livery of feifin-
‘be made no eftate at all but an eftace at will doth paffe by this deed..
And if he that doth grant the land be but a leflee for years of the

"land and he make no livery of feifin npon the grant; by this his-
terme of years and that eftate which he hath is granted. But if he

“make livery of feifinupon the grant then aneftate tor the life of the-

grantee will paffe, and it is a forfeiture of the eltate of the leffee for
years of which he in reverfion may take prefent advantage. And
if one grant to another Commonin his land when he doth putin
his owne beafts, or Etovers in his Manor when he commeth there,
and fay no morc, by this it feemes the grantee hath an eftate

for. life, If.
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“If one grant landto I § co have and tohold to him or his heirs, Co5i%.

. in the difjan@ive;this is but an eftate for life and no more. So if one

grant lands to 7 § to haveand to hold to him and his heire, in the

fingular number; by this 7 § hath only an eftate for life and no

feefimple. '
If one bargaine and fell {and to another for money, and limit no §o:157.ue.

time and exprefle no eftate ; by this the bargaine thallhave only Flow.53-
an eftate for life. But otherwife it was before the Statute of Ufes,
for then it had been a fee (imple.

Iflandsbe granted to I S for life, and after to the next heire co..s6.
male of / § and the heires males of the body of fuch next heire
male; by this 7 § hath but an eftate for life. But ifit be to the
next heires males of 7 8 itis an intaile. '

Hone grant land to I S to have and to hold to him in fee
fimple, or in fee taile, without faying [to him and his heirs, or to
him and his heires males, or the like] this is but an eltate for life
and no more, So if one grant land to 7 § to have and to hold to
him and his feed, or to him and his iffues, generally without more Coduper
.words ; by this is made only an eftate for life. But inthe conftructi- tiézo.
on of a Will the law is otherwife in moft of thefe cafes,

If lands be granted to two ¢ heredibns without this word[ Suis] 20 H:6. 35
by this they have an eftate for their lives and no longer, -

Hone grant lands to 7. to have and tohold to him and his Co.s.112,
heires for his owne life, or forthe life of 7 D by this 7.8 hath Lo
an cftate for life and nomore. ,

Ifone grant landsto 4 and B Habendum fibi & [uis omitting Cos.2.
all other words,or to have and to hold to them and their affignes ; fuper Lit.t, &
by this they have an eftate. for life only. So if lands be granted to
any naturall pecfon to have and co hold to him and his Succeffors 5
by this he hath only an eftate for hislife. ’

Ifone grant his lands to 7 § to pay his debts to have and to co.89¢
hold to him generally without limiting any eftate; in this cafe ”*

I S hathaneftace for life only.

Iflandsbe granted to A4 and B to have andto hold to them Dier1ss. "
for their lives to the ufe.of C forhis life ; by this C hathan eftate =
for ?is life if 4 and B livefo long,

Ifa tenant in taile grant zotum fatmm funm ; by this the grantee L55e%
hathan eftate for the life of the{i granu{r and noylonger. ind;i; : gf.'x.;;,
leflee for life grant all his eftate; hereby his eftate for life doth pafle, §he M
for this is asmuch as he can lawfully grant. o > Plow.ses.

If a man have a fonne and a daughter and die,and lands be gran- & Emer
ted to the daughter and the heires females of the body of the fa- Li 2.
ther ; it feemesby this {he hath only an eftate for li?c.

Ifone grant land to anotherto have and to hold to her whiles Couper
Qﬂxe fhall live fole, or during her widowhood, or fo long as the fh;ll f;tﬁf 35

C-
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Co.fuper
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betiave her felfe well, or{o longashe fhall dwell in fuch a houfe,
or fo logg as (he pay 20 I, yearly, or o long as the coverture be-
tween herand her husband fhali continue ; or one grant lands toa
man to have and to hold unto him untill he thall be promoted to
a Benefice, or the like inall chefe cafesif livery of feifin be made
according to the deed, or if thégrantbie of fuch a ching whereof
no livery is requifice; the grantee hath an ctace for his life and no
mote, and thae decerminable alfo, A

If one grane lanids co T 8. to have and to Kold to him for life,
and doth not fay for whotk life ; this regularly (hall be caken for
the life of 78 the leffee; and not for the life of the leflor. But
if the leflor himfelfe hdve but an eltate for life in the tands granted,
thenthe leafe thaltbe conftried tobe and endure during chac life
only by which the feffor did hold to prevent a forfeiture. And if
he thac doth make the leafe be tenant in taile of the Jand; this thall
be taken to be a leafe for the lifc of the leffor. And if a tenant for
life of land make & leafé for years ofit and then grant his reveifion

-by the name of a reverfion to another To have and to hold to him
*and hisheires;by thiis he hath only an eftate for the life of the grantor

Cofuper
Lit.147.
Co.8 85,

Co.5.9. 11,
3

* 18 Eljz. -
BR.inthe
cafe of Res
&-Adwick,

and no more. So if ténantin taile of land grant it to one for
years, and after grant his réverfionto another To have and to hold
to himand his heires; cthis {hall be conftrued to be an eftace for - -
the life of che tenant in taile and no longer, and the acturnement
of the tenants in thefe cafes will not aleér the cafes. And fo'it is
in cafe of a Releafe alfo, as if tenant intaile doth releafeto B (be-
ing leflee for years of the land) all his right to the land, this thall -
be taken to énure but for the life of the tenant in taile and no
longer, asif a man reraine a fervant, and fay not how long; -this -
fhall be taken'for a year.Conftr#tio legis non fucit injuriam.

If one grant to /7§ that if he be not paid yearly for hislife -
45's, that he fhall diftraine in the land-of the grantorforit ; by-
this 7§ hath aneftate forlife in the rent, And ita man by his deed:
grancarencof 101, ifluing out of all his land quarterly at the
ufunall feafts,this is an eftace for life of the grantee.

If onie grant lands to 7 & and 7 D. To haveand to hold to them
during their lives, omitting thefe words [andthe tongeft liver of
them | by chis notwithftanding they hall hold it during the life of
the longelt liver ofthem. Aand if lands be granted to 4 Tohave -
and to hold to’ him during the lives of B,C and- D-without any -
more words ; by this 4 -hath an eftate during all-cheir lives-and
during the life of the longeft liver of them. * And if lands be -

nted-to4 To have and tohold tohim during hislife, and during -
the lives of B and C,by this he hath a lcafe forhis owne life and
the lives of B and C and the longelt liver of them. But.ifa leafe~
be made to I'S ofland to bave and'to hold tohim durirg the time -

that -
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that 4 and B {hallbe Juftices of Peace, or during the time thae 4
and B fhallbe of the Inner Temple, or thelike; 1nthefe cafes the
failer of one doth determine the eftate, T And if a leafe be. made
to B only To have and to hold to him and C for their lives ; by
this B hath an eftate for his owne life oaly and nomoreand.C
hathnothing at all. And here by the way letit be obferved in

thefe and tuch like cafes where lands are granted to onemanto

have and to hold to him, [or to him and his affignes, or to him,his
executors, adminiftrators and affignes] during the life, or during
the lives of others; and in moft cafes where a man is tenant par
auter vie, 4. for the life or lives of another or others, if the tenant
pur anter vie in pofleffion die his eftace {hall not goe to his heires,
executors or adminiftrators unleffe they can firft gec into pofieflion
after his death, bur he that can firlt get into the poflcflion of the
land after the death of the tenant pur amter vie (hall haveit for
his life, and after his death cthen he that can firft get into the pofiefli-
on againe &c. And therefore if the land were let by the tenant
pur anver vie at the time of his death to any under tenant for years,
or forone year, or at will, and this undertenant be in pofleflion
at the time of the death of the tenant pur aster wie, this underte-
nant {hall have it for his life, if the lite or lives by which it is held
fo long live, for the rule in this cafe is occupanti conceditur. Es
capiat qui capere poreft, And this eftateis called an occupancy, and
‘he that hath it an occupant, To prevent which mifchiefe the leflee
mult take care when he takes his leafe to have it ‘made to him and
his heires during the life or lives of him or them by whom it is held,
for inthis cafe afterhis death hisheire and none other fhall bave it;
or if this be neglected, then he moft take care to grant over his
eftate by act exccured (for by his laft will he may not devife it) to
fome friend and his heiresin trult for him ; or he may grant.it over
to another,and take a regrant of itto himfelfe and his heires; or
he may make a leafe for years of the lands to fome friendsin truft,
and by this mcanes he may have the fruic of it during the
terme,

When no time is fet downe for the beginning of an effate then
it fhall begin prefently, otherwife it fhall begin at the time ¢xpref-
fed if it may ftand with law, If a leafe for years be made bearing
date the 26, day of Ay, To have and tohold for 21. years from
the date, or from the day ofthe date ; in thefe cafes the leafe fhall
beginon the 272, day of Aay. Buc if the words be To have and
to hold from henceforth, or from the making hereof, in thefe cafes
the leafc (hall begin on theday in which itis delivered. And ifit
be to begin 2 die confectionis, then it fhall begin che next day afcer
the delivery. And it it be To have and to hold tor 21. years ; with-
out mentioning when it fhall begin, it fhall begin from the deli-

very
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very ifthere beno former leafe in being, and if there be, then it
{hall begin from the time of the ending of that leafe, If thedeed

have a date which is void or-impoflible, as the 30 of February, or
40. of March, and the terme be limited to begin from the date,

~ thenit (hull begin from the delivery, So.ifaman by his deed re-

CoL154. °
Plow, 198,

Co.6. 36,

Dier 261.

€Craddocks
cafe.pafc, 7,
Jac.€o.B.

Dier112,

cite a leafe which is not, or which is void, or mifrecite a leafe that
is ineffe in pointmateriall, and then fay To have and to hold from

the end of the former leafe ; this leafe fhall begin in courfe .

of time at the time of the delivery of the deed.

If one make a leafeof land to 4 for 20. years, and then grant
it to B To have and to hold to him from the end of the firft terme
&c. inchiscafe this fecond leafe fhall begin affoone as the firft leafe
by what meanes foever fhall end. But if the words of the fecond
leafebe To have and to hold to him from the end of the 20. years,
in this cafe the fecond leafe (hall not-begin untill the 20. years be
expired. And if one make a leafe of white acre to 4 for 10. years,
and of blacke acre to B for 20, years, and then reciting both the
leafes doth makea leafe toC to begin after the former leafes;
this (hall be taken refpective, and (hallbegin for white acre after
the end of the 10, years, and for black acre after the end of 20.
years. And if one makea leafe to two for 60. years provided that
if the leflees {hall die within the term,chat then prefently after
the deceafe of the laft of them longeft living the leffor {hall reenter,.
and one ofthem die ; and after the leflor doth make a leafe to a-
nother Habendnm c. cum poft five per mortem [ur[uwm-redd vel
forisfalturam of the firlt furviving leflees acciderit vacare for 40+
years ; in this cafe thisfecond leafe (hall begin after the death of
the leflee furviving, reentry of the leffor, or the efluxion of time
of the firft leafe which of them fhall firlt happen, and thelefice
cannotachis eletion makeit to begin at any other time.

If 2 man make a leafe for 30.years, and g.years after make ane-
ther leafe to another manin thefe words. Noveritis Gc. me Ade
B predictis 30. Awnisfinitis dediffe & conceffiffe B. de G &c. Ha-
bendum 4 die confeltionis prefentinm termino predicto finito ufque fi-
nem 31. Annoram : by this the fecond terme fhall begin at the
end of the 30. years. And if one make a leafe to A4 for 20, years
and after make a leafe to B to have and to hold to him from the
end of the firlt terme for zo.years to be accompted from the date of
the laft deed ; in chis cafe the fecond leafe fhall begin at the end of
the firlk leafe,& thefe words [to be accompted &c. J(halbe reje&ed..

If one make a leafe of land to 4 for 10. ycars,and after by
indenture grant it to B to have and.co hold to him from Michael-
mas next for1o, years, and after. the ficlt leffee doth purchafe the
reverfion by which his terme is drowned ; in this cafe the fecond
leafe fhall begin prefently when Michaelmas is comey ‘

it
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If two Jointenants be,and ene of them grant the landto I Sto
have and to hold to him for 20, years if the leflor and his compani-
onfo long live ; by this the leafe fhall continue no longer then
they both live togethers and when either ofthem is dead the leafe
is determined. * And ifone grant his land to I S tohaveand to
hold to him,his executors &c. for the terme of 100, years if 4, B,
and C live fo long; and leave out thefe words [or either of
themJin this cafe if either of them die the leafe is determined. But

" if the words be To have and to hold for 100, yearsif 4, B orC

[omitting or either of them] fhall live fo long, conrra, 1 1fa
leafe be made of land to the hasband and wife to have and to hold
to them for 21.years if the husband and wife or any child between
them (hall fo long live ; this is a good leafe and fhall continue for
ail their lives and for the life of the longeft liver of them albeit the
firlt wordsbe in the copulative. 7

1f one poffefled of land for a terme of years grant the fame to a-
nother, To have and to hold to him,his executorsand adminiftra-
tors,or to him and his affignes,or to him, without any more words.

or if a man that is poflefled of a terme grant his leafe to another, .

and doth not fay for what time ; it feemesin thefe cafes the whole
terme is granced albeic no livery of feifin be made. And in the firft
cafe if livery of feifin be made then it feemes there doth paffe an
eftate for the life of the grantee, and therefore that this is a forfei-
ture of the eftate of the leflee for years whereofhe in the reverfion
may take advantage prefently. And if a leflee for years of land
grant a rent out of the land generally without any limitation ; this
{hall be conftrued to enure for a grant ofthe rent fo long as the
eftate of the grantor doth continue, Butif he grant a rentby ex-
prefle words for the life of the grantee: by this the grantee fhali
have it for alf the terme if he live fo long,

If one grant landsto 7 § To have and to hold to him for life
referving the firlt feven years a rofe, and if he will hold the land
over that he fhall pay aremt in money,and no livery of feifin is
made ; by this it feemes in certaine is made a leafe for feven years
untill the Condition be performed ; and then alfo it feemes it is a
leafe for no longertime. And fo pethaps it will be if livery of
feifin be made,

If one grant a rent of 5 1. per amnum unto I S, To have and to
hold to him &c, untill he fhall receive 20 I. in this cafe he fhall
have a leafe for foure years ofthis rent. Butiflands be granted
tol § To have and to hold &c. untill he fhall receive 201, out
of the profits of it, in this cafe if livery of feifin be made the gran-
tee hath an eftate determinable upon the levying of the money
and if no livery be made he hath no eftate at ail but at will. ’

If one make a leafe for lifeand fay, thatif che leffee within one

yeare
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yeare pay not zos, that he fhall have buc a term for 2, years ; by
this if he doth not pay the money he: hathonly a leafe for 2. years
albeic livery of feilin be made upon it.

. 1f one make a leafe to 7 § To have and to hold to him,his exe-
cutors &c.for 1@,yearsif 7 D {hall live fo long,and 7 D is dead at
the time when the leafe is made ; inthiscafe 7 § hath an abfolute
leafe for 10, years,

Hone grant lands to 7 § To have and to hold to him,his exe-
cutors &c, for 3. years and fo from 3. years to 3. years during
the life of 7 S, or from 3. years to 3. years during the life ofthe
leflee ; by thisit feemes 7 S hatha leafe for 6. years and no more.
And if one grant fandsto 7 8 To hold for 3. years and afterthe
end of thofe 3. years for 3. other years, and after the end of thofe
3. years for 3. other years during the life of the lefior ; by thisit
feemes I S hath a leafe for 9. yedrs and no more, Andyetifin
thefe and fuch like cafes where a leafe is made from fo many years
to fo many for the life of any perfon livery of feifin be made upon
;hixs- deed fecwndum formam charte ; this perhaps may be an eftate
or life.

If lands be granted To have andto hold from our Lady day
Pro termino nnins Anni & fic de uno Annoin unum Annusm qyam-
diss ambabus partibus placneris;by this the grantee hath a leafe for 3.
years only in cereain and afterwards a leafe ac will. And if lands be
granted to have and to hold from the Nativity of Chrift next pro
termino unins Annis et [iin fine dilt unius Anni ambe parses place-
rent quod eadems prefens dimiffio foret renovata tunc babend premiffs
tothe leflec &c. ab & poft diétwm fefinm Nativitatis Domini nfque
rerminnm trinm Annorum extunc prox’ fequen’; by thisthe grancee
hath a feafe in certaine but for one ycar only, and if the pasties
agree againea leafe for 3. years,

Ifone make a leafe to 7.8 To have and to hold to him for years,
and fay not how many years :by this the leflee hath aleafe for
2. years and no more, i

.If one grant his land to 7.8 Tohave and to hold to him untill
I D fball come to 21. years of age ; in thiscafeif/ D die before
that time the leafe is ended.

If 2 man poflefled of a terme of years of land doth grant the
land to anotherand his heirs , this by conftru@ion will amoumt
to 2 good grant of his intereft, ‘

It lands be granted to husband and wife and to 7 § To have
and to hold to them and to the heires of the husband and I §; by
this the wife hath enly an eftate for life in 2 moity w her husband
and the husband and 7 § have the feefimple in Jointenancy to them
and their heires.

If lands be granted to two brothers, or two Sifters, or Lo

© brother
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brother or fifter, ortoa father and fonne or any others, To have
and to hold to them and the heires of their bodies begotten : by
thisthey have joint eftates for their lives,fo that the furvivor of
them will have the whole for his life, and feverall inheritances. .
i. eftatesin generall taile by moitiesin common one with another.
And if lands be granted to two men and their wives and the heires
of their bodies begotten: in this cafe they havejoint eftates for
life, and afterwards the onehusband and wife fhall have the one
moity and the other the other moity in common. And andif lands
be granted to aman and two women To have and to hold to them
and the heires of their bodies; by this they have each of them an
eltate taile in common with the other. . i
If lands be granted to husband and wife To have and to hold LitSea.
to them and their heirs Qf their bodies ifluing, or in any fuch like Zl,?fpzf
manner; by this the wife hath an eftate taileasfarre forthas the gi.“‘-
husband. But if it be granted to them To have and to hold to them Corom
and the heires of the body of the husband, or to the husband and
wife and the heires of the husband which he {hall have by his wife,
or in any fuch like manner : by this the wife hath only aneftate for
life and the whele eftate taile is in the husband. So viz ver/zif
- lands be granted to husband and wife and the heires of the wife
upon her body begotten by the husband : by this he hath an eftate
for his life only and his wife the whole eftate taile. And iflands be
granted to the husband To have and to hold to him and the heires
of his body onthe body ofhis wife begotten, or To have and to
hold to him and the heires of his body begotten on the wife he
thall firlt mary, or To have and to hold to him and his wife he fhall
- firft mary,and the heirs of their bodies begotten : in thefe cafes the
life, husbands have the whole eftateand the wives nothing at all. But
otherwife it isit feemes when the eftate is limited by way ofufe to
a man and his wife that he (hallafterwards mary, for by this it
feemes the wife fhall take alfo. ,
Iflands be granted to 4 a maried man,andto.§ amaried wife 1587 10
and to the heirs of their bodies engendred : by thisthey haveeach
of them an eftare taile prefently executed, and whiles the wife of
the husband and the husband of the wife live they (hall hold it for
their lives, and if they happen to die and thefe to intermary and
have iffues their iffues (hall have it according to the intaile, x
When the Haben-  1f landsbe granted to 4 and B To have andto holdto 4 for Dierszé.se
dum thallbeleid 36 1he remainder to Bin fee : by this 4 fhall have the whole for

b .
andvoil Ang” hishfeand B the feefimple afterwards.

v
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effe@ by the fame ceremonie, and when not but another ceremony

- is required to the perfe@ion of the grant and eftate, And when there

Co.8.15 4
2cH.6.7,
Co.fuper
Lic20.
Dier 126,
& per curi-
am inThur-
mans cafe.
Palc.16 Jac.
B, R

21 Hgvy,

Co.fuper
Lit.2r.

Co, 10, 107,
108,

Dier 304.
C0:§:194

* Co,2.55.

is an exprefle eftate made by the deed in the Premiffes thereof, and
whenbutan implied eftace only, as forexamples, If one grant
land, rent common, or any fuch like thing to one and his heires by
the Premiffes of the deed To have and to hold,to him for life, or To
haveand to hold to him and rto his affignes,without more words;
in this cafe the Habendum is repugnant and void, and by this the
grantee fhall have an eftate in feeimple if livery of feifin and atturn-
ment as the cafe doth require be duly made, for otherwife no eftate
atall but ac will will paffe, Soif a man grant a rent, or any fuch
like thing that lieth in grant to one and his heires To haveand to
hold to him for years; thisis a void Habendum, and the grantee thall
have the feefimple. Buc if aman grant land to another and his
heires To have and to hold to him fora certaine number of years ;
in this cafe whether he make livery of feifin or not it is a good Ha-
bendum ; and by this the grantee {hall have an eftate for fo many
years and no more. So if one grant land, rent, common, or.any fuch
like thing to one in the Premiffes of the deed without limitation of
eftate (which in judgement of law is an implied eftate for life) To
have and to hold to him for a certain number of years, or at will;
this Habendum is good and fhall ftand with the Premiffes and qua-
lifie it ; and by this the grantee {hall have but a leafe for years, or
at will; asthe Habendum is. And if one grant land by the Premiffes
ofa deed roone and his heires of his body To have and to hold to
him and his heires ; this Habendum {hall ftand and this{hallbe
taken an eftate taile and a feefimple expe@ant. So wvice ver/z, 1f land
be granted to one and his heires To have and to hold to him and
his heirs of his body ; this (hall be conftrued an eftate taile and a
fecfimple expectant and fo both fhall ftand together.

If lands be given to B and his heirs To have and to hold to B
and his heires, and if he die without heires of his body thatit thall
revert to the donor,it feemes this is a feetaile only and no feefimple
expectant.Voluntas donatorss in carta doni [ui manifefte exprefa ob-
fervanda eft,

Ifa leafe for years be made of land, and then the leffor by the
premiffes of the deed granteth the land to another To have and to
hold the reverfion of the land tohim &c. for life ; this Habendum
fhallftand. So if by the Premifles of the deed the reveifion be gran-
ted To haveand to hold the land it felfe, this is good and both
fhallftand rogether, but nothing is granted in ecither cafe but the
reverfion,

If the next Advowfon of a Church be granted to three To have &
to hold to them and either of them jointly and feverally;this is joint
and the Habendumis void. * And yet if one grant land to two by

i the
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the Premiffes of the deed To have and to hold toone of them for i“x_‘:’ffs;.
life, the remainder to the other for life ; thisisnotrepugnant but Dier 1os.
fhall fand together and make the eftates feverall and in re-
mainder one after another. So ifa leafe be made to two Tohave

and to hold the one moity to the one and the other MOy L0 the

other ; by this they have feverall efkates. Expre([um facst fonsper

cellare tacitum. ' . . -

lgf a man have a leafe for years of land, and he reciting this, by g
the Premiffes of the deed doth grant all his efiatein the land, To
have and to hold the land or the terme after his death, or tor part
of the time only ; in this cafe the Hab.mdg_m is void and the whole
eftate doth pafle immediatly by the premifics. ,

Ifa tenagtfor life ﬁn‘re{ldgr a ngoity of his land,and the feffor Dier 256
grantitall to a ftranger To have and to hold the one motty for
life.and the other moity for go. years after the death of the te-
nant for life; this Habendum fhall ftand and enure according to the
grant. ,
£ If 2 man feifed of land in fee make aleafe for life of it to one, f‘}’;ﬁ*’c‘ix
and after grant the reverfion of it to another To have and tohold
the reverfionand the tenements aforefaid cxm poff morsem fc 0mfﬁ&
¢, vacare acciderit; in this cale the Habendum and premifies
may ftand together. It is ufuall in the Habendum of a decd-to fex
down to what ufe the party to whom the deed ismade fhal have the
thing granted, But teuching this and the matters that doe concern
ufes fee ¥feinfraat large. And fee alfo more for.the Expofition of
Deeds in Teflaments Numb, 8. Grant Numb. 4. Leafescap.1 4.
Numb.4. Andherenote that parel-agreements and conveyances
have the fame conftruction for the moft part made vpon themas
are made before upon deeds. And thereforeifa man by word of
mouth without any writing grant all his landsin Daleto 7 § To
have and to hold to him for life, but doth not fay for whofe life ;
this{hall have the fame conftru@ion as fuch a grant made in wri-
ting hath.

Thisis alwaies taken molt in advantage of the feoffee, grantee, S5:¢'s7,
leffee, &c, and againlt the feoffor,grantor, leffor, &c. and yet fo as Co-fuper
the rencbe paid during the time, And therefore if the refervation rop?" '
be only to the feoffor, grantor, &c. and the deed doe notfayalfo

[ro his heires, executors &c.} this refervation fhall continue only

tor the life time of the grantor :and fhall determine with his death,
And fo alfo it is where the refervation is to the feoffor or his-heires,
in the disjunctive, for in this cafe the rent fhall continue only during
the lifc of the grantor. And yet if one make aleafe foryears ren-
dring yearly during the faid terme to the leffor or his heirs or exe-
cutors 3 thisisa good refervation during all the rerme, by reafon
of thefe words [ during the terme.] So if the feoffor, or leflor be

feifed
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feifed in fee, and make a feoffement in fee,or leafe for life or years,
rendring rent to the feoffor or leflor or his executors or aflignes; in
this cafe the rent fhall continue only for the hife of the leffor. But if
the refervation be to the feoffor, or leflor, his heires and affignes,
in the copulative, or in the disjunctive to him or his heires, or to
tim and his fueceffors(if it be the leafe of a Corporatien) during the
terme ; then all the affignees of the reverfion {hall enjoy it, And if
the refervation be thus, yeelding and paying fo much rent (without
any more words,) this {hall be taken forall the time of the eftate
and fhall goe to him in reverfion accordingly. Andif the refervati-
on be, rendring fo much rent during the faid terme,and dothnot
fay to whom ; inthis cafe it {hall be conftrued to be to him that
bath the reverfionand accordingly it fhall be paid and fhall congi-
nue during the term. * Butif 4 befeifed ofland in fee, and make
a leafe for years ofit rendring rent to 4 [witheut faying To his
heires &c.] during the faid terme ; this rent {hall continue only
during the lifc of 4 and no longer. Andyet if 4 be poflefled of a
terme only, and make an under-leafe or aflignement with fuch a
refervation; Quere,

If che refervation be thus,Yeelding and paying 20 s.during the faid
terme, omiting the word [yearly Jthis fhall betaken, to be not
once only but yearly during che termeand accordingly it muft be
paid.} And if a leafe be made for years,rendring in every middte of
theyeare,quolibet medio Anni 20l.this thall be paid during the term.

It one by deed indented grant lands to 4 To have and to hold
to him for life, the remainder to B and the heires of his body, and
for default of fuch iffire to remaine to D in taileor for life, yeelding
therefore yearly &c. in this cafe the refervation fhallextend to all
the eftates.

If aleafe be made the 1oth. day of Anguf?, rendring rent at our
Lady day and Michaelmas; in this cafe albeit our Lady day be firft

named, yet the firft payment fhall be at Michaelmas next after
the making of the deed.

Ifthe refervation be at Michaelmas or within 20 daies after : in
this cafe the 20 day fhall be taken exclufive. Butif the rent be to
paid at Michaelmas or by the fpace of 20. daies after, in this cafe
the 20t day fhall be taken inclufive,

Ifa leafe be made in December, from the Nativicy of Chrift nexe
for one yeare with this addition, Er fiin fine ditti Auni ambe partes
agrearent quod eadem dimiffio fores venovata tunchabend @ tewend
premiffaditto I S (the leflee) ab & poft dictum feffum tnus proxim,
[eqnend. u[gue finem trium Annornm. Reddendoinde Annnatim du-
rante ditlo termino diét, w S, e, in this cafe the refervation (hall
relate to both the terms, and the renc fhall be paid the firit yeare
although they doe not agree to renew the leafe.

12 If
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Tftwo Jointenants by deed poll, or by word makealeale for
life referving a rent to one of them ; this fhall goe to them both.
50 if one of them be tenant for lifeand the other in fee, and they
joineina leafe for life, or gift in taile referving arent ; the rent
fhall enure to them both. But if tenant for life and he in reverfion
joine in a leafe for life, or gift in taile by deed referving a rent, the
rent fhall enure to the tenant forlife only during his hife and afcer
to him in reverfion. .

If twotenants in common make a leafe of their land rendring
205, rent 3 this (hallbe but one 205, and nottwo zos. So if the
leafe be rendring a Hawke ora Hotfe; by this they fhall have but
one Hawke,and one Horfe, and not two Hawkes or two Horfes, as
it (hall be in cafes where they doc joine in the grant of fuch things
out of their land,

If one make a giftin taile of two acres of land, the one at the
comon law & the other in Burrow Englith rendring an oxe to him
and his heires, and the donee having two fonnesdie, and the eldeft
fonne dothinherite the one acre and the youngeft fonne doth in-
herite the other; in this cafe the donor and his heires fhall have
but one oxe &e¢.

1f one make a leafe of land foryears if the leflee live fo long,
and after the leflor by hisdeed indented doth grant the land to a-
nother To have and to hold the reverfion tothe grantee for his
life cum poft mortem Cooc.ant aliter acciderit vacare reddend inde An-
snarim to the grantor and his heires cum reverfiopreditta acciderst
9 $o 4d. per Annum ; in this cafe this refervation of rent thall not
begin before the reverfion happen in pofleffion.

If rent be referved to be paid at two termes, and it is not faid by
equall portions; yet it fhall be fo taken and it muft be fo paid,

If one be poflefled ofa terme ofyears of land, and grant it by -

deedto I § forhis life, and after his deathto 7 D; in this cafe
the whole terme is granted to 7 S, and his executors,adminiftrators
and aflignes fhallhave itand not 7 D. Batifa terme were fo de-
vifed by Will,contra. And if one give or grant to another his horfe,
or hisbookes for his life,and that after his death they fhall remaine

to another, the remainder is void, and the firlt thall have it for ever,

for the gift or grant of fuch a thing for an honre is a gift of it for
ever..
See more in ¥fe Numb.7.
And it isnow time that we come to the other parts of a Deed and
fielt co a Condition.
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| Of a Condition.

A Condition is a kind of Law or bridle annexed to ones ac

1y

x. Condition,

ftaying er fufpending the fame and making it uncertaine whe- 2wid.

ther it (hall take effe® or no, Oras others define it, It is modus an
Equality annexed by him that eftate intereft or right to the land
&c. whereby aneftate &c, may either be created, defeated or en-
larged upon an incertaine event. And this doth differ from a Limi-
tation, which is the bounds or compafle of an eftate, or the time
how long an eftate fhall continue. And this fometimes is con-
tained in a Teftament or Wiil, and fomecimesina deed. And when
itisin a deed it hath no proper place affigned it, but it may be in
any part of the deed ; howbeit for the moft partitis placed next
after the Habeydnm, or next after the Refervation of the rent.
It isalfo fometimes, annexed to and depending upon eftates ; and

* fometimes annexed to, and depending vpon Recognizances, Sta-

Co.fuper
Lit. 201.
Plow.
Celthirfls
cafe.

Co. 8,43, .

tutes, Obligations, contraéls, and other things: Conditions are
alfo contained in A@s of Parliament and Records. But of thefe
we fpeake not here in the enfuing matters, which are efpecially
to be applied to fuch Conditions as are ufbally contained in deeds
and annexed to the realty. 4. tocftates in feefimple, feetaile, for
life, or years.

~ And of thefe Conditions there are -divers kinds. For fome
arein deed or Expreffe. s» when the condition is expreffed by
the party in legallterms and by exprefle words in writing or with-
out writing knic to the eftate,as if I enfeoffe a man of land rendring
rent at a day on condition thac if it be not paid it (hall be lawfull
for me to reenter, And fome are in law or Implied. 7, when the
condition is tacire created by the law without any words ufed by
the party. The firlt fort of conditions alfo are fome of them pre-
cedent or executed. /. when the condition muft be fulfilled ere
the eftate can take effe®, as where an agreement is between me
and I § that ifhe pay me 10l. ar Michaelmas he fhall have fuch
a ground of mine for 10. years; or Imake aleafe of landto 7 §
for 10, years, provided that if he pay me 10 1. at Michaelmas he
{hall have the Jand to him and his heires ; and in thefe cafes by the
performance of the condition the eftate is acquired. And fome of

them are Subfequent and Executory. i. when the eftate is executed.

but the continuance thereof dependeth wpen the breach or per-
. I3 formance

Limitatione
Duid.

2, Quotuplex,
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formance of the condition, as where a feafe is made foryears,
on condition that the le@ee fhall pay 10 1. to the leffor at Michael-
mas or elfe his leafe fhall be void, and in this cafe by the perfor_—
mance of the condition the eflate is held and kept. Thefe condi-
tions alfo are fome of them in the affirmative. 7. that doe con-
(it of doing, as providing that che leflce fhall pay the rent, or pay
10 l. to.the leflor &c. And fome in the Negative. . that confilt
of not doing, as provided that the leflee thall not alien &c, And
fome of them are in the Affirmative which imply a Negative, 3s
provided that if the rent be unpaid that the leflor (hall reenter
which implieth a Negative, iz, not paid. Conditions alfo are
fome of them collaterall. s. when the a to be doneisa collate-
rall a®, as thatthe party fhall pay 10 1. goe to Rome, or the like.
- And fome are ipherent. ¢, fuch as are annexed to the rent referved
out of the land whereof the eftateis made. And fome of them alfo
-are ReftriQive & contain a reliraint,asthat the leflee (hall not alien,
or do walt, or the like. And fome are compulfory, as that the leflee—
fhall pay to the leffor jo I, fuch a day or his leafe fhall be void..
And fome of them be fingle. 5. todoeone thing only. And fome
copulative.s. to doedivers things. And fome difjunctive. i. when
one thingof divers is required to be done. And fome conditions ¢, gper
make the eftate whereunto they are annexed voidable only by en- Litzor,
try or claime., And fome of them make the eftate void ip/o fuito
without entry or claime. And fometimes they tend to deftroy
eftates, fometimes to make, orto enlarge eftates, and fometimes
neither to make nor deftroy, but only to clogge eftates, as where
a leafeis made rendring rentona day, on condition if it be not Lit.sea.
paid that che leflor fhall enter on cthe land and keep it till the rent 3*7-
be paid. And all chefe waies conditions may be lawfully made,
Inefle poteft donationi modnsconditio ive Caufa, .
The conditions in law or implied are either by Common law, co.8.44.3.
or by Statute law.. The fitlt fort are fome of them founded on fkill: ;‘;&"“3 5
as where an office is granted, thereisa condition zucite implied, F.N.B. 205
that if the grantee doth not execute itfaithfully according to thé‘
trult the grantor may put him out. And fome are without fkill,
as where an eftate is made for life or. years of land, there is this
conditien-implied, that ifthe leflee doe wafthe fhall forfeit the
;ﬂaqe walted, or if the leflee make a feoffement of the land he fhall
orfeit his eftate and the leflor{hall enter, And where an eftate
ismade in fee of land ; this condition is implied,that the feoffee
fhall not alicn it in Mortmaine.And thefe conditions doe fomtimes
give arecovery, and.no entry, as in the cafe of waft. And fome~ Cos13t.
umes they give an entry and no recovery, asin the cafe of Aliena-
sion in Mortmaine. Inthe cafe of exchange alfo there isa conditi-
on in law, for which fee Exchange,

It
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Itis a generall rule, That when a man hath a thing he may con-
dition with ic as he will. Conditions in deed therefore may be an-
nexed to things inheritable, to frank tenements, or to chattells
reall and perfonall : as for example, If a feoffement in fee, gift in
taile, orlsafe for life be made of lands or tenements, ora grant.be
of a rent, Common,or the like thing in feefimple,feetaile,or for life,
thefe things may be done upon condition, So aleafc for yearsof
fand, or a grant of arent &c. for years may be made upon con-

~dition. Anda leafe may be made for five years on condition that

if the leffee pay tothe leflor within the firlt two years 10, markes
that then he fhall have the fee,otherwife but for five years. Alfo
a Gardian in Chivalry may grant the wardhip of the body and
land or either of them on condition,A tenant by ftatute Marchant,
Staple, or Elegit may grant their eftates upon condition, The
Lord may grant his Seignioty to his tenant on condition. The
tenant for life may grant his eftate to his leflor, or him in reverfion
upon condition. The King may make letters Patents of denizati-
on to an alien, or a Charter of pardon to aman for his life upon
condition: Alfo releafes and confirmations may be made upon

-condition. And a fubmifion to an award may be upon aconditi-

on. But an Inftitution to a Benefice, or an induion may not be
on a condition. An atturnement, or an exprefle Manumiffion of
avillaine cannot be upon a condition fubfequent, as it may be upon
a condition precedent. And a condition cannot be releafed upon
acondition, as fome hold.But the contrary is held by others cleer-
ly and that there is no difference between thisand a releafe of
a right Jdeo guere. An award cannot be made ona condition as
was held in Shererscafe 35 Eliz, A contra@ or fale of a Chattel}
perfonall, as an oxe or the like,may be upon condition, asif 4 fell
hishorfe to B thatif 4 doe fuch an a®ythen that B (hall pay 1.
at the day agreed upon, otherwife but 4 li. So if [ agree with a
Phyfitian that if he cure fuch a difeafe he thall have fo much; and
in this eafe he cannot have the money vntill he have done the cure.
Aswhere I promife 2 man 10 l. when he hath buile fuch 2 houfe,
in this cafe he cannot have the money untill the houfe be built, Al-
fo retaining of fervants, delivery of Charters, and divers other
things may be done upon condition. And if an Executoraflent
toa legacy upona condition ; the aflentis good but the cendition

1s void.

And conditions annexed to eftates in all the cafes before
howfoever they are moft frequently and fafely made by deed in
writing, yet it feemes fuch conditions may be made and annexed to
any eftate of a thing grantable without deed without any writing
at all;howfoever in fome cafes it cannot be well pleaded nor ufed
without a deed, for it is a rule; That ifa condition be pleaded

I4 in
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in any a&ion to defeat a frechold, the deed wherein the condition
is contained muft bee fhewed, But of chattels reall, as leafes for
years and the like,or grants of chattels perfonall, a man may plead
that fuch leafes and grants were made upon condition, without
fhewing the deed. And in the firft cafe alfo of a condition to avoid
a freehold, it may be given in evidencetoa Jury, and they may
finde the matter at large asit is, and fo the party may have advan-
tage of the condition without fhewing any deed of it. Alfo the
pleading of a feoffment in fee on condition without deed and re-
entry,is good if the.party confeffe the condition, A condition may
be annexed to.a limitation of ufes, and.thereby the fame may be
made void. See FJe. : '
4. Thenate of  Lhe nature of an exprefle condition annexed to an eftate in ge-
a condition in  nerall is this : - That it cannot be'made by, ner referved to a ftran-
deed, and of ali~ “ger, -but it muft be made by, and referved to him that doth- make
firation, theeftate. And itcannot bee granted over to another except it
be to and with the land or thing unto which it is annexed-and in-
«cident. And fo it is not grantable in alf cafes; for the eftates of
both the parties are fo fufpended by the condition, that neither of
them alone can well make any eftate,or charge,of or upon the land;
for the party that doth depart with the eftate, and hath nothing
but a poflibility to have the thing again upon the performance or
- breach of the condition,cannot grant or charge the thing at all.And
if he that hath the eftate, grant or chargeit, it will be fubjet to the
condition ftill, for the condition doth always attend and waite up-
on the eftate or thing wherennto ic is annexed : fo that although
the fame doe pafle through the hands of an hundred men, ‘yet isit
fubje to the condition {till ; And albeit fome of them be Jperfens
priviledged in diverscafes, as the King , infants, and.women co-
.vert, yetthey alfo are bound by the condition. And a man that
comes to the thing by wrong, as a difleifor of land whereof there
isan eftate npon condition in beeing, thall hold the fame fubje@ to
the conditionalfo, And when the condition is hroken or perfor-
med &c. the whole eftate fhall be defeated : So that if there be a
leafe for life made by deed and not by will , the remainder over in
fee,on condition that the leflee for life fhall pay ten pound to the
Yeffor; if the leflee pay notthis ten pound , theeflate in remainder
is avoided alfo. Et fic ¢ converfo, unlefle by fpeciall limitation it be
otherwife provided, asif 4 grant by Indenture land to Bfor life,
the remainder to C infee, rendring rent to 4 and his heires ; with
condition that if the rent be behind, to reenter and retain the land
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during the life of B and no more, and 4 doth enter in the life time -

of B for non payment; this doth not deftroy the remainder, And
if tenant for life and he in remainder join in a feoffment on conditi-
on that if &c, that then the tenant for life (hall reenter ; this
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A-Condition.
is good withotit defeating the entire eftate : for regularly a condi-
tion cannot avoida part of an eftate onely, and leave another part
entire; neither can the eftate bevoid as to one perfon, and good as
to another, (‘except itbe in cafe of a condition annexed to an -
ftate limited by way of ufe; as in Frances cale Co.8.90.) And yet if
* 4 makea gift in tail to B, the remainder to Bin fee upon condition
not to alien, and B doth alien; this doth defeat the eltate taile one-
Iy, and nct the remainder. Alfo the whole eftate of the whole
and not of fome part only, fhall be avoided , except by agreement
the condition be fpecially reftrained tofome pare, and the. reentry
given in that part only, as whete a feoffment is made of two acres,
on conditiod that if fuch-a thing happen, the feoffor fhall enter in-
to one of them.  And furcther when he that hath right doth reen-
ter by force of fuch condition , hee fhall avoid all charges and in-
cumbrances put’npon the land after the condition made, for hee
that doth enter into-land by force of fuch a condition, muft have
it again in the fame plight as it was when he parted with it. And
finally;-a condition for the moft part wilknot determine the eftace
without entrie or claim, Seo thathowfoever a limitation hath much

‘affinity and agreement with a condition, 2and therefore it is fome-

times calteda condition in law®, both of them doe determine an
eftate in being before, and a limitation cannot make an eftate to
be void as to one petfon, and-good as to another , as if a gifc bee
made in taile to one and his heires males,untitl he doe fuch a thing,
and. then his-eftate to teafe and goeto another : yet-herein they
differ: 1. A (tranger may take advantage of an ‘eftate determined
by limitation, and {o he cannot upon a condition, 2. A limicati-
ondoth alwaysdetermine the eftate wichonr entrie ar claime , and
fo doth not a condition.” i» . e N
Conditions annexed to-eftates are fometimes fo placed and con-
founded amongf covenants, fometimes fo ambiguoufly drawnsand
at all times have in their drawing fo much affinity with liniitations,
that it is hard to difcern and. diftinguifh them. Know therefore.that
forthe moft part condicions have conditionall words in their. fron-
tifpice , and doe begin therewith:, and that amongft thefe words
there are three wordsthat are moft proper, whichin and of their
own patare and efficacy without any addition of other words of
reentry in the conclufion of the condition that doe make the eftate
conditionall, as Provifo, Ita quedsand Sub conditione.  And.there:
fore if 4 grantlandsto B, To have and tohold to him andhis
heires, Provided that, or foas, or under.this condition, that B doe
pay to 4 ten pound at Ealter nexr ; this isa good condition, ard
the eftate is conditionall without.any more werds.. But there are
other words ; as §i; ficontingat, and the like , thag will make an e-
Qate conditionailalt, ,but then they muflt have other ‘words joixg
a pue ¢
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ed with them,and added to them inthe clofe of the condition, as
that then the grantor [hall reenter, or that then the eftate fhallbe
void, or the like. And therefore if 4 grant lands to B, To have
and to hold to him and his heirs, and if; or but if it happen the faid
Bdoe not pay to A ten pound at Eafter, witheut mere words,this

s no good condition, but if thefe or {uch like words be added, thae

then it fhall be lawfull for A to reenter, then it will be a good con-
dicion, :

Bur here note that thefe words Provifo, Ita quod, and fub condi-
tione , albeit they bee the moft proper words to make conditions;
yet doe they not always make the eftate by the deed to bee condi-
tionall, but fometimes doe ferve for other purpofes; for the word
Provifo hath diverg-operations befides; for fometimes it doth ferve

for, and work a qualification or limitation, and fometimesit doth sH

ferve to make and work a covenant onely, . And then only ( being
inferted amongft the covenants of the deed) it doth make the eftate
conditionall when there are thefe thingsin thecafe, 1. When the
claufe wherein it is hath no dependence upon any other fentence in
the deed, nor doth participate with it , but ftands originally by and
of it felfe. 2, When it is compulfory to the feoffee, donee,&c.
3. When it comes on the part,and by the words of the feoffor , do-
nor, leflor,&c. 4. When it is applied to the eftate, and not to

fome other matter, asifone grant a Manorwith an Advowfon ap--

pendant, and after the Habendnm and refervation of rent amongfk
the covenants, there is this claufe inferted [ Provided that the gran-
tee fhall regrant the Advowfon for the life of the grantor | this
is 2 good condition, And thus it maybe alfo a condition and a
covenant : -as.if the words run thus, Provided always,and the feof-
fee &c, doth covenant &c. that neither he nor his heires fhall doe
fuch an a&, this is both a condition and a covenant. But if the
claufe have dependence on another claufe of the deed, or bee the
words of the feoffee &c. to compell the feoffor to doe fomething,
thenisit nota condition-but a covenant onely, as if there be in
the deed a covenant.that the leflee (hall skowre the ditches, and
then thefe words follow [ Provided that the leffor fhal) cary,aWay
theearth.] Orthere is a covenant that the leflee hall repaire the
houfes, and then thefe words follow [ Provided that the leffor doe
provide timber.] So if this clanfe bee applied to fome other thing
and not to the thing granted, then is it no condition,.as if a leafe
of land be made rendring rent at B, provided that if fuch athing
happen, it {hall be paid at C; this dothnot make the eftate cone
ditionall. Or a leafe is made for yeares without impeachment of
walte, provifo quod nos profiernet domus voluntarie; in this cafe how-
foever this doth make the priviledge , yet doth it not make the e-
ftate conditionall. -O‘;Lalea-fc isimade for years rendring rent,pro-
vided
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vided that the lefor fhall not diftrain for the rent; in this cafe this
152 gobd condicion,but not annexed to the eftate. So if in a deed.
of bargaine and fale of land after the Habendum, there arc thefe
words, viz. upon thefe conditions following, viz. thatif the ven-

“dor pay thé vendee twenty pound at Eafter, and enfeoffe him of

a meadow called S before Whitfontidey that the bargain {hal bee
void, Provided nevertheleffe that the bargainer fhall hold the land
fortwenty years without the letof the bargainee; it feemes this
Provided in this cafe doth not make a condition. So if a lcafe be
madc of ahoufe. & amongft the covenants thefe words are inferted,
{ Provided alfo chat if the leflor will dwell upon it,or keep it in his
hands, then the leffee, his executors and affigns doth covenant up-
on one yeares warning to remove and give place to the leffor this
leafe notwithitanding; | it feemes this is no condition but a cove-
nant onely. ‘2 If a leale be made , provided thac if the rent bee be-
hinde,without any more words; thisis no goed condition, -

The word /i alfo doth not always make a condition, for fome-
times it makes a limitation, as when a leafe is made for years if 7.8
fhall live fo long. :

There are other words alfo that in the Kings grant , in laft Wils
and Teftaments; and other fpeciall cafes doe make conditions, asex
intentione, ad effetum,propofitam,intentionem , paying,and the like,
So that if one devife his land to 1 8, ex intentione G-c. that he fhall
pay to 7 § tenne pound, or paying, or fo as he pay to # S tenne
pound,or ro fell &c, thefe are good conditions. But thefe words
regniarly doe not make a condition when they are ufed in deeds,
And therefore if one make a feoffment in fee ex intentione , ad effe-
étmwm ¢, that the feoffee (hall doesor not doe fuch anyaét ; thefe-
words doe not make the eftate conditionall, but it s abfoluce.
notwithftanding. And yet perhaps thefe words being conjoined
with fome others may make a condition,as if lands be granted e -
tentione uod fi defecerit ¢&ec. tunc quod reintrabit, ox the like,

Alfo conditions are fometimes made efpecially in eftates and lea--
fes for years, witheut any of thefe formall words when the appa-
rent intent of the leffor 1s to make the eftate conditionall, albeic
the wordsbe not ufed as the words of the leffor , but as the words-
of the leffee, or indefinitely of neither, And therefore it hath
been {aid, That if an Indenture bee made between .4 and B thus :
It is agreed and covenanted between the parties aforefaid , that B
fhall have the land for yeares, and that hee f(hall not alienict ; thac
this eftate is conditionall. But it feems this is not law. Butif chis-
claufe be inferted amongft other covenants; wsz. If the leflee hin-
der the leflorto fell, cut, and cary away the treesupon the lands
devifed, that the leffor may reenter and the leafe. fhall be void ;
this isa good condition, and fo it hath been adjudged in thef;afe o§

award
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Huward and Fulcher, Hil. 3,Car’ B. R. And if a lefleefor yeares
doe covenant in his leafe, that if hee, his executors, or affignes,
thall alien, that it {hall be lawfull for the leflor to reenter ; it feems
this is a2 good condition, and nota covenant onely. And ifa leafe
for yearsbe made, and this clanfe is inferted in the deed, Itisa-
greed between the parties that if the leffee do not pay 10 poundto
the leffor at Eafter,that from thenceforth the leafe fhall bee void ;
this is a good condition. And if a leafe bee made with this claufe
inferted in the deed , it isagreed chat whofoeveg fhall have the e-
ftate or intereft, that he orthey {hail find fureties within the year
for the rent, otherwife the eftate (hall ceafe ; it feems this is a good
condition. And ifa leafe foryears be made with this clanfe infer-
ted, And that it {hall not be lawfull for the leflfee to alien without
licence of the leffor, under pain of forfeiture; thisis a good condi-
tion. And ifa leafe foryearsbe made of a houfe , with this claufe
inferted inthe deed , And the leflee fhall continually dwell upon
the fame houfe upon pain of forfeicure of the faid terme ; thisisa
good condition. Andifin aleafe for years the leflee covenant to
pay fo much rent, and then thefe words are inferted, And if it
{hail happen the faid yearly rent &c. then the leflee doth covenant
and grant &c. that the leafe fhall be void ; it feems this is a good
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- Diet 79.29,

Co. fuper
Litt,204,

Plow.132,

condition, and fo hath it been ever taken as was faid by Jeft. Do-

dridge, Hil. 3. Car’. And in all thefe cafes the eftace 1s conditio-
nall, But in cafes of feoffments in fee, gifts in taile, and leafes for
life, it feemes words penned in this manner will not make conditi-
ons, but thatin thefe cafes the precife and formall words of a con-
dition are requifite.  And therefore that if a feoffment be made by
deed, and therein isinferted this claufe, That it is agreed, ‘or that
the feoffee doth covenant that if the feoffor doe fuchan a&, that
the feoffor fhall reenter ; thisisno condition, nor the eftate hereby
made conditionall. And yet fee Perk, Set?. 744

If one make a leafe for yeares on condition to pay rent at foure

Co. fuper
Litt.204,
Dog & St.
94.Dier 65,
138,

Dier 348,

feafts, and afcer there isa clanfein the deed. And if the renc fhall

be behinde, &c. that he fhall diftrain; this clavfe doth not take away -

the condition, but the fame doth continue and the eftate is con-

ditionall ftill.See more in the pext queftion, )
In the making of eftates the caufe is regarded. And in cafe of
the grant of lands or tenements, cafa doth fometimes make a con-
dition, asif a woman give lands to a manand his heirs > Canfa ma-
trimonis pralocyri;_in this cafe if {he either mary the man, ‘or the
man refufe to mary her, fhee thall have the land again to her and
-her heirs. But of the other fide, if 2 man give land to a woman and
10 herheirs canfa matrimonii prelocuti, though he mary her, or the
woman refufe,he fhall not have the landsagain to him and his heirs.
And in the cafe of a grant executoric the Word [pro] may make a
. con-
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A Condstion.

condition; And therefore ifaman grant me an Annuity pro #naae
craterre, ot pro decimis Gc. or if hee grant mee an Annuity for a
way, or a gutter through my ground, this is conditionall , and if
he be difturbed in the way,acte of land, tithes, or gutter, he may re-
fafe to pay the Annuicy, So if an Annuity be granted to an Officer
for the executing of hisoffice, or pro confilio impendendo , if the
grantee doe not execute the office,or give counfell,&c. the Annuity
thall ceafe.But if one grant me Tiches or an Annuity,and I grantan
Annuity for thefe Tithes, or grant to give counfell for the Annuity;.
it feems the grants that are in this manner are not conditionall but
abfolute. So if I pro confilio e OFpro una acra terre Gc. make a
feoffment in fee,or leafe for life of another acre,thefe eftates are not.
conditionall. And if one devife land to be fold by his executors,and
to be diftributed for his foul; by this it feems the eftate or power of
the executors is conditionall, So if one devife his land to finde 2
Preacher or a Chaplain. But otherwife it feems it is of land fo con-
veyed by deed in a manslife time, And if a feoffement be made of
land ad erudiendum filium; {fome have faid this eftate is conditionall.

The moft apt and properwords to make a limitation of an e-
ftate are Quamdin, Dummodo, Dum, Quonfque, Si,and fuch like.
And therefore if 4 grant lands to B, To have and to hold to him
and hisheirs, untill B goe to Rome, oruntill he be promoted to a
Benefice,or untill B pay to 4, or A pay to B twenty pound , or {o
longas I 8 fhalllive, orif .4 grant lands to B, To have and tohold
to him,his executors,&c, if 7 § and Z D {hall livefo long, Or if 4
grant lands to B, To have and to hold to him for the life of B,. So.
that B pay 20 pound to A at Eafter following ; thefe are not con-
ditionall,but limited to eftates, Soif 4 grant lands to B To have.
and to hold to him for fo long s he {hall keep himfelfa widower,
ot dum [ola fuit, ot durante vidnitate, if the grantee be a widow,
thefe are good limited eftates, but thefe words doe not make thee-
ftates to be conditionall.

Ifthe words in the clofe or conclufion of a condition bee thus,
That che land fhall return to the feoffor,&c. or that hee fhall take_
it again and turn it to his own profit, or that the land fhall revert,
or that the feoffor {hall recipere the land; thefe are either of them.
good wordsin a condition to give a reentry , as good as the word
[ reenter 7.and by thefe words the eftate will bee made conditio-
nall..

The tenant by the curtefie, the tenant in taile after the poffibility
of iffue extin@ , the. tenant in dower , the tenant for life, the te-
nant for yeares, by Statute, or Elegit, Gardian, &c, doe hold their
eftates fubject to a condition in law , fothat if either of them alien
his land in fee, or claim a greatereftate in a court of record then
his own, he doth forfeit his eftate, and he inremainder or reverfi-

on
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on may enter, and if fuch a tenant doe wafte, hee in reverfion fhall
recoverthe place wafted. The tenant in feefimple doth hold his e-
{tate fubje® to a condition in law, fo that if hee alien his land in
Mortmain,he doth forfeic ir,and the Lord may enter upon him, So
alfo he that dothtake land in exchange doth hold it under a condis
tion in law, viz. that if the land he give in exchange for that land.
be recovered from him that hach ir,that he fhall enter upon his own
land dgain. Alfo every officer that hath to doe in the adminiftra~
tion of Juftice, all Keepers of Parks, Stewards; Beadles, Bailiffes,
and fuch like, hold their offices undér a condition i law ; {o that if
they doe not daly execnte it; and dee all that thereinto doth ap-
pertain, they may forfeit them, and the grantor may put them out.
In qno quis delinqnit ineo eft de jure puniendus,

To evéry good conditionis required an externall form. i, words
to declaré an intent in the party to have the eftate conditionall, as
in the cafes before. And an internall form. 7, fuch matter as where-
of a condition may be made,

As to things executed, the condition muftbe made ahd annexed
to the eftate at the time of the making of it ; but as to things exe-
cutory,it may be made afterwards. And if the condition be made
in another deed, and not the fame deed wherein the eftate is made,
if it bee delivered at the fame time it is as good as if it were con-
tained in the famé deed. And theréfore if 4 man make a feofiment,
leafe, or the like, by one deed abfolute, and at the fame time make
another deed of defeafance or conditioni, and deliver bothroge-
ther; this isa good condition, and will make the eftate conditio-
nall. But if the defeafance be fealed and delivered before, ot after
the deed,contra, And therefore if one make an abfolute feoffement
in fee, and before or after the fealing or delivery of that deed the
feoffor declare himfelf by deed : or the feoffor and feoffee agree
by deed that the cftate made before, or to be made after, fhall be
conditionall, yet thisis not conditionall. And yetifan Annuity be
granted abfolutely by one deed, and after the grantee grant to the
grancor, that if the grantor doe fuch athing , the Annuity (hall
ceafe: in this cafe the Annuity is conditionall,

A condition may be anhexed to an eftate by way ofufe, asif a
feoffment be made to 4, to the ufe of B, and his heires, on con-
dition that B fhall pay to the feoffor twenty pound fuch a day; this
isa good condition. Soif enc covenant to ftand feifed of lands to
the ufe of Band his heirs, on condition that if he p4y him tenne
pound,the ufe thall be void,or the like; Alfo a condition may be
anne_xed to an eftate created by Will, as if one devife land to Is
for his life,Provided that he pay ten pound yearly to I D ; thisis a
good cortdition. Whereof fee in Teffamen.
~ Arear;or any fuch like thing may be granted of condition, that

if
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if fuch a thing bee or bee not done, the rent fhall ceafe for a time,
and then revive again, and this conditionis good. But in cafe of
fand it is otherwife, for that cannot bee granted after this manner.
conte Alfo a condition tomake an eftate void fora part of the time is not
Perk.sea. £00d, And cherefore if a feaffment.bee on condition , .that npon
Z:i‘:.%""" "luch a contingent the feoffor fhallenterand have the land for a
R cre- . . .
-time, orthe ettate fhall be void for a part of the time ; or make a
leafe for ten years, provided that upon fuch a contingent it (hall
be void forfive years ; thefe conditions are not good. And yet
if a feoffment thee made of two acres, provided that upon fuch a
contingent the eftate fhall bee void as to one acre onely ; this isa
: good condition, -
Co. fuper Acondition.that a ftranger , or the heir of the feoffor (hall doe
gé.fit-«& an adt is gaod, asifa feoffment be made to I S on condition that
rso.10a. 1 Dthall pay to thesfeoffor ten pound at Eafter next; or if a feoff-
s per . -mentbe made on condition that if the heir of the feoffor pay twen-
Co. 1. 84, ty fhillings to the feoffee, that the feoffor and his heirs{hall reen-
?,’;;.37.37” ter. ‘But a.condition to give aftrangera reentry is void fo farre
Dier 1.Co. forth. And therefore if an.eftate bee made upon condition, that
895 upon fuch a.contingent aftranger fhall enter, or the eftace fhall
ceafe,and another{hall haveit ; howfoever this may be fo drawne,
as it may be a good condition to give'him his heirs &c. that doth
make the eftate an-entry,yet it cannot:be good to give the eftate or
-the entry to the ftranger. So if a feoffment be made on condition
.that upon fuch-a contingent the fcoffor and a ftranger (hall enter ;.
thigis.not good to give.anentry to the ftranger, but it is good to
give the feoffor a reentry. Andyet by will 2, man may devife a
terme afterthismanner.
Co. fuper If a man enfeoffe another, upon condition.that he and his heires -
Liw.213  {hall renderto a Giranger and hisheires a yearely rent of twenty.
fhillings, &c. and if hee faile of payment thereof, that the feoffor
fhall reenter ;. albeit this asa refervation of rent is meerely void, .
and -the condition that doth call it a rent, is meerly miftaken , yet
‘the condition is good, and #t res valeat the words {hall.be taken-
contrary to their-proper feafe.
Perk.Se&  If I enfeoffe 1 S of land on condition that if D give to him ten:

7% pound, or goeto Rome before fuch a day &c, that chen the feoffce -
{hall pay to-me ten pound &c. this is.a good condition.
Co. fuper Ifa feoffment-be made to-one and his heirs, on cendition that if-

Lt the feoffee pay- to thefeoffor ten pound, hee fhall have the fee of
: land ; this is nota good condition, But if he fay further, And if:
-he fail to pay thar, the feoffor fhall reenter, ; taisis good.
Co. ﬁ;gt:.: If a gift in tail be made toa man and the heirs of -hisbody, and
" if he die without heirs of his body, that then the donor and his heirs
thall-reenter; this isavoid condition, for when the iffucs fail, the
eftate isat an end, Con--
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Conditions that are fo penned, as they are infenfible and altoge- M

ther incertain are void's as if one make a leafe on condition that if
the rent be behinde to reftrain , and if there bee not fufficient , the
round to enter into the premiffes; this condition is void for
infenfibility, and the eftate is abfolute, Et fic de imilibus.
A condition to enlarge or encreafe an eftate may be good, as if
a gift be made in tail, or a leafe be made for life or years, on con-
dition that if fuch an act be done or not done,the leflee thall have
the land to him and his heirs, as if one make a leafe for life to one,
and if the leflor die without heirof his body, then he doth grant
the land to the leflee and his heirs forever. Or if land be gran-
ted to aman for 5 years,on conditien that ifthe grantee pay to the
‘grantor within the two firft years ten pound,then that he thall have
the feefimple , otherwife that he fhal] have the land but for five
years, and livery of feifin be made according to the deed ; this is
a good condition, and by this upon the performance of the condi-
tion the feefimple will pafle. So if one grant land for five years
rendring tent, and that if the leflee will hold it over to him and
his heirs, that he fhall pay twenty pound rent; this is a good con-
~dition, and ifhe pay the rent, he {hallhave the feefimple. So ifa
man make a leafe for years, and at the fame time for the furety of
the terme to the leflee makes a feoffment to him upon condition
that if he be difturbed in his term , he fhall have the feefimple.of
theland, and deliver both thefe deeds at one time, and give live-
1y of feifin accordingly ; this is a good condition.:So if a leafe for
life be made upon condition, that if che leffor or his heirs pay to B
or his heirs, ten pound at a certain day:, that thenthe leflor may
reenter, and if he doe not pay it at that time, and the leflee pay
to the leffor or his heirs ten pound at a certain day , after the for-
mer day,that then the leffee {hall have the land to him and his heirs
for ever; thisisa good condition, But in all cafes where thefe
kind of conditions are good to make the increafed eftate good,there
muft be thefe thingsin thecafe. 1. There muft be a precedent par-
“ticular eftate asan eftate in tail for life, or years, for a foundation
ro erect the fubfequent eftate upon, and that firft eftate alfo mut:
be certain and irrevocable, not upon contingency, or with power
of revocation, 2. The privity muft remain untill the time of the
performance of the condition, for if the donce or leffee doe grant
awzy the firlt eftate, the tondition cannot afterwards be perfor-
med to effet and produce the encreafing eftate, . The fnbfequent
eltate muft veft eo inffanri, when the contingency upon which the
condition dependeih, fhall happen or never. -4. The firft and fe-
cond eftate muft take effe@® by oneand the fame deed, orelfe by
two deeds delivered at the fame time, for gume incontineni fiunt in-
effe videntur.’ 5. The condition upon which the increafe is, muft
be
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be poffible and lawfull, for upon an impoffible condition it can~
not, and upon an unlawfull condition it (hall not increafe,

If one make a leafe for life, provided chat if the leflee die with-
infixcy years, that his executors {hall have the land for fo many
of the fizty years as fhall be to come at the time of his death; this
is no good condition to make the eftate to increafe, but it may be
a Covenant, And if a leafe for yearsbe made , on condition that
if the leflor fell the reverfion of the fame land, the leflee fhall have
the fee of it ; this is no good condition to increafe the eftate, And
a poflibility cannot decreafe upon a poifibility, as a leafe for years
to a leaft for life by one contingent,& the leafe for life to a feeim-
ple by another.  And if a leafe be made to a manand a woman for
their lives, on condition that which of them two fhall firft mary
that one {hall have the fee and they intermary ; inthis cafe neither
of them {hall have the fee for incertainty.

If aman make a leafe for life , and adde this condition, thatif
the leflee within one year doe not pay twenty fhillings;that he thall
have but a term of two years, and he doe not pay the 20 s. by this
his leafe for life is gone,and he hath now but a leafe for two years.

_ If aleafe be made,on condition that if a ftranger diflike it, or be
al_ifcontented withit,that the leafe fhall be void; this is a good con-
ition, )

If a feafe be made,on condition that if the leflee be ontlawed,the
leafe fhall be void; it feems this is a good condition:

If afeoffment be made, on condition that if the feoffee commit
treafon, that the feoffor fhall reenter ; -in this cafe the condition is
vain, forif the feoffor enter, his entry is not lawfull, for the King
is intitled, and his title fhall be preferred.

- No condition or limitation,be it by a& executed, limitation of a
ufe, or by devife,or laft Will,that doth containin it matter repug-
nant,and tending to the utter fubverfion of the eftate, or matter
that is againft law, or matter that isimpoflible to be done is good.
And therefore in all fuch cafes if the condition be fubfequent , the
eltate is abfolate,and the condition void.: And if the condition bee
to goe before the eftate,the eftate and che condition both are void

If a feoffment or other conveyance be made of land,or a grant of
rent &c. in feefimple by deed or will,upon condition that the feof-
fee or grantee {hall not alien to certain perfons,asto 1.5, orto I §
and 7 $; thisisa good condition, So if one make a feoffment in
fee of land,on condition that the feoffee thall not alien it in Morta
main; this is a good condition. So if A4 be feifed in fee of black acre,
and B doth infeoffe .4 of white acre in fee, on condition that he
fhall not alien black acre; thisis a good condition, But if the con-
dicion be that the feoffee or grantee fhall nocalien the thing gran-
ted to any perfon whatfoever,or that if he doe alien to any perfon,
that he fhall paya fine to the feoffor; thefe conditions are void in
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ghe cafe of a common perfon as repugnant to theeftate. Butin cafe
of the King,fuch conditions are good. And in the cafes of a common
perfon alfo the alienation is good nntil it be avoided by the feoffor.
And in Pafc.19 Fac. B.R.it washeld by Jult. Dodridge and Chamber-

lain, that if a feoffment be on condition-that if the feoffee alien, he

fhall pay 101. to the feoffor;that this is 2 good condition : but Ch.
Juft. and Jult . Hanghton held the contrary,for then this fhal be a cir-
cumvention of the law, If a gift had been madeto an Abbot, & his
fucceffors, on conditio not to alien,this had been a good condition.
If one make a feoffment of land to an infant, on cendition hee
fhall not alien to any perfon ; this isa good condirion during the
minority of the infant,but not afterwards. Inlike manner as if one
make a feoffment to a husband and wife, on condition they fhall
not alien; this condition to fome intent is good,ito reftrain aliena-
tion by feoffment or deed, and to fome intent repugnant and void,
i. to reftrain alienation by fine, for that is lawfull. So if 2 gift be
made in tail,on condition that the tenant in t3il may ali2n for the
profic of his iffues;thisis a good condition. And foif land be given
in tail, upon condition that the tenant in tail or hisheirs {hall not
alienin feefimple,feetail, nor for the term of any others life, but for
their own lives;thiscondicion is good. Buc if lands be givenin tail
on condition,that the tenanc in tail, or his heirs in tail thall not fuf-
fer a common recovery,levy a fine with Proclamations according to
the Statutes of 4 H.7.and 32 H.8. to bar the ifues,or on condition
that he fhallnot make copyhold eftates of copyhold land,according
to the coftome of the place,or make leafesaccording to the Statuce
of 32 F.8.ca.28, thefc conditions are held to be repugnant, and for
that caufevoid, Andyet fee , for the laft of thefe cafes the opini-
onin Co.fuper Lite.223.to be contrary, and that a condition to re-
ftrain the making of fuch leafes is good ; for this poweris not inci-
dent to the eftare,but given to him collaterally by the Statute,. and
Owilibet poteft rennnciare juri pro [eintrodutto.But tota curiain Ma-
7y Portingtons cafe is againft him. Ifa man make a gift intail to 4,
the remainder to him and his heirs, on condition that he fhall not
alien; this condition asto. the eftate tail is good, and void:asto the
other. Andtherefore if an alienation be;he (hall defeat it onely as
to the eftate tail. And if a man make a gifc in tail,on condition that
the dosee or his heirs fhall not alien ; chis is 2 good condirion to
fome intents,and void to other, and therefore it he make a feoff~
ment in fee, or any other eltate by which the reveriion isdifcontinn~
ed tortioufly,the donor{hall enter,otherwife if he fuffera common
recovery, And a gift in tail, on condition that the tenant in tail

{hall not make a leafe for hisown life, is not a good condition , by

€o.6.43.againlt Co, fuper Litr,223, If onefeifed in fee of land,and
make a leafe of it for years orlife,on condition that the leffee fhall
not alien the land leafed,or any past thereof during the term, or on
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condition that he {hall not alien it, or any part of it, during the
term without licence of the leffor; thefe are good conditions, So if
one be feifed in fee of aManor, and he make a leafe of years of it to

18, 0n condition that he fhall not make voluntary eftates by copy;

this is 2 good eondition. But in a feoffment in fee fuch a condition

is repugnant and void. Andif onebe poflefled of a leafe for years,

or ofa houfe, or of any other chattel reall or perfonall, and he give

or fell all his intereft therein, upon condition that the donee or ven-

dee {hall not alien the fame; this condition is void for repugnancy,

and the gifc or fale isabfolute. y

If one make a feoffment of land in fee,on condition that the feofe
for (hall retain the land for twenty yearswitheut interruption ; it
feems thisis 2 good condition and not repngnant,

If I grant land to another for life, if it fhall pleafe me fo long to
fuffer him ; it feems this condition is repugnant and void,

If 2 feoffment be made of Iand in fee,on condition that the feof-
fee (hall not enjoy the land,or {hall not take the profits of the land,
or on condition that the heire of the feoffee fhall not inherit the
land, or condition that the feoffee thall not doe waft, or condi-
tion that his wife fhall not be endoweds; in all thefe and the like ca«
festhe condition is void as repugnant to the eftate,

If a gift in tail be made, on condition that the donee or hisiffues
{hall not take the profits of the land,or on condition that if the do-
nee die, his eftate thall go unto another,or on condition that their
wives fhall not be endowed,or on condition that they (hall not do
waft,or on condition that warranty and affets or a collaterall wat-
ranty fhall not bar the iffues in tail; all cthefe conditions are repug-
nant and void, '

If landsbe given or granted to two and their heirs,on condition
that the farvivor {hal have the whole notwithftanding partition, or
on conditien that the furvivor {hall not have the whele albeit there
be no feverance ; thefe conditions are repugnant and void,

If one make a leafe for life,on condition cthat the lcffec fhall not
doe fealty;this condition is not good.

If lands be given to one and the heirs males of his body,provided
that if he die without heirs females of his body,that the donor fhall
reenter; this condition is repugnant and void.

If one have land in poffeffion, or reverfion, and he grant a rent
our of it, oncondition that the grant fhall not charge the perfon
of the granter ; this isa good condition, and not repugnant.But if
a man grant a bare annuity , or grant a rent charge out of another
mans land with fuch a condition, or if one grant a rent charge, on

. condition that the grantee {hall not diftraio,nor eharge the perfon

of the grantor,or if ene grant a rent out of land, on condition that
the land {hall not be charged with it;all thefe conditions are repug-
nant and void.So'if two grant a rent charge ont of land, provided
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that it {hall not extend to one of them; this condition is repagnant
and void. :
I a man feifed in fee of land make a leafe for years rendring rent, Perk sea,
and after the leffee makes a leafe to the leffor of other land,on con- 733
dition that he fhall not diftrain for his rent in the former leafe made
to this leflee; this is a good condition, and not repugnant,
If one make a feoffment in fee,or leafe for life,with warranty,0n pey seq.
condition that the feoffee or leflee hall not vouch to warrant, nor 734. Dier
recover in value, or if the leafe be made without impeachment of ¥
walt,on condition that if the leflec doe waft the leffor fhall reenter;
thefe are good conditions,and not repugnant, ‘ :
Conditions 2~ All conditions annexed to eftates being compulfory,to compell a o faper
ginftLaw,  man to doe any thing that is in its nature good, or indifferent, or 224. zo?;’. -

being reftri@ive,to reftrain or forbid the doing of any thing which ;’;;k'f;&-

inits natare s malum in [2,as to kill a man,or che like, or maluns pro- 7 7

bibisnm,being a thing forbidden by any Statuce,or the like; -all fuch

conditions are geod,and may ftand with the eftates. But if the mat-

ter of the condition tend to provoke or further the doing of fome

unlawful a&,or to reftrain or forbid a man the doing of his duty;the

condition for the moft partis void, And therefore i lands be given

or granted to 2 man,upon condition that he (hal kil a man; or upoa

eondition that he fhal burn his neighbours houfe,or upon condition

that he {hall forfwear himfelf, or upon condition that he fhall fave

and keep harmlefle the grantor whatfoever he fhall doe, or that if

hee doe not thefe things, the grant {hall bee void; this condition is

void. Or if lands be given or granted to an officer, upon condition

that he fhall not duly execute his office; this condition is againft

law, and void:E: fic de fimilibus. So ifa gife be made in tail, upon

condition that the donee fhall difcontinue, orone give or grant Pf‘k's“*’

land,on condition that the grantee (hallbe a foreftaller againft the 7

Statutes; thefe and fuch like conditions are void. And hereupon it €o: 1. %4

is,that conditions annexed to land, thac the profits thereof fhall be G4

employed to fuperftitious ufes are void, And hencealfoitis that Ei“rm'

fuch conditions as are again(t the liberty of law, as that a man fhall Litt.is.

not mary,or the like,are void.And hencealfo fuch as are againft the

publigue good. And therefore it feems if one grant his land to 7 Sy SaiLss
on condition that he(being a husbandman)thall net fow his errable o
land; this condition is void. sAnd in all thefe cafes if the condition e o
be fubfequent to the eRite, the condition only is void , and the e- “Caar .
ftate good and abfolute;if the condition be precedent,the condition f?;rz xlgm'
‘and eftate both are void, for an eftate can neither commence nor 2°6.

. . . 4
encreafe upon an-unlawfull condition. . f;:f il
Conditiens. * Allconditions annexed to eftates that contain in them matter 152 Perk: -

. X . i 835 Dotk

impoflible,  at the time of making of them impoffible to be doneare void. And 755}. Biow.
therefore if one give ot grant land on condition , that a man A
{hall goto Rome in three days,or condition that a man fhal infeoffe fper Lire

207,
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a corporation,when there is none fuch,or if one give lands in caile,
on condition that.che eftate fhall ceafe, as if the tenant in tail bee
dead, or ifone grant lands, on condition that a man thall jnfeoffc
his wife ; all thefe and fuch like conditionsare void, And in thefe
cafes alfo if the condition be fubfequent, cthecondition is void on-
ly, and the cftateis abfolute, and if the condition bee precedeng,
the condition and the eftate both are void, for an eftate can nei-
ther commence nor increafe upon an impodfible condition. And
if the thing to be done by the condition be poffible at the time of
the making of the condition, and doe afterwards by the att of
God become impoffible ; the condition is become void , and the
eftate abfolute, asifafeoffment be made, on condition that the
feoffee (hall before Ealter following enfeoffe the feoffor, and the
feoffee die before the day, or on condition that the feoffee fhal ap=
pear in fuch a Court before or at Eafter,and he die before the time;
in thefe cafes the condition is gone, and the eftate is abfolute,

And the fame Law is for the moft part of Limitations, if they bee
repugnant, impoffible, or againft Law, as is before thewed to be of
Conditions. See more in the next divifion following.

It is a generall rule, That fuch conditions annexed to eftates as
goe in defeafance, and tend to the deftrution of the eftate being
odious to the Law, are taken ftritly , and {hall not bee extended
beyond their words, unlefle it be in fome fpeciall cafes. And there-
fore if a leafe be made, on condition that if fuch a thing bee not
done, the leflor [without any words of heirs, executors &c.] fhall
reenter and avoid it ; i this cafe regolarly the heir, executor &c,
thall not rake advantage of this conditiop. So if one make a leafe
for years of a houfe, on condition that if the leflor (hall be minded
to dwell in the houfe, and {lall give notice to theleflee, that hee
{ball depart ; in chis cafe if the leffor die, his heire, executor, &c.
thall not have the like advantage and power as the leflor himfelf,
for the condition fhall not be extended to them. And hence it is,
that if a leafe for years be made, on condition that the leflee fhall
not alien without the licence of the leffor ; in this cafe the reftraint
{hall continue only during the livesof the leflor and leflee and no
longer, And yet thisrule hath an exception, for if a man mort-
gage his land to 7, upon condition thac if the mortgagor and 7 §
pay 205, fuch a day to the morrgagee, that then he fhal reenter,and
the mortgagor die before the day ; in this cafe 7 § may pay the mo-
ney and perform the condition, Butotherwife it is whiles the
mortgagos doth live, forinthat time 7.5 alone without him may
not tender it,and if he do,this tender is no performance of the con-
dition. And in cafe where a condition doth tend to create an e-
ftate chere icfhall have the moft favourable expofition that may
be, and therefore in that cafe albeit the words be not fatisfied, yet
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if the intent be fatisfied , it fufficeth, And theréfore if one make
afcoftment infee, on condition that the feoffee {hall make an e-
{tare back againin tail to the feoffor and his wife before fuch a day,
and before that day the feoffor die; in this cafe the condition {hall
be performed asneer to theintent as may be; and therefore if the
condition be, that he fhall make the eftate to them two Habendum
to them and the heirs of their two bodies engendred,the remainder
to the right hetrs of the feoffor, theeftate (hall be made tothe wife
for life without impeachment of walt, the remainder to the heirs
of the body of the husband begotten on the wife. And if 4 enfeoffe
Bon condition that B. fhall make an eftate in frankmariage to C
with fuch a one the danghter of the feoffor ; in this cafe albeit an
eftate in frankmariage may not be made,yet an eftate fhall be made
to them for theis lives, Et fic de fimilibnus. Conditio beneficialis que
Batim conftrauit benigne fecundum verborum intentionem eft interpre-
tanda, odiofa antems qna flatnm deftruit fbricte fecundum verbornm

\proprietatem eft accipienda.

“In all cafes where a time is fet for the doing, or perfermance of
the matter contained in the condition,be it to pay money, make an
eftate, or the like, it muft be done at the time agreed upon , and
fet down in the condition. Andin cafes where it is to be done be-
fore a time certain , it mult be donebefore that timé, orelfe the
condition isbroken. But in all cafes where no time is fet for the
doing of the thing contained in the condition, beit to pay money,
make an eltate, orthe like, if the act to be done, bee to be done
to the party that doth make the eftate, or be to.be done to him and
a ftranger, and be fuch a thing as isfor the benefit of him that doth
make the eftate, and for his benefit only, there regularly the party
that is to doe the thing thall have time to -doe it during his
life , unlefle the party, feoffor, &c. that doth make the firft eltace,
whereunto the conditionis annexed, doth haften the doing there-
of by requeft: for if he requeft the doing thereof and fet no time, i
muft be done within a convenient time after that requeft; and if
he requeft and prefixe a time convenient when he doth defire to
have it done, it muftbe done at that time ; and in thefe cafes the
condition cannot be broken without a requeft, fo long as he to
whom the eftate upon condition is made be living. And cherefore
in this cafe it is not like to a condition made by a Wil,for if one de-
vife his land to 7 §,{o ashe pay the twenty pound to 7 D, the Tefta-
tor doth owe him, and no time is {et for the payment thereof; in
this cafe he muft pay it as foon as it is demanded, or he doth forfeic
the land, and the heir may enter. Bur if the thing to be done, be o
bedone to aftranger,and be for the profit and benefit ofa ftranger
only : asif a feoffment be made,.on condition that the feoffee hall
mary the danghter of the feoffor, or on condition that the feoffee
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fhall infeoffe a ftranger, and no time js fet for the doing hereof; in  Tolinfeoffe,
thefe cafes the feoffee fhall nothave time during his life to doe it,
but he muft do it in a reafonable time, and that without any requeft
at all,or elfe he doth break the condition,And in fome fpeciall cafes
when the act to be done is to be done to the party himfelf, the par-
ty (hall not have time to doe it dvring his life, as if one grantland erant en
to 15, on condition that he (hail grant an Advowfon to the gran-  Advowfon or
tor for his life, oron condition that he fhall grant a rent charge 2 rent.
to the grantor during his life, to be paid at Michaelmas and our La-
dy day ; in thefe cafes the grant of the Advowfon muft be before
the Adyowfon fall, and the grant of the rent muft be before either
of the days of payment come, and that without requeft, elfe the

:’f;;‘g?‘a' condition is broken. And if the condition be that if 7.8 do fuch an
a&, that then the feoffec fhall pay ten pound to the feoffor, elfe  To pay mony.

that the feoffor thall reenter, and no time is fet when the feoffee

muft pay this ten pound ; in this cafe it feems the payment muft

be as foon asthe fame a& is done, and that without any requeft at

Cofurer all.  Andin cafe where the feoffee &c. or a ftranger beto docan

' a®, and healone is to doe it, and it doth nothing concern the feof-

for &c. asto goe to Rome, or the like, there the feoffee &c. or

firanger thall have time during his life to doe the thing, and it can-

not be haftned by requeft. - -
Fo.fuper If lands be granted, on condition that the grantee fhall makea . Tomake:leaie.
. ¢ . .
222, leafe for life of other lands to the grantor,the remainder to a ftran-

ger; in this cafe the feoffee (hall have all the time of his life to doe
it, if hee be not haftned by requeft. But if the condition be to
make a gift in taile to a ftranger, the remainder to the feoffor; in
this cafe it mult be done in time convenient without requeft.
If the King licence his tenant to infeoffe 4 and B, foasthey
give the land again to the feoffor, and the heirs males of his body,
and he make afeoffment accordingly ; in this cafe it moft bee re-
conveyed before the death of the feoffor, or elfe the conditionis
broken,
co. fuper  If Ainfeoffe B of black acre, on condition thatif C infeoffe B 1 o
Liwaod:  of whiteacre 4 fhall reenter ; in this cafe C fhall have time to do o
this during his life, if Bdoe not haften it by requeft.
Pek.Sed.  Ifaleflee grant his eftate to afiranger, on condition that the Togetthe good
795. grantee doe get the good will of the leflor, and no time is fer when  Willof I'S.
he fhall get his good will; it feems in this cafe he thall have time to
get his good will during the terme, and that although he denyic
at the firft, yet if he srant it afterwards that this is fufficient.
Liw. sca. . Yvhenatime isfecin certain for the payment of mony,or the do-
342, Co.i- ing ofany other thing generally, neither agent nor patient are
I bound toattend any other time. And if the thing be to be done on
a day certaine, but ro houre of the day is fet down wherein the
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fame fhall be done ; in this cafe they muft attend fuch a diftance of
time before the Sun fer, as may be convenient to doe that worke
in. Andifthe condition be to pay money at a place certain, at any
time during life ; inthiscafe the money may not betendred at a-
ny time in the place, in the abfence of him that {hould receive it,but
he that is to pay it muft give notice to the other party before hand
what time he will tender it, that the other may be ready to receive
it. Orifat any time the parties hap to meet at the place,a payment
or tender then at that place is fufficient. And the fame law is for
the molt part in conditions of obligations,

In cafes where a place is fet down for the doing of the thing con-
tained in the condition, there it muft always be done at that place,
unleffe by fome agreement made between the parties afterwards
another place be appointed, otherwife the condition is not perfor-
med, and the parcies are not bound to attend in any other place,
But in cafes where there is no place fet down for the doing of the
thing contained in the condition, if the thing tobe done bea cor-
porall fervice, asto pay money, or any fuch like thing, the party
thac is to doe it muft at his perill feek out the perfon to whom it is
to be done,if he be infra régnum Anglia: but if he be not within the
kingdome, he is not bound to feek him, and yet the condition is
not broken. And if the thing to be done be either locall, z. fucha
thing as muft be done in or at a place certain, as the making of a
feoffment of land, payment of rent,or the like; in this cafe the
thing muft be done at that very place, and a tender of doingit in
that place is a fufficient performance of the condition ; as for ex-
amples, If a feoffment be made, on condition that the feoffee fhall
pay to the feoffor twenty pound on Eafter day at Dale,and the feof
tee tender the twenty pound the fame day at Sale : And albeit the
feoffor be ac Sale ; and he tender the twenty pound to his perfon
there the fame day , yet this is no performance of the condition,
And if afeoffment be made in mortgage,on condition for the pay-
ment of money at a day, and no placeis fet for the payment there-
of ; in this cafe the mortgagor muft feek the mortgagee and tender
it to his perfon at his periil: and tender of the money upon the land

mortgaged,is not a {ufficient performance of the condition. And.

if a feoffment be made, on condition that the feoffee fhall infeoffe
the feoffor of white acre in Dale ; in this cafe the feoffment, or the
tender of it muft be in Dale, and cannot be el(ewhere, and a tender
of it there is fufficient to perform the condition. So if the conditi-
on be,. that the feoffee hall in Eafter Terme next acknowledge fa-
tisfa@ion npona Judgement in the Kings Bench ; this muft be done
there, and cannotbe done elfewhere.  Soif a feoffment in fee bee
made of white acres rendring rent. to the feoffor and his heirs, on

condition that if the rentbe not paid,the feoffment to be void,and
no
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no place is fet for the payment of it ; in this cafe the feoffee is not
bound to tender his rent any where for the faving of the condition,
but npon the land, and a tender there is fufficient, And ifa man
make a feoffment in fee, without any refervation of rent.precedent
in the deed, oncondition that the feoffee and his heirs {hall ren-

“der a yearly rent of twenty fhillings a year to the feoffor and his

heirs, and if they fail, that the feoffor (hall reenter ; in this cafe
alfo it feems the payment or tender muft be upon the land. But if
the condition be, that he fhali render twenty fhillings a year to a
ftranger, and his heirs ; thisis no rent, nor in the nature of a rent,
and therefore in this cafe the feoffee muft tender it to the perfon
of the ftranger where he can find him at the day, or elfe hee doth
break the condition, and tender upon the ground is not fufficient.
Butin thefe cafes if the nature of the thing to be done be fuch as
will not admit of fuch a cariage from place to placeto feek out the
perfon of the feoffor &c. there albeit the thing to be done be cor-
porall or tranfient, and not a locall thing , yet that is to doe it
fhall not be bound to feek out the perfon of the other; as for ex-
ample, If aneftate be made, on condition that the grantee fhall
deliver twenty quarters of wheat, or twenty load of wood to the
grantor at fuch atime, and no place is fet for the doing thereof ;
tn this cafe the grantee is not bound to-cary the fame about to feek
the feoffor or grancor, as heisbound to cary money,.but before
the day, the grantee is to know of the grantor where he wiil ap:
point to receive it, and there it muft be tendred. And the like law
1s for the moft part in conditions of obligations.

It is belt therefore in all thefe cafes, and herein he that is to be
the agent is to take care to have certainty of time and place fet
down inthe condition for the doing of the thing that isto bee
done, and the more certain it is, thebeteer it is for him,

Ifa leafe be made, on condition that the leffee fhall pay tothe
leflfor alt fuch fums of money as the leffor {hall lay outin fuch a
bufineffe; in this-cafe the leffor muft firft tender to the leflee a nete
of the charges before the leflee isbound to pay, and untill this be
done the condition cannot bee broken, ~And after a note is given
zlfo, he fhall have fome reafonable time to provide the money.
And if he tender him a note of more then in truth he doth lay our,
the leffeeif he know it, may pay fo much as is laid out ,. and he may
refufe.to pay any more.-

If lands be granted, upon condition that 4 (hall make an eftate
of lands ac the charges of B ; in this cafe .4 muft doe the firlt a&,
viz, notifie to B what affurance he will make before B.is bound
to tender the charges..

If afeoffment be made,on condition that the feoffee fhall give fo
much houthold fuffe to the feoffor,or fo much mony for it as it (hal

. be
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be rated at by two indifferent perfons to this end tobe chofen; it
fcems in this cafe the ele@ion of the two men mult be by the feoffee:
but if the words be by two perfons to be indifferently chofen then
the ele@ion fhall beby both parties, for in the firft cafe the word
Ind.derent doth goe to the praifing not to the perfons,

If a feoffement be made of a ground, on condition that the feof-
fee (2211 rake the ditches, in this cafe if the feoffee doe it once it is
a fufficient performance of the condition. Andyetifa man grant
ahounfe for life, on condition that the leflee (hall dwell and be refi-
dent in the houfe during the faid terme ; in this cafe it is not fuffici-
ent that he dwell initonce during the terme, but muft doefo all
the terme orelfe the condition is broken,

If anannuvicy be granted of tenne markes per Annums to a man,on
condition, ot till he be promoted to a benefice by the grantor, and
it is not faid of what value the benefice fhall be, in this cafe it {hall
be taken for a benefice of as great value,and of as goed an eftate as
the Annuity is,otherwife the grantee may refofe it, and yet his An-
nuity {hall continue,

If a feoffment be made on condition that the feoffee fhall giveall
his goods ff g#e fuerint;or give al his Pikes in his pond £ gue fuerint;
in this cafe the words fhall be taken in the prefent tenfe, forthe
goodsand Pikes that are at the time of the grant. But ifa feoffe-
ment be on condition that the feoffee fhall give all his goodsin
London /i gua fuerint, that did belong to 7.8, in chis cafe the words
fhall be taken in the preterperfect tenfe,

If one make a leafe of the Manor of Dale (wherein is a wood
called Dale wood) excepting all the woods and underwoods grow-
ing in Dale wood and all the great trees growing elfewhere, and
thisis upon condition that ifthe leffee thall difturbe che leffor to
cut and fell the wood and underwood excepted the leafe to be
void ; inthis cafe it feemes the condition fhall extend only to the
wood and underwood in Dale wood and not to the trees elfe-
where: but if the words of the condition be [{hall difturbe &c. to
cut &c. the wood and underwood on the premiffes ] comtra,

If one grant land rendring rent at the Feafts of 8. Michaell and
our Lady day or withina moneth after,on condition thatif it be
behind after the Fealts and daies limited by the fpace of eight
weekes that the leafe{hall bevoid ; in this cafe the eight weekes
fhallbe accounted from the moneth which is the twenty eight day
after the Feaft.

Ifthe condition be made inthe copulative and confift of divers
parts,every part mult be obferved or the condition will not be per-
tormed. Butwhenitis madein the disjun&ive, if any part of it be
obferved itis a fufficient performance of the condition, And there-
foreifa feoffement be made, on condition to reinfeoffe and pay

twenty
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twenty pound and the feoffee do reinfeoffe but not pay the twenty
pound; inthis cafe the conditionis braken. But'it the condition
be to reinfeoffe or pay twenty pound and the feoffee doe one of
them ;itis a good performance of the condition. And whenitis
made in the copulative and disjun@ive both, it fhall be taken in the
disjun&ive only, as if a leafe be-made to 4 and B his wife, on
condition that the faid 4 and B orany child between them fhall
fo long live ; this fhall be taken in this fenfe if che husband,wife or
child fhall fo long live, fo that the leafe fhall not be determined by
the death of the husband or wife alone. If there be two provifoes
in two feverall indentures of eonveyance of feverall Manors to 4
and B that if the feoffor pay or tender twenty fhilling$ to 4and
B or the heires of 4 that the Conveyance fhall be void, and .4
die; in this cale tender to B is not fufficient, and it muft be made
to the heire of A4 and it muft be tweney fhillings for every provifo:
but otherwife it is of a collaterall a&.

If the words of a condition be thus, that upon fuch a contingent
the party thall enter and retaine the land untill the thing be done-
&c. in this cafe'and by thefe words the eftate is not determined as
it is by thefe words, [_chat the eftate fhall be void, or that the gran-
tor {hal reenter,or the like. JAnd in thefe words there is a difference
alfo to be obferved, for if the words be,that upon fuch a contingent
the eftate fhall ceafe and be void, and it be a leafe for years to which
the condition is annexed, the eftate is p/o facto void without entry
or claime and can never be affirmed afterwards; but if the words
of the clofe of the condition be, that the feoffor, leflor, &c. fhall
reenter,without any other words,albeit it be in a leafe for years yet
the leafe is not void untill he hath made an a&uall reentry. But in
both cafes if the eltate to be avoided be an eftate in fee, or for life,
itisonly voidable by the breach of the condition,and muft be made
void by entry or claime, and untill this be done the grantor can.
make no new eftate of the land. But in the firft cafe betore the par-
ty fhall retaine the land and take the profits of it in the nature of
a pledge untill the thing be done agreed upon in the condition and
then the other party (hall have the land againe. See more inthe
next queftions, And in Obligation Numb. 7. Covenant Numb. 6.

The words of a condition may be performed and not the intent,
and the intent may be performed and not the words; and then
for the moft part a condition is performed when the intent and
meaning of itis obferved. And therefore if a feofement be made,
on condition that the feoffee or his heires fhall make an eftateco
the feoffor and his wife in taile before fuch a day,and before the.
day the hufband die,and then he make an eftate as neereit ashe may
wiz. tothewife for life without impeachment of waft and afcer

vo the heires of the bedy of the husband ; this isa good perfor-
mance
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mance of the condition. And if the condition be that the grantee
fhall make a feoffement ofland; and he make a leafe of the Jand
firlt,and chen a releafe to the leffee and his heirs ; this is zantamonnt
and a good performance of the condition.

If a feoffement be made, on condition that if the feoffor or his
heires pay tenne pound by a day the feoffement to be void,and the
feoffor before the day doth commit treafon and is executed and fo
dieth without heire, and afterbefore the day theheire is reftored,
and heat the day doth pay the money ; in this cafe this is a good
performance notwithitanding there was once a difability, So as
ifheretofore one had made a feoffement, on condition to reinfeoffe
by a day,and before the day the feoffce had entred into Religion,
and then had been dearaigned, and ac the day had made the feoffe-

.ment ; thishad beena good perfermance of the condicion.

If a.feoffement be made, upon condition thatif the feoffee fhall
pay to the feoffor tenne pound fuch a day, that then he fhall have
the land to him and his heirs,otherwife that the feoffor fhalfreenter,
or if it be made on condition that the feoffee {hall pay tenne

‘pound to the feoffor fuch a day; and before the day the feoffee

fellche land ; inthis cafe the feller or the buyer either of them may
tender the money at the day,and this willbea good performance
of the condition, forhe that hath interelt in the land on the one
fide, or in the condition as party or privy on_the other fide may
tender and performe the condition to {ave the eftate.

If lands be mortgaged, (or which is allone)ifa feoffement be
wmade cf lands on condition that if the mortgagor or feoffor pay
aenne pound to the feoffee fuch a day that then che eftate fhall be
wvoid,.& before the day the mortgagor orfeoffor die;in this cafe the
heire or executor of the feoffor, the Ordinary, the Gardian in Chi-
valry or Socage of the heire of the feoffor, or any other by either
of their commandement -precedent or affent fubfequent may pay
this money at theday, and payment or tender of it by either of
them at the day is a good performance of the condition. * And fo
alfo it feemes is the law upona devife of land to 7 S paying to
I D wwenty pound; if 7 § die his heire or executor may pay the
twenty pound,and thisisa good performance of the condition,
Buc in thefe cafes ifa firanger of his owne head without any fuch
commandement or agreement pay the tenne pound ; this will be
no good performance ofthe condition. And yet perhaps if the par-
ty that is to pay itbe an Ideot ; the payment or tender by any one
in his behalfe fhall be a good performance of the conditton, And
if a feoffement be made, oncondition chat if the feoffor pay tenne
pound to the feoffee that the eftare (hal be void,& no time is fet for
the payment of this mony, & the feoffor die before any payment or

tender made ; in this cafe his heire cannot tender it and fo perform
the condition. If
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1f a feoffement bé made, on condition that if the feoffor and
I 8 pay tenne pound fiuch a day the feoffement to be void, and the
feoffor die before the dayand I § alone pay it this is a good
performance of the condition.

If a feoffement be made, on condition that if the feoffor pay tor

the feoffee or his heires tenne pound fuch 2 day, and before the day
the feoffee doth grant the land away to another; in this cafe the

money may be paid to the feoffee himfelfe, or if he be dead to his:
heires, and this payment isa good performance of the condition.

And if the words of the-condition be [ That if he pay to the feoffee,

his heirés or affignes &c.] in this cafe payment to either of them is:

a-‘good performance of the conditionizfo as if in this cafe the feoffee.

make a feoffement over, it isin the ele@ien ofthe firft feoffor to:

pay the money to the fitlt or fecond feoffee, and if the firft feoffee
die, to pay it to his heire or the fecond feoffee : But payment to
an executor or adminiftrator in this cafe is not a good performance,.
And yet if the words of the condition be, that ifhe pay to the feof-
fee [without words, heires.executors &c. Jtenne pound fuch a day,
in this cafe the payment may be made to the executor or adminitra-
tor of the feoffee after his deith, and fuch a payment isa fafficienc
performance of the condition : And ifthe words of the ¢ondition
be[chatif the feoffor pay to the feoffee, his heires, executors or ad-
miniftrators &c. Jin this cafe payment to either ofthem isa good
performance of the condicion, But payment to an affignee in this
cafe is not good. And ifthe words be, that if he pay to the feoffee
and his heires &c. in this cafe payment to his executors orto his

-affignes is not a good performance of the condition. So thatin

all thefe cafes it-feemes for the perfon to whom payment isto be
made the words of the condition are precifely to be purfued.

If a feoffement be made, on condition that if the feoffor fhall
tender twelve pence to the feoffee fuch a day the feoffement to be
void, and afterwards the feoffee is diffcifed of the land, and after
the feoffor -doth tender the: swelve pence to the feoffee at the day;
this is a good performance of the condition,

If a feoffement be made to two' men, on conditien that they
fhall reinfeoffc the feoffor, or make a leafe to him by aday,and be-
fore the day one of them die, and the furvivor. doth reinfeoffe, or
make the leafe; this is a'good performance of the condition. And

~ fo alfo it feemes the law is it boththe feoffees be living, for by his

Plow.23.
3H7.4.
21 H.6.104

owne acceptance it:feemes he hath difpenfed wich the condition
and fo cannot enter for the breachof it..

If afeoffement be made on-condition that the feoffee fhall infe~
offe the feoffor of the Manor of Dale by fuch-a time, and.before the
time appointed the feoffee doth: grant a rent charge out ofthe
Manor to a ftranger, and then at the time appointed makes a feoff-

ment
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ment of theManor according to the condition ;in this cafe this is
a good performance of the condition. But if in this cafe the feoffee
before the time appointed grant away to aftranger twenty acres
parcell of the Manor, and then doth make 2 feoffement of the Ma-
nor according to the condition; this isno good performance of
the condition. And if a feoffement be made on condition that the
feoffees or leflees in truft of fuch land fhall grantan Annuity out of
it, and fome of them only doe grant this Annuity ; this is no good
petformance of the condition. :
Towmakea If chere be a feoffement made, upon condition that the feoffee 44 E:3:2%
leafe, fhall make a leafe of fand to the feoffor for life, the remainder to
I § infee, and the feoffee make a leafe to the feoffor for life, and
after by another deed doth grant the reverfion to J S, thisis a
good performance ofthe condition.
To purchafe If a feoffment be made upon condition that the feoffee fhall pur- Perksee.
' 807,808
laads, chafe lands or tenements to the value of twenty pound per Annum, 53¢ s,
' and he purchafe a rent common,or any fuch like thing to that value; Dies1s.
this is a good performance of the condition. Butifin thiscafe the
feoffee and another purchafe fo much land together jointly ;
thisis no good performance of the condition, So ifthe feoffee a-
lone purchafe lands co the value of twenty pound per Annum, and
there is a rent iflning of it which muft be dedu@ed ; thisis no
good performance. And yet in thefe cafes, if che kranger Join-
tenant releafe to the feoffee all his right in the land, or the grantee
of the rent releafe to him the rent before the time of the perform-
ing of the condition the condition is well performed in both cafes.
T antumvalet terra quantum vends poteft.. And if one make a feoffe- Perk.set.
ment in fee, on condition that. if the:feoffee purchafe land to the ***
value of twenty {hillings, the feoffement fhall be void, and after
the feoffee diffeife another man of land to that value : it is faid that
by this the condition is performed,Sed quere. And thatif he recover
fomuch Jandinvalue in an a&ion : that this is no performance of
“the'condition. Sad. guere. . For this feemes to me a bgteer perfor-
Topay mony, ance ofthe condition then the former.
Tender, . If lands be granted, on condition to pay money, and the money Dier 181,
istendred according to the condition, but eicher ne bedy is ready §;;§‘f;
to receive it;or it 1srefufed : this is a good performance of the 338,
cordition . And-after aman hath once refufed the money fo ten- %;’f;‘g;’
dred to him according to the condition, he hathno remedy in law
to recover itexceptic be'money lent upona mortgage, 2 And if «Termes of
the payment be made part of it with counterfeit Coine, and the :ﬁecifnv:
party accept it and put it up,this isa good payment and confe-
quently a good performancc of.the condition. > And ifat the day Cofiper
of payment the parties doe accoudt together, and he to whom the Fity Barre
Acceptance, ~ money is tobe paid being indebied to the other, that debt by a- 3%
‘ greement

“Payment,
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greement is allowed, and the refidue is paid and accepted: this is
a good performance of the condition. ¢ So if the party thatisto
receive it accept and take new fecurity by bond or ftatute for the
money : this isa good performance of the condition. 4 And fo in
moft cafes, when by a condition a thing is to be done one way, and
to be done to the party to the condition himfelfe and notto a

ftranger, and he doth accept it another way : this is a good per- -

formanceof the condition. #o/éti non fit inuria.But if the thing to be
done be to be to a ftranger,& one that is no party to the condition,
and it be done in any other manner, and he accept thereof : thisis
no performance of the condition. And fo alfoif the time of doing
the thingbepaft, asif one make a feoffement to me, on condition
that ifhe pay metenne pound fuch a day the feoffement fhall be
void, and hedoth not pay me at the day, but doth die,ard after
by agreement between his heire. and me he doth pay me the tenne
pound, and I receive and accepe it, and therenpon I fuffer him to
enter and hold theland: in this cafe the condition is net performed
but I may enterupon him and out him notwithftanding.

If the mortgager pay the money accordingto the condition, and
after the mortgagee deliver it to the mortgagor as his own money,
the condition is performed and the mortgage difcharged notwith-
ftanding. - '

Ifa ffoffemem be madeto 7 §, on condition that if the feoffor
pay to the executors or adminiltrators of 7 § tenne pound the
feoffement {hall be void,and 7 § die,and the tenne pound is paid
to theexecutorsof I § according to the condition, but it is covi-
noufly done, 7. there isa private agreement that the feoffor fhall
have all, er part of his money againe : this payment in this cafe is
no good performance of the condition, but that payment that muft
bea performance of a condition in this cafe to fetch lands out of
the hands of an heire muft be reall,full and effe@uall,

If a leafe be made, on condition that the leflee {hall get the
good will of I S and the leffor doth come to 7 § firft and aske
his gaod will, and he denie ithim, and afcer when the leflee doth
aske it he doth grant it him ; in this cafe the condition is perfor-
med: So if the condition be, that he fhall get his good will by fuch
a day, and at the firlt being defired he denieth it, but afterwards
and before the day he doth grantit. And yet if no day be fer, and
he defire his good will and 7 § denieth itand afcerwards he doth gec
his good will ; it feemes this is no perfermance of the condi-
tion.

If there be two things in the copulative to be done by the con-
dition, both muft be done,otherwife the condition will-not be per-
formed.

If a feoffementbe made, on condition that if the feofforand 7.8

pay
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pay tenne pound at Michaelmas the feoffement (hall be void,
and before the day the feoffor die, and /.5 pay the money ; thisisa
good performance of the condition, But if the feoffor be living
contra.

If a feoffement be made on condition to make an eftate to a
feanger by a day, and before the day he die 5 in this cafeifan eftate
be made as neere the condition as may be it is fufficient: _

* Ifafeoffement be madeto J § oncondition thathe fhallic-
feoffe I D and his heires ; and 7§ doth tender the feoffement to
7D and he doth refufe to take it; this is no performance of the con-
dition in this cafe.But ifitbe to be done to the feoffor himfclfe

contra. And fo alfo it is, if the condition be to make an eftate taile,

or any lefler eftate to a ftranger, and he tenderit and the ftran~
ger refufe ic ; this is no good performance of the condition,
And if a feoffement be made, on condition to reinfeoffe the feof-
for and his wife in taile the remainder to # in fee, and he tender
it to the wifeonlyand not to him in remainder; this is no good
performance of the condition. . o

And the fame law for the moft part is in conditions of obligati-
ons. Sce more in Obligations at Numb. 9.

If a feoffement be made , on condition that the feoffee {hall not
infeoffe 7 S ofthe land, and the feoffee doth make a fcoffment to
I § andI Dj; this isa breach of the condition. And fo alfo itis
if the feoffee make a feoffement to 7D to theintent that he fhall
alien to I8. Quando aliquid prohibetnr fieri direlto probibetur ¢5 per
oblignum. And yetif che feoffee in the cafe before alien to 7D and
after he doth alien to 7 ,this is no breach of the condition, And if
the condition be, thac the feoffce fhall not infeoffe 7 S and he die,
and his heire enfeoffe I §,this is no breach of the condition.

1fa leafe for years be made,on condition that the leflee (hall not
affigne, or alien, the term, or the land during his life without the li-
cence of the leffor, and the leflee doth give it by his will wichout
licence; thisisa breach of the condition and forfeiture of the eftate.
But if he make an executor of his will only, this is no breach. And if
the condition be that the leflee {hall not alien, and he die,and his
execuror alien, this is no breach of the condition. And if the condi-
tionbe that the leflec fhall not alien but to his children, and the
leflee by will devife it to hisexecutors ; it feemes this is a breach of
the condition. So if he devife that 4 his fonne fhall have his term
after his wife, and doth make 4 his fonne his executor ; it feemes
thisisa breach of the condition. But ifhe doe not make .4 his exe-
eutor contra. And in cafes of devife albeit the executors doe not
affent yet the condition is broken, asin cafe where a reverfion is
granted on condition that the grantee fhall not alienit,and he
doth alien it, but noatturnement s to this grant ; yet it fcemes this

s
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isa breach of the condition. And if a leafe for years be made, on
condition that the leflee or his affignes (hall not alien, and the
leflee doth make his wife his Executrix, and thee doth take ano-
ther husband , and he doth alien it ; it feemes this'is a breach of
the condition and a forfeiture of the eftate. But if a leafe be made

. ‘on condition that the leflee fhall not alien without the licence

ofthe leffor, and after the leffor die’, and the leflee affigne , or
the leflee die and his executors or adminiftrators affigne ; this is
no breach of the condition in either of thefe cafes. Soif a leafe
be made, on condition that the leflee {hall not alien the terme
during his life, and he makes an executor, but doth not devife
it to him; this is no breach of the condition. And if aleafebe
made, on condition that the leflee his executors or aflignes fhall
not alien the terme to any perfons without the licence of the
leffor but to the wife or one of the children of the leflee, and
the leflee die, and his executors alien to one of the children of
the leflce and he alien to a ftranger without licence ; this is no
breach of the condition. And if one make a leafe of a houfe and
land, on condition that the leflee fhall not parcell out the land
or any part of it from the houfe , and the leffee doth grantall his
texme in the houfe and part of the land , and doth keepe the

1M and after doth leafe that part alfo ; this is a breach of the

condition, . S . ,
. If a leafe be made ofahoufe, on condition that the leffec fhall

not fuffer any woman great with child to hatbour or lodge in the
houfe fix dates afternotice given by the leflor, and the leflee doe
fuffer any fuch perfon after notice given, albeit the leffor con-
fenttoir; yetthe conditionis broken. But if the leflor doe nolens
volens keep fuch a woman there againft the mind of the leflee
this is no breach of the condition.

_ If a leafe be made, on condition that if any walt be done
the leffor thall reenter ; in cthis cafe if the houfe fall by a tempeft
this is no breach of the condition, for this is not walt: but if it
be uncovered by tempeft , and the tenant hath a convenient time
to repaire it, and doth not, but doth fufferthe timber to perith
for want of covering ; this isa breach of the condition and the
leffor may- enter and put out the leflce. * And ifaleafe be made,
on condition: that the leflee fhall not doe walt, and he fuffer
walt to be made in decay of the houfes, &c. - it feemes the condition
is broken,, Sed quere.

-

to fell his eftate the leffor fhall have the firft offer thereof, giving
as much -as another will give; in this cafe if the leflee doth not
give notice when he is minded -tofelf ithe doth breake the con-
dition : but it when he is minded to fell he doth tell the lefor

.‘-‘si
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of his purpofe and what he is offcred for it,and the lefior doth
eicher fay he will not haveit, or that he will not give fo much

forit, or doth not accept it, but doth delay &c. and then the

leflee doth fefl it to another : this is no breach of the condition,
neither is he bound to waite upon him in this cafe, ‘

If a feoffement be made, on ¢ondition that the feoffee (hall
make a feoffement in fee, gift in taile, leafe for life , or years
of the land to the feoffor, ortoa ftranger bya day ; and before
the day the feoffee doth difable himfelfe to dde it , either by
making fome eftate of the fame thing to fome other perfon in taile,
for life, years, in prefent or future, or for one yeare , or by ta-
king a wife whereby thee may be intitled to dower, or by fuffer-
ing a recovery of the land, or by granting of any rent , Com-
mon , or the like, or by entring into any Statute &c. or by fuffer-
ing any Judgement tobe had againft him , orby doing any o-
ther fuch like a&, whereby he cannot-convey the land according
to the condition in the fame plight,quality and freedome it was
at the time of the conveyance made : in cither of thefe cafesthe
condition is ip/o faéko broken. And albeit the land be afterward
difcharged and the party againe enabled before the day to per-
forme the condition, yet this will not falve the breach. And fo
alfo it is of a limitation. But when the condition is to be perform.
ed of the pare of the feoffor or grantor, there difability ‘before
the time will not hurt fo as hebeagaine enabled at the time. And
fo alfo itis when the condition is to be performed ofthe part
of the feoffee , and there is no certaine day fec for cthe perfor-

mance of the thing, for in this cafe albeit he be once difabled ,,

yet if he be afterwards againe enabled, and doe it within the
time that the law doth give him to deit; inthiscafe the conditi-
on is not broken. And fo alfo itis, ifthefeoffee be diffcifed , and
during the diffeifin , he doe any fuch ac as before; in thiscafe
before his entry this is nobreach of the condition, for till then.
the charge doth not bifde theland, And fo likewife it is whea
the difability doth proceed from another caufe, as where one
doth make a feoffement on condition that the feoffee, {hall re.
infeoffe before fuch a day, and before the day the feoffor difleife
the feoffee and keepe him out till the day be palt} or one doth
make a feoffement, on condition the feoffee thall marry B be-
fore fuch a day; and before the day the-feoffor himfelfe doth
marry her fo that the feoffee cannot performe the condition ;5 in

thefe cafes the condition isnot broken.. |
If one make an eftate of lands (held in Capite) on eondition
that he to whom it is made thallimploythe profits thereof to
divets charitable ufes, and he die his heiré wichin age, by rea-
fon whereof the King hath the land during the minority of the
. heire, .
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heire, fothat tte profits cannot be employed; this is no breach
of the condition, = .. _

Ifone make a feoffement of land, oncondition to reinfeoffe
in cenvenient time, and the feoffee doth not fo but doth make
a leafe to another ; thisisa double breach of the condition, And
the fame Law is of a Devife by will in this manner,

If 2 feoffement be made, upon condition chat the feoffee fthall
make fome eftate to the feoffor, or fome other bya day,and the
feoffce before the day fay to him to whom the eftate is to be made,
thac he will never make the eftate, notwithftanding he doth make
the eftate before the day according. to the condition; in this cafe
it is faid the conditionis broken. Sed guere of this, for it fcemes
if he really deny 1t before, and a&u:jty performe it ak theday;
that this is a good performance of the condition. As if a leafe
be made of a houfe, on condition that the leflee thall not difturbe
the lefforin the takinga way of his goods out of the houfe, and
when the party doth come or fend to fetch them the leflee doth
only forbid. them ; this in this cafeis no breach of the condition,
and it was agreed. in this cafe that words without fome deeds,
as (hutting the dore againft them, forcible refiltance, orlaying
of hands upon them, or the likeare no breach of fuch a conditi-
on. And it a leafe be made , on condition that the leffor fhall be
foure times a yeare in the houfe demifed without being oufted
by the leffee and the leflee fecing him comming doth fhut the dores
or windowes againft him; this hath been thought to be no breach
of this condition.

Ifa leafe be made, on condition that cheleflee thall pay year-
ly to the leflor during the terme tenne pound; in this cafe if he
faile of payment once, the condition is broken and eftate for-
feit.So if one make a feoffement in fee of land,on condition to pay

tenne pound yearly to 7 §; if he faile once the condition is broken,

If a leafe be madeofa Manorin whichare divers Copyholders,
on condition that the lefice fhall not' moleft, vex, or put out
any Copiholder paying his duties and fervices; inthis cafeif the
leflee enter upon,and put out any one Copiholder, thisis a breach
of the condition. But if he enter i ¢& armis upon a Copiholders
tenements, and there beate him only, or the like: this is no
breach of the condition.

Ifthere be a condition to pay rent, and the leffee let part of
the land to other undertenants, or let all the fand to another
for part of the time , and he undertake the rent ftill, and faile of
payment:in this cafe the condition is broken and eftace forfeit. But

" if there be any covin and pracife in the cafe between the ficft le(for

Co.dg0,

and the leflee, the undertenants may perhaps have relief inequity.
If one make aleafe for years of land, and then alfo make a fe-
offement in fee ofthe lands on condition that it the leffee be diftar-
L2 bed
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bed in his terme that he fhall have the fee fimple, and he is difturbed
by the feoffor or by his meanes ; in this cafe the condition is broken
and the lefiee (hall have the fee fimple, But if the diftorbance be by
a ftranger and not by the feoffor or by his meanes or confent; this

1is no breach of the condition.

If aleafe be made, on condition that the leflee fhall not be out-
lawed, and he is outlawed without proclamation ; it feemes this is
no breach of the condition,becanfe the outlawry 1snot good.

Ifa condition poffible at the time of creation become afcer im-
poffible in part by the a& of God, and the party doe not performe
that which is poffible, the condition is broken.

1f a man make 4 leafe for years on condition, and the leffee doth
not know of it, and after the leflor doth by will give the land to the
leflee without condition,and the leflec doth fuch an a@ asis abreach
of the condition ; in thiscafe the condition is noc broken, for the
lIeflee mult have notice of the condition ere he can breake him.

If a leafe be made rendering rent, on condition,that if the rent
be not paid within twenty daies the leflor fhall reenter,and the rent
is not paid ; in this cafe the condition is broken, but the leffor can-~
not enter untill he hath made a legall demand,and if he die betore
he doe it, his heire {hall never take advantage of that.breach, bue it
is difcharged forever. i+ . A

When an act is to be done intime convenient, or otherwife, and
the party doe it not by the time appointed by law; the condition is
broken. ,

If one grant an annuity pro confilio impenfo & impendendo, and the
grantor require advife,and' the grantee refufe or negle to giveit:
this isa breach of the condition and a forfeiture of the eftate. And
if the deed be,that he fhall goe to fuch a place to give counfell, and
he require-him to goe thither and he refufe ity thisis a forfeiture of
the eftate. But if he refufe to goe with him to another place, or give
counfell to his adverfary being net required to give counfcl to him,
thisis no breach of the condition nor forfeiture of his annuity. And
if one had heretofore devifed his land to be fold by his execurors
& to have beendiltributedfor his foule,& the executors had not [old'
it in time convenient,or had taken the profits ta their own nfe : this
had been a breach of the condition. Sce more in the lalt _foregoing
divifion, and in Obligation Numb. 10. Covenant Numb. 7. The fame
law is for the moft part of conditions of obligations. See Obligation
Numb, 10.
 Every particular eftate hatha condition in law annexed to it, and
thereforc if tenant for life in dower,by the courtefie,or after poflibis
licy of ifluc extinét,leffee for years,tenant by acuce merchant,elegig
or the like make any ab{olute or conditional eftate of the lands they
hold in fee fimple,fee tail,or for life& give livery of feifin thereupon
or levy a fine Sur cannfance de droit, o fuffer a recovery of the land,

or
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orthe like; this is a breach of the condition in law and a forfei-
ture of their eftate. Alfo if any fuch tenant (except renant in taile
after poffibility of iffue extin@) doe walt in the lands they doe
fo hold ; this is a breach of the condition in law and a forfeiture of
their eftate in fo much as the waltiscommitted. But ifan Infanc
or feme covert that hath fuch an eftate fhall make any fuch eftate
&c. this is no breach of the condition in law. And yet if fuch a
serfon doe waft, this is a breach of the condition in law, And
o alfo if anyfuch perfon bean officer and doe any thing which
isa canfe of forfeiture inanother ; this will be a forfeiture in him
or her alfo, . \

If any keeper of a Parke without warrant kill any Deere, fell
orcutany wood and convert it to hisowne ufe, pulldownethe
lodge or any houfe within the Parke ufed forhay for the Deere,
orthe like ; this isa breach of the condition inlaw, Soalfo ifa
keeper fhall not looke to the game, but the Deere be killed by
his default,”and damage come to the Lord ; by this alfo the con-
dition is broken, But the not attending upon fuch an office for
two or three dayes if the Lord have no fpeciall lofle thereby is no
caufe of forfeiture,

Offices that are forthe Adminiftration of Juftice, or of clark
fhip in any Court of Record, or concerning the Kings treafure,-
revenue, account, alnage, auditorthip &c. have alfo conditions
in law annexed to them, and therefore if fuch officers fhall fell their
offices or mifdemeane themfelves in their offices : by this the con-
dition in law may be broken and they may forfeic them, \

As noman may create orannex a condition to an eftate but he
that doth create the eftate it felfe, {o neither can a man give or
teferve the power, title or benefit of reentry and avoidance of
an eftate upon the breach of a condition to any other but to him,
or them, or at leaft to one of themthat doth make the eftate,his
or their heirs, executors and adminiftrators &c. for it is a rule
of the common law, That none may take advantage of a condition
but parties and privies in right and reprefentation, asheires, exe-
cutors, &c. of naturall perfons, and the fucceflors of poli-
tique perfons : and that neither Privies nor Aflignees ‘in law, as
Lords by Efcheate, nor tn deed; as grantees of reverfions, nor
Privies in eftate, as he to whom a remainder islimited, (hall take
benefic of entry or reentry by force of acondition. And there-
fore if a man had made aleafe for life referving rent, on condi-
tion that if the rent be behind the leflor, his heires ‘and affignes
fhall reenter, and after had granted the reverfion toa ftranger; this
grantee thould not by the common law have had benefic by this
condition, But it the leffor had .died, his heire or the Gardian
in Ghivalry or Socage of fuch an heire if he had been an Iafant
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and inward might have taken advantage by the condition, And.
if one had been ‘pofleffed of a leafe for years, and had granted
his terme npon condition and had died ; his executors or admi=
niftrators might have had advantage of this condition,: :

And at this day the law is {till the fame as touching Privies in ﬁ‘;;ﬁ'sz_u‘
blood, for an heire {hall take advantage of a condition, though
no eftate defcend to himfrom the Anceftor. And therefore if one
be feifed of land of the part of his mother, and he make a feoffe-
ment - in fee of it, on condition, and die, and the conditionis:.
broken ; in this cafe’ the heire of the part ofthe father thall en-
ter, but asfoone as he hath entred the heire of the part of the
mother (hall enter upon him and enjoy the land. Andifa man
be feifed of {and in the right ofhis wife, and he make a feoffe-
ment in fee of it, upon condition, and die; the heire of the
husband (hall enter for the condition broken, but the wife (hall
have the land. And fo alfo is the law as touching Privies in right
and reprefentation , for Executors and Adminiftrators thall take
advantage of a condition now as heretofore. And foalfo thall
the Succeffors of a Deane and Chapter, Bifhop, Arch-deacon,

Parfon, Prebend, or any body Politique or corporate, Eccle-
fiafticall ot Temporall; thefe {hall take advantage of conditions

as heretofore they did. Se alfo the law is the fameas touching
Privies in law,. for they fhall no more take advantage of a con-
dition now then heretofore. But as touching grantees of rever-

fions and Privies in eftate, there is fome alteration made of the

Law, for by a new law it is provided, That all perfons which Sat32H.8
- fhall have zny grant ofthe King of any revetfion &c. of any lands *3*
&e. which percained to Monalteries &c. as alfo all other per-

fons being grantees or affignees &c. to or byany other perfon

or perfons, and their heires, executors, fucceflors and aflignes,

fhall ‘have like advantage againft the feoffees &c. by entry for

not payment of rent, or for doing waft, or for other forfei-

- ture &c. as the faid lefforsor grantors themfelves ought or might

* have had,

And for the true underltanding of the fenfe of this Statute eofuper
and the ancient Common law further touching this point, 1, Thefe Lirats.
diverfities. muft be obferved to be takenbeforethe Statute whick r
take place ftill.

- ‘1. Between a ‘condition- that doth requirea recntry, andali- Go.to.
mitasion that doth ipfo fafe determine che eftate without en-
tiy, -for albeit a ftranger might not take advantage of the firft
yet he might take advantage of the Iaft by the Commonlaw. And
therefore if a man-at this day make a leafe to another qronfgue,
or until -8 come from Rome, or if-a man make a .Jeale €oa
woman guamdis cafta vixerit, or if a man make a leafe to a

widow
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widow £ tamdix in pura vidnitate viverer , or if 2 man makea
leafe to another for one hundred yearsif he live fo long, and then
the leflor doth grant the reverfion to a ftranger; inalithefe and
fuch like eafes the grantee of the reverfion may take sdvantage

~ of the limitation, for after the eftate is ended by ‘the limitation he
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may enter. )

2. Between a condition annexed to a freechold and a condition
annexed to aleafe for years, for if before theStatute 3 manhad
made a gift in taile, or leafe forlife, on condition that ifthe do-
nee or leflee did not pay tenne pound by fuch a day the gift or leafe
thould be void or ceafe ; in this cafe the grantee of the reverfion
could not by the common law have taken advantage of the condi-
tion, for it could not be void or ceafe but by entry which could not
be transferred to another. But ifa leafe foryearshad been made
on fuch a condition ; a grantee of the reverficn might by the com-
mon law have taken advantage of thiscondition, tor the eftate in
this cafe was by the breach of the condition ip/o faéte void without
entrie, But now the grantee of the reverfion fhall have advantage
of the condition in both thefe cafes.

3. Between a condition in deed and a condition in law,for by
the very common law not only the grantee of the reverfion but
alfo the Lord by Efcheatr, may either of them have advantage of
a condition in law for any breach in his owne time.

2. ThefeRefolutions and Judgements upon the Statute muft be
marked. 1.That the Statute is generall and the grantee of the reve-
fion of every comon perfon as well as the King may take advantage
of conditions. 2. That the Statute doth extend to grants made
to the fucceflor of the King afwell asto the King albeit he only
be named in the Statute. 3. That he that comes to the rever-
fion by fine, feoffement, grant, limitation of ufe, common
recovery , or bargaine and fale, isfuch a grantecas is within the
intendment of the Statute,. 4. That where the Statute doth
fpeake of feoffees &c. that it doth not extend to giftsin taile,
and therefore ifa gift in raile be upon condition, and after the
donor doth grant the reverfion ; this grantee (hall never have
any benefit of this condition. §. That where the Statute doth
fpeake of grantees and affignees of the reverfion; that hereby
an affignee of part of the ftate of the reverfion may take adyantage
of the condition, asif lefce forlifebe, and the reverfion is gran-

ted for life &c.or if leflee for years be &c.and the reverfion is gran-

ted fot years &c. in thefe cafes the grantees of the reverfion thall
have advantage of the conditions.

* So if a leflee for one hundred years make a leafe for tenne
years, rendring rent, with condition of reentry, and the firft leffee
doth afterward grant his terme and eftateto 7 8 5 in thiscafe /.S

‘ L4 1s
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is fuch a grantee and affignee of the reverfion s fhall take advan-
tage of the condition, 6. That as well mediate as immediate gran-
tees. 7 the grantees of grantees in infiritum are intended wichin
this Statute, 7. That a-grantee of part of the reverfion cannot
take advantage of a condition by this Statute. And therefore if
a leafe be made cf three acres referving rent upon condition , and
the reverfion is granted of two of the three acres ; in this cafe the
rent {hall be apportioned , but the condition is deftroyed except
it beinthe Kings cafe. And yet a condition may be apportio-
ned by the a® oflaw, orby the wrong of the leffee. As if a leafe
be made of two acres (the one of the nature of Burrough Englifh,
and the otherat the Common law) upon condition, and the leflor
having iffue two fonnes dieth; in this cafe each of them thallenter
for the condition broken. And if the leffee upon condition make
a feoffment of parc of theland ; this doth noc deftroy the condi-
tion. Thereis therefore herein a difference between a condition
that is compulfory, and a power of revocation that is voluntary :
for he that hath fucha power may by his own a& extinguifh it in
pare, by levying a fine of part of the land or otherwife , and yet
his power may remain for the refidue asin the cafe of a limitation;
but in the cafe of a condition he cannot doefo. 8, Such grantees
as fhall have advantage by this Statute, muft be compleat grantees;
And therefore grantees of reverfions by fine, or deed, muft have at-
eurnment ere they can take advantage of the condition. And yet
if a reverfion be granted by fine to one that hath no atturnment,
and he grant ic to another that hath anatturnment ; in this cafe
the fecond grantee {hall take advantage of the condition , albeit
‘the firft grantee thallnot.  And the leflee muft have notice of the
grant of the reverfion,cre he in reverfion can takeany advantage
ofa condition. And therefore it is, that if the leffor bargain and
fefl the land by deed indented and inrolled (in which cafe there
needs no atturnment) ; or if the leflor make a feoffment of the
land, and fo out the leflee, and the leflee reenter (which is an at-
turnment in law) ; the grantee or feoffee in thefe cafes cannot take
advantage of any condition before he hath given notice to the lef-
fee of this grant of the reverfion. - 9, Such as come in meerly by
act of law, or paramount, as the Lord of a Villain, the Lord by
efcheat, the Lord that doth enter for Mortmain, or the like,can-
not take-advantage of a condition within this Statute., And hence
it feems it is that if leflee for forty yeares make a leafe for thirty
feven years-on condition, and after {usrender hiseftate to his lef

for; that the furrendree (hall nothave advantage of thiscondition.

0. * Albeit the words of the Statute be generall, yet grantees and
affignces {hall not take benefic of every forfeiture by force of a con-
dition, nor yet of all conditionssbut onely of fuch as are inherent,
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A Condition.

;. fach as ‘are either incident to the reverfion , as for payment of
rent, or for the benefit of the State, as for reftraining of waft, for
canfing of reparations, making of fences, skowring of ditches, pre-
ferving of woods,and the like.  And of conditions that are colla-
terall, fuch grantees (hall nottakebenefic. And therefore if the
condition be for payment of a fum of mony in groffe , to reltraine
alienation, for the delivery of corn, wood,or the like, the grantee
of the reverfion of the land fhall not have advantage of it by this
Statute, for thefe remain as they were before the Statute at the
Common law. 11, Such conditions as are on the part of the
leffor, it feems are not within this Statute ; And therefore if one
make a leafe for years, on condition that if the leflor , his heirs or
affigns,pay ten pound to the leflee at our Lady day,the leafe to bee
void, & the leffor doth grant the reverfion to a {tranger before the
day ; ic feems the grantee fhall not take advantage of this; but the
condition 1s gone, ' o

If one make a leafe for years rendring rent tohim-and hisheirs,
on condition thatif it be not paid wichin fourteen days, that Hee
and his heirs fhall reenter, and the rent is behinde , and the leffor
doth demand ir, and then die; in this cafe the heir may enter. But
if he die before demand , the heire cannot make a demand, and fo
take advantage of that breach of the condition, which was in the
time of his Anceltor, A

If a man be poffeffed of land for twenty years in the right of his

‘wife, and he make a leafe of it for ten years rendring rent, with

condition of reentry for default of payment, and afcer the husband
dic; in this cafe the wife fhall have the rent, but it feems: fhe {hall
not take advantage ofthe condition. '

1f a leafe be made to 1§, on condition that if fuch a thing be,.

orbe not done, that the land fhall remainte Z D, or that 7 D{hal
enter; in this cafe 7D fhall never take advantage of this condition,
either by the Common law or by this Statute. :
Regularly where 2 man will take advantage ofa condition,if he
may enter, he muft enter, and when he cannot enter, he muft make
a claim; for an eftate of freehold or inheritanee will not ceafe with-
out entry or claim. And he that isto have advantage by the con-
dition, may wave his advantageifhe will.. And unrill fuch entrie
orclaim made, the party that fhould enter can make no good e-
ftate of the thing to any other.  But herein a ditference is to
be obferved in the penning of acondition , and between a leafe
for yeares and a leafe for life or a greater eftate = for if a leafe
for years be made, on condition that upon fuch a contingent
the eftate fhall ceafe, or the leafe thall be void ; in this cafe when
the thing doth happen, the leafe is sp/o fucts void without entry
or claim. But otherwife it is of a leafe for life, albeit there be

the
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the fame words in the condition. And if one make a leafe for years,

on condition that if fuch a thing be done, the leffor fhall reenter;
in this cafe an entry is needfull co avoid the eftate,
. If one make a feoffment in fee, gift in taile, or leafe for life, on

condition that upon fuch a contingent the eftate {hall be void ; in
this cafe there muft be an entry made, after the condition is broken:

to avoidtheeftate. So if one bargain and fell his land by deed
indented and inrolled , with provifo thatif the bargainor pay &c,
then the eftate fhall ceafeand be void, & he doth pay the mony;in
this cafe the eftate isnot revelted in the bargainor before an a&uall
reentry is made. And fo it is alfo if lands be devifed to 2 man
and his heirs, on condition that if the devifee doe not pay twenty

pound at a day, his eftate fhall ceafe and be void ; in this cafe the

eftate is not void untill an a&uall reentry be made. And fo alfo it
is if a reverfion,remainder,advowfon,rent, common, or the like, be
devifed on fuch a condition ; in thefe cafes there muft be a claime
before the eftate will be determined, And therefore if a man grant
fuch a thing to another and his heirs, on condition that if the gran-
tor pay twenty pound on fuch a day, the ftate of the grantee {hall
ceafe or be void, and the grantor doth pay the mony according to
the condition ; in this cafe the ftate is not revefted in the grantor
before a claim made at the Church in cafe of an Advow(on, and in
the other cafes upon the land, Butin cafe where 2 man cannot
make an entry or claim, there the law will not compell him to i,
And therefore if one grant land to another for five years, on con-
dition that if he pay to the grantor within the two firft years forty

marks, that then he fhall have thefee, otherwife but for tearm of +

fiveyears, and livery of feifinis made accordingly , and the gran-
tee doth not pay this mony; in this cafe after the two years are paft,
the frechold thail be in the grantor without entry or claim, for as
this cafe is, he cannot enter, but he muft out the leffee of his term.
Soif I grant a rent charge out of my land upon condition ; when
the condition is broken,the rent is extin®,and here needs no claim.
So if a man make a feoffment of Jand to me in fee, on condition
that I {hall pay him twenty pound fuch a day &c. and before the
day Ilet che land to himfor yeares, T rendring rent, and after the
condition is broken ; in thiscafe he may retain the land without
entry or claime, and the rent isextin®. So if one covenantto
ftand feifed to theufe of himfelf foriife or otherwife , and then
after to the ufe of others, with a provifo of revocation &c. and
after he doth revoke it ; in this cafe all the eQates are revelted in
him without entry or claim. :

* It is generally true that he that doth enter for a condition bre-
ken,doth make the eftate void a4 initio,& that hee fhall be in of his
firlt eftate in the fame courfe and manner as it was when he depar-

-~ ted
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ted with the poffeffion, and at the time of the making of the con=
dition. And hence itis, that if there be any charge or incumbrance
on the land , as if lelee of land upon condition grant a rent
charge out of the land , or enter into a Statute or Recognifance,
and the conufee have the land in execution,and this charge is after

" the condition is made; in this cafe when the condition is broken,

and the party doth reenter , hee (hall by relation avoid the rent,
ftatute, and recognifances, and hold the land freed from them all,
And if an eftate be to paffe by way of increafe, upon condition,or a
leafe is to be made upon a condition precedent;when the condition
is performed , the party {hall hold his eftate free from ali afeer

- charges and clogs. And if a man enter for breach of a2 condition in

law , hee fhall avoid all charges and a@s done after that thing is
done which doth produce the forfeiture , but he thall not avoid a~
ny thing done before that time; for he muft take the thing as hee
findesit : as if a houfe or land belong to an officer in refpedt of
hisoffice, and he grant a rent out of it for his life, and then hedoth
forfeir it ; in this cafe the rent fhall continue. And if leffee for life
of land grant a rent out of ir, and then make a feoffment in fee of
the land ; in thiscafe the rent thall continue,and the leflor cannot
avoid. Butif leffee for life of {and make a feoffment in fee of it,and
then grant a rent out of the land; in this cafe the leffor fhall avoid
it. And if a leflee grant a rent out of his land, and then doe walft,
and the leffor recover the land, he cannot avoid this rent, but {hall
hold the land charged withit. Buc if the leflee doe waftfirft, and
then he grant a rent charge to a {tranger out of the land, and after

the leffor recover the place walted;in this cafe he {hal hold theland

difcharged, Andif lcffee for life makea leafe for years, and after
enteruponthe leflee for years, and make a feoffment in fee; this
{hall notavoidthe leafe for years. Ang if a man make a:leafe for
yeares , rendring rent with clanfe of entry for non payment, and.
the leffee doth make underleafes of part'ef this land, and after the
rentds unpaid, and the leffor doth enter; in this cafe he {hall:have
all the land, and avoid all the under leafes, But if there be any
covinous practife in the cafe , theundertenants may have remedy
in Equity, And ifa leafe be made for life , the remainder in

_taile -on condition ; in this cafe if the condition be broken, both.

the eltates be avoided. E: fic de jimilibus. But this generall role
doth faile in divers particulars : as if a man bee feifed of land inthe
right of his wife, and he maketh afeoffment in fee by deed inden--
ted, upen cendition that the feoffee thall devifethe land to the
feoffor for lite &c. and the husband dieth, and then-the condition
is broken; in this cafe the heir of the husband {hall enter, and yet
be {hall not'havethe eftate of the feoffor, for this doth prefently
after hisentry vanith away,. So ifacenantin fpeciallail hathit-

fuea .
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fue, and his wife dieth, and tenant in taile maketh a feoffment in
fee upon condition, the iffue dieth, the condition is broken, and
then the feoffor doth reenter ; in this cafe he fhall have but an e-
ftate for life as tenant in tail after poffibility of iffue extin@&. So if
a leffee for life or years make a feoftment in fee -on condition, and
after doth enter for the condition broken ; in this.cafe he fhall not
beinin the fame courfe,for now his eftate is {fubje to entry for for-
feiture, though he be tenant for life ftill. So if a diffeifor be of
certain land, and he die feifed thereof, and his heir is in by defcent,
and the diffeifee enter upon the heir, and infeoffe a ftranger upon

.condition, and the heir of the diffeifor doth enter upon the feoffee,

and the diffcifee doth fuc a writ of entry far diffeifin, againt che
heir of the diffeifor, and doth recover and hath execution, and the
feoffee on condition doth reenter, and after the condition is bro-
ken; in this cafe the feoffor is not in in the fame cafe , for now the
diffeifor cannot enter upon him as he might before.And in fome ca-
{es the feoffor by his reentry fhall be in in his former eftate,but not
in.refpe® of fome collaterall qualities : as if tenant by homage An-

.ceftrell, make afeoffment of the land he dothfo hold in fee,on con-

dition, and entrethfor the condition broken ; in this cafe it fhall
neverbe held in-homage Anceftrel again: And fo if a copyhold
.efcheat be, and the Lord make a feoffment in fee upon condition,
and entreth for the coadition broken ; in this cafe the cuftome an-
nexed to that land is gone,  So if there be Lord and tenant by fe-

alty and rent, and the Lord is infeifin of the rent, and granteth

‘his Seigniory to another and his heirs oncondition, and the tenant
doch atturn and payeth his rent to the grantee, the condition is
‘broken; the Lord diftraineth for his rent,and refcous is made.in this
.cafe the former feifin {hall not enable him to have an affife withount
new feifin.  If there be Lord and tenant, and the Lord difleife the
tenant of the tenancy, and thereof doth enfeoffe a ftranger on con-
dition, and after the condition isbroken, and the Lord enter, and
the tenant doth enter upon him ; in this cafe the Seigniory is not
revived,

If tenant in tail make a feoffment in fee on condition,and dicth,
and the iffue in tail within age doth enter for the condition bro-
ken ; in this cafe he (hall be in firft as tenant in feefimple, and heir
to his father, and then (hall be prefently remitted : but if he be
-of full age he fhall not be remitted.

If one make a feoffment of white acre and black acre, on condi-
tion.&c, and that he fhall enter into black acre onely 5 in this cafe
upon breach of the condition, he fhall enter into that part onely,

If the words ofa condition be, That if fucha thing be not done
the feoffor or leflor {hall enter into the land, and take the proﬁt;
thereof untill the thing be done, or to the like effe ; in this cafe

if

Co. fuper
Litt. 202,
203'



Cap.6. A Condition.

€o.fuper

Lit.207.219.

15 H.7.13¢
Dier 262,

Perk. Se&-
819,

Co-.‘fu‘i)c'n
Lite. 215,
C0.4,120.

Cea.2.59.the
Lord Crom-
wels cale.
Dier 309
Co. fuper
Litt. 265.
379. Co.l1e,
41.

if the feoffor orleflor eénter upon the breach of the condition, hee
doth not avoid the eftate, or get any thing by bis entry, buc the
poficflion onely in the nature of a pledge, or a diftreffe untill the

thing be done ; And if the condition be for the payment of the-

rent, hefhall hold the land untill he be paid the rent.  And ifthe
words be [ That the feoffor &c. thall enter and take the profits,un~
till thereof he be fatisfied,or untilihe be fatisfied. or paid-the rent]
in the firlt cafe as foon ashe is paid , either by the receiving of the
profits, or payment of the rent behind,or both together ; and inthe

lalt cafe as foon as he is paid the rent by the feoffee or leflee , the
teoffee or leflee may enter againinto the fand. - .

If a condition be poffible in his creation, and after become im=
poffible by the at of God, the condition is difcharged and gone
tor ever, andthe eftate is abfolute, As if a feoffment be madeto
me, on condition that I fhall reinfeoffe the feoffor before a day, or
on condition that [ {hall appear at weffminfter in the Kings Bench
fuch a day, or on condition that Ithall goe to Parss about. the af-

fairs of the feoffor before fuch a day, and before the day appointed ™

it doth happen that I die; in all thefe cafes the condition is difchar-
ged. Soif the condition of a feoffment be thatif the feoffor or
his heirs pay ten pound to thefeoffee fuch a day, andbefore the
day the feoffor dieth withott heire; in this:cafe the condition is
gone.: And if the condition become impoffible in part onely, then
it is difcharged for fo much onely, - ' “

If there be. Lord and tenant, and the tenant doth enfeoffe a
ftrangeron condition, andthe feoffce die without heir, fo-thac
the tenancy efchear; in this cafe’thie condition doth continue, and
the Lord muft hold it fubje& to the condition,” - | - R

Albeit a condition cannotbe divided by the a& of the pacties,
but ic will be deftroyed, yer it may be divided by the a& of law;
and.therefore if a leafe for years be made of two acres of land (the
one of.the nature of Barrough Englifh, jand the other at the Com~
monLaw ) on condition , and the lefor having iffue two fons di-
eth; inthis cafe albeit che tondition be divided, yetit isnot goney
but doth continue ftill, and each of them may enter for- the condi-
tion broken. But if one that hath a condition knit unto his rever-
fion, grant part of his reverfion to a ftranger ; the condition is de-
ftroyed in all, for it cannot be apportioned by the a& of the par-
ties, as it may by the a& of the law, or the wrong of the leffee.

A condition may be-deftroyed in the very creation of it; as if
one devile lands for hfe with exprefle words of a condition, and’
not words of limitation, or words that: may be fo taken, the re-
mainder over to a ftranger ; in chis cafe the ftranger eannot encer,
neithet is the remainder good, nor the conditioneffe@uall.  Or it

may be difcharged by macter expoff facto : as in the examples fol

fowing,
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lowing. Ifone makea feoffment in fee offand upon condition,
and after and befote the condition broken, he.doth make an abfo-

lute feofment, or levy a fine of all or parc of the land to the feof-
fee,or any ether; by thisthe condition is gone and difcharged for

‘ever.And yet if one grant a rent out of his fand,upon condirtion,and

after make a feoffment of this land, this doth not extinguifh the
condition. And if a finein this cafe be levied in. purfuance of a
farmer agreement; asif one by Indenture bargain and fell his fand
to another, and in the Indenture there is a covenant that alf other
affurances fhall be to the ufe of the bargainee, according to the firft
agreement, and the bargaine and fale hatha condition annexed
that the bargainee (hall make a feoffment of part of the fand to the
bargainer,& after the bargainor doth levy a fine to the bargainee in
corroboration of the firl bargain; inthis cafe the condition is not
extin@,but faved by the original agreement.And if one make a feoff-
ment in fee of land upon condition,& after & before the condition
broken,he doth make a leafe for years onely of cthe land,or part of it
to the feoffee or any other; by this the conditionis fufpended for
that time, And if the]feoffor after a feoffment made of land upon
condition, enter upon all or part of the land and be impleaded,
and lofeit; by this the condition is gone for ever. And if he en-
ter and hold the pofleflion onely ; by this the condition is' {ulpen=
ded during his pofleffion , and if hehold the poflefion fo longchat
the feoffee cannot perform the condition; the condition is-difchar-
ged for ever. And if one make a feoffment of land upon conditi-
on, and after and before the condition broken, the feoffee doth
make a feoffment of all or part of the land to the feoffor ; by this
the condition is gone for ever.. And if the feoffee make a leafe for
life or yeares onely of part of the land ; by this the condition is
fufpended for that time. But if the feoffee make a feoffment in
fee, leafe for life, or years to aftranger; thisisno extingnifhment
nor fufpenfion of the condition. And if the condition be -to pay
mony, or doeany fuch collaterall thing; ifin this cafe the feoffee
make a leafe to the fﬁ_oﬂ'or, this doth not fufpend the condition,

If the feoffor or leffor releafe to the feoffee or leee all conditi-
ans, or all demands in the land, or confirm the eftate of the feof-
fee without condition &c. by either of thefe means the conditi-
on is deftroyed and gone for ever,

If one make a leafefor life or years of land on condition, and
after grant the reverfion of part of this land ; hereby the condition
is deftroyed for ever. And ifhe makea leafe of part of it onely;by
this the condition is fufpended.

A condition may he extinét or fufpended by the intermariage:
of the parties to.the condition j as if a feoffment bee made by a
woman,on condition to pay ten pound,or on condition to infeoffe

her
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the maringe doth continue untill after theday ; in this cafe the
condition is gone, And if the condition be to reenter for not
payment of rent; the condition fhrall be fufpended and no rent
be paid during the coverture. et e '
.1 Ifaleafe be made for years, on condition that the leflee or his
affignés thall not alien without the licence of the leffor, and the
leflor licence the {eflee alone to alien, or licence him to aliena
part of the land, of licence him to' alien all the land for a time, or
if the leafe be to three on fuch a condition, and the leflor licence
one of them to alien;in al thefe cafes the conditionis gone for ever,
< 1t one had enfeoffed me; on condition that I{lionld pay him
tenne pound at Eafter , ‘and before ‘the time he had entred into
Religion, and made me hisexerator,and haldl not been deraigned;
in-this cafe the condition had been gone for ever, ‘- ,
IfIbe feifed of land in fee, and take a wife, and during the ma-
riage enfeoffe a [iranger on condition and die, and the feoffee en-
dow my wife of her third part; in this cafe the condition is not
deftroied, and yet the third pare is freed from the condition, but
the reverfion of that third part is not freed from the condition..
And if fhee grant her eftateagaine roahg¥eoffee, the condition
is revived, So ifthere be Lord and tenant, and the tenant make a
feoffement in fee upon condition and'the feoffee is attainted of
felony &c, fo that the tenancy doth efcheate ; in this cafethe:
condition is not gone,but the tenancy is charged with it.
i If a feoffement, or leafe e made rendring rent, on condifion
for not payment a reentry, and the feoffor, or leflor after the
breach of the condition doth diftraise - of bring an affife for the
Rent, or doth accept the rent at another day ;. hereby the condi--
tion is not delroied but it isdifcharged for that time fo that the
feofforor leflor cannot take any advantage of that breach : and if
the a& to be done by the condition be a- collaterall a&, asnot to-
alien; or the like, and the condition isbroken and the feoffor not
having notice thereof doth accept the rent ; in this cafe alfo and-
by this meanes the condition is not difcharged.

Ifone difleife the feoffee, or the heir of the diffeifor,01-any dther
that hath Jands by a jult ticle, and thereof enfeoffce a firanger on
eondition,and the land is'lawfully recovered from him by him that.
hath che title;hereby the condition is deftroied for ever.And if a dif
feifor make a feoffement in fee on condition, and after the difleifee:
doth enter upon the feoffee on condition;this doth extinguith the
condition.But if the difleifeer¢leafe to the feoffee oncondition;this-
releafe doth not difcharge thecondition. But ifa @iffeifor- makea
leafe for life,& the leflee for life make a feoffment in fee on conditi-
on,& the difseifee releafe to the feoffce of the tenant forlife,by t&h:

€ the.
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the condition inlaw is deftroied. And if the feoffee upert condition
make a feoffement over without condition,& the difleifee releafe to
the fecond feoffee; by this the condition is deftroied, be the releafe
before the condition broken or after. And if feoffee on condition
make a leafe for life,and the feoffor releafe to the feoffee on condi-
tion or leflee for life all conditions, or all demands to the land; by

Perk Sea,
823821,

this the condition is difcharged. And if the feoffee on condition .

make a feoffement to another on candition, and after the firft fe-
offor doth enter for breach of the condition; hereby the fecond
feoffement and the condition alfo is gone forever. ., o

If aman feifed ofland in fee let it to afranger for years, and
one chat hath no right doth out.the leflee, and thereof die feifed,
and his heire is in by defcent, and he doth make a feoffementtoa
ftranger npon condition, upen whom the leflee for years dothen-
ter within the terme claiming his terme ; in chis cafe the leffee fhall
hold the fand difcharged of the conditign. '

. And now we pafl

e to a Covenant being another part of a Deed. -

Cuar. VIL
" Of a Covenant.

Covenant. is the agreement or confent of two or more by
£ X\ Deed in writing fealed and deljvered whereby either or one
-of the parties doth promifeto other that fomething is done already
.orfhall be done - afterwards. And he that makes the covenant
is called the covenantor, and he to whom it is made the cove-
nantee. L - . R
.. And this.is either exprefle, orindeed. i..whenthe covenant is
-exprefled inthe deed : As when, 4 by deed .dothcovenant with
B to ferve him for.a year, and B. doth covenant with 4 to pay
him tenne pound for thisfervice, Or it is implied or inlaw, z.-when
the deed doth not expreffe it but the-law doth make and fupply it.
As when, one doth make a leafe for years by the words [demife or

- -grant Jwithout any exprefle covenant for quiet enjoying ; in this

"cafe the law doth-intend and make fucha covenant on the part of
the lfeffor, which is, that the-leflee fhall quietly-hold and enjoy the
thing demifed againft all perfons at leaft having title under the
leffor and ac leaft during che deffors life, and(as fome thinke)during
the whole terme; And her¢upon an;aéion of covenant ‘may be
broughc  againft him in the reverfion,. fo that if the heire thatisin
by-defcent. puc out. the termor of bis father the termor mayhave

> ‘this
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this.a@ion againit him. A covenant isalfo either reall,s. that where-
by a man doth bind himfelf to pafle a reall thing, as lands or tene
ments : as acovenant to levy a fine of land, in which cafe the land
it felf is to be recovered , orwhen it doth run in the realey fo with
the land that he that hath the one hath, oris fubje@ to the other,
and fo a warranty is called a reall covenant. Or it is perfonall, 7.
when it doth runne in the perfonalty and not with the land, but
fome perfonin particular (hall have benefic by it, or be charged
withit : as when a man doth covenant to doe any perfonall thing,
as build, or repaira houfe, ferve him, orthe like. And thefe alfo
are fome of them f{aid to be inherent, i, fuch as are converfant about
the land,as that the thing demifed fhall be quietly enjoyed,{hall be
kept in reparations, fhail not be aliened, or if it be to be fold that
the leffor thall have the firlt refufall, to pay rent, not to cut downe
timber trees, or doe waft, to fence the copices when they be new
cut, to make forther affurance, or the like. And fome of them
are faid to be collaterall, ;. thatare converfant about fome collate-
ral thing that doth nothing at all,or not fo immediatly concern the
thing granted, as to pay a fumme of money in grofle, to builda
houfe in another mans ground , to make a feoffment or leafe of
other land, to give other fecurity to perform the covenants, or
to pay the rent, or that the lefsor {hall diltrain for che rent in fome
other [and chen that which is demifed, or the like ; thefe are colla~
terall covenants, Thereis alfo a covenant to ftand {eifed of land
toufes, which is now become a kind of conveyance of land ; for
which read Jes at large.

The moft frequent ufe of a covenant is to binde a man to doe
fomething in fururo, and therefore it is for the moft part execu-
tory; and it the covenantor doe not perform it, the covenantee
may have thereupon for his relief an action or writ of covenant a
gainft the covenantor fo often asthere is any breach of the cove-
nant. And this writ of covenant is therefore defined to bee a
writ lying where a man is bound by acovenant in a deed and hath
broken ir, And in this cafe commonly the party damnified {hall
recover damages only for the breach : and if hee have a Judge-
ment in an a&ion brought for one breach, and after the covenan-
tor doth breake the covenant again; in this cafe hee may bring a
new acion,and fo for every breach. But a covenant doth fomtimes
alfo make a tranfmutation of a property and pofleffion of things,
as in cafe of a covenant to {tand feifed of land to ufes, for which
fee 7fe. And in cafe where one doth covenant that another fhall
have a peece of land for five years; thisis a good leafe for five years,
for which fee Leafe. And in cafe where one doth covenant with 2-
nother, that if he pay him ten pound fucha day, he (hall have all
his cattle in Dule, or his leafe for years hee hath of the Manor of

M Dale;
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Dale; in this cale it feemsif he pay the mony at the time hee {hall
have the property of the goods,and of the leafe for years, It is faid
therefore that in fome cafes upon the writ of covenant the. party
{hall recover the land it felf out of which he hath been eje&ed.

A covenant may bein the affirmative, or in the negative, And it
may be executed, :.thata thing is done already, or executory, s,
that a thing fhall be done hereafter, andthefe are all good, But
if it be of a thing prefent, as if I covenant that my horfe is yours ;
thisis void, # And thefe covenants being made by a deed pollare
as good ahd effeGuall, as when they are made by a deed indented,
fo as the party have the deed to thew, for otherwife a common
perfon cannot have an a@ion of covenant, for it doth not lic upon
a verball agreement, neither can it be grounded without a writing,
except it bebyafpeciall cultome asin London. ® And there needs
not in this cafe formall and orderly words, as Covenant, Promife,
and the like, tomake a covenant on which to ground an a&tion of
eovenant : for a covenant may be had by any other words,& upon
any part of an agreement in writing, in what words foever it be fet
down for any thing ro be, or not to be done,the party to or with
whom the prowife or agreement is made may have this a@ion up-
on thebreach of the agreement.  And therefore if thefe words be
inferted in a deed amongt other covenants [ That the leffee fhall
repair , provided always that the leflor (hall allow timber: Or
that the leffor fhall skowre ditches, provided always thac che leflor
doe cary away the carth ; Jthefe are good covenants on both fides,
© And if 2 leafe be made ot houfes by Patent to 7.5, for twenty one
years, and therein is inferted this clanfe [ And chac the faid 7§
and his affignes (hall repaire the houfes when they fhall bee de-
cayed ;] thisisagood covenant. And fo alfo it is where thefe
or the like words be inferted amongft other covenants [And that
the leffec thall pay ten fhillings a year rent, or that the leflee (hall
not alien; ] thefe fhall bee faid to bee covenants , unlefle it bee in
fuch cafes where there is fome other meanes to inforce the do-
ing of the thing. As if in cafe of the rent there bee a claufe of di-
ftreffe; reentry, or momine pere..  And in all cafes regularly where
words that doe beginne the fentence be conditionall, and have
the effet of a condition, and doe give another remedy, there
they (hall not be conftrued to make a covenant, asin the cafes of
condition before, And yet if words of condition, andwords of
covemant be coupled together in the fame fentence, [ as Pro-
vided alwayes; and it is covenanted, or the like; ] in fuch
cafes the words may be conftrued to make a covenant and a con-
dition both,

If 2 man make a leafe for life by Indenture,and therein are infer-
ted thefe words [ It is provided shat if the Jeffee dic within. fixty

years,
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years, that thenhis executors and affignes, fhali have the land un<
till the fixty years be ended , to bee accounted from the date of the
Indécure; Jehisalbeit it be not a good leafe,yet it is a good covenant,
Jro.tove..  Ifamanmake aleafe foryears, and warrant it to the leflee, his
feenc so.  heirs, and affignes, during the term, or he that hathright to the
2tH73%  land, confirme the eltate of the leflce for years with warranty ; in
thefe cafes howbeit this be not a warranty ; nor in the nature of a
warranty, yetit fhall be confltrued a good covenant in law for the
quiet enjoying of the thing,

Perk.Set If the Lord grant to his tenant, that he will not diftrain him in
7 fuch a part of his land for his rent ; this fhall be taken to be a good

covenant, by this word [ grant ]
SeeWelt, A covenant to do anything that for the fubftance & matter ofit is
zfs“;;‘;ﬁ“;,m lawfull; or not to doe any thing that for the matter of it is unlaw-
zoro. l&m- full, is good-¢ asif the grantor covenant that he is feifed or pof-
308. 300, fefled of a good eftate of and in the thing he doth grant, and hath
gg}f-l;-‘} power to grant it. That the grantee thall quietly enjoy it. That it
253250, isand fhall be free from incambrances, That he will make further
iz Co-  affurance ifneed be. That if the grantee be evicted, he (hall pay no
" rent. That the grantee fhall pay rent, That he fhall difcharge alf
dues,and fave and keep harmleffe the grantor. That he (hallnot a-
lien the thing granted; or if he doe,that the grantor fhall have the
firft refufall thereof. That he fhall not doe waft, That he fhall have
houfeboot;hayboot. That the grantor or grantee {hall repaire the
old houfing,or build new. That he fhall pay and difcharge all rents
and payments iffning out of the land. That he fhall not fell trees,
or if he doe, that he fhall pay to the grantor fo much in money for
everytree. That if hefell any underwood, he fhall fence it. That
he fhall makean eftate of land, That hee thall be quit ofany fuir,
fervice, or payment. That he fhall give fufficient fecurity to 7§ for
_ anhundred pound ke doth owe him ; and all thefe and the like co~
Jee Condi- venants arc good. And generally where a condition for the mat-
"~ 7 terofit isgood, a covenant comprehending the fame matter is
See Condi- 500d alfo.  Butif the matter required to be,or not to be done by
aith Law, the covenant be for the fubftance thereof unlawfull, then is the co-
piwe.7- ~ venant void and doth nocbind : and therefore if one covenant to
"~ kilor robaman, or the fike; this covenantis void, So if one cove-
nant that he will maintain anotherin his fuits, orthat he will not
appear in Inquefts, or that he will break the peace, or that hee will
foref¥all corn,or the like; thefe covenants are void. So if one be te-
nant in feefimple of land,and he covenant that he will not alien it;
3?,1{;%'2‘3,‘3,: this covenant is void. So if amanbe a tradefman, and he covenant
ﬁxsfﬁoad- that he will not ufe or exercife his trade ; this reftraint if it be ab-
PR e folute and continuall,it is void; but if it be (#6 modo only, as that he
verfs Brag. (hall not ufe his trade at one time , or in one Ciry or Town oncll]y,
M2 this
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this covenant may be good. So if a man be by covenant reftrained
to fow the land which hath been ufed to be fowed, and this be ei-
ther abfolutely, or /b modo,i, that if hee fow it hee {hall pay thus
much an acre for ir; thefe covenants have been held to be void. Sed
gnare how the law is now, for it feems the Statute of 39 Eliz. ch.2.
isdifcontinued, If 4 owe mony to B, and B owe mony toC,and
Bdoth make a letter of Acturney to C, to fue A at his own charge,
& B doth covenant with C,that he wil not releafe the debt to 4;in
this cafe albeic this be maintenance in € to fue at hisown charge,
yet this is a good covenant and not againft law. So alfo ifa Deane
and Chapter,or the like,covenant to renue a leafe contrary to the
meaning of the Statute of 18 Eliz.ch.11. it feems this is a good co-
venant. And if the thing to be done by a covenant be in the na-
ture of it impofible,the covenant is void, -And therefore it isythat
if a man covenant to goe to Rome in three dayes,or the like;the co-
venant is void.So if aman covenant to make a feoffment to his wife;
this covenant is void. But if 2 man covenant to make a good eftate
of land to her infeefimple,or otherwife,or to find her maintenance,
or to give her fo much by the year; thefe are good covenants, And
generally there where the matter being in a condition will make
the condition void becaufe it is againft Law, there it beinginaco-
venant will make the covenant void.

If a leffor covenant with his leflee,, that he fhall and may have
houfeboot, hayboot, plowboot,%c. by the affignment of the Bai-
liffe of the leflor; this is a geod covenant: andyet it feems it
doth not reftrain the power that the leffee hath by the law to take
thefe things withour affignement. But if the leflce doe cove-
nant that he will not cut any timber, or fuell, without the leave,
or without the aflignement of the leflor ; this is a good covenant
and doth reftrain him, for in this and fuch like cafes the rule is, 17o-
dud G conventio vincunt legem.

If an obligee covenant with the obligor, that he will not fue him
upon the obligation untill Ealter following;this is a good covenant,
but no releafe or fufpenfion of the debt.

* If there be Lord and tenant of three acres of land,white acre,and
two others,and the Lord grant to the tenant by deed that he will
not diftrain in white acre forhis rent or fervices; thisisa good co-

~ venant,but doth not determine the Seigniory.

If one man grant a mill within his Manor,& covenant for him &
his heirs that there fhall be no other mill fec up within the Manor;
it feems this is a good cavenant, '

Ifone make a leafe wherein are divers covenants to bee per-
formed on the part of the leflee , and after the leffee doth cove-
nant, that if any of the covenantsbe broken, that the leffor thall
enter vpon the land demifed, and hold it untill the leffee make him

amends.
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amends for the damage done by the breach of the covenant; it
feemsthisisa good covenant, and that the leffor may take advan.
tage thereef accordingly,

If aman feifed of land in fee, covenant to ftand feifed of it to u-
fes,and no eftate doth rife by the covenant ; yet this may bee good
by way of covenant, and give remedy to the covenantee in an a&i-
onof covenant, But with this difference.1fthe covenant be future,as
where one doth covenant with another , that in conflideration of
a mariage, his lands {hall defcend, remain, or revert ro his fonne
and heire apparent, and to the heires of his body, on the bo-
dy of hiswife ; in this cafe the covenantee may have a writ of
Covenantupon the covenant, For if a covenant. be prefent, as
that aman and his heirs fhall from henceforth ftand and bee feifed
to fuch and fuch ufes,and the ufes will not arife by the Law in the
cafe; in this cafe no a&ion of covenant will lie upon this cove-
nant, for this a&ion will never lic upon any covenant , but upon
fuch a covenant, asisecither to doe a thing hereafter, or that a
thing is or hath heretofore beene done, and not whenitis fora
thing prefent , as when 4 doth covenant with B, thac his blacke
horfe fhall be for ever after the horfe of B; thisis no good cove-~
nant to give the horfe to B, or to give him an adion of covenant
for him, buc .4 may keep him {till notwithftanding.

If one mortgage upon condition to reenter upon payment of an
hundred pound at a day, and the mortgagee doth covenant that he
will not take the profits of the land untill defaule of payment; this
isa good covenant, and the mortgagee therefore may not meddle
with the profits untill the day of payment come.

If one make a leafe for years of land by the words [Demife or
Grant7, and there isnot contained in the leafe any expreffe co-
venant for the quiet enjoying of the land; in this cafe the Law
doth fupply a covenant for the quiet enjoying of it againft the lef-
for and all that come in under him by title during the Term,and up-
on this the leffee, his executors, adminiftrators, or affignes, may
have an alion of covenantif he be difturbed. But where there 1s
an exprefle covenant in the deed for the quiet enjoying of the land,
there the Law will not make this implied covenant. Expre[fum fa-
cit cefJare tacitum. And therefore herein this is not like to the cafe,
where a man doth make a leafe for life by the words of Deds ¢5-.
conceffi, or make a leafe for life by other words referving rent,
(in which cafes the law doth create a .warranty againft all men du-
ring the life of the leffor ) for if in thefe cafes there be an exprefle
warranty in the deed , yet this doth not take away nor .qualifie

the implied warranty , but the Leffee may make ufe of which of

them hee will, ifhe bee oufted or evi®ed by one that hath an elder

title. A .
M3 A
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A covenant in patticular (being one part of a deed) is fubject
to the generall rules of expofition of all parts of deeds 1n generall,
asto bee alwayes taken moft ftrongly againft the covenantor and
moft in advantage of the covenantee, 2. Tobe taken according
to the intent of the parties. 3. Ve resmagis valeat Gc. 4. When
no time is |imited for the doing of the thing, it {hall bee done in
reafonable time, and the like, .

In cafes where the covenantees have,or are to have feveral inte-
reflts or eftates , there when the covenant is made to and with the
€OVENANEEES, (§ cums quolibet eorum, ant altero eornm § in this cafe
thefe words make the covenant feverall : asif one by Indenture de-
mife black acre to-4,and white acre to B, and green acre to Cand
covenant with them and either of them, or covenant wich them
and every of them, that he is lawfull owner of all thefe acres ; in
this cafe the covenant is feverali : but if he demife to them the three
acres together, and covenant in this maoner; the covenant is
joint and not feverall.  And if 4 and B doe covenant jointly,and
feverally : in thiscafe the covenant may bee joint; or feverall, and
the covenantors may be fued either the one way or the other, at
the ele@ion of the covenantee.

If one make aleafe of land to another, and covenant that hee
fhall quictly enjoy it without the let of any perfon whatfoever, or
withoot the let of any perfon whatfoever claiming by or under
the leflor; in both thefe cafes the covenant fhall be taken to ex-
tend to fuch perfonsas have title, or claime fome eftate under the
leflor : for it in the fitft cafe any perfon thathath no title, and in
the fecond cafe any perfon chae {hall claim under another and hath
title, orthat fhall clatm under the leffor, claim,or enter, crother-
wife difturbe the leflee; this is held to bee no breach of the cove-
nant. Sed quere of the firlt cafle . for herein fome conceive a diffe-
rence betweene a covenant in deed , and a covenantinlaw : and
that howfoever the covenant in faw is extended only to eviions
by title, yet that the covenant in deed thall be extended furcher.
And therefore that if 4 make a leafe for years to B, and doth cove-
nant that B thall quietly enjoy it during the term without the incer-
ruption of any perfonor perfons ; that if a ftranger in this cafe that
hath no right doth interrupt B, that he may have an action of co-
venant : as when fuch a promife is by word , an ation of the cafe
will lie upon 1e,

And if the leffor covenant with his leflee, that he hath not done
any a& to prejudice the leafe, but that the leffee {hall enjoy it a-

ainlt all perfons ; in this cafe thefe words [ againftall perfons ]

I refer to the firft,and be limited and reftrained to any as done
by him, and no breach fhall be allowed but in fuch an a&.

The covenant in law upon the words Demife or Grant alfa for

the
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the quiet enjoying of the ching demifed, is generall againt all per-
fons that have title during the Terme, and extendeth to the heir
after the death of the leffor , asagainft himfelf onely , anq thall
charge the Executers or Adminiftrators for any difturbance in the
life of the covenantor, but not for any difturbance afterwards; he
that doth fue therefore vpon this covenant, mult fhew thathe was
molefted or evicted by one that had an elder title. o

Hf one doth covenant to enter into bond for the quiet enjoying of
land,and doth not fay what bond; in this cafe it fhall be takento
be a bond of fo much as the Iand to be enjoyed is worth,

A warranty in a leafe for years fhall be taken for a covenant for
quict enjoying, = '

H one cevenant with another to acquit him of aff charges iffu-
ing out of the land, andafter by Parliament the tenth part of the
value, not of the ifluesof alt lands are given-to the King; in this
cafe it feems the covenant fhall not extend to this, But if the Par-
liament had given the tench patt exituis terre; the covenant would

. have extended to this as well asto rents, commons , and fuch like

things, wherewith the land is charged.
1f A covenant with B to make {uch affurance, or fuch further af-
furance of land as the Counfel learned in the law of B (hall advife;
in this cafe albeit A'be learned in the law himfelf, yet he may not
devife this affurance, but fome other learned in the law muft ad-
vife, otherwife 4 isnot bound to make it,
And if 4 covenant with B- to_make fuch affarance of land by
a day, as B or hisheirs fhall devife ; in this eafe B-or his heires
muft firft devife the affurance before 4 is bound to doe any thing.
And therefore if -one fell land for money, and the vendee doth
covenant to make back to thevendor and his heirs fuch affurance
of the land as the Counfell of the vendor fhall devifs within one
yeare, provided that if the vendee make: default in the affurance,
thenr if he doe not pay twenty pound'to the vendor, that then the
vendee (hall ftand feifed to the ufe of him and his heires, and the
vendor tender no affurance, the twenty pound isnot paid : in this
cafe the land is in the vendee freed from the covenant.  And chere=
fore in thefe and fuch like cafes, wherea manis to make fuch affu-
rance, as A or his heirs,or their Counfetf thall devife; 4or his heirs
muft take care that in time theyhave an affurance reafonably drawn
and ready to be fcaled , and to tender it to him that isto fezle it,
foruntill then there can be no breach of covenant.  But if 4 bee
bound to-makea feoffement , leafe, or other affurance of land to
B by aday; inthis cafe B need not to demand itor tender rhe
aflurance, for-Aat his perill muft doe it, otherwife he doth breake
his covenant.  # And yet if i this café B doe gee theaffurance
drawn, and tenderitto 4, it feemes A4 isbound to feale ir, or
M4 other=
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otherwife hee doth breake his covenant, % And if the cafe bee fo )

that 4 is bound to make fueh affurance to B, by a day, at the cofts
of B 5 in thiscafe 4 muft doe the firlt a&, viz. notitie to B what
manner of afsurance he will make that he may know what money
totender, and when the money is tendred , .4 muft fee that hee
doe make the affurance accordingly at his perill, and if he fail in
either of thefe the covenant is broken,

~ If 4 be bound to make fuch aflurance to B, as by the Counfell
learned of B, upon requeft made fhall be devifed : in this cafe it is
fufficient if the advife be given to B,and that he do make it known

* Co.5.20;
2,

Co.5.20,

to A4, and itisnot needfull it be given to f immediately. And if g‘i’e; ;3&

A covenant with B to make fuch afsurance to B as 7 § {hall devife,
and 7§ doth devife a reafonable deed of bargain and fale, and hee
tender it to 4 to feal; in thiscafe A4 is bound to feal it prefently,
and he fhall not have time to advife with his Counfell upon the
deed, but if he be illiterate and cannot read the deed , he may re-
fufe and delay to feal it uncill he can get fome body to reade i,
which he mult doe as foon ashe can. And if one bee bound by
covenant to make an affurance upon requeft: the covenantee
muft requelt and tender an'afsurance alfo, and he muft tender fuch
aone alfo as is reafonable, otherwife the covenant will not bee
broken by the refufull or negle@ to doe it : as if one be bound to
make a feoffment to 4 upon requeft ; in this cafe 4 muft get a na-
ked deed of feoffment drawn without warranty or covenants, and

" tenderit. Andif the covenant be to make fuch a leafe asthe for-

To repaire the
houfes,

mer; inthis cafe the fecond leafé muft not differ from the former,
and if it doe the party is not bound to feal it.

- If one cqvenant to levy a fine at the next Affifes for thirteene
years extuic; this fhall be taken from the time of the fine levied,
and not from the time of the covenant.

If one bargain and fell land to me by déed indented, and before
the inrolment of the deed Ido covenant with 7.8 to convey all the
land whereof I am feifed , and to doe this before fuch a day, and
before the day the deed isinrolled ; in this cafe my covenant fhall
mot extend to this land conveyed to me by this bargain and fale. -

If 4 covenant with B, that in cenfideratcion of a mariage between
the fon of A and fifter of B, that hee at the cofts of his fon, and
by his fufficient deed will before Eafter day affure land to his fonne,
and B doth covenant that if 4 doe performe this, then hee will
make him a generall releafe; in this cafe albeit A4 be ready, and che
fon doe not tender the affurance, and the conveyance isnot made,
B is not bound to make any releafe.

If one covenant to keep and leave a houfe in the fame or as
good plight as it was at the time of the making of the leafe;
in this cafe the ordinaryand naturall decay of it is no breach of

' the
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the covenant ; but the covénantor is here by bound to doe his.
beft co keepe ® in the fame plight, and therefore to keepe it cove-’

red &c,

If the words of a covenant be [ that the leffee (hall have thornes
by the aflignment of the leffor and neceffary fuellalfo;] it feemes
by this that there muft be an affignment of the fuell aswell as of
the thornes.

If the leflor covenant with his feffee that he fhall have fufficient
hedgeboote by affignment-of the bailifof the leflor; in this cafe
and by this the leflee is not reltrained from thac liberty that
the law doth give him, and therefore that he may take without
affignment : But if the words be negative, that he fhall not
take without affignment, or that he {hall take by affiignment, and
not otherwife,contra. ' :

If A4 doth covenant with B that where as a mariage is intended
tobe folemnized between 4 and C the daughter of B at or be-
fore the fourteencth day of Auguft next, and where the faid B
hath paid to the faid .4 a thoufand pound for portion &c.the faid 4
in confideration thereof doth covenant with B that he within one
yeare of the day of the mariage will affure lands of the value of
foure hundred pound per Awnum ; in this cafe albeit the mariage
be not before that day yet the covenant muft be performed.

If enc make a leafe for years of a Manor, and covenant that the
leflee {hall make eftates for life or years,and that they (halkbe good;
in this cafe it feemes this covenant fhallnot be taken to enable the
leflee to make eftates for a longer time then his eftate will beare,

If the leflee covenant withthe leffor that if the lefiee be minded
to fell his eftate the leflor fhall have the firft refufall ; in thiscafe
when the Jeflee is minded to fell he need doe no more but acquaint
the leflor with his purpofe, and know his mind, and ifhe doe not
anfwerhim prefently he.may .fellit to whom he will : And if the
covenant be further that the leflor fhall give as much as another
will, the leflee muft tell him what another doth offer him, and aske
him whether bhe will givefo much, and if he refufe or doe not ac-
cept it prefently the leflee may fell to whom he will,

If one covenant to ferve me a year, and I covenant to pay him
tenne pound for it;; in this cafe albeit he doe not ferve meyee I
muft pay him the ténne pound. But if I covenant with him to pay
him tenne pound if he ferve me a yeare contra, for in this cafe 1 am
not bonnd to pay him the money unleffe he ferve me a yeare, So
if one covenant tomake new pales fo ashe may have the old, in
this cafe it feemes he is not bound to make the new pales unlefle
he may have the old pales. So if one covenant to pay money for
fervice, counfell; or the like, or covenant to mary ones daughter,
or make an eftate, and the covenant is penned conditionally, and

fo
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fo gsone thing is the caufe of another, andit is not fer downe by
mutusll and reciprocall covenants; in all thefe cafes if the canfe
or condition be not obferved the covenant fhall not be perfor-
med.

If one make a leafe for tenne years, and cavenant thatif the leflee
pay him tenne pound within the tenne years that he thall have the
fee fimple, and the leffee furrender his eftate within the time ; in
this cafe if the leffee pay the money the leflor isbound to make the
fee imple to him. But if the words of the covenant be, that ifhe
pay him tenne pound within the terme he fhallhave fee, and the
leffee furrender his terme, and thenpay the tenne pound ; in this
cafe the leflor is not bound to.make the feeTfimple, for it was not
paid within the terme, ' :

If one covenant to doe a thing to 7 §, or hisaffignes,or to 7§
and his affignes by a day, and before theday 7 §.die; in this
cafe it muft be done to his affignes if he before the day name any
aifignee, and if he doe not, it mult be done to hisexecutor or admi-
niftrator which is an aflignee in law, See more in Condition Num, 8,
Qbligations 7. . ‘ .

It one be feifed of land in fee, or poffefsed ofaterme ofycars,
and he doth alien it, and fuppofing he hath a good eftate, he doth
covenant that he islawfully feifed or pofsefsed, or that he hatha
good eftate, or that he is ableto make fuch an alienation &c, and
in truth he bath not, but fome other hath.an eftate in ic before ; in
this cafe the covenant is broken as foone asit is made. * And if
I bargaine and fell land by deed indented to B, and before the
deed 15 inrolled I grant the fame land to C, and.covenant that I
am feifed of a good cftate of it in fee, and after the deed:is inrolled;
inthis cafe the covenantisbroken, .. ’

If 4 letland to B, and covenant that he fhallquietly enjoy ic
without the let of any perfon whatfoever,and 4 himfelfe, or any
other perfon that hath any title tothe land by or under him, asif
he make a leafe ofit, or granta rent out of it to another, or any
other perfon that hath any title to the land albeicit be not by or
under A as if 4 were a.. difseifor, and the difseifee, doe en-
ter or difturbe B ; in allthefe cafes the covenant isbroken, And
fo alfo is;the law; deemed to be by fome in cafe of covenant in deed.
for quiet enjoying, where aftranger or one that hath no title to
theland doth enter or diftutbe B. But otherwife it is in cafe of
covenant in law for quict enjoying; for in this cafeifa firanger
thag hath no title to. the land.doth enter or difturbe the lefsee, this.
is no breach ofthe -covenant in law. And in all cafes where any-
perfon hath title, the covenant.isnot broken untill fome enory
or. other attuall difturbance be-made by him upon histitle.

If a man make a leafe of land, and after make a feoflement of
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the fume land, and the feoffee doth difturbe the lefsee; in this
cafe it hath been faid this isa breach of the covenant for quiet en-
joying. Sed guere.

If a man purchafe land tohim and his wife and his heires in fee;
and then make a leafe foryears of ic to 7 §, and covenant for him,
his executors and affignes that the lefsee,his executors and affignes
thall quietly hold and enjoy the premifses. without the let of the
lefsor, his heires or aflignes or any other perfon by or through his
ortheir meanes, title or procurement, and after the lefsor doth
die, and his wife doth enterand difturbe ; inthis cafe and by this
meanes the covenant is breken. And fo it tsalfo, if 4 purchafe

fand of B. To have.and to hold co-4 for life, the remainder to C

the fonne of 4 in taile, and after 4 doth make a leafe of this
land to D for years and doth covenant for the quict enjoying as
in the laft cafe, and then he dicth, and then C doth out the lefsee;
in this cafe this washeld to be no breach of the covenant. So like-
wife if .A be feifed of white acre in fee,and take to wife B, and
then make a leafe of it to C with fticha covenant as before for the
quiet enjoying, and then 4 doth die, and after B doth recover
dower; by thisthe covenantis broken, and yetifche mother of
A recover dower and out the leflee contra. So alfo if a tenant in

taile doth make a leale with fuch a covenant, and his iffue doth.
difturbe the leffee ; thisis nc breach of the covenant, And yet if

the leffor be the caufe of the gift in taile, or procure the difturbance,
this may be a breach of the covenant. And fo alfo it is where a

man is feifed of land infee, and he doth make a leafe with fuch a-

covenants and afterwards he doth die, and then his heire is in ward

by reafon of a tenure, and hereby the leflee is diftusbed ; it feemes:

this is no breach of this covenant.

Ifone covenant that the wife he is about to mary fhall quietly
enjoy all hér goods, and that the covenantee fhall take itinco his:

poflefflion, and the husband doth only take the goods and keepe
them in his poffefion ; thisis no breack of the covenant.

If a covenant be for the quiet enjoying againt all perfons but.
the King and his fucceffors; and the Patentee of the King doe

difturbe ; thisisabreach of thiscovenant,

If two make a leafe, and covenant that the leffee hall enjoy the
land without the let of them or any othery and one of themalone
doth difturbe the leflee; this is a breachof the covenant. -

If a lefsee grant andaffigne all the land contained in his leafe to-

A, and doth covenant with him thathe hath not done any a&or
thing by which the grant or affignment might be impaired but that
the affignee. his executors &e. may enjoy it againlt all, perfons,
and before this time the. wife of the lefsor had resovgred.and bad
exccution of a third parc of this lamd forher dower;.in this-¢afe this
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is no breach of the covenant, for the words[but that &c,] doe re-
ferre to the former and are not abfolute.

1f A4 grant the Bailiwicke of # to B for life, and B affigneic
to C for three years, and after to D, and C doth covenant with
D that he will not doe or fuffer to be done any ac during the faid
three years by which the grant made by 4 may be forfeit, but that
after the three years ended he may enjoy it in as ample manner as
C did or might have done without any a& by C, and after the
three years ended C doth execute a Proces there, and thereby in-
crochupon the office ; this is no breach of the covenant.

1f A grant land to B and hisheiresrendring tenne pound rent,
and B doth fell the land to € and his heires and doth covenant
with C that from fuch a day he fhall enjoy it difcharged of ali
incumbrances, and before that day a Common Recovery is had
againlt C in which 4 is vouched, and this is to the ufe of C and

~ hisheires, fuppofing hereby the rent had been gone which is not

fo; in this cafe the covenantis broken, for this rent is an incum-
brance.

If a feafe be made of land for years, & the lefsee devife it to hjs
wife durante viduitate, and after to his fonne, and he in reverfion
doth fell the fee to the woman during the widowhood, and doth
covenant that the land is difcharged of all former fales,rights,titles,
charges : in thiscafe the covenant is broken at the firlt by reafon
of the poffibility of the fonne.

If 4 grant white acre to B, and covenant that B fhall enjoy it
againft al! incumbrances, and C doth difturbe him in the taking of
common there, and this is 2 common which is againft common
right and which he hath by prefcription : in this cafe it feemes
this is a breach of the covenant. But if it be of a common that is of
common right contra.

If A covenant with B before Eafter to make him a good fure
eftate of land difcharged of all former bargainés,leafes and incum-
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brances whatfoever, (leafes or grantsfor life or years referving the \

ancient rent during the terme only excepted) and 4 after this
and before the eftate made doth make a grant of all or parc of
the land referving the old rent, it feemes this isno breach of the
covenant.

If one make a leafeto 7 § for years,and covenant with him that
upon the Surrender of that leafe he will make him a new leafe, and
the lefsor before 7 § can make any Surrender doth fell away the
reverfion, or makea leafe to another ofthe land, and fo difable
himfelfe, this isip/o faéto a breach of the covenant, without an
Surrender madeby the lefsee which in this cafe is siot needfull. For
Lex neminemcogit advana & in ntilia peragendaSo if one be feifed
of land in fee,- and covenant to make a feoffement of it to 7 § by

a
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a day upon requeft, and the Covenantor before the day doth make
afeoffement of it to another, and then doth die before any requeft
made to him ; in this cafe the covenant is broken.

If 4 covenant with B to make fuch aflurance as B,or astheCoun-
fell learned of B {hall devife, and B tender fuchan affuranceto
A to feale,and 4 doth refufe or delay to feale it; thisis a breach
of the covenant. ‘

If 4 dothcovenant with B,C, D and E to make them a febffe-
ment fuach a day, and they come to the land at the time to take ity
and 4 doth not make the feoffement; by this the covenantis
broken, And fo alfo if B and C only or one of them doth come
to the land, for it may be made to any of them in the name of the
seft, Butifnone of them come to the land albeic the feoffor ne-
ver come there it feemes the covenant is not broken.

It 4 covenant with B before Eafter next to aflure his houfe
to him and K his wife during the life of I8, and A furrender his
houfe to theufe of B and fuch as X fhall name at the requeft of B;
in this cafe the covenant is broken, for this is no performance of
1t.

If one covenant to repaire, fuftaine and amend a houfe, and the
houfe is burnt by the negligence of the covenantor and not re-
paired againe ; this is abreach of this covenant. And if the leflee
covenant for him and his exccutorsto repaire at his owne cofts
(‘the principall timber not hurt or in decay for lacke of reparations
orotherwife in default of the leflee or his execurors only except )
and he die,and afterwards the houfe is burnt in defanle of the exe-
cutors ; in this cafe the covenant is broken and the executors may
be charged.

If one covenant to leave a wood in the fame plight he findesir,
and he cut downe trees; inthis cafe the covenant is broken pre-
fently,for it is now become impoflible to be performed by his
owne a& : But ifin this cafe fome of the treesbeblowed downe
with the wind, or the like, by this the covenant is not broken, for
it isnow become impoffible to be done by the a& of God, and in
this cafe the covenantor is not bound to fupply it, And fo like-
wife of a covenant to repaire houfes, or if one covenant to fuftaine
houfes or Sea banks, or covenant to leave them in as good cafe as
one doth find them, and the houfes be burnt, or throwne down.
by tempeft, or the like, or the banks be” overthrown by a fuddaine
flood, or the like accident ;. in this cafc the covenant is not breken
by this accident only; but if the covenantor doe not repaire and
make up thefe things again in time convenient the covenant will be
broken. And if houfesbe let tome for years, and I covenant to
leave them in as good plightas I finde them, and I throw down.
the houfes,this is no breach of the covenant for I may reedifie them,

and
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and thercfore no a&ion will lie upon this covenant untill the end
of the terme. )

Ifone covenant to repaire a houfe before aday,and it happen
the plague is in the honfe before and untill the day; and thereby
it is not done ; in this cafc the covenant is not broken, for this will
excufe, but then it muft be done in convenient time afterwards, for
otherwife the covenant will be broken. _

If a leffee covenant to doe all the reparations of a houfe demifed
at his own coftsand charges,& he cut treesupon fome ofthe ground
demifed to amend the houfe; it feemes this is abreach of his cove-
nant.

If one covenant to pay money at five feverall daies, and he faile
of payment the firft day ;. by this the covenant is broken.

If one take land fowed or a ftocke of cattell in leafe for years,
and the leflee covenant to leave itin as good plight as he doth
take it; in this cafe he muft leave it fowed againe, and if any of
the cattell die, he muft make np the number, otherwife he doth
breake his covenant. ‘

1fa Corporation doecovenant not to take Toll,and their Com-~
mon officer appointed for that purpofe doth take it ; this isa
breach of the covenant.

1f A covenant with B to build a houfe by a day, and B doth
forbid him, and thereupon he doth forbeareto doe it, and doth it

not ; in this cafe the covenant is broken, for this will not excufe
him : Butif he doe by any a&uallimpediment hinder him, or be the
caufe why the thing is not done, then the not doing of it is no
breach of the covenant.. And therefore if a leflee covenant to clenfe
one of the ditches in the land demifed, and the leflor enter upon
the land it felfe and keepe out the leflee, and he doth notclenfe
the ditch by the time ; by shis the covenant is broken : but ifin
this cafe the leffor doc by force keepe the leflee out of the ditch or
place it felfe, contra.

If 4 and B be Jointenants of a {hop,and .4 covenant with
B that he and his affignes fhall have free ingrefle and egreffe in and
out of the fhop, and 4 doth appoint C his fervant toenter as
fervant to him and to occupy in common with 4 and this fervant
doth expell the fervant of B; in this cafe thisis a breach of the
covenant.

If 4 covenant with B that B fhall come foure times a year
into the houfe of 4 without being ouftedby 4 and 4 when he
dothfee B comming doth fhut the doores and windowes and doth
not fuffer B to come in ; by this the covenant is not broken.

* If A covenant with Bto mary the daughter of B, makea fe-
offement, or doe any ethera@ to C (who 1s a ftranger to the co-
venant) and 4 doch tender it and offer to doe as much as doth lie
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in his power, but the ftranger doth refufe it, and thereby it isnot’
done; yet thisdoth not excufe but the covenant is broken, But if
the covenant be to doe any fuch a& to the covenantee himfelfe,
and the covenantor tender it and the covenantee refufe it ; by this
the covenant is performed.

Michy Jac.  See more inthe laft queltion, and in Obligation Numb. 7,8, 9, and

Co 2 inCondition Numb. 9, 1o. '

Any one that is party to the deed to whom the covenant ismade g who fhall or

may take advantage of the covenant, but not aftranger ; for if mayhaveadvan-
A covenant with B to doe an a@ to C whois no party to the tage of acvenanc

deed, and he doth it not, B and not C muft fue him upon this indeed orlaw,
and bring a writ

breach,
’ . of covenant upon
Co.5.17, 1f a leafe be made of land toa husband and wife for years, and ¢he breach of il:,

W% theleffor doth enter upon the land and put them both out,or the Or not.
one of them after the death of the other, in thiseafe both of them

whiles they both live, and the furvivor after the death ofone of

them may have this a&ion of covenant upon the covenant in law.

So if awardthip be granted to a woman by deed, and fhee take a

husband and die; the husband fhall have advantage of this cove-

nant in law madc by the word [grant] if he be difturbed. So if one

by the words [démife or grant’] leafe land to a woman fole for

years, who taketh a husband and dieth ; in this cafe if the husband

be difturbed he fhall take advantage of this covenant in law.

if a feoffement be made in fee, and the feoffor doth covenant.  Heise..

towarrant the land, or otherwife to the feoffee and hisheires; in

this cafe the heire of the feoffee thall take advantage of this. As if

A covenant with B and his heires to infeoffe B and his heires of.

land, and B die before it be dore, in this cafe his heires fhall take

advantage therecof, Andif 4,B and C have landsin coparcenery,.

and they purchafe other lands in fee, and they covenant cachto:

other his heires and affignes to make fuch conveyance to the heire

of him that fhall die firlt of a chird pare as he {hall devifé, in this

cafe the heire not the executor fhall take advanntage of the cove--

nant,

7 Executors and Adminiftrators {hall take advantageof inherent  gyc0r &.

1.
5 D-}fe';‘}f;. covenants,albeit they be not named, And therefore if 4covenant  agminifiracors.

71 todoe a thing to B and doe not name hisexecutors or admini-
ftrators, and it be not done, it feemes the executors or admint-
ftrators of B may-have an a&ion of covenant for thenot doing of
¥s econ. 1t Asifonecovenant with I § to pay him money at Michaelmas
dition and doe not fay to his executors &c. and he die before the time;.
oumbi  in this cafe his executor or adminiftrator {hall take advantage of
gJacBR. this covenant and may recover the money.
abetmichs  * Grantees of reverfions fhall have thelike advantage againft  Affignees o,
cafeaccord: Fermors (by action only)for any covenant or agreement contained  Grancees.
in,

Dier338,

Z.

o

.~
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in their leafe as the leffors their heires or fucceffors might. And
foalfo fhall lefleesagainft grantees of reverfions(recoveriesin value
except) by the ftatute of 32 H. 8. cap. 34 And hercin (‘asin the
cafes of a condition before) a difference is taken between cove-
nants that are inherent, and covenants that are collaterall. For the
covenants whereof grantees by this{tatute fhall take advantage are
inherent covenants. i, fuch covenants as doe concerne the thing
granted and tend tothe fupportation of it : As where a leffee for
life or years doth covenant with his leffor and his heires to keep
the houfes demifed in good reparations, or'the like,and after the
leffor doth grant away the reverfion of all * or part of the houfes

8 Jac.

to §; in this cafe I § f{hall take advantage for any breach of Pimescite.

the covenantin his time, but not for any breach before the time
the reverfion was granted. But ifthe leffee doth covenant with
his leffor and his heires to pay him afumme of money, ormake
him a feoffement or the like, and then the leffor doth grant the re-
verfion to 7 §,in this cafe 7 § fhall not take advantage of this
covenant : And yet the executors or adminiftrators of the leffor
fhall take advantage of this covenant.

Regularly every affignee of the Jand or thisg demifed fhall take
advancage of inherent covenants, asif a covenant be, to have Efto-
vers to burne in the houfe demifed, or to have timber to repaire,
orif the covenant be that the lefforor leflee fhall repaire, or the
like. And therefore of thefe affignees in deed and in law affignees
of aflignees in infinitum {hall take advantage, and affignees of cxe-
cutors or adminiftrators, Tenants by Statute, or Elegir, or aftera
fale upona Fieri facias,a husband in the right of his wife ; any one
of thefe and any other that thall come lawfully to a terme unto
which fuch a conveant is incident, albeit he be not named yet may
he take advantage ofit. ‘

Ifa leafe for years be made to 7 § by the words [ Demife or
Grant ] and the leflee affigne this overto / D; inthis cafe 7 D
may take advantage of the covenant in law, and bring an a&ion
againft the leflor if he be diturbed.

Ifa leafe for years be made of land, & the leffor doth covenant
with the leflee and his affignes to doe, or not to doe fomething ;
in this cafe an affignee by word oran affignee by deed may take
advantage of this covenant,

If two coparcenours make Partition of land,and the one of them
doth covenant with the other to acquite her and her heires of 2 fuic
that iflued out ofthe land, and the covenantee doth alien her part
to a ftranger ;in this cafe the alienee fhall have the (ame advantage
for acquitall of the land asthe covenantee had. Soif 4 be feifed
of the Manor of B whereof  a chappell is parcell, and a Prior with
the confent of his covent had covenarted with .4 and his heires

Lords

Co.§.17,

Co.4.80.
Dier 257.
Fitz.cove-
nant 3o.
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Co.fuper
Lic.385,
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Lords of the Manor to celebrate divine fervice in the chappell,
and after A4 had fold the Manor ; in this cafe the vendee or aflignee
of the Manor fhould have had the fame advantage of the covenant
the vendor had. But fthe Lord had fold the chappell the affignee
of the chappellthould not taken advantage of the covenant. And
ifa covenant be to fay divine fervice in the chappell ofa ftranger;
in this cafe the affignee of the Manor in which the chappell is fhall
not take advantage of the covenant.

Regularly all thofe thac doe feale and deliver the deed and are
named and bound by the expreffe words of the covenant, whether
the covenant be collaterall or inherent, are bound by the covenant
contained in the deed ; And therefore if heires, executors,admini-
ftrators or affignes be named in the covenant, for the moft part
they are bound by the covenant, And in all cafes of inherent cove-
nants alfo, where a man doth covenant for himfelfe only, and doth
not name his executors and adminiftrators or either of them ; they
are bound and may be charged by the covenant notwithftanding,
And infome cafes the law is fo alfo for collaterall covenants. And
in moft cafes of inherent covenants that tend to the fupport of the
thing granted; (in refpe of which it is prefumed the leffor tooke
the lefle for the land) fuch as have the land, albeit they be neither
executors nor adminiftrators or either of them but affignees &c.
fhall be charged by the covenant though they be not named, for
thefe covenants are faid to run with the land.

Ifa feoffement, or leafe be made to two, ortoa man and his
wife, and there are divers covenants inthe deed to be performed
on the part of the feoffees, or lefleces, and one of them doth not
feale, or the wife doth, ordoth not feale during the coverture, and
he, or fhe that doth not feale doth notwithftanding accept of the
eftate and occupy the lands conveyed or demifed ; inthefe cafes
as touching all inherent covenants, as for payment of rent, and the
acceflaries thereof, as claufes of diftrefle, of reentry, of nomine pane,
reparations,and the like, they are bound by thefe covenantsas much
as if they doe feale the deed. So if a leafe be made to 4 foryears
or life the remainderto 7 § infee, and there is a rent referved, or
there be divers covenants on the part of the grantees, and 7 S doth
never feale the deed or counterpart;yet if in this cafe he accept the
eftate after the death of 4 he muft pay the rent and performe all
the covenants that are inherent. Soalfo if there be covenantsin
the Kings Patent to be performed on the part of the Patentee. As
if there be this claufe inthe Patgnt [and that 7 § (the Patentee)
{hall repaire the houfe when it is decayed;] in this cafe the Paten-
tee is bound by this covenant,and all fuch like covenants.But Quere
of collaterall covenants in the firlt cafes, for therein it feemes the
feoffee or leflec is not bound, And yer it isfaid,that ifan indenture

be
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be madebstween A4 of the one part and B and C of the other
part,and therein there is a leafe made by A4 to B and C on certain
conditions, and B and C are bound to .4 by the indenture in
twenty pound to performe the conditions and B only doth feale
the deed and not C; vyetin this cafe if C accept of the eftate he is
bound by the covenants, and .one of them cannot be fued without
the other whiles they are both living. Qui fentit commodum fentire
debet et onus. Et tranfit terra cum onere.

If aman covenant for him and his heires to doe any thing what-
foever ; hereby his heires are bound. Butr otherwife except the’
heires be bound by the deed by exprefle name,an heir fhall fcarcely
be bound or charged in any cafe by a deed. And therefore it is that
if the leflee foryears be oufted by any other butthe heire himfelfe,
no action of covenant will lie againftthe heire unleffe there be an
exprefle covenant wherein and whereby the lefor and his heirs are
bound. Butifhe be oufted by the heire himfelfe it feemes an action
of covenant will lic againft him, And yet if he be oufted by an elder
title from the leflor corra,for in this cafe the heir fhal not be charged.

Ifa man doe covenant for himfelfe only,to pay money, build a
houfe, for quict enjoying, or the like, and he doth not fay in the
covenant[ his executors Defcent adminiftrators &c. Jyet hereby his
executors & adminiftrators are bound & fhal be charged. And yet if
a feffee for years covenant for himfelfe to repair the houfes demifed,
omitting other words ; it feemes in this cafe he is bound to re-
paire only during his life, and the executors or adminiftrators are
not bound. So ifa leffor covenant for himfelfc only to difcharge the
Ieffee of all quit rents out of the land ; it feemes this covenant is
only perfonall,and fhall bind the covenantoronly during his life.
Buc ifin thefe cafes thefe words [during the terme] be added in
the covenant, asif a leflee covenant for himfelfe to repaire the
houfes during the terme, or the leflor covenant for himfelfe to dif-
charge the leflee of all quit rents during the terme ; in thefe cafes
it feemes the execntors and adminiftrators alfo will be charged af-
ter his death.

Ifa leflee be oufted by one that hath title ; it feemes an a&ion
of covenant will lie for this oufter againft the executor or admini-
ftrator upos the covenant in law, if he were put out in the life time
of the leflor and not otherwife, for if there be tenant for life the re-
mainder in fee to another, and the tenant for life by the words
[demife or grant] doth make a leafe for years and dye,and af-
terhe in the semainderdoth enter and put out the leflee for years;
in this cafe he cannot upon this covenant in law charge the ex-
ecutors or adminiftrators of the leffor.. Butupon an exprefle cove-
nant for guict enjoying he may.

In fome cafes an affignee fhall be charged thoughhe be not na-
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med,and in fome cafes fhall not be charged though he be named,
and in fome cafes he fhall be charged when he is named, as when
the covenant doth extend to a thing in effe;parcell of the demife,
therethe thing to be done is appurtenant and gsodammods annex-~
ed.to the thing, and fhall bind the affignee though he be not ex-
prefly named, as a covenant to repaire &c. But if the covenant be
annexed to a thing not in effe before but de novo to be ere@ed on
the thing, as to fet up a new houfe, or the like ; in this cafe it will
not bind the affignees unlefle they be named in the covenant. And
if the covenant be to doea thing meerly collaterall; in that cafe
it willnot bind the affignees albeit they be named exprefly. Al-
fo when a contra@ is perfonall only, and a man doth bind him-
felfe and his aflignes ; his affignes fhall not be bound hereby: as
if one demife {heep or other frock of cattell,or any other perfonall
goodsfor any time, and the leflee doth covenant for him and his
affignes at the end of the terme to deliver them in as'good plight
asthey were at the time of the demife orfuch apricefor them,
and the leflee affigne them ; in this cafe this covenant willnot
bind the affignee : but the executors and adminiftrators of the
furlt leflee are bound hereby. So if onedemifea houfe and land
with a {tocke or fumme of money for years, rendring rent, and
the leflee doth covenant for him and his affignees to.deliver the
money atthe end of the terme ; in this cafean affignee thallnot
be bound by this covenant as the executors and adminiftrators of
the leflee {hall.

If a leflee covenant to repaire the houfes demifed oz to difcharge
the leffor de omnibus oneribus civca terram,orx the like; in thefe cafes
and fuch like albeit affignees be not named in the covenant, yet
affignees and affignees of affignees in infinitum, al others that thal
come to the land by the a& of law, or by the a& of the parties fhall
be bound and charged by this covenant.

1f a leflee covenant for him and his affignes to build a new houfe
upon the land demifed within fevenyears, and the leflee affigne it
over; in thiscafe the affignec is chargeable.But if a2 man covenant
for him and his affignes to make a feoffment, obligation,or the like,
in this cafe the aflignee fhall not be charged albeit hebe named.
And if the leflee covenant for himfelfe,or for himfelfe,his executors
and adminiftrators only to build a ngw houfeupon the land demi-
fed, and the leflee affigne over the land; in this cafe theaflignee
is not bound by this covenant. '

If aleafe be made rendring rent, and if it be arere that the leffce
his executors and affignes thall forfeic three fhillings four pence
nomine pene, and the leflee afligne the terme ; in thiscafe it feemes
the affignee {hall be charged with the nomine pane.

N 2 And
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And in all the cafes before where a covenant is broken, an a&ion
of covenant may be brought, But herein note that howfoever in
divers of the cafes before afflignees are chargeable upon a covenant,
yet theleffee himfelfe is not hereby difcharged, but the lefforor
grantee of the reverfion hath ele®ion to charge which of them
he will, And cherefore ifa leffee covenant for himand his affignes
to repaire, and the leffee affigne ; in thiscafe the leflor may have
his a&ion of covenant again{t cither ofthem. And ifa leflee cove-
nant for him,his execntors,adminiftrators and affignes to repaire the
houfes demifed, and he in reverfion doth grant away his reverfion,
and the leffee affigne his eftate; in thiscafe albeit the grantee of
thereverfion have accepted the rent of the affignee of the terme, yet
he may fill have an a&ion of covenant againft the executor of
the leflee upon this covenant, So if a Patentee covenant for him
and his affignes'to repaire, and he affigne ; the King may have his
action againft either of them, ‘

If 4 and B doe covenant for themfelves jointly without more
words ; the covenant is joint and one of them cannos be charged
without the other. But if they covenant for themfelves feverally
the covenant isfeverall and'they may be fued apart. And if they
covenant jointly and feverally ; then the covenant is joint and
feverall, and they may be fued cither way at the ele@ion of the
covenantee.

Where the deed it felfe wherein the covenants are contained,
or the eftate on whichthe covenants asacceffary to the principall
dothdepend, is gone and determined there regularly the cove-
nants are gone 2lfo.And therefore if a leafe for lite or years be fur-
rendred, whereby the eftate is gone, or adeed become void by
rafure or the like,and there be covenants contained in the deed ;
by thefe meanes the covenants are gonealfo. Bat this furrender
dothnot difcharge the breach of covenant which wasbefore the
furrender. For it a Parfon leafe his glebe for years, and after re--
figne, whereby the leafe for years doth become void ; in this cafe
the covenants of the leafe asto the time before the refignation fhall
be faid to be in force Rill.

Where 2 covenant is become impoffible to be done by the
a& of God, as where one doth covenant to ferve another feven
years,and he die before thesfeven yeares be expired; by this the
covenant is difcharged.

Where there is an expreffe covenant in a deed for quiet en-
joying, the implyed covenant is gone. Expreffwm facit ceffare
LAGCIY LM,

By a releafe of all covenants from the covenantee the covenant
is difcharged,fo as the releafe be by deed,for a cowenant by deed can-
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not be difcharged by word, And therefore if 4 'by deed cove-
nant with B to build a hoife by a day, and B doth wifh him
to letit alone ; thisis no dilcharge of the covenant,

If the leffor accept the rent of the leflee or his affignee after
a covenant broken ; this doth not difcharge the breach of the
covenant , but the leflor may fue for it notwithftanding.

And fo we come to a Warranty being a fpeciall kind of cove-
nant, and therefore next in order to be fpoken to.

Cuar. VIIL
Ofa Warranty.

Warranty is a covenant reall annexed to lands or tene-~
ments whereby a man and his heires are beund to wat-
rant the fame. Or it is where a man is. bound to warrant the

" land or hereditament that another hath. : .And he that doth make

Co.1.2,
fuper Lit,
365.4-81_7

Co.fuper
383,384.
370.365.

this warranty is called the warrantor, and he to whom it is made

the warrantee. Co C SN
There are two kind of warranties, 1. A ‘warranty in deed,

or an exprefle warranty, which is when the fame is exprefled.

" i, whena.fine, or feoffement by deed .is levied or made in fee, or

a leafe for life is made by deed, comprehending warranty, or
which hath an exprefle claufe of warranty contained in it, as when
a conufor ; feoffor, or leffor doth covenant to warrant the land
to the conufee feoffee,or leffee ; whch is in thefe words, EgoI S
G beredes mei warrantizabimus & imperpetunm defendemns W S
5 heredibus: [uis tenementa preditta comtra omnes homines impers
petnnm.. And by the Statute of Bigamis Dedi is made anexpreffe
warranty during the.life of feoffor. = 2. A warranty.in law, or
an implied warranty, whichiis when it:is not exprefled by the
party but racite made and implied by the law, whereof fee divers
Examplessnfra. The warranty in deed alfo is either lineall, which
is thus defcribed. A covenant reall annexed to theland by him

~which eicher was ewner or- might have inherited the Jand and from

" whom his heire lineall or collaterall might by poffibility have claim-
- ed the’land as heire from him that madethe warranty. Orelfe it
" is collaterall, which is thus defcribed. A warranty made by him

that had .no right or. poffibility of right to the land and is col- -

laterall to:the -title of the land.  Alfo there is 2 warraniy
which doth commence by diffeifin- or wrong , of all which
N 3 fee
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fee divers examples afcerwards. And note that all thefe things here
are tq.be applied tq warranties of landsand concerning freeholds
and inheritances, for there is a warranty of goods and cattellsin
contrads of which we treat not here. .
3. The fruit and The fruit and effe of this warranty indeed is, that it doth al- Co. fuper
cHe@ofir,and  Wales conclude and barre the warrantor himfelfe of‘ the land fo 3;;2;55
whatufemay be  Wareanted for ever, fo that all his prefent and future rights thathe 384
~ made of ir, hath or may have therein are hereby extin@. And cherefore if the {55 "
™ father be diffcifed, and the fonne in his life time releafe all his right
to the land to the diffeifor,and make a warranty of the Jand in the
deed, and then the father dieth;and the right-ef the land defcendeth
to the fonne ; in this cafe albeit che releafe doth not barre the
fonne yet the warranty doth barte him.. And for the moft pare
alfo it doth conclude and barre the heires of him that made the
warranty to whom the fame warranty doth defcend to demand
the fame land againft the warranty,forif it be a lineall warranty,
itis a barre of an eftate in fee imple without any Affets. 5. with-
out any other land defcended to him in fee fimple from the fame
Anceftor that made the warranty : And with affets itisa barre
of an eftate in taile. And ific bea collaterall warraney,itis with
or without affets a barre of an eftate in fee fimple or fee taile,and
all poffibility of right thereuntoy:and yet fo as it doth not paffe
any cftate or right but only bind the right fo long as the warranty
is in force, for it the Warranty be avoided the right may be revi-
ved. But neither the lineafl or collaterall warranty can enlarge
an eftate. And therefore if a leflorby deed releafe to his leflec for Cofipet
kife, and warrant the land tohim and his heires ; this-doth not Lie3tp .
make his eftate greater, neither will it barre titdegof entry or ali-
on in cafes of Moitmaine,confent to a. Ravifhor, morcgage, or
dower. Andtherefore if an Anceftor of the Lard hathtitle to enter
upon an Alienation in Mertmaine, and he releafe, or make a feoffe-
ment with warranty ; this warranty will neither barre him nor his
heire. So if a collatstald Ancefior will make a warranty which
dothafter defcend wpon one that hath title of entry upona condi-
tion broken; this will ‘not barre. hisentry &c. neither will ic
barre any right that fhall commence after the warransy made, And:
the warranty that doth commence by diffeifin doth not bind or
barre any eftate with or withour Affets. ' N
And in cafes where the lineallor cotlaterall wamantyis a barre, cofiiper
there if the party be impleaded by him or his heires that made the- aes,
warranty,the party impleaded that is temant of theland may plead Dier 42, "
and fhew forth this warranty againft him, and de mand Judgement £2.5Pe
w—l_iecher he contrary to his owne warranty {hall be fuffered or re- e
Reebutler ceived rodemand the thing war;ra_xvnted; and this in.pleading is
Quide called a Rebneter, And if ‘hebe impleaded or fued by anocher for
Co P ke
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the land,thenhe to whom the warranty is made ot his heiresmay
vouch. 7. call inthe warrancor or his heires to warrant the land,  Voucher.
And this isan interpleader in the nature ofan a@ion bronghtby — Ruid-
the warrantor againft the warrantee, wherein he that doth vouch,
{called the vouchor) is demandant, and he that is vouched (called  vouchor,
the vouchee) is made tenant or defendant to the action, and the  Vouchee,
vouchorisasit were out of the fuice. And this fecond tenant the
vouchee is called the tenant by the warranty, And hereupon fhall ~ Tenant by the
iffue forth to the Sheriffe a writ to fummon the vouchee toappeare ‘g2t
called a Summons ad warrantizandam. And ifthe vouchee appeare ¢, o - © .
he muft plead to the vouchor, and if he fhew canfe why he fhould wayrantizaudum.
not warrant, that muft be tried, and this (hewing of caufe is cal-  Ruid.
Jed a Counterplea to the voucher : but if heplead in a voidance I
of the warranty, itis calleda Counterplea to the warranty. And 2UTHP 52 (0
i he cannot gainefay the warranty the ftranger fhall recoverthe ™~ g7
v land demanded againft the vouchor, and he thalf recover as much Connterplea to
other land againt the vouchee of the lands he hathorhad at the thewarranty,
time of the voucher. And this recovery of other landis calleda ¥4
recovery invalue. And if the vouchee hath at the time of the vou-
cher and recovery no lands defeended to him to anfwer the war-
ranty but hach afterwards land happening to him by defcent from
that Anceftor,then he may have a refummons and recover the land
that doth after happen, But if the Sheriffe returne upon the fum-
mons,that the vouchee is fummoned & hedothmake default,then he
thallhave a Aagnum cape ad valentiam, when if he make defanle 3-
gaine the Judgement fhall be given againft the vouchor, and he
dhallrecover overin valueagainit the vouchee, and if the vouchee
appeare and then make default the vouchor fhallhave a parvam
cape ad valentiam, and .thea if he make defaule Judgement fthall be
given as before. But if the Sheriffe returne upon the fummons,
he bath nothing whereby he may.be: fammoned, then may the
vouchor have a writ called Seguatur fub (no pericslo, whereupon
fhall goean Alias and Pluries, and if chie like returnebe made the
demandant fhall have Judgement againft the firft tenant, but
he cannot recover in value againft.the vouchee. And if the cafe be
fo the vouchee hada warranty fromfome other for the land, he
may dearaigne, i, maintaine the warranty over and fhall re- Dearaignment
coverin value over alfo-againft. his vouchor in the fame manner as del Garrany.
before. ’ Ruid.
ENE. 134 Or the warrantee to whom the warranty is made or his heires
Cofuper ~ May at any time before they be impleaded for the land if they
Lisot.  will bring a warrantia Charte upon the warranty inthe deed a- wamania charte.
geinlt the warrantor or 'his heires, and hereby all the land  Ruid.
the heire of.the warrantor hath by defcent from the Anceftor
that made the warranty atthe time of cthis wric brought fhall
N 4 be

Recovery in va-

lue. Quid,

Sequatny [ub fm;'
periculo, Luid,
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be bound and charged with the warranty into whofe hands fo-
ever it goe afterwards, fo that ifthe land warranted -be afterre-
covered from the warrantee he.fhall recover {fo much land over

. againe of the other land of the heire of the warrantor or of

the warrantor himfelfe if he be ‘living.. And albeit thé war-

‘rantee or his heires doe recover in this writ .yet he may after

upon occafion vouch the warrantor or his heires notwithftan-
ding. And herein obferve it is good policy if a2 man fufped
any thing to bring this writ of Warrantia Charte betimes, becanfe
it binds all the land of the warrantor from the time of the writ
brought and not any of his other lands he had before that time

The words Dedi ¢~ conceffi, or Dedi only in a feoflement doe
make a warranty when an eftate of franketenement or inheritance
doth paffe by the deed. But the word Concefi only, or Demifi ¢5-
conceffi, doe not make fuch a warranty. .. And by force of the
Statute of Bigamis chap. 6. Dedi is made an exprefle warranty

~ during the life of the feoffor. .

5. Towhat things
a warranty may
be annexed and
extended, And to
what not, And
how.

The word, Warrantizo, or warrant is the only apt and effeu-

all word to make an exprefle warranty or.a warranty . in deed,

and therefore this word only is ufed in fines... And the words
Defendo, ot Acquieto, albeit they be commonly ufed indeeds,
yet of themfelves without the other will not make a warranty.
If a man by dced doth grant to warrant land to 7 S and his
heires, and the warrantor doth not bind his heires ‘to the war-
ranty ; or dothnetwarrantto 7 § and.hisheiresbutto 7 Sonly;
or doth warrant to L § and his affignes and not to 7 § and
his heires; or doth bind himfelfe and his heires to warrant the

Jand, buc doth not fay how long, nor againft whom; thefe are
‘good warranties, but how they fhall be taken fee afterwards,

A warranty in deed may be annexed to eftates of inheritance
or freehold, and that not only of corporeall chings which paffe
by livery, as houfes, linds, and the like, but al{o of incorporeall
things which lie in granc, as Advowfons, Rents, Commons
Eftovers, and the like which iffue out of lands or tenements,ané
that pot only to inheritances in effe but-alfo to fuch as are newly
ereated, as aman ({ome fay) may grantarent &c. de #o0vo out of
hand for life, in taile, or in tee,with warranty. So a warranty in
law may extend to a rent newly created, and therefore if fucha
rent be granted in exchange for an acre of land ; this Exchange

and warranty thereunto annexed is good., But a warranty may '

not be annexed to aneftate or leafe foryears, albeit it be a leafe
of onc thoufand years, nor to-any other.chattell, and therefose in
all a&tions the which Ieflce far years may have as trefpaffe &c.a
warranty cannot be pleaded in barre. .

A
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Co. fuper A warranty may be made upon any kind of conveyance, as upon

lina7e  fines, feoffments, gifts, &c. allo a warranty may be made by and

Se@.738.  upon releafes and confirmations made to the tenant of the land, al-

7457°%  beit he that makes the releafe or confirmation hath no right to the
land, &c. Andyet fome fay, thatbya releafe or confirmation
where there isno eftate created, or tranfmutation of the pofleffi-
on,a warranty cannot be made to the affignee.  Butif 4 be feifed
of land infee, and B doth releafe to him, or doth confirm his eftate
in fee with warranty to him, his heirs, and affignes; in this cafe all
men agree this warranty to be good ; and fo alfo it feemsit isin
the cafc laft before,and that boch the party himfelf,and the affignce
may vouch, \ :

Co. fuper A warranty in Law may be good in his creation, albeit it be made

Liee. 384 without deed, for if a man by his laft Will and Teftament devife

3% " lands to another man for life, or in tail rendring rent; to this e-
ftate thereis a warranty in Law annexed.

Cofiper The words Dedi ¢ conceffi, or Dedi onely in a feoffment, make a

F.NB1i4. good warranty inLaw, Buc the word Conceffi onely in fine or

Cot.80.  feoffment,doth not make awarranty in law. And albeit there be
an cxprefle warranty in the deed, yet this doth not take away the
implied warranty of the Law.  And this warranty in Law by Dedi
¢ Conceffi, ox by Dedi onely , is a gencrall warranty during che life

. ofthefeoffor.

Co. fuper Every partition and exchange impliethin it, and hath annexed

Wi toit afpeciall warranty in Law, and how it fhall bar and be exten-
ded fec in Exchange, C

Co.4. 80. Every tenure by homage Aunceftrel, ;. where a tenant and his
Aunceftors have held land of a Lord, and his Aunceltors time out of
mind by homage_hath a warranty in Law annexed to it by which
the Lord isbound to warrant it to the tenant and his heirs.

Co. fuper - 1fone makea gift in tail or leafe for life of land by deed or with-

Litc.334. out deed referving a tent, orofa rent-fervice by deed ; in thefe
cafes there is annexed an implied warranty againft the doner or
lefor, his beirs and aflignes,

Co. fuper When dower is afligned to a woman, there is a warranty in Law

Li384.  included, whichis that the tenant in dower being impleaded, thalt
vouch and recover invajue a third part of the two parts whereof
{he is dowable. .

Co. ?gf And this warranty in Law is of the nature of a lineall warranty,

and {hall bind as a lineall warranty onely, for it dotl never barre
any collateralltitle. And hence it is, thac this warrantyand aflets
in fome cafes is a good bar, as if tenant in tail exchange for -other
lands which are defcended.to the iffue, and he hathaccepted of
them,or if not,that other lands are defcended to him. Burif tenant
in tail of lands make a gift in tail or leafe for life rendring rent and

die;
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die; in thiscafe thisis no bar. And yet if other aflets in fee imple
defcend, this warranty in Law and afletsis a good bar.

To every good warranty in deed that muft barre and binde thefe
things are requifite , 1. Thatthe perfon that deth warrant, beea
peefon able, for if an infant make a feoffment in fec of land , and
thereby doth binde him and his heirs to warrant the land ; in this
cafe albeit the feoffement bee onely voidable, yet the warranty is
void. 2. That the warranty be made by deed in writing, forif a
man make a feoffement by word , and by word binde him and his
heirs to warrant theland ; this isnot 2 good warranty, Soif a
man give lands to another by his laft Will, and thereby binde him
and his heires ta warrant it ; this warranty albeit the Will bee in
writing is.void. 3. That there be fome eftate to which the war-

ranty is annexed,chat may fupport it, forifone covenantto war- ;

gant land to anotherand make him no eftate; or make him an e~
ftate that is not good, and covenant to warrant the thing gran-
ted ; in thefe cafes the warranty is void, 4, That the eftate to
which the warranty is annexed, bee fuchan eftate as is able to fup-
port it, and therefore that it bea leafefor life at the leaft,for if one
make a leafe for years of land, and bind himfelfe and his heires to
warrant the land; thisis no good warranty , neither will it have
the effe of a warranty : but this may amount to a covenant on
which ana@ion of covenant may be bronght. 5. That the war~
tanty defcend upon him that is heir of the whole bloud by the com-
mon Law to him that made the warranty, and not upon another:
for if tenant in tail in Burrough Englith (where by cuftome the
youngeft fon is to inherit) difcentinue.the tail , and have iffue two
fons, and the Vncle releafe to the difcontinuee with warranty and
dieth; this is no good warranty to binde the fonne. So ifin this
cafe tenant in taile difcontinue the taile with warranty &c. ha-
vingtwo fonnes, and die feifed of other lands in the fame Bur-
rough in fee fimple, to the valne of the landsin taile; the youn-
ger fonne is not barred by this warranty, So if one give his land
to the eldeft fonne, and the heires males of his body, the remain-
der to the fecond fonne,&c; and the eldeft fonne doth alien with
warnanty having iffoc a daughter and die; this is no good war-
ranty to barre the fecond fonne. So if tenant in taile have if-
fue two danghters by divers venters and die, and they enter and a
{tranger doth diffeife.them , and one of them doth releafe all her

right , and binde her and her heires to warrant it ; in this cafe the-

warranty is not good to barre the fifter - but if they had beene by

one venter contra.  Soif two brothersbe by demy venters, and~

the eldeft doth releafe with warranty to the diffeifor of the uncle,
and dieth without iffue, and the younger dieth; this isno good
warranty tobarre the younger brother, for a warrancy muft ever-

more
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more defcerd upon him that is heire at the Common Law to him
that made it, 6. That he that is heir doe continue to be fo, and
that neither the defcent of the title nor the watranty be interrup-
ted, for if onebinde him and his heires to warrant, and afceris
attainted of treafon or felony, and die; this warranty doth not
binde his heire. So if tenant in taile be diffeifed, and after re-
feafe to the diflcifor with warranty, and after che tenant in taile
is attainted of felony, and hach iffue and die 5 this warranty will
not bind the ifue. 7. That the eftate of frechold thatis to bee

barred be put to a right before or at the time of the warranty made, .
and chat he to whom the warranty doth defcend, have then buc -~

a right to the land , for a warranty will not barre any eftate of
freehold or inheritance in effe in pofleffion, reverfion, or remainder,
that is not difplaced and put to a right before or at the time of
the warranty made, though after at the time of the defcent of the
warranty , the eftate of frechold or inheritance be difplaced and
devefted. And therefore if there be father and fon, and the fonne
hath a rent-fervice,fuit to a mill, rent-charge, rent-feck, common
of pafture, or other profit apprender out of land of the father,
and the father maketh a feoffment in fee with warranty and dieth;
this fhall not barre the fonne cf the rent, common, &c. And al-
beit the fonne after the feoffement with warranty and before the
death of the father had been difleifed, and fo beirg out of poffeffi-
on the warranty had defecended upon him, yet this warranty
thould not binde him.  So ifmy collaterall Aunceftor releafe to
my tenant for life with warranty and die, and this warranty de-
{cend upon me; this fhall not binde my reverfion or remainder.But.
if in the café before the fonne be difeifed of the rent &c. and
affirme himfelfe to be diffeifed by the bringing of an Affife ( for
otherwife ke (hall not be faid to be out of pofleffion of a rent, or

the like) and after the father doth releafe with warranty and die 3

# this cafe the collaterall warranty (hall bimde and barre the fon
of his rent &¢c. And if in the laft cafe my tenant for life be diffei-
fedy and my Aunceftor doth releafe to the diffeifor with warran-
tyand die ; thisis a good warranty to barre and bind me.. 8 That
the warranty doe take effe@in the life time of the Aunceftor, and
that he be bound by it, for the heire fhall never be bound by an:
exprefle warranty, but where the Aunceftor was bound by the
fame warranty, and therefore a warranty made by Will is void.

9. That the heire claim in the fame right that the Annceftor doth,

for if one bee a fuceeflor oncly in cafe of a corperation, hee fthail
not be bound by the warranty of a naturall Aunceftor. 1o, That.
the heige that is to be barred by the warranty be of foll age atthe
time of the fall of the warranty, for if my Aunceftor make a feoff-
ment , or a reléafe with warranty , and at this time I am within

485
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age, and afcer he die, and the warranty defcend vpon mee within
age ; this warranty fhall not bind me : but if Ibecome of age af-
ter the warranty of my Aunceftor, and before his death; in this
cafe the warranty may barre mee, And in the firlt cafe it will
barre me alfo, whiles 1tis in force; but Imay by my entry avoid
it, And the fame Law is of a woman covert, And yet if the en-
try of an infant or a woman covert be not lawful when the warran-
tie doth defcend ; in this cafe the warrantie fhall binde them as
well as any other, for fuch a warrantic cannot be avoided but
by entrie and avoiding the eftate. And where the husband is
within age at the time of the defcent of a warranty to his wife,
and the entrie of the wife is taken away, there the warranty fhall
bind the wife,

If lands begiven to A for life, and after tothe nest heir male
of .4, and the heires males of the body of that heire male, and A4
havingiflue B,makesafeoffment of the land with warrantie to 7 §;
this isa good warrantie and a barre to the iffue, for 2 man may
be barred of his right by a warrantie which hee could never avoid;
as where leflee for life is diffeifed, and a collaterall Aunceftor of
the leflor doth releafe to the diffeifor with warrantie and die, and
this doth defcend upon the lefflor; by this be is barred.

. -A warrantie made for life or in taile is good, and fhall binde
for fo long onely, as if tenant in taile of land let it for life the re-
mainder to another in fee, and a collaterall Aunceftor doth con-
firme the eftate of the tenant for life and die, and the tenant in

taile hath iffue; chis is a barre to the iffue during the life of the te--

nant for life, And in thiscafe upon a voncher the IECOVELY In Vaa
lue fhall be put for life onely. S

If one makea gift in taile and grant to warrant the land given
according to the gift ; this warrantie is good no longer then
the eftate doth laft. And no warrantie that a donor can make in
this cafe can bar him of the land if the donee die without iffue,and
the eftatc determine, ‘ , :

And where a warranty doth bar it is entire and doth extend to
2ll the land, andto all perfons, upon whom it dothdefcend, and
isa barre of all the right that every one of them hath in the land, fo
that if they have all right jointly or feverally, or one onely hath all
the right and the reft none, hethat hath the righe is barred. And
theretore if lands be given to 4, and the heirs of his body and for
wane of fuch iffue to E his filter and the heirs of her body , and 4
doth make a feoffment with warrantie, and die wichout iffe ha-
ving two filters £ and S; thisisa bar to E for the whole albeit the
warranty defcend on her and anothers - '

If there be tenant for life,the remainder to his fonne and heire
apparant in taile, and the father doth a feoffement in fee with

. warrantie
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warrantie and dieth ; in this cafe this is a good warrantie, and
will bar the fon albeit it be made of purpofe to bar him. But if by
agreement and covin between him and A and B, he make a leafe
to A who makes a feoffment in fee to B, to whom the father doth
releafe with warrantie, thinking by a collaterall warrantie to bar
hisfon ; thisis no bar, for this warrantie began by diffeilin : And
if in the firft cafe the fon doth enter in the life time of the father up-
onthe fand he doth avoid the warrantie, A

1f the father bee tenant for life, the remainder to the next heire
male of the father, ' and to the heires males of the body of fuch
next heire male, and the father makes a feoffment to 7 § with war-
rantie and dieth ; it feems this warrantic is a good bar to the heir;.
and in this cafe the heir cannot enter in the life time of his father,
for he cannot be heire male unto his father nntill his fathers death,

Iftenant for life make a feoffement with warrantie , or be dif-
feifed, and releafe with warrantie, and he in reverfion being heis
to the tenant for life doth not enter, but fuffer the leflce for
life to die, and thereby the warrantie to falt and defcend upon
him;in this cafe this warrantie generally isa bar without any afsets.
But if hee that doth fo alien, &c, bee tenant by the courtefic,
this is no batre to the heire without aflets in fee fimple from
the tenant by the curtefie, and then it is a barre for fo much,
And if the heire for want of this aflets at the time doth recover
the land from his mother, and after afsets doth defcend from the
father ; in this cafe che tenant fhall recover the fame land of the
mother againe. And if fhe that doth fo alien, &c. to be tenant fop
life of the inheritance or purchafe of her deceafed husband, or
given unto her by any of the Aunceftors of her husband , or by
any other perfon feifed to the nfe of her husband, or of any of
his Avnceftors 5 in this cafe her alienation, releafe, or confirma-
tion with warrantie {hall not binde the heire whether hee have
affets ornot. But if a man convey lands to the ufe of himfelfe
B his wife, and the heirs of his body, and they have iffue
C, and the father dieth, and C diffeifeth his mother, or gettetha
feoffement from a difleifor, and then fuffereth a recovery with
a fingle voucher, and afeer the wife doth releafe to the recoveres
with warrantie; in this cafe the warrantie is- a barre to the iffue,
and not void by the Statute of x3 H.7.

If the husband that is feifed of landsin the right of his wife le~
vy a fine or maketh a feoffment in fee with warranty, and the wife
dicth, and then the husband dieth ; this warranty fhall not binde-
the heire of the wite without aflets of other land in fee fimple from
the facher, albeit he benot tenant by the courtefie, buc it isbe-
fore her death that he doth make the eftate and the warranty. But a
Fine levied by the husband and wifc . in this cafs is a good barte
the heir.. If
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If tenant in taile that is in of another eftate, 5. either by diffeifin,
or by the feoffment of a diffeifor, doth fuffer a common recovery,

and 2 collaterall Aunceftor of the tenant in taile doth releafe with

warrantie to the recoverer, and after the recoverer doth make a
feoffment to ufes execured by the Statuteof 27 H. 8, and after the
collaterall Aunceftor dieth ; inthis cafe albeit the eftate of the land
be transferred in the poft before the defcent of the warrantie, yee
it fhalibinde. So if hee to whom the warrantie is made fuffer a
comipon recovery , and after the Annceftor dieth. But if tenant
in dower enfeoffe a villain with warranty , and the Lord of the
villain enter into the land before the defcent of the warrantie, and
after the woman dieth; this warrantie fhall not binde the right of
the heir. So if a collaterall warrantie be made toa baftard and
his heirs, and living, the Aunceftor the Baftard dieth without if-
fue, and the Lord. by efcheat doth enter, and after the Aunceftor
dieth; this warrantic{hall not binde.

A collaterall warrantiec may defcend upon an iffue in taile be-
fore the right defcend, and yet be good with this difference, that
the right be in effe in fome of the Aunceftors of the heir at the time
of the defcent of the warranty, as if tenant in taile difcontinue the
taile in fee, and the difcontinuee is diffeifed , and the brother of
the tenant in taile releafeth all his right &c. to the diffeifor with
warrantie,and dieth without iffue, and the tenant in taile hath if-
fue and dieth; in this cafethe iffue is barred. But otherwife it is
where the right is notin effein the heir or any of his Aunceftors at
the time of the fall of the warrantie, asif Lord and tenant be, and
the tenant make a feoffment in fee with warrantie , and after the
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feoffee doth purchafe the Seigniory, and after the tenant doth |

ceafe ; in this cafe the Lord fhall have a Ceflavit s for a warrantie
doth never bar any. right that doth commence after the warrantie,
If the cafe be fo that if no fuch warranty. had beene made by
the father-or other Aunceftor, the right of thelands or tene-
ments fo warranted;, had or might have defcended or come from
the fame Aunceftor, and that from and by him that made the
fame warranty , fuch a warrantie is a lineall warrantie, As
if a man bee feifed in fee of land , and make a feoffment of it
to another, and binde him and his heires to warrant the land,
and hath iffuc and die, and the warrantie doth defcend upon the
iflue; thisis a lineall warrantie, for that if none fuch had been,
the right of the land had defcended to him as heire to his father,
and he muit have made hisdefcent by him. And if there be grand-
father, father and fon , and the grandfacher be diffeifed, and the.
father releafe to the diffeifor being in pofleffion with warrancy
&c, and dieth, and after the grandfather dieth ; thisis alineall
warrantic te the fon, and albeit in chis cafe the warrantie defcend
before
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LiSe&. before the right, yetitisa good bar. And if there be twobro-
7o7 thers, and the father is diffeifed » and theeldeft brothier doth re-

leafe with warranty, and die without iffue, 2nd after the father

dievh, and the warcantie doth defcend to the younger fonne ; this

Co.66,67. is alineall warrantie tohim. And if fands be givento 4 for life,
the remainder to his right heives, and hee doth make a feoffment

with warrantte and die ; this is but a lineall warrantie. And if

two parcenours be, and the eldelt enter into all the land to her

owne ufc, and then doth make a feoffinent with warrantie and

dieth without iflue ; this as to her owne part isa lineall warrantie,

Co.8.5% s but as toherfifters part isacollaterall warrantie, And in every
of the  cafe where one doth demand an eftate taile, if any Auncefter of
Yo it the iffie in taile, whether he had poffeffion of the'land or not;
’ hath madea warrantie, and if cthe iffve, that were to bring a writ

of Formedon , may or might have by poffibility by fome matter

that might have been done conveyed to himfelf a title by force of

the gift by him that made che warrantie ; this is a lineall warran-

tie. As if a manbe feifed of land of an eftate taile to him and the

heirs of his body begotten, and make a fcoffment of it, and bind

him and his heirs to warrant it, and hath iflue and dieth; this war-

LitSek.  rantie defcending upon the iffue is a lineall warrantie. And if lands
719 be given to one and the heirs males of his body , and for want of
fuch iffue to the heires females of his body, and the donee doth:

make a feoffment with warrantie, and hath iffue a fonne and 2
daughter and dieth; this warrantie is lineall to the fonne, and if

the fonne die without iffue- male, it is a lineall warrantie from

the father to the daughter. But if the brothér in his life time

releafe to the difcontinuee 8&c. with warrantie &c. and after di--

eth without iffie ; this is a collaterall warranty to the daughter..

nimSed.  If lands bee given to the husband and wife, and the heires of their
71 two bodies engendred, and they have iffue, and the husband dif-
continue and die, and after the wife doth releafe with warranatie

Cofuper  and die; thisisa lineall warrantie. And if lands be given to a
Litt 375+ man and a2 woman unmaried , and che heirs of their two bodies,
and they intermaty , and are diffeifed, and the husband doth re~

leafe with warrantie and dieth, and after the wife dieth ; thisisa

Liee.Se&  lineall warrantie to the iffue for all the land. And iftenant in taile
78 have iffue theee fonsand difcontinue, and the middle brother doth
releafe with warrantie, and die without iffue, and after the father

dieth, and after the elder brother dieth without'iflue , fo that the
watrantie doth defcend to the younger brother; this is a lineall
warrantie tohim. And if a father gwe land to his eldeft fon and

the heirs males of hisbody,8&c. the remainder to the fecond fonne,.

&c. if the eldeRt fon alienin fee with warrantie, &c. and hathif=

fue female, and dieth-without iffiie male;. thisis a lineall warrantie

tor
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to thefecond fonne: Andinall chefe cafes of a lineall warrantie if ;ft‘r- Sed;
the right of the eftate tobe barred bee the right of an eftate in Dod’a s
fee fimple, it is a barre without any affets; for the mleis, That (5*,.55.
as te him that demandeth fee (imple by any of his Aunceltors, ~
he fhall bee barred and bound by a lineall warrantie that doth
defcend upon him, unlefle hee bee reftrained by fome Statute,
But it doth not binde the right of an eftate in fee taile without
affets , for inthat cafe the rule is, That asto him that demane
deth fee taile by writ of Formedon in the Defcendor, he fhal not
. bee barred by a lincall warrantie, unleffe he hath affets by de-
fcent in fee fimple of other land from the fame Aunceftor that
made the warrantie; and then it is a barre for fo much onely as
doth defcend to him no-more.  And yet if the iffue in taile doe co. fuper
alien the affets defcended and die ; in chis cafe the iffue of that if- Liws39s.
fue is not barred by this warrantie and affets. Bat if the iffue to
whom the warrantie doth defcend, bring his writ of Formedon,
and is barred by judgement by reafon of the warrantie and af-
fets ; in this cafe albeit he alien the affets afterwards, yet the e-
ftate taile is barred for ever.
o.Whatfhall bee  If cenant for life do alien in fee with warrantie, or be diffeifed & co.1.¢y.
faid a collaterall yeleafe to the diffeifor with warrantie and die, and the warrantie Lz,
‘!"":;:afﬁg"aa;f defcend on him in reverfion or remainder; thisisa collaterall war- gay.
santy fhall bar, santie.So if the leflee for life be diffeifed,and a collaterall Aunceftor
.of him in reverfion releafe with warrantie and die , and the war-
rantie defcend on him in reverfion; this is a collaterall warran-
tie, for that is collaterall which is collaterall.-to the title of the Lit. sea.
land. And if a man feifed of lands in fee have iffue two fonnes, 707 Dot
and the father dieth , and the younger fonne doth enter, and & 15
doth alien the land with warrantie, and die without iffue ; this is
now a collaterall warrantie cthat is defcended on the elder bro-
ther.  Andif a fonne bee diffeifed of his own land, and bring an 21 Hy.e
Affife, and after the father doth releafe to the difseifor with war-
«ranty and dieth ; this warrantie that doth defcend to the fonne is
a collaterall warrantie.  And if a father difseife his fon of the land Litt.Se8.
e hath of his own purchafe without any intent to alien afterwards 7°* *
and to barre his fonne, and after he doth make a feoffment with
warrantie and die before the entrie of his fonne, fo that the war.
rantie doth defcend ; this is a collaterall warrantie: If there bee Lite Set
father and two fonnes, and the father is difseifed, and the youn- 7
ger fonne doth releafe with warrantie to the difseifor and die”
without iffue, and then the father dieth ; in this cafe the warran-
tie. now defcended isa collaterall warrantie. If a leafe be made Co fiper
for life to the father, the remainder to his next heir, and the fa- L%
ther is difseifed and doth releafe with warrantie and dieth ; this is

a collaterall warrantie to the heire, And if the husband difcon-
: tinue
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tinue the right of his wife, and an Aunceltor collaterall to the wife
to whom fhe is heir doth releafe with warranty and die, and after
the husband dieth ; this is a collaterall warranty and a bar to her.
And in every cafe where a man doth demand an eftate raile by a
writ of Formedon, if any Aunceftor of the iffue in rail which hath
or hath not pofleflion maketha warranty, and che iffue chatis de-
mandant cannot by any poflibility that may be done convey to him
atitle by force of the gitt from and by him that made the warranty;
this is a collaterall warranty, as if tenant in taile difcontinue the
taile and die, having iffue,, and the uncle of the iffue doth releafe
with warcanty to the difcontinuee, and die without iffue, fo that
the warranty doth defcend on the iflue in taile; thisisa collaterall
warranty. So if fuch a difcontinuee make a feoffment in fee, orbe
difleifed, and theuncle releafe with warranty to the diffeifor, or
feoffee, and die without iffue , and the warranty doth defcend on
the iffuc; thisisa collaterall warranty. Ifa tenant in taile have
three fons, and difcontinue the tailin fee, and the middle brother
doth releafe to the difcontinuee with warranty, and after the te-
nant in taile dieth ; thisisa collaterall warranty to the elder bro-
ther. If onehave iffue three fonnes, and giveth land to the eldcft,
and the heirs of his body, and for want of fuch iffue to the middle,
and the heirs of his body, the remainder to the third, and the heires

of his body , and the eldeft doth difcontinue the taile in fee with’

warranty, and die without iflue ; thisis collaterall to the middle
fonne, Inthe fame manner itis in cafe where the middle fonne
hath the fame land by force of the fame remainder, becaufe his el-
der brother made no difcontuance but died without iffue of his
body, and after the middle brother doth make a difcontinuance
with warranty, &c. and dieth without iffue; thisis a collaterall
warranty to the youngeft fonne. And in this cafe if any of the
fonnes be diffeifed, and the father thac made the gift ,&ce re-
leafeth to the diffleifor all his right with warranty ; this is a
collaterall warranty to that fon upon whom the warranty doth
defcend. If lands be given to 4, and the heirs of his body, and
for want of fuch iffue to E, his fifter and the heires of herbody,
and A doth make a feoffement with warranty, and die withount
iffue, having two filters E and § ; thisisa collaterall warranty to
E; 1f lands be given to a man and the heires of his body be-
gotten, who taketha wife and hath iffue a fon by her, and the
husband doth difcontinue the taile in fee and dieth, and afcer
the wife doth releafe to the difcontinuee with warranty and dieth,
and the warranty doth defcend to the fonne ; this is-collaterall to
him. Iftenantin raile difcontinue the taile in fee , and the dif-
continuee is diffeifed, and the brother of the tenant in taile doth
releafe to the diffeifor with warranty in fee, and dieth without if-

O fue,
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fue, and the tenant in taile hath iffue and dieth; this is collaterall
asto the iffue. 1f tenant in tail have iffue two daughters, and die,
and the elder enter into all to her own ufe, & thereof make a feoff-
ment in fee with warranty, and die without iffue, this warranty as
to the other filters part is collaterall , but not asto her own, 1If
the husband and wife, tenants in fpeciall tail , have iffue a daugh-
ter, and the wife die, and the husband by a fecond wife have iffue
another daughter, and difcontinueth in fee and dieth, and a col-
laterall Aunceftor of the daughters releafe to the difcontinuee with
warranty and dieth, and the warranty defcend upon both the
daughters ; thisis a collaterall warranty to them. If lands be gi-
ven to one and the heirs males of his body, and for want of fuch
iffue to the heires females of hisbody, and the father die, and the
brother releafe with warranty, and die without iffue ; this is colla-
terall to the daughter. Iftenant in taile makea leafe for life , the
remainder to another in fee, and a collaterall Aunceftor doth con-
firm the eftace of tenant for life with warranty and die, and af-
ter the tenant in taile diehaving iffue ; thisisa good binding col-
laterall warranty during the eftacefor life.  And in all thefe and
fuch like cafes of a collaterall warranty , whether the right
bee the right of an eftate taile,; or theright of an eftate in fee
fimple that is to be barred, it is a bar without any affets, for in this
cafe the rule is, That a collaterall warranty is a barre to him that
demandeth fee imple, and alfo to him that demandeth fee taile
without any other defcent of lands in fec imple, fothat the heir

on whom the fame warranty is defcended, can never have the-

land fo warranted whiles the warranty doth continue in force,
but is bound thereby, except it be in fome fpeciall cafes reftrain-
ed by A& of Parliament, as where the husband alone during his
wives life, orafterher death, being tenant by the curtefie make-
a feoffement by fine or deed of hiswives land, which fhee hath
by defcent or purchafe, with warranty ; this will not barre her
heire without affets of other lands in fee fimple defcended from
the fame Aunceftor that made the warranty. Or where 2 wife
after her husbands death {hallalone or with her fucceeding hus-
band alien, releafe;confirm or difcontinue with warranty , the land
{he holdeth in dower or in taile of the gift of her former husband
or any of his Aunceftors ; this warranty is voidable and will not
binde with affets,

1f the fon purchafe land &c, andafterletitto his father or any
other Aunceltor for years,or ac will, and he by his deed doth in-
feoffe a ltranger, and that with warranty, and afterdieth, where-
by the warranty doth defcend upon the heire; this warrant
doth commence by diffeifin. So if tenant by Elegit, Statute

Merchant, Guardian in Chivalry, or Soccage, orbecanfe of Nur-.
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ture, maké a feoffement with warranty, and this warranty doth
defcend on his heir; this warranty doth commence by diffeifin,
So if one that hath no right at all enter into my land , and make
3 feoffement to another with warranty. So if one Coparcenor ene
ter into the whole land, and make afeoffement in fee with wac-
ranty ; this warranty as to the one moity doth begin by diffei-
fin. So iffather and fonne purchafe lands to them jointly &c.
and the father alien the whole to another with warranty &c. and
after the facher dieth; this warranty as to the one moity doth
beginne by difleifin, But if the purchafe bee to them two and
the heires of the fonne it is otherwife , for if the fonne enter in
the life time of the father, the warranty is avoided for all, but if
hee doe not enter, then as to the fathers moity it is a collate-
rall warranty, And if the purchafe be to the father and fon and
the heirs of the father, and the father alien with warranty &c.
in this cafe the warranty is good for the whole,
1f the father be tenant for life, the remainder to his fon and heir
in fee, and the father by covin and confent of purpofe to bar the
heir by a collaterall warranty maketh a leafe foryears, to the end
that the leflee fhould make a feoffement in fee that the fathier may
fefeafe to the feoffee with warranty, and all this is done accor-
dingly, and che father dieth, and the warranty dothdefcend to the
fonne; in this cafe the warranty fhall be faid to beginne by difs
feifin, Buc if the father in this cafe make a feoffement in fee with
warranty and die ; this is a good warranty to binde the fonne,
albeit it be done of purpofe to bar him. So if one brother make
a gift in taile to another, and theuncle doth diffeife the donee, and
infeoffcth another with warranty, the uncle dieth and the war-
ranty defcendeth on the donor, and then the donee dieth without
iffue; this warranty doth begin by diffeifin.  So if the father and
fon, and a third perfon be jointenants in fee, and the father ma-
keth a feoftment in fee of the whole, with warranty, and dieth,and
then the fonne dieth ; in this cafe asto the part of the third per-
fon, and to the partof the fonne , the warranty (hall be faid to
beginne by diffeifin, But releafes at this day by a tenant for
lifeto a diffeifor or any other without covin, albeit it bee o the
intent to barre him in revetfion {hall barre him, for intent with-
out covin and diffeifin fhall not avoid a warranty. And exam-
ples of warranties that doe begin by diffeifin, have thefe qualities:
1, That for the moft part the diffeifin is done immediately to the
heire that isbound by the warranty. 2. The warranty and dif-
feifin are fimul and femel.  Andyet if a man diffeife another with
intent to make a feoffment with warranty , albeic the feoffement
be made twenty years after the diffeifin, yetit fhallbe faid to bee
a warranty that doth beginne by diffaifin.  Bue in all thefe cafes
of warranties that doe beginne by diffeifin, this is the rule,That
: 2 they
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they are altogether void and without force as to all others but to
the parties themfelves that doe make them, and therefore they do
not barre or binde any others at all of their right thac have any.
And the fame Law is of a warranty that doch begin by abatemene
or intrufion ; that is, when an abatement or intrufion is made of
purpofe to make a feoffement in fee with warranty. And fo alfo
it is where the tenant dieth without heir, and an Aunceltor of the
Lord doth enter before the entry of the Lord , and make a feoffe-
ment in fee with warranty ; 1n this cafe this fhall not binde.the
Lord, becanfe it doth begin by wrong. :

1. How a wa-  All warranties in generall are favourably taken in Law , becaufe

ranty fhall beta-  they are part of mens affurances. Every warranty in Law is taken

ken, . for, and hath the effe@ of alineall warranty.

The warranty that is made by Dedi & Conceffi, or Dedi only ina ¢,
feoffement, is and fhall be taken for a generall warranty againf all 517, °
perfons to the feoffee and his heires, during the life of the feoffor
onely, albeic there beno fervice referved by the deed snor heir na-
med : but it {hall not extend to the aflignee of the feoffee. And
if there be any fervice referved on the deed, then it {hall extend a-
gainft the heir alfo,

The warranty in Law that is made upona gift in tail, or leafe for cos.9r.
life, rendringrent, isa fpeciall warranty againft the donor and f“sP““““'
leffor, and hisheirs and aflignes, fo that the donee or leflee may 3
vouch the grantor after the grant of the reyerfion, or the grantee
of the reverfion after the atturnment of the tenant at hisele@ion,

The warranty in Law that is made upon an Exchange,is fpecial in Co4121,
divers refpe@s, for it extendeth reciprocally to, and againft the 2‘?:‘“‘“
heires of both parties, and it doth exgénd only tothe fameland =~
thac is given in exchange and none other; and no ufe can be made
of it but by voucher, for no warrantia Carte doth lic upon it, So
alfo the warranty that is made in dower is taken to extend only to
the other two parts of the land.

The warranty in Law thae is made upon the tenare of Homage- co.fiper
Aunceftrel , extendeth reciprocally to the heires, and againft the M 3%+
heires of both parties. '

Ifa feoffement e made of land to three jointly, and the feoffors Co §.59-
doe warrant the land to the feoffees, and every of them; this war-
ranty {ball be joint and not feverall. Butif the eftate be feverall,
as if one grant white acre to A, and blacke acre to B, and grang u;
warrant the land to them, and either of them; in this cafe che war-
ranty {hall bf feverall,

Ifa man of full age, and an infant join ina feoffement wi -
ranty; this fhall be taken fora good warranty as to the wl:!cllzv?cfr ‘ff:f;g;’
him that is of full age and void for the infant, and net void in part
and good in pare. Co. funes

1f 2 man make a feoffment in fee,& bind his heirs birt not himfelf to Licz, 386

war-
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warranty 3 in thiscafe and by this his heirs {hall not be bound,and
it feems alfo that it will not binde the warrantor himfelfe. But if
a man binde himfelfe to warrant , and not his heirs by the feoffe-
ment ; in this cafe the feoffor himfelfe is bound to the warranty
but not his heirs, for it is a maxime of Law, That the heir (hall ne-
ver be bound to any expreffe warranty, but where the Aunceftour
was bound by the fame warranty. If one make a feoffment to B
and his heirs, and thereby doth grant to warrant the land, and
doth not fay to B and his heirs; yet this warranty {hall be taken to
extend to them. But if the feoffer doth grant to warrant the land

-to B, and doth not fay to his heires, this fhall not extend tc his

heirs. Andif in this cafe the warranty be to B and hisaffignes, it
fhall not extend to his heirs,neither fhall the affignees take advan-
tage of it after the death of B. And if the warranty be to B and his
heirs, and not to hisaffignes alfo; this {hall not extend to his af-
fignes. If one make a feoffment to 4, babendum to him and his heirs,
and binde himfelfe and his heirs to warrant the land iz forma predi-
&a;in this cafe the warranty (hall extend to the feoffee & his heirs.

- If one grant to warrant land to another and his heirs, and doth
not fay againft what perfons, this fhall be takenfor a generall war-
ranty againft all men,

.. If one make an eftate and grant to warrant theland , but doth
not {ay how long ; this fhall bee taken for as long as the eftate to
which the warranty is knit doth laft,

If a warranty be made againft any fpeciall perfons, it (hall ex-
tend to them and no further, and it {hall extend in all cafes for
and to all titles, and entries upon title ; and ic {hall not in any fuch
cafes extend to tortious and unlawfull entries.

If a man bee feifed of a rent-feck, iffuing out of the Manor of
Dale, and hee take a wife, and the husband doth releafe to the
terre-tenant , and warranteth tenementa predits and dieth; this
warranty {hall extend to the rent as well as to the land;and there-
foreif the wife fue for her thirds of the rent, the terre-tenant may
vouch the heire. And regularly the warranty doth extend to all
things ifluing out of the land, vz, to warrant it in the fame man-
ner and plight as it was in the hands of the feoffor , and hee fhall
vouch as of lands difcharged. And therefore if grantee of a rent
grant it tothe tenant of the Jand on condition, and the tenant
dothmake 4 feoffment of the land with warranty ; in this cafe the
warranty fhall not extend to the rent, albeit the feoffment be made
of the land difcharged of the rent. And if a2 woman have a rent-
charge in fee, and fhe doth intermary withthe tenant of the land,
and a {tranger doth releafe to the tenant of the Jand with warran-
ty; this warranty {hall not extend to barre any a&ion to be brough
after the death of the wife for the rent. But ifin this cafe the te-

O3 nant
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nant make a feoffment in fee with warranty and dieth, the feoffee
in acaisn vita brousht by the wife thall vonch as of lands difchar-
ged at the time of the warranty made. So if tenantin taile of a
rent-charge purchafe the land and make a feoffment with warranty
and the iffue bring a Formedon of the rent, the tenant fhall not
vouch,&c, v

All thofe that are parties to the warranty, 4. fuch asare named
in the deed regularly, {hall take advantage of the warranty; as if
one doth warrant land to another, his heires and affignes; in this
cafe both the heirs & the affigns may take advantage of it,and they

both may veuch, or rebut, or have a warrantin cartz 5 fo as they.

-come in-in privity of eftate, for otherwife the heire or affignes can-
not vouch, or have a Warrastia Carte, and yet he may rebut hot-
withftanding in divers cafes, But thofe that are not named for the
moft part fhall not take advantage of the warranty , and therefore
if land be warranted to 7 S,and not to him and his heirs, orto him
and his afligns, or to him,his heiresand afligns ; in thefe cafes nei-
ther the heire nor the affignee may vouch or have a warrantia
Carte; and yet in fome cafes where it is fo, the aflignee or tenant
of the land may rebut.

The warranty annexed to an Exchange, a Partition, by Deds,
and by homage Aunccftrell, doth alwayes goe in Privity, and
therefore an affignee in thefe cafes can take no advantage of it.
And yet in the cafes of Exchange,and Deds, an aflignee may rebut,
But the affignee of a leflee for life may take advantage ofthewar-
ranty in Law annexed to his eftate.

If one grant to warrant land to ancther,his heirs and affigns ; in
this cafe the heirs, oraffignes, heire of the affignee, or affignee of
the heirs of the feoffee, or affignees of affignees i infinitums, thall
take advantage of the warranty, And therefore if one infeoffe
I S to have and to hold to him, his heires and affignes, and war-
rant the land to him,his heires and affignes, and 4 doth infeoffe
B and his heires, and B dieth; in this cafe the heire of B fhall
vouch as aflignee to 4. Andif one infeoffe Aand B, Habendum
to them and their heires, and warrant the land to them, their heirs
and aflignes,and 4 dies and B doth furvive and die, and his hcire
infeoffe C; in this cafe C {hall take advantage of this warranty as
aflignee. If one infeoffe 4 with warranty to him, his heirs and
aflignes, and 4 doth infeoffe B, and B doth reinfeoffe A; in this
ea_fe neither .4 or his affignes fhall ever take any advantage of
thiswarranty,  And yetif B infeoffe the heire of .4, he may take
advantage of the warranty.

Ifone make a feoffment by deed with warranty to the feoffee,his
heirs and affigaes, and the feoffee doth make a feoffment over to a-
nother by word without deed ; in this cafe the fecond feoffee fhall

have
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have all the advantage of this warranty, for an affignee by word
{hall have the fame advantage that an affignee by deed fhall have.

If a feoffment be made with warranty to a man and his heirs and
affignes, and he make a gift in tail the remainder in fee, and the
donee make afeoffement in fee; this feoffee fhall not vouch as
affignee , but he muft vouch his donor upon the warranty in Law ;
and yet he may rebur.

If lands be givento two brethren in fee fimple, with warranty
to the eldeft and his heirs, and the eldeft die without iffue ; in this
cafe albeit the otherbrother be his heire, yet he fhall have no ad-
vantage at all by the warranty, becaufe he comes inabove the
warranty, But generally all that claime under the warranty f{hall
take advantage thercof by way of rebutter, albeit they can take
po other advantage by i,

If one make a feofiment to two their heirs and affigns , and one
of them doth make a feoffment in fee ,_this feoffee in this cafe {hall
not take advantage as aflignee,

An affignee of part of the land fhall take advantage of a warran-
ty, as if 2 man make a feoffment of two acres with warranty to
him, his heirs and affigns, and the feoffee doth make a feoffment
of one acre of it to another; in this cafe the fecond feoffee fhall take
advantage of the warranty as aflignee, And therefore herein there
isa difference between the whole eftate-in part, and pare of the
eftate in the whole or in any part, for ifa man have a warranty to
him , his heirs and affigns, and he make a leafe for life, or gift in
tail ; in thefe cafes the Ieflee or donee (hall not take advantage
of the warranty as aflignes: but they may vouch the lefloror donor
upon the warranty in Law. Butif a leafe for life bee made the re-
mainder in fee; fuch a leflee may vouch as aflignee upon the firlt
warranty. If the father have afeoffment made to him and his heirs
with warranty , and he make a feoffment to his fon and heire with
warranty ; in this cafe the fon may take advantage of the firlt war-
ranty after his fathers death, ‘If a man infeoffc a woman with war-
ranty, and they intermary and are impleaded,and upon the defanle
of the husband the wife is received ; in this cafe fhe may vonch her
husband. Et fic ¢ converfo. If a woman infeoffe 2 man with war-
ranty, and they intermary and are impleaded ; the husband in this
cafe fhall vouch himfelf and the wife.

He that comes into the land meerly by ac of Law in the poft, as
the Lord by Efchear, or the like, fhall never take advantage of a
warranty, and therefore if tenant in dower infeoffe a villain with
warranty , and the Lord of the villaine enter; or a feoffment
bee to a baftard with warranty, and hee die without iffue, and
the Lord enter by, Efcheat; in thefe cafes the Lord fhall never
take advantage of thefe warranties. But otherwife it is where a

04 man

192



]

Oy

A Warranty, Cap.2.

min comes to the land by limitation of ufe or a common recove-
1y, which is by the a& of the party, forif tenant in taile being
in of another eftate, 7. by difleifin, or feoffement of a difleifor
fuffer a common recovery, and a collaterall Aunceftor of the te-
pant in taile doth realeafe with warranty to the fecoveror, and
after the recoveror doth make a feoffment to ufes which are exe-
cuted by the Statute of 27 H.8. and after the collaterall Aunce-
ftor dieth ; in this cafe the terre-tenants may take advantage of
the warranty by way of rebutter , albeit the eltate be transferred
in the poft, So if hee to whom the warranty is made, fuffer a
common recovery, and afterthe Aunceftor dieth ; the recoveror
may take advantage of this warranty by way of rebutter, for any
man that hath the poffeflion of land, albeit he have no deed to
{hew how he came by the poffeflion of it, or how heis affignee,
may rebut the demandant, and fo barre him and defend his owne
poffelion; And therefore the tenant by the curtefie, donee in
taile that is in of another eftate, an affignee by force of a warranty'
made to a man and his heirs, feoffce of a donee in taile may rebut
and bar the demandant by the warranty.

If one infeoffe another of an acre of ground with warranty,

" and hath iffue two fons, and dieth feifed of another acre of land

of the nature of Burrough Englifh; in this cafe albeit the warran-
ty defcend upon the eldeft fonne onely, yet both the fonres may
be vouched. And fo alfo it is of heires in Gavelkind ; the eldeit
fhall be vouched asheire to the warranty , and the reft in refpe®
of the inheritance. And in like fort the heire at the Common law,
and the heire of the part of the mother fhall bee vouched, or the
heire at the Common law may bee vouched alone at the ele@ion
of the tenant. And in like fort the heire ac the Common law fhall
be vouched with the heire in Burrongh Englith, And fo alfo a ba-
ftard fhall be vouched with a mmlier. -And if 2 man die feifed of
tertain lands in fee, having ifflue a fonne and a daughter by one
venter, and a fonne by another, and the eldeft fonne entreth and
dieth, and the land doth defcend to the filter; inthis cafe the
warranty doth defcend on the fon, and he may be vouched as heir,
and the fifter alfo may be vouched as heir to the land.

If two make a feoffment with warranty, and the one die; the
furvivor (hallnot be charged alone with the warranty, but the heir
ofhim that is dead fhall be charged alfo, And iftwo be bound to
warrant land, and both of them dfe; the heires of both of them
ought to be vouched, and thallbe equally charged. And if the heir
be vouched in the ward of three feveralt perions, the one of them
onely {halk not be charged,but they thall be charged equally.

If a woman an heir of the diffeifor, infeoff me with warranty, & af-
ser {he is maried to the diffeifee;in this cafe Emay take advantage of
this
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thiswarranty againft the diffeifee, and rebut him npon it if he fue
me for the land. So ifthe husband and wife fue me for the land of
his wife, and Thave a warranty of a collaterall Aunceltor of the
husbands defcended to him ; in this cafe I may make ufe of this to
barre the husband and wife.

A warranty lineall or collaterall may be defeated, determined or
avoided in all or in part. And chisis fometimes by matter in law,
and fometimes by matter in deed,

If the eftate to which the warraney is annexed be gone the war-
ranty annexed thereunto is gone alfo. And therefore if an eftate
tail towhich a waranty isannexed be {pent,the warranty is determi-
ned. And ifa man make a gift in taile with warranty, and after the
donee doth make a feoffment and die without ifflue ; the warranty
is gone. So if tenantin taile difcontinue the taile and-the difconti-
nuee be diflcifed, or make a feoffment on condition, and a colla-
teral aunceftor of the iffue releafe tothe diffeifor or feoffee on tondi-
tion, with warranty, and after the difcontinuee doth enterupon
the diffeifor, or on the feoffee for the condition broken; in thefe
€afesthe warranty made by the collaterall aunceftor is gone. So if
aSeigniory be granted with warranty, and the temancy efcheat fo
that the Seigniory is extinct ; hereby alfo the warranty 1s defeated.
Soif a collaterall Annceftor heretofore had releafed with warranty,
and then had entred into Religion ; this warranty had bound,but
if after he had been dedraigned the warranty had been defeated.

If the father make a feoffment to his fonne and heire apparant
with warranty and die, fo that the warranty doth defcend upon
the fonne ; hereby the warranty is gone, And yet if a feoffment
be madetoa manand his heires, and he dieth leaving iflue daugh=-
ters; in this cafe the warranty fhall be divided and is not de-
termined. '

If tenant in taile doth make a feoffment to his Uncle, and aftes
the Uncle doth make a feoffment in fee with warranty &c. to ano-
ther, and after the feoffee ofthe Uncle doth reinfeoffe againe the
Uncle, and after the Uncle dothinfeoffe a ftranger in fee withont
warranty and dieth without iffue, and the tenant in taile dieth ;.
hereby the warranty made to the firfl feoffee is defeated. So ifche
Uncle make the warranty to the feoffeehis heiresand affignes, and
take backe an eftate in fee -and after doth infeoffe another. Butif
one make a feofiment with warranty to the feoffee,his-heires and
afflignes,and the feoffee doth reinfeoffe the feoflor and his wife, or
the feoffor and a ftranger ; in thefe cafes the warranty isnot de-
feated but doth continue ftil. Soiftwo doe make a feoffment with
warranty to one his: heires and affignes, and the feoffee doth rein-
feoffe one of the feoffors; in this cafe the warranty is not gone.And
if in the firft cafc che feoffee make an.efface to his Uncle in tail orfor:

life
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life faving the reverfion, or a leafe for life the remainder over &¢.
in this cafe the warranty is only fufpended. .
If one make a feoffment or releafe wich warranty,and after is

~ attainted of treafon or felony ; hereby the warranty is gone ; and

albeit he doe afterwards obtaine his Pardon yet the warranty is
not revived. '

If a feoffment with warranty be made to two or more, and they
being Jointenants doe after by deed make Partition ; by this the
warranty is determined. So -if two Jointenants be, and one of
them diffeife the other, and he that isdiffeifed dothrecoverin an
affife and hath Judgement to hold in feverally; hereby the war-
ranty is determined, * So if 4 and B be Jointenants of white
acre for life, and 4 by fine doth grantto B totam & quicqnid ha-
bet in tenementis ; hereby the warranty is gone. But ifa Partitjon
be made by Judgement upon a writ by force of the Statuce of
13 H; 8. this doth not defeat the warranty fallen to them, buc it
fhallbe divided between them, and they fhallall of them take ad-
vantage of it.

If oncenfeoffe three with warranty to them and their heires,
and one of them releafe to one of the othertwo ; hereby the war-
ranty is gone for that part. But if one of them releafe to the other
two; in this cafe the warranty is not gone but doth continue, and
they may vouch uponit. o

1f one enfeoffe two men and their heires, and one of them doth
make a feoffment in fee; hereby the warranty is not determined,
but the other may take advantage of it notwithftanding,

Ifthe party that hath the warranty or the eftate to which the

. warranty is annexed releafe to him that isbound to warrantall

warranties, or all covenants reall, or all demands; by either of
thefe releafes the warranty is gone, So alfo if by a defeafance made
between the parties it be agreed the warranty {hall be void , by
this defeafance the warranty may be avoided alfo. Orifit be fo
agreed that the warrantee or hisheires &c. fhall not vouch, or have
a Warrantia carta ; by thisthe warranty isavoided in part,

Iftenant in taile doth enfeoffe his Uncle which doth enfeoffe 2=
nother in fee with warranty, if in this cafe the feoffee releafe the
warranty to his Uncle; hereby the warranty is extin@, But ifa
giftin taile be made with warranty, in this cafe a releafe made by
the tenant'in taile of this warranty will not extinguifh it.

If the parties between whom the warranty is intermary , hereby
the warranty is fufpended during the coverture in fome cafes.

If tenant in taile doth make afeoffment infee with warranty,
and diffeifeth the difeontinuee, and dieth feifed, this doth fufpend
the warranty. . , '

If two make a feoffment in fee and warrant the Iand to the

feoffee
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feoffee and his heires, and the feoffee doth refeafe the warranty to
one of the feoffors ; this doth not determine the warranty of the
other as to the moity. So if onedoth infeoffe two with warranty,
and the one of them doth releafe the warranty ; this doth not ex-
tinguifh the warranty for the other moity, but it doth continue ftill.

A warranty alfo may lofe his force by taking benefit or making
ufe thereof'; forafter a man hath once taken advantage thereof in
fome cafeshe can make no further ufe of it: of which read Co,
Snper Lit. 393. _

And now having done with Deeds in generall and fome of the
partsthereofin fpeciall, we are in order to come to feme fpeciall
kinds of deeds,wherein we will firft begin with a deed of Feoffmest.

G

C Har. IX,
B Of a Feoffment.

FEoﬁ”amenmm.‘_i; Donatio feodi, fri@ly and properly isthe gift
or grant of any honors, caftles, manors, mefluages, lands, houfes,
or other corporall immovable things of like nature which be

" hereditable to another infee fimple. z. to him and his heirs for

ever by the delivery of feifin and poffeflion of the things given,
And from hence comes the word Infeoffe, for by this word and the
words Give,and Grant,(as the moft apt words for that parpofe)
isthis kind of comveyance moft commonly made, Hence alfo it s,
that he that makes this feoffment is called the feoffor, and he to
whom it is made the feoffee. Alfo itis fometimes but improperly
called a feoffment when an eftate of freehold only doth paffe.

This kind of conveyance albeit it may be made in moftcafes by
word without any writing, yet it is moft commonly done by wri-
ting,and this writing is then called a Deed or Charter of feoffment,
but hence is the divifion of a feoffment by word, or a feoffment by
writing, The ancient formes and examples of thefe deeds are very
briefe ; and and yet they had thefe parts contained in them.
1. The Premifles. 2, The Habewdum, 3.7The Tenendum. 4. The
Reddeudum. 5. The Claufe of warranty. 6 The Jn cujus vei
teftimonium. 7. The Date. 8. The clanfe of Hiis teftibus, Hac
fuit candsda illins atatis fides & fimplicitas que panculis lineis omnia
fidei firmamenta pofnernut. :

* And this manner of conveyance, asit is the moft ancient kind
of conveyance, fo is it the belt and mofk excellent ofall others,and
in fome refpects doth excell the conveyance by fine or recovery :
for it is of that nature and efficacy by reafon alfo of the livery of
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203

1, Feoflment.

Duid,

Infeofle,

Feoffor:
Feoffce,

2. Quotuplex,

3.The nature and
operation of it



204

4.Who may make
or take a feoff~
ment, And what
fhall be faid a
good feoffment,
Or not, And
what things arere-
quifitethereunco;
1.Inrelpe& of
the perfons
thereunto and
the qualicy of
their eftate,
Men de non
[arie memerie.

Feme covert,
Infanc.

Atcaine perfons,

A4 Feoffment. Cap. 9.

"Seifin evermore infeparably incident to it, that it cleereth all diffei-

fins, abatements, intrufions, and other wrongfull and defeafible
titles,and reduceth the eftate cleerly to the feoffee whenthe entry
of the feoffor is lawfull,which neither fine, recovery, nor bargaine
and fale by deed indented and inrolled will doe when the feoffor
is out of poffeffion, And ic paffech the prefent eftate of the feoffor,
and not only fo but barreth and excludech him of all prefent and
futare rightand poffibility of right to the thing which isfo con-
veyed, infomuch that if one have divers eftates all of them paffe
by his feoffment, and if he have any interelt,rent, common, or the
like into or out of the land, it is extinguithed and gone by the
feoffment. And furcher it barreth the feoffor of all collaterall be-
nefits touching the land, as conditions power of revocation, writs
of erroryattaint and the like, infoemuch that4fa man make an eftate
of his land upon condition, or with power to revoke it, and after
he make a feoffment ofthe land; by this he is barred forever of
taking advantage of the condition or power of revocation. It de-
ftroyeth contingent ufes, givesaway a future ufe inclufively, gives
away a Seigniory inclufively, and gives away a right of acion :for
both the feoffment and livery of feifin incident thereunto are much
favoured in law, and fhall be conftrued molt ftrongly againft the
feoffor and in advantage of the feoffece. And befidesall this becaufe
it is fo folemnly and publiquely made it is of all other conveyances
moft obferved and cherefore beft remembred and proved.

1f the feoffment be made by deed then muft the deed be fo made,
written, read, fealed,and delivered as all other deeds that are well
-made muft be. Forwhich fee Deed fupra cap, 4. Numb. 5,

And in every good feoffement that is made there muft be a
feoffor. i.a perfon able to grant the thing paffed by the feoffment;
a feoffee. 4, aperfon capable ofit and able to takeit, and a thing
grantable, and it muft be granted in that manner as law requireth.
And for this therefore obferve that whofoever is difabled by the
common law to take is difabled alfo to make a feoffment, gift,
grant, or leafe, and many alfo that have capacity to take by fuch
cenveyances have no ability to grant by them, as men attainted of
treafon, felony, orina Premunire, aliensborne, the Kings villaines,
Ideots, mad men, a man deafe, blind and dumbe from his nativity,
a feme covert, an infant, and a man by durefle, for the feoffments,
gifts, &c. of {uch perfons may be avoided. But fuch perfons as have
committed treafon or felony ifattainder doe not follow, fuch as
are attaint of herefie, a leper removed by the Kings writ from the
fociety of men, baftards, fuch as ate deate, dumbe orblind, that
have underftanding and found memory, albeit they cannot exprefle
their intentions otherwife then by fignes, thofe thatare drunken,
the villaines of a common perfon before entry &c. alfo excommuni-
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; cate perfons, and omtlawed perfons, albeit the King take the pro-  Outdawed
fits of their lands, all thefe may make feoffments, gifts, &c.and all  perfons.
thefe have capacity to take by fuch conveyances.
cett A woman that hath a husband alone and by her felfe Withoue  Femecoverr,
1:§'5k;§ 85 her husband cannot make a feoffment of her owne land, and if fh
doe fo it is void albeit her husband agree to it. s
Fiz faits & - Neither the head alone, nor any ane or more of the membersof  Corporaion.
keoffments 3 Corparation aggregate of many alone may make a feoffment of
Perk.Se&t.  any of the land belonging to their corporation. But all of them
25 together may make a feoffment: and if-any of them befeifed of
land in his owne right and in his naturall capacity, he may make a
- feoffment of this land as another man may doe ; yea he may make
a feoffment of this land to the fame corporation whereof he is a
head or member, and fo give and take alfo ina divers capacity. .
Cofuper Ecclefiafticall perfons cannot make feoffments, gifts, &c. of their E“lfd‘aﬁ‘can
Lit,43, ecclefiatticall lands for longer time then three lives,or twenty one  F€797%
years, for all feoffments, gifts, grants and leafes by Bifthops albeit
they be confirmed by Deane and Chapter, or by any of the Col-
ledges or halls in either of the Univerfities or elfewhere, or by
Deane or chapters, mafters or gardians of any hofpitalls, Parfons,
vicars, or any other having fpirituall or ecclefiafticall living, are

avoidable.
A man cannot make a feoffment to his owne wife after the ma-  Husband and

perk,Scé . . » wife
194, riage is confummate. But after a contra@ made, and carnall know- .

Jedge had he may make a feoffment to her, and fuch a feoffment

will be good.
Perk.Sea. One Jointenant cannot make afeoffment of his part of the land  Jointenants.
197. to his companion, for a man cannot give a pofleffion to him thar  Teman'sin
Firedaits & hathic before, And hence it is alfo that the leflor cannot makea €Om™o™
36 feoffment to his leffee for life, years, or atwill. Andyet perhaps

a feoffment in this cafe if it be in writing may worke as a confir-

mation. But one tenant in common, or one coparcenor may make

a feoffment of his part of the land to his companion,
Bro. feoff. If a man make a feoffment of anothers land, itisa diffeifin, but  Diffeifor and

met s 2 good feoffment againft all men but the difleifee himfelfe. And if Difkifec,
ffrzk-sea- . foure joincin a feoftment of land, and three of them have nothing
. in the land, and the fourth hath all the eftate ; this is.a good

feoffment.
Perk.Sedk. A diffeifor cannot make a feoffment of the land to the diffcifee,
197, but ic will be void, for the diffeifce will be remitted. But a diffeifee

Co.fuper
Inan4o. may makeadeed of feoffment and a letter of atturney to enter and

give livery ; and if che acturny doe fo,this will be a good feoffment.
Fivz, faits & No feoffment, or livery of feifin can be made to the King, forhe
feotments  doth alwaies give and take by matter of record.
) A feoffement may be made at thisday of any thing which doth  Prerogative.
li
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fie in livery, by whatfoever tenure it be held, notwithﬁénding the

Sratute of Magna Cartacap.32. But in fome cafes where a man

doth alien his land held of the King, he mult have the Kings licence
before hand to doe it, or elfe he muft pay a fine to the King after-
wards for not having a licence. But of fuch things whereof no li-
very of feifin can be made no feoffment can be made.

One may make a feoffment of a moity, third, fourth, or fifth pare

.of his Manor or other land,and that by the name of a moity, third,
.or fourth part,

A feoffment may be made of anupper chamberover another
mans houfe beneath.

If there be a meadow of one hundred acres which time out of
minde hath been divided amongft divers perfons,and each perfon
hath a certaine number ofacres,but in no cerraine place,the cuftome
being to allot each perfon his number one yeare in one place and
another in another a/ternis vicibus 3 in this cafe either of thefe per-
fons may make a feoffment ofhis part by the name of fo many acres
lying in fuch a meadow without any bounding or defcribing of it.

If parceners have made partition of their land, that the one
fhall haveit from Eafter to Lammas to her and her heires, and the
other fhall have it from Lammas to Eafter to her and her heires, or
that the one fhall have it one yeare and the other the other yeare
alternis wicibus » Or if they have two Manors defcended,and they
agree that the one (hall have the one Manor one yeare, and the o-
ther the other Manor the fame year, and the next year that he that
had the one fhall have the other alternis wicibusfor ever; in thefe
cafesthe parceners may cither of them makea feoffment of this
Iand or Manor.

If there be any leale for life or years in being of that land or
thing whereof the feoffment is made, and he that hach this leaf for
life or years, or inhis abfence his bailife or fervant keeping in the
houfe or land whereof the feoffment is to be made dothgive leave
and agree that livery of feifin fhall be given npon the houfe or land
by the leffor himfelte or by his atturny,and for this caufe doth leave
the pofleflion of the houfe or land, and thereupon livery of feifin is
made; thisisa good feoffment and a good livery of feifin and yet
it doth not prejudice the eftate of the leflee, And if the leffor make
a feoffment of the land to a ftranger by aflent or licence of the leflee
theleflee then being on the 12d;this isa good feoffment.In like mane
ner asitis, where the leflor doth enfeoffe a ftranger to which the
termor doth agree faving his terme. And if the leflor make fuch
an entry upon the leflee for life or years as to puc him out of poflef-
fion of the houfe or land, and then he doth make 2 feofment and
livery of feifin of it, or if the leffor in the abfence of the leffee his
wife, fervants and children enter upon the thing in leafe and make

a
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a feoffment and livery of feifin thereof 5 in thefe cafes there is a:
good feoffment to pafle the reverfion, forin thefe cafes when the
leflee for life oryears doth reenter, the law doth adjudge this co be
anatturnement in law., Butif a leffor will enter upon his leflee,
and again{t his will (che lefleebeing ftill in pofleflion of the land).
make a feoffment of the land and give livery; thisis void and can
never take effe@ as a feoffment. And therefore ifthere be a con~
veyance made of a houfe and land thereunto belonging in leafe, and
the feoffor come into part of the land without the leave of the lef~

fee,and there make livery of feifin of that partin the name of all -

the reft of the land, (the leffee himfelfe, his wife, child, or fervant
being then uponany other part of the land, and efpecially if they
be inthe houfe)this isno good feoffment for any part of the land:
but void for the whole. * And yet ifthe leflee for years make an
under-leafe of part of the land to another, and the feoffor doth
make a feoffment of this part,and give livery of feifin uponthis part,

in this cafe the pofleffion of the firft leflee in the refidue will not-
hurt the feoffment ot livery for this part,but ic is a good feoffment,.

Alfo if the leflee give the leflor leave to make livery and depart and
leave a fervant of the leflee upon the land ; in this cafe it fecmes

his prefence upon the land whiles the livery is made will not hore..

And fo if the leflee leave the poffeffion and leave nothing upon the
land but his cattell ; they will not keep his pofieffion nor prejudice
the livery of feifin..

If a leafe be made of one acreto one,and another acre to ano-
ther, and the leffor make a feoffment of both thefe acres, and make
livery in one of them inthe name of both acres; this is no good.
feoffment for the other acre, for by this livery he is not put out of.
poflefiion of that acre, Soif one make a feoffment of two Manors
the one in pofleflionand the other in leafe, and give livery of feifin
of the Manor in pofleflion inthe name of both the Manors ; this is

no good feoffment for the other Manor, neither will it paffe by this-

feoffment. So if one make aleafe for years ofa houfe, and after
make a feoffment in fee of the houfe and of a clofe adjoining, and
give livery of feifin of the houfe the termors wife.and children be-
ing then in thehoufe ;. in this cafe this is no gobd livery neither to
paffe the-houfe nor the clofe.

If lefice for life, or years make a feoffment of the land, the leffor
being then uponthe land and not contradicting it; it feemes this
is a good feoffment, and that the prefence of the leffor upon the
land efpecially if he dee net contradi® it will not hinder the virtue
of the feoffment as againft the feoffor and al! others : but the leflor
may enter afterwards for the forfeiture notwithftanding if hee
pleafe. o ‘

If the husband alone make a feoffment of the land, he hath in the

right
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right of his wife, or that he- hath jointly with his wife, his wife
being then uponthe land and difagreeing toit; in this cafe the
feoffment is good apainlt the feoffor and all others but the wife
notwithftanding her prefence and difagreement, but the wife may
after hisdeach avoid it. : _ ‘

If one jointenant make afeoffement of the whole land, his com-
panion being then upon the land; by this there doth pafle no more
but a moity, and the feoffement is void-asto the moity of his
companion, for the feoffment doth not give his moity.

If 2 man enter into my land by wrong, and make a feoffement
of it to a ftranger, I being then upon the land; this feoffement
is void, for in this cafe the Law doth adjudge me to be alwayes
in, and never out of the poeflion.

If the King have any poffeffion of the land by wardfhip or o-

therwife, the owner of the Jand can make no feoffement of it,And

therefore if the King be entituled to land by wardfhip, or primer
feifin after office found after the death of an Aunceltor of one of
his tenants ; in this cafe it is faid the feoffement of the heire is
void and pafleth nothing, for the King is fifl in poffeffion, And
if it be before office found it will be all one, for the office {hall re-
late to the death of the Aunceftor, And yet in thefe cafes the
feoffment is good againft the heire himfelf, and all others befides
the King. If the heir before office found, enter and make a feoff-
ment, and thenthe King doth pardon the feoffee; in thiscafe the
feoffement is good. And yer fuch a feoffement after office with
a pardon is void. And the like law is if the entry bee before
office, and the pardon afcer the office; for thisis void alfo. But
if a man bee outlawed for debt ortrefpafle, and therenpon the
King hath the profits of the lands; in this cafe the owner may
make a feoffment of this land notwithftandins, '
Divers perfons cannot makea feoffement buc it muft be by deed,
as corporations, and fuch like : Alfo divers things cannot be gran-
ted by a feoffement, but the feoffement muft be made by deed, for
a feoffement cannot be made of a reverfion of land but it muft be by
deed. But a leafe may be made of land to one for life,the remain-
der to another in fee,and this may be done without any writing by
word only, Alfo a feoffment may be made of the moity,third, or 4t
part of a manor,or of a peece of land without deed. And yetif one
be feifed of a manor,whereanto an Advowfon is appendant,and he
make a feoffment of three acres parceil of the manor, together with
the Advowlon to two men,Habenduns the one moity with the Ad-
vowfon to one of them, and the other moity to the other ; in this
cafe the feoffment cannot be well made nnlefle ic by deed.’
If a leafe be made for fiveyears, on condition that if the leflee pay
to the leffor within the two firft years ten pound, then that he fhall
have
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have the land to him and his heires, or otherwife but forfive years;

in this cafe if livery of feifin be made to the leflee before his entry

this is a good feoffment. Et fic de fimilibus. _ .
ficsea Every feoffment alfo whether it be made by deed or without Livery of feifin,
ss.c6,  deed muft be made with livery of feifin, and chis livery of feifin muft
foliwer be made according to the rules of livery and feifin herein aftee
Potr.& laid downe, for this is of the eflence of a feoffment, and a feoffment
Sudi s not accounted perfet untill livery of feifin be made, for untill

then the feoffee hath only an eftate at will in the land,and the

feoffor may put him out when he wills Andif either of the par-

ties die before the livery of feifin be made the feoffment is void,and o

no warrant of atturny to make livery can be executed afterthe  Bquiry.

death of the feoffor or feoffce, neither is there any remedy in this

cafe to get the aflurance to be made perfe@ but ina Court of E«

quity. Butin cafe where there are many feoffeesthere the death

of one orfome of them will not hinder the livery but it may be

made to him or them that doe furvive, we muft fee therefore in

the next place what this livery of feifin is. i
Newtems - Livery of feifin, or giving of poffeffion is a folemnity or overt E’:t;l-‘"fy ".g‘
ofthelaw, ceremony required by law and ufed for the paffing of lands or te~ iR i

nements corporall asanevidence or teftimoniall of the willing de-

parting by him that makes the livery from the thing whereof livery
Wel 2. part is made and the willing acceptance thereof by the other party. And
2170 %¢& chis is as ancient as a feoffment, for no feoffment is made without
Coduper - livery of feifin, albeit livery of feifin be fometimes made upon other

" conveyances. And it was firft invented as an open and notorious

actto this end, and that by this meanes the country might take

notice how lands doe pafie from wman to man and who 1s owner

thereofythat fuch as havertitle thereunto may know againft whom

tobring their a&ions, and that others may know that have caufe of

whom to take leafes, and of whom to require wardfhips &c. And

by this means if the title come in queftion the Jury can the better

tell in whom the right is. And of chis livery of feifin there are
Cofuper  two kinds, 1. Aliveryindeed. 2. A livery inlaw called alive- 6, Quotuples,
FieaS. gy within view. The livery in deedis when the feoffor, donor &,
by himfelfe or another taketh the ring of the doore of the houfe,
-or a turfe, or twig of the land, and delivereth the fame upon the
land unto the feoffee, donee, &c. in the name of feifin of the houfe,
or feifin of the land. And this is done fometimesby the parties
themfelves if they be prefent,& fometimes in their abfence by their
ateurnyes or procurators. The livery in law is where the feoffor
{aichto the feoffee being in view of the land,I give you yonder houfe
toyou and your heires,goe enter into the fame and take pofleffion
thereof accordingly, or the like.

Bro eftates . . . 7. The nature
E.rglf)w.zs_ . Becaufe. this manner of conveyance by feoffment is fo ancient and operation of
29

there it
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therefore this ceremony (being infeparably incident to a feoff-
ment) is much favoured in law: And therefore it is expounded and
taken ftrongly againft him thac deth make it and beneficially
for him to whom itis made, And for this caufeit worketh not
only to tranfmit the prefent eftate but alfo to barre all prefent
and future rights and poffibilities. If therefore one make a leafe for
life to § the remainderto the right heires.of 7 D (which 7 D
is then living) and give livery of feifinaccording tothe deed ; in
this cafe albeit he in remainder be not capable of this remainder,
yet by the livery it{hall paffe outof the feoffor, and fhall be in
Abeyance during the life of 7 §. So if a feoffment be madeto one
@ heredibns, without the word { $#is,] and livery of feifin be
made of the deed ; this livery perhaps may make the eftate good,

Livery of feifinis needfull and muft be had and made in all cafes
where any eftate of fee fimple, fee taile, or for a mans owne or a-
nother mans life is made or granted by writing, or word in the
country of any lands or tenements corporall. And fo.alfo where one
doth make a leafe of land to. another for years the remainder to a
firanger in fee fimple,fee tail,or for life;in thefe cafes livery of feifin
muft be had and made to the leflee for years orelfe nothing will

affe to him in remainder ; and yet the leafe for years will be
good. And fo alfo where a leafefor yeares is made vpon con-

dition thatif fuch a thing happen the leffee fhall have the fee fimple;.

in this cafe the leflee muft have livery of feifin before his entry,o-
therwife the eftate will not increafe. And fo alfo if theKing
make a feoffment of the land he hath inthe right ofthe Duchy
of Lancafter that is not within the connty Palatine ; in this cafe
livery of feifin muft be made as in the cafe of a Subje®. Andin

all thefe cafes where livery of feifin is requifite and it isnot made,.

ghere doth pafle no eftate by the conveyance but an eftate at will

at the moft, ,
But livery of feifin is not needfull or requifite tobee had and

made in cafes where any eftate offee fimple, fee taile, orfor life s

is made or granted of any lands by matter of record,as by the
Kings Letters Patents, Fine, Recovery,Deed indented and inrol-
led, and the like; noris it needfull where any fuch eftate is.cre-

ated-by way of covenant and raifing of ufe, by way of Exchange,
Indowment ad oftium Ecclefias ot ex Affenfu patris; nor is it need-

full where any fuch eftate is paffed or granted by way of Surren-
der, devife, releafe, or confirmation,or by way of increafe or exea
catory grant, as when the fee fimple is granted to the leflee for
life or yeares in poffeffion ; neicher is it requifice or can be made

where any incorporeall hereditaments, as reverfions, rents, com--

mons, or the like are granted in fee fimple, fee taile, or for life: for

in fome of thefe cafes there is an atturnement to be made that doth .

fupply.
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fupply a livery: Neither is it requifite in fome cafes where an
eftate of frechold is made ofa corporall thing, asif a houle or land
belong to an office, and the office be granted by deed ; in this
cafe the hounfe or land doth pafle as incident thereunto. So ifa
houfe or chamber belong toa corody ; inthiscafeby the grant
of the corody the houfe or chamber pafleth without any livery of
feifin, Neitheris it requifite upon a leafe for yeares, forifa man
make a leafefor one thoufand yeares; this leafe is perfe: by the
delivery of the deed without any livery of feifin. Neither isitneed-
full where one doth grant to meand my heires all the trees grow-
ing on his ground; for thefe will paffe without anylivery of fei-
fin at all.

Livery of feifin may and muft be made either by the party him-
felfe that maketh the eftate, orif it be a livery in deed, it may in his
abfence be made by his atturney fufficiently authorized by writing,
And he that may make an eftate, to the perfe@ion whereof livery
is requifite, may himfelfe and in his owne right make livery there-
upon : and in the right of another, and as atturney to another fo
diversthat cannot make any eftate may notwithftanding make live-
ry of feifin, And therefore the husband albeit he may not make a
feoffmenc in fee, or leafe for life, &c. of land to his wife, yet he
may as an atturney make livery of feifin to herupon a conveyance
made by another.And fo alfo may the wife npon a conveyance made
to the husband or her. And fo alfo Monks, Infants, Aliens, and
fuch like perfons difabled to make feoffments &c. may notwith-~
ftanding make livery of feifin as atcurneys upon conveyances made

21t
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to others, And fo likewife may he in remainder in fee make live- -

ry to the leffee for years. Er fic de fimilibas. And this livery of
feifin may and muft be made to the party himfelfe that takeththe
eftate, or in his abfence to his atturney or procurator fufficiently
authotized : and in this cafe any one may be an atturney to take
that may be an atturney to give livery. If afeoffment be made to
divers by deed and livery of feifin is made to one or fome of them;.
thisis a good livery to execute the eftate to them all. But if a feoft-
ment be made to divers without deed, and livery of feifin is made
toone or fome cf them in the name of all the reft; in this cafe
the feoffmentis good to execute the eftate in him or them to whom
the livery is made and voidas to the reft.If a leafe for years be made
to' A and B withovt deed, the remainder to D in fee, and livery.
of feifin is made to A4 or B; in this cafe this is a good livery to
make the remainder to pafle to D. But if aleafe be made foryears
to .4, the remainder to the right heires of I § in fee 7 S being
then living; and livery of feifin is givento 4;this remainder is void,
for nemo eft beres viveris.One Jointenant canot make livery of feifin
to his companion as a ténant in common may. And a leffor cannot

* D2 make
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make livery of feifia to his leflee for life or years. See before Num 4.
In all cafes where this ceremony is requifite, whether it be done

by the parties themfelves in perfon or their deputies it mult be done

and made,1.in the life time of the feoffor,donor,or lefor,and inthe
lifz time of the feoffee, donee, or leflee ; for if either of them die ic.
cannot be done afterwards, neither can a warrant of atturney be
be made to deliver feifin after the death of the feoffor &c. Butif
there be more feoffces,donées,or leflees,then one;in fuch cafesalbeit
all of them die but one the livery of feifin may be made to that one
that doth furvive, and it will be good to him to execute the eftate
in all the land. And fo it is if there be 2 warrant of atturney made
by a Corporation aggregate,asa Mayor and Communalty, Deane
and Chapter, or the like, to give livery of feifin, in this cafe the
death of the Mayor, &c. willnot determine theauthority,and there-
forein that cafe the livery of feifin may be made after his death,
2. If it be aleafe for years with a remainder over in fee, the livery
muft be made to the leflee for yeares before his entry or at the time

when he doth enter for that purpofe,for afterwards it cannot be

made. Duodfemel menm eft umplins menm effe non poteff. Quere.
alfo whether the law be not foin all other cafes,andlet men take:
heed they doe not (as commonly they doe) enterinto the land be-
fore they have livery of feifin made thereof unto them. And yetit

feemes the livery of feifin is good whenit is made afterwards, by
Co.2.55. 3. It muft not be made before the eftate begin, for-
if a leafe be made for years to begin at Michaelmas with a remain-

der over, and the livery of feifin is made before Michaelmas ;
this livery of feifin is void, for if a livery worke at all it muft worke

prefently, and fo it cannot in this cafe becaunfe it is before the

eftate doth begin.

Ifan eftate be made of divers peeces of land in divers villages in
the fame county ; in this cafe the making of livery of feifin of and
in any part thereof in the name of all the reft, or of one parcell ac-
cording to the deed, albeit he doth not fay in the name of &c:
fufficeth for all, if all the peeces be in the grantors poffeffion and
out of leafe. Butif the peeces of land lie in divers counties, or in
the fame county, and they be in leafe, or out of the pofleflion of
the feoffor contra, forin that cafe the making of livery in one part
in thename ofall the reft is not fufficient for the relt, for in this
cafe it isrequifite that livery of feifin be made upon and in fome of
she lands in both counties,and upon every parcell of land chat is out.
of poffe(fion,or at feaft in fome parcell of the land in the occupation,
of cvery feverall tenant. And yet if one part of a Manorbe in one
county,and theother part in another county in view of that part;in.
shis cafe it feemes livery of feifin in the one part in the one county in.
wiew of the other part in the other county is good & fufficeth for all,

. So
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Soif the fcite of a Manor lie in one county,and the reft ofthe
Manor in another county; in this cafe the making of liveryin
the fcite of the Manor 1s fufficient for the whole Manor. If a
feoffment be made of the Manor of Dale in Sale, the which Manot
doth extend in Dale and Sale,and livery of feifin is made according-
ly in Dale only and not in Sale alfo ; by thisfeoffment there doth
paffe no more of the Manor but that which is in Dale only. IfI
be feifed of one acre in fee, and of another acre for life, and I make

a feoffment of both acres, and make livery of feifin in that acre
whereof I am feifed in fee in the name of both acres; in thiscafe
it feemes this fufficeth to pafle both the acres. BucifIbe feifed
of one acre in fee, and pofiefled of another acre foryears,and I
make a feofiment of both acres and livery of feifin in that acre on-
ly whereof I am feifed in fee in the name of both theacres contra,
for thisis as if I make a feoffment of land whereof Tam feifed and
of other land whereof I am not feifed &c. If I be feifed of two acres
of land, and let one of them for years, and then make an eftate of
both of them to another, and make livery of feifin in that I have
in poffeflion in the name of both the acres; this will not ferve
to paffe the other acre, but livery muft be made inthat acre alfo.
And accordingly it was agreed ina cafe in the Kings Bench Hi/
38 Eliz. which was,that a man was feifed in fee of a Manor and
other lands called Groves, and he made a feoffment of it (Groves
being then in leafe for years) and a letter of atturny to give livery
and the acturny made livery of the Manor in the name of the reft,
the leflee being (till in poffeflion of Groves; inthis cafe it wasa-
greed that this was no good feoffment for Groves.

When a feoffment is made of a houfe and land, the livery of
feifin is moft aptly to be made of and inthe houfe in the name of
the reft, and at the doore of the houfe &c. And when a feoffment
is made of a Re&ory or Parfonage ; the livery of feifin may be
made in the Parfonage houfe, or if there be no houfe, it may be
made vpon the Glebe , or if there be neither, it may be madeat
the ring of the Church doore.

. In the making of every livery of feifin it is requifite that all per-
fons that have any lawfull eftate and pofcflion in the thing whereof
livery is to be made, as leflees for life, years, and fuch like joine in
the making thereof or be removed thence, forevery livery ought
to bring an immediate pofeffion to the feoffee, donee, &c.

If leffee for years make afeoffment and a warrant of atturny to
give livery of feifin, and the atturny make livery of feifin the leflor
being prefent upon theland and not contradiing it ; it feemes this
is a good livery of feifin.

The prefence of the feoffor, donor,,&c. uponthe land after he
hath deliveredfeifin to the feoffee,donee,8c,albeit he ftay upon the
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land a whileand doe not depart and leave the feoffee &c.in poffeffi-
on will not hurt the livery. "See more fupra Numb. 4.,

Livery of feifia may be made of any corporall thing, as Manors,
houfes, lands, meadowes, paftures, woods, chambers, or the like.
And thefe things thereforeare faid to liein livery. But of incospo-
rall things, as rents, advowfons, commons, eftovers, and fuch like

Co.fupes
Lit.49,

things livery cannot be made. And thefe things theretore are faid to »

lie in grant and not in livery. And therefore when a livery is made
of thele uil operatur. See more above Namb. 4.

To every good livery of feifin is requifite erther fuch an a& as the
law doth adjudge to be alivery, or apt words that doe amount un-
toit, for alivery may be good by words without any a& or deed
at all. But it cannot be good by an a& or deed without any words
at all : howbeit that livery that hath an a& or ceremony in it isthe
beft becaufe it taketh the deepeft impreffion in the wicnefles.

The meft ufuall formall and orderly manner of making of livery
of fifin is thus, that the feoffor, donor, &c. and the fcoffee, donee,
&c. if they be prefent,or intheir abfence their atcurneys or fervants
that have authority doe come to the doore,backfide or garden if
itbe a houfe, if not, then to fome part ofthe land where feifin is
to be delivered, and there in the prefence of many good witnefles
doe thow the canfe of their meeting, openly and plainly, doe read
she deed or declare the contents thereof and of the letcer of at-
turny if there be any, And then the feoffor, &c, or his atturny
(ificbe a houfe) doe take the ring;latch or hafpe of the doore (all
the people;men,women and children being out of the houfe,) or (if
it be of a peece of ground )doe take a clod ofthe ground or a bough.

or twig of a tree or bufh growing thereupon ;and (all the people-

being out of the ground) the fame ring &c. clod, bough &c, with
the deed doe deliver to the feoffee, donee,&c. orto his atcurny :
and inthe delivery hereof doe ufe thefe or fome fuch like words,.
wiz, Ideliverthefe to you in the name of feifin of al} the lands and
tenements contained in this deed To have and to hold according
to the forme and effe of the fame deed, Or,I déliveryon feifin and
poflcflion of this houfe or ground in the name ofall the lands con-
tained in the deed according to the forme and effe@ of the deed..
And thenifit bea houfe the feoffee, &c. doth enter in firft alone
and (but to the doore, and then 'he doth open it and let in others,
And if the feoffment, gift,or leafe be made without deed, then they
doe and muft withall expreffc the very eftate it felfe which the
feoffee, donee, or leffee is to have : as for example, the feoffor,
donor, or leflor muft come to the houfe or{and which is to be gran-
ted and where livery of feifin is to be made and there muft by ape
words grant the houfe or land to him that is to have it in fee fimple,
orin tatle,or for life,( as the agreement is)and in feifin thereof muft
deliver.
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deliver him the ring of the doore, ora turfe or twig of the land.
And if the feoffment &c.be made by writing then it is wifdome to
indorfe and fet downe on the back of the fame how, when, and
where the fame is made, and the names of the witnefles chereunto.
Bot a livery of feifin that is not fo exacly made may be good not-
withftanding. And therefore if the feoffor, donor,&c. or his at-
turny take any thing elfe that comes from off the land,as a ftone, or
the like, and therewithall doth make the livery of feifin; or if he
take a turfe,or twig from off another mans ground and not from the

fame whereof pofleflion is to be given, and deliver that upon the’

greund in the name of feifin ; Or if he take a peece of filver or gold,
or a rod, ftick or the like;and deliver this vpon the land in the name
offeifin ; all thefe are good deliveries of feifin and poffeffion. So
if the feoffor &c. be at the doore of the houfe, orby the land, orin
the houfe, orupon the land,and after he hath delivered the deed he
fay to the feoffee, donee, &c. [Here I deliver you feifin and poflefli-
on of this houfe or land in the name of feifin and pofleflion ofall che
landsand tenements contained in the deed,] Or [have and enjoy
this houfe or land according to the deed. ] Or[enter into this land
or ho#fe and God give you joy of it. ] Or [Iam content you {hall
enjoy this land;] in all thefe cafes there 1s a good livery of feifin.
Et fic de fimilibus. :

If1 being feifed of 2 houfe in fee make a feoffment of it and of
diverslands to aman then prefent with me in the fame houfe, and
there deliver him the deed in the name of feifin of all the lands con-
tained inthe deed; in this cafe thisisa good delivery of the deed,
and a good livery of feifin alfo,albeit Icontinue in pofleffion of the
houfe {tilland goe not out of it. And if I be Lerd of a Manor, and
lying ficke within fome part of the Mannor Imake a feoffment of

“the Manor, and deliver the deed to the feoffee faying to him, I will

that you take feifin prefently ; and therenpon command all my te-
nants of the manner to atturne to him, and they doe fo ; thisisa
good livery of feifin. So if I make a-deed, and after I have read i,
being upon the land I deliver it to the feoffee, donee,&c. and fay,
Here I deliver you this charter as my deed in the name of feifin of
all the lands therein contaimed, or the like ; thisisa good delivery
of the deed and of feifin. But if I doe only feale and deliver the
deed upon or in view of the land without faying ordoing any
more ; this will not amount to a livery of feifin, * And therefore
ifa man make a feoffment with a letter ofatturny to give livery
of feifin, and then he deliver the deed upon the land ; thisis no
good making of livery of feifin, And fo alfo if there be no letter
of atturny. ‘ ,
If I be feifed of a houfe in fee, and being in the houfe fay to
I §,Here 1 §;1demife you this houfe forterme of my life ; this
P g4 will

21%
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will not amount to a livery of feifin ; and therefore it isno good
-+ leafe untill livery of feifin be made, butitisa good beginning of
a leafe.
Ifthe father infeoffc his fonne of land, and the fonpe fuffer Pek.sea.
-his father toenjoy it, and after the fonne doth come tothe Parith *'¢
Church where the land doth lie, and there in the andience of the
parifhioners nfeth thefe words to his father, [ Father youhave given
me {uchand fuch lands (and doth name them) as freely asyou gave
them to me I give them to you againe; | this is no good livery of
feifin neither doth any eftate pafle hereby. So if one being upon his Hil 37 Elie.
Iand fay to I §,[ 18 ftand forth,T doe hére referving an eftate to me [ogeer.
for mine owne life give this land to thee and thy heires for ever; ]
this is no good livery of feifin, neither doth any eftate pafe there-
by, Soif one make a chdrter of feoffment to me and make no li-
very of feifin thereupon, and after Imake a feoffment of the land
to § and the feoftor hearing and having notice of it faith [1doe
willingly agree to it and am contented that 7 § fhall have it, Jor
Idoe agree to the feoffment, or the like ; in this cafe this doth not
make the feoffment that was made to me good.

If divers parcells of land be conveyed and livery of feifin is made Co-fuper
inone; orthere be divers feoffces, and livery of feifin is made to éf:é;%fﬁfz'
one of them according ro the deed, without ufing any more words; *77-
this is good. Bucthe beft forme and order of making of livery in
this cafe is to adde thefe words, [ in the name of all the reft &c. ]

Livery in haw, ot If the feoffor, donor, &c. deliver the deed in fight or view of eos.137.
within the view, the land, and ufe thefe or any fuch like words, [T will that you i-."-g“P“
fhall enter into the land and have iraccording to the deed; ]Or, Ak a5
[take and enjoy the land accerding to the deed; ] Or, [ 1 deliver
you this deed 1n the name of feifin;] Or, [enter youinto the land
and take feifin of ir;] Or [take the land and God give you joy of
it; ] Or, (if the eftace be made without deed) [I give you yonder
land to you and your heires and goe & enterinto the fame and take
pofleffion thereof accordingly; ] Or [enter into the land and en-
joy itin fee fimple to you and your heires, or for your life &c.
in all thefe cafes the eftate and the livery is good albeit the feoffor
&c, ftand in one county and the land in view be in another coun-
ty. But in all thefe cafes of livery within theview, 1, It muft 1] New
be made by the perfon himfelfe that doth make the eftate, for i ™ ofthe
cannot be made by hisatturny, 2. There muft be a relation to C?Jv}ﬁ er
to the land, for if the feoflor doe deliver the deed only to the ﬁi{f’,k,
feoffee in fight of the land ; this is not a good livery within the 2]:8Hs.
view. 3. The parties muft ttand within view of the land, for if **
the feoffor &c. being out of the fight of the Jand fay tothe feoffee ;}Cokfuper
&c. Goe and enter and take feifin of the land and God fend you joy oAt
ofit; this 1s no good livery of feifin. 4. There mult be fome

body
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feoffments.



Cap. o. A Feoffment.

§7Co.1,156.
Peik. Se&,
214,

Firz faits &
feoffments,
47,

Co-fuper
Lits52.
Celw, 51,
Co.9,76,
terms of thé
law. tit.
Livery.

* The opini-
ontherefore
in Co.fuper
Lit.52.6,

as to this
point isheld
not to be
law.

Bro.Feoff-
ments. 25,
Adpl.4.
Perk Se&.
23,

Dier 283.

body capable of a frechold to take by the livery, for if it be made
to a leffee for years the remainder to the right heires of 7 § and
I S isthen living, it i void. 5. The feoffee &c. muft encer pre-
featly, for if either the feoffor, donor &c. or feoffee, donee &c.
dic before entry; the livery cannot bemade good. And yetif the
party dare not enter for feare, inthis cafe if he claime it only, and
doe not enter it is fufficient, ,

Livery of feifin in deed may be made or taken by the deputies or
atturnyes of the parties, and this livery by them isas good as that
livery of feifin which is made by the parties themfelves ; and that
alfoas it feemes albeit the parties themfelvesbe upon the land at
therime of the making thereof if they doe not contradi@ it. But
in the making of this livery care muftbehad, 1. Thattherebea
deed of feoffment,for otherwife a lecter of atturny to deliver poflel-
fion availeth nothing. 2, That therebea good authority in wri-
ting, which may be either in the deed of feoffment ic felfe, * whe-
ther it be Poll, or Indented, and that albeit the atturny be not pas-
ty toit,or elfe by a fingle deed befides the feoffment &c. 3. That
the accurny doe purfue his anthority at leaft in the fub%ance and
effe ofit. 4. That che atturny doe it in the name of the feoffor,
'donor, &c. who doth give the authority, 5. Thatic be donein
the life time of the parties. But a livery in law may not be made
by an atturny. And therefore ifa letter of atturny be to deliver
feifin generally and che atturny by virtue thereof deliver feifin in
view; this livery of fesfin is void.

Ifan Infant, or woman covert make a feoffment and letter of at-
turny to make livery, and the atturny doc fo ; thisis void, for they
are not able to give fuch an authority. And if a man whiles he is
of found memory make a feoffment with a letter of atturny to give
livery and after he become paralytique and fo dumbe, but by fignes
he doth declare himfelfe to be willing to have livery of feifin made,
and itis made ; this is a good livery of feifin. Butif aleccer of at-
turny be made to deliver feifin of certain land by one that is de #on

fane memorie, and the deed of feoffment was made whiles he was of
found memory, and afterwardshe doth come to his memory again,
and then the livery is made upon the firlt warrant without any new
allent &c. in thiscafe the livery is not good. , ;

That for the moft part which for the manner and order of ma-
king it is a good livery of feifin if it be made & taken by the paities
themfelves 1s good being made and taken by their atturnies or de-
puties that have a good authority and do well purfue it. And chere-
fore if the conveyance be made of divers lands, and they lie in one
county, and a warrant of atturny is made to give livery generally,
and the atturny doth make it in one part of the land in the name
of all the reft; this is a good livery. Er fic de fimilibns.

_ If

217

10, Where livery
of feifin made or
taken by an atruz-
ny (hall be good.
And where not.
And what war-
rant is fufficient.

Infane,
Woman covert,

De uon fane
memorie,



218

31. How it fhall
enure, and be ta-
ken, and conftru-

ed,

A Feoffment. Cap. o

. . ~ N
1f2 man be feifed of black acre, and white acre, and he makea Co. fuper

decd of feoffment of both thefe acres, and a letter of Atturney to
enter into both theft acres,and to deliver feifin of both of them ac-
cording to the form and effet of the deed, and he doth enter into
black acre and delis er feiin [ecundum formam carta; in this cafe the
livery of feifin is good, albeit he doe not enter into both the acres,
nor into one acte in the name of both, And if the feoffment bee
made to two or more, and the warrant of Atturney is to make li-
very to them both, and the Acturney doth make livery-of feifin to
one of the feoffees fecundum formam & effeétnm carte 5 in this cafe
the livery is good to both, and yet he that is abfent may wave the
livery.
Anyd yet if a man be diffeifed of black acre and white,and 2 war-
rant of Atturney is made to one to enter into both thefe acres,
and to make livery,and the Acturney doth enter into one acrc one-
ly, and make livery of feifin there fecundum formam carte ; in this
cafe the livery of feifin is void for all, for inthis cafe he doth leffe
then his authority. So if aman make a letter of Atturney to de-
liver feifin to 1§ upon condition , and the Atturney doth deliver
feilin abfolutely ; this livery of feifinis void. Andfo inallfuch
like cafes where the Acturney doth lefle then the authority and
commandement, all that he doth is void. But for the molt pare
where the Atturney doth that which he is anthorifed to_doe, and
more alfo, itis good for fo much as is warranted, and void for the
reft, And therefore if the letter of Atturney be to give livery of
feifin to 7 §, and the Atcurney give it to /5 and # 8 5 this Jivery
is good to 1.5 and void to 7 8, So if the letter of Atturney be to

give livery offeifin of white acre only, and he make livery of white

acre and black acre alfo; this livery is good for white acre, and
void forblack acre. So if the letter of Acturney be abfolute ; and
the Atturney give livery upon condition;fome hold this to bz good,
and the condition to be void.

If a letter of Acturney be made to twe jointly to make or take
livery of feifin, and one of them alone doth it witheut the other;
this 1s a void livery, But otherwife it is when it is made to two
jointly or feverally,for there one of them alone may doe it.

If a letter ot Atturney be to make livery of feifin after the death
of another man, and che Atturney doth make livery of feifin du-
ring that mans life; this livery is void.

Livery of feifin is fometimes made fingle,and without any relation
to the deed whereby the eftate upon which the livery is made is
created at all ;- and fometimes and moft commonly it 1s made with
reference to thedeed in thefe or fuch like words [ fecundum for-
mam carte]. Inthe fitlt cafe the eftate is oftentimes made upon
the livery; and then there may bee one eltate contained in the

deed,
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deed, and another made by the livery, alfo there may palfe more
land by the livery then is in the deed,and by this means when there
isa fault in the deed, fothat the land willnot pafle by the deed, it
may perhaps paflc by the livery : but in this cafe then there muft
be apt words ufed in the making of the livery to create the eftate
alfo, as well as to give the pofleflion. But where the livery of
feifin is made with relationto the deed , there it muft take effe@
according to the deed ornot atall, for thefe words fecundnm for-
mam carte, age to bee underftood according to the quantity and
quality of the effe@uall eftate contained in the deed. ~ Andthere-
fore if one make a deed of feoffment to another, and in the deed
there is contained no conditien at all , and when the feoffor doth
make livery he doth make livery upon condition; or if the deed
contain an eltate to him and his heirs, and he maketh livery of
an eftate in taile or for life ; in thefe cafes there doth pafle no-
thing by the deed. And yet if there be apt words ufed to create
fuch an eftate at che time of the livery made; fuch an eftate may
be made by the livery without the deed, and then the deed fhall
be void, Butifin thefe cafes the feoffor fay when he dothmake
livery on condition intaile , or for life 5 fecundnm formam carte 5,
in this cafe thereis a good feoffment made according to the deed,.
- and the-additionall words are void, So if a man make a leafc for

years, and make livery fecundnm formam carte; thisisbuta leafe
for years{till. And if 4 giveland to B Tohaveand to hold af-
ter the death of 4to B, and his heires; thisis 2 void deed, and
therefore if the liveryof feifin be made fecundum formam carta, the
livery of feifin is void alfo. But if when he doth give livery of fei--
fin, he give it tohim and his heires without thefe words fecsndums
formam cxe. or if in the making of livery he fay, Here Ideliver you
feifin of this land, To haveand to hold to youn and your heirs for
ever, or the like ;. this may make a fee imple.. And fo if one
makea deed of feoffment of two acres, and after make livery of
feifin of four acresy. in this cafe if there bee words in the livery of
fel?n fufficient to make a new cftate, the other two acres may pafle
alfo.

ot 1f.4by deed give land to.B,to have and to hold after the death

Greene-  -Of .4 to B and his heirs;. this isa void deed, and therefore if upon.

;’f’%‘i_ﬁffﬁj this deed livery of feifin be made before the day by the party him—

izjac. felf, orat, or after the day by his Attutney fecundum formam &
effetnm carta; theliveryis void alfo, for it cannot enterfo, And
yet if a leafe be made for life tobegin in futuro, and at,. orafter
the day come the leflor himfelfin perfon doth make livery of feifin.
fecundum formam carte ; in this cafe the leafe perhaps may become.
good by this livery of feifin,

@o. fuper If an agreement be between two that the one fhall enfeofftheo-

ther:
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ther upon condition for furety of money, and afterwards livery of
feifin is made generally without any fuch condition ; in this cafe it
is faid by fome the eftate {hall be on condition ftil.

If there be a faule in the deed,as by the mif-naming of the feoffor
8. feoffee &c. or the like , and afterwards the feoffor &c. doth
himfeife in perfonr make livery of feifin upon this deed to the feof-
fee &, by this the fault of the deed may be holpen and cured.

If one make a feoffment to himfelf and another, and give livery
of feifin to the other; thisis a good feoffment and (hall enure to
the other wholly , and hee fhall take the whole by the feoffment
and the livery. And fo if the livery be made to one that is capable,
and toanother that is not capable ; hee that is capable thall take
the whole, and the other {hall have nothing.  So if a feoffment be
made to two, and one of them die before the livery is made, and
after the livery is made to the furvivor ; in this cafe the livery fhall
enure to the furvivor only,& he fhall have all the eftate thereby So
if a feoffment be made without deed to 2 Corporation and to 7 5,
and livery is made to 7 § alone; in this cafe 7 S {hall have the whole
and the Corporation nothing at ail.

If afeoffment be made to four,and livery of feifin is made to one,
two or three of them; this {hall enure to them all, But if the feoff-
ment be without deed, it {hall enure to him wholly to whom the
livery is made. And if one of them give warrant to the reft to
take livery for him, and they doe fo; this thall enure to them whol-
{y,and not to him at all for any part.

If the tenant make a feoffment to his Lord and another,and give
livery of feifin to the other; this fhall enure wholly to the other
untill the Lord agree to it,and then to them both.

If ene make a deed of feoffmeng of one acre of land to Zand his
heirs, and another deed of the fame land to ¢ and his heirs of, his
body, and deliver feifin according to the form and effe& of both
deeds ; in this cafe it thall enure by moities, 4 he fhall have an e-

“flate raile,, and the fee fimple expe@ant in the moity, and a fee
fimple in the other moity.

If two feverall deeds of feoffment be made to two feverall per-
fons of ene and the fame thing ; he that can get the feifin firft thall
have it. Rem domino vel non domino vendente duobus, Iy jure eft
potior traditione prior.

If leffee for life make afeoffment,and a letter of Atturney to the
leflor to make livery,& he doth make livery accordingly;in this cafe
this fhail notenure to bar him of hisentry ppon the feoffee for the
foufeiture of his leflee.  Butif leflee for years make a feoffment in
fee,and fuch a letter of Atturney to the leffor, and he doe deliver
fexhp accordinglys; this livery thall bind him, forit {hall be faid as

, il_‘l his own right,becaufe the leflec had no freehold whereof to make
ivery. if
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10. A Bargain and Sale!

H aleflot make a deed of feoffment, and a letter of Atturney to
the leffee for years to give livery, and he doth it accordingly; this
thall not be conftrued to extinguifh or hurt his term. See morein
Expafition of Deeds, fuprach.s.

And fo we come to another kinde of Deed of Common Affu-
rance called a Bargain and Sale.

Cuar. X.
Of a Bargain and Sale.

THis word doth fignifie the transferring of the property. of a
( thing from one to ancther upon valuable confideration. And
herein only it deth differ from a Gift; that this may bee without a«
ny confideration or caufe at all, and that hath always fome merito-
rious caufe moving it, and cannot be without it. This word alfo is
fometimes applied to the aflurance or.conveyance whereby this is
done and made, which is called a deed of Bargaine and Sale, for
this may be done by writing or without writing.

And fometimes this is and may be of lands, tenements,.and here-
ditaments, and to this the terme is moft properly applied.> And
then it is faid to be , where a recompence is given by both parties
to thebargain.. Aswhere one doth bargain and fell hisland to
another for mony ; in this cafe the land is a recompence to the one
for the money,and the money to the other for che land:  And this

now alfo is become one of the common aflurancesof the kingdome; -

* {o that fuch an aflurance may now bee averred to bee fraudulenc

within the Statute of 27 Eliz. as well as any other aflurance, a .

rent may be referved upon it, oracondition made by it,. as wellas
by any other kind of affurance, And fometimes this is and may.
be of moveable things, as trees, corn, grafle, oxen, kine, houfhold-
ftuffe, and the like : the property whereof is and may be altered
by this kind of conveyance, as well as by gift, orgrant.  And this
kind of bargain and. fale is- that which is commonly called 2 Con=
tract : which largely taken, isan agreementbetween two or more
concerning fomething to be dore, whereby both parties are bound

- each to other,or one isbound to the other, .But ftri®ly it is the

buying. and felling of fome perfonall goods whereby the property
isaltered. And in both thefe cafes he that doth fell is called the

. bargainor., and hee to whom the fale ismade iscalled the bargai

€o, 8.94."
S,113 3,624

nee. , : A ~ ,
The effe® of shis is to transfer theproperty,- and this it will as
effe@ually doe as any.o