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T H E

PREVFACE

HE following treatife, which, though

i often reprinted, and has’ ftill appear-
ed without the name of its Auothor,

is neverthelefs agreed to have been written by
Chriflopber St. German, a barrifter of the Inner
Temple, who died, according to Mr. #70d in his
Ath. Oxon lib. 1. p. 48.1in the year 1540. Bale
fays his death happened in 15395 and Dr. Fu/-
ler, (or rather the printer of his book) tranf-
pofing the two laft figures, makes it 1593. and
this laft fays, he was defcended of an ancient
family, lived to be extremely old (being above
8o years of age when death feifed him), and
that he was buried in the church of Sz, Alpbage,
'London, near Cripplegate. There is indeed fome
variance in the authors who mention himin the
{pelling of his name; Sir Edward Coke, Rep. 7.
19.b. Cakvin’s Café, writes it St. Germin, Dr.
Fuller, St.German, Mr. Wood, and after him
the bithop of Carlifle, Seintgerman; but they
all agree tgat he was the author of thefe dialogues.
His book was firft publithed in Latin, and
has had feveral editions in that language under
the title of Dialogus de fundamentis Legum An-
glie & de Confcientia; but the Englifh has fome
A2 few



PR EVFACE

few chapters more than the Latin. Thatit was
tranflated by the author himfelf, feems very pro-
bable from the language and ftyle, which are the
fame throughout the whole; and that he did
write fome of the chapters in Englifb we have
his own guthority for, in the introduion to the
fecond part of thefe Dialogues, p. 100. where he
gives the reafon of his not writing them in La-
in.

- 'The defign of this treatife is to inquire into
the grounds and reafons of the Common law of
England ; and to thew how confiftent every of
its precepts (how furprifing foever they may ap-
pear-at firft fight) are with right reafon and a
good confcience. A great many of the mofk
curious and intricate points of law are ftated
with a clearnefs that is extremely pleafant and
entertaining, as well as ufeful and inftru@ive;
and all the feeming hardfhips and difficulties in
the cafes of .inheritance, contra®, warranty,
wreck, altions feigned, &, are made eafy, and
fairly reconcileable t0 Mofes and the prophets.

THE



T A B L E

FIRST DIALOGUE.

HE Introduion. Page t

, CHAP. 1. Of the law eternal. 3
11, OF thedaw of reafon, the which by dotors is cal
led ke law of nature of reafonable creatures. 5

- 111, Of the law of God. v
IV. Of the law of man. . 10
V. Of the firft ground of the law of England. 13
VI. Of the fecond ground of the law of England. 16
VII. Of the third ground of the law of England, 19
VIII. Of the fourth ground of the law of England. 26
IX. Divers cafes wherein the ftudent doubteth whe-
ther they be only maxims of the law, or that they
be grounded upon the law of reafon. 31
X. Of the fifth ground of the law of England, 33
XI. Of the fixth ground of the law of England. 35
XII. The firft guefiion of the doctor of the law of

England and confcience, 36
XI1I. What finderefis is 38
XIV. Of reafon. 39
XV. Of confcience, 41

XVI. What is equity. 44
XVIIL In what manner 2 man fhall' be holpen by
equity in the laws of England. 4

A 2 XVIII,



¢ T A B L E.
XVIII. Whether the ftatute hereafter rehearfed by

the dotor be againft’ confcience, or not. Page 51
XIX. Of what law this gueflion is to be underftood,
that is to fay, where conl{cience fhall be ruled after
the law. | (
XX. Divers cafes where confcience is to be ordered
after the law. - 57
XXI. The firft gueftion of the ftudent. If any in-
fant that is of the age of twenty years, and hath
reafon and wifdom to govern himfelf, felleth his
land, and with the money thereof buyeth other
land of greater value than the firft was, and taketh
the” profits thereof; whether may the infant alk
his firft land again in confcience, as he may by the
. law? ‘ 61
XXII. The {econd gqueftion of the ftudent. If a man
that hath lands for term of life, be impanelled
upon an inqueft, and thereupon leefeth iffues and
. dieth ;- whethér may thofe iffues be levied upon
him in the reverfion in confcience, as they may
be by the law? - 63
XXIIL. The third gueffion of the ftudent. If a te-
nant for term of life, or years, do wafte, whereb
“they be bound by the laws to yield to him in the
reverfion treble damages, and {o fhall forfeit the
place wafted 3 whether he is alfo bound in con{ci-
.ence to pay thofe damages, and to reftore that
place wafted immediately afier the wafte done, as
he is in the fingle damages, or that he is not
bound thereto till the treble damages and place
wafted be recovered in the king’s court. 64
XXIV. The fourth guefiion of the ftudent. Ifa
man enfeoff ‘other in certain land upon condition
that if he enfeoff any other, that it may be law-
ful for the feoffor and his heirs to re-enter, £2¢.
whether is this condition good in confcience,
though it be void in the law ? 65
- XXV,



7% T A B L E,

XXV. The fifth gugftion of the ftudent. If a fine
with proclamation be levied according to the fta-
tute; and no claim made within five years, £, whe-
ther is the right of a ftranger extinéted thereby in
confcience, as it isin the faw ? Page 67

XXVI. A queftivn made by the dottor, how certain
recoveries that be ufed in the king’s courts to de-
feat tailed larid may ftand with conf{ciencé, 69

XXVII. The firft quqﬂzm of the ftudent concerning
tailed lands. 82

XXVIIL The fecond gugfiion of the ftudent con-
¢etning tailed lands. 83

XXI1X. The third gugfion of the ftudent concerning
tailed lands. 85

XXX. The fourth queftion of the ftudent concern-

, _ing recaveries of tnheritances intailed: 3 88

XXXI. The fifth gugftion of thie ftudent coneerning
tailed lands. - 9o

XXXII The fixth guq/z‘zon of the ftudent concerning
sailed lands. 91

A 4 THE



T A B L E

SECOND DIALOGUE.

T H E prologue, Page 98
The introduétion. 99
CHAP. 1. The firft queftionof the ftudent. Whether

the tenant in tail after poflibility of iffue extin&t

may with confcience do wafte. 102
1I. Whar is meant by this term, when it is faid, Thus
it was at the Common low. 106

III. The fecond gueftion of the ftudent, Whether
the goods of men outlawed be forfeit in confci-
ence, as they be by the law. 107

IV. "The third gueftion of the ftudent, of wafte done
by a ftranger in the lands that be in the hands of
pamcular tenants, e, 112

V. The fourth gugftion of the ftudent. Whether a
man may with confcience be of counfel againft
him that he knoweth is the heir of right, but he
is certified baftard by the ordinary. 117

V1. The fifth gueftion of the ftudent. Whether a
man may with confcience be of counfel with a
man at the Common law, knowing that the de-
‘fendant hath fufficient matter to be difcharged in
the Chancery, that he may not plead at the Com-
mon law.

VII.



Tt T A B L E,

VII. The fixth gueffion of the ftudent. Whether a
man may with confcience be of counfel againft
the feoffee of truft in an action of trefpafs that he
bringeth againft his feoffor of truft for taking the
profits. Page 121

VIIL. The feventh gueffion of the ftudent. If a man
by way of diftrefs cometh to his debt, but he
ought not to have diftrained for it, what reftitu-
tion is he bound to make. 124

IX. For what thing a man may lawfully diftrain. 127

X. The eighth queffion of the ftudent, Whether exe-

~ cutors be bound in confcience to make reftitution.
for a trefpafs done by a teftator ; and whether
they be bound to pay debts upon a contraét firft,
or make the faid reftitution. 12

XI. The ninth gueffion of the fludent. Whether he
that hath goods delivered him by force of a lega-
cy is bound in confcience to pay the debt upon a
contract- that the teftator ought, if the executors
have no other goods in their hands. 134

XII. The tenth gueftion of the ftudent. If a man
have iffue two fons, and die feifed of certain lands
in fee, the eldeft dieth without iffie, the youngeft
recovereth by affife of Mortdanceftor the land, with
damages from the death of the father, whether
there he be bound in confcience to pay the pro-
fits to the executors of the eldeft brother for the
time he lived. 138

XIII. The eleventh guefion of the ftudent, What
damages the tenant in dower fhall recover in con-
fcience where her hufband died not feifed, but the
demanded her dower, and was denied. 140

X1V. The tweltth gueftion of the ftudent. If a man
knowing another to have right to his land, cauf-
eth a fine with proclamation to be levied, accord-
ing to the ftatute, and he that hath right maketh

ne



Jh T A B L E.

no claim within five years, whether he be barred
in con{cience, as he is in the law, Page 144
XV. The thirteenth gugflion of the ftudent. If 2 man
that hath a child by his wife, do that in him is,
to have had poffeflion of his wife’s land, and fhe
‘dieth before he can have it, whetherin confcience

he fhall be tenant by the courtefy ‘ 145
XVI. The fourteenth gueffion of the ftudent. If thc
grantor of a rent enfeoffeth the grantee of the rent
of part of the lands, {c. whether the whole rent
be extinct in confcience, as it is in the law, 148
K VI, The fifteenth gueftion of the ftudent. If he
that hath a rent out of two acres be named in a
recovery of the one acre, he not knowing there-
of, &¢. whether his whole rent be extinét in con-
fcience, &e. 153
XVIII. The fixteenth gueftion of the ftudent. If a
man have a villein for term of life, and the vil-
lein purchafeth lands in fee, and he that hath the
villein entreth, whether he may with confcience
keep the lands to him and to his helrs, as he may
by the law. 155,
XIX. The feventeenth qmﬁzan of the ftudent. If
2 man in the cafe next before inform him that is
in the reverfion of the villein, that after the death
of the villein he hath right to land, and counfel-
leth him to enter, wheseupon great fuit and
charges follow, what danger is this to him that
gave the counfel. 158
XX. The eighteenth gueflion of the ftudent upon a
feoffment made upon condition, that the feoffee
fhall pay a rent to a ftranger, how the feoffment
fhall weigh in law and confc1ence 161
XXI. The mneteenth gmﬁ'zon of the ftudent upon a
feoffment in fee, and it is agreed that the feoffee
fhall pay a rent to a ftranger, how the feoffment
fhall weigh in law and confcience, 163
XXH,



% T A B L E.

XXII. How ufes of land firft began, and by what
law, and the caufe why fo much land is put in ufe.
- Page 167
XXIII. The diverfity between two cafes, whereof
one is put in the twentieth chapter, and the other
in the twenty-firft chapter of this prefent book. 173
XXI1V. What is a nude contract, or naked promife,
after the laws of England, and whether any action
may lie thereon. : 176
XXV. The twentieth qmjﬂzan of the ftudent. lf a
man that hath two fons, one before efpoufals, and
the other after efpoufals, by his will bequeatheth
to his fon and heir all his goods, which of the fons
thall have his goods in con{cience. © 183
XXVIL Whether an abbot may with. conikience
prefent to an advowfon of a church that belong-
eth to the houfe, without affent of the covent. 189
XXVIL If a man find beafts in his ground doing
hurt, whether he may by his own authority take
them, and keep them, till he be fatisfied of the
hurt. ~ 193
XXVIIL. Whether a gift made by one under the
age of twenty-five years be good. 195
XXIX If 2 man be convi®t of herefy before the
ordinary, whether his ooods be forfeited. 197
XXX, Where divers patrons of an.advowfon, and
the church voideth, the patrons vary in their pre-
fentments, whether the bifhop fhall have liberty
to prefent which of the incumbents that he will,

or not. - , 198
XXXI. How long time the patron fhall have to pre-
fent to a benefice. 201

XXXII. If a man be a excommenged, whether he
may in any cafe be affoiled without making fatif-

~ fattion. 20
XXXIIL Whether a prelate may refufe a legacy.
206

XXXIV.



% T A B L E.

XXX1IV. Whether a gift made under a conditiott
be void, if the fovereign only break the condi-
tion. ‘ Page 209

XXXV. Whether a covenant made upon a gift to
the church, that it fhall not be aliened, be good.

213
XXXVLIIf the patron prefent not within fix months,
who fhall prefent. 21

4
XXXVII. Whetherthe prefentment and collation of
all benefices and ‘dignities, voiding at Rome, be-
longeth enly to the pope, ' 219
XXXVIII If ahoufe by chance fall upon a horfe
that is borrowed, who fhall bear the lofs. 221
XXXIX, If a prieft have won much goods by fay-
ing of mafs, whether he may give thofe goods,

or make a will of them. 224
XL.. Who thall fucceed a clerk that dieth inteftate.
226

XLI. If s man be outlawed of felony, or be attainted
for murder or felony, or that is an A4fcifinus, may
be flain by every ftranger. 22§

XL1I. Whether a man fhall be bounden by the a&
or offence of his fervant or officer. ' 230

XLIIL. Whether a villein or a2 bondman may give
away his goods. 238

XL1IV. If a clerk be promoted to the title of his pa-
trimony, and after felleth his patrimony, and after
falleth to poverty, whether fhall he have his title
therein, 241

XLV. Divers gueftions taken by the ftudent out of
the fums, called Summa Rofella and Summa Angea
lica, which he thinketh are neceffary to be feen
how they ftand and agree with the laws of the
realm, 245

XLVI. Where ignorance of the law excufeth in the
laws of England, and where not. 250

' XLVII,



Jbe T A B L E,

N LVIL Certain cafes and grounds where ignorance
of the deed excufeth in the laws of England, and
where not. N Page 255

XLVII. The firft gueftion of the doctor, how the
law of England may be faid reafonable, that pro-
hibiteth them that be arraigned upon an indict-
ment of felony or murther, to have counfel. 258

XLIX. The fecond gueffion of the doctor, whether
the warranty of the younger brother that is taken
as heir, becaufe it is not known but that the eldeft-
brother is dead, be in coniciénce a bar unto the
eldeft brother, ‘as it is in law. 26

L. Thethird quefion of the doctor, whether if 2 man
profecute a collateral warranty, to extint a right
that he knoweth another man hath'to land, it be a

bar in confcience, as it is in law. \ 264
LI The fourth gueftion of the dofor, of the wreck
of the fea, : 266

LII. The fifth gneftion of the do&or, whether it ftand
with confcience to prohibit a jury of meat and
drink till they be agreed of their verdi®t, 2%0

LIIL The fixth queftion of the doctor, whether the
colours that be given at the Common law in af-
fifes, altions ofg trefpafs, &Fc. ftand with confci-
ence, becaufe they be moft commonly feigned. 271

LIV. The feventh gueffion of the doctor, concern-
ing the pleadings in affife, whereby the tenants
ufe fometime to plead in fuch manner that they
thall confefs no oufter. 277

LV. The eighth guesZion of the dottor, whether the
fatute of forty-five of Edward the third, of Sylva

¢#dua, ftand with confcience, 281

TABLE



T A B L E

TO THE

ADDITIONS.

CHAP. L ‘ ‘ 7 HAT power the parliament hath
over fuch things as.be brought
with dead bodies to their burials,

and that be claimed by fome curates to pertain to"
their church. Page 307
1I. Whether the parliament may ena&, that no lands
fhall come hereafter into mortmain by licence nor
without licence. 312
111. Whether the parliament may break all appro-
priations that be made againft any ftatute, or a-
gainft the good order of the people. 314
IV. That all fan&uaries, and alfo who fhall have his
~ clergy, be under the power of the parliament to
order as they fhall think convenient. 315
V. What power the parliament hath in the trees and
. grafs in church-yards. 316
VI. What the parliament may do touching fuits for
dilapidations taken in the fpiritual court. 319
VII. Whether the parliament may ena& that no’
prieft thall wear any cloth made out of the realm,
and whether it may order the falary of chaplains.

320
VIIL. If there were a {chifm in the papacy, what the
parliament might do therein. 323

IX.



7% T A B L E.

IX. If it were enacted, that if one call another thief
or murderer, that the fuit thould be taken there-
upon in the king’s court, and not in the fpiritual
court, I think the ftatute were good.  Page 329

X. Whether the parliament may enact, that no re-
ligious perfon, under a certain pain, fhall receive
into the habit of their religion any child under a
certain age to be appointed by the parliament. 336

XI. Whether the parliament may prohibit, that no
ordinary, under a certain pain, fhall admit none
to the order of priefthood, except they be fuffi-
ciently learned, 332

XII. Who fhall have the tithes of the wafte grounds
that be within ne parifh, and what power the par-

liament hath therein. 336
XIII. What authority the parlidgment hath concern-
';ng_ vifitations, 348

Thomas Bartheletus regius impreffor
excudebat, Anno Domini
Mpxxxi1, Cum privilegio

a rege indulto.

THE






(1)

THE FIRST

DIAL O G U E.

éﬂ The Introduction.

Do&or of divinity, that W3s of" great ac-
A quamtance and familiarity with a ftu--
dent in the laws of England, faid thus
unto him; I have had a great defire of long
time to know whereupon the law of England
is grounded : but becaule the moft part of the
law of England is written in the French tongue,
therefore I cannot, through mine own ftudy at-
tain to the knowledge thereef; for in that tongue
T am nothing expert. And becaufe Fhave found
thee a faithful friend to me in all my bufinefs,
therefore I am bold to come to thee before any
other, to krnow thy mind, what be the very
grounds of the law of England, as thou thinkeft,
Stud. That would ask a great leifure, and it
alfo above my cunning to do it : neverthelefs,
that thou fhalt not think that T would w 11fully
refufle to'fulfil thy defire, I fhall with good-will
do that in me is to fatisfy thy mind. But I pray
thee that thou wilt firft fhew me fomewhat of
other laws that pertain moft to this matter, and

that doctors treat of, how laws have begun ; and
then
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then I will gladly thew thee, as methinketh,
what be the grounds of the law of England.
Doét. 1 will with good-willdo as thou fayeft.
Wherefore thou fhalt underftand, that doctors
treat of four laws, the which (as me feemeth)
pertain-moft to this matter. The firft is the /aw
eternal, 'The fecond is the law of nature of
reafonable creatures, the which, as I have heard
fay, is called by them that be learned in the law
of England, the law of reafon. 'The third is the
law of God. The fourth is the Jaw of man.
And therefore I will firfk treat of the law efernal.

CHAP
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"CHAP L
Of the law eternal.

IKE as there is in every artificer a reafon of
fuch-like things as are to be made by his
craft : fo likewife it behoveth that in every

governor there be reafon and a forefight in the go-
verning of fuch things as thall be ordered and done
by him to them that he hath the governance of.
And forafmuch as Almighty God is the creator and
maker of all creatures, to the which he 1s com-
pared as a workman to his works, and is allo
the governor of all deeds and movings that be
found in any creature: therefore as the reafon of
the wifdom of God (inafmuch as creatures be cre-
ated by him) is the reafon and forefight of all crafts
and works that have been or fhall be; fo the reafon
of the wifdom of God, moving all things by wif-
dom made to a good end, obtaineth the name and
reafon of a law, and that is called the law eternal.

And this law eternal is called the firft law: and
it is well called the firft, for it was before all other
laws, and all other laws be derived of it. Where-
upon St. Auguftine faith, in his firft book of free
arbitrement, that in temporal laws nothing is righteous
ne lawful, but that the people have derived to them out
of the law eternal. Wherefore every man hath right
and title to have that he hath righteoufly, and of
right wife judgment of the firft reafon, which is the
iaw eternal.

Stud. But how may this law eternal be known?
For, as the apoftle writeth in the fecond chapter of
his firlt epiftle to the Corinthians, que [unt Dei nemo
Jeit, nifi Spiritus Dei s that is fay, no man knoweth
whar is in God bur the Spirit of God; wheretore it

B2 icen.eth
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feemeth that he openeth his mouth againft heaven,
that attempteth to know it,

Do, This law eternal no man may know as it
is in itfelf, but only blefled fouls that fee God face
to face. But Almighty God of his goodnefs thew-
eth of it as much to his Creatures as is neceffary for
them, for elfe God fhould bind his creatures to a
thing impoffible ; which may in no wife be thought
in him. Therefore it is to be underftood, that three
manner of ways Almighty God maketh this law
eternal known to his creatures reafonable. Firf, by
the light of natural reafon; fecondly, by heavenly
revelation ; zhirdly, by the order of a prince or any
other fecondary governor that hath power to bind
his fubjeéts to a law.

And when the law eternal or the will of God is
known to his creatures reafonable by the light of
natural underftanding, or by the light of natural
reafon, that is called the law of reafon : and when
it is Thewed by heavenly revelation in fuch manner
as hereafter fhall appear, then itis called the law of
God: and when it 1s thewed unto him by the order
of a prince, or of any other fecondary governor
that hath a power to fet a law upon his fubjeéts,
then it is called the /aw of man, though originally it
be made of God. For laws made by man that hath
received thereto power of God, be made by God.
Therefore the faid three laws, that is to fay the law
of reafon, the law of God, and the law of man, the
which hath feveral names after the manner as they
be thewed to man, be called in God one law eternal.

And this is the Jaw of which itis written prover-
biorum oflavo, where it is {aid, per me reges regnant,
S Legum conditores jufta difcernunt 5 that is to fay,
by me kings reign; and makers of laws difcern the
truth.,  And this {ufficeth for this time for the law
eternal.

CHAP,
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CHAP IIL
Of the law of reafon, the which by deétors
zs called the law of nature qf reafonable crea-
tures. '

IRST itis to be underftood, that the law of

rature may be confidered in two mannérs, that
is to fay, generally and fpecially.  When it is con-
fidered generally, then it is referred to all creatures,
as well reafonable as unreafonable: for all. unrea-
fonable creatures live under a certain rule to them
given by nature, neceflary for them to the confer-
vation of their being. But of this law it is not our
intent to treat at this time, The law of nature fpe~
cially confidered, which is alfo called the law of rea-.
Jon, pertaineth only to creatures reafonable, that is,
man, which is created to the image of God.

And this law ought to be kept as well among:
Jews and Gentiles, as among chriftian men: and
this law is alway good and righteous, ftirring and
inclining a man to good, and abhorring evil. And
as to the ordering of the deeds of man, it is pre-
ferred before the law of God, and itis written in the
heart of every man, teaching him whst is to be
done, and what is to be fled : and becaufe it is writ-.
ten in the heart, therefore it may not be put away,
ne it is never changeable by no diverfity of place, ne
time: and therefore againt this law, prefcription,,
ftatute nor cuftom may not prevail: and if any be
brought in againft it, they be not prefcriptions, fta-
tutes nar cuftoms, but things void and againft jul-
tice. And all other laws, as well the laws of God
as to the alts of 'men, as cher, be grounded there-

upon,
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Stud. Sith the law of reafon is written in the
heart of every man, as thou hatt faid before, teach-
ing him what is to be done, and what is to be fled,
and the which thou fayeft may never be put out of
the heart, what needeth it then to have any other
law brought in to order the ats and deeds of the
people ?

Do&z. Though the law of reafon may not be
changed, nor wholly put away ; neverthelefs before
the law written, it was greatly lett and blinded by
evil cuftoms, and by many fins of the people, be-
fide our original fin; infomuch that it might hardly
be difcerned what was righteous, and what was un-
righteous, and what was good, and what evil
Wherefore it was neceffary, for the good order of
the people, to have many things added to the law
of reafon, as well by the church as by fecular
princes, according to the manners of the country
and of the people where fuch additions thould be
exercifed. And this law of reafon differeth from
the law of God in two manners. For the law of
God is given by revelation of God; and this law
s given by a natural light of underftanding. And
alfo the law of God ordereth a man of itfelf, by a
nigh way, to the felicity that ever fhall endure 3 and
the law of reafon ordereth a man to the felicity of
this life.

Stud. But what be the things that the law of rea-
fon teaches to be done, and what to be fled? I
pray thee thew me.

Dott. The law of reafon teacheth, that good is
to be loved, and evil is to be fled : alfo that thou
fhalt do to another, that thou wouldeft another
fhould do unto thee; and that we may do nothing
againft truth ; and thata man muft live peacefully
with others; that juftice is to be done to every

man
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man ; and alfo that wrong is not to be done to
any man; and that alfo a trefpafler is worthy to be
punithed ; and fuch other. » Of the which follow
divers other fecondary commandments, the which
be as neceflary conclufions derived of the firft. As
of that commandment, that good is to be beloved
it followeth, that a man fhould love his benefactor :
for a benefaftor, in that he is a benefactor, inclu-
deth in him a reafon of goodnefs, for elfe heought
not to be called a benefaétor, that is to fay, a good
doer, but an evil doer: and fo in that he is a bene-
factor, he is to be beloved in all times, and in all
places. And this law alfo fuffereth many things to
be done: as that itis lawful to put away force with
force ; and that it is lawful for every man to de-
fend himfelf and his goods againft an unlawful
power. And this law runneth with every.man’s
law, and alfo with the law of God, as to the deeds
of man, and muft be always kept and obferved,
and fhall alway declare what ought to follew upon
the general rules of the law of man, and fhall re-
{train them if they be any thing contrary unto it.

And here it is to be underftood, that after fome
men, the law whereby all things were in common,
was nevér of the law of reafon, but only in the
time of extreme neceflity. For they fay, that the
law of reafon may not be changed; but they fay,
it is evident, that the law whereby all things thould
be in common, is changed: wherefore they can-
clude, that was never the law of reafon.

CHAP I
€ Of the law of God.

T HE law of God is a certain law given by re-

velation to a reafonable creature, thewing him
B4 the



8 DIALOGUE L

the will of God, willing that creatures reafonable
be bound to do. a thing, or not to do it, for ob-
taining of the felicity eternal. And it is faid, for
the obtaiming of the felicity eternal, to exclude the
laws thewed by revelation of God for the political
rule of the . people, the which be called juaicials.
For a law is not properly called the law o. God,
becaufe it was thewed by -revelation of Geod,. but
allo becaufe it direCted a man by the neareft way
to the felicity eternal; -as been the laws of the Old
Teftament, that been called morals, and the laws of
the evangelifts, the which were fhewed -in much
more excellent manner.than the law cf the Old
Teftament was : for that was fhewed by the medi-
ation of an angel ; but the law of the evangelifls
~ was fhewed by the mediation of our Lord Fefus
Chrift, God and man. And the law of God is al-
ways righteous and juft, for it is made and given
after the will of God, And therefore all aéts and
deeds of man be called righteous and juft, when
they be done according to the law of God, and be
comformable to it. Alfo fometime a law made by
man; is called the law of God. As when a law
taketh his principal ground upon the law of God,
-and is made for the declaration or confervation of
the faith, and to puyt away herefies, as divers laws
canon, and alfo divers laws.made by the common
people, fometime do ;;the which therefore are ra-
ther to be called the law of God, than the law of
man. Yet neverthelefs all the laws canon be nat
the laws of God : for many of them be made only
for the political rule and confervation of the people.
Whercupon Fobn Gerfon, in the treatife of the fpiri-
sual life of the foul, the fecond leffon, and the third,
corollary, faith thus; All the canons of bithops nor
their decrees be not the law of God: for many of
them be made only for the political converfation of
h ‘ the

- s
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the people. And if any .man will fay, Be not all
the goods of the church fpiritual, for they belong

unto the fpiritualty, and lead to the fpiritvalty ? 3
We anfwer, That in the whole political converfa-
tion of the people, there be fome fpecially deputed
and dedicated to the fervice of God, the which moft
,fpecnal]y (as by an excellency) are. called /piritual’
wnen, as religious men are. And other, though they
waik .in the way of God, yet neverthelefs, becaufe
their office is moft fpecxally to be occupied about
fuch things as pertain to the commonwealth, and
to the good order of the people, they be therefore
~called fecular men or lay men. Neverthelefs, the
goods of the firft may no more be ealled “fpiritual
than the goods of the other, for they be things
mere temporal;, and keeping the body, as they do
in the ather. And by like reafon, laws made for
the political order of the church be called many
times fpiritual, or the laws of God ; neverthelefs

it is but improperly : and other be called civil, or
the laws of man. And in this point many be oft
‘times deceived, and alfo deceive other, the which
judge the things to be fpiritual, the which all men

know be things temporal and carnal. Thefe be the
-words of Fobn Gerfon, in the place alledged before.

Farthermore, befidethe law of reafon and the law

of man, it was neceffary to have the law of God,

for four reafons. - |

The firft, Becaufe man is ordained to the end of
the eternal felicity,. the which exceedeth the pro-
portion and faculty of man’s power. Therefore it
was neceffary that, befide the law of reafon and thg
law of man, he fhould be dlreéled to his end by
the law of God.

Semmily, Forafmuch as for the uncertainty of
man’s Judgment, {pecially of things peculiar and
fcldom falling, it happeneth oft times to follow di-

vers
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vers judgments of divers men, and diverfities of
laws ; therefore, to the intent that a man without
any doubt may know what he thould do, and what
he thould not do, it was neceffary that he thould be
direted in all his deeds by a law heavenly, given
by God, the which is fo apparent, that no man may
~{werve from it, as is the lawof God.

Thirdly, Man may only make a law of fuch things
as he may judge upon, and the judgment of man
may not be of inward things, but only of outward
things ; and neverthelefs it belongeth to perfetion
that 2 man be well ordered in both, that is to fay,
as well inward as outward. Therefore it was ne-
ceffary to have the law of God, the which fhould
order a man as well of inward things as of outward
things. '

The fourth is, Becaufe, as St. Juguftine faith in
his firft book of free arbitrement, the law of man
may not punith all offences: for if all offences
thould be punifhed, the commonwealth fhould be
hurt, as is of contraéts; for it cannot be avoided,
but that as long as contralts be fuffered, many of-
fences fhall follow thereby, and yet they be fuffered
for the commonwealth. And therefore that na
evil fhould be unpunifhed, it was neceffary to have

the law of God that fhould leave no evil un-
pnifhed.

CHAP 1V
€ Of the law of man,

BHE lsw of man (the which fometime is called
the law pofitive) is derived by reafon, as a
thing which is neceffary, and probably following
of the law of reafon, and of the law of God. And
that is called probable, in that it appeareth to many,
and efpecially to wife men to be true, And there-

2 fare
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fore in every law pofitive well made, is fomewhat
of the law of reafon, and of the law of God; and
to difcern the law of God and the law of reafon
from the law pofitive, is very hard. And though
it be hard, yet it is much neceffary in every moral
do&rine, and in all laws made for the common-
wealth. And that the law of man be juft and
rightwife, two things be neceflary, and that is to
fay, wif{dom and authority. Wifdom that he may
judge after reafon, what is to be done for the com-
monalty, and what is expedient for a peacéable
converfation and neceflary fuftentation of them ; au-
thority, that he have authority to make laws. For
the law is derived of ligare, that is to fay, to bind.
But the fentence of a wife man doth not bind the
commonalty, if he have no rule over them. Alfo
to every good law be required thefe properties: that
is to fay, that it be honeft, rightwife, poffible in it-
felf, and after the cuftom of the country, conve-
nient for the place and time, neceffary, profitable,
and alfo manifeft, that it be not capnous by any
dark fentences, ne mixt with any private wealth,
but all made for the commonwealth. And after
St. Bridget, in the fourth book, in the hundred and
twenty-ninth chapter, every good law is ordained
to the health of the Soul, and to the fulfilling of
the laws of God, and to induce the people to fly
evil defires, and to do good works. Alfo the car-
dinal of Camerer writeth, Whatfoever is righteous
in the law of man, is righteous in the law of God.
For every man’s law muft be confonant to the law
of God. And therefore the laws of princes, the
commandments of prelates, the ftatutes of com-
monalties, ne yet the ordinance of the church is not
righteous nor obligatory, but it be confonant to the
Jaw. of God.

And
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And of fuch a law of man that is confonant to
the law of God, it appeareth who hath right to
lands and.goods, and who not: for whatfoever a

~man hath by fuch laws of , man, he hath righte-
oufly ; and whatfoever he hath againft fuch laws,
is unrighteoufly had. .

For laws of man not contrary to the law of God,
nor to the law of reafon, muft be obferved in the
law of the foul : and he that defpifeth them, de-
ipifeth God, and refifteth God. And furthermore,
as Gratian faith, becaufe evil men fear to offend
for fear of pain ; therefore it was neceffary that di-
-vers pains fhould be ordained for divers offences,
as. phyficians ordained -divers remedies for feveral
difeafes, And fuch pains be ordained by the ma-
kers of laws, after the neceflity of the time, and
_after the difpefition of the people. And though
that law that ordained fuch pains hath thereby a
~conformity to the law of God, (for the law of God
commandeth that the people thall take away evil
from among themfelves ;) yet they belong not fo
much to the law of God, .but that other pains
(ftanding the firft principles) - might be ordained
and appeinted therefore. . Fhat is the law that is
called moft properly the law pofitive, and the law
of man. ey L

And the philofopher faid in the third book of his
ethicks, that the-intent of a maker of a low is to make
the people good, and to bring- them to virtuye. And
although I have fomewhat in general fhewed thee
whereupon the law of Exglend is grounded, (for
of neceflity it muft be grounded of the faid laws,
that is to fay, of the law eternal, of the law-of rea-
fon, and of the law of God:) neverthelefs I pray
thee thew me more {pecially whereupon it is ground-
ed, as thou thinkeft, as thou before haft promifed

to do.
Siud,
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Stud. 1 will with good-will do therein that Tieth
in me, for thou haft thewed me a right, plain, and
ftrait way thereto. Therefore thou fkalt under-
ftand, that the law of England is grounded upon
fix prmc1pal grounds. Firft, It is grounded on the
law of reafon. Secondly, On the law of God. Thirdly,
On divers general cufloms of the realm. Fourthly, On
divers principles that be called maxims.  Fiftbly, On
divers particular cuftoms, Sixtbly, On divers flatutes
made in parliaments by the king, and by the com-
mon council of the realm. Of which grounds I
fhall fpeak in order as they be rehearfed before,
And firft of the Jew of reafon.

CHAP V
€ Of the firft ground of the law of England,

HE firft ground of the law of England is the

law of reafon, whereof thou haft treated be-
fore in the fecond chapter, the which is kept in
this realm, as it is in all other realms, and as of
neceflity it muft needs be, (as thou haft faid be-
fore.)

Dof. But I would know what is ealled the low
of nature after the laws of England.

Stud. 1t is not ufed among them that be learned
in the laws of England to reafon what thing is com-
manded or prohibited by the law of nature, and
what not, but 2ll the reafoning in that behalf is un-
der this manner. As when any thing is grounded
upon the law of nature, they fay, that reafon will
that fuch a thing be done; and if it be prohibited
by the law of nature, they fay it is againft reafon,
or that reafon will not fuffer that to be done.

Doét. Then I pray thee thew me what they that
be learned in the laws of the realm hold to be com-

manded
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manded or prohibited by the law of nature, under
fuch terms; and after fuch manner, as is ufed a-
mong them that be learned in the faid laws. :

Stad, There be put by them that be learned in
the laws of England two degrees of the law of rea-
fon, that is to fay, the law of reafon primary, and
the law of reafon fecondary. By the law of realon
primary be prohibited in the laws of England mur-
der, (thatis, the death of him that is innocent)
perjury, deceit, breaking of the peace, and many
other like. And by the fame law alfo it is lawful
for a man to defend himfelf againft an unjuft power,
fo he keep due circumftance. And alfo if any pro-
mife be made by man as to the body, it is by the
law of reafon void in the laws of England. ‘The
other is called the law of fecondary reafon, the which
is divided into two branches, that is to fay, into a
law of fecondary reafon general, and into “a law of
fecondary reafon particular. The law of afecondary”
reafon general is grounded and derived of the gene-
ral law, or general cuftom of property, whereby'
goods moveable and immoveable be brought into
a certain property, fo that every man may know
his own thing. And by this branch be prohibited
in the laws of England diffeifins, trefpafs in lands
and goods, refcufs, theft, unlawful with-holding
of another man’s goods, and fuch other. Andb
the fame law it is a ground in the law of England,
that fatisfation muft be made for a trefpafs, and
that reftitution muft be made of fuch goods as one
man hath that belong to another man ; the debts
muft be paid, covenants fulfilled, and fuch other.
And becaufe diffeifins, trefpafs in lands and goods,
theft, and other, had not been known, if the law
of property had not been ordained ; therefore all
things, that be derived by reafon out of the faid
law of property, be called zbe law of reafon fecondary

| general,
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general, for the law of property is generally kept in
all contradts,

The law of reafon fecondary particular is the law
that is derived of divers cuftoms general and par-
ticular, and of divers maxims and ftatutes ordained
in this realm. And it is called the low of reafon fe-
condary particular, becaufe the reafon in that cafe is
derived of fuch alaw that is only holden for law in
this realm, and in none other realm, ‘

Dos2. 1 pray thee thew me fome fpecial cafe of fuch
a law of reafon fecondary particular, for an example.

Stud. There is a law in England, which is a law
of cuftom, that if a man take a diftrefs lawfully,
that he fhall put it in pound overt, there to remain
till he be fatisfied of that he diftrained for. And
then thereupon may be afked this queftion, that if
the beafts die in pound for lack of meat, at whofe
peril die they ? whether die they at the peril of him
that diftrained, or of him that oweth the beafts ?

Doéz. If the law be as thou fayeft, and thataman
for a juft caufe taketh a diftrefs, and putteth it in
the pound overt, and no law compelleth him that
diftrained to give them meat, then it feémeth of
reafon, that if the diftrefs die in pound for lack of
‘meat, that it died at the peril of him that oweth
the beafts, and not of him that diftrained; for in
him that diftrained there can be afligned no default,
but in the other may be afligned a défault, becaufe
the rent was unpaid. '
~ Stud. Thou haft given a true judgment, and who
hath taught thee to do fo, but reafon derived of the
faid general cuftom ? And the law is fo full of fuch
fecondary reafons derived out of the general cuf-
toms and maxims of the realm, that fome men have
affirmed that all the law of the realm is the law of
reafon. But that cannot be praved, as me feemeth,
as I have partly fhewed before, and more fully will

fhew
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thew after, And it is not much ufed in the laws of-
England, to reafon what law is grounded upon the
law of the fifft reafon ptimary, or on ‘the law of
reafon fecondary, for they be moft commonly openly
known of themfelves ; but for the knowledge of the
Jaw of reafon fecondary is greater. difficulty; and
therefore therein dependeth much the manner and.
form of arguments in the laws of England.

And it is to be noted,. that all the. deriving of
reafon in the taw of England proceedeth of the firft
principles of the liw, or of fomething that is de-
rived of them : and therefore: no man may right-*
wifely judges ne groundly reafonin the laws of Eng-
lond, it he be ignorant in the firft principles. Alox
all birds, fowls, wild beafts  of foreft and warfen,
and fuch other; be excepted by the laws of England
out of the faid general law and cuftom of property :
for by the laws of the realm no property may be of
them in any perfon, unlefs they be tame. Never-
thelefs the eggs of hawk, herons, or fuch other as
build in the ground of any perfon, be adjudged by
the faid laws to belong to him that oweth the
ground. '

CHAP VI _
§ Of the fecond ground of the law of England:

T HE fecond ground of the law of England is
the /aw of God: and therefore for punifhment
of them that offend againft the law of God, it is
enquired of many courts in this realm; if any hold
any opinion fecretly, or in any other manner againft
the true catholick faith; and alfo if any general
cuftom were. directly againft the law of God, or if
any ftatute were-made directly againft it: as if it
were ordained that no afms thould be given for no
neceflity, the cuftom and ftatute were void, Never-

thelels
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thelefs the ftatute made in the thirty-fourth year of
king Edward 111. whereby it, is ordained that no
man under pain of xmpnfonment fhall give any
alms to any valiant beggers that may well labour,
that they may fo be compelled to Iabour for their
living, is a good ftatute, for it obferveth the intent
of the law of God. And alfo by authority of this
law there is a ground in the laws of England, that
he that is accurﬁd thall maintain no action in the
king’s court, except it be in very few cales; fo that
the fame excommunication be certified before the
king’s juftices in fuch manner as the law of the
realm hath appointed. And by the authority alfo
of this ground the law of England admitteth the
fpiritual A]urxfdxé”tlon of difmes and offerinys, and of
all other things that of right belong unto it; and
receiveth alfo all laws of the church duly made,
and that exceed not the power of them that made
them. Infomuch thatin many cdfes it behoveth
the king’s juftices to judge after the laws of the
church.

Dosi. How may thit be, that the king’s juftices
fhould judge in the kmg s courts after the law
of the church ? for it feemeth that the church fhould
rather give judgment in fuch things as it may muxe
laws of, than the king’s juftices.

§tud. ‘That may be “done in many cafes, whereo!
I fhall for an example put this cale: If a writ of
right of ward be brought of the body, &c.  And
the tenant confeffing the tenure, and the nmme of
the infant, faith, that the infant was married in his
anceftor’s days, {Jc. whereupon twelve ien b<,
fworn, which give this verdict, that the infant was
married in the life of his anceftor, and that the
woman in the life of his anceftor fued a diverce,
whereupon fentence was given that they fhould be
divorced, and that the heir appraled; which hanz-

*
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eth yet undifcufled, praying the aid of the juftice
to know whether the infant in this cafe fhall be faid
married or no: in this cafe, if the law of the church
be that the faid fentence of divorce ftandeth in his
ftrength and virtue until it be annulled upon the faid
appeal, that the infant at the death of his anceftor
was unmarried, becaufe the firft marriage was ad-
nulled by that diverce, and if the law of the church
be, that the fentence of the divorce ftandeth not in
effect till it be affirmed upon the faid appeal ; then
is the infant yet married, f{o that the value of his
marriage cannot belong unto the Lord: and there-
fore in this cafe judgment conditional fhall be given,
&c.  And in Lkewife the king’s juftices in many
other cafes fhall judge after the law of the church,
like as the fpiritual judges muft in many cafes form
their judgment after the king’s laws.

Dof7. How may that be, that the {piritual judges
fhould judge after the king’s laws ? I pray thee thew
me fome certain cafe thereof.

Stud. Though it be fomewhat a digreffion from
our firlt purpofe, yet I will not withfay thy defire,
but will with good-will put thee a cafe or two
thereof, that thou mayeft the better perceive what
I mean. If 4 and B have goods jointly, and 4.
by his laft will bequeathe his portion therein to €.
and maketh the faid B. his executor, and dieth, and
C. afketh the execution of this will in the {piritual
court: in this cafe the judges there be bound to
judge that will to be void, becaufe it is void by the
laws of this realm. Andlikewife if a man be out-
lawed, and after, by his will, bequeathe certain
goods to Fobn at Stile, and make his executors, and
die, the king feifeth his goods, and after giveth them
again to the executors, and after Fobn ar Stile Tueth
a citation out of the fpiritual court againft the exe-
cutors, to have execution of the will : in this cafe

the
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the judges of the fpiritual court muit judge the will
to be void, as the law of the realm is that it is 3 and

yet there is no fuch law- of forfeiture of goods by
outlawry in the fpiritual law.
CHAP VIL
€ Of the third ground of ile law of England.

HE third ground of the law of England ftand-

cth upon divers general exfloms of old time
ufed through all the realm, which have been ac:
cepted and approved by our fovereign lord the
king, and his progenitors, and all his fubjects. And
becaufe the faid cuftoms be neither againft the law
of God, nor the law of reafon, and have been alway
taken to be good and neceffary for the common-
wealth of all the realm ; therefore they have obs=
tained the ftrength of a law, infomuch that he that
doth againft them, doth againtt juftice : and thefe
be the cuftoms that properly be called the common
low. And it fhall alway be determined by the jufs
tices whether there be any fuch general cuftom or
not, and not by twelve men. And of thefe gene-
ral cuftoms, and of certain principles that be called
maxims, which alfo take effe by the old cuftom of
the realm, (as fhall appear in the chapter next fol-
lowing) dependeth moft part of the law of this
realm. And therefore our fovereign lord the king,
at his coronation, among other things, taketh a fo-
lemn oath that he thall caufe all the cuftoms of his
realm faithfully to be obferved.

Dozz. 1 pray thee thew me fome of thefe general
cuftoms.

Stud. 1 will with good-will : and firft, I fhall
fhew thee how the cuftom of the realm is the very
ground of divers courts in the realm, that is to fay,
of the chancery, of the king’s-bench, of the ccxmoz
Pleas, and the excheguer, the which be courts of re-

C 2 coid;
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cord ; becaufe none may fit as judges in thefe courts,
but by the king’s letters patents.  And thefe courts
‘have divers authorities, whereof it is not to treat at
this time. Other courts there be alfo only grounded
by the cuftom of the realm, that be of much lefs
authority than the courts before rehearfed. As in
every fhire within the realm there is a court that is
called the county, and another that is called the fbes
7iff’s torne ; and in every manor is a court that is
called a cours-baron, and to every fair and market is
incident a court that is called a court of piepowders.
And though in fome ftatutes is made mention fome-
time of the faid courts; yet neverthelefs, of the firft
inftitution of the faid courts, and that fuch courts
thould be, there is no ftatute nor law written in the
laws of England. And fo all the ground and be-
ginning of the faid courts depend upon the cuftom
of the realm ; the which cuftom is of fo high au-
thority, that the faid courts ne their authorities,
*-may not be altered, ne their names changed, with-
out parliament.

Alfo by the old cuftom of the realm, no man
fhall be taken, imprifoned, diffeiféd, nor otherwife
deftroyed, but he be put to anfwer by the law of
~the land: and this cuftom is confirmed by the fta-
-tute of magna charta, cap. 26.

Alfo by the old cuftom of the realm, all men
great and fmall {hall do and receive juftice in the
- king’s courts: and this cuftom is confirmed by the
ftatute of Marip. cap. 1.

Alfo by the old cuftom of the realm, the eldeft
fon is only heir to his anceftor ; and if there be ne
fons, but daughters, then all the daughters thall be
heirs. And {o it is of fifters and other kinfwomen,
And if there be neither fon, daughter, brother, nor
fifter, then fhall the inheritance defcend to the next
kinfman or kinfwoman of the whole blood to him

“that
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that had the inheritance, of how many degrees fo=
ever they be from him. And if there be no heir
general nor fpecial, then the land fhall efcheat to the
lord of whom the land is holden.

Alfo by the old cuftom of the realm, lands fhall
never afcend or defcend from the fon to the father
or mother, nor to any other anceftor on the right
line, but it fhall rather efcheat to the lord of the fee.

Alfo if any alien have a fon that is an alien, and
after is made denizen, and hath another fon, and
after purchafeth lands, and dieth; the youngeft fon
fhall inherit as heir, and not the eldeft.

Alfo if there be three brethren, and the middeft
brother purchafe lands, and dieth without heir of
his body ; the eldeft brother fhall inherit as heir to
him, and not the younger brother.

And if land in fee-fimple defcend to a man by
the part of his father, and he dieth without heir of
his body ; then the inheritance fhall defcend to the
next heir of the part of his father. And if there
be no fuch heir ¢f the part of his father, then if the.
father purchafeth the lands, it thall go to the next
heir of the father’s mother, and not to “the next herr-
of the fon’s mother, but it fhall rather efcheat to.
the lord of the fee. Butif a man purchafe lands
to him and to his heirs, and die without heir of
his body, as is faid before; then the land thall de-
fcend ta the next heir of the part of his father, if
there be any; and if not, then to.the next heir of
the part of his mother.

Alfo if the fon. purchafeth lands in fee, and dieth
without hﬁxr of his body; the land fhall defcend to
his uncle, and fhall not defcend to his father: but
if the. father have a {on, though it be many years
after the death of the elder brother, yet tha: fon-
fhall put out his uncle, and fhall enjoy the lands as
Leir to the elder brother for ever,

C 3 Alfn



22 DIALOGUE L

Alfo by the cuftom of the realm, the child thaé
is born before efpoufals is baftard, and fhall not
inherit.

Alfo the cuftom of the realm is, that no manner
of goods nor chattels, real nor perfonal, {hall ever
g0 to the heir, but to the executors, or to the ordi-
nary, or adminiftrators.

Alfo the hufband fhall have. all the chattels per-
fonals that his wife had at the time of the efpoufals
or after, and alfo chattels real, if he overlive his
wife,, but if he fell or give away the chattels real
and die, by that fale or gift the intereft of the wife
is determined, or elfe they fhall remain to the wife,
if fhe gverlive her hufband. Alfo the hufband fhall
have all the inheritance of his wife, whereof he was
feifed in deed in the right of his wife during the
efpoufals, in fee, or in fee-tail general, for term of
life, if he have any child by her, to hold as tenant
by the curtefy of England; and the wife fhall have
the third part of the inheritance of her hufband,
whercof he was feifed in deed or in law after the
efpoufals, {F¢c. But in that cafe the wife at the death
of her hufband muft be of the age of nine years, or
above, or elfe fhe fhall have no dowry.,

Doél. What if the hufband at his death be within
the age of nine years ?

Stud. 1 fuppofe fhe fhall yet have her dower.
Alfo the old law and cuftom of the realm is, that
after the death of every tenant that holdeth his land
by knight’s fervice, the lord fhall have the ward and
marriage of the heir, till the heir come to the age
of twenty-one years; and if the heir in that cafe be
of full age at the death of his anceftor, then he
fhall pay to his lord his relief, which at the com-
mon law was not certain, but by the ftatute of
magna charta it is put in certain; that is to fay, for
every whole knight’s fee to pay C.s. and for a whole

) ‘ ' barony
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barony to pay a hundred marks for relief, and for a
whole earldom to pay C./. and after that rate. And
if the heir of fuch a tenant be a woman, and fhe, at
the death of her anceftor, be within the age of four-
teen years, then by the common law the thould have
been in ward only till fourteen years, but by the
ftat. of /7. 1. in fuch cale the fhall be in ward till
fixteen years. And if at the death of her anceftor
the be of the age of fourteen years, or above, fhe
fhall be out of ward, though the land be holden of
the king, and then The fhall pay relief as an heir
male fhall, ,

Alfo of lands holden in focage, if the anceftor
die, his heir being within the age of fourteen years,
the next friend to the heir, to whom the inheritance
may not defcend, fhall have the ward of his body
and lands till he fhall come to the age of fourteen
years, and then he may enter. And when the heir
cometh to the age of twenty-one years, then the
guardiah fhall yield him an account for the profits
thereof by him received.

Alfo fuch an heir in focage, for his relief, fhall
double his rent to the lord the year following the
death of his angeftor : ds if his anceftor held by T2d.
rent, the heir in the year following fhall pay the
12d. for his rent, and other 12d for his relief; and
the relief he muft pay, though he be within age at
the death of his anceftor.

Alfo there is an old law and cuftom in this realin,
that a frechold by way of feoffment, gift, or leaf:,
paﬁ”eth not without livery of fexﬁn be made unon
the'land according, though a deed of feoffment be
thereof made and “delivered : but by way of furren-
der, partition, and efchange, a frechold may pafs
without hvery

Alfo if a man make a will of land whereof he is
{eifed in his demefne as of fee, that will is void :

C 4 Laig
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but if it had ftood in feoffec’s hands it had been
good. And alfo in London fuch a will is good by
the cuftom of the city, if it be inrolled.

Alfo a leafe for term of years is but a chattel by
the law, and therefore it may pafs without any li-
very of feifin: but otherwife it is of a ftate for term
of life, for that it is a frechold in the law, and there—
fore livery muft be made, or elfe the freehold pafi-
eth not.

Alfo by the old cuftom of the realm a man may
diftrain for rent-fervice of common right ; and alfo
for a rent referved upon a gift in tail, a leafe for
term of life, of years, and at will ; and in fuch cafe
the lord may diftrain the beafts of tenants as foon
as they come upon the ground ; but the beafts of
ftrangers that come in but by manner of an efcape
he may not diftrain, till they have been levant and
couchant upon the ground. But for debt upon an
obligation, nor upon a contraét, nor for account,
ne yet for arrearages of account, nor for no manner
of trefpafs, reparations, nor fuch other, no man
may diftrain.

And by the old cuftom of the realm all iffues
that fhall be joined between party and party in any
court of récord within the realm, except a few
whereof it needeth not to treat at this time, muft
be tried by twelve free and lawful men of the Vifne,
that be not of affinity to none of the parties : and
in other courts that be not of record, asin the
eounty, court-baron, hundred, and fuch other like,
they fhall be tried by the oath of the parties, and
not otherwife, unlefs the parties affent that it fhall
be tried by the homage. And it is to be noted,
that lords, barons, and all peers of the realm be
excepted out of fuch trials, if they will; but if they
will wilfully be {worn therem, fome fay it is no er-
vor: and they may, if they will, have a writ out of

~ the
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the -chancery direéted to the fheriff, commanding
him that he fhall not impanel them upon no inqueft.

And of this that is faid before it appeareth, that
the cuftoms aforefaid, or other like unto them,
whereof be very many in the laws of England, can-
not be proved to have the firength of law only by
reafon. For how may it be proved by reafon that
the eldeft fon fhall only inherit his father, and the
younger to have no part; or that the hufband fhall
have the whole lapd for term of his life as tenant by
the curtefy, in fuch manner as before appeareth,
and that the wife fhall have only the third part in
the name of her dower ; and that her hufband thall
have 'all the goods of his wife as his own, and that
if he die, the wife living, that his executors fhall
have the goods, and not the wife? All thefe and
fuch other cannot be proved only by reafon, that
it thould be fo, and no otherwife, although they be
reafonable; and that, with the cuftom therein ufed,
fufficeth in the law, and a ftatute made againft fuch
general cuftoms ought to be obferved, becaufe they
be not meerly the law of reafon.

Alfo the law of property is not the law of rea-
fon, but the law of cuftom, howbeit that it is kept,
and is alfo moft neceflary to be kept, in all realms,
and among all people; and fo it may be numbered
among the general cuftoms of the realm. And it
is ta underftand that there is no ftatute that treateth
of the beginning of the faid cuftoms, ne why they
thould be holden for law ; and therefore after them
that be learned in the laws of the realm, the old cu-
ftom of the realm is the only and fufficient authority
to them in that behalf.  And I pray thee thew me
what dottors hold therein, that is to fay, whether
3 cuftom only be a fufficient authority of any law.

Doél. Doctors hold that a law grounded upon a
‘cuftom is the moft fureft law : but this thou muft

always
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always underftand therewith, that fuch a cuftom is
neither contrary to the law of reafon, nor the law
of God. And now I pray thee thew me fomewhat .
of the maxims of the laws of England, whereof thou
haft made mention before in the 4th chapter.

Stud. 1 will with good-will.

CHAP VIIL
€ Of the fourth ground of the law of England.

I HE fourth ground of the law of Ewglend
. ftandeth in divers principles that be called in
the law maxims, the which have been always taken
for law in this realm, fo that it is not lawful for any
that is learned to deny them ; for every one of thofe
maxims is {ufficient authority to himfelf. And which
is a maxim, and which not, fhall alway be determin-
ed by the judges, and not by twelve men. And it
nieedeth not to aflign any reafon why they were firft
received for maxims, for it fufficeth that they be not
againft the law of reafon, nor the law of God, and
that they have always been taken for a law. And
fuch maxims be not only holden for law, but alfo
other cafes like unto them, and all things that ne-
ceflarily follow upon the fame are to be reduced to
the like law ; and therefore moft commonly there
be affigned fome reafons or confiderations why fuch
maxims be reafonable, to the intent that other cafes
like may the more conveniently be applied to them.
And they be of the fame ftrength and effet in the
law as ftatutes be. And though the general cuftoms
of the realm be the ftrength and warrant of the faid
- thaxims, as they be of the general cuftoms of the
realm; yet becaufe the faid general cuftoms be in a
manner known through the realm, as well to them
that be unlearned as learned; and may lightly be hac
and
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and known, and that with little ftudy, and the max-
ims be only known in the king’s courts, or among
them that take great ftudy in the law of the realm,
and among few other perfons ; therefore they be fetin
this wntmg, for feveral grounds, and he that lifteth
may fo account them, or if he will, he may take
them for no ground, after his pleafure. Of which
maxims I fhall hereafter thew thee part.

Firft, There is a maxim, that efeuage uncertain,
maketh knight’s fervice.

Alfo there is another maxim, that efcuage cer-
tain makes focage.

Alfo, that he that holdeth by caftle-guard hold-
eth by knight’s {fervice, but he holdeth not by efcu-
age : and that he that holdeth by xxs. to the guard
of a caftle, holdeth by focage,

Alfo there is a maxim, that a difcent taketh away
an entry.

Alfo, that no prefcription in lands maketh a
nght

Alfo, that a prefcription of rent and profits ap-
prender out of land maketh a right.

Alfo, that the limitation of a prefcnptxon gene-
rally taken, is from the time that no man’s mind
runneth to the contrary.

Alfo, that afligns may be made upon lands given
in fee, for term of life, or for term of years, though
no mention be made of afligns ; and the fame law
is of a rent that is granted ; but otherwife it isof 3
warranty, and of a covenant.

Alo, that a condition to aveid a freehold, cannog
be pleaded without deed’; but to avoid a gift of
chattel, it may be pleaded withouyt deed.

Alfo, that a releafe or confirmation made by him,
that at the time of the releafe or confirmation made
had no right, is void in the law, though a right
come to him after ; except it be with warranty, and

then
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then it fhall bar him to all right that he fhall have
after the warranty made. 4

* Alfo, that a right or title of action that only de<
pendeth in aétion, cannot be given or granted to
none other but only to the tenant of the ground, or
to him that hath the reverfion or remainder of the
fame land. |

Alfo, that in an a&ion of debt upon a contra&,.
the defendant may wage his law : but otherwife it
is upon a leafe of lands for term of years, or at will.

Alfo, that if an exigent, in cafe of felony, be a-
warded againft a man, he hath thereby forthwith:
forfeited his goods to the king.

Alfo, if the fon be attainted in the life of the fa-
ther, and after he purchafeth his charter of pardon
of the king, and after the father dieth ; in this cafe.
the land fhall efcheat to the lord of the fee, infomuch
that though he have a younger brother, yet the land:
fhall not defcend to him; for by the attainder of the
elder brother the blood is corrupt, and the father-in-
law died without heir.

Alfo, if an abbot or prior alien the lands of his
houfe, and dieth; in this cafe, though his fucceffor
have right to the lands, yet he may not enter, but
he muft take his action that is-appointed him by
law.

Alfo,there is a maxim in the law, thatif a villein
purchafe lands, and the lord enter, he fhall enjoy
the land as his own : but if the villein alien before
the lord enter, the alienation is good. And the fame
law is of goods.

Alfo, it 2 man fteal goods to the value of twelve
pence, or above, it is felony, and he fhall die for it.
And.if it be under the value of twelve pence, then
it is but petit larceny, and he fhall not die for it, but:
fhall be otherwife punifhed after the difcretion of
the judges, except it be taken from the perfon ; for,

i
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if a man take any thing, how little foever it be, from
a man’s perfon, felonioufly, it is called 7obery, and
he fhall die for it, '

Alfo, he that is arraigned upon an indi€tment of
felony, thall be admitted, in favour of life, to chal-
lenge thirty-fix jurors peremptorily 3 but if he chal-
lenge any above that number, the law taketh him as
one that hath refufed the law, becaufe he hath re-
fufed three whole inquefts, and therefore he- fhall
die : but with caufe he may challenge as many as
he hath caufe of challenge to. And farther, it is to
be underftood, that fuch peremptory challenge thall
not be admitted in appeal, becaufe it is at the fuit of
the party.

Alfo, the land of every man is in the law inclofed
from other, though it lie in the open field: and
therefore if a man do a trefpafs therein, the writ fhall
be, Quare claufum fregit.

Alfo, the rents, commons of pafture, of turbary,
reverfions, remainders, nor fuch other things which
lie not in manual occupation, may not be given nor
granted to none other without writing,

Alfo, that he that recovereth debt or damages in
the king’s courts, by fuch an action wherein a ca-
pias lay in the procefs, may within a year after the
recovery have a capias ad fatisfaciendum, to take the
body of the defendant, and to commit him to pri-
fon till he have paid the debt and damages: but if
there lay no capras in the firft action, then the plain-
tiff thall have no capias ad [atisfaciendum, but muft
take a fler: facias; or an elegit within the year, or a
feire facias after the year, or within the year, if he
will.

Alfo, if a releafe or confirmation be made to him
that, at the time of the releafe made, had nothing in
the land, &¢, the releafe or confirmation is void,

except
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except in certain cafes, as to'vouch; and certain
other which need not here to be remembered.

Alfo, there is a maxim in the law of England, that
the king may difleife no man, nor that no man may
diffeife the king, ne pull any reverfion or remainder
out of him, ,

Alfo, the king’s excellency is fo high in the law,
that no freehold may be given to the king, ne be
derived from him, but by matter of record. ,

Alfo, there was fometime a maxim and a law of
England, that no man fhould have a writ of right;
but by {pecial fuit to the king, and for a fine to be
made in the chancery for it. But thefe maxims be
changed by the ftatute of magna charta, cap. 16.
where it is faid thus, Nulli negabimus, nulli vendemus
reclum vel juftitiam. And by the words, Nalli nega-
bimus, a man fhall have a writ of right of courfe in
the ehancery without fuing to the king for it : and
by the words, Nulli vendemusy he thall have it with-
out fine. And fo many times the old maxims of
the law be changed by flatutes. Alfo, though it be
reafonable, that for the manifold diverfities of atti-
ons that be in the laws of Eugland, there fhould be
diverfities of procefs, as in the real ations after one
manner, and in perfonal actions-after another man-
ner; yet it cannot be proved meerly by reafon, that
the fame procefs ought to be had, and none other:
for by ftatute it might be altered. And fo the
ground of the faid procefs is to be referred only to
the maxims and cuftoms of the realm.
~ And I have thewed thee thefe maxims before re-
hearfed, not to the intent to fhew thee fpecially
what is thé caufe of the law in them, for that would
atk a great refpite : but I have fhewed them only co
the intent that thou mayeft perceive that the faid
maxims, and other like, may be conveniently fet for

one
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one of the grounds of the laws of England. More-
over there be divers cafes whereof I am in doubt
whether they be only maxims of the law, or that
they be grounded upon the law of reafon ; wherein
I pray thee let me hear thine opinion. ;

Dofi. 1 pray thee fhew thofe cafes that thou
meaneft ; and I fhall make thee anfwer therein as
I fhall fee caufe.

CHAP IX

€ Hereafter follow divers cafes wherein the flu-
dent doubteth - whether they be only maxims of
the law, or that they be grounded upon the law

of reafon.

THE law of England is, that if a man com-
. mand another to do a trefpafs, and he doth
it, that the commander is a trefpafler. .. And I am
in doubt, whether that it be only by a maxim of
the law, or that it be by the law of reafon.

Alfo, T am in doubt upon what law it is ground-
¢d, that the acceffary fhall not be put to anfwer be-
fore the principal, &e. .

Alfo, the law is, that if an abbot buy a thing
that cometh to the ufe of the houfe, and dieth, that
his fucceffor fhall be charged. And I am {ome-
what in doubt upon what ground that law depend=
~eth, e .

Alfo, that he that hath poffefion of land, tho’ it
be by diffeifin, hath right againft all men but againft
him that hatb right.

Alfo, that if an altion real be fued againft any
man that hath nothing in the thing demanded, the
writ {hall abate at the common law.

Alfo, that by the alienation of the tenant, hang-
ing the Writ, or his entry into religion, or if he be

. 2 made
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thade a knight, or if fhe be a woman, and take an
hutband hanging the writ, that the writ fhall not
abate.

Alfo, if land, and rent thdt is going out of the
fame land, come into one mdn’s hand of like eftate,
and like furety of title, the rent is extinét.

Alfo, if fand defcend to him that hath righit to
the fame land before, he fhall be remitted to his
better title, if he will.

Alfo, if two titles be concurrent together, that
the eldeft title fhall be preferred.

Alfo, that evéry man is bound to make recomi-
pence for fuch hurt as his beafts thall do in the corn
or grafs of his neighbour, though he know not that
they were there.

Alfo, if the demandant or plaintiff, hanging his
writ, will enter into the thing deinanded, his writ
thall abate. And it is thany times very hard and of
great difficuity, to know what cafes of the law of
England be grounded upon the law of reafon, and
what upon cuftom of the realm ; and though it be
hard to difcufs it, it is very neceflary to be known,
for the knowledge of the perfect reafon of the law.
And if any man think that thefe cafes before re-
hearfed be grounded upon the law of reafon, then
he may refer them to the firft ground of the law of
England, which is the law of reafon, whereof is
made mention in the fifth chapter. And if any man
think that they be grernnded upon the law of cuftom;
then he may refer ‘them to the maxims of the law,
which be affigned for the fourth ground of the law
of England, whereof mention is made in the eighth
chapter, as before appeareth.

Dogz. But 1 pray thee fhew me by what autho-
rity it is proved in the laws of England, that the
cafes which thou haft put before in the eighth chap-

ter; and {uch other which thou calleft maxims, ought
not
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not to be denied, but ought to be taken as max-
ims. For fith they cannot be proved by reafon, as
thou agreelt thyfelf they cannot, they may as light-
ly be denicd as affirmed, unlefs there be fome fuffi-
cient authority to approve them.

Stud. Many of the cuftoms and maxims of the
laws of England be known by the u’e and the cu~
ftom of the realm fo apparently, that it needeth not
to have any law written thereof. For what needeth
it to have any law written that the eldeft fon thall
inherit his father, or thatall the daughters thall in-
herit together as one heir, if there be no fon; or
that the hufband fhall have the goods and chattels
of his wife that fhe hath at the time of the efpou-
fals, or after: or that a baftard fhall not inherit as
heir ; or the executors fhall have the difpofition of
all the goods of their teftator; and if there be no
executors, that the ordinary fhall have it, and the
heir fhall not meddle with the goods of his ance-
flor, but if any particular cuftoms help him ? .

The other maxims and cuftoms of the law, that
be not fo openly known among the people, may be
known partly by the law of reafon, and partly by the
books of the laws of England called Zears and terms,
and partly by divers records remaining in the king’s
courts, and in the treafury, and fpecially by a book -
called the Regiffer, and alfo by divers ftatutes wherein
" many of the faid cuftoms and maxims be oft recited,
&s to a diligent {earcher will evidently appear.

CHAP X
€ Of the fifth ground of the lazw of England.

HE fifth ground of the law of England ftand-

eth in divers particular ciftors uled in divers
counties, towns, cities and lordfhips in this realm s
D the
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the which particular cuftoms, becaufe they be not
againft the law of reafon, nor the law of God,
though they be agam[‘t the faid general cuftoms or
maxims of the law, yet neverthelefs they ftand in
effect, and be taken for law : but if it rife in que-
ftion in the king’s courts, whether there be any fuch
particular cuftom, or not, it fhall be tried by twelve,
men, and not by the judges, except the fame parti-
eular cuftom be of record -in the fame court. Of
which particular cuftoms I have hereafter noted’
fome for an example.

Firft, there is a cuftom in Kent that is calledGa-
velkind, that all the brethren fhall inherit together,,
as fifters at the Common law. '

Alfo, there is another particular cuftom that is
called Burgh-englifh, where the younger fon fhall in-
herit before the eldeft; and that cuftom is in Nos-
tingham.

AHo, there is a cuftom in the city of London, that
freemen there may, by their teftament inrolled, be-
cgjeath their lands that they be feifed of to whom

ey will,"except to mortmain ; and if they be citi-
zens and freemen, that they may alfo bequeath their
lands to mortmain.

+ Alfo, in Gavelkind, though the father be hanged
the fon fhall inherit. For their cuftom i is, The father
2o the oigh, the [on to ithe plough.

Alfo, 1n fome countries the wife fhall have the
half of ‘the hufband’s land in the namé of her dow-
1y, as long as fhe liveth fole.

And in fome country the hufband fha]l have the
half of the inheritance of his wife, though he have
no iffue by her.

Alfo, in fome country an infant when he is of the
age of fifteen yeors may make a feoffment, and the
feaffrmient eonod : and in fome country, When ke can
mete an ¢li of cloth.

CHAP.



(35)

CHAP XL
Of the fisth ground of the law of England.
g

T HE fixth ground of the law of England ftand-
eth in divers ftatutes made by our fovereign
lord the king and his progenitors, and by the lords
fpiritual and temporal, and the commons in divers
parliaments, in fuch cafes where the law of reafon,
the law of God, cuftoms, maxims, ne other grounds
of the law feemed not to be fufficient to punith evil
men, and to'reward good men. And | remember
not that I have feen any other grounds of the law
of England, but only thefe that I have before re-
membered. Furthermore it appeareth of that I have
faid before, that ofttimes two or three grounds of
the law of England muf} be joined together, or that
the plaintff can open and declare his right, as it
may appear by this example. If a man enter into
another man’s land by force, and after make feoff-
ment for maintenance to defraud the plaintiff from
his action 5 in'this cafe it appeareth that the faid
unlawful entry -is prohibited by the law of reafon :
but the plaintiff fhall recover treble damages, that
is by reafon of the Statute made in the eighth year
of king Ieniy VI, cap. 9. And that the damages
fhall be cefled by twelve men, that is by the cuftom
of the realm. And fo in this cafe three grounds of
the law of England maintain the plaintiff’s action,

And fo it 1s in divers other cafes that need not to
be remembered now. And thusI make an end for
this time to {peak any farther of the grounds of the
law of England.

Dofz. 1 thank thee for the great pain that thou
haft taken therein. Neverthelefs, forafmuch as it
appeareth that thou haft faid before, that the learn-

. D2 o ed
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ed men of the law of England pretend to verify that
the law of England will nothing do, neattempt againfkt
the law of reafon, ner the law of God, I pray thee
anfwer me to fome queftions grounded upon the law
of Englend, how, as thou thinkeft, the law may
ftand with reafon or confcience in them.

Stud. Put the cafe, and I fhall make anfwer there-
in as well as I can.

CHAP. XIL
Q| The firft queflion of the doctor, of the law of

England and Conftience.

Have heard fay, that if a man that is bound in

an obligation pay the money, but he taketh ner
acquittance, or if he take one, and it happeneth him
to leefe it, that in that cafe, he fhall be compelled
by the laws of England to pay the money agaim.
And how may it be faid then that that law ftandeth
with reafon and confcience ¢ For as it is grounded
upon the law of reafon, that debts ought of right to
be payed : fo itis grounded upon the law of reafon
(azit feemeth) that when they be payed, that he that
payed them thould be difcharged.

Stud. Firft, Thou fhalt underftand, that it is not
the law of England, that if a man that is bound in
an cbligation pay the money without acquittance,
or if he take acquittance and leefe it, that therefore
the law determineth that he ought of right to pay
. the money eftfoons, for that law were both againft
reaforn and confcience. But though it is fo, that
there is a general maxim in the law of England, that
in an action of debt fued upon an obligation the de-
fendant fhall not plead that he oweth not the mo-
ney, ne can in no wife difcharge himfelf in that ac-
tior. but he have acquittance or fome other writing,

{ufficieng
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fufficient in the law, or fome other thing like, wit-
‘nefling that he hath paid the money ; that is ordain-
‘ed by the law to avoid a great inconvenience that
«elfe might happen to come to many people; that is
to fay, that every man by a nude parol and by a
‘bare averment fhould avoid an obligation. Where-
fore to avoid that inconvenience, the law hath or-
dained, that as the defendant is charged by a fuffi-
«cient writing, that {fo he muft be difcharged by fuf
ficient writing, or by fome other thing of as high au-
thority as. the obligation is. And though it may
follow thereupon, that in fome particular cafe, a
man by. occafion of that general maxim may be
«compelled to pay the money again that he payed
before; yet neverthelefs no default can be thereof
affigned in the law. For like as.makers of law take
‘heed to fuch things as may oft fall, and do much
hurt among the people, rather than to particular
«cafes : fo in likewife the general grounds of the law
of England heed more what is geod for many, than
‘what is good for one fingular perfon enly. And be--
<aufe it fhould be a hurtto many, if an obligation
fhould be fo lightly avoided by word; therefore the
daw efpecially preventeth that hurt under {fuch man-
ner as before appeareth ; and yet intendeth not, nor
commandeth not, .that the money of right ought to
be paid again, but fetteth a general rule which is
.good and neceflary to all the people, and thatevery
man may well keep, without it be through his own
defaule,  And if {uch default happen in any perfon,
whereby he is without remedy at the Common law,
yet he may be holpen by a fubpena ; and fo he may
in many other cafes where confcience ferveth for
him, that were too long to rehearfe now.

Doéi. But I pray thee thew me under what man-
ner 2 man may be holpen by confcience 3 and whe-
ther he thall be holpen in the fame court, or in an-
other. D3 Stud.
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Stud. Becaufe it cannot be well declared where a
man fhall be holpen by confciepce, and where not,.
but it be firft known what confcience is; therefore

_becaufe it pertaineth to thee moft properly to treat
of the nature and quality of confcience, therefore 1
pray thee that thou wilt make me fome brief decla-
ration of the nature and quality of confcience, and
then I thall anfwer to thy queftion as well as I can.

© Do, T will with good-will do as thou fayeft :
and to the intent that thou mayeft the better under-
ftand that I fhall fay of confcience, I fhall firft thew
.thee what finderefis 1s, and then what reafon is, and
then what confcience is ; and how thefe three differ
among themielves, I thall fomewhat touch.

CHAP. XII.
€ What finderehs is,

Inderefis is a natural power of the foul, fet in the
higheft part thereof, moving and flirring it to
good, and abhorring evil. And therefore finderefis
never finneth nor erreth. And this finderefis our
Lord put in man, to the intent that the order of
things thould be obferved. For, after St. Dionyfe,
the wifdom of CGod joined the beginning of the fe-
cond things to the laft of the firfl things: for angel
is of a nature to underltand without fearching of.
reafon, and to that nature man is joined by findere-
Jis, the which finderefis may not whally be extinéted
neither in man, ne yet in darned fouls. _But never-
thelefs, as to the ufe and exercife thereof, it may be
let for a time, either through the darknefs of igno-
rance, or for un:ifcreet delcctation, or for the hard-
nefsof cbftinacy. Firft by th: darknefs of ignorance,
Snderefis iy be let that it fhall not murmur againft
evil, berule he biclieveth evil to be good , as it isin
here-
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thereticks, the which, whenthey die for the wickednefs
of their error, belicve they die for the very truth of
their faith. And by undi’c.cec deleation ﬁndere s
1s fometime fo overlaid, that remorfe or giudge of
-confcience for that time can have no place For
the hardnefs of obftinacy finderefis is allolet, that it
may not ftir to goodnefs, as it is in damned fouls,
that be fo obftinate in evil, that they may never be
inclined to good. And though finderefis may be
faid to that point extinét in damned fouls, yet it
may not be faid that it is fully extinét to all intents.
For they alway murmur againft the evil of the pain
that they fuffer for fin, and fo it may not beaid that
it is univerfally, and to all mtents, and to all times
extin¢t. And this finderefis is the beginning of all
‘things that may be learned by fpeculation or ftudy,
and miniftreth the general grounds and principles
thereof ; and alfo of Call thmgs that are to-be done
by man. An example of fuch things as may be
learned by {peculation appeareth thus: f uderefis faxtl*
that every whole thing is more than any one part of
the fame thing, and that is a fure ground that never
faileth, And an example of things that are to . be
done, or no: to be done : as where finderefis faith no
evil is to be done, but that goodnefs is to be done
and followed, and evil to be fled, and {uch other,

And therefore findere/is is called by fome men the
law of reafon, for it miniftreth the principles of the
law of reafon, the which be inevery man by nature,
in that he is a reafonable creature,

CHAP XIvV,
Of reafon.

HEN the firft man Adoz was created, he

rezeived of God a double eye, that is to fav,
T\
ais 4 w11
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an outward eve, whereby he might fee vifible things,
and know his bodily enemies, and efchew thems
and an inward eye, that is, the eye of reafon, where-
by he might fee his {piritual enemies that fight a-
gainft his foul, and beware of them. And among
all gifts that God gave to :nan, this gift of reafon is
the moft nobleft, for thereby man precelleth all
beafts, and is mace like to the dignity of angels,
difcerning trath from falfhood, and evil from good
wherefore he goeth far from the effet that he was
made to, when he taketh not heed to the truth, or
when he preferreth evil before good.

And therefore, after do&ors, reafon is the power
of the foul that difcerneth between good and evil,
and between good and better, comparing the one
with the other: the which alfo theweth virtues, lo-
veth good, and flieth vices. And reafon is called
righteous and good, for it is conformable to the
will of God; and that is the firft thing, and the firft
rule that ajl thingsmuf’c be ruled by. And reafon
that is not righteous nor ftrait, but that is faid cul-
pable, is either becaufe the is deceived with an error
that might be overcome, or elfe through her pride
or {lothfulnefs the enquireth not for knowledge of
the truth that ought to be enquired. Alfo reafon is
divided into two parts, that is to fay, into the higher

art, and into the lower part. :

The higher part hideth heavenly things and eter-
nal, and reafopeth by heavenly laws or by heavenly
reafon, what is to be done, and what is not to be
done, and what things God commandeth, and what
he prohibiteth. And this higher part of reafon hath
no regard to tranfitory things or temporal things,
but that fometime, as it were by manner of counfed,
fhe bringeth forth heavenly reafons to order well
temposal things. The lower part of reafon work-
£zh moft to govern well temporal things, and the

‘ ’ ground-
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groundeth her reafons much upon laws of man,
and upon reafon of man, whereby fhe concludeth
that that is to be done thzt is honeft and expedient
to the commonw - iz, or not to be done, that is not
expedient to the commonwealth. And fo that reafon
whereby I know God, and fuch things as pertain to
God, belongeth to the higheft part of reafon ; and the
reafon whereby I know creatures belongeth to the
lower part of reafon. And tho’ thefe two parts, that
is to fay, the higher part and the lower part, be one
in deed and eflfence, yet they differ by reafon of
their working, and of their office ; as it 1s of one felf
eye, that fometime looketh upward, and fometime
downward.

CHAP XV,
€ Of confience.

HIS word confcience, which in Latin is called

confiiiiia, is compounded of this prepofition
cum, that 1s to fay in Englifb, with; and of this noun
Jeientia, that is to fay in Englifb, knowledge : and fo
‘conicience is as muach to fay as knowledge of one
thing with another thing; and confcience fo taken,
is nothing elfe but «n applying of any fcience or
knowledge to fome particular aét of man.  And fo
confcience may fometime err, and fometime not err,
And of ceufcience thus taken, doctors make many
defcriptions. Whereof one dotor faith, tiat con-
fcience is tie law of our underftanding. Another,
that confcience is an habit of* the mind difcerning
between'good and evil. Another, that confcience
is the judgment of reafon judging on the particular
alts of man. All which fayings agreein one effet,
that is to fay, that confcience 1s an actual applying
of any cunning of knowledge to fuch things as are
to be done : whereupon it followeth, that upon the
moft perfect knowledge of any law or cunning, and

) ) of
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of the moft perfe and moft true applying of the
fame to any particular aét of man, followeth the
moft perfect, the moft pure, and the moft beft con-
fcience. And if there be default in knowing of the -
truth of fuch a law, or in the applying of the fame
to particular ats, then thereupon followeth an error
or default.in confcience. As it may appear by this
example : 8inderefis miniftreth an untverfal principle
that never erreth, that is to fay, that an unlawful"
thing is not to be done., And then it might be
taken by fome men, that every oath is unlawful,
becaufe the Lord faith, Maz. v. e fball in no wife
Jwear 3 and yet he that by reafon of the faid words
will hold that it is not lawful in no cafe to fwear,
erreth in confcience ; for he hath not the perfect
knowledge and underftanding of the truth of the
faid gofpel, nor he reduceth not the faying of the
{cripture to other fcriptures, in which it is granted
that in fome cafe an oath may be lawful.. And the
canfe why confcience may {o err in the faid cafe, and
in other like, is becaufe confcience is formed of
a certain propofition or queftion grounded par-
ticularly upon univerfal rules ordained for {uch
things as are to be done.  And becaufe a particular
propofition is not known to himfelf, but muft ap-
pear and be fearched by a diligent fearch of reafon,
therefore in fearch and in the confcience that thould
be formed thereupon may happen to be error, and
thereupon it is faid that there 1s error in confcience :
which error cometh either becaufe he doth not affent
to that he ought to aflfent unto, or elfe becaufe his
reafon whereby he doth refer one thing to another
is deceived. For farther declaration whereof it is
to underftand, that error in confcience cometh feven
manner of ways. Firft, through ignorance ; and
that is, when man knoweth not what he ought to
de : and then he ought to afk counfe] of them that
' he
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he thinks moft expert in that {cience whereupon his
doubt rifeth. And if he can have no counfcl, then
he muft wholly commit him to God, and he of his
goodnefs will fo order him, that he will fave him
from offence, The fecond is through negligence 3
.as when a man is negligent to fearch his own con-
{cience, or to enquire the truth of other. The
third is through pride ; as when he will not meeken
himfelf, ne believe them that be better and wifer.
than he is. The fourth is through fingularity ; ‘as
when a man followeth his own wit, and will not
conform himfelf to other, nor follow the good com-
mon ways of men. The fifth is through an in-
ordinate affe@ion to himfelf, whereby he maketh
confcience to follow his defire, and fo he caufeth her
to go out of her right courfe. The fixth is through
pulillanimity, whereby fome perfon dreadeth oft-
times fuch things as of reafon he ought not to
dread. The feventh is through perplexity ; and
this is when a man believeth him{elf to be fo fet be-
twixt two fins, that he thinketh it unpoflible but
that he fhall fall inte the one: but a man can ne-
ver be fo perplexed indeed, but through anerror in
confcience; and if he will put away that error, he
fhall be delivered. Therefore I pray thee that thou
wilt always have a good cenfcience ; and if thou
have fo, thou fhalt always be merry ; and if thine
own heart reprove thee not, thou fthalt always have
inward peace. The gladnefs of right wife men, is
of God, and in God, and their joy is always in truth
and goodnefs. There be many diverfities of con-
{cience, but there is none better than that whereby a
man truly knoweth himfelf. Many men know many
great and high cunning things, and yet know not
themfelves: and truly he that knoweth not himlf,
knoweth nothing well. Alfo he hath a good and
clean confcience, that hath purity and cleannefs in

i ' his
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his heart, truth in his word, and right wifenefs in
his deed. And as a light is fet in a lantern, that all
that is in the houfe may be feen thereby ; fo Al-
mighty 'God hath fet confcience in the midft of
every reafonable foul, as a light whereby he may
difcern>and know what he ought to do, and what
he ought not todo. Therefore forafmuch as it be-
‘hoveth thee to be occupied in fuch things as pertain
to the law ; it is neceflary that thou everhold a pure
and clean confcience, fpecially in fuch things as con-
cern reftitution : for the fin is not forgiven, but if
the thing that is wrongfully taken be reftored. And
I counfel thee alfo that thou love that is good, and
fly that is evil ; and that thou do to another, as
thou wouldeft thould be dene ta thee, and that thou
do nothing to other, that thou wouldeft not fhould
be done to thee, that thou do nothingagainft truth,
that thou live peaceably with thy neighbour, and
that thou do juflice to every man as much as in
thee is: and alfo that in every general rule of the
law thou do obferve and keep equity. And if thou
do thus, I truft the light of the lantern, thatis, thy
conicience, fhall never be extinced.

Stud. -But, I pray thee, thew me what is that
equity that thou haft fpoken of before, and that
thou wouldeft that I fhould keep.

Dosz. 1 will with good-will thew thee fomewhat
thereof. '

CHAP XVIL
q What is equity.

E@ ITY is a right wifenefs that confidereth all
the particular circumftances of the deed, the
which alfo is tempered with the fweetnels of mercy.
And fuch an equity muft always be obferved in
every law of man, and in every general rule there-

' of .
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of : and that knew he well that faid thus, Laws covez
to be ruled by equity. And the wife man faith, Be
uot overmuch right wife, for the extreme right wifenefs
is extreme wrong : as who faith, If thou take .all that
the words of the law giveth thee, thou fhalt fome-
time do againft the law. And for the plainer de-
claration what equity is, thou fhalt underftand, that
fith the deeds and aéts of men, for which laws have
been ordained, happen in divers manners infinitely,
it is not poffible to make any general rule of the
law, but that it thall fai! in fome cafe: and there-
fore makers of laws take heed to fuch things as may
often come, and not to every particular cafe, for
they could not though they would. And therefore,
to follow the words of the law were in fome cafe
both againft juftice and the commonwealth, Where-
fore in fome cafes it is neceflary to leave the words
of the law, and to follow that reafon and juftice re-
quireth, and to that intent equity is ordained ; thzc
is to {ay, to temper and mitigate the rigor of the
law. And it is called alfo by fome men epieskeia 5
the which is no other thing but an exception of the
law of God, or of the law of reafon, from the ge-
'neral rules of the law of man, when they by reafon
of their generality would in any particular cafe judge
againft the law of God, or the law of reafon: the
which exception is fecretly underftood in every ge-
neral rule of every pofitive law. And {o it.appear-
eth that equity taketh not away the very right, but
only that that {eemeth to be right by the general
words of the law. Nor it is not ordained againfk
the cruelnefs of rhe law, for the law in fuch cafe ge-
nerally taken is good in himfelf; but equity follow-
eth the law in all particular cafes where right and
juftice requireth, notwithftanding the general rule
of the law be to the contrary. Wherefore it appeara
eth that if any law were made by man without

any
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any fuch exception exprefled or implied, it weré
manifeftly unreafonable, and were not to be {uffer-
ed : for fuch caufes might come, that he that would
obferve the law, thould break both the law of God
and the law of reafon. As if a man make a vow
that he will never eat white-meat, and after it hap-
peneth him to come there where he can get no other
theat : in this cafe it behoveth him to break his
avow, for the particular cafe is excepted fecretly
from his general avow by his equity or epierkeia, as
it is faid before. Alfo if a law were made in a city,
that no man under the pain of death thould open
the gates of the city before the fun-rifing : yetif the
citizens before that hour flying from their enemies,
come to the gates of the city, and one for faving of
the citizens openeth the gates before the hour ap-
pointed by the law, he offendeth not the law, for
that cafe 1s excepted from the faid general law by
equity, as is faid before. And fo it appeareth that
equity rather followeth the intent of the law, than
the words of the law. And I fuppofe that there be
in like wife fome like equities grounded on the ge-
neral rules of the law of the realm.

Stud. Yea verily 3 whereof one is this. There is
a general prohibition in the laws of England, that it
fhall not be lawful to any man to enter into the
freehold of another without authority of the owner
or the law : but yet it is excepted from the faid pro-
hibition by the law of reafon, that if a man drive
beafts by the highway, and the beafts happen to e-
{cape into the corn of his neighbour, and he, to
bring out his breafts, that they fhould do no hurrt,
goeth into the ground, and fetteth out his beafts,”
there he fhall juftify that entry into the ground by
the law. Alfo notwithftanding the ftatute of Edw. 3.
made the 14th year of his reign, whereby it is or-
dained, that no man, upon pain of imprifonment,

thould
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fhould give any alms to any valiant beggar, that is
well able to labour; yet if a man meet with a va-
liant beggar in fo cold a weather, and fo light ap-
parel, that if he have no clothes he fhall not be able
to come to any town for fuccour, but is likely ra-
ther to dieby the way, and he therefore giveth him
apparel to fave his life, he fhall be excufed by the
faid ftatute, by fuch an exception of the law of rea-
fon as1 have fpokenof. |
Doét. 1 know well that, as thou fayeft, he fhall be
excepted of the faid ftatute by confcience, and over
that, that he thall have great reward of God for his
good deeds : but I would wit whether the party fhall
be fo difcharged in the Common law by fuch an:
exception_ of the law of reafon, or not? For though
ignorance unvincible oi a ftatute excufe the party
againft God, yet (as I have heard) it excufeth not
in the laws of the realm, ne yet Chancery, as fome
-{ay, although the cafe be fo that the party to whom
the forfeirure is given may not, with confcience
leave it.
Stud. Verily, by thy queftion thou haft put me
in a great doubt; wherefore I pray thee give me a
refpite therein to male thee an anfwer: but, as 1
fuppofe for the time, (howbeit 1 will not fully af-
firm it to be as I fay) it thould feem that he (hould
well plead it for his difcharge at the Common law,
becaufe it fhall be tal:en that it was the intent of the
makers of the ftatute to except fuch cafes. And the
Jjudges may many times judge after the mind of the
makers as far as the letter may fuffer, and fo it
- {eemeth they may in this cale. And divers other
exceptions there be alfo from other general grounds
of he law of the realm by fuch equity as thou haft
remembered before, that were too long to rehearfe
now.

g

Do,
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Dof2. But yet I pray thee fhew me fhortly {ores
what more of thy mind, under what mznora r.an
may be holpen in this reals. by fuch equity.

Stud, 1 will with good-will fhew thee fumewhat
therein, -

CH A P. XVIIL
§ In what manner @ man “all b2 bolpen by equity
in the laws of England.

IRST, It is to be underftood, there be in
many cafes divers exceptions from the general
‘grounds of the law of the realm by other reafonable
grounds of the fame law, whereby a man fhall be
holpen in the Common law. As it is of this gene-
ral ground, that it is not lawful for any man to en«
ter upon a defcent ; yet the reafonablenefs of the law
excepteth from that ground an infant that hath
right, and hath fuffered fuch a defcent, and him
alfo that maketh continual claim, ahd fuffereth
them to enter, notwithftanding the defcent.. And
of that exception they fhall have advantage in the
Common law. And fo it is likewife of divers ftas
tutes: as of the ftatute whereby itis prohibited that
certain particular tenants fhall do no wafte, yet if a
leafe for term of years be made to an infant that is
within years of difcretion, as of the age of five or fi%
years, and a ftranger 45 wvafte, in this cafe tllis in-
fant fhall not be punithed.for the wafte, for he is
excepted and excufed by the law of reafon. And a
woman covert, to whom fuch a leafe is made after
the coverture, fhall be alfo difcharged of wafte after
her hufband’s death, by a reafonable maxim and cu-
ftom of the realm. And alfo for reparations to be
made upon the fame ground, it is lawful for fuch
particular tenants to.cut down trees upon the fame
ground

3
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ground to make reparations. But the caufe there,
as I fuppofe, is, for that the mind of the makers of
the faid ftatute fhall be taken to be, that that cafe
fhould be excepted.  And in all thefe cafes the par-
ties thall be holpen in the fame court, and by the
Common law. And thus it appeareth, that {ome-
time a man may be excepred from the rigor of a
maxim of the law by another maxim of the law ; 3
and fometime from the rigor of a ftatute by the law
of reafon, and fometime by the intent of the makers
of the ftatute. But yet it is to be underftood, that
moft commonly where any thing is excepted from
the general cuftoms or maxims of the laws of the
realm by the law of reafon, the party muft have
his remedy by a writ that is called fubpana, if a
Jubpena lie in the cafe. But where a fubpana lieth,
and where not, it is not our intent to treat of at this
time. And in fome cafes there is no remedy for
fuch an equity by way of compulfion, but all re-
medy therein muft be committed: to the conicience
of the party.

Do, But in cafe where a fubpena lieth, to whom
thall 1t: be directed, whether to the ]udcre or the

arty ?

Stud. It thall never be diretted to the judge, but
to the party plaintiff; or to his attorney ; and there-
upon an injunction commanding them by the fame,
under a certain pain therein to be contained, that
he proceed no farther at the Common law, txll it be
determined in the king’s Chancery, whether the plains
tiff hath title in confcience to recover, or not : and
when the plaintiff, by reafon of fuch an injundicn,
ceafcth to alk any farther procefs; theJudOes willin
like wife ceafe to make any farther procefs in that
behalf.

Do&. s there any mention made in the law of
England of any fuch equities? |

E Stud.
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Stud. Of this term equity, to the intent that is
fpoken of here, there is no mention made in the
law of England : but of an equity derived upon cer-
tain ftatutes mention is made many times,and often
in the law of England ; but that equity is all of an-
other effe¢t than this. But of the effect of this e-
quity that we now {peak of, mention is made many
times : for it is oft-times argued in the law of Eng-
land, where a fubpana lieth, and where not, and
daily bills be made by men learned in the law of
this realm to have fubpena’s.  And it is not prohi-
bited by the law, but that they may well do it, fo
that they make them notbut in cafe where they ought
to be made, and not for vexation of the party, but
according to the truth of the matter. And the law
-will in many cafes, that there fhall be fuch remedy
in the Chaucery upon divers things grounded upon
fuch equities, and then the lord chancellor muft
order his confcience after the rules and grounds of
the law of the realm ; infomuch thac it had not been
inconvenient to have affigned fuch remedy in the
Chancery upon fuch equities for the feventh ground
of the law of Exgland. But forafmuch as no record
remaineth in the king’s court of no fuch bill, ne of
the writ of fubpena or injunttion that is ufed there-
upon ; therefore it is not fet as for a fpecial ground
of the law, bpt as a thing that is {uffered by the
Jaw, "

Dof2. Then fith the parties ought of right in
many cafes to be holpen in the Chancery upon fuch
equities; it feemeth that if it were ordained by fta-
tute, that there fhould be no remedy upen fuch e-
guities in the Chkancery, nor in none other place, but
that every matter fhould be ordained enly by the
rules and grounds of the Common law, that the
liziute wese cgainft right and confcience.

-
T
sluiate -
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Stud. 1 think the fame: but I fuppofe there is
no fuch ftatute,

:Doé?. There is a ftatute of that effe&t, as I have
heard fay, wherein Iwould gladly hear thy opinion,

Stud. Shew me that ftatute, and I fhall with
good-will fay as me thinketh therein.

CHAP XVIIL
§ Whether tie flatute bereafter rekearfed by the

dotor be againft conjcience, or ot

HERE is a ftatute made the fourth year of
king Henry IV. cap. 22. whereby it is enalt-

ed, That judgment given by the king’s courts fhall
not be examined in the Chancery, Parliament, nor
elfewhere ; by which ftatute it appeareth, that if
any judgment be given in the king’s courts againft’
an equity, or againft any matter of conicience, that
there can be had no remeby by that equity, for the
judgment cannot be reformed without examination,
and the examination is by the faid ftatute prohibit-
ed : wherefore it feemeth that the faid ftatute is a-
ainft confcience. What is thine opinion therein ?
Stud. If judgment given in the king’s courts
thould be examined in the Chancery before the
king’s council, or any other place, the plaintiffs or
demandants fhould feldom come to the effect of
their fuit, ne the law thould never have end. And
therefore to efchew that inconvenience that ftatute
was made. And though peradventure by reafon
of that ftatute fome ﬁnoulal perfon may happen to
have lofs ; neverthelefs “the fid fratute is very ne-
ceffary, to efchew many great vexations and un-
juft expences that would clfe come to many plain-
tiffs that have right wifely recovered in the king’s
courts,  And it is murh more provided for in the
E 2 law
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law of England, that hurt nor damages {hould not
come to many, than only to one. And alfo the faid
ftatute doth not prohibit equity, but it prohibiteth
only the examination of the judgment, for the ef-
chewing of the inconvenience before rehearfed. And
it fcemeth that the faid ftatute ftandeth with good
confcience.  And in many other cafes where a man
doth wrong, yet he fhall not be compelled by way
of compulfion to reform it ; for many times it muft
be left to the confcience of the party, whether he
fhall redrefs it or not. And in fuch cafe he is in
confcience as well bound to redrefs it, if he will
fave his foul, as he were if he were compellable
thereto by the law ; as it may appear in divers cafes
that may be put upon the fame ground.

. Dosi. T pray thee put fome of thefe cafes for an
example. ’ '

Stud. If the defendant wage his law in an action
of debt brought upon a true debt, the plaintiff hath
no means to come to his debt by way of compuls
fion, neither by fubpana, nor otherwife; and yet the
defendant is bound in conicience to pay him. Alfg
if the grand jury in attaint affirm a falfe verdiét gi-
ven by the petty jury, there is no farther remedy
but the confcience of the party, Alfo where there
can be had no fufficient proof, there can be no re-
medy in the Chancery, no more than there may be
in the fpiritual court. And becaufe thou haft given
an occaflion to {peak of confcience, I would gladly
hear thy opinion, where con{cience fhall be ruled af-
ter the law, and where the law fhall be ruled after
confcience.

Dogt. And of that matter I would likewife glad-
ly hear thy opinion, fpecially in cafes grounded
- upon the laws of England, for I have not heard but
little thereof in time paft : but before thou put any
cafe thereof, I would that thou wouldeft fthew me

how
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how thefe two queftions after thy opinion are to be
underftood.

.

CHAP XIX.

¥ Of what law this quefiion is to be underflood,

that is to fay, where confcience flall be ruled
after the law.

HE law whereof mention is made in this que-
ftion, that is to fay, where confcience fhall be
tuled by the law, is not, as me feemeth, to be un-
derftood only of the law of reafon, and of the law
of God, but alfo of the law of man, that is not con-
trary to the law of reafon, nor the law of God, but
it is fuperadded unto them for the better ordering
of the commonwealth : for fuch a law of man is
always to be fet as a rule in con{cience, {o that it is
not lawful for a man to frame it on the one fide,
ne on the other : for fuch a law of man hath not
only the ftrength of man’s law, but alfo the law of
reafon, or of the law of God, whereof it is derived.
For laws made by men, which have received of God
power to make laws, be made by God. And there- -
*fore conicience muft be ordered by the law, as it
muft be upon the law of God, and upon the law of
reafon. And furthermore, the law whereof men-
tion is made in the latter end of the chapter next
before, that is to fay, in the queftion wherein it is
atked where the law is to be’ left and forfaken for
confcience, 1s not to be underftood of the law of
reafon, nor of the law of God ; for thofe two laws
may not be left. Nor is it not to be underftood of
the law of man that is made in particular cafes, and
that is confonant to the law of reafon,.and to the law
of God, that yet that law thould be left for confci-,
ence : for of fuch a law made by man, confcience

E 3- mufl

x
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muft be ruled, as it is faid before. Nor it is not to
be underftood of a law made by man command-
ing or prohibiting any thing to be done that is a-
gainft the law 'of reafon, or the law of God. For
if any law made by him, bind any perfon to any
thing that is againft the faid laws, it is no law, but
a corruption, and manifeft error. Therefore, after
them that be learned in the laws of England, the faid
queftion, that is to fay, where the law is to be left
for confcience, and where not, is to be underftood
-in divers manners, and after divers rules, as here- .
after fhall fomewhat be touched.

Firft, Many unlearned perfons believe that it is
lawful for them to do with good confcience all
things, which if they do them, they thall not be pu-
nifhed therefore by the law, though the law doth
not warrant them to.do that they do, but only,
when it is done, doth not for fome reafonable con-
- fideration punifh them that do it, but leaveth it
only to his confcience. And therefore many per-
fons do oft-times that they thould not, and keep as
" their own that that in confcience they ought to re-
ftore. Wherefore there is the law of England in
this cafe.

If two men have a wood jointly, and the one of
them felleth the wood, and keepeth all the money
wholly to himfelf ; in this cafe his fellow fhall have
no remedy againft him by law : for as they, when
they took the wood jointly, put each other in truft,
and were content to occupy together: fo the law
fuffereth them to order the profits thereof according
to the truft that each of them put the other in. And
vet if one took all the profits, he is bound in con-
feience to reftore the half to kis fellow : for, as the
law giveth him right only to half the land, fo it
giveth him right only in conicience to the half pro-
fits.,  And yet neverthelefs it cannot befaid in that

cafe,
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cafe, that the law is againft con{cience, for the law
never willeth, ne commandeth that one thould take
all the profits, but leaveth it to their confcience ; fo
that no default can be found in the law, but in him
that taketh all the profits to himfelf may be affigned
default, who is bound in confcience to reform it, if
he will fave his foul, though he cannot be compel-
led thereto by the law. And therefore in this cafe
and othier like, that opinion which fome have, that
they may do with confcience all that they fhall not
be punithed for by the law if they do it,.it is to be
Ieft for confcience; but the law is not to be left for
coniCience. |
Alfo many men think, that if a man have land
that another hath title to, if he that hath the right
thall not, by the aion that is given him by the law
to recover his right by, recover damages, that then
he that hath the land is alfo difcharged of damages
in conlcie:ce 5 and that is a great error in conici-
ence; for though he cannot be compelled to yield
the damages by no man’s law, yet he is compelled
thereto by the ‘law of reafon, and by the law of |
God, whereby we be bound to do.as we would be done
20, and that we fhould 7ot covet our neighbour’s goods
And therefore if tenant in tail be difleifed, and the
diffeifor dieth {eifed, and then the heir in the tail
bringeth a formedon, and recovereth the land, and
fio damages, for the law giveth him no damage in
that cafe; yet the tenant by confcience is bound to
yield damages to the heir in tail from the death of
- his anceftor. Alfo it is taken by fome men, that
the law muft be left for confcience, where the law
doth not futfer a man to deny that h hath before
affirmied in court of record, or for that he hath wils
fully excluded himfelf théreof for fome other cavie:
ds ii the daughter that is only keir to her father wiil'
fue livery with her fifter that is 2 baltard, in that
E 4 Caie
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cafe the thall not after be received to fay that her
fifter is a baftard ; infomuch that if her fifter take
half the land with her, there is no remedy-againft
her by the law. And no more there is of diverfity
in other eftopples, which were too long to rehearfe
now. And yet the party that may take advantage
by fuch an eftopple, by the law, is bound in con-
fcienee to forfake that advantage, efpecially if he
were {o eftopped by ignorance, and not by his own
knowledge and affent. For though the law in fuch
cafes giveth no remedy to him that is eftopped, yet
the law judgeth net that the other hath right unto
the thing that is in variance betwixt them.

And it is to be underftood, that the law is to be
left for confcience, where a thing is tried and found
by verdiét againft the truth; for in the Common
law the judgment muft be given according as it is
pleaded and tried, like as it is in other laws, that
the judgment muft be given according to that
that is pleaded and proved. Anditis to be un-
derftood, that the law is to be left for confcience,
where the caufe of the law doth ceafe : for when
the caufe of the law deth ceafe, the law alfo doth
ceafe in confcience, as appeareth by this cafe here-
after following.

A man maketh a leafe for term of life, and after
a ftranger doth wafte ; wherefore the leflee bringeth
an action of trefpafs, and hath judgment to recover
damages, having regard to the treble damages that
- he fhall yield to him in the reverfion: and after he
in the reverfion, before altion of wafte fued, dieth,
fo that the action of wafteis thereby extinéted : then
the tenant for term of life, though he may fue exe-
cution of the faid jadgment by the law, yet he may
do it by confcienee 3 for in confcience he may take
no more than he is hurted by the faid trefpafs, be-
caufe he is not charged cve: with treble damages to

his
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his leffor.  Alfo it is to be underftood, where a law
is grounded upon a prefumption, if the prefumption
be untrue, then the law is not to be holden in con-
fcience. And now I have fhewed thee fomewhat
of the queltion, thatis to fay, where the law fhall be
ruled after confcience, I pray thee fhew me whether
there be not like diverfities in other laws, betwixt
faw and conicience. ~

Doét. Yes, verily, very many, whereof thou haft
recited one before, where a thing that is untrue is
pleaded and proved ; in which cafe judgment muft
be given according, as well in the law civil as in the
law canon. And another cafe is, that if the heir
make not his inventory, he thall be bound after the
law civil to all the debts, though the goods amount
not to fo much ; and the law canon is not againft
that law : and yet in confcience, the heir, which in
the laws of England is called an executor, is not in
that cafe charged with the debts, but according to
the value of the goods. And now I pray thee thew
me fome cafes where confcience thall be ruled after
law. /

Stud. 1 will with good-will fhew thee fomewhat
as methinketh therein.

CHAP XX

Q| Here follow divers cafes where confeience is to
be ordered after the law.

T HE eldeft fon fhall have and enjoy. his father’s

lands at the Common law in conicience, as he
fhall in thelaw. And in Burgh-englifb the younger
fon fhall enjoy the inheritance, and that in conici-
ence. And in Gauvelkind all the fons thall inherit
the land together, as daughters, at the Common
law ; and that in confcience. And there can be no
other caufe afligned why confcience in the firft cafe
is with the eldeft brother, and in the fecond with the -

younger
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gc')unger brother, and in the third cafe with all the

rethren ; but becaufe the law of England, by reafon
of divers cuftoms, doth fomefime give the land
wholly to the eldeft fon. fometime to the youngeft,
and fometime to all. Alfo if a man of his meer
fhotion make a feoffment of two acres of land lying
in two feveral fhires, and maketh livery of feifin in
the one acre in the name of both'; in this cafe the
feoffee hath right but only in the acre whereof li-
very of feifin was made, becaufe he hath no title by
the law : but if both acres had been in one fhire, he
had had good right to both. And in thefe cafes,
the diverfity of the law maketh the diverfity of
confcience.

Alfo, if a man of his méer motion ke a feoff-
ment of a manor, and faith not, #6 bave and to hold,
&c. with the appurtenances ; in that cafe the feoffee
hath right to the demefne lands, and to the rents, if
there be atturnments, and to the common pertain-
ing to the manor; but he hath neither right to the
advow{ons appendant, if any be, nor to the villeins
regardant. But if this term, with the appurtenances,
had been in the deed, the feoffee had right in con-
fcience as well to the advowfons and villeins, as to
the refidue of the manor: but if the king of his
meer motion give a manor with the appurtenances,
yet the donee hath neither right in law Ror confci-
ence to the advow{ons nor villeins. And the diver-
fity of the law in thefe cafes makes the diverfity of
confcience.

Alfo, if a man make a leafe for term of years,
yielding to him and to his heirs a certain rent, upen
condition that if the rent be behind by forty days,
&c. thatthen it fhall be lawful to the leffor and his
heirs to re-enter ; and after the rent is behind, the
leflor afketh the rent according to the law, and it is
not payed, the leflor dieth, his heir entereth ; in this
cafe his entry is lawful both in law and confciencs.

But
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But if the leffor had died before he had demanded
the rent, and his heir demand the rent, and becaufe
it is not payed he re-entereth; in that cafe his re-
entry is not lawful neither in law nor confcience.

Alfo, if the tenant in dower fow her land, and
die before the corn is ripe ; the corn in confcience
belongeth to her executors, and not to him in re-
verfion : but otherwife it is in confcience of grafs
and fruits. And the diverfity of the law maketh
there alfo. the diverfity in confcience.

Alfo, if a man feifed of lands in his demefne as
of fee bequeath the fame by his laft will to another,
and to his heirs, and dieth ; in this cafe the heir
notwithftanding the will hath right to the land in
confcience. And the reafon is, becaufe the law
Judoeth that will to be void ; and as it is void 1
the law, fo it is void in confcience.

Alfo, if 2 man grant a rent for term of life, and
make a leafe of land to the fame grantee for term
of life, and the tenant alieneth both in fee; in this
cafe he in the reverfion hath good title to the land
both in law and conicience, and not to the rent.
And the reafon is, becaufe the land by the alienation
is forfeited by the law to him in the reverfion, and:
not the rent,

Alfo, if lands be given to two men, and to a wo-
man in fee, and after one of the men enter-marrieth.
with the woman, and alieneth the land, and dieth;
in this cafe the woman hath right but only to the
third part : but if the man and the woman had been
married together before the firft feoffnient, then the
woman, notw1th&andm0 the alienation of her huif-
band, thould have had rlght in law and conicience
to the one half of the land. And fo in thefe two
cafes confcience doth follow the law of the realm.
Alfo, if a man have two fons, one before efpoufals,

and another after éfpoufals, and after the father d1eth
1& e U
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feifed of certain lands; in this cafe the yourger fort
fhall enjoy the lands in this realm, as heir to his fa-
ther both in law and confctence. And the caufe is;
becaufe that fon born after efpoufals is by the law
of this realm the very heir, and the elder fon is a
baftard. And of thefe cafes, and many other like
in the laws of England, may be formed the [yllogifm
of confcience, or the true judgment of confeience,
in this manner. Sinderefis miniftreth the major thus,
Right wifenefs is to be done to every man: upon
which major the law of England miniftreth the mi-
nor thus, The inheritance belongeth to the {fon born
after efpoufals, and not to the fon born before efpou-
fals: then confcience maketh the conclufion, and
faith, Therefore the inheritance is in confcience to
be given to the fon born after efpoufals. And fo
in other cafes infinite may be formed by the law the
fllegifin, or the right judgment of confcience :
wherefore they that be Jearned in the law of the
realm fay, that in every cafe where any law is or-
dained for the difpofition of lands and goods, which
is not againft the law of God, nor vet againft the
law of reafon, that the law bindeth all them that be
under the law in the court of confcience, that is to
fay, inwardly in his foul. And therefore it is fome-
what to marvel, that fpiritual men have not endea-
voured themfelves in ume paft to have more know-
ledge of the king’s laws than they have done, or
than they yet do: for by the ignorance thereof they
be oft-times ignorant of thatthat thould order them
according to right and juftice, as well concerning
themfelves, as other that come to them for counfcl.
And now, forafmuch as I have anfwered to thy que-
ftions as well as I cany I pray thee that thou wilt
thew me thy opinion in divers cafes formed upon
the law of England, wherein I am in doubt what is
to be holden therein in confcience. - ’
S

Cire
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Doé. Shew me thy queftions, and I will fay as me
:hmketh therein.

CHAP XXI 1
q The firft queflion of the fludent.

8tud. IF any infant that is of the age of twenty

* years, and hath reafon and wifdom to go-
vern himfelf, {elleth his land, and with the money
thereof ‘buyeth other land of greater value than the
firft was, and taketh the profits thereof; whether
may [he infant atk his firft land again in conici-
ence, as he may by the law ?

"Doz. What thinkeft thou ip that queftion ?

Stud. Me feemeth that, forafmuch as the law of
England in this article is grounded upon a prefump-

"tion, that is to fay, that infants commonly afore
they be of the age of twenty-one years be not able
to govern themfelves that yet, foralmuch as that
prefumption faileth in  this infant, that he may not
in this cafe with confcience afk the land again that
he hath fold to his great advantage, as before ap-
pcareth

Doéz. Ts not this fale of the infant, and the feoff-
ment made thereupon, if any where, VOlddb]C in the
law ?

8tud. Yes verily.

Dozz. And if the feoffee have no right by the
bargain, nor by the feoffment made thercupon,
whereby fhould he then have right thereto, as thou
thinkeft ?

Stud. By confcience, as me thinketh, for the rea-
fon that I have made before,

Doft. And upon what law fhould that conlcience
be grounded that thou fpeakeft of ? for it cannot be
urounded by the law of the realm, as thou hatft faid

thyfelf.
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thyfelf. And me thinketh that it cannot be groun-
ded upon the law of God, nor upon the law of rea-
fon: for feoffments nor contracts be not grounded
upon neither of thofe laws, but upon the law of
man.

Stud. After the law of property was ordained,
the people might not conveniently live together
without contralts 3 and therefore it feemeth that
contracts be grounded upon the law of reafon, or
at leaft upon the law that is called Fus gentinm. ’

Dog2. Though contracts be grounded upon the
law that is called 7us gentium, becaufe they be fo
neceflary, and fo general among all people ; yet that
proveth not that contraéts be grounded upon the
law of reafon: for though the law called Fus gen-
tium be much neceffary for the people, yet it it may
be changed. And therefore if it were ordained by
ftatute, that there thould be no fale of land, ne no
contract of goods, and if there were, that it fhould
be void, fo that every man fhould continue ftill feifed
of his lands, and poffefled of his goods ; the ftatute
were good. And then if 2 man againft that ftatute
fold his land for a {um of money, yet the feller
might lawfully retain his land according to the fta-
tute : and then he were bound to no more but to
repay the money that he received, with reafonable
expences in that behalf. And fo in like wife me
thinketh that in this cafe the infant may with good
confcience re-enter into his firft land ; becaufe the
contralt after the maxims of the law of the realm is
void ; for, as I have heard, the maxims of the law
be of as great ftrength in the law as ffatutes. And
fome think thatin this cafe the infant is bound to no’
more, but only to repay the money to him that he
fold his land unte, with fuch reafonable coft and
charges as he hath fuftained by reafon of the fame.

But if a man fell his land by a {ufficient ard lawful
con-
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contract, though there lack livery of feifin or fuch
other folemnities of the law, yet the feller is bound
in confcience to perform the contract. Butin this
cafe the contract is fufficient, and fo me thinketh
great diverfity betwixt the cafes. .

S8tud. For thig time 1 hold me contented with thy
opinion.

CH AP XXIIL
€ The fecond quefiion of the [fludent.

F a man that hath lands for term of life be im-

panelled upon an inqueft, and thereupon leefeth
iffues and dieth 3 whether may thofe iflues be levied
upon him in the reverfion in confcience, as they
'may be by the law ?

Doéi. 1f they may be levied by the law, what is
the caufe why thou doft doubt whether they may
be levied by confcience,

Stud. For there is a maxim in the laws of Exg-
land, that where two titles run together, the eldeft
title thall be preferred. And in this cafe the title of
him in the reverfion is before the title of the for-
feiture of the iffues, And therefore I doubt fome-
what whether they may be lawfully levied.

Doéz. By that reafon it feemeth thou artin doubt
what the law is in this cafe; but that muft necefla-
rily be known, for elfe it were in vain to argue what
confcience will therein,

Stud, 1t is certain that the law is fuch ; and fo it
is likewife if the hufband forfeit ifftes, and die,
thofe ifues thall be levied on the lands of the wife.

Doz, And if the law be fuch, it feemeth that
confcience is fo in like wife : for fith it is the law,
that for execution of juftice every man fhall be im-
panelled when need requireth ; it feemeth reafon-
able, that if he will not appear, that he thould have

‘{fome



64 DIALOGUE L

{fome punifhment for his not appearance, for clfe
the law fhould be clearly fruftrate in that point,
And the pain, as I have heard, is, that he fhall lofe
iffues to the king for his not appearance. W here-
fore it feemeth not inconvenient, nor againft confci-
ence, though the law be, that thofe iffues fhall be
levied of him in the reverfion, for that the condition
was fecretly underftood in the law to pafs with the
leafe, when the leafe was made. And therefore itis
for the leflor to beware, and to prevent the dinger
at the making of the leafe, or elfe it thall be adjudg-
ed his own defanlt. And then this particular maxim,
whereby fuch iffues fhall be levied upon him in the
reverfion, is a particular exception in the law of
England from the genera] maxim that thou haft re-
membered before, that is to fay, that where two
titles run together, that the eldeft title fhall be pre-
ferred ; and {o in this cafe the general maxim in the

oint thall hold no place, neither in law nor in con-
Icience, for by this particular maxim the ftrength
of the general maxim is reftrained to every inten,
that is to fay, as well in-law as in conicience,

CH A P. XXIIL
€ The third queflion of the fudent.

Stud. Y F a tenant for term of life, or for term of
years, do wafte, whereby they be bound
by the laws to yield to him in the reverfion treble
damages, and fo fhall forfeit the place wafted; whe-
ther he is alfo bound in confcience to pay thofe da-
mages, and to reftore that place wafted immediately.
after the wafte done, as he is in the fingle damages,
or that he is not bound therete till the treble da-
mages and place wafted be recovered in” the king’s
court ?
Dod,
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Dofl. Before judgment given in the treble da-
ages, and of the place wafted, he is not bound in
confcience to pay them, for it is uncertain what he
fhould pay: but it fufficeth that he be ready till
judgment be given to {)ield damages according to
the vilue of the wafte ; but after the judgment gi-
ven, he is bound in confcience to yield the treble
damages, and alfo the place wafted. And the fame
law is in all ftatutes penal, that is to fay, that no
man is bound in confcience to pay the penaley till
it be recovered by the law. A

Stud. Whether may he that hath offended again
fuch a ftatute penal, defend the a&ion, and hinder
‘the judgment, to the intent he would not pay the
penalty, but only fingle damages ?

Dot If the action be taken right wifely accord-
ing to the ftatute, and upon a juft caufe, the de=
fendant may in no wife detend the action, unlefs he
have a true dilatory matter to plead, which thould
be hurtful to him if he pleadeth not, though he be
not bound to pay the penalty till it be recovered.

CHAP XXIV.
€ The fourth queftion of the fludent.

Stud. I F a man enfeoff other in certain land upon

condition, that if he enfeoff any other, that
it may bé lawful for the feoffor and his heirs to re-
enter, e, whether is this condition good in con-
{cience, though it be void in the law ?

Dozz. What is the caufe why this condition is
void in law ?

Stud. The caufe is this, by the law it is incident
to every ftate of fee-fimple,-that he that hath the
eftate may lawfully by the law, and by the gift of
the feoffory make a feoffment thereof : and then

F when
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when the feoffor reftraineth him after that he fhall
make no feoffment to no man againft his own for-
mer grant, and alfo againft the purity of the ftate of
a fee-fimple, the law judgeth the condition to be
void : but if the condition had been, that he fhould
not have infeoffed fuch a man or fuch a man, that
condition had been good, for yet he might infeoff
other,

Do&2. Though the faid condition be againft the
effect of the ftate of a fee-fimple,and al{o againft the
law ; neverthelefs it is not againft the intent that
the parties agreed upon, and that at the time of the
livery. And forafmuch as the intent of the parties
was, that if the feoffeg infeoffed any man of the
land, that the feoffor thould enter, and to that in-
tent the feoffee took the ftate, and after brake the
intent; it feemeth that the land in confcience fhould
return to the feoffor.

Stud. The intent of the parties in the laws of
England is void in many cafes: that is to fay, if he
- be not ordered according to the law. And if 2 man
of his meer motion, without any recompence, in-
tending to give lands to another and to his heirs,
make a deed unto him, whereby he giveth him thofe
lands, to have and to hold to him for ever, intend-
ing that by the words for ever the feoffee thould
have the land to him and to his heirs; in this cafe
his intent is void, and the other fhall have the land
only for term of life. Alfo, if a man give lands to
another, and to his heirs for term of twenty years,
intending that if the leflee die within the term, that
then his heirs fhould enjoy the land during the
term ; in this cafe his intent is void, for by the law
of the realm all chattels real and perfonal fhall go
to the executors, and not to the heir. Alfo, if a man
give lands to a man and to his wife, and to a third
perfon, intending that every of them fhould talge

tne
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the third part of the land as three c6inmon perfons
fhould, his intent is void; for the hufband and the
wife, as one perfon in the law, fhall take only the
one half, and the third perfon the other half, But
thefe cafes be always to be underftood where the faid
eftates be made without any recompence. And
forafmuch as in this principal cafe the intent of the
feoffor is grounded againft the law, and that there
is no recompence appointed for the feoffment, me-
thinketh that the feoffor hath neither right to the
land by law nor confcience: for if he thould have
it by conftience; that confcience fhould be grounded
upon the law of reafon ; and that it cannot; for
conditions be not grounded upon the law of reafon, -
but upon the maxims and cuftoms of the realm ;
and therefore it might be ordained by ftatute, that
all conditions made upon land thould be void.
And when a condition is void by the maxims of
the law, it is as fully void to every intent, as if it
were made void by {tatuté: and fo methinketh that
in this cafe the feoffor hath no right to the land in
law nor in confcience.

Dofz. 1 am content thy opinion ftand, till we

fhall have hereafter a better leifure to fpeak farther
in this matter;

CHAP XXV.
€ The fifth queftion of the fludent.

Stud.IF a finé with proclamation be levied ac-
cording to the ftatute, and no claim made
within five years, &. whether is the right of a
ftranger extinéted thereby in confcience, as it is in
the law ?

Doff. Upon what confideration was that ftatute
made ?

F a Stud,
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Stud. That the right of lands and tenement$
“might be the more certainly known, and not to be
fo uncertain as they were before that ftatute.

Dofi. And when any law of man is made for a
commonwealth, or for the good peace and quiet-
nefs of the people, or for any inconvenience or hurt
to be faved from them, that law is good; though
percafe it extinét the right of a ftranger, and muft
_be kept in the court of confcience : for, as it is faid
before in chap. 4. by laws right wifely made by
man, it appeareth who hath right to the lands and
“goods ; for whatfoever a man hath by fuch a law,
“he hath it right wifely ; and whatfoever he holdeth
againft fuch a law, he holdeth unrightwifely. And
furthermore it is faid there, all the laws made by
man, which be not contrary to the law of God, muft
be obferved and kept, and that in confcience, and
he that defpifeth them defpifeth God, and he that
refifteth them refifteth God. Alfo it is to be un-
derftood, that poffeflions and the right thereof are
fubject to the laws, fo that they therefore with a
caufe reafonable may be tranflated and altered from
one man to another by act of the law. And of this
.confideration that law is grounded, that by a con-
tract made in fairs and markets the property is al-
tered, except the property be to the king, fo that
the buyer pay toll, or do fuch other things as is
accuftomed there to be-done upon fuch contraéts,
and that the buyer knoweth not the former property.
And in the law civil there is a like law, that if a2
man have another man’s goods with a title three
years, thinking that he hath right to it, he hath the
very right unto the thing; and that was made for
a law, to the intent that the property and right of
things thould not be uncertain, and that variance
and ftrife thould not be among the people. And
forafmuch as the faid ftatute was ordained to give a
certainty
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certainty of title in the lands and tenements com-
prifed in the fine, it feemeth that that fine extin&t-
eth the title of all other, as well in eonfcience, as
it doth in the law. And fith I have anfwered to
thy queftion, I pray thee let me know thy mind in
one queftion concerning tailed lands, and then I will
trouble thee no farther at this time.

CHAP XXVL

§ A qucftion made by the doflor, bow certain re-
 coveries that be ufed in the king's conrts to de-

Jfeat tailed land, may fland with confcience.

Have heard fay, That when a man that is feifed
of lands in the tail {elleth the land, that it is com-
monly ufed, that he that buyeth the land, fhal!, for
his furety, and for the avoiding of the tail in that
behalf, caufe fome of his friends to recover the faid
lands againft the faid tenant in tail : which reco-
very, as I have been credibly informed, fhall be had
in this manner. +The demandants fhall fuppafe in
their writ and declaration, that the tenant hath no
.entry but by fuch a ftranger as the buyer fhall lift
to name and appoint, where indeed the demandants
never had poffeflion thereof, nor yet the faid ftran-
ger. And thereupon the faid tenant in tail fhall
. appear in the court, and by affent of the parties
thall vouch to warrant one that he knoweth well
hath nothing to yield in value. And the vouchee
fhall appear, and the demandants fhall declare a-
gainft him ; and thereupon he fhall take a day to
imparl at the fame term, and at that day by affent
and covin of the parties he fhall make defaulr;
upon which default, becaufe it is a default in dcfpite
of the court, the demandants fhall haVCJth‘i’nﬁnf. to
recover againft the tenant in tail, and he over in va-
F 3 lue
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lue againft the vouchee : and this judgment and re-
covery in value is taken for a bar of the tail for ever,
How may it therefore be taken, that the law ftand-
eth with confcience, that asit feemeth, alloweth and
favoureth fuch feigned recoveries ?
8tud. If the tenant in tail fell the land for a cer-

tain fum of money, as is agreed betwixt them, at
fuch a price as is commonly ufed of other lands,
and for the furety of the fale fuffereth fuch a reco-
very as is atorefaid ; what is the caufe that moveth
thee to doubt whether the faid contraé, or the re-
covery made thereupon, for the furety of the buyer
that hath truly payed his money for the fame, thould
ftand with confcience ?

~Dog&. Two things caufe me to doubt therein.
One is, for that after our Lord had given the land
of beheft to Abrabam and to his feed, that is to fay,
to his children, in pofieflion alway to continue, he
faid to Mofes, as it appeareth Levit. 25. The land
Jball not be fold for ever, for it is mine: and then
‘our Lord affigned a certain manner how the land
might be redeemed in the year of Fubilee, if it were
fold before. And foralmuch as our Lord would
that the land fo given to Abrabam, and his children,
thould not be fold'far ever, it feemeth that he doth
againft the enfample of God that alieneth,or felleth
the land that is given to him and to his children, as
lands entailed be given. Another caufe is this: It
appeareth by the commandment of God, that Thou
Spalt not covet the boufe of thy neighbour, &c. And if
that concupifcencebe prohibited, more ftronger then
the unlawful taking and with-holding thereof is
prohibited : and forafmuch as tailed land, when the
anceftor is dead, js a thing that of right is belong-
ing to his heir, for that he is heir according to the
gift, how may the land with right or confcience be
holden from him?

Stud,
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"8tud. Notwithftanding the prohibition of Al-
mighty God, whereby the land that was given ta
Abrabam, and to his feed, might not be aliened for
ever, yet land within walled towns might lawfullvbe
aliened for ever, except the lands of the Levites, as
appeareth in the faid 2 5th chapter ot Leviticus. And
{o 1t appeareth, that the 1aid prohibition was not ge-
neral forevery place,and that among the Fews. And
it appeareth alfo. that it was given only to.dbrabam
and his children, and fo it was not generally to all
people. And it appeareth alfo, that it extended
not but only to the land of promiffion, as it appear-
eth by the words of the faid chapter, where it is faid
thus, Al the region of our poffeffion fball be fold under
the condition of redeeming ; whereby appeareth that
-lands in other countries be not bound to that con-
dition ; and as they be not bound to thatconditien,
by the fame reafon it followeth that they be not
bound to the fame fucceffion. Therefore that faid
law, that wills that the land given to Abrabam, and
to his feed, fhall not be fold for ever, bindeth no
land out of the land of promiffion ; and fome men
will fay, that fithen the paflion of our Lord was
promulgate and known, bindeth not there. And
to the fecond reafon, which is grounded upon the
commandment of God; it muit needs be granted
that it is not lawful to any man unlawfully to covet
the houfe of his neighbour, and that then more
ftronger he may not unlawfully wake it from him.
But then it remaineth for thee yet to prove how in
this cafe this tailed land, that is fold by his anceftor,
and whereof a recovery is had recorded in the king’s
court, may be faid the lands of the heir.

Doiz. That may be proved by the law of the
realm, that is to fay, by the ftatute of Wefim. 2.
cap. 1. where it is faid thus: The will of the giver
exprefly contained in the deed of his gift fhall be
from henccforth obferved, fo that they to whom the

4 tene-
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“tenements be fo given fhall not have power to alien,
but that the lands after their death fhall remain to
the iffue, or return to the donor, if the iffue fail.
By the which ftatute it appeareth evidently, that
though they, to whom the tenements were fo given,
aliened them away, that yet neverthelefs they in law
and confcience, by reafon of the faid ftatute, ought
to remain to their heirs, according to the gift; for
" it is holden commonly by all dofors, that the'com~
mandments and rules of the law of man, or of a po-
fitive law that is lawtully made, bind all that be
. fubje@s to the law according to the mind of the
maker, and that in the court of conicience.
Stud. Doft thou think that if a man offend againft
a ftatute penal, that he offendeth in confcience ?
Admit that he do it not of a wilful difobedience, or
that he will not obey the law : for if he do it of dif-
obedience, I think he offendeth. '
Dogz. If it be but only a ftatute that is called Po-
pular, it bindeth. not in confcience to the payment
of the penalty, tillit be recovered by the law, and
then it doth bind in confcience : but if a ftatute be
made principally to remedy the hurt of one party,
and for that hurt it giveth a penalty to the party,
in that cafe the offender of the ftatute is bound im-
mediately to reftore the damages to the value of the
hurt, as it is upon the ftatute of wafte; but the pe-
nalty above the hurt he is not bound to pay dll
judgment be given, as itis faid before. But ftarutes,
by the which it is affigned who thall have right or
property to thefe lands and tenements, or to thefe
goods or chattels, if it be not againft the law of God
nor againft the law, of reafon, bind all them that be
fubjeét to the law inlaw and confcience. And fuch
a {tatute is the ftatute of WWeftminfler 2. whereof we
have treated before ; wherefore it muft be obferved
by confcience.
) Stud.
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Stud. But fome hold that the ftatute of Weftm. 2-
was made of a fingularity and prefumption of many
that were at the faid parliament, for exalting and
magnifying of their own blood ; and therciore they
fay that that ftatute made by fuch a prefumption
bindeth not in conicience,

Doz, 1t is very perilous to judge for certain that
the faid {tatute was made of fuch prefumption as
thou fpeakeft of : for there be many confiderations
to prove that the faid ftatute was not made of fuch
prefumption, but rather of a very good mind of all
the parliament, or at the leaft of the moft parrt there-
of, and for the commonwealth of all the realm ; and
firft in the king, the which in the faid parliament
was the head, and moft chief and principal part of
the parliament, (as he is in every parliament) can-
not be noted to be fuch intent : for it is not necef-
fary, nor was it not then in ufe, that lands of the
crown fhould be ‘entailed. And in {piritual men,
ne yet in certain burgefles and citizens of the faid
parliament, which at that time had no land, there
can be noted no fuch fingularity : nor yet in the
noblemen and gentlemen, nor {uch other as were of
the faid parliament, and had lands and tenements.
It is not good to judge in certain that they did it of
fuch prefumption 3 but it is good and expedient in
this cafe, as itis in other cafes that be in doubt, to
hold the furer way, and that is, that it was made of
charity, to the intent that he, nor the heirs of him to
whom the land was given, thould not fall into ex-
treme poverty, and thereby haply run into offence
againft God.  And though it were true, as they
fay, that it was not made of charity, but of pre-
fumption and fingularity, as they fpeak of: never-
thelefs, forafmuch as the ftatute is not againft the
taw of God, nor againft the law of reafon, it muft

he obferved by all them that be fubjeéts unto that
law,
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law. For, as Fobn Gerfon, in the treatife that he
entitled in Latin, De vitd [pirituali anime, the fourth
leffon, and the third corollary, faith, that God wills
that makers of laws judge only of outward things,
and referve fecret things to him. And fo it appear-
eth that man may not judge of the inward intent of
the deed, but of fuch things as be apparent and cer-
tain : but it is not apparent that there was any fuch
corrupt intent in the makers of the faid ftatute:
how may it therefore be faid that the law is good
or rightwife, that notonly fuffereth fuch things a-
gainft the ftatute, but alfo againft the command-
ment of God ?

Stud. To that fome anfwer and fay, that when
the land is fold, and a recovery is had thereupon in
the king’s court of record, that it fufficeth to bar
the tail in confcience ; for they fay, that as the tail
was firft ordained by the law, fo they fay that by
the law it is adnulled again.

Dofz. Be thou thyfelf judge, if in that cafe there
be like authority in the making of the tail as there
is in the adnulling thereof : for it was ordained by
authority of parliament, the which is alway taken
for the moft high courtin this realm before any
other, and it is adnulled by a falfe fuppofal, for
that, that they that be named demandants fhould
have right to the land, where in truth they never
had right thereto: whereupon followeth a falfe fup-
pofal in the writ, and a falfe fuppofal in the decla--
ration, and a voucher to warrant by covin of fuch a
perfon as hath nothing to yield in value ; and there-
upon by covin and collufion of the parties followeth
the default of the vouchee, by the which default the
judgment fhall be given. And fo all the judgment
is derived and grounded of the untrue fuppofal and
covin of the parties, whereby the law of the realm,
that hath ordained fuch a writ of e7/1v to help them

that
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that have right to lands or tenements, is defrauded,
the court is deceived, the heir is difherited, and, as
it is to doubt, the buyer and the feller, their heirs
and afligns, having knowledge of the tail, be bound
to reftitution. And verily I have heard many times,
that after the law of therealm fuch recoveries fhould
be no bar to the heir in the tail, if the law of the
realm might be therein indifferently heard,

Stud. 1 cannot fee but that after the law of the
realm it is a bar of the tail ; for when the tenant in
tail hath vouched to warranty, and the vouchee hath
appeared and entred jntothe warranty, and after hath
made defaultin defpite of the court, whereuponjudg-
ment js given for the demandant againft the tenant,
and for the tenant that hefhall recover in valueagainft
the vouchee ; if the heir in the tajl {hould after bring
his formedon, and recover the lands entailed, and
after the vouchee purchaleth lands, then fhould the
heir alfo have execution againft him to the value of
the lands entailed, as heir to his anceftor that was
tenant in the firft acion, and fo he thould have his
own lands, and alfo the lands recovered in value,
And therefore, becaufe of the prefumption that the
vouchee may purchafe lands after the judgment,
fome be of opinion that it is in the Jaw a good bar
of the tail.

Dogi. 1fuppofe that in that cafe thou haft put
that the vouchee may bar the heir in tail of his re-
covery in value, becaufe he hath recovered the firft
lands. Neverthelefs 1 will take a refpite to be ad-
vifed of that recovery in value, And if thou canft
yet thew me any other confideration, why the faid
recoveries fhould ftand with confcience, I pray thee
let me hear thy conceit therein ; for the multitude
of the {aid recoveries is fo great, that it were great
pity that all thould be bound to reftitution that have

lands
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lands by fuch recoveries, fith there is none (as far as
I can hear) difpofed them to reftore.

Stud. Some men make another reafon to prove
that the faid recoveries fhould be fufficient by the
law to avoid the ftatute of Wefiminfter, and if they
be fufficient thereto, they be fufficient in confmence.

Doé2. What is their reafon therein?

Stud. In the feventh year of Henry VIIL. cap. 4.
‘among other things it is enatted, that all recoverers,
their heirs and aﬂigns, may avow and juftify for
rents, fervices ‘and cuftoms by them recovered, as
they againft whom they recovered might have done
And then they fay, that when the parliament gave
to fuch recoverers authority to avow and ;uihfy for
{uch rents, cuftoms and fervices as they recovered,
‘that the intent of the parliament was, that {uch re-
. coverers thould have right to that for the which
_they fhould avow orJuﬁlfy for elfe they fay that
it thould be in vain to give them fuch power, and
‘that the parliament thould elfe be taken in manner
as fortifiers of wrongful titles: and fo they fay
that fuch recoverers, by reafon of the faid flatute,
‘have right by the law. |

Doéz. That ftatute, as it feemeth, was made only
‘to-give to the recoverers a form to avow and ju-
ftify, which they had not before, though they had
recovered upon a good title. And the caufe why
they had no form to avow or juftify before the faid
ftatute was, forafmuch as the recoverers did not by
the pretence of their action affirm the pofitflion .of
him or them againft whom they recovered, nor
claimed not by them, but rather difaffirmed and de-
ftroyed their eftate. And therefore they cannot al-
ledge any continuance of their title by them, as they
may that have rents or fervices, or {uch other, of

the grant of other by deed or by fine. And there-
: fore,
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fore, as it feemeth, the moft principal intent of the
ftatute was, that fuch recoverers thould avow and
Ju(hfy for rents, fervices and cuftoms, as they thould
or might do that had them by fine or deed; not
having any refpet, as it feemeth, whether they
recovered againft tenant in fee—ﬁmplc or in fee-
tail ; nor whether the récoveries were had upon
a rightful title.  And therefore, as me feemeth, the
faid ftatute neither affirmeth nor difaffirmeth the
title of recoverers, whereby they do avow : for if a
man had right before the recovery, the right thould
remain unto him notwithftanding the faid ftatute ;
and {o me feemeth that the title of them that have
the land entailed by fuch recoveries is nothing for-
tified nor affirmed by the faid ftatute, but that they
are in the fame cafe as they were before. 'What
thinkeft thou therein ?

Stud. This matter is great: for, as thou fayeft,
there be fo many that have tailed lands by fuch re-
coveries, that it were great pity and heavinefs to
condemn fo many perfons, and to judge that they
all were bound to reftitution. For I think there be
but few in this realm that have lands of any notable
value, but that they or their anceftors, or fome other
by whom they claim, have had part thereof by fuch
recoveries : infomuch that lords fpiritual and tem-
poral, knights, *fquires, rich men and poor, mona-
fteries, colleges and hofpitals have fuch land, for fuch
recoveries have been uled of long time : who may
think therefore, without great heavinefs, that fo
many men fhould be bound to reftitution, and that
yet, as thou fayeft, no man difpofeth him to make
reftitution ? And fo I am in a manner perplexed,
and wot not what to fay in this cafe, but that yet I
truft that ignorance may excufe many perfons in
that behalf,

Do,
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Doé?. Ignorance of the deed may excufe, but igs
norance of the law excufeth not; but it be invin-
cible, that is to fay, that they have done that in them
is to know the truth : as to counfel with learned
men, and to afk them what the law is in that be.
half ; dnd if they anfwer them that they may do
this or that lawfully, then they be thereby excufed
in confcience 5 but yet in man’s law they be not
thereby difcharged ¢ but they that have taken upon
them to have knowledge of the law, be not excufed
by ignorance of the law ; ne no more are they that
have a wilful ignorance, and that would rather be
ignorant than to know the truth, and therefore they
will not difpofe them to afk any counfel init. And
if it be of a thing that is againft the law of God, or
the law of reafon, no man fhall be excufed of igno-
rance 3 and fo there be but few that be excufed by
ignorance. ’

Stud.s What then ? Shall we condemn fo many
and fo notable men ?

Do&z. We fhall not condemn them, but we fhalt
give them their peril,

Stud. Yet I truft their danger is not {o great that
they fhould be bound to reftitution : for Fobn Ger<
Jor faith in his faid bood called De anitate ecclefia+
Jtica, confideratione fecunda, Quod communis error facit
Jus, thatisto fay, A common error maketh a right.
Of which words, as it feemeth, fome truft may be
had; that though it were fully admitted the faid re-
coveries were firft had upon an unlawful ground,
and againft the good order of confcience, that yet
neverthelefs, forafmuch as they have been ufed of
long time, fo that they have been taken of divers
men that have been right well learned, in manner
as for a law, that the buyers partly be excufed, fo
thit they be not bound to reftitution. And mores
eover, it is certain that the flatute of Weflminfter 2.

RO¥
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nor none other ftatute made by man, cannot be of
greater value or ftrength than was the bond of ma-
trimony that was ordained of God. And though
that bond of matrimony was indiffolvable, yet ne-
verthelefs Mofes fuffered a bill of refufal of the Fews,
which in Latin is called Libellum repudii, and fo they
might thereby forfake their wives, as it appeareth
Deus. 22, And therefore like as a difpenfation was
fuffered againft that bond, fo it feemeth it may be
againit this ftatute,

Doét. As to that reafon that thou haft laft made
of a bill of refufal, let all purchafers of land hear
what our Lord faith in the gofpel of the Fews, of
that bill of refufal ; Matthew 19. where he faith
thus, For the bardnefs of your hearts Mofes fuffered
You to leave your wives : for at the beginming it was
not fo. Of which words doftors hold commonly,
that though fuch a bill of refufal was lawful, {o that
they that refufed their wives thereby fhould be with-
out pain in the law, that yet it was never lawful fo
that it fhould be without fin. And fo likewife it
may be faid in this cafe, that fuch recoveries be fuf-
fered for the hardnefs of the hearts of Enplifbmen,
which defire land and pofleffion with fo great gree-
dinefs, that they cannot be withdrawn from it nei-
ther by the law of Ged, nor of the realm. And
therefore the rich men fhould not take the poffef-
fions of poor men from them by power, without
colour of title, that is to fay, neither by open dif-
feifin, or by the only fale of the tenant in rail, and
fo 10 hold them againft the exprefs words of the fta-
tute ; fuch recoveries have been fuffered. And
though for their great multitude they may haply be
without pain as to the law of the realm; yet it is
to fear that they be not without offence as againit
God. And as to the other reafon, that a common
error fhould make a right, thofe words, as me

feem-
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feemeth, be to be thus underftood, that a cufforn
ufed againft the law of man fhall be taken in fome
countries for law, if the people be fuffered fo to
continue. And yet fome men call fuch a cuftom
an error, becaule that the continuance of that cuftom
againft the law was partly an error in the people,
for that they would not obey the law that was made
by their fuperiors to the contrary of that cuftom.
But it is to be underftood, that the faid recoveries,
though they have been long ufed, may not be taken
to have the ftrength of a cuftem ; for many as well
learned as unlearned have alway fpoken againit
them, and yet do. And furthermore, as I have
heard fay, a cuftom or prefcription in this realm a-
gainft the ftatutes of the realm prevails not in the
law.

Stud. Though a cuftom in this realm prevaileth
not againft a ftatute as to the law, yet it feemeth
that it may prevail againft the ftatute in confci-
ence : for though ignorance of a ftatute excufecn
not in the law, neverthelefs it may excufe in confci-
ence ; and fo it {feemeth that it may do of a cuftom.

Do, But if fuch recoveries cannot be brought
into a lawful cuftom in the law, it feemeth they
may not be brought into a cuflom in confcience ;
for confcience muft alway be grounded upon the
law, and in this cafe it cannot be grounded upon
the law of reafon, nor upon the law of God ; and
therefore if the law of man ferve not, there is no
ground whereupon confcience in this cafe may be
grounded. And at the beginning of fuch recove-
ries, they were taken to be good, becaufe the law
thould warrant them to be good, and not by rea-
fon of any cuftom: and fo if the reafon of the law
will not {erve in the recoveries, the cuftom cannot
help ; for an evil cuftom is to be put away. And

therefore me feemeth that the recoveries be not
wirho
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without offence againft God, though haply for their
great multitude, and that there fhould not be as it
were a {ubverfion of the inheritance of many in this
realm, as well of fpiritual as temporal, they be
without pain in the law of the realm; except fuch
recoveries as by the common courfe of the law be
voidable in the law by reafon of fome ufe, or of
fome other fpecial matter: but what pain that is, I
will not temeronfly judge, but commit it to the
goodnefs of our Lord, whofe judgments be very
deep and profound ; nor I will not fully affirm that
they that have lands by fuch recoveries, ought to be
compelled to reftitution ; but this feemeth 0 me
be good counfel, that every man hereafter hold that
is certain, and leave that is uncertain, and that is,
that he keep himfelf from fuch recoveries, and then
he fhall be free from all fcrupuloufnefs of confcience
in that behalf.

Stud. Tt feemeth that in this queftion thou pon-
dereft greatly the faid ftatute of Wefminfer 2. and
that though it be but only a law made by man, that
yet, forafmuch as it is not againft the law of reafon
nor the law of God,*thou thinke(t that it muft be
holden in confcience : and over that, as it {eemeth,
thou art fomewhat in doubt v&hether thofe rccove-f
ries be any bar to the heir in the tail by the law of
the realm, unlefs that he have in value in deed wp-
on the vouchee ; and that thou wilt thereupon take
a refpite, or thou fhew thy full mind therein: and
in like wife thou thinkeft, as I take it, that thofe
recoveries cannot. be brought into a cuftom, but
that the longer that they be fuffered to continue, if
they be not good by the Jaw, the greater is the of-
fence againft Ged.  And therefore thou pondereft
little that cuftom, but yet thou agreeft that it is
good to fpare the multitude of them that be paft,
Jeft a fubverfion of the inheritance of many of this

G realm

-
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realm might follow, and great ftrife and variance
alfo, if they fhould be adnulled for the time paft,
except there be any other {pecial caufe to avoid
them by the law, as thou haft touched in the laft
“reafon : but thou thinkeft that it were good, that
from henceforth fuch recoveries fhould be clearly
prohibited, and pot be fuffered to be had in ufe, as
they have been before; and thou counfelleft all
men therefore to refrain themfelves from {uch reco-
veli=s hereafter.

Doél. Thou takeft well that I have faid, and ac-
cording as I have meant it.

Stud. Now, I pray thee, fith I have heard thy
queftion of thefe recoveries, according to thy defire,
that thou wouldeft anfwer me to fome particular
quefhons concerning tailed lands, whereof thou haft
at this time given us occafion to fpeak.

Doc?. Shew me thefe queftions, and I will thew
thee my mind therein with good-will.

CHAP XXVIIL

§ The firft quefiion of the fludent, concerning
tailed lands,

Stud. Y F a diffeiffor make a gift in tail to Fobn at

Stile, and Fobn at Stile for the redeeming
of the title of the difleifee agreeth with him, that
he fhall have a certain rent out of the fame land to
. him and to his heirs, and for the {urety of the rent
it is devifed that the diffeifee fhall releafe his right
in the Jand, &'c. and that fuch a recovery as we
have fpoken of before fhall be had againft the faid
Fobn at Stile to the ufe of the payment of the faid
rent, and of the former tail : whether ftandeth that
recovery well with confcience or not, as thou

thinkeft ?
. . ' .fjf(:,-
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Do#t. 1 fuppofe it doth, for it is made for the
ftrength and furety of the tail, wiich the dititifee
might have clearly defeated and avoided if he
would : and therefore I think if the faid Fchi of
Stile had granted to the diffeifec only by his deed a
certain rent for releafing of his title, that grant
fhould have bound the heirs in the tail for ever.
And then if the diffeifee for his more furety, will
have fuch a recovery, as before appeareth, it feem-
eth that recovery ftandeth with good confcience.

Stud. It feemeth that thy opinion is right good in
this matter. And alfo it appeareth that with a rea-
fonable caufe fome particular recoveries may ftand
beth with law and conicience to bar a tail.

CHAP XXVIL

€ The fecond queftion of the Rucent, concerning
tailed lands.

IF a tenant in tail fuffer a recovery againft him
of his lands entailed, to the intent that the re-
coverer fhall ftand feifed thereof to the ufe of a cer-
tain woman whom he intendeth' to take to his wife,
for term of life, and after to the ufe of the firlt tail,
and after he marrieth the fame womsn : whether
ftandeth that recovery with confcience, though other
recoveries upon bargains and fales did not ?

Dof2. Tt feemeth yes ; for though the ftatute be,
that they to whom the tenements be fogiven thould
not have power to alien, but that the lands after
their death fhould remain to their iffues, or revert
to the donors if the iffues fail=d; yet if he to whom

" the lands were {o given take a wife, and dieth feifed
without heir of his body, and the denor enter, the
woman fhall recover 2gzinft him the third part, to
hold in the name of her dowry for terin of her life,

G2 though
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though the tail be determined. And the fame law
is of tenant by the courtefy, that is to fay, of him
that happeneth to marry one that is an inheritrix of
the land entailed, and they have iffue; the wife di--
eth, and the iffue dieth ; he fhall have the lands for
term of his life as tenant by the courtefy, notwith-
ftanding the words of the ftatute, which fay, that
after the death of the tenant in tail without iffue, the
lands fhall reverc to the doner: and I think the
caufe is, becaufe the intent of the ftatute fhall not
be taken, that it intended to putaway fuch titles as
the law fhould give by reafon of the tail. And fo
it feemeth that a like intent of the ftatute fhall be
fo taken {or jointures, for elfe the ftatute might be
fometime a letting of matrimony, and itis not like
that the ftatute intended fo. And therefore it feem-
eth, that by the only deed of the tenant in tail a join-
ture may be made by the intent of the ftatute,
though the words of the ftatute ferve not exprefly
for it; for many times the intent of the letter fhall
be taken, and not the bare letter : as it appeareth
. in the fame ftatute, where it is faid, that he to whom
the lands be given fhall have no power to alien; yet
the fame ftatute is conftrued, that neither he nor
the heirs of his body fhall have no power to alien:
and fo methinketh that fuch an intent fhall be taken
here for faving of jointures, '
Stud. Truth it is, that fometime the intent of 3 .
ftatute thall be taken farther than the exprefs letter
retcheth 3 but yet there may no intent be taken
againft the exprefs words of the ffatute, for that
fhould be rather an interpretation of the ftatute,
than an expofition : and it cannot be reafonably
taken, but thut the intent of the makers of the faid
ftutute wes, that the Jand fhould remain continually
" 1n the heirs of the tail, as long as the tail endureth;
aind there can no jointure be made neither by deed
. nor
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nor by recovery, but that the tail muft thereby be
difcontinued. And therefore this cafe of jointure
is not like to the faid cafes of tenant in dower, or
tenant by the courteéfy. For the title of dowty and
of tenancy by the courtefy groweth moft fpecially
by the continuance of the poffeffion in the heirs of
the tail, but it is not. {o of jointures : and therefore
by the only deed of the tenant in the tail there may
no jointures be lawfully made againft the exprefs
words of the ftatute. And if there be any made
by way of recovery, then it feemeth that it muft be
put under the fame rule as other recoveries muft be
of lands entailed. '

CH A P. XXIX.

§ The third queftion of the fludent; concerring
tailed lands.

F ob#t at Noke, being féifed of land in fee, of
1 his meer motion makes a feoffment of certain
lands to the intent that the feoffees fhall thereof
make a gift to the faid Fobn at Noke, to have to him
and to the heirs of his body, and they make the gift
according ; and after the faid Fobn a2 Noke falleth .
into debt, wherefore he is taken and put in prifon;
and thereupon for payment of his debts he felleth
the fame land, and for furety of the buyer he fuf-
fereth a recovery to be had againft him in fuch a
manner as before appeareth : whether ftanhdeth that
recovery with con{cience or not ?

Doét. T would here make a little digreffion to atk
thee another queftion, or that I make anfwer ta
thine ; that is to fay, to fecl thy mind how the law
by the which the body of the debtor fhall be taken
‘and caft into prifon, there to remain till he have
paid the debt, may ftand with confcience, {pecialiy

* G 3 if
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if he have nothing to pay it with s for as it feemeth
if he will relinquifh his goods, which in fome laws
~ is called in Latin, Cedere bonis, that he fhall not be
imprifoned ; and that is to be underftood moft {pe-
cially, if he be fallen into poverty, and not through
his own default. .

Stud. There is no law in the realm that the de-
fendant may in any cafe Cedere, bonis, and, as me
feemeth, if there were fuch a law, it thould not be
‘indifferent ; -for as to the knowledge of him that
.the money is owing to, the debtor might Cedere bo-
#is, that'is to fay, relinquith his goods, and yet re-
-tain to himfelf fecretly great riches. And therefore
that law in fuch cafe feemeth more indifferent and
rightecus, that committeth fuch a debtor to the
confcience of the plaintiff to whom the money is
owing, than the committing him to the confcience
of him that is the debtor; for in the debtor forne
default may be affigned ; but in him to whom the
- money is owing may be afligned no default.

Doéi. But if he to whorn the debt is owing know-
+eth that the debtor hath nothingto pay thedebt with,
and that he is fallen into poverty by fome cafualty,
and not through his own default ; doth the law of
England hold that he may with good confcience keep
the debtor flill in prifon till he be paid?

" Stud. Nay verily, but it thinketh more reafonable
to appoint the liberty and the judgment of confci-
ence in that cafe to the debtee than to the debtor,

_ for the caufe before rehearfed. And then the deb-
“tee, if he knew the truth, is (as thou haft 1aid)
bound in confcience to let him go at liberty, though
he be not compellable thereto by the law. And
therefore, admitting it for this time, that the law of
England in this point is good- and juft, 1 pray thee
that tirou wilt make an{wer to my queftion,

Dos.
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Doc. T will with good-will : and therefore, as
the feemeth, forafimuch as it appeareth that the faid
gift was made of the mere liberty and free-will of
the faid Fobn at_Noke, and without any recom-
pence, that therefore it cannot be otherwife taken,
but that the intent of the faid Fobn at Noke, ag well
at the time of the faid fcoﬁ'ment, as at the time that
he received again the faid gift in the tail, was, that
if he happened afterwards to fall into poverty, that
he might alien the faid land to relieve him with :
for how may it be thought thata man will fo much
ponder the wealth of his heir, that he will forget
himfelf > And {6 it feerneth, that not only the faid
recovery ftandeth with confcxence, but alfo if he
had made only, a feoffment of the land, the feoff-
ment thould be in confciente a good bar of the
tail : but if the faid feoffment and gift had been
thade in confideration of any recompence of mo-
ney, or for any matrimony, or fuch other, then the
feoffment of the faid Fobn at Noke thould not bind
his heir, and if he then fuffered any recovery there-
of, then the recovery fhould be of like effet as other
recoveries whereof we have treated before, and that
which I faid, it was good to favour rather for their
niultitude, than for the confcience. And the fame
liw is, that if the fon and the heir of the faid Fobn
at Noke, in cafe that the faid gift was made with-
out recompence, alien the land for poverty after the
death of his father; the recovery bindeth not but as
other recoveries do. For it cannot be thought that
the intent of the father was, that any of his heirs in
tail thould for any neceflity difherit all other heirs
in tail that fhould come after him, but for hlmielf
methinketh, it is reafonable to judge in fuch man-"
ner as I have faid before.
Stud. And though the intent of the faid 7054 at
Noke, when he made the faid feoffment, and whea
G 4 -he
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he took again the faid gift in tail, were, that if he
fell in need, that he might alien: yet I fuppofe
that he may not alien, though percafe for the more
furety he declared his intent to be fuch upon the
livery of feifin: for that intent was contrary to the
gift that he freely took upon hin1; and when any
intent or condition is declared or referved againft
the ftate that any man maketh or excepteth, then
fuch an intent or eondition is veid by the law, as
by a cafe that hereafter followeth will appear: that
is to fay, If a man make a feoffment in fee, upon
condition that the feoffee fhall not alien to any man,

that condition is void ; for it is incident to every

ftate of the fee-fimple, that he that is {o feiled may

alien.  And like as in a fee-fimplethere is incident

a power to alien, fo in a ftate-tail, there is a fecret

intent underftood in the gift, that no alienation fhalt

be made. And therefore though the intent of the

faid Fobn at Noke were, that if he fell into poverty,

that he might fell, and though he at the taking of"
the gift openly declared his intent to be fo : yet the

intent fhould be void by the law, as me feeémeth 5

and if it be void by the law, it is alfo void in con-

fcience ; and fo the faid recovery muft be taken in

this cafe to be of the fame effet as recoveries of

other lands entailed be, and in no other manner.

 CHAP. XXX
§ The fourth queflion of the fudent, concerning

recoveries gf imberitances entailed,

Stud. Y F an annuity be granted to a man, to have
and’to perceive to the grantee, and to the

heirs of his body, of the coffers of his grantor, and
after the grantee fuffereth a recovery againft him in
a writ of Euntry by the name of a reat in Dale of a
like
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like fum as the annuity is of, with vouchers and
judgment, after the common courfe,” and both par-
ties intend that the annuity fhall be recoveret :
whether fhall the recovery bind the heir in tail of
his annuity ?

Dog. What if it were a rent going out of landy
of what effect thould the recovery be then ?

Stud. Tt fhould be then of like effect as if it were
of land.

Do&2, And fo it feemeth to be of this annuity;
for, as me thinketh, a rent and annuity be of one
effect ; for the one of them fhall be paid in ready
money, as the other fhall,

Stud. Truth. and yet there be many great diver-
fities betwixt them in the law.

Dos. 1 pray you Ihew me fome of thefe diver-
fities.

Stud, Part 1 thall fhew thee, but I wot not whe-
ther I can fhew thee all. But firft thou fhalt un.
derftand, that one diverfity is this : Every rent, be
it rent-fervice, rent-charge, or rent-feck, is going
out of land, but chargeth only the perfon, that is
to fay, the grantor, or his heirs that have affets by
difcent, or the houfe, if it be granted by a houfe of
religion to perceive of their coffers. Alfo of an
annuity there lieth no action, but only a writ of
Annuity, aoami’c the grantor, his heirs or fucceflors:
and that a writ of Anmzz{y lieth never againft the
pernor, but only againft the grantor or “his heirs.
But of a rent the fame action 1 may lie as doth of
land, as the cafe requireth: and it lieth fometime
of rent againtt the pernor of the rent, that is to fay,
againft him that taketh the rent wrongfully, ‘and
fometime againft neither, as of a rent-fervice Affifz
may lie for the lord againft the mefne and the dif-
feifor, or fometime againft the mefne only, if he
did alfo the diflkiin. Alfo an annuity is never taken

for
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for afféts, becaufe it is no frechold in the law, ne it
fhall not be put in execution upon a ftatute-mer-
chant, ftatute-ftaple, ne Llegiz, as a rent may. And
becaufe the faid writ of Eutry lay not in this cafe of
* this annuity, and that it cannot be intended in the
law to be the “fame annuity, though it be of like -
fum with the anauity, ne though the parties affented
and meant to have the fame annuity recovered by
the faid writ of Eutry; therefore the faid recovery
is void in law and confcience. But if fuch a reco-
very be had of rent with the voucher over, then it
thall be taken to be of like effe as recoveries of
lands be, in fuch manner as we have treated of be=

fore. -

CHAP XXXIL

q The _/iﬁ/a gueftion of the fludent, concerning
tailed lands. .

[ F lands be given to a man and to his wife, in

the name of her jointure, by the father of the
hufband, to have and to hold to them, and to the
‘heirs of their two badies begotten, and after they
have iflue, and the hufband dieth, and the wife
alieneth the land; and againit the ftatute of 11 H. 7.
fuffereth a recovery thereof to be had againft her, to
the ufe of the buyer, and after her fon and heir ap-
parent, that is heir to the tail, releafeth to the reco-
verers by fine, and dieth, having a brother alive,
and after the mother dleth who hath right to the
land, the buyer, or the brother of him that releaf-
eth?

Dogl. What is thine opinion therein ? I pray thee
thew me.

Stud. Me feemeth that the buyer hath right ; for
by the faid ftatute made in the 11th year of H. 7.

among other things it is enacted, that if any woman
which
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which hath lands of the gift-of her hufband, or of
the gift of any of the anceftors of the hufband, fuf-
fer any recovery thereof againft her by covin, that
then fuch recovery fhall be void, and that it thall be
lawful to him that fhould have the land after the
death of the woman to enter, and it to hold asin
his firft right : provided alway that that ftatute thall
not extend where he that thould have the land after
the death of the woman is agreeable to any fuch
alienation or recovery, fo that the agreement be of
records And forafmuch as the heir in this cafe a-
greed to the faid recovery and fine, which is ene of
the higheft records in the law, it {feemeth that the
buyer hath right againft that heir that agreed, and
againft all that fhall be heir of the tail; and that
not only by the faid recovery, but alfo by the faid
ftatute, whereby the faid recovery with affent of che
heir is affirmed.

Dos. Though the buyer in this cafe have right
during the life of the heir that releafed, yet neverthe-
lefs after his death his heir, as it feemeth, may law-
fully enter : for the agreement whereof the ftatute
fpeaketh, muft, as 1 fuppofe, either be had before
the recovery, or elfe at the time of the recovery.
For if a title by reafon of the faid ftatute be once
devolute to the heir in the tail, then the right, as me-
feemeth, cannot be extinét, nor put away by the
only fine of the heir, no more than if he had died,
and the next heir to him. had releafed to the
buyer by fine, in which cafe the releafe could not
extinét the right of the title, nor the right of entry
that is given by the ftatute ; and fo, as me feemeth,
his next heir may therefore enter.

Stud. AsT perceive, all thy doubt is in this cafe,
becaufe the aflent of the heir was after the recovery;
for if it had been, at the time of the recovery, as if
the heir had been vouched to warrant in the fame

reco-
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recovery, and he had entered, and thereupon the
judgment had been given, thou agreeft well, that
the recovery fhould have avoided the tail for ever.

Dofz. That is true, for itis in exprefs words of
the ftatute ; but when the affent is after the reco-
very, then methinketh it is not fo, ne that the right
of the firft tail, which was revived by the faid fta:
tute, fhall not be extinét by his fine; no more thah
it thall in other tail.

Stud. 1 will be advifed upon thy opinion in this
matter 3 but yet one thing would I move farther
upon this ftatute, and that is this: Some fay, that
by this ftatute all other recoveries that have been
had over befide thefe recoveries of jointures be afz
firmed : for they fay, that fith the parliament, at
the making of this ftatute, knew well that many
other recoveries were then ufed and had to defeat
tails, that it was like that they would fo continue;

which neverthelefs the parliament did not prohibit
" for the time to come, as it did the faid recoveries
of jointures; that it is therefore to fuppofe, that
they thought that they fhould ftand with law and
confcience : but becaufe jointures were made rather
for the faving of the inheritance of the hufband than
to deftroy the inheritance, they fay that the parlia-
ment thought and adjudged the alienations and re-
coveries of fuch jointures to be againft the law and
confcience, and not the alienations of other lands
entailed ; for if they had, they fay that the parlia-
ment would have avoided recoveries of tailed lands
generally, as well as it did of recoveries of jointures.

Doi?. As to that opinion I will anfwer thee thus
for this time : That though that the makers of the
faid ftatute ‘only put away recoveries of jointures;
and not other recoveries ; that yet it cannot be takes
therefore that their intent was that the other reco-
veries fhould ftand good and perfeét ; for they fpake

then
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then only of jointures, becaufe there was no com-
plaint made in the parliament at that time but a-
gainft recoveries had of jointures, and therefore it
{eemeth that they intended nothing concerning other
recoveries, but that they fhould be of the fame ef-
fect as they were before, and no otherwife. And
that will appear more plainly thus: Though the
makers of the faid ftatute intended to put away and
annul fuch recoveries, as fhould be made of join-
tures after a certain day limited in the ftatute, that
yet they intended not to avoid ne affirm fuch reco-
veries of jointures as were paffed before that time
“and if they intended not to avoid ne affirm the re-
coveries had of jointures before that time, then how
can it be taken that they intended to put away or
affirm other recoveries that were paffed before that
time, and not of jointures, that would not affirm,
ne put away recoveries pafled of jointures before
that time ? And fo, as it feemeth, they intended to.
fpare the multitude of them that were pafled of
both, and not to comfort any to take them after
that time.
Stud. 1 am content thy opinion ftand for this
time, and I will afk thee another queftion.

CH AP XXXIIL

8§ The fixth queftion of the fudent, concerning
' tailed lands, .

T tenant in tail be difleifed, and die, and an an-

ceftor collateral to the heir in tail releafe with a

warranty, and die, and the warranty defcéndeth

upon the heir in the tail ; whether is he thereby
barred in confcience, as he is in the law ?

Do&. Becaufe your principal intent at this time

is to {peak of recoveries, and not of warranties, and

alfo
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alfo becaufe it hath been of long time taken for a
principal maxim of the law, that it fhould be a bar
to the heirs as well that claim by a fee-fimple as by
ftate-tail, and for that alfo that it was not put away
by the faid ftat. of Wefim. z. which ordained the
tail ; I will not at this time make thee an anfwer
therein, but will take a refpite to be advifed.

Stud. Then, I pray thee, yet, or we depart, thew
me what was the moft principal caufe that moved
thee to move this queftion.of recoveries had of tail-
ed lands,

Doéz, This moved me thereto : I have perceived
many times that there be many and divers opinions
of thefe recoveries, whether they ftand with confci-
ence or not, and that it is to doubt that many per-
fons run into offence of confcience thereby ; and
therefore I thought to feel thy mind in them, whe-
ther I could perceive that it were clear that they
ferved to break the tail in law and confcience, or
that it were clearly againft confcience fo to break
the tail, or that it were a matter in-doubt : and if it
appeared a matter in doubt, or that it appeared that
the matter were ufed clearly againft confcience,
then I thought to do fomewhat to make the matter
appear as it is, to the intent that they that have the
rule and charge aver the people, as well the {piri-
tual men as temporal men, fhould the rather endea-
vour them to fee it reformed, for the common-
wealth of the people, as well in body as in foul.
For when any thing is ufed to the difpleafure of
God, it. hurteth not only the body, but alfo the
foul: and temporal rulers have not only cure of the
bodies, but alto of the fouls, and fhall anfwer for
ther if they perifh in their default.  And becaufe
it feemeth by the more apparent reafon that the
tails be not broken, ne fully avoided, by the faid
s~coveries, and that yet neverthelefs the great mul-

\ titude
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titude of them that be paffed is right much to be
pondered : therefore it were very.good to pro-
hibit them for time to come, to put away fuch am-
biguities and doubts as arife now by occafion of the
faid recoveries ; ; and fo they be put as fhares to de-
ceive the people, and fo will they be as long as they
be fuffered to continue. And methmketh verily
that it were therefore right expedient, that tailed
lands fhould from henceforth either be made fo
ftrong in the law that the tail thould not be broken
by recovery, fine with proclamation, collateral war-
ranty, nor otherwife; or elfe that all tails fhould
" be made fee-fimple, {o that every man that lift to
fell his land, may fell it by his bare feoffment, and
without any fcruple or grudge of confcience: and
then there fhould not be {o great expences in the
law, nor fo great variance among the people, ne yet
fo great offence of confcience as there 1s now in
many perfons.

'Stud. Verily methinketh that thy epinion is right .
good and charitable in this behalf, and that the
rulers be bound in confcience to look upon it, to
fee it reformed and brought into good order. And
verily, by that thou haft faid therein, thou haft
brought me into remembrance, that there be divers
like fnares concerning {piritual ‘matters fuffered a-
mong the people, whereby I doubt that many Ipiri-
tual rulers be in great offence againft God. As it
is of the point that fpiritual men have {poke fo
much of, that priefts fhould not be put to anfwer
before laymen, fpecially of felonies and murders ;
and of the ftatute of 45 E. 3. cap. 3. where it ie
faid, that a prohibition fhall lie where a man is fued
in the {piritual court for tithe of wood that is above
the age of twenty years, by the name of Sykva cedua,
as it was done before ; and they have in open fer-
mons, and in divers other open communications and

coun-
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counfels, caufed it to be openly notified and known,
that they fhould be all accurfed that put priefts ta
anfwer, or that maintain the faid eftatute, or any
other like to it. And after, when they have right
well perceived that, notwithftanding all that they
have done therein, it hath been ufed in the fame
points through all the realm in like manner as it
was before, then they have fat ftill and let the mat-
ter pafs ; and fo when they have brought many
perfons in great danger, but moft {pecially them
that have given credence to their faying, and yet by
reafon of the old cuftom have done as they did be-
fore, then there they left them. But verily it is ta
fear, that there is to themfelves right great offence
thereby, that is to fay, to fee fo mapy in fo great
danger as they fay they be, and to do no more to
bring them out of it, than they have done for it.
If it be true, as they fay, they ought to flick to it
-with effect in all charity, till it were reformed : and
if be not as they fay, then they have caufed many
to offend that have given credence to them, and
yet contrary to their own confcience do as they did
before, and that percafe fhould not have offended if
fuch fayings had not been. And fo it feemeth that
they have in thefe matters done either too much or
too little, ‘

And I befeech Almighty Ged, that fome good
man may fo call upon 2ll thefe matters that we
have now eommuned of, {o that they that be in au-
thority may fomewhat ponder them, and to order
them in fuch manner, that offence of confcience
grow not fo lightly thereby hereafter as it hath done
in times paft. Andverily he that on the crofs knew
the price of man’s foul, will hereafter afk a right
ftrait accompt of rulers for every foul that is under
them, and thatfhall perith through their default.

I Thus
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. Thus have I'fhewed unto thee, in this little dia-
logue, how the law of England is grounded upon
the law of reafon, the law of God, the general cuftoms
of the realm, 4nd upon certain principles that be
called maxims, upon the particular cuftoms ufed in
divers cities and countries, and upon flasutes which
have been. made in divers parliaments by our fove-
reign lord the king, and his progenitors, and by the
lords fpiritual and temporal, and all the commons
of the realm. And I have alfo thewed thee in the
gth chapter of this book, under what manner the
faid general cuftoms and maxims of the law may
be proved and affirmed, if they were denied : and di-
vers other things be contained in this prefent dia-
logue, which will appear in the table that is in the
latter end in the book, as to the readers will appear.
And in the end of the faid dialogue I have at thy
defire fhewed thee my conceit concerning recoveries
of tailed lands, and thou haft upon the faid recove-
ries fhewed me thine opinion. And I befeech our
Lord fet them fhortly in a good clear way : for
furely it will be right expedient for the well-ordering
of confcience in many perfons, that they be {fo. And
thus the God of peace and love be alway with us.
Amen.

Here endeth the firft dialogue in Englith, with new
additions, betwixt a dofior of divirity and a [fu-
dent in the laws of England. 4nd isereafter fol-
loweth the fecond,

H THE
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THE SECOND

DIALOGUE.

The PROLOGUE'
8N the beginning of this dialogue the doéior

 anfwereth to certain queflions, which the fu-
deiit made to the docbor before the making of bis
cialogue concerning the laws of England and
confcience, as appeareth in @ dialogue made be-
tween them in Latin the twenty-fourth chapter.
Arnd be anfwereth alfo divers other queftions, that
the ﬁadem‘ maketh to bim in bis dialogue, of the
law of England and confcience. And in divers
other chapters of this prefent dialogue is touched
Shortly, bow the laws of England are to be 0b-
Jerved and kept in this realm, as to temporal things.
as well in law as in confience, before any other
lows.  Andin Jome of the chapters thereof is alfo
touched, that [piritial judges in divers cafes be
bownd o give t/aeir Judgments according to the
king's law. And in the latter end of the book the
doétor moveth divers cafes concerning the laws of
England, wherein be doubteth how they may fland .
with confeience 5 whereupon the fudent maketh
anfwer 1n fich manner as to the reader will ap-

pear.
1 The
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Fhe Introdution.
S#ud XN the latter'end of our firk dialoguc

in Latin, 1 put divers cafes grounded
upon the laws of England wherein I doubted,
and yet do, what is to be holden therein in con-
feience. But forafmuch as ‘the time was then
far paft, I thewed thee that I would not defire
thee to make anfwer to them forthwith at that
time, but at fome better leifure ; whereunto thou
faldﬂ: thou wouldeft not only fhew thine opi-
nion in thefe cafes, but alfo in {ach other cafes
as I would put. Wherefore pray thee now (for-
afmuch as methinketh thou haft good leiture)
that thou wilt fhew me thine opinion therein.
Doét. 1 will with good-will accompllfh thy
defire : but I would that when I am in doubt
what the law of this realm is in fuch cafes as
thou fhalt put, that thou wilt fhew me what
the Jaw is therein; for though I have by occa-
fion of our firft dialogue in Lasizn learned many
things of the laws of this realm which I knew
not before, yet neverthelefs, there be many more
things that 1 am yet ignorant in, and that per-
adventure in thefe felf cafes that thou haft put,
and intendeft hereafter to put: and, as 1{aid in
the firft dialogue in Latin the twentieth chap-
“ter, to fearch confcience upon any cafe of the
faw it is in vain, but where the law in the fame
cafe isperfeGly known.
H 2 Stud,
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Stud. 1 will with good-will do as thou fay-
eft, and Iintend to put divers of the fame que-
f’uons that be in the laft chapter of the faid dia-
logue in Latin, and {ometime T intend to alter
fome of them, and add fome new queftions to
them as I fhall be moft in doubt: of.

Doét. 1 pray thee do as thou fayeft, and I
fhall with good-will either make anfwer to them
forthwith as well as I can, or fhall take longer
refpite to be advifed, or elfe peradventvre agree-
to thine opinion therem as 1 fhall fee caufe. But
firft, I would gladly know the caufe why thou
haft begun this dialogue in the Engli/k tongue,
and not in the Lafiz tongue, as the firft cafes
that thou defiredft to know mine opinion in,
be ; or in French, as the {fubftance of the law.

Stud. The caufe is this. It is right neceflary
to all men in this realm, both fpiritual and tem-
poral, forthe good ordenng of their confcience,
to know many things of the law of Englamf
that they be ignorant in. And though it had
been more pleafant to them that be learned in
the Latin tongue, to have had it in Lasin rather
than in Englifb: yet neverthelefs, forafmuch as
many can read Engli(h that underftand no La-
tin, and fome that cannot read Englifb, by hear-
ing it read, may learn divers things by it, that
they fhould not have learned if it were in La~
¢in ; therefore, for the profit of the multitude,
it is put into the Englifbtongue rather than into
the Latin or French tongue. For if it had been
in French, few fhould have underftood it but
they that be learned i in the law, and they have

leaft
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leaft need of it ; forafmuch as they know the
law in the fame cafes without it, and can better
declare what confcience will thereapon than
they that know not the law nothing at all. To
them therefore that be not learned in the law of
the realm this treatife is {pecially made: for thou
knoweft well by fuch ftudies thou haft taken to
{ome knowledge of the law of the realm, that
is to them moft expedient,

Doét. 1t is true that thou fayeft,and therefore
I pray thee now proceed to thy queftions.

Hg " CHAP
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CHAP 1,
€ The firft queflion of the fudent.

Stud. Y F tenant in tail after poffibility of iffue exs

] tin&t do wafte, whether doth he thereby
offend in confcience, though he be not punifhable
of wafte by the law ?

Doét. Is the law clear, that he is not punithable
for the wafte ? i

Stud. Yes verily.

Dofl. And what is the law of tenantsfor term of
life, or for term of years, if they do wafte ?

Stud. They be punifhable of wafte by the ftatutes,
and fhall yield treble damages : but at the Common
law before the ftatute they were not punifhable.

Doz, But whether thinkeft thou that before the
ftatute they might have done wafte with confcience,
becaufe they were not punifhable by the law ?

Stud. 1 think not, for, as I take it, the doing of
wafte of fuch particular tenant for term of life, for
term of years, or of tenants in dower, or by the
courtefy, is prohibited by the law of reafon ; for it
feemeth of reafon, that when fuch leafes be made, or
that fuch titles in dower, or by the courtefy be given
by the law, that there is only given unto them the
annual profits of the land, and not the houfes and
trees, and the gravel to dig and carry away, where-
by the whole profit of them in the reverfion thould
be taken away for ever. And therefore at the Com-
mon law, for wafte done by tenant in dower, or te-
nant by the courtefy, there was punifhment ordain-
ed by the law by a prohibition of wafte, whereby
, they thould have yielded damages to the value of
the wafte. But againft tenant for term of life, or
for term of years, lay no fuch prohibition, for there

was
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was no maxim in the law therein againft them, as
there was againft the other, And]l [ think the caufe
was, forafmuch as it was judged a folly in the leflor
that made fuch a leafe for term of life, or for term
of years, that at the time of the leafe he did not pro-
hibit them, they thould not do wafte; and fith he
did not provide remedy to himfelf, the law would
none provide. Butyet I think not that the intent of
the law was, that they might lawfully and with good
confcience do wafte ; but againft tenants in dower,

and by the courtefy, the law provided remedy, for
they had their title by the law.

Dogg. And verily methinketh that this tenant in
tail, as to the doing of wafte, fhould be like to a
tenant for term of life; for he thall have the land no .
longer than for term of his life, no more than a te-
nant for term of life fhall; and the wafte of this te-
nant is as great hurt to him in the reverfion, or the
remainder, as is the wafte of a tenant for term of
life 3 and if he alien, the donor thall enter for the
forfeiture, as he fhall upon the alienation of a tenant
for term of life; and if he make default in a Pre-
cipe quod reddat, the donor fhall be received as he
fhall be upon the default of a tenant far term of life;
and therefore methinketh he fhall alfo be punifhable
of wafte, as tenant for term of life fhall.

Stud. If he alien, the donor fhall enter, as thou
fayeft, becaufe the alienation is to his difherit-
ance, and therefore it is a forfeiture of his eftate :
and that is by an ancient maxim of the law, that
giveth that forfeiture in the felf cafe: and if he
make default in a Precipe guod reddat, he in the re-
verfion, as thou fayeft, fhall be recewcd but that
is by the ftatute of W#efiminjter 2. for at the Com-
mon law there was no fuch refceit. And as for the
{tatute that giveth the action of wafte againft a te-’
nant for term of life, and for term of ycurs, it is a’

v H 4 ftatute
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Atatute penal, and fhall not be taken by equity: and
{o thereis no remedy given againft him, neither by
Common law nor by ftatute, as there is againft te-
nant for term of life, and therefore he is unpunifh-
able of wafte by the law.

‘Doé?. And though he be unpunifhable of wafte
by the law, yet neverthelefs methinketh he may not
by con{cience do that that fhall be hurtful to-the in-
heritance after his time, fith he hath the land but
for term of his life, no more than a tenant for term
of life may, for then he fthould do as he would not
be done unto. For thou agreeft thyfelf, that though
a tenant for term of life was not punithable of wafte
before the ftatute, that yet the law judged not that
he might rightfully and with good confcience do
wafte. And therefore at this day, if a feoffment
be made to the ufe of aman for term of life, though
‘there lie no ation againft him for wafte, yet he of—
fendeth in confcience if he do wafte, as tenant for
term of life did afore the ﬁatute, when no remedy
lay againft him by the law.

-Stud. That is true ; but there is great diverfity
between this tenant and a tegant for term of life:
for this tenant hath good authority by the donor to
do waﬂ:e, and {o hath not the tenant for term of life,
2s it is faid before ; for the eftate of a tenant in tail
after poffibility of iffue extinét is in this manner ;

when lands be given to a man and to his wife, and
to the heirs of their two bodies begotten, and after
the one of them dieth without heirs of their bodies
begotten, then he or the that overliveth is called
tenant in tail after poffibility of iffue extint, be-
caufe there can never by no pofﬁblllty be any heir
that may inherit by force of the gift. And thus it
appeareth that the donees at the time of the gift re-
ceived of the donor an eftate of inheritance, which
by poffibility might have continued for ever; Whe;e-
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by they had power to cut down trees, and to doall
things that is wafte, as tenant in fee-fimble might.

And that authority was as ftrong in the law, as if
the leffor that maketh a leafe for term of life fay by
exprefs words in the leafe, that the leffee fhall not
be punithable of wafte. And therefore if the donor
in this cafe had granted to the donees that they
fhould not be punifhable of wafte, that grant had
been void, becaufe it was included in the gift be-
fore, as it fhould be upon a gift in fee-fimple. And
fo forafmuch as by the firft gnft, and by the livery
of feifin made upon the fame, the donees had au-
thority by the donor to do wafte; therefore though
that one of tho’z donees be now dead without 1[Tue,
o that it is certain that after the death of the other

the land fhall revert to the donor; yet the authority
that they had by the donor to do wafte continueth as
long as the gift, and the livery of feifin made upon
the fame contmueth And 1 take this to be the
reafon why he fhall not have in aid, as tenant for
term of life thall, thatis to fay, for ‘that he cannot
atk help of that maxim, whereby it is ordained that
a tenant for term of life fhall have in aid: for he
cannot fay but that he took a greater eftate by the
hvery of feifin that was made to him, which yet con-
tinueth, than for term of life: and fo T think him

not bound to make any reftitution to him in the re-
verfionin this cafe for the wafte. ’

Deét. 1s thy mind only to prove that this tenant
is not bound to make reftitution to him in the re-
verfion for the wafte ? Or that thou thinkeft that he
may with clear confcience do all manner of wafte? -

Stud. 1 intend to prove no more but that he is
not bound to- make reftitution to him in the re-
yerﬁon

Dot. Then T will right well agree to thine opi-
nicn, for the reafon that thou haft made : but if thy
' ' minc
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mind had been to have proved that he might with
clear confcience have done all manner of wafte, I
would have thought the contrary thereto, and that
the tenant in fee-fimple may not do all manner of
wafte and deftruction with confcience, as to pull
down houfes, and make paftures of cities and towns,
or to do fuch other acts which be againft the com-
monwealth. And therefore fome will fay, that te-
nant in fee-fimple may not with confcience deftroy
his woods and coal-pits, whereby a whole country
for their money have had fuel ; and yet though he
do fo, he is not bound by confcienge to make refti-
tution to no perfon in certain. But now I pray
thee, ere thou proceed to the fecond cafe, that thoy
wilt fomewhat thew me what thou meaneft, when
thou fayeft, ‘at the Common law it was thus or
thus. I underftand not fully what thou meaneft by
“that term, a¢ the Common law.

Styd. I thall with good-will fhew thee what I
mean thereby.. ‘

CHAP II

€ What is meant by this term, when it is fuia
thus it was at the Common law,

HE Common law is taken three manner of
ways. Firff, it is taken as the law of this
realm of England, diffevered from all other laws.
And under this manner taken it is oftentimes argu-
ed in the laws of England, what matters ought of
right to be determined by the Common law, and
what by the admiral’s court, or by the {piritual
court : and alfo if an obligation bear date out of
the realm, as in Spain, France, or {uch other, it is
faid in the law, and truth it is, that they be not
pleadable at the Common law. Secondly, the Com-
I mon
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mon law is taken as the king’s courts, of his Bench,
or of the Common Place : and it is fo taken when a
plea is removed out of antient demefne, for that the
land is frank-fee, and pleadable at the Common law,
that is to fay, in the king’s court, and not in antient
demefne. And under this manner taken, it is often-
times pleaded alfo in bafe courts, as in Courts-
Barons, the County, and the court of Piepowders,
and fuch other, this matter or that, &¢. ought not
to be determined in that court, but at the Common
Jaw, that is to fay, in the king’s courts, &Fc. Third-
by, by the Common law is underftood fuch things as
were law before ftatute made in that point that is in
queftion; fo that that point was holden for law by
the general or particular cuftoms and maxims of
the realm, or by the law of reafon, and the law of
God, no other law added to them by ftatute, nor
otherwife, as is the cafe before rehearfed in the firfk
chapter, where it is faid, that ar the Common-law,
tenant by the courtefy and tenantin dower were pu-
pithable of wafte, that is to fay, that, before an
ftatute of wafte made, they were punifhable of wafte
by the grounds and magims of the law ufed before
the ftatute made in that point. But tenant for term
of life, ne for term of years, were not punithable by
the faid grounds and maxims, till by the ftatute re-
medy was given againft them ; and therefore it is
faid, that at the Common law they were not punifh-
able of wafte.

Doét. 1 pray thee now proceed unto the fecond
queftion.

CHAP I
€ The fecond queftion of the fludent.

Stud. YF a man be outlawed, and never had know-
ledge of the fuit, whether may the king
take
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take all his goods and retain them in-confcience, as
he may by the law ?

- Doét. What is the reafon why they be forfejted
by the law in that cafe? '

Stud. The very reafon is, for that it is an old
cuftom, and an old maxim in the law, that he that
is outlawed fhall forfeit his goods to the king : and

the caufe why that maxim began was this:» When
" aman had done a trefpafs to another, or’ another
offence wherefore procefs of utlawry lay, and he
that the offence was done to had taken an action
againft him according to the law, if he had abfent-
ed himfelf, and had no lands, there had been no res
medy againft him : for, after the law of Englond,
no man fhall be condemned witheut anfwer, or that
he appeat and will not anfwer, except it be by rea-
fon of any ftatute. Therefore, for the punithment
of fuch offenders as will not appear to make an-
{wer, and to be juftified in the king’s courts, hath
been ufed, without time of mind, that an attach-
ment in that cafe fhould be direted againft him
returnable in the King’s Bench or the Common Place:
and if it were returned thereupon, that he had
nought whereby he might be attached, that then
fhould go forth a Capias to take his perfon, and af-
ter an Alias Capias, and then a Pluries : and if it
were returned upon every of the faid Capias, that he
could not be found, and he appeared not, then
fhould an Ewigent be direted againft him, which
thould have fo long a day of return, that five coun-
ties might be holden before the return thereof, and
in every of the faid five counties the defendant to
to be folemnly called, and if he appeareth not,
then, for his contumacy and difobedience of the
law, the coroners to give judgment that he fhall
be outlawed, whereby he fhall forfeit his goods to
the king, and leefe divers other advantages in1 the

aw;
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law, that needeth not here to be rememhered now.
And fo becaufe he was in this cafe called according
to the law, and appeared not, it feemeth that the
king hath good title to the goods both in law and
confcience.

Doéz. If he had knowledge of the fuit in very
deed, i1 feemeth the king hath good title in confci-
ence, as thou fayeft. But if he had no knowledge
thereof, it feemeth not fo ; for the default that is
adjudged in him (as appeareth by thine own reafon)
is his contumacy and difobedience of the law, and
if he were ignorant of the fuit, then there can be
affigned to him no difobedience, for a difobedience
implieth a knowledge of that he fhould have obey-
ed unto.

Stud. It feemeth in this cafe that he fhould be
compelled to take knowledge of the fuit at his peril:
for fith he hath attempted to offend the law, it {feem-
eth reafon that he fhall be compelled to.take heed
what the law will do againft him for it; and not
only that, but that he fhould rather offer amends
for his trefpafs, than totarry till he were fued for it.
And fo it feemeth the ignorance of the fuit is of his
own default, fpecially fith in the law is fet fuch or-
der that every man may know, if he will, what fuit
is taken againft him, and may fee the records there-
of when he will: and {o it feemeth that neither the
party nor the law be not bounden to give him no
knowledge therein. And over this I would fome-
what move farther in this matter thus : that though
that action were untrue, and the defendant not guil-
ty, that yet the goods be forfeited to the ng, for
his not appearance, in law, and alfo in confcience,
and that for this caufe : the king, as fovereign and
head of the law, is bounden of juftice to grant fuch
writs, and fuch procefles, as be appointed in the law
to every perfon that will complain, be his furmifc

true
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true or falfe ; and thereupon the king (of juftice]
oweth as well to make procefs to bring the defen«
dant to anfwer when he is not guilty, as when he is
guilty : and then when there is 2 maxim in the law,
that if a man be outlawed, in fuch manner as bes
fore appeareth, that he fhall forfeit all his goods to
the king, and maketh no exception whether the
altion be true or untrue, it feemeth that the faid
maxim more regardeth the general miniftration of
juftice, than the particular right of the party ; and
therefore the property by the outlawry, and by the
faid maxim ordained for miniftration of juftice, is
altered, and is given to the king, as before appear-
eth, and that both in law and in confcience, as well
as if the action were true. And then the party that is
fo outlawed is driven to fue for his remedy againit
him that hath fo caufed him to be outlawed upon
an untrue action.

Dog. If he have not fufficient to make recom-
pence, or die before recovery can be had, what re-
medy is had then?

Stud. 1 think no remedy: and for a farther de-
claration in this cafe, and in fuch other like cafes,
where the property of goods may be altered with-
out confent of the owner, it is to confider, that the
property of goods is not given to the owners di-
rectly by the law of reafon, nor by the law of God,
but by-the law of man, and is fuffered by the law
of reafon, and by the law of God fo to be. For at
the beginning all goods were in common, but after
they were brought by the law of man into 2 certain
property, fo that every man might know his own:
and then when fuch property is given by the law of
man, the fame law may aflign fuch conditions upon
the property as it lifleth, fo they be not againft the
iaw of God, ne the law of reafon, and may lawfully
ake away that it giveth, and appoint how long the

proper ty
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property fhall continue. And one condition that
goeth with every property in this realm, is, If he
that hath the property be outlawed according to
fuch procgfs as is ordained by the law, that he fhall
forfeit the property unto the king. And divers
other cafes there be alfo, whereby property in goods
fhall be altered in the law, and the right in lands
alfo, without affent of the owner, whereof I fhall
fhortly touch fome without faying any authority
therein, for the more thortnefs, Firf, By a fale in
open market the property is altered. Alfo goods
ftolen and feifed for the king, or waived, be forfeit,
unlefs appeal or judgment be fued. Alfo ftrays, if
they be proclaimed, and be not after claimed by the
owner within the year, be forfeit ; and alfo a deo-
dand is forfeit (to whomfoever the property was
before, except it belonged to the king) and fhall be
difpofed for the foul of him that was flain therewith ;
and a fine with a nonclaim at the Common law was
a bar, if claim were not made within a year, as it
is now by ftatute, if the claim be not made within
five years. And all thefe forfeitures were ordained
by the law upon certain confiderations, which I
omit at this time: but certain it is that none of
them were made upon a better confideration than
this forfeiture of utlagary was. For if no efpecial
punifhment fhould have been ordained for offenders
that would abfent themfelves, and not appear when
they were fued in the king’s courts, many fuits in
the king’s courts thould have been of {mall effect.
And fith this maxim was ordained for the execution
of juftice, and as much done therein by the Common
law as policy of man could reafonably devife, to
make the party have knowledge of the fuit, and
now is added thereto by the ftatute made the fixth
year of H. VIIL, that a writ of proclamation thall
be fued if the party be dwelling in another fhire ;

1t
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it feemeth that fiuch title as is given to the king
thereby, is good in confcience, efpecially feeing that
the king is bound to make procefs upon the furmife
of the plaintiff, and may not examine; but by plea -
of the party, whether the furmife be true or not,
But if the party be returned five times called, where
indeed he was never called, (as in the fecond cafe
of the laft chapter of the faid dialogue in Latin is
contained) then it feemeth the party fhall have
good remedy by petition to the king, fpecially if
he that made the return be not fufficient to make
recompence, or die before recovery can be had.
Do2. Now fith 1 have heard thine opinion in
this cafe, whereby it appeareth that many things
muft be feen, or a full and plain declaration can be
made in this behalf, and feeing alfo that the plain
anfwer to this cafe fhall give a great light to divers
other cafes that may come by fuch forfeiture : I
pray thee give me a farther refpite ere that I fhew
thee my full opinion therein, and hereafter I fhall
right gladly do it.  And therefore I pray thee pro-
ceed now to fome other cafe.

CHAP IV,
4§ The third queflion of the fludent.

Stud. IF a ftranger do waite in lands that another
holdeth for term of life, without affent of
the tenant for term of life, whether may he in the
reverfion recover treble damages, and the place waft-
ed, againft the tenant for term of life, according to
the ftatute, in confcience, as he may by the law, if
the ftranger be not fufficient to make recompence
for the wafte done?
Doét. Is the law clear in this cafe, that he in the
reverfion fhall recover againft the tenant for term of
2 life,
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life, though that he affented not to the doing of
wafte ? )

Stud. Yea verily ; and yet if the tenant for term
of life had been bounden in an obligation in a cer-
tain fum' of money, that he thould do no wafte, he
‘fhould not forfeit his bond by wafte of a ftranger.
And the diverfity is this. It hath been ufed as an
antient maxim in the law, that tenant by the cour-
tefy and tenant in dower fhould tal ze the land
‘with this charge, that is to fay, that they fhould do
no wafte themfélves, not fuffer none to be done :
and when an a&ion of wafte was given after againft
a tenant for term of life, then be was taken to be in
the fame cafe, as to the point of wafte, as tenant by
the courtefy and tenant in dower was, that is to fay,
‘that he fhould do no wafte, nor fuffer none to be
done; for thére is another maxim in the law of
England, that all cafes like unto other cafes thall be
judged after the fame. law as other cafes be: and
fith no reafon of diverfity can be afligned why the
tenant for term of life, after an attion of wafte was
given againft him, thould have any more favour in
the law than the tenant by the courtefy or tenant in
dower thould ; therefore he is put under the fame
maxim as they be, that is to fay, that he fhall do
no wafte, ne fuffer none to be done. And fo it
feemeth that the law in this cafe doth not confider
the ability of the perfon that doth the wafte, whe-
ther he be able to make recompence for the wafte
or not, but the affent of the faid tenants, whereby
they have wilfully taken upon them the charge to
fee that no wafte fhall be done. .

Dogi. 1 have heard that if houfes of thefe t tenants
be deftroyed with {udden tempeft, or with ftrange
enemies, that they fhall notbe charged with wafte,

Stud, Truth it is. ' S
I DA,
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Dofz. And 1 think the reafon is, becaufe they can
have no recovery over. ,

Stud, 1 take not that for the reafon, but that it is.

an old reafonable maxim in the law, that they
thould be difcharged in thefe cafes. Howbeit fome
will fay, that in thefe cafes the law of reafon doth-
difcharge them : and therefore they fay, that if a
ftatute were made that they thould be charged in
thefe cafes of wafte, that the ftatute were againft
reafon, and not to be obferved. But yet neverthe-
lefs I take it not fo ; for they might refufe to take
fuch eftate if they would, and if they will take the
eflate after the law made, it feemeth reafonable that
they take it with the charge, and with the condition
that is appointed thereto by the law, though hurt
might follow to them afterward thereby. For itis
oftentimes feen in the law, that the law doth fuffer.
him to have hurt without help of the law that will
wilfully run into it of his own aé, not compelled
thereto, and judgeth it his folly fo to runinto it;
for which folly he fhall alfo be many times with-
out remedy in confcience. Asif a man take land
- for term of life, and bindeth himfelf by obligation
that he fhall leave the land in as good cafe as he
found it ; if the houfes be after blown down with
tempeft, or deftroyed with firange enemies, as in
the cafe that thou haft put before, he fhall be bound-
to repair them, or elfe he fhall forfeit his obligation
in law and confcience : becaufe it is his own act to
bind him to it, and yet the law would mot have
bound him thereto, as thou haft faid before. Sp
methinketh that the caufe why the faid tenants be
difcharged in the law in an. altion of_ wafte, when
the houfes be deftroyed by fudden tempeft, or by
ftrange enemies, is by a {pecial reafonable maxim
in the law, whereby they be excepted from the other
' ) general
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general bond before rehearfed; that is to fay, they
%hall at their peril fee that no wafte fhall be done,
and not by the law of reafon : and fith there is no
maxim in this cafe to help this tenant, ne that he
cannot be holpen by the law of reafon, it feemeth
that he fhall be charged in this cafe by his own att
both in law and confcience, whether the ftranger
be able to recompence him or not.

D2, 1doubt in this cafe whether the maxim
that thou fpeakeft of be reafonable or not, that is to
fay, that tenants by the courtely, and tenants in
dower, were bound by the Common law, that they,
thould do no wafte themfelves, and over that at their
peril to fee that no wafte fhould be done by none
other. [For that law feemeth not reafonable that
bindeth 2 man to an impofiibility : and it is impof-
fible to prevent that no wafte fha]l be done by
firangers ; for it may be fuddenly done in the
night, that the tenants can have no notice of, or by
great power, that they be not able to refift . and
therefore me thinketh they ought not to be charged
in thofe cafes for the wafte without they may have
good remedy over; and then percafe the faid maxim
weré fufferable, and elfe imethinketh it is a maxim
againft reafon. ,

8t4d. Asl have faid before, no man fhallbe com-
pelled to take the bond upon him, buthe that will
take the land ; and if he will take the land, it is
reafon he take the charge, as-the law hath appoint-
ed it : and then if any hurt grow to him thereby; it
is through his own a&, and his own affent, for he
might have refufed the leafe if he would,

Doz. Though a man may refufe to take eftate
for term of life, or for term of years, and 2 woman
may refufe to take her dower ; yet tenant by the
courtefy cannot refufe to take his eftate, for imme-
diately- after the death of his wife the poffeflion'

' Ia ' abideth
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abideth ftill in him by the a& of the law, without
entry : and then I put the cafe, that after the "death
of his wife he would waive the pofleflion, and after
wafte were done by a ftranger, whether thinkeft
thou that he fhould an{wer to the wafte ?

Stud. 1 think he thould by the law.

Dog. And how ftandeth that with reafon, feeing
there is no default in him ?

Stud. It was his default, and at his own peril, that
he would marry an inheritrix, whereupon fuch dan—
ger might follow,

" Do, 1 put the cafe that he were within age at
the marriage, or that the land dcfcended to his wife
after he married her.

- Stud. There thou moveft a farther doubt than
the firft queftion is : and though it were as thou
fayeft, yet thou canft not fay but that there is as
great default in him, as in him in the reverfion ;
and that there is as great reafon ‘why he fhould be
¢harged with the wafte, as that he in the reverfion
fhould be difherited, and have no manner of reme-
dy, ne yet no profit "of the land, as the other hath,
And though the faid maxim may be thought very
ftrait to the faid tenants 3 yet it is to be favoured as
much as may be reafonably, becaufe it helpeth much
the commonwealth ; for it hurteth the common-
wealth greatly when woods and houfes be deftroyed;
and if they thould anfwer for no wafte, but for wafle
‘done by themfelves, there might be waftes done by
ftranigers by commandment or affent, in fuch co-
Jourable manner, that they in the reverfion thould
never have proof of their affent.

Dogz. T-am content thine opinion ftand for this

time, and I pray thee now proceed to another que-
tion,

CHAP.
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CHAP V.
€ The fourth quefiion of the fudent.

Stud. IF he that is the very heir be certified by the

ordinary, baftard, and after bring an altion
as heir againft another perfon: whether may any
man knowing the truth, be of counfel with the te-
nant, and plead the faid certificate againft the de-
fendant by confcience or not ?

Doz, 1s the law in this cafe, that all other againft
whom the defendant hath title fhall take advantage
of this. certificate, as well as he at whofe {uit he is
certified baftard ?

Stud. Yea verily, and that for two caufes, whete-
of the one is this. Thereis an old maxim in the
law, that a mifchief fhall be rather fuffered than an-
inconvenience : and then in this cafe if another writ
thould afterward be fent to another bithop in ano-
ther ation, to certify whether he were a baftard or
not : peradventure the bithop would certify that he
were mulier, that is to fay, lawfully begotten, and
then he thould recover as heir: and fo he fhould in
one felf court be taken as mulier and baftard. For
avoiding of which contrariefity, the law. will fuffer
no more writs to go forth in that cafe, and {uffereth
alfo all men to take advantage of the certificate, ra-
ther than to fuffer fuch a contradidtion in the courr,
which in the law is called an inconvenience. And
the cther caufe is, becaufe this certificate of the bi-
fhop is the higheft trial that is in the law in this
behalf: but this is not underftood but where baftardy
is laid in one that is party to the writ ; for if baftardy
be laid in one that is a ftranger to the writ, as if
vouchee pray in aid for fuch other, then that baftardy
fhall be tried by: twelve men, by which trial he in.

13 whom,
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whom the baﬁardy is laid fhall not be concluded,

becaufe he is not privy to the trial, and may have
no attaint; but he that is party to the iffue may
have attaint, and therefore he fhall be concluded,-
and none other but he. And forafmuch as the faid
maxim was ordained to efchew an inconvenience,
(as before appeareth) it feemeth that every man
learned may with confcience plead the faid certifi-
cate for avoiding thereof, and give counfel therein
to the party accordingunto the law, or elfe the faid
inconvenience muft needs follow. But yet never-
thelefs T do not mean thereby, that the party may
after, when he hath barred the demandant by the
faid certlﬁcate, retain the land in confcience by rea-
fon of the faid certificate: for though there be no
law to compel him to reftore it, yer I think well
that he in confcience is bound to reftore it, if he
knew that the demandant is the very true heir,
whereof I haye put divers cafes like in the feven-
teenth chapter of our firft dxalogue in Latin. But
my intent is, that a man learnedin the law, in this
cale, and otherr;like, may with confcience give his
counfel according to the law, in avoiding of fuch
things as the law thinketh fhould for a reafonable
canfe be efchewed.

Doéz. Though he that doth not know whether
he be a baftard or not may give his coupfel, and
wbﬂmdmeﬁdcmﬁmm,yalmmkmuhc
that doth know himfelf to be the very true heir
may not plead it: and that.is for two caufes, where-
of the one is this : Every manis bound by the law
of reafon to do as he would be done to : but I think
that if he that pleadeth that certificate were in like
€afe, he would think that no man, knawing the
certificate to be untrue, might with confcience plbad
it againft him, wherefore no more may he plead it
againft none other, The othcr caufe ig this; Al-

though
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though the certificate be pleaded, yet is the tenant
bounden in confcience to make reftitution thereof,
as thou haft faid thyfelf; and then in cafe that he
would not make reftitution, then he that pleadeth
the plea fhould run thereby in like offence, for he
hath holpen to fet the other man in fuch a liberty,
that he may chufe whether he will reftore the land
or not; and fo he fhould put himfelf to jeopardy
of another man’s confcience. And it is written,
Eccl. 3. Qui amat periculum peribit in illo, that is,
He that wilfully will put himfelf in jeopardy to of-
fend, fhall perifh therein. And therefore it is the
fureft way, to efchew perils, for him that knoweth
that he is heir, not to plead it. And as for thein-
convenience that thou fayeft muft needs foliow, but
the certificate be pleaded ; as to that it may be an-
fwered, that it may be pleaded by fome other that
knoweth not that he is very heir : and if the cafe be
fo far put, that there is none other learned there but
he, then methinketh that he fhall rather fuffer the
{aid inconvenience, than to hurt his own con{cience 2’
for alway charity beginneth at himfelf, and fo every
man ought to fuffer all other offences rather than
himfelf would offend. And now that thou Know-

eft mine opinion in this cafe, I pray thee proceed to
another queftion.

CHAP VI
€ The fifth queftion of the fludent.

Stud. HETHER may a man with confci-

ence be of counfel with the plaintiff
in an ation at the Common law, knowing that the
defendant hath fufficient matter in conf{cience where-
by he may be difcharged by a fubpena in tae Chana
cery, which he cannot plead at the Commonlaw, or
ot ? i 4 Doit,
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Do&. 1 pray thee put a cafe thereof in certain,
for elfe the queftion is very general.

Stud. Y will put the fame cafe that thou putteft
in our firft dialogue in Latin, the tenth chapter,
that is to fay, .If a man bound in an obligation pay
the money, and :taketh no acquittance, fo that by
the Common law he fhall be compelled ta pay the
money .again, for fuch confideration as appeareth in
the fifteenth chapter of the faid dialogue, where it
is fhewed.evidently how the law in that cafe is made
upon a good reafonable ground, much neceffary for
all the people, howbeit that 2 man may fometime,
through his own default, take hurt thereby ; herein
I pray thee thew me thine opinion,

Dosz. This cafe {feemeth to be like to the cafe
that thou haft next before this, and that he that
knoweth the payment to be made doth not as  he
would be.done to, if he gave counfel that an ation
fhould be taken to have it payed again.

Stud. If he be fworn .to give counfel according
to the law, as ferjeants at the law be, it feemeth he
is bound to give counfel according to the law, for
elfe he fhould not perform his oath.

Doéz. Tn thefe words (according tsthe law)isunder-
ftood the law of God, and the law of reafon, as well
as the law and cuftoms of the realm : for as thou
haft faid thyfelf, in our firft dialogue in Latin, that
the iaw of God, and the law of reafon, be two {pe-
cial grounds of the laws of England, wherefore (as
methinketh)he may give no counfel (faving his oath)
neither againft the law of God, nor the law of rea-
fon. And certain it is, that this article, that is to
fay, thata man fhall do as he would be done to, is
grounded upon both the faid laws. And firft that
it is grounded upon the law of reafon, it is evident
of itfelf. And 1n the fixth chapter of St. Lukeit is
faid, Et prout valtis ut faciant vobis bomines, & wvas -

o - - facite
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Jacite illis fimiliter 5 that is to {ay, All that other
men fhould do to you, do you to them : and fo it
is grounded upon the law of God. Wherefore if
ke thould give counfel againft the defendant in thag
¢afe, he fhould do againit both the faid laws.

Stud. If the defendant had no other remedy but
the Common law, I would agree well it were as thou:
fayeft, but in this cafe he may have good remedy
by a fubpena: and this is the way that fhall induce
him directly co his fubpena, that is to fay, when it
appeareth that the plaintiff thall recover by law.

Doéz. Though the defendant may be difcharged
by fubpana, yet the bringing in of his proofs there
will be to the charge of the defendant, and alfo the
proofs may die or they comein. Alfo thereis a
ground in the law of reafon, Quod nibil pofimus con-
ira veritatem, (that isy We may do nothing againft
the truth ; and fith be knoweth it is truth that the
money is paid, be may do nothing againft the truth;
and if he thould be of counfel with the plaintiff, he
muft fuppofe and aver that it is the very due debt of
the plaintiff, and that the defendant with-holdeth it
from him unlawfully, which he knoweth himfelf to
be untrue: wherefore he may not with confcience
in this cafe be of counfel with the plaintiff, know-
ing that the plaintiff is paid already. Whérefore if
thou be contented with this. anfwer, I pray thee
proceed to fome other queftion.

Stud. T will with good-will.

CHAP, VIL
€ TFbe fixth queftion of the fludent,

Man maketh a feofment to the ufe of him
and of his heéirs, and after the feoffor putteth

jn his beafls to manure the ground, and the feoffee
taketh
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taketh them as damage-feafant, and putteth them
in pound, and the feoffor bringeth anacion of tref.
afs againft him for entering into his ground, €.
hether may any man, knowing the faid ufe, be
of counfel with the feoffee to avoid the attion ?
Doéi. May he by the Common law avoid that
action, feeing that the feoffor ought in confcience to
have the profits ? ‘

Stud. Yes, verily ; for as to the Common law the

.whole intereft is in the feoffee, and if the feoffee
will break his confcience, and take the profits, the
feoffor hath no remedy by the Common law, but
is driven in that cafe to fue for his remedy by fub-
pena for the profits, and to caufe him to enfeoff him
again : and that was fometime the moft common
cafe where the fubpena was {ued, thatis to fay, be-
fore the ftatute of R. 3. but fith the ftatute, the
feoffor may lawfully make a feoffment, But never-
thelefs, for the profits received, the feoffor hath yet
no remedy but by f#bpena as he had before the faid
ftatute. And fo the fuppofal of this attion of tref-
pafs is untrue in every point as to the Common
law.

Doéz. Though the ation be untrue as to the law,
et he that fueth it ought in confcience to have that
e demandeth by the altion, that is to fay, Da-

mages for his profits; and as it feemeth, no man
may with confcience give counfel againft that he
knoweth confcience would have done.
" Stud. Though confcience would he thould have
the profits, yet confcience will not that for the at-
taining thereof the feoffor fhould make an untrue
furmife. Therefore againft the untrue furmife every
man may with confcience give his counfel ; for in
that doing he refifteth not the plaintiff to have the
profits, but he withftandeth him that he thould not
maintain an untrue action for the profits. And it
fufficeth
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fufficeth not in thelaw, ne yet in confcience, as me
feemeth, that a man have right to that he fueth for,
but that alfo he fue by a juft means, and that he
haye both good right, and alfo a good and a true
conveyance to come to his right. For if 2 man
have a right to lands as heir to his father, and he
will bring an aétion as heir to his mother, that
pever had right, every man may give counfel a.
gainit the attion, though he know he have right by
another means ; and fo, as methinketh, he may do
in dilatories, whereby the party may take hurt if it
were not pleaded, though he know the plaintiff
have right ; as if the party or the town be mif-
named, or if the degrees in writs of Entry be mif-
taken : but if the party fhould take no hurt by ad-
mitting of a dilatory, there he that knoweth that
the plaintiff hath right, may not plead that dilatory
with confcience. As in a Formedon to plead in a-
batement of the writ, becaufe he hath not made
himf{elf heir to him that was the laft feifed; or in a
writ of right, for that the demandant had omitted
‘one that tended right, ne fuch other. Ne he may
not affent to the cafting of an effoin nor protection
for him, if he know that the demandant hath right:
ne he may not vouch for him, except it be that he
knoweth that the tenant hath a true caufe of a vou-
cher and of lien, and that he doth it to bring-him
thereto.  And in like wife he may not pray in aid
for him, unlels he know the prayee have good caufe
of voucler and lien over ; or that he knew that the
prayce hath iomewhat to plead that the tenant may
not plead, as villeinage in the demandant, or {uch
other,

Doé2. Though the plaintiff hath brought an
ation that is untrue, and not maintainable in the
law, yet the defendant doth wrong to the plainuif
in the with-holding of the profits as well before the

altion
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aéion brought, as hanging the action ; and that
wrong;, as it feemeth, the counfellor doth maintain,
and alfo theweth himfelf to favour the party in that
wrong, when he giveth counfel againft the a&ion.

Stud. If the plaintiff do take that for a favour,
and a maintenance of his wrong, he judgeth farther
than the caufe is given, fo that the counfellor do no
more but give counfel againft the ation : for though
he give him counfel to withftand the aétion for the
untruth of it, and that he thould not confefs it, and
to make thereby a fine to the king without caufe;
yet it may not ftand with reafon that he may give
counfel to the party to yield the profits, And there-
fore I think he may in this cafe be of counfel with
him at the Common -law, and be againft him in
Chancery, and in either court give his counfel, with-
out ony contrariofity or hurt of confcience. And
upon this ground it is, that a man may with good -
confcience be of counfel with him that hath land
by defcent, or by a-difcontinuance without title, if
he that hath the right bring not his aftion according
to the law, for the recovering of his right in that
behalf. o '

 CHAP VI
o The feventh queftion of the ftudent.

F a man take diftrefs for debt upon an obliga=
tion, or upon a-contraét, or fuch other thing
that he hath right titie to-have, but that-he ought
not by the law to diftrain for it, and neverthelefs he
keepeth the fame diftrefs in pound till he be paid of
his duty, what reftitution is he bound to make in
this cafe ? Whether’fhall he repay the money, be-
caufe he is come toit by an unlawful means, or only
reftore the party for the wrongful taking of the di-
ftrefs, or for neither ? I pray you thew me, -
- Doz
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Do2. What is the law in this cafe ?

Stud. That he that is diftrained may bring a fpe-
cial action of trefpafs againft him that diftrained,
for that he took his beafts wrongfully, and kept them
till he made a fine; and therefore he fhall recover
the fine in damages, as he thall do for the refidue of
trefpafs : for the taking of the money by fuch com-
pulfion, is taken in the law but as a fine wrongfully
taken, though it be his duty to have it.

Dog. Yet though he may fo recover, methinketh
that as to the repayment of the money, he is not
bound thereto in conicience, fo that he take no more
than of right he ought to have : for though he came
to it by unjuft means, yet when the money is paid
him, it is his of right, and he is not bound to repay
it, unlefs it be recovered as thou faid’ft; and then
when he hath repayed it, he is, as methinketh, re-
ftored to his firft ation. But to the redelivery of
the beafts, with fuch damages and fuch hurt as he
hath by the diftrefs, I fuppofe he is bound to make
recompence of them in confcience without compul-
fion or fuit in the law : for though he might lawfully
have fued for his duty in fuch manner as the law
hath ordered ; yet I agree well that he may not take
upon him to be his own judge, and to come to his
duty againft the order of the law. And therefore
if any hurt come to the party by the diforder, he
is bound to reftore it. But I would think it were
the more doubt, if a man took fuch a diftrefs for a
trefpafs done to him, and keepeth the- diftrefs till
amends be made for the trefpafs : for in that cafe
the damages be not in certain, but be arbitrable
either by the affent of the parties, or by twelve men.
And it feemeth that there is no affent of the part
in this cafe, fpecially no free affent, for that he doth
is by compulfion, and to have his diftrefs again, ar.d
fo his affent is not much to be pondered in *hat caix,

for



126 DIALOGUE IL

for all his affefling of him that took the diftrefs;
and fo he hath made himfelf his own judge, and
that is prohibited in all laws: but in that cafe where
the diftrefs is taken for debt, he is not his own judge,
for the debt was judged im certain before the firft
contract, and therefore fome think great diverfity
betwixt the cafes. ‘

Stud. By that reafon it feemeth, thatif he that
diftraineth in the firft cafe for the debt take any
thing for his damages, that he is bound in confci-
ence to reftore it again ; for damages be arbitrable,
and not certain, no more than trefpafs is ; and me
feemeth that both in the cafe of trefpafs and debt,
he is bound in conicience to reftore that he taketh:
for, though he ought in right to have like fum ag
he receiveth, yet he ought not to have the money
that he receiveth, for he came to the money by an
unjuft means; wherefore it fcemeth he ought to re-
ftore it again. ,

Dosz. Andif he fhould be compelled to reftore it
again, fhould he not yet (for that he received it once)
be barred of his firft action notwithftanding the
payment ? /

Stud. I will not at this time clearly afloil thee that
queftion; but this I will fay, That if any hurt come
to him thereby, it'is through his own default, for
that he would do againft the law : but neverthelefs
a little T will fay to thy queftion, that, as me feem-~
eth, when he hath repaid the money, that he is re-
ftored to his firft aétion. As if a man condemned
in an altion of trefpals pay the money, and after
the defendant reverfe the judgment by a writ of er-
ror, and have his money repaid, then the plaintiff is
- reftored to his firft a&ion. And therefore if he that
in this cafe took the money, reftore that e took by
the wrongful diftrefs, or that he ordered the matter
fo liberally that thie other turmur not, ne complain

2 not
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not at it, me feemeth he did very well to be fure in
confcience : and therefore I would advife every man
to be well aware how he diftraineth in fuch cafe a-
gainft the law.

Doé. Thy counfel is good, and I noté much in
this cafe, That the party may have an aétion
of trefpafs againft him that diftraineth, fo that
he is taken in the law butas a wrong-doer; and
therefore to pay the money again is the fure way,
as thou haft faid before. And 1 pray thee now
thew me for what a man may lawfully diftrain, as
thou thinkeft,

CHAP IX
€ For what things a man may lawfully diffrain,

Stud. A Man may lawfully diftrain for a rent-fer-
“vice, and for all manner of fervices, as

homage, fealty, efcuage; fuit of court, reliefs, and
fuch other. Alfo for a rent referved upon a gift in
tail, a leafe for term of life, for years, or at will, if
he referve the reverfiony the feoffor thall diftrain of
common right, though there be no diftrefs fpoken
of. But in cafe a man make a feoffment, and that
in fee by indenture, referving a rent, he fhall not di-
ftrain for that rent, unlefs a diftrefs be exprefly re-
ferved : and if the feoffment be made without a deed
referving a rent, that refervation is void in law, and
he fhall have the rent only in confcience, and fhall
“not diftrain for it. And like law is where a gift in
tail, or a leafe for term of life is made, the remaing
der over in fee, referving a rent, that refervation is
void in the law. .
Alfo, if a man feifed of land for term of life
granteth away his whole eftate, referving a rent, that
refervation is veid in the law, without it be by in-

:
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dentiré ; and if it be by indenture, yet he fhall not
‘diftrain for the rent, but a diftrefs be referved. And
‘for amerciaments in a leet the lord fhall diftrain;
but for amerciaments in a Court-Baron he fhall not
diftrain. i

Alfo, if 2 man makes a leafe at Michaelmas for a
year,. referving rent payable at the feafts of the A»-
nunciation of our lady, and faint Mickael the arch-
angel ; in‘that cafe he fhall diftrain for the rent
due at out Lady-lady, but not for the rent due at
‘Michaelmas, becaufe the term is expired.

But if a2 man make a leafe at the feat of Chrifimas,
for to endure to the feaft of Chriffmas next follow-
ing, that is to fay, for a year, referving a rent at the
aforefaid feafts of the Awnunciation of our lady, and
faint Michael the archangel ; there he fhall diftrain
for both the rents as long as the term continued,
‘that is to fay, till that aforefaid feaft of Chrifimas.

And if a man hath land for- term of life of Fobn
ot Noke, and maketh a leafe for term of years, re-
ferving a rent, the rent is behind, and Fokn at Noke
dieth; there he fhall not diftrain, becaufe his rever-
fion is determined. ,

Alfo, if he to whofe ufe feoffees been feifed mak-
eth a leafe for term of years, or for term of life, ot
a gift in tail referving a rent; there the refervation
is'good, and the leffor fhall diftrain.

, And if a townthip be amerced, and the nighbours
by affent affefs a certain fum upon every inhabitant,
and agree that if it be not paid by fuch a day, that*
certain perfons thereto affigned ‘thall diftrain; in
this cafe the diftrefs is lawful. If lord and tenant
be, and if the tenant do hold of the lord by fealty
and rent, and the lord doth grant away the fealty,
referving the rent, and the tenant atturneth ; in this
ccafe he that was lord may not diftrain for the rent,
for it is become a rent-feck. But if a'man make f:} ,

gue
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gift in tail to another, referving fealty and certain
rent, and after that he granteth away the fealty, re-
ferving the rent and the teverfion to himfelf 5 in
this cafe he fhall diftrain for the rent, for the grant
of the fealty is void, for the fealty cannot be fevered
from the reverfions Alfo, for heriot-fervice the lord
fhall diftrain 5 and for heriot-cuftom he fhall feife,
and not diftrain. Alfo, if rent be affigned, to make
a partition or affignment of dower legal, he or the
to whom the rent is afligned may diftrain. And in
all thefe cafes abovefaid, where a man may diftrain,
he may not diftrain in the night, but for damage-
feafant ; that is to fay, where beafts do hurt in hi®
ground, he may diftrain in the night. Alfo for
waftes, for reparations, for accompts, for debts upon
contratts, or fuch other, no man may lawfully di=
ftrain,

CHAP X,
€ The eighth queftion of the fludent.

Y F 2 man do a trefpafs, and after make his execu-

tors, and die before any amends made ; whether

‘be his executors bound in con{cience to make amends

for the trefpafs, if they have fufficient goods thereto,

though there be no remedy againft them by the law
to compel them to it ? -

Dogi. Tt is no doubt but they are bound thereto
in confcience, before any other deed in charity that
they may do for him of their own devotion.

Stud. Then would I wit, if the teftator made le-
gacies by his will, whether the executors be bound
to do firft, that is to fay, to make amends for the
trefpafs, or to pay the legacies, in cafe they have no
goods to do both ?

Doét. To pay legacies: for if they fhould firft
make recompence for thﬁK trefpafs, and then have

not
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not fufficient to pay the legacies; they thould be
taken in the law as wafters of their teftator’s goods;
for they were not compellable by no law to make
amends for the trefpafs, becaufe every trefpafs dieth
with the perfon; but the legacies they fhould be
compelled by the law fpiritual to fulfil, and fo they
fhould be compelled to pay the legacies of their own
goods, and they fhall not be compelled thereto by
no law ne confcience : but if the cafe were, that he
leave fufficient goods to do both, then methinketh
they be bound to do both, and thatthey be bound to
make amends for the trefpafs, before they may do
any other charitable deed for the teftator of their
6wn mind, as I have faid before, except the funeral
expences that be neceffary, which muft be allowed
before all other things.

Stud, And what the proving of the teftament

Dot 'The ordinary may nothing take by confci-
ence therefore, if there be not fufficient goods be-
fides for the funerals, to pay the debts, and to make:
reftitution. And in like wife the executors be bound
to pay debts upon a fimple contrat, before any
other deed of charity that they may do for the tefta-
tor of their own devotion, though they thall not be
compelled thereto by the law. - ,

Stud. And whether thinkeft thou that they be
bound to do firft, that is to fay, to make amends
for the trefpafs, or to pay the debts upon a fimple
contract ? |

Doét. To pay the debts, for that is certain, and
the trefpafs is arbitrable.

Stud. Then, for the plainer’ declaration of this
matter, and other like, I pray thee thew me thy
mind, by what law it is, that if a2 man make execu-
tors, that the executors, if they take upon them, be
bound to perform the will, and difpofe the  goods
that remain for the teftator ? '

” Doél.
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Dof2. 1 think that it is beft by the law of reafon.

Stud. And methinketh that it fhould be rather by
the cuftom of the realm.

Doéz. In all countries, and in all lands, they make
executors.

Stud. That feemeth to be rather by a general cu-
ftom, after that the law and cuftom of property was
brought in, than by the law of reafon: for as long
as all things were in common, there were noexecu-
tors ne wills, ne they needed not them: and when
property was after brought in, methinketh that yet
making of executors, and difpofing of goods by will,
after a man’s death, followeth not neceffarily there«
upon : for it might have been made for a law, that
a man fhould bave had the property of his goods
only during his life, and that then, his debts paid,
all his Goods to have been left to his wife and chil-
dren, or next of his kin, without any legacies ma-
king thereof ; and fo it might now be ordained by
ftatute, and che ftatute good, and not againft rea-
fon. Wherefore it appeareth that executors have
no authority by the law of reafon, but by the law
of man., Aand by the old law and cuftom of the
realm a man may make executors, and difpofe his
goods by his will, and then his executors fhall have
the execution thereof, and his heirs thall have no-
thing, but if any particular cuftom help : and the
exccytors fhall alfo have the whole pofieflion and
difpofition of all his goods and chattels, as well real
as perfonal, though no word be exprefly fpoken in
the will that they fhall have them : and they fhall
have alfo actions to recover all debts due to the te-
ftator, though all debts and legacies of the teftator
be paid before, and fhall have the difpofition of
them to the ufe of the teftator, and not to their own
ufe. And fo methinketh that the authority ro make
executors, and that they fhall difpofe the goods for

K2 the
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the teftator, is by the cuftom of this realm : but then,
I think, as thou fayeft, that by the law of God they
fhall be bound to do the firft, that is, to the moft
profit of the foul of their teftator, where the difpo-
fition thereof is left to their dlfcreuon and that, I
agree well, is to pay debts upon contra&s, and to
make amends for wrong done by the teftator, though
they be not compelled thereto by the law and cuftom
of the realm, if there be none other debt nor legacy
that they be bound to pay by the law: but if two
feveral debts be payable by the law, then which debt
they fhall do firft in confcience, I am fomewhat in
doubt.

Dofz. Let us firlt know what the Common law is
therein.

Stud. The Common law is, That if the teftator
owe 10/, to two men feverally by obligation, .or by
fuch other manner that an action lieth againft his
executors thereof by the law, and he leaveth goods
to pay the one, and not both ; that in that cafe he
that can firft obtain his judgment againt the exe-
cutors, fhall have execution of the whole, and the
other fhall have nothing : but to which of them he
fhall in confcience owe his favour, the Common
law teacheth not,

Doft. Therein muft be conﬁdered the caufe why
the debts began, and then he muft after confcience
bear his lawful favour to him that hath the cleareft
caufe of debt : and if both have like caufe, then in
confcience he muft bear his favour where is moft
need and greateft charity.

Stud. May the executors in that cafe delay that
action that is firft taken, if it ftand not with {o geod

confcience to be paid as another debt whereof no
action is brought, and procure that an altion may
be brought thereof and then to confefs that ation,

thag
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that he may fo have execution, and then the execu-
tors to be difcharged againft the other ?

~ Dogt. Why may he not in that cafe pay the other
without altion, and fo be difcharged in the law a-
gainft the firft ? |

8tud. No verily, for after an action is taken, the
executor may not minifter the goods fo, but that he
leave fo much as fhall pay the debt whereof the
a&ion is taken : and if he do not, he fhall pay it of
his own goods, except another recover and have
judgment againft him hanging that action, and thag
without covin.

Dofz. Then to anfwer to thy queftion, I think,
that by delays that be lawfu}, as by effoin, impar-
lance, or by dilatory piea in abatement of the writ,
that is true, he may delay it: but he may plead no
untrue plea to prefer the other to his duty.  But, I
pray thee, what is the law of legacies, reftitution,
and debts upon contraéts, that percafe ought rather
after charity to be paid than a debt upon an obli-
gation? What may the favour of the executor do
in thefe cafes ?

Stud. Nothing : for if they either perform lega-
cles, make reftitutions, or pay debts upon contrats,
-and keep not {ufficient to pay debts which they are
compelled by the law ro pay, that fhall be taken as
a Devaflaverunt bena tefiatoris, that is to fay, that
they have wafted the goods of their teftator; and
therefore they fhall be compelled to pay the debts
of their own goods : and fo it is, if they pay a debt
upon an obligation, whereof the day is yet to come,
though it be the clearer debt, and that be the more
charity to have it paid.

Doit. Yet in that cafe, if he to whom the debt is
already owing forbear till aiter the day of the other
obligation is paft, then he may pay him without
danger.

K3 Stud.
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Stud. That is true, if there be no a&tion taken
upon it ; and though there be, yet if that ation
may be dela' 4 by Tawful means, as thou haft fpoken
of before, t.ll after the day, and that an altion is
taken uron it, then may the executor confefs the
a&ion, and then' after judgment he may pay the
debt without danger of the law.

Dof2, s not that confefling of the action fo done
of purpofe a covin in the law ?

Stud, No, verily 5 for covin is where the attion
is untrue, and not where the executors bear a lawful
favour.

Doz, The ordinary, upon the accompt in all the
cafes before rehearfed, will regard much what is beft
for the teftator.

Stud. But he may not drive them to accompt a-
gainft-the order of the Common law.

CHAP XL
q The ninth queftion of the fudent.

’ AMan is indebted to another upon a fimple con.
trat in 20/. and he maketh his will, and be-

queatheth 20/. to H. Hart, and dieth, and leaveth
goods to his executors only to bury him with, and
to perform the faid legacy, and after the faid execu-
tors deliver the goods of their teftator in perform-
znce of the faid bequeft: whether is he to whom
the bequeft is made bound in confcience to pay the
faid debt upon the fimple contraét, to the faid 4,
Hart, or not?

Dog. Is he not bound thereto by the law ?

Stud. No, verily,

Do&. And what thinkeft thou he is in confci-
ence ?

Stud,
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Stud. 1 think that he is not bound thereto in con~
fcience, for he is neither ordinary, adminiftrator, nof
executor. And I have not heard that any man 18
bound to pay debts of any man that is deceafed, but
he be one of thofe three. For the goods that the
teftator left to the executors were never charged
with the debt, but the perfon of the teftator while
he lived was only charged with the debt, and not
his goods; and his executors, that reprefent his
eftate after his death, having goods thereto of ‘the
teftator’s, be charged alfo with the debts, and not
the goods, And therefore if an executor give away
or fell all the goods of the teftator, or otherwife
walte them, he that hath the goods is not charged
with the debts in Jaw nor confcience, but the exe-
cutors fhall be charged of their own goods. And
in like wife, if Fobn at Noke owe to A. B. 20/ and
A. B. oweth to C. D. 20/. and after 4. B, dieth in-
teftate, having none other goods but the faid 20/
which the faid Jobn at Noke oweth him ; yet the
faid C. D. fhall have no remedy againft the faid
Fobn at Noke, for he ftandeth not charged to him in
law nor confcience. But the ordinary in that cafe
muft commit adminiftration of the goods of the faid
A. B. and the faid adminiftrator muft levy the mo-
ney of the faid Fobn at Noke, and pay it to the faid
C. D. and the faid Fobn at Noke thall not pay it him~
felf, becaufe he is not charged therewith to him :
and no more methinketh in this cafe, that he to
whom the bequeft is made, is neither charged to
him that the money was owing to, in the law or con-
fcience.

Dogz. Then fhew me thy mind, by what law it
was grounded, as thou thinkeft, that executors be
bound to pay debts before legacies; whether it is
by the law of God, or by the law of reafon, or by
the law of man, as thow thinkeft ?

K 4 Sfi&.“:m
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Stud. T think that it is both by the law of reafon
and by the law of God. For reafon wills that they
thall do firft that is beft for the teftator, and that is
to pay debts, that their teftator is bound to pay, be-
fore legacies that he is not bound to, Ané a;fo by
the law of God they are bound to pay the debts firft:
for fith they are bound by the law of God to love
their neighbour, they are bound to do for him that
thall be beft for him, when they have taken the
charge thereto, as executors do when they agree to
take the charge of the will of their teftator upon
them; and it is better for the teftator that his debts
be paid, (wherefore his foul fhall fuffer pain) than
that his legacies be performed, wherefore he fhall
fuffer no pain for the performing of them.

And that is to be underftood, where the legacy
is made of his own free-will, and not where it is
made as a fatisfaCtion of any duty. And after the
faying of St. Gregory, the very true proof of love is
the deed. But this man is not in that cafe, for he
took never the charge upon him to pay the debts of
the teftator, and therefore he is not bound to them
in law nor confcience, as me feemeth : but rather
the executors fhould have been ware ere they had
paid the legacies, lecing there were debts to pay.

Doiz. The executors might no otherwife have
done in this cafe, but to pay the legacies : for them
they fhould have been compelled by the law to have

paid,and fo they could not have

The law is ether- been to have paid the debt up-
wife refolved now, onacontract, and therefore they
Jor that an aclion did well in performing of that
lies agcinft the exe- legacy; but he to whom the
cutor upon 1o 2flp-  legacy was made ought not to
tiom impliedin o fiin~  have taken them, but ought in
ble contralic confcience to have f{uffered

them to have gene to the pay-
ment
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ment of the debt. And fith he did not fo, but took
them where he had no right to them, it feemeth that
when he took them, he took with them the charge
in confcience to pay the debt : for fith the executors
were compellable by the law to perform that bequeft,
and not to pay the debt, therefore when they performed
thatbequeft, they were difcharged thereby againfthim
that the debt was owing to, in thelaw and confcience ;
and then the charge refted upon him that took the
goods, where he oughtnotin confcience tohave taken
them: but if it had been a debt upon an obligation,
or fuch other debt, whereupon remedy hath been had
againft the executors by the law, I there fuppofe,
though that the executors had performed the legacy,
that yet he to whom the legacy was made and per-
formed, had not been charged in confcience to the
payment of the debt, for the executors ftood ftill
charged thereto of their own goods; and he to whom
the bequeft was made was only bound in confcience
to repay that he received to the executors, becaufe
he had no right to have received it, for againft the
executors he had no right thereto,

Stuyd. Then it feemeth in this cafe, that in like
wife he to whom the bequeft was made thould repay
that he received to the executors, and then they to
pay it rather than he. '

Doéi. The executors have no farther medling
with it, as'this cafe is : for when they performed the
bequett, they were difcharged againft both the other
in law and confcience: and alfo he to whom the
bequeft was made ftood not in this cafe charged to
the executors ; for againft them he had good title by
the law : and {o this charge ftandeth only againft him
that the debt is owing to. And the fame law, that
is in this cafe upon a debt upon a contrad, is if the
teftator had done a trefpafs whereupon he ought to
have made reftitution, that is to {ay, that he to whom

the
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the bequeft is made, is bound to make the amends
for the trefpafs: for it thould be no difcharge to him
to pay it again to the executors without they paid it
over, and it were uncertain to. him whether they
fhould pay it or not. And therefore to be out of
eril, it is neceflary that he pay it himfelf, and then
Ee is furely difcharged againft all men, ,

CHAUP XII
€ The tenth queftion of the fludent.

" A Man feifed of certain land in his demefne as of
fee, hath iflue two fons, and died feifed, after
whofe death a ftranger abateth, and taketh the pro-
fits, and after the eldeft fon dieth without iflue, and
his brother bringeth an Afife of Mortdanceftor as fon
and heir to his father, not -making mention of his
brother, and recovereth the land with damages
from the death of his father, as he may well
by the law : whether in this cafe is the younger bro-
ther bound in confcience to pay to the executors of
the eldeft brother the value of the profits of the faid
land that belonged to the eldeft brother in his life,
or not ? '

Dos. What is thine opinion therein ?

Siud, That like as the faid profits belonged of
right to the eldeft brotherin his life, and that he had
full authority to have releafed as well the right of
the faid land as of the faid profits, which releafe
thould have been a clear bar to the younger brother
for ever ; that the right of the faid damages, which
be in the law but a chattel, belong to his executors,
and not to the heir: for no manner of chattel, nei-
ther real nor perfonal, fhall not after the law of the
realm defcend unto the heir,

Doéz. Thou faideft in the cafe next before, that it
is not-of the law of reafon, that a man fhall make

€XECULOrs,
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executors, and difpofe of his goods by his will, and
that the executors fhall have the goods to difpofe,
but by the law of man ; and if it be left to the de-
termination of the law of man, that in fuch cafes as
the law giveth fuch chattels unto the executors, they
thall have good right unto them, and in fuch cafes
as the law taketh fuch chattels from them, they been
rightfully taken from them :.and therefore it is
thought by many, that if a man fue a writ of Righs
of Ward of a ward, that he hath by his own fee, and
dieth hanging the writ, and his heir fue a re-fum-
mons, according to the ftatute of Weftminfter 2. and
recovereth; that in that cafe the heir fhall enjoy the
wardthip againft the executors, and yet it is] but a
chattel. And they take the reafon to be, becaufe
of the faid flatute, And fo it might be ordained
- by ftatute, that all wards thall go to the heirs, and
not to the executors. Rightfo in this cafe, fith the
luw is fuch, that the younger brother fhall in this
cale have an Affife of Mortdaunceftor as heir to his fa-
ther, not making any mention of his elder brother,
and recover damages as well in the time of his bro-
ther as in his own time ; it appeareth that the law
giveth the right of thefe damages to the heir, and
therefore no recompence ought to be made to the
executors, as me feemeth. And it is not like to a
writ of Aiel, where, as I have learned in Latin, (fith
our firft dialogue) the demandant fhall recover da-
mages only from the death of his father, if he over-
live the Aiel: and the caufe is, for that the deman-
dant, though his Aiel overlived his father, muft of
neceflity make his conveyance by his father, and
muft make himfelf fon and heir tq his father, and
coufin and heir to his Aiel: and therefore in that
cafe, if the father overlived the Aiel, the abator were
bounden in conicience to reftore to the executors of
the father the profits run in his time (for no law

taketh



40 DIALOGUE IL

talketh them from him); but otherwife it is in this cafe
as me feemeth.

Stud. If the younger brother in this cafe had en-
tered into the land without taking any Affife of Mort-
dauncefior, as he might if he would, to whom were
the abator then bounden to make reftitution for thofe
profits, as thou thinkeft ?

Dost. To the executors of the eldeft brother: for
in that cafe there is no law that taketh them from
them, and therefore the general ground, whick is
that all chattels fhall go to the executors, holdeth
in that cafe; but in this cafe that ground is broken
and holdeth not, for the reafon that I have made be-
fore. For commonly there is no general ground in

o
the law fo fure, but it faileth in fome particular cafe,

CHAP. XIIL
€ The eleventh queftion of the fludent.

Stud. Man feifed of land in fee taketh a wife,
and after alieneth the land, and dieth,
after whofe death his wife afketh her dower, and the
alienee refufeth to affign it unto her, but after the
afketh her dower again, and he affigneth it unto her ;
whether is the alienee in this cafe bound in confci-
ence to give the woman damages for the profits of
the land after her third part from the death of her
hufband, or from the firft requeft of her dower, or
neither the one nor the other.
DogZ. What is the law in this cafe?
Stud. By the law the woman fhall recover no da-
' mages ; for at the Common law the demandant in
a writ of dower fhould -never have recovered da-
mages : but by the ftatute of Merton it is ordained,
that where the hufband dieth feifed, that the woman
thall recover damages, which is underftood the pro-
fits
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iits of the land fith the death of her hufband, and
fuch damages as fhe hath by the forbearing of it.
But in this cafe the hufband died not feifed, where-
fore fhe (hall recover no damages by the law.

- Doé2. Yet the law is, that immediately after the
death of her hufband the wife ought of right to have
her dower, if fhe ‘afk it; though her hufband die
not feifed.

Stud. That is true.

Doég2. And fith the ought to have her dower from
the death of her hufband, it feemeth that {he ought
in confcience to have alfo the profits from the death
of her hufband, though fhe have no remedy to come
to them by the law : for methinketh that this cafe is
like to a cafe that thou putteft in our firft dialogue in
Latin, the feventeenth chaptar, That if a tenant for
term of life be diffeifed and die, and the diffeifor
dieth, and his heir entereth and taketh the profits,
and after he in the reverfion recovereth the lands a-
gainft the heir, as he ought to do by the law, that
in that cafe he fhall recover no damages by the law:
and yet thou didft agree, that in that cafe the heir
is beund in confcience to pay the damages to the de-
mandant ; and fo methinketh in this cafe that the
feoffee ought in confcience to pay the damages from
the death of her hufband, feeing that immediately
after his death the ought to have her dower,

Stud. Though fthe ought to be indowed immedi-
ately after the death of her hufband, yet fhe can lay
no default in the feoffee till fhe demand her dowes
upon the ground, and that the tenant be not there
to affign it, or if he be there, that he will not affign
it ; for he that hath the pofleflion of land whereunto
any woman hath title of dower, hath good authority
as againft her to take the profits till fhe require
her dower ; for every woman that demandeth dower
affirmeth the poffeflion of the tenant as againft het.:

3 and
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and therefore although fhe recover by action, fhe
leaveth the reverfion alway in him againft whom fhe
recoverth, though he be a diffeifor, and bringeth
not the reverfion by her recovery to him that hath
right, as other tenants for term of life do. And for
this reafon it is that the tenant in a writ of dower,
where the hufband died feifed, if he appear the firft
day, may fay, to excufe himfelf of damages, that he
15, and all times hath been ready to yield dower if it
had been demanded : and fo he fhall not be received
to do in a writ of Cofinage, neither in the cafe that
thou remembereft above; for in both cafes the te-
nants be fuppofed by the writ to be wrong-doers,
but itis not fo in this cafe ; and fo methinketh it is
clear that the feoffee in this cafe fhall never be bound
by law nor confciencggo yield damages for the time
that paflfed before thy requeft, but for the time after
therequeft is greater doubt: howbeit fome think him
there not bound to yield damages, becaufe his title
is good, as 1s faid before, and that it is her default
that fhe brought not her action.

Doé?. As unto the time before the requeft I hold
me content with thine opinion, fo that he affign the
dower when he is required : but when he refufeth to
affign it, then I think him bound in conicience to
yield damages for both times, though fhe fhall none
recover by the law. And firft, as for the time after
the refufal, it appeareth evidently, that when he de-
nied to affign her dower he did againft confci-
ence ; for he did not that he ought to have done by
the law, ne as he would thould have been done to
him ; and fo after the requett he holdeth her dower
from her wrongfully, and ought in confcience to
yield damages therefore. And as to the default that
thou affigneft in her, that the took not her aétion,
that forceth little ; for aétions need not but where
the party will not do that he ought to do of right é

2 , an
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and for that he ought of right to have done, and
did it not, he can take no advantage. And then as
to the damages before the requeft, methinketh him
alfo bounden to pay them; for when he was re-
quired to affign dower, and refufed, it appeareth
that he never intended to yield dower from the be-
ginning, and fo he is a wrong-doer in his own con-
{cience. And moreover, if the hufband die {eifed,
the law is fuch, that if the tenant refufe to aflign
dower when he is required, wherefore the woman
bringeth a writ of Dower againft him, that in that
cafe the woman fhall recover damages as well for
the time before the requett as after; and yet he ought
not in that cafe, after thine opinion, to have yielded
any manner of damages, if he had been ready to
aflign dower when it was demanded, as fome think
here, ‘

Stud. The caufe in the cafe that thou haft put is,
for that the ftatute is general, that the demandant
thall recover damages where the hufband died feifed,
and that ftatute hath been alway conftrued, that
where the tenant may not fay that he is and hath
been ready alway to yield dower, (J¢. that the de-
mandant fhall recover damages from the death of
her hufband. But in that cafe there is no law of
the realm that helpeth for the demandant, neither
Common law nor ftatute. And furthermore, though
it might be proved by his refufal, that he never in-
tended from the death of the hufband to aflign her
dower ; yet that proveth not but that he had good
right to take the profits of her third part for the
time, as well as he had of his own two parts, till re-
queft be made, as is aforefaid : and fo methinketh
that, notwithftanding the denial, he is not bound to
yield damages in this. cafe, but for the time of the
requeft, and not for the time before.

Doéi, For this time I am content with thy reafon,

CHAP.
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CHAP XIV.
€ The twelfth quefiion of the fludent.

Stud. Man feifed of cértain lands, knowing that

another hath good rwht and title to
them, levieth a fine with proclamanon, to the intent
he would extint the right of the other man, and the
other man maketh no claim within the five years :
whether may he that levied the fine hold the land i in
confcience, as he may do by the law ?

Dog. By this queftion it feemeth that thou doft
agree, that if he that levied the fine had no know-
ledge of the other man’s right, that his right thould
then be extinéted by the fine in confcience.

Stud. Yes, verily ; for thou didft thew a reafon-
able caufe why it thould be fo, in our firft dialogue
in Latin, the twenty-fourth chapter, as there appear-
eth, But if he that levied a fine, and that would
extinct the right of another, knew that the other
had more right than he, then I doubt therein: for
I take thine opinion in the firft dialogue to be un-
derftood in confcience, where he that would extinét
former rights by fucha fine by proclamation, know-
eth not of any former title, but for his more furety,
if any fuch former right be, taketh the remedy that
is ordained by the law.

Doéz. Whether doft thou mean in this cafe that
thou putteft now, that he that hath right knoweth
of the fine, wilfully letting the five years pafs with-
;)iut glaim, or that he knoweth not any thing of the

ne ?

Stud. 1 pray thee let me know thine opinion in
both cafes, and whether thou think that he that hath
right be barred in either of the faid cafes by conici-
ence, as heis by the law, or not 2.

Dolt.
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Do#2. Twill with good-will hereafter fhew thee
my mind therein: but at this time I pray thee give
a little fparing, and proceed new for this time to
fome other queftion,

| CHAP., XV.
ﬂ The thirteenth queftion of the /z'ude;m

Stud. Man feifed of certain lands in fee hath a
daughter, which is his heir apparent, the
daughter taketh an hufband, and they have iffue ;
the tather dieth feifed, and the hufband as foon as
he heareth of his death goeth toward the land to take
pofieffion, and before he can come there, his wife
dieth : whether ought he to have the land in con-
fcience for term of his life as tenant by the courtefy,
becaufe he hath done that in him was, to have had
pofieffion in his wife’s life, fo that he might have
been tenant by the courtefy according to the law ;
or that he fhall neither have it by the lay nor con-
{cience ? : ,

Doft. Tsit clearly holden in the law, that he fhall
not be tenant by the courtefy in this cafe, becaufe he
had not pofieflion in deed ? '

Stud. Yea verily, and yet upon a poffeffion in law
a woman fhall have her dower ; but no man fhall
be tenant by the courtely of land without his wife
have pofleffion in deed.

Doéz. A man fhall be tenant by the courtefy of 2
rent though his wife die before the day of payment,
and in like wife of an advowfon though fhe die be-
fore the avoidance.

Stud. That is truthy for the old cuftom and
maxim of the law is, that he fhall be fo: but of
land there is no maxim that ferveith him, bus his

wife have pofltflion in deed. ,
L Dz,
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Doft. And what is the reafon that there is fucha
maxim in the law of the rent, and of the advowion,
father than of land, when the hufbarid doth as much .
as in him is, to have poffeflion, and cannot

Stud. Some aflign the reafon to be, becaufe it is
impoffible to have pofleffion in deed of the rent, or
of advowfon, before the day of paymentof the rent,
or before the avoidance of the advowfon. ‘

Doz, And fo it impofiible that he fhould have
pofleflion in deed of land, if his wife die fo foon
that he may not by a poflibility come to the land af-
ter his father’s death, and in her life, as the cafe is.

Stud. The law is fuch as I have fhewed thee be-
fore: and I take the very caufe to be, for that there
is a maxim ferveth for the rent and the advowfon,,.

“and not for the lands, asI have faid before; and, as:
.t is faid in the eighth cliapter of our firft dialogue,
it is not alway neceffary to affign a reafon or confi-
deration why the maxims of the law of England were
firft ordained and admitted for maxims; but it fuf-
ficeth that they have been always taken for law, and
that they be neither contrary to the law of reafon,.
nor to the law of God, as this maxim is not; and
therefore, if the hufband in this cafe be not holpen
by confcience, he cannot be holpen by the law.

Dost. And if the law help him not, confcience
cannot help him in this cafe : for confcience muift
always be grounded upon fome law ; and it cannot
in this cafe be grounded upon the law of reafon,
rfor upon the law of God : for it is not directly by
thofe laws that a man fhall be tenant by courtefy,
but by thecuftom of the realm ; and therefore if the
cuftom help him not, he cin nothing have in this
cafe by confcience ; for confcience never refifteth
the law of ‘man, nor sdd.th nothing to it, but where:
the law of man is initlelf direétly againft the law of
reafon, or clfe the law of God, and then properly it

S can-



CHAPTER XV. 145

cannot be called a law, but a corruption 3 or where
the general grounds of the law of man work in any
particular cafe againft the faid laws, as it may do,
and yet the law good, as it appeareth in divers
places in our firft dialogue in Latin ; or elfe where
there is no law of man provided for him that hath
right to a thing by the law of reafon, or by the law
of God : and then fometime there is remedy given
to execute that in confcience, as by a fubpana, but
not in all cafes 3 for fometime it thall be referred to
the confcience of the party, and upon this ground,

that is to fay, that when there is no title given by
the Common law, that there is no title by con{ci-
ence. There be divers other cafes, whereof I fhall
put fome for an example : Asif a reverfion be
granted unto one, but there is no attornment, or if
a new rent be granted by word without deed ; there
is no remedy by confcience, unlefs the faid grants
were made upon confideration of money, or fuch
other. And in like wife where he that is feifed of
lands in fee-fimple maketh a'will thereof, that will
is void in conicience, becaufe the ground ferveth not
for him whereby the confcience thould take effect,
that is to fay, the law. And if the tenant make a
feoffment of the land that he holdeth by priority,
and taketh eftate again, and dieth, (his heir within
age) the lord of whom the land was firft holden by
priority fhall have no remedy for the body by con-
fcience ; for the law that frft was with hlm, is now
againft him, and therefore confcience is altered in
like wife as the law altereth. And divers and many
cales like be in the law, that were too long to re-
hearfe now. And thus methinketh, that if the law
be as thou fayeft, the hufband in this cafe hath nei-
ther right by the law nor conicience.

L 2 . CHAP
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CHAP XVIL
€ The fourteenth queflion of the fludent.

Stud. A Rent is granted to 2 man in fee to per-

ceive of two acres of land, and after the
grantor enfeoffeth the grantee of one of the faid
acres : whether is the whole rent extinét thereby in.
con{cience, as it is in the law ?

Doz, This cafe is fomewhat uncertain : for it ap-
peareth not whether the grantor enfeoffed him on
truft, or that he gave the acre to him of his mere
motion to the ufe of the faid feoffee ; or elfe that
the feoffment was made upon a bargain: and if it
were but only a feoffment of truft, then I think the
whole rent abideth in confcience, though it be extinct-
ed in law. And firft, That it continueth in that cafe
in confcience for the part that the grantee hath to
the ufe of the grantor, it is evident, for he may take
the profits of the land, and it is againft conicience:
that he fhould leefe both. Andin like wife it abideth.
in confcience for the acre that remaineth in the hands
of the grantor, though it be extinét in the law : for
there was a default in the grantor that he would,
make a feoffment to the grantee, as well as there
was in the grantee to take it ; and it is no confci~
ence that of his own default he thould take fo great
avail, to be difcharged of the whole rent, feeing that
the feoffiment was made to his own ufe. And if the
feoffinent were made upon a bargain, and a contraét
between them, then it'is to fee whether they remem-
bered the rent in their bargain, or that they remem-
bered it not ; and if they remembered it in their
bargain and contra&, then confcience muft follow
the bargam and thus, If they agreed that the gran-
tee thould have the rent after the portien in the other

32 acre,



CHAPTER XVL 119

acre, then by confcience he ought to have it, though
it be extin&ed in the law; and if they agreed that
the whole rent fhould be extin&, and made their
price according, then it is extin& in law and con-
fcience ; and if they clearly forgot it, and made no
mention of it, or, for lack of cunning, took the law
to be, that it fhould continue in the other acre af-
ter the portion, and made thetr price according, pon-
dering only the value of the acre that was fold, then
methinketh it doth continue in confcience after the
portion ; and if the feoffment were made to the ufe
,of the grantee, then it feemeth the whole rent is ex~
tinét in law and conicience.

Stud. Then take this to be the cafe, that is to fay,
that the feoffment was made to the ufe of the grantee.

Doft. What is thine opinion therein ?

Stud. Then therent fhould abide in confcience after
the portion of the acre remaining in the hands of the
grantor, notwithftanding it be extinct in the law.

Dofi. Then fhew me thine opinion in this that I
fhall atk thee : Of what law is it, that grants of
rent, and of fuch other profits out of lands may be
made, and that they fhall be good and effeétual to
the grantees ? Whether it be by the law of reafon,
or by the law of God, or by the cuftom and law of
the realm ?

Stud. 1 think it is by the law of reafon : for by
the fame reafon that a man may give away all his.
lands, he may, as it feemeth, give away the profiss
thereof, or grant a rent out of the land, if he will.

Doél. But then by what law is it that a man may-
give away his lands ? I trow by none other law but
by the cuftom of the realm; for by ftatute all aliena-
tions and grants of lands may be prohibited ; and
then.that reafon proveth not that grants of the pra-
fits of land, or of a rent, fhould be good, becaufe he
may alien the land, if alienation of land be by cui-

L 2 nm
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tom, and not by the law of reafon, as I fuppofe it
is,. whereof I have touched fomewhat in our firft
dialogue in Latin, the nineteenth chapter. And alfo
if grants fhould have their effet by the law of rea-
fon, then reafon would they thould be good by the’
only word of the grantor, as well as by his deed;
and that is not fo, for without deed the grant of rent
is void in law ;3 and fo methinketh that grants have

their effects, only by the law of the realm.
Stud. Admitit be fo, what meaneft thou thereby?
Doét. 1 fhall thew thee hereafter, as I thall thew
thee the caufe why I think the rent is extinét in con-
icience as well as in law. And firft, as I take it,
the reafon why it is extinét in the law, is becaufe
the rent by the firft grant was going out of both
acres, and was not going part out of the one acre,
-and part out of the other, but the whole rent was
going out of both; and then when the grantee of
his own folly will take eftate in the one acre, where-
.'by that acre be difcharged, then the other acre alfo
muft be difcharged, unlefs it fhould be apportioned;
and the law will not that any apportionment thould
be in that cafe; but rather infomuch as the party
~hath by his own aét difcharged the one acre, the
law difcharged alfo the other, rather than to fuffer
the other acre to be charged contrary to the form of
the grant: for this rent beginneth all by the act of
the party 5 and, as I have heald it is called, A rent
againft commnon rngt Wherefore it is not favoured
in the law, as a rent-fervice is: and then methink-
“eth, that forafmuch as it is not grounded by the law
‘of reafon, that grants of rent thould be made out’of
land, but by cuftom and law of the realm, asI
‘have faid before, that fo in like wife it remaineth
to the law and cuftom of the reaim, to deter-
~mine how long fuch rents fhall continue. And when
“-the law judgeth fuch rent to be void, I fuppofe that
fo doth confcignce alfo, except the judgment oflthe
AW
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law be againft the law of reafon, or the law of God,
as it is not in this cafe. For in this cafe, he thdt
taketh the feoffment hath profit by the feoffment, and
knoweth that he hath fuch a rent out of the land, and
that this purchafe fhould extm& it, whereby it ap-
peareth that he affented unto the law, whereto he
was not compelled, and that is his own act, and his
own default {o to do, which fhall extinét his whole
rent as well in confcience as in law. Bur if he have
no profit of the land, or be ignorant that he hath
fuch a rent out of the land whlch is called /onorance
of the deed, or if hé be i ignorant that the law would
extint his whole rent thcr;by, ‘which is called Igno-
rance of the law, then methinketh it remaineth in
confcience after the portioi.

Stud. Ignorance of the law, or of the deed, help-
eth not but in few cafes in the law of Englend.

Doz, And therefore it muft be reformed by cor.-
fcience, that is to fay, by the law of reafon.  For
when the general maxims of the law be in any par-
ticular cafes againft the law of reafon, as this. maxim
feemeth to be, becaufe it excepteth not ‘them that be
ignorant, though it be an ignorance invincibles then
doth it not agree with the law of reafon.

Stud. Methinketh that i ignorance in this cafe help-
eth little, For when a man buyeth any land, or ta-
keth it of the gift of any other, he taketh it at his
peril, fo that if Cthe title.be not good, ignorance can-
not help, for the buyer muft beware what he buyeth:
and fo in this cafe, if the taking of an acre fhould
extint the whole rent in confcience, if he were not
ignorant, fo methinketh it fhould it tike wife extindt
it alfo, though he be ignorant of the law, ar of the
deed; for every man mutt be comptlled to take no-
rice of his own title, and out of what land his rent
is, going, and fo methinketh ignorance is but little
0 Be conhdercd in this cafe. '
¢ L 4 Difd.
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Doz, 1f a man buy land, or taketh it of the gife
of another, it is reafon that he take it with the peril,
though he be ignorant that another hath right ; for
it were not ftanding with reafon that his ignorance
fhould extin& the right of another : but in ' this cafe
there is no doubt of the right of the land, but all
the doubt is how the rent fhall be ordered in confei-
ence, if he that hath the rent take part of the land :
and therein is great diverfity between him that is ig-
norant in the law, and him that knoweth the law,
and knoweth well alfo that he hath a rent out of the
land, and other. For I put cafe, he afked counfel
of the grantor himfelf therein, and he faying as he
thought, told him, that the taking of the one acre
fhould not extinét the rent but for the portion, and
fo he thinking the law to be, took the other acre of
his gift: is it not reafonable in that cafe, that the
ignorance thould fave the rent in confcience ?

Sind. Yes, for there the grantor himfelf is party
to his ignorance, and in manner the caufe thereof.

Do, And methinketh all is one if any other had
thewed him {o, or if he afked no cqunfel at all; for
methinketh it fufficeth in this cafe that he be igno-
rant of the law: for why? it is more hard in this
cafe to prove the rent thould be extinét in confci-
eace, though he knew it thould be extinét in the law,
than to prove that it continueth in confcience after
1he portion, if he be ignorant ; and thou thyfelf werc
of the fame opinion, as it appeareth in the beginning
of this pze tent chapter. But if the opinion were true,
it would be hard to prove but that the faid general
maxim were wholly againft reafon, and then it were
void. But I have fufﬁcxently anfwered thereto, as
me feemeth, and that it is extiné in the law, and al-
foin confcience except ionorance help it to be ap~
pomoned And moreover, forafmuch as apportion-
paent is fuffered in thﬂ law, where part of the land

defcendeth
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defcepdeth to the grantee, becaufe no default can be
affigned in him ; fome think no default can be af-
figned in him in confcience, when he is ignorant of
the law, or of the deed, though fuch ignorance do
not excufe in the law of the realm.

Stud. 1 am content with thy opinion in this behalf
at this time,

CHAP XVIL
€ The fifteenth queftion of the fludent.

A Man granteth a rent-charge out of two acres
of land and after the grantor enfeoffeth H. H.
in one of the faid two acres to the ufe of the faid
H. H. and of his heirs, and after the faid H. Hart,
intending to extintt all the rent, caufeth the faid
acre to be recovered againft him to his own ufe ina
writ of Entry in le poff, in the name of the grantee,
and of others, after the common courfe, the grantee
not knowing of it, and by force of the faid recovery
the other demandants enter,and die living the gran-
tee, {o thatthe grantor is feifed of all by the furvivor
to the ufe of the faid H. H. whether is the faid rent
extin& in confcience in part, or in all, or no part 2

Dof2. 1 am in doubt of the law in this cafe.

§tud. In what point?

Dof2. Whether the whole rent be going out of the
acre that remaineth in the hands of the grantor, be-
caufe the grantee cometh to the land by way of re-
covery 3 or that it fhall be extin& in law but after
the portion, becaufe the grantee hath not the acre to
his own ufe; or that the whole rent fhall be extin&
in the law ?

Stud. The rent cannot be whole going out of the
acre that the grantor hath : for this recovery isupon

fezcrnrd title; and the grantor, becaufe he is a

{tranger



154 DIALOGUE 1L

ftranger to it, thall be well received to faifify it
But if the recovery had been upon a true titde, then
it had been as thou fayeit ; if the grantee recover the
one acre againft the grantor upon .a true title, the
grantor fhall pay the whole rent out of the land that
remaineth in his hand. And as to the.ufe, it maketh
no matter to the grantor, as to the law, in .whom the
ufe be; for the poffeflion without the ufe extinguifh-
cth the whole rent as againft him, in.the law, as well
as if the poffeffion and ufe were both joined togethers
in the grantee,

Dof2. Then methinketh that the faid Henry Hart
is bound in confcience to pay the grantee therent
after the portion .of that acre that was recovered ;
for it cannot ftand with .confcience that.he fhould
Jofe his rent, and have no profits of the .land.?

Stud. Then of whom fhallhe have the other por-
#ion of his rent ?

Dos3. Is the law clear, that the acre that the gran~
¢or hath fhall be in this cafe difcharged in thelaw?

Stud. 1 take the law fo.

Doéi. And what in confcience ?

Stud. As againft the grantor, methinketh alfo it
1s extinét in confcience, for the reafon that thou haft
made in the fixteenth -chapter. For it is all one in
confcience in.this cafe as againft the grantor, whe-
ther the recovery were to the.ufe of "the grantee or
not, efpecially {eeing that the grantor is not. privy to
‘the recovery : for the unity of poffeffion is the caufe
-of extinguithment of -the rent againft the grantor,
both in'law and confcience, wherefoever the ufe be.
But if the grantor hath been. privy to the caufe of
-the extinguifhment, as he was in the cafe that I.put
in the laft chapter, where the grantor enfeoffed the
grantee of one of the acres to the ufe of the grantee;
there it is not extinct in confcience in that acre that
‘remajneth in the hands of the grantor, though it be

' extinéted
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extin@ed in the law, becaufe he was privy to the ex-
tinguithment himfelf : but he is not in this cafe, and
therefore it is extin& againft him in law and confci-
ence. And therefore methinketh that the grantee
fhall in confcience have the whole rent of the faid
Henry Hart, that caufeth the faid recovery to be had
in his name, for in him was all the default. But it
is to be underftood, that in all the cafes where it is
faid before in this chapter, or in the chapter next
before, that the rent is extinét in the law, and not
in confcience, that in fuch cafe all the remedies that
the party might firft have had for the rent at the
Common law by diftrefs, aflife, or otherwile, are de-
termined, and the party that ought to have the rent
in confcience fhall be driven to fue for his remedy by
Sfubpena. A ’

Do 1.am content with thy conceit in this mat-
ger for this time.

CHAP XVIHIL
€ The fixteenth queftion of the fludent.

Stud. A Villein is-granted to a man for term of
~ . X life, the villein purchafeth lands to him
.and to his heirs, the tenantfor term of life entereth:
in this cafe by the law he fhall enjoy the lands to
him and to his heirs; whether fhall he do fo in like'
wife in confcience ?

Dofi. Methinketh it firft good to fee whether it
may ftand with conicience, that one man may claim
another to be his villein, and that he may take from
him his lands and goods, and put his body in pri-
fon if he will : it feemeth he loveth not his neigh-
bour as himfelf that doth fo to him.

Stud. That law hath been fo long ufed in this
realm, and in other alfo, and hath been admitted fo

long
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fong in the laws of this realm, and in divers other
faws alfo, and hath been affirmed by bithops, abbots,
priors, and many other men both fpiritual and tem-
poral, which have taken advantage by the faid law,
and have feifed the lands and goods of their villeins
thereby, and call it their right inheritance fo to do 5
that | think it not good now to make doubt, ne to
put it in argument, whether it ftand with confcience,
or not? And therefore I pray thee, admitting the
law in that behalf to ftand in confcience, thew me
thine opinion in the queftion that I have made.

Dv#. Is the law clear, that he that hath the vil~
Tein but only for term of life, fhall have the lands
that that villein purchafeth in fee to him and to his
heirs ?

Stud. Yes verily, I take it fo.

Do2. 1 thould have taken the law otherwife : for
if a feigniory be granted to a man for term of life,
and the tenant attourn, and after the land efcheat,
and the tenant for term of life entereth, he fhall have
there none other eftate in the land than he had in the
feigniory : and methinketh thatit fhould be like law
in this cafe, and that the lord ought to have in the
Yand but fuch eftate as he hath in the villein,

Stud. The cafes be not alike: for in the cafe of
the efcheat the tenant for term of life of the feigniory
hath the lands in lieu of the feigniory, that is to fay,
in the place of the feigniory, and the feigniory s clear-
ly extin& : but in this cafe he hath not the land in
fieu of the villein, for he fhall have the villein fill
as he had before, but he hath the lands as a profit
come by means of the villein, which he fhall have
in like cafe as the villein had them, that is to fay, of
all goods and chattels he fhall have the whole pro-

erty, and of a leafe for term of years he fhall have
the whole term, and for term of life he fhall have the
tame eftate, the lord fhall have in the villein during

the
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the life of the villein, and of land in fee-fimple, and of
an eftate-tail that the villein hath, the lord fhall have
the whole fee-fimple, although he had the villein but
only for term of years, fo that he enter or feife ac-
cording to the law before the villein alien, or elfe he
fhall have nothing.

Dogi. Verily, and if the law be fo, I think confci-
ence followeth the law therein. For admitting that
a man may with confcience have another man to be
his villein, the judgment of the law in this cafe (as
to determine what eftate the lord hath in the land by
his entry) is neither againft thelaw of reafon, nor a-
gainft the law of God, and therefore confcience muft
follow the law of the realm. ButI pray thee let me
make a little digreflion, to hear thine opinion in an-
other cafe fomewhar pertaining to the queftion, and
it is this : If an executor have a villein that his te-
ftator had for term of years, and he purchafeth lands
in fee, and the executor entereth into the land, what
eftate hath he by his entry ?

Stud. A fee-fimple, but that fhall be to the behoof
of the teftator, and fhall be an affets in his hands.

Doz2. Well then, I am content with thy conceit
at this time in this cafe, and I pray thee proceed te
another queftion.

§tud, Forafmueh as it appeareth in this cafe, and
in fome other before, that the knowledge of the law
of England is right neceflfary for the good ordering
of confcience; 1 would hear thine opinion, if a man
miflake the law, what danger it is in conicience for
the miftaking of it.

Deéi. 1 pray thee put fome cafe in certain thereof
that thou doubteft in, and I will with good-will thew
thee my mind therein, or elfe it will be fomewhat
long, or it cannot be plainly declared, and I would
not be tedious in this writing,

CHAP,
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CHAP XIX.
€ T/ feventeenth quefiion of the fudent.

Stud. Man hath a villein for term of life, the

villein purchafeth lands in fee, as in the
cafe of the lait chapter, and the tenant for term of
life entereth, and after the villein-dieth; he in the
reverfion pretending that the tenant for term of life
hath nothing in the land but for term of life of the
villein, afketh counfel of one that theweth him that
he hath good right to the land, and that he may law-
fully enter, and through that counfel he in the re-
verfion entereth, by reafon of the which entry great-
fuits and expences follow in the-law, to the great
hurt of ‘both parties : what danger is this to him
that gave the counfel ? :

Do&z. Whether meaneft thou that he that gave
the counfel gave it willingly againft the law, or that
he was ignorant of the law ?

Stud, That he was ignorant of the law: for if he
knew the law, and gave counfel to the contrary, I
think him beund to reftitution, both to him againft
whom he gave the counfel, and alfo to his client,
(if he would not have fued but for his counfel) of
all that they be damnified by it,

Doéz. Then will T yet farther afk thee this que-
ftion ; whether he of whom he afked counfel gave
hirhfelf te learning, and to have knowledge of the
law after his capacity ? Or that the took upon him
to give counfel, and took no ftudy competent to
have learning? For if he did fo, I think he be
bounden in confcience to reftitution of all the cofts
and damages that he fuftained to whom he gave
counfel, it he would not have fued but through his
counfel, and alfo to the other party, But if a man

. that
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that hath taken fufficient ftudy-in the law miftake
the law in fome point that is hard to come to the
knowledge of, he is not bounden to fuch reftitu~
tion, for he hath done that in him is: but if fuch
a man knowing the law give ecounfel againft the
law, he is bound in conicience to reftitution of cofts
and damages, (as thou haft faid before) and alfo to
make amends for the untruth.

Stud. What if he afk eounfel of one that he know-
eth is not léarned, and he giveth him counfel in this
cafe to enter, by force whereof he entereth ?

Dogt. Then be they both bound in confcience ta
reftitution ; that is to fay, the party, if he be fuffi-
cient, and elfe the counféllor, becaufe he affented,
and gave counfel to the wrong.

Stud. But what is the counfellor in that cafe
bounden to him that he gave counfel to ?

Do&. To nothing: for there was as much default
in him that afked the counfel as in him that gave
it ; for he atked counfel of him that he knew was
ignorant : and in the other was default for the pre-
fumption, that he would take upon him to give
counfel in that he was ignorant in. »

Stud. But what if he that gave the counfel knew
not but that he that afked it had truft-in him, that
he could and would give him good counfel, and
that he afked counfél for to order well his confci-
ence, howbeit that the truth was that he could not
fodo? |

Dogz. ‘Then'is he that gave the counfel bounden
to offer to the other amends, but yet the other may
not take it in confcience. :

Stud. That were fomewhat perilous 5 for haply
he would take it, though he have no right to it,
except the world be well amended.

Dof?, What thinkeft thou in that amendment ?

v - Stud;
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Stud. 1 truft every man will do now in this world
as they would be done to, fpeak as they think, re.
ftore where they have done wrong, refufe money if
they have no right to it, though it be offered them,
do that they ought to do by confcience, and though
that they cannot be compelled to it by no law; and
that none will give counfel but that they fhall think
to be according to confcience, and if they do, to
do what they can to reform it, and not to intermit
themfelves with fuch matters as they be ignorant in,
but in fuch cafes to fend them that afk the counfel to
other that they fhall think be more eunning, than
they are.

Dogz. It were very well if it were as thou haft

faid, but, the more pity, it is not alway fo; and e-
fpecially there is great default in givers of couniel :
for fome, for their own lucre and profit, give coun<
fel tScomfort other to fue that they know have no
right, but I truft there be but few of them; and
fome for dread, fome for favour, fome for malice,
and fome upon confiderations, and to have as much
done for them another time to hide the truth, And
fome take upon them to give counfel in that they
be ignorant in, and yet when they know the truth,
will not withdraw that they have mifdone, for they
think it thould be greatly to their rebuke ; and fuch
perfons follow not this counfel, that faith, That we
bave unadvifedly done, let us with good advice revoke
again.
gSzud. And if a man give counfel in this realm
after as his learning and confcience giveth him, and
regardeth the laws of the realm, giveth he good
counfel ?

Docz. If the law of the realm be not in that cafe
againft the law of God, nor againft the law of rea-
fon, he giveth good counfel : for every man is bound
to follow the law of the country where he is, {obit

' ¢
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bé not againft the faid laws; and fo may the cafes
be, that he may bind himfelf to reftitution.

Stud. At this time I will no farther trouble thee
in this queftion.

CHAP XX
€ The eighteenth queltion of the fludent.

F a man of his meer motion give lands to A. Harts
I and to his heirs, by indenture, upon a conditions
that he fhall yearly at a certain day, pay to Fobn at
Stile out of the fame land a certain rent, and if he do
not, that then it fhould be lawful to the faid 7. «#
Stile to enter, &¢. if the rent in this cafe be not pay~
ed to 7. at Stile, whether may the faid Fobsn at Stile
enter into the lands by confcience, though he may
not enter by the law ?

Dogs. May he not enter in this cafe by the law,
fith the words of the indenture be that he fhall enter ?

Stud. No verily ; for there is an ancient maxim
in the law, that no man fhall take advantage in a
condition, but he that is party or privy to the con-
dition ; and this man is not party or privy, where-
fore he fhall have no advantage of it.

Dog. Though he can have no advantage of it 2s
party, yet becaufe it appeareth evidently that the in-
tent of the giver was, that if he were not payed of
the rent, that he thould have the land, it feemeth
that in confcience he ought to have it, though he
cannot have it by the law,

Stud. In many cafes the intent of the party is void
to all intents, if it be not grounded according to the
law : and therefore if 2 man make a leafe to another
for term of life, and after of his meer motion he
confirmeth his eftate for term of life to remain after
his death to another, and to his heirs; in this cafe

that remainder is void in law and confcience : for
M by
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by the law there can no remainder depend upon an
eftate, but that the fame eftate beginneth at the fame
time that the remainder doth; and in this cafe the
eftate began before, and the confirmation enlarged
not his eftate, nor gave him no new eftate. Butif a
leafe be made to a man for term of another man’s
life, and after the leflor only of his meer motion
confirmeth the land to the leflee for the term of his
own life, the remainder over in fee; that is 2 good
remainder in the law and confdence. And fo me-
thinketh the intent of the party fhall not be regard-
ed in this cafe.

Do, And in the firft cafe that thou haft put, me.
thinketh though it pafs not by way of grant of that,
yet fhall it pafs as by the way of remainder of the
reverfion ; for every deed fhall be taken moft ftrong
againft the grantor, and the taking of a deed in this
cafe is an attornment in itfelf.

Stud. That cannot be, for he in the remainder is
not party to the deed, and therefore it cannot be
taken by the way of grant of the reverfion; for no
grant can be made but to him that is party to the
deed, except it be by way of remainder. And
therefore if a man make a leafe for term of life, and
after the leffor grant to a ftranger that the tenant
for term of life fhall have the land to him, and to
his heirs, that grant is void, if it be made only of
his meer motion without recompence. And in like
wife, if a2 man make a leafe for term of life, and af-
ter grant the reverfion to.one for term of life, the
remainder over in fee, and the tenant atturneth to
him that hath the eftate for term of life only, in-
tending that he only fhould have advantage of the
grant ; his intent is void, and both fhall take ad-
vantao*e thereof, and the attorament fhall be taken
good, accordmg to the grant, And fo in this cafe,
though rhe feoffor intended, that if the rent were

not
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not payed, that the ftranger thould enter; yet be-
caufe the law giveth him no entry in that cafe, that
intent is void, and the fame ftranger thall neither
enter into the land by law nor confcience.

Dof#. What fhall cthen be done with that land, as
thou thinkeft, after the condition broken?

Stud. 1 think the feoffor in this cafe may lawfully
re-enter ; for when the feoffment was made upon
condition that the feoffee would pay a rent toa
ftranger, in thofe words is concluded in the law,
that if the rent were not paid to the ftranger, that
the feoffor fhould re-enter: for thofe words, #pon
condition, imply fo much in the law, though it be
not expreffed. And then when the feoffor went far-
ther, and faid that if the rent were not paid, that
the ftranger fhould enter, thofe words were veid in
the law ; and fo the effect of the deed ftood upon
the firft words, whereby the feoffor may re-enter in
law and confcience: but if the firft words had not
been conditional, I would have holden it the greater
doubr.

Doét. 1 pray thee put the cafe thereof in certain
with fuch words as be not conditional, that T may
the better perceive what thou meaneft therein.

CHA P. XXL
€ The nineteenth queflion of the fludent.

Man maketh a feoffment by deed indented,
and by the fame deed it is agreed, that the
feoffee fhall pay to 4. B. and to his heirs, a certain
rent yearly at certain days, and that if he pay not
the rent, then it is agreed that 4. B. or his heirs,
fhall enter into the land ; and after the feoffee pay-
eth not the rent: then the queftion is, who ought
in conf{cience to have this land and rent ?
Deel. Ere we argue what confcience will, let us
know firft what the law will therein,

M 2 Sid.
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Stud, 1 think that by the law neither the feoffor
re yet'the faid 4. B. fhall ever enter into the land
in this cafe for non-payment-of the rent, for there is
nore-entry. in this cafe given tothe feoffor for not pay-
ment of the rent, as there is in the cafe next before,
and the entry that i is.given to the faid 4. B. for not
payment thereof is void in the law, becaufe he is e-
ftrange to the deed, as it appeareth. alfo in the next
chapter before. And therefore methinketh that the
greateflt doubt in this cafe is, to fee to what ufe this
feoffment fhall be taken.

. Doft. There appeareth in this cafe, ‘as thou haft
putit, no confideration ne recompence given to the
feoﬁ'or, whereupon any ufe may be derived : and if
the cafe be fo indeed, and the feoffor declared never
his mind cherein, to ‘what ufe thall it then be taken ?

Stud. 1 think it thall be taken to be to the ufe of
the feoffee, as long as.he payéth the rent: for there
is no reafon why the feoffee fhouid be bufied with
payment of the rent, having nothing for his labour :
ne it may not conveniently be taken that the intent
oi the feoffor was fo, except he exprefled it; and
tuen it muft be taken that he intended to recom-
pence the feoffee for the bufinefs that he thould have
in the payment over, and by the words following
his intent appeareth to .be fo, as methinketh; for if
the rent were not payed, he would that 4. B. “fhould
enter,and fo it feemeth he intended not to have any
ufe himfelf. And thus, me feemeth, this cafe thould
vary frum the common cafe of ufes ; that is to fay,
if a'man feifed of land make a feoffiment thereof, and
it appeareth not to what ufe the feoffment was made,
ne it is not upon any bargain or other recompence,
then it fhall be taken to be to the ufe of the feoffor ;
except the contrary can be ploved by fome bargain,
or other like : or that his intac at the time of the
delivery of feifin was exp.efled that it thould be to

he ufe of the fcoffee, or of fome other ; «nd then it
thall
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thall go according to his intent: but in this cafe
methinketh it thall be taken that his intent was, that
it fhould firft be to the ufe of the feoffee, for the
caufe before rehearfed, except the contrary can be
proved ; and fo that knowledge of the intent of the
teoffor is the greateﬂ certainty for knowledge of the
ufe in this cafe; as me feemeth. But when the feoffor
goeth farther, and faith, That if the rent be not
paid, that then the faid 4. B, fhould enter into the
land ; then it appeareth that his intent was, that the
rent thould ceafe, and that 4. B. fhould enter into
the land : and though he may not by thofe words
enter into the land after the rules of the law, and to
have freehold, yet thofe words feem to be {ufficient
to prove that the intent of the feoffor was, that he
thould have the ufe of the land : for fith he had the
rent to his own ufe, and not to the ufe of the fecf-
for ; fo it feemeth he thall have the ufe of the land
that is affigned to him for the payment of the rent.

Doéz. But I am fomewhat in doubt, whether he
had the rent to his own ufe: for the intent of the
feoffor might be, that he fhould pay the rent for
him to fome other, or fome other ufe might be ap-
pointed thereof by the feoffor.

Stud. If fuch an intent can be pxoved then the
intent muft be obferved : but we be in this cafe to
wit to what ufe it thall be taken, if the intent of the
feoffor cannot be proved; and then methinketh it
.cannot be otherwile taken, but it (hall be to the ufe
of him to whom it thould be paid. For though it
be called a rent, yet it is no rent in law, ne in the
law he fhall never have remedy for it, though it
were afligned to him, and to his heirs, without con-
dition, neither by diftrels, by aflife, by writ of an=
nuity, nor dtherwife; buthe fhall be driven to fue
in the Chancery for his remedy : and then when he
{ueth in the Chancery,nc muft furmife thathe cught
to have it by conicience, and that he can have no

\/1 3 l‘CL,.s,u';
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remedy for it in the law. And then, fith he hath
no remedy to come to it but by the way of confci-
ence, it feemeth it fhall be taken, that when he hath
recovered it, that he ought to have it in confcience,
and that to his own ufe, without the contrary can
be proved : and if the contrary can be proved, and
that the intent of the feoffor was, that he fhould
difpofe it for him as he fhould appoint, then hath
he the rent in ufe to another ufe, and fo one ufe
fhould be depending upon another ufe, which is
feldom feen, and fhall not be intended till it be
proved : and {o, fith no matter is here exprefled,
methinketh the rent fhall be taken to be to the ufe
of him that it is paid to, and the land in like wife
that is appointed to him for not payment of the faid
rent thall be alfo to his ufe : hew thinkeft thou will
coidcience ferve therein ? ’

Dol 1 think that as thou takeft the law now,
that confience (in this cafe) and the law be all one:
for the law fearcheth the fame thing in this cafe, to
icnow the cafe that confcience doth, that is to fay,
the intent of the feoffor. And therefore I would
-move thee farther in one thing.

Stud. What is that ?

Doz, That fith the intent of the feoffor thall be
fo much regarded in this cafe, why it ought not alfa
0 be as much regarded in the cafe thatisin the laft
chapter next before this, where the words be con-
ditional, and give the feoffor a title to re-enter. For
methinketh, that though the feoffor may in that cafe
re-enter for the condition broken, that yet after this
entry he fhall be feifed of the land after his entry to
the ufe of him to whom the land was affigned by
the faid indenture for lack of payment of the rent,
becaufe the intent of the feoffor thall be taken to be
fo in that cafe as well as in this. And I pray thee
let me krow thy mind what diverfity thou putteft
between them ? C Stud,
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Stud. 'Thou driveft me now to a narrow diverfity,
but yet I will anfwer thee therein as well as I can.

Dofl. But firft, ere thou thew me that diverfity, I
pray thee fhew me how ufes began, and why fo much
land hath been put in ufe in this realm as hath been.

Stud, 1 will with good-will fay as methinketh
therein,

'CHAP XXIL

€ How ufes ’qf land firft began, and by wkat
law 5 and the canfe why [o much land is put in
.

u

U SES were referved by a fecondary conclufion
of the law of reafon in this manner : When

the general cuftom of property, whereby every man
knew his own goods from his neighbours, was
brought in among the people, it followeth of rea-
fon, that fuch lands and goods as a man had, ought
not to be taken from him but by his affent, or by
order of a law: and then fith it be fo, that every
man that hath lands hath bereby two things in him,
that is to fay, the pofleffion of the land, which after
the law of Englapd is called the frank-tenement, or
the freehold, and the other is authority to take
‘thereby the profits of the land; wherefore it fol-
loweth, that he that hath land, and intendeth to
give only the poffeffion and freehold thereof to an-
other, and keep the profits to himfelf, ought in rea-
fon and confcience to have the profits, {ceing there
is no law made to prohibit, but that in conicience
fuch refervation may be made. And fo when a man
maketh a feoffment to another, and intendeth that
he himfelf fhall take the profits ; then the feoffee is
faid feifed to his ufe that fo enfeoffed him, thatisto
fay, ta the ufe that he fhall have the poffeffion and
rechold thereof, as in the law, to the intent that the
M 4 feoffor
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feoffor fhall take the profits. And under this man-
ner, as I fuppofe, ufes of land firft began.

Do&. It feemeth that the referving of fuch ufe is
prohibited by the law: for if a man make a feoff-
ment, and referve the profits, or any part of the pro-
fir, as the grafs wood, or fuch other; that referva-
tion is void in the law : and methinketh it is all one
to fay, that the law judgeth fuch a thing, if it be
done, to be void, and that thé law prohlblteth that
the thing thall not be done.

Stud. Truth it is, that fuch refervation is void in
the law, as thou fayeft : and that is by reafon of a
maxim in the law, that willeth that fuch refervation
of part of the fame thing fhall be judged void in the
law. But yet the law doth not prohibit that no fuch
refervation fhall be made, butif it be made it judg.
eth of what effect it thall be; thatis to fay, thatit
Thall be void : and fo he that maketh fuch referva-
tion offendeth no law thereby, ne breaketh no law.
thereby, and therefore the refervation 'in confcience
is good. But if it were prohibit by ftatute that no
man fhould make fuch a refervation, .ne that no
feoffment of truft thould be made, but that all the
feoffments thould be to the ufe of him to whom poi-
feflion of the land is given; then the refervation of

. fuch ufes againft the ftatute fhould be void, becaufe
it were againft the law : and yet fuch a ftatute fhould
not be a ftatute againft reafon, becaufe fuch ufes
were firt grounded and referved by the law of rea-
fon ; but it fhould.prevent the law of reafon, and
thould put away the confideration whereupon the
law of reafon was grounded before the ftatute made.
And then to the other queftion, thatis to fay, why
fo much land hath been put in ufe ? It will be fome-
what long, and peradventure to fome tedious, to
fhew all the caufes particularly: but the very caufe |
why the ufe remained to the feoffor, notwuhﬂfand-v

2 ing
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ing his own fepfiment or fine, and fometime not-
withftanding a recovery againft him, is all upon one
confideration after the caufe and intent of the gift,
fine or recovery, as is aforefaid. :

Dog. Though reafon may ferve that upon a feoff-
ment a ufe may be referved to the feoffor by the in-
tent of the feoffor againft the form of his gift, as
thou haft faid before ; yet I marvel much how an
ufe may be .referved againft a fine, that is one of
the higheft records that is in the law, and is taken
in the law of fo high effe&, that it fhould make an
end of all ftrifes ; or againft a recovery, that is or~
dained in the law for them that be wronged to reco-
ver their right by. And methinketh, that great in-
convenience and hurt may follow, when fuch records
may fo lightly be avoided by a fecret intent or ufe
of the parties, and by a nude and bare averment and
matter in deed, and fpecially fith fuch a matter in
deed may be alledged that is not true, whereby may
rife great ftrife between the parties, and . great con-
fufion and uncertainty in the law.. But, neverthe-
lefs, fith our intent is not at this time to treat of that
matter, I pray thee touch thortly fome of the caufes,
why there hath been fo many perfons put in eftate
of lands to the ufe of others as there have been ;

for, as I hear fay, few men befole feifed of their
own land.

Stud. There have been many caufes thereof, of
the which fome be put away by divers ftatutes, and
fome remain yet. Wherefore thou thalt underftand,
that fome have put their land in feoffment fecretly,
to the intent that they that have right to the land
thould not know againft whom to bring their a&ion,
and that is fomewhat remedied by divers ftatutes
that give altions againft pernors and takers of
the profits. And fometime fuch feoffments of truft
have been made to have maintenance and bearing

of
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oftheir feoffees, which peradventure were great lords
or rulers in the country : and therefore to put away
fuch maintenance, treble damages be given by fta-
tute againft them that make fuch feoffments for
maintenance. And fometime they were made to
the ufe of mortmain, which might then be made
without forfeiture, though it were prohibited that
the freehold might not be given in mortmain : but
that is put away by the ftatute of R. 2. And fome-
time they were made to defraud the lords of wards,
reliefs, heriots, and of the lands of their villeins :
but thofe points be put away by divers ftatutes made
in the time of king H. the 7th. Sometime they
were' made to avoid executions upon a ftatute-ftaple,
ftatute-merchant, and recognifance: and remedy is
provided for that, that a man fhall have execution
of all fuch lands as any perfon is feifed of to the ufe
of him that is fo bound at the time of execution
fued, in the 1gth year of H. 4. And yet remain
feoffments, fines, and recoveries in ule for many
other caufes, in manner as many as there did before
the faid eftatute. And one caufe why they be yet
thus ufed is, to put away tenancy by the courtefy
and titles of dower. Another caufe is, for that the
lands in ufe fhall not be put in execution upon a
ftatute-ftaple, ftatute-merchant, nor recognifance,
but fuch as be in the hands of the recognifor at the
time of the execution fued. And fometime lands
be put in ufe, that they fhould not be put in execu-
tion upon a writ of Extendi facias ad valentiam. And
fometime fuch ufes be made that he to whofe ufe,
{Fc. may declare his will thereon : and fometime for
furety of divers covenants in indentures of marriage
and other bargains. And thefe two laft articles be
the chief and principal caufe why fo much land is
put in ufe. Alfo lands in ufe be not affets neitlier
in a Formedon, nor in an action of debt againit the

heir :
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heir : ne they fhall not be put in execution by an
Elegit fued upon a recovery, as fome men fay. And
thefe be the very chief caufes, as I now remember,
why fo much land ftandeth in ufe as there doth:
and all the faid ufes be referved by the intent of the
parties underftood or agreed between them, and that ‘
many times directly againft the words of the feoff-
ment, fine, or recovery: and that is done by the
law of reafon, as is aforefaid. ,

Doz, May not a ufe be affigned to a firanger as
well as to be referved to the feoffor, if the feoffor fo
appointed it upon his feoffment ?

Stud. Yes, as well, and in like wife to the feoffee,
and that upon a free gift, without any bargain or
recompence, If the feoffor fo will.

Dogi. What if no feoffment be made, but that a
man grant to his feoffee, that from henceforth he
fhall ftand feifed to his own ufe? Is not that ufe
changed, though there be no recompence ? :

Stud. 1 think yes, for there was an ufe 7z ¢ffe be-
fore the gift, which he might as lawfully give away,
as he might the land if he had it in poffeflion.

Dogz. And what-if a man being feifed of land in
fee, grant to another of his meer motion, without
bargain or recompence, that he from thenceforth
fhall be feifed to the ufe of the other; is not that
grant good ?

Stud, 1 {uppofe that it is not good 3 for, as I take
the law, a man cannot commence an ufe but by li-
very of {eifin, or upon a bargain, as fome other re~
compence.

Dogz. 1hold me contented with that thou haft
faid in this chapter for this time ; and I pray thee
fhew me what diverfity thou putteft between thofe
two cafes that thou haft befare rehearfed in the 20th
chapter,and in the 21ft chapter of this prefent book,

Stud, T will with good-will,

CHAP,
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CHAP XXIIL
4{ The diverfity between two cafes hereafter fol-:

lowing, whereof ome 15 put in the 20th chapter,
and the other in the 21fF chapter of this prefent
book. ’

AN HE. firft cafe of the faid two cafes is ‘thlis., A
man maketh a feoffment by a deed indented, .
upon a condition that the feoffee fhall pay certain
rent yearly to a ftranger, &¢c. and if he pay it not,
that it fhall be lawful to the ftranger to enter into
the land. In this cafe, I faid before in the 20th
chapter, that the ftranger might not enter, becaufe .
that he was not privy unto the condition. Butl
faid, that in that cafe the feoffor might lawfully re-
enter by the firft words of the indenture, becaufe
they imply 2 condition in the law, and that the other
words, that is to fay, that the ftranger thould enter,
be void in law and confcience. "And therefore I faid
farther, that when the feoffor had re-entered, that
he was feifed of the land to his own ufe, and not to
the ufe of the ftranger, though his intent at the ma-
king of the feoﬁ‘"m'cnt were, that the ftranger, after
his entry, fhould have had the land to his own ufe,
if he might have entered by the law. And the caufe
why I think that the feoffor was feifed in that cafe
to hisown ufe I fhall thew thee afterward. The fe-
cond cafe is this; a man maketh a feoffment in fee,
and it is agreed upon the feoffment, that the feoffor
fhall pay a yearly rent to a ftranger, and if he pay,
it not, that then the ftranger fhall enter into the land.
In this cafe I faid, as it appeareth in the faid twenty-
firft chapter, that if the feoffor paid not the rent,
that the ftranger thould have the ufe of the land,
though he may not by the rules of the law enter in-,
to the land. And the diverfity between the cafes
mes
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.methinketh to be this. In the firft cafe it appear-
eth, as I have faid before in the faid twentieth chap-
ter, that the feoffor might lawfully re-enter by the
law for not payment of rent; and then when he en-
tered according, he by that entry.avoided the firft
livery of feifin, infomuch that after the re-entry he
was feifed of the land of like eftate as he was before
the feoffment ; and fo remaineth nothing whereupon
the ftranger might ground his ufe,but only the bare
grant or intent of the feoffor, whenhe.gave the land
to the feoffee upon condition that he fhould pay the
rent to the ftranger, and if not, thatit fhould be law-
ful to the ftranger to enter : for the feoffment is a-
voided by the re-entry of the feoffor, -as I have faid
before: and as 1 faid in the laft chapter, as I {fuppole,
a nude or bare'grant of him that is feifed of landi

not fufficient to begin anufe upon.: -

Dof.. A bare grant may change.an ufe, as thou’
thyfelf agreed in the laft ¢hapter : why then may not
an ufe as well begin upon a bare grant?

Stud. When a ufe is 7n effe, he.that hath the ufe
may of his meer motion give it away, if he will
without recompence, ‘as he might the land, if he had
it in pofleflion : but I take it for a ground, that he
cannot {o begin an ufe without livery. of feifin, or
upon a recompence or:bargain. And that there is
fuch a ground in the law, that it may not {o begin,
it appeareth thus. It hath been alway holden for
law, that if a man make a deed of feoffment to ano-
ther, and deliver.the deed to him as his deed, that
in this cafe he to-whom the deed is delivered hath
no title ne meddling with the land afore livery of fei-
fin be-made to him, but only that he may enter and
occupy the land at the will of the feoffor. And there
1s.-np book faith that the feoffee in that cafe is feifed
thereof, before livery to the ufe of the feoffee. And
in like wile, if a man make a deed of feoffinent of

' (w0
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two acres of land that lie in two fhires, intending to
give them to the feoffee, and maketh livery of feifin
in the one fhire, and not in the other ; in this cafe it
is commonly holden in books, that the deed is void
to the acre, where no livery is made, except it lie
within that view, fave only that he may enter and
occupy at will, as is aforéfaid : and there is no book
that faith that the feoffee thould have the ufe of the
other acre ; for if an ufe pafied thereby, then were
not the deed void unto all intents ; s and yet it ap-
peareth by the words of the deed, that the feoffor
gave the lands to the feoffee, but for lack of livery
of feifin the gift was void : and fo methinketh it is
here, without livery of feifin be made according.
But in the fecond cafe of the faid two cafes, the
feoffor may not re-enter for non-payment of the
rent, and {o the :firft livery of {eifin continueth and
Trandeth in effect ; and thereupon the firft ufe may
well begin and take effect in the ftrangerof the land,
when the rént is not paid unto him according to the
firft agreement. ' And fo methinketh that in the firft
cafe the ufe is determined, becaufe the livery of fei-
fin whereupon-it’ commenced is determined ;5 and
that in the fecond cafe the ufe of the land taketh ef-
fedt in the ftranger for not payment of the rent by
the grant made at the firft livery, which yet cont-
nueth in his effeét : and this methinketh is the diver-
fity between the cafes.

Doéz. Yet, notwithftanding the reafon tlmai thou
“haft made, methinketh that if a'man feifed of lands
make a gift thereof by a nude promife, without any
livery of feifin or recompence to him made, and
grant that he fhall be feifed to his ufe, that though
‘the promife be voidin law, that yet neverthelefs it
muft hold and ftand good in conicience, and by the
law of reafon. For one rule of the law of reafon is,
That we may do nothing againit the truth: and fith

the
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the truth is, that the owner of the ground hath
granted that he fhall be feifed to the ufe of the other,
that grant muft needs ftand in effect, or elfe there is
no truth in the grantor.

Stud. It is not.againft the truth of the grantor in
this cafe, though by the grant he be not feifed to
the ufe of the other; but it proveth that he hath
granted that the law will not warrant him to grant,
wherefore his grant is void. But if the grantor had
gone farther and faid, That he would alfo fuffer the
other to take the profits of the lands without lett Gay
other interruption, or that he would make hir eftate
in the land when he fhould be required : then I think
in thofe cafes he were bound in confcience, by that
rule of the law of reafon that thou haft remembered,
to perform them, if he intend to be bounden by his
promife ; for elfe he thould go againft his own truth,
and againft his own promife. But yet it fhall make
no ufe in that cafe, nor he to whom the promife is
made fhall have no alion in the law upon that pro-
mife, though it be not performed ; for it is called in
the law a Nude, or naked promife. And thus, me-
thinketh, that in the firft cafe of the faid two cafes,
the grant is now avoided in the law by the re-entry
of the feoffor, and that the feoffor is not bounden
by his grant neither in law nor confcience : but in
that fecond cafe he is bound, fo that the ufe paffeth
from him, asIhave faid before.

Dogt. Thold me content with thy conceit for this
time, but I pray thee thew me fomewhat more at
large what is taken for a nude contra&, or naked
promife, in the laws of England, and where an ation
may lie thereupon, and where not. |

Stud. 1 will with good-will fay as methinketh
therein,

CHAP
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CHAP XY.IV

What is a mude coniraét, or naked promzﬁ
after the laws of England and w/yez‘ber any

attion may lie thereon.

YIR'S'T, it is to be underftood, that contralts
be grounded upon a cuftom of the realm, and
by the law that.is culled Fus gentium, and not di-
rectly by the law cf reafon: for when all things
Ywere in common, it needed not to have contra&s,
but after property was brought in, they were right
expedient to all people, fo that a man might have
of his’ neighbour that he had not of his own ; and
that could not be lawfully but by his gift, by way
of lending, concord, or by fome leafe; bargain, ot
fale 5 and.fuch barorams and fales be called contratts,
and be made by affent of the parties upon agree-
ment between them, of goods or lands, for money,
or for other frecompence, but only of money ufual,
for money ufual is no contract. Alfo a concord is
properly ‘uron an agreement between the partics,
with divers articles therem, fome rifing on the one
part, and fome on the other. As if 7obn at Stile
letteth a chamber to” Henry Hart, and it is farther
agreed between them, that the faid Henry Hart thould
go to board with the faid Fobn at Stile, and the faid
Henry Hart to pay for the chamber and boarding a
certain fum, & this is properly called a Concord ;
bur it is alfo a contralt, and a good alion lieth up-
on it, Howbeit it is not much argued in the laws
of England what diverfity is between a contra, a
concerd, a promlfe, a gift, a loan, or a pledge,
bargam, d'covenant, or fuch other. ‘For the intent
of the law is to have the effeét of the matter argued,
and not the terms. And a nude contra&t is, when
a man maketh a bargain, or a fale of his goods or
lands,
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lands, without any recompence appointed for it :
as if I fay to another, I fell thee all my land, or elfe
my goods, and nothing is affigned thart the other
fhall give or pay forit; this is a nude contratt,
and, as I take it, it is void in the law and confci-
ence. And a nude or naked promife is, where a
a man promifeth another to give him certain money
fuch a day, or to build an houfe, or to do him fuch
certain fervice, and nothing is affigned for the mo-
ney, for the building, nor for the fervice ; thefe be
called naked promifes, becaufe there is nothing af-
figned why they fhould be made ; and I think ‘no
action lieth in thofe cafes, though they be not per-
formed. Alfo if I promife to another to keep him
fuch certain goeds fafely to fuch a time, and after I
refufe to take them, therelieth no ation againft me
for it. Butif I take them, and after they be loft or
impaired through my negligent keeping, there an
action licth.

Dosz. But what opinion hold they that be learned
in the law of England in fuch promifes that be call
ed naked or nude promifes ? Whether do they hold
that they that make the promife be bounden in con-
fcience to perforn. their promife, though they can-
not be compelled thereto by the law, or not.

Stud. The books of the law of England entreat
little thereof, for it is left to the determination of
doctors : and therefore I pray thee thew me fome-
what now of thy mind therein, and then I thall thew
thee fomewhat therein of the minds of divers that
be learned in the law of the realm ? *

Dos3. To declare the matter plainly after the fay-
ing of doctors, it would afk a long time, and there-
fore I will touch it briefly, to give thee occafion to
defire to hear more therein hereafter.  Firft thou
fhalt underftand, that there is a promife that is
called an Jduvow, and that is a promife made to
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God ; and he that doth make fuch a vow upon 2
deliberate mind, intending to perform it, is bound
in confcience to do it, though it be only made in
the heart, without pronouncing of words. And of
other promifes made to a man upon a certain confi-
deration, if the promife be not againft thelaw, as if
A. promife to give B. 20/. becaufe he hath made him
fuch a houfe, or hath lent him fuch a thing, or other
fuch like, I think him bound to keep his promife,
But if his promife be fo naked, that there is no man-
ner of confideration why it thould be made, then I
think him not bound to perform it : for it is to fup+
pofe that there were fome error in the making of
the promife. But if fuch a promife be made to an
univerfity, to acity, to the church, to the clergy, or
to poor men of fuch a place, and to the honour of
God, or fuch other caufe like, as for maintenance
of learning, of the commonwealth, of the fervice of
God, or in relief of poverty, or fuch other; then I
think that he is bounden in confcience to perform
it, though there be no confideration of worldly pro-
fit that the grantor hath had or intended to have for
it. Andin all fuch promifes it muft be underftood,
that he that made the promife intended to be bound
by his promife ; for elfe commonly, after all doétors,
he is not bound unlefs he were bound to it before
his promife : as if 2 man promife to give his father
a gown that hath need of it, to keep him from cold,
and yet thinketh not to give it him, neverthelefs he
is bound to give it, for he was bound thereto before.
And, after fome doctors, a man may be excufed of
fuch a promife in confcience by cafualty that com-
eth after the promife, if it be fo, that if he had
known of the cafualty at the making of the promife
he would not have made it. And alfo fuch pro-
mifes if they fhall bind, they muft be honeft, law-
ful, and pofiible, and elfe they are not to be holden -
in
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in conftience, though there be 1 cau{e, &e. Ard
if the promife be good, and with a caufe, though no
worldly profit thall grow thereby to him that ma=
keth the promife, but only a fpiritual profit, as in
the cafe before rehearfed of a promife made to an
univerfity, to a city, to the church, or fuch other,
and with a caufe, asto the honour of God there it is
moft commonly holden that an action upon thofe
promifes lieth in the law caron.

Stud. Whether doft thou mean in fuch promxfes
made to an univerfity, to a city, or to fuch other as
thou haft rehearfed before, and with a caufe, as to
the honour of God, or fuch other, that the party
fhould be bound by his promife, if he intended nof:
to be bound thereby, yea or nay !

Dog. 1 think nay, no more than upon promlfes
made unto common perfons,

Stud.- And then methinketh clearly, that no aétion |
can lie againft him upon fuch promifes, for it is fe-
cret in his own confcience whether he intended for
to be bound or - nay, And of the intent inward in
the heart, man’s law cannot judge, and that is one
of the caufes why the law of God is neceffary, (that
is to fay) to judge inward things : and if an aétion
thould lie in that cafe in the law canon, then thould
the law canon judge upon the inward intent of the
heart, which cannot be, as me feeraeth. And there-
fore, after divers that be learned in the laws of the
realm, all promifes thall be taken in this manner:
that is to fay, If he to whom the pxomlfe is made
have a charge by reafon of the promife, which he
hath alfo performed, then in that cafe he fhall have
an action for that thing that was promifed, though
he that made the promife have no worldly profit by
it. And if a man fay to another, heal fuch a poor
man of his difeafe, or, make an highway, and [
will give thee thus much; and if he do.it, I think

N 2 ' an
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an action lieth at the Common law. And moreover,
though the thing that he fhall do be all fpiritual,
yetif he perform it, I think an action lieth at the
Common law. As if a man fay to another, faft for
me all the next Lent, and I will give thee twenty
pounds, and he performethit; I think an adtion
lieth at the Common law. And likewife if a man
fay to another, marry my daughter, and I will give
thee twenty pounds; upon this promife an action
lieth, if he marry his daughter. And in this cafe he
cannot difcharge the promife though he thought not
to be bound thereby ; forit is a good contraét, and
he may have guid pro quo, that is to fay, the prefer-
ment of his daughter for his money. But in thofe
promifes made to an univerfity, or fuch other as
thou haft remembered before, with fuch caufes as
thou haft thewed, that is to fay, to the honour of
God, or to the increafe of learning, or fuch other
like, where the party to whom the promife was
made is bound to no new charge by reafon of the
promife made to him, but as he was bound to be-
Yore ; there they think that no ation lieth againft
him, though he perform not his promife, for it is no
contra&;, and fo his own confcience muft be his judge
whether he intended to be bound by his promife or
» mnot. And if he intended it not, then he offended
for his diffimulation only ; but if he intended to be
bound, then if he perform it not, untruth is in him,
and he proveth himfelf to be a liar, which is prohi-
bited as_well by the law of God as by the law of rea-~
fon. And furthermore, many that be learned in the
law of England hold, that a man is as much bounden
in con{cience by a promife made to a common per-
fon, if he intended to be bound by his promife, as
he is in the other cafes that thou haft remembered
of a promife made to the church, or the clergy, or
fuch other : for-they fay that as much untruth is in

) . the



CHAPTER XXIV. 181

the breaking of the one as of the other; and they
fay that the untruth is more ro be pondered than the
perfon to whom the promifes be made.

Dos2. Bur what hold they if a promife be made
for a thing paft, as I promife thee xl. li. for that
thou haft builded me fuch a houfe, lieth an ation
there ?

Stud. They fuppofe nay, but he fhall be bound in
confcience to perform it after his intent, as is before
faid.

Do&t. And if a man promife to give another
xl. L. in recompence for fuch a trefpafs that he hath
done him, lieth an aéion there?

Stud. 1 fuppofe nay, and the caufe is, for that
fuch promifes be no perfet contracts. For a con-
tract is properly where a map for his money fhall have
by affent of the other party certain goods, or fome
other profit at the time of the contraét or after : but
if the thing be promifed for a caufe that is paft, by
way of recompence, then it is rather an accord than
a contract ; but then the law is, that upon fuch ac-
-cord the thing that is promifed in recompence muft
be paid, or delivered in hand, for upon an accord
there lieth no action. ’

Doz Butin the cafe of trefpafs, whether hold.
they, that he be bound by his promife, though hé
intended not to be bound thereby ?

Stud. They think nay, no more than in the other
cafes that be put before.

Doét. In the other cafes he was not bound to that
he promifed, but only by his promife ; but in this
cafe of trefpafs he was bound in confcience, before
the promife, to make recompence for the trefpafs :
and therefore it feemeth that he is bound in confri-
ence to keep his promife, though he intended not
to be bound thereby.

N 3 Siud,
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Stud. Though he were bound before the promife
to make recompence for his trefpafs, yet he was not
bound to no fum in certain but by his promife : and
becaufe that the fum may be too much or too little,
and not egal to the trefpafs, and that the party to
whom the trefpafy was done, notwithftanding the
promife, is at llberty to take his ation of trefpafs
if he will; therefore they hold that he may be his
own Judue in confcience whether he intended to be
bound by his promife or not, as he may in other
cafes.; but if it were of a debt, then they hold that
he is bound to perform his promife, in confcience.

Dozz. What if in the cafe of trefpafs he affirmeth
his promife with an oath ?

Stud. Then they hold that he is bound to perform
it for favmg of his oath, though he intended not to
be bound : but if he intended to be bound by his
promife, then they fay that an oath needeth not but
to enforce the promife; for they fay, he breaketh
the law of reafon, which is, that we may do nothing
againft the truth, as well when he breaketh his pro-
rmfe that he thought in his own heart to be bound
by, as he doth when he breaketh his oath, though
the offence be not fo great, by reafon of the perjury,
Moreover to that thou fayeft, that upon fuch pro-
mifes as thou haft rehearfed before, fhall lie an action
after the law canon ; verily as to that in this realm
there can no aétion lie thereon in the fpiritual court,
if the promife be of a temporal thing ; ; for a prohis
bition or a Premunire facias thould lie in that cafe.

Dog2. That is marvel, fith there can no aétion lie
thereon in the king’s court, as thou fayeft thyfelf.

Stud. That maketh no matter: for though there
lie no action in the king’s court againft executors up-
on a fimple contract; yet if they ‘e fued in that cafe
for the debt in the fpmtual court, a prohibition ii-

eh.
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eth. And in like wife, if a man wage his law un-
truly in an ation of debt upon a contract in the
king’®s court, yet he fhall not be {ued for the perjury
in the fpiritual court, and yet no remedy lieth_ for
the perjury in the king’s courts : for the prohibition
lieth not only where a man is fued in the {piritual
court of fuch things as the party may have his re-
medy in the king’s court, but alfo where the fpiritual
court holdeth plea, in fuch cafe where they by the
king’s prerogative, and by the ancient cuftom of the
realm, ought none to hold.

Dof. 1 will take advifement upon that thou haft
faid in this matter till another time, and I pray thee
now proceed to another queftion. ’

CHAP XXV.
€ The twentieth queftion of the fludent.

Stud. Man hath two fons, one born before efpou-
fals, and the other after efpoufals, and
the father by his will bequeatheth to his fon and heir
all his goods: which of thefe two fons fhall have
the goods in confcience ? \
Doz, As 1 faid in our firft dialogue in Latin,
the laft chapter, the doubt of this cafe dependeth
not in the knowing what confcience will in this cafe,
but rather the knowing which of the fons fhall be
judged heir, (that is to fay) whether he fhall be ta-
ken for heir, that is heir by the fpiritual law, or he
that is heir by the law of the realm, or elfe that it
fhall be judged for him that the father took for heir.
Stud. As to that point, admit the father’s mind
not to be known, or elfe that his mind was that he
thould be taken for heir that thould be judged for
heir by the law, that in this cafe it ought to be judg-
ed by; and then, I pray thee, fthew me thy mind
therein : for though the queftion be not directly de-
N 4 pending
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pending upon the point to fee what confcience will
in this cafe, yet it is right expedient for the well or-
dering of confcience, that it be known after what
Iaw it fhall be judged: for if it ought to be judged
after the temporal law who thould be heir, then it
were againft confcience, if the judges in the fpiritual
law fhould judge him tor heir that is the heir by the
{piritual law, and I think they fhould be bound to
reftitution thereby. And therefore, I pray thee,
fhew me thine opinion, after what law it fhall be
judged.

Dofi. Methinketh that in this cafe it fhall be
judged after the law of the church ; for it appeareth
that the bequeft is of goods: and therefore if any
fuit fhall be taken upon the execution of the will for
th=>b.q q -4, it muft be talz=n in the {piritual court ;
and when it is depending in the fpiritual court, me-
thinketh it muft be judged after the fpiritual law
for of the temporal law they have no knowledge,
nor they are not bound to know it, as methmketh
and more ftronger not to judge after it. But if the
bequeft had been of a chattel real, as of a leafe for
term of years, or of a ward, or fuc:h other, then the
matter fhould have come in debate in the king’s
court; and then I think the judges there fhould
judge after the law of the realm, and that is, that
the younger brother is heir : and fo methinketh the
diverfity of the courts fhall make the diverfity of
judgment.

Stud. Of that might follow a great inconvenience,
as me feemeth, for it might be fuch a cafe that both
chattels real and chattels perfonal were in the will,
. and then, after thine opinion, the one fon fhall have
the chartels perfonal, and the other fon the chattels
real ; and it cannot be conveniently taken, as me-
thinketh, but that the father’s will was, that the one
fon fhould have all, and not be divided, Therefore

" me-
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methinketh that he fhall be judged for heir that is
heir by the Common law, and that the judges {piri-
tual in this cafe be bound to take notice what the
Common law is: for fith the things that be in va-
riance be temporal, that is to fay, the gdods of the
father, it is reafon that the right of them in this
realm fhall be determined by the law of the realm.

Dogz. How may that be ? For the judges {piritual
know not the law of the realm, ne they cannot know
it as to the moft part of it ; for much part of the
law is in fuch fpeech that few men have the know-
ledge of it, and there is no means, ne familiarity of
ftudy between them that learn the faid laws; for
they be learned in feveral places, and after divers
ways, and after divers manners of teachings, and in
divers {peeches, and commonly the one of them
have none of the books of the other: and to bind
the fpiritual judges to give judgment after the law
that they know not, ne that they cannot come to
the knowledge of it, feemeth not reafonable,

Stud. 'They muft do therein as the king’s judges
muft do when any matter cometh before them that
ought to be judged after the fpiritual law, whereof
I put divers cafes in our firft dialogue in Engli/b, the
{feventh chapter; that is to fay, they muft either take
knowledge of it by their own ftudy, or elfe they
muft enquire of them that be learned in the law of
the church, what the law is; and in like wife muft
they do. But it is to doubt, that fome of them
would be lothto afk any fuch queftion in fuch cafe, or
to confefs that they are bound togive their judgment
after the temporal law : and furely they may lightly
offend their confcience.

Doz 1 {uppofe that fome be of opinion that they
are not bound to know the law of the realm ; and
verily, to my remembrance, I have not heard that
judges of the fpiritual law are bound to know the
law of the realm, Stud,
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Stud. And I fuppofe that they are not only bound
to know the law of the realm. or todothat in them
is to know it, when the knowledge of it openeth the
right of the matter that dependeth before them : but
that they be alfo bound to know where, and in what
cafe they ought to judge after it : for in fuch cafes
they muft take the king’s law as the law {piritual to
that point, and are bound in conlcience to follow i,
as it may appear by divers cafes, whereof one is this.
Two joint- tenants -be of goods, ‘and the one of them
by his laft will bequeatheth all his part to a ftranger,
and maketh the other joint-tenant his executor, and
dieth : if he to whom the bequeft is made fue the
cther joint-tenant upon the legacy as executor, e,
upon this matter thewed, the judges, of the fpiritual
law are bound to judge the will to be void, becaufe
it is void by the law of the realin, whereby the | joint-
tenant hath right to the whole goods by the title of
.the furvivor, and is Jjudged to have the goods as by
the firft gift, which is before the title of the will,
-and muft therefore have preferment as the eldeft title:
-and if the judges of the fpiritual court judge other-
~ wile, they are bound to reftitution. And by like
-reafon the executors of a man, that is outlawed at
the time of his death, may difcharge themfelves in
the fpiritual court of the performing of the legacies,
‘becaufe they be chargeable to the king; and yet
there is no fuch law of utlagary in the fpiritual law,

Do By occafion of that thou haft faid before, I
would afk of thee this queftion. If a parfon of a
church alien a portion of difmes according as the
Apiritual law hath ordained, is not that alienation
fufficient, though it have not the folemnitics of the
temporal law ?

Stad. 1 am in doubt therein, if the portion be un-
der the fourth part of the value of the church: but
if it be to the value of the fourth part of the church

or
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or abave, it is not fufficient, and therefore ‘was the
writ of right of difmes ordained. And if in a writ
of right of difmes it be adjudged in the king’s court
for the patron of the fucceffor of him that alieneth,
becaufe the alienation was not made according to the
Common law ; then the judges of the fpiritual law
are bound to give their judgment according to the
judgment given in the king’s court. And in like
wife, if a parfon of a church agree to take a penfion
for the tythe of a mill, or if the penfion be to the
fourth part of the value of the church, or above,
then it muft be aliened after the folemnities of the
king’s laws, as lands and tenements muft ; or elfe
the patron of the fucceffor of him that alieneth may
bring a writ of right of difmes, and recover in the
king’s court ; and then the judges of the fpiritual
court are bound to give judgment in the fpiritual
courts accordingly, as is aforefaid, ,

Dof2. 1 have heard fay that a writ of right o
difmes is given by the ftatute of #eftm. 2. and that
{peaketh only of difmes, and not of penfions.

Stud. Where a parfon of a church is wrongfully
deforced of his difmes, and is let by an Iudicavit to
afk his difmes in the fpiritual court, then the pa-
tron may have a writ of right of difimes by the fta-
tute that thou fpeakeft of, for there lay none at the
Common law ; for the parfon had there good right,
though he were let by the Judicavit to {ue for his
right. But when the parfon had no remedy at the
fpiritual law, there a writ of right of difmes lay for
the patron by the Common law, as well of penfions
as of difmes : and fome fay that in fuch cafe it lay
of lefs than of the fourth part, by the Common
law, but that I pafs over. And the reafon why it
lay at the Common Law, if the difmes or penfions
were above the fourth part, &¢. was this : By the
fpiritual law the alienation of the parfon with the

affent
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affent of the bithop, and of the chapter, fhall bar
the fucceflor without affent of the patron, and fo
the patron might leefe his patronage, and be not af-
fenting thereto : for his incumbent might have no
remedy but in the fpiritua} court, and there he was
barred : wherefore the patron in that cafe fhall have
his remedy by the Comman law, where the affent
of the ordinary and chapter without the patron fhall
not ferve, as it is faid before. But where the in-
cumbent had goed right by the fpiritual law, there
lay no remedy for the patron by the Common law,
though the incumbent were let by an Indicavit, And
for that caufe wasthe faid ftatute made, and it lieth
as well by the equity for offerings and penfions, as
for difmes. Then, farther,I would think that where
the {piritual court may hold plea of a temporal thing,
that they muft judge after the temporal law, and
that ignorance fhall not excufe them in that cafe :
for by taking of their office they have bound them-
felves to haveknowledge of as much as belongeth to
their office, as all judges be, fpiritual and temporal:
But if it were in argument in this cafe, whether the
eldeft fon might be a prieft, becaufe he is a baftard
in the temporal law, that thould be judged after the
fpiritual law, for the matter is fpiritual.

Dosz. Yet notwithftanding all the reafons that
thou haft made, I cannot fee how the judges of the
fpiritual law fhall be compelled to take notice of
the temporal law; feeing that the moft part of it is
in the French tongue ; for it were hard that every
{piritual judge fhould be compelled to learn the
tongue. But if the law of the realm were fet in fuch
order, that they that intend to ftudy the law canon
might firft have a fight of the law of the realm, as
they have now of the law civil, and that fome books
and treatifes were made of cafes of confcience con-
cerning thofe two laws, as there be now concemix;lg

the
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the law civil and the law canon 3 I would affent that
it were right expedient, and then reafon might ferve
the better, that they fhould be compelled to take
notice of the law of the realm, as they be now bound
in fuch countries as the law civilis ufed to take no-
tice of that law.

Stud. Methinketh thine opinion is right. good and
reafonable ;. but till fuch an order be taken, they are
bound, as I fuppofe, to enquire of them that be
learned in the Common law, what the law is, and
fo to - give their judgment according, if they will
keep themfelves from offence of confcience. And
forafmuch as thou haft well fatisfied my mind in all
the queftions before, I pray thee now that I may
fomewhat feel thy mind in divers articles that be
written in divers books for the ordering of confci-
ence upon the law canon or civil : for methinketh

- that there be divers conclufions put in divers books,
as in the fums called Summa Angelica and Summa Ro-
fella, and divers other for the good order of confci-
ence, that be againft the law of this realm, and rather
bind confcience, then do give any light to it.

Doét. 1 pray thee thew me fome of thofe cafes.

Stud. 1 will with good-will.

CHAP XXVL

€ Whether the abbot may with confcience prefent
to an advowfon of a church that belongeth to
the boufe, without aflent of the covent?

I T appeareth in the chapter, Ef agnofeitur de bis
que frunt a prelatis, the which chapten is recited
in the {um called Summa Angelica, in the title Abbas,
the twenty-feventh artiele, that he tnay not, without

“any cuftom, or any fpecial privilege to help therein.

Stud. Truth itis, that there is fuch a decretal ; but
thry that be learned in the law of £ueland hold the

decretal
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decretal bindeth not in this realm: and this is the
caufe why they do hold that opinion. By the law
of the realm the whole difpofition of lands and goods
of the abbey is the abbot’s only for the time that he
is abbot, and not in the covent, for they be but as
dead perfons in the law: and therefore the abbot
fhall fue and be fued only without the covent, do
homage, fealty, atturn, make leafes, and prefent to
-advow{ons only in his own name. And they fay
farther, that this authority cannot be taken from
him but by the law of the realmy and fo they fay,
‘that the makers of the decretal exceed their power;
wherefore they fay it is not to be holden in confci-
ence, no more than if a decree were made that a
leafe for term of years, or at will, made by the ab-
bot without the covent, fhould be immediately void:
and fo they think that the abbot may in this cafe
prefent in his own name without offence of confci-
ence, becaufe the faid decretal holdeth not in this
realm..

Doé2. But many be of opinion, that no man hath
authority to prefent in right and con{cience to any
benefice with cure but the pope, or that he hath his
authority therein derived from the pope ; for they
fay, that forafmuch as the pope is the vicar general
under God, and hath the charge of the fouls of all
people that be in the flock of Chrif’s church, it is
reafon that, fich he cannot minifter to all, ne dothat
is neceffary to all people for their fouls health in his
own perfon, that he fhall affign deputies for his dif-
charge in that behalf. And becaufe patrons claim
to prefent to churches in this realm by their own
right, without title derived from the pope, they fay
~that they ufurp upon the*pope’s authority. And
therefore they conclude, that though the abbot have
title by the law of the realm to prefent in this cafe

in his own name, that yet, becaufe that title is againft
the
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the pope’s prerogative, that that title, ne yet the law
of the realm that maintaineth that title, holdeth not
in confcience. And they fay alo, that it belongeth
to the law canon to determine the right of prefent-
ment to benefices, for it is a thing fpiritual, and be-
longeth to the fpiritual jurifdition, as the depriva-
tion from a benefice doth : and fo they fay the faid
decretal bindeth in confcience, though in the law of

the realm it bindeth not.
Stud. As to the firft confideration, I would right
well agree, that if the patrons of churches in this
realm claimed to put incumbents into fuch churches
as thould fall void of their patronage, without pre-
fenting them to the bithop, or if they claimed that
the bithop fhould admit fuch incumbent as they
thould prefent, without any examination to be made
of his ability in that behalf, that that claih were a-
gainft reafon and confcience, for the caufe that thou
haft rehearfed : but forafmuch as the patrons in this
realm claim no more but to prefent their incum-
bents to the bifhop, and then the bifthop to exa-
mine. the ability of the incumbent, and if he find
him by examination not able to have cure of fouls,
he then to refufe him, and the patron to prefent an-
other that fhall be able, and if he be able, then the
bifhop to admit him, inftitute him and induét him ;
I think that this claim, and their prefentments there-
upon, ftand with good reafon and confcience, As
to the fecond confideration, it is holden in the laws
of the realm, that the right of prefentment to a
church is a temporal inheritance, and fhall defcend
by courfe of inheritance from heir to heir, as lands
and tenements fhall, and fhall be taken as affets, as
lands and tenements be : and for the -trial of the
right of patronages be ordained in the law divers
actions for them that be wronged in that behalf, as
writs of right of advowfon, affifes of Darrein pre-
Jentiment,
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fentment, Quare impedit, and divers other, which al-
way without time of mind have been pleaded in the
king’s courts as things pertaining to his crown and
royal dignity : and therefore they fay that in this
cafe his laws ought to be obeyed in law and confci-
ence. .

Do, If it come in variance whether he that is fo
prefented be able or not able, by whom fhall the
ability be tried ?

Stud. If the ordinary be not party to the ation,
it fhall be tried by the ordinary ; but if he be party,
it fhall be tried by the metropolitan.

Doz, Then the law is more reafonable in that
point than I thought it had been: but in the other
point I will take advifement in it till another time,
and I pray thee fhew me thy mind in this point. If an
abbot name his covent with him in his prefentation,
doth that make the prefentation void in the law ?
Or is the prefentation good notwithftanding ?

Stud. 1 think it is not void therefore, but the na-

- ming of them is void, and a thing more than need-
eth. For if the abbot be difturbed, he muft bring
his altion in his own name, without the covent.

Doz, Then ! perceive well that it is not: prohibit-
ed by the law of England, but that the abbot may
name the covent in his prefentation with him, and
alfo take their- affent whom he fhall prefent, if he
will : and then I hold it the fureft way that he fo
do, for in fo doing he fhall not offend neither in law
nor confcience.

Stud. To take the affent of the covent whom he
fhall prefent, and to name them alfo in the prefenta-
tion, knowing that he may do otherwife both in law
and confcience, if he will, is no offence : but if he
take their affent, or name them with him in the pre-
fentation, thinking that he is fo bound to do in law
and confcience, fetting a confcience where none is,

1 ‘ and
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and regardeth not the law of the realm, that will
difcharge his confcience in this behalf, if he will, fo
that he prefent an able man, as he may do, without
their affent ; there is an error and offence of conici~
ence in the abbot. And in like wife, if the abbot
prefent in his own name, and therefore the covent
faith that he offendeth in confcience, in that he ob-
ferveth not the law of the church, for that he taketh
not their affent ; then they offend in judging him to
offend that offendeth not. And therefore the fure
way is in this cafe to judge both the faid laws of
fuch effeét as they be, and not to fet an offence of
confcience by breaking of the faid decree, which
ftandeth notin effet in this behalf within this realm.

CHAP XXVIL

€ If @ man find beafts in bis ground doing burt,
whether may be by bis own avthority take them,
and keep them till be be fatisfied of the burt2

HIS queftion is made in the fum called Sw-
T ma Rofella in the title of Reflitution, that is to
fay, Reftitutio 13. the gth article : and there it is an-
fwered, that he may not take them for to hold them
as a pledge till he be fatisfied for the hurt; but that
he may take them, and keep them till he know who
oweth them, that he may thereby learn againft whom
to have his remedy. Is not the law of the realm fo
in like wife ? ‘

Siud. No verily, for, by the law of the realm, he
that in that cafe hath the hurt may take the beafts
as a diftrefs, and put them in a pound overt, fo it
be within the faid fhire, and there let them remain
till the owner will make him amends for the hurt.

Doét. What calleft thou a pound overt ?

Stud. A pound overt is not only fuch a pound. as
is commonly made in towns and lordthips, tor to put

in
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in beafts that be diftrained, but it is alfo every place
where they may be in la\vfully, not making the
owner an offender for their being there: and that it
be there alfo, that the owner may lawfully give. the
beafts meat and drink while they be in pound.

Dot. And if they die in the pound for lack of
meat, whofe jeopardy is it ?

Stud, 1f it be fuch a pound overt as I fpeak of it
is at the peril of him that oweth the beafts, fo that
he that had the hurt fhall be at liberty .to take his
ation fog the trefpafs, if he will : and if it be nota
lawful pound, then it is at the peril of him that di-
{trained ; and fo it is if he drive them out of the thire,
and they dic there,

D2, 1 put the cafe that he that oweth the beafts
offer fufficient amends; and the other will not take
it, but keepeth the beafts fill in pound, may not the
owner take them out ¢
© Stud. No, for he may not be his own judge 5 and
if he do, an aétion lieth againft him for breaking of
the pound but he muft fUP a replevin, to have his
beafts delivered him out of the pound,and thereupon
1t thall be tned by twelve men,whether the amends
that was oifvred were {u3icient or not 2 And if it be
found that the offer was not fufficient, then he that
hath the hurt {2l have fuch’ amends as the twelve
men fhall altf, :

Do, If it be fbund by the twelve men that the
amends were fufficient, thall he that refufeth to take
it have no punifhment for his refufal, and for keep-
ing of the bealls in pound. after that time ?

Siad. 1 think no, but that ke fhall yield damages
in the Replevin, becanle the wiue is tried againft him.

Do, T rut the cafe that the beafts after the refu-
fal dic in pound for lack of mear, at whofejc:opardy
g !t then ¢ ? -

Study
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- 8tud. At the jeopardy of him that owed the beatts,
as it was before : fot he is bound at his-peril, by
reafon of the wrong that was done at the bemmiihg,
to {ee that they have meat as long as théy fhall be in
pound, unlefs the king’s writ'come to deliver them,
and he refifteth it ; for after that time it will be at
his jeopardy if they die for lack of meat,-and the da=
mage fhall be recovered in an_aétion brought tipon
the ftatute for difobeying the king’s writ.

"CH AP XXVIII

8 Whetker a2 gift made éy one under the age of
tawenty-five years be good.

DaéZ. I T ‘appeareth in Sumima Angelica in the title

Donatio prima, the 7th article; that a than
‘before the age of twenty-five years may not give,
without it be with -the authority of his tutor : is it
not fo likewife at the Common law ? "

-Stud. The age of infants to give or fell their Jdnds
and goods in the law of Englond is at - tw?enty-one
_years, or above ; fo that after that age thegift is
‘good, and before that age it is not good by Whofe
affent foever it be, except it be for his meat, and his
-drink, or apparel, or that he do it as executor, in
performancc of the will of his teftator, or in fome
other like cafes, that need not to be rehearfed here
‘and that age muft be obferved in this realin in law
and confcxcnce, and not. the faid age of twenty-five
years.

Dog2. 1 put the cafe it were ordained by a decree
‘of the church, that if any man by his will bequeath'-
-eth goods to andther,,and willeth that they fhall be
-delivered to him at his full age, and that in that cafe
‘twenty-five years fhall be taken for the full ages
‘fhall not that decree be obferved and ftand goed af-
--ter theslaw of Englond 2

O 2 Stud.
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$tud, 1 fuppofe it fhall not. For though it be:
long to the church to have the probate and the exe~
¢ution of teftaments made of goods and chattels, ex-
cept it be in certain lordfhips and feigniories that
have them by prefcription ; yet the chureh may not,
as me feemeth, determine what fhall be the lawful
age for another perfon to have the goods, for that
belongeth to the king and his laws to determine.
And therefore if it were ordained by 2 ftatute of the
realm, that he fhould notin fuch cafe have the goods
'till he were of the age of twenty-five years, that fta-
tute were good, and to be obferved as well in the fpi-
ritual law as in the law of the realm: and if a fla-
tute were good in that cafe, then a decree made
thereof is' not to be obferved ; for the ordering of
the age may not be under two feveral powers ; and
one property of every good law of man is, that the
maker exceed not his authority : and I think that
the fpiritual judge in that cafe ought to judge the
full age after the law of the realm, feeing that the
matter of the age concerneth temporal goods. And
I fuppofe farther, that as the king by authority of
his parliament may ordain that all wills fhall be
void, and that the goods of every man fhall be dif-
pofed in fuch manner as by ftatute thould be affign-
ed, that more ftronger he may appoint at what age
fuch wills as be made fhall be performed.

Doz2. Thinkeft thou then that the king may take
away the power of the ordinary, that he fhall not
call executors to accompt ?

Stud. 1 am fomewhat in doubt therein: but it
fcemeth that if it might be enatted by ftatute, that
all wills thould be void, as is aforefaid, that then it
might be enacted, that no man fhould have autho-
rity to call none to accompt upon fuch wills, but
fuch as the ftatute fhall therein appoint, for he that
may do the more, may do the lefs. Notwithftand-

ing
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ing I will nothing fpeak determinately in that point
at this time; ne I mean not that it were good
make a ftatute that all wills thould be void, for I
think them right expedient: but mine intent is, to
prove that the Common law may ordain the time of
the full age, as well in wills of temporal things as
otherwife, and alfo that wills fhall be made ; and if
it may fo do, then much ftronger it belongeth to the
king’s laws to interpret wills concerning temporal
things, as well when they come in argument before
his judges, as when they come in argument before
fpuritual judges, and that they ought not to be judg-
ed by feveral laws, (that is to fay) by the fpiritual
judges in one manner, and by the king’s judges in
another manner. :

CHAP XXIX.

q If aman be convifl of berefy, before the ordi-
nary, whether bis goods be forfeited:

Dos. l T appeareth in Summa Angelica, in the title

A Donatio prima, the 13th article, that he that
is a heretick may not make executors; for in the
law his goods be forfeit : what is the law of the
realm therein ?

Stud. If a man be convilt of herefy, and abjure,
he hath forfeit no goeds; but if he be convited of
herefy, and be delivered to laymens hands, then
hath he forfeit all his goods that he hath at that time
that he is delivered to them, though ke be not put
in execution for the herefy : but his lands he fhall
not forfeit except he be dead for the herefy, and then
he fhall forfeit them to the lords of the fee, as
in cafe of felony, except they be holden of the ardi-
nary, for then the king fhall have the forfeiture ; as
it appeareth by the ftatute made the fecond year of
.5 ¢ 7.

03 Lo,
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Doél. Methinketh that,” as it belongeth only to
the church to determine hereﬁes, that fo it be!0no-
eth to the church to determine what punifhment he
fhal] have for his herefy, except-death, which they
may not be judges in : but if the church decree
that he fhall therefore forfeit his goods, methinketh
that they be farfeit by that decree.

Stud.- Nay verily, for they.be temporal, and be-
long to the judgment of the king's court: and I
thmk the ordinary might have fet no fine upon one
impeached of herefy, il it was ordained by the fta-
tule of . 4. that he may fet a fine in that cafe, if he
fee capfe ; and then the king fhall have that fine, ag
in the fuid Ratute appearcth

CHAP XXX
G Where divers patrons of an advowfon, and the
church woideth, the patrons vary in. their pre-
fentments, whether the bifbop [ball bave liberty
to pmﬁm‘ which of the incumbents that be will,
or not 2

Daét. [‘HI S queftion is atked in Swmma Rofella,

in the title Patronys, the 9th article 3 and
there it appeareth by the better opinion, that he may
prefent whether clerk he will : howbeit the maker of
the faid fum faith, by the rigour of the law, the bi-
thop in fuch cafe may prefent a firanger, becaufe
the patrons agree not. And in the fame chapter
Pasronus, the 15th article, it is faid that he muft be
Prefex red that hath the mof’c merits, and hath the
wmoft part of the patrons : and if the number be
equal, that then it is to confider the merits of the
patron : and if they be of like merit, then may the
bithop .command them to agree, and to prefent
again : and if they cannot yet agree, then the liber-

£y to Plemnt is given to the bifhop to take which he
0
- - il
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will : and if he may not yet prefent without great
trouble, then fhall the bithop order the church in
the beft manner he can: and it he cannot order it,
then thall he fufpend the church, and take away the
relicks, to the rebukes of the patrons: and if they
will not be fo ordered, then muft he afk help of the
temporalty. And inthe 15th article of the faid title
Patronus, it is afked, Whether it be expedient in
fuch cafe, that the more part of the patrons agree,
having refpect to all the patrons, or that it {uffice
to have the more part in comparifon of the lefs parc ?
as thus; There be four patrons to prefent one clerk:
the firft and fecond prefent one, the third prefenteth
another,and the fourth another: he that is prefented
by two hath not the more part in comparifon of all
the patrons, for they be equal; but he hath the
mote part having refpect to the other prefentments.
To this queftion it is anfwered, That cither the pre-
fentment is made of them that be of the college, and
there is requifite the more part, having refpet to all
the college ; or elfe every man prefenteth for him-
felf as commonly do lay-men that have the patronage
of their patrimony, and then it {ufficeth to have the
more part in refpect of the other parties. Doth not
the law of England agree to thefe diverfities ?

Stud. No verily.

Doét. What order then fhall be taken in the law
of England, if the patrons vary in their prefentments?

Stud. After the laws of England this order fhall
be taken : if they be joint-tenants or tenants in
common of the patronage, and they vary in prefent-
ment, the ordinary is not bound to admit none of
their clerks, neither the more part nor the lefs; and
if the fix months pafs, or they agree, then he may
prefent by the lapfz : but he may not prefent within
the fix months, {or if he do, they muay acree, and
bring a Qo Japediy againft him, and remove hig

Q 4 cluvk,
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clerk, and fo the ordinary thall be a difturber, And

if the patrons have the patronage by defcent as co-

parceners, then is the ordinary bound to admir the
clerk of the eldeft fifter, for the eldeft fhall have the
preferment in the law, if the will; and then at the
next avoidance the next fifter fhall prefent; and fo
by turn one fifter after anather, till all the fifters or
their heirs have prefented, and then the eldeft fiter
fhall begin again. And this is called a Prefenting
4y tyry, and it holdeth alway between coparceners
of an advowfon, except they agree tq prefent toges
ther, or that they agree by compofition to prefent
in fome other manner ; and if they do fo, the agree-

ment muft {tand. But this muft be always except,

that if at the firft avoidance that fhall be after the

death of the common anceftor, the king have the
ward of the youngeft daughter, that then the king

by his prerogative fhall have the prefentment, and

at the next avoidance the eldeft fitter, and fo by turn,

And it is to underftand, that if after the death of the
common anceftor the church voideth, and the eldeft

fifter prefented together with another of the ffters,

and the other fifters every one in their own name or

together ; that in that cafe the ordinary is not bound

to reccive none of their clerks, but may fuffer the

church to runinto the lapfe, as it is faid before ; for

he fhall not be bound to receive the clerk of the el-

defl fitter, but where fhe prefenteth in her own name,

And in this cafe where the patrons vary in prefent-

ment, the church is not properly faid Jtigious, fo

that the ordinary fhould be bound at his peril to di-
rect a writ to enquire de jure Patronatus, for that

wric lieth where two prefent by feveral titles, but

thefe patrons prefent all in one title, and therefore

the ordinary mayv fuffer it to pafs, if he will, into

the laple. And this manner of prefentments muft be

obferved in this rpalm in law and confcience.

CHAPR
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CHAP XXXIL
€ How long time the patron fhall bave to prefent

Zo a benefice. :

Doz, H S quettion is afked in Summa Angelica,
in the title Fus Patronatus, the 16th art-
¢le ; and there it is anfwered, That if the patron be
a layman, that he fhall have four months, and if he
be aclerk he fhall have fix months, :
Stud. And by the Common law he fhall have fix
months whether he be a layman or a clerk. And I
fee no reafon why a clerk fhould have more refpite
than a layman, but rather the contrary.

DofZ. From what time fhall the fix months be
accompted ?

Stud, That is in divers manners, after the manner
of the avoidance : for if the church void by death,
creation or ceflion, the fix months thall be counted
from the death of the incumbent, or from the crea-
tion or ceffion, whereof the patron fhall be compel-
led to take notice at his peril : and if the voidance
be by refignation or deprivation, then the {ix months
thall begin when the patron hath knowledge given
him by the bifhop of the refignation or deprivation,

Dofi. What if he have knowledge of the refigna-
tion or deprivation, and not by the bithop, but by
fome other? Shall not the fix months begin then
from the time of that knowledge ?

Stud. 1 fuppofe that it fhall not begin till he have
knowledge given him by the bithop.

Dofi. An union is alfo a caufe of voidance: how
fhall the fix months be reckoned there ?

Stud. There can be no union made but the pa-
trons muft have knowledge, and it muft be appoint-
ed who fhall prefent after that union, that is to fay,
ene of them or botl, either jointly or by turn one

' ' S after
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after another, as the agreement is upon the union ;
and fith the patron is privy to the avoidance, and is
not ignorant of it, the fix months fhall be accounted
from the agreement.

Doft. 1 fee well, by the reafon that thou haft made
in this chapter, that ignorance fometime excufeth in
the law of England; for in fome of the faid avoid-
ances it fhall excufe the patrons, as it appeareth by
the reafons above, and in fome it will not : where-
fore I pray thee fhew me fomewhat where ignorance
excufeth in the law of England, and where not, after
thine opinion.

Stud. 1T will with good-will hereafter do as thou
fayeft, if thou put me in remembrance thereof. But
I would yet move.thee fomewhat farther in fuch
queftions as I have moved thee before, concerning
the diverfities between the laws of England and other
aws : for there be many more cafes thereof that, as
me feemeth, have right great need, for the good or-
der of confcience of many perfons, to be reformed,
and to be brought into one opinion, both among
‘fpiritual and temporal. As it is in the cafe where
doctors hold opinion, that the ftatute of laymen,
that reftrains liberty to give lands to the church,
fhould be void; and they fay farther, that if it were
prohibit by a ftatute that no gift thould be made to
foreigners, that yet a gift made to the church fhould
be good ; for they fay that the inferior may not take
away the authority of the fuperior: and this faying
is diretly againft the: ftatutes, whereby it isprohibit

-that lands fhould not be given into Mortmain. And
they fay alfo that bequefts and gifts to the church
muft be determined after the law canon, and not af-
ter the laws and ftatutes of laymen : and {o they re-
gard much to whom the gift is made, whether to
the church, or to make cautways, or to common
periens, and bear more favour in gifts to the church

than
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than to the other. And the law of the realm be-
holdeth the thing that is given and intended, that
if the thing that is given be of lands or goods, that
the determination thereof of right belongeth in this
realm to the king’s laws, whether it be to fpiritual
men or temporal, to the church or to other : and fo
is great divifion in this behalf, when one p: q‘erret.h
his opinion, and another hlS, and ‘one this jurif-
diction, and another that ; and that, as it is to fear,
more of fingularity than of charity. Wherefore it
feemeth that they that have the greateft cherge over
the people, fpecially to the health of their fouls, are
‘moft bound in confcience before other to lcok to
this matter, and to do that in them is, in all charity
to have it reformed, not beholding the temporal ju-
rifdiction or fpiritual jurifdi¢tion, but the common
wealth and quietnefs of the people: and that un-.
doubtedly would fhortly follow, if this divifion werg
put away, which I fuppofe verily will not be, bue
that all men within the realm, both fpiritual and
temporal, be ordered and ruled by one law in ali
things temporal. Notwithftanding, forafmuch as
the purpofe of this writing is not to treat of this
‘matter, therefore I will no farther fpeak thereof ag
this time.

Dect. ‘Then I pray thee proceed to another quex
‘ftion, that thou fayeft thy mind is to do.

Stud. a will with good-will.

CH A P. XXXIIL

§ If aman be excommenged, <whether be Moy in
any cafe be affoiled without making fatisfadtic:.?

N the fum called Swzmmna Ro/%l[a, in the title 4z-
Jolutio quarta, the fecond article, it is faid that he
that is excommunicate for a wrong, if he be able to

make fatisfadlion, ought not to be affoiled, but he
da’
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do fatisfy ; and that they offend that do affoil him;
but yet neverthelefs he is affoiled ; and if he be rot
able to make amends, that he muft yet be affoiled,
taking a fufficient gage to fatisfy if he be able here-
after, or elfe that he make another to fatisfy, if he
be able. And thefe fayings in many things hold
not in the laws of England.

Doé. 1 pray thee fthew wherein the law of<the
realm varieth therefrom.

Stud. If a man be excommunicate in the fpiritual
court for debt, trefpafs, or fuch other things as be-
long to the king’s crown, and to his royal dignity,
there he ought to be afloiled without making any fa-
tisfaction, for the fpiritual court exceedeth their
power in that they held plea in thofe cafes, and the
patty, if he will, may thereupon have a Premunire
Facias, as well againft the party that fued him as a-
gainft the judge ; and therefore in this cafe they
ought in conicience to make abfolution without any
fatisfaltion, for they not only offended the party, in
calling him to anfwer before them of fuch things as
belong to the law of the realm, but alfo the king 3
for he, by reafon of fuch fuits, may leefe great ad-
vantages by reafon of the writs originals, judicials,
fines, amerciaments, and fuch other things as might
grow to him, if fuits had been taken in his courts
according to his laws, And according to this fay-
ing it appeareth in divers ftatutes, that if a man lay
violent hands upon a clerk, and beat him, that for
the beating amends fhall be made in the king’s
court ; and for the laying of violent hands upon the
elerk, amends thall be made in the Court-chriftian.
And therefore if the judge in the Court-chriftian
would award the party to yield damages for the
beating, he did againft the ftatute. But admit that
a man be excommenged for a thing that the {piri-
vya! court may award the party te make fatisfaétm?

Oy
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of, as for the not inclofing of the church-yard, or
for not apparelling of the church conveniently ; then
I think the party muft make reftitution, or lay afuf-
ficient caution, if he be able, or he be afloiled : but
if the party offer fufficient amends, and have his ab-
folution, and the judge will not make him his letters
of abfolution, if the excommengement be of record
in the king’s court, then the king may write unto
the fpiritual judge, commanding him that he make
the party his letters of abfolution, upon pain of con-
tempt: and if the faid excommunication be not of
record in the king’s court, then the party may in
fuch cafe have his action againft the judge fpiritual,
for that he would not make him his letters of abfo-
lution. But if he be not afloiled, or if he be not
able to make fatisfaction, and therefore the judge-
fpiritual will not affoil him, what the king’s laws
may do in this cafe I am fomewhat in doubt, and
will not much fpeak of it at this time ; but, as 1 fup-
pofe, he may as well have his altion in that cafe for
the not afloiling him, as where he is affoiled, and
that the judge will not make him his letters of ab-
folution. And I fuppofe the fame law to be, where
a man is accurfed for a thing that the judge had no
power to accurfe him in, as for debt, trefpafs, or
fuch other.

Doz, ‘There he may have other remedies, as a
Premunive facias, or fuch other: and therefore 1
fuppofe the other action lieth not for him.

Stud. The judge and the party may be dead, and
then no Premunire lieth 5 and though they were
alive, and were condemned in Premunire, yet that
fhould not avoid the excommengement : and there
I think the ation lieth, fpeciallyif he be thereby de-
layed of actions that he might have in the king':
court if the faid excommengement had not been.

CHAP
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CH AP XXXIIL
§ Whether a prelate may refufe a legacy.

T is moved in the faid fum named Rofel/a, in the
R e Alienatio 204 the r1th article, whether a pre-
Jate may refide a legacy ? Wherein divers opinions
be recited there, which, as methinketh, had need af-
ter the laws of the realm to be more plainly declared.

Do 1 pray thee fhew- me what the law of the
realm will therein, ~

Stud. 1 think that every prelate and foverelon that
may only fue and be fued in his own name, as ab-
bots, priors, and fuch other, may refufe any legacy
that is made to the houfe; for the legacy is not per-
fect till he to whom it is made affent to take it " for
elfe, if he might not refufe it, he might be compelled
to have lands, whereby he might in fome cafe have
great lofs. But that if he intend to refufe, he mutt,
as foon as his title by the legacy falleth, relmqm[h
to take the profits of the thing bequeathed for if
one tzke the profits thereof, he “fhall not after refufe
the legacy ; but yet his fucceflor may, if he will,
refufe the taking of the profits, to fave the houfe -
from yielding damages, or from arrearages of rents,
if any fuch be. And like law is of a remainder as
is in legacy. For though in the cafe of a remainder,
and alfo of a devife, as moft men fay, the freehold
is caft upon him by the iaw, when the remainder or
devife fail-th : yet it is in his liberty to refufe the
taking of the profits, and to refufe the remainder, if
he will, as he might do of a gxft of lands or goods.
For if 2 gift be made to a man that refufeth to take
it, the gift is void 3 «od if it be made to a man that
is abfent, the gift taketh no cfiect in him till he afs
fent : no more than if a man difleife one to another
man’s ule, he to whole ull the cillenia is made, hath

nothing
2
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nothing in the land, ne is no diffeifor, till he-agree.
And to fuch diffeifins and gifts an abbot or prior may
difagree, as well as another man. But after fome
men, a blfhop, of adevife or remainder that is made
to the bifhop and to the dean and chapter, nor a dean
and chapter of a devife or remainder made to them,
ne yet the mafter of a college, of fuch adevife or
remainder made to him and to his brethren, may
not difagree without the chapter or brethren; for
the bithop of fuch land as he hath with the dean
and chapter, ne the dean nor mafter of fuch land as
they have with the chapter and brethren, may not
anfwer without the chapter and brethren : and there-
fore fome fay, that if the dean or malfter. will refufe
or difclaim in the lands that they have by the devife
or remamdcr, that difclaimer without the chapter or
brethren is void. And therefore it is holden in the
law, that if a bithop be vauched to warrant, and the
‘tenant bindeth him to the warranty by reafon of a
" leafe made to him by the bithop, and by the dean
and the chapter, yielding a rent, that in that cafe
the bithop may not difclaim in the reverfion with-
out the affent of the dean and chapter : but yer if
a reverfion were granted to a dean and, a chapter,
and the dean refule, the grant is void. And fo ic-
appeareth that the dean may refufe to take a gift or
grant of lands or -goods, or of a reverfion made to
him and to the chapter and yet he may not difagree
to a remainder or devife. And the diverfity is, be-
caufe the remainder and devife be caft upon him
without any affent, whereupon neither the dean or
" the chapter by themfclves may in no wife difagree
without the aflent of the other : buta g 1fc or ¢rant
is not good. to them without they bLoth afient.
And in fuch gifis, as I fuppofe, an infant may dif-
agree as well as one of full age : but if a woman co-

vert dxfagxee to a gift, and the Lufband agree, tha:
gift is good.

L L’:'.",
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Dogt. What if the lands in that cafe of 2 man and
his wife be charged with damages, or be charged
with more rent than the land is worth, and the huf-
band die ; fhall the wife be charged to the damages
or to the rent?

Stud. 1 think nay, if the wife refufe the occupa-
tion of the ground after her hufband’s death. And
I think the fame law to be, if a Jeafe be made to the
hufband and the wife, yielding a greater rentthan the
land is worth, that the wife after the hufband’sdeath
may refufe the leafe, to fave her from the payment
of the rent : and fo may the fucceffor of an abbot.

Dogz. And if the hufband in that cafe outlive the
wife, and then make his executors and die, whether
may his executors in like wife refufe the leafe? -

Stud. If they have goods fufficient of their tefta-
tor to pay the rent, I think they may not refufe it :
but if they have not goods fufficient of their teftator
to pay the rent to the end of the term, I think, if
they relinquith the occupation, they may by fpecial
pleading difcharge themfelves of the rent and the
leafe ; and if they do not, they may lightly charge
themfelves of their own goods. And if a leafe be
made for term of life, the remainder to an abbot for
term of life of Fobn at Stile, referving a greater rent
than the land is worth, and after the tenant for term
of life dieth; the abbot may refufe the remainder,
for the caufe before rehearfed: and in cafe that the
abbot affent to the remainder, whereby he is charged
to the rent during the time that he is abbot, and
after he dieth or is depofed, living the faid Fobn at
Stile, in that caf his fucceflor may difcharge himi-
felf, by refufing the occupation of the land, as is
aforefaid. But I think that if fuch a remainder were
made to a dean, and to the chapter, and the dean
agree without the aflent of the chapter, that in that
cafe the dean and the chapter may afterwards dif-

agree
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gree to the remainder, and that the act of the dean
without the affent of the chapter fhall not charge
the chapter in that behalf. And thus it appeareth,
though the meaning of the faid chapter and article
in the faid fum be, that a prelate may not difagree
unto a legacy for hurting of the houfe, yet he may
after the laws of the realm difagree thereto where it
thould hurt his houfe. Andif in a Precipe quod red-
dat there be but one tenant, be he fpiritual or tem-
poral, and he refufe by way of difclaimer, in fuch
cafe where he may difclaim by the law; there the
land fhall veft in the demandant : and if there be
two tenants, then it thall veft in his fellow, if he
will take the whole tenancy upon him, or elfe it thall
veft in the demandant. But if an abbot or Jayman
refufe the taking of the profits, and fhew 2 fpecial
caufe why it fhould hurt him if he do affent, and be
thereby difcharged, as is faid before; in whom the
land fhall then veft it-is more doubt, whereof I will
no farther {peak at thistime. And thus it appear-
eth by divers of the cafes that be put inthis chapter,
that he that is ignorant in the law of the realm fhall
lack the true judgment of confcience in many cafes.
For in many of thefe cafes what may be doné there-
in by the law, muft alfo be obferved in confcience,

&e _
CHAP XXXIV.
6 Whether a gift made under a condition be void,
if the fovereign only break the condition.

IN Summa Rofella, in the title Alienatio, the 12th
article, is afked this queftion, Whether a gift
made under a certain form may be avoided or re-
voked, becaufe the prelate or fovereign only did
break the form? And it is there an{wered, That it
may not, for that the deed of the prelate only ought
nt to hure the church : and if thofe words (witder a
P Mot
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manner) be underftood of a gift upon condition, as
they feem to be, then the faid folution holdeth not in
this realm neither in the law nor confcience.

Dot. What is then the law of England if a man
infeoff an abbot by deed indented, upon condition
that if the abbot pay not to the feoffor a certain fum
of money at fuch a day, that then it fhall be lawful
to the feoffor to re-enter, and at that day the abbot.
faileth of his payment ; may the feoffor lawfully re-
enter, and put out the abbot ? ’

Stud. Yes verily, for he has no right to the land
but by the gift of the feoffor, and his gift was condi-
tional'; and therefore if the condition be broken, it
is lawful by the law of England for the feoffor to re-
enter, and to take his land again, and to hold it as
in his firft eftate : by which re-entry, after the laws
of the realm, he difproveth the firft livery of feifin,
and all the mefne acts done between the firft feoff-
ment and the re-entry. And it forceth little in the
law, in whom the default be that the condition was
not performed, whether in the abbot, or in his co-
vent, or in both, or in any other perfon whatfoever
he be, except it be in the feoffor himfelf, Anditis
great diverfity between a clear gift made to an
abbot without condition, and where it is made
with condition: for when it is made without condi-
tion, the actof the abbot only thall not by the Com-
mon law ditherit the houfe, but it be in very few
cafes. But yet upon divers ftatutes the fufferance of -
the abbot only may difherit he houfe, as by his cef-
fer, or by levying a crofs upon a houfe againft the
ftatute thereot made, in which cafe the houfe there-
by fhall leefe the land : and fome fay that by the
Common law upon his difclaimer in avowry a writ
of right of difclaimer lieth. Batif the gift be upon
condition, it ftandeth neither with law nor confcience
that the abbot thould have any more perfect or é;u»re

; eftate
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eftate than was given unto him: and therefore as the
faid eftate was made to the houfe upon condmon, fo
that eftate may be avoided for not performing of the
condition. And I think verily, that this I have faid
is to be holden in this realm both in the law and-
confcience, and that the decrees of the church to the
contrary bind not in this cafe, But if the lands be
given to an abbot, and to his covenr, to the intent
to find a lamp, or to give certain alms to poor men 3
though the intent be not in thofe cales fulfilled, ye
the feoffor nor his heir may not re-enter; for he
referved no re-entry by exprefs words: ne in the
words, when he faid, 2o the intent to find o lamp, or
20 give alms,&c. is implied no re-entry: ne the feoffor
nor his heirs fhall have no remedy in fuch cafes, un-
lefs it be within the cafe of the ftatute of Weftminfter
the fecond, that giveth the C\‘fﬁ‘l’li de Cantaria.

CHAP _Z{XXV. ,ﬁ,
§ Whether a covenant made upon a gift to the
church, that it (hall not be aliened, be good.

N the faid {fum, called Summa Rofella, the faid title

Alienatio, the 13th article, is afked this queftion,
Whether a covenant made upon a gift to the church,
that it fhall not be aliened, be good ? And the fame
queftion is moved again in the faid Summa called
Rofella, in the title Conditio, the Grtt article, and in
Summa A:gelica, in the titke Donatio rvimva, the ﬁfcy--
firlt and h*ty fecond articles. And the intent of the
queftion there is, Whether notwi ithfranding that the
condition be good to fome alienations, whether that
yet it be good to reftrain alienations for the redemp-
tion of them that be in captivity under the infidels,
or for the greater advantzgz of the houfe ? And
though the better opinion be there, that the condi-
tion may not be broken for redemption of them that
' P2 be
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be in captivity ; yet it is in manner a whole opinion
that it may be fold for the greater advantage to the
houfe : for it is faid there, that it may not be taken
but that the intent of the giver was fo; and there-
fore they call the condition that prohibiteth it to be
fold Conditio turpis, that is to fay, a vile condition :
wherefore they regard it not. But verily, as I take
it, if a condition may reftrain any manner of aliena-
tions, then it thall as well reftrain alienations for the
two caufes before rehearfed, as for any other caufes:’
and though methinketh that the condition is good,
and after the law of the realm, that upon gifts to
the church alienation is reftrained ; yet I fhall touch
one reafon that is made to the contrary, that is
this : There is a clear ground in the law, that
if a feoffment be made to a common perfon in fee,
upon condidion that the feoffee thall not alien to no
man ; that condition is void, becaufe it is contrary
to the cftate of a fee-fimple, to bind him that hath
the eftate that he fhould not alien if he lift. And
fome fay that an abbot that hath lands to him and to
his fucceffors, hath as highand as perfet a fee-fimple
as hath a layman that hath land to him and to his
heirs ; and therefore they fay, that it is as well a-
gainft the law of the realm to prohibit that the ab-
bot fhall not alien, as it is to prohibit a layman there-
of. And though it be therein true as they fay, as
to the highnefs of the eftate, yet methinketh there 1s
a great diverfity between the cafes concerning their
alienations. For when lands be given in fee-fimple
to a common perfon, the intent of the law is that
the feoffee fhall have power to alien, and if he do a-
lien, it is not againft the intent of the law, neyet a-
gainft the intent of the feoffor ; but when lands be
given to an abbot and to his fucceffors, the intent of
the law is, and alfo of the giver, (as it is to prefume)
that it fhould remain in the houfe for ever ; and th;,re-

ore
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fore it is called Mortmain, that is to fay,a dead band,
as who faith, that it thall abide there alway as a thing .
dead to the houfe.. And therefore, as I fuppofe, the
law will fuffer that condition to be good, thatis
made to reftrain that fuch Movrimain thould not be
aliened ; and that yet it may prohibit the fame con-
dition to be made upon a feoffment made in fee-
fimple to a man and to his heirs: for that is the moft
hlgh, the moft free, and the moft pure eftate thatis
in the law. But the law fuffereth fuch a condition
to be made upon a gift in tail, becaufe the ftatute
prohibiteth that no alienation fthould be made there-
of. And then, as the law fuffereth fuch a condition
upon a gift in Mortmain, that is to fay, that it fhall
not be aliened, to be good; fo it judgeth the con-
dition alfo aeccording to the words : that is to fay, if
the condition be general, that they fhall not alien to
no man, as this cafe is, that it thall be taken gene-
rally according to the words, and it fhall notbe ta-
ken that the intent of the giver was otherwife than
he exprefled in his gift : though percafe if he were
alive himfelf, and the queftion were afked him, whe-
ther he would be contented it thould be aliened for
the faid two_caufes or not, he would fay yea; but
when he is dead no man hath authority to interpret
his gifc otherwife than the law fuffereth, nor other-
wife than the words of the gift be. And if the con-
dition be fpecial, that is to fay, that the land fhall
not be aliened to fuch a man or fuch a man, then
the condition fhall be taken according to the words,
and then they may be aliened as for that condition to
any other but to them to whom it is exprefly prohi«
bited that the land fhould not be aliened to. And
if the lands in that cafe be aliened to one that is not
excepted in the condition, then he may alien the
acd to him that is firlt excepted without breaking
ef the condition ; for conditions be taken ftrictly in
P 3 the
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the law, and without equity. And thus methink-
eth, that becaufe the faid condition is general, and
reftraineth all alienations, that it may not be aliened
neither by the law of the realm, ne yet by confci-
ence, no more for the faid two caufes, then it may
for any other caufe. And this cafe muft of neceflity
be judged after the rules and grounds of the law of
the realm, and after no other law, as me feemeth.

CHAP XXXVL
€] If the patron prefent not within fix months, whe
fball prefent 2

' N the fame fum called Summa Rofellz, in the title
Bencficium, in principio, it is afked, If the patron
prefent not within fix months, who fhall prefent, and
within what time the prefentment muft be made ?
And it is an{wered there, that if the patron prefent
ot within fix months, that the chapter fhall have
fix months to prefent; and if the chapter- prefent
not within fix months, that then the bifhop fhall
have other fix months ; and if he be negligent, then
the metropolitan fhall have other fix months ; and
if he prefent not, then the prefentment is devolute to
the patriarch; and if the metropolitan have no fu-
perior under the pope, then the prefentment is de-
volute to the pope. And fo, as it is faid there, the
archbifhop fhall fupply the negligence of the bifhop,
if he be not exempt; and if he be exempt, the pre-
fentment immediately fhall fall from the bifhop to
the pope. And, asI fuppofe, thefe diverfities hold
not in the laws of the realm.

Dog. Then, I pray thee, thew me who fhall pre-
fent by the laws of the realm, if the patron do not
prefent within fix months.

Stud. Then for default of the patron the bithop
thall prefent, unlefs the king be patron; and.if the

bithop
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bithop prefent not within fix months, then the me-
tropolitan fhall prefent, whether the bithop be ex-
empt or not: and if the metropolitan prefent not
within the time limited by the law, then there be
divers opinions who fhall prefent, for fome fay the
pope fhall prefent, as it is faid before, and fome fay
the king fhall prefent.

Doz, What reafon make they that fay the king
thould prefent in that cafe?

Stud. This is their reafon ; they fay that the king
is patron paramount of all the benefices within the
realm. And they fay farther, that the king and his
progenitors, kings of England, without time of mind,
have had authority to determine the right of patro-
nages in this realm in their own courts, and are
bound to fee their fubjeéts have right in that behalf
within the realm, and that in that cafe from him li-
eth no appeal.  And then they fay, that if the pope
in this cafe fhould prefent, that then the king fhould
not only leefe his patronage paramount, but alfo
thas he fhould not fometime be able to do right ta
his fubjedls.

Doz, In what cafe were that ?

Stud. It is in this cafe : The law of the realm is,
that if a benefice fall void, then the patron thall pre-
{ent within {ix months; and if he do not, that then
the ordinary fhall prefent: but yet the law is farther
in this cafe, that if the patron prefent before the or-
dinary putin his clerk, that then the patron of right
.{hall enjoy his prefentment ; and.fo it is though the
time fhould fall after to the metropolitan, or to the
pope. And if the prefentment fhould fall to the
pope, then though the advowfon abode ftill void, fo
that the patron might of right prefent, yet the pa-
tron fhould not know to whom he thould prefent,
unlefs he thould go to the pope, and fo he fhould
tail of right within the realm. And if percale he

P went
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went to the pope, and prefented an able clerk unte
hlm, and yet his clerk were refufed, and another put
in at the collation of the pope, or at the prefentment
of a ftranger ; yet the patron could have no remedy
for the wrong within the realm, for the incumbent

. might abide ftill out of the realm. And therefore

the law will fuffer no title in this cafe to fall to the
pope. And they fay, that for a like réafon it is,
that the law of the realm will not allow an excom-
mengement that is certified into the king®s court un-
der the pope’s bulls: for if the party offered fuffi-
cient amends, and yet could not obtain his letters

- of abfolution, the king fhould not know to. whom to

write for the letters of abfolution, and the party
could not have rlght, and that the law will in no
wife fuffer.

Do#i. The patron in that cafe ‘may prefent to the
ordinary, as long as the church is void ; and if the
ordinary accept him not, the patron may have his
remedy againft him within this realm. But if the
pope will put in an incumbent before the patron

- prefent, it 1s reafon that he have the prefentment, as

me feemeth, before the king.
Stud. When the ordmary hath furcefled his time,
he hath loft his power as to the prefentment, fpeci-

ally if the collation be devolute to the pope. And

alfo when the prefentment is in the metropolitan, he
fhall put in the clerk himfelf, and not the ordinary.
And fo there is no default in the ordinary, though he

refent not the clerk of the patron, if his tlme be
patt 3 and fo there lieth no remedy againft him for
the patron.

Dot Though the incumbent abide flill out of
the realm, yet may a Quare Impedit lie againft him
within the realm : and if the mcumbent make de-
fault upon the diftrefs, and appear not to fhew his
title, then the parron ihall have a writ ta the bithop

accord-
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according to the ftatute, and fo is pot without re-
medy.

Stud. But in this cafe he cannot be fummoned,
attached, nor diftrained, within the realm.

Doét. He may be fummoned by the church, as
the tenant may in a writ of right of advow{on.

Stud. There the advow{on is in demand, and here
the prefentment is only in debate ; and fo he cannot
be fummoned by the church here, no more than if
it were in a writ of annuity, and there the common
return is, guod Clericus eft beneficiatus, non babens Lai-
cum feod® ubi poteft fummoneri. And though he might
be fummoned in the church, yet he might neither
be attached nor diftrained there; and fo the patron
fhould be without remedy. '

Dofz. And if he were without remedy, he fhould
yet be in as good cafe as he thould be if the king
thould prefent: for if the title fhould be given to the
king, the patron had loft his prefentment clearly for
the time, though the church abide ftill void. For I
have heard fay, that in fuch prefentments no time
after the law of the realm runneth unto the king.

Stud. That is true, but there the prefentment
fhould be taken from him by right, and by the law,
and here it fhould be taken from him againft the
law, and there as the law could not help him; and
that the law will not fuffer.

Doz, Yet methinketh alway that the title of the
lapfe in fuch cafe is given by thelaw of the church,
and net by the temporal law : and therefore it for-
ceth but little what the temporal law will init, as me
feemeth.

Stad. Infuch countries where the pope hath power
to determine the right of temporal things, I think
it is as thou fayeft; but in this realm it is not fo.
And the right of prefentment is a tomporal thing,
and a temporal inheritance: and therefore I think

it
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it belongeth to the king’s law to determine, and alfo
to make laws who fhall prefent after fix months, as
well as before, fo that the title of examination of a-
bility or non-ability be not thereby taken from the
ordinary. And in like wife it is of avoidance of
benefices, thatis to fay, then it thall be judged by
the king’s laws when a benefice fhall be faid void,
and when not, and not by the law of the church:
as when a parfon is made a bifhop, or accepteth an-
other benefice without a licence, or refigneth, or is
-deprived ; in thefe cafes the Common law faith, that
the benefice is void, and fo they thould be, though
a law were made by the church to the contrary. And
fo if the pope fhould have any title in this cafe to
prefent, it fhould be by the law of the realm. And
I have not feen ne heard that the law of the realm
hath given any title to the pope to determine any
temporal thing that may be lawfully determined by
the king’s court,

Dog. It feemeth by that reafon that thou haft
made now, that thou preferreft the king’s authority
in prefentments before the pope’s; and that me-
thinketh fhould not ftand with the law of God, fith
the pope is the vicar-general under God.

Stud. That I have faid proveth not that for the
higheft preferment in prefentments he is to have au-
thority to examine the ability of the parfon that is
prefented, for if the prefentee be able, it fufficeth to
the difcharge of the ordinary by whomfoever he he
prefented, and that authority is not denied by the
law of the realm to belong alway to the fpiritual ju-
rifdi¢tion. But my meaning is, that as to the right
of prefentments, and to determine who ought to
prefent, and who not, and at what time, and when
the church fhall be judged to be void, and when
not, belong to the king and to his laws: or elfe it
were a thing in vain for him to hold plea of ad;om

ons,
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fons, or to determine the right of patronage in his
own courts, and not to have authority to determine
the right thereof, and thofe claims feem not to
be againft the law of God. And fo me feemeth in
this cafe the prefentment is given the king.

Dogz. And if the king fhould have right to pre-.
fent, then might the church happen to continue void
for ever : for as we have faid before, no time runneth
to the king in fuch prefentment.

Stud. 1f any fuch cafe happen, if the king prefent
not, then may the ordinary fet in a deputy to ferve
the cure, as he may do when negligence is in other
patrons that may prefent, and do not; and alfo it
cannot be thought that the king, which hath the
rule and governance over the people, not only of
their bodxes, but alfo of their fouls, will hurt his
confcience, and fuffer a bencfice conginually to ftand
without a curate, no more than he “doth in advow~r
fons that be of his own prefentment.

C H A P. XXXVIL

& Whether 'the preﬁm‘ment and collation of all
benefices and dignities, voiding at Rome, be-

longeth only to the pope.

IN the fame fum called Summa Rofella in the title
Beneficium primum, in the 13th article, it is faid,
that benefices, dignities and parfonages voiding in
the court of Rome may not be given but by the pope;
and likewife of the pope’s fervantq and of other that
come and go from the court, if they die in places
nigh to the court within two days journey, all thefe
belong to the pope: but if the pope prefent not
within a month, then after the month they to whom
it belongeth to prefem may prefent by them{elves
only, or by their vicar general, if they bein far parts.
And thefe fayings hold not in the laws of the realm,

Dod,.
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Do&z. What is the caufe that they hold not in this
realm as well as in all other realms ?

Stud. One caufe is this : The king in this realm,
according to the ancient right of his crown, of all
his advowfons that be of his patronage ought to pre-
fent, and in like wife other patrons of benefices of
their prefentment : and the pleas of the right of pre-
fentments of benefices within- this realm belong to
the king and his crown. And thefe titles cannot be
taken from the king and his fubjefts but by their
affent ; and the law that is made therein to put away
the title bindeth not in this realm. And over that,
before the ftatute of 25 E4. 3. there was a great in-
convenience and mifchief by reafon of divers provi-
fions and refervations that the pope made to the be-
nefices in this realm, contrary to the old right of the
king, and other patrons in this realm, as well to the
archbithopricks, bithopricks, deanries and abbies, as
to other dignities and benefices of the church. And
many times aliens thereby had benefices within the
realm that underftood not the Englifh tongue, fo that
they could not counfel ne comfort the people Wwhen
need required; and by that occafion great riches was
conveyed out of the realm. Wherefore, toavoid fuch
inconveniencies, it was ordained by the faid ftature,
that all patrons, as well fpiritual as temporal, thould
have the prefentments freely : and in cafe the colla-
tion or provifion were made by the pope in difturb-
ance of any fpiritual perfon, that then for that time
the king fhould have the prefentment ; and if it were
in difturbance of any lay patron, that then if the pa-
tron prefented not within the half-year after fuch
voidance, nor the bifhop of the place within a month
after the half-year, that then the king fhould have
alfo the prefentment, and that the king fhould have
the profits of the benefices fo occupied by provifion,
gxcept abbies and priories, and other hoyfes hthat

' 4 14V
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have college and covent, and there the college and
covent to have the profits. And becaufe the ftatute
is general, and excepteth no fuch benefices as thall
void in the court of Rome, or in fuch other place as
before appeareth, therefore they be taken to be with-
in the provifion of the faid ftatute, as well as the be-
nefices that void within the realm : and all provifors
and executors of the faid collations and provifions,
and all their attornies, notaries and maintainers, {hall
be out of the protettion of the king, and fhall have
like punifhment as they fhould have for executing,
of benefices voiding within the realm.

. Dof2. But I cannot {ee how the faid ftatute may
ftand with confcience, that fo far reftrained the pope
of his liberty, which, as me feemeth, he ought in
this cafe of right to have.

Stud. Becaufe (as I fuppofe) that patrons ought
of right to have their prefentments under fuch man-
ner as they claim them in this realm, as I have faid
before, and as in the 26th chapter of this book ap-
peareth more at large. And alfo forafmuch as it
appeareth evidently, that great inconvenience fol-
lowed upon the faid provifions, and that the faid fta-
tute was made to avoid the fame, which fith that
time hath been fuffered by the pope, and hath been
alway ufed in this realm without refiftance, it {eem-
eth that the faid ftatute fhould therefore ftand with
good confcience.

CHAP XXXVIIL

Q If a boufe by chance fall upon a borfe that is
borrowed, who fball bear the lofi?

N the faid fum called Summa Rofella, the faid title
Cafus fortuitus, in the beginning, is put this cafe:

If a man lend another a horfe, which is called there
a Depafitum, and a houle by chance falleth upon the
horfe,
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horfe, whether in that cafe he thall anfwer for the
‘horfe? And it is anfwered there, that if the houfe
were like to fall, that then it cannot be taken as a
-chance, but as the default of him that had the horfe
delivered to him: but if the houfe were ftrong, and
of likelihood, and by common prefumption, in no
danger of falling, but that it fell by a fudden tem-
-peft, or fuch other cafualty, that then it fhall be taken
as a chance, and he that had the keeping of the
“horfe fhall be difcharged. And though this diver-
fity agreeth with the laws of the realm, yet for the
more plainer declaration thereof, and for the more
like cafes and chances that may happen to goods,
that a man hath in his keeping that be not his own,
I fhall add a little mor= thereto that fhall be fome-
what neceflary, as methinketh, to the ordering of .
confcience. Firft a man may have of another by
way. of loan or borrowing money, corn, wine, and
fuch other things, where the fame thing canuot be
delivered if it be occupied, but another thing of like
nature and like value muft be delivered for it; and
fuch things he that they be lent to, may by force of
the loan ufe as his own, and therefore if they perifh, it
is at his jeopardy ; and this is moft properly called
aloan. Alfo 2 man may lend to another a hotfe, an
o%, a cart, or fuch other things as may be delivered
again, and they by force of that loan may be ufed
and occupied reafonably in fuch manner as they were
borrowed for, or as it was agreed at the time of the
loan that they fhould be occupied: and if fuch things
be occupied otherwife than according to the intent
of the loan, and in that occupation they perith, in
what wife {oever they perifh, fo it be not in default
of the owner, he that borrowed them fhal} be charg-
ed therewith in law and confcience : and if he that
borrowed them occupy them in fuch manner as they
were lent for, and in that occupation they perith in
default
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default of him that they were lent to, then he fhall
anfwer for them ; and if they perifh not through his
default, then he that owneth them fhall bear the lofs.
Alfo if a2 man have goods to keep to a certain day,
for a certain recompence for the keeping, he fhall
ftand charged or not charged after as default or no
default fhall be in him, as before appeareth : and fo
it is if he have nothing for the keeping. But if he
have for the keeping, and make a promife at the
time of the delivery, to re-deliver them {fafe at his
peril, then he fhall be charged with all chances that
may fall. But.if he make that promife, and have
nothing for keeping, I think he is bound to no fuch
cafualties, but that be wilful and his own . default,
for that is a nude or a naked promife, whereupon,
as I fuppofe, no action lieth. Alfo if a man find
goods of another, if they be after hurt or loft by wil-
ful negligence, he fhall be charged to the owner : but
if they be loft by other cafualty, as if they be laid
in a houfe that by chance is burned, or if he deliver
them to another to keep, that runneth away with
them, I think he be difcharged. . And thefe diver-
fities hold moft commonly upon pledges, orwherc
a man hireth goods of his neighbour to a certain
day for certain money. And many other diverfities
be in the law of the realm, what fhall be to the jeo-
pardy of the one, and what of the other, which I
will not {peak of at this time. And by this it may
appear, that it is commonly holden in the laws of
England, if a common carrier go oy the ways that
be dangerous for robbirg, or drive by night, orin
other inconvenient time, and be robbed; or if he
avercharge a horfe whereby he falleth into the wa-
ter, or otherwife, fo that the ftuffis hurt or impair-
ed; that he thall ftand charged for his mifdemeanor :
and if he would percafe refufe to carry it, unlefs pro-
mife were made unto him that he fhall not be charg-

ed
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ed for no mifdemeanor that thould be in him; thé
promife were void, for it were againft reafon and
againft good manners, and fo it is in all other cafes
like. And all thefe diverfities be granted by fecon-
dary conclufions derived upon the law of reafon,
without any ftatute made in that behalf. And per-
adventure laws, and the conclufions therein, be the
more plain, and the more open. For if any ftatute
were made therein, I think verily more doubts and
queftions would arife upon the ftatute, than doth
now when they be only argued and judged after the
Common law.

CHAP XXXIX.
G If a prieft bave won much goods by [aying of
mafs, whether be may give thofe goods, or make
a will of them.

N the faid fum called Summa Rofella, in the title
Clericus quartus, the 3d article, is afked this que-
ftion : If a prieft have won much goods by faying
of mafs, whether he may give thofe goods, or make
a will of them ? Whereto it is anfwered there, that
he may, give them, or make a will of them, fpeci-
ally when a man bequeaths money for to have maffes
faid for him. And the like law is of fuch things as
a clerk winneth by the reafon of an office: for it is
faid there, that fuch things come to him by reafon
of his own petfon. Which fayings I think accord
with the law of the realm. But forafmuch as the
faid article, and in divers other places of the faid
chapter, and in divers other chapters of the faid
fum, is put great diverfity between fuch goods as a
clerk hath by reafon of his church, and fuch goods
as he hath by reafon of his perfon ; and that he muft
difpofe fuch goods as he hath by reafon of his church
in fuch manner as is appointed by the law of the

church, fo that he may not difpofe them fo liberally
. as
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as he may the goods that come by reafon of his own
perfon : therefore I thall a little touch what {piritual
men may do with their goods after 'the law of the
realm.

Firft, A bithop, of fuch ooods as he hath with
the dean and chapter, he may neither ma {“ gift nor
bequeft ; but of fuch goods as he hath of his own
by reafon of his church or of the gift of his an-
ceftors, or of any ofher, or of his patrimony, he
may both make gifts and bequefts lawfully.  And
an abbot of the goods of his church may make a
gift, and that gift is good as to the law: but what
it is in confcience, that is after the caufe and intent
and quality of the gift. For if it be fo much that
it notably hurteth the houfe or the covent, or if he
give away the books or the chalices, or fuch other
things as belong to the fervice of God he offendeth
in confcience ; and yet he is not pvmfhable in the
law, neyet by fubpana, after fome men, ne in none
otherwife but by the law of the church, as a wafter
of the goods of his monaftery. But neverthelefs I
will not fully hold that opinion, as to that that be-
longeth neceflarily to the fervice of God, whether
any remedy lie againft him or not, but remit it to
the judgment of other. And of a dean and chap-
ter, and a mafter and brethren, of geods that they
have to themfelves, and alfo of goods that they have
with the chapter and brethren the fame diverficy
holdeth, as appeareth before of a bifhop and the
dean and chapter; except that in the cafe of a ma-
fter and brethren the goods fhall be ordered as fhall
be affigned by the foundation. And moreover, of
a parfon of a church, vicar, or chantry-prieft, or
fuch other, all fuch goods as they have, as well fuch
as they have. by reaion of the parfon age, vicarage,
or chauntry, as that they have by reafon of théir own
pmon they may lawfully give and bequeath where

Ly
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they will after the Common law ; and if they dif-
pofe part among the parifhioners, and part to the
building of churches, or give part to the ordinary,
or to poor men, or in fuch other manner, as it is
appointed by the law of the church, they offend not
therein, unlefs they think themfelves bounden there-
to by duty, and by authority of the law of the
church, not regarding the king’s laws 3 for if they
do fo, it feemeth they refift the ordmance of God,
which hath given power to princes to make laws.
But there, as the pope hath fovereignty in temporal
things as he hath in fpiritual things, there fome fay
that the goods of priefts muft in confcience be dif-
pofed as is contained in the faid fum. But that hold-
eth not in this realm : for the goods of fpiritual men
be temporal in what manner foever they come to
them, and muft be ordered after the temporal law,
as the goods of the temporal men muft be. How-
beit, if there were a ftatute made in this cafe of like
effect in many points as the law of the church is, I
think it were a right good and a profitable ftatute.

CHAP XL
q Who fball fucceed a clerk that dieth zm‘dlm‘e?

N the faid fum, called Rofellz, in the chapter
Clericus quartus, the yth article, is afked this
queftion, Who thall fucceed to a clerk that dieth in-
teftate ? And it is anfwered, That in goods gotten

by reafon of the church, the church fhall fucceed s
but in other goods his Kinfmen fhall fucceed after
the order of the law, and if there be no kin{man,
then the church fhall fucceed. And it is faid far-
ther, That goods gotten by a canon fecular by rea-
fon of his church or prebend fhall not go to his fuc-
ceflor in the prebend, but to the chapter. But where
cne that is bcncﬁced is not of the congregation, bﬁt
&
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he hath a benefice clearly feparate, as if he be a par-
fon of a parifh-church, or is a prefident, or an arch-
deacon not beneficed by the chapter, then the goods
gotten by reafon of his benefice fhall go to his fuc-
ceffor, and not to the chapter. And none of thefe
fayings hold place in the laws of England.

Do, What is then the law, if a parfon of a church
or a vicar in the country die inteftate, or if 2 canon
fecular be alfo a parfon, -and have goods by reafon
thereof, and alfo by a prebend that he hath in a ca-
thedral church, and he die inteftate, who fhall have
‘his goods ? ,

Stud. At the Common law thé ordinary in all
thefe cafes may adminifter-the goods, and after he
muft commit adminiftration to the next faithful
friends of him that is dead inteftate that will defire
it, as he 1s bound to do where laymen that have
goods die inteftaté, And if no man defire to have
adminiftration, then the ordinary may adminifter,
and fee the debts payed ; and he muft beware that
he pay the debts in fuch order as is appointed in the
Common law : for if he pay debts upon fimple con-
trats before an obligation, he fhall be compelled to
pay the debt upon the obligation of his own goods,
if there be not goods fufficient of him that died in-
teftate. And though it be fuffered in fuch cafe that
the ordinary may pay pound and pound-like, that
is, to apportion the goods among the debtors after
his difcretion, yet by the rigour of the Common law
he might be charged to him that can firft have his
-judgment againft him. And furthermore, by that
1s faid before in the laft chapter it appeareth, that if
a bithop that hath goods of his patrimony, or'a ma-
fter of a college, or a dean, of goods that they have
of their own only to themfelves, die inteftate, that
the ordinary fhall commit adminiftration thereof, as
o-fore appeareth ; and if they make executors, then

Q.2 the
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the executors thall have the miniftration thereof,
‘But the heirs nor the kinfmen, by that reafon only
that they be heirs or of kin to him that is deceafed,
fhall have no meddling with his goods, except it be
by cuftom of fome countries, where the heirs fhall
have their lons, or where the children (the debts and
legacies paid) fhall have a reafonable part of the
goads, after the cuftom of the country.

CHAP XILL

€ If a man be outlawed of Selony, or be attainted
.. for murther or felony, or that is an Afcifmus,
may be flain by every flranger.

Daﬁ.ET appeareth in the faid fum, called Swmma
' Angelica, in the 21ft chapter, in the title of
Afcifimus, the fecond paragraph, that he is an A4/cif/mus
that will flay men for money at the inftance of every
man that will move him to it; and fucha man may
lawfully be flain not only by the judge, but by every
“private perfon.’ Butit is faid there in the fourth
paragraph, that he muft firft be judged by the law
as an ﬂfufﬂus, ere he may be ﬂam, or his goods feif-
ed. Anditis faid farther there in the fecond para-
graph, that alfo in confcience fuch an 4/cifmus may
be flain, if it be done through a zeal of juftice, and
elfe not.  Is not the.law of the realm likewife of
men outlawed, abjured, or judged for felony ?
‘v Stud. In the law of the realm, there is no fuch
law, that a man fhall be judged as an Afvifimus ; ne
if a man be in full purpofe, for a certain fum of mo-
ney that he hath received, to flay a man, yet it is no
-felony ne murther in the law till he hath done the
act: for intent of felony nor murther is not punifh-
able by the Common law of the realm, though it
be deadly fin before God ; but in treafon, or in fome
wther particular cafes, by ftatute thas intent may be

punithed,
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punifhed. And though a man in fuch cafe kill 2
man for money, yet he fhall not be attainted thag
he is an Afcifmus 5 for, as it is faid before, there is
no fuch term of Afcifmus in the law of the realm :
but he fhall in fuch cafe be arraigned upon the mur-
ther, and if he confefs it, or plead that he is not
guilty, and is found guilty by twelve men, he fhall
have judgment of life, and of member, and fhall
forfeit his lands and goods. And like law is of an
appeal brought of the murther; if he ftand dumb,
and will not anfwer to the murther, he fhall be at-
tainted of the murther, and fhall forfeit life, lands
and goods. But if he be arraigned of the murther
upon an indiétment at the king’s {uit, and thereupon
ftandeth dumb, and will not anfwer ; there he fhall
not be attainted of the murther, but he thall have
Paine fort and dure, thatis to fay, he fhall be preff:
ed to death, and he fhall there forfeit his goods and
not his lands. But in none of thefe cafes, thatis to
fay, though a man be outlawed for murther or felo-
ny, or be abjured, or that he be otherwife attainted ;
yet it is not lawful for any man to murther him, or
flay him, ne to put him in execution, but by autho-
thority of the king’s laws. Infomuch that'if a man
be adjudged to have Paine fort and dure, and the
officer beheadeth him, or on the conirary wife putt-
eth him toPaine fort and dure, where he fhould be-
head him, he offendeth the law. And if an officer
which hath authority to put a man to death, may
not put him to death but according to the judg-
ment, then methinketh it thould follow that, more
ftronger, a firanger may not put fuch 2 man to death
-of his own autherity without commandment of the
Jaw. But if the judgment be that he fhall be hunged
in chains, and the officer hangeth him in other
things, and not in chains, I fuppote he is ncr guiey
of his death. But fome fay he thall thers "M: A

Q.2 b W)
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fine to the king, becaufe he hath not followed the
words of the judgment.

Alfo, if a man that is no officer would arreﬂ: a
man that is outlawed, abjured, or attainted of mur-
ther or felony, as is aforefaid, and he difobeyeth the
arreft, and by reafon of the difobedience he is flain 3
I fuppofe the other fhall not be impeached for his
death ; for it is lawful unto every man to take fuch
perfons, and to bring them forth that they may be
ordered according to the law. But if a Cspias be
direéted unto the fheriff to take a man in an aéion
of debt or trefpafs, there no man may take the man,
but he have authority from the theriff': *and if any
man attempt of his own authority to take him, and
he refifteth, and in the refifting is flain, he that
would have taken him is gullty of his death.

CHAP XLIL

q Wégez‘lyer a man (ball be bounden by the act or
offence of bis fervant or officer.

N the faid fum called Summa Angelica, in the title
Dominus, 4th paragraph, is afked this queftion,
Whether a man fhall be charged for his houthold ?
And it is faid there, that he fhall when the houfhold
offendeth in an office or mlmf’cry that the mafter is
the chief officer of, and he hath the work and the
profit of the houthold : for it thall be his default
that he would chufe fuch fervants, for he ought to
appoint honeft perfons.” But it is faid there, that it
is to be underftood civilly, and not criminally,
whereby, as it is faid there, he that is a governour
is bound .or the offence of hlS officers; and that the
fame is to be holden of a captain, that he fhall be
bound for the offence of his fquires, and an'hoﬁ for
his guefl, and fuch other. Neverthelefs it is faid
there, that certain dottors, there rehearfed, “faid
- thereto,
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thereto, that if the office be an open or publick of-
fice, as an office of power, or other like, it fufficeth
to bring forth him that offended : but it is otherwife
if it be not a publick office, but an hoft or a taver-
ner, or other like. But if the houthold offend not
in the office, the lord is not bound as to the law, but
in confcience he is bound if he were in default by
not correCting them; for he is bound to corrett
them both by word and example, and if he find any
incorrigible, he is bound to put him away, except
that he hath prefumptions, that if he do fo, he will
be the worfe, and then he may do that he thinketh
beft, and he is excufed, and elfe not; for to fuch
perfons it is {aid, Error qui non refiftitar, approbatur,
that is to fay, an error that is not refifted is approv-
ed. And though divers of the fayings before re-
hearfed agree with the law of the realm, yer all do
not {o ; and alfo they that do are to be obferved by
authority of the law of the realm, and not by the
authority alledged in the faid paragraph. And there-
fore I intend to treat fomewhat where the mafter
fhall be charged by his fervant or deputy, or by
them that be under him in any office, and where
not : and then I intend to touch fome other things,
where the mafter after thelaws of the realm fhall be
charged by the at of his fervant in other eafes not
concerning offices, and where not.

Firft, 1f a man be committed to ward upon arear-
ages of accompt, and the keeper of the prifon fuf-
fereth him to go at large, then an a&ion of debt
thall lie againft him. And if he be not fufficient,
then it lieth againft him that committed the keeping
of the prifon unto him ; and that is by reafon of the
fatute of Wefminfler 2. cap. 11.  Alfo if bailiffs of
franchifes that have return of writs make a falfe re-
turn, the party fhall have averment againft i, as weil
of too little iffues as of other things, as well as ke

Q4 il
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thall have againft the fheriff ; but all the punifhment
fhall be only upon the bailiff, and not upon the lord
of the franchife : and that doth appear by the ftatute
mnade in the firft year of Edw, III. the firft chapter.
But if an under-fheriff mage a return whereupon the
fheriff thall be amerced, there the high-thenff fhall
be amerced, for the return is made exprefly in his
name. Butif it be a falfe return whereupon an
ation of difceit fieth, in that cafe it may be brought
againft the under-fheriff. And fee thereof the fta-
tute that is called Starutum de male ieturnantibus
érevia.

Allo. if the king’s butler make deputies, he fhall
anfwer for his deputies as for himfelf ; as appeareth
in the ftatute made in the twenty- fieft year of king
Edw. 111, De proditionibus, the twenty-firft chapter.

Alfo in the ftatute that 15 called Statutum feaccarii,
it 1s enacted, among other things, That no officer of
the exchequer fhall putany clerk under him,but fuch
as he will anfwer for. And foralmuch as the ftatute
is general, it féemeth that he fhall anfwer as well for
an untruth in any fuch clerk as for an overfight.

. Alfo in the fourteenth year of king Edw. L. c. 9.
it is enadted, That all gaols fhall be adjoined again
;to the Ihlres and that the theriff fhall have the keep-
ing of :llem, and that the fheriff fhall make fuch
under-gardcins for the which they will anfwer. -And
neverthelefs I fuppofe that if there be an efcape by
.default of the gaoler, that the king may charge the
_o'aoler, if he will. But it is no doubt but he may
charze the fheriff, by reafon of this fiatute, if he
will. But 1f ic be a wilful efcape in the gaoler, which
is felony in him, the fheriff fhall not be bound to
~anfwer to the felony, ne none other but the gaoler
Jhimflf, and they that affented to him.

Alfo, if 2 man have a theriffwick, conftablethip,
pr bailywick in fee, whereby he hath the keeping of

prifoners,
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prifoners, if he let any to replevin that be not reple-
vifhable, and thereof be attaint, he fhall leefe the of-
fice, &9¢c. And if it be an under-fheriff, conftable, or
bailiff, that hath the keeping of the prifon, that doth
it without knowledge of the lord, he fhall have im-
prifonment by three years, and after thall be ran-
fomed at the king’s will ; asappeareth in the ftatute,
of Weftm. 1. the 15th chapters And {o it appeareth,
that in this cafe, he that is lord of the prifon is not
bound to anfwer for the offence of them that have
the rule of the prifon under him, but that they fhall
have the punifhment themfelves for their mifde-
meanor. Alfo there is a ftatute made in the 2yth
year of king Edw. 1L the 19th chapter, that is cal-
led the ftatute of the ftaple, whereby it is ordained,
'That no merchant, ne none other man, fhall not
Jeefe their goods for the trefpafs or forfeit of their
fervants; unlefs it be by commandment of his ma-
fter, or that he offend 1n the office that his mafter
bath put him in, or elfe that the mafter fhall be
bound to anfwer for the deed of his fervant by the
Jaw-merchant, as in fome places it is ufed.

Alfo it is ena@ed in the 14th year of king Edw.
I1I. the 8th chapter, That wapentakes and hundreds
that be fevered from the counties fhall be adjoined
again unto them, and that if the fheriff hold them
in his own hands, that he thall put in them fuch bai-
liffs that have lands fufficient, and thofe for whick
he will anfwer ; and that if he let them to ferm, that
they be let to the ancient ferm : but after it is prohi-
bited by the ftatute of the 23d year of king AH. VI.
the 1oth chapter, that no fheriff fhall let his baili-
wicks nor wapentakes to ferm. And when they be
once in the fheriff’s own hands, and the theriff’ put
in bailiffs, they be but as under-bailiffs to the king,
and the theriff the high-bailiff, and they in manner
tac {henit’s fervants, and put in only by him ; and

there
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therefore by the faid ftatute of king Edw.1II. he
fhall anfwer for them, if they offend in their office.
But if the theriff let them to ferm, then though the
fheriff offend the ftatute in that dolng, yet whether
he fhall be charged for their mifdemeanor in the of-
fice or not, is a great doubt to fome men ; for they
fay that this ftatute is only to be underftood where
the bailiwicks be in the fheriff’s hands, but here they
be not {o, ne the bailiffs be not his fervants, but his
fermors : and therefore they fay, that if the fheriff
fhall be charged for them, it is by the Common law,
and not by the ftatute aforefaid. Alfo in the fecond
year of king Henry VI, the 14th chapter, it is enaét~
ed, That officers by patent in every court of the
king, that by virtue of their office have power to
make clerks in the faid courts, fhall be charged and
fworn to make fuch clerks under them for whom
they will anfwer. Alfo the hofpitallersand templars
be prohibit they thall hold no plea that belongs to
the king’s courts, upon pain to yield damages to the
party grieved, and to make ranfom to the king
that the fuperiors fhall anfwer for their obediencers,
as for their own deed. #%f. 2. ¢. 43. Alfo the fer-
jeant of the catery fhall fatisfy all the debts, damages,
and executions that fhall be recovered againft any
that is purveyor or achator under him,that offend
againt the ftatute of 36th of Edw. III. or againft
the ftatute of 24th of Her. V1. in cafe the purveyor
or achator be not fufficient, &c. And the party
plaintiff thall have a Scire facias againft the faid fer-
jeant in this cafe to have execution, as appeareth in
the 24th year of king Henry V1. the firft chapter. -

Alfo, if a man .be fent to prifon upon a ftatute-
merchant by the mayor before whom the recogni-
zance was taken, and the gaolor will not receive him;
he thall anfwer for the debt, if he have wherewith ;
and if pot, then he fhall anfwer that committed th?

£20



CHAPTER XLIL, 233

gao0l to him, as appeareth in the ftatute called the
Statute-merchant. , ,

And if outragious toll be taken in the town-
merchant, if it be the king’s town let to farm, the
king fhall take the franchife of the market into his
hands: and if it be done by the lord of the rown
the king thall do in like wife: and if it be done by
the bailiff, unknowing to the lord, he thall yield
again as much as he hath taken, and fhall have im-
prifonment of forty days. And fo itappeareth that
the lord in this cafe fhall not anfwer for his bailiff,
Wep. 1. c. 30. And in all the cafes beforerehearfed,
where the fuperior is charged by the default of him
that is under him, he in whofe default his fuperior
is fo charged, is bound in confcience to reftore him
that is fo charged through his default : except the
cafe before rehearfed of the hofpitallers, for all that
the obediencer hath is the fuperior’s if he will take
it. And therefore what recompence fthall be made
by the obediencer in that cafe, is at the will of the
fuperior. And now I intend to fhew thee fome
particular cafes, where the mafter after the laws of
the realm fhall be charged by the act of his {fervant,
bailiff, or deputy, and where not; and fo for to
make an end of this chapter.

Firft, For trefpafs of battery, or wrongful entry
into lands or tenements, ne yet for felony or mur-
ther, the mafter thall not be charged for his fervant,
unlefs he did it by his commandment.

Alfo, if a fervant borrow money in his mafter’
name, the mafter thall not be charged with it unlefs
it come to his ufe, and that by his affent. 'And the
fame law is, if a fervant make a contra& in his ma-
fter’s name, the contract fhall not bind his mafter,
unlefs it were by his mafter’s commandment, or that
it came to the maftet’s ufe by his affent. But if a
man fends his fervant to a fair or marizet to buy for

2 him
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him certain things, though he command him not toe
buy them of no man in certain, and the fervant doth
according, the mafter {hall be charged : butif the
fervant in that cafe buy them in his own name, not
{peaking of his mafter, the mafter fhallnotbe charged
unlefs the things bought come to his ufe.

Alfo, if a man fend his fervant to the market with
a thing which he knoweth to be defective, to be fold
to a certain man, and he felleth it to him, there an
action lieth againft the mafter : but if the mafter
biddeth him not to fell it to any perfon in certain,
but generally to whom.he can, and he felleth it ac-
cording, thete lieth no action of difceit againit the
ma(’ccv ’

Alfo, if the fervant keep the mafter’s fire negli-
gently, whereby his mafter’s houfe is burnt, and his
nighbour’s alfo, there an attion lieth againft the ma-
fter. Butif the fervant bear fire negligently in the
ftreet, and thereby the houfe of another is burned,
there lieth no action againft the mafter.

Alfo, if a man defire to lodge with one that is no
comumon hoftler, and one that is fervant to him that
he lodgeth with robbeth his chamber, his mafter fhall
not be charoed for the robbing: but if he had been
a common ho{’dﬁr he fhould have been charged.

Alfe, if a man be gardein of a prifon wherein is;
a man that is condemned in a certain fum of money,
and another that is in prifon for felony, and a fervang
of the gardein that hath the rile of the prifon under
him, wilful ly leteeth them both efcape ; in this cafe
the gardein fhall anfwer for the debt, and {hall pay
a ﬁne for the efcape of the other, as for a negligenit
efcape,and tie fervant only fhall be put to anfwer to
the felony for the wilful efcape.

Alfo, if a man make another bis general receiver,
‘and that receiver recciveth money of a creditor of
iz matler, and maketh him acquittance, and after

P~
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payeth not his mafter ; yet that payment -difcharg-
eth the creditor: but if the creditor had taken an
acquittance of him without paying him his money,
that acquittance only were no bar to the mafter, un-
lefs he made him receiver by writing, and gave him
authority to make acquittances, and then the autho-
rity muft be thewed. And if the creditor in fuch
cafe, by agreement between the receiver and him,
delivered to the receiver an horfe, or another thiog
in recompence of the debt, that delivery difchargeth
not the creditor, unlefs it be delivered over unto the
mafter, and he agree to it. For the receiver hath no
fuch power to make no fuch commutation, but his
mafter give him fpecial commandment thereto.

Allo, if a fervant fhew a creditor of his mafter,
that his mafter fent him for his money, and he pay-
eth itunto him ; that payment difchargeth him not,
if the mafter did not fend him for it indeed, except
that it came after unto the ufe of the mafter by his
aflent. .

Alfo, if 2 man make a bailiff of 2 manor, and
after the lord of whom the manor is holden grant
the feigniory to another, and the bailiff after payeth
the rent to the grantee; that payment of the rent
countervaileth no attornment though it were by fine,
ne fhall not bind his matfter, till he artorn himfelf:
but if the lord of whom the land is holden diffeifed
one of the feigniory, and the bailiff payeth the rent
to the heir of the lord, that is a good feifin to the
heir, though the bailiff had no commandment of his
mafter to pay it : for it belongeth to his office to pay
rent-fervice, but not rent-charge, as fome men fay.

Alfo an encroachment by the bailiff fhall not bind
the mafter in avowry, if he had nocommandment of
the malter to pay it. Allo, if there be lord, mefne
and tenant, and the tenant heldeth of the mefhe as of
his manorof D. the mefue maketh a bailif, and after

the
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the tenant maketh a feoffment, the feoffee tenderetfi.:
notice to.the bailiff, and he accepteth his rent with
arrearages ; this notice fhall not bind the lord, ne
compel him to alter his avowry : for the office of a
bailiff firetcheth not thereto, but he muft have there-
in a {pecial commandment of his mafter. Alfo, if a
fervant ride upon his mafter’s horfe to do an errand
for his mafter, into a town that hath authority to
make attachments of goods upon plaints of debt, &c.
and there, upon a plaint of debt made againft the
fervant, the mafter’s horfe is attached by the officers,
thinking that the horfe were his own, and, becaufe
the fervant appeareth not, the officers feife the horfe
as forfeit ; in this cafe the lord fhall have an aion
of trefpafs againft the officers, and this attachment
for the debt of his fervant fhall not bind him, ¢,
But that an hoft or keeper of a tavern fhall be charg-
ed for their guefts; unlefs it be done by their affent ¢
and commandment, I do not remember that I have
read it in the laws of England.

CHAP XLIL

q Whether a villain or a bondman may give away
bis goods.

Daﬂ.IT appearcth in the faid fum called Summa
Angelicay in the title Donatio prima, the gth
paragraph, that a bondman, or a religious man, a
monk, ne fuch other that hath nothing in proper,
may not give, but it be by licence of their fuperior :
but that faying is:not, as it is faid there, to-be under-
flood of religious perfons that have lawful miniftra-
tion of goods ; for if they give with a caufe reafon-
able, it 1s good, but without caufe they may not.
Alfo, if they by the licence of the prelate, with the
counfel of the more part of the covent, abide atfchool
or go on pilgrimage, they may give as other honeft
fcholars
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feholars and pilgrims be reafonably wont to do : and
they may alfo give alms where there is great need,
if they have no time to afk licence. "

Alfo, if they fee one in extreme neceffity, they may
give alms though their fuperiors prohibit them, for
then all things be in common by the law of God.
And therefore they be. bound for to do it, as appear-
eth in the aforefaid fum called Summa Angelica, in the
title Eleemofyna, the 6th paragraph. Doth not the
law of England agree with thefe diverfities ?

$tud. Forafmuch as the queftion is only made,
Whether a villain or a bondman may give away his
goods or not ? And it feemeth that after the afore-
faid fumin the title which thou haft before rehearf-
ed, that he, ne none other that hath no property
may not give ; whereby it appeareth that the faid
fum taketh it, that a bondman thould have no pro-
perty in his goods, and that therefore his gift fhould
be veid ; I {fhall fomewhat touch what property and
‘what -authority a villain hath’in his goods after the
law of the realm, and what authority the lord hath
over them. And I will leave the diverfities that
thou haft remembered before of religious perfons te
them that lift to treat farther therein hereafter.

Firft, If a villain have goods, either by his own
proper buying and felling, or otherwife by the gift
of other men, he hath as perfect a property, and alfo
as whole intereft in them, and may as lawfully give
them away, as any freeman may. But if the lord
feife them before his gift, then they be the lord’s,
and the intereft of the villain therein is determined.

Alfo, if thelord feife part of the goods of his vil-
lain in the name of all the goods that the villain hath
or fhall hereafter have, that feifure is good for all the
goods that he had at the time of the feifure. But if
goods come to the villain after the feifure, he
~may lawfully give them away, notwithfianding the
faid feifure, Alfo.
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Alfo, if the lord claim all the goods of the villain,
and feifeth part of them ; that feifure is void, and
the gift of the villain is cood noththi’candmg that
feifure.

‘Alfo, if 2 man be bound to a villain in an obli-

gation in a certain fum of money, and the lord feif-
eth the obligation ; then the obligation is his, but
yet he can take no ation thereupon, but in the name
of the villain : and therefore if the villain releafe the
. debt, the lord is barred by that releafe.
. Alfo, if a woman be a nief, and the marrieth a
freeman, the goods immediately by the marriage be
the hufband’s, and the lord fhall come too late to
make any feifure. And if the hufband in that cafe
maketh his wife his executrix, and dieth, and the
wife taketh the fame goods again as executrix to her
“hufband 5 yet it fhall not be lawful for the lord to
take them from her, though fhe be a nief, as the was
before the marriage.

Alfo, if goods be given to a man to the ufe of a
villain, and the lord feifeth thofe goods, the fe:fure,
after fome men, is good by the ftatute made in the

19th year of king Hen. VII. whereby it is enacted,
“That the lord fhall enter into lands whereof other
perfons be feifed to the ufe of his villain : and they
faythat the fame ftatute thall be underftood by equity
of goods in ufe, as-well as of lands in ufe.

Alfo, if a villain be made a prieft, yet neverthe-
lefs the lord may {feife his goods and lapds, as he
might do before : and until the feifure, he may alien
ri.em, and give them away, and as be might before
he was a prieft. And in this cafe the lord may order
him, fo that he thall do him fuch fervice as belong-
eth to a prieft to do before any other : but he may
not put him to no labour, nor other bufinefs but
that 1s honeft and lawful for a prieft to do.

Ao, if a villain enter into religion, in his year
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of proof he may difpofe his goods as he might have
done before he took the habit upon him.

Alfo, in like wife the lord may feife his goods as
he might have done before: but if he after make
executors, and be profeffed, and the executors take
the goods to the performance of the will ; then the
lord may not feife the goods though the executors
have them to the performance of the will of him
that is his villain; nor in that cafe the lord may not
feife his body, ne put him to no manner of labour,
but muft fuffer him to abide in his religion under
the obedience of his fuperior, as other religious per-
fons do that be not bondmen. And the lord hath
no remedy in that cafe for the lofs of his bondman,
but only to take an aftion of trefpafs againft him
that received him into religion without his licence,
and thereupon to recover damages as {hall be affeffed
by twelve men. Many other cafes there be con-
cerning the gift of the goods of a villain, whereof I
fhall fpeak no more at this time ; for this that I
have faid fufficeth to fhew, that the knowledge of
the king’s law is right expedient to the good -order
of confcience concerning fuch goods.

CHAP XLIV.
€ If a clerk be promoted to the titls of bis pat-:-
mony, and after felleth bis patrimony, and afi.r
Salleth to poverty, whether [Pall be bave bis title

therein, or not ?

N the f2id fum called Rofela, in the title Clericus
I quartus, the 24th article, it is afked, If a clerk
be promoted to the title of his patrimony, whether
he may alien it-at his pleafure ; and whether in that
alienation the folemnity needed to be Kept, that is to
ie kept in alienations of things of th:e church? And
it is aulwered there, that it may not be aliened no

moiz
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more than the goods of a {piritual benefice, if it be
accepted for a title, and exprefly afligned unto him,
fo that it thould go as into a thing of the church, ex-
cept he have after another benefice whereof he may

live. But if it be fecretly affigned to his title, fome
agree it may be aliened. And in this cafe, by the

laws of the realm, it may be lawfully aliened, whe-

ther it be fecretly or openly afligned to the title ; for

the ordinary, ne yet the party himfelf, after the old

cuftom of the realm, have no authority to bind any

inheritance by authority of the fpiritual law: and

-therefore the land, after it is afligned and accepted to
be his title, ftandeth in the {elf-fame cafe to be bought,

fold, charged, or putin execution, as it did before.

And therefore it is fomewhat to be marvelled, that

ordinaries will admit fuch land for a title, to the in-

tent that he that is promoted thould not fall into ex-

treme poverty, or go openly a begging, without

knowing how the Common law will ferve therein :

for of meer right all inheritances within this realm

ought to be ordered by the king’s laws, and inheri-

.tance cannot be bound in this realm but by fine,- or
fome other matter of record, or by feoffment, or

fuch other, or, at leaft by a bargain that changeth an
ufe.  And over that to aflign a ftate for term of life
to him that hath a fee-fimple before, is void in the

laws of England, without it be by fuch a matter that

it work by way of conclufion or efteppel ; and in this

cafe is no fich matter of conclufion ; and therefore

all that is done in fuch cafe in afligning of the faid

title is void. Alfo there is no intereft that a man hath

in any manor, lands or tenements for term of life, for

term of years, or otherwife, but that he by the law of

the realm may put awav his right therein if he will.

And then when this man alieneth his land generally,
it were againft the law of the realm that any intereft
of fuch atitle thould remain in him againtt his own
fale:
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fale : and there is no diverfity, whether the affign”
ment of the title were open or fecret, and fo the title
is void to all intents. And in like wife, if a houfe
of religion, or any other fpiritual man that hath gran-
ted a title after the cuftom ufed in fuch titles, fell all’
the lands and goods that they have, that fale in the
laws of England is good as againft the title, and the
buyer thall never be put to anfwer to the title. Alfo
fome fay, thatupon the common titles that be made
daily in fuch cafe, that if he fall to poverty that hath
the title, he is without remedy : for they be fo made,
that at the Common law there is no remedy for them ;
and if he take a fuit in the {piritual court, many men
fay that a Probibition or a Premunire lieth. And there-
fore it were good for ordinaries in fuch cafe to coun-
fel with them that be learned in the law of the realm,
to have fuch a form devifed for making of fuch titles,
that if need be, would ferve them that they be made
unto; or elfe let them be promoted without any ti-
tle, and to truft in God, that if they ferve him as they
ought to do, he will provide for them to have fufli-
cient for them to live upon.  And befide thefe cafes
that I-have remembered before, there be many other
cafes put in the faid fums for well-ordering of con-
{cience, that, as methinketh, are not to be obferved
in this realm, neither in law nor con{cicnce.

Doft. Doft thou then think that there was default
in them that drew the faid fums, and put therein fuch
cafts, and fuch folutions, that, as thou thinkeft, hurt
confcience, rather than to give any light to it, fpeci-
ally in this realm ?

Stud. I think no default in them, but I think that
they were right well and charitably occupied, to take
fo great pain and labour as they did therein, for the
wealth of the people, and clearing of their confci-
ence: for they have thereby givenaright great light
in confcience to all countries where the aw civiland

R 2 the
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the law canon be ufed to temporal things, But a3
for the laws of this realm they know them not, ne
they were not bound to know them : and if they had
known them, it would little have holpen them for
the countries that they moft fpecially made their
treatifes for. And in this country alfo they be right
neceflary and much profitable to all men, for fuch
doubts as rife in confcience in divers other manners
not concerning the laws of the realm. And I mar-
vel greatly, that none of them that in this realm are
moft bounden todo that in them is to keep the people
in a right judgment, and in a clearnefs of confci-
ence, have done no more in time pafled to have the
law of the realm known than they have done: for
though ignorance may fometimes excufe, yet the
knowledge of the truth, and the true judgment, is
much better ; ; and fomenmc though ignorance ex-
cufeth in part, it excufeth not in all : and therefore
methinketh they did very well if they would yet be
callers on to_have that point reformed as thortly as
they could. And now becaufe thou haft now fatis-
fied my mind in many of thefe queftions that I have
made, I purpofe for this time to make an end.

Doés. 1 pray theeyet thew me, or that thou make
an end, more of thefe cafes, that after thine opinion
be fet in divers books of learning of confcience, that,
as thou thinkeft, for lack of knowledge of the law
of the realm, do rather blind confcience, than give a
light unto it = for if it be fo, then, furely, as thou

haft faid, it would be reformed. For I think verily,
the laws of the realm in many cafes muft in this realm
be obferved as well in confcience, as in the judicial
courts of the realm.

Stud, 1 will with gocd-will fhew to thee thortly
fome other quelftions that be made in the faid fum,
to give thee another occafion to fee therein the opi-
nions of the faid fums, and o {ee farther thereupon

‘ how



CHAPTER XLIV. 245

how the opinions and the laws of the realm do agree
together. And yet befides thefe queftions that I in-
tend to thew unto thee, there be many other que-
ftions of the faid fums that had as great need to be
more plainly declared according to the laws of the
realm, as thofe that I fhall thew thee hereafter, or as
I have {poken of before. But to the cafes that I
fhall fpeak of hereafter I will thew thee nothing of
my conceipt in them, but fhall leave it to others
that will of charity take fome farther pain hereafter
in that behalfl

CHAP XLV

Q[ Divers queftions taken by the fludent out of the
fuins called Summa Rofella and Summa Ange-
“Nica, which be thinketh neceffary to be looked
upon, and to be feen bow they Rand and agree
with the law of the realm.

THE firt queftion is this, Whether a cuftom
may break a law pofitive? Summa Rofella, Ti-
tulo Confuetudo, parag. 13.

The fecond is, If a man attainted or banifhed be
reftored by the prince, whether fthall that reftitution
ftretch to the goods ? Summa Rofella, in the title
Damnatus, in prmczpzo : .

Item, If a man that is outlawed of felony, abju-
red, or attainted of murder or felony, or he that is
an Aﬁzfmm, may be flain by ftrangers ¥ And fee the
like matter thereto, Summa Angelzm, in the title 4/~
cifmus, parag. 11.

This queftion is fomewhat an{wered to in a new
addition, as appeareth before in the 14th chapter.

ltem, Whether the malter fhall be bound by the
.aét or offence of his fervant or officer ? Sumima Afus
gelica, in the title Dominus, parag. 4.

R 2 Tus
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"This queftion is anfwered to in an addition, as ap-
peareth before in the 14th chapter.

Item, Whether a villain may give away his goods.
Summa Angelica, in the title Donatio prima, parag. 9.

This queftion is anfwered to in anaddition, as ap-
peareth before in the 43d chapter.

Item, Whether an abbot may give, &c. Summa
Angelica, in the title Donatio 1. parag, 10. & 151.

Itemn, Whether a woman-covert may give away.
any goods ? And it is anfwered, Summa Angelica, in
the title Donatio 1. par. 11. that fhe may not, without
fhe have goods befide her dowry, but only'in alms.

Item, If 2 man do treafon, whether the gift of
goods after, before attainder, be good ? Summa An-
gelzm, in the title Donatio 1. par. 12, And it feem-
eth there may, and look Swmma Angelica, in the title
Alienatio, par. 24.

Item, 1f a man wittingly make a contraét between
two kinsfolk, or other that may not lawfully marry
together, whether he hath forfeit his goods? Summa
Angelica in the title Donatio 1. par. 14..

Item, Whether the father may give to the fon ! ?
Summc Angelica, in the title Donatio prima, par. 19.
and Summa Rofells, in the title Donatio 2. par. 42.

Ziem:y Whether a man may give above five hun-
dred fhlllmos, abfg; inquifitione 2 Summa Angelica in
the title Domz‘zo, 1. par. 20.

Liein, Whether a gift thall be avoided by an in-
gratitude? Suizma Rofella, in the title Donatio 1. par.
17. & 29. And there it is faid, that the gift is void
by the law of nature : and look Summa Angelica. in
the title Donatio prizza, par. 42. &

Lien, Whether any gift berween the hufband and
the wife may be good ? And itis faid yea, when the
hufband giveth it coufa remunerationis. Summa Rofel-
la, in the tile Dopatio 1. par. 32.

Ligiz, If 2 man make a will, and enter into reli-

, &ionﬁ
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gion, whether he may after revoke the will ? And it.
is faid, that friers minors may not, and others may.
Summa Rofella, in the title Donatio 1. par. 3 5. in fiic.

Item, If a man gwe another a town, with all the
rights that he hath in the fame, whether the patro-
nage, ¢, and the tithes pafs { Summa Rofelkz, inthe
title Hccls ¢fia 1. par. 56.

Item, Whether all that is bought with the meney
of the church be the church’s ? Summa Rofella, inthe
title Eeclefia 1. par. 7.

Item, If a gift made to a monaftery may be avoid-
ed by that the giver hath children after the gift ?
Summa Rofella, in the title Donatio 1. par. 43.

tem, If a man buy any thing under the half price,
whether he be bound by the law to reftore it? Summa
Rofella, in the title Emptio & Venditio. Par. 6.

Item, Whether a common thief, vel communis De-
populator agrorum may abjure ! Summa Rofella, in
the title Emunitas 2. in principio.  Et babetur ibi in
Sine, quod licet leges excipiant plures perfonas, tamen pcr
Jus canomicum legibus derogatum ef.

Item, Whether a man fhall take the church for
great and enormous offences that is not murther nor
telony ? Summa Rofella, in the txtlc Emunitas 2. par.

&

Item, 1f a man take one in the hlghway, and draw
him out, and there beateth him, whether he fhall
have the punifhment that is ordained for them that
ftrike one in the highway ?  Summa Rofella, in the
title Emunitas 2. par. 6.

Item, Whether he that taketh the church, may,
after the offence, be adjudged ro death ? Suimma Ko-
Sella, in the title Emunitas 2. par. 8.

Item, Whether the bithop's pall is by fan&tuary ?
Summa Rofella, in the title Emunitas 2. par. 24.

Item, Whether the dignity of the bﬂhop or p rieft-
hood difcharge bondage ¢ 3 Sumina Rofelin, in the title
Epifeopus, in _prmnpzo. R 4 e,
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Item, Whether a clerk is bound to pay any im-
politions or tallages for his patrimony, or otherwife ?
Summa Rofella, in the title Excommunicatio 1. divifione
oil. par. 4. 5. & 6. & divifione nona, par. 1.

Item, If it were ordained by ftatute, that if a man
fell, &c. he fhall give to the king two-pence, whether
a clerk be bound to give it, if he fell of his prebend?
Summa Refella, in the title Excommunicatio 1. divi-
Slone nona, par. 3.

Item, If it be ordained by ftatute, that there fhall
not be laid upon a- dead perfon but fuch a certain
cloth, or thus many tapers or candles ; whether the
ftatute be good ! And it is left for a queftion. Summa
Rofella, in the title Excommunicatio 1. divifione 18.

ar. 8. in fine.

Item, If a man make a leafe of a mill for term of
years, and itis agreed that the leflee fhall grind the
leffor toll-free during the term, after the leffor is
made an earl or a duke, and hath greater houthold
than before ; whether the lefiee be bound there, &¢?
Suinina Rofella, in the title Familia, par. 5.

Item, If a mafter will not pay his fervant’s wages
that hath ferved him faithfully, whether that fervant
may take fecretly as much goods of the mafter, &,
and if he do, whether he be bound to reftitution ?
Suinma Rofella, in the title Familia, par. 6.

Item, If things immoveable of the church ma
not be given? Summa Rofella, in the title Feodum,
par. 1. And fee there in principio what Feodum is.

Jrei, Whether the fons baftards and the fons law~
fully begotten fhall inherit together ? Summa Rofella,
in the title Filius, par. 1.

Item, Wherker father and mother may fucceed to
their baftards? Swmma Rofella, in the title, Filius,

ar. 4. \
d Item, Whether the father may leave any of his
goods to his baftards ¢ Summa Rofella, in the title

‘ ' Filius,
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Filius, par. 5. And Summna Rofella, in the title Socie-
‘a5, par.23.

Ttem, Whether the offence of the father fhall hurt
the fon in temporal things 3 Summa Refella, in the
title Filius.

. Item, If a man give all kis lands and goods to his
children, whether a baftard fhall have any part ?
Summa Rofella, in the title Filius, par. 22.

Item, To whom treafure found belongeth ? Summa
Rofella in the title Furtum, par. 11,

Ttem, If a deer, or other will beaft, that is fo fore
hurt that he may be taken, cometh into another
man’s ground, whether it be his that owneth the
ground, or his that ftrake him ? Summa Rofella, in
the title Furtum, par. 13.

Item, Whether theft be in a little thing as well
as in a great thing? Summa Refella, in the title Fyr-
tum, par. 18, '

Item, What pain a thief thall have ? Summa Ro-
Jella, in the title Furtum, par. 22,

Item, If the goods of dead men go to the heirs,
and that of damned men ? 5. De z‘errz.f Summa Ro«
Jélla, in the title Hereditas, par. 1.

Jtem, Whether a man fhall be faid guilty of mur-
der by commandment, counfel, or affent ? Summa
Rofella, in the title Homicidium 2. per totum. And
like matter in Homicidium 4. in principio, and in di-
vers other cafes.

Item, A man maketh a privy contra& with a wo-
man, and after hath a child by her, and after mar-
rieth another woman, and hath a child, fhe not
knowing the firft contract ; which of the children
thall be his heir ? Summa Rafella, in the title Illegi=,
tiinus, Par, 4.

Item, Whether the pope may ligitimate one to

emporal things, and to fucceed ? Summa Rofella, in,
the title Zlseiiinus,
ltem,
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~ Irem, 1f goods be found that were left of the
owner as forfaken, who hath right to them ? Summa
Rofella, inx the title Jpventa, par.2. And look Summa
Rofella, in title Furtum, par. 17. -

And thus I make an end of thefe queftions: and
becaufe thou defireft me in the 1 3th chapter to fhew
thee fomewhat where i ignorance excufeth in the law
of the realm, and where not, I will anfwer fome-
‘what to thy queftion, and fo commit thee to God.

CHAP XLVL
€ Where ignorance of the law excufeth in the -
laws of England, and where not.

IGnorance of the law (though it be invincible) doth
not excufe as to the law but in few cafes; for
every man is bound at his peril to take knowledge
what the law of the realm 18, as well the law made
by ftatute as the Common law : but ignorance of
the deed, which may be called the ignorance of the
truth of the deed, may excufe in many cafes.

Doz, 1 put the cafe that a ftatute penal be made,
and itis enacted, That the ftatute fhall be proclaim-
ed by fuch a day in every fhire, and it is not pro-
claimed before the day, and after the day a man of-'
fends againft the ftatute; fhall he run in the penalty ?

Stud. 1 think yea, if there be no farther words in
the ftatute to help him; that is to fay, that if the
proclamation be not made, that no man fhall be
bound by the ftatute. And the caufe is this: there
is no ftatute made in this realm but by the affent of
the lords fpiritual and temporal, and of all the com-
mons, that is to fay, by the knights of the fhire, citi-
zens and burgefles, that be chofen by afient of the
commons, which in the parliament reprefent the
eftate of the whole commons : and every flatute
taere made i of as ftrong effect in the law, as if z;lll

tne
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the commons were there prefent perfonally at - the
making thereof. And like as there needed no pro-
clamatien, if all were there prefent in their own per-
{fon ; fo the law prefumeth there needeth no procla~
mation when it is made by their authority : and then
when it is enacted, That it fhall be proclaimed, &e.
that is butof the favour of the makers of the ftatute,
and not of neceffity ; and it cannot therefore be ta-
ken, that their intent was that it thould be void if it
were not proclaimed. Neverthelefs fome be of opi-
nion, that if a man before the day appointed for the
proclamation offend the ftatute, that he fhould not in
that cafe be punifhed ; for they fay that the intent
of the makers of the ftatute thall be taken to be, that
none fhould be punifhed before the day : which isa
doubt to fome other. But admit it to be as they fay,
that he fhall be excufed, yet he is not excufed by the
ignorance of the law, but becaufe the intent of the
makers excufeth him,

Do, Itisenatted in the yth year of R.1L. cap. 6.
That every fheriff fhall proclaim the ftatute of /77~
chefter three times every year in every market town,
to the intent the offenders fhall not be excufed by
ignorance : and it feemeth by thefe words, That if
no proclamation be made, that the offender may be
excufed by ignorance.

Stud. Some take the intent of that ftatute to hr,
that the people by that proclamation thould have
knowledge of the ftatute of #inchefier, to the intent
that the forfeiture therein may be taken as well in
confcience as in law ; and fome take the ftatute wo
be of f{uch effect as thou fpeakeft of, that is to fuy,
that no forfeiture thould grow upon the ftatute of
Winchefler againft them that were jgnorant, but pro-
clamation were made according to the [aid ftatute of
Richard. And if it be fo taken, the ftatute of 77 -
¢hefter is of fmall effect againft moft partof the peo-

pie;
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ple; for certain it is that the faid proclemation is
not made : but admit it be as they fay, then they
that be ignorant be excufed by the faid particular
eftatute fpecially made in that cafe, and not by the
general rules of the law : and fometimes, in divers
ftatutes penal, they that be ignorant be excufed by
the fame ftatute, as it is upon the ftatute of Rich. II.
the 13th year, the 2d fatute, and the laft chapter,
where it is enacted, That if any perfon take a bene-
fice by provifion, that he fhall be banifhed the realm,
and forfeit all his goods, and that if he be in the
realm, he avoid within fix weeks after he hath ac-
cepted it, and that none fhall receive him that is fo
banithed after the faid fix weeks, upon like forfeiture
if he have knowledge : and fo he that hath no know-
ledge is excufed by the exprefs words of the ftatute,
And in like wife he that offendeth againft Mag. Cha.
is not excommenged, but he have knowledge that it
is prohibit that he doth. For they be only excom-
menged by the fentence called Sententia lasa fuper
Chartas, that do it willingly, or that do it by igno-
rance, and corret not themfelves within fifteen days
after they have warning. And fometime they that
be ignorant of a ftatute be excufed from the penalty
of the ftatute, becaufe it thall be taken that the intent
of the makers of the ftatute was, that none fhould
be bound but they that have knowledge: but that
any man fhall be difcharged in the law by ignorance
of the law, only for that he is ignorant, I know few
cafes, except it might be applied to infants that be
in their infancy, and within years of difcretion; for
if ignorance of the law fhould excufe in the law,
many offenders would pretend ignorance.

Dof&2. Shall an infant that hath difcretion, and
kncweth good from evil, be punithed by a penal
ftatuce that he isignorantin ?

S:ud. If the fratute be, that for the offence he

2 fhould
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fhould have corporal pain, I think he fhall be excu-
fed, and have no corporal pain: but I fuppofe that
that is not for the ignorance ; for though he knew
the ftatute, and willingly offended, yet I think he
thall have no corporal pain; as where he pleads
joint-tepancy by deed that is found againft him, or
'if he plead a record in affife, and faileth of it at his
day : but that is becaufe the law prefumeth, that ic
was not the intent of the makers of the ftatute that
he fhould have that punithment. But if he be of
years of difcretion to know good from evil, whether
he fhall then forfeit the penalty of a penal fatute, it
is more doubt : for it is commonly holden, that if an
infant had not been excepted in the ftatute of fore-
judgment, that the forejudgment fhould have bound
him, and fo fhall his cefler, and his levying of a
crofs againft the ftatute; or if he be gardein of a pri-
fon, and fuffer a prifoner to efcape, he thall pay the
debt, becaufe the ftatutes be general: and if he
fhould by the ftatutes be bound within age, like rea-
fon will that he may by a ftatute penal leefe his goods.
Doé. If an infant do a murther or felony at fuch
years as he hath difcretion to know the law, fhall not
he have the punifhment of the law, as one of full age ?
Stud. 1 think yess; but that is by an old maxim
of the law, for efchewing of murthers and felonies:
‘and fo it is of a trefpafs, But thefe cafes run not
upon the ground of ignorance, but with what alis
infants thall be punifhable or not punifhable for the
tendernefs of their age, though they be not ignoran:.
Deéi. Be not yet knights and noblemen, that arz
bound moft properly to fet their ftudy to afls of
chivalry, for defence of the realm, and hufbandmez,
that muft ufe tillage and hutbandry for the fuftenan o«
of the commonalty, and that may not by recion of
their labour put themfelves to kuow the law, dii-
charged by ignorance of the law /

T ongn s
Lij
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Stud. Wo verily ¢ for fith all were makers of the
ftatute, the law prefumeth that all have knowledge
of that that they make, as it is faid before : and as
they be bound at their peril to take knowledge of
the ftatute that they make, fo be all them that come
after them. And as for knights and other nobles of
the realm, me feemeth that they thould be bound to
take knowledge of the law, as well as any other
within the realm, except them that give themfelves
to the ftudy and exercife of the law, and except {pi-
riual judges, that in many cafes be bound to take
knowledge of the law of the realm, as it is faid be-
fore in Chap. 25. For though they be bound to aéts
of chivalry for defence of the realm, yet they be
bound alfo to the alts of juftice, and that (it feem-
eth) more than other be, by reafon of their great
poffeffions and authority, and for the well-ordering of
the tenants, fervants and neighbours, that many times
have need. of their help; and alfo that they be oft
called ta be of the king’s counfel, and to the general
counfels of the realm, where their counfel is right
expedient and neceffary for the commonwealth.
And therefore if the noblemen of this realm would
fee their children brought up in fuch manner, that
they thould have learning and knowledge more than
they have commonly ufed to have in time paft, {pe-
cially of the grounds and principles of the law of the
realm, wherein they be inherit (though they had
not the high cunning of the whole body of the law,
but after fuch manner as Mr. Forteftue in his book
that he entituleth the book, De laudibus legum An-
glie, advertifeth the prince -to have knowledge of
the laws of the realm) I fuppofe it would be a great
help hereafter to the miniftration of juftice of this
realin, a great furety for himfelf, and a right greae
gladnefs to all the people. For certain it 1s, the
more pari of the people would more gladly hear

that
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that their rulers and governours intended to drder
them with wifdom and juftice, than with power and
great retinues. But ignorance of the deed many
times excufeth in the laws of England : and I {hall
fhortly touch fome cafes thereof, to fhew where it
fhall excufe, and where it fhall not excufe ; and then
the reader may add to it after his pleafure, and as
he fhall think to' be convenient. :

CH AP XLVIIL

€ Certain cafes and grounds where ignorance of
the deed excufeth in the laws of England, and
where not.

F a man buy a horfe in open market of him that
I in right had no property to him, not knowing
but that he hath right, he hath good title and right
to the horfe, and the ignorance fhall excufe him. But
if he had bought him out of the open market, or if
he had known that the feller had no right, the buy-
ing in open market had not excufed him, Alfoif a
man retain another man’s fervant, not knowing that.
he is retained with him, the ignorance excufeth him
both of the offence that was at the Common law a-
gainft the maxim that prohibited fuch retaining of
another man’s fervant, and alfo againft the ftatute
33 Edw. 11, whereby it is prohibit, upon pain of
imprifonment, that none fthall retain no f{zrvan: that
departeth within his term, without licence or reafon-
able caufe: for it hath been alway taken, that the
intent of the makers of the faid ftatute was, thas
they that were ignorant of the firft retainor thould
not run in any penalty of the ftatute. And the fame
law is of him that retaineth one that is ward to an-
other, not knowing that he is his ward. And if
homage be due, and the tenant after that the ho-
mage is due maketh a feoffinent, and after the lord,

FYRId
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not knowing of the feoffment, diftraineth for the
homage ; in that cafe that ignorance fhall excufe
him of his damages in a replevin, though he can-
not avow for the homage.. But if he had known of
the feoffinent, he fhould have yielded damages for
the wrongful taking. Alfo if 2 man be bound in
an obligation that he fhall repair the houfes of him
that he is bound to by fuch a certain time, as oft as
need thall require, and after the houfes have need to
be repaired, but he that is bound knoweth it not ;
that ignorance fhall not excufe, for he hath. bound
‘himfelf to it, and fo he muft take knowledge at his
peril.  But if the condition had been, that he fhould
repair fuch houfes as he to whom he was bound
fhould affign, and after he affigneth certain houfes to
be repaired, but he that is bound hath no knowledge
of that affignment ; that ignorance fhall excufe him
in the law, for he hath not bound himfelf to no re-
paration in certain, but to fuch as the party will af-
fign, and if he affign none, he is bound to none;
and ' therefore fith he that thould make the affign-
ment is privy to the deed, he is bound to give no-
tice of his own affignment: but if the aflignment
had been appointed to a ftranger, then the obligor
muft have taken knowledge of the aflignment at his
peril. Alfo, if a man buy lands whereunto ano-
ther hath title, which the buyer knoweth not, that
ignorance excufeth not him in the law, no more
than it doth of goods, Alfo, if a fervant come
with his malter’s horfe to a town that by cuftom
may attach goods for debt, and upon a plaint againft
the fervant an officer of the town, by information of
the party, attached the mafter’s horfe, thinking that
it weré the fervant’s horfe, that ignorance excufeth
"him not; for when a man will do an aét, as to en-
ter into land, feife goods, take a diftrefs, or fuch
other, he muft by the law at his peril fee that tflajat

&
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he doth be lawfully done, as in the cafe before re-
hearfed. And in like wife, if a theriff by areplevin,
deliver other beafts than were difirained, though
that the party that diftrained thew him they were
the fame beafts, yet an action of trefpafs lieth againft
him, and ignorance fhall not excufe him: for he
Thall be compelled by the law, as all officers com-
monly be, to execute the king’s writ at his peril
according to the tenor of it, and to fee that the act
that he doth be lawfully done. But otherwife it is,

after fome men, if upon fummons in a Precipe quod
reddar the theriff by information of the demandant

fummoneth the tenant in another man’s land, think-

ing it for the tenant’s land ; there they fay he fhall

be excufed : for in that cafe he doth not feife the

land, ne take poffeffion in the land, but only doth

fummon the tenant upon the land; and the writ

commandeth hiai not that he fhall furnmon the te-

nant upon his own land, but generally that he fhall

fummon him, and knoweth not in what land ; -and

then by an old maxim in the law .t is taken, that

he fhall fummon him upon the land in demand :

and therefore though he miftake the land, and be

ignorant of it, yetif the demandant inform him that

that is the land that he demandeth, that fufficeth to

the theriff’ as to his entry for the fummoning, as they

fay, though it be not the tenant’s. And here I make

an end 6f thefle queftions for this time.

Dofs. T pray thee yet or we depart take a little
more pain in my defire.

Stud. What is that?

Doct. That thou wouldft thew mie thy mind in
divers cafes of the law of the realm, which (as me
feemeth) ftand not fo clearly with confcience as they
thould do. And therefore [ would gladly hear thy
conceit therein, how they may ftaud with confci-

ence. )
S Stud,
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Stud. Put the cafes, and 1 fhall with good-will fay
as I think to them.

. CHAP. XLVIIL

€ The firfk queflion of the doftor, How the law
of England may be faid rea/onable that pro-
bibiteth them that be arraigned upon an in-

dictment of felomy or murther, to bhave counfel.

Stud. N} Ethinketh that the law in that point is

very g good “and indifferent, taking the
law therein as it is.

Dosz. Why? what is the law in this point ? .

Stud. Thelaw is as thou fayeft, that he thall have
no couniel : but then the law is farther, that in all
things that pertain to the order of pleading, the
judges fhall fo inftruct him and order him, that he
thall run into no jeopardy by his mifpleading. As
if he will plead that he never knew the man that
was flain, or that he never had a pennyworth of
the goods that is fuppofed that he thould fteal; in
thefe cafes the judges are bound in confcience to in-
form him that he mult take the general iffue, and
plead that he is No# guilty : for though they be fet to
be indifferent between the king and the party, as to
the party and to the pr1nc1pal matter, as they be in
all other matters ; yet they be in this cafe to fee that
the party take no hurt in form of pleading in fuch
matters as he fhall thew to be the truth of the mat-
ter. And thatis a great favour of the law. Forin
appeal, though the Juf‘uces of favour will moft com-
monly help forth the party, and fometimes his coun-
fel alio, in the form of pleading, as they do alfo ma-
ny times in common pleas ; yet they might in thofe
cafes, if they would, bid the party and his counfel
plead at their peril. But they may not do fo with
‘confcience upon indiétments, as me feemeth : for it
vere a great unreafonablenefs in the law, if it fhould

pro-
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Pl"Dhlblt him that ftandeth in jeopardy of his life,
that he thould have no counfel, and to drive him to
plead after the ftrait rules and formalities of the law
that he knoweth not. A

Do But what if he be known for a common of-
fender, or that the judges know by examination, or
by an evident prefumption, that he is guilty, and he
afketh fantuary, or pleadeth mifnomer, or hath
fome record to plead, that he cannot plead after the
form; may not the judges in thefe cafes bid him
plead at his peril ? ,

Stud. 1 fuppofe they may not : for though he be
a conmon offender, or that he be guilty, yet he
ought to have that the law giveth him, and that he
thall have the effet of his pleas, and of his matters
entered after the form of the law. And alfo fome-
time a man by examination, and by witnefs, may
appear guilty that is not ; and in like wife there may
be a vehement fufpicion that he is guilty, and yet he
is not guilty: and therefore for fuch fufpicion or ve-
hement prefumptions methinketh a man may not

- with confcience be put from that he ought to have
by the law, ne yet although the judges knew it of
their own knowledge. But if it were in appeal, I
fuppofe that the judges might do therein as they
thould think beft to be done in conicience : for there
is no law that bindeth them to inftruct him, (but as
they do commonly to the parties of favour in all
other cafes) but they may, if they will, bid him plead
at his peril, by advice of his counfel: and if the ap-
pellee be poor, and have no counfel, the court muik
affign him counfel, if he afk it, as thby muf} do in
all other cafes : and that methirketh they are bound
to do in confcience, though the appellee were never
fo great an offender, and though the judges knew
never fo certainly that he were gml'y, for the law
bindeth them to doit.  And fo methinkath thar
S 2 thare



260 DIALOGUE H.

there is great diverfity between an inditment and
an appeal. And the reafon why the law prohibiteth
not counfel in appeal, asitdoth in an indi€tment, 1
fuppofe is this: There is no appeal brought, but
that of common prefumption the appellant hath
great malice againft the appellee ; as when the ap-
peal is brought by the wife of the death of her huf-
band, or by the fon of the death of his father, or that
an appeal of robbery is brought for ftealing of goods,
And therefore if the judges fhould in thofe cafes
thew themfelves to inftruét the appellees, the appel-
Jants would grutch and think them partial: and there-
fore as well for the indemnity of the court, as of the
appellee, in cafe that he be not guilty, the law fuffer-
eth the appellee to have counfel. But when that a
man is indited at the king’s fuit, the king intend-
eth nothing but juftice with favour, and that is to
the reft and quietnefs of his faithful fubjeéts, and to
pull away mifdoers among them charitably : and
“therefore he will be contented that his juftices fhall
help forth the offenders according to the truth as far
as reafon and juftice may fuffer. And as the king
will be contented therein, it is to prefume that the
counfel will be contented ; and fo there is no danger
thereby, neither to the court, ne to the party. And
as I fuppofe for this reafon it began that they fhould
have no counfel upon indi¢tments, and that hath fo
long continued, that it is now grown into a cuftom,
and into a maxim of the law, that they fhall none
have. '

Dc#. But if the judges knew of their owa know-
ledge that the indiftee was guilty, and then he plead-
eth mifnomer, or a record that he was auterfoits ar-
raigned, and acquit of the fame murther or felony,
ana the judges of their own knowledge know that
the piea 1s untrue, may they not then bid him plead
at wus penlf

Stud.
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Stud. 1think yes : but if they know of their own
knowledge that he were guilty of the murther or fe-
lony, but that the plea was untrue they knew not
but by conjeéture or information, I think they might
not then bid him plead at his peril.

CHAP XLIX.

q The fecond gue/izoﬂ of the dottor, Whether
warranty of the younger brother tlat is taken
as beir, be ccaufe it 1s not known but tlat the eld-
ef? brother is dead, be in mz/cze;zae a bar unta
the eldeft brother, as it is in low?

Doéz. Man feifed of lands in fee hath 1ﬁ'ue two

fons, the eldeft fon goeth beyond the {ea,
and becaufe a common voice is that he is dead, the
younger brother is taken for heir, the father dieth,
the younger brother entreth as heir, and alieneth the
land with a warranty, and dieth without any heir of
his body, and after the eldeft brother cometh again,
and claimeth the land as heir to his father : whether
fhall he be barred by that warranty in confcience, as
he isin the law?

Stud. It is a maxim in the law, that the eldeft bro-
ther fhall in that cafe be barred ; and that maxim is
taken to be of as ftrong effectin thc law, as if it were
ordained by ftatute to be a bar. And itis asold a
law that fuch a warrnty fhall bar the heir, as it is that
the inheritance of the father fhall only defcend to the
eldeft fon. And fith the law fo is, why then thould
not confcience follow the law, as well as it doth in
that point, that the eldeft fon thall have the land ?

Dots. For there appeareth no reafonzble caufe
whercupon the maxim ought to have a lawiul begin-
ning: for what reafon is it that the warranty of
an ance{’cor that hath no right to iand thould bar
him that bath right? And if it were ordained by

S22 .{ﬂtv'.',:i"‘x
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ftatute, . that one man fhould have another man’s
land, and no caufe is exprefled why he thould
have it; in that cafe, though he might hold the
land by force of that ftatute, yet he could not hold
it confcience, without there was a caufe why hethould
haveit. And thefe cafes be not like, as me feemeth,
to the forfeiture of goods by an outlawry : for I will
agree for this time, that that forfeiture ftandeth with
confcience, becaufe it is ordained for miniftration of
juftice; but I cannot perceive any fuch cafe here ;
and therefore methinketh that this cafe is like to the
maxim that was at the Common law of wreck of
the fea, that is to fay, that if a man’s goods had
been wrecked upon the fea, that the goods thould
have been immediately forfeited to the king. And
it is holden by all doctors, that that law 1s againft
confcience, except in certain cafes that were too lon

to rehearfe now. And it was ordained by the ftatute
of Weft. 1. that if a dog or cat come alive to the
land, that the owner, if he prove the goods within a
year and a day to be his, thall have them; whereby
the {aid law of wrecks of the fea is made more {uffer-
able than it was before. And fome think in this cafe
that this warranty is no bar in confcience, though it

e a bar in the law.

Stad. 1 pray thee keep that cafe of wreck of the
fea in thy remembrance, and put it hereafter as one
of thy gueftions, and thereupon thew me farther thy
mind therein, and I fhall with good-will thew thee
my mind. And as to this cafe that we be in now,
methinketh the maxim whereby the warranty fhall
e a bar is good and reafonable ; for it feemeth net
againft reafon that 2 man fhall be bound, as to tem-
voral things, by the act of his anceftor to whom he
:s heir : for like as by the law it is ordained, that he
thall have advantage by the fame anceftor, and have
«{f his lands by difcent, if he Lave any right; fo it

.
feereeth
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feemeth that it is not unreafonable, though the law,
for the privity of blood that is between them, {uffer
them to have a difadvantage by the fame anceftor,
But if the maxim were, that if any of his anceftors,
though he were not heir to him, made fuch a war-
ranty, that it fhould be a bar ; I think that maxim
were againft confcience, for in that cafe there were
no ground nor confideration to prove how the faid
maxim fhould have a lawful beginning, wherefore it
were to be taken as a maxim againit the law of rea-
fon. But methinketh it is otherwife in this cafe, for
the reafon that I have made before.

Do&. 1f the father bind him and his heirs to the
payment of a debt, and die; in that cafe the fon
fhall not be bound to pay the debt, unlefs he have
affets by difcent from his father. And fo 1 would
agree, that if this man have affets by difcent from
the.anceftor that made the warranty, that he fhould
have been barred : but elfe methinketh it fhould
ftand hardly with confcience that it fhould be a bar.

Stud, In that cafe of the obligation the law is as
thou fayeft : and the caufe is, for that the maxim.
of the law 'in that cafe is none other, but that he thall
be charged if he have affets by difcent : but if the
maxim had been general, that the heir fhould be
bound in that cafe without any affets, or if it were
ordained by ftatute that it thould be fo, I think that
both the maxim and the ftatute f(hould well ftand
with confcience. And like law is, where 2 man is
vouched as heir, he may enter as he that hath no-
thing by difcent : but where he claimeth the land
in his own right, there the warranty-of his anceitor
fhall be a bar to him, though he have no affets from
the fame anceficr : and though it be faid in Ezekie/,
cap. 18. That the fon foall not bear the wicleduefs of
#he father, that is underftood fpiritually. Butas o
temporal goods, the opinion of the deflos is, vhut

S 4 e
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the fon fometime may bear the offence of his fa-
ther. :

Dofz. Now that T have heard thy mind in this
cafe, I will take advifement therein till a better lej-
fure, and will now proceed to another queftion,

Stud. 1 pray thee do as thou fayeft, and I fhall
with good-will make anf{wer thereto as well as I can.

. . CHAP L

G The third qucftion of the doGor, If a man pro-
fecute a collateral warranty, to extinét a right
that be knoweth another wian bath to land, whe=

tler it be @ bar in conftience, as it is in law,
or ot

Do, A Dlan is diffeifed of certain land, the dif-

‘ feifor felleth the land, ¢, the alienee
knowing of the diffeifin, obtaineth a releafe with a
warranty of an anceftor collateral to the difleifee,
that knoweth al{o the right of the diffeifee ; that an-
ceftor collateral dieth, after whofe death the warran.
ty defcendcth upon the diffeifee : whether may the
alienee in that cafe hold the land in confcience as he
may by the [aw? ’

Stud, Sith the warranty is defcended upon him,
whereby he is barred in the law, methinketh that he
thall alfo be barred in confcience; and that this cafe
is like to the cafe inthe next chapter before, wherein
T have faid, that (as methinketh) it is a bar in con-
{cience. :

Doz, Though it might be taken for a bar in con-
{cience in that cafe, yet .methinketh in this cafe it
cannot. For in that cafe the younger brother en-
tered as heir, knowing none other but that he was,
heir of right, and after, when he fold the land, the
buyer knew not but that he that fold it had good
right to fell ir, and fo he was ignorant of the title ;\),f

U the.
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the eldeft brother; and that ignorance came by the
default and abfence of himfelf that was the eldeft bro-
ther : but in this cafe as well the buyer, as he that
made the collateral warranty, knew the right of the
diffeifee, and did that they could to extinct the right,

and fo they did as they would not fhould have been
done to them : and fo it feemeth that he that hath
the land may not with confcience keep it.

Stud. Though it be as thou fayeft that all they of-
fended in obtaining of the faid collateral warranty 5
yet fuch offence is not to be confidered in the law,
but it be in very fpecial cafes : for if fuch alledgings
fhould be accepted in the law, releafes, and other
writings, thould be of fmall effedt, and upon eve-
ry hght furmife all writings might come in trial,
whether they were made with conicierce or not.
Therefore to avoid that inconveniznce, the law will
drive the party to anfwer only whether it be his deed
or not, and not whether the deed were made with
confcience or againft confcience : and though the
party may be at a mifchief thereby, yet the law will
rather fuffer the mifchief than the faid inconvenience.
And like law is, if a woman-covert for dread of her
hufband by compulfion of him levy a fine, yet the
woman after her hufband’s death fhall not be admi¢-
ted to fhew that matter in avoiding of the fine, for
the inconvenience that might follow thereupon. And
after the opinion of many men, there is no remedy
in thefe cafes in the chancery. For they fay that
where the Common law, in cafes concerning inheri-
tance, putteth the party upon any averment for ef-
chewing of an inconvenience that might follow of
it among the people, that if the fame inconvenience
thould follow in the Chancery, if the fame matter
would be pleaded there, that no fubpena thould lie
in fuch cafes : and fo it is in the cafes before re-
hearied 5 for as much vexation, delay, cofts and ex-

pences
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pences might grow to the party, if he fhould be put
to anfwer to {fuch averments in the Chancery, as if
he were put ta anfwer for them at the Common law :
and therefore they think that no fubpena liethin the
faid cafes, ne in other like unto them. Neverthelefs
1 do not take it that their opinion is, that he that
bought the land in this cafe may with good confci-
ence hold the land, becaufe he fhall not be compelled
by no law to reftore it ; but that he is in confcience
.and by the law of reafon bound to reftore it, or other-
wife to recompence the party, fo as he fhall be con-
tented. And I fuppofe verily it is fo, if he will
keep his foul out of peril and danger. And after
fome men, to thefe cafes may be refembled the cafe
of a fine with non-claim, that is remembered before
in the 24th chapter of this book, where a man know-
ing another to have right to certain land, caufeth a
fine to be levied thereof with proclamation, and the
other fuffereth five years to pafs without claim; in
that cafe he hath no remedy neither by Common
Yaw, nor by fubpana, and that yet he that levied the
fine is bound to reftore the land in confcience. And
methinketh I could right well agree, that it thould
be fo in this cafe, and that fpecially, becaufe the
party himfelf knoweth perfectly that the faid colla-
teral warranty was obtained by covin and againit
confcience.

CHAP LL

& The fourth queftion of the doctor is of the
wreck of the fea,

DoéZ.I Pray thee let me now hear thy mind how
the law of England concerning goods that
be wrecked upon the fea may ftand with confcience,
for I am in great doubt of it,
Siud. 1 pray thee let me firft hear thine opinion,
what thou thinkeft thersin,
D&



CHAPTER LL 267

Do&i. The ftatute of Weftm. 1. that fpeaketh of
‘wrecks is, That if any man, dog, or cat, come alive
unto the landout of a thip,or barge, that it fhall not
be judged for wreck : fo that if the party to whom
the goods belong come within a year and a day, and
prove them to be his, that he fhall have them ; or
elfe that they fhall remain to the king. And me-
thinketh that the faid ftatute ftandeth not with con-
{cience ; for there is no lawful caufe why the party.
ought to forfeit his goods, ne the king or lords
ought to have them, for there is no caufe of forfeiture
in the party, but rather a caufe ‘of forrow or heavi-
nefs ; and fo the law feemeth to add forrow upon
forrow. And therefore do&tors hold commonly, that
he that hath fuch goods is bound to reftitution, and
that no cuftom may help ; for they fay it is againft
the commandment of God, Leviz. 19. where it is
commanded, that a man fball Jove bis neighbour as
himfelf, and that they fay he doth not that taketh
away his neighbour’s goods. But they agree, that
if -any man have coft and labour for the faving of
fuch goods wrecked, fpecially for fuch goods as
would perifh if they lay ftill in the water, as fugar,
paper, falt, meal, and fuch other, that he ought to
be allowed for his cofts and labour, but he muft re-
ftore the goods, except he could not fave them with-
out putting his hife in jeopardy for them ; and then
if he put his life in fuch jeopardy, and the cwner
by common prefumption had had no way to have
{aved them, then it is moft commonly holden that
he may keep the goods in confcience. But of other
goods that would not fo lightly perifh, but that the
owner might of common prefumption fave them
himfelf, or that might be faved without any peril of
Jife, the takers of them be bound to reftitution to the
owner, whether he come within the year, or after
the year, ‘

And
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And methinketh this cafe is fomewhat like to 2
cafe that I fhall put. If there were a law and cuftom
in this realm, or if it were ordained by ftatute, that
if any alien came through the realm in pxlgnmage,
and died, that all his goods fhould be forfeit; that
law Ihould be againft confcience, for there is no
caufe reafonable why the faid goods fhould be for-
feit : and no more methinketh there is of wreck.

Stud. There be divers cafes where a man fhall
Jeefe his goods, and no default in him : as where
. beafts ftray away from a man, and they be taken
up, and proclaimed, and the owner hath not heard
of them within the year and the day, though he
made fufficient diligence to have heard of them,
yet the goods be forfeited, and no default in him.
And fo it is where a man killeth another with the
fword of Fobn at Stile, the {word fhall be forfeit as
a Deodand, and yet no default is in the owner. And
fo methinketh it may be in this cafe; and that fith
the Common law, before the faid ftatute, was, that
the geods wrecked upon the fea fhall be forfeit to
the king, that they be allo forfeited now after the
ftatute, except they be faved by following the fta-
tute ; for the law muft needs reduce the properties
of all gaods to fome man; and when the goods be
wrecked, it feemeth the property is in no man: but
admit that the property remain ftill in the owner,
then if the owner, percafe, would never claim, then
it thould net be known who ought to have them,
and fo might they be deftroyed, and no profit come
of them : wherefere methinketh it reafonable that
the law fhall appoint who cught to have them, and
that hath the law appointed to the king, as fovereign
+ and head over the people.

Dost. In the cafes that thou haft put before of the
ftray and Deodand there be confiderations why they
be gorfeit, but it is' not fo here: and methinketh

2 that
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that in this cafe, it were not unreafonable that the
law would fuffer any man that would take them, to
take and keep them to the ufe of the owner, faving
his reafonable expences; and this methinketh were
more reafonable law, than to pull the property out
of the owner without caufe. But if 2 man 1n the fea
caft his goods out of the fhip as forfaken, there doc-
tors hold that every man may take them lawfully
that will : but otherwife it is (as they fay) if he throw
them out for fear that they fhould overcharge th
thip. ; o
gtud. There is no fuch law in this realm of goods
forfaken : for though a man wave the poffeffion of
his goods, and faith he forfaketh them, yet by the
law of the realm the property remaineth ftill in him,
and he may feife them after when he will. And if
any man in the mean time put the goods in {afe-
guard to the ufe of the owner, I think he doth law-
fully, and that he fhall be allowed for his reafonable
expences in that behalf, as he fhall be of goods
found; but he fhall have no property in them, no
more than in goods found. And I would agree,
that if a man prefcribe, that if he find any goods
within his manor, that he fhould have them as his
own, that that prefcription were void : for there is

*no confideration how the prefeription might have a

lawful beginning, but in this cafe methinkeih thereis.

Doéi. What is that ?

Stud. It is this: The king, of the old cuftom of
the realm, as the lord of the narrow fea, is bound,
as it is faid, ro fccur the fea of the pirates and petit
robbers of the fea; and fo it is read of the noble
king faint Edgar, that he would twice in the year
fcour the fea of fuch pirates : but I mean not there-
By that the king is bound to condut his merchants
upon the fea againlt all outward enemies, but thus
he is bound only to put away iuch pirates axg petic

rab-
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robbers. And becaufe that cannot be done without
great charge, it is not unreafonable if he have fuch
goods as be wrecked upon the fea toward the charge.

Dost. Upon that reafon I will take a refpite till an-

other time,
CHAP LIL

8§ The fifth quefion of the doctor, Whether it
fland with confiience to probibit a jury of meat
and drink till they be agreed,

IF one of the twelve men of an Inqueft know the
very truth of his own knowledge, and inftru&-
eth his fellows thereof, and they will in no wife give
credence to him, and thereupon, becaufe meat and
drink is prohibited them, heisdriven to that point,
that either he muft affent to them, and give their
verdict againft his own knowledge, and againft his
own conicience, or die for Jack of meat: how may
the law then ftand with confcience, that will drive
an innocent to that extremity, to be either forfworn,
or to be famifhed and die for want of meat ?

Stud. 1 take not the law of the realm to be,
that the jury after they be fworn may not eat nor
drink till they be agreed of the verdi¢t: but truth
it is, there is a maxim and an old cuftom in the law,
that they fhall noteat nor drink after they be {fworn,
till they have given their verdict, without the affent
and licence of the juftices. And that is ordained by
the law for efchewing of divers inconveniences that
might follow thereupon, and that fpecially .if they
thould eat or drink at the cofts of the parties; and
therefore if they do contrary, it may be laid in an
arreft of the judgment : but with the affent of thes
juftices they may both eat and drink. As if any of
the jurors fall fick before they be agreed of their
verdilt, fo fore that he may not commune of the
verdi€t, then by the affent.of the juftices he may

' have
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have meat and drink, and alfo fuch ether things as
be neceffary for him ; and his fellows alfo at their
own cofts, or at the indifferent cofts of the parties,
if they fo agree, or by the affent of the juftices, may
both eat and drink. And therefore if the cafe hap-
pen that thou now fpeakeft of, and that the jury
can in no wife agree in their verdift, and that
appeareth to the juftices by examination, the juftices
may in that cafe {fuffer them to have both meat and
drink for a time, to fee whether they will agree: and
if they willin no wife agree, I think that the juftices
may fet fuch order in the matter as fhall {feem to them
by their difcretion to ftand with reafon and confci-
ence, by awarding of a new inqueft, and by fetting
fine upon them that they fhall find in default, or
otherwife as they fhall think beft by their difcretion ;
like as they may do if one of the jury die before ver-
diét, or if any other like cafualties fall in that be-
half. But what the juftices ought to do in thatcafe
that thou haft put, in their difcretion, I will not
treat of at this time.

CHAP. LIL
§ The fixth queftion of the doctor, Whether the

colours that be given at the Common law in
affifes, aétions of trefpafs, and divers other
attions, fland with conftience, becaufe they be
moft commonly feigned, and-be uot true.

Daﬂ.I Pray thee let me hear thy mind to what in-
tent fuch colours be given, and fith they
be commonly untrue, how they may ftand with con-
{cience ? }

Stud. The caufe why fuch colours be given is
this : There is a maxim and a ground of the law of
England, that if the defendant or tenant in any action
plead a plea that amounteth to the general iffie,

that
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that he thall be compelled to take the general iffiie;
and if he will not, he fhall be condemned for lack
of anfwer: and the general iffue in ¢fifz is, that he
that is named the difieifor hath done no wrong, nor
no diffeifin; and in a writ of Enfry in the nature of
affife the general iffue is, that he diffeifed him not;
and in an action of 77¢fpafs, that he is not guilty,
And fo every action hath his general iffue affigned
by the law : and the tenant muft of neceffity either
take the general iffue, or plead fome plea in abates
ment of the writ, to the jurifdittion, to the party,
or elfe fome bar, or fome matter by way of conclu-
fion. And therefore if Fobn at Stile infeoft H. Hart
of land, and a ftranger bringeth an affife againft the
faid H. Hart for the land, whofe title he knoweth
not ; in this cafe, if he fhould be compelled to plead
to the pointof the affife, that is to fay, that he hath
done no wrong, ne no. difleifin, the matter thould be
put to the mouths of twelve laymen, which be not
learned “in the law; and therefore better it is that
the law be fo ordered, that it be put in the determi«
nation of the judges, than of laymen. And if the
faid H. Hart, in the cafe before rehearfed, would
plead in bar of the aflife, that Fobn at Stile was feif-
ed, and enfeoffed him, by force whereof he entered,
and afked judgment if that affife thould lie againft
him ; that plea were not good, for it amounteth but
to the general iffue; and therefore he thall be com-
pelled to take the general iffue, or elfé the afiife fhall
be awarded againft him for lack of anfwer. And
therefore to the intent the matter may be fhewed and
pleaded before the judges, rather than before the
jury, the tenants ufe to give the plaintiff a colour,
that is to fay, a colour of action, whereby it fhall
appear that it were hurtful to the tenant to put that
matter that he pleadeth to the judgment of twelve
men : and the moft common colour that is ufed in
: this
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this cafe is this: When he hath pleaded that fuch a
man enfeoffed him, as before appeareth, it is ufed
that he fhall plead farther, and fay that the plaintiff
claiming by a colour of a deed of feoffment made
by the faid feoffor before the feoffment made vo him,
where no right paffed by the deed, entered, upon
whom he entered, and afked judgment if the aflife
lie againft him. In this cale, becaufe it appeareth
to be a doubt to unlearned men, whether the land
paffed by the deed without livery or not ; therefore
the law {uffereth the tenant to have that fpecial mat-
ter to bring the matter to the determination of the
judges. And in fuch cafe the judges may not put
the tenant from the plea, for they knew not asjudges
but that it is true ; and fo if any default be, it is in
the tenant, and not in the court. And though the
truth be, that there were no fuch deed of feoffment
made to the plaintiff as the tenant pleadeth; yet
methinketh there is no default in the tenant, for he
doth it to a good intent, as before appeareth.

Dofi. If the tenant know that the feoffor made
no fuch deed of feoffment to the plaintiff, then there
is a default in the tenant to plead it, for he wittingly
faith againft the truth ; and itis holden by all doc-
tors, that every lie is an offence, more or lefs; for
if it be of malice, and to the hurt of his neighbour,
then it is called mendacinin pernicisfurn, -and that is
deadly fin; and if it be in Iport, and to the hurt of
no man, nor of cuflom uicd, ne of pleafure that he
hath in lying, then it is venial fin, and it is called
in Latin nicidactum jocojun 5 and if it Lz to the pro-
fit of his neighbour, and to the hurt of no man,
then it is al{o venial {fin, and it 1s called in Latin
mendacivm officiofiin s and though it be the Jeaft of
thofe three, vot iris a venial fin, and. would be el-
chewcd,

T Stud.



2792 DIALOGUE IL

Stud. Though the midwives of Zgypt lied whén
they had referved the male-children of the Hebrews,
faying to the king Pharach, that the Hebrews had
women that were cunning in the fame craft, which
ere they came had referved the children alive, where
indeed they themlelves of pity; and of dread of God
referved them yet faint Hierome expounded the text
following, which faith, that our lord therefore gave
them houfes, that is to be underftood, that he gave
them fpiritual houfes, and that they had therefore
eternal reward : and if they finned by that lie, al-
though it were but venial, yet I cannot {ee how they
thould have therefore eternal reward. Andalfoifa
man, intending ta flay anether, afk me where that
man is ; is it not better for me to lie, and fay I can-

"not tell where he is, though I know it, than to thew
where he is, whereupon murther fhould follow ?

Doét. The deed that the midwives of Zgypr did
in faving the c¢hildren, was meritorious, and deferv-
ed reward everlafting, if they believed in God, and
did good deeds befide, as it is to fuppofe they did,
when they for the love of God refuled the death of
the innocents : and then, though they made a lic after,
which was but venial fin, that could not take from
them their reward, for a venial fin doth not utterly
extin¢t charity, but letteth the fervour thereof+ and
therefore it may well fland with the words of faint
Hierome, that they had for their good deed eternal
houfes, and yet the lie that they made to be a venial
fin, But neverthelefs, if fuch a lie that is of itfelf
but venial, be affirmed with an oath, it is always
mortal, if he know:it be falfe that he fweareth, And

© to the other queftion, it is not like to this queftion
that wc have in hand, as me feemeth : for fometime
a man for the efchewing of the greater evil may da
3 lel evil, and then the lefs is no offence in him ;

and
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and fo it is in the cafe that thou haft put, wherein
becaufe it is lefs offence to fay-he woteth not where
he is, though he know where he is, than it is to
thew where he is; whereupon mutther fhould fol-
low, it is therefore no fin to fay he woteth not where
he is: for every man is bound to love his neigh-
bour, and if he fhew in this cafe where he is, know-
ing his death fhould follow thereupon, it feemeth
that he loved him not, ne that he did not to him as
he would be done to, But in the cafe that we be
in here, thete is no fuch {in efchewed: for though
the party pleadeth the general iffue; the jury might
find the truth in every thing; and therefore in that
he faith that che plaintiff, claiming it by the colour
of a deed of feoffment, where nought pafiled, enter-
ed, &c. knowing that there was ne fuch feoffment,
it was a lie in himy, and a venial fin, as methinketh.
And every man is bound to fuffer a deadly finin his.
neighbour, rather than a venial fin in himfelf,

. Stud. Though the jury upon a general iffue may
find the truth, as' thou fayeft, yet it is much more
dangerous to the jury to inquire of many points,
than to inquire only of one point. And forafmuch
as our Lord hath given a commandment to every
. man upon his heighbour ; therefore every man is
bound to force as much as in him is, that by him no
occafion of offence come to his neighbour.  And for
the fameé caufe the Jaw hath ordained divers maxims
and principles, whereby iffue in the king’s court
may be joined upon one point in certain, as nigh as
may he, and not generally, left offence might fol--
low thereupon againft Ged, and a hurt alfo unto the
jury. Wherefore it feemeth that he loveth not his
neighbour as himfelf, ne that he doth not as he
would be done to, that offereth fuch danger to his
neighbour, where he may well and conveniently keep
it i1om him, if he will follow the order of the law ;

T 2 and
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and it feemeth that he putteth himfelf wilfully in
jeopardy that doth it, as itis written, Ecclef. 3. Qui
amat pericaluw in -illo peribit, that is vo fay, he that
loveth peril thall perifhin it, and he that putteth his,
neighbour in peril to offend, putteth himfelf in the
fame, and fo fhould he do, mefeemeth, that would
wilfully take the general iffue, where he might con-
veniently have the fpecial matter. And further-
more, it is no offence in princes and rulers to fuffer
eontrats, and buying and felling in markets and
fairs, though both perjury and deceit fhould follow
thereupon ; becaufe {uch contraéls be neceffary for
the commonwealth: fo it feemeth likewife, that
there is no default in the party that pleadeth fucha
fpecial matter, to avoid from his neighbour the dan-
ger of perjury, ne yet in the court, though they in-
duce him to it, as they do fometime for the intent
before rehearfed. And in like wife fome will (ay,
that if rulers of cities and commonalties fometime
for the punifhment of felons, mustherers, and fuch
other offenders, will (to the intent they would have
them confefs the truth)fay to them that be fufpeéted,
that they be informed of fuch certain defaults or
mifdemeanors in the offenders, and that they do to
the intent to have them confefs the truth, that though
they were not fo informed, that yet it is no office
to {ay they were fo informed, becaufe they do it for
the commonwealth : for if oficnders were f{uffered
to go unpunithed, the commonwealth would eftfoons
decay and utterly- perifh.

L. 1 will take advifement upon thy reafon in
this ot rill another feaion, and I will now atk
thee arother gqueition fomewhat like unto this : 1
pray thee fet e hear thy mind therein.

o Sizd. Lot e bour thy quefbion, and I fhall with

s
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cood-wiil i1y as | chink thereln,

CHAP
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CHAP. LIV

€ The feventh queftion of the dotor, concerning
the pleadings in-affife, whereby the tenants ufe
fometime to plead in fuch wianner that they
fhall confefs no oujfter.

Doz, Y T is commonly ufed, as I have heard fay,

l that when a tenant in affife pleadeth that a
ftranger was feifed and enfeoffed him, and giveth
the plaintiff’ a colour in {fuch manner as before ap-
pearcth in the 48th chapter, that the tenant many
times, wlen he hath pleaded thus, and the plaintiff
claiming by a colour of a deed of feoffment made
by the faid ftranger, where nought paffed by the
deed, entered ; and that then they ufe to fay farther,
upon whom A. B. entered, upon whom the tenant
cutered ; where indeed the faid 4. B. never entered,
ne haply there was no fuch man : how can this
pleading be excufed of an untruth? And what rea-
fonable caufe can be why fuch a pleading {hould be
fuffered againft the truth ?

Stud. The caufe why that manner of pleading
is fuffered is this: If the tenant by his pleading con-
fefled an immediate entry upon the plaintiff, or an
immediate putting out of the plaintiff, which in
French is called an Ogfler 5 then if the title were af-
ter found for the plaintiff, the tenant by his confei-
fion were attainted of the diffeifin. And becaufe it
may Ue, that though the plaintiff have good title to
the Jand, that yetthic tenant is ho diffeifor, therefore
the tenants ufe many times to plead in fuch manner
as thou hat faid before, to five themfzlves from
confeifing of an oufter : and fo if there be any de-

aulr, it is not in the court, ne in the law, for they
know not the truth therein till it be trird.  And me-
thinketh alfo that there is in this cafe rizhs Hitle de-

T 2 fark
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fault or none in the tenant, nor in his counfel, fpe-
cially if the counfel know that the tenant is no dif-
feifor. But as to that point, I pray thee, that as
thou haft taken a refpiteto be advifed, or that thou
fhew thy full mind in the queftion of a colour given
in aflife, whereof mention is made in the faid 48th
chapter, that I likewife may have a like refpite in
this cafe till another time, to be advifed, and then I
fhall with good-will fhew thee my full mind therein.,

Dog2. 1am content it be as thou fayeft. Butl
pray thee that I may yet add another queftion to the
two queftions before rehearfed of colours in afife,
and feel thy mind therein, becaufe that foundeth
much to the fame effe& that the other do, (that is
to fay) to prove that there be divers things fuffered
in the law to be pleaded that be againft ‘the truth :
and I pray thee let me hereafter know thy mind in
all three quettions, and thou fhalt then with a good
will know mine.

Stud. 1 pray thee fhew me the cafe that thou fpeak-
ot of.

Dogz. If aman fteal a horfe fecretly in the night,

:t is ufed that thereupon he fhall be indicted at - the

king’s {uit, and it is ufed that in that inditment it
fhall be fuppofed that he fuch a day and place with
force and arms, (thatis to fay) with ftaves, {words,
and knives, & felonioufly ftole the horfe againft
the king’s peace ; and that form muft be kept in
every mdutment though the felon had neither fword
nor otiier weapon with him, but that he came fecret-
ly without weapon : how can it therefore be excu-
fed, but thereis an untruth ?

. Stud. Itis not alledged in the indi@tment by mat-
ter in deed that he had fuch weapon,for the form of
an indictment is this :

Inquivatur pro Donino Rege, fi A. tali die & anno
apud talen lscion 0i & armis, videlicet Gladiis, e, 1a-
lom equusss talis bominis cepity e And
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And then the twelve men be only charged with
the effe&t of the bill, that is to fay, whether he be
guilty of the felony or not, and not whether he be
guilty under fuch manner and form as the bill {pe-
cifieth or not: and fo when they fay Billa vera, they
fay true, as they take the effet of the 'l to be.
And therefore if there were falfe Latin in the bill of
indiétment, and the jury faith Billa wvera, yet their
verdict is true : for their verdict ftretcheth not to
the truth or falfhood of the Latin,but to the felony,
ne to the form of the words, but to the effeét of the
mattery and that is toenquire whether there were
any fuch felony done by the perfon or not. And
though the bill vary from the day, from the year,
‘and alfo from the place where the felony was done
in, fo it vary not from the fhire that the felony was
donein, and the jury faith Billa vera, they have given
‘a true verdiét ; for they are bound by their oath to
give their verdict according to the effect of the bill,
and not according to the form of the bill. And fo
is he that maketh a vow bound likewife to that that
by the law is the effe€t of his avow, and not only
to the words of his avow. And if a man avow ne-
ver to eat white meat, yet in time of extreme necef-
fity he may eat white meat, rather than die, and not
break his avow, though he affirmed it with an oath-:
for by the effect of his avow extreme neceflity was
excepted, though it were not exprefly excepted in
the words of the avow. And fo likewife, though
the words of the bill be, to enquire whether*fuch a
man, fuch a day and year, and in fuch a place, did
fuch a felony ; yet the effect of the bill is, to en-
quire whether he did the felony within the thire or
no: and therefore the juftices before whom fuch
indi¢tments be taken moft commonly inform the
jury, that they are bound to regard the effect of the
&1, and not the form. And therefore there is no

T 4 untruth
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untruth in this cafe, neither in him that made the
bill, ne yet in the jury, as me feemeth,

Doé2. But if the party that awned the horfe bring
an attion of trefpafs, and declareth that the defen-
dant took the horfe with force and arms, where he
took him without force and arms; how may the
piaintiff there be ex-uied of an untruth ?

Stud. And if the plaintiff furmife an untruth,
what is that *¢ the court, or to the law? For they
muft believe the plaintiff, till that that he faith be
denied by the defendant; and yet as this cafe is,
there is no untruth in the plaintiff, to fay he took
the horfe with force and arms, though he came ne-
ver fo fecretly, and without weapon : for every tref-
pafs is in the law done with force and arms ; fo that
if he be attainted, and found guilty of the trefpafs
he is attainted of the force and arms: and fith the
Yaw judgeth every trefpafs to be done with force,
therefore the plaintiff faith truly, that he took him
-with force, as the law meaneth to be force. For
though he took the horie as a felon, yet upon the
felonious taking the owner may take an adtion of
rrefpafs if he will 5 for every felony is a trefpafs and
more. And fo I have thewed thee fome part of my
mind, to prove thatin thofe cafes there is no untruth,
weither in the parties, neither in the jury, nor in the

~law. Neverihelefs, at a better leifure I will fhew
thee my mind more fully therein with good-wiil, as
rirou haft promifed me to doin the cafes of colours
~af the %%, and of the cufter, that be before re-

CHAP
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CHAP LV
€ The esghth queftion of the doftor, Whether the
Patute of forty-frve of Edward the third, of

Sylva cedua, ftand with confcience.

Deél. IN the 45th year of the reign of Edw. 11I. it

was enacted,. That a prohibition fhould lie
where a man is impleaded in the court-chriftian for
difmes of wood of the age of twenty years or above,
by the name of Sylva cedua: how may that ftatute
ftand with confcience, that is fo directly againft the
liberty of the church, and that is made of {uch
things as the parliament had no authority to make
any law of ! _

Stud. It appeareth in the faid ftatute, that it is
enated, That a prohibition fhould lie in that cafe as
it had ufed to do before that that time; and if the
prohibition lay by a prefcription before the ftatute,
why is not then the ftatute good as a confirmation
of that prefcription ?

Dogz. If there were fuch a prefcription before the
ftatute, that prefcription was veid; for it prohibit-
eth the payment of tithes of trees of the age of twenty
years or above ; and paying of tithes is grounded as
well upon thedaw of God, as upon the law of reafon ;
-and againft thofe laws lieth no prefcription, as it is
holden moft commonly by all men. '

Stud. That there was fuch a prefcription before
the {aid {tatute, and that if a man before the faid fta-
tute had been fued in the fpiritual court for tithes of
wood of the age of twenty years or above, the pro-
hibition lay, appeareth in the faid ftatute, and it can-
rot be thought that a fatute that is made by autho-
rity of the whole realm, as well of the king, and of
the lords {piritual and temporal, as of all the com-
mons, will rzcite a thing againft the truth. And fur-

thermore,
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thermore, I cannot fee how it can be grounded by
the law of God, or by the law of reafon, that the
tenth part fhould be paid for tithe, and no other
portion but that: but I think that it be grounded
upon the law of reafon, that a man thould give a
reafonable portion of his goods temporal to them
that minifter to him things fpiritual; for every man
is bound to honour God of his proper fubftance; and
the giving of fuch portion hath not been only ufed
among faithful people, but alfo among unfaithful,
as it appeareth Genefis 47. where corn was given to
the priefts in Zgypr of common barns. And faint
Panl in his epiftles affirmeth the fame in many
places; as in his firft epiftle to the Corinthians,
chap. 9. where he {aith, He that worketh in the church
Jhall eat of that that belomgeth to the church : and in
his epiftle to the Galatians, Chap. 6. he {aith, Let
bim that is inflruéied in [piritual things, depart of his
goods to bim that inftrufteth bim. And faint Luke,
chap. 10. faith, That the workiman is worthy to bave
pis bire. Al Wthh fayings may right conveniently
be taken and applied to tl%s purpofe, that {piritual
men, which minifter to the people {piritual things,
ought for their miniftration to have a competent Jiv-
ing 7 of them that they minifter unto. But that the
tenth part thould be affigned for fuch a partion, and
neither more -nor lefs, I cannot perceive that that
ithould be grounded by the law of reafon, nor im-
mediately by the law of God. For before the law
written there was no certain portion affigned for the
ipiritual minifters, neither the tenth part, nor the -
twelfth part, unto the time. of Facod : for it appear-
eth Genefis 28. that Jacob avowed to pay difmes,
-which was among the Fews for the tenth part, if our
Lord profpered him in his journey ; and if the tenth
part had been his duty before that avow, it had been
11 to have avowed it, and fo it had if it had been
' grounded
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grounded by the law of reafon. And as to that is
fpoken in the evangelifts, and in the new law, of
tithes, it belongeth rather to the giving of tithes in
the time of the old law, than of the new law; as it
appeareth Matth. 23. and Luke r1. where our Lord
fpeaketh to the Pharifees, faying, 7o to you Phari-
fees, 1hat tithe mintsy rue, and berbs, and forget the
judgment and the charity of Gods thefe it beboveih »ou
‘to do, and the other not to omit : that is to fay, it be-
hoveth you to .do juftice and charity of God, and
not to omit paying of tithes, though it be of {mall
things, as of mints, rue, herbs, and fuch other. And
alfo that the Pharifee faith, Luke1y. I paymy tithes
Jor all that I have, it is to be referred to the old law,
not to the time of the new law ; therefore, as I take
it, the paying of tithes, or of a certain portion to {pi-
ritual men for their {piritual miniftration to the peo-
ple, hath been grounded in divers manners, Firft,
before the law written, a certain portion fufficient for
the fpiritual minifters was due to them by the law of
nature, which, after them that be learned in the law
of the realm, is called the law of reafon; and that
portion is due by all laws. And in the law written,
the Fews were bound to give the tenth part to their
priefts, as well by the faid avow of Faceb, as by the
law of God in the Old Teftament, called the Judi-
cials. And in the new law the paying of the tenth
part is by a law that is made by the church. And
the reafon wherefore the tenth part was ordained by
the church to be payed for the tithe was this: There
is no caufe why the people of the new law ought to
pay lefs to the minifters of the new law, than the
people of the Old Teftament gave to the minifters
of the Old Teftament : for the people of the new
Jaw be bound to greater things than the people of the
oldlaw were, as it appeareth Mat. 5. where 1tis faid,
Unlefs your good works abound above the works of th

' Scribes

’
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Scribes and Pharifees, ye may not enter into the kingdom
of beaven. And the facrifice of the old law was not
{0 honourable as the facrifice of the new law is: for
the facrifice of the old law was only the figure, and
the facrifice of the new law is the thing that is figu-
red ; that was the thadow, this is the truth. And
therefore the church upon that reafonable confidera-
tion ordained, that the tenth part fhoyld be paid for
the fuftenance of the miniftets in the new law, as it
was for the fuftenance of the miniftersin the old law;
and fo that law with a caufe may be increafed or
minifhed to more portion or to lefs, as fhall be ne-
ceflary for them. ]

Docl. It appeareth Gen. 14. that Abrabam gave to
Melchifedec difmes, and that is taken to be the tenth
part ; and that was long before the law written :
and therefore it is to fuppofe, that he did that by the
law of God.

Stud. It appeareth not by any fcripture that he
did that by the commandment of God, ne by any
revelation. And therefore it is rather to fuppofe that
he did part of duty, and part of his own free will : for
in that he gave the difmes as a reafonable portion for
the {uftenance of Melchifedec and his minifters, he
did it by the commandment of the Iaw of reafon, as
before appeareth ; but that he gave the tenth part,
that was of his free-will, and becaufe he thought it
fufficient and reafonable: but if he had thought the
twelfth pare, or the thirteenth part had {ufficed, he
might have given it, and that with good confcience.
And fo 1 fuppofe that in the new law, the giving of
the tenth part is by the law of the chwrch, and not
by the Iaw of God, unlefs it be taken that the law

fthe church s the law of God, as it is fometime
talen to be, but not appropriately or immediately
for thar is taken appropriately to be the law .of God,
that is contained in fcriprure, that is to fay, in the Old
seftament and in the New, Doéz,
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Doéz. Tt is fomewhat dangerous to fay that tithes
be grounded only upon the law of the church: for
fome men, as it is faid, fay that men’s law bindeth
not in confcience, and fo they might happen to make
a boldnefs thereby to deny their tithes.

Stud. 1 truft there be none of that epinion; and if
there be, it is great pity: and neverthelefs they be
compelled in that cale by the law of the church to
pay their tithes, as well as they fhould'be if paying
of tithes were grounded meerly upon the law of God.

Do, 1think well it be as thou fayeft, and there-
fore I hold me contented therein. But I pray thee
thew me thy mind in this queftion : if 2 whole coun-
try prefcribe to pay no tithes for corn or hay, nor
fuch other, whether thou think that that prefcription
1s good ?

Stud. That queftion dependeth much upon that
that is faid before: for if paying of the tenth part
be by the law of reafon, or by the law of God, then
the prefeription is void ; but if it be by the law of
man, then it is a good prefcription, fo that the mi-
nifters have a fufficient portion befide.

Doés. Fobn Gerfon, which wasadottor of divinity,
in a treatife thathe named Regule morales, faitli, that
difmes be paid to priefts by the law of God.

Stud. The words that he fpeaketh there of the
matter be thefe, Solutio decimarum [acerdotibus eff de
Jure divino, quatenus inde fuflenteniur, fed quod tam
banc vel illam affignare, aut in alios redditus commutare,
pofitivi juris exifiit : that is thus much to fay, The
paying of difmes to prieftsis of the law of God, that
they may thereby be fuftained; but to affign this
portion or that, or to change it to other rents, that is
by the law pofitive, Andif it fhould be taken that
by that word decimarum, which in Englifb is called
difmes or tithes, thathe meant the 1oth part,and that
that 10th part fhould be be paid for tith= by the law

of
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of God, then is the fentence that followeth aftef
againft that faying ; for as it appeareth above, the
next {aith afterward thus ; But to affign this portion
or that, or to change it into other rents, belongeth
to the law pofitive, that is, to the law of man: and
if the tenth part were afligned by God, then may not
a lefs part be affigned by the law of man, for that
fhould be contrary to the law of God, and fo it
fhould be void. And methinketh that it is not fo
likely that fo famous a clerk would fpeak any fen:
tence contrary to the law of God, or contrary to that
he had fpoken before. And to prove he meant not
by the term decima, that difmes fhould always be
taken for the tenth part, it appeareth in the fourth
part of his works, in the 32d title Litere, whete he
faith thus, Non vocatur portio curatis debita propterea
decime, o quod femper fit decima pars, imo eft interdum
vicefima aut tricefima : that is to fay, the portion due
to curates is not therefore called difmes, for that it
is alway the tenth part, for fometime it is the 20th
or the goth part. And fo it appeareth that by this
word decimarum he meant in the text before rehearf-
ed a certain portion, and not precifely the tenth
part : and that the portion thould be paid to priefts
by the law of God, to fuftain them with, taking as
it feemeth the law of reafon in that faying for the
law of God, as it may one way be well and conveni-
ently taken, becaufe the law of resfon is given to
every reafonable creature by God: and then it fol-
loweth purfuantly, that it belongeth to the law of
man to affign this portion, or that which neceffity
{hall require for their fuftenance. And then his fay-
ing agreeth well to that that is faid before, that is
70 fay, that a certain portion is due for priefts, for
their fpiricual miniftration, by the law of reafon.
And then it would follow thereupon, that if it were
ordained for a law, that all paying of tithes fhfgu'ld
romry
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from henceforth ceafe, and that every curate thould
have affigned to him fuch certain portion of land,
rent, or annuity, as thould be fufficient for him,and
for fuch minifters as fhould be neceffary to be under
him, according to the number of the people there,
or that every parithioner or houfholder thould give a
certain fum of money to that ufe; I fuppole the
law were good. And that was the meaning of Fobn
Gerfon as it feemeth, in his words before rehearfed,
where he faith, But tochange tithes into other rents,
is by the law pofitive, that is to fay, by the law of
man. And fome think that if a whole country pre-
fcribe to be quit of both tithes of corn and grafs, fo
that the fpiritual minifters have a {ufficient portion
befide to live upon, that isa good prefcription, and
that they fhould not offend that in fuch countries paid
no tithes : for it were hard tc fay that all the men
of Italy, or of the eaft parts, be damned, becaufe
they pay no tithes, but a certain portion after the
cuftom. Therefore certain it is, to pay fuch a cer-
tain portion, as well they as allother be bound, if the
church afk it, any cuftom notwithftanding. But if
the church afk itnot, it feemeth that by that not atk-
ing the church remitteth it; and an example there-
of we may take of the apoftle Paul, that though he
might have taken his neceflary living of them that
he preached to, yet he took it not, and neverthelefs
they that gaveit him not, did not offend, becaufe he
did not afk it. Butif one man in a town would pre-
fcribe to be difcharged of tithes of corn and grafs.
methinketh the prefcription is not good, unlefs he
can prove that lic recompenfeth it in another thing :
for it feemeth not reafonable that he fhould pay lefs
for his tithes than his neighbours do, feeing that the
fpiritual minifters are bound to take as much dili-
gence for him, as they be for any other of that pa-
rith : wherefore it might ftand with reafon that he

z " fhould
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fhould be compelled to pay his tithes as his neigh-

bours do, unlefs he can prove that he payeth in re-
compence thereof more than the tenth part in ano-
ther thing. Neverthelefs, Ileave the matter to the
jutlgment of other. And then for a farther proof,
‘though the faid prefcription of not paying tithes for
trees of twenty years and above were not good, yet
that that of corn and grafs fhould be good fome
make this reafon ; they fay that there is no tithe but
it is either a predial tithe, or a perfonal tithe, or a
mixt tithe, And they fay that if a tithe fhould be
paid of trees when they be fold, that the tithe were
not a predial tithe ; for the predial tithe of trees is
of fuch trees as bring forth fruits and increafe year-
ly, as apple-trees, nut-trees, pear-trees, and fuch
other, whereof the predial title is the apples, nuts,
pears, and fuch other fruits ds come of them yearly :
and when the fruits be tithed, if the owner after {ell
the trees, there is no tithe due thereby, for two tithes
may not be paid of one thing, And of thofe tithes,
that is to fay, of predial tithes, was the command-
ment given in the old law to the Fews, as appeareth
Lewit. 277. where it is {aid, Ommnes decime terre, five
de pomis arborum, frve de frugibus, Domini funt, & ills
[fanflificantur 5 that is to fay, all tithes of the earth,
either of apples of trees, or of grains, be our Lord’s,
and to him they be {anctified : and though the faid.
Jaw fpeaketh only of apples, yet it is underftood of
all manner of fruits. And becaufe it faith that all the
tithes of the earth be our Lord’s, therefore calves,
lambs, and fach other muft alfobe tithed : and they
be called by fome men predial tithes, that is to {ay,
tithes that come of the ground; howbeit they call
them only Predials mediaiey and they be the fame
tithes that in this writing be called mixt tithes; and
the other tithes, that is to fay, tithes of apples and
corn, and fuch other, be called Praliuls immediate,
for

U
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for they come immediately of the ground, and fo
do not mixt tithes, as evidently appeareth.

Dof?, But what thinkeft thou fhall be the predial
tithes of afthes, elms, fallows, alders, and fuch other
trees as bear no fruits whereof any profit cometh ?
‘Why fhall not the tenth part of the felf thing be the
tithe thereof, if they be cut down, as well as it is
of corn and grafs ?

Stud. For 1 think that there is to that intent great
diverfity between corn, grafs, and trees; and that
for divers confiderations, whereof one is this, The
property of corn and grafs is not to grow over one
year, and if it do, it will perith and come to nought,
and fo the cutting down of it is the perfeétion and
prefervation thereof, and the fpecial caufe that any
increafe followeth of the fame; and therefore the
tenth part of the increafe fhall be paid as a predial
tithe, and there no deduéion fhall be made for the
charges of it : and fo it is of fheep and beafts, that
mufl be taken and killed in time, for elfe they may
perith and come to nought : but when trees be felled,
that felling is not the perfection of the trees, ne it
caufeth not them to increafe, but to decay; for moft
commonly the trees would be better, if they miglit
grow ftill. And therefore upon that that is the caufe

. of the decay and deftrution of them, it feems there
can no predial tithe arife. And fome men fay, that
this was the caufe why our Lord in the faid chapter
of Levit, 27. gave no commandment to tithe the
trees, but the fruits of thie trees only.

Doéz. 1t appeareth in Paralip. 31. that the Fews
in the time of the king Ezechias offered in the tems
ple all things that the ground brought forth; and
that was trees as well as corn and grafs.

Stud. It appeareth not that they did that by the
commandment of God, and therefore it is like that

they did it of their own devotion, and of a favour
U that
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that they had above their duty to the repairing of
the temple, which the king Ezechias had then com-
manded to be repaired : and fo that text proveth no-
thing that tithe thould be paid for trees. And there-
fore they fay farther, that truth. it is, that if a man to
the intent he would pay no tithe, would wilfully fuf-
fer his corn and grafs to ftand ftill, and to perifh, he
thould offend confcience thereby : but though he
duffer his trees to ftand ftill continually without fell-
ing, becaufe he thinketh a tithe would be afked if he
felled them, (fo that he doit not of an evil will to the
curate) he offendeth not in confcience, ne he is not
bound to reftitution therefore, as he thould be if it
were of corn and grafs, as before appeareth. And
another diverfity is this : In this cafe of tithe-wood,
the tithe thereof would ferve.fo little to that purpofe
that tithes be paid for, that it is not likely that they
that made the law for payment of tithes intended that
any tithe fhould be paid for trees or wood: for the
{piritual minifters muft of neceflity fpend daily and
weekly, and therefore the tithes of trees or wood,
that cometh fo feldom, would ferve fo little to the
purpofe that it thould be paid for, that it would not
help them in their neceflity : fo that if they fhould
be driven to truft thereto, though it might help him
in whofe time i thould happen to fall, yet it thould
deceive them that trufted to it in the mean time, and
alfo thould leave the parith without any to minifter
to them. :

Dog. 1 would well agree, that for trees that bear
fruit there thould no predial tithe be paid when they
be fold, for the predial tithe of trees 1s the fruits that
come of them, and fo there cannot be two predials
of one thing, as thou haft faid. Butof other trees
that bear no fruit, methinketh that a predial tithe
thould be paid when they be fold. And (o it appear-
«th :ha: there ought to be by the conftitution pro-

vincial
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vincial made by the reverend father in God, Robert
Winchelfey, late archbithop of Canterbury, where it is
faid and declared, that Sy/va cedua is of every kind
of trees that have being, in that they thould be cut,
or that be able to be cut ; whereof we will, faith he,
that the poffefior of the faid woods be compelled by
the cenfures of the church to pay to the parith-
church, or mother-church, the tithe, as a real orpre-
dial tithe. And {o by virtue of that conftitution
provincial a predial tithe muft be paid of fuch trees
as have no fruit: for I would well agree, that the
faid conftitution provincial ftretched not to trees that
bear fruit, although the words be general to all
trees, (as before appeareth.)

Stud. 1 take not the reafon why a predial tithe
fhould not be paid for trees that bear fruit, to be
becaufe two predial tithes cannot be paid for one
thing : for when the tithe is paid of lambs, yet fhall
tithe be paid of wool of the fame fheep; for it is
paid for another increafe : and fo it may be faid that
the fruit of a tree is one increafe, and the felling an-
other. But I take the caufe to be, for the two caufes
before rehearfed; and alfo forafmuch as the felling
is not properly an increafe of trees, but a deftruction
of the trees, as it is faid before. And father, I would
hear thy mind upon the faid conftitution provincial,
which will, that tithe thould be paid fot trees by the
poflefiors of the wood ;3 that if the poffeffor fell the
wood for € 1. and give the buyer a certain time to -
fell it in, what tithe fhall the poffeffor pay as long as
the wood ftandeth ? \ '

Doéz. 1 think none, for the predial tithe cometh
not till the wood be felled : and a perfonal tithe he
cannot pay, no more than if a man pluck down his
houfe and felleth it, or if he fell all his land ; in which
cafes [ agree well he fhall pay no tithe, neither per-
fonal nor predial. ,

U2 ' Sﬂ!dg
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8tud. And then I put cafe that the buyer felleth
the wood again as it is ftanding upon the ground to
another for CC l. what tithe fhall be paid then ?

Dof2. Then the firft buyer fhall pay tithe of the
furplufage that he taketh over the C 1. that he paid
as a perfonal tithe. ,

Stud. And then if the fecond buyer after that cut
it down, and fell it when it is cut down for lefs than
he paid, what tithe fhall then be paid ?

Dog. Then fhall he that felleth them pay the
tithe for the trees as a predial tithe,

Stud. 1 cannot fee how that can be: for he nei-
ther hath the trees that the predial tithe fhould be
paid for, if any ought to be paid ; nor he is not
pofieflor of the ground where the trees grow. And
therefore if any predial tithe thould be paid, it thould
be paid either by the firft poffeffor by reafon of the
words of the faid conftitution provincial,which be,that
the tithe'fhall be paid by the pofleflor of the wood ;
or by the laft buyer, becaufe he hath the trees that

-thould be tithed : and by the firft pofieffor the tithe
cannot be paid as a predial ; for he cut them not
down, ne they were not cut down upon his bargain ;
and by the laft buyer it cannot be paid, neither as a
predial tithe, for the faid conftitution faith, that the
_poflefior of the woods thould be compelled to pay it.
And therefore I fuppofe that the truth is, thatin that
cafe no tithe thall be paid: for as to the laft feller,
he fhall pay no perfonal tithe, for he gained nothing,
as it appeareth before : and no predial tithe fhall be
paid, for it fhould be againft the faid prefcription ;
and alfo the cutting down is the defiruétion of trees,
and not their prefervation, .as is faid before.

Deg?. Then takeft thou the fzid conflitution to be
of fmall effe&t, as it feemeth.

Stud. 1 take it to be of this effe@ : That of weod
above twenty years. it bindeth not, becaufe it is con-

trary
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trary to the Common law, and to the faid prefcrip-
tion, that ftandeth good in the Common law : but of
wood under twenty years, whereof tithe hath been
accuftomed to be paid, the conftitution is not againft
the faid prefcription, becaufe paying of tithz under
twenty years is not prohibited, but fuffered by the
faid ftatute. Howbeit fome fay, that by the very
rigour of the Common law tithes fhould not be paid
for wood under thirty years, no more than for a-
bove twenty years, and that prohibition in that cafe
lieth by the Common law: neverthelefs, becaufe it
hath been fuffered to the contrary, and that in many
places tithes hath been paid thereof, I pafs it over :
but where tithe hath not been paid of wood under
twenty years, I think none ought to be paid at this
day in law nor confcience. But admit that the faid
conftitution taketh effect for payment of the wood
under twenty years as of a predial tithe, yet I cannot
fee how the tithe thereof fhould be paid by the pof-
feffor of the wood; if he fell them, but that it thould
be paid rather by him that hath the trees; for the
conftitution is, that the tithe fhall be paid as a real
or predial tithe, and that is their part of the fame
trees, as it is of corn. And if a man buy corn upon
the ground, the buyer fhall pay the tithe, and not
the feller: and {o it would feem to be here. And
what the conftitution meant, to decree the contrary
in tithe wood, I cannot tell, unlefs the meaning were
-to induce the owners to pay tithes of great trees
when they fell them to their own ufe; which me-
thinketh fhould be very hard to ftand with reafon,
though the faid ftatute had never been made, as I
have {aid before, And furthermore, I would here
(under correétion) move one thing, ‘and that is this,
That, as it feemeth, that they that were at the ma-
king of the faid conftitution, and knew the faid pre-
feription, did not follow the direft orler of charity

U3 therdin
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therein fo perfectly as they might have done: for
when they made the faid conftitution provincial di-
re@ly againft the faid prefcription, they fet law a-
gainft cuftom, and power againft power, and in a
manner the fpiritualty againft the temporalty, where-
by they might well know that great variance and
fuit would follow. And therefore if they had clearly
feen that the faid prefcription had been againft con-
fcience, they fhould firft have moved the king and
his council, and the nobles of the realm, to have af-
fented to the reformation of that prefcription, and
not to make a law as it were by authority and power
againft the prefcription, and then to threat the peo-
ple, and make them believe that they were all ac-
curfed that kept the faid prefcription, or that main-
-tained it. And it feemeth to ftand hardly with con-
{cience to report fo many to ftand accurfed for fol-
lowing of the faid ftatute, and of the faid prefcription
as there do, and yet to do no more than hath been
done to bring them out of it.

Dos2. Methinketh that it is not convenient that
laymen fhould argue the laws and the decrees or
conftitutions of the church; and therefore it were
better for them to give credence to {piritual rulers
that have cure of their fouls, than to truft to their
own opinions : and if they would do fo, then fuch
matters would much the more rather ceafe than they
will do by fuch reafonings.

Stud, In that that belongeth to the articles of the
faith, 1 think the people be bound to believe the
church, for the church gathered together in the Holy
Ghott cannot err in fuch things as belongeth to the
catholick taith : but where the church maketh any
faws whereby the goods or pofieffions of the people
may be bound, or by this occafion or that may be
taken from them, there the people may lawfully rea-
fon whcther the laws bind them or not ; for in fuch

laws’
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laws the church may err and be deceived, and de-
ceive other, either for fingularity, or for covertife,
or fome other caufe, And for that confideration it
pertaineth moft to them that .be learned in the law
of therealm to know fuch laws of the church as
treat of the ordering of lands or goods, and to fee
whether they may ftand with the laws of the realm
or not. And therefore it is neceffary for them to
know the laws of the church that treat of difmes, of
executors, of teftaments, of legacies, baftardy, ma-
trimony, and divers other, wherein they be bound
to know when the law of the church muft be follow-
ed, and when the law of the realm: whereof becaufe
it is not our purpofe to treat, I leave to fpeak any
more at this time, and will refort again to fpeak of
tithes; wherein fome men fay that of tin, coal, and
lead, no tithe fhould be paid when they be fold by
the owner of the ground, becaufe it is part of the in-
heritance, and it is more rather a deftruéion of the
inheritance than any increafe. And therefore they
fay, that if a man take a tiuwork, and give the lord
the tenth difh, according to the cuftom, that the
lord fhall pay no tithe of that tenth difh, neither pre-
dial nor perfonal: but if the other that taketh the
work, have gains and advantage by the work, it
feemeth that it were not againft reafon that he thould