T HE

EPORTS

O F

Sir Henry Yelverton,

Knight and Baronet,

Late one of the JUSTICES of the
CoURT of COMMON PLEAS,

| Of divers Special CASES in the Court of King’s
Bench, as well in the latter End of the Reign of
Q. EL1zaBETH, asin the firft Ten Years of K. JaMEs.

With Two TABLES; One of the Names of the Casks, the
other of the Princirar MATTERS.

Publifh'd Originally in French by Sit WIL LIAM WY LDE,
Knight and Baronet, the King’s Serjeant and Recorder of the
City of London.

Now carefully Tranflated , with the Addition of many Thoufand
REFERENCES.

THe THird Coitiony, Corrected.

In the SAVOY:

Printed by E. and R. NutT, and R. Gosri~e, (Affigns of Edward
Sayer, Bfq;) for {Wfllfam Jeales at Rowe’s Head againtt St. Clements
Church in the Strand; Japn Windlep ac the King’s Aries in New
Bond-fiveet ; Jobn TAocall at the Dove in Bell-yard near Lincolns-lu ;
Thatles Torbett at Addifor’s Head ; and Richard {ellington ac the
Dolphin and Crown, both without Zemple-Ber. M DCC XXXV,







O the Reftitution of thé Laws
(which this Age hath moft

. happily attained) we confe-
crate thefe Monumental Remains of Sir
H.Telverton: A Perfon of fo complete
Judgment and renowned Abilities in
this moft Honourable Science, advan-
taged by the Times wherein he both
Pra&tifed and Judged, which were
learned, and ennobled by many emi-
nent Sages of the Law, his Contem-
poraries; that we fhall not need to
dire&t your Acceptance of thefe his
Judicious Collettions, which his own
Exquifite Pen hath commended to the
World. The Cafes are Sele&, fuch
as his curious Choice out of the Plenty
of his great Obfervation preferrd;
a anai




7he PR EFACE.

and in moft of which himfelf was
Counfel, the Weight whereof may
well pafs for Number. It i1s not
therefore doubted but that they wiil
find Entertainment without a Be{peak-
ing Drefs, being fo excellent in their
native Beauty. We fhall thus then
leave thefe Sir Henry Telverton's Re-
ports to follow his Fame.

Farewel.
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In the Court of KING’s BENCH.

Termino Pafche anno quadragefino quarto
ErizaBeTna Regina.

Bafpole €9 Lon

H E Cuftom within a Copyhold Manor is, that upon a Sur-

render made to one and his Heirs, if three Proclamations

pafs, and he dc¢th not come to be adinitted, the Lord fhall

have it as forfeited: A Surrender is made to the Ufe of 4.
for Life, the Remainder to B. in Fee: .4 {uffers three Proclama-
tions to pafs, and doth not come to be admitted; yer this doth not
forfeit the Eftate in Remainder, neither thall the Lord have it upon
this Default of the Tenant for Life, for here the Eftate of .¢ and B.
are divided Eftates, and the Cuftom fhall be intended of an intire
Fee-fimple given to one Perfon; and the Cuftom, being to bar an
Eftate, fhall be taken ftrictly. Adjud. Quere, if fuch Surrender is
made to 4. and B. and their Heirs, and 4. comes within the Time
of the Proclamations, and B. doth not, if now .4 fhull have the
whole, or that a Moiety fhall be forfeited?

Wilfon werfus Riche.

BAron and Feme join in a Leafe by Indenture to B. yielding
Rent; and it is for Yecars, and they make a Letter of Attor-
ney to {eal and deliver the Leale upon the Land, which is done ac-
cordingly: B. brings an Ejectment, and declares upon a Demife
made by the Baron and Feme; and upon Evidence to the Jury,
it was ruled by Popham Chief Juftice, Fenner and Telverton, that the
Leafe did not maintain the Declaration; for a Feme Covert cannot
make a Letter of Attorney to deliver a Leafe of her Land, altho’ a
Rent is referv’d upon it, but her Warrant of Attorney is merely
void: So this Leafe is only the Leafe of the Husband, which is not

maintain’d by the Declaration. 2#/verron was of Counfel with the
Defendant. ’

Gl
o

Rippon werfus Norcon.
T H E Son of #. 8. affaults 7. D. and his Son, 7. D. goes to a Juftice

of the Peace to complain, as well on his own Behalf as.on the Be-

half of his Son: 7. 8. comes to F. D. and dcfires him to ceafe and
forbear his Complaint, and he would undertake, that his Son fhould
keep the Peace both againft him and his Son. The Son of 7. . af-
terwards breaks the Peace upon the Son of F. D. an1 the Son of 7. D.
brings Afinpfit againft 7. S. and declares on the Matter aforefaii; and
’twas adjudg’d by Gandy, Fenner and Telverton, that the Aclion well
lav, and the Confideration precedent was {ufficient for the Plaincff to
B mainra:n
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maintain his Action againft 7. 8. for altho’ ihe Pliintff himfelf did.
not complain to the Juftice of the Peace, bur 7. D. his Father, yet
becaufe 7. D. had Caufe to compiain, barh for himfelf and for his
Son, and by Reafon of the Complaint made in Behalf of the Son
the Plaintiff, the Son of 7. S. might be in Queftion before the Ju-
ftice of the Peace, for that Reafon the Confideration is good; for
upon the Defendant’s Promife, the Complaint, by which his Son
might be brought in Queftion, was {taycd.

Dighton wer/us Bartholomew.
Dlgbz(m brought Nativo bab. againft Baiticicieri: i the County,

and it was remov’d hy Pore into the Common Pleas, at the
Day of the Return whereof Dightor did not appear, and Judgment
was given that Bartholomew, &c. fhould be infranchifed for ever.
In a Writ of Error brought on this Judgment in B. R. it was ad-
judged that it fhould be rever{t; for the Judgment fhould be only
that the Plaintiff’ fhould be iz Alifericordia, and not that the De-
fendant fhould be infranchifed; for the Non-appearance of the Plain-
tiff in the Nar. bab. at the Day of the Return of the Poze is but a
Nonfuit before Appearance; for the Action and the Poze may be
brought by fome Stranger, as well as by the Plaintiff; and although
the Powe {ays (ad Petitionem petent’) yet that is but Recital and
Suppofal, which doth not conclude the Plaintiff in this Writ of
Right. Alfo the Pone iffues out of the Chancery, which is another
Court than that in which Judgment is given; and the Powe is not
any Declaration, but at the Day of the Return of the Powe, if the
Plaintiff and Defendant appear, the Plaintift ought to count on the
Writ of Nut. hab. alledging Scifin in Fee, Efplecs, and producing
fome of the Defendant’s Blood, who acknowledged himfelf to be
Villein; as appears by * 19 H. 6. 12 E.1. (a) Vil. Tide12 E. 3.
Vill. 44. (b) 12 E. 2. Vill. 19 E.2. (¢) Itid 6 E. 2. (d) Iiid.
Telverton was of Counfel with the Plaintiff. ’

Croucher wverfus Frvar.

A Parfon {ued a Copyholder in the Spiritual Court for Tithes a-
rifing upon the Copyhold Land; he brough: a Prchibition and
fuggefted that the Bifhop of 777uchefier, Lord of the Manor, whereof
his Copyhold is Parcel, and bis Predeceflors, &, from Time whereof,
&e. for themielves their Tenants and Farmers have been difcharg’d
of Tithes arifing upon the {faid Manor; and fhewed that he had been
a Copyholder of the faid Manor from Time whereof, ¢5:. and pre-
fcribed in his Lord, now Bifhop of /i Vicheffer : And altho’ here is a
Prefcription upon a Prefcription, one in the Copyholder to make
his Eftate good, the other in the Bifhop to make his Difcharge good ;
yet adjudg’d by Gawdy, Fenner and elvertorr, that the Prohibition
lies. Zelvertonr of Counfel with the Plaintiff alledg’d the Matter
fupray which was allow’d.  Nors the Reafon; for a Prefcription in

- the Lord ought of Neceffity in common Intendment to precede the

Prefcription in the Eftate of the Copyholder, and the Difcharge of the
‘ 2 Tithes
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Tithes in the Lord (which may well be in this Cafe, becaufe he is
a Spiritual Perfon) fhali trench to the Benefit of the Tenant, who is
the Copyholder, for Ly this AMeans it is prelumed rhat the Lord has
the greater Tines and Rents.  ANovz, Poplai was againft this Judg-
ment, becaufe the rhintiff, who is the Copyholder, will have 72 fio
geneie an Eftate of Inheritince diftint from the Eftate of the Lord,
who is the Bifhop.

The Lord Cromwell €5 Andrews.

¥F an Affife between 4. and B. is {ummon’d before Juftices of Af-

fife, and they are removed, and the Chicf Juftice of the Com-
mon Pleas, and another Juftice are Juftices of Affife in the fame
County, and the Affife is taken before them, and adjourn’d for Dif-
ficulty into the Common Pleas, where Judgment is given for the
Plaintiff; and he againft whom the Affife pafles bringsa Writ of Er-
ror in the King’s Bench; which Writ is directed to the fame Chief
Juftice of the Common Pleas before whom the Affife paft, and re-
cites the Affife fummon’d before the Juftices of Affife by Name, as
(revera fuit) before Gawdy and Walmefly, € pofimodum capta before
the Chief Juftice of the Common Pleas, ¢9c. and does not recite how
the Affife came into the Common Pleas, Sc. by Adjournment, or
for other Caufe; this Writ of Error is not good ; for as by the Re-
moval of the former Juftices of Affife, before whom the Affife was
taken, the Writ of Error by a Poftmodun ought to recire the Affife
taken before other Juftices of Aflife, (and yet there is only a Change
of the Juftices, and not of the Court) a fortiori there ought to be in
the Writ of Error another pofizediin when it is adjourn’d into the
‘Common Pleas ; for now both the Judges and the Court are changed.
And a Difference was taken between the Cafe of an Affife and of a
Quare Impedit, for the Affife ought to be originally commenced be-
fore the Juftices of Affife, and fo by Prefumption and Intendment
Judgment alfo given before them, and not in the Common Pleas,
unlefs upon Adjournment: And therefore, if Judgment is given in
the Common Pleas, it ought to be {pecified certainly how the Re-
cord of Aflife came into the Common Plezs. But in Error to re-
move the Record of a Quare linpedit, the Writ is not of {uch pre-
cife Form, becaufe the Ation originally commences before the Ju-

ftices of the Common Pleas, and by Intendment Judgment given:

there, altho’ by the Statute to avoid a Lapfe Judgment may be given
before the Juftices of Aflife. And Firz. N. B. recites fuch Form of a
Writ of Error, which recites the Adjournment, &¢. Adjudg’d per
tor’ Cur’; yet all the Curfitors were of a contrary Opinion.  And alfo
in the Cafe fupra it was adjudged, that if an Aflife is brought againft
four, and Judgment is given againft them, upon which they four
bring a Writ of Error, and upon the Sezre fac. by the Plaintiff (who
recover’d in the Affile) guare Executionem balee uen delet, one
cnly appears, and the others make Defaulr, and he who appears
R - athyns
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afigns Errors per (e, and the Defendant in the Writ of Error pleads
in nullo e Erratum, this Afignment of Errots by the one only is
ill; for all ought to affign the Errors together; and therefore the
Writ of Error (as Pophain faid) is difcontinued ; for altho’ a Writ
of Error is but a Commiffion to examine the Errors, and may be
lodged in Court feven Years without being difcontinued, yet after
the Parties have once proceeded upon it (as in this Cafe) it may be
difcontinued as well as any other Aé¢tion. And in this Cafe, when
one of the Plaintiffs in the Writ of Error appears, and the others
make Default, he who appear’d ought to have pray’d Procefs a2 Se-
quend’ Simul, and thereupon Judgment of Severance ought to have
enfued; for before Appearance there can be no Judgment of Seve-
rance without Procefs; but it is otherwife after Appearance; per 38
E. 3. 30

Riches €9 Brigges.

N an A&ion on the Cafe the Plaintiff declared, that in Confide-

ration he had deliver’d to the Defendant twenty Quarters of
Wheat, the Defendant promifed upon Requeft to deliver the {fame
Wheat again to the Plaintiff. And adjudged a good Confideration;
for by Popham € tot’ Cur’ the very Pofleffion of the Wheat might be
a Credit and good Countenance to the Defendant to be efteemed a
rich Farmer in the Country, as in Cafe of the Delivery of 1000/ in
Money to deliver again upon Requeft; for by having fo much Mo-
ney in his Pofleffion he may happen to be preferr’d in Marriage.
Quare, for it feems an hard Judgment; for the Defendant has not
any Manner of Profit to receive but only a bare Poffefion. Nota,
the Truth of the Cafe was (which doth not alter the Reafon fupra)
that the Plaintiff had deliver’d to the Defendant the faid twenty
Quarters of Wheat to deliver over to 7. 5. to whom the Plaintiff
was indebted in fo many Quarters, and the Defendant promifed to
deliver the fame Quarters of Wheat to 7. S. And becaufe they
were not deliver’d, the Plaintiff brought his A&ion, #¢ fupra; and
adjudged #¢ f(#pra. But Nota, the Judgment was reverft in the Ex-
chequer, Mich. 44 & 45 Eliz. as Hitcham told Yelverton.

Trin. 44 Ev1z. B. R,

Dawi{on.

N A&ion on the Cafe for thefe Words: Thou art an arrant
Knave, for thou baft bought flolerr Swine, and a flolen Cow, know-

ing them to be flolen. And adjudg’d againft the Plaintiff, for the Re-
ceipt or Sale of Goods ftolen is not Felony, nor makes any Accefory,
unlefs it is joinedwith a R eceipt or Abetment of the Felon himfelf, And
in fome Cafe it is lawful to receive ftolen Goods, as if the Lord of a

2 Manor
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MManor or his Bail.ff, who has bora waviarz, meets wich a fufpicious
Ferfon who has ftolen Goods, and f’cops the Goods, and the Party
coniclits them to be ftolen, and flies, in that Cafe, itisa Recept
of Goods ftolen, knowing them to be ftolen; and yet it is ncc anv
Slander, if any one fhould fay to h1m, Vou have token Jfolen Geod:,

kiewomng them to be folen. By Gazwdy, Fenner and Yelverton, Popl.it
ar/je,zm.

Crumpron ‘wr;ﬂ'/s Smizh.

ILBT, the Plaint isof 6 145 24. and declares that the hio-
D ney became due by Reafon of two {everal Contr:éts, [eil.  So
much by the one, and fo much by the other; and it appears b
Comoutation of thofe two Sums, that they are more by 34d. than is
contain’d in the Plaint. 'The Defendant pleads, as to 6/ ras =4.
nil delet, tcc. and it is found for the Plaintiff, and ]udament in an
inferior Court, that the Plaintiff thould recover prost worravit 5 and
thereupon Error is brought, and the Matter Srpra aflign’d for Error;
for 3 d. more is given by the Judgment to be recover’d, than was
found by the Jury rto be due; and altho’ the Defendant pleads only
to the Sum contain’d in the Plaint, yet the Sum f{pecified in the De-
claration is that whereof the Iffue and Trial fhould be; and it feem’d

clearly by rvunci and 2elvertor to be Error.  And there feems to be

a Difference, where the Plaint (for the Furpofe) isof 10/ and he
declares, viz. for 10/ for an Horfe, and 5/ for ancther Contract,
and the Defendant pleads 77/ devet to 10/ and nothing to the other,
and it is fo found; yet that is good; for the 57 in the Declaration
is but Surplufage, becaufe the Plaint was anfwer’d ix tofo with the
principal Contract laid in the Declaration, fc7/. the Hor{e; but in the
principal Cafc the Money mention’d in the Declaration bemc upon
feveral Contracts, and none of the Contralts tamtuin, &3 per [e a-
mounting to the Sum fpecified in the Plaint, every Par: of the De-
claration is made material; and fo being found fhort ‘*y the Ver-
di¢t, the Judgment therct xpon feems to b erroneous: &y Gawdy
nie It 11apUginavit,

Joimfon verfus Turns

PE" Refpafs for breaking his Houfe, am taking and carry ing aw.y
his Goods. 'The Defendant ; 11' {iined the whole, In, Fainod
quoird frationed: Dewas and taking of the Goods, i i
contertay demurr’d upon the Defendant’s Bar: The Derenu 1t Jom ’d
in Demurrer iz bac fm';/; s quia placiivn predicum gioad fradicues
Domus, and taking of the Goods, /”jﬁcz(m, &¢c. demanded TJudz-

ment, &c. and thereupon Judgment given in the Common P)‘\ 18
for the Plaintiff, and a Writ to inquire of Damages, voon whict

Damages were a{Tefsd for the Broaking of the Houfe, and ror
the Taking and alfo for the Carrying away of the Gooas And
thereopon @ “Writ of Error was brought, and the

l"‘\h]i’nt e~
serft; becaufe in the Otter of the Diomurrer ex povve @urrentss, nothing
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is faid in Special, but gnoad the Breaking of the Houfe, and the Ta-

king of the Goods: And although the Words {ubfequent, /cz. necion

materia in ea coptenta, go to the whole Matter in the Bar, viz. to
the Carrying away alfo; yet when the Defendant joins in Demurrer

with the Plaintiff, he joins but {pecially, viz. guoad the Breaking of
the Houfe, and Taking of the Goods, and fays nothing of the Car-

rying away; {o as to the Carrying away nothing is put to the Judg-

ment of the Court, yet the Writ of Inquiry of Damages is for the

whole, and the Judgment alfo; and the Carrying away being Part

of the Matter, and for which greater Damages are adjudged, and

that not being put to the Judgment of the Court by the Demurrer,

for that Reafon the Judgment is erroneous; (4) for as to the Car-

rying away (which is Part of the Matter) there is a Difcontinuaunce.

'This Cafe concern’d Mr. Dascy of the Privy Chamber for his Patent

of Cards. Telvertorz was of Counfel with the Defendant in the Writ

of Error.

Tocock verfus Honyman.

F a Man recovers in Debt on Bond, and has a Fieii freias to the

Sheriff to levy the Debt, and the Defendant brings a Writ of Error
upon the Judgment, and has a Super/edeas thereupon to the Sheriff;
{o much of the Defendant’s Goods as the Sheriff has taken into his
Hands, by Virtue of the Fieri facias before the Superfedeas came to
him, fhall remain to fatisfy him who recover’d, and a I'zi.Jitioni ex-
ponas fhall iffue thereupon; but after the Superfedeas comes to the
Sheriff, he cannot proceed further upon the Fieri facias. Per totcr:
Curiam.

The Lord Cromwell €5 Andrews.

N a Writ of Error vpon a Judgment givea in Affife before the
A Juftices of the Common Pleas; upon an Adjournment by the Ju-
ftices of Affife, altho’ the Writ of Error don’t mention how the Re-
cord came into the Common Fleas, viz. for Difficulty or otherwife.
wherehy the Writ abates by Judgment, yet it was adjudged that the
Record, removed out of the Common Pleas by Virtue of this jll
\Writ, remain’d in the King’s Bench: And the Party fhall have a
wew Writ of Error corain nobis refidei’y for the \Writ of Error recites
rhe Record of Affife truly, both in the Names of the Parties, and of
the Land; otherwife if there was any Miftake in the Matters afore-
fs:d. And upon a Scire facias {ued by the Defendant in the Writ
of Lriory Giare Excentioncin bal ere non debet, this Scive lac/os is merelv
collateral o the Record remov’d, and yet by Matter ex pof f
may become a Record ; as if the Plaintiff, upon the Seive focias re-
turn’c, nopears and pleads a Releafe, or other Matter, av he well
may, then it is a Record annext to the firft Record remov’d.  Bue
if upon the T.eturn of the Svire facias the Plaintiff appears and affigns

1 his
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his Errors, or otherwife by Rule of Court has Day ’tili another
Term to aflign his Errors, v7z. by Rule enter’d with the Clerk of
the Papers, and upon ths Record affigns his Errors infufficiently,
now all the other Proceedings are upon the Record which is re-
mo<’d, and now the firlt Scive facias cuave executicucin balere ron ie-
Lety s but a Piece of Paper filed to the Record remov'd, and nc
Proceedings thereupon ; v herefore upon Errors affigned infufficicnuy,
he who recover’d in the Common Pleas fhall have Execution with-

out another Scire facias Quere, €3¢, although ’tis after the Year; for ¢

after the VWrit of Scive facins Quare, &c. once {ued out, the Farry
fhall never have another. But if he, who fued the Writ of Error,
doth either not appear upon the Return of ir, or appears and afligns
his Lrrors infufficiently, whereby a Default in him appears to the
Court, he who firft recovered fhall have Execution without another
Scive facias. Adjud. Note, in this Cafe a Precedent M. 4 H. 5. Rot —
was tuewn, which agreed with: this Judgment, both for the Abare-
mént of the Writ of Error, and alfo that notwithitanding that, the
Record is well removed.

Grendit €9 Baker.

HE Lord Panlet Tenant for Life of an Advowf{on, the Re-

mainder in Fee to 4. Tenant for Life prefented D. who was
admitted, inftituted and inducted ; but for Default of Reading the
Articles according to the Statute of 13 E/iz. the Benefice was void,
but D. continued in the Church, and was by Reputation Parfon for
his Life; the Lord Pauler died, the Queen after the Death of D. re-
citing her Title to be by Lapfe, prefented C. who was inftituted
and inducted ; he in Remainder prefented S. who was admitted, in-
ftituted and inducted, and brought an Action of Trefpals againft C.
the Queen’s Incombent. And it was adjudged (upon a Special Ver-
dict finding the Matter aforefaid, and alfo that D. continued in du-
ring his Life, and died, and that no Notice was given the Patron of
the Voidance of the Church for not reading the Articles) for the
Plaintff, and that the Queen’s Prefentation was merely void, as if
fhe had prefented to a Church full; for as to the Patron it is full ’till
he has furceafed his Time after Notice given ; and it is all one, as if
the Patron had drawn a Prefentation in Writing and put his Seal to
it, and let it Lie in his Study, and the Party, who fhould be pre-
{ented, takes it without the Privity or Licence of the Patron, and
carries it to the Bifhop, and is thereupon inftituted and inducted, it
is merely void and no Prefentation at all: And the Court held in this
< atc, that the Prefentation by him in Remainder was good, altho’
>twas obicred that it belong’d to the Executors of the Tenant for
I.te, becavfe, as to the Tenant for Life himfelf, the Church wa¢
full *ull Novee.

6 Co. 29, a.

1 And. 62,
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Buftard werfus Bolter.

{ HE Cafe briefly is: Bufard exchanged the fourth Part of the
Manor of Barton in the County of Oxford with Ssvage and
Dafton for the Moiety of the Manor of Jibzryin Fee; both
being in Poffeffion and in Demefne ; Fuftice (the Wife of one
Fafper Dormer) evicted the Moiety of the Manor of Ilbury by Rea-
fon of her Jointure, for Life: Wherefore Bufard enter’d upon
Sheldon, Leflee of Savage and Daflon, in the fourth Part of the
Manor of Bartorn, which he gave in Exchange, and brought Tref-
pafs again®t Bolter, Sheldor’s Servant, and adjudged maintainable:

For the Exchange being of Land in Pofleffion and in Demefne ar
the Time of the Exchange, this Eviction of the Eftate for Life,
which takes away the whole Recompence for the Time, defeats the
Exchange for ever, as well as in the Cafein 4 H. 7. where twenry
Acres are exchanged and one is recover’d by elder Title, the whole

Exchange is defeated ; for although the whole Eftate exchanged is
not defeated, but continues as to the Reverfion, yet becaufe the Ex-
change was Poffefﬁon for Pofleflion, Demefne for Demefne, and this
Recompence of the Pofleffion, which was the Motive of the Ex-
change, being evicted, the whole is evicted; as if an Eftate Tail is
eviéted, it leaves the Reverfion, but it leaves but a dry Recompence,
and therefore (per Telverton Juftice) defeats the Exchange in the
whole. The fame Law (per Popbam) if F.S. makes a T.eafe for
1ooo Years of Land to commence at a Day to cowme, and after-
wards conceals this Leafe, and exchanges the Land as in Poffeffion,
for other Land in Pofleflion, and afterwards the Leflee enters, th's
defeats the whole Exchange; for in Exchange Warranties are im-
plied, which warrant Pofleffion for Pofleffion; yet there’s no Doubt
but that a Reverfion may be exchanged with a Poflfeflion, but that
is apparent at the Time of the Exclmn;c. And Ntoy, 2veiten
vouch’d Hugh Spenfor’s Cafe 42 Aff 22. where it feems that an E-
vition of an Eftate for Life after Partiticn, defeats the Fartition:

Quod Cur’ concef. otherwife Telvertu: conceived, where Rent only is
evicted out of Land ecxchanged, or Land divided by Parcels, as
10 E. 2 6.1s. Telvectoir was oF (“ounf(.l with the Plaintiff,

2 Sparke
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Sparke werfus Sparke.

Man made a Leafe for Life, and afterwards demifed to 4. for

Ninety-nine Years, if he thould fo long live, to commence af-
ter the Death of the Tenant for Life, and if /4. died during the
‘T'eim of Ninety-nine Years, or that the Term otherwife dctermin’d,
and after the Death of the Leffee for Life, then the Leflor granted
for himfelf and his Heirs, that the Land fhould remain to the LEx-
ecutors of A4 for Twentv Years; the Leflee for Life died, 4. de-
mifed for Twenty Years yielding Rent, and died inteftate: B. roas
Adminiftration, and brought Debt for the Rent; and adjudged thur
it did not lie; for Gawdy and Telvertor conceived that this Contingent
Leafe of the Twenty Years never vefted in 4. but that if 4. had made
Executors, that they thould take by Way of Purchafe (Executors
being a Nume of Purchafe, as (a) Cranmer’s Cafe 14 El. Dy.) But

if it had been limited to the Executors for Payment of the Debts of *

A »or the Lke, it {feem’d then by the Intent apparent, it fhould be
an Interclt in ./ and in the Executors to the Ufe of 4. Popham and
Fenner agreed for the Matter in Law as to the Action of Debt: But
yet they conceived that the Executors of 4. thould never take; for
the Eftate ended bofore the Intereft commenced or arofe to the Ex-
ecutors. (But Qu.cre that; for if .4 made Executors, in the Inftant
of his Death the Remainder took Effect in the Executors (as 7y H. 4.
js) fo that it could not take Effet as a Remainder, for that ought
to depend upon a former Eftate; but by them two, if it took Ef-
fect at all, it ought to be by Virtue of the Leffor’s Grant, and that
cannot be, becauie the Executors are not Parties to the Deed ; and
therefore, if a Man leafes for Life, and by the fame Deed grants
that after his Death, 7. S fhall have for Twenty Years, it is of no A-
vail to 7. S. becaufe he is not a Party, as in the Books 19 E. 2. Cove-
mant 25. 19 E. 3. Covenant 24. 22 Aff. 37. 49 E. 3. 11 H 4. 34
M. Dy. 151. Nuta; the chief Reafon was, becaufe the Term for
Twenty Years is but a Poffibility. Telveirton was of Counfel with
the Plaintiff. |

Salter werfus Butler.

N an Aétion on the Cafe on Zrover of Cattle, the Defendant juftified
by Reafon of a Rent granted to 4. his Executors and Afligns for
the Life of B. out of Black Acre, and fhewed that 4. was dead, and that
he as Adminiftrator of .4 diftrain’d for the Rent in B. Acre arrear af-
ter the Death of 4. and averr’d the Life of B. and adjudged that the
Juftification was ill, both for the Matter and the Manner; for by the
Death of A the Rent is determin’d, and can’t come to the Executor
or Adminiftrator ; for’twas not a Thing teftamentary, buta Freehold ;
and fo not like where "tis granted to 4. and his Heirs for another’s Life ;
vet by Pepham, and agreed per Cui”y if a Rentis granted to 4. for the
Life of another, the Remainder to B. altho’ 4. dics, whereby the Rent
D determines
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determines in Intereft as to the Perception of it, yet forafmuch as
the Tertenant during that Time holds the Land difcharged of it, that
is fufficient to {fupport the Remainder: Alfo it feem’d to the Court,
if the Rent had continued, then the Taking of a lawful Diftrefs for
the Rent was no Converfion at all; otherwife if the Diftrefs was not
lawfully taken:

Brecheley werfus Atkins.

Ction on the Cafe, becaufe the Defendant {poke of the Plain-
tiff thefe Words; Thon art an old perjured Knave; that is to be
proved by a Stake that parts the Land of J.S. and J. D. and (by
Gawdy and Popbam) the Aétion doth not lie; for although the firft
Words (perjured Knave) are of themfelves fufficient to bear the Ac-
tion, yet they are fo qualified by the fubfequent Words, which do
not found in any apparent Slander; for it is as much as to fay, Zhon
art a perjured Knave, but none in the World can prove it; which wilt
not bear an Aétion: So ’tis in this Cafe, the Proof of the Perjury
being referr’d to (a Stake) which is a Thing infenfible, and impoffible
to produce any Proof, qualifies the precedent Words. Fruwer and
Telverton contra; and that the former Words are {ufficient to main-
tain the Action; and the fubfequent Words are as void and idle;
becaufe there can be no Proof in a Stake; as if he had faid, Thox
ait perjured, though I cannot prove it 5 or thou art perjured, and that [
will prove by J. S. where there’s no fuch . 8. in rerum Natura, or
7. S.is dead ; yet the Action lies on the former Words. Quere.

Goring werfus Goring,

Goring was indebted to Swith in 2051 upon Simple Contraét:

« Smith made F. Goring his Executor and died ; 7. Goring the
Executor agreed, and was contented to take of H. Goring for the
205/ 1501 and alfo agreed to take the 150 by 20/, per Annum, in
Confideration wheteof H. Gyi/:;g undertook, and promifed to pay the
faid 7. Goring the faid 1507 by 20/, per Annun, and for Nonperform-
ance of the Promife 7. Gorng brought Affumpfir againft H. Goring ;
and upon Nonz Affempfit pleaded, *twas found againft H. Goring. And

- Hide moved in Arreft of Judgment, that the Confideration to

take 150/ for 205 /. is not {ufficient, becaufe for any Thing that ap-
pears, H. Goring remains ftill charged with the 205/ and {ubjeét o the
Plaintiff’s Action for the 205/ and therefere he ought to have fhewn
that he had difcharg’d the Defendant of the 205 /. But won allocat’; for
the 205/ being due to the Plaintiff as Executor ¢f Smith, the Altion

X . for
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for it ought to be in the Detier; but now, by this Agreement to
take 150/ of the Defendant, and the Defendant’s Promife ro pay it,
’tis made the Plaintiff’s proper Debt, and the Aétion for it maintain-
able in his own Name, without being named Executor, and altho’
(by2zlverton Juftice) 1501 is not any Satisfaction of 205/ becauls
they are both of one Nature, and its otherwife of Things collatera!
to the Debt, as an Horle, a €up, e verin Refpect that the Na-
ture of the Action is changed, it proves the Narure of the Debt to
be changed ; and therefore a good Confideration: For if the Execu-
tor is indebted to 7. 8. in 100/ and 7. .. comes to demand the Mo-
ney, in this Cafe, as thc Debt now is, the Executor is chargeanie
only in Refpect of the Affets, and not otherwife; but if he promite:
to pay it at a Day to come, ’tis now made his own Debt, and to be
fatisfied by his own Goods. And (per Curiam) the Confideration
alledged is {ufficient for another Reafon; for although the Plaintiff
has not fhewn that he has difcharged the Defendant of the 205/ yet
if the Defendant fhould be afterwards charged with it, he might
have Affumpfit againft the Plaintiff; for the Plaintiff agreeing to take
150l for 205 /. is a Promife on his Part, and fo one Promife againft
another.

Gurnons fue;j'm Hodges;

—y~ H E Plaintiff fhewed, that whereas one 7. 5. was poffefled of a

Mefluage by Virtue of a Decree in Chancery ; in Confideration
the Plaintiff conaretur procurare J. S. to permit the Defendant to have
the Pofleflion and Frofit of the faid Mefluage, the Defendant promifed
to give the Plaintiff 20/ S7 ipfe procurare potuiffer €8 procuraret the
{aid 7. §. ro permit the Defendant uz fupra. 'The ‘Plaintiff layeth in
fadlo, that he did procure the {aid 7. S. az_fupra, and that the Defen-
dant did enjoy the Mefluage, &c. The Defendant pleaded Noz Af-
fumpfity and it was found for the Plaintiff, and it was alledged in
Arrcft of Judgment that there was no Place put where the Procure-
ment was, and thac was a Matter ifluable per fe: But wcw allocatur,
becaufe the Iffue is taken upon the Afimpfit, which is another Mat-
ter; but if the Iffue had been upon the Procurement, then it would
be otherwife; and Judgment was given for the Plaintiff: Another
Exception was taken, becaufe it appear’d that the Confideration was
only upon a copzaretur procurare, which is no effe€tual Confideration ;
for an Endeavour to do {fuch an A&, without doing it in Faét, is no
Benefit to the Defendant; fed non allocatnr; for (by Popham) his
Labour and Pains may deferve the Money due upon the Affimpfit;
and alfo in this Cafe it appears that a Procurement in Faét is an-
nexed and knit to the Confideration, fo may and ought both the
Sentences, viz. of the Endeavour to procure, and of the Procure-
ment in Faél, to be joined together.  T&/verfon was of Counfel with
the Defendan:

Hinde

iy

Cro.El. 906
Afflumpfir.
Place.

IfTue.
Confidera~
tion.

Hob. 108,
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Noy 47.
Cro. El. 797,
Co. Entr.
234

2 And. 170.
Error.
Star, Stap.
Recogn,
Aud’ Que-
vela.
Execution,

Fitz. Execu-
tion, 17, 2 50.

4 Co. 66. b.

Cro. E]. 910,
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Cinque
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wirz. Jurifd.

L4

vay Tho O-
riginal &
call’

Tomb. o

b,

Hinde Wf?fﬁﬂ Deane.

MAchz';z enter’d into a Recognifance of zooo/. to Hinde, and af-
' terwards enter’d into a Statute of 1000 /. to Deane, Deane ex-
tended his Statute upon the Manor of D. which was Machin’s, he
having alfo feveral other Lands; afterwards Hinde fued Execution
of the Recognizance, and had the Moiety of the Manor of D. firft
deliver’d to Drane in Execution, but omitted feveral other Lands
out of his Extent, which were Machir’s at the Time of the Recog-
nizance: Wherefore Deane brought Audita Querela againft Hinde in
the Common Pleas, and had Judgment, and upon Error brought by
Hinde in the King’s Bench, it was affirmed; for Deare being in by
Judgment, and upon Title by the Extent on the Statute, ought to
have his Land liable to the Extent upon the Recognizance but pro
rata; and therefore Hinde ought to have included all the other
Lands of Muachiz in his Extent, as well as the Land of Deawve: But
if Deane had not had his Land by Title, but by Difleifin, or by o-
ther tortious Means, then he ought not to be relieved upon Audita
Querela. Vide 13 H. 7. 19 E. 2. Execution. 2 R.3. & Nota in this
Cafe by ZTelverton Juftice ftrenuoufly, Hinde ought to have fued
Scire facias againft Deane before he remov’d his Poffeffion, be-
caufe he was in by Title; but Quere thar, for the Books are con-
trary.

Crifpe werfus Viroll.

A N Appeal by Crifpe againft Viroll, late of Sandwich in the
County of Kent, for the Murder of the Plaintiff’s Brother
committed in Sazdwich by the Defendant, who gave the Plaint:iff’s
Brother a mortal Wound there, of which he inftantly died: And
this Appeal is brought by Original in B. R. to the Sheriff of Kent,
who upon Cepi Corpus brings in the Defendant, who pleads that Sand-
wich, within which the Murder is {uppofed, is Parcel of the Cinque-
Ports, ubi breve Dowine Regine non curiity gui quidcin Portus de Sand-
wich non cft in Con’® Cantie, and demands Judgment of the Writ, and
pleads over to the Felony; and adjudged an ill Plea; for altho’ the
Cinque Ports have feveral great Liberties, vet the Realon of the
Grunt of thofe Liberties, was for the Eafe and Benefit of the Inha-
bitants, and not for their Prejudice; and therefore in 50 E. 3 — by
Leikrep, if a Stranger comes into the Cinque Ports, and commits a
traniitory Trefpafs, and afterwards goes out of their Juri{diction, he
to whom the Trefpafs is done may have an Action at the Common
Law; for itis more for his Benefit to have the Suit at the Common Law,
than within the Cinque Ports; for they have no Power to () fummon
any Man that is out of their Jurifdi¢tion, viz. in the County of Kenz,
er elfzwhere, into the Limits of their Juri{i¢tion. Another R eafon here

1 ‘ was
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was, becaufe the Defendant having committed the Murder in the

Cinque Ports, and flying out of the Cinque Ports, if the Pleading

here fhould be good, it would be in Failure of Juftice, for they of

the Cinque Ports cannot try him, becaufe he is not thére: But by
Popham, if the Defendant had fhewn that at the Time of the Mur-

der fuppofed, and ever fince he had been, and was an Inhabitant,

and lived within the Cinque Ports, whereby he had by his Plea

given Jurifdi¢tion to the Court there, and they as Judges might

have {een that the Defendant, if he was guilty, might have receiv’d

a fatisfactory Judgment, viz. Death for Death, then the Plea had

been good: But the Defendant has not fhewn any fuch Thing,
whereby it appears that that Courr has fuch Jurifdiction. A third

Reafon was added by Gandy, Fenner and Telverton Juftices, bécaufe

this Court of King’s Bench is the higheft Court of Juftice, and of KingsBench.
greateft Soveraignty; and although the Kings have heretofore granted
Conufance of Appeals to the Barons of the Cinque Ports, yet that

does not give away the Queen’s Intereft concerning her felf; and in

this Appeal the Queen has an Intereft by a Means, for if the Plain-

tiff is nonfuited after Declaration, or releafes (as 29 H. 6. Corone—

is) yet the Defendant fhall be arraigned at the Suit of the Queen:

Alfo per totam Curiam the Defendant’s Plea is double and repugnant ; Double Pica,
one is that Sandwich is Parcel of the Cinque Ports udi breve Domine

Regine non currity which is a Matter in Law put in Judgment of

the Court; the other that it is not in# Com’ Cantiz, which is a Matter

in Faét triable by the Country: Alfo by the Appeal brought, Sazd-

wich is exprefly fuppofed to be within the County of Ken, which

by the firft Plea is not denied, viz. by Saying that it is Parcel of the

Cinque Ports, &9¢. yet by the other Part it is utterly denied to be

within the County ; fo repugnant; and alfo revers all the Cinque

Pores are Parcel of the County, although they are by their Charter
exempted from being drawn iz Plea, within the County generally:

And in the Cafe of * Watts and Brayrnes upon a Murder committed * Cro. El
by Braynes within the Cinque Ports, #arts enter’d his Appeal againft 694, 718
him by Bill being iz Cuffodia Marefcalliy and adjudg’d good, being

within the Jurifdiction of this Court, and Brayres was hang’d

upon it

Wood werfus Hauklhead.

ACtion on the Cafe againft Hauk/bead for taking of Toll for Paflage Tl
over the Weft End of the Bridge of . and fhews for Title the g:“'ég H.6,
Letters Patent of . 6. 4u. 20 to the College of 4ll-Souls in Oxford for Crf; Cul
them their Tenants and Farmers to be quit of Toll, and conveys to 25;.
himfelf as Farmer to the College, yet had the Defendant fuch a Time Departuare,
raken Toll of him againft the Form of the Patent, €¢. The Defendant

E pleads



14

Mich. 44 & 45 EL172. B.R.

Departure,

1 Inft. 304. a
Plow. Com.
105. b

1 Lev. 81.

Form.

Letters Pa-
tent.

pleads in Bar the Statute of 28 I1. 6. of Refumption of all Libertjes
and Franchifes formerly granted by H. 6. The Flaintiff by Way of
Replication pleads the Statute 4 H.%. whereby all Letters Patent
granted by H. 6. to this College are made good, the Statute
28 H. 6. of Refumption notwithftanding; and thercupon the De-
fendant demurs: And the only Queftion is, whether this Replica-
tion is a Departure from the Martter contained in the Declaration ;
and adjudged that it is not ; for there is no new Matrer contained
in the Replication otherwife than was in the Declaration; for the
Plaintiff’s Title ftill refts upon the Letters Patent, and he relies on
them, and a Departure is always where the Matter touching the
Point in Action is different in the Replication from what it was in
the Declaration: As in Debt for Rent on a Leafe for Years, or in
an Avowry for a Rent-Charge granted by 4. if after a Bar pleaded,
the Plaintiff will reply and enforce his Action or his Avowry by a
Ceftuy que ufe, it is a Departure, becaufe at firft by the Declaration
it is intended a Leafe and a Rent by Courfe of the Common Law;
and now by the Replication the Title appears to be only by an Au-
thority given by the Statute of 1 R. 3. The fame Law, if a Man
intitles himfelf by the Feoffment of one 4. and the other fhews that
A. was an Infant at the Time of the Feoffment, if the Plaintiff will
now induce a Cuftom to make the Feoffment good, it is a De-
parture; for both the Ufe in the firft Cafe, and the Cuftom in the
Second are Matters of Title, and /= effe before, and at the Time of
the Plea pleaded, quod vide 4 H. 7—& 37 H. 6.~——But in this Cafe
the Title fhewn in the Declaration and Replication are all one, viz.
the Letters Patent, as (by Popham) in the Cafe of Sefenger, 3 H.7.
if a Man intitles himfelf to Land by the Feoffment of 7. S. and the
Defendant pleads that before the Feoffment 7..5. was attainted;
now if the Plaintiff thews an Aét of Parliament before the Feoff-
ment, whereby the Attainder of 7. S. is made void, it is no De-
parture ; for the Matter of Title is not changed, but remains all as
it was at firft, viz. by the Feoffment. But Gaudy Juftice contra,
and he took a Difterence between Acltions in which the Plaintiffs
are bound to a precife Form, and where not; as in Formedon, if
the Demandant entitles himfelf by a Gift, and the Tenant pleads
no Gift, the Demandant may enforce the Count, and maintain it
by a Recovery in Value, and {o a Gift, as 3 H. 7. 5. /5, and that is
no Departure, becaufe the Plaintiff in Formedon is bound to a pre-
cife Manner and Form of Count: But in an A&ion on the Cafe, as
here, it is otherwife; for as his Cafe is, {o ought the Plain:iff to de-
clare: And therefore (by him) the Plaintiff in this Cafe ought to have
declar’d on the Letters Patent, and to have thewn the Statute of Re-
fumption, and the Statute of 4 H. =. of Revivor, and all this in his
Declaration: For new he enforces the Matter of his Declaration by a

z Statute
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Statute, which is another and a new Thing, Quod Curia negavit.
And in this Cafe alfo it was agreed per Curiam, although the Grant
of H. 6. to be difcharg’d of Toll, &vc. fuit tantum pro feipfo, and not
for him, his Heirs and Succeflors, yet it is good againft the Succeffor,
as well as in Cafe of the Grant of the Intereft; which in Sir Tho-
mas Wray’s Cafe in the Commentaries——is agreed to be good, 7z/-
verton was of Counfel with the Plaintif.

The Lord Cromwell’s Cafe.

T Forcible Entry into an Houfe, and certain Land of one 4u-
drewes, and expelling and diffeifing of Andrewes: But in the Con-
clufion of the Indictment it was Sz Domus priedicta non fuit it Poffe/
fione Domine Regine izec pro Domina Regina, then the Jury -found,
Billa vera. Et per totam Curiam, this is no Indictment at all; for it
is as a Condition precedent to the Verdi&t, and asif they had found,
upon fuch Marter of Indi¢tment, that if 7. §. was at Pau/s fuch a
Day, then Billa vera ; or (as Popham {aid) as if they had found, if
the Freehold is in Audrewes, then Billa vera; which is the {ame
‘Thing as if they had found nothing.

Corne werfus Paltow.

P/{/io‘w brought Trefpafs againft Corne, and before Iffue tried, the
'~ Sheriff was challeng’d, and the Veurre facias iffued to the Coro-
ners, &c. at the Nifi Prius for Want of Jurors, a Zales was pray’d
for the Plaintiff, and as it appear’d by the Pofea return’d, the Zales
were return’d by the Sheriff, and that per Mandat® Fuftic’ as the u-
fual Form is5 and Judgment was given in the King’s Bench for the
Plaintiff, the Verdict being for him. But uvpon Error brought, it
was reverft in the Exchequer upon the aforefaid Matter affign’d for
Error; for when the Procefs is once awarded to the Coroners, they
fhall ferve all the other mean Procefs, and they ought to have re-
turn’d the Zales, and not the Sheriff: And it is not aided by the Sta-
tute of Jeofails; for it is the Award of the Court to command the
Sheriff to return the Zales: The fame Law if the Sheriff of the
County of Yo7k returns the Panel upon a Trial in Afiddlefex, itis Er-
ror, and not aided by the Stature of Jeofzils; yet it is but a AMifcon-
veying of Procefs. And Tiin. 36 Eliz. the fame Cafe was between
% /1 5¢ and Morgan ; for the Fenive facias was awarded to the Coro-
ners, and the Jury was impanell'd by the Sheriff, and this Matter af-
fion'd for Error, and reverft. 2elverron was of Counfel with the

“Maintiff in Error.
Arnold

6 Co. 27. 2,

HE Lord Cromwell was indifted upon the Statute of 8 H. 6. of Indi&tment

on § H. 6.
Conditional
Inditment,

Cro. El. 894.
Error.
Venire fac’
Coroner.
Tales.
Starure of
Jeofails.
Mifconvey-
ing of Pro-
cels.

Poft. 214

* Mo 356.
Cro. El. 574,
1 Brownl.
134
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Arnold werfus George.

7~ N a Motion made to the Court, it was agréed by all the four
O Juftices, that if a Copyholder {urrenders to a Stranger, and the
Steward will not admit him, and the Stranger enters and occupies
the Land; if the Lord makes a Leafe to a Stranger to try the Title,
he to whom the Surrender is made (altho’ he is not admitted) may
well plead Not guilty: And it fhall be found for him againft the
Lord. Quere Rationem ; for if it is in Refpect of the Poffeflion, the
Lord’s Title feems to be elder, for the Lord’s Title is good and law-
ful to the Freehold, and by Reafon of the Freehold to the Profits
of the Freehold, unlefs the Stranger can make Title to the Profits,
which feems hard in this Cafe without Admittance. Quere, if the
R eafon is not becaufe the Lord is Particeps Criminisy gria it fhall be
intended he would not fuffer the Steward to admit the Stranger, who
is Defendant. Nota alfo in this €afe, the Surrender was but of the
Copyhold to him € tribus Affignatis fuis; fo that by his Death the
Eftate in the Copyhold was determin’d; and he to whom the Sur-
render was intended had nothing in Intereft, nor otherwife by Courfe
of Law before Admittance. 2elverton was of Counfel with the De-
fendant.

Coxe werfus Jennings.

HE Plaintiff in his Declaration fthewed the Cuftom in the Uni-
verfity of Oxford to have from Time whereof, &¢. a Court which

held Pleas in any perfonal Action, &¢. (except Mayhem, Appeals
and Suits of Freehold) and further declar’d, by Cuftom there, if
any Scholar or privileg’d Perfon {ued any Extrancum, that this Ex-
traneys ought to put in Baii, which Bail ought to pay the Con-
dempnation, S7, €9¢c. he further fhewed that the Defendant was fued
there in the Court of Oxford i Placito tranfgr’ fuper Cafim nuncupara
in * Curia illa [Caufa Injuriz] and that this Plaintiff was Bail there
for him, and that the Defendant undertook and promifed to fave
the Plaintiff harmlefs from the Bail; and further declar’d that the
{aid Suit iz tantum perfequebatur, that the Defendant there was con-
demned, and the Plaintiff obliged to pay the Condempnation, and
fo upon Breach of the Promife, becaufe he is not faved harmlefs, he
brings this Action: And by Popham and Telverton the Ation well
lies ; for he need not recite in his Declaration all the Proceedings of
the Suit in the Court of Oxford ; bur it is {fufficient to fay, fuch Plaint
was enter’d and profecuted till, &3¢, for that is but a Conveyance to
the Action, and merely collateral to the Point in Queftion which
is the Promife: Fide fuch Matter as to the Recital of the Record
34 H. 6. 4. 5. But by Popbam, if it had appear’d by the Declara-
tion that the Suit and Plaint in Oxford had been enter’d only iz Caufa
2 Injurie,
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Injurie, which is a Suit merely according to the Civil Law, whereof Civil Law,
the Judges cannot take Conufance without fhewing of it, then it had
not been good: But it is explain’d by the Declaration to be in Tref-
pafs upon the Cafe nwicupaia in Covia ilia {Canja Injurie] So it is
fuch Aétion whereof the Common Law takes Notice, and then it is
fufficient to fhew that a Plaint was enter’d, & i r.ruto profecut’ till
the Defendant was condemn’d: Feuizer conntio, and that the Plaintiff
ought not only to thew thar a Plaint was enter’d, but alfo that the
Plaintiff there declar’d upon it, &¢. gquod Popham utterly negavit: Sed
becaufe Gaudy was abfent, and the Parties poor ( Ne dintius penderi)
it was put iz Arbatriurr Mogifirs Kemp,

Alfope werfus Sytwell,

" H E Plaintiff declar’d that in Confideration he would marry the Afflumpfic,
Defendant’s Niece, the Defendant undertook and promifed to

give the Plaintiff as much in Marriage with his faid Niece, as before

Agreaffet dave in Maritagio with the {aid Niece to one Farvis Aycr,

and alledg’d- 7z fal?o that the Defendant had agreed to give Faiss

Ayer 1000l. fi ipfe maritare wvellet the faid Niece; and alledg’d 7x

facto that the Plaintiff, relying upon this Promife, had married the

faid Niece, yet, &r. to his Damage 1cco/. and upon Now Affumpfit

pleaded, it was found for the Plaintiff to the Damage of 1000/

And it was moved in Arreft of Judgment, that the Declaration was \¢par halt

not good, but incertain; becaufe it was not alledg’d with whom the bea good

Defendant agreed to give 1000/, to Farvis Ayer, if he had married Confidera-

the faid Niece. And (per Feuner and Telverton) it is a good Excep- "o

tion; becaufe for any Thing that appears in the Declaration, it is

but the Defendant’s Report to give .4yer 1000/ Si, £¢. and no

Agreement ; for that ought to be perfect, and that Perfection refts Agreement

between two Perfons at lealt, and there is no Perfon named with

whom the Defendant agreed to give Farvis 1000l 7, &¢. and that

is material, and a Point traverfable: But Gaudy and Popham clearly

to the contrary; for the Agreement is but a ‘Thing collateral, and

only an Inducement to the Promife, which is the principal Caufe of Count.

the Action; and Inducements need not be alledged {o certain in a Inducement

Declaration as thofe Things ought to e which are the Founda-

tion of the Acton: And therefore ir is {uthcient to alledge In-

ducements gencra.lv, without Certainty of Name, Place, or Per-

fon; for in this “afe in Queftion, it the Detendant would plead

that he did not agree to give Farivs A)er 12057 in Marriage, &2¢.

then might the Planciff foon enough tor Time by Way of Re-

plication make the Agicement certain in the Perfon with whom Replication,

it wys made, and in fich other Circumftinees, but the Declara-

tion is good without fuch Certainty at che fuft. Asif 7. 5 in

Confideration of 1oos/ agrees to pav al the Debts of A Dl in

¥ - that
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that Cafe it is fufficient for 7. S. to declare that he agreed to pay all
the Debts of 7. D. in Confideration whereof the Defendant promifed
to give him 1000/ and it is good, without alledging with what Per-
{fon the Agreement was, or what Debts in certain he had paid; yet
the Payment of the Dcbts is a Matter traver{zble; for if the Defen-
dant alledges any Debt in Special not paid, the Flaintiff may by
Way of Replication make it certain.  2e/verson was of Counfel with
the Plaintiff.

Soprani & Barnardi verfus Skurro.

QOprani and Barnardi brought Afumpfit werfus Skurro, and de-
clar’d that it was agreed between the Plaintiffs and one Zasnches,
that Zanches fhould demife to one Helfh a Mefluage in the Dukes
Place for the Term of feven Years, and that it was alfo agreed that
elfl during the faid Term fhould repair the Houfe with Tile and
Glafs only; and it was agreed that thefe and other Covenants fhould
be put into an Indenture between the faid Welfb and Zanches, and
that the Plaintiffs thould be bound in 100/ for the Performance of
the Covenants on the Part of /e//b; and they further thewed that
an Indenture was drawn, and becaufe there were more Covenants
put into the Indenture to be performed on the Part of the {aid #el/fb,
than were at firft agreed, viz. that #elfb thould be bound to all
Manner of Repairs, Helfb refufed to feal the Indenture, and the
Plaintiffs refufed to feal the Bond of 100/ for Performance, €. they
forther thewed that in the faid Houfe there was a greac Vi all, Parcel
of it, ruinous and Jikely to fall within the faid Term; and that Skurro
the Defendant in Confideration ¢l would feal the Indenture, and
the Plaintiffs the Bond of 100/ undertook and promifed the Plain-
uffs that he would maintain the faid Wall Durante predio Termiuo
n Annorum ' They thewed that in Confideratione inde 11 elfly fealed the
Indenture as his Deed to Zanches, and that the Plaintiffs alfo {ealed
the Bond of 100/ to the faid Zanches: And faid in Fado that the
Wall of the faid Houfe fell for Want of Repairs wirthin the faid
Term; and fhewed in certain when, both after the Sealing and De-
livery of the faid Indenture by //%¢//b, and of the faid Bond by the
Plaintiffs (viz. in biis Verbisy duvante pradicto Termino 7 Aunorum per
Indentur’ pred’ dimif]”) whereby they had forfeited their Bond, to
their Damage 2c0/. and upon Nozz Affumpfit pleaded, it was found
for the Plain:iffs. And it was moved in Arreft of Judgment, that
the Declaration was infufficient; for the Aétion is founded on a
Breach of Promife in the Defendant for not repairing a Wall
Parcel of the Houfe agreed to be demifed to /#¢/fl; by Zauches ; but
it is not exprefly alledg’d that Zanches did demife the faid Houfe ;
and if there is no Demife, then there is no Poffibility for the De-
fendant to repair it during the Term; for Now conflat that there is
any Term; and a good Exception per totam Curiam ; becaufe, for any
Thing that appears in the Declaration, the Indenture fealed was only
2 on
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on the Part of the Leflee, and not on the Part of Zanches the Lef-
for ; and if the Leflee feals his Part, and not the Leflor, N7bil ¢-
perat. neither in Refpe& of the Interet, nor in Refpect of the
Covenants; for the Covenants depend upon the Leafe, and the
Plaintiff’s Bond upon the Covenants; and if there is no Leafe, there
is no Covenant, and by Confequence no Breach of the Covenant,
whereby the Plaintiffs can in any Sort be damnified ; for if the Leafe
had been made, and afrerwards furrender’d, all the Covenants and
the Bonds for Performance of them had been void alfo: And ad-
judg'd Quod RQuerentes nil capiant per E:llam. Telverton of Counfel
witht he Defendant.

Jennings werfus Hatley.

Pofl. 23.

H E Plaintiff declar’d that fuch a Day and Year he recover’d a- Cro. Bl osg.

gainft one Bzffer in the Common Pleas in an Action of Debt

on a Bond of 507 and upon that Recovery he fook forth a Special
Cap’ Utlagat’® for the Body, Goods and Land of Baffér; and fhewed
the Tenor of that Writ {pecially, and that the Defendant perceiving
the Plaintiff intended to ferve the faid Wrir on the Goods of the faid
Baffet, defired the Plaintiff to ftay the Lxecution of the faid Wriz
till fuch a Day ; and if Baffer did not that Day pay the Plaintiff th2
50/ in Confideration of fuch Stay of Execution of the faid Writ,
and for 2. 4d. to be given the Defendant by the Plaintiff for Re-
newal of the faid Writ of Crpias, the Defendant promifed, if Baffet
by the Day limited did not pay the §o/. that he would pay it the
Plaintiff: And alledg’d 77 f270 the Stay of the Execution at the De-
fendant’s Requeft, and the Giving of the 25. 44. for the Renewal
of the {aid Writ, and that Baffer did not pay the 5o/ at the Day,
ge. to his Damage 1co Marks, and upon Now Aflumpfir pleaded it

was found for the Plaintiff; and it was alledz’d in Avreft of Judg-
ment, that the Confideration is not gosd, but void and againft Law;
for the Capias Utlagar’ is the Queen’s Suir; and therefore a Promife
made in Confideration to ftay the Queen’s Suic is not good: For if
Goods arc ftolen from 7. S. and a Stranger promifes that in Con-
fideration 7. 5. will not profecute any Indictment againft him who
ftoie them, that he will give him fo much Money, this is a void
Promife; for it is in Hindrance of the Queen’s juftice and Benefir:
Bur by Gauly, Feiner and Yelverron the Confideration is good; for
this Copias Ctiazad iffued upon the original Suit of the Party, fo the
Benefit which the Queen is to have is by Mcans of the Party, and
he is at the Charge of Swing it forth, and Lath the Carriage of the I{rit;
and if the Party is taken he fhall be in Ixecution at the Suit of him
who recover’d ; and if the Queen by Virtue of the Cupias Urlagat’ has
any Goods, fhe is to f{atisfy the Party at whofe Suit the Outlawry
camne; but Nora, Pophain faid, that is Je Giatia and not de Fare 5 but
Pephanz contra in the Cafe fupra; for it is merely the Queen’s Suit,
which the Farty neither can, nor ought to delay: For the Queen’s At-
torncy may take {fuch Goods, although he that recover’d will not fue
for them: But Judzment was enter’d for the Plainuft according to the
Opinion

Affumpi

What fhal:
be a g().‘)d
Confidera-
tion,

Cap. Utla-
gal.

Esxeccution
Of C\Uuda.

3 H. 6. Der.
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Mo. 566,
567

5 Co. 89. b.
Salk. 319.

5 Mod. 200.
Comb. 173.

4 Co.92. b,
Mo.433,667.

* Mo 691,
fed vide g Co.
87.a.b.

2 Brownl.
039,

10 Co- 77 a.

Altion on
the Cafe for
Decceit,

What Thing
fhall be ad-
judg’d a
Fraud.

1 Sid. 146.

A&ion for
Words.

Opinion of the three Juftices. And in this Cafe it was faid to be ad-
judg’d between Garnons and Layton, that if a Man is taken on a Cz-
pias Utlagar’ after Judgment, he is in Execution for the Party; and
if he efcapes, altho’ he was taken at the Queen’s Suit, yet the Party
has {uch an Intereft in the Body, that he fhall have Efcape againft
the Sheriff. Quod nota; Telverton was of Counfel with the Plaintiff.

Slade werfus Morley.

N A&ion on the Cafe on an Iudebitatus Affumpfit lies well; for

every Debt implies a Promife, and is a good Confideration iz

facto to found an Acion upon. But for a Debt by Simple Contraét

due by the Teftator * no Affiumpfit lies againft the Executors; and

this was openly deliver’d by Popham Chief Juftice 9 Nov. 44 Eiiz.

to be the Refolution of all the Juftices of England, and this to be a
Precedent for all {fubfequent Cafes.

Harvey werfus Young,

e 5. had a Term for Years, and there being a Difcour{e between

» him and 7. D. about buying that Term, 7. §. faid and affirmed
to 7. D. that the Term was worth 150/ to be fold, upon which
7. D. gave 7. 8. 1500 for the Term: And afterwards 7. D. offerd
and endeavour’d to fell the Term again, and could not obtain, nor
get for the Term 100/, whereupon he brought an Adtion on the
Cafe in Nature of a Difeest againft 7. S. and declar’d #¢ fupra, and
that % S. afferuit to him, that the Term was worth fo much, to
which Affertion 7. D. Eidem adbibeus, did buy the Terin for fo much
Money, but could not {ell it again for fo much Money as was given at
firft in Fraud and Difceit of the Plainuff to his Damages, €. and upon
Not guilty pleaded, it was found for the Plaintiff, and alledged in
Arreft of Judgment, that the Martter precedent did not prove any
Fraud; for it was but the Defendant’s bare Aflertion that the Term
was worth fo much, and it was the Plaintiff’s Follv to give Credit
to fuch Affertion. But if the Defendant had warranted the Term
to be of {uch Value to be {old, and the Plaintiff had thereupon given
and disburfed his Money, there it is otherwife; for the Warranty
given by the Defendant is a Matter to induce Confidence and Truft
in the Plaintiff. Between Harvey and Qouug. Mich. 39 Eliz. as Towes
of the Juner Temple faid at the Bar, and that he was of Counfel with
the Defendant. Quod Nota.

Boldroe ’Ué’i:ﬁt.f Porter.

A Nia Boldroc brought her A&tion againft Porter, that whereas fhe was
X bone Fame, &c. the Defendant fuch a Day and Year fpoke thefe
2 Words
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Words of the Plaintiff: 0y Fatber [aid thou hait wurdered thy Hiu-
Yand (innnendo fuch.a Man by Name jau defan77y and alizdged adi
revera her Father {poke no fuch Words; whereby the Plamntifi had
loft her good Name, and was in Danger of lofing ter Goeds and
Life, to her Damage, &9c. And upon Not gunty pleaded i was
found for the Plaintiff, and alledg’d in Arreft of Tudgment, that
thofe Words, altho’ they import in themfelves a Slander, ver it is
not exprefly alledg’d in the Declaration that the Plaintiff’s Husband
was dead at the Time of the Words fpokerz. And if a Man fays of
7. S. that he has murder’d 7. D. and 7. D. was then alive, although
he dies afterwards, the Words will not bear an Action, But per
Yelcerton Juftice, if the Words are, Thou baft poifor’d J. S. although
7- 8. is alive, yet the Words will bear an Ac¢tion, and found in
Slander ; for a Man may be poifon’d, and yet not kill’d, for the Poi-
fon may break forth otherwife; as in Biles, Vomiting, &¢. And the
Exceprion fupra was allow’d, and Judgment enter’d N7/ capiat per
Billain. 'The fame Cafe was adjudg’d between Butler and Painter
where Butler brought an Action on the Cafe againft Painmter for
Words [poke againft Butler as Juftice of Peace; and it was nct ex-
prefly alledg’d that Butler was a Juftice of Peace at the Time of
the Words (poker, and fo adjudged according to Zvin. 2 Fa. B.R.
between rey Plaintiff againft Medealfe, in an Action for calling
him Bankrupt, whereas he was, and had been per multos Aunos jam
ult’ elapfos a Merchant; and becaufe it did not appear exprefly that
he was a Merchant at the Time of the Words [poken, but tantum
augmentative, it was adjudged againft the Plaintiff.

Barham werfirs Netherfall.

HE Plaintiff declar’d that whereas, &3¢. the Defendant fuch a
Day fpoke thefe Words: 7. Barbam (innnendo the Plaintiff) bath
burnt my Barn (innuendo my Barn at fuch a Place full of Cori) and
that with bis own Hand; and upon Nou Culp’ pleaded, it was found
for the Plaintiff, and alledg’d in Arreft of Judgment, that the Ac-
tion did not lie; for thefe Words, the Paintiff hath burnt my Barn,
are no Slander; for fuch Burning of an Houfe is but a Trefpafs, and
all one as if he had faid, the Plaintiff hath cuwt down my Trees, and
fuch like; for to {fay a Man has committed a Trefpafs, is no
Slander: And then the Lmmuendo (wuy Barn full of Corn) will not
help the Matter; for it is the Nature of an Iunuends to explain
doubtful Words, where there is Marrer {ufficient in the Decla-
ration to maintain the Action. But if the Words before the -
twends do not found in Slander, no Words produced by the Jn-
ruende will make the Action maintainable; for it is not the Na-
rare of an fwiwendo to beget an Action, And all this was
G allowed
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allowed by Gaudy and Zelverton Juftices (being alone in the King’s
Bench) and Judgment Quod wil capiat per Billam.

Brode werfus Owen.

1 Brownl. AW was Plaintiff againft Brode in Chancery ; and upon the Bill

82, 83. and An{wer fuch Matter appear’d to the Lord Keeper, that by

Debt on Sta- an Order there he made one Laborer be as Party to the Bill againit

tute 5 EL of Brode; and afterwards a Commiffion went forth in Chancery between

gi?::g’ry Laborer and Brode to examine Witneffes: Upon which Commiffion

" Owen the now Defendant was examin’d ex parte Laborer, and de-

pofed direétly for Laborer againft Brode; wherefore an Order and

Decree was made and conceived in Chancery againft Brode; and

upon this Matter Brode brought an Action of Debt againft Ower

upon the Statute of 5§ Eliz. as a Party grieved by the Oath and De-

pofition of Owen. And Owesn the Defendant demurr’d in Law : And

by Gaudy and Telverton Juftices the Action does not lie; for the

Words of the Statute are, where a Man is grieved and damnified by

a Depofition in a Suit between Party and Party; and in this Cafe it

appears, that Laborer was not Party to the Suit, but came in 4 La-

tere, by an Order, and no Bill depending either againft bim, or Lrought by

bim; {o out of the Statute; for it being penal is to be taken ftrictly.

Quere, if upon an Aid Prier he in Reverfion joins, and he is grieved

and prejudiced by an Oath and Depofition, if he can maintain an

Oath. Action upon this Statute? For clearly by the Common Law he may
Attaint, have Attaint.

Shelbury werfis Scotstord.

Aflumpfit, HE Plaintiff declar’d that whereas he was poffeflfed of an
- Horfe, and lent it the Defendant to ride to 20 and afterwards
to deliver it back {fuch a Day, the Defendant promifed in Confideration
thereof to redeliver the Horfe on the Day mention’d in the Decla-
ration. The Defendant by Way of Bar confefled the former Riat-
ter, but laid the true Property of the Horfe to bein 7. 8. before the
Flaintiff had any Thing in it, and that when the Defendant had rode
to 70 and was ready to have deliver’d back the Horfe to the Plain-
tiff, the faid 7. 8. Vi € Armis & coitra voluntatem of the Defendant
retook the Horfe, which Matter, €3¢c. the Plaintiff by Wav of Re-
plication faid, that the Defendant fuffer’d the faid 7. S. by Fraud and
Covin to deceive him, to take the Horfe, and thereupon 1ffue joined ;
and it was found for the Defendant; and it was moved in Arreft of
Judgment, that notwithftanding the Verdiét had found the Iffue with
the Defendant, yet Judgment ought to be given againft him on his own
Confeffion by his Flea in Bar: But by Feuner and Telverton contra s
f for
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for the Maticr alledged by the Defendant docs in Law difcharge ihe :
Promife by Reaten of the tormcr Preperty of the Ho t'b injoocand
then it is as an Evition of the hcri ovt of the Dsferdant’s Vot~ (.
fcffion, which difchavges the Promife, as well as an Eviction of e v o 0e
Leflee for Years difcharges all Rents, Bonds and Covonanis i any !
Sort depending upon thc Intereft.  die 19,

Whartow's Cife.

07 A, upon t-e Arraignmcnt i barton, $ourg and Puvcfoy boing Noy an
N mdv"red of DMivrde- for the Death of onc Halikinden, i hap- C’f‘id“l*l““‘c”’
pen’d that at the firft Day when the Prifoners were to be tried, L- ' "8
leven of the Jury appear’d and were {ivorn; but one was challens’d Queen,
by the Prifoners, and {o for that Time the Trial was ftay’d. Upon Tuelen
« Tales taken for the Queen at another Day when the Jury appear’d, vorn 33{,“
o~e of the Jurors who had appear’d before, and was {worn the firft zgry puniif
_Uaf’, was 1 w challeng’d for a Caufe that was iz effe the firft Day,

L .. then pot known to the Qucen, btut which came fince to the
B vLJge of the Queen’s Counfel: Aud upon a Doubt conceived

by the Covre of ngs Bench, Zelverton Juftice went into the Com-
mon 1leas to know their Opinion; and the Opinion was, that the
Queen ~ould not have the Challenz” now, no more than fhe could
have hua it thie firft Day after the ]uror had been fworn, although
the fame Caufe continues yet, vig. that the Juror the firft Day, and

et is within the Diftrefs of one Mr. Cromer Mafter to W barton, who
ftood indiéted ; another Matter of Doubt was, whether thofe who
were firft {fworn fhould be fworn again, or that the Panel fhould be
perufed, and the Jurors {worn as they ftand in Order in the Panel?
And it was agreed they fhould be fworn as they ftand in the Panel
without having Refpect to thofe who were fworn at firft; and upon
this Indi¢tment all the Parties above were found Not guilty of the
Murder. Wherefore Popham, Gaudy and Fenner fuevunt valde grati
and all the Jurors committed and fined, and bound to their good
Behaviour, &5c.

Whorewood verfus Shaw.

N Debt by Shsw Esecutor of 4. againft 7 beiezvocd Admi- Mo. 657,
niftrator of Field, upon a Bill of Debt made by Fiell to A g"o‘ Ei. 729
whereby Field acknowledg’d to have receiv’d of one Fretrie Forty [po o ¢,
Pounds to be equally divided between 4. and B. anl to their Ufe:
And upon Judgment given in the Common Pleas [/ 7orewend
brought Error, and the judgment was affirined: The Mlarters
ma ed
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moved were two, 1. Becaufe the 40/ was given to be equally
Referva-  divided between 4. and B. Ergo they arc Tenants in Com-
gﬁ} by him 1001 thercof, and Shaw ought to have join'd B. with him in
to whoe Ufe the Suit, becaufe Tenants in Common ought to join in per-

Moncy isde- {onal Ations. But it was over-rul'd, becaufe in this Cafc they

iﬁf’i‘pt' arc feveral Debts, viz. 20/ to one, and 20/. to the other; as
Debt. in the Cafe of 10/. refervid upon a Leafe; viz. 5 /. at Michael-

mas, and 5l at Lady-day ; yet it is one Rent to be divided
in Payment. And this Cafe is not to be compard to Cafes of
Intereft, as 20 Eliz. where Land or a Leafe is given to two
equally to be divided; for there they are Tenants in Com-
3 Co-39- b mon: The fccond Matter was, if Debt or Accompt lay 2 And
adjudged, although no Contract is between the Parties, yet
| when Moncy or Goods are deliverd upon Confideration to
r Ven 318, the Ufe of 4. 4. may have Debt for them: So is the Opinton
of Montague 28 H.8. Dyer 20, 21. in Core and Wosdy'’s Cafe.
And alfo a Precedent of fuch Aéion of Debt in the Book of

Entries.
Baily werfus Taylor.
Cro. Bl 899. - HE Condition of the Bond was, That whereas Edward
Se Tovlory had bargained, ¢ye. to the Plaintiff a Clofe of

Pafture call'd Owferly, and whereas the [aid Edward Taylor
hath already by Indemtnre of Mortgage mortgaged to Jerome
Swith divers Lands in Gomerby, whereby the Clofe of Pafture
ahovesanzed is either inortgaged, or fuppofed to be mortgaged,
wpor: Condition for Payment of a certain Sum at a Day yet
t0 come 5 if therefore the faid Clofe of Paflure, at the Day
svritioned in the foid Indenture of Mortgage, be vedeemed and
iz gree, and difcharged jrome all Tithes, &c. which may grow
or Reafon of the fmd Dorigage, that them, &c. The Defen-
dant pleaded in Bar, that the Clofe n.utioned in the Con-
dition was not mortgaged to Ferorve Suithy, & fic dicit quod
Clanfum prad, G fur vedews " focrat’ ¢ exonerat’, ¢re. 'L'he
Plaintitl replicd it tie Clote was mortgaged to the faid .-
rome Siwiri 5 and thercupon Ifftr~ was joined, and found or
the Plaintiii: And it was mov.d in Arreft of Judgment, that
the Replication was not gooa, for the Plaintiff ought to have
repticd that it was mortgag'd to the faid Swith, and not ic-
deer’d 5 and not to have faid only, that it was mort-
guzed; for olthough it was moeitgaged, yet the Condition
by the Moitzane alone is not bicke; for it may be, Noz
eiiffante the Mortgage, that before the Day linsited it was
redeern’d: Like the Cafe of D bt uvpen Bond to ftand to
the Award of 7. 8. if the D mudunt pleads Nullvin fecit
Arbirsizon, the Plinff, by % gv of Joplication ought to
fhew the Award inCot % ana sign a Breach, and yet the

1 : Detendant
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Defendant fhall have no An{wer to the Breach. But on the other

Side it was faid, that this Cafe in Queftion is not like the Cafe of

an Award ; for there the Defendant’s Plea is {o general that he

does not offer any Iffue, and therefore the Plaintiff by his Replica-

tion ought to thew the Whole in certain, and lay a Breach ; for

otherwife no Caufe of Adtion appears to the Court ; and there alfo

the Offer of the Iffue comes from the Plaintiff: But in this Cafe

of the Mortgage, the Defendant by his Plea offers an Iffue, wiz.

that the Clofe was not mortgaged, which is a particular Point to

which the Plaintiff ought to anfwer; and fo he does when he re-

plies, €. that the Clofe was mortgaged ; and then are the Parties

at a certain Iffue, and fo he need not alledge that it was not re- A Thing
deemed ; for no Redemption fhall be intended, becaufe the Defen- ﬁ;f’rl;gag@d
dant pleads it was not mortgaged. Like the Cafe, where an Award ix1?endne0(jt ?oe
is made, that if 7. S. pays to 7. D. ten Pounds, then 7. D. fhall af- be redeem’d,
fure to 7. S. the Manor of D. and they are bound to perform this unlefs ex-
Award : In Debt brought upon this Bond againft 7. D. if he pleads Frgnydal‘
that 7. S. has not paid him the ten Pounds, it is a good Replica- © &%
tion for F. 8. to fay that he has paid him the ten Pounds, without

faying further, that 7. D. has not affured the Manor of D. for when

the Plaintiff has given a dire¢t Anfwer to the {pecial Matter al-

ledg’d in the Bar, he need not make any further Addition : The

fame Law if 7. S. is bound to marry the Daughter of 7 D. on

Eafter Day next; in Debt on this Bond if 7. 5. pleads in Bar, that

the Daughter of 7. D. dy’d before Eafler, it is a good Plea; and it L

is likewife a good Replication to fay, that the Daughter was alive Replication.
on Eafter Day, without faying further, that he did not marry her;

(2) becaule a fpecial Plea in Bar is always anfwer’d with a fpecial (a) Yel. ;8.
Replication in that Point which is alledg’d ; and (by Popbam Chief Scrlol. EESSZO'
Yuflice) it is a good Replication in this Cafe, becaufe the Mortgage ; gpow (48
is fuppofed to be made between a Stranger and the Defendant, to 2 Show. 359,
which the Plaintiff is not privy ; and therefore he fhall never {peak 1 Sand. 103.
of any Redemption, for by Prefumption he cannot have any Notice

of Aéts done between the Defendant and Ferome Smith a Stran-

ger ; and accordingly Judgment was given for the Plaintiff by.

Puphasizy Fermer and Telverton. But Gandy coutra. 2elzerton of Coun-

el with the Plaintiff.

King fverﬁu Hobbs.

: H E Sheriff made a Warrant to four Nen €3 curliber eorunry a1
. o . . 3 Y Cro.E].glg.
ipfi caperent J. S. two of them take him, and 7. S promifes Noy 47.
%. D. at whofe Suit and Requeft he was taken, that if he would Afumpfi in
difcharge him from the Arreft, he would pay him 1o/ guands requi- Covfidera-
fitus, €. F. D. difcharg’d him from the Arreft, and brought .7/~ " of a Dif-
) . .o~ . /7 charge from
Juinpfit for the 10 4 and it was found for the Plaintiff. And Lowe mov’d an Arres.
in Arreft of Judgment, that the Confideration is not good, becaufe the Warranc,
Arreft was not lawfuly the Arreft being made by two . whereas by

the



26

Mich. 44 & 45 EL1z. B.R.

Falfe Tmpri-
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Authority.

(a) 1 Inft,
181. b.
Palm. 52, 53.
2 Ro. Rep.
137.

Huct 127.

3 Bulft. 209,
2tc.

i Ro. Rep.
406.

Lecter of
Attorpey.
Obligation.
Intent,

* 5 Inft. 380.

Venue mif-
taken,

Cro. Jac. 8.
Replevin.
Error.

Venire fa-
cias,
Venue

the Authority given by the Shenff 1t ought to be by four, or
one ounly ; and then a Promife to pay Money to be difcharg’d
from an illegal Arreft, is no good Confideration; for falfe
Imprifonment lies on a tortious Arreft: Qwod fuit concelJum

per Cur'y if the Arrelt was illegal. But per Gaady and 2el-

verton the Arreft is (2) well made; for Warrants in this Kind
are not to be compard to other Cafes of Authority to make
or take Livery ; for if a Letter of -Attorney is made to three
conjunitim & divifim, two cannot make Livery by 38 Hes. 8.
Dyer 62.a. and 27 1 8. 6. 6. The fame Law in the Cafe of
a Bond, where three are bound & guilibet eorwm, the Bond
cannot be fucd againft two: But a Warrant to make Exccu-
tion, or fuch like, ought not to be confirued fo ftriétly ; for the
Sheriff’s Intent was to have the Party arrefted, whether by all
or any of them ipfs non refert 5 then the Arreft being law-
ful, the Confideration is good. Fenner contrary; for an Au-
thority to reftrain Liberty fhall be taken ftrictly; and in this
Cafe, when the Arreft is made by two only, it cannot be de-
termined the Arreft of which of them it is; as (by him) it
was lately adjudg’d in Chancery on a * Commiflion to fix, four
or two; and it was executed by three, and awarded to be
void and without Warrant. Noza; in this Cafe the FPenue was
miftaken, ziz. Wefport for Weftport, with (1); and therefore
the Judgment was ftay’d.

Wilcocks verfus Lovelace.

Epleviz; the Defendant avow’d by Reafon the Plaintiff
held certzin Land in D. of him, by Fealty and certain
Rent, as of his Manor of D. and for fuch Service arrcar he
avow’d the Taking; and Iffue was join’d between the Plaintiff
and the Defendant upon the Tenure, and the Fouire fucias

was awarded to 9. and it was found againft the Avowant;

and upon Judgment given in the Common Pleas, the Avow-
ant brought a J/rit of Error in the King's Bench, and affign’d

for Error, that the Penire facias ought to have been as well

from the Manor of D). as from the Vill of D. for Notice upon
the Trial (the Iffue being upon the Tenure) arifes as properly
out of the Manor of ). as out of . where the Land lies;
and this was allowed for Error. Noto; the Place where the
Land lay was call'd Kingfdowne, and the Manor of which the
Tenure was, was call'd the Manor of Kingfdowne. And (by
Fenner Fuftice) the Difference is, where the Tenant holds his
Landas of a Manor, and where he holdsas of a Seigniory in grofs;
for where the Avowant has but a Seigniory in grofs, there the
Venue thall be only where the Land lies; but where of a Manor
which is local, and which by Intendment has Frecholders, there

z the
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the Trial fhall be as well from the Manor, as from the Place where
the Land lies. And a Difference was likewife taken and agreed,
where it appears by the Record, that the Land lies in D. and is
held of the Manor of D. in D. and where of the Manor of D. on-
ly; for in the firlt Cafe the Veuue from D. only is fufficient, be-
caufe both the Land and the Manor appear to be in D. but in the
other Cafe the Venue ought to come from both; guia non conftat,
that the Manor and Land lie in one Vill, and the Manor of D.
may be in S. or V. as well as in D. and for this Reafon the Judg-
ment was revers’d.  And Precedents were fhewn accordingly.

Core werfus Mor:on.

HE Plaintiff declar’d, that whereas he was a good and /loya?

Subjet, and of a good Reputation, &¢. the Defendant {poke
thefe Words of him, Thou art a falfe and forfworn Knave, and that
I will prove, for thou forfwore thy felf againfi Peter Rumball in the
Hundred Conrt : And upon Nosu culp’ pleaded, it was found for the
Plaintiff ; but adjudged Quod il capiar per billom 5 for the Words,
as they are laid, will not bear an Action ; for forfivorny by it felfs
does not import Slander; otherwife of the Word perjured. And
foralmuch as the Plaintiff in this Aétion did not thew that there
was any Action depending in the Hundred Court between Peter
Rumball and {fome other, in which the Plaintiff was produced for
a Witnefs, which might have induced the Word forfwornz to have
been equivalent to the Word perjured ; for this Reafon it was ad-
judged againft the Plaintiff ; for perhaps in Difcourfe between Rusm-
ball and the Plaintiff in the Hundred Court, voluntarily between
themfelves, the Plaintiff might fwear {fomething falfly ; and the De-

fendant might thereupon fay, that he was forfiworzz ; which does not
found in any Slander.

Y

1 H E Jurors prefented that Fenton, Pecke, &c. 20 Aug. 44
Eiz. Ve €8 arwis & manu forts wnum Msffuag’ iz Fenton

in Comd® Stafford’, exifiens folum & liberun Tenementum cujufdar:
Ja. Skrimthire, illicite & comtra formam Statuti, &ec. ingreffum fe-
cerunty, ac prefatum Skrimthire o poffeffione fuay €c. tunc €8 ibid’
expulernnt € diff. &c. And two Exceptions were taken to this
Indi@tment; 1. Becaufe ’tis found that Fenron, €c. unum meffiaginia
ingreffuin fecerunt, where it fhould be (én) wrmm meffuagium ; for
as it is in the IndiCment, it is not guod Litin - Otherwife if it
Wby

Vide 16 &
17 Car, 2.
c. 8.

Cro. El. 903.
For{worn.
Perjured,

4 Co. 15. b.
Mo. 365.

Indi&tment
on the Siat.
3 H. 6.
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was wnum meflzaginm ingreffi fuerunt s fed non allocatur, for
either is fufficient; and alfo it is not falfc Latin, altho’ it is
not fo elegant and good Latin, asif this Prepofition (i72) was
in the Indiétment. 2. Exception was, becaufe the Indi¢tment
* Palm. 426. 18 (exiffers) and does not fay *adtunc exiftens ; fo that zon con-
a Ro.Rep ar whofe Freehold it was at the Time of the Entry. Sed
gﬁ;y 131, Tzom allocarur ; for when it is found, that {uch a Day they en-
cro. EL 754 ter'd into a Mefluage (exiffens) folum o5 libervin tenementum,
ﬁi‘:{l‘y‘;’i' ¢oc. this Word (exiffenss) mult neceflarily refer to the Time
+1Bulg177- and Day of the Entry: So has it been taken before, npon an
Indi¢tment for the Murder of one Sazage, where the Indi&-
ment was, that 7. 8. fuch a Day and Year iz ipfuin Savage
Salk. 59 infultum fecit & percnffit, dans eidem wnane plagam mortalem ;
4 Mod. 292. and adjudged good without faying (adtunc) dans : Otherwife
gﬁﬁlg}n 289[3” if the Indi¢tment had been percuffit & dedit, for then without
of Death.  the Adverb (adtunc) it would not be good 5 for the firft Stroke,
and the mortal Stroke, might well be at feveral Times; but
where the Participle (dazs) is join'd to the Word percafit,
there it cannot be taken but that all was at one Time. 7z/-
verton of Counfel in Maintenance of the Indi¢tment to be

good.

Semayne werfus Grefham.

Cro. El 908. ( \Refhant and one Beresford were Jointenants of an Houfe

3 C°}5§§° in Londos, in which Houfe Beresford had feveral Goods ;
oo, and being indebted to Semayne, and Judgment given againft

Cafe. him for the Debt, dy'd poffefled of the faid Goods, in the
%igzix:f:;s faid Houfe : Grefham continued poflefled in the Houfe by Sur-
" vivor; Semayne took Execution for the Goods of Beresford;

the Sheriff of Loudon, taking with him a Jury to praife the

Goods of the faid Beresford, came to the faid Houle to ferve

the Execution ; which Grefbam perceiving, before the Sheriff

had enter'd the Houfe, fhut the Door of the faid Houfe, and

would not fuffer the Sheriff nor the Jury to enter to view and

praife the Goods; wherecupon Seszayuc brought an A&ion on

the Cafe againlt Grefbam for difturbing the faid Execution, and

Where the  declar'd upon all the preceding Matter. And (bv Fowzer and
gherlx;fftrleay Yelverton) the A&ion does not lie ; for Grebaze has done no-
Denitodo thing but what he may lawfully juftify, iz fhut his own
Execution. Doors.  And altho’ the Execution had been for the Debt of
;g;g““’,“lsi" Grefhan, yet before the Sheriff’s Entry into the Houfe it had
ane1s.  been lawful for him to fhut the Door; for, unlefs it is upon
a CapiasUtlagatum, which is the Queen’s Suit, for the Contempt

2 of
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of the Party, it is not lawful for the Sheriff to enter the Houfe
unlefs it is open; as ¥ 18 Ed. 4. —1is: Couceffm by all the Juftices,
contrary to the Book 18 E. 2. + Execution. And alfo in thiz Cafe
( per Fenner) if the Sheriff himfelf might have enter’d, yet it is not
lawful to bring a Jury into the Houfe to praife the Goods; for it
was very inconvenient to have fo large a Compauny in an Houfe,
and might be prejudicial to the Party, by the Lofs of the Goods,
&c. Pophain contra, becaufe by this Means Juftice is hinder’d ; for
Execution is the Effect of the whole Suit; and if Execution cannot
be made, but is prevented by this Means, then it will be in vain
to fue ; and therefore he conceiv’d the Book in 18 E. 2. Executios,
is better Law than 18 E. 4. and he was of Opinion that upon an
Execution betwer Party and Party, the Sheriff might enter and
break the Door ; to which Fenner Fuftice anfwer’d, that if the She-
riff might by Law in fuch Cafe break the Houfe, then alfo clearly
the Action does not lie; for then, altho’ Grefbam fhutr the Door of
the Houfe, it was the Sheriff’s Fault that he did not break it :
Qyod Telverton granted afterwards. Tri. 2 Fac.  Judgment was gi-
ven againft the Plaintiff per totam Curiam.

Rede werfus Berelocke.

]Udgment is given againft Bevelocke in Debt of 100 /. in the Com-
mon Pleas ; and after the Judgment he enters into a Statute to
. S. and dies Inteftate ; his Widow takes Adminiftration, and re-
moves the Record of the Debt recover’d aginft her Husband into
the King’s Bench by Error, and pending thar Suit pays the Debt
upon the Statute to 7. S. and afterwards the firft Judgment is af-
firmed. And in a Scire facias againft the Adminiftratrix to have
Execution, fhe pleaded Payment of the Statute, beyond which fhe
had not Affets. And thereupon the Juftices of the King’s Bench
being divided, viz. Popbam and Gandy againft Fenner and Telverton,
it was refer’d to the Opinion of the other Juftices; and by the
greater Part of the Juftices joining with Fenner and 2elverton, it was
adjudg’d a good Plea, and that the Payment of the Statute was no
Devaftavit ; for at the Time of the Execution of the Statute fhe
could not plead the Judgment in the Common Pleas, becaufe it was
doubtful whether it would be affirmed or not; then the Payment
and Difcharge of the Statute was no Fault in the Adminiftratrix,
for fhe could not have .4vdita Quevela, nor any other Remedy to be
freed from the Payment of the Statute at the Time of the Execu-
tion fucd.

Hiil.

2 Ro. Rep.
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Abrah\am verfus Wilcox.

The King, cordo € ibidem remanens conveys his Land to the King in

A Grant to Fee : And adjudged good, altho’ the Deed be not enrolled ;

g;’l‘;vbﬁ .gi‘}d for the King does not take by the Enrolment, but by the Deed ;

Reco‘:'d pue {0 that the Deed is the Principal, and the Enrolment but a Proof

not record- that the Deed is of Record ; and altho’ it is ufually faid in the

eds Books that the King cannot take unlefs by Deed inrolled, that is to
be underftood, unlefs the Deed made to the King is recorded ; yet
it is not fufficient to make a Deed of Land to the King, and throw
it into the Exchequer, or other Court of Record ; or after {uch
Deed is made, to leave it in Court; but the Party ought to deli-
ver it of Record in Court, and to be endorfed by the Officer, Qnod
venit J.S. tali die, and delivers into Court fuch a Deed to the
Ufe of the King, and then that countervails Enrolment. Fide for
this the Books 37 H. 6. 10. and 12 H. 7. Vavifor in Creoke’s Re~
ports ; and in this Cafe per tot> Curiam, nullo contradicente.

Replevin. TEnant in Tail of the King’s Gift by Deed deliberat® de re-

Chanudflower werfus Preftley.

EL o1a. Man covenanted upon Payment of 10l by 7 S that 7.8
%?Y 50.914 _A. fhould have fo many Tunz of Copperas, anZi zajoy it witZout
Covenant,  lawful Difturbance by any Perfon: 7. S. brought Covenant, and
?re‘;‘gh % fhewed the Payment of the 107 but that he was interrupted and
g difturb’d in the Enjoyment of the faid Copperas: And it was mov’d
CroJac. 315. by Crooke, that the Breach is not well affign’d ; becaufe it is not
1 Sand. 177, fhewn by whom he was difturb’d, nor that he was Zegitiino modo di-
1 Lev.jor.  fturb’d, according to the very Words of the Covenant ; for though
15id. 466.  the Plaintiff in Covenant need not fthew in {pecial the Title by which
1 Mod. 290 Lo i5 difturb’d, becaufe by Prefumption he cannot know it; vet in

affigning the Breach he ought to purfue the Words of the Covenant:
Et allocatur per Curiam.

Barnes werfiss Worlich.

~

Noy 41. . S, lent iuu_/;. fur a Year, and toqk 5/ Intereflt at the End of i1y
Mo. 644. Months: Popl.ai and Gandy Juftices were of Opinion, that thisis
Cro. Jac. z5. (2) not Ulury ; for it is not a/tra 1o/, for the 100l for altho’ 7.5
g‘é)gcm' Car took g/ Intereft at the End of fix Months, yet that isnot 47 the Rate,
i Bulft 15 I for
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for it will be as if the 100 /. had been lent but for fix Months :
Like as if a Man lends 100 /. for a Year, and takes the Pro-
fits of a Manor to the Value of 1o/ per Auzn. altho’ the Pro-

Augira Que-
1

re.a.
What thall

fits are received cvery Day of the Year ; yet that is not Ufurv, be Utary.

But Femner and 2¢lzerton Juftices comtra; for this Cafe in
Queftion is not to be compar'd to a Mortgage; for the Statute,
which allows the Mortgage, muft neceffarily allow the Profits
to be taken as they naturally arife: But here, when 1oc/, 1s
lent for a Year, .the Statute intends that the Profit and In-
creafe of the 100/ ought not to be receiv'd 'till the End of
the Year; for if the 5/ Intereft is reccived at the End of the tix
Months, then he to whom the 100/, is lent, has but the Ufe
and Profit of 95 /. for the whole Year; and the Statute is to
be taken firictly againft the Offender, and largely in Punifh-
ment of the Ufury; and therefore if 100/, is lent for a Year,
and he who lends it within two Days after takes back 10/ it
is Ufury : And in this Cafe when 7.5 takes 5 /. Intereft at the
End of fix Months, now it is to be prefumcd, he will lend
this 5 /. and take Intereft for it within the Year, as he well may,
which 1s more than the Statute allows; for the utmoft Gain of
100/. in Money for Intereft ought to be by no Means but
10/. by the Year. And Judgment was given, by the Opinion
of all the Juftices of England, againit the Plaintifl, 2elverton
of Counfel with the Defendant.

Gibfon werfus Holcraft.

N a Prohibition, the Suggeftion to ftay the Suit in the Spi-
ritual Court for Tithes was, that the Abbot of Zule Royal

in Chefhire was feifed of the faid Parfonage of J/”. and of the
Grange ‘of Darnal, whereof 'Tithes were demanded by the
prefent Parfon of J/. and that the faid Abbot and his Prede-
ceflors from Time whereof, ¢9c. were feifed of the faid Par-
fonage of JV. and of the faid Grange of 9D. in their Demelne
as, ¢rc. in Right of their Abbey; and ratiore inde thewed
the Unity of Pofleflion in Difcharge of the Tithes, upon the
Statute of 51 /1. 8. "T'o which the Defendant pleaded that the
faid Abbey was founded 5 E. 1. (which is within Time of Me-
mory) and fhewed and confefled the Unity of the Parfonage,
and of the Grange after the Time of the Foundation. And
upon the Motion of Cooke the Attorney General (per toram
Curiam) the * Plea in Bar is good ; and it is not neceflary to
traverfe the Prefcription, for the Shewing of the Founda-
tion of the faid Abbcy to be after the Time of Memory,
is a {ufficiecnt Confefing and Avoiding : But if the De-
fendant againft the Suggeftion of the perpetual Unity,
would fhew that the Demeimes before the Statute, and
in the Time of the Abbot, wuic in the Hands of the
Famiers,

Sweo1z EL
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Farmets, §3c. there he ought to traverfe the Prefcription ; for al-
though the Poflefion was chargeable in other Hands, yet as to the
Fee-fimple which remain’d in the Abbot, it is a Difcharge in Right.

Fitz-Williano's Caf.

Wlﬁz‘am Fitz-William was indi¢ted upon the Statute of 8 Hen. 6.
and that Indictment being in Force, he was indicted again up-
on the Statute upon the fame Day, and uvpon the fame Entry. The
firft Indictment was remov’d by Certiorari into the King’s Bench ;
and upon the fecond Indi¢tment the Juftices of the Peace in the
County of Effex, where the Indi¢tment was taken, awarded Refti-
tution ; and before it was executed, a Certiorari was deliver’d to Sir
T homas Mildmay, one of the Juftices of Peace, who refufed to open
it before he had fpoke with his Companions, and did not grant any
Superfedeas, whereby Reftitution is made; and afterwards the In-
diétment is remov’d into the King’s Bench, and Re-reftitution pray’d
for William Fitz-Wiilliam ; and it was granted per totam Curiam upon
great Deliberation ; for the Certzorari coming to the Hands of one of
the Juftices, is in it {felf a Prohibition to them all, (for the very
Words are, Coram #nobis volumus terminari, & non alibi) and thereb
the Hands of the Juftices are tied up ; and it was a Mifdemeanor
in Sir Thomas Mildmay, that he did not obey the Writ; for it is,
Cuilibet eorum ; and he was {everely reprimanded by the Court. Vide
1 R.3. 4. Certiorari to remove an Indié¢tment, which Indi¢tment
bore Date after the Certiorari ; and 6 Hen. 7. 16. per Kebley if after
the Certiorari deliver’d the Party does not fue for the Removal, but
lets it lie, yet the Juftices cannot proceed in Execution: But Hup.
contra there. But Bro. in abridging the Cafe, agrees with Keble.
And 7 Eliz. Dyer 245. in {uch Certiorariy altho’ the Day of the Re-
turn is paft, yet it is a Superfedeas by Reafon of the Words (Coram

nobis € non alibs). Vide 34 Af. 8. 2elverton of Counfel with 777/
liam Fitz-William.

Shire werfis King, an Attorney.

Man fpoke of an Attorney thefe Words, Zhox art a paltry Eel-
lows thy Credit is fallens thou dealcft on both Sidesy and doff de-
ceive many that truft thee. And affirm’d upon Error, that the Words
give Caufe of Aétion ; for altho’ an Attorney may deal ez lot] Sides
as an Arbitrator, yet all the Words being conpled together, cught to
have Reference to his Calling, and cannot be taken but iz malim

partem. Telverton of Counfel with the Plaintiff.

I Pafch.
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Yaites verfus Gough.

Frances his Widow took Adminiftration, and recover’d by Cro. JaC-,4'
Judgment againft Goxgh; but before Execution dy’d In- %c”e facias,
teftate ; - whereupon 2zites took Adminiftration of the Goods of pr"iic),ljrlon’
Cowper, and brought a Scire facias againft Gough upon the Judg- Adminitra-
ment. And by Popbam, Fenner and Telverton it does not lie; for tor.
the one Adminiftrater is not privy to the other ; and this Scire fa- Y‘:Sl"'d83' o
cias being grounded upon a Record, he, who will have an Aion | Nfog gor
upon this Record, ought tc make himfelf privy to him who was Cro.Car,
before Party to the Record, which cannot be in this Cafe ; for each 208, 227.
Adminiftrator claims by Commiffion, and gza/z by a collateral Au- Magh 9
thority one to the other; and therefore the Opinion of Firg-Her- o0 """ %
bert 26 Hen.8.7. is not Law. And Benlowes Serjeant cites a Cafe 5. . ¢
28 Hes. 8. adjudg’d contrary to the Opinion of Fitz-Herbert. But | pnd, 29
(by Popham) if an Executor brings Trefpafs for Goods taken out of Mo. 4.

kis own Pofleffion, which were the Teftator’s, and recovers and

makes his Executor, and dies, altho’ the Record is general ; {o that

son conftat whether the Goods, for which the Trefpafs was brought, rrrepag,
were the Teftator’s or not; yer if the Executor {ues Execution, he Affes.

fhall have them to the Ufe of the firft Teftator ; for {o were they

adjudg’d in his Teftator to be Affets, v/z. the Damages for the Ta-

king of the Goods: But if an Adminiftrator brings fuch general

Aétion for Goods which revera were the Inteftate’s, and recovers

and dies, his Adminiftrator fhall have Execution of the Judgment,

quia non conftat” by the Record to whom the Goods belong’d: But

when he recovers, then the Adminiftrator of the firft Inteftate fhall

compel him in a Court of Equity to pay him as much Money to the Chancery,

Ufe of the firft Inteftate, as he had recover’d before. Quod nota.

Wity Diverfity,
Arundell wverfus Arundell.

GOugb was indebted to Cowper in 20/ who dy’d Inteftate ; and Mo. 520,

T HE Cognifance of a Fine was taken by Roger Manwood, E{q; one Cro, Jac. 11.
of the Juftices of the Common Pleas, who was afterwards made Cro. El. 677
a Knight and Chief Baron of the Exchequer ; afterwards the Party Errorona
fued forth the Fine, as is ufual, and took a Dedimus poteffatem (which f{’:ie‘h
, ; . . o ght.
muft of Neceffity in Date over-reach the Cognifance) to Sir Roger Error af:
Manwood, Knty, who return’d it, refpons’ infranominat’ Rog’ Manwood ; fign'd con-
and afterwards the Fine is made perfeét, and receiv’d by the Juftices trary to the
of the Common Pleas. And now it is alledg’d for Error in Fad, Record:
that Roger Alsiziood, who took the Cognifance of the Fine, was not a
Knight a: cording to the Authority given him by the Dediinus, €3¢c. And
adjudg’d that it fhould not be affign’d for Error; for it is contrary to the

K "~ Record,
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Record, and contrary to that which the Court has accepted ; and
by the fame Reafon he might fay that there was no fuch Roger Man-
wood in verum natura ; which cannot be, becaufe the Record is o-
Efoppel.  therwife, which is an Eftoppel ; and moreover it is incertain how
Trial. this Error affign’d in this Manner fhall be try’d, whether by the
Heralds. Country, or by the Heralds, who make a Regifter of the Knights.
%;gl;:g“ It would likewife be mifchievous to fuffer fuch Afignment of Er-
Ded. poteft.  tors ; for this Averment may be taken to all Fines acknowledged by
Authaiity to Dedimus Poteftatem, altho’ they were paft 1oo Years ago. And (by
two, on¢  Pynha) there are but two Sorts of Cognifance of Fines, wiz. by
takes. Comnmiflion, i. e. Dedimus Poteffatem, or in the Court of Common
Pleas; if a Dedimus Potefiatem is awarded to two, and one of them
takes the Conufance of a Fine, and this Fine is afterwards drawn up
in the Common Pleas; yet the Party may well have Error upon
this Fine, viz. that the Conufance was without Warrant; for this
is not contrary to the Record, for the Dedimus Poteflatem is Parcel
of the Record, and the Affignment of Errors agrees with it: But
if {fuch erroneous Cognifance on Dedimus Poteftatem is taken, and
the Fine is afterwards drawn up as a Fine acknowledg’d in Court,
now no Miftake in the Dedimns Poteftatem fhall avoid it ; for it
fhall be adjudged as a Fine acknowledg’d in Court only. And if
7. 8. has a Warrant of Attorney for % D. and it is taken by
a Judge in the Common Pleas, and the Record is accepted in
Court, it fhall not afterwards be aver’d that there is no fuch 7. &
becaufe contrary to that which the Court has recorded ; yet ifj the
Judge had been inform’d of it at firft, he would and ought to have
Return of  ftay’d it.  And in the Cafe of a Sheriff, altho’ a Man cannot aver
the Sheriff. contrary to that which he returns, yet he may fay, that he who has
Stat. E. 2. indorfed his Name ox the back Side of the Writ, €. was not She-
riff ; becaufe by the Common Law, until the Statute of E. 2. no
Sheriff nor Officer ufed to put their Names to their Returns; and
therefore this Averment, that he who made the Return is no true
Officer, is not taken away by the Statute, but remains as a Thing at
the Common Law.

Lewis werfus Acton.

Attion for  f Hou are a pevjured Knmavey, and that will be proved by a Stake
Words. that flandet) between the Gronnd of J.S. and J. D. and adjudged
not maintainable ; for altho’ the firft Words by themfelves will bear
an Action, yet they are qualified by the fubfequent Words ; and
4 Co. 18, 19. this Word [azd ] is as much as this Word [ for] ; and {o it appears,
Mo. 666.  that this Perjury wherewith the Plaintiff is charged, is refer’d to the
Yelv- 10 Proof of a Thing infenfible, viz. a Stake: As if the Defendant had
faid, Thou art a Thict, aund that will be proved by the Apples thou
floleft off my Tiees 5 this is no Slander, for the fubfequent Words ex-

Fclony. plain the former Intent; and fealing Apples from the Tree is not
Felony.

d

Huys
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Huys werfus Wright.

HE Plaintiff declar'd, that whereas feveral Suits, ¢e. Afumptic,
were between the Plaintiff and Defendant, they fub-
mitted them to the Award of 4. 8. and promifed each other
to perform it; and fthewed further, that in Eaffer Term, fuch
a Year, in (5 fuper 20 Maii F.S. awarded that the Defin-
dant thould zmpofternm furccafe fuch a Suit, and alfo releafe
to the Plaintift all Demands; and alledg’d 77 faffo that afor
the faid 20 Muaii in the fame Eaffer Term, the Defendant did
not furceafe the Suit, but profecuted it, and had Judgment ;
and alfo that he did not releafe, ¢5c. And upon Noz Affumpfit
pleaded it was found for the Plaintiffi  And Funfield Serjeant
mov'd in Arreft of Judgment, that the Declaration was not
good ; for it appears by the Plaintiff’s own Shewing, that the
Defendant had Judgment in Eaffer Term, and every Judg-
ment has Relation to the firft Day of the Term; then the 20 Relation;
Muii being in the Middle of Eaffer Term, and the Award
being that the Defendant after that fhould furceafc his Suit
7. 8. has awarded a Thing which could not be performed ;
for the Suit was ceafed before by the Judgment, which relates
ad Initium Termini, and fo could not be ftay'd by the De-
fendant ; then this Matter before being affign’d for one Breach,
upon whichto have greater Damages, and the Award being in that
Point impoffible to be performed, the Plaintiff ought not to have
his Judgment : But it was refolo’'d per totam Curian, that the gy e the
Plaintiff thould have Judgment for two Reafons: 1. Becaufe Term fhall
if the Exccption fhould be taken as before, wiz. that by the notbe ad-
A .. judged one
Judgment relating to the Beginning of the Term, the Award p.y,
to furceafe the Suit is void; then it is as if fuch Thing had never
been awarded, and then the Affignment of the Breach of the
Award in that Point is alfo void ; and {o no Damages given as Damages,
to that Point, but only for the other Breach affign’d for not
making the Releafe. 2. (By Popham) altho’ in Judgment of
the Law cvery Judgment relates to the firft Day of the Term;
yet in this Cafe, the Plaintiff having exprefly alledg’d in his
Declaration, that after 20 Maii the Defendant profecuted the 1 sid. 375,
Suit to Judgment, altho’ it appears to be all in one Term ; yct Demusren
the Defendant ought to have taken Advantage of it by a fpecial
Demurrer thercupon, becaufe it is fpecially laid down in Time
one to be after the other; and he having in this Cafe taken If-
fuc upon the Point of the A&ion, viz. Noz affumpfit ; the other
Matter alledg'd in the Declaration is only collateral, and but
Inducement ; and the Court cannot now judicially take Notice
of it, without reforting to another Record, wiz. the Record of cro. Car, 53.
the Judgment; which they ought not to do, becaufe the Plain- Notice.
tiff has precifely alledg'd it to be after the 20 Maii in Time.
Grene
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Grene werfus Galcoigne.

Cro.Jae. 434 IN Debt on a Bond of 10o/. the Defendant pleaded, in Bar to
' Brownl. 85, X the A&ion, Outlawry in the Plaintiff, and fhew’d it in certain ;
Debt. " the Plaintiff reply’d Nu! tiel Record, upon which the Defendant had
Outlawry. 3 Day until the next Term to bring in the Record; and in the
gga%‘;“i‘l mean Time the Plaintiff reverfed the Outlawry, whereby it is now
Failure in become in Law Nul tiel Record : According to 4 H. 7. 12. Telverton
the Record. mov’d the Court for the Defendant, that although this is in Law a
Co Lit.128.b. Failure of Record, yet the Defendant ought not to be condemn’d,
2RoRep35: hut a Refpondeat Oufter thall be awarded: According to 6 Eliz.
Dyer 228. 2. who puts the Cafe, that the Failure of the Record is
not peremptory ; and f{o adjudged per Curiam ; for in Fact there is
no Default in the Defendant, his Plea being true at the Time of
pleading it.  Quod nota. .

Purcell werfus Bradley.

Cro. Jac.46. T HE Plaintiff declar’d, guare fuch a Day the Defendant upon
1Brownl.192. him Infultum fecit, necnon unam Egqnam pretit 61. o perfona ip-
%"erp;f‘t- Lg. fins (the Plaintiff) adtunc € ibidem cepit - And elvertorr moved for
mems %" the Defendant in Arreft of Judgment, that the Declaration is not
Equam not good ; for the Plaintiff does not alledge any Property in the Mare,
faying Suam. but he ought to bave faid Equam fuam or Equam ipfius Querentis ;
gg?k C;f;)“l' for now, as it is laid in the Declaration, it may have two Intend-
- Lev. [:5'6. ments: 1. That the Mare was the Defendant’s, and then the Ta-
Comb. 464. King was lawful ; or that it was the Plaintiff’s, and then rortious ;
2 Show. 395. and being indifferent in Conftruétion, it fhall be taken ftrong a-
gainft the Plaintiff ; for it is not a Defet in Form which is aided by
the Sratute 34 E. 3. but it is defective in Matter ; and then the
Jury having affefled intire Damages for both the Trefpaffes, and
for one Trefpafs fuppofed no Caufe of Aé&tion is given ; the Verdi&
is not good. Quod fuit conceffum per Feuner and Yelverton Juftices,
being only in Court.

Stweton werfus Culhe.

Cro, Jac.9. &f §. demifed an Houfe for eighty Years, in which there is a Con-

Mo. 68o. o 3. o )
Owen 114 dition, that the Leffee, his Executors and Afligns, fhall main-

1 Browpl.  tAiN it in Repairs; and if wpon lewful I¥'arizing given by the Leflor,
135. his Heirs and Affigns, that the faid Houfe is in Decay, it is not
A Condition repair’d, €. within fix Months, then it fhall be lawful for the
forepair. T eflor, his Heirs and Afigns to enter; the Leflee for eighty Years

makes a Leafe of the Houfe to 4. for thirty Years, and .4, demifes it

2 to
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to /{ imore for fifteen Years; the Affignee of the Reverfion comes to Who fhall
the Houfe, and {eeing it in Decay gives Warning to //W/i.se, then g}“”c‘i
poflefled of the faid Houfe, to repair it ; which he did not do within ¢, cion
the fix Months: Whereupon the Affignee enter’d for the Condition ; collureral.
and upon Nozz Culp’ pleaded, the Matter aforefaid is found by a Spe- Notice.
cial Verdict. And it was adjudg’d againft Sir #7lliam I12de the Af- '\r\‘_’;:e' Do
fignee of the Reverfion; for the Warning to repair the Houfe being " "V
given to #ilmore, who was but an Under-Leflee, was fiot good ; for be to the .
he was not Affignee of the Term, for he had but a fmall Intereft Perfon, and
under the. Grand Leafe, upon whom no Avowry could be made for where onthe
the Rent, nor any Action of Wafte brought againft him ; for imme- -2
diate Privity is wanting. And in this Cafe a Difference is to be ta-

ken between Rent and a Condition for Repairs; for this Condition

is merely collateral to the Land, and merely perfonal; fo that

Warning is not of Neceffity to be given at the Houfe, but Notice

of the Want of Repairs ouzght to be given to the Per{on of the Lef-

fee, who has the grand Intereft. And a Difference is to be taken

between a certain Time in which a Thing is to be done, and an in-

certain Time:  As in Cafe of Rent referv’d payable at a certain

Day, the Demand ought to be upon the Land only, becaufe the

Land is the Debtor; and yet (by Popham) in {uch Cafe, if the Lef-

for comes to demand the Rent, and there meets with 7 S a

Stranger, and {ays to 7. S. pay me sy Rent, this is no good Demand;;

for he has miftaken the Perfon, for 7. S. is not chargeable with ic;

but in fuch Cafe a general Demand of the Rent, without Refe-

rence of it to any Perfon, who is not chargeable, had been good.

And (by him) if a Man demifes, rendering Rent by the Year guarndo-

cungne the Leflor fhall demand it; in that Cafe, if the Leflor comes

to demand it before the End of the Year, his Deménd upon the

Land is not good, unlefs the Leflee is alfo there; for the Time be-

ing incertain when the Leflor will demand it, he ought to give No-

tice to the Leflee of the Time: And if he comes to the Leflee, and

demands it, that is likewife infufficient; for although Notice ought

to be given to the Leflce in Perfon, yet the Land is the Debtor;

and therefore the Law ties the Leflor to the Land, as to the Place in

which it fhall be paid: But if the Leffor ftays till the End of the

Year, then the Leflee ought at his Peril to wait on the Land to pay

it; for the End of the Year is the Time of the Payment prefcrib’d

by the Law. Quod fuit conceffum, Serj. Tanficld and Stephens of Cour-

{e! with the Dcfendant, for whom the Judgment paft.

L Huglies
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Cro. El. 754.
Cro, Jac. 13.
Audita Que-
rela,

Stat. Staple.

1Inft. 126. a.
1 Sand. 103.

2 Sand. 190.
1 Mod. 289.

Where Judg.
ment fhall
not be on
Nihil dicit.

Amendmert.
Demurrer.

Stranger.

Hughes wverfus Phillips.

HUglyes of Grayes-Inn brought Audita Querela againtt Rice Phiiips,
"1 to whom he had acknowledg’d a Recognifance of 300/ upon
a Defeafance, that if Hughes paid to Fo. Bufb 3001 in fix Years, viz.
by sol. per Anr’y at fuch a Place, that then the Recognifance thould
be void; and pleaded that he was ready every Day at the Place in
which, €. to have paid the 50/ to Bufb, but Bufh was not there
ad exigendum € recipiendum. Phillips faid, that he ought not to
be thereby barr’d; gquia proteftando that Hughes was not ready to
have paid, €¢. to Bufb, pro placito idem Jo. Bufb dicit, that he was
ready at the Place in which, €. to have received the 50/ accord-
ing to the Indenture, abfgne boc, that Hughes was there ready to have
paid it; and upon this Plea Hughes demurr’d, and fhewed for Caufe,
that whereas he had offer’d a fufficient Iffue triable by the Country,
viz. that he was ready to have paid the 50/ if Bufb had been
there ready to have receiv’d it, Phillps does nct fay that Bufh
was there ready to receive, €8 de boc ponit fe [nper Potrizm ; but tra-
verfes, that Hughes non obtulit to pay; and upon this Demurrer was
joined. And it was adjudg’d for the Plaintiff in the Common Pleas.
And alfo upon Eryor brought by PZiilips in the King’s Bench, the
firft Judgment was affirmed by all the Juftices; for altho’ it was ob-
jected, that the Plea in Bar by Phillips being ill (quia Phillips {ays
pro placito, that Fo. Bufb dicit, which is as if Phillips bad told a Tule
out of Buth’s Mouth) the Judgment in the Common Pleas ought to
have been upon Nibil dicit, and not upon the Bar; yet it was an-
{wer’d, that the Bar being enter’d as a Plea by Pbillips, and the De-
murrer drawn up upon it between the Parties, the Judgment is upon
an ill Bar; and in Pleading it is not all one, Nibil dicere, ac infifficien-
ter dicere ; for then upon every infufficient Bar Judgment would be
upon Nihil dicit, which is not fo. Then it was objeéted, that, be-
caufe it is but an apparent Miftake in the Record, it fhould be a-
mended ; to which it was anfwer’d, that, as the Cafe is, the Court
has not Power to amend it; for this Fault in the Bar is fhewed {pe-
cially for Caufe of Demurrer by Hrghes, and then Judgment paffing
upon the Special Caufe fhewn in the Demurrer, oufts all Amend-
ments. Then it was objected, that the Declaration by Hughes is
not good, becaufe he fays that Bufb was not at the Flace «d exiges-
dun: € recipiendum, and the Money is to be paid without Demand:
To which it was anfwer’d, that this Word Exigendui is void, and
the other Word Recipienduin fufficient.  'Then it was objected, that
Hugbes ought to have faid that Bufb, nec wlins alivs was there for
him to receive it: 'To which it was anfwer’d that Hughes ought no:

z 120
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to plead {o, as this Cafe is, Lecaufe By} is a mere Stranger to the
Recognifance, and it is no Duty in B/, butis as a Penalty inflicted
upon Hughes, that he fhall pay it to Bufb. And fo being a collateral
Duty payable only to Bufb a Stranger, Bufs ought to be there in
Perfon, or by Attorney to receive it, and Hughes is not obliz’d in
this Cafe to exceed the Words of the Condition of the Defeafance.
Per tctam Curianr in omiibus. Telverton of Counfel with the Plaintift.

Term.Mich. 1]Jac. apud Winton. B.R.

Goodwyn werfus Goodwyn.

Man by his Will bequeathed 207 to his Daughter; the Ex-
A ecutor enter’d into a Bond of 40/ to the Daughter for
4 % Payment thereof according to the Will; the Daughter mar-
* =~ ried, her Husband fued the Executor in the Spiritual Court

as for a Legacy; the Executor pleaded Payment according to the

Bond; and becaufe the Spiritual Judge would not allow this Plea,
the Executor brought a Prohibition, and fhewed for Surmife the
Marcer aforefaid, €5c.  And Fanfield Serjeant mov’d for a Confulta-
tion, becaufe the Suit was for a Legacy, which is Spiritual; and al-
tho’ the Executor pleads Payment, which is not allow’d there; yet
he ought not to have a Prohibition, becaufe Payment is a good Plea
in the Court there; and if the Judge will not allow it, the other
may apppeal to the {uperior Judge ; and if this is fuffer’d in the Cafe
of a Legacy, then the Spiritual Court will try nothing. But (by
Gaudy, Feuner and Yelverton Juftices) the Surmife is good: For the

Prohibitior.
Legacy ex-
tinét.

Executor by his entering into Bond to the Daughter for Payment of Extinguifa-

the Legacy has extinguifhed the Legacy, and has made the 20/ be
queathed a Debt merely at the Common Law, and not fuable there,

Heyford werfus Reve.

Ewe diftrain’d fix Kyne of one Heyford, and impounded them at
Bafing fioke, for a Quit-Rent due to the Bailiffs of Bafing floke;
wherefore Reve, in Confideration of the Money paid for the Redemp-
tion of the Cattle, promifed upon Requeft to fhew Heyford, or any Per-
fon he fhould name, a {ufficient Record to charge his Land with fuch
Quit-Rent to the Bailiffs; upon this Heyford brought Affumpfit againft
Reve, and fhewed the Matter aforefaid, and that he fuch a Day
appointed B. to view the Record, and requefted him to fhew it to B.

and

ment.

Affumplur,

Sufficient

Record
ue.

Jurors
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Vide ante 30,

Cro. Jac. 18,
Affumpfit.
Confidera-
tion.
Requett.
Relation.

and f{did iz fado, that Reve did not fhew B. any fufficient Record to
charge his Land, &¢. Reve pleaded Nowz Affumpfit, and it was found
againft him. And 2efvcrtor moved in Arrelt of Judgment, that the
Breach of the Promife is not well laid; for the Matter and Sub-
ftance of the Promife is always iffuable; and in this Cafe (as the
Plaintiff has laid the Breach) the Suffitiency of the Record will be
referr’d to the Jury, which belongs only to the Judges of the Law ;
as if the Defendant had pleaded, that he thewed tale Recordum,
which is {ufficient: But the Plaintiff ought to have faid that the De-
fendant did not fhew any Record; and to that the Defendant might
have pleaded, that he thewed fuch a Record, which was {fufficient:
And then the Jury fhonld not try the Sufficiency of the Record, but
only find the Record which was thewn: Sed (‘per Gandy, Fenner and
Telverton) non allocatur: For although the Plaintiff might have laid
the Breach generally, as before, vwiz. that the Defendant did not
thew any Record; yet, as it is laid, it is good enough ; for it is {uf-
ficient, and more proper for the Plaintiff to lay the Breach as the
Promife was made: And in this Cafe the Defendant might have
pleaded, that he thew’d Zale record’, and recited it, and then con-
cluded that it is {ufficient, and upon that Bar the Plaintiff might
have demurr’d in Law. Quod Nota. By the Affignment of the
Breach in Special as it is, the Parties would never come to Iffue upon
the Matter of the Promife, but only come and put themfelves in the
Judgment of the Law,

Bofden «werfus Sir John Thinne.

THE Plaintiff declar’d, Quod cum ad Specialem inflantiam of the
Defendant, he had procur’d Credit for one Fizd for two Pipes
of Wine amounting to 51/ and Flud fuper Credentiam € per Medium
of the Plaintiff, at the Requeft of the Defendant emiffer of one Ro-
berts two Pipes of Wine for §1/. and fuperinde the Plaintiff with
Fiud enter’d into Bond of 100/ to Roberts for Payment of the f{aid
s1/. at a Day ro come, which was not paid at the Day ; and there-
upon Roberts {ued the Plaintiff upon the Bond, and recover’d, and
had a Capias againft him, whereby he fuir coadus to pay Roberts 6%1.
de folutione of which 671. caufz preallegata he notified to the Defen-
dant, who sz Confideratione premiffornm promifed to pay the Plaintiff
the 671 at Michaelmas ; and fhewed the Failure of Payment of the
677 at the Day, &c. And upon Now Afumpfit pleaded, it was
found againft the Defendant. And 22/verton moved in Arreft of
Judgment, that the Action, upon the Matter fhewn, does not lie,
becaufe the Confideration was paft, and executed before the Promife,
and the Defendant had no Profit by it, but all the Benefit was to Flud a

X Stranger,
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Stranger; like the Cafe 10 Eliz. Dy. 272. where 7. . was Bail for
the Servant upon an Arreft, and fignified all to the Mafter after the
Bail enter’d into, who promifed to fave him harmlefs; and although
the Bail was condemn'd, yet no Affumpfit lay againft the Mafter,
becaufe the Confideration was paft before the Promife: And it
feems that upon the firlt Requelt only to give Credit to Fiug fot two
Pipes of Wine, no 4ffimmpfit lies; for a bare Requeft don’t imply any
Promife: Asif I {ay to a Merchant, 7 pray truft J. S. with 100/ and
he does fo, this is of his own Head, and he fhall not charge me, un-
lefs I {ay, I will fee yuu paid, or the like. And it feems likewife,
that the Promife fhall not have Relation to the firft Requeft of giving
Credit to Flud ; becaufe the Intreaty for the Credit was but for two
Pipes of Wine amounting to 51/ and the Promife is for 67 7. and {o
they differ in the Sums; as if I requeft 7. S. to euter into Bond for
J.D. for 10l and Iwill fee bim paid; now if F. S. enters into Bond
of 20!l for the Payment of 10/ for 7. D. which 20/ is recover’d a«
gainft him, he fhall not charge me on my Promife but with 10 /. But »o2
allocatur pei Fennery, Gawdy and Popham; for altho’ upon the firft Re-
queft only Affumpfit don’t lie, yet the Promife coming after fhall
have Reference to the firft Requeft; and although the Requeft was
but for two Pipes of Wine amounting to $1/. that F/zd might have
Credit for that; yet when Roberts, who fold the Wine, would not
take (as appears) Security but by Bond of 100/. for Payment of s14
and all this Matter is fignified afterwards to the Defendant, who a~
grees to ity and promifes to pay the 6% /. this fhall charge him; be-
caufe it has it3 Effence and Commencement from the firft Requeft
made by the Defendant. As {per Gawdy) if I requeft one to mar-
ry my Colin, who does fo, and afterwards tells me of it, and there-
upon I promife him 100/ thisis a good Promife to charge me, al-
though the Marriage was paft, which is the Confideration; becaufe
now the Promife fhall have Reference to the Requeft, which was
before the Martiage. Vide this Cafe,” Dy. 272. 4. The fame Law
(by him) if I entreat one to be Bail for my Servant, and he there-
upon becomes Bail, and is condemn’d, and afterwards tells me of it,
and I promife him to {ave him harmlefs, it is good, and he fhall re-
cover his Damage iz toto: Wherefore Judgment was given for the
Piaintiff. But Zt/verton Juftice was contra clearly

A Weaver

Requeft,

Cro. El 4.
2 Leon. 124,
Godb. 31



a2

Hill. 1 Jac. B.R.

Cro, Jac 3.
1Lrownl. 32;
2 Bulftr. 62.
1 Rol. Abr.
597.

Debt on E-
feape.
Recogni-
zance.
Capias.
Scire factas.
Chancery.
Cap. don't
liec on Re-
cognizunce.
23 H. 7. 100,
Ficape.
Precedents,

Mo, 274,
Cro. Ll 164.

Cro. Jac. 44

rover.

Yo, 47

Weaver wer(us Clifford.

F upon two Nibils return’d againft the Recognifor in Chancery,
I a Capias is awarded againft him out of the Chancery, by Virtue
whereof he is taken by the Sheriff, and fufter’d to efcape; yet no
Action of Debt lies againft the Sheriif upoa this Efcape; for a Caz-
pias don’t lie on a Recognizance, but a Scir2 facias only : And there-
fore when the Party is taken by the Capias, be is not a Prifoner by
Courfe of Law; for the Law has not orda.n’d any fuch Means to ’
arreft him, and being in Cuftody without Warrant, it 1s not an E-
{cape; for that is only upon a lawfol Commitment: And {o is the
Statute /. 2. to be conftrued, which gives the A&tion againft the
Gaoler, viz. _where the Party is in Execution by Courfe of the Law,
and that he is not in this Cafe, becaufe the Law don’t give a Copias
on a Recognizance; and although the Chancery has fuch Courfe to
award a Capias on a Recognizance, and has feveral Precedents of i,

-yet this is the Ufe of that Court only, which does not clofe the

Mouths of the Judges of the Common Law, but that they ought to
adjudge according to the Law, Per Telvertoiry Gawdy, Popbam, Juftices:
Fenner bafitavit ; becaufe he conceived the Award of the Capias only
erroneous, and not void: And in this Cafe Zasuficid Serjeant, and the
Attorney General thew’d a precife Judgment in the Cafe, 21 E/iz. in
the Exchequer, Clement Pafior’s Cafe, who was charged for an E.
feape, where he being Sheriff had taken one cn a Capias on a Recog-
nizance, and fuffer’d him to efcape; and yet there the Recognifor
was in Prifon for Felony before the Capias on the Recognifance was
awarded, and came to the Sheriff’s Hands; and yet adjudged an E-
fcape to the Party, although he was alfo the Queen’s Prifoner for
the Felony: Vet the three Juftices held their Opinion firenuoufly as
before. Quod Nota.

Term. Hill. 1 Jac. B.R.
Chambers verfus Mafon.

N an Adtion of Trover for certain Tithes {ever’d from the nine

Parts, upon zonz C:i/p’ plcaded ; the Jury found, that the Prior of
Wombridge i Covnin Sail2's way teifed of the Rectery of Leppington,
4 £7,

pi -
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< ¢. and by Indenture 12 /4. 8. demifed the Tithe Corn and

Hay, to Mifkeard for Eighty-one Years, yiclding 4/ per Ann.

payable at [fombridses and by the fame Indenture granted to

the Leflee and his Afigns dare ¢ reddere yearly 35, 4d. for-
Portage: The Priory is diffolved, and by mean Difcents comes

to Queen Fliz. who 26 Fuuii Auno 37. demifes the Redtory

with the Appurtenances, ¢ omznes “Downus, terras glebales, ¢5cs

g pertinetd ad Relloriam pred Spettan’ (5 cum eadens Rec-

toria ufwaliter dimifJa, locata, vel occupata amtehac pro arn-

snali reddit 30. 16 5. 8d. to Fohufonn. Habend from Michael-

swas nexty S&oralla Dimiffio tune de Rettoria fuerit in effe;

and yiclding 3/. 165. 8d. per Anu', Ge. Et fi aligua Dimif-

fioy ¢7c. then habendum from the End of fuch Demife, yeild-

ing, wt fupra. 'The Jury further found, that Folnfon affign’d

his Intereft to the Plaintift, that 3/ 165, 4. were only paid to

H. 8. Queen Mary, and Eljz. yearly pro Refloria preditia;

that Milward's Leafc by the Prior ended 43 Eliz. that the Recialin
Corn taken by the Defendant is Part of the Tithe of the e Lesfe
Recrory fever'd from the nine Parts, ¢5e. Er fi, ¢be. So the

whole Matter refts upon the Plaintift’s Title: And in this Cafe
Yelverton mov'd for the Defendant in Argument againft Ser-

geant Coventry. 1. That the Rent referv’d by the Prior is 4/. Refervation,
and although 3. 44. is to be paid to the Leflce for Portage, €ovemsat
yet that is no Part of the principal Rent to be rctain’'d by

Way of Dcfalcation ; for the Words are, guod Prior, (5c. cor-

ccdunt dare 7 reddere, fo the whole 4/, ought to be paid,

and by Way of Covenant the Leflee is to receive 3 5. 4d. by

the Hands of the Abbot. for Portage, gwod Curia conmceflit.

2. Velvertor mov'd, that the Leafe by the Queen is bad ; for Rent mitta-
there being no Confideration expreft, for which the Queen kea.
fhould make fuch Leafe, it {hall be intended that the meant

to part with ro other Pofleflion than the Abbot had demifed be-

fore, and to have the fame Recompence which the Abbet had;

and in this Cafe it appears, 1.'TI'hat the Queen has demifed the

Rc&ory, whereas the Prior demifed but Part of the Fruit of

the Rectory, wiz. the Tithe Comn and Hay. 2. She was in- The King's
duced to demife the whole Rectory with the Appurtenances g:’r‘l'&‘&cm_
for 3/ 165, 8d. thinking that had been the ufual Rent for- cion in a Pa-
merly referv’d by the Prior, whereas the Prior’'s Rent was g/. tent

So in both thefe Points {hie was deceiv'd; for the Recital of

the Rent in the Queen'’s Cafe is material, where no other
Confideration is wicntioned in the Patent. 3. It is incer-

vain at wlat Thoe the Queen’s Leafe fhould commence,

for il intended that the whole Leate fhould have tie

fure Commencement; and in this Cafe as to the Rectory

the
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the Leafe by the Queen tight commence immediately, for of that
nulla Diniffio eft; bur as to the Tithe Corn and Hay it could not
commence till the Abbot’s Leafe ended, which is found by the Jury
to be ended Ammp 43. So by Matter apparent in the Verdiét, one
and the fame Leafe, which was intended to be intire, would have
feveral Commencements, which fhall not be.  Quod fuit conceffum per
Curiam ; Fenner being abfent.

4

36.a. contra.

Property in

V. W T f.XJt« cecr e Cro. ?/ <73, The d&ww Ad 0):;-45/(@«? v GroPean 3 quﬂ]«( Smj_3;
VSR A “ti“)' oo e e = Ayer werfus Aden.
S TR Gt e ) )
wm ‘(l)-ea— 158,
Mo.757. ATER being Defendant in Debt at the Suit of 7. 5. a Fier: fa-
gfo Jac. 73. cias iflued to the Sheriff to levy the Debt for 7. 5. the Sheriff
Exeention. Py Virtue thereof feifed the Goods, but did not return the W rit:
The Sheriff is afterwards difcharg’d, and a new Sheriff made: The
antient Sheriff after his Difcharge fello the Gonds to .4Zex the Defen-
dant, againft whom 4yer brought an Action on the Cafe on Trover,
&e. and the aforefaid Matter was found by Verdict. And agjudged
(a) 34 H. 6. pirp Querente ; (a) for the Sale by the old Sheriff after his Difch: ge

is voud, for his Authority ceafed with his Office; and in fuch Cafes
where the Shetiff has feifed the Goods by Writ of Ex xecution, and
is afterwards difcharg’d, he ought to tuyu over the Goods 1~ the new
Sheriff, as he does his Prifoners ; (%) and by the Seifing of the

Goods. Goods the Owner’s Property is not alter’d ; for the Seifure is not any
() 1 Lev.  Execution, but only the Beginning of it; and the Sheriff after {fuch
isﬁod. .o, Seifure ought to return the Writ executed iz tanto, and cannot by
1 Ven. s2. the Law deliver them i Pais to the Plaintiff; for as the Writ of Ex-
1 Sid. 438. ecution is watranted by the Roll, fo hkcmfe ought the Di{charge
2 Sand. 47.  and Executing of it to appear of Record-, and the Sheriff after the
V(ig;n}_urw. Seifure, although he had continued in his Office, could not have fold
339, the Goods without a Writ of Venditioni exponas, and that is nct
_grantable till it appears by the Sheriffs Return, that yemanent pio
Defecin  Emptorum.  Adjudg’d by Popbam, Fenmer and Yelvertor,
Gawdy being abfent.
Pudfey werfus Newfam.
Mo. 682. EBT of so0l with Condition, if the Defendant before Afi-
;)%LC:WBI»& chachnas do make, acknowledge and [uffer, &c. all and every fuch

reafonable Act and Things, whatfoever they bey for the good and lawful
Affuring and Sure-making of the Manor of D. to J. S. and bis Heirs,
that then, &¢. the Defendant pleaded, that before Alichaelmas the
Plaintift rationabiliter non requifivit the Defendant ad faciendum, &c.
aliqgua vationabilia ASum &3 Attay que forent pro bona € legitima

4 Affurantia
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S Jerziric of the Maney of Do &¢. The Plaint ff repled, thar fuch
a Da,' Lelore Liiichoclmos he requefted the Defendanc, guod ipfe con-
et &8 offuravet Maperi de D. o J. S e /€61//[1117/1 tesuoreti
zi tivizis; and upon that thev were at iffue, and it wis found for
‘v; Plainti, and alleda’d in Arreft of Judgment, that no fufficient
Iireach was sthgn’a; for the Plaindff cught to have required an Af-
furance in certain, w/z. a Feoffinent, or Fine, or, &¢. and not to
have requefted that the Defind it cenrvezarer; for the Condition be-
ing Specal, all oud every At and Ats, the Reque& ougit to have
put the Affurance to a Certainty, what ought o be made. But won
allocatuy 5 bue the lflue adjudg’d good, and the Condition broke ;
for by the Condition the Defendant is to do el ard every At Luunr-
fvever for the Affurance of the Manor of D, $o that if the Plainoi
zeqvw{‘tcd a Fine, a Feoffment, a Recovery, a Bargain and Sale, the
Deteudanr ought to do all; bur it was held, that he is not to exe-
cute any * cond, or Recognifance for the Enjoying of the Manor,
for that is but a collateral Security, and is no Affurance: Then when
chie Plaintit requefted the Defendant to convey the Manor in Ge-
weral, the Liciendant oughe at his FPeril to do it by fome Kind of Af-
{urance; and if upon that Requeft the Defendant had made a Feoff-
ment of the Manor, yet if the Plaintiff had after that requefted a
¥ine, the Defendant ought alio to have acknowledged 2 Fine, and
{o upon every feveral Requeft, he ought to make feveral Aflurances;
and therefore in making the Requeft in General he has well purfued
the Words of the Condition, and upon that the Defendant oughr at
his Perll to make fome Aflurance.  Per totam Cyrigin.

{ e

Perfival fvezﬁzs Spencem

N an Action on the Cafe on a Promife, the Plaintiff deciar'd for

10/. Damage, and upon Iffue cried, the Jury gave 132 which is
more Damage than the Plzintiff decmrd and Judgment was given
a(cordmgly, fwz that the Plaintiff fhould recover 12 4. by the ]ury
affefs’d; and this ]udgmmr was reverft for this Realun in the King’s
Bench; + for the Plaintiff is in Law taken to have the beft Kncw-
ledge of his own Damage. and he fhall never recover more than
what he declares fory bue it after fuch V erdict the Plaintiff had 1 re-
feafed all the Damage but thofe for winch be aeclar’d, and then
bad Judgment, that had been good: This Recars was remeved our
of the Court of Nortbaurpton.

l_,/‘

‘--i

d0lire

Requeft to
make Aflu-
rance.

Affurances.
Bond.

R ecogni-
fanice.

* Vide Cro.

El. )7‘)’ 57[.

Ante 32

Afion on
the Caf:.,
Dainages.

‘*QW. 45
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Error.
Court,
Prerogative.

Cto.Jac.184.

Cro. Jac. 32.
Altion on
the Cafe for
Confpiracy.
Barretor.
Oyer of the
Indiftenen-
certified,

Poftea 117.
Swyle 372,
578,

e
Wbl 14-

a Mad. o6,

Moufe verfus —

¥ F an Inferiof Court holds Plea, and it do not appear in the Stile of

the Court how they hold it, w7z, by Charter or by Prefcription,
the Proceedings in that Court are erroneous, and all that enfues
thereupon; for all Jurifdi¢tion to hold Plea refts in the’Crown, and
therefore the King’s Court ought to be informed, how that Fower is.
derived from the Crown. 4djudg’d upon a Record removed out of
the Court of Grave/enz.

Trin. 2 Jac. B.R.

Barnes werfus Conftantine.

N A&ion on the Cafe in the Nature of a Confpiracy: Hg
declar’d that whereas, &J¢. he was indiéted before {uch Ju-
ftices ad diverfa Felonias, €5¢. riecuon ad Paceiir conftrvaidan:
' affignat’ as a common Barretor, and thereupon pleaded nonz

Culp’y and was lawfully acquitted, &¢. The Defendant demanded

Oyer of the Indi¢tment, which was certified to be taken before {uch

Juitices ad Pacem confervandam, €¢. affignat’y and upon that demurs
ted, becaufe the Indiétment certified varied from the Indictment
thewn in the Declaration; for upon the Matter it is an Acquirtal bes

fore Juftices, who have other Power than {uch as is fignified by the

Declaration; for thofe ave 2d diverfa Feivisias, &e¢. necsion ad Pacen,

and the Indi¢tment certified is before Juttices ad Pacem tasmtyin. And

yet adjudg’d that the Action lay; for they are not merely Juftices of
another Nature or Power than thofe which are mentioned in the De=
claration ; for both are Juftices of Peace, and {uch as have Power to
receive fuch Manner of Indi¢tment: But if the Declaration had
mentioned Juftices of Affife, and the Certificate had been of a Thing
taken before Juftices of Gaol-Delivery, it had been merely different
for they are diftinct in Power. Moreover this Action is but for Das
mages for a Slander, which well lies, although the Indiétment is er-

roneous; or, as it has been adjudged (as Zelverton Joftice faid) if a
Bill is offer’d, and fgnoramus found. Nota that, Per Poplain, Gawdy,
Fouwucr and Qelverton. But illiams contia. ’

e,
’a

Ellis
4
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Ellis werfis Warnes.

IN Debt for 120/, the Cafe upon the Pleading was, that I 77165 Mo, 751,
was indebted to Zder in 100/, on an ufurious Contract, and A4~ Cro. Jac. 33.
der was indebted over to E/lis the Plaintiff in 100/, juft Debt; for 1Brownl.s:.

svhich Debt arnes and Aider were bound to the Plaintiff. In Debt 8‘;&’:;’

on this Bond 7/ zrizes pleaded the Ufury between him and A/der to
avoid the Bond; Ellis the Plaintiff replied, that .4/der before the
Bond was indebted to him in 100/ juft and tiue Debt; for the Pay-
tent of which Warnes and Alder wete bound to him in the Bond in
Suit, and that he was not Sczenzs in any Sort of the Ufury between
Warnes and Alder ; and upon that [Farnes demurr’d: And it was ad-
judg’d per Gasvdy, Telvestor and Williams for the Flaintiff; for this
is not Ufury in the Plaintiff, but only between 2iiuzs and Alder,
by which the Plaintiff, not being privy, fhall not be prejudiced ; for
although the Statute of Ufury is to be taken ftri¢tly to fupprefs U-
fury, yet it ought to be between thofe Per{ons who ufe Corruption;
and not to punifh the Innocent, as the Plaintiff’ is; for there can be
no Shift in him, having a due Debc Precedent; but if there had
been no Debt die to the Plaintiff’ before, then clearly it had been
Ufury in the Plaintiff, for there was no lawful Canfe to make thc
Bond to him, but only to countenance the Corruption between
I arnes and Alder ; and alfo (by Yelverton Juftice) if this Plea by the
Defendant fhould be good, then every Man might be defrauded of
his juft Debt; for the Creditor generally demands a Surety: And by
this Cafe, if the Bar fhould be goed, by Corruption between the
Debror and the Surety, o which the Creditor is a mere Stranger, 2
Man would lofe his Debet, which would be mifchievous. Bur Popiv:
and Fenner doubted ; for they conceiv’d the Plaintiff oughe ro have ta-
ken a Traverfe to the Defendant’s Plea, which in Truzh cannot be
for he cannor traserfe a Thing which don’t lie in hiz Lonuiarwe. nor
to which he is no Pare;

Chamber werfizs Mafon.

r N an Action of Trover for Tithes, €5¢. the Cafe was, that the Print

of 1l vinbivdre demifed the Tithes of the Corn and Hay of Loppii 270
ia Cond® Salop’ to A tor 31 per Ay and by the fame Indenture of e~
mite covenanted dure &7 1oddeie to the Lellve, €¢. for Portage of the
Rent to the Triory 3s. 44d. per 42" The Prioty is diffolved, and
comes by mean Difcents to Q. £7/7z who 4 37. demifes to B. for Yeavs
the Reétory of Leppington, with the Appurtenances, and ail Glebe-
Land, Henfes, 8¢, Speden’ ad feloriay prad & oy eadon Revionia

o A
Afe o s
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The King's  auteloc wfualiter duniffay pro Redicte 310,165, § 4. Lacend” from Ali-

Grant.

Confidera-
tion.

10Co. 112,

a. b.

chaslmas nexe, if no Demnte for Life or Years be i ¢z of the faid
ILectory, and if any Demife thereof be, then from the find of the
Term; and “us found by Special Verdict, that the Frior's Leafe was
then iu effe, and did not end till Auwo 43 Eliz.  And it wasadjrdga
for the Plaintiff, who had purchafed the Inheritance of the inid
Rectory, and that the Queen’s Leafe made to B. under which the
Defendant claim’d, is void for two Reafons. 1. Becaufe the Ctueen
was decew’d in her Confideration, viz. in the Rent refers’d; for
fhe intended to have the fame Rent which had teen referv’d tefore;
and the Rent by the Prior was 4/ for -the 3. 44. for Portage was
not to be defalked out of the Rent, but only to be paid by Way of
Covenant, which Covenant by the Diffolution of the . riory is gone;
fo the Queen ought to have been anfwer’d 4/ yearly; and then
when fhe recites the Rent to be 3/ 165, 84. where it really was g/
and intends to referve as much as ‘was reierved before, which was
not; for there wants 3s5. 44. the Queen is deceived: And (by
Pophain) the Difference is, where the Queen is deceived in her In-
tent, and where fhe is miftaken in her Information; for if the grants
the Manor of D. of the Value of 10/. where it is of the Value c?
zc/. ’tis ill; for fhe is deceived in her Intent, for the Smallnefs of
the Value feems to be the Ground of her Patent: But if fhe grants
the Manor of D. awtebac demifed tor 10/ where it was really. de-
mifed for 20/. and fhe referved 20/ ’tis good. And if fhe granes
the Manor of D. quod guidems Manerium eff of the Value of 1o/ and
it is in Fact of the Value of 20/ yet it is a good Patent; for in that
fhe is deceived only in her Information, and not her Intert. The
fecond Reafon was, becaufe it appears to the Court, that the Tithes
of the Corn and Hay were Parcel of the Rec¢lory demifed by the
Queen, and in Leafe by the Prior’s Leafe: Then the Queen’s Leafe
for the Tithes demifed by the Prior could not take Effect prefently,
for there’s a Leafe in Being; and for the Reory it felf it might
take Effect immediately, for that is not in Leafe at all; but that is
contrary to the Queen’s Intent, that her Leafe fhould take Effe&t
by Parcels, viz. for the Retory immediately, and for the Tithes of
the Corn and Hay in Reverfion, and 77 futuro; for fhe intended to
bave all that which fhe demifed in Pofleffion at one and the fame
Time. uod Nota. Per totam Curiati.

Mich.
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Charnell werfus Holland.

H E Plaintiff declar’d, that the Defendant fuch a Day and Year
dixit of the Plaintiff, Thou haft flolen thice Sheep of oue T. Dig-
gins, and laid the Words to be {poke at Witham in Coi’ Effex. The
Defendant juftified, and that at D.ugram in the fame County Dig-
gins had three Sheep, and the Plaintiff ftole them and carried, &c.

Cro. Jac 33,
Words.
Verue,
Juttificar.
Venue from
two Coun-

wherefore he {poke the Words Tempore quo, &3c. and upon Iffue, de ties.
Injuria fua propria abfyue tali Canfa; the Venue was awarded from Precedents.

Witham and Dagnam, and found for the Plaintff. And Zzlvertor
moved in Arreft of Judgment, that the Venue was miftaken; for it
ought to be from Dagnam only ; for by the Juftification the Words
are confefled, fo that the Matter in Iflue is now only upon the
Caufe, on which the Words were {poke, and that was the Plaintiff’s
Stealing of the Sheep in Dagnam; {o that the Joining of /itham in
the Venue makes it vitious; for no Part of the Caufe in Iflue comes
from Witham. But if the Words had been laid in one County, and
the Caufe of Juftification in another County, then the Trial fhould
be from both. Quod fuit conceffim in omnibus per Gaudy, 2elverton
and Williams Juftices. But upon View of Precedents both Ways,
from both Places, and alfo from the Place only where the Juftification
was, Judgment was given for the Plaintiff. But where the Defen-
dant juftifies in another Place, if the Venue be from the Place where
the Words are fuppofed to be {poken only, itisnot good: Q4 vide
adjudg’d in one Czge’s Cafe.

Allein werfus Randall.

HE Plaintiff declar’d, guod grtoddam Colloguinm & Bargania balis
fuer’ between him and the Defendant for the Wood in fuch a
Place, and that in Confideration of 1os. paid, and 20/. to be paid
on 20 Deccinl. after, in the Houfe of .4 and in Confideraton that
the Plaintiff at the fame Time and Place afpoitaret Sufficientein Hoimi-
nem fore olligat’ to the Defendant for Payment of 2o/ at a Day to
come, the Defendant promifed that the Plaintiff fhould have and en-
joy the faid Wood to his own Ufe; and fhewed that he on 20 De-
ceh. at the Houfe of A. obtulit to the Defendant the 20/, which
was to be paid, & adrunc & ilidein afportavit B, fufficientem  bo-
wincic fore cbiigatum to the Defendant for the other 20/, & yet
o the

Vide 14, 17
Car. 2. ¢. 8.
1 Sand. 246.
1 Ven. 22,
263.

Comb. 47a.

Adu mt,ﬂ I
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Vide Hob.
69, 70, 77-

Vide 1 Bulft.
169,

Affumpfic.

Ante 4.

the Defendant had fold the Wood to Fre, whereby, &c. and upon
Now Affumpfit pleaded, it was found for the Plaintiff : But Fudgment,
guod Qiter* nil cap’ per billam ; for the Tlaintiff ought firft ro have
fhewn, guomodo B. fuit [ufficiens : That it might appear to the Court
to be according to the Confideration and Agreement. 2. He ought
to have fhewn not only that he afportavit B. fore obligatum, but to
have alledg’d 7z fac?o that he and B. became bound, & obtulerunt fe
ipfos obligariy for perhaps B. came to be bound, and yet, being there,
vefifed. . Per Gaudy, Fenner and Williams, Popbam and Yelverton
being abfent.

Game & Ux’ werfus Harvie.

H E Plaintiffs declare, in Confideration that the Wife dum Sola,

€c. 1 Funii 43 Eliz. at the Inftance of the Defendant accommo-
daret to the Defendant 30/ to be paid upon Requeft, the Defen-
dant promifed to pay predias 30/. to the Wife guando requifitus ef-
fet.  The Plaintiffs laid iz Faflo the 30 to be lent to the Defen-
dant 1 Funii 43 Eliz. and that he had not paid the 30/ to the Wife
diin folay €8¢c. nor to the Plaintifts pof#t difponnfalia, although he was
by both the Plaintiffs requefted at B. 1 Maii 44 Eliz. €&¢. And upon
New Affumpfit pleaded, it was found for the Plaintiffs: And in Arreft
of Judgment Yz/verton fhewed that the Confideration was not fuffi-
cient; for it is to pay prediflas 30 . and that upon Requeft; fo that
it appears that the Defendant was not to have any Benefit by it, for
it might be lent with one Hand, and immediately demanded; and
moreover it ought to be the fame 30/ iz Specie, tor {fo much is ima
plied in this Word prediffas. But tota Curia clearly contra; for when
the Intent of the Parties may ftand with the Law, it fhall be expounded
accordingly; and the Meaning of the Parties here was to have pre-
ditam Swmmam 30l. and not the fame Money in Specie, €3 eo magis
gutia (as Popbam faid) the Promife is grounded on an Accommoda-
tion, viz. a Loan, which implies an Ufe of the 30/ by the Defen-
dant. Then it being agreed between them, that the Defendant
fhould ufe the Money, it is impoflible for him to pay the fame Mo~
ney in Specie that he receiv’d.  But if a Man delivers to 7. S. a Bag
fealed with Money, and the Defendant promifes to redeliver it upon
Requeft, no Affiuipfit lies upon this; for the Defendant has not any
Benefit by it, for the Money being in a Bag f{ealed, 7. S. could not
have any Ufe or Imployment of the Money at all; {o there he has
only a Charge impofed by the Keeping, wide P. 44 Eliz. before, the
Cafe of Riches and Brigges, which 2¢/certon cited to be reverft, and
Gaudy and the Court faid it was erronecoufly reverft.  Quod Nota.

2 Frefhwater
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I

Frefhwater verfus Rols.

Enant in Tail covenanted to ftand feifed, in Confidera-

tion of a Marriage to be had by his Son with the
Daughter of 7. §. to the Ufe of himfclf and his Heirs till the
Marriage had, and afterwards tq the Ufe of himfelf for Life,
and afterwards to the Ufe of his Son and his Wife, the Daugh-
ter of 7. 8. and the Heirs of their Bodies, and fufter’d a fingle
Recovery to that Purpofe, and died without Iflue. Adjudg’d
that the Entry of him in Remainder dependant on the Eftate
Tail is congcable; for firft, in this Cafec there is no Confidera-
tion to raife the Ufe, for the Confideration is only the Mar-
riage of his Son with a Stranger; which, as to change the Pof-
fcflion, is not any Benefit to the Father, but heis in a Manner
a Stranger to this perfonal and peculiar Confideration: But if
the Confideration had been for the Eftablithing of the Land
in his Name and Blood, it had been good; for that mercly
concerns the Father. Secondly, the fingle Recovery, as ap-
pears 13 E. 4. binds only the Eftate in Pofleflion, and prefent,
and then coming in this Cafe after the Tranfmutation of the
Pofleffion by the Covenant, when he was not feifed in Tail,
does not bind the Remainder. But it was agreed by all the
Juftices, that notwithftanding fuch Covenant by Tenant in
Tail, altho’ as to himfelf it is an Alteration of the Eftate, yet
to all Strangers he remains Tenant in "Tail; for if he mar-
ries after fuch Covenant to ftand fuifed to the Ufe of himfelf
for Life, * his Wife fhall be endowed. And (by I/7/iams
Juftice) it has been adjudg’d, if Tenant in Tail bargains and
fells his Land to F. 8. by Indenture inrolled, and 7. 8. fells it
again to Tenant i Tail; be is Tenant in Tail as he was at
firft.  77de according to this Refolution in Sir Hugl t Chine-
leis’s Cafe, fo.52.a. § Blithman's Cale, H. 35 Eliz.

Wolfrefton.

PON a FLatitat awarded againft J/o//veffon, the Sheriff
returncd a Refcous tali dic; but in the Return of it

there was no Place mention’d where the Refeous was,  And
therefore adjudg’d void; for zon conflar whether the Aricft
and Refcous were within the County and Jurildiction of
the Sheriff, to whom the Procefs was direéted.  But in the
Cafe of onc /ixch, the Sheriff returned a Refcous upon
him at Pale in Comitatny Brck, which was the County
to which the Procefs was awarded; and Exception was ta-
Len, becaufe he did not fay, zzfra baliciin meanm; G wow
cHocatur; for if it is within the County, it cannot be o-
therwife taken, but to be wnthin And
1itho’

hiy Duliwick @

S——

Mo. 653.

1 Brownl.
193.
Trefpafs.
Covenant to
fland feifed.
Single Vou-
cher,
Change of
the Tenant’s
Eftate by
Covenant or
Recovery.
Confidera-
tion to raife
an Ufe.

* NWoy 46.

Dower,

1T Mo. 342.

2 Co. §1. 84
§ Cro. EL

-

279
1 And. 291

Relfrous.
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altho’ the Arreft was within a Liberty in the fame County, yet the
Refcous is illegal, becaufe the Arreft is good, and no Offence except

the Lord of the Liberty. Quod vide 11 H. 4. 2. 14 H. 6. Quare

TImpedit,
Wood werfis Harburne.
Debt. WOOD Serjeant at Armes recover’d on a,Bill of Debt againft
g“g"cad Sa- Harburney and had a Capias ad Satisfac’ to the Sheriff of Mid-
Mandate to dlefex s who made a Precept to the Bailiff of the Liberty of the

the Bailiff of Dutchy, viz. the Savoy, and the Mandate was, 24 Csp’ Harburne ad
the Duteby. yofpond” Wood, where in Fact it fhould be ad Satisfac’y and the Bai-
Eleftion o ;i yerurned the Precept ferv’d, and the Sheriff return’d to the
charge the . . : . X
Sheriffor Court, Cepi Corpus fecundum exigentiam brevis; and Telvertoz mov'd
the Party. for Serjeant Wood to have a new Capias ad Satz'sfac’ againft Harburne
for altho’ the Sheriff by his Return has charged him{elf to the Plain-
tiff, {fo that he may demand the Execution againft him, yet where
the Defendant was really never taken in Execution for the Debt, as
in this Cafe, but was only taken ad refpond’, there the Plaintiff is at
Vide Cro.  Liberty to take new Procefs againft the Defendant. Quod tota Curia

Car. 2400 oceffis.
Everard werfus Blach.

Refcous. BLacb took out a Latitat againft Everard in the Time of Queen E-

ﬁiélrcc;f Mid- lizabeth, which was ferv’d in the Time of this King, and Eve-
Latitat not 7@rd refcued himfelf, and this Refcous was returned by the Sheriff

abated by  of Effex, to whom, &¢c. And Bartlet mov’d the Court, that upon
the Demife the Matter this is no Refcous, becaufe the Latitat by the Death of

of the the Queen is abated and loft; fo the Arreft ill. But (per Curiam)
il;m;:n'(g contra, and that a Latitat is within the Statute * 1 E. 6. whichisnot
cap 7. loft by the Demife of the Queen; for it is no Original Writ, but is
7 Co. 30,2, in the Nature of an Execution grounded on a Record precedent ;

for every Latitat is founded on a Bill of Middlefex precedent, and
fuppofes that the Party cannot be taken by the Sheriff of Middlefex,
quia latitat € difenrvit in another County; {o the Latitar iffues on a
Suit or gueritur fuppofed to be depending.

Hargrave fue;f/m Rogers.

Cro. Jac. 45. HE Bail enter’d into a Recognifance for 4. thatupon 8 DaysWarn-
1 Brownl. §5. ing A. compareh. to any Acrion to be brought by B. for fucha Debz:

Debe.
Baile. 2 Necnon
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Necniciny that if A fhould be condemn’d in the Action, and fhould

not pay, that they would anfwer to B. the Condemnation. B. brought

an Action againft 4. in which 4. was condemn’d, and did not say;

wherefore B. brought Debt againft the Bail upon the Recognifanc:. Contiruitee..
and fhewed the Suit againft /4. and the Condemnation, and that Lic of Coniivem,
kad not f{atisfied it; but did not fhew that 4. had eight Days Warn- ¥#27%
ing to appear to the Action. And by Fenner and Velvertair he 1 ced

not fhew it; for the Condition of the Recognifance dcpend, upon

two Claufes ; ; the one the Appedrance upon elght Days Warning, the

other is the Satisfaclion by the Bail, if 4. does not pay the “Con-
demnation, comprehended in thefe Words (Necwoz) : And in. ths

Cafe the Action is brought upon the fecond Claufe, viz. the Default

of A. that he has not anfwer’d the Condemnation ; and therefore

’tis needlefs to meddle with that Part of the Condition, which goes

to the Appearance to the Aftion. But if the Action had been

brought on the firft Claufe, then B. ought to have fhewn in certain

the Warning to have been given by eight Days. But Popbam, Gau- Appearance
¢,y and Williams contra ; and that the Plaintiff ought of Neceffiry on Warning.
to fhew the Warning to have been by eight Days ; for firft it is not

a Condition to be performed betwcen the Parties, but between
Strangers ; for A. is a Stranger, and then the Bail are bound onl

to anfwer fuch Condemnation in fuch Aétion in which eight Days

Warning fhall be given, for that is the Ground of the Whole; and

there is no Reafon that /4. by his voluntary Appearance without fuch

eight Days Warning thould prejudice his Bail ; otherwife if the Con-

tion had been between 4. and B. for there if 4. had appear’d with-

out fuch Warning, it’s his own Folly, & wolenti non fit Injuria. And Volenti non
according to this Opinion the Plaintiff difcontinued his Suit, and the fit Injuria,
Defendant order’d to put in new Bail.  Quod nota.

St. George’s Cafe.

N O T A, the Pra&ice in the King’s Bench: That in all Actions Pen.Starutes,
brought againft any Perfon upon any penal Statute, the De- Informa-
fendant fhall pur in common Bail only, and not {pecial Bail ; and tc“’”s
ommon
this was one St. Gecsze’s Cafe of Airfolk, upon an Aclion brought Bail.
againft him on the Statute of 13 Fliz. of fraudulent Conveyances, Stat. 13 Eliz,

where the Rule firprz was fhewn by the Juftices. :

The fame Practice in rhe King’s Bench ; that an Executor or Ad- 1 Ven. 353,
miniftrator frall put in only common Ball becaufe they are to oe I Sid. 63,
vharged but wirh the Goods of another, ziz. of the Inteftare. 293,
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Plgot fue;f[vzs Pigot.

Cro. Jac. 44. ' Epievin 3 The Defendant avow’d, that Ellen Euderby was feifed

1 Brownl.
183,
Replevin.
1fue.
Traverfe.

What Iffue
fhall be a
Jeofail.
Statute of
Jeofails.

in Fee of three Acres in D. and took F. Pigot to Husband,
by whom fhe had 1ffue Zhomas ; Eler dy’d, the Husband in by the
Curtefy ; and Thomas, the Heir in Reverfion, granted the Rent of
100 5. out of the three Acres to the Avowant, and for fo much ar-
rear, £9¢. 'The Plaintiff in Bar faid, That before E/en had any
Thing, one Fifber was feifed in Fee, and gave it to Fobn Enderly in
Tail: Fobn had Iffue Ellen, &c. who after the Death of her Father
enter’d, and was feifed in Tail, and took Husband, #¢ fupra, and
had Iffue T homas, ut fupra, and dy’d ; and 7 homas being in Rever-
fion, in the Life of the Tenant by the Curtefy, granted, zz fupra,
abfque boc qttod Ellen Enderby was {eifed in Fee of the three Acres;
and upon that Iffue was join’d, and found for the Avowant ; and it
was fhewn in Arreft of Judgment, thar in Effe¢t there was no Iffue
join’d; for the Traverfe of the Seifin of Eder Enderby is idle, for no
Title to the Rent is derived from her; bur he ought to have tra-
verfed the Seifin of 7 homas the Grantor ; wherefore the Ifflue ought
to be of fuch a Nature, as might make an End of the Matter in
Doubt, which is not in this Cafe, no more than if the Tenant in a
Formedon weuld plead Nox culp’ : But (per Curiam) altho’ an apter
Iffue might be taken, and the Traver{e is not good, yet it is aided
by the Statute of Jeofails ; for the Eftate of Elen Enderby wasin a
Sort and by Circumftance material ; for if fhe was feifed in Tail,
and it defcended to Thomas the Grantor, then by his Death the
Rent is determined ; but if the Fee-fimple defcended to Thoias
from Ellen, then it enables the Eftate of Z/homas to be fuch, out of
which he might grant a {ufficient Charge ; and although it may te
imagined and intended that after the Fee defcended from E/en, that
T homas had changed it into an Eftate-tail ; yet (per Peploii) the
Court will not intend it now, becaufe the Parties are agreed to doubt
nothing, but whether Flen was {eifed in Fee or not when fhe dv’d;
and that Doubt is refolv’d by the Verdi® : As if the Defendant
will plead the Feoffment of 7. §. to 4. and B. and that 4. dv'd,
and B. furvived, and enfeoffed the Defendant, if the Plaintiff will
fay, that 7. S. did not enfeoff 4. and upon that they are at Iffue,
and it is found againft him, although it is no proper Iffue; vet it is
aided by the Statute, becaufe the Parties doubt nothinc but the
Manner of the Feoffment of 7. 8. whether it was made to 4 or not.
And of that Opinion were Poplrin, Feimery Yelperton, 13 cms.
Gaudy, contra.

(X The
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The Cafe of a Probibition.

H E Suggeftion in a Prohibition was, that the Plhintift from poey i

Time whereof, £9c. had paid for Tithes of Wool and Lambs in tvo
24d. and in Proof of his Suggeftion per Teffes, fpoke nothing of Thirg, fuls
Vool, but only that 2 4. had been paid for Tithes of Lambs; and " 9% ¥<f
thereupon Henden moved the Court to have a Confultation as well T e,
for the Lambs as for the Wool, becaufe the Surmife is of a joint Suggetiion e
Prefcription €5 modo decimandi for Wool and Lambs ; and now, no have Probi-
Proof being for the Wool, he has fail’d in the Whole: But (per %’""’% 226
Curicin) there is a Difference between a Suggeftion to have a Prohi- ror L3R
bition, and a Prefcription comprifed in it, and a Prefcription made
in Defence, or by Way of Plea in any original Aétion; for in the
latter Cafe of a joint Prefcription made for two Things, a Failure
in one deftroys the Whole; becaufe that is by Way of Title: But
otherwife here, becaufe this Prohibition is only to give Jurifdi¢tion- Cro. EL 736.
to the King’s Court; and therefore, altho’ the Plaintiff fuppofes
that the Court ought to hold Plea both of the Tithes of the Wool and
of the Lambs; and for the Wool it remains payable in Kind, and
{o to be determined in the Ecclefiaftical Court; yet for the Lambs,
in which the Modus decimandi is prov’d, the Court fhall retain Jurif-
dition ; for now upon the Proof it fhall be taken, that the Prefcrip-
tion, which makes the Plea temporal, was only for the Lambs.
Quod nota. Per Fenner, Yelverton and Williams, the others being
abfent.

Molineux werfus Rig

o
bGS.
MOZifffltx as Adminiftrator of one Mering, extended a Statute on

. ) 5 Cro. Jac. 12,
' the Land of one Rigges, and before his Acceptance pray’d geacyre.fia-
that the Land might be deliver’d to the Extendors ; wherefore Pro- ple.
cefs iffued accordingly ; and before the Return of the Writ, 2elver- VEVhel‘c the
son mov'd the Court, that the Extendors could not have the Land ; Extendors

. . . . .- cannot re-

becaufe fince the Extent Rigges is dead, his Heir within Age, and g (he
in Ward to the King ; {o the King now in Pofleffion, and the Land Land.
in another Plight than it was at the Time of the Extent; but non ngs"}'&?’ie
allocatur per Curiam : And (by Popbam) the Extendors ought to {ue %‘f:fio‘
o be relieved in the Court of Wards.  Quod ncta. T

Fifh werfus Richardfon.

HE Cafe was fuch ; Fifl had a Dcbt owing to him by the Teftator cro, 1:c, 4-,
Riclherdfon on a fimple Contract ; and came ro the Defendant and Aflunpor,
told
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told him of it; who faid, that if the Plaintiff would forbear Suit
againft him for 2 Zime, he promifed to pay him; itisa good Pro-
mife ih Law ; for although the Defendant might wage his Law in
an A&ion brought againft him by the Law, becaufe it is of an-
other’s Contra& ; yet in Law fuch Debt on Simple Contract re-
mains a Debt, and is not abfolv’d by the Teftator’s Death: And
according to the Book 10 Hen. 6. an Action of Debt lies againft the
Executor for it ; and if he pleads to it, and doth not demur upon
the Declaration, Judgment fhall be given againft him ; and the
Court ex Officio will not abate it without the Challenge of the Par-
ty ; but if the Heir promifes on Forbearance of Suit to pay fuch
Debt, yet no Affumpfit lies againft him ; for there is no Confidera-
tion, becaufe the Heir is liable to no Debt without Specialty.

Pikard werfiss Cottels.

[ HE Plaintiff fhew’d that he was poffeffled of an Houfe in
London, in which Sebaftian Underbolfter had a Chamber ; that
Sebaftian was indebted to the Plaintiff in One hundred Pounds, and
dy’d poffefled of the Chamber, and of fundry Writings and Sums
of Money ibid’ remaner’ ; and that the Plaintiff after his Death,
for the Recovery of his Debt, attached the Goods, €c. being in
the Chamber, in the King’s Court, before the Mayor, €. in the
Plaintiff’s Hands for his Debt, according to the Cuftom of the
City ; and that the Defendant, in Confideration the Plaintiff at his
Requeft would permit the Defendant to enter into the Chamber,
and take and carty away the Goods attached, wecnon omnia Scripta
obligat’ there being, promifed the fame Day to pay the Plaintiff
his One hundred Pounds: And upon Now affumpfit pleaded, and
foutid for the Plaintiff, it was moved in Arreft of Judgment, that
the Promife was upon no Confideration ; for, for any Thing that ap-
pears, the Debt was but upon Simple Contraét, with which the Defen-
dant is not chargeable ; for he is a meer Stranger, and no Execu-
tor or Adminiftrator, for any Thing that appears: Alfo Part of the
Confideration being the Difcharge of the Attachment, the Plaintiff
ought to have thewn that an Action of Debt was depending at that
Time ; for there ought to be fome Perfon againft whom an Aétion
of Debt fhould be brought ; otherwife there could be no Attach-
ment : To which it was anfwer'd, that the Shewing of the At.
tachment was but the Conveyance, and not the Subftance of the
Action ; and moreover the Confideration is not that the Plaintff
fhall difcharge or releafe the Attachment, but only that he fhall
permit the Defendant to enter into the Chamber, and rake and
carry away the Goods attached ; and alfo there being two Confidera-
tions exprefled, the one the Carrying away of the Geods artached,
1 the
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he other the Carrying away of certain Writings Obligatory,
which were not attached, altho' the firlt Part of the Confidera-
tion fhould be void ; yet the other would be fuficient to main-
tvn the Adtion; and Judgmoent accordingly pro Que” P
2 Taeo Vileerzon and Scrpeant Taufield of Ceunfil with the

Plamnd.
King werfus Andrews.

’ HT Cafe: That after the Parties were at Iffuc in Tref

pafs, and an Habeas Corpora awarded againft the Jury,
the Common Pleas where the Adtion depended, awaided a
Supei fedeas quia improvide, (9. which was deliverd to
the Sheriff, who notwithftanding rerarn'd the Jury before the
Juttices of Aiife, who proceeded ; and it was found for the
Plaintiff : And 2%/cziron afligned the Matter aforefaid for Er-
vor ; and the Defendant pleaded, 722 #ullo eft erratum : And it
was adjudged Error;_for the Error afiign’d is a Matter in Falt
depending on a Matter of Record; and then the Defendant by
pleading 7z zullo eft erratum has confefled it, o7z, that fuch
Superfedeas was awarded and delivered to the Sheriff before
the Trial : Whence it follows, that after the Superfedeas deli-
ver'd, the Sheriff's Hands were clofed, that he could not pro-
cecd to diftrain the Jury, nor to return the Writ before the
Juftices of Afhfe. Fide 5 Eliz. Dyer 222, 223, a Superfedeas
dire¢red to the Sheriff upon an Exigent, and the Coroners pro-
claimed him outlawed when the Sheriff had the Superfedeas ;
and it feemis to be Error if the Proclamation ¢ guinto exatius

~

be after the Superfedoas deliver'd.

)
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St John Harpur werfus Beamont.

drow e forth to fec a (Golding, and then 'homas Beamont

did throw Iis Dacoer at me twice, and thrufl we thronsh

e Breeches twice wtir bis Reapier to Fbace killed me 5 o)
this was done by the In#ization ot Sir John Harpur, and I caz
proce if. And vpon Damages given to 1oo/. and in Arrcft
of Judgment, Popham Clricf” Fuflice, and 2ilecrton were of
Opinion that the Words would not maintain an /.¢rion ;
for when the Words fpoken by the Defendant contain hiatter
of Faée, and Matter of Intention; as the Matter of Fact
was, Vhomuas Beamont throwe bis Dazzer ot we vecice, and
thin/tige tlicsh the Brecekos twice, the Matter of Intention
' ‘sl Wils,

E Jlay at Siv . Harpur's Hozfe, and John Harpur Ly Son

Cro. Jac. 43,
Error.
Error in
Fali. In pul-
lo cft errar.
Supcricdeas
difcharges
rhe Jury.
To proceed
afrer is Er.
ror.

1 And. 33,
Mo.

-t
LV

Cro. Jac. 56,
A&ion for
W\ ords.

, e
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Cro. Eliz.
308, 349.
Cro. Car.
277,

Error.
Infant by
Guardian.
Where In-
fancy fhall

was, what the Defendant colleéted from this Fa&, ciz. t/ar it
wos done to have killed him ; and then concluded, all this
was done by the Infligation of Sir John Harpur; they fhall be
taken in the milder Senfe, id eft, that that was done, was
done by the Inflization, &c. and that was only the Flinging of
the Dagger, and the Running him thro the Breeches, which
is no Slander, but an Imputation of a Trefpafs; and fhall not
be taken to refer to that which was but in the Intention of
the Speaker, ziz. That it was done to kill him: As if one
thould fay, J.S. lay iz Wait for me, and his Intention was
to kill me, and he did it by the Procurement of J.D. Thefe
are not Words of Slander to 7. 9D. for they extend only to
Jaying in Wait ; for that is the Fact, and the Intention of the
Laying in Wait is a By-thing meant to be coupled with the
other. But Guawudy, Fenner and IWilliams, contra - For the
Words fhall not be.taken dioidedly, but altogether as they
were {poken, and fo import Slander ; as if he had fzid, S
John Harpur procured 'Thomas Beamont ro caft bis Ooeeor at
we, to kill me; and then there is no Queftion but the Wo.ds
are actionable. Quod fuit conceflum ab omnibus; and Judg-
ment enter’d accordingly againft the Defendant.

King werfiss Gofper and Shire.
’ E ‘HE Defendants in Replevin, againft whom Judgment

was given, affign for Error, that where there were two
Avowants: One of them was within Age, fo he ought to
have appear’d by Guardian, and not by Attorney ; but in the

not be Ersor i ffionment of the Error, it is not concluded to the Country
for Want of o ’

4 good AT
fignment,
Errorin
Fall tricd,

; gmﬁ@/
mm%//’/b -

; 2‘ 5,Co. 306.

viz. Ft hoc paratus eft verificare, ¢bc. and the Defendant in
Errcr pleaded i nullo eft ervatum. Et per totai Cui” (Pop-
bam being abfent) the Judgment fhall be affirm’d; for when
a Mgn afigns Error in Fa&, he ought to put it to the Coun-
11'}r’,%'f'<;1~ the Jurors only fhall be Triers of it; and not the
Judges; and then in this Cafe by not*concluding to the Ceun-
try, it is an Error not triable by the Court, but in its proner
Nature by the Country ; fo it cannot be adjudged ; wherciore
it is tantamount, as if no Error at all had been afligned; for
the Deltindant by pleading iz nallo eff ervatime, has not con-
felicd it to be Error, but has only put himfelf upon the Judg-
ment of the Court; and the Court in this Cafe cannot be
Triers of it Qued nota bise.
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Palmer werfus Welder.

Djudged zna zoce that the Vaine belonzgs to the Lova Do lav oo
il Tender . f " nu e {L:* the Intwt 5Co. 120 b
without ender; 10r it Ay nagpein Toat e Nt geg g0 p,
A A may be cloigi'd, or he may waver pryond S:ain his Valve of
Father’s Life-time, that the Lord cannot come to tender; and [Jarrieee
. Tender.
the Statute which fays, de mero Fure, thews, that the Value
is not any Thing given by Law fpecial, but by the Commeon
Law and Rule of Reafon, in Recompence of the Lofs of the
Servicrs, which the Lord fuftains by the Nonage; and alfo in
this Action the Tender is-not traverfable. Yrod nota.

Barnes wrfm Worlich.

N an. Andita Quercla brought by the Plaintiff; Maffey and Cro. Jac. 67.

others being  his Bail manuccperunt bhabere the Plaintiff in ﬁ?ﬁ‘ﬁcﬁlz

Chancery fuch a Day ad flandum Furi iz bac parte; and cap.ro.

that the Plaintift profequeretur cum effectu, viz. quilibet eorum 7 ecog™

fub pana 200/, to the Ufe of the King, and 200/, to the Ufe Coire facias,

of the Defendant, according to the Statute 11 Hes. 6. ¢cap. 10, Condition.

quas conc fferant & quilibet cornm conceffit de tervis, e ac- Jedvm Jo-

cording to the Statute Jewari, Si prafar’ the Pliintitt b fore

the Kinz in Chancery on {uch a Duy iz forma predi7a won

habuerint; ac fi idem the Plaintiff his Writ ageinft the De-

fendant iz foriza praedifia non profequitur cuie ¢4 and

the Plea was profecuted to Iffue, and Judgment, guod Qyer’

nil caperet per bruce [wian, Ge. preditius tamen the Plamntift

after the Judgment Jucuofgrze has not fatisficd the Defendant

the 200/, nor render'd himfelf to Prifon till he {hall fatisfy

the Dbt juxta Furis dn bac parte Exigentian:, & fic iderz

the Plaintift 72072 flezit Furi in bac parre, whereby the Bail

have forfeited their Recognifence ; and thereupon the Defen-

dant demanded Exccwion againft them : And upon this Scire

faciar brought cgainft the Bail, they demur’d, fuppofing that

no {ufficicnt Breach of the Recognifance is afligned; for (per

Godficy) where the Condition is Parcel of the Recognifance,

there he who fues Execntion thereon, ought to fhew the

Court that the Condition is not perform’d ; which was not

in this Cuft; for the Recognitanee ftands upon two Conditions,

1. If the Bail have the Pliintdy in Chancery fuch o Dav, e

2. If the Plaintiff profecutes czvw ¢ffeitu s and the frlt of thele
{onaitions
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Conditions is not thewn to be broken, z7z. that the Plaintiff
did not appear at the Day, ¢&c. in Chancery; but the Breach
is aflign’d in a Point out of the Condition, 27z. that the Plain-
tift has not paid the 200/, ¢5c. but per Popbam & totam Cu-
viam adjudged contra ; for the Words in the Beginning of the
Recognifance, viz. [Standum Furi] import the Whole, and
include all that is to be done, ziz. as well in the Courfe of
the Profecution, as in the Effc& of the Suit, z7z. Evecution;
for to profecute cam effectn, is to follow the Suit, till Judg-
ment, and that is but Part of the Plaintitf’s ffoudin: 1o the
Law ; but Finis Furis in this Cafe is to pay the Condemna-
tion; and therefore thefe Words in the End of the Recog :i-
fance, 8¢ idem the Plaintiff his Writ, ¢5¢. do not make any
new Condition, but only in fome. Sort expound in Part thefe
Words, Standum Furi: As appears by thefe Words (iz forma
preditia) twice inferted, which Words refer to Srun. . Fu-
ri ; for that is the Form mentioned before.

Brigges werfus Tompfon.

IN this Term, between the King and one Tompfon, in n
Information upon the Statute 21 H. 8. for taking to Farm
Land by fpiritual Men ; the Award of the Zezire facias to
try the Iffue was made returnable ubicang; ¢5c. but the Writ
of Venire facias was made returnable coram nobis, omitting
thefe Words ubicunque, ¢ge. fo that it did not anfwer the A-
ward on the Roll; and the King’s Bench is removable, fo
that coram nokis is altogether incertain, and out of Courfe ;
and Judgment was ftaid on this Point.

Fair;hild verfus Gaire.

Refpafs for Tithes of the Church of B. on the Verdi&

the Cafe appear’d to be, that the Defendant was col-

lated to this Church, bcing a Donative, by 4. and 2. the Pa-
trons; and that this Church is cxempt from the Jurifdiction
of every Ordinary. 'The Defendant refigned to 4. and to C.
who is a Stranger, ¢ quibufCunque aliis perfonis, who have In-
terelt, Ecclefiam fuam de B. cum omnibus Furibus, ¢rc. both
the Patrons pafled their Eftates to D). who collated and invefted
the Plaintift in the Church; whereby ke feifed the Tithes in
Queftion, and the Defendant took them; and concluded, §i con-
Jtat Curie, that the Refignation is good, then pro Querente, o-
therwife pro Defend'. Et per totam Curiam, Judgment pro Que-
rentes for the Refignation is good, both in Refpett of the Thing
which is refigned, and of the Perfonsto whom; for this Donative

4 being
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baing exempt from Ordinary’s Jurifdition, the Refignation
cannot o mto his Hands; and the Incumbent fhall not be
compelicd to keep the Church nolens volens, if the Patron will
accept it; and therefore there being no Perfon to whom the
Refignation can be made, but into the Hands of the Patron, it
is geod; and altho’ the Refignation is to one Patron and a
Stranger, yet it is good to both the Patrons, and void as to
the Stranger; and the rather by Reafon of the Words fubfe-
quent (quibufcung; aliis perforis); which Words include all that
have any Manner of Intereft. Then when it is found, that 9.
who collated the Plaintiff, had the Eftate of both the Patrons,
altho’ no Agreement is found of the Patrons to the Reiigna-
tion, it is not material; for this Finding of the Grant ovor to
D. implies as much in a Verdict; then this invefting of the
Plaintiff in the Church by D. is good to give him Power to take
the Profits by Reafon of the firflt Poffeflion ; and altho’ the De-
fendant refign’d only the Church, yet that goes to all that be-
longs to the Church, and that the Defendant had as Re¢or
there ; and therefore 6 E. §.----is, that if the Patroa grants Fe-
clefiam, it pafles the Advowfon. (But zota, Herie there faid
that was in ancient Time, ergo 'tis not {o at this Day; to which

the Court feem’d to agree:) Et per Curian, (o) the Religna- ¢ay500 -,

tion is the fole Point which the Court is to determine in this
Cafe, for of that alone the Jury doubted; and that is only re-
fer'd to the Court. But per Popham Ch. Fujl. if the Patron
of fuch Donative will not collate, there is no Remedy to com-
pel him ; but it is left to his Confcience, and he may in Time

An A& done
to him who

has Interett,
and a Stran-

SET

Agreemer:
implied in a
Verdiét,

9 Co. 51. b,
Firft Toffei
fion.

Special Ver-
d:&.
L Inft 17. b,

Cro.Car, 2
Cro. El. 225,
Mo.2gy,20%.
Jure’s
Doubt.
NoRcmedy.

[P FRNE I
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of Vacation () take all the Profits, and fuc for the Tithes in ) vide

the fpiritual Court: For this Donative grew at firft by Confent
of all Perfons who had any Manner of Iatercft, ziz. the Ordi-
nary and Parithioners. But Gaudy, Fenner, Velverton and /-
lianms contra, and that the Ordinary might compel him to col-
late fome Clerk ; for Relioria is only exempted from the Ju-
rifdiction of the Ordinary, and not the Patron; and it goes
only to Charges to be taxed upon the Church for the Ordina-
ry’s Attendance in Viftitions, and fuch like: And per Pop-
Ja, altho the Churcn in the Execution of the Charge be
fpiritual, yet the Patron may collate o meer Layman, as well
as the King may make o temporal Man a Dean, gusd Sepe
accidit © But all the etacr Juathices cozria, in Caic of the Per-
fon which i« merely fpirituat; but as to the Deanery they
oranted that ; for that Funcaon is temporal: And yet [filliams
}'7/ﬂice faid, that Layv-mcn, who have Deaneries, ought to
bave and alwavs have had Difpentations from the Arch-
hithop: And i the Incrnmbent, w this Cafe of the Dona-
tive, prenches Herefy, or ¢ by the Atromaey General and

R Popham,

Firz. aid de
oy 103.
Tithes.
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Cro. Jac. 635.
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Indiftment.
Forgery.

9 Co. 70. b,
7E. @

Popham, the Ordinary may correét him ;5 for Reffor is not ex-
empt from the Jurifdiction, but Relforia only : But per Gaun-
dv, Fenner, Yelverton and [Viliiams, the Ordinary cannot med-
dle with him, for the Perfon is privileged in Refpect of the
Place ; but the Patron may by Commiflion in its Nature exa-
mine the Matter, and ouft and deprive him upon Caufe ;
Ouod nota: And fic accidir in the Cafe of one Covert, as Gau-
dy and Williams {aid, where the Bithop of WJinchefler was Do~
nator of fuch Donative, Z7%de 13 E. 4.

Sir George Moore verfus Fofter.

IR George Moore (with others) being a Commiflioner to
examine Witnefles on a Suit in Chancery between A. and

B. A. one of the Parties (pofito the Defendant) faid to him,
that he was a corrupt Man, and that B. had fer biis on Horfe-
back with Bribes to fupprels Fuftice, Truth and FEquity; and
upon thefe Words, Sir George brought an Aéion; and this
Matter appear’d in the Declaration, and it was found for the
Plaintiff : And (by Fenzer and Williams) Judgment ought not
to be for the Plamtiff; for the being a Commifiioner by the
mutual Affent and Elecion of the Parties, is not in any judi-
cial Courfe, but only arbitrary whether he will be or not;
and alfo by the Common Law of the Land, the hlifufage and
Mifcarrying of a Commiflioner of the Bufinefs is not punifh-
able; for he is not fworn to do any Thing, but it is only vo-
luntary ; alfo it does not appear that the Commiffion was
return’d ; and fo all former Proccedings fruftrate ; and altho’
the Mifdenicanour of the Commiflioner may be punifhed in
the Star-Chamber, yet that is but diferetionary, and not de
rigore Furis. But Popham Chief Fuftice, Gandy and Yelver-
toz contra ftrenvoufly ; for the Commiflion in this Cafe to the
Commiffioners iflues under the Great Seal, and is a fpecial
Truft and Confidence which the Court and the King (as appears
by the Stile of the Commiffion) repofe in the Commiffioners ;
and to fallify this Truft is a grcat Offence ; and for Bribery to
fupprefs Truth, is a heavy Slander.  And if 7. and F. are Ar-
bitrators between 4.and B. and . fays to F. that he has taken
fuch Bribes of B. that he is fallens from hearing any Thing oz
bis Side, it is a Slander punifhable; for by the Common Law
fuch Corruption in Matters of Reference moy be punifhed by
Indi¢tment ; end fo may Forgery be punithed at the Com-
mon Law ; otherwife the Law would be dctediive, to fuffer {fuch
Offence without Punithment: And altho' the Commifioner is
not fworn, nor the Commiifion return’d, yet that does not
2 cxtenuate
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extenuate the Slander; but the Defeadant’s L\Iahce appears
the fame. And Judgment was given accordingl

Sir Richard Champernon werfus Hill.

N an Aéion on the Statute of 2 E. 6. for ot femm forth
of Tithes; the Plaintiff fhew'd that the Rector of Medluy
had two Parts of the Tithes in three Parts to be divided, and
that the Vicar of the fame Place had the third Part of the
'Tithes; and laid it to be by Prefcription as to the Manner of
the Receipt of the Tithes by the P.ufon and the Vicar, from
"Time whercof: He further fhew'd, that the Parfon and Vicar
had by feveral Leafes demifed the Tithes to him ; and fo he
being Proprietarins of the Tithes, the Defendant fowed fo
many Acres within the Parith, o/z. [/hcat, Rye, Ge. and car-
ried them away without fettmg forth decinam parten decl
marum prediciarim to his Damage, ¢re. And upon N7 Z avbet
pleaded, it was found for the Plamtl{‘f and in Arreft of Judg-
ment it was fhewn, that the Plaintiff hias in this Writ com-
prifed feveral Adtions upon the Statute; and this appears by
his own Shewing ; for h; does not clalm the 'T'ithes under one
"Title, but under tl*e -veral Titles, of the Parfon, iz, of the
two Parts, and of the Vzb ar, viz, of the third Part; and no
more than the Parfon and Vicar can join in this Writ, by Rea-
fon their Titles arc divided; no more can the Plaintiff, who
claims {everally under thera, And it feems, that the Parfen
cannot have this A&ien againft feveral Tenants for not fertins
Sforth their feveral Tithes, tho' all the Tithes belong o hin,
becaufe he cannot comprehend two Actions in one; zpm,l Fon-
ser coweedit 5 but all the other Juftices coutra s for altho’ the
Vicar and the Parfon in this Cafe cannot join, becaufe thev
claim the Tithes feverally by divided Rights, yet when both
their Titles are conjoined in ene Perfon, as they are here in the
Plaintiff, then the Matter of the Tithe is likewife con; inincd in
one ; and it is fufficient to thew gener: 1H., that the PlamtxiT is
Formeariios ov P ‘;m( arims of the Tuh o8y without faying Ly
what Title; sor this is but a p\.rnn]‘ll Adion founded mice l!"
upon the Concempt agrindt the Statute, in not fertizng foith
the Tithes: and alfo he doth not dem wd any Tithes Lx this
Action, fo that the T'itle cannot come in Debate; but the Do-
fcm‘(nt is om) to excuic himfelf of the Contempt: Yet it
was wgreed by ally that the Pl theuld recover the Tithes
i Domages, and theuld not dem nd them again by any Swuit

atrev his Recovery m this Action. Lo cta,

T
PR J!

2 & 3 L 6.
Cro. Jac. 65,

1 Brownl. S6.
Me. 914,
Noy 3.

I 'Tithes de-

manded on
feveral Ti-
tles in one
A&ion.

Joinder iz
Aftion.

Poft. 1273,

Dawaz.s,



64 Paich. 3 Jac. B.R.

Dottor Nevil «verfus Bates.

Cro. Jac. 64 Fter Iflue between the Parties, the Fenire facias, upon

X;fcfgzi-cm which the T'rial was, was made returnable guind Hill’,

of the Venire and bore Tefte 12 Feb. which is the laft Day of Hillary Term;

facias, and yet (per Curiam) it fhall be amended in the Date of the

Tefte, viz. to iflue forth before the Return of it, and that in

Favour of Trials; for it is but the Default of the Clerk.

And a Precedent was fhewn where the Fenire facias bore

Tefte 24 Feb. which is out of Term rcturnable in the Term-

" Time; and it was amended. And alfo in the Cafe in Que-

ftion the Difly’ Furar’ likewife bore Teffe 12 Feb. which is

the fame Day of the Teffe of the Penire facias; and this

Difty’ in its Nature iflues after the Penire facias return’d 5 and

amended alfo in that Point, for it is but a Mifprifion of the

() Pott. 69. Clerk: But in the fame Cafe this Term, between (a) Lee

Cro. Jac. 18- Plaintiff againft Lacoz for a Trefpafs in Cons’ Salop : After If-

fue between the Parties, and a Penire facias awarded on the

Roll, (which Award is always general) the Writ of Feuire

Sacias was made (Picecomiti) omitting (Salop) for a Space was

in the Writ for it; but yet it was really exccuted by the She-

rift of Salop; and it was alledged in Arreft of Judgment,

that the Penire facias was vicious for that Reafon: But by

Statute of Gandy, it Thall be amended ; and per Fenzner and Williams, it

Jeofails. g a5 no Writ, becaufe it is not direCted to any Officer, and then
Salk- 454t is aided by the Statute of Jeofails,

Sir John Hollis werfus Brifcoe.

Cro. e 58. - £ keeps Thieves and Traytors to do Mifchief, and gives
them nothing for their Labony but blue Lizeries: And by
Pophamm, the Words are actionable ; for the Words (do Mif-
chief ) fhall be intended iz that Kind, and according to the
Qualities of the Perfons [poken of before, viz. to do Theft and
Treafor s as if he had faid, J.S. keeps a perjured Fellow in bis
Houfe for bis Purpofe, to ferve bis Turn withal; it fhall be
intended, to ferve bis Turn in Perjury. But tota Civia con-
‘t+a in botn Cafes ; for a Man may keep Thieves and Traytors,
and not know them to be of fuch Condition; and likewife he
may keep thene to do Hurt and Mifchief, and yet not in Theft
or T'reafon; as zo break down his Neighbour's Hedge, to chafe
bis Cattle, &c. and Judgment was enter'd, Nil capiar per
billame. (This Cafe was adjudged in Term. Hill. » Fac.)

' 2 Birket
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Birket wrfm M anning.

EBT by F. Rirket againft William Mannins, as Ad-

miniftrator of 7. 8. The Defendant pleaded Plevie ad-
siniftracit: 'The Plaintiff replied, that he ougiit not to be
barred by any Thing fuid Per predilum Williclmum; for he
faid Predittus J. habet, ¢ die Impetrationis, ¢rc. habuit, di-
verfa bona, (e, ¢ boc petit, ¢ And it was moved in Ar-
reft of Judgment, that there was not any Iffue joined; for the
Plaintiff ought to have replied, that the Defendant had Affets,
and he fays that he himfeif has Aflets, which is not the Maut-
ter in Queftion; but (per Curiam) it fhall be amended, for
it is but the Dcfault of the Clerk: As 9 Eliz. Dy. where it
is {aid, & Preditf Defendens fimiliter, where it fhould be
Preditt’ Querens funiliter; and that has been often amended.

Trin. 3 Jac. B.R.
Middleton werfus Chefeman. * Rot. 723.

N an Action of Covenant to deliver Iron, the Defendant
E pleaded two Pleas iffuable, viz. a Delivery of the Iron
-& according to the Covenant, and by his third Plea he
pleaded a Concord; upon which the Plaintiff demurr’d gene-
rally, Et dicit quod placitum preditt minus (uffc’, Ge. And
{per Curiam) it is a Difcontinuance of the whole Matter;
tor this Word (Placitum) is incertain to which of the threc
Pleas it fhall be referr'd, fo that as to two Pleas pleaded, the
Defendant remains unanfwerd: Alfo if it fhould be taken that
this Word (Placitum) goes to the lalt Plea only, becaufe the
Plcading of the Concord is the Matter only doubtful in Law,
the other two Pleas being only iffuable, upon which it fhall
rot be prefumed that the Plaintiff would tender a Demurrer,
then the Plaintiff not dcfeending to Iffuc upon the other two
Plecas, nothing is donc as to them, fo the Rucord is imperfeét,
and by Confequence a Difcontinuance of the whole Matter,
Der totam Curiai.

& 3
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Sir Edward Winter.

IR Edward Winter, and feveral others werc indiGed for

ere¢ting a Wear upon the River J//ye, whereby the Paflage
of the Subjeéts with Boats, ¢5¢. was ftopped and hinder'd; and
it was laid to be in the Time Eliz. 4nno 43. and for the Con-
tinuance of it ad Nocumentum of the Subje@s of the King
that now is; and fo the Jurors conclude, that the faid Wear
was erected and continued coztra Pacem Regis nunc, ¢re. and
the IndiGment adjudg’d void, becaufe ’tis not as well * coztra
Pacens nuper Regine, as contra Pacem Regis mmnc; for the
Commencement of the Tort was in the Time of the Queen,
and that was an Offence to the Crown at that Time; for al-
though the Parties might be indi¢ted for the Continuance of
this ‘Tort only, without alledging 77 fatlo, or exprefly, when
the Tott commenced, yet the Scope of this Indi¢tment is not
to make the Offences feveral, as they are iz fe; becaufe al-
though the Jurers have concluded upon both, yet they have
found the Peace of this King only to be broke. But, by
Popham Chief Fuftice, if the Conclufion of the Jury had becn
upon the Continuance of the Tort only, then it thould be ta-
ken in Law to be an Indi¢tment to that Purpofe only, and the
other Matter of the Finding of the Eretion of the faid Wear
to be but an Information Quomodo Res gefta fuit: Or if the
Jurors had found, that whereas Siv Edward Winter, (5c. had
in the Time of the Queen eretted, ¢5¢. they continued it in
the Time of this King, contra Pacem Regis nuic, it had been
good; becaufe the exprefs Matter found was only the Con-
tinuance of the 'Tort, and the other but a Recital or Inrro-
duéion to the Matter founde Quod Curia conceffit. Yelverton
was for Sir Edward.

The Cafe of an Hoftler.

IN an A&ion on the Cafc on Affumpfit, the Plaintiff de-
clared, and fhewed himfelf to be an Hoftler, and that the
Defendant brought his Horfe to him, and agreed to give 6 4.
Livery for Day and Night; and becaufc the Horfe had been
there for fo many Days and Nights, as amounted to 20/ the
Plaintiff brought the Action, and declared, Licer fzpiss Fequi-

fitus, without alledging a Requeft 7z foffo: And it was ad-

judged good ; for 1 where the Ground of the Adion is for a
Debt, in which Cafe the Law implies the Promife, there the Re-
uefl is not iffuable, nor Parcel of the Confideration: Otherwife
where the Aétion is founded upon a mere collateral Matter, and
not upon a Duty, for there the Requeft isiffuable, and ought te
4 be
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be exprefly alledged; and altho’ the Agrcement was for 64.
Day and Nizht, and the Plaintiff has joined fo many Days
and Nights as amount to 20/, and demanded a Recompence

upon the Promife accordingly, yet it is good ; for the Plaintiff Sm“’ifc in-

fhall not be compelled to bring his Action for every 64. but
the Promife is intire in it {elf] ©/z. to pay all that the Horfe
fthall take fecrndum Ratam 6d. Day and Night. And it is not
to be compard to a * fingle Bond, on which the A&ion does
- pot lie till all the Days are incurr'd; for there the Writing is
Simple in the Whole: And in this Cafe it was faid by Popham
Chief Fuftice, that if a Man brings his Horfe to an Inn, and
leaves him there in the Stable without any {pecial Agreement
what to pay, there the Innholder is not bound to deliver the
Horfe, till the Party and Owner has defrayed his Charge for
the Hotfe; 1 but he may jufltify the Detainer of the Horfe for
his Food and Kecping: And after the Horfe has eat as much
as he is worth, the Innholder, upon a reafonable Praifement,
may fell him, and it is a good Sale in L.aw. But in the Cafe
fupra, although the Horfe had cat out his double Price, the
Innholder could not fell him; for he has relied upon the Pro-
mife to pay 6d. Day and Night, and he muft reft upon that.
So if a 1t Tailor has my Apparel to make, and he makes it
accordingly. he is not obliged to deliver it till he is paid for
the Making of it; but although in that Cafc he may detain
till he is paid; yet for Default of Payment he cannot fell it,
as in the other Cafe he may fell the Horfe ; the Reafon is, be-
caufe the Keeping of the Horfe is a Charge, becaufc he eats;
but the Keeping of the Apparel is not any Charge.  Qunod tota
Curia conce[fits

Broome werfus Wooton.

N Trover of certain Goods in Particular; the Defendant
pleaded that the Plaintiff had brought the like A&ion a-
gainft 7. S. for the fame Goods before this Action brought,
in which Suit he fo far profegnutus eft againft 7. 8. that he
had Judgment and Execution againft 7. §. and averr’d that
the Goods contain’d in both A&ions were the fame Goods:
Upon which the Plaintiff demurr'd; and it was adjudgd a-
gainft the Plaintif. And a Difference was taken by the
whole Court, where the Demand and Rccovery is of a
Thing certain, and where of a 'Thing incertain: As where
two are bound in 100/ to 7. 8 jointly and feverally,
there § Recovery and Exccution againft one is no Bar a-
gainft the other; for Exccution is not any Satisfaétion of
the 1oo/. demanded; according to the Books, 4 H. 7. 22.
I, 4.
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E. 4 and Br. Cafes. But where a Trefpafs is committed by
two, which refts only in Damages, and the Plaintiff recovers
againft one; and has Exccution, there it is a good Bar againft
the other. Jwano it was agreed, that the very Judgment is a
fufhicient Bar; for Tranfit in Rem judicatam, and the Thing
incertain is now by the Judgmient made certain, and {o alter'd
and changed into another Nature than it was at firft; and there-
fore he cannot refort to demand the Incertainty again; for the
fir(t Judgment fhall be a Bar to it. "The Law is the fame of a
Battery committed by feveral, and a Recovery againft oney in
an Action afterwards againft the other for the fame Battery, the
fitft Recovery is a Bar; as it was this very Term agreed be-
tween Hickuan Plaintiff, and Sir Fobn Poyns and his Servants
tor the Battery of Hickman.

. Chanel werfis Robotham.
¥ N Trefpafs, Qnare bona ¢& Catalla fua cepit, viz. unum Scrip-

tum obligatoriume, i quo continetwr, cuc’ . S. temetnr to
the Plaintiff in 1oo/. and declares of frveral other ©rods in
Special, and among others, De urna Hama, Anglice, o Crow of
Ironz; and upon Noz Culp' pleaded, it was found for the Plain-
tiff, and Damages aflefs’d: But adjudged, Nil capiat per Bil-
lam ; for by Fenner, Velverton and Willian:s, when a Man ex-
prefles in Latiz a Thing to be taken by Wrong, and englithes
it; if the Latiz Word has no fuch Signification as is englithed,
it is not good; and in this Cafe Hama is not Latin for a Crow
of Iron, but for an Engine with which a Houfe on Fire is

pulled down 5 but if he declares on a Latiz Word, which has

no perfect Signification, nor fo elegant as it might be; yet upon
his Englifhing of it whereby the Plaintiff’s Meaning appears to
the Court, the Plaintiff fhall recover, and the Jury fhall be in-
tended to give Damages according to the Declaration in I,g-
tinn, not having Refpeét to the Englithing; but when there is
a proper Latiz Word to exprefs the Thing taken, there if the
Plaintiff declares by another Word, it is not good. But that
was taken by Popham and Gandy to be too nice, and to tend
to the Subverfion of feveral former Judgments. But per toram
Curiame the A&ion does not lie; becaufe he declares of divers
Goods and Chattels; and amongft others, he declares of the
Taking of a Bond; for a Bond, or the Value of it cannot
be demanded by the Name of Goods and Chattels ; for
by fuch general Name a Bond does not pafs contrary to
25 H.8. Dy. the * Opinion of Fitzkberbert: And although
it was objected, that the Parchment and Wax are Bona

5 Catalla, and mav pafs by that Name; yet for as much

4 as
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as the Debt included and wrote upon it is the Principal, the Hard 11r.

Words of the Grant ought to comprehend the Name of the gaf‘,}f";};f@

Principal. But (per Popham) if a Man grants to A §. all Vide Cro.
his Goods and Chattels in fuch a Box, and there are Bonds in ﬁ; Y ‘2‘6
that Box, there the Bonds pafs by Reafon of the fpecial Re-p, &

ference exprefled by the Grant: Quod Curia conceffit.

Lee werfus Lacon.

/ Refpafs; the Acion was laid iz Cow’ Salop’, and upon Cro. Jac. 78,
Non Culp’ pleaded, a Penire facias was made Ficecons’ ! 2rovok
with a Space for Salop’, but Salp’ was not named at all, and Trefpafs.
by Virtue of this Writ the Sheriff of Salp’ empanell'd the Yeid venire.
Jury, who found for the Plaintiff; and the Matter fupra was e,
alledg’d in Arreft of Judgment, wiz. that the Penire facias Statute of
was vitious, fo a Miftrial: But by Fenner and Williams Juftices, {;frf?-r’é‘%a_
tis as if no Fenire facias had been awarded, and fo aided by cias amend-
the Statute of Feofuils; for in as much as the County, (viz. tfg-cma;my

Salop’) is left out and omitted, the Sheriff of Salop’ had no pye g4,
Power nor Authority to fummon the Jury, becaufe the Writ,
which is his Warrant, was. generally (P7cecomiti) and is not
of any County: But, per totam Curiam, the better Way is to
amend it. In which this Difference was taken, where the
Adion is laid #72 Cont’ Salop’, and upon Pleading {pecially, the
Iffue is drawn to a Foreign County, there the Entry and the
Award of the Penire facias upon the Roll is {pecial, viz. to
the Sheriff of the County where the Iffue to be tried arifes;
and therefore in fuch Cafe a Writ of Penire facias Vicecomits
(with a Blank) will not be good, becaufe it ftands indifferent
to the Sheriff of which County the Penire facias was intended
to be awarded; and upon that Incertainty it will be ill. But
where the gencral Iffue is taken, or the Matter is triable in
the fame County where the A&ion is laid, there the Penuire
facias in the Award upon the Roll is only, Fiat inde Furata,
which ought of Neceflity to be to the Sheriff of the County
where the Aé&ion is brought, and cannot be intended other-
wife; and therefore it is but the Fault of the Clerk, which

fhall be amended: And fo it was, Z%loerton pro Quer’.

Baily werfus Moone.

“Refpafs of Battery in Plimouth before the Mayor 1 Brownl
and Bailiffs there; upon Noz Calp’ pleaded (which 73 ¢
Iffuc appeared afterwards to be waived, and Judgment to Error.
be given for the Plaintiff) a Writ of Inquiry of Damages
was direéted to the Scricants of the Mace there, that per

T Sacra-
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Sacramentnm 12, ¢5c. they fhould inquire, ¢c. and it was
made returnable ad proximam Curiam before the Mayor and
Bailiffs: And upon a Writ of Error brought in the King’s
Bench, it appear’d by the Record returned, that the Writ of
Inquiry of Damages was taken before the Mayor of Plimouth,
who is alfo Judge of the Court, and for that Reafon it was
reverfed; for the Writ warrants the Inquiry of the Damages
to be before the Serjeants at Mace, who for this Purpofe by
the Writ arc made diftin& Officers; then an Inquiry before the
Mayor is not warranted by any Writ, and by Confequence
Judgment to recover fuch Damages taxed before a wrong Of-
ficer, to whom the Writ was not direéted, is erroneous. Quod
tota Quria conceffit. Yelverton pro Querente.

Vale werfus Egles.

HE Plaintiff declared in the Court of Cozentry on an

Aflumpfir, that whereas the Plaintiff and Defendant
fuch a Day infimul computaffent, viz. 4 Maii, and the Defen-
dant was found in Arrears 10/. he iz Confideratione inde pro-
mifed to pay it 19 Muii after; and declared that the Defen-
dant had not paid it the fame 19 Die, although requifitns ; to
his Damages 10/. And upon Nom Affumpfir pleaded, it was
found for the Plaintiff, and Damages given to 10/ and for
Cofts 20s. and Judgment accordingly ; and a Writ of Error
was thereupon brought. And 1. It was affigned, that this Ac-
tion does not lie, becaufe no certain Duty or Sum of Money ap-
pears to be due, upon which to ground the Acion. But it was
anfwer'd by the Court, that by the Accompt between the Parties,
that which was before incertain is reduced to a Certainty, and
of fuch Eftimation in Law, that the Party may have his Acion
of Debt, and by Confequence an 4ffumpfit on the Confideration
in Law, @iz the Debt precedent. 2. It was moved, that the
Party has recover'd more than he has declared for; for he has
declared to the Damage of 10/. only, and he has Judgment to
recover 11/. To which it was anfwer'd by the Court, that the
Judgment is good; for the Judgment for the Damages is not
more than the Plaintiff has declar'd; for the Jury bave fever'd the
Damages and the Cofts, @7z Damages 10/, and Cofts =0 5. and
accordingly fhall the Judgment be taken to be; and Damages
and Cofts are given 1n the Aétion for feveral Caufes; Damages for
the Lofs fuftained before the Aétion brought, and Cofts for the
Trouble and Expence in Suit; otherwife it is a true Rule, that
the Plaintift fhall not recover more in Damages than according to
his Declaration ; for the Plaintiff is by the Law taken to be beft
conufant of his own Damage, and {o are the Bocks 13 4. =

2 H.6. 3 H.6. to be underftocd. 3. Error was moved that the

I Plaint
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Plaint was enter'd 16 Aluii 44 Eliz. and the Plaintiff declares
on an Infiinul computaffent 4 Hloii the fame Year, and that
the Defendunt was then found in Arrears, and iz Corfid.ra-
tione inde he promifed to pay the Plaintiff the 10l 19 Mais
after: And thereby it appear. that the Plaintiff at the Time
of the Entry of his Plaint, which was 16 3iz/7, had no Caufe
of Actien; tor 'till 19 Maii paft, in which the Promife was to
pay the 1o/, there wuas no Breach of Promife, and by Confe-
quence po Caufe of Adtion.  And for this Reafon, being ap-
parent within the Record certified, the Judgment was reverft,
Yelverton pro Defendente,

Paler & Bartlet ver[us Harciymém and his Wife.

HE Plaintiffs brought an A&ion of Debt in the Com-
mon Pleas againft Paler and Bartlet, Quod reddant eis
ugnie Dolinm ferri, ad Valentiam 121. and declared upon a
Bill, predictum Dolizm deliberand within fuch a Time; and
that the Detendants had not deliver'd it accordingly, to Da-
mage, ¢5c. and upon Noz eft Faitum pleaded, it was tried a-
gainft the Defendants; whereby Judgment was given, Quod
Quer recuperent Dolinm Ferriy vel Valorew ejufdent, ad dan-
na, ¢>¢. and thereupon a Writ iffu'd ad diftringend the De-
fendants, Quod reddant preditium Dolium Ferri vel Valore
ejufdens, & fi non reddaut Dolium, tunc per Sacrament’, (rc.
anquirar quantum idemr Dolinm valet, and before any Return
of this Writ of Inquiry of Damages, the Plaintiffs in the Com-
mon Pleas took a Capias upon the Judgment, and an Exigent
upon that; wherefore the Defendants brought a Writ of Error
upon the Matter aforefaid; and it was adjudged Error for two
. Reafons: 1. Becaufe the Judgment is in the Disjuntive, Qwued
Quer’ vecuperent Dolium Ferri, vel Ialorem inde; which ought
not to be, but only, Qnod recuperent Dolinm Fervi ¢& fi on
Palorew inde s as in Detinue s for in this Cafe it appears by the
Judgment that the Plaintiffs may eleét which they will have, viz.
Dclinie, vcl Palorew, which fhould not be; for if the Ton of
Iron is to be had, they fhall recover that only; but if it is not to
he deliver’d, tune Falovem inde, and not before. 2. Becaufe the
Judgment is not perfect before the Writ returned, «which iffued
to the Sheriff to diftrain the Defendants reddere Doliniz, and
if not to inquire of the Value; and before the Return of the
Writ, nothing in certain appears whereon to ground a Cupias,
or other Writ of Exccution; for the Judgment comprehends
no Certainty, but is to be made cortain by the Return of that
Writ. Orod tota Curia conceffit. Yolverton pio Qrei
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Stile werfus Heape.

Upon thefe Words the Plaintiff brought the Aion,

and fhewed that he was a Sidefiwan in the Parith of

D. where, ¢vc. and was {fworn to execute his Office
truly, and to prefent Offences within the Parith; and that he,
Vinculo Furamenti aftriftus, prefented the Defendant at the
Bifhop’s Vifitation, wherefore the Defendant fpoke the Words:
And it was found at the Affifes for the Plaintiff; and it was
moved in Arreft of Judgment, that the Words are not aétion-
able: 1. Becaufe the Defendant does not precifely affirm any
Perjury to be committed by the Plaintiff, but {peaks by a Term
of Similitude (viz. perjuredly;) as if one fays, Thou haf} thicv-
ifbly taken my Moncy out of my Purfes thefe are not a&ion-
able: The fame Law if one fays, Thon baft dealt traiteroufly
with J.S. no A&ion lies: But Quere if they were, Thon haf?
dealt traiteroufly with the King; by 2elvertorn Juftice. The
fecond Reafon was, becaufe the Plaintiff does not fhew what
Prefentment he made at the Vifitation, fo that it might ap-
pear to the Court to be within the Compafs of his Office; for
if the Plaintiff prefents one at the Vifitation for a Quarreiler,
or for a 'Thief, it is out of the Bounds of his Office, and no
Perjury, although it be falfe, becaufe it is a Matter not ex-
aminable there. By Fenner, Qelverton and Williams; Popham
being abfent.

T \ Hou haft moft perjuredly prefented me at the Vifitation :

Harris qmj[m Dixon.

Rancis Harris hath procured and (ubormed one Smith to
come Thirty Miles to commit Perjury againft his Father,
before my Lord of Winchefter, and gave Smith 10/, to that
Purpofe: And go/. Damages given to the Plaintiff. And in
Arreft of Judgment 2elverton moved that the Words are not
actionable, becaufe it does not appear that sy Lord of [}in-
chefter had any Commiffion or Authority to take an Oath, and
then it cannot be Perjury; for he is not any Judge known
competent to take an Oath, unlefs by Virtue of fome Com-
miflion, which ought to be thewn to the Court. Qwod fuit
conceflum per Fenner, Felverton and Williams; Popham bzing

abfent. Zelverton for the Defendant,
2 Carpenter



-
e
Pk o
')
fos vormual
e

hJ
>
@]
vy
L]
'7{

L)

-1

Carpenter 2 erine Colins.

& Norripgtonr had Iffue a Son and 2 Daughter, and Jevifed that
o/ * his Son fhould have his Land ar the Age of Twenty-four, zind
cave 40.. to the Daughter tn be paid ar the Age of Tweaty-two
and further willed that Crpeter the Plaintiff thouid be his Executor,
and thould repair his Houfes, and nave the Overfiz?t ond Doing of aif

p1s Lands cnd movestle Goods till the feverzl Ages aforefaid, and died.
Corpeiiter the Bxecutor demifed the Land wo iy at 3k, fHolend”
a Fefo Die Mich® quandin Partibus placnerity yiclding yearly 5/ and
brought Debt for the 3/ and fhewed that C./xs enter’d and occu-
pied @ Feffo Diey 8c. ufque cd Fefliiz Ak, And upon Ni/ delct
pleaded, rhe Jury found the Matter fi7+.7, and that the Son died,
(but did not find of what Age he was at the Time of his Death, but
only that the Daughter at the Time of the Death of the Son was
Nineteen &3 nonz arplins.) And found the Leafe made by the Plain-
tiff, and that the Leffee by Virtue thzreof enter’d, and continued
Pofleffion a Feftlo Die Mick’ for a Ycar and more; and found that
with.n that Year the Daughter enter’d. and that the Defendant at-
torn’d to the Daughter, and refufed to coitinue Tenant to the Plain-
tiff. And by Fenner, Yelverton and [{7liziis, Judgment was given a-
~ainft the Plaintiff; for, by Fenncr and 2ilverton, the Plaintiff took
no Intereft in the Land by the Will; for the Cverfic/t and Doing of
bis Lands fhall be intended only in the Right of the Heir, and to
his Ufe, becaufe the Teftator thought not bis Son of Difcretion and Go-
zvernment till Twenty-four Years, and in the mean Time appointed
the Executor to overfee and order the Land to the Profit of the Heir
who wanted Difcretion; like to 28 H. 8. Dy. 26. where Ceftuy gne Ufe
declared, that 7. 8. thould have tam Gubernationem, €c. Pueroruiin,
giam the Difpofing, Setting, Letting, and Ordering of his Lands:
And per Cur’ J. S. has it only to husband for the Profit of the Chil-
dren, and not otherwife. But /77/iams Juftice conceiv’d that he
had an Eftate on a Limitation to be determin’d at the Son’s Age of
T'wenty-four, and becaufe it does not appear at what Age he d.«d;
(for that is not found by the Verdict) ergo it is incertain, and there-
fore the Entry of the Daughter lawful; for the Limitation zoes
only to the Age of the Son, and not to the Age of the Daughter;
for the Daughter’s Age fhall be intended to be (et down for the Re-
ceipt of her Legacy of 40/, and for no other Purpofe. Then it
«was moved that within the Time, in which this Rent demandsd
is {fuppofed to be incurr’d, the Deferdant has determin’d his Will,
as appears by the Verdict, he attorned to the Daughter, and re-
fufed to be Tenant to the Plaintiil.  But by Fenwer and 17 2haris,
it is found by the Verdict, that by Force of the Leafe made by the
Plaintiff the Defendant enter’d and cccupied for all the Time con-
3ind in rthe Declaration, and morer Aud alfo that a Tenant as
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Trefpafs,

Will cannot determine {o fhort a Time before the End of the Year;
for that would be mifchievous to the Leflor, that his Tenant at
Will fhould determine his Will, and deny the Occupation two
Days before the End of the Year, when he has taken the whole
Profit of the Year. (And revera, vide 21 H.7. Crook’s Reports,
and there Patet that Leffee at Will cannot determine his Will
within the Year, to the Prejudice of the Leffor, but that he fhall an-
fwer the whole Rent referved.) But Telverton contra; and alfo (by
him) the Declaration is not good; for by the Plaintiff’s own fhew-
ing it appears, that there wants a Day of the Occupation for a
Year; for he declares that the Defendant occupied it 2 Feffo Die
Mich’ ufque ad Feftum Diem, €c. whereby Michaelmas Day is exe
cluded: But Nuta, that it does not appear that the Leflece was ex-
pelled by the Plaintiff who was Leffor; and no Entry of a Stranger
upon him (although it be by his Agreement) fhall determine the
Leafe againft the Leflor; for it is Covin, if the Leflor is not privy
and acquainted with it: Quod fuit conceffum by the other Juftices.
But all agreed in the Title againft the Plaintiff. (Quod Nota) Popham
being abfent; who on the Report of the Cafe by Thomas Warr (as
Warr faid) was of Opinion, that the Plaintiff took an Intereft by the
Words of the Will. ~ Nota, Yelverton pro Quer’.

Faldo werfis Ridge.

HE Plaintiff declar’d for a Trefpals in Great-loug-iireade in D.

12 Maii Auno 1. with Continuance, to his Damage, &c. The
Defendant pleaded proteffando, that the Trefpafs is not continued
Modo €3 forma, &e. pro placito, that at the Time of the Trefpafs he
was pofleffed of a Clofe called #od-cnd in D. for a certain Term a4-
tunc € adbuc ventur’ cuidam Claufo, called Little-long-meade, contigue ad-
jacer’y and that Great-long-meade to the fame Clofe, called Little-long-
meade, fimiliter eft contigue adjacens € exiftens in D. predicta: Quodgre
the Plaintiff fimiliter tempore quo, €3c. was poffefled of the faid fe-
veral Clofes, called Little-long-meade and Great-loizg-meade, for a cers
tain Term then to come; and that the Plaintiff praedido tempore o0,
&c. debuit veparare, facere € manutenere [epes, Ec. tein inter the
Clofe called /#uod-end, and the Clofe called Little-long-icade, anein
imter Little-long-meade and Great-long-meade; and that the De-
fendant fo poffeflfed of the Clofe called Wood-end, teipore ouo,
&c. pofuit Averia fua pred into the fame Clofe called 770vod-¢iid,
to feed there; and faid in Fufo, that the Plaintiff teripore guo,
e permifit [epes €8 Fenfuras inter the Clofe called Hood-end,
and the Clofe called Little-loug-meade, and the faid Clofe called
4 Great
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Great-long-meade in quo, €3¢, for Default of Reparation Remanere a-
pertasy confra® € minime veparat’s whereby the Cattle aforefaid
put by the Defendant into Wood-end, per fralturam fepinm, €¢c. be-
tween the faid Clofe called /ood-end, and the faid Clofe called
Little-long-meade, in, per £ trans €8 extra Little-long-meade ufgue in
Great-long-meade, 77 guo, &c. enter’d, and the Plaintiff’s Grafs ad-
tune & ibidem crefter’ in the fame Clofe, in which in Default of {uf-
ficient Reparation, &vc. conculcaverunt & confumpferunt modo & forma
prout the Plaintiff has declared, which is the fame Trefpafs, €.
And two Exceptions were taken to the Bar. 1. Becaufe the Defen-
dant pleads generally, that he was poffefled of the Clofe called
Wood-end, and does not fhew of whofe Leafe, nor for what Time;
and that is iffuable and traverfable on the Part of the Plaintiff, as
appears 21 Eliz. Dy. But per Cur’ he need not, becaufe the Intereft
of the Clofe called #god-end is not in Queftion ; but is merely col-
lateral to the Thing in Queftion, and is but a # Conveyance to the
fubfequent Matter; for whether the Defendant is poffefled or feifed
by Title or by Tort, the Poflefflion and Occupation of the Land is
fufficient to juftify the Putting in of the Cattle into that Clofe whereof
he is poflefled, although it be but at Will. The fecond Objection
was, becaufe the Defendant fays only Quod Quer. debuit reparare, &e.
and does not fhew by what Title, and in what Sort; as 19 H. 6.
33. 5. & 21 H 6. 5. a. are; where alfo this Word (Débuit) cannot
make an Iffue triable by the Country; for every Man’s Ground has
an Enclofure in Law, the Bounds whereof his Cattle ought not to
pafs without fhewing a {pecial Reafon, as Covenant or Prefcription
to make an Enclofure in Fa&. But per Curiam non allocat’s for the
Difference is, where the Right of Enclofing to charge the Inheri-
tance is in Queftion, and where the Plea goes only in Excufe of a
Trefpafs; as in Curia claudenda, he ought to fhew the Title in the
Debet € Solet ; for that is only in the Right, and binds the Inheri-
tance for ever. 22 E. 4. Curia clavdenda 2. 10 E. 4. 7. € 36 H. 6.
Barre 168. but in this Cafe it goes only in Excufe of a Trefpafs bac
Vice; and alfo the Defendant is a Stranger to the Plaintiff’s Title,
and cannot be prefumed to know by what Title he ought to repair;
as 19 H.6.33.5. if the Tenant in a real Action pleads Jointenancy on
his own Part, he ought to fhew of whofe Feoffment or Gift, becaufe
he well knows how he came to the Land ; but if he pleads Jointenancy
on the Part of the Plaintiff it is otherwife; for he may well know
that a Stranger has Title with the Plaintiff, and yet be ignorant b
what Title: So here, the Defendant may well know that the Plain-
tiff ought to repair the Fence, and vet not know by what Title this
Rera-
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"t to be made. And (‘per Popham) it is good Policy
1t in this Cafe to be fparmg in fetting down the
t oanaifl f"tie ¢t he fhould miftake it, and {o be trick’d; and
therelo‘ - the Bar « sood by the Manner: And Judgment was given
accordingly «; [opicoy Fenner and Yelverton; Williams being of a
contrary Opinion. ;u ertonn pro Defend” Hill. § Fac. this judgment
* Noy 129. was reverft in the Exchequer, * and upon the Record return’d into
Cro. Jac.  the King’s Bench, they gave judgment, that the Plaintiff fhould re-
iogl;ow. 127, Cover, contrary to the firft Juc -ment; for otherwife they faid the
Law would be defeftive: And a Precedent was thewn in + Winch-

t Cro. Eliz.
e ™ cpmb®s Cafe, 38 Eliz. where the fame Courfe was taken,

Raynay werfus Alexander.

4 Humpr. i{‘“ H E Plaintiff declar’d, that.whereas the Defendant was poffefled
At prece- of feventeen Tod of “’ool and whereas Collogmﬂm fmt betwixt
hre ‘(‘)‘sgl’i"‘ them for fifteen Tod of the feventeen Tod, to be choien by the
vo appear to L12intiff; the Defendant in Confideration of 6/. to be paid on fuch
be perform- @ Day, €z, promifed to deliver the Plaintiff predictas fifteen Tod of
ed Wool, and faid iz FaZs, thut he was ready at the Day to pay the
?:}'idxé’m Defendant 6 /. yet the Defendant had not deliver’d the Fla: rtﬁ' the
ferr’d fifteen Tod of Wool, to his Damage, 8. And upon Nonz L7 pfiz
pleaded, it was found for the Plaintiff; and it was thewn in “e{’c

»f Tudgment, that the Declaration was not good, becaufe the Plain-

f;ﬁ“had not thewn, that he had chofen fifteen Tod out of the {even-

een, and that is guafi a Condition precedent; and an Aét to be firft

ncrformed by the Plaintiff before the Defendant is bound by his Pro-

mife to do any Thmg Quod fuit couceffuin per totam Curiam. But,

e pev Poplois Chiel Juftice, if the Defendant had fold one of the Tods
] A e of Wan! before EleCtion made by the Plaintiff, that had deftroy’d
Pouh. 110, the Eleftion, and made the Promife abfolute, and had been a Breach
“ro.Bl45c, of it: The {fame Law if the Defendant would not have permitted
\’: ors the Plaintiff to {ee the Wool that he might make Ele¢tion; for that
as3.  had excufed the Act to be done by the Plaintiff, and had been a De-
Raym. =5, fault in the Defendant. And the Matrer aforeiexd is much enforced
uCa ov the Word Prediffas in the Declaration; for that can be re-

;lu ’d to nothing but the Communication, by which the Plaintiff of

iis own fhewing ought to make Election: Then the Plaintiff omitting

it in his Declaration fhews the Fault is in himfelf, which ought

to be removed before he can charge the x,emndax it: But if the
Communication had been, that the Plaintiff {hou'd chufe fifteen

f'od of {eventeen, and the Flaintiff had declar’c rue Promife to

be wo deliver fifteen Tod generally, withoit {iing gpredidfas,

there, :i" the Promife had been found, the -!':iq. " fhould have
Judgment; for the C7oguinin might be condisior 1, ::d the Promifc

1 abolute.
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abfolute.  Qpod Nora. But the Judgment was, NiJ capiat
per Billam.

et

Lapworth wverfus Watt.
HE Plaintiff declar'd for Taking of certain Corsz, Hay, Cro. Jac. 86.

Beans, ¢yc. {ever'd from the nine Parts at Ethorp in Cont iolsznl'
War to his Damage, ¢Gc. The Defendant, as to Part of the Trefpas.
Tithes taken, pleaded Noz Cuf’, and the Plaintiff fimiliter; and
as to the Refidue pleaded a Devife of the Parfonage whereof,
¢c. from Thomas Lapworth to the Defendant at Wapenbury
in the fame County: And to cnable the Devife of the Tithes
in Ethorp, alledged Ethorp to be an Hamlet of Wapenbury, to
the Intent that all the 'T'ithes might pafs; and upon Noz de-
vifavit being in Iflue, the Venue was only from Wapenbury ; Vevve.
and it was found for the Plaintiff, Qzod Thomas Lapworth 7oz
devifavit; and the other Iffue of Non Cul’ they found for the
Defendant. And it was moved in Arrclt of Judgment, that the
Venue was miftaken; becaufe it was from J/apezbury only, and
not from Ethorp ; and they of Wapenbury cannot find or try a Intendwent,
Matter in Ethorp: And altho’ it was anfiver'd, that Trefpafs
lics for a Trefpafs in an Hamlet, and that the Defendant him-
felf has by his Plea confefled that FEzlorp is but an Hamlet;
yet per Cuviam the Venue is miftaken; for when the Plaintiff
declares on a Trefpafs in Etkorp, that by general Intendment
is prefumed to be a Vill, by which Vill the Matter which is
there in Iffue ought to be tried: And altho’ the Defendant has
alledged Etkorp to be an Hamlet, yet that is only to enable the
Devife, and does not extend to the Iffuc before, which is Nz
Cul’ for Part; for in that Iffue the Parties are both agrecd that
Ethorp is a Vill, and that is a perfe&t Iflue by it felf, which has
no Coherence with the other Iflue, Noz devifavit; but if the
Defendant had pleaded his Excufe by the Devife to the whele
"Trefpafs, and had alledged Etkorp to be an Hamlet of WWapen- :alfz&cxg
bury, and that only had been in Iffue, there the Venue awarded 1 Sand. 246
by the Manner had been good. But in this Cafe the ¥ Venue was Combd. 47..
adjudged to be mifawarded, and that the Plaintiff fhould have &35

) - g A v bl 5 Mod. 405
a Penire facias de novo. Quwod Nota. Yelverton pro Quer’s  Venire fac’

de novo.
Shelley werfus Allop.

FN an A&ion on the Cafe brought on a Promife fup- Affumpfic,
pofed to be made by the Dcfendant, on Noz Affumpfie ¥4
pleaded, and tried in a bafe Court in the Town of Srafford;
the Jury found that the Plaintiff by Non-performance of the
Promife ex parte of the Defendant had fuftained Damage
X PARD
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sos. and aflefled Cofts, and Judgment accordingly; and upon
Error brought thereon, it was reverft on the firft Motion by
Fenner, Velverton and Williams; for the Verdié given by the
Manner is ne Verdié ; for they have not found the Matter in
Iffue, with which they were charged, ziz. whether the Defen-
dant Affzmpfit, necwe; fo it is altogether incertain and imper-
fe&t: For this Finding by the Manncr, that the Plaintiff has
{uftained Damage 50 5. by Non-performance of the Promife, is
but a Finding of the 4[ffump(it by a Foreign Implication, which
is not good on any general Iffue; no morc than in Trefpafs, on
Non Crl pleaded s the Jury find that the Plaintiff is damnified
5 /. by the Entry of the Defendant; this is not good; for they
ought to give their Verdi&t precifely according to their Charge,
Yuod Nota. Yelvertorn of Counfel with Alfop.

Jeflrey werfus Guy.

EBT on Bond; the Cendition was, that if Feffrey the
Defendant performed all Covenants in fuch an Indenture,

that then, ¢&c. and one Covenant was, that he fhould permit
Guy the Plaintiff de Tempore in Tempns, to come to fee if Re-
parations were made of an Houfe demifed by Gy and Kathe-
rine his Wife to Feffiey for Years: In which the Cafe was, that
Fobn Bill and Karherine his Wife were Tenants in Tail of the
Houfe, and had Iffue WWilliam; Fobn died, Katherine married
Gy the Plaintiff, they made a Leafc by Indenture to Feffiey
for Twenty Years, yielding to them and their Heirs 3/. Rent
per Annun, with fuch Covenant as above ; and Feffrey pleaded
in Bar the former Intail, and the Death of Katherine, and that
William the Iffue in Tail fuch a Day enter’d, before which En-
try no Covenant broke. Gy replied, that I}i//iam came with
him upon the Land to {ee it Reparations, ¢c. abfque boc, quod
William intravit wmodo ¢ forma, ¢c. and Iflue thereon, and
found for the Plaintiff; and Judgment in the Common Pleas:
Wherefore Feffrey brought Error in the King’s Bench, and the
Judgment was affirmed. But the Error affigned was, that Gup
had not laid any Brcach of Covenant in Feffrey, and fo had
not thewn any Caufe of A&ion. But, per Curiam, he need
not in this Cafe; for by the * Special Iffuc tenderd by
Feffrey he has obliged the Plaintiff to make a fpecial Re-
plication to that Point tender'd; and then the Plaintiff cannot
proceed further: And thercfore it is not like the Cafe of
an Award, where in Decbt on a Bond to perform it, the
Defendant pleads Noz fecerunt Arbitrium, there the Plaintiff
in his Replication ought to fhew the Award, and affign
a Breach; becaufe the Defendant’s Plex is general: But
2 in
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in fuch Cafe, if the Defendant pleads a Releafe of all Demands
after the Award, whereby he offers a fpecial Point in Iffue, here
it is {ufficient for the Plaintiff to anfwer the Releafe, or other
fpecial Matter alledged by the Defendant without afligning any
Breach; fo in this Cafe the Defendant’s fpecial Plea has dif-
abled the Plaintiff that he cannot affign any Breach of Cove-
nant, but muft of Neceflity anfwer the {pccial Matter alledged.
Ynod Nota. Yelverton pro Guy.

Hutton wrfm Barnes.

Utton being fued in the Spiritual Court in Purkam for

A Tithes, brought a Prohibition there, and fuggefted that
the Prior of Durham was feifed of the Grange of Sefzerfonwick
in Right of the Church, viz. the Priory; and prefcribed in
the Prior and his Predeceffors to hold that Grange without Pay-
ment of any Tithes; and fhewed the Diffolution of it, and how
it camc to F. 8. and the Statute 31 H. 8. to hold it as the
Houfe of Religion held it before; and derived to himfelf a
Lcafe for Fifty Years from Queen FEliz. and after his Prefcrip-
tion laid iz zo1 Decimando, thewed how the Defendant fued
him in the Spiritual Court for the Tithes of Forty Fleeces of
Wool. To this the Defendant pleaded that he fued the Plain-
tiff for the Tithes of 400 Fleeces of Wool, and prayed a Con-
fultation; and for the Variance between the Libel and the Sug-
geftion the Juftices of Affife awarded a Confultation, and ad-
judged double Cofts to the Defendant. And Zelverton af-
figned both thefe Matters for Error. And per Curiam they
are Error; for the Variance is not material here, becaufe the
Plaintiff preferibes iz 7072 Decimando, and thereby oufts the
Spiritual Court of all Manner and Power of Jurifdiction for
any Tithes arifing from this Grange, becaufc it is difcharged
in fe; but if the Suggeftion had been on a Modns decimandi,
then it would be otherwife ; for there the Suit for Tithes be-
longs originally to the Spiritual Court; and therefore there
the Suggeftion ought to agree with the Libel; for if the
Parfon libels for Tithe of Hay, and the other will fuggeft a
Cuftom for Tithe of Corn, that is not to the Purpofe; for
it is not for the fame Thing: The fame Law where they
vary in the Quantity of the Tithes demanded, becaufe the
Sugzeftion is grounded upon the Libel, and the Plaintiff is to
ftay the Procecdings there but for one Cuoufe certain: But in
the Cafe fupra the Suggeftion difcharges the Spiritual Court
from all Manner of Power for any Tithes at all; and thercfore
the Variance not material, 2. The Judgment for double Cofts
was

Error on
Prohibition,

Prefeription
in Non de-
cimando.
Confulta-
tion.
Variance.
Libel.
Suggeition.

Hob. 3ce.
Confultation
granted for
Variance be-
tween Libel
and Sug-
gefticn.

Where dou-
ble Cofts
thall be
granted.
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Alion for
Slandering

Cro. Jac. 88,
Noy 13.

1 Brownl. go.
Mo. 775,
Debt.
Flemifh Mo-
meyh

was Error on the exprefs Letter of the Statute 2 E. 6. which
gives double Cofts only for Want of Proof of the Suggeftion;
and for no other Caufe. Quod Noza.

Cruth werfus Crufh.

HE Plaintiff declared, that whereas he was feifed of ce-

tain Land, in which he had good Right and Title, ¢Gc.
The Defendant malitiofe to hinder the Plaintiff in the Sale of it,
and alfo to difcredit the Title in it, utter’d thefe Words: He bad
rather buy the Title of Thomas Crufth (who was the Plaintiff’s
younger Brother) thazn the Title of the Plaintiff; and he further
{aid, That be bad feern an Indenture to lead the Ule of a Firne,
whereby it appear'd, that the Plaintiff had no Authority to fell
the Land; and declared to the Damage of 100/ and upon
Noz Cub pleaded, it was found for the Plaintiff. And it was
moved in Arreft of Judgment, that the Words import no Slander
to the Title; for as to the firt Words, they do not import any
Colour of Aé&ion; for they fhew only the private and particu-
lar Inclination of the Defendant, who in his own Choice bad
rather buy the Land of the younger than of the elder Brothers
and that might well be without any Impeachment to the Plain-
tiff’s Title; for perhaps the Inheritance was in the Younger,
and the Freehold only in the Elder, or the like; and for the
other Words, they are not any Difcredit to the Plaintiff’s Title
in the Land; for the Title may be good and fure, and yet the
Words true, iz. that he has no Authority to fell it; for it may
well be, that the Land is tied with a Perpetuity, that he cannot
fell it, and yet the Eftate and Title good. Quod fuit cornce(fum
per Fenner, Qelverton and Williams; Popham being abfent.
And Ni/ cap’ per Billam enter'd.

- Raftell werfus Draper.

EBT; the Plaintiff demanded 39/, and declared that he

1 Maii anno 1. (0ld to the Defendant 'T'wenty Northern
Cloathes for 6ol. Flemifh, to be paid on Requeft, which 60/
Flemifb attingunt (¢ to 390. Englifh; and that the Defendant,
licet fupius requifitus, had not paid the 39/. ad Dampnun, e,
The Dcfendant pleaded Ni/ deber; and it was found for the
Plaintiff, and moved in Arreft of Judgment, that the Plaintiff
ought to have demanded the Sum according to the Contra&,
which was for 60/ Flewifh, and to have thewn that it amounted
to 39/. Eunglifh. But per totam Curiams non allocar’; for the
Debt ought to be demanded by a Name known, and the
Judges are not apprifed of Flemifb Money; and alfo when the
Plaintiff has his Judgment, he cannot have Execution by
fuch Name; for the Sherift cannot know how to levy the
2 Money
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Money in Fleifl ; and moreover it is now made good by the Ver-

dict, for they have found the Debt demanded, ~iz. 39/ But if Debt or De-
the Contract had becn for fo many Ounces of Flemifls Money, or tnuc
for a Bar of Silver or Gold, there it could not be demanded by the

Name of 20/ or {fuch Sum; becaufe it is not Coin, nor is ufed in

Trade or Merchandize ; but there he ought to have a Writ of De-

tinue, and thereby he fhall recover the Thing or the Value: As

alio Lib. Intr. 158. is the Precedent, where Debt was brought on two

{everal Bonds, and demanded 28/ and declared {everally on each

Bond, that he debet 19/, 18 5. de moneta Flandrie. And 33 H. 6.12. ¥ Latch g,
agrees, and 9 E. 4. ;2. But e in this Cafe, the Plaindff if he > %
would might have declar’d in the * Det7uer, and good alfo ; for the pyly. 4e-,
Precedents go to both.  £od nota. Telverton for the Plaintiff. -

®;» Aud. Nowell.

&7 S. and {everal others were indiGted for a forcible Entry into IndiGment

* an Houfe Parcel of the Manor of D. which was the Freehold on 8 H. 6.
of Sir .4ud. Nowell, and whereof one Fracy was Cuftomary Tenant,
and for difleifing Sir Avd. and expelling Fracy therefrom, €9c. and
altho’ in this Cafe Sir .4ud. endeavour’d and mov’d that no Reftitu-
tion fhould be had, (for in Truth the Entry of thofe who were in-
" difted, was by the Command of Sir 4ud. upon Fracy, who had for-
feited his Copyhold) and that it was objected, that Reftitution is Copyholder,
only to be made in Refpect of the Freehold; and Sir 4xd. who is
fuppoled to be diffeiffed of the Frechold, does not require it, but
the contrary ; yet pcir Cuiiame Reftitution was granted in Refpect of Where Re-
Fiacy the Copyholder ; for in Regard the Indi¢tment is a Record, firution
by which the Diffeifin of Sir .4xd. and the Expulfion of Fracy ap- Tall be

. . . , ~ granted a-

pear, the Court in Difcretion, and the Jury alfo, ought to reform S, a e
the Wrongs in their {everal Degrees, and that is to reftore Fracy Will of the
firft who was expell’d ; and thereupon the Reftitution to the Free- Frecholder,
hold follows ex coizfcanciztz. But if the Indictment had been only of
2 Difleifin, without an Expulfion, there no Reftitution could be, un-
fefs on the Prayer of him who had the Freehold : And (by /7 iisrins
Juftice) according to this Cafe was it likewife adjudg’d in the Cafe
of the Lord Nuivis, who having made a Leafe for Years to 4. and
feveral being indicted for a forcible Entry upon the Pofleffion of 4.
and difleifing the Lord Nvivis, and expelling 4. and altho’ the Lord
Noyris withftood the Reftitution, yet wiieis wolenzs it was granted,
to redrefs the Wrong done to .4 the Termor., who by the Indict-
ment is found to be expelied.  RQuod waits.

T Pratt
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, Pratt werfus Moon.

Co. Entr. N Replevin of Cattle taken in . the Defendant avow’d
e as Bailiff to H. Finch: And the Cafe was fuch; Dame
-39 2. . ,

Brownl. 134. Finch, the Mother of H. granted a Rent-Charge to H. out
Replevin.  of her Manor of N. and out of all her Lands in D. §. and 7.
: in Comt’ Cantie, aut alibi in diéto Cowd Cantie ditto Mancrio
Spettan’ few pertiner” ; and the Plaintiff, to deftroy this Rent,

pleaded an Abatement in H. Fiznch, in the Lands in 2. and

it was thereupon demur’d, for the Lands in D. zon fuerunt

fpetiai’ nec pertiner’ to the Manor of N. And it was ad-

judged for the Defendant, for no Land is charged by this

Grant, unlefs it be pertinesr’ to the Mand; and that for two

Expofiion Reafons: 1. Becaufe by the Words aut alibi, it appears that it
of Grants. s all but one Sentence, and the Aut conjoins the precedent
Words, 2iz. all her Lands in D. 8. and F. in Cowd Cantice,

with the fubfequent Words, viz. alibi iz ditto Cow’ ditto ma-

sterio pertiners, and the Sentence is not perfect till it comes

to the lait Words (diffo manerio pertinen’) for if the Rent be

iffuing out of Land in D. ¢5c. which is not pertines’ to the

Manor; then the Sentence ought to be perfeét at thefe Words

(Com’ Cantie) and then (awt alibi, ¢5¢.) mult begin a new

Sentence, which was never feen, that (aut) fhould be the Be-

ginning of a Sentence ; and therefore it is not like the Cafe of

#Cro, Jac. . Bacor and Baker 2 Fac. on the Prohibition, where Queen
ﬁ; Elizabeth granted all her Tithe Corn, ¢gc. iz St. Edmund-Bu-
‘1% yy in Com’ Suffex, mecnon all her Tithe Hay, (5. within the
Liberty and Precintt of St. Edmund-Bury, ditfo nuper Mlo-

naofterio Spetian’ & pertiner’y & que nuper per Eleemoflyna

rizi dicts Monafterii colleCte fuerunt ; for there the firft Sen-

How thefe  tence is perfect and compleat at thefe Words, (iz Cons' Suffex)
Words Aut, and the (Neczon) which follows is a new Sentence ; and there-
Necnon, U fore the latt Claufe (& que per Eleemofynarinm, Crc.) goes
betaken. only to the Tithes following the (Neczon) and not to the
Tithes contained in the firft Sentence : Otherwife if the (Aec-

n072) had been {una cum] (as in Truth the Patent was, but

was mifpleaded) for there the Una cum conjoins the Whole,

and makes it all but one Sentence. The =2d Reafon was in

Refpeét of the Nature of the Thing granted, which is but

a Rent; and therefore if Rent is granted out of a Ma-

nor percipiend de una acra, it is good ; and nothing is

charged to Diftrefs but that Acre, 17 4f. But in Cafe of

Habendam Land it is otherwife; for a Feoffment of a Manor, ha-
void. bend one Acre, is a void Habendnm; fo here, for it ap-
Intent pears that the Intent of the Lady Finch was only to charre

4 the
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anor, and fuch Lands only as were pertinesr’ to the
MManor: Dut Poplers coxtra s for he conceived, becaufe P. S.
and V. i Com’ Cantie wove particularly named, and bounded
in by the Name of the Place and Conuty, that therefore they
thould be charged, altho’ they are not pertinzer to the Ma-
nor: As if a Man grants all his Lands in D. 8. and 7. in
Con/ M. and in 5oz in the fame County, which he has by
Difcent from his Father; (by him) all the Lands by what
Title foever pafs, which arc in D. §. and 7. and thefc Words
(wohich he Las by Ccfrent, &c. go only to Down: Quod fuit
negatunm per Curicn s but he ftrenuoufly perfilted init: And
allo, by Pophans, by the firlt Grant of the Charge out of the
Manor, all Lands Parcel of, or pertaining to the Manor arc
charged; and thercfore the fabfequent Words, if they thould
be reftrained a¢ fupro, are idle and frivolus. But per Zelcer-
ton, thefc Words (4icio Manerio (peftan’ few pertinen’) thall
be taken to extend to Land occupied with the Manor, altho’
it is not Parcel of 1it. Uzod Fenner and Williams conuceflerunt.
And fo Judgment, that the Defendant fhould have a Return,
Quod nota.

Hill. 3Jac. B.R.

Barnehurft werfus Sir Charles Yelverton.

=3

"E Ebt; the Plaint:f fued as Adminiftrator of 7. 8. on a
| Bond made bv the Defendant, and had Judgment ; and

ftanding that, the Plaintiff proceeded and took the Defendant
in Exccution. And upon a Motion to the Court, (a) Conucef
Jum per totan Curice, that the Execution was void, and that
the Defendant ought to be difcharged, guia ervonice emanavit
for the Letters of Adminiftration being revoked, the Plain-
tiff’s Power is deterniined 5 for he profecutes the Suit in an-
other’s Right, for he is but as the Ordinary’s Servant ; then
the Ground of the Suit being overthrown, ziz. his Commii-
{ion, he has no Authority to proceed further 5 and fo the Fxe-
cution awarded without Warrant,  The fame Law (per -
yiaw) on a Judgment had by an Adminiftrator, the fecond
Adminiftrator thall not (J) have Exccution upon it, for he kas
not Privity to the Record,  Yavd wuta.

I_,,C:L

Grants,

1Brownl., g1,
Noy 15.

afterwards the Adminiftration was revok'd; butnotwith- Execution.

dminiftra-
tor.
Priviry.
(2) Co. Entr.
89, 9.
8 Co. 144.a.
Cro.Car.zo3,
227, 464.
2 Sand. 14%,
1 Mod. 6=.
2 Keb, 647,

(Gyi1sTar =,
c, b,
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Lea werfus Minne.

Cro. Jac.t10, HE Plaintiff married with one A/ice, Exccutrix of
ﬁgg:fpﬁt‘ F. 8. her former Husband ; the Defendant was indebted
What hall to F. 8. in 100 /. and promifed the Plaintiff that if he would
%e agood  forbear any Suit againft him on the Debt, which was by
:igﬁ,x and Bond until Michaelmas following, that then he would pay the
where it Plaintiff the Debt: The Plaintift brought 4ffumpfir upon this
?é?g;';?ddg; Promife, and fhewed all the Matter aforcfaid ; and that the
the Death Defendant was not molefted, nor vexed, nor compelled until
of & Stwan- Michaelmas, e, to pay the Debt.  And upon Now Affump-
B it pleaded, it was found for the Plaintiff ; but Ni/ capiar per

Averment of piflazs enter'd: And the peremptory Exception was taken by

the Life.
Salk. 117,

Cro. Jac.
3110. con.

Tanfield Juftice, becaufe the Plaintiff did not aver the Life
of Alice his Wife, who was Executrix to 7. §. for the Defen-
dant’s Promife was made in Refpe¢t of a Debt in another
Right, which was to Alice as Exccutrix, and not in Refpe&
of any Debt to himfelf ; then the Promife follows the Nature
of the Debt, vz, to be recoverd to another Ufe, oiz to the
Ufe of 7.S. and fhall be Affets: And altho’ it was in the
Power of the Plaintiff to releafe the Debt, which would be
a ‘Devaflacvit, yet now it appears that the true Intent was to
have the Debt paid; and for the Nonpayment thercof, ac-
cording to the Promife, was the Aéion brought : "I"hen, for-
afmuch as the Damages to be recover’d go to the Satistaction
of the Debt due to the Teftator, and upon a Suit had on
the Bond, may be plcaded in Bar; that thews and manifefts
the Promifc to be to another Ufe, and fo he ought to aver
the Life of his Wife who was Excentrix to 7. 8. for bv her
Death the Action on the Promife is determin’d; and altho’
the Plaintiff cannot join his Wife with him in the Action, be-
caufe the Promife was particular and perfonal, yet he ought
to aver the Life of his Wife, becaufe the Plaintift thall reco-
ver nothing to his own Ufe. (oo wota, ot concell:. .

4 Laich
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Clark werfus Sir John Svdenharm.

Mafter Prow/e and B. upon Noz €+, and the Jury at

the Bar, the Evidence for the Defendant was, by Reafon of «
a ez e made of the Land in Queltien by the Abbot of /v
beforc the Diffolution, to [}illicm Docill, Fohanna his W dc
and Fraznces his DauOhtcr for theiv Lives, by Indenture, md
by the famc Indcntuxc the Abbot covenanted, granted and
confirmed to the three Leflees, that the Land fhould remain to
the Affignee of the Survivor of them for Ninety-nine Years.

EN Ejeltment brought by the Plaintiff on the Leafe of one

Frances furvived and married one 4/, who 2 Fliz. granted
3

his Eftate for Life to f. §. and all his Intereft in Remaindcr
and all his Power for the whole 'Term; and this by me
Affignments came to the Defendant; and whcthcr any Irtexcﬁ
afled in Remainder by the Abbot’s Leafe, was the Queftion.
Anrd by all the five Juftices, it is a good Intexcﬁ in Poflibility,
and to be reduced into a Certainty in the Perfon of the Sur-
vivor: As Land is given to 'Three, and to the right Heirs of
the Survivor; this is a good Limitation of the Inheritance
immediately, but in Expceéancy 'till the Survivor is known,
and then the Fee is execnted in him.  And Popham vouche

: E’m\wzi.

moent.
ringeut
Lnua(
Srat g1 H. 8,
of Monafte-
ries.

2 Cafe of Expericnce 17 Eliz. in which Serjeant Baber wa, - Wi

of Counfel; a Leafe was made to Husband and Wite for Life,
and for Forty Years to the Survivor of them; the Hubau!
and Wite joined in a Grant of this Intereft, and although it 5
cert2in one of them will furvive, yet the Grant is void,
canfe at the Time of the Grant there was not any Intereﬁ b"
meu_ly a Poffibility in cach of them; and aithough in the
safe m Queftion the Remainder is not limited to any of the
threc Leflees, but to the Affignee of the Survivor; yet (per
¢1azr) that is not a bare Nomination in the Survivor, to ap-
point what Perfon he fhall pleafe, but a Term and an Intereft:
In which, p.7 Pophaimn, the Difference is, if a Leafe be made to
A f01 1 .ife, and after his Death to the Exccutors and Afhgns
of 7. 8. this is an Intereft in 7. 8. to difpofe; but if it was limit.d
to 2. 8. for Life, and afterwards to the Exccutors and Affigns of
7). there it is a bare Power in 7. ). and his Executors, be-
¢coufe t! ey are not Parties, nor Piivies to the firft Intereft. Qwod
.f orccflzaz. And alfo it was agrccd that whether it was an
} tei d% or & Power of Nomination only, it is faved to the Party
y the Stat. of 31 H. 8. of Mom(‘tmcs which gives the Houfes
il diflolved

Ante 9, cor-
ra.

Anre Q.
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diffolved to the King, but in the fame Quality, Degree, ¢c.
as the Abbot had them; and the Abbot himfelf was charged
by this Power given by himfelfy and fo is the King. Qwod
Nota. Delverton with the Defendant.

Grene werfus Auften.

gg-h]ii‘i:;iloln‘i AUﬁerz, Vicar of Aueley in Effex, libell'd in the Spiritual
Tithe paid Court for Tithes of Herbage, and Agiftment of Cattle
the Parfon is on the Grounds there after Harveft; this was againft Greze,
Zglfi‘,f‘f{'?ﬁﬁe who brought a Prohibition, and laid a Cuftom within the Pa-
Vicar, rith:  Quod quelibet Perfona habens ¢ poffidens aliquod pra-

}lil)fhonf tum five funduiz in aliquo uno anno infra Parochion: pre-
1 08 ditk, unde fanum eodem anno nattum fuit five provent a tew-

one Land. : . . ) . . .
Vicar. pore cujus, Grc. u[a fuit €& confuevit aptis temporibus anni il-
Jarlon. ., bius gramen [uper hujufmodi pratis Jive fundis crefcens ad ex-

Prefeription. PE72[as (uas proprias metere G defalcare, & gramen fic meflum
poftea ad fimilia Cuftagia, Ge. in Cumulos, vocas” Cocks, corn-
gerere, ¢ quemlibet decimune Cumubmn fic ind: congeft a ca-
teris novem Cumulis, e ad ufum Re&ioris Ecclefie parockial
pred’ five ejus Firmarit, €c. dividere ¢ exponcre, in plenon
¢ integram Contentarionem, [olutionem, Satisfattionem, (6 Ex-
onerationemn ac Nomine ¢ Loco omninm ¢ Singular’ Decima-
rum quarumcunque dein vel fuper aliquibus bujufmodi piatis
Seve fundis unde fenum in bujufmodi anno nattum fuit, eoden:
anno furgen’, renovar’y (oc. quen quiden decimum Cuniilii,
¢oe. 1 forma, €. congeff, ¢yc. omues ¢ Singubi Reltores, Ge.
in plenam & integram Contentationem, ¢rc. ac nouine ¢ loco
¢5c. acceptaverunt, ¢re.  And alledged iz Faflo a Perform-
ance of the Cuftom, the fame Year in which the Vicar libell'd,
¢re. and thercupon the Defendant, being Vicar, demurr'd; and
it was adjudg’d for the Plaintiff: And two Points were refolv’d.
1. That Payment of the Tithes to the Parfon is a fufficient Dif-
charge againft the Viear, becaufe all Tithes of common Right
belong to the Parfon, and the Vicarage is derived out of the
Parfonage; fo that no Tithes de Fure belong to the Vicar, but
only on an Endowment or Prefcription, which ought to be
fhewn ex parte of the Vicar, and the Court cannot intend it;
for the Vicarage is a Diminution and Impairing of the Par-
fonage, of which the Court will not take Notice, unlefs the

*Law.  Parties fhew it. 2. That the ¥ Cuftom fupra is good; for in

;"17[1‘(; ’6‘3)_724:' Regard the Owger of the Groun’d pays T xtl_le of Hay, heis

Cro. Jac. 42. thereby difcharg’d of Common Right from Tithe of Agiftment

2 Brownl.30. of the fame I.and in the fame Year; becaufe one Land fhall

Noy 15. — anfwer but one Tithe for one Year, and the Agiftment is but the

2 Profit
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Profit by the Mouths of the Beafts of the fame Land, of which be-
tore the Parfon had Tithe of Hay. And Zunfield Juftice faid, that
.t was adjudged in one Edolphe’s Cale de Com’ Oxor’s that paying
1ithe of Rie or Wheat by the Sheaf; he cannor afterwards pay Tithe
»f Halm of the fame Land; for this Halm is but Part of the Sralk
on which the Tithe Sheaf grew. According to F. N. B. 53. b. Ttlver-
Tuiz pri Quer’,

Dorrington veyfins Eaft.
9

N Confideration the Plaintif would procure 6 7. to the Defendiiz 44 mope
for one whole Year, the Defendant promifed to make a Leafe to ivnere the
the Plaintiff of fuch Houfe from Alicheelinas next for three Years, Confidcia-
the Plaintiff fhewed that 23 4pri/ he procured 7.5 to lend the De- )00 Pe2°
tendant 3 .. pro umo anno integro, & 24 Funii after he procured 7. D Letior and
to lend the Defendant 3. pro uno anno integro, which the Defendant nor in Sub-
accepted, and yet dicit i1z faclo, that the Defendant has not made ftance avaus
the Leafe, £c. And upon Now Affunplt pleaded, it was found for Do 7 ¢
the Plaintiff : But in Arreft of Judgment Telverton thewed that the f;oan.],“”’
Declaration was not good ; for it appears by the Flaintiff’s own Shew- Tnge, tmuns,
ing, that the Confideration on his Part is not performed, becaufe the
6 /. were not lent all at one Time, but 2 /. at one Time, and 2 /. two
Months after, which is not according to the Agreement; for now it
appears to the Court that the Defendant had not the Benefic of 6/,
for one whole Year, which was the Intent of the Parties, neither
could the Defendant raife fuch Profit to himf{elf by having the 64
at fuch divided Times, a5 he misht if he had them altugether ; then
the Confideration on the Plaintiff’s Part not beihg perform’d is as a
Diffolution of the Promife ex Parte of the Defendant. And althe’
it appears by the Declaraticu that the Defendant accepted the fever.d.
3 1. yet that is not material; forafmuch asitis not performed accord-
ing to the Agreement; but if the 6/ had been lent by feveral Per-
{ons, and at {everal Times in one and the fame Day, it had been
good ; for the Law makes no Divifion of a Day, but in Cafe of Ne-
ceffity, but in general Intendment, what is done in a Day is done
at the fame Time: And if the Confidcration had been to have lent
the Defendant 20/, iz Gel/d,- and he declares and fhews 10/, of the
20l to have been iz Siwver, altho’ in Subitance of the Matter it is
performed, vet it is not according to the Letter, which being put
and exprefled 7 Specic, gives Direction how it fhall receive Con-
fhvustion: Lwad onines Fuffic’ conceffer’ in toro, and new Bail enter’d
into by the Detendant to anfwer to a new Declaration. £ rod Noru
Go,e0 .0 nor the Defendant.

Randall
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Noy 16.
Godb. 149.
Cro. Jac. 59.
Audira Que-
rela.
Recogni-
fance.

Scire facias,
Two Nihils
returned.
Audita Que-
rela on Au-
dita Qxe-
rela.
YJudgment.
Nonage
Re- mlpec-
Cloﬂo

e Brtr 35,
Adtion for
ﬁ\i‘;md:z‘ing
ks Title.

Rand:zll <erfus Wale,

Rdf:dﬂl/, being an Infant, enter’d /into a Recognifance to Wale
of 300/, and ovrousic Avdita lpovela in the Common Pleas
within Age, and upon lnipetion was ad]udged within Age, and a
Scire facias was awarde\i apam{’t Wel:, and as appeared by the Re-
cord, on one Nibil only retumed, the Judgment was that the Re-
cogmfmce fhould be canceild.  Upon which #ule brought Byror in
the King’s Bench, and affigned the Error aforefaid, that there ought
to be either two f‘ 1hils returned, or a Scis¢ fecis for two Nibils a-
mount to a Garnifhment, and without Garnifhment and Hearing of
the Party to whom the Recognifance was made, it ought not to be
adjudged to be cancelied; and for this Reafon it was reverfed:

Whereupon Rondally belntr at full Age, brought ancther 4udita Que-
rela in the King’s Bench, “and comprehended all the Matter afore-
faid, and Mewed that the firft Judgment was only reverfed for Error
in the Proceedings, and not in the principal Matter; and upon that
WWale demurred. And it was adjudged that the Audita Querela did
not lie; for the Judgment of Reverfal is general, and not for any
Spemal Reafon, but that the Party fhall be reftor’d to all that he
loft by the firft Judgment; fo the Recognifance fer on Foct cgois.

2. The Judgment of Infpeé‘non, Ithough it is but an Award, yer it
is not of Force but in the fame Court where the Proof per Tefes,
and the Infpeéhon was; and that does not conclude the Judges of
the King’s Bench, who are in Court, but that they ought to have
a Re-infpection, which cannot be in this Cafe, becaufe the Party
Plaintiff is now of full Age; and if in this Cafe on the firft Judv-
ment reverft, Randall being within Age had brought a new _4udirs
Ruerela in the Common Pleas, he ought to be infpected again; be-
caufe it is a new Original, and all the former Proceedmgs are dif-
folved by the Reverfal of the Judgment. &0d Nora.

Sir Thomas Grefham werfus Crintley,

HYT Brother was a Fool, and was never boviz tec do hanfclf cis
Guod 5 for that he could et hold his Hand ftz“ varifyios md
z/bﬁ vibing to bis Farbe”s Willy notwithffanding I bove that 1o ficc i
aly Hoﬁfe, that 5 «f bis Heii Elizabeth Grefbam J» Qb aiy [ch
AE as be bath doney it fball bring ber to iuber:r Tidizey. Upon this
Sir Thomas brought the A&ion againft the D fen. ‘mt, and ﬂae\x d

that his Father was feifed of the Manor of “ir/c:, and of oth
Lands, and by Will devifed them to 4 his Wife, Remnaiader in Taxl
2 to
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to the Plaintiff, and that the Father had Iffue J/7Ziam the

Elder, who had lflue Elizabeth his Daughter and Heir, and

this Plaintiff the younger Son, and that 4. is dead, and the
Plaintiff enter'd afterwards, and the Defendant in Slander of

his Title fpoke the Words aforcfaid; and thewed further that

he had an Intention to make a Jointure to his Wife, and to

pafs feveral Parcels of the Land to him devifed to his younger
Children for their Advancement, and was hinder'd in that In-

tent by thofe Words, to his Damage 100/  And upon Noz

Cul', it was found for the Plaintiff to 20/, Damage, but Judg-

ment that Ni/ cap’ per Billam. 1. Becaufe it does not appear

by any Thing in the Declaration that the Plaintiff is damni-

fied, oiz. that he was about to fel/ it, or had cnter’d into a

Bond to make a Jointure to his Wife, which by Reafon of {uch

Words of the Defendant would not be accepted; and fome

* fpecial Matter ought to be thewn in which Damage might * Cro- Cax:
be apparent, as in the Cafe of Gerrard, 32 Eliz. 4 Co.18. a. Cro, Jac.
for on fuch gencral Words no fpecial Slander can be impofed: 397, 382
As if a Leafe for Lifc be made with Condition of Re-entry, f;}"l‘ Reps
and . & will fay, that he can fthew that which will bring s Bult. 75
him in Reverfion to the Pofleflion; this is not any Slander, for Palm- 531
the very Leafe it felf by Indenture, by which the Land was

demifed will bring him to it, either by the Condition, or by

the Determination of the Eftate. 2. It appears by the Plain-

tiff’s own Shewing, that Elizabeth is Heir at the Common

Law, and that the Plaintiff himfelf has but an Eftate Tail,

and upon that determin’d, Elizabeth will have Titfley as ge-

neral Heir; and the Defendant does not thew any Time cer-

tain when Elzabeth will have it, but indefinitcly, and that

fhall be taken im meliori fenfu. Quod Nota; Telverton of
Counfel with the Defendant.

Trin. 4 Jac. B. R,

Higgins fverfm Burcher.

HE Plaintiff declard that the Defendant affaulted and 1 Brownt,
beat, Ge. one . his Wife fuch a Day, of which the ;C;); 9
dicd fuch a Day following; to his Damage, (5¢. And teme or
it was moved by Fofter Scrieant, that the Declaration Sevvanc kils
was not good; becaufe it was brought by the Plaintiff for Beat- *
ing his Wife; and that being a perfonal Tort to the Wity is * { Rol.
now dead with the Wife: And it the Wife had been alive, he Rep- 362,
could not * without his Wife have this Action; for Damagcs t';r;‘l)‘”*"
fhall be given to the Wite for the Tort ofter’'d to the Body of Cre. Car. go
An his
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i?lafgn o his Wife.  Quod fuit concefJum: And by Tfﬂzﬁe/d Juftice, if a
ot ML ATan beats the Servant of 7. 8. fo that he dics of that Battery,
A&ion for the Mafter thall not bave an Aétion againft the other for the

Lofsof ser- Battery and Lofs of the Service, becaufe the Servant dying of

vice, . 2. -
‘ the Extremity of the Battery, it is now become an Ofience to
the Crown, being converted into Felony, and that drowns the
pcmlculsu ()H"ence and private Wrong offer'd to the Mafter be-
tore, and his Adtion is thereby loft: Yuod Fenner and Zelzer
¢0% co;zceﬂuzmt.
Heake werfus Moulton.
Words, " Howu art a conmmon Barretor, and deferceft ff) Z)e Langed:
faé‘r“‘”ﬁ. And, per Crrian, no Aéion on thefe Words: For the
’ 0. 1%,
171, Words * (commnon Bawez‘m) are no Slander; for the Offence is

Hob. 140, only made finable, and he is to be bound cle (e bere gerendo:
pa rar And to fay that a Man has broke the Peace, or is a common
”  Rogue, or a commen Hunter of Deer in Parks, and a Breaker
of Forefts arc not actionable; for they are not Sianders, bus
t Ance 57.  found only in Difgrace.  'The fame Law to fay, 1 J. S. con/d
Cro. Jac. 5% lguve killed sze, is not actionable, becaufe no A& is done, but
6 Cro. Tl 5. Tolts merely in Conjecturc: Otherwife to fay § He did I'e i
WWait to kill me; for the Lying in Wait is punifthable; and a
Slander, as being-an Introduction to a more wicked I'wtf‘n..
The fame Law to fay, He prepered Poifon to kill J. 5. ngo
ke never gave the Poifon, yet the very Preparation is a Slandzr,
Generat  And for thc other Words (He deferecth to be Tanged) they are
Wofldﬁ ire  too gencral and extravagant to ground an Action upon tni’li;
no Slanders hecaufe it is not fhewn what At was dene to deferve He ng-
ing: And, per Femncer Juflice, 1t was ¢ d;udfrsd, that to ia\'
Words ac- Thou vt as cery o Lidet as any iy iz Warwick Goo/ will bear
tionable by an Acltion, with a partxcular “Averment that fuch a one bv
STEEROT T Name at the Time of the Words was a "Thicf in [/ wroics
(yoal; but, becanfe the Plaintiff in fuch Cafe had J“Cd\\d the
Averment of fuch 2 one who was not in the Goal for Felony,
bur only ws Accetiory to Felony, for that Reafon there was

enter'd N capear por Bilase,

The King «ve;:[m Masithew.

?;0- Jac. N a Writ of _EII‘OI', on a Judgment given in a QOnare
B ol Lippedir againft the King in the Common Pleas to the
166.  Church of 7 the Point was only, whether a double U-
1), Impedir,

= m,wm {urpation on the King put him in fuch a Manner out of
en the King. Pofleffion, that he fhould be put to his Writ of Right?

4 And
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And it was adjudged in the Common Pleas againf{t the Opinion
of Anderfon, Chict Juftice there, that the King is put to his
Writ of Right: But Error being brought on that Judgment, it
was reverfed in the King's Bench by the Opinion of Pophan,
Chicf Jultice, Zvloerton, I illiams and Tanfield; Fenner being
contra.  And they alledged two Reafons; 1. that the Right of
the Patronage, and of the Advowfon it felf being an Inheritance
in the Crown of Record, the Law {o protects it, that it can be
devefted by no 'Tort committed by a Subjeét; for in the King's
Cafe there ought to be the fame Means to deveft it out of the
King, (viz. a Record) as there is to intitle him: And hercisno
Matter of Record againft the King ; for the Prefentation by a
Subjeé is but Matter in Fa&, which A&, altho’ it is mixt with
the judicial Act of the Bithop, </z. Inftitution, yet that docs not
prejudice the King; forafmuch as it is grounded only on the Tort
of a Subject. 2. Reafon was; no Man can fhew when, and at
what Time the Ulurpation on the King commences; for there
is no Doubt, but that after the fix Months paft of the Incum-
beney he may well prefent; for Plenarty is no Plea againft the
King, and zullum Tempus occurrit Regi : And after fuch Ufur-
pation, it is not doubted per Curiam, but that the Patronage is
yet in the King to grant. And per Popham, a Cotfirmation
made by the King to fuch Prefentee is good to cftablith his Pof-
fefficn againft a Recovery ina Quare Impedit by the King after-
wards; but it does not enure to any Purpofe to amend the E-
ftate of the Ufurper; for he gains no Pofleflion by the Prefen-
tation againt the King; but the Releafe to him by the King is
merely void for Want of Poffeflion ; and during the Life of the
firft Prefentee it is not queftion’d (by them all) but the King
might prefent, then the Incumbent’s Death cannot make that
be an Ufarpation, which was not {o in his Life; for his Death
is a Determination of the firft 'Cort, which fhall rather aid than
hurt the King. And (per Tanficld) according to this Refolu-
tion was it likewife rcfolved 23, 24 F/iz. in the Common Pleas
in onc * 2urdley’s Cafe, altho’ there was not any Induction in
the Cafe; which was the Reafon that the Opinion of the Judges
was not deliverd in Point of Judgment; but they were all of
Opinion, as they in this Court now are; and no Book in the
Law iscontrary, but only glancing Opinions in 43 E. 3. 19 E.3.
¢ 18 E.2. And in this Cafc Popharz {aid, that + Unare Dn-
pedit was at the Common Law, but that was only on a Pre-
fentation without Induétion; for on the Difturbance at the Com-
mon Law the Quare Iupedit lay. Butif the Incumbent had
been induéted, then at the Common Law a Writ of Righit of
Advowfon only lay.  Qued Notay quia 7 erai o,

Armuiglr

* 1 And. 9,

Owen 43.
Mo. 338.
6 Co. 3o
Noy 13,

.i.
1

21 my,

<.

E



92 Trin. 4 Jac. B. R.

Armiger Brown werfus Wentworth.

gﬁ’;‘;?&:gg BRowﬂ Adminiftrator of one R. Brows his Uncle, was fued
of a WVill in the Spiritual Court for a Legacy of 300/ by onc [fent-
how, ;::OI%Y worth, who claimed this Legacy by the Will of R. Browsn. Ar-
it mallpe #2iger Brown, the Adminiftrator, pleaded a Revocation of all
wwicd, former Wills by R. Brown, by Writing under his Hand, and of-
fer’d to prove it according to the Courfe of the Common Law

by onc Witnefs, Comparifon of Hands and fuch like, which

Proof the Ecclefiaftical Judge would not allow ; upon which

Armizer Browsn brought a Prohibition in the King’s Bench con-

taining the Matter aforefaid: And upon the Defendant’s Mo-

tion to have a Confultation, it was well argued by all the

Pot. 135, Judges there.  And by Pophan: and J1illiazs firenuouily, that
‘é}éfjac‘ .69, @ Confultation ought to be awarded: For the Will in this Cafe
is the Principal, of which without Doubt the Spiritual Court

has Jurifdi&ion, and the Revocation is a Thing merely depending

and waiting on the Will, and but acceflory to it; and therefore

fhall be there alfo tried; for in Regard the Suit there is but

Legacy.  for the Legacy, which is merely Ecclefiaftical, and for which
the Party cannot have Relief by the Common Law, there is

no DMatter contained in the Suggeftion to entitle the King's

Court cither to the Thing demanded in the Spiritual Court,

or to Jurifdi&tion: But if the Will had centained Land and Le-

gacy alfo, and it had appeared by the Suggeftion, there becaufe

there might be Croffing in Proof, to prevent this Contra-

ricty, that the Proof in the Spiritual Court might be no Evi-

eoox3ab dence at the Common Law, nor any Inducement to a Jury,
"7 dris ufual to grant a Prohibition: But zzzguan: where the incire
Tatter contained in the Suggeftion belongs to the Spiritual

Court. But Fezner, Qelverton and Tanfield refolved to the

contrary: 1. Becaufe the Revocation is merely a temporal A&,

which difcharges the Spiritual Court from having any Inter-

medling with it, and is not in any Sort dependant on the Will;

for they arc called Dependants which go 1n Affirmance of the

Will, and not they which difinnul and difaffirm the Will, as

Where one, the Revocation does; for this Revocation is an Exerption of
and where . . : . .
wo Wic. the Will, which fhall not be ventilated there, by their frict
nefles requi- Kind of Proof, where there ought to be two Teffes omni F -
fize, ceptione majores; for a Revocation before one Witneft is fuf-
ficient in our Law. 2. Although the Spiritnal Court has Power

both of the Will, and of the Thing demanded there; iz,

Probate of a the Legacy; yet in its original Nature the Will it felf was
Wil origi- Temporal: As appears by 2 R. 3. Teflament 4. And a
;;ZLT ¢ Lhing which gocs in Abridgment of the Common Law

4 | fhall
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fhall be taken ftriély, and fhall not have any Favour in Con
ftruéiion, fo that the Revocation being a "Thing merelv collu-
terateral to the Will, remains at the Common fasv as to Proor,
As 1 K. 3.——1 Man by Will gavean Horfe to 7. 0 and atter-
wards by Delivery with his own Hand gave the fame Horle to
F. 8 if F.D. fues in the Spiritual Court for the Horle as for
a Legacy, and the other pleads that the Teftator gave it himm
in his Life-time, this fhall be triable in the Spiritual Court
alfo, for by common Intendment the Judge therc will do Right
to the Parties. But, per 2elverton in that Cafe, if the Judge
will not allow * fuch Proof as the Common Law allows, a
Prohibition fhall be granted; and yet the Common Law can-
not determine the Thing demanded ; yet it prohibits the Judge
till he fubmits himfelf to the Allowance of {uch Proof as the
Common Law rcquires: And this Point being precifely put in
the Suggeltion, <z Refufal of fuch Proof as the Common
T.aw admits, was, as Tanfield faid,
his Opinion; for now the Plaintiff complains in a Point
certain, and of fuch Naturc as by the Common Law ought
to be redreffed: Whercas if he had omitted fuch fpecial
Matter, viz. Difallowance of the Common Law Proof,
a Confultation-ought to iflue; for fo was the Cafe 29 Eliz. in
B. R. where in a Suit for a Legacy the Party Decfendant
pleaded a Releafe, and becaufe the Judge would not allow it,
he brought a Prohibition, and {uggefted nothing but that the
Judge would not admit the Relcafe, and did not rely on the
Manner of the Proof ufed there, and for that Reafon a Conful-
tation was awarded ; for the Court there may try the Releafe,
and by Refufal of the Releafe only by the Judge, the Partyis not
grieved iIn any temporal Sort and Kind; but he may well be
rclieved by Appeal; but if he had exprefled his Grief by Re-
je&ing fuch Proof as the Common Law allows, then Ster Pro-
bibitioni. Quod Nota. Velvertor of Counfel with the Plaintiff.

IR

Wildbore wrfm Cogan.

HE Plaintiff declared on three feveral A pfits, and Lawd

the tirlt fumpfis v iprilis Ao 44 Fiic. the fecond -
Jumpfit 1 Funit Auno 44 [ipradicio; and the third fwuoy:
in this Manner, Cumque polica, [cilicet 12 F.b. Anno 44 {o-
praditio, ¢e. And upon Now fJiunpfit pleaded, it was
found for the Plaintifl: But Ni/ cap’ pei Biilume enter'd, be-
caufe the Promife, which was prior tempore, is pat by the De-
claration to be pofferior ordine ¢ tenpore alfo, by Reafon
ot this Word (/cilicor) annexed to this Woid (poffea) for as
by the Word (po7er) the Premife which follows is to be
Bb mntended

—

Thar which
abridzee taw
Common

Lew dhalt b2
taken 1,194~

ly.

* Poph, 8,
59

Hurr. 22,
Latch 117,
217,

Cro. El 88,
666.

Mo. 413,

the chief Ground of 9°7

Hob. 188,
247. .
1 Rol. Repe

172.
3 Mod. 283,
Salk. s47.

Confulta-
tion.

Affumpfir,

Conftrifrinn
of the W 4y
Poftey

[65S10

B IIHE
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intended of a Promife after the firt 4ffumpfit, {o being join'd
with this Word ( fzilicet) which makes the Word (poffea) which
of it felf is general, to be now fpecial, referring to a Cer-
tainty, cannot receive any Conftruction, but that the third Pro-
mife was after the other Promife, which by exprefling the Time
to bc 12 Feb. 44. is repugnant and contrary; for Feb. 44. is be-

Cro.Jac. 97, fore April 44. But by Popham Chicf Juftice, where there is

3% 618 5 Certainty expreffed in Time, as the Day of the Bill pur-
chafed, which is alway fer down, and afterward the Plaintiff
will fay in his Declaration, that the Day of the Bill purchafed,
fcilicet fuch a Day in certain, and miftakes the Day, in that
Cafe the (fcilicer) isidle and void, by Reafon of the former
Certainty appearing of ‘Record; but in this Cafe the (frilicet)
der otes only the Certainty which was not expreffed before,
and that to be fubfequent in Time to the former Promife,
which appears otherwife; and therefore the Plaintiff cannot
have Judgment, for Damages are intircly given for all three
Promifes; and it appears that one of them is not well laid.
Ounod Nota. But it ({cilicet) had not been joined to (poffes)
then the Declaration had been good, and the (poffea) only
per fe had been void. And Taznfield Jufttice faid, that accord-
ing to this Refolution, it had been adjudged before in the
Cufe between Drake and Pounge.

Mich. 4 Jac. B. R.
Hawkes werfus Brothwith.

F a Parfon grants to a Parifhioner his own Tithes by Way

é of Retaincr, altho’ it be not by Deed, but only by Parol,

it is good; and a Prohibition thall be maintained on this

* Maybefor Grant by Way of Suggeftion, if it be ™ for Years; otherwife

a Year, but - - . ..  Daprioe 12 . A 1
Dot farvoars, If it be as Jong as the Parties live, or fuch like; for aithough

witheut it does not found in Interclt by Way of Contraci, but only
I)Ccdo W MY N s oQ 1k g 1 o0 ({ 7‘ ; . -
CroJac137. by Way of Difcharge, yet it is good without Deed; for it

& vide Hob, 1s in the Nature of a perfonal Compofition, which may be

176. 5.C.  without Writing, only by Parol. But between 1 Ne/fo7z and
x Cro. B, Woodward and Prettimarn it was ruled, that if a Parfon b

188, 249.  Way of Contra&t by Parol agrees that F. 8. fhall have all

his Tithes for three Years, or fuch Term, by Virtue whereof

F. 8. tzles the Tithes, and is fued for them in the Spiritual

X Court,
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Court, . §. thall have a Prohibition on this Matter; for altho’

it docs not enure by Way of Intercl: to make it a Leaf: of the

‘Tithes, becaufe it is without Decd, yet the Contract between ?]S?dtm

them thall bind as to the Perception of the 'L'ithes, of which J;f,}ﬁg_"

Contra&t the Temporal Coure fhall judge; but if he afligns Where e

the Benefit of his Contraét over to 7. D. F. D. fhall not have z.ﬂ;‘ﬁg‘aﬁ_

a Prohibition on a Suit in the Spiritual Court, becau no In- crad thalt

tereft was transferred by the Contra&, but only a perfonal not pave &
.. . ‘ .. ~ Prohibition.

Bond between them, which runs only in perfonal Privity of

the Contract, and does not extend to a Stranger. According

to the principal Cafe was Rolls and Rofls a Cornwall Cafe,

that on the Agreement to retain Tithes, if it be without Deed,

a Prohibition will lie.

Tanner werfus Small,
NOm, Pafeh. s Fac. between Tanner Plaintiff, and Small woy 135,

Defendant in a Prohibition, the Plaintiff fuggefted, that Tithes.
he being a Parifhioner corpounded with the Defendant to re- De™iPen
tain his ‘L'ithes for {feven Years, rendring sos. per 4un. and it
was moved that it was not “ good, becaufe it is not alledged * ¢ro. Jac.
to be by Deed: But fota Curia coutra, and they took a Dif- 137
ference between fuch Compofition, to have for Years, and to
have for Life; the Firft is good without Deed, the Second not.

And + fo it has been often adjudged. -26(3;0. Jac,

N
3

It hath been fince refolved, that no Prohibition will lic upon any Compofition,
whether for Life or Years, forany Tithes; and therefore the proper Remedy
is to appeal to the Arches, if the Confiltory Court fhould refufc a Plea of
Compofition. Carthew j0.

7

Hill. 4 Jac. B.R.

Parry werfus Dale.
E‘HE Plaintiff declar’d on a Bond of s00/. The Defen- Cro.Jac 14a¢

dant demanded Oyer of the Bond and Condition, which gg:a_lw'

were enter'd iz hec Verba, tc. Noverint, ¢5¢c. The D2- F:lie Latin,
fendant ¢ zeri & firmiter obligari to the Plaintiff iw grimgieging E:f“i
Libe, €. and per totam Curiam, preter Williaras, Jultice, Ni/ Mo. Soan
capiat per Billam enter'd; for altho’ falfe § Latin in a Bond Cro. Car.
will not make it void or vitious, as it will do in a Writ, 1o H. 7. ‘él.g_’ i‘alc.'
becaufe a Man may purchafe a new Writ at his Pleafure, but 203, 290,
not a new Bond, yet Words which have not any Senfc or Signi- éSSH’ﬂf”'
fication, or which are not omzino Verba Latina, will not bind sat. see
any 1, and here the Word (quimque) with «n () is no § Mod. 285
Latin Word, and altho’ in Sound it refembles (geingue) which is gi?&b:f
(tive) yet, by the Entry of the Bond iz bec Perba, the Court ”
ought to judge of every Letter and Syllable, and it is not hke

9 H. e,
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€ Hob. 116.
Mo. 643.
Cro. EL 896.
Septuagent,

i Rol. Abr.
889. p.1.
Cro. Jac.
147.

Noy 119.
Trefpafs.
Departure.
Demurrer.
Trefpals ab
initio.

An Eftray
not to be
mifufed.
Licence in
Law.

% 8 Co. 146.

a.

Perk. Sc&.
190, 191.
1 And. 65.

9 H. 6. Wiginti Libri, which is taken to be good, becaufe in
every (w) there is a fingle (). So here if it had been (guinngue)
with a double (%) or, as Pophan: Chicf Juftice faid, (quijnque)
with two Dafhes over the Head, it would be but incongruous
Latin: But (quimque) with an () is no Word at all: So it
is asif 7. 8. is bound ¢z Zbris with a Space, without fthew-
Ing guantune, which is not good. Quod nota. Yct zota in this
Cafe I vouched a Precedent of a Cafe between * JJalter and
Pigot in the Common Pleas 43 Eliz. where the Writ of Debt
was brought pro feptingentis libris, and upon Oyer of the Bond
enter'd, the Bond it felf was feptuagentis libris, and a Variance
pleaded between the Writ and the Bond, and yet adjudged good;
which Judgment was affirmed upon Error, and yet there is no
fuch Word as (fepratagent’) but becaule (feptua) is Part of a
good Latin Word, as (feptuaginta) for (feventy) therefore
(feptua) joined with (gentis) viz. wrote with an (¢) and not
with an (7) is good: It was faid per Cur’, they be not alike; but
if it had been fepruamgentis with an (m) aliter fenferunt.

Bagfhaw verfus Gaward.

HE Plaintiff declared for an Horfe taken at B. 14 Noe.

3 Fac. 'The Defendant pleaded, that he the fame four-
teenth Day, ¢gc. feifed it within his Manor of D. ¢5¢. as an
Eftray, and thewed that he had Title to Eftrays there, and that
the Plaintiff the fame fourteenth Day, retook the Horfe, and
was thereof poffefled again: The Plaintiff replied that 16 Day
Novembr the Defendant ufed and rode the Horfe at B. ¢5c.
and upon that it was demurred, and adjudged for the Plaintiff;
for the Matter alledg'd in the Replication is no Departure,
but agrces, and is of the fame Nature with the Trefpafs {up-
pofed by the Declaration; for altho’ at firft by the Declaraticn
in common Intendment the Plaintiff is to recover the Value of
the Horfe in Damages, becaufe T'refpafs difuffirms Property ;
and altho’ the Defendant fhews that the Plaintiff has the Horle
again, yet that is but Mitigation of Damages; for now he re-
covers only for the Detainer: But when the Defendant by his
Demurrer has eonfefled that he rode the Horfe 16 Nozemir',
altho’ the Taking of the Horfe as an Eftray is juftifiable, and
no Trefpafs; yet becaufe by the Seifure as an Eftray he has
not the Property, but a bare Cuftody ; therefore the Riding is
a Mifdemeanor, and makes the Seifure tortious ab Izitio; for
it 1s a t Mifufer of the Licence in Law; as if a Man diftrains
Corn in Sheafs, and threfbes ity 21 E. 4. or comes into a ‘['a-
vern and fteals a Cup, 13 E. 4. or the Leflor comes to view
Waft and breaks the Hedge, in thefe Cafes they are Trefpafiers
1 ab
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ab Initio, and the very Entry is punifhable, which at firft by
the Licence in Law was good, 5 f. 7. It is otherwife of a Li-
cence in Fat, as 2elverton Jultice faid, for that excufes the
Entry, altho’ a tortious A& cnfucs, and the Party fhall be pu-
nithed only for that in which the A¢ is tortious, and for no-
thing more.  Quod Nota.

Harringron werfus Laun{don.
¥ Aunfdorn recover'd in the Court of Shrewsbury in Trover for Noy 1:0.
2 _, Sheep againtt Horringron by Default, and a Writ was a- %’;’; on
warded to enquire of the Damages, returnable at the next Difonting-
Court, ad quem Diem the Plaintiff appeared, and the Writ ance of Suit.
was return'd ferved, but Furata ponitny in refpeétu ufque ad Jugment.
proximam Curiam, which is put in certain; and at that Day ance of the
the Plaintiff appeared again, and the Jury ponitur in refpetin, Flea by 2
and Day given over till ve Funii, ¢rc. and on 1o Farii Furata ,cor;;é;f,_‘n
agaln pomitur in ve(petta s but the Plaintiff did not appear at Writ of In-
that Day, nor * had another Day over; and at the Day given 337
to the Jury they appear'd, and gave 20/. Damages: Upon EL 144 ;74
which the Plaintiff had Judgment for the 20/ Damages, and
Cofts. And Z¢lverton affign’d for Error, that the Plaintiff aot
having Day on the lalt Adjournment over, that the whole Mat-
ter was difcontinued; for by the firft Judgment the Defendant
was out of Court, yet the Plaintiff ought to attend from Day
to Day, becaufe his Judgment is not perfe& ’till the Damages
enquird: Then when the Plaintiff had Day 'till 10 Fanii, ¢e.
and did not appear at that Day, the Court ex Officio, without
the Prayer of the Plaintiff, ought not to have made a Con-
tinuance of the Jury; for that ought always to be ex Peritione
of the Plaintiff.  Ze/overtor alfo afligned another Difcontinuance
in the Cafe, ziz. becaufe the Jury was continued over by a
Pozitur in re[peftu, which thould never be, but on an Iffue
to be tried between the Partiess for the Jury on a Writ of In-
quiry of Damages is but an Inqueft of Office, which has no
other Continuance but by a Now wifit breve by the Officer, or
by the Sheriff.  Quod 11:it comzceffum per totams Curiane, in both;
And thercupon the Judgment was reverfed.

8 Co. 146. b,

Marthan werfus Jemx.

N Decbt on Bond, the Condition was to ftand to the Award, 1Brownl.ga.
Arbitrament, Ge, of Mafter Pooley of Grays-Inn about the ;Cm Jue.
"Title of a Copyhold Tenement: Mr. Pooiey awarded, ¢9c. that Debe.

the Defendant fhould pay the Plaintiff 6 2 on 21 Maii 3 Fac. at Award re-
fuch a Place, viz. in the Church Porch of Rattlefder ; and far- P8
therawarded, e, that the Plaintifi by his Decd thould releafe

w the Defendant zorew Fas. Ge. fuper pradiom viimum dicm

T Maii,
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Maii at the fame Place on the Payment of 6/, and in another

Claufe in the Award he awarded that the Plaintiff fhould

make further Affurance to the Defendant for the Extinguifh-

ment of his Title; as thould be devifed, &e. And 2%lvertorn

moved; that this Arbitrament was void, and that it is in a

ITanner no Award; for it is repugnant and infenfible; for al-

tho’ it is certainh on what Day the Deiendant fhall pay his 6 /.

yet zefcitur quando, nor on what Day the Plaintiff fhall releafc
to the Defendant, for there is no fuch predittum primune Diem

Maii, in the whole Award; and it is not bound or tied to any

Year of the King, fo that it is altogether incertain; and altho’

it may be colleéted that the Arbitrator intended the Twenty=-

tirft Day of May, by Reafon that it is limited to be made fu-
per folutionem of the 6/. which was 21 Maii, yet that is but
by Way of Infcrence and Implication; and altho’ it was ob-
jected, that admitting the Award void in that Point, yvet it is
good in the Refidue, which is to be performed by the Plaintiff,

Awardveid pjz, the Making of better Affurance: To which 2¢lvertos an-

mPart. fiverd, that all the Claufes in an Award are material, and this
Claufe of further Aflurance depends on the repugnant Claufe
of the Releafe to be made; for the Arbitrator intended that
the Releafe limited to be made fuper pradictum privum Diem
Maii (where there is no fuch Day) thould be the firft Affu=
rance, and the Affurances which are to be made by the fubfe-
quent Claufe tend, in the Arbitrator’s Intention, only to the
Strengthening of the Releafe. Quod fuit cozzceflum. Et per to-
tam Curiam there is a Difference between Wills and Deeds, and

Deeds con-  Detween Awards; for Deeds, Ge. fhall be conftrued according

firued ac-  to the Intent of the Parties, and upon the Words to be col-

fﬁ;d;gtge:l‘t’ ¢ lected on the Deeds; but an Award s in the Nature of a Judg-
the Partics, ment and Sentence, in which there ought to be Plainnefs, and
no Colleé&ion of the Intent of the Arbitrator, for it ought to
be his Judgment, and not the Judgment of another on the Ar-
bitrator’s Words; and therefore by Tanfic/id Juftice, it Las been

* 5 Co. 77, adjudged, ¥ where an Arbitrator awards that cne ¢ the Par-

78. ~ ties fhall become bound to the other in the Sum of ——_ and

Cro. El. g32. . . . / i ?

Mo. 359, muentions no Sui in Certain, but leaves a Space for the Sum,
it is void ; and it the Award 1s void in one Claufe, altho’ it is
good in all the other Claufes, yet it i in Law no Award;

o for a Judgment ought to be tull and pertedt (7 grmilss. Qwod

z fis}g‘ 4 Nota. But if the Arbitrator awards that one of the Parties, and

3 Leon. 62. T 7.8 a Strenger fhall do fuch a Thing, it is goed as to the

5 Co. 78.a. Party, becaufe within the Submiflion, and void only for 7. 8.

Mo' 659’ 1C v i Ty J 1y Ao ! .
2 Sand. 337. who is a Stranger.  Qued wide 19 E. 4.

The
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The King and Fawcet.

Awcet, and others, were indi¢ted on the Statute 8 H. 6. for

a Forcible Entry on the Frechold of the Earl of Lincols,
and it was for an Entry and Force before the laft Pardon by
Parliament: And Crooke moved to have Reftitution; and per
Curiam, nore potuit; for the Statute 8 H. 6. provides two
Means to punifh Offenders, one at the Suit of the Party by
Way of Agion, the other at the King's Suit by Indictment:
And in Cafe where the King is Party, the Force, which is the
Offence againft the Crown, is the Principal, and the Reftitution
is but acceflory, and depends upon that, then when the King
has pardon’d the Force, the Strength of the Indiéiment is gone;
for the Party is not to have Reftitution but by Means of the
King, and the King has given away his Title (wiz. his Fine)
by the Pardon. And, by [/illiams Juftice, fo was it ruled be-
tfore between the Lord Stafford and Thinn for Lands of the
Vord Stafford, which Thinnz was indiGed for Entcring with
Force, but obtain’d the Quneen’s Pardon of the Force, which
Pardon he thewed to the Court, and pleaded it in Bar againft
the Lord Stafford to prevent Reftitutions Et fic fecit, per
Opinionen: Curiz.

The King werfus Ford, €gc.

TORD, and others, werc indited on the Statute 8 F. 6. for

4 a Forcible Entry, and alfo for a Forcible Detainer of a
Mefluage, ¢re. iz Coud Effex, being the Freehold of Richard
fiulakenden; and this Inditment was preferr’d at the Seffions
to the Grand Jury; and they returned it in this Manner, vz,
as to the Entry with Force, fgnoramus; as to the Detainer with
Fowce, Billa wora: Bur (his Endorfernent not being fpied, but
bueinz taken by the Juttices of Peace for a full Indiétment in
both Pomnts, they awarded Reftitution to Harlakenden ; but af-
terwvards, this Indicement being certified into the King’s Bench
by Ceitiorari, and the Endorfement returned in Manner ut fu-
#ra, they awarded Re-reftitution; yet 2vlverton moved, that
they oneht not to regard the Endorfement, for the Court did
not fend tor it, but for the Indi@ment; and this Endorfement
makes it no Indiéiment at all; fo the Clerk of the Peace has
done more than he was commanded to do; but, per Curian,
the Endorfement is Parcel of the Indi&ment, and the Per-
festion of it and the Court {ent for the Indi&tment cum om-
wiles id tangen’s and the Endorfement touches it principally,
or

Cro. Jac.
143,
Noy-1r9.
Indiftment
on S H.6.
Puardon of
the Force
prevents Re-
ftituiion.

Cro. Jac.
I§1.
Indi&tmeant
on S H. 6.
Ignoramus
to Parrt,
where it de-
firoys the
Whole.
Re-reftitu-
tion.
Indor{e-
ment
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6 Co. 62.
Cro. Jac.
141, 166.
Error in
Q. Impedit.
Tempus fe-
mefire.

W. 2. ¢ 5.
Months.
Co. Lit. 135,
b

2 Inft. 360,

* 5 Co. 1. b
Dy. 218,
pl. 6.

for it is the Life of it. And in this Cafe, per Curiam, after
fuch Finding of the Jury, Harlakendesn ought to Lave preferr’d
a new Indi¢tment for the forcible Detainer only ; for now be-
ing made onc intire Indi¢tment, and the Jury finding only the
laft, it s no Indi&ment at all. Qnod Nota.

Paich. § Jac. B.R.

Baker and the Bifhop of Peterborough werfus
Catesby.

Offer, Parfon of Whifton in Com. Northampt', was de-
F prived 15 Fan. 1604, The Bifhop of Peterborongh as
Ordinary gave Notice to Catesby the Patron 24 Feb. fol-
lowing, and afterwards 12 4ugu/t next collated Baker, upon
which Cazesby brought a Q. Impedit, and recover'd in the Com-
mon Pleas, which Judgment was affirmed on Error in the King's
Bench: And the fole Queftion was, whether Tempus femeftre,
which is limited to the Patron by the Statute J7. 2. c. 5. thould
be accounted a full Half-year, or {ix Months, according to
Twenty-eight Days in a Month? And it was adjudged that it
fhould not be accounted by Months, but for a full Half-year,
by dividing the Year into Days, @iz, 182 for the Patron, and
182 for the Bifhop; and for the odd Day in the Year, that the
Law docs not regard it; and fo much alfo appears by the gene-
ral Courfe of the Law, which gives the Lapfe to the Metro-
politan after the Year: Which is a Demonftration that the firft
Year is to be divided between the Patron and the Bifhop. And
altho’ the Statute J/. 2. in one Place fpeaks of the Tempus fe-
meftre, and in another Place of the Piwidinm anni; it was
held that the one expounds the other, the firft being {poke 7z
werbo artis concerning Prelates, the other in plain Terms
which concerns the common People for the Punithment.
But it was held that in fome Statutes where (a Month) by
Name is mentioned, there the Account fhall be by Twenty-
eight Days to the Month; as on the * Statute of 27 H.8. of
Inrolments: And in this Cafe 2%/verton Juftice vouched Spi/-
man’s Abridgment 21 H. 8. adjudg’d according to this Refo-
lution; and {aid that W almefley Juftice in the Common Pleas
vouched a Manufcript of the Time E. 1. next to the Statute
according thercunto, that Tempns femeftre fhould be accounted
the full Half-year ; therefore in the Cafe fupra on Computation,
it appears that the Bifhop’s Collation was twelve Days infra
2 Len:pus
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Temtus fomeitre - Wherctere Careiby recovei'd in the Common
Pleas, and had his Jadement affirmed in the King's Bench
Nidlo contiadicente in cithe, Court,

Ward wer/is Walthewe.

HE Ihop of Exeter Tempore 8. by Dced gave Land,
¢5c. to Nic /’V/f/r Tormwer and L,}lw/]/ his Coufin, in Lonu~
derating of Service done by Turzer, and other Con._,ucmtxona
him moving, to them ard to the Heirs of their Bodies, and
Jied ; they had 1ue Fo. and [[Jillian:; ]1; zer died; Srbid!
n‘.amcd one Claphar ; tlm} aiicn the Land, Se. to Fo. in Fec;
Clashbam died, Aj bidl enter'd, Fo. levied a Fine to 77 [althewe, In
Fee of the Land ¢ie. pw‘/Z afterwards enfeoffed [/ 2llicin the
younger Son, w ho enfeoffed Ed. Jillongkby; Fo. enterd and
demufed to Faltheree, and afterwards J/ulthecz enterd ; and
Willoughly to try the Title fealed a Leafe to JJard, who dc—
clar'd of fo many Acres of Land, Cc. in Sutton Ceeficid ;
the Matter {ipra upon Neu Cul pleaded was found by \ cr-
dict: And that the Bithep dedit Tennzenta prediita per Foe-
prei [, cugni quidesn Falli tenor foquivnr, Gre. nd by the
Duocd it appear’d that the Land was 7z Parva Sutton infrrs
‘Dowzirzize de Sutton 722 Coefield.  And, per Cur’. the Plaintitf
fhall recover; for, 1. It was beld, that it was not any Join-
turc within the Statute 11 H 7. for it is not any {uch Gift as
is intended by the Statute; fov the Bifkop was not any Anceftor
of the Husband, ~nd the Husband gavc nothing for it, but it
is only a voluntary Recompence by the Bithop given in Ac-
ceptation of paft Sorviee; and the Statute intends a valuabl
Comider-tion md Gift in Faé; aifo the Bifhop might well in-
tend the Cift for the Advanceient of the Wife, who appears
to be the Bithop's Coufing and, por Tanfield, 1f it thould be
a Gife within the Statute 11 H. 7. 1t could be but for a Momty,
for the Gift was before the Marriage, when they took by
A OLCHST) and the Huasband dying firft the Wife does not come
to any Part by the Husband, but Ly Courfc of Law by Sur-

vivor. Q.u e of this Concut for the other Juftices did nnt
albw it They all held, that the Fine of Fo. the elder Son

ot Sybill levied to [/ akhcee deftroyed the Entry of Fohn v wi
of I/ l’/[/wv ¢ for altho’ m Truth the Fine pafled notning bu
2y Cencluilon, vet azainft the Fine the Son 7o. and Jalthex
1 i» Conufre fhall be dm“p“c‘ to claim any Thing by Way 01'
tz iturc on the Part of tihe Wlfc on any Titie accruing arter
*h Fine; for they have no new Riant, but Fo. bcing the Son
o whem the T and s intailed, is harza by the Fine. 3. Altho’
pon AVew of the Doca made by the ihioe. the Land which
oy the Drclaraaca b gianeed 72 Setron G ;7‘" [d, by the Luood

D d app-ars
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appears 10 be iz parva Swutton, ¢5e. yet that is aided by the
¥inding of the Jury, who find exprefly that the Bithop dediz
Tenementa infrafcriptas fo that being fo precifely found, the
Deed is not material. Quod Noza.

Mich. § Jac. B. R,
Cox werfus Semor.

N a Suit for Tithes of Lam bs and Wool, ¢5¢. for Sheep
E depaftur'd in a Clofe call’d Greenbil in Balling in Cond

Berks. 'The Plaintiff brought a Prohibition, ana iug-
gefted, that Greenhbil had always paid 10.5. in Difcharge of all
Tithes of Lambs, Wool, ¢5c. And 2%lzertor moved for a
Confultation, becaufe the fame Suggeftion had been made be-
fore in four feveral Prohibitions for the fame Clofe, and the
fame Manner of Tithing alledged, and a Confultation always
granted for Want of Proof within fix Months; yet, per Cu-
vian, it being only for Want of Proof, and not on the Right
or Trial of the Cuftom, and being alfo for Tithes of another
Year, which were not in Demand before, the Suggeftion is
good; for the Statute 5o F. 3. goes to a Suggeftion made upon
the fame Libel, and to a Confultation duly granted, which is
not done in the Cafe above, but only for Negligence in nog
having his Proofs ready. Noza.

Tanner tve;:fm Small.

Mall fued for Tithes, and the Plaintiff fuggefted a Con-
cord and Agreement (he being a Parifhioner) for 4o ..
yearly to retain his own Tithes, and did not prove it within
fix Months: And, per Curiam, he need not, for fuch Proof
goes only to a Modus decimnandi, and not to another Suggeftion
on alLeafe or Contra¢t: And fo is the Experience in the King’s
Bench.

Field

S
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Field werfus Hunt.

Uut vecoverd in Worecfter Court in Debt on a Contradt
for twenty Sheep, and had a Verdi& there, and Judg-
ment , and afterwards it was removed by Error into the Kirg's
Beneh, and afligned generally that Judgment ought to have
been for the Defendant, where it was enter'd for the Plaintitf.
But upon the Opening of the Errors, it was fhewn, that there
was not any Declaration in Worcefter Court; for the Declara-
tion was, Raphael Hunt gueritur verfus H. Field de placito
quod reddar et 20). quas ei debet ¢& injufte detinet, & wnde i-
demt quer’ per M. ditorn fuune quod cuu predift Def. Ge.
And, per Fenuer, WWilliams and Crook, this is no Declaration,
for there wants the Word (dicit) and the Senfe is imperfect;
and altho’ 2¢/verton objeéted that the Declaration is fufficient,
if it 15 good to a common Intent, and that the Word (grer’)
breviter [criptum may be gqueritur, and then it is (wnde idem
querttui. Yct, per Cuwrianz, that will not aid it, for then it is
not certain, to whom this Word (idezz) refers, whether to the
Plaintiff, or to the Defendant, and it fhall be rather referr’d
to the Defendant, becaufe ad proximum antecedens; and this,
per Curiaws, 1s Matter of Subftance, which is wanting, there-
fore it 1sill; but if it had been (wzde idem Raphael quer’) bre-
witer [criptun, it had been good, becaufe the Party Plaintiff is
certainly named, and then (gwer’) can have no other Senfe than
queritur. And the Judgment was reverfed.  Qnod Noza.

Howle werfus Webfter.

IT was agreed by 2¢lvertor, Williams and Crook Juftices,
that if a Man demifes Land by Indenture to & 9D, for
Years yiclding Rent, and F. D). dies, making 4. his Executor,
+ the Leflor may have Debt againft the Exccutor for the Rent
referved, and Arrear after the Death of the Leflee, altho’ the
Exccutor never entered nor agreed; for the Executor ropre-
fents the Perfon of the Teftator, and the Teftator by the In-
denture was eftopped and concluded during the ‘Term to pay
the Rent upon his own Contra&, and therefore altho’ the Rent
is highcr than the Profit of the T.and, yet the Exccutor can-
not wave the Land, but notwithftanding that he fhall be
‘ Jide the Opinion of ffcue, 21 H. 6.

charged with the Rent,
- 17 N m g e - . N
1. woconra; but it was denied to be Law.

£y
. l H .-rh
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16, 17 Car.
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Parkehurft werfus Paimer.

N Affumpfir laid at Maidfton in Cow’ Kswu:', end upon

Nore Affumpfiz pleaded, the Pemire focias vezs 4z Vif.
Ville & Paroch’ de Maidffon. And it was adjuig'd Error,
and an infufficient T'rial; for the 'I'rial ought not to be from
a larger Precinct than the Plaintiff himfelf has {uppefid the
Subftance of his Matter to be; dnd this per toram: Ciiam.

Smith rue;fm Turner.

Hoz art 710 true Subjett to the King; and, per totan: Cu-

riam, after Verdiét againft the Defendant, the Aéion
does not lie; for the Words arc too general to bear an Aétion,
for they do not touch the Plaintiff any Way in his Loyalty
particularly, or otherwife; and no Man is {o z7ze or good a
Subjeét as he ought: And if an Accountant deccives the King,
or his Leflee is arrear with his Rent, he is not frze in that;
for he has broke the Truft repofed in him, and therefore is not
a true Subjeét; the fame Law, if a Subjeét docs not pav his
Subfidy. But if it had appeared by the Declaration, tnat the
Words had been {poke upon any Difcourfe of the Plaintiff’s
Loyalty, then the Opinion was otherwife.

Hoddefdon werfus Grefil.

Refpafs for Entering the Plaintiff's Clofe call'd 3. at
Leightorn- Buffard, and taking two Conies: The Defen-

dant to all the "T'refpafs, except the Entry into the Clofe, plead-
ed Noz Crl', and to the Entry juftified, that he had Common
in the Clofe called 3. and that he had five Cows ready to put
upoen the Common ad #iezd the Common; and becaufe quaii-
plurinei Cuniculi were there feeding, {poiling the Common, he
in Prefervation of his Common enterd ad fugandu:: & occi-
dend the Conies.  And the Plaintiff demurred upon the Bar;
and the Juftification was adjudged ill; for a Commoner * can-
not enter to chafe or kill Conies; for altho’ the Owner of
the Soil has no Property in the Conies, yct as long as they
are in his Land he has Poflelion, which is good againft the
Commoner: For, if the Lord furcharges the Common with
Beafts, the Commoner cannot drive them out, but the Cat-
tle of a Stranger the Commoner may diftrain Damage-fea-
fant, or drive them out of the Comumon, for the Stranger has
no Ceclour to have his Reafts there. And alto Conies are
Matter of Profit to the Owner of the Soil for Houlo-keeping,
Therefore foratwnch as it appoars that the Caufe of the
4 _ Loty
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Fatry was to chafc and alfo to kill, which is unlawful as to
the Lord who is the Plaintiff, therefore the Juftification is not
good in Matter; for if the Lord furcharges the Soil with Co-
nics, the Commoner on this particular Lofs * may have an
Action on the Cafe, which is a fufficient Remedy againft the
Plaintif.  Qwod Nota. Upon full and confiderate Delibera-
tion of all the Judges, they being all on the firft Day of the
Argument of the contrary Opinion. P. 43 Eliz. Rot.134. be-
tween Bellewe and Langden, ¢ 28 Eliz. between Conny and
others agree, as George Croke vouched it, ex relatione Jo.
Walter. .
Gerry werfus Davis.

EBT on Bond; the Plaintiff declared on a Bond de fex-
centis Libris; the Defendant demanded Oyer of it,
which was enter’d, and it appear'd to be, that the Decfendant
was bound to the Plaintiff iz fexgintis Libris, and adjudg’d
Nil capiat per Billam, for fexgintis is a Word of no Signifi-
cation, and therefore the Bond it felf deces not warrant the

Decclaration, ,
Cox verfus Worrall;

A&ion on
the Cafe by
a Commonet
againft che
Lord.

* Lutw. 107,
Poltea 143.

Cro.Jac.190,
Sexgintis.
Vide ante
<G,

~F HE Plaintiff declar'd, that whereas he was of a good Cro.fac.195:

Repuration, and {o had lived free from all Felonies,
Rapes, (ge. yet the Defendant falfe ¢& malitiofe preferr’d an
Indictment for the Rape of 4. an Infant at fuch Affifes, upon
which he was arraigned & legitinmo modo acquietat’s the De-
fendant juftified and thewed, that 4. was his Daughter, and of
the Age of eight Years, and came to him, and with Tears
complain’d that the Plaintiff had ravithed her, and thereby very
much hurt her; whercupon the Defendant went to 7 8. a
Juftice of Peace, and took his Daughter with him, and com-
plain’d of it to the Juftice, who thereupon fent for the Plaintiff,
and upon Examination of the Matter bound the Defendant to
appear at the Affifes, and to profecute againtt the Plaintiff, and
bound the Plaintiff to appear there likewife; wherefore the De-
fendant came to the Affifes, and to fave his Recognifance pre-
ferr'd an Indickment of Rupe againtt the Plaintift, which was
found by the Grand Jury: Ard thewed that he took his Daugh-
ter to the Aflifes alto to give Evidence, prout ei bene licuit.
Upon which Bar the Plaintiff demurr’d. And it was adjudged
aganfi the Plaintiff, and that the Jultincation was good ;
for the Plaintiff grounds his A&ion on the malitious Profecu-
tion of the Indi¢tment by the Defendant, and the Defendant
fhews how, by Degrees lawful and juftinable, he camne to exhi-
bit the Indictment:  As, 1. That it was on his Daughter's Com-
plaint, whom Naturc oblizes him to pitv; and the Tendernefs
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of 4’s Age proves that there was no Malice in her; and the
Defendant being her Father could not do lefs. 2. On this Com-
laint the Dcfendant did not noife it abroad, but took only
the Courfe of Juftice, and did nothing but in a Courfe of Ju-
ftice, performing the Condition of his Recognifance; and in
6 F. 3.— it appears that the Father may jultify the Mainte-
nance of his Daughter in Sting of ah Appcal. And, 3. The
Offence which the Daughter complain’d of, is a Vice committed
in Secret, which has no Witnefles; and therefore on the Daugh-
ter's Complaint, which is but Conjeéture, the Father might
well exhibit the Complaint to the Juftice, and the Indi¢tment
at the Aflifes; and fo it was adjudg’d. '

Jennings weifus Haithwaite.

§ N Trefpafs, on Not guilty pleaded, the Jury found the De:

fendant Vicar of D. and that he fuch a Day, ¢Ge. demifed
his Vicarage to 7. §. for three Years rendring Rent, which 7. §,
afligned one Acre Parcel thereof to the Plaintiff; and that the
Detendant was abfent by feveral Quarters in a Year fixty Days
in each Quarter; but they did not find the Statute 13 E/iz. yet
it was adjudg’d for the Defendant, for the Statute 13 E/iz. is a
general Law, altho’ it extends only to thofe who have Cure of
Souls, by Reafon of the Multiplicity of Parfonages and Vica-
rages in England; and being a general Law the Judges ough?
to take Notice of it. And adjudg’d accordingly. "The fame
Law of the Statute of 21 H. 8. of Nowu-Refidence.

Drury werfus Dennis.

Refpafs againft Husband and Wife; and declar’d that they

beat a Mare of the Plaintiff, and committed {everal o-

ther "T'refpalles, upon Noz Cxl pleaded, the Jury found, that
the Wife beat the Mare, and for the Refidue thev found for
the Defendants.  And, per Cur’ Nil capiat por billay: enterd;
for the Verdit is altogether imperfed, for they have found the
Wife guilty of Beating the Mare, aud huve given no Verdiét as
to that touching the Husband, either by Way of Acquittal or
Condemnation : And the Finding pro »ofid” won ¢/, or for the
Defendants, extends only to the other Trefpafics contain’d in the
Declaration, and not to the Battery of the Mare. And alfo, by
[ idlamy and Crocke Juft. where Battery is brought againft Hus-
band and Wife, fuppoiing that they both beat the Plt. or the Pit.’s
Mare, and upon Noz o it 1s found that the Wife only commit-
ted the Battevy, and not the Husband, this Verdiét is againft the
Plaintiff: For now the Piaintiit’s Action appears to be falfe, for
2 the
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the Husband fhall not be join'd in fuch Cafe but for Con-
formiry. And there is a fpecial Writ in the Regifter to fuch
Purpofe. And it is not like a Battery charged on 7.D. and

7. 8. for there one of them may be acquitted, and the other
found guilty, and good; for they arc in Law feveral Lrefpaflers:,

Blanchflower werfus Atwood.

HE Defendant faid of the Plaintiff; T will hang hins, for Gvodg- 9
be hath [poken Words which be High Treajon. And YOr@whien
Qelvertorr moved in Arreft of Judgment, that the Words are ought not to
too general to bear an A&ion ; for son conflat what the Words be fet forth.
were, and the Law does not determine any Words to be Trea- _
fon.  But won allocatur per Cur’y for Words * may be Trea- * Poftea 197
fon; asto {ay, the King 1s a Baftard, or that another has a bet- S%’ujlgcf;g
ter 'T'itle to the Crown, for that may draw Subjects from their Huce. 75,
Allegiance, and create Mutiny in the Kingdom: And the firft
Words enforce the Slander, in Saying, I will hang him; and
then by the fubfequent Words he fhews the Reafon why; for
ke bathy ¢c. and, by Fleming Chief Juftice, it is not fafe for
the Plaintiff to fet forth in Certain what Words be fpoke, for
*Words which are 'T'reafon are grcana Imperii, and not to be
publickly fpoken and utter'd, but are only to be difcover'd to
the King or his Couniel, or other Magiftrate, for otherwife by
his ordinary Report of the Words, without difcovering them,
he may endanger himifeif,

<

Heines verfus Guie.

F Rror i a Judgment given in 4ffumpfit in the Court of Error.

s Tewksbury on a Verdit given, where the Jury gave 8/ gj&‘lag“’

£ images, and 24d. Cofts; and the Judgment was, Ideo confi- Cofis omirted
derar’” oft quod the Plaintff recnperet damna fua per Furat in the Judg-
predicl ajjjlie 12 forma praditla ad 8. mecnon 20s. pro Mifis | snow. <z,
& Cuftery de lucremesnt” Corie. And adjudged Error, becaufe 33
no Judgment is given for the 2. Cofts given by the Jury,
but oniy for the 8/, which was for Damages, and fo the Cofts
adlcfled omitted, and the other Colts which follow are but the
Act of the Court e (fizio, without any Reference to that
which was atleited by the Tury,

Owen
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Owen fue‘rfm Williams:

Error, N Replevin by Qwen againtt Williams, Price and Laborer, of
gﬁ%’:’i‘;‘f an Horfe taken, ¢5c. Williams avow’d, and the others made

as Bailif o Conufance, to take the Horfe for 114. Rent arrear of a Rent-

no Perfon, is Seyvice due by Qwen to Williams : And it was found for the De-

void. fendants, and 2 d. Damages given by the Jury to all three De-
fendants, and the Judgment accordingly, that they three thould
recover danpna fua preditta per Fur' affeffn, ¢e. and foraf-
much as Price and Laborer made Cognifance generally, and
did not make it as Bailiffs or Servants to }#/i//iams, and the Cog-
tifance is in it {elf a Title and Juftification in another’s Right,
and Damages given to all three, and they two who make Cog-
nifance have no Caufe to recover any Thing; therefore the
Judgment reverfed.

Difmo werfus Sherley.

gz{)‘t’f m HE Defendant in the Common Pleas appeared the firft
Where Wane Day that he had by the Summons, and afterwards the
ﬁﬁ laglgii%t Plaintiff recover’d by Now fum inforns, but the Defendant Ni-
Error. hil in Mifericordia quia venit ad priman: Summnonitionen, in

{\}t‘dgm.ent of Error on this Judgment it was alledged, that there was no O-

il in Mi= riginal, and thereupon a Certiorari iflued for the Original in

ericordia. 2 . i .. . Sy
that Term in which the original A&ion commenced, which is
certified that in that Term there is no Original between the
Partics; and it .was faid that the Original might be enter’d of
another fubfequent Term; therefore the Certiorari was too
ftrict to tic it to one Term iz Specie: But, per Cwr’, in this
Cafe, if there be any Original of another Term it will not
{erve, becaute the whole Matter was begun and ended in onc
and the fame 'Term, as appears by the Judgment of Nikil
i1z Mifericordiay quia, wt fupra, but where the Defendant
does not come the firft Day, but by mean Procefs, there the
Judgment is, that he fhall be iz Mlifericordia, and there an O-
riginal certified between the Parties of any Term pending the
Plea, is fufficient.  Quod Nota, by Experience.

Harrifon werfis Fulftow.

Cro.Jac18s. T T Uffow brought Debt of 86/. in the Commoti Pleas againft

Srownl. 6. > g . )
orownl:$ T howias Harrifor, and enter’d his Plaint againft Thomas
Debr. Harviforz, and the Caniar continued accordibgly againft 7 bo-

b i [, b

mas.  But the Plires was againtt ])illiam Harrifon (which
was the Defendant’s true Name) and that was but for 85/,
which varied from the firlt Entry, and upon the Exigent J/7/-
tigis Harrifos appewed, and the Plantiff declar'd againft

2 William
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William, and they pleaded, and were at Iffue by the Name
of Willian:, and there wus a Verdict pro Quer’, and Judgment
accordingly agamft [/%/liam; and now in Error it was affigned
that the Original did not maintain the Procecdings; for that is
againft Thomas, whereas the Procecdings are againft J/7/liam,
and altho’ the Plaintift’s Counfel would excufe it, that this Judg-
ment being againft /illiam, and the Original againt Thomas,
as it is certified, that that could not be the Original againft Jfz/-
Liam, and {o the firft Judgment againft [/illian is without an
Original, which is aided by the Statute after Verdict: Yet, per
Cur’, it is Error; for there is a Difference between a bad Ori-
ginal and no Original; for the Want of an Original is aided,
but not a vitious Original; and if the Original in this Cafe was
not againft Thomas, then there was not any Continuance, nor
obtulit [e omrnino: And alfo Dimination being alledged, it is
certified as the Original in this Suit: And therefore the Judg-
ment was reverfed.

The Ld. Sands and Swayne . Scullard and Dawby.

Refpafs was brought by the Plaintiffs againft the Defen-
dants for an Entry into their Clofe: Dawby had Judg-

ment againft him by Nil/ dicit; Scullard pleadedto Iflue Noz
cul’y upon which a Penire facias is awarded upon the Roll be-
tween the Parties tam ad triand Exitum quam ad inquivend de
dampnis, and the Plantifs take their Penire facias ad triand
Exitum between the two Defendants and the two Plaintiffs, and
the Hal' Corp’ & Diftring were accordingly; but the Plaintiffs
(knowing Daczly to be dead) took their Retord of Niff prius
againft Scx/lard only, and he is found guilty: And in Arreft of
Judgment 2%/zerz072 thewed, that the Pen. fac. was vitious, for
there was no Iflue to be tried between the Plaintiffs and Dawby ;
for Judgment being given on N7hil dicit againft Dawby, the
Writ ought to have made Mention only of the Iffue between the
Plaintiffs and Scwllard, and to have been an Inquiry for Damages
between the Plaintithy and Dawhy according to the Award upon
the Roll, which is the Ground of the Pen. fac. And it was
Likewife fhiewn that the Jury have not done all that for which
they were fummoned, forthey have given their Verdict only a-
gainft Scr/lard, and o Verdict atall againft or for Pawly; jult
as if two Matters had been in Iflue, and they give a Verdié for
the one, and nothing for the other, it is ill for the whole. And
that was the Opinion of the whole Court preter Williams Juft.
whorchied on 9 F/. Dy.260. b. Sir 4rt. Cooke and Wooton's Cafe:
Where in Partition againft two, one confefied the A&ion, and the
other pleaded to Iffue, and yot the Pen. fac. was to try the If-
fue between the Plaintitf and the two Defendants, and by the
Opwton it was amended. But ANoza; there is a Difference, for no
Ff . Damages

Vitious Ori-
ginal not
aided by the
Statute of
Jeofails.

Cro.Jac.479.
1 Saund.
317, 318,
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Damages are to be recover’d in Partition; but it is other-
wife in Trefpafs: Therefore in Cooke’s Cafe the Court faid, it
was as if a mere Stranger to the Record had been named in the
Penire facias.

Holfworth verfus Sir Stephen ProCter.

Verdi@ was found for the Plaintiff at the Affifes, and he

prayed his Judgment; but in Arreft of Judgment, 2elver-
tonn thewed that the Diftrincas was album breve, without an
Indorfement, viz. Exccutio iffins brevis, ¢5c. and without the
Sheriff's Hand fet to it.  And, per Cur', it is a good Matter to
have a new T'rial, for it * cannot be amended: And by the Sta-
tute of Zork the Sheriff ought to put his Name on the Back of
the Writ. Quod vide 8 H.6. And the Jury being taken on this
Diftringas in pais, they come in without any Warrant at all;
and altho’ the Writ is made returnabic 7z izitio of this 27 0/,
‘Term (nift Fuftic’ ad Aflfas prius wenerint) and it wa: ob-
jected that the whole Term being but one Day, that the Court
might call in the Sheriff to amend it, yet it was anfwerd, that
the Jury being paft iz pais, the Tenure and Subftance of the
Writ is paft, and that this Court cannot amend it, for that was
to make the Trial good which was taken without Warrant,
for now upon the Matter there was no Diflringas at all, and
fo no Commiffion to the Juftices of Niff prius to take it: But
if the T'rial had been in Court this Term, the Court might
call iz the Sheriff to amend it before the Verdi&t pafled, or af-
ter in the fame Term; becaufe they fit by Patent, and not by
Commiflion. Vide Rowland's Cafe, 5 Co. 41.b. Judgment re-
verfed, becaufe the Sheriff’s Name was not put to the 1 Pe-
nire facias, and yet the Jury was not taken on that Writ, but
on the Diffringas which is a ftronger Cafe.

The Lord Mordant werfus Walden.

HE Plaintiff thewed that Lewes Lord Mordant the
Plaintiff’s Father was feifed of the Manor of 9D. and

of divers Lands, ¢¢. in D. in Fee, and in Confideration
that the now Plaintiff with his Father Sigillarer quandam
Indenturam per quam the Lord Mordant barganizaret, ¢,
the faid Manor, and the faid Lands and Tencments in 9,
to the Defendant, the Defendant promifed to pay the Plain-
tiff 100/, and fhewed iz faffo, that the Plamtiff fuch a
Day, Ge. Sigillavit Indenturam predi€tam; yet the De-
fendant had not paid the 1co/. Gre. And upon Now Affumpfit
2 pleaded
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pleaded it was found for the Plaintiff; and he had Judgment
accordingly in the Cominon Pleas; but it was reverfed by

Error for two Reafons: 1. Becaufe (diver(a Terras ¢& Tene-

menta in D.) are incertain, and do not comprchend all the

Lands in D. therefore the Plaintiff ought to have fhewn in

Certain, and particularl; what Lands were contained in the
Indenture: As if a Man promifes to convey to F. §. all the

Lands defcended to him from his Father, he ought to fhew 77

Specie (what Lands) and that they are (all). 2. The Plaintift

has not laid the Pcrformance on his Part certain and futhei-

ently, becaufe (Indenturam predifiam) cannot be good be- VidezLeon.
caufe (predifiam) ought to refer to fome Certainty before, gsi..eon. or.
and nothing is certain before, for (guandam Indemturam) at Where(pra-
firft is incertain; for it is all one as if he had faid (uzam In- di&%’?““
denturam) and then the (predittam) which follows could not §§i;‘,,,“‘
be good; for that is sucertum per incertins: But the Plaintift

ought to have thewn in Certain, that he had fealed fuch an
Indenture in Certain, per gquam Lewes Lord Mordant and the

Plaintift barganizarent, de Verbo in Verbum, prout it is laid in

the Premiflcs of the Declaration; as if a Man promifes to exc-

cute guoddam [criptum obligatorium whereby he will become

bound to 7. §. in 100/, in an A&ion on this Promife, it is no

Plea to fay, quod (fecit [criptum obligat’ pradittum) becaufe

no Bond in Certain was mentioned betore; but if in this Cafe

it had been a perfe@ Indenture in Date, in Nomination of thé

Parties, and Limitation of the Land, then it had been good to

fay, that he had fealed (Indent’ prediizam) becaufe by the
Premiffes it appears to be a true and perfect Indenture 7 faitd:

But here it is but a pretended Indenture.  Qnod Nota.

Paine’s Cafe.

NOT/I; per Williams Juftice, that it was refolved by all 1 Bulk 101,

the Juttices of Fzzland in the Star-Chamber in the Cafe 3o
. S0 : y 114
of one Paine of Middlefcx, who was fued there for Perjury Perjury in

in the Court of Requefts on his Depofition in a Cufe there de- gourr ?}f
pending, where the Conveyance and Title of Land and Free- opou:”

h ) i ) ¢ hereit thall
hold came in Queftion; that this Perjury was not punifhable; not be pu-

. - . . ~

for it ts but a vain and idle Oath, and not a corrupt Quih nithed.
. . i > Authoriry of

becaufe the Court of Requefts have nothing to do with, nor thar Coupr,

can cxamine Titles of Land, which are real, and are tc e

difcufled and determind in the King’s Courts.  Qwod Nosui.

Tomy{on
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Tompfon werfus Colier.

¥ Brownl. HE Plaintiff declar’d on a Leafc made by Robiznfor and
=X Stonze of a Mefluage and 4o Acres of Land, 1n the Parifh

Man hati Of Stonze in the County of Stafford, the Defendant imparl’d to
plead in A- another T'erm, and then pleaded that within the Parith of Sroze
T.‘:{‘,fe?:z*“ there are 3 Vills, 4. B. and €. and becaufe the Plaintiff did not
Refpondeas IhCW 10 which of the Vills the Land lay, he demanded Judgment
* Ouffer, of the Bill, ¢ grod ob Caufum pradilt’ Billa preditt’ caffetur :
And the Plaintiff demurr'd upon the Plea; and it was adjudged
* Luew. 24, for the Plaintiff: For, 1. The Defendant * cannot plead in A-
;j{?}” '45- batement of the Bill after an Imparlance, for he has admitted
it to be good by his Entering in-o Defence, and by his Impar-
lance. 2. The Matter of the Plea is not good, becaufe the De-
fendant does not thew in which of the Vills the Mefluage and
40 Acres lie; and that he ought to do; for where a Man pleads
in Abatement, he ought always to give the Plaintiff a better
Writ.  Qwod Nota. But, per tot’ Cur’, this Plea does not go in
Bar, but only a Refpondeat Qufter. And by Williams Juft. the
Difterence is, where the Plaintiff demurs on a Plea in Abate-
1 2 Inft. 242. ment, and where he goes to Iffue upon it; for if they 1 go to
Iffue upon fuch Plea, and it is found againt the Defendant, it is
peremptory, and he lofes the Land : But upon a Demurrer it is
not peremptory, but only a Refpordeat Qufter. Quod Nota.
Vide 22 H. 6. 55.b. Foxley's Cale, 5 Co. 111.

Bromley werfus Littleton.

g;’;\‘,’;}" RS. Littleton, the Wife of Gilbert Littletos, recover'd
" her Dower in the Common Pleas by Default, and had

a Writ of Seifin to the Sheriff of Stafford, and a Writ of In-

quiry whether the Husband died feifed, and of what Eftate,

whether in Fee or Fee-tail; the Jury found, that the Husband

died feifed, but whether in Fee or in Tail, igrorant; and

found the Value of the Land, ¢e. and quantum tempus

elabitury ¢oc. whereupon Judgment was given, that the thould

recover, ¢gc. and her Damages to 6o/, And thercupon a Writ

of Error was brought; and after the Record removed, Mrs.

Littleton the firlt Plaintiff died, wherefore the Plaintiff fued a

Scire facias againtt Siv Thomas Cornewal, Mrs. Littletor's Ex-

ecutor, againft whom two Nilils were returned, upon which

the Plaintiff proceeded and affigned Errors, o7z that no Judg-

ment ought to be to recover Damages, becaufe the Jury have

not found any dying feifed of any Eftate of Inheritance in (/-

bert according to the Purport of the Writ; for without a Dy-

§1Inft. 32. ing § feifed of fuch Eftate the Wife fhall not have Damages;
%y, g p, 8S it the Husband aliens and retakes for Life, and dies, the
33 Wife fhal]l have Dower, but no Damages from this Dy-
ing feifed, for it was only of the Fiechold, And it was

2 adjudg'd
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adjudg'd Error. Then the Doubt was, if by the Death of Mrs,
Littleron the Writ of Ervor was not abated, and that a new
Writ thould be fued out againft the Executors? And, per Cu-
#iam, the Writ fhall not abate. And there is a Difference be-
tween the Death of the Plaintiff, and the Death of the Defen-
dant; in the firft Cafe it thall * abate 2 R. 3. but not in the other
Cafe. And it was likewife held, that the Exccutors, by the
Scire facias and two Nibils returncd, which amount to a Gar-
nithment, are made Parties to the Writ of Error well enough;
for becaufe the Damages in the firft Judgment are to go to the
Exccutors, therefore they ought to be warned; for although
the Plaintiff in the Writ of Error, by the Death of AMys, F.77-
tleton is difcharg’'d of the Title of Dower which lies on the
Land, yet he is flill to be eafed of the Damages, which
ought to be againft the Executors, who are to be made Parties
by this Means of the Scire facias. And feveral Precedents were
thewn accordingly in perfonal Aéions, where Damages are to
be recover'd, and Error is fued, and the Defendant in Error dies,
his Exccutors have becn made Parties to the firft Writof Error by
the Suit of the Scire fucias. Quod Nota; per tor’ Cur'y without
Contradiction.

Brinsby verfus Balgy.

HE Plaintiff fhewed, that whereas the was of a good Re-

putation and a pure Virgin, and fought in Marriage by
one Dunrne, ¢Gc. Dunne interrogacit the Defendant, why the
Plaintift did not come t» Church? The Defendant 7 (pondends
dixit, It 15 n0 Marovel [be comes not to Church, for it is thousht
Jhe is with Child, and I fear it is too true: Whereby the loft her
Marriage with the faid Ziunne, to her Damage, 3. Upon Nozz
Cul plead:d it was found for the Plaintiff: But 2%/zerzoz moved
in Arrcft of Judgment. 1. Becaufe the Plaintiff did not thew,
that the Defendant was Sciens of the Marriage between the
Plaintiff and the faid Duzzwe, nor doth it appear in the Declara-
tion that the Words were fpoken malitiofe. 2. 1t appears by the
Plaintift’s own Shewing, that the Defendant had not any Inten-
tion to flander the Plaintiff; for the Defendant’'s Words arofe
not from himfclf but on a Queftion propounded by Dunne a
third Perfon concerning the Plaintif’s not coming to Church,
to which the Defendant anfiverd; which Anfwer does not
import any dircct Slander, for her Honefty was not queftion’d,
but Abfence from Church, which is collateral; and moreover
the Dofendant afirm’d nothing precifely, but his Thought and
his Fear; which imply that the Defendant rather wifhd
there was po fuch Caufe: So that the Defendant's Words
depend mierely upon an Ecclefiaftical Caufe, iz her Ab-
fence from Church: But if 7. 8. asks F. D. concerning a
Rabbory committed, and 7. D. anfivers, that he thinks the

Gg Robbery
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Robbery was corimitted by 4. and he fc’ﬂm 2t 45 too true; it is a
Slander ; for the Induccment, viz. the Quettion, is ¢irca fuch a tem-
poral and infamous Act, as the Defendant by his Anfwer has de-
tetted of 4. wherefore it feems thar 4. may have his A¢tion. Quod
fuit conceffum per totam Curiam, preter Feuner. And Nid capiat per
Billam enter’d.

Winkworth werfus Man.

T HE Plaintiff declar’d on a Trefpafls in an Acre of Land in D,
and abutted it Eaft, Weft, North and South: Upon Non Cul’
the Jury found the Detendant Cul in dimidio Acre infrafeript’s and it
was moved in Arreft of ]udgment, that upon the Matter no Tref-
pafs at all is found ; for there is no fuch Moiety bounded, as the
Plaintiff’ has declar ed for the intire Acre is only tounded, and the
Plaintiff’ confining his Trefpafs within certain Bounds, the Defena
dant ought to be found a Trefpaffer within thofe Bounds; aliter it is
not good ; and it is impoffible for the Moiety of the Acre to be within
thofe Bounds, whether the Acre be taken in Length or Breadth, or
what Way foever: But per totam Curiam, preter Fe;z/zer, the Plaintiff
fhall have Judgment; for if the Plaintiff Jays the Trefpafs in one
Acre, and the Jury find it ofly in a Foot of that Acre, it is good:
And here they have found the Trefpafs in the Moiety of the Acre
bounded, and that is {ufficient in this Action where Damages onl

are to be recover’d; but if it was in Ejectment, the Verdiét had been
ill; for it is incertain in which Part the Plaintif¥ thall have his Habere

fﬂcmx Poffe ffioneim.

Redhead werfis Harpur.

H E Plaintiff declar’d, that 12 OFcl’ Ao 2. at Staines in
Middlefex, there was a Communication between them about
Buying 300 Ewes and 14 Rams, and that the Defendant afirmed,
and warranted and promifed thewm to be found, € tunc lere va-
lere 94. per Score, and if they fhould not be of fuch Value to
the Plaintiff to be fold, the Defendant would make them werth ¢4
a Score in ready Money; yet the Defendant Sciens them not to be
found, nor of fuch Jalw,, fold vhem to th° Plaintiff the fame Day
for 1304 paid 7bid’; yet the Plainuff faid 7 Fzo'o that 100 of the
Eswes at the Tlme of the Bargain were scften, and died before
24 March following of the Rottenefs, anl the other zoo at the Time
of the Bargain were not worth 9/ a Scoie, nor could be {fold for
more than 4/ a Score, {o the Defindant had deceived him to his
Damage 100/. The Defendant faid that the Bargain was for Ewes
and Rams then going 1 I: Idinere in the Courty of Lizceln, which
were {ound and worth 9/. a Score, and might have been fold for that
2 Price;
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Price; and that he averr’d, upon which the Plain:iff demurr’d ; and
it was adjudged for the Plaintiff; for the Defendant has not an-
fwer'd the Matter in the Declaration, wigz. the VWarranty and Pro-
mife, which is the Caufe and Ground of the Action, and the Dif-
ceir laid to the Defendant’s Charge, and that of Neceflity ought to
be traverfed and denied by the Defendant, 'The Defendant’s Plea is
lixewife id’e and vain; for the Agreement and Bargain for the Sheep,
being a Thing tranitory and not local, it is not material where the
Sheep were at the Time of the Bargain, whether in Lincolnfbire or
in Aliadielex ; and fo was the Opinion of the whole Court.

Lathbury and his Wite Adminiftratrix of William
Ridges werfus Michael Humifry.

EBT as Adminiftratrix on a Bond of forty Marks dated 4 4ps” 1Brownk9y,
D 39. made by the Defendant to the Inteftate: The Defendant D?:.‘&a;[Ard‘
pieaded that Ridges the Inteftate 1 O70f+” 1 Fac’ made his Will, and ittt
made the Defendant Executor, and bequeathed the Bond and the
hioney therein contained to one Humfry the Defendant’s Son, and
dicd; after whole Death the Defendant took upon him as Executor,
and adminiftred feveral Goods of R:dees, and that ize is ready to a-
ver: Upon which Plea the Plaintiff demurr’d generally; and it was
adjudged for the Plaintiff, for the Defendant’s riea is not good
without a Traverfe that Ridges died Inteftate: For the Action being Traverfe of
brought as Adminiftratrix, and they declaring on a Dying Inteftate, the dying
it is fuch a material Supsofal in the Declaration, that it being the i)me;)‘a‘e'.
Ground of the Acrion ought to be traverfed; asg Z. 6. 7. Debta- aration.
gainft one as Adminiftrator of 7. and declared that 7. died Inteftate, Theloall. 98,
thie Defendant pleaded that 7. made his Will, and made him Ex- 6.
ecutor, and becaufe the Plaintiff declar’d that 7. died Inteftate, it Vide Salk.,
was h.ld no Plea without a Traverfe of it. The fame Law 7 H. 6. 12_21’\»‘%10
:3. Debt againft one as Executor of R. The Defendant pleaded Cro. EL 1020
that F. died Inteftate at fuch a Place, and held ns Plea; for if the
Piaintff maintains that R. made the Defendant Executor, and the
other fays that R. died Inteftate, that will not make an Iffue; and
therefore the Detendant o-che to traverfe, iz that R. died In-
teftate, obfgice Loc, that he m-ede him Executor. And 4H 7 13 4
this very Cafe in Queftion is uajudged, that fuch Plea in Bar is not
gocd without a Traverle, viz. o {2y, cbfque boc, that Ridoes died
Inccftare. 3 H 7. 14 agrees. And tuis per totam Cuizoin worhout
JArgument,

Andrew
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Andrew verfis Hundred’ de Lewkner in Com’
Oxon’.

HE Plaintiff declar’d on the Statute of Wiutor 13 E. 1. and
fhewed that he had performed the Limirations and Ordinances
in the Statute 27 E/. and concluded contra formam Statuti prediéti,
and the Iffue being found for the Plaintiff, it was alledged in Arreft
of Judgment, thar the Declaration was not good, becaufe he having
declar’d on two Statutes, @iz. the Statute 13 E. 1. and the Statute
27 FEliz. he ought to have concluded contra formam Statutorum prec-
diclorum. But mon allocatur per totam Curiam, becaufe the Action in
this Cafe is given and grounded only on the Statute 13 E. 1. and
the Statute 27 Eliz. is rather in Reftraint and Hindrance of the
Action than otherwife; for whereas before the Statute 27 Elig. the
Party might have had his Action generally to have charged the Hun-
dred on any Robbery, now certain Circumftances are to be per-
formed by the Statute 27 Eliz. before the Party fhall have his Ac-
tion, and before he can charge the Hundred, viz. the taking of the
Oath before a Juftice, that he was robbed, and that he does not know
the Felons, €9c. So that the Statute 27 Eliz. was made in Eafe of
the Hundred, and not in Advantage of the Party robb’d; therefore
it is fufficient to conclude contra formam Statuti, which fhall of Ne-
ceffity have Reference to the Statute 13 E. 1. which gives the Suit:
And feveral Precedents were thewn accordingly in 28 Eliz. & 35 F-
liz. And, per Curian, if the Plaintiff had concluded contra formai
Statutorurr, 1t had not been good, becaufe the Statute 27 Elz. does
not enable the Party to fue.

Arundell wverfus Tregono.

HE Plaintiff declar’d, that whereas he was of a gcod Reputa-
tion, &c. fice from Theft, yet the Defendant at the general Sef-

fions of the Peace, &¢c. held at Truro in Comitatn Cornulic 7 7an. 3. co-
ram Thoma' St. Awyn € Fobaune Aruirdel & Sociis [uis tunc Fofficiaviis,
€8c. malitiofey €3c. grandain Lillmir Jud:Samenti againft the Plaintiff
Seribi fecity continerr’ that the Plaintiff 2mongft others l'roke and en-
ter’d the Houfe of /4. and fole bulf a Buflicl of If heat ; and exhibited
it to the faid Juftices 70id’, who caufed it to be openly read, and
deliver’d to the Grand Jury,and afterwards the Defendant at the fame
Time affirmed the Matter in the faid Bill contained to be true, whereby
the Plaintiff is damnified, €3c. The Defendant pleaded an infufficient
Juftification, on which they were at Iffue, and it was found for the
Plaintiff.  And Ze/verton moved in Arreft of Judgment; 1. Becaufe
it does not appear that the Juftices before whom the Indi¢tment
2 was
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was preferr’d, were Juftices of Oyer and Terminer, brt only Tuitices
of Peace, who could not arraign the Plaintiff and put him in any
Jeopardy: Who was anfwer’d by the Court, that as this Cate is;
the Declaration is good enough, for thz Plaintiff has laid it to be ad
generalem Seffivuein, v/hich has fuch ftrong Intendment to carry this
Circumftance, that it was befbre Juftices, who had {fufiicient Autho-
rity: And the rather, becaufe in this Action their Authority cannor
come in Queftion or Debate. Otherwife if it was on an Indictment,
for there fuch general Stile had not been good, but their Authority
ought to appear in Certain, becaufe the Farty fhall be put to anfwer
to it. Then Yelvertonr wvoved, that the Plaintiff bas not fhewn {uf-
ficient Caufe of Action; for the Defendant has done nothing but in
a * Courfe of Juftice to prefer an IndiCtment, and that is lawful;
for if Men fhould be punithed for preferring Indictments, it would
be a great Hindrance of Juftice: And, as 43 E. 3.—is, a Man fhall
never be punifhed for bringing a falle Action; and the rather here,
becaule noz conftar what was done on the Indictment, whether the
Plaintift was acquitted or arraigned upon it, or not: And if nothing
was done upon the Indi¢tment, the Plaintiff’ will clear himfelf too
foon, viz. before the Fack tried, which will be inconvenient; guod
tuit conceffum per totain Cuviam, & nib capiar per Billam enter’d.

St. John werfus Commyn.

QA Aiut Fobn brought Ejel? firme in the Common Pleas in Jreland
+ on the Leafe of R. G. againft Cominyny and declared de Cafiry,
Villa & Terris de Kilbrough in fuch a County ; and upon Iflue pleaded;
it was found for the Plaintiff, and he had Judgment there; upon
which Commyn brought his Writ of Error in the King’s Bench in
Ireland, and affigned for Error the Want of an Original, to which
7. Fobn rejoined and pleaded, that fuch a Day an Original Writ was
deliver’d to fuch one, &% and concluded to the Country, and the
Judgment was reverled there for Want of an Original: Whereupon
St. Fobu brought a Writ of Error of the Judgment of Reverfal in
the King’s Bench here in England ; and the Judgment given in the
King’s Bench in Jreland was reverfed here, becaufe the Matter was
difcontinued ; for when the Plaintiff in the Writ of Error in freland
afligned his Errcrs, and the Defendant there replied and concluded
to the Country (where in Truth the Marter of his Plea fhould be
tried by the Record, 7. whether the original Writ was deliver’d or
not, for that appears of Record) and then the Plaintiff in Error there
did not reply or demur on the Defendant’s Plea, the whole Matter
was thereby difcontinued ; for there was no full Record of the Proceed.
g betore the Juftices of the King’s Bench there, becaufe the FPlaint

Hh ' had
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had not rejoined to the Defendant’s Bar there. And now it was
moved to have the Record remanded into Ireland with a Certificate
of the Judges of their Reverfal here, to be made to the Juftices of
the King’s Bench in Ireland, that he who firft recover’d might have
his Execution: For they pretended that by the Reverfal of the Judg-
ment in the King’s Bench there, the firft Judgment in the Common
Pleas there was affirmed; to which Yelverton anfwer’d, 1. That the
Record fhould not be remanded ; for although 43 E. 3. Error 83. is,
that out of Ire/and no more fhall be certified than the Tranicript,
and according to that is 34 4/ yet the Law is not fo at this Day;
for the Writ of Error, which goes out of the Chancery here to the
King’s Bench there, commands the Record to be fent; and the Re-
turn of the Juftices there does likewife prove it, which is 7z bec
Verba, Record miffim: Alfo the Reafon why at firft the Tranfcript
is faid to be fent only, is for Fear it fhould be deftroyed by the Sea
in the Carriage: But when {uch Fear is over by the fafe Arrival of
the Record, and by the Entry of it in the Rolls here, then it ceafes
to be a Record in Jreland, and is a perfect Record here.  Quod fuit
conceffumn per Curianizy and Mr. Men the Secondary fhewed Prece-
dents in ¢ H. 6. that a Record fent out of [relszd remains here;
and fo of another Record in 32 H. 8. But if the Judgment had
been reverfed on the Truth of the Matter, although the Judges here
cannot award Execution, becaufe they have no Officer that is {ub-

Cro.Car.512. je¢t to their Command, yet they fhall make a Mandate to the Chief

* Cro. Car.
375

Mo. 422,
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Juftice there, that he fees Execution done; and that is the Courfe:
Qnod fuit concefJurn.  "Then Telvertciz and Mr. Steplens moved to have
a new Writ of Error here of the firft Judgment in the Common

. Pleas there; for although, as 5 E. 2. E:ror 89. a Writ of Error can-

not immediately be brought here of a Judgment in the Common
Pleas there, but it ought to come here by Degrees, w/z. firlt into the
King’s Bench there, and then into the King's Bench here, becaufe
fuch is the Ufage there, yet this Record being come by fuch De-
grees into the King’s Bench here, it {cems they may have, and the
Court after great Debate granted that they fhould hase, a new Writ
quod corain mobis vefidet, de bene ¢ffes for the Reverfal here, as appears
before, was upon a collateral Point, becaufe for Wan: of a Demurrer,
or other Replication to the Defendant’s Plea in the Writ of Error in
Irelind, the whole Caufe was difcontinued ; for this Court perceived
the firft Error, ©/z. Want of an Original, to be Caufe {uficient to re-
verfe the firft Judgment in the Common T'leas there, as alfo for an-
other apparent Errorin the Declaration, <z, that the Action is brought
de Cafiro, Tilla & terris in Kellcrong? ¥ without exprefling the Number
and Certainty of Acres, which is infuficient; for upon fuch general

X Demanc
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Demand no Hilere facias Poffeflonem can be awarded and executed.
RQuod Nota Leie. Per Curias.

Hill. ¢ Jac. B. R
Cobb werfus Hunt.

O B B {ued a Prohibition in the Common Pleas againft Hut,
Parfon of D. in Kent, and fugsefted a Modus decimandi as to

A Part of the Tithes demanded againft him in the Spiritual
Court, and as to the Refidue fuggefted a Contralt executed and per-
formed between him and the Parfon in Satisfa¢tion of the Refidue;
and becaufe he did not prove his Suggeftion within fix Months, Hunt
the Parfon had a Confultation and Cofts affeflfed by the Court to
sos. and Damages sos. which -by the Statute 2 F. 6. fhall be
doutled, but in Truth there was no Judgment given to recover
them, viz. ideo confiderat’ eff quod recuperer) was omitted; yet Hint
thinking that all was perfect, brought Debt in the Common Pleas
for the Cofts, &3¢, and declar’d on the whole Matter fipra, and that
Damages were afleffed, fuper quo tunc confiderar’ fuit quod recuperet,
€. and that the Cofts were not paid, per quod Ao accrevit, &c.
and thereupon he recover’d againft o0l by non fuin inforieatus: And
thereupon Cobb brought Error tam iz Recordo & Proceffit, ¢, of the
Prohibition, as of the Debt for the Colfts; and affigned generally for
Error, that the Judgnient in the Common Pleas thould be for Cobd
where it was for Hurt.  But 2elverror alledged two Errors in Spe-
cial. 1. That there was no Judgment in the Prohibition to recover
the Cofts, but only an Afleffment of them, without more, which
is not fufficient; for the Affeflment alone is but Matter of Cffice in
the Court, but no Judgment of the Court that will bind. Quod
fuit conccflum per totaur Criiom. 2. Error, that no Cofts at all
ought to be affefled or adjudged in the Cale fupr~; becaufe the
Prohibition is grounded as well on a Ahdrs decimeasssy which
wants Proof, as on a Contract between the Parties, which daes
not want Preof; and the Sugzeftion being intire, and Parc of it
wanting no Proof, thev cannot give anyv Cofls at ail; tor thatis
only where the whole “Matrer in rhe Suzcefton wanrs Proor; fo
the joinmz of the Contra i with the Maaner of Tithing rmivileges
we whole as ty Coltst Bur theyv mayv zrant 2 Contultation as w
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that Part of the Suggeftion of the Manner of the Tithing, and Sta-
bit pro vefidno, Quod fuit comceffum. So both the Judgments reverft.
Quod Nota.

Sir Robert Miller’s Cafe.

IR Robert Miller was Defendant in a Bill in the Star-Chamber,
and being examin’d on Interrogatories, the Plaintiff fuppofinz
that he had committed Perjury on his Examination procured him to
be indicted on the Statute 5 Eliz. and per totam Curiam, he cannot
be indited on the Statute, becaufe he is not Zeftis, but remains De-
fendant yet, although it be upon Interrogatories, for if he confeffes
Matter againft himfelf upon the Interrogatories he fhall be con-
demned.  Quod Nota.

Markam fverﬁw Molineux.

Olinenx enter’d his Original in the Common Pleas againft
Markam in an Aétion of Debt on a Bond, by the Name of
. Markam Alderman de D. and all the mean Procefs was continued
againft him by the Name of Alderman; Markam appear’d, and the
Plaintiff declar’d againft him by the Name of Markam de D. Efquire,
and the Parties were afterwards at Iflue, and it was found for the
Plaintiff, and Judgment given; and it was now reverft for Error, be-
caufe 701 conflat that this Markam is the fame Markam, againft whom
the Original was enter’d, and the Procefs continved, but rather that
he is another Perfon by Reafon of the feveral Additions of Aider-
many and Efguire.  Quod Nota.

Fernely werfis Fawfett.

FEmely brought an Aétion on Affumypfit againft Brome in the Court
of Norwich, and had Fawfert, and 7. S. for his Bail there; a
Corpus cum Canfa iffued 19 Fumiz 3. out of the King’s Bench to appear
before Popbam Chief Juftice 9 Fulii next at Norwich; afterwards
a Procedendo iflued the fame 19 7//12:1 notwithftanding the firft W Tity
Popham 9 Fulii took Bail at Norwich, and dlfcharod the Sheriffs
there of Brome; afterwards 2o Fulii the Procedendo was deliver’d to
the Sheriffs of Norwich: They proceeded, and Judgment was given
there againft Brome, who brought Error in the King’s Bench, and
the ]udgment was affirmed, cmd after two N/bils againft the Farty
the Plaintiff’ fued out a Seire facios againft Fowfrtr one of the Bail,
who pleaded the Matter fiprs, and the Plaintiff réplied and thewed the
Pincedendo, and fo a Demurrer upon that; and it was adjudged thar

T Facofett
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Fawfer the Bail is difcharg’d; for by the Taking of Bail by
Popharm, the Bail in the inferior Court at Noywich is abfo-
lutely difcharged; altho’ the Bail taken by Pophanz was not
filed in Court; for that could not be till Term: And altho’ a
Procedendo iffued, which might have been a Superfedeas to the Procedendo.
firlt Habeas Corpus, yet that not being deliver'd before 20 Faliz, Superfedess.
s . - nte 57.
whizh was after the Bail taken by Pophasnz, the Body of Lrome vige bro,
was lawfully difcharg’d by the Bail taken at Norewich; as if the Mainprile
Body comes by Habeas Corpus, and becaufe he cannot find good 5%
Bail, the-Judge commits the Party to the Marfhal, that dif* 13,
charges the Bail.  But they all agreed, that if the Procedendo €ro- Jac.
had been deliver'd to the Sheriffs before 9 Fuliz, which was the 363-
‘Time in which Popharn: took the Bail, then it had becn a Su-
perfedeas to the firlt Writ, and then the Bail in the Court of

Norwich thould ftand.
Athe werfus Doughty.

HE Plaintiff fhewed that he and the Defendant, and fc- Affampfir.
veral other Tenants (Copyholders of the Manor of 7). HiSeg5g00d
in Norfolk) were Plaintiffs in Chancery againft R, /oo Lord Requett.
of the Manor to have their Fines made certain by Deeree, WWhere Io-
and that in Confideration the Plaintift at his Cofts and La- ;lif/in,indc
bour fhould procurc a Decree thiere for the Enjoyment of where not
their Copyholds at a Fine certain, the Defendant promifed
to pay the Plaintift after fuch Decrec obtained 3/ when he
thould be requird. The Plaintiff fhewced in Certain that he
at his Cofts and Labour obtained the Decree accordingly, and
licet the Plaintiff fuch a Day and Place requefted the Defen-
dant to pay the 3/ yet he denied it, ¢c. The Defendant
pleaded Noz Affumpfit, and it was found againft him: And it
was moved in Arreft of Judgment; 1. That the Requeft was
not well laid, for the Requeft, being Parcel of the Promifc,
ought to be alledged 77 falfo, and not by this Word /iger,
which is but argumentative, and not dire&tly; but it was-re-
-{olved, that licez is a Word affirmative, and being conjoined
with 'I'ime and Place certain, is as well iffuable as the Word
in fualtos as appears by Ruckley’'s Cafe Cons, and by feveral Piow. Com.
Precedents in Court. 2. It was moved, that there is no No- 127- b,
tice laid to be given to the Defendant of the Decree in Chan-
cery, and the 3/ are to be given by the Defendant for and in
Recompence of the Decree: But it was refolved, in this Cafe
no perfonal Notice is neceflary to be given the Defendant of
the Decree, becaufe it appears by the Declaration, that
the Defendant was one ot the Plaintiffs in Chancery on
the Suit, in which the Deerce was granted; fo that he
himiclt 1s Party to the Decree; and it is not like the Cafe of
Srpect and ey Iqrely adjudeed i this Court; for there
1 [["i"ét./.r}‘
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Wheeler promifed Strect upon the Marriage of /7heeler’s Son with
Street’s Daughter, ad Maritagiam to give 1col. to the Son, the Par-
ties intermarried, and /#beeler did not pay the 100/, and in A fJumnp/it
brought by Street againft him, becauvfe it did not appear hy the De-
claration, that /#7hecler had Notice of the Martriage, and he being a
Stranger to the Marriage could not pay 100/ at the Mlariiage with-
out having Notice of it, therefore there Streer was barred: DBut in
this Cafc the Defendant is Party to the firft Bill, and therefore
might have as good and full Notice of the Succefs in the Suit, and
Decree, as the Plaintiff had: Wherefore Judgment was given for
the Plaintiff.

Lane w;ffm Alexander.

.

HE Plaintiff declared on a Leafe made to hima by Alzry Pluster

for three Years: The Defendant faid, that the L.and, &¢. is
Copyhold of the Manor of Fawkenbam in Norfolk, whereof Queen
Eliz. was feifed in Fee, and long before the Leffor had any Thing,
viz. {uch a Day, &c. by 7. S. her Steward, ata Court, &¢. granted
the Land to the Dcfendant by Copy in Fee according to the Cu-
ftom ; and fo juftified the Entry on the Plaintiff. The Plaintiff re-
plied and faid, that long before the Copy granted to the Defendant,
viz. at a Court of the Manor held fuch a Day, &c. 4o 43 Eliz.
the Queen by Copy, &¢. granted the Land to the Leflor for Life
according to the Cuftem, by Virtue whereof fhe entered and de-
mifed to the Plaintiff; €. The Defendant by Way of Rejoindez
maintained his Bar, alfgue boc, that the Queen at the Court of the
Manor by 7. 8. her Steward fuch a Day, &¢. granted the Land to
the Leffor; and thereupon the Plaintiff demurred in Law generally.
And Zelvertor moved, that the Traverfe was good in {uch {pecial
Manner, of the Day and of the Steward, €2c. wherein the Diffe-

. rence is where the Act done may te indifferently intended to be on

one Day or another, there the Day is not traverfable; as in Cafe of
a Feoftment by Deed fuch a Day, the Day of the Feoffinent is not
traverfable, for it pafled by the Livery and not by the Deed; and
the Livery is the Subftance, and the Day but of Abundance, 10 E.
4. 6. 'The fame Law of the Day in Trefpafs, the Day is not tra-
verfable ; for although it be on another Day it is not material. Bug
where a Man makes his Title by a {pecial Kind of Convey-
ance, as in this Cafe the Plaintiff makes his Title by a Copy,
there all that is contained in the Copy is material, and the Party
cannot depart from it, for he cannot claim this Land by any o<
ther Copy than that which is pleaded; as 18 H. 6. 14. in an Ac-
vion againft 7. . for Taking his Servant, and declares that he
by Deed retained his Servant the Monday in fuch a Week; in
zoch Cafe it is a geod Plea {or the Defendant o {ay, that the

+ Servans
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Servant was retain’d with him the Friday after, abfgue bor, that the Where the
L) () . ‘ .l Day and

Plaintiff retain’d him the Monday. The fame Law, as it feems, of g2y *2°

Letcers Patent, the Day and Place are traverfable, becaufe they are i vertible,

the {pecial Conveyance of the Party, from which he cannot des and where

part. It feems likewife here, that although the Day in this Cafe be not. ¢ EI

wraverfed, yet on a general Demurrer the Statite 18 Eliz. of De- 5% 18 B

murrers aids it, for the Day here is not of Subftance but of Form. ,

But, per totam Curizin, the Day is not traverfable here, but whether 2 gfolixlsl.t‘-

the Queen granted an elder Copy to the Leflor of the Plaintiff be- =% 14t

fore the Copy granted to the Defendant, {o the Traverfe fhould be

alque bocy quod Domina Regina contccffit modo €8 forma to the Leflor

of the Plaintiff.  The fame Law in Cafe of Letrers Patents before

the Travet{e thould be, abfgue boc, qund Daminus Rex conceffit mods €2

forma, and the Day and Place does not come in the Traverfe. Fen-

ver Juftice contrary, for the Reafon given before by Zelvertor. And

alfo (by him and the Chief Juftice) it is aided by the Statute 18 E-

liz. for it is but Form; for if the Jury find an elder Grant by the

Queen to the Leflor of the Plaintiff, although it be at another

Court, it is fufficient; and by Corifequence the Day is not mate-

rial in Subftance.  Quod Nota.  But Hulliams Juftice contrary. And

oy all, but Penner, adjudged, that the Traverfe is ill; for the Jury

ave thereby bound to find a Copy on fuch a Day and by fuch Stew-

ard, which ought not to be: And alfo it :s Mazter of Subftance not

aided by Statute 18 Eirz.

Darby werfus Boice,

¥ N Ejeltineri for an ‘H‘oufe in Zondory, on son cul’ p'lez\lded, the 1 Browni.
I Jury found a Special Verdict, and the Cafe was fuch: Tenant in 141.

Tail of {evera! Mefluages in Loidon 7 Fair. 44 Eliz. barpained and Fje@tmenr.
fold them to 7. §. and deliver’d the Deed off of the Land: 8 Fan.
the fame Year Indentures of Covenants were made to have a Com-
mon Recovery {uffer’d of thofe Meffuages, g Far. aftetwardsa Writ
of Right was {ued in London for thofe Meffuages returnable at a Day
vo come; and 15 Fan. the fame Year, the Tenant in Tail made Li-
very of Seifin to . S, of one Houfe in the Name of all, where the
other Meffuages were in Leafe for Years, and the Leffees never at-
~orned. The Queftion was, if the Mefluages paffed by the Bargain and
Szil, or by the Livery > And it was adjudged, that they paffed by the
Bargain and Sale.  And a Difference was taken by Telvertor between
{everal Conveyances, both executory, and where one is executed im-
wwediately 5 asin Sir Rowland * Hayward’s Cafe, where {everal Lands

- ¥ Poph. 95.
Tere mivens ¢maeied, leated, bargained and fold to feveral for Years, = And. co:.
the 2 L0 55 4,
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Cuftom of the Leflee was at Eletion, either to take by the Bargain on the Statute
London that 55 F7 8. or by Demife at the Common Law, But it is otherwif,
Land paﬂ.'cs : ﬁ ﬁ f h h 1
by Bargain where the one is executed at firft; for there the other comes too
and Sale, late; as in this Cafe, by the very Delivery of the Bargain and Sale
and not by  the Land it {elf paffed by the Cuftom of London without Enrolment
%‘VF”V' (for, Nota, the Cuftom was found in the Verdict) and fo much is
sarent exprefled by the Statute of Eanrolments, which excepts Lozdor; then
being executed, and the Conveyance perfect by the Delivery of the
Deed, without any Circumftance, the Livery of Seifin comes too
late; for it is made to him who has the Inheritance of the Meffuage
at the Time; and Pofleffion executed hinders Pofleflion executory.
As if a Bargain be of Land, and before Enrolment the Bargainee
takes a Feoffment, that hinders the Enrolmenr, becaufe the Taking
of the Livery has deftroyed the Ufe which paffed by the Bargain.
Qrod fuit conceffiin.  Another Reafon was given, becaufe it appears
that the Intent of the Parties was to have the Land pafs by the Bar-
gain, becaufe it was to make a perfeét Tenant to the Precipe, as
appears by the Aéts {fub{equent, as the Indentures of Covenants, the
Bringing of the Writ of Right, &¢. all which would be fruftrated,
if the Livery of Seifin fhould be effectual: And when the A¢t is in-
different, it fhall be taken neareft to the Intent of the Parties; as
if a Man has a Manor, to which an Advow{on is appendant,
and makes a. Feoffment by Deed of the Manor cum pertz7, and de-
livers the Deed, but does not make Livery of Seifin; although the
Deed per feis fufficient to pafs the Advowf{on; yer, becaufe the Party
did not intend to pafs it in Grofs, but as appendant, if the Manor
*Dy. 311, does not pafs, the Advowfon alone does not pafs; as it was agreed
a. b, 14 Eliz. in * Andrewe’s Cafe. Quod Nata. Per totam Curiavr.  And
1 And. 17, Jydoment given accordingly, that the Defendant, who claimed un-

;ﬁ%diozm der the Bargain, fhould enjoy the Land.

S

Samford werfus Cuteliffe.

Covenant. Ovenant brought by the Heir in Reverfion againft the Executor
Cl"“‘ilof_d C of Tenant for Life for a Breach of Covenant in the Teftator in
Pl ot repairing the Houfe demifed ; the Defendant pleaded, that the
Teftator, Tenant for Life, died 19 2Aizrti7y and that 22 Artii cons-
cordat’ & agreat’ fuit inter the Plaintiff and Defendant, that the De-
fendant fhould quietly depart and leave the Pofleilion to the Plaintiff,
and i;z Confiderat’ inde, the Plaintiff agreed to difcharge him from
the Breach iz non reparando.  And fhewed thar 25 AMartii he qui-
etly departed and left the Houfe to the Plaintiff; and thewed an
Lxecution of the Concord, as he fuppofed, and demanded Judg-
ment (i Aftio: Upon which the Plaintiff demurred in Law. And
it was adjudged for the Flaintiff; for, per Fenner, the Con-
cord is void, for there is not any Recompence, nor guid prs

4 ques
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guo for the Plaintiff ; for the Executor has not any Intereft in
the Houfe after the Death of the Tenant for Life, but only
a Licence in Law, to enter and take away the Goods, ¢5c.
then the Accord, that he fhall leave the Houfe, is to no Pur-
pofe, becanfe he has no Intereft in it. And, by 2¢/verton and
Crook, the Plea is not good; becaufe the Time is incertain on
this Agrecment, when he thall depart, and altho’ the Defen-
dant fhews that he really departed within five Days after,

et that will not aid the firft Incertainty; for the Concord is
the Foundation of the Whole, which ought to be certain,
when it thall be performed ; therefore, by them, the Concord
ought to have contained a certain Time, in which the De-
fendant fhould depart, if he would take Advantage of it. And,
by Williams Juoftice, it is not a good Concord as it is pleaded;
for the Time being indefinite, when the Defendant fhould de-
part, he ought to fthew a prefent Execution of it, giz. that
he inftantly departed: As if a Man comes into a Shop to buy,
he ought inftantly to pay, otherwife it is no Contra& exe-
cuted. But all three, prarer Fenner, agreed, that if the De-
fendant’s Plea in the Time of the Departure from the Houfe
had been certain, and executed according to the certain A-
greement, it had been good; becaufe altho  the Acion is

C. ¥ ) .

grounded on the Decd, yet it is only to recover Damages. 99(,3“’“ Jacs
M X 3

And {o agrees with * Blake’s Cafe, 6 Co. 43. b. Noy 110s

Pafch. 6 Jac. B.R.

Ket Plaintiff as Adminiftrator of J. S. werfus Life.

N Trover, after Verdi&t, and before the Day in Bank, the Trover.

Defendant pleaded, that the Plaintiff, who brought the Audits Que-
Adtion as Admuniftrator of 7. §. being cited in the Spiritual {_e;?{ers of
Court, had per debitam Furis formam, the Letters revoked, Adminiftra-
and Adminiftration commutted to another. And, per Curiam, '393 revok’d,
no Plea; for it is a Matter only wherein the Defendant thall 8;. ¢ {upra
be aided by Awdira Yunrela, on the Letters of Adminiftration, 2 Ro. Rep.
and not by Plea; no mwore than in the Cafe of a Releafe, 6‘0: 467:

21 H. 7.

K & Bury
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Bury werfus Wright.

E AR Witnefs, Miftrefs, that be hath floles my Hair-cloth -
And per Cur’y Nil capiat per Billom; for it is no dire&
Words Affirmation to charge him with the Stealing of it, no more
Palm. 63, than if he thould fay, M:iftre(s, you will bear Witnefs that he
hath flole my Horfe, for thereby the Party who fpeaks does
not flander the other, but leaves it to the Teftimony of others
tor the Proof of it; as if he thould fay, J.S. will prove you
Sioke my Horfe; thefe Words will not maintain an Aéuon. Quod
Nota.

Strickland werfus Thorpe.
1 Brownl. T Horpe brought Trefpafs again®t Strickland, guare Claufum

é‘r:)']ac 207 fregit, &c. 26 Funit Anno 3. with a Continuance till
Errorin 6 Novembr™ after ; upon Noz cal a Verdi& was found for the
Trefpafi.  Plaintiff, and Judgment given: But it was enter’d, Nzhil de
;‘Iflrigf;n:};ta}rf Fine guia poardonatur.  And upon Error, he affigned, that the
teraPardon. Judgment ought to be Capiatur; becaufe by Reafon of the
;6é‘7‘3”"" King’s Pardon by Parliament 4770 3. which pardons all Of-
o fences before 25 Septembr’ preceding, he alledg'd, that but
Part of the Trefpafs was pardon'd, ziz. from 20 Fuuii to
25 Septembr’ following; but that the Trefpafs from 25 Sep-
tembr’ to 6 Novembr is not pardon’d; therefore as to that there
ought to be a Capiarur. But, per Curiam, the Judgment is
well enter’d, for the firlt Entry in Trefpafs being only 77 ¢&
Armis, that being pardon’d, all that depends upon it is par-
don’d, for the firft Entry only makes the V'refpafs. It appears
likewife by the Declaration, that the Continuance of the
Trefpafs is not laid in the Entry, but only guoad depafturas’
¢ Confumptionen: herbe, which is added only to increafe Da-
mages to the Party; but not for the King’s Finc.

A
[l @]
9
H
V)

Oliver «werfus Collins.

1 Brownl. THE Plaintiff brought Debt on the Statute for not fetting
e on . forth of Tithes, and fhewed that he is Parfon of the
2E. 6. Parifh Church ot parva Lavar in Cow’ F fJex, and that the De-
fendant had fo many Acres izfra Paroch’ de parva Lavar fown
with Wheat, whercof the tenth {ever’d from the nine Parts came
to 23 /. And fhewed that the Defendant apzd parvan: Lavar
predit? took and carried away the Wheat, not fetting out the

2 Tithes
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Tithes contrary to the Statute, whereby he forfeited 60/
wwhich the Plaintiff demanded treble Value, ¢5c. to his Da-
mage 1ool. and on Ni/ debet it was found for the Plaintiff,
and alledg'd in Arreft of Judgment, 1. That the Statute was
mifrecited ; for where the Plaintiff declares, gquod cum 4 No-
aewibr’ 2 E. 6. it was enadted, ¢9¢. it was faid, there is no
fuch Statute, for the Parliament began 1 E. 6. and continued
pet Prorvogationem till 4 Novembr’ 2 E. 6. So the Plaintiff is
miltaken in it. Sed mon allocatur ; for 1000 Precedents are
contrary: And in Refpe¢t of the. continual Ufe to lay the Sta-
tute in this Form as the Plaintiff has declar'd, the Court faid,
they would not alter it, for that would be to alter ail the
Judgments that were ever given in this Court. 2. It was ob-
jected, that the Matter was miftried, and there ought to be
a new Trial, becaufe the Penire fucias was de parva Lawvar,
where by their Pretence it ought to be from the Parith de
parva Lavar: 'To which Qtlverton anfwer'd, that the Trial
was good, for by this A&ion no Tithes are demanded nor
recover'd, but the Defendant punifhed only for the Contempt
againft the Statute in zor ferting forth bis Tithe; and this
Wrong, which the Plaintiff complains of, is laid only in the
"Town of parva Lavar, and not in the Parifh ; for all the
Places in the Declaration, where the Parith is named, are but
Conveyance to the Action, and not of the Subftance of it; be-
caufe that only is, where the Tort and Grievance to the
Plaintiff arifes, which is only iz parca Lavar. Quod fuit con-
ceffum per Curiamz, upon great Debate at feveral Days:
And Judgment was given for the Plaintiff.  The like Judg-
ment between Barward and Cojierdam in an A&ion on the
fame Statute, for the laft Point of the Venue: Qpod Nota well
adjudged in this Point: But in the Cafe of Cofferdam, which
concerned the Earl of Klemrichard (with whom Zelverton
was Counfel) it was refolved, that the Iffue being on the Cu-
ftom of Tithing, which is found againft the Defendant, he
fhall pay the Value expreft by the Plaintiff in his Declara-
tion: Becaufe by the collateral Matter pleaded in Bar the
Declaration i confefled in the Whole.

Trin.

Co. Entr.
161. a.

1 Show. 337,
Dy. 171 a.

Precedents.
2 Mod. 241.
Vide Lutw-
140.
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the Declara-
tion.
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Affumpfit.
What fhall
be a good
Confidera-
tion,

Ante 4, 50.
Cro. El. 883.

Affumpfit.
Adminiftra-
tor during
Minority,
where it
ought to be
alledged.

5 Co.29. a.
Hob. 251

Prohibition.

Trin. 6 Jac. B.R.
Pickas werfus Guile.

HE Plaintiff declard, that the Defendant in Confide-
ration the Plaintitf adrunc ¢ ibidem at the Defendant’s

- Requelt deliberavir to the Defendant four broad Cloths,
and two Packs and a half of Wool of the Plaintiff’s to the Va-
lue so/. promifed the fame broad Cloths and Packs of Wool
to the Plaintiff upon Requeft to redeliver: The Plaintiff faid
¢72 fatto that he did deliver them to the Defendant; yet the
Defendant had not, altho’ he was fuch a Day, ¢g¢. requefted,
redeliverd them: And on Noz Affnzpfir pleaded, it was found
for the Plaintiff: And 2%¢fverton thewed in Arreft of Judgment,
that there is no Confideration laid in the Declaration to draw
a Promife from the Defendant, for the Defendant had no Be-
nefit by the Cloths, ¢5¢. but zudam cuffod’, which is rather
a Charge than a Bencfit; for the Defendant could not ufe
them; and therefore it is to be refembled to 9 F. 4. where
Delivery of the Evidences to the true Owner is no Confidera-
tion, for the Owner ought to have them of common Right.
Quod fuit comceffum per totam Curiam. And Nil capiat per
Billam enter'd.

Croft werfus Walbanke.

N A&ion is brought againft the Defendant as Adminiftrator
of . 8. during the Minority of D. and Iffue join'd, and
tound for the Plaintiff; and alledged in Arreft of Judgment,
that the Declaration is not good, becaufe 7oz cozifar, whether
D. be at the Time of the Action under 17 Years, at which Time
the Authority is determin’d. But it was adjudged, that it need
not be fhewn: 1. Becaule the Plaintitt is a Stranger to the Power
given the Defendant, and cannot know of what Age 9D. the In-
fant is. 2. Becaufe the Defendant by joining Iitue has admitted
that his Power continues: For otherwife the Exception taken by
the Defendant fhould be pleaded by the Defendant in Difcharge
of himfelf; for it lies properly in his Notice, and it is for his Be-
nefit to alledge it.

Burges and Dixon werfus Afhron.

HE Defendant, Vicar of 4. libell'd feverally a-
gainft the Plaintiffs in the Spiritual Court for {mall
Tithes, and alfo for Herbage, Wcod, DMilk; the Plain-
tiffs joined in Prohibition, and furmifed for all (but
2 for
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for fmall Tithes). a .Cufﬁom of Tithing. And, per totam S’lca‘;i”(?;n?g[’z
Curiam ., the Prohibition is not well brought in both their e Prohibi-
tvames; for the Suit below being upon feveral Libels, they tion.
cannot join in a Prohibition, for the tortious Vexation of the 5o o 8
one does not extend to the other, no more than two can join Cro.Jac. 647
in an Action for flanderous Words; as appears, Dyer — Qnod Eale 215
Nota. Yet the Court did not grant any Confultation, becaufe g * "
the Matter being on a Cuftom triable by the Common Law,

they of the Spiritual Court were juftly prohibited, though not

in fuch due Form as they ought to be; and therefore they a-

warded that the Plaintiffs thould make feveral Declarations,

and fo proceced as upon two Prohibitions,

Kenrick werfus Pargiter.

’ I ‘HE Defendant juftified the Taking of Cattle Damage- ¥_Brownl,

feafant, on Surmife of a Cuftom, that the Plaintiff be- (l;ré,:Jac_zog,
ing Lord, and enjoying the Place where, ¢5c. folely to him- Noy 13o.
felf till Lammas-day, after that Day it fthould be Common Q%Egl‘}j’gl‘fa
for the Tenants, and the Plaintiff fhould put in but three may be ftint-
Horfes, ¢5c. and becaufe the Plaintiff after Lammas-day put in gd.‘i"'his own
more Cattle than three Horfes, ¢rc. he took them Damage- where
feafant, as he lawfully might. And they were at Iffuc on the Commoner
Cuftom, and it was found againft the Plaintiff. And 2%/verton may take
fhewed in Arreft of Judgment, that the Defendant could not Cale Dar
take the Cattle Damage-feafant, for it appears the Defendant mage-fea-
is but a Commoner, and it likewife appears that the Place ™"
where, ¢5c. is the Plaintiff’s Soil, and his Cattle cannot be
taken Damage-feafant in his own Soil ; no more than the Te-
nant can have Trefpafs againft the Lord 777 ¢ Armis, in Re- Lir. seg.
fpect of his Seigniory, as Lit. ¢ 5 H. 7. are: But, per Curian, 434
the Matter of the Taking of the Cattle Damage-feafant will
not come in Queftion, becaufe nothing is in Iffue but the Cu-
ftom, which is tried againft the Plaintiff. But if the Plaintiff
would have taken Advantage of it, he ought to have demur-
red; and although he had thereby confefled the Cuftom, yet
wh the; a Commoner might take the Lord’s Cattle Damage-
fcafant had then properly come in Debate: And, by Fenwer, Con. s Re,
Williams and Crooke, fuch taking Damage-feafant is good; 267
for by the Cuftom, the Lord is excluded from having but his
Stint, and the Lord may well be ftinted, and the whole
Vefture and Benefit of the Soil is to the Commoners, and they
have no Remedy to preferve their Interct in Fecding their
Cattle but by taking the Lord’s Cattle that offend: And the
Cuftom here has made the Lord as mere a Stranger as any other,

Ll and
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and the Cattle of a * Stranger clearly a Commoner may take Da-
mage-feafant, 15 H.n, &¢. the Chiet Juftice and Zefverfor: doubted ;
and that as the Tenants by Cuftom have gained a fole Feeding in the
Lord’s Land, fo they ought to alledge Cuftom and Ufage alfo te
diftrain the Lord’s Cattle, and that had been good. Quod N

Ventres «werfus Carter.

AN Aé&ion of Covenant brought in a bafe Court, and Judgment
given there by N¢bil dicit, and in Error broughrt thereon, they
affigned two Errors; 1. That on the Writ of Inquiry of Damages,
the Jury not appearing, they awarded an Habeas Corpors, and upon
that the Damages were found. And adjudged Error, for the Law
does not give any Habeas Corpora in {fuch Cafe, but only where the
principal Matter comes in Debate and in Itfuc ; for if the Jury does
not appear at the Day prefixt on the Writ of Inquiry of Damages,
there fhall iffue an Alias and Plures only, €c. but not an Haleas
Corp’. 'The fecond Error was, that the Judgment was Ideo videtur
Cur’. And that was likewife adjudg’d Error; for it ought to be Ideo
confiderat’y &c. for that alone is the Word of Effet, which imports
the Judgment to be on great Advice: But widetur, or liguet, or
+ conceffim is not good. And upon this Word conceffiiz another Judg-
ment given in Norwich was this Term reverfed. But Noza, in Fa&
the Words in this laft Cafe were, Ideo inconceffum fuit, where it was
faid by Davies of Lincolus-Tun, that the Word i1z was void, and the

Judgment good by the Word conceffum. Buty per toram Curiant, if
conceffum had been a proper Word, 7xconceffirn had made the Judg-
'ment erroneous ; for that is Quafi non conceffum. Quod Ieta.

Smith werfus Smith.

'BISSE made Katherine his Wife, and Fobu his Son (being but of
the Age of one Year) Executors; K. only proved the Will,
and married the Plaintiff, and they brought Debt as Executor a-
gainft the Defendant omitting Fobz the Son: The Defendant
pleaded in Abatement of the Bill, that 7ob» was made Executor -
with Katherine, and is yet in full Life, not named, €. The
Plaintiffs replied, that Fobz was but of the Age of one Year,
and that Katherine proved the Will, and had Adminiftration com-
mitted Durante minore #tate, and that Fobu is, and the Day of
the Writ purchafed was, under feventeen Years. And there-
upon 2elverton demurred; and it was adjudged for the Defen-
dant, Quod Bila caffetur, for both really are Executors, and oughe

4 o
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to be * named in the Action: And although by the Adminiftration
committed Durante minore #tate Katherine had the full Power; yet
the Infant ought to be named, for that affirms him to be Execuror,

Reps we;jhs Bonhaimn.

HE Cafe was, a Feoffiment was made of three Acres to A. dnd

B. to the Ufe of Richard Reps and Mary his Wife for their
Lives, and afterwards to the firft, fecond, and third Son of the
Body of Mary, and afterwards to the Heirs of the Body of Mary
by Richard to be begotten: They had no Son, but a Daughter
now Plaintiff; Riéchard levied a Fine of the Land, Muary died,
the Plaintiff enter’d, and the Defendant pleaded the Fine of Ri-
chard. And adjudged that the Plaintiff is not barred by the Fine;
for Richard had it but for Life, and the Eftate-tail was in the Wife
only ; by all the five Juftices; for they faid, that the Husband is
named only to declare what Heir of the Body of the Wife fhall in-
herit, not every Heir, but fuch Heir only, as Richard her prefent
Husband fhall beget; and if the Limitation had been to the Heirs
of the Body of the Wife by the Husband, and by 7. S. begotten, the
Inheritance would be only in the Wife; but yet it is by the later
Words enlarged ; for if fhe has no Iffue by the Husband, if fhe after-
wards marries 7. S. the Heir the fhall have by him fhall inherit. And
they all conceived, that the Inheritance is only in the Wife, becaufe
the Word [Heir] which makes the Eftate of Inheritance, is annexed
only to the Body of the Wife: But if it had been to the Heirs which
the Husband fhould beget on the Body of the Wife, there it is a
Tail in both. 19 H. 6. 75.2. 'The fame Law, if it had been to the
Heirs of the Body of the Wife, and of the Body of the Husband
begotten, for the Word [Heir] is indifferently fimited. Quare, if
it had been to the Heirs fuper Corpus of the Wife by the Husband be-
gotten; for elverton urged that Cafe, and they feemed to agree,
that it is a Tail in both: Then there is a {mall Difference between
fuper Corpus and de Corpore: Vide alfo Lit. 82.5. and compare the
Cale there with this Cafe; and, as 2elverton thought, Li. is againft

this prefent Opinion: Yet adjudged #z fupra by all without any
Scruple.

Edmonds werfius Booth.

BOotb, Parfon of B. in Suffolk, leafed all his Tithes of zoo Acres of
Land, whereof Rabbit was then {eifed, to him and his Wife, and

the Heirs of Rabbit, to the {aid Rabbit by Indenture, Habend from
Mick” next to him and his Heirs during the Life of Booth: Rakbit died,
and F bis Wife had thefe 200 Acres for her Jointure; fhe married

Fowley#

* Vide
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Fowler, who demifed the 200 Acres to Edmonds the Plaintiff, and
the Heir of Rabbit granted alfo to the Plaintiff the Tithes of thefe
Acres at Will, and being fued by Bocth for Tithes in the Spiritual
Court againft his own Leafe, he brought a Prohibition on the Matter
aforefaid; and upon Demurrer it was adjudged for the Defendant,
and that he fhould have a Confultation: Wherein the Point was,
whether the Leafe vwias void; becaufe it was to commence at a Day
to come, and it was for Life? And Fleming Chief Juftice, Feuner
and Williams conceived, that it is void ; for although Tithes are Spi-
ritual, and are not extiné in the Land, yet in the Conveyance of
them, they ought to follow the Nature of the Land, Rent or other
Hereditaments, which being 7z ¢ffe, as 8 H. 7. 3. is, cannot be granted
to commence at a Day to come, if an Eftate for Life be imited ;
and as 21 H. 6. 46. Tithes are always 7z effe. But by 2elverton and
Crooke contrary ; for here the Leafe is made but of thofe Tithes, which
fhould be due for the Land of which Rabbit was then Owner, fo
that it does not enure by Way of Intereft, but by Way of Difcharge
and Retainer, for Rabbit cannot have Tithes of his own Land ; and
then a Difcharge may well commence at a Day to come, as to be
difcharged from Suit to a Mill, or fuch like: But by the Chief Ju-
ttice and Hilliams, as the Leafe is pleaded, it cannot be taken to
enure by Way of Difcharge; for the Plaintiff pleads, by Force
whereof Rabbit was {eifed of the Tithes to him and his Heirs for the
Life of Booth: So that the Plaintiff having pleaded it by Way of
Intereft, they as Judges cannot intend or conftrue it otherwife.
And, by Fleming Chief Juftice, this Leafe cannot enure by Way
of Difcharge, for there are no fuch Words in the Leafe; which
proves it was not intended by the Parties to operate but by Way of
Intereft, and that was more beneficial for the Leflee; for if it fhould
enure by Way of Difcharge only, it is fuch a Privilege annexed to
the Land, as cannot be granted over; but if by Way of Intereft, it
may well be granted over. And fo much appears alfo in this Cafe ;
for the Wife of Rubbit is Owner of the Land, but the Son takes
upon him to be Owner of the Tithes, which cannot be, if the firft
Leafe had enur’d by Way of Difcharge: And 2zlvertciz inclined
much thereto, that the Pleading of the Leafe, and of the Seifin by
Force of the Leafe, was not good, Quod Nota.

4

Gomerfal |
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Gomerfal <werfus Aske Adminiftratviz of i
Husband.

THE Flaintiff brought Debt againft the Defendant as Adminiftra-
_ trix of her Husband on two former Judgments given in two
Actions of Debt againft the Inteftate, and {hewed the Recoveries:
The Defendant pleaded, that the Inteftate enter’d into a Recon-
nifance Anmo 35 Fliz. in Chancery to Siv Hugh Bethel, and {hevicd
that after the Judgments obtained by the Plaintif, Sir /{z2) had
Judgmert againft the Inteftate on the Reccgnifance, @nd that fhe
had not Affets to fatisfy the Plaintiff of the Goods of the Inteftate
ultra bone onerabiliz to the Judgment on the Recognifance: Arnd
thereupon the Plaintiff demurred. And, by Fenizer and H ilizciis
Juftices, the Plea in Bar is good; for although the Plaintiff’s Judg-
ments in his Actions are prior to Sir Hugh Bethel’s Judgment, yet the
Plaintiff by this Action does not demand Exccution of the firft Judg-
ments, but only demands his Debt recorded; for this Aétion is an
Original, and in the fame Courfe, as if he had demanded the Debrt
on the firft Bonds. So that, forafmuch as the Plaintiff has not {fued
his Seire facias to execute the firft Judgments, but has brought his
new Original, the Plea is as well allowable here, as if it had been
upon the Bonds themfelves. Fleming Chief Juftice and Telvertor
contrary: For this Plea had not been good by the Inteftate him-
felf, apd the Executor or Adminiftratdr does but reprefent his Per-
fon; and aifo this Plea is not good, butin Excufe of a Devaffovir;
and they conceived that Payment isi Pais to the Plaintiff had been a
good Bar againft Sir Hugh, becaufe it trenched to the Satisfaciicn of
a Judgment on Record, which is equal in Nature with Sir Eugh’s
Judgment. And they were likewife of Opinion, that this Aéion is
in Natare of a Scire fccias, for he demands the Debt in another
Courfe than it was originally ; for the Debt which v.as on a Matter
of Writing, is now by the Judgment become a Debt of Record, and
of {o high a Nature, that, pending the Judgment in its Force, he
= cannot refort to have an Ac¢tion on the Bond: Quod vide adjudg’d
in Higgen's Cafe, 6 Co. 44.b. Crooke Juftice doubted: Therefore,
hecaufe the Defendant was dead, the Conrt would not refolve.

Bettifworth verfus Campion.

“HE Phintiff, as Executor of 7. his Father, declared againft

thie Defendant, that whereas there was a Communication and
Agreement, that the Defendant fhould have all tie Iron rade in
fuch a Furnace, payirg fecundus Rutun of 405. po Ton, and that
the Teltarer <TrapfiJer to the Dofendanty thar he fould Lave
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all the Iron made in that Furnace, iz Confideratione inde the
Defendant promifed the Teftator to pay fecundum Ratom a-
forefaid; and fhewed that the Defendant had had fo many Tons
and fo many Pounds of Iron, which amounted, according to the
Rate aforefaid, to fo much Money; and confefled Satisfacion
of Part, and 119/, to be arrear and not paid to the Teftator
or the Plaintiff. "The Dcfendant pleaded Payment, and Iffue
thereon, which was found againft the Defendant, to the Damage
of 200/. And it was thewn in Arrcft of Judgment, that the
Plaintiff has not fhewn the Confideration was performed on
his Part, for the Defendant was induced to make the Promife
in Hopes and in Confideration that he fhould have all the Iron
made there, and the Plaintiff has not averr’d, -that the Iron
deliver'd was all; as 13 H.7. ¢9 6 E. 4. A Man is bound to
enfeoff 7. §. of all the Land defcended from his Father; it is
no Plea, that he has enfeoffed 7. 8. of 100 Acres defcended,
without an Averment that thofe 100 Acres arc all that de-
fcended. To which it was anfwer'd by the Court, that the
Confideration ex parte Querentis was not, that Defendant
thould have all the Iron; but that the Teftator promifed that
the Defendant thould have all the Iron; fo that the Confidera-
tion on each Part was the mutual Promife the one to the o-
ther; and altho’ the Teftator is now dead, whereby the De-
fendant cannot have an A&ion againft the Plaintiff as Executor
on the Teftator’s Breach, yet the Promife ex Puaite of the De-
fendant continues. 2. It was objected, that the Defendant pro-
mifed to pay for every Ton 4o, and the Plaintiff demands
for Pounds and Sows of Iron, which is not within the Promife,
"T'o which it was anfwer’d by the Court, that the Promife was
to pay fecundnn: Ratam, and a Ton amounting to a0y, the
Defendant muft pay for Pounds and Sows according to the
Rate, computing how many Pounds or Sows will make a Ton;
and Judgment was given accordingly for the Plaintiff,

Mich. 6 Jac. B. R.
Scadding’s Cafe.

AN Hubeas Corpas iffucd out of the Xing’s Bench to

/—4 have the Body of one Scadding committed to the

- =~ Marfhalfea by Sic Thomas Crompton Judge of the
Admirajty: And upon the Return of it, the Caufe ap-
peared to be, for aiding ond abetting one Exor, who was
I indiéted

. ¢
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indiéted for Piracy, to ¢ionoe out of Peitha, and ad u;.nT Lim Admiraiee,
with Ropes and other Engings to Lrealr the Pruon anu oios pe. :i';.f;"{?o-"']“]‘
And per tutam Curiaii, dltt w0 the ':';'c Fodr commitzed by Cro Ll 685,

cod 177 be upon the Land, anc within the Body of thie s ULty
)]Lt becaufe it depends on the xr)huc committoa ‘)‘f Flraz,
with which the Temporal fudges have of'nmc to do, butit s
delegated by Pariiament fo the Pdn’n. al to trv, in Nature of
a Fclon", for this Reafon they remanded the Pritener; for 1t is
grafi an Accsﬂ"my to the firlt Piracy, and detrrrainable by the
Admiral : Asif a Sentence be given m the Court of Adn malty
for a marine Caule, the Exccutmn of this Sentence, either for
the Body or for the Goods of the Pa ey condemned, extends
throughout the whole Realm to the Court of “dmuahv br-
caufc it depends on the principal and firft Sentence. Qm)a’ oide
19 H. 6. Qrod Nota. Per Curiawm.

Appleton werfus Doily.

A(Pplew z, as Executor of one //[/ o7z, brought Debt a-
gainft Dozly for Arrears of {everal Rept as veell Copy-
hold Ren‘cs9 as Frce Rents, belonging to the Manor of D.
whereof the Teftator was feifed and died feifed, and the Rents
not paid to him in his Life-time, whereby they bel ong’d to the
~ Plaintiff as Executor; and the Dofendant altho’ 1equud had
not paid, comtra forman: Stotuti 32 H. 8 and, per Curian;
1. The A&ion does not lie for the Copy Rents, for the Sta-
tute 32 . 8. does not extend to them, but only to Rents out
of frce Land. 2. It does not lic for the free Rents, becaufe the
Plaintiff has not declar'd, that the Defendant attorned to the
Teftator in his Life-time; and altho’ in Pleading, it is good to
alledge a Feoffment of a Manor, without pleading any Livery,
or any Attornment of the Tenants, yet when the Rent of any
Frecholder comes in Debate, both. the Owner of the Manor, and
his Exccutor who demands it ought to convey a Privity, be-
tween the Tenant and the Lord, which muft be by Attornment,
for the Rents and Services do not veft without Attornment.

‘ngd Nota.

”

Peirfon werfus Pounteys.

HE Plaintiff, as Exccutnr of Niclolas Peirfoz brought

Debt againft Folu ‘Pounteys of Londor Merchant, cuod
peddat @ 3ogl 12, pzo co uod cure the Defendant 8 ()L'ou,'
1593, at London, Cic. per Dl fuaw, . co":m”zt je d
bore to the Leﬁdtox 15:8 Florence Polith, which szz¢ a-
mounted to 303/ 1245 to be pud to the Teftator od
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Words.

Solutionem Fefti Purificationis, €3¢. vocat® Candlemas-day next follow-
ing ; and to that Payment bound himfelf by the fame Bill: And the
Plaintiff 722 fado dicity quod pred Solutiones dicti Fefti Purificationis, &c.
next after the making of the Bill, fuerunt fecundum Ufum Mercator®
20 Febr’ 1598. yet the Defendant had not paid, §7c. the 1518 Flo-
rence Polifh, or the 3037 1235. to the Teftator, nor to the Plaintiff,
€8c. 'To this the Defendant pleaded Now eff faftum, and it was found
againft him. And it was moved in Arreft of Judgment, that the
Declaration is not good. 1. Becaufe the Payment of Candlemas is
not known in our Law, gnid intelligitur by it: But non allocatur; for
that, which prima facie is unknown in ordinary Intendment, is aided
and manifefted by the Averment in the Declaration, that fuch Pay-
ment among Merchants is known for the 20 Febr’; and the Judges
ought to take Notice of that which is ufed amongft Merchants, for
the Maintenarice of Traffick; and the rather, becaufe the Defendant
does not deny it, but pleads Nou eff facfum, whereby he confeffes the
Declaration to be true in fuch Averment. 2. It was cbjected, that
as this Cafe is, the Ufe of Merchants is not material, becaufe the
Teftator, for any Thing that appears, was no Merchant. But oz
allpcatnur ; becaufe it appears, that the Defendant, who bound himfelf
to the Payment, was a Merchant, and the Teftator muft take the
Bili as the Defendant will make it; and it feems that he chofe to
make Payments according to the Ufe among Merchants, and not ac-
cording to the ordinary Intercourfe between Party and Party. Quod
Nota. Per totam Curiam. Telverton of Counfel with the Defendanr.

Dromant werfus Weflofer.

THE Defendant fpoke thefe Words of the Plaintiff; Dicuant’s
. Wife (innuendo uxorem of the Plaintiff ) pick’d §s. 6d. ouz of
H. Davie's Wife’s Pockety and Ler Husband (innuendo the Plaintiff)
was confenting to the fame. And Judgment was given in the Com-
mon Pleas for the Plaintiff, and alfo affirmed on a Writ of Error;
for the firft Words laid to the Plaintiff’s \Wife’s Charge are {lande-
rous, for to wick a Pocket, €c. is in coinmon Phrafe taken 71z pejori
Sezfny and all cne with Stealing, efpecially as this Cafe is; for fhe is
churged not only fo pick a Pocket,y but to take 5s. 6d. out of it, which
cieatly enforces ¢he Slander; and being {landerous to the Wife, fo it
w5 bkewife to the Husband, who is Plaintiff; becaufe he is charged
0 be confenting to the fame, which imports that he animated and a-
berred his Wife iz Der evil Coavjesy aud in Ler Pisking and Stealing.
2d Neta. Yelverton prg Lo,

T
a

Talbor
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Talbot werfus Godbol.

Odbolt 28 Eliz. {ealed a Bill in fuch Form: Memorand® t)at I
bave receiv’d of Edward Talbot (who was the Plaintiff s Tefta-
tor) fo the Ule of my Mafter Mr. Serjeant Gaudy the Sum of 401. to be
paid at Michaelmas following. In Debt on this Bill the Plaintiff de-
clared wverbatim as the Bill was, and demanded the 40/ and the De-
fendant demurred: And his Pretence was, he fuppofed, that he re-
ceived it but as Servant to another’s Ufe, and {o was not to be
charged as principal Debtor; for the Bill is but a Teftimony of the
Receipt, as 1 H. 6. € 2 H. 6. in Account, an Indenture teftifying
the Receipt under his Seal does not alter the Nature of the firft Ac-
count. But it was adjudged for the Plaintiff; for although the Pre-
mifles of the Bill mention the Receipt to another’s Ufe, yet in the
laft Claufe of Repayment it does not {ay, to be repaid by bis Mafier
for then it had not charged him. But the Claufe is general (¢o Ze
paid) which muft of Neceflity bind him who fealed; for otherwife
the Party would lofe his Debt, for he has no Remedy againft Ser-
jeant Gaudy: And therefore the Debt appearing to be due, it fhall
be conftrued ftrongly to go in Satisfaction of the due Debt. Quod
Nota. Yelverton pro Quer’.

Alexander werfus Lane. Weft werfus Lane.

ALexmzder brought Debt on a Bond of 40/. againft Lane as Ex-
ecutor of P. The Defendant pleaded, that P. in his Life-
time was indebted to him in 407 juft Debt, and that Goods to the
Value of 10/ came to the Defendant’s Hands, which he retained
towards the Satisfaction of his own Debt; and averr’d, that zuia
bona plura above Goods to the Value of 1o/. came to the Defen-
dant’s Hands to be adminifter’d, €¢c. The Plaintiff replied, and
thewed that the Defendant is Executor de oz Zort to P. & quod habet
multa alia bona of P. adminiftrand’ apnd S. in the fame County of
Neorfolk, and concluded, & hoc paratus eft verificare, €5¢. The De-
fendant rejoined, and demanded Judgment, if the Plaintiff fhould be
received to {ay, that the Defendant is Executor de fon Tort; foraf-
much as by the Declaration he has affirmed him to be Executor’ Te-
fromenti; and thereupon the Plaintiff demurred in Law. And as to
the Matter in Law the whole Court was with the Plaintiff; for he
may well reply, that the Defendant is Executor de fon Torty not-
withftanding the Declaration; * for there is no other Form of De-
claration, as it is adjudged in Cov/tei’s Cafe 5 Rep. fol. 30.  But, per
ter’ Crwi’y the whole Plea is difcontinued ; for the Defendant having
pleaded as to Goods to the Value of 10/ which he retained for a
Debt, and that he bad act plwra Lona adwuiiffrand’y that is an Offer
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of a good Iffue; then when the Plaintiff replies, that he has plire
bona, €¢c. and concludes, & boc paratus efp werzjicore, it is not
good ; for he ought to have faid, & boc petit quod inamrat’ per Pa-
triam 3 for now there is a Surplufage of Goods denied bv the De-
fendant, and urged by the Plaintiff, which ought to come in -
fue, but cannot by Reafon of the ill Conclufion. Bur in the fame
Term between /Veft Plaintiff, and Lare Defendant, where /72 de-
manded but 4/ Debt againft Lane as Executor, » fipiz; and all the
Refidue of the Plea was, wut fupra, Judgment was given for the
Plaintiff, becaufe the Defendant had confefled Goods in his Hands
to the Valne of 10/. which is more than the Debt demanded; and
therefore forafmuch as by Judgment in Law an Executor de fon
Fort * cannot retain to pay himfelf, altho’ the other Proceedings
in the Plea are ill, yet all that is out of the 4+ Cafe, and Judgment
fhall be given on the Defendant’s Confeflion, and fo it was. Qued
Nota. Yelverton of Counfel pro Querente.

Grene wverfus Eden.

TNEBT on a Bond of 200l dat’ 3 Septend’ 1 Fac’y the Condi-
tion was, that if the Defendant 4 Septembr’ Aino 2. paid 100l

to 7. 8. at fuch a Place, and alfo faved the Plaintiff harmlefs from
any Suit, €¢. which might be brought againft him by Reafon of the
Bond in which the Plaintiff, as Surety for the Defendant, Star ot/i-
gat’ to the faid 7. 8. that then, &¢. The Defendant pleaded that
well and troe it is, that he per feriptum funm obligar® gerens Dat’ 3 Sep-
tembr’ 1 Fac’ acknowledged himfelf bound in 200/ to the Plaintiff:
But he further {aid, that the faid Bond was not deliver’d as the De-
fendant’s Deed till 17 Septcin’ Anno 2. and that then fuit primo deli-
berar’, and pleaded further, that he had faved the Plaintiff harm-
lefs, €¢. upon which the Plaintiff demurred. And it was adjudged
for the Plaintiff: For the Bond in the Declaration is not anfwer’d;
for the Plaintiff {uppofes in Faét that the Defendant was bound to
him, €. per fcriptum obligat’ bearing Date the fame Day, &9c.
which is intended a perfet Bond at that Day which the Plaintiff has
declar’d ; then for the Defendant to fay, that it was firft de/ilerar
17 Septembr’ Auno 2. which is a Year after, is bur by Way of Argu-
ment and ill, without taking a Traverfe, that it was made 3 Sep-
temlv’ 1 Fac. 2. As the Defendant has pleaded, he has made Par:
of the Condition idle and vain; for where by the Bond expreft
in the Declaration there is a Condition annexed for Payment of
100/ at a Day to come, wiz. 4 Seprembi’ Aumo 2. now the De-
fendant has made the Day of Payment paft before he {uppofes
the Bond to be deliver’d, which tolls in a Manner the Effe:t
of the Plaintiff’s Suit.  And if the Condition had not ftood
won two Branches, but on one only, and the Defendant would
3 plead
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plead the Delivery after the Condition impoffible to be performed,
then is the Bond become fingle for the whole 200/, £d Noto, Por
totam Curiam. Telverton of Counfel pic Quer.

Pincombe werfus Rudge.

RUdge demifed the Manor of D. to Hunt for Twenty-one Years; Moy 37,

~ and afterwards by the Words, dedi, concefli, dimifi & 2 firmam Hob-2

tradidi, demifed the fame Manor to the Plaintiff’ for Life, who en- Covarar®

ter’d, and was oufted by Hunt the firft Termor; upon which he

brought Covenant, and fuppofed the Breach, forafmuch as Huzt had

expelled bim. ‘Lo which the Defendant pleaded, that before this

Writ purchafed, the Plaintiff on the fame Covenant had brought

Warrantia Charte againft him in the Common Pleas, which yet de- Warrantia

pends, and demanded Judgment if, the Warrautia Chart.c indif- Chariz de-

cuffed, the Plaintiff thould have this Action? Upon which the Plain- PeP3"8 1S

. . . . no Plea in

tiff demurred, and it was adjudged for him. For, 1. It was held, coyenant

that the Bar is not good; for an Altion of Covenant and a War-

vantia Chartz are of {feveral Natures, the one is real, viz. the

Warranty of Charters, and by that he fhall bind the Land it felt,

which the Leffor has at the Time of the Judgment; the other is

perfonal, [cil’ the Covenant, and by that he fhall only have Da-

mages. Then it was moved that the Declaration was not good,

becaufe it appears that the Plaintiff is Tenant for Life, and Tenant o, yhar E-

for Life fhall not have Covenant on a Warranty in Law, but only viction Lef

on a {pecial Covenant, as 26 H. 6. Covenant 10. To which it was fee for Life

anfwer’d, that the Difference is, where the whole Eftate for Life fé“u *f‘“’f

is evited, and where only the Pofleffion for a Time; for if a Stranger ovehant.

enters without Title, be it a Term or a Freehold, no Covenant lies

by 26 H.8. 3. &8 32 H 6. But if the whole Eftate for Life be e-

victed under the Title of the Leffor, the Leflee fhall not have Cove-

nant, for thereby he is to recover only Damages, which are per-

fonal, which are no Recompence for the Lofs of the Freehold. But

in the Frincipal Cafe a Term for Twenty-one Years is only evicted,

and the Leflee who is Plaintiff continues feifed of the Freehold; and

therefore, becaufe it is but a Chattel that is evi¢ted, the Plaintiff by

this Ac&ion of Covenant may have full Satisfaction. And the Words

in the Leafe will enure to a double Warranty, dedi, for a Warranty Dedi, a Vrar-

of the Freehold, and diwifi for a Warranty againft an Eviction for £t for the
- . . 3 . rechold ;

Years; for otherwife the Leflee is without Remedy, which is not p; Gier o

reafonable, when by anv Conftru¢tion by the Words of the Leafe Term.

Remedy is given; and therefore 17 E.3. 18. 2. Zhorpe. 1f a Man

makes a Feoffment of Land by Deed with Warranty, and a

Stranger extends a Recognifance of the Feoffor on the Poffel-

fion of the Feoffee, Covenant well lies on the Deed with Covenant on

Warranty. a Warranty,
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Warranty. And 18 E. 3. Statham. Covenant. Placito ultimo. 1.
made a Feoffment by Collufion, and died, the Lord recover’d the
Ward of the Land for his Time; adjudg’d that the Feoffee fhould
have Covenant againft the Heir when he came to full Age. And
that was concefflum per totam Curiam. And adjudged for the Plain-
tiff.  Yelverton pro Queremte. Nota well this Cafe, for it is the
firft adjudged in this Point.

Ewer werfus Moile.

Homas Moile brought Wafte againft Fwer for Wafte done in a
Mefluage, Land, Meadow and Wood to him demifed by the
Plaintiff for a Term of Years then paft, and declared that he was
feifed in Dominico fio ut de feodo of the faid Mefluage, &¢. and leafed
to the Defendant for a Term of Years, &¢c. who had done Wafte.
'The Defendant fhewed, that the Mefluage, &¢. was Parcel of the
Manor of Caverfield, which came to H. 8. by Diflolution, and fo to
Queen FElizabeth, who by her Letters Patent dated, &¢. granted it
to R. Hitcheock in Fee, who conveyed it to the Defendant in Fee, who
regranted it to the Plaintiff and his Heirs, as long as Hitchcock had
Ifflue of his Body, by Virtue whereof the Plaintiff enter’d, &J¢. and
demifed to the Defendant prouz in the Declaration: E? dicit uiterius
in falo, that Hijtcheock died at D. without Iffue of his Body,
20 Fan. Auno 3. (which was after the original Writ of Wafte pur-
chafed and the very Day of the Return of it) and concluded, &
boc parat’ eft, &c. upon that the Plaintiff demurred generally, and
had Judgment in the Common Pleas; whereupon the Defendant
brought Error; and in the King’s Bench the Judgment was affirmed;
for there are two great Faults in the Defendant’s Plea; 1. Where
the Plaintiff in the Action of Wafte declares of a Seifin in Fee in
himfelf, out of which the Defendant’s Leafe is derived, which ought
to be intended a pure and abfolute Fee, the Defendant does not dif-
clofe any Eftate in the Plaintiff, but a Fee determinable, which is
another Kind of Eftate than the Plaintiff’ has alledged; and there-
fore it is not good without a Traverfe; for the Defendant’s Plea
ought either to confefs and avoid, or traverfe the material Point in
the Declaration, which is the Seifin in Fee: And the Defendant by
his Plea does not confefs it; for Confeflion is only, where the Plain-
tiff and Defendant agree in one and the fame Thing, which is not
here; for the Plaintiff claims an abfolute Fee, and the Defendant
gives him only a Fee determinable; and therefore he ought of Ne-
ceflity to traverfe; for where the Parties vary in Eftate, in the
vantity of it, there a Traverfe ought to be taken; as if the
Plaintiff had intitled himfelf to a Fee as long as 7. S. had Iflue, and
the Defendant would derive an Eftate in Fee as long as 7. D. had
Iffue, he ought to take a Traverfe; for although they agree in the
3 Nature
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Nature of the Eftatey yet tiion varv in the true Sucftas-e, b Rea-

{on of the differeur Limitatis-c The {ame Law it the Plaimifl in

\Walte declarzs of an Elrarz te him any the Heire Mate, and the

Delendane derives the Litate to the Plainoff and the Hews tamals,

&7c. aris not good withour & Traverie of the Eftate twrnufed bty the

Plaintiff.  So in 32 I. 6. where a Man intitled him™If to a Rent~

charze by Prefcription, and the otirer would fav, that tme Grang

commenced by Deed «fter Time of Memory, he cught to naverfe

the Prefeription. 2. The Defendant’s Piea is nor good, becaufe bt (yhere 1

alledzes the Death of Hircbeser withour Yirue, 2o T 2. and Now bDay all

conftet, whether 20 Yoz Aupo 3. was beiore the Wit purchaied, or 2¢f be Far-

after; and that is very material ; for if he died before the YWrit pur- '

chafed, then nothing in Reverfion at the Time of the Vrit pue-

chafed, is a good Plea for the Defendant; and if he died after the

Writ purchafed, then he ought to alledge the Death witheus Iffus

pending the Writ; as in2 & 3 I 4. In Wafte brought by Te-

nant in {pecial Tail, the Defendant alizdged the Death of the Iffne

pending the Writ, whereby the Plaintiff was but Tenant in Tail ar-

rer coffibility.  And although the 20 Far. 470 3. was afrer the O-

rizinal purchafed and the Day of the Return of it; yet the Judgss

will not take Notice of it without the Allegation of the Party: And

fo agree all the Books, that it ought to be pleaded pending the
Writ; for in Pleading a Thing after the laft Continuance, it is not

good Pleading, guod poft witimam Continaationem fuch a Thing hap- Plea pofi ult’
en’d, but it ought to alledge precifely the very Day, viz. from continuatio-

fuch a Day to fuch a Day. So in Error on a Judgment given, the ‘i‘i}“{‘w X

Judges do not inquire for any Errors in the Record, unlefs the Party ., 1539

firft affigns fome. And alfo here the Defendant does not offer the

Plaintiff any Iffue, for if he takes Ifflue, that Hizcheock did not die

without Iffue 20 Fan. Auno 3. if he died 10 Fan. Auno 3. nay, if he

died without Iffue before the Leafe made to the Defendant, yet it

will be found againft the Plaintiff; for Death without Iflue any Time

before the 20 Fan. Auno 3. deftroys the Plaintiff’s Action; and

therefore the Day cannot be made Parcel of the Iffue, as it will, if

the Defendant’s Plea in Bar fhall be good. Qnod Nota. Per totam Cu-

viam. Telverton was of Counfel with Moile the Defendan:

Horne werfus Widlake.

¥ N Trelpals, Quare cloafum fregit, and {poiled his Grafs in D. ;[E‘"O'ﬁ'"”“
~The Defendant pleaded, that in the Clofe, where the Plain- Noy 1,3
tiff fuppofes the Trefpafs, is and from Time whereof, .. Anold
has been a Foot-wuoy for all the King’s Subjetts 712, per €3 vy Wav ttopr,
the faid Clofe to fuch a Placz; and that the Plaintff fuch a iy, 2V

Co Day s...

WA
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Day ploughed up the faid Foor-way, and fowed it with Wheat,
and Jaid Thorus at the Side of it; and pleaded, that within
the fame Clofe prope the antient Foot-way, the Plaintiff be-
fore the T'refpafs fuppofed, religuit ¢& affignavit another Fyot-
way for all the King’s Subjets to go over this new Way, which
Way from the Time that it was Jaid forth, had been ufed by
all Foot-Paffengers ; whercfore the Defendant Tempore quo
went in the Way fo affigned to fuch a Place, ¢rc. which is
the fame Trefpals, and demanded Judgment. Upon which
Where the the Plaintiff demurred. And it was adjudged againft the Plain-
D‘?fe‘;dac’:]‘f tiff; for the Defendant’s Plea is a good Excufe againft the
o Tortin Plaintiff, becaufe the Plaintiff did the firflt "T'ort in ftopping the
hifll}felf, 1!))’ antient Way, and alfo he has affigned this new Way for Paf-
fiened in the fengers, whercfore contrary to his own Agreement he fhall
Plaintif.  not punifh the Defendant; asif there had been a Foor-way o-
ver the Clofe of 7. §. by a Hedge, and F. . will remove the
Hedge into a new Place; if Paflengers in ufing their Way go
by the Hedge, where it is newly fet and fixed, they fhall not
be punithed for it, becaufe it arifes from the A and Tort of
the Plaintiff himf{clf, and eolesnti non fit Injuria, as 8 E. 4. 5.a.
if Water runs through the Land of A/, and A1 ftops the Water
in its Courfe, fo that it furrounds my Land, I may abate that
which ftops it, and he fhall not have an A&ion againft me
for entring into his Clofe, becaufe the Stopping was his own
A&. 'The fame Law in the Principal Cafe: And although
the Defendant pleads generally, that the Plaintiff aflignait
wiam, and does not fhew to whom, it is not material; for
guod eft commune omnibus cannot be afligned to any particular
Perfon. Quod Nota. Per totam Curiair, prater Velvertos
Juftice.

Nile werfus Swanfon.

Godb, 157, HE Plaintiff fhewed, that 24 Fliz. he was made Town-
Words, Clerk to the Mayor, ¢5¢. of Clipftornn Dartizvuth, and
Steward of their Courts, by Patent under their Common Seal

for Life, fi [e bene geflerit; and although conrinze poflen luc-

ufque he had executed it to his great Profit; yet the Defen-

dant 5 Apr’ Anno 5 Fac’ dixir of <he Plaintiff, He (7zon0:02d0 the

Plaintift) kath taken gos. for a B-iiv. And upon Noz .

pleaded it was found for the Plaintiff, and Judgment accord-

ingly; for although the Plaintift in his Declaration has not

fhewn, that there was any Difcourfe had as to his Beha-

viour in his Office; yet forafmuch as the Plaintiff hath thewn

himfelf to be an Officer of Truft at the Time of the Speak-

ing of the Words, they cannot te taken or conftrued but

in Slandering him in his Office, for he can by no other .

Colour take a Bribe, 'The fawme Law, if such Words

I are
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arc {poken of a Juftice of Peace, or Clerk of Affie, Vet 224

wertor objected, that thefe are Officers known, Hut the O

of 2 'Pown-Clerk is not known.,  Bur, per Curiare, thie Piain-

¢iff hath turmifed himfelf 7 f207s to be coth Town-Clerk
.

and Steward of the Courts; and it is well known, that in bor
thefc Places a Man may be bribed.

Challenor wverfius Thomas,

Rror brought on a Judgment given in Ejectnient iz Cows’ 1 £iovisils
Carmarthen: And Z2elverron afligned the Error, becrufe g4

the Ejeétment was brought de Age Cirfn, called Lockar in Eie@ment
Licndeby, and declared on the Leafe of Dacid Rees ap Tho- docs not lie
wmas de quodam Rivulo & Aque Curfu, ut fupra. And, per to- i =
taw Curiam, the Judgment was reverfed; for Rivulus [en A-
gue Curfus doth not lic in Demand, neither doth a Precipe lie
of ir, nor can Livery of Seifin be made of it; for oz moratur,
but is cver flowing; nor can Execution by Habere foc Seifi-
szam be made of it; for it is not conftant to be put in Pof-
feflion of it: And it is like a Prote@lion quia moratur {uper Prowcion
Mare, which is not allowable by 35 H. 6. for Mare non o ‘IUiamera‘
ratuy; but as 12 H. 7. 4. is, the Aéion ought to be for {0 e
many Acres of Land agua cooperta; and EjeGtment well lies 1 Inft. 4.b.
of a Gorce or Pool, for a Precipe lies for them, and a Wife fi‘scg’m’
fhall be endow’d of the third Part of a Goree, as 11 E. 3.is.
But if the Land under the River or Water does net belong to
the Plaintiff, but the River enly, then on a Difturbance his
Remedy is only by Adion on the Cafe on any Diverfion of it,

¢ now aliter.  Quod Nota.

Grefill werfus Sir Chr. Hodde{den.

RObert Grefill, the Plaintiff’s Father, was feifed in Fee of Ante 1o
Cafe.

an Houfc and 1ooo Acres of Land, ¢c. and Le and all gy .

they whofe Eftate, ¢5¢. have had for them and their Farmers roughs, &e.

Common appurtenant for all Cattle levant and couchant in a ;‘:{‘:fe;,“s the

Place called the Heath, within the Manor of Leigirters Bof~ Time, and

fard, as appurtenant to the Mcfluage, ¢&o. The Defendant, contivuedin

Owner and Lord of the Manor, erected an Houfe on the Com- ‘he Heirs

mon, and alfo made Cony-boroughs in the faid Commion called

the Heath. Robert dicd, whereby the Mefluaze, ¢he. defcended

to the Plaintiff, and he brought an Alticin on the Cafe againft

the Defendant for ercéting the faid Houfe, and 1oaking the Cony-

boroughs in the Tinie of his Father; and declized, that by the

Increafe of the Conics in thnfe Porousiis the Pluint’s had loft

bis
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his Common after the Death of his Father. And, per Curiam, the
A&ion well lies ; for although the Defendant has not made any new
Erection, nor new Boroughs in the Plaintiff’s Time, yet his fuffering
the Conies to increafe and the Houfe to ftand, is a new Tort to
the Heir, for which he may have an Action, like the Cafe 15 E/.
Dy. 319. where the Turning of a Cock for the Water and ufing of
it, altho’ it was {et and fixed long before, was adjudged a new Di-
verfion.  2¢lverton of Counfel with the Defendant.

Tompion werfus Knott.

OU might have known your own Sheepy and not have flolen imine;

And, by Fleming Chief Juftice and Ze/verton, they are not ac-
tionable ; for there was not any direct Affirmation, that the Pla.rtiff
had ffolen any Sheep, but only by Implication; and a Slander fhall
not be drawn iz by a ftrained Conftruction: And here the firft Words
(You might bave known your ow: Sheep) are no Words to beget an
Aion, and the fubfequent Words (and ot have flolenr mine) de-
pend on the former, and divided from them are nct any Slander
for then they are, 2oz might have folen mine, or i1y Sieep, which
do not import any Slander; they are likewife pronounced but by
Way of Queftion in a Manner; as if a Man fhould fay, Z7at need
you have folen my Sheep; Which will not bear an Action, for he does
not affirm any Theft on him direétly. #iliams and Croocke Juftices
to the contrary, and that they cannot be taken in another Senfe,
than by a firong Implication and neceflary Confequence to charge
the Plaintiff to have flolen Sheep ; asif it was, You could nor fee your
own Horfe, for Stealing of mine; and the Words being intirely {poken
ought to receive an intire Conftruction. Quod Nota. And §rere,
for pender without Judgment.

Wiifon werfus Weddell.

H E Plaintiff’s Grandfather being a Copyholder in Fee furren-

der’d to Leonard Weddel in Fee, who {furrender’d to the Ufe of
Margery F. for Life, who is admitted, &c. but Leozard himfelf was
never admitted, the Grandfather and the Father die, and the Son
who is Plaintiff is admitted, and enters upon the Land, Margery
then being in Pofleffion, and the Defendant then living as Ser-
vant with Margery in the Tenements: This was the Special Ver-
dict; and Judgment was given pro Quer’. And, 1. It was held,
per Curiam, that the Defendant is found to be a f{ufficient Tref-
paffer and Ejcctor, althongh he is but a Servant of the pretended

I Owner



Mich. 6 Jac. B.R.

Owner of the Land, becaufe the Verdi&t finds that the Defen-
dant adtunc comnerabat with Margery; and in {fuch Cafe lic,
who has the true Title and c¢nters, may bring tae Action a-
gainft Mafter or Scrvant at his Election ; and perhaps the Ma-
frer abfconds and cannot be arrefted, 2. It was adjudged, that
a Surrender to 7. §. of a Copyhold is not of Effe¢t till 7. . is
admitted Tenant; and that it 7. 8. beforc Admittance {urren-
ders to a Stranger who is admitted, that it is nothing worth to
the Stranger; fur F. S, himfelf had nothing, fo could pafs no-
thing ; and the Admictance of his Grantee fhall not be taken
by Implication the Admittance of himfult, for an Admittance
ought to be of a Tenant certainly known to the Steward,
and enter’d on a Roll by itfclf.  But it was held, that the
Right and Pofleflion remain yet in him who {fwrrender’d, and
defcend to his Heir, who 1s the Plamtiff: And a Diffcrence was
taken between an Heir to whom a Copyhold defcends, he
may furrender before Admittance, and well, becanfe in by
Courfe of Law; for the Cuftom, which makes him Heir to
the Eftate, caflts the Pofleffion upon him from his Anceftor;
but a Stranger, to whom a Copyhold is furrender’d, has no-
thing before Admittance, becaufe he is a Purchafer; and a
Copy to himn made, upon which he is admitted, is his Evi-
dence by the Cuftom, and before that he is not a cuftomary
'T'enant, fo he con transter nothing to any other. Adjudged ac-
cordingly 24 Eliz. Aldcrman Dixic’s Cafe. 2%lverton pro

UCT »
Gold werfus Robins.

HE Defendant fpoke of the Plaintiff thefe Words; I (i%-
nicndo the Defendant) did meet Thomas Gold (the
Plziniitt) Thomas Gifford, Robert Gifford, anzd Cuthbert
Clarke wpon Chetham Fair-day ot Neghr upon Whitehil at
Chetham Fowr's End in the Evening, as I (innncudo the De-
fendant) war going Home; and theve they did bid me deliver ey
Prfe, and I (iunnendo the Defendant) being afraid, pat 7y
Fand into ny ‘Pocket, and rook ont 25. 6 d. and gave it ovcr my
Shoulder to one of themey I kaews not cobich, And it was adjudzed
by all, prerer 2eicerton Jultice, that the Action lay 5 for cvery
Circumftance within the Words import Slander. 1. They are
the ufual Words of a Thicf) 70 bid o Man give Fim his Pudle.
z. For the Time, it was /72 the fociizg, which carrivs a vebe-
ment Sufpicion of an intended Robbery. 3. By the Uthige laid to
the Charge of the Plt. and tholt that were with him, one ot
them took 2. 6d. which was given ozer the Slouldcr. g.'Lhe
Def. himfelf makes the Slander more apparent, becaufe ke fays,
that he was afraid, and his Fear could not be, but on a Sufjpicisi
that the Plt. Ge. would have robb’d him; fo that there 15 not

Pp any

Videante 1 6.
A Copyhold-
er has no-
thing, nor
can furren-
ler before
Admittance.
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any Conftruétion ftrained or by Implication: But in Truth Lingxs
furr Flagzliing as Crooke Juftice termed it.  Noza bene.

Wilthire werfus

r Ames Wilthire bath forged the late Queen’s Writ. And affirmed
upon a Writ of Error, that the Words are actionable; for the
Queen’s Writ is of an high Narure, and of Record, being the Ordi-
nary Procefs to bring in the Party to an{wer, and for Forging of
which Writ the Party may be punithed both at Common Law, and
in the Star-chamber. But, by Crocke Juftice, to fay 7. S. hath
forged his Father’s Hand, whereby he procured the Tenants to pay
him the Rent due to his Father, is not actionable ; as it was adjudged
3 Eliz. becaufe it refers only to a private Matter, and is rather an
Afperfion than a Slander; for the Son by no Law is punifhable for
it.  Zzizerton of Counfel pro Queiente.

Sir Anthony Cope verfus Temple.

THE Plaintiff brought Replevin of his Sheep wrongfully taken in
Cottefimore Common ; the Defendant as Bailiff of the Provoft, €.
of Eaton College, made Cognifance, becaule Cortefinore Cormimon be-
long’d to the Provoft, €¢. and the Sheep were there Damage-fea-
fant, wherefore, &c. he took them. The Plaintiff pleaded in Bar
to the Cognifance, that Cottefmore Common contained — Acres (with-
out thewing how many, but left a Blank for the Number,) and thas
he him{felf is {eifed of 100 Acres Parcel of the Common in Fee, and
that he and all thofe whofe Eftate, &¢. have had Common for joo
Sheep in the Refidue of Cottefmore Cominon as appurtenant to 100 A-
cres of Land, &¢. wherefore he put them in to ufe the Common.
The Defendant maintained his Cognifance, and traverfed the Pre-
{cription, which was found for the Plaintiff. And it was fhewn
in Arreft of Judgment, that by Reafon of the Number of Acres o~
mitted by the Plaintiff in his Bar to the Cognifance, ANun corzffat-to
the Courty guid the Refiduum is, and {o incertain in Matter. But it
was adjudged, per totam Curiam, preter Filioms Juftice, that the
Plaintiff thould have Judgment; for in this Action he is not to re-
cover any Land, but only Damages for the unjuft Taking, and {o
the Title of the Land is not in Queftion. 2. The Plaintiff fhews,
that he is {eifed of One hundred Acres Parcel of the Common,
and wonz ef Parccllz but in Refpett of a rotum; fo the Com-
mon muft contain more than the Parcel which the Plaintiff has;
and alfo the Partics on both Sides are agreed, guod eff refidnuin of the
4 Common,

7
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Common, and f{o is it found by the Verdi¢t; and be that refiduum
more or lefs, it is all one; for in that, which remains above the 100
Acres the Plaintiff has, the Plaintiff ought to have Common ; fo that
the Omiflion of the Acres in Number is but Form, which is aided
by the Statute. Quod Nota. elverton of Counfel pro Querente.

Talbot werfis Godbol.

EBT as Executor on a Bill of 40/ made by the Defendant,

whereby he acknowledged (e recepiffe of Talbot the Teftaror
40!. to the Ufe of his Mafter, Mr. Serjeant Gaudy, refolvend’ at Mi-
chaelmas following, and it was dated 28 E/iz. and fealed by the De-
fendant; and the Defendant demurred upon the Declaration, fup-
pofing that it was only a Deed teftifying the Receipt to the Ufe of
another, and not to charge himfelf; * but it was adjudged for the
Plaintiff, for although the Bill teftified the Receipt to the Ufe of his
Mafter, yet in the Claufe of Repayment it is general, and does not
fay to be repaid by his Mafter; and therefore being fealed by the
Defendant makes him Debtor; for it does not appear that the Te-
ftator had any other Affurance for the 40/. but trufted only to this
Bill; but if the Bill had recited the Repayment alfo to be made
by Mafter Serjeant Gaudy, then they all agreed, that the Bill
fhould be but a Receipt only, and merely to the Ufe of another.
Per totam Cuariam, and that on Conference with all the Juftices in
Flieet-freer. Telvertor of Counfel pro Querente.

Witham ruerfm Barker.

TRefpafs, that the Defendant 1 Aug’ Auno 5. the Plaintift’s Clofe
apud L. in Coni’ Suff. broke and enter’d, and fpoiled his Grafs
with his Cattle, &c. The Defendant pleaded, that tempore gro, the
Freehold of the Land, where, €5¢c. was in Sir Fobn Tyndall, and he
as Servant, and by his Command enter’d and put in the Carttle, &Je.
'The Plaintiff replied, Quod beire €3 verun cff, that the Preehold was
in Sir Fobn 7. but faid, that long before the Time in which, tfc.
Sir Fobn 7. demifed the Clofe to the Plintiff at Will, by Virtue
whereof he enter’d and was poffeffed till the Defendant commit-
ted the Trefpafs, €¢. abfgue boc, that the Defendant by the Com-
mand of Sir Fobi 7. enter’d and put in the Cattle, &€¢c. \Where-
upon the Defendant demurred, and it was adjudged againft the
Plaintiff; for the Bar is good and not avoided by the Replication;
for his Replication is ill, in Regard it being by Way of Title he does
not intitle himf{elf to any good Leafe at Will; for he does not al-

ledge in Fact any Seifin in Sir Fobn 7. or any Pofleffion in himf{elf,
out
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out of which the Leafe at Will can be deiived; and althcugh a
Declaration may be good to a common Intent, and that in Debt
on a Leafe, as 21 H.7. is, the Plaintiff may Jeclare quod dimifit,
and need not alledwc Seifin in himfelf when he made the Leafc,
¢ec. yet wheén-a'T itle is made by a Bar or Replication, as 2 F.

4. 9. is, 1t ought to be certain to ali Intents, becaufe it is tr-
verfable; and here, forafmuch as the Defendant has made o
zood ]u[hﬁcatlon in La“' it ought to be anfwer’d by the Plain-

tiff with a good T'itle, iz, that Sir Fobu was {eifed and demi‘ed
to him at Will, which is not donc here; but it is all one as if he
had replied Robin [V hood in ]jm'm.:*oocl Stood, aliine boc, that
the Defendant by the Command of Sir Zobn. Quod Nora. Pey
Fennzer, Williames and Crook Juftices being only in Ceurt,  And
Judgment given accordingly.,  2U/certon for the Defendant,

Goodman werfus Aylin.  Hill. 5 Jac. Rot. §34.

Refpafs, that the Defendant 8 Febr’ 4 Fac. apud P. Do-
e of the Plaintift broke, and one &7 [{ﬂé chaffer of the
Plaintifi’s, value 20y, took and carried away, ¢yc. The Defen-
dant pleadcd that the Houfe is Parcel of an half Yard-Land
in . and that it was held of H. Earl of Nortlwwberland, as
of his Manor of J/. by Homage, Iealr\, Efcuage mccrtam,
Suit of Court, Inciofing of the Park Pale, and the Rent of a
Pound of Cumm, and for the Cumin arrear for three Ywu,
and the Homage and Fealty of T/02a5 Peller Tenant {725+, the
Defendant, as Servant to the Earl, and by his Command ;thtwd
the Entry and Taking, ¢5¢c. The Plaintiff rcphed that it was
held of R. Stanley as of his Manor of Lee, Ge. abfque hoc, that
it was held of the Earl modo ¢ forma; and upon that they were
at Iffue: And the Jury found that it was held of the Earl as of
his Manor of /. by Homage, Fealty, Inclofing of the Park, Rent
of a Pound of Cumin, & 707 aliter , and jz cidebitur Curig,
that it is not held modo ¢ forsza, they find for the Plaintiff) éc‘.
And it was adjudged for the Defendant; for altho’ the ¥ uout
does not agree with the Plea in the Manner and Nature of the
Tenure, yet it agrees in Subftance m the Point for which the
T'aking was, viz. that the Land is held of the Earl; and that is
{ufficient: For there is a Differcnce between chlC\ in and T'ref-
pafs; for in Replevin, becaufe the Plaintiff is to have a Return,
(viz. the Avowant, for the one is Actor againft the other) the A-
vowant ought to make a good Title i ommbus; it is other-
wife in Lrefpafs, for there he is only to excufe the Trefpafs;
and therefore if there be any Tenure at all it is {ufficient: For
if the Lord, or his Bailiff in his Right diftrains for Rent
which 1s not due, vet he is not pmlfhablc i Lrefpals. Qz/ocl

D;I“ V‘/J
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vide Lit. 113, pro wodo (5 forma in Trefpafs, and o H. 7. 3. for
Replevin., Qred Nota. Per tor’ C.i’e And Flewzing Chiet Juftice
vouched 33 /4.8, Tr.48. b where the Iflue was, if Villain re-
gardant, ¢g¢. or free ¢ And the Jury found Villain in Gro®, ver
wood; for the Sutbltance of the Villenuge, and of the 1fine is found.

Poole werfus Nedham.

ON a Special Verdiét the Matter in Law was; Fobz Para-
dine Tenant in Tail Male, of a Mcfluage in London, the
Remainder in Fee to Tho. Paradine: Thomas by Deed inrolled
granted his Eftate and Right in Remainder to Q. Eliz. in Fee
during the Life of Zobs Paradine. and after his Death, as long
as any 1flue Male of Fobz thould live; Foba fuffr’d a Common
Recovery under which the Plaintiff claimed, Zobz Paradine
died without Iflue, and the Defendant as Servant to Thomads
Paradine cnterd, (e. And it was adjudged, that the Com-
mon Recovery barred the Remainder of 7 homas notwithftand-
ing his Grant to the Qucen; for the Grant to the Queen is void;
beeande it can never come in Pofleflion; and a Remainder is
quafi terra vemanens, for by the Death of Fohn, Tenant in
"Tail, without Iffuc Male, the Eftate of the Queen is dcter-
mined ; o that fhe fhall not have any Benefit by the Grant, but
it is a dry Remainder without Profit. But if there had been
fuch a Grant of the Reverfion made to the Queen, it had been
good; becaufe during the firft Intail there would be an Atten-
dancy for the Scrvices and Wardthip, ¢5¢. of the Iflue of the
Donce. Which Difference cide in Choluiley’s Cale, 2 Rep.s1.
¢ vide 12 E. 4. 3. Tenant for Life with feveral Remainders for
Life; hie who had the Fee grauted that, after the Death of the
firft Tenant for Life, ic fhould remain to 7. 8. in Fee, it is void;
for it cannot take Effe@ in Polleflion at the '['ime appointed.
But it was objected by Davenport (who argued for the Defen-
dant) that if Fohz Paradine in the Cafe at the Bar had Iflue a
Daughter, who had Iffue a Son, that aitho’ this Son could not
inherit the Tail, yet he might well {upport the Eftatc of the
Queen; and if alfo in this Cafe Fobn Paradine be attainted of
Treafon, that the Qucen fhall be in of her Remainder granted
by Thomas, and by this Means fhe fhall avoid Leafcs made by
Fohn the Tenant in Tail. To which Ztlverror anfwer'd, (who
argued for the Plaintiff) that in the firft Cafe, if the Daughter
furvived the Tenant in ‘Tail, altho’ fhe had Iffue male, and died,
the Eftate of the Qneen is determin’d for Want of Iflue male;
{for when fhe furvived, then there was a Failure of Iflue male
of John, ard altho’ the died afterwards, her Son, who is now
I{{uc male of the firlt Tenant in Tail, fhall not revive it a-
gain: No more than where Land is given to F. 8. in Fer,
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as long as F. D. has Iffue, ¢e. if F. D. dies without Iffue,
his Wife pregnant, the Iffue born after fhall not revive the
Eftate, for it is a collateral Determination, which being
once interrupted, fhall never be fez oz Foot again: And as
well as in Difcent he ought to convey all by Heirs Male; fo
Qelverton apprehended he ought in the Continuance of the E-
ftate.  Quod fuit conceflum per totam Curiam. And to the
fecond Cafe put by him, Ze/vertor anfwer'd that where the
Queen comes to Pofleflion by the Attainder, fhe fhall not a-
void the Leafe, but fhall be in of the Eftate of the Tenant
in Tail; becaufe fhe is not to have any greater Eftate nor
more beneficial Eftate by the Remainder than by the At-
tainder; therefore it is not like Walfingham's Cafe Com. 560.
where ‘Tenant in Tail of the Gift of the Queen was at-
tainted ; for there by the Attainder the was in in Point of
Remainder.  Quod fuit alfo conceflum per totam Curiam; for
it was {aid by the Court, that where the King comes to Land
in Point of Reverter on the Attainder of Tenant in Tail, he
thall not avoid Leafcs, becaufe he has the Remainder only
by Purchafe, and ought to keep it as a Purchafe, and not in
Point of Reverter. Quod Nota. And Judgment was orderd
to be enterd. But on the Defendant’s Motion it was referr'd
to Williams Juftice, who reported, that he could not end it;
and therefore Judgment was given for the Plaintiff, Triz.

7 Fac.
Cafe of a Slander.

HE Defendant faid of the Plaintiff; Thox doft work by
Nigromancy, and doft work by the ‘Devil. And ad-
judged a&ionable; for although the Word Nigromancy is not
proper, nor a Word known in Law, yet in vuigar Senfe it is
known to import Conjurizg; which Word joined with the o-
thers (working with the Devil) explains the firt Word, and
thews Malice in him who fpoke, for it imports a Familia-
rity and an immediate Ufc of the Devil as an Inftrument,
which is a great Slander; for although fuch Working, ¢¢.
is not Felony, unlefs the Death of a Man or Beaft enfues, or
otherwife that the Party invoked the Devily yet it touches a
Man much in his Credit, in begetting Infamy and Reproach
to the Party, that his Neighbours fear his Company. Per to-
tame Qurian, preter Williams Juftice,

X Pafch,
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Bedell werfus Lull.

HE Plaintiff declar’d on a Leafe made by Fiiz Fames « Brownl.
é of certain Land, ¢c. The Defendant pleaded, thar AR IO
before Elizabeth had any Thing, one Martin Farcs Ei?éirdm‘xgth. °
was {eifed thereof in Fee, and had Iffue H. Fames, and died Where -
feifed, whereby it defcended to H. as Son and Heir; and F- ?}?;ﬁnf,in:m_
lizabet]y enter'd and was feifed by Abatement, and made the verit.
T.eafe to the Plaintiff; after which the Defendant as Servant Vide1 E- 4.
to H. Fames, & per ejus preceprum €& in (no Fure enter'd, as o
he lawfully might, ¢, The Plaintiff replied, and cenfefled
the Scifin of Martin Fames, but {aid, that he fo feifed by his
laft Will in Writing devifed it to Elizabeth in Fee, and after-
wards died feifed ; wherefore fhe enter'd by Force of the De-
vife, and made the Leafe to the Plaintiff 5 abfgue hoc, quod Eliz.
feifita fuit per Abatamentum modo ¢ forma. And thereupon
the Defendant demurred, and thewed for Caufe, that the 'Tra-
verfe is not good: And it was adjudged for the Dcfendant ; for Co. Entr,
the Plaintiff ought not to confefs and avoid, and alfo traverfe §o5- &
the Abatement; for the Plaintiff making a Title to his Leflor Lucw. 1555
by Way of Devife from the Anceftor, that proves fhe enterd
lawfully and not by Abatement, as the Defendant has fup-
pofed: Then befides that, to take a Traverfe is trifling, and
makes the Plea vitious; for a Traverfe thould not be taken,
but where the Thing traverfed is iffuable, and here the Devife
is the whole Title and only iffuable. It was alfo held per Cu-
riame, that the 'Traverfe taken by the Manner is not good, for
he ought not to traverfe, abfque hoc, quod (éifita fuit per abata-
snentum, but it ought to be, abfgue hoc, quod abatavit; and
alfo if the Plaintiff intended fully to an{wer the Defendant, he
ought to have traverfed in the fame Words as the Defendant
pleaded againft him, <iz. abfgue hoc, qrod intravis & fuit feifit
per abatamentyiz. Quod Nota. 'This Cafe concerned Siv fienry
Fames to whom the Defendant was Tenant. =~ 2elverton of
Counfel for the Defendant.”

Sir Francis Coodwin werfus Welthe €9 Over.

‘IR Frazcis brought feveral A&ions of Trefpafs a- 1 Browa.

gainft the two Defendants for Goods taken, and de- 24 =
clared to Damages. 'The Attorney for the Defendants o
pleaded Noz fum informatus; and thereupon Jndgment -

15
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is given feverally for the Plaintiff, and Writs of Inquiry of Da-
mages iflued, and were returned. And it was moved that the
Writs fhould not be filed, becaufe the Plaintiff at the Time of
the Inquiry did not prove that the Goods belong'd to him, but
only prov’d the Value of the Goods; for by Serjeant Nicholls
there is a Difference between an Action confefled and Nou fum
¢nformatus; for in the firft Cafe the Property is likewife con-
fefled to be in the Plaintiff; but it is not foin the other Cafc;
for this Judgment pafles without the Defendant’s Privity, and
only for Want of Pleading, as in the Cafe of Nibil dicit. But,
per tot’ Cur'y it is all one, and the Plaintiff need not prove Pro-
perty in either of the Cafes; and the Reafon is, becaufe the
Writ commands only the Value to be inquired and no more,
and that alone is the Charge of the Jury. And, by all the
Jufttices, they themfelves as Judges, if they would, might in
thefe Cafes affefs Damages, without iffuing any Writ; for it
ilues only guia nefcitur que damna; but if they will trouble
themfelves with the Affefflment of Damages they may: But it
is otherwife in the Cafe of Noz cxl pleaded, for there the
Trefpals is denied, which muft be tried by the Jury, and there
the Property and the Value alfo ought to be proved. Npza
alfo, in the firft Cafe, the Judgment is, Quod recuperet Que-
rens: If then upon a Writ of Inquiry of Damages the Plaintif
fhould be obliged to prove Property, and fail of it, that would
go in Avoidance of the firft Judgment, which cannot be. 2%~
verton of Counfel with the Plaintiff,

Higges werfus Auften.

HOU haft fioler as much Wood and Timber as is worth

204, 'The Jury found the Words, with this Addition,

(off my Landlords Grounds) and it was adjudged pro Que-

rente; for the Words found by the Jury more than were in

the Declaration do not qualify the firfft Words, for it cannot

be Timber as long as it is growing, but }/ood only; Timber

carries this Scnfe with it to be fever’d from the Soil.  Qrod

Nota. Per totam Curiam. Qelkeerton of Counfel with the
Plaintiff. -

Barret wigfm Fletcher.

EBT on a Bond of 5co/. The Condition was to ftand
to the Award of 7. §. and F.D. Ira guod, Gc. The
Decfendant pleaded Nullwimn fecorunt Arbitrium: The Plaintiff
replied, and fhewed the Award made de Ferbo in Verbum,

and concluded, E¢ fic fecerumt Arbitrinm; but did not
{ aflign
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{"gn aoy Breach.  'The Defendant rejoined, that the Deed of If the Piuin-
t}Au Award pleaded was not the Deed of the Arbitrators : dmfr?c;m‘
And upon Iffue joined thercon, it was found for the Plaintiff. Breach of
And 7elverioiz moved in Ancft of Judgment, that the Plaintif the Anardy
fhould not have Judoment, becautt in bis Revlication he has i];gjijudt
not afligned any Breach of the Award, and thea he has not ment Wl
ﬂwwn any Caufe of Aétion, for the Bond is not for any Dby }\‘,C”td’f‘é
for it is guided by the Condxtxou which goes in Performance 5B 4 125,
of a collateral Thing, fc. of an Award, and though the De- .
fendant had no Anfiwver to the quch, if it had been ! 119n(d, At ‘73
vet the Court ought to be futished, that the Plaintiff has Caufe
to recover, otherwife they will not give Judgment: And ai-
though the Verdiét is found for the Plamtxﬂ yet tnis Imper-
f-ction in the Replication 1s Matter of Subﬁancc which is not
aided by the Statute.  Qnod Nota. Per trotam szaifz prater

Iilliaris Juftice.  And Judgment was arrclted.

Weblin werfus Mayer.

T wonld be proved by many vehement Prefunmptions, thar Words
the Plaintiff was a Plotter and Contriver of the Death of

one Powel, becanfe be wonld not fell hine his Land. And,

per Curian, they are not a&ionable; for they affirm nothing

of the Plamtxﬂ’ but refer to Prefumptlons which are incer-

tain; and Words of Slander ought to be fpoke affirmatively.

Quod Nota. Judgment arrcfted,

Pridham wrfm Tucker.

HOU art o IDaler of Felony, and baff fhewcd fuch Fa- ¥oy i35
zonr to a [orie-fealer in the Tine of thy Conflable-fhip, V¥ ors>

that thereby both the 1lorle and Thzef wire ro;zvg)/eal away, and
that it lieth in my FPowcr to Fang tihee.  And adjudged pro
Ouercpte; for Healir of Feleny is a Word known in the
(,cumy of Devonr. where the Action is brouzhe, to be a Cor-
cealer or Tidur of Felety,  Asin the County Offd/ Lo fuy
to onc, Gl luff diized a Jiove, will bear an #tnon; for CroEL
it is vul‘ziul) dkCl‘ to flecl a ficve: And altho’ it is not
laid exprofly, that the Plainnfi was Conftable at the Time of
the Speanng of the Woras, it is not material; for though he
is out of his Ctfice, ver he ouzht not to be anderd with any
‘I hing done in his thce, as i a Juftice of Peace be put out
of Comumiilien, ard one widl fav to bim, [[hew thon wwert a
Foplicn, thow it 2 bribing Faftices it is ac"lommc, for al- poit 14s.
rhovsh it refors to o "Thing pafty vet it defumes bim Lo over, ©on
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in the Opinion of others, and makes him accounted unworthy
to bear an Office for the future. Quod Nota.

Newlyn werfus Faflet.

H E Plaintiff is a Felon. Take Heed what you fay, fays a
Stranger. Why, {ays the Defendant, is 70t be a Felon, that
knew of o Murder and concealed it? He (innuendo the Plaintiff)
knew of the Murder of Anne Lanaway, and did not reveal it till
long after it was operly known. And it was adjudged pro Que-
rente, for the firlt Words are actionable; and the fubfequent
Words increafe the Slander; for altho’ to conceal a Felony 1s not
Felony, but fineable, and an Offence for which he ought to be
bound de fe bene gerendo, yet it thews Malice in the Defen-
dant, and is a great Imputation to the Plaintift. 2. Thercisa
Difference between Words utter'd comtinuata Foce, and at
feveral Times, or upon feveral Occafions: As to fay, Thox
art a Felon, for that thou floleft my Apples off my Trees, is
not altionable, for the Reafon of the Speaking inftantly an-
nexed qualifies the precedent Words; but if a Man fays, Thoz
art a Thief, and a Stander-by fays, Beware what you fay, and
the other fays, I will juflify beis a Thicf, for be flole n:y Ewvi-
dence ; this is but inzepta Ratio of the firft Words, not volunta-
rily proceeding from the Party, but as it was forced by an-
other, and therefore {poke too late to qualify the firft Words.
And although 2elverton Juftice faid, that if a Man fays, J.S.is
a Traitor, for he robbed a Man by the Higlhway, it will
not bear an Ad&ion, becaufe the Reafon does not concur nor
depend on the firft Words; yet Fleswing Chief Juftice denicd
it, for both the Words are flanderous; and although the Rea-
fon of the Speaking does not depend on the Word Zraitor,
yet it fhall be conftrued but greater Malice, becaufe he
charges him with two feveral Matters, which deferve Death:
Which feems to be good Law. Qwod Nota. Judgment pro
Querente. Per totam Curian, prater Lelverton.
I

- Trin.
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Markham werfus Turner.

Aétion of Dcbt brought by Turner, and was within ’eld“-

Age; Judgment pafled againlt Skizner, and he did %{‘ecirg,f{‘f on
not offer his Body: Wheretore on two Scire fac and Nibil re- fance.
turned againft Markhbam, Judgment was given againft him. ?C“‘i‘r];: facias,
And Zelzerton and George Crooke moved to have an Awdita Infancy.
Querela, becaufe Markham was yet within Age; and by J/il-
fiams Jultice it does not lie, but he ought firft to have Error
to reverfe the Judgment, for during the Judgment in Force
the Recognifance is affirmed: But to that Ze/vertosn at the Bar
anfwer’'d, that then we are without Remedy, and Markhas:
in great Mifchief, if he cannot have dudita Qyerela; for per-
haps the Judgment has no Error in it, and upon the Scire fa-
cias Markbam the Bail could not have pleaded his Infancy,
for that Suit goes in Affirmance of the Recognifance and de-
mands Exccution of it; but yet the Error of the Infancy rc-
mains, and the Recognifance to be avoided by this Suit by In-
fpeéion; and thercfore it is like an Affife of Redifleifin, which
a Man may have on the firft Judgment in the Affife, and there-
upon the Recovery in the Redifeifin is reverfed. So here by Cro.Jac.646.
the Audita Querela the Recognifance being avoided for In- g;’.'b]_i"stg.' a
fancy, the Judgment thereon is likewife avoided. Qwod fuit
conceflum per totam Curiam, preter Williams Juftice: And the
Aundita Querela was allowed de bene effe, for to deny it, if it
lay by Law, was Injuftice.

N OT A; Markbam was Bail for Sir Fohsn Skinner in an Audita Que-

Pafton verfus Lulher.

Hrce Exccutors recoverd in the Common Pleas in Erroria
Debt by Default, the Defendant brought Error and Debt.
affigned a Difcontinuance, c/z. that the Suit being by three
Exccutors, at the Day which they had by the Roll on a
Continuance, two Exccutors only appeared, and by the
fame Roll Day given over to all three till another Daye:
And Zilocrton urged that it is not a Difcontinuance, but Amendmesr
only the Dofault of the Clerk amendable; for it cannot be
intended, when the Court gave Day to all three Execu-

tors, but that all appear’d; and that i was the Mezlizence
of the Clurk to omit the Entry of the Sppearance of b

1 2
SRR



Trin. 7 Jac. B.R.

'Three Plain-
tifls, two ap-
pear, and
Day given
by the Reoll
toallis a
Difconting-
ance.

7 E. 4. 10,

Cro.Jac.222.
1 Brownl. 15.
Hob. 216,
Aflumpfir.

By whom,
and by what
Words a
Promife may
be releafed.
5Ca. 71, a
Lutw. 249
Salk. 171,
Mo. 34.

Dy. 217,

third Executor, and upon that 2elverton vouched 26 7. 6.
Awendment 33, Writ brought by Husband and Wife, and
the Parties appeared and had Day to another Term, but no
Appearance was had of the Wife, nor no Day by the Roll
given to the Wife, and yet, forafmuch as it appeared to be the
Fault of the Clerk, it was amended: But, per totam Curiam,
in the Cafe fupra, it is a Difcontinuzance, and cannot be a-
mended; for Credit ought to be given to the Roll: And
therefore Noz conflat, but that two only appeared, and that
the third made Decfault, which is a Non-profecution by him
zt that Day, which goes to the whole Suit and Time after.
Vide 21 E. 4.3. And, per Curiam, in the Cafe 26 H 6. it
thall be intended that there was fome Remembrance in {ome
By-roll, by which the Court was inftruéted, that the Wife alfo
appeared, altho’ it was not enterd at the Day in the principal
Roll; and thereupon, per totam Curiazn, the Judgment was

revericed.
*

Belcher werfus Hudlfon.
Elcher and Anne his Wife were Plaintiffs in AJwwp/it a-
gainlt Hudfon, and declared that in Confideration 47
dum fola fuit would marry one Thomwas Hajon at the Dofen-
dant’s Requeft, the Defendant promifed arter tihe Death of
Thomias Mafor to pay the fuid Anue 404, a Yeor for hor Lite;
and fhewed, that thereupon the married 7 lomas Maforz, who
afterwards died; and fhe took to Husband #:/c/cr the Plain-
tiff; and thewed that 4/, were arrear for two Years after the
Death of /idafon, contrary to the Defendant’s Promife, 1o Da-
mage, (¢, 'The Defendant pleaded in Bar a Releale made by
Deed to bim by the {aid Thomas Majon during the Marriage
with Agune one of the Plaintiffs, whereby he releafed to the
now Defendant all Adtions, Quarrels, Controveilies, Claims
and Demands whatlocover, which he had, or might have a-
gainft the fuid Haudfn, (5o upon which the Plaindlly demuired:
Anc it was adjudgea pro Oped’y that the Releafe would not
difcharge this Pronufe: Becaufe altho’ dhe Promife was pre-
{fenr, yet the Exccution of the Promife was iz /w0, and
fuch, that he who releafcd could never have an Acinn en it
but if he had releated b exprofy Words all Promuis, or all
Adions and Unarrels which he or his Wife had or might have,
then it was held, that the Promife had bern releal d; for the
Promife, being a fpecial Caufe of Action, cannot be releafind
till it comes iz effe, no more than a Covonont, as s Fofiz it s
adivdged, and 55 H. 8. Dy.56. 1. Wherefore Judesont wus
given pro Uucr’y Fleming Juitice being abint,  Cuod Nora
bene. Telocrion of Counfel with the Dufindant,
1 Prov o
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Prowfe werfus Turner, Bail of John Skinner.

N a Scive facias againft the Bail, who on the {econd Scire facias was Scire facias,
I condemned for not having the Body of the Principal, Judgment Where an
was given that the Plaintiff thould recover [uper Recuperationemn pre- SO0

. . .. . udaoment
diétam, where it thould be fuper Recognitionem prediftam ; wherefore fail noc be
Telverton and George Crooke moved to have a Writ of Error.  And, rcformed in
per Curiam, ¥ no Writ of Error lies in the Exchequer-chamber, be- the Exche-

ufe the Judgment is in a Scire facias, which is a judicial Writ, and gffr'cr’“m’
f?not exprefly named in the Statute 27 E/iz. which gives the Error gy, o5 EI
in the Exchequer. And they were likewife of Opinion, that it does Error in
not lie in the King’s Bench, as upon Error in Procefs, for there is Parliament.
no Error in the Procefs; for that is where the Procefs is miftaken, * Cro. Jac.
e’ one Frocefs for another, and here the Procefs is not miftaken, 17% 334
but iffued in due Form of Law; but the Error is only in Point of C;’Oé;r
Judgment, viz. Recuperationem for Recognitionem, which is clearly 500,
another Matter, and no Remedy, as it {feems, but in Parliament. 1 Ven. 38,
And alfo Williams Juftice conceived, that the King’s Bench could *¢5
not reform the Error in Procefs, unlefs in the fame Term. Qunod
wide accordingly, F. N. B.22. Then Yefvertsn moved that it is a
void Judgment, and that the Bail ought not to be vexed thereby;
for there is not any Judgment at all upon the Recognifance given
by the Court, upon which Execution can be demanded. 44 quod

won dederunt Refponfum. Rutod Notay € Quere.

Taylor werfus Markham.

TRefpafs of Battery fuch a Day, and declared accordingly, &, 7 Browal.
'The Defendant pleaded that he, Tempore quo, was {eifed of élr(’)’JaC R
fuch a Reftory, in the Place where the Trefpafs is fuppofed, in T,e',paf;,‘”“
Fee, and that Zempore quo there was Corn fever’d from the nine Replication.
Parts at the Place aforefaid, and the Plaintiff came to take away

the Corn, and the Defendant in Defence of his Corn, and to keep

the Plaintiff from taking it, ftood there to defend it, and the Ill that

the Plaintiff had was of his own Wrong, €5c. 'The Plaintiff replied,

de Injuria (ua propria abfque tali Canfz: Upon which the Defendant where de
demurred in Law. And it was adjudged for the Plaintiff: For fuch Injuria fua
general Replication is good, and the Plaintiff need not anfwer the 1?f0P"j‘]?b‘
Defendant’s Title, becaufe the Plaintiff by his A¢tion claims nothing g‘:\fﬂ:“ }hall
in the Soil or Corn, but only Damages for the Battery, which is be a good
merely collateral to the Title. But where the Plaintiff makes Title 1flue.

by his Declaration to any Thing, and the Defendant will plead

another Thing in Deftruction of it, or of the Plaintiff’s Caufe

of Action, there he ought to regély fpecially, and fhall not fay

ST abfgus
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abfque tali Canfa, as 14 H. 4. 32. 5. Trefpafs for taking his Servant,
the Defendant thew’d that the Father of him, whom the Plaintiff {up-
pofed to be his Servant, held of him in Chivalry, €9c. and died
feifed, his Heir (wiz. he who is fuppofed the Servant) being within
Age, wherefore he {eifed him as his Ward, as he well might; there
the Plaintiff replied, de Izjuria fua propria abfgue tali Caufz; and it
was difallow’d by the Court without anfwering to the Seigniory, v/z.
de Injuria [ua propria, abfgue hocy that the Father of him who is {up-
pofed Servant held of him in Chivalry; the Reafon was, becaufe the
Plaintiff by his Acétion made Title to the Servant, according to
16 E. 4. 4. RQuod Nota. And Judgment was given accordingly.
Zelverton of Counfel with the Defendant,

Tuthil werfus Milton.

¥ H E Plaintiff declared, that wher=as he is a Freeman of Hels,
and exercens Artem five Myfterium of a Linen-Draper within

the fame City for five Years paft, and by his Credit, €5¢. had gained
much, &c. wvendendo € emendo, €c. yer the Defendant 28 Fuliz
Anno 5 at Brifiol in Warda omninm Sandorum within the Jurifdiction
there, ad eundem Querentem dixit & ad Franc Tuthilly viz. Jou both
(innuendo the Plaintiff and Francis Tuthill) are Bankvupts and not
worth @ Groat 5 ad damnum, &¢. and it was found by Verdict there
for the Plaintiff by a Venue de Warda omninmz Sainiorum, and Judg-
ment given there; and it was removed into the King’s Bench by Er-
ror, and the Judgment affirmed; yer two Exceptions were taken;
1. That after an Attachment awarded in Brifiol, a Capias iffued a-
gainft the Defendant there, where by the Statute 19 H. 7. it feems,
that a Czpias in an Action on the Cafe doth not lie but in the King’s
Bench and Common Pleas. To which Telverton anfwer’d ; Firft, That
is an Exception which fubverts all Proceedings in inferior Courts,
which always ufe fuch Procefs of Capias as the fecond Procefs in fuch
Aétions; but if they commence there with a Capias, as the firft Pro-
cefs, without Summons or Attachment, it is not good, but is con-
tinue adjudged Error: 2. This Judgment is grounded on the Ver-
di¢t precedent, becaufe the Party has appeared, and the Czpias is
but mean Procefs, which is oz of Doors by the Appearance of the
Party, Quod tota Curia conceffit. 'The fecond Error, on which-they
infifted, was, that the Declaration is not good, becaufe it is not laid
precifely, that at the Time of Speaking the Words the Plaintiff was
a Linen-Draper, but only for the Space of five Years paft: To which
Telvertor anfwer’d; that there is a Difference between Slanders of one
in Refpet of an Office, and in Refped of a Trade or Profeffion: For
if a Man fays of a Juftice of Peace, that he is a Briber, £c. he
4 muft
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muft thew in an Action for thofe Words exprefly in his Decla-
ration, that he was a Juftice of Peace at the Time of the
Words fpoke, becaufe they found in Slander of his Perfon in
Refpeét of his Office only, which Office continues during the
King’s Pleafure only, being by Commiffion. But where a

Man is {lander’'d in his Profeffion or Trade, there it need not ?

be {o precifcly alledged, that at the Time of the Words {po-
ken he was a Lawyer, Phyfician, Merchant, or Linen-Dra-
per; but it is fufficient to fhew, that he is of fuch a Trade,
and has exercifed it for feveral Years paft, without faying /-
timo or jam elaps’s for a Man fhall not be intended to alter his
‘Trade or Profeflion, but by Prefumption he continues it during
his Life.  Quod fust etiam conceflum per Curiam. Qpod Nota.
And the Judgment was affirmed. Pide Trin. 6 Fac” Rot 1272
for the Cafe. Accordingly Tvin’ 38 Eliz. B. R. Rot. 546.
between Gardyner Plaintift, and Hopwood Defendant on the
fame Words, Thon art a Bankrupt, the Plaintiff alledging
Quod per multos Annos jain vetroatlos Artens merchandizandi,
vendend; & licite barganizandi exercwit ¢ ufus fuit, and
Judgment given for the Plaintiff. It was alfo agreed, that
the Venue was well awarded from a Ward within the City,
melins quam de Civitate, contrary to 8 H. 5.

Godley werfus Frith,

[ HE Plaintiff declared for a Difturbance in a Way, and
declared that he was feifed of a Mefluage, ¢5¢. and that

he and his Anccftors, and they whofe Eftate, ¢5¢. have had a
Way from his Mefluage to {uch a Place for them, their Ser-
vants and Farmers, as well o2z Foot, as with Carts, ¢5c. and
{o retrorfum, and that the Defendant had ftopped the Way, to
his Damage, ¢gc. And upon Noz cul, the Jury found the
Way as the Plaintiff had declared, but found it to be appurte-
nant to the Mefluage, and if it fhould be intended the Way
which the Plaintifi declared for, they found for the Plaintiff,
aliter noz; and affefled Damages. And, per Curiam, the Ver-
di& has not found any 'Thing againft the Plaintiff, but that he

Vide Palmq
G6.
All. 63,

Venue frorg
a Ward.

Caft,

fhall recover, for the Plaintiff in his Declaration fhall ncver ! B“i““ 4
lay the Way to be appendant or appurtenant, becaufe it is Eafe A

ment,

only an Eafe and not an Intereft; it is otherwife of a Com- and nort an
mon, for that is an Interct, and may be of fcveral Na- Appurte-

nant.

tures, appurtcnant, appendant, or in Grofs; but a Way can- Common,

not be fo. And all the Preccdents in the Book of Entries
are according to the Declaration here, without laying the
Way appurtenant or appendant.  And Mr. Aaz Secon-
dary, informed the Judges that a Judgment in the King’s
Bench was reverfed in the Exchequer, becaufe the Plaintig
ha
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had alledged a Way appurtenant to an Houfe, becaufe he
claimed it in another Manner and Nature, than he ought by
the Law: Opod Nota. Whereforc Judgment was given for
the Plaintiff. 2%lverton of Counfel with the Plaintiff.

Flud werfus Rumcey.

HE Suggeltion was, that whereas he was indebted to
7. 8. in 30l which F. §. afterwards in his Life-time by
his Deed gave all his Goods and Chattels to 4. and after-
wards made the Plaintiff and B. his Exccutors, and devifed
that the Plaintiff thould pay out of the 30/ that he cwerd
him 10/ to the Defendant for a Legacy, the Defend.pt "2
drawn the Plaintiff, into the Spiritual Court for the |~z v,
where by the Law the 30/. Debt is extinguithed by w.a’iug
the Plaintiff Executor: And fhewed that he proved the Will]
¢re.  And, per Curiam, the Defendant fhall have a Cenful-
tation; for, although the joint Executor has no Remedy to
recover this 30/, againft the Plaintiff his Co-exccutor, nor no
Aéion can be ufed for it in the Plaintiff’s Life, yet the Dcbt
is not extinguifhed, but remains as Affets to any other Cre-
ditor, as 8 E. 4—is: And by the fame Reafon that {uch Debt
thall fatisfy a Debt, it thall alfo fatisfy a Legacy; ard the ra-
ther, becaufe the Teftator’s exprefs Intent was fo, having pre-
cifely limited the Legacy to be paid out of the Debt.  Quod
Nota. Per totam Curiam. And a Confultation was awarded
accordingly. 2¢lverton was of Counfel with the Plaintiff,

Mich. 7 Jac. B. R.

Staverton werfus Relfe.

in Arreft of Judgment, that the Words were not {poken

affirmativé, but doubtfully, and in the future ‘Tenfe, (7
will prove, &c.) But, per totam Curiam, thefc Words ([ wili
prove) are a vehement Affirmative, which import not only
that Perjury was committed, but that the Defendant would o-
penly traduce the Plaintiff for it, in fuch Sort that it fhould be
openly proved. And, by Williams Juftice, it is like the Cafe,
Dy. fol. 72, b.  Thon wilt be a Bankrupt within few Days:
And adjudged there, that the Action lay; for altho’ the Words

4 in

I Will prove thee a perjured Knave. And it was objelted
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in their Signification refer to a Time future, yet they are a
prefent Slander.  Qpod Nota. | Per toram Curiam,

Bell werfus Fox €5 Gamble.

HE Plaintiff declared, that the Defendants Confpiratione
habita caufed the Plaimntiff to be indicted at 2ork, ¢5e.
for a common Barretor, ¢& ea Occafione at Qork he was taken
and detained in Prifon quonfque before the Juftices of Affife fuch
a Day, Ge. fecund Leg’ & Confuetud hujus Rezii Anglis
acquictatus fuit, ad damuum, ¢3¢, And upon Noz cuf pleaded,
it was found for the Plaintiff, and moved in Arreft of Judg-
ment, that the Declaration was not good, becaufe there wanted
this Word (inde) acquietatus, or (de premiffis) acquietatus; fo
that altho’ upon the Inditment the Plaintitf was taken, yet
Non conflat, of what Thing the Plaintiff was acquitted; tor
he might, for any Thing that appears to the Court, be taken
and committed for & Barretor, and yet be acquitted of another
Thing as well as of the Barretry: But on View of the Prece-
dents in the Book of Entries and F. N. B. Judgment was given
for the Plaintiff; for the Writ never has the Word zde, and
the Precedents arc both Ways; and the rather becaufe tis all
but onc Sentence, and can have none other Reference than
to the Indi&kment of Barretry, for that is Subjeéta Materia on
which the whole depends. Per totam Curiam on great De-
bate. Z¢lverton of Counfel with the Defendants.

Stone & al’ @e;j/m Bromwich.

HE two Plaintiffs declared againft the Defendant for di-
verting an anticnt Water-courle, which Time whereof;

(5. ante taleme Diem van iz ¢ per their Land, which they
held in Common, and thewed their feveral Titles in their De-
claration, and that fuch a Day after the Defendant diverted
the Water there running, ¢¢. to their Damage, ¢¢. and upon
Noz cul’ pleaded it was found for the Plaintiffs, and moved
in Arreft of Judgment; 1. That the Plaintiffs ought not to join
in this Action, becaufe they are Tenants in Common, no more
than in Affife of Nufance: But Noz allocatur, for the Aflifc
- of Nufance is in the Realty, but this A&ion is only in the
Perfonalty, and does not concern the Title but only the
Pefleflion, whereby the Profits of the Land are diminifhed;
for concflion fuit, that in an Action for Slandering their
Title, or in Forger of falfe Deeds, thcy muft fever, and
cunnot join, becanfe it concerns the Title, which is fe-
weral, and fo is 19 H. 6.—2. Exception was, becaufe the
Plaintiffs fhew thar it was an antient Water-courfe, which
Tt Tl

Cro.Jac. 230,
Conipiracy,

Inde omit-
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good.
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315, 419.
¥.N.B. 114.
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ran per ¢ trans the Plaintiff’s Land till 1 Madi fuch a Year,
which was before the A&ion laid, and before the Stopping
laid in the Declaration, fo that it docs not appear that the
Water-courfe had Continuance at the Time of the Diverfion ;
but becaufe it appears afterwards in the Declaration, that the
Plaintiffs charge the Defendanr with the Diverfion fuch a Day
after, which is now found by the Verdi&, the Court cannot in-
tend but that the Water-courfc continued. Per totam Curian.
And Judgment accordingly.

Bedle werfus Morris.

Y Ichard Bedle brought an Acion on the Cafe againft Mor-
ris, and declared on the general Cuftom of the Realm,
that all Inn-keepers, who kecp common Inns, fhall kecp the
Goods of their Guefts fafe, {fo that in Default of the Inn-
keepers or their Servants they fhall not be loft; and declared
that the Defendant anmre 20 Decembr Anno 6 ac eodem die
cuftodivit & adbuc cuflodit & tenct commune Hofpitium in
Dunchurch in Conzntatn War', and one Jf. Bedle the Plaintiff’s
Servant, as his Gueflt the fame 20 Decembr’ in Hofpitio fuo
hofpitacit, eodem I, Bedle adiunc & ibidem babente in legiti-
ma cuftodia fua a Purfe, value 3d. and 761. de pecuniis nume-
ratis in the {ame Purfe 7zclufis, as the Goods and Chattels of
the Plaintiff adtunc ¢ adhuc exifters a lawful Subje& of this
Realm, Malefa&ors unknown to the Plaintiff the fame 20 De-
cembr’ Anno 6 ad ‘Dunchurch preditium the faid Purfe and
26 1. in the fame Purfe adrunc & ibidem inclufas, in Default
of the Defendant and his Servants, took and carried away, a-
gainft the Law and Cuftom aforefaid: And upon Now Cuf
pleaded, it was found for the Plaintiff. And it was moved in
Arreft of Judgment, that the Action did not lie for the Mafter
on a Robbery of the Scrvant. But Noz allocatur; for none
can have Satisfac&ion but he who bas the Lofs, and thic Lofs is
to the Mafter, and he only fhall have an Appeal of Robbery:
2. It was objected, that it does not appear that he was his Ser-
vant at the Time of the Money and Putfe loft; fed o alloca-
tur; for it is alledged exprefly that he was the Plaintiff's Ser-
vant at the Time he was lodged in the Inn; and miorcover it
is not material whether he was his Servant or not; for if it
was his Fricnd by whom the Party fent the Money, and he is
robbed in the Inn, the true Owner fhall have the Action.
Per torar: Curiam. And Judgment given accordingly.

3 Alban
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Alban wverfus Brounfall,

| HAT the Def. 20 Felr’ 4n. 5. the Plaintiff’s Clofe called

Sandey-heath at Sandey broke and enter’d, and fpoiled his
Grafs, and 100 Conies ibidem tunc interfecit, took and carticd
away: Neczorn that the Defendant the fame Day the Plaintifi's
free Warren at Sazndey aforefaid, ¢5e. enterd and chafed with-
out Licence, and fifty Conies killed, took and carried away,
to his Damage, ¢5c. The Defendant to all the Trefpafs prater
breaking and entering the Clofe called Sazndey-beath, and tread-
ing the Grafs, pleaded Noz czl’y and upon that Iffue was join-
cd; and as to breaking the Clofe, e, the Plaintiff ought not
to have his Aé&ion; for he faid, that /. Lord Ruffel and Eliz.
his Wife fuernnt & adbuc funt feifed in Fee in Right of F-
liz. in quadam pecia bruere comtinerr 1o Acras in Sandey,
contigue adjacerr & undigue Sept’ to the Place called Sandey-
heath, and that they and all thofe whofe Eftate they have in
the faid Picce of Heath, ¢5c. have had and ufed to have pro
(e ¢& Firmariis (uis ditte pecie bruere, Gc. ¢ pro Servien
fnis Paflagium ufque eandeir Pecian bruere & ab eadem pe-
cia in, per (& trans the faid Clofe called Sandey-beath in quo,
¢re. all 'Times of the Ycar at their Pleafure, ad capiendun: ¢
percipicndum the Profits ejufdems pecie bruere. And the De-
fendant further faid, that long beforc the Trefpafs, ¢(9c. many
Conies in the faid Piece of Hearh were wandring, and feveral
Cony-holes ibidem fuernnt effofln, ¢ in eifdem antris effoffis
ditti Cunmiculi habitare gandenmt, the fame Picce of Heath eo-
dem tempore quo, ¢yc. berbam ibidem crefcen’ depafcers fuerunt,
and the Defendant as Servant to the Lord R#ffe/, and by his
Command, tempore quo, (5c. in, per ¢ trans the faid Clofe 77
quo, c. verfus & ufque ad pradittom peciam bruere pedibus
ambulando itineravit ad venandum & capiendum predictos Cu-
niculos in preditia pecia bruere, e, tunc ibidem errantes (&
depafcentes, prout ei bene licuit, Ge. Que quidem Ambulatio in,
per & trans Clowfum praditium in quo, ¢rc. pro Cawfa pre-
ditta eft eadem Claufi Fraitio ¢& Intratio, ¢yc. of which the
Plaintiff complains; and avers that the Place in which the De-
fendant ex Canfo pred ambulando itineravit in Sandey-
beath praditto in quo, Gc. was propinguins Paflaginis,
quo ipfe uti potuit ufque predilam peciam bruere comtinen
1o Acras. Upon which the Plaintiff demurred: And per Cu-
viam the Bar is not good; for Paffaginm is properly a Paflage
over the Water, and not over Land, and here the Defendant
ought to have preferibed in the Way and not in the Paflage,
for he ought to obferve the ufual Words, and thofe which
arc known in the Law, us a Prefcription and Ufage for &

<

Way

215,
Traey

i Brownl.

prale

Paffagium
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Way and not for a Pallage.  Quod vide 32 Aff. 58. ¢ 11 H. 4.
82.b. 2. The Prefcription is not good, becaufe it is not thewn
o quo loco ad guem locum the Paflage or Way is, and altho’ &
Way may be in Grofs, yet it ought to be bounded and cir-
cumfcribed to fome certain Place, prafertim when it appears
to lie in Ufage from Time whereof, ¢ye. for it ought to be
7 Joco certo, and not in one Place hodie, and in another Place
cras, but conftant and perpetual in one Place. Qwod Nota.
3. The Bar is not good, becaufe it is not thewn, what Man-
ner of Paflage it is, whether oz Foot, or Horfe, or Cart-way;
fo that it is in the whole incertain.  And Judgment given ac-

cordingly.
| Brand werfus Liﬂey.

HE Plaintiff declard, that whereas one I¥iliams was in-
‘ debted to him in 100l and for the Satisfaction of that
Debt deliverd to the Defendant fundry Goods iz Specie a-
mounting to the Value of the Debt to fatisfy the Plaintiff the
faid 100/, and whereas the Plaintiff came to the Defendant,
and requir'd him to fatisfy the faid 100/ with the Goods in
his Hands, the Defendant i1n Confideration the Plaintiff would
forbear him for a certain Time, afflumed and promifed by
fuch a Day to pay and fatisfy the Debt. 'The Plaintiff al-
ledged iz faflo, that he did forbear the Defendant accord-
ingly, yet he had not paid the 100l altho’ fuch a Day re-
quired, ¢gc. and upon Noz affumfit pleaded it was found for
the Plaintiff, and fhewn in Arreft of Judgment, that there is
no Confideration on the Part of the Defendant; for by the
Delivery of the Goods by J/illiams to him, he had no Intereft
in the Goods nor Profit by them, and {o no Benefit at all. But
it was adjudged for the Plaintift; for by the Declivery of the
Goods to the Defendant to fatisfy the Plaintiff the 100/, the
Plaintiff had an Intereft and Property in the Goods, and then
by the Plaintiff’s Forbearance of the Defendant for a Time,
the Goods being due to the Plaintiff immediately, the Defen-
dant had a Benefit, and guid pro quo. Felcciton of Counfel
with the Defendant, '

Saunders werfus Cottington.

Jectment of two Mefluages; but the Bill on the File was
only de uno Mefluagio; and the Defendant by his Paper-
book pleaded Noz cul’ to two Mefluages; and the Roll in
Court, and the Record of Nifi piius were both of two Mef-
fuages; and there was a Verdict for the Plaintiff, and Judgment
accordingly; now after Error brought by the Def. and before
the Record removed, it was moved that the Bill on the File
might be amended and made 2 Mefluages ; and becaufe the Def,
3 “ pleaded



Mich. 7 Jac. B. R. 165

pleaded to two Mefluages in his Plea in Paper, and the Record of Where the
Nifi prixs and the Roll in Court were accordingly ; it was refolved Bili on the
per totam Curiam, that the Bill on the File fhould be amended and ::,i:nfggg Zc
made two Mefluages; for the Bill which fpeaks de #no Meffiagio only the Roll, Y
cannot be the Ground of all the Proceedings after; but it is as if no

Bill at all had been filed, and that fhall be fupplied, as it has been

fxpins in Experience, before the Record removed. Q:od Nota. Tel-

verton of Counfel with the Plaintiff.

Freifton werfus Shellito.

R. Shelito of Grays-Inin, and feven others, were indicted for a Indiftmenc

' forcible Entry into a Cottage and Croft in an Hamlet of on 8 H. 6.
Heath in the County of Zork in the Weft-Riding Com’ pred’, that they
Manu forti enter’d on the Pofleffion of Auue Binnes, Farmer of Richard
Freifton, and diffeifed R. Freiffon, and fic diffeifitwm him extraten’ till the
Day of the Inquifition. And Te/verton moved, that the Indi¢tment was
infufficient, becaufe they have not found that 4une Binnes the Farmer
was amoved and expelled, and that is the Force of the whole Mat-
ter; for the Poffeflion of the Farmer or Termor is the Poffefion of Where the
the Reverfioner, and without oufting the Leflee there can be no g:rmﬁrf“ﬂ
Diffeifin to him who has the Frechold. Quod fuit conceffim per toram (hapmits o
Curiam, and the Indictment was difcharged: Buct if the Indiétment no Difleifin,
had not exprefled .4nue Binnes to be Farmer, but generally the Cot-
tage, €3¢. to be in her Occupatlon, then by Williams Juftice, the In-
di@ment which found the Duffeifin only had been good, becaufe no
'Title is found in any other but in him who is found to be diffeifed,
but finding the Woman to be Farmer, that is an Eftate known and
certain, and fuch Farmer muft be ejected, or elfe he who has the
Freehold cannot be diffeifed. Quod Nota. Per totam Curiam.

Draper werfis Fulkes.

Man brought an Aétion on the Cafe on Trover againft Husband Trover.
A and Wife, and declared that he was poflefied of {feveral Goods * Vide 1Ven.
in Specie, till fuch a Day bhe loft them, which came to the Pofleffion ;4- c
of both the Defendants, and * they converted them to his Damage, vf:;i]ayo'
€3c. and on Now cul pleaded, it was found for the Plaintiff, and convere
Judgment given in the Common Pleas, and affirmed in the King’s Goods.
Bench on a Writ of Error: Yet an Exception was taken to the Decla-
ration, becaufe the Converfion is laid to the Charge of the Wife as vell

as to the Charze of the Husband, and a Feme Covert cannot convert
Ua Gocds,
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Goods, but it fhall be faid the Converfion of the Husband
only, for in Regard fhe can have no Property, but the whole
is in the Husband, therefore the Converfion fhall be faid the
A& of the Husband only. 'To which 2elvertorn anfwer'd, that
this Action is not grounded on any Property fuppofed to be in
the Defendants, but on the Pofleffion only, and the Point of
the A&ion is the Converfion, which is a 'Tort with which a
Feme. Covert may be well charged, as well as fhe may be
charged with a 'I'refpafs or Difleifin committed.  And if a
Feme Covert takes my Sheep and eats them, or other Goods
and converts them, I may well have this Action againft Hus-
band and Wife, and fuppofe the Converfion in the Wife only,
oiz. the Tort.  But Husband and Wife cannot have an Aétion
on Trover, and {uppofc the Pofleflion in them both, for the
Law will transfer in Point of Ownerfhip the whole Intereft to
the Husband, as 21 E. 4. 4. is.  Quod fuit concefJum per totam
Curiam.

HE Plaintiff declared in Eje@ment on a Leafe of an
Houfe, ten Acres of Land, 20 Acras Pratiy 20 Paftrre,
by the Name unins Meffuagii, 10 der’ Pratiy, be it more or
lefs: And on Noz cul’ pleaded had a Verdi&, but Ni/ capiat
per billam was enter'd; for on the Matter difclofed by the
Plaintiff himfelf in the Declaration, he cannot have his Exc-
cution of the Quantity found by the Verdiét ; for in the Leafe
there are but ten Acres demifed, and thefe Words (wore or
lef5) cannot in Judgment of the Law extend to thirty or forty
Acres, for it is impoffible by common Intendment, and the ra-
ther becaufe the Land demanded by the Declaration is of an-
other Nature than that which is mentioned in the per Nowew ;
for that goes only to Mcadow, and the Declaration to Arable
and Pafture.  Quod Nota. Per Curiam.

Troughton wrfm Googe.

Refpafs for entering into his Clofe called 7/ 4w a7, and

five Loads of Hay there meffiit 5 defalcacit to his Da-
mage, ¢gc. the Defendant faid, Quod Clarfuon preditum con-
tird 12 Acr’y whereof long before the Trefpafs, ¢ e pore guo,
¢y¢. the Mayor, ¢¢. of London were feiled in Fee, and fo
feifed demifed to the Defendant for Years before the Tref-
pafs fuppofed, by Virtue whereof he enter'd till the Plain-
tiff claiming by Deed from the Mayor, ¢c. for Life, where
nothing paffed, cnter'd, and the Defendant Tempore guo,
¢oc. re-enter'd, as he well might, ¢p¢c. The Plaintiff re-
plied, that the Clofe in which the Trefpafs is fuppofed
contains an- Acre and three Roods, and abutted it Eaff,
4 Heft,
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Ilefty Novzh and Southy, and one of the Abuttals was on the twelve

Acres mentioned in the Bar; and concluded that it is ajind quam the

Clofe mentioned in the Bar containing twelve Acres. Upon which Where the
the Defendant demurred ; and as it feemed to the Court on the firft Plaintiff and
Opening of the Matter, the Replication is not good ; becaufe it does DCf?“‘.’““‘h‘
not anf{wer to the Title fuppofed by the Bar, for when the Plaintiff ;&’jgf;ﬂ;‘“‘
in his Declaration gives the Place a Name certain (as here /i i/4- Place, the
marfb) and the Defendant by his Plea in Bar agrees to the Place; as Plaintiff
here, vin. Quod Clavfum pred:Gum (id eff Wildmarfh) is the Inheri- 0ught to tra-
tance of the Mayor, &9c. and he, as Leflee for Years to them, makes yory ond
Title to it, the Plaintiff ought to anfwer the Title or avoid it, which not conclude
he does not by the Replication; for the Plaintiff thereby endeavours quod cft a-
to affign a new Place, which cannot be, when they are before a- liud.

greed of the Place: And therefore he ought to have pleaded, that

there were two Clofes called #udmaifb, the one containing twelve

Acres, £9c. as the Defendant had alledged, the other containing one

Acre and three Roods, whereof the Plaintiff was feifed, and that

the Clofe where the Plaintiff {uppofed the Trefpafls was in the Clofe

called Wildmarfb containing one Acre and three Roods. Quod Nota.

And vide 21 H. 4. and {everal other Books, which make a Quere of

this Pleading: And Curia advifare vuit.

Barwicke werfus Fofter.

EB'T for Rent; the Cafe was fuch: The Plaintiff demifed cer- 1 Browni

tain Land to the Defendant at Mich’ 1 Fac. for five Years, é‘ii‘]ac 22+
yeilding Rent at our Lady-day and Michaelmas yearly, or within ten ,53° /'
Days after; and for the Rent arrear at the laft Michaelmas the Plain- 2 Brownl.
tiff declared, as for Rent due at the Feaft of Saint Michael. And 320
prona facie it feem’d to the whole Court, except Croske Juftice, that ;V'ﬁ:lgi{lén:
the A&ion did not lie, but the Rent for the laft Quarter is gone; yeferved
for it is not due at Michaelnas as the Plaintiff has declared, for by ac Mich’, or
his own Shewing it is payable, and referved at Michaelinzsy or within within ten
ten Days after, {o that altho’ the Leflee may pay it at Michaelmas- f]%aa’;; gﬁ‘er'
day, yet it is not any Debt that lies in Demand by Action till the ten yo0d, and
Days paffed, and the Refervation, being the A& of the Leflor, where not
fhall be conftrued ftrongly againft himfelf; fo that forafmuch as the
End of the Term is at Michaelinas, and before the ten Days,
(till which Time the Rent is not due, and at that Time the
Term is ended) therefore the Leffor fhall lofe the Rent; as if
the Leflor died the next Day after Michaelmas-day, the Executor
fhould not have the Rent, but the Heir by Difcent as incident
to the Reverfion; and if the Leffee had paid the Rent to the
Leffor on Michactac-diy, and had died before the ten Days, his
Heir in Ward to the King, the King fhould have it again; foric

ought
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ought not of Right to be paid till the ten Days, like to 44 . 3.
But this Cafe being moved Terme. Hill. after, Fleming Chicf
Juttice, Fenner and 2elverton mutata Opinione held ftrengly,
that the Leflor fhould have the Rent, for it is referved yearly,
and the ten Days added fhall be expounded to give Liberty to
the Leflee within the Term for his Eafe to protraét Payment..
But becaufe the ten Days after the laft AMichaelmas are out
of the 'T'erm, rather than the Leflor fhall lofe the Rent yearly
referved, the Law will reje@ the laft ten Days.  Qzod Nota.
A good Reafon.

Brenley werfus Todd.

THE Plaintiff declared, that in Confideration the Plaintiff
at the Defendant’s Requeft would take to Wife 7. £ the
Defendant affumed to pay the Plaintiff sol. on Demand; the
Plaintiff fhewed 7z fatfo, that he Trufting to the Defendant’s
Promife did marry 7. §. fuch a Day, yet the Defendant had
not paid the so/. altho” he was requeited fach a Day, to his
Damage, ¢¢c. And on Noz Affumpfir pleaded, it was found
for the Plaintiff, and alledged in Arreft of Judgment, that the
Plaintiff ought to give the Defendant Notice of the Marriage,
becaufe the Defendant is a Stranger to it by Prefumption, and
cannot have Notice. But it was adjudged for the Plamtiff;
and that Notice was not neceffary, for the Defendant has beund
himfelf by his Promife as ftrongly as by his Bond; and more-
over the Notice is no Part of the Promife, and thercfore need
not be alledged: And it was never feen, that Notice was in-
ferted in the Declaration, for the Defendant ought to take No-
tice at his Peril.  And fo it was adjudged between Jfarley and
Hodges T. 44 El. Rot. 238. and the Cafe of Street and Wheeler
now lately adjudged to the contrary was denicd per tor’ Cur’;
for if a Man promifes on a good Confideration to pay 7. 8. 1ol
when F. D. fhall come to Panls, he muft do it at his Peril, for
it is intended that he has Power over . D. either not to come
at all, or not without his Privity. Cued Nota.

IT was adjudged per tor’” Cur’, where an Executor is Plaintiff
for a Thing touching the Will, and is nonfuited, or a Verdi¢t
pafles againft him, that he fhall not pay Cofts on the new Sta-
tute 4 Fac. for the Statute ought to have a reafonable Intend-
ment, and no Default can be prefumed in the Exccutor who
complains, becaufe it concerns the A& of another, which he
cannot have perfe&t Notice of, and fo it was faid to be re-
folved and adjudged new lately by all the Juftices of the
4 Common

&
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Onod Nota. A fettled Judgment by both
Courts contrary to fome few Precedents, which have been in
the King’s Bench to the contrary. Qpuod Nota.
Hill. 7 Jac. B.R. '
Molineux werfus Molineux.
N Debt in the Common Pleas againft Molizenx on a Bond 1 Brownl.
as Heir to his Father, the Defendant there pleaded Riens g;o.._]ac.zga
er Difcent except twenty Acres in . in fuch a County. grgor in
cht.

The Plaintiff replied, that the Defendant had more by Dif-
cent in 8. @iz. {fo many Acres: And upon that they were at

Iffue, and it was found for the Defendant, that he had nothing .

by Difcent in §. wherefore the Plaintiff recover'd and had Judg-
ment to have Execcution of the twenty Acres in Dale: Upon
which Judgment the Defendant in the Common Pleas brought
FError; and afligned for Error a Difcontinuance in the Re:
cord of the Plea a Termino Pafche ufque ad Ternd’ Mich' after.
And whether it was aided by the Statute 18 Eliz. becaufe it
was after Verdiét, was the Queftion? And it was adjudged that
it is out of the Statute, and that it is Error; becaufe the Judg-
ment was not founded on the Verdict, but only on the Defen-
dant’s Confeffion of Afiets, and the Verdié here was to no Pur-
pofe, but made the Defendant’s Confeflion more ftrong; fo the
Statute 18 Eliz. is to be intended where the Trial by Verdi&
is the Mecans and Caufe of the Judgment. Qwod Noteo.
Wherefore the Judgment was reverft.  The Law feems the
fame, if the Plaintiff brings Debt of 42/, and declares for 20/,
on Bill, and 20/. on mutuzatus e¢ffs and on Nowu fume informa-
us the Defendant as to the zwrzatus is condemned, and thev
arc at Ifluc for the 20/, on the Bill; which pafles likewife fou
the Plaintiff, whereby he has Judgment to recover the g40/.
demanded, and the Damages afefled by the Jury, mecwon for
Cofts fo much; {o that the Judgment tor the Cofts is intire:
fn this Cafe, if it be difcontinued on the Rofl; it feems the
whole fhall be reverfed, notwithitanding the Verdiér, becaute
he Verdicr alone is not the Caute of the Judgiment, but the
Noi e dulormats oo and the Cofty inteely ulefled for

aothe  Orpre thas
-

N ox Coddsd

Where a
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Goddard werfus Thorlton.
Trefpal. Hereas the Plaintiff 2 Novembr’ Anno 6. apid London,

Gc. in danipno fuo, viz. in Shopa fua per Tho. Hugon
his Servant, three green Fifh, being in the Shop Damage-feafant,
caufed to be taken, and would have impounded them, the De-
fendant the fame Day refcued them from the Servant, and took
them away, to his Damage, Gc. The Defendant faid; that be-
fore the Trefpafs, ¢e. H. Qfffey was feifed of the Shop in Fee,
and {o feifed 16 Maii Anno 30 Eliz. demifed it to Sanders, ¢rc.
and derived an Intereft to himfelf under that Leafe, giving Co-
lour to the Plaintiff under H. Offfey, and fo juftified, Gc. The
Plaintiff replied, that before H. OQfffey had any Thing, 7. B.
was feifed of the Shop in Fee, and 7 . 6. devifed it to Tho. his
Son in Tail, the Remainder to Fo. in Fee, and died: That Tho.
by Decd inrolled in the Huffings bargain’d and fold it to Fliz.
in Fee, who enter’d, Fo. died without Ifftue, whereby his Re-
mainder in Fee defcended to 4o’y Eliz. devifed the Skop to

Tko. Qfffey and R. Offfey in Fee, and died feifed, they enter'd

and were feifed in Fee; Tho. died {feifed of the Remainder in
Fee without Iffue, whereby the Shop, proreffando defcended to
R. Goddard as Cofin and Heir, Tho. Offfey, and R. Ofcy died,
after which H. Off/ey named in the Bar enter’d, and fo intruded
himfelf into the Shop, and by fuch Entry and Intrufion was
thereof feifed in Fee; and he fo feifed, K. Goddard 2> Ottobs’
29 Eliz. died, whereby the Shop, prozeffands, defcended to
V. Goddard as Cofin and Heir, J/. Goddard died without lffue,
whereby it defcended to Nicholas the Pluintiff as Cofin and
Heir, and afterwards 16 Maii Anno 50 Fliz. H.QfFey demifed,
¢rc. prout in the Bar, and the Plaintift enter'd, as he well might,
¢rc. The Defendant, #t prius, by Way of Rejoinder faid, that
H. Offley was {eifed of the Shop in Fee, and demifed, #¢ fupra,
in the Bar, abfque boc, quod H.Offley in Shopams pred intrazir,
O fe fic intrufit modo ¢ foriia, (re. And thereupon the Plaintiff
demurred in Law, becaufe the Traverfe was not good; for the
Intrufion, being the Means to avoid the Title of H.OfFey, ought
to be traverfed exprefly, and not by Way of Circumftance; as
to fuy, _/ifgue hoc, quod imtiufir, for that had been a full An-
fwer s but it is not {o, to {ay, bfgne hoc, gurod H. Qfffey intra-
2it ¢ fic v imirafit. 'To which 20/c. being of Counfel with the
Lot anfwer'd, thaty as this Cafe is, it is not material whether
tiie "Traverfe be good or not; for the Replication is vicious, and
rive Tide alledged in the Bar not anfiver'd; for the Def. al-
iedzimg a Seiinin Fee in & OQffey, and a Title under that, the
"title alledged in /4 Gffey ought to be avoided dire&ly, and

! 1
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it is only by Suppoful of aa Intrution in /. O F.;, which can- Inwufon
not be by Law on an Effate of Inheritance: And R. /ey and on Bauce of
Thomas Offfey by the Plaintin s cvn Shewing had Foo-fimple, Inhericance.
{o that no Intrufion could be on an Eftate in Fee-fimple; but in
Propriety of Speech in Law, * Intrulion is only aficr the Deatl Tilnft 2772,
of '['cnant for Life, and an Eftate of Frechold ended; then if Ei}i‘ I;:‘i 3
the Title alledged in H. Offey is not avoided, but only by al- ¢, 52,
ledging his Entry by Way of Intrufion, and by Law no Iatru- ¥herethe
fion car be, then the Bar is unanfwer'd; fo the Plaintiff can- ﬁfﬁn,:’off
not have Judgment, but the Defendant fhall be acquitted of have judg-
the Trefpals.  Ddod fuit comceflum per totam Curiam. Aud ;i‘.”;hzli, ..
Nii capiat per Billam enter’d.  Qpod Nota bene; and that the jeinder is

Traverfe in the Rejoinder was really infufhicient. wnfuficieat,

o
E

Dalby «erfus Cook.

HAT whereas the Defendant accounted with the Plain- Cro.Jac.234.
Gff 1 Martis Auno 6 Fac. touching feveral Sums of Mo- % Bullt.1¢
ncy due from him to the Plaintiff, and was found in Arrears = F -
6l. in Confideratione inde he promifed to pay them to the
Plaintiff when he fhould be thercunto required, yet he had
not paid the 6/ altho’ required fuch a Day, to his Damage
20l. 'The Defendant faid, that before 1 Martii Anmo 6. in
which the Account and Promife is fuppofed, the Defendant ac-
counted with the Plaintiff, ‘and was found in Arrear 6/. and
that afterwards, and before 1 Mareii Anno 6. wiz. 5 Deceinbr’
Anno 41 Eliz. for the better Security of the 6/. the Defendant
and another enter’d into a Bond to the Plaintiff in 14/. for Pay-
ment of 7/ at a Day to come, which Bond the Plaintif ac-
cepted for Security of the 61 abfgue boc, that the Defendant
ante zel poff the Bond accounted with the Plaintiff, ¢c. and
thereupon the Phuintiff demurred.  And it was adjudged for
the Defendant, and that the Travesfe was good; for the Con- The Coafi-
fideration is not merely traverfed in this Caile; for it was a- iiﬁ‘r‘ﬁf}c‘:&q
greed, that is net traverfable, but here the Account which ple, buc the
makes the Confideration perfe@ is only traverfed; for the Inducement
Dbt is confofled and avoided by the Satisfaction by the Bond, © '
and thorely the fJwmefis is alfo confefled.  And here it is as
seh as it the Defindart had pleaded Payment, and the
intiff had demurred,; for this Aétion being to recover Da-
mazes ror the Morey not paid according to Promife, and the
Piactid by the Demurrer confefing Payment, or other Satis-
f.0mon by Bond, as in this Cafe, it appears now to the Court:
that che Plintiff is not siteved, nor bas any Canfe of Action.
G d Noron Fileoeon of Counfol with the Plangid

e,
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Lee werfus Atkinfon €5’ Brook.

TH AT the Defendants 1 Ofobr* An. 6 Fac. at London affaulted the
Plaintiff, viz. in fuch a Parith and Ward, and beat, wounded,
and evil treated him, Ita quod de Vita ejus defperabatury €¢. to his
Damage 200/. 'The Defendants to the Force pleaded Noz Cu/; to
the Refidue, that Atkinforn tempore quo, €5c. at Gravefend in Com’
Kent was poflefled of a Gelding, and {o poflefled the Plaintiff tempore
guo, &c. came to him to hire the Gelding for four Shillings for two
Days, that the Plaintiff might ride from Gravefend pred’ ufque Net-
tlefted in the fame County, € alinde ufque tunc ad Gravefend within
the two Days; wherefore the Defendant for the Confideration afore-
faid, rempore gno, €c. lent the Gelding to the Plaintiff, who had it,
and iz recfa linea rowards Nettlefied by the Space of a Mile rode on
the Gelding, guonfgue the Plaintiff tempore guo, €5c. intending to de-
ceive the Defendant of the Gelding, turned him out of the Way to
Nettlefted, and rode towards London; wherefore Atkinforz in his own
Right, and Brook as his Servant came to the Plaintiff, and at the
fame Time guo, &c. required the Plaintiff then riding on the Geld-
ing towards London to deliver the Gelding, which he refufed ; where-
fore Atkinforz in his own Right, and Brook as his Servant, and by his
Command, rempore quo, &c. to repoflefs him of the Gelding laid
Hands on the Flaintiff, and took him off the Gelding, and would
have taken the Gelding from the Plaintiff; upon which the Plaintiff
with Force affaulted the Defendants, & mann forti detained the
Gelding ; wherefore the Defendants defended the Poffeffion of the
Gelding againft the Plaintiff prout licuit; and faid that the Damage,
if any the Flaintift had, was from his own Affault, and in Defence
of the Poffeffion of the Gelding; ab(que boc, that the Defendants fuit
el i1z London vel alili extra Kent, &9¢c. and thereupon the Plaintiff
demurred; and it was adjudg’d for the Plaintiff, for the Battery is
confefled, and to arife on ill Ulage from the Defendants, for by their
own Bar it appears that the Plaintiff had hired the Gelding for two
Days, and that they within the two Days difturbed him in the Poffef-
fion of the Gelding, and thruft liim off bis B.ck, which is not lawful, for
the Plaintiff had a good /pecial Picpeity for the two Days againft all the
World ; and although the Defendants pretend that the Plaintiff mif-
behaved himfelf in Riding to another Place than was intended; vet
that is to be punifhed by an Action on the Cafe, but not to {eize the
Cielding.  Quod Nura.  Telicerrgin of Counfel with the Plaintift

Starkey werfus Barton €9 Gore.

H L Cafe was fuch; Boiriw and Gore Church-wardens of _rgives
in the County of Laucoider, hbeliod befove the Ordinary
X the
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the Bifhop of Clefter, for a Tax of 35. 44. made Anno 2 Fac. by the
Parithioners againft Starkey the Plaintiff, in which Starkey had Sen-

tence, upon which the Church-wardens appeal’d to the Metropolitan

of Tork, and pending the Appeal, [0il’ ult’ Decembr’ Auno 4 Fac’ Gore

one of the Plaintiffs in the Appeal releafed to Starkey 2ll’ A&ions,

Suits and Demands, &€5¢. and afterwards Barfozz in his own Name,

and in the Name of Gore fued to reverfe the Sentence given at Clo-

~“ftery and profecuted the Appeal, whereupon Staikey brought a Pro-

hibition, {uppofing that the Releafe had difcharged the Appeai; upon

which Bartenz appear’d and demurr’d in Law; and Gore who made

the Releafe made Default, wherefore Judgment was given, that he

fhould not have a Confultation. And now on Argument of the Legasy.
Cafe in Court all the Judges were of Opinion #r2¢ Voce, that the Pro- B:rrnoe“ A
hibition did not lie un this Suggeftion of the Releafe; and that for \yhere the
two Reafons: 1. Becaufe the temporal Court hath nothing to do Releafe of
with the principal Matter, 27z. the Tax laid for Repairs, for that is one Churci-
merely Spiritual, and to be determined in the Court Chriftian; then ‘g’:rrdrzr{ ‘(';'in
the Ground of this Suit belonging to the Ceurt Chriftian, all Things (e, nd
* dependant thereon fhall be to them alfo; and whether this Re- where nor.
leafe will bar both the Church-wardens or not, this Court cannot Confultation.
judge, but it fhall be determined there: Asin the like Cafe, if a Legacy * cro. EL
be given to a Feme Coverr, and the Husband releafes, and after- 685.
wards he and his Wife fue in the Spiritual Court for the Legacy, the 2 Ea“d' 260,
Party {ued fhall not have a Prohibition on the Releafe of the Hus- ivzz ;fﬂ
band, becaufe the Temporal Judges cannot meddle with the Le- 35, >
gacy , neither can they by Confequence determine, whether the 1 Sid. 520
Releafe will extinguith it; as the Cafe was 29 Elig. adjudged.

2. 'The Court held, that the Suit for this Tax is all in Behalf of the

Parith, and the Suit maintained at their Charge, and the Cofts re-

cover'd in the Spiritual Court fhall go to the Parith in Satisfaction

of their Expences, and therefore they conceived no Difference be-

tween Things in the Pofleffion of the Church-wardens, and Things

in A&ion, for which they are forced to fue: And 13 H. 7. 10. is, if
Church-wardens releafe, or give the Goods of the Church, it is no-

thing worth ; for the Law gives them Powet to receive a Thing for

the Advantage of the Church, but not for the Difadvantage; and

therefore although Judgment is given againft Gore on his Default,

that he fhall not have a Confultation, yet the Court will give Judg-

ment generally, quod fiat Confultarip. And Judgment was enter’d
accordingly. Telvertor of Counfel with the Plaintiff.

Prieftley werfus White.

HE Plt. declar’d, that 8 Maii An. 6. he was pofleffed at Lond” in fuch Trefpafs.
a Ward of feveral Goods (and named them 7z Specie) and them
Yy cafually
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titf’s Title
oughrt to be
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vrefly,

cafually loft, which came to the Hands of the Defendant, who 1 Oc-
tobi’ Anno 6. knowing them to be the Plaintiff’s Goods converted
them to his own Ufe, to his Damage, &¢. The Defendant pleaded
in Bar, that before the Plaintiff bad any Thing, one 2. Dickenfor
of New Maltor in the County of Tork was poflefled of the Goods, as
of his proper Goods; and {uch a Day 7w 4. for a good Confide-
vation in Law gave them to the Defendant, whereby he was pof-
{eflfed ; the Defendant 1 Maii Anno 5. loft them, and 2 Maii the
fame Year they came to the Hands of /7. Dickenfon at London, who
the fame Day gave them to the Plaintiff, whereby he was poffefled,
and loft them 1 0. A 6. and they came to the Defendant’s Hands,
and he converted them to his own Ufe as his proper Goods, & Foe, €3¢,
Upon this the Plaintiff demurred ; and it was adjudged for the Plain-
tiff, for the Bar is * not good; becaufe it neither confeffes, nor’ a-
voids, nor traver{es the Flaintift’s Title to the Goods alledged in the
Declaration, but only gives the Plaintiff Colour of a Poffeffion with-
out Right or Property, and that on an ill and defeafible Gift made to
him by Dickenfor: In which a Difference was taken between this Ac-
tion and an Aéion of Trefpafls Quare vi & armis; for in Trefpafs
Colour of a Pofleffion given by the Defendant to the Plaintiff is fuf-
ficient, becaufe the Declaration is general on a Suppofal without any
Title {et forth in certain, and therefore it is fufficient to anfwer a
Suppofal with a Colour of Poffefion only; but now in this Action of
Trover, and in all other A&ions, where the Plaintiff makes Title to
the Thing demanded, or to the Thing for which he demands Da-
mages, there the Defendant ought to make a better Title to himfelf,
and to traverfe the Plaintiff s Title, or otherwife to confefs and avoid it.
As .+ Foc. in the King’s Bench, it was adjudged in Trover of Goods,
where the Defendant made Title to them paramount, and that he
deliver’d them to the Plaintiff to keep, whereby the Plaintiff was
poffefled, and that the Defendant, as he well might, took them as
his own Goods, and adjudged no Plea; becaufe it only anfwer’d the
Plaintiff’s Title with a Colour of a Poflefion. The fame Law in
the Cafe fupra. RQuod fuit conceffitin per totaim Curiarz, on Argument,
Telverton of Counfel with the Plaintiff. '

5 3
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Johnfon werfus Procter.

Grants, Articles and Agreements in fuch an Indenture, €5, 1 Bultt. 3.

. now the Indenture recited, that whereas a Leafe had been ;}jrownl'
made by the Bithop of Tuork to Fobnufor, the Plaintiff in Error, and Eror in
to one Vavifor of a Mill, certain Land, & and that the whole fur- Debt.
vived to Fobufor, as he {uppofed, now Fobuforn granted the Mill,
Land, &¢. and all his Eftate, Title, Intereft, &9, therein to ProFer,
and covenanted that ProfZer fhould enjoy it for any Aét done by him,
&c. now Fobufon the Defendant in the firft Suit pleaded, that the
Plaintiff had enjoyed it, viz. the Mill, and Land, €. for any Aét
done by him, ¢c. The Plantiff replied that Vavifor, who was the
Jointenant with Fobufon, in his Life affigned his Eftate, &e. in the
Mill and Land, &¢ to /. D. who enter’d and expell’d him: Upon
which the Defendant in the Common Pleas demurred; and it was
adjudged againft him, and affirmed upon Error: For it is not like
Noke’s Cafe, 4 Co. 80.5. for there the Grant was once good for the Where a
Whole, and became bad by Eviction after ; and therefore there the particular
Covenant {ubfequent qualified the general Covenant; but here the g"‘l’fnam

. . . all not

Grant, according to the Purport of it, was never good; for of the guaify the
Moiety Fobufor had no Power to grant, becaufe it was granted be- general.
fore by Vawifor his Companion; and yet he has in his Conveyance
to ProfZer exprefly granted by precife Words the Mill and Land, and
therefore the Condition of the Bond being to perform all Grants, €.
the Grant being defective at firft, as to a Moiety, which is the Sub-
ftance of the Agreement of the Parties, is not qualified by the
fubfequent Covenant. Per totam Curiam. Quod Nota. Yelverton of
Counfel with the Plaintiff in Error.

3 Bond of 300/ the Condition was to perform Covenants, Cro.Jac. 233.

R. Rock werfus N. Rock.

Hereas the Defendant 10 Febr’ Auns 1. at B. in the County of Cro.Jac. 245,
Yok, in Confideration that he tuzc was indebted to the Plain- Affumpfir.

tiff in o /. for {everal Sums artetunc lent by the Plaintiff to him, and
for divers \Vares before receiv’d, and for certain Sums of Money at
the Inftance of the Defendant paid to 7. A4uyas for the Debt of the
Defendant, he promifed to pay gol. ante Inceptionem of the Plaintiff
of his next Journey to the City of London, and faith in fa7, that h}; on

23 revr
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23 Febr’ Anno 1. iucepit fter [num towards the City of London, and
came there the 28 Febr’ in the fame Year, yet the Defendant had
not paid the 4o0/. to his Damage, &c. and upon Nonz Affiumpfiz plead-
é"hﬁzc‘fhc ed, it was found for the Plaintiff. And Telverton fhewed in Arreit
o ‘w"‘g"[‘:t‘ of Judgment, that it does not appear by the Declaration, that the
Journey began by the Plaintiff towards London 23 Feby’ was the firft

to be pre-
cifely al- - and next Journey after the Promife, as it ought to be by the Agree-
fedged. ment of both Parties, and that the Plaintiff ought to have averred

inn facto.  Quod fuit conceffim per totam Curiam; for as the Defendant
is bound by his Promife, {o likewife is the Plaintiff bound to fhew
the precife Confideration agreed, or of his Fart alfo to be performed ;
and the Payment on the Part of the Defendant commences on the
Plaintiff’s firft Journey to London, and not on the fecond or third ;
and therefore the Plaintiff ought to alledge precifely that it was the
firft Journey, otherwife no Breach appears to the Court. Quod Noza.
And Nil capiat per Billam enter’d.

Trin. §Jac. B.R.
Okeley werfus Salter, €5c.

ﬁrg‘i;' 2 43 Eliz. for the Relief of the Poor, although the Statute ex-
Trefpafs. prefles by Name but [Sale and Diftrefs of Goods,] yet if the
Overfeers of FPlaintiff voluntarily delivers any Money for which he is afleffed to
the Poor.  the Poor, and afterwards brings Trefpafs of it againft the Over-
Ic)°ﬁ& feers, it is within the Statute; for thefe Words [Sale and Di-
AMAESS  firefs] are put in the A& only for Examples, and the Statute fhall be
conftrued largely, becaufe it tends to Opus Charitatis, and Tref-

pafs brought after fuch voluntary Delivery of the Money is Vexa-

tion, which the Statute intended to fupprefs. And it was likewife

there agreed and adjudged per Cuiiam, that Damages in this Action

for the Defendants by Reafon of their Vexation fhall be affefled by

the Jury, but fhall be trebled by the Court, and that the Court may

thereon give Cofts de Iucremento; for no Evidence for Cofts can pro-

perly be given to the Jury, foraflmuch as thar depends on the U-

fage of the Court, in which the Suit is. And according rto this
Refolution was the Cafe between Menial and Bell, Tvin. 44 Eliz.

Rot. 516. B. R.  2ehverton of Counfel with Salter, €. for whom
3 Judgment

Noy 135 /X Ffirmed upon Error in the King’s Bench, on the Statute
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Judgment was affirmed, they being Overfeers for the Poor in
Injwch.

Rolls werfus Yate.

Ndenture of Covenants between two of the one Part, and one
I 7zte of the other Part; and among other Covenants one was, It
is agreed between the Parties, that Zare fhall enter into a Bond to
pay Rolis (by Name, who was one of the two of the one Part) 160/
by {uch a Day, which was not paid; Ro/ls died, and Rols the
Plaintiff took Adminiftrition, and brought Covenant againft the faid
Zate for Non-payment of the 160k to Rolls in his Life-time. And
it was adjudged, that it did not lie; for although the Money was to
be paid to Ro#s, who is dead, yet he who {urvives, and who is Party
to the Indenture ought to have Covenant; for Ro/s, and he who {ur-
vives make, as to this Purpofe, but one Perfon. Asif a Bond is
made to three to pay Money to one of them, all ought to join in
the Suit, for they are all as one Otligee; and if he who ought to
have the Money dies, the other two who furvive muft fue, altho’
they have no Intereft in the Sum contained in the Condition. The
fame Law here, for the 160/ payable to Rolls in his Life-time, be-
ing to be obtained by Suir on this Indenture, none can have an Ac-
tion thereon but thofe who are Parties during their Lives, and after
their Death the Executor or Adminiftrator of the Survivor. Qued
Nota. Per totam Curiam. Tebvertorn of Counfel with the Plaintiff.

Broxholme werfus Thorold.

REplevin'For taking four Oxen at Coringham in Com’ Lincoln’y in a
Place called Dowgate Leyes 29 Septembris Anno 6 Fac’. The
Defendant faid, the Place contained four Acres of Pafture iz Coring-
bam magna, which was his Freehold, and juftified Damage-feafant.
The Plaintiff in Bar of the Avowry faid, that the Place where, &.
lay in a Place called Have-acre-quarter, Parcel of a great common
Field calied Easfield in Cormghamn predifF. Cumgue the Plaintiff pre-
4i o tempore quoy &c. € din anrea was {eifed in Fee of a Mefluage
and fourrcen Acres of Land, Meadow and Pafture, with the Appur-
tenances ezdeni Meffuagio [peFan’; and that the Plaintiff, and they
whofe Eftate he has in the Tenements have had Common, &¢. and
fo prefcribed to have Common for himfelf, his Farmers and Tenants
of the Tenements aforefaid in loco i1z gno, €c. pro omnibus Averiis fuis
communicalibus (uper Tenementa pred cum pertineir’ levaw’, €. tanquam
ad Tencmenta predida pertine’.  And thereupon Iffue was taken on
the Common: And it was found for the Plaintiff, and alledged in

Z z Arreft

2 Browal.
207.

1 Bullt. 25.
Covenant.

Vide 5 Ce.
19. 2.

3 Leon. 161.
1 Sand. 155,
5 Mod. 263.
Where one
fhall have
an Athion for
a Debt due
to another,

1 Brownl
188.
Cro.Jac.238.
Replevin.
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The Land to
whicir, and
in wiich
Common is
claim'd
ought o be
cerrainly
thewn.

Venue.

Cro.Jac 244.
Noy 137.

1 Buift. 29,
Trover.

When a
Pledge fhall
be redeem’d,

Arreft of Judgment, gnod non conftat by the Bar to the Avowry, in
what Place the Mefluage and Land, to which the Common be-
iongs, lie, viz. whether they lie in Coringham, or in any other
Town or County; and that of Neceffity ought to be thewn in cer-
tain, becaufe the Venue ought to be from the Place where the
Houfe and Land lie, as well as from the Place where the Land, in
which the Common is claimed, lies; and therefore muft neceffarily
be thewn in certain, and fhall not be intended of Neceflity to be iz
Coringhane where the Common is; for Common may be appurte~
nant or appendant to Land in another County, and then the
Trial fhall be from both Counties. Qwod Nota. So Judgment was
ftayed, and a Repleader awarded. Ze/verton of Counicl with the
Plaintiff.

- Sir John Ratcliff werfis Davis.

“Rover for an Hatband (et with Diamcidsy upon Nouw cul’ the
Jury found, that the Piaintiff was poflefled of the Hatband,

and pawned it to one /'bitlock for 25/ but that no Time of Re-
demption was limited: They found that the Wife of Hhitlock (the
Husband being fick) by the Affent of the Husband deliver’d the
Hatband to the Defendant; Whitlock died, the Plaintiff tender’d
the 25 /. to the Wife being Executrix, who refufed it; and found
that the Plaintiff demanded it of the Defendant, who refufed to de-
liver it, and converted it to his own Ufe, E¢ f, &9¢. And Judg-
ment pro Quer’; for, per Curiam, in Cale of a Pawn, he who pledges
it has Time to redeem it during his Life ; for it is a2 Condition folely
knit by him, and to be performed by him, and the Death of him
to whom it was pawned is no Impediment of the Redemption; but
it is otherwife of the Death of him who pawned it; for his Ex-
ecutor cannot redeem it, for it is a Condition perfonal, and being
generally pawned extends only to the Perfon of him who pawn’d
it: It was likewife held, per Curiam, that although the Defendant
had the Delivery of the Hatband by Whitlock, yet the Tender of
the 252 ought to be to the Executrix, and not to the Defendant,
for the Delivery makes but a bare Cuftody of it; and if the Deli-
very had been on a Confideration, yert it does not alter the Cafe,
for the Defendant is not privy to the firft Contract of the Pawn-
ing, nor to the Condition; and therefore it is not like a Mortgage,
for there he who has Intereft ought to have the Money ; but in Cafe
of a Fledge it is but a {pecial Property in him who takes it, and the ge-
neral Property continues in the firft Owner. Per Fleminzg Chief Juftice.
Quod non fuit wegatum. And all feems to be proved by the Books
13R.2. Pledges B.31. & 22 E. 4. 10. & 16 H.6. Barr. Fitz. thatif he
2 who
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who pawns Goods be attainted, the King by Payment of the Money
may redeem them. And it was held, that inftantly on the Tender
of 25 7. and Refufal of it, the Property was intirely reduced to the
Plaintiff withour Claim: But per Curiam the Executrix fhall have
Debt for the 25/ againft the Plaintiff, for on the Redemption it
remains a Duty. Quod gi@ie, for mirnm mibi foralmuch as there
was no Contract for the Money between the Parties: It was like-
wife held by the Chief Juftice, €3 mon dedicium, that if the Pawn be
of a perifhable Nature, as Corn, Oil, &9c. and no Time of Re-
demption limited, and the Party ftuys till it is perifhed in Nature
and {poilt, forafmuch as there is no Default in him who took the
Fledge, he fhall have Debe for his Money, and the other no Re-
medy for his Pawn, for the Law of this Part hath diffolved the Con-
tract; for Things in their Nature perithable cannot be preferved.
Qnod Ntz Lene.  Yelverton of Counfel with the Defendant.

Goodyer werfus Junce.

UNCE recover’d 120/, in the Common Pleas againft Goodyer
in Craftinn Animar Awno 6 Fac’, €8 28 Novembr’ in the fame
Term, teing the laft Day of the Term; the Plaintiff pray’d an E-
legit againft Goodyer to the Sheriffs of London (where the Action was
brought) and to the Sheriff of Laucafter returnable Craftino Purific
after, which was granted per Curiam ; afterwards Fumce the Plaintiff
took an FElegit Vicecomiri Lancaftrie, which, as the Courfe is, by
Scire facias is firft directed to the Chancellor of the County Palatine,
and this Flegiz in the End of it appear’d to be grounded on a 7e-
Jftatum firt made by the Sheriffs of Lowdorz, that Goodyer had no-
thing in London, ubi revers they never made {fuch Retarn; and on
this FElegit, by a Jury taken before the Sheriff of Lanzcafter, they ex-
tended a Leafe of a Tithe for fifty-nine Years to come, to the Va-
lue but of 100/ which the Sher. deliver’d to Fuuce the Plaintiff,
as the Chattel of Goodyer for 100/ and returned it, and that Goodyer
had not plira bona, €c. and thereupon Goodyer brought Error in the
King’s Bench, and affigned for Error in adjudicatione Executivinis
21%. that no Return was made by the Sheriffs of Lorzdonz, nor filed
in the Common Pleas; and it was adjudged Error; for although ac-
cording to the Prayer of the Plaintiff in the Common Pleas he might
have taken his £lcgit immediately both into London and into Lancafier,
yet when he waives the Benefit of it, and will ground his Execution on
a Fefiatum by former Sheriffs of Lozzdon, which is falfe, it makes Er-
ror in the Execution ; for as 18 H. 6. 27. &2 2 J1. 6. 9. a. a Tcfiatum is
grounded on a former Return filed, that the Party has nothing in the
County

1 Inft. 209.
a. b.

Where a
Man fhall
haye Debrt
without any
Contraél.

t Brownl,
107.
Cro.Jac.246.
2 Brownl.
208.
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County where the Action is brought; and although the Prayer to
have the Elegits into London and Lancafter appears of Record to be
28 Novembr’ the laft Day of the Term, and by the Zeffatum it is
fuppofed that the Sheriffs of London had returned Quinden’ Martini,
(which is before 28 Novembr’) that he had nothing in London, which
feems to be contrary to the Record, yet that is not material, but
makes the Matter more vicious; for it ftands well with the Judg-
ment, which was Crafiino Animar’y that fuch Writ might iffue Vice-
comitibus London’ returnable Quinder” Martini, and it fhall be deemed
the Plaintiff’s Fault that he did not file it; and it fhall be prefumed
there was fuch Writ, becaufe the Procefs taken by the Plaintiff him-
felf recites it.  Quod Nota. Per totam Curiam. It was alfo adjudged
in this Cafe, that Goodyer fhould be reftored to the Term again,
and although it was valued by the Jury but to 100/ and deliver’d to
unce the Plaintiff to hold ut bona € cataliay &c. yet againft Funce
Goodyer thall have it again; for he being the Party himfelf, it is in
Law but a bare Delivery in Specie, as it is, which ought to be re-
ftored in Specie again, and doth not alter the Property abfolutely, but
attends on the Execution to be good or bad, as the Execution is. And
it was adjudged accordingly before in the Cafe of one Robothaimn,
and alfo in the Cafe of one Worrel (as Mafter Noy told Yelverton.)
Dy. 363.a. But if the Sale had been to a Stranger by the Sheriff of this Term
Mo. 573.  for 100/. although the Value was 1000/ yet upon the Reverfal he
Cro. BL278. fould not have the Term again, but the Money, wiz. 100/ ac-
cording to the Opinion 20 Eliz. Dy. for it is the Party’s Folly that
he does not pay the Judgment ; and if fuch Sales fhould be avoided
none would buy Goods of the Sheriff, whereby many Executions
would fail. Quod Nota. Per totam Curiam. Zelverton of Counfel
with Goodyer, the Plaintiff in Error.

Mich. 8 Jac. B.R.

Moore werfus Hawkins.

145. to be tried before 2elwerron and Crooke Juftices of Affifes
ff;;,{jf'zf" iz Con’ Oxon’; the Plaintiff had declar’d of feveral Mef-
Lane 3.,’98'6_ fuages and feveral Acres of Land in three Vills in the fame County;
Godb. 406. and at Njfi prius before the Jurors were {worn, Mafter //alter
(of Counfel with the Defendant) put in a Plea; that after lth{?:

2 a

1 Brownl. EN Ejectment after Iffue joined, on Noz Cu/’ the Caufe came
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Iaft Continuance, iz, fuch a Day Ferinl Toir oefare the Dav of AL
fife, win. 20 7ulii (the Afifes being heid ar O ‘
Flaintif had enter’d inro fuch a F’ol 5y Name, containing el
Acres parceli” prewifloi? i Dorrakaz fpeiical’ Qc. and this Fiea
was receiv’d by the Taftices of Azufe aud a‘terwavds in this Terne,

-

iz, Alch. 8. bir, l,u/f/ and Tlverton of Covniel with tie Tmﬁn-

daijt prayed that thev raight nncnd the Flea, 2 boc rauinii, b:,' ou-
ting in the true Vill where the Clofe ]aﬂ, in wh :’n the Flaintif’s
l“ntry was; forafmuch as it was only Liceier of Forin, and not of

Subftance, for parcell’ premi/fir is fufficient. And they conceived,
that the Trial of this new Iffue ought to be from all the thres Vills
named in the Declaration. But Jefverton Juftice, having moved all
the Juftices of Serjeants-Inn in Fleet[lieety reported their Opinions o-
penly in the King’s Bench (although the Record of Nifi prius was
returned into the Exche quer) viz. that it is in the Difcretion of the
TJuftices of Affife to accept fuch Plea as before, and {fuch Plea may
well be allowed, as 10 H.7.—is, and it ftays the Verdict: Bur it is
otherwife of a Procemon, for although they allow a Protetion, yet
the Juftices may take the Verdict de lene effe;- yet he faid, rhat in
n E.3.ina Praecpe guod reddat a Releafe was pleaded ar Nifi prius,
and yet the Jury was taken ; but it is in the Difcretion of the Juftices
to allow or difallow. It was likewife held by all the faid Juftices (as
he reported it) that in this Cafe the Plaintiff could not have replied to
this Plea at Nifi prius, for the Juftices of Affife have no Power either
to accept a Replication on the Plea, or to try it, but only to return
it as Parcel of the Record of Nifi prius. It was alfo held, that the
Tlea put in iz Pass could not be amended by adding the Villin Certain
in which the Clofe lay, for it is Matter of Subﬂance ; and the Court
of Exchequer, where the Record is, will not award the Venue from
all the three Vills named in the Record, unlefs it appears to them
judicially, that the Clofe extends into all three Vills; and that does
not acpear, for parcell’ premiffor’ does not neceﬂ'arlly extend to all
the Viiis, but may be, and may well be prefumed to be in one Vill

“.-’h:}', Tiras
a Tciiane
hall have ot

i

N oprias.

2 Ro. 633,

Proteftion.
Power of the
Juftices of
Affie,

only; therefore it is Matter of Subftance, and the Juftices of AL~

{ife have no Power, after their Commiflion determin’d, to amend
the Plea: Wherefore 2elverton {ent the Plea without Amendment
into the Exchequer. This Cafe concerned Sir H. Brown, ex parte

Zueventso, and the Countefs of Pembrook, ex parte Defendeitts,

Aaa Dlayts
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Davis werfus Purdy.

+ Brownl HE Plaintiff declar’d on a Leafe made by one Chriffmas 6
146, Maii Ao 1. of a Mefluage, &¢. in D. by Virtue whereof the
f{,i;&me“" Plaintiff enter’d, and was poflefled gquonfgue poftea the Defendant
Words ina 18 Die ejufdem Menfis Maii Anno 6 [upradicto ejeded him, €¢. and
Declarat’  upon Noz Cul’ pleaded, a Verdict being found againft the Plaintiff,
fhall be void elverton moved in Arreft of Judgment (to fave Cofts) that the De-
:;“hg ‘lha" claration was infufficient, for this Aétion is grounded on two Things;
tijnvfgozr:' 1. On the Leafe; 2. On the Ejeétment; and thefe two ought to
" concur one after the other; and in this Cafe the Ejectment is fup-

pofed a Year before the Leafe made; for the Leafe is 4um0 7. and

the Ejectment fuppofed to be made 4uno 6. and therefore the De-

claration {eems to be ill. And Zelvertor vouched the Cafe between

Powre and Hawkins Anno 7 Term’ Pafchz, where the Plaintiff de-

clared on a Leafe from Edward Ewer 27 Apr’ Anno 6. and laid the

Ejeétment to be 26 Apr’ Auno 6 fupradio; and by the Opinion the
Declaration was ill, Caufa qua fupra. Yet the Declaration was ad-

judged good, and the Word fexto to be void ; for the Day of the E-

jectment being 18 ejufdem Menfis, it cannot be intended but to be

Cto. Jac. 96, the fame Year, in which the Leafe is fuppofed to be made. Per

428. Curiam.

Salk. 325.

Kniveton werfis Roiley.
1 Brownl Refpafs for breaking his Clofe called G. iz Woodthorpe in Coud’
218. Derp’ to his Damage, &€¢c. The Defendant pleaded that the

;,fé?};&w Clofe is known as well by the Name of D. as by the Name of G.
" and that it is, and Time whereof, £3¢. has been Parcel of the Ma-
nor of Wingerworth; and pleaded his Freehold in the Manor: The
Plaintiff maintained his Declaration, and traverfed, that the Place
where the Trefpafs, &r¢. is not Parcel of the Manor; and upon that
they were at Iffue, and the Ienire facias was awarded from /7 vod-
thorpe only. And it was moved in Arreft of Judgment ex psite of
16, 17 Car.  the Defendant (the Verdist lLeing for the Plaintiff)) that it is a
2. ¢ 8. Miftrial; for it ought to be as well from the Munor as from Zod-
thorpe ; for although the Parties are agreed, that the Place where the
‘Treipafs, &¢. lies in // vodrborpe, yet it being fuppofed in Faét to be
Parcel of the Manor of 2/ 7vgerwworth, the Venue of the Manor will
by Intendment have « brtrer Conufance of it than the Vill of /7 yod-
thorpe only.  Quod fuit coceflim per totam Coriaits and 2 new Jeirie
facias awarded to try the Hue de ove.

ey

Avler
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Aylet werfus Choppin.

H E Plaintiff declared on a Leafe made by 7o. 4ylet for a Year 1 Brownl.
~ of certain Land in E. iz Cow’ Effex, by Virtue whereof he en- 147
ter’d and was pofleffed till ejected by the Defendant, €. The De- Crg']]?}c‘zy’
fendant pleaded that the Land is Copyhold Parcel of the Manor of ;Eicgtm'eﬁ::
D. &¢. whereof Fo. Aylet, the Leflor’s Father was feifed in Fee ac-
cording to the Cuftom, and that he furrender’d to the Ufe of his
Will, and thereby devifed the Land in Queftion to 7o. the Leffor,
and H. Aylet his Sons, and to their Heirs Male of their Bodies: And
order’d by his Will that they fhould not enter till their feveral Ages Expofition
of twenty-one Years; and further willed, that 2. Barnard and H. of Wills
Barnard his Executors fhould have the faid Land to perform his
Will till his faid Sons Fo. and H. fhould come to their {everal Ages
of twenty-one Years, &%. ‘To which the Plaintiff replied and con-
fefled the Will pront, &r¢. but he further fhewed, that fuch a Day
in fuch a Year before the Leafe 7o. his Leflor came to his full Age
of twenty-one Years, and enter’d and demifed to him prout, &5c.
upon which the Defendant demurred. And it was adjudged for the
Plaintiff ; for although the Eftate to 7s. and H. Ayler precedes in
‘Words, and the Devife to the Executors follows, yet in Conftruétion
the Eftate to the Executors precedes in Poffeflion, and is as if he had
devifed that his Executors fhould have the Land till his Sons Fo. and
H. fhould attain their feveral Ages of twenty-one Years, and after-
wards to them and their Heirs Male, €5¢. to be enjoyed in Poflef-
fion at their {everal Ages, fo that the Executors have only a limited
Eftate, determinable in Time, when each Son feparatiin comes to Cro.Jac.65s.
his full Age, for his Part; for o the Intent appears to be, that each 1 Sand. 180,
of the Sons may enter when he attains to twentv-one Years. And 136
although it was objected by I#illiams Juftice, that the two Brothers
are Jointenants by the Will; and if one enters when he atrains to
his full Age, the other Brother being under Age, that will deftroy
the Intent of the Devifor, for then they will not take jointly. To
that the Court anfwer’d, that the Entry of him who comes to full
Age does not deftroy the Jointure, but they fhall be Jointenants
notwithftanding that; for this Entry in the Devifor’s Intent wa-
only as to the Perception of the Profits, and as to the Poffeffion,
and not as to the Eftate in Jointure; and all this is nreved by 30 H. 6.
Devife 12. where a Devife was to four in Fee, and tcat one fhould
have all during his Life; and it was adjudz’d gocd, and that is ac
to the Perception of the Frofits only. Quod Nota. Per totam Cu-
riam prater Hilliams Juftice, who prozefted again™ the Judgment.
Telverton of Counfel with the Plaint £,

-y
IIRE) AN
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Smith werfus Jones.

Cro.Jac. 257 HE Plaintiff declar’d, that Gregory Snuth his Pather was Poffef-

-1 Bulft. 44.
Ow. 133.
Aflumpfit,

What fhall
be a good

Confidera-
tion.

& for of feveral Goods and Chattels, and by his Will bequeathed
nl. as a Legacy to the Plaintiff, and made Conffance his Wife Ex-
ecutrix and died, and that the Defendant married with Confance ;
and that fuch a Day in Confideration that Goods of Gregory Smith
came to the Poffeflion, and were in the Hands of the Defendant {uf-
ficient to fatisfy Debts and Legacies; and in Confideration the
Plaintiff’ at the Defendant’s Requeft would fortear the 7/ il 45/-
Saints following, the Defendant promifed to pay the Plaintiff the 7/ at
All-Saints next, and fhewed iv fado that he had forborn the 7/ till,
&¢. yet the Defendant had not paid him according to his Promife, to
his Damage, €¢c. The Defendant pleaded that Conffance the Execu~
trix of Gregory Smith died inteftate at fuch a Place, before the Fro-
mife made, upon which the Plaintiff demurred. And it was ad-
judged againft the Plaintiff; for the Demurrer confefling the Leath
of the Executrix before the Promife, it thereby appears to the Court,
that there is not any Confideration fufficient to charge the Defen-
dant; for the Thing, for which the Plaintiff would have Damage by
his' Action, is for a Legacy, which muft be {ued for only in the
Spiritual Court, and by the Death of the Wife, the Defendant is
not chargeable with the Legacy, for he is not Executor nor privy to
the Will of Gregory Smith; and although he had Pofleffion of the
Goods, yet forafmuch as he came to it lawfully by the Intermar-
riage with Cozfiance the Executrix, by her Death the Defendant has
but a bare Cuftody of the Goods, for which he fhall not be charged,
either in the Spiritual Court, or at the Common Law, without
Imployment or Converfion of the Goods to his own Ufe after the
Death of the Wife; then there is no Reafon to charge the Defen-
dant with any Promife, when it is not grounded upon any Con-
fideration, for the Plaintiff could not charge the Defendant with
the Legacy, but he might compel the Defendant to deliver the
Goods to the Ordinary, or to take Letters of Adminiftration,
to the Intent that he might fue in the Spiritual Court for the Le-
gacy. The Declaration was alfo held ill, becaufe it does not thew
precifely what Perfon the Plaintiff was to forbear to {ue for the 77.
for it cannot be intended that he fhould forbear the Defendant, be-
caufe it appears by the Law, rhat he is not chargeable with it.
Quod Nota. Per totam Curiam. elverton was of Counfel with the
Plaintiff.

I

Trulock
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Trulock werfus Rigsbyi

R Eplevin for taking fix Kyne in a Place called Brifley-Hill in
- Radley in Com’ Berks, the Defendant as Bailiff of Mr. Reade
made Conufance, and f{aid, that the Place where, &¢. contained
fifty Acres, and is Parcel of the Manor of Barroz; and fhewed
that E. 6. was feifed of the Manor of Burton, of which the Place
where, &c. is Parcel, and granted it by Letters Patents, £c. to
Richard Lee, necnon {everal other Lands by the Name of Coxlies,
&c. and among other Particulars in the Patent the King granted
Brifley Hill in Bartony €¢. and deduced the Freehold of the Manor,
whereof the Place where, £¢. is Parcel, to Mafter Reade, and he as
Bailiff to him took the Kyne Damage-feafant, €9¢. The Plaintiff re-
plied and fhewed, that one Hide is {eifed of a Meffuage and feveral
Acres of Land in Radley, and that he and they whofe Eftate, €.
have had for themfelves, their Tenants and Farmers Common in
the faid Place called Brifley-Hil in Radley, when the faid Field
called Brifley-I1ill in Radley lay freth and not fown, for all the Year
with their Cattle levant, €. and when the f{aid Field is fown with
Corn, when the Corn is carried away till refeminatur ; and fo jufti-
fied the putting in of the fix Kyne to ufe the Common, becaufe the
{aid Field was not fown with Corn. To which the Defendant re-
joined and faid, that Part of the Field called Briffey-Hil, in the A-
vowry named, was fown with Corn Tempore, €c. wherefore, &bc.
upon which the Tlaintiff demurred. And it was adjudged for the
Flaintiff for two Reafons: 1. Becaufe the Defendant in his Re-
joinder refers his Plea to another Place than where the Taking is
{uppofed, and that is not in Queftion, and in which the Piaintiff
does not claim Common; for the Plaintiff claims Common only in
Brifley-Hill in Radley, and the Field named in the Defendant’s A«
vowry, to which he refers his Plea, is Brifley-Hill in Barton, for
Brifley-H.ll in Radley is not named in the Avowry by fpecial Name,
but only by Implication by this Name, Locus iz quo; and for this
Reafon the Rejoinder does not anfwer the Matter alledg’d in
the Replication: The fecond Reafon was, becaufe the Plaintiff
claims Common when Brifley-Hill in Radley is not fown with Corn,
and yet the Defendant, if his Plea had referr’d to the fame
Brifley-Hill, does not give any full Anfwer; for he fays, Quod par-
cella dicte Campi was fown with Corn, and per Curiam, the Sow-
ing of a fmall Parcel of the Field does not ouft the Plaintiff from
ufing his Common in the Refidue, for that may be by Covin to de-
ceive the Plaintiff of his Common ; and therefore the Plaint!ff claim-
ing Common gnando Campus (id eft totus Campus) is not fown, fhall not
be barred of Common by Sowing of Parcel of it; for notwithftanding

Bbb that,

1 Brownl.

189.
Replevin,
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Bjeltment.

Poftea a-
mended.

1 Brownl,
189.

1 Ro. Rep.
32, 73.

i Bulft. 46.
6 Co. 77.b.
11 Co. 42.

that, the Field is not fown, per Curiam. Lelvertsn was of Counfel
with the Plaintiff.

Woodley verfus Denbaugh.

M HE Plaintiff declar’d on a Leafe made to him by Yasmes Hoodier,
€3c. by Virtue whereof he enter'd, and was poflefled tili he
was ejected by the Defendant; upon Nozz cul’ pleaded the Parties
went to Trial, and the Poffea (which is the Warrant for the Juftices
of Affife) in the End of it was, Furata inter Peter Wooley Plaintiff,
& Alfrid Denbangh Defendant de placito traufgr’ €3 ejel firme, €3c.
and the Verdict being for the Plaintiff, 2e/verron moved in Arreft of
Judgment, - that the Juftices had no Warrant to try the Iffue; for
no farata was returned between Woodley and Denbaugh, but only
between Wooley and Denbaugh: Which Woley, Wha is {fuppofed
Plaintiff by the Furata, is another Perfon than Wuodiey. who brings
the Action, and fo a Miftrial: But, per Curiam it {hall be amgpded;
for all the Proceedings, except this Mifprifion in the Pofeas,.iard te-
tween the right Parties, and that is but the Default of the Clerk,
who had the Record and Diftringas before him. Qwod Nota: And
fo it was amended, and many Precedents are accordingly: But the
whole Court agreed, that it was in the Breaft of the Judge at the
Affifes whether be would proceed on that Record or not, becaufe
the Furata is miftaken.

Godfrey werfus Bullein.

Ullein trought Replevin againft Mr. Godfrey for taking fix Cat-

tle in fuch a Place in Bale in Com’ Norfolk, to his Damage,

€5c. 'The Defendant as Bailiff to Richard Godfrey, Elq; (the Coun-
{ellor) made Conufance, becaufe before the Time, and at the Time
of the Taking, the {aid Richard Godfrey was feifed of a Court-Leet
in Buale of all the Inhabitants and Refiants within the Precinét of his
Manor of Buale, to be held within the Precinét of the Manor, as be-
longing to his Manor; and fhewed that he ufed to have a Fine of 10,
called a Leer Fine of all the Chief Pledges of his Leet; and if they
failed to pay it, that the Steward ufed, &¢. to amerce him who made
Default in Payment; and fhewed that ata Court held within the Ma-
nor fuch a Day, &9¢. it was prefented, that the Plaintiff in the Re-
%}levin, being an Inhabitant in B. and refiant within the Precin¢t of the
anor, made Default in Payment of the Fine of 10s. being then
one of the Chief Pledges at the Court; wherefore he was amerced
4 . to
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to 5 /. for which not paid the Defendant took the Cattle, ¢e.

and the Ifflue was, whether Bullein the Plaintiff was at that

Court a Chief Pledge or not? And the Venue to try it was

only from the Manor, and it was found for the Plaintiff, and

Damage and Cofts to 30/. given againft Godfrey; upon which

he brought Error in the King’s Bench; and it was adjudged Er- Error on
ror, and the fudgment reverfed; for the Trial ought to be as P‘:Plc‘g"' :
well from Bale, which is the Vill, as from the Manor, becaufe é i's:?' A
altho’ the Court is held within the Manor, yet the Lect itfelf

is within the Vill of Bale, and the Plaintiff an Inhabitant and

Refiant within the Vill, which Vill is within the Procin&t of

the Manor, and altho’ (as Fleming Chief Juftice held) nothing

is in Queftion, but whether the Plaintiff was chief Pledge at

the Court held within the Manor, fo that nothing within the

Vill is in Queftion, or can come in Queftion; yet it was re-

folved per tor’ Cur’ (preter the Chief Juftice) that they of the

Vill of Bale, might well have Conufance, whether the Plain-

tiff being an Inhabitant within the Vill; in which the Leet is,

was a Chief Pledge at the Court or not; for to have a Chief

Pledge is proper for a Leet, which Leet is within the Vill; and
therefore they of the Manor cannot have fo good Conufance

of this Matter, as they of the Manor and of the Vill al{fo : 'There-

fore the Trial ought to be from both, asin Cafe of a Com-

mon, and a Way in one Vill to an Houfe in another Vill, it

ought to be tried from both Vills; fo of the Tenure of Lands

in D. held of the Manor of Sale, the Trial ought to be as

well from the Vill where the Land is, as from the Manor of

which the Land is heid, as it was adjudged H. 45 Eliz. in the

King’s Bench, in Lozelace’s Cafe.  Qpuod Nota. Wherefore the
Judgment was reverfed. Zide 6 H. 7. 12. and drundel’s Cafe, 6 Co- 14 2
Coke. Yelverton of Counfel with Godfrey the Plaintiff in Error. Mo-494,455-

Dewclas €5 Kendall v. Kendall, Beflon €9 Hands.

HE Plaintiffs declared, that the Defendants 21 Faz. 6. Cro.Jac.256.
Vi ¢ Armis thirty Cart-loads of Thorns of the Plain- 1 Brownl.
tiffs ready to be carried away, in a Place called the Common ;'g;q. 93.
IWaft, or Warren at Chippingwardern in Cows’ North’ took and M.jJscRor.
carricd away to their Damage 10/, The Defendants pleaded gr’:ffcp;‘ifs;im
Noz ¢l to all but ten Cart-loads, and to them, that the Place Hove o
where, ¢5c. contained an Acre of Pafture, and that onc nesSpinss.
1. Palmer is feifed in Fee of a Mefluage, and three Quarters
of a Yard-land in C. aforefaid, and that he and they whofe
FEftate he has in the faid Mefluage, ¢g¢. from Time whereof,
¢rc. have had for them their Farmers, ¢gc. of the {aid Mef-
fuage, ¢yc. all the Thorns growing on the faid Acre of Pa-
{ture to their own Ufc, to be cmployed and fpent on the

faid
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Eftovers,

* Vide
F.N.B. s8]
Hob. 43. J

9 Co. 112, b,

faid Mefluage, ¢gc. as appurtenant; and becaufe the ten Cart-
loads fuer’ crefver’ ¢ minus rite cut down by the Plaintiffs on
the faid Acre of Wafte, and ready by them to be carried away,
the Defendants as Servants to Palmer, and by his Command
took, carried away and employed them on the Meffuage, ¢¢.
as it was lawful: The Plaintiffs (by Proteftation that Palwmer,
and they whofe, &¢. have not had from Time whereof, ¢5c.
the Thorns growing on the faid Acre, as appurtcnant to the
Mefluage, ¢5c.) for Plea faid, that the faid Acre of Pafture is
Parcel of the faid Place called the Comuon IWafle, and that Sir
Richard Salting flone is {eifed of the Manor of Chippingwarden,
whereof the Comuzor Wafle is Parcel, in Fee, and that he 21 Faz.
Anno 6. gave Licence to the Plaintiffs to cut and carry away 30
Cart-loads of Thorns growing on the Wafte, by Virtue whercof
they the 30 Cart-loads of Thorns, mentioned in the Bar, grow-
ing on the Wafte, cut down and made ready to be carried a-
way, by Reafon whereof they were poffefled, till the Defen-
dants took them, ¢5¢. And on this Replication the Defendants
demurred: And it was adjudged againft the Plaintiffs, And a
Difference was taken per Cur’, where a Man claims reafonable
Eftovers in another’s Soil, and where he claims all the Thorns
or Trees in another’s Soil; in the firft Cafe, if the Owner of
the Soil cuts the Thorns firft, he who has Title of Eftovers
cannot take them; for the Property and Intereft of all the
Thorns continues in the Owner of the Soil, and the other has
but Common there; and if the Owner in fuch Cafe cuts * all
the Wood, he who ought to have the Eftovers thall have an
A&ion on the Cafe only, and not Aflife; for when the whole
is deftroyed he cannot be put in Seifin, as Abridgment of Affife,

1 Cro. EL  fgl. 21.is. So it appears by Sir Tho. t Palmer’s Cafe 5 Co. 25. a.

S20.
Noy 32.
Mo. 692.

P-955.

if ohe grants 100 Cords of Wood to be taken at the Eletion
of the Grantee, if the Grantor or a Stranger fells any T'rees,
the Grantee cannot take them, but ought to fupply his Grant
out of the Refidue; for the Grantec has but a fpecial Intereft in
Part of the Wood, and not in the whole, and that in a Place
incertain till he himfelf has cut them: But now in this Cafe
the Defendants in the Right of Palmer claim all the Thorns,
by Name (omnes Spinas) on the faid Acre of Pafture; and if
he has all, Sir Rich. Salting flone can have none, and by Con-
fequence cannot licenfe the Plaintiffs to cut any, fo that the
whole Intereft is in Palmer; and this is not in Nature of Efto-
vers; for Eftovers are but Parcel of the Wood, and that to be
taken to a fpecial Purpofe. But here it was agreed per Cu-
viam, that although the Defendants have alledged an I'm-
ployment; yet, where the Defendants claim to have vies
Spinas ¢ Arbores, the Employment is not troverfable; for he
who has the gencral Intereft and Property in Trees by Cuftom or

4 Prefcription
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Py(*(crzp ton connot be refirained, but may uie them at his Plea-

ure. Fade according to this Difference taken per Coiy 10 F. 4,
2. 5. ood adjudg'd accordingly. 20/zerron of Counfel with the
Plaintitl.

Tho. Smich werfiss Newlam and bis Wife.

HE Pn,nft{’f as Sen and Heir of George Sauith his Father, 1 Brownl,
demanded 20 Marls, and declared that liis Father 27 A’pr ‘Io_gm 45
35 FElL demifed to the Dcn dant a Mefluage, ¢9c. iz B. {22 Cow P.8Jac. Rot

ch, from Alich, nest *01 21 Years, yis ’”m@ during the ‘Term, Pebron

if the Pather thould o feng live, 30/ at the Aunaiciation and
Mich. by equal Postions, and yteldnrv Heredibus ¢ Afjignat

of the Tather after his Death 20 Marks ad Terininos praditios;

by Virtue whereof the Defendant enter'd and occupied from

Flich. 35 Eliz. bucufque, afterwards George the Father 4 Mais

7. at B dicd, and becaufe 20 Marks for half a Year from

DMich. 7. were arrear, he brought his AQion. And thereupon the Conﬂf“&;' ;

D:fencants demuired: And it was adjudged againtt the Plain- 3;?;12';“‘

tiff; for the Claufe, by which the Rent is referved to the Heirs, Rent.

gives but 20 Marks for the whole Year, and not every half Year

20 Marks; and therefore the Plaintiff has miftaken his De=

mand, who fues. for 20 Marks for half a Year; for thefe

WordC ad Terminos pred, limit only the Time of the Payment

of the 2c Marks, which h2 intended to be paid as the firft 50/

were; and altho’ in this Claufe which referves the Rent to the

Heirs, thefe Words (per equales portiones) are omitted, yet the

Law fupplies them, as 13 H. 2. duowry 240. Rent glantcd

percipiend ad duor annt terminos, naming them, fhall be in-
cnded by equal Portions, altho’ the Deed “does not mention it,

for the Refervation being the A& of the Leffor fhall be taken

moft ftrong againft him and his Hurs, wherefore he fhall

have but 20 Liarks in all, for the whole Year, no more than

Perk. 22. two Tenants in Common demife yielding 104, it 1 Inft 197

fhall be but ss. to each of them 3 Afar.1-1. accordingly.

The fecond Reafon of tho ]xldgment was, becaull the Plainttd

brings this Action as Heir to his Futher, and does not {hew in his

Declaration that the Revertion do'ended to him, and the Rent

demanded is incident to the Reveifion defconded, ‘o the Plain-

tiff docs not make to himielf anv "L tle to have tm Rent. ‘l\’q;ccf

sota bere. Per Cur’. And juagrf“ tziven, oo il eapior o

billase. Viloerzon of Counfel with the Defeniant.

Slaflam werfzs Hunter, —

1{ !\\ oo 1‘6— . "‘d . FJ" NQY 13\5.

Copyholder of a Melinage ard tw o Acres i Land ia Feey | prowns
the Lord grantsand confirms the Mellio, g mjd Land ¢rp2 220

0 : S nh a = Brownl,
pertin” tothe Copynolderin Fees if hc 'cu wihont mc Confirmation 25

. 29.
C cc “VAS CroJae 2535,
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was made had by Ulage, as Copyholder, Commoon in the Waftes

of the Lord, yet the Copyhold being by this Confirmation ex-

tin& and enfranchifed, he fhall not have the Common there

oho- 667 now: For the Words ez pertinentiis will not create a Com-

""" mon; for the Common firflt ufed was gained by Cuftom, and

annecxed to the cultomary Eftate, and is loft with it, the Com-

mon not being of its proper Nature incident to the Copyhold

Eftate, but a collateral Intereft gained by Ufage. Dnod Nota.

per tot’ Cur’ on a Demurrer in Trefpafs, where the Defendant

juftified the Trefpafs by ufing the Common by Reafon of the
Confirmation. 2#lzerton of Counfel with the Defendant,

Dominus Rex werfis Staverton.

Cro.Jac. 259. UQ Warranto by the King againft Rich. Stavertor for hold-

IQE?:IV{{@Z‘} ing a Court-Leet and Court-Baron within the Hundred
ranto tohold and Manor of Warfield in Com’ Berks, ¢c. 'The Defendant
Courts, difclaimed as to the Court-Leet, and as to the Court-Baron

pleaded, that Sir H. Necill is feifed in Fee of the Manor of

Warfield within the Hundred of Wargrave, whereof the Ma-

nor of Newnams within the Manor of [/ arfield, ¢rc. is Parcel,

and Copyhold dimif]” ¢; dimifibile, ¢e. by the Lord of the

Manor of Jarfield, or his Steward in Fee, ¢5c. and that the

Manor of Newnams is known tam by that Name, guam by the

Name of one Mefuage, fezern Yard-Lands cuflomary, Ge. and

205, Rent; and by that Name has been demifed by Copy ac-

cording to the Cuftom of the Manor of JJarfie/d; he fhewed

that Sir H. Nezill An. 18 Eliz. demifed by Copy the faid Ma-

nor of Newnams to the Defendant by the Name of one 1/¢f-

[nage, feven Yard-Lands, Ge. and 205, Rent in Fee, by Vir-

tue whereof he enter'd, e, & rerione & cirtuze Concef-

Jionis prediiie he held a Court-Baren within the Manor of
Newnams, ¢re. (Nota, the Defendant pleaded the fame Plea

for the Court-Baron held within a Manor of 7 #lcs, and Ma-

nor of Aylwards, the Quo [lairanto being for holding three
Court-Barons, ¢gc.) and upon this Plea the King demurred in

Law: And it was adjudgzed pr0 Domino Reoe for feveral

One Manor Reafons. 1. It was agreed, tuut one Manor might be Par-
Parcel of  ce] of another Manor, and held of unother Manor; as 32 /.
‘;”I?]‘{];.C;‘& b 6+ 9. 13 H.7.19.b. (5 6 E.3. 0. Lup. 34. and that by the Ef-
11 Co.17. b. cheat of the Manor it is become Parce] of the other Manor, and
CroJac.327- then it ceafts to be a Manor; for by the Dfcheat the Services
are cxtin¢t, and by Cenfequence the Lianor efcheated re-

mains only to be a Manor: But two Court-Barons cannot be

held after the Efcheat. but one Court enly, for as without

X WO
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two Free Tenants it ceafes to be a Manor, by 33 H.8. Cowu-
prife Brozie So alfo if it wants Services it cannot be 2 Manor;
{or it ought to be Parcel in Demefne, and Parcel in Service;
but altho’ one Manor may be held of another; yet it was a-
greed, that one Manor cannot be Parcel of another Manor,
and both to be iz ¢ffe at one Time; for being Liberties and
Franchiics of one and the fame Naturc non poffunt flare infi-
!y o fortiors this Manor of Newwnams, which by the De-
fendant’s Confeflion is Parcel of the Manor of Harfield, and
held by Copy of it, cannot be a Iifanor to, hold a Court-Ba-
ron, for it cannot have any Frecholders, who can hold of it;
for a Copyhold Manor is not capable of an Efcheat of a Free-
hold, becaufe that which comes in Lieu of another cught to
be of the fame Nature, and then the Frechold efcheated would
be Copyhold, which is repugnant and impoffible. Alfo the
Rent of 204. cannot be intended Rent-Service; for it cannot
accrue to be Rent-Service by any Fftates made by the Lord
of the fuppofed Copyhold Manor; for it is contrary to the Pre-
fcription alledg’d by the Defendant, that the IManor of New-
noms has been alway demifeable, ¢5¢. within the Manor of
Iarfield, and not within the Manor of Newnawms: And if the
Lord of the Manor had at firft granted by Copy the 204. Rent
of his Tenants, it is a void Grant, becaufe it does not appear
how much he fhall have of the one, and how much of the o
ther, (¢, by 9 H.6.12. and F.N.B. Alfo here the Defendant
does not maintain his Manor of Newnams but in Reputation
only, v/z. that it has been known zasz by the Name of a Mef-
fuage, ¢5c. guane by the Name of the Manor, ¢Sc. but does not
fhew that it was ever granted as Copyhold by the Name of a
Manor, and altho’, as Sir Moile Finche's Cafe 6 Co. is, Repu-
tation is fufficient to pafs a Thing in a Conveyance by the Name
of a Manor, which in T'ruth is not a Manor, yet there muit
be Truth and not Reputation to challenge and hold the Pri-
vilcge of a Manor, as to have a Court-Baron, ¢gc.  Alfo this
Quo Warranto is a Writ of Right in its Nature, which ought
to be anfwer'd in Chief, which this Defendant for the Small-
nefs and Bafenefs of his Eftate cannot doj for, as 14 F. 4. 7.
is, Tenant at Wiil of a Manor cannot plead in Difability
of a Villein, mulio zwinzs can he enable himfelf in his
own Right to hold a Court-Baron, which is a Court of
Juftice. And, by the Book of Creok Juftice, a Franchife
thall be feifed, if it is claimed by other than by him who
has the Frechold, aad here the Defendant claims Part cf the
King's Juftice, and the Diftsibution of it among his Sub-
e and thoretore it eught to be in the Weme and Right

o

6 Co. 64. a4
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of him who has the Frechold at leaft; for in a Quo 2/ arrarts
againft him who has for Years in a Manor to thew Qzo IWar-
ranto he holds a Court-Baron, he ought to pray Aid of his
Leflor; otherwife; if he pleads in Defence, ke fhall be oufted
of the Liberty by Judgment. Br. Qwo Jiar. 1. & Crooke, f.
~ Quod Nota, by Yelvertorn, Williams and Crooke, and Judg-
ment was given that the Defendant thould be oufted from
holding Court; for by 15 E. 4. 7. if the Party has continued
Poffefiion of the Liberty by Wrong, the Judgment is that he
thall be oufted; but if he had once Title and lofes it, the
Judgment is, that the Liberty fhall be feifed. Quod Nora.
Flewing Chief Juftice and Fenner agreed, that the Plea in Bar
is not good; but they doubted, whether a Ono Warranto lay
of a Court-Baren, becaufe it is a Court created by Law, as
incident to a Manor, and is not derived by any Grant out of the
Crown. But that this Writ lies of a Court-Baron, vide 17 E. 2,
Quo War. Br. 4. In Quo Warranto he claimed to hold a Court
of his own Tenants in his Manor of 7). and wide there, that
it is-a good Plea, to fay, that he has a Manor there. And
Old N. B. in the Gift of the Writ Quo [/ arranto, fhews ex-
prefly that it lies where a Man claims a Court-Baron. 7¢/c¢-
toz was of Counfel with the King in the Right of Sir H. Newill,

Neale werfus Shefleild,

T. 8 Jac. EBT on Bond, and demanded 14/. The Corndition was,
g:’c":];‘fz'% that if the Defendant paid 7/ to the Plaintitf zpoz the
¢ Brownl.  Birti-Day of the Child of Jo. Living, which God fhould fend
109. after the Date of the Bond, that then, ¢e. The Defendant
3 Bulft. 56. pleaded, that the Plaintiff, after the Making of the Bond, and

before the Birth of any Child of the faid Fo. Livizg, wiz

1 Sepr’ 7. was indebted to the Defendant in a Load of Lime

to be deliver'd on Requeft; and the fame Day it was agreed

between them apnd I.. that if the Defendant would difcharge

*the Flaintiff of the faid Load of Lime, that then iz Confide-

ratione irde the Plaintiff would difcharge the Defendant of

the {uid Bond, and would acerpt the {aid Load of Lime in

A Barhould full Satistultion of the faid Bond; and alledged 77 /v 7o, that
be g‘.efagedc he difcharged adrame ¢ ibid the Plaintift of the faid Load of
of the Conr Lime, which the Plaintiff aceepred in Difcharge of the Bond,
dition, noc of and then acquitted the Defendant of the faid Bond; and de-
the Bond- - manded JTudgment of the Adtion; upon which the Plaintiff de-
Palm. 11y, murred.  Ana 1t was aciudood for the Plaintiff for two Rea-
2 o Repe fons; 1. Breaufe the Defendint s pleaded his Bar in Dif-
' charge of the Bend, whereas Le cught to have pleaded it
in Difchirge of the Sum contained in the Condition of the

Bond; for it is not a Debt fimply by the Bond, but the
Poeiformance or Breach of the Condition mukes it a Debt,

1 for
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for the Bond is guided by the Condition, fo that if the Condi-

tion is not difcharged, the Bond remains in Force, and the Mat-

ter of the Bar is not pleaded in Difcharge of the Condition but

of the Bond, and therefore it is not good. Qrod Nota; a good

Reafon. 2. It appears that the Condition itfelf cannot be dif

charged; for the 7/. are not due nor payable till the Birth of

the Child of 7o. Living, which is a mere contingent and re- Poft 214,
mote Poffibility, whether he will ever have any Child or not; *'%

and therefore it refting in Contingency, whether it will ever A contingent
become a Debt or not, cannot be difcharg'd; for a Poffioility ﬁebgi&‘;‘;gi
cannot be releafed, as it has been adjudg’d in Carter’s Cafe; ed. )
and it is not like, where the Condition is to pay Money at a
Day to come, that may be difcharged prefently; for it is a
Duty immediately, though it is not demandable till the Day;
but here it cannot be known, whether fuch Day will ever
come, that Fo. Living fhall have a Child; and therefore it is
no Debt or Duty, and by Confequence cannot be difcharged.
Quod Nota. Per totam Curiame on good Advice. Zelverton
was of Counfel with the Plaintiff,

Dodfon verfus Kayes.

EBT, and demanded 10 /. becaufe the Defendant 23 OF7. Cro.Jac.z61.
1608. at M. in Com’ Not. per [criptum fuume Obligatorium :1§f°wnl'
acknowledged fe debere to the Plaintiff 10/. (5. to be paid up- T.7Jac. Ror.
on Requeft; yet the Pefendant had not paid, e, The Defen- Debt on
dant craved Oyer of the Bond, which was enter'd iz hac Perba: gaife Latin.
Noverint univerfe per prefents me Tho.Kayes de H. in Pero-
chie W. in Cowd Darbie generofoe Tenerie (5 firmiter obligarie
Ed. Dodfon de M. iz S. 122 Cowd Not. gez’ in decems libris bone
¢ legal’ monet’ Ang. folvend’ eid EQ’ aut (uo certo At vel He-
redibus (nis.  Ad quan quidem [olutionein bene ¢ fideliter fa-
ciend obligamus me Heredes, Executor’ wel affignar’ meos per
rrefentes. Sigillo o figillato, dar’ tres viginri die OCtob. an
‘Regni Regine Doini noftri Facobie Dei gratia Anglie, Sco-
tie, Francie & Hibernie, Gc. Rexe defenforis fuis de Scotie
fexto, do Anglie quadragefumo [ecundo, 10c8. And there-
upon the Detfendant demurred; and it was adjudged for
the Plaintift; for there are two principal 'Things to be con-
‘tained in a Bond; 1. Parties to it: 2. 'The Sum in which the
one Party is bound: And both thefe are exprefled {ufficiently
to the Knowledge of the Judges; for both the Obligor and the
Obligee are well named, the Sum likewife is well exprefled
to be 10/, then any Words, whereby it may be colleted,
that the Party intended to bind himfelf, will ferve, and
Ddd they
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10Co.133.2. they are wrote here, altho’ in falfe Latin, viz. tenerie ¢ obli-
o364  garie, which Words have but the Letter (¢) of Abundance,

Cro.Jac.203, . . .
208,290,338, and falle Latin, as 10 H.7.—~is, abates a Writ, becaufe the

T caems. Party may purchafe a new Writ, but it will not deftroy a
418, “*'% Bond; for the Party cannot have a new Bond when he will:
Hob.ig, 116, And altho’ there is not any fuch Year of the King’s Reign, as
Lotw, 425, A%€lie 42 or Scotie 6. that is not material; for it is good,

Salk. 462.  altho’ it has no Date, as 13 H. 7.—Crooke is, and the Party

Comb. 60.  may furmife a Date in his Declaration, and it is good, and the
Party muft anfwer to the Deed, and not to the Date. The fame
Law, if it has an impoffible Date, as 30 Fulv’, where there
are but twenty-eight Days in Febr’, yet it is good; and here
alfo it is aided per Annum Domini 1608. and that is a Time
certain and fufficient, and the Declaration is good, which has
omitted theYear of the King, and inferted the 4gnrum Do-
mini. Quod Nota. Per totam Curiam. Lelveitorn of Counfel
with the Plaintiff.

Gomerfall werfus Medgate.

Cro.Jac.255. TRoVer for feveral Goods iz Specie; the Defendant thewed
> Balfl. 52. that he was Bailiff of the Manor of Duuftable, whereof
" the King is {eifed, and that a Plaint of Debt was there affirmed
by 7. 8. againft the Plaintiff, wherefore Procefs iffucd to the
Detendant being then Bailiff, to diftrain the now Plaintiff to
be at the next Court to anfwer to the Plaint aforefaid, where-
fore he by Virtue of the Procefs diftrained the Plaintiff by the
Goods in Queftion, which, becaufc he did not come to the faid
Court, were forfeited to the King, as Lord of the Manor, and
the Defendant had accounted for them to the King, ¢9¢. and
Difirefs in o thereupon the Plaintiff demurred. And it was adjudged for
Court-Ba-  the Plaintiff, for in a Court-Baron no Goods can be forfeited
Ton. for Default of Appearance on the Diftrefs, for a Diftrefs is but
in the Nature of a Pledge to be fafely kept; and in a Court-
Baron a Diftrefs infinite only lics, and not an Attachment; for
Vide 2 Ro. Where a Man is attached by Courfe of the Common Law by
Rep. 493- his Goods, there for Non-appearance they are forfeited, as
Converfion, 7 H.6.—is, but no Attachment lics in a Counrt-Baren, but a
what. Diftrefs only, by 33, 34 H. 6. therefore the Defendant con-
fefling an Intermedling with the Goods, which is not juftifia-
ble, it isa Converfion.  QOnod Nota. 2ilverton was of Coun-

fel with the Plaintiff.

3

Tatem



Mich. 8 Jac. B.R. 19§

Tatem €9 Poulter werfus Perient.

HE Defendant granted to the Plaintiffs 1000 T'rees in fuch Affumpic.
a Wood to be cut down within 3 Years after the Grant; g?f;?;;
and afterwards they agreed, when the Plaintiffs had cut down Confidera-
fome of the Trees, that they fhould not fell any more du- =
ring the three Years, and that the Defendant would licence
them after the three Years to fell as many Trees as amounted
to the full Number of 1000, and becaufe the Defendant hin-
der’d them after the three Years from felling the Trees they
brought 4ffumpfit, and declared, and fhewed the Grant afore-
faid: And that in Confidcration they would forbear the felling
any more Trees till after the three Years, the Defendant pro-
mifed to give Licence to the Plaintiffs to fell as many Trees
there after the three Years as amounted to 1000, and alledged
in fatfo, that at the Time of the Promife they had cut down
but 8co Trees, and non amplins, and that they relying on the
Promife had forborn to fell any more within the 3 Years, and
that after the 3 Years the Def. hinder'd them from felling the
Refidue, which made 1000 Trees, to their Damage, ¢5¢. The
Dcf. pleaded, that before the Promife fuppofed to be made by
the Def. the Plaintiffs had felled 1000 Trees, abfgue hoc, that
at the Time of the Promifc they had felled but 8co Trees only,
¢oc. and thercupon the Plaintiffs demurred. And it was adjudged
againft the Plaintiffs; yet it was objected, that the Traverfe was
infufficient and idle, for the Defendant’s Plea had been good
without any Traverfe at all; for it was a full Anfwer, to fay,
that they had felled 1000 Trees, without more, and that would
make an Iffue. 2. The Traverfe ought to have been, abfgue boc,
that the Plaintiffs at the Time of the Promife had felled but
800 Trees, omitting the (only) for the alledging of that in the
Declaration was but to increafe Damage, and not Matter of ‘
Subftance as to the Aétion. But, per toram Curiam the Traverfe 1639- 225* g‘-
is good, for the Plaintiffs by alledging the Felling of 800 Trees yig 5 sand.
only in their Declaration, which is a Matter iffuable, have given zo6.
the Defendant Advantage to traverfe in the Manner as he hath
done ; for every Matter in Fact alledged by the Plaintiffs may be
traverfed by the Defendant, and the Defendant by Way of Tra-
verfe may anfwer the Matter alledged in the fame Words the
Plaintiffs alledge them, and then the Plaintiffs have by their
Demurrer on the Bar confefled the Felling of 1000 Trees,
which was their full Bargain at firft, and by Confequence
there is no Confideration on which to ground the Promife.
Quod Noia. By all the Juftices. Zelverton was of Counfel
with the Defendant.

Hill.
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Hawes werfus Loader Adminifrator of Cookfon.

paid before-hand by the Plaintiff granted all his Goods

mention’d in a Schedule annexed to the Deed, and
gave him Pofleflion by a Platter, and covenanted that they
thould remain as they were before in his Houfe, on Demand.
to be carried away by the Plaintiff, and that the Inteftate, his
Adminiftrators, ¢Gc. them fafely fthould keep and quietly de-
liver, ¢5¢. and to perform this Covenant the Inteftate bound
himfelf in g4o0/. to the Plaintiff: Cookfozz died, the Plaintiff
16 Martit Anno 6. demanded the Goods of the Defendant
being Adminiftrator, and he did not deliver them, wherefore
the Plaintift brought the A&ion, and in his Declaration thewed
in Specie what Goods were in the Schedule. 'The Defendant
pleaded the Statute 13 Eliz. of fraudulent Deeds of Gift, ¢e.
and further faid, that Cookfon the Intcltate, 12 Feb#’ Anno 3.
was indebted to feveral Perfons, and named them, in feveral
Sums amounting to 19o/. and {o being indebted 19 Febr’ Arn. 2.
made the Deed of Gift, a2 fupra, being of them and of
other Goods pofleffed, amounting to 8c/. ¢& non ukra; and
that by Fraud and Covin between the Plaintiff and him, and
to the Intent to deceive the Creditors named; and fhewed
how, notwithftanding the Decd of Gift, Cookfon occupied the
Goods all his Life, and afterwards died, and the Adminiftration
was committed to the Defendant. The Plaintiff replied that the
Defendant had Affets in his Hands to fatisfy the Debt demand-
ed; and further, that the Dced of Gift was made for a good
Confideration, ¢Fc. upon which they were at Iffue. And at the
‘Trial at Huntington Aflifes before the Lord Coke, he rejeéted
the T'rial, becaufe no good Ifflue was joined: Whercfore, on
Motion, the King’s Bench awarded a Repleader, upon which the
Defendant pleaded #z prius, and the Plaintiff demurred thereon.
And it was adjudged for the Plaintifi: 1. Becaufe the Defendant
did not aver in his Bar that the Dcbts yct continued unpaid to
the Creditors named; for there were four Years between the
Deed of Gift to the Plaintiff and the Death of the Inteftate who
made it, in which Time the Debts may well be prefumed to
be fatisfied. 2. 'The Defendant does not thew, that the Debts,
due to the fuppofed Creditors were by Specialty, and then
the Matter of his Plea is not good; for the Defendant cannot
plead this Plea, but in Excufe of himfelf, to free him from

a Devaftavit, and that cannot be in this Cafe, for he being
3 Admi-

Tﬂomm Cookfor: the Inteftate 19 Febr’ 2 Fac. for 201
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Adminiftrator is not chargeable with the Debts, unlefs they he due
by Specialty. 3. The Defendant pretends, as it feems, that there
would be a Devafiavit in him, if he fhould deliver the Goods con-
tained in the Deed to the Plaintiff; and that it cannot be, for thofe
Goods, as to Creditors, are liable in the Hands of the Plaintiff, as
Executor de fon Tort, if the Deed of Gift be fraudulent. 4. Perhaps
the Creditors named will never fue for their Debts, and by that
Means the Defendant will juftify the Detaining of the Goods for e-
ver, which will be inconvenient; but if the Defendant had pleaded
a Recovery by any of the Creditors, and thofe Goods to the Value
to be taken in Execution, that had been a good Plea. 5. The De-
fendant is not {uch Perfon as is enabled by the Statute 13 Eliz. to
plead this Plea; for the Deed is made void againft all Creditors, €.
but it is not made void againft the Party himfelf, his Executors and
Adminiftrators, but againft them it remains a good Deed of Gift.
Quod Nota. Per tetai Curiain. Yelverton of Counfel with the De-
fendant.

Martyn werfus Blithman.

Holmayn was in Execution in Plimoent) for 31 7. at the Suit of D.
* which was recover’d there before the Mayor, &c. Blithman
came to the Gaoler Muartyz, and promifed, that in Confideration he
would fet and {uffer Hulman to go at large, that the 31 /. fhould be
brought into Ccurt there by Holman by fuch a Day to fatisfy D.
and that he would fave AMurtyz the Gaoler harmlefs from this En-
largement, D. recover’d againft Martyn on the Efcape, and after-
wards Martynz brought Affumpfit againft Blithman on the Promife,
and declared all #¢ fupra;: And it was adjudged againft the Plaintiff;
for the Confideration is againft Law, viz. to fuffer one in Execution
to efcape, like 19 Eliz. Dy. Ouly’s Cafe; a Promife to pay fo much
to 7. S. for his Labour and Pains about the Bufinefs of the Lady
Darby, is not good, for it is Maintenance; the fame Law, per Cu-
viam, if it had been a Condition on a Bond to fave the Gaoler harm-
lefs from an Efcape, it makes the Bond void, becaufe it is a Con-
dition againt Law. Per totam Curiam. elverton of Counfel with
the Defendant.

Beristord werfus Pre(e.

R. Berisford bati [pokesr Treafony and that Ican prove: And it was
adjudged that the Wordsareactionable: For Treafon may be com-
mitted as well by Speech, as by Act; for any Thing that difcovers the
Mind of a Man to be traiterous to his Sovereign is capital to the Party,
Ece and

Where 2
fraudulent
Deed fhall
not be pleada
ed in Bar,

3 Co. S1. a.
Mo. 638.

2 Bulft 213
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3 Leon. 258,
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and therefore fcandalous to be affirmed of him by any other. Pey
Creviem,  Telverton of Counfel with the Defendant,

Tuerloote werfus Morrifon.

HE Plaintiff declared, that whereas 19 Maii Auno 8 Fac. and
for ten Years paft he fuit € adbuc eff Mercator in England and
precipue in London, and had made true Payment of all his Detts to
his Creditors, yet the Defendant 19 Maiz Auus 8. having Commu-
nication with one Roger Twiford of the Plaintiff, fpoke of the tlaintiff
thefe Words, viz. He innmendo the FPlaintiff) is 2 Bankrupt, and le
(innuendo the Plaintift) is fled beyond the Seas for much Morey, to his
Damage socZ The Defendant pleaded that the Plaintiff at the
Time of the Speaking of the Words was an Alien, and born iz Villa
de Courtrick in Brabamt in Partibus tranfmariy’ under the Obedience
of the Duke of Brabaut, & extra ligeantiam Domini Regis; Et koc
paratus eft verificares €¢c. upon which the Plaintiff demurred. And
it was adjudged for the Plaintiff; for Traffick between Merchants
Strangers and domeftick Merchants is warranted, toth by the Law
of Nations, and by the Law of the Land; and the Common Law in
all Things which merely concern his Trade of Merchandize protects
him, and this Protection extends borh to his Goods and to his Per-
fon ; for the Law aliows him fafe Conduét with his Goods, becaufe
it is beneficial to the King in his Cuftoms; and enables him Jkewife
to have within this Realm an Habitation by Leafe from any Stranger,
and alfo to have a perfonal Action as to demand Debt for h's Mer-
chandizes, with Damages for them, if they are wrongfully taken.
And this Slander here, although it concerns the Flaintiff only in his
Perfon, yet becaule it impairs his Credit in bis Trade by which he
is to live, and by which cther Subjects of the King have Benefit by
their Commerce with him; therefore it is altionable. [7de Dyer
6 H.8.z. Adjudged per totem Curicm. Telverton was of Counfel
wirh the Plaintiff.

Kenicot q)erfm Bogan.

Rover and Converfion of two Ton of Wine: The Defendant

pleaded that the King was feifed in Fee in the Right of his
Crown of the Prifage of all Wines imported by any Perfon, as well
SutjeCr as Alien @ Partibus trawfmerinis, ard that the Prifage of the
{zid Wines from Time whercof, &, was an{wer’d to the King and
his Progenitors, their Farmers or Deputies, in Manner following,
21z out of every Ship or Veflel importing into any Fort or other
Place of rhis Kingdom ten Ton of Wine for any Perfcn & Par-
sl tranfuvaess and theveofy, or de algro Tale side wind predid
L unladen

o



Hill. 8 Jac. B. R. 199

unladen one Ton; and out of every Ship or Voflo] fo importing
twenty Ton of Wine for any Perfon a Partibus tranfimarints
into any Hiven or other Place of this Kingdom, ¢ inde feu de
aliquo tnde Pufe Vini pradili difonerar’ two Ton of Wine, «z.
one Ton ot Wine thereof before the MMaft of fuch Ship or
Veliel, and the other Ton c/ini inde behind the Maft efn/dens
Naviv fize Pafis; and the King fo feifed of the faid Prifage,
before the Time of the Coniing of the two Tons to the Hands
of tii: Defendant fuppofed by the Plaintiff, oiz. 21 Sept’ Au. 5.
the King by his Letters Patent, e, thewn to the Court, (5.
ceanted to Siv Thowas alier the Office of Chief Butlerage of
hirov, his Heirs and Succeflors Regii 27 Anglis, with all Fees,
¢c. and him made and conftituted Chief Butler, Habendum,
¢rc. for Life, to be cxecuted by him, or his Deputy; and
fu ther the Defendant faid, that the Chief Butler for the 'ime
being had ufed, and been accufltomed by himfelf, or his De-
puiy to colle¢t and receive to the Ufe of the King, ¢re. the
faid Prifage duc; and further, that the faid 13 Apr’ 4720 7.
quedam Navis with twenty Ton of Wine omerar’ arrived at
the. City of Exvn aforefaid o Partibus tranfmarinis, viz. a
Villa de Brrdeanx in France; and that at the faid City nine
Tons and a half of the faid twenty Tons, being the Wines of
the Plaintift, adtunc exonerat’ fuerumt ex Navi pred, whereby
two Tons of the Wine aforefaid were due to the King pro Pri-
fagio of the faid twenty Tons, by Reafon whercof the Defen-
dant Tempore guo, ¢rc. being lawful Deputy of Sir Thomas ad-
tunc ¢ adhuc Chict Butler, ¢hc. ¢ per ejus preceptum the faid
two Tons Vini preditti pro Prilagio the faid 13 A7 Auno =
fupraditio at the City of Exon to the Ufe of the King took and
carried away, and them to the Ufe of the King converted and
difpofed, as he lawfully might, which is the fame Converfion.
¢yc. to the Ufe of the Defendant as the Plaintiff fuppofed, ¢
boc pararus, Ge. on which the Plaintiff demurred.  And four
Exceptions were moved to the Plea in Bar, 1. The Defendant
fhews that the Plaintiff unloaded but nine Ton and 4 half, and
the Defendant pretends the Cuftom of Prifage to be out of everv
ten Ton unladen to have one to the Ut of the King; therefore
of his own Shewing he cannot juitifv the Taking of two Tons,
bécaufe he does not fhew that twenty Tons were unladen.
2. The Defendant does not {hew, that he took one Ton betore
the Maft, and the other Ton behind the Maft; yet he fhews the
King’s Duty for Prifage to be in fuch fi ‘p:cia} Manner; ond where
a Cuftam prefcribes an Order and Form or any Thing to be due
to the King, he ought to juftity accordingiv, otherwife it is not
good. 3. 'The Defendant does not traverie the Converfion fup-
pofed by the Plaintiff] for that is a Converfion in the Defendant cro. EL 694.
himfelf, and he juftiicsa Convertion to the Uft of the King, which
is another Converfion than that with which the Def. is charged.

a. 'The
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4 Inft. 30.

4. The Defendant does not thew this Office of Chicf Butler to be
an antient Office, to which an Ufage or Cuftom may be annexed
by Continuance of Time, but fhews only the King’s Grant of
fuch Office to Sir Tho. Waller, which fhall be intended a new
Office, to which no Cuftom to colle¢t Prifage can belong; and
alfo the Defendant does not fhew how he is made Deputy: But
yet it was refolved per zof’ Cur’ that the Plea in Bar was good,
and Judgment was given againft the Plaintiff; and as to the firft
and fecond Exceptions it was anfwer'd by the Court, that if a
Merchant imports Wines, as twenty Tons, tho’ he unloads but
Part, as nine Tons, or four Tons, yet the King fhall have his
whole Prifage, viz. twe T'ons of the twenty Tons imported;
for if the Bulk (as Fleming Chief Juftice termed it) be once
broke, it is fufficient for the King to take his whole Prifage:
And {o it appears to be by infinite Precedents in the Exchequer.
It was likewife held per Cur’, that altho’ in Point of Prerogative
there is due to the King one Ton before the Maft, and
another behind the Maft, yet it is not of Neceflity that the
King fhall take his Duty in fuch Form, but he may take which
two 'Tons he pleafes; for twoTons are due by Law, and that
is the Subftance, otherwife it would be mifchievous; for that
Ton, which is this Day before the Maft, may by the Subtilty of
the Merchant be tranfpofed to be the third or tenth, or the laft
Ton in the Ship: And therefore, if the Merchant at one Haven
unloads but one 'T'on, the King by his Officer fhall there imme-
diately feife his Prifage, otherwifc the Merchant might by Fraud
oblige the King’s Officer to follow him from Port to Port through-
out Ezngland, which would be inconvenient. As to the third
Exception, it was held per Curiam, that he need not traverfe
the Converfion, nor plead to it in other Manner than he has
done. 1. Becaufe the coming to the Hands, and intermeddling
with the two Tons fuppofed by the Plaintiff, is confefled by
the Defendant to be to the Ufe of the King, and that is the
Matter in Law on the Plea in Bar, which the Court is to ad-
judge, and the Matter in Law fhall never be traverfed. 2. If
the Scifure to the Ufe of the King fhall not be adjudged law-
ful by the Defendant, then he himfelf fhall be adjudged guilty
of the Converfion, becaufe he has acknowledged in Point of
Judgment a Pofleflion of the Goods, and an Intermeddling
with them. As to the fourth Exception, it was refolved,
that although it is not fhewn, that the Office of the But-
lerage is an antient Office, yet it is fufficient, for the Defen-
dant has alledg’d the King’s Scifin of the Prifage of Wines
to be an Eftatc in Fec iz Fure Corone, and then ex Ne-
ceffitate as antient as the Duty is, fo antient fhall the Of-
ficc to colle® it be intended; for it does not confift

1 with
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with the Royal Dignity to colleét it himfelf; and alfo in this
Cafe the Title of the Office is not in Queftion, but an Excufc
of the Scifure of another’s Goods for the King’s Duty : And it
is not ncceflary to fhew that the Defendant is made Deputy,
piz. by Parol or by Deed, becaufe 1. The Defendant does not
claim any Intereft, but juftifics all in another’s Right, oiz. in
the Right of Sir Tho.]Valler ; and alfo he has faid, that he was
legit’ depurar’, which is fufficient to inform the Court, that

the Defendant had a fufficient Privity and Authority to take
and {cife the Prifage.  Qnod wvide in the Reafon of Boitow's
Cafe 3 Co. a4.b. Qelverton was of Couufel with the Defendant:

Farmer fve;:ﬁ/zs Hunt.

Refpals for Chidfing of Cattle in fuch a Clofe: The

Defendant juftified Damage-feafant in his Frechold: 'The
Plaintift replied and fhewed a Grant of Common in the Place
where, ¢rc. by the Defendant to the Plaintiff; and that "the
Defendant erected there after the Grant a Stack of Corn, and
the Plaintift put in his Sheep to ufe the. Common, and the
Defendant chafed them out, e, But Nota, the Plaintiff did
not fay in his Replication (in Pleading the Grant of the Com-
mon by Indenture) prolar’ bic in Cur’. And by all the Juftices
the Chaiing of the Sheep by the Defendant is not lawtul, for
by fuch Means he might defeat his own Grant; for by the
Grant of the Common in fuch Place, the Grantec may ufe
the whole Place for Common; and then, when the Grantor
erects a Stack of Hay on Part of that Place, now that tends
to the Diminution and Weakening of his own Grant, which
ought not to be; but the Cattle may range over the whole
Place, and cat the Hay without doing any Wrong; for the
Wrong began in the Grantor, who is the Defendant, of which
he fhall not have Advantage, and as well as he erected one
Stack of Corn, he may ereét twenty, and {fo the Cattle will
have no Liberty to feed there; but becaufe the Plaintif did
not tThew to the Court the Indenture of the Grant, which is
the Ground of his 'Title, for that Reafon Judgment was given
againft the Plaintifh,

F{f Sadock

Cro.Jac.271.
1 Brownl.
27%0.
Trefpafs.
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4, 5 Annz,
c. 16,
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Sadock werfus Burton,
1 Bulft. 103, H E Plaintiff demanded an Account of the Defendant ex
é:gt‘;‘;”";n 4 quo fuit Receptor of fuch a Jewel iz Specie, ad Merchan-

what he may
«0.

2 Mod. 100,

dizandum to the Profit of the Plaintiff, and an Account izde
reddend, and on Iffue, never his Receiver, it was found for
the Plaintiff, and Auditors affigned, and the Defendant pleaded
in Difcharge of the Account, that he apud Barbary in Parti-
bus tranfmarinis fold it to one 7. §. for gol. (whereas the
Plaintiff fuppofed the Value of it 100/.) and upon this Plea
the Plaintiff demurred: And it was adjudged for him; for
firft, when Goods are deliver'd to merchandize, he who re-
ceives them ought not only to anfwer the Value of the Goods,
but the Increafc and Profit, which might arife thereby, as
21 H. 6. 55. is; and here he does not anfiver for any Increafe
and Profit of the 40/  Alfo it is not fufficient for a Factor to
fay, that he fold the Goods and Jewels to 7. §. for 40/, ge-
nerally, but he cught to thew by what Means the Plaintiff
can come at the g4o7. viz. that he took a Bond or other Se-
curity of 5. §. for the Money; for it would be mifchievous to
fend the Plaintiff beyond Sea to feck F. §. it is likewife con-
trary to the Truft and Privity repofed between the Merchant
and his Fa&or; for if the Fa&or fells them to onec who is
worth ‘nothing, or cannot give Sccurity for them, it fhall reft
on his Lofs, and not in Difadvantage of the Mafter. Another
Reafon here was, becaufe he has pleaded fuch a Plea as is not
triable ; for he has fuppofed the Sale to be apxd Barbary in
partibus tranfiearinis ; and if the Plaintiff would traverfe this
Sale to . §. the Jury here cannot try it, becaufe the whole
Fa& is laid to be beyond Sea. Quod Nota. elvertor was
of Counfel with the Plaintiff.

4

Paich.
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Sallowes werfiss Girling,

g, I. BT on a Bond, the Condition was to ftand to the A- ?%’9"1;2177"
: ; : ownl.
gl § wardof 4 B. C.and D). of all Aétions, Quarrelsand

2%
42

R Demands, Gc. Ira guod the {aid Award be made in 1 Bulft 123,
Writing before fuch a Day by the faid 4. B. C. and 9. or by Je "4
any two of them under their Hands, ¢g¢. The Defendant

pleaded that the faid 4. B. €. D. or any two of them zullun

fecerunt Arbitrinm. 'The Plaintiff replied, that 4. and B. two

of the Arbitrators before the Day by Writing under their Hands,

¢>c. made an Award, and fthewed it to the Court in Certain,

and affigned a Breach in the Defendant for Non-payment of

3/. at a Day paft limited by thc Award., Upon which the
Defendant demurred.  And it was adjudged for the Plaintiff ;

in which the fole Queftion was, whether the Award made by

A- and B. only, without the others, be good or not; forafimuch

as the Submiffion was to four by Name, and in the Premiffes

of the Condition the Defendant is bound to ftand to the A-

ward of four alfo: But it was adjudged per roram Curiam, Where the
that on Confideration had of every Part of the Condition the 1?]°W2r.t:’.f )
Award made by two only is good; for Arbitrators arc made tore mla;,ttr,i
Judges by the Confent and Election of the Partics, and here divided.

it appears, that the Parties fixed their Truft not in all four

jointly, but conjuntiin & divifim; {o that the ira guod, Ge. is

an Explanation of the whole Condition, that they four or any

two of them might arbitrate all Things between them; and

fo much appears 2 R. 3. 18. 5. where two of the one Part, vide 1 Levs
and one of the other Part fubmit themfelves to the Award of 139

7. 8. by this Submitlion . §. may as well arbitrate any Caufes %.beg' 57-,919’
between the two Partics of the one Part, as between them and
the third, becaufe in the Intent of the Partics the End of their
Submiffion was to have Peace and Quict. And 4 E. 4. g0. a.

the Condition of a Recognifance was, §i T. Altor ftaret &

obediret the Award of four by Name, threc or two of them

de omnibus, (Ge. that then; and it is all one where the Di-

vifion of their Power comes altogether, and where it follows

the Ira quod; for till the Ira quod, ¢c. comes, the Condition

is not perfect, for the whole Condition is but onc Sentence.

Quod Nota" Yelverton was of Counfel with the Plaintiff,

Bradley
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Bradley werfits Banks.

f“g;ﬂ‘;f-fif' IN an Appeal brought by Eliz. Bradley the Wife of Fr’ Brad-
appeal. L ley of the Death of her Husband againft R. Banks,who came
Difcontinu-  jn on the Exigent, the Defendant appear’d and crav’d Oyer of the
peal n AP Writ and of all the mean Procefs, which was enter'd on Record
aided by Ap- iz hec Perba: Where it appear’d that the Wound and Death
fgj“a"“’ af- of Fr. Bradley were 25 Otlobr’ Anno 6. ¢5 29 Funii 7. the Writ
° of Appeal was brought returnable Quind Mich’ after, where in
Fac¢t it thould be returned a Die Santti Mick in 15 Dies,

which is 16 Offobr’ 7. the Capias on this Writ bore Tefle 23 Uc-

tobr’ 7. where it ought to have the Teffe of the firlt Writ re-

turned, viz. 16 OClobr’ 7. And this Capias was returned GoF

Hill after, which was 23 Fazn. 7. the firlt Day of Hill' 'T'erm,

and the Exigent on this Capias bore Tefte 24 Fan’ which ought

to have been 23 7ax’, viz. the fame Day of the Capias return'd.

Alfo the Exigent was returned a Die Sanite Trin' in 15 Dies,

which is 20 Fumii after, and the Allocat’ Con/, which iflued

thereon bore Tefte 21 Funii, where it ought to have been the

Tefte of the Exigent returned.  'Then the Plaintiff having de-

clared in her Appeal, the Defendant pleaded that at the general
Gaol-Delivery at 2urk before Commiflzoners afligned he was

indi&ed of the Felony comprifed in the Appeal, and arraigned

and found guilty of Manflaughter, and had his Clergy, prout

patet by the Record: And further faid, that zallum Fudicium

was given on the Premiffes, and took all the material Aver-

ments, (9¢. Et guoad Feloniam & Murdrum pred the Defen-

dant faid that he was not guilty, and thereof he put himfelf on

the Country, ¢5¢c. upon which the Plaintiff demurred. And it

was adjudged per ror’ Cur’ pro Def. In which it was firft agreed,

that no Appearance by the Defendant in Appeal will aid any
Difcontinuance of the Suit, but Error in the mecan Procefs is

falved by an Appearance after, as 9 H. 5. 2. in Appeal the She-

nff returned on the Exigent Cepi Corpus, where it fhould be

exigi feci; and the Defendant appeared, and was acquitted,

and prayed Damage; and it was moved that he fhould not

have it, becaufe he was not lawfully acquitted by Reafon of

the Error in the Return of the Sheriff fupra; yet it was ad-

judged, that he fhould have Damage, becaufe the Founda-

twn ot the Suit, z/z. the Writ of Appeal, and all the Procefs

which iffued at the Suit of the Party, was good and right.

But in the Cafe fzpra {everal Difcontinuances appear on the

Record; for although the Law gives this Writ of Appeal, as

a Means to be jultly revenged for the Death of the Hus-

band, yet it ought to be inflantly purfued, without any
Negligence in the Plaintiff; for becaufe this Suit threatens

Death to the Party, therefore it ought to be in all Points

4 ftrictly
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ftrictly purfued, and by the Law there ought to be no mean
Time nor Space in an Appeal between the Return of the
Writ and the ffving of the Capias, nor between the Return
of the Cupias and the Iffuing of the Exigent: Wherefore it
appears otherwife here; for there is 7 Days Space between
the Return of the Writ and the Exigent awardced, the one be-
ing 16 UCT. an. 7. and the Capias being 23 OFF. the fame Year,
where the Teffe of the Capias ought to have been the fame
16 (7. that the firft Writ was returned, and where the Capias
is returned QZf. Hil 7. which is 23 Zan. the Exigent thereon
did not iffue’till 24 Zan. the fame Year; {o that therc is a
Day omitted, for the Exigent ought to have the Teffe 23 Fan.
the fame Fault appears in the 4Mocat’ Zom’ which iffued on
the Exigent return’d, for it bears Tefte 21 Funii anno 8. where
the Exigent was return’d 20 Zunii the fame Year, fo that
there appears the Negligence of a Day; for all which Rea-
{ons the Court agreed that. the Appeal was difcontinued, for
there was Lachefs in the Plaintiff in fuing forth every mean
Proce(s by skipping of Days, where every Procefs ought in-
ftantly, and without any mean Time, to iffue the one after
the other, and fo is Mr. Stamford, and all the Precedents in
the King’s Bench. 'Then the Plaiatiff moved, that the Defen-
dant’s Plea was not good, becaufe after the Conviction pleaded
on the Indiétment, he pleads to the Felony and Murder a-
forefaid zo7 cul, which is no- Anfwer to the Plaintiff’s De-
claration, which has fuppofed the Defendant’s Fact to be Ho-
micide only and not Murder; but per Curiam the Plea was Not guilty
refolved to be good for three Reafons. 1. Becaufe ex zece(fi- 2 ¢ Mury
tate Furis the Defendant need not plead at all to the Country, plea in fn
where he has pleaded a good Special Plea before, for this Plea Appeal.
to the Country added to the other Plea is but 7z Favorem
V'ite, and the Defendant may hazard his Life on the firft Plea if
he will. Qnod vide 7 E. 4. 15. (3 14 . 4.7. and here the Plead- Co. Entr. 3.
ing of the Conviction with the Clergy allow’d is a good Bar in ?’ And. 63
this Appeal, as it was adjudged in the like Cafe 33 £L inan Ap- saik. 65, -
peal between Wrot and [/igs 5 and 20 E/. in an Appeal between Comb. 410,
Burgh and Holeroft, quod vide 4 Co. 45, 46. and then the Plead- ™ *
ing over to the Felony is mere Trifling. 2. The Word { Mur-
drum in the Plea isidle, and the Word (Feloriam) is the prin-
cipal Word, which will make his Plea refer to fuch Manner of
Fclony, as the Plaintiff fuppofes in him. 3. The Word (Mur-
drum) here cannot be taken but for Ho_mlcxde,: for if there be
not Malice prepenfe in the Fadt committed by the Defendant,
altho the Indiément or the Appeal fays, that the Defendant
gnrdrazit fuch a Man, if it docs not {ay Malitia precogitata,
it is but Manfliughter, fo that the Word (mardrazit) is indif-
ferent to oxprefs Manflaughter, as well as Murder, if it has
not other Words joined with it.  Qu0d Nora, Zilzerton was of
Counfel with the Defendant.
G g T

y
-
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Briftoe werfus Knipe.

» E BT on aBond of 300/. the Condition was to perform
s 0B all Covenants, Claufes, Payments and Agreements con-
; Bult. 156. 22— tained in a Deed Poll of the famec Date, made by the
Debr. Plaintiff to the Defendant. The Defendant thewed to the Court
Condition to +he Deed Poll iz hec Verba, in which was contained a Grant,
periorm . . . RN
Covenants, and Bargain and Sale of certain Land made by the Plaintiff to
Payments, the Defendant for 100/, paid; and 200/ to be paid afterwards;
ee. in which Deed there was a Provifo, that if the Defendant did
not pay for the Plaintiff to 7. §. 40/. to 7. D. g0l Ge. at
fuch a Day, that then the Grant, Bargain and Sale fhould be
void, ¢5¢c. and on a Plea by the Defendant that he had per-
formed all Covenants, ¢5¢. contained in the Deed, the Plain-
tiff affigned the Breach in Non-payment of go/. at a Day ac-
cording to the Provifo; cn which the Defendant demurred,
aMod. 36, and it was adjudged pro Defend per totam Curiam: For the
37t v 11, Condition of the Bond docs not oblige the Defendant to per-
=705 form other Payments than fuch which the Defendant is bound
by the Deed to perform; for the Bond was made but for the
Strengthening of the Deed, and the Deed does not require any
compulfory Payment to be made, but leaves it to the Will of
the Defendant either to make fuch Payments comprifed in the
Provifo, or in Default thereof to forfeit the Land to the Plain-
tiff; {o that the Intent of the Parties was not to make the Bond
and the Cendition of it repugnant, and contrary to the Deed
Poll of Bargain and Sale, as that the Payment of the 40/ to
7. S. which is made voluntary by the Deed Foll, fhould be
made compulfory on the Bond, but the Word (Payments) in
the Condition of the Bond fhall have Relation only to fuch
Payments comprifed in the Deed Poll, which will be compul-
fory to the Defendant and not otherwife: And becaufe Ne-
gleét of Payment of the gol to 7.8 which is affigned for
Breach, is i its own Nature voluntary, to be paid by the De-
fendant or not, to which the Conditicn of the Bond cannot in
any reafonable Conftrudiion extend; therefore it was adjudged
againft the Plaintiff.  Onod Nota, 2lzerton was of Counfel
with the Plaintiff,
3

Cro.Jac. 281, B
1 Brownl.

Rofle
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Rofle «werfus Pye.

HE Plaintiff alledged the Confideration to be, that in Cro.Jac.28t
Confideration the Plaintiff had enter'd into a Recogni- }Buf 155
fance of fucha Sum with the Defendant, on Condition, that the B
Defendant fhould make his Appearance, ¢ye. at the next Af-
fifes to be held before the Juftices of Gaol-Delivery for the
County of Syff. t5c. the Defendant promifed to appear at the
faid general Gaol-Delivery, ¢5¢. and to fave the Plaintiff harm-
lefs from his Recognifance, ¢c. and thewed that the Defen-
dant did not appear, ¢ . nor had faved the Plaintiff harmlefs,
to his Damage, ¢gc. The Defendant pleaded, that before
the next general Gaol-Delivery after the Recognifance made,
viz. 12 Febr’ fuch a Year, he fued out of the King’s Bench,
¢c. a Certiorari direCted to the Juftices of Affifc in the County
of Suff. by the Name of Juftices of the Gacl-Delivery to remove
the faid Recognifance, and fhewed that at the Affifes held in
fuch a County, viz. Suf. fuch a Day and Year, he deliver'd
the Certiorari to the Lord Coke adtunc one of the Juftices of
Affife; and further thewed, that the Plaintiff had not becn
damnified by the faid Recognifance, ¢5c. upon which the Plain-
tiff demurred in Law: And it was adjudged for the Plaintiff for
two Reafons: 1. Becaufe the Defendant does not thew in his
Bar, in what Place the Affifes for the County of Szff. were held,
and that is iffuable; for if the Plaintiff would reply, that the
Defendant did not deliver the Certiorari to the Lord Coke, it
could not be tried for Want of alledging the Place from whence
the Venue to try it thould come. 2. The Defendant ought to The Condi-
have thewn exprefly, that he did appear at the Aflifes; for other- ;g;’r'?s‘:,%}
wifc the Recognifance is forfeited, and the Removal of the Re- faved by re-
cognifance by a Certiorari docs not difpenfe with the Appear- Roving the
ance of the Party; for altho’ the Writ, by which the Recogni- fancegby
fance is to be removed, is the Command of the King, yet the Certiorari,
Purchafe of fuch Writ is the A& of the Defendant, and he by no
fuch Slight can fave his Recognifance; for if a Man is bound to
appear at Uzas Santis Mich. coram Domino Rege, altho’ at the
Day the Term is adjourn’d by the King’s Writ, yet the Party at
his Peril, in Salvation of his Bond, muft appcar and procure
his Appearance to be recorded, otherwife he forfeits his Bond,
4 E. 4. 21. a. 4 fortiori here, becaufe the Defendant fhall not
take Advantage of his Subterfuge of Juftice: Then 2 cozfe-
quenti [equitzy, that the Recognifance being forfeited, the
Plaintiff has Caufe of A&ion; for altho’ the Recognifance is
never fued, yet the Plaintiff is fubject every Hour to be fued i85 E 4 27.
thercon: And this was the Opinion of the whole Court, 2¢l- 5 Condi.
verton was of Counfel with the Plaintiff, 165.

Lucas
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Lucas werfus Fulwood.

1 Bulkt. 15i HE Plaintiff enter'd his Suit ¢z Placito Debiti, and de-
gz&;;rmon  claréd that the Defendant reddat ei 501 de annuali
in Nature of redditn quas ei debet € injufte detinet, and fhewed in his De-
an Altion of claration the Deed of the Grant of the faid Rent for Years,
M payable at feveral Days out of the Land, with a Claufe of
Diftrefs; and concluded, quod Def. fubftraxit at {everal Days
annualens Redditum preditium; and vpon Nil debet pleaded,
the Plaintiff took his Pewire facias in placito Debiti, and had
a Verdi¢t: But it was adjudged, Qwod quer nil capiat per Bil-
Jam ; for the Plaintiff’s Declaration thews, that he demands an
Annuity, which is contrary to the Entry of his Plaint iz pla-
 cito Debiti; for in Debt a Man can never declare, Quod
Cro-BL 3. Dyef. fubflraxit annualens Redditum, but this Word (fubfraxir)
manifefts to the Court, that the Plaintiff does not demand the
Rent as a Debt, but as an Annuity, fo that he enters his Plaint
in Nature of a Decbt, and declares in Nature of an Annuity,
which is repugnant iz fe; for he ought to have in a Writ of
Annuity a feveral and diftin Judgment otherwife, and in an-
other Sort, than he fhall have in a Writ of Debt; for in the
Annuity he fhall have Judgment of the Arrearages pending the
Writ, but in Debt he fhall not have fuch Judgment, but only
for the Sum demanded. Quod Nota. Per totam Curiam. Vel

verton of Counfel with the Defendant.

Mich. 9 Jac. B.R.
Spenfer €5 Woodward werfiss the Earl of Rutland.

ward in the Common Pleas in an Aétion on the Cafe

for difturbing the Farl to hold a Court in fuch a Ma-

nor, ¢y¢. upon which they brought Error in the King’s Bench,

and before the Errors difcufled J/vodward died: And the Que-

ftion was, whether by the Death of one of the Plaintiffs in

the Writ of Error the Writ be abated? For the Earl prayd

;°Ig‘l’)"§z'o“" Exccution of the firlt Judgment., And it was adjudged, that the

s9a.  Writ of Error is abated, and that the Earl is put to his Scire fac.

Comb. 263, againft the Executor of him that is dead. And that for four Rea-

P i3, fons; 1. There is a Difference between Death before Judgmen&:
I an

Error. T HE Earl of Rutland recover'd againft Spezfer and IWood-
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and after Judgment; as in Trefpafs againft two or three, oue
dies pending the Writ, yet the Writ thall net abate, as 4 H.7.2
2 H.6.15. 44 E. 3. 6 47 E. 3. arc; for the Tlcfx/m in 1ta.1'
is feveral, and their Plea of Noz cul is feveral, for the one
may be acquitted, and the other may be condemne cd; othet-
wife where one of the Defendants dics after Judqment arid a
Writ of Error brought, for now by the Judgment, . that
which wus feveral is made joint; and the Judgment of Re-
ftitution onght to be according to the Lofs, o7z, that both
fhall be reftored to that which they loft, and fuch Judgmeat of
Rcﬁummn cannot be to a dead Perfon. z. The Writ of Errer is
v a Commiffion berween two of the one Part; and the Eari
of thc other Part; and therefore by the Death of one the Power
is determin’d, qﬁod vide 2 R. 2. 1. 3. Altho’ the Writ of Etror
is but to difch arge the Plaintifts) yet if the Judgment bBe at-
firmed, the Charge will fall on the Excentor of him that 1-
dead, and does not furvive to the other; and thereforc the
Exccutot of Weodward muft be made Party, that he rhay plead
in Salvation of the Teltator’s Goods. 4. The Law compels the
Defendants to join in the Writ of Error, for the one «lone can-
nct have Ertor, altho Fortefczze 35 H. 6. 19. is to the contrary;
then the Law, which obliges their Joining in the Suit, cannot
conftrue, but that by the Death of the one there 1s an Altera-
tion, and the Differenze is between the Death of the one after
Error brought, and the Releafe of the one atter Error brought:
qrnod vide Zizm’aocks Cafc 6 Co.25.4. but as 11 R. 2. Brief 638.
1712 Audita quereln by two, the onc dies, yet the Writ fhall not
abate; for 1. This Suit does not touch the firft Judgment, but
is founded on Matter of a later Time. 2. The Fnd of the Suit
is to difcharge their Bodies; and the Body of the one is not the
Body of the other; and thereforc his Death will not abate it.
Qnod Nota. Per totame Curiant, preter Aelverton Juftice.
Tileerton was of Cotnfel with the Plaintiffs againft the Earl,

-~

o Wallop werfus Darby.

ON Nos cul’ pleaded the Jury gave a fpecial Verdi@, ciz.
that Jo. Browne was {eifed in Fee of the Place where, ¢re.
-and held 1t in Socage, and devifed all his Lands /2 4nglia to .
kis Son and his Hens, and if he died without Heir of his Body,
then his Lands iz Crleer, Ge. fhould be to 7. B. his Nephew
in Tail; Item I gicze my Land m ¥.10S.my Nephew in Feey the
D»Vlfor dicd, S. dlcd, and Fo. the Son {urvived, and died vrith-
out Ifluc; cmd the Queftion was betweon the Heir of 7. B. and
the Heir of §. And it was adjudged that the Heir of §. thould
have the Land; for when chc Devi‘or zave all to 7. his Son
Hhh i

Where the
Death of oua
of rhe Pla.s
titfs‘n hrrac
fhuli abaie
the Wit

Az 3, .

Cro. Jac. 184

Cro.Jac z25c,
Trefpafs.

Conflrutticn
of & Deyiis,
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Vide 1 Inft,
112. b,

<r. El. g,
Cr. Jac, 49.
PL Con.
541,

-

Cr. Jac. 288,
Affumpfic.
Repleader
after Ver-
dit,

Salk. 217.

1 Show. 386.
Lutw. 9,

1594

Cr. Jac. 530,
2 Ro. Rep.
90.

Cr. Jac. 239.
Hetk 10,

in Tail, and afterwards by another Claufe in the Will gave
the Land in one Vill to §. that is an Explanation of his In-
tent, that Fo. thould have all preter the Land in the Vill ap-
pointed to §. and in this Cafe by }//liaums Juftice, they are not
Jointenants, but feveral ‘Tenants; but if it had been all given
to 7. and by another Claufe in the fame Will all had been
given to 8. there they are Jointenants by the Intent of the De-
vifor; Quod fuit conceflume. But in this Cafe by the better O-
pinion of the Court, S. took but by Way of Remainder after
the Death of 7. without Ilue; for the Word [ Fzem] I give,
¢5c. depends on the precedent Words; and 8. fhall be in the
fame Condition as F. 8. the Nephew would be; for the Eftates
limited to 7. B. and §. are intirely conjoined to the Limitation
of the Eftate of 7. the Son, oiz. after his Death without 1>
fue. 9pod Nota.

Tampian werfus Newfam and his Wife.

IN Affumpfit by the Plaintiff againft Neewfam and Bridger his
Wite, after an Imparlance taken by both the Defendants,
the Record was ad quem Diew tam praditius the Plaintiff by
his Attorney, quam preditti So. ¢ Bridzetra by their Attor-
ney veninnt, ¢ preditia Bridgetta dicit, quod ipfa wmon af-
fumpfit; and thercupon they were at Iffue, and it was found
for the Plaintiff, but he could not have Judgment, but a Re-
pleader was awarded per totam Curicm: 1. Becaufe the De-
fendants do not make any Defence, for the Record ought to
have been, quod prediiii Fo. & Bridgetta veniunt & defendunt
vim @ Injur’ quando, ¢yc. for by the Courfe of Law, before
the Party pleads in Bar, he ought to defend the Tort {uppofed
by the Plaintiff; and this is not a Mifprifion of the Clerk, but
a Failure in Point of Subftance. 2. It appears that the Plea
pleaded is the Plea of the Wife only, and fhe alone cannot
plead without her Husband, but both of them eught to join
in Plea; and therefore the Record ought to be, Qwod predicti
Fo. ¢ Bridgetta dicunt, quod ipfa Bridgetta o aflumpfit ;
the like Cafe was between Chomley Plaintift againft 4pfley and
his Wife in an Aé&ion for Words fpoke by the Wife, where the
Wife only pleaded Noz cz#/, and the Plaintiff had a Verdi&,
but he could not have Judgment, but a Repleader was a-
warded for the Reafon aforefaid, 2¢/zvrr0m was of Counfel
with the Defendaants.

3

Lilburn
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Lilburn werfus Hern,

N a Writ of Error to remove the Record out of Durham, 1 Bull159-
where Judgraent final was given in a Writ of Right, it ap- ,CE;(;OJ:EJ?
pear’d thﬂat the Demandant in the Writ of Right counted of his Writ of
own DPoffeffion capiend expletias Temp’ Domt’ EP Reg’s and one ™8™
Error affigned was, becaufe the Demandant did not {ay in his
Count, within thirty Years laft paft; for in that the Statute
32 H.8. of Limitations makes the Law, which limitsthat a 3Man
thall not demand higher of his own Pofleffion than for thirty
Years before ; otherwife if he had counted of the Pofleflion of
his Anceftors, for the Time limited for that is fixty Years; and
the fame Law would be, if the Demandant had counted of his
own Pofleflion in the Time of this King generally, it had been
good; for it appears to the Court judicially, that it is within
thirty Years, forafmuch as the King has not reigned fo long:

But Q. Eliz. reigued forty Years and-more, and therefore a Dif-

ference. The fecond Error afligned was, becaufe Judgment final t Show. 2.
was given on the Tenant’s Default on an Imparlance taken to ﬁ;tw 860
a Day certain, where a Petir cape only ought to have been a- x Lev. 105,
warded ; otherwife it is where the Tenant takes a general Im-
parlance and not to a Day prefixed, for therc on his Default
Judgment final fhall be given, guia Tenerns rece(fit in Contenp-

tum Curies for on a general Imparlance the Tenant has taken

upon him to be always ready to defend his Right, fo are the
Precedents in the Book of Entries: But on a fpecial Imparlance

to a Day certain, therc the Tenant is not bound to appear till

the Day; and there may be Reafon why he may excufe his

- Default, and then no Laches in him, and by Confequence no
Reafon that he thould lofe his Land peremptorily, where the
Right docs not appear to the Court, and where the Tenant has
not committed any Contempt. Quod Nota. Per totr' Cur.
Yelverton was of Counfel with the Plaintiff.

Orde ruerjhs Moreton.

Rror on a Recovery iz Ejett firme out of the Court of Cro.Jac. 254
Durkam; and the Error aflign’d was the Infancy of the ¥ Brownl.
Plaintiff in the Eje@&ment, who appear’d by Attorney, where he g, 108,
ought to have appear'd by Guardian; and upon Ifluc joined on 129. ’
the Infancy it was found for the Plaintiff in Error, oiz. the In- %‘r’i‘)r‘%g' E.
fancy was found; upon which the Plaintift pray'd that the Judg- je@men:.
ment might be reverfed. To which it was objected, -that the
Writ of Error brought was not a fufficient Warrant to the
Court to proceed to the Reverfal; 1. Becufe the Writ of
Error is dire&ed to the Bithop of Durkame and others by

Name,
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% Geo. 61350

‘

Name, to remove a Record of an Ejeétment between fuch
and fuch, which was coram the faid Bifhop and feven others
by Name, and the Record which is removed appears to be a
Record of an Ejectment before the Bifhop and eight others,
fo it is not the fame Record fpecified in the Writ; for a Re-
cord before eight, and a Record before nine ¢annot be intended
the fame Record, but feveral; for at ‘Daurhasne all that are na-
med in the Commitfion are jeint, and not joint and feveral;
according to the Cafc 2 Al p. 5. Attaint was brought on a
Verdiét which paft on Oyer and T'erminer, and the Writ {up-
pofed that the Verdiét patied before four Juftices, and the Re-
cord removed provd that it palt but betore two; and it was
held that they had no Power nor Warrant to take the Attaint,
for the Writ is not warranted by the Record; {o in Error; foe
thefe Suits are to defeat the firft Record, and therefore eught
to agree, «iz. the Writ and the Record; but where the Suit
is on another collateral Matter foreign, and does not trench
to the Annihilation of the Record, there fuch Mifprifion thall
not be peremptory; as 31 E. 3. Procedendo 3. Affe of Rent,
on Ald pricr of the King there iflued a Proceder:de, which
madce Mention, that the Affife was arraigned before two Ju-
ftices, where in Faét it was arraigned before three, and yet a-
warded good; for the Aid prier is but collateral to the De-
mand in the Affife.  Quod fuit conceffum per Curiain. 2. This
Writ of Error is direéted to the Bithop of ‘Durkan and fix o-
thers by Name, and the Return of the Writ, «72. Refponfio
of thc Commiflioners is by the Bifhop and five others enly,
without making any Mention of the fixth Commifliorer; fo
the Anfwver is not {o full as is commanded by the Writ, and
therefore ill: For the King by his Writ makes their Power to-
return the Rccord joint, and puts equal Confidence in them
all, and thereforc the Anfwer ought to be by ally unlefs fome
of them are dead after the Writ awarded, and then that ought
to appear by the Anfwer of thofc that arc alive: Quod fuit e-
tian conceflume per totan: Curian, and the Plaintiff put to his
new Writ of Error de Recordo quod coram nobis vefidet ; for it
was agreed on all Sides, that the Record is well removed,
and remains here, notwithftanding the former Mifprifion; as it
hath been often adjudged, where a Writ of Error iflues to re-
move a Record between {uch Parties, which was iz Curia 70-

" ftra coram Fufticiariis noftris, although the Record removed

was iz Curia Domine Eliz. and ¢& coram Fuftic’ (#is, yet be-
ing brought into the King’s Bench, ’tis well removed, and re-
mains there.  Qwod Nora. Fibvertom was of Counfel with
the Defendant,

3 Woolby
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Woolby werfus Pirley.

EBT on aLeafe for Years; the Plaintiff derived his Title Cr. Jec. za:

by Grant of the Reverfion by Way of Bargain and Sale ! 272"
in Pee, mean from the firft Leffor; and declared that by In- Berzain act
denture of fuch a Date fuch a Perfon granted, baizained and £xle, snd
fold for Money the Reverfion to him in Fee, which Indenture gep i wpor
was inrelled fuch a Day accerding to the Form of the Statute, Couriin-
and beczufe he did not thew in what Court it was iorofled, ™4 ¢
and the Statute 27 H. 8. {peaks of fome {pecial Courts, and
there is no Reafon to put the Leflec to fuch infinite Labour
to fearch in all Courts, as well at [Fefminlicr, as in the
Country with the Clerk of the Peace; therefore after Verdi@,
Nil capiat per Rillam was enter'd. Yelverton was of Counfel
with the Defendant.
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Sir George Savill werfus the Lord Candifh.

*HE Countefs of §iversbury rocover'd by Verdid againft 1 Brownl,
Sir George Sezill, and on a Challenge ex parte of the Ciurienes to
Plaintiff to the Sheriff de Cows’ Derd’, the Fenire fa- the shenit.
e85, (¢ lued to the Coroners, who rcturned all the Writs,

and at the Affifes at the Urial a Tales was awarded, the Name

of one of which Teles was Gregory Grigfon, ¢5c. and on the

Pojtew returned by the Clerk of Aflife iz Cond B. the Tales Talas s
was retumned to be by the Sheriff, but in the Entring up of %+
tac Judgment it was made per Coronatores, and the Name of

the Juror on the Tales, which was Gregory, was returned by

the Clovk of Affife accordingly by his true Name, but in the

Roll of the Judgment he was named George G, And on this
Yedgment Sir George Savi!l brought o Writ of Error, which Eiror
gepended ten Years and more, and the firft Plaintiff, which

was the Countefs of Shrewwsbury died, this Matser being un-
determin’d: And the Lord Condif, as Exccutor of the
Counteis, revived all by Svire facias guare Exccutionem

babere oz dobet. And after Dobate {everal Days, the
Judgmient was reverfed for three Reafons: 1. Bucaufe on

“he Panel of the Nomina Frral’, after the twenty-four Ju-

~are named, at the Feot of the Panel two Nanies wure added

it of
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of the Jurors, which really were of the 7w/, but no Mention
Cr.Jac. 207, made that they were Nomina Ferat de novo appofit’ fecundum
de momn i’; Soraam Statuti; and that ought to be; for at the Common Law
poficomit-  the Juftices of Affife could not grant any Zuaks to {upply the
red. Defaults of the firft Jurors, but it is merely by the Statute
35 H. 8. which ordains, that their Names thall be added to
the firft Panel; and it cannot be difcerned to be accordingly,
unlefs {uch Stile and Title be made w fupra, Nomina Furar
de novo appofit’ fecondum formam Statuti, to diltinguifh what
is done by the Common Law, and what by the Aid of the
tatute. Alfo the Names of the Coroners ought to be added
to the Tules in the Foot of the Panel, and in this Cafe their
Names were only 77 dorfo, which was on the Return of the
firft Panel: And altho’ {everal Precedents were fthewn, where
the Nomina Furat’ de nove, ¢rc. was omitted on the Panel,
ct the Court did not regard them, becaufe, as it feem'd, they
palt fub Silentio, without Exception. The fecond Reafon was,
becaufe it appear’d by the Return of the Poflea, that the Tu-
Jes were returned by the Sheriff, which is Error, where the
firlt Procefs iffued to the Coroners; and although in the En-
try of the Judgment in the Common Pleas it is faid to be by
the Coroners, yet that does not aid in this Cafe; for the War-
Certificare  rant of the Roll is the Certificate of the Clerk of Aflife, and
2&?&3”1‘ that is, that the Tales were rcturned by the Sheriff, and the
" Court cannot intend otherwife than is certified: 3. The Name
of the Juror on the Tales, which is Gregery, is made in the
Entry of the Judgment to be George; and it the Roll thould
be amended in this Point according to the Certificate of the
Poftea, then in the other Point before, of the Return of the
T ales by the Sheriff, it is not amendable; and fo every Way it
was Error.  Per totam Curizzz. And the jud ment was at
laft reverft.  2¢lverton was of Counfel with the Plaintiff in

Error.

Ante 13.

Bridges weris Einon.

1 Brownl. HE Plaintiff declarcd, that ke and the Defendant 10 Fody’
ilpf")m_ 15 Anno 7. fubmitted themfelves to the Award of SirRezer
Cr. Jac. 300. Hodenlam, who awarded they fhould be Friends, and that the
Debc on an  Defendant thould pay to the Pluintift 100/, at Midummer fol-
Award. lowing at fuch a Place, and for 1o/, unpaid he brought the Ac-
tion. The Defendant pleaded in Bar a Releafe made by the

Plaintiff to him of all Demands, which was made 10 4pr before
Midfummer, when the Debt was to be paid, and it was of all

Jemands ah Dritio Mundi /7 10 4pr, and fhewed the Releafe
> the Court; upon which the Plt. demurred. And it was ad;udg’d
cainft the Pl tor alth o’ the Sum of Money given by the Award

: not grounded on any precedent Debt or Contiact between
2 the
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the Parties, yet, per Curiase, it lics in Demand immediately,
and ma, be affigned by tie Plaintitt's Will to another, and the
Executors fhall have ity and in the Spiritzal Law it is Credit
immediately, wicreof Adminiftration may be granted before
zhe Day of Payment, if the Plaintiff dies before; although ne
Aciion is given for it before Midfuramer; for recers it s not
recoverable before Midlamumer, but yet it is a Duty imime-
diately by the Award; and as the Award is perfed immedi
atcly when it is pronounced, fo are all Things contained in the
Award, unlefs they are made payable on a Condition prece-
Jent on the Part of one of the Parties; as if the Award had
Leen, that if the Plaintiff gave the Defendant at Midfummer a
J.oad of Hay, that then on the Delivery thercof the Defendant
fhould pay the Plaintiff 1o/, in that Cafe the 16/, cannot be
releafed before the Day; for it refts mercly in Poffibility and
Contingency, whether it will ever be paid; for it grows te be
a Duty on the Delivery of the Hay only, and not before: And
therefore it is like the Cafe § . 4. 42. of the Nowmine pena
waiting on the Rent, which cannot be releafed before the Rent
is arrcars for the Non-payment of the Rent makes the Nowine
preng become a Duty: But the Cafe in Queftion s lize the
Cafe Fit. 117. where a BZan is bound to pay Money at a
Day to come, a Releafe of Adtions before the Day cuts off
the Duty, becaufe by 7 H. 7. 6. it is a Duty immediately; =
Sorriori here, becaufe the Releafe is of all Demands. Usod Nota.
Per tor” Cur's Velvertore was of Counfel with the Plaintift,

Hughes verfus Keme.

HE Plaintifi declares, that he is poflefied of an Houfe in

2 London by Leafe from fuch a Perfon, in which Houfe
there had been three Lights from Time whereof, ¢5e. by which
wholfrme Air had been receiv'd; and that the Defendant is
poflefied ef an Houfe, and of a void Piece of Land or Yard,
which void Picez contizue adiacet (5 conjungir to the Plaintiff’s
Heufe on that Side of the Houfe where the threc Lights are,
swhich Lighte are towards the Defendant’s Yard, and fo have
been of antient Time, and that the Defendant had built a
new Houle fo much on the void Piece of Ground, grod rora-
Jiter obft:razit the Plaintifi's antient Lights, to his Damage,
“te. The Defendant confefles, that he is poflefled of an Houfe
for Years, and fhews by whofe Leafe, and that he is bound by

216

Paph. 134
CreJac. 171

Ante 193
Cr. Jac. 6238
Cro. EL §8ca
5 Co. j0. b.

Recteafe of
all Demands
1Inft. 292.bs

Co. Entr. 205
1 Buiftr. 114
Godb. 183.
Calth. 1.

A&ion on
the Cafe for
fropping
Lights.

Covenant to pull it down and rebuild it, and fhews that that

Part of the Plaintiff’'s Houfe, in which the Lights are, convimre
adjecer to the Soil and Hounfe of the Defendant, and pieads 4
€ wltom in Tozdez which warrants the Rebuilding of any
Houit on the fome Feouvndation, whore the antient Houle ftood

I Ll
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a Co. 5% 2,

in Height at the Pleafure of the Party, and that it is lawful by
the Cuftom, though by the Rebuilding his Neighbour's Lights
arc ftopped, unlefs there be fome Writing to the contrary; and
fo juftifies the Rebuilding of his Houfe on the fame Foun-
dation higher than before, whereby the Plaintiff’'s Lights were
ftopped, as he well might; upon which the Plaintiff demurred.
And it was adjudged that the Cuftom pleaded by the Defen-
dant is a good Cuftem, for it might arife on a lawful Com-
mencement or Reafon in Cities or Burroughs; for if a Tradef-
man has fettled himfelf in a commodious Part of the City,
where he increafes in his Trade, and his Houfe becomes too
fmall for his Company, he may build it higher for his better
Habitation, and it is well allowable, for it tends to the Peop-
ling of Cities, and to the Encouragement of Tradefinen in
fuch Places, and as well allowable as the Cuftom of Londos
27 H. 6. 1o. which allows Covenant to be brought by the Lef-
fee againft the Leflor for not repairing the Houfe demifed, al-
tho the Leafe be not by Indenture or other Writinz; for it
will encourage Tradefmen to take Houfes in Leafe, when they
know they thall be repaired by the Leflors; and by Intend-
ment, by this Cuftom the Rents referved in Zondorn are the
higher by Reafon of fuch Burden and Charge which falls on
the Leflors: But the Cuftom of a City which enables Men to
build on a void Piece of Land, where there was no Houfe be-
fore, and thereby to ftop up his Neighbour’s Lights, was held
void per totam Curiam; for by that Means Men may lofe ail
their Lights, which any Way come into their Heufes, if they
may be environ’d on every Side with new Houfes, and by this
Strategem live #7 tenebris, which the Law will not allow.
And {o it was adjudged 39 Eliz. between Mofely and Bail,
that fuch Cuftom alledg'd in the City of 20r% to fop Lights
by Building on new Foundations, where no Houfe was before,
was adjudged void. But in this Cafe Judgment was given a-
gainft the Defendant by Reafon he did not anfwer the Offence
laid to his Charge, which is the Building on the void Picce
of Ground, and by that Mecans ftopping the Plaintiff’s Lights;
for the Defendant juftifies only by Building on the old Foun-
dation, and thercby ftopping the Plaintiff’s Lights, which is
not the Matter wherewith the Plaintiff charges him, but merely
another Matter; fo the Point of the Plaintiff’s Aé&ion not an-
fwerd.  Qnod Nota. Per totam Curiam. Lelverton was of
Counfcl with the Defendant.
2

Durrant
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Durrant werfus Child.

TF " Refpals for Chafing his Cattle, and fhews what, apud B.
to his Damage, ¢5c. 'The Defendant juftifies the Chafing

in a Clofe call’d M. in §. which is his Freehold, and the Cattle
Damage-feafant: The Plaintiff replies and fhews that one B. is
teifed of a Clofe call'd Catley in D. in Fee, and demifed it to
the Plaintiff for Years, and that the Defendant is feifed of a
Clofe called Fur(y in Fee, which contigue adjacet to the Clofc
call’d Catley, and that the Defendant and all they whofe Eftate
he has in Furfy Clofe, have ufed from Time whereof, ¢¢. to re-
pair the Fence and Hedges inter Catley Clofe ¢ Fur(y Clofe,
which Fur(y Clofe proxime adjungit to the Clofe call’d M. where
the Cattle were chafed; and fhews that the Plaintiff put his
Cattle into Catley Clofe to feed, which for Want of Enclofure
efcaped into Fur(y Clofe, 5 abinde into the Clofe called M. e5c.
'T'he Defendant rejoins, and confefles the Plaintiff to be poffefled
of Catley Clofe, ut (upra; and he himfelf to be feifed of Fur/(y
Clofe, ut {upra; but fays that between Catley Clofe and Fur(y
Clofe there is a fmall Brook, which Brook at the Side of Catley
Clofe hath a Bank coztigue adjaces’ to it, which Bank the Lef-
for of the Plaintiff, and they whofe Eftate, ¢9c. have ufed Time
whereof, (9¢. to repair; and that the Brook at the Side of Fur/fy
Clofe hath another Bank contigue adjaces’, which the Defendant,
¢re. have ufed, (9. to repair ; and becaufe the Plaintift had not
repaired the Bank-on the Side of Carley Clofe, the Cattle efcaped
into Furfy Clofe, and abinde into the Clofe called 24, wherefore
the Defendant chafed them, as he lawfully might, &¢c. upon
which the Plaintiff demurred. And it was adjudged pro Quer’;
for the Defendant has made a good Bar, and the Plaintiff a
good Replication, whercby the Plaintiff has removed the Fault
from himfelf, and laid it upon the Defendant for his Neglect of
Enclofing between Catley ¢ Fur(y; and now the Rejoinder does
not confefs and avoid the Replication, but perplexes the Mat-
ter by adding a Point of Prefcription on the Plaintiff’s Part, that
he ought to repair a Bank between Catley and Furfy on which
Iffue cannot be taken; for then two Prefcriptions will be at If-
fue together, which cannot be any morc than two Affirma-
tives; as 5 H.7.12. and alfo the Matter contained in the Re-
joinder does not anfwer the Matter comprifed in the Replica-
tion but only by Way of Argument; and if it be true, it is
good Matter in Evidence againft the Plaintiff, who is bound to
prove his Replication true; for the Plaintiff fays, that Catley &
Fur(y contig adjac’, id eff, without any mean Space between
them, and the Defendant in his Rejoinder fays, that there is
o Brook between Catley ¢ Fur(ys and if fo, then z0nz contigie
Kkk adjaccut.

1 Brownl,
221,
Trefpals.

T'wo Pre-
fcriptions
fhall nat be
in Iflue,
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Scire facias.
Scire facias
In one Coun-
ty on a
Judgment in
Debr in an-
other,

adjacent. But the Defendant ought to have traverft the Pre-
feription alledged by the Plaintif, and that would make an
End of the whole.  Owod Nota. Per totan Curiam. elzer-
torz of Counfel with the Plaintiff.

Mufgrave werfus Wharton Admun. of L. Mufgrave,

HE Plaintiff Sir Ed. Mu/zraze recoverd on a Bond of
200/, againft Leonard Mulgraoz, and the Adtion of Debe:

was laid iz Cemw’ Cumberland, aitcrwords Fesuard the Defen-
dant died intceftare, and [7hartorz took Adminiitration, and af-
teywards Sir Ed’ the firflt Plaintiff {uced o Scire foc to execo e
the Judgment againft [Vhartor, and laid this Action i7 ¢ ~.»'
Weftmerl, and upon plerzz adminiftracit pleaded, the fury found
160 ). Aflets in the Hands of [/harton: And Zilzcrion wov.d
in Arreft of Judgment that this Scire fac’ cught to heve pur-
fued its Original; forafmuch as he demunds Executicn of tie
firft Judgment on the Action laid in Cumberland; rrnd foral
much as the Scire fac’ was brought in [Vofimerlend s for this
Reafon the A&ion is mifconceived, for it ought 2lfo to be
brought in Cumberland, according to the Book 18 £. 4. 5. and
it was lately adjudg'd in Rolls's Cafe, where H. recover'd a-
gainft him 300/. by A¢tion of Debt brought in 417771 x, and
afterwards he brought Debt on the Record, and luta the - -
tion in Corzwall, and Iflue was joined, and found agonft
Rolls; yet for the Reafon aforefaid the Judrment wis ve-

{ 1

verfed; tor Debt on the Record ought to have been brovghs
in Middlefex where the Record is, and whese the £rft Rece-
very was; which was adjudged Alich. 270 7. But, poi Coi”)
there is a Difference between Debt on the Record and Scire
fac on the Record; for Debt on the Record recites the torme
A&ion and Place where the Recovery was, viz, czm 4. wuper
in Cur’ Dows’ Reg', G, apud Weftus' in Com’ Mild', Ge. So
that there appears within the Record a material Variance in
the Proceedings: But the Scire fuc recites only, guod czim .
recnperafler fuch a Debt, guod quides Fudicium adloe re-
ftat, G¢. So that no Place, where the firft Recovery is, ap-
pears; and the Court cannot take Nouce that the Seire fac”
1s grounded on the Record of the Judgment in Crazderiond, be-
caufe the Scire foc’ is a diftin&t Record of itfelf, not yet an-
nexed to the firft Judgment; and the Truth being, that this
Scire facias was to cxecute the firft Judgment, the Defendant
ought not to have pleaded Plene adminifiravit; for he has
thereby admitted the Scire foc’ good, but he ought to have
pleaded in Abatement of it, by fhewing the firft Aétion to
have been brought in Cumlerland. Wherefore they gave
Judgment for the Plaintiff, and advifed the faid J/7-cit0 to
bring Ervor, and fhowed thoir Opintons clearly, that it would be

4 Error;



Paich. 1o Jac. B.R. | 219

* Error; becaufe now after Jodoment in the Scire fuc', the * Cro Jaz
{ir{t Judgment, and this Tiuccntion on the Seire fuc’, make but f’fog \
onc Record, whereof the Judges in the Exchequer-Chamber
muft take Notice. Qzed Nota. A good Cafe of Experience.

Pafch. 1o Jac. B.R.
Morgan werfus Sock,

O CK brought Debt on a Bond of 14/, made by Artlizr * Brovel
% Morvgan Auno 1. to him, againft Tho. Morgan his Admi- | Bag. 19+,
niftrator ; the Defendant pleaded, that after the Death of Error on
Arthur  and after Adminiftration committed, o/z. 16° Sep- Debr.
temor Anno 6. the Plaintiff fued this Original againtt him, of
which he had not Notice till 24 Febr’ Aruo 6. before, which
Day the Defendant was put to Fxigens for Non-appearance,
which Fxigent was returnable a Dre Pafche in 3 Seps’ after;
and that 17 Febr’ Anno 6. which was before the Notice, his
Letters of Adminiftration were revoked Jegirime by the Arch-
bithop, and granted to 1igch. Morgarn Brother of Arihur, which
Rich. 1s yet Adminiftrator; and faid that he at the Time of
the Letters revoked had feveral of the Goods of the Inteftate
tn his Hands, and fhewed what iz Specie, to the Valuz of 200/,
and that ke after the Adminiftration revoked, and before No-
tice of this Suit, had 1 deliver’d them over to Richard, viz.t Vide Cic.
22 Febr’ Anno 6. and that he at the Time of the Letters re- 265&{; g
voked had fully adminifter'd all the Goods of the Inteftate sp.
prater the Goods deliver'd to Richard, Ge.  'The Plaintiff re- Salk. 313.
plied, that this Adminiftration was revoked by Covin betwcen
the Defendant and Richard.  And upon that Hiue was joined,
and it was found to be by Covin; wherefore the Plaintift had
Judgment to recover the Debt and Damages de bonis ¢ catailis Dy. 21 =
radicti Arthuri tempore Mortis fue in manibus praditti the
Defendant levand exifter’, ¢re. and upon this Judgment a
Writ of Error was brought, and it was afligned for Error, that
the Judgment ocught to be conditional, (viz.) to rccover the
Debt of the Goods of the Inteftate (fz zazta 172 Hlanilus of thc
Defendant exiffunt, (5¢.) and not abfolutely. But the Judgmen: WhereJudz-
wwas affirmed per tof’ Cor's for where the Judgmert muy be qual 750t esunt
ad certain, it thall never be conditional; and becanfe it arpears cor thall be
rc by the Defendant’s Plea, that he has 200/, in his Hands condition.l,
~f the Inteftate’s Gonds, it will he in vain to give Judgment 2075
cagunlt

500
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2 Bulft. 37.
Aflumpfir,

Cr. Jac. 308.

YWords.

againft him (if he has in his Hands) when he him{elf has con-
feffed, that he has morc in his Hands than will fatisfy this
Debt; and in that Cafe if the Sheriff could not levy the Debt
in the Hands of the Defendant, he might on the Defendant’s
own Shewing, without any Danger, return a Devaffavit. Quod
Nota. Per tof Cur'. And Pelvertor thew’d them a Precedent
1 Fac. C. B. to the fame Purpofe. And he was of Counfel for
the Defendant in the Writ of Error.

Coveney werfis Wooden.

HE Plaintiff declared, that in Confideration he would
{uffer the Defendant to occupy fuch an Houfe of his from
fuch a Day till Mich. following, the Defendant promis’d to fave
the Plaintiff harmlefs from all Loffes which he fhould fuftain by
his Habitation there in the faid Houfe, and alfo that for every
Farthing-worth of Damage which the Plaintiff fhould fuftain
by fuch Habitation of the Defendant there, the Defendant would
give the Plaintiff 24. on Requeft. The Plaintiff alledged that
the Defendant occupied and inhabited in the Houfe by his Per-
miffion, and that the faid Houfe during the Time that the De-
fendant inhabited there, and before AMich. after, was burnt by
Fire by the Defendant’s Negligence, and yet the Defendant had
not faved the Plaintiff harmlefs from the Damage which he had
fuftain’d by Reafon of the Defendant’s Dwelling there, nor paid
the Plaintiff 2 d. for every Farthing-worth of Lofs which he had
fuftained, to his Damage 40/. The Defendant pleaded Nosz 4/-
fumpfit, and it was found for the Plaintiff, to his Damage 40/
and yet N/ capiat per Billam was enter'd, becaufe the Plaintiff
did not fthew in his Declaration, how many Farthings Lofs he
[uflained by the Burning of the Houfe, and that is material; for
the Court cannot intend but that the Jury have given Damage,
as well for not faving the Plaintiff harmlefs, as for the Far-
thing-worths of Lofs which the Plaintiff {fuftained; and that
the Jury ought not to do without the Plaintiff thew’d to Fow
many Farthings his Lofs amounted. Qznod Nota. Per tot' Cur'.
Yelverton was of Counfel with the Defendant,

Sir Walter Chetwynd werfus Meefon.

HE Plaintiff fhewed, that by the King’s Letters Patent
Anno 8. he was made Juftice of Peace ¢z Comd Staff’,

and that at fuch Seffions, ¢5c. held before him and other Ju-
ftices by Name, the Defendant was call’d on his Recognifance
to the King, and appear’d, and one Hickman adtunc complain’d
to the Juftices of the Defendant’s ill Behaviour, and on his Oath
voluntarily, without any Subornation or Procurement of the
Plt. fwore that the Def. againft his Will had taken his Wife,
and pray’d Remedy againft the Def. which Thing the Def.
4 not
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not excufing, he was by the juflices adrane bound o (> heye
gercinls, and to appear at the next Sellions, yet the Defendant
seachizzan to flwder the Plaintiff in his Office, as Juttice of
Peace, and to make the Plaintiff incur the Penalty of the Sta-
rute § E/z. for Subornation of Perjury fpoke of the Plaintiff,
being Iultice of Peace, thefe Words 2 4pr’ 9. By yorr Means
£ had ITroug at the Seflions, and there you did caufe Hickman
to jwoar thar whick was untrue azain(t me, to his Damage 100/,
And upen Non cul’ pleaded, it was found for the Plaintiff, and
30/l. Dumage affefled by the Jury: And per Cur’ the Plaintiff
had Judement; for the Words tend to a dire@ Scandal of the
Plaintift in his Office, as Juftice of Peace; for to caufe Hickmar,
and to procure Hickiian, to {wear fulfly, is all one, and a great
Imputation to the Plaintiff, and punifhable, if it be true, Qurod
Nota. Yeloerton was of Counfel with the Plaintiff,

Rice werfm Harrifon.

HE Plaintiff declard on a Leafe from Fo. Bull, ¢yc.

'I'he Drefendant pleaded that the Land is Copyhold, Par-
cel of fuch a Manor, whercof the King is feifed, and was feifed,
and that the King by his Steward at fuch a Court granted the
Land in Gueftion to him in Fee, to hold at Will according to
the Cultemn, by Virtue whercof ie was admitted, and enter'd,
and was feifod till the Leflor entei’d upon him, and oufted him
and demifed to the Plaintiff, upon whom he re-cnter'd and e-
je¢ted him, ¢ye. The Plaintiff replied, that before the King
had any Thing in the Manor, Q. Eliz. was feifed thereof in
Fec 7z Fure Corone, and, before the Ejeétment fuppofed by
the Dctendant, by her Steward at fuch a Court granted the
Land in Queftion by Copy to the Leflor in Fee, to hold at
Will according to the Cuftom, who was adinitted and enter’d,
and fhewed the Difcent of the Manor to the King, and that
the Leflor enter'd and demifed to the Plaintiff, who enter'd
and was poflefl’d, till ejected by the Defendant: Upon which
the Deorendant demurred, becaufe he fuppofed that the Plain-
tiff ought to iraverfe the Grant by Copy alicdz'd by the De-
fendunt in the Dar: But, per Criran, the Replication is good,
for the Plaintiff has confeffed and avoided the Defendant’s T'i-
tle by a former Copy granted by Q. E/is. under whom the
King that now is cizims, and then the Plaintitt ought not to
traverfe the Grant to the Doiendans, for fuch " raverfe would
make the Plea vitiows; o wide ™ [l Mar’s Gaiv, 6 Rep. &
14 J1.8. Perkiz’s Cate, & 2 L6 Dro G B Lits t contols
and azord ; tor asno Man can have a Leafe for Years without
Affignment, no mosc can a Man have a Copy without a Grant
made in Courte  Cood Neton Povqoram Crrian, Veloerton
wae of Countel with e Phinni,

iLl! Slocomb

1 Brownl,
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Slocomb werfus Hawkins.

N Ejc&ment on a Special Verdict, the Cafc was; 2Mrs, Lut-
terel 'Tenant in Fee of the Manor of 9. levied 2 Fine to
the Ufe of herfelf for Life, and after to the Ufe of 7. the el-
der Son in Tail, ¢c. with Power for herfelf ar amy Time to
make Leafes for twenty-one Years, or for three Lifes, rendiing
the anticnt Rent, (5¢. and demifed two Parts to B. for twenty-
one Years, and beforc that Leafe expir'd the made ancthos
Leafe to P. for twenty-one Years, to commence after the for-
mer determin’d; and as to the third Part of the Iand, fhe
made a Leafe of that for twenty-one Years after the Death of
one Carne (who in Fadt never had any Eftate in the Land)
and died, the firft Leafe expir'd, and F. the Son enter'd, and
demifed to the Plaintiff, and the Defendant claimed under 3.
the Leffce. And it was adjudg’d pro Quer’; for on {uch Power
fhe could not make a Leafe to commence at a Day to come,
but the Leafe ought to be in Pofleffion, and not in Intereft to
commence ¢z futuro, nor in Reverfion after another Eftate
ended; but the Law will adjudge on the general Power to
make Leafes, without faying more, that they cught to be
Leafes in Pofleffion; for if fhe might by fuch Power make
Leafe upon Leafe, fhe might by making infinite Leafes detain
them in Remainder from the Pofleflion for ever, which is ccn-
trary to the Intent of the Parties, and contrary to Reafon. Ac-
cordingly adjudged Trin. 30 Eliz. The Earl of Suffex’s Cafe
6 Co.33. a. And Williams Juftice faid, when he was Serjeant,
it was adjudged accordingly in the Earl of Effex’s Cafein C. B.
on a Power referv'd by Walter Earl of Effex. Quod Nota. Per
totame Curiam thrice adjudged. Zelverton was of Counfel
with the Plaintiff.

Trin. 10 Jac. B.R.

Brafier werfus Beale.

that a Copyholder in Fec of the Manor of Black-
thorn i Cowi Oxor’, by Licence from the Lord
demifed the Land for fixty Years to M. if he fhould fo long
live, yiclding Rent on Condition of Re-entry: The Copy-
holder furrender’d to the Leflor of the Plaintift in Fee,
who demanded the Rent on the Land, which was not

4 paid

O N a Special Verdit in Eje&tment, the Cafe was;
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paid ; wherefore he enter'd and demifed to the Plaintif, And 52 H.8. <
without any Argument by the Court, it feems the Entry of 3y, | show
the Leflor is not congeable; for Copyhold Land is not within 284

the Statute of Conditions, neither is the Leffor fuch an Af 4 Mod 82‘
fignece as the Statute means; for at the Common Law a Co- §:f§v }é;.'
pyhold Eftate is but an Eftate at Will, and Cuftom has only Comb. 185.
axcd his Eftate to endure; which Cuftom does not trench to

fuch collateral Things, as Eatries for Conditions; for fuch

Afiignce of a Copyhold being in but by Cuftom only, is not

privy to the Lealc made by the hrft Copyholder, nor in by

hitm, but may plead his Eftate immediately under the Lord.

Quod Nota. Per totam Curiam, on the fuft Opening of the

Matter.,  2elverton was of Counfel with the Defendant.

Sutcliffe werfus Conftable.

Hrift. Conflable Anno 32 Eliz. {cifed in Fee of the Ma- 1 Browal
nor of Eaft Hatfield in Cons Tork, enteofted H. Reming- **2
. . 1 Bulft. 214,
toz by Indenture, rendring for certain Clofes, Parcel of the Trefpafi.
Manor, 6o/. at two Fealfts, with Claufe of Diftrefs, if arrear by
14 Days; Chr. Anno 43. by Indenture bargained and fold the
60/. to the Plaintiff for all his Eftate ; which was enrolled, by
Virtue whercof fhe was {eifed of the Rent for the Life of Chr.
and {o feifed loft the Part of the Indenture fealed by Reming-
ton, which the fame Day, viz. 24 Noow. dnno a4 came to the
Hands of the Defendant by Trover, who 7i @& armis teared
the Seal of the faid Indenture, contra Pacem, ¢re. to her Da-
mage 400/, The Defendant pleaded that Chr. noz conceflit an agion
the Manor of E. to Remington, rendring the Rent, ¢&c. modo does not lie
¢5 forma; and thereupon the Plaintiff demurred. And altho’ g’;u‘nh;r -
it was objected, that the Bar was good, becaufe it is a dire@ of an Tnden-
Traverfe to the Plaintiff’s Title, and deftroys the Ground of rure without
the Plaintifi’s Action; for if no Rent was granted, then the Erﬁz‘:al
Indenture whereof the Plaintiff complains does not belong to
the Plaintiff; for it pafles to the Plaintiff but as incident to the
{ccond Grant for Neceffity to make Title, as the Lord Buck-
burff's Cafe is, 1 Co. Kep. & 7 E. 4. 30. in Affife of Rent, the 1 co.1. b,
Demandant made Title by Deed of a Reant-charge, the Te-
nant may fay he did not grant by the Deed; becaufe the Iffue
is taken on a Specialty, and not on a Generalty, Pjoor. But in
an Affife of Office it 1s no Plea, that there is no fuch Office,
for that amounts to no more than that he did not dificife
him. Fairfax. The fame Law 45 F. 3. 1. In Trefpafs of
Charters taken, it is no Plea, that he never had fuch Charters,
but he ought to plead Noxz ¢l So in Trefpafs of Goods, it is
no Plea that the Property was to a Stranger, and not to the
Plaintiff, becaufe he does not thereby deny that the Plaintiff
wits in Doileffien, which is fufficient for that A&ion 20 H. 6.
28,
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Cr. Jac, 308,
1 Brownl.
149.

2 Buift. 35.
Bieltment,

28. which Books prove, (per Curianm) that the Plea in Bar is
not good; for the Defendant deftroys the Plaintiff s Action but
by Argument, and the Rent is not demanded by this Aéion,
but Damages for Tearing the Indenture: So that the Title to the
Rent is not in Queftion. Then Yeloerton took Exceptions to the
Declaration; 1. That the Aéion is brought for Tearing the
Counterpart, by which the Rent was not created, and the In-
denture 15 not granted exprefly to the Plaintiff, but the Reat of
60l. only Largained and fold, then this Counterport which
belong'd to Remingtor did not pais to the Plaintiff as inci-
dent, for it is not the original Deed by which the Rent was
at firlt veforved.  Ouod fuit conceffum by all but the Chief Fu-
flice ; for ke faid, that this Counterpart waits upon the In-
tereft, and is a good Evidence for it. 2. It is not averr'd by
the Plaintifl, that Chriffopher, for whofe Life the Rent was
referved, was alive at the Time of the Tearing of the Deed;
and if Chriffopher was dead the Decd belong'd to the Defen-
dant de Fure, as Chriftopler’s Heir, for fo much appears by
the Plaintifi’s own Shewing, quod fuit conceffum per Curicin.
3. The Plaintiff does not fhew any Pofleflion in Fa& of the
Dced but by Way of Argument, o/z. that fhe cafuzlly loft
it, which is not fuflicicnt; for nonc fhall have Trefpafs but
he who is in adual Pofleffion, gwod fuit conceffun: per Co-
riam. 4. The Counterpart whereof the Plaintiff complains
contain'd as well a Warranty as the Rent referved: And there-
fore without a fpecial Gift thereof made by Chriffopher to the
Plaintiff, this Deed does not pafs by Law to the Plaintiff, as
it is adjudg’'d in the Lord Buckhurft’s Cafe. 5. 1f Chriffopher
the Father be dead the Indenture has loft its Force as to the
Rent; for by his Death the Rent is determin’d, and therefore
the Plaintift ought to have averr’d the Life of Chriffopher;
for of 2 Deed determin’d no A&ion lies. For which Reafons
the Plaintiff difcontinued her Suit.  2e/certon was of Counfel
with the Defendant.

Mich. 1o0Jac. B.R.
Odingfall werfus Jackion, €.

JeGtment; the Declaration was, that the Defendants
intraverunt, ¢ ejecit, expulit & amovit the Plain-
tiff (in the fingular Number) and after Verdict for
the Plaintiff, on Noz cul pleaded, the Defendants fhew-

ed the Matter aforefaid in -Arreft of Judgment; for the
4 ) Decla-
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Declaration is incertain in the Point of the Adion, vy nefor-
tur which of the Defendants cjected the Plaintit;, for the E-
je¢tment by his own Shewing appears to be but againlt one; and
on this Declaration alfo the Jury canuot find all the Detendants
guilty; becaufe by the Plaintiff’'s Suppolil, one only cjuted
him. But, per Cur, the Plaintiff fhall have Judgment, and
the Declaration thall be mended in this Point, foi it is but
the Default of the Clerk; and fo it was.  Cwod Notaw 2ei-
werton was of Counfel with the Defendant,

Newhall werfus Barnard.

HE Plaintiff declared for the Stopping of three Lights by
a Building in the Yard of the Defendant, ¢5¢. to his
Damage, ¢9c. The Defendant by Way of Bar juftified the to-
tal Stopping of two Lights by Reafon of a Cuftom in Londoss
from 'T'ime whereof, ¢g¢. and the Stopping of the third Light
in Part, and that alfo by the Cuftom of Lonudss; and con-
cluded, abfgue hoc, that he eff cul’ aliter wel alio modo; and
therevpon the Plaintiff demurred, and it was adjudged for the
Plaintiff; 1. Becaufe the Jufltification in Part of one of the three
Lights is incertain, for the Court cannot know in what Part
of the Light, (v/z.) Ealtward, Wefltward, ¢5c. without the
Defendant’s own Shewing. 2. Becaufe the Plaintiff’s Decla-
ration is not dnfwer’d as to this third Light ; for the Plaintift
has fuppoled rotmn Lumen ¢& Aer to be ftopped in three fe-
veral Lights, and the Defendant does not an{wer the Stopping
of the third Light but in Part, and fo for the others he con-
fefles himfelf guilty, and his Traverfe is idle, for if he does
not jultify the whole, ke is gailty in the whole, as this Cafe
is: And therefore he ought to have pleaded Noz cul to Part,
and fthewn what Part, and made it certain by Bounds, and to
have juftified for the Refiduc. Wherefore the Plaintiff reco-
vered by the Opinion of the whole Court, 2vkerton was of
Counfel with the Plaintiff,

Loggins verfus Titherton.

EBT; the Bond on which the Plaintiff declared was,

that the Defendant acknowledg’d himfelf to owe to the
Plaintiff, and to be bound iz trigintate libris, ¢oc. but it ap-
pear'd on Oyer demanded of the Bond; for the Plaintiff de-
clared for 30/ wiz. triginta Jibris: And, per Curiam, Nil ca-
piat per billam; forafmuch as there is no fuch Word as rrigizn-
tatz, and per confequens the Party bound in no Sum, and if a
Man is bound in a Bond /22 (Libris) without faying low many,
it is a voud Bond,  Por totam Curiaie  Dwod Noro.

Mmm Doughty

Amendmernt

1 Bulft. 1€
A&ion on
the Cafe.

1 Sand. 2.,
2 Sand. 127,
Lurw. 1492,
1 Levy. 16.

Cr. Jac. 529.
con.

M. 2 Rot.
5286.

No Latin
Words a-
bound.

Vide fupra
195, 194
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Doughty werfus Fawn.

HE Plaintift declar'd on a Bond of 120/. 2 Nov. 43 El.

the Condition was, that whereas Ed. 4fb by his Will in
Writing of fuch Date, had difpofed of the Guardianthip of the
Decfendant, whereof the 'Teftator was poflefled, <7z, that Ten-
der of a Marriage fhould be made by fuch Perfons whereof the
Plaintiff was one, which was done accordingly ; if therefore the
Defendant, Gc. do fave and keep harmlefs the Plaintiff, ¢5¢.
from all Charges and Troubles, ¢r¢. which may happen to
the Plaintiff, ¢5c. for or by Reafon of the laft Will of the faid
Fd. Afb, or any Thing mentioned in it, touching or concerning
one Margaret Fawn, or any Legacy or Bequeft to ier gicen or
bequeathed, or thereby, or otherwife from Ed. Afh to'Fer Dae,
then the Bond fhall be void. The Defendant pleaded Noz
damnificar’, ¢e. 'The Plaintiff replied, that after the Bond
made, one Martha Smith in the Behalf of Fo. and Ed. 4/:, Sons
of Ed. Afh named in the Condition, exhibited a Bill againft
the Plaintiff, ¢7¢. as Adminiftrators of Ed. 4/ in Chan-
cery, * for Payment of the Portions of the faid Sons; where-
upon the Plaintiff, &c. by Way of Anfwer pleaded fully
adminifter’d, and in Proof thereof fhewed feveral Payments
by them made, and among other Payments that the Plain-
tiff, ¢¢. had paid to. Margaret Faown named in the Con-
dition 6o/, pro ILegatione by the Will of Ed. 4fh to her
Duc, the Payment of which 60 /. was difallowed by the Judg-
ment of the Court, and by the Order of the Cowrt 65/ in
Default of Allowance of the firft 60/, the Plaintiff, G¢. paid
to Ed. Afb the Son, which 6c/. G the Defendant had not
repaid tho’ requefted, and fo faid gzod daiinificat’ «xiF, Zc.upon
which the Defendant demurred. And the Opinion of tiie whole
Court, after great Debate, was againft the Plaintiff; for the
Plaintiff in his Replication has alledged two Things to inforce
his Damnifcation. 1. That the Plaintiff) ¢7c. in his Anfiver in
Chancery allegavit the Puyment of €ol. to Margarer Pz for
a Legacy duc to her by the Will. 2. That this Allegation was
rejected by the Judgment of the Court of Chancery: And nei-
ther of thefe Matters is certainly alledged, but by Way of Ar-
gument and Implication, and not exprefly; for he ought to have
fhewn that a Legacy of 60l 7z faflo was given to Marg. Fuz:
by the Will of Ed. 4fb; for altho’ in the Condition the Will of
Ed. A is recited in the Date, 1 againt which Recital the

Defendant cannot {ay, that he made no Will, vet this {pecial
)7 b I

Legacy to Margaret Fascw is not recited in the Cendition, but
in Generalty, againft which the Defendant might have ta-
ken a Traverfe, gnod Ed. Afh zoz lgovit, Oc. to her the

7 6ol
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6c/. and upon that 2 good Ifw might be taken; 2. The Plain-
tiff fays, that this Payment of 60l was rejecied by ]udoment
of the (,hance‘v and it does not appear in the whole R pli-
cation, * where the Chaacery at that Time was, vz, at [’L &
”Wﬂe;, or in another Place, and that likewife is iffuable and
triable by Jurv, whether there was fuch Order of Chancery
or not; for théir Orders are but in Paper, and are not of Re-
cord to be tried by the Record, but by Jury, as :.8 H.e6.1s.
And thercfore the Plaintift fccing the Opinion of the Court
againft Iim, pray'd that he might difcontinuc the Suit. (%wd
Fuit co;ch[hzilz per Flewing Chltr Jufttice, and the othcr Ju-
ftices would not crofs him in it. Zelverton was of Counlel
with the Deferdant.

Term. Hill. 10 Jac. B.R.

Glrhng fverﬁzs Baker.

taffert. The Defendant brought a Writ of Error in

B. R, and he who recover'd pray'd; that he might (ac-
cording to the Statute 3 Fac.) put in Sureties by Recogni-
fance to pay the Condemnation, if the Judgment fhould be
afhrmed.  And, per Curiam, this Cafe is out of the Statute ;
becaufe the Debt recover'd did not accrue by any Contraé or
other Duty certain at firft, but merely on an Account be-
tween the Parties, which Account kas reduced feveral incer-
tain Sums to a Certainty; fo thu., becaufe the original Caufe
of the Aéion is founded on the Account, which is wholly in-
certain, for that Reafon it is out of the S*atutc The fame Law
in Deb: on an Awuard, when the Arbitrators have reduced fe-
veral Controverfics to be recompenfed by one Sum, it is a
Debt, but not fuch Debt as is intended by the Statute. Quod
Noza.

' @ Man recoverd in C. . in Debt on an Tufimnl conpis-

Gill werfus Glafle.

N Decbt, the Plaintiff declard on a Leafe for Years
made to the Defendant of Land in E. rendring fuch ;
Rent, and for fo much arrcar at fuch Feaft, he brought the
Acticr. The Defendant (the Leaie rot bcmfT by Tﬂdlntum)

picadud; that the aintit Teorore Dinl 7 bl Tubrir i

* Theloal.

199. b,
Luactw. 305

» Bultt. 53.
What thall
be a Debt
within 3 Jac,
c. S. to find
Surety on
Error.

Vide 1 Shows
14.

Comb. 1073,

Cr. ‘ *C. 31

Bulft. a1,
Error on
Dcbr.
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tenementis preditiiss unde Dimiffionem pradiflam forere po-
tuit. 'The Plaintiff replicd and faid, Qnod Tempore Dimi ffio-
7is_habuit bonume & (ufficientem flatunm in Tenementis pra=
Aiftis, unde he might make the Demife, ¢G¢.  And upon that
they were at Iffue, and it was found for the Plaintiff;, who
had his Judgment aecordingly: The Defendant brought Er-
ror, and affigned a Fault in the Replication; for the Plaintiff
ought to have fhewn fpecially what Eftate he had, fo that it
might appear to the Court, that he had fufficient in the Land,
whereof to make the Leafe. Quod fuit conceflum per Cui.
But yet the Judgment was affirmed; for this Defeét is aided
by the Verdi& by the Statute of Jeofails; for although the I
{ue is not {o formally joined as it ought, yet it is an Iffuz
tried, which may make an End of the Matter; for it is found
that the Plaintiff had an Eftate in the Land, of which he
might make the Demife.  Qpod Noza.

Deuce werfus Deuce.

E]e&ment de 8 Acris terra, 4 Pratiy 4 Pafture in B. ¢ C.
iz Cons’ Kantiax; upon Noz cul pleaded, the Jury found
the Defendant guilty i tertia Parte 4 Acr’ terre, and aflefled
Damages, 5 quoad refid non cul. And it was moved in Ar-
reft of Judgment, that the Verdi&t is incertain, becaufe Noz
conflat in which of the Vills the third Part lies. But zoz allo-
catur per Curiam, for it fhall be intended, that every Acre
of Land named in the Declaration lies in both Vills; for {o
much is prefumed by the Declaration, and by the Penire fa-
cias from both Vills.  Quod Nota. Per totam Curiam. And
Judgment accordingly. 2elverzon was of Counfel with the
Plaintiff.

3
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fc;zda it 36l be promifed torepay pre-
dict’ 30l on Requeft: An Ufe implied
otherwrfe of a Bog fealed. g0, 128
Promife by the Heir to pay bis Father’s
Delt on fimple Contrall. 55,56, 184
Confideration of being permatied to cnter,
and take Goods attacht by the Plaintiff,
and other Goods noty, be will pay the
Delt. 56
Fuilure in Part of the Confideration, the
other Part may maintain tie Altion.
56, 57
O an infimul computaffet. 70
A. Promife to deliver a Thing to B. to be
chofe by B. i1z Aflumpfit B. maft fhew
bis Eletion: If A. difpofesof Part, or
hinders the Eleition, the Prcmzzfe 5
abfolute and broke. n6
A promzjes to lend 6). Prit at one Time,
aund Pait at another, is 120 Pevforimance,
though ascepted. 87
Perforinaice fhall be in Subftance, and
sot iz Letter. ib.
If A. ~ill pafs Lands 2 D. 7o B. B.
will pay Acvool bow be fuall declare.
110, 1 x I
A Seller of Sheep warrants a3 pica
th ey are ﬁ)/l//d and worth // ek 3 L/’c’
Pleadng of it. 114
[l ere Reqneﬁ is Parcel of 122 ] ,(7;2/(,
it anay be alicdred by licet,
fato

I8 :._,{‘,/; as

121

1

|
l

I heve the ﬂ“/ﬂ/zdm't gt to bave Nem
lice O/L 1he Li: g doiey Oi whico feis
10 1w, girsil, }are 121, 122, 163

Coirfideration that one who bas no Title to
bold will guit Poffeffici. 124, 125

Agreement between P. and D. that D.
ﬁml/ have all the Iroun made, &c. and
that P. promifed be flowld Dave ally
&ec. bow to plead. 133, 134

Promife againft Promife, a good Confide-
ration. 133, 134

On a mutual Promife, if P. diesy and bis
Executor not chargeable, yet the Pro-
mife of D. continues. 134

A Promife to pay fecandum Ratam 4o s.
per Ton, be (hall pay for Ponnds. 134

What Releale difcharges a future Pro-
wmife or Covenant. 156

Where Notice fhall be clledsd, and
where not. . 16%

O an Infimul computaffet the De-
fendant pleaded Security given by Bord
before i The Traverfe. 17

Where the Plaintiff ought to fbew the pre-
cife Confideration. 175, 176

Baron of ai Executrix deceafed promifsd
to pay a Legacy, which be was poffeffed
of 112 Confideration to forbear. 184

Confideration be will forbear to fuc, et
faying whom. ib.

A’ grants 1000 Frees to B. who fells
8oo. A. in Confideration be will for-
bear to fell the veft till after three
Tearsy promifes, &c. the Pleading of
zt.

195
Confideration againft Law, il 197

Piromife to (ave harmlefs cgainft a Re-
cognifance to appear. 207
Againft Baron and Feme, the Pleading
is quod the feine dicit qued ipfa non
aflumpfit. 210
Proinife to [ave barmlefs, ai:d to pry 2d.
for every Farthiig-wortlh of Danage,
bow the Damace [hail be fhewn. 220
Affurance. A. is bound to mcke an -
Jurance, Low a Regueft fball be made,
aiid low A is bound therely 2 It docs
not extend to a Bond or Reccgnijzice
to ci2j0yy o to collrteral Socunity. 438
Aviainder.  Ilevethe King ivim iy o=
taiizder of 1he Tevant in L ly Lo e

NS



A TABLE of the Principal Matters.

#ot avoid Leafesy altho’ in of the [ame
Efiate, &c. Page 149, 150
Atcaint 22 Common Law for a falfe De-
pofition. 22
Attachment of Goods iz London. 56
Forfeiture of Goods or Attachment. » 194
Audita Querela for omitting Lands out
of an Extent on o Recognifance. 12
or Tender of Money on a Recogni-
[ance. 38
—— to be relieved againft a Recogni-
fance by Bailad ftandum Juri, &c. 59
by an Infant to cancel a Recogni-
fance by bim. 88
O Audita querela. 88
Where an Adminiftrator bas a Verdilt in
Trovery and bis Letters revoked. 12§
——— On a Fudgment againfi Bail under
Age. 1535
Averment fhall not be againft a Record.

34

Authority. A Sheriff makes a Warrant
to arrefty &ec. to four & cuilibet; 7t
fhall not be taken as another Authori-
29, Dut two may execute 7. 25, 26
A Letter of Attorney to three conjunctim
& divifim. ‘ 26

ATL enter into a Reccgnifance that
B. fball appear on eight Days Warn-
ing, necnon to pay the Condesnation,
in a Suit againft the Bail for the Con-
demnation, bow the Wavning fhall be
Shewsn, 53

Only common Bail in Altions on penal

Statutes. 53

So for Lxecutors or Adminiftrators.  ib.
Bail emer into a Recognifance that the
Plaintiff fhall profecutey and ad ftan-
dum Juri; 7t imports Paymeut of the
Cerdcmnation. 50
Procedendo is not deliver’d till after the
Returs of the Habeas Corpus, the ta-
k1a7 of Bail by the Chief Fuflice at ths
Reirn of the Habeas Corpus, dif-
therges the Bail inthe firft Adion, al-
ihough it is mot filed s otherwife if the
Procedendo was deliver'd before. 120,
121

Fudoment againft an Infert Bad by Re-
v iizance 5. bow 18 fhall le avorded.
155

-
J

Bar.

Bailment zo the Ule of A. be fhall have
Debt for it. Page 24
A. dudebted to C. bails or delivers Goods
to B. to [orisfy C. C. bas an Intereft
and Property. 164
Bargain and Sale, 4 Feoffiment before
Tnnrolment binders iz. 124
In Pleading a Bargain and Sale it fbali
be fhewn in what Court. 213
Where a Recovery and Execuytion
againft one fhall bar an Adion againft

another., 67
Barretor.  Confpiracy to indilt bim as a
Barretor. 46

Baron and Feme. Feme beat to Death,
Baron fhall not have an Afion. 8¢
Letter of Artorney by Baron and Feme to
deliver a Leafe made by them, woid as
 to the Feme. I
Gift to Baron and Feme before Marriagey
and their Heirsy, bow they take: If
Jhe fhall bave by Surviver, 101
How the Attion and Verdilt fhall be a-
gainft Baron and Fewme on a Battery by
the Feme. 106
Trover againft Baron and Feme, bow to
declare. 165
The Feme bas no Intereft in Goods. 166
How RBaron and Feme ought to join in
Plea. 210
Battery. Trefpafls of ity and Declaration
accordingly; the Defendant fhews Tie
tle to the Place where, €5c. where to
reply de Injuria fua propria abfque
tali Caufa, w7 le good. 157
How the Altion and Verdi@ fhall be a-
gainft Baron and Fewe for a Battery
by the Feme. 106
Bill of Debr iy the Servaut, where it
fhail charge the Mafler. 1375 147
Bona & Catalla. Zhar flall pafs Ly
that Naize. 68
Brivery i Cospmifliorners and Arbitra~
rois purifbed, &ic. 62

Apias does wot lie on a Recognifance.
C -
The Ufe of Tiferior Couits to bave a Ca-

pias, as fecond Procels i o28iciis 0%
the Cafe. 158
To conimence with a Capias soirhout Sumn-
pious or Strackiicil, if good. ih,
Canias
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For Ceajpiracy to i2di7 as a Baire- e {fiit. 9o
tor. 46, 161 | How 'L empus femeftre (ball be comprted.
T he IndiFment i the Declaration 100

varied from the Indiftment certified. 46
Such Afwn lies although the In-
dictment was erroneons. ib.
On an Agreement to pay a Debt,
wheve a Requeft (ball be fhewn. 66
——For iudilting one ofcz Rape, a good
iflification. 10§
————For ndilting of a Roblery before
~ Juftices of Peace. 116, 117
Againft an Heir for an E;"wd/o/, by
the Father continued by the Heir. 143
By Tenants in Common for Diverting a
Water-conrfe. 161
Certiorari. On an IndiTment of Forci-
ble Eutry, Reftitution awarded, wot
executed, a Certiorari deljver’d to one
of the Fuftices of Peace, wiho dil not
opei 1t till Reftitution made, a 2iifde-
MEANOr. 32
No Proceedings after a Certiorari. il
Certiorati for an Original. 108
Challenge to the Sheriff before Iffue and
Ven. fac’ to the Coroners, the Sheriff
per Mandat® Juftic’ caunot veturn the
Tales. 15

A Juror /"’Jau not be ckalleng’d for the
King who was fwein ot ¢ JJ.?;, Lefore.
23

ade P/vrz‘v fﬂ a Fill
Lo [aid

Chancery. Crv
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Gle } ices of the Cowinoir Law do er
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Suit in the Spivitual Couvt for a Tax for
the Repasrs of a Church. 173
Church-wardens fue for @ Tax made by
thew for the Repairs of the Church,
bow the Parifly is concerned. ib.
They may alt for the Advantage, wot
Difadvantage of the Church. ib.
Cinque Ports. Touching their Libertics.
12
Appeal of ilurder iin the Cingue Ports. ib.
Civil Law. IHow the Fudges of the Coiiz+
1052 Law take Conufance of it. 17
Collation to a Donative exeinpt. 60
If the Patior: refufes to collate, what Re-
redy. 61
Commiflioners to examine IVitueffes pi=
wifbed for Corruption. 62
Commoner cannot exter to chafe and kil
Conies. 104
His Remedy on a Surcharge of the Coin-
mon by the Lord or a S anger. 104,
105, 129
The Lord Zzy Cuftorn anay Le {tinted of
Coininci in bis owi Sul. 129
If be exceeds be may be difiiaized by Lis
Tenantsy and [o of a Stranger. ib
Sowing a [mall Part of the Field dyes
not ouft the Connicrier iz the Rejidre
185
Tie Qrautor of Comnton caunet erel a
4 ,~/}Lz¢f< oie iy i clafe the Grai
ice’s Cattle.
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and Continnaace, &c. by i on bis
Comos. Page 143
Where Common is claim-d., the Land iu
qhichy and to whichs &c. jlail le
Shewn 172 Cericii. 1477
Common of Eflovers in another’s Suiiy of
the Owner cuts the whole, what Re-
medy. 138
The Lord confirss to the Copylolier b's
Meffiage and Land cum pertine’y b2
lofes his Conmon in the I/I/Ev// 125G
The Comnon 120t incident to tle € (M, Fold
Efiatey but griied by Cujoin. 190
Cencord pleaded in Covenant 0125 to be
certain. 128
Condition. A Condition that the Lef-
fee bis Executors and Aifizis fhall re-
pair the Houfe on Wa *7747~¢r grvery how
it concerns an Affigrer ¢f SPart. 37
How the Brecch of a Cosndézics: on a Re-
cogirifance fhall be flrews. 59
Tie Condition to appear, &e. is ot fa-
ved Oy Removal of the Recognifance.
207
Copybold Land wnot <within the Statute
32 H. 8. of Conditions. 222, 223
Confeflion and Avoidance, what /}Jall be
[ufficient. 31
Confideration iz a Patexut. 43, 48
Debt or Alumpfic lies on a Confideration
in Low. 7a
Vide Tit. Affumpfit and Tic.
Conveyance

Confpiracy. Cafe thereorn for indiding of

Barretiy. 46
For indiiting one ofy &c. and imprifon-
ing, &c. till, &c. {fecundum Legem,
&c. acquietat’, without inde, 7f good.
161

Contraét. A. covenants with, or binds
bimfelf to B. and C. to pay C. 10k
who fhail fue for it. 177
Conweyance. The Father in Confideration
of the Marriage of bis Son covenants to
fand [eifed tothe Ufe of himfelf and bis
Heirs, it is no good Confideration as to
the Father; otherwife, if to effablifh the
Land in bzs Name 12d Blood. 51
Fenant in Tail covenauts wz’t/aout goad
Confideration to ftand [eifed to Lzwfelf

in Fee, and [uffers a fingle Rerowr_,
i it fhall Ling the Rewiinder. ib.

P
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If a Coverrznc to *ona feifed alicrs the
Epate Tail o5 to o Stiovgen, Page 51
Barge and Sole 7 Jan ¥ jan. ze coves
couty to [fer a Reovvey, § Jan. a
it of Roghe s brovgr ~~ia;c/J,
Zzc. 10 lan, ades bow the
123

Hitate poifes.
CHIES execnloryy

(§ece o feveral Conves
the Groutee fhall take by either.  ib.
fouy 1f one is execyted. ib.
Fojiefiion executed hinders Poffeflion ex-
ecutory. 124
Feoffmeit of a Zizuor cum pertinen’, the
Advowfor: appendant does not  poyfs
withont Livery. 1b.
An Efete for Life in Land or Tithes
C2i7708 €OliTeizce 10 $UtUro. 132
If a Gk which enures by Way of Dif~
charge or Retainer fhall commence in
futuro. ib.
Where 1t (ball be [2id to enure by Way of
Difcharge, and where in Intereft. ib.
Copyhola A ije"' =¢ by Copybolder for
* Life does not forfert the Remainder. 1

R 2e R

A Copyholder Fas an Tiberitance. 2
what Thing a Copyholder may do before
Adwmittamce. 16

A Copybolder livronders to a Stranger,
the Steward refufes to admit bim, in
aiz E]em,w,t by the Lord be may plead

Non cul’. 16
Refitutienz 1y a Copybolder on a For-
cible Entry. 8r

Leffee Copybaldery if be may pleczd his E-
Jtate immediate wnder the Lord. 223
A Execiitor fhall 10t have Debt for
Arvears of Copyhold Rents due iz th
Life of the T eftator. 138
——A Surrender is not of Effe(t to a
Purcizcfer tiii Adnutraiices ard the Ad-
guitance of Lis Surrendree is of #o A-
il 144
The Lord coifrmis to the Copﬂ*older bis
Houfe axi Land cam pertinen’y be
lojes Dis Comincnt in the Wafies. 189
Conrion not viicident to the Copyhold E-
Sftatey cut gained by Cuftom. 190
Reut granted by Copy 190, 191
A Copybold Manor is not capable of

an Efcheat of a Freclold. 191
A Copybold Manor Parcel of arother Ma-

y ¢ TM ib.
i
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If the Groutee of [uch Dawor wnay [old
Couits. Page 191
A Dzﬂre_/s for an Appearasnce at a Court
Baron ﬂml’ w0t be forfeited. 194
Difirefs infinite, and uot Attachment
there. ib.
Copyhold Land is not within tlhe Statute
32 H. 8. of Conditions, wnor the Af-
fignees of it. 222
Cufpom does not trench to o Thiug collate-
ral to the Eftate. 223
Corruption iz Matters of Reference to
Commiffioners or Arbitrators how pu=
nifbed by Indiment. 62
Crown. Receipt of fiolci Goods, where
Feloxy. 4
Where Murder in an Indiftment or Ap-
peal imeans Homicide. 208
Covenants. If the Leafe is not good, theie
is no Covenanty nor Breach. 18, 19
Wheve they are diftharged by Evition,
&ec. 22,23
—— Iz Covenant to enjoy, bow the
Breach [bali be affigned for a Diflur-
bance. 30
Leflee by Tndernture rendring Renty Lef-
for concedit dare & reddere to the
Leffee 3s. per Ann’y if Part of the
Renty or to be paid by Hav of Cove-
nant. 43
Debt o2 a Bond to perform Cove-
nants, wheie a Breach need not be af-
- figned. "8
A Concerd plecied in Covenant.
12§

A Warrantia Chart® depending is
1o Bai in Crvenant quia perfenal. 139

Covenciit lzes on a I arsainty. ib.
~eem Oz wht Eviltion o ueﬂ%e for Life
o Jears [ball bave Covenant. ib.

e[ heve o particilar Covenait docs
ot qualify the gereval.
Co untexpart A AFion docs et e
for it wathout [pecial Grazt, 223
if the Lﬂ‘/u[‘/,
e €

175

stee of tve Ret ¢efe; ved. 223,

: 2z
Court.  Zousl w7 e Stile of ciz Iuferior
Cozwy &b
Zh¢ Reciri of 2 Wen' {an cotam nobis
corthnat ubicunqne 6o
Curia ciaudend s, -5

tof ¢ Leafe ielizs 1o

Amages zizd Cofls.

./‘,//;

Affumpfic
where it is
void in Paity if Dajicges joall be in-
tended to be mzeﬂfo, 7. Page 35
T/ye Piaiutiff [ball not vecover
Damages thain be decicres for.

0350 ‘1$,': j,

71016
455
70
The different Nature of Damages
and Cofts. ole)
Damages on three Promifes, cnd
one not well laid, the Plaiuntiff [hall
70t have 7lldg7ﬂ€7ﬁ 94
The Cofts given by the Fury omitted ir

the Fudgiment, ill. 167, 119
Daimages to threey two bave o Canfey
the fudgment reverft. 108

The Fuftices may affefs Daricgesy if they
wzzl, without awarding a H'rit of In-

quiry. 152
Damages trebled, and Cofis given Ly rle
Const. 176

Darraign Continuance. How a Thing
Shail be pleaded after it. 14X
Day. Several Aéls done at [everal Tintes
i one Day fball be Parcel of the ]ﬂ"/e.

Dean, a Temporal Mas. 61
Dedimus Poteftatem 0 one who bas an-
other Addition. 33
Deeds. A Prefentation deliver'd to the
Bifbop without the Confent of the Pa-
tron. "
How the Defendant ought to plezd primo
deliberat’ at ancther Dﬂy 138
A Bond deliver’d aftei tie Ceindition to
be perfornd’d. ib.
[Vhere falfe Lating foife Datey or 11t

of @ Date will ot burt. 193, 104

No Ation lies for a D:ed deteriiniind.
224

The Coumter-part does wot pafs widefs
raisted. 222, 224
Demand of Rewt, Dow ail towhain to
be mcde. 36, 37
Demife of the King, Latitat zit loff
therely. 52

| Demurrer.  Wlere o Mar jois 72 De-

suiver for Party aind /a5 2 /f'rir of fir-

’//),fOl th Ju.';f, th b
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A Fault in the Bayr fhewsn for Canfe of
Demurrery and adindg'd, oufts all A-
inendingits. Fage 38

Where it is incertain to wiicl rlacitum
a Demurrer refers, if a Difcontinuance.

65

Ou three Pleas pleaded in Covenant bow
the Demurrer (ball be. ib.
Confeflion by Demurier. 19§
Debt.  Mifeafting in the Declaratior, if
Ervor. 5
Declaration for more than the Plaiut. ib.
Deciaration on feveral Contralls. ib.

It lies for one not Party to the Con-
tralt, as for A. oz a Bailment to bis
Ule. 23, 24

By bim to whofe Ufe Mouey is delivered. 24

For Dithesy where [everal Litles in
one Writ. 63

———Quod reddat un’ Dolium ferri;
the Fudgmment, quod recuperet Do-
lium, vel valorem ejufdem, 7f good.

7

—— The Diftringas thereor. ib.
~—— For Flemith Mowey, bow to declaie.
8o, 81

1t does not lie for [0 many Ounces of
Flemith Monzey, but Detinue. 81
Foreign Money demanded by the Neme
of Englifh. 135
~Bill of Debt by the Servant, where
it fhall bind the Mafter. 137, 147
Delt againft the Heir. 16
~——-De¢bt o012 @ Leafe as Heiry how to de-
clare. 189
I Debt to declare as for an Annuity, is

2. 208
Departure. 145 96
Detinue, bow it lies for Foreign Money.

8o, 81
Devaftavit. It is none to [atisfy a Sta-

tute pending Error on a fudgment. 29
Where the Sheriff cannot levy a Debt a-
gainft an Adminiflrator, be may returi
a Devaftavit. 219, 220
Devile. Thar the Executor fhall vepeir
the Houfey and have the Over-fislt of
bis Lands till the Soi’s dge; what In-
tereft paffes. 73
A Devife to Y. and H. w2 Tazly and that
they fhall wot emter 1:lh theiv Ayesy and

thai bis fixecuter [ball baye "tz thelv

Pyl
o

-

Ages to perforue Lis (U5 the Efate
of the Lxecutors precedes.  Page 153
A Leuife to fory in leey aid toat one
Juiil bave the whole for Life, oo,
ib,

A Devife of all bis Land to B. and if e
dies without Heiry that D. flhall have
in Taily and by the {ame W ill devifes
Part to C. in Feey how C. fhall have
7. 260
A Devife of the whole toB. and after of
the whole to C. they are Fointenants.
210

Difceit. A Cafe of it in the Sale of a
Ferim. 20
Difcharge. A Leafe of Titlcs taken |y
H'zy of Diftharge. 132
Difcontinuance of Suity by joining in
Dewurrer for Part. 5, 6
——By lucertainty 12 Denniici 65
-—— Difcvizidinance by a Ponitur in Rex
{pectu. 97
Difcontinnarce for the Plaintiff’s
Noiz Appearance after the firft Fudg-
meit i Trover. ib.
By Hant of a Replication or De-
murrey. I17, 118
By 1l Conclufior: of the Plea. 137
Three Plaintiffsy two only appear at
the Day given, and a Day given over
to ally if a Difcontinuance not ameind-
able. 155
Difcontinuance notwithficnding a
Verdi(t. 169
Difpenfation Zy tie A.B. foir @ Layiasn
to have a Deancry. 61
Diftrefs ilicgal: Trover lies for it. ¢, 10
Where ihe Lard (ball wot be posilied by
Diftrefs. 129
Goods dilraii’d by the Lovd fLall not be
forferzed 194
A Dufirefs to be {=fely kepr. ib.
Diftringas Jut’ awended i the Tefte. 64
Album breve @ good Carfe for a wew

Trial, 110
I here it o3 De anicnleld, ib.
Donative. 60

i @ Leyroan veay be collated $0 78 exciinply
&e. 61

The Crizinal of Donorives. ih.

Ira Parron refujes to collaley what Re-
- ? .y
peA 10,

Double
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Double Pleas. Page 13
Dower.  [ihere Tenwit in Tail cove-
72a. fs 10 frand [eifed to the Ufe of bin-
Jelf fai Life, aind warriesy, bis Wife
Shall Lo eudiced. 51
o in Doer the Fury orglht to find the
Dying [cifed, to bave Dﬂmages 112
Error againft the Tenant ii I)cwe,, who
diesy the Wit [L:l] nur alate. 113
Dower of ¢ Gorle, 143

Cclefiaftical Court. Jf it bas Fu-
visdition tonching the Revecation
of @ l1ilty cird Legacy. 92
Ejectment. . Declavation for forty A-
Cres i Pdrochla, wwleve the Pavifl bas
thiee Fiilsy withour {ayiig 12 which of
thei. 112
Declaration for one Aeve abutting, &c.
the Defendant is fonnd guilty in di-
mid’ Acrz infrafcripte, 7/.. 114
Declaiation for Land without expreffing
the Nunber of Acres, ill. 118
It does not lie de Rivulo feu Aquz Curfu;;
otherwife de terra aqua cooperta, of
a Gorfe or Pool. 143
Of a Copybold. 44.
Where the Servait of the pretended Ow
ner fhall be a [ufficient Ejettor. 1b
The Omiffion of a Meffuage in the Bill a-
inended. 164
I7bere the per Nomen fball deftroy the
Quantity in the Declaration. 166
Entry into Part after the laft Continu-
aice. 181
The Ejetment (uppofed before the Leafe.
182
A Declavation that the Defendants in-
traverunt & ejecit, expulit & amo-

vity Zf amendable. 224
Election deftroyed. "6
Elegit, bow fued in Com’ Palat’. 179
Error to icingve 2 Quare Impedit. 3

To vcmove a Recrd of Affife ta-
ken befere Fuftices of Affife, and
adjonrized in C. B, low 2 ﬂ Al be.
3,6

Four Lring Erior vis Affignmert by
orcy 15 1. 3, 229
Dlﬁ?(/hi/‘; Ma0e Ofu. . e f// EIHI 4_
— ] Reword e ved Z' an i 7]'),[

of Error, wet it reincins iz the Covit
i1 Whichy, &c. Page 6, 212
——Error [ball not be affigned contiary
to the Record. 23, 34
——Where on an Affigument f Evicr i1
Fal? you innfp conclude to the Countiy.
345 58, 117

-—={{"bat is confefed Ly in nullo eft er-

ratum pleaded. 575 59
wrror in Dowery, where it fhall a-
Late by Death. 113

A Scire fac’ aid t-vo Nibils againft
the Exccntor of the Ifidsw fhall inicke
bhim Party to Evcor in Dower. 113

——FEvior in Ireland. 117

If it lies in the Exchequer-Chamber

on a Fudgment in a Scire facias. 157

B. R. does unot veform Error i Pro=
cefs unlefs in the faine Lerm. ib.

—Where the Death of one of the Plain-
tiffs fhall abate the Hrit. 208

The Writ is as a Commiflion. 209

The Fudgment in a Writ of Error.

ib.

Error to remove a Judgment befoie

the Bifbop and [even others, where it

was before the Bifbop and eight. 212

Tbhe Writ and Record onght to a-
gree. ib.

Error in the Certificate of the Clerk of
Affife. 214

Eyror in the Entry of the fudgment. ib.

What Debts iutended by 3 Jac. the Exe-
cution whereof fhall be flayed on Bail
found on Evrors &c. 227

Efcape by cize taken onz a Capias Utla—
gat’y who fhall have an Alfioiz. 20

Of onze taker by a Capias, where it does
not liey it is no Efcape to chaige the
Sher Zﬁ 4z

A Promife or Bond to fave a Groler bayin-
lefs from an Efcape is void. 197

Efcheat of ome Manor beld of ancther.

190, 19T

A Copybold Mancr is not capable of an
E[c/wat of a Freelold. 19

Eftoppel to affignn Errors comtrary to the
Record. 34

A Fiie operetes by Conclufion. 10
Eftoppel Ly Lndeitnre. 201
Eftray: Trc Mifufer cof 1t 90

Ppp Eftover:
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Eftovers claim’d int another’s Soily if the
Owner cuts dcwiz the wholey what Re-
wmedy. Page 188

Efovers are Parcel of the whole. ib.

Evittion diftharges Covenants, &c. 22,

: 23

Executions. Error, and a Superfedeas
to the Sheriff after a Fieri fac’ deli-
wer'd; Goods taken before the Super-
{edeas deliver’d fball be in Execution,
and [ubject to a Venditioni expon’. 6

A Statute euter’d into after a Re-
coguifance, but firft extended on Part,
bow Execution fball be on the Recog-
wifance. I2

—The Breaking of a Houfe to ferve an
Exccution. 28

——— A Recognifance [atisfied pending
Eviror on a fudgment iiz Dels. 29

The old Sheviff cannot (ell Goods ta-
ken by a Fieri fac’. 44

~——Property of Goodsy if alter’d on a
Seifure by Fieri fac’. 44

The Sheriff cannct (ell without a Vendi-
tioni exponas. ib.

——The Mandat to a Bailiff was Cap’
ad refpond’ for Cap’ ad fatisfaciend’.

52

Eleltion to charge the Sheriff or the Party
or @ wrong Service. ib.

Wiere the Extenders caunot refufe
the Land. 55

———Execution grounded on a-Teftatum,
where 1one is filed. 179

w——How the Defendant fhall be refiored
when Execution is avoided. 180

Executor is a Name of Purchafe. 9

Rent granted to A. bhis Executors and
Affigns during the Life of B. the Ex-
ecutors of A. fhall not haze it. ib.

A Promife or Agreement by aiz Executor
to pay or recesve a Debt of the Tefpa-
tor’sy makes 12 Lis cwn proper Debt.

10, 11, 55, 56

A Promife by an Executor to teke 1501
ﬁ)i" 208 L 10

If Aflumpfit Jies againft ai Executor on
a fimple Coutralt by the Tefiator. 20,

56

Af an Executor may pay a Statute pending |

Eiror oir & Fudgmes. 29

&

An Executor wbo fues Execution of a
Judgment obtaind by a former fhall
bave 1t to the Ufe of the firft Tefiator,

altho’ the Record is general. Page 33
Damages are Affets. ib.

An Execuior fhall only file Common Bail.
53

An Execntor of Leffee for Tears charged
with the Arrears after the Death of
the Tefiatory althongh be did ot agree.
1°3

He cannot waive the Land. ib.
Ervor againft a Widow who recover'd in
Dowery bow ber Executers fball le
smade Parties to the Il'vit as to Dama-
ges. 113
All the Executors fhall be nawed iz o
Attiony althe Adminifi-ction is coni-
mitted to one durante minoritate :f
the others. 130

Delt on a Fudgment againf an Exec:-
tory if be can plead a Fudginent on a
Recognifance [ubfequent, not fatisfied,

&e. 133
Debt againft az Executor de fon Tort.
137

If be may reiaii to fatisfy bimfelf. ib.
The Debtor and anotber inade Executorsy
it does not extinguifh the Debty (2ltho®
the Executor cannot (e for it) but it
Jhall be liable to otheir Delts and Le-

gacies. 160
Where ann Executor fhall uot pay Cofts on
the Stat’ 4 Jac. 168

The Husband of an Executrix, if chaige=
able with Legacies, aid bow. 184
A fraudulent Deed of Gift of Goods inade
to decerve Creditors fhall ot Le pleaded
by bis Executor or Adiiiiifirater, Lut
Jhall be avoided Ly bis Creditorsy o.:id
the Goods liable to thenr i the Hands
of the Grautee, as Executor de fon
Tort. 196
Exchange defeated, where an Efiate for
Life or Pait is evicted. 8
Harraities iinplied. ib.
Of a Reverfion for a Poffeffior. ib.
| Exemption ; bow @ Donative exenzpt from
the Ordinary’s Furifdictici may be re-
figned, &c. 6c, 63
. The Extent of fuch Exemptior. ib.

. Expofition



A TABLE ot the Principal Matters,

Expofition of Quilibet. Page 26
Of a Couditiciz to appear on I arning,
and anlwer the Condeinmnoticn. §24 53
Of a Graut of Rent out of Lands. 82
Of e Words aut, alibi, necnon, una-
cum, {pectan’ or pertinen’. 8z, 83
That which abridzes the Common Law
Sball be taken ﬁm?ly 92, 93
Pottea, {cil’ 2 Day before, in a Decla-
ratzon. 93
An Award to pay 61. 21 Maii, aud to
execiute o Releafe pradicto 1 Die

Mau, wotdl. 98
Deeds and Wills eonfirued according to
the Intenty Awards riof. ib.

A Agreement to leave a Houfe fhall be
intended iimediately. 123
Gen Acres more or lefs, bow intended.
166

‘Ator.  How be fball difcharge bim-
[elf iz Account for Merchandizes.

202

Falfe Imprifonment orz an illegal Arref:.
26

Fieri fac’. Vide Title Execution.

Yine. Zhe Cdgnifance taken by R. M.
Efq; the Dedimus afterwards taken
to Sir R. M. Kuight, and the Return
is Refpons’ infranominati R. M. 4f it
Shall be alledg’d for Error. 3

Ervor in a Fine fbail not be affigned con-
trary to the Record.

Dedimus to two, one takes the Cogni-
fance. ib.

A Fine by Conclufion. 101

Yorcible Entry. A conditional finding
of fuch Indictinent. 15

e An Indictment quod Mefluagium
ingreflum fecerunt without [in} Mefl.

27

A Indiftment without [aying [adtunc)

exiftens liberum Tenementum, Xc.
28

—0ue of the Fuftices of Peacr vefufes
to open the Superfedeas till their A-
ward of Reflitution executed; it is a

Mfdeizeais. 32

here Refp:rut flali le awaided
to tie Leranr /7:7 ’7‘ *’ 1 of the
Freelbelde, 41

——Refi:tition to a Copyholder o2 o fii-
cible Eitry. Page 81
~—IT"here a Pardon of the Force fball
prevent Reflitution. 99
An Indictinent veturned as to the Eutry
Ignoramus, as to the Detainer Billa
vera, 7f good. 99
An Indiéiment for a furcible Detainer on-
ly. 99, 100
———If the Indiment ought to find the
Ewviction of the Farmer. 165
Forgery panifbed ar Comimon Law. 62
Forreign Attachment 7z Londen. 56
Fraud. What fhall be call’d Fravd. zo
A frandulent Deed of Gift of Goods wnade
by an Inteftate fLall not be pleaded by
his Executor or Adminiftrator, but fhal¥
be avoided by the Creditors, and the
Goods liable to them in the Hands of
the Grantee, as Executor de fon Tort.
196

Freehold. [here Damages recover'd in
Covennant is 1o Recompence for the
Lofs of the Freehold. 139

Rants. A Grant of a Rent 20 A.
his Executors and Affigns during
the Life of B. if bis Executors jbal}
have 1.
A Grant of 20). of bis Rents of his Te-
nants, if good. 191
If a Grantor may do a Thing to defeat
bis Graut. 201
Grant of rhe King pro {eipfo, if it fhall
bind bis Succeffors. 14, 15
The King takes by Deed deliver’d of Re-
cord. 30
The King deceived in bis Leafe, both irn
the Renty and in the Commencement of
the Termy viz. as to take Effelt by
Parcels. 435 48
The Differcnce where be is deceived in
bis Iutenty and where in bis Informa-
tion. 48
A Grant to the Kingy which caunot cuie
into Poffeffion, is woid. 149
A Grant to the King os lowg as any If~
fre Male oj B .l/ es, t/Je Imewcﬂtmh
of 2 Dovalire
o 149

Habeas
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Abeas Corpus. 4 Procedendo 7/~
fued the [ame Day with ity but
deliverd after the Return of ity if the
firft Bail is diftharged. Page 120
The Caufey for affi ifping on the Land one
indicied of Piracy in the Admiralty 2o
efcape, remanded. 134, I35

Heralds. Trial by their Regiffer. 34
Hire. A (pecial Property gained by it.
172

The Hiring of a Horfe to one Places and
Riding to another. ib.

Hoftler. Where be may detain a Horfe
till Satisfaltion on an Agreement to
pay fo much for Kesping. 66, 67

Where k> may [ell a Horfe to fatisfy bim-
Jelf- 67

Cafe againft an Hoftler, where a Perfon’s
Servant or Friend was voob’d i an
Tin. 162

Hlue and Cry on the Statute of Winton
of Robbery, and declares on the Stat.

13 E. 1. & 27 El. and concludes con-
tra formam Statuti predicti: Good.
116

Klﬁgllt or w0ty how it fhall be tried. 34

Eofails. What Iffue Shall be a 7eofail
within the Stat’.
Error in the Certificate of the Glerk of
Afife 214
Evrror in2 the Entry of the Fudgment. ib.
Where a Difcontinuance fhall not be aid-
ed after Verdil?. 169
Imparlance admits the Writ to be good.
112
The Difference between a general and [pe-
ctal Imparlance. 211

Petit Cape 71z Dower on @ Defanlt o1z an |

Imparlance. ib.
Implication fhall not make a Declaration
good. 18

Vide Zitle Ejeétment.
Indebitatus Aﬂ'umpﬁt Cafe lies on 1t.
20
Indenture. If the Leffee feals bis Part
of ity andthe Leffor not, Nihil opera-

tur., 18, 19
Inditment. A finding condz'tio;mlly s
“or good. 15

4

~———Of Murder dans eidem unam pla-
gam mortalem, &c. without adtunc.

Page 28
Infultum fecit & percuffic withons
adtunc. ib.

Where 1t ought to be contra Pacem
nuper Regin®, as well as Regis

nunc. 66
A jufiifiable Profecution of it. 105,
116, 117

I Pleading an Indifment the Authority

of the fuftices fhall be [izwn. 116,
11

Inducements in Declaraticss iz Aﬂ‘umpz

fit need not be alledgcd. 17
Vide Z7tle Pleadmg Aflumpfit.

Infant.  His Appearance by Guardian.

58,211

——Wheire on a Reverfal again} sz Ii~

faut [or Evror be fhall have cr Au-

dita Querela. g8
How a Recegnifanice by bion Hall le
cancell’d. 88, 155
Infranchifement of ¢ Villais., 2
Inquiry of Idamages of more 1724 con-
tained 152 the Declaration. 5

Taken before one who bas wo Hiriant i3
the Writ. 69, 7o
The Fudgmeirt 1:0t perfect till the Hrit

of Inguiry returned. "I, 97
O an Inquirvy of Daniages bow the Plain-
tiff ought to attend to avoid a Difcon-

tinuance. 97
How the Fury ought to be comtivued on aw
Inquiry. ib.

Where on an Inguiry the Plaintiff need
not prove Property, but the Valuey, and
where be il 151, 152

The Fuftices may affefs Damages, if they
willy without this Iivit. 152

Inrolment. How the fix Meuths [hoil
be computed on the Statute of Iuroi-
meuts. 100

Intendment. 4 Thing mortgaged [ball
not be intended to be redeemed witlefs
exprefly alledged.

A Warvant confirued according to the In-

tent. 26
Things done on2 one Day [ball be intended
at one Tiive. 87

Vide Zitle Expofition,

Intrufion
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Intrufion whot? It cannet be ou an E-=
fiate of Inleritante. Page 171
Joinder in Action &y Teirisis in Coinmon.
.23
Porforr and Vicar camnot join in Aion.
63
A Libel again® rwo (everally, if they
may join in a Probibstion. 128, 129
Jointenants. A Forfeiture by a jOZﬂZ’
Surrenderee of a Copyhold.
_7’ozzztmmzcy how pleaded. " 5
Execum;z awarded againft the Goods of a
vintenant deceas’d, if the Swrvivor
may lock the Houfe againft the Sheriff.
28

A Devife to two to enter when they at-
tain their feveral Ages; if the Eutry
of one at Aze defiroys the Jointenancy.

183

Jointure.  What fhall be mllen’fo with-
i1z the Statute 11 H. 7. 101

Ireland. Fudgment on Error in B. R.
there y bow reverfp in B. R. bere.

117
How the Record fball be (ent and re-
nanded. 117, 118
How the Execution fball be made on Re-
verfal. 118
How Error in C. B. there fhall be refverﬁ
bere. ib
Iflue il aided by Verdilt. 228

The Place in Affumpfi, if iffuable. 11
Matter iffuable in Aflumpfic. 39
Judgment. Wbere it fball be on Nihil
dicity and where not. 38
Fudgment not perfelt till an Inquiry
of Damages. 97
7z¢dgmem ought to be full and per-
fet in omnibus. 98
—Where the Defendant appears on the
fift Summons in Debty bow the Fudg-
ment [hall be. 108
——Fudgment in Tre[pafs after a Par-
don. 126
Videtur, conceffum, inconceffum,
liquet Curiz, are not Words of Fudg-
#1e11t. 130
~———Debt brought on a Fudgment, the

Natrre of it 133
———-[f it /]mll binder Execution on a
St ib.

——Fudgiient i1 a Mstter confeft nite
Jgu//m/zdz 7g ¢l Pleadug. Page 138
———fzzdgmenr Jball it bc condition:l
_ where it may be final. 219
Juror fball 1ot be chalienged for the King
at another Day, who was [wori before:
23

Aizd bow thofe [wori befove fhall Le fworn
again. 1b.

A Fury i’ d and cominitted for an ill Ver-

dict. ib.
Jurisdiction of the Cingue Ports and B. R.
12, 13

———0Of the Court of Requefts. 198
Atin. In Tre/'p 1fs the Latin I]ord
oz which be declares bas no fuch Sig-
nification as is englifbed. 68
Latitat does not abate by the Demije of
. the King. 5z
It 75 1ot an Originaly but in Nature of 212
~ Execution. ib.
Leafe. Ewvidtion of the Poffeffion of tie
Leﬂ”ee difcharges all Rents, Bonds
- and Covenants. 18, 19; 23
Leffee for sze by the Words dedi & de-
mifi, fow 4 Warrantia Chart®, or
Covenant lies on Evidion. 139
Leet.  Avowry for an Amerceineint for
Non-payment of a Leet Fue. 186
Legacy. Ar Executor gives Bond for
Payment of a Legacy, the Bond extin-
guifbes the Legacy, and it [ball ot be
fued for iis the szrzz‘mzl Court. 39
Letter of Attorney fo three conjunctim
& divifim. 26
Liberties within Vills in Point of Jurif-
dition. 12, 13
Az Arreft by a Sheviff within a Liberty
is goody, and the Offence only to the
Lord. 51,52
Licence in Law mifufed. 96, 97
Lights flopped by Building on an antiens
Foundation in Towns. 215, 216, 225
London. Cuftom there that Land pﬂﬂes
by Bargain and Sale without Livery or
I;zmlmem 12
Concerning Stopping of Lights by Build-

g, ' 21§, 216, 22§
Covenant againft Leffor to repair Houfes.
216

Qqq nanor,
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R A Arior. How it may be Parcely and

beid of another Manor. Page
190
It ceafes by E[cheat. 190, 191

A Manor in Reputation bow, and what

may pafs. 191
Matter. Confideration to be Bail for bis
Servarnt. 40, 41

Shall not bave an Aition for Beating
bis Servant to Death. 89, 9o
Where a Bill of Debt made by the Ser-
wvant fhall bind the Mafter. 137, 147
Servant or Friend vobbed i a Conmon
Inn, the Mafter or Owner fhall have
Cafe againft the Inubolder. 162
Merchants.  The Fudges ought to take
Notice of the Ufage among Merchants.
135, 136

Iz what Things the Law protects Mer-

chants Strangers. 200
What Attions they may have. ib.
Mifcafting iz 2 Declaration in Debt. 3
Mifconveying of Procefs. 15

Mortgage fball not be intended to be re-
~ deemed, unlefs exprefly foewn. 25
Murder in an Appeal or Indictment in-

tended Homicide. 20§

A\, TAtivo Habendo. 2
Nihils, two returned amount to Gar-
nifbnent. 88

Nifi prius. What Pleas Fuftices of Aj-
fife at Nifi prius may receive. 180,
181

If a Protefion. 181
Non-Refidence. Zhe Statute of 13 El
of Nou-Refidence is a general Law.
106

Nufance i1 the Time of one King corn-

tinued in the Time of the Succeffor, |

bow the Inditment fball be. 66

Bligation to perform Covenants in a
O Leafe, if there is 1o Leafe there is
no Covenant snor Breach. 18, 19
-Three are bound & quilibet eorum,
an AZion (hall not be brought againit

two. 29
An Afion does not lie on a fizgle Qblyg.o-
tion till all ihe Days inciried. 57

2

It cannot be deanded by the Words bong
& catallay, wor pofs by ihofe Words.

Page 68
Affignment of a Breach on an Obligation
to perform Covenants. "8

—Obiigation in quimquegent’ ibr’, 93
( Quinnque. Quiinque Septua-
gent’. Sepruamgentis. 96

Sexgintis.

10§

Trigintate. 225

Faife Latin will not defrroy an Obli-
gation. 193
A Word that is not Latin will. 95
The principal Parts vequifite ju an Obli-
gation. 193
Want of Date will not burt. 194
An Obligation firft debiver'd after the
Condition mentioned to be verformed is
fingle. 138
An Obligation to three to pay to one who
Sball fue. 177
An Agreement executed pleaded in Dif-
charge of an Obligation. 192
If it ought to be i Diftharge of the
Sum iz the Condition. ib,
——A coutingent Condition of an Olli-
gation cannot be diftharged. 193
A Grant with a Provifo to le woid on
Non-payment of 201. &c. 206
A Condition of @ Bond to perform Cove-
nantsy Paymeits, &c. extends cily to
compulfory Payments, not to a wclun-
tary Sum i the Provifo. 206
Debt on an Obligation to frve barmicfs
againfi Legacies. 226
Oflice of the Court #ot to alate a IT7iz
without the Challenge of the Paity. 56
The Fudges of tie Cowminern Lazw do 70t
tuke Notice of the Couvje iu Chancery.
How of the Civil Law. ‘1+7
Of what tiey do not take Notice without

the Allegation of the Party. 14K
Oftice. ¥ 'here an Office fhall be inteid-
ed autrent. 200

Wheve in Trover it fhall iot Le fhewn Dow
the Defendair is made Deputy.  20%
Touching the Ciice of Chief Butlerage.
199

Original
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Original. Where on a Certiorari an O-
vioinal certified i any Derin is [uffi-
cient. ‘ _ Page 108

The Original miftaken in the Defendant’s
Chriftiar Name. 109

The. Difference between an il Original
and 1o Original. ib.

The Want of an Original is Caufe of Re-
verfal. 118

Outlawry. How the King is concerned
in an Outlawry in Debt. 19

Oxford, and the Privileges in it. 16

PAiatine. An Elegit bow fued in the
County Palatine. 179
Pardon.  Zbe firfp Entry in Trefpafs be-
ing pardo’d, all that depends upon it

is pardor’d. 126
Parfon. If the Parfon and Vicar may
join in an Afiom for Tithes. 63
Partition. An Eviétion of an Eftate for
Life defeats it. 8
Paflagium. What it is. 163
Patron of a Donative vefufes to collate.
61

#f be may collate a Laymann. ib.
Pawn. The Time to vedeem it. 178
The Death of bim to whon doth 1ot bhin-
der Redemption. ib.
But the Executor of him who pawn’d can-
not redeem. ib.

If be to whom delivers it over to J. S. to
whom the Tender fball be made.  ib.
Gouching the Property of the Thing
pawrn’d. ib.
Tender and Refufal. ib.
The Law where a Pawn perifles. ib.
Penal Statutes taken ftriitly. 22, 53
Perjury. Where an Altion on tbe Sta-
tute 5 El. does not lie on a faife Depo-
fition in Chancery. 22
if oz aiz Aid prier. ib.
Concerning Perjury. 27, 72
An Octlh in a Cawt touching a Thing
which it batl no Cognifance of, is not
Perjury. ITI
Te Defendant for an Oul on en Iiter-
yoratory in the Star-Cleamber fhall ot
be indifted on the Statute. § El. 12¢
Pivacy. fiiing one ndicted for Prracy
i the Admvalty to eliape.

114, I45

Place. Where it fhall be alledg’'d in an

Affumpfit. 7 Page 11, 207
Pleading. Mifcafiing in a Declaration

iz Debt. 5
Doutle Plea i an Appeal of Mur-
der. 12, 13
Replication a Departure from the
Declaration. 13, I4
The Conveyaiuce to the Ation need
not be precifely fhewn. 16517, 56575
Declaration made certain by the Re~
plication. 17
It Debt on a Bond to perforin Cove-
nants, where a Breach need uot be af-
figned, viz. where a (pecial Iffue re=
quires a [pecial Replication. 25,78
The Plaintiff is not obliged to fhew
an A% done between a Stranger and
the Defendant to which be is not privy.

25, 128
—— A Declaration which way bave two
Intendments is not good. 36

Iz on Audita Querela the Defen-
dant (ays pro placito quod 7. B. (a
third Perforr) dicit, &c. 38
The Difference between nihil dicere
and infufficienter dicere as to Fudz-
ment. ib.
—— Inn anz Audita Querela the Plaintiff
declares that the Recognifee was not
there ad exigend’ & recipiend’ the
Money where it is to be paid without
Demand) adjudg’d that the Word exi-
~gend’ 75 void. ib.
How to_fhew the Condition of a Re-
cognifance broke. 59
On Plene adminiftravit the Plaintiff ve-
plies that be bimfelf (inftead of the
Defendant) bas Affets, and amended.
65

In Trefpafs the Defendant need not fhew
1 certain a Thing collateral to thr
Trefpafs, which is but o Conveyance
to the Matter. ~s
In Trefpafs for Damage-feafant the De-
fendanr pleads that the Plaintiff de-
buit reparare, be uced not fhew by
what Title, &e. "5
It is good fur the Defendant tobe [paring
it fetraig fueth cle Plunrgs ditle.

~ 8

/
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——The Declaration aided by the Ver-
dilt. Page 101
A Declaration Et unde idem Quer’
(breviter feript’) per Attornat’ fuum
quod, &c. wirhout dicit. 103
Unde idem R. quer’ good. ib.
What Plea goes in Abatementy and
where there fhall be a Refpondeas
Oufter. 112
——Points material in the Declaration
ought to be confeffed and avoided or
traver(ed. 122
———~A collateral Matter pleaded in Bar
confeffes the Declaration. 127
Iz Debt for Rent, how be ought to
JShew the Privity between bhim and the
Defendant by Attornment. 133
«——— A4 Feoffment may be pleaded without
Shewing Livery or Attornment. ib.
What is confeffed by Non eft fac-
tum pleaded. 136
~——The Pleading in Debt againfi an
Executor de fon Tort. 137
-Where the ill Conclufion of a Plea
makes a Difcontinuance. ib.
The Number of Acres omitted in the Bar
to an Avowry. 146
here Title is made by the Bar of Re-
plicationy it ought to be certain to all
Titents. 147, 226
A4 Declaration good to a common Ii-
tent. 148
Why the Avowant in Replevin ought to
make a good Title in omnibus: Iz
Trefpafs aliter. ib.
Wherve an Abatement in Lands is pleaded
youe_flhall not confefs and avoid, and al-
fo traverfe. 151, 221
A Replication which confeffes and avoids,
and traverfes, is ill. I§1, 221
In Trefpafs for a Battery, or taking a-
way bis Servant, where a Replication
de Injuria fua propria ablque tali
Caufa, fball be good. 157, 158
——~The Replication ought to anfwer the
Title in the Bar. 166, 170
Dz Trefpafs where the Plaiutiff and De-
fendaut agree i1z the Name of the Place,
bow the Plaintiff ought to anfwei the
Title and veply. 166, 167
If the Replication does not aufwer the
Bary be fball not bave Fudgment for a
2

Defeit in the Rejonder.  Page 1704
171
Where in Afions whevein the Plaintiff
makes Title to 1ie Thing deinandeds
&ec. the Defendant fhall make a berter
Title and Travecfes or confes aud a-
void, &c. 174
Words [hall be vord vather than the
Declaration vitious. 182
In Replevin, Variance berween the Re=
plication and Rejoinder in the Name
of the Place in which, &c. 185
A Hrit of Right fball be anfwerd in
Chief. 191
A Trial rejelied, and a Repleader a-
warded for Want of a good Iffue. 196
In Trefpafsy the Defendant juftifies Da-
mage-feafant, the Plaintiff veplies for
Defeit of Inclofure by the Defendant,
ai infufficient Rejoinder which neither
confefles and avoidss nsr aifwers ths
Replication, but perplexes the Matter
by adding a Thing on which Iffue can-
not be taken. 217
Two Prefcriptions fball not le in Iffie. ib.
Trefpafsy, a Plea in Bar which does not
deftroy the Plaintiff’s Aftion but iy
Way of srgument is not good. 223,
224

Cuafe for fiopping three Lights, the De-
fendant juflifies for two, and Part of
the third without Certainty ; adjudg-
ed againft the Defendaut, Low it ought
to be pleaded. 228
Iz Debt on a Bond to fave harmlefs from
a Legacy, on non damnificat’ pleaded,
the Plaintiff replied a Fudgment o-
gainft bim in Chancery; be ought to
Shew whcre the Chancery was. 226
Debt o a Leafey the Defendant pleads
Nihil habuit in Tenementis, &c. the
Plaintiff ought to fbew what Efiate be

bad. 227, 228
Pledge. Vide Pawn.

Pone. 2

Poor.  Damages on the Statute of 43 El

for Relief of the Poor, where Trefpafs

75 brought againft the Overfeers. 176
Poflefion. The firfp Poffeffion intities t
the Profits. Gy

Pofleflion executed binders Poffeffio: ex«
gcutory. 123, 124

Poftea,
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Poftea. A Mifiake therein in the Naie
of the Paities. Page 186
Power referved to bim at awy Time to
make Leafes for twenty-one Teais, this
does 110t extend to Leafes to coiniience
in futuro. 222
Pracipe does not lie de Rivulo {eu A-

quz Curfu. 143
—Otherwife de Terra Aqua cooperta,
Gorfe, Pool. ib

Prelcription. A4 Prefeription in two
Thinss on a Probibition, and a Failure
in vitey yet good for the other. 55,128,

129

——Otherwift of a Preftription in De-
Jence, and by il’ay of Plea. 55

To have Eftovers, and to bave om-
nes Spinas. 188

Prefentation &y the King where the Pa-
tron bas not Notice of the Avcidaice,
is . ' 7

Precedents. Their Autbority. 424 49,127

Prilage of Goods bow to be taken 169,200

Procedendo #ffied the [ame Day with the
Habeas Corpus, but not deliver’d till
ajter the Returnz of the Habeas Cor-
pus, if the Bail taken difcharges the

 forimeiy &c. 120

Yrohibition.  Prefcription in an Abbot,
the Defeidant fbews the Abbey founded
5 E. 1. and confeffes the Unity after. 31

O a Suit in the Spiritual Court for a
Legacy, where a Bond was given by
the Executor for it. 39

{bere in a Probibition for a Variance,
and for what Variance berween the Li-
bel and the Suggeftion a Confultation
fhail be awarded, and where double
Cofts. 79

Il 'bere a Probibition lies when the
Ecclefiaftical Fudge does ot allow Proof
by one Witnefs. 92, 93

-——A Suggeftion to pay 108. 1z Dif-
chairge of Lithes. 102

——J1here two Probibitions fhall wor be
in the [ame Sait. 1

10,
e Where a Copftltaticir (U211 e for
(i ant of Proof warhin fin Meatin. 102,
119

i Lerr Cofts on Failure. 119
Confiitation on o Modus deciman-
di, ftahit Prohibitio pro Refiduo.
119, 12¢

——A Lilel 2gainft divers [everally, if

they may join in a Probibition. Page
‘ 128, 129

Such Libel fcr Iod, &c. and fwall
Tithesy and a Cujloin of Tithing is
[uggefied foi t]e I ood, if theie fhallle
a Corfitlration. 129

IWhere a Suit is iz the Court Chri-
frian for a Thing Spiritnal, a Releafe
for it is triable there. 173

Promife to pay (o much Doy and Nighty
many Days and Nights joined in oue
Action. 67

~ Vide Affumpfit.

Property. Of the Alteration of the Pro-
perty by the Sheriff in levying Execi-
tion, &ec. 44

The Owner of the Soil of a Cominnoiy

if be bas Property of the Couies there.

104

Prefcription to bave Efioverss in
whomn the Property. 168

Protedtion, quia moratur {uper Mare,
if allowable. 143

Uare Inipedit. EBrror to remove a
Record of it. 3
Where it lies at the Common Law. 91
Quo Warranto to bold a Court Baron
and Leet. 190, IQI
It is a Writ of Right aund fhall be an-

Jwer'd in Chief. . ib.
The Fudgment on this Hrit. ib.

REcitaI in a Leafe not trugy, quid o-
| peratur, 43
Recognifance. Lands omitted in an Ex-
tent o1z a Recognifance. 12
A Capias does not lie oz a Recogni-
Janee. 42
A Condition Parcel of a Recogni-
[ance, bow a Breach fball be fhewn.
59

~—Tiyw to cancel a Recoguifance ac-
kizowledy’d by an Infant. 88
A Recognifance to appear at the Affifcs,
fow a Promife to fave harmiefs againft
it fhall be fhewn. 207
Record.  Evioe fhall it ie affigned con-
£030Y 1 ik 33, 34
A Retpondeas Qufier oi Failure of tle
Recoid, 36
Rrx dis




A TAABLE of the Principal Matter;

Iz Debt the Defendant pleaded Outlawry,
the Plaintiff replied Nul tiel Record;
and afterwards it was reverfed bcfore
the Day to bring it in; o Refpondeas
Oufter awarded. - Page 36

A Promife to fhew a (ufficient Record to
charge, &c. bow the Promife and
Breach laid and pleaded. 39, 40

Recovery. Tenant in Tail covenants to
fand [eifed to the Ule of bimfelf in
Feey and afterwards f(uflers a Reco-
very,, if it fball bind the Remainder.

ST

———Where it bars the Remainder not=

withftanding a Grant to the King.

149

Relation, where Fudgment bas Relation
to the firft Day of the Term. 35
Reiation of a Promife to ithe Requeft.
41

Releafe, if a contingent Debt can be re-
leafed. 193, 215

Payment awarded at a Day to come may
be releafed by the Word Demands.
1935 214, 215

What Releafe difcharges a Promife in fu-
turo. 156
Remainder.  Good although the pm’tzcu-

lar Eftate determin’d.

A Forfeiture by Copybolder for sze
doth not forfeit the Remainder. 1
A Tevm granted i Remainder on a Con-
tingency. 9
A Leafe to three for Life, and that it
Should remain to the Survivor for nirne-
ty-nine Tears, if a good Intereft in Re-
mainder paffes. 85
A Leafe to A. for Life, and after to the
Executors and Affigns of B. is but a
bare Power in B. and his Executors,
becaufe he was not a Party. ib.
A Grant of a Reverfion to the King which
cannot come into Poffeffiony if good; a=
liter of @ Remainder. 149
A Remainder ill, which cannot take Ef-
fect in Poffeffion at the Time appointed.
ib.

Rent granted to A. for the Life of aiu-
other Remainder to B. 9, 10
How to declare in Debt for Rent. 135
Replevin.  The Avowant ought to make
a good Title in omnibus. 148

I

Two make Cognifance geneiallyy and v
as Bailiffs or Servauts ; Fudziicint ve-
verfed. Fage 108

Requett. Tz Cafe on an Arreement to
pay a Debt wiere o Reguei gogit 15
be fhews. G6

Requefts. The Court of Reanels. 11i

Refervation. A4 Rent of 10l refeice:
5 1. ar Michaelmas, anzd 51 at Ladj-
day, 7s but one Rent. 23

A Leafe vendring Rent Guando-
cunque 22 fhall be dewanica by the
Leffory bow it way be denicided. 37

A Leafe at Michaelmas for five Years
yeilding Rent at Lady- day and Mi-
chaelmas yearly, or withiiz ten Days
aftery when the Rent fhall Le die, a1:d
bow the Payment at the laf Michael-

mas. 16~
Refewuatim taken ogainf? the Lef-
167, 189

A Leafe by the Fatber for Years, veu-
dermg during the Lerm, if the Father
liv’d, &c. 30l at Lady-day azd Mi-
chaelmas by egual Portions, and rei-
dering Hered’ 20l. ad Termiros
pred’, it fhall be 20l. for the wicle
Qear; tle Law fupplies by ex1zl Peir-
tions. 189

Vide Zitle Leafe.

Refceit of Goods flolen. 4

Refcous. If the Sberiff returus a Rel=
cousy it ought to appear y bz's Returiz
to be <within bis County. 51

Return of the Sheriff. . Avermerr
Sball not be againft it. 34

Concerning the Name cf the Sheriff put tu
Returnus. ib

Reverfion granted to the King <hich can-
not come into Poffeffiony if gocd. 149

SCire facias by the Defer:dant i Fi-
rory bow it wnay become a Record. 6
D. extended on a Statute, H. extended
the fame Land on a Recogiifance, (o-
mitting others) D. bad ‘Fudgment on
an Audita Querela: If H. ought tv
bave a Scire facias againft D. befcie
he removes bis Poffeffior. 12
How it makes a Man privy to bim who
was before Party to the Record. 23
——OQ a Recoguifance, 42
Two
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Fwo Nihils amornt to a Garniflnient.

Page 113
~——1Irz one Counnty on a Fudgrent in an-
ather. 218

Sea. A Thing done beyond the Sea bow
pleaded and tried. 202
Seifure of Goods by the Sheriff on a Fierl
facias does not alter the Property. 44
Sheriff. On a Challense of the Sheriff
before Iffue, and a Ven’ fac’ to the
Coroners , the Sheriff per Mandat’

Juttic’ cannot returs the 'Tales. 1§
The Sheriff of another Couinty returns the
Procefs. ib

If the Sheviff after bis Difibarge can fell
Goods [eifed by Fieri fac’, 44
He ought to turn them over 7o the new
Sheriff. ib,
What Return be onght to make. ib.
An Arveft by the Sheriff within a Liberty
is good, and the Offence to the Lord.
51, 52

A Capias ad fatisfac’ 2o the Sheriffy who
makes a Precept to the Bailiff of the
Dutchy ad capiend’ ad refpond’y who
veturns the Precept ferved; and the
Sheriff Cepi Corpus; the Sheriff is
thereby chargeable to the Plaintiff. 52
Slander. . Aions for Words, viz. Knave,
for thou haft bought ftolen Cows,
knowing, &ec. 4
Perjured Knave, proved by a Stake.

10, 34

Though I cannct prove it. 10
And that T will prove by 7. S. (who is
#0t.) 10

Thy Father {aid thou murderedft thy
Husband (innuendo J. S. jam de-
funét’.) 21

The Death of the Husband at the Time of
the Speaking ought to Le expreffed. ib.

Thou haft poifon’d 7. .5. (then alive.)

ib.

Words againft a Fuftice of Peaces, &c.
he ought to declare that be was a Fu-
frice, &c. at the Time of Speaking.

21
Hath burnt my Barn (innuendo full of
Corn.) ib.

The Nature of an Innuendo. ib.
Forfworn wi/l nct bear an Altion, as e~
quvalent cith perjured, witoout fhec-

ing the Conit and Suit in which, .
Page 2~

Of an Attsrnzy, Thou dealeft on both
Sides, and deceiveft, &5ec. 3.
Thief, and that will be proved by
Apples ftolen off my Tracs. 34
A. threw his Dagger ac me, and thruft
me through, &¢. to have killed me,
&ec. by Inftigation of the Plaintiff. 5~
Words not to be confprucd divzdedly bt

together. 58, 144
A Imputation of a Tiefpafsy 1 Slander.
o

>O

Matter of Intent. 58, yo

Of @ Commiiffioner, that be is corruyi.
62

Of an Arbitrator that he bath taken
Bribes. 62
Touching a Thing which is not punifb-

able. 62, 90, 146
He keeps Thieves and Traitors to do
Mifchief. 64

Of a Sidefman, Thou haft perjuredly
prefented me at the Vifitation. 7z
Thou haft thievifhly taken my Money
out of my Purfe. ib.
Thou haft fuborned #. §. to come and
commit Perjury before my Lord
Winchefter. ib.
For Slandering bis Title. 80, 88
Thou art a common Barretor. go
An Offence fineable only is not Slander.
90, 154

The Difference between Slander and Dif-

grace, or Afperfion. 90, 146
He prepared Poifon, &. 90
Afttionable by Averment. ib.
Thou art no true Subject. 104

He hath fpoken Words that be High

Treafon. 107, 197
Not (afe to fhew what Hords they were.
107

Refpondendo dixit, No Marvel fhe comes
not to Church, for it is thought fhe
is with Child, and I fear it is too
true. 113, 144, 154

What Malice and Intent of Slander ought
to appear in the Declaration. 113

Bear Witnefs 2, that he hath ftolen
my Hair-cloth. 126

Slander fhall be by direlt Affirmation.

126; 144, 153, 160
D. picks
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D. pickt five Shillings out of E.’s
Pocket, and her Husband was con-
fenting. Page 136

Of a Town-Clerk or Steward, Fuftice of
Peace, or Clerk of Affife, He hath ta-
ken gos. for a Bribe. 142

You might have known your own
Sheep, and not have ftolen mine.

144

I met G. &c. (at fuch a Day and
Place) and they bid me deliver my
Purfe, and I being afraid did, &v.

145
J. W. bath forged the late Queen’s Writ.
146
My Father’ Hand, &. ib.

Thou workeft by Nigromancy (an im-
proper Word) and by the Devil. 150
Thou haft ftolen Wood and Timber,
e 152
Words fonnd by the Fury wore than al-
ledg’d. 152

It would be proved that 4. contrived
the Death of B. 153
Healer of Felony, and fhewed Favour
to a Horfe-ftealer in the Time of
his Conftablefhip. 153
One out of Office fball not be flander’d
with a Thing done in bis Office. 153,
158, 159

Difcourfe touching Cancealing of Mur-
der. 154
Difference berween Words [poken toge-
ther and at [everal Limes, as to qua-
lify the firft Words with the fubfequent.

15

Where inepta Ratio which is z"mperzz'ize;i
wiil be Slander. I54
Of a Linen-Draper, that be is a Bank-
rupt. 158
Declaration that be was a Linen-Drapei,
&ec. for feveral Tears paft, without
faying laft paft 5 if good. 158,159
As to that the Difference between an Of-
fice and a Trade. 158, 159
Where it ought to be laid precifely, that
the Party flander’d was an Officer, or

a Tradefman at the Time of the (peak-

ing. 158
I will prove thee perjured, imports an
Affirmation. 160

I

Thou wilt be a Bankrupt within few
Days. Page 160
Of a Merchant Stranger that he is a
Bankrupt. 198
Of a Juftice of Peace, You caufed 7. S.
to {wear that which was untrue a-

gainft me. 220, 221
Standum Juri. 2bat it imports. 59,
60

Statutes 28 H. 6. of Refumption. 13
4 KB n. of Confirination. 13
31 H. 8. of Monafieries. 85
13 EL & Of Nou-Refidence
21 H.8. §  are
———General Laws. 106
Where the Conclufion of a Declaration
fball be contra formam Statuti, and
not Statutorum. 116
Statute-Staple. 12,29, 38
Stranger. A4 Recoguifance to pay Money
to & Stranger is as a Pewnalty. 38, 39
An A done to bim who bas Intereft and
a Strasnger. 61
Summons ard Severance.
Appearance on the firft Summons iz
Delbt, the Fudgment. 108
Superfedeas deliver'd to the Sheviff pre-
vents bis difirairing the Jury, cr re-
turning the Habeas Corpora, 57

—e

T procecd after is Error. ib.
Surplufage i a Declaratioi:. 5
SYOAil Tewant in Dail largains to B.

who re-bargains to bimy be is Te-

nant in Tail as before. S

- = e
Tenant in Tail covenauts to flaind (eifed,
&c. quid operatur. ib.

What Hords wwidl make an Effate-rail to
Hustand or 11ifey cr Loth. 131
Iz the Difcent and Coutinnssice of an E-
fate-taily it ouglt ro be cehoily by Hetrs

male. 149, 150
Tales. The Sheriff chalierg’d, and yet
veturned the Tales. 15

Returned on a Panel withont adding
Nomina Jur’ de novo appofit’. 213
Tenants in Common. 4 Bilto A. to
pay 10} 10 C. to be divided between
A. and B. and to their Uley, they are
[everal Debts, and they are not Te-
nants @iz Coitineii. 23,24

i
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In Cafes of lLutereft, as o Leafe to riwo to
be equally divided, they are Tenants
e Common. Page 24

———O0ught to join irn perfonal Altions.

21, 161
Tenant at Will.  Determination of the
il 73

Term. Hhere taken as onc Day, ha-

wing Relation to the firff Day. 35
Teftatum. 4z Elegit grounded on a
Teftatum which is uot filed, if the Exe-

cation fails. 179
Time. Tempus occurrit Regi. 7
The Account of a Month in a Statute.

100
Toll.  Cafe for taking Lokt of him. 13
Tort. A Man (ball not take Advantage

of bis own Lort. 201

Traverfe. I Avowry for Rent grauted

by the Reverfionery if the Traverfe [fhall
be oz the Seifiiz of the Anceffor.  §4
Where in Ejeltment the Day and Place
Jball be traver(eds and where non con-
ceffit modo & forma. 122, 123
An ill Traverfe is not aided by the Sta-
tute of Feofails. 123
Where wm Wafte Seifin alledged Uy the
Plaintiff fball be traverfed. 140
Where a Traverfe foall be token. 151,
195
In Trepafsy where a Traverfe of the 997~
tle fball be exprefls and not by Circum-
ftance. 170
Matter in Law fhall not be traverft. 199,
260
Treafon in 7ords. 107, 197
‘Lrelpafs for feveral Things.
For taking Equam wirhout (aying
{uam, 36
—~——Fixcufed for Want of Iuclofure by tbe
Plantiff. 75
For {poiling his Grafs, £9¢. the De-
fendant wmay plead generally that be
was poflefled , withonr [hewing bis
Leafe, or for what Tiivey, Ke. becaufe
collateral o the Thing in Quefioz 1y
Poffeffion in the Defendant is fufficiens to
Juftify Lus potting in bis Cattle.  ib.
Trefpaffer ab Initio. 96, 97
In one Acre abutted,y the Fury fad
bim gty in dimid’ dict® Acra; 7f
1Tl

g;od.

o4

What fball be the Judgment 22 Lie/h s
after a Pardon. Page 126
The firlt Entry in Trefpafs being par-
don’d, @/l thar depends on it fLoil le

pardoid’d. 1b.
Of the Continuance ¢/ a Zrefpafs. 120,
143

Where the Defendant in Trefpafs [Loll ex-
cufe a Jort in bimfelf by a Tort done
by the Plaintiff. 141, 142

I Trefpafs, if the Verdict finds the Te-
nure in Subftance it is [ufficient, aliter
21z Replevin. 148

It does not lic againft the Lord who di-
ftrains for Reut not due. ib.

Where the Plaiuntiff’s Title ought to

be anfwer'd exprefly. 170, 174

Why Colour fbell te givern iz 2rof

pafs. . 174
An altual Poffeflion ought to be ex-
prefly alledged in Trefpafs. 224,
Trover for a Diffrefs wnlowfully ta-
ken. 9
For Titkes. 42
Againft Baron ard Feme, bow to de-
clare. 165
The Point of the Adion is the Converfion.
165, 166

——~The Plaintiff’s Title ought to be an-
[wer’d exprefly. 174
—~On a Setfure by the King’s Officer.
7 198, 199

Tythes. A Prefcription in non deci-
mando for @ Spiritual Perfoity and for
his Copybolders. 2
Difcharge &y Unity. 31

Perpetual Unity fhewn in Difcharge
of Tithes, and preferibed in the ib-
bot 5 the Defendaint fhewed the Abbey
Jouizded 5 Box. within Timey, &c. a
good Bar. \ 31

—— A Suggeftion de modo decimandi
for Hool and Lambs, and 1% Proof for

the Wool 5 if good for the Lawnls. §s
Demanded on /éweml»"Titles 171 one

Action. 63

Adion cn the Statute 2 E. 6. tle
Nature of it. 63, 127

——Ticfpafs for Lithes fevered. vk

Frefcription in non decimando.

79

R y¥
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——The Spiritual Court hath no Furif-
diltion on a Prefcription in non deci-
mando, otherwife de mode deciman-
di. Page 79

Payment of Dithes to the Parfon is
a Difcharge againft the Vicar. 86

——A Cufiom to fet forth Cocks, &c.

in Satisfaltion of all other Tithes a- |
rifing on the fame Land, &c. ib. |

Of common Right all Tithes belong to

the Parfon. ib.
Tithe of Hay is a Difiharge for A-
giftment in the [ame Land: So Tithe of

Corn for Halm. ib.
——— One Tithe for ome Land in one
Tear. ib.
A Graut of bis own Tithes. 94,

95

The Affignee fball not bave a Prohibi-
tion. 95
A Conveyance of Tithes fhall follow
the Nature of the Land. 132
——If an Eftate in them may commence
in futuro. ib.
——Tithes are always in efle. 132
If a Leafe of them fhall enure by
Way of Intereft or Difcharge. 132

Enditioni exponas. The Sheriff
cannot [el] Goods [eifed without fich

Writ. 44
Venire facias. Hhere it fball be from
the Manor, and where from the Place,
and where from both. 26
——Words i one County, Matter of
Fuftification in anotier; from whence
the Venne. 49
The like, if in a different Place in

the [aine Connty. ib.
e——Where it does not anfwer the Award
on the Roll. 6o
Amepded 111 the Telte. 64

——1In the Name of the Sherifl. €4, 69
——— Award thereof general and {pecial.

De Novo. "
Mifawarded between a Vill and a
Hamlet, and a Parifh. 77, 104, 127
~——3wo Defendants, Fuigiuent by Ni-
hil dicit againft cuc, the other pleads
to Iffiuey how the Ven® fac’, and H'vit
of Inquiry fhall be. 1c9
1

64

——A Venue from a Ward in a City.
Page 159

Where Iffue is taken on 2 Commen
the Venue fball be from the Land iu
whichy and to which it is appurtenant.
77

Ejettment for Lands in three Vills,
the Defendant pleads that the Plaintiff
after the laft Continuance enter’d iuto
eight Acves parcel” Premiffor’, with-
ent [aying i which Vill; where the
Venue fhall be. 181
——Trefpafs laid iz G, ated W. the De-
fendant pleads they axe Parcel of the
Manor ;5 whence the Venue. 152
Replevin for taking iz B. Conufance for
a Leet YVine of a Leet in B. for the
Refiants within the Precindi of the Ma=-
nor of B. Venue from the Vill and Ma-
not. 186
A Way from one Vill to another fliall be
tried from Loth. 187
So Land in D. beld of the Mancr of S.

-

ib.

Verdi&k. Agreement smplied in a Verw
didl. 61
The Court vegards only the Doult of the
Fury. ib.
A Verdic? incertain aided Uy Intend-
ment. 61, 228

Iy Aflumpfit, a Icrdict that the Plaintiff
bas (uftained Damages by Noi-per-
forinance, is not geod. ol

A Verdict which finds the Iife guilty,
and notbing as to the Husbond is iil.

106

——Two Mitters in Iffuey aiid iothing
fonnd as to one. 109

~——Declaraticiz in Trefpafs i cue sicre
found in balf the Acrey gecd ; aliter i
Ejectmeir, 114

In Trefpals, a Icidi? «which fuds rhe
Ternure iz Subftance, 7s good; aliter
in Replevin. 148

Vicar. Paymeit of Dithes to toe Parjois
is a Difcharge againft the Vicar. 86

The Vicarage devived from the Parjoiage.

ib,

All Tithesy of Common Righty belong to
the Parfon; evgo the Ficzi ought to
few a Title to Tithes. 86

Villain.
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Villain. Proceedings iz a Nativo ha-
bendo to iufranchife a Villain. Page 2

Unity to difcharge Tithes. 31
Volenti non fit Injuria. 53
Ufurpation againft the King. 905 91
The King releafes to zu Ufurper. 91

Ufury. 1ool. lent for a Tear, if be may
take 5\ for Interc at the Eund of [ix
Mozuths. 30, 31

Corruption between the Debtor and Sure-
ty, to which the Debtee is unot privy,
will not burt bim. 47

Arrant of the Sheriff to forr &
cuilibet, fhall 0t be taker as an-

 other Authority. 25, 26
Warrantia Charte depending is no Bar
in Covenat. 139
It is a veal Action and binds the Lazd.
ib.

Warranty i1z Exchange. 8
That a Thing is of fuch a Value. 20
———What [Vords in a Leafe rke a
Warranty. 139
What warrants the Freebold, aud what
does 1ot ib.
Covenant brought on a Warranty. ib.
Watte. If ir lies againft the Affignee of
the LefJee of Part of the Term. 37
~——Where the Defendant orzhe to tia-
verfe the Seifin.
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Way. The antient Way is flopped, to
go in the new one is not a Trejpafs.
Page 141

Cafe for a Difurbance of a Way. 159
If a Way fball be claimed as appurtenant

or appendant to a Houfe. ib.
It is an Eafe and not an Interefl. ib.
A Prefcription in a Way how laid. 163
Wear. Indittment for ereding it. = 66

Will.  The Probate thereof behmg’d ori-
ginally to the Common Law. 92
Wood. It is not Timber dum crefcit,
but IWood. 152
Writ. Jf breve Domini Regis currit
2 the Cinque Ports. _ 13
Parfon and Vicar make [everal Leafes of
Tithes to B. if he baving two Titles
may have one Altion for them? And
if againft [everal Tenants. 63
——If one 1ay comprebend two Altions
i1z one Writ. ib.
Album breve, where it fhall be
amended. 110
Writ of Right.  Of what Poffeffion the
Demandant [hall count in this Hrit.
211

How a Petit Capias to iffie o1z a Default
on an Imparlance to a Day certain. ib.
The Fudgment o a Defanlt on an In-
pariaice general sud [pecial. ib.
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BIrd’s Mod. Conveyancer, being a
choice Colle&ion of Precedents ap-
prov’d by the moft eminent Counfel,
viz. Sir Edward Northey, Mr. Webb,
Mr. Piggot, &c. 1729. r

Cafes in Equity Abridg’d. 1732.

Francis’s Maxims in Equity. 1728.

Farefley’s Mod. Cafes 2d. Edit. 1725.

Hawking’s Pleas of the Crown. 2d.
Edit. 1726,

Hobart’s Report’s, with new Refe-
rences 1723,

Jenking’s Bight Centuries: Or, Eight
hundred Cafes folemnly adjudg’d in
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Writs of Error. 2d. Edit.

Jones’s (Sir Tho.) Reports. 2d. Edit.
1729.

Lilly’s Pra&. Conveyancer. 2d. E-
dit. 1732,

Levinz’s Reports 3 Parts. Fr. Eng.
2d. Edit. 1722.
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Nelfon. 1718.
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Mod. Cafes 2d. and 3d. Q. Anne.
3d. Edit. 1733.

Nelfon’s Reports in Chancery in the
Time of Sir Heneage Finch. 11725.

Pearce’s Laws of the Stannaries in
Cornwall and Devon. 1723.

Salkeld’s Reports, 3 Vols.

Salkeld Vol. 3. {old alone.

Sir Henry Spelman’s Englith Works
relating to the Antiquities of Great
Britain. 1727. ~
Ventris’s Reports. 4th. Edit. 1726.

QUARTO.

Fitzherbert’s Natura Brevium, with
Notes. By Judge Hale.
OCTAVYVDO.
A Colleétion of Heads and Titles
proper for a Common Place Book in

Law and Equity. 1733.
Arbitrator: (Compleat) or, Law of

I731.

Awards and Arbitraments in all its |

Branches. 1731,

1

Afhby and White: Or, the Great
Queftion whether an Action lLe
Common Law fer an Eleftor. 1-05.

Attornies Companion: Or, Com-
pleat Affidavit Man. 2d. Edic

Bohur’s Law of Tithes. 2d. Ed.z1-31.

Bohur’s Curfus Cancellaciz. zd. ..

PP
al

dit. 1723.

Bohun’s Inftitutio Legalis. 4th. Fdi:
1732.

Browne of Finzs 2 Vols, 6th. it
1725,

Clerk’s Eng. Inftruétor in the King’s
Bench and Com. Pleas, 2 Vols. 1733.

City Liberties: Or, the Rights of
Freemen. 1732.

Commons (Law of) and Common-
ers. 2d. Edit. 1720.

Carter’s Law of Mortgages. 2d. E-
dit, 1728,

Greenwood of County Courts. gth.
Edit. 1730.

Game Law, relating to Hunting,
&ec. 1732,

Hawkins’s Crown Law, 2 Vols. 1728,

Hale’s Hiftory and Analyfis. 2d. E-
dit. 1716.

Jacob’s Chancery Practifer, 2 Vols.
1730.

Juftice’s Cafe Law. 1731.

Jacob’s Law Quibbles. 3d. Edit.

Mod. Conveyancer, 3 Vols. 3d. Edit.
1726,

Manwood’s Foreft Laws by Nelfon.
1718,

Officium Clerici Pacis. 3d. Edit. 1726.

Retorna (new) Brevium in B. R.
C. B. zd. Edit. 1728,

Sheriff (Compleat) 3d. Edit. 172~,
- Townefend’s Preparative to Plead-
ing. 3d. Edit. 1713,

Bibliotheca Legums Or, a new and
compleat Lift of all the Common and
Statute Law Books of this Realm, Al-
phabetically digefted in an eafy Me-
thod: Giving an Account of their fe-
veral Editions, Dates and Prices, and
wherein they differ; 2d. Edit. Com-
pil’d by 7. Horrall.



