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Deo; Patriz, Tibu

N UM antillum boe
meitin, in prefa-
tione oftavi méi

R operisy ex bifio-
yiarum confenfu, apud fti-
entes Leltores (dum moniu-
mentis fudicialibus baud
dubio quadrat) optatos a-
deo produxit effeltus, adfi-
cere nommulla vifum efly
quibus [uadeor & [atisfalli-
oni- &, folamini addatur eo-
rum, qui (oli navalis Leges
municipales (id quod omiues
oportet ) colunt pariter ac
Amant.

Multum antiquus €3 n0s
#inus elaboratus pewes me
¢t traflatus de Legibus €3
Confuetudinibus bujus veg-
niy quibus res bujus nofire
gentis publice 1100. ab
bmo retroaltis amnis age-
bamtur. Titulum fimul &
bujus libri materiam dicat

what thereunto,

X Ecingthe light Touck
ew,. | SavE 15 my Pre-
@ face 1o my eighth

e [lork out of Con- '
fent of Hiftorys bath with
the judicious Reader ( find-
ing it confonant to judicial
Record) wrought (o good
Effelty; 1 will add [ome-
ohich T
am perfuaded wibl add te
their Satisfaltion and So-
lace therein, who do re-
verence and love (as. all
Men ought) the wnational
Laws of their native Conn-
try. . :
I bave a very ancient
and. learned Treatife of thé
Laws and Ufages of this
Kingdom , whereby this
Realm was governed about
1100. Jears paft, of the
Title and Subjelt of which
Book the Author fhall tell
you bim(elf in thefe Words.

b &

ipfe author, bis werlis:
Que!l fumme jeo appelloi
Mirror aux Juftices, fo-

Part IX.

Which Summary I have In Proemio. |

The Book ca1-
1ntltl€d, the Mirror Ofled the Mirror

Juftices, according to the of Juftices.
A2 Virtues
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Wirtues and Subftances
imbellies which 1 have
obferved, and which have
been ufed by holy Cu-
ftoms fince the Time of
King Arthur, &ec.
And {oon after. The
Law whereof this Sum-
mary is made, is of an-
v cient Ufages warranted
called theCom- . & .
mon Law by holy Scripture; and
Councils gene- becaufe it is generally gi-
Yal or riia- o T
ments. veén to all, it is therefore
called Common. And for
that there isno other Law
“but this, this alone of An-
tiquities, it is by general
Councils -or Parliaments
permitted to be ufed by
holy Ufages, &3¢
Iz this Book in Effel?
appeareth the whole Frame
of the -antient Common
Laws of this Realm, as
by thefe few Particulars
Soall appear : As the Di-
wverfity and Diftinttion of
the Cotrts of Fuftice (which
are officine legis.) And
firf of the High Cours of
Pariiament, which Court is
mentioned. before by the
Name of Council gemeral
or Parliament, and cap. 1.
{ect. 3. King Alfred or-
daineth for a Ufuage per-
petual, that twice in the
Year, or oftner if Need
be, they fhall aflemble
themfelves at London to
treat in Parliament .of
the Government of the

Cap 1. Seét. 1.
The [ aws war-
ranted by holy
Scriprure.

Why they be

The High
Courrof Par-
Jiament.

Cro. Arg. 54.

lonque ceo que jeo trova
les vertues & les fubftan-
ces imbellies, & puis le
temps le Roy Arthur ufes
per faint Ufages, &c.

Et paulo poft. La Ley
dont ceft fumme ef? faity eff
efcrig des auncient ufages
garrant de faint Eferipture;
& pur ceo que eff general-
ment done a touts, eft ap-
pelle Commune. Et par
ceo que nul auter Ley eff
for(gue cela, cle un danti-
quities in Councells genes
ralls ou Parliaments eg
fuffer defire ufe per faints
Ufages, &c. ‘

Totum fere antiquio-
rum hujus regni Legum
Communium contextum
habet hic liber, (ut hifce
particularibus fatis lique-
bit): cujufmodi funt Di-
verfitas & Diftinctio Cu-
riarum jufticie (que ip-
fius fane Legis funt offi-
cinz). Primum itaque de
{uprema Curia parliamen-
taria, qu® cum ante me-
morata fit appellatione
Concilii  generalis five
Parliamenti, tum cap. 1.
fet. 3. Le Roy Alfred
ordeigna pur ufage perpe-
tuelly, que a duex foits per
lan, ou pluis foveut pur mi-
Jiery in temps de peace fe
‘affembler’ a Londres pur

parliamenter [ur le guide-
ment
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ment del people de Dien,
coment gents [0y garderent
de pecher, wiverent en qui-
ety receiverent droit per cer-
tain ufages & [aints Fudge-
ments, &3c.

2. De Curia Cancel-
lavi@z.  Ordeign fuit que
chefeun eyt del Chauncery
le Roy briefe vemedial a (a
plaint fans nul difficuitse,
&c. 7. e. without Fine or
Fee, &3¢

In temps l¢ Roy Al-
fred nefoit nul briefe de
Grace, eins fueromt touts
briefs remedials, grauta-
bles come de Det per vertue
de ferement, &c.

3. De Banco Regis.
Chief Fuftices teignants
les pleesle Roy. Et deinde,
Al office de chiefe Fuftices
appent les tortomions Fudge-
ments, & les torts &3 les
errours dauters Fuftices re-
dreffer € punier per briefe,
Hequidant de faire wener
devaunt le Roy les parties
& Je Record ovefque le
briefe original; Et per de-
vant tiels fuftices font
touts briefes pledables, re-
tournables & terminables,
ou mention eft fait devant
e Roy mefme, &c. Er cy
appent a lour office d’oyer €3
terminer touts plaints faits
de perfonal torts faits a 12
lieus demtour le Roy: Et
les Goales deliverer des

Ag

Peopie of God, how they
fhould. keep themfelves
from Sin, fhould live in’
Quiet, and fhould receive
Right, by certain Laws

~and holy Judgments, &c.

2. In the Court of gy, 1. 5:4. 3.
Chancery. Ig was ordain- E{‘," Court of
ed; that every.one, UPON Cap 5. ek, 1.
Complaint, fhould have
out -of the King’s Chan-
cery, a Writ remedial,
without any Difficulty;

&e. L ,
In the Time of King

Aifred there was no Writ

of Grace, but all Writs

were remedial, grantable o

(as of Duty, *¥) by Virtue i.e. without
of an Oath, & . Lo &5

3. The.King’s Benc‘h.é‘}uﬁi ven-,
Chief Juftices holdingC,p. s De Ju-
Pleas of the King. ~And rifdictione,
foon after, To the Officegoncty. 2
of the Chief. Juftices be-
longeth to redrefs and
punifh by Writ the wrong-
ful Judgments, Wrongs,
and Errors of other Ju-
ftices, And to . caufe to
come before the King the
Parties and the Record
with the original Writ.

And before thefe Juftices
are all Writs pleadable,
returnable, and determi-
nable where it is menti-
oned, before the King
himfelf, €9¢. It belongeth
alfo to their Office, to
hear and. determine all
Plaints of  perfonal
| Wrongs,
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Wrongs, done within 12
Miles of the King: And
to deliver the Gaol of
Prifoners  deliverable:
And to determine all that
is determinable by Ju-
ftices in Eire, and more
or lefs according to.the
Nature of their Commif-
_ fion. -
Cap. 4.5& 4. The Court of Com-
The Court of Mon Pleas.. To the Ju-
Common Pless ftices of the Bench Pow-
er is given to take Fines,
to hear and determine
grand Affifes, Common
Pleas, &3c.
Capeodern,  4..The Court of Ex-
The Courtof chequer. Moreover the
Extheqier.  Barons of the Exchequer
have Jurifdi&tion over the
King’s Receiversand Bai-
liffs, and of the Aliena-
tion of the Fiefs (or Fees)
and Rights belonging to
the King, and to the
Rights of hisCrown, &c.
fop JuSeft s 6, Faficiarii stineran-
Juitices in Eirc, 7655 OF Juftices in Eyre.
The Kings do Right to
all Men by their Juftices,
Commiffioners itinerant,
affigned to have Conu-
fance of all Pleas. In Aid
of fuch Eires, the Sheriff’s
Turns, and Views of
Franc-pledges are necef-
fary. And all thofe whom
the good Men of fuch
Enquefts did indi& of a
capital Offence, the Kings
were wont to  deftroy

prifomers  deliverable : et
termiyer quant que eft ter
minable per Fuflices er-
rants, € plnis ou meins
[olongue le nature de lour
Conzniffion. .

4. De Curia placito-
rom Communium.  Ef
aux Fuftices del Banke a
quenx poyer eft dorne de pren-
dre fines, de oyer and ter-
miner les grands affifes,
Common Plees, &c.

5. De Curia Scaccarii.
Oufter ceo onnt les Barons.
del Efchequer jurifdiction.
fir les Receivors €3 les
Baylifes le Roy, & [ur
Alienation des Fiefts &
droits appendants al Raoy.
€ al droyt de [a Corone,

c.

6. De Jufticiariis itine-
rantibus. Les Royes font
droit a touts per lour Fu-
fices Commiffaries erraits,
affignes a touts Plees. En
ayd de tiels Eires font
Tornes del Vifconnts necef-
fariesy €8 Views de Frank-
pledges. Et quamt que
bones gents a tiels En-
quefts enditerent de peche.
mortel, foloyent les Royes.
defivucre fans vefpons, les
queux tfages durant ricore
en Alermaigne ; .wmes per .

SUNER garnmt
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garrant de pitie & de
mercie (&3 pur ceo que la
Srailtie de bome ne fe poit
tener de pecher fi abfti-
nence ne [oit de la grace
de Dien) ‘Accord eft quel
nul Appellee ne Inditee [oit

deftroy [ans refpous.

. De Curia Vicecomi-
tis (quam Turnum voca-
mus) de qua fupra dici-
tur, Les Vifconts daun-
cient ordinance tenomt af-
[emblies  generalls  deux
foits per lan en chefcun
Hundredy ou touts les fief-
tenants deins le Hundred
font obliges de wener per
le fervage de lour fiefs,
cefiafcavoir, un foits apres
le S. Michael, € autrefoits
apres la Pafche. Et pur ceo
que les Vifcounts a ceo faire
fout lowr Tornes de Hun-
dred, [ont tiels venues ap-
pels Dorunes des Vifeounts :
On aux Viftounts appent
denquirer de touts peches
perfonels, & de touts cir-
cumfiances de peches faits
en ceux Hundreds, €3 de
torts des Minifters le Roy
€ la Roigne, & de torts
faits ‘au Roy € ab Com-
minalty del people [olong;
Jes points avantdits en
Jes divifions de peches.

A 4

without any . nfuwer;
which Ufages are yet in
Practice in Alimaigne: But
by Warrant of Pity and
Mercy, (becaufe the Frail-
ty of Man cannot refrain
from Sin, unlefs God of
his Grace give him Abfti-
nence,) Itis accorded,that
no Appellee or Indictee
fhall be deftroyed with-
out Anfwer.

i

4. 'The Sheriff’s ‘Torn, Cap.1.Se&.15'

whereof Mention is made
before. The Sheriffs of
antient Otfdinance do
hold general Affemblies
twice a Year in every
Hundred, whither all the
Freeholders within the
‘Hundred . are bound to
come by the Service of
their Fiefs (or Fees) that
is to fay, once after Mi-
chaelmas, and another
Time after Eafler. And
becaufe the Sheriffs for the
doing hereof mdke their
Turns (or Courfes) thro’
the Hundred, fuch Aflem-
blies are called, the She-
riff’s Turns. Where, it
belongeth to the Sheriffs,
to enquire of all Offences
Perfonal, and of all the
Circumftances of Offen-
ces, done in thofe Hun-
dreds; and of Wrongs

¢ Turais.

done by the Kings and Note:

Queens Miniffersg and of
Wrongs done to the King
and to the Commonalty,
according



Cap-1.5e&. 17,

De Vifu Fran-
clplegii.

Tothe READLELE R.

according to the Articles
aforefaid in the Divifions
of Offences.

8. Leets ou Courts des
Views de Frankpledge.
Concerning thefe Affem-
blies, firft, it is thus or-
dained, That every Hun-
dredor fhall affemble once
a Year,and notonly Free-
holders, but all of the
Hundred, as well Stran-
gers as Denizens, from
12 Years upwards (except
Archbifhops, Bifhops, Ab-
bots, Priors, and all reli-
gious People and Clerks,
. Earls, Barons, and Kts.
married Women, Perfons
dumb and deaf, difeafed,
Baftards, and Lepers, and

thofe that are Deciners
elfewhere) to inquire of
the Points aforefaid, and
of the Articles foowing ;
and that, not by Bond-
men or Women, but by
the Oaths of 12 Freemen
at the leaft, for a Bond-
man cannot indict a Free-
man, nor no other that is
not receivable to do Suit
in the fame Courts. And,
becaufe it was anciently
ordained, ' That none
fhould abide in theR ealm,
if he were not in fome
Dezeine (or Tithing) and
undertaken for by Free-
'men, the Hundredors are
once a Year to View the

Fraakadges and  che

ceo  font

. 8. Leets ou Courts des

Views de Frankpledge.
De celies affemblies  pri-
miers eftoit ainfi ordeigne,
gne chefcun Hundredor fait
common affemblie un foits
per any €3 nemy (olement
de fieftenants, mes de tonts
del Hundred eftrangers €
denizens de 12. aus enfu-
isy forfprife Archievef-
ques, Evefques, Abbesy Pri-
ors, € touts geuts de re-
ligion &  touts Clerks,
Countiesy, Barons, &€ Che-
valiers, femes efpoufes,
furds € Mutesy, Malades,
fols-naiftres, & mefeans,
&8 ceux que font ailors en
dezeiny, pur enguir’ des
points avautdits € des
articles f[uivantsy & nemy
per ferfs ne per femmes,
mes per les [erements de
12 frankhommes al meinsy
car ferf ne poit nul frank-
bomme inditery wne nul
auter qtie neft receivable a
fute faive en mefmes les
Courts. Et pur ceo que
ardeigne fuit ancientment,
que nul ne demurraft en
le Roialme fih ne fuit
en dezeine & plevy de
fraukbommes, appent aus
Hundredors de Viewer un
foits per lan les frankpledges
& les plevies; & pur
tiels Views
appells
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appells Views de Frank-
pledges. -

9. De Curia Comita-
tus. Un court teignont les
viftonts de mois en mois,
ou de cing [emaigns en
cing folon lour greindure €3
bargefle de pais: € celles
courts font appelles Conn-
tiesy, ou les Judgments fe
fort per les [utors fi breve
ne y foit : Et ceo eft gar-
rant de Furifdiition ordi-
nary.

10. pe Curiis Domi-
nicalibus, & Hundredo-
rum. Lautres mean courts
font les courts de chefcun
Seignior del fief, &c.

11. De Curia pedis
pulverizati. Et que de jour
en jour [oi baftaf droit de
efirangers en  faires €3
markets, come de poudrons
[olongue le Isy Merchand.

12. Court de Admi-
raltie. Le Roy eit fove-
raigne juri(dit® fur la mer.

13. De Curiis Forefte.
Les miniflers le Roy de fes
forefts omt power per ay-
thority de lowr office, a
mitter gents al ferem’t fans
breve le Ro)éfm le falvac®
de la pees & pur le droit
e Roy, €8 pur le common

prony &c.

Sureties: And therefore
are fuch Views - called
Views of Frankpledge.-

9. The County Court. Cap.1.Sect.15.-
The Sheriffs hold a Court The County
from Month to Month,
or from five Weeks to
five Weeks, according to
the Greatnefs and Large-
nefs of the Country: -And
thefe Courts are called
Counties,where the Judg-
ments are given by the
Suitors, if there be no
Writ: And this is war-
ranted by ordinary Ju-
rifdié’tion?’ v

10. Court-Barons and Cap.r. $e&. 15,

§ .. Court-Baron
Hundred-Courts. The o- 75,20

ther mean Courts, are the Court.
Courts of every Lord of
the Fee, &3¢. :

11. Courts of Pipow.- Court of Pi.
ders. And that from Day Cup. ;. Sea. 3
to Day fpeedy Juftice beand Sect 5.
done to Strangers in Fairs Gomys,
and ‘Markets, as of Pi-
powders, according to the
Law of Merchants.

12. Court of Admiral- Cap. 1.5¢&. 3.
ty. The King hath fove- ,?,?r“aﬁy'ff Ad-
raign (abfolute) Jurifdic-
tion upon the Sea. (No#

Jo on the Land.)

13. Courts of the Fo- Cap.1.Sedt.13.
reft. The King’s Mini- 5o of the
fters of his Foreft have
Power by Authority of
their Office, to {wear
Men without the King’s
Writ, for the Safeguard
of the Peace, and for the
King’s Right and the
common Good, .

He

~



Cop 2 Sell. 5.
of (Countors.

Note.

Lap. 1. Sedt. 3.

- Serjeants,

To the R EAD E R.

He alfo treateth of the
Profeffors of the Lawy as
of the Countors, that is of
the Serjeants and other
Pieaders. There are
many that cannot profe-
cute nor defend their own
Caufes in Judgment, and
many which may not:
And therefore are Coun-
tors neceflary, that that
which the Plaintiffs and
Aftors may not or can-
not do by themfelves,
they may do by their
Proétors, or
Friends. Countors are
Serjeants skilful in the
Law of the Realm, which
ferve the common Peo-
ple to profecute and de-
fend their Adtions in
Judgment (when need is)
for their Fee.

And alfo  of Atrtornies,
where among ft other Things
it is faid, None may be
an Attorney, which may
not be a Countor, £3c.

Of the Msnifters of Fu-
ficey as Vifeonnts, Coro-
nersy Efcheators, Bailiffs
of Hundreds; &c. Alfo by

. the ancient Kings, Coro-
s - w
ners were ordained in e-

Cap. 1. Sedl. 3.

very County ; and She-
riffs to keep the Peace
when the Earls were ab-
fent from their Charges,
and Bailiffs in liea of
Hundredors, &3¢

Of the Prevogatives of

Addit etiam de legis
Profefloribus, nempe de
hiis quos Countors dici-
mus, id eft, Servientibus,
& de aliis caufarum aéto-
ribus.  Plufors fort que ne
[cavent lour canfes pronous-
ce ne defendre en judgment,
&3 plufors que ne poyeut ; &3
pur cec font Countors rnecef-
[aires, cy que ceo gue plain-
tifes €3 allors me poyent
on we [cavent per eux mef-
mes,y facent per lour Ser-
Jeantsy ou proctrators, an
amies. Countors [oit Ser~
jeants fachants ia Ley del
Royalme, que [agent al
comion del pecple a pro-
nouncier €3 defendre les
actions emn jugemeity pur
ceux que miftier eunt pur
lour lozer.

Item de Atturnatis,
ubi inter alia dicitur, Nuj
poet efire Atturney que ne
purr’ efire Countory &c.

De Miniftris Juftitie,
ficuti de Vicecomitibus,
Coronatoribus, Efchae-
toribus, Ballivis Hundre-
dorum, &c. Auxy ordeig-
nes fueromt per viels Royes
Cororzers en chefcan Conn-
tie, € Vifcoumts a garder
la peace quant Jes Conntees
[0y demifierent des gards,
& Balifes en lieu de Cen-
teiners, &e.

De Regis Prerogati-

vis:
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vis: Sicome Deodands, A-
lienation as Aliens, Tre-
four trove, Hrecke, Eftray,
Chattels des Fedons €3 Fu-
tifs, Coumties, Honours,
Hundreds, Soknes, Gagles,
Forefts, chiefe Cities, chiefe
Ports de la Mer, grannas
Marnors : Ceux droits reti
endront  les primer Royes,
-8 de remnant de la Terre
Jeofferont les Countees, Ba-
rons, Chivalers, Serjeants,
& auters, a temer de les
Royes pur les fervices pur-
viens &5 ordeignes al de-
fence del Realme. Or-
deigne fuit que fee de Chi-
valer deviendroit al eigme.
fits per fucceffion de beri-
tage, €3 que focage fee fuit
partible parenter males en-
fants. Et gue les marigges
Juiffent al liege Seigniours.

Capite primo agitur de
Criminibus, eorumgque
divifionibus; De crimine
lefee Majeftatis, de Falfi-
ficationibus, de Proditio-
ne, de incendiis, de ho-
micidio, de felonia, de
burglaria, de raptu, &c.
Secundo, de Adtionibus,
de Judicibus, de Actori-
bus, &c. Tertio, de Ex-
ceptionibus  dilatoriis &
peremptoriis, hoc eft, pla-
citis ad breve & (ut lo-

the King: As of Deo-
dands, Alienation to A-
liens, Treafure found,
Wreck, Waif, Eftray,
Chattels of Felons and
Fugitives, Counties, Ho-
nours, Hundreds, Sckes,
Gaols, Forefts, chief Ci-
ties, chief Ports of the
Sea, great Manors. Thefe
held the firft Kings as
their Right, and of the
Refidue of the Land did
enfeoff the Earls, Barons,
Knights, Serjeants, and*
others, to hold of the
Kings, by Services pro-
vided and ordained for
Defence of the Realm.
It was ordained, that the
Knight’s Fee fhould come
to the eldeft by Succef-
fion of Heritage ; and

that Socage-Fee fhould Note.

be partible between the
Male Children; and that
the Liege Lords fhould
have the Marriage.

He treateth in the firf}
Chapter of Crimes and their
Divifions 5 of the Crime of
Majeftyy of Faufonnery, of
Treafon, of Burning, of
Homicide, of Felony, of
Burglary, ' of Rape, &c,
In the fecond of Affions,
of Fudges, of Alkors, &e.
In the third of Exceptions
dilatory. and peremptory,
that is. Pleas to the Writ
and int Bar, &c. Of Trials
by Furies and by Battail,

0
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of Attaints, of Challenges,
of Fines, &c. In the fourth
of Tudgments, and therein
of Furifdittion, of Procefs
an criminal Caufes, and in
Aétions real, perfonal, and
mixt. So as in this Mir-
Yor jyou may perfeltly and
truly difcern the whole Bo-
dy of the Common. Laws of
England. Ir Mr. Plow-
den’s Commentaries, fok 8.
in Fogafle’s Cafe, Brad-
thaw Artorney General ci-
teth this Book by the Name
of Mirror des Juftices, le
quel (faith be) fuit fait
devant le conqueft. Z7he
Meaning of Bradthaw was,
not that the Book was made
before the Conqueft, but that
2he Text of Law which be
citeth out of that Book was
the Law of this Realm be-
fore the Conguefp.

But berey, though fumma
fequar faftigia rerum, yez
I will flay my Foot and fix
my Staff a whiley for this

grave and learned Author

will fhew us in this Mir-
vor the great Antiquity of

the faid Courts of the Come .

mon Law,and particularly

of the High Court of Par-.

v

quimbr) in barram, &c.
De explorationibus cau-
farum juramento 12 vi-
rorum, & Duello: De at-
tincturis, de Calumniis,
de Finibus, {¢. Quarto,
de Sententiis judicialiter
latis ; & has dum tratas
agit de jurifdi&ione, de
Proceflu in caufis crimi-
nalibus, & in altionibus
realibus, perfonalibus, &
mixtis. Adeo ut in hoc
fpeculo totum Legum An-
gliz municipalium corpus
perfpicue imo veriffime
videre eft. Apud Magi-
ftri Plowder Commenta-
ria, in cafu Fogaffei, fol,
8. Bradfbaw Atturnatus
generalis hunc librum ci-
tando, ei nomen dedit
Speculum Jufticiariorum,
le quel (inquit) fuit fair
devant le Congueft : Non
interim intendens condi-
tum fuiffe gente hac non-
dum fubata, textum ve-
ro Legis, quem exX illo ex-
cerpferat, Legem fuifle
hujus regni ante devit-
am hanc Nationem.

At (licet fumma [equor
faftigia rerum) componam
greflus, & baculum hic

- paulifper figam, interea

dum gravis nofter mul-
tumque literatus author,
in hoc fuo {peculo, im-
menfam illam Curiarum
Legis Communis nos e-
doceat antiquitatem, e-

amque
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liament ever fince the Time vy 1iaments

amque figillatim de fu-
prema parliamenti Curia,
ufque a temporibus Regis
Arthuriyqui an’ a Chrifto
nato §16. plus minus
regnavit : Non, quod fo-
rum iftud c®terave eo
temporis inftituebantur,
{ed quod tractataille {fuo
nullas fibi propofuit fupe-
riorum ztatum Leges ac
Confuetudines hujus reg-
ni- defcripfiffe, fed has {o-
lummodo qua regno e-
jufldem regis & exinde
infenuerant. In medium
(ut audiviftis) profert fta-
tutum a Rege Alfredo{an-
citum, tam de 'Curia hac
parliamentaria bis in an-
no convocanda Londini,
quam ut ternum hujus
magni honorandiqueMag-
natum Conventus indica-
retinftitutum ; 1. ad {ub-
ditos a delinquendo deti-
nendos, hoc eft, ut de-
lifta, tum bonis cautifque
- legibus,tum debita earun-
dem executione anticipa-
rentur ; 2. Ut tuta tran-
quillaque fit vita homi-
num ; 3. Ut fixis quibuf-
dam San&tionibus, {anc-
tifque Judiciis jus unicui-
que fieret, eatenus nimi-
rum ut reftius juftitia
miniftraretur, ut quafti-
ones & in Lege ambigui-
tates altiffima hac Curia
parliamenti enodarentur,
in certitudinem redige-
rentur, & dijudicarentur.

4

of King Arthur,
reigned about the Tear of
our Lord 516. not that this
Court and the Reft were in-
fituted them, but that the
Reach of bis Treatife ex-
tendeth no bigher than to
write of the Laws and
Ulages of this Realm con-
tinued fiuce the Reign of
that King. He citeth (as
you bave heard) a Statute
of King Alfred, as twell
concerning the holding of
this Court of Parhiament
twice every Tear at the
City of London, as to ma-
nifeft the threefold End of
this great and bonourable
Affembly of Eftates: Firft,
that the Subjelt might be
kept from offending, that
is, that Offences might be
prevented both by goed and
provident Laws and the
due Execution thereof : Se-
condly, That Men might
live [afely in Quiet: And
Thirdly, Dhat all Men
might receive Juftice by
certain  Laws and boly

udgments, that isy to the
End that Fuftice might be
the better adminifired, that
Queftions and Defelts in
Laws might be by this
High Court of Parliament

‘explained, reduced to Cers

tainty, and adjndged.

Tbis

vi

guho tefore K, Ar-
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This Courty being the
moft fupreme Court of this
Reabmy is a Part of the
Fraine of the Common
Lawsy and in fome Cafes
doth proceed legally accor=
ding to the ordinary Courfe
of the Common Law, as it
appeareth in 39 Ed. 3. fol.
9o be fhart, of this Court
it is truly faid, Si vetufta-
tem fpecte - eft antiquif-
fima, {i dig itatem eft ho-
noratiffima, fi jurifdictie-
nem eft capaciffima.

Aud  bere Queftion bath
been made whether this

"Conrt of Porliament comti-

ssmed durivg the Heptarchy,
Jet-the Records themfelves
ke anfwer. King Ina be-
gan bis Parliament thus,as
datl been -anciently tranf-
lated inso. Latin (wbich
Franflation I bave): Ego
Jra Dei gratia Weft-Saxo-
nam Rex, exhortatione
& doétrina Cemredes pa-
tris meiy, & Heddes Epif-

-copi mei, & Erkenwaldes
Epifcopi mei, & omnium

Aldremannorum meorum
& feniorum Sapientum

" regni mei, multaque con-

* Al Refla
¥eedera.

gregatione fervorum Dei
follicitus de falute ani-
marum noftrarum & fta-
tu regni mei, Conftitui
re¢tum Conjugium#*, &
jufta judicia, pro ftabi-
litate & confirmatlone
4

Hoc, cum fit forum in
hoc regno plane {upre-
mum, pars eft {tructure
jurium municipaliom, &
nonnungue {fecundum fre-
quentem illum & wfitatum
in Lege Communi ordi-
nem, legali modo habet
proceflus, ut in 39 Ed. 3.
fob. liquet manifefte. Et,
ut verbo dicam, meritode
hac Curia, S/ vetufiatem
frelies et antiquiffimay fi
dignitatem- eft honoratiffi-
ma, fi jurifdiclionem eff
capaciffima.

Queftionem quod at-
tinet, utrum Curia hze
parliamenti in ufu fuerat
durante illd- Heptarchia,
refpondeant {acra ipfa
{crinia. Inchoatio {ui par-
liamenti, a Rege Ina, hu-
juimodi fuit, uti antiqui-
tus in Linguam Latinam
convertitur (qu apud me
eft traduétio): Ego Ina
-Deé grasia Wefi-Saxonnm
Rex, exbortatione & do-
&rina Cenredes patris mei,
& Heddes Epifcopé meiy
€ Erkenwaldes Epifcopi
meiy & omuiam Addre-
mannorum meorum & [
miorum  Sapientum  regni
mei, multague congregatio-
ne fervortm Dei [ollicitus
de  [adute animarum no-
Srarum € flatu vegni mely
Confiitui reltum Conjugi-
wmy. & jufa judicia, pro
Sabikitate & confirmatio-
’ ‘ F {9
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ne populi mei, benigna fe
dulitate celebrari; Et nul-
lo Aldremanio wvel alicui
de tote regimine nofirg con-
feripta liceat abolere judi-
¢ia.

Ejufmodi fuit & Offe
Regis Merciorum ‘parlia-
mentum, ejufmodi Etber-
berti Regis Kanci®e, & e-
jufmodi reliquorum e fep-
tem regibus. Exacta jam
tum Heprarchia (ut in-
ftar multorum fint pau-
ca) Rex Edwardus, filius
Regis Alfredi, (de quo
fupra fit mentio) - ante
expugnationem illam hu-
jus Nationis primus, con-
venire fecit ad parlia-
mentum Exoni®, omnes
Sapientes {uos : Edwardus
Rex admonuit omnes - Sa-
pientes [uos qui fuerint Exo-
wiey ut invefligarent fimuk
& quererent quomedo pax
corum melior effe poffit quam
ante fuity &c. Quin &
facile conftabit hunc Sa-
pientum Coventum Op-
timates atque Communi-
tatem ad parliamentum
fimul inclufiffe.

Rex Ethelfanys apud
Great-2nley, ubi omnes
regni Nobiles pariter ac
Sapientes conveniebant:
Erat hic Conventus omui-
um Nobilium &3 Sapieutwm.
Imperante rege eodem a-
lia ejufdem edicta parlia-
mentaria infcribuntur, &

populi méi, benigna fe-
dulitate celebrari: Et nul-
lo Aldremanno vel alicui
de toto regimine noftro
confcripta liceat abolere

judicia. © . . e oo

The like Parliament s
holden by Offa King of 1.e
Mercians, and by Ethers

“bert, Kiwg of Kent, au/

the Reft of the feven Kings.
After the Heptarchy, ta~
king [ome few Precedents

for many, King Edward,

Sonn of the aforenaned
King Alfred, beforc the
Conzqueft - the Firft, beld a
Parliament at Exeter,and
called thither all bis IVife+
wmen : Edwardus Rex ad=
monuit omnes fapientes
fuos qui fuerint Exonie
ut inveftigarent fimul &
quarerent’ quomodo pax
corum melior effe poffi
quam ante fuit, &c. And
it fhall evidently appear
bereafter, that  this con-
ventus Sapientum. included
the Lords and Commons of
the Parliament. . *

TR L

King - Ethelftan apud

vil

Great-@nly ¥ where all the * This fecms

Noblemen and. Wifemen of

together; here was Conven-
tus omnium nebilium &
fapientivm. Iz the Reigs
of the [ame King other
of bis -ACts of Parliament

are

Heanly er
Henly on
the Realm where gathered Thames.
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are filed and anciently
tranflated thus : Hzc funt
judicia Exoniz quz fa-
pientes confilio Ethelftani
Regis inftituerunt, & ite-
rum apud Frefrefham¥*, &
tertia vice apud

ubi hzc definita fimul &
confirmata funt.

King Edgar, Surnamed
Pacificus, a¢ feveral Pla-
ces enalted many Laws by
the Counfel of bis wife
Men : Here was Concilium
Sapientum, whofe Alts of
Pariiament, being ancient-
ly tranflaved into Latin,
were intitled thus, Heac
funt inftituta que Edga-
rus Rex confilio fapien-
tum fuorum inftituit, &c.

King Etheldred af
Woaodftock ; and there
Laws were ordained by
bim and bis wife Men:
Hoc eft concilium qd’ E-
theldredus Rex & omnes
fapientes {ui condixer’ ad
emendation’ pacis omnis
populi apud Woodftock.
And anotber Parliament by
bim and bis Wifemen, both
Spiritual and Lay: Here
was Concilium {piritua-

lium & laicorum ; A4nd

filed another thus : Hac
funt verba pacis & prolo-
cutionis quz Etheldred®
Rex & omnes {apientes
€jus cum exercitu. firma-
verunt qui cum Anulano,

a temporibus antiquis tra-
duntur, Hec funt judicia
Exonie que Sapientes con-
filio Ethelftani Regis in-
fituerumsy & iterum apnd
Frefrefbam, €3 tertia wvice
apud ubi hec defi-
nita fimul & confirmata
funt .

Rex Edgarus, cogno-
mento Pacificus,locis pror-
fus disjunéis plurimas
fancivit Leges confilio Sa-
pientum: Erat hic Conci-
ligm Sapientum ; quorum
Parliamenti actorum La-
tine prifcius redditorum
titulus eft, Hec funt in-
flituta que Edgarus Rex
confilio Sapientum fuorum
inftituit, €.

Rex Etbeldredus apud
Woodftock, ibique ab il-
lo & fuis fapientibus le-
ges ftabiliuntur: Hoc eff
Concilium quod Etheldre-
dus Rex €8 ommnes Sapier-
tes fui condixerunty ad e-
wmiendationews pacis omuis
populi apud Woodfiock : A-
lioque parliamento, ab eo
& fapientibus fuis tum
fpiritualibus tum Laicis :
Hic erat Comcilium (piri-
tualium € laicorum. Et
alterius titulum fecit, Hec
Junt werba pacis & pro-
locutionis que Etheldre-
dus Rex €& ommues Sapi-
entes ejus cum exercity fir-
maverunt, qui cum Anu-

lano,
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Juftino & Guthmundo glde&wm'

ano, Juftino, & Guth-
mundo, Stigtani filio ve-
zit. Item & aliud ha-
buit parliamentum apud
Habam, Hec inflitnerunt
Etheldredus Rex & Su-
pientes ejus apud Habam.

Stigtani filio venit.
beld another Parliament at
Habam: Hec inftituerunt
Etheldredus Rex & {api-
entes ejus apud Habam.

*1i

pa
A4 102, 104, .

Rex Edmundus Londi-

ng Edmund at Lon- Cire. Ann 920,
ni, quo fummonuit &

Wilkins imd.
don, where be [ummened pa. 73, &e.

Spirituales & Tempora-
les fub nomine uno gene-
rali Sapientum: Hic ob-
ferves Conventum Sapien=
tum Spiritualinm €3 Lempo-
ralium. Interpretem ve-
ro ipfum antiquum au-
dire operz pretium eft,
Fdmundus Rex congrega-
vit magnam Synodum di-
vini ordinis & feculi apud
Londonie  civitatem in
Santto Pafche  folenni o
&¢. Initinm alterius par-
liamentorum ejufdem ita
{e habet, He f[unt infti-
tutiones, quas Edmundus
Rex & Epifiopi fui cum
- Sapientibus  [uis inflitue-
rust apud Culinconam, €c.
Et paulo poft, Ego Ed-
mundus Rex mando €
preecipio omi populo /E:;zz-
orum & jumiorwm qui in
regione mea [unty qui in-
veftigans invefligavi cum
Sapientibus clericis & lai-
cis.

Rex Canutus Winto-
ni@: Per regem & vene-
randum Sapientum con-
cilium : Ibi erat veneran-
dum Concilinm Sapientum:

Parr IX, a

both the Spiritualty and
Temporalty, and called
them by one general Name
of | Wifemen: Here was
Conventus {apientum Spi-
ritualium & temporalium.
But it is beft to hear the
ancient Tranflator him(elf;
Edmundus Rex congre-
gavit magnam Synodum ;.
Divini ordinis & . feculi ™
apid London’ civitatem
in fan¢to Pafch. {olenni,
&c. And another of bis
Parliaments beginneththus,
He funt ‘inftitktiones
quas Edm. Rex & Epif-
copi fui cum fapientibus
fuis inftituerunt apud Cu- Q.
linconam, &c. & panlo
poft, Ego Edmundus Rex
mando & przcipio omni
populo {eniorum & juni-
orum qui in regione mea
{unt, qui inveftigans in-
veftigavi cum fapientibus
clericis & laicis.

King Canutus 4t Win- Wilkins ibid.
cheﬁer s by the King and '*% 121 &<

the reverend Council of bis
Wifemen : There was vee

.nerandum Concilium Sa-

pientum:
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pientum : For (o was that
Parliament, being of anci-
ent Time tranflated into
Latin, called; but bear the”
Title it felf: Heze funt

ftatuta Canuti Regis An-

glorum, Danorum, Nor-
vegar’ venerando fapien-
tum ejus Concilio ad lau-
dem & gloriam Dei & fui
regalitatem & commune
commodum habita in
Sancto Natali Domini a-
pud Wintoniam, &c.

Al which  and many
smove are extant and publick-
by knowny but I'will add that
which I read in the Legier
Book of the late Monafiery
of Saint Edmondsbury,
sow in my Hands, of
an ancient Hand-writing,
wherein is cited a Parlia-
ment bolden in the fifth
Year of this K. Canutus’s
Reign; but I will keep
Silence, and let thé Book
it [elf fpeak. Rex Canu-
tus an’ -regni fui 3. viz.
per 130. Annos ante
compilationem decreto-
rum quz an” Dom. 1150.
fuer’ compilat’, an. 7.
pontificatus Pape Euge-
nii tertii, & ante compi-
lation’ aliorum canonum
quorumcunque  cunctos
regni fui prelatos. pro-
cerefque = ac  magnates
fuum _convocans
parliamentum, in . {fuo
publico parliament’ per-

Sic enim- apud Majores
parliamentum illud Lati-
ne redditum nuncupatur ;
Sed infcriptionem ipfam
proferam, Hec funt fia-
tuta Canuti, Regis An-
glorumy Danorums Nerve-

garum, venerando Sapien-

tum ejus concilioy ad lau-
dem € gloriam Deiy € (ui
regalitatem, & commune
commodnihy babita in Sanc-
to Natali Domini apud
HWintostiam, Ec.

Quz omnia & multa
plura extant & fatis {g-’
perque dignofcuntur: at«
texam tamen quod legi
in Libro quodam nuper
Monafterii Burgi Sancti
Edmundi & penes me
exiftente, charaétere mul-
tum antiquo {fcripto, ubi
citatur parliamentum de
anno Regis Canuti quin-
to: At filebo, & liber ip-
fe de fe faciet teftimoni-
um. Rex Canutus, a-
no regmi f[ui quinto, vide-
licet, Per centum &3 trigin-
ta annos ante coinpilatios
nem Decretorums que an-
no Domin’ 1150. fuerunt
compilat’y  amnno  [eptiug
Pontificatus Pape Eugenii
tertii, & cute compilati-
onem aliorum Canontum qtio-
rumcungue, cunclos vegui
fui Prelatos, procerefgie,
ac magnates ad [attm con=
wocans Parliamentum, 11
[0 publico Parliamcuto,

porfi
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perfifrentibus perfonaliter in
eodems Wulftano € Adel-
nodo Archiepifcopis, €3
Ailwino Epifcopo  Ebm-
hamenfes € aliis Epifco--
pis ipferum f(uffraganeis,
feptem ducibus cum totidem
Comitibus, necnon diver(o-
vum  Monafterioran:  on-
nullis  Abbatibus,  cum
quamplurimis gregariis mi-
litibusy ac cum populi mul-
titudine copiofa, ac omui-
bus  adtunc  in  eodem
Parliamento  perfonaliter
exiftentibus, otis Regiis
unanimiter confentientibus,
preceptum & decretum fi-
ity Quod Mondfterium Sanc-
ti Edmundi, &e. fit ab
omi jurifdictione Epifo-
porum comitatus illius ex=
tunc imperpetuum funditus
biberum €3 exempt, 3.
dlluflris Rex Hardicanu-
tus predicti Regis Canuti
Silius hoeres € fucceffor, ac
fui patris vefligiornm de-
votus imitator, €c. cum
laude € favore Hgeinod’
Dorobornenfis, nunc Can-
tuarienfis, & Alfrici E-
borac®  Epiftoporum, alio-
rumque Epifcoporum  [uf-
fragai s wecnon cunctorum
regni [ui mundanorum prin-
cipum, defcriptum confbitu=
it roboravitque preceptum.
Qua immunitate di¢tum
Monafterium ufum fuiffe
non me latet, ufque ad

fiftentibus perfonaliter in
eodem Wulftano & A-
delnodo Archiepifcopis &
Ailwino Epifcopo Elm-
hamenfe, & aliis Epifco~
pis ipforum {uffragan’,
feptem ducibuis cum toti-
dem comitibus necnon di-
verforum Monafteriorum
nonnullis Abbatibus, cum
quamplurimis  gregariis
militibus, ac com populi
multitudine copiofa, ac
omnibus adtunc in eodem
parliamento  perfonalit’
exiftentibus votis regiis
unanimiter confentienti«
bus, preceptum & decre-
tum fuit, quod monaftes
rium San&i Edmundi,&c.
fit ab omni jurifditioné
Epifcoporum comit’ illi
us ex tunc imperpetuum
funditus liberum & ex-
emptum, &ec.  Iluftris
Rex Hardicanutus pred’
Regis Canuti filius, hzres
& {fucceflor, ac {ui patris
veftigiotum devotits imi-
tator, &c. cum laude &
favore ZEgelnod’ Dorobor=
nenfis nunc Cantuarienfis
& Alfrici Eborac’ Epifco<
por’, aliorumque Epifco<
porum fuffragan’, necnon
cunétorum regni fui mun-
danorum principum de<
{criptum conftituit ro=
boravitque ' preceptum.
Which Immunity I know

“that the [2id Monafiery beld

diffolutionem inde, an. gmil-the Diffolution thereof
, az - n

1

i
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s12 the 31 Year of the Reign
 of King H. the 8.

But let us proteed, and
wet omit many, and touch
ouly that which hath been
controverted. It is [aid
that Silent leges inter ar-
ma, and that during all
the Time of the Congueror,
10 Parbiament was lawful-
ly affembled, &c. for Si-
lent leges inter arma, and
‘during all bis Reign, either
" the Sword was not put up
into the Scabbard, or if it
were, the Hand was al-
. ways upor the Hilt ready
to draw 1t again. But
that a Parliament was af-
fembled and bolden accord-
iug to the Common Laws
of England 7z William
the Conqueror’s Time, it is
evident, for that an ACF
eftablifbed at a Parliament
bolden in_ the Reign of
William t%e Congueror was
pleaded and adjudged to be
firm and good, and accord-
ingly put in Execution by
the Fudges of the Realm,
which they - neither wonld
#or could bave done, if it
bad been commanded by
the powerful Will of the
Conquerory and ot efia-
biifbed by a Parliament
duly affembied according to
the Form and Frame of
the Common_ Law. And
therefore as well for Ma-
unifeftation bereofy, as for

tricefimo  primo
Henrici octavi.
Sed, omiffis quamplu-
rimis, progrediamur, id
tantum percurrentes quod
controverfum fuerit. Si/u-
iffe aiunt Leges iuter arma,
nullumque per omne tem-
pus victoris legitime con-
vocarj Parliamentum, &c.
fibent enim Leges inter are
ma, totoque ejus regimi-
nis tempore, aut diftric-
tus nufquam interquievit
gladius, aut perpetuo ma-
nus inftitit capulo, iterato
evaginatura.  Convocari
tamen Parliamentum, &
juxta Leges municipales
Angliz teneri, regnante
Willielm®  illo {uballore,
perfpicuum eft, eo quod
A&tum ad Parliamentum
{fub Willieins® Victore fan-
citum placitande produ-
cebatur, & fixum ratum-
que fuifle adjudicabatur,
executionique pariter a
Judicibus hujus regni de-
mandabatur ; qued eorum
fuiffet nec velie nec pofle,
fi ex arbitrio dominantis
Subjugatoris folummeodo
imperatum fuiffer, &
Parliamento ad normam
Legis communis modo
debito convocato non
frabilitum fuiffer. Quam-
obrem, tam ad hoc enu-
cleandum, quam ad id
quod afferui plene de-
monftrandum, 21 E. 3.

f- 6o.

Regls
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f. 60. a.b. ifte legitur cafus, -

Rex profecutus fuit breve
de Attachiamento (ut lo-
quimur) fuper Prohibiti-
onem werf. Levefgue de
Norwich, de ceo que per lou
Labbey de Seint Fdwmond
de Berrie fuit foundue per
les progenitores le Roy, &
excipt de chefcun jurif-
diction dordinar’ que nul
ordinar’ vifit’ illongnes, &
que 1yl alaft countre lordi-
uance & le foundation a-
vantdit, &c. Suv altercat’
que fiit euter un Arfaft
jadis Evefque de Norwich,
€ un B. jadis Abbe de
Berrie, de les exemptions
avantdits, en temps de W.
le Conquerory a fon Parlia-
wment a certain jour temi,
fuit ordeigne per le Roy €
per Larchevefgue de Can-
terlurie €8 per touts les
auters Evefques de la terre,
Counteesy & Barons, Que a
quel beure de cel temps en
avant, que Levefque ou
afcun de [es fucceffours [i
alaflant countre les pouils
de la foundation & exentp-
tion avamtdit, que celny
que ferra Evefque pur la
tenps payera al Roy on a
fes beires 30. talents : Et
auxy counta que l¢ Roy
manda fa probibition al
Evefque que it nentr’ my
Jes fraunch’ ne attempteroit
les priviledges de Le[glife
de Seint Edmond avantdit,

Proof of that which bath

been [aid, wou (hall read
in the Book Cafe of 21 Ed.
3.f. €o. a. b. that the King
fned a Writ of Attachuent
wpone a Probibition againft

the Bifbopr of Norwich

for that where the Abbey

of St. Edmondsbury i
the County of Suffolk wwas.

founded by tlhe Progenitors
of the King, and exempt

from all Furifdiction of the

Ordinary, and that 1o Or-
dinary [hoxld wifit there,
and that wnone fhould go
againft the [aid Ordinance
and the Foundation afoie-
faid : That upon Contro-
verfy  between

late Bibop of Norwich

and B. late Abbot of Bury,

of the Exemptions afoic-
[aidy in the Time of Wil-
liam the Conqueror, at bis.
Parliament on a certain
Day bolden, it was ordain-
ed by the King, the Arch-
bifbop of Canterbury, and,
all the ether Bifbops of the
Land, the Earls, Barous,
&c. That ar what Time
the Bifbop of Norwich, or
ainy of bis Succe(fors, fhoid

go againft the Points of the

Foundation, and Exemptiors
aforefaids that the Bifbop

for the Lime being flonid

pay to the Kwig or to bis
Heirs 30 Zalents of Gold,
and declaréd furthers bow
the King feut a Piobibition

a3 to

Arfaftus

iii
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to the Bifbop, that be fhonld
pot” enter into the [aid
Franchifes nor Attempt any,
Thing againft the Privilege
of the (aid Church of St.
Edmond, and ithat not-
withfanding the (aid Pro-
bibition the then Bifbop of
Norwich bad wifited the
Abbey aforefaid, and bad
[ummoned the Abbot to fhet
the Charters of their Foun-
dation, wrongfully and in
Defpight of onr [overeign
Lord the King 5 wherennto
the tben RBifbop- pleaded
Not guilty, and be was
found Guilty by the Verdict
of the Engueft. Whereapon
it way adjudged, that the
Temporalties of the Bifbop
Joould be [eifed into the
"King’s Hands. But it was
advifed and vefolved by all
the Judges, that in Right
of the Talents they could
not give Fudgment, for twe
Caufes, 1. For that the Pro-
bibition was the original
Sutty aud that was deter-
mined by the Fudgment in
the "Probibition, that the
Temporalties of the Bifbop
Jhould be [eifed into the
King's Hands, which then
was the proper Fudgment in
that Sust. 2. Concerning the
T alentsythey were a Penal-
ty ordained by Parliament

in that Cafe, fo that the
Penalty bad no Dependdince
upon the Probibition, which:

il ({cilicet Epifcopus Nor=
wicenfis) nien contrifieant
la probibition, fi ad wvifit
en Labbey avantdit, &
les fift [ummondre de mon=-
frrer les charters de lour
foundation, a tort & en

defpite de nofive Seiguior

le Roy: A que Levefque
dit, que il fuit de rien
culpable, € trove fuit per
enqueft quil fuit culpable,
per que agard fuit que
les temporalties de Le-
vefque fuiffent [eifics en
le maine le Roy; Et fuit
advife a toute le Coumcell
en droit de les befantes,
que ils ne pury’ nul Fudge-
ment doner ; Et hoc dua-
bus de caufis, 1. Eo quod
Prohibitio, que lis fuit.
originalis, determinaba-
tur {ententia de Prohibi-
tione lata, gue les tempo-
ralties fueromt feifies en
le' maine k¢ Roy, quod
aptum tunc temporis in
ejufmodi lite fuit judici-
um: 2. De les befants,
ceft un efpeciall peine gue .
eft ordeigne en la Parfia-
ment de ceoy iffint que cco -
neft pas viem dependanit
[ue le primer original 3
Confulebatur vero fimul
& a Jndicibus adjudica-
batur, Epifcopum Nor-
wicenfem di%te peenz

‘talentorum jafturam fe-
_ciffe Regi, formulamque
Juris (Scire facias)

Epif-
copo
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copo ea de re conceden-
dam fuiffe: Qua conceffa
comparuit Epifcopus &
fecit refponfum, & deinde,
judicium ferebatur, quod
Rex recuperaret talenta,
prout ex eo cafu judicia-
liter decifo clare eluceat.

Qui fi forte cafus Op-

is the original Swit; but
it was advifed and refolved
by the Fudges, that the
Bifbop of Norwich bad
forfeited the [aid Penalty
of the Tadents to the King,
and that they ought to
grant a Scire fac. to the
then Bifbop for that Pur-
pofes which was granted
accordingly, upon- which
Writ the Bifbop appéared
and pleaded, and thereup-
o Fudgment was givein,
that the King fbould reco-
ver the faid Talents, as
by the (aid Book Cafe
Judicially adjudged appear-
eth.

Which Cafe if the Op-

ponentes non latuiflet, ponents bad feen or known,
abunde eis fatisfaCtum zhey wonid have therewith
eflet. Et infigne hoc ju- refled (atisfied. And this

dicium fidem facit de
antiquo illo tra&ata cu-
jus eft titulus, Modus te-

notable Fudgment giveth
Credit to that antient

¥ iv

ﬁmtiﬁe intitled thus, (a) (4) Prynon

Modus tenendi Parlia- ‘;;f’ggc’jﬁfiiﬁ'

mentum. Hic defcribitur i2.

nendi Pavliamentum : Hic
defcribitur modus quomodo

Pariiamentum Regis An-
ghix €8 Anglicorum fuorum
tenebatur  tempore Regis
Edwardi fi/ii R-gis E-
theldredi ; gqui quidem
modus fuit per diftretiores
regniy coram Will.  Duce
Normannie, €& Conguefto-
re € Rege Anglie, ipfo
Congueftore boc precipiente,
& per ipfum approbar’ €3
fuis  temporibus & Suc-
cefforibus  fuorum  Regum
Awglhie  ufitatus : Quo

modus quomodo Parlia-
mentum Regis Angliz &
Anglicorum fuorum tene-
batur tempore Regis Ed.
filii Regis Eltheldredi, qui
quidem modus fuit per
difcretiores regni, coram
Williel” Duce Norman-
niz, & Conqueftore &
rege . Angliz, ipfo Con-
queftore. hoc pracipiente,
& per ipfum approbat’ &
fuis temporibus & fuccef-
for’ fuorum regum Ang-

a4 liz
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liz ufitat’ : Wherein the
Affembly of the Kings,
the Lords and Commons,
according to the Manner
continued to this Day, is
fet downy which I bave in
a fair and wvery ancient
written Hand, whereby it
is manifeft that Conventus
Nobilium & Sapientum,
&ec. :incinded both.  the
Lords and the Commons of
the Parliament.

It is evident that there
were Tenants in anciens
Demefne before the Con-
queft 5 and for a Certainty
therein, and to kiow of
what Manors fuch Tenants
did bold, it appears by the
Book of Domefday, that
all the Tenants that did
bold of any of thofe Ma-
nors that were in the Hands
of King Edw, the Son of
King Etheldred, or of
King William tbe Con-
querors were Tenants in
ancient Demefie.  And
thefe Tenants then bad,
and yet bave thefe Pri-
wileges amongft others, for
that they were bound by
their Tenure to plow and
busband, &c. the King's
Demefnes before and inthe
Congueror’s Time, there-
Jore they were not to. be
veivvned Burgeffes to ferve
in Parliament, to the End
“they might
- King’s Husbaudry tle Let-

attend the

Regum, procerum, &
Communitatis Conven=
tus, juxta modum In
hodiernum ufque diem
approbatum, exprimitur ;
Cujus quidem vetuftiffi-
mis confignatum literis
mihi eft exemplar. Et hoc
evincit manifefte Coven-
tum Nobilinm € Sapientum,
§¢. tum Proceres tum
Communitatem - Parlia-
menti inclufiffe.
Perfpicuum eft tenen-
tes furdi de antiquo do-
minico (ut loquimur) ex-
titiffe, nondum fubjugata
hac infula. Sed ut certam
rem habeamus, & de qui-~
bus maneriis hujufmodi
occupantes terras fuas te-
nuerunt intelligamus, ap-
paret ex libro qui infcri-
bitur Domus DPei, quod
omnes pofleflores terrar’
maneriorum, qu® erant
Regis Edw. filii Regis E-
theldredi, vel Regis Wil-
lielmi Subaétoris, fuerunt
tenentes fundorum de
antiquo dominico: Et
hii tunc ut etiam hodie,
his inter alia gaudebant
privilegiis, eo quod rati-
one tenurz fue aftriti
effent ad colendas, &c.
Regis terras dominicales
tam ante quam {ub victo-
re; hac nimirum de cau-
fa, ad deferviendum in
Parliamento ut Burgenfes

‘non cogebantur, ut eo

melius
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melins agricultur® affer-
virent : 2. Sumptibus
Militum  Comitatuum
Parliamento infervienti-
um nihil conferebant :
Que immunitates (ceflet
licet caufa) hucufque
manent. Erant idcirco
Parliamenta, quo & Mili-
tes & Burgenfes evoca-
bantur tum Subjugatoris
temporibus tum antea:
& ut habeas quo quiefcas,
wide Fitz. Nat. Bre. 14. e.
49E.3.22.b. 23.a. 40E. 3.
2§. 11 Hen. 4. 2. €3¢. Sunt
etiam pervetufta illa op-

pida qua vocamus Burga

longe quz *habet Anglia
antiquifima ; illa enim,
quz nunc Urbes & Co-
mitatus, erant olim Bur-
ga, & fic appellata, ex
his enim ad Parliamen-
tum, convenerunt Bur-
genfes, quz verba funt
ipfifima Littletoni Lib. 2.
cap. 10. wide 40 Aff. pla.
27. 11 Hen. 4. 2. 22 Ed.
4. 11. £¢. Liquet jtaque
Burga antiquiffima efle
Angliz oppida, & confe-
quenter multis feculis an-
te hujus regni expugna-
tionem extitiffe: Eorun-
demque quamplurima a
{ubjugationis tempore in
Civitates incorporata &
in Comitatus diftin¢ta a-
nimadverti, fuiffe tamen
Burga (e quibus eledti
fuiffent Burgenfes Parli-

ter. 2. They were not to
be contributory to the Fees
to the Knights of Shires
that [erved in Parliament :

W hich Privileges (though

the Caufe ceafeth) conti-
nue to this Day: There-
fore there were Pailia-
ments, unto which  the
Kuights and Burgeffes were
(ummoned both before and
in the Reign of the Con-
gueror: For your Satisfac~ *
‘tion berein, fee F.N. B,
14.€e. 49 E.3.22.b. 23.a.
40 E. 3. 25. 11 H. 4. 2.
&c.  Alfo the ancient
TJowns called Boroughs are
the moft ancient Towns
within England, for thofe

Towns which now arey .

Cities and Counties, in
ancient Time were Burghs,.
and called Burghsy for out
of thofe amcient Towns
called Burghs came the.
Burgefles to Parliament,
which are the very Words
of Littleton, Lib. 2. cap.
10. Vide g0 Afll p. 27.
11 H. 4. 2. 22 E. 4. 11.
&c. So as it appeareth
that the auciemt Burghs
are the moft ancient Towns
of England, and confe-
guently long Time before
the Congueft: And I have
fouud many of them fiuce
the Conqueft -incorporated
into ~Qitiesy and  diftin-
guifhed into Counties fince

the Conguefty but bad beey

ancient
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ancient  Burghs
whence came the Burge(Jes
to the Parliament) Time
out of Mind before the
Conqueft : Nay divers of
the moff ancient Burghs,
that yet fend Burgeffes to
the Parliament, flourifbed
before the Conquefty and
have been of little or no
Account to bave any [uch
Privileges newly granted
to them at any Lime fince.
And I conld yet never find
when any of them, or any
other the ancienteft Burghs,
were of ancient Time fince
the Conqueft endowed with
that Privilege.

Richardus Hao  Kize H, 1. An. Dom.
uftadenfis &

ath. Parit. in 1100, Cum fuorum con-
brevi Hiftoria. filjo decrevit ut moneta-
¥ Vide Wilkins §ium* commune quod ca-
304 piebatur per civitates vel

comitatus quod non fuer’

tempore Edw. Reg. hoc

ne amodo fiet.  Item

quod Ecclefias non ven-

deret nec ad firmam da-

_ ret, mortuo Epifcopo vel

Ex chronico de Abbate.  And this King

HEROUEY affembled  another Parbia-

ment or Candlemas-Day

at London Auno Domini
1123,

King H. the fecond,
in the Year of our Lord
God 1185. (as teffifieth
Matthew Paris) Convo-
cavit clerum regni & po-

Vide Wilkins
3 18) 319, &ec.

( from.

amenti) ultra recordatio-
nem hominum, nondum
devi&ta hac gente: Immo
perplura vetuftifimorum
Burgorum, quz hodie
fuos ad Parliamentum
mittunt Burgenfes, ante
{ubaétionem illam flore-
bant ; adeoque parvi ex-
inde fuerunt momenti,
aut ita potius defpicata,”
ut hujufmodi privilegia
eis recenter donari veri-
fimile non fit : Tempus
enim quo horum aliquod,
aliave vetuftiffima Burga,
antiquitus a victoria Nor-
manna, ifto privilegio ex-
titerunt dotata, ab ullo
obfervatum haud reperio.

Rex Henricus primus
anno Domini 1100. cum
fnoram concilio decrevit ut
monetagium commune quod
capiebatur per civitates vel
comitatus, quod non fuer’
tempore Edw. Regis, boc
ne amodo fiet. Item quod
Ecclefia non venderet nec
ad  firmam davet, mortuo
Epifcopo vel Abbate. Et
Rex idem aliud convoca-
vit Parliamentum Lon-
dini, die Purificationis
beatz Mariz Virginis
Anno Domini 1123.

Rex Henricus {fecundus
an. Dom. 1185. (ut tefta-
tur Mathzus Pari{.) Con-
vocavit Clerum regni &
Populum cum omni No-

- bilitate
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bilitate ad Fontem Cle-
ricorum,

Habuit Rex Johannes
Parliamentum Anno a
fufcepto ejus regimine
fexto, ut ex ejufdem re-
{criptis e Cancellaria con-
ftat, in hzc verba: Rex
Vicecomiti, &c.  Sciatis
quod confenfum et cum
affenfu  archiepifcoporum,
comitums, baronum, € om-
nium  fidelinm  noftrorum
Angliey quod mnovem Mi-
lites per totam Augliam
invenient decimum Mili-
tem beme paratum equis €3
armis ad defenfionem vegni
noftris E9c.

Sed longius in iftis
procedere, nihil aliud eft
quam fi deaurarem au-
rum, vel ipfo Oceano
unam minutifimam {up-
peditarem guttam. De
nomine Parliament: duo
confideremus: 1. Verbi
fignificationem : 2. Tem-
pus quo fuprema hzc
curia nomen fibi indidit
Parliamenti., Primum qd’
attinet, duabus de caufis
jita dicitur. 1. Eo quod
fingulum ejufdem fori
altifimi membrum vicem
agit Judicisy & unufquif-

ue eo loci fine {piritu
-vel  contradiétionis  vel
obfequii ex corde loque-
retur, nempe a dictione
Gallicana Parier la mest

pulum cum omni nobilita-
te ad fontem clericorum.

King John beld a Par-
liament in the fixth Tear
of bis Reign, as it ap-

vi

Vide Wilkias

153, &

peareth by bis Writs of the

Chancery in thefe Words :
Rex vicecomiti, &c. Sci-
atis quod confenfum eft
cum affenfu Archiepifco-
porum, comitum, baro-
num, & omnium fidelium
noftrorum Angliz, quod
novem milites per totam
Angl. invenient decimum
militem bene paratum
equis & armis ad defenfi-
onem regni noftri, &c.
But to proceed any far-
ther were but to gild Gold,
or to add a little Drop to the
great Ocean.  Concerning
the Name of the Parlia-
ment two Things fall into
Confideration, firft what
the Word [ignifieth, 2.
When this [upreme Court
wds chriftened by the Name
of Parliament: Zouching
the firfty it is [0 called for
2 Caunfes, ﬁz_/f, becaufe that
every Member of that bigh
Court bath judicial Place,
andjfor that every Man there

Jhould without any Spirit,

either of Contradiliion or

Smootbing, parler la ment,

[peak judicially bis Mind,
it is called Parliament.
2. The Laws there made are
called Afts of Parliament,
becanfe they are to be ex-

‘ ponnded,
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poundeds teing Part of the
Laws of the Realm, by
the Fudges of the Law,
according to the Mind and
true Meaning of the Speak-
ers that were the Makers
of thefe Atsy, as tefta-
mentum s fo be expound-
¢d {fecundum mentem te-
ftatoris, and arbitramen-
tum fecundum mentem
arbitratoris. As to the
2. the Saxons called this
Court Micel gemott, the
great Affembly, Wittena ge-
mott, the Affembly of the
Wife Men, the Latin Au-
thors of thofe Times called
7t Commune concilium,
Magna curia, Generalis
conventus, &c. And let
it be gramted, that Willi-
am the Conguieror changed
the Nawe of this Court,
and firft called it by the
Name of « Parliament,
yet manifeft it is by that
which bath been [aid, that
be changed uct the Frame
or  Jurifdition of this
Court iz any Point. And
the wvery Names in Sub-
fance that were attributed
to this Conrw lcfore the
Conquefty, are continned
after the Congueft to this
Day: For in the Mirror of
Fuficesy as appeareth be-
jore, it is called Concili-
um generale: Fleta lib,
2. cap- 2. Habet etiam
Rex Curiam fuam in

RIS |

appellatur Parliamentum :
2. Leges ibidem fancite
vocantur Acta Parlia-
menti, quia (cum fint
Legum regni pars) a
Legis Judicibus funt ex-
plicandz, juxta mentem
& veram intentionem lo-
quentium, qui & horum
fuerunt conditores, non
aliter quam & Zeffamen-
tum fecundum mentem Te~
fatoris, € arbitramentum
[ecundum mentem arbitra~
toris. Quoad fecundum,
hanc Curiam nominave-~
runt Saxones Bicel ne-
maff magnum conven-
tum, ({{ittena nemott
Sapientum conventum ;
Latini Authores eorun-
dem temporum Commurne
concilinm, Magnam curiain,
Generalem conventum, €c.

'Et dato hoc, quod Wil-

lielmus ille Victor nomen
hujus Curiz immutavit,
ac primo ei dedit nomen
Parliamentiy, ex antedic-
tis tamen patet formam
eam five jurifdictionem
in nullo innovaffe. Et
eadem ipfa nomina que
huic Curiz ante fubai-
onem noftram tribuebany
tur, exinde deducuntur,
hodieque inveteraverunt :
In {peculo enim Jufticia-
riorum (uti fupra videre
eft) dicitur Concilium ge-
nerale : Fleta 1ib. 2. cap. 2.
Habet etiam Rex Curiam

fuam
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fuam in concilio fuo in
Parliamentis [uis, prefen-
tibus Prelatis, Comitibus,
Baronibus, Preceribus, &
aliis viris peritis. 8 Rich.
2. Avowry 260. aliifque
multis codicibus dicitur
Rex & Concilium : Regi-
ftro originali, fol. 28o.
nominatur - Maguum Con-
ciliym : In dorfo clauf.
16 Edw. 2. M. §. Henri-
.cus de bello moute Baro de
-magno & [ecreto. comcilio
Regis : & rot’ Parl’ anno
3 Edw. 4. parte 1. M. 2.
nuncupatur Magnune con-
cilium : a Braclon, lib. 2.
cap. 2. vocatur JMagna
Curia : Anno 17 Edw. 2.
de Templariis, Super quo
convocatis majoribus  de
Concilio  Domini  Regis,
tam 7ﬂﬂzczarzzs quam lai-
¢is perfonis in Parliamen-
tumy, Concordatum eft in
Parliamento, &c. Et in
Statutis  quamplurimis
fub Hen. 3. Edw. 1. &
regibus {uccedentibus di-
citur Commaune concilittm,

Commune concilium Regis,

& Commune concilinm reg-
i : Quin & fic fe habet
refcriptum de Vaftatione,
multaque alia tum origi-
nalia tum judicialia Sed
de hoc plura qui wult,
otavam Commentario-
rum meorum confulat
partem in cafu. Principis.
Hanc mihi {fumam con-

in concilio fuo in parlia-
mentis fuis, prefentibus
Prelatis, Comitibus, Ba-
ronibus, Proceribus, &
aliis viris peritis. 8 R. 2.
Avowry 260. and in many
other Books it is called
Rex & concilium. I the
original Regifter, fol. 28o.
it is called Magnum con-
cilium. Iz Dorfo clauf.
16 E. 2. M. 5. Henricus
de bello monte Baro de
magno & fecreto concilio
Regis: And Rot’ Parlia-
ment’ an. 3 Ed. 4. parte
prima M. 2. it is called
Magnum concilium. Brac-
ton, lib. 1. cap. 2. termeth
i¢ Magna Curia. Anno
17 E. 2. de Templariis,
Super quo convocatis
majoribus de concilio
Domini Regis tam Jufti-
ciariis quam laicis perfo-
nis in Parliamentum, con-
cordatum eft in Parlia-
ment’y, &c. And in many
Statutes in the Reigns of
H. 3. Ed. 1. and fycceed-
ing Kingsy, it is called
Commune concilium, and
Commune concilium Re-

gis; and Commune con-

cilivm regni, and (o run-
neth the Writ of Wafte,
and many other original
and judicial Writs. But
if any be defirons to fee
more of this Kind, let him
book imtg the eighth Part
of my Repon‘s in the

. Prince’s

vit
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Prince’s Cafe. So us I
concinde, that the Nature
and Name of the Court,
in Ufe before the Conqueft,
comtinueth to this Day.
And where fome do [up-
pofes that in the Parlia-
ment bolden at Weftmin-
fter iu the third Tear of
the Reign of King Edw.
1. caled Weltm. the 1.
this' Word Parliament firf?
crept in, where it is called
The firft general Parlia-
ment by the Affent of the
Archbifbopsy Bifbops, Ab-
botsy Priors, Earls, Ba-
ronsy, and all the Commnion-
alty of the Land [ummon-
ed to the [mne, &c. It is
manifeft that the Name
was. loug before that Time,
as well by that which bath
already been [aid, as for
that in the ninth Tear of
E. 2. Son and immediate
Succeffor to King Edw. 1.
at a Parliament then hold-
eny it is [aid thus, Scia-
tis quod cum dudum
temporibus progenitorum
noftrorum quondam re-
gum Angli# in diverfis
Parliamentis {uis, &ec.
which conld not bave truly
been [aid if the Name
bad firft begun in the
Reign of his Father. Tbis
is not that Court that in
France bears the Name of
Parliamerits, for they are
but ordinary Courts of Fu-

4

clofionem, naturam fi-
mul & nomen hujus cu-
ri@, ante vitoriam Nor-
mannam affueta, in ho-
diernum ufque permane:
re diem. Et, quoniam
crediderunt nonnulli, ad
Comitia Anno 3. reg-
pantis Edwardi primis
vulgo Weftm. 1. primum
irrepfiffe vocabulum hoc
Parliamentum, (ubi di-
citur, Primum Parlia<
mentum  generale ex af-
fenfu Archiepifcoporum,
Epifcoporum, Abbatum,
Priorum, Comitum, Ba-
ronum, totiufque com-
munitatis terre illuc fum-
monitorum, &c.) no-
men multum ante tunc
in ufu fuiffe tum hoc
quod fuperius memoravi
evincit manifefte, tum
quod anno 9 Regis Ed. 2.
filii, proximique fuccef-
foris Regis Fd. 1. ad
Parliamentum eodem an-
no convocatum, dicitur,
Sciatis quod cum dudum
temporibus  progenitoruin
nofirorum quiondam Regum
Anghe in diverfis parlia<
mentis  fuis, €ec. Quod
afferi nequaquam vere
potuit fi a patre fuo adeo
nuperrime nomen effet
conftitutum. Nemini in
dubium veniat, quod fo-
rum iftud ejufmodi fit,
cujufmodi funt in Gallia
illa, quz nomen Parlia-

wmentorvin
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mentornm  fortita {unt;
inferiores enim funt que-
dam juftitiz Curie, que
(fiqua fides apud Paulum
Jovium) prius illic a
nobis inftituebantur: Eft
autem hoc, illud forum
de quo nominando Par-
liamentum idem {entiunt
Anglia & Scotia, quodg;
Galli vocaruut Affemblee
des eftats, vel les Eftats,
Germani vero Dfef.,

Fleta ubi fupra de hac
Curia ait, Ubi terminate
funt  dubitationes judicio-
rumy € movis injuriis e-
merfis uova conftituuntur
remedia, € umicuique ju-
ftitia prout mernerit vetri-
buetur ibidem.

Magifter Plowden in
fuis Commentariis 388.
Le Parliement - eft  Court
de tre(grand bonour & ju-
fticey de gue nul doit ima-
giner chofe difhomourable.
Miflum faciam Fortefcue
(qui e {ummo tribunali
Angliz quondam jus dix-
it) in {uo de Landibus
Legum Anglie libello, &
alios quamplures ; & mi-
hi de hac re faciet orati-
onis exitum, ille omnium
fui temporis Antiquario-
rum facile princeps, qui
apte, diftinéte, immo
ornate fummam totius
concludit, fol. 128. b.
Ruod ad Anglie Tribunalia,
Curiasy ' five TFuris fora

ficey which (if you believé
Paulus Jovius) were by
us firft fettled there: But
this is that. which. both
England axd Scotland
agree in naming of it a
Parliament, awbich the
French doth term Affem-
blee des Eftats, or les
Eftats, and the Germans a

Diet,

Fleta ubi {upra (zith of
this Court, Ubi terminate
funt dubitationes judici-
orum, & novis injuriis
emerfis nova conftituun-
tur remedia, & unicuiq;
juftitia prout meruerit re-
tribuetur ibidem.

viii

In Myr. Plowden’s Com, Plowd. 393. b,

Court de trefgraund ho-
nour & juftice de que
nul doit imaginer chofe
difhonourable. I wiil pre~
termit Fortelcue, fometime
Chief Fuftice of England,

“in bis Treatife De Laudi-
bus Legum Anglie, and

many others, and will con-
ciude this Point with him
that is the chief Antiqua-
vy of bis Time, becaufe
be concindeth the Sum of
all aptly, diftinitly, and
eloguently,
Quod ad Angli®zTribuna-
lia, Curias, five Juris
fora attinet, in triplici
{funt apud nos.differentia,

' alia

388. Le Parliement eft ©* o542

fol. "128. b, Cambden.



* Olim aliter.

To the READER.

alia enitn {unt Ecclefia-

fticay alia Temporalia,. &
unum  mixtum, quod
maximum, & longe am-
pliffimum, non ita vetu-
fto nomine e Gallia mu=
tuato, Parlicmentam di-
citur.  Majores noftri
Anglo-Saxones  Wittena
gemotty i Prudentum
conventus, & Ge-reduiss,
i. Concilium, & AMjicil
fynod (a Greca dilione,
Synodus) i. Magnus con-
ventus ; Latini ejus

fubfequentis @vi {cripto-
res,Commune Concilinm,Cu-
viam altiffimam, Generale
Placitum, Curiam magnam,
Pagnatumconventiing Pr.c-
fentiam Regis,Prelatorum,
Procerumque  colle(torum,
Commune totins regui Con-
cilinm, &c. vocarunt. Ut-
que univerfum -~ Atoliz
Concilium Panetolium Li-
vio nominatur, .ita Pazx-
anglinm recte dici pofiit.
Ex Rege enim, Clero,
Nobilibus, Majoribus, E-
quitibus & Burgenfibus
electis ; five ut fignifican-
tius dicam ftylo forenfi,
ex Rege, Dominis {piri-
tualibus, & temporalibus,
atque ex communitate
conftat, qui univerfe
Angliz corpus reprefen-
tant; . Statis autem tem-
poribus * nén habetur, {fed
a Rege pro.arbitrio in-
dicitur, quoties de rebus

4.&;»‘

attinet, in triplici  funt
apud nos - differentia s alia
enim  funt - Ecclefiaftica,
alia Temporaliay & unum,
mixtum, quod maximum &
louge ampliffimum, non ita
vetufto nomine e Gallia
wnutuato,Parliamentum di-
citur. Majores noftri An-
glo-Saxones Wittena ge-
mott, id eft, Prudentum
conventus, &€ Ge-radnifs,
id eft, Concilium, & Micil
Synod- (@ Greca diflione
Synodus) id efty, Maguus
conventus ; Latini-ejus €3
fubfequentis &vi [iriptoresy
Commune Concilium,
Curiam altifimam, Ge-
nerale placitum, Curiam
magnam, Magnatumn con-
véntum, Przfentiam Re-
gis, Prelatorum, Proce-
rumque colletorum,com-
mune totius regni Conci-
lium, &c. wocarunt ; Us-
que univerfum Ztolie Con-
ctlinm Panetolium Livio
nominatur, ita Pananglium
relle dici poffit : Ex rege
enimy Cleroy,  Nobilibusy
Majoribus, Egquitibus €
Burgenfibus elettis, five ut
figuificantins  dicam  fiylo
forenfi, ex Rege, Dominis
[piritualibus € temporali-
busy atque ex communitate
conflaty qui univerfe Aug-
lie corpus reprefentant.
Statis  autem temporibus
non habetur, fed a Rege
pro  arbitrio  indicitur,
‘ quoties



To the READER;

gmvties de rebus arduis €
urgentibus, ne quid detri-
menti  refpublica  capiat,
confultandum, ejufdemque
[olins  arbitrio  diffolvitur.
Summam autem € facro-
fanitam autboritatem.. ha-
bet in legibus  fererdis,
confirmandis, antiquandiss
imterpretandis, proferiptis,
in integrum  reflituendis,
litibus iuter privatos diffi-
cilioribus  decidendis ; &3
ut femel dicam, in omi+
bus que ad reipublice (a-
Intem, vel etiam privatunt
quemcungue [pecfare  pof-
feut.

Hoc fpeculo clarifime

item difcerni poteft nfque.

a temporibus {=pivs no-
minati Regis Arthuri,
immenfa Miniftrorum le<
gis municipalis, eorun-~
demque curiarum inferi-
orum antiquitas: Fxem-
pli gratia, de cuftodibus
five (fi dicam) Senatori-
bus comitatuum, ita le-
gitur, cuftodes [eu prepo-
fiti comitatus, feculis tub-
fequentibus di¢ti Vice-
comites, ‘qui (inquit Au-
thor nofter) fuerount or-
deignes per wviels Roys
quant les Countees f[e de-
mifterent des gards, pari-

ter de Turnis & Curiis:

Comitatus. Manebant

hujufmodi Miniftri, &

Comi:atnumdivifio(prout
Part IX,

arduis & urgentibus, né
quid detrimenti refpubli-
ca capiat, confultandum,

ejufdemque folius arbi. Notd.

trio diffolvitur..  Sum-
mam autem & facrofan-
¢tam authoritatem habet
in "legibus. ferendis, con-
firmandis, antiquandis ,
interpretandis, profcrip-
tis'in integrum reftituen-
dis, litibus inter privato$
difficilioribus decidendis,
& ut femel dicam, in
omnibus que ad Reipub-
lice falutem, vel etiam
privatum  quemcunque
{peétare poffint.

dn this ancient Mirror
you may alfo clearly dif-
cern as far as the Reign
of the often mamed King
Arthur, the great Anti-
quity of the Officers and
Minifters of the Commen
Law, and of their ins
ferior Courts; as for Ex-
amples of the Offices of
the Keepers or Senators of
the Shires or Countiesy
Cuftodes feu Prepofiti
Comitatus, of later Times
cabled Sheriffs, who (faith
this Author) fueront or-
deignes per viels Roys
quant les Countees fe
demifter’ des gards, and
of bis Toins and Connty-
Courts : Which Officers
and Divifion of Shires
continued (as you may read,

- amongf

N



Vid: LL.
inz. c.-8.

Vide ibid.c. 36,

id. c. 39

To the READER:

anrongft the Laws of thofe

feven Kings) though with
mch  Eucroachment , du-
ring the Heptarchy, as
tzking one or two Exam-
ples for many: Amongft
the Laws of King Ina it 15
provided in thefe Words,
Gif hwa him rightes bid-
de beforan Scirman oth-
the othron deman, ?he
ancient  tranflation thus,
Si quis reCtum fibi roget

. eoram aliquo Scirman (i.

Prepofito comitatus) vel
alio judice & habere non
poffit, & accufatus vadi-
um recti dare nolit, e-
mendet 30 5. & infra fep-
tem noctes faciat ei recti
dignum,

Aud i another Place,
Gif he Ealdorman f{y
tholige his fcire, Qui fu-
rem ceperit vel captum
reddiderit vel ipfum di-
miferit vel furtum cela-
verit, reddat ipfum fu-
rem fecundum weram fu-
am, {i Ealdermannus, 7.
Prepofitus Comitatus, fit,
perdat Comitatum fuum
nifi Rex parcere velit ei.
If the Sheriff do it be
Joall lofe the Cuptody of bis
Shire or County ; And af-
terwards, Si quis difcedat
2 Domipo {40’ fine licen-
tia vel*in ‘alium Comita-
tum {€.furetur, & “dein-
ceps invenfatur, redeat

inter leges feptem ‘illorturs
regum legitur) auctis li-
cet undequaque pro pofle
{fuo finibus fub Heptar-
chia: Quod exemplo uno
& altero tibi inftar mul-
torum innotefcat, inter
Regis In® Leges in hzc
verba cautum eft, Gif
bwa bim rightes bidde be~
foram Scirman oththe o=
thrun demarn, quod anti-
quitus ita redditur, Si-
guis reltum fibi roget co=
ram, abiquo Shirman (7.
Prepofito Comitatus)} wek
able judice, € babere nom
poffit: € accufatus vadie
um velli dare nolity emen-
det 30 s. .8 infra [eptem
noftes faciar er relts. dig-
aum. o

Et rurfus, Gif be Eal-
dorman [y tholige bis fiive,
Qut furem ceperit vel cap-
tum reddiderity, wvel ipfums
dimiferit, vel furtum cela-
werity reddat ipfum furem
fecundum weram f(uam fi
Ealdermanns , 1. Prepo-.
[Rus comitatus, fit, perdat
comitatum, nifi Rex par-
cere welit ei :- Si Viceco=
mes delinquat, cuftodiam
fui comitatus amittet. Et
deinceps, S¢ quis difcedat
@ Domino [uo fine licentiay
vel iz alium Comitatum fe-
furetury € deinceps inve-
niatury redeat illuc ubi an=-
tea fuit, € emendet Do-

mino [uo 40 s. &
fwo 4 -



T6 the READER;

Et quanquam Saxones
huic miniftro fecerunt
homen quod & wvulgo
hodie in ufu eft, diebus
tamen multo ante elapfis
minifterium iftud extmﬁ'e,
vel pede Saxonum in
Anglia nondum pofito,
extra controverfiam plane
eft. Diétio, Shireve, Vice-
tomes, e binis vocabulis
Saxonicis mutuatur, vide-
licet, Scyre, id eft, comi-
tatus, & Reve, id eft,
Cuftos five Prepofitus Co=
mitatus, & nonnunquam
(uti fupra) vocabatur
Scirman five Ealdorman :
Hodie etiam literz ejus
patentes funt, Commifi-
nus vobis cuftodiam Comi-
tatus. Regem Alfredum
Angliam in Comitatus
diftinxiffe  affirmantibus
libenter coricedo, (ob id
nimirum quod longe eo-
tundem certiffimam fece-
rit divifionem ; - eum e-
nim {ub Heptarchia unus
in alterius fines {f®penu-
mero ifrepferit, plurime-
~que vetufte prorfus inte-
rierint met®, totum hoc
fina partitione in ordinem
reduxit): Mihi modo
non averfentur affirmanti,
multum 'ante natum re-

gem  Alfrednmn, regnumb

illuc ubi antea fuit &
emendet domino fuo 40 5.

&e.

And albeit the Saxons
gave this Officer the vul-
gar Name nfed to this Day,
yet it is manileft that the,

Oﬁ‘ive (ztfe/f) was 0f ancient See L.L. Hoe-

i p. 121, 157,

Time before they [er any x

Foot inEng]. This WordShe- ;m I;n 109. bs

7iff is derived of two Saxon
Words, viz. of Scyre, that
isy the Shire or Connty,
and Reve, that is, Cuftos,
or Prepofitus Comitatus,
the Keeper or Guardian of
the Shire: And [ometime
(d4s you [ee) they were
¢alled Shireman, or Eal-

derman of tbe Shire. And ©o Lit. 168. 4.

to this Day bis Patent is,
Commifimus  vobis cu-
ftodiam Comitatus. S5
‘I agree well with them
which affirm that King
Alfred divided Epgland

Alfred divided

England into

into Shires or Countiesy in bhnesor(,ounn

that be made the mof} cep tics, de Novo.

tain Divifion of them ; for
whére, during the Time
of the Heptarchy, there
were many Incroachments
vie wpon ~ amothers and
many ancient Bounds 6b-
feuredy all that be veform-

ed by bis exalt Partition:
But they. mnft ‘a jb agree
with me,. that, long Iaefore\

the Bitth of King Alfred
this Kingdom bad bﬁeﬂ di=

vided into Shzr@s 01‘ Cozm-
2 . " tiess



The Plea of
Pisiencn.
Tewp. I, 1.

To the READER!

ties. But bereofy at this
Timey this little (baH fuf-
Jice.

F bave in my Cufiody an
antient  Recard invitled
Kanc® de placito apud
Pinendenam inter Lan-
francum Archiepifcopum
Cant’, & Odonem Bajo-
cenfem Epifcopum tem-
pore magni Regis Williel”
qui Anglicum regnum
armis  conquifivit: T
Effect whereof is, That
Lanfrank Archbifbop of
Canterbury brought a Writ
of Right Patent againft the
[2id Odo, of the Manors of
Raculfe, Sandwic’, Rate-
burg’, Widetun, Salt=
wode, cum Burgo Heth
ad Saltwode pertinente,
Eangport., Huoenden ,
Roking, Broche, Det-
ling, Preftitune, Sunder-
hurft, Earheth, Orpin-
tune, Exnsford Eﬁ"c una
cum hbertanbus & per-
tinentiis de Soca, Saca,
Toll, Team, Flymena,
Fxrmxth, Grithbreach ,
Storfteala , Haunf'arc,
Infangtheof, cum omni-
bus aliis confuetudinibus
paribus iftis, vel-minori-
bus xﬁxs, in rerris & in
aquis, . in fy}vxs, in viis,
& in pratis, & in omni-
bus alns rebus infra Civis

:" "

RS

hoc in comitat’ diftribu~
tum fuiffe. Sed de hoe
paucula hzc plus quam
{atis.

Penes me eft antiquuny
monumentum, cujus- eft
ticulus, Kanc' de placito
apud  Pinendenam  inter
szfmmum(‘ Archiepifeow
pum Cant’ y & Odonem
Bajocenfem Epifcopum
tempore magni Regis Wily
qui Anglicum regnitm armis
conguifivit © Quod fic
intelligendum, Lanfrancus-
Archiepifcopus Cantua-
rienfis refcriptum profe-
cutus fuit de jure fuo re~
cuperando (quod apud
mos eft breve de Relto
patente ) contra di¢tum
Odonem de maneriis de
Raculfe, Sandwic’, Rate-
burg’y Widetun, Saltwode,
cum Burgo Heth ad Salt«
wode pertinente, Laugporty
Huoewden, Roking, Broche,
Detling, Preflitune, Sun-

‘derbuil?y Earbeth, Orpii-

tuney, Einsford, &c. una
cum libertatibus €3 perti=
nentiis de Soca, Saca, Tolly
Team, Flymena, Frmithy
Grithbreach ,  Storfeale ,
Haunfare, Fufangtheof, cum
omuibus abiis confuetudimi-"
bus pavibus iftisy vel i
noribus iftisy in terris €3
in aquzs, in fylms, mn viis,
& iu pratisy & in omuibus

akiis



To the READER.

aliis rebus infra Civitatem
£3 extray €3 112 omuibus alis.
Jocis : Inde wvero hoc
breve vi precepti de
Tolt, ut loquimur, ad”
Curiam comitatus. alla-
tum fuit: Et aCtum illud
publicum ait, Quod prece-
pit Rex Comitatum totum
abfque mora confidere, &
vinnes Francigenas, & pre-
<ipue Auglosy in antiguis
legibus € confuctudinibus
peritos in tnum convenire :
Qui cum comvenerint apud
Pinendenam pariter confi-
derunt, &c. Huic placito
interfuerant Erneffus E-
pifcopus de Rovec's An-

gelricus Epifcopus de Ci-

cefir’y vir antiguiffimus €
Legum terrx (apientiffimus,
qut ex precepto Regis ad-
weltus fuity ad ipfas anti-
guas Legum confuetudines
difcutiendas € edocendas
in una quadriga, Richayd’
de Tunebreg, Huge de
Monteforti, Willielmus de
Acresy, Haymo Vicecomes,
€3 alii multiy €3¢, Barones
Regis & ipfius Archiepif-
copi, atque ilorum Epifco-
porum homines multi, €c.
cum toto ifto  Comitatu

tatem, & extra, & in
omnibusaliis locis: Which
Writ was removed into the
County Court by a Wris
called a 'Tolt: And the
Record f(aith, Quod pre-
cepit Rex comitatum to-
tum abfque mora confi-
dere, & omnes Francige-
nas, & pracipue Anglos
in antiquis legibus &
confuetudinibus  peritos
in unum convenire: Qui
cum comrvenering apud
Pinendenam pariter cone
fiderunt, &c. Huic pla-
cito interfuerunt Erneftus
Epifcopus de Rovec,
Augelricus Epifcopus de
Ciceftr’, vir antiquiffimus
& legum terre fapientif-
fimus, qui ex precepto

Regis adveétus fuit, ad

ipfas antiquas legum con-
{uetudines difcutiendas &
edocendas, in una qua-
driga, Richardus de Tu-
nebreg, Hugo de Mon-
teforti, WillieJmus de
Acres, Haymo Viceco-
mes, & alii mult, &ec.
Barones Regis & ipfius
Archiepifcopi, atque illo-
tum Epifcoporum homi-

nes multi, &c. cum toto Vide L. Ho-

ifto Comitatu multe & ¢'i-p-316. Sen-
rentia Patriz in

magne authoritati_s;- Vil‘i, Dete: minandis
&ec, Et ab omnibus jllisaofs.

multe € magne authorita-
tis viriy, &¢c. Et ab omni-
bus illis probis € [(apienti-

bus bominibus qui affuernmt
fuit ita diratiocinatum, €3
etiam a toto Comitatu re-
cordatum atque judicatum,

b3 recorda- .

probis &- fapientibus ho-
minibus qui -affuerunt
fuit ita diratiocinatum, &
etiam a toto Comitatu



Tothe READER.

recordatum atque judica-
tum, quod ficut ipfe Rex
tenet {uas terras liberas
& quietas in fuo domini-
co, ita Archiepifcopus
teneat {uas terras pre-
di¢tas omnino liberas &
quietas in dominico fuo
&c. Andlet not this ancient
Fudgment in a Writ of
Right feem flrange; for
fince that, Time, and to.
this Day, the Fudgment for
theT enant in allrit of Right
is, Quod teneat terram
illam, &c. quietam (or)
in pace, &c. And under
¢his Record it is thus te-
fified. Hujus placiti, mul-
tis teftibus multifque ra-
tionibus = determinatum,
finem poftquam Rex au-
divit, laudavit, laudan{q;
cum confenfu omnium
principum fuorum con-
firmavit & ut incorruptus
perfeveraret firmiter pre-
cepit. And the Caufe of
this Coutrover(y is there
alfo expreffed in  thefe
Words. 'Tempore magni
Regis  Willielmi, qui
Anglicam regnum armis
conquifivit, & {uis ditio-
nibus {ubjugavit, conti-
git Odonem Bajocenfem
Epifcopum & ejufdem
Regis fratem  multo ci-
tius. quam Lanfrancum
Archiepifcopum in Ang-
liam venire, atque in Co-
mitaty de - Chent cum

quod ficut ipfe Rex temet
(uas terras liberas & quie=
tas in [wo dominico, ita
Archiepifcopus teneat fuas
terras prediftas omnino
liberas €3 quietas in domi-
wico [uo, &¢. Nemini
autem mirum videatur
judicium  iftiufmodi in
brevi de Recto; eodem
enim tempore, ficut &
hodie , Judicium pro
Tenente in brevi de
Recto eft, Quod tenecat
terram illamy €9¢. quietam,
vel, in pace, €3¢. Fides ve-
ro huic monumento ad-
hibetur his verbis. Hujus
placiti, multis  tefibus
multifque rationibus deter-
minatuin, finem pofiquam
Rex aundivit, landavit ,
landanfque cum  confenfy
omninm Principum [iortm
confirmavity € ut incorrype
tus perfeverarct firmiter
precepit.  Simul & Litis
hujus  origo ac}jicitur.
Tempore  magni = Regis -
Willielmiy, qui  Anglicum
reguum armis conquifivit,
& fuis ditionibus [ubju--
gavit, coutigit  Odonem
Bajocenfem Epifcopim €
ejifdem ~Regis fratrem,
multo citins quam Lan-
francum Archiepifcopum in
Angliam venire, atque in
Comitatu de Chent cum
magna  potentia refidere,
ibigue potefiatem mon modi-
cam exercere. Ac quia

R - allis
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glis dicbus in  comitatn
¢ho guifguam pon eraty qui
Tante fortitudinis wiro ve-
Siftere poffet propter maguum
quain  habuit poteflatem,
tevras gquamplures de Ar-
chiepifcopary Cantuarieni,

confuetudines nonnnilas
Sibi arripuit atque ufurpans
Joe dominationi (addidit)
Pofiea  vero wmom  multo
tempore contigit prefatii
Lanfroncum — Cadomenfs
Ecclefie  Abbatem  juffls
Regis in Augliam quogue
verive, atque in FEpiftopa-
tum Caut’y Deo difponente,
totins  Anglie Primatum
fublimatum effe 5 ubi dum
dliquandiu  refideret y €3
antiquas Ecclefie [ne ter-
ras multas fibi deefle inve-
nirety € [orum negligentia
anteceffornm illas diffribu-
tas & diftrattas fuiffe re-
periffety diligenter inquifita
&9 bene cognita veritate,
Regem quam citius potust,

non pigre inde requifivit,
at Fufiitia fecundum Legem
jibi fieret, €. Et hoc
loco fupplementi Prefa-
tioni me= {uperiori an-
nexum fat fic.

Nonus ifte liber Com-
mentarioruin meorum

magna potentia refidere, '

ibique poteftatem non
modicam exercere. Ac
quia illis diebus in Comi-
tatu ilio quifquam non
erat qui rart® & rtitudinis
viro refiftere pofiet prop-
ter magnam quam habuit

‘poteftatem, terras com-

plures de Archiepifcopatu
Cantuar’, & confuetudi-
nes nonnuilas {ibi arripuit,
atque ufurpans fuze do-
minationi (addidit)

Poftea vero non multo

tempore conmtigit prefa-

tum Lanfrancum Cado-
menfis Ecclefiz Abbatem
juflu Regis in Angliam
quoque 'venire, atque in
Epifcepatum  Cantuar’y
Dea defponente, totius
Angliz primatum {ubli-
matum efle, ubi dum ali-
quandiu refideret, & an-

tiquas Ecclefiz {uz terras -

multas fibi" deeffe inveni-
ret, & fuorum negligen-
tia antecefforum illas dis
ftributas atque diftractus
fuiffe reperiffec, diligen-
ter inquifita & beune cog-
nita veritate, regem quain
citius potuit, & non pigre
inde requifivit, ut Jufti-
tia {ecundum legem fibi
fieret, &c. And thus much
by way of Addition to my
former Preface fball [uf-
fice. : ‘
Thave inthis nimth Work
reported certain Cafes which

b 4 : ‘ bave

-

X1
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bave been adjudged and
refolved, together with the
Reafons and Caufes thereof,
to the End the Learned
that know the Law may
be confirmed, [uch as know
it not may be infirulied,
the Poffeffions and Interefts
of allin gemeral according
to Right firengtbened and
-quicted, Love and Charity
between Man and Man
continuedsunneceffary Suits,
the Caufes of Contention
‘and Expence, prevemted,
and the Reign of our dread
Sovereigny for bis Zeal of
Fufticey remowned and bo-
soured. ' -

And it is wery obfer-
vable out of what Rogt
the Doubts and Queftions
berein adjudged and refol-
ved did grow: The maft
diffienlt whereof do [pring
out of thefe two Roots,
either out of Statutes en-
ailed in  that  fupreme
Court of Parliament(where-
of T have fpoken) or out of
fuppofed Variety of Opiui-
ons and Rules in our
Books. Qut of Afts of
Parlizment prmcipally in
two Sorts, eitber when an
angient Pillar of ihe Com-
snone. Law is taken ont of
ity or when new Remedies
are added; to it: By the

cafus nonnullos, una cum
rationibus caufifque eo-
rundem Judiciorum, Ju-
dicatos & definitos in
publicum promit, ad
do¢tos, Legem intelligen-
tes, confirmandos, nefci-
entes inftituendos, ad
pofleffiones ‘& jura uni-
ufcujufque (prout decet)
in pace ftabilienda, ad
amorem & charitatem
fovendum, ad querimoni-
as minus utiles praciden-
das, litis ac difpendii
fontes occludendos, ad
fuprema denique Maje-
ftatis regimen, a fuo in
juftitia rite adminiftranda
fervore, & fplendidius &
honore audtius redden-
dum.

Res imprimis obferva-
tione digna eft, e qua
ftirpe queftiones & con-
troverfiz modo decret®
ac difcuffz germinave-
rint ; quippe quarum per-
plexiores € binis his radi-
cibus pullularint, vel ex
ftatutis in ampliffima illa
parliamenti Curia (de
qua fupra dixi) editis &
fancitis, vel ex imagina-
ria illa potius quam vera
opinionum, regularumg;
in libris noftris difcre-
pantia: Ex altis Comi-
tialibus ditiobus precipue
modis; antiguo aliquo
nimirum legis fublato
fundamento ; aut recen-

' tioribus
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tioribus appofitis remedi-
is: E primo cam pericula
tum difficultates exoriun-
tur; a fecundo, lex reéte
apprehenfa, neutiquam
fit commodior, fed multi-
fariam impedita, vis ejus
plus nimis enervatur:; Ha-
beas hoc unum exemplar
loco utriufque: In s E.
3. 14. Dominus Willi«
e/mus Herie, fupremus in
Curia placitorum com-
munium Judex, ait, fta-
tutum de Donis condi-
tionalibus ftabilitnm fu-
ifle regnante Edwardo
Primo, (qui (inquit) re-
gum omnium anteceden-
tium fait fagaciffimus,)
idque hareditatis {angui-
ni Donatorum ftabiliende
caufa: Hoc tamen ipfum
ftatutum, dum unum e
legis firmamentorum pre-
cipuis labefactaret fimul
ac refcinderet (videlicet,
quod hzreditates univer-
{z eflent feudum fimplex)
profpicere nullius potuit
prudentia reftrictis hifce
hzreditatibus qualia vel
quanta fimul irruebant
incommoda: Sed ad hoc
digitum quafi intendi, in
prefationibus 3. & 4.
mei operis: Hujus itaque
generis innovationis de-
ftituend= voto, nihil am-
plius inde dicam hoc
tempore. Quod ad ima-
ginariam illam opinio-
v 2

Cafes (o fettered,

‘Fiirft arife Dangers. and

Difficulties y and by. the
Second the Common Law
rightly underftood is not
betteredy, but in many
that
it is thereby wery much
weakened. Take one Ex-
ample for both: In 5§ Ed-
ward 3. 14. S/ William

xiij

Herley Chief Fuftice of the Co.Lit.xo.a;
Court of Common Pleas, 3¢y 5.,

[aithy That the Statute
‘De Donis conditionalibus
was made in the Reign of
King Edward the Firft,
(who (faith be) was the
moft  fage King that
ever was,) and the
Caufe of the Statute- was
to falve the Heritage in
the Blood of them to whom
the Gift was made; and
yet that Statute fhaking a
main Pillar of the Law,
that made -all Efates of
Inberitance Fee-fimple, uo
Wifdom couid forefee fuch
and [0 many Mifchiefs as
upon thofe fettered Inberi-
tances followed : But bereof
bave I given a Touch in the
Prefaces to my third and
fourth Work : And there-
fore defiring that this Kind
of Iinmovation wmight be
left, I wili for this Time
leave it. Concerning the
fuppofed Variety of Opiui-
ons ~and. Rules in._ onr
Booksy I truft in wmdny
Cafes berein the fudious

" Reader
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To the READE R.

Reader fball obferve (as
in my former Works be
bath done) that the Law
traly  diftinguifbing  (for
ubi lex non diftinguit, nec
nos diftinguere debemus)
they be in thefe Cafes well
and juftly accorded. And
I affirm it conftantly, that
the Law is wnot incertain
in abftra&o, Zut in con-
creto, and that the lIn-
certainty thereof is homi-
nis vitium, azd not pro-

- feffionis: And. to [peak

plainly there be two Caufes

* of the Uncertainty thereof

in concreto, viz. pre-
poftera le¢tio and pre-

propera praxis, prepofie-
rous Reading and over-foon

Praciife.

A fubfiantial and a
compendious Report of a
Cafe rightly adjudged doth
produce three notable Ef-
feltsy firff it opemeth the
Underftanding of the Read-
er and Hearer, (fecondly,
it breaketh through Diffi-
cnlties, and thirdly, it
bringeth bome to the Hand
of the Studious, Variety o
Pleafure and Profit 5 I (ay
it doth fet open the Win-
dow of the Laws, to let
in that gladfome Light,
whereby the right Reafon
of the Rale (the Beauty

num & regularum iibro.
rum noftrorum difcordi»
am attinet, obfervabit
(ut {pero) ftudiofus Lec-
tor ex mulds in lucem
jam editis cafibus (quod
& prioribus meis obfer-
vavit operibus) eam, fi
que forte fe obtulerit,

-difficultatem ac difcre-

pantiam fcite pariter &
(ut dicam ) adamuflim
reconciliari,  Quin &
hoc audacter pronuncio,
Legem non efle-incertam
in abfiralto, fed in concre-
to, ejufque incertitudi-
nem efle bominis vitium,
non profeffioris ; &, hoc
palam profitear , ejus
quz habetur incertirudi-
nis iz concreto duas fo-
lummodo effe caufas, viz.
prepofteram Lelticuem &
praxin preproperam.

Vera & {fuccinéta ca-
{us Relatio reéte dijudi-
cati tres habet effectus
notandos ; 1. Tum Le-

-gentis tum Audientis a~

perit intelligentiam; 2.
Scrupulos perrumpit ; 3.
Studentis manum & de-
liciarum & emolumenti
varietate implet: Pandit

f dico Legis feneftras, ut

letifica illa lumina, que
retam regule rationem
(Legis fplendorem) per-

fpici faciant evidenter,
admittantur ; nucem du-
ram frangit ut facile ju-
2 cunda
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cunda deguftetur nuclea ;
ornat denique fruétuum
jucundorum & utilium
varietate repofitoria ilio-
rum qui nec plantaverunt
nec irrigaverunt. Que
(cafibus tortuofis & diffi-
cillimis, five deliberatio-
ne (nempe fur demurrer,
ut loquimur) decifis, five
palam in Curia determi-
natis) nemo f{olus ultimis
{uis conatibus, nec om-
nes actores ipfi per fe ex-
tra juftitiz Curiam, nec
in Curia, folerni argu-
mentatione  prius non
adbibita (ubi Deus opt.
max. fitientis jus & jufti-
tiam (ut credere cogor)
intelligentiam aperit fi-
mul & extendit) attigifle
unquam  potuiffent. E
przcipuis enim ex aliis
legum noftrarum munici-
palium  honoribus eft,
fpinofiores nunquam de-
finiri aut difcerni quefti-
ones 7 tenebris, vel fub
filentio fupprefis rationibus,
fed in facie (ut dicam)
Curiz, idque argumentis
prius habitis {olennibus
& elaboratis, primo per
Jurifconfultos ~ utriufque
partis pro tribunali (& fi
lis agatur in Curia placi-
torum communium, per
Servientes ad Legem tan-
tam); & iterum de Tri-
bunali per Judices, ubi
argumentatia habetur (2

of the Law) may be
clearly difterned ; it break-
eth the thick and Lard
Shell, whereby with Plea~
fure and Eafe the Sweet-
nefs of the Kernel may be
fenfibly tafled, and adorn-
eth with Variety of Fruits
both pleafant and profit-
abley the Storeboufes of
thofe by whom ‘they were
never planted nor watered.
Whereunto (in thofe Cafes
that be tortuofi and of
great. Difficuity, adjudged
uporr Demurrer or refolved
in open Court) uo one
Man alone with all bis
true and uttermoft Lakbours,
nor all the Altors in them
themfelves by themfelves
out of a Coyrt of Fuffice,
nor i Court without fo-

" lemn Argument, (where (I

am  perfuaded) Almighty
God openeth and inlargeth
the Underftanding of the
defirons  of Fuftice and
Right) could ever have
attainted wnto. For it is
one amongft others of the
great Honours of the Com-
mon Laws, that Cafes of
great Difficuity are never
adjudgéd or refolved in
tenebris or {ub filentio
fuppreffis rationibus; uz
in open Cotrt, and there
upon folemn and elaborate
Arguments, firfp at  the
Bar by the Counfel learned
of either Party (and if

‘ the

%iv
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the Cafe depend in the
Court of Common Pleas,
then by Serjeants at Law
only); and  after at the
Beuch by the Fudges,
where they argue (the
uifne Fudge beginning
£ﬂ£ fo chmdiﬂg) feria-
tim upow certain  Days
openly and purpofely pre-
fixedy declaving at large
the Aunthoritiess Reafons
and Caufes of their Fudg-
ments and Refolutions in
every [uch particular Cafe
(habet enim nefcio quid
energi® viva vox): @«
Reverend and honourable
Proceeding in Law, a
grateful Satisfaction tothe
Parties, and a great In-

ruition and Direltion to

the attentive and fudions
Hearers. ’

In thisy, as in the Ref}
of my Works, my chief
Care and Labour bath
been (for Advancement of
Truth) that the Matter
might be jufly and faith-
fully related, and (for a-
wvoiding of Obfturity and
Novelty) that it might be
in a legal Method and in
tbe Lawyers Dialelt plain-
ly delivered, that bherein
1o Authority cited might
be wittingly omitted or
roldly applied 5 no Reafor
or Argument made on ei-
ther Side willingly ~im-
paired ; uo Mau’s . Re-

Judicibus incipiens ju-
nioribus, & fic curfu
afcendente) feriatim die-
bus quibufdam publice
& confulto ftatis, qui
authoritates, rationes &
caufas fententiarum &
determinationum fuarum
fufius reddunt & expli-
cant (babetr enim nefcio
quid energie viva vox:)
venerabilis in lege & ho-
norandus proceflus, gra-
ta partibus fatisfadtio,
attentis denique & ftudi-
ofis auditoribus plena in-
fticutio.

Hoc, ficut & cateris
meis operibus, pracipua
mihi fuit & cura & ftu-
dium (ad veritatem eri-
gendam) ut res refte
fideqpe referretur, &
(ad evitandam obfcurita-
tem & novitatem) ut in
methodo Legali Juridi-
corumque idiomate plane
emitteretur, ut nullum
produ&tum teftimonium
fcienter omitteretur, vel
jejune applicaretur; nul-
la ex utrinque ratio vel
argumentum  imminue-
retur; nullius five ex-
prefle five tacite ledere-
tur exiftimatio ; nullus
author f{eu authoritas
prolata irreverenter de-
honeftaretur; iique de-
nique, qui (ut opinor)
cafus futuri fine dirigen-

tes,
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tes, ad publicam tran-
quilitatem  firmandam,
prelo committerentur &
promulgarentur.
Omnipotens Deus (qui
fummo fuo beneficio hoc
ut perficerem vires de-
dit) mihi teftis eft, me,
non ex oftentatione ali-
qua, aut ex audacia fua-
fionis alicujus de propria
mea {cientia, hifce me
immifcuiffe ~ laboribus:
Verum tamen interim
eft, me ab incunabulis in
perfpiciendis cognofcen-
difque muttis fuiffe cupi-
difimum: Et profeffioni
mez pluris me agnoico
debitorem, quam quod
omnes mei exantlati pa-
riter ac fideles retribuere
queant labores: Et ut
profiteor, mihi non effe
({cio enim que mihi de-
funt) quo folvam; ita
fidlem meam obligo, me
nunquam futurum vel in-
gratum, vel pigrum in
preftando quantum max-
imis meis vigiliis eniti
pofim aut valeam. A
do¢to Lectore hoc mihi
in defiderio eft, quod &
grandzvo Bractono (ve-
nerando olim Curiz de
Banco Judici (ut in Ar-
chivis conftat) & de
Legibus Scriptori) fuit,
Ut fi quid [uperfluum wel
perperam  pofitnm in boc
opere  invenerit,  ilud

putation direfly or indis
rectly impeached; mo Au-
thor or Authority cited,
unreverently di(graced ; and
that fuch only, as(in my O=
pinion) fbould bereafter be
leading Cafes for the pub-
lick Quiety might be im-
printed and publifbed.

Almighty  God (who
bath of his great Goodnefs
enabled me hereunto) know-
eth that I have not taken
thefe Labours either for
Vain-glory, or upon Pre-
famption of amy Perfuafion
of Knowledge : But true it
5y that I bave been ever
defirous to kmow much:
And  do  acknowledge my
[elf to owe much more to
my Profeffion, than all my
true and faithful Labours
can [atisfy: And as T
truly confefsy, that I have
no Meaus ( for I know my
own Wants) to quit that
Debty fo I faithfully Pro-
mife never to be found
unthankful  or  unwilling

to perform what by my
uttermoft  Endeavour fhall

lie in my Power. My De-
fire of the learded Reader,
with old Bracton ( fome-
time a famous Fudge of
the Court of. Common Pleas
(as I find in Record) and
a Writer of the Laws) is,
Ut fi quid fuperfluum
vel perperam  pofitum

« - in
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in hoc opere invenetit,
illud cotrigat & emen-
det, vel conniventibus
oculis pertranfeat, cum
omnia habere in memos=
ria & in nullo peccare,
divinum fit potius quam
humanam.

corrigat € emendety wel.
coriniventibus oculis  per-
tranfeat 5 cum ommnia ha-
bere in memoria & in nuk
lo peccare, divinum fit po<
tius quam bamanum.

Dow-



Part IX:

DowMAN's Cafe
Mich. 25 & 26 Eliz.

In C. B. Rot. 144

Filmer, w L
York, [’ l “HE Affife came to recognife if Edw. Vavafor
Efq; George Vavafor Gent. Rich. Coats, fobn
Lawfon; William Mufgrave; Robert T) /%Jylwoed and Rob.
Ward unjuftly, &, diffeifed ZThomas Dowman Elq; and
Elizab. his Wife of their Fteehold in Spaldington, Willitoft,
and Souzhcate, within thirty Years now laft paft, &c. And
whereupon the faid Zhomas and Elizabeth by Henry Cref-
Jey their Attorney complain, That they difleifed them of
6 Mefluages, 300 Actes of Land, 100 Acres of Meadow; and
200 Acres of Pafture with their Appurtenances, &c. And
the afotelaid Edward, George, Richard, Jobn, William, Ro-
bert Thiflylwood; and Robert Ward, by Edward Latimer
their Attorney cothe, &¢. and upon this for certain Caafes
the Juftices here fpecially moving, Day is given before
the fame Juftices to the a{g)refaid Edward,George,Richard,
Sobn, William, Robert, and Robert to plead here; until Tuef
day vext following, €c. The fame EI’)ay is given to the a-
forefaid Zhomas and Elizabeth here, &c. At which Day
come as well the aforefaid Zhomas and Elizabeth, as the
aforefaid Edward, George, Richard, Fobn, William, Robert,
and Robert, by their Attornies aforefaid: And upon this,
and certain Caufes the Juftices here {pecially moving, the
Aflife aforefaid is farther adjourned before the fame Jufli-
ces unto the Juftices Inn in Chancery Lane London, until
the Morrow of Saint Marziz next coming, at which Day at
the aforefaid Inn of the Juftices; before the aferefaid Ju-
ftices, come as well the aforefaid T homas and Elizabeth, as
the aforefaid Edward, George, Richard, Fobn William, Ro-
bert, and Robert; by their Attornies aforefaid ; and upon
this the aforefaid Gearge, Richard, Fobn; Willianz, Robert,
and Rober: fay, that they have nothing in the aforefaid Te-
pements, with the Appurtenances in the View. of the Re-
cognitors of the Affife aforefaid put, and in the Plaint aforef;
fpecified,

b
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Pleadings in Dowman’s Cafe. PArt IX.
{pecified, nor had at the Day of the Orig. Writ of the Aflife

aforef. brought, nor ever after, nor any Injury, nor Diffeifin to
the aforef, 7ho.and Fliz. thereof did : And of this they put
themfelves upon the Affife ; and the aforef. 7 /o. and Fliz.
likewife, §9¢. Therefore let the Affife be taken betw. them,
9. And the aforef. Edw, anfwereth as T'enant of the Free-
hold of the Tenements aforef. with the Appurt. in View of
the Recognitors of the Affife aforef. put, and in the Plaint a-
bovefaid fpecified 5 — and faith, That the Affife thereof be-
tween him the faid Fdw. and the aforefl. Zhomas and Eliz.
ought not to be, becaufe he faith, that one Peter Vava-
(o7 Efq; was feifed of the aforef. Tenem. with the Appurt.
in the View of the Recognitors of the Affife aforef. put,and
in the Piaint aforef. {pecified, amongft other Things in his
Demefn as of Fee ; and he hereof fo being feifed, one Andr.
Windfor, B{q; Will. Vavafor, Peter Vavafor the younger, and
gaim Lauuidere, Gent. at another time, that is to fay, the 2d

ay of Fan. in the 15th Year of the Reign of the faid Lady
the now Q. out of the Court of Chaucery of the faid Lady
the Q. the faid Court of Chancery then being at Weftminft.
in the County of Middlefex, fued forth a certain Writ of the
faid Lady the Q. of Entry upon Difleifin in the Pof?, againft

~ the aforel. Perer Vavafor, Efq; of the aforef Tenem. with

the Appurt. in the View of the Recognitors of the Affife a-
forel. pur, and in the Plaint aforef fpecified, with the Appurt.
amongft other things, the fame Perer PVavafor, Efq; then
being Tenant of the Freehold of the Tenem. aforef, with the
Appurt. to the then Sheriff of the County of 207k direfted,
(and fo plead a com. Recov.) which Recov. in Form aforef,
had;was had, and was to the Ufe of the aforef. P. Vavafor,
for the Term of his natural Life, without Impeachment of
any Wafle ; and after his deceafe, then to the Ufe of the el-
deft Son lawfully begotten of the Body of the faid Pezer Va-
vafor; Eq; and the Heirs Males of the Body of the fame
eldeft Son lawfully begotten ; and for Default of fuch Iffue
Male of the Body of the fame eldeft Son, then to the Ufe
of the fecond Son of the Body of the aforef. P. Vavafor,Efq;
Jawfully begotten, 2nd the Heirs Males of the Body of the
fame fecond Son lawfully begotten, (and fo unto the ninth
Son ;) and for Default of fuch Iffue Male of the Body of the
faid ninth Son, then to the Ufe of the faid Fdward Va- .
vafor, now Defend. Brothier of the faid Peter Vavafor, Efqs
for the Term of his natural Life, without Impeachm. of any
Wafte ; and after his deceafe, then to the Ufe of the eldef
Son lawfully begotten 6f the Body of the faid E4x. and the
Heirs Males of the Body of fuch 11 Son ;5 and for Default of
fuch Iflue Male of the Body of fuch eldeft Son, then to the
Ufe of the fecond Son of the Body of the faid Edw. }anully
begotten, and the Heits Males of the Body of the aforef. 2d
Son lawfully begotten, (and fo to the 9th Son of the faid Fdw.)
and for want of fuch Iffue Male of the Body of faid 9th Son,”
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then to the Ufe of one Gearge Vavafor, another Brother of
the aforel. Perer Vavafor, Efq; for the Term of his natural
Life, without Impeachm. of any Waft; and after his deceale
then to the;Ufe of the eldeft Soh lawfully begotten of the

Body of the faid George, and the Heirs Males of the Body of-

the fame eldeft Son lawfully begotten ; and for Default of
fuch Ifflue Male of the Body of fuch eldeft Son, then to the
Ule of the 2d Son of the Body of the aforef. Geprge lawful-
ly begotten, and the Heirs Males of the Body of the fame 2d
Son lawfully begotten,(and {ota the gth Son of the faid Geor.)
and for Default of fych Iffue Male of the Body of the faid
oth Son, then to the Ufe of one Ra. Vavafor,another Brother
of the {aid Peter Vavafor, for the Term of his natural Lifey
without Impeachm. of any Waft ; and after his deceafe, then
to the Ufe of the eldeft Son lawfullybegotten of the Body of
the faid Ralph, and the Heirs Males of the Body of the fame
eldeft Son lawfully begotten ; and for Default of fuch Iffue

Male of the Body of the faid eldeft Son lawfully begotten;

then to the Ufe of the 2d Son of the Body of the aforefaid
Raiph lawfully begotten, and the Heirs Males of the Body of
the fame 2d Son lawfuily begotten,’and fo to the gth Son of
the aforel. Raiph ;) and for Default of fuch Iflue Male of the
Bodyof the, faid 9th Son thento the Ufe of one Marwmaduke
Vavafor, avother of the Brothers of the aforell P, Vav+for,
for the Term of his natural Life, without Impeachm. of «ny
Waft; and after his deceafe,then to the Ufe of thé eldeft Son
lawfully begotten of the Body of the aforef. Marmaduke,and
the Heirs Malies of the Body of fuch eldeft Son lawfully be-
gotten jand for default of fuch Iflue Male of the Body of the
{fame eldeft Son, then to the Ufe of the fecond Son of the
Body of the aforefl Marmaduke lawfully begotten; atd the
Heirs Males of the Body of the {ame 2d Son lawfully begot-
ten, and fo to the oth Son of the faid Marmaduke ;) and for
Default of fuch Iffue Male of the Body of the fame 9th Son;
then to the Ule of one Rob. Yavafor; another Brother of the
aforef. P. Vavafor, for the Term of his natural Life, without
Impeachm. of any Waft ; and after his deceafe; then to the
Ufe of the cldeft Son lawfully begotten of the Body of the
faid Rod. Vavafir, and the Heirs Males of the Body of the
fame eldeflt Son lawfully begotten 5 and for Default of fuch
Iflue Mule of the Body of the fame eldeft Son; then to the
Ufe of the fecond Son of the Body of the aforefaid Robers
Vavafor, and the Heirs Males of the Bedy of the fame fe-
cond Son lawfully begotten, (and {0 to the 9th Son of the
faid Robert 5) and for Default of fuch Iflue Male of the gth

Son, then to the Ulfe of 7/o. Pavafor, another Brother of

the faid Peter Vavsfir, Efq; for the Term of his natural
Life, without Impeachm. of any Waft ; and after his deceafe;
then to the Ulc of the eldeft Son of the Body of the aforef,

. V B2 ' 71.704

4



Pleadings in Dowman’s Cafe. PartIX

T’ho. Vavafor lawfully begotten, and the Heirs Males of the
Body of the faid eldeft Son lawfuily begotten ; and for De-
fault of fuch Iffue Male of the Body of the fame eldeft
Son, then to the Ufe of the fecond Son of the Body of the
aforel. T'ho. Vavafor lawfully begotten, and the Heirs Males
of the Body of the fame fecond Son lawfully be%mten, (and
{o to the oth Son of the aforef. 770.) and for Default of fuch
Iffue Male of the Body of fuch oth Son, then to the Ufe of
Rich. Vavafor, another Brother of the faid Perer Vavafor,
Efq; for the Term of his natural Life, without Impeachm.
of any Wafte ; and after his Deceafe, then to the Ule of the
eldeft Son of the Body of the faid Rickard Vavafor lawtully
begotten, and the Heirs Males of the Body of the fame el-
deﬁ Son lawfully begotten ; and for Default of fuch Iffue
Male of the Body of the fame eldeft Son lawfully begotten,
then to the Ufe of the fecond Son of the Body of the faid
Richard lawfully begotten, (and fo to the gth Son of the a-
farefaid Richard;) and for Default of fuch Iffue Male of the
Body of the faid oth Son, then to the Ufe of the Heirs
Males of the Body of Peter Vavafor of Spaldingron, Knt.
lawfully tegotten 3 and for Default of fuch Iffue Male, then
to the Ufe of the right Heirs of the faid Richard Vavafor
for ever. By virtue of which Recovery and Seifin in Manner
and Form aforefaid had, and by Force of a certain A&t of 2
Parliament of the Lord Henry the 8th, late King of Ewgl.
held the 4th Day of Feb. in the 29th Year of his Reign,
made for Transferring of Ufes into Pofleffion, at Weftminft.
in the County of Middlefex, the aforel. Perer Vavafor, Efq;
was feifed of the aforef. Tenements with the Appurtenances,
in the View of the Recognitors of the Affifeaforef. put, and
in the aforefaid Plaint {pecified iuter alia, in his Demefne as
of Freehold, for the Term of his Life, without Impeachm.
of any Waft ; the Remainder thereof after his deceafe far-
ther as abovefaid expeftant ; and the faid Perer fo thereof
being feifed, the faid Perer at Spaldington aforef. died with-
out any Iffue Male of bhis Body lawfully begotten; after
whofe deceafe the faid Edward into the aforef Tenements
with theirAppurtenances,in the View of the Recognitors of
the Aflife aforef. put, and in the Complaint aforef. fpecified
(amongft other) as in his Remainder thereof entred, and
was, and yet is feifed in his Demefn as of Freehold for the
Term of his Life, without Impeachment of any Wafte, And
the aforefaid 7ho. Dowman and Elizabeth claiming, &c.
(And fo gave Colour to the Plaintiff) And the aforel. 770.
Dowman and Elizabeth, as to the aforefaid Plea of the faid
Edward above in Bar of the Aflife aforefaid pleaded, fay,
‘That they, for any thing in the faid Plea before alledged,
from having the Affife aforefaid of the Tenements afore-
faid with the Appurtenances, ought not to be barred, b?-

caufe
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caufe they fay, That well and true it is, that the aforefaid
Peter Vavafor, Elq; was feifed of the Tenem, aforef. with
the Appurt, in bis Demefn as of Fees and he the faid Pe-
-zer being fo thereof feifed, the aforell Recov. of the Tenem.
aforef. with the Appurr. was had by the aforel. Znd. Wind- .
Jor, Will. Vavafor, Perer Vavafor the Younger, and Fobn
Laundere, againft the aforef. Perer Vavafor, E{q; in Man-
ner and Form as the faid Edward above hath alledged: But
the {aid Tho. Dowman and Eliz, farther fay, That the Re-
covery aforel. in Form aforef. by the aforel. Aundrew, Wil
Vavafor, Peter Vavafor the Younger, and Fobn Laundere,
-again{t the aforef. Perer Vavafor, Efq; of the-Tenements a-
forefaid, with the Appurt. in Form aforef. had, and the Sei-
fin of the Tenem. aforef, with the Appurten. thereupon in
Form aforef. had, were to the only Ufe and Behoof of the
aforef. Peter Vavafor, Efq; and his Heirs for ever. By Co-
lour whereof, and by Force of the aforefaid A&t of transfer-
ring of Ufes in Pofleffion, €5¢. the aforell Peter Vavafor, Efq;
was feifed of the Tenem. aforef. with the Appurt. in his De-
mefn as of Fee ; and fo thereof being feifed, the faid Perer
Vavafor, Efq; at Spaldington aforef. of fuch his Eftutc died
thereof feifed, without Iffue of his Body lawfully begotteu.
After whofe Death the faid Tenem. with the Appurt. de-
fcended to the faid Elizab. then being the Wife of the faid
T ho. Dowmarn, as Siter and Heir of the aforef. Poter Va-
vafor, Efq; by which the faid Zho. Dowman and Eliz. in
the faid Tenem, with the Appurt. entred, and were thereof
feifed in their Demefn as of Fee, in the Right of the faid
Eliz. until the aforel. Ed. Vavafor, and the aforell George,
Richard, Fobi Lawfon, Will. Mufzrave, Rob. Thiflylwood,
and Rob. Ward, them the faid Thomas Dowman and Eliz.
thereof unjuftly and without Judgm. did diffeife, as they
above againft them complain’d; without that,that the aforef.
Recovery of the Tenem. aforef. with the Appurt. by the
aforeflaid Andrew Windfor, Will. Vavafor, Perer Vavafor
the Younger, and obuz Laundere again{t the aforel. Perer
Vavafor, Efq; in Form aforef. had, was to the Ufes in the
Bar of the faid F4w. above fpecified, as, ¢6c. (And there-
upon the Parties are at Iffue.) And the Jurors fay upon their
Qath, That the aforef. Perer Vavafor, Elq; was feifed of the
‘Tenem. aforef. in their View put, and in the Plaint aforef.
fpecified, with the Appurt. in his Demefn as of Fee ; and he
the faid Perer being thereof 6 feifed, the afor:f. Recovery
was had by the aforefaid Andrew Windfor, William Vava-
Jor, Peter Vavafor the Younger, and Yobn Laundere, a-
gaintt the aforel. Peter Vavafor, Elq; of the fame Tenem,
with the Appurt. in Manner and Formas the aforell Edw.
above in Pleadin% hath alledged 5 and furthier the Recogni-
tors of the Affife aforefaid fay upon their' Outh, That o
certain Indenture was made between “theaforeliid Perer
B ; Iavafor,
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Pavafor, Efq; of the one Party, and the aforefaid Andrew
Windfor, Williatn Vavafor, Perer Vavafor. the Yorunier, arnd
"Sobn Laundere of the other Party, bearing Date the firft
Day of February in the 15th Year abovefaid: The Te-
nor of which Indenture follows in thefe Words. K
" This Indenture made the firft Day of February in the
15th Year of the Reign of our Sovereign Lady-Elizabeth,
by thé Grace of God Rueen of England, ¥rance and Ire-
land, Defender of the Faith, &c. between Peter Vavafor
of the Middle Temple iz London, Efg; of the one Pay-
2y, and' Andrew Windfor of she fame Houfe; Efyy William
Vavafor of Linton iz the Conmy of York, Gens. Peter
Vavafor the Younger of Spaldington 7z the Connty-of York,
Gext. and John "Laundere of Staples-Inn 7% or #e4r Lon-
don, Gent. on the othéer Party, Witneffeth; That it is
covenanted, tongluded, condefeended, declared, and fully 4-
greed berwixt the faid Parvies, and eithber of the fuid
Parties, for bim, and his' and their Heirs, Executors,
and Adminifrators dorh conéBide, condefeend,” declaré, anid
agree by thefe Prefents o and ‘with the othery bis’and
their Heirs, ~Executors, and Adminiftrators in- Manngy
and Form following: That is to fay, Whereas the fnid
Andrew, William, Peter zhe Younger, and Joht, bave rhis
prefent Term of 8t. Hill. retovered to them and to theiy
Heirs for ever, by Writ of Entre fur diff in le poft bad
ond profecuted ogainft the fnid Peter Vavalor, Efy; be-
fore Sir James Dyer, Knr. Richard Harpef, Roger Man-
wood, and Robert Mounfon, Zuftices to-" our - faid ' Sove-
veign Lady the Queen's Majcfly of ber Court of - Com-
mons Pleas' at Weltmintter, according to the ufnal Ordey
and Form. of  Common Recoveries hevercfive ufed, the Ma-
wor of Spaldington wirh the Appurtensuces; and divers
other Lands, Tenements and Herediraments, feituare, ly-
ing and being in the Towns, Paripes, Hamlets and Fields
of Spaldington, Willytoft, Gripthorpe, Bubwith, Brightor,
Southcave, ‘and Replingham, in: the faid County of York,
at the Time of the faid Recovery bad being the Inkerirancé
of the faid Peter Vayafor, Efgs other than fuch Meffusges,
Lands, Terements ‘and Heveditaments of the fuid Peter .
Vavafor, Efg; lately plurchafed of oie Henry Johnfon, Ef;
3y the Names of ‘rhe Manor gf Spaldington, 40 _illi[;ﬂz:ages;
30 7ofts, so Gardens, "3 Dove-boufes, one Windmil,
2000 Acres of -Land, five bundred Acres of Meadow,
rwo rhoufand” Aeres of ﬂ’aﬁare, Jve bundred Acves of
A S " Weod,
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" Weod, two thoufand Acres of Moor with the Appurtensn-
ces in ,A?al(}ingron, Bubwith, Brighton; Whliioft, Grip-
thorpe, Southcave, and Replingham, That the Furent ahd
true Meaning ofall the f2id Parties mow is, and at the
Fime of the fud Recovery [0 had.and fuffered avas, Thas
the frid Andrew, William, Peter the Younger, and John,
and their Heirs, and the Heirs of cvery of rthewn, imme-
diarely from and after the [2id Recovery fo had gnd exe-
cuted, (bould and foall fiund and Ye fifed of the fnid Manor
aud of 4ll ather the Eanis, Teidments, and Heredita-
“ments, in the faid Recovery wteant and intended to be
comprifed, that is to Juy, of and in the faid Maucr of Spal-
- dington, with the Appurtenances, and alfp of and in the
Meffuages, Tofts, Gardens, Lands, Tencments and Here-
ditaments, with the Appurrenances in Spaldington, Wil-
litoft, Gripthorpe, Bubwith, Brighton, Southcave; and
Replingtiam, ar the Time of the faid Recovery had, being
the’ Inkeritance of the f2id Perer Vavalor, Ffy; the Lands,
Tenements, and Hereditamenuts lately purchafed by the
Juid Peter Vavafor of Henry Johnlon Efy; only excepred as
is aforefuid, to the only Ujes and Intents hereafter by thefe
Prefents fet forth and declared, and t0-none other Ufes, Tn-
tents, mor Purpofes: Thar is 1o fay, 1o the U of the faid
Peter Vavafor, Efy; for Term of bis pararal Life, with-
our ‘Tmpeachment of any Manner of Wafte, and after the
Deceafe of the faid Peter Vavafor Efys then o the Ule and
Behoof of the eldeft Sou lawfully " begotten of the fiid Pe-
‘ter Vavalor, Efy; and of thé Heirs Males of the Body of
the [id eldeft Son ldwfully Degotren : And for Lefanlt of
fuch Iffue Malé of the Body of fuch eldeft Son, fo the Uje
of the fecond Son of the Body. of the faid Perer Vivalor
Jawfully begotren, and of the Heirs Males of ‘the Body of
the fuid fecond Son lawfully begotien, §c. (And fo' to the
‘gth Son of the [uid Peter.Y And for Defaulr of fucl Ifiie
- Male of the Body . of fuch gth Son, 10 the Uje vf Edward
Vavafor, Brarber of the fuid Peter Vavafor, Efg; for Tevm
of bis naryral Life withont Tmpeackinent of any Wafle, and
after bis Deceafe to the Ufe of the eldeft Son lawfully le-
gotten of the Body of the [zid Edward, aid the Hei's
Mules of the Body of the: Jaid - eldeft Son lasufully Lé-
gosten : And for - Default*of 'ﬂgfa “Iffie Male of fuch eldcft
o - B “ 4 . - w — .5\07Az
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Som, to the Ufe of the fecond Son of the Body of the [aid
Edward Vavafor, lawfully begotten, and of the Heirs Males
of the Body of the fuid fecond Son lawfully begorten, &c.
(And fo to the ninth Son of the faid Edward.) And for
Default of fuch Iffue Male of the Body of fuch ninth Son,
to the Ule of Geotge Vavafor Brother to the [zid Peter Va-
vafor Efg; for Term of his narural Life wirkout Inmpeach-
ment of any Wafte, and after bis Deceafe to the Ut of the
eldeft Son lnwfully begotten of the Body of the faid George
Vavafor and of the Heirs Males of the Body of the fnid
eldeft Son lawfully begowrer : And for Default :f fuch Iffue
Male of the Body of the faid eldeft Son, ro the U of the
Second Son of the Body of the fuid George Vavafor lawful-
ly begotten, and of rhe Heirs Males of the Body of the faid
fecond Son lnwfully begotten, &e. ( And fo 1o the ninth Son of
‘the fuid George.) And for Default of fuch Iffue Male of
the Body of fuck ninth Son, to tle Ufe of Ralph Vavafor,
Brother to the faid Peter Vavalor Efguire, for Lerm of bis
narural Life withour Tmpeachment of cny Wafte, and af-
ter bis Deceafe to the Ul of the eldeft Son lawfully begot-
zen of the Body of the furd Ralph Vavalor, and of the
Heirs Males of the Body of the fuid eldeft Son lawfully be-
gotten: And for Defanlt of fuch Iffue Male of the Boﬁy
of fuch eldeft Son, to the Uje of the fecond Son of the Body
of the fuid Ralph Vavafor lawfully begotten and of the
- Heirs Males of the Body of the faid fecond Son law-
fully begotten, &e, (And fo to the ninth Son of the fuid
Ralph.)  And for Defanir of fuch Ijfue Male of the Bo-
4y of fuch ninth Son, 10 the Ufe of Marmaduke Vavafor
Brother . to the fnid Peter Vavalor Ffguire, for the Term of
bis natural Life without Tmpeachsiient of any Wafte, and
afver bis Deceafe to tle Ule of the eldeft Son lawfully
begotren of the Body of the f2id Marmaduke Vavafor, and
of the Heirs Males of the Body of the faid eldeft Son
lawfully begotten, &c.” (And o to the ninth Son of the
Juid Marmaduke.) ~_Aund for Default of fuch Ifue Male of
the Body of fuch nimh Son, to the Ufe of Robert Va-
vafor Brother to the fuid Peter Vavafor Eff; for Terne of
bis natural Life withour Tmpeachment of any Wafte, 4nd
after lis Deceafe vo the Hfe of the cldeft Son lawfully begor-
ten of the Body of the[aid Rob. Vavaf. and of the Heivs Males
of the Body of the faid eldeft Soi lavfully begotten, &e.
’ - (dnq
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(And fo to the ninth Son of the f3id Robert.) And for De-
Jault of fuch Iffue Male of the Body of fuch ninth Son, to
the Ufe of Thomas Vavafor Brother of the fuid Peter Vava-
for, Efy; for Term of bis natural Life, without Tmpeach-
ment of any Wafle ; and after bis Deceafe,ro the Ufe f the
eldeft Son lawfully begotten of the Body of the faid 'Thomas
Vavafor, and of the Heirs Males of the Body of the faid
eldeft Son laavfully begotten, &c. ( And fo to the ninth Son of

the fuid Thomas.) And for Defanls of fuch Iffue Male of

the Body of fuch ninth Son, to the Ufe of Richard Vavafor
Brother to the (aid Peter Vavalor, FEfy; for Terune of bis
narural Life, without Impeachment of any Wafle s and after
bis Deceafe, to the Ul of the eldeft Son lawfully begotten of
the Body of the faid Richard Vivafor, and cf the Heirs
Males of the Body of the faid eldeft Son lawfully begorten,
&c. (And fo to the ninth Son of the faid Richard.) And
Jor Defanit of fuch Iffue Male of the Body of fuch ninth
Sony o the Ufe of the Heirs Males of the Body of Sir Peter
Vavafor of Spaldington, Knt. lawfully begotten : And for
Defauit of fuch Ijfue Male, to the Ufe of the right Heirs of
the faid Richard Vavalor for ever. Provided, &c.

And farther, the Recognitors aforefaid fay upon their
Qath aforefaid, That the aforefaid Tenements, with the
Appurtenances, in their View put, and in the Plaint afore-
faid fpecified, and in the Recovery aforefaid comprifed, are
Parcel of the Manors, Lands and Tenements in the Inden-
ture aforefaid fpecified, and not other, nor divers: But
whether the Indenture aforefaid, after the Recovery afore-
faid, by the aforefaid Peter Vavafor, E{q; in Form aforefaid

made and had, bearing Date the aforefaid firft Day of

February, and firft delivered the aforefaid 15th Day of
February in the 15th Year abovefaid, after the Recovery
aforefaid, being to the Ules in the fame {pecified, be good
and fufficient in Law, to lead and declare the Ufes of the
aforefaid Recovery of the aforefaid Tenements in the View
of the Recognitors aforefaid put, and in the Plaint aforefaid
fpecified, with the Appurtenances, or not, the faid Recog-
nitors are altogether ignorant, and thereof pray the Ad-
vice of the Juftices aforefaid, and of the Court here, &c.
And if to the fame Juftices, and to the Court here, it fhall
feem, that the Indenture aforefaid, by the aforefaid Perer
Vavafor, Efq; after the aforefaid Recovery in Form afore-
faid had and made, bearing Date the aforefaid firt Day
of February, and firft delivered the 15th Day. of February
in the 15th Year abovefaid, after the Recovery afore-
faid, being to the Ufes in the faid Indenture fpecified,
be good and fufficient in Law to lead ‘and declare t}{:e

v Ulfes

W
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Ufes of the Recovery aforefaid, of the Tenements aforefaid,
in the View of the Recognitors aforefaid put, with the Ap-
purtenances, and in the Plaint aforefaid {pecified 5 then the
faid Recognitors fay upon their Oath aforefaid, that the faid
Recovery of the Tenements aforefaid, in View of the Re-
cognitors aforefaid put, with the Appurtenances, and in the
Plaint aforelaid {pecified, was to the fame Ufes in the faid
Bar of the faid Fdward fpecified in Manner and Form 4s
the faid Edward in his Bar aforef. hath above alledged: And
that the aforef. George, Rich. Coats, Fobn, Ililian, Robert
Z biffylwood, and Rob. Ward, did not diffeife the aforefaid
Tho. Dowman and Elizabeth of the Tenements aforef, in
their View put, and in the Plaint aforell fpecified, with the
Appurtenances, as the faid George, Richard Coats, Fobn,
William, Robert and Robert, above have alledged; and if it
thall feem to the fame Juftices, and to the Court here, that
the Indenture sforefl. by the aforef. Peter Vavafir, Efq; af
ter the Recovery aforel. in Form aforefaid made and had,

‘bearing Date the aforef. firft Day of Frd. and firft delivered

the aforef 15th Day of Feb. in the 15:h Year aforefl after
the. aforef. Recovery is infufficient in Law, to lead and de-
clare the Ufes of the Recovery aforef. of the Tenements
aforef, in View of the Recognitors put, and in the Plaint
aforef. fpecified ; then the faid Recognitors fay, upon their
QOath aforef, that the faid Recovery of the Tenements aforef.
was not to the Ufes in the faid Bar of the faid Edward {pe-
cified in Manner and Form as the aforel. /0. Dowsnzan and
Eligabeth above have alledged ; and that the aforef. Tho.
Dowman and Elizabeth were feifed of the Tenements a-
forefaid, in the View of the fame Recognitors put, and in
the Plaint aforel. fpecified, with the Appurtenances, in their
Demefne as of Fee, in the Right of the {aid Elisaberl, un-
til the aforefl Edw. Vavafir, George Vavafor, Ricl-. Coats,
Fobn Lawfon, Will. Mufgrave, Rob. T biffylwoody, and Rob.
Ward, them the faid Thomas Dowman and Elivabeth
thereof unjuftly and without Judgment, but not with Ferce
and Arms, diffeifed them ; and then they affefs the Dams-
ges of the faid Tho. Dozeiizan and Elizaberh, by occafion
of the Difleifin aforefaid, befides their Cofts and Charges by
them about their Suit in this Behalf expended to 205, and
for their Cofts and Charges to 105. And becaufe the Juftices
here will advife themfelves of and upon the Premiffes before
that they give their Judgment thereof; Day is given to the
Parties aforef. before the Juftices here aforefaid, atr the Inn
of the Juftices in Chancery-lane, London, uniil Saturday
next after a Month of St. Michael next following, &s. to
hear their Judgment thereof, becaufe the faid Juftices
here thereof not yet, &, and divers other Continuances,
until. Saturday next after the Morrow of Al Souls, &c.

until
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until Szturday next after the Morrow of St. Marrin, &e.
and until Wediefday next after 8 Days of the Holy Trinity,
&c. At which Day, before the aforef. Rob. Shute and Foba
Clench, then Jultices, 8. at the afiorel. Iun of the Fuftices,
as well the aforef. Tho. Dowrman and Eliz. as the aforefaid
‘Edward, George, Richard Coats, Fobn, Willizm, Roberr, and
Robert, by their Attornies come. And beécaufe the Juftices
aforef. here, €c. further Day is given to the Parties aforef.
before the Juftices of the faid Lady the Q. to take Affifes
in the aforef. County of 2vrk afligned, -at the aforell Cafile
of York, until Monday the 6th Day of Auguft next coming,
¢gc. before which Day the fzid Lady the now Q. by other
her Letters Patents, whofe Date is at Weflm. in the 24th
Year of her Reign, the Tenor of which followeth in thele
Wotds, €5c. Elizaberh, &e. To her beloved and faithful Fobzn
Clench, third Baron, and Fraucis Gawdy, one of her Serjeants
at Law, Greeting : Know ye,&¢c. (And then follow the Let-
ters Patents, §c.) And becaufe the fame Juftices here will
farther advife themfelves of and upon the Premiffes, before
they give their Judgment thereof, Day, &c. before them
the faid 7obn Clench and Francis Gawdy, then-Juftices, &c.
at the aforefl Inn, until Sazrday néxt after the Morrow of
All Souls, &c. At which Day the aforef. 7obz Clench and
Fran. Gawdy, then Juft. of the L. the Q. to take Affifes in
the aforef. County of Zork at the Inn aforel. came not, bat
withdrew themfelves from the faid Inn, becaufe before the
faid Day for the infettion of the Air, and of the Plague of
Men in the City of Zo#d, and the Suburbs thereof, as alfo in
the City of Weflm. then being, the Term of St. Mithael,
which then at Weftm. in the County of Middie/. was holden
ot Wefim. aforef. unto the Caflle of the L. the Q. ¢Zc. is ad-
journed and there helden, §5¢c. Afterwards the faid L. the
Q. by other Letters Patents, -conftituted Zobn. Clench, and
Fran. Rodes one of her Serjeants at Law, Juftices to Affifes
in the aforef. County of ¥ork, &c. And the faid Juftices, by
Virtue of the faid Letters Patents, afterwards, that is to fay,
Monday i the 4th Week of Zen: in the =5th Year of the
Reign of ‘the faid L. the now Q. at the Caftle of %urk
came, beforé whom then and there come the aforef. 770,
Dowman and Eliz. by their Atrorney aforefaid, and pray a
Writ of Reatrachment to the aforef. Edw, George, Richard
Coats, &c. that they be before the Juftices of the L. the Q.
at the next Affifes, in her faid County of Zurk te.be taken,
affigned, to be holden at the aforef, Caftle of ¥ork, to hear
the Record, and their Judgm. of the Aflife aforef which was
in the Court of the faid L. the now Q. at the Caitle aforef,
{o that that Affife then be there in the State, as it was'in the
Court of the faid L. the now Q. before the aforcfaid Fobn
Clench and Francis Gawdy, Juftices to Aflifes, £5¢. at the
%}foreﬂ 9&&16 of vk, the aforef. Mooy the ¢th Dav of Aug.

in
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in the 24th Year of the Reign of the faid L. the now Q.
on which Day the Affife aforef, was adjourned, before the
faid Fobn Clench and Fran. Gawdy, then Juftices, &¢. from
the aforef. Caftle of 207k unto the aforefll Inn of the Juftices
in Chancery-lane, London, until the aforef. Saturdsy next,
after the aforef. Morrow of 4/l Souls then next following, &c.
At which next Affifes, holden at the Caftle of 207k aforef. on
Monday the 29th Day of Fuly in the 25th Year of the Reign
of the faid L. the now Q. before the aforef. Fobu Clench and
Fran. Gawdy, then Juftices to Affifes, &¢c. came as well the
aforef. Tho. Dowman and Eliz. by their Attorney aforef, as
the aforel. Edward, George, Richard Coats, Fobn, William,
Robert,and Robert, by the aforef. Tho. Hall their Attorney;
and the Sheriff, that is to {ay, Thomas Wentworth, Efq; now
fent, that the aforel. Fdw. Vavafor, George, Richard Coats,
Sobn, William, Robert, and Robert, had been, &¢. And upon
this, Day is given to them to be before the Juftices of the
faid L. the now Queen of the Bench, in the Bench at 7eftn.
on the Morrow of A/l Souls next coming, to hear and receive
what to the faid Juftices of the faid L. the Q. of the Bench
aforef, thould then feem fit to be confidered in this Behalf,
‘becaufe the faid Fobn Clench and Francis Rodes, Juflices to
Affifes, &c. thereof not yet, &¢. And the Affife aforell with
all touching the fame, to the faid Juftices of the Bench is
fent, &5¢c. (The Warrant of Atterney folloaws, and sheWrit of
Refummons in the Roll; and the Tenor of the Writ of Re-
attachment and Return of the faid Writ.) Elizabetl, &c. To
the Sheriffs of 20rk, Greeting: Reattach Edzo. Vavafor Efq;
George, Rich. Coats, Fobn, William, Robert, and Robert, or
their Bailiffs, if they fhall not be found before our Juftices
to Affifes in your County to be taken, affigned, at the Caftle
of York in your County, upon Monday the 22d Day of Fuly
then next to come, to hear the Record and their Judgment
of the Affife of Novel 4iffejfin, which was in our Court at
the Caftle aforef. which faid Aflife 7ho. Dowman Efq; and
Eliz. his Wife there arraigned againft them of 6 Mefluages,
300 Acres of Land, 100 Acres of Meadow, and 200 Acres of
Pafture, with the Appurtenances, in Spaldington, Willitoft,
and Southcave, fo as that Aflife then be there in the
fame State as it was in our Court, before Fobn Clench, third
Baron of our Exchequer, and Fran. Gawdy, one of our Set-
jeants at Law, our Juftices to Affifes in your County to be
taken afligned, at the aforef Caftle of York, on Monday the
6th Day of Aug. laft paft, on which Day the Aflife aforef.
for certain Caufes, was from thence adjourned before the
fame our Juftices unto the Inn of the JuBlices in Chancery-
lane, London, until Saturday next after the Morrow of 7l
Souls then next following ; and have here the Names of the
Pledges, and this Writ. oz Clench, at the Caftle of 2ork,
the r1th Day of March in the 25th Year of our Reign,

Frankland
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Frankiand Creffy. The within named Edward Vavafor,
George, Richard Coats, Fobn, William, Robert, and Roberz,
hath not any Thing, nor any of them have any Thing in
my Bailiwick, by which they can be attached, or any of
them can be attached, nor have they, or any of them hath
a Bailiff or Bailiffs, nor are they, or any of them, to be
found in the fame. 7homas Wenrworth, Efq; Sheriff. And
now here, that is to fay, at Weftminfler aforefaid at this Day,
that is to fay, at the aforefaid Morrow of 4/l Souls,came as
well the aforefaid Thomas Dowman and Elizabeth, by the
aforefaid Henry Crefly their Attorney, as the aforefaid Ed-
ward Vavafor, George, Rich. Coats, Fobn, William, Robert,
and Robert, by Tho. Aigar their Attorney : And becaufe
the Juflices of the Bench here will advife themfelves of and
upon the Premiffes, before they give their Judgment thereof,
Day is given to the Parties here until in 8 Days of St. Hil-
lavy, (and fo it is continued to 8 Days of St, Hillary the
Year following:) At which Day here come as well the afore-
faid T homas :%ofwmmz and Eliz. as the aforefaid Edward
Vavafor, George, Richard Coats, Fobn, William, Robert, and
Robert, by their Attornies aforefaid ; and upon this, the
Premifles being feen, and by the Juftices here fully under-
ftood, it feemeth to the faid Juftices here, that the afore-
faid Indenture, by the aforefaid Pezer Vavafor Efq; after
the aforefaid Recovery, in Form aforefaid made and had,
was good and fufficient .in the Law to lead the Ulfes of the
Recovery aforefaid, of the Tenements aforefaid, with the
Appurtenances, fo that the fame Recovery of the Tene-
ments aforefaid, with the Appurtenances, in the View of the
Recognitors of the Aflife aforefaid put, and in the Plaint a-
forefaid fpecified by the aforefaid Andrew Windfor, William
Vavafor, Peter Vavafor the younger, and Fobn Laundere,
againft the aforefaid Peter Vavafor E{q; in Form aforefaid
had, was to thofe Ufes in the aforefaid Bar of the afore-
{aid Edward Vavafor above {pecified, in Manner and Form
as the faid Edward in his Bar aforefaid above hath al-
ledged 5 therefore it is confidered, that the aforefaid 7 'ho,
Dowman and Elizabeth take nothing by their Writ afore-
faid, but be in Mercy for their falfe Clamour, ¢&¢c. And the
aforefaid Fdward Vavafor, George, Richard Coats, Fobn,
i iaiiz, Robert, and Robert, go thereof without Day, ¢ Vide poft.rs.b.

Dowman’s
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ParT IX.

DowMAN's Cafe.

Pafch. 28 Eliz. which és entred in Com-
muni Banco inter plac’ terra, Mich.‘
25 & 26 Eliz. Rot. 144.

Homas Dowman Ffq; and Eliz. his Wife brought an Al

fife of Novel Diffeifin before Fobu Clench and Francis
Rodes Juftices of Aflife in the County of 2ork, againit E4
Vavafor, George Vavafor, and othérs ; and complained they
were diffeifed of their Freehold in Spaldingron, Willitoft,
and Soutkcave in the fame County, &c. and made their
Plaint of 6 Houfes, 3co Acres of Land, 1co Acres of
Mieadow, and 200 Acres of Pafture; and all but the faid
Edward Vavafir pleaded, Nul torr nul 4ifféifin, and the faid
Edward pleaded, That one Perer Vavafor Elq; was feifed
of the Tenements aforefaid pyt in View, and now in Plaint
in Fee, againft whom Awdrew Windfor Eiq; William Va-
wafor, and others, = Fun. an’ regni d'ne FEl. 15. brought a
Writ of Entry in the Poft of the Tenements aforefaid, a-
gainft the faid Peter Vavafor, returnable Offob, Hill. at
which Day a Common.Recovery was had againft him with
fingle Voucher, and executed by Habere facias feifinam
4 Feb. Sc. que quidem recuperatio in forma pred’ ba-
Bebat’, and was to the Ule of the faid Perer for his Life
without Impeachment of Wafte, and afterwards to the Ufe
of his eldeft Son in T'ail, and fo to the gth Son in Seniority
in.Tail ; and for want of fuch Iffue, to the Ule of the faid
E. Vgvafor, Brother of the faid Peter, for his Life, without
Impeachment of Wafte, and afterwards to the Ufe of his
eldet Son, and to the Heirs Males of his Body, and fo to the
oth Son in their Seniority of the like Eftate ; and for want
of fuch [flue, to the Ufe of the 1aid G. Vavafir, Ra. Vavafer,
Mar. Vavafor, Robert Vavafor, T homas Vavafor, and Rich.
Vavafor, Brothers of the faid Peter, to every of them
the like Eftare, with like Remainders to their oth Iffue
Male, in.their Seniority in Tail; and afterwards to the
Ufe of the Heirs Males of P. Pavafor Knighr, lawfully

1 begots
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begotten; and afrerwards to the Ufe of the right Heirs of
the faid Rich. Vavafir, and alledged the Execution of the
Ufes by Force of the Stat. of 27 H. 8. and the Death of the 27H.8. cap. 10,
{aid Peter Vaovafor without Iflue 5-after whofe Death he en-
tred as in his Remainder, and gave Colour to the Plaintiffs,
To which the Plaintiff replied and confeft the Recovery, as
the faid E. had alledged, but further faid, That the faid
Recovery was to the Ufe of the faid Perer and his Heirs,
and thar after the Death of Perer the Tenements defcended
to the faid Fliz. Wife of the faid Tho, Dowmean, as Sifter
and Heir of the faid Perer, Zc. Abfys boc quod vecuperatio
predilta Tenementorum pred’, 85c. in jiomm preditia
habity, fuit ad wfus in barrva preditt Fdwardi fuperius
Jpecificar’, prout,&c. And thereupon Iflue was joined, and
it was found by the Recognitors of the Aflife, That the
faid Perer being feifed in Fee fuffer’d the faid Recovery * * Rep. Q A,
of the Tenements aforefaid, as the faid Edward had al-*'*
ledged ;5 and further the Recognitors of the Affife faid,
uod quedam indentura falla fuit inter prefat’ Petrume
Vavafor € pred Andream Winfor and others, the Reco-
verors, of the other Part, cujus tenor fequitur in hec
verba ; which Indenture bears Date primo die Februarii
anio 15 Bl Regine, and wimefleth, That it is covenanted,
concluded, condefcended, declared and fully agreed between
the fuid Parties, and either of the faid Parsies, for himfelf
and bis and their Heirs, doth conclude, condeftend, declare
and agree by thefe Prefents to and with the other, thar is to
fay, whereas the fzid Andrew, &c. bave this prefens Teruz
of St. Hillary recovered ro them and their Heirs by Writ of
Entrie fur diffeifin in le poft, againft the fuid Peter Vava-
for, according to the ufual Order and Form of Common
Recoveries hererofore ufed, the Manor of Spaldington, &Jc.
That the Intent and true Meaning of all the faid Parties
now is, and ar the Time of the faid Recovery bad and fuffer'd,
was, that the faid Recoverors and their Heirs immediately
from and after the Recovery fo bad and executed fbould and
Joall fand and be fifed of the faid Maner,&c. to the only Ules
and Intents beveafter by thefe Prefenss fet forth and declared,
and to no other Ufes, Intents and Purpofes, that is to fay,
and declares and exprefles the fame Ufes mentioned and
alledged in the Bar of the faid E. Vavafor, without any
Variance. And further the faid Recognitors of Affife found,
That the Tenements now put in View were, €¢. Parcel of
the faid Manor of Spaldingron, Sed urrum Indeuntura pred’
poft recuperationem pred’ per prefar Pet, Vavafor arneig!
iz forma pred falf & babit’ ger’ dav’ pred’ primo die
Lebruyarii ac prim’ deliberas’ 15 die Februarii anno 15
’ Jupradict®
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Jupradié® poft recuperationem pred’ esifien’ ad ufus in ean-
dem [pecific’ fit bonn & fufficiens in lege ad ducendos & de-
clarandos ufus pred’ recuperationis pred’ 16nementoruns 1
vifu recogritorum pofi’, & in querels pred Jpecific’ necuey *
didem recoguitores penitus ignorant, & inde perunt advifz-
menrum Fuftic’ & Cur’ bic, & fi videbitur Curie, That the -
faid Indenture is good and fufficient, &c. Then they found
that the faid Recovery of the Tenements aforefaid was to
the fame Ufes in the Bar of the faid E. Pavafor, as the faid
Z. had alledged 5 and that the other Defendants had done
no Wrong nor Difleifin; and if the faid Indenture is not good
and fufficient, &c. then they found againft all the Defen-
dants. And for Difficulty the faid Juftices of Aflife did
adjorn the Parties and the Record before the Juftices of
the Common Pleas, De audiendo & recipiendo quod eifiemn
Fufticiar' Domine Regine de pred’ Banco adtunc & ibid
confiderand’ videbitur in bhac parte. And in this Cafe two
Queftions were moved and argued by the Serjeants, at the
Bar. 9 1. Ifthe foid Indenture made after the faid Reco-
covery, was fufficient in Law to direct and declare the Ufes
of the faid precedent Recovery 2 9 2. If upon a fpecial Point
in"[flue upon an abfjue Foc, the Recognitors of Affife cou'd
give a {pecial Verdict. § And as to the firfk it was argued,.
That the faid Indenture was not fufficient to declare and di-
re& the Ufes of the faid precedent Recovery, for 5 Reafons
and Caufes. 1. When a Recovery is fuffer’d (it being with-
out Confideration) immediately after the Recovery the Law
adjudges it to be to the Ufe of him who fuffers the Reco-
very and his Heirs: Then when the Ufe in the Cafe at Bar
was veiled in Perer Vavafor immediately after the Reco-
very executed, before the faid Indentures made, this Ufe fo
vefted can’t be devefted by any Declaration or Agreement-
fubflequent ; and the Deed indented fhall not conclude the
Heir in this Cafe, becaufe it being fubfequent, can’t by the
Law deveft that which was vefted immediately after the
Recovery had. And to this Purpofe they cited the Booksin
(2) 39 Aff. p. 3. & 46 E. 3. Affife 357. Where an Infant
brought an Affife againft 7. of certain Land, the Defen-
dant faid that 7 Uncle of the Infant, whofe Heir he is,
held the faid Land of him by Homage, Efcuage, and four
Marks Rent, and died feifed ; and becaufe the Plaintiff was
within Age, he feifed the Tenements by Reafon of Ward-
fhip: To which the Plaintiff faid thac the faid 7 held in
Socage, &¢c. To which 7. the Defendant faid, to fay rhat
you fhall not be admirted, for the faid 7 your Uncle npon
a Debate betwixt us acknowledged to hold the fame Land
of us by fuch Services by Deed indented ; and demanded.
Judgment, if he fhall be received to fay the contrary,

x - and
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and fhewed the Deed, &¢. and that Cafe for Difficulty was
adjourned into this Coutt, and there it was adjudg’d that the
faid Acknowledgm. or Declaration by Deed indented fhould.
not conclude the Heir of 7. and the Reafon of Z/orp Chief
Juftice, who gave the Judgment, was, becaufe by the .Deed
indented, other Services could not be granted, which were
not due before, wherefore take the Affife. So in this Cafe™
at Bar the Deed indented fubfequent fhall not ¢conclude the
Heir of PeterVavafor, becaufe it can’t deveft the Ufe, which
was by Operation of Law vefted immiediately after the Re-
covery: And they alfo cited 35 H.6.33.0, Fobn(a) Crook’s (o) Br.Eop-
Cafe, where the like Acknowledgm. by Déed indented waspel23.
made, &¢. and Eftoppel pleaded 5 and it was adjudged; that g‘&h‘f“‘: 57
the Declaration by Deed indented, for the Certainty of the Plov\;d.'ffécf.'a.b;
Services fhould not bind the Heir of the T'enant, who was Hob.51.
Party to the faid Deed indented. Secondly; It was objeted, g&é‘t‘-’olﬁ &
That every Declaration of Ufes upon Recoveries, Fines, &c.
of Lands, Tenements and Hereditaments ought to be* cer- * Pofted 10, a/
tain {otherwife there will be no Certainty of Inheritances) %é_)léc%§3f§‘
nd this Certainty ought to be chiefly in 3 Thisgs; f¢. in Per- 2207 a. Poftes”
fons to whorh 5 in Lands; &v¢. of which, and in Eftates by 0. b. Moor
which Ufes fhall be limited and decla(‘eni; and if Certainty 2107

- N I~ nft. 146.
fails in any of them, the Declaration is not fufficient. But : Co.23. 4.t
here in the Cafe at the Bar, there was not any of thefe Cer-82 2.
tainties, when the Recovery was fuffered ; and therefore the f)g"ifgp'lj"”
Declaration fubfequent infuflicient, Oportet gucd certé per-; pl 11,
Jone; certe rerre, Ec. & certi fatus comprebendanrur i# Bridgm. 1oz,
declaratione ufuume. The 3 Obje@ion was, That the Limi- 5% o
tation and Declaration of the Ufes ought to be compleat of { Rol. Rep.
it felf, without any Reference to Indentures or other Wri- 182,183,
tings to be made afterwards; For then it is but an imperfeét f%’gﬁ"fﬁ;f‘
Communication, and no comipleat Declaration: And that it ; Leon.225.
was but a Communication they alledged three Reafons ;4 Leon. 75
1. That the Ufes were many, and of great Variety of E- g‘:'\‘%l';';”f‘ﬂ‘,“
ftates. 2. That it concerned the Eﬁabliﬂmient of hisInhé- 1.8,
ritance of a great Yearly Value in his Name and Family; 35 6.37 a.
and therefore the Intention of the Parties never was to leave [‘g ;N‘;‘;:”
it to the fliding and fiippery Memory of Men, which would ,1H.'6 47. 2.
be loft in a.fhort Time, and efpecially when the faid Elza-20H.7. 4.2,
beth (8ne of the Plaintiffs) was his Sifter and Heir, before 22 E: 7 24 &
whom he preferred others of his Name and Blood. 3. Se- { Buiftr. 136.
veral of the Ufesand Eftates could not be limited with {fuch Perk. Sect.ya1.
Qualities and Privileges by word without Deed; as the ;g: 76 353;:"
Ule limited to the faid Peter Vavafor, (and to divers 6.7 4. bi
others ) for Life, without (%) Impeachment of Walle, Popb. 193,194,
which Privilege to be difpunifhable of Wafte,- mone can l89(5:40376' b
have by Word without Deed s and therefore all the ;. Wate 74.
Words which paflfed betwixt the Parties before, or at Latch 265
the Time of the Recovery, were refersred to Indentures

lﬂ »
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to be made thereof, and fo but a Communication, and no
compleat Agreement : Quia id perfectum eft guod ex omni-
bus fuis partibus conftat, € nibil perfeCtum eft dum aliquid
Poftea 11. a. b.yeftar agendum. The 4th Obje&.was, That the faid Inden-
ture was but Dire&ory, and Declaratory of the Ufes of the
Recovery, and was not of any Force to raife or create any
Ufe: Then when the Iffue ts, whether the faid Recovery
was fuffered to the faid Ufes mention’d in the Bar, the faid
Indenture fubfequent might peradventure be good Evi-
dence to perfuade the Recognitors of the Aflife,that the faid
Recovery was {uffered to the faid Ufes, but of it felf being
fubfequent to the Recovery it is not fufficient in Law to di-
rect the Ufes of the precedent Recovery, unlefs by the A-
greement of the Parties the Ules were fo declared before, or
at the Time of the Recovery, and then the Declarat. prece-
dent, and not that which was fubfequent, is the Declaration
which binds in Law, and the Sublequent is but Evidence to
prove the Precedent : And therefore if the faid Edw. Vava-
Sor had pleaded the faid Recovery, and pleaded alfo the In-
denture {ubfequent to the Effeét as the Recognitors have
/ found it, that would be altogether infufficient, for the Inden-
rure {fubfequent is but the Report and Evidence of a former
"Thing, fG. that the true Meaning of all the fuid Parties,ESe.
at the Time of the fuid Recovery, §c. cas, that the faid Re-
coverers,&¢. and Evidence fhall never be pleaded, becaufe
it tends to prove Matter in Fat; and therefore the Matter
in Fatt fhall-be pleaded ; and if that is denied,the Evidence,
is to be given to the Jury,and not to the Court. And there-
fore in 9 E.3.5.0. and 6. a. Fobn Darcy brought a Qua’
Imp’ againit the Bifhop of Durbame, of a Difturbance to pre-
fent to the Church of Simondsbury, and declared that King
Ed. 2. was feifed of the Manor of Wreckes in Tindale to
which the Advow{on is appendant, and prefented, &c. and
fhade the Defcent of the Manor to the King that now is,
who. gave the Manor, with the Fees and Advowfons to the
Plaintiff and his Heirs, &c. to which the Def. faid, that the
Advowfon is not appendant to the Manor, &c¢. to which the
DL replied, that to this Averment the Defend. fhould not
come, for we fay, That one Ed. late King of Scoriand was
feifed of the Manor of Wreckes, and of the Advow{on, and
prefented to the Church as eppendant, and fhewed how af-
terwards the Manor come to the Hands of X, Edward the
Grandfather by Forfeiture of Pobn.Baliol, and thewed how
afterwards the Kings prefented as appendant to the Ma-
nor, wherefore the Plaintif did not conceive that a-
gainft fo many Prefentments as appendant, that the De-
. #endant fhould be received to fay that the Avowfon is
not appendant,  And\Siv /7o Herle, who gave the
Rule
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Rule, fald, the Piefentments of which you fpeak are bur B«
vidence to the Jury that the Advowfon is appendant, and
Eviderice fhall not ouft the Defend. of his Plea. The sth and
laft Obje&tion was, That if thefe Declarations fubfequent
fhould be fufficient in Law to declare the Ufes of a prece-
dent Recovery, for as much as they will be reftrained to no
certain Time, and therefore may be made mhany Years af-
ter, by that Means, Eftates; Leafes and Interefls in and out
of the Lands vefted in the miean Time would be thereby de-
feated, which would be full of Mifehief and Inconvenience.
And the Cafe of Arthur () Baffer, which you mey fee re-
ported by the Lord Dyer; 3 & 4 Ph. & Ma. 136. that In-
dentures made four Years after a Recovery were held fuffici-
ent to declare the Ufes of a precedent Recovery, was agreed
to be good Law ; for in the faid Cafe of B4ffer the Recove-
ry was fuffered ih 16 . y. and the Indentures made amuo
20 H. 9. (which was long before the Statute of transferring
of Ufes into Poffeflion) at which Time an Ufe being but a
Thing in Confidence might be direfted and altered, accord-
ing to the Intention of the Parties. And after the Cafe had
been often argued by the Serjeants at the Bar, the Cafe was
argued by the Juftices at the Bench. And it was unanimouf-
ly refolved by all the Juftices of the Bench, that the faid
Indenture (%) {ubfequent was fufficient to direct and declare
the Ufes of the precedent Recovery againft the faid Pezer
Vavafor and his Heirs, for {o it is coneluded and declar'd by
the Deed indented; that the Intent and true Mean. of all the
Parties now is, and at the Time of the fuid Recovery was,
That the Jaid Recoverers, &e. fhould ffand feifed, c. to the
only Ujes and Intents by thefe Prefents fet forth and declay 4,

10

(4) 1 Rol 483:
jenkCeant.212.
Dv. 136, pLif,
&,

(b)Hut.Arg. 4.
Moor 192..
2Rol, Rep.s61;
t Vent, 368.
Poftes 11. b.
Cr. Jac. §12.

and to no other Ule, Intent or Purpofe. Againft which ex-.
}n'efs Affirmation and Declaration by Deed indented, the-

aid Peter or his Heirs fhall never be admitted or received
to fay, that no fuch Ufes were declared at the Time of the
faid Recovery, but that the faid Recovery, notwithftanding
the faid fubfequent Declaration fhall be conftrued and ad-
judged by Force of an Ufe implied by Operation of Law,
to be to the Ufe of the faid Pezer and his Heirs: But this
Declaration by the faid Deed indented has this Operation
in Law againft the faid Perer and his Heirs, that thete was
a Prefent, certain and compleat Agreement and Declara-
tion of the faid Ufes at the Time of the faid Recove-
ry, for fo the Indenture exprefly purports ; and there-
fore all that has been objefted, That the Declarati-
on ought to be Precedent, or prefent and (c¢) eertain
and compleat, and not as a Communication with Refe-
rencc to Marter to be put in Writing afterwards was
well agreed ; but now this Deed indented in Judgmear

{¢) Ant 9.2,

Ca of
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of T.2w dotli impert and witnefs againft the faid Pet. Va-
vafor and his Heirs, forafmuch as nothing appears to the
Contrary, that there was a certain and compleat Declaration
of Ufes at the Time of the faid Recovery, and this ftands
upon pregnant and apparent Reafon ; for in as much as Pe-

" zer and his Heirs are only to take Advantage for want of

(2,39 Afly 3.
pl. 3. 46 g 3.
Aflife 357.
Aarca 8, b.

Declaration of Ufes, Reafon requires, that this Declaration
of the faid Perer by his Deed indented fhould fland againft
him and his Heirs : And this Cafe is not like the faid Ca-
fes in (4) 39 A & 46 E. 5. cited before; for in fuch Cafe,
if the Lands were held before in Socage, the Tenant could
not create or grant Knight’s Service, which was not due be-
fore ; and in the Record the Infant was not made Heir to 7.

" But bere without Queftion Pez. Vavafor the Tenant of the,

{6) 35H.6.33 b,
Br. Eftep 23,
Fitz. Eftop. 57.
8 Co. 54-2.
Plowd.136 a.b.
Hob.31.

Co. Lit. 12. 3.
Satg.a.

é) Ant. 9.2.

£d, 5 Co. 26,
€r. Jac. 2y,
1 Brown 91,
1 Rol, Rep, 42,
;I"alm. 5¢7.
:fr.diil 218
tidgm,. 113,
2 Cu. 76, a.’

Eand might at the Time of the Recovery limit what Ufes
he would, and Eliz. is Heir to Perer : And the Reafons of
the Book in (2) 35 H.6. are, 1. The Heir in fuch Cafe was
not bound, becaufe the Words of the Charter were but by,
way of Recital: 2. That the Word of the Deed indented
were all the Words of the Lord, and not of the Tenant, the
Heir of whom fhould be bound,and that the Brother of the
half Blood was not Heir to the Ten’t,who was Party to the
Deed. But in our Cafe, 1. It is not by way of Recital, but
an exprefs Affirmation and Declaration : 2. It is the Ac-
knowledgment and Declaration of the Ten’t of the Land it
felf, and the faid Elizab. one of the Plaintiffs is Heir to Pe.
Vavafor. Vide 10 E.3.22. 24. Rob. de Vale’s Cafe. And as
to the Obje&tion which was made, That the faid Privilege
to be without (¢) Impeachment of Wafte can’t be without
Deed, 8¢, To that it was anfwered and refolved, that if it
was admitted that a Deed in fuch Cale fhould be requifite,
yet without Queition all the Eftates limited would be good 5
altho’ it is-admitted, that the Claufe concerning the faid Pri-
viiége woald be void. And therefore if 2 Man infeoffs one by
Parol to the Ule of 4. for Life, withour Impeachment of
Wafte, with divers Remainders over, admitting that the
Claufe of without Impeachment of Wafte in fuch Cafe thould
be void ; yet the Eftate for Life, with the Remainders
over is well executed- And 2 '4) Difference was taken be-
tween Indentures precedent, which fhall - dire@ the Ufes of
a fubfequent Recovery, and Indentures fubfequent: For
when precedent Indentures are made, and afterwards a Re-
covery follows accordingly, there no Averment can be taken
by Parol, that the Recovery was to other Ufes than are de-
clared in the Indenture ; for nothing vefts in any till the Re-

" ¢overy is had 5 and in fuch Cafe a Declaration by Parol will

not control the Declaration by Deed : But againit an Inden-,

ture fublequent, declaring the Ufes of a Recovery precedent,

there Averment may be taken that other Ufes,than in fuch
Inden-
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Indenture are declared, were exprefled arnd limited te-

fore and at the Time of the Recovery, becaufe by fuch Li-

mitation, the 1'fe and Eftate was vefted zccording to fuch

Limitation, which cannot be devefted by any Declaration

by Indenturce fubfequent. It was alfo refolved (as appears

before) that the faid Declaration fubfequent by Deed in-

dented fhould ftand good againit the faid Perer I zvafir

and his Heirs, for as much us appeareth, there was no o-

ther Declaration of any other Ufe: But if after the Re-

covery had, Peter Vavafor had fold, or given, or charged

thc Lands to others, which would be deteated and annul-

led by the Declaration fubfequent, there fuch fubfequent

Declaration of it felf fhould not {ubvert the mean Eltates,

Charges, or Interefts, unlefs it could otherwife be proved,

that by the certain and compleat Agreement of the Par-

ties, the Recovery was had to fuch Ufes, for by Judgment

of Law fuch Declaration fubfequent fhall be fufhicient,

when no other certain and compleat Declaration or Limi-

tation of any other Ule, either at the Time, or before the

Rccovery-be made, or any Eftate or Intere{lt mean be veft~

ed: And as when a Common Recovery is fuffered without

Confideration, it is in Judgment of Law,without any Proof

to the Ufe of him who {uffers the Recovery, if nothing is

proved to the Contrary ; fo when fuch fubfequent Decla-

ration (as in the Cafe at Bar) is made, it fhall be {ufficient

of it felt, without any other Proof of the Declaration of the

fame Ules, either before, or at the Time of the Recove-

ry, if no other Limitation of Ufe was made, nor any mean

Eftatc or Intereft of any other thereby defeated. And be-

caufe the Tntention of the Parties is the Direétion of Ufes,

in the Argument of this Cafe many Cafes were pur, where’

an A& fubfequent fhall declare the Intention of a gene-

ral A& precedent : As if (#) Tenant in Tail has Iflue two (a) Lit. Sed,

Daughters, and dies, and the Elder enters into the Whole, é!:'m b

and afterwards makes a Feoffment thereof with Warranty, 0 7 1.6;'1".3:. *

this is a lineal Warranty for one Moiety, and a collateral

Warranty for the other, for the Feoffment fubfequent fhall

declare the Intention of the general Entry, that it was only

for her felf, or otherwife it would be a Warranty which

commenced by Difleifin for one Moiety, and therewith a-

greeth Lit, cap. Gar.f. 160. So if the Lord comes upon the

Tenancy, and takes and drives away an Ox, if he im-

pounds it, the Taking fhall be adjudged for a Diftrefs;

but i{ he kills the Ox, this A& fubfequent fhall de- i

clare’ bis Intention a#b initio, and fhall make him a(ii)c}‘f(”f' Se .

(4) Trefpafler, and therewith agree 12 Fdw. 4. 8. L. C’:.’]aﬁ.'u,g.

28 Hen. 6. 5 €c. And as to the (¢ ) Fourth Reafon or $ Co. 145 b.

Obje@ion which was made, that it was bur Matrer 0?{;&7{?‘;6(2'(’7'

Evidence tending to prove to what Ufes the Recove- Br Direfs sz
3 Ty ) Anr 9. b,
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+v was had, thar has been anfwered before, that in Judg-
ment of Law it is fufficient to declare the Ufe when no-
thing appears to the contrary, as in the Cafe of Indentures

recedent, or when a Recovery is fuffered without any Con-
fideration, apd withopt Limitation of any Ufe: But as to
the Point of Pleading, it was refolved, that as well in the
Cafe at Bar, as in the Cafe of an Indenture precedent, and
Recovery fuffered without Confideration, the ufual Form of
Pleading ought not to be altered, f¢. to aver that the Re-
govery was fuffered to fuch Ufes, and upon the Evidence
the Court ought to direét the Jury according to Law, or
that they fhould find the Truth of the Cafe, as in the Cafe
at Bar they do. And the Juftices in this Cafe cited a for-
mer Refolutiop in the Point in the Court of Wards, between
the fame Parties, Hill. 21 El. the whole fpecial Matter as
before being found by Office, and tranferibed into the fame
Court, where by Sit Chrift. Wray, and Sir Fames Dyer
Affiftants to the faid Court, and by the Advice alfo of
other Juftices, it was refolved, That the faid Indentares
{ubfequent were fufficient to declare the Ufes of the Re-
covery precedent, becaufe nothing appeared to the contrary,
And as to the fifth and laft Reafon or Obje&tipn which was
made, it was apfwered and refolved, That no Mifchief or
Inconveniency could epfue upon this Conftruétion, as was
pretended at the Bar, but great Inconveniency would enfue
on the other Side, for the Inheritances of many Subjeéts
in England depend upon fuch Declarations fubfequent, or
at leaft upon Indentures which in Truth were delivered
after the Recoveries fuffered, or Fines levied. And thefe
Refolutions ftand with the common Opinion of Men learned
in the Law, and common Experience ; and the Alteration
of fuch Opinions which concern Affurances of Inheritances
would he too dangerous.

As ta the 2d Point, it was objefted, That the Jurors
could not give their Verdiét at large, but in a Writ of
Aflife, Trefpafls, or the like, where the general Iffue is
pleaded, and not when Ifiue is joined upon a Matter colla-
teral to the Point of the general Iffue ; for there the Jury
cught to find the Ifize precifely, without giving their Ver-
dict at large. And they endeayoured to prove it by Rea-
{on and by Authorities in Law ; For they faid that at the
Common Law before the Statute of Weftw. -. cap. sc. the
Jurors in every Altion ought to have given their Verdi&
direftly and precifely, either in the Affigmative, oy Ne-
pative, according to the Iffue joined, and not at large;
and this is well proved by the faid Statute. Irem, ordi-
nezion efty quod fuftic’ ad Affias capiendas affigi son com-
Fraant Juraicres digere preciie {1 fiz diffeifin’ vel noi, dume.

wodp
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modo dicere voluering veritatem falti & petere auxilivin Fu-
fliciaviorum. Which A& as to A&ions is taken by Equity,
but only to fuch Ations which are general,and have general
1fues, as Affife, Trefpafls, and the like, and nor to A&ions
which comprehended Certainty, altho’ the general Iflue be
pleaded. It extends alfo to general Aétions, where the gene-
ral Ifiue is pleaded, and not when Iffue is joined upon a fole
and certain Point out of the general Ifuc; and therefore the
Stat. {ays, #on compellant Furatores dicere precife (2t diffei-
Sina_vcl mom: And that is when Nul tore nul diffeifin is
pleaded, which is the general 1ffue in an Aflife. And the
Reafon thereof was, becaufe upon the general 1ffues in Writs,
which comprehend no Certainty many and doubtful Matters
may be given in Evidence ; {o that as the Pl. and Def. in
fuch Cafes are at Liberty upon the general 1ffue, to give what
Evidence they will ; {oare the Jurors at Liberty when the
Matter is intricate and doubtful in Law, to find the fpecial
Matter, & perere auxilium Fufticiariorum. But when either
the Wit is certain, or when the Iffue is joined only upon a
Point in certain, there they can’t be fo inveigled and per-
plexed, as upon a general Writ and general Iffue: And this
1s the Reafon that the Stat. fhall be taken by Equity, as ta
Attions which are in equal Mifchief, but not as to Iffues
which differ in Caufe and Reafon ; and therefore in 9 H. g,
1t.a. . B. brought an A&iop of Trefpafs againft 7. de R. gf-gl‘.e‘;?&fs 8r
for breaking his Clofe, digging his Land, f&. three Acres of P«r;ﬂe;ru.. 1
Meadow, and fpoiling and carrying away his Grafs: The ‘
Defendant pleaded it was his Freehold, upon which Iffue
was joined, and the Jury found a fpecial Verdi&, f¢. That
the Plaintiff’s Anceftors were feifed of five Acres of Lands
in another County in Fee, and rhe Defendant’s Anceftor
of the faid three Acres of Meadow in Fee; and an Ex-
change was made between them by Parol without Deed,
fe. That the Plaintiff’s Anceftor fhould have the three
Acres of Meadow, and the Defendant’s Anceftor the faid
five Acres of Land, by Force whereof each of them entered
and continued in all their Life-times, and died feifed;
after whofe Death the Plaintiff entred into both, where-
upon the Defendant entred into the Meadow, and was
feifed four Weeks before the Trefpafs, and digged, &o.
and prayed the Opinion of the Juftices by the Statute
of W. 2, cap. 30. Hankford, you are not now in an
Aflife, for your Charge is but to fay, who was Tenant
of the Frechold at the Time of the Trefpals fuppofed,
fo you have mnothing to do whether the Entry be
congeable or not; wherefore the Jury found for the
Defendant, and upon that Judgment was given. By
which it appears, that upon the faid collateral Ii-
fue of his Irechpld a fpecial Verdict could not be
Cgq given,
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gives, and that this Cafe was out of the faid A& of W 3,

(4 7E.4.20.2.¢. 50. which A& was cited in the faid Book : And in (2)
gOf*;a If»-bé Attaint in 8 E. 4. 29. The Jurors asked if they might give
B Verd 53, their Verdi at large, as in Affife, and the Juftices faid that
Fitz. Verd. 10 they could not, (&) 9 H.y. 5. B#ian Ch. Juftice held, That
(#) o11.7.4.b-in Refcous, which is a Writ conceived upon a fpecial Matter,
?iév,f;‘i'_ 56 fe. the Tenure, Diftrefs and Refcous, the Verdi& fhall not
#7707 -be given at large, altho’ the general 1ffue is pleaded: So in
Debt, which always comprehends Certainty, altho’ #il debet

is pleaded, the Verdi fhall not be given at large, becaufe

thefe and the like Writs, which comprehend Certainty, are

out of the Mifchief of the faid Statute. But the Statutg

extends to Trefpafs, becaufe the Writ is as general as the

Aflife, becaufe the Plaint and Count in them are general,

for which Realon there the Verdi&t fhall be given at large,

and that is by the Statute ; but in no fpecial Cafe where the

{¢) Plow. 02. 2. Matter is fpecially counted, no Verdit at large. And (¢) 9 H.
gf-ﬁvefd-l?% 7. 15. b. Fairfax held, That in no Cafe where the Iffue
llédr;;'f‘ ;7. is joined upon a certain Point, the Verdi& fhall be given at
T large, butiin Trefpafs, which is a general Writ, if the De-
fendant pleads, Nor guilry, the Jurors may give their Ver-

dictat large 5 and fo in an Affife upon Nul rort nul diffeifins,

the Jury may give their Verdiét at large. ‘So in 23 H. 8.

; %, Perdilt 85. the Court of Common Pleas cannot fuffer

e Verdiéts at large in a Writ of Entry in the Nature of an
’ Affife, becaufe it js Preacipe, and comprehends Certainty.,
. And in the Reports of the Lord Dyer, now newly printed,
(<) D.‘i" 283, Pafeh 11 El. (4) 283, 284. in Aflife betwixt Butler and
ﬁo?‘i,p“',,;a;,' Crouch for Land in the County of Somerfet, upon an abfy;
" boc 1ffue wes taken upon a Prefcription, upon which the
Jury gave a fpecial Verdi&t; and it was refolved by all

the Juftices of the Common Pleas iz Cubicilo meo, (as the

Lord Dyer reports) that upon this fpecial Iffue by an

abfque hoc, and not a general Iflue, a precife Verdié& ought

to be given of the one Part or the other ; which was a Re-

iclurion in the Point, as it was ftrongly urged, and over-rules

(o) Ly -8, the Point now in Queftion. Bur it was refolved by Sir
G Ed. Anderfon Chiet Juftice, and all the Juilices of the
Moor 858" Bench, That the fpecial Verdi¢t in the Cale at Bar was
2 Inft. 425, well found; they held, That in all Pleas, as well of the

}égbij??lg . Crown as in Common Pleas, i Aions real, perfonal and
Yo7 b 220 P mixt, and upon all 1fflues joined, either between the King

Plow. 97.a.b. and the Party, or between Party and Party, the Jury may
?jo};sblo,b find the (¢) fpecial Matter, which is pertinent, and tends
T Teon, ;;‘6' only to ;h‘e: Iflte joined, upen which, being doubtful to ’em
Stamf. Pleas.  1n Law, they may pray the Opinion of the Court: And this
fg}“a‘% b, they may do by the Com. Taw, which has ordained, that
365. 2, H 40 . o Mat-
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Matters in Fa&t fhall be tried by Jurors, and Matters in ’
Law by the Judges: And as ad (a) quaftionem falti (4)1 Rol.Rep,
non refpondent Fudices, ita_ad quaflionem furis non re- b4 o
. s . R . 204,
Jpomdent Furar’ ; but their Duty is 1o find veriratem falli, .51, 105, 314
‘and to refer the Difcuffion of the Law to the Juftices, and 2 Sidertf. 2.
therefore their finding is called (&) Peredit?, quafi 4ic# gz}‘}}";’g 114. b.
AN . . 25, a.
veritatis, the Saying of the Truth, and the Determination 3 Co. 155. 2.
of the Judges is called Fudicinm, quafi Furis diftum, i.e.11 Co.10.b.
Ipfn viva vox Furis, the Saying of the Law, and the Wif- - %‘;‘25;’“
dom of the Law was to refer Things to Perfons in which (g)f'cé,_i{c, )
they had Knowledge, and were expert, according to the 226 a.
ancient Rule, Quod (c) quifgue norit 11 hoc & exercear ; and (l‘l) 85"[’ e
therefore the Law will not compel neither the Jurors, who 1, Co.65.
have not Knowledge in the Law, to take upon them the Co. Lit 125.a.
Knowledge of Points in Law, ecither in Cales which con- 13 Co. s1.
cern Life or Member, or Inheritances, Freechold, Goods, or
Chattels, but leave them to the Confideration of the Judgess
nor the Juftices of Affife, nor any other Judges, be ir in
Pleas of the Crown, or Common Pleas, to give their Opi-
pion of Queftions and Doubts in Law upon the fudden 5 but
in fuch Cafes have the Truth of the Cafe found, and upon
Conference and Confideration to adjudge according to the
Law in fuch Cafes. And therefore it was refolved, That
the faid A& of W. 2. c. (d) 30. was but an Affirmance of () 2 Inft. 421,
the Common Law ; and this appears by the Statute it felf, 422, 423, &c.
and by Authorities in Law in all Succeffions of Ages. And
as to the Statute, the precedent and fubfequent Claufes
were confidered. The Precedent s, (8) Habeant omnes Fufti- (e) 2 Inft. g25.
ciarii de Bancis in itineribus Clericos irvrotulantes omnia '
plac’ corane eis placitara, ficut antiquitus habere confueve-
ruat, which Claufe appears to be in Affirmance of the Com-
mon Law. The fubfequent is, Bz (f) de cerero non ponans (f) 2 1nft. 426,
Fufbiciarii in affifus aur Furatis aliguos Furatores niff eos
qui ad hoc prius fint fummoniti, for at the Com. Law they
ought to come in by the Return of the Sheriff. And fo the
middle Claufe touching the Point in Queftion, that Zuflic’,
&e. non compellant Furatores dicere precife, &c. was but
a Declaration of the Common Law, as well for the Relief of
the Jurors, who upon their QOath fhall not be compelled to
find at their Peril Things doubtful to them in Law, but alfo
for a good Caveat to Juftices of Affife and other Judges,
that they do not upon the fudden over-rule Quefticns in
Law ; for every Judge ought in giving his Judgment in
doubtful Cafes to avoid two Things, f£. Precipirationem,
qaia ad penitentiam properat cite qui judicat : Et wmoro-
Jam cunltationem, (. either when the Law is determined,
or to make a Queftion in Law where none is, to delay
the Party, which is in Effet a Denying of Juftice.
o And
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And for the better Diretion of Judges in fuch Cafes, and
for the Advancement of common Reight, it is enaéted by the
{#) Weftm. 2. pext Chapter following, /2. () ¢. 31. Cume aliquis placitatur
ST, o5,  oram aliguibus Fuflic', proponat exceptionciis (/. 2 Matter
#27, 428. . which he fuppofes will ferve him in Law) & petar 9 Fufli-
ciarii eam allocent quam 7 allocare noluerint, & ille qui ex-
ceprionem propofuerit, feribar illam exceptionem & petar
guod Fufticiarii figillum fuw’ apponant in Leftimonium, Fu-
fliciarii apponamt figilla fua, &c. and this was to prevént
Precipitation of Judges in over-ruling, ex improvyfo, Que-
(8 Judg. c.15. ftions in Law : For it is 2 good Rule in the (4) gth Chapter
V. 30-10 fine. of o905, Confider, confult, and then give Judgment. Vige
g“) Br. Chal-  for the Bill of Exception, (¢) 9 Af- #.8. (4) 11 H. 4. 52. 4.
enge 97. .
‘Br. Bror 110, 65-5.92. a.b. 21 E. 4. 11. b, Reg/ﬁ. 182. a, b. Book Of
Fitz. Chal-  Emtries, 'Tit, Frror in the Divifion of Exception.
]ﬁgggf'Emr By Authorities in Law touching the 2d Point of the Cafe
so. now in Queftion, and 1. of fpecial Verdiéts given in Criminal
Fitz. Ervor 66. Caulfes, either in Cafe of Indiftment at the King’s Suit, or
(e) Br. Chal- i Appeal ar the Suit of the Party, 3 E. 3. Trinere North. (f)
lenge 180. , T Y H
Fitz.Chalienge Co707%. 284. S. was indifted of the Death of N. and arraign-
Go. ed upon it, and pleaded Not guilty, and the Jury gave 2 fpe-
g; )r Sf:"’af' Pl eial Verdit to this Effe@®, That a Contention was moved
365.a.  betwixt them, whereupon the faid N. now dead ftruck S.
g cum quodams baculo fraxineo in capite, ita quod cecidit, &
pred S. flatim cum furrexis fugit in quantum potuit, &
pred’ N. ipfum fecutus fuiffér cum pred’ baculo ad ipfum
interficiend f poruiffet, S 1pfum fugavit ufys quenaam mu-
rum inter duas domus feituatum, ultra quem tranfire non
Pporuit ullo mode, &S cumn percagzﬂe; pred’ N. ipfun velle :n-
terfeciffe cum pred’ baculo, 8 quod mortem fuam propriam
evadere non potuiffer nifi fz defendiffer, cepit quendam Pol-
bach & ipfum N. cum.eod’ repercuffit in capite ita 94’ flasim
inde obiit, &c. unde dic’ qd” pred’ S. ¢ defevdend’ pred’ N.
interfecit, & non per feloniam aut malitiam precogitaram,
&5c. and this Verdi€ finding the Matter at large was received,
(z) Stamf. PI. rand he had his Pardon of courfe, and therewith agree 3 E.3.
Cor. 15.2. . Corone (8)286. 435(h) Aff. p.31.(i) 26 H. 8. 5. a. 44(k)E.3.
16. 2. 135, L 44 2 In an Appeal of Death a%?inﬁ Will. Halbener, he
ggr‘b:aj‘?;k: * pleaded Not guilty 5 and the Jury found 2 Verdiét at large,
Br. Cor. 125. f¢. That the Deceafed flruck the Defendant on the Neck, fo
Firz, Cor. 226 «that he fell to the Ground, and when the Defendant was
?gﬁ{f&‘g%ﬁ’é upon the Ground, the Deceafed drew his Knife to have
12.15.44A017. killed the Defendant, and the Defendant lying upon the
Firz.t oronegs. Ground drew his Knife, and the Deceafed was fo hafty to
f?m:,l’l. Cor have killed the Defendant, that he fell upon the Defen-
(1) Stamf. P -dant’s Knife, and fo killed himfelf: And it was adjudged,
Cor,15.b.16.2. that foralmuchi as the Decealed killed himfelf in the Man-
15,3 . mer, it was adjudged upon this fpecial Verdigt, that the De-
(m) Suprs K. fendant was Not guilty, and his Goods not forfeited. Vide
& Lo Firz, (1) Corom. 94. and thetewith agres (m) 44 A p. 17.
(4) a5 E.
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(2) 45 E. 3.20. 4. In a Formedon the Damandant counged of (3) 45E3.19b.
a Gift made to % de C. in Frankmarriage with %0ban the §, ¥ ankmar.
Donor's Sifter, the Tenant pleaded, That the Tenements riage .
were given in Fee-fimple, and traverfed, that he did not Br- Eftates 8.
give them modo & forma as the Writ fuppofes: And after- f:,"@}i’,‘;g.
wards by Nif? prius before Whichingham and Chi've a Deed
was fhewed in the Evidence that the Donor gave to 7. 4e C.

in liberam maritagium tenementa prad’ cum. Foban’ forore

Jua, babend’ & tenend’ tenementa pred pred’ Fobanti & Fo-

banne, 88 heredibus fuis imperpetium 5 € quia aligua ver-

ba in difto falto contenta, funt 1n liberum maritagium, & a-

liqua in feodo fimplici, Furatores neftiunt indicare veritatem,

§5 petunt diferetionem Fufticiariorum fuperinde : Andupon

this Verdi€ fo found at length, Judgment was given againft

the Demandant, becaufe a Fee-fimple, and not an Eftate in
Frankmarriage, paft by the Deed. By which Judgment it

appears, That in a Writ which comprehends Certainty (as

in a Formedon) a fpecial Verdi&t may be given. Vide 16 E.3.
Verditt 21. Vide 42 E.3.1.in Dower, 47 E.3. 19. in Pre-

cipe quod reddas, ugon an Iflue collateral to the Point of

the Writ. 50 E. 3. & 9 H. 7. 3. in Reftous, 41 E. 3. 10. inz

Accompe. 40 E. 3. 2. in Debt. 28 H, 8. Dyer 32.b. in Debys.

Pafch. 1 &3 2 Phil. 8 Mar. Dy. 115. b. in Covenant. Mich.

18 2 Eliz. Dyer 193. in Attaint. 2 El Dyer 192. b. in

Debt. 9 El. Dyer 260. in Debt. Mich. 108 11 Eliz. Dyer

279.b.in Debt. 13 EL Dy. 300. b. inn Ejeltiorie firme. 32 H,

8. Dy. 4. in Trefpafs. Pafeh. 1 & 2 Phil. 8 Mar. Dy. 114.

in Trefpafs. Plow.Com. 92. in Affife of frefb Force brought

by the ‘Parfon of Honey-Lane.

" And Note, Reader, In all Cafes when Jurors find the (2) I(—Ib) 11 Cos.a,
{pecial Matter doubtful in Law pertinent and tending to the , ?{2;,’73(;1 o
Iffuc which they are to try, there the Court ought to accept Hard. 34777 =
it, but when they find Matter at large which is not pertinent, Dy- 362. pl. 15.
ind tending to the Point in Iffue, upon which they are to g;’;tﬁ“é,
give their Verdi&, there the Court ought todifallow it, as im- Cro. Car, ss,
pertinefit to the Iflue, and to their Charge. And upon this 76,212
Difference the Books which have fome fhew 6f Contrariety ;]0’3; ﬁf; b
are well reconciled. For Example, in the Cafe of 7 H. g.11.4. 114 b,
the 1fue in (¢) Trefpafs, being joined upon the Freehold at (¢) Br. Trefpafs
the Time of the Trefpals, forafmuch as it is found that the P1. %}, Verdit 1o
enter’d into the fajd three Acres of Meadow, upon whom the Antea 12. 2.
Def. entred, and was feized by four Weeks bef}c;re the Trefp.
altho’ they found an Exchange by Parol of Lands in feveral
Counties which was (4) void in Law, fo as the Entry of the (4 I Rol 814,
Pl. was lawful ; yet the [flue being joined upon the Freehold oy at4% ®
at the Time of the Trefpals, Hankford {aid to the Jury, in e
fuch Cafe, according to Law, 0 vour Charge wus but to {ay,
who was Tenant of the Freehold the Day of the Tref-
pafls; fo whether the Entry of ' Plaintiff b2 lawful

or
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or not, you have nothing to do, wherefore the Jury found for

the Def. Which Book proves, That the Jurors can’t find

Matter at large which is not within their Charge, and with

which, having regard to the Iflue joined, they have nothing

to do: By which is ftrongly implied, That if the fpecial

Matter had been within their Charge, and rending to the

Iffue, with which they had to do, that it thould be allowed ;

{2)Br. Atraint and in the faid Book of (#) 7 B. 4. 29. 4. it doth notappear

87. . . what was the Iffue, nor what fpecial Matter they would have

Br. Verdi®t 53 found; and therefore tis to be intended according to the faid
Fitz Verditt 10. > I

(¢)oH 7.13.b. Difference. And as to the Opinions in (%) 9 H. ;. in the

Plowd. 92.2. fame Cafes there is Difference of Opinions, and therefore

ﬁ;r\grﬂ_&b‘fs' they are to be reconciled as aforefaid. And as to the faid O-

(o) Dyer283, pinion of (¢) 11 El and in the fame Cafe there was other

284 pl.33. clear Matter to arreft the Judgment; and the Opirion which

Ancea 125, oa5 conceived in that Point was iz cubicalo, without open

Argument, and therefore if it fhall not be intended accord-

ing to the faid Difference, it has not any Warrant of any Book

ruled in the Point, but is againft all the faid Judgments and

Authorities in Law in all Succeflions of Ages; and after-

wards Judgment was given in the principal Cafe, as follows,

Al quem diem venerunt tam pred’ T ho. Dowman & Fl,

quam pred’ Ed. Vavafor & Geo. Vavafor, cZc. per attorn’

Videante 7.2 fyo5 pred’, & fuper boc vifis premiffs, & per Fuftic’ hic

Plene intelletlss, viderur eifidem Fufliciariis, quod pred’ in-

dentura per prefar’ Pet. Vavafor arwmigeruin poft pred’ re-

cuperationein in forma pred’ faltam € habitam, fuit bong

& fufficiens in lege ad ducendos & declarandos ufus recupe-

rationis pred’ de tenementis pred’ cum pertinentiisin vifi

Poftsis, &c. fuperius fpecificatis, & quod recuperatio pred’

per prefar Andream Windfor, §5c. verfus prefur’ Pet.

Vavafor avmigerum in forma pred’ babita, fuit ad eofiem

ufus in pred’ barra pred’ Edw. Vavafor fuperius [pecificat’

modo & forma prout idem FEdwardus in barra fus pred’

Juperius allegavit. 1deo confiderarum eft, quod pred’ T honzas

Dowman & Elizabetha nibil capiant per breve funm fred’

Jed fint in mifericordia pro falfo clamore fuo, & quod pre-

Aitt: Defondentes eant inde fine die.  After the {aid Refo~

lution in the Court of Wards, Dowwrizan, not fatisfied with

ir, brought the faid Writ of Affize after the Death of

Sir Fames Dyer, Chief Juftice of the Common Pleas,

who was a Judge of profound Knowledge and Judgment in

the Laws of the Land, and efpecially in the Form of good

Pleading, and the true Entry of Judgments, £ and of a great

Piety and fincerity, whofrom his Heart abhorred all Corrupti-

orand Deceit, of a bountiful and generous Difpofition, and a

Patron.
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Patron and Encourager of Men learned in the Laws and
expert Clerks of figgular Diligence and Oblervation, as
appears by his Book of Regorts, all wrote with his own
Hand, and of a handfome, reverend, and venerable Coun-
tenance and Perfonage. And according to the faid Diffe-
rences it was refolved Mich. 44 & 45 Eliz. by the two
Chief Juftices Pophain and Anderfon, ind by Periam
Chief Baron, and Gawdy Juftice, in the Cafe of %obn Liz-
tleton Efq; which was referred to them by the Command
of Queen Elizabeth. And fo was it refolved by all the Ju-
ftices of the Common Pleas, Termino Mich. anno 9 Facobi
Regis, upon Evidence to a Jury at Bar in the Cafe of Sir
Richard Champernon, who claimed the whole Inheritance
of Charles late Earl of Devén, That Indentures fubfequent
were fufficient to dire& the Ufes of a Fine precedent againft
the Earl and hjs Heirs, for the Reafons and Caufes, and
with the Cautions aforefaid.

ANNE
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Hillary, 28 Elizabeth.

In C. B. in Dower.

1 Leon.284. NNE Bedingfield, late Wife of Edniond Bedingfield Efg;
4 Leon. 87. (Son and Heir of Henry Bedingfield, of Oxborough in
the County of Norfolk Knt.) brought a Writ of Dower againft

Tho. Bedingfield Efq; Son and Heir of the faid Fdmund,

to be endowed of the Manors of Oxborough, Nelion,

and many other Manors, Lands, and Tenements, in the

County of Norf. of a great yearly Value, §&¢. And inthis Cafe

divers Points were refolved by the Court of Common Pleas.

1. That where in the faid Writ the 4aid Z/0. caft an Effoin,

it was challenged, becaufe by the Statute de effoniis calum-

niandis made 12 E. 2. it is enalted, Duod non jacet effoni-

(a) 1 Rol. 822. 5 inz breve de Dote : Bur, Becaufe the Common (2) Effoin
Br. Effoin 119. h35 been glways allowed in a Writ de Pore, therefore the
;:Ey ‘};Z‘f' " Juftices conflrued the Statute to extend to an Effoin of the
King’s Service, and not to a Common Effoin, & eo potius,

becaufe the faid A& adds a Reafon of the Purview [ guia

videtur deceptio & prorogatio Furis, and that is properly

to be intended of an Effoin of the King’s Service, which
éb)BréEﬂf}"qinéG. is 2 Delay and (Prorogation of Right by a Year. !
wz. Bfloin 63. p7ide 4 E. 3. 36. 5. (b) 4 Aff. pl. :. Long(c)s E. 4. 70. 4.
(0) Br-Bfoin - ppen the faid 70, purcha{d a Writ out of the Chance-
a ty
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ry called a Writ of (&) Circumfpelte agatis, fetting forth, that (4} 1 Leon.
whereas the faid Fdm. was feized of the Manor of Neffonin i“fg:f’g,
the County of Norfolk in Fee, and held it of the Q. in Chief Hard. 428,
by Knight’s Service, and died thereof feized, the taid Tho. Vide for this
of full Age, prout per quandam Inquifition’ comperr’ ¢ft, &c. f;”é‘“ I}f'?‘*"
by Reafon whereof the Queen has feized ‘as well the 5\ E ;3.' ‘it San
faid Manor, as the Manors of Oxborough, Apil, &c. and be- ver Defaoic 3>
caufe the Q. was bound to reftore the Tenements, ram inte- g RI\};B '3
gre, &c. as they came to her Hands, therefore the Judges . 15, s
were commanded to furceafe Domina (b) Regina inconful- Regilt r. &e.
ta: It was refolved, That this Writ, which is in Nature of(bl) él;f(’é“g’:
an Aid Prayer of the K. can’t extend to any Manors not » Iiogl’. ;987.'
found in the Office, becaufe the Q. by the Law can’t feize ! RolRep 207.
more Manors than are comprifed within the Office. And as

to the Manor of Ne&fon, which appears by the Writ to be

only found in the Office, the Cafe was well debated at the

Bar and Bench. And the Tenant’s Counfel cited the Books

of $ E.3.15. 18 F. 3.38. 19 E. 3. Aid de Roy 64. 39 E. 3. 8.

4 E.3. 1911 H4.39.0. 5H.5.13.2.8 13 R. 2. Brief 646.

9 H. 6. 40. F.N.B.153. . 154.4. by which i appears thar

where the Heir is within Age, and in Ward of the K. and

committed over, and is impleaded, or comes in as Vouchee

in a Writ of Dower, that Aid of the K. fhall be granted

And altho’ in the Cafe at Bar, it appears by the Office men-

tioned in the Writ, that the Heir was of full Age at the

Time of his Anceftor’s Death, yet that will not make any

Difference ; for the K. when he has primer Seifin, may as

well endow the Wife in Chancery, as where the Heir is

within Age, and in his Ward 5 And that appears by the Stat.

de ‘Prerogativa Regis, ¢.(c) 4. Rex aﬂg@mbz’z viduis poft (c)1 Leon.2 85,
mortem virorum fuorune qui de eo tenyierunt in capite, do- ¢ Len87.
sens fuam que eis contingit, §c. licet haredes fuerint plons 5y 15 1 mo:
etatis, &¢c.  And upon thele Authorities and Reafons the Poftea 17. 2.
Court gave Day over in the fame Term to the Demandant,

to fhew Caufe why the Writ fhould not be allowed. At

which Day the Serjeants of the Demandant’s Counfel (a

Pleader of the Inner Temple being prefent and alfo of Coun-

fel in the Caufe) fhewed Caule to the Court why the faid

Writ fhould not be allowed. They agreed, that in all the

Books Aid was granted of the X.in a Writ of Zower brought

againft the Heir, or when the Heir was vouched within Age,

and in Ward of the Kihg; and it ought alfo to be confefled,

that the granting of ir, if it was not grantable by Law,

was not Error.  But it is enated by the Statute de Bigamis,

(A) c. 3. de dotibus mulieram ubi aliqui cuflodes here- (d)1Leonass.
ditat maritorum  fuorum cuflodias  habent ex dono 4 Leon.87.
vel conceffione Regis, five cuftodes rem. petitam tene. 0% 27E

Stamf, Przrog.
A% 16. b,



{s) Stamf
Yizerog, 16. b.
2 Init 271,
Hardr. 428.

(5) 2 Inft.271.

{c)2 Inlt, 271.

{dysH.7 1.2,
Supra. a.

()6C.57.b
Co. Lit. 35. .
32.b.

Br. Dower 63.
1 Rol 681.

o H.6.6.b.
24.b.47 Alts
per Finchden..
F. N B.i48.a
150 b.

Axxe Brpivngriern’s Cafe. Part IX,

ant, five beredes distorum tenementorume vocentur ad war-
raut’, [T excipiont, qd° [ine Rege refpond’ non poffunt, non
ideo (sperfedeatur, quin in loquela pred’, prous juftum fue-
rit, procedatur ; which Stat. is not vouched or remembred
inany of the Books, and is exprefs in the Point, that in
fuch Cafes, be the Heir Tenant or Vouchee, 7oz fuperfedea-
tur, quin in loguela, &c. procedatur, which is fo well pen-
ned, that it extends as well to the faid Writ of Circumfpelle
agatis, as to Aid Prayer. And in (4) 4 H. 3. 1. a. b. Tit,
Aid le Rey, 33. in Dower againft the Committee of the K,
during the Nonage of the Heir, the Def. fhewed, how it
was found by Orfice, that the Father of the Husband of the
Demandant was feized in Fee of certain Land, and held of
the XK. and had Iffue the Husband, and died ; and the Hus-
band entred, and died, his Heir within Age, without any
Livery, and all this Matter found by Office 5 wherefore the
XK. feized and committed to the Défendant. Judgment if
A&ion? and thereupon was a Demurrer : And it was adjudg-
ed that fhe fhould be endowed: And there Sir Tho. (8)
Brian Chief Juttice of C. B. who gave the Rule in the Cafe,
faid, it appears that Right is in the King 5 whercfore we
will proceed no farther withour Aid of the King, where-
fore fue to the King: But when (¢) Townfend Juflice cited
the faid Statute de Bigamis, which oufls the Party of Aid
in that Cafe, Brian, having Confideration of the faid A&, al-
ter’d his Opinion, and difcharged ’em from fuing to the King,
and awarded, that the Demandant fhould recover her Dower,
Omnia habere in memoria'€S in nullo penitus errare, potius
eft deitatis, quam bumanitatis. And if the faid Srat. had not
been remembred, the Aid alfo had been granted in (4) 4 H7.
as it had been in the faid Books. But to make a full Anfwer
to the Cafe in Queftion, Diflinguenda funt temporas, & con-
cordabunt leges. The {aid Stat. de Bigamis was enaSled at a
Parliament held 4 Z. 1. And the Stat. de Prerogativa Regis
was made 13 E. 2. And before the Statute de Prerogativa
Regis, the K. when the Heir was of full Age, had but pr
mam [feifinam capiend’ exitus, &c. as it is {aid in the
Chapter next before 5 and in fuch Cafe the King is not Guar-
dian, and therefore can’t endow the Wife at the Com. Law,
For as a Writ of Dower lay againft Guardian in Chivalry,
during the Minority of the Heir, or the Guardian might
¢ndow her withour any Suit during the Minority of the
Heir, if he would ; but after full Age, although™ he held
over the Land for the Value of the Marriage, no
Writ of Dower lay againft him, nor could he endow
the Wife, becaufe after full Age of the Heir he
was not Guardian, and none wha has but a Chatrel
(except the (&) Guardian only) can endow the Wife of a

4 \ Freechold
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Freehold ; neither did a Writ of Dower, which is 4 r,éa’f

Agion, lie againft him, as appearsin 6 E. 3. 16. . he ought

to be (#) Guardian, aud named Guardian, and a Writ of (4)Co. Lit.
Dower brought in fuch Cafe againft the Heir, within 33 b, fii
Age fhall abate, for it ought to be brought againft the gr‘.{ P
Guardian, and therewith agree 19 F. 3. 99. 9 H.6.6. L.~~~
Vid. Temp. E. x. Dower (b) 863. Vide 8 E. 3. 63: 4. b. (5)Brief 863.
Dower lies againft Guardian within Age, and againft the (¢)46E3.19.5.
Heir at full Age, (c) 46 E.3. 19. 7 E.3.10. . 9(4) E. 4. E;?jabowerm
31. . and in 8 E:3.15. 4. a Woman brought & Writ of (4)Br. Dow.oq.
Dower againt Hen. Bolton as Guardian in Chivalry, who Br. Bricf 485,
pleaded, that he had nothing but a Leafe for ¢ Years, of

the Leale of $obn Mowbray Guardian of the Lands 5 |
Judgment of the Writ. And there it is held, that the Writ

of Dower doth not lie againft (&) him in refpe of the Pof- (/)6 Co. 7. b
feffion, if hé be not Guardian, wherefore the Demandant 8 & 3-15. b
maintained that he was Guardian. 2 F. 3. 5. 5. A Writ

of Dower brought againft Tenant by Elegiz fhall abate,

8 E. 2. Brief 80o9. Dower was brought againft Tenant for

* Years, and abated by award, but there Berisford faithy» ¢ o, ¢7.b;
it is good againft a Guardian, becaufe he anfwers in the 8 €.3.15.b:
Name of the Heir. o the King wheit the Heir is of full

Age, could not by the Coin. Law have endowed the Wife, '
becaufe he is not Guardian; but has in Effeét the Profits of

the Land but for a Year, and therefore the Makers of the , )
Stat. de ( ) Bigamis anno 4 E. t. if the K. could have en- (/)11 eona gy,
dowed the Wife when the Heir .was of full Age; theyi{:{’i’"; 8‘7'
would have oufted delays in fuch Cafe as they didy; and # Seanf, Pz-éérog's
fortiori then when the Heir was within Age: But at that 16.b.

Time, /. 4 F. 1. the King when the Heir was of full Age;A0rd 6. 4.
could not endow the Wife, but fuch Power as he has

was given him by the Stat. Ze Prerogativa Regis; made =

in 17 E. 2. long Time aftery which A& 4e (g) Preroga-(g) Ant.16.a.

tiva Regis, altho’ it gave Power to the King to endow the ??“tf' l%ff’;oﬂo‘
.b.16,17,

Wives, §5¢. licet heredes fuer® plene etatis, yet the Statuté g -

adds, /7 vidue ille voluerine 3 {o as the Stat: leaves it to the 1 Leon. 285:
Ele@ion of the Wife, either to be endowed in the €hange- ¢ Leon- 87
ry, or at the Common Law, and by Confequerice the Writ
of Dower (which is favoured in Law; and to be likened
to no other Precipe) is not to be ftayed by Aid Prayer in
that Cafe. Upon which the Court took Advifettient and
Confideration : And afterwards the Court, for the Reafons
and Caufes aforefaid, difcharged the Tenant from fuing to
the (%geen, and gave Day, in the beginning of Eafler Term
next following, to plead an Iffuable Plea peremptorily. Ini 1 Show. 254,
which Term the Tenant’s Counfel offered to pléad Detain‘sglk';ﬂ-a
ment of Charters by the Demandant, §fc. which was in omB. 183
Eafter-Term, and Trinity-Term following well argued at
the Bar and Bench: And upon good Advicé and Confideras
tion, thefe Points were refolved by the Court, T

i The

il
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{2) Dol pl. 1. 'The (4) Charters ought fo concern the Land whereof
E-an&glrim Dower is demanded, and not other Lands defcended to the
18 H.8 1.5  Heir. Vide (1) 33 H. 6. 51. 4. b.refolved in the Point (¢) 22
Dy. 37 pl. a2 H 6. 42. b. And the Law in this Cafe well allows that this
P]I‘fl‘”; 83; 5 b Rebutter of the Aftion is 2 good Plea in a Writ of Dower
gE,'A:"{?, . for two Reafons: 1. The Charters are the (4) Sinews of the
22 H. 6. 16. 2. Inheritance of the Husband’s Heir, and fhe is not worthy to

(p) Firz Dower 40100 0d Dower of the Husb.’s Inheritance who will wrong-

(96,)1;&20&3; fully detain from his Heir (by whom fhe is to be endowed)

6. the Muniinents which might defend the faid Inheritance ;
(Cdg ’Lﬁ%’éb' for Charters are called Muniments, @ muniendo, quia wmuni-
2 Rolst. it & defendunt Hereditatem, &c. 2. There is a greater.
11 Coso.b. Privify when a Wife is endowed of the immediate Eftate,
) which her Husband's Heir has by defcent, than when fhe is
endowed by a Stranger, or of another Eftate ; for if the

Wife be endowed of the immediate Eftate defcended to het

Husband’s Heir, if the be after impleaded, fhe fhall vouch

the Heir, and fhall be newly endowed of other Lands which

the Heir has ; but if the Wife be endowed by the Husband’s

or Heir’s Alienee, if fhe be impleaded, fhe: fhall not vouch

the Alienee to be newly endowed : And that is the Reafon

that when a Woman brings a Writ of Dower againft the A-

lienee of the Husband, &J¢. and he vouches the Heir, the
Demandant may Witnefs that the Heir has Lands defcend-

(¢) Winch 88. ed to him in the fame County (for the {¢) Original doth not
extend to another County) and pray that fhe may be en-

dowed of' his Eftate, and that is for the Benefit of her

'Voucher to be newly endowed, videin 4 £. 3.36.5. and 6

, E.3.11.4.b. the Tenant in a Writ of Dower vouched the

' Heir of the Husband 5 and the Demandant teftified that he
gf)lR%‘-gﬂ by Defcent, &c. in the fame County; and (f) Judgment
];';"E:z‘,sl_ 1, Was given againft the Heir ifhe had, and if not againf} the
Hute, 71,72, Tenant. In 6 E. 5. 20. 5. The Wife of a Stranger brought a
Winch. 81, 88. Writ of Dower, and the Tenant vouched the Heir, &c. the

= Demandant fhall not recover againft the Heir, becaufe there

wants Privity. In (8 E. 3. 36. b. in Dower the Ten’t vouch=
ed, and the Vouchee vouched the Heir of the Husband of
the Demandant ; the Demandant teftified that the Heir had
Afers by defcent in the fame County, the Demandant fhall
not recover againft the Heir, but againft the Tenant only, for
there is not immediate Privity betwixt the Demandant and
the' Heir, for the Demandant fhall recover againft the Heir
enly, when the Ten't in Demefn vouches him. 7ide Regift.

(¢) Dyer 201, fudic. 15. 16 E. 3. Dower 56, 3 El.Dy.(g)202. And that

7L, _is the Reafon that the Heir only fhall plead Detainment
(0) Br.Dower of Charters, and not a Stranger, as fhall be after faid. Zide

%?,Z Dow.15. F.N.B. 8 E. 50 F. 3. 9. b. And the Reafon which Newron

Try.230. pl.53. gives in (V) 22 H. 6.42. 5, that the Heir {hall have this
Perk, Se&t. 357, Plea

\
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Pled of Detainment of Charters, £5¢. f. that if the Heir had
the Charters of his Land, he might peradventure plead in
Bar of her Dower, can’t be the Reafon thereof ; for when
the Heir has pleaded that he has been always ready, and
yet is to render Dower, &¢. if the Demandant would ren-
der to him his Charters, it is a full Confeflion of the Ac-
tion, if the Demandant will deliver the Charters; and there-
fore after the Charters delivered, the Heir fhall not plead
over, but the Demandant fhall have her Judgment im-
mediately, as fhall hereafter more fully appear. o e
2. He who pleads this Plea ought to fhew the (4) Cer- () Co.Lit£36,
tainty of the Charters ; whereupon a certain Iffue may be %;,) "2?6"1[",”‘;:
joined, or that they are in a Cheft or Box locked or fealed ; Br,’ Dm;/er'éj..
which imports fufficient Certainty, upon which a certain I{-Plowd. 85. a.b.
fue may be taken : And in both Cales an Aftion of Deri- EI;‘:S%O%“‘}
nue may be grounded and brought by the Heit, 22 H.6.16. :
a.2H.9.6. 2. 14 H.6. 4. 4. 21 E. 3.8. 6. 18 H.8. 1. a. B
3. No () Stranger, altho’ he be Tenant of the Land; and ¢) Cr. E1 367,
has the Evidences conveyed to him, can in a Writof @oweg,ggﬁg‘f‘lg?‘:’
plead Detainment of Charters, but this Plea lies only inDog. pl. 150,
Privity, ftil. for the Heir of the Husband, as hath been 10 Co.94.b.
faid. Alfo the Heir in divers Cafes is in Degree of a Stran- ?ék”si'éil';é?
ger, and therefore fhall not plead Detainment of Evidences; 10E. 3. 509,
and that he fhall not do in five Cafes. 1, If the (c) Heir Fitz. Dow. 1132
has the Land by Purchafe. 2. If the Heir has (#) deliver- X%YNME 195‘;’_:
ed the Charters to the Wife, he fhall not plead Detainment Do&, pi.xyo.
of them, for the Wife has them by his own A&; asit is re: (4)Doctplrsd,
folved in 7 F. 3. Dower 101. 3. If the Heir be not (¢) im-(¢) Doct.pl.150.
mediately vouched, 6. by the Tenant in the Writ of Dower; PY-230.pl. 52,
but by his Vouchee, as has been faid 18 E. 3. 36. 2. 4. If
the Heir comes in as (f) Vouchee, having no Land in the (fjDoct.¢.1s0,
County where the Dower is demanded. 5. If he comesin =
as Tenant by (g) Receit, he fhall not plead Detaitment of (g) Doct.pl-224
Charters, as appears in 16 E. 3. Dower 57, }5. and many {)’y"uo‘ pl. 52.
other Beoks ; and the Reafon thereof is manifeft ; if the
true Form of Pleading in that Cafe be well obferveds.
for he, who pleads Detainment of Charters in Bar of
of Dower, ought to plead;, that he, has been always rea-
dy, and yet is to render Dower, if the Demandant would
deliver to him his Charters; and Tenant by Receit,
or fuch Vouchee as is aforefaid, can’t plead-it, be-
caufe he can’t plead that he has been always req-
dy to render Dower ; when the Demandant can't feco-
ver againft the Heir in fuch Cafes either being Vouches
or received, nor can he render to the Demandant the

D2 Dower
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Dower which to her by Law belongs. But if 2 Man 7
feifed of three Acres in three Towns, /. 4 #.and C. in
one County, and enfeoffs a Stranger of one Acre with
Warranty, and dies, now the Heir may affign the Wife
one Acre in Satistaltion of her Dower, as well in the Acre
whereof the Stranger is enfeoffed, as of the other Acres
defcended to the Heif ; for by Courfe of Law fhe fhall
have Dower againit the Heir, in Difcharge of the whole
Tenancy, as well that which he ought to warrant, as that
which is defcended to him in the ?ame County, in which
Cafe the Helir may agree with the Wife,as well out of Court
as in Court, for that which by the Law he is bound to

do, and being vouched by the Feoffee in a Writ of

Dower, he fhall plead it in Bar, as it is adjudged in 33
E. 3. Fudgment (154) 254. & 8 F. 3. 69. a. b. Michael
Treweny’s Cafe 5 and by the {fame Reafon in fuch Cafe,
the Heir being Vouchee fhall plead Detainment of Char-
ters, &¢. for he may well fay, that he has been always
ready, and yet isto render Dower to the Demandant, in
difcharge of the whole Tenancy in the fulne County; for
by the Law, the Demandant ought to be entirely en-
dowed againft the Heir. And therewith alfo agrees 1y
E. 3. 58. b. where in Doawer the Tenant vouched the Heir
in Ward, the Guardian by the Warranty faid, That the
Demandant detained from him the Heir, where the Land
is held in Knight’s Service ; and if fhe would render the
Heir, he has been always ready, (nozz boc) and yet is
to render Dower : And there Exception is taken to it, be-
caufe this Plea lies for none but him who always, after we
were dowable, could have rendred Dower, and you could
not before now render: To which it was anfwered, That
we are he againft whom fhe fhall recover, and the Tenants
fhall hold in Peace, and we might always by Law have

+ made Agreement for that which we held, becaufe by the

Yaw fhe fhall be ferved of Dower of that which we hold,
1o that to us in lieu of }itbernamr the Anfwer is given,

* Lt videtur Curie, That the Guardian Tenant by the - War-

ranty fthould have fuch Anfwer, whereupon the Demandant
traverfed the Eloinment of the Infant: In 8 E. 3. 55. 4.
In a Writ of Dower the Tenant made Default after De-
tuult, wherefore the Demandunt prayed Seifin of the Land;
whereupon came one Pobn, and faith, That the Tenant
held for the Term of his Life, his Leafe, the Reverfion

- .20 him, and prayed to be received, and was received,

and faid that he was Heir to the Husband of the De-
mandant, of whom fhe demanded Dower, and faid that
fhe
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fhe detained two Charters touching his Inheritance, and
fhewed what, &c. and faid that if fhe would render him
his Charters, he fhould be ready to render her Dower, e,
and becaufe Tenant by receit can’t Render her Demand,
and he is a Stranger, this Plea doth not lie in his Mouth:
An{c_i thereupon Seifin of the Land was awarded to the
Wife. ’

And fo note two good Differences, 1. {2) Between the ¢4)Doct.plis1.
Heir being immediate Vouchee, having Affets in the fame
County, and when he is vouched by 2 Vouchee, or when
the Heir has nothing but in a foreign County 5 for in the
firft Cafe he may plead always ready, £5¢. to render Dower,
and in the other two not. (/) z. Between the Heir ha-
ving Land in the fame County, when he is immediately
vouched, and when he is Tenant by Receir, for in Cafe of
Receir the Judgment fhall be given againft the Tenant, and
not againft the Heir, fo that the Plea lies not in his Mouth,
J- that he is yet ready to render Dower, for he can't render
to the Demandant het Demand. 7ide 5. E. 3. Dower 101,
6 El. Dy. 250, Vide 9 E. 2. Dower 150. 11 H. 3. ib. 187,
45 H. 5. ib.174. 14 H. 4.30. 36 H. 6. 7. 41 E. 5. 11,6 E.
3. 45
4. In a Writ of Dower againft (¢} Guardian in Chivalry, ¢:)Doct.pl.1s1.
he fhall not plead Detainment of Charters, for he cant con- 12Co. 94°b.
clude his Plea, and if the Demandant will deliver him the S Lit 39, 2
Charters, £5¢. for the Charters which concern the Inheri- y-230-ph 52
tance of the Heir fhall not be delivered to the Guardian,
as it is adjudged in 10 E. 3.49. 4. But the (4) Guardian (/)poce.pl 151,
in a Writ of Dower may plead Detainment ot the Heir by Ca. Lit. 39. a.
the Demandant, and that he has been always ready, &¢. ue
Jupra, for the Ward belongs to him ; and if the Deman-
dant detains the Ward, and doth not render him to the Guar-
dian unmarried ; or if fhe renders to him being. marsied,
fhe fhall lofe her Dower, and therewith agree 8 . 3. yo. v
E. 3.57.a. 22 H 6.15.4. 2 H. 7.6 a.17 E.5.58. 0. 16 F,

2. Dower 144. Vide what manner of Charters or Evidences

the Demandant in Zoiver ought to detain, that the Heir Q

may plead, §5c. 41 E. 3.11.4. 0. 6 E. 3. 45. b. &c. And

fo all the Books in all thefe Points are well agreed.

And when (in the Cafe at Bar) the Tenant perceived

that if he fhould plead fuch- Plea, that the Deman-

dant might deliver the Chariers in (¢) Court, and pray (¢)Doct phigr.

Judgment upon his Confeflion immediately, as appears

in 10 F.3.49. 4. 21E.3.8.0. 9 E.4. 4y. 4 &c. He

waived his Pleg toyching thefe Matters. And in Z7inity
D3 Term,

(#)Doct.pl.1s1,
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7Term, when the Demandant expefted that he would have
confeffed the Aftion, he pleaded, Ne angues accouple in
loyal matvimony : Whereupon it was written to the Bifhop
of Norwich, who certified, Luod infranominati Edmund’
& Anna legitimo marrimonio copulati fuernunt. To which
Certificate, being fhort and dire& to the Point, no Excep-
tion was ever taken: Whereypon the Demandant had
Judgment, and divers Manors Parcel of the Demand affign-
ed f%r Dower, which the Demandant leafed to divers Per-
fons named by the Tenant, in Confideration of 1000 Marks

Fine, and sco L. Rent peor Amune.

THE
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THE

CASE of an AVOWRY.

In the King's Bencl.

IN the Cafe of an Avowry in the King’s Bench, this
Point was principally. moved and debated, that is to
fay, if there is Lord and Tenant by Fealty and Rent, and
the Tenant makes a Leule for Years, and the Leffor has
done Fealty, and paid the Rent continually, and yet the
Lord diftrains the Cattle of the Leflee for the Rent, when
in Truth none is in arrear, and avows upon a meer Stranger "
who never had any Thing, as upon his very Tenant for the . .4 |
Arrearages of the Rent, if the Leflce fhould be without o
Remedy in this Cafe. And the Opinion of Prifot, (a)(a) Pottea 22,
34 H. 6. 46. was objefted, where he holds, That if there % | i
is Lord, Mefne and Tenant, and the Lord avows upon ag"iz‘kvza.v”é"'
Stranger, and not upon the Melne, the Tenant is without Br. Aid 16,
Remedy: And fo if a2 Termor brings a Replevin, and he
avows upon other than the Leflee, the Termor is without
Remedy: And that the common Opinion of all our Books
js, That a (&) Stranger to the Avowry fhall not plead ne- (5) Do&. pl.
thing in arrear, or a Tenure by lefler Services, or any other 320.
Plea, but only (¢) out of his Fce, or a Thing which tan- (:)Cu.Lit. 1. b
tamounts, 17 E. 3. 12. b 15. 4. 34 F. 3. Avowry 247. B
(257) 38 E. 3. Avowry 61. 39 E.3.34.2.0. 43 E. 3,
¥3.4. 2 H6.1.2.0. & 54. 34 H 6. 21.a.0. 35 H. 6. 51.
a8 b. 37 H 6.25 38H.6.:25.0. 7 E g.10. 13 E. 4.6.2.
14 H.8. 4. 26 H.8.6.a.b. & 22 H. 6. 2. b. it Is {aid, That
it is a Pofition in Law, That a Stranger to the Avowry
fhall not plead, but out of his Fee, &oe. It was alfo ob-
jefted, That Leflce for Years could not pray in Aid of
his Leflor, and fo make him Party to plead, becaufe
the Leffor is a Stranger to the Avowry, and the Lef Co. Lit, 312
fec might plead as much as the Leflor himfelf mighe,
end that is, out of his Fee. And fo arg the Books in

Dga * 1S E,
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* 18 2. 3.3.4. 1y E.3.0.0. 54 F. 3. Avowry 258. 3. E. 2,
(a) Aidvst. 6 E.4.3. 4. 52 E.4. 5.0. s H. 5. 5.4.b. 2 H,
7.10. 5. 8 H 3.8. 5. &c. unlefs the Leflee makes his Lef-
for privy in Eftate to him, upon whom the Avowry was
made. Vide 3 E. 2. Avowry 186.
" Yet it was refolved, That the Leflee for Years fhall be
by Law relieved in this Cafe; and for the better Under-
flanding of the Law in this Cafc, two Differences in Law
were obferved. Firfl, (as hath been faid) a (/) Stranger
to the Avowry fhall plead nothing, byt out of his Fee, oy a
Thing which tantamoupts, and that is true as to the
Pleading of any Matter in Bar of the Avowry ; but the
right Tenant, altho’ he is a Stranger to the Avowry, yet
being made Party he fhall plead Marter in Abatement of
the Avowry, as fhall appear. Another Difference is, when
the Leflee for Years, or for Lifc, fhall have Aid of one
who is a Strapger to the Avowry, and when not; for u§on
a (c) general Allegation, that fuch a Sirenger was feifed in
Fee and leafed to him for Life or Years, he fhall not have
Aid, as the Books before cited prove, becaufe it would be
in vain in fuch Cafe to grant Aid, when the Leflee may
plead out of his Fee as well as his Leffor 5 but upen {pecial
Matter difclofed, he fhall have Aid of his Leffor, who is
very Tenant. And therefore if the Lefiee in fuch Cafe
alledges, that his Leffor was, and {4) yet is feifed of the
"Tenancy in his Demefne as of Fee, and held it of the Lord
by the Services, &¢. of which Services (he Lord has been,
and yet is feifed by the Hands of the Leflor, as by the
Hands of his very Tenant, and that the Tenant has leafed
the Land to him, and that the Lord, to charge the Plain-
tiff uynjuftly, has avowed upon one, who has nothing in
the Ténancy ; and thereupon he prays in Aid of his Lef
for 5 in this Cafe, upon this ipecial Matter, he fhall have
Aid, becaufe without his Leflor he can’t plead this Matter
in Abatement of the Avowry, nor ihall the Locd be com-
pelled to avow upon the Leflor: And by this fpecial Matter
there appears true Privity -in Eftate and Seigniory be:
twixt the true Tenant and the Lord, fo that there wants
no Privity in this Cafe, nor will the Law efleem him, who
is true Tenant in Law, fo be a Stranger to the Lord ; and
the falfe Avowry of the Lord upon the Stranger who is
not Tenant fhall not hurt the Leffee againft the Truth

.of the Calfe, quia veritas nibil vererur w7 obftondi. And

the Law will never fuffer a Falfiry to fupprefs Tiuth.
And this is well proved by the Bocks cited béfore ;
as, taking one for Examgle, in the faid Book of 18 E.

@
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(%) 3. 9. a. the Cafe was fuch ; A. brought a Replevin 2. (#) 1 Rol. 165
gainlt Will. Weylond, who avowed for Rent-Service upon Fitz. Aid 139,
the Iffue in Tail, the Plaintiff thewed, That a Stranger to
the Avowry leafed to him for Life, and prayed in Aid of
him, and was oufted of the Aid becaufe the Leflor could
not plead more than the Leflee, becaufe they are both =
Strangers ; but there upon {pecial Matter pleaded he fhall
have Aid of him, to the End that both may join in a Plea .
of Abatement of -the Avowry, which the Leffee himf{elf
alone fhall not plead: For the Leflee to have Aid may
fay, That the Donor before the Stat. infeoffed the Donee
in Fee to hold of him, and that the Leflor is Aflignee of
the Feoffee, and has tendred the Services, and" compelled
the Lord to avow upon him. To which Sir Rick. Wilpy
Ch. Juft. who gave the Rule, faid, Plead then this Matter if
you will have Aid. Which Cafe proves both the Differences,
f&. That a Stranger to the Avowry fhall compel the Avow-
ant to avow upon him ; which is us much as. to fay, That
he fhall abate the Avowry made upon him who has nothing,
and compel the Lord to avow upon him who is his right
and true Tenant. 2. That upon fuch fpecial Matter which
tends to drive the Lord to avow upon his very Tenant, he
fhall have Aid of a Stranger to the Avowry: And the
Law requires, That the Lord fhall always avow upon him
who is his Tenant in Right and in Law, and to-do it the
Lord fhall be compelled by fpecial Pleading, and therewith
" agrees Littleron, cap. Releqfes, fol. 106. if the Tenant is
diffeifed, and the Lord takes the Cattle of the Difleifee,
and he fues a Replevin, and the Lord avows upon the
Diffeifor who is Tenant in Pofleffion, the Difleifee by
Pleading of the {pecial Matter fhall abate the Lord’s Avow-
ry upon the Diffeifor, and (5) compel him to avow upon (5) Lit 105. b,
him, becaufe the Diffeifee is Tenant to him in Right and in git- 5t 454
Law. Vide (¢) 20 H. 6. 9. b..by Newron, (4) 48 E. 3. 8. by 3 %o"g':ﬁf‘a'
Firz. a fortiori, in the principal Cale, when the Lord avows 35.a. Uoftarb. -
upon one who has nothing, upon the fpecial Matter fhewed (%) Co. Lir. .~
the Leffor fhall join in Aid to the Leffee, and fhall abate fdigm 2.b,
the Avowry made upon him who has nothing, and compel per Finchden.
the Lord to avow upon his Tenant in Right ‘and in Law ; Br- Avowiysr.
and therewith agrees' 4 E. 3. 50. b. s1. 2. Hugh de Luche gitz‘l‘,é\{{'&“:‘yb
brought a Replevin of his Catdle againft W de Stringlord, J' -
who avowed upon three Sifters, as Daughters and Heirs of
Alice Sager, by Reafon that they held of him certain Tene-
ments by Homage, Feaity, and Efcpage, and by the Ser-.
vices of ‘105, per Annum, &Jc. and for Homage Arrcar
he avowed : To which the Plaintiff faid, True it is, that
Alice Sager held of you the faid Tenements by Fealty, and
6 4. per Annum for all Services, which Alice did enfeoff
us of the fame Tenements, and we have oftentimes tendred
our
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our Fealty, Judgment, if you can avow upon other than up-
on us,.or for more Services than, §5¢. T'o which Plea in A-
batement of the Avowry Exception, was taken, becaufe the
Plaintiff was a Stranger to the Avowry: To which it was
anfwer'd and refolv’d, That the Plaintiff was privy enough,
becaufe he was Tenant of the Land, and had tendred the
Services: And there it is exprefly faid, That the Iflue of
this Avowry could not be taken on the Right of the Ser-
vices, but abate the Avowry, and compel the Lord to avow
upon the Pl and then might they plead to the Right of the
Services. (2) 48 E. 3. 8. b. by Finchden, & 16 E. 3. Avowry
90. acc. Vide 39F.3.34.4.b. & (1) 10 H. 6.26.5. 31E. 3,
Avowry 111. & fortiori when the Lord fhall avow upon one _
who has nothing in the Land, he who is the very Tenant,
and by whofe Hands the Lord has received the Services,
fhall compel him {as Listleron (c) faith) to avoew upen him,
Vide 9 H. 5. 15.4. and in 34 E. 3. Avowry 258. the Pl
was oufted of Aid, becaufe he did not fhew. the fpecial
Matter to give him caufe of Aid. And in this Point the
Taw is curious ; for altho’ the Lord avows upon the right
Perfon, yet if he doth not convey.to him his true Title to
the Land, his Avowry fhall abate ; and therefore if 2 Man
avows upon one as Heir to his Mother, where he is Heir
to his Father, this Avowry fhall abate. 13 E. 3. Avowry
102. & 11 H 4. 54. 10 H. 4. Avowry 193. 3 E. 3. 69.
Pide 27 E. 3. 88. 4. So if in Replevin the Defendant avows
upon the PL as upon his very Tenant, the Pl. in Abatement
of the Avowry may fay, That he has nothing but for Term
of Life of the Leafe of W. the Reverfion now to his Sen
and Heir, and pray in Aid of him, to the Intent to compel
the Lord to avow upon him who is his Tenant in Law ; and
therewith agrees 3 H. 6. 12, 13. and Firz. in abridging the
Cafe, Tit. Aid 57. faith, that this Plea goes in Abatement
of the Avowry ; and for this Caufe by the Rule of the Book
he had Aid of a Stranger to the Avowry. Vide 15 E. 3.
Aid 33. Tenant in Dower had Aid of the Heir in Rever-
fion, who was a Stranger to the Avowry. And the great
Wifdom and Policy of the Law was well obferved, which
has fully provided for the Remedy of this Cafe ; for in A-
vowry tor Rent-Service, €0. the Pl being Tenant for Years,
er for Life, {hall have Aid of his Leffor before 1ffue joined,
becaufe without him the Leflee can’t plead, as appearsin
(4) 2H.5.1. 7 E.4.23.06. 6 E. 4.3.4. 21 E. 3. 12. b
13 Eliz. Dyer (e) 229. to the End the rightful and very
Tenant joining with him may abate the feigned Avowry
made upon him wha has nothing, or upon ene who is not
rightful Tenant, and compel the Lord to avow upon him
who is Tenant inLaw: And it would be a great Abfurdity,
and Defe in the Common Law, if the falfe and feigned
Avowry
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Avowry upon him who_ has nothing fhould charge the
Termor with Arrearages of Rent where none were due, and
Lex Anglie non patitur abfurdum : Andif any fuch Defe&
had been in the Law, as was objefted, the Makers of the
A& of ()21 H.8.c. 19. would have provided 2= Remedy as () Co. Lit.
well for the Tenant, and all Leflees and other Strangers to 263 b
the Avowry againft the Lords, as they did for the Lords a-

ainft the Tenants and their Leflees, asappecars by the Pre-
amble, and not to have bound the Tenants, Leflees, {5c. and
left the Lords at Liberty. And it was faid at the Bar, that
in fome Cafe the Lord was left to the Com. Law, and could
not avow within the faid A¢ of 21 H. 8. and that is, when
the Lord comes to diftrain, and (%) fees the Cattle upon the (4) Co. Lit.
Tenancy, and the Tenant drives them off into other Land *‘GII'(':. 268.b.
not held, and the Lord frefhly follows them and diftrains ;, 1 4 53, a.
them there, as he well may, as it is held in 44 E. 4. z0. 2. Br. Diftrefs 13,
6 R.2. Refeous 11. 11 H. 7. 4.4. 21 H. 7. 40.4. 34 H. 6.18. 0. %§’9‘c" 100.
16 E. 4. 10.4.b. ‘That this Cafe is out of the faid Stat. be- Fi:)z‘fDiéférz'z.
caufe the Purview is, If the Lord diftrein upon the faine Ma- Firz. Refcous
nors, Lands or Tenements, &c. that the Lord of <wlom Ba
the fame Lands, Tenements, or Hereditaments been fo hold- i e, 3 >
on, may avow as within bis Fee and Seigniory, and the Di-
firefs is taken in Lands not held of him, nor in his Fee and
Seigriory ; and therefore this Cafe is out of the faid A&.
But it was refolved, that this Cafe is within the Purview of
the faid A& for, 1..it is clearly within the Mifchief withinthe
Preamble, and the A& is made to fupprefs Fraud : 2. upon
the Matter the Diftrefs is taken upon the Land held, for
the Lord can’t diftrain out of his Fee, but the View of the
Lord and his frefh Suit makes the Diftrefs to be in Judg-
ment of Law taken within his Pee, or 2 Thing which tanta-
mounts; and as Zhorp faith in 44 E.3.20.5. the Taking
fhall always refer to the ficft Place, and it would be incon-
venient that the A& of the Tenant himfelf, (again® whom
the A& was made) fhould make the good Aét of little or no
Effe@t. But Nora, Reader, If one comes to diftrain for (¢) (¢) Plowd 383,
Damage-feafant, and fees the Cattle, and the Owner drives Co- Lit. 161.2.
them off, he can’t diftrain them Damage-feafant, but is put
to his Action of Trefpafls. 16 E. 4. 10. 5. & 2 E. 2. Avowury
182, For there the Cattle ought to be Damage-feafant at
the Time of the Diftrefs; and fo a Difference.

And as to the other Cafe which Prifo¢ puts, /. If there Antea 2o0.

is Lord, Mefne, and Tenant, and the Lord avows upon a
Stranger, and not upon the Mefne, the Tenant is without
Remedy ; and it was urged, that it was good Law, for the
Ten’t upen any fpecial Pleading, asin the Cafe of the Leflee,

can’t
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cin’t have Aid of the Mefne, becaufe he is Tenant in

Fee-fimple, and the Mefne can’t join with him, becaule he is

a Stranger to the Avowry, for the Mefne fhall never join

with the Tenant, but when the Avowry is made upon the
g“)fBr‘ Mefne Mefne, and both thefe Points are refolved in (2) 13 E.4.
Polt.azai11a 6. 4. b. and in other Books, 31 E.3. Foinder in Aid14.17E.3.
Br.Repleving2. 55, 4, J. the Abbot of Furwney’s Cafe and there is a Defe&

obferved in the Com. Law in fuch Cafe, which is prayed to

be amended and reformed by the Juftices, as in other Cafes

to avoid Mifchief they have done. Vide 39 E. 5. 34.4.5. And
(5) Polteazo.a. it was relolved and well agreed, That the Opinion of (b)
Prifot in this Cafe is good Law to the End that Prifos in-
tended ; for itis true, that Prids intended that the Tenant
is without Remedy either to plead any Plea, or to plead
nothing in Arrear, &¢. becaufe he is a Stranger to the A«
vowry 5 or by fpecial Pleading to pray in Aid of the Mefne,
for as hath been faid, he is Tenant in Fee-fimple, and can’t
pray in Aid, and the Mefne can’t join with him, becaufe
the Lord has not avowed upon the Mefnc ; and therefore
as to thefe three Ways, the Tenant, as Prifor intended, is
without Remedy, and his Opinion as to thefe is well war-
ranted by the Authority of the faid Books, but that the
Common Law has left the Tenant without any Remedy in
fuch Cafe, it appears fully and commonly to the contrary
in our Books. And therefore, when there is Lord, Mefne,
and Tenant, and the Mefne pays the Rent and doth the
(c) 2 Rol. 125, Services due to the Lord, and yet the Lord (¢) diftrains the
-F.N.B.136. H. "Penant peravail for them, and impounds his Cattle, in that
Co. Lit. 1002 0, (e the Tenant may immediately refort to his Mefne, and

tell him the Cafe, and pray him to acquit him: Now the
(d)Poft. 110.b. T .aw has given Power to the (4) Mefne to go to the Pound,
Co. Lir. 100, 2, and take the Cattle of the Tenant peravail out of the Pound

and deliver them to him, and put his own Cattle in the
(¢)Co. Lir. Pound in lieu of them, and fue a (¢) Replevin and fo make

~

145.b. himfelf Party, and then if the Lord will avow upon the
??)Ig’ﬁ'i-”‘a' Stranger, he may fhew the Ttuth of the Matter, and a-
'z) Co. Lirt. :

Yoo. a, bate agy feigned Avowry made upan the Stranger, and

BrRMlefne 4 compel the Lord to avow upon him, who is his true Te-
2 Rol, 129.

Br.Replesint4. BADt in Law; and altho’ not diftreined in his Default, is 2
(b) 2 Rol. 430. good Plea in a Writ of Mefize, yet if the Mefne will not do
Br.Replevinss. it upon (f) Requefl, the Tenant upon the Matter is di-
((3)01,%:;‘ oot ftrained in'his Default, and therefore he fhall have a Writ of
190, 191. . JMefueand recover his Damage, asitis held in (g). 7.H.4,18.4.5.
Cr.Joc148. 4 F.3.35. 15 E.3. Soinderin Aid 15.17 E.3.44.5.(b) 34 H.6.
pom Trelpls 49.4.5.13 F.4.6.4.5. & F.N. B. 156. /- And if the Lord
Antea 11,2, Will not fuffer the Mefhe in fuch Cafe to take the Cattle of
8 Co. 146.b. the Tenant out of the Pound, he is a (7) Trefpaffor ab in-

itio; for he doth not ufe them according to the Na-

ture
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ture of a Diftrefs; and therewith agrees () 13 E. 4.6. 4. b. (4) Anteaz2.b,

But let the Tenant look to it, that in fuch Cafe he fues not Ef g;g?;fg
a Replevin of his Goods, and has Deliverance of them, for (. Poft. 111.2.
that fhall be accounted his own Folly that he doth not make
Requeft to the Mefne w? fispra 5 for then if the Lord thall
avow upon 2 Stranger, the Tenant is without Remedy by
his own Default; but in fuch Cafe after the Tenant has
deliverance of his Cattle by Replevin, if the Lord avows
upon the Melne, there the Tenant may requeft the Mefne
to join with him to plead in his Difcharge, and if the Mefne
will not, the Tenant may have a Writ of (#) Mefize againft (5) Co. Lit.
him, and recover his Damages: For now by Matter ex poft 1°°-2-
facto, he is diftreined in his Default, as it is held in 39 F. 3. >
34. 4. b. where the Cafe was, That Henry Percy was Lord
Paramount, Gilbert Umfrevell Eaxlof Angus, Mefne, and a
Tenant peravail, of divers Manors, /. 10 Towns, &c. the
faid Lord paramount diftrained (¢) the Tenant peravail, the (¢) Do&rin.
Tenant pleaded a Releafe by Deed of the faid Lord Para- placit. 165,
mount to the Mefne, to hold by lefler Services; € zon po-
tuit, becaufe he was a Stranger to the Avowry: And there
it was held, That the Tenant in fuch Cafe is at no Mifchief,
for he might have required the Mefne upon whom the A-
vowry was made to have joined with him in Anfwer, and if
he had come, they two might have joined in the Plea which
the Tenant now pleads, and if the Mefne would not have
joined with the Tenant, he might have againft him 2 Wric
of Mefize and therein recovered his Damages againft him
and if the Tenant doth not requeft the Mefne, it fhall be
accounted his own Folly, which are Word for Word the Words
. of the Book: And therewith agree 17E.3.15.2. 0.and 12 E,
4.2.4. 7 E. 4.19.5. And it isto be obferved, that in fuch
Cafc the Mefne ought to join () graris, for there is no (‘10 Do&rin
Procefs of Law to compel him to appear, as in the Cafe of P2 32
Aid Prayer, but only upon the Tenant’s Requeft he ought to
appear gratis, and therewith agrees 7 F. 4. 19. b. Vide 54 H.
6. 46. @. And fo may the Leflor, upon whom an Avowry is
made, join gratis with the Leflee, the Plaintiff in the Reple-
win, and therewith agree 45 F. 3. 7. 4.5. 85 39 H.6. 7. b.

Laftly, in the principal Cafe, if the Leflee (or if the Te-
nant peravail in the Cafe of the Mefnalty) is prefent when
the Lord or his Bailiff comes to diftrain, if (¢) nothing isin (e E°‘6Lifl;
Arrear, he may well make Refcous, and fo relieve himfelf, ;’7}'10'1.‘6;;. -
as it was refolved in Bevil’s Cafe, in the fourth Part of my 4 Co.1i.b.
Reports, f.8. Vide 2 H 4. 22.b. 8 H. 4. 1. a. 4 E.6. Br, Di- ngDlgfﬂ"s 75-
ftrefi 75, By the Fuftices, 31 E. 3. Refeous 17. 39 E. 545, 1o &
59 H.6.9.a4. F. N. B. 102. 29 Aff: 51. and 28 Aff. p. s0.
So that the Leflce, of Tenant peravail, has a certain
Provifion by the Law to relieve -himfelf in the Cales
aforefaid, "unlefs “by his Laches or mifdoing he

preju-

\
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prejudices himfelf.  And forafmuch as notwithftanding
the Statute of 21 H. 8. cap. 19, the Lord may at this Day
avow upon one Perfon certain, as upon his very Tenant,
according to the Com. Law, (for the faid Stat. ena&s, 7 has
the Lord, &c. (4) may avow, &c. as 12 Lands within bis
Fee and Seigniory, which doth not toll the Common Law,
but gives a Liberty to the Lord to purfue the one or the
other,) I have thought neceffary to report this Cafe, where-
by all the Books are well reconciled, tthe Doubts well re-
folved, and no Abfurdity or Mifchief permitted, thatis not
remedied, by the Common Law.

Zhe
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The Cafe of the Abbot of Strata *e»*s
- Mercella. |

Mich. 33 & 3‘45'Eliz.

N a Quo warranto againlt Owen Vaughan for ufing thefe g
Libertiesand Franchifes among#t others, without Warrant, Co. Eog. 7; 40.
that is tofay, To have Waifs, Strays, Goods of Felons, §Jc, nu. 7. y
in Lianibangel in the County of Montgomery; as to Waifs 2 R0l 61,62 -

and Strays, the Defendant claimed them by Prefcription,
and as to Goods of Felons he pleaded, Quod Fohan’ nuper g
Abbas de Strata Mercella licite (a) babuit & gavifis fuit (z) palm, g3.
infra Lianibangel pred’ bona & caralln felonum, & ad u-
Jum fuum proprium difpofuir, ufque 4 Diem Febr. Anno .
27 H. 8. And pleaded the Statute of 27 H. 8. by which all ,, 1 g c. 2.
Monafleries under the yearly Value of 200/. were given to
the King, in aslarge and ample Manner as the Abbots,
&ec. then had, or ought to have them ; and that the faid
Abbey of Strata Mercella, and the Poffeffions thereof,
were under the yearly Value of 200 /. and pleaded alfo the
Statute of 32 H. 8. cap. 20. by which it is enalted, Thar .
all Liberties, Privileges, and Frauchifes, and temporal Fu-
rifdittions which the late Owners of the faid Abbies, &c.
have ufed and exercifed lawfully, &c. within three Months
before the faid At of 27 H. 8. fball by the fuid A of 32.
berevived, and fball be really and attuslly in the King, bis
Heirs and Succeffors ; by Force whereof K. H. 8. was feifed
of the faid Franchifes, /7 to have Felons Goods within Ziani- :
hangel dforefaid in his Demefne as of Pee in the Right of -
his Crown, and fo feifed,” and being alfo feifed of the

i Manor

0
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Manor of Tallerthege in Llanibangel, ée¢. in the faid Coun-

ty, (late Parcel of the Pofleffions of the faid Abbey of St7s-

ta Mercella) granted by his Letters Patent anno 37 H. 8,

the {aid Manor to Sir 4rthur Darcy Knt. in Fee, with ge-

(a) 10Co.65.3. neral Words, that is to fay, (4) roz, talia, tanta, bujufinod;,
cadem & conftmilia, libertates, franchefias, privilegia, ju-
rifdiftiones, &c. quot, qualia, quanta, & que diftus ny-

per Abbas, &c. babuit, teniut, Sive gavifus fuit infra, &,

By Force whereof the {aid Arthur Darcy was feifed as well

of the Manor aforefaid, as of the Liberties, &¢. aforefaid

‘in Fee; and fo fcifed of the faid Manor enfeoffed the De-

fendant ia Fee (for altho’ there were divers mean Convey-

ances, this was the Cafe in Subftance) and then he made'a

Conclufion for all his Plea, viz. Er eo warranto clamar li-

bertates, franchefias, & privilegia pred’ tanquam ad Mi-

nerium pred’ fpeflan’ & pertinent’. And upon this Plea, as

to the Goods and Chattels of Felons, the Queen’s Counfel

demurred in Law. And it was argued on the Part of the

Queen, That the Defendant’s Claim to have the Goods

and Chattels of Felons was infufficient for two Reafons;

1. Becaufe he doth not fhew, That the Abbot had the

(8) 2 Inft. 281 Goods of (J) Felons by Charter wicthin Llanibangel; for
Co. Lfifl-,‘_‘4-:~ by Prefcription, or any Ufage, he could not have them, for
?t:“;_' %% aitho” he fhall not be compelled to fhew the Charter in
46E.3.16.b. Court, or to plead an Exemplification of ir, becaufe the
1 g-ﬁ'?-z- Y Charter was made to a Stranger, yet he ought to have plead-
Br. Coron 29, €4 That the Abbot had the faid Franchife by Charter. 2,
9H.711b.20a That the Subflance of the Plea wants T'rial, for the Effe& of
21 H. - 33 b his Plea is, Quod pred’ mper Abbas licite babuit & gavifus
corape P fuit infra, €5¢. bona & cotalla felonuin, &c. And thefe two
8H 4.2.a.  Points were often argued at the Bar in diversfeveral Terms;
[nit. 55, 227. and the Effect of the Arguments on the Queen’s Part, as to
Poltes ;570 * the firft, was, That the Abbot could not have Felons Goods
Br. Efiray 13. by Prefcription or any Utage, but by Charter, quod. fuir con-
. ceffum per roram Curiam. ¥ide the Authorities, and the

Reafons and Caufes thereof in Foxley's Cafe, in the sth Part

of my Reportsf. 109. b. & 110. a. whence it was inferred,

‘that the Defendant oughr to have pleaded in certain, That

" fuch King granted to fome of the Predeceflors of the faid
Abbot,&7c.or to the faid Abbot himfelf, to have Felons Goods

within the Town of Lignibangel, &o. and not gquod pred’

Abbas habuit & gavifus fuit, &c. and efpecially in a Quo

awarranto, in which the Defendant ought to fhew a full and

rfeét Title to himfelf. As to the Second, it was ob-

je&ted, That the Plea was infufficient, becaufe every Plea

(<) Poftea 30.b. ought to be (¢) triable, either by the Country, if it contains
3. Matter of Fa&, or by the Juftices, if it contains Mat-
ter in Law, or by the Record it felf, if it cqnﬁﬁz_

I ¢
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of Matter of Record, PL Com. 231. 4. . But this Plea is

not triable by the Country for two Reafons. 1. Becaufe the

Subftance of the Iflue confifts of Matter of Record ; for with-

out Matter of Record the Abbot could not have them, which

can’t be tried by the Country, but the Law attributes fo

much Honout and Credit to them, that they fhall be tried .

only by (4] themfelves, and not by the Country. Pide* #)4Co7r.abs

47 H.6.21. Pl Come. 7.8 23. 8 El. 242. and Hind's Cafe [ 5¢: LIk 17

in the 4th Part of my Reports, £ 91. 2.Mattersin Law are 31 a2,

not triable by the Country, no more than Matters in Falt

by the Juftices, quia ficur (b) ad queftionem Falti #on (6) Co Lirrzs,

vefyondent Fudices, itq ad queftionem Furis mon refpon-2 15 gbﬁ' 1237-61-{3“ :

dent Furatores. But in this Cafe the Defendant has com- f_;::”,‘ 3:,]). ‘

prehended in his Plea, g4’ pred’ nuper Albas licite ha- 314.15id. 27,

buit, &c. which tends to Matter in Law which is not en- Pﬁ”‘l’- II{M‘ b.
uirable by the Country ; and yet the Defendant has not i\,,?_',gfgll’z

ﬁ'xewed his Cafe in fo certain and {pecialz Manner that the g Co. r55.a.

Court can judge whether the Abbot by -lie Law had Fe- 1o Co.io. b/

lons Goods or not ; and therefore it is agreed in (¢) 22 E.4. () Plowd. 7. b

no. b. the Lord Lifle’s Cafe, a Man was bound in a Bond, Br.Condit.183

and the Condition was, That if he came to B. fuch a Day, Hf_‘b- 107+

and there fhewed theObligee or hisCounfel a fufficient Dif- 1 Leon. 72

charge of an Annuity of 40 5. which he claimed out of two

Houles, &¢c. that then, &¢. And in Debt on this. Bond the

Defendant pleaded, That he came to B. at the Day afore-

faid, and there offered to fhew the Plaintiff’s Counfel a fuf-

ficient Difcharge thereof, and they refufed, upon which the

Plaintiff demur’d in Law. And, after long Argumerit it was

adjudged, That the Plea was infufficient, for his Plea ought

-to have alledged what manner of (4) Difcharge he offered (#) Cr. Elo1e

to fhew, wiz. A Releafe, or Unity of Pofleflion, or other

Matter of Difcharge, upon which the Court might judge if

it was {ufficient or not ; for the Country fhall not enquire of

it, but it ought to be adjudged by the Court, which the

Judges can’t do, if the fpecial Matter be not fhewed to

them ; but if the Iflue be taken, that the Obligor came not

there, that fhall be tried by the Country, for that is matter

in Fad&l, of which the Court has not Conufance ; and all this N

appears in the faid Book. Zide Pl Com. (¢) 112. Amy Town- (/Plow.114.b.

fend’s Cafe, 8 (f) 159. b. in the Lady Hale’s Cafe, ¢, (f)Plow.zgg.b.
And as to the Obje&tion which may be made, : That

it will be mifchievous to the Subjeét to compel him to

fhew, or to plead the Charters made ta Abbots, Pri-

ors, &¢. as well for the (g ) infinite Search for them,(g)2 Co.48.2.

as for the Impoffibility to get them, many of them i; Co Lo b.

being loft, or defaced,.or poflefled by one only; to Br?d'g:",g, e

that it was anfwered, That there is not any fuch Pofteazs.b:

Mifchief, either for the Incertainty, or for the [mpof-

fibility ; for although the Charters are loft, yet they

E
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are enrolled of Record, of which every one may have an Ex-
emplification ; or if fuch Inrolment can’t be found, yet Al-
lowances in Eyre (as by the Law ought to be) are of Re-
cord of all fuch Franchifes, by which it appears by Force of
thefe Charters fuch Franchifes were allowed. Againft which
it was argued on the Defendant’s Parr, That the Plea was
{ufficient ; upon which Judgment ought to be given for the _
Defendant: And that the whole Confideration of this Cafe
chiefly confifts upon the true Conftruttion of the faid Star.
(a)32H8.c20. of (2) 32 H. 8. and therefore the final Intention of the A&,
and the Purview thereof are to'be confidered : The Intenti-
on of the A& was to advance thefe Pofleflions as well in Va-
luation as Eftimation, to revive atually and really fuch Pri-
vileges, Liberties, Franchifes, and Temporal JurifdiGions
which the late Owners of the Abbies had, &¢. then it is to
be confidered, what Privileges, Liberties, Franchifes and Ju-
rifdi®ions were extin€t in the Crown by the Acceflion of the
faid Poffeffions to it. And as to that, it is to be known, that
when the King grants any Privileges, Liberties, Franchifes,
&5¢c. which were Privileges, Liberties or Franchifes in his
own Hands, as Parcel of the Flowers of his Crown, as (&) bo-
(4) 1Mod, Rep. 224 €5 catalla Felonum, Fugitivorum, Utlagatorum, &c. bo-
232. CrEl592. 455 85 catalla waviata, extrabus, deodanda, «wieccuie Ma-
1;/1}\?1%‘;7}‘87 ris, &c. within fuch Poffeffions, there if they come again to
Palm. 78. the K. they are merged in the Crown, and he has em again
Afgm\leﬂ_ﬁ in 7 Fure Corone : Andif the Wreck, or Goods waifed, Eftrays,
%‘-;0 W0 g5, were appendant before to Poffeffions, now the Appen-
dancy is extint, and the King is feifed of them in Fure
(¢) Argumene  Corone. But (¢) when a Privilege, Liberty, Franchife or Ju-
in Quo War- rifdition was at the Beginning erected and created by the
ranto 123, King, and was not any fuch Flower before in the Garland of
o the Crown, there, by the Acceffion of them again to the
Crown they are not extinét, nor the Appendancy of them
(d)1Anderf 87, fevered from the Poffedfions ; as if 2 (4) Fair, Market, Hun-
llzi(l’or 4784- dred, Leet, Park, Warren, & /fimilia, are appendants to Ma-
M-7% pots, or in Grofs, and afterwards they come back to the
King, they remain as they were before in ¢/é not merged
in the Crown, for they were at firft created and newly ere&-
ed by the King, and were not in ¢ff¢ before, and Time and
Ufage has made them appendant. Which Difference
was agreed per rotam Curicmz 3 and this appears in
(¢) 10 Co. 64.b. our Bocks, as for the firft Part of the Difference (¢) 6
E. Sz'c’ﬂ' 7}0?729@%7’6}” C}fe, the Cafe of Forfeiture of
Dy.;spl32, Ward 5 & 30 fL 8. Dver (f) 44. 43 E. 3. 32. 45 Af #.
(/00544413 1o, 1 & 2 Ph. & Nar. Dyer (g) ro8. and for the) féﬂnﬁ
(¢)Dy. 108, Part of the Difference, 11 H. 4.5. 2. & 15 E. 4. 7. b
Pl 30, the Cafe of the Market, 4 Z4. 3. 42, the Cafe of thé Hun-
dred,



ParTIX. of Strata Mercella, 26

dred, 10 H. 4. 21. the Cafe of the Earldom : All which Pri-

vileges, Liberties, Franchifes, and Spiritual Jurifdi¢tions of

the firft Quality (which were the ancient Revenues and

Flowers of the Crown) being merged in the Cfown,are now .

by this A& (¢) revived again atually and really in the K. (s) G5 Jacas2.

his Heirs and Succefflors: Fof as to thofe of the later Part of

the Difference, there needs no A& of Parliament to revive

them, for they were not extiné. So that the Patentee, in

fuch Cafe of Felons Goods, fhall have them as the fame A

Franchife which is in qgé in the Crown: And therefore it -

was obferved, that the {aid general Words ufual in Patents;

tot, talia, Ec. eadem & conftmilia, quot, gualia, quania, &

que, &c. diftus nuper Abbas habuit, &c. have feveral and

diftin&t Significations ; for by Force of this Wotd eadeir, the

Franchifes themfelves as Hereditamhents in ¢/J2 in the Crown

fhall pafs, and by Force of (2) talia & confimilia, &c. the (5) 1]ores 749,

Patentee fhall have the like to them the Abbot had, for

thofe themfelves the King can’t grant, becaufe they were

merged in the Crown. And it was well agreed, That if

the K. by his Letters Patent grants to 7 §.and his Heirs,

Catalla felsinune within his Manor of D). and afterwaids 7. S AR,

grants to the King his Heirs and Succeflors, the Manor =% .

with the faid Franchife, and afterwards the King by his  ~= - =

Letters Patent grants to 7 N. and his Heirs, the {aid Ma- "

nor, and further grants to him and his Heirs within the faid

Manor, ror, talia, tanta, eadew & conftmilia privilegia, li=

bertates, € franchefias, quot, gualia, quanta, & que the faid

# §.had ; in that Cafe in a Quo Warranto f.N. cught notto

plead in fuch general Manner as the Defendant now has o

done 5 but ought to plead in (¢) fpecial the firft Charter(e) Godb. 398

made of the ffid Felon’s Goods, and the Regrant; £¢. guod -

Suit conceffum per totam Curiam. But it was {trongly urged N

by the Defendant’s. Counfel, that by (#) Force of the faid(dyz Co. 48.b.

A&of 32 H. 8. the Defendant might aver, guod Fobannes grbc“gc', 543

nuper Abbas de Strata Mercella licite habuir € gavifus fzufz"Bgd'g?n, 142,

infra Llanibangel bona €5 catalla Felonum ;for therein the

Defendant in his Plea has purfued the Words ‘of the faid

A&, which are, That all Privileges, Ec. which the (aid

Ozwircrs of the fuid Abbies, 5c. have ufed and exercifed lpw-.

Jully <vithin threc Months before the faid At of (¢) 27 H. () 27H.8ea7.

8. fhall be by Force of the fvid ALF of 52 H. 8. (f) re-(f)CrJasrazs

vived, &c. For the Defendant has pleaded, Thut the faid

late Abbot, &c. lawfully has ufed and exerszifed to have

the Goods and Chattels of Telons, till the faid 4th Day

of Frbirinry Anno »7 H. 8. and this was compared to di- ~

vers other Statutes; as to Vernon's Cafe in the 41b Part of my_

Reportsy f. 5. 2. where the Statute of 29 7. 8.¢. 10, which

tocaks for zhe Fointurc of the %V(_’fé, gives Averment, that
2 an
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an Eftate upon another exprefs Condition,may be averr'd for
g:” ? C:“sgaa'tbe Fointure of the Wife : And fo upon the Stat. of Ufury,(a)
) 23H.6.c..0. 13 FL and upon the Star. of 12 25 H.6. upon Bonds taken
by Sheriffs, and the like. And where it is objeéted, that this
1fue is not triable, it was anfwered, That it fhall be tried
by the Country, for (licire) is concluded within the other
Words, f. babuir € gavifus fuir, for (if licire had been omit-
ted) in the Senfe of the Stat. it had been implied, as the
(&)Licfe.751. Stat. of Gloucefter, ¢. 3. which faith, whereof no Fine is (¢)
Co. Lit. 380b. levied in the K.’s Court, is as much as to fay, whereof no
(4) Co. Lit.  Fipe is lawfully levied in the King’s Court. So 1t H. 4. 85

81. b. me s
ge)iilow.z“_g_b. upon the Stat. of W 2.c¢. 5. 8 Epifcopus Ecclefiam confe-
(f)Co.Lir. rat, is as much as to fay, S1 Epifcopus Ecclefinm (4) legitimo
381. b. 32040 conferat, and in the Stat. of W2, de Donis conditiona.

Poft a0 . :
'p?m;;a‘;ig, 13, libus, the Words ad dona priusfalta non extenditur, are to be
(&) 2 Intt. 190, intended of Gifts (¢) lawfully, and in due manner made by

22901{ ;‘T_a“g'% the Donees, before the Stat, PL Com. in rhe Ld. Barkley's
a.h.'g(ié.ilz.b Cafe 5 and therewith agrees 12 H. 4. Forwedon (f) 15. And
(h)Co. Lir.381. the Stat. of (g) 1 E. 4. ¢. 2. which enaéls, that all manner of
bRafl.Sher27. 1p JiGments taken in Torns or Leets fhall be deliverd to the

Br. “refentm. . ;
mrccr;,-fr:tarf’ Juflice of Peact at the next Seffions, &c. and that they
Br, Parliam 53- fhall proceed upon them, extends only by Conftrut. of Law

- Fitz, Tourn de 1, proceedings upon lawful and fufficient Indi¢tments, and
Vifcount 3, . . . P .
5 Co.112.b. makes no infufficient (4) Indi€tment good, as 1t is held in
Scagf. Cor. 87. 4 F. 4. 51. 4. b. And that is the fundamental and direftory
?z")F.'N.B.m;.d Reafon of the Com. Law, for the Com. Law faith, That no
1 Bulfir. 151, Confpiracy lies when the Party was indiéted; but altho’ he
(%) lgllog-RCP be indifted, if the Indiétm. be not {ufficient in Law, the Par-
;g"co_‘; o 7%ty fhall not have his Writ of (7) Conff ivacy, for when the com,
Lit Rep. 111. Law fpeaks generally, it'is to be intended in a good and
H&*‘f’}- o lawful Senfe. So it was concluded, That if this word /icize
2 RolRoP3! had not been added, it had been implied, and by Confe-
Palin. 433,037, “the Addition of it fhall ke an Alteration of
Palm. 433,437 quence t ion of 1t 1hall not make an Alreration o
: 480- 730, the Trial, for (k) expicfio eorum que tacite iufiiur nibit
, go(g‘fgt‘,j:‘;sa eperaivy : And becauie the Def. ought to purfuc the Stat.
11Co, 6o a. - in his Plex, and not to omit this Word /iczze, and that if it
Co. L“-‘?lha- had been omitted in the Stat. it had been implied, for this
;6;. :‘sza"?] * Reafon it was concluded, that this Iffue fhall be triable by
351.2 Buitr, the Country. .And it was faid, that the Stat. of 32 7. 8. has
.’lﬂbmh 2s5. areat Realen to direft fuch Summary Courfe of Averment
gco'_‘;';.’a'_ % for the Impoflibility and (£} Infinitenefs of Search, many of
i1 Co.14.b. the faid Religious Houfes being founded before Time of
}‘;‘?g» 298.. . Memory, and their Charters of Pranchifes alfo made before
HOEM 34+ Time of Memory, and fome by general, obfcure, ambiguous
and obfolete Words 3 and altho’ fuch Franchifes have been
*allowed in Eyre, yct the Allowance in Eyre of it {elf only
.2 %15 not pleadable, and perhaps fuch Allowances being of fo
... great Antiquity, havc been by Cafualty, or Length of Time,
: quod

4
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guod cft edax revum, defaced or loft ; and for thefe Reafons,
and for avoiding of [ncertainty of Queltions and Sutcs, and
for raifing the Value of thefe Pofletlions, the Stat. of (a) 3=
H. 8. has altered the manner of Pleading which the com. Law
“would have required. And upon this Cafe great Doubt was
conceived by ‘Popharnz Ch. Jutt. Gawdy, and the Court, and
it depended in Argument and Advifement, as a Cafe of great
Conlgquence till Hill. 39 Fl. in which Term 3 other Matters
were moved again{t the Defendant’s Claim. 1. Becaufe it
daeth not appear by the Defendant’s Claim whar Eftate the
faid Abbot had in the faid Franchifes, but generally, (2)
gd’ licite babuit € gavifys fuit, &c. and perhaps he had
them but by Leafe for Years, or for Life, &9¢. and the Stat.
of 29 H.8.doth not give the King morethan the Abbot had,
and the Stat. of 52 I7. 8. doth not revive more than was
extinét; and by the Letters Patent of 37 H. 8. the Defen-
dant has pleaded a Grant of the faid Franchifes as Fran-
chifes revived by the A&, and in ¢ffe at the Time of the
Grant. The 2d Objeéltion was, That when the Defendant
has claimed Zona €5 caralla wwaviata € extraburas, by Pre-
{cription appendant to the {uid Manor, & lowa & catalla
felonunz by Force of the faid A&t of 52 H. 8. and Pofleffion
of the faid Abbot, the Defendant concludes his claim to all,
& eo warranto clamat liberrates, Franchefias, & privilegia
pred’ tanquam ad Manerium pred’ fpellant’ & perrinent
whereas bona &5 catalla felonum without Queftion can’t be
appendant, or appurtenant to the faid Manor, becaufe they
lie not in Prefcription, and the Claim, without the Conclu-
fion of eo warranto, had been infufficient 5 and’it is al} one
to have no Conclufion, and an infufficient Conclufion. Vide
22 H.6.35.4.0. 36 H.6. 17. 37 H. 6. 39 H.6. Laflly, it
was objeéted, That the Defendant in his Claim has con-
veyed the faid Manor to himfelf by Feoffment, which is
pleaded without Deed, and has not conveyed to himfelf any
Title to the faid Franchifes, which can’t pafs without Deed,
and then without Queftion Judgment ought to be given
againft him, for he has no Title, and the Franchifes, if any
were, remain with the Feoffor.

As to the 1ft of thefe 3 Obje&. it was anfwered, 1. That
a General having and enjoying of them, fhall be intended of
a having and enjoying in Fee-fimple, and thata particular E-
ftate or Intereft fhall not be prefumed, if it be not fpecially
fhewed; and therefore prima facie it {hiall be intended a Fee-
fimple. 2. That the Def. in this Cafe has purfued the Words
of the Stat. but it was granted, that the Pleading had been
clearer, if the Defendant had alledged, That the faid Abbot
was feifed of them in Fee till the faid At of 2y H. 8.

and in the End taken the Averment according to the Sta-

tute. But the Court did not give Judgment upon that
Point, As to the 2d, the Court gave no-Refolut, for fome

E 3 faid

27

(8} 12k.8.c20.

(5,Ce.lLs7,87.

Cr.EL g7, 87.

4

Cr. EL 87.
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faid it fhould be taken good reddendo fingula fingulis s and
fome held the contrary. But it was refolved per roram
58) Palm. 77, Curiam, That if the (2) Queen grants the Manor of D.
to #..S. and his Heirs, and within the fame Manor to have
Waifs, Eftrays, bona & éatalla felonum, €5c. dicto Manerio
Jpeltaw’ & pertin’, that in a Grant thefe Words 4iéP> ma-
‘nerio fpeltan’ €9 pertin’ do not refer to Felons Goods, or
other Franchifes which lie in Point of Charter, which can
by no Ufage nor Time be appendant or appurtenant to a
Manor ; but they fhall pafs altho’ they were never demifed
or ufed with the Maner. But the Doubt was conceived
in the Cafe at Bar, when it was by way of Pleading. Vide
gi’)(f Co. 7.b. Juftice () Windham’s Café, in the sth Part of my Reports.
@ But as to the laft Objeétion, it was refolved per toram Cu-
riam, without any Queftion, That forafmuch as the De-
fendant has not conveyed to himfelf any Title to the faid
Felon’s Goods, &c. that for them Judgment fhould be given
againft him, and fo it was.
" Nota, Reader, upon the Arguments of this Cafe, 4 Things
are worthy Confideration, 1. What ancient Franchifes ought
to have Allowance, and what not. 2. How one in a Lo
Warranto may claim Franchifes, which lie in Point of
Charter, without fhewing or pleading a Charter, and where
he fhall be compelled to plead a Charter. 3. When one
~ claims fuch Franchifes by the faid general Words 4e ror,
(rr2 Inft.a81. talia, eadem, & conftmilia privilegia, &c. as fuch a one
f?{-sﬂi 4.2 had, &c. what Eftate he to whom the Reference is made,
Stant, PZ;i-og. ought to have in the Franchifes. 4. Something is neceffary
5o to be faid of the manner of T'rials allowed by the Common
‘I‘rGHE-}z‘&bb- Law ; for befide the three mentioned in the faid Argu-
B,.(:é'rmf_'u'Q ments, there are many other.
Br. Eftray 15, As to the firft, it is to be known, That every Franchife,
?IHHW 11.b. Liberty or Privilege, either lies in Point of Charter, and
itz '[)7r",_1’~cgl.'i§t" can’t be claimed by Prefcription, as Lona & catalla (c) felo-
27. num, €c. or in Prefcription and Ufage in pais, without the
3*{‘1[{, 2.2 Help of any Charter, as Wreck, Waif, Eftrays, &c. Of
Yelw. 150 5 Franchifes which lie in Point of Charter, either they are
5°Co.9.b.10a before Time of Memory, or within Time of Memory, [0
f\rl':z zg- 2. from the Time of R. 1. Lir. (4) 38, Regift. 158. 20 H. 6.
) Lit'seq, 34 54 H.6.36. 2. b. 5 E.3.50, 51. 6 FE.3.18. 8 Fl
170, £.38.a.b. (€) Dyer 215, 1f they were granted before Time of Memory,
Co. I;lp. 113.b. as many of the Charters and Grants to Abbots, Priors, and o-
(e} Dy 245, ther fuch religious Corporations are, they are granted either
pl.67. by fpecial Words,as they feldom or never were, or by general,
(faf) Br.GConu- old, obfcure, ambiguous, and obfolete Words ; as'in 30 (f)
8. Patent fos, Af- 31 K. Will. the Conqueror granted to the Abbot of Bar-
ST T e ‘ | | taile,

2 Rol 192.
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taile, q2° Fcbear (a) Curiain fuane vegalews 34 Aff. 14. The E:’) Br. Cong-
Conqueror granted to the Abbot of Glaffenbury, omnem re- {25545
gtain (b) poteftatemn. 14 H.6.12. K. H. 2. founded the Houfe (4) Br. Conul.
of 8. Bartholomeww, and granted that they fhould be as free 20, 4%
in their Church as the K. in his (¢) Crown. 1o H. 7. 13. 2. (l;)ilﬁlsun E:
14. 4. in ancient Times the K. granted (4) omnia jura (14 (d) Br, Patent
regalia: The K. Canutus, and’ Fd. the Confeffor, granted to 110
the Abbot of Bury, 94’ nulla fecularis perfona, aut minifier
Reg’ in aliguo e intromittat i burgo fanéti Edmundi, aut
bominib’ in eo manentih’ nifi Abbas € Convens’ & corum
Miniftri, and many others which I have feen: And be fuch
(¢) Grants of Franchifes fpecial or general, certain or Ob-(e) 2 Rol. 268,
fcure, &c. yet forafmuch as they are made before Time of 269-
Memory, and fo of themfelves they are not any Record
pleadable, they ought to have the Aid and Support of fome
other Matter of Record, within Time of Memory, as (f) Al-(f) Cr. Jac.
lowance before Juftices in Eyre, or before the Juftices of the 313- )
King’s Bench, which is more than an Eyre, either in Cafe ;QJ:"“ 295
before the Juflices of the Com. Pleas, or before the Barons2Intt, 281.
of the Excheq. or by Force of a Confirmation by Charter of2 Bulit. 25¢.
Record of fome K. within Time of Memory, and fhall not
be now allowed, but for fuch Part of the Grant which fo
has been (g) allow’d and confirm’d, altho’ it be all in one and (z) Poft. 34. 2
the fame Patent. But Ufage only, which is but Matter in
Fa&t, will not fupport a Record before Time of Memory in
fuch Cafe; and therewith agree 26 Aff 24. 30 4[f:31- 34 Af].
14. YH 4. 5. 2 Eg.22, 2t H 5.29. 9 H 3.12. 10H.7. 14. 4.
16H.7.16. 20H.7.9. 8H.8. Keilway 189, 190. Vid.8E.3.18,
17E.5.11. 12H.4.25. 8H.6.4. 28 (38) Af1. And when fuch
ancient Grant is general, obfcure or ambiguous, it fhall not be
now (/)interpreted as a Charter made at this Day, but it thall (%) Co.Lic.s.b.
be conftrued as the Law was taken at the Time when fuch an- 94-[_‘1’- ‘
cient Charter was made, artd according to the ancient Allow- ;Z INEARE b.
ance on Record. 33H.6.22. 10 H. 7.13.5. & 14. 2. 16 H.7.9. Br. Pat. 110.
12 H 412, 14H.6.12.4.55 H. 6. 54. 9 H 5. 11. 6 E. 3. 54, 531‘3-69‘- .
55. 7E.3. 40, 41. 18 E.3. Conufans 39. 34 Af)- 14. 40 Aff. 2 1. Uareh 4373_’”‘5'
But if the Charters wers granted within Tinie of Memory, 2 Inft. 2,202,
then they are pleadable, without thewing any Allowance 01(335-, 6 b
Confirmation, as by the Books aforefaid appears. Of Franchi- ~V'$ 10
fes which may be claim’d by Prefcription, as Wreck, Waif;
Stray, &c. as they may be originally claimed by Ufage,which
is.a Matter in pais, fo Ufage may {upport them without the
Aid of any Record, éither of Creation, Allowance or Corfir--
mation ; and therewith agree the Books aforefaid.

As to the fecond it is true, that it is faid in 6 E. 3. 55.
& 8 E. 3.10¢ 11. and commonly in other Books, That
the (1) Quo Warranto for Franchife is in the Nature of ¢yGr. EL 124.
the King’s Writ of Right in fuch Cafe, and that the De-
fendant in it ought to make a fufficient Title againft the
King; and let us fee how this Title fhall be made.

E 4 And
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And for the better Underftanding of the Reafon of it

and of the Books which have treated thereof, it muft be

known, That it is enafted by a .Statute made 18 E. 1.

(s) 2 1ok, 280, called Starurum de (a) Luo Warranto novumn, concerning
281, the Writ that is called Quo Warranto, our Lord the King
hath eftablifhed, that all thofe who claim to have quiet
Poffeflion of any Franchife, before the Time of King
Richard, without Interruption, and can fhew the fame
by a lawful Enqueft, f{hall well enjoy their Pofleflion.
And in Cafe that fuch Pofleflion be demanded for Caufe
reafonable, our Lord the King fhall confirm it by Title.
And thofe that have old Charters of Franchife, fhall have
the fame Charters adjudged according to the Tenor and
Form of them: And thofe that have loft their Liberties
fince Eafter loft paft, by the aforefaid Writ, according to
the Courfe of Pleading in the fame Writ heretofore ufed,
fhall have Reflitation of their Franchife loft ; and from
henceforth they fhall have according to the Nature of this

prefent Conflitution.

1 Rol. 181. [n 2 E. 3. 29, The King brought a Quo Warranto a-
Sayer’s Argu- gainft Rog. Mortimer and Foban his Wife, before Juftices in
{HVZ:;;:,%? Egyre in the County of Afiddlefex, to fhew by what Warrant
2 E.3.28.b they claimed to have Conufance of every Manner of Plea,
29- a. as well of the Crown as other, contra voluntatem noftram,
in their Manor of 7. where Roger de Mortimer and Foban

faid, That Walter de Lacy, Anceflor of the faid Foban was

feifed of the faid Manor of 7. and of other Lands afore

Time of Memory, that is to fay, in the Time of R. 1. and

had the faid Franchife to have Conufance of Pleas in the

{aid Manor, long Time before R. 1. from which Wairer the

Inheritance defcended to many Daughters, and conveyed

Part after Partition made, to the Wife of the Defendant, in

Allowance of other Lands, &c¢. and the Defendants prayed

ip Aid of the other Coparceners, and the Juftices denied the

Aid; and becaufe the Defendants held themfelves to the

Aid, and would not fay other Thing, the Juftices in Eyre

forejudg'd them of the faid Franchife; and thereupon the

Defendunts brought a Writ of Error out of the Chancery, re-

turnable in the King’s Bench ; and the firft Judgment was

reverfed for two Reafons, which Sir Zeffry Scrope openly

declared, 1. That the Juftices oufted the Defendants of Aid,

where the Aid was grantable. 2. That they have fore-

judged the Defendant of the Franchife, i. e. to forfeit the

_Franchife for ever; for in fome Cafe the Franchife ought

-:t0 be feifed inta the King’s Hands, and in fome Cafe

feifed as in his Right till he has made Fine, and in fome

Cafe .fhall be forejudged: But Forejudger holds for

every And therefore there Scrope faid, we fee by this
. Record .
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Record, that the Juftices oufted the Defendant of the Aid,
where by Law the Aid is grantable ; and further awarded
that they fhould be forejudged of the Franchife, becaufe
they would not otherwife plead, but held themfelves to the
Aid ; where for want of Pleading the Franchife ought not
to be forejudged, but feifed, altho’ the Defendant’s Anfwer
bad not been fufficient ; therefore the Court awarded that
the Judgment be as erroneous, €9¢. and for null held, &s.
and fue you to have the Franchife.
But Noza, Reader, that it is to be underftood, and fo it
may be colle&ted by the Book, That the faid Franchife had
been allowed before Juftices in Eyre. And therewith agrees
18 H. 6. (2) Prefeription 45. If a Man has Allowance in(4) z Inft.281,
Eyre of Franchifes which lie in Point of Charter, as to
have Conufance of Pleas, &¢c. that he may preferibe (by
the Help of fuch Allowance of Record) in fuch Franchifes.
And fo, as it feems, is the faid Statute of 18 E. 1. well ex-
pounded, that is to fay, That the Party who has fuch Al-
lowance, which is fuch Poffeflion as the Statute intends,
may prefcribe in fuch Franchifes which lie in Point of Char-
ter. And it flands upon great Reafon, for the Charter may
be made before the Conqueft, and of fuch Antiquity, that the
Charter it felf and every Enrolment of it is utterly perifhed
and confumed ; and therewith agrees 8 H. 8. (&) Keilway (5) 2 Inft.281.-
ubi fupra. And as to the Objettion which was made, that in ’?5“,’"!?"‘ o
the Cafe at Bar no Trial could be by the Country, whether Anea 282
the Abbot had Felons Goods. 7ide 8 E. 3.10. 0. & 11. 4.
Fohn brought a Replevin of Sheep againft the Abbot of
Peterborough, and divers others, The Abbot avowed the
Taking by Reafon that he is Lord of the Hundred of F.
within which Hundred he has Franchife to have all the
Chattels of Felons and Fugitives within the fame Hundred,
to take them by himfelf or his Officers; and that Roberr
le Porter flole the faid Sheep, being the Goods of the
faid Fobn the Plaintiff, and would have driven the Sheep
“aforefaid through the Town of C. within the fame Hun-
dred ; whereupon the faid Abbot and the others would
have arrefted the faid Robert as a Felon, and thereupon
Robert fled to the Church of Libbone, which is within the
fame Hundred, and there before a Coroner of the faid
County he confefled the faid Felony, and therenpon he
made Abjuration ; fo the Abbor is feifed of .the faid
Sheep, as of his own Goods by his faid Franchife. To 'which
Avowry Exception was taken, becaufe he claims caralla Fe-
lonum & Fygitiverum, and has not-thewed Title of Right,
as

ntea 23. a.
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as to fay, That he and his Predeceflors have been feifed

from all Time (that is to fay with Allowance uz fupra)

or by the King’s Charter. To which it was anfwered, For:

afmuch 4s he has faid, thut he has fuch Franchife, he need

not to fhew the Plaintiff by what Title he claims to have

(@) Palm. 96. fuch Pranchife : But when the King brings his (2) Qus

Cr.Jac- 43-  Warranto againtt him, then muft he fhew his Title. And

the Plaintiff was awarded to anfwer over, ex guo fequitar,

that the general Avowry, that the Abbot had fuch Fran-

chife, that is to fay, to have Felons Goods within the faid

Hundred; being awarded goed, that it is iffuable and tri-

able by the Country, whether the Abbot had fuch Fran-

-~ chife or not ; for if the Matter of the Avowry was not if-

But Quzre of fuable and triable, the Avowry could not, have ‘been award-
this Avowry. ed to be good. o '

() Polt. s2.a.  As'to the 3. Termino Hill. 40 Eliz. Edward (b) Amere-

’lgaRl?g'%fp""G' dith, Efq; put in his Claim into the Exchequer for Iffues,

Hard.456. Goods and Chattels of Felons, &¢. within his Manor of

1Vent.g09,412. Stokenbam, and of the Hundred of Colridge within the

2 Brownl. 341 County of Dewon, which fell in Auno 35 & 36 Fliz, and

" the Cafe was fuch : King H. 8. was feifed in” Fee of the

faid Manor and Hundred, and inter alia, by his Letters

Patent, 25 Feb. 35 H. 8. granted to Queen Katharine his .

Wife the faid Manor and Hundred iarer alia for her Life,

- and by other Letters Patent, =8 Feb. 35. granted that the

Queen Thould have, for Term of her Life, within the

faid Matior and Hundred (bonz €9) catalla fetonum, fugiti-

vorum, utlegatorum, Ec. Fines, Amercements, Iflues, &.

as welllof Royal Officers, as of others, &c. annum, diein,

& wvaftunz, &ec. to be difcharged of Purveyance for the K.

his Heirs and 'Succeffors, and of Cattiages, to be exempt

from the Jurifdi&ion of the Admiral, and to have Admi-

ral’s Juri{di€ion, and to nominate Coroners and Efcheators,

&e. and afterward Queen Katharine died, and conveyed

'the faid Manor and. Hundred by mean Defcents to Queen

Mary s who 22 Funii Anno 1. by her Letters Patent grant-

{¢)3Bullt.292.ed the faid" Manor and Hundred to Framcis Earl of (¢)

Huntingron, and Katharine his Wife (late Parcel of the

Poffeffions of AMargarer Countefs of Salisbury, and after-

wards affigned to Queen Karbarine for her Jointure) and

that they within the faid Manor and Hundred fhould have,

) 3 Bulltgx. (4) tot, talia, eademn, €& bujufinodi Libertates, Privilegia

Franchefias, Furifdittiones, c. quot, qualia, quanta, &

que preditt Comitiffa Sarum, awut aliquis wel aliqui

premifla aut aliquam inde parcellam ~ante tunc ba-

bentes,
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Bentes, poffidentes, aut [eifiti inde exiftentes unguam habu-
erunt, temuerumt aut gavifi fuernnt, . infra premifa,
&¢. ratione vel pretexty alicujus carte, doni, fen conceffi-
onis, feu aliquarum literarum patentium, &c. To have
and to hold to them in Tail, with divers Remainders in
Tail, the Remainder over in Fee, with a general Noz 0b-
Sftante ; and conveyed the faid Manor and Hundred with all
Liberties, Privileges, Franchifes, &c. by mean Coveyances,
to the {uid Fdward Ameredith and his Heirs. And upon all

this Matter the Queftion was, if Awmeredith fhould have all

the faid Pranchifes, §&5¢c, which were granted, as aforefaid to”
Queen Katharine. And in that Cafe two Queflions were
moved, one, becaufe the Reference in the Letters Patent
of Queen Mary was general, fi. quot, qualia, quanta, €
gme aliquis few aliqui, &c. And then the Grant of the Li- B

erties being general, (4) rot, talia, &c. without expref- () Moor 417,
fing any in certain, and the Reference being alfo general, it +1%

was objefted it was too incertain in the King’s Cafe: But

the Cafe in 20 E. 3. (b) Avowry was well agreed ; for there (4) 20E. 3.
altho’ the Grant of the Liberties was general, yet the Re- AC‘"?WW ;w.
ference was certain: But it was refolved by Periam Chief ~*'" '*°
Baron, & toram Curiam, that altho’ the Grant and Refe-
rence (¢) were general, yet it ought to be applied to a cer- (¢) Plow. 12. b,
tain Particular, as in that Cafe to the Charter made to Q, Cr. El. 794
Katharine. Et (d) certum eft quod certum reddi poreft : ﬁ%‘é"*j_’“' 5.2

. 174.
And they agreed that fuch general Grants had been often Raym.’s,.
allowed in the Exchequer. The fecond Doubt was, That 10Co.46.b:
forafmuch as Queen Mary had granted an Inleritance in ff{oal ez
the Franchifes, &c. fuch general (¢) Grant, with fuch ge- (4) 4"C0,5 S5 b
neral Reference fhould not be applied to a Grant which 5 Co. 5. 2.
the King made for Life only ; and that was the greater Cg’:“‘l'”' b.
Doubt: For it was obje&ted, That if Queen Mary had re- Lo 5?,2' -
ferred it to the Charter made to Queen Katharine, yet Hetl. 8.
without a fpecial Grant, that they fhould have fuch Liber- (¢) 6 Co.6.2.
ties in Tail, &c. which Queen Katharine had for Life,
fuch Liberties which fhe only had for Life fhould not pafs
to them in Tail : for the Queen’s Grant fhall be takento a
common Intent: But here the Cafe is flronger, For the *Q.if age- -
Charter of Queen Mary doth nor refer to the Charter of neral Mifthief -
Q. Katharine, but only by general Words, prout aliquis fous joe e ot
aligui alii, §5¢. But it was refolved, That when a Charter Ground2-
has * general (f) Reference to other Charters, it is as (£)10Co.64.2.
much in Taw as if all the Charters had been recited, Raym. 5.
for they are of Record. And although Queen Katbzn;lin(ei Sapra. iu c.
v a

W
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Q. had the Manor and Hundred but for Life, yet it is within
the exprefs Words of the Reference, viz. aliquis feu aliqui
premiffa ante tunc habentes, poffidentes, aut feifitiinde ex-

Cr.El 794, iflentes, unquam babuerunt, tenuerunt, feu gavift fuerunt,
fo that Queen Katharine was within this Word (f2ifiti)
for fhe was feized of the Manor, &¢c. And I acquainted
Popham Chief Juftice with this Refolution, and he agreed
with it: And it was well obferved, That the Reference
doth not extend to the Quantity of the Eftate, but to the
Quality of the Franchifes, whereof they to whom the Re-
ference was made were feized, be they feized for Life, in
Tail, orin Fee.

ﬁ‘})a';‘ﬁf;ﬁ”;'ob’ As to the 4th Point, there are (#) diverfe Manners of Trial
(6Mo621,6:2. allowed by the Com. Law, befide the faid three mentioned in
Stamf.Cor.152, the Argument of this Cafe, that isto fay, of Matters in Falt
o 23'9‘&2'[3"1'332 by Jurors ; of Matters in Law by the Juitices ; and of Mat-
27, 28,20, Firz, ters of Record by the Record itfelf. As in Treafon the Tri-
Cor.34.Br.Cor al of one whois a (5) Peer of the Realm, 7. . 2 Lord of the
5y Br. '1;3”3& Parliament, fhall be upon an Indi@ment of Treafon or Fe-
103.142. B. N. . . . .
C.721. Br.Ju- lony, tried by his Peers, without any Oath, but upon their
rors 43. 1 H. 4. Honours and Allegiances ; but in an Appeal at the Suit of
z")‘i Co.16.b. @ Subject they fhall be tried per probos & legales homines
4Co.93.b.  jurates, 8¢. 10 E. 4. 6. b. &c. (¢) Cuftoms and Ufages of
Hard. 340.  every Court fhall be tried by the Judges of the fame Court,
?‘;‘)df‘g:é:m if they be pleaded in the fame Court, 11 E. 4. 2. b. In(4)
Trial 46. 2 Rol. Dower or (¢) Appeal brought of the Death of her Husband,
$77. 4Inft275. or in 4/ffize brought by a Woman who was the Wife of B. if
gib 185 P:'S“ the Tenant or Def. pleads that the Husband is living, the
1 And. 19,21, 'Trial fhall not be by Jury, but by the Juftices, upon Proofs
jrvb 3.50.b. Br. made before them, for greater Expedition, 6 E. 3.29.17E.3.
D:Z’tl.sgf ?fé. 30. 43.A4f.p.26. 8 H.6.23.4. 35 H.6.8,9,10. Diverfity of
Raft. Eot. 228. Courts 119. 36 A 5. Vide 59 A p. 9. 45 Aff. p. 4. Ina Writ
a. Firz.Trial 5. of Error to reverfe a Fine for Nonage, or inan Audita que-
gg_%’;ﬁﬂg;: rela to reverfe a Recognizance or Statute for Nonage, there
2 Rol.Rep.s77. the Age fhall be tried by the (f) Infpetion of the Juftices,
() 1 Bult.130. and not by the Country ; for that which Judges of Record do
:rm %;E ?;’i as Judges, fhall not be tried by Jury. If an Infant appears by
Co. Lit. 380 b. (8) Attorney, itis Error, but it {hall be tried by Jury, and not
(g)1Bulft 130. by the Juftices ; for the Making of the Warrant of Attorney
‘C‘EO]’;?Z;?‘;' is the A& of the Party without Examination of the Juftices:
441, 442, s81. And yetthe Appearance by Attorney is recorded by the Court,
Poph. 130.  and therefore if the Plaint. makes Attorney in Court, and the
;sg(‘,‘.i';‘g'z&” Def. pleads that the Pl is dead, and one appears and fays,
CrEl.569. Pal. he is the Plaintiff, which is denied by the other Party, The
231,245,252, Juftices fhall adjudge if he whonow appears be the fame
;53‘5 3 P393 Perfon who before made an Attorney in Court ; and there-

1 Sid. 321, 322, With agrees 34 . 6,43, 1f the Ten’t in a real Aétion vouches

<
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A. as heir within age, or if the ten’t for life be impleaded, and
he prays in aid of 4. in rev’on within age, and praysthat the
parol may demur, &c. in both cafes, if the demandant replies
that he is of full age, it fhall not be tried by the country for the
great delay to the demand’t; but a writ fhall be awarded to
the theriff, commanding him ¢4’ ve. f4. 24l die pred’ A. ut
per afpelt corporis fui conflare poterit prefar Fuftic’ noftris .
Sl pred A fit plens etar’, necne,fSc. Vide 19 E.2. Accompt (a)(4) Bulft. 131,
121. 33 E. 3. Accompt 130, §c. (b) Maibem may be tried by (le{f]kLV' 8\
infpection of the Court, 28 4. 5. 21 H.7. 33. b. 11 E.4.2. Ifls,-.Trial§75,7cs5.
queftion be made if thefe be the fummoners or viewers which Br. App. 46,70.
appear, it fhall be tried by the examinat. of the juftices, 35H. ;‘)ll[ozwcl(;_r" 209
6. 10. 4. Earl (¢) or not Earl, Baron or not Baron, fhall not be (;) ¢ Co,i-'}_'a_
tried by jury nor by the juflices, but by the K.’s Writ, as ap-7 Co. 15.a.
pearsin the Countefs of Rutland’s cafe, in the (5.) 6 part of my i‘é‘{)“; . Cafe,
Rep.35 H. 5. 46.4. &c¢. 19E.4.(d) in aplea of alienborn, the (o, Lit,’%‘%’?g:
league between the K. and the {overeign of the alien fhall be Stylez52,353.
tried by the Record of the Chancery, for every league is of re- o %i_‘a&l;“lgc
cord. And generally all matters of record fhall be tried by the ?er{ge a
record it felf, and not by jury, or otherwife, 19 H.6. 52. 9H.7. 22 Afl. 24,
2.4 5E.4.3.4.16 H.7. 5. 1 H. 7. 29. 0. Plow. Com. 231. 4. 1f Y001 767-
antient demefne be pleaded of a manor and denied, it fhall be ; Ry, ;;’5.
tried by the record of the book of (¢) Domefday in the Ex-Poltea 19.a.
cheq. but if iffue be taken, that certain acres are parcelof the 'E:’;)69 E.4.6.b.
manor, which is antient demefn, it fhall be tried by jury ; for 5, 87}:' 259
it can’t be tried by the faid book, 22 A4f 45. But vide 44 E.Hob.188.
3.32.4. in (f) an artachment upon a prohibition they were }':’)”I? 57
at iffue, if the fuit in Court-chriftian was for tithes, or for {acl,,f::,'", f{,r
rent referved; and i was tried by jury, and not by the rolls Probibition 6.
of the Bifh. for they are not of record. The fame law of all g’;’},‘?aﬁhbme"‘
other Courts, which are not of record, 544.6.49. 4.9 E. 4. (4) Loften '43_'3_
43. and therewith agrees 44 E. 3. 32. 4. and (g) probate of a Br. Averment
will fhewed forth under thefeal of the ordinary, yet the other *5; Fitz, Eftop.
party may plead, that he who is dead died inteftate, asitis Plowd. 282. .
held 44 E. 3.16. 2. Soif iflue be taken upon the probate of Br. Eftop. 36.
a will, or if adminifiration was committed (altho’ they fhew Potr.pl 353.
the Bp's let. teftimonial) it fhall be tried by jury; and there- (4) Dyer 294.
with agrees 13 EL Dy. (h) 294. b. vid. 21 H. 6. 24 4. Whenpl.7-
a man 1s found ideot from his birth by office, he who is
fo found ideot, (falfly as he fuppofes) may come in Perfon
into chancery before the chancellor, and pray that before
him and fuch Juftices or fages of the law, which he fhall
call to him (and are called the King’s counfel) he may be
examined, if he be ideot or not; or his friends may Hle a
writ out of the chancery, returnable in the chancery, to
bring him into the chancery, ibid" cor’ nob’ €& confilio nofiro
examinand’ 5 and if it be found upon fuch examination, that
he is no ideot, the office found thereof, and the whole
examination which has been made by force of the writ, or
the K.’s Commiffion, is utterly yoid, without any traverfe,

2 mon-
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mionftrans de droit, or other fuit, as appears by the regifier &
F.N.B. (4) 233. Vide 16 E. 3. Livery 50. Nota Lelt’, now
by the Stat. made 47’ 32 H.8. ¢. 46. Ideots and their lands are
in the furvey of the court of wards, §&¢. An ' %) apoftate fhall
be certified by the abbot, or other religious governor to whom
he owes obedience, F.N.2%. 233. Regifter 267. 2. In fome
cafes, as in (¢) general baftardy, (4) excommengement, loyalty
of marrimony, profeffion, and divers other ecclefiaftical mat-
ters fhall be tried by the certificate of the Bp. In appeal, and
upon approvement, the Def. in fome cafes may plead Not
guilty, and try it with the Pl by combate, or (e) battail in
proper perfon before the juftices, 17 A p. 1. (f) 19 H. 4. 3.
So in a writ of right the Ten’t may join iffue upon the meer
right,and try it by combate or battle by his champion, with
a freeman the champion of the demandant (and not in perfon)
before the juftices, 9E.4.55.4. g) 1H.6.6.b. 3H.6.55.b. If it be
in queftion whether the Sheriff made {uch a return, it fhall be
tried by the Sher. 9H 4.1.4.0. trial by certificate of the Sher.
upon a writdirected to him incafeof privilege, if one be citizen
(2) orforeigner, toH 6 10. Ifa queftion be madeif fuch 2 one
be Sher. it fhall be ttied by the exam’on of the Sher. himfel;
10H.4.7.0. yet he is made by let. patent of record, and there-
fore it may likewife be tried by record, 52 H 6.26.0. A return
made by the Under-ther. if it be denied, fhall be tried by the
Under-fher. and the Sher. can’t difavow it, if he confefs him
to be his Under-fher. 10H. 4.7.5. Ifan approver fays that he
commenced his appcal before the coroner by durefs, it fhall
be tried by the coroner,and if the coroner denies it; he fhall
be hanged, 12 4ff.29. 12 E.3. Coro. 118. Trial if the Stat.
fhewed forth be the true Stat. or'not, fhall be by the exam’on
of the mayor and clerk of the Stat. who took the Stat. and not
by jury, EN.Z.104.0.Regift. 29 E.5.42.49.) (k) Cuft. of Lond.
fhall be tried by the mayor and aldermen, and certified by the
mouth of the recorder, 5 E. 4. 30. 21 E. 4. 16. In an affife the
ten't fays that the lands are feifed in the K.’s hands, it fhall be
tried by the exam’on of the efcheator, 9 H.4.1. 38 4f.16.1f one
inavoidance of an(/) utlagary alledge, that he wasin prifon at
Bourdeanux nltra incre, in fervirio Majoris de Bourdeanx, it
fhall be tried by the certificate of the mayor, 4 E.4.10. Andin
like cafes fuch trials fhall be by the certificate of the marfhal
(m) of thehoft, 21 E.q.10.Lir. 21, F.N.B.85.2and by the Capt.
of (#)Czlice, 21 E.4.11. 1 H.7.5. by ameflenger of a thing done
beyond fea, as in(o) Bartie’s cale, 2 El. 136.vid. 10 H.4.5. At
the petiz cape, theten’t faid that he was imprifoned 5 days be-
fore the default, and 3 daysafter, it fhall be tried by the ex-
am’on of the attorney 13R.2. Excininat. 22. Not attached by
1 5daysin 2/fi/e, fhallnot be tfied by jury but by exam’on of the
Bailift; fo that the ten’t was not fummoned fecundum lcgene
terre, fhall not be tried by Jury, but by wager of law, and
Wager
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wager of law countervails a jury ; for the tenant fhall make
his law de dwodecima manu, i. e. eleven befide himi-
felf, (and that for to avoid delay) unlefs it be againft a
Corporation, as Mayor and Commonalty, for then it fhall
be tried by the Country for Neceffity, becaufe he can't
wage Law. In a Writ of Decei?, upon a Recovery by De-
fault, the Trial fhall be, if the Judgment was given up-
pon the Perir Cape, by the Summoners, if upon the Grand
Cape, by Summoners, Pernors, or Viewers, and not by the
Country, 48 E.3.11.5. So if a Recovery by Default in a
real Aétion be pleaded, to which the other fays, not com-
prifed, it fhall not be tried by Jury, but by the Summoners
and Viewers, 10 H. 4.7. and yet there is no Remedy if
they fay falfly 5 and therefore ubi ¢ft majus periculum, ibi -
cautius eft agendum The Caufe of Challenge fhall be tried
by two () Triers to be appointed by the Juflices, 9 E. 4..(5) 2 R, 663.
5.b. 15 F. 4.24. 4. 4 F.4.18. 18 E. 4. 18.4. 16 F. 4. 7. D. 654
14 H 9. 1.5. 19 H6.48. 5. 20 4ff. 15. 7 H. 4. 46. 2. But
Trial of any of the Grand Jury fhall be taken before four
Knights. Alfo Trial may be in Debt upon 2 fimple Contraét,
Detinue, &c. either by Wager of Law of the Defendant
himfelf, or by Jury at the Defendant’s Eleftion. Vide 304/
2. 19. Trial by Jury of Attornies of the Commeon Pleas, and
the Exchequer. As to divers other Trials, as 1. Per () me- (5)10Co.108.2
dietatem lingue. 2. Per priimos Furarores & alios, & per Poph.zs.
primos only, upon not comprifed and Certificate of Affife, Cr. El. 305,
3. By Jury with Witneffes adjoined. 4. By Trial by Grand %‘y"’ff'fr' |
Affife,above the Numb. of 12. that is to fay by 16,&c. 5.By 6o, WP
Trial in Atzaint by 24. 1 have omitted thefe and divers Dall.22. pl.5. -
other the Like, becaufe they are Trials by Jurors, and for gef‘rﬁf;m'“‘s‘
them, vide 22 E. 3. 14. the Statutes of 25 E. 3. Srat, Staple, Scany. C7(;,.on.
.8, 27 E. 5. Stat. Staple,c. 8. 21 H. 6. 4. 28E. 3.c.14. 2 H, 159.2. b.
5.¢.3. 8 11.(6)8.}28. The j;f. ofﬂ"ogk,-%p. 2. 43E, 3.}
44 E. 5. 34. 10 Affip.19. 7 Affi20. 18 A p. 11. 129 Af.
57. 40 Aff. 34. 30 E. 3.8. 0. 1 H.4. 4. 5 H. 7. 8.0. 4 Af.
19. 22 Aff. 16. 29 Af]. 7. 31 Aff.p. 6. 38 4. 4. 40 Af. 4.
B A1 sHs. 1He6. 5. 4H 6 28 12 H 4 & cetera
patent. Concerning Trials by particular Cuftom, I'wholly
omit them on purpofe. It appears by ancient Records,
as well before the Conqueft as fince (for no Credit is to be
given to Conje€tures) that then there was another Manner of
Trial in criminal Caufes, and that was called Ordalinime, and
in the Saxoz Language (¢) Ordel, which is as much as to Seld
fay, expers Criminis ; for or in the faid Language is_pri- g‘) %5, Janus
vative, and del is Part, i. e. wo Party, or Nat gailty, speim.Glofl.
and then the Defendant being arraigned, and pleading Tit. Ordalium,
Not guilty, might choofe whether he would put himfeif

2 upon
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apon God and the Country, which is upon the Verdiét of
12 Men (as they do to this Day) ; or upon God only, and
therefore it was called Fudicium Dei, prefuming that God
would deliver the Innocent, f. if he was of free Eftate,
then per Ignem ; ft. to pafs over novem vomeres ignitos ny-
dis pedibus 5 and if he elcaped illefus, then he fhould be ac-
quitted, and if not, he fhould be condemned; & /7 pars req
fuit fervilis conditionis, then he might put himfelf upon the
Trial of God, f&. per aquam, and that in diverfe Manners:
All which appear In Lambard verbo Ordalinm, with all
See Rot. Par.  the fuperftitious Vanities appertaining to it: And thereof
I!)t};h(;fi(:\?:i £.. Glanvil wrote, who wrote in the Time of H. 2. lib. 14.
cienda loco  cap. 1.8 2.8 17 Regis Fobannis in Turri London’ membr’
Ignis & Aquz. 5. Rex Petro de Scudamor & aliis, &5¢c. Mandaneus vobis
quod conveniatis una cum Vicecons® noftro Winton’ ad diem
8 locum competentem, & tanquam Fufliciarii noftri capi
 faciatis judicium ferri a Robin’ fre’ Petit pas, quod ei adju-
dicatum eft per Fufticiarios noftros itinerantes tempore in-
terditli, €5 tunc capi non potuir quia appellarus fuit de mor-
te bominis, & cum legem inde ceperitis, faciatis inde quod
judicium dederity mandanus enim Vicecom' noftro Wintoniz,
&c. This Manner of T'rial was called Vuigaris purgatio, and
utterly forbid by the Canons of the Church, as Tempta-
tions of God, and not lawful Trials, and that they were
Invented fabricante Diakolo : Et in Gloff. dicitur, Vulgaris
purgatio probibetur, quia fabricante Diabolo eft inventa, -
cum fit contra preceprum Domini, Non tentabis Dominune -
Deum taunt. /

-And afterwards the faid Trial called Ordel, viz. judici-
wum ignis & aque, was taken away by Parliament: And
that appears Rot. Pat. Anno 3 H.3. membr. 5. For the Re-
cord fays, Provifui fuit per Regene & Concilium, §5c.

% -See Selden’s  And this was the true Manner of the faid Trial of ¥ Or-
Analetton, 1ib. Jo . And altho’ it was firt forbidden by the Canons, yet it
2. ¢ 8. DeDis . . g . o1 3 ?

Syris 169. remained in ufe within this Realm, till it was utterly taken
Notes on away by Authority of Parliament. 1 And Monomactia, i. e.
F;d“;;' 192 Duellum is alfo forbid by the Canons, but yet forafmuch as
ﬁ(};es on Po- it is not taken away by Parliament, it (in fome Cafe as ap-
lyolbion 270,  pears before) remains even to this Day. Of this Manner of
ie:n"lf";rif’d’ Tria] by Combate or Battle, not only Glanvil writes lib. 2.
Tudicium Dei, €40~ 3. 4 € s5.as he writes alfo of Ordel, but Bratton, lib. 3.

I;undre%gm, Trattar’ 3. cap. 21.fol. 140. And Briton,cap. 22. writes only
uvata, &c. |
Palquire’s Re- of

fearches Iib. 4o c. 4. f 2Inft. 248 3 Itk 157, 158,15
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of the Trial by Battail, and not of Ordel, becaunfe that,

when they wrote, was utterly takeh away and condemned.

Vide Deuter. cap. 18. ver. 10. Al which (becaufe many 2 Inft. 248.
have erred in this Point of Antiquity) I thought worthy

to be imparted to the ftudious Reader.

L)
o

BUCKNAL's Cafe
Pafch 4.2. Eliz

In the Common Pleas.

Pﬂﬁ:b. 42 Eliz. in Bucknal's Cafe in the Common Pleas; ¢ 1), 9.
divers Points were refolved, 1.That there is a Diffe- Winch 13.
rence when the Lord in his Avowry varies from the Truth Eﬁ'gl;;‘g{”
of the %ality of the Services, by Colour of Seifin and Pof- pi. Corm. 5. b
feffion which he has got from his Tenant ; and when he

varies from the Truth of the Quantity of the Servicés, by

reafon of Seifin which he has got of more than he ought to

have of the fame Nature; as the Cafe there was: Bucknal .
avowed, becaufe the Plaintiff held of him certain Land, by E
Fealty, Rent, and Suit of Court, and alledged Seifin (4) of 4 Co. Lit.
all, and for the Rent Arrear, &c. where the true Tenure 153.a. -
was by Fealty and Rent only, in this Cafe the Seifin of the

Suit is not material, becaufe it is of another Quality and

Nature, and the Tenancy originally was not charged with a-

ny Service of fuch Quality as Suit 3 and thereérc in fuch

Cafe the Tenure is traverfable. But where the Rent was

2 5. per an. if the Lord has got«uiet and voluntary Seifin of

more Rent than he ought, asof 3 5. (without any Coercion of

diftrefs) there becaufe the Tenancy is charged with Service

of fuch Nature and Quality, and it is not to be prefumed

that the Tenant would voluntarily pay more Rent than he

ought, there the Seifin in an Avowry is traverfable, and not p43 5 fns. oy
the Tenure. And the Stat, of Mag Char’,c.10. (b) Nullus di- 3 Co. 65.a.

Sringatur ad focicidun: majus fervitivm de feodo militis; nec € N- B. 10. ¢,
F de Plowd. 243 b.



(#)2Inft. 21,
§ Co 65.a.
‘How. 243. b,
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Buckwarly Cafe. Part IX.
de alioLibevo tenewiento, quane inde deberur, by Conftruétion
extends o the Right, and not to the Poffeflion: To which
Purpofe on that A& the Writ of Né (a) injufte vexes, which
is in the Right, is grounded ; and therewith exprefly agree
FIN.B.15.c. & Regiff’ y.a. Vide 10 E.3.25. 22 E. 3,
18. . and this alfo appears in the old Book of 18 E4. 2. 4-
wowry 217. In Repl bronght by R. the Def. avow’d upon
the Pl becaufe one C. was feifed of the Tenancy, and held
of the Avowant by Fealty, and 204. per auzn. of which Ser- -
vices he was leifed by the Hands of C. &¢. as by the Hands
of his very Tenant, which C. enfeoffed the Pl. and for 20 4.
‘ Arrear for one Year be avowed upon the Pl to which the
Pl faid, that the faid C. his Feoffor held of the Avowant by
Fealty and 12 7. and as to that nothing arrear.. To which
bar of the Avowry Exception was faken, becaufe he did
not an{wer to the Seifin.  To which §hard of Counfel with
the Pl anfwered, Thart the Pl. is a ftrange Purchafer, where

¢. he can’t have (&) Ne iujufte vexes, wherefore he ought to
difcharge himfelf by Plea. But Sir William Bereford, Chief
Juftice of the Common Pleas, gave the Rule; You may
fay that the Seifin was by cutragious Diftrefs, and that you
do not fay ; wherefore we hold the Seifin rightful, and you
do not deny the Seifin; and therefore advife of it: For
which Reafen Shard by the Rule of the Court traverfed
the Seifin.. In which was obferved the great Regard the
ancient Judges had of Seifin and Pofleflion to maintain it

() Mag, Char.againft the faid Stat. of (¢) Magrna Charra, althe’ the A&

c. 10,
Antea 33.2,

was in the Negative, and therefore the flronger. Vide 34
E.1. Difolaimer 30, an Infang fhall anfwer to the Seifin had
by his ewn Hands: in 8 E. 2. 18. L. . Robert de Woodloufe
Archdeacon of Richmond, broughtan Affife of Darrein
Prefentinent againft the Prior of Pomfret, and prayed that
the Aflife’ would inquire, who had prefented the laft Par-
fon to the Church of 8. Sampfon of Tork 5 and afterwards
Robert was Nonfuit 5 wherefore it was awarded, that the
Prior fhould have a Writ of the Bifhop; but ceffer execurio
till the Collufion was enquired of 5 and there Sir Williamy
Herle Ch. Juflice of the Bench charged the Recognitors.
of the Afiile, firlk to enquire among themfelves if the . Writ
was brought by Collufion, to,make the Advowfon come, in-
to Mortmain ; and if they fhould find that the Writ was.
brought by ‘Collufion, that they fhould not enquire of the
Right of the Prior 5 but if they fhould not find Collufiony, -
then they ought to enguire of the Right of the Prior, and.
if ‘he thad Right, then, which of his Predeceffors pre-

- fented, and in the Time of what King. And in Evi-

- dence to. prove- the Prior’s Right, a Charter of King

Srepben was fhewed, by which™ the faid King gave the
faid .
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faid Advowfon to fuch a Prior, his Predece[for, and to his
Succeflors 5 and the Enqueft return’d and faid, That the
Writ was not brought by Collufion, and farther faid; That
the Prior or his Succeffors had never prefented within
Time of Memory, but always the Archdeacon and his Pre-
deceflors: To which Herle -Chief Juftice {aid, We have no
Warrant to enquire of the Right of the Archdeacon, but ~
of the Prior’s Right 5 wherefore you are to fay, if the Prior
has Right, or not; and when the Enqueft wers in doubt
what to fay; Herle faid, altho’ a Man had Right before
'Time of Memory, if he nor his Anceftors were never feifed
after Time of (#) Memory, he is oufted of his Right ; and () Ant. 28. 4.
therefore according to your Intent, if you have faid the

Trath, that the Prior or any of his Predeceflors were never

in Poffeffion after ‘Time of Memory, you may fafely fay
that the Prior has no Right. Er itz dixerunt. Nota Rea-
der, I have put this Cafe at length, becaufe it is notablé
for divers Points, and chiefly for the great Refpeét the
Judges gave to the Poffeflion, without regarding any an-
cient Charter of the King, orany Right by Colour there-
of, altho’ it was Matter of Record, and betwixt the Char- 1
ter and ‘the Cafe then in Queftion there were not above

196 Years, and that in the Cafe of a Prior, who in many

Cafes fhzll not be fo prejudiced by the Laches of the Pre-

eceflors, as a private Man, ’
~"But in the Cafe of Seifin of miore Rent than ought to _
be, that fhall bind in an (2)-Avowry. But in Ne rajufte (4 Co 11 &
vexes, Ceffavir, Affife, Refeous or Tre[pafs, fuch Seifin of %‘l[unféﬂ' b
more Rent fhall be avoided, for there the Tenure and not o H 7',9;F b
the Seifin is traverfable: And for thefe Differences, vide %C}; 65 2
10 E.3.25. 12 E. 3. Avowry 104. 22 A 68. 28 Aff. 33. 00 R 3
sH.5. 4. 10 H.6.3.0. 30 H.6. 5. 33 H.6.44,45. 37 H. F.N.B. 9, 1o
6.25. 12 F. 4. 9. b. 16 E. 4. 11. 21 E. 4. 64. F. N. B.10.

Plo, Corn.  Woodland’s Cafe, 94, 95. 4 E. 2. Avowry 200,
notwithitanding the Statute of Muagna Charta, the Lord

fhall avow for Relief according to the Seifin of the Quan-

tity of the Knight's Fee that the Lord has encroached, for
relevium non ¢ft fervitium, bur incident to Service,

“But this Cafe of Seifin in cafe of Avowry receives certain

Limitations : Fer 1. (c) the Iffue in Tail fhall avaid in aw 1 oCor0s 2.
Avowry Seifin had by the Hands of Tenant in Tail;20E.3. 4Co, (1. b. |
Avowry 131. F. N. B.10. 2. The Succeffor of a Bifhop 2 Inft. 27,118
or Prior, &e¢. fhall avoid in an Avowry Seifin by the

Hands of the Predeceffor. < 3. The very Tenant of the

Land fhall avoid fuch. Encroachment of Rent in Avowry,

if he has a Deed to fhew the Contrary; but none fhall ,

have Coutra (d) formam Fecffamenti, but the Feoffee ot (4)4Co.121.b
: T 2 hiszln&.u&

-
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his Heirs, to H. 7. 11. 22 H. 6. 50. F. N. B. 163. 18 E. 3.
318. 3 E.5.27,28. 10 F.53. 25, =2 F.3.18. 28 Aff. 33. 28
L.5.92. 22 H.¢.5. 50H 6.7. 33 H6.22. 39H 6. 7.
yFE. 4.24. s Hs.q 14H 4.5. 11 E. 3. Aveevy 106, 4
L. 3. Avowry 201, 202. 12 R. 2. Avowry 266. that in A-
vowry the Heir of the I'=ofite, upon a Deed fhewed, fhall
avoid Seifin by his own Hands, 31 F..1. Avowry 244, &
a1 E. v, Avowry 241. 6 1.2, Avowiy 216. 4 E. 2. A-
vowry 202, 32 E. 3. Avowryars, & ,in 19 E. 3. A-
vowory 122. JFDby faid, that he had feen between Privy and
Privy, Privy and S:ranger, and Stranger and Stranger, the
fame Point to avoid Encroachment of Seifin in Avowry ad-
judged upon fhewing of a Deed. And all this is grounded
(s) 2 il 117, upon the Statute of Malbridge, ¢. (a) 9. Rui autem per
118 Cartam pro cerio fervitio tot folidorum annuatim pro omni
Servitio folvend’ feoffati funt, ad feflam wvel ad clivd, con-
tra formam feoffsinenti de cerero uon temeantur. 4. En-
croachment of Seifin is not material, where there is no
Tenure, 20 E.4.2. 0. 22 H.6. 2.b. 5.Such Seifin fhall be
avoided by Coercion of Diftrefs, 12 £. 4. 7. 5. 8 H.6.17.
a.b. 47 E. 5. 4.4. 6. If the Rent be payable at two Days,
and the Lord encroaches Seifin at four Days of the Year,
and at two Days, where he ought to pay it but at onc,
this Encroachment being voluntary fhall be avoided in A-
vowry, becaufe they agree in the Sum. 21 E. 4. 8.
And itis worthy Obiervation, Where and How Seifin in
(4)Do2.pl.132. Avowry fhall be traverfed. 1. In (&) Avowry the Tepaut
fhall not plead, Never feifed of the Services generally, for
thereby he leaves the Lord no Remedy, neither by Avow-
(¢)Do& pl.132. vy, nor by Cuftoms and Services ; and therefore if he be (¢)
Tenant in Fee-fimple, he ought to difclaim, or he ought to
8 . plead out of his Fee, and {o traverfe the Tenure ; and there-
{ with agree 22 H.6. 2.€5 30 H. 6. Avowry 15. by all the
“Juftices. And where it is faid in 5 E. 4. 2. that the very
Tenant fhall not plead out of his Fee, for if it fhould be
found againft him, it is not peremptory to him, but it fhall
be peremptory to the Lord, and fo not equal, and there-
fore in fuch Cafe he fhall difclaim ; the contrary to that is
(4)28M.6.102. adjudged in () 28 H. 6. 10. in the Point, and Forrefeue
there thewed two or three Judgments in Terms. Fide
15 E. 2. Avowry 214, 24 E. 2. 34, 11 H.og.10. 12 H 4.~
23, 8F.6.15. 6. b. & 21 H.6,22. 21 H. 7. 5o. and
#Brosk in_ abridging the Saying in § F. 4. 2. Hors de fin
fee 15. favs, quod non eft lex ; And the Abridgment
of Furzlerbert of 55 H. 6. 19. Hors de fon fee 17. is
not warranted Ly the Book at large. 2. He who de-
nies Seifin after the Limitation, ought firlt to acknow-
ledge a Tenure, to the FEnd the Lord may have his
Writ of Cuftoms and Servicei 3 as if the Lord alledges
' the
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the Tenure by Fealty, Rent, and Suit of Court, and al-
ledges Scifin within Time™ of Limitation, and avows for
Suit arrear, the Tenant may confefs the Tenure by Feal-
ty and Rent s and to the Suit,never feifed afier the Limica-
tion. And therewith agree 15 E. 2, Jvowory 214, (a) 18 E. {#) Fitz. Avow.
3.10. b. & 22 E. 3. 232. agamnit the Opinfonill reported;inty o7
(b)) 10 H. 6. 6.L. &5 7. 4. 3.1f the Lord avows fur Services, (2) % Avow-
and -lledges Seifin by the Hands of the Plaintiff, or any o- Br. Avow. 116,
ther in the Replevin, as by the Hands of his very Tenant, Pofia 35. a.
the Tenant may plead that the Avowant was never feifed
by his Hands, §&J¢c. and therewith agree 24 2.1. 50. 19 E.
2. Avowry 224. (¢) 22 H. 6. 2. 5. & 5. 4. 4. That Seifin is (¢) Fitz. Avow.
not traverfable, but only of that for which the Avowry is 4
made, unlefs Seifin be alledged of a Superior Service (for B Avow. 56.
which the Avowry is not maide) which in Law is a Seifin
of the Inferior, as in (4) 26 H.8. 1. 4. where the Tenure }s(#)BrAvow.l.
by Rent and divers other Services, and Seifin is alledged in
all, and Avowry for the Rent only, there the Seifin of the
Rent is only traverfable : But it the Tenure be by Ho-
mage, Fealry, Efcuage, and Rent of 2 5. and Seifin allcdged
in all, and be avows for Homage, he fhall be received to
traverfe the Seifin of the Efcuage, for that is Seifin of the
Hom:age, 21 E.3. 52.4. 13 L. 5. Avowry 103. 19 F, 2.
(e) Avswry 224. And where it is faid, That when the (¢) 4 Co.8.b.
Lord varies in the Nature and Quality of the Services, thar
the Tenure is traverfable, that is true, when the Tenant
confeffes Tenure in Part,as is aforefaid ; but he can’t traverfe
the whole Tenure ; as if the Defendant in Replevinz avows
upon the Plaintiff for Rent and Services as upon his very
Tenant, the Plaint. cav’t {ay that he holds the fame Land
of a Stranger, without that, thar he holds of the Avowant,
but he ought to difclaim,or plead out of his Fee ;and there- :
with agree 10 H.5.6.5. & 7. 2. 35 H.6. Avowery(f) 37 (f)Firz Avow.
H6. 25.4. 11 H g 11, 19 E. 2. Avowry 222, 15 E. 2, 28.8..Av0w;6.
thid. 214. And at firft, the Plaintiff in the Cafe at Bar
would have pleaded, That he held the Land in the Advow-
ry, and other Lands by Fealty and Rent, without that, that
he held the Land in the Avowry modo &5 forma; and the
Court was moved, [fthe Plea in Bar of the Avowry was
good 2 And the Plaintiff’s Counfel conceived that the Plea
was good, and they cited the Books in(g) § H. 7. 5. 4. & (5)Godb 24.By.
13 H. y.25. b. where the Cafe was, That in Replevin the Advowiv3y.
Defendant avowed, That the Plaintiff held of him one %{’c:);;bm
Acre of Land by Fealty, and 12 Zwand. for Rent Arrear; '
the Plaintiff faid, That he held the faid Acre, and another
Acre of Land inthe fame Town by the Services of 6 4. abfys
boc, that he held the one Acre of the Avowant 72040 ¢S for-
titr 3 and Brian there conceived the Traverle good. Bll:t

| ¥ 3 the
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Buckwa L’J Cufe. Parr IX.

the Court preferred the Book of 5 H. 5. 4.2. where the'Cafe
was, in (@) Replevin in this Court the Def. avowed, by rea-

fon the Pl held of him 4 Yards of Land, call'd Crifpinlond,

by Fealty, and 105. Rent per Ann. &c. of which Services

he was feifed, §¢. and for Rent arrear. The Pl, faid, that

(%) 'Fitz. Re-
levin 4.

Br. Avowry 9.

{t) 7 H. 4 10.a.

Br. Avow. 37.

Firz. Avow.so,

he held of him 2 Yards of Land by Fealty, and 55 Rent
only, without that, that he held 4 Yards in the Manner and
Form as he had avowed: And Hwll, who gave the Rule,
held it no Plea; for as to difcharge of 55. Rent, it went in
Bar ; and as to that, that he held but 2 Yards, it went in
Abatement, and fo contained double and different Matter :

Alfo he anfwered not to the Seifin, §¢. wherefare by the

Rule of the Court, the Pl pleaded.in Abatement of the

Avowry, and faid that he held 2 Yards of the Def. by the
Services of Fealty, and 5 5. and the other 2 Yards by Fealty,
and demanded Judgment of that Avowry; the Conclufien
of which Plea made it fingle enough : To which the Avow-
ant replied, that he held of him in Manner and Form as he
‘had avowed ; and thereupon Iflue was joined ; and there-
with dgrees 18 E. 2. 18, 4. where the Def in Replevig
avow’d upon the Pj. becaufe he held of him a Carve.of
TLand by Homage, ;Fealty, and 105. per Ann. &¢. the Pl
faid, That he held that Carve and another Carve by Ho-
mage, Fealty, and Rent of 10-5. as one entire Tenancy, and
demanded Judgment of the Avowry, which fuppofes the
Parcel in grofs by it felf, (and a good Plea ; for otherwife he
might be double charged,) and the Avowant maintained
that the Carve in the Avowry was an entire Tenancy, &c.
But it was rclolved, That if the Pl, agrees with the Avowant
in the Services, and varles in the Quantity of Land, there
a Traverfe may be, without that, that he holds mede &
Jorwma, or with a Zamum (one only.) And therefore in
20 H. 6. 20, 21. if the Def. avows becaufe the Pl holds 16
Acres of him by certain Services, and the Pl fays that he
holds thofe 16 Acres, and other 16 Acres, withour that,
that he holds 16 Acres, &, antum, the Avowry fhall a-
bate. Alfo if he makes feveral Avowries, fuppofing 2 Acres
to be feverally held, where they are held by entire Ser-
vices, or econtra. Vide (b) 9 H. 6. 27. 4. (¢) 7 H. 4 102,
4 E.3.34. 4385 3.13. 4y E'3. 5 E. 4.4. 2. temp. B. 1.
Avowry 228, 2 F. 2. Avowry 184. 24 E. 3. 34. 32 B. 3.
Avowry 114, 46 EX'3.16. 41 E. 3. Avowry 77. And after-
wards the Pl in the principal Cafe agreed with the Avowant

‘in the Quantity of thewTenancy, confefled the Tenure by

Fealty and’chr, and as to the Rent, Nibil arrear, and tra-
verfed the Tenure #2040 € forma, fc. abjq; boc, that the Te-
pancy was held by Fealty, Rent, and Suit of Court, in Manner

~and Form, &o. Apd the Traverfe was good by the Rule of

the Court, although the Avowry was made for Rent only;
‘ where-

; N
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whereupon Iffue was joined, and “twas found, that the

Land was held by Fealty and Rent, and not by Suit of

Court ; and altho’ the Avowry was made for Rent arredr,

yet forafmuch as the Tenure alledged by the Avowant was

traverfed and found againft him, it was adjudged A7 12 &

43 El. againft the (2) Avowant, for it would be i vain to ¢,y ¢ El790.

make it traverfable; and yet if it be found againft the

Avowant, that he fhould have 2 Return. And ZLir. liD. 3.

cap. Attornment 129, fays, That the Seigniory is entire,

altho’ there are divers Manner of Services, which the Te-

nant ought to do, and Tenure by Fealty and Rent is an-

other Tenure than the Defendant has alledged in his Avow-

ry ; wherefore Judgment was given for the Plaintiff. '
Nots Reader, altho’ the Purview of the At of (2) 21 H. 14) pnt. 25. b,

8. c.19. be general, That the Lord may avcw, &c. as in Poltea 136. a.

Lands and Tenements «within his Fee and Seignicry, al- Co-Lit268.b.

ledging the fame Lands to e bolden of bim, without naming 289. .

any Perfon certain, or upon any Perfon certain ; yet all

neceflary Incidents are intended, and therefore the Avowant

ought to alledge Seifin by fome Hands, (¢) 27 H. 8. 4. b. () B Avowry

agrees; but the ancient Form of alledging Seifin {hall 4. :

‘not be altered, and therefore the Avowry fhall be made Cr. Car. 83.

generally . after the Stat. of 52 H. 8. c. 2. as it was ufed

before ;" but the Plaintiff in Bar-of the Avowty may plead

nevet feifed within go Years, &c. and  therewith agree ‘

t Mar. (4) Brook 107. & 14 El Dyer (e) 315. And if (150, 65,

the Lord by the Star. of 21 H. 8. alledges Seifin in his Bl Avow. 107.

Avowry, and avows the Diftrefs, as within his Fee and B-‘Nﬁ(um.

Seignioty, and upon no Perfon in certain, in fuch Avowry ‘(j’ (o315

every Plaintiff in the Replevin, be he Termor or other, Cr. Cor. 83

may have every Anfwer to the Avowry, which is fufficient, ¢ Co. 65. 3.

and allo have Aid and every other Advantage in Law 5 and

it is not now an Esception, that he is 2 Stranger to the A-

vowry ; for in fuch Cafe; forafmuch as the Avewry is upon

no Perfon in certain, eithér none is a Stranger to ir, or

every one is a Stranger to it: And therewith agree 34 H.8.

Br. Avowry 115. 27 H.8. 4. 5. & 20. 4. : '

F4 Haxstobs
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Exest_llto;-g? H E N ST O E?J_ Cﬂﬁ.
Trin. 42 Eliz. Reg,

See 6 Mod., Enfloe brought an Altion of Delt againft Gage and o-

i"s‘*a’li‘”'o i thers, as Executors ; the Defendants plcaded.in Abate-

tog 317 ment of the Writ, that the Teftator made one Hillefley Co-

Skinner 198.  executor with them, who had adminiftred, &¢. not named

E:Tt?;f“{‘345- in the Writ, Judgment of the Writ. To which the Plain-

TP 145 GfF faid, That before any Adminiftration, €. the faid

Hillefley, being cited with the others to prove the will be-

fore the Ordinary, refufed, and the Defendants only proved

the faid Will, &¢. upon which the Defendants demurred in

Law. And it was objeéted, That after this Refufal Hillefley

could pot adminifter for two Reafons. 1. Becaufe Hillefley

may wave the Executorfhip, and fhall not be Executor a-

_ gainft his Will; jus Teflamentorum pertinet ad Ordinari-

(@)Plow.185.a. gy as it is faid in (a) 4 H. 7. 13. b. when Hillefley once

%;8"'1)2':“ refufed before the Ordinary, who is lawful Judge of the
Br. L 140, Lo

Fitz, Execaror Caufe, and thereby waved the Executorthip, and utterly

#1- " difharged himfelf' thereof, he.can’s refume it afterwards;

as in all Cafes of Intereft and Authorities, when one waves

and refufes to take the Intereft or Aurhority, and efpecially

before a lawful Judge in an ordinary Courfe of Proceeding,

ke fhall never after agree to it. And therefore fuppofc in

this Cafe that Hillefley had been'joined in the Writ, and

he had pleaded, Never Executor, or ever adminiftred as

Executor, fhall he be afterwards received to admini-

fler? It was faid clearly no. 2. It was ftrongly urged,

: That
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That if 21l the Executors are cited before the Ordinary to '

prove the Will, and all refufe, the Ordinary may accept this

Refufal, and thereupon commit Adminiftration, and after

that Refufal they fhall never take upon them the Charge

of the Will, nor adminifter as Executors, becaufe they haye

before a lawful Judge in an ordinary Courfe of Proceeding

waved it before; and if they might all refufe before the ,
Ordinary, and this Refufal fhall bind them, what Reafon

is there if any of them refufe before him, that it fhall not

bind them 2 And as when Executors (agreeing to the Will)

adminifter, they can’t afterwards refufe, as it is held in (4) (@)Fitz. Execu.
9 E. 4.33. 2. 47. b. Plow. Com. Greisbrook’s Cafe 280. So gy ¥
when any of the Executors once before a competent Judge Br..Ording:v?:
refufe, they fhall not after agree. 2.'It was objected that Poftca 37.b.
the Bar was not good, becaufe the Defendants have not al-

ledged, that the Will was proved, according to the Opinions

in(4) 3 H 7. 14. 4. "(5)Pofteass. b,
‘But it was refolved without opén Argument, That the i)‘l) Dyer 160.

Plaintif’s Replication to maintain his Writ was not fuffi- | gﬁj’;so ’
cient ; for notwithftanding the Refufal of Hillefley in this 308. 7
Cafe, he might adminifter after at his Pleafure. And the S{- ElL 92.
Court took this Difference, When many are named Execu- Eoero?i
tors, and fome of them (¢) refufe, and fome of them prove zBrowrfl.sgsf}g.
the Will, thofe who refufe may afterwards at their Pleafure Wentw. s4,59.
adminifter, notwithftanding this Refufal before the Ordina-; gy ‘;‘é‘
ry: But if all refufe before the Ordinary, and the Ordinary 1 And'erf.zy.
commits Adminifiration to another, there they, can’t after- Hardra1.
wards adminifter: And this Difference is proved by our ,s_“['{ml; if’g'b
Books in 21 E. 4. 24. 4. where it is refolved by the Juftices, (4) Br. Exccu-
That if (4) 20 are named Executors, and one proves the for 117.
Will, it fufficeth for them all, and the Refufal before the 2‘;) Weat. 59,
Ordinary is not any Eftoppel againft them to adminifter Plowd. 184. b,
after when they pleafe, in our Law, and we have no Re-2R.3.20.b.
gard in this Point to the Law of the Church: And the B} ficcur res
Executor who proves ought to (¢) name them who refufe Perk. 8. 485,
in every Aéion to recover the Teftator’s Debts, and they '3”1'1510-58-
may (f) releafe the whole Debt (Duty): And it is clear | Roj hos ok
that they who refufe thall have an Aéion by Survivor, (f);Co.pz8.7a:
But it is held in 36 H. 6. 8. 4. That if 2 Man makes two Br- Adminifter
Executors, and both refufc before the Ordinary, now they 27 g 42g 2
can never after adminifter as Executors by Force of the Swinb. 281,
Will, for now the Tefator dies (g) inteftate : Otherwiic (g) Dyer236.
when one proves, and the other refufes before the Ordinary, )
the other may adminifter with him when he will 5 in (/) (5) 1Rol.Rep.
4t E. 3.22.4. One Executor brought an A&ion of Debt, and E’,Zf' E ]
fhewed forth the Will, which proved thathe had snother 4532_' xecators
Executor, and the Defendant pleaded to the Writ that he Br. Exccutors
is alive: To which the Plaintiff faid, Thar before the Or- ’éféfha Exe
dinary he was difcharg’d of the Adminiftration, and that he cutmsT. )
never

-
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HENSLOEY sz/c’-ﬂh‘ adminifter at his
iftred, and becaufe hev\%?fhould abate. B;?t A
ver adminiftre diudged that the Danky in (a) 7 E. 4
ne it was adjudg wion, -and he Ordinary,
 Pleafure, it iztletor, Newto fufe before t b. Dely
V7 E. 432.b.js refolveg beLa“ the Execfutors;;s“ In 22 F. S'fl%;i 4 that
O e a. That'if Will afterwards. lie-Def. {aid, that
itter. §. Br. 13 4 e the ill fhewed, the-I : named,
ﬁi:i“:;;f;‘?::the%b‘?a&f”ﬁlicuwm e e the tird vt
Execu b. 'b t re maae- e ﬁe 3 t o d
Plowd. 281. b. by he Will three a Writ; the Pl rep t adminifter, an
() Fitz. Var in the nt of the . 2 nd would no .  adjudged
66. Fitz. dgme nary, 4 1t was v
E:(Ceecurorsgﬁ'z gfufgg t;gefore dthsy(t)ﬁiIOrdi,nal‘yé gice'r;:?th ‘agrée 15 5 z
{e) 15E.3. go. .- difcharge bate. And t ) 11 H. 4. 3.0
Execurors 80. was it Thould a 3. 26.4.D. (¢ N ears in
trz.Execn- e Writ F. 3. 2 . But it app
(o7 o E}cl;té;@c””” 8. %)64:3-5' 3 Rg’rixc;tbf all refufe before
cutors 31, : -@. 21 H.6. . 4 P
:EP;{rek. SC&-4~8€' 35' H 6. 37 4. (g) ?, ;I' 7' I4idm;niﬂratlon. s Executor’
o becks. (f) 50 E.3.9 o B o Dot agaimit ane as him
34"“'3“3?@'2}% Oi‘dinary’f lt‘;ed That m,'rgégt th§ "Teftator néa(-lequve
Br.Adminft.20. s relo ’ - a " and is 2 J
itz. Admi- 1 to fay, iftred, a Sy an
(f) FltZ..A -2- d (]]) Plea h hﬁs ,admln hererth a
niftrator 19. -it is a goo Executor, who h: roved ; and t b,
Br.Adminiftra d another Ex he Will is p 2 (IY H. 659
Br. Ex- gp ing that t . 25.0. 2 have ad-
or 35. . faying 32 (k) H.5.25 ters hav
ZC“”{SL%Z?: W“S onunt‘(i) H . 38 o (Fo)r after ‘bf Ex:;gn them the
(b Do grec § Jominfranion 2. For sl can'e aferwards S
Buinb. 358, ;iniﬁl‘ed’ra&i gxecutorﬂ?i?’ gf? Greisbrodk’s (:;fcg(;aé’
) Firz. Execu e of v Plow, v in Bar was goc
() Fiez Br.Ex- Charg 33. &.-37. he Plea in obiter
brs 25. E. 4. 33 folved, that th ) 3H. 7. 14,
f‘,ﬁ}“‘érf Evecu. gi)) tlgmat it 'Wals) reg)tlv:o{;cei‘/ed 1‘;}. (o) his Re‘;iicanondwh;s
( g ' the Dou Plaintiff in if necefary,
tors 166. co- And fo ¢k d. Alfo the d, &¢. and fo, his Cale
() Fira tixecu- well explained. Will was proved, Il agree that thi s
rors 18. r'Bl‘ d. that the d. And I we .g. and J’udgmen ]
Prostiehiea 55, fewed, the Bar good. ifold Authorities the Rea-
DroublePlea 53'has made ifel} alnd maniro wthh was h
d. manife . Law, . {hew the
(m) 1 Mo /a5 upon ma d according to deges did not
Rep. 213. v Books adjudge fo clear the Judg nor made any
(,,)enz.gxcEx-m in a Cafe fo fame Differences, ed in the
"tors 35. Br. that i f the fam . e learn .
covge.584.fon tha T e Objeaions e dome. e that i
4-7'8.' : -_ T tO the . ,tis{g&ion to o < ﬂ?ﬁfﬂt 4. "".
(o hsrcl 57 anlwer o the shelr Sadlfaction Ry e the Pro
N t A&, c.
1ypra: b. is to be known) late Yeass tha.t . by an A ] _
Plow. 281 b. g ¢ t of (p) las d, until it was by Places, ex
fraior bace of Will2n s obare ot Wil e the Forts of
2] Z&R?i 5. Lay People f,}“vindr in’ many Pla‘}?)e_s lljzy'iﬁ their T‘?-Poﬁs
z Inftasr, 6. * Eﬂgld” 5 {.‘Wnls at this is Steward 1 h
Perk. Sclf 436 e pe Probate o faid, That he is Stew e their
1 H.7.02.b Manors have Tremail there fai ? d Bondmen prov fed
Br., Temm'zbr Courts. And Z7 free Tenants- an d fo it has beenu
5 Co.16. 2. b. - ;, and the fre rt Baron, an d Fineux,and
; (_,ountl‘y’ him in the Cou ~rewith agree £ Tefta-
Cafe. 15id. 46. ills before hin ¢c. and there Probate o 7
vilggh-l 20 e }Yém Time whq;age % 5.12. b Tlia(t: ;&Sr, but of late, Ef;.
Selden|v fhae he Juftices in- th Spiritua And Linwood,
rion de Tefta all the d not to t € iritual Law. a2,
, 10, belonge : the Spiritu Downz, 14 .
Vide Sallc.37. me"tse have it not by hes,Pand wrote Anno
ontra and they of the Axc
contra, who was Dean

in
4
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in the Reign of K. H. 6./ib. 3. Tit. de Teffaimentis, fo. 124,
I, confefles that Probate of Wills belongs to the Ordinaries,
de (a) confuetudine Anglie & non de communi jure, and (#)> k. 438.
that in other Realms the Ordinaries had it not: And in S3 .
another Place he affirms, the Power of the Bifhop in Pro-
bate of Wills, ger confenfum regis & fuc um procerum ab
ontigro. And' 1 have. a Book publithed in Latin, Anno
Dom. 1573. by the moit revetend Prelate AMarthew Par-
ker Archbit.op of Canterbuiy, very expert in Mattérs of
Antiquity, in which it is affirmed in thefe Words, Rex
Anglie olim erat conciliorum Eccleflicftic’ prefes, vindex te-
meritatis Romane, propugnaror religionis, nec wuilunz babe-
bant Epifcop: authoriratcm preter eain quaie a Rege accep-
tam referebait, jus reflamenta probandi non babeban:, a-
miniftrationis poteflatemn cuique delegave om Pporerant.
Then forafmuch as probate of \Vills is given to the Spiritu-
al Court, whereof they had not Jurifdiétion before, when
they have proved the Will, their Authority is executed,
and they have not Power to take the Refufal of any when
any of the Executors prove the Will. And therefore the
Refufal of any of the Executors before the Ordinary in fuch
Cafeis void. 'The Executors have their Title by the Will,
which is temporal, and to the Goods and Chattels alfo
which are temporal, as it is agreed in Plow. Core. in Gries-
brook’s Cafe 280. which Will is compleat as to all Goods
and Chattels in Poffeflion and Reverfion; and as fhall be '
after faid, to (Z) releafe Debts and Duties before any Pro- () Co. Lit.
bate. But as to bringing of A&ions in the King’s Courts, 525
the Judges do not admit the Executors to fue for Things in pg:. T
A&ion, unlefs they fhew the Willproved duly under the 5C». 28.a,
Seal of the Ordinary ; but always the King’s Courts have fli‘{-fi 3.
uled to allow the Probate of any of the Executors, to en por'}%;gy',_
able them all to bring Ations: So that the Probate of the 10 Co. s2. 2.
Will don’t give them any Intereft or Title either to the (2™ %38"
Things in A&ion or in Poflefion, for they have their whole yoor };9.‘-
Title and Intereft by the Will, and not by the Probate : Bur Went. 51, 141,
et without the Probat, the Judges will not allow them to 3. 3%
Eﬂng Altions, and therefore all the faid Books in fo many i
Succeflions of Ages, affirming clearly the Refufal before
the Ordinary by one Executor, when another proves the
Will, to be void, prove that the Ecclefiattical Julge has
no Power to take the Refufal in fuch Cafe, for
without Queflion the Executor has Power to refufe. And
as to the Obje&tion, which has been made, That he has

énce



(4) Antea37.b. Wills, but it was given him as appeareth (a) before ;

Hewnsiofs Cafe. Psrt IX,

once waved the Executorfhip, and therefore fhall not af-
terwards take it upon him; to that it may be anfwered,
Forafmuch as the Ecclefiaftical Judge has no Power to re-
ceive that Refufal or Difagreement, it is upon the Matter
made to a Stranger, and by Confequence void, and of no
Force to bar the Plaintiff to take it afterwards, as in the
like Cafe it is refolved in 14 H. 8. and this is alfo affirmed
by all the other Books, which prove the Refufal void. And
as to the fecond Reafon, that is to fay, That the Ecclefia-
ftical Judge may take the Refufal of all, and by Confe-
quence of any of them; to that it may be anfwered, That
as originally the Ecclefiaftical Judge had no Power to ‘Prove

0 ori-
ginally the Ecclefiaftical Judge could not commit Admini-
fration to any, who might fue or be fued as Adminiftrator ;
but that alfo was given to the Ordinary by an A&, f. by

(5)CrCarve6. the A& of (5) 31 E. 3. cap. 11. by which it is enalted,

1 Jones 175,

¢ Co.82. b.
Plow.278.3.b
279. a.

Cr. Bl g0.

2 Inft. 398
Noy 53. "
Sciden’s [urif-
dittion de Te-
faments 24-
Carter126,128
130, 132, 133,
134, 136

Co. Lit. 133.D.

Swinb. 351.
1 Keb. 853.
F N.B. 120.4
(¢) Swinb. 351

Care. 129, 131

{(d)Cart. 125,
131, :

1 Vent, 303.

1 Sid. 46, 37¢.
Selden’s Jurif-
diftion de Te-
‘famentis 22.

That in Cafe a man dies Inteftate, The Ordinary fhall de-
pute the next and moft faithful Friends of the Inteftate, to
adminifter his Goods, which Deputies fhall have an Aticn
to demand and recover the Debts due to the faid Inteftate
in the King’s Courts to adminifter, &c. and fhall anfwer
alfo in the King’s Courts to others to whom the faid Decea-
fed was held and bound, in the fime Manner as Executors
fhall anfwer, and fhall be accountable to the Ordinaries, as
"Executors are in Cafe of a Will, as well in Time paft, as
in Time to come.

Now it is neceffery to know two Things. 1. What the
Law was before the Stat. and 2. What Alteration the Stat.
.of 31 .E.3. has made: And as to the firft, three Points are
‘to be obferved. 1. That of (¢) ancient Time, as appears
by Record when a Man died Inteftate, and had made no
Difpofition of his Goods, nor committed his Truft to any,
in fuch Cafe the King, who is Parens patrie, and has
the fupreme Care to provide for all his Subjefls, that every
one fhould enjoy that which- he ought to have, ufed by his

Minifters to feize the Goods of the Inteftate, to the Intent
they fhould be preferved and difpofed for the Burial of the
Deceafed, for Payment of his Debts, to advance his Wife
and Children, if he had sny, and if nor, thofe of his
Blood. And this appears in Ros* Clauf. de 7 H. 3. . 16.
(4) Bona inteflatorum capi flebant in manu Regis,
&c. And afrerwards this Care and Truft was committed
to Ordinaries, for none could be found more fit to k}avg
uc
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fuch Care and Charge of his tranfitory Goods after the
Death of the Inteftate, than the Ordinary, who all his
Life had the Cure and Charge of his immortal (4) Soul, as (4) Plow.277a.
it isfaid in Plow. Coms. 280. in Griesbrook’s Cafe. And there- ) ‘
fore he was to this Purpofe conftituted in (&) loco Parentis : g})ﬁsef’“ob‘zf te
And that appears by what has been faid before, and alfo b o
the Conttitution of Fobn (¢) Stratford Archb. of Canz. at a girz Ingt. 488,
Synod in London, Anuno Dom. 1380. where he confefled, Ugl’f;“‘
That the Adminiftration of the Goods of an Inteflate was
granted to Ordinaries, confenfu Regis 8 Magnatum Regni.
But no (4) Power was given to the Ordinary to fell or give (4) Swinb. 351.
the Goods or difpofe of any of ’em to his own Ule, or any
other. And yet it 1s true, as it is {aid in the Books, that he
has a Property in the Goodsof the Inteftate, but that is fe-
cundum quid, and not Zmpliciter : And according thereunto
it is relolved per totam Curiam M.8 & 9 El. Dyer 255,
256. That (¢) the Ordinary himfelf had no Authority to (¢)Dy.255256
fell any of the Goods of the Inteftate, altho’ they are in Elki'b g
danger of perifhing. Alfo 18 Hen.6.23. L. and other Books a- SWinb'foI?;_(z_
gree, That the Ordinary can’t (f] releafe a Debt due to the & Co. 135. b.
Inteftate 5 and yet if the abfolute Intereft of the Debt wasin ’ngr“’:-mg-
him, he might releafe it, altho’ he could not have an A&ion. , 14 ;gg;
As Exec’ before probate of the Will may (g) releafe a Debt (f) s Co.28. a.
due to the DeceaFed, becaufe they have the abfolute Intereft ?,IC"' 35. b
of the Debt in them, altho’ they can’thave an A&ion before/ ;)K;,Zg":’é[_

robate, as it was adjudged 71z Communi Banco, Pafeh. Co. Lit.292. b,
1 acobi Regis betwixt (b) Middletor and Rymot, againtt § g;’-bz&ga-
the Opinion of Weftou, Plow. Com. 277, ~78. in Griesbrook’s Aniea '3;'3'_
Cafe. And that which the Ordinary himfelf might do before uce. 34,
the faid A&, he may, in refpeét of the Muititude of Caufes ’g"w- 277.b.
within his Diocefe, commit to another: But his Commit-?;{oja_'gw_
tees can’t do more than he himfelf can ; asit is alfo refolved 10 Co. 52. a.
M.88 9 El Dy. ubi fupra. 2. It was not given to the Or- }oor 119.
dinary, nor to his Deputies or Committees, that they fhould ,;}?3'25,',’ 4l
have any A&ion to recover any Debt, or to take 2ny Advan- (4) s Co.28.a.
tage of any Covenant, orof any other Thing in Aftion, be- ©0- Lit.z92.b.
fore the faid A&, which is alfo 2 manifeft Proof, Thar the
Com. Law gave him no abfolute Power in the Goods, for
then the Law would have given him Power alfo to recover
the Debts and Things in A&tion of the Inteftate. And there-
fore in19 E. 3. Covenant (i) 24. (which was before the A& (i) ‘_Se]‘dengu.‘
of 51 E. 3.) in an A&tion of Covenant brought by the Exe- Tllf‘};&“’”. e
cutors of N, who fhewed forth Letters of Adminiftration gy Admie
delivered by the Ordinary, Sir Richard Wilby Chief Juftice fratorsz0. in
who gave the Rule, faid, the Ordinary could not have fuch fine.
A&ion, wherefore, Low can he give this Ation to another?
Stone, A Man has not feen, That the Ordinaries fhall have

an



; * Hensrory Cafe. Part IX, |
an A&ion but of Goods, whereof they were feized and
oufted. Wilky, That's true : And afterwards it was award-

AT ed that they fhould take nothing by their Writ guiz non

; “executares, €5 atlio mon datur per Statatum. Vide 19 E. 3,

g‘f?) A é 3- (@) Adminiftration 18. 35 E. 3. Execurors 105. ¥ 11 H, 4,

foarosan 91, 10 H.6.22. 18 H.6.25. b. 10 E. 4.1. 4. F. N. B. 120.

#1114 4. 75.b. 4. 92.72. 3. That an A&tion lies (%) againft the Ordinary or

(6) 5 Co. #3.3 his Deputies or Committees ar the Common Law if they

zy.,' ng',"}' 5 will intérmedle with the Goods, and not pay Debts. And

\Rol 551, the Stat. of W. 2. cap. 19. is but an Aifirmance of the

C;,EA.Q‘FQ;‘%'TO' Law before, and therewith agree 9 E.4.33.4. 10 H j. 12

A Orcirics b 24 B 5. 544 b. Vide 22 R. 2. Adminifirators 21. afm" Ti,

21, © " Ewecutors, 17 E. 2. Brief 822. 11 H. 4.93.b. 18 H.6.23.0,

Plow. Come. 217.b. Greishrook’sCafe. 8 Eliz. Dyer 247. But
Nota Reader, an Altion lay againft the Depuries or Com-
mirttees of the Ordinary, betare the faid A&, by the Name
of Executors, as appears by 38 E. 3.26. 85 42 F.3.2 & 4
mudto fortier: an Action would lie by the Common Law
againft the Ordinary, who is the Principal, and from whom
the Adminiftrators derive their Authority. :

(ey21E3c1. As to the fecond Point, the Statute of {¢) 31 E. 3. has

i“‘fjf’f{%g'g’} made 6 Alterations, 3 as to the Ordinary, and 3 as to the

1?{&“?2'73_ .. Adminiftrators : As to the Ordinary, 1. Whereas before the'

""" Stat. he was not compellable to grant Adminiftration, now
by the A& of Parliament he is commanded, and: thereby

(d)Cr.Gar.62 compelled to (4) grant Adminiftration ; for the Words of

63- the A& are, The Ordinaries fhall make Deputies, &,

and the Refufal to do it is a Contempt to the King, and
an Ipjury to the Party, 2. The Ordinaries are reftrained
from granting Adminiflration to whom they Pleafe,. be-
caufe now the Adminiftrator by this A& hasa more abfo-
lute Intereft in the Goods of .the Inteflate than the Ordi-
. nary had, and Ability to recover the Debts and other
s, Things in A&tion due to the Teflator, where no Remedy
is given to the Ordinary himfelf, and therefore the Ordi-
nary is bound by the A& to grant Adminifiration to the
next and moft faithful Friends (the Ordinaries fhall depute

(6)Cr.Car.06. the next and moft lawful Friends, 7. the (¢) next of Blood

2Jones 175, who are not attainted of Treafon, Felony, or have other

© lawfnl Difability, but are lawful Eriends.) But the Stat. of

(f)Cro.Car. (f) 21 H.8. cap.s5. gives Power to the Ordinary to commit

62,63. Adminiftration to the Wife of the Inteflate, or to the next-

of Blood, or to both, and fo as to the Wife has altered
the A of 31 E. 3. 3. The Ordinary himfelf has not
- greater Intereft in the Goods by this A&, but has great-

() F.N.B. ecr (g) Power than he had before, in this only that

120. d. he may appoint Adminiftrators, who fhall have by this A&

greater
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greater Intereft and Ability than they had before the Atk
And where the Statnte fays, That in Cafe 2 Man dies Inte-
flate, it is to be known that 2 Man may die (#) Inteftate
two Ways, that is to fay, either in fat, when he makes no
Will; or in Law, when he makes a Will, and the Execu-
tors refufe before the Ordinary, or all die Inteftate, in this
Cale he is in Law dead Inteftate, and the faid A& of 3r
E. 5. extends to both the Inteftates, as appears in Plow.
Conr.279. 4.5 and in 18 H. 6. 23. 4. b. and in all the Books
aforefaid, which . prove that 'in fuch Cafe, The Ordinary
may grant Adminiftration ; and the Reafon why the Ordi-
aary in fuch Cafe may upon Refufal of all, or Death of all
inteftate, grant Adminiftration, is, becaufe now the Teftator
dies Inteftate, and then the faid A& gives him Power to
grant it according to the faid A&, which the Ordinary
can’t do when one refufes, and the other proveg. And fo
the fecond Objettion upon full and pregnant Reafon and
Authority is anfwered. And where the Stat. fays, In Cafe
"2 Man dies Inteftate, that the Ordipary fhall depute the
next, &¢. of the dead Inteftate, this Word, (dead) is ta-
“ken largely, for it extends as well to civil Death, (. entry
into Religion, as to natural Death ; and therewith agrees
Litt. lib. 2. cap. Villenage 44.4. That if a Man enters into

40

{2) 2 Intt. 397.
Dy.236.pl.27.

(5)31E.3.c.11.

Religion and doth not make his (¢) Executors, the Ordi- (¢) tloff.132.2.

nary may commit Adminitration of his Goods 1o another
Man, as if he was dead in Faét. :

. As to the Adminiftrators, 1. They have now as abfolute
a Property in the Goods and Chattels, as Executors have,
which they had not before this Aft. 2. They fhall re-

133.b.Seft.2.00.

cover the (#) Debts, (and by Equity fhall have an A&ion (4 Plow.258b.

of Covenant, A&ions upon the Cafe, and all other A&@ions
which Executors thay have) which they could not do at
the Gammon Law. 3. They fhall anfwer to Aétions, &Jc.
il the fame Manner as Executors ; and in this Point
alfo the Common Law is altered; for at the Common
Law they were charged by the Name of Executors, and
now they fhall be charged by the Name of Adminiftra-
tors, and yet there was a Donbt after the making of this
A& by what Name they fhould be charged. In 38 E.3. (¢)
2c. Debt was brought againft an Adminiftrator, by the
Name of Adminiftrator ; the Def. pleaded to the Writ, that
he ought to be named Executor; for at the Common Law
before the Stat, of 31 E. 3. 2 Man fhould have an Altion
againft an - Adminifirator, and name him Executor, and

that remains Law yet. Zhorp Chief Juftice, who gave the

Rule,-

. N. B, 120.d,

(e) 38 E.320.h.
21. &, 26.
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Ruale, in the Cafe 5 The Statute gives . Aftions againft Ad*
mini{trators, and that they may have Aétions againft others
wherefore the Writ was awarded good. And yet after-
wards this Point was called in Queftion, for in a1 E. 3. 2, 4,
b, an A&ion of Debt was brought againft an Adminiftrator,
and the Defendant demanded Judgment of the Writ, for it
fhould be brought againft him as (2) Executor, for the Star,
gives an A&ion for Adminiftrators, but an Aétion is main-
tain’d again{t them as Executors at the Common Law, and
yetis. Zhorp : The Statute gives Aétions againft Admini-
ftrators, and afrorwards the Writ was awarded good. So this
. Adminiftrator conftituted by the Ordinary (whom the Law

(6) Swinb 351. has put iz (D) leco pareutis,) fo advanced, enabled, and

Antea 39. a.
(¢) Mooy 44.

'

\
o

+ gl

Y DL

adorned, and in all (¢} Puints made equal to Executors con-
ftituted by the Party himfelf, is newly created by this A& ;
and no fucl# Adminiftrator was at the common Law. And
‘therefore the Ordinary was conftituted in loco parentis, to
fec that the Debts and Duties of the Inteftate fhould be
paid, and to. grant Adminiftration according to the faid A&, -
for the Benefit of his Children or otheérs of his Blood,
with his goods, as has been faid. But becaufe it would be
.too great a Trouble for the Ordinary himfelf to take fuch
Charge in fuch Multitude of Cafes in his Diocefe, for his

)31 E gcir Eafe the {aid A& of (4) 31 E. 3. has adorned and endow’d

his Deputies with greater Power than he himfelf had, to
the Intent that the Adminiftrators who might better in-
tend it, fhould perform the Truft which was committed to
them ; and for this Reafon the faid A& has alfo provided,
that Adminiftrators to the faid Intents and Purpofes fhall
be hereafter accountable to Ordinaries, as Executors are.

It is worth Obfervation for the Reafon of the principal
Cafe, how probate of Wiils, and granting of Adminiftra-
tions fhall be tried, if they are traverfed or denied in the
King’s Court; and therefore, if Iflue be joined in the
King’s Courts, That the Ordinary did not commit Admi-
niftration to the Plaintiff, &r. or that the Will is not proved -
before the Ordinary, or that he, whofe Will is proved be-
fore the Ordinary, died Inteflate, or that he of whofe
Goods Adminiftration is granted, as of one who died In-
teftate, made a Will, &c. in none of thefe Cafes it thall

(e)Co. Lit74.2. be tried or certified by the Ordinary, as in Cafe of (¢) Ex-

Antea 31, b,

(f) DH&. pl
353. Antea 3I
a.

commengement, but it fhall be tried by (f) Juty, becaufe
thefe two Cafes of probate of Wills, and conflituting
Adminiftrators, originally did not belong to the Conu-
fance of Bcclefiaftical Judges, but were given them of later
Times ; and therefore nothing but the Probate, and granting
of Adminiftration, which were given them, belong to their

4 ] Furif-

.
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Jurifdi&ion ; but the T'rial of them is not given thein, bit
is left to the Trial of the Common Law ; and therewith a-
grees (@) 21 E. 4. 50. 2. Where it is held; That if Letters () Br.Mon.
of Adminiftration are denied, the Iffue fhall be, That the ftrans;&c. 125.
Ordinary did not commit to’em Adminiftration by his Let-
ters, &¢. For there it is faid, That Letters of Adminifiration
may be forged, 12 E. 4.16.4. 35 H. 6. 31.b. 22 (b) H: 6. () Fitz. Exec.
52. b. 13 EL Dy.(¢) 294. Iflue was joined in the Common Y record »8.
Pleas, /7 Epifeopus London® commific adminiftrationem, §5¢.8r, Teftam. 4.
and was tried by (4) Jury. Vide 34 H.6.14. 5. & in 44 (¢) Dyer 294
E.3.16.4. One brought Dedr againtt one as ‘Adminiﬁra-(";‘) Aut 312
tor ; and declared that the Debtor died Inteftate, and the Br. Aveim. 43,
Ordinary deputed the Defend. to be Adminiftrator ; and the Br. Eitop. 36,
Defend. faid that the deceafed made his Will, and made the ;}&VVE&%; ’;'
Defend. and another his Executors, &c. and demanded Judg- = © 7"
ment of the Writ, and fhewed forth the Will proving his
Plea, and the Plaintiff replied that he died Inteftate; &5 Foc,
&c. And the Def. faid, to that he fhall not be received a-
gainft the Will which is proved before the Ordinary, and is
under the (¢) Seal of the Ordinary; &5 non allocatur ; where-e)Doc.pl. 179,
fore the Plaint. had the Averment, and it was tried by the
Country. Vide (f) 14 H. 6. 5. a. by Paftor and againit the (f) Firz. Va-
Opinion of Herle, 4 E. 3. FExecutor 98. obiter. And for riance 1.
as much as it is to be tried by Jury, and not by the Certi-
ficate of the Ordinary, the Will or the Adminiftration need
not be (g) fhewed to enable the Plaintiff to his A&ion, (2) 1 Sid. o8,
proved or granted by the Ordinary himfelf, as in the Cafe }#3
of Excommengement, which is meerly in the Spiritualty, c,. ]-asc',;gs;.
and originally belongs to the JurifdiGtion of the Ordinary 5 409,412.
but if the Will is proved, or Adminiftration granted by the 3Buittr. 223-
Official or Commiffary of the QOrdinary, or in fome Cafes by , 5,04’ 02"
the Archdeacon, or other inferior Judges Ecclefiaftical who 16 & 17 Car.
have lawful Authority, in fuch Cale, it is good and fuffi- *- C&’g- .
cient in Law 3 and altho’ the Statute of 31 F. 3. fays, The 2* . 23Car.2.
Ordinary fhall make Deputies, they are Ordinaries as to
this Purpofe within the fame A& ; and therewith agree
(W11 H 4.64 4. 12E 4.15.b. 1 E 4.14. a. 20 H. 6. 1, () Firz. Ad-
a. 3 E. 3. Itin’ Nortl® Tiv Teftament 5. And {o you have l’;“.‘“fé':f;’:i_‘z'
the Reafons and Caufes of the Judgment in the principal gracor 18,
Cafe, and of many Judgments and Refolutions before this
Time in the fame Point, with an anfwer to all the Objec-
tions made to the contrary, which I have done for 4 Rea-
fons: 1. That it fhould be manifeft that the Ordinaries

» G (againft

——
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{2gainft all Objetions made by them who impugn their
Authority) have lawful Jurifdiétion to prove Wills, and to
grant Adminiftrations. 2, That they have their Jurifdic-
tion derived in thefe Cafes from the Crown of England. 3.
'T'o reconcile all the Booksand Authoritiesin the Law : And
4. 'To farisfy the faid Doubts and Queflions clearly by our
Books, Authortties of Law, and Judicial Records.

[ But Note 5 Wills may be proved, i. e. Recorded in
any of the Cowrts of Common Law at Wefltminfter, and
Jv likewife in the Conrts of Equity, as the Chancery or
Lxchequer 5 fo alfo in the Chamber of the City of Lon-
don, and divers other Cities and Townss; and many Lord-
Ships  and Manors bave an original Right of proving
Wiils, €c. (Fide poft. 43 a. 48 b.) And upon the whole it
appears clearly, that the Claine and Praltice of the Spi-
vitual Courts in this Particular, was originally a meey
Ufurpation. See Mr. Selden’s Treatifes of the Original Ju-
rifdiCtion of Teflaments, and of Adminiftration, &¢.]

The



Part IX:

The Ear] of Shrewsbury's Cafe.

Trin. 7 Jac. 1. Rot. 2612.

In the Common Pleas.

Frownlow, , .
Notz. [ R'Obert Spencer, late of Maunsfield in the Coun-
ty aforel. Efy; and Thomas Woodward, late
of Maunsfield in the County aforel. Gent. were attached
to anfwer to Roger Earl of Rutland, of a Plea 5 wherefore,
whereas, the Lady Elizaberh late Queen of England, the
14th Day of Fuly in the 42d Year of her Reign, at Wefin.
in the County of Middlefexe, by hér Letters Patents, fealed
with her Great Seal of England, had given and granted
to the faid Earl from the Time of the full Age of the

f2id Earl of 21 Years, to the Tetm, and for and during the.

Term of the natural Life of the faid*Earl, the Office of
Steward of the Lordfhips or Manors of her, the late Queen,
of Maunsfield in the County aforefaid, and Bolfover and
Horfeleyin the County of Derby; with the Wages, Fees,5c.
to the faid Office anciently due and accuftomed, to have, and
yearly to receive the faid Wages, Fees, &¢. during the Term
aforel. of the Iflues, Profits, Farms, and Revenues of the
aforef. Lordfhips or Mgnors, by the Hands of the Far-
mers; Receivers, or any other Occupiers thercof for the
Time being, at the Feafls of St. Michael the Aréhang%ﬁ
z ' an

43
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and FEafter, by equal Portions, together with all other Pro-
fits, Rights, Commodities, Jurifdi&tions, Privileges, Prehe-
minences, and Emoluments to the faid Offices ariﬁn[g, ot In
any ways belonging. And whereas the faid Earl before the
making of the faid Letters Patent, that is to fay, the 19th
Day of November in the 42d Year of the Reign of the a-
forefaid Jate Queen, had attained unto his full Age of 21
Years, and by Virtue of the Letters Patent areforefaid, was
feifed of the aforefaid Office of Steward, and of the afore-
faid Manor of Maunsficld as of Freehold, for the Term of
his life 5 and the fame Office from the aforefaid 14th Day
of Fune in the 424 Year of the faid Lady the Queen aforef.
for one whole Year then next after, well and faithfully had
executed, and the Wages, Fees, and Profits to the aforefaid
Office of Steward of the aforefaid Manor of Maunsfield, of
old due and accuftomed by that Time had had and received,
the aforefaid Rober: and T homas, intending manifoldly to
moleft him the faid Earl, and him the faid Earl greatly
to difturb from the Execution of the aforefaid Office of
Steward of the aforefaid Manor of Mawnsfield, and him the
faid Earl of the Wages, Fees, and Profits, which by Rea-
fon of the Execution of the faid Office, which he could
and ought of Right to have and receive, wholly to fruftrate
and hinder, of their own Wrong, without any Right or lawful
Authority, without the leave of the faid Earl, the 16th Day
of Pebruary in the 44th Year of the Reign of the faid late
Queen at Maunsfield aforefaid, the aforefaid Office of Ste-
ward of the aforefaid Manor of Maunsficld aforefaid exer-
ciled, and from thence hitherto do exercife 2nd occupy, and
all and ﬁn(%ular the Wages, Fees, Commodities, and Profits
to_the faid ‘Office due, and by Reafon of the exercifing of
the Qfﬁcc aforefaid, within the Manor aforefaid, of right
beionging, to their own proper Ufe had and received,
and the faid Earl to exercife the faid Office within the
Manor aforefaid, and the Wages, Fees, Commaodities
and Profits, to the faid Office of right belonging, to have
and receive, with Force and Arms then and there hindered,
and yet do binder, and other Harms to him did, to the
great Damage of him the faid Earl, and againft the Peace
of the faid late Queen, and alfo againft the Peace of the
faid Lord the now K.&c. And whereupon the faid Earl by
Hobn_Muftor his Attorn. complaineth, for that, whereas the
aforefaid late Queen, the 4th Day of Fune in the 4:d
Year of the Reign abovefaid, at Weftminfler aforefaid, by
her aforefoid Letters Patents, which the faid Earl under.
the great Seal of her the faid late Queen of England
fealed, here in Court bringeth, whofe Date is the fame

Day
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Day and Year, had given and granted unto the faid Earl,
from the Time of the full Age of the faid Earl of 21 Years,
to the Term, and for and during the whole Term of the
natural Life of him the faid Earl, the aforefaid Offices of
Steward of the aforefaid Lordfhips or Manors of the afore-
faid late Queen of Maunsfield, Bolfover and Horfley, with
the Wages and Fees to the faid Offices of old due and ac-
cuftomed, to have and yearly to receive the fajd Wages du-
ring the Term aforefaid, of the Iffues, Profits, Farms and
Revenues of the faid Lordfhips or Manors, by the Hand of
the Farmers, Receivers, or other Occupiers of the fame
for the Time being, at the aforefaid Feafts of Saint Afichael
the Arch-Angel, and Fufler, by equal Portions, together
with all other Profits, Rights, Commodities, Jurifdittions,
Privileges, Preheminences and Emoluments to the faid Of-
fices belonging, or any ways appertaining : And wheseas the
faid Earl before the making of the aforefaid Letters Pa-
tent, that is to fay, the 19th Day of November in the 42d
Year of the Reign of the aforefaid late Queen aforefaid,
had attained unto his full Age of 21 Years, and by Virtue
of the Letters Patent aforefaid, was feifed of the aforefaid
Office of Steward of the aforefaid Manor of Maunsfield as
of his Free-hold for the Term of his Life, and that Office
from the aforefaid 14th Day of Fuxe inthe 42d Year of
the Reign of the aforefaid late Queen abovefaid, for one-
whole Year then next following, well and truly had exer-
cifed, and the Wages, Fees, and Profits to the aforefaid Of-
fice of Steward of the aforefaid Manor of Maurfield, from
of old due and accuftomed, for that time had had and re-
ceived, the aforefaid Robert and T homas endeavouring him
the faid Earl from the exercifing of the faid Office of Stew.
of the aforefaid Manor of Maunsfitld greatly to difturb, and
the faid Earl of the Wages, Fees, and Profits, that is to
fay, of 100 Shillings, Yearly to be paid, for the exercifing
of the aforefaid Office of Steward, and of the ancient Fees
due for the entring of Plaints and Pleas,for Copies of Court-
Rolls, for Replevins, for proving of Wills, for granting of'
Adminiftrations. of all Perfons whatfoever, dying within’
the aforefaid Manor of Maunsfield, for the Entring of Sur-
renders, and Admiffion of all Tenants whatfoever of the
aforefaid Manor of Maunsfield, for the Entry of the Fealty
of all Tenants of the faid Manor of Maunsfield, which
of right he ought or might have and receive, utterly to
fruftrate and hinder of his own wrong, without any righe
or lawful Authority, without the Leave of him the faid
Earl, the aforefaid 16th Day ofGFeD. in the 42d Year of the

3 Reign
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Reign of the faid Jate Q. abovefaid, at Mannsfield aforef.
the aforef. Office of Steward of the faid Manor of Maunf-
Jield exercifed, and from thence hitherto do-exercife and en-
Joy, and alt and fingular Wages, Fees, Commoditiés, Profits,
to the faid Office due, and by reafon of the exercifing of
the faid Office, within the Manor of Maunsfield aforef. of
Right belonging, to their own Ufe had and took, and the
faid Earl to exercife the faid Office within the aforef. Manor
of Maunsfield, and the Wages, Fees, and Profits to the faid
Office of Right belonging, and from the whole Time where-
of the Memory of Man is not to the contrary, to have and
take with Force and Arms, then and there hindred, and as
yet doth hinder, and other Harms to him, &c. to the great
Damage, &¢. and againft the Peace, &¢. and whereupon he
faith ‘that he is the worfe, and hath Damage to the Value of
100 L. and thereof bringeth Suit, &¢c. And the aforel. Robert
and 7 homas, by Will. Cragg their Attorney, come and de-
fend the Force and Injury when, £z, and fay that they are
not guilty of the Trefpafs aforef. as the aforef. Earl above a-
gaintt them complaineth, and of this put themfelves upon
the Country, and the aforef, Earl likewife: Therefore it is
commanded to the Sheriff, that he caufe to come here from
the Day of the Holy 77inity in three Weeks, twelve, &¢. by
whom, &¢. and who neither, &¢. to recognize, &¢. becaufe
as well, &¢c. Afierwards the Day and Place within contain-
ed, before Peter Warberton, one of the Juftices of the Lord
the King of the Bench, and 0. Fofter, another of the Juft.
of the faid Lord the King of the Bench, Juftices of the faid
Lord the K. to Affifes, in the County of Noztinghbam, to be
taken by form of the Stat, affigned, &c. come as well the
within named Roger Earl of Rutland, as the within named
Rob. Spencer and Tho. Woodward by their Attornies within
contained. And the Jurors, of the Jury whereof within is
made mention being called, fome of them, that is to fay, Ed.
Bould of Helloughron E1q; Edw. Coppinger of Farnefield E{q;
George Hutchinfon of Basford Gent. Fran. Hollingworth of
Stapieford Genr. Will. Grefley of the fame, Nicholas Hamond
of Lounde Genr. ' Anthony Whitwell of I7ey(lon Gent. Fobn
Sturievant of Calverton Gent. Rick. Griggs of Gringly upon
the Hill, and " b Seywell of Normanton near Plumrree
come dnd are {worn Jurors of the Jury aforef. and becaule
the reit of the Jurors of ‘that Jury did not appear, therefore
others of the Standers by, chofen Zy the Sher:ff of the County
aforel. at the Requeft of Roger Earl of Rutland, and by the
command pft ie ' Juftices aforefaid, of new are added, whofe
Names aré filed to the Panel within written, according to
the Form of the Stat. in fuch Cafe made and provided, and
the Jutors of néw added, that is to fay, 7. Hutton and Rich.
fﬁ’mﬂe?ﬂa_n likewife come, who to fay the Truth of the (Mat-
ters) within contained, »ith the other Jurors aforef. firft im-
R panclled,
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panelled, chofen, tried and fworn, fay upon their Oath, That Verdi&.
the Lady Eliz. late Qneen of Engl was feifed in her Demefne
as of Fee, in right of her Crown of Engl of and in the Manor
of Maunsfield in the County of Nottingham, and of and in the
Manor of Bojfover and Hufley in the County of Derby, and fo
thercof being feifed the 14th” Day of Fune in the 424 Year of
her Reign, by her Letters Parent, under her Great -Seal of
England fealed, and to the Jurors aforefaid fhewed in Evidence,
granted to the aforefaid Earl of Rautland, from the Time of the
full Age of the faid Earl of 21 Year., to the Term, and forand
during the whole Term of the natural Life of him the faid
Earl, the Office of Steward of the Lordfhips or Manors aforef.
with the Wages and Fees to-the faid Office, of nld due and ac-
cuftomed, as 1n cthe faid Letters Patent is conrained, the Tenor
of which frlloweth in thefe Wards: Elizabeth. by the Grace of Letters Patent.
God, of England, France and Ireland Queen, Defender of the
Faith, & To all te whom thefe prefent Létters thall come,
Greeting : Know ye, that we of our fpecial Grace, and of our
certain Knowledge, and meer Motion, have given and granted,
and by thefe Prefents for us, ‘our Heirs and Sueceffors, do give
-and grant to our Well-beleved Counfin, Roger Earl of Rutland,
the Office of Conftable of our Caftle of Nottingbam, and Warder
or Keeper of the Gates of the faid Cattle, as alfo the Office of.
Steward, Keeper, Guardian, and Chief Juftice of our Foreft of
Sherawood, and our Parks of Billswe, Bivkeland, Romwald, Owfeland,
Folwood, Beskwood, and Clipfon, with their Appurtenances in our
County of Nottingham, and him the faid Roger Barl of Rutland,
Conftable of our Caftle aforefaid, and Warder or Keeper of the
Gates of the faid Caftle, as alfo Steward, Keeper, and Juftice
itinerate of the Forefts and Parks aforef. we do make, ordain
and conftitute by thefe Prefents, giving and granting to the faid
Roger Earl of Rutland, by the Tenor of thefe Prefents, full
Power and Authority, all, and all Manner of Pleas, Quarrels,
and Caunfes within the Foreft and Parks aforef. or any of them
arifing, according to the Law and Cuftom of the Forcft to héar
and determine; To have, enjoy, ufc and exercife the Offices
aforef, and every of them, to the aforef. Roger Earl of Rutland,
by bim, or by his fufficient Deputy or Deputies, from the Time
of the full Age of 21 Years, of the fame Earl, to the Term, and
for and during the whole Term of the natural Life of the faid
Roger Barl of Rutland, together with Power in the faid Offices to
make and appoint all Officers of old due and accuftomed, and
for the exercifing and occupation of the Office aforef. we give
and grant by thefe Prefents to the aforef. Roger Earl of Rutland,
the Wages and Fee of 40 Marks by the Year, from the Time of
the full Age of 21 Years of the faid Earl, to the Term, and for -
and during the whole natural Life of che faid Earl of Rutland;
as alfo an Annuity or yearly Rent of 9L from the Time of the
full Age of the faid Earl, to the Term, and for and during the
whole Term of the natural Life of the fame Earl of Rutland, for
the Wages or Stipends of 9 Forefters, afligned by him the faid
Farl, to keep the Foreft aforef. to be taken and yearly to be re-
ceived, the faid Wages and Fee of 40 Marks, from the Treafury of
us, our Heirs and Sueceflors, at the Receipt of our Excheg. at
Wefimin. ifluing by the Hands oéourTreafutcr or Chamberlains,
4 or
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or any other Hands for the Time being, at the Feaft of St.
Michael the Archangel and Eafter, by even Portions ; and
alfo the faid Annuity or yearly Rent of 9/ for the Wages or
Stipend of the aforel. Roger Earl of Rutland, from the Time
of the full Age of 21 Years of the faid Earl, to the Term, and
for and during the whole Term of the natural Life of the
fame Earl of Ratland, from the Treafury of us, our Heirs
and Succeffors, at the Receipt of our faid Excheq. ifluing, by
the Hands of our Treafurer and Chamberlains, or any of them
for the Time being, or from our Meadows near our Caftle of
Notzingron aforel. called rhe King’s Meadows, and of the
Profits of Pannage and Herbage of our Park of Beskwosd, as
alfo of all the Rents and Profits of the Foreft aforel coming
or growing, by the Hends of the Bailiffs, Kecpers, Farmers,
Receivers, or other Occupiers of the faid Meadows out of
the Rents and Profits aforef. or any of them for the Time
being, at the Feafts aforef. by equal Portions ; we zlfo give,
and for. us,our Heirs and Succeflors, we grant to the faid Reger
Earl of Rutland, from the Time of the full Age of 21 Years
of the fame Earl, to the Term, and forand during the whole
“Term of the natural Life of the fame Regei Earl of Rutland,
the Office of Steward of our Lordfhips or Manors of Manuf
Jeeld, Bolfover and Horfeley, with the Wages and Fees to the
faid Offices, of old due and accuftomed to te taken, To have
and yearly to take the faid Wages during the Term aforef.
of the Iffues, Profits, Farms and Revenues of the faid our
Lordfhips, or Manors of Maunsfield, Bolfover and Horfley a-
foref. or any of them, by the Hands of the Parmers, Recei-
vers, or other Occupiers of the fame, or any of them for the
Time being, ar the f2id Feafts of St. Miclael the Archangel
and Fafter, by equal Portion, together with all other Profits,
Rights, Commocities, Jurifdi€tions, Privileges, Preheminen-
ces, and Emoluments, to all and fingular the faid Offices, with
other the Premiffes or any of them coming, or any ways be-
longing,and as fully, freely and wholly, and in as ample Man-
ner and Form as 7ho. Manners Kat. or Jobn Manners Efgs
or Fobn late Earl of Rurland, or before him Edward late
Earl of Rutland deceafed, or before them T'hemas and Henry,
late Earls of Rutland deceafed, Antlony Brown, or Richard
Sonrhwell Knights, deceafed, or any other, or other Officer
or Officers aforef. or any of them, before this Time occupied,
nad and received, or ought to have had and received, in and
for the fame or any of them. And moreover, of our further
Grace, certain Knowledge, and meer Maotion, we have given
and granted, and by thefe Prefents for us, our Heirs and Suc-
ceflors, we give and grant to the aforef. Rcg. E. of Rutlaud,
the Office of Keeper of our Park of Nozziug -2z, with all and
fingular Wages, Feces, Profits, Commodities, and Emoluments
whatfoever, to the Office aforef. due and accuftomed, or be-
ivrging, in s ample Manoer and Form, as the aforefaid
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T'ho. Manners Knt. or Fobn Manners, Efq; or the aforef.
Fobn or Edward, late Earls of Rutland now deceafed, or be-
fore them one Rich. Manners, or Fran. Leak Knt. now de-
ceafed, or any other or others, Officer or Officers aforef. ex-

ercifed, had and took, To have, ufe and exercife the Office |

aforef. to the faid Roger Earl of Rutland, by him, or by his
fufficient Deputy or Deputies, from the Time of the full
Age of 21 Years of the fame Earl, to the Term, and for and
during the whole Term of the natural Life of the faid Reger
Earl of Rutland, together with the Wages, Pees, Profits,
Commodities, Advantages and Emoluments whatfoever, to
the faid Office of old due and accuflomed, or belonging, or
by reafon thereof by any Perfon whatfoever, before taken
and had, by the Hands of the Receivers, Farmers, Luifls,
Stewards, Occupiers, or our Officers, for the Time being, of
the 1fues, Revenues and Profits of the fame, at the Feafts
of Eafter and St. Michael the Archangel, by equal Portions
to be paid ; which Offices and Fees, and all ard fingular the
Premiffes above by thefe Prefents, given and granted by our
Letters Patents under our Great Seal of Evgl. made, bear-
ing Date at Weftm. the 23d Day of 7aly in the 23d Year of
our Reign, to one Fobn Manners Elq; during the Minority
of the aforef. Roger Earl of Rutland, lately were given and
granted; which Reger Earl of Rutland is now of full Age,
as we have certain Knowledge ;5 willing, and alfo firmly en-
joining and commanding by thefe Prefents to all and fingular
our Officers, Minifters and Subjefls, as well within Liberties
as without, by the Tenor of thefe Prefents, That to the faid
Reger Earl of Rutland, and to his Deputy or Deputies in all
the Premiffes to be done and executed, they be aiding and
affifting, and advifing, as it ought to be, notwithftanding that
exprefs Mention of the true yearly Value, or of the Cerrainty
of the Premiffes, or any of them, or of other Gifts or Grants
by us, or by any of our Progenitors, to the aforefl. Roger Earl

of Rutland, before this Time made, are not in being, or any -

other Stat. A&, Ordinance, Provifion, or Reftraint to the con-
trary thereof before this had, made, done, ordained, or pro-
vided, or any, other Thing, Caufe or Matter w hatfoever; in
any wife notwithflanding. In witnefs whereof we have
caufed thefe our Letters fo be made Patent. Witnels my
fplf at WWeftm. the 14th Day of Fune in the 42d Year of our
Reign, Andthat the faid Roger Earl of Rutland, before the
making of the faid Letters Patent, that is to f2y, the roth
Day of Novemp. in the goth Year of the Reign ot the aforef,
late Q. came unto his full Age of 21 Years. By Virtue of
which Letters Patent aforef. he was feifed of the aforef. Of
fice of Steward of the Manor of Maunsfield aforef. in the
Declaration above fpecified, s of Freehold for the Term of
his Life ; and that che aforel. Roger Earl of Rutland, at the
Time of the making of the [2id Letters Pateat, did exercife
the Office of Steward of the aforcl. Manor of Manuyicld, in
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the Declaration aforef. mentioned, by his Deputies, and not
by himfelf in his own Perfon. And that afterwards, that is
to {ay, the 17th Day of Decemb. in the 44th Year of the
Reign of the late Queen Eliz. the faid late Lady the Q.
- of the faid Manor of Maunsfield, o as before is faid being
feifed, by her Letters Patent under the Great Seal of Engl,
fealed, bearing Date the fame Day and Year, and to the
Jurors aforef. in Evidence thewed, had granted the aforefaid
Manor of Maunsfield, with the Appurtenances,amongft other
Things, to Will. Hamond and Ralph Cotterell 5 'To have and
-to hold the aforef. Manor of Maunsfield, with the Appurt.
to the aforef. Will. Hamond and Ralph Cotterell, their Heirs
and Affigns for ever, By Virtue of which the aforel. William
Huamond and Ralph Cotterel, into the aforefaid Manor of
Maunsfield, with the Appurtenances, entred and were thereof
feifed in their Demefne as of Fee; and that the aforef 73l
Humond and Ralph Corterell, fo thereof being feifed, after-
watrds, that is to fay, the 23d Day of 74z. in the g44th Year
of the Reign of the Lady Eliz. late Queen of Engl. abovef|
by their certain Indenture, bearing Date the fame Day and
Year; and afterwards, that is to fay, the 29th Day of the
fame Month of Pan. in the g4th Year aforef] before the faid
Lady the Q. in her Chancery of Record inrolled, for and in
Confideration of 105, to the faid Williame and Raiph, by the
Right Honourable Gilberr Earl of Shrewsbury, and Mary his
Wife, paid, granted, aliened, bargained and fold the aforef,
Manor of Manusfieid, with the Appurtenances, to the aforef,
Earl of Shrewsbury and Mary his Wife ; To have and to
hold the faid Manor, with the Appurtenances, to the aforef.
Earl of Shrewsbury, and Countefs, and to their Heirs and
Afligns for ever. By Virtue of which, as alflo by force of an
A& in Parliament of the Lord Henry late K. of Fngl. the
8th, in the 29th Year of his Reign holden, made, the aforef.
Earl of Shrewsbury and Countefs were of the aforef, Manor
of Maunsfield, with their Appurtenances, feifed in their De-
mefn¢ as of Fee 5 and the Jurors further fay upon their Oath
aforef. That the aforef. Earl of Shrewsbury and Countefs,
fo as before is faid, being feifed, afrerwards, that is to fay,
the 16th Day of Fe?. in the g44th Year of the Reign of the
faid late Q. in the Declaration written {pecified, one Simon
Stern, then being Deputy of the aforef. Earl of Rutland, for
the exercifing the faid Office of Steward of the aforef. Manor
of Maunsfield, came to the Town of Maunsfield, to the ufual
Place there, where the Court of the Manor of Maunsfield
aforefl. was commonly holden and kept, to keep the Court.
Baron of the faid Manor of Maunsfield aforef. And the a-
forel. Tho. Woodward then came thithet to keep the Court
of the {aid Manor, as Steward for the aforef. Gilbers Earl of
Shrewsbury, and that the aforel. Tho. Woodward, as Steward
of the aforel, Earl of Shrewsbiiy, and the aforef, S, Stern,
a8
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as Deputy of the aforefaid Earl of Rutiznd, to the Place
aforefaid, both together came 5 and the faid Simon Sterne,
as Deputy of the faid Earl of Rutlgnd, commanded the
Bailiff of the fame Manor to make Proclamation for the
holding of the Court Baron of the faid Manor, by him the
faid Simon Sterne, as Deputy of the aforefaid Earl of
" Rutland, then to be holden; and the aforefaid 7 ho. Wood-
award, as Steward of the aforefaid Earl of Shrewsbury,
likewife commanded the Bailiff of that Manor, that he
make Proclamation for the holding of the Court Baron of
the Manor aforefaid, by him the faid Thomas Woodward,
as Steward of the aforefaid. Earl of Shrewsbury ; but no
Court then was holden, but by, the faid T homas Weodward
it was then adjourned ; and from thence until the bringing
of the aforefaid original Writ, the aforefaid Thomas Wood-
award, as Steward of the aforefaid Gilberr Earl of Shreaws-
bury, kept the Courts of the Manor aforefaid, and always
from thence he the faid T homas Woodward and the afore-
faid Robers Spencer received all the Fees belonging to the
Steward there, as they became due ; and if upon the whole
Matter aforefaid, by the Jurors aforefaid, in Form aforefaid
found, it fhall feem to the Court here, that the aforefaid
Robert Spencer and Thomas Woodward are guilty of the
Trefpafs within written 3 then the Jurors fay upon their
Qath aforefaid, That the aforefaid Roberr Spencer and
Thomas Weodward are guilty of the Trefpafs within writ-
ten, as the faid Reger Earl of Ratiznd within againtk
them complaineth 5 and .then they aflefs the Damages ot
the faid Roger Earl of Rutland by Occafion of the Tref-
pafs within written, above his Cofts and Charges by him
about his fuit in this Behalf expended, to forty Pounds, and
for thefe his Coft and Charges to twelve Pence 5 and if up-
on the whole Matter aforelaid, by the Jurors aforefaid, in
Form aforefaid found, It fhall feem to the Court bere, that
the aforefzid Roberr Spencer and Thomas Woodward are
not guilty of the Ttefpafs within written, then the Jurors
fay upen their Oath aforefaid, That the aforefaid Rodere

Spencer and Thomas Woodward are not guilty of the Tref> -

afs within written, as the faid Robers and 7 homas withia
ave alledged : And becaufe, &c.
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‘ The Eavl of Shrewsbury’s Cafe.

Trin. § Jacobi. 2 C. B.

AND upon the {everal Parts of this Record, the Defen-
dant’s Counfel moved many Exceptions to every Part
of it. 1. Againft the Patent and the Validity of the Grant
ab initio; 2, Admitting the Grant, that the Office is for-
feited ; 3. Againft the Writ and Declaration; 4. Againit
the Gif? of the A&ion; 5. Againft the Verdict. As to
the Firft it was faid, That the Grant was utterly void for
3 Reafons: 1. Becaufe the Grant is of the Office Senefchal-
ii Dominiorum ftve Manerioram noftrorum de Maunsfield,
Bolfover, & Horfley, and no (4) County mentioned where
they lie, and fo in the King’s Cafe incertain and void ; for
it was faid, It may be, and fo the Truth is, That the King
has divers Manors of the fame Name in feveral Counties,
and of feveral Values, and Iffue can’t be taken what Ma-.
nor the King intended ta grant, for his Intent ought to
appear in his Grant, and not by collateral Averment: And
fo it appears in 21 F. 4.48. 4. 5. the King’s Patents ought
to extend certainly to the Thing of which the Patentees will
have Advantage. 2 R. 3. 7. 4. If the King grants to me
that 1 fhall not be (5) Sheriff, without fhewing of what
County, it is void for the Incertainty, quia Conce(fio per Regem
oportet fieri de certitudine: But if the Grant was, quod
non eriz Vicecomes alicujus Comitar’, there fuch Grant is good,
as it is there held. And in A&s of Parliament of Confirma-
tion of Letters Patent, the ufual Purview is, that the Let-
ters Patent fhall be effe@tual, notwithftanding the Mifnaming
or
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or not true naming of the Counties where the Honours, Ma-
nors, &c. lien or been: Which proves (as ’twasurged) that
if the County is omitted, the Grant is void. To which it
was an{wered and refolved per totam Curiam, That the faid
Grant was certain enough altho’ the () County was omitted : (4) Do pl,
And many ancient Grants are without mentioning any 189, 191
County ; and God forbid that all of them fhould be now
adjudged void. For Maneria de M.B. & H. import fuf-
ficient Certainty, and fuch Certainty of Name and Quality,
that a Vifne (which requires Certainty) may come out of it.
If the (#) King by his Lerters Patent grants to another all (5) By. Pacene
Manors and Advowfons which were to the Prior of 4. being 87.
a Prior Alien, or to 7 §. who was attainted, &€c. it is held
in 30 H.6. 20. b, 21. 4. that the Grant is good, and yet it
is not mentioned in what County the Manors, &¢. or the
Priory ‘was, or in what County, the Manors, §&¢. were
whereof 7. §. was feifed the Day of his Attainder ; and the
Reafon is, Luod (c) id certum eft quod certum reddi poreft, (:Co.Lit.45.b.
Jed id magis cerrum eft quod de femet ipfo eft certum: And 96.2. 142 a
in this Cafe the Manors of M. B. and H. have more certain- } g‘%wsgi b. p
ty in themthan the faid general Grants. So if the K. grants Antea 30. 5 -
‘to an Abbot and his Succeflors, thar the Monks during the 4 Co. 5. a.
Vacation fhall have all the Temporalties of the Abbey, it ﬁ::‘f hy
is 2 good Grant without mentioning any County, as it is ad- e
judged in 39E.3.21.4.5. 8 (4)F.N.B. 33.7. Andin 23 E.3. (F.NB.33V.
21. b. where the Cafe was, That a Barony efcheated to the o
King, and the King granted to the (¢) Queen all the Pof- (¢) Co.Lit.3.a.
feffions of the Barony, till #obz a Gaunt could govern him- 13 2
felf, and adjudged a good Grant, without mentioning in &3 T of
what County the Barony lay; and if the King has divers Honour 86.
Manors of one and the fame Name in divers Counties, yet 3 E. b
there are many Claufes in the Letters Patent themfelves to se‘fé‘fisi:g’m%
deftribe what Manor the King intended to pafs, to diftin- 11 Epitt. ad
guifh it from the other, ([ either by the Recital, or Refe- glRC% 3
rence in whofe Tenure or Occupation it was, or by the Va-* "¢ 2314
lue of it, or of whofe Poffeffion it was, or by the Claufe
that the Patentee fhall have and enjoy it in fuch ample Man-
ner and Form as 7. 8. &¢. or any other Owner of the fame
Manor had, or fuch like, or by the Particular, But in (£) (f) Dofrin:
Pleading it ought to be alledgedin what County the Manots P! 33 87-
lie (as in the Cafe at Bar the P1.did) : And if the other Par-
ty had pleaded Noz conceffit, upon the Trial of the Iffue the
Circumflances aforef. might be given in Evidence, to prove
what Manor was granted: But if the other Party had de-
manded Oyer of the Letters Patent, and had demurred in
Law, it fhould be adjudged againft him, for it is Matter in
Faét what Manor fhall pafs, to be proved in Evidence, as is
aforefaid. And the A&s of Confirmations do not extend where
the County is omitted, but where the County is mifnamed,
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or not truly named. And alfo for avoiding of all Queflions,
divers Imperfections are faved by the Aéts of Confirmations,
which are not of Force to avoid the Grant.
2. [t was objefted againft the Grant; that the Grant was,
a tempore plene £iar 1. annorumt ejufd’ comiris, pro&S du-
rante 1oro teyining vire watuvalis 4ifti Rogeri comitis Rutl
ofic’ Senefehal’ Dominiorum ftve Maner' noftrorum de M,
B. & H. cum vadiis § feod’ eifid’ ofic’ ab antiquo debitis &
confuet’ capiend’ : And therein the K. was deceived; for he
can’t grant the Office from the Day which was paft before.
To which it was anfwered, and refolved by the Court, that
the Intent of the Grant was, that the Patentee {hould have
the Fees from the Time of the Accomplithment of his full
Age ; but without Queftion, altho’ the King can’t grant
(4)Ley73.  the Office from a Day before, yet it fhall be (#) good for
"~ the Life of the Patemtee to begin by the Grant; and void
for the Time paft.
. . 3. It was objeCted, 1. That by no Claafe expreft in the
{#) Bridam 31. Patent the Patentee can make a (%) Deputy. 2. That by
'&ﬁézr‘gﬁ'&g Law the Patentee without fpecial Words can’t makea De-
353 puty. As to the firft, it was obferved, That the faid Let. Pat.
confifts of 3 feveral Grants 2 1. Of the Office of Conftable;
&c. Steward, & capitel’ Fuftic’ Forefte; €&c. which Grant
has an Habendum, and Power to make Deputies; 2. Of the
Office of Stewardfhip of the faid 3 Manors; with Limita-
tion of the Eftate for Life, and with a Claufe to receive the
Fees, &c. but no Power to make a Deputy. 3. A6 infuper de
uberiori gratia,sSc. dedimus, &c. pref. R. com’ cuftod Parci
de Nott', &c. Hubend', gandend' & exercend’ ofic pred’
(written by fuch Contraltion) per f2; wel fufffcient’ deputar*
Swum feu deputar’ fuos fufficient’ a rempore plene #tar’, Ee.
Aurante vita ipfius Roger: comitis,cum vadiis, feod’ $Sc. eidens
officio, &c. pertin’, aut yatione ejufid’ §5c. And it was ftrongly
urged, that this latt Habendune fhould have Relation only to
the Premiffes of the laft Grant. 1. Becaufe there are, as 1s a-
forefaid 3 feveral Grantsof 3 feveral diftin& Offices; 2. E-
very one has a diftinc Limitation of Eftate; 3. Every one
has a diftin& Grant of the Fees and Profits, And altho’ the
laft Habendum is wrote ofic’ pred’, which, as twas urged,
may be intended officia predifta, and then it refers to all -
the feveral Grants, yet it can't be {0 intended, for the 3 Rea-
fons before; and allo thefe Words in the fame Sentence,
| cum vadiis, feodis, &c. eidem officio wrote at length ; aut
(92 Rol. 65. yarione ejufdem, explain the faid Words wrote fhort offic’
:(éohsts §-2 pred to be_in the fingular Number, oficium predittums
10 Co. 107, b.-and the (¢) Office of the Premiffes is to exprefls the
Plow. 196.b, Certainty of the Thing given, and need not limit any
gg ZL‘}:"&‘S: Efate, and the Office of the (/) Habendum is to limit
2 Co.55. . the Certainty of the Eftate, and need not repeat the
Plow. 196.b. Thing
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Thing given again, and therewith agrees Wrorefly and A-
dane’s Cafe, Plow. Com.196.b. So in the Cale at Bar the Ha-
bend’ fhall be, by Conftruttion of Law, referred to its pro-
per Premiffes 5 and of that Opinion was the whole Court.
Noza Reader, for Abbreviations and incongruous (2) Writing ()Style 302.
in Grants, thefe Rules, Falfs orthographia non vitiat concef-
Sionems 5 Allo, falfa (b) Grammatica non vitiat conceffionem : (b) 11 Co.3.b.
Ttem, 1lle numerus & fenfus abbreviationum accipiendus eft 60814“‘ '465- be
at conceffio non fit inanis. And therefore if the K. grants 108’ 1o o5 11.4.
il maner de D. & C, if it is but one Manor in truth, then
thefe Abbreviat. of 207 ¢/’ maner’ fhall be takenin the fin-
gular Number torum illud manerium : And if they are in
Truth 2 diftin&t Manors,then thefe Abbreviat.fhall be taken
in the plur. Numb. 02 illa maneria, or otherwife the Grant
will be void. 7id. 32 E.5. Brief293. A 8ci. fa. recites, That a
Fine was levied de maneriis de B. & H, and the Conclufion
was, Quare pred (c) manerium de B. & H. ingreffus eft : (¢) 8 Co.155.2.
and good with Averment that in Truth Z.& H. is but one
Manor. And in 10 H. 4. Brief 499. Exception was taken to
the Writ, becaufe it was wrote with Abbrevation Muzil’
where it fhould be Marild’,and yet good,becaufe it wasufual
to write this Name fo, gu0d nota,in a Writiwhich fhall abate
for falfe Latin, for he may purchafe a new Writ at his Plea-
fure, but not a new Grant. Vide 19 EL Dy. 342. The 4 firft
Letters in the Name and Stile of K. H.9.(4) H. R. A. F.(d) Dy. 342,
wete omitted in his Lett. Patent made to Simon Dighy, yet g d5b3 .
adjudged a good Grant. And 38 H. 6.53. a Declaration in 5&15 ';‘é;_"
which it was alledged that W. 7. refignavit, &c. in manus» Co.17.a.
. S Epifeopi & loci illius Ordinarii, and Exception was taken,
- becaufe it was not iz manus Fobannis Epifcopi, for litera F.
nibil fignificat, and yet the Declaration adjudged good.
And in 4 () H. 6.16.b. between the D. of 2ork and the E. (¢)Br Brief212.
of Warw. the Writ was Henr’ Dei gratia Rex Angl, Iiex Br. Office deb
(Dux) Hiber', where it fhould be Dominus, and for this 5
Incongruity the Writ {hallabate ; but a Grantby fuch Name
fhall be good enough. So in the Conufance of a Fine, falfe
Latiz or Incongruity thall not hurt the Fine, as in the Cafe
before, where a Fine is levied de maneriis de B.85 H.where
it is but one Manor ; and 9 E, 3.2 Warranty was in the Fine,
eidem Galfrido € uxori fue, where it fhould be eifdem, and
yet good ; and 24 E.3.37. 4. the Fine was pro (f)omnibus (f) Ficz. Brief
fervitiis, exactionibus, & 44'is pertinente, where it fhould be 4°6-
pertinentibus, and therefore challenged, and notwithftand-
ing allowed.

2. It was Objefted, That by the Law without fpe-
cial Words a (g) Steward cannot make a Deputy, be-(g) Co.Lit.

caufe it is an Office of Knowledge, Fidelity, and Dif- ks 52
5 ) crction; 1L, ockl. 379

\.
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ctetion 3 and therefore, Fleta, lib. 2. cap. 237. delcribes
{# Co.Lit. what Perfon a Steward ought to be, (2) Trog)ide_tit tunc f1bi
g,' ﬁb Dominus de Senefeallo circumfpetto & fideli, viro provido,
(FONERSOB Jigreto 85 gratiofs, bumili & pudico, & pacifico, €S miodefto,
qui in legibus confuetudinibufgue Provincie, & officio Senef-

calcie fe cognofear, & jura domini fui in omnibus tueri gf-

feblet, quique fubballivos Domini in fuis erroribus & am-

biguis ftiar inftruere, & docere, quique egenis parcere, &

nec prece vel pretio velit a tramite juftitie deviare, & per-

verfe judicare. And therefore it was faid, that this Office is

appropriate to the PL. 1. To his Perfon, for it is granted to

him only during his Life: 2. To his Qualities of his Mind,

f- Science, Fidelity, and Diligence, which are fo individual-

ly annexed to him that he can’t make a Deputy, nor Affi-

gnee, and therewith agrce Sir Hen. Nevil's Cafe, Plow.Com.

* Plow. 379. * 584. (&) Lirz. lib. 3. cap. Condic. 89. Vide 39 H.6.33.(c)
(%) C°~gﬂ' 11E 4 1.{d) 10 E. 4.14.b. 17 H.y. by Frowick (¢) Kelw.
S Aoty 37, 44. . and nothing of that was denied by the Court, and yet
(¢) Firz Grant it was refolved and fo adjudg’d, That the Pl might (as this
ﬁe %"Y 5. Cafe is) make a (f) Deputy. And it was obferved, that this
Br Gontos Word Steward is derived from 2 Words, /. ( ) Srede, and
Br. Patents 65, Ward, and is as much as to fay, my Place, or for me; and
6B6-.Oﬁ§-e o therefore he is commonly called a Woodward, who bas the
s Rol. {5;‘2 " Cuftody and Charge of Wood, and lo Hayward of my Hedges
Poftea s0.a. &5 fic de fimilibus. And Senefeallus in Latin has the fame
(#) Br. Deputy Signification, as appears in the Hifk. of Tngulphus 463. inter
Br. Patents 64, Confitetudines Scaccarii, where the Under-Sheriff, becaufe
Perk. Sec. 1o1. he exercifed the Place of the Sheriff himfelf, is called Se-
(e) I%‘_‘g’-ﬂdedfrb nefthallus Vicecomitis 5 and therefore a great Officer within
‘(,\);)mr;fﬁ ! this Realm is called, the High Steward, becaufe the King
Fitzgib. 273, appoints him in divers Cafes to exercife his Place, &c.
}“jcé’; 288, There is a great Difference betwixt a Deputy (5) and an
(i) Pk seer. Affignee of an Office 5 for an Affignee is a Perfon who has
100, an Eftate or Intereft in the Office it felf, and doth all
Things in his own Name, for whom his Grantor fhall not

anfwer, unlefs it is in fpecial Cafes, but a Deputy has no E-

ftate or Intereft in the Office, but is but the Officer’s Sha-

dow, and doth all Things in the Name of the Officer him-

felf, and nothing in his own Name, and for whom his Gran-

(i"Cawley 158 tor fhall (7) anfwer ; and when an Officer has Power to
l’%t Co.ils- a. make Aﬂignees,‘_he may mplicite make Deputies, for (k)
éawag-s'cafc cui licer quod majus eft, non debet quod minus eft non liceres
(D Plow.379.b. and by Confequence, when an Office is granted to one and
his Heirs, (/) thereby he may make an Aflignee, and by
Confequence a Deputy. And in the Cafe at Bar, the principal
Parts of the Office of Steward of a Manor is intrare querelss,

plac’, Surrenders, Admittances, and Fealties, probare tefts-

ment’89 comirt’ adminifirar infra maner’,§5¢.and the Suitors

are
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are Judges of the Court-Baron, and the Steward for the moft .
part isas Prothonotary or Regifter to the () Suitotsj €5¢. for (#) 4 Co. 35.E-
which Manual labour in Writing, &¢. the Steward takes g oo 412
fmall Fees. Now when the Queen grants the Office of Godb 49.
Steward of the faid Manors to the Plaintiff; who is afi { Roksa3.”
Earl, fo that in refpec. of the Smallnefs of the Office &1, 5.7,
in a bafe Court, and of the Dignity of the Perfon be- 4 Inf. 266,268
ing an Earl, it is implied in Law for Conveniency that he 7E.4.23.a..
may make a Deputy, for whom the Earl ought to anfwer,'ff\,loa"fi{fg'ﬁ},
fo that it can’t be any Prejudice to the Queen; and his De- 12 H. 7.16, 17.
puty exercebit officium laboris, as in holding of the Court- Co. Lit. 58.
Baron, and in entring of the Pleas, Surtenders, §&5¢. and wheit
need fhall be in Cafes of Difficiilty, or concerning the Pro:
fit of the Queen, the Eatl exercebit officium fiducie, feicn-
tiee, & ingenii. Comites dicuntur a comitando, quia comi-(5) 6 Co. $3.b,
tantur Regem. Bralton, lib. 1.cap. 8. Comites a comiratu, Poftea 6o.a.
Jive 4 focietate nomen fumpferunty qui etiam dici poffunt & Argum.ro6
Confules, Reges enine tales (ibi affociant ad confulendum. » Leon. 174.
And this was the moft eminent and fupreme Dignity from Hob.61. EN.B.
the Conqueft, until 11 E. 3. when the Black Prince was %:)7'6&'350“-‘/1"'2:'
created Duke of Cornwall, and thofe who of ancient Times +7 H.3.23 b, "
were created Earls were of the Blood Roval. And even to Br. Exempt.3.
this Day, the King in all his Appellations fliles them, per gONL,’?f' 116‘6':'
nomen Chariffimi Coufunguinei inoftri, and for thefe Rea poor 767, -
fons the Law gives them high and great Privileges ; and 2 Rol. 646.
therefore their (4) Bodies fhall not be arrefted for Debty 83&3‘8?5‘;:;38‘
Trefpafi, Ec. becaufe the Law intends that they aflift the 1555,
King with their Counfel for the Commonwealth ; and keep 1 Jonesis3.
the Realm in Safety by thejf Prowefs and Valour. Alfo for 123; Sgﬂlenge
the fame Reafon they fhall not be put on (c) Juries, al- ;8 5 10,b.
tho’ it is for the Service of. the Country. Alfo if Iffue is ta- 48 A pl. 6.
ken, whether the Plaintiff or Defendant is an Earl or not; g‘f)%g%g?- 2
it fhall not be tried by Jury, (4) but by the King’s Writ. o; Carhein ™
Alfo the Defendant fhall not have Day of (¢) Grace againft 298,299, &e.
a Lord of the Parliament, becaufe he ‘is intended to attend 2 (21t 50
the Publick: And all thefe and many other (f)appear in, 1{0'1_35}52
.our Books, 48 E.3.30.5. Regifter 179. 5. F. N. B. 247 ¢. 24 Afi. pl.24.
a8 Af.p. 6. 22 Aff.p. 24. 32 H.6.27. 35 H.6. 46. 4. So ﬁ‘éa?% 16. ba
that” as when fuch Office defcends to an Infant; or 2, ¢, ,757 2
Man Noz compos  mentis, or. 1deot, &c. they of Neceffity Calvins Cafe
ought to exercife it by Deputy, fo an Earl for the Ne- ‘;;-gf?z‘g%
ceflity. which the Law intends; of his Attenddnce upon gy Challenge
the King 4nd the Publick, this Stewardfhip of a bafe 44 Br.Chall.fg
Court fhall be exercifed by his Deputy ; and there- ge;(i_cl’:lé‘f-;if;j
fore it was agreed, Thar if a Parkerfhip is granted t0 %, jour 8,12,
an Earl, without Words to make a Deputy, he may27E.3.88.a
keep it by his Servants, And in many Cafes the Law 42%3 3! 2,

allows (f) Cr.Gar.206.
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allows diverfe A&s for Conveniency in refpeét of the
Dignity of the Perfon ; as if Licence is given to a Duke to
hunt in a Park, the Law for Conveniency gives him fuch At-
tendants as are requifite to the Dignity of his Eftate. 7Vide
(s} Br. Trefp. (@) 12 H. 7. 25. 5.8 (b)) 13 H. y.10. 1. 8o when a Bifhop
287, is riding, it isnot convenient to his Eftate and Degree to be
13;' I';{Cfli‘_c‘} 10. forced to examine the Ability of a Clerk, but he ought to at-
(¢) Br. Tselp- 1 his convenient Leifure,14 H. 7. 21. 15 H. 7. 7. & 8. 4.

431, " e
(:) Co. Lir. And of ancient Time the Earl was (¢c) Prefettus, feu Pre-
168 a.  pofitus Comitatus, for {o imports the Saxon Word, . Shire-

Poltea 97.b. pewe, i. the Reve of the Shire, which is as much asto fay,
 prepofitus Comir’y and had the Charge and Cuftody of the
County, and iscalled by the Romans, Satrapas, which Word
they had from the Perfzans, and was applied to thefe who
were Prefelti Provincie. And Vicecomes eft vicene gerens
Jive wicarius Comzitis : And now the Sheriff has the whole
Authority for Adminiftration and Execution of” Juftice,
which the Earl had, And now the K. by his Letters Pat.
(d) Co Lit. 168, commits to the Sheriff (4) Cuftodiam Comitatus, without
a. exprefs Words to make a Deputy, and yet he who comes
4Co.33.2.  in lieu of the Earl may make one Subvicecomes, i. his De-
uty, who in ancient Time, as appears before, was called

Senefehall Vicecow, and in the Stat. of Weftme, 2. c. 39. he is

called ‘Subvicecomes, and in 11 H. 9. c. 15. he is called Shire-

{e) Co. ﬂ;t, Clerk 5 and if (e) Picecomes qui gerit vicem comitis may
168.a. make a Deputy, # fortiori the Earl himfelf -may do it; &
gg:feidféLaw eo potins in the Cale at Bar, becaufe it concerns private
&c.288, 289, - Caufes in a bafe Court. Alfo when before the Statute of
<7 Luig Emprores tervarum the King or other Lord, &c. have
given Lands to a Knight to hold of him by Knight’s Ser-

vice, [ to go with his Lord (when the K. makes a Voyage

Royal to fubdue his Enemies) for 40 Days, well and con-

veniently array’d for the War, in this Cafe the Law had fo

much regard to the Dignity of Knighthood (which is the

inferior Degree of Dignity) that he might find another

: able Perfon, &¢c. to go for him with the King to the
(f)8 Coros.a. War; and therewith agrees (f) 7 E. 3.29. 4. L. which two
E?: é;lcgt 7;;* Cafes, one concerning the publick Adminiftration and Exe-
7T eution of Juftice in Time of Peace, and the other the pub-
lick Defence of the Realm in Time of War, were {ironger

Cafes than'the Cafe at Bar. And it appears in the faid

Letters Patenr, that it was the Intent of the Queen,

That the Earl fhould make a Deputy by thefe Words,

Volentes & firmiter injungendo precipientes pey prefen-

tes omuibus & fingulis ‘offciariis, miniftris, € Subditis

noftris, tam infra libertar quam extra, tenore ‘prefen-

timm, quod eidem Rogero Comiti Rutland’ & deputato,

" fve deputatis fuis in premiffis omnibus faciend’ € exe-

quend® fint auxiliantes, offiftesres, € confulentes prous

decer : By which it appears that fhe intended that the

Earl
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Earl thould make 4 Deputy inz premiffis omnibus : And her
grant ought to be taken and expeunded, in refpe@ of the
Dignity of the Perfon fecundum intentior’ fuam. And as to
the Opinion of Fleta; (a) ubi fupra, it is further faid, cujus(z) At 48 b.
officiume eft curias rencre maner’ € [7 per fubftiturum fuum
boc plerunque fecerit; &¢. By which it {feems; that then
Stewards of Courts might make (5) Deputies. . (&) Lit. Se&.
As to the 2. Admitting that the Bl.ean make a Deputy,then 239 ’,:39' Lie.
it was objeéted, That the Non-ufer thereof is a Caufe of For- The 28 Pein.
feiture, and to prove that, 2 H 9. 11. . in the Cafe of the
Clerk of a (¢) Marker, &¢c. was cited. To which it was an- (¢) Co. Lit.
fwered and refolved, That by Non-ufer;the Office in the Cafe i) dies 2.
at Bar can’t be forfeited. And for the better Underftanding of -
the true Reafon of it, It is to be known, That thete ate three ]
(4) Caufes of Forfeiture or Seifure of Offices for Mattef in (4) Sawyer’s
Fa&, as for abufing; not ufing, or refufing. Alufing of Mif- &%‘m\;f:&;ﬁm‘
ufing, as if the Marfhal, or other Gaoler fuffer voluntary E- ;.
fcapes, it is a Forfciture of their Offices, 59 H.6. 32. D. 5 Ma o
Dy. (e) 151. Vide in 22 A p. 34.(f) 11 E. 4. 1.(g) 8 H. 4.(e) Kelw. 194.
18.20F 4.5.0. So ifa Forefter or (») Parker fell and cut Wood, i"?'{giS;a'b'&c'
unlefs for neceffary brufh it is 2 Forfeiture of their Officess for poftea 9? b.
Deftrultion of Vert is (7) Deftruction of Venifon. As to Non-Dy. 151. pl. 4
ufer, (which concerns the Cafc at Bar) there isa Difference S_f )07 (;“’; 34.b
when the (k) Office concerns the Adminiftration of Juftice or ¢, 8 5 4.1.2.
the Common-wealth, and the Officer ex officio, or of Neceflity (b) Co. Lit.
ought to attend without any Demand or Requeft ; there the?33.% bé b.
Non-ufer or Non-attendance in Court is a Forfeifure; as the poor '9?1@737”,
Office of (/) Chambetlain in the Exchequer, Prothonotary; (i) Cr.Car.6o.
Clerks of the Warrants, Exigenter, (72) Philizer, ¢. in the (k) Co. Lit.
Com. Pleas, {Jc. for the Attendance of thefe and the like Of- &3 Cur. 6o,
ficers is of Neceflity for the Adminiftration of Juftice 5 fo the 492. ‘
Attendance of the Clerk of the Market is of Neceflity for the 1:“/{:‘5309_% 2
Com.-wealth, Vide (#) 2 H.7.11. b. So of holding the Sher.’s | Leon. 110,
Torn, 1 Mz. Dy. 151. (0) But when the Officer ought not N. Benl. 20.”
to attend or exercife his Office,but on Demand or Requeft to 8)' Ecl‘gi;]‘f' .
be made by him to whom he is Officer,thereNon-uferorNon- ¢,y Rol. iﬂ
attendance, is no Caufe of Forfeiture without Demand or Re- Dy. 114, 115..
queft made ; as in the Cafe at Bar, he was not bound to hold Fi)ﬁgfﬁ .
any Courts,but upon Req. made,and fo much is implied in his (5] supra (e,
Grant, /. to hold his Courts when he fhall be required 5 and fo,
it was adjudged in Waiton’s Cafe in the Com. Pleas, a7’ 10El:
& an’ 20 El. in the fame Court in Rand, Hurlefton’s Cafe 5 as :
if a Man grants an Annuity pro confilio impendendo, he is not !
bound to give Counfel but upon Requeft made, 39H.6.22.4.
Fobn Bryin’s Cale, 8 22 ElL. Dy.369. (p) Plummer’s Cale, () Dy. 396.
41 (q) E. 3. Brendon’s Cale. (;‘) iax'E.s.w b,
But when the Office concernsany Man’s (#) private, and the (+) Palm. 533.
Officer ought ex Officio to attend his Office without Requeft;
there the Non-ufer or Non-attend. is no caufe of Forf. unlefs
the Non-ufer or Non-attend. iscaufe of Prejudice or Damage Co. Lit. 233.2.
to him, whofe Officer he is, in fomething which concerns his
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Charge: As if a Parker or Cuflos parci does not attend one

or two Days,and within thefe Days no Prejudice or Damage
happens, it is no Forfeiture ; but if by Reafon of his Ab-

fence. Petfons unknown kill any Deer, it is a Forféiture of

his Office ; and therewith agrees 5 E. 4 6. - :

As to Refufal it is to be known, That in all Qafes whe.n

(=iCr. Car. s6.2n Officer is bound upon (#) requeft to exercife hx.s Office, if
Co.Lit.233.5. he do it not upon Requefl, it is a Forfeiture : As if the Ste-
ward of a Manor is requefted by the Lord to hold a Court,

which he doth not, it is a Forfeiture. .

The 3 Point, Againft the Writ and Declarat. it was objected, that they
()2 Rol. Rep, WEre (5) vi & arm’ (where an Altion on the Cafe ought to be
179,28, without vi & arms’) for theWrit and Declarat.are,that the De-
Cr.Car. 325. fendants ennd’ Comit’ ad exercend’ 4it¥ Offic’ infra 4iftf ma-
Hob. i80-  wep do MES wadia, feoda,cominoda,ss profic’ eid’ offic. de fure
pertinent babere &5 percipere. vi (& arnt’ adtunc &9 ibid’ im-

fe) Fitr, ASkion pediveruns, £ adhuc impedjunt. And the Books in (¢) 43 E.
fur le Caft 33.5.33.2. &7 17 E. 4. 2. were cited,and F. N.B.86. H. that an Ac-
tion on the Cafe fhall be without vi & 47#7’. And as to that

it wasrefolved by the Court,that the Writand Declarat. were

good epough. And a Difference was taken betwixt Non-fea-

¢4, Cr. Car. fance,and (4) Mif-feafance, for Non-feafance, or Negligence,
325,377, 378. Thall never be faid vi€S armis,for that would be oppofitums in
®Rsim 72, objectoneither for Negligence or * Non-feafance fhall theWrit
() 2 Rol. Rep, 2y, coutvg pacemn, (¢) 12 Ha3.a.(f) 45 E.3.17. b. 43 E. 3,
129,248, s5.2.But fome Writs thall becontra pacem,which fhall not be
$uz el 177 i & armis, as 9 H. 6. 1. 4. (g) Recaption fhall be contra pa-
fe Cafe 46.  cemnand againit the Law and the Statute,but fhall not be v7
(f) Fitz. A& & armiz. So in all Aftions for a Thing done againft any Star,
o 1; é%gffg;t the Writ thall be contra pacem; vide 17 E. 3. 1.4. altho’ it is
le Cafe2o.  for Non-Feafance. But when thete are 2 Caufes of an A&tion
Regift. 10 2. ¢n theCale,the one caitfii canfar s, ¥and the other caufa canfata:
{ﬁ}nFl"Z'Recap Cadlf# canfins may be alledged to be vi & arw2’ for that is not
Br. Recapt. 1, the immediateCaule or Point of the A&ion,but canfz canfata,
(%) Supra () as in12 H. 4: 5. 4. the (b) putting of Dung into the River is
caufa caufans, end therefore it may be vi &5 armis, but canfs

caufata, fthe Point of the A&tion on the Cafe is theDrowning

of the PL.’s Land : So in 8 R.2.Hofteler (2) v.Regifler 105.a.

the Breaking of the Inn may bealledged vi &5 armeis 5 for de-

Jectus suflodie is the Point of the Aétion on'the Cafe againft

the Hoftler, A7.29 F.3.18.0. The Abbot of Evefbam brought

an Aétion on the Cafe againft certain Perfons, and declared

that he had a Fair in §. with all that belong’d to a Fair,and

that the Def. with Force and Arms difturb’d the People co-

" ming to the Fair (which was caufs caufans) by which the

Pl loft his Toll (which was caufz caufara) the Poine of the

A&ion;and the A&tion held maintainable, Vide 16 E.4.9.4. b,
FN.B.89.m.19 R.2.Tit,A&tion fur le Cafe,52. So in the Cale

(/) 2Rol.Rep. at Bar, the Def.’s might (7) vi €& armis hinder or interrupt
248, the Plaintiff in exercifing the Office, and that is canfz cax-
Jans, by which he lofes his Fees, &%, and that is canfa
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caufata the Point of the A&tion, and v H. 4. 44. D.If an Ac-
tion on the Cafe has (#) fufficient Marter, altho’ it has Mat-{4) Br.'Brief -
ter impertinent alfo, yet it fhall be maintainable. B Adion fur
Againft the Attion it was obje&ted, That no A&ion OnchCafL'e‘W.

the Cafe lies, becaufc it appears by his own fhewing, that B - Nngidon,
he may bave (2) Afife, Vide 2 H. 4. 11. 0. b. 13 H. 7. 26. $‘$é9'rh Poi

4. b. and many other Books. But it was anfwered and re-(éa[) Cr. El.(:lc?f:'
folved by the Court, That of Things not manurable, here- 199, 466, 5o,
ditamenta incorporea, as Common, Corody, Office, Rent, %‘*1’ Noy i
§c. he who is feifed of them is in Election to have 4/Jife, ; Lean1ssis.
and admit himfelf to be out ‘of Pofleffiony as if 2 Man fei-+ ! eon. 167,

fed of a Corody certain, is difturbed thereof by another, by 193224

I .

* v i“»

3

Dy 250. pl. 28,

which he can’t take his Corody ; yet he may grant it over 5 8. Bunl, 224.
otherwife it is of Land. And therewith agrees 1y E.2. (¢)

Nuper obur 12. So if another takes my Rent ;5 yer 1 may’

grant it over, and therewith agree 24 F. 3. 4. 15 E. 4. 8.

1.E 5.5.a.19 R, 2. Ation fur le Cafe 51. #. F. brought an

A&ion on the Cale againft certain Perfons, and declared,
“That. he is Bedel of the Hundred of H. and ought to have

of every Brewer, who fells 5 Gallons of the beft (¢) Beerfor ) { Rol. 106.
74. certain Beer; and fays that he, and thofe whofe Eftate 6 Co. 61.a.
he has in the fame Hundred have been feifed thereof: And St Rep. Q. A
Hankford took 3 Exceptions to the Declaration, 1. That he P& *'+
has not fhewed how he has his Eftate ;5 & #on allocaiur. 2.

He claims by Prelcription of every of thefe Brewers Beer by

Virtue of his Office ; and he has joined fundry Brewers in

his A&ion, where he ought to have leveral Aétions, & noz

allocatur, for all in Covin were acceffary. 3. He bas thewed

he was difturbed, in which Cafe he ought to have A/ ;&5

non allocatur. But the Reafon of the Rule of the Book is

miftaken by the Reporter; for there the Reafon which is

given is, becaufe peradventure he has nothing in the Office

but for a Time, as a Clark has nothing but the Occupation,

&c.the Contrary of which appearsin the Declaration, where

he prefcribes in the faid Office 5 but the true Reafon is,

That it is in his Elefion, as is aforefaid.

Againft the Verdi@ s Exceptions were taken. 1. That The gih Poine:
there was no Difturbance found, and if any Difturbance  +
is found, the Difturbance alledged in the Declaration
is not found : Firft the faid (4) Words which pafled be- (4) 8 Co.9iab.
twixt them, was no Difturbance nor Interruption of ! }t‘;}es‘ﬁ%
the Plaintiff, as in 16 F. 4. 10. b. & 11. a. David ; Andert. ;97'34
Mazlpas was bound to another, that he fhould not in- '
terrupt him in exercifing the Office of Parker, &,
and they met in London, and Mualpas faid to the Parker,
that if he would be fo hardy to come to the faid Park,
and ufe the Office aforefaid, that he would beat” him;
and it is there held that this verbal Threatning is not

H 3 ’ any

b

e
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any Interruption. 2. There is noDifturbance found vi & arar’,
which is alledg’d in the Declarat. To which it was anfwered
and refolved by the Court ; that there was an exprefs Difturb,
found, /. the holding of Courts, and the Taking of Fees ; for

! impedire eft pedem imponere,&S impediment’ eft quo quis inpe-
ditur ur non perficiat 94> ad fe pertiner ;and altho’ theDiftur.
bance with all the Circumftanc. be not found,which isalledg.
ed in the Declarat. yet if any Difturb. is found which is there
alledg’d, it is fufficient, and that without Queft. is direétly
found. 3. The Verdiétis, 24’ quid’ Si. Sterne adtunc exiflens
deputar’ pred® Comir’ Rutland’ pro exercitio pred Officii Se-
nefthalli pred Maner’ de M. and it isnot found that he made

, the faid Sterne his Deputy by his Deed, as it ought to be, as it
(a) Br. Deputy is agreed in 28 H.8. (2) Deputy 17. for this Reafon the Ver-
;,Zrz’”ig “‘gf di& wasinfufficient. To which it was anfwered and refolved,
FUTEBIO US4 yhatit s true, that he who makes a Deputy ought to make
him by Writing : But when the Jury find that 8. Siernze was .

his Deputfy, all neceffary Incidents are thereby alfo found ;

i and therefore upon the Matter they have found that it was
(2) Hob. 56. by Deed. 4. The Verdi& is, 94’ (b) acceffit ad villam de M.
& ad ufualem locum ibid' ubi Curia Maner® de M. com-

muniter rens’ € cuflodit’ fuit, and it is not found that he

came to any Part of the Manor, but only a4 villam de Mand

therefore itisinfufficient ; for the Court ought to be held ei-
(¢)Co.Lit.s8.a. ther upon (c) Part of the Manor, or at leaft upon fome Pare
 Co- 27.a. of that which is holden of it, but it may well be that fome
FAERE: Part of the Town is not within the Manor, but held of fome
other Manor; & #o allccarur. 1.Becaufe it fhall be intended

Prima facie in this fpecial Verdi&, that the Manor includes

the whole Town. 2. The other Words, /7 24 ufualem locum

ubi Cur’ Maner’, §5c. make in a fpecial Verd. the Matter

clear, thatit fhall be intended in fome Place within the Ma-

o nor, for fuch precife Form is not by Law requird in fpecial
'1'1‘6 Cr-Jac-64, (4) Verdiéts, which are the finding of Lay People,as in Plead-
Yelv. 61. ing, which is made by Men learned in the Law. Laftly it wag
Ci.El 167,  objected, That the Verdi&t has found, that feinper abinde, (s.
g Rew. zoo, oM 16 Dayof Feb. &¢.) tidem Th.Woodward €5 Rob. Spen-
NP0 et peceperunt vinnia feoda pertinen’ Senefchal’ ibid’, which
ought to be intended till the Finding of the Verdi&, and be-

canfe they have given Damages entirely for all, whereas it
ought to be only for the Taking of the Fees before the Ori-:

ginal, for this Caufe the Verd. was infuffic. To which it was

e anfw, and refolved by the Court; 1. that the Beginning of
{e) Hard. 347, thig Sentence is,and (e) abinde ufgue inzpctrationen: predicd:
vrevis original’, &c. which Words in “this fpecial Verdic

{hall guide and limic the 2d abinde alfo. 2. The Jurors, if,

&c. find them guilty de tranfgrell. infraferips’, which was

alledged in the Writ and Declaration from the 16th of Fe-

bruary, &¢. bucufque, which, taking all the Words together,

ought to be intended ufgne ad impetrationem brevis, And

g&erwa;@s iq the I‘,r}nd of this Term a Writ of Enquiry of

4

4
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Damages was awarded by the Court, and upon the Return

thereof Judgment was given for the Plaintiff. And the Ch.

Juftice in-his Argument faid, That in the {aid Letters Pa-

tent, there is a general Claufe which refers to the Grant of

the faid Office of Steward laft named, and the other Offices

which were before granted, [ wna cum omnibus aliis pro-

fic', juribus, commodit’, & emolumeny’ it omnibus £ [in-

gulis officiis cum ceveris premiffis provenient’ fey aligr.o mo-

do (peltant’ & adeo plene & imtegre, & i1 tam amplis mo-

do & forma, prout Tho. Manners, Miles, &c. aur aliquis a-

lins, ftve aliqui alii offic’ pred’ wvel evrwm aliquis ante hec

tempora occupans five occupantes, babuit & percepit, habue-

runt ffve perceperunt, &c. And if in any former Patent of

the faid Office of Stewardfhip, the Patentee had exprefs

Power to make a Deputy, that then by thefe general Words () Dy.351. o,
de omnibus juribus, §c. adeo plene, € integre, &c. prout 22
aliquis, &c. being applied to a particular Charter which has ib{zéx?r&f% o
fuch.exprefs Authority, the Plaintiff may make a Deputy, 156. 1 Ventr.
and to this purpofe 43 F. 3. 22. 18 Eliz. Dyer (a) 351, & 409, 412.
Hill. g0 Eliz. (b) Ameredich’s Cafe in the Exchequer were 5°'§ _W:;;‘_W'
cited. : Palm, 81,

H 4 Hick-



Winch 29,

Part IX,

HickMmo T's Cafe
“Mich. 8 Jacobi Regis.

In Communs Banco.

IN an A&ion of Debt brought by Will. Hickmot againtk
T hom. Oxenbridge on a Bond of 4o L 1 Fan. 5 Fac. the
Def. pleaded in Bar, That after the Making of the faid
Bond, f¢. 10 Fulii 1608. the Plaintiff releafed unto him,
and pleaded Part of the Releafe, the Plaintiff demanded
Oyer of the Releafe, which was read to him in thefe Words,
SFuly the 13 Day in anno 1608. It is concluded and agreed,
upon the Day and Year above written, between Wm, Hick-
mot of the one Party, and Tho. Oxenbridge of the other
Party, That upon good Confiderations, drawing the Parties
thereunto, The fatd Will. Hickmot doth acknowledge him-
Jelif fully futisfied and difcharged of all Bonds, Debrs or De-
mands whatfoever, from the Beginning of the World until
this prefens Day, by the (zid Tho, Oxenbridge. _And thas
be the faid Will. Hickmot is ro deliver all fuch Bonds as be
bath yet undelivered ro Tho. Oxenbridge, except one Bond
of 40l yer unforfeit, which is for the Payment of 22 1,
wherein the faid Tho, Oxenbridge, and Rog. Oxenbridge,
bis Brother, flandeth bound to the faid Will. Hickmot. In
Witnefs whereof, &c. And the Plaintiff faid that he ought
not to be barred of his A&ion, for he faid that the Bond of
40!, {o excepted, and the faid Bond Cur’ bic projas’ are one
and the fame Bond, &r. upon which the Defendant de-
murred in Law. And in this Cafe three Points were re-
folved. 1. That the faid Acknowledgment by his Deed
to be fatisfied and difcharged of all Bonds, is in Judg-
ment of Law a Releafe or Difcharge of the Bonds, for
none ‘ought to be fatisfied but once, although the word
Difcharged' is not properly f3id of the Part of the
Obligee, but of the Obligor, for the Obligor is to he dif:
charged ; yet when the Obligee confefles himfelf to be

‘ I difcharged
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difcharged of all Bonds by the faid Tho. Oxenbridge, it a--

mounts to as much as the Bonds themfelves fhall be dif-

charged : So that as well this Word Difcharged, as txis

Word Satisfied, is fufficient in Law to bar the Plaintiff of

all Benefit of the faid Bonds ; For by what Words a Debt

by a Deed may be created, by the contrary Words it may

be difcharged. Vide (4) 22 E. 4. 22.4. (4) 8 E. 4. 5. a.(s) Fitz.Oblig,

37 H. 6. 9. 4. what fhall be good Words (c)Obligatory : B i oy 6

bis idem exigi bona fides non patitur, € in fatisfattioni- Wevrw 5o

bus non permittitur amplius fievi quam. femel faltum eff, 2 Rol146, 1af.
2. [t was refolved, That the faid Exception fhall (4) ex- (5)B§1r(2)~bfl)_bhg.

tend to all the Premiffes, and not only to the Claufe of'?é) Dyer a2

Delivety, for 3 Reafons ;5 1. Becaufe it is a Rule, Quod p- 139, 140.

(e) exceptio femper ultimo ponenda eft. Vide Regift. 1. Zz;‘%f'lgg

2. All the Words before make but one entire Sentence, and Kelw. 34. b.

one depending upon. the other, for it was Reafon, when 37} 6.9 2.

Bonds are fatisfied and difcharged, that they fhould be de- ﬁ’tf‘gi)ﬁ'a'l

livered. 3. There was Reafon, thar this Bond of 40/ B:.Obli _gg'. +

fhould be excepted, for it was not then due. Stath. O%lig. 1.
The 3 Point, That now it (f) appears by the Plaintiff’s ’(- dl){?}it“ifé""‘

Confeffion in his Replication, That he can’t have an A&ion 09,210, -

againft the Defendant only, but ought to have brought it (¢) Lit.Rep.63.

againft him and Roger Owenbridge, for the Bond of 40/ -(120’]°;‘°f)3°‘*'

excepted was a joint Bond ; and the Plaintiff avers in his-tich, 154,}9'9;

Replication, that is the Bond upon which he has conceived Style 354

this Acion, and therefore' he has abated his own Writ. 8 Co 133 b..

But the Court gave Day to another Term, at which Day

the Plaintiff was Nonfuit. -
[ Foinder of Defendants. See 6. Mod, 158.]
t g ' <

B a-
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BaTEN' s Cafe

Mich. § Jacobi.
In Communi Banco.

See §Mod. 245. HEmy Baten, and Flizaberh his Wife brought a quod
’C::gfé‘:fz’gc' L permittat againft George Sampfon, to proftratea Houfe
54, 455.  in the Parifh of St. Clements Darnes without Temple Bar,
London, which. the. faid George wrongfully, and without

Judgment had built ad nocumentund liberi tenementi nuper

Johannis Pleader, & modo pred’ Henrici & Eliz. iz jure

1pfins Eliz. &¢. And declared: that the faid Fobn Pleader

was feifed of 2 Meffuage in the Sz7and in the faid Parith

in Fee, and fo feifed the faid George, uit’ Otlob. anno 41

(a) 3 Inft.201, Eliz, wrongfully, and without Judgment (2) ereted upon
202.Godb.233. his Freehold a Houfe, (o near the faid Mefluage nuper pred’
Johannis Pleader & meodo ipforum Henrici & Eliz. fic quod

(6) 1Brownl. 4. Orientalis pars ejufdene domus iffius Georgii (b) fuperpen-
det, Anglice, doth jut over the faid Mefluage late of the

faid Fobn Pleader, and now of the faid Henry and Eliza-

beth in laritudine 17 Inches, and in longituding 17 Feet,

ad nocumentum liberi tenementi ipforume Henrici €5 Eliz.

in eadem, &c. to their Damage of 100 A upon which the

Defendant demurred in Law. And in this Cafe 3 Points

(]’5) : Browlnl«éf- were refolved. 1. That it was not neeeflary to (¢) fhew
!f{ol’_'é‘ég';giz how the Plaintiffs had the Eftate of 7obn Pleader in the
faid Houfe to which the Nufance is done, for fo have always

been the Forms of Aétions upon the Cafe, and the Decla-

rations upon them in fuch Cafes : And fo was it adjudged *

and affirmed in a Writ of Error, as appears by the Ré-

cord (which agrees with this Cafe) in Penruddock’s Cafe

in the 5th Part of my Reports, f- 100. b. 2. It was objeéted,

That there was Variance between the Writ and the Declara-

ﬁ) godbgzas- tion in this Cafe, becaufe the Writ was (d) levawvit, &¢. ad
WA wocumentums liberi renementi nuper Johan, Pleader, &’mo{ia .
pred
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pred’ Hen. & Eliz, &c. and the Declaration was levaviy, 85c.

domume, ¢, tam prope Meffuag. fred Hen. & Elia. f1c g4

Orientalis pars, &c. fuperpendes, Anglice, doth jut over,

pred’ meffuag’ nup’ pred’ Johan. Pleader, & modo. ipfarum

Hen. & Eliz. &c. ad nocumentum liber: tenementi ipforum

Hen. & Eliz. i1z eadem, {o that the Writ is, ad nocumentum

liberi tenementi nup’ Joh. Pleader, €4 modo of the Pls, and

the Declaration is, 44 nocument’ liberi renementi ipforuue

Hen. & Eliz, and fo Variance 5 & noz allocatur, for.the Pls.

fhew in their Declaration (4) that the Erefion was in the () Dodlrin.pl.
Time of 7. Pleader, &¢. which agrees with the Writ, be- 96, 3%
caufe the Ereltion was ad nocumentum JFob. Pleaderand the

Conclufion 44 nocumentum of the Pls, is neceffary; for o-

therwife thiey can’t maintain an A&ion, nor demapd Dama-

ges. 3. It was objefted, That the Pls, have declared gene- -

rally, ad nocumenrum, and have not affigned any Nufance in

certain, £, 'That the (5)Rain fell from the faid Houfe new- (4) 2 Roll. 140,
ly built, upon the PL’s Houfe, or that the Windows are flop- 141-

ped, by which he lofes the Light, &c. as in ()4 4 5 & 4 () Do&lrin.
E. 3. 36. 4. b. (4d) Richard de Dalby’s Cafz, the Pl, in the glr“&g;cc
quod permittat fhewed the Manner of the Nufance, /. when 16 ir. Tra-
the Smoke entred into the faid Houfes, fo that no Man vers, &c. 167.
could live there. So in 18 E. 3. 22. 2. (¢) A Man brought a g:{))gE[i%-f‘s;a;b-
Writ of Nufance of 2 Houfe levied to his Freehold, and de- iy Nofnce .
clared that where he had a Houfe, and under his Houfe had

a Place which contained fo much in length, and fo much in

breadth, by which the Water ufed to defcend from his Houfe

and pafs, there the Def. had builta Houfe above the Spout, fo

that the Water and Drops of Rain could not fall as they

ought, but fell upon the Walls of his Houfe, whereby the

Timber of his Houfe perifhed. So in 32 4ff.2. In Afife of

Nufance quave divertit (f) curfum ague, €c. and afligned ( £) Ficz. AL
that he made a Trench crofsa River which came to the P1.’s fife 309.

Mill, fo that it was misturned, infomuch that where the

Mill ufed to grind three Quarters, &c. in 2 Day and Night

it could now grind but a Buthel, and alfo that the faid Wa-

ter did drown fifteen Acres of the Plaintiff’s Meadow, ad- .
joining to the fame Mill 5 fo as where he ufed to have forty

Loads of Hay in them, he could now have but feven, &c. .
Vide 30 E. 5.3.4. §5 26, a.b. 17 E.3.% 39. 2 (g) H. 4. 13.*;{7 F 3.9.0. -
4. b. and fo it was in the faid Cafe of Penruddock. But it ﬁg)‘)g;r‘z‘f&_md
was refolved, that the Plaintiffs need not in this Cafe affign permiteat 2.
any (b) fpecial Nufance ; for here it appears to the Court, Br. Quod per-
that it is to the Plaintiff’s Nufance 5 For this Cafe differs g 525
from all the faid Cafes ; for in this Cafe the Defendant (b)Doctrin.
has built a new Houfe, which overhangs Part of the placic. 86.
Plaintiff’s Houfe (which was not in any of .the other Ca- :
fes) fo that of (7) Neceffity the Rain which falls from (/) 2 Roll. 140,
the new Moufé muft fall upon the Plaintif’s Houfe. Alfo 141.

- o (@) Cujus
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(s) 2 Rol. 141. () Cujus eft folums, ejus eft ufyue ad Celum. And therewith
g‘f' é‘l‘"x‘;é"' dgree 13 H. 8. 1. And by the Overbuilding upon Part of the
51 Houfe of the Plaintiffs, he has deprived them of the Air ;
(4) 2 Rol. 141.alfo he has (#) prevented them from building their Houfe
(c) Co. Lie.  higher ;5 and that which appears (¢) to the Court need not
303. b. be averred 5 for (4) Lex mon requirit verificare quod ap-
g‘? Doct. ol pares Cur’,” Plow. Com. 87. b: in Parridge’s Cafe. 13 H. 4.
(¢) Doct. pl. 17- if (¢) an Infant brings an Aflize of Mortdanceflor, he
86. need not aver, that it is within the Time of Limitation,
8Co.126.b. for it appears by the Plaintiff’s Infancy, 46 E. 3. in Tref-
(f)8Co126.b. Pals for taking '(f) of Money, the Value need not be
6E. 3. 16b. f{hewed, becaufe it appears. ¥ide 33 H. 6. 54. 26 H.6. Gard.
Fi(tJCt'Bp'l" ;82;,2 48. 35 H.6. 30.4. Braffon 254. and this is according to the
Br Faux Iaun 01d Verfe, Duod (g) conftas clare non debet verificare. And
8 Form 13.  in Penrnddock’s Cafe, the Pl did not affign any”{pecial Nu-
(£) Doct. pl.85, fance before the Writ brought ; but that fuperpender 3 pedes
Bad®e'  sursilagii, &Sc. per gd’ aque pluviales de eadem domo defeen-
denses, [olum ejufd> mefuagii conterunt, ac magnopere indies
magis magifys confumunt & devaftant, & ea ratione curtila-
Sium pred’ quolibet pluviali tempore humetlaru & inun-
‘darum exiftiz: So that all the Words in the faid Declaration
being in the prefent Tenfe, and fo after the Writ _brought,
and no Affignment of any fuch particular Nufance before
the Writ brought, it appears thereby that the Court, as of 2
Thing apparent, took Notice thereof without Averment.
For Nunc pluit, & toto nunc Fupiter ethere fulger, and that
(B) Doct. pl3¢. every one knows: And the Book in 3 E. 3. Affije 362. (b)
was cited where in Affife of Nufance de foffo levato ad no-
cum’ liber: ten’ fiii 5 and made his Plaint that there where
the Water of S. held Courfe direftly from & to the Water
of Idele, the Def, had made a Ditch crofs the Water fo that
the Water was ftopt and rofe, {o that his Land lying near
the faid Ditch is drowned ad dampnum, ¢Sc. and Exception
was taken to it, becaufe he doth not fay how much Land is
drowned, {o that the Plea is uncertain (and Note he doth not
()32 ALz fhew,as in (7) 52 A before the particular Nufance upon the
Antea 54 a. drowning, f¢. that where he ufed to have fo many Loads of
Hay, that now he has but fo many;) alfo it might have
been faid, that by fome Manner of drowning, the Meadow
would be the better, but there ad damnum implies the Con-
(B)3E. 3. Al trary, but it was anfwered in the Cafe of k) 3 E. 3. that the
226’3.62' Sapra Affife fhall fay'in certain, becaufz fometimes more may be
: drowned, and fometimes lefs, wherefore the faid Plaint was
adjudged good. So in the Cafe at Bar, the Jury fhall enquire
of the Certainty and Quantity of the Damage which happen-
ed to the Pi. by the faid Nufance. Norz Reader, there are
(1) tjanes 222. 2 (/) Ways to redrefs a Nufance, one by A&ion,and in that he
fhall recover Damages, and have Judgment that the Nufance
fhall be removed, caft down, or abated, as the Cafe requires; k(:;
; the
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the Party grieved may (2) enter and abate the Nufance (#) 1 Rol.Rep.
himfelf, ‘as appears by 17 E. 3. 44. 9 E.4.35. and in Pen- ;39,%1& 197
ruddock’s Cafe, but then he fhall not have an A&ion, nor Cr. El. 256.
recover Damages, for in an 4/fife of Nufance, or Duod per- 1 Jones 222.
mittar profiernere, €c. it is a good Plea, that the Plaintiff 26R°1"4‘f"4”
himfelf either before the Writ brought, or pending the Writ, s Co. 101.b.
has abated the Nufance : For in an 4ffife or Quod permit- Cr-Jac s55.
zat, he fhall have Judgment of 2 Things, . to havé the Nu- ;:TE Car. ’Sg"
fance abated, and to recover Damages, and he has difabled 5 Mo‘ti,ii}_'
himfelf by his own A& to have Judgment for one ef them, poft. 59.

f-to have a Nufance abated, and therefore the A&ion doth

not lie; and therewith agree 50 E.3.11.4.5. The Abbey

of Buckfsft’s Cafe,and 2 H. 4. 1. 11. 46 E.3.24.4. 29 4[], 2.

52. Vide the Stat. of W. 2. ¢. 24. In () Cafibus in quibus (p) 2 Inft, 404
conceditur breve de Cancell’ de fatto alicujus, de cetero non &e. ’
recedant querentes a Curia Regis fine remedio, pro eo quod

Ten'tum transfertur de uno in alium. Fr in Regiftro de

Cancellaria non eft inventum aliquod breve in ifto cafy fpeci-

ali, ficuti de muro, domo, mercato, conceditur breve fuper

ewm qui levavit ad nocumentum, & [fi (¢) transferatur ¢) s Corzya.
domus, murus, € biis fimilia, in aliam perfondm, breve non

denegerur, [ed de catero cum im uno cafu conceditur breve in

confimili cafu fimili remedio indigente ficur prius fiar breve.

And the Reafon, that at the Common Law Affife of Nu-
fance lay not againft him who levy’d the Nufance, and himto
whom the Tenement was transferred, was becaufe there
was not found any Writ of Affife of Nufance in the Regifler,
but which fuppofed, that the Tenants in the Aflife levave-2 Infk. 435. -
runt 3 and that can’t be faid when the Tenement is trans-
ferred to another ; for he did not levy the Nufance, but only
the other ; and now this Stat. gives a Writ of Aflife in fuch
Cafe : f6. Queftus eft nobis.A. gnod B. (who levied the Nu-
fance) & €. (to whom the Tenement is transferred) levave-
runt, and this Statute extends only to Affife of Nufance
againft him who made the Nufance and his Alienee, 30 E. 3.
26.4. 0. 46 E.3.2%3.b.24. 4. 50 E. 3. 11. 4. b. and afier-
wards the Plaintiffs in the Quod permirtat had Judgment.

[Wide Aldred’s Cafe, poft. 58.1-

THE
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T H E
e Poulterers Cafe.

(1) Moor 813, T H. 8 Fac. Regis, The Cafe between (2). Seore
g;i, ’ M Plaintiff, an Ral‘%}bAWgzers, Henry Bate, F. FHood-

bridge, and many other Poulterers of Londor Defendants,
(4) Cr. Car.15, for a Combination, (#) Confederacy, and Agreempngbethxt
16. 3 Inft. 143. them fallly and malicioufly to charge the Plaintiff { who
2%"1' ReP.  had married the Widow of a Poulterer in Gracechurch-
2 Bult.271. ftreer) with the Robbery of the faid Ralph Warers, fup-
1 Jones 93 pofed to be committed In the County of Efféx, and to pro-
Iﬁagfh 79: 8% cure him to be indifled, arraigned, adjudged, and hanged,
OBeril. 124 and in Execution of this falfe Confpiracy, they procured di-
Palm. 315 vers Warrants of Juftices of Peace, by Force, whereof Srone
ilI:o}'llo’l”’was apprehended, examined, and bound to appear at the
Hard. 106.  Affizes in Efféx 5 at which Affizes the Defendant did ap-
2Inft.561, 562 pear, and preferred a Bill of Indictment of Robbery againft

the faid Plaintiff 5 and the Juftices of Affize hearing the

Evidence to the Grand Jury epenly in Court, they per-

ceived great Malice in the Defendants in the Profecution of

the Caufe ; and upon the whole Matter it appeared, Thatthe

Pl. the whole Day that Warers was robbed, was in LZondon,

fo that it was impoffible that he committed the Robbery,
(<) 1 Jones 94.and thereupon the Grand Inqueft found (c¢) Jgioramus.

And it was moved and ftrongly urged by the Defs. Counfel,
That admitting this Combination, Confederacy and Agree-
ment between them to indiét the PL to be falfe, and malici-
ous, that yet no Aétion lies for it in this Court, or elfewhere,
for divers Reafons. 1. Becaufe no Writ of Confpiracy for the
Party grieved, or Indiétment or other Suit for the K. lies,but
where the Party grieved is indicted, and legirimo modo

acquietarus,
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acquietarys, as the Books are, (#) F.N.B.114.5.6 E. 3.41. (a) F. N. B.
a. 24 E.5.34. 0. 43E.3. Confpiracy 11. 27 Affp.59. 19 H.6.28. 114.d.
21 H.6.26. 9 E. 4.12. &c. 2. Every one who knows himfelf
guilty, may to cover their Offences, and to terrify or difcou-

rage thofe who would profecute the Caufe againit them, fur-

mife a Confederacy, Combination, or Agreement betwixt
them, and by fuch Means notorious Offenders will efcape
unpunifhed, ot at the leaft, Juftice will be in danger of be-

ing perverted, .and great Offences {mothered, and therefore

they faid, that there was no Precedent or Warrant in Law to
maintain fuch a Bill as this is. Butupon good Confideration,

it was refolved that the Bill was maintainable; and in this

Cafe divers Points were refolved.

1. That at the Com. Law, {which not only favours the
Life, but &ifo the Liberty of a Man, and Freedom from Im-
prifonment,) when a Man was imprifoned pro wzorte hominis,

&¢. where prima facie by the Law he was not bailable, and

ne detineatusr diu in prifona, ft. till the Coming of the Ju-

flices in Eire, asappears by the Stat. /7 1. cap. 11. the Pri-

foner in fuch Cafe might have a Writ de (%) Odio & atia, (6)2Inft.42,43.
direted to the Sheriff, quod () affumpris tecum cuftodibus I 1 I &
placitorum corone in pleno comitatu per Sacrament’ probo-5op - o
ruin & legalium bominum,8c. inquiras utrum A. capras & (c) 2 Inft. 42.
detentus in prifona, &c. pro morte W. unde 1 ettarus (i. ac- [ide Regilt.
cufurus) eft, vettarus fit odio & atia, an eo quod inde culpa-" "33 >

bilis (it, € f7 odio & atia, tunc quo odio & atia, &5¢. niff ine
dittarus vel appellatus fuerit coram Fuftic’ noftris uwitimo i-
tinerantibus in parviibus illis, €& pro boc caprus & imprifi-
natus, &5c. by which it appears, that if the Prifoner be in-
dited or appealed, and by Force thereof imprifoned, the
faid Writ being but a Surmife lay not againft the faid Mat-
ter of Record.

2. It is to be obferved, That if upon the faid Writ e odio
€ atia, the Jury found him Not guilty, yet the Sheriff,
with the Coroners; or any of them, could not bail him ; but
then fhould iffue forth a Writ de ponendo in ballivum
to the Sheriff, which Writ recites the Inquifition, by which
the Prifoner is found Not guilty, or that he did it /& defesn-
dendo, & non per feloniam, ex malitia precogitata, vel per
wnforsunium, tib: precipimusy quod fi pred’ A. invenerit
tibi 12 probos §5-icgales bomines de comit’ tue, &¢. qui enm
manucapiant habere coram Fufticiariis. noftris ad primane
Alfifam, 8¢, ad fandum, Sc. tunc ipfum A. ¢, pred’ 12 in-
terim tradas in ballivum. By which it appears, that in fuch
Cafe the Sheriff without a Writ could not bail him, nor bail
by Writ under the Number of 12 Perfons who wou’d bail };z;

5 ide
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Vide Magna Charta, cap: 16, 26. W.1.c. 11.Glouc’, ¢. 9. W.z,
c. 29. But now this Writ e odio & atia is taken away by
the Stat. of 28 E. 5.¢.9. Vide Regiftr’ ubi fupra Stamf. P,
Cor. 77. g. Vide Brallon, lib. 3. 121.5. .

3.1t is to be obferved, That there was Means by the Com.
Law before Indiétment to proteét the Innocent againﬂt falfe
Accufation, and to deliver him out of Prifon: And as Odium
in the faid Writ fignifies Harred, fo Acia or Atia fignifies

Mulice, becaule malitia eft acida, i. eager, Sharp and Cruel, .

And it is true, That 4 Writ of Confpiracy lies not, unlefs
the Party is indiQed, and legitinto modo acquietatus, for
{o are the: Words of the Writ ; but that a falfe Confpiracy
betwixt divers Perfons fhall be punifhed, altho’ nothing be
put in Execution, is full and manifeft in our Books ; and
therefore in 27 Aff. p. 44. in the Articles of the Charge of
Enquiry by the Enqueft in the King’s Bench, there is a
Nora, Thattwo were indifted of Confederacy, each of them
to maintain the other, whether their Matter be true, or
falfe, and notwithftanding that nothing was fuppofed to be
put In Execution, the Parties were forced to anfwer to it;
becaufe the Thing is forbidden by the Law, which are the
very Words of the Book ; which proves that fuch falfe

* Confederacy is forbidden by the Law, altho’it was not put

1 Jones 94,

Moor $14.

in ure or executed. So there in the next Article in the fame
Book, Inquiry fhall be of Confpirators and Confederates,
who agree amongft themfelves, &c. falfly to indi&, or ac-
quit, &c. the Manner of Agreement and betwixt whom,
which proves alfo, That Confederacy to indift or acquit,
altho’ nothing is executed, is punilhable by Law: And
there is another Article concerning Confpiracy betwixt
Merchants, and in thefe Cafes the Confpiracy or Confede-
racy is punifhable, altho’ the Confpiracy or Confederacy be
not executed ; and it is held in 19R. 2. Brief 926. A Man
fhall have a Writ of Confpiracy, altho’ they do nothing but
confpire together, and he fhall recover Damdges, and they
may be alfo indited thereof. "Alfo the ufual Commiffion of
Oyer and Zerminer gives Power to the Commiffioners to

bus, & falfis alligantiis ; and Coadunatio is a.Uniting of
themfelves together, Confederatio is a Combination a-
mongft them, and falfz alligantia is a falfe Binding each to
the other, by Bond or Promife, to execute fome unlawful
A&: In thefe Cafes before the unlawful A& executed the
Law punifhes the Coadunation,Confederacy or falfe Alliance;

, te

enquire, &c. de omnibus coddunationibus confederationi-
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to the End to ptevent the unlawful A&; quia (a) quando a- (4)~ 1ng. 8.

liguid probibernr, probibetur & id per quod pervenitur ad Hasdr. 146.

illud ;" Et affeltus punitur lices non fequarur effetus 5 and

in thefe Cafesthe Common Law is a Law of Mercy, for it

prevents the Malignant from doing Milchief, and the Inno-

cent from fuffering it. Hill. 37 H.8. in the Star-chember,

a Prieft was fligmatized with F. () and A. in his Foreliead, (6) Moor 814.

and fet upon the Pillory in Cheaffide, with a written Paper,

for falfe Accufution. M. 5 & 4 Ph. & Ma. one alfo for the

like Caufe fuiz Stigimaticus with F.€5 A, in the Cheek, with

fuch Superfcription as is aforefald.  Vide Proverd’ 1. Si fe

iallaverint péccatores € dixerint, Veni nobifeum ut  infi-

diemur fanguini, abftondamus tendiculas contra infontene

fruftra, &c. ommnem pretiofam fubftantiam reperiemus. &

implebimus domus noftras fpoliisy &c. Fili mi ne ambules

cum eis, €c. pedes enim eorum ad malum currunt & fefti-

nant ut effundant fanguinems And afterwards upon the

Hearing ot the Cafe; and upon pregnant Proofs, the Defen-

dants were fentenced for the faid falfe Confederacy by Fine

end Imprifonment. Noza Reader, Thefe Confederacies;
unifhable by Law, before they are executed, ought to

ﬁave four Incidents: 1. It ought to be declared by fome

manner of Profecution, as in this Cafe it was, either hy ma-

king of Bonds, or Promifes one to the other : 2. It onght to

be malicilous, as for unjuft Revenge, &c. 3.1t ought to be

falfe againft an Innocent : . It ought to be out of Court vo-

luntarily. ’ L

1 Wi~
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ParTIX.

WiLLiaM ALDRED's Cafe
Mich. 8. Jacobi Regis.

Wﬂliam, Aldred brought an A&ion on the Cafe againft
T howas Benton, which began Trin. 3. Facobi, Roi.
2802, in Banco, that whereas the Plaintiff, 29 Septemd
anno 6 Fac. was feifed of an Houfe, and a Parcel of Land
in Length 31 Feet, and in Breadth 2 Feet and a half, next
to the Hall and Parlour of the Plaintiff of his Houfe afore-
faid in Harlefton in the County of Norfolk in Fee ; and
whereas the Def. was poffeffed of a fmall Orchard on the

, Eaft Part of the faid Parcel of Land, pred’ Thomas malitiofe

machinans § intendens ipfune Willielmum de eqfizmento &
proficno meffuag’ & parcell’ terre fuorunz pred’ impedire
& deprivare, the faid zoth Day of Sepremb. anio 6 Fa-
cobi guoddam magnum lignile 1n difto borto ipfius Thome
conflruxit &-erexit, ac illud adeo exalravit, &c. quod per
ligiile illud, &c. tam omnia feneflr’ & luminaria ipftus Wil-
lielmt aule & Camerarum f(uarum, quawme coftivme ipfius
Willielmi aule fue predill penitus obflupar’ fucr’, &e. &
pred’ T homas wlrerius machinans € malitiofe intendens
2pfum Willielmuin multipliciter pregavare, & ipfiz de toro
commodo, eafiamento & proficuo totius ineffuagu fui pred’
Penitus deprivare, pred 29 die Sepr. av. 6 fuprad® quodd’
wdificium pro fuibus (a) € porcis fuis in horto fuo pred’ i
prope aulam &8 conclave ipfius Willielmi preditt crexir, ac
Jues- & porcos fuos in edificio in borto illo pefvic, &
il ibidem per wegium tempus exflodivir | itagucdicr f&-

r14dos
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tidos & infulubres odoves fordidorum predilt fuum & poy-
corymn pred’ T home in aulam & conclave pred’ ac alias par-
tes pred’ Meffuagii ipfius Willielmi penetran’ & influens’
tdem Williehmus & famuli fui, ac alie perfone in meffuagio
Juo pred’ converfantes & exiften’, abfgue periculo infeltionis
in awla &3 conclavi pred’ ac aliis locis mefJuagii pred’ conti-
nuare fex remanere non poruerunt: Pretexty cujus idcie
Willielmus rotum commodum, ufum, eafiamentum, € profi-
cuum maxime partis meffuagii fui pred per totum rempus
pred tiraliter pevdidit & amifit ad damnum iffius Williel-
mi 40 L.&9c. And the Defendant pleaded Not guilty, and at
the Aflifes in Norfolk he was found guilty of both the faid
Nufances, and Damagés aflefled. And now it was moved in
arrelt of Judgment, That the Building of the Houfe for
Hogs was neceffary for the Suftenance of Man ; and one
ought not to have fo delicate 2 Nofe, that he can’t bear the
fmell of Hogs 5 for Lex non faver delicarorume votis: But it
was refolved, That the A&tion for it Is (as this Cafe is) well
maintainable 3 for in a Houfe 4 Things are defired, babi-
tatio hominis, deleftatio inbabitantis, neceffitas luminis, &
falubritas aeris, and for Nufance done to 3 of them an Ac-
tion lies, &. 1. to the Habitation of a Man, for that is the
principal End of a Houfe, 2. For Hindrance of the Lighe,
for the ancient Form of an A&ion on the Cafe was fignifi-
cant, fC. quod MefJuagium horrida tencbritate obfcuratume

fuit, therewith agree 7 E. 3. 50.0. 22 H. 6. 14. (2) by (a)2:2H.6.15.4.
Markham, 11 H. 4. 47. and as to this there was a Cafe ad- 2 Rol. 150,
judged in the King’s Bench, Trim 29 ElL Tho. (b) Bland () tor 136

brought an A&tion on the Cale againft 7 homeas Mofeley, and
declared how that Fames Blaind was feifed in Fee of an an-
cient Houfc in Nezheroufegate in the Parifh of St. Michael in

v Rolo1o7,558.
Yely. 216,
1 Boltkr. 11y,

the County of the City of 207k ; and that the faid Fames, Godb. 183,

and all thofe whofe Eftate he had in the faid Houle, from
Time whereof, ¢Sc. have had and have uled to have for
them and theoir Tenants, for Life, Years, and at Will in the
Weft fide of the faid Houfe feven Windows or Lights againft
a Piece of Land containing half a Rood, in the Parifh
aforefaid, adjoining to the {aid Houfe, which Piece of Land,
from Time whereof, was without any building, until the 28
Day of Septemb. anzo 28 -ElL and fhewed the Length and
Breadth of the faid Windows for all the Time aforefaid, by
Force of which Windows the faid Fames; and all thofe
whofe Eftates he had in the f2id Houfe from Time where-
of, £5¢. have ufed to have for them and their Tenants afore-
faid divers wholefome and neceffary Eafements and Commo-
dities, by rcafon of the open Air'and Light,&c. And that
the fuid Fomes the 20 Sep. an. 8. EL demifed to the Pl. the

faid Houle for 5 (¢) Years; and that the Def. malicioufly in- (¢) F. N.B.

) P tending 184 g
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tending to deprive him of the faid Eafements, & obfcurare
MefJuaginm pr£d” borrida tenebritate, &¢. 20 Nov. ann. 29

() 3Inft. 221, Eliz, had ere@ed a new (#) Building on the faid Piece of
ot Land, {o near, &¢. that the faid 1 Windows were ftopped,
whereby the Pl loft the faid Eafements, €¢c. Et maxima

pars Mefuagii prediét horrida tenebritare obfcurata fuit,

&ec. In Bar of which Aftion the Defendant pleaded,

quod infra predit civitarem Ebor’ talis babettr, & 4 toto

temnpore cujus contrarii memoria non exiftit, babebatur con-

Juerudo, videl't, quod ff quis habuerir feueftras & vifum per

eafdene verfus terram vicini fui, vic.nus ille vifim illarum
fenefbrarum obfiruere fuper revrom illam folebar & poffer,

Sicut melius viderit (ibi expedi; e. By Force of which Cuitom

he juftified the Stopping of the faid Windows ; and upon

that the Pl. demurred in Law ; and it was adjudged by Sir

(5) Yelv. 216 Chr. Wray Ch. Juftice, and the whole Court of K.’s Bench,
\Godb. 185, Lhat the Bar-was infufficient in Law (5) to bar the PL of
his A&ion, fur two Reafons: 1. When a Man has a lawful
‘Eafement or Profit, by Prefcription from Time whereof, &,

‘another Cuftom,which is alfo from Time whereof, &7¢. can’t

Vide ante 53. take it away, for the one Cuftom is as ancient as the other:
‘As if one has a Way over the Land of 4. to his Freehold

by Prefcription from Time whereof, £&¢c. 4. can'’t alledge a

Prefcription or Cuftom to ftop the faid Way. 2. It may be

that before Time of Memory, the Owner of the faid Piece

of Land has granted to the Owner of the faid Houfe to have

the faid Windows, withoutany flopping of them, and {o the

Prefcription may have a lawful Begioning : And Wray Ch.

Juftice then faid, That for ftopping as well of the whole-

(e) 2Rel. 141 fome Air (¢) as of Light an Action lies, and Damages fhall
be recovered for them, for both are neceffary, for it is faid,

& vefitur aura cthereas and the faid Words orrida tene-

britate, (Sc. are fignificant, and imply the Benefit of the

() 2 Rol. 141, Light. But he faid, That for (4) Profpedt, which isa Mat-
ter only of Delight, and not of Neceffity, no Action lies for

flopping thereof, and yer it'is a great Commendation of an

Houle if it has a long and large Profpe&, unde dicitur, Laou-

daturque domus longos qui profpicit agros. But. the

Law don’t give an A&ion for fuch Things of Delight.

And Solomon fays, Ecclefiaft. 11. 3. Dulce lumen e}

5 delellabile oculis videre folem. Er olim (nr Plutar-

chus in Conv. 7. Sap. refert.) Rex Athiopum interro-

garus -quid optimnm ? refpondebar lucene 5 quis enine na-

tura Duce tenebras non exhorreftit 7 and if the Stop-

ping of the wholefome Air, &c. gives Caufe of A&ion,

a fortior: en Altion lies in the Cafe at Bar, for in-

felting and corrupting the Air.  And the Building of a

: (@) Lime-~
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(#) Lime-kiln is good and profitable 5 but if it be built {0 ¢4) , Rol. 141.
near an Houfe, that when it burns the Smoke thereof 6 Mod. 245.
enters into the Houfe, {o that none can dwell there, an Ac- Ante 55.

tion lies for it. So if a Map has 2 Watercourfe running in a

Ditch from the River to his Houfe, for his neceflary Ufe ;

if o * Glover fets up a (b Lime-pit for Calve skins,and Sheep- # paim. ¢33.
skins, fo near the faid Watercourfe, that the Corruption of (4 2 Rol 141.
the Lime-pit has corrupted it, for which Caufe his Tenants > A?“’" fur
leave the fgid Houle, an Ation on the Cafe lies for it, as it le Cafe 123
is adjudged in 13 (¢) H. 7.26.2. and this flands with the () ane. 51. 2
Rule of Law and Reafon, f&. Probibetur ne quis faciat in ralm. 536,
Juo quod nocere poffir alieno: Et fic (d) utere tuo ur alie- (4) Palm, 536.
num non ledas. Vide in the Book of Enrries Tit. Nufance

406. b. he who has a feveral Pifcary in a Water fhall

have an A&ion on the Cafe againft him who erells a (¢) (&) 2 Rol 141.
Dyhoufe, ac fimos, feditates, & alia fordida extra domum Pilm. 536.
pred’ decurrentia in pifcarian pred’ decurvere fecit, per

quod idem froficuune piftari# fue pred’ rotaliter amifit, &,

And there is another Precedent againfta Dyer, &c. guod i-

dem Henricus i1 manfione fua pred’ ob metuimn infeltionis per

borridum fetorem fumi, feditatis, € aliorum fordidorum,§Se.

per magnum temmpus morari non audebat, . So in the Cafe at

Bar, forafmuch as the Declaration is, That the Defendant

malicioufly intending to deprive the Plaintiff of the Ufe and

Profit of his Houfe, erefted a(f) Swine-Sty zam prope(f):Rol 141
anlam & conclave ififtus Will'i, ac fues € porcos fuos in wdi- IP‘!l;t.lg&f
ficio illo pofisit, & ol ibid’ per magnum tempus cuftodivit, e 535
ita quod fetidi & infalubres odores fordidorum pred’ fuuns .

& porcorum pred Thome in.aulam, €. penetran’ & in- -

fwen, idem Will'us ac famuli fui, &e. in mefuag preditt’
converfantes exiftern’ abfy; periculo infeltionis in aula, e,

continuare [en remanere non potuerunt, preestu cujus i-

dem Will’ totuzz commodum, §5¢. maxime partis pred® mef-

Juag’ per rorum tempus pred’ totaliter perdidit. 'T'o which

Declaration the Defendant pleaded Not guilty, and was

found guilty of the Matter in the Declaration : It was ad-

judged that the Plaintiff fhould recover. ‘

13 - Jomy
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PA‘_RT IX.

JouN L amB's Cafe
Mich. 8. Jacobi 1. \

In the Star-Chamber.

hd .
—

&L O0hn, Eamb Proftor of the Ecclefiaftical Court exhibit-
./ ed aBill in the Star-Chamber againft William Marcke,
Rob. Harrifon, and many others of the T'own of Nosthainp-
ton, and againft Shuchurgh and others, for publifhing two
Libels, It was refolved, That every one whao fhall be con--
vifted in the faid Cafe, either ought to be a Contriver of
the Libel, or 2 Procyrer of the Contriving of it, or a mali-
cioys Publifher of it, knowing it to be a Libel ; for if ope
rcads a Libel, that is no Publication of it 3 or if-he hears it
read, it is no Publication of it, for before he reads vr hears.
it, he cap’t know it to be a Lihkel; or if he hears or reads
it, and laughs at it, it is no Publication of it ; but if after
he has read or heard it, he repeats it, or any Part of it in
the Hearing of others, or after that he knows it to be a
Libel, he reads it to others, that is an unlawful Publi-
cation of it; or if he writes a Copy of it, and does not
publifli it to others, it is no Publication of the Libel ;
for every one who fhall be convicted ought to be Contri-
ver, Procurer or Publifher of it, knowing it to be a Libel.
But it is great Evidence that he publifhed it, when he,
knowing it to be a Libel, writes a Copy of it 5 unlefs after-
wards he can prove that he deliverd it to a Magiftrate to
examinc it; for then the A¢& fubfequent explains his

5 Co. 125. b. - Intention precedent.  Vide Reader, Bralf.lib. 3. tralt. de

Corona
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Corona, cap. 56. fo. 155. Fiat autem injuria, cum quis pug-
no percuffus fuerit, verberarus, vulnerarus feu fuftibus ce-
fus; verum etiam cum ei convitinm 4iltum fuerit 5 vel de eo

fattum carmen Jamofum.

[See for Libels, &c. = Salk. 417, 418, &¢. Carthew 4o5.]

:,*,“_
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Part IX.

A
v

ROBERT BRADSHAW's Cafe.

Trin. 10 Jacobi 1.

Ohbn Salmond brought an Altion of Covenant againft Ro-
oJ bert Bradfpaw in the King's Bench, which began Hifk.
8 Fac. Regis, rot. 520, and declared that Bradfbaw by his
Indenture’'s Aug. anno 3 Fac. Regis, demifed to the faid
Fohn Salmond divers Lands and Tenements in Stanford, in
the County of Leicefter for fix Years, if Robert Reyns,Son
and Heir apparent of Nicholas Reyns fhould fo long live ;
and covenanted by the fame Indenture with Salmond, That
the faid Bradfbaw then had full Power and lawful Authori-
ty to demife the Premiffes according to the Form and Ef-
fect of the faid Indenture. ~ Salmond for Breach of the faid
Covenant in Fa&t faid, That Bradfaw at the Time of the
Making of the faid Indenture had not full Power and law-
ful Authority to demife the Premiffes, according to the
Form and Effe& of the faid Indenture, & fic pred’ Rob'us
conventionem fiuam pred cuw codem Johan' in bac parte
non tenuit, fed illam penitus infregit € illam, &c. to the

" Damages of Szlmond 200 . Bradpaw pleaded, that after

the Making of the faid Indenture, there was a Concord be-
twixt him and Salmond, That Bradfbaw fhould pay to Sal-
wond in full Satifaétion and Difcharge of the faid Covenant;
and of all other Covenants in the faid Indenture,12 /. which
Sum Bradfbaw paid, and Salmond accepted accordingly:
Salmond denied the Concord upon which they were at If-
{ue, and found for the Plaintiﬂ',pand Damages affefled 133 /.
6 5. 84. and Cofts, &c. whereupon Salmond had Judgm. for
Damages and Cofts iz t0t0 to 145 L. 75. 8.4. upon which
Judgment Bradfbaw brought a Writ of Error iz Came-
r4 Scaccarit, and affigned two Errors for the Infuffi-
ciency of the Declaration; one that the Plaintiff Sal-
mond had not averred, that Robers Reyus was alive at
' ‘ R the
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the Time of the Beginning of the faid Leafe, nor at the
Time of the A&ion brought 5 € #on allocatur 5 for the
Covenant refers to the Time of the Leafe made, and then

be Reyns alive or dead the Altion lies ; for if he be dead
before the Leale, then the Leafe is abfolute, and if he died

after the Leafe, and before the A&ion brought, yet the
A&ion lies, and Confideration fhall be had therecf in Da-
mages. 'The other Error which was afligned was, That
Salmond in his Declaration had not fhewed what Perfon
bad Right, Title, Eftate or Intereft in-the Lands and Te-
nements demifed at the Time of the Making of the faid
Indenture, by which it might appear to the Court, that
Bradfbaw had not full Power and lawful Authority to de-
mife the Premiffes, and fo enable himfelf to an Aion,
and to charge -the Defendant to anfwer him Damages for
the Breach of the faid Covenant. But upon Conference
and Debate amongft the Juftices, it was refolved, That the
Affignment of the Breach of Covenant was good, for he
has followed the Words of the Covenant #egative, and it lies
more properly in the Knowledge of the Leffor what Eftate Bccirin. pl.61.
he himfelf has in the Land which he demifes, than the Co 'Lir.303. b.
Leffee who is a Stranger to it; and therefore the Defen- gf TacRep]-;svz.
dant ought to fhew what Eftate he had in the Land at the Yelu s, =
Time of the Demife made, by which it might appear to

the Court, that he had full Power and lawful Authority to

demife it. Nora, this Point adjudged by both Courts.

Cr. Jac. 304.
o i

[See Fitagib. 62.]

M 4 c-



Indictment of
Murder.

Cro. Jac. 279

Parr IX,

MACKALLEYs Cafe.

On a Special Verdict at the Seffions of
Gaol-Delicvery held for Newgate, in
the 8th Year of King James I. viz.

AT the Seffions of Gaol-Delivery for Newgate, holden
for the City of London at the Juftice-Hall in the O/d
Baily, in the Parifh of St. Sepnickre without Newgare, in
the Suburbs of the faid City, upon Wednefday the fifth
Day of December, in the Year of the Reign of the Lotd
Fases, by the Grace of God of FEirgland, France, and
freland King, Defender of the Faith the 8th, and of
Scotland the g44th, before William Craver Knt. Mayor of
the City aforefaid, Z4o. Fleming Knt. Ch. Juft. of the faid
Lord the King, to Pleas before the King himfelf to be
holden affigned, George Snigg Knt. one of the Barons of
the Exchequer of the faid Lord the King, 7obz Croke
Knt. one of the Juftices of the faid Lord the King, of the
Bench (at Weftminfter,) Edw. Bromley Knt. one of the
Barons of the faid Lord the King, of his Exchequer afore-
faid, Pobn Sotherton another Baron of the Exchequer a-
forefaid, Henry Montague Knt. Recorder of the faid City
of Loundor, and others his Companions, Juftices of the faid
Lord the K. by Letters Patent of the faid Lord the K. to
them and others, or to any four or more of them thereof
made ; To enquire by the Oaths of good and lawful Men of
the faid City of LZondon, as well within Liberties as without,
by whom the Truth of the Matter might beft be known, of
whatfoever Treafons, Mifprifions of Treafons, Infurretions,
Rebellions, and of whatfoever Murders, Felonies, Manflaugh-
ters, Killings, Burglaries, Mifdeeds, Offences and Injuries
whatfoever, within the aforefaid City committed, as in the
faid Letters Patent is fpecified 5 and to the faid Treafons
and other the Premiffes according to Law and the Cuftom
of the Kingdom of the faid Lord the King of Englmzé{,

0
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0 Fear and determing 5 as alfo the Jultices of the faid
Lord the King to the Gaol-Delivery of Prifoners there
being 2ffign’d, by the Oaths of Ralph Fdmunds, Leonard
Harwood, Fobn Froft, Edward Davies, Fobn Lyfant,
FErancis Barton, Edward Parnell, Thomas Hyet, Henry
Kent, Edward Motley, Humphrey Lee, Richard Weftcor,
William Fairbrother, Edward Fawcer, and Thomas Smith,
good and lawful Men of the City aforefaid, it is prefent-
ed, That whereas upon Saturday the 17th Day of Novem-
ber in the 8th Year of the Reign of our Lord Fames, by
the Grace of God of England, France and Ireland King,
Defender of the Faith, &c. and of Scorland the 44th, in
the Court of the Lord the King, before Richard Pyor Al-
derman, then, and as yet one of the Sheriffs of the City of
London aforefaid, in his Compter, fituate in the Parifh of
St. Aiichael in Woodftreer, Londos, aforefaid, according to
the Cuftom of the City aforefaid then holden, one Robers
Readford had levied a certain Plaint upon a Plea of a Debt
upon Demand of five hundred Pounds againft one Fobz
Murray of London, Efq; the Tenor of which Plaint fol-
loweth in thefe Words, that is to fay, Fobn Murray. Efg;
was fummoned againft Robert Radford, Salter,in a Plea of
Debt upon Demand of five hundred Pounds ;and therenpon
the aforefaid Rober? Radford then and there demanded
Procefs againft the faid Fobn Murray, according to the
Cuftom of the City aforefaid to be féerved: Upon which,
at the Requeft of the faid Robers Radford, in this Sort, in
the fame Court it was proceeded. That the aforefaid Ricl.
Pyot then, and yet one of the Sheriffs of the City aforef.
to one Richard Fells, then one of the Sergeants at Mace of
the Sheriff, and Minifter of the Court aforefaid, by Word
of Mouth, according to the Cuftom of the City,af)(])refaid,
commanded that he the faid Sergeant at Mace fhould take
and arreft the aforefaid Fobn Murray by his Body, if he
fhould be found within the Liberties of the City aforefaid,
fo as he have the Body of the faid Fobz Murray at the
next Court of the faid Lord the King, at the Guzld-ball of
the City aforefaid, fituate in the Parifh of St. Lawrence in
the 0/d Fury, in the Ward of Cheap, London, aforefaid, up-
on Wednefday the 21t Day of Novemb. in the 8th and 44th
Years aforefaid to be holden, to anfwer the aforefaid Rcb.
Radford in the Plea of his Plaint aforefaid : By Virtue of
which Command, the faid Rich. Fells the faid Fobn Niur-
ray afterwards, that is to fay, the 18th Day of the faid
Month of Novenzd. in the faid Years of the Lord the now
Kirng abovefaid, between the Hours of 5 and 6 in the Af-
ternoon of the fame Day at Louzdon aforefaid, that is to
fay, in the Parifh of St, Martin Bowyer Rowe, in the
Ward of Farrington within London aforefuid, in the
common King’s Highway there, by his Body took and

arreflted,
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arrefted, and then and there had in his Cuftody ; and the
aforefaid Fobn Murray, fo under the Cuftody of the faid
Riclard Fells, by Virtue of the Command aforefaid, then
and there (as before isfaid) being, i1t fo then and there
happened, that the faid Fobu Murray late of London,
EIP ; otherwife called bz Murray of London, Elqs
one Fobu Mackall, late of London, Yeoman, otherwife
called Fobn Mackally, late of London, Yeoman, one Fobn
Engles, late of Londonr, Yeoman, otherwife called *fobn
Englifb,late of London,Yeoman, and one Archibald Miller,
late of London, Yeoman, not having the Fear of God before
their Eyes, but moved and feduced by the Inftigation of
the Devil,with Force and Arms, that is to fay, with Swords,
&ec. to 'the Intent him the faid Fobz Murray from his ar-
reft aforef. thén and there to refcous, in and upon the aforef.
Rich. Fells, then and there made an Aflault and Affray, in
which faid Affray the aforef. Fobn Mackall, otherwife called”
Folbnm Mackalley, with a Sword called 2 Rapier, made of Iron
and Steel, of the Value of 12 4. which he the faid Fobn
Muckall, otherwife called Fobiz Mackalley, in his Right
Hand then and there had and held, the faid Richard Fells
in and upon the left Part of his Body, under the left Shoul.
der-blade of the faid Richard, felonioufly, voluntarily, and
of Malice forethought, then and there firuck and thruft in,
giving to the faid Richard Fells then and there with the
Sword aforefaid, called a Rapier, in and upon the left Part
of his Body, under the left Shoulder, one Blow and Mor-
tal Wound, of the length of half an Inch, and of breadth
of half an Inch, and of depth 6 Inches, of which faid Stroke
and mortal Wound aforefaid the aforefaid Riclard Fells then
and there, that is to fay, in the Parifh and Ward laft afore-
faid, prefently died. And further the Jurors aforefaid pre-
fent, That the aforefaid Foln Murvay, late of London, Elg;
otherwife called Fobn Murry, late of London, E{q; the a-
forefaid Fobn Engles, late of London, Yeoman, otherwife
called Fobn Englifb, late of London, Yeoman, and the a-
forefaid Archibald Miller, late of London, Yeoman, the faid
18th Day of November in the Years 8th and g4th above-
faid, between the Hours aforefaid, in the Parifh, Ward,
and Place laft aforefaid, felonioufly, voluntarily, and of
their forethought Malice were prefent, fighting, “procuring,
helping, abetting and comforting the aforefaid Fobn Mac-
kall, late of London, Yeoman, otherwife called Fobn Mac-
kalley, late of London, Yeoman, to the aforefaid Richard
Fells in Manner and Form aforefaid to be killed and mur-

dered;
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dered: And fo the Jurors aforf fay, that the aforeﬁ‘}obn
Mackall, late of London, Yeoman, otherwife called Fob#
Mackalley, late of London, Yeoman, Fobnz Murray, late of
London, Efq; otherwife called Fobn Murry, late of ZLon-
don, Efq; Fobn Engles, late of London, Yeoman, otherwife
called Fobn Euglifs, late of London,Yeoman, and "Archibald
- Miller, late of London, Yeoman, the aforefaid Rich. Fells at
London aforcf. that is to fay,. in the Parifh and Ward laft a-
foref. felonioufly, voluntarily, and of their forethought Ma-
lice, in Manner and Form aforefaid, killed and murdered,
againft the Peace of the Lord the now King, his Crown and
‘Dignity, &¢. Andupon this, at the felf fame Seffions before
the aforef. Juftices, the aforefaid Fobn Murray, otherwife
Murry, Fobn Mackall, otherwife Mackalley, Fobn Engles,
otherwife Englifb, and Archibald Miller, in the Cuftedy of
the faid Richard Pyor, and Francis Fones, Sheriffs of the

Ciry aforefaid, being in the Gaol of Nemgare aforefaid, to

the Bar there brought, in their proper Perfons came, and
feverally being asked, how of the Felony and Murder aforef.
they would acquit themfelves ? Every one of them for him-
felf feverally faid, that he is not thereof Guilty ; and thereof
for good and ill feverally put himfelf upon the Country
‘and Richard Langley, Eiq; who in this behalf followeth for
the Lord the King likewife ; Therefore immediately came a
Jury thereof, and the Jurors of that Jury, by the Sheriffs
aforef. of the City aforel. impanelled being called, that is to
fay, Will. Morgan, Tho. Daibie, Tho. Evais, T ho. Auftin,
Solomon Green, Will. Chewn, Will. Ellil, Mercalf Allington,
SFobn Drake, Will. Tayloy, Owen Davies, and Lho, Dam-
port appeared, who to {peak the Truth of and upon the
Premiffes being chofen, tried, and {worn, fay upon their
Oath, That the City of London is, and all the Time whereof
the Memory of Man is not to the contrary, was an antient
City ; and that within the City aforefll all the Time aforef.
there was a Court of Record holden in the Compter, fituate
in the Parith of St. Michael in Woodftreet aforef. before one
of the Sheriffs of the City aforel. for the Time being ; and
that within the City aforel.there is fuch,and from the whole
Time aforefaid, there was fuch a Cufltom, that in the aforef.
Court, all and fingular Perfons from the whole Time aforef.
were ufed to levy Plaints of Pleas of Debt, amounting to
whatfvever Sum againft any Perfon whomfoever, and to
caufe the fame Plaints to be entred in a Book of the Porter
of the Compter aforefaid, and that from the whele Time
aforefaid there was, and isa Porter of the Compter aforef.
which Porter of the Compter aforefaid for the Time be-
ing, from the wholc Time aforefaid, was an Officer of
one of the Sheriffs of the City aforefaid, to enter Plaints

in
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in Form aforefaid levied in the Book of the Porter of the
Compter aforef. againft any Perfon whatfoever, at the Suit
of any Perfon whatfocver, in Pleas of Debt, amounting to
what Sum foever, in a certain fhort and fummary Manner,
And that the Plaints aforef in the Book of the Porter aforef;
entred, from the whaole Time aforefaid, ufed to be tranf
ferred and entred of Record, in the Rolls of the Courtaforef,
in due Form of Law, within reafonable and convenient Time
after the Entry of the fame in the Book of the Porter a-
forefaid ; and that in the City aforefaid, there is, and for,
the whole Time aforef. there was a Cuftom, That any Per-
fon being a Sergeant at Mace of the faid Sheriff, and Mini-
fter of the Court aforefaid, at the Requeft of the Party,
whofe Plaints {o are levied of Qffice, it was ufed after the
Entry of the fame Plaints, in the Book of the Porter afore-
faid, aswell before the Entry of the fame Plaints, in the Rolls
of the Court aforefaid, as after the Entry thereof in the Rolls
of the Court aforefaid, to take and arreft by his Body, any
fuch Perfon againft whom fuch Plaints were levied, to an-
fwer to the Plaint of fuch Perfon, without any other Com-
mand by Word of Mouth, or otherwife to fuch Sergeant at
Mace, and Minifter of the Court aforef. in that behalf di-
rected, or to be dire€ted. And the Jurors aforef. fay upon their
Qath aforef. that the aforefl Saturday the 17th Day of Nov,
in the Year of our Lord 1610, the aforel. Rob. Radford, Ci-
tizen of London, requefted the aforel. Rich. Fells, then one
of the Serjeants at Mace of the faid Rich. Pyor,then one of
the Sheriffs of the City aforef. That he the faid Rich. Fels
would caufe to be levied a Plaint of Debt of 500 L in the
Compter aforefaid, at the Suit of the faid Rob. Radford, a-
gainft the aforef. Fobn Murray, Efq; and thereupon would
arreft the aforef. Fobn Murray, to anf{wer to the aforefaid
Robert Radford, in the Plaint aforefaid 5 and the faid Ricl.
Felis thereupon was at the faid Compterin the Parifh of St.
Michaelin Woodftreet afarefaid, and there the faid 17th Day
of Nov. in the 8th and 44th Years aforef, caufed to be le<
vied a Plaint of Debt of sool againft the aforel. Foln Mur-
7ay, at the Suit of the aforefl. Rob. Radford, which Plaint
then was entred in the Porter’s Book of the Compter aforef.
as in the like Cafes ufually it is, and according to the Cu-
flom aforef. in thefe Words. (. Fobn Murray, Efq; againtt
Rober: Radford,Salter, Debt 500 /. Pledges Fleat Streat, by
Robert. Fells Setjeant: Which Plaint afterwards was.entred
of Record in the Rolls of the Court of the Compter aforef.
in thefe Words, ff. Saturday the 1-th Day of Now. in the
Year of the Reign of King Fames, of England, France, and
Ireland the 8th, and of Scotiand the 44th, Fobn Alurray
Elqg; 8. againft Rob. Radford, Salter, in = Plea of Debt upon
Demand
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Demand soo £ Pledges of following the Suit, Fobn Fleat
and Rickard Streat, by Fells Serjeant, &c. Burt the Jurors
aforef. upan their Qath fay, That the Entry aforfaid, in the
Rolls of the Gourt aforef. made, was upon Mondgy the 19th
Day of Nov. in the 8th and 44th Years aforefl and not be-
fore. And that the faid Rick. Fells upon Sunday the faid
18th Day of Noveb. with 3 other Officers inhis Company,
flayed about the Gate called Zudgate, within the Libertics
of the City aforef. by virtue of the Plaint aforef. to arreft
the aforefaid Fohn Murray as he fhould pafs by : And af-
terwards when the {aid Zobn Myrray, between the Hours
of 5 and ¢ in the Afternoon of the faid 18th Day of Now.
walked and paffed by and through Ludgare aforef. in the
common King’s High-way, with 6 other Perfons in his Com-
pany, (the faid Perfons being armed,) the faid Rich. Fells,
then being one of the Serjeants at Mace of the faid Rich.
Pyat, then one of the Sheriffs of the City aforef {worn and
known, and Minifter of the Court aforel. near Ludgare, in
the faid common King’s Highway, in the aforefaid Parifh
of St. Martin Bowyer Row, in the aforef. Ward of Far-
rington within Loudon aforef. came to the faid Fobu Mur-
74y, and him the faid Fobx then and there within the Arms
of the faid Richard, by virtue of the Premiffes, took and
held, and to the faid Fobz Murray. asin the Words following
prefently faid : I, him the faid Richard Fells meaning, arreit
you, meaning the faid Fobz Murray, in the King’s Name,
at the Suit of Mr. Radford, the faid R. Radford, in the
Plaint aforefaid named, meaning. But the faid Jurors fay,
that the aforel. Rich. Fells,at the Time of the Arreft aforell
did not fhew to the faid Fobnz Murray any Warrant, or his
Mace, but fay, That, the aforef. Rich. Fells then carried and
had at the Back of the faid Richard his Mace, and that none
of the Officers aforef, who came in the Company of the faid
Rich. Fells,any Weapen then had ; and the faid Fobn Mur-
72y looking about him, and firivipg with the faid Richard
Fells, then and there faid to thofe Perfons, who came inthe
Company of the faid Fobu Murray,in thefe Englify Words 3
Draw, Draw, Rogues ; upen which the faid Fobn Mackal,
otherwife Mackalley, and Fobn Engles, otherwife Englifb,
then and there being in the Company of the faid Fobn
Murray, drew their Rapiers s and the faid Rich. Fells and
Fobn_Murray then being fallen upen the Ground, and the
faid Rich. Fells lying uppermoft, the faid Fobn Mackall, o-
therwife Mackqlley, with his Rapier drawn, run to the faid
Richard Fells, then and there to refcue the faid Murray
from the Arreff aforefaid, and with his Sword aforefaid
the faid Richard Fells ftruck, and thruft in, giving unto
the faid Richard Felis in and: upon the left Part of his

2 Body,
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Body under the left Shoulder-blade of the faid Richard; the
Stroke and mortal Wound in the Indi€tment aforef. men-
tioned, of which Wound the faid Rich. Fells then and there,
that is to fay, in the Parith and Ward laft aforef inflantly
died. And further the Jurors aforef fay, that ar thte Time of
the Killing of the aforef. R.Fells,in Manner 4nd Form aforef,
the faid Fobn Murray, and Fobn Engles, otherwife Englifp,
were prelent, and aiding to the faid Fobn Mackall; other-
wife 'Mackailey, to him the faid Richard Fells in manner a-
forel. to be killed ; but whether upon the whole Matter a-
forel. by the Jurors aforef. in Form aforef. found, the kil-
ling aforef. of the faid Rich. Fells in Form aforefaid done,
be Murder or not, the Jurors aforefaid do not know ; and
thereof demand the Advice of the Juftices and Court here;
and if upon the whole Matter aforef. it fhall feem to the
Juftices and Court here, that the aforef. killing of the aforef,
Rich. Fells be Murder, then the Jurors aforef. {ay upon their
Oath aforel. that the aforef. 7. Murray, 7. Mackally, and 7.
Englifb, are guilty, and every one of them is guilty of the
Murder of the faid Richard Fells, in Manner and Form
as by the Indiétm. aforef. againft them it is fuppofed; and
that they at the Time of the Murder aforef.-in Form aforef,
committed, had no Goods or Chattels, Lands or Tenements
to the Knowledge of the Jurors aforefaid. And if upon the
whole Matter aforef. in Form aforef. found, it fhall feem to
the Juftices and Coutt here, that the aforef. killing of the
aforef. Rich. Fells, in Form aforef. committed, be not Mur-
der; then the Jurors aforef. fay upon their Oath aforef.:
that the aforel. Fobun Murray, Fobn Mackall, and Fobn En-
gles are not guilty, nor any of them is guilty of the Mur-
der of the atoref. Rich. Fells, as they have alledged, nor
for that Occafion ever withdrew themfelves, or any of them
withdrew himfelf: And if upon the whole Matter aforef.
in Form aforef. found, it fhall feem to the Jufticesand Court
here, that the killing of the aforell Rich. Fellsin Form aforef.
done, be Felony or Man-flaughter ; then the Jurors aforef.
fay upon their Oath aforef. that the aforefl, Fobn Murray,
SFobn Mackall, and Fobn Engles are guilty, and every of
them is guilty of the Felony and Man-{laughter aforef, and
that they have no Goods nor Chattels, Lands or Tenements,
&¢. And further, the Jurors aforef. fay upon their Oath a-
foref. that the aforefl Archibald Miller in the faid Indi&t-
ment named, of the Felony and Murder aforefaid is not
guilty, nor for that Occafion ever withdrew himfelf. There-
fore 1t is confidered by the Court, that the aforef. Archibald
Miller go thereof acquitted without Day, &c. And becaufe
the Court here,of giving their Judg. of and upon the Premif-
fes, concerning the aforefaid Fobn Aurray, Fobn .Mezckalii

2 o an



Part IX. Pleadings in Mackalley'’s Cafe.

and Fobn Engles are not yet advifed, Day is given to the
aforefaid Fobn Murray, Fobn Mackall, and Fobn Engles,
until the next Seffions of Gaol-Delivery aforefaid, for the
aforefaid City to be holden, they under the Cuftody of the
aforef. Sheriffs in the mean while committed fafely to be
kept, for to hear their Judgment theteof, §&5¢. And becaufe
the Juftices aforefaid are not yet, &c.

K MA&
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Mackalley’s Cafe, in killing of

a Serjeant of London.
“Pafch. g Jacobi 1.

B Y the King’s Command all the Judges of Eugland were

ordered to meet together to refolve what the Law was,

upon the faid Record 5 and accordingly all the Judges of
England, and Barons of the Exchequer met together the
Beginning of Hillary Term now laft paft, and heard Coun-

“fel learned upon this fpecial Verdi&, as well of the Pri-

foners, as of the King ; that is to fay, Serjeant Harris the
younger, Anthony Dior and Randall Crewe of Counfel with

the Prifoners; and Yelverton, Walters and Coventry for the

King. And the Matter was very well argued by Counfel

+ /learned-on both Sides at two feveral Days in the fame Term

Cr, Car. 280.
Jenk.Cent.291

and divers Exceptions were taken to the Indiétm. and to the-

Verdiét alfo. Firft; againft the Inditment five Exceptions |

were moved. 1. Becaufe it appears, That the Arreft was
tortious, and by Confeq. the Killing of the Serjeant could

not be Murder, but Manflaughter, and they argued that the

Atreft alledged in the Indi¢tment was tortious, becaufe it
was made in the Night, that is to fay, 18 dieme Nov. inter
boras quintam & fexram poft mevidiem, which appears to
the Court to be in the Night, and the Night is a Time of
reft and repofe, and not to arreft any by his Body, for there-
of would enfue (as iz hoc caf accidit) Bloodfhed ; for
the Officer and Minifter of Juftice can’t have fuch

Afliflance, nor can the Peace be fo well kept in the |

Night, that is to fay, i remebris, as in the Day, in
aperta luce: And the Prifoner can’t know the Of-
ficer or Minifter of Juftice in the Night; nor can
the Prifoner fo foon find Surities for his Appearance

in
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in the Night, and thereby avoid his Impiifohment; as he

may inthe Day: And they cited 11 H. 7. 5. 4. that the Tord L

fhall not diftrain for his Rent or Services in the (4) Night. () t Rol. 672,

But it was anfwer’d by the Counfel with the K. and in the <% Avewiy

End refolved by all the Judges and Barons of the Excheq. g, piftr. 101

that the Arret (4) in the (¢) Night is lawful, as well at the D8, & Std.

Suit of a Subjelt as at the K.’s Suit 5 for the Officer or Mi-Zia e

nifter of Juftice ought to arret him when he can find him; ¢y 5™

for otherwife perhaps he will never arreft him, (quia (4) qui Milborn'sCafe.

wale agit oditlucem 5) and if the Officer does not arreft him (%) Ct Jac-z8o.

when he finds him, and may arreft him, the Pl fhall have fmesﬁ(céx

an Action upon his Cafe, and recover all his Lofs in Dama- 4s.

ges 5 and it is like the Cafe of Diftrefs for Damiage (¢) Fea—,(f) 2"2‘:’: 63

fant, for which one may difttain in the Night ; for otherwilfe }e)) vy Ll

perhaps he will never diftrain them, for they may be taken 142.2. ,

or efcape out, and then they can’t be diftrained; but in Cafe Dett- & Stud:

of Rent Service it is otherwife ; for the Law intends that ;’(‘;,,_'7.3

the Tenant will be all the Day attendant upon the Land te Miiborn’sCafe.

pay his Rent, but he is not ompellable to attend in the L Ro% 672

Night, ¥ide 11 H.4. 5. 4. 10 E.3.21. b, ()12 B. 3. Di- 50 7%

frefs 17. and no Inconvenience will enfue upon it 5 for altho’ Br. Diffr. 1or.

he can’t fee the Officer, yet when he hears him fay, Larreft (d;) 7 C?;szz‘

you in the K.’s Name, £5¢. he ought to obey him, and if the tbarn staie.

Officer has not a lawful Warrant, he fhall have his A&ion of ..

falfe (g) Imprifonment. And as to the finding of Sureties;’g) Poft: 69. b:

the Law is, That he ought to remaia in Prifon till he finds

Sureties, be it in the Day, or in the Night. But great Incon-

venience will énfue on the other Side, if thofe who are in-

debted to others fhall go at their Pleafure in the Night

without danger of arreft, for then they will become Night-

walkers,and turn the Day intoNight in defpight of their Cre-

ditors, and as the Officer or Minifter of Juftice may,by Forcg

of 2 Warrant dire@ed to him, arreft any at the K’s Suit ei-

ther for Felony or other Crime in the Night, fo may he dd

at a Subjeét’s Suit; for the K. has no more Prerogative as to

the Time to make an Arrefty than 2 Subjeét ; for the Arreft

is to no other Intent than to bting the Party to Juftice :

And it appears by the Opinion of the Court in the King’s ) s Co. 928

Bench in Semaigne’s Cafe in the 5 Part of my Repores, That {me»s’.f.f_ )

the Sheriffs may arreft in the (/) Night, as well at the Suit Cor 45

of 2 Subje&, as at the K.’s Suit. And in Heydon's Cafe in Cr_Jac 280,

the ath Part of my Repores it is refolved;, That if one "fv(\m?,::"‘éifc -

kills a (4) Watchman in Execution of his Office, it is ‘ot 68.b. =

Murder, and yet that is done in the Night; and if ;;“”f 2

an Affray be made in the Night, and the Conftable; w),J“”' ent.

ot any other, who comes to (k) Aid him to keep Cr Jac.280.

thé Peace, be killed, it is Murder ; for when the Con- Hale’s Pl Cor.

flable commands them in the King’s Name to keep A 52
X2 the
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Q; the Peace, altho’ they can'’t difcern or know him to be 2
Conftable, yet at their Peril they ought to obey him.
It was alfo refolved, That altho’in Truth between 5 and
(2) 1 Rol. 52,. 6 of the Clock in Novezmb. is Part of the Night, yet the (4)
" Court is not bound ex Officio to take Conufance of: it, no
(6) 1 Rol. 524. more than in the Cafe of (4) Burglary, without thefe Words,
i notle ejufdemn diei, or Noflanter. '
~2.Ic was obje&ted, Thar Sunday is not dies juridicus, and
therefore no arreft can be made thereon, but it is the Sab-
bath, and therefore thereon every one ought toabftain from
{ecular Affairs for the better Worfhip and Service of God in
Spirit and Truth. As to that it was anfwered and refolved,
That no judicial A& ought ro be done on that Day, but mi-
(‘)6(:"5“- 80, nifterial A&s may be lawfully executed on the (¢) Sunday 5
_fﬁ,l;,(;em_w,' for otherwife peradventure they can never be executed ; and
5Co.83.b." God permits Things of Neceffity to be done that Day;
;J;’“CS 5% and Chrift fays in the Gofpel, Bvaum eft benefacere in
Cawley 78, Sabbatho.
8 Co. 127. a. 3. Another Exception was taken, becaufe it is faid in the
Hl e8Pl 17 Beginning of the Indi€tment, iz Curia ditti Dom’ Reg' in
45 " computarorio fuo, fCituar’ in parochia Santli Michaelis in
'\ Woodftreet, London, and doth not thew in what Ward the
1aid Parifh was 5 & non allocatur 4 for it is held in 7 H. 6.
@) Cr. EL 732. 36 b. every (4) Ward in London is as an Hundred in a Coun-
ty, and every Parifth in London is as a Town in an Hundred,
and it is not neceflary to declare in what Hundred 2 Town
is, no more than in what Ward a Parifh is; but the fame is
commonly added,becaufe there are divers Parifh.in Loud. of
one and the fame Name, and the Ward is added to makea
Diftin&ion of one Parifh from another; wherefore it was
refolved, That in the Cafe at Bar the Indiétment was fuffi-
'g")lJe“k- Cent. ¢ient, notwithftanding the Omiffion (¢) of the Ward, for it
& doth notappear to us that there is any other Parith of that
Name, and this Parifh is particulatly defcribed, /. in Pa-
rochia Sanlti Michael in Woodftreet London : And there-
with agrees the Rule of the Book in y H.6. 36. 5. fora
Bill was awarded good iz Parochia Saniti Laurentii in
Fudaifino, omitting the Ward. :
The 4. Exception was,becaufe it doth not appear in what
Parith the Sheriff commanded Fells the Serjeant to arreft
the Defendant ; and that was difallowed by all the Jufti-
ces; for the Words of the Indi&ment are, zaliter in eadem
Curia procef]. fuit, &c. and eadem Curia fully demonfirates
that the Warrant was made at the fame Court mentioned
before 5 and that was exprefly alledged to be held iz Paro-
chia Sanlti Michaelis, &,

5. It
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5. It was excepted againft the Indiétment, viz. That the
Precept was to arreft the Defendant, (7 inventus foret infra
libertates Civitatis pred’, and the Indi€iment is quod in
Parochia S. Martini Bowyey Rowe in wwarda de Farring.
don infra Londinum pred the Serjeant arrefted him, and
fo he has not purfued the Precept, for the Precept is, in-
fra liberrates London, and notwithftanding that, the In-
di@ment was refolved to be good, for the faid Parith and
Ward in Lozdon fhall be intended to be within the Liber-
ties of London, for thefe Words (2) Liberties of London ‘4 Jenk. Cent.
are more {pacious than London, and include in them the *9'
City of Londorn it felf.
And 9 Exceptions were taken to the Verdi€t. 1. That The Excep-
there is a material Variance betwixt the Indi@tment and the tions, 3%3"“&
~ Verdi& ; for the Indi@ment fuppofes that Pior Sheriff of ¢ 7 &
London, upon a Plaint entered, made a Precept to the faid
Fells, Serjeant at Mace, to arreft the faid Murray the De-
fendant ; and by the Verdict it appears that there was not
any fuch Precept made, but that by the Cuftom of London,
after the Plaint entered, any Serjeant (4) ex officio at the (6) 1 Rol. 555.
Requeft of the Plaintiff may arreft the Defendant #bfjue
aliguo precepro ove renus, vel aliter, fo that the IndiGtment
being Ipecial, to make this Offence Murder by Conflruc-
tion of Law upon the fpecial Matter without any Malice -
prépenfe, ought to be purfued, and proved in Evidence,
which is not done in this Cafe, for the Jury have not found
the faid fpecial Matter, but the contrary ; and becaufe the
Jurors have not found the fpecial Matter contained in the
‘Indi@ment, but other Matter, Judgment can't be given
again{t the Prifoners upon this Indiétment. To which it
was anfwered, and in the End refolved, That there was
fufficient Marter in the Verdi€t purfuant to the Matter
contained in the Indi¢tment, upon which the Court ought
to give Judgment of Death againft the Prifoners, notwith-
ﬁanding the faid Variance, and that for two Reafons.
1. Becaufe the Warrant which the Serjeant had to arreft
the Defendant was but (¢) Circumftance, which is not ne-fe) Poft. 112, 8.
ceflary to be precifely purfued in Evidence to be found by? ¢ &
the Jury ; but it is fufficient if the Subftance of the Mar-* '™ %
ter be found without any fuch precife Regard to Cir-
cumftance: And therefore, if a Man is indied, that
he with a Dagger gave another a mortal Wound, upon
which he died, and in (4) Evidence it is proved that ()2t 319,
he gave the Wound with a Sword, Rapier, Staff, or f_,h}‘f.“ ’f’:
Bill, in that Cafe the Offender ought to be found 16},(31 - or.
guilty, for the Subftance of the Matter is, That the Party in-
difted has given him a mortal Wound, whereof he died, and

K 3 the
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the Circumftance of the Manner of the Weapon is not ma-
terial in cafe’ of Indi@tments; and yet fuch Circumftance
ought not to be omitted, but fome Weapon ought to be
mentioned in the Indi@ment. So if 4 3. and C. are in-
ditted for killing 7 8. (#) and that 4. firuck him, and that
the others were prefent, procuring, abetting, &¥¢. and upon
the Evidence it appears that 2. {truck, and that 4. and C. -
were prefent, £5¢. in this Cafe the Indiétment is not purfued
in the Circumftance ; and yet it is {fufficient to maintain the
Indiétment, for the Evidence agrees with the Effe&t of the
Indiétment, and fo the Variance from the Circumilance of
the Indi¢tment is not material; for it fhall be adjudged in
YLaw the Wound (Stroke) of () every one of them, and is
as ftrongly the A& of the others, as if they all three had
held the Weapon, §€5c. and had all together flruck the De-
ceafed, and therewith agrees Plotw. Com. 98. 4. So if one is
indicted of the Murder of another upon Malice prepenfe,
and he is found guilty of Manflaughter, he fhall have Judg-
ment upon this Verdi&, for the Killing is the Subftance,
and the Malice prepenfe the Manner of it ; and when the
Matter is found, Judgment fhall be given thereupon, altho’
the Manner is not precifely purfued ; and therewith agrees
Plow. Com. 101. b. where it is {aid, when the Subflance of
the Fatt, and the Manner of the Fall, ave put in Iffue to-
gether, if the Fury find the Subflance and not the Manner,
Fudgment fball be given for the Subflance. And I moved
all the Judges and Barons, if in this Cafe of Killing of a
Minifter of (¢) Juftice in the Execution of his Office, the
IndiGment might have been (4) general, f&. that the Pri-
{oners felonice, voluntarie, & ex malitia fua precogitata,
gSe. percuffer’,€5¢. without alledging any fpecial Matter; and
I conceived that it might well be, for the Evidence would
well maintain the Indiétment, for as much as in this Cafe
the Law implies Malice prepenfe. Asif a (¢) Thief, who
offers to rob a true Man, kills him in refifting the Thief, it
is Murder of Malice prepenfe: Or if one kills another
without (f) Provocation, and without any Malice prepenfe,
which can be proved, the Law adjudges it Murder, and
implies Malice ; for by the Law of God every one ought to
be in Love and Charity with all Men, and therefore when
he kills one without Provocation, the ILaw implies
Malice: And in both thefe Cafes they may be in-
dited generally, that they killed of Malice prepenfe,
for Malice implied by Law, given in Evidence, is fuf-
ficient to maintain the genefal Indi@ment. 8o in the
Cafe at Bar, in this Cafe of'the Serjeant, the Indi&-
ment might have been (g) general, That he felo-
nioufly and of his Malice prepenfe killed the faid Feils;
and the fpecial Matter might well have been given in Evi-
) a ) T dence 3
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dence ; quod fuit conceffage by all the other es and
Barens gftheéxdhe’qug Thgtzd Reafon was;r”fi%aufc it
is exprefly alledged in the Indiétment, That the faid Fobz,
Muackalley, §5¢. eundems Rick’um Fells, &5c¢, felonice, vilumn-.
tarie, &5 ex malitia fua precogitara, §5c. percuffic & info-
revit, &¢c. So that befide the fpecial Matter which im-
plies . Malice, it is exprefly contained in the Indi@tment,
that he feionioully and ex malitin precogitata killed- the-
faid - Fells, and then altho’ the fpecial Matter given in Evi-
dence had varied in Subftance from the fpecial Matter con-.
tained in the {ndi&tment, vet for as much as it was refolved
that the Indi¢tment in this Cafe might be general, for this |
Caufe the Evidence, altho’ it doth not agree with the {pe- -
cie. Matter, yet it proves, that the Prifoners killed the faid ‘
Fells of their Malice prepenfe: And fo well maintains the o
Inditrent. - And that in the End wis the Opinion of 4/ ST
the Fuftices and Bavons of the Exchequer. L "
2. Ex¢eptrion was taken to the Verdi@, That the Cuftom
found by the Jury, That after a Plaint entered, the Defend. * Poftea 63.b.
might be afreited by his Body, was againft Law, becaufe (4) 1 Rol. 555.
the Def. ought to be. firft fammoned before the Precept in g &J?ZZQ'
Nature of a Capiss can iffue, for his Body fhall not be ar- Jenk.Cent.2o1.
refted if he has fufficient, §5¢. 5 won, allocatur ;. for it ap—v(cb)_cé'léc-"-&’-
pears by the Book in * a1 - 4. 66. . and by common EX- jink Cencags.
perience always daily ufed, that afier a.(4) Plaint entred, () 6 Co. 54.a.
by the Cultom of ZLondon, (which is eftablifhed and con- l‘j’ Cﬁ' 76.b.
firmed by Parlianient), thé Defendan: may be arrefted. And ,_?{gl.[{':g;}%
in. this Cafe three Points were relolved by all the Fuflices 4o4. !
and Barons of the Fxchequer. 1. That altho’ the Procefs be: "}J’I-P(’:-Cmﬁ-.
apparently () erroneous, that yet if the Minifter of Juftice JC;’ }ace';%9l
in the Execution thereof be killed, it is Murder, for the Cr. Jac. 3.
Minifter is not beund to difpute the Autherity of the Court, Mﬁ"‘l‘ﬁ’% )
which awards the Procefs ;- but his Office is fo execute the {;y¢ Co. S b,
Procels: And therefore; if a (c)'Capias in an A&ion of Debt 9Co.q9.2.60. a.
be awarded againft a Baron, or other Peer of the Realm, gf-{\fg“m-w&
which is.erroneous (becaufe their (4) Body by Law is pri- ztieeozr:zx'74..
vileged in fuch Cafe); yet if the Officer be killed in Execu- Hob, 61,
tion thereof, it is Murder. So if a Capiss be awarded where {) e)‘;} Co.132.2.
a Diftrefs ought to iffue, and in Execution thereof the curje:c] ‘i'a'
Officer is killed, it is Murder ; for as the Sheriff, &¢c. when voor 275,276
he is charged with an Efcape fhall not take Advantage of?—BgLﬁr- 64,65+
any Ertor in the Procecding ; fo the Defendant. when g is?.o >
he kills the Sheriff, &, fhall not take Advantage of Cr.El164,16s.
Error in'the Procefs. 2. It was refolved, That it any 2L§08- 8s.
Magiftrate or Minifter of Juflice, in Execution of his hg}‘p)%’é:g
ce, or in keeping of the Peace according to the ;ing 5.
Duty of his Office be killed, it is Murder, for their 8" Jé‘c' 2.
Contempt and Difobedience to the King, and to the Law, = i35, i
for it is contra potefiatem Regis & legis, and there- ) ones 346,
fore, if a Sheriff, Juflice of Peace, chief Conﬁableé P%‘tlt Ant. 67-b.
K 4 onfla-
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gngf- Q. A. Conftable, Watchman, or any other Minifter of the King,
29, & ,

{s) Ant.66. a.
4 Co.4l. 3,

Yo
3 i
Cr

ung’s Cafe.
nft. 52.
. Jac. 280.

or any who comes in their Aid be killed in doing of their
Otfice, it is Murder for the Caufe aforefaid: For when the
Officer or King’s Mirnifter by Procefs of Law (be it erro-
neous or not) arrefls one in the Kings Name, or requires
the Breakers of the Peace to keep the Peace in the King’s
Name, and they notwithftanding difobey the Arreft or
Command in the King’s Name, and kill the Officer, or the
.King's Minifler, Reafon requires that this killing and
flaying fhall be an Offence in the higheft Degree of any
Offence of this Nature ; and that is voluntary, felonious, and
Mutder of Malice prepenfe. And a Watchman by the
Law may arreft a Nightwalker, 4 H. 7. 2. 4. and if 2 (4)
Watchman arrefts fuch 2 one, and he kills him, it is Mur-
der. ‘Vide Heydon's Cafe in the 4th Part of my Reports,
f 40 & 4r. 2. And it is true, That the Life of a Man is

Hal. 1-Coras"uch favoured in Law, but the Life of the Law it felf

(%) Poft. 115.
2 b i

(which proteéts all in Peace and Safety) ought to be more
favoured, and the Execution of the Procefs of Law and of
the Offices of Conférvators of the Peace, is the Soul and Life
.of the Law, and the Means by which Juftice is adminiftred,
and the Peace of the Realm kept. Pide 2 R.3.21. 5. If the
(%) Principal be efroneoufly attainted, the Acceflory fhall
be put to anfwer, and fhall not take Benefit for the Saving.
of his Life of the erroneous Proceeding againft the Princi-
pal. 3. It was refolved, That the Officer or Minifter of the
Law in the Execution of his Office, if he be refifted or

gfg)xjenlf' Cent. affaulted, is not bound to (¢) fly to the Wall, &c. (as other
Hal Pl Cor.41. Subjeéls are) for Legis minifler non tenetur in executione

31

nit. 56.

efficii fugere, fen retrocedere.

" 3. It was objefted, That the Def. ought not to have been .
arrefted before the Plaint was entred of Record in the Court
before the Sheriff, for this is in Truth the Court of Record
where the Declaration and Pleading fhall be. To that it was

() Jenk. Ceat. anfwered and refolved 2y 4k, That after the (4) Plaint en-

291

3 Rol. s¢5.
Cr. Jac.473. the Court before the Sheriff, (¢) the Def. may be arrefted by

{e)8 Co.126. 3.

(f) Ant. 63.a,

tred in the Porter’s Book, and before the Entry thereof in

the Cuftom of London 5 and therewith agrees the Book in
(f) 21 E. 4.66. b. in the Point. Vide 9 E. 4. 48. &.

4. It was objeted, That the faid Arret found by
the Verdi¢t was not lawful, for the Serjeant in this

gg;)H?'Pl'Cor' Cafe ought to have, when he arrefted him, (g) fhew-

Cr.
4386.

46.
]ac. 4‘85’

2 Rol. 279,

6§C

Jen

0. §4. a.
k.Cent.29r:

'

ed ‘at whofe Suit, out of what Court, for what Caufe
he made the Arreft, and in what Court it is return-
able, to the Intent, that if it be for any Execurion, he .
might pay the Money, and free his Body ; and if it be up-
on mean Procels, either to agree with the Party to put in
Bail according to the Law, and to know when he
fhall appear, as it is refolved in the Countefs of Rurland's

S A e,
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Cafe, in the 61h Part of my Reporis, f. 55. But in the Cafe
at bar the Serjeant faid nothing but I arrcft yor in the 6 Co.s54. 2.
King’s Name, nt the Suit of Mr. Radford, and fo the arreft
not lawful, and by Confequence the Offence is not Murder.
As to that it was anfwered and refolved, That it is true
that it is held in the Countels of Rurland’s Cafe, That
the Sheriff, &/c. or Serjeant ought upon the Arreft to fhew
at whofe Suit, ¢<Z¢. But that is to be intended when the Cr. Jac. 435,
Party arrefted fubmits himfelf to the Arreft, and not when 48
the Party (as in this Cafe Murray did) makes Refiftance
and interrupts him, and before he could {peak all his Words,
he was by them mortally wounded and murdered, in which
Cafe, the Prifoners fhall not take Advantage of their own
Wrong. It was alfo refolved, That if one knows that the
Sheriff, &c. has Procefs to arreft him, and the Sheriff, &Jc.
coming to arreft him, the Defendant to prevent the Sheriff’s
arrefting him, kills him with a Gun, or any other Engine,
or Weapon, before any Arreft made, it is Murder; o for-
tiori, in the Cafe at Bar, when he knew by the faid
Words, that the Serjeant came to arreft him.

5. Exception was taken, becaufe it was not found by the
Verdi@, That the faid Maékalley felonice percuffet, €c. but
percuffic only, & quod iidem Foban' Murray, & Foban' fenk.Centaor,
Englifh fuerume prefentes, auxiliantes, §&c¢. and doth not fay
Jelonice 5 € non allocatur ; for the Office of the Jury is to
fhew the Truth of the Fadl, and fo leave the Judgment of
the Law to the Couyrt; but they have well concluded,
And if faper rota’ materia’ pred’ videbivur Fuftic’ € Cur’
bic quod pred’ interfellio it Rick’ Fells fit murdrum,
vunc Furar’ pred’ dic’ fuper facramentum fuuin quod pred
Foban Murray, Foban' Mackalley, & Fobaw' Englifh funt
culpabiles, 55 quiliber eorum ef} culpabilis de murdro pred’
Rig’ Fells, modo € forma prout. per Indittamentum pred
Supponir', €c. And becaufe the Judges and the Court have
refolved upon the fpecial Matter, that it is Murder, the
Jury have found him guilty of the Murder contained in ghe
Indiétment..

6. It was obje@ted, That the Serjeant at the Time, nor
before the Arreft, fhewed the Prifoner his Mace; for there-
by he is known to be the Minifter of the Law, and frem
thence he has his Name, . ferviens ad clavam 5 Et non
allocarur for two Caufes. 1. Becaufe the Jury have found, Jenk.Centznn.
That he was ferviens ad clavam 4ict Vicecomitis, & jura- Hale's Pl Co:
tus, & cognitus, §& minifler Cur’; And a Bailiff fworn ¢
and -known 'need not (altho’ the Party demands it) Ihi:;)v

is
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his Warrant ; nor any other fpecial Bailiff is not bound to
fhew his Warrant ; without demand of it, 8 E. 4. 14. 4. 14
H.9.9.b. 21 H v. 23.4. and where the Books fpeak of a
known Bailiff, it is not requifite that he be known to the
Party who is to be arrefted, but if he be commonly known
it is fufficient. 2. If Notice was requifite, he gave fuffici~
ent Notice when he faid, I (2) arreft you in the K..g'’s
Name, &c. and the Party at his Peril ought to obey him ;
and if he has no lawful Warrant, he may have his A&ion
of (») falfe Imprifonment. So that in this Cafe w :hout
Queftion the Serjeant need not fhew his Mace 5 and if they
fhould be obliged to fhew their Mace, it would be a Warn-
ing for the Party to be arrefted to flie. :

7. Another Exception was taken to the Verdi&, becaufe
the Cuftom which gave the Serjeant Warrant to arreft, was
not purfued ; for the Cuftam is Duod aliqua perfona exiftens
Serviens ad clavam ad requifitionem pareis hujufmodi que-
relam fic levantis,&5c. ufa fuir arrefiare, which oughs to be
taken that the Plaint ought to be entred before the Requeft;
but afterwards it is found that the Requeft was before the
Plaint, and fo the Cuftom not purfued; & non allocatur.
For by the Cuftom it is not proved, but that the Requeft
may be as well before as after the Plaint entred ; and fo is
the common Ufage and Experience. . -

8. It was objeted, That the Verdiét was repugnant in it

‘ felf, for firft they find, that the Plaint was entered e Re-

/ {c)2 Co. 4. b.,
{)Co. 30, bf
yer 32. pl. 7.
2 Ral. 651.

Jenk.Cent.291.
1 Rol. 555.

cordo in Rot’ Cur’ compusaror’ in bis verbis, Die Sabbathi
17 die Novemb. and afterwards they find, guod intratio

pred’ in Rov’ Cup’ pred’ falta fuit die Lune 19 die Nov. &e.

And the (¢) Jury can’t find any thing againft the Record it
felf. Vide 11H.6. 42.4. 9 H.6. 37. 28 4. 34. 47 E.3.19.
11 H 4.26. 9H.7.3. 13 H. Y. 14. 33 E.3. Fudgment 255.
Dyer 32 Eliz. 147, &¢. And all this was afirmed for good
Law. But that makes the Cafe fironger againft the Pri-
foners, for now the Judges ought to judge upon a Plaint
entred of Record in Cur’ Computator’, the Saturday the
17th of Novemb. which was before the Arreft,

9. Exception was taken to the Verdi&, that the Entry
of the Plaint was without Form, and fo fhort and obfcure,
quod opus eft interprete 5 & non allocaruy. For it was found
that it was according to the Cuftom of Lozdon ; and is but
a Remembrance to draw the Declaration at length after-
wards in the Court of Pleas, which notwithftanding is by
Cuftom fufficient to have the Def. arrefted. And afterwards
at the Seffions of Newgare held the 5 Day of May after this
Term, the 2 Chief Juft. openly declared the Refolution of la]ﬂ 7

the
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the Juftices and Barons of the Exchequer, to the great
Satisfaltion and Contentment of all there prefent. And
accordingly Judgment of Death was fgiven againft the faid
three Prifoners by the Recorder of London, in the Pre-
fence of the faid two Chief Juftices. And the faid Muck-
alley was executed with other Prifoners at Zyburn.

[See 3 Salk. 45, 46.]
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RicHARD PEacock’s Cafe.

Trin. 9 Jacobi I.

In the Star-Chamber.

NOT./], This Term in the Star-Chamber in the Cafe be-
tween Sir George Reynel Plaintiff, and Richard Pes-
cock and other Defendants, where 7 H. and another were
Commiffioners to examine Peacock ,upon Interrogatories
drawn by the Plaintiff; and Peacock being examined would
have declared the whole Truth, which % H. being 2 Com-
miffioner chofen by the Plaintiff, would not fuffer him to
do, but held him firi&ly to the Interrogatories, fo that the
Truth could not appear. And that was held by the Lord
Chancellor, the two Chief Fuftices, Chief Baron, and the
awhole Court of Star-Chamber, a great Mifdemeanor, for it
is 2 murthering of the Truth and Right, as the Statute of
Exeter {peaks, & per quod Fuftitia & veritas fuffocantur,
as it is faid iz capite itineris. And Commiffioners to exa-
mine ought to be (#) indifferent, apd by all Means to ex-
prefs the Truth, and they are not () firictly tied to the
Words of the Interrogatories, but to every Thing alfo
which neceffarily arifeth thereupon for the Manifeftation of
the whole Truth concerning the Matter in Queftion. Alfo.
the faid 7 H. when he was in Examination went out of the
Place to the Plaintiff, who was in another Room near to
him, and had fecret Conference with him. And it was held

per totam Curiam, That 2 Commiffioner ought not before

Publication of the Witnefles (¢) to difcover to any' of the
Parties the Matter which any Witnefs has depofed,
nor after he beginneth to examine upon the Interroga-
tories, to confer with the Party to take new Infirutions
to examine further than he knew before; and if he
fhall fo do, thefe are great Mifdemeanors, punifhable

by
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by () Fine and Imprifonment. For if thefe fhall be per- (4) Cr Jac.65,
mitted, Perjury would in thefe Days abound ; and for as

much as in the Star-Chamber and Exchequer-Chamber the

Courts proceed upon Examination of Witneffes, if the

Truth fhould be by fuch Means fupprefled, and Falfity cer-

tified in the Examinations, fo the Innocent would be often-

times punifhed, or the Guilty efcape Punifhment, and Ju-

ftice and Right would be utterly fubverted 5 for, as it is

commonly faid, The Suppreffion of Truth, is the Oppref-

fion of the Innocent. And the Lord Chancellor faid, That

he heard in the Common Pleas, in the Time of Sir Fames

Dyer, then Chief Juitice of the Common Pleas, That it

was refolved by the Court, that it was not a principal () (4) Co. Lit.
Challenge to fay, That one returned of a Jury was chofen ‘7‘_51{'0}" 656
Commiffioner () by the other Party for Examination of
Witnefles in the Court of Chancery; for every Commif-

fioner is made and conftituted by the (¢) King, who is the %S%Jac' 65.
Head of Juftice, by his Commiffion under the Great Seal; Quare, |

and therefore he being Commiflioner upon Record, is pre-

fumed in Law to be indifferent. But otherwife it is of

an (4).Arbitrator, for he is created only by the Submif: (#) Co. L.
fion of the Parties themfelves in the Country ; and there- ;’3;1'55‘,7 8?&
fore it is a principal Challenge to fay, That fuch a one re- Br. Chalienge’
turned of the Jury was an Arbitrator for the other Party ; 7,88, 156.
and therewith agree v H. 7. 10.5. 9 F. 4.46. 15 E.3. 24.3{;{"5‘4’}"’:'
3 H.6.24.5. And the Court had fo great Diflike of the Firz.Challenge
Proceedings of the faid % H. that the Attorney General 16, 57

was ordered to prefer an Information againft him for the

faid Mildemeanors, and in the mean Time he was put out

of the Commiffion of Peace.

Doctor
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Trin. 9 Jac. I.

IN a Ravifhment of Ward brought by Francis Moor, Elqs
according to the Stat. of W 2. cap. 35. againft Fames
Huffey, Efq; and Kartharine his Wite, Rober: [Vakeman
Clerk, Fobn Woodford, and Cutbert Clifford, of the Ravifh-
ment of Fobn Horniold, Son and Heir of Ralph Hor-
" niold, Efq; being within Age: The Defendants pleaded Not
guilty, which Iflue was tried at the Bar, Mich. 8 Fac. And
the Plea began Zrinit. 7 Fac. Rot. 159. and was tried i
abfentia Walinfley propter egritudinem, and of Coke Chief
Juftice, then being in the Star-Chamber. And the Jury
found that the faid Karharina, Robertus & Fobannes Wood-
Jord fuer’ culpabiles de rapru & abduttione pred Fobannis
Horniold, prout pred’ Franciftus fuperius verf. eos queriturs .
& affident damnay Se. 10 1. & cuflag’ 105, Et ulterius Fu-
ratores pred’ dicunt fuper fucramentum funm, quod pred
Fobannes Horniold maritatus exiftiv, quodqs idem fobannes
tempore Maritagii illius fuir ctatis [exdecim annorum &
amplius, & infra etarem viginti & unius annorum, quodgs
Maritagiom pred’ Fobannis Horniold wvalet juxta verum
valorem ejufdem 8ool. and that the faid Fames (the Huf-
band of the faid Katharine) and Cutbert were Not guilty.
And in Arreft of Judgment divers Points were moved and
argued by the Serjeants at Bar in the Terms of
St. Mich. Hill. and Pafeh. And the principal Point which-
was argued by the Serjeants was, if a Feme Covert was
within the Statute of /. 2. cap. 35. or not. And now this
Term it was argued by the Juftices; And it was argued

I 7 by
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by Fofler and Warburton, that Judgment ought to be given
as well againft the Feme (4) Covert, as againft the others (#) Cr.Jac.413.
who were found guilty ; and their principal Reafon was, be- 2 Brownl. 6o,
caufe at the (b) Com. Law a Feme Covert was punifhable 9:@213.'[{6‘,.445’
for Ravifhim. of 2 Ward, and fhall be fined and imprifon’d for 2 Bultt. 322.
it, and Damages fhall be recovered againft her, and levied 3 Bullt.87.
upon her Husband, and after his Death upon the Wife her (51158 o5
{eif 5 end the Stat.of W 2. ¢. (¢) 55. adds but a greater Penalty (c) 2 Inft. 437,
to the Value of the Marriage, Damages and Cofls, and Im-438. ~
prifonment for 2 Years, and if the Defendants are not {uffici-
ent, abjurcize vegnum vel babeant perpetuam prifonant: So
that it never was the Meaning of the Makers of the A&t to
exclude a Femg Covert out of the Purview thereof, who was
punifhable by Action of Trefpafs at the (4) .Com. Law, for (4) Hob. 93.
which Offence alfo her Body at the Com.Law fhall be im-
prifoned: And therefore they firongly held, that a Feme
Covert was within the Stat. of * Merton, c. 6. and within the *2 In. g0, o1.
Stat. of W.1. ¢. 20. de malefatl. (e) in parcis. For a Feme (; Hob, o5.
Covert for thefe Offences was punifhable by the Com. Law, 2 Inft. 198,199.
and thefe Statutes add greater Punifhment, and in another
Manner than it was at the Com. Law. And they faid, That
a Feme Covert was within the Words of the Aét; and it
would be a great Mifchief if any Conftrultion fhould exempt
her out of the Penalty of this Stat. (in {fuch odious Cafes as
Ravifhm. of Wards are.) And an A&tion upon the Stat. of for-
cible Entry upon the Stat. of (f) 8 H. 6. lies againft a Feme () Hob. os.
Covert, as the Book is in 36 H.6. 22, 23. So Walte lies againft 8 H. 6. .0
the Husb. and Wife, as it is held in 3 £.3.96. So if a Feme Co-
vert commits (g) Redifleifin, fhe fhall be punifhed in a Re- (g) Hob. ¢5.
diffeifin, 9 H. 4.5. b. F.N.B.188. So Ceffavit lies againft Husb. %/‘10' Lir.154. b,
and Wife, 4 E. 2. Cui in vita 22. And many other Cafes were gioy r22 feitin
put upon this Ground, wherefore they concluded that Judgm. 1.
fhould be given againtt all for the Value, Damages and Cofts, Br- Redifleifin
and that the Defs. Capiamtyr. And it was argued by the '
Chief Juft. and Walme(ly to the contrary, that the Pls. fhall
have (4) Judgm. upon this Record againft none of the Defs. (5) Hob. 151,
And their Argument was divided into 4 Parts. 1. What Al-
teration the Stat. of /. 2. cap. 35. has made. 2. If 2 Feme
Covert be within the faid Stat, 3. If the Verdict be fufficient
or not againft any of the Defs. 4. If Damages befides the
Value are to be recovered in anA&ion of Ravifpment grounded
upon this Stat. Asto the firfl,it was refolved by all, that at the
Com. Law for Ravifhm. of Ward, the Guardian might have
had an A&ion of 77¢fp. in which the Pl. fhould recover Dama-
ges, and the Defs. fhould pay a Fine to the K. and fhould be
imprifoned, until, &¢. and that fuch A&tion lay againfta (7) ;) Hob. o3
Feme Covert, as well as againft a Feme Sole; and therefore
where fome Books fay, that no Writ of Ravifbimn. of Ward lay at
the Com. Law, it is true, if it be meant of fuch Ravifpment of
‘Ward, which is in Regift, and in F. N, B, for it is groundeg
: an
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and formed by the Stat. of /2. ¢. 35. but that in fuch Cafe
the Guardian might have an A&ion of (¢) Trefpafi is
manifeft in our Books, 29 Af. p. 35. 29 E. 3. 24. 4. b.
3 F.3.3. 8FE.3.52.4.b. 22 R. 2. Damages 150. 12H.7.
Kelw. 20. b. 2. 4. F. N. B.90. H. 140. Then came the
Stat. of Merton, c. 6. by which it is enated, (and greater -
Punifhment than the Common Law infli&ted) de beredibus,
§5c. contra pacem vi abdultis wvel detentis few maritatis,
tra trovis’ eft 9d’ quicung; laicus inde convilt fuerit g4’
puerum aliguem fic detinuerit, abduxerit fen maritaverit,
reddat perdenti valoremn Maritagii, & pro delitto corpus
cius capiarur ur imgrifonetur, &c. Er boc de berede infra
guatuordecim annos cxiftente. And by the Stat. of W 2.
¢. 35. it is provided, de pueris maftulis feu femellis, quorune
maritagium ad aliguen pertineat, rapris & abduttis, f7 ille
qui rapuit non habens Ffus in maritagio, licer poftmodum
veftituar puerum non maritatum, vel de maritagio fatisfe-
cerit, puniatur tamen pro tranfireffione per prifonam duo-
rum annorum, & (i non refliruerir, vel Heredem poft
annos nubiles maritaverit, € de maritagio farisfacere non
potuerit, abjurer reguum vel babear perperuam prifonam.
And this Stat. of J7. 2. ¢. 35. has made 7 (%) Alterations.
1. The faid Stat. of AMerion did not extend to Heirs Fe-
males, for before the Age of (¢) 14 Years the Male could
not affent to Marriage, but the Heir Female at 125 and
therefore it was taken that the Stat. of Merron did not
(4) extend to an Heir Female: And therewith agrees the
Book in 35 H. 6. 53. 2. b. and the A& of W7 2. by exprefs
Words extends to both ; for the Words are, de pueris maf
culis fen femellis. 2. The Stat. of Merton doth not extend
to any of the Clergy; for the Words are, gquicuny, laicus
inde convillus fuerir, &c. but the Stat. of /. 2. extends to
all, (¢) for the Words are, /7 ille qui rapuerit jus non ha-
beuns, wirhout any Reftraint. 3. The Stat. of Mertor doth
not extend as appears before, but when the Heir was ra-
vifh’d within 14 Years, within which Time the Heir Male
can’t confent to Marriage : But now the Stat. of I, 2. ex-
tends to a Ravilhment poff annos nubiles. 4. The Words
of the Stat. of Merton are, vi abduétis vel deteutis, the
Words of the Stat. of . 2. are, raptis feu detentis. 5. The
A&ion given by the Stat. of Aerzon is the ancient Writ of
Right of Ward, asit is held in 18 E. 3. 52. 2. b, But the
Stat, of W. 2. dat atlionem formatam in verbis (f) con-
cepris, a new Altion, the Form of which was not at the
Common Law, the Form of which appears fpecially by the
A&. 6. InProcefs, for in 2 Writ of Right upon the Stat.
of Merton, he fhall have but the ancient Procefs at the
Common Law: But the Star. of 7. 2. gives a more fpeedy
Procefs, and that the Death of the Plaintiff or Defendant (g)
fhall not abate the Writ. 7. The Stat. of 7. gives greater
. i unifh-
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Punifhment than the Stat. of Merzon dothy as appeareth by
the Purview of both A&s. And thefe are the moft matcrial |
Alterations that the Statute of 77 2. has made. '

As to the = Point; If a Feme Covert be within the Pur-
vicw of the Statute of J/7 2. (4) The Parts thereof were (4) Weftm, 4.
confidered, which as to this Purpofe fland upon four Parts. cap. 55.
1. St reftituar puerune non inovilatum, fuiictur 10ien jyrg;‘Bg’;"““‘- 6o
tranfgreffione per prifincin duorum anmorziz. 2. If e &/ Yic 419,
matries the Infant, & de maritagio farisficerit, puniatur ta-1 Rol. Rep.
wmcn, per prifonam ut fupra.3.8i non vefliruerit, & fatisfacere 43 .o 2.
nor potuerit, abjurct regnui, vel habeat prifomam imperpe- gy, 93 101,
tuune. 4. Si Heredenz poft annos nubiles maritaverit & de 3 buitr. 87.
wrariragio fatisfacere mon poruerir abjurer regnuir, &c. 1t ‘8“‘";437'
fupra. And this Caie is within the luft Claufe, . That the ¥7#%
(2) Feme Covert has married the Infant, and 1s not able to (6)Hob. 93,
(c)fatisfy, for a Feme.Covert has nothing during the Cover- ¢ Tac. 412
ture' wherewith fhe can 2tisfy, but is difabled by the Law c)(';r,J;:"};;,
to fatisfy ; and forafmuch as the Law has difabled a Feme-
Covert to fatisfy, the Law will not for this Difabiiity inflict
fo great a Punifliment as perpetual Banifhment, or perpetual
Imprifonment, i7 eft, perdere ffve patriam, ftvelibertatem :
Fr (d) lex mon ccgit ad impoffibilia; fed (€) impotentin excr- (4) Fob. 96,
Jat legem. 22 E. 5. Coron. 279. 1f an Appeal be brought a- 3 (%9
gainft a ( ) Feme-Covert, or a Monk, and they are ac- Hudr. 135,
quitted, the Feme-Covert or Monk fhall never have a Writ (¢) Huré. 387,
to enguire of thc Abettors; for by general Words the Law | 6‘39‘% <
will ncver enable any for his Benefit, whom the Law has s Co. 22, o,
difabled ;5 # fortiori the general Law will never punifh any 6Co21.b. 63.a,
fo feverely for not doing of that which the Taw it felf hus 'Coo,(:,"i‘é'gﬁ" b.
difabled him to do. So upon the Statute of Marlebridge, (f}ﬁoi,,,gé_ ’
Non licear hujufinodi” fesffatos expellere 5 If the Lord’s (g) 2 Inft 385,
Villain be infeoffed, the Lord fhall expel him, for the ge- }‘)C;"II‘ b'G
neral Law will not do wrong, f¢. to enable the Villain a- Clog o
gainft the Lord. And divers other Cafes were put to the
fame Effe& ; as the Cafe of Ecclefiaftical Perfons, in thé B
4th Pars of my Reports, f. 15. and others. And (b) 3 E. 3. () Tob. o7
11. 4. b. was cited by the Ch. Juftice, &. That. J7. brought
a Writ of Ravipment of Ward againft the Mafter of the |
Hofpital of Burton S. Lazer, and Robert dc Lee, & Ri-
chard de la Foffe, Confreres of the fame Hofpital, and there
Trew Serjeant for the Defendant faid ; Sir, This Writ is
given by Statute, and of a certain Form, and it ought ro be
when the Parties againft whom the Writ is brought are
fuch, who by the Law may have Right to have the
Ward 5 but when the Writ it felf fuppofes any named in
the Writ to be fuch, That they can’t have Right in
the Ward, €¢. wherefore this Writ can’t be maintained,

Te
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To which Sir ¥/7/iam Herle Ch. Juftice of C. R. anfwered,
If the Freres in Aid of 'the Guardian took the Infant in fa-
ving the Right of the Hofpital, the Freres have quodam
mmodo Right, becaufe they are of the Hofpital ; wherefore
anfwer; out of which Cufe two things were obferved: 1.
That every Man fhall be intended fuficient to fatisfy the.
Plaintiff, if the Plaintiff docs not pray that the Jury may
enquire of his fufficiency ; and therewith agree (2) 8 E. 3,
52. a.b. 22R. 2. (b) Dawmag.130. But when it appears by the
Writ it felf, that any Def. is not able (having Difability by
Law) to fatisfy, -there the Difference appears, becaufe in the
one Cafe it is apparent to the Court, and in the other not;
and therefore this Cafe is fpecial, and differs from the Rea-
fon of all the Cafes which have been put: For Example,
from the Cafe de Mulefalloribus in parcis ; for there the
Purview is general; but the faid A& is not fo precifely pen-
ned as the Stat.of 7 2 is: For in Effeét this A& has pro-
vided, that none fhall be punifthed by this Aét, bur who by
Poffibility may fatisfy at the Time of the Judgment, (for
the Words are, £ de maritagio fatisfacere non potuerit,)and
not to punifh him by the Law for the Difability which the
Law it felf has made, Andin(¢)8 E. 3.52.4.0. 22 R. 2.

t- Damages 130,8c. The Pl prayed that the Jury might en-

o

s

{d) Co. Lit.

100 a.

quire of the Defendant’s fufficiency, which would be to no
purpole in this Cafe ; becaufe it appears to the Court, That
a Feme-covert at the Time of the Judgm. isdifabled by the
Law : And thcrefore fuch Rule is to be given in this Cafe as
Sir Wm. Herle gave in the like Cafe in 7 E.35. 41. in 2 Writ
of (4) Mejue brought againft the Husbahd and Wife, they
made Default at the grand Diftrefs, upon which the Pl fued
Proclamation ; and now at this Day the Proclamar.was tefti-

fied, and the Husband and Wife were demanded, and ap-

peared not 5 for which the PL. prayed they might be fore-
judged : Herle 5 There is no Reafon that the Wife fhould
be forejudged of her Seigniory for the Default of her Huf
band, and efpecially by your Suit which you have brought,
which is given by Statute, where you might have your
Suit at the Common Law : And fo in this Cafe the Plain-
tiff might have his Remedy at the Common Law, either
by Attion of Trefpafs againft all who ravifhed, or a Writ de
valore Maritagii againt the Heir himfelf, and not upon
this Statute, for the Goods or Lands of the Husband
who is innocent, are not to be liable by this A&, for
the A& has cxprefly provided, That for the Infuf-.
ficiency of the Defendant he fhall be exiled, &c. And
therefore the Statute doth not charge the Husband in

- this Cafe; for the Statutc is penal and perfonal to the

Defen-
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Defendant himfelf. And fo for the Ravifhment made by 4
Monk, his Soveraign fhall not anfwer by Foree of this Ak
As to the Objetion which was made, That he may have
Judgment at the Common Law, f. of Damages and Impri-
fonment, and then the Husband fhall be charged with the
Damages ; that was utterly denied for two Reafons; the one
that this Ation is grounded upon the Stat. of W, 2. ¢. 35.
and fuch Writ in this Cafe is brought, and is there formed ;
and therefore he ought to have Judgment according to his
original, which is the Foundation of the Suir; and not to
ground his Writ upon the Statute, and to have Judgment at
the Common Law, #ec e converfo, (a) 30 E. 5.11.5. The (a) 1¥Co. 345
King brought a Frolbition againit the Prior of Wolurne, )
That where the King had recovered in o Quare Impedit,
the Defendant fent his Frere to Roae with an Appeal, and
fued there to avoid the Judgment, according to the Stat. of
Premynire, and upen Not guilty pleaded, all this was
found againft the Def. and there for the King Judgment
was prayed upon the Stat. newly made, f6. 27 E. 3. ¢. 1. in.
cafe of Premunire, and it was adjudged he fhould not have .
it, becaufe the (%) Judgmens ought to be conformable tq (4) Doétrin. pl.
the Original ; and this Suit was not brought according to 333-
the Stat. but by a Writ of Probibition at the Com. Law.
And in 47 E. 3. 10. b. ina (c) general A&tion of T7e¢fpafi {¢) Br.Trelpafs
againft Malefattors in Parks, the Defendants were found3s.
guilty, and the Pl. prayed Judgment of double Damages, Br Aftion fiir
three Years Imprifonment, and to find Sureties never more o Afon
to offend ; and if they did not find Sureties, that they might fur le Star.13.
abjure the Realm. And altho’ the Stat. gave no formed Ac-
tion, yet forafmuch as the A¢tion was brought generally at
the Com. Law, he could not have Judgment upon the Stat.
and therewith agree 10 H. 6. 2. a. and many other Books.

As to the 3 Point, It was held by the Chief Juftice, and
Walmefley, that the (4) Verdift was infufficient 5 for this (4) 5 Co. 9. 4.
Ation being founded upon the faid Stat. and the Statute Cr. Jic. 413.
extends only when the Ravifher marries the Infant, for the I:E?ba?{l
Words are (beredem poft annos nubiles maritaverit)fo that o, -39
inafmuch as the Statute is fo penal, it fhall not be ex-
tended but only when the Ravifher marries him. And if
after the Ravifhment, the Infant of his own Head poft an-
10§ nubiles marries” himfelf, without the Procurement ot
Affent of the Ravifher, or if a Stranger afterwards mar-
ries him, in thele Cufes the firft Ravifher (¢) fhall not be (o) Hob. 9,
punifhed by this Statute. And in this Cafe the Jury
have found generally guod predif?’ Johannes Horniold
maritarys  exiftit, quodque idem Johannes tempore #ia-
ritagii illius fuic etatis fexdecim annoruin &  amplius,
8 infra etatem viging & unius gunorum, which Ver-

L2 diét
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diét is not only uncertain who procured him to be married,
f¢. the Ravifher, or any Stranger, or the Plaintiff himfelf,
ot if the Ward of his own Head married himfelf, but is alfo
uncertain in the Time when he was married, f. before the
Ravifimert or after, and therefore in the Book of Entries
368. 2. 11 €5 12. 369.p.19. A. vapuit, & idem A. marita-
vit, €5¢. contra voluntatem of the Plaintiff. - Vide 27 H. 6.
Gard 118. 8 E. 3. 52. a. b. 33 E. 5. Fudgment 251, E5¢.
acc. And thercfore it is well faid in 30 F.3.{23) 29. b. a
Verdiét ought to be fuch, that the Judges ought clearly to
go to Judgment, and therefore Verdifts ambiguous and

" déubtful are infufficient and void, 2s in 40 E.5.15. 4. in

Debt (4) againft Executors they plead fully adminifired,
and fo nothing in their Hands: The Jury find that they
have Affets in their Hands, 'and do not fay to what Value 3
and for this Uncertainty the Verdi& was held infufficient
and void.

‘As to the 4th Point, altho’ 16 E. 5. Dausages 8o. and fome
other Books ate againft it, That no (4) Damages fhall be
recovered ; yet foralmuch as it is held in 17 E. 3. 57 &.21
E. 3. 44. 24 E.4. 46. 22 R. 2. Damages 130. 8 E. 3. 52.
2y H. 6. Gard. 118. Pafch. 27 H. 6. Rot. 123, im the Book
of Entries. f. 568. and diverfe other Books with which com-
mon Experience agrees, It was refolved Accordingly. And
the Chief Juftice vouched an ancient Reading upon the
Statute of W 2.¢c. 55. That where the Statute fays (¢) al-
juret regnum vel habear perpetnain prifpname in the Dis-
junétive, that the Ele@ion fhall be in the Court to give
Judgment upon which of the faid two Points the Judges
will: And grear Reafon, for it may be, the Difpofition and
Quality of the Defendant being confidered, it would be dan-
gerous to the Stdte to banifh him into foreign Countries.

.« 4 1
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Trin. 11 Jacobi I.

*

N Replevin by William Atlce, againft Daniel Banks and Co. Eat. 575.a.
T 0. Osborn of taking of his Cattle at Harmonfieerth,
ina Place called Waluut-tree Clgfe, in the County of Middle-
Jex, &c. Which Plea began Z7in. 8 Fac. Reg. Rot. 330.
Upon the Pleading, and Iffue joined, and fpecial Verdiét
given, the Cafe was fuch. Zhomas Combes Copyholder in
Fee of ten Acres of Pafture in H. of the Manor of Har-
monfworth in the County of Middlefex, by his Deed 22
Novemb. 5 E. 6. conftituted and ordained William Combes
and Stepben Erlie two Copyhold Tenants of the fame Ma-
nor his lawful Attornies, to furrender vice & nomine fuo to
the Lord of the faid Manor, the faid ten Acres of Pafture
to the Ufe of Fobnu Nickolas and his Heirs, and afterwards
at a Court held of the faid Manor 8 Fulii anno 6 E. 6. the
faid Attornies tunc tenentes Dom’ per copiam Ror’ Cour’ in
eadem Cur’ oftenderunt foriprum pred’ gevens dat’ preditt
22 Nov’ anno 5. (npradifto, & iidem Williclnus €5 Stcpha-
nus authoritate eis per pred litevam A:rcruatus 4ar’ in
Plena cur’ furfum reddiderunt in manus Dond’ pred’ decem
Acras pafture ad opus € ufum pred’ Fobanms Nicholas
heredum € affignatorum fuorum, who was at the fame
Court admitted accordingly : And that within the faid -Ma- ,
nor there was not any Cuftom * to furrender Copyhold *s.e Casthew
Lands, &c. by Letter of Attorney, either in Court or outz7o.
of Court. And if the faid Surrender by Letter of Attorney
of the faid Lands held by Copy, &c. was good or not,
was the Doubt which the Jury referred to the Con-
L3 fide-
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(4)2 Rol. Rep. fideration of the Court. And this Cafe was argued at the
$13,393.39% Bar, in Michaelmas, Hillary, and Eafter-Zerms, and in
Godb. ;'iag, this Term, and in this it was alfo argued by the Juftices at
¥ Rol 500.  the Bench; and in this Cafe two Points were moved, 1. If
(’bgf‘(’)”g 36' .. @ Surrender could be made by Force of the Letter of At
1ol 500 torney. 2. If the Atrornies had purfued their Authority,

(¢)2Bult. 252, Agto the firflt it was unanimoufly agreed by all the Judges

Doct pl. 194 in their feveral Arguments, that the Surrender in the Cafe

go‘z'g(‘go Lit. ¢ Bar made by Letter of (#) Attorney, was good ; and
2 Buiftr. 186, their Reafon was, becaufe every (#) Copyholder having a
252253, cuftomary Eftate of Inheritance, may de commusni jure,

ﬁe)g}.%ﬂi;?s without any particular Cuftom, furrender his Lands held

Br. Cult. s5. by Copy in full Court, and therefore in pleading the Copy-
Dy. s4. pl- 19 holder need not (¢} alledge 2 Cuftom within the Manor to

£ . -
géi) ,Llo;_t' PL furrender in Court ; for that which is the Ufage per roram

1Rol. 846.  Augliam, is the (4) Common Law, as itis held in 54 H. 8.
» Bulltr 252 By’ Cuflom 59 & 54 H. 8. Dy. 54. quod haberur (€) ocn-

&S fuerudo inter Mercatores per totam Angliam, &c. is no-

224,225. good Manner of alledging a Cuftom, for that is the Com.

1 Lﬁon.gaz& Law; and in the Book of Emsries, 'Tit. Trefp. Divifione
Owen }188." Copyhold 1. f. 568. no Cuftom is alledged to enable a Co-

Hutt 1o1. holder to furrender in full Court, no more than that a
: Py .
Lit. Rep.233. Copyholder may make a (f) Leafe for one Year ; becaufe
éjrorg:rzig 3. that he may doby the general Cuftom of the Realm, which
Moor 272. " is the Common Law. Vide Brafton, lib. 2. c. 8. Then ifa
+ (g)2 RoL.Rep. Copyholder may furrender his Eftate in Court by the gene-
TR 3. ral Cuftom of the Realm, which is the Common Law,

(k) 1 Anderl. from thence it follows that he may do it by Attorney, asa

2828, Thing incident by the Common Law : And that will more
O Bent 5. clearly appear if the Reafon of fuch Things which a Man
pl. 63. can’t do by Attorney be well confidered. And therefore if

Godb. 314.389.2 Man has a bare Authority coupled with a Truft, as (g)
Dy. 233 pl. 30, Executors have to fell Land, they can’t fell by Attorney ;
Benl.in Kelw. but if a Man has Authority, as abfolute Owner of the Land,

207 3. there he may do it by Attorney, as Ceftuy gue nfe might af-

ff”i’ AR e the Statute of (7)1 R. 3. and before the Statute of
N.Benl.12. (k) 2y H. 8. for Ceftuy que ufe had an abfolute Autho-
plio  rity to difpole of the Land at his Will, without a-
2 Rol Rep. 1y Confidence repofed in him, as appears in 11 Eliz.
323, 394. Dyer 283. and there a Judgment is cited in 25 H.

&) IRH38C' I-8. accordingly, againft the Opinion of fome Judges
c_;;? " in 9 H.y. (I)24. But in the Cafe at Bar, the Copy-
Br. Feoffm. 43. holder has a Cuftomary Eftate of Ipheritance, and not
1’35-7;25- 2 an Authority or Power only. Alfo there is a (%) Diffe-
Be Fecfine rence betwixt a gencral abfolute Power and Authority as
al ufe 23. Owner of the Land, as aforefaid, and a particular Power

2 Rol.Rep.294 i H :
%u) Coli ot and Agth?my (by him who has but a particular Intere{:())
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to make Leafes for Life or Years. And therefore if (2) A.(4)2 Rol.Bcp’

be Tenant for Life, the Remainder in Tail, £7c. and .4 has 33, 330.

Power to make Leafes for 21 Years rendring the ancient P.im. 436.

Rent, &c. he can’t make a Leafe 'y Letter of Artorney by

Force of his Power, becaufe he has but a particular Power

which is perfonal to him: And fo was it refolved in the

Cafe of the Lady Grefbam at the Affifes in Suffolk in Qua-

drageftied 24 El by Wray and Anderfon Chief Juftices, Ju-

ftices of Aflife there. Alfo there are fome Things perfo-

nzl, and fo infeparably annexed to the Perfon of a Man,

that he can’t do them by another, as doing of (#) Homage (4 = Rol.Rep.

and Fealty: So it is held in 33 E. 3. T7efpafi 253. the 83 e 65 b

Lord may beat his Villain for Caufe, or without Caufe, and gp 5

the Villain fhall not have any Remedy? butr if the Lord

commands another to beat his Villain without Caufe, he

fhall have an A&ion of battery againft him who beats him

in fuch Cufe. So if the Lord diftrains the Carttle of his

Tenanr, altho’ nothing be behind, * the Ténant for the Re- * Finche’sLaw

fpct and Duty which belung to the Lord, fhall not have L gp'C&'A ;ec

(c)Trefpafs vi & armis againt him 5 but if the Lord (4) () ok , ;. o

commands his Bailiff or Servant in fuch Cafe to diftrain Fitz. Office del

where nothing is behind, the Tenant fhall have an A&ion ggg” (7513%

of Trefpafs v. §5 armis againft the Bailiff or Servant. 2 H. g ézun ,f;

44011 H 4.98. 8. 1H6.5.4. 9 H 7.14. 2. 11 H 4. 78.b,
Listleton in his Chapter of Burgage holds, That where 4 Co. 11.b.

in a Borough he who is feifed of Lands in Fee may devife ¢ "1 S o

by Cuftor, there the Owner of fuch Land may devife that star.de Markeb.

his (¢) Executors fhall fell, which they fhall do as Attor-¢ 3.

nies to him. 3 E. 3. Coron. 310. by the Cuftom of 2= Manor glol‘:"é'@ab'

a Frechold will pafs from one to another by Surrender in(4)2Inft 10c.

Court, againft the (f) Will of the Lord, and where the Br.Trefpaf: 8.

Cuftom is fuch, the Tenant may do it by Attorney. Zide ?i)n ¥ isf‘l"!lfg'

14 H 4. 1. 4. by Hankford, &€ vide 19 AfJ.p. 9. ) (f) Co.Lir. 59
And it wasfaid, (g) as he to whofe Ufe a Surrender ismade b. 1 Rol. 562,

may be admirted by Attorney, fo a Copyholder may fur- (g) 1 Rol. 505

render by Attorney in full Court: And the Cafe of him to

whofe Ufe {eems the ftronger Cafe, becaufe he who istobe

admitted is to do Fealty, (b)) which none can do Fealty but 5)coLicss a

he who fhall be admitted, and therefore in fuch Cafe the

Lord may refufe to admit him by Atrorney ; but (i) if he ;) | rql. so5

admits him by Attorney, it is good enough. ;
But, Hill. :8 Eliz. in (k) Chapman’s Cafe it was held (&) 1 Rol. 500,

in the King’s Bench, That where the Cuftom of a Manor so1.

is, That the Copyholder out of Court may furrender

into the Hands of the Lord of the Manor by the Hands of

two cuftomary Tenants, who in Effe&t are butlnflru-

ments or (/) Attornies of the Copyholder to take his Surren- () Sty. 423,

der, that 'in fuch Cafe the Copyholder by his Attorney -

L4

can’t



K ~ ComBes’s Cafe. + ParrIX,

can’t furtender into the Hands of the Lord by the Hands of

- two Copyhold Ten’ts; for in as much as the Surrend.in fuch

. Cafe ought to be warranted by the Cuftom, the Surrender

‘ without {pecial Cuftom to warrant it by Attorney will not be
geod. Alfo that was upon the Matter by Artorney to make

a Surrender by others who are but Attornies, for that isnot

(4) Co. Lit, so. warranted by the (#) particular Cuftom of the Manor tomake

2. £ Rol. s00. a Surrender out of Court. But in the Cale at Bar the Com-

‘ mon Taw, and no particular Cuftom warrants the Sufrender,

‘ and therefore it may well be made according to the Rule and

B Reafon of the Com. Law by Attorney.. But it was refo}v’d,

(4) 1Rol. sor, That the Attorney ought to (5) purfug the Manner and

‘ " Form of the Surrender in all Points according to the Cuftom,

as the Copyholder himfelf qught to have done ; as if the
“Surrender by the Cuftom ought to be by the Rod, or byany -

other Thing, or in any other Manner, the Attorney ought tq

purfue it. And the Ch. Juft. faid, that the Stile of a Copy-

holder imports 3 Things: 1. Nowmen, his Name: 2. Origi-

. nem, his Commencement: 3. Zztzl his Affurance : His Name

(e)Lir. Sed.75.4s Tenant by Copy of Court-Roll, for his (¢) Name is not

Go. Lir o.a. ‘Tenant by Court-Roll, but by Copy of Court-Roll, who isthe
fole Ten’t in Law that holds by Copy of any Record, Chat-
~tery Deed, or anyother Thing. 2. his Commencement, #4,

voluntateye domini 5 tor at the Beginning he was but Ten’tat
the Will of the Lord. 5. His Title or Aflurance, fecundune

) confuetudinem Manerii, for the Cuftom of the Manor has

() Hel ;. (4) fixed his Eftate, and affured thie Land to him fo long as

~ he doth his Services and Duties, and performs the Cuftoms

{¢) Lit.Sc& 77 of the Manor. And therefore (¢) Danby faith iny E. 4. 19.

C%OL;‘; 5a‘~ 3-¢. That by the Cuftom he isas well inheritable to have the

4 M0 2% . Land, as Ten’t to hold his Freehold by the Com. Law. And

it was refolved that this Cafe was ftronger, becaufe the Ler.

, of Attorn. was made tp thofe who were Tenants by Copy

) - &rc. of the faid Manor. But it was agreed, that where an

'gf)d Dol and () Infant at the Ageof 15 Years may make a Feoffm. that

TR dl?;';‘{ he-can’t do it by (g) Atrorney, becaufe a Cuftom which en-

sH.7.31.a. ables a Perfon difabled by the Law, ought to be purfued, and

“'ﬂ-‘l-?' o an Infant can do ncthing to pafs any Thing out of him by

Fiz. Chll 5py Attorney ¢ Pide 11 H. 4.53.4. and it would be hard, if Men
Br. Caftom 15.i0 () Prifon, or Sick,. or beyond the Sea, could not make -

(£)8 Co 45.a. Sutrenders of their Lands held by Copy for Paym, of their
(&) + Leon. 3¢ Debys, or Preferment and Advancement of their Wives and

Children, €. Noro Reader, this is the firft Cafe that [ have

known which wis adjudged in this Point.* :

i

. altwasrefolv'd, that when any has Authority,as Attorney,
()1 Rol. 330, todo any A&, he ought to do it in his (/) Name who gives
axd,b 85; the Authority; for he appoints the Attorney to be in his
3%9: Place,and to reprefent his Perfon ; and therefore the Attorn,

~can’t do it in hl, owr Name, nor as his proper A&, but in

© the Ivame, and as the A& of him who gives the Authority.
o And
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And where it was objected, ;That in the Cafe at Bar, That
the Attornies have made the Surrender in their own
Names ; for the Entry is Quod iidem Willielmus € Ste-
phanus, ¢Sc. furfum reddiderunt, &c. Tt was anfwered and
refolved per totam curiam, that they have well purfued
their Authority ; for firft they fhewed their Letter of At-

torney, and then they (#) awthoritate eis per pred’ Lite-(a) 1 Rol. sor.

ram Attornat’ dar furfum reddiderunt, €c. which is as
much as to fay, as if they had faid, We as Attornies of
Thcimas Combes furrender, 8¢, and both thefe Ways are

{ufficient ; as he who has a Letter of Attorney to deliver

Seifin faith, I as Attorney to 7 §. deliver you Seifin; Or I
_by Force of a (this) Letter of Attorney deliver you Seifin ;
and all that is well done, and a2 good Putfuance of his Au-
‘thority : But if Attornies have Power, by Writing to make
Leafes by Indenture for Years, &c. they can’t make Inden-
tures in their own Names, but in the Name of him who
gives them Warrant. But if 2 Man by his Will in Writing
devifes that his Executors fhall fell his Land, and dies,

there the Executors in their own (5) Name may fell the {8) 1 Rol. 330.
Land for Neceffity, becaufe he who gives them futhority ~7*5": pl. 8.

by his Will (which takes Effet after his Death) is dead ;
and yet in fuch Cafe the Vendee is in by the Devifor.

HENRY

77

*
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Q. 1 Salk. 254, HENRY PEYTOE's Cﬂ/é

Mich. 9 Jacobi 1.
In the Common Pleas.

1 Brownl. 133. § T Enry Peytoe brought Ejeftione firme againft Robers
3 Brownl. 128. I Chizey and Agues his Wife, and Alice Derbypire, of a
Godb, 149. Houfe and a Garden in Godalming in the County of Surry,
on a Demife made by Aune Hook, 7 Aprilis 8 Fac. for 5
Years, and that the Defendants the 1cth Day of Aprilin
the fame Year ejeted him, &c. And the Defendants
pleaded, That after the Trefpafs and Eje&tment, (. 10 Maii
anno 8 fupradicto apud Godalming pred’ talis inter Rober-
tum & prefar Henvicum, tam de tranfreffione & ejec-
tione pred’ quam de omnibus alits querelis, debitis, & de-
batis inter eos ante tunc babit® faftis, ffve perpetratis, &e.
babebatur concordia 3 that in Satisfaltion of them the faid
Robert one of the Defendants fhould pay to the Plaintiff
6. 105. at the Feaft of St. Michael the Archangel then
next following ; and that for the true Payment thereof he
(4) Raym. 203. fhould become bound in a (4) Bond of 13/ and pleaded
the Performance thereof, and the Receipt of the faid Sum
at the faid Feaft accordingly ; and thereupon the Plaintiff
demurred in Law ; end this Cafe was argued at the Bar
by the Serjeants; and it was objeted, That this A&ion
(4) 2 Brownl, of Fjeltione firme is in the Realty, and therein the Pof-

V31, feffion” fhall be recovered by Habere facias poffeffionem
23’ 'Dz:;gt'rll’[l,‘.‘w' and thereby the Poffeflion and Inheritance fhall be ;e’-
%l. 5t. vefted in the Leflor; and the Entry of the Plaintiff pend-

r.Jac. 559. ing the Writ fhall (%) abate his Writ, as it is adjudged in

f['fo%l['{g;f‘;m, 6 Eliz. Dyer 226. for in this A&tion the Term is to be

2 Aaderf, 178. recovered. So in Ejeftione firme, (c) ancient Demefne

% mewnl' 129, is a good Plea, as it is adjudged in Alden’s Cafe in the sth

1o, 133 Part of my Rep. f. 105. a. begaule it taftes of the Reall\fy d
n
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Aad in A&ions concerning the (2) Realty, altho’ it be but a (41735(30-145: b.
Clatsel real, Accord is no Pleas and therefore it is adjudg- 7(';,) 6 Cor 4;?,
ed (v) 11 H. 7. 13. b. That in an Aéion of Wafte againft B Accord 13.
Leffec for Years, an Accord executed is no Plea, becaufe it ”Olgf“ ?fi- b
is rixt with the Realty ; pari ratione in Ejeftione firme. 7,'29"0“/" e
Alfo they rely’d much upon two Rules put in the Cafe in Cro. El 357.
7 E.6. berween Andrew and Boughey, Dyer 5. one, that

in all Cafes where nothing but (¢) Amends are to be te- g)?twf qllf-'
covered in Damages, there a Concord with an Execurionz%}gwglf;;?:
thereof is a good Plea ; but in this Cafe of Ejeftione firme,

aliguid amplivs & magis dignunt fhall be recovered than

Damages, fo. the (4) Term : The other Rule there put, is, () Cr.C .83
In all A&ions grounded upon a Wrong, as Zrefpafs, Confpi- ?‘éto“-algf,' o
racy, Maintenance, and bujufinodi, where nothing in Cer- '
tainty is demanded, nor to be recovered, but (¢) Damages, g")&YJS-PLW'
Concord is a good Plea ; but in this Cafe the A&ion is Bk
brought for the Recovery of the Poffeffion of the Houfe

and Land demifed in certain. But it was granted, That

if the Term incurs pending the Writ, there accord is a good

Plea, becaufe nothing fhall be recovered but Damages: So

in an A&ion of Wafle againft Leflce for Years in the (f) (f) Rol.266.
tenuit : And Queftion was made arguendo amongft the Ser- ggi’r' 4947 % .
jeants, what fhould be the Reafon why when a Man is =~ 7
‘bound to deliver a Horfe, &c. or to do any collateral A&, ‘

(z) the Obligor can’t by Accord betwixt them, give Money (&) Co. Lic.
or other valuable Thing in Satisfaltion thereof, as well as 1‘;:,2({;;'79 .
where he is bound to pay Money, there he may give an 1Rol. 455,58,
Hotfe, or any other valuable Thing in Satisfation thereof.

And firft it was unanimoufly reflolved pdr ros’ ¢ur’, that

the Accord in this (b) Cafe was a good Plea: For'in all .
Ag&ions which fuppofe the Wrong to be done (i) vi &5 ar- (4) g"&m"
mis, (where Capias and Ewigent lie at the Com. Law, as|Ro). 266,267.
‘appears in 40 E. 3. 25.4. 35 H. 6. 6. 4. b. 22 E. 4. 11. b. 2Rol.Rep. 1381,
Plow. Com. i1 the Lord Berkley's Cafe) there Accord is a'! g‘_"’w"]" 133,
good Plea, for the Redemption of his Body from Imprifon- f'w“;??,‘,l;:"'
ment, fo that Men may do their Bufinefs, which is good for 123 K
the Commonwealth, And it was obferved that this A&tjon Godb 149,
of Ejettione firme includes in it felf an Aéion of (k) T7ef ‘,"3) IR
24f, as appears by the Commencement, the Body, and the 2 Brownl. 133.
-Conclufion of the Writ 5 for this Writ begins i 4. fecerir (£) Cr.EL 622,
te fecurum de clamore fuo profequend’ pone, £5¢. and in the :
like Manner begins the Writ of Tre{gpafs; the Body of the

Writ of Ejettione firme, Quare vi & armis unum meffuag’,

&e. imrravit, &c. and the Writ of the Trefpafs is, Quare

unum meffuaginm fregit, & (1) intravit, &c. and ali the (DF.N.B.86 L.
Addition in the Ejeftione firme is, Ft ipfum a firma
Jun inde efecit : The Conclufion df both is, E? alia enor-

mig imulit ad grove damuuym ; And therefore the

Trefpafs,

s
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ellione firme,
of the Aétion of o and mixt to-
is a great Part &ment are fo wov ichout Queftion
TrjﬁﬁfTrefpafs and Ej Ec fevered. And dwgy Conﬂeﬁk‘;nCc
nd t ; can’t 4, and by ! icitione
gether, that Py i good Fle Encry in an Ejechone
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Kotea 18.2.  J b. it is held, Ation o ors fhall hav
Antea 78.2 H. 4. 6. ich gives an 4) Execut {e that
Gedb. 149. 7 ) whic giv That the ( e roris, becaufe .
Rol, 266,267. de: 6: s te atoris, i vita tefta . he A&XQU
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; I £ 2. coram much
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(c) 4 E. 3'ca're *6 R.2. Ej s Trin. 26 H, it s Jelonice, ye be a good
(4 Br.Qu in its Nature : bens. the W"’“. djudged to e of
ejecit intra, - in o (f) Maih s Accord is a J_ Ra‘v?/.bmmt
gﬁf Erecur. 4§' ;i]) ‘fte ainé{udes Trsejgf{z'f’ refolvedé ‘hi}el?n(%k)xe Attiop at zl}::{
Fitz Execur.53. And it wa d Plea; beca ; and fo upon
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f;or,olﬂ' 133 Iéfmr;l(m Law Proc And theref0r¢ -lt{%l}}jeﬂée for y.'ears, 27’3
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;313)' ftea 80.a. ) ‘nOt like an A nare ejeb'lt ﬂzfr ﬂmiS-' 'And ye ’red
(f) > Browal to the Writ of (£) ,ﬁd without oz Sﬂél fhall be o Cabs of
Dott. pLI7.18. deﬁ;’ﬁeai,'ie;ihefe alfo bz::datgerefore as to nt{l};erefi that
6 Co. 44. 2. l. as much a good Plea. 15. 0. It was au‘ adjudged
(g)2 Brovsno.. _Accord 1s a in (l) I H, 7. R Dbad been rea y ued
128, 129,13 ion of WaPEC,, ; for 1. If it have been ars (k)
Dodt. pl. 18, Agio fe is ill printed; ould never ~. And n |
6 Co. 43. b 1, the Cale he fame Cafe w in 13 H. 7. " Action
b)) 2 Brownl. . H 7. t . ‘ d udgﬁs, hat in an : ;
ﬁ’i?;,znp- n ;i; by the SefJea‘;;s ;?,z_J it was .hel;z, ;x‘jcord‘ is a gﬁ‘e)d
o o b. 28 H.7. Garr. 97. ft Leflee for Yea ot have done, ift i
S’extea 78-3. IS /) Wafte, again Judges would nf to the contrary
ccord. 13. of ( ich the fa:me ﬁime Cafe the Pro-
Br. 4 23 5 whic dged the o Search by <. e
i e ol had adjndged the b Record of by A1 Gaf
129, 132, Lt ime before. for the in Hill. 6 E. 6.
Cr. EL 357 I fo Thort Time been made fo d. And in curiain
(k) zBl-oWﬂ . honotaries has can be foun . ld Per totans <l H\e
132. t and none loes it was he ainft Lefle
2 Inft. 3°7'I of 11 H Ig Serjea“t 23”11.05’ £ (772) Wafte ag folved, thet
m‘zBroW“C; eported by in an A&ion o And it was refo ’That
128, 129, 139, r PC 8. That in : ood Plea. An to Law, f.
132, 2 L. ACcO{d is 2 g s Confonant ed in Dama'
Cr. [ac‘ 100, fOr Years, 1 in 7 E. 6. Wa' . o be recover d th not
Cr. El. 357. he faid Rule but Amends'is t lea, but that do be
6Co.44-2. ¢ e nothing bu is a good Plea, fonal is alfo to
1 Rol. 266. whele an ACCOrd 18 1 real or Per 0 . @eti””e Of
7K, B0 mpugn, Tht alths & 5 the Frechand vored, .yt
4. Moor 6. , recovered, oncerning t 11 be recove ? E. 3.
35, | Acca. Charters ¢ hemfelves fha it is held in
(m) F‘”i' 16,19, (772) o Chartersf em d Plea, asit is fe. or other
Ay ‘“'.Landil t(}:1;¢f<3 Accord is a gfo O@ezz'm;e of an 11i,(l)ir‘o ‘truc, but,
: in fuc he fame Law o ther Rule is
. b. The : And the o
25 ol Goods :
perfona

as
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as to the firft, it does not imply the Negative ; for where
Certainty is to be recovered, Accord alfo is a good Plea; as
in the Cafe of (#) Detinue of Charters: In an Aé&tion of () (Z)é}“';a 73b.
Debt on a Leafe for Years, there is a certain Demand, and (1 1). r- feeor
yet Accord is a good Plea, as it is held in 47 E. 5. 24. 4. . 2 Brownl. 1.
& 10 H.9.24.a. 2 R. 5. Dez. 100.

And in this Cafe, to fatisfy the faid Queftion moved
amongft the Serjeants, a Difference was taken between a
Condition in 2 Deed to do a (¢) collateral A&, as to be (¢) 1 Rol. 455, -
bound in a Statute to make a Feoffment, to yield a true isﬂ;‘ownl 130;
Account, & fiuilia, for there Accord with Execution for Antea 73.a.
Moncy or other Thing, is no Satisfattion to fave the For- 1 Rol-Rep.2g6,
feiture of the Condition ; for the Contra& being made by &7, 46,193
Writing to do fuch collateral A&, can’t without Writing in 304, 458,
fuch Cafe be altered, as it is held in 12 E. 4.25.4. b. o H.3Bullt.148,149
7. 4. 4 H 8. Dyer 1. &c. Bur when the Condition in a E;-,&‘f-;;; b.
Deed by the original Contra& of the Parties is to pay i46.2.
Money, there by Accord amongft the Parties, any other l‘;‘Ob- 178.
“Thing may be given in Satisfaction of the Money'; for as almer sso.
the Philofopher faith, (4) Nummus eft menfura rermm (d) » Brownl.
commutandarun, which agrees with a Rule.in Law, Res 13-
per pecuniam eftimatur, & non pecunia per. res, and in 3 T 149
this Senfe it is true quod pecunie obediunt omnia : But
fo is not any other Thing, and it is not material, whe-
ther the Money mentioned in the Condition be a collateral
Sum, or be Parcel of the Bond or not; for if a Man be
bound by Bond in 200 (¢) Quarters of Wheat, upon Con- (v} 1 Rol 456.
dition to pay 20/ the Obligor may, by Accord betwixt
them, give him an Horfe, or a geld Ring, &¢. in Satif-
faltion of the Money, altho’ the Money in fuch Cafe is .
collateral, to the Bond: And therefore if a Man () enfeoffs (f) 1 Rol. 456.
another by Deed, upon Condition that the Feoffor fhall
P2y a Sum of Money, &¢. the Feoffor may by Accord be-
twixt them give the Feoffee an Horfe, or a gold Ring, &c.
in Satisfaltion ; and yer the Money in fuch Cafe is (g)(g) Co. Lit.
collateral having Regard to the Land ; for if Tender be *°7-2-
made and Refufal, he fhall never pay the Money ; Ergo 6 Mod. 35.
it is a meer Collateral, quiz refrobata pecunia in hec cafts
Liberas folventem 5 and therewith agrees Lir. cap. Condi-
zirnsy 79. b. So if a Man by Bond be bound in 100 () (4) Co. Lit.
ngrte::s of Wheat, upon Condition to pay 50 Quarters, he T;Oi{bf.‘l» ‘6.
can’t give Money or other Thing in Satisfaltion thereof,
becaufe the Contra& originally was not for Money, but
for a collateral Thing: And in fuch Cafe if the Obligor \
tenders it at the Day, and the other refufe, he fhall plead ‘
ir, without faying it is (i) yet ready, becaufe Corn is bonum (‘3) 1LR°1~,4723
Periturum, and it is a Charge to the-Obligor to keep it5 5y o5 ol 15 e,

, and Doé. pl. 350,

I
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and fo it was held in 28 A, 8. in the Com. Pleas, as Carrel
has reported. So ifa Man be bound in a Stat, Recognifance,
or Bond; and afterwards a Defeafance is made to pay a
lefs Sum, now this Sum in the Defeafance is collateral
(1)1 Rol.472 and therefore if the Obligor (#) tenders it at the Day, and
Cr.EL755- it is refufed, the Obligee lofes it for ever, as itis held in (8)
Eg;}“; *3so. 33 H.6. 2. 4. b. and yet in fuch Cafe the Obligor by Accord
s01. betwixt them, may give an Horfe, &¢. in Satisfattion of the
th)Firz. Det 55 Money in the Defeafance, for the Contratt was originally
Br"“[?imemp‘cfor Money. But if a Man by Contra&, or Affumpfit (with-
fc‘» t Rok 456. out (¢) Deed) be to deliver an Hoxfe, or to build an Houfe,
or to do any other collateral Thing, there Money may be
paid by Accord in Satisfaétion of fuch Contralt: For as a
Contra¢t upon Confideration may commence by Word, fo
by Agreement by Word for any valuable Confideration, it
may be diffolved ; and fo you will better underftand the
Realon of your Books, in 12 H. 4. 23.4.0. 33 H.6.2.4. b.
20 H.6.58. 7E 445 20FE 4.1.b.(3)15 H 7.4 b
oH.9.4.18.4. 16 H 7. 13. 0. 4 H8. Dyer 1. 9 H 8. 12.
22.F. 3. 5. a. 26 E. 5. Annuity ¢5. But it was refolved
(4) = Brownl. that a Right or Title of (#) Freehold can’t be barr'd by any
:3&161 Repa97 Accord with collateral Satisfaction, altho’ the Satisfation is
poa'plﬂ'% "of as high a Nature as the Right or Freehold, as appears
Co. Lit. 36. 5. in Vernon’s Cafe in the 4th Part of ny Reports, f. 1. a. b.
Dy.orph 12 ropg s E. 4. 22. & 1 Mar. Dyer 9.
(e) Doct.plis.  And every Accord ought to be full, (¢) perfeét and com-
) }{0‘;16"{58 pleat: For if divers Things are to be performed by the Ac-
Raym. 450. cord, the Performance of Part is not fufficient, but all ought
to be performed ;5 and therewith agree 17 E. 4.2, 5. 6 H. 7.
10. 4. Plow. Com. 5. a. Alfo if the Thing be to be perform-
ed ata Day to come, Tender and Refufal is not fufficient
without altual Satisfaltion and Acceptance.
And Accords are favoured in Law, becaufe FExpedi:
(f) 6Co. 7.2. Reipublice ut fit (f) finis litivm : Er concordig parve res
e 2, crefoynt, diftordia maxime dilabuutur. Vide 50 E. 3. 4.
Hard, 128. 22 E. 4. 25. The Bifthop of Bath’s Cafe. 11 R. 2. barr.z243.
Godt.242. 15 E. 4. 11. 19 Eliz. Dyer 356. And in a Writ of Cove-
3 Bulltr. 98- 507 for want of Reparations altho’ the A&ion is founded
on a Deed, yet it is mixt with Wrong, for which Damages
fhall be recovered, it was adjudged Pafth. 3 Fac. Rot.1033.
(cg) 6 Co. 43-2- between Eden (g) and Rlake, that Accord with Satisfaétion
Moy 3:29:19° was a good Plea in Bar. : ’
2Rol. Rep.188.  And it was refolved in the Cafe at Bar, that the Accord
and Satisfaction by one fhould dilcharge all the Ejetors and
(b)Fitz.Bar.37. T'refpaflors, ¥ide 15 E.4.1.0, 35H.6.6.4.b. 6 H.7. (b) 26 H.6.
3 cl:lo' 117.5. Barr F. And thatof ancient Time the Term was recover'd in
akl 45- Ejelt’ firne’,as appears by Bralt. lib.g4.c.56.f220.in trall de
Affifa nove diffeifine. Dic¥ eft fupra qualit’ quis reftituar’ cum
! 1 Jucriz
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fuerit ejeftus de libero tememento fwo. Nunc dicendum eft fi

quis ejiciarnr de ufufruttu, vel uft & habitatione alicufus

teneinenti quod teinnir ad tevminum annorum, anté’ teruei-

num fyum : And there againft the Leflor he faith that the

Leflee fhall have a Writ de Conventione, againft his Vendee

he fhail have a Ruare ejecir infra rerminum, and as well

againft the Leflor as verfis exrranenm Ejeltione firme :

And there a little after he faith, Nou magis poterir aliquis

firmarium ejicere de firma fua, quam tenentem aliguem de

libero tenemento flo, & wunde (i ille efecerit qui rradidi,

feifinarmy i, poffeffronem, reftituat, cum damnis: Si autem

alius quam qui tradidit ejecerir, fi hoc cum authoritate &

voluntate tradentis 5 wterque tenetur boc judicio, unus prop-

rer faltum, alius proprer authoritatem. Si autem [ine wvo-

luntate, tunc temerur ejetor utrig; tam Dom. proprietaris

quam firmario, firmario per iftud breve, Demino proprie-

tatis per Afffam nove diffeifine, & unus rebabeat teymi-

nume cum Aamnis, € alius liberum tenementum fuum [fine

damnis. By which it appears how the Law was taken in

the Reign of H. 3. in which Time Bratfon wrote. In 3 E.1.

“Quare ejecit infra terminum, 4. it was adjudged, Thet the

Plaintif in that A&ion fhould recover his Term and Dama-

ges: And the like Judgments are given in 18 E. 2. and

20 E.2. ibid. pl. 5§ 6. which agrce with Bratton, and :

with him F. N. . () 197. Andin 38 4[. p.9. and 12 H.4.(4) F. N.B.

10. b. in Fjettione cuftodie the Term Thall be recovered, 7 &

pari ratione in Ejeltione firm’. Vide 44 E. 3. 22. in Oyer

" and Terminer. And it is held in 11 H. 6. 6. D. that altho’

the Term incurs pending the Writ of Ejeft’ firne’ the Writ

fhall abate, 7 H. 4. 16. 12 H.6.8. 33 H.6.42. 38 H.6.27.

7E.4.6. 21 E. 4.30. & 13 H.7. 21. that the Term fhall

be recovered in EjelF firm’. And 14 H. 7. in Ejelt firwe

brought againft a Stranger in the Com. Pleas, the Plamtiff

had Judgment to recover his Term, and thereupon the De-

fendant brought a Writ of Error, and the Judgment was

affirmed, and Execution awarded to the Plaintif. And in

Anno 17 H. 8. fuch Judgment was given in the Com. Pleas,

that the Plaintiff in Ejef¥’ firm’ fhould recover his Term =~

and Damages, as Fitzh. Juftice reports in his N. B. 220. &. g"z' Eje&tione

and the Book in ¢ R.z. Eje¥ firm’ is ill reported, for it" > =

feems that the Court agreed only to she Saying of Belknap,

that if the Leflee be oufted by the Leffor, that he might

recover his Term in a Writ of Covenant: And afterwards

in the fame Cafe Belknap faith, that at the Com. Law, if

the Leflee be oufted by a Stranger EjetF firme’ lies, and to

what purpofe was this Writ inftituted, if thereby the Term

fhall not be recover’d, for he fhall not recover Damages but

for the Eje@tment only. Vide 12 (19) H.6. 56. 37 H.6. 8. B

And it was refolv’d, in a Writ of Quare ejecit infratermin’, %0 "o 12

Accord isagoodPlea. Afterw’dsin the principalCafe Judgm.was Aatea 8. a.

given i
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given againft the Plaintiff. Noza Reader, the beft and moft

fecure (4) Form of pleading of an Accord, is to plead it by
Way of Satisfaltion, and not by Way of Accord ; for if he
pleads it by Way of Accord; he ought to plead the precife
Execution thereof in the Whele, and if he fails of any Part
thereof, his Plea is infufficient; but by Way of SatisfaGion
b fhall plead no more, than that the Defendant paid the
Plaintiff 6/. 105. in full Satisfaltion of the fame A&ion,
which the Plaintiff received, &¢. Judgment if Altion? And
this is well approved by the Book in 19 H. 6. 29. 4. in a
Writ of (&) Forger of falfe Deeds s Markbam Serjeant. for
the Defendant, by Proteftation that he did not forge, for
Plea faid, that the Defendant gave the Plaintiff a Gallon
of Wine in Satisfaltion of the A&tion, which Gallon of Wine
the Plaintiff accepted, &c. Judgment if Aétion ? and there
Forteftue Serjeant of Counfel with the Plaintiff, It is no
Plea, unlefs you fay, that there’ was an Accord betwixt the
Plaintiff and Defendant, &c. Newron the Chief Juflice
who gave the Rule in the Calfe, "It is the beft Pleading as
Markbam has pleadéd in my Opinion, and fubftantial
enough ; for if he has given the Plaintiff a Gallon of Wine
for the fame Trefpafs, which the Plaintiff has received,
what would you then ? &jc. And afterwards Fortefene de-
nied the Receipt' of the Gallon of Wine in Satisfaltion of
that Trefpafs.

[See Catthew 348. And Note, the Plea muft be, that it
was given in Satistaltion, and alfo that the Plaintiff re-

* ceived it in Satisfaltion,]

AGNES
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AGNES GORE’s Cafe.
Mich. 9 Jacobi 1.

BEfore Fleming Chief Juftice, and Zunfield Chief Ba- Jenk. Cent.
A ron, Juftices of Affife, this Cafe’ happened in theik299:.
Weftern Circuir. _4gnes the Daughter of Reper married
one Gore, Gore fell fick, Roper the Father in good Will to
the faid Gore his Son in Law, went to one Doftor Gray a
Phyfician for his Advice, who made a Receipt direéted to
one Martin his Apothecary, for an Eleftuary to be made,
which the faid Martin did, and fent it to the faid Gore;
Agnes the Wife of Gore fecretly mixed Ratsbane with thé
Elettuary, to the Inten: tharcwith to poifon her Husband;
and afterward 18 AMaii fhe gave Part of it to her Husband,
who eat thereof and immediately became grievous- fick ;
The fame Day Roper the Father eat of it, and immediate-
ly alfo became fick, 19 Muii C. eat Part of it, and he like-
wife fell fick ; but they all recovered and yet are alive,
The faid Roper obferving the Operation of the faid Elec-
tuary, carried the {uid Box with the faid Ele&uary 2x
Maii to the faid Gray the Phyfician, and informed him of
+ the fuid Accidents, who fent for the faid Marzin the Apo-
thecary, and asked him if he had made the faid Eleftuary
according to his Diretjon, who anfwered: that he had;
in all Things but in one, which he had mot in his Shop,
but put in another Thing of the fame Operation, which
the faid Dr. Gray well approved of ; whereupon Mar-
2tz the Apothecary fuid, To the End you may know
that 1 have not put any Thing in ir, which ¥ my
felf will not eat, I will here before you cat’ Part of ir,
and thetcupon Martin took the Box, and with his
v Knife

. \MJ
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Acxes Gores Cafe.  PartIX,

Xnife mingled and ftirred together the faid Eleftuary, and
took 2nd eat Part of it of which he died the 22d Day of May
following. The Queftion was, if upon all this Matter Jgnes
had committed Murder. And this Cafe wasdeliver’d in Wri-
ting to all the Judges of Engl. tohave their Opinions in the
Cate. And the Doubt was, Becaufe Martin himfelf of his
own Head, without Incitation or Procurement of any, not
only cat of the {zid Ele&uary, but he himfelf mingled and
flirred it together, which mixing and ftirring had fo incor-
yorated the Poifon with the Eletuary, that it made the Ope-
ration more forcible than the Mixture which the faid Agnes
had made ; for notwithftanding the Mixture which Agnes
had made, thofe who eat of it were fick, but yet live, but
the Mixture which Marriz has made by mingling and flir-
ring of it with his Knife, made the Operation of the Poifon
more forcible, and was the Occafion of his Death. And.if
this Circumflancé would make a Difference between this
Cafe and Saunders's Cale in Plo. Com. 474. was the Quefl.

And it was refolved by all the Judges that the faid Agmes
was guilty of the () Murder of the faid Martin, for the
Xaw. conjoins the murderous Intention of 4g#es in putting
the Poifon into the Eleftuary to kill her Husband, with the
Event which thence enfucd 5 f¢. ‘the Death of the faid Mar-
zin ; for the putting of the Poifon into the Eletuary is the
Occafion and Caufe ; and the Paifoning and Death of the
{aid Martin is the Event, guia eventus eft qui ex caufs fe-
guitur, € dicuntur Fventus quia ex caunfis eveniunt, and
the Srirring of the Eleftuary by Marrin with his Knife
without the putting in of the Poifon by Jgues could not
have been the Caulc of his Death.

And it was alfo refolved, That if 4. puts Poifon into a
Pot of Wine, £¢,. to the Intent to Poifon B. and fetsit in 2
Place where he fuppoles . will come and drink of it, and
by (&) Accident C. (towhom 4. has no Malice) comes, and
of his. own Head takes the Pot and drinks of it, of which.
Poifon he dies, it is Murder in A. for the Law couples the
Event with the Intention, and the End with the Caufe;
And in the fame Cafe if C. thinking that Sugar is in the
Winc, ftirs it with 2 Knife, and drinks of it, it will not alter
the Cafe; for the King by reafon of the Putting in of the
Poifon. with a murderous Intent, hasloft a (¢) Subjeét; and
therefore in Law he who fo put in the Poifon with an ill
and felonious Intent, fhall anfwer for it. But if one pre-
pares Ratsbane to kill (4) Rats and Mice, or other Ver-
mine, and leaves it in certain Places to that Purpofe, and
with no ill Intent, and one finding it eats of it, it is
not Felony, becaufe he who prepares the Poifon has no
ill or felonious Intent; but when one prepares Poifon,
with 2 felonious. Intent to kill (¢) any reafonable Cres-

ture,
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ture, whatfoever reafonable Creature is thereby killed, he
who has the ill and felonious Intent fhall be punithed for it,
for he ‘is as great an Offender, as if his Intent againft the
other Perfon had taken Effect. And if the Law fhould not
be fuch, this horrible and heinous Offence would be un-
punifhed ; which would be mifchievous, anda great Defeét
m the Law. h

M 2 Hexnry
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PaxrT IX,

HeENRY CoNNYs Cafe.
Trin. 6 Jac. 1. in C. B. Rot. 1611.

Bﬂrzbolome-w Colepit was fummoned to anf{wer to Fobr
Crane of a Plea, wherefore he took the Cattle of the
faid Fobuz and them detained againft Gages and Pledges;
and whereupon the faid Fobz by 7h0. Ganten his Attorney
complaineth, That the aforell Bartholomew the 19th Day
of Oftober in the 5th Year of the Reign of the Lord the
now King, at 7 'idde St. Giles, in a certain Place there, con-
taining in it 2 Acres of Pafture, the Cattle, thar is to fay,
5 Steers of the faid Fobn took, and them unjuftly detained
againft Gages and Pledges, until, &c. Whereupon he faith
keis the worfe, and hath Damage to the Value of 20 /. and
thereof he bringeth Suit, &¢. And the aforefaid Zarshbolo-
meww, by Wil Davy his Attorney, cometh and defendeth
the Force and Injury, &'c. and as Bailiff to 7 Welby, Efg;
doth well acknowledge the taking of the Carttle aforefaid,
in the Place in which, &¢. and juitly, &c. Becaufe he faith,
that the faid Place in which it is fuppofed the taking of
the Cattle, aforefald to be done, doth contain, and at the
aforefaid Time in which it is fuppofed the aforefaid raking
to be done, did contain in it {elf, two Acres of Pafture with
the Appurtenances in 77dde St. Giles aforefaid, lying there
in a certzin Field called Souzhgraft-field, near the Lands
Yoot of Richard Welby, Gent. fometimes Riclsrd Dela-
land, on the Part of the North, and the Kirklznd on the
Part of the Welt; and that one Henry Conay, Efq; before
the Time in which, was feifed of the aforefaid 2 Acres of
Pafture with the Appurtenances in which, &¢ in his De-
mefn as of Fee, and held the fame of one William Ster-
anin, Elq; as of his Manor of Richards with the Appurte-
nances in 774de St. Giles aforefaid, by Fealty, and the Rent
of 13 Pence Yearly, at the Feaft of St. Michacl the Arch-
angel to be paid, as alfo by the Service of doing Suit at
the Court of the faid //7lliaiiz Stermin of his Manor aforef.

from

®



Part IX. Plead. in Henry Conay’s Cafe.

from three Weeks to three Wecks, upon reafonable Warning
at the Manor aforefaid to be holden: Of which Services the
faid Wikiam Stermin was feifed by the Hands of the aforef, Hex.
Conny, as by the Hands of his very Tenant, that isto fay, of
the Fealry and Suit of Court aforef. as of Fee and Righe,and of
the Renr aforef. in bis Demefn as of Fee ; of which Manor with
the Appurtcnances the aforef. William Stermin was feifed in his
Demefb as of Fee, and fo thereof being feifed, the aforef, Wil
Stermin before the Time in which, §¢. of the aforefaid Manos
with the Appurtenances the aforefaid Fobn Weiby enfeotfed, 1o
‘have and to hold to the faid Fobn Welby, his Heirs and Afligns
for ever. To which Feoftm. by the aforef W. Stermin to the
aforef. Fobn Welby in Form aforefl made, the aforell Henry Conny
afterwards, and before the Time in which, Ec. that is'to fay,
the firt Day of Nuvember in the firft Year of the Reign of the
Lord the now King, then of the aforefaid two Aeres of Lands
with rhe Appurtenances in Form aforefaid being feifed at Tidde
St. Giles aforefaid, attorned : By Colour of which Feoffment and
Attornment aforefaid, the faid Fobn Welby was and yet is feifed
of the Mapor aforefaid, with the Appurtenances in his Demefn
as of Fec ;and becaufe 4 s. and 4 4. of the Rent aforefaid, for 4
whole Years, was at the Fcaft of St. Michael the Arcbanged, in
the sth Year of the Reign of the Lord the now King, and after
the Attornment aforefaid, in Form aforefaid had, to the afore-
faid Fobn Welby, the aforefaid Time in which, &w. being be-
hind, not paid, the faid Bartholomew as Bailitt of the aforefaid
Fobn Welby doth well acknowledge the taking of the Carttle a-
forefaid, in the aforefaid Place in which, for the aforefaid
4 Shillings and 4 Pence of the Rent aforefaid fo being behind,
and juftly, &rc. as within his Fee and Lordfhip. And the afore-
faid Fobn Crame faith, that the aforefuid Bartholomew, as Bailiff
of the faid Fobn Welby, for the Caufe above alledged, the ta-
king of the Catile aforefaid in the aforefaid Place in which,
ought not avow to be juft, becaufe by Prorteftarion that rhe a-
forefaid Henry Conny held not the aforefaid two Acres of Lands
with the Appurtenances, of the aforcfaid William Stermin as of
his Manor of Richards aforefaid, by Fealty and the Rent of 13
Pence, for every Year at the Feaft of Saint Michael to be paid;
as alfo by the Service of doing Suit at the Court of the faid
Wiiliam Steymin of his Manor aforefaid, from three Weeks to
three Works, upon reafonable Warning, at thar Manor to be hol-
den, as the faid Bartholomew above hath alledged, For Plea
he {uith, That the aforefaid Henry, before the Time of the ta-
kidg aforefaid done, and at the Time of the taking, &r¢. was
and yet is feifed of the aforefaid two Acres of Pafture with
their Appurtenances in his Demefne as of Fce,and held the fame
of Martin, by Divine Providence then Bithop of E, as of his
Manor of Tidde St. Giles, with the Appurtenances, in 7Tidde St.
Giles aforefaid, by Fealty only for all Services; without that,
that the aforefaid Henry, at Tidde St. Giles aforcfaid, to the a-
forefaid Fobn Welby atrorned Tenant, in Manner and Form as
the faid Bartholomew above hath alledged. And this he is ready
to aver. Wherefore forafmuch as the aforefaid Bartholomew the
gaking of the Cattlc aforefaid, in the aforef. Place in which, &,
' - M3 above
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above acknowledgeth, the faid Fobz demandeth Judgment and
his Damages, by the Occafion of taking of the faid Cattle to be
to him adjudged, &%. And the aforefaid Bartholomew, as at firft
faith, thar the faid Hemy did attorn Tenant to the aforefaid
Fobir Welby, in Manner and Form as the faid Bartholomew a-
bove hath alledged ; and of this puts himfelf upost the Country;
and the faid  Fobn likewife; therefore it is commanded to the
Sheriff, that he caufe to come here from the Day of the Holy
Trinity in three Weeks twelve, &c. by whom, &qc. and who nei-
ther, &, becaufe as well, &e. And afterwards, the Day and
Place within contained, before Edward Coke, Knight, Chief
uftice of the Lord the King of the Bench, and Nicholas Herne,
Efq; to the fame Edward Coke, and WiZiam Daniel, Knt. one
of the Juftices of the Lord the King of the Bench aforefaid,
Juftices of the faid Lord the King to Aflifes, in the Coun-
ty of Cambridge to be taken afligned, by the Form of the
Srarure, &ec. this Turn affociated, (the Prefence of.the aforef,
William Daniel not expeéted,) by Virtue of the Writ of the faid
ord the King of ff non omnes, &%c. came as well the within
pnamed Fobn Crane, as the within written Bartholomew Colepit, by
their Artornies within contained : And the Jurors of the Jury,
whereof within mention is made being calléd, come, who to fay
fheTruth of the within contained, being chofen, tried,and fworn,
fay upon their Oath, that the within named Henry Conney, be-
* fore the Time within written, in which, &%. was feifed of the
within written two Acres of Pafture with the Appurtenances, in
which, & in his Demefn as of Fee, by Difcent from his Fa-
ther; and that the faid Henyy the faid two Acres of Pafturg
with the Appurtenances, held of the within named WiZiam Ster-
min, as of his Manor of Rickards within the Appurtenances in
Tidde St. Giles within written, by Fealty, and the Rent of thir-
teen Pence yearly, at the Feaft of St. Mickael the Archangel
to be paid ; as alflo by the Service of doing Suit at the Court of
him the faid William Stermin of his Manor aforefaid, from three
Weeks to three Weeks, upon reafonable Warning, at the Ma-
nor aforefaid yedrly to be holden; and that of the Services a-
forefaid, the faid William Stermin was feifed by the Hands of
the aforefaid Henry Conny, as by the Hands of bis very Tenant,
that is to fay, of the Fealty and Suit of the Court aforef. as of
Fee and Right, and of the Rent aforef. in his Demefn as of Fee,
as the aforef. Barthol, within hath alledged. And further, the Ju-
tors aforef. fay upon their Oath aforef. that the aforef. Wikiam
Stermin, of the Manor aforef. with the Appurten. was feiféd in
his Demefn as of Fce, and fo thereof being feifed, the faid Wit
Stermin, before the within written T'ime in which, &e¢. of the
faid Manor with the Appurt, enfeoffed the within naméd Fobn
#elby, to have and to hold to the faid Fobn Welby, his Heirs and
Afligns for ever ; and that the aforef. Hes. Comny, being of the
Age of 20, and within the Age of 21 Years at the Time of the
aforefl Feoffm. by the faid Wik. Stermin, to the aforef. Fobn
Pelby in Form aforef. made, of the aforefaid two Acres of Pa- -
flure with the Appurt.’in Form aforef. being feifed at Tidde St
Giles aforefaid agreed, and the Payment of the Rent to the faid
Fobn Welby (then and there) promifed ; and if upon'the whole
o e co Matter
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Matter aforel. in Form as aforef, found, it fhall feem to the
Court here, that the Agreement of the aforefaid H. Cowiv,
to the” Feoffment aforefaid and his Promife of the Pay-
ment of the Rent aforef. {o as before is faid, by him the
faid H. Conny, he being within the Age of 21 Years, are
an Attornment ; then the Jurors aforefaid fay upon their
Oath aforefaid, that the aforefaid Henry did attorn Ten't
to the aforefaid Fobn Welby in Manner and Form as the a-
forefaid Bartholomesw Colepit hath within alledged ; and if
upon the whole Matter aforefaid by the Jurors in Form a-
forefaid found, it fhall - feem to the-Court here, that the a-
grecment of the faid Henry Conmy to'the Feoffm. aforefaid
and his Promife afore{ of Payment of the Rent aforef. foas
before is faid by him the faid Henry, being within the Age
of 21 Years, be not an Attornment ; thén the Jurors fay
upon their Oathi aforefaid, that the fdid Henry Conny did
not attorn Ten't to the aforel. Fobu Welby,, as the aforefaid
Fobn Crane in Pleading hath alledged ; and then they af-
fefs the Damages of the faid Fobn by eccafion, &c. within
written, befides his Cofts and Charges by him about his
Suit expended to 12 4. and for his Cofts and Charges to
5 5. Therefore, &c.

M a Covny's

24
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CoNNY's Cafe.

Mich. g Jacobi 1,
In the Common Pleas.

]

1 Brows. 47. IN Replevin between Fobn Cn.me Plaintiff, -a:nd Bartba-.
= Brownl. 34, A lomew Colpit Defendant, which began Z7in. 6 Facobi
’ Rot. 1611. in Banco, the Cafe was fuch, Henry Conny,Efq;
was feifed of two Acres of Land in T7dde Saint Giles inthe

County of Cambridge, by Defcent from his Father, in his

Demelne as of Fee, and held them of William Stcrmin, Elg;

as of his Manor of Richerds, by Fealty, and 13 4. Rent,

and Suit to the Court of the faid Manor, &¢c. Willian Ster-

min enfeoffed Fobn Welby, Gent. of the faid Manor in Fee,

to which Feoffment the faid Hewry Conny then being

within the Age of g1 Years, f¢. of the Age of 20 Years at-

torned, and if this Attornment was good or not to bind the

faid Henry Conny to the Payment of the faid Services, or

not, upon a fpecial Verdi& thereof found at the Affifes in

the County of Cambridge, was the Queftion. And it was

objefted, That this Attornment thould not bind the

Infant, becaufe if it fhould be good, it would turn to his

rejudice, and the Law prote@s Infants from fuch Preju-

dices during their Minority, quia fere in omnibus mino-

ri «etati & uxori fub poreftare viri fuccurritur 3 and when

an Infant has the Tenancy by Defcent he fhall have his

Age in a Per que fervitia ; and in fuch Cafe when

2 Brownl. 34, ‘the Infant at full Age attorns, the Lord fhall lofe the
gO- Lit. 315.  Arrearages during the Mingyity, as it was colleGed up-
,%[2'1,?;8?’296- on the Opinion of Thorp in 26 E. 3. 63. 4. Then if the
Firz. Age 33,  Infant fhall not be compelled by the King's Writ to attorn
0. ‘ ‘ ' during
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duting his minority, (which trenches to his benefit to dif-

charge him of thearrearages incurred during his minority ;)2
fortiori his attornm. in pais fhall not prejudice him, nor bar

hind of the privilege and immunity which the law giveshim

during his minority in fuch cale; but they conceiv’d, that if

theinfant had the tenancy by purchale,in fuch Cale he fhould

be compelled to attorn, becaufe in cafe of his own purchafe

he fhall not have his age 5 and in the cafc ar bar, forasmuch

as the faid H. Conny had the ten’cy by delcent, and was with-

in age,his attornm.fhall not bind him to charge him with the

arrearages during his minority. It was aHo objetted, that if

an infant who has a tenancy by defcent fhould be compelld in

a per que fervitia to attorn,yet for as much as in thecafe at

bar he has taken his Eftate'by feoffment i gais of the manor,

¢¢c. and has nottaken his eftate by fine,upon which he might

have a per que férvitia, his attornm. in pazs fhall not bind

him,for as much as in this cafe heis not compellable to attorn.

As to that it was anfwered and refolved per rotam cur, fC.

Ccke Ch. Jutk. Walnfley, Warburton, and F. fler, juftices, that

in thecafe at bar the attornm. (4) was good, and fhould bind ¢4 1 Brownl.
the infant. And firft they refolv’d, that ina fer(d) que fervitia +7-

againft an infant who has the ten’cy by defcent,that he fhoyld Z}E":"Eh&-
not have his age,and the reafonis,becaufe the lord at firft de- ;,_'A,;ge‘,'s'j’gj
parted with the land,in confiderat. that the ten’t {hould hold Fuz Age 33,80.
of him, and fhould do him fervices, and fhonld pay him a I‘DR&O‘ 138,246.

. . e . oftea 8¢. b.

yearly rent; and the ten’t is in law called ten’t peravail, be- - Brownl. 85,
caufe the law prefumes he has Lenefit and avail above the fer- '
vices which he doth, and the rent which he pays to the lord ;

and therefore it would be againft reafon and the purpofe of

the creation of the ten’cy, that when the heir has the ten’cy

peravail by defcent that he thould not pay the yearly rent,&5¢.

which was referved upon the creation of the ten’cy ; and that

isthe reafon that the heir of the ten’t, who hath the ten’cy

by defcent, may be diftrained for the rent,&5c¢. arrear during

his minority, and therefore he fhall not have his age, vide

4 Mar. Dyer 134, & vide 21 E. 3. Age 85. and in Avowry, ;
and 7 E. 2. Age 140. in a writ of (¢) Mefie the parcl fhall '¢) 1Ro% 138,
not demur for the nonage of the Pl becaufe it is not reafon é;é‘(,f;z‘b
that the infant fhould be diftrained for the fervices of the o
melne during his nonage, and fhould not have any remedy

till his full age; but forafmuch as his nonage fhall not privi
Iege him from the payment of the rent during his nonage,

the law alfo will give him remedy during his nonage, butin
o writ of {f) Cuftomns and Services (which’is a writ of Right (4) 1 Rol. 141,
in its nature,and in which final judgm. fhall be given) againft (), gy 143
an infant who is in by defcent, the book in 6 H. 5. 4ge 148. 1,
isadjudg’d that he fhall have his age. So in (¢) Coffavir againft 2 Inf. s01.
an infant who has the ten’cy by defcent, he fhall have his age, f)c‘i'a‘” Iy
altho’ it be on his own ceffer; becaufe he can’t know what K vm 115
arreagages to tender before jydgm, and this is a writ of Rig/7 28 E-3.9,3.b.
in
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in its nature, and if he does not make a true tender, he fhall
lofe.his land, and fo it is adjudged in 28 . 5. 99.4. 5. Vide
9 E.3. 50. 14 F. 3. Age 88. 31 E. 5. Age 54. 2 E. 2. Age

‘2) Co. Lit. Y32. But altho’ an infant attorns in a (@) fer que fervitia,
315, a. it can be no mifchief to him; for notwithftanding his at-
fosca 85 %3 tornment within age,he may ac full age *difclaim to hold of
*“P1 1% him, either to fay that he does not hold of him, or acknow-
ledge that he holds of him but by lefs or other Services, and

therewith feem to agree 26 E. 5. 63. 32 E. 3. per que fer-

_witia 9.8 tit. Age 33. Vide » E.2. Age 77, £ 78. 37 H.8,

{b) Br. Attorn- Br, (1) artorn. And Coke ch. juft. cited the book in 43 E.3.5.
?\62[&:" .. @ Where in a guid juris clamat brought by an infant within
Co. Lut, 35.2.28¢ againft one who faid that he held the land for term of
520. b. life, of the leafe of the infant’s anceftor,who granted bydeed,
! 1‘;&’1]‘,"‘ 318' that he fhould not be impeach’d of (4) wafle,which he fhew-
Ed) 2 Co 6377:3‘ed forth in courr, and faid that he was ready to attorn, faving
Co. Lit. 320.b.to him the advantage by the deed 5 and becaufe the Pl was
within age, he could not confefs the deed during his nonage ;

it was adjudg’d, he fhould attend till his full age ; and further

- he faid,that he had feen an ancient report in writing,in 32 E.

3. in which in the fame cafe the infant when he comes to his

full age, and the Def. attorn’d by judgm. of the court,thatit

fhould not turn the infant to any prejudice ; for altho’ the at-

tornm.be after his full age ; yet forafinuch as no lachefs was

in the infant ; but that he brought his writ of guid juris cla-

mat to compel the ten't to attorn,the delay which is made till

hisfull age (which the law provides for his benefit) fhall not

turn to his prejudice, and therefore by judgm. of law (which

doth wrongtonone) he fhall have as much advantage as well

for the arrearages of the rent,or for wafte committed as if the

‘ ten’t had attorned at the time of his plea pleaded. 2. Itwas

() 1 Rol. 255, refolved, that altho’ the (¢) infant in the cafe at bar was not
é% Lit. 215 a compellable to attorn, becaufe the manor was not convey’d by
s o iit.ﬁne ; yet,becaufe by a (f) mean he wascompellable to attorn,
172 2. Je. if a fine had been levied, the attornm. was good: And foit

t(ﬂm‘z- Parti-§s held in ¢ E.3.58.2. in wafte ; that tho’ the husband out of

Br.Fartition28, court does a thing which he and his wife may be compelled
{#)2Brownl 84. to do by law, the thing fhall be eftablifh’d, and therewith
g‘ii“’l&igf{k agree 8 F. 4. 4. 5. 11 R.2. Wafte 98, and therefore (g) equal
ment 11. partition in fuch cafe fhall bind ;the fame law, if the husband
(?) 1Brownl.47. (b) attorns in pais to a grant by deed, it fhall bind the wife,
f_f BC‘(')‘f";;’“a“' and therewith agree 15 E.3. Attornm.xt, 3E. 3. 42. b, Sir 7.
*Co. Lit.138.2, Bofvil's Cafe, a4 F. 3. Fine 57. 9 3. Attornm, gives no (7) in-
Br.Villenag7s. tereft,but is only a bare affent, and therefore 11 H.y.r3.0. it is
gkgréﬁgl]"ﬁf' no * infranchilem. to a villein, and it can’t be upon (&) condit.
.Co. Lit.174. b, s it is refolved in Zooker’s Caft, in the » Part of ny Repf.
297.3, 66. 9 4. The end of an attornment is to (/) §erfc& a grant,
g"(‘:’;)_bgg ., and the law favours the confummmation and perfetion of
sCo 81. a.b. thingss for the end is all, & finis coronat opus. And with

.2~ Brown 47, this refolution agree the books i . 4.3.0.85 4.a4. where
. Brownl. 80 . _ g e booksiniz F. 4.3.0.85 g.a. w c
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it is held, That Tenant in Tail, an Infant, or a2 Feme Co-
vert may be bound by an Attornm. gratis in pais, and in
18 H. 6, 2. a. Forteftue holds, That if one grants the Ser-
vices of his Tenant who is within Age, who within Age
attorns, fhall he be afterwards in an Advowry admitted to
fay that he was within Age at the Time of the Attorn-
ment ? I f2y not ; for he did but that which he ought to dos
ergo his Attornment is good. And afterward Judgment
was entred for the Avowant dctordingly.

Pincuon’s
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2 Browl. 13
Co. Eut. nu,

Jen

{a) Cr.Jac.
293, 294

Part IX.

PINCHON's Cafe.

Mich. ¢ Jac. 1. iz B. R.

| 7" Ermino Trin. 5 Fac. Regis, Rot. 533. in the King’s
Cr Iac 293,294, 4 Bench, Edward Pinchon, and Richard Wefton, Knights
k.Cent.29c. Executors of Ferom Wefton, Knight, Executor of Rofe Pin-

chon were Plaintiffs againft Tho. Legate, Efq; Executor of
Fobn Legate Defendant, in an Altion upon the Cale, and
declared that whereas the {aid Rofe 7 Feb. anno Dom’ 1595.
murao dediffer & accominodaffet pref. Fobanni Legate 200 L.
legalis monete Anglie,idens Jobannes in confideratione inde
adtunc & ibid. fuper fe affumpfit, &S pref’ Rofee in vita fun
fidelirer promifit, quod ipfe idem Fobannes Legate 200 L le-
galis moncte Angl eidene Rofe, executoribus, vel admini-
ftratoribus fuis, cum inde requifitus effer, bene & fideliter
folvere & contentare vellet, &c. ac licet bona &S catalla que
Sfuerunt pred’ Fobannis Legate tewmpore mortis fue ad ma-
nis pred Thome poft ipfius Fobannis mortein, €¢. devene-
runt, 8 adbuc in manibus ipfius Thome exiftunt fufficien-
tia, tam ad Jolvend® & exonerand’ omnia debita & funera-
lia expenf. ejufdem Fobaunis quane ad futisfaciend’ preditt
Edwardo & Richarde,de pred’ ducentis libris, non folver’,
&c. The Defendant pleaded Now affumpfit, &ec. and it
was found for the Plaintiffs, and upon the Verdict Judg-
ment given for the Plaintiffs: Upon which Judgment a
Writ of (2) Error was brought: And in this Cafe the prin-
cipal Error which was affigned was, That no A¢tion upon
the Cafe upon Affumpfit, fgor Payment of the faid Debt
lies, a;é_ain{’c Executors, And it was argued for the
Plaintiff in the Writ of Error, That the A&ion did
not lie; for it is a Maxim in Law, That Executors
thall not be charged with a fimple Contralt, and t}}at
or
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for two Reafons ; one becaufe by the Prefumption of Law (4) Br. Execu.
they can’t have Knowledge either of the Beginning of the " 77, ...
Debt, being made by Word without Writing, or of the Con-s5. 1 Roi. 924,
tinuance of it, becaufe the Teftator might pay it private- (6)iRol18.729.
ly betwixt themfelves, and therefore it is adjudged in (2)7 R‘)Zl-??epwf,
15 E. 4.16.a. Thatan Aion of Debt lies not againft Ex- (' 1% 172 a.
ccutors for the Teftater’s Diet, (altho’ it be of Neceffity, C--ElL 126,9:0.
and for which an () Infant fhall be bound by his Contra&;iﬂ‘f&;”&’”‘*'
as itis held in 18.E. 4. 2.4. & 21 H. 6. 31. .) Vide 41 E.3. Owen,. >
23.25 F. 3. 40. Sono Aétion of Delz lies againft the Exe- Poph. 151,152,
cutors of the Lord for the Surplufage (¢) on Account before ,6‘;}?%’[494:
Auditors, for the Reafons and Caufes aforefaid ; and thefe Lareh 21,22,
are fironger Calfes than the Cafe at the Bar: And if an A¢- 156,157,160
tion 0z 7/e Cafe fhould lie againft Executors, it would im- 375" ' 216
pugn the faid Maxim of the Com. Law; for every Contralt 1 sid Vi
executory implies an () Affumpfit in Law, and by Confe- l:rch 4o.
-.quence the Executors fhould be charged with every Con-ljlo‘g'c:’f%m?*
tralt executory, which would be direétly againft the faid vicor 655. -

Maxim. Another Reafon was added, That this 4o 0s2 Gddb. 219,364,
{r e

the Cafe on Affumpfit, is (¢) atio perfonalis que moritur Pork 4";.1-
cunt perfona, for the Entry in this Cafe is in placito tranf piow 37, b,
greffionis fuper Cafum, and therefore lies not againft Execu- Pr. & Stad.’
tors no more than if a Gaoler fuffers one who is in Execu- (I;fci Lic
‘tion to efcape, the Pl might have an A4fFion on the Cafe at, %
the Com. Law againf the Gaoler; but after the Death of (4) 4 Co. 94.a.
the Gaoler no Aétion lies againft his (f) Executors, for that 2,46’:“',‘ 227
was grounded upon a Wrong, which moritur cune perfona. c) s Baift 231,
Vide 41 Al p. 15. & 40 E. 3. Executors 14. 4 Inft 315,
And this Cafe depended in Confideration divers Terms, {,1252; %5'
and after many Arguments on both Sides, and Conferences (f) 1),,_2'7?:
had amongft the Judges, viz. Coke Chief Juft. of the Com.pl2r.322.playg.
Pleas, Tanfield Chief Baron, Warburton Juft. Baron Suigge,? fﬁ’d ey
Baron Althain, Fefter Juftice, and Baron Bromley, It was c}o,c;,,_l).;b.

refolved by them all una wvoce, nullo contradicente, That M;rclh 13.
1 Konl.g271,

the (g) dttion on the Cafe in the Cafe at Bar did well lie | /& ooy
againit the Executors, and that not only without impugn-2; 56, 4oy’
ing any Rule or Reafon of Law, ot any Book refolved in Jenk.Cent.290.

the Point, but alfo well warranted and confirmed by diverfe 2331139:3)2_36

Authorities in Law, Judgments, and Refolutions late ‘and 236, 555,

antient, Cr El 21,454,

) : . oype . ) 459.Golds.154.
. And as to the ObjeCtions which have been made (fO'Po&. 93. 10Co.

the Confuting of them is a Confirmation that the Aétion 5, % [Raj.

doth well lie) to the firft it was anfwered, That the faid 924. 2 Brownl.

Book in () 15 E. 4. is, That Debz lies not againft Exe- !37,236.Godb.
D , . 176.5winb.327.

cutors upon a Contra for the Teflator’s Diet, but the ,Rgire

y e 3 P-433,

Reafon thereof is not, (as hath been urg'd ) becaufe the 434. Golds.153.

Executor can’t have Knowledge “of the” Contradt, nor Mpor 691
4 Ol Yelv.20,56,196.

Y (h) 15 E.4.16..
Supra a.
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of the Continuance thereof, becaufe the Teflator might
have privately paid it: But the Reafon of the Law which is
given in the Book in the fame Cafe is,becaufe the Teftator
(#) Dy. 23. 2. might have (#) waged his Law, it was awarded that the PL.
bl 144, fhould take nothing by his Writ. And the like Judgment is
in the fame Year,%)l. 25. 4. That an Aion of Debt lieth
not againft the Executors, (and the Reafon of the Judg-
: ment i1s; for know That a Man fhall never have an
(6) Dy.23. pl. A&tion againft Executors (4 ) where the Teftator in his
144 1Rol. 924- T ife-time might have waged his Law) and the Reafon
(¢) Co.Lit.2p5, thereof is becaufe the (c) Executors fhall be deprived of the
a, Benefit of waging Law, if an A&ion will lie againft them ;
which Reafon firongly proveth, that in the Cafe at Bar
the Aétion will lie againft the Executors, becaufe the Te-
flator, in an Attion on the Cafe on this Affumpfit, could not
wage his Law ; and therefore his Executors fhall not be de-
¢d)Co. Lir,  Prived of it. But ifa (4) Prifoner in the Tower for Treafon
295. a. hath Meat and Drink from the Lieutenant, and dieth, the
boph. 127. T jeutenant fhall have an Aétion of Dels againft his Execu-
tors for the Meat and Drink of the Teftator, and the Rea-
{&) Co. Lie. fou is, becaufe in fuch Cafe the Teftator could not (¢) wage
A PRep. g his Law, as it is adjudged in (f) 27 H. 6. 4. b. in Thomes
p(,;-h'_ 61‘;’_33 Bodulgar’s Cafe, and the Reafon why no Wager of Law lieth
(f)27H 84 b in fuch Qafe 1s, becaufe every Gaoler ought to keep his Pri-
pricyGagcr 8 foner in fulve & arfacuftodia, fo that fuch Prifoner by the
(z) Y132 Com. Law fhall avoid a (g) Defcent caft, and a Fine levied.
25°.a during his Imprifonment, becaufe the Law prefumeth that
(4,8C0.100.b. ha i refpeét of his firi& keeping can’t have (b) Know-
ledge of a Diffeifin or a Fine to command an Entry, or
Claim to be made, and therefore the Gaoler is in 2 Manner
* Plow. 63.a. * compellable to find Vittuals for his Prifoners, and there-
fore the Prifoner fhall not wage his Law in fuch Caf.
(i) Cr. El. 818. But if 4. agreeth with 2. for his (7) Commons by the
E:ROL‘} 107.-  Week or Month, &¢. -there in Delr brought againft 4. he
B:.Le];. éfg‘é:"hau have his Law ; as the Books are adjudged in 22
50,58, 70,  H.6.13.0. 9F. 4 1.b. Vide 39 H. 6.18. b. If a Viualer
¢ Firz Ley 25.  or common Hoftler bringeth an A&ion of Delr for the Vic-
tuals delivered to his Guefl, the Gueft may wage his Law ;
for 2 Vi€tualer or Hofller is not compellable to deliver Vic-
*:0H. 6. 19. 2. tuals till he be paid for them in* Hand. And therewith a-
grees 10 M. 7. 8.a.

In (4) 14 H. 6. 19. b. R. G. brought an Aétion of Deb of
ten Marks againft Thomeas Timberbuil, and other Executors
of William Webbe, and declared that the Teftator had
retained the Plaintiff to be with him for a Year, in the

%)t Rol. 924- Art of (k) Limning of Books, paying per Amwum ten
Marks ; and there Marrip held that the Aégtion was
not
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not maintainable againft the Executors, and took a Diffe-

rence between that Cafe of a2 Book-Limner and of a com-

mon * Labourer ; for he fhall be forced to labour againft his® 6 Mod. 20;.
Will, and his Salary is certain by the Stat. which is no Rea-

fon for the Servant to lofe by the Death of his Mafler,

where he was bound by the Law to {erve, which fhall not

be faid his Default, bur the A& of the Law; but in the

C:fc of 2 Book-Limner he was not (2) forced by the Law to(+) Co. Lic.
ferve, and fo when he made the Contra& it was his own ?lfio;}hm
A& and Folly, and not the A&t of the Law ; and he might 57
have taken a Specialty : And the Opinion of Martiu in

that Cafe is good Law ; but the true Reafon of his Diffe-

rence 1s, becaufe in this Cafe of a common Labourer, the

Teftator could not have waged his Law, as he might have

done in the Cafe of the Book-Limner, and that appeareth

in(6)11 H.5.48.4.b. where the Warden of the Freres Mi- (4) 2 Rol. 107,
nors of Covenrry brought an Altion of Debtagainft 7. Bur- [t Der- 83
ron of Coventry, Executar of Fobn Goot, and declared how == ¥en 103
the faid obn Goot retained at Coventry Frere Folz Bre-.

don, Confrere of the faid Warden in the faid Houfe, by Li-

cenfe of the Warden to fing for him Maffes for a whole

Year; and alfo did retain him to fay St. Gregory’s Trental

in the next Year afrer, and fhewed in certain on what Ser-

vices St. Gregory’s Trental did confift, taking for the fame

40 S. per Ann. and within four Days after Fobn Goot died,

and made the Defendant his Executor, and the faid Fobn

Burton granted to the faid Frere, and gave Surety to pay him

the faid Sum for doing the faid divine Services according to

the Retainer of the Teftator 5 which divine Services he

had done according to the faid Retainer; and that the

whole Salary was behind. And there a good Difference is See 2 Salk.624.
taken. A Labourer may have an Aétion of Delt againft

Executors, without a Specialty, becaufe he fhall be forced

to ferve, if he be required, by the Sratute, and the Tefta-

tor {hall not wage his Law in fuch Cafe, becaufe the La-

bourer fhall be bound to ferve him: But here a Prieft ora

Frere is bound to ferve by no Law in finging Mafles, if he (<) Co. Lit.
will not agree to it ; and therefore the Teftator might have 29{- *
waged his Law, and in every Cafe where the Teftator might i, Det. s ¢3.
have (c) waged his Law, the A&ion fhall not be maintain- Br.Execut.163.
ble againft his Executots, without a Specialty 5 for the Ex- %‘2 4L(i;oi95' b.
ecutors cannot wage their Law of another’s Contra&, And Go&b.z'gf 3.8
that is the Reafon that a (4) Quo minus lieth in the Ex-8 . 5. Fiee.
chequer againt Executors for the Debt of the Teftator Ley 66
by fimple Contraét, becaufe the Teftator himfelf could not ic’ey ,32 e
in fuch Cafe wage his Law ; and yer it may be faid, that 32H.6.24.a.
the Executor ¢an’t by prefumption of Law have Knowledgef ?g-z_l-ey Gager.

o
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of the Beginning or Continudnce of it ; but thefe are not

material, for the Wager of Law is the true Reafon and
Caufe allowed by the Law. And therewith agree 8 H. 5.

o ‘
7 (a) 4 Co. 05.b py C 22 H6. 2
Co bty e (e Ley 62, (8) 32 H.6. 24. a

Gaser ioe. In (¢c) 2 H 4 14 b. Lawrence St: Martin retained one
(¢,#iz ixceut for Term of his Life in Time of Peace and War, forioos.
2 Execuc, o, 267 . which Service he as his Servant did for 2 Years;
Br. et 53, for which he brought his Aétion of Debt againft Yoln
Br, Labowers Relton and others Executors of the faid Lazwrence St. Mar-
44 tin,and Judgment was given againft the Pl for the Reafon,
(d Fi.Loy 22 and upon the fame Difference as is atorefaid. Pide (4) 39 H.
BroLey Gagerg, 18, b, And therefore the Judgment in Slade’s Cafe
7o - (which was refolved by the Advice of all the Judges in the

(<) + Co.ogab. Exchequer-chamber in 44 EL as appears iz th7 (e) 4 Part of

wy Reporzs, 1. 92 in Effeé over-rules this Point. For if
an Aon on the Cale on Affumffir lies uwpon every Contraét
executory, thence it follows, that forafmuch as the Teftator
could not wage his Law, that the Aétion fhall lie againft his
' Execurors: And therefore alfo it is true, That an A&ion oz

(f \Cr.Yacaoy the (f) Affumffit made by the Teftator, will lie againft
Piow. 182.b. Executors, becaufe in fuch A&ion the Teftator could not
(z)Co. Lir. (&) wage his Law ;5 as in the fame Cafe, an Aétion of Debe
295. 2. lics not againft Executors, becaufe in {fuch Action the Tefta-
tor might have waged his Law.  So no Birth-right or Pri-

vilege of the Subjeél is taken away by this Refolution, but

thereby Juftice and Right is edvanced, for as much as the

Creditor fhall be paid his juft and true Debt. And the Ex-

ecutors who in Truth have the Goods in another Right,

fe. to pay the Debts, &c. of the Teftator, fhall not convert

them to their private Ufe, without paying the juft and true

Debis of the Teftator; for that would be againft Juftice and

Right, and againft the Office of Executors, who are but Mi-

nitters and Difpenfers of the Goods of the Dead ; and not-
with{tanding the Teftator’s Death, yet the Debt remains,

for Death is no Difcharge of the Debt ; and it would be a

, great Defect in the Law, that no Remedy fhould be given
()7 Co 4 o for it, (b) Curia domini Regis deficeve non debet congueren- -
Buiwer's Cafe tibus in juftitin perquirenda. W. 2. cap. 24. Vide Doltor &
9 ¢! .y, Student, lib. 2. 6. 10 & 11. Debts due by Bond fhall be paid
2Init.408. by Executors before Debts by fimple Contraét, and Debts
Co '&if- 74.2. by * fimple Contraét before Legacies 5 which proves that
Foft.90.b.  the Debt by fimple Contract remains due and payable after
the Teftator’s Death, and that it fhall be paid before Le-

gacies, for which Remedy is given in the Ecclefiaftical

" Court. And therewith agrees 21 . 4. 21. b. and Debts by

(#)Swinb. 154. (7) fimple Contrat fhall be paid before the reafonable Part
of the Wife and Children, Vide 2 E.4.13.b. 2 H. 6. 16.1;1.
s
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_ Asto the other Objeltion, That ‘this petfonal A&ion of )
Trefpafs on the Cafe (4) moritur cun ferfona 5 altho’ it is'(a) Ant. 27, 2.
term’d Z7e¢fpafs, in refpeét that the Breach of Promife is al- 41{3&) B
ledged to be mixed with Fraud and Deceit to the {pecial ,’2 H.8 11. b
Prejudice of the Pl.and for that«Reafon, it iscalled Trefpafs 5 Bulitr. 284
on the Cafe 5 yet that doth not make the Ation fo anneaed to
the Perfons of the Parties, thar it fhall die with the Perfons;
for then if . he to whom the Promife is made dies, his Exe-
cutors fhould not have any Action, which no Man will affirm.
And an A&ion fur Affumpfir upon good Confideration, with-
out 8pecialty to do a Thing, is no more perfonal, 7. annexed
to the Perfon, thana Covenant by Specialty to do the fame
Thing.

Now for Authorities in Law, Judgments and Refolutions.
1. The Cafe in 3 Z.3. Itinere North. cited in Norwood's
Cafe in Plo. Come. 183. a. in Cafe of Debt, the Cafein(2) 12 H. “)Pl.o“."fgf,:‘}“
8. 11.a.0. which is entred Term. Alich. i2 H.8. Ror. 40. {Ber'cﬁg‘?&;_m
Between Oliver cj Cleymond Pl.and Rob. Vincent, and 4 bo- Firz. Executors
mafin his Wife, Executors of the Teftament of Rob. Penfon '71. d
Defendants 3 the Record of which Cafe I have feen, and g’)i),low 18
there the Pl declares, That whéreas Communication was :otfea 9o. 8
had betweea one Reger Penfon and the faid Oliver for fix
Barrels of Salt Salmon from the Houfe of the faid Oliver to
the Value of 61 to bc bought by the {iid Rger of the faid
Oliver, the faid Rob. Penfon defired and requefted the faid
Oliver to fell .and deliver to the faid Reger the faid 6 Barrels,
and aflumed and promifed for himfelf, his Exec’s, £5¢. to the
{aid Oliver, 94’ ipfe executores feu affignati fui dittas fex li-
bras pro barrellis & pifeibus pred grefaro Olivero infra
wirliiic AU X1 UNC proxinie fequen’ bene <5 fideliter filuere
& contentare debuiffennt, idemqg; Qliverus dictis affumpricni
& premiffioni pred Rob' Penfon fiden adbibens, bona &3
mercimonia fua fred praefur’ Rogero ad defiderium & re-
guifition’ 4i6t; Rob’ Penlun, ef vt prewttitur fall pro pre-
dift 6 Libris fibi ut prafertur folvend’ adrunc §9 ibid’ vend:-
dit, trodidie €5 deliberavit, and declared that the faid Rob.
“Penferz in his Life, nor the Defendants after his Death did
nut pay the fiid 6/ &c. and alledged in the Declaration,
quod bona $Z cctaila ijfins Roberti fuficien’ ad folvend’ cafd’
Jex Libr XS cmnia clia debita ejufizern Roberti folvend’, in ma-
aus pred’ Ro’Vincent & Thomafinz cxyft’, Ic.which Goods
they had converted to their own Ule, ad damnum 201, the
Detend. proteflando gd° pred’ billa rvanus fufficiens cft ii lege
ad quam iid’ Rob'Vincent ¢ Thomafina weceffe non bhabeit
nec per legem terve tenentur reffondere for Plea fay, That
the fzid Rod. Fenfon did not afflume and promife to rthe f:id
Oliver, &, modo & forma, €¢. upon which Iffue was join-
ed and tried before Sir 7. Finzeuxr Chief Juflice of the
King’s Bench, by Nif7 prius, and found }for the Plaintiﬁg

N an
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and Damages affeffed to 9 / upon which Verdiét the Court
took advice till Hillary Term, and then the Judgm. is en-
tred, Fr futer boc vifis € jer Cur' Dom’ Regis bicdiligenter
infpell’ cinnibus & firylis premiffis, waturag; deliberatione
Superinde bakbita, confideratam cft, gd’ prad’ Oliverus recu-
peret werfis prefar’ Robum Vineent dawmna fua pred’ per
Suratores in forma pred’ affeffa, ¢ c. Which 1 have report-
ed out of the Record-it felf at length, to the Intent the Rea-
der may be affured of the Truth of the faid Cafe : Which
Judgment being given in the King’s Bench with fo greae
Deliberation by Sir 0. Fineux, Conisby,and other his Com-
panions, Judges of profound Knowledge, and remaining yet of
Record in full Force, ought not to be difcredited or difgraced
by the barc Saying of a Judge, upon a fudden Motionarithe
Bar, and it is to be obferved in the fame Cafe of 27 H. 8.
23.4. That Knightley gave the true Reafon why no Writ of
Debt would lie againft Executors, f¢. becaufe the Teftator
might have waged his Law, and the Executors can’t do it,
and therefore they are not chargeable in an Altion of Debr.
And Knightley further faith, in the Exchequer itis a com-
mon Courfe, That the King’s Debtors fhall have a (4) Quo
minus againft the Executors of their Debtors, who weére in-
debted to them by fimple Contrat; to which the fame

. Judge anfwereth, it is not fo, and there is no fuch Courfe

(6) Co Ent,
w 0. pl 3.

in the Exchequer, and the Law is quite otherwife; which
is apparent by that which hath beenfaid before, that the
Judge denied (upon the fudden) the Law in this Point, and
that which is the common Courle of the Exchequer. Which
Judgment fo given was a leading Cafe to many others, not

* only in the King’s Bench, where the Judgment was given,

but alfo in the Common Pleas 5 and therefore Hill. 15. H.8.
Rot. 306. in Banco, an AQibn on the Cafe upon Affumpfis
of the Teftator for Debt, was brought againft Executors,
vho pleaded fully adminiftred, and in the Bock of Litrics,
Tit. Ation. fur le Cafe, Diviftvis, Debe, pl. 2. A&ion e
the Ccfz in the King’s Bench againft Executors, upon .4/
Jumffie made by the Teflator 5 Marrii 28 H.8. upon Sale
of Corn to him. And 7074. pl. 5. another A&ion on the Cale
in the King’s Bench againft Adminiftrators, upon A(fumpfit
by the Inteftate, 28 Marsii 51 H. 8. upon a Contralt for
Carpenters Wares: And 70id. in the Divifion, Payment,pl. 2.
the like Ation in the King's Bench by Executors againft
Exec’ors, upon Affumnffit for Repaym. of Money which was
before deliver'd,if a Marriage fhould not take Effe&. And the
like A&ions you may fee in-the Court of Com. Pleas, Afich.
158 16 ELRot. 1959. in the Time of Sir 7. Dyer, Chief
Juft, of the Com.Pleas,an Aétionon the Cafe by H.(b)Beecher
an

H
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and others,Exécutorsof Hen.Beecher,againt Zine Mountioy,
Adminiftratrix of Job.Bonkarn:,Kt.upon Affunipfit of the Ad-
miniftratizx, in Confiderat. that Adminiitration was commit-

ted to her,and that the had Aflets to pay,e.affumpfit fuper

e ad folocud. s9 I in which Sir fobn the Intcftate was in-

debted to the {aid H. Beecker the Teftar, The Def. pleaded

Non offumpfit, and found againft her, and Judgmentwas

given (a) generally, & non de bonis defuntti. Which Judg- (s) 3Ral. 930.
ment proves, that the Debt did not perifh by Death, and Podeass .
thet the Adminiltratrix was chargeable to pay it, otherwife

there was not any Confiderat. Paft. 24 El Rot. 153¢. in the

Time of Sir Edmund Anderfon, Ch. Juft. of the Bench, in

an A&ion o7 the Cafe by Foban Michel, Executrix of Ralph

Michel, againlt W, ¥ial and others, Executors of Fobn A-

rundel, Bfqs fuper affumptionem fatlam per pred’ Fobaw’

Arundel 5 in Confideration that the faid Ral. Michel invita

Sua condidiffet € deliberaffer eidemr Fobanni diverfn mer-

cimonia, €5c. fuper fe affumifir, to pay, &¢. The Defendant

pleaded, Non affumpfit 5 and Tadgment was given De boms

Zecftat. Trinit. 27 El Rot. 107. in an A&ion on the Cafe by

Hore againft Brough Executor of Brough, upon a Prorhife

made by the Teftator in Confiderat. that the Pl. had fold

the Teftator bona €5 catalla, &c. affumpfit ad feivend’, 9.

and upon Non fum Informatus pleaded, Judgm. was given

for the Pl. And a Multitude of Judgments have been given

in the K.’s Bench in the like Cafes ; and the Juftices relied

much upon the Cafe in Hill. 4 & 5 Ph.& Ma. in the King’s

Bench, between Norwood and Read, Plow. Comn. 181. where

it appears that upon 2 Demurrer in Law upon the Declatar.

it was adjudged, That the A&ion upon AJumffit made by

the Teftator, was maintainable againit the Executors, upon

a Contraét for Wheat : In which Cafe the Judgm. given in

12 H.8. in () Cleymond’s Cafe, is approved. So that upon 4y, H.¢. 11;
all thefe Authorities, Judgments and Refolutions, and for a.'b.

the Reafons ‘aforefaid being in Number three, 1. That the ‘l}l”" 39'2:'a b
Teftator could not wage his Law : 2. That after the Death oW ok A5
of the Debtor the Debt remains, and that it would be a

Defett in the Law, if no Remedy fhould be provided for

it : 3.1t is more confonant to Juftice and Com. Right, that

the jult Debr fhould be paid, than the Executors,who have

the Goods in another’s Right, fhould convert the Goods to

their private Ule, without paying the Teftator’s Debrs, It

was unanimoufly upon long and mature Deliberation adjudg-

ed, Thar the Judgment given in the King’s Bench fhould

be affirmed. Aud you who make Payment or other Satif- Note.
faQion of Debts, take Acquittances, or fufficient Proof of

the Payment or Satisfaétion thereof, or otherwife you oryour
Executors or Adminiftrators will be in Danger of paying it

again,

N Lafily,
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/ ~ Laftly, It was refolved in this Cafe, That ’twas not ne-
(2,2 Bowul. ceffary to (4) aver that the Defendants had Affets to pay
o Legacies ; asit was alfo refoived in the faid Cafe between

o tea ga. a.

¥ g Norweed and Read, for Debts upon (b) fimple Contra&t
tr.]ac 47, are to be paid before Legacies. And the Report of the
i g, o faid Cafe of (¢) 12 H.8. as to the Averment for Payment of
s oétoand  Legacics is not warranted by the Record ; for in the Record
21! 75.b.78 the Averment is only taken that the Executor had Affets to
L (% ., pay all Debts. And in Mich. 29 € 30 Fl. in an A&ion on
p " the Cqfé brought by Codingtron (d) againft Hulet, as Execu-
R9.4 904 tor, §5c. upon an Affumffit, made by the Teftator for Pay-
i ”‘f.*r ;:7;; ment of a Debt, the Defendant pleaded Nou affumpfit, and
i+ tologzr. it was found againft him ; and in arreft of Judgment it was
moved, that the Declaration was infufficient, becaufe the
Plaintiff had not averred that the Defendant had Affetsto
fatisfy the Teftator’s Debts. And it was adjudged by Sir
Chriftopker Wriray, Sir Thom. Gaudy, and the whole Court,
that the Declaration was good enough ; and that it fhould
come in on the Defendant’s Part 5 as in an A&ion of Debt
7:) Dol pl88 againt Executors, (¢) or againft the Heir, no Averment
A is tak>n in the Declaration that they have Affets, and the
VARt Taw intends that every Man will in Difcharge of his Con-
fcience leave Affets to pay all the Debts, which he ought

to pay to any.

WiIL-
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WiLLiaM BANE's Cafe.

Hill. § Jacobi 1. iz B. R Ror. 1112.

MEmorandﬂm, That at another Time, that is to fay, in
the Term of St. Michael laft paft, before the King at
Weftminfler, cometh William Banes by Tho. Ferrer his At
torney, and brought here into Court before the faid Lord
the now King, his Bill againft Edward Paine and Mary
his Wife, in Cuftody of the Matfhal, &c. of a Plea of Trel~
pafs upon the Cafe, and there are Pledges of Suit, to wit,
Fobn ‘Doe and Richard Roe, which Bill followeth in thefe
Words : (. William Banes complaineth of Edward Paine

and Mary his Wife, in the Cuftody of the Matfhal of the -

Marfhalfea of the Lord the King, before the King himfelf
being, for that, that is to fay, That whereas one William
Haver?, the late Husband of the faid Mary, in his ﬁife-time,
that is to fay, the 1ft Day of March in the 6th Year of the
Reign of the Lord Zames, now King of England, ¢&c. at
London, that is to fay, in the Parith of the blefled Mary
of the Bows, in the Ward of Cheap, London, was indebted
to the faid William Banes in 79 Pounds of lawful Money of

England, for divers Sums of Money to him the faid Willians -

Havert by the aforefaid William Banes delivered to Loan

and Lent. And the faid William Havert being fo indebted,

3 after-
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afterwards, that is to fay, the 6th Day of April inthe yth
Yesr of the Reign of the Lord the now King of England,
£9¢. in the Patith and Ward aforefaid, lying fick, at Lon-
don, earneftly required the faid Muary, then his Wife, to
pay the faid Wmn. Banes after the Death of the faid Wm.
Havert the faid 77 L. And then and there the faid William
.Haw'rt‘made his Teftament and laft Will, and made and
‘conftituted the faid Mary Executrix of his faid laft Will,and
then there died ; after whofe Death the faid Mary took
upon her the Burthen of the Execution of the Teftament
aforefaid. And whereas the forefaid Mary after the Death
of the faid Wim. Havert, by Colour of the laft’ Will afore-
faid, was-poffeffed of the Intereft of a Term for divers Years
then and yet tocome, of and in certain Gardens and a Bow-
ling-Alley, fituate and being in Moorfield, that is to fay, in
the Parith of 8t. Leonard, Shoreditch, in the County of
Middlefex 5 and the faid Mary, when fhe was fingle after
her faid Husband’s Death, perceiving that the aforef /7.
Banes intended to trouble and fue her the {aid Mary for the
faid 79 1. (becaufe that the the faid Mary the faid y7 /. to
the {aid Wim.Baues, after the Death of the forefaid William
Huavert her Husband deceafed, had not paid) fhe the faid
Mary whilett fhe was fingle, afterwards, that is to fay, the
25th Day of Zune in the faid yth Year of the Reign of the
T.ord the now King aforefaid, at Londorn aforefaid, in the
Parifh and Ward aforefaid, in confideration that the faid
Wih. & aves, at the Inflance and {pecial Requeft of the faid
Mary, fhould not trouble or fue the faid Mary for the faid
79 L. but would forbéar the Payment thereof #util the next
Quarter, that is to fay, until the Feaft of St. Michae! the
Archangel then next following, did affume on himfelf and
unto the faid Wm. Banes then and there faichfully promifed,
that fhe the faid Mary, the aforefaid 77 L to the faid War.
Banes then at that next Quarter, that is to fay, at the_
Feaft of St. Michael the Archangel then next following, the
Promife aforefaid, in the 7th Year aforefaid, well and truly
would pay and content, or otherwife the faid Mary, then.
and there would affign and fet over to the faid Win. Banes
for bis Security in that behalf, for the Payment of the afore-
faid 7y L. all the Intereft of the Term of Years, which fhe
the {3id Afary then had ro come of apd in the Gardens,

" and



Part IX.  Pleadinzs in Bnes's Cafe,

and Bowling- Alley afarefaid, if the faid Aary the {aid 174
to the faid Wiz, Banes, according to her Affumption and Pro-
mife aforef. fhould not pay. And the faid 7. Banes'in Fa&t
faith,that hethe faid Wm.Banes giving Faith to the Promife
andUndertaking of the faid Mary,did nor trouble or fue the
faid Mary for the fiid 79 L bur did forbear (to demand’ the
Paym. thereof from the Time of the Promife aforef until the
next Quarter, viz. the Feaft of St. Aflichael the Archangel
next following the Promifc aforef. in the yth Yeur aforefl
And the faid . Banes further faith, that after the Promile
aforef. in Torm aforef. that is to fuy, the 1oth Day of Now.
in the yth Year aforefl at Zondon aforel. in the Parith and
Ward aforefl the faid Afzry took to Husband the aforell Fa-
ward Paine, yer the aforel. 1zry whilit fhe was fingle, or
the faid Edw. and Mary aficr the Marriage between them
folemnifed, the Undertaking and promife of the fuid A7y
whileft fhe was fingle little regarding, but contriving, and
fraudulently intending the faid 737 Beoucs of the aforef. 79 4
crafiily and fubtilly to deceive and defraud of the faid 77 4
nor the faid Mary whilft fhe her {elf was fingle to the faid
W. Banes at the aforef. next Quarter, that is to {uy, at the
Feaft of S8t.Mich.the Archangel next following,the Promife a-
foref in the 9th Year aforef according to the Promiic and
Undertaking aforef. in this behalf paid, or any way for the
fame coptented ;. or otherwife then and there at that Feaft
did not affign to the faid WWim. Banes all the Interclt of the
Term of Years, which fhe the faid Mazy then had to come
of and in the Gardens and Bowling-Alley aforefaid 5 nor
the faid- Edw. and Mary, after the Marriage berwixt them
celebrated, at any time after hitherta the aforef 77 L tothe
faid #Wm. Banes according to the Promile and Undertaking
of the faid Mary aforef. have hitherto paid, or any ways for
the fame have contented him, or all the Intereft aforell of
the Term of Years, of the faid Edw. and Muary, of and in
the Gardens and Bowling- Alley afore{. according to the Pro-
mife and Undertaking of the faid Mary to the faid W.Banes
for his Security in that Behalf hitherto have afligned; al-
tho’ this to do, by the faid W Ranes the faid Mary whillk
fhe was fingle, and the faid E4w. and Alary after the Mar-
riage betwixt them celebrated, that is to fay, the laft Day of
Septemb. in the Bth Year of the Reign of the faid Lord the
King of England that now is, at London eforef. in the Parifh
and Ward aforef. often were required ; by which the faid /7.
Banes all the Gain, Commodity und Profit, which he with
the aforef 77 Lin buying, felling, and lawfully bargaining could
have had or gained, if the faid Afary her Promife and Un-
dertaking aforef. in Form aforefaid, had performed, utterly

N 4 wanted
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wanted and loft ; whereupon the {aid William Banes faith
that he is worfe, and hath Damage to the Value of - 100 4
and thereof he bringeth Suir, &¢. And now at this Day, that
is to fay, Wednefday next atter eight Days of St. Hillary, in
this fame Term, until which Day the faid Edw. and Mary
had Licenfe to th= Bill aforef. to imparl, and then to an-
fwer, ¢5¢. before the Lord the King at Weftminfler cometh
as well the aforef. W. Banes by his Attorney aforef. as the
faid Fdward and Mary by Ifbam Novel their Attorney ;
and the faid Edward and Mary defend the Force and Inju-
ry, when, &¢. and fay, that the faid /27y did not take up-
on her in Manner and Form as the aforel. Will. Banes above
againft them hath declared ; and of this they put them-
felves upon the Country, and ‘the aforel. Will. Baues like-
wife, &c. )

Therefore a Jury thereof was to come before the Lord
the King at Weftminft. upon Monday next after 15 Days of
St. Hillary, and who neither, &¢. becaufe as well, &c. the
famie Day is given to the Parties aforefaid here, &c. After-
wards the Procefs was continued between the Partiesaforef.
‘of the Plea aforef. by Jurors thereof put between them, in
refpite before the Lord the King at Weflminfler, until Tuef-
dmy next after eight Days of the Purification of the bleffed
Mary then next following, unlefs the beloved and faithful
of the Liord the King T ho. Fleming, Knt, Chief Juftice of
the Lord the King of Pleas, in the Court of the faid Lord
the King, before the King himfelf to be holden, affigned,
firlt upon Monday vext after the aforef. 8 Days of the. Puri-
fication of the blefled Mary, at the Guild-bail, London, by
Form of the Stat. &5¢. fhall come, for Default of Jurors, &e.
At which Day before the Lord the King at Weftu. cometh
the aforef. V. Banes by his Attorney aforef. and the aforef,
Chief Juft. before whom, &¢. fent here his Record before
bim had, in thefe Words.  Afterwards, the Day and Place
within contained, before the beloved and faithful of the
faid Lord the King, 7'ho. Fleming, Knt, Ch. Juft. within
‘written, aflociating to himfelf Will. Price, according to the
Form of the Stat. came as well the within named Wi.
Banes, as the within written Edw. Paine and  Mary:his
Wife, by their Attornics within contained ; and the Jurors
of the Jury, whereof within mention is made, likewife came,
and to fpeak the Truth of the Matter within contained be-
ing elcéted, tried, and fworn, fay upon their Oath, Thatthe
within named Mz7y took upon her in Manner and Form as
the within written Win. Banes within againft them hath
declared, and they affefs the Damages of the faid William,
by Occafion of not 'performing the Promife and Underta-
kings-within written, befides the Charges and Cofts by him
about his Suit in this behalf expended to 80 /. and for his
Charges and Cofts to 53 5. and 4 4, Therefore it is granted,

1 that
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that the aforefaid Williane Banes fhall recover againft the
faid Fdward Paine and Mary his Wife, the Damages afore-
faid, in Form aforefaid affefled, as alfo 5 /. 65. 84. for his
Charges and Cofts aforefl. to the faid William, by the Court
of the faid L. the K. here with his Affent of Encreafe ad-
judged. Which Damages in the whele do amount to 88
and the faid Fdward Paine and Mary his Wife are in
Mercy, &c.

WiLLiam
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WiLLiaMm BANESy Cafe.

Hill. 9Ja'1-cobi I.

v

CrJac. 47,273, TErmz'n’ Hillar’ 8 Fac. Regis Rot. x112. iz Banco Regis
%ﬁgg;%if;t‘;?(" Will. Banes brought an Afion on the Cafe upon an Af
28547, T : L :

1Rol. Rep.379. fump’ againt Edw. Paine and Mary his Wife, and declar’d,
Yelv. 55356. That whereas William Havert was indebted to the Plaintiff
in 97 L. which the Plaintiff had lent him ; and that the

faid Williams Haverr made his Will, and thereof made the

faid Mary Executrix, and died, and that the faid Mary

took upon her the Charge of the faid Will; and that fhe

being poflefled as Exec’x of an Intereft of a Term for divers

Years yet to come of certain Gardens, and of a Bowling

Alley in Moor-fields in the Parith of St. Zeonards in Shore-
ditch, in the County of Middlefex, the faid Mary 28
Sunii anno 7 fac. perceiving that the faid Williane Banes
would fue her for Non-payment of the faid Debt, in Con- .

fideration that the faid Williame Banes, ar the Requeft of

the faid Mary, non moleftaret aut feltaret eandem Mariam

pro pred’ 17 L. fed deferre veller folutionem inde ufy; feftum

Sti. Michaelis tunc proxite’ fequer’, aflumed to pay the faid

Debt at the faid Feaft of St. Mich. or otherwile eadem

Maria adtunc & ibidem affignare vellet eidem Willielmo

Banes pro fecuritate fua in ea parte pro folutione pred’ 37l

totum intereffe termini annorum pred’, €5¢. in Default of
* Payment of the faid 77 Land averr’d, that the Pl.did not mo-
. leftor fue her, & and that at the faid Feaft the Defendsp({

, i
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did not pay nor make Affignm. of the faid Intereft ; and af-
terwards the faid Mary married the faid E4. Paine: The
Defendants pleaded won Affump’, and it was found againft
them to the Damages of 80 /. &'c. Upon which a () general{a) 1 Rol. 930.
Judgm. was givenagainft F. Paineand his Wife, f¢. that the 13902
Pl. fhould recover again(t them his Damages: Upon which ~ =%
Judgm. the Defs. brought & Writ of Error in the Exchequer- -
chamb. by the Stat. of 27 E/. ¢. 8. And the principal Error
affign'd was, becaufe the PL. had not aver’d, That the Exe-
cutrix bad Affets in her Hands at the Time of the Affump’
made of the Goods of the Deceafed amounting to the Value
of the faid Debr ; and if fthe had not Affets, then it is nudune

altum, for there is no Confideration to charge her, nor to
bind her to her Promife ; and eo gorius, becaufe fhe fhall by
this Promife be charged generally, and not only of the Goods
of the Deceafed ; and therefore, in Regard the Jffumtfi
charges her felf, and transfers the Charge of her as Executr.
in another Right to her felf as for her proper Debt, in Re-
fpect of her Promife Reafon requires that there ought to be
fome good Confideration thereof, which can't be if the has
not Aflets.

But it was refolv’d by all the Juft. of the Com. Pleas and

Barons of the Excheq. that the Declarat. was good enough,
for it fhall be intended prima facie, that fhe had (5) Affets ; (6)Hutr28,108.
and therefore in Debr againft Execut. or againft the Heir, },‘ﬁ‘e”a ol
the Pl. fhall never aver in his Declarat. that they have Af- l’lowd.p 132, b.
fets, for the Law prefumes that prima facic ; for the Law 2 Brownl. 138.
prefumes that the Teftat. or the Anceftor would not lea'veazcgr'faé'r PR3
greater Charge upon his Execut. or Heir, than he leaves Be- 15oft.pl.83,168,
nefit to difcharge it. And the Confideration in the Cafe at CrJac273,604.
Bar is good ; fo% itis as much as if a (¢) Stranger had faid to (20)13211?'1-:912'38\
the Pl forbear your Debt, and do not fue the Def. till Mich. Yoy, 5. .
and at the faid Feaft 1 will pay you your Debt, that is agood Heul. 1.
Confideration, altho’ it can’t be any Benefit to him who
makes the Promife ; yet becaufe it is a Damage to the Cre-
ditor to forbear his Suit and Duty, it is a good Confideration :
and as in the fame Cafe he who makes the Promife for ano-
ther fhall be charged generally upon his own Promife ; fo
when one is Execut. and makes fuch-a Promife, the Debt is
due by him in Right of his Executorfhip, and the Promife is
made in his own Right ; and therefore without Queftion he
fhall be charged in an A&ion brought upon his.Promife (4) (@) Cr. EL g1,
generally, and yer the Money which he pays in Satisfaét. of é’§-,
the Debt of the Teftator, fhall be allowed him as Parcel rlacezs.
of his Account as Executor; for his Promife extends to
pay the Debt with which he was chargeable as Exe- (¢) 2 Rol. 684,
cutor ; But I conceive, 1f the Truth of the Cafe be pig 7{)?.'7.01.
that in the Cafe at Bar there had not been (e) any Palm.i85,522.

Debt, or if there had been a Debt, and the Executrix t Veat. 121
had
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()t Ventr.121.had () nothing in her Hands at the Time of the Promife,
Palm. 185, 522. fhe might have given it in Evidence, and thereupon have
been helped, for then in Truth there'was not any Confidera-
tion,for to forbear the Debt where none was,or with which
. fhe wasnot chargeable, is not any Benefit to the Defendant,
nor Damage to the Plaintiff. Alfo the Cafe ot Bar was
ftronger, becaufe the Defendant promifed either to pay the
Money, or to aflign the Intereft of the Leafe which fhe had
as Executrix, for it was in her Ele&ion to do which of
them the would. And fo Note the principal Point refolved
by both Courts, :

Sir



ParT IX.

Sir GEORGE REYNEL's C4fe.
Hill. 9 Jacobi 1.
A Cafe in Chancery.

OV IS quarto decimo die Novembris Anno Regni Regis
,?t Facobi Angl’, &c. nono, inter dictum Dominum Regem
Luer', & Georgium Reynel militem Defend’. Cum dies
datus fuit prefato Defendenti ufy; dodecimum diem in-
flantis Novembris ad (flendendam caufam, quare officium
Marefcal’ Marefealcie coram ipfo Rege tanquam forisfalP
in manus difti Domini Regis feifiri non deberet, ifto quar-
todecimo die Novembris Magifter Richardfin e confilio cum
prefato Defendente diverfas Caufas in ea parte allegavit,
quod breve de Scire Jacias verfus prefatum Defendentem
profequi debear, antequam ofic’ pred’ 1n Manus 4icti Dom®
Reg’ feifiri debear. Sed quia Curia bic in premiffis ulterius
advifare vult, 1deo dies darus cft per eandem Curiam ufque
diem Lune, (. vicefimum quintum diens inflantis Novems
bris, quo die Dominus Cancellarius Angl (affociatis fibi
Edward Coke milite capirali Fuftic’ de Banco Laurentio
Tanfield milite capital’ Barone Scaccarii Petro Warburion
milite uno Fuftic’ de Banco & Facobo Althane milite uno
Baronum Sceccarir) quid per confilium ex utraqs parte di-
ci-poterit, mtrum fficiviz prad’ in manus 4ifti domini Re-
gis [eifiri poterit fine brevi de Scire fac’ prius laro, necne,
audire proponit, At which Day, in Mich. Term now
laft paft, the Cafe was argued before the Lord Chancellor
and the faid four Judges by Richardfon for Sir George
Reynel, and by Dampert for the King : And the Cafe was
fuch, Ed, Peacock Labuir & tenuit ofic’ Marefechalli Mzrejl

chalc’
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ehalc’ coram domizo Rege for the Term of his Life ; and the

X. that now is 2 Sepr. anno primo Regni fui, granted the

faid Office to Sir Fames Elphinftoire, now Lord Balerinoth,

and to his Afligns, for 31 Years'in Reverfion, who 26 Zan.

- ‘anio 2 Reg’ Fac’ by Deed afligned it to Hen. Spiller, F4.
Peacock died 3 Dec. an’ 3 Reg’ who deputed Sir Geo. Rey-
n0l by Word tg exercife the faid Office as his Deputy at Will :
And afterwards in Fan. following Hen. Spiller by his Deed

aflign'd the faid Office to Sir G. Reynel, Andit was found b
Office by force of a Commiffion under the Great Seal, ani
returned in the Chancery, that Sir G. Reyrel had committed
divers Forfeitures of the {aid Office by fuffering voluntary E-
fcapes of Prifoners, &¢c. And the only Quefl, which was ar-

\ gued at the Bar in the Chancery by the faid Order of the
Court was, If upon this Office the K. might feife- without a

Sci. fa. (for no Queft. was made upon the Validity of the
(#) Dy.158. pl. Office 5) But after the Arguments I moved, If fuch Office
sq 2tk 21-19'might be granted for Years, or not. And then the Lord
is‘ld.gf_ * Chancellor conceived it could not, but defired us to confider
Kelw.33.b.  of thefe = Points, £ 1. If the K. might feife without a Scz*
3 £°' ve2 s and 2. If fuch Office might be granted for Years. And
;RO(;_OE'C;};W_ we pray’d Time to advife till this Term ; and in the Vaca-
Hob. 243, 244. tion we 4 feverally confider'd of thofe 2 Points, and in the
gb)z‘fHPﬁ“'Beginning of this Term we met and conferred together.
5;‘“: o, "¥'°8 And as to the firft, we are refolv’d, that the K. might feife
{¢) Samf P12 without fuing a (@) Sci.fa. for the Reafons and Caufes which
’E‘;%ag-ég’l%i , Coke Ch. Juit. in the Prefence of the others in the Chancery
Co. Lit. 362 b this Term openly deliver’d in the Chancery. And becaufe
3 Bultr. 170. divers Authorities were cited at the Bar, and fome feem to
N‘I’{Y‘l‘Gﬁ- . contradiét the others, he made the Report in this Manner.
I’_Ia‘.é“‘l?' ' 1. In fome Cafes the King fhall be in Poffeffion by Seifure
(&)Fitz.Praerog. without Office, asin 21 (2) H. 7. and (¢) Stamford in the
B Prarog.ro,, Cole of the Temporalties of a Bp. and of Priors aliens, be-
Br. Enn-yg'con.' caufe the Certainty of them appears inthe Excheq. & (4)
eable 83.  fruftra fir per glura,qd’ fieri pereft per Pauciora. =. In fome
v;"noﬁf.?cclfcii. Cafes the K. fhall be in Poffeflion by Office without Seifure,
30. " as of Lands, Tenem. Offices, ¢&¢. which are local, or whereof
Br. Patents 46. continual Profit may be taken: As where it is fourd by Of-
?}-C‘g‘rdlé;gge fice that a Condit. is broke, or that a Perfon attainted of Fe-
‘de\?ant Efchea. lony is feifed of Land, &9¢. or in the Cafe of Wardfhip of

‘ g)r ,3,,"" Landﬁgﬁé‘. in %(l)l thefe Cafl:es the K. immediately by Office is
r. prerog. 91.in Poflefl. before any Seifure, Vide (¢) 2 H.7.8.5. o( f) H.y.2.b.
f’éﬁfiﬁ'fg;’ * 12 Hy.(1)21. 5.8 19.4. 14H.9.21.b. 15H.7.6.b. 21H.y.9.4.0.

%Leon. 187.  18.4.8tamf 55,56 8¢, VideTrin. 30 El. Dozerie’s Cafe in the 3
pi’o"iiﬁ 952. 9a. p, Part of my Rep. f. 10,11. & Trin. 26 EL the Comp. of Sadlers
Moor 293, Cafe inthe 4 Payt of my Rep.f. 54,55. 3. In fome Cafe the K.
4 Co. 58.b.  fhall be in Poffefl: by Office and Seifure, as in Cafe of (g) Ad-
Stamf. Prarog. yow{gdc.the right Patr. fhall not be oufted by fuch falfe Office
G’)' Kelw. 42.b, found thereofitill the K.prefents,and his Clerk is admirted and

prry inftituted; for if the K.’s Clerk isrefufed and the K. brings his
‘ Ruare
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Luare Tnsped. he may traverfe the K.'s Title found by the
Office,in the fame Aétion,and is not put firft to traverfe the
Office as he is put inthe Cafes beforefaid of Inheritances
manual, where by the Office the K. is in Pofleff. ; for thers,
he ought firft to avoid the Office by traverfe,&c. and till the
Office is avoided,the K.fhall be in Pofleflion,(a)17 E.3.10.6. (4) 3Co.11. 1.
20 E.q.(0)10.85 14. 21 E.4.1. and Dowry’s Cafe aforef. as if'b‘af;‘f-P’*mé-
the Manor of Dalé held of the K. is aliened in Mortmain by {ijé Egita
one who has nothing in it 5 and it is found falfly by Office, 3Co. 11.a.
that he who aliened was feifed in Fee and aliened in Mort- ?"'gm"“e Imp.
main, by this Office the K. is in Pofleflion immediately, and Bgr'. Travers de
in any Suit or Information commenced for the King for the Office s0.
Profits thereof, the right Owner fhall not traverfe the K.’s EBE'}SH"“ dev.
Title found by the Office, but firft he ought to avoid the Of- St;mta_tf':g;gg.
fice by traverfe, &¢. Vide 9 H.7. 2. But if one aliens an Ad- 54. 2.
vowl. in Mortmain, in which he has nothing, and it is found
falfly that he was feifed in Fee, and aliened in Mortmain,
the K. thereby is not.in Poffeffion of the Advowl. until he

refents, and his Clerk is admitted and inftituted ; and if in
fuch Cafe his Clerk is refufed, and the K. brings a Ruare
Imp.theright Patron may traverfe the K.’s Title in the Qa.
Imp. before he avoids the Office by traverfe,&¢. becaufe the
Advowf. is not manual, but bereditas incerporea, and eo po-
tius, becaufe the Right to prefent, when it falls, is cafual and
not continual. 4. Infome Cafe the K. fhall be in Seifin,with-
out any Office or Seifure ; As where the K.’s Tenant dies
without Heir, §¢. the Law cafts the Seifin upon the King, :
without Office or Seifure, as in (¢) 9H. 7. 2. b. Vide the furd (c) Br. Office
Cafes of (4) Doswty, and of the Company of (¢) Sadlers. 5. devant, &e.34.
When 2 diftin& Matters of Rec’d amount to an Office, therefB:'%réﬁgfg o
ought to be a Sci. fz. before the K. feifes, altho’ a Common 33, .
Perfon in fuch Cafe may enter or feife, unlefs it is in fpecial 3 Co- 10. b.
Cafes 5 As if it be found by Office, that the Manor of D). js } Leon: 187
held of the K. and it appears by Fine of Record that the  Co. o8, b
Manor of 2. is aliened in Mortmain, there ought to be a Scz, Plowd. 229. b,
J4. in which it fhall appear by Averment that all is one and fslv::gfz 3 o
the fame Manor, for there may be divers of one and the sy a o
fame Name, and that he who aliened was feifed, for both{4) 3 Co.10,11.
without fuch Averment fhall not put the Party to anfwer, () + <o 5%
but when there-is Indentity of aThing,and it appears to the
Court that they can’t be divers, there 2 Matters of Record
fhall amount to an Office : As in the Cafe of Sir 7. Ssvage, :
who was (f) Sheriff of the County of Borcefler for Life by (f) Dyer 151
Let. Patent under the Great Seal, he was indifted of 2 vo- Ip(‘e‘{"w 194,108
luntary Efcapes of Felons, and it was held per cur’ in Ban- jgs. 94105,
co Regis that thofe Records amounted to an Office, and that 2 Rol. 155,
the King might feife without a §ci. 7’5 and the Reafon was, A0t §0.3..
that it appear’d to the Court, that there could be bur one
Sheriff in a County, and therefore no §¢i. fa. was neceffary

1 in
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()Dy.is1.ply. in fuch Cafe: Mich. 8 H. 8. Rot. z1. reported by\(2) Dy. 4.

Kelw. 194,195, &8 5§ Phil. € Mar. 151. b. Nota good Difference. Vide 16 E.

;91%01 155, 3 Briefsst. a1 df36. 40 Aff46. 50 4ff2. 2E.3.10(13'.

Ant.so.a.96.2. & Ei. (b) Dyer 211. 30 Eliz. 41. 6. In all(c) Cales whena

(¢) Dy. 211.p. common Perfon is put to his Aétion ; there upon an Office

(f:%Stdmf pre- found the K. is put to his S¢7. 2. 2s in Cafe of * Fafle, Cef-

vog. ss.a b. Javit, &c. But when a common Perfon may enter or feife,

®,.C 56.b. there an Office without a §¢i. fz. fhall fuffice for the King,

(d)s“tH-Z-’l;‘ri" 12 H 7. 21.b. 14(d) H. 7. 2. 15 H.9.6. b. Stamf. (¢) 54.

f.f, .t.::rs.gl s6.Vide (f) Dowty’s Cafe aforefaid ;and by thefe Differences

* (f) 3Co. 10,11 apparent in our Books, all the Books are well reconciled and

' (2) F‘“C‘E"Sd’:; agreed. And for. Authorities in Law in Cafes of Offices,

gument e 8 H. 4. 18. #. The Abbot of St. (g) 4lbans had a Gaol, and

Fitz. Franch. 2. detained Prifoners, becaufe he would not be at the Charge

Br. F°ff°§‘r93'to fue forth 2 Commiffion for their Delivery, the K. has

Br.Franchife 5. ) feoto teife the Franchife into his Hands, 20 E. 4. 5. D.

(b) Fincl's Ar- The Abbot of (b) Crowland had a Gaol in which the Prifo-

gumeat inQuo ners were .imprifoned, and becaule once he kept Men who

aranto 12« were acquitted of Felony, and alfo had paid their Fees, the

K. refeifed the Gaol for ever, and that was for Mifufer of his

(¢)Br.Offic. de- Franchife. 5 E.4.3.4.b. The Duke of {7) Norfolk,being Mar-

vantBicheat: (ha) of Fugland, granted the Office of the Marfhal of the

3Rl 153. Marfhalfea of the King’s Bench by his Deed to one Fobn

Br.Patent 59. Bouchier for Term of his Life, with Warranty, who was ad-

mitted accordingly of Record, and afterw. the Duke died,

his Heir within Age 5 and it wus found v Office that the

Duke died feifed of an Eftate-Tail in the faid Office, and

that it defcended to his Heir within Age; And there it is

held, by this Office Bouchier is out of Poffeflion, and the

King is in Poffeffion till he has avoided the Office by Tra-

verfe, §5¢.  And Coke Chief Juftice cited a Record in Z7ix.

21 F.1.Rot.33. Cant’y coram Rege Fulco de Valebus attornat’,

JSive wvicegerens Rogeri Bigot com’ Norff. 8 Marefchal’ Angl',

quia permifit Alanum Ofinund qui wilegarus fuir pro merie

Henrici Hagam qui fuit {ub cuftod’ fua ficut nullo crimine

rellatum, & miffas in duabus exclefiis audire, §5 per plateas,

wicos, & taberias, [ine compedibus ambulare & vagari, fo-

visfecir officium fuum marefchal’ una cuin virga, que cafi-

, untur in manibus Regis, &€ committitnr Vicecom’ Cantie.

%) Antea 951-3- And the faid Cafe of Sir Fobn (k) Savage was cited again to

KZf:v_I,’;: Bst. this Purpofe ; Wherefore it was concluded,that in the Cafe at

196.2 Rol.155 Bar the King might feife without any Sc7’ fc’ 5 and all this
Antea 50.a.  was agreed by the Lord Chancellor of England.

{’2&,.34;”‘ As to the other Queftion, it was refolved by the

1 Jones 463.  Chief Fuftice, Chief Baron, and Warburtvir Juftice, that

Hf-rdc“- 537-2_ the faid Grant for (/) Years of the faid Office was

3;5- - 49 352 g0id. 1. Becaufe this Office is an Office of great Truft

2 Jones127. annexed to the Perfon, and concerns the. Adminiftration

: : of
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of Juftice, and the Life of the Law, which is to keep thofe
‘who are in Execution iz * falva (S arfla Cuftodia,to the End
they may the fooner pay their Debts,&¢c.and this Truft isin-
dividual and perfonal,and fhall not he extended to his(4)Exe- (4) 1 Rol. 847.
cutors or Adminifirators. For the Law will not repofe Confi- 2R 1. 153.
dence in Matters concerning the Adminiftration of Juftice in 2 Jones 127.
Perfons unknown. 2. This Office requires continual Attendance
in Court, and perhaps the Leflee may die : ) Inteftate, and () cr.Car.s87.
then who fhall be Officer till the Adminiftration is granted?
Shull the Ordinary, or who elfe 2-And if the Officer dies in
Debt, and none will prove the Will, or take Adminiftration,
who then fhall be Officer 2 €¢.3.Every fuch Officer ought to
be admitted and allowed by the Court,and fworn there 5 but if
fuch Officer is admitted for Years, then the Executors or Ad-
miniftrators will be Officers without Allowance or Admit-
tance, which will be inconvenient. 4. This is an ancient Office; .
and has always been granted for Life, or at Will, fo that the
Perfon to whom, §¢c. was certainly known, and before thefe
Days never was granted for Years, and in thefe CafesInnova:
tions are dangerous. 5. If it may be granted for Years; it may
be demanded if it fhall be forfeited by Utlary, or fhall be
Aflets to his Executors, and many other Queft. will arife
upon it. M.16 H. 6.*roz. 63. in the K.’s Bench, this Office *Dy.27¢.pla7
granted to one for Life. (¢) 39 H. 6. 32. b. granted to Bran- (c)Br.Ofice 18,
don for Life. (4)s E. 4.3. a. b. this Office was granted to g{" ‘[?,CP&"_Y 7.
Bourchier for Life, M.108 11 Eliz.tot Gawdy for Life, g o' feicure,
and in no Book or Record can it be found before this Time, 39 H. 6. 32. b;
that this Office has been granted for Years. But yet, by an 33 a.b 344,
A&in Law, a Term, which is but a Chattel, may be in (Jr)Df‘f;89g] ?"
fuch Office, as it appears in 5 E.4. 3. 4. b, The Duke of (¢) 3 Keb. 501. | ¥
Norfolk had an Eftate-Tail in the Office held of the King iz (e)Cr.Car.556.
Capite, and died, his Heir within Age, and that found by zAnR:géfg'
Office, in that Cafe the King has a Chattel in the Office, Br. Office de-
f¢. during the Minority, and if the King dies, it would de- vant Efcheator
feend to the next King, and would not go to his Executors ¥ p.icor 59
or Adminiftrators, fo an A& in Law doth not intreduce any )
Inconvenience. But there it is put, That if the King grants
the Office for Life, or during the Minority, there ought to
be a S¢i. fa. againft the Patentee ; and without Queftion
the Grant for Life in fuch Cafe, (f) the King having but (1) 2 Roliss
a Chartel, is void. And fo for the Reafons aforefaid it feems T
alfo +he Grant thereof, during the iiinority 3 for if the
Grantee fhould die, his Execators or Adminiftrators would Skinner 139,
have it, which would be inconvenient. And the prin-
cipal Cafe of 5 Z. 4. 3. 2. . The King having the Of-
fice in Ward granted it to Wingfield at (g) Will, which' (g)2 Rol. 155.
without Queflion flood good in Law. And where the
Chicf Baron in 39 H. 6. 34. 4. faith, If 2 Man grants
an Office to another for Life or for Years, and he: will (#) Co.Lic

not () execute his Office, 016 othérwife mifdoth his Of pifies o0 .

fice,

* Ant. 87. b.
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fice, the Grantor fhall feife his Office: Firft it doth not ap-
pear what manner of Office he means, f¢. of great Truft, or
concerning the Adminiftrat, of Juflice. 2. It isbut a fudden
Opinion not pertinent to the principal Cafe: And there nei-
ther Prifor, nor any other of the Juftices affirm, That the
faid Office of Marfhal may be granted for Years. And where
it was objefted, That the K. may grant the Cuftody of a (4)
Gaol to another in Fee ; and alo to be (#) Sheriff of fuch
{ounty to one and his Heirs, which Eftate in Fee-fimple in-
ciudes all other Eftates, and the Heir in fuch Cafe is as well
unknown at the Time of the Grant, as the Executors or Ad-
mir! frators in Cale of a Grant for Years. To that it wasan-
fwered, That it is true, That fuch grants may be made by
Law, but they differ from this C.fe at the Bar for divers
Reafons. 1. There can’t be any fuch Intermiffion, for imme-
‘'diately by the Anceftor’s Death the Office defcends to the
Heir. 2. Sych Eftate can’t be forfeited by Outlawry. 3. In
ancient Times Comes had the Cuftody of the County, and
was called (¢) Prepofitus Comitatus, Shire-reeve, i. Reeve
of the Shirz, which is as much as to fay Prepofitus Comi-
zatus 5 and afterwards it was transferred to the Sheriff, who
is (4) Vicecomes, i. in Vice Comitis; but as the King can’t
grant to one, that he and his ‘Executors or Adminiftrators
fhall be Counts or Easls for (¢) Years, for then his Executors
or Adminiftrators, one being apvointed by himfelf, the o-
ther by the Ordinary, would be Earls: So without Queftion
the King may create an Earl for Life, in Tail, or in Fee.
4. This Office of Marfhal, &J¢. ought to come in by Admit-
tance or Allowance of the Court, {o does not the Sheriff or
Gaoler. 5. Grants of fuch Offices in Fee, or for Life have
been allowed and approved, but fuch Grants for Years were
never allowed or approved ; & periculofum exiftimo quod bo-
aorute virorum non comprobatur exempls, And if this, and
fuch Offices may be granted for Years, then the Offices of
Cuftos Brevium, of the Chirographer, or of the K.’s Silver,
&c. may be demifed in Poffeffion or Reverfion for 1oco
Years or more ; fbo of the Clerk of the Pipe, and of the K.’s
Remembrancer,8¢. in the Exchequer ; and fo of the Office
of Clerk of the Crown in this Courr, and of other Offices in

other Courts, upon which the Subverfion of Juftice, by rea-

fon of Ignorance in the Officers, would enfue, for good
Clerks would be deterr’d from applying themfelves to get
Knowledge and Experience, when fuch Offices fhall be fale-
able, and transferred from one to another for lucre and gaing
apon which alfo would enfue Cerruption in the Officers, and
Extortion from the Subjeéls,and other great Inconveniencies.
And the Lord Chanc. hearing thefe Reafons, agreed clearly
with this Refolut. and faid, That fo was the Opinion of
Sic Fobn Popbasn late Chief Juftice of Ewgland, in all

‘ ' ~ fuch

2
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fuch Cafes; as he had often affirmed to the faid Ld. Cham-

cellor, and to me alfo when I was Attorney General. And it

was alfo refolved, That for as much as the Office was found

by Force of a Commiffion under the Gr. Seal, and returned

in this Court, that (altho’ the Office be to be executed in an-

other Court)yet the Awatd of the Seif. fhall be in this Court;

where the Ofhce is rerurned,and in this Court the Party fhall

have his traverfe, or Monflrans de droit; as his Cale is, to a-

void the Office, and when fuch award fhall be made, the

Cuftody of the Prifoners is to be committed to another, to a-

void the Efcapes of thofe who are in the faid Prifon; and {0

has italways been ufed; but the Admittance and Allowance

of {uch Perfon, to whom the Cuftody fhall be newly in the

Interim committed, belongs to the Court of King’s Bench.

Then the L. Chancellor aiked, how this feifure fhould be

made 2 And Ianfwered, That by the Office and the Award

of the Seifure, the K. is in Poflefl. without any Writ or Com-

miffion awarded for that purpofe; but that there fhould be 2

Writ of Difcharge direéted to SirG. Reynel; according tothe

Effett of the Writ in the Regifter 295. when an Efcheator ‘

is remov’d. Er (a)mandatum eft nuper Eftheatori R.in Com’ (4)3 Co. j2.di
pred’ qd’ eid’ F. rorulos,brevia ks omnia alia Offic’ illud tan-

gentia que in Cuflodia fua exiftunt per Indenturas inde inter

eos debite conficiend’ liberet, &c. and the like Writ thould be

direted to Sir G. Reyrel, to deliver by Indent. all the' Pri-

{oners, &5¢. which are in his Cuftody ; and as when the K. is

faifly entitled by Office, and upon Petition, Travetfe, or °
Monftrans de droit, Judgm. is given, guod manus Don.Reg.

(b) amoveantur, that without other Writ the Hands are re- (4) Cr. EL 523,
moved, as it is held in 10 4. #. 2. 10 E.3.2. Tit. Aff 156. Moor 346

5 B.3. Qu.lm.34. Stamf. prerog. 18. and fo it was adjudged

in Communi Banco between Brown and (c) Terry, Hill: (¢) Cr.EL 521
%&7 El. rot. 620, and yet in fuch Cafe the Ufe is, to have a

rit of Amoveas manum : So” when an Office is found for-

feited, . prefently by the Law the Party is out of Poffeffion,

and the K. is in Pofleflion, and yet the Ufe is; and to good

purpofe, to have fuch Writ of Difcharge as isaforefaid ; and

yettill he isatually removed he fhall anfwer for all Efcapes, ’
For he wha occupies or has the Cuftody of a Gaol *by *Hale’s Pl Cots
right or wrong, fhall be charged for Efcapes of Prifonersy 114

11 H. 4. 73. 4. and he who has the Cuftody of a Gaol in Fee,
~and fubititutes another at Will, or for Life; under him, the

Aé&ion upon the Efcape will lie againft him who has the

aftual Pofleflion of the Office, 13 E. 3. Bar. 255. The (4) Dy, 253,
Abbot of Weftminfler’s Cafe againft a Gaoler at Willy ~79. pl 5.

10 Eliz. 298, 279. Dyer, Gaudy Under-Marfhal for Life ; 3 Ke% 591
but if they are not {ufficient, r¢fpondear (4° fuperior, fo. he ’ﬁéy 1577.'
who granted at Will, or for Life, as appears in 59 H. 6., 3z. b. 2 Inft. 332,
O

Hale’s FL. Cor,
for 113,
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for the Infufficiency of Fobu (4) Brandon who had the Mar-
thaifea for Life, the D. of Norfolk who had the Inheritance
was charged for Efcapes of Prifoners. And theCafe was cited,
which began in this Court Pafe. 21 Regine El Rot. 1.inter
placita Regine,the Record of which begins in this Manner,
Midd' Conflat qd> Dom. Philip & Domina Maria nuper Rex
& Regin® Angl’, foror Dom’ Regine nunc precharifimae,fro
J2 beredibus & fucceffor’ dit¥ Regine Marie, per eorun-
demn nuper Regis & Regine Philippi & Marie literas pa-
tentes (ub magno figillo fuo Anglie confell’ gerenw’ Dat’ a-
pud Welt. 13, die Scpt. annis eovund’ nuper Regis €5 Regi-
ne 58 4 Dederuut & Concefferunt Marco (b) Steward
generofo officium Servien’ eorund’ mnuper Regis & Regine 't
Merie ad arma, atrendend’ fuper Cancell Anglie pro tem-
pore exifterr, ac iffum Marcum Sevvientemn funm ad aring
Jecer’ ordinaverunt, & conflituerunt per eafd’ literas paten-
tes,habend’ €5 gandend’ offic’ illud pro termino vite fue with
all Fees, and a certain Fee of 12 4. per diem: By Force
whereof the faid Mark was feifed of the faid Office for
Term of his Life 5 and it was found by Office. 24 Funii an.
19 El by Force of a2 Commiffion, &, direlted to Randal
Hurlefton, Foln Nutkal, Efqrs; and others, and returned in
the Chancery, quod pred’ Marcus non defervivit in officio
Servientis ad arma pred’ fuxta effeltum &5 tenorem pred
lLiterarum patent’ [ibi confelt’, de 8 die Oftol’ ai’ regni diF
Dons’ Regine nunc 12 ufque 1 diem Fel’ tunc ult’ preteric’
ante caprion’ inquifit’, pred’ fed per rotum idem tempus ab
eodeir officio (e abfentavit. Et modo ad buuc diem, {c. 7 dicn
Maii, auno reg’ dill Don Regine nunc 21 veunit bic pre-
Jas'" Marcus Steward, & querirur fe ratione & colore inqui-
S pred’ ab exercitio officii fui predift amotum effe, & hoe
minus jufle, (by which it appears that immediately by the
Inquifition he was in Law removed from the faid Office,
which alfo appears by the Judgment) pro w0 ftratioie reftt

Jive juris fur in Lac parte, idem Marcus dicit, quod doming

regina nunc,ic. ult. die Nov’ an’ regni fui 11 atud Weflm' in
Com® Midd dedit eidem Marco licentianz ad fe abfentand’ ab
exercitio officii (ui pred’ durante Lencplocito ipfius Marci,do-
nec per ipfam Dom. Reginam ei precipererur ad deferviend’
iz officio fuo pred’. And that from the Time of the Licence
till thisDay, the Q.has not commanded him to exercife the
faid Office, &¢. Gerrard the Q.’s Attorney Gen. took 1ffue,
4" ead’ Doming Regina non dedir eid’ Marco licentiam ad
Je abfentand’ ab exercitio officii fui pred’ durante benepla-
cico ipfius Marci, domec per ipfam Dow’ Reg’ nuuc ei pre-
ciperetuy ad deferviend’ in officio fuo predibl’ modo & for-
ma, &c. Bt bo idem Atrornar, §c. per’ gd* inguiratur per
26
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parvicm, &5 pred Marvcus fimiliter : Ideo dies datus eft coramt ;. Nors coram
eadviit ‘Loiina Reging in craftino Aftenfion’ Dem’ ubicung; Dominakegin®
tuie fueritin Tighia ad faciend I recipiend qd’ jufle frrorip €5 aly I;l
in premiffis, & Veiire facias awarded to the Sher, of Mzdzig,;ag;,;y ot
returnabie inthe K.'s Bench at the fame Day. And Sir 7. Piessin Chan.
Bromley,Knt. (4" Chanc. of Engl. die Lune poft Craftin’ a-S8 is;conm
Sfeenfion® Doiie’ Terne' Pafe’ 21 FLReg per manis fuas propri- Coree 8 ™
as deliberavit record’ prad® cor’ iffa Reg’ in Cancell’ fua Fa-> Day given
vit’ in Cur’ coreni Do’ Reg’, (f: the Court of K.’s B.) and 12210 Clavecry o
craftino Afcenfionis a Jury was return’d who appear’d andffrpfra:i;?o%xgé
gave a fpecial Verd. they found the faid Let. Pat. of the K. 10lue,

and Q. P. & M. to the faid Mark Steward of the faid Offi. 3, Venfaca:
which are entred iz hec verba. And further found, that at Z%;;;;’;ijf
the humble Petit. of the E. of Leicefler, and Dr. Huit,Dons’ inB. 2.
Regina pred’ ult’ Nov' an’ regni ditt’ Do’ Reg’ nunc 11. 4 Tg.’f,ﬂ”ﬁi“'
Conceffit qa id® Mercus [eipfum abfentaret ab exercitio difE oain b, 1.
officit fui durante benepl'to ipffus Marct quonfqs ead’ Doir® per Mavus
Reg® ipfum preciperet defervire in ofic’ fuo pred’, and rhatcafgf’i3f-"i‘*°
Anguft. Stevard Brother of M.Steward, 6 Marcii an. 11Reg’ oo 2 ivea,
per dilt' Dow’ Regin’ admiffius fuit ad avendend® loco€S o a cllareral
ice ipfius Marci fratris fui fuper N. Bacon militem adrunciive. 3
Dom® Cyftod’ magni figilli, and then in the Prefence of the (f;}:aia;% -
Queen was fworn, &¢. by Force whereof the faid Augufline 4 1ott, s0.
exercifed the faid Office, %fg; 20 Fun. an. 18 El. Sed utrum ' Mod.Rep2g
diét Dom’ Regin’ per verba, tantunt abfy. fivipe’ figil’ poreft
Jufficient’ in lege licentiam darve eid’ Marco ad feipfum ab-

fentand’ ab exercitio officii fui pred Fur’ predilt’ penitus

gnorant 5 & inde per’ auxil’ & advifument’ Cur’ in pre-

mifl. And this Cafe was argued at the Bar and Bench, and

depended in Advifement till Aichaclmas-Term, and then it -
was refolved by (2) Sit Cb. Wray, Ch. Juft. and zoram Cu- (g » Sapa. »y. -
riam, That the Licence by (¢) Word was good enough, and 1 5id, 436,
becaufe all Pleas in the Chancery, according to the Ordinary J{*g,!"f:,‘g'
Power arc coram Dom® Regin” in Cancell’, and the Keeper zy5 kot p‘,iﬁ: p
of the Great Seal or Chancellor of E#gl. is but the Q.’s De-Cr. EL g24.
puty during herPleafure,and therefore the Service of the Ser- Moor 193
jeant at Arms done to the Q.’s Deputy,is in Law doneto the

Q.her felf. And that well appears by the Let. Pat. themfelv.

for K. and Q. P. & M.concelferunt,&5c. officizm ferviens” eo-

rund’ nuper Regis €5 Regine ad arma attendend’ fuper Can-

cellar’ Anglie, §5c. {o that he is the K. and Q.’s Serjeant at

Arms, and therefore Q. EL might well licenfe him to abfeat

himfelf,¢gc. which in a Manner is a Refufal of his Service for

the Time,for it is at her Pleafure whether fhe willaccept his

Service or not ; another Reafon was given, that the Q. did

not depart with any Intereftin this Cale, but fufpended the

Service of a Serjeant for a Time, and therefore fuch Li-

cenfe by Word was good enough. Alfo it was refolved

that it is true, That (4) Non-attendance upon the faid (d) 7o. Lir,
Office is a Caufe of Ferfeiture, but it ought to be a vo-233.2.

O 3 luntary AnL.503.97. 2
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luntary Negligence, and not when he has the Q.'s Affent, who
is to take Advanrage of the Forfeiture for the Non-attendance,
(3) 28and. 27, APd afterwards (2) Judgment was entred in this Manner, Super
1 Sid. 436. quo v fis & per Curiam bic intelleis omnibus & ﬁnguh; premiffis ma-

4 Inft 8o, turague delibevatione inde babita, Servient' diéta Dom’ ngi"' ad le-
1 ModRep.29. gem ac ipfius Reging attornat’ ad hoc convocat™ € prafent’, confidera-
Lugas 108, %, eft, quod diftum officium dicti fervientis ad arma in manibus Do-

mina Regine vetent’ eidem refiituatur, € quod prad’ Marcus ad exer-
citium officii fui prad’ a quo amotus fuit, una cum wadiis &F feodis inde
eidem officio debitis € pertinen”, a difto tempore amotionis fue, ab exer-
citio officii fui prad’ bucufque percept’ € detent’ veflituatur, [alyo fem-
per jure Regine fi quod, €rc. Which Record at large (being wor-
th;/Obfervgtio'n) is as follows.

The Record of Mark Steward’s Cafe,
vouched 1n Sir Geo. Reynel’s Cafe.

Term. Paf. 21 Eliz. in B. R. Rot. 1. iznter pla-
cita Regina.
A Record out Emorandum, That Tha, Bremley, Knt. Chancellor of the L.
of Chancery. LV thenow Q. on Aondaynext after the Morrow of the Lord’s
Afcenfion in this fame Term, before the L.the Q.at ef.
by his awn proper Hands deliver’d here into Court, a certain
Record, had (made) before the faid L. the Q. in her Chancery
at Wefim. in thefec Words ; Pleas before the L. the Q. at Weg. in
the Tert of Eafler in the 21t Year of the Reign of Eliz. by the
Grace of God ,(iof Engl. Fr. and Irel. Defender of the Faith &
Middlef. [ Tt is manifeft (to us) that the Lord Philip and the La-
dy Mary, the moft dear Sifter of the L. the now Q_ late K. and
Q. of Engl. did for them and the Heirs and Succefl. of the faid
Q. Mayry, by the Letters Pat. of them the faid late K.Fh. and Q.
JAdary, made (paffed) under their Gr. Seal of Engl. bearing Date
at Wefim. the 23d Day of Seps. in the 3d and 4th Year of the faid
late K. Ph.and Q. Mary,gave and granted to one Mark Steward,
Gent. the Office of Serj at Arms of them the faid late K. Ppil.
and Q_Aayy, ta be attending upen their Chancellor of Engl. for
the Time being ; and him the faid Adask, their Serj. at Arms,
did ordain and conftiture by the fame Lerters Patent, to have
and enjoy the faid Office to the faid AMark for the Term of his
Life, and that they the faid late King Philip and Queen Mary,
for them and the Heirs and Succeffors of the faid Queen Mary,
did by the fame Letters Patent give and grant to the faid
Mark, for the Exercife and Occupying of the forefaid Office,the
/ + Wages and Feg of 12 Pence a Day, to have, enjoy and receive
' Yearly
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yearly the faid Wages ard Fee of 12 4. a Day to the faid
Mark, for the Term of his Life, out of the Iffues and Pro-
fits of the Hanaper of them the latc K, PFil and Q. Aary,
by the Hands of the Clerk or Keeper of the aforef. Hanafer
for the Time being, yearly tobe paid, asly the faid Let-
ters Patent among other Things it more fully and plainly ap-
peareth.  And alfo, whereas it is found by a certain Inqui-
fition indented, taken at Weflm. in the County of AMiddicf
on the 24th Day of Fune in the 19th Year of the Reign of
the faid Lady the now Queen before Ralph Hurleflone,Efqs;
SFobn Alutball, Efqs Francis Folyar, Elq; and Fobn Ste-
tham, Gent. by Virtue of a Commiffion of the faid L. the
now Q. tothem, and to one #obnu Goodman direfted, by the
Quths of 12, &c. that the faid Mark did not ferve in the
forefaid Office of Serj. at Arms, according to the Effe&@ and
Tenor of the foref. Letters Patent made to him from the
8th Day of Ofob. in the 12th Year of the Reign of the faid
L. the now Q. unto the 1ft Day of Frd. then laft pafi, be-
fore the Caption (taking) of .the Inquifit. aforef. but for that
whole Time abfented himfelffrom the fame Office,as by the
faid Inquifit. returned in the Court of Chancery of the faid
L. the Q. as in the Files of Record there remajning it ap-
peareth: And now at this Day, that is to fay, the yth Day
of May in the 218t Year of the Reign of the {aid L.the now
Q. cometh the aforef. M. Steward into the Chancery of the
faid L. the Q. now at Weftm. by Ed. Cordel his Attorney,and
complaineth, that by Reafon and Colour of the Inquifition
aforef. himfelf to be unjuftly removed from the exercifing
and holding of his {aid Office aforef. becaufe, by Proteftation,
that the f2id Inquifition is not fufficient in Law, to remove
him the faid Mark from the exercifing of his Office aforefl
for the thewing of his Right in this behalf, the faid Mark
faith, that the {aid L. the now Q. long after the making of
the {aid Letters Patent, that is to fay, the laft Day of Nov.
in the 11th Year of her Reign, at F¢flm. in the County of
Middlef: gave Licenfe to the faid Aiark to abfent himfelf
from the exercifing his Office, during the Pleafure of him

the faid Mark, until he was commanded by her the faid -

Lady the now Queen, to ferve in his Office aforefaid. By
Virtue of which Licenfe of the faid Lady the Queen, to
the aforefaid Mark made, as afore is faid, the faid Aurk
by the whole Time of his Abfence, fpecified in the Inqui-

fition aforefaid, abfented himfelf from the exercifing of his

faid Office aforefaid. And further the {aid Marky for far-
ther fhewing of his Right faith, that he now is, and al-
ways from the aforefaid Time of Removing him from the
Exercifing of his Office aforefaid, was ready, and often
time offered himfelf to ferve 611 his Office aforefaid: And

4 that
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that as yet from the Time of the Licenfe of the faid L. the
Q. of abfenting himfelf to the faid Mark given, the {aid L.
the now Q. had not commanded him to ferve in his Office
aforefl. Without that, that the faid L. the now Q, hath any
other Right'or Title in or to the Office aforef. than as before
above is alledged ; and without that, that there is any fuch
Record, befides the Record of the Inquifition aforef. which
makes or fhews, or can make or fet forth, any Title of the
faid L. the now Q. in or to the Office aforef All and fingu-
lar which the faid Mark is ready to aver, as the -Court
here fhall award ; and therefore he demandeth Judgm. and
that to the Poffeffion and exercifing of Lis Office aforef. to-
gether with the Wages and Fee aforef. and to the Iffuesand
Profits to the faid Office due and belonging, from rhe Time
of his Removing from the faid exercifing of his Office aforef.
he be reftored, t¢c. And Gilb. Gerrard,Efq; Attorn. Gen. of
the L. the now Q. who profecuteth for the f2id L. the Q.in
this behalf faith, that by any thing by the faid M. Steward
above jn plead. alledged,the faid L. the Q_of her Right and
Title, in or to the Office aforef. ought not to be batred 5 be-
caufe he faith, that the faid L. the Q_did not give Licence to
the faid Murk to abfent himfelf from the exercifing of his
Office aforef. during the Pleafure of him the faid Aiark, un-
til he were commanded by the faid L. the Q. toferve in his
faid Office aforef in Manner and Form as the aforel. Mark
in his fhewing of his Right to the Office aforef. above hath
alledged : And this the faid Attorn. of the faid L. the now Q.
for the faid L. the Q. prayeth it be enquired of by the Coun-
try 5 and ‘the aforef. Mark likewife. Therefore Day is given
before the faid L. the now Q. in the Morrow of the Afcen-
fion of our Lord, wherefoever fhe fhould be in Ezgl. to do
and receive what was juft in the Premiffes ; and it is com-
manded to the Sheriff of Middlefex, that he caufe to be here
before the L. ‘the Q. atthat Day 12 good and lawful Men of
the Vicinage of the City of WWeflm. who are not of Kindred
or Affinity of the faid Mark, to recognize upon their Oath
more fully the Truth of the Premiffes; at which Morrow of
the Afcenfion of our Lord, before the L. the Q. at Wefim.
come as well the aforel Gilb. Gerrard, who profecutes, &9.
as the aforef. Mark Steward, by Fobn Manning his Attorn.
And the Sheriff returns the Names of 12, whereof none,&gc.
Theretore it is commanded to the Sheriff, that he do not o-
mir, &c. but that he déftrain them by all their Lands, &o.
" and that of the Iflues, &¢. and that he ha e their Bodies be-
fore the L. the Q. in 8 ‘Days of the H. T7in. whetefoever,
&c. to recognize in Form aforefaid, &¢. And the fame Day
is given as well to the aforefaid Giberr Gerrard, who pro-
fecutes, €5¢. as to the aforef. Mark Sreward, §5c. At wh ch
8 Days of the Holy Zrinizy, before the Lady the Queen at

" . . . . . . - - . N . ’Veﬂu
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Weftminfter, come as well the aforefaid Gilbert Gerrard,
who profecutes, &c. as the aforefaid Mark by his Attorney
aforefaid, and the Jurors of the Jury aforefaid, being called,
likewife come; and upon this, publick Proclamation is made
for the Lady the Queen, as the ufe is, that if there be
any one who will inform the Jufticesof the Lady the Queen
here, the Serjeant at Law ot the Lady the Queen, or the
Artorney General of the I.ady the Queen, or the Ju-
rots aforefaid of the Premiffes, that he come and fhould
be heard 5 and Fdward Auderfon, cne of the Serjeants
of the Lady the Queen at Law, to do this cffered himfelf;
by which it is proceeded to the taking of the Jury aforefaid,
by the Jurors aforefaid now there appearing, who to fay
the Truth of the Premiffes being chofen, tried, and fworn,

fay upon their Qath, That the Lord Philip and the Lady

Mary, late King and Queen of Ewngland by their Letters
Patent under the Great Seal of England made, bearing
Date at Weftminfler the 23d. Day of Seprember in the
3d and 4th Years of the Reigns of the faid late King
and Queen, gave and granted to the faid Mark the Office
of Serjeant at Arms, attending upon their Chancellor of
England for the Time being, and hith the faid Mark their

Serjeant at Arms aforefaid made, ordained, and conftituted |

by the faid Letters Patent, for the Term of his Life; To
have and enjoy the faid Office, to him the faid Mark for
the Term of his Life. . And morcover, the faid late King

and Queen gave and granted by the Letters Patent afore-,

faid, for them, and the Heirs and Succeflors of the faid
Queen, for the exercifing and holding of the Office
aforefaid, the Wages and Fee of 1> Pence por Dienz 3 To
have, hold and perceive Yearly the faid Wages and Fee
of 12 Pence a Day, to the faid Mark for the Term of
his Life, of the Iflues and Profits of their Hanaper of
their Chancery, by the Hands of the Clerk or Keeper of
the faid their Hanaper, and the Heirs of the aforefaid
late Queen for the Time being, at the Feaft of Saint M-
chael the Archangel and Eafler, by equal portions Yearly
to be paid, together with all other Profits, Commuodities,
Emoluments,” Allowances, and Advanrages, to the faid
Office any way anciently belonging, due and accuftomed.
And the faid Mark Steward brings here into Court the
Letters Patent .aforefaid, which follow in thefe Words;
Philip and Mary, by the Grace of God, King and Queen.
of England, Spain, France, both Cicilies, Ferufalem, and
Ireland, Defenders of the Faith, Archdukes of Auftria,
Dukes of Burgundy, Milain, and Brabanr, Earl of Ha-
Jrurge, Flanders, and Tiroll, &c. To All to whom thefe
gefcnt,Lettcrs fhall come Greeting. Whereas our moft

ear Brother Edward, late King of England the 6th by his
Letters Patent made undertheGreatSeal of Ergland, bearing
' 2 ' "~ Date
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Date at Greenwich the S8th Day of April in the 4th Year
of his Reign, of his fpecial Grace, certain Knowledge, and
meer Motion, asalfo with the Advice and Confent of his
Council, had given and granted to his well-beloved Richard
Hurchinan, Gentleman, the Office of his Serjeant at Arms,
Attendant upon his Chancellor of FEugland for the Time
being, and had made, ordained, and conftituted by his faid
Letters Patent him the faid ‘Richard his Serjeant at Arms,
for the Term of his Life : And moreover, by his faid Letters
Patent, had given and granted to the aforefaid Richard
Hatchiman, for the exercifing and holding the Office afore-
faid, the Wages and Fee of 12 4. by the Day ; To have, hold,
and receive Yearly, the faid Wages and Fee of 12 4. by the
Day, for the Term of his Life, from the Time of the Death
of his Setjeant at Arms which fhould next die, of the Iflues
and Profits of the Hanaper of the Chancery, either by the
Hands of the Clerk, or the Keeper of the faid his Hanaper,
for the Time being, at the Feafts of St. Michael the Arch-
angel and Eafler, by equal portions Yearly to be paid, with
all other Profits, Commodities, Emoluments, Allowances,
and Advantages to the faid Office any waysanciently due and
accuftomed, as by the fame Letters Patent more fully ap-
peareth ; and becaufe the faid Rich. Hatchwmar is now wil-
Ying to deliverup the aforef. Letters Patent into our Chancery
to be cancelled ; which Letters Patent there now are cancel-
led, as we have cerrain Xnowledge, to the intent, that we
would be gracioufly pleafedto grant to our well-beloved Mark
Steward, Gent. other Letters Patentof the Premiffes: We
therefore, taking Confideration of the Premiffes, of our fpecial
Grace, certain Knowledge, and meer Motion, have given and
granted, and by thefe Prefents, for us and the Heirs and Suc-
ceffors of the faid Lady the Queen, do give and grant to the
faid Mark Steward the aforef. Office ogi)ur Serjant at Arms,
attendant upon our Chancellor of England for the Time be-
ing : Andhim the faid Mark our Serjeant at Arms do make,
ordain, and conftitute by thefe Prefents, to have and enjoy
the faid Office to the faid Mark Steward, for the Term of
bis Life ; And moreover we have givenand granted, and by
thefe Prefents, for us and the Heirs and Succeflors of the faid
Lady the Queen, we do giveand grant to the aforefaid Mark
Steward, for the exercifing'and holding the Office aforef. the
Wages and Fee of 12 4. by the Day; To have, enjoy, and per-
ceive Yearly the faid Wages and Feeof 12 4. bythe Day, to
the aforef, Mark for the Term of his Life, of the IfTues and
Profits of our Hanaper of our Chancery, by the Hands of the
Clerk or Keeper of the faid our Hanaper, and the Heirs of our
faid L.dy the Q. for the Time being, at the Feaft of St. Mi-
chael the Archa.and Eafler,by equal portions yearly to be paid,
together with all other Profits, Commodities, Emoluments,Al-
lowances,and Advantages to the faid Officeany ways ancicx:‘tly

ue ’
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due and accuftomed, &c. Although the certain exprefs
mention of the Premiffes, or any of them, or of other gifts
or grants by us, or by any of our Progenitors, to the aforelaid
Mark Steward, before this Time made in the Premiffes,
there is not made any Statute, A&, Ordinance, Provifion,
or any aother Thing, caufe or matter whatfoever, in any
thing notwithflanding 5 in Witnefs whereof, thefe our Let-
ters we have caufed to be made Partent.  Witnefs our felves
at Weftmiifler, the 23d. Day of September in the 3d and
ath Year of our Rejgns. By Colour of which Letters
Patent the faid Mark Steward well and truly to execute
the faid Office was fworn. And further the faid Jurors fay,
That the laft Day of November in the 11th Year of the
Reign of the Lady the now Queen, the {aid Lady the
Queen at the humble Petition and Requeft of the Right
Honourable Lord, the Earl of Leicefter, and Roberr Huyck,
Do&or of Phyfick, granted that the faid Mark Steward
might abfent himfelf from the exercifing of his Office of
Serjeant at Arms, attendant in his proper Perfon upon her
Chancellor of Ewgland for the Time being, during the good
pleafure of the faid Mark, uniil the faid Lady the Queen
fhould command him to ferve in his Office aforefaid, as by
the depofition of the faid Robers Huyck, and by a certain
Letter, under the proper hand-writing of the faid Earl of

ZLeicefler, which we found to be true in thefe Englifb Words'

following, here in'the Court to the Jurors aforefaid in evi-
dence given and thewed it more fully appeareth : The De-

ofition of which Robert Huyck followeth in thefe Words,

hat is to fay, I was an bumble Suiter uuto ber gracious
Majefty about ten Tears paft, that fbe wonld licence Mark
Steward Serjeant at Arms, Attendaut upon the then Lord
Keeper, to grve off bis Artendance in bis own Perfon, to the
End be might wuthdraw bimflf into the Country ro play
the good Husband ar bome in bis own Houfe, fo long only as
Joe fpould permit bim, and not reveke bim to bis former At-
tendance, and the Office [pould be ferved otherwife to ber
Majefty’s Contentation, and 1he Lord Keeper's well liking,
the which my Suir fbe did very gracioufly grant me 5 and
after that, wpon my Lord Kecpor's fmi/z'fz,g Auguftine Ste-
ward, I commended bim to the Queen as one very fit

10 difiharge bis Liother's Abfence with his Artendance ;
I
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1 did fue tomy Lord of Leicefter and divers other of the
Lords to fpeak in my behalf for the Furtherance of the Suit:
So in the End the Queen faid, I do like well and am right
well content that Mark Steward 4o ceafe frome bis Waiting
till we fhall refolve otherwife, and if bis Brother be found
i be /Z;ll ferve i bis Place during the Time of bis Ab-

(a) Godb. 199 fence. Qua quidem (#) litera manu propt’ ipfius com’ Leic’

2 Rol. 686;
Hob, 213.

fubfeript. fequitur inhac verba., 7o my very good Lovds the
Lord Chancellor, and the Lord Chief Fuftice of England,
and to cither of them, (1. After my moft bearty Commenda-
tions to your Lordfbips, this Bearer Mark Steward barh
earneftly befought me to advertife your Lovdfbips of my Know-
ledge vouching ber Majefty’s Leave for the faid Steward’s not
Asteindance in bis Office of Serjeantfbip : Wherein this is
very true, that about Michaelmas, as I take it, in the
tenrh Year of ber Majefty’s Reign, the Court being then at
Windfor, Mark Steward both by bimfelf and bis Friends, for
that be bad a Defire to remiain in the Country, earneftly
travelled with me to be bis Mean for the obtaining of ber
Mazjefty’s good Liceuce and Favour, that without any Pre-

| judice for nor attending be might at bis Pleafiire fo do, and

Jor the Supplying of bis Place which be bad to ferve about
the late Ford Keecper of the Great Seal as Serjeant at Arms,
be acquainted me with the good Liking and Contentation my
[2id Lord Keeper bad to have a Brother of bis to attend in
bis Place, tro which alfo I gave my beft Furtherauce after-
wards : Whereby ber Majefly pleafed both to grant ber fa-
wvourable Licence to Mark Steward for bis Abfence, and to
allow bis Brother to fupply bis Place, who was accordingly
Sworn thevein, and many Years ferved the Place. T hus
much, being on my own Knowledge to be true, at his bum-
ble and earneft Suit, I thought good to advertife your Lord-
Joips, and fo do bid your LL. farewell from the Court the
xxi. of May 1579. Your LL. iloving Friend R. Leic’. And
the Jurors further fay, That the aforefaid Auguftine Stew-
ard, Brother of him the faid Mark, the 6th Day of Fanu-
ary in the r1th Year abovefaid, at Hampton Court in the
County of Middlefex, by the faid Lady the Queen, was ad-
mitted, ordained and conflituted to attend in the Place and
Room of him the faid Mark his Brother upon Nicholas
Bacon Knight, then being Lord Keeper of the Great Seal
of England, and to the faid Office for and in the Place and
Room of him the faid Mark well and faithfully to e}g-

ercife
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ercife and execute then and there in the Prefence of the faid
Lady the Q. was {worn, as by the Depofition of the faid
Augufline Steward, which followeth in thefe Words, we find
to be true. After Chriftmas, and before Hillary Term in rhe
eleventh Year of ber Highnefs’s Reign, ona Sunday or Holi-
day, ber Majefly coming from the Clofer at Hampton Court,
was moved byrbe Right Honourable the deceafed Earl of Pem-
broke for the inftiruting of Auguftine Steward Serjearn:t at
Armnsto attend upon the Lord Keeper 5 to whom ber Majefty an-
Sfwered, MyLord,be is not to bave bisBrother's Office,but is to

be appointedonly to attend in his Place for bim at fuch Time,

as bis Brother fpall be abfent, her Mujefty making then Re-
lation of her favourable Licence already gramted to Mark
Steward, 0 zbide in theCountry,and to abfent himfelf frem ber
Service at bis Pleafure, until be fpould by ber Majefty be cal-
led againtobis Attendance upon the faid Lord Keeper : And
then thefaid Auguftine wasfworn to artend, as is above fpeci-
fed. By colour of which the faid Auguftine Steward in the
" Abfence of him the faid Mark Steward, his Brother, the
aforef. Office of Serjeant at Arms, Attendant upon the Chan-
cellor of Exgl. from thence, until the 20th Day of Fune in
the 18th Year of the Reign of the faid Lady the now Q.
uled and executed. But whether the faid Lady the Q. by
Word only, without Writing fealed, can give fufficient Licence
in Law to the faid Mark Steward to ablent himfelf from
exercifing of his Offi. aforef. theJurors aforefare utterly ignor.
and thereof pray the Aid and Advice of the Court here in the
Premiffes ; and if upon the whole Matrer aforef. it fhall feem
to the Court of the Lady the Q. here, that the faid Ladythe
now Q. can by Word only, without her Writing fealed, give
fufficient Licence in Law to the faid Mark to abfent himfelf
from theexercifing of his Officeaforef. then the faid Jurors
fay, that the faid Lady the now Q. gave Licence to the faid
Mark Steward to abfent himfelf from the exercife of his
Office aforef. during the Pleafure of him the faid Mark, un-
til he fhould be commanded by the faid Lady the Queen to
ferve in his Office aforefaid, in Mannerand Form as the faid
Mark above inpleadinghathalledged. Andif uponthe whole
Matter aforefaid}j it fhall feem to the Court of the Lady the
Queen here, That the faid Lady the Queen cannot by
Word only, without her Writing fealed, give fufficient Li-
cence in Law to the faid Mark to ablent himfelf from the
exercifing of his Office aforefaid ; then the Jurors afore-
faid fay, that the faid Lady the Queen did not give Licence
to the faid Mark to abfent himfelf from the exercifing of
his Office aforefaid, during ike Pleafure of him the faid
Mark, until he fhould be commanded by the faid Lady the
Queen to ferve in his Office aforefaid. And becaufe
the Court of the Lady the Queen here, of gi‘gn.g

their
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theit Judgment thereof, is not yet advifed, &¢. There.
fore Day thereof is given as well to the aforefaid Gilbers
Gerrard, who profecutes, &5¢. as to the aforefaid Mark
Steward, until in eight Days of St. Michael, before the
Lady the Queen, wherefoever, &c. in State as now, &,
to hear their Judgment thereof, &ec. At which fifteen Days
from St. Michael, before the Lady the Queen at WWeftmin-
Jler, come as wéll the aforelaid Gilbert Gerrard, who pro-
fecutes, &Jc. as the aforefaid Mark by his Attorney afore-
faid ; and becaule the Court of the Lady the Queen here
of giving their Judgmen: thereof are not yet advifed, &e.
Therefore further Day thereof is given as well to the afore-
{2id Gilbert Gerrard, who profecutes, &5c. as to the afore-
(2id Mark Stewward, until from the Day of St. Martin, in
fifteen Days, before the Lady the Queen, wherefoever, &c,
in State as now, &c. to hear their Judgment thereof, &,
At which fifteen Days from St. Martin, before the Lady
the Queen at Weftminfler, come as well the aforefaid Gik
bert Gerrard, who profecutes, &¢. as the faid Mark Stew-
ard, by his Attorney aforefaid : Upon which, all and fin-
gular the Premiffes being feen and fully underflood by the
Court here, and mature Deliberation being had thereof ;
the Queen’s Serjeant at Law and the Attorney General of
the {aid Queen being called to it and prefent, it was award«
ed, That the faid Office of Serjeant at Arms, retained in
the Hands of the faid Lady the Queen, be reftored to the
faid Mark, and that the faid Mark Steward to the exer-
cifing and holding of his Office aforefaid, from which he
was amoved, together with the Wages and Fees thereof
to the faid Office due and belonging, from the Time of his
amoving from the exercifing of his Office aforefaid, hitherto
received and with-holden, be reftored, &c. Saving the
Right of the Queen, if any, &c.

M A R-



Part XI.

MARGARET PODGER’s Cafe.

Pafch. 10 Jac. 1. which began Mich.
8 Jac. 1. Rot. 3648.

104

N Replevin between Ralph Bicknel Plaintiff, and Fobn 1 Brown!. 181,
Tucker Defendant, the Plintiff declared of taking his 2 Brownl 134,

Cattle viz Sheep at Curririvel in the County of Somer-'

Jet, in a Place called Hillfield Clofé, &e. the Defendant made

Conufance as Baily to Margarer Podger, becaufe the.

Place where, was the Freehold of the faid Margaret Poj.-
ger, for Damage-feafant, &c. In bar of which Avowry the
PLintff faid, That before the faid Margarer had any thing
in the Place where, one 7 homas Wife, Elq; was feifed of the
Manor of Hampenbridge in the County aforefaid, whereof
the Place where was Parcel, and +Lat the Place where was
demifed, and demifable by Copy of Court-Roll, &c. for
one, two, or thre.: Lives 5 and that within the faid Manor,
there was, &¢. & Cuiiom, Luod ille vel illa, qui vel gue pri-
mus vel prima nominat’ foret in tali Copis, fhould have
the Lands and T'enements to him only for his Life, and he
who was fecond named fhould have it only for his Life,
Poft mortem of him who was firft Tenant, and fo of the
third after the Death of the fecond : And that the faid
Tho. Wife Lord of the faid Manor, at a Court held
15 Oftob. Anno ¢ Fliz. granted the Place where, &9c.
to fobiz Podger and Eliz. and Mary his Daughters
for their Lives, &¢. by which Fobz entred, €¢. and died,
after whofe Death Eliz. entred, and married the faidBRinb

: icknel
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Bicknel the Pl by which he entred, and put in his Cattle,

&c. and-averred the Lifeof Eliz. The Avowant replied and

confeffed that the faid 7 5o, was feifed of the Manor, and

that within the f2id Manor there were fuch Cuftoms, as the

Pl in Bar of the Avowry had alledged, and confeffed alfo

the Grant made to obwn Podger, Eliz. and Mary, prout, &e.

but further faid, That the faid 7 Podger of the Place where,

£9¢. {o being feifed, the faid 70, Wife Lord of the faid Ma-

nor,anno 23. El by Deed intended and inrolled in the Chan-

cery, according to the Stat. for 46 L. 135 5. 4 4. bargained and

fold to the faid 7. Podger the Place where, &c.to have and

to hold to him and his Heirs ; by Force of which, and ef the

Stat, of transferring of Ufes into Poffeffion, the faid # Podger

was feifed of the Place where, £€9¢. in Fee, and the faid Pobn

15 feifed, the faid 7. WWife Menfe Mich. anno 23 El levied a

, Fine come ceo, §5¢. of the Place where, €9¢. to the faid Fobn
o “Poiger and his Heirs with Proclam. according to the Stat. of
"(ﬂ) HY ez (a) 4 H. 7. and afterwards anno 39. ELYF. Podger died feifed,
#7724 after whofe Death it defcended to Marmaduke Podger his
Son and Heir, who thereof 42. 4 F4c. levied a Fine to Collins

and Nerrhbozer, and to the Heirs of Collins, which wasto the

Ule of the faid Marmaduke and Margarer his Wife, and to

gc’) 'ff"szz the Heirs of the {aid Afarmad. (but this Fine was net pleaded
'326.2.372 a.b to be with Proclamations) and afterwards 24 Funii an.8 Fac.
1 Leony7.213 the faid Marmaduke died, and Margaret furvived him, and
“IJ‘Z‘L’)'I‘] 53137 was thereof {eifed for the Term of her Life, and afrerwards
217, """ the PL. enircd into the Tenements, and putin his Cattle,
3Inft. 216, ¢Zc.and that 10 Years and more after the Death of the faid
o : r;idlersfé: 70 . Podger werc pail, and that the faid El#z. 1 Nov.an., 55 El.
" Poph. 108,114, accomplifhed her Ageof 21 Years, and that fhe was not Co-
Sav. 85,88,106.vert Baron, nor #on compos mentis, nor out of the Realm,
Poimer 255, Dof in Prifon, and thar the faid Eliz. after the Death of 7.
Golds, 171172 Podger, and after her full Age, nor the faid Ralph and Eliz.
Plowd.360. b-after their Marriage, within 5 Years did not make any En-
3-/(13})?'125- y. try or Claim &2, by which fhe was barred of all Right and
3Co77.-8.6 Claim of and in the Place where, &¢. by Force of the faid
79-2.86.b.87.2 Srat.and averr’d the Life of the faid Margares : Uponwhich
;’5‘83_';? 89-2 the Pl demuri’d in Law. And in this Cafe 3 Quefl. were
7Co.32.b.  moved. 1. If cuftomary Eftates granted by Copy, at the
3 IBUPI:M' 152 Will of the Lord, according to the Cuftom of the Manor, &.
l‘)yf"n:pfl.‘;"laz.are within the Stat. of (&) 4 H. 7. . 24. of Fines, to be barr'd
pla.ig6pl. 68 by Fine with Proclamation and Non-claim by 5 Years. 2.
215 pl.53 224. Admitting that fuch Eftates were within the faid Stat. if by
fo‘:i‘ 5§"g]‘.";the Acceptance of thé faid Bargzin and Sale they in the
270 pl. 21, -~ Remainder of the Copyhold Eftate were put out of Poffef-
2 Auderl. 176. fion of their Remainder, or if their Remainder conti-
13C0.20,  pued in fhem. 3. If after the faid Bargain and Sale
to Jobun Podger, Elizab, in the Remainder might enter.

As
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As to the firft it was object. that fuch Cuflomary Eftatesare

not within the faid A&, for divers Reafons. 1. In refpect of

the Bafenefs of the Eftate; for inthe Judgm. of the Law,

they have but aTen’cy at Willwhich isfo weak, that the Ma-

kers of the A&t of 4 H. 9. never intended to include ’em within

the general Words of the A&, no more than the Srat. of .

2. (#) de donis conditionalibus extends to {uch bafe Eftates (#) Cr. Car.
granted by Copy at Will, &¢. as it was refolved per rotam Cu- & 4,4 o4
7iam in the laft Term, upon Evidence to a Jury in Z7¢[paf3; 2Rol. Rep.383.
between () Thornton and Lucas for Lands in Lamberh; in O Benl. 163,
the County of Surry, which began 9 Fac. Reg. Ror. 3129. ﬁ"{’olmg’c;@‘
Vide Heydon's Cafe in the 34 Part of my Reports, 3. 2dly, 48 49.
It would be very prejudicial to Lords of Manors; for if a Dif- 3 Co. 8. 2.92.
feifor of Land held by Copy levies a Fine with Proclamati- ﬁ;&f{gg 189,
on, it would be dangerous to Lords,that they might lofe not Cr. EL 149, .
only their Fines upon Alienations or Defcents, and the Bene- 307,391

fit of Forfeitures, but alfo might be in Danger of being bat- f;&f‘}; .
ted of their Freehold and Inheritance of the Land held by Sand. 422.
Copy, without any Fault in them. But it was refolved per Hard 433,
tor’ Cur’y that Lands held (¢) by Copy, &, are within the {Jﬁ"g;gﬁgﬁ_
Words and Intent of the faid A& of 4 H. 9. for the Words of Co.Lit,60. a. B.
the Purview are geneial, Awd ibe fuid Proclemation fo bad Co- =2 2. iy
and made, tl-e Fine to be a Final End, cid conclude as avell (( ? . }_Ffft?;f
Privies as Strangers to the fame : And if no Exception had ) Inft, S
been in the Stat. by the Words aforef. all Perfons generally Winch. 122, p
would be concluded, as itisheld in (4) 19 H.8. 6. 0.85 7. 4. ?Eiﬁﬁwscij ‘
Then let us fee what Things are faved by the fame A&; the O3enl. 163.
Words of the Saving are, And faving to every Perfin, €c. Cr- Car 45.
fuch Right,Claim and Dirercfl, £c. fo that they purfue their B‘{) 12;] ‘;”c f
Litle, Clzam or Inteveft, «within five Years after the Procla- "
mations : Within which Words and principally this Word (¢) (¢) s Co.123.b.
(Intereft) a Leafe for (f, Years is included, fo that if he (cfr) Qa‘r‘(ffo”
makes not Entry or Claim within 5 Years, he fhall be bar’d, Cr Jac. 60, 61.
as it was refolved in Saffin’s Cafe in the st Part of my Re- Plowd. 374.2.
ports, f. 123, 124. and there the Words of the Preamble of ['_Izif“go(’yz‘
the faid A& are well obferved, (7har Fines ought to be ofcmcfgz:
grearei Strength to avoid Strifes aud Debates, and to the

Finsl Eiad and Conclyfion, €c.) and there it is inferred,

That great Milchief, Vexation and Trouble would enfue,

it Leafes for Years (which now many Times are made for

a great Number of Years, €¢.) fhould not be within

the A& ; but greater Mifchief, Vexation and Trouble SccCarthew
would enfuc if the faid Aét fhould not extend to cufto- +¥

mary Lands held by Copy, for a great Pare of them i

granted in Fee-fimple, fo that it would be more mil-

chievous, and greater Caufe of-Contention than the faid

Cafe of the Eftate for Years. And as to the faid Ob-

1e€tions, they are anfwered by the faid Refolution of the

Cafe of the Eftate for Years, for fuch Prejudice might be

P ‘ objeéted
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objelted in fuch Cafe to the Leflor, as well f:r his Benefit
of Forfeiture, (e, as for the Hazard of his Inheritance, as in
this Cufe of Copyhold to the Lord. But if Leflee for Years,
or Copyholder by Affeat and Covin to bar the Leflor or
TLord of his Inheritance, makes a Feoffm. : ud levies a Fine
with Troclamation in the fame Mauner as apyears in Jar-
, wo0r’s Cofe in the 2d Part of my Reports, [ =1, fuch Finc
1#)2 And. 135 fhall not (4) bar the Leflor or the Lord for the Reafons there
i Lent 253 given at large. And the Eftate of a Copyholder is not a meer
ineh e Eftate at () Willy but feeundmn confuctidinenr Flanceri,

“inch 118,

\

A which Cuitomn hath fixed and flrengthen’d his Eftate.
Lo g7ab N Tleader,a Diflirence berw. a Leafe for Years, and a

\J;v)m”jig *® Leafe for (¢) Life, and alfo betwixt a Grant by Copy.t¥c. for
: Runtraze. LIk, or iniec, by Cuftom, e and. 2 Leafe for Life by the
:};irulffoa' 1 :; Com. Law : For it Lefice for Years is ouiled,and he inRever-
STt fon difieifed,and the Idifleifor levics a Fine with Proclamat.
L Selt, 77, and 5 Years paly, as well the Leflor as the Leflee is barred
‘fé Lgr. ¢o.b. by their Non-claim, and the Leffor fhall not have 5 Years af~
: Co.arb,  ter the Years expired. So if Copyholder for Life, or in Fee
Cr.oar 15, be oufled, and the Lord difleifed, and the Difleifor levies g
i;’[’n‘o‘} go 6 Fine with Proclamat. and 5 Years pafs, as well the Lord as
() Cr. EJ. 100, the Copyholder is barred, and the Lord in fuch Cafe fhall
254 "not have 5 Ycars after the Death of the Copyholder for Life,
M(;;—;e;lgg,zu. And the Reaﬁ.m of thefe D.iﬁ'erences arifes upon the Words
i Leon. 40.  Of the two Savings in the faid A&tof4 H. 7. the firft Saving
woeoan sy s, Saving to every Perfon, &c. fuch Right, Claim aid Inte-
{‘Lﬂwd- 373- Y yefd, €6¢. fo that they purfue their Titlc, Claine or Tutereft Ly
Rovm. 219, Way of Actioir, or lawful Eitry within five Years, €. The
5Co.78.b.  fecond faving is, Aid faving to all other Perfons fuch AFion,

Right, Title, &c. as firft fball growe, vemain or defeend, or

come to them after the, fuid Fine, &c. by Force of 7y Gift,

&c. or by any ctler Cavfe or Matter bad or made bejore the

Jaid Fine. The firfl Saving extends to thofe who have prefent

Rights, and may immediately enter or have their Aétien to

recover the Lands,and therefore they are confined to 5 Years

after the Fine levied.And the fecond Saving extends to thofe

who at the Time of the Fine levied, can’t immediately have

an Action, nor make an Entry, but 722z furure, and therefore

they fhall have five Years after that their A&ion, &c. firfk
%) 1Jon. s6s. accrucs. Then when (4) Lef{ee for Years, or Ten’t by Copy,
e for Life, orin Fee, is cufted, and the Leflor or Lord.
diffeifed, the Leffor or the Lord may immediately have A4f
Jife or other real A&tion, and recover the Land, and there-
forc they are within the firft Saving, and by Confequence,
if they do nor purflue their A&ion within the five Years
after the Fine levied, they are barred for ever: And
they are not within the feeond Saving, becaufe the
Leffor or Lord has a prefent A&ion and Remedy, and
therefore he is out of the faid fecond Branch, for the
A&ion, &, doth not acerue firlt to him after the Fine.

5 And



Part IX. Marcarey Popcer’s Cafe. 1¢6

And altho’ a(a) Stranget can’t of his own Head enter in the (4) Cr. EL1g2.
Name of him who has Right to avoid the Fine without com- Leon.34.”
mand precedent; or Aflent fubfequent, within the 5 Years, Qlwe'n;l}%
25 it was reflolved in the L. Audley’s Cafe, M. 38 € 39 ElL o3 Xvoe b,
in the K.’s Bench; where the Cafe was; that the L. (%) Aud- 258 2. )
ley being feifed of certain Lands, 2. ¢ El. levied a Fine with () Cr El. 561
Proclzmat. ; and within the 5 Years a meer Stranger, who ?flg’;’g“;f)%‘.‘f”'
had not any Right or Intereft in the Land cotnprized withifi Co. Lic 245. o.
the Fineymade an Entty in the Name of him who had Right2s3. 2.
within the § Year§, without any requeft or command prece-

dent or Affent fubleq. within the 5 Years, that this Entry _
fhould not avoid the Fine, for the Saving in the faid A& hag '
appropriated the Purfuit by way of Action or lawful Entry

to him who has Right either by Command precedent or Af- .
fent fubfequerit within the § Years, (¢) omzais enim ratibabi- (c) Co.Lit. .
rio vetrotrabitur € mandaro equiparatur : And of fuch O- 18 ab'zzgﬁ‘ 2
pinion were all the Juftices of the Serjesnts Inn in Floos- %"
fireet, as Popham Ch. Juft. openly reported in Court, againil

the Opinion in 31 K. 8, Entry Congeable, Br. 123. Vide 45 .
.E. 3. Releafe 28. (4) Guardian by Nurture of in Socage may (4)Cr. El: 132,
enter in the Name of the Infant who has Right of Entry,and Moor222.
that fhall veft the Eftate ip the Infant; without any Com- F‘ie{;‘f;i g
mand or Affent, for there is Privity berwixt them, Vide (¢)(e) BrSeifin so.
10H, 3. 12. 4. (fY 11 A p. i1:85 26 E.3.62. b. by Thorpe.(f) Br. Enery
Yet (g) he in the Reverfion expeétant upon an Ettate for PO 7
Lite or Years, or the L. of a Ten't by Copy, &¢c. may well, (,) Carter 35
within the {aid A&, enter in the Name of the Ten’t for Life,

Leffce for Years, or Ten’t by Copy, and in hisown Right, to

fave as well their own Freehold and Inheritance, as the faid

particulag Interefis for the Leflor and the Lord are not Stran-

gers, for theyare Privies in Eftate,and as the Entries of thofe

particular Ten’ts fhall avail the Leffur and the Liin foch Cafes -
for the Privity of their Eftates, fo the Entry of the (b) Lef- (4) Carter 55
for or the Lord in fuch Cafes inthe Names of the parucular

Ten’ts fhall avail them for the Privity of their Eftates, and

for the Salvat. of their feveral Rights without any Requeft

F-eceifent, or Affent fubfequent. For in fuch Cafe the Lef-

for or Lord purfues their Title and Claim which they have

to the Inheritance by lawfil Entry within the 5 Years, bus

fo doth rot he whois a meet Stranger, who has nor any,

Right, becaufe the Saving annexes the Entry to bim who

has Right, ¢5c.as is aforefaid, , , :

As 1o the 2d Point, It was refolved per totam Curiam : .
1. Thar no Fine nor (7) Warranty fhall bar any Eftate in Pof- ) 10 Co.g6. .
feflion, Reverfion or Remainder which is not devefted 7 b
and put to a Kight: For he who has the Eftate of ;" 3™
Intereft in him can’t be put t0 his A&ion, Entry or { And. 37, 38,
Claim, for he has that which the A&ion, Entry or
Clzim would veft in or give him. 2. When the Lord
made the Bargain and Sale by DNeed indented and in-

Pa rolled
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rolled to 7. Podger, that did not deveft the Eftate of them
in Pemaind. fordivers Reafors.1.Becaufe the Lord did that
which he mizht do by Law, and the Copyholder accepted
that which he well might: 2. The Copyholder was in law-
ful Poffeflion, and was only paffive in this Cafe, and not ac-
tive ; and by Acceptance he who is in lawful Poffeffion, by
Force of a particular Eftate, can't deveft the Eftate of him
who has the Frechold or Inheritance. And therefore if Te-
2 nant for Life (4) accept a Fine of a Stanger, come ceo, &c. it
5 is a Forfeiture, 1 H. 9. but it does not deveft the Eftate of
;7 him in Reverfion or Remainder. 5. 7 Podger the Bargainee
3-was in by Force of a Bargain and Sale by Deed indented

1H. 712,25 204 inrolled, by Force of thejStat. of z7 H. 8. of Inrolments,

1 Rol. 852.

{%) Moor 161,

26z, 3

1 Leoun. 89,9
"1 Venr: 176,
Sav.65.

and ‘an A& of Parliament never does a Wrong ; and there-
upon the Ch. Juftice put 2 Cafe which was adjudged T7iz.
51 El in the Exchequer, between the Queen and the La-
dy (&) Grefbam, late the Wife of Sir Tho. Grefbam, Knight,
which was fuch, Sir Tho. Grefbam being feifed of the Ma-
o-nor of Mileham, Caftleacre, €c. in the County of Norfolk,
levied a Fine thereof to 4. Stringer and Plil. Cely, an. 12
El to Ufes declared by certain Indentures, f£. to the Ufe
of bimfelf and the Lady Anze his Wife, and their Heirs,
(for fo it was in’' Effe&,for there were divers particular mean
Eftates limited, but they were all either determined, or ne-
ver came in effz) with Power of Revocation, (contained in
the faid Indentures limited, that if Sir 7+ Grefbams fhould
pay 40 5. to Stringer and Cely, or to the Heirs of Strin-
ger, that then the Fine fhould te to the Ufe of Sir Thom,
and his Heirs ; and afterwards the faid Sir Thowmas levied
a Fine, a7.'15 FEl to the fame Conufees of the Manors of
N. F. &c. in the Counties of York, Derby, &c. to the fame
Ulfes declared in another Pair of Indentures with the like
Power of Revocation upon Payment of 40 5. as was con-
tained in the other Indentutes muratis rzrtandisy and- af-
terwards the faid 4. Stringer died, and afterwards the faid
Sir T homas paid one Sum cf 40 5. to Cely, and to the Heirs
of A. Stringer, for Revocation of the Ules raifed upon beth
the Fines ; and this Payment was teftified by an Inftrument
in Writing under the Seals of the Parties, by good Advice,
as Sir ZThomas was perfwaded, and afterwards he raifed di-
vers Ufes and Eftates of divers Manors held iz Capize : And
afterwards Sir 7 homas died, after whofe Death. viz. Hill,
23 Eliz. by the Opinion of the Juftices it was refolved,
That the Ufes were not revoked, but that the Revoca-
tion was urterly void, becaufe two feveral Sums of g0,
_ought to have been rendred, and not one Sum of For-
ty Shillings, for they were feveral Indentures, and fe-
veral Manors, &€5c. and could not be fatisfied with one

Sum, wherefore all the faid Manors accrued to the Lady
Grefbam
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Grefbane by Survivor. And afterwards the faid Revo-
cation was epatted and adjudged to_be good and fufficient_
in Law, by a private A& of Parlizment, made an. 23 F,
And becaui the {iid Sir Thowes had by Indentures of Co-
venants raifed new Ufes after the faid fuppofed Revocation
of divers of the faid Lands held iz Capire, the Lady Gre-
{pam was called by Procefs into the Exchequer, to anfwer a
Fine to the Queen for the faid (2} Alienation of the faid (a) Savil 6s.
Manors, being held of the Queen 2 Capire, v.ichout Li-
cence, becaufe now the faid new Ules raifed were good, and
the Manors paffed according to the Limitation of them, for
afmuch as now the Revocation was by Authority of Parlia-
ment ad;udg’d good. But becaufe ar the Time of the Death
of the faid Sir 770 which was before the faid A& of 23 I
the Lady Grofbae was difcharged by Survivor, and every
Alienation without Licence, implies 2 Wrong and a Trel-
pals, and an A&t of Parliament, to which the Queen, and all
her Subjeéls are Parties, and give Confens, can’t do a Vrony ;
for this Reafon the Lady Grefbarz was difcharged of tle
Fines for the faid Alienations, which had upon the Matier
their Effence by Meansof the faid A& of Parliament,
As to the 3d Point (which did not tend direétly to the
Conclufion of the Cafe) it was refolved, That after the Bar-
gain and Sale Elizabeth could not enter, for her Eftate was
ro commence in Pofleflion after the Death of the faid %obn
by the faid Cuftom : And fo if 2 Copyholder for Life, where
the Remainder is over for Life, commits a Forfciture, he ‘
in the Remainder. fhall not enter, () but the Lord, and he (4) 1 Rol. sc9.
fhall retain it during the Life of him who commitred the 2 R9'. 794.
Forfeiture, but that fhall not (c) defiroy the Remainder,i];ﬁifdsz;,
without an exprefs Cuftom in fuch Cafe. And Ten’t by Co-Carter 238,
vy for Life, where the Remainder is over, may (4) furren-) 2 Rol. Rep,
der to the Lord,and he in Remainder thall nor enter till af- '3 500,568
ter his Death, for his Eftate is to commence in Poffeffion ©r.Ei 598,379,
poft morten, and no Incident of the Com. Law belongs to 880-.
him, unlefs by Cuftom. And the Ch. Juftice faid, That af\f;’y;ﬂefv“’;
Surrender of Copyholids is not to be compared to a Surren- (4)1 Rol. 503,
der at the Common Law ; for if a Copyholder in Fee fur-
renders to the Ufe of another for Lifc, no more fhall pafs
from him than fhall ferve the Eltate limited to the Ufe,
and he who made the Surrender fhall not pay any Fine for
(¢) Re-admittance ta the Reverfion, for that continued al- (¢) 1 Rl s0;.
ways in him ; and the Chief Juftice further fuid, That
he conccived, that if the Lord in the Cafe at Bar had
charged the Inheritance of the Copyhold, that Folz
Podger fhould not hold it charged during Lis Life, for.

p 3 t‘b,"’
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the mean Bftates in the Remainder preferve the Eftatg of
/olm Podger by Copy, from the Lord’s Incumbrances.
8 Co.145-b  Zide in Wrotefly's Cafe,Plow. Com. If Tenant for Life grants
Co. Lit.338. b,
Cr Cartos. 2 Rent-charge to one, 'and he in Reverfion grants 2 Rent-
Plowd 198.a. charge to another, and afterwards Tenant for Life furren-
ders, the Grantee' of the Tcnant for foe fhall be pre-

erred

[Luere the laf} Tdmgmﬂz in Meriel Trefham’s Cﬂfe,
joﬁ 11o. b]

MerizL
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MERIEL TRESHAM's Cafe. s csves

4

Pafch. 10 Jacobi 1,
in the Common Pleas.

HEZm Brokesby and Aune Vaux Adminifirators of Heniy | Brownl. s1.
Vaux, Efq; brought an Aétion of Debr againft Me- Co. Ent. 151
viel Trepam, Adminiftratrix of Sic Therizas Trefbarz, Knt.on glw?‘?b 330, "
a Bond of 600 /. made by the faid Sir Zhomas to the faid Bicg g0 gt.
Henry Vaux ~3 Maii an. =5 Eliz. which Plea began T7in.
9 Fac. Ror. gry. The Defendant (2) pleaded, That the (@ Bridg e
faid Sir Thomas Ticfbam, and Francis his Son, 1 Fulii an.
43 Reg. El before the Barons of the Exchequer Zro jufto
& wero debito recognover’ fe debere difte nuper Regine
C. L. Solvend’ in Feflo Sanfti Mick® Archangeli next follow-
ing: And that the faid Sir Thomas and Francis his Son
8 Fulii an, 3 Reg. Fac. acknowledged a Recognizance in
the Nature of a Statute, before the Lord 4-derfon, Chiof
Juilice of the Bench, to Foln Brudnel in 8ol to be
paid at the Feaft of St. Fames next following, pro jufto &
 wero debito: And that the faid Sir Thowras and Francis his
Son, &Ec. 16 Decemb. an. Regni diffe nuper Regine El 4s.
acknowledged another Recognizance in the Nature of 2
Statute Staple before the {aid Chief Juftice to Foba Moor
Alderman of Lond. in voon !l folvend’ eide’ Fobai® pro 1ufto
&5 wvero debiro, folvend’ in Fefto Natalis Dowd’ tuuc picviin’
Jequen's And that the {uid Sir Thomas 16 Sept. an. 45 Ll
Reg.before the faid Ch. Juft. acknowledged another Recog-
nizance in the Nature of a Statute Staple to Auwe Offeley in
1000 /. pro jufto < wero debito, folvend’ in Fefto Natal’ Dein’
proxiug ftquer’ : And another Recogniz. of the like Nature
P4 17
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17 Dec. ann. 2 Reg.Fac. to Fobn Ireland in 1000 L fro jufto

§5 wero debito, folvend’ in Fefto Natalis Do’ runc proxim’
fequten’, and pleaded that fhe had fully adminiftred, & guod

11z nulla babet bona fen catalla que fuerunt ejufdem Tho-

mz Tretham rempore mortis fue in manibus fuis admini-

ftrand’, nec babuis die imperrationis brevis originalis pred’

_nec unquam poftea, frererquam bona & catally ad valenti-

272 of the faid Debt to the King, and of every of the faid
Recognizances, and averred that all the faid Regognizances

remain yet in Force, & quod ipfs nulla alia ftve plura babet

bona &5 catalla que fuer’ gred’ Thomz Trefham rempore

mortis fue in wanibus [uis adminiftranda preterguanm bona

*1Rol. g2z ey sl gue non* fufficiunt ad favisfaciend’ pred’ feparalia
debita eifdem Dom’ Regi nunc, Johan’ Brudnel, Johan®

Moor, Annxz Offley, & Johan’ Ireland de eorzin debir’ fu-

r&dill, ac que eifdem debit’ obligar’ & onerabilia exiftunt,

{4} 1 Brownl. §J¢. And the Defendant (#) averred that neither the faid
$1-3winb. 330. Gy Thomas in his Life-Time, nor the faid Adminiftratrix
after his Death had paid the faid Debts, ¢e. The Plaintiffs

replied and faid, That as to the faid Recognizance of 800 /.

to the faid Fobn Bradnel, that the faid Recognizanee was

made pro fecuritate folutionis gool. €c. and that the Def

after the Death of the faid Sir Thomas, paid to the

{aid Fobn Brudnel the faid 400 I of the principal Pebt, in

full Difcharge of the faid Recognizance of 800 /. which

gool. thefaid 7 Brudnel in full Difcharge of the faid Re-

(¢) Biidg. 80. cogniz. of 8oo L there then () received. And ss to the faid
1000 I acknowledg'd to the faid 7 Moor, that the faid Re-

cagniz. was made pro fecuritate perforumationis quarundzin
(6)Bridg 80.18. (¢) convention’ in quadam indentura tripavtita geren’ Dar’
IenhCeara7q. v5 Deceml’ anno difte nuper Regine 45. ex parte ipfius
(C“'r thf'a%‘g Tho' obfervand’, performand € cuflodiend’, which were all
Moor 752. performed, and none of them broke. And as to the faid Re-
1Rol. 925, cogpiz. of 1000 L to Auue Offeley, that the faid Sir 7 fosuas in
25{’] Rep.s05. 1is Life;time had paid the faid 1000 L to the faid Aue, ¢,

Swinb 3-o . - ’

~ 3 Beittr, 105, and as to the faid 1ccol acknowledged to 7. Trelaird, that
z Leon, 212, the faid Sir T/emas had alfo paid them to the faid % Ire-
Golesb.vaz.  1and, §Sc. gquedgue fefarales recognmitiones tred, c. fic
(d) 1 Brownl, ¢ prefertur feparatim vicoguite pev fravden & (d) covi-
igémnd nam ipfius Mericiie. & ea intestione ad ipfas Helenam &
Moor 70';_1'9' Anvam Vaux de dciiic fio fred Zofrandiand miniive exo-
s Jones 93, o2 werar’ & nom cancellar’ adic yemarcnt : And further the
Plaintiffs faid, That the faid A%riel the Day of the

Writ brought, . 14 Febr. anno 6 Fuc. Rez. had divers

Goods and Chartels, which were of the faid Sir T/0. the
" Day of ais Death, in her Hands to be admipifired, to {atisfy -

the

/
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the P1’s debt, prezerg’ bona & catall’ ad valent’ pred’ 1ol
pred’ nup’ Regin' informa pred’ recognir’, &c. upon which
the Def. (#) demur'd in law. And the cafe was argw’d by the (4) Bridg. 1.
Def’s and PL.’s counfel at the bar in feveral terms ; and the
Def.’s counfel conceiv’d that the replicat. was infufficient as
well for the manner, as for the matter : concerning the man«
ner for 4 reafons: 1. Becaufe the Pls. in their replicat. have
alledg’d, that the faid recognizance of 800 /. to the faid Fobn
Brudnel made, waspro fecuritate folutionis 400 L. €5¢. and fo
have taken a bare averment agzinft the recognizance, which
is matter of record, for Sir Zhomas by the faid recognizance
ack-iowledges himfelf tobe indebted to the faid 7. Brudnel
in 800 /.to be paid fuch a day, and the Pls. have alledg’d that
it was made for fu.cty of the paym, of 4col. but the Pls. ought
to have thew’d that there wasa defeazance made by deed for
the paym. of 400 L. €. for a recogniz. may be defeated by
deed in writing, but not by bare agreem. 2. Thelike exception
was taken, becaufe they have alledg’d, that the faid recogniz.
to the {xid 7. Moor was made pro fecurit’ performar’ quarund’ (5) Co. Lit.
convention,£5¢.3.1f fuch general pleading fhouid be admitted; e
. ) Cr. fac.éz&
yet it ought tobave been fhewed when the 400 /. were 10 be | Brownl. so.
aid; but now itdoth not appear whether he paid itat the day, () Moor 299,
gefore theday, or aftcr the day; for replicat.ought to contain 3% 678, 752
convenient (5) certainty ; fo that it may appear to the court 518, 530,734
that the Pl. has caufe of altion. 4. Where they alledge thatthe 735, 822.
recogniz. to the faid % Moor was made for perform. of cove- 1?%%“’“’{’& 33
nants, and that none of the cove’ntswere broke, they ought to fng_ ,’67‘,’26&'
have traverfed,(C.that it was not acknowledged,(¢) 7o vero & tioy 6, i20.
jufte debiro, for that was exprefly alledg’d by the Def. in'the  Browil-81.
bar. As tothe matter, the Def.’s counfel conceiv’d the replicat. Galds 11 5,142,
infufficient for 2 reafons: 1 Becaufc altho’ 7 Brudnel had ac- 181,
cepted 400 /. in fatisfaétion of the Stat. of 8co L yet in law the ?‘X’Jdel(’;n”"w
Stat. remains inforce, and he might fue executionagainft the , Leon'.anss".
Def. upon it whenhe would, and therefore, if fhe fhould pay 1 Rol 931.
debts by fpecialty before this debt of record, the Def may be ‘9“%"’-1347,397.
charged by a (4) Devaft’, and thereby not only her own lands ; Saee T 216,
and goods, but her Body alfo will be fubjet to execution21y, 218, 307,
upon the faid recogniz. of 800 /. And it was fzid, that ¢his cafe 2°§5und .
at bar differs-from (¢) Turnor’s cafe, reported by mein the 8 ¢, Car, ;‘;f'
part of myRep. f.152. For there Billesr who had the judgm. not 6o3.
only accepted 60 L 1 plenam [arisfalt’ &5 exonerationent of the ‘;‘{}f:f; s
judgm. of 100 L. & obrulit & adbuc (ffert adrelaxand,&c. vel 5 yeny, "3752,';
ad cognoftend fatisfaction’ in cur’, §9c. and that the Def. decep- Alien 30.
tive & ea intentione ad defraudant’ € decipiend pr«d’ Edw’ ;’vlie ML
Trrnor,&<c. de jufbo debito o ccgi’ fatisfactionis, $5c. difulit 1oq rin et
s g2 ) 97, 219, 220.
€5 adbuc differt, &5¢c. butin thecafe ar bar it doth not appear, Cr. Jac. 270,
that the faid Pl Brudne! ever offered either to releafe f7¥‘(: e 88, 3
or acknowledge farisfation, ““c. for then default had [\ ues o1
been in the defendant, as it was in Zurnor’s Cafe ; but 92: ~
b in
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in this cafe fuch default does not appear to be in the Def,

2. the Pls. in their replication aver, that the {aid recagnizap-

ces remain not difcharged by covin of the Def. &c. to the

intent to defraud the Pls. of their Debt 5 and fhe alone can’t

commit covin, for covin ought to be betwixt two, and there-

with agrees 56 H. 6.19.4. b. where inDebt by the Priorof D),

againtt Hugh Lacy, the Def. pleaded foreign atrachment in

Lond. at his own fuit 5 the Pl. would have averr’d, that the

Plaint which was affirm’d by the faid Hugh againf} the Prior,

was to make the Prior lofe his debt, and there Prifpr Chief

*s) Br. Collu- Jui? faid, as to the (2) covin it feems here that it is not to
£on 23 the Purpofe, for tne faid Hugh can’t affirm the faid plaint
by covin of himf=i/alone 5 for covin ought to be betwizt two,
&9c. And inP.C. in Talboife’sCafe, 54. b. it is held, that covin/

(wccrding o the true definition of it) is a fecrer affent de-

terined in the hearts of two or more meo, to-the prejudice

¢’ anorher. And a-crwards the cote was argued in Pafch. 10

Fac. Reg. by k= Juftices 5 and judgment was given for the

Fis. Anc i - 1s cafe th-fe points were unanimonfly refolved.

1. That the Def’s ba, was -~pugnant in it {elf 5 for fiek

“the Def. pleaa., "o ipjo s lene adminiftravit omnia bona

& caralla que fuer pred’ ilcme t-store mortis fue & g8’

ipfa nulla haber bona &S catalla que fuer cjufd’ T home tem-

pore mortis fu# in wmainibus fuis adminiftrand’ nec babuit

8) 1 Rol. 022, di¢ imperrationis brevis originalis pred’ (b) pretery’ bona
g;‘ég-nﬁkf:‘"-j &5 catall’ ad valentiam of the debt to the K. and the feveral
196. debts by the faid feveral recognif. by which fhe confeffes, that
' fhe has {ufficient in her hands to fatisfy them. And afterw.
the pleads, ¢4 ipfu nulln aliz five plura babet bona feu catall

que fuer’ pred Thow' temp’ mortis fue in manibus [uis ad-

minifirand’ preterq bona & catalla, que non fufficitine ad
Jatisfaciend’ pred’ feparalia debita, which ismeetly and ex

diametro, repugnant to that which fhe had confeffed before.

" 2. It wasrefolved, that if the had only pleaded, g4’ ipfz no

babet, nec die impetration’ oviginal’ pred’ babuit, alig’ boni

&5 catalle que fuer pred’ Tho' Trefbam,tempore mortis fuce,

preterq’ bona & catalia non attingentia ad fatisfaciend’ debi-

ta pred’ aut que non fufficiunt ad fatisfaciend’ debita pred',

gg) 1 Rol. 922, or a plea to fuch effe, that fuch plea had been (¢ infufficient.
Swinb. 330.  For the execut. or adminiftrator cither ought to plead as the
Def. does in this cafe, f¢. that fhe has not goods or chattles, &5¢.

preverq bonatS caralla ad valentiam debit’pred’, and fo con-

fefs that fhe has fufficient to farisfy them ; or if the truth be,

that fhe has not affets to farisfy the debts of record, then to

X confefs how much fhe has, f. that {he has not goods and
{0,154, 210 chattles, &c. preterq bona & caralla ad valentiam of 2 (4)
Dod. pl 61, fum certain, & nom wltra, que eifdens debitis obligat’ &
170, 171. ounérabilia  exiflunt, but fhe ought not to fay, pre-
GrJac 68 serguam bona & catalls mon excedentia, aut que sion
‘T" 3 fufciune ad Jarisfaciend® debita preditla, for the in-
‘ certainty,
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certainty, for to that the Plaintiff can’t reply, whereupon g
certain [ffue may be taken; for if the Truth of the Cafe be,
that fhe has Affers to fatisfy all the Debes of Record but a
Penny, or an Half-penny, or other fmall Sum, fuch Ples
would be true 5 and an Executor or Adminiftrator is privy
and reprefents the Perfon of the Teftator or Inteftate, and
by Intendment of Law has Notice of the Certainty, and
eertain Value of the Goods, and therefore he ought in thar
Cafe to plead certainly, as is aforefaid 5 as well as the Heir
when he pleads Derainment of Chartersina Wricof Dower,

. he ought to fhew the () Certainty, becaufe he Is privy 5 or (s) Dy. 230.pk
otherwife it would be in the Cale at Bar a Device to bar §3- i
poor Creditors (an ufual Attempt in thefe Days) of thcirg"‘gf’w” 1
true and juft Debts; and therefore fuch Innovation in plead- 18'H. 8. 1. ab,
ing, tending to fo dangerous 2 Confequence, was utterly 9 E. 4. 47.3.°
condemned 2na voce per totame Curiam. Qgrtﬁs'egiz'ss.

3. It wasrefolved, That fuch () general Pleading, fZ. that Piowd. 85.a.b:

fuch Recognizance was made pro vera folurione, &c. or pro 2 . z 6.2

" performatione Conventionunn, &¢. (becaufe the Creditor who | DOWe 14
is wholly a Stranger to it, and has no Mcans in Law to know Godb. 370.
the particular Certainty,) was good enough. Vide Plow. Com. go-&Liﬁ 286.b,
85. 4. b. in Croker’s Caft, and 18 H. 8. 1. a. b. ¢, Andal- (55 Ph 1%
tho’ they do not (¢) fpecify the certain Day of Payment, nor Bridg. 81.
that the lefler Sum was paid before, or upon the Day of Pay- ]one? pa 92,
ment, yet the Pleading is good in this Cafe, for admit that Qoer P

the Payment was after the Day of Payment, yer when the () Do&. pi.
faid Fobn Brudnelaccepted the lefler Sum in plenam exone- 171
rationem of the faid Recognizance of 8col This is a good

Ground for the Plaintiffs to aver, that by Fraud of the De-

fendant, and to the Intent to defraud the Plaintiffs of their i’
Debt, the Recognifance was not difcharged nor cancelled : ‘

The which the Defendant has now con%'eﬂ'ed by her De-

murrer, but fhe might have taken Ifflue upon it, and left it

to Trial of the Country upon the Evidence, declaring the

Truth of the Cafe. '

4 Tt was refolved, That altho’ they have not alledged .
fpecial Matter, us in Turnor's Cafe ; fo. that the Conufee (4) (4)8 Co.132.b
offerd and was ready to releafe, or acknowledge Sarisfac- '3 *
tion ; yet it was relolved, that the (¢) general Allegation
of Fraud in the Cafe at Bar was {ufficient, as it is refolved
in Talbois’s Cafe, That general Averment of Covin was good,
becaufe Covin is fo fecret, whereof by Intendment anotheg
Man can’t have Knowledge. And ifof the fpecial Manner of
Covin, which (as it is there held) ex v rerw ini ought
to be betwixt two by Intendment of Law, a Stranger

can't

2)”lowd.s4h.
asm. 304.
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can’t have Knowledge, 4 fortiori inthe Cafe of Fraud, which
'may be in the Heart of one only, forif one by Deed makes
a fraudulent Gift of his Goods to diverfe who know not of
it, it is Fraud only in him who makes it ; and fo it was ad-
judged in Turnor’s Cafe, that Fraud may be in one, or of
one Part only., And for as much as the Replication was good,
as to the Debt of 8co I to Fobu Brudnel, and the Def, has
confeffed in her Bar, that fhe has Aflets to fatisfy all the
Recognifances, for this Reafon the Pls. fhall recover their
Debt of 500 /. due by the faid Bond. And altho’ of it felf, and
) ex i termini, (a) Covina ought. to be betwixt two yet:
(@)1 5id. 21 Ghen it is coupled with Fraud, which may be committed by
one only, the Court fhall adjudge upon the Matter, and not
upon the ftri&t Etymology of the Word 3 and if the Addiri-
on of Covinbe in vdin, then theCourt ought to adjudge upon
the Word, f. Fraud, which may be committed “y one, &
(8) 7 Cov27.5. plernmg; dum {b) proprieras verborune attendit’ fenfus ve-
Calvio’s Cafe. ‘pizgzis amistitur. And the Chief Juft. faid, quodfcpe in Cap-
tione furis fuit digitus Dei 5 for the Def’s Bar was altoge-
ther infufficient 5 for the Def. has averr’d, That Sir 74o-
nas bad not paid the Debts due by the faid Recognizances
(¢)1Brownl.s1. in his Life, nor his Adminiftrator atter his Deceafe ; but (¢)
Swinb. 330.  has not averr’d, That Francis who was jointly bound with
him in all the Recognizances had not paid them, whereby
(4)1Brownl.s1. the Bar was infufficient. And if the Bar be (4) infufficient
gg;iul“'g".?-b- in Matter, and the Writ and Declaration good, and the Re-
225, PL 979 plication fuperfluous, without any Matter which impugss o
Cr. Car. 5. deftroys the Aétion, the Pl fhall have Judgm. as it has been
}SS; 1 b. oftentimes ruled and adjudg’; 94" fuir coszccffum ger tor’Cur’,
Cr. Jac. ,733 and afterwards Judgm. was given, and entred for the Pls. and
Lit.Rep. 341. Execution awarded accordingly. 7ide the 3 (e) Point in Zui-
(G;’g%‘ 38. p, 7207's Cafe, a good Judgment in thefe Days, where Execu-.
8501332 tors and Adminiftrators contend, by Fraud and fubtil and
cunning Pleadings and Devices, to bar Creditors of their juft
and true Debts ; and oblerve well the 3 Point refolved in
Turnor's Cafe.
Nota Reader, " At the Common Law ; if there be
Lord, Mefne, and Tenent, and the Mefne truly does
his Services to the Lord Paramount, and yet the Lord di-
ftrains the Tenant peravail for them, at this Time the
Diftrefs is tortious, and the Tenant is not diftrained in De-
L fault of the Mefne ; but in this Cafe if the Tenant per-
'-'fngﬁl“' B.  avail requefts the Mefne to take his Cartle out of the
;3H . 18,2, Pound, and put in his own ( f) Cattle in lieu of them ;
Co. Lizioca or if the ‘Tenant has replevied his own Cartle,. and
: requefts”

>
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requefls the Mefne Yo join and acquit him, and he refufes,
by this Matter ex poft fatlo, the Law will adjudge that
the Tenant peravail was diftrained in Default of the Mefne, (a) Ant. 22,23,
and if in a Writ of Mefne, the Mefne (2) fhould plead *693(30.23.3.
not diftrained in his Default, it fhould be found againft ‘(3,) ﬁ:}:gle'“’
him, otherwife the Tenant peravail will be in no Default, (c) Br, ]oindé'er
and will have Wrong, and yet will be without Remedy : in Action 67.
And it is all one to the Tenant, if the Diftrefs be wrongful ?4?3":&%:; :
er rightful, if he fhall not have any Redrefs. Vide * 39 E.4. Br. Replev.'.;i:
34.2.17 E. 3.15. 8 44.4.7 () H. 4.18.4. b. 12 (¢) E. 4. (15N B1seh,
:.0.13(4) E.4.6.4. 5. F. N. B.(¢) 136. By which it ap- | P2t
pears, ‘That Judges in all Ages have endeavoured to put the (f)Co. Lic.
Rule of W. 2. 1 in Execution, ( f°) Curia Domini Regis non T4 2
deber deficere conguevemtibus 1 Fuftivia exhibenda 5 Fu-; iop. 4?5‘ b'og
ftitiaeft fuum cuique tribuere. R
[ Note 5 This laft Paragraph feems to belong to Margaret
Podger’s Cafe, ante 107.b.] .

ROBERT
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1 Brownl. {97.

Trin. 10 Jac. I.

'

F Devard Crogare brought an AQion on the Cafe ,agai’{n&'
— Robert Marys, and declated, That William Wnter,

2 Brownl. 55, Gent. was feifed in Fee of the Manor of Zownbars-

‘146,

inghajiz, whereof an Houfe and 2 Acres, and z Rods of
Land in Zosenbarningham are, ¢c. Pareel;and demifed and
demifable by Copy, &ec. in Fee, for Life, or Years. And
whereas the faid #lliane and 21l thofe whofe Eftate he has
in the faid Manor with the Appurtenances, pro tenecutibus
Cuftumariis fuis fred mefficgit » acr’ 8 » Rod’ térre cum
pertin babiicrunt, € a 1ot tewmpors cujus contravii ments-
ria bominum non exiftiv habere confiteverunt communiom
paftuy’ in quadain pecia paflur’ conr’ per cftimatipnem fep-
tein acvas vecar’ TownbarninghamCommon, jacen”’ i1z Town-
barningham fred’ proounilns equis & vaccis fuis levant’ &
evbant’y §c. queliber anio-viini temgore aumi taguam a4
Fred meffuag, &e. pertin’, and convey d a Grant by Copy of
Court-Roll of the faid Manor of the faid Houfe and Land .
with the Appurtenances to the Plaintiff and his Heirs, ac-
cording to the Cuftom of the Manor, by Force of which he
entred, and was and yet is feifed of the faid Meffuage and
Land with the Appurtenances, & pred’ Robertus machi-

mans & imendens ipfum Edw. de communia paftur’ fua,

pred’ inpredpeciapaftur’ continent’ per £ftimationem v acr’
vocar’ Townbarningham Common, babend’ minus jufte im-
pedire & de proficuo fo inde totaliter deprivare, primo die
Maiiy an’ regr’ Dow’ Reg nunc Angl’y equos, boves 88 vac-
cas fuas in pred peciam pafture, cont’ per eftimar 3 acr
9o¢’ 'Tawnbarningham Common, pofuit, & berbam ibid’ cref
cen’ cume equis bobus, € wvaccis furs depaftus fuit, conculea-
vit, & confumpfit,with Continuance 2 pred’ piind dic Maii an’

feprimd
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Jeprinid fupradufo fe'S. Mick’ Arcly tunc groxim’ fequen’per
qd idein Fdwv. ex flous por tor iden tempus tenens cuftcmari-
ws pred mefliiyg S 2 ac’ &€ 2 rod’ tevre cum fertin’ commu-
wiani paftiy fiasic pred procquis, bobus € vaccis fisis, in tans
anrplo & ben ficiali moda prout ipfe preantea babuit, &%. per
tempus illud Labere nonpotuit, fed proficium funm inde per tot’
idem rempus amific ad dainit’, §¢. 4ol. The Def. pleaded, Non
culp’, and the Jury found, guod quoad pofivionem equorume, bo-
vinm, & vacearnie 1jfius Rob. Marys in iufraferipe’ peciam
paftni’ vocar’ Townbarningham Common, interius per pred’
Rob’ fiers fuppfir dicunt f:fer facram fuum qued pred’ Rob’
Marys non eft inde cvlpebil, prout &c. & quoad depaftur’,
conculcation’ & conflmpticn Perbe iufrafevips in infrafrip’
pecia paftur’ vocar’ Townbarningham Com. iufrafcriptequis,
Dobus, & vaccis per rempusinfrafevipt Furator’ pred’ dicune
Juper facram’ funtm, 9d° pred’ Rob' Marys eft inde culp’&Saffid’
daning, ¢, And thisplea began Hill.5 Fac. Reg.rot. 336. and
wasoftentimes debates by the Serjeantsat bar, and by the Juft.
at the bench: And it was argued ex parre Def. that the
wrong found by the Jury is not'the wrong whereof the PL
in hisa&ion onz 1/ ¢ cafe has complain’d ; for he has complain’d
of a misfeafance, and they have found a nonfeafance; which is
againft the Pl for he has declar’'d that the Def. pofirit averia
Jua, $5c. which is a wrong and a misfeafance, and the Jury
have found, gquod non pcfiir, &'c. but that his Cattle have
depaftured, €5%. which ought to be by (#) efcape, whichisa (#)
nonfeafance, and many cafes were put on this Ground.

But as tothatit was refolved, that the a&tion notwith{tand-
ing that was well maintainable 5 for the Judges in finding of
verd'ts rather refpeét the fubftance ()than the circumftance; (6) 2 Rol. 704,
and therefore inthe cafe which concernsthelife of a man,which C’-bffﬂ 136,
is more favour’d than any thing inthe world, Judgesregard the Y:h,'_',%;g“_w'
fubftance, and not the circumflance : as if 4.2, and C. are in- 1 Brownl. 213,
dited for killing 7.8. and that 4. {ffruck him, §¢. and the o- 214 ‘
therswere prefent, abetting, &¢. And the jury find, that 4.did
not ftrike him, butthat 2. ftruck him,and that the other 2 were
prefent abetting, €5¢. this (¢) isa good verd. for it is but cir- (c) Antea 67.b:
cumft.who ftruck him,forin law it1s the ftroke of them all.2.It f_‘;le s Pl Coz,
waswell obferved, that the declarat, is, that the Def. put inhis*""
cattle 1.Mai1,65¢. andthat a pred’ 1 Maii they continued there
till the feaft of S. Mich.now the jury have found.quoad pofitio-
newm 1on culp’ prout, €5c. which is the firft day of May : butthe
Jury have found guoad depaft’ conculcar’, Sc. per tempus infra
content’, f¢. a primo die Maii ufy’ feft’ S.Mich. they found him
guilty, prout. So that the Jury have foundthe continuance, &e.
inthe fame manner, and for the{ame time asthe Pl. hasalled-
ged; and the Pl isaflrangerto it,and therefore come the Def.’s
cattle by efcape, or otherwife, the confumption of the grafs,
and fo the deftrution of his common, that is the fubftance
and caufe of the aflion : and fo it was adjudg’d, Hill 5 Fac. Poit ]
in this court, as it aftcr appears, * 2. It was objelted =P

Godb. 185
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that oné commoner fhall not have an A&ion for confumption

of the grafs, &5c. for then every other com’ner might have an

,g;’; Brownl.  3&ion for the fame caufe, and fo ations for fmall caufes “;lo:_ld

‘owal. 147, be (#) multiplied, which the law will not permit; and for

?4,%‘.0 * that W'z’l/z'zzm’? Cafz inthe 5 part of my Rep.f. 72.b. of a com-

2 i“:‘l 34 mon, (D) chapel, orchurch an a&tion on the cafe doth not lie

iy }én;_; T¥. for nonfeafance of divine fervice, nor for a commen nufance

Co. Lit. 56 a. done in the * highway. Vide(¢) 27H.8.26.4. 27.4. & (4) 5E.

(@)iitRep.95. o 5. £9c. where the law denies an A&tion toany one in par-
?;E"é‘fjns'g:’% ticular, for avoiding infinite aétions in fmall canfes.

# Br.Nofance.  To which it was anfwer'd and refolv’d, that notwithftanding

1,29 i this objet. the () ation liesfor diversreafons. 1. Itisevident,

g;' ﬁ;{;‘;”fﬁ; that a com’ner may take the cattle of a ftranger (f) damage-

le Cafc 6, 93. feafant, asitis held in 24E.3.42.4. 46 E.3.23.5. 15H.7.2.4.0.

€Co. Lt 56- 2. &g 15, b, which proves that it is a wrong and damage done to

;;‘gf;ﬁ;'a_ him ; and it would be a great mifchief if the com’ner fhould

$'Co.73.2.  not have an allion, for then all the feed might be taken, and

Cr.Jac. 446.  eat by many fheep and other cattle, and with ftrong hand

Sg’;{z;gep »6. there detained, tillall the grafs is confum’d, and likewife

2 Jones 157.  with ftrong hand driven out, fo that the com’ners could not

Cr.El 664. t3ke them damage-feafant, or the cattle after the grafs con-

(23)‘3,’;’1“3,‘;;‘;2‘7?3,1 fum’d might efcape out, and then by the argument which has

{d) s E. 4.2. b-been made, the com’ner fhall have noremedy ; and then the

{e) Cr. BL.199. (o) Jord, or other great man might at their pleafure deprive

}}j’bz‘éf(;wnl, thofe who have com. in their wailes, of their com. there. :z.

148. If the com’ner has a freehold in his com. and the Lord or o-

1 Rol. 405.  thers will feed or confume all the grafs in the land where the

Ll %5, com.istobe taken, the com’ner fhall have affize 5 and by (1)

() Yelv 130, confequ. the com’ner in the cafe at bar having com. but at will

() 1 Brownl by copy, fhall have an aifion 012 the Cafe: As if aman has com.

71 199,466, of eftovers in the wood of another in fee, or for life,and theown-

si.  er of the wood, or any other fells all the (7) wood, he who

(2, 1 Brownl. ought to have the eftovers fhall have affze,for it is a diffeifia of

;_9; wal. 149 hiscom. F. N. .58, 59. and if he has buta term in theefto-

U yers, hedhall have an alfion o the cafe. H.s Fac. in Cein. Ban.

Edw. Buttolph brought an ation 012 the café againft Rob. Kip-

ping and others, and declared, that Hen. Gawdy Kt was feifed

of an houfe and 100 acres of land in Sowood in Norf. and that

the faid Sir Henry from time whereof, ¢5¢. had ufed for him

and his ten’ts of the faid houfe and land, to cut and take brakes

in a piece of heath called Caronbill in Sowood aforefaid, for

their fewel to be fpent in the faid houfe, as to the faid houle

appértaining 5 and fo being thereof feifed demifed the faid

houfe and Jand with the appurtenances for term of years, &'.

by force of which he entered, and was thereof poflefled, the

Defendants premifforum non igiari cut down, and carried a-

way 3 loads of Brakes in the faid place, per g4’ the Plaint.

could not have brakes for his fewel in fo ample and benefi-

<ial manner as before, and as of right he ought, &¢c. The

Defendant pleaded not guilty, and it was found by verditt

for the Defendant, and he had Judgment accordingly-
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3. For (4) every feeding by the cartle of a firanger, the com- 1) | prownt
moner fhall not have an 4ffif¢ nor an altion 0z the cafe,as his 197.
cafe is, but the feeding ought to be fuch per guod the com-
moner, §&¢. common of patture, &c. for his cattle, &c. ba-
bere non poruit, fed proficuum fuum i1:de per totum id’ tem-
- pus aieifir &c. So that if the wefpafs be fo {mall,that he has
not any lofs, but fufficient in ample manner remains for him;
the commoner fhall not take ‘em damage-feaf. nor have any
altion for it; but the ten’t of the land may in fuch cafe have
an action. And therefore, if my fervant is beat, the (/) ma-(5) 1 Brownl.
- {ter fhall not have an a&tion for this battery, unlefs the bat- ;%;wnl 128
. p B ’ . 148,
tery is fo great that by reafon thereof he lofes the fervice of
his fervant, but the (¢) fervant him{elf for every {mall batte- (¢) » Brownl.
¢y fhall have an aftion 5 and the reafon of the difference is, 143
that the maiter has not any damage by the perfonal beating
of his fervant, but by reafon of a per 94’, viz. per quod fer-,
vitinm, &¢. amifis ;1o that the originalat is not the canfe of
his aétion, but the confequent upon it, viz. the lofs of his fer-
" vice is the caufe of his altion ; for be the battery greater ot
lefs, if the mafter doth not lofe the fervice of his fervant, hé
fhall not have an a&tion.So in the cafe at bar,the lord of the foil
fhall have an aétion for trefpals done in the wafte or common,
as an immediate trefpafs to him, be it greater or lefs, but the ‘
commoner fhall not have an aéion but by (4) confeq. wiz:(4) { Brovink,
If the trefpafls be fuch, per guod proficunm commume fue;'7:
{c. amifit, or that he could not have his common in {o bene-
ficial mannerashe had before. 4. In this cafe it doth not judi-
ciallyappearto the court,that any other has common there but
the PLhimfelf, and therefore the colour of multiplicat. of fuits
isnot to be refembled to this cate: And it is true for 2 nulunce ‘
inthe (e) highway,without fpecial damage,none fhall have a(e)Co.Lit. 56.a.
private altion, for it is not duwniim privatunt, but damium3 (Jo’r T3
commune,and therefore it ought to be only punifhed and re- c’ Jac. 446.
formed ar the K.’s fuir ; for a publick nufance fhall not be re- Noy 120.
formed-at the fuit of a private party; for rhe dam. is ot pnj:};‘){; E{.:P‘ZSL
vate, but .publick : But privatanm damnum five nocumentuim . ), f;'g;_
fhall be reform’d by the altion of the priv. party griev’d,and 2 Brown 147.
corziutiie mocumenturs at the fuit of the Ki who is the head 37 H & 272
of the whole commonwealth: But a trefpafs done to many . 'Cafc!?,l ur
commoners is privarum, and not comnzune nocumentnm.: Br. Chimin 1.
And fo it is adjudged in 27 4[] p. 6.a. prefentment was in a N“f""écc I
leet, that ZN. had enclofed fuch lands, which ought to lie in §,. aion fur
common for all the inhabitants of the town,€5¢. a4 commaune e Cafe 93.
nocumentun inbabitant ville pred’, and this prefentm. was Br-Nufance 29,
adjudged void: Foritisa private wrong to the partic. inhabi-
tants of this particular town, and no publick comm. nufance,
And the Ch. Fift. in his argument in this cafe cited 2 judg-
ments in the Point in this court, Zrin. 41 Eliz. rot, 1556.1f)2 Browsl.
Febi (f) Holland, Efg; brought an altion oz the'cafe a- 83- ‘
. . o En[. 1.
gaintt 7homas Lovell Efquire, and others Defendants, and ;]
declared that the Plaintift was feifed of thé manor of Chalk-" -
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bill in Larlingford in Norfolk, and prefcribed to have
Common for 400 Sheep in a Place called the Plains in Lar-
ling ford, as belonging to the faid Manor, the Defendants,
premifforum non ignari, with their Sheep did eat the Grafs

- growing in the faid Place called the Plains, per quod the PL
: could not enjoy his Common there in foample and beneficial
N Manner as he had before, and as of right he ought to have,
to his'Damage of 40 /. The Defendants pleaded Not guilty,
and it,was tried by Nif7 prins before Siv Fobn Popham, Ch.
Juftice of England, and found for the Pl. and he had Judg-
, " ment and Execution. Hill. § Fac. Rot. 142y, in Communi
(&) 2 Brownl. Panco, Norf George (a) England brought an A&ion on
e opl. 8, Pbe Caft agsinft this Edw. Crogate, and declared that the
Ant.ri2.2.  Bp. of Norwich was feifed in the Right of his Bifhoprick
’ * of the Manor of 7 hurgarton in Norfolk, and that the Pl -
was a Copyholder of a Tenement Parcel of the Manor, and -
prefcribed in the Bifhop, &¢. to have Common far the Co-
* Salk.336.  pyholders of the faid Tenement ¥, for all Horfes, Cows and
Hogs in a Piece of Pafture in Bafingham, celled Bafingham
Common, €c., at all Times of the Year, as to the faid Te-
nement ‘belonging ; the Defendant premifforum non igna-

.7as put his Horfes and Cows into the faid Piece of Pafture

called B. per quod the Pl. could not have Commeon there in

as ample and beneficial Manner as he had ufed before, &c.

"The Defendant as to the putting in of his Cattle pleaded

Not guilty, which Iffue was found for the Defendant, and

as to the Eating of the Grafs he pleaded, That the faid

Piece of Pafture, called Baftngham Comunon, adjoined to ano-

ther Pafture called Baraninghbam Common, in which the De-.

fendant had Right of Common, and that thefe two Com-

mous lay open the one to the other, and claimed to have

Common in Bafingham Conmon for caufe of Vicinage, upon

which Commeon for caufe of Vicinage Iflue was joined, and

N found for the Plaintiff ; whereupon Judgment was given,

' and Execution awarded. In which Cafe toth the Points’

which now in the Cafe at Bar were in Queftion were ad-

judged. 1. Altho’ the Plaintiff declared that the Defend.

, put in his Catile, &¢. and it be found that he did not

() Godb, 185, Put them in, but that they came in by (%) Efcape, yet the

Plaintiff {hould have Judgment, for the Eating of the Grafs

(s) Ant. 112. 2. is the Subftance. (c¢) 2. It was adjudged, That the Com-
moner in this Cafe fhould have an A&ion o bis Cafe.

{

| The..
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The Lord SANCHAR’J‘ Cﬂf&j

The Récom’ of the Conviction of Car-
liell & al’. |

L

THE Inquifition taken-at the Seffions of the Peace of
the Lord the King, held for the City of Zondon, at
the Guildball of the City of London aforel. upon Wednefiay
the 29th Day of May in the Year of the Reign of our
- Lord Fames, by the Grace of God of England, France and
Ireland King, Defender of the Faith, €c. the 10th, and of
Scotland the 45th, before Fames Pemberton, Knt. Mayor
of the City of London aforefaid, Stephen Soan, Knt. Fobn
Garrard, Xat. Thomas Bennety Knt. Thomas Low, Kat.

Henry Row, Knt. and Henry Mountague, Knt. ‘one of
the Serjeants at Law of the Lord the King, and Re-

cotder of the faid City, Juftices of the faid Lord the
King to the Peace in the City aforefaid to be kep;
as alfo to divers Felonies, Trefpaffes, and Mifdeeds in
the faid City committed, to hear and determine af-
figned, by the Oaths of William Palmer, Fobn Pember-
ton, Edward Bifbop, Fohn Harrifon, Williame Erbury;
Thomas Nicholfon, Humphrey Waterfon, Fobn Woodball,
Zachary Healiug, Richard Downes, T homas Eagles, T ho-
inas Dennis, Richard Taylor, Meredith Broughton, and
Ralph Hanfon, good and lawful Men of the Body of the
City aforefaid, who fay upon their Oath - aforefaid, that
Rolbert Carliel, late of London, Yeoman, and jobn Irweng
late of London aforefaid, Yeoman, not having -God be-
fore their Eves, but moved and feduced by the Infti-

. Q.2 gation
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gation of the Devil,the 11th Day of A% in the Year of the
Reign of our Ld. Fames,by the Grace of God of Eigl. Fr.and
drel. King, Defend. of the Faith, &¢. the 1oth, and of Scur-
land the 45th, at London aforefaid, that is to fay, in the Pa-
vifh of St. Dunflan in the Weft, in the Ward of Farrington.
without Lowdon aforefaid, with force of Arnis, &5c. feioniouf:
ly of their forethought Malice in and upon one Fobn Tur-
‘ner, then and there being in the Peace of God, and of the
faid Lord the King, made an Affault and an Affray : And\
the aforefaid Robers Carliel a certain Gun called a Piftol,
of the Value of 5 5. then and there charged with Gunpow-
der and one leaden Bullet, which Gun the aforefaid Robers
Carliel in his Right Hand then and there had and held, in
and upon the aforefaid Fobn Turner then and there felo.
nioufly, voluntarily, and of his forethought Malice did fhoot
off and difcharge ; and the aforefaid Roberr Carliel with
the leaden Bullet aforefaid, from the Gun aforefaid then
- and there fent out, the aforelaid Fobn Turner in and upon
the Left Part ot the Breaft of him the faid Zobn Turner,
near the Left Pap of the faid fobn Zurner, then and there
felonioufly ftruck, giving to the {aid Fohn Turner then and
- there with a leaden Bullet aforefaid, out of the Gun a-
* Dicharged. forefaidthen and there fent out *, in and upon the aforefaid
' ~ 'Left Part of the Breaft of the faid Fobn Luruer, near the
aforefaid Left Pap of the faid Fobz Turner, one mortal
Wound, of the Bredth of half of one Inch, and of the Depth
of five Inches, of which mortal Wound the aforefaid Fobn
Turner, at London aforefaid, in the Parifh and Ward a-
forefaid inftantly died ; and that Fames Irweng feloniouf:
ly, and of his forethought Malice then and there was pre-
fent, adjoining, affifting, abetting, comforting, and main-
taining the aforefaid :Rober? Carliel to the Felony and Mut-
der aforefaid, in Form aforefaid, felonioufly to be done and
committed 3 and fo the Jurors aforefaid, upon their Oath
aforefaid fay, that the aforefaid Robers Carliel and Fames
Irweng the aforelaid Fobn Turner at Lendon aforefaid,
in the Parith and Ward aforef. in Manner and Form aforef,
Felonioufly, Voluntarily, and of their forethought Malice
did kill and murder, contrary to the Peace of the Lord the
King that now is, his Crown and Dignity, ¢¢. And after-
wards, Thart is to fay, at the Gaal-Delivery of the Lord
the King at Newgare, holden by the City of Zondon afore-
faid, at the Juftice Hall fitnate in the OI/4 Buaily, in the
Parifh of St. Sepulcher, in the Ward of Farriugron with--
out London aforefaid, the 23d Day of Zune in the Year of
the Reign of the faid our Lord Fames, by the Grace of
God K. of Eugland, France and Ireland the 1oth, and of
Scotland the 45th, before Fames Pemberton, Kar. Mayor
‘ o



PartIX. Plad. in Lord Sanchér’f Cafe.

of the City of Zondon aforefaid, the Reverend Father in
Chrift Fobn Bithop of London, T hotnas Fiemming, Knt.
Chief Juftice of the Lord the King to Pleas, before the
King himfelf t6 be holden, afligned, F4 Coke, Knt. Chief
Juft. of the faid Lord the K. of the Bench, Lawrence Tun-
Jfield, Knt. Ch. Bar. of the Excheq. of the Lord the K. Chri-
Stopk. Telverton, Knt. one of the Juft. of the faid Ld. the K.
to Pleas, betore the K. himfelf to be holden, affigned, David
Wiiliams, Krt. another of the Juft. of the faid Ld. the K. to
Pleas, before the K. himfclf to be holden, affign’d, % Croke,
Knt.another of the Juft. of the faid L. the K. to Pleas,before
the K. himfelf 10 be holden, affigned, Sreph. Soan, Knt. 7.
Garrard Xnt. Tho. Benner,Knt. Baptift Hicks, Knt. Fran-
cis Bacon, Solic. Gen. of the Lord the K. Hen. Montague,
Kant. one of the K.’s Serj. at Law, and Record.of the'City of
London aforef. and other their Fellows Juftices of the Lord
the K. to his Gaol aforef. of Prifoners in the fame being ta
be delivered affigned, the aforef. Rob. Cariiel and Fames Ir-
aweng, under the Cuitody of Fd.2Parkbam and Geo. Smythes,
‘Sher.of the City aforef.to the Bar there then being brought,
in their proper Perfons came, and feverally being afked, how
of the Felony and Murder aforef. they would acquit them-
felves 5 the faid Reb. Carliel faith, that he cannot deny, but
thar he is guilty of the Felony and Murder aforef. to him in
Form aforef.impofed, and the Felony and Murder aforef. ex-
prefly confefleth, and thereof putteth himfelf upon the Mer-
cy of the K. ; and the aforef. Fames Iraweng faith, that he
of the Felony and Murder aforef. to him in Form aforef. im-
pofed, i8 not guilty, and thereof for good and ill puts him-
felf upon the Country: Therefore immediately a Jury come,
&ec. And the Jurors of that Jury by the aforef. Sheriffs of
the City aforef. to this impanelled being called, that is to
fay, Humph. Slany, Will. Morgan, Rowl. Healing, Hugh
Hamerfley, Hen. Colrburft, Will. Hicks, Will. Hayes, Ricl.
Bridges, Will. Wilde, Fo. Palmer, Solomon Green, and Rich,
Rudcame, who to fay the Truth of and upon the Premiffes,
on the faid 7 Jrweng impofed,being chofen, tried,and fworn,
fay upon their Oath aforefaid, that the aforefaid 7. Irwerg

is guilty of the Felony and Murder aforef. to him in Form

aforef. impofed, in Manner and Form as by the Indiétment
aforef. againft him it is fuppofed ; and that he at the Timeof
the Felony and Murder aforef. in Form aforef. committed,
or ever after had no Goods or Chattels, Lands or Tene-
ments, to the Knowledge of the Jurors aforefaid. Upon
which the faid Rober: Carliel and Fames Irweng were
{everally fpoken unto, if they had any thing for thems:
felves, or could fay, wherefore the Courr aforctaid to Judg-
ment and Execution of them and either of them of the
Premiffes ought not to proceed, who faid nothing, but what
at firft they had faid; upon which, then and there, Ie

3 18-
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is confidered by the faid Juftices, That the aforefaid Ro-
bert Carliel and Fames Irweng to the Gaol of Newgate
aforefaid from whence they came fhould be led back, and
thence be led, and either of them be led unto the Place
of Execution, and there be hanged, and either of them be
hanged until, &.,

The
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The Indictment of Robert Creigh-
ton, Efg. B

Middl. ﬂ'/"[‘ H E Jurors prefent, for the Lord the King

upon their Oath, That whereas Rober: Carligl

late of London, Yeoman, and Zames Irweng late of Londaiz

Yeoman, Not having God before their Eyes, but feduced -

by the Inftigation of the Devil, the 11th Day of May in
the Year of the Reign of our Lord Zames, by the Grace
of God, of England, France and Ireland King, Defender
of the Faith, &9c. the 1oth, and of Scoziand the 45th, at
London, that is to fay, in the Parith of St. Duufian in the
Weft, in the Ward of Farrington without London aforefaid,
§9c. with Force and Arms, &c. Felonioufly, and of their
afore-thought Malice, in and upon one Pobn Turner, then
and there in the Peace of God, and of the faid Lord the
King being, made an Affault and Affray ; and the aforefaid
 Robert Carliel a certain Gun called a Piftol; of the Value
of 5 Shillings, then and there charged with Gunpowder,
and one Leaden Bullet, which Gun the faid Robert Car-
lie! in bis Right Hand then and there had and held, in
and upon the aforefaid Fobn Turner, then and there Fe-
loniouﬂﬁz, Voluntarily, and of his Malice fore-thought, did
fhoot off and difcharge ; and the aforefaid Roberr Carlicl,
with the Leaden Bullet aforefaid, from the Gun aforefaid

then and there fent out, the aforefaid Fobu Turner, inand
upon the left Part of the Breaft of him the faid Fobn Zur-

nor then and there felonioufly ftruck, giving to the faid
Sobn Turner, then and there with-a Leaden Bulletasafore-
faid, near the left Pap of him the faid Fobn Turner, one
mortal Wound of the Breadth of half an Inch and Depth
of 5 Inches, of which mortal Wound the aforefaid 7obs
Turner at London aforefaid, in the Parifh and Ward afore-
faid, inftantly died ; and that Fames Irweug Felonioufly,

. Q4 and
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and of his fore-thought Malice then and there was pre-
fent, aiding, affifting abetting, comforting and maintaining
the aforefaid Robert Carliel to the Felony and Murder a-
forefaid, in form aforefaid to be done and committed, and
fo the aforefaid Rober: Carliel and Ffames Irweng the
aforefaid Fobn Turner, at London aforefaid, inthe Parifh
and Ward aforefaid, in manner and form aforefaid, Feloni-
oufly, Voluntarily, and of their fore-thought Malice killed
and mutdered, againft the Peace of the Lord the now King,
his Crown and Dignity; and that one Rober: Creighron
late of the Parith of St. Margarer in the County of Weft-
minfler, Efq; not having God before his Eyes, but be-
ing feduced by the Infligation of the Devil, before the
Felony and Murder aforefaid, by the aforefaid Rober: Car-
liel and Fames Irweng in manner and form aforefaid done
and committed, that Is to fay, the 1oth Day of sy in
. the Year of the Reign of our Lord Fames, by the Grace of
God, of England, France and Ireland King, Defender of
the Faith, the 1oth, and of Sctotlznd the 45th, the aforefaid
Robert Carliel, at the aforefaid Parith of St. Margaret in
Weftminfler aforefaid, in the County of Middlefex aforefaid,
to theFelony and ‘Maurder aforefaid, in manner and form a-
forefaid done and committed, Malicioyfly, Felonioufly, Vo-
luntarily, and of his fore-thought Malice did ftir up, abet,
counfel and procure, againft the Peace of the faid Lord the
King that now is, his Crown and Dignity, &c.

By Indi&tments, T7initar. 1c. of King Faumes.

The
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The Lord SANCHAR's Cafe.

Trin. 10. Jacobi. I.

RObert Creighton, Lord Sanchar, a Baron of Scotland, of wc oo e
his Malice prepenfe at Weflminfler in the County of 59, 60.
Middlefex, incited and procured Roberr Carliel to kill fobn
Turner, who accordingly aflociating himfelf with one
Fames Irweng, the 11 of May now laft paft, killed the faid
Fobn Turner within the City of London. And the King,
in his Zeal to Juftice in this Cafe, immediately fent for the
two Chief Fuftices, and Chief Baron, and commanded
there fhould be fpeedy proceeding againft the Lord Szz-
char, according to Law. To which the Juftices anfwered,
That the Lord Sanclkar was but an Acceflory in this Cafe,
and therefore he (#) could not by Law be conviéted before (2) 4 Co. 43.b.
the Principal is attainted ; but if the Principal could be ap-
prehended, then both might be attainted with more Expe-
dition than could be, if the Principal fhould be attainted by
Utlagary : Then it was asked how the Lord Sanchar being
an ancient Baron of Scotland fhould be tried : And it was
anfwered by them, That none within this Realm of Eng-
land is accounted (2) a Peer of the Realm, but he who is (¢)CoLit.16b.
a Lord of the Parliament of Eugland ; for every Subje&t éff\?i-n]’sf'cadrc
either is 2 Logd of the Parliam. or one of the Com’ns, and the 2 Inft. 48,
L. Sanchar wasnot a Lord of the Parliam, within this Kingd. 3 Intt. 30.
and therefore fhould be tried by the Commons of the Realm,

‘ Viz.
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viz. Knights, Efquires, or others of the Commons ; and
(2) 7 Co. 15 btherewith agree our Books, as well ancient as others, (a)
16. 2. 11 E. 3. Brief473. 8 R. 2. (b) Procefs pl. ult.(c) 20 E. 4. 6.
s Cale 4, b 20 EL (d) 360. Then the King asked in what Cour,
cefs 224, after the Principal is attainted, the Lord Sanchar fhould be
7.Co.15.b.  tried. And the Juftices anfwered, that forafmuch as . the
2;1\;!&;(3:}(‘66 Procurement was in Middlefex, it was moft- convenient to
Calvin's Cafe. try him in the King’s Bench. And thereupon the King
Br. Nofme de refolved that he fhould not be committed to the Tower, but
gl)g;r(t%‘;lg. p, to the Prifon of the King’s Bench, where he might be, if
23.9, 5% Oceafion required, fooner and eafier examined than if he
Calvin’s Cafe. fhould be committed to the Tower: And the King com-
gg ﬁ{‘f'z%]; 6 manded the faid Juttices that all Things fhould be prepar'd
"7 for the legal Proceeding ;5 and that he would endeavour to
caufe not only the Principal, but others alfo who might dif-
cover the Truth of the Fa&, to be apprehended. And
thereupon the faid Chief Juftices conferred with the other
Juftices of the King’s Bench before whom the Lord Saz-
char fhould be tried. And before them divers Queftions
were -moved concerning the legal Proceeding in this Cafe.
(£)28c3E.6.c24 T+ UpPOD the Statute of (¢) 2 E. 6.c¢. 24. by  which it is en-
3 Inft. 113.  alted, as to this Point, in this Manner, ~4nd further be
it enalled by the Authority aforefaid, That where any Mur- .
der or Felony-hereafter fpall be committed or done in one
County, and another Perfon or more fball be Acceffory or
Acceffories by any Manner of wife.to any fuch Murder or
Felony in avother County, that then an Indictment found
or taken againft fuch Acceffory, or Acceffories, upon the
Civcumftance of fuch Matter before the Fuftices of the Peace,
or other Fuftices or Commiffioners, to inquire of Felonies,
awhere fuch Offence of - Acceffory or Acceffories in any Mav-
ner of wife fhall be commitred or done, [ball be as good and
effectual in Law, as if the principal Offence bad been
compitied or done within the fume Cowwty where
Juch  Inditment  fholl be found : Aud thar the Fu-
Jtices of Goal-delsvery, or- Oyer and Terminer, of
rwo of thein, of or in fuch County where the Offeuce of any
Juch Acceffory fball be bereafter committed and done, upon
Suir tothem made, fball write to the Cuftos Rotulorum, of
Keepers of the Records, where fuch Principal fball be bere-
after avtainted, or convifled, to certify them. wherher
Juch Principal be atrainted, convilled or otherwife dif-
charged of fuch principal Felony, who, upon fuch Writing .
vo thens or any of them divefled, fball make fufficiens
Certificate in Writing, under their Seal or Seals, 10
the fnid Fuftices, whether fuch Priucipal be atrainted,
convilled, or otherwife difcharged, or not. Aud after they,
that
2 :
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that fo fball bave the Cuftody of fuch Records, do cerz‘}fv that
Juch Principal is atrainted, convilled, or otherwife difihar-
ged of fuch Offence by the Law, that then the Fuflices of
Gaol-delivery, or of Oyer and Terminer, or otler theretq
authorifed, fball proceed upon every fuch Acceffory, in the
County or Counties where fuch Acceffory, or Acceffories be-
came Acceffory, in fuch Manner and Form as if bork the
Juid principal Offence and Acceffory bhad been committed and
done in the faid County where the Offence of the Acceffory
awas or fhall be commirted or done. . And that every fuch
Acceffory, and other Offenders above expreffed, fball anfwer
upon their Arrainments; and veceive fuch Trial, Fudg-
ment, Order and Execution, and [uffer fuch Forfeitures,
Pains and Penalties, as is ufed in other Cafes of Felony :
Any Law or Cuftom vo the Contrary beretofore ufed in any ‘
wife norwithftanding. And upon this Starute divers (2) (4)3Infk.43,49.
ueftions were moved. 1. If the Indiétment in the Coun-
ty of Middlefex of the Acceflory fhould recite, that the
Principal was indiéted before Commiffioners of Oyer and
Terminer in the City of - Zondon, (as in Truth he was) or
if the Inditment fhould recite iz fatto, that the Principal
committed the Murder in Zond. &c. And it wasrefolv’d, that
the Indi&m. in Middlef. fhould recite de faffo, that the Prin- .
cipal committed the Murder in Zozd. for the Recital, that the
Principal is indi€ted of Murder in Zozd. is no dire&t Affirm.
that the Principal committed the Murder; for the Indi&-
ment is but an Accufation, and in lieu of the King’s Decla-
ration, which may be true or falfe; and this agrees with
former Precedents: And accordingly the Indi¢tment was
drawn, upon which the Acceflory was conviéted, as appears
before by the Indi@tment it felf. The fecond Queftion
moved upon the Stat. was, If the (£) Juftices of the King’s (4) 3 Inft. 103.
Bench are within thefe Words, Juftices of Gaol-delivery, or znl\g’qféﬁ:io)’;‘
Opyer and Terminer. And it was objeéted, that the K.’sBench | [ngt. 7_3,n' :
is the highefl Court of Ordinary Juftice in criminal Caufes Cawley 66.
within the Realm, and paramount the Authority of Jufti- Poftea 118. b.
ces of Gaol-delivery, and Commiffioners of Oyer and Ter-
miner; and as it is held in 27 4f 1. is (¢) more than the (¢) Stanf. Cor.
Eyre; for they fhall examine the Errors of the Juftices in 35 &
Eyre, Gaol-delivery, and Oyer and Terminer, and there- A%‘jéz,(;_
fore in as much as the Juftices of the King’s Bench are pa- Br. Efcape 21. -
ramount and faperiors over all the others, they can’t be I‘%r.{{g;i(dx&.ﬁ&
included within their Infetiors, viz. Juftices of Gaol- p). fuadfgleg' Jom
delivery, or of Oyer and Terminer. Alfo the Juftices ftices,&c. 16.
of the King’s Bench have a diftin&t and fupreme
Court, and the Juftices of Gaol-delivery, and Oyer and
’ ' Terminer
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Terminer, other diftiné and fubordinate courts. And there-
fore it was adjudged Hill. 30. Fl Reg. in the K.s Bench
{4) Cro.EL 87, that where R.'(4) Smirh was indited of forgery of a falfe
7 103.  deed at the Seffions of () peacc in the county of Uxf and the
&awl 258,259 Stat of 5 ELc.14. which infliéts the punifhm. and upon which
(6) Cr.EL.601, a8 the indi&tm. was grounded, provides that the indi¢tment
2?37‘};11 258, 250, $hall be taken before Juftices of affife, and Juftices of oyer
Savil 134 and termin. and altho’ the Juft. of peace by their commiffien
H. P.C.165. have power to hear and determine felonies, Trefpafs, &Jc. and
have an exprefs claufe ad andiendum & tevminand’, fo that
they are, as it was urged, Juft. of oyerand termin. yet it was
refolv’d per rot’ cur’, that becaufle there was a commiffi. of
(c)H.P.C. 165. 0yer and terminer known diftinctly by that name, and the
Cawley 66.  commifli. of the peace known diftinétly by another name,
%:“c‘g :;’g_‘a. that the faid indiétm. was not well taken, and therefore was
3 Mar.Br. Oyer quafhed.  But it was refolved, that the (¢) Juft. of the K’s
& Terminer 8- Bench are the fovereign juft. of gaol-deliv. and of oyer and
td‘“g'em' 159, ferminer and therefore they are included within the faid
a_)_ "7 words : And therefore it is held in y E. 4.18.4. 85 4 H. 7. 18.
Dy.187.pl. 6. that if an indi@tm. of forcible entry be remov’d into the K.'s
Py (;°- 59-3.0- Banch, the Juft. of the K.’s (4) Bench fhall award reflitu-
151ioi. Rep. 2. tion, and yet the Stat. of 8 H. 60 ¢. 9. fpeaksonly of Juft. of
Br.Forcible En- the peace ; but the reafon is, becaufe they have the fove-
Banls. ol . reign and fupream authority in fuch cafes. And according
Dall. in Kelw. to this refolution, the Juft. of the K.>s Bench wrote accord-
. z04.pl.2.  ing to the faid aét to the Juft. of gaol-delivery in London,
?a“-‘g‘:g‘ég::‘ before whom the principal was, &c. who cerrified the re-
'Bl:?[ie&im:.n.cord, §9¢. as appears before at large.
DairJult.é314- 3. It was moved, if the L. Szzchar could not in term-time
Jenk.Cent-397; be indifted, arraigned, and conviéted at Neug. before com-
%ez)lg_P_c‘, s6. m’ersof (¢) oyer and rermin. for the county of Middlef: and it
3inft.27.  was refolved he could not; for the K.’s Bench, as has been
4 Inft 73. faid, is (f) more than Eyre, and therefore in (g) term-time
(f) Stanf. Cor. . X . .
3%, a. no commifft. of oyer and rermin. or gaol-deliv. by the com.
2 Intt. 73. law, can fit in the fame county where the K.’s Bench fits, for
gltzéaiﬁfiirf- (b) in prefentia majoris ceffar poteft’ minoris,and therewith
Br. ]uri&i&ion agrees 27 4[] p. 1. But Carlielland Frweng were indifted and
66.27 AfL.pl 1. attainted in Lond. where the murder was committed, before
ET'JU%?’,JE' juft. of 9yer and termin. in the (7) term-time, becaufe in ano-
Ao s a0 ther county than where the K.'s Bench fits. 4. It was mov'd,
(g) 10Co.73.b.if the L. Sanchar being indicted in the K.’s Bench, if there
?b§l:g€r:7'7z 5 muft be (k) 15 days for the return of the Ve. fa. for if 15
S Intt.26. 166, days are requifite, he can’tbe arraigned this term, and it was
(7)Polt. 121.4. refolv’d not, becaufe the offence was.committed in Middlef
(12) 2 Inft. 550, where the court fits; but if the indi€tment had been taken
{-1.815. C.15;7. In any other county, and removed thither, there ought
Co.Lit.134.'b. to be fifteen days, &r¢. and therewith agree the Prece-
’ dents, and the continual ufage of the fame court. 5. It
was refolved, that for as much as there was not any

diret
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direét proof, that Fames Irweng was commanded or procu-
red by the Lord Sazchar to commit the murder, but that
he affociated himfelf to Rob. Carliell who was procured by
him, that the (2) beft way is to indi& the Lord Sanchar, as (@) 2 Inlt.183.
acceffory to Rob. Carliell only, for indi€tments which concern
the Life of men cught to be framed as near the truth as
may be, & eo potius, becaufe they are to be found by the
oarh of the grand inqueft, which finding is called (%) vere- (8) Co. Lit.
diltuwe, guafi d Etum veriratis, and yet it was refolved, that 226.2.
if ¢neis indi€ted as acceflory to (¢) two, and he is found ac- (<) 2 Inft. 183,
ceflory to one, the verdi@ is good. Vide the Stat. of W, 1. ¢, - P- C. 265.
(4} 14. by which it is enalled, rhar none be outlawed upon (d) 2 Inft. 132,
appeal of commandment, force, aid, or receit, until be thar is ‘3‘3~ i
appealed of the deed be attainted, fo that one like law be ufed® ™" 138.
therein thro® tle realin ; which is but an affirmance of the
com. law ; for there can’t be an acceffory, unlefs there be a Outlawry
principal, no more than there can be a fhadow, unlefs there * Salk. 695.
be a body. But this word #ppeal has 2 fignifications in law,
one general, and that is taken foran Accufation generally, and
accufatio eft duplex, either by inquifition, 7. by indi€tment, and
that is at the fuit and in the name of the K. or by the party,
and in his name, as in appeal by writ or bill; or 2dly, by ap-
peal, ¢. accufation of anapprover, and therewith agree all our
books, and Stawmf. I. 2. de Plac’ cor’ ¢. 52. f. 142.0. where he
faith, after the confefl. of the crime the felon may appeal, [ ac-
cufe others coadjutors with him to do the felony, and in this
particular fenfe for acculation of the party it is ofiner taken.
And as there are 2 maunner of accufations, fo there are two
manner of attainders of felony, / by judgmentgiven, f one at
the K.’s {uit, and the other at the fuit of the party, and both
thefe attaind, are in & manners, one aftet (upon) appearance
and the other upondefault after appearance, 2 ways, f. either
by verdi&, or confeffion, and at the fuit of the party, a third
way, /. by battle, upon default by procefs of oxzlatwry, where
judgm. is given by the (¢) coroners, or by thofe whom an a&t (C’) 4LC0. 32. b,
of parligm. and cuftom have enabled. And in the Stat. of /. cﬁ’m",igg o
(f) 1. thefe words upon appeal of commandment, &c. are to (f) W. 1. c. 14.
be intended of an accufation generally, £ by indiGtm. as by 2 Inft. 182, 183,
writ or bill, §¢. and thele words #nril be that is appealed of 184.
the deed be attainted, are meant of all manner of attainders,
either at the K.’s fuir, or at the fuit of the party, and either
upon appearance or upon default. And afrerwards in the fame
aét provifion is made for the appeal of the party, which im-
plies that the word appeal fhall be taken in the general
fenfe. 6. It was refolved that if the principal is (¢) errone- (g) Ant.6%.ab,
oufly attainted, eitherfor error in the procefs, or becaufe the > R-3-21- b
principal being out of the realm, &c. is owtlawed, or'that-
he was in prifon at the time of the outlawry, &c. yet
the acceffory fhall be attainted, for the attainder agairlllﬁ

2 the
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theé principal fands till it is reverfed ; and therewith agrees.
(#) 2 R.3. 12. the refolation of all the Juftices in the King’s -
Bench: And in 18 E. 4. 9. 2. the (5) principal was erroneouf- .
ly outlawed for felony, and.the acceflory taken, indicted, ar-'
raigned, convited, atrainted, and hanged, and afterwards the
principal réverft the outlawsy, and was indicted and arraign-
ed of the faid Felony, and found not guilty, by which he was
acquitted; and all this appears in the faid book. Then it will
be demanded, that forailmuch as there can’t be an acceflory,
unlefs there is a principal, and in this cafe there is no princi- .
pal, how the heir of the acceflory fhall be reftored to the
land which his father bad forfeited by the {aid unjuft attain-
der? Tothartitis to be anfwered, that the Heir may enter or
have his action, for now upon the matter by a& in law the
attainder againft his father is without any writ of error utter-
ly annulled 5 for by the reverfal of the attainder againft the
principal, the attainder againft the acceflory; which depends
upon the attainder of the principal, 20 f2éfo is utterly de--
feated and annulled 5 and this notably appears in an ancient

_book, in the time of E. 1. Tit. Mortdauncefl. 46. where the’

() H.P.C.207.
1 Rol. 777.

{(d) 6 Co.13.b.

14. 9.

3 {nft.238.
Hob. 82,293.
Cr. £l 41, 789.
Moor 132.
Owen 87,
Latchaz, 141,
1 Sid. (54, 163,
Palm. 412.

(¢} Dy. 235
pl 1o,

6 Co 13.b.
(f) 2 Brownl.

s 41
s Inft 43.
Cro Bl 8300

cafe is, A. wasindifted of felony, and 2. of the receipt of 4.
A eloined himfelf (and is outlaw’d) B. was taken, and put
him{elf upon inqueft and found guilty, for which 3. was at-
tainted, and hanged, and the Lord entred, as into his efcheat,
and afterw. 4. came, and reverfed the outlawry, and pleaded ;
to the felony and was found not guilty, by which he was
acquitted; whereupon the heir of B. brought a (¢) Mortdan-
cefter againft the lord by efcheat, who came and fhewed all
this matter, and there wasa demurr. upon it; and it was a-
warded’that the heir of 8. fhould recover feifin of the land,
for if B. was now alive, he fhould go quit by the acquitral
of A. becaufe he could not be receiver of a felon, when 4. is
no felon ; and all this appears in the faid book. Vide 4 E. 3. 36.
b.in Dower 43 E.3.3.a. in Affife & Redif.8 H. 4. 4. 11H. 4. 4«
4F.4.20.6 E. 4.9. 15 F. 4. 4. 9H.6.(13.) 38. 5. 8H.7.10.8
vide the cafe of fentence (4) of deprivation of one, and pre-
{entm. inftitution, and indu&tion of another, and after by
relation of a general pardon ipf fztfo all are reftored with-
out appeal, or new prefentat, admiffion, or inflitution, ¢4’
vide (¢) Dy. Nota reader, to ouft all queft. to what gaol of-
fenders fhall be committed, it is enafted by the Stat. of (f)
5 4. 4. ¢. 10, that none fhall be imprifonned by any juft. of
peace, butonlyin the com, gaol, faving to lords and others,
who have gaols, their franchifes in that cafe. By which it
appears, how jufts of peace offend who commit felons, &¢. -
to either of. the- counters in Zond. and other prifons, which
are not com. gaols. But forafmuch as feveral perfons have
earneftly defired to-know the circumftances as well of the.
proceeding as” of the fa& itfelf, 1 will comply with their

requeft, . -
A Brief
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A Brief Recital of the Falts occurring
_in the faid Cafe. |

RObert Creighton, Baron of Sanchar, a Scorchman, about
five Years dago play’d at Foils with Fobn Furner, a
Fencing-Mafter, and it happen’d that Zurner in playing
ftruck out the Baron’s Eye with his Foil; upon which the
Baron, finding himfelf impatient under fo great an Affront,
and not able to bear the Lofs of his Eye without having
his Revenge, refolved to procure fome Body to kill 7ar-
ner, and among his other Servants he prevailed upon Gi/-
bert Gray and Robert Carliell, Scorchinen, two of his fol-
lowers, to fhoot Zuruer upon the firft Opportunity that
fhould offer : Thefe twpo then undertook to accomplith this
Defign, and iﬂduﬁ;riouhy endeavoured to execute it ; but
the ninth Day of May laft, Gray repenting of a Purpofe
and A& {o barbarous, vile and bloody, being touched with
the Motion of the Holy Ghoft, refolved to proceed no far-
ther, which the Baron of Ss#éhar being informed of, and
that Gray flackened in his Promife, Robert Carliell (as is
aforefaid) undertook to execute what he had promifed ;
‘who the eleventh of Muzy following affociating himfelf
with Fames Irweng, a Scothman of the Frontiers, about
feven o> Clock in the Evening came to an Houfe in the
Friars, which Zurner ufed to frequent as he came from
his School, which was near that Place ; and finding Zzr-
ner there they faluted one another, and Zwruer with one
of his-Friénds fat at the Door, afking them  to drink,
but Carliell and Irweng turning about to cock the Piftol
came back immediately, and’Carlie/l drawing it from un-
der his Coat difcharged it upon Zwrner, and gave him
a mortal Wound near the left Pap; fo that Zurrer after
having faid thefe Words (Liord have Meércy upon me, I
am killed) immediately fell down : Whereupon: Carliell
and frweng fled, Cariiell to the Town, and Irweng to-
wards the River, but miftaking his Way, and entring in-
to a Court where they fold Wood, which was no Thorough-
fare, he was taken. Carliell likewife fled, and fo did al-
1o the Baron of Sanchar. The Ordinary Officers of ]uﬁdigg
i
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did their utmofl, but could not take them : For in Falt
( as appeard afterwards) Carliell fled into Scotland, and
Gray towaﬂds the Sea thinking to go to Sweden, and San-
char bid himfelf in England,

The Impediments of Juftice, Difficulties of Law, and
Impoffibilities of legal Proceeding to take Carliell the Prin-
cipal, which were in this Cafe, are remarkable and worthy
Confideration. The Cure and Remedy of the Whole
ought to be only and wholly attributed to the great Careof
his moft excellent- Majefty, and to his perpetual Love and
Zeul for Juftice, as will clearly appear by what follows.

The Impediments of Juftice were two.

1. The Truth of this Fa& touching the Baron of San-
char could not appear, becaufe it confiffed only in the
Words of his Mouth by Incitation and Procurement, but by
Gray and Carliell who were fled ; or by himfelf, and he
was likewife gone.

2. It was not as yet known whither they were fled, and
it could not be found out by all the Search and Diligence
which was ufed by the Officers and Magiftrates of Juftice.

The Difficulties of Law are manifeft by the foregoing
Refolutions.

Impofiibilities of legal Proceeding.

1. It was impoffible by legal Procefs to apprehend the
Body of Cariiell being in Scorland. :

It was impoffible alfo to proceed againft the Baron of
Sanchar (who was but an Acceflory) before the Principal
was attained, a Thing which would have required a very
long Proceeding, if he had not been taken.

Now therefore let us behold here the Love and Zeal
which his Majefty always had for Juftice, who being
informed by fome of his principal Judges, with whom
he had confulted touching the Nature of this prefent
Cafe, and finding, if this Faét fhould be left to the
erdinary Prcceeding of the Law, Carliell the Affaffin

' could
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could not be taken, and that no ordinary Power had beet ry . Feed,
able to find Gray the Witnefs, nor Sanchar the Author ; voli (6. 53,721
Lo ! The King by Proclamation gives Authority to any

Perfon whatfoever to apprehend thefe three, with a Pro-

mife of great Reward [ for thelr Apprebenfion].

Upon this the Baron of Sanchar, well knowing that
the Principal Aflaffin and the Witnefles were fled, fur-
rendered himfelf, and denied that he incited or procured
the Fa&: Wherefore his Majefty fent Poft to the Sea
Ports (the Gates of the Kingdom) as alfo into Scotiand
and other Places of his Dominions, where his admira-
ble Prudence had Hopes of finding them, And the Lord
fo crowned his Royal Thoughts, and gave fuch a Blef-
fing to his Zeal for Juftice, that fome of his Couriers
took Gray at the Port of Harwich ready to imbark fof
Sweden, and Carliell in Scotland, thinking to crofs the
Sea for his greater Safety. Gray then, being by his
Majefty’s Command examined, confeft the whole I'ruth
of the Fa& againft the Baron of Sauchar : Who like-
wife by his Majefty’s Diretion being confronted with
Gray, and particularly examined touching certain Arti-
cles {pecial and pertinent (Dictated by his Majefty him-
felf,) confeft by Writing under his own Hand, that he had
incited and procured this Affaflination, and being preft
thereupon by the Queftions he difcovered a long and in-
veterate Malice which he had had, with all the Occafions
and material Circumftances of this Murder.

His Majefty having Regard to that which the Holy Frclefiaft. 6.
Ghoft admonithes us of (quia non profertur cito con- 1V o
tra Malos fententia, abfgue Timare wilo filii hominym "' %
perpetrant Mala) gave Orders two Days after, that Car-
liell the Principal fhould be brought to Zondon, that
he and Fames Frweng (in full Term, a Thing not ufual)
might be carried before the Juftices at Newgare, and
attainted and convifted, and a few Days after the Ba-
ron of Sauchar was likewife attainted and convifled at the
King’s Bench in full Term, and in a fhort Time after ‘

R to
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to accomplifh his Majefly’s Zeal for Juftice, the Baron
Sanchar was (a) hanged putlickly in Term-Time at the
Palace of Weftminfter, according to the Judgment and
8entence which he had Dbefore received.
e ». _
I have reported this Cafe with all the Circumfian-
ces, becaufe this Example has not its Parallel : For al-
tho’ ’tis -true, that the late Quesn Mary is very famous
on Account of the exemplary.Juftice which fhe caufed
to be executed upon -Baron Siurton for the barbarous
Murder of Harquil; yet this prefent Example of the
Baron of Ssuchar very much furpaffes that of the Ba-
ron of Sturtorz, and that for many Confiderations. 1. Be-
caufe the Baron of Sturton was taken by the ordinary -
Coutfe of the Law, even within the Kingdom, but the
Principal in this Cafe could not be taken by any com-
mon Power, but by Means of his Majefty’s Royal and
abfolute Power only. 2. The Baron of Stwrton’s Offence
was very apparent, and without any Difficulry of Law -
On the contrary this of Sumchar was thereof (as appears)
very full, but by his Majefty’s Command all thefe Dif-
ficulties with the Conference and grave Confideration of
his principal Judges, after Search of Cafes precedent,
were refolved and cleared up, and notwithftanding the

" Impediments, Difficulties ‘and Impoffibilities in legal Pro-

Rym. Feed.
vol. 16 ante,
& vol. 37, 59,
83,187,

‘ceeding, greater Expedition was ufed in this Cafe than in
that. _In fhort, the  Accomplithment of the Whole, the
‘Clearing up the Truth of the Fa& in the Cafe of the
Baron of Sznchar, muft be attributed to the great Wil
dom, Power and Vigilance of his Majefty, as appears by
that which has been thereof faid before. .

The Baron of Sanchar was a Man of a very ancient and
noble Family in Scorland, he was a Man of great Cou-
rage and Wit, endowed with many excellent Gifts as
well natural as acquired ; the Eloquence of his Difcourfe
with the Civility and Difcretion of-his Behavieur, when
he came before and went from the Judges, compelied
the People (whe honoured him on Account of his moral

Virtues
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Virtues, and thofe for his fake) to bewail his Fall with
great Grief, (altho’ the Occafion of it was this bafe and
barbarous Affaffination premeditated for five Years toge.
ther with a Malice bloody and inveterate). This extraordina-
ry Affection of the People, was (as he himfelf confeffed) a
very great Confolation to him in his laft Troubles and Afflic-
tions. But at laft their Compaffion abated, becaufe they
perceived he died (Papifte obftiné an obftinate Papift.

R 2 CASES
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Juis, de nobis, beredil’ & fuccefforil’ noftris per fidelita-

Parnt IX.

C A S E S

IN THE

Court of Wards.

!

ANTHONY LoWEs Cafe
_Trin. 7 Jac. 1. In the Court of Wards.

ﬁNzlzoﬁy Lowe held 59 Acres, and a Rood of Land in
Alderwafley, of the Manor of Alderwafley, by Knights
Service, and Suit of Court to Bewraper, de tribus feptima-
7215 in tres feptimanas, of which Manor of Bewraper the
Manor of Alderwafley was Parcel ; the faid Manors of Bew-
raper and Alderwafley were Parcel of the Earldom, and af-
terwards of the Dutchy of Lawncafler, which Manors were
held of the King by Knight’s Service i1z Capite before they
came to the Crown. The Dutchy of Lancafler together
with the faid Manors came afterwards to the Crown by
Defcent: The faid Anthony held alfo a Place where 2 capi-
tal Mefluage was fituate, and half an Acre of Land in A-
deravafley held of the Manor of Alderwafley by Socage Te-
nure,” and Fealty and Rent, amongft other Lands: H. 8.
by Letters Patent under the Dutchy Seal dated 22 Fu-
nii anno 15 granted to the faid Aurhony Lowe and his
Heirs, Anceftors to the Plaintiff, whofe Heir he is, the a-
forefaid Rent, and further ratified, remifed, releafed, and
confirmed flarum pred’ Anthonii in terris € tenementis
pred, Habend’ € renend’ pred Anthonio & heredibus

lens
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tem tantum pro omui fervitio fectlariexaltione 85 demand .

And the faid A»r. Towefofeifed of the faid 59 Acres, &¢c. and

of the Place where the capital Mefluage was feifed, 22 Marz.

an. 19 H. 8. the K. granted’ the faid Manor of 4lder<y. and

all Lands, Tenements, Rents, Reverfions, and Services in

Alderwafley and Apleybam Parcel of the Dutchy of Lance-

Jler to Ant. Lewe Anceftor of the Pl. whofe Heir he is, and

his Heirs, to hold the faid Manor, Lands, Terem. Rents,

Reverfions and Services of the K. his Heirs and Succeflors,

by the yearly Rent of 264 1os. aed Fealty only for all Ser-

vices, Exaétions and Demiands: And the faid Grant was exe-

cuted by Livery and Seifin: All which Premiiles are Parcel

of the Du*chy of Lauc. and out of the County Palatine of

Lanc. And it was cbje€ted, That when the K. granted his

Seigniority ro his Ten’t, to have to him and'his Heirs,by that

the ancient Tenure is extinctand then the Law wiil create g

Tenuré iz Capire by the Knight's Serv. for the bett thall be

taken for the King, as if the King grants Land to another,

without a Refervation or Mention {4) of any Tenure, the (4) ¢ o6t

Law will create,a Tenure 7z Capite by Knights Service 29'H 8.

for that is the beft for the K. and {o if the K. grants Lands ?"iibl“’ffy 57+

() abfyue aliquo inde reddendothe Law will create the like Poftea 5105 b.

Tenure, and therewith agrees 35 H.6. 7, 4. for of Neceflity Ley de Gards,

all Land eught to be held of fome Perfon. 2. When the King 5¢ 3; b

has extinguifh’d the’ Services which are Parcclof the Manor g, 'N. & 314
. 113,

of A. then the Tenancy fhall be held as the Manor of 4. was (6) {oft. 123.b.

held, and that wasa Tenure in Capite, and the A& of 1 H.g. 2%""65?-

and divers other Alts have divided the Poffeffions of the LCYOQC‘G;,.(;,;

Dutchy from the Crown. &3,

But it was refolv’d, That the Tenure of the faid 59 Acres, {fé"d “Gr 23 2.
and Toft and half Acre fhould be held by (¢) Fealty only; ge - oo
and as to the faid Objeét. it was anfwered, That when the (7)1 Co. g9 a.
K. grants or releafes the Services to the Ten’rand his Heirs, $$0- 6 2-7-a.
it can’t extinguith the Tenure in all for Neceffity of T'enure, 308,’77_ a. 56
and the K. can’t by his Charter alter the Law, but it fhalla b. 1665.b.
be (4) expounded as near the K.’s Intent as may be, and S:O((:?' 2
thatis ro extingaifh all the Services, but that only which is ;&) 1f o
an infeparable incident to every Tenure, and that is Fealty, 2 Init 496, ;97.
for that the King may do by the Law, and id Rex poreft ‘f&{‘?’lifo"-
guod de jure porcft. Vide 8 H. y. cafus ultizio. Kelw 'x'765'. a.

And as to the C{es which have been put out of the 198 a.

Book in (¢) 33 H. 6. they werc agreed and ‘aﬂinm—‘ﬂs{idf 141
ed for good Law; but a .Diff'crcnce. was taken when plo':t]ﬁ;:‘:;
TLand pafles from the King by his Grant, and in 126,32 153
his Grant (f) no Tenure 'is referved, or when a ;?"d- soa.
Claufe is added abfyue aliguo inde reddendo, there 3, Efe‘,i';‘” )
the Law will create a ‘Tenure beit for the King: Co. Lir o8 9;;_
But when the Land paffes from a Subje, and the Law (€)33H 6.7,
‘R 3 for (f)2 Rol. 502,
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for Neceffity changes one Tenure to another, there the Law,
{a)Co.Lit98.2 which is equiffimus judex, will create a Tenure as (2) near
. the Freedom of the firft Tenure as may be : As if a Bifhop
fé)pl‘"' fe®. or (1) other Man of the Church held certain Land of the
Co, Lit. 98. a. King in Frankalmoigne, and at the Common Law had in- -
‘ feoffed another and his Heirs of the fame Land, in this
Cafe the Feoffee fhall hold by Fealty only, for that isas
near the Freedom of the Tenure in Frankalmoigne as may

be ;and fo was it refolved in Loze’s Cale. '

And the Reafons and Caufes of this Difference is, becaufe
in the firft Cafe the Land moves from the King, and there-
fore fhall be fubje& to fuch Tenure as the Law will create ;
but when Ten't in Frankalmoigne enfeoffs another, there the
Feoffee is in by a Subjeét, and not by the King, for in fuch
cafe the King departs with nothing. Alfo in this later
Cafe the Law doth not create any Tenure originally, as it
doth in the firft Cafe, butonly changes one Tenure into
another, f. 2 Tenure in Frankalmeigne intoa Tenure by
Fealty only. ‘

And it was refolved, That when the King grants any

(-)Br. Tenwre T,and (c) without Refervation of any Tenure, or (2)abfy; -
A e 5.2, aliguo inde veddendo, or the like, there the Land by Ope-
6Ca.6b.  ration of Law fhall be held of the K. iz Cagite by Knights
i I‘}?ﬂ 8ervice, according to the Rate and Proportion of Land
2 Rol. sor. ] whichbelongs to a Knight's Fee, and fo of more more, and .
Antea 123, a. of lefs lefs; forthe A& of Law refpeéts Equity, and will -
‘%:y de Gards, never charge any one with more or lefs than in Equity and
¢ 3. ~ . : . ,
Plow. 240, b, Reafon it ought : (e) Ipfee erenim leges cupiunt us jure re-
Br.N.Ca, ;13 gamur. And the Cafe at Baris fironger, becaufe the King
(‘{)62 Rol. 50z, ypon the Grant of the Service, limits the Tenure to be by
;p'[, 6.7.a. Yealty only, (f) for all Services Exations and Demands,
6°Co.6.'b.  And the Juftices took no Regard of the Tenure before the
%‘C“' deGards.  Crown and Dutchy were united in oneand the fame Perfons
Be. Tenure ;. for aslong as they remain in one Perfon, the ancient Te-
Ant. 123. 2. nutes of the Crown dorminnt perpetuo fomno, for the King
(G)C‘L Co.25.5 cannot hold of himfelf.
§Col2  Note Reader, there are many and divers Opinions of
Co. Li, 10. a, the Content (g) of a Knight’s Fee ; fome fay, that 2 Hide or
4§-ab‘€5~ b. a Carve of Land contains rco Acres, and that eight Hides
;f)'A"Lir'. _*{611;‘ “or 800 Acres of Land make a Knight's Fee : And others
£9. hold, that 68c Acres of Land make it. Others fay,
() Co. Lit.  Oyod povata tevre continet 15 acras, & 8 bovate faci-
09:2 83 b U5 carucatam terre, by which account a C f Land
2 Rol. 06, wnca , by account a Carve of Lan
5 Co.13. b, ¢ontains one hundred and twenty Acres, and divers other
Opinions arc concerning thefe Matters. But I conceive, That
8 Knight's Fee, or Hide, or Carve, or Yard, or Oxgang
of
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of Land, doth not contain any certain Number of Asres ;
but a Knight's Fee is properly to be (4) eftimated accord- (4) 2 Rol. 5>6.
1ing to the Quality, and not according to the Quantity, 2 Co. Lit.69. 2.
by the Value, and not by the Content ; and'therefore it is
true, quod Dottifisnns "Camden in fua Britannid, p. 126. .
jz‘[[erzz, viz. * Subfequenti gtate ex cenfu ur colligitur fatti 86(::: it
fuer’ Equites, &¢. and Antiquity thought that (4) 20/ of (4) Co. Lit.
Land was {ufficient to maintain the Degree of a Knight, as83. b.
it appedrs in the ancient Treatife De mcdo tenend: Parlia-
- mentuin tempore Regis Fdwardi filii Regis FEtheldredi
where it appears' Duod Comitatus. (viz. an Earldom) con-
ftas ex (c) viginti feadis unius militis, quolibet feodo compu-(c) Co. Lit,
tuto ad viginti libratas s Baronia conflat ex (d) 13 feodis,€53 33 b. 69. a.
Darte unins feodi militis, fecunduns conputationem predich 8&‘?’ gdc Gards,
unum feoduns militis conjbat ex terris ad valentiam (e) 201.(d) Co. Lic
which Antiquity I cite; becaufe it concurs with the A&33b.69.a.
of Parliament amno 1 F.2. de militibus, by which A_&é‘gfc Gards,
{ f) cenfus militaris the Eftate of a Kaight is meafured by () Co. Lit.
the Value of 20/ of Land per ann. and not by any certain 69- - 83. 0.
Content of "Acres : Amd therewith agrees the Statute of W. é;zy fde Gards,
1.¢. (g)35.85 F. N. B, 82. where 20 L of Land in Socage (f) Co. Lit.
is put in Equipage with a Knight’s Fee, and that is the moft 69.3,
reafonable Eftimation, for onc Acrc may be better than ) Co-Lit
many others, fo that he who (/) had 680-Acres, or 800 A- (%) Co. Lit.
cres of fome barren Land had not a fufficient Revenue to69. a.
maintain the Degree of a Knight 5 and he who had a lefs
Number of Acres of fome Land, had a living in diebus illis
fufficient for the Maintenance of a Knight. So Antiquity
thought that (7' 400 Marks of Land per ann. was a com- ;) Co, Lit.
petent living of a Baron ; and goc /. per ann. ad fuflinen-69.a.
Aune ngmen & onus (k) of an Earl 5 and of late Time 8co .
Marks ger ann. of a Marquefls, and 8co /. per ann. of a(é? E"' Li.
* Duke : Sothat there annual Revenue was eftimated by (/) Co.Lit.
the Value, and.not by the Content. . (%) And a Carve of 69.2: - .
Land Carucata texre, or a Hide of Land,Hida terre, (which éf)’ ;’“’ Garde,
isall one) is not of any certain Content, but as much as a*Co, Lir.
Plough can ploughin a Year, and therewith agrees Lazz- &
bard, verbo Hyde. And a Cagve of Land, may (#) contain g ;!c Gards,
an Houfe, Wood, Meadow, and Pafture, becaufe by them the'(», Co. Lit.
Ploughmen and the Beafts of the Plough are¢ maintained : And 69.2,
therewith agree, Tewp. E. 1. (o) Tit. Brigf 160(860) 4 E. 3.5 &> Lt
4. Plo. Com. in Hill and Grange’s Cafe 168. Vide 6 E. 3. 42, (5) Co. Lit
& 39 H. 6. 8. 8. And venerabilis Beds calls a Plough- 69.2.
Land familiam, becaufe it contains neceffary Things _
for the Maintenance of a Family. _And () Priftos(p) Co.L
well faid in 35 H. 6. 29. .That a Plough may plough ***
more Land in a Year in fome Country than in ano-

R 3 ther
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ther Country ; and therefore it ftands with Reafon that a
(2) Carve of Land fhould be lefs in one Place than in an-
other, 41 F. 3. Fine 40. 5 13 E. 3. Fine 67. A Fine fhall
not be received de (&) una virgata terre, for the Incertain-

-ty ;5 Vide 39 H. 6. 8. But an Acre of Land is certain by the

Statute (¢) de terris menfurandis. (4) Nota alfo Reader,
That every Carve of Land was of ancient Time of the yearly
Value of five Nobles per ann. and that was the Living of a
Sokeman or Yeoman, & ex (¢) duodecim carucatis conflabit
dnum feodum malitis, which amounts to 20 .. per ann. and
this you may fee Termino Pafeche anno 3 E. 1. coram Ro-

cro de (f) Seyton & fociis jiis Fufticiariis apud Weftm’,

bor’ ror. 10. Radulphus Z¢ Normanville perens in brevi de
medio queritur contra Luciam de Kyme guod cum ipfe tene-
at de ipfn duas carellaras terre inConingfton per bomagium
9 fervitium militare, unde ducdecim carucate terre feciunt
unum feodum militis pro omni fevvitio, ipfa diftrinxir ipfim
ad faciendum feftam ad curiam fuam de Thornton iz Cra-

.ven, §&¢c. And it is to be obferved that the (g) Relief of 2

Knight and of all fuperiors who are Nobles, is the 4 Part of
their Revenue per ann. as of a Knight 5 /. which is the 4
Part of 20 L. So una Baronia conftat ex 13 feodis milivum, &
de 3 parre unius feodi militis, which amount to 400 Marks,
and therefore his Relief is the 4 Part of it, f£. 100 Marks;
and an Eurldom confifts of 20 Knights Fees, which amount
to 400 /. and therefore his Relief is 100/. and this appears
by the Statute of Magna Charta, chap. 2. and by the Equi-
ty of that Statute, forafmuch as a Marquefdom which con-
fifts of the Revenues of two Baronies, which amount to 8oo
Marks, he fhall pay according to juft Proportion for his Re-
lief 200 Marks ;3 and becaufe a Dukedom confifts of the
Revenues of two Earldoms, fé. 8oo . per ann. a Duke fhall
pay 200/ for Relief, which is alfo the 4 Part of his Reve-
nue, and therewith agree the Records of the Exchequer.
Noza Reader, at the Time of the making of the Statute of
Megna Chovea, [ 9 H. 3. there was not any Duke, Mar-
quefls or Vifcount in Ewgland, (and therefore the Statute
does not make mention of them) and (/) the eldeft Son of
King E. 5. called the Black Prince, was the firft Duke in
England after the Conqueft, and Robert Earl of (k) Ox-
Jford, in the Reign of R. 2, was the firft Marquefs ; (% e-
nim inter ordines Angliz in (ua Britaniia te}amr Cam-
den, wbi fupra.  Et wntulus (1) Marchionis ferius ad nos
deveniz, wec ante R. 2. tempora cuiquam delatus, ille enin
Robertum Vere Oxonie comitein delicias fuas primune
Marchioneme Dublinie defignavit, merumque erar hono-
vis nomen. Hec ille.  And before the Reign of K. H. 6.
there was not any(#2)Vilcounts ; f7c enim idems Author ubifu-

tra
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pra afferit. (a) Poft comites, Vicecomites ordine fequuntur, (#) Co- Lic
Vicounts nos wocamus 3 hec vetns officii fed nova dignitatis 90
appellatio, & H. 6. tempore adnos primum sudita. Hee .~ 1o
ille. Et Dominus de (b) Bello monte was the firft Vifcount 539) b
created by King H. 6. Vide Caffiancum in glotia mundi,

parte 4. confider’ 55. ‘'That this Dignity of %l'ifcount is of

great Antiquity in other Realms.

FLOYER’Ss
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FLOYER's Cafe. -
"Hill. 8 Jac. 1.

In the Court of Wards.

ﬂNtbony_, Floyer and Anne his Wife were feifed in their
Demefne as of Fee, in the Right of the faid Anne of
the 4 Part of the Manor of Burdocefton, alias Burflon,
held by Knight’s Service in Capire, and Auno 36 Eliz. le-
vied a Fine thereof to Cribbe and Radway, and to the
Heirs of Cribbe, and the Conufees granted and render’d the
{aid 4 Part to the faid Anthony and Anne, and to the Heirs
of the faid Aurbony on the Body of the faid Aune lawfully
begotten, and for want of fuch Iflue to the Ufe of the right
Heirs of the faid Authony : And afierwards the faid An-
thony and Anne Anno 2 Sac. Regis levied a Fine come
ceo, &¢. of the faid 4 Part to Wadbame and Manwaring,
to the Ule of the faid Authony and Anne, for the Term
of their two Lives, and afterwards to the Ufe of Anrhony
their eldeft Son in Tail, and afterwards to the Ulfe of Wil-
liam their fecond Son in Tail, and afterwards to the Ufe of
“obn their third Son in Tait; and afterwards to the Ufe of
the Heirs of the Body of the faid Anrbony and Anne, and
for wantof fuch Iffue to the Ufe of the right Heirs of the
faid Anne: And afterwards Aurbony the Father died, 4n-
thony his Son being within Age, f. of the Age of fourteen
Years, the faid Anue being yet alive. And the Queftion
was, if the K, in this Cafe fhould have the Wardfhip of the
Body of Anthony the Son, and of the 3 Part of the faid
4 Part, or any of them ; and it was argued on the King’s
Parr, That the King in this Cafe had two Titles
tQ
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to the Wardfhip of the Body; and ought alfo to have the
third Part of the fourth Part of the Manor. And the firft
Title to the Body was by the Provifo in the End of the
Stat, of 32 H. 8. c. 1. For by the faid firft Fine the fourth
Part was rendred to Anthony the Father and Anze, and to
the Heirs of Authony of the Body of Aune ; and altho’ the
Stat. faith 5 where two or more Perfons now hold, or bere-
after fball bold any Manors Lands, Tenements, or Heredi-
taments of the King by Knight Service jointly to them, anid
to the Heirs of one of thewn, and ke that hath the Inberi-
tance thereof dieth, bis Heir being within Age, that in eve- Cr-Jac. 4o.
vy fuch Cafe the King fball have the Ward and Marriage of
the Body of fuch Heir fo being within Age, the Life of the
Freeholder or Freeholders, &c. norwithflanding. Yet if two Cr Jac. 40,
are feifed to them, and to the Heirs of the Body of one, and D¥-237- Pl 30.
he who has the Eftate-tail dies, his Heir within Age, he
fhall be in Ward, for that is in equal Degree, 94’ fuit guoad
hoc conceffum per ror’ Cur. Vide 3 El. Dyer 237.8 35 H. 8. v
54. (a) Sir David Ower’s Cafe. And it was faid, that al- (2)Dyersq.ss.
tho’ the Husband and Wife have altered the Eftate before Pl7s2 34
the Death of 4nth. the Father, yet forafmuch asthey have
not conveyed the Land but to the Ufe of themfelves and
their Iffues, it fhall not toll the Intereft which the King had
by the firft Fine, by Force of the faid Aé&. The 2d Title
which the King had to the Ward of the Body, was upon
the fecond Fine, for by the fecond Fine the Ufe is limited
to the Wife for her Life, which is dire@ly within the faid
A& of 52 H. 8. and alfo of the A& of 54 H. 8. and for this
Reafon alfo the King fhould have the Wardfhip of the third
Part of the faid fourth Part of the Manor.

As to the firft Point upon the Statute of 32 H. 8. it was 32 H. 8.c. 1.
anfwered and refolved, that forafmuch as the Eftate limited :
by the Render of the firft Fine did not continue till the
Death of Anthony the Father, this Cafe was out of the faid
Provifo, for the. Words thereof are And be that bath the In-
heritance thereof dieth, &c. So that he ought to have the
Inheritance (either in Fee-fimple, or in Tail) at the Time
of his Death. But in this Cafe Anthony the Father had
but an Eftate for Life in Pofleffion, and altho’ the fecond
Conveyance was but a voluntary Conveyance for the efta-
blithing of the Land upon his Iflues; yet forafmuch as
thereby the faid Awthony had not any Eftate of In-
heritance at the Time of his Death, it is out of the faid
Provifo; for as the firft was voluntary for the Advancement
of;‘ the Husband and his Iffues, {o was the fecond voluntary
alfo. o

As to the fecond, it was refolved, that altho’ by the fecond
, Fine,
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Fine, the Eftate which the Wife had by the fir{t Fine was
barred and altered, and now fhe has the Eftate by the fecond
Fine out of the Eftate which the Husband had by the firft
Fine, yet it is out of the Stat. of 32 & 34 H. 8. for the
Words of the Star. are 10 and for the Advancentent’ of his
Wife; and it was refolved that the Eftate which the Wife
had by the Limitation of the Ufe upon the fecond Fine was
(#)Palm.215. not any (#) Advancement of the Wife; for it is no more
g;'bja;{.&" than fhe had by the firft Fine, for by both fhe had an E- .
Cr. Jac.295. {tate for Life ; and the firft Eftate for Life by the firft Fine
“ can’t be an Advancement of the Wife by the Husband, for
the Land was the Inheritance of the Wife, and moved from
her; and upon the fecond Fine, if no Eftate had been li-
mited, the Law would have referved to her fuch Eftate in the
Ufe as fhe had in the Land, as it is agreed in Colgate and
(51Co.127.2b. (b) Blythe’s Cafe, in the 1/t Paret of my Reports; and
6601‘_‘5: 67:6% therefore it is not any more Advancement to her than fhe
Aol 165. had before 3 and therefore it is out of the f27 < .cutes.
Moor 196, 197. It was alfo refolved, that forafmuch as the Eftate of the
2 eg::"g-zsé Wife was out of the Statutes, no (¢) Wardfhip either of the
;o_ k8t 595 Body or of the Land could accrue to the King in refpeét of
Co. Ent. 603. the Eftates in Remainder limited to the Sons, ¢Jc. during

i"'clog- 6.b the Wife’s Life, for the Wife was Tenant to the King du-
<8, b~.5 " ring her Life, and the Advancement of the Sons in Re-

Palm.214.  mainder when the Eftate for Life is out of the Statute, fhall
8;’(‘*:? J'ECOZ ;. Dot give the King Wardfhip either of the Body or of the
‘Moor 177, > Land. But if a Man hasa Reverfion in Fee expeltant up-
* on an Eftate for Life, held of the King by Knight’s Ser-

vice, if he conveys this Reverfion to the Ufe of his Wife,

ot his Children, &¢. and dies, that fhall give Caufe of Ward-

fhip of the Body during the Life of the Tenant for Life,

there the Tenant for Life is not the King’s Tenant, but he

in Reverfion. And it was faid, if a2 Man holds of the King

by Knight's Service, and makes a Leafe for Life; the Re-

mainder to two, and to the Heirs of one of them, and he

who has the Fee dies, living the Tenant for Life, thisis with-

in the Letter of the {aid Provifo of the A& of 32 H.8. For the

Words are, Where 2 or more bold, &c. any Manors; Lands,
Teiements,or Hereditaments jointly to them, and to the Heirs

of oie of then, and Ic thar hath the Inlcritance thereof dieth,

&e. and this Remaind. is an Hereditam. and is held of the

K. But during the Life of the Ten’t for Life, it is not im-

mediately held of the K. and therefore in fuch Cafc the Heir

of him who has the Fce fhall not bé in Ward. And Hill.25.

EL in the Court of Wards, W7ay Chief Juft. faid, that it was

refolved by the = Chief Juftices, and the Court of Wards;

That if the Heir of him who has the Fee is of full Age,

and the Heir dies, living the Tenant for Life, his Heir

within Age, that he fhall not be in Ward for his
Body within this Provifo, for the Words of t}:a

4
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A& are, And be thar bath the Inberitance thereof dieth, &c.
bis Heir <within Age, that in every fuch Cafe, &c. fo that Co. Li

his Heir at the Time of his Death ought to be within Age,pﬁ}ne‘:ﬁg'_a‘
" which is to be intended of the immediate Heir, and not of Dy. 172. pT. 12

the mediate Heir, #1de 2 Eliz. Dyer 172, in Lane’s Cafe. 2 Co.76.b,

SONDAY's



_Swinb. 112.
Bridgm 137,
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SONDAY's. Cafe.
Hill. & Jacobi 1. :
In the Court of Wards.

MEm‘ck Sonday being feifed in Fee of an Houfe in Lam-
beth held in Chiet by Knight's Service § Aprilis 1589,
by his Will in Writing devifed the faid Houfe to Margares
bis Wife, for Life, and afier ber Deceafe bis Son William 2o
bave it, and if bhis Son Willlam wmarry, and bhave by bis
Wife any Mele Iffue lawfully begotten of bis Body, then bis
Son to have it 5 if be have no Male Iffue lawcfully begotten of
bis Body, then bis Son Samuel 70 bave the Houfe ; if Samuel
naryy, and have Ifue Male of bis Body latofully begotten,
that then bis Son to bave the Houfe afier bis Deceafe ; if
no Iffue Male then bis Son Thomas to bave the Houfe 5 if
Thomas marry, having a Male Iffue of bis Body lawfully
Legotten, then bis Son to bave the Houfe after bis Deceafe s
if be bave no Iffue Male, then his Som Richard in like
Manner, & totidem Verbis, and {o to Damniel totidem Ver-
bis 3 And then he adds this Claufe, And his Will and Mind
qogs, thas if ang of bis Sons, or their Heirs Males Iffue of
thetr Bodies go -about at any Tine to alienate, or mort-
gage the Houfe, that then the wnext Heir Yo enter
4 ‘ ' upon
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upor the Houfe and enjoy it: And afterwards Merick died,
and Williame died without Iffue Male, having 1flue Marga-
rer, (who had the 3d Part of the Houfe in refpet of the
Tenure) Samuel alfo died without Iflue Male, L bowas en-
tred into 2 Parts, and 77i%2. 5 Fac. he and his Wife fuffer-
ed 2 common Recovery with fingle Voucher, which was
to the Ufe of the faid Zhomas and his Heirs, and after-
wards 17 Dec. Thomas dled without Iffue Male, and in this
Calfe two Queftions were moved, 1. What Eftate 7 homas had.
2. If by the Suffering of the faid Recovery, he hath for-
feited his Eftate, and that thereupon the Entry of the faid
Richard was lawful or not.

As to the firft it was objefted, that when Merick devi-
fed, that 7 homas his Son fhall have his Houfe, if the Will
had not gone further, he fhould have had but for Life, then
when he added, if Thomas wmy Son marry, baving a Male
Ifjue, that then his Son to have the Houfe, that is an ex-
prefs Devife to the Son that he fhall have, and not to him-
felf. But it was anfwered and refolved, That as wel] the
{aid Thomas as the other Sons-have an Eftate () Tail to (#) Bridg. 137.
them feverally, and to the Heirs Males of their Bodiesxgi‘{'t"?{be”;f‘z .
and that for three Reafons. 1. Becaufe he farther faith, 5,;. P5 259
if he bath no Iffue Male, bis Son Richard to bave ir, which Moor 128,
is as much as to fay, if Thomas dies without Iffue Mele, gigaéijrm’?"
which Words are fuffictent to create an Eftate-tail in him. 369, 75
2. The faid laft Claufe, if any of his Sons or their Heirs Hard. 149.
Males Iffue of their Bodies go about, &c, which explains ’
the firt Words, that the Male Iffue fhall be Heir, and take “
by Defcent 5 the firft Words being, that bis Son fball bave the
Houfe after bis Deceafe, i. fhall have it as Heir ; for the
Words of the Will make it manifeft, and if any of their
Sons, or their Heirs Males Iffue of their Bodies, &c. alfo
after it is {aid, zhat then the next Heir to enter. 5. The (6)Bridgm.13y,
Thing prohibited proves it alfo; for as well his Sons as %yﬁrﬁa}r.{;z;i
their Heirs Males are prohibited to alien or mortgage, &c. 468, P
and every Reftraint (%) implies (and efpecially in a Will) Swinb, 112,
that the Parties (if the Reftraint had not been made) had g;({?;ﬁ?{ :698.
Power to do that which is prohibited, which is the Reafon 1o C6.337.'a.
that he reftrains them. And if his Sons thould have but an 38. b.

Efate for Life, (c) this Claufe of Reftraint, That if they 32 4> b.

~

. 6 Co. 41.2a.
fhould alien, &¢. that then the next Heir fhould enter, &c. Flob, nﬂ}lo.a
would be idle, and of none Effeét. Co. Lit. 223. b.

As to the 2 Point, it was refolved by the 2 Ch. Fuftices, Chb. 5% 1 o
Baron, and the Court of Wards, That no (4) Condition or 1 Rol. 418, 7
Limiration, be it by A¢t executed, or by Limitation of an Cart.23.

ule,
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. Ufe, or by Devife in a laft Will, can bar Tenant in Tail
() (iar- 23.  from aliening by (4) common Recovery for the Caufes and
1 Rol. 418 Reafons reported at large in the 6th Pars of my Reports, in
2 Brownl. 67. . : . d
10 Co. 37. 3. Sir Anthony Mildmay's Cafe 5 and according to thofe Re-
%s;.b.;_g.a.‘;z.b. folutions the Cafe was decreed, &e.

o. Lit.223.b.

224. a. Hob, 170, 6 Go. 41.2. Cr. Jac, 697,698, 2Rol, Rep. 468. Godb. 351. Swin-
112,

Quick’s
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QuiIck's Cafe.
Paich. 9 Jac. 1. | )
In the Caugft‘ of Wards.

Ueen Elizabeth Lady, Fobn Northcote, and Thomas
N .. Quick Tenants in Common, of the Manor of Newroz
- ¢ (being the Mefnalty held of the Q. iz Cgpize by Knight’s
Service, and one Will. Bodley Tenant peravail of three A-
cres of Meadow, called Warram: Meadow, held of the Ma-
nor of N, by Knight's Service. Thomas Quick, 34 Fl. in-
feoffed Babb and others of his Moiety of the faid Manor,
to the Ufe of himfelf for his Life, and after to' the Ufe of
Fobn Quick his Son and Heir apparent in Tail, and after- -
wards to the Ufe of the Heirs of Tho. Quick 5 and after-
wards Will. Bodley of the faid three Acres of Meadow en-
feoffed the faid Fobn Quick and his Heirs, and afterwards
Fobn Ruick five Days before his Death, and being fick, by
Collufion betwixt him and his Father, enfeoffed his Father
and his Heirs, to the Intent to defraud the {aid Fobuz Norrh-
core of the Wardfhip of Audrew, Son and Heir of Fob#'
uick, being an Infant within Age, and afterwards Fobn
Luick died ; after whofe Death fobz Northcote {eifed the
Body of Andrew Luick, and afterwards 7homas Quick
died, after whofe Death the Moiety of the faid Manor
defcended to Andrew Quick. The Queftion was, Whether
the Wardfhip of the Body and of the Moiety of the faid
three Acres of Meadow belonged to the King, or te the
faid Fobn Northcote. And this Cafe was argued by Countel
learned on both fides, in Hillary and Eafter Terms : Ard 2.
Queftions were moved in this Cafe. : S
1.When 7. Quick Ten’t in Tail in Remaind.of the Mefnalty
died, his Heir within Age,then accru’d to the K.be sinning of =
L : Wardfhip,
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(%) Hardr, 24.

{¢) Hardr. 2,4,
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{d) Hardr. 27.
* pPolt. 132, a,

Antea 126. b,

Quicx's Cafe. Part IX,
Wardfhip, fwhen Ten'tfor Life died, and by the Death of
o. accrued to Northcote Wardfh, of the Body, in refpeét of
the Feoffm. by Colluf. of the faid § Acres of Meadow, and of
the Moietyof the 3 Acres of Meadow; and afterwards when
7. Qnick who was Ten't for Life of the Mefnalty died, then
was the K.’s Title, which was begun before, confummated ;
and therefore it was argued, that the K.’s Title fhould be pre-
ferred ; for now the K.’s Title is by the Defcent from him in
the Remaind.and the Death of the Tent’t for Life is but the
removing of the Impedim. Et quando jus Do’ Reg’ & fubdi
ti infimul (a)concurrumt,jus Reg’ preferri debet. As in Dame
Hale’s Cafe, (b) Husband and Wite Joint-ten’ts of a Term for
Years, the Husb.is felo de f, he fhall forfeit the Whole, Ploze.
Come.262. and yet there it furvives till Office,but after Office
it has Relation, either before, or at leaft to the Time of the
Death. So in the Cafe at Bar altho’ the K.’s Title isnot full till
the Death of the Ten’t for Life,yet when he dies,then the K.’s
Title is by the Defcent which accrues together with the Tit,
of Northeote by the Death of 7. Quick. Nota the Cafe putby
Wefton in Dame Hale’s Cafe of difcent toa (¢) Villain being I-:
deot,263.0.Vide 44 E.3.25.4. if the K. and 2 common Perfon -
join in 2 Foundat. the King is Founder. As to that it was an-
fwered and refolved, that in this Cafe the Intereft veftéd in
Nortbeote fhall not be devefted ; for the T'it. of Northcote was
(4,confummated by the Death of 7 .Quick,but by his* Death
the K. had but a Poffibility if Zhomas fhould die during his
Minority ; for if 4nd. Quick had come of full Age,during the
Life of 7. Quick, he fhould never be in Ward, altho’he was
within Age at the Timeofthe Defcent of the Remaind. And
Binghane's Cafe in the 2 Part of my Reports f91. proves,that
itis but a Poffibility : For if after the Defcent of the Re-
maind. and before the Death, of the Ten't for Life, the Seig-
niory is granted over, and afterwards the Ten’t for Life dies,
the Heir of him in the Remaind. within Age, neither the
Grantor, nor the Grantee fhall have the Wardfhip of him,
Vide 24 E. 3. 25. the Cafe of the D. of Lancafler : But the
faid Point never came in Queftion, for by the Feoffm. of 7.
Luick of the faid 3 Acres to Zhomas, the Mefnalty as to
the faid 3 Acres was extinét, becaufe 7. Quick bad the Re-
verfion of the Mefnalty ; fo that the Reverf. being extind,
no particular Effate of the Mefnalty, either for Life or in
Tail, can remeain. And that was the clear Opinion of the
two Chief Juftices and 'Chief Baron. Pide 3 H.6. 1. 15 E.4
12 & 40 E. 3.14. the Cafe of Warranty. f
2. It was moved, That when the Tenant makes a Feoff-
ment to certain Perfons by Collufion, that the Lord ought to
recover the Land by Writof Right of Ward, before he fhall
have a Writ of Ravifbment of Ward: and therewith a-
gtee F.N. B.a34. (143) k. 12 H 4.13. b. 33 H 6. 16.
by Prifor, and the Statute of 54 H. 8. in Cale of Col-
lufion gives a Writ of Right of Ward for the Body
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and Land, and therefore in this Cafe Northcote could not
feife the Ward till he had recovered the Land ; and then it
was obje@ed, That the Title of the King by the Death of
T homas Quick isin Poffeflion, and fhall be preferred before
the Title of Northcote, which is only in Aftion. As to
that it was refolved, That the Title of Wardfhip which ac-
crued to him by the Death of Fobn Quick, (2ltho’ it fhould
be in A&ion) fhould not be devefted by the Death of an-
‘other Anceftor, f. of Thomas Quick.

- f S 2 BEWLEY's



Parr IX,

BEWLEY's Cafe.
Trin. 9 Jac. 1.
In the Court ‘of Wards.

LEonm'd Bewley feifed in Fee of an Houfe and certain
Lands in Culgath in the County of Cumberiand, died
thereof feiled 25 Fan. an. 38 El after whole Death it was
- found by Office, that the faid Houfe and Lands, with the
Manor of Culgath, whereof they were Parcel, by the At-
tainder of Treafon of Andrew Hartley were forfeited to
King E. 2. and afterwards K. E. 2. by his Letters Patent
granted the faid Manor, whereof, &¢. to Morisby vin Fee,
tenend’ de nobis & heredibus noftris per fervitinm medie-
tay’ feod: unius militis imperperunm, & reddend inde no-
Ley de Gard bis & hered’ noftr’ per annum ad Scaccar’ 10l. & faciend
&e g 1% aliis Capital Dowr’ feodi illius fi qui fuer’, reddis’ & fervi-
tia quee inde debebanrur antequam ad manus noftras deve-
nerunt, Salvis nobis € herved’ nofty’ feod’ militm, &5 ad-
wocationibus ecclefiarum, §5¢. and tound further the other
~ Points of the Writ : By Office after the Death of Morisky
. anno 22 E. 3. it is found, that the Manor of Culgath, where-
of, &¢. is, and before the Attainder of Haxtley was held of
Roberr Nevil of Hornby, qui illud renuit de Doinino Rege
in capite per fervitium 16 s. € 8 d. ad cornagium folvend’
ad feftum affumption’ beate Marie pro tote anno. Et Fura-
wores pred ulterius dicunt, quod poft mortem Chriftophori de
- Morisky 3 partes 4iti manerii tenentyr de Domd’ Rege per
Jervitium militare : And by an Office found ann0 29 E. 3.
and another 48 E. 5. and by a Record anino 8 H. 4. i com-
puto Colleltoruim rationabilis auxilii, &e. and by Office
anuo 17 H. 8. and by Office anno 38 H. 8. it was found (al-
tho’ it was not in one and the fame Manner) that the faid
Munor of Crigath was held of the King ger fervitium mi-

litare. . .
‘ And
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And it was refolved by the two Chief Fuftices, and the vey de Gards,

Chicf Baron, that by the Patent of King F. 2. the Tenure &c. 4.

of the Mefne fhould be revived, altho’ the King in the firft

Place had referved to himfelf other Services, /. Knight's

Service, where the Mefne before the Attainder heid of the

King in Socage, as appears by the faid Office in 22 F. 3.

and altho’ the King had referved another Rent, yet becaufe

the Xing for his Honour, and in Advancement of the an-

cient Right according to Equity and Confcience, exprefly in-

tended that the Menalty fhould be revived (which by the .

Attainder of the Tenant peravail by Rigour of Law, with-

out the Faulr of the Mefne was extin&) the Claufe of Revi-

vor of the Mefnalty fhould be preferred before his Profit ;

and therefore the Tenant peravail fhould hold of the Mefne,

as he held before the Attainder, and the Reflitution of an

ancient Right fbould be preferred. And Sir 7. Molyw’s Cafe

in the 61b Parr of my Reports, f. 5. was affirmed for good 6 Co. 5.b. 6.2,

Law. Vide 2 E. 3. 35. fens 60. b. 8 E.3.283. (2)17 E.3.59.(3) 6 Co. 6. a.

b. 25 E. 3.46. 46 E.2. Petition (b)) 19. 49 F. 3. 10, 22 4[] 13 Co. 73.b.

53. 31 Aff. p.30. 4 H.6. 20.33 H.6.7. Notaupon the fard 7% % ";,,,_

Books a Difference betwixt a Creation of a new Tenure, (5) 6 Co 6. a.

without any afpe to the ancient Right, for there the firft Lir. Rep. 43.

Refervation fhall fland, and betwixt a Reftitution of an an- 21nft. so1.

cient Tenure ; for that fhall be preferred before the Refer-

'vation, which is firft in Words.” Nozs, agood Difference,

S 3 TH -
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TaHomas Hovrt's Cafe.

Mich. ¢ Jacobi 1.
In the Court of Wards.

I_TRzmcz's Holt the Grandfather had Iffue Thomas Holt the
47 Pather, his eldeft Son, and fout other Sons; 7 omas had
iffue Francis 3 Francis the Grandfather being feifed of di-
vers Lands in Fee ‘of the County' of Lancafter, Part of
which were held of the King by Knights Service in Capire,
and the reft held of others, conveyed Part of his Lands held,
and of the other Lands not held, to the Ufe of Tho. Holt
the Father, and Conflance his Wife, yet living, for their
Lives, and afterwards to the Ufe of Francis the Son, and
to the Heirs Males of his Body, with divers Remainders o-
ver in Tail, the Remainder to Francis the Grandfather for
Life with other Remainders in Tail, the Reverfion in Fee
to the Right Heirs of Francis the Grandfather, and convey-
ed other Lands held, &c. to the Ufeof himfelf for Life,
with feveral Remainders to other of his younger Sons then
 living, for their Lives feverally, the Remainder to 7 /omas
" the Father for his Life, the Remainder to Frazcis the
Grandfather, and to the Heirs Males of his Body, with di-
vers other Remainders, the Reverfion in Fee to Fran-
cis the Grandfather and his Heirs; Framcis Holt the
Grandfather died, Zhomas the Father being of full
Age, who tendred his Livery, and died before Livery
fued, or Office found, Fraucis the Son being of full
Age ;5 and all this is found by Office ; Frazncis the Son conti-
nues the Livery, Conflance the Wife of T homas the Father,
and the four younger Sons of Francis are yer living.
And two Queftions were moved in this Cafe : 1. If the
King fhould have any primer Seifin in this Cafe in Poffeffi-
on. 2. If he fhould have any primer Seifin for the Reverfis
on in Fee (expetant upon the faid Eftates-tail) which
defcended after the Death of the faid Zhomas the Father.
; And
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And in this cafc thefe points(the cafe being often debated,and
good confiderat. had)were refolved. Asto the firft3points were
refolv’d, 1. That by the death of 7)o, before livery fued, the
K. had loft having any primer feifin afier the deathof Fra.
the Grandf. as betore in () Northeot’s cafe, and in (&) Hale’s 2) Ant.120.b,
cafe in the 8 part of iny reports, and oftentimes ithzs been re- (&) ¢~ 1720,
folv’d. And there isa difference betwixt livery or primer feifin,
and mean rates, forlivery or primerf{eifin isloft by thedeath of
the Heir,but meanRates, if any are due, not; for they are ab-
folutely vefted in theK..2. That Fr.thefon thould not fue live-
‘ty, or pay any primer feifin, becaufe he was out of the ftat. of
32 H.8. &5 54 H.8. asalloit has been often times refolved, be-
caufe after the death of the grandf. primer feifin was due-by
the father,and the fon living the fath. is not within the flat.3,
That where the ftatutes of 32 §554 H. 8. give the K. primer
feifin in cafe of alts executed, that if the K.has a primer feifin,
the ftat. is (¢) fatisfied, and he fhallnot have of others in re- /)2 €o. 93.b.
maind. or of theyounger fons,§5¢. as the common experience is Go. Lit. 78. 2.
in the court of wards. Then it was firongly urged, that inthis
cafe for asmuch asa rightand intereft of primer feifin was vefl-
-ed in the K. altho’ afterw. by the a&t of God by the death of
'h.the primer {eifin by a& in law is difcharg’d, yet for as much
as the K. fhould have but one primer feifin, that for the land
convey’d to the younger fons the K. fhould not have any pri-
mer feifin ; but it fhould be accounted the laches of the K.’s
- officers,that they did not farce 75.tofue livery, or have taken
fecurity of him to anfwer it. But it wasrefolv’d, that the K.
fhould have primer feifin for the lands convey’d to the young,
fons in this cafe, becaule they are within one of the 3 cafes in
which wardfhip and primer feifin are given to the K. by the
faid adls, 5. advancem. of his wife, preferm. of his child. and
“paym. of hisdebts: And the reafon and caufe of this refolution
was, that when the faidaéts give the K. primer feifin, itisin-
tended of an actual and effeltual primer feifin, and not of any
which is mathematical and imaginary, for theK.ought always
to have the full and compleat * effe&t of the thing which 1s ¢ ;o 43, 2
due to him; and therefore if one who is withinthe faid 3 cafes Lit. Rep.” 135.
dies before livery, {othat the K. has loft his primer feifin,and
has not the effet of the ftat. theK.fhall have primer feifin ofo-
thers who are within one of the faid3cafes but notof any other
who is out of the faid 3 cafes) and thisrefolut.is well proy’d by -
former refolutions and authorities in the like cafes; and there- (C .
fore if the K.hastitleto prefent by lapfe bac vice, and he pre- ;o1 3’ iy
fents,and his clerk is admitted and inflituted, and dies before it Rep. 135,
induétion, the (#)K.fhall prefent again, for he has not the full DV'C?ﬁi-, pl. i
and compleat effect of his prefentat, as it was refolved by Sir(l?,i Re v3ie
Sames Dyer € rotam Curiam in Giles’s Cafe 18 El. in Com-6Co.22. b,
muni Ganeo.  So it the King marries a Daughter, whom ‘;400" de
he hes in (¢) ward, infra annos nubiles, and before thege ;o "
age of confent the Husband dies, the King fhall bave the -
marriage of the Heir agzin, becaufe the firft marriage was
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‘the 6 Part of ny Reports, f. 22. b. and yet inthefe Cafesa
(4) Co. Lit. 19: common Perfon fhall be barred. In (2) 6 E. 3.56. 4. b the
293 b. 3700, Cafe was fuch, King H. 3. granted the Honour of §. Pﬁl(ey
with the Advowfon of Mixby thereto appendant, Rich.
Com’ Cornub’ € Reg® Almannorum, and to the Heirs of his
Body, faving the Reverficn to the King, which Earl had I~
fue Fdmund his Son, and died 5 Edmund his Son Ottap’

not compleat, as it is refolved in Ambrcfia Gorge's €qfe- in

Purjic a’ 8 E. 1. levied a Fineof one Acre of Land Par--

cel ot the faid Honour, with the Advowfon of the faid
Church of MixZy, to the Bithop of Rochefter, &c. which
Alienation was before the Statute de Donis Conditionalibus
made anno 13 E. 1. and afterwards the faid Fdmund Earl
of Cornwal died without Ifflue. And by the Authority of

that Book it appears, that altho’ the Alienation was made:

before the Statute, and poft prolent fufeitatam, the Donees
and their ITues Fabuerunt poreftatem alienand: to bar the

Reverfion of common Perfons, yetit fhould not bar the K.s -

‘ Reverfion, altho’ it be with collateral Warranty, if there be
(6)Co. Lit.  not Affets defcended, fo that the K. may have a full Sa-
;9& 3l7l°'ab' tisfaction and Recompence, for without Warranty and Re-
“Caiy:n’s Cafe. compence it is not fuch compleat Alienation, becaufe it mo-
B:.'Aflers per 'ved from him who had pot a compleat Eftate, which fhould
picensl bdr the King of his Reverfion : And therewith agrees (3)
F¥itz, Garraney 45 Aff- 2. 6. and yet in the Cafe of a common Perfon fuch
68, bare Alienation before the Statute, without any Warranty,
?ﬂ;ﬁ"‘;ﬂ““‘aﬂ‘ or collateral Warranty, without any Alienation would bar
s53. b "% the Donor in fuch Cafe. As to 2. it was refolved, and fo was
10Co. 96.b. it affirmed by the Attorney of the Court of Wards, That the
g;‘{-le:fh’opg&f;'Ufage had always been in fuch Cafes, that Francis being
Roy s. of full Age atthe Death of 7 homas the Father, the King
¥ 10 C». 80. b. fhould not have Primer Seifin * of the faid feck and fruitlefs’
gf))f;al'?‘g'i)m' Reverfion in the Cafe at Bar 5 and the Reafon is, becaufe
12.a. b. xxc. the Words of Prercgativa Regis, ¢. 3. are (¢) Rex habebit

‘ Frimam feifinam, &c¢.. capiendo exitus eorundem terrarum
&5 tenewenrorum donec, §&c. So when no Rent or Profit is

-

referved, the King can’t take exizas; €c. in fuch Cafe but -

if the King’s Tenant by Knights Service iz Capite makesa

gift in Tail,” rendring a yearly Rent or other Profit to him
and his Heirs, and dies, his Heir of full Age, there the K.
may take Primer Seifin of the Rent or Profit which defcends
tp the Heir for one Year : And fo Noza for fuch a feck and
frujtlels Reverfion the Heir fhall be in Ward if he be with-

in Age, but fhall not pay Primer Seifin for fuch fruitlefs -

Reverfion, if he be of full Age ar the Time of the Death

Qf the Ap’c(eﬁor, '
Mart-
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MATTHEW MENEYy Cufe.
Mich. 9 Jac. 1.
In the Conrt of Wards.

Mﬂttke‘w Mene the Grandfather being fcifed in Fee of 1° Co. 80. b,

divers Mefluages, Lands, and Tenements in Kent of

Cuftom of Gavelkind, and of an Houfe held of the King

by Knights Service iz Capite, and the Refidue of common

Perfons in Socage, had 1flue Andrew, who had Iffue Maz-

" thew, Thomas, Foln and Andrew : Andrew. the Father

died, Matthew the Grandfather by his Will in Writing de-

vifed all his faid Lands, viz. to Afar. eldeft Son to Andrew

the Father, one Part, and to the Heirs of his Body, and to

T homas fecond Son of Andrew the Father another Part,

whereof the Houfe held in Capite was Parcel of like E-

ftate ;and to the other Sons of the faid 4ndrew the Father

other Parts of the like Eftate : Marthew the Grandfather

died feifed of the faid Mefluages, Lands, and Tenements,

Matthew the Son being of the Age of 15 Years, and all

the faid Brothers of Mazthew being alive 5 and all this was

found by Office. And in this Cafe 2 Queftions were moved. 1.

Whether the King fhould hava a 3d Part of the Mefluage

only, and not of the other Lands not held of the King? 2.

Admitting he fhould have a 3d Part of the whole, whether

he fhould have a full 3d Part out of the Partof the eldeft Son

only, or out of the Partof every Brother? And as to the firft

it was ftrongly urged, that the K. fhould have buta 3d Part

of the Land held, and of the third Part of the Part of the

eldeft Son ; and their principal Reafon was, becaufe if no

Will had been made, the K. fhould have but the 3d Part of

that which defcended to the eldeft Son, and not of the Parts

which defcended to the younger Sons, for where the Stat, s

of Prercgativa Regis, c. 1. faith, Dominus Rex babebir ltasz' Traiog.

Cuftodiam  omnium  terrarum eorum qui de ipfo tement

in Copate per fervitium  militare, §c¢. de quocunque
reii-



Martaew MEene's Cofe.  Parr IX

tenuerunt, &c. it is meant, if the Land defcends to the
fame Heir, to whom the FEand held defcends; but if any
Part defcends to another Heir, the King fhall not have it,
and therewith agree 12 E. 4. 18. & Sramf. prerog. 8. b
And the Statutes enable one to devife 2 Parts of his Lands
for the Benefit of his Children, where the King would
have all if no Devife was made; butin all Cafes where no
Will is made the K. would have nothing, there the Stat,
gave not any Wardfhip or Primer Seifin, altho’ a Wil] be
made, and thereby the Land devifed to his Sons, for that
is not within the Purview of the faid Alls. To which it
was anfwered and refolved, That it is true if no Will had
been declared, the King fhould not have the Lands held
of others in Socage, which defcended to younger Sons, but
when by the Will (to which he isenabled by the Statutes)
he devifes them to his Sons, in fuch Cafe the Saving in the
fame Statutes gives the King Wardfhip and Primer Seifin ;
and therefore a flronger Cale was agreed for Law, Tene-
ments devifable by Cuftom in (#) London came to King H,
pl. 21, .8. by the Diffolution of Abbies, and afterwards the King
Dall. in Relw. by his Letters Patent granted them in Fee to hold by
?1')":1'11’{“226!‘},“' Knight's Service iz Capite, and the Patentee by his Will de-
I o. " vifes them for Preferment of his Wife, Advancement of
Dail 64.pl. 24, his Children, or Payment of his Debts, and dies, his Heir
§§',§" 6%‘* within Age, the King fhall have the 3d Part in Ward : And
M)t,)on'477o,. yet the Devife is good for the whole Land by the Cuftom,
1 Anderf. 52, without any Help of the faid Statutes of 32 & 54 H 8. And
& 147, b notwithftanding the Kingin fuch Cafe fhall have the Ward-
Beal. in Kel. {hip of the 3d Part by Force of the faid Saving in the faid
214. Statutes 5 and therewith agree 5 Mar. Dyer 155. 6 FEliz.
?f“&e‘n“]ﬁ‘f“f’“ﬂalﬁfon 4 Pafth. 20 Eliz. between * Barbor and E. his
pl.zo0. Wife Plaintiffs, and William Long Defendant, in Partitione
%C& 35-a.  facienda, Judgment given upon a fpecial Verdi& reported
,,Fasll;’x;'rﬁé‘( s) by Bendloes Serjeant : Wherefore it was refolved that the
: K. aforriori in the Cafe at Bar fhould have a 3d Part of the

{4} 10 Co, 34 b.-Who-le' . .
8 Co.173.b.  As tothe fecond Point, it was allo refolved, that the K.
(¢) 2 Co.25.b. fhould have the 3d Part out of every feveral Part,fo thatthe
gd??) ;:ro.sz-s Charge fhould be (Z) equal, and fhould not fall upon one
138, “only. Vide 35 H. 8. Teftaments (c) Br. 19. 4 E. 3. Afife

P .
3 go.bgr.b. 178, Vide 21 & 22 Eliz. (d)Dyer 366. &.
t Reb. 97. .

(#) Dyer 155.
1. 21

AsCOUGH
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AscouGHYs Cafe.
Mich. 9 Jacobi L

In the Cowrt of Wards.

Vs

T was found by Office, after the Death of William Af-
congh Efq; that Sir Edward Afcongh, Father of the faid
William, was feifed in Fee-Tail of the Manor of Zarcy,
and of the Manor of Selby in Srallingberough in the County
of Lincoln, the Remainder to Francis his Brother in Tail,
the Remainder to the faid Sir Edward in Fee; And that
the faid William Afeough was feifed in Fee of an Houfe
31 Acres and an half of Land, 9 Acres of Meadow, and
> Acres and an half of Patture in Srallingborough aforefaid,
and held them of the fa’d Sir Faw. Afeough, as of his Ma-
nor of Darcy; fod fer, que [fervitia Furatores ignorant s
And that the faid Wi/l was alfo feifed in Fee of an Houfe,
and 40 Acres of Land, &c¢. in Owresby in the faid Coun-
ty, and held them of Sir Thomas Mounfon, as of his Ma-
nor of Owresby in the fame County; and afrerwards, upon
the Marriage of William with Katharine the Daughter of
William Henage, the {aid Sir Edward and Francis levied a
Fine of the faid Manors to the Ules following, wiz. of
fome Part in certain of the Manor of Darcy, and of {fome
Part in certain in the Manor of Sc//3, to the Ufe of Wil-
liam and Katharine for their Lives, and to the Heirs Males
of the Body of the faid William, the Remainder to the
Lid Sir Edward in Tail, with other Remainders in Talil,
the
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the Remainder to Sir Edward in Fee 5 and for the Refi-
due of the faid Manors to the Ufe of Sir Edward for the
Term of his Life, and afterwards to the Ufe of the faid
Williziz and to the Heirs Males of his Body, with divers
Remainders over in Tail, the Remainder to the rignt
Heirs of the faid Sir Edward; and afterwards the faid
William died, as aforefaid, feifed, Edw. Aftonugh his Son
then being within Age, and that the faid Manors of Darcy
and Selby are held of the King by Knight's Service 7z Ca-
pites and that Sir Edw. Aftough the Father, Williane and
Katharine are yert alive. ,
And the fole Point in this Cafe was fhortly fuch. The
King Lord, Mefne, who held by Knight’s Service iz Cs-
pite, Tenant peravail in Socage; the Melne granted the
Mefnalty to the Ufe of himfelf for Life, and after-
wards to the Ufe of the Tenant peravail in Tail 5 if in
this Cafe the Mefnalty be fufpended during the Life
of the Mefne, by Force of this Remainder-in Tail. And
in was refolved, that a Remainder in Tail, or for Life, ex-
pettant upon an Eftate for Life or in Tail, fhall never fuf-
pend 2 Mefnalty, Seigniory, Rent, &c. For altho’ the Re-
mainder vefts immediately, yet it can’t fufpend the prefent
Freechold of the Rent during the Life of the firft Tendnt
for Life, becaufe the Tenant for Life is Tenant to the Lord
or to h'}m in Reverfion as long as he lives, and he fhall do
the Services, and the Avowry fhall-be made upon him, for
he is the very Tenant by the Manor; and during his Life
the Heir of him in the Remainder in Tail fhall not be in
Ward, &c. and as a Seigniory, Rent, €c. can’t be (4) fuf- -
pended in Part and in ¢ffé for Part, in Refpeét of the Land
out of which it is iffuing ; fo a Seigniory, Rent, &¢. can’t
be fufpended in Remainder, and in ¢ffe for a particular E-
ftate in Poffeflion, for then (&) Fraltions of Eftates would
enfue, and particular Eftates would be created without Do-
nors or Leflors, againft the Rules and Maxims of the Law:
But in this Cale aforefaid, if the Mefne grants his Mefnal-
ty to one for Life, or in Tail, the' Remainder to the Te-
nant peravail in Fee; there the Mefnalty is extinét, be-
caufe he has as high an Eftate in the Inheritance of the
Mefnalty as he has in the Tenancy, and there is not an
Poffibility of reviving the Mefnalty. And in the fame Cafe
the Mefnalty is not extin& for the Inheritance, and in effe
for the particular Eftate for Life, or in Tail, in Poffeffion;
but the Mefnalty by the Remainder in Fee is extin& in
the Whole, for otherwife in the fame Cafe this Abfurdity
would enfue, €. that there would be a Fee-fimple of
the Tenancy peravail, and alfo a Fee-fimple of the Seig-
2 niory
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njory paramont, and but an Eftate for Life, or in Tail of
the Mefnalty only; and fo a Tenancy in Fee fimple  would
be only held of a Mefhalty for Life, or in Tail, and a Seig-
niory 1n Fee would be iffuing out of a Mefnalty for Life or
in Tail only, which is impoffible, and by ne Means cin Le.
Vide 3 H.6. 1. 15 E. 4. 12. '
' Nota, Reader, I conceive, That if the Lord grants his
Seigniory for Years, the Remainder to the Tenant peravail
for Life, in this Cafe the Seigniory is fufpended, becaufe
the Tenant for Life has the Freehold of the Seigniory, and
he is Tenant to every Pracipe of the Seigniory, as in the
Cafe of Lit. lip. o.c. Attorn. f.128. if (4) Land is leafed to a(“>6‘.3°- Lie.
Man for Term of Years, the Remainder to another for Term {0 org. 71
of Life; and afterwards the Leflor grants over the Rever-Lir. 129, a, b,
~ fion, and he in the Remainder for Life attorns, it is 2 good
Attornment, and fhall bind ‘the Leflee for Years, without a-
ny Attornment made by him, forhe wes Tenant of the Free-
.- hold ; and at the Common Law the Tetmor for Years was
fubje&, and under the Power of the Tenant of the Frechold, .
for he fhould not (2) falfify a Recovery at the Common (é)FEl\]I-BJS’S-@
Law againft the Tenant of the Freehold, becaufe he had 5'¢. '523'4;7‘8‘
but a Chattel. And where it is faid in this Cafe, that the Piowd: 83. b
Seigniory can’t be fufpended in Part, and in effé for Part, as 7 H-%7. 1. b
itis held in 32 H.8. Tit. (¢) Extinguifyment Br. 48. that Zof\L'iézjg a
is regularly true, but baler hec regirla plures fallentias, all Br. Fauxiticr de
which may be well explained with this Difference between R?Cvl‘ﬁe'v 25,
the A& of the Party, and Atin Law, or theA@ of a 5d Par-v(:).’gz_ heb. soo.
ty : Forby A¢t of the Party, be it rightful or wrongful the 1 Rol. 933,
whole Seigniory,t¢. is fufpended; and thereforeif the Lord, 0. Lir. 148,b,
or Leflor difleifes or (4) oufls the Tenant or Leflce of any ('d) %’ffﬁf]
Part, the whole is fufpended, as it is held in 11 E. 3. 148.6.
Ceflavit 21. 7 H. 6. 26.4. 55 H. 6. Avowry 46.(¢) 9 E. 4. ! Rol-938.
1.4. 4H.7. 6. b. (f) 32 H. 8. aforefaid. And the Book in i\gg&’ig):‘
21 E. 4. 29. . ismilprinted, for there it is faid, guod fuit ne- menry.
gatum by all, where it fhould be quod fuit conceffum by all léf' BLa,r- 39.
the Juilices. Vide 9 E. 3. 7. The Law is the fame, if" the (f(;';z"lgl"%g'b‘
- (g) Lord takes a Leale of any Part of the Tenancy, the Br Extinguith-
whole  Seigniory is fufpended, as it is refolved in 32 H. 8, meut 48"
‘before. Soif a(h) Commoner takes a Leafe of any Part of Cﬁ%%" Lit.
the Land, in which, &c. the whole Common is-fufpended 5 (4) 1 Anderf;
- and therewith agrees 11 H. 6. 22. 2. . But in the Cafe of 153 ;
(¢) Rent-Service, if the Lord purchafes Part of the Tenancy Aégﬁl’t?}‘f’ 44
. in Fee, Part is extin&, and ine¢ffe for the Refidue. Now, 3 Co. 79. a,
for the other Part of the Difference by A& in Law, a Seig- (?) Lic.Seé.
niory may be fufpended in Part, and in effe for Part; and &2 . 7.b
therefore, (k) if the Lord feifes the Wardihip of the Land ;5.2
~ of his Tenant by Knight's Service, now the Seigniory is (k) Co. Lit.
fufpended, but if the Guardian endows the Wife of the ;4181511).939
Tenant of the third Part of the Tenangy, now the R
third Part of the Seigniory is revived, and the Tenant in
Dower
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(#) 1 Rol. 685. dower fhall be () attendant to the guardian for 3 parts of

$Lo.36.3+  the fervices, becaufe the tenant in dower is in by at in law,

(4) Co.Lit. s it is held in 35 E. 3. Dower (b) 138. and for the fame

(’38&‘ Lir. Reafon, if a man (¢) feifed of lands in fee takes a wife, and

150. a. infeoffs another, the feoffee grants a rent-charge to the hus-

. band and wife, and to the heirs of the husband, the husband

dies, the wife is endowed of the 3 part of the land, out of

which the rent is {ffuing,  the 3 part of the rent in fuch cafe

which the wife has for life is extin&, and the 2 partsof the

rent remain to her, iffuing out of the other 2 parts, for altho’

itis a rent-charge, yet by a&t in law it fhall be apportioned,

(@) Lo.Lit. g5t is adjudged in Furden’s cafe, 5 E. 2. (d) Avowry 206.

(Iesjog:: Appor- Vide 30(e) Af p. 12. where a rent-charge fhalt be fufpended

tonment 11, in part, and in eff for part by aét inluw 5 and 29 4[J. ¢l 10. .
Br. Exringuith- 1f ‘guardian in knight’s fervice feifes the land of one daugh-

3‘,?&?'143. b. ter and heir within age, the other daughter being of fu}l age,

(f) Co. Lir, there the feigniory is fufpended for one moiety, and in effe

148.b.  for another moiety: So if two (f) coparceners are of a feig-

niory, and one diffeifes the ter-tenant, or comes to the land

by defeafible title, the other may diftrain her for her moiety

of the feigniory, for the aét of her coparcener can’t prejudice

her in fuch cafe. And where it is faid in the cafe before,

that where the tenant makes a leafe for life, or 2 gift in tail,

the remainder over in fee, that the tenant for life, or donee

“in tail is very tenant by the manner to the lord paramount,

(z)Co. Lit: it is true that at the com, law there are (g) four manner of

;59&3 ‘l’ 1 avowries for rents, fervices, &c. 1. By reafon of a tenure,
J0Ct. .53 . .
wan 7319 ypon one as upon his very tenant, and that is when the lord

Reym. 257. has fee in the feigniory, and the tenant has fee in the tenan-
cy, ut fuper verum tenentem funm : =, Upon one as upon his
very tenant by the manner, ur fliper verum tenentem funm
in forma pred’; and that is when the tenant makes a leafe
for life, or a gift in tail, with the remainder in fee, in that
cafe, if the lord has fee in the feigniory, he fhall avow upon
the tenant for life, or donee in tail, as upon his very tenant
by the manner. 3. Upon one as upon his tenant by the man-
ner, omitting this word (very), and that is when the lord has
a particular eftate in a feigniory, as an eftate in tall, eftate
for life, or lelsinterelt fuger tenentem fuum in forma pred’s
{o fhall the donor upon the donee, the leflor upon the leflee
for life, or years. 4. Upon the matter in the land, as within his
fee and feigniory ; as where the ten’t by knight’s fervice makes
a leafe for life rendring rent, and dies, his heir within age,
the guardian fhall make fuch avowry upon the leflee, f. fu-
Per materiam fred’ in tevris € tenementis pred’ ut infra .
Jeodum € dominium fuum, And all thefe forms of avowries-
you will find in your books 20 H.6. 9. > H. 4. 24. 12 E. 4.
2. 26 H. 6, Avow.1y. 9ELDy.257.0. $H.7.11.9E.4.24.20F.3.
Avowry 131, 47 E. 5. f wir’ 38 H,6.23. But now by the Stat.

! 2 4 21 H 8.
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21 °'H. 8 cap. 19. The Lord (4) may avow the Taking of(g) Ant.23. b.

the Diftrefls within the Tenancy, as in Lands or Tene-> 'a'_

ments within his Fee or Seigniory, without making anyc6°- 16“-263- b.
% {Avowry upon a Perfon certain ; but the Lord has Liberty," 9. D

if he will, to make his Avowry according to the Common
Law.

4

[But it feems in both Cafes, the Lord muft prove bis Ti-
tie, if Iffue bé taken on the Avowry, 2.1

THOROUGH-



Diem clavfic
extremum,

Part IX

"THOROUGHGOOD's Cafe.
Hill. 9. Jac. 1.
In the Conrt of Wards.

3

T was found by Office in the County of Cambridge,. 21
Fan. anno 36 Fliz. by Force of a Writ of Diem claufit
extremum after the Death of Robert Thoroughgood, that
he was feifed in Fee of an Houfe, &c¢. and divers Lands
and Tenements in Tadlowe in the County aforefaid, and
that the faid Houfe, &5c.' was held of the Xing'in Chief by
Knight’s Service ; and he being thereof fo feifed fecir €&

Sfigillavit in difto ‘meffuagio quoddam feriprum indentatum,

in hec verba : Toall Chriftian People, ¢, Robert T borough-
good {endeth Greeting, &¢. Know ye, that I the faid Ro--
bere for divers good Caufes, &c. have given, granted, and
enfeoffed, and by thefe Prefents do give, grant, enfeoff
and confirm to Henry Hution and Edward Eliot all that
my capital Mefluage, &c. Lands and Tenements, &c. Ha-
bendue unto the {aid Henry Hutton, and Edw. Eliot, and.
their Heirs, §¢. dar’ 18 Fulii anno 55 Elin. Er witerius 4i-

- cunt, quod pred’ Robert’ facens in cxtremis deliberavit in

pred meffuagio pred’ 18 Fulii feriptum pred’ indentatum
prefatis Henvico Hurton 8 Edwardo Flior pro £ in nomi-
e feifine pred’ me(fuagii & omnium refiduorum terrarum
& tenementorum in 4iflo feriptoindentatocontentorune: And
further found the other Points of the Writ, And upon this
Cafe 2 Queftions were moved 3 1. If in this Cafe the Jury
‘have found a {ufficient Delivery of the Indenture, to make
it a Deed in Law. 2. If this Delivery of the Indenture
in the Houfe, in the Name of Seifin of the Houfe,

()1 Rol.24. and of the Refidue of the Lands and Tenements aforefaid,
Co. Lit.36. 2. was g fufficient Livery of Seifin in Law, -or not. As

49. b
Cr
Dall. 105.

Bl.356,356. to the Firfl, it was refolved, that the aCtual (4) Delivery

of-a Writing fealed to the Party, without any Words,
' ' s



ParT IX. TuorovcHcooDs Cafe. 137

is a good delivery ; for in traditicnibus feriptorum nown gued

dittum ef}, fed 910d gofiviic eft inf}icitur : But here he fuith, I

deliver this wiiting to you, which clearly is fufficient, altho?

he doth not fuy, asé)’his deed or as his a&t. And therefore if (4) Dall. ro4.
A. makes a writing to B. and feals it, and delivers it to Z. asfk[é,"’-z"r'

* A1 . . e or. El 520,
an * efcrow, to take effect as his deed when certain conditions g5, 346, 33,
are perform’d, it has been adjudg’d to be immediately his Co. Lit. 35, 3.
deed, for the law refpels the deliveiy to the parry himfelf, fAROl- 26,27.

. . N P X Moor 642, 696,
and rejets the words which will make the exprefs-delivery g,y
to the party upon the matter no delivery.” And therefore in Noy 6. so.
Mich. 12 H.8. Ror. (b) 551, in Banco, Anne Qulter late {rJic 85,36,
wife of Fobn Quilter, and.qthers, executors of the will of the 0y 4 jg
faid Fobn ,Qzéilier, brought an A&tion of Dept againt E4. (4) » Rol. 26.
Cobhain on a bond, &¢. the defend?’ pleaded that he delives’d
the bond to the teftator as a fchedule, upon condition if the
plaintiff made indentures between the defend. ex wna parre,
& prefar Teflator ex altera parte, de certis condition
convent’ &5 agicainent’ inter eafd’ partes adiunc concor i, E8¢,
pro adnullatione pred’ foript’ obligar’, §5c. ante feftum Mich’
Archang’ delibevand’ qa extuic pred” feripe’. obligator’ in
ol fuo robore flaret, fin aliter, vacua foret : Et 14’ defei-
dens dicit g4’ pred’ rveftar’ non fecit aliquam indent’, &Ec. &
Jic id’ defendens dicit, qd’ feript’ pred’ in forma pred deli-
berar diftis indent’ imter eafd’ partes minime confeltis non
eft faltum funm, & boc,f5c. Judgm.if altion 2 And thereupon
the pl. demurr’d in law, and it was refolv’d thar the faid de-
Yivery was good in law, althe’ the condit. was not perform'd,
and the plaintiffs had judgm. to recover. And (¢; 77. 13 H.8. (£)2 Rol 25.
wor. 405. in Banco, between 7. Bodenbam, Efqs pl. and FEd.
Marmion clerk def.in Debr ona bond the like plea pleaded,
and 2 demurrer upon it, and, judgm. given for.the pl. which
jadgments (upon fearch which I commanded to be made) I
~have feen. And therewith agrees the report of 19 (4) H.8.8.(2) 2 Rol. 26.
4. and takes the difference when it isfo delivered to the par-
-3y himfelf, and when to a flranger, as it was there agreed. 35
AfJ.p. 6. () 2 writing may take effet by atual deliv. to the (,y co. Tit 49.
party himfelf withoutany words: And asa writing may take b.' 36.a. :
effe by altual delivery without words, fo it may take E.R%ll-‘u- s
effe@ by words without aCtual delivery : As if a writing is Sy jog.
fealed, and it lies in a window,or upon a (f) table, and the (f) Cr. El.122,
obligor faith to the obligee, fee there’s the writing, take it as 35¢.
. . .. & . wen 9s.
my deed, and he takes it accordingly, it is a good delivery ¢, Lit 56, a.
in law: In the fame manner as if pne (g) makes a Char- ¢ Leon. 140.
ter of fcoffinent, and within the view of his land faith 2 Rol.24.
. . s (g)2Rol 6, 7.
to another, fee you the land, enter into it and emjoy & [ir .8..
it according to the form and effe& of this charter, and palm. 434
the feoffee enters, it amounts to a good livery of feifin
of the land: And if words in fuch cafe fhall amount
to a livery of feifin, by which a freehold fhall pafs,
# fortiori words fhall amount to a delivery of a deed;
T where-
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wherefore it was concluded a4 fortiori in the cafe at Bar,

when Reb. Thoroughgeod delivered the writing to the par-

(a)2Rol.24. ties faying, Here I deliver you this (a) writing,itis a good de-
livery thereof to take effet as a deed : Pide 33 4[], 2. 33 E.5.

Alfe 367.43 E.3.28. 13 E.4.8. 8 H6.26. 0H.6. 37T 59.

Vide g H. 6.5. If the obligor delivers the bond ‘to the obligée

to redeliver to him,the obligee may detainthe bond for ever,

, and thefe words to redeiiver to him are void. Pidez9 H. 8.

= (8) Dy. 34,37. 3485 35 (b)) Dyer, & Trin. 43 El. between (¢) Hawkflon

pi 25, and Catcher in B.R. where fome opinions ex improvifd were

2 Rol, 27, conceived, that the obligor might deliver a bond as an efcrow

(¢) Cr.EL3835, to the obligee; but believe you the fzid judgments given

s g', vpon demurrer in law in the point: Wherefore as to the firft

;10;’5:;7 point.it was clearly refolved,that the faid writing fealed took

Co.Lit. 36. 2. effet as a deed by the delivery aforefaid.

(Cd) “{“9‘” 458 Asto the 2d point, firft it wasclearly refolv’d, that the (4)

Sgo'b_ l;ﬁf_’  delivery of the deed upon the land, doth not amount to a

Owen 44. livery, for it has another effe€t, f. to take effet as a deed, as

%Qoal"'é b. it is refolved in Skarp’s cafe,an 42 El.inCom’ Bauco repors-

e o oy by me in the 6th part of my Reports f.26. and there it is

well agreed, that fo every livery of feifin there is requifite,

either an a&, which the law adjudges livery, or apt words

() Palmer which amount toit,and there the cafe of 43 E.3. Feoffments

6 Co 26 0534 63 (e) Faits st. is cited, which is to this effe@: In 4//ife the

' recognitors found a fpecial verdi&, . that the Pl. was feifed

of land in fee, and the ten't drew and engroffed a charter of

Feoffment of the land in view, &¢c. in the name of the plL

to the tenant himfelf and his heirs, and the tenant deliver'd

the charter to the pl. and pray’d him to deliver {eifin in the

fame land, and the plaintiff would not deliver feifin, but he

delivered back the charter to the tenant upon the land, and

the tenant kept himfelf in, and if the delivery of the charter

upon the land was a fufficient livery of feifin, was the queft.

and there Kirton juftice faid, if the plaint. had fpoke in this

manner, when he delivered the charter to the tenant, SirI

deliver to you this charter in the name of feifin of all the

lands and tenements contained in the charter, it had been 2

good delivery of feifin, but fo he doth not ‘do in this cafe,

wherefore the court awarded that the plaint. fhould recover

Q. feifin. And it was refolved, that altho’ moft properly livery

({) Co.Lit.  of feifin is made by delivery of a twig or (f) turfPof the land

€ Co 264, it felf, whereof livery of feifin is to be given 5 and fo it is

Poph. 49. good to be obferved ; yet a delivery of a turf or twig

teik.43.a. growing upon other land ; of a piece of gold or filver, ot

other thing upon the land in the name of feifin is fuffi-

cient, for the turf or twig which grows upon the l2nd, when

it is {evered is not parcel of the land, and when the feoiTor is

upon the land, his words without any aét are fufficient o

make livery of feifin ; as if he faith, I deliver feifi. of

this land to you in the name of all the land contained in

this deed: or, enter you into this land, and take feifin
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" of it in the Name of all the Land contained in this Deed,
or fuch other Words, without any Ceremony or A& done ;
and that is the Reafon that the Delivery of any Thing up-
on the Land in the Name of Seifin is fufficient, becaufe his
Words alon€ without any Thing were fufficient ; for if Words
alone out of the Land which is within the View are fuffi-
cient in Law, « fortiori when they are fpoke upon the Land
it felf ; and yet it is not wifely done to omit ufual Ceremo-
nies and A&s in fuch Cafes, for they imprint a bertter
Remembrance of the Thing which is done, becaufe they
are fubjeét to fight, than Words alone, which are only
heard, and which eafily and ufually 1lip out of Memory :
Wherefore it was refolved, That the Delivery of the Deed
upon the Land in the Name of Seifin was fufficient in Law.
And the faid Cafe of Sharp was affirmed for good Law in
this Cafe. 3. It was refolved, That this Delivery of the
Writing amounted to two feveral Aéts at one and the fame
Inftant, wiz. to deliver the Writing as a Deed, and to deli-
ver Seifin of the Land according to the Deed.

T2 Beav-
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Part IX.

BEAUMONTYs Cafe.

)

Pafch. 10 Jacabi 1.

in the Conrt of Wards.

SIR Humphrey Fofter feifed in Fee of the Scite of the
Monaftery of Gracedien, and other Lands in Queftion,
gave them to Fobu Beaumont and Elizaberh his Wife, and
the Heirs of their two Bodies begotten, the Remainder in’
to Fee to Fobn Beauwmont 5 an. 6. E. 6. Jobn Beaumont le-
vied a Pine coze ceo to King E. 6. his Heirs and Succef-
fors, with Proclamations ;3 K. E. 6. anno 7. granted the faid
Scite, &J¢. by his Letters Patent to Fraucis Earl of Hun-
tington and his Heits, Fobn Beaumont died, after whofe
Death Elizabeth within five Years entred, claiming her E-
ftate, the faid Francis E. of Huntington died, Henry his
Son and Heir, 7. 16 El by Indenture reciting the faid Gift
by Sir Humph. Fofler to the faid Fobn and Elizabeth his
Wife in fpecial Tail, and that Elizaberh was then feifed in
her Demefne as of Fee-Tail, by Force of the faid Gift, ra-
tified, allowed and confirmed to the faid Elizabeth her E-
ftate, Habendum the Lands to her and to the Heirs of the
Body of the faid F. Beawnont deceafed, and of the faid E-
lizabeth. The faid Flizabeth died feifed, having Iflue Fra.
Beaumont one of the Juitices of the Com. Pleas, Son and
Heir of both their Bodies. Francis Beaumont entred in-
to the faid Scite, .€c. and took the Profits, €c. and after-
wards accepted a Fine with Proclamations fur Conufans de
#roit rantum of two Strangers, with a Render for ninety-
ninc Years after the Death of the faid Francis, if ﬂng{e
is
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his wife fhould fo long live, the proclamations paft, Fr. Beau-(4) 8C0.72.0.5-

mont having iffue Sir Hen. Beaumont his elder fon,and 7. his Bry\'ﬁ?gé', plig-

younger fon,dyed,Sir H. being in ward to Q. FU. attained t0 :57,333. 1 Le-
his full Age az.45 El and before livery, by indent. 2 Facobi on 84,157

covenanted upon good confiderat. to ftand feifed to the ufe of ?dg?gv:,ﬂ 40

himfelf and the heirs males of his body, and afterwards to the pall, in Kejw,
ufe of 7. Beaum. hisbrother and the heirs males of his body, 205. pl 7.Dall.
with divers remainders over ; Sir Henry died without iffue lr‘:aﬁ(h-'opl'x?'s
male, having iffue Barbara, whonow is of teider years, and , Ander. ’; ;pﬁ
in ward to the K. The queft. was, whether the faid {citeand 101, Godb:312.

land belong’d to Barbara,or to the faid 7. Beaumons : And in g?:;xe.nzlzis.pl.
this cafe 2 points were moved and argued by counfel on both afhipl.. . senl,

parts, f¢. in the terms of T7in. Mich.€5 Hill. by Coventry,Tho; n Kelw.213 pl.
Crew, and G. Crooke on the X.’s part, and by Fiich, Waiter; 13}2[&‘;’0‘- nepe
and Harris ferj. on the part of the heir male : And the firft 3,1_ o, ”;,’p}'..
point was, if by the fine levied with proclamations, and the P &Y
"death of % Beaum. the wife had but an eftate for life dif- ﬂf;"{{’e““ 40
punifhable of wafle, as ten’t in tail after poflibjlity of iffue ex- , Go_'g7_pb4: "‘
tin& ? The 2. admitting fhe had an eftate tail,what is wrought Lit. Rep.291.
by the faid confirm. if thereby the iffue in tail fhall inherit or (#).Hob. 257
not2 As to the firft it was objeCted,that by the fine levied by yaor ,7:7"' ‘
the (#) husband. the eftate-tail was barred, becaufe the iffue « And. 39.pk
ought to make himfelf heir of both their bodies, as it is ad-g’HbRaYzf“-W'
judged in 18 E/.551.5. So,and for the fame reafon,if one donee ,Ro) ?{lep,. 3321{
1s (5) attainted of treafon, the eftate-tail is extinét, as it is ex- Moor 114. pl.
prefly held in 16 El. Dyer 332.b. and therewith agrees (¢) 5 “6;{[’%’) 3316'171‘
H.7.32. b. by Brian, Ch. Jufk. of the bench, from thenceit &, ¢y 335,
follows, that the wife can’t be [eifed of an eftate-tail,becaufe 1 Brownl. 139,
the eftate-tail by fine was barred and extin& ; and therefore 140 11]7?6246'
for neceflity of reafon, the eftate of the wife fhall be (4) éégd"b“;l;, 8-
chang’d into an eftate for life difpunifhable of wafte : And its E.7.37.a
was refembled to the cafe in 7 H. 4. 16. . husband and wife \9) 2 {{ﬂf 6824
ten’ts in fpecial tail are (¢) divorced (which is intended of a ‘;)[n'[?, cor b
divorce which diflolves the marriage b initio, and the husb, Tail y. Br. E-
and wife 2 vinculo matrimonii) the donees have but an eftate itate 1. Br.
for their lives, becaufe the eftate tail is determ. and extinét « B;vaﬁlml;&
It was alfo urged, that if the wife fhould have an eftate in Co. Lit. 22. a.
tail, then fhe might (f) fuffer a recovery, or levy a fine, and (f) Polt.142b.

fo bar the conufee of her husband, or prevent the K. of his g‘rf’_b,';';?i ll{“:ﬁ

forfeiture for treafon, which would be againft the refolutions Repgzq 2 Rol.
aforefaid reported by the Lord Dyer. Then if the eftate is Rep. 427

converted into an eftate for life difpunifhable of wulte (g) in (W )'"f;"{;,‘f_zg‘o' a

the nature of a ten’t in tail after poflibility ofiffue extinét, f&- Dr. & Stud.
quitur that the confirmation enlarges her eftate, and makes Lib.2.cap.1. Lir.

: o> Se@34. 12H 4.
Barbara daughter of Sir Henry inheritable to the Land. if,;;f_ oHE

But admitting, for the argument of the fecond point, ;. b4s E.3.25.
That the faid Elizabeth had an eftate in {pecial 13 hssb?-b;
: . a1 Uit 4.14.D.15.
tail, the reverfion expeftant to the faid Hemry Earl }'D 4/%5 7
3 Ol 2Rol. 826, 828,

1Rol. Rep.
179, 184. Welt Symb. 180. b. 6 Co, 41. 2 2 Infk. 302,306. 4 Co 63.2. Qo. Lit.oz7; \ZPFXOI%
B. 58. p. 39 E, 3. 16.a. b, "
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*of Huntingdon to take effe@ in poffeflion {in refpeét of the

(#) Plowd.
31.b.160. a.
Cr. Car, 478,
Lit. {e&. s25.
Co.lit.299.a.b
Cr. El 163.
Kelw. 129. a.

(%) Co. Lit,
299. b, .
Ficz. Confirm.

0.
{¢) 2 Co.23. 2.

72. a. 82. a.
11 Co. 82. b,
83.b

1 Rol.Rep.182,
2Rol Rep. 325.
Moor 18,317,
327.

2 Taft 146.
Hob. 132.
Popham 193,
394, 195.

4 Co. 63, a.
Latch 28y,
270.

Bridgm. 102,
Dyer 47.plo11.
,Plowd. 132. b,
Cr. Jac. 216,

2 Rel. 835.

9 Co. 9. a.
Hetl. 77.

Co. Lit. 220. a.
i9H. 6. 63. L,
4 E. 4 36. a.

faid fine levied by the husband) immediately after the death
of the faid Elizabeth, then the » Point is, if againit the faid
confirmation made by him who has the reverfion in fee ex-
peftant, as is aforefaid, he fhail not enter inito the land after ~
the'death of Eliz. “or if the confirmation to-Eliz. intail ut
Jupra, makes the Iffues of the faid Fobn and Flizabeth in-
heritable 5 and it was firongly urged that the Iffues fhould be
inheritable by the faid confirmat. for 2 reafons, one, in re-
fpe&tof the eftate of him who has made the confirm. by way
of extradtion of anew eftate out of the reverfion; the other,
in refpeét of the eftate of him to whom the confirmation is
made, by way of incorporat. and alterat. of the quality of the
eftate : As to the firft, the faid Earl has the entire reverfion
in fee, out which he may raife and create as many eflates
in tail one after the other, as he will, and therefore when he
confirms the eflare of the wife, tohave and to hold to her and
to the heirs of the body of the faid Fobr and Elizaberh,
thereby the E. has excluded himfelf and his heirs by exprefs
words, fo long as the faid Fobn and Elizabeth have heirs of
their bodies toclaim the land : As if a feme (2) covert be
ten’t for term of her life, the reverfion over in fee, if hein
reverfion confirms the eftate of the husband and wife, to
have and to hold to them for term of their lives, in that
cafe the husb. fhall have an eflate for life after the death of
his wife, for it would be againft reafon, that he who has the
reverfion infee, out of which he may derive as many eftates
for lives as he will, fhould enter into theland after the death
of the wife, during the life of the husb. againft his own con-
firmat. when the husb. had fuch eftate upon which the ¢on-
firmat. might enure, by way of extratlion of 2 new eftate out’
of the reverfion; and therewith agree Liz. f. 120, 121. b,
&3 (b) 17 E.3. 68. b. Soin the cafe at bar, it would be againft
reafon that the E. who made the confirmat. after the death
of Elizabetl Thould enter into the land, againft the limitation
of his own confirmat. viz. fo long asthe faid ol and Eliza-
beth have’ heirs of their Bodies. Secondly, in" refpe@ of
the eftate of the faid Elizabeth, for thisconfirmation alters
the quality of her eflate, and thereby incorporates a new
quality inthe eftate 5 for where the E. zfter the death of
Elizabetl, might have entred and excluded all the heiis
in tail, now by this confirmation he has added this’
enlarging quality, to make all the heirs in tail in-
heritable. And that a Confirmation may  alter or add’
to the quality of the eftate in land appears in
our Books; and therefore, if the leflor confirms the.
eftate, of his leflte for life, (and adds this claufe)
without (¢) impeachment of wafle,” it is good. 8o if
the



PArTIX. - BraumoxTys Cafe. . 146

the lord paramount confirms the eflate of the mefne with gZJﬁEC 36 >
claufe of acquittal, it is good, 6 E.3.7.19 H.6.63.4. F.N. mph,f;,‘};’;,f
B. 136.Vide 4 E. 4.35. (a) lfabel de Uy fcy’s cafe. So a con- Lir. 300, a.
firmat. may alter the quality of the eftate of the land ; as if [oftez 142. .

v R . * Poftea 142.2
the eftate of the feoffee is upon condit. the feoffor may con- () TRol. §2+f

firm his cftate abfolute, and {o alter the quality of the eftate Fitz. Ancienc

of the land, - from (%) conditional into abfolute, * 7 H. 6. 7. g-;’\’;g“e‘;?éc_
b. and Mayowe’s cafe in the 1 part of my Reports, f. 146. S0 mefne 3.

in49 E. 3. 7. . b. If the lord of (¢) ancient demefbe confirms Poltea 142. a.

the eftate of the ten’, to hold by certain fervices ad commu- %éc&cﬁz
wens legens, altho’ the eftate of the ten’t is not changed, nor 689. 1Co. 87.b:

any tran{mutar. of the pofleffion, yet the quality of his eftate Hob.257, 259,

is changed, for the ten't fhall not be afterwards impleaded L.Iones 73.
4 . . . 0ab 317,325,

by petit writ of #ighr clofe, and the land by the confirmat, is Dy. 351 pl. 24.

difcharged from the cuftoms of the manor. So in the cafe at N. Benl. 225.

bar, altho’ the eftare of Elizaberh is not changed, nor any pl. 257‘”\”_‘36“
. s 39.pl.101 Benl,
tranfmutat. of pofleffion had, yet the quality of the effate of ;7 Afh. pl. 27,

the faid Elizabeth is changed, by incorporating of a quality Benl. in Kelw.
to the eftate of the faid Elizaberh, f: that the heirs in tail 205,pl.7.213. b

. . 1. 17.Dall. 50.
fhall inherit. b ; 5o,

. ‘ pl. 16,
As to the firft. point, it was anfwered and refolved, that Winch 43.
the (4, wife after the death of her husband had an eftate in { ) Ant. 26-b.

IRy . . Dy. 332.
fpecial tail; and for the better underflanding of the true P;_”_!{ug,’;;,’

reafon thereof, let us fee, by what law the eftate of the wife 346. Cr. Car.

fhall be altered and changed to an eftate forlife, and firf}, it t?gmgocr";i?a"
was refolved, that it wasnot by the com. law, for at the com. | Ander.39.pl. -

law, if lands had been given to husb. and wife, and to the 102 Raym.6,7.
heirs of their two bodies, and after ifue the husb. had alien- ’G%g‘b'l{‘& i
ed and died, this alienir. had not batred neither the wife, | ](>nés;4<:’.j 5
nor the iflue in tail, becaufe the husband alone had not pore- Moor 114 pL.

fatem alienandi, for as much as he had an undivided eftate 7;;2 l‘ﬁr_"w““
Jointly with his wife, and therewith agree 12 H. 4.(¢) For- ;y’ & 1o .
medon 15. 21 E. 3. 345. and by the Stat. of 7. 2. de donis iRol.Rep. 162,
conditionalibus, it is enalted, that a fine levied by ten’t in ;E{{OL‘{;ISSP.;‘!;’
tail ipfo jure fit nullus. Asto the cafe an. 16 ElL Reg’ of trea- 3,0 251 13,
{fon whereof the husband is (') attainted, it muft be known, 324,325, 330,
that fuch bar and forfeiture is made by the Stat.(g)of 26_H-8' :,7_; ;’;f’ ;f:,g’
¢. 13. by which it is enaéted, That every offender convicted s07 598, 3
of high Treafon, &c. fhall lofe and forfeir to the King, his 1 jones 70,71,
heirs and fuccefors, all fuch lands, &5c." whereof any fuch of- Zé]fi Z;’éz-
fender fhall have any eftate of inheritance: But in the fame ' 344 b1z,
at there is a faving to every perfon (other than the offen- Co6.3latt.1g.
ders, their heirs and fucceflors) allrights, titles, interefls, §§c. ‘;F“‘;‘a’r&'\li‘;‘;-
So that itappears, that the eftate of the wife, iffhe furvives {f| 151, 157,
her husband, is faved by this aft, and that the bar by the Co. Lit. 372.6.
Statute is only as to the iffues in tail, and not as to 'th.c 31‘);-7“;3%1“?
wife, - and the reafon of the refolution that the heir is &) 5% ;F;zf'a:
difabled in fuch cafe is, becaufe he ought in his lineal con- Plow.s52.b.

veyance to make himfelf heir as well to the father asGodb. 300303,

. ' 337, 398, 309
to the mother by the opinions of Catlyn, Wray, Saund- 3.y 313, 315,

321,322, 323, 324. 1100, 334, 329,340, 341, 343, 344, 340, ;47,438. 1 Leon,21 Cr, Car.428,

Tt
i
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(1‘3DY- 351 ders and Dyer. And as to the faid cafe (a) of the fine with
A b. proclamation in 18 Rez. El levied by the husb. alone, the
2 Inft 681.  bar () is made by the Stat. of 4 H. 7. ¢. 24.85(¢) 32 H.8.¢.
;‘Ti’)g;?ﬂ 333 36. and in the Stat. of 4 H. 5. there is a faving for the wife,
t Browel 1,2 if fhe brings her a&ion or lawful entry within 5 Years after
Dall.in Kelw. fhe fhall beuncovert, as fhe did in this cafe ; and by the Sta-
zo5.pl 7. tute of 32 H. 8. the fine levied with proclamat. of lands in-
Dal. 1 Afh, ’ . s i fh
bl 7. tailed to him who leviesthe fine, or any of his anceftors, fhall
Dall i5.pl. 16. be a fufficient bar againft the faid Perfonand his heirs claim-
'l";‘:“"f- 39- ing only by force of any fuch intail, and againft other perfons
%édu‘;xz. claiming only to their ufe, or to the ufe of any manner of
N.Benl.225. heir of their body; in which cafe there needs not any faving
Pl 257. for firangers, for the purview of the aét is fpecial, and fecun-
Benl,'in Alh. = ‘e e . . P . v
12y, dum quid, viz. againft the heirs in tail,and others claiming to
gknl. in Kelw. their ufe; and therefore diffinguendum eft, that the fine
ﬁ{’élp@!{}”' . with’ proclamations levied by the husb. or the attainder of
Moor zg%‘fgcl the husb. of high treafon is a bar to the eftatetail, gnosd the
114. pl.256. iffues in tail, but not guoad the Wife, but that fhe furviving
?}o";esr g78- fhall be feifed of an eflate tail, which eftate is faved to her
1 Leon-g‘b.ln- by all the faid aéls 5. and that is proved by the faid book of
1 Co.87.b." (4) 18 Eliz. for there the husb. being jointly feifed with his
"3"{1)\6[{;2;1“ wife in f:pecial tail, leyied a}ﬁnc_a wi_th proclafnations, to the
(8) 3 Co. 77.b. ufe of himfelf and his heirs (which fine is a bar to the
86. 0. 87.a. b, iffues in tail) and afterwards the husb. devifed the land to
ii- 2 g- 319‘33- the wife for life, and died, there the wife entred and waived
9Co 1659. b. the eftate-tail, claiming for life by force of the devife, which
13 Co.20.  proves, that if fhe had not waived the eftate-tail, that fhe
—?32’11805’ 88, fhould have had it, and not an eftate for life, as has been fup-
\ Aaderl 170. pofed by the other fide. And in the indenture of confirmat,
2 Anderl. 176, which was made 72 az. 16 Reg. Eliz. it is recited, that
Co. Lit. 2622 the faid Elizaberi had an effate-tail, by which it appears
326.2.372, a. ) tail, by pPpe:
(1000, ~o. 2. that the law was fo taken at that time, And as to that which
Moor 115,146 was obje@ed, that the {aid Elizabeth could not have an e-
;,a"‘,\.""l'g‘;"r-xj‘; {tate-tail, becaufe as to the iffues in tail the eftate-tail is bar-
i Bold. 33, €d, alfo it was asked, to what end fhould fhe have an eftate-
Co. Lit 237 a. tail, when it can’t defcend ? It was anfwered and refolved,
Goldsb 1. thar one may have an eftate tail, and vet all the iffues in
3Co. 51, a. il th 4 : : =) y .
Hob 257, 2¢8. tail fhall be barred to inherit, as in the cafe of Sir George
7032 a.b. (¢) Brown in the 5 part of wmy Repores, f. so. b. 51.0. b. Sir
i ‘féﬁﬁf‘ * Richard Bridges {ciled of certain land in fee, did thereofin-
2 Leon, 61124 fcoff Winfeombe and others, upon condit. that they fhould
3 Leon. 1o, give it back to him and his wife, and to the heirs of their-
%fj)ﬁr{)g lg‘]:f two bodies begotten, the remaindc.r to the right hei'rs of Si;
CrElsingty Richard, which was done accordingly ; they had iffue An-
Hob, 258, thony Bridges 5 Siv Richard "died, Anthony Bridges in the
;422(144, 45-life of his mother levied o fine with proclamations to Sir
Cr é;}f’;wg’ G. Brown in fee,the wife living,the faid Anzbony madea leafe
479. for 3 lives, which was not warranted by the ftat. of 32 H.8.c.2 8.
and there it is refolv’d, thus the faid fine levied by the faid

1 Anthony,

®,
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Aithony, fhould bar the eftate-tail, yet thereit is clearly ad—(ﬂ\cn H iy
mitted, that the wife remained ten’tin tail ; for there the que- 303373

ftion was, if the faid difcontinuance for lives without warrantygoa. 10Co. 37.

was within the flat. of (2) 11 H. 7. butif the eflate of the wife 3. Winch 43.

had been changed to an cflate for life, then without queftion | £o0- 261-

the {aid leafe for 3 liveshad been a forfeiture by the com.law, 3 Leon. 78.Cr.
and all the argument uponthe ftat. of 11H.7. had been in vain, EL 2,24, 513,

and to no purpofe, and in fuch cafe the wife had ancftate-tail {5 9"3‘12 fg
, 2

reftrained from alienations by the ftat. of 11 H. 5. and notde- 455. 2 Ander(’
fcendible to heriffues. So in (%) Archer’scafe 20 El.Reg.in thed's 44, 57-

1 part of myreports f. 9o.lf the fon of the tenant in tail in the ffc{f’,l‘,?g ;f"
life of the father levies a fine with proclamations, thisafter the 624, Cr” Car.

death of the father(c)fhali bar the eftate-tail, and yet without 244. 1 Jones

Y . . . s 3113, 254 Co.
queftionthe father remains tenant in tail, altho’ the eftate-tail | % 326.b.365.

doth not defcend. So if lands are given to an (4) alien and the b, Hob, 166.
heirs of his body, he has an eftate-tail, and yet fuch eftate aft, 341 Brid. 136.

his death 1is not defcendible to his iffue. And if a diffeifor g?ﬁf’&sz;.

makes a gift in tail, the donee makes a feoffm. to.4.and after-b. Cr.Car.q3s.
wards levies a fine with proclamat.to?. who has nothing, this 1 Jones 33, 37,

fine fhall bar the iffues in tail, becaufe the iffues intail being 3%/ f’{{i;'_” "

privies fhall not plead Quod partes Jfinis nibil babuerunt, but Winch 110.
{hall not bar the diffeifee” by nonclaim, becaufe the fine as to (¢) toCo. soa.

. . cr . . . e . Godb, 316.Cr.
him was void : So as in fuch cafe gnoad the heirs in tail the oy ", ¢ % G0

fine fhall bind, but not guoad thediffeifee,who is 2 flranger: 5o0,a.1.foneszz.
Pari ratioze in the cafe at bar, this(ejfine levied by the buf- 1 Leon.244.

. . . 2 Leon. 36.
band, as to the iffues in tail, fhall be a bar, but not as to the 7.0/, .

wife, who is a ftranger to it. Husb. and wife are ten’ts in fpe- Goldsb. 107.

cial tail, the reverfion to the donor, they have iffue, the husb. Heb. 333. Cr.

levies a fine with proclamations to a firanger and dies, the ;22 61

wife enters, the wife has devefled the whole eftate out of (4)2 Rol. Rep.
the conufee, and revefted the eftate-tail in her, the imme-321.

diate reverfion to the donor, and left nothing but a poffibili- ‘S)ysegg;.?'";‘b'
ty in the conufee: Ergo the eftate of the wife is not chan- 4., Inft. 631,

ged into an eftate for life, for then if error is in the fine, Hob. 257,333,

. . . . Moor 147.
the iffue in tail fhould have a writ of error upon the ftat. of ‘g0 47- s0.

(f) 9 R. 2.in the life of the wife, and fo the ifflue in tail Leon. 84, 157
would have an eftate in the land in the life of the donee, Dall.in Keiw,

which would be abfurd ; for he has not any eftate by pur~§:§5}' {,iD;”'
chafe, and living the donee he can have nothing by defcent. Dall. 50.pl.'16.
Asto the cafe of 7 H. 4. 16. b. where after (g) divorce the ! Andes{ 39.

¢flate of the donees is changed toan eftate for their lives, ‘;’l{zf%‘l: poodo.

that is not like the cafe at bar for divers reafons. 1. There 125, pl.257.
the eftate-tail is diffolved 4 initio, and the iflue made ba- Benl. in Afh.

ftard ; but in the cafe at bar the eftate-tail is barred, and not ‘I’(l'el’"z,; [:_el‘;l;;‘

diffolved or determined, but has continuance as long as the »7.2 Rol. Rep.
wife lives, or the heirs in tail remain. 321. Moor 28.

As to the 2point,it was anfwer’d and refolv’d that the confir- 2?690( f;:é:::o
mation () nbil operatur :+ And 1. It was admitted, that if Cr, Car.478.
1 (0. 87. b+ Rol Rep. 424. Winch 43. Liat. Rep. 291, (f) 9R.2. ¢ 3.3 Co. 4.2.
4 Init. 51, Dyer 2. pi. 5. 90.pl 5. Bridgm. 71. Cr. El 289. F. N. B. 99. e, Owen 149.
2 Bulftr. 15, 10 Co. 44.b. Palm 251,253. (g)Antea139 a. 2. Inft, 682. Br. Tail 9.
Br. Eftate 1. Br, Deraignment & Divorce 13.Co, Litia2.3. (6)Cr,Car477,478.cont.Hoba 5.
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the Reverfion or Remainder in Fee had been in a Stranger,

2nd notin fobn Beaumonr, then let us fee when Elizaberk

entred and was feifed in Tail, what Effate was left in. the

Conufee ; and it was refolved that no Part of the Eftate-tail

was left in him, for the Wife was feifed of the whole Eftate-
tail, and no Part of the Reverfion remained in the.

Conufee;. for that was revefted in him to whom the Rever-

fion or Remainder did appertain, and from thence it fol-

@) Hob lows, that nething remained in the Conufee in fuch Cafe,
Cr. Car, :‘;;: but only a (#) Poflibility to have the Land after the Death
of the Wife (who had the whole Eftate-Tail) fo long as the

Iffues in 'Tail remained, “if any were alive at the Time of

the Death of the Wife ; and without Queftion fuch Pofii-

bility fhall not pafs by the faid Confirmation. Then when,

#. Beaumont had the Remainder in Fee, the Confirmation

made by the Heir of the Conufee could pafs nothing in re-.

fpett of the Poffibility which was gained by the Fine during

the Continuance of the Eftate-Tail; but it ought to be ex-

trated from the Rem’r in Fee, and that it could not be in

this Cafe for divers Reafons: 1. The old-Eftate-Tail as to

the Iffues is barred and can’t defcend, but the Wife is fei-

fed of the intire old Eftate, and no. new Eftate is created by

the Confirmation, but only the old Eftate confirmed; ergo

it can't defcend. 2. A Co?ﬁfmati»on can’t add af defcendible

. uality to him who is difabied to take by Defcent 5 as if
gﬁe%-??f.?;ﬁif Sord and Tenant be of a Carve of Land, and the Ten’t has
E‘%ﬁ- 681.  1ffue, and is attainted of Felony, and the King Pardons
Antea 13547 him, and afterwards the Lord confirms the Eftate of the
Moor 28.pl.go. Tenant, and the Tenant dies. "The Lord fhall have the
1g-phas6.  Land againft his own Confirmation, for the Confirmation
MOZ)?.V::;. '4° can’t add to the Eftate of the Tenant a Quality defkendible
Dall. in Kelw. to him who was difabled to take the Land by Defcent.
';)Oafl-l Pil- Zirh So in the Cafe at Bar, the Confirmation of the Earl to Eli-
ol. 7. ® M 2abeth can’t add a Quality defcendible to the Iffue in Tail,
Dall so.pl. 16. who was difabled by the Fine to take by Defcent. 3. If this
1 And- 39 Confirmation in this Cafe fhould add to the Eftate of the
E;,&g.'é“_ Wife a defcendible Quality, ~that in Effet as to this Point
N. Benl. 225. would repeal two A&s of Parliament, viz. the A& of 4
rél 57 T and 32 H. 8. by which as appears before, the
pfn,_}_" " Eftate-Tail is barred as to the (2) Iflues, and the
'Benl. in Kelw, Iffues difabled to claim the Land by Force of the faid E-
2{,}']?{' ph27. fate-Taily Sed palla privata juri publico derogare
3 Jgn‘e:f;,“" non poffunt, and thefe Statutes are jfura publica,
Cr. Cai. 478, for they are two of the Principal Pillars of the Law.
'f°'87'8bg 4. ,In the faid Cafe of Sir George Brown, after that
;57?@. * " Anthony had levied a Fine to him in the Life of his
iRol.Rep. 424. Mother, fuppofe Sir George had confirmed the Eftate
Lit. Rep.291. of the Mother, yet after the Death of the Mothﬁt
' ' . the

3
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the Land fhould not defcend to Authony, for the Confirma-

tion doth .not increafe the Eftate of the Wife, but fhe hath

her eld Effate, and as it hath been faid, the faid Earl by his

Confirmat. can’t add a defcendible Quality. 5. The Law is,

if Ten’t in (#) Dower grants over her Eftate, yet for Walte (#)Colir.44.,

done the-Ation fhall be brought againft Tenant in Dower, ;73 832'86 a

and Damages fhall be recovered againft her, and it is a de- 3 Co. 25. b,

fcendible Quality to the Heirs of him in Reverfion: In that 30E.3.16.a.b.

Cafe t0 ouft and take away that Charge of the Tenant in P B.ss.e.

Dower, he in the Reverfion by his Deed confirms her E- Cr. Bl 543,

ftatc, to have and to hold to her for Term of her Life, and Fitz Waft 122,

dies, and afterwards fhe grants over her Eftate, and for Wafte ?xhﬁ}' o1

done by the Affignee, the Heir brings an Aion of Wafte by Wit 5 *

againft the Ten’t in Dower, who pleads this Confirm. to her Regift. ;2 a.

to have and to hold the Land for Term of her Life ; in this LJ‘E”' 4%

Cafe, notwithftanding thisConfirm. the Aé&on fhall be main ﬁm.'\’vf& 67.

tainable again{t her, for the Confirmat. doth notenlarge her

Eftate, and therefore it can’t take away this defcendible

Quality to the Heirs to have an A&ion of W7afle againft her

after her Affignm. made of her Eftate ; and fo is the Book

adjudged in 38 E. 3. 23, 4. b. a principal Cale: Pari rarione

in the Cafe at Bar, for as much as the Confirmat. doth not

enlarge the Eftate of Elizabeth, it can’t add a defcendible

Quality. 6. (b) Lueliber confirmatio aut eft perficiens, cre- (6) Co Lit.

Jeens, aut diminuens : Perficiens, as in Mayowe’s Cafe in the 295- b.

Jirft Part of my Repores, f. 146, 147. If Feoffee upon Con-

dit. makes a Feeffm. over, and the Feoffor confirms his E-

ftate to him and to his Heirs, ifta eft confirinatio perficiens,

for it doth not make Tranfmut. of the Eftate, but it corro-

borates and perfeéts the Eftate, and makes it fimple and ab-

folute, where it was before conditional ; and therewithagrees -

(¢) 9 H.6.7.b. cited before. So if the Diffeifee confirms the (¢) Ant. 140. 2,

Eftate of the Difleifor, or his Feoffee, it perfeéts and cor-

roborates his Eftate,for where it was defeafible beforeit makes

the Eftate indefeafible. 2. Confirmatio crefcens, f. when it en-

larges the Eftate of him to whom the Confirmat. is made

as to an Eflate at Will to encreafe it for Years, £c. to.an E-

ftate for Years, to encreafe it for Life, to an Eftate for Life,

to increafe it to an Eftate in Tail, &c. or to an Eftate in

Tail, to increafe it in Fee. Bui in the Cafe at Bar, gredic®

confirmatio non fuit creftens, for it did not enlarge the Eftate

of the Wite, for fhe had ashigh an Eftate in Point of Eftate

by the firft Gift, as fhe had by the Confirmat. 3. Diminnens,

as where the Lord confirms the Eftate of his Tenant

who held by Knight's Service, to hold in Socage, or. to

hold by lefs Rent, or for Tenant in (4) Ancient De- (ldr){g]"t‘ 2’4"' 2

mefn 1o hold at. the Common Law, for thereby the piy, }\?m?én:

Cuftoms of the Manor are diminifhed; but upon a Demefne 42,

Confirmation to the Tenant, the Lord can’t referve new B"r:“fﬁ‘:’;‘

Services; as an Hawk for Rent, or Rent for an Hawk;weE_e;_ 7. 2.b.
¢
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& fi¢ de fimilibus., And the Confirmacion in the Cafe at
Bar, is neither perficiens, creftens, nec diminuens s for the
faid Elizaberh had as perfect and large an Eftate before the
Confirmation, as the had after.

And as to that which was obje&ed, That if the Wife
fhould have an Eftate-Tail, that fhe had Power to levy a
Fine, or fuffer a Recovery, &c. To that it was anfwered,
That if the Wife had not fuch Power, the Reafon is, That
fhe can’t bar that which was utterly barred before by the
Priority of her Husband’s A : But this Point was not then
in Queftion.

The



Part IX.

The Order of the Cafes in this
" Ninth Book.

1 Dowman’s Cafe.

2 Anne Bedingfield’s Cafe.
3 Cafe of Avowry.
4 The Cafe of the Ab-
bot of Strata Marcella.
5 Bucknal’s Cafe,
6 Henfloe’s Cafe.
7 The Earl of Shrewf
bury’s Cafe.
- 8 Hickmot’s Cafe.
9 Batten’s Cafe.
10 The Poulterers Cafe.
11 William Aldred’s Cafe.
12 John Lamb’s Cafe. ,
13 Robert Bradfhaw’s Cafe.

14 Mackalley’s Cafe in killing%

a Setjant of London.
15 Richard Peacock’s Cafe.
16 Dottor Huffey’s Cafe.
17 Combe’s Cafe,
18 Henry Peytae’s Cafe.
19 Agnes Gore’s Cafe.
20 Conny’s Cafe,
21 Pinchon’s Cafe.
22 William Bane’s Cafe.

23 Sir George Reynel’s Cale.

24 Margaret Podger’s Cafe.,
2§ Meriel Threfham’s Cafe.
26 Robert Marys’s Cafe.

29 The Lord Sanchar’s Cafe.

Mich. 25 & 26, & Pafch.

28 Eliz, Fol, x
Hill. 28 Eliz. Is
Pafch. 30 Eliz. 20
Mich. 33 & 34 EL E 24
Pafch 42 Eliz. 33
Trin. 42 Eliz. 36

Trin. 5. & Trin.

8 Jacobi. % 4z
Mich. 8 Jacobi. 52
Mich. 8 Jacobi. 53
Mich. 8 Jacobi. 55
Mich. 8 Jacobi. 57
Mich. 8 Jacobi. 59'
Trin. 10 Jacobi. 60
5 Decemb. 8. & Paf.% p

o Jacobi. t
Trin. 9 Jacobi. 70
Trin, 9 Jacobi. 71
Trin. 9 Jacobi. 75
Mich. ¢ Jacobi. '3}
Mich. ¢ Jacobi. 8t
Trin. 6. & Mic.9 Jac. 82

Mich. 9 Jacobi. 86
Hill. 8& Hill. 9 Jacobi. 9x
Hill. 9 ]acobix' 95

Pafch. 10 Jacobi. 104
Pafch. 10 Jacobi. 108
Trin. 10 Jacobi. 111
Trin, 10 Jacobi. 114

Cafes



. The Order of the Cafes, &c. Parrt IX,

Cafes in the Conrt of Wards.

28 Anthony Lowe’s Cafe. Trin, 9 Jacobi, Fol. 122
29 Floyer’s Cafe. Hill. 8 Jacobi. 125
30 Sonday’s Cafe. Hill. 8 Jacobi. 129
31 Quick’s Cafe. Pafchz 9 Jacobi. 129
32 Bewley's Cafe. Trin. 9 Jacobi. 130
33 Tho. Holt’s Cafe. Mich., g Jacobi. I3
44 Matth. Mene’s Cafe. Mich. ¢ Jacobi. 133
35 Afcough’s Cafe. Mich. 9 Jacobi. 134
36 Thoroughgood’s Cafe, Hill. 9 Jacobi. 136
37 Beaumont’s Cafe. Pafch. 10 Jacobi. 138
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