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Deo, Patrie, "Tibr

Extxz Commenta-
‘riorum {ive Re-
Y lationum  mead-

rum parti vix extremam
manum addideram (Lec-
tor candide) cum, quz
finzulos exercuit Anglie
- Judices, -oborta eft con-
troverfia, cujus certe fi-
milis nunquam’ fuit ante
hunc diem in Aula Weft,
agitata: Unde etiam,
dum corum quz audie-
ram recens admodum
memoria fuit, ea preci-
pue (prout mos fem-
perque apud me fuit) que
fummarie ex omnibus
difputationibus atque ar-
gumentis, plurimum pon-
deris ac momenti, five
authoritates five rationes
ad folvendam quaftio-

Hadno fooner (good
‘ Reader) made an

End of the fixth
Part of my Comenta-
vies or Reports, but
the greateft Cafe that.
ever was argued in the
Hall of Wefltminfter
began to come in Que-
Sion, and afterzards
was argued by all the
Fudges  of England.
This grear” Cafe (for
that Memory is infida
& labilis) wbhile the
Matrer was recent and
fréfh in Mind, and ab
moft  yer [founding. in
the Ear, I fer down
in Writing, out of my
Short obfervations which

- I bad taken of the Ef-

fett of every Argument,

nem annotaflem, in pro- (as my DMamner s,
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To the R E AD E R.

and ever hath been) a
fummary Memorial of
the principal Authori-
ties and Reafons of the
Refolutions of that Cafe,
for my own private So-
lace and Inftruttion. 1
nezer thought to bave
publifbed the fame, for
that it was not like to
§iw any Diretlion in
the Cafes that might
bappen, (the chicfeft
End of publifbing Re-
ports) it is of its own
Nature (o like the
Phanix, and fo fingu-
lar and vare in Acci-
dent, as the Union of
two famous and anci-
ent Kingdoms in Li-
geance and Obedience
under one grear and
mighty Monarch. Now
when I bad ended it
for my private Ufe, 1
was by Commandment
20 begin again (a Mat-
ter of no fmall La-
bour and Difficnity) for
the Publick. For cer-
tainly, that [uccintt
Method and Collettion
that will ferce for the
private  Memorial or
Repertory, efpecially of
bim thar Fnew and

prium folamen meum &
juvamen (infida enim eft
labilifque memoria) pri-
vatim literis mandavi.
Nunquam autem ifta
quovifmodo in publicum
proditura putavi, quia
(quod primum arbitror&”
pracipuum quod ex Re-
lationibus edendis perci-
pi poteft emolumentum;)
non verifimile eft hunc
cafum de aliis in judican-
do cognitionem informa-
turum : Nam duo nobi-
lifima fimul & antiquif-
{ima regna in unam con-
flari Monarchiam, uno
in utrifque florentiffimo
rege invitiffimoque Mo-
narcha dominante, hoc
ufia infrequens, ime ficut
ipfe Pheenix unicum &
individuum eft in fpecie,
cum quo comparari po-
teft focium habens nemi-
nem. Tum demum cum
tantum, quantum mei {o-
lius caufa apud memet
annotare volui, perfecif-
fem, mandatum mihi fuit,
ut de novo (quod non
minimi fudoris erat &
difficultatis) in ufum eti-
am publicum recollige-
rem: Nam certe fuc-
cin¢taifta & compendio-

fa



To the R E A D E R.

{a annotandi methodus,
que fatis eft inmemoriam
colligentis, qui omnia at-
que fingula prout gefta
fuerunt audierit & cog-
noverit, nequaquam fane
fatis erit in co fcribendi
genere, quod & in pree-
fens & futurum feculum
eft duraturum, & quod
Leltores etiam, qui per
femetipfos nihil habent
prater illud quod ex eo
quod conferiptum eft ad-
difcant, eft edo&urum.
Et ficut unda gignit un-
dam, fic labor unus ali-
um tanquam gemellum
aliquem videtur effe con-
fecutum: Nam cum hic
quem dixi cafus, novus
eflet & inauditus, ani-
mum idcirco induxi non
inutilem fore,{i,cum8te-
met (candide Le&or) in
quantum poffum erudi-
rem, aliis item’in ambi-_
guarum quarundam, de
terris & tenementis fuis
(in quibus adhuc graves
admodum & interfe pug-
nantes Juris peritorum o-
pinionesextiterunt) que-
ftionum folutione fatisfa-
cerem, alios nonnullos
cafus ufu frequentiores,
& dignitate inter cate-

A

beard all, will nothiug
become a publick Re-
pore for the prefent and
all Pofterity, or be fuf-
Jicient to injflrult thofe
Readers, who of them-
felzes know nothing, but
muft be inflrutied by
the Report only in the
right Rule and Reafon
of the Cafe in Queftion.
And as unda gignit un-
dam, (0 commonly one
labonr cometh not alonwe:
dhis brought en ano-
ther with it ; for feeing

this Cafe was of fo

‘rare a Qualirty, I
thought good as well for
thine Infirutlion and
Ule (good Reader) as
for the Repofe and Qui-
et of many,in refolving of
Queftions and Doubts
(wherein there bath
been great Diverfity of
Opinions )  concerning
tbeir Eftates and Pof-

felfions, to publifh fome

other that are common

in Accident, weighty
in Confequent, and yet
never vefolved or ad-
judged before : So as it
is now verified in this,
that which bath been
faid of old, . Labor
3

labori

iii
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‘{abori laborem addit.

With this feventh
Work or Part of my
Reports (whereunto Al
mighty..  God of bis
Goodnefs. bath. in this
Short Time, among f?
wmany_other publick Im-
ployments, - enabled me)
1 bave out of my Love
anto all my dear Coun-
trymen, of what Per-
fuafion in Religion fo-

ever they be,  thought

good to give them all a
Cavear or Forewarn-
ing in a Cafe of great
Importance, that deep-
Wy and dangeroufly con-
cerns them all in fo
bigh a Point, that in
the firft Degree it is a
Premunire, and in the
fecond - High Treafin.
And  yet  many Men,
without -all Fear (by
Reafon I think they
know not the Law) rus
into the Danger . there-
of almoft every Day. I
muft coufefs, that this

ros nequaquam minores,
nunquam antehac diluci-

de fatis judiciis explica-

tos, in medium profer-
rem: Ita ut jam ratum
fit quod jamdudum apud
antiquos in proverbum
abiit, Labor labori labo-
rem addit.

Putavi ego, ex mea in
Concives meos charitate,
cujufcunque demum con- -
ditionis religionifve fint,
navandam effe operam,
ut non folum hanc fepti-
mam Relationum mea-
rum partem(cui colligen-
de ac in lucem edendz
Deus in hifce temporum
anguftiis, dum in gra-
vioribus Reipublicz ne-
gotiis verfatus fum, vires
dedit) omnibus ob oculos
ponerem, fed ut eofdem
etiam adhortarer & pra-
monerem in quodam non
mediocris momenti cafu,
qui fingulos ita necefla-
rio eoque modo fpectat,
ut, {i quid in eo pecca-
tum fuerit, in primo gra-
du fit Peena de Premn- -
wire, in {ecundo lxfe
Majeftatis culpa, in quo
tamen multi (cfum Le-
gem, ut mihividetur, ig-
norant) temere & incon-
fulto pene quotidie delin-
quunt: Mihi certe confi-

tendum
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tendum eft,eoufque nunc
temporis redaétum efle
hoc feculum, ut quifque

ro {e fedulo in difcri-
bendis libellulis faciat,
oiz. Quotidie plures,
guotidie pejus [Cribunt.
Etcertocertinseft fiquif-
quam hominum libros
iftos (quos ego vidi) nu-
perrime confcriptos a
Roma vel a Romaniftis
ad nos ufque attulerit,
aut eos legendo fuffragiis
patrocinatus fuerit, aut
eositemaliisapprobando
(quod maxime apud au-
thores in votis eft) legen-
dos dederit, in fummas,
& turbulentiffimas peri-
culorum tempeftates in-
cidat neceffum eft : Nam
primo cum in hunc mo-
- dum peccarit poenas da-
bit per Premunire (qua
fic {e habent, adjudicari
non efle in Regis protec-
tione; eorum terras &
bona omnia in Regis po-
teftatem redigi; & cor-
pora carceri perpetuo
damnari): & qui fecun-
do deliquerit lxfz Ma-
jeftatis grave fupplicium
incurret. Hi funt illi li-
bri qui fplendidos & im-
primis religiofos prz fe

is a writing of [cribe
ling World, Quotidie
plures, quotidie pejus
fcribunt,  And fure 1
am that no Man can
either bring over thofe
Books of late written
(which. 1 bave [een)
from Rome or Roma=
nifts, or read them, and
Juftify them, or delivey
them over to any other
with a Liking and Al-
lozwance of the fame, (as
the Author's End and
Defire is they fhonid,)

buz they van into defpe-,

rate  Dangers and
Dozonfalls ; for the firft
Offence is a Premunire,
which is to be adjudg-
ed to be out 0/ the
King's Proteition, to

loofe  all their Lands

and Goods, and to fuf-
fer perpetual Imprifon-
ment ; and they, that
offend the fecond Time
therein, incur the beavy
Danger of High Trea-
fon. Thefe Books bave
glorions and goodly Ti-
tles, wbhich promife
Direttions for the Con-
fcience, and Remedies

for the Soul, but there .

is mors in olla: They

A g are

iy
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are like to Apothecaries
Boxes, quorum tituli
pollicentur remedia, fed
pixides ipfe venena con-
tinent, whofe Titles
promife Remedies, but
the Boxes themfelves
contain Poifon. * Lhis
Forewarning I give out
of Confcieiice and Care
of their. Safety, that
blindfold might fall in-
to fo great Danger by
their Means whom they
fo -much Reverence. 1

- am not afraid of Guats

that can prick and can-
not burt, nor of Drones
that keep a Buzzing,
and would but cannot

JSting.

ferunt titulos ; hiillifumt
qui confcientiis homi-
num infirmitate laboran-
tibus opem ferre fe pro-
fitentur; hifunt illidenig;
qui miferas & miferan-
das peccatrices animas in
optatum tranquillitatis&

falutis portum adducere

in fe fufcipiunt ; at mors
in olla; quemadmodum
plerumq; in Pharmaco-
polarum vafculis videre
eft, quorum tituli polli-
centur remédia, (ed pix-
ides ipfe venena conti-
nent. Hilce ego pramo-
nitionibus ufus fum e fo-
licita eorum cura, qui
praftigias & impofturas
iftas (quibus hi, quos
tanto profequuntur amo-
re & reverentia, in fum-
mum  capitis periculum
eos de improvifo ducant)
nondum cognorunt. Jam
vero, neque culices, qui
quafi- titillando  pun-
gunt paulo, non pene-
trant, neq; fucos iftos qui
fufurris tantis bombulifq;
quos edunt maximis, a-
culeis autem, quibus ca-
rent egrius,nufquam loci
belligerare folent, tantil-
lum pertime{co; imoin-
quam,ut eftapud Poetam,

Non
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Non metuo pulicis ftimulos fucique fufurros.

Nec pili quidem afti-
mo invidum iftum & ma-
ledicum, qui, quo fufius
venena {ua evomeret, li-
bellum quendam, nefcio
an rudem an inconcin-
num magis, fub titule &
nomine Prickezin lucem
protulit, dicatum Opti-
mo meo Domino & Soce-

ro Comiti Exceftr. ¢5

inferiptum,  Memoriale
Srve mandatum Furato-
rum in Aflifis apud ci-
vitatem Nordevicam, 4
die Angufti, 1606. quem
fane conteftor non folum
me omnino infciente fu-
ifle divulgatum, fed (o-
miffis etiam ipfis potiffi-
mis) ne unum quidem
{ententiolam eo fenfu &
fignificatione, prout dicta

erat, fuifle enarratam..

Jam vero fi cataftrophen
expectes, ecce (dum per-
petuum in me dedecus &
infamiam inurere cona-
tus eft) quam falfum ejus
eum habuit expeétatio?
Primoenim Le&oresilli,
juris peritos dico, qui in-
ter legendum, non folum
graves & turpes errores
¥

And little do 1 efteem
an  uncharitable and
malicions Pratlice in
publifbing of an errone-
ous and  ill-fpelled
Pampblet, under the
f}{amq Pricket, m‘zfd' de-

icaring it to my fingu-
lar gao§ Lord and lg?'a—
ther-in-Law, the Earl
of Exeter, as a Charge
given ar the Affizes
bolden at the City of
Norwich, 4 Auguft,
1606. which 1 proteft
was not only publifbed
without my Privity,
but (befides the Omif-
Sion of divers principal
Maztters) that there is
wo one Period therein
expreffed in that Sort
and Senfe that 1 deli-
vered it: Wherein it
is worthy of Obferva-
tion how their Ex-
peliation (of feandak-
zing me) was wholly
deceived ; for bebold the
Cataftrophy. Such of
the Readers as were
learned in the Laws,
finding not only grofs
Errors and Abfurdi=
ties
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ties on Law, but pal-

pable  Miftakings - in.

the very Words of Art,
and -the whole. Context
of that rude and rag-
ged. Stile, wholly diffo-
nant. (the - Subjelt - be-
ing legald) from a Law-
yer's Dialell, conclu-
ded, that inimicus &
iniquus-- homo fuperfe-
‘minavit zizania in me-
dio tritici: The other
difcveer and  indijffe-
rent Readers, out of
Senfe  and Reafm,
found oyt the fame
Conclufion, both in Re-
[pect of the Vanity of
the Phrafe, and for
that I, publifhing a-
bout. the fame Lime
one of my Commenta-
ries, would, if 1 bad
intended the Publica-
tion of any fuch Mat-
ter, bave dome it my
felf, and wot to bave
fuffered any of my
Works to pafs under
the Name of Pricket;
and [0 una voce con-
clamaveruntomnes,tbar
gt was a fhameful and
Shamelefs Prattice,and
the Autbor thereof, to
1

& devias opinionum ab-
furditates, fed ipfas eti-
am voces artisturpiterin
alienum fenfum ufirpa-
tas, & totum denigq; con-
textum longiflimea Juris-
eonfultorum (de legibus
enim -agebatur) ufu &
confuetudine - remotiffi-
mum efle, animadverte-
runt, continyio hocin ore
habuerunt, fuimicns 5
suiquus bomo fuperfems-
nAvit 2izania i medio
sritici. Deinde alii quo-
que cordati & 2qui Lec-
tores, dum generis dicen-

.di & phrafis levitatem

ferio perpenderunt, fu-
apte {ponte in eandem
inciderunt  opinionem:
nam, cum eodum fere
tempore Commentarium
quendam ipfe divulga-
rem, pro certo ftatue-
runt, fi ea animus fuiffet
divulgandi, memetipfum
voluifle, meo propriono-
mine, neqéaquam nomi-
ne Pricker, mea propria
opera omnibus infpicien-
da prabuifle: Idcirco
quafiunavoce conciama-
verunt omnes, illud ip-
{fum opus tum natura fua
maxime nequam efle &

puden-
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pudendum, cum ab opi-
fice fcelerato & mendaci
proficifcatur:

T

be a wicked and mak-
cious Falfary.

Circumeertit enim vis & injuria quemque,
Atque unde exorta eft in eum plerunque revertit.

In hifce, ficut in aliis
meis Relationibus, hoc
mihi prxcipue cure fuit,
ut (= .ani i me penes e-
rar) coblturitacem, Am-
b'g « r..em, Periclitatio-
NEosgsy NOVItaﬁem &
Prenxtatem averfarer.
1. Ob:curitatem, qua fa-
ne hand abfimilis ‘cne-
brarum e, in quibus mi-
fere folis radiis viduos
necefle eft huc illuc, ul-
tro citroque, ufquequa-
que deviare. 2. Ambigui-
tatem, in qua non ut {u-
pra lucis inopia labora-
mus, fed variismeatuum
anfra&ibus, & irremeabi~
libus dubitationum mea-
andrisita diftracti fumus,
ut quid fequendum, quid
fugiendum fit, prorfus ig-
noremus. 3. Periclitatio-
Lem, ne quicquam om-
nino in medium profer-
rem,; quod queftiones
magis novas & contro-
verflas ad turbandum,
quam tranquillitatem &

In thefe and the
Reft of my Reports, 1
bave (as much as I
conld) avoided Obfeu-
vity, Ambiguity, Feo-
pardy, Novelty, and
Prolixity: 1. Obfcuri-
1y, for that is lke
anto ‘Darknefs, where-
i a Man for want
of Light can bardly
with all bis Indu-
Sy diftern any Way.
2. Ambiguity, wbhere
thece is Light enough,
but there be (o many

winding  and  intyi-.

cate Ways, as a Man
for want of Direttion,
Shall be much perplex-
ed and ewtangled to
Jind out the right
Way. 3. Feopardy, ei-
ther in publifbing of
any thing, that. might
rather ftir up Suits
and  Controverfies in
this troublefome Worid,
than  eftablifb Quict-
wefls and Repofe  be-

tween
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tween Man and Man,
(for a Commentary
Should nor be like wnto
the winterly Sun, that
raifeth up greater and
thicker ~ Mifts  and
Foggs, than it is a-
ble to difperfe,) or in
bringing the Reader,
by any Means, intg
the Z;ﬂﬁ Queftion of
Peril or Danger at
all. 4. Novelry, for
I baze ever holden afll
neww or private Inter-
pretations, or Opini-
ons, which have no
Ground or Warrant
out of the Reafon or
Rule of our Books, or
former Precedents, to
be dangerous, and not
worthy of any Ob-
fervation: For Pericu-
lofum exiftimo quod
bonorum virorum non
comprobatur  exemplo.
5. Prolixity, for a Re-
port ought to be o
longer than the Dar-
ter requireth, and as
Y.anguor prolixus gra-

vat medicum, ita re-
latio prolixa gravat
le&torem.

concordiam ad ftabilien-
dum hunc fluctuantem
hominum ftatum pro-
creet, (non enim conve-
nit, ut hufufmodi Com-
mentarii illud agant qd’
plerumque folent hyber-
ni {oles, qui denfiores
nebulas & tuliginofiores
concitant, quam quas€ift
dem radiorum viribus
difpergere valent,) aut
quod Le&torem meum
vel in primaria erroris
& dubitationis limina
quoquo modo ducat. 4.
Novitatem, eco quod id
maxime laborandum ar-
bitror, ut novas quafcun-
que interpretatiunculas
& privatas opiniones,
(qua, fi ad amuffim no-
ftrorum librorum & an-
tiquorum exempla appli-
centur, nequaquam qua-
drant) periculofiffimas,
& ftudiis noftris indig-
niffimas evitem : Nam pe-
riculofum exiftimo quod
bonorum  virorum  uon

oomprobatur exempl. 5.

Prolixitatem, cum in Re-
lationibus hoc imprimis
fit optandum, ut fint a-
deo compendiario bre-
ves prout neceffitas ref-

que
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que ipfa ferre poteft; fi-
cut enim Janguor prolix-
us gravat medicum, ita
Relatio prolixa gravat
lettorem.

Quod cafus ille de
Poftnatis  reliquis eft
prolixior, confitendum
eft, at vero tres, quz fu-
fiorem me fecerunt in €o
renuntiando, caufee gra-
viores accefferunt. 1.
Quod in Camera Scac-
carii cafus erat difcuflus,
ad quem quidem difcu-

tiendum omnes Angliz.

Judices (quemadmodum
leges & confuetudines
poftulant) figillatim, a-
perte, & copiofe funt ar-

gumentati. 2. Quia non.

alius fuit ufpiam cafus in
Camera Scaccarii quoad
quifpiam nunc temporis
virorum cogitatione po-
teft aflequi, quem tot in-
fimul Judices, tamque e-
laborate pertra&arunt :
- non enim Dominus Can-
cellarius folum, fed alii
etiam quatuordecim Ju-
dices in eodem cafu vi-
res fuas & ingenia limate
exercuerunt. 3. Quia
tanta fuit varietas atque
copia tam materia ratio-
num & argumentorum

J

T e Cafe of Poftnati,

I confefls, is lmger
than any of the Ref?,
and that fur three
Casfes: Firf}, for that
it was an Exchequer-
Chamber Cafe, for de-
ciding wheredf all the
Fudges of England (as
the Law doth require)
did_argue openly, and

at large. Secondly, for

that never amy Cafe
within Man's dMemz~
Ty, was argued by (o
%zmy Fudges in ytl{e
Exchequer-Chamber, as
this was, there baving
avgued the Lord Chan-
cellor  and  fourteen
Fudges. , Thirdly, for
the Variety as well of
the important Matter,
as of the (everal Kinds
of excellent Learning
and Knowledge, deli-
vered in the Argu-
ments of this Cafe.

Finally,

vi
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Finally, with thefe
Wifbes and Defires I
conclude, Firft, that
the [ftudious Reader
might indeed receive. as
great Profis and De-.
light in Reading 1this
Work, as Idid (sn’c/~
mine own Fudsment c¢
ceive me) in Compofing
and framing - thereof
Secondly, that -quoad
ejus fieri poffit, quam-
plurima legibus ipfis de-
finantur, quam paucif-

fima vero Judicis arbi-

trio relinquantur.

ponderib’ libratz, quam
formz multis excellenti-
um ingeniorum, mirabi-
liumque artium orna-
mentis decoratz, ut bre-
viter & fuccinéte  mag:s
referri non poffe videba-
tur. o
Nunc demum, hoc ul-
terius tantum - c*§ am
pleGtor meis: Primum
ut ftudiofus Leor
querizl ege” quidem
({1 non meum me delu-
ferit judicivm Jin sowpos
nendis & formaidic, ¢ -
tam iile v demrevers
legendis hifce Reelatio=:
nibus utilitatem fimuk &
voluptatem:™ execron: §':
Deinde- ut ‘gqor» " eins |
ers policy qhdmtaves
]Zm ' l;;izw“; 7 ?;7’: ;':f' 2
aAntUr Gu.iv i pusi 1 it
very Fudicis arditiio
velinquantur,

The



Part VII.

The Order of the Cafes Re-
» ported in ‘this 7th Book.

101

Calvin’s Cafe. Trin. 6 Jacobi. Fol. 1
Bulwer’s Cafe. Mich.26& 27Eliz. 1
~ Sir Miles Corbet’s Cafe. Hill. 27 Eliz. 5

Cafes upon the Statute of 13 Edw. 1. of Win-
chefter.

Trin. 27 Eliz, 6

T'rin. 28 Eliz. 6

Trin. 29 Eliz. 6

Th(e:: ]{?arl of Bedford’s Mich.28 & 29 Eliz. 7
afe.

Ughtred's Cafe, Trin. 33 Eliz 9
Englefield’s Cafe. Mich.33 & 34 Eliz. 11
The Cafe of Swans. = 'Trin. 34 Eliz. 1§
Sir Thomas Cecil’s Cafe. Mich. 39 & 40 Eliz. 18
The Lord Anderfon’s Trin. 41 Eliz. 23
Cafe.
But’s Cafe. Trin. 42 Eliz, - 23
Cafes of Quare Impedit.
Hall’s Cafe. Pafch, 31 Eliz. 25
Sir Hugh Portman’s Cafe. Pafch. 40 Eliz. 27
Baskervil’s Cafe, Trin, 27 Eliz. 28

Maund’s
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Maund’s Cafe. Hill. 43 Eliz. 28
Difcontinuance of Pro-Trin. 1 Jac. 29
cefs; ¢5c. by the Death -
of the Queen.
‘T'he Cafe of a Fine le- Mich. 2 Jac. 32

vied by the King,
Tenant in 'Tail; .

Nevil’s Cafe. Mich. 2 Jac. 33
Penal Statutes. Hill. 2 Jac. 35
- Lillingfton’s Cafe. Mich. § Jac. 38
Bedel's Cafe. Mich. 5 Jac. 40
Beresford’s Cafe. Mich. 5 Jac. 41

Kenn’s Cafe. Mich. 5 Jac. 42

Poftnati
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* Polftnati.

CALVINY Cafe

Trin. 6 Facobs 1.

?AM E S by the Grace of God of England, Scotland,
oJ France, and Ireland King, Defender of the Faith, &.

"To the Sheriff of Middlefex, Greeting: Robert Calvin,
-Gent. hath complained to us, that Rich. Swith, and Nich.

Smith unjuftly, and without Judgment, have diffeifed him

"of his Freehold in Haggard, otherwife Haggerfton, other-

wife Aggerflon, in the Patifh of St. Leonard in Shoreditch,
within 30 Years now laft paft; and therefore we command
you, That if the faid Robers fhall fecure you to profecute
his Claim, then that you caufe the faid Tenement to be
refeifed of the Chattels, which within it were taken, and

the faid Tenement with the Chartels, to be in Peace until
Thurfday next after 15 Days of St. Martiz next coming 3
-and in the mean T'ime, caufe 12 free and legal Men of that

Neighbourhood, to fee the faid Tenement, and the Namecs
of them to be unbreviated ; and fummon you them by
good Summoners, that they be then before us wherever
we be in England, ready thereof to make Recognition ;

~and put by Sureties, and “fafe Pledges, the aforefaid Rich-
_ard, and Nicholas, ot their Bail, if they cannot be found,
.that they be then there, to. hear the Recognition ; and

have there the Summoners, the Names of the Pledges,
and this Writ. Witnefs my felf at Weftminfler, the 3d Day
of November, in the Year of our Reign of England, France,

-and Ireland the fifth, and of Scorland the one and fortieth.

For 4os. paid in the Hampery
Kindefley.

| Middlefete, ﬂITHE Affife cometh to Recognize, if Ric/-

Smirh,and Nich.Smith unjuitly and with-

~out Judgmt. did difleife Roz. Calvin, Gent. of his Frechold in
5 B

Haggar.i

* Vide Dyer
to. 304. 2 Jan.
10. Vaugh.284,
279,301, 1 Lev.
59. Plowd.
Cale of the
Ducchy. Elle(-
mer, Poltnati,
1,2, &c. Ba-
can of Governe
ment 2. pt. 76,
Arwood’s Sg-
periority 304.
Salk. 413 412,
Skinner 134,
172, 133. 335,

442,
I'ne Writ of
Afffe.
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The Count,  Haggard, otherwife Haggerffon, otherwife Aggerfion, in the
Panfh of St. Leonard in Shereditch, within 30 Years now laft

palt: And whereupon, the faid Robert, who is within the Age

of 21 Years, by Fobn Parkinfon, and William Parkinfon his Guar-

dians, which the Court of the faid King here to this have

jointly and feverally fpecially admitted, complaineth ; That they

Alience -plead- diffeifed him of one Mefluage with the Appurtenances, €. And
ed'in Bar.  yho fuid Richard and Nicholas, by William Edwards, their Attor-
o ney, come and fay, That the faid Robert ought not to be an-
¢ fwered to his Writ aforcfaid, becaufe they fay, That the faid

Robert is an Alien born, being born the 4th Day of Novem. in

the Reign of the King that now is, of Engl Fr. and Irel. the

third, and of Scetl. the thirty-ninth. At Edenbor. within his

Kingdom of Scotl, aforefaid, and within the Allegiance of the

faid Lord the King, of the faid Kingdom of Scetl. and without

the Allegiance. of the faid Lord the King, of his Kingdom of
England ; and at the Time of the Birth of the faid Robert Cal-

vin, and long before, and continually afterwards, the aforefaid

Kingdom of Scotland, by the proper Rights, Laws and Statures

-of the fame Kingdom, and not by the Rights, Laws or Statutes

of this Kingdom of England, was and yet is ruled and govern-

ed. And this he is ready to aver, and thereupon prayeth Judg-

ment, If the faid Robert, to his faid Writ aforefaid, ought to

Demurrer. be anfwered, &v¢. And the aforefaid Robert Calvin faith, That
the aforefaid Plea, by the aforefaid Richard and Nicholas above

pleaded, is infufficient in Law, to Bar him the faid Robert from

havirig an Apfwer to his Writ aforefaid ; and that the faid

_Robeit, to the faid Pléa in Manner and Form aforefaid pleaded,

peedeth ner, nor by the Law of the Land is boaad 1o Anfwer;

and this he is ready ro aver, and hereof prayeth Judgment;

and thart the faid Richard and Nicholas to the aforefaid Writ of

Joinder. the faid Robert do Anfwer. And the faid Richard and Nichola,
for as much as they have above alledged fufficient Matter in

Law to Bar him the faid Robert from having an Anfwer to his

faid Wrir, which they are ready to aver ;»(which Martter the

aforefaid Robert doth not gainfay, nor to the fame doth in any

ways Anfwer, but the faid Averment altogether refufeth fo

» admir) Do ds at firft démand Judgment, if the aforefaid Robert
Coztinuzaices, to his faid Wric ought to be anfwered, &¢. And becaufe the
Court of the Lord the King here, are not yet advifed of giving

their Judgment of and upon the Premiffes, Pay thereof is

given to the Parties aforefaid; before the Lord the King ac

Wefiminfier vntil Monday next, afrer 8 Days of St. Hillary, to

hear their Judgment thereof, becaufe the Court of the Lord

the King here thereof not yet, &c. And that the Aflife

gforefaid remain to be taken before the faid Lord the King,

uptil the fame Monday there, &¢. And the Sheriff to diftrain the
Re'cogmtox(s of the Affife aforefaid : And before to canfe a View,
€7c. At which Day, before the Lord the King at Wefiminfler, co-

tmeth as well the aforefaid Rob. Calvin by his Guardians aforefaid,

as the aforefaid Rich. Smith and Nich. Smith by their Attorney

aforefaidy, and becaufc the Court of the Lord the Kiz;%

here
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hereof giving their Judgment of; and upon the Fremiffes, is Twria ad¥ia
not yet advifed, Day thereof is given to the Parties afore- /7 V"
faid before the Lord the King at Weftminfler, until Mon-

day next after the Morrow of the Aflenfion of our Lerd,

to hear their Judgment ; becaufe the Court of the Lord the

King here not yet, &c¢. And the Aflife aforefaid remain

further to be taken, until the fame Monday there, &c. At

which Day, before the Lord the King at Weflminfler,

come as well the aforefaid Roberr Calvin by his Guardians
aforefaid, as the aforefaid Richard Smith and Nicholgs

Smith, by their Attorney aforefaid, &5¢. And becaule the

Court of the Lord the King here, &c.

’ i ‘HE Queftion of this Cafe as to Mattet in Taw was, The Queltion
whether Rol Cplvin the Plaintiff (being born in Scor- .
dand fince the Crown of England defcended to his Majeity)
be an Alien born, and confequently difabled to bring any
real or perfonal (4) A&ion for any Lands within the (#) 1Bulft.rse.
Realm of England. After this Cafe had been argued in 357 195-
the Court of the Kings Bench, at the Bar, by the Coun- Co. Lic 129, b.
fel learned of either Party, the Judges of that Court upon I And. 25.
Conference and Confideration of the Weight and Impor- [:4‘12"erb43226
tance thereof, adjourned the fame (according to the an- Cr.El 142,683,
cient and ordinary Courfe and Order of the Law) into Cro. Car.y.
the (%) Exchequer-Chamber, to be argued openly there; ﬁi‘:&h‘ig%a@
firft by the Counfel learned of either Party, and then by hach proceed-
all the Judges of Ewgland ; where afterwards the Cafe ed. ’
was argued by Bacon Solicitor General, on the Part of the (6)2Bullt146.
Plaintiff, and by Zaur. Hide for the Defendants and after-
ward by Hobars Attorney General for the Plaintiff, and by
Serjeant Huttor for the Defendant ;5 and in Eafler Term
laft, the Cafe was argued by Heron puifne Baron of the Ex-
chequer, and Fyfter puifne Judge of the Court of Common
Pleas; and on the fecond Day appointed for this Cafe, by
Crook puifne Judge of the King’s Bench, and Alrhim Ba~
ron of the Exchequer; the third Day by Suigge Baron of
the Exchequer, and Williams one of the Judges of the
King’s Bench ; the fourth Day by Daniel one of the Judges
of the Court of Common Pleas, and by Yelverron one of
the Judges of King’s.Bench: And in Z7imiry Term fol-
lowing, by Warburton ope of the Judges of the Commeon
Pleas, and Feuner one of the Judges. of the King’s Bench 3
and after by Wailnmefley one of the Judges of the Common
Pleas, and Zunfield Chief Baron ; and at two feveral Days
in the fame Term, Coke Chief Juftice of the Common
Pleas, Fleming Chief Juftice of the King’s Bench, and
Sir 7 homas Eggerton, 1.ord Ellefinere, Losd Chancellor of
England, argued the Cafe (the like Plea in Dxfabi.lit);_
Ba @

»
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‘of Robewt Calvin’s Perfon being pleaded mutatis mutandis
" Jn the Charcery in a Suit there for Evidence concerning
Lands of Inheritance, and by the Lord Chancellor adjourn-
ed alfo into the Exchequer-chamber, to the End that one
Rule might over-rule both the faid Cafes.) And firft (for
that I intend to make as fummary a Report as I can) 1 will
The Argu-  qt the firt fer down fuch Arguments and Objections as
ments and Ob- - ) =, .
eétions on he were made and drawn out of this fhort Record againft the
Jart of the * Plaintiff, by thofe that argued for the Defendants. It was
Detendant. ghferved, that in this Plea there were four Nouns, guatuor
nomina, which .were called nomina operativa, becaufe from
them all the faid Arguments and Objeélions on the Part of
the Defendants were drawn ; that is to fay, 1. Ligeantia
(which is twice repeated in the Plea, for it is faid, infra
ligeantiain domini regis regni firi Scor’, & extra ligeantiom
" domini regis vegmi fui Angl.) ». Reguum {which alfo ap-
peareth to be twice mentioned, iz, reguum Angl, and reg-
uum Scor’.) 3. Leges (which are twice alledged, viz. Leges
Angl’, and Leges Scor’, two feveral and diftinét Laws.) 4. 4-
lienigena (which is the Conclufion of all, viz. that Robert
Calvin is Alienigena.)

1. Ligeantia. By the firft it appeareth, that the Defen-
dants do make two Ligeances, one of Z77/7774, and another
of Scotland, and- from thefe feveral Ligeances two Argu-
ments were framed, which briefly may be concluded thus.
Whofoever is' born infra ligeantiam, within the Ligeance
of King Zames of his Kingdom of Scerland, is Alienigena,
-an Alien born, as to the Kingdom of Eglsi:4: But Robert
‘Catvin was born at Edenburgh, within the Ligeance of
the King -of his Kingdom of Scorlznd ; therefore Robert
Calvin is Alienigena, an Alien born, as to the Kingdom of

- England. 2. Wholoever is born extra ligeantiam, out 'of
the Ligeance of King Fames of his Kingdom of England,
is an Alienas to the Kingdom of England; but the Plaintiff

. was born out of the Ligeance of the King of his Kingdom
of England ; therefore the Plaintiff is an Alien, &¢. Both
thefe Arguments are drawn from the very Words of the

. Plea, viz, Quod pred Rebertus eft alienigena, natus 5 No-
vemb. anno yvegui domini rvegis nunc Angl’ €. tertio apud
Edenburgh infra regnum Scov’, ac infra ligeamtiom 4ifi

- domini regis dilti regni fui Scot’, ac extra Ligeantiam Aitti

. oinini regis regni fur Angl. : S

. Regna. Prom the feveral Kingdoms, viz. regnum Angl’

) and regnum Scor’, three Arguments were drawn. 1 Quands -

() Ellcfmerc’s (a) duo jura (imo_duo regua) concurrunt in vna perfona,

Poltea 14, b, €001 cft ac i cffent in diverfrs : But in the Kirg’s Per-

5 Co. 182, fon there concur two ditin&t and feveral Kingdoms ; there-

Cawly 20).  fore it is > i [ in di
Sy 2o all one as if they were in divers Pﬁfrz‘:;’
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and confequently the Plain:iff is an Alien, as all the Anure-
nati are, for that they were born under the Ligeance of an<
other King. 2. Whatfoever is due to'thg King’s feveral poli-
tick Capacities of the feveral Kingdoms is feveral and di-
vided ; but Ligeance of each Nation is due to the King’s
feveral politick Capacities of the feveral Kingdoms ; FErgo,
The Ligeance of each Nation is feveral and divided, and
confequently the Plaintiff is an Alien, for that they that are
born under feveral T.igeances are Alicns one to another.
3. Where the King hath feveral Kingdoms by feveral Ti-
tles and Defcents ; there alfo are the Ligeances feveral 5 but
the King hath thefe two Kingdoms by feveral Titles and
Defcents ; therefore the Ligeances are feveral. Thefe three
Arguments are colle¢ted alfo from the. Words of the Plea be-
fore remembered. ,
. 3. Leges. From the feveral and diftin& Laws of either
Kingdom, they did reafon thus; 1. Every Subjet that is
born out of the Extent and Reach of the Laws of Frgland,
cannot by Judgment of thofe Laws be a natural Subject to
the King, in Refpeé&t of his Kingdom of England; but
the Plaintif was born at FEdenburgh, out of the Extent
and Reach of the Laws of England ; therefore the Plain-
tiff by the Judgment of the Laws of England cannot be 3
natural Subject to the King, as of his Kingdom of Englard,
2. That Subje&, that is not at the Time and in the Place
of his Birth inheritable to the Laws of England, cannot be
inheritable or Partaker of 'the Benefits and Privileges given
by the Laws of England ; but the Plaintiff at the Time,
and in the Place of his Birth was not inherirable to tho
Laws of Enugland, (but only to the Laws of Scotland )
therefore he is not inheritable or to be Partaker of the Be-
nefits or Privileges of the Laws of England. 3. Whatfoever
appeareth to be out of the Jurifdiction of the Laws of  Eng-
land, cannot be tried by the fame Laws ; but the Plaintiff’s
Birth at Edenburgh is out of the Jurifdition of the Laws.
of England ; therefore the fame cannot be tried by the
Laws of Ewgland. Which three Arguments .were drawn
from thefe Words of the Plea, viz. Quodque tempore nati-
vitatis pred’ Roberti Calvin, ac div antea, & continie fo-
fea, pred’ regim Scor’ per jura, leges & flatura ejufdent
regui propria, & mnon per juras, leges,. fen flatura bujus
regui Angl regulat’ € gubernar fuir, & adbuc eft.

4. Alicizigena. From this Word Alienigens they a_rggegi
thus: Every Subjc& that is alien’ gentis (i.e.) alien’ li-
geant’, eft alienigena; but fuch a one is the Plaintiff's
thercfore, &¢c. And to thefe nine Arguments all that was
fpoken learnedly and at large by thofe that argued againft
the Plaintiff may be reduced. But

u

-
2
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But it was tefolved by the Lord Chancellor and twelye
Judges, viz. the two Chief Juftices, the Chief Baron, Ju-
{tice Feuner, Warberton, Yelverton, Daniel, Williams, Ba-
ron Suig, Baron Altham, Juftice Crooke; and Baren Heron,
that the Plaintiff was no Alien, and confequently that he
pught to be anfwered in this Aflife by the Defendants.
How this Co  This Cafe was as elaborately, fubftantially, and judicially
;’hzfé&gfa':‘ argued by the Lord Chancellor, and by my Brethren the
cellor and the Judges, as I ever reador heard of any; and fo in mine O-
Judges pinion the Weight and Confequence of the Caufe, both iz
prefenti i peryeruis fururis temporibus juftly deferveds for
though it was one of the fhorteft and leaft that ever we ar-
gued in this Court, yet was it the longeft and weightieft
that ever was argued in any Court, the fhorteft in Syllables,
and the longeft in Subftance ; the leaft for the Value (and
yet not tending to the Right of rhat leaft) but the weighti-
eft for the Confequent, both for the prefent, and for ‘all
Pofterity. And therefore it was faid, that thofe that had
written de foffilibus did obferve, that Gold hidden in the
Bowels of the Earth, was in Refpeét of the Mafs of the
whiole Earth, parvum in magno ; but of this fhort Plea it
might be truly faid (which is more ftrange) that here was
wagnum in parve. And in the Arguments of thofe that
argued for the Plaintiff I fpecially noted, That albeit they
fpake according to their own Heart, yet they {pake not out
of their own Head and Invention: Wherein they followed
the Counfel given in God’s Book, Irterrcga priftinam ge-
Job.8. 8. nerationem (for out of the old Fields muft come the new
. Corn) & diligenter inveftiga patrum memoriam, and dilj-
gently fearch out the Judgments of our Forefathers, end
that for divers Reafons: Firft on our own Part, Heflerni ¢-
nim fumys & ignoramus, & vita noftra ficit umbra fuper
terram ; for we arc but of yefterday, (and therefore had
need of the Wifdom of thofe that were before us) and had
been ignorant (if we had not received Light and Know-
ledge from our Forefathers) and our Days upon the Earth
are but as a Shadow, in Refpeét of the old ancient Days
and Times paft, wherein the Laws have been by the Wi+
dom of the moft excellent Men, in many Succeffions of A-
ges, by long and continual Experience (the Trial of Right
znd Truth) fined and refined, which no one Man (being of
fo fhort a Time) albeit he had in his Head the Wifdom of
all the Men in the World, in any one Age could ever
) have effefted or attained unto. And therefore it is ops
€0, Lt 97. . vima regula, qua nulla eft verior aut firizior in jure, nersi-
¥eye oporter effe fapiensiorem legibus ; no Man ought 3:0
tage
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take upon him to be wifer than the Laws. Secondly, in Re-

{peét of our Forefathers: Ip/7 (faith the Text) docebunt te,

& lrquentur tibiy § ex corde fuo proferent eloquia, they

f-all teach thee, and tell thee, and fhall utter the Words of

their Heart, without all Equivocation or .mental Referva-

tion; they (I fay) that cannot be daunted with Fear cf any

Puwer above them, nor be dazzled with the Applaufe of

:ne popular about them, nor fretted with any Difcontent-

ment (the Matter of Oppofition and Contradiction) within

them, bur fhall fpeak the Words of their Heart, without

all Affe&ion or Infe&Gtion whatloever.
Alfo in their Arguments of this Caufe concerning an Ali-

en, they told no flrange Hiftories, cited no foreign Laws,

produced no alien Precedents, and that for two Caufes ; the

one, for that the Laws of Fygland are {o copious in this

Yoint, as, God willing, by the Report of this Cafe fhall 2ap-

pear ; the other, left their Arguments concerning an Alien

born, fhould become foreign, ftrange, and an Alien to the

State of the Queftion, which being gusftio juris concerning

Freehold and Inheritance in England, is only to be decided

by the Laws of this Realm. And albeit I concurred with

thofe that adjudged the Plaintiff to be no Alien, yet doI

find a mere Stranger in this Cafe, fuch-a one as the Eye of

the Law (our Books and Book-cafes) never faw, as the

Ears of the Law (our Reporters) never heard of, nor the

Mouth of the Law (for Fudex eft lex loquens) the Judges

our Forefathers of the Law never tafted: I fay, fuch 2 one,

as the Stomach of the Law, our exquifite and perfet Re-

cords of Pleadings, Entries and Judgments (that make equal

and true Diftribution of all Cafes in Queftion) never digeft-

ed. In a Word, this little Plea is a great Stranger to the

Laws of England, as fhall manifeftly appear by the Refo-

lution of this Cafe. And now that I bave taken upon me The Methzﬂd

to muke a Report of their Arguments, I ought to do the ;Z?Ee:-}:ieo:h;&fc

fame as truly, fully, and fincerely as poflibly I can; how- "

beit, feeing that almoft every Judge had in the Courfe of

his Argument a peculiar Mcthod, and I muft only hold my

felf to one, I fhall give no juft Offence to any, if I challenge

that which of Right is due to every Reporter, that is, to

reduce the Sum and Effe of all to fuch a Method, as

upon Confideration had of all the Arguments, the Reporter

himfelf thinketh to be frteft and cleareft for the right Un-

derflanding of the true Reafons and Caufes of the Judg-

ment and Refolution of the Cafe in Queftion. ) )
In this Cafe five Things did fall into Confideration. 1. Lz- z’g’;‘?l']rbmgs

geantia. 2. Leges. 3. Regna. 4. Alienigena. 5. What o 2y W8

legal Inconveniences would enfue on either Side. in this Cafe,

B 4 1. Con-



The 1t gene-
ral Payr, What
Ligeance. is.

(2) Bacon’sDif~
courfe of Laws
and Governm.
2d Parr, 10. 46,
Co.

a7, Ko,
Lir 129, a.

Carvvin's Caofe ParT VIL

1. Concerning Ligeance: 1. It was refolved what Lige-
ance was: 2. How many Kinds of Ligeances there were:’
3. Where Ligeance was due: 4. To whom it was due: And
laftly, How it wasdue. .

z. For the Laws: 1. That Ligeance or Obedience of the
Subject to the Sovereign is due by the Law of Nature:
2. That this Law of Nature is Part of the Laws of England :
3. That the Law of Nature was before any judicial ot mu-
nicipal Law in the World: 4. That the Law of Nature is
immutable, and cannot be changed,

3. As touching the Kingdoms: How far forth by the
A& of Law the Union is already made, and wherein the
Kingdoms do yet remain feparate and divided.

4. Of Alienigena, an Alien born: 1. What an Alien
born is in Law: 2. The Divifion and Diverfity of Aliens:
5. Incidents to every Alien. 4. Authorities in Law. 5. De-
monftrative Conclufions upon the Premiffes, that the Plain-
tiff can be no Alien.

5. Upon due Confideration had of the Confequent of this
1C)afe: What Inconveniences legal fhould follow on either-

arty. ‘

And thefe feveral Parts I will in this Report purfue in
fuch Order as they have been propounded; and :ft de
Ligeantia. - .

1,(4) Ligeance is a true and faithful Obedience of the Sub-
ject due to his Sovereign. This Ligeance and Obedience is
an Incident infeparable to every Subjeé ; for as foon as he
is born he oweth by Birth-right Ligeance and Obedience
to his Sovereign, Ligeantia eft vinculuin fidei : and Liges
antia eft “quafi legis effentia. Ligeantia eft Ligamentum,
quafi ligatio wmentinzts quia fiout ligamentuin eft connexis
articulorum & funlfurar’, €5c. As the Li gatures or Strings do
knit together the Joints of all the Parts ot the Body, fo doth
Ligeance Join together the Sovereign and all his Subjeds,

‘quaji wio ligamine. Glavil, who wrote in the Reign of

H. 2. lib. 9. c. 4. fpeaking of the Connexion which ought
to be between the Lord and Tenant that holdeth by Ho-
mage faith, That murua debet effe domini € fidelitatis con-
nexie, 1ta quod giantuiz debet domine ex bomagio, tantum
it deber dominus cx dominio, preter- folam reverentiais,
and the Lord (faith he) ought to defend his Tenant. But
berween the Sovereign and the Subjeé there is without
Comparifon a higher and greater Connexion ; for as the Sub~
Jje&t oweth to the K. his true and faithful Ligeance and O-
‘bcdxe;mcc,fo the Sovereign is to govern and protect his Subjeéls,

' regers
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regere € protefeve fubditos fuos 5 fo as between the Sove-
reign and Subje@ there is duplex & reciprocum ligamen 5 Note.
quia ficut fubditus regi tenetur ad obedientiam, ita rex fub-
dito tenetur ad proteftionem : merito igirur ligeantia dici-
tur a ligando, quia continet in f¢ duplex ligamen. And
therefore it is holden in 20 H. 7. 8. 4. that there is a Liege
or Ligeance between thé King and the Subje&t. And For-
tefeue, cap. 13. Rex () ad turelam legis corporum € bo- (a) Cro. Arg.
norune. fubditorum eveltus eft. And in the A&s of Parlia- 64
ment of 10R.2.cap. 5. & 11 R.2.cap.1. 14 H.8.cap. 2,
&e¢. Subjells are called Liege People 5 and in the A&s of
Parliament in 34 H. 8.cap. 1. & 35 H. 8. cap. 3, &c. the
King is called the Liege Lord of his Subjeéts. And with
this agreeth M. Skeene in his Book de expofitione verberum,
(which- Book was cited by one of the Judges which argued
againft the Plaintiff) Ligeance is the mutual Bond and Ob-
ligation between the King and his Subjefts, whereby Sub-
jels are called ‘his Ljege Subjetts, becaufe they are bound
to obey and ferve him; and he is called their Liege Lord,
becaufe he -fhould maintain and defend them. Whereby it
appeareth, that in this Point the Law. of England and of
Scotland is all one. 'Therefore it is truly faid that prorectio
trabir fubjettionem, & [ubjettio proteétionem. And here-
by it plainly appeareth, that-Ligeance doth not begin by.
the Oath in the Leet ; for many Men owe true Ligeance
that never were fworn in a Leet, and the Swearing in a
Leet maketh no (&) Denization, as the Book is adjudged (5) Br. Deniz:
in 14 H.4. fol. 19. b. This Word Ligeance is well exprefled l‘,(‘;‘,{ea b
by divers feveral Names or Syxzonyma which we find in our 5 B
Books. Sometime it is called the Obedience or Obeyfance
> of the Subjeét to the King, obedientia regi, 9 E. 4.7. b. 9 E.
4.6. (c) 2 R. 3. 2..4. in the Book of Entries, FEjeftione (¢)Br.Deniz.8.
firwd’ 9. 14 H.8. cap. 2. 22 H.8. cap.8,8c. Sometime he
is called a natural Liege Man that is born under the Power
of the King, fiub poreftate Regis, 4 H.3. (4) Tit. Dower. (¢) 4 Hen. 3.
Vide the Statute of 11 E. 3. ¢.2.. Sometimes Ligeance is E“i"(n‘qfr‘:;s” 5
called Faith, Fides, ad fidens regis, &c. Bratlon, who wrote P (ltnati 13,14,
in the Reign of H. 3. lib. 5. traltas’ de exception’ cap. 24. Jenk. Cent. 3.
fol. 429. Eft eriam alin exceptio que competic ex perfona
querentis, proprer-defeltum nationis, ut fI quis alienigena
qui fuir ad fiden Regis I'vanc’, &c. And Flets (which Book
was made in the Reign of F. 1.) agreéth therewith ; for
L.6. ¢.47. de excepr’ ex omiffione participis, it is faid, vel 4i- (¢) Lit.Sect 85,
cere poruit, qd’ nibil juris clamare poterit tanquam parti- S Lit.64.b,
ceps eo qd’ eft ad fideme Regis Francie, quia alienigens vepells
debewt 1w Angl’ ab agendo, donec fueruut ad fidem Reg Angl.
Vide 25 E. 5. de naris ultra mare, Faith and Ligeance of the
King-of England ; & Litt. l.>. c. Homage, {aving the Faith
that [ owe to our Sov. Ld. the K. and Glanv. L g.c. 1. Salva
fidedebira dowd’ Regi €3 beredibus fuis. SomctimesLigeancue ics1
calle
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called Ligealty. 22 A4f. PL 25. By all which it evidently ap-
peareth, that they that are born under the Obedience, Pow-
er, Faith, Ligealty, or Ligeance of the King, aic raiura
Subjeéts, and no Aliens. So, as feeing now it doth appe.r
what Ligeance is, it followeth in Order, that we fpeck 4! the
feveral Kinds of Ligeance. But herein we need to be very
wary, for this Caveat the Law giveth, @b: lex non difti.guis
nec nos diftinguere debemus ; and certainly lex non 4iftirg,
but where omnia membra dividentia are to be found out
and proved by the Law itfelf.

2. There is found in the Law 4 Kinds of Ligeances; the
firit is, ligeautia naturalis, gbfoluta, pura, & indefinita, and
this originally is due by Nature and Birth-right, and is
called alta Ligeantia, and he that oweth this is called fu-
ditus narus, The fecond is called Ligeantia acquifitg, not by
Nature but by Acquifition or Denization, being called a De-
nizen, or rather Donaizon, becaufe he is f#bdizus darus. The
third is, Ligeantia localis, wrought by the Law, and that is
when an Alien that is in Amity cometh into England, be-
caufe as long as he is within Zugl. he is within the King’s
Protettion ; therefore fo long as he is here, he oweth unto
the King a local Obedience or Ligeance, for that the one
(as it bath been faid) draweth the other. The fourth is a
legal Obedience, or Ligeance which is called legal, becaufe
the municipal Laws of this Realm have prefcribed the Or-
der and Form of it 3 and thisto be done upon Oath at the
Torn or Leet. The firfl, that is, Ligeance natural, £&c. ap-
peareth by the faid Ats of Parliament, wherein the King is
called natural Liege Lord, and his People natural Licge
Subjeéls ; this alfo doth appear in the Indictments of Treafon
(which ofall otherThingsare the moft curioufly and certainly
indited and penned) for in the Indi€tment of the Lord
Dacre, in 26 H.8. it is faid, pred’ Dominus Dacre debirum
Jodei & ligeant’ fue, 94’ prefato domino regi nasuraliter &8
de jure impendere debuit, minime curans, &c. And Regi-
nald Pool was indicted in 30 H.8. for committing Treafon
contra dom’ regem fuprewmum & naturalem dominte fuumne,
And to this End were cited the Indi¢tment of Edw. Duke
of Somerfet in § E. 6. and many ethers both of anciept and
later Times. But in the Inditment of Treafon of Fob#
Dethick in 2 & 3 Phil. & Mar. it isfaid, 94’ pred’ Foban-
nes wachinans, &c. preditt’ dominum Philippum &5 dowei-
nam Mariam fupremos dammnos fuos, and omitted (#arura-
les) becaufe K. Philip was not his natural Liege Lord, And
of this Point more fhall be faid when we {peak of local Obg-
dience. The 2d is Ligeant’ acquifita, or Denization s and this
in the Books and Records of the Law appearcth to be three-
fold: 1. Abfolute,as the com. Denizations be, to them and their

. Heirg,
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Heirs, without any Limitation or Refiraint: 2. Limited, as

when the King doth grant Letters of Denization to an Ali-

en, and to the Heirs (4) Males of his Body, as it appeareth (1)9E. 4. 8.
in 9 E. 4. fol. 3, 8. in Baggor’s Cafe s or to an Alien for Term.

of his Life, as was granted to 7. Reynel, 11 H.6. 3. It may

be granted upon (#) Condition , for (c) cujus eft dare, ejus () Co. Lit,
eft difponere, whereof 1 have feen divers Precedents. And 129 2. 274- b
this Denization of an Alien may be effeded three Manner ic)ln;ﬁf“?;,;' b-
of Ways ; by Parliament, as it was in 3 H. 6. 55. in Dower : 2 Siderf. 73.
By Letters Patents, as the ufual Manner is ; and by Con- Ef‘"d‘i 412
gueft, as if the King and his Subjeéts fhould conquer ano- | And, rs
ther Kingdom or Dominion, as well Antenari as ‘Poftnati, salk. 411, g12,
as well they which fought in the Field, as they which re- 4 Mod. 215,
mained at Home, for Defence of their Country, or employed Vopon. 405
elfewhere, are all Denizens of the Kingdom or Dominion Dav. 3.
conquered, Of which Point more fhall be faid hereafter.

3. Concerning the local Obedience it is obfervable, that as Ligeantia lica-
there is a local Protettion on the King's Part, fo there is a %5, }
(4) local Ligeance of the Subje&ts Part. And this appeareth (,z’;(jo Lir.
in 4 Mar, Br.32. (¢) & 355 4 Phil. § Mar. Dyer 144. () B.N.C. 487.
Sherley a French Man, being in Amity with the King,
came Into Fugland, and joined with divers Subjes of this
Realm in Treafon againft the King and Queen, and the In-
di&ment concluded (f) contra ligeans’ fue debitum ; for he (f) Hob. 271.
owed to the King a local Obedience, that is, fo long as he was Co. Lit. 129. 3.
within the King’s Proteftion; which local Obedience being 833114;58"1'6’“
but momentary and incertain, is yet firong enough to make ; I ar
a natural Subje&, for if he hath Iflue here, that Iflye is (g} (g) CoLit.8. 2,
a natural born Subje&ts a forziori he that is born under the
natural and abfolute Ligeance of the King (which as it hath
been faid, is alra Ligeantia) as the Pl in the Cafe in Que-
fiion was, ought to be a natural born Subje&t; for localis li-
geantia eft ligeantia tufima & minima, <5 maxime incerta.

And it is to be obferved, that it is nec calum, nec folusm, nei-
ther the Climate nor the Soil, but ligeantia and obedicntia
that make the Subje& born ; for if Enemies fhould come
into the Realm, and poffefs a Town or Fort, and have Iffue
there, that Iffue is no Subjeét to the King of Fngland, tho'
he be born upon his Soil, and under his Meridian, for that
he was not born under the Ligeance of a Subje&, nor
under the Proteftion of the King. And concerning
this local Obedience, a Precedent was cited in Hillar.
36 Eliz. when Stephano Ferrara de Gawa, and Emanuel
Lewes Tinoco, two Portugals born, coming into England
under Queen Elizabeth’s {afe Conduét, and living here under
her Protettion joined with Doftor Logez in Treafon wi:l;}i.n

’ thig
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this Realm againft her Majefty ; apd in this Cafe 2 Points
were refolved by the Judges. Firft, that their IndiGment
ought to begin, that they intended Treafon contra dominam.
reginam, £5¢c. omitting thefe Words (naturalem domin’ fuane)
and ought to conclude contra (a) ligeant’ fue debirum. But.
if an .(#) alien Enemy come to invade this Realm, and be
taken in War, he cannot be indicted of Treafon; for the In-
diétment cannot conclude contra ligeant’ fuce debitum, for
he never was in the Proteétion of the King, nor ever owed
any Manner of Ligeance unto him, but Malice and Enmi-
ty, and therefure he fhall be put to Death by martial Law,
And fo it was 7z anno 15 H. 9, in Perkin Warbeek’s Cale,
who being an Alien born in Flanders, feigned himfelf ro
be one of the Sons of Edward the fourth, and invaded this
Realm with great Power, with an Intent to take upon him
the Dignity Royal: But being taken in the War,. it was re-
folved by the Juftices, that he could not be punifhed by the
Common Law, but before the Conftable and Marfhal (who
had fpecial Commiffion under the gréat-Seal to hear and
determine the fame according to martial Law) he had Sen-
tence to be drawn, hanged, and quartered, which was exe-
cuted accordingly. And this appeareth in.the Book of Grif-
Jeth Attorney General, by an Extra& out of the Book of
Hobart, Attorney General to King H. 7.

4- Now are we to fpeak of legal Ligeance, which in our
Books, viz. 7 E. 2. Tit. Avowry 211. 4 E. 3. fol. 42. 13 E.
3. Tit. Avowsy 120, €. is called Suit Royal, becaufe that
the Ligeance of the Subject is only due unto the King.
This Oath of Ligeance appeareth in Zritron, who wrote in
anno 5 E. 1. cap. 29. (and is yet commonly in Ufe to this
Day in every Leet) and in our Books ; the Effe@ whereof
is: You fball fwear, that from this Day forward, you fball
be true and faithful to our Sovereign Lord King James, and
bis Heirs, and Truth and Faith fball bear'of Life and Men-
ber, and terreme Honour, and you fhall neither know uor
bear of any Ill or Damage intended unto bim, that you fball
not defend. So belp you Alimighty God. The Subftance and
Effect hereof is as hath been f2id due by the Law of Na-
ture, ex inflizutione natur’, as hereafter fhall appear: The
Form and Addition of the Oath is, ex proviffone hominis.
In this Qath of Ligeance five Things were obferved. 1. That
for the Time it is indefinite, and without Limit, Jfrom this
Day forward; Secondly, Two excellent Qualities are re-
quired, that is to be srue and fzithful; 3. To whom,
to our Sovereign Lord the King and lis Heirs: (And al-
beit Britton doth fay, to the King of England, that is
fpoken proprer excellcutiam, to defign.the Perfon, and not

ta
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to confine the Ligearnce ; for a Subjett doth not fwear his
Ligeance to the King, only as King of England, and not to
‘him as King of Scotland, or of Ircland, &c. but generally
to the King.) 4. In what Manner ; and Faith and Troth
fball bear, &c. ‘of Life and Member, that is, until the Let-
.ting out of the laft Drop of our deareft Heart’s Blood. 5.Where
and in what Places cught thefe Things to be done, in all
Places whatloever; for, you fhall neither know nor bear of
‘any Il or Damsge, &c. that you fhall not defend, &¢. fo as
natural Ligeance is not citcumf{cribed within any Place. It is
‘holden 12 H. 7.18. 5. That he that is fworn in the Leet, is
Aworn to the King for his Ligeance, that is, to be true and
faithful ro the King; and if he be once fworn for his Li-
-geance, he fhall not be fworn again during his Life. And
all Letters Patents of Denization be, that the Patentee fhall
‘bebave himfelf tanguam wverus € jidelis ligeus domini Re-
&is. And this Oath of Ligeance at the Tourn and Leet
was firft inftituted by King Arthur; for fo 1 read, Iurér Co. Lit. 63.b.
leges Sanlli Edwardi Regis ante conqueflum 3. cap. 55. Et
quod omues priucipes & comites, froceres, milites, € liberi
bomines debent jurare, &c. in Folkemote, €5 fimiliter ome-
nes proceres regni, & milites & liberi homines univer(? to-
tius vegui Britanw’ facere debent in pleno Folkemote fideli-
tarem domino Regi, §5c. Hanc legem invenit Arthurus qui
-quondane fuit inclyriffiunus Rex Britonum, &c. bujus legis
-authoritate expulit Arthurus Rex Saracénos & inimicos a Co.Lit. 68. b.
regno, &c¢. & bujus legis authoritate Etheldredus Rex uno 7% b
&5 eodein die per univerfum regnum Danos occidir. Vide
Lambert inter Leges Regis Edwardi, * &c. fol. 135 €5 156. % See L.L.
By this it appeareth, when and from whom this legal Li- Saxon. per

éance had his firft Inflitution within thisRealm. Ligeantia 745 p-204
‘in the Cafe in Queftion is meant and intended of the firt
Kind of Ligeance, that is, of Ligeance natural, abfolute,
&c. due by Narure and Birth-right. But if the Plaintiff’s
Father be made a Denizen, and purchafe Lands in Eugland Co. Lit. 8. »
to him and his Heirs, and die feifed, this Land fhall never
‘defcend to the Plaintiff; for that the King by his Letters
Patents may make a Denizen, but cannot naturalize him
-to. all Purpofes, as an A& of Parliament may do; neither
-can Letters Patents make any inheritable in this Cafe, that
by thé Common Law cannot inherit. And herewith agreeth
36 H. 6. Tit. Denizen Br. 9.

Homage in our Books is twofold, that is to {ay, Homagitim Homage is

Ligeum, and that is as much as Ligeance, of which Zraéfou twofold.
fpeaketh, l2.6.55.£79. SoliRegi deber’ fine dominia feu ferz;;tc’l, g;’“ éﬂ_f'z%'; b
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and there is Homaginm feodale, which hath his Original by
Tenure. In Fit. Nat. Brev. 269. there is 2 Writ for Refpit-
ing of this later Homage (which is due ratione feodi _ﬁvei'
tenur’: Sciatis quod refpeCtusmus homagium nobis de terr

& ‘tenementis que tencutur de nobis in capite debit) But
Homagium ligeum, i. Ligeantia;is inherent and infeparable,.
and cannot be refpited.

Where nstural 3, Now are we come to (and almoft paft) the Confide-

Ligeance is
dus,

ration of this Circumftance; where natural Ligeance fhould
be due: For by that which hath been faid, it appeareth,
that Ligeance, and Faith and Truth, which are her Mem-
bers and Parts, are Qualities of the Mind and Soul of Man,
and cannot be circumfcribed within the Predicament of
ubi, for that were to confound Predicaments, and to gr
about to drive (an abfurd and impoffible Thing) the
Predicament of Quality into the Predicament of u?i.
Now refponderur ad hanc queftionem, ubi eff? to fay,
Verus £ fidelis (ubditus eft 5 [ed ad banc qusftionem, qua-
lis eft? Refle € apte refponderur, verus & fidelis ligers,
. &c. ¢ft. But yet for the greater Illuftration of the Matter,
this Point was handled by it felf, and that Ligeance of the
Subjeét was of as great an Extent and Lartitude, as the
Royal Power and Protection of the King, & e converfo. It
appeareth by the Stat. of 11 H. 5. cap. 1. and 2 E.6. cap..
1 that the Subjeéls of England afe bound by their Ligeance -
; to go with the King, €c. in his Wars, as well wirhin the
" Realm, &, as without. And therefore we daily fee, that
! when either Freland, or any other of his Majefty’s Domini-
ons, be infefled with Invafion or Infurreion, the King o
FEngland fendeth his Subjefts out of Englawd, and his

2 Subjelts out of Scotland allo into Ireland, for the Withftand-

) ing or Supprefling of the fame, to the End his Rebels
) may feel the Swords of either Nation. And fo may his Sub-
< jeb&ts of Gernfey, Ferfey, Ifle of Man, &c. be commanded
to make their Swords good againit either Rebel or Enemy,
as Occafion fhall be offered ; whereas if natural Ligeance
\ of the Subjects of England fhould be local, that is, confined
| within the Realm of Eugland or Scotiand, €c. then were
not they bound to go out of the Continent of he Realm of

”;?&' 47,48, England or Scotland, &¢. And the Opinion of Thiruinge
528,

¢ Inft. 523,

fo.

in 5 H. 4. Tit. Proreft’ 100, is thus to be underftood, that
an Fnglifb Subjeét is not compellable to go out of the Realm
without Wages, according to the Statutesof r E. 5.¢.9. 18 F.
3.0.8. 18H.6.0.19,85¢. 7Hy.c.1. 3H.8.¢c.5,8¢c. In ana.
25 E. 1. Bigot Eatl of Norfolk and Suffolk, and Earl Marthal
of England, and Bobun Earl of Hereford and High Con-
ftable of FEngland, did exhibit a Petition to the King

Mayo'd's B, 2. in French - (which 1 have feen antiently recorded) on

e the
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the Behalf of the Commions of Ewgland, concerning how )
and in what Sort they were to be imployed -in his Majefty’s
Wars out of the Realm of England ; and the Record faith,
thet, poft multas & varias altercationes, it was refolved, 2 Int. 528.
they ought to go but in fuch Manner and Form as after was
declared by the faid Statutes, which feem to be but decla-
rative of the Common Law. And this doth plentifully and
mahnifeftly appear in our Books, being truly and rightly un-
derftood. In 5 H. 6. Tit. Proteftion 2. one had the Benefit Co.Lit. 130.b,
of 2 Protetion, for that he was fent into the King’s Wars
in comitiva of the Proteftor 5 and it appeareth by the Re-
cord, and by the Chronicles alfo, that this Employm. was
into France ; the greateft Part thereof then being under the Co. Lit. 130, b,
King’s actual Obedience, fo as the Subjetts of England were *
émployed into France for the Defence and Safety thereof :
In which Cafe it was obferved, that feeing the Proteétor,
who was Prorex, went, the fame was adjudged a Voyage Firz. Prote&. 5,
Royal, 8 H.6. fol.16. 4. the Lord Talbor went with a Com- Br- Protedt. 45.
pany of Englifbmen into France, then alfo being for the
greateft Part under the attual Obedience of the King, whe
had the Benefit of their Proteftions allowed unto them.
And here were obferved the Words of the Writ in the Re-
gifter, fol. 88. where it appearcth that Men were employ-
- ed in the King’s Wars out of the Realm per precepruime
noftruiz, and the ufual Words of the Writ of Proteftion be
in obfequio noftro. * 32 H.6. fol.4.a. it appeareth, that Eugiifb- * Fitz. Prote.
#zen were prefled intoGuyan,t 44 F.3.12.4. into Gaftoyie with 35, Proced.
the Duke of Zancafler, 17 H. 6. Tit. Protettion, into || Gaf~ 55. Br. Prote&. |
‘coyn with the Earl of Huntington, Steward of Guyan, 118 4. o T
12 H. 4.9. 2. int0 (2) Ireland, and out of this Realm with L]GF”Z' Prote&.
the Duke of Glowcefter and the Lord Kuolles : Vide (I) 19 (4) Fitz. Pro.
H. 6. 55.b. And it appeareth in 19 Fd.2. Tit. Avowry224. f-&' 24. Co.
26 Aff. 66. 7 H. 4. 19, &c. that there was forinfecum fervi- B;E.Plrg?eg »
tium, foreign Service, which Braton, fol. 36. calleth vegale (4) Fi. Pro-
Servitium 5 and in Fitz. N. B. 28. that the King may fend te. 8.
Men to ferve him in his Wars beyond the Sea. But thus BrProred 4o
much (if it be not in {fo plain a Cafe too much) fhall fuffice
for this Point for the King’s Power, to command the Ser-
vice of his Subje&s in his Wars out of the Realm, whereupon
it was concluded, that the Ligeance of a natural-born Subjet
was not local, and confined only to Bwgland. Now let us
fee what the Law faih in Time of Peace, concerning the
‘King’s Protettion and Power of Ccmmand, as well without
the Realm, as within, that his Subjeéts in all Places may
be protefted from Violence, and that Juftice may equally
be adminiftered to all his Subjets. g o
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In the Regifter fol.25. b. Rex univerfis & [ingulis admi-
crally caflellan’, cuftodibus caftrorupe, villar', & aliorume for-
talitiorum pregafitis, vicecom. majoribus, cuftumariis, cuflo-
4ib portuum, & alior’ locor’ marz'timor’.lmll_zws, gm_mﬂ,r’,&'
-aliis fidel> fuis, tam in tranfmarinisque’ in Cifinarinis partip’
ad quos, &c. falutem. Sciaris, g’ fufcepimus in protettionem
&8 defenfion’ noftram, necnon ad falvam & fecuram gardiam
-nofbram W.veuiendo in regnum nofbrum Angl , & porcftatem
naftram, tam. per 1€rram quam. per mare_cum uno valeto
fuo, ac res ac bona fua quecungue ad traltand’ cum diletlo
-noftro €5 fideli L. fro rvedemprione prifonarii ipfius L. infra
sregnum & poteftarem noftram pred’ per fexmenfes morando

& axinde ad propria redeundo. Et ideo, Ec.. quod ipfum V.

cum valetro, rebus &5 bonis fuis pred’ venicndo in vegn' &

poreftar’ noftram gred’ tam per tery’ quaine per inare ibid’
ut predict eft ex caufa anteditta morando,tS exinde ad pro-

Pria vedeunde, manuteneatis, protegatis, & defendatis; non
inferentes eis, §5¢. feu gravamen. Et [7quid eis foriifaitum,

-&5¢. reformari faciatis. In cujus, €5c. per fex menfes dura-
tur. T. €. In whichWrit 3 Things are to be obferved. 1. That
the K. hath fidem & fideles in partib’ tranfinarinis. 2. That

-be hath proreltion’ in partib’ sranfwarines. 2. That he hath
-poteftatemn in partibusrranfinariuis. In the Regifter fo. 26.
Rex wmverfis & fingulis admirallis, caftellanis, cuftodibus

-caftroruin, villaruin, € alioruin fortalitiorum prapofitis,
wvicecon?’, majoribus, cuftumariis, cuftodil’ portuum, & alior’

locor” maritimorum ballivis, miniftris, & aliis fidelibus fuis,

tam gn trazfiarinis quam in ¢ifsarinis partibus ad quos, &,

Jalutem. Sciatis quod fuftepimus in proteltionem € defenfio-
newm noftram, necnon in falvum & fecurum condullume nofty’

1. valetrnm P. & L. Burgenfium de Lyons cbfidum noftro-

rum, qui de licentia noftra ad partes tranfivarinas profettu-

rus eft, pro finantia magiftvorum fuorum predilf obtinen-

da vel deferenda, eundo ad partes fir#ditias ibidem movan-

do, & exinde in Angl redeundo. Et ideo vobis mandmmus,

quod eidem 1. eundo ad partes pred ibidens morando, & ex-

-1nde in Angl redeundo, ut pred’ efl, in perfona, bonis, aut
-vebus fuis, 110m inferatis, feu quantum in vobis eft ab aliis in-
Jerri permitsaris injuriam, molefiiam, Sc. aur gravamen.
Sed eum potius falvum & fecurum condultum, cum per loca

paflus, fen diftritus veflros tranflerit, & fuper hoc requifi-
21 fuerizis, fuis fumptibus babere faciavis. Er i quid cis fo-
risfaltum fuerit, &c. reformari faciotis. In cujus,&c. per
2res ang? duray T.€5¢. And certainly this was,when Zyons in
France (bordering upon Burgundy,an antient Priend to Engl.)

was under the aétual Obedience of K. Hen. 6. For the King

commanded fidelibys fuis, his faithful Magiftrates there,

I that
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that if any Injury were there done, it thould be by theri
reformed and redrefled, and that they fhould protet the Par-
ty in his Perfon and Goods in Peace. In the Regifter, fol. 26,
two other Writs: Rex omnibus fenefthallis, majoribus, jura-
tis, paribus, prepofitis, ballivis & fidelibus fuis in ducaru A-
quitani® ad quos, ¢, fulutern. Quia diletti nobis T. & A.
cives civitar’ Burdegal’ coram nobis in Cancellar’ noft’ Anglts
Aquitan’ jura fua profequentes, & metuentes ex verifimilibus
conjeituris per quofidam fibi comminantes tam in corpore quam
in rebus fuis, _/zzbz' poffe grave damnum infervi, fupplicave-
runt nobis fibi de protetiione regia providere : nosvolentes di-
Ctos 'T. 85 A. ab oppreffionibus indebitis prafervare, fufcepi-
mus ipfos T. €5 A. res ac juftas poffeffiones & bona fua que-
cunque in proteltionem & falvam gardiam noftram fpecialene.
E:t wobis & cuilibet veflrum injungimus & mandarus, quod
1pfos T.85 A. familias, res ac bona fua quecunque a piolentiis
& gravaminibus indebitis defendatis, € ipfos in juftis poffef-
Sionibus fuis manuteneatis. Et fi quid in prejudicium bujus
protettionis ful’ gard’ nofly’ attentatum invencritis, ad ftatune
debitum veducatis. Etne quis fe poffit per ignovantiam excu-
Jare prefentem protellionem & falvam gardiam noftram fa-
ciatis in locis de quibus reqiifiti fueritis infra difirict vef*
trum publice intimari,inbibentes omnibus & fingulis fub pu-
nis gravibus, ne 4iftis A. & 'T. fen famulis fuis in perfonis
Jeu rebus fuis, injuriam, moleftiam, damnum aliquod inferant
Jeu gravamen : Et penccellas noftras in locis & bonis ipforume
T.& A. in fignum proteflionis & [al’ gard’ memorat’, cune
Juper hoc requifiti fueritis, apponatis.- In cujus, &c. Dar’ in
Palatio noftro Weftin® fub magni figilli teftimonio, fexto die
Augufti anno 44 E. 5. Rex univer(is & (ingulis fenefchallis,
conflabular’ caftellanis, prepofic ;minift,e ommil’ballivis & fi-
delibus fuis in dominio noftro Aguitan’ conflitutis ad quos&oe.
Julur'. Velentes GESR. uxor’ ejus favore profequi gratiofe,ipfos
G.85 R. bomines &5 familias fuas,ac juftas poffeffiones, & bona
Jua quecunque, fufcepimus in proteCtionen & defenfionens
noftram, necnon in falvam gardiam noftram fpecialem. Et
ideo vobis & cuilibet veftrum injungimus & mandamus, quod
ipfos G.&5 R. eorum homines, familias fuas, ac juftas pofle/fio-
ses & bona fua quecung; manuteneatis, protegarisy &9 defen-
daris: nom inferentes eis feu quantum invobis eft ab aliis in-
Serri permirtentes, injuriam, molefliam, damnum, violen-
tiam, impedimentum aliquod fen gravamen. Er [i quid eis
Jorisfall’, injuriatum vel contra eos indebite artentatumz
Juerit, id eis fine dilarione corrigi, € ad flatum debi.
ruin reduct faciatis, prout ad vos 8 quemliber veftrum no-
weritis pertinere : penocellas fuper domibus fuis in (ignume
prefentis falve gardie noftre (prowt moris erit) facien-
tess In cujus, &c. per unum annum duratur’, T, &}530.
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By all which it is manifeft; that the Protection and Go-
,vernment - of .the King is general over all his Dominions
and Kingdoms, as well in Time of Peace by Juftice, as in
Time of War by the Sword, and that all be at his Com-
iand, and under his Obedjence. Now feeing Power and
Prote&ion draweth Ligeance, it followeth, that feeing the
King’s Power, Commsnd and Proteion extendeth out of
England, that Ligeance cannot be local, or confined within
the Bounds thereof. He that is abjured the Realm, Qu:
abjurar vegnum amittit rcguum, [ed nom regem, amirtit
patriam, [ed non patrem patrig : for notwithftanding the
Abjurarion, he oweth the King his Ligeance, and he.re-
maineth within the King’s Prote€tion ; for the King may
Pardon and Reftore him to his Country again. So feeing
that Ligeance is 2 Quality of the Mind, and not confined
within any Place; it followeth, that the Plea that doth con-
fine the Ligeance of the Plaintiff to the Kingdom of Scor-
land, Infra ligeantiam regis regni fiui Scotiw, €9 extra lige-
antiam regis regni fui Anglie, whereby the Defendants do
make one local Ligeance for the natural Subjeéls of Eng-
land, and enother local Ligeance for the natural Subjells
of Scotland, is .utterly unfufficient, and againft the Nature
and Quality of natural Ligeance, as often it hath been faid.
And Coke, Chief Juftice of the Court of Common Pleas,
cited a ruled Cafe out of Hiugham’s Reports, Tempore
E. 1..which in his Argument he fhewed in Court written
in Parchment, in an ancient Hand of that Time. Conflance
de N. bronght a Writ of Ayel againft Roger de Cobicdike,
and others, named in the Writ, and counted that from the
Seifin ‘of Roger her Grandfather it defcended to Gillert
his Son, and from Gilbers to Gonflance, as Daughter and
Heir. Sutton "4it, Sir, el we doir efte refponde, pur cco
que el eft Francois & nient de la ligeance ne a la foy Den-
glitterre, € demand judgeient (I el doit ation cver
that is, fhe is not to be anfwered, for that the is a Freuch
Woman, and not of the Ligeance, nor of the Faith of Frg-
land, and demanded Judgment, if fhe this A&ion ought to
have. Bereford (then Chief Juftice of the Court of Com-
mon Pleas) by the Rule of the Court difalloweth the Plea,
for that it was too fhort, in that it referred Ligeance and
Faith -to Fugland, and not to the King: And thereupon
Sutron faith as followeth 5 Sir, wous voilomus averre que el
ne cft my de la ligeance Denglitterre, ne a la foy le Roy,
& demand judgement, & i vous agardes que el doit
efte refponde; nous dirromus affets : that is, Sir, we will
aver, that fhie is not of the Ligeance of Ewgland, not
of the Faith. of the King,-and demand Judgment, .

R Which
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Which later Words of the Plea (nor of the Faith of the
King) referred Faith to the King indefinitely and general-
1y, and reftrained not the fame to Ewuglond, and there-
upon the Plea was allowed for good, according to the Rule
,OF the Court: For the Book faith, that afterward the
Plaindiff defired leave to.depart from her Writ.. The Rule
of that Cafe of Cobledike, did as Coke Chief Juftice faid)
over-rule this Cale -of Calvin, in the very Point now in
Queftion ; for that the Plea in this Cafe doth not refer
Faith or Ligeance to the King indefinitely and generally;
but limiteth and reftraineth Faith and Ligeance tothe King-
dom: Extra ligeantiam vegis vegni fui Anglie, out of the
Ligeance of the King of his Kingdom of England: which,
afterwards the Lord Chancellor -and the Chief Juftice of
the King’s Bench, having Copies of the faid ancient-Re-
port, affirmed in.their Arguments. So s this Point was
thus concluded, Quod ligeantia naturalis nullis clayfiris
coercetur, nullis metis refrenatur, nullis finibus premitur. :
4 & 5. By thar which hath been faid it appearth, . That To whom and
this Ligeance is due only to the King; o as therein the got‘f’ué“‘gm‘“e
Queftion is not now, cui, fed quomodo debetur. 1t is true, that :
the King bath two Capacities in him : one a natural Body,
being defcended of the Blood Royal of the Realm ; and
this Body is of the Creation of Almighty God, and is fub-
je€t to Death, Infirmity, and fuch like ; the other is 4
* Politick Body or Capacity, fo called, becaufe it is framed * .polirick
by the Policy of Man (and in 21 E. 4. 39. . is called aBM'{’- Islﬂff-
myikical Body ;) and in this Capacity the King is efteemed '+ ™ **-
to be immortal, invifible, not fubje& to Death, Infirmity,
Infancy, (#) Nonage, ¢5c. PL. Coms. in the cafe of tle Lord (a) Poftea 12,
Barkicy 238. & in the cafe of the Dutchy 213, 6 E.3.291.% Sc’c'g“z‘;?;
& 26 Aff. pl. 54. Now leeing the King hath but one Per- pjgyd. 213. a.
fon, and feveral Capacities, and one Politick Capacity forzzr.a. - .
the Realm of England, and another for the Realm of EG‘F'F‘.’GZ“SF’}I{_T’
Scotland, it is neceffary to be confidered, to which Capacity ¢ 15, Br.
Ligeance is due. And it was refolved, that it was due to Age 34
the natural Perfon of the King (which is ever accompanied
with the Politick Capacity, and the Politick Capacity as it
were appropriated to the natural Capacity) and it is not due
to the Politick Capacity only, that is, to his Crown or
Kingdom diftinét from his natural Capadity, and that for
divers Perfons. Firfl, every Subjeét (as it hath been af-
firmed by thofe that argued againft the Plaintiff) is pre-
fumed by Law to be {worn to the King, which is to his
natural Perfon, and likewife the King is fworn to his
Subjedls, (as it appeareth in Braffon, lib. 3. de alticnibus,
cap. 9. fol. 107.) which Oazth he taketh in his nat;ral
C 2 ' ‘ cr~
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‘Perfon: for the Politick Capacity is invifible and immortal 3

‘pay, the Politick Body hath no Soul, for it is framed by

‘the Policy of Man. 2.In all Indi¢tments of Treafon, when

any do intend or compafs mortem & deftruttionem Domini

Regis (which muft needs be underftood of his natural Body,

for his Politick Body is Immortal, and not fubject to Death)

(a) Antea 6. the Inditment concludeth, contra (a) ligeantie fue debi-
B 2_7[;‘&‘0‘"‘mm 5 ergo, the Ligeance is due to the natural Body. Vid.
143. pL. 2. Fit. Fufbice of Peace 53. & Pl. Comt. 584. in the Earl of
Cawly 185.  Leicefter’s Cafe. 3. It is true, that the King i1 genere di-
Co. Lit-129.2 eth not, but, no Queftion, iz individuo_he dieth : as for
Example, H. 8. E.6. &c. and Queen Elizabeth died, o-

therwife you fheuld have many Kings at once. Iz 2 & 3

(5) This Cafe Ph. & Mar. Dyer 128. one (1) Conftable difperfed divers
gog‘!f;:‘l'he Billsin the Streets in the Night, in which it was written, that
but is io f{,%e’ K. E. 5. was alive and in France, &c. and in" Coleman-
Abridgment of (breet in London, he pointed to a young Man, and faid
gz;vf;"szr'id that he was King Fdward the Sixth. And this being {po-
p. 1062 1064 ken de individuo (and accompanied with other Circumflan-
Speed’s Chron. ces) was refolved to be High Treafon ; for the which Cor-
g;“annzgocom. flable was attainted and executed. 4. A (©) .Body Politick
(¢c) 10Ca.32.b, (being invifible) can as a Body Politick neither make or
Co. Liv. 66. b. take Homage : Vide 33 H. 8. 7it. Fealty, Brook 15. 5. In
4 Co.11.a. - £4p in Faith or Ligeance nothing ought to be feigned, but
ought to be ex fide non fila. 6. The King holdeth the

Kingdom of England by Birth-right Inherent, by Defcent

from the Bleod Royal, whereupon Succeflion doth attend ;

and therefore it is ufually f{aid, to the King, his Heirs and

Succeflors, wherein Heirs is firft named, and Succeflors is

attendant upon Heirs. And yet in our ancient Books Suc-

ceflion and Succeflor are taken for Hereditance and Heirs.

Bralt. l. 2. de acquirendo verum Dominio, c.29. Et feiend

eft, quod bereditas eft fucceffio in univerfum jus gquod defun-

&tus anteceffor habuir, ex coufr quacunque acquifitionis vel
Succeffionis, & alibi affinitatis jure nulla ficceffto permitsi-

rur. But the Title is by Defcent 5 by Queen Elizabeth’s

Death the Crown and Kingdom of Ewugland defcended to

his Majefty, and he was fully and abfolutely thereby King,

without any effential Ceremony or A& o be done ex poft

falto: for Coromation is but.a Royal Ornament and Solem-

nization of the Royal Defcent, but no Part of the Ti-

tle. In the firft Year of his Majefty’s Reign, before

(4) 3 Taft. 7. his Majefty’s Coronation, Watfon (d) .and Clerke, Semi-
nary Priefts, and others, were of Opinion, that his Ma-

jefty was no complete and abfolute King before his Co-

ronation, but that Coronation did add a Confirmation

and Perfellion to the Defcent ; and therefore (obferve

their damnable and damned Confequent) that they by

' Strength
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Strength and Power might before his Coronation take him
and his Royal Iffue into their Poffeffion, keep him Prifoner
in the Zower, remove fuch Counfellors and great Officers
as pleafed them, and conftitute others in their Places, &c.
And that thefe and other (als) of like Nature could not be
Treafon againft his Majefty, before he were a crowned
King. But it was clearly refolved by all the Judges of Eng/.
that prefently by the Defcent his Majefly was completely
and abfolutely King, without any eflential Ceremony or
A&t to be done ex poft fafto, and that (z) Coronation was/s) 3 Inft. 7.
but a Royal Ornament, and outward Solemnization of the
Defcent, And this appeareth evidently by infinite Precedents
and Book-Calfes, as {taking one Example in a Cafe fo clear
for all) King Henry VI. was not crowned until the eighth
Year of his Reign, and yet divers Men before his Coro-
nation were attainted of Treafon, of Felony, £&c. and he was
as abfolute and compleat a King, both for Matters of Judi-
cature, as for Grants, §9¢. before his Coronation, as he was
after, as it appeareth in the Reports of the 1, 2, 3, 4, 5, 6,
and feven Years of the fame King. And the like might be
produced for many other Kings of this Realm, which for
Brevity in a Cafe fo clear I omit. By which it manifeftly ,
appeareth, that by the Laws of Ewugland there can be no
* nterregnum within the fame. If the King be feifed of * Q. 1f not fo
Land by a defeafible Title, and dieth feifed, this Defcent Eewagg!‘ K. J.
fhall Toll the Entry of him that Right hath, as it ap-;nq K’ra\‘;}"";
peareth by 9 (2) E.4. 51. But if the néxt King had it by Succeffion?
Succeflion, that fhould take away no Entry, as it appear- P;&- &ke
eth by Zittleton, fol. 9y, 1fa Diffeifor of an Infant convey &/ +Co-58.b.
the Land to the King, who dieth feifed, this Defcent ta-
keth away the Entry of the Infant, as it is faid in 54 H. 6.
Jol. 34. (¢) 4s5.lib. Aff. pl. 6. Plow. Com. 254. where the (¢) 10 Co.96. b.
Cafe was ; King H. 5. gave a Manor to his Brother the Co mePllg' 5‘-’
Earl of Cornwal in Tail (at what Time the fame was ai;i:a'”;.wb.'
Fee-fimple conditional) King H. 3. died, the Earl before the 7irz, Garranty
Statute of Donis conditional’ (having no Iflue) by Deed ex- 68 g’; Affets
changed the Manor with warranty for other Lands in Fee, b T’aﬁe;;.“'
and died without Iffue, and the Warranty and Affets de- Br. Przrog. 52,
fcended upon his Nephew King Edward 1. and it was ad- B ferch par
judged, that this Warranty and Affets, which defcended éa,.r(;),']fy' 5;'
upon the natural Perfon of the King, barred him of the s. Co. i32.b.
Poflibility of Reverter. In the Reign of £4. 2. the Spen-
cers, the Father and the Son, to cover the Treafon
hatched in their Hearts, invented this damnable and damn-
ed Opinion, That Homage and Oath of Ligeance wasq,
more by Reafon of the King’s Crown (that is, of his
Folitick Capacity) than by reafon of the Perfon of the

Cs King,
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‘King, upon which.Opinion they inferred execrable and dete-
flable Confequences: 1. If the King do not demean himfelf
by réafon in the Right of his Crown, his Lieges be bound
by Oath to remove the King. 2. Seeing that the King could
not be reformed by Suit of Law, that ought to be done by the

, Sword..3. That his Lieges be bound to govern in Aid of
Pryn SPSove: him, and in Default of him. All which were condemned
of Partiamenc. Dy two Parliaments, one in the Reign of E4. 2. called Ewi-
2 Part.pa. 43. lum Hugonis le Spencer, and the other in Ann. 1 E4. 3. c.1.
Cra. Arg. 64 Bracton, lib. 2. de acyuirendo rvevum Dominio, C. 24. £ 55,

faith thus, Bft enim corona Reg facere juftitiams & judic’, &8
tenere pacem, & [ine quibus corona confiftere non poteft nec
tenere; bujufmodi autem jura ftve jurifdiétiones ad perfouas
wel tenementa transferri non poterunt, nec 4 privata perfona

’ poffideri, nec ufus nec executio juris; nifi boc darum fuit e
defuper, ficus jurifdictio delegata delegari non poterit quin or-
dinaria remaneat cunme ipfo Rege. [Et lib. 3. de attionibus,
gap. 9. fol. 10y. Separare autem debet Rex, cum fit Dez
vicarius 112 teryd, jus ab injuria, €quum ab iniquo, ut omnes
fibi fubjetti hounefte vivant, & quod nullus alizvm ledat, &
quiod unicnique guod fuum fuerit velfla contributione vedda-
ziv7. In refpeét whereof onc faith, That Corona ¢ft quafi cor
ornais, cujus ornamenta funt mifericordia & juflicia, And
therefore a King’s Crown is an Hieroglyphick of the Laws,
where Juftice, €9¢. is -adminiftred; fer fo faich P.Val. I 41.
pag. aoo. Coronam dicimus legis judicium effe, proprerea
quod certis eft vinculis complicara, quibus itz n:ftra velnti
veligata coeveetur. 'Therefore if you take that which is fig-
nified by the Crown, that is, to do- Juftice and Judgment,
1o maintain the Peace of the Land, &c. to feparate Right
from Wrong, and the Good from the Ill ; that is to be un-
derftood of that Capacity of the King, that iz rei veritate
hath Capacity, and is adorned and indued with Indewments
as well of the Soul, as of the Body, and thereby able-to do
Juttice and Judgment accerding to Right and Equity, and
to maintain the Peace; &¢c. and to find out and difcern the
Truth; and not of the invifible and immortal Capacity that
hath no fuch Indowments; for of it {elf it hath neither Soul
nor Body. And where divers Books and A&s of Parliament
{peak of the Ligeance of Ewugland, as 51 E. 3. tir. Coffuage -
5. 42 Ed. 3.2 135 E. 3i tit. Brief 6y7. 25 Ed. 5. Star. de
natis wlira mare. All thefe and other fpeaking briefly -
¢4) 3 Reb.20.in 2 vulgar -Manner (for (a) loquendum ut vuigus)
%{a"“-‘z"-zgd- and not pleading (for. feuntiendum ur Aofti) are to be
Her bt underfiood of the Lifgeancc due by the People of Eug-
4 Co.46.b. land to the King; tor no Man will affirm, that "Eng-

' land itlelfy taking it for the Continent thereof, doth owe

any
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any Ligeance or Faith, or that any Faith or Liscance

fhould be due to it - But it manifeftly appeareth, thar the
Ligeance or Faith of the Subje& is proprium quarro nodo

to the King, omni, foli, & femper. And oftentimes in the |
Reports of our Book-Cafes, and in Aéls of Parliament alfo,

the Crown or Kingdom is taken for the King himfelf, as in

* Fitzh. Narur. Brev. fol. 5. Tenure in ca{z’re 1sa Tenurcof #i e OF the
the Crown, and is a Seignicry in Grofs, that is of the Pe- Politick Cea-
fon of the King: and {o is 30 H. 8. Dyer fol. a4, 45. a Te- Y

nure in chief, as of the Crown, is meerly a Tenure of the

Perfon of the King, and therewith agreeth 28 H. 8. rir. T¢-

‘nure, Br. 65. The Statute of 4 H. 5. cap. ultimo gave Priors

aliens, which were conventual to the King and his Heirs,

by which Gift faith 34 H. 6. 34. the fame were annexed

to the Crown. And in the faid A& of 25 E4. 5. whereas it

is faid in the Beginning, within the Ligeance of Ergland,

it is twice afterward faid in the fame A& within the Lige-

ance of the King, and ver all one Ligeance due to the

King. Soin‘42 E4. 3. fol. 2. where it is fir{t faid, the Li-

geance of Ewugland, it is afterwards in the fame Cafe called,

the Ligeance of the King; wherein though they ufed feve-

ral Manner and Phrafes of Speech, yet they intended one

and the fame Ligeance. So in our ufual Commiffion of

Affife, of Gaol-Belivery, of Oyer and Terininer, of the .
Peace, &c. Power is given to execute Juftice, fecundum le- !
gem & confuetudinens regui noftr: Angliz 5 and yer Littleton,

lib. 2. in his Chapter of Villenage, fol. 43. in difabling of a

Man that is attainted in & Premunire faith, That the fame

is the King’s Law ; and fo doth the Regifter in the Writ of

ad jura regia Stile the fame. ’ )

The Reafons and Caufes wherefore by the Policy of the T{:e _Réaro”]g
Law the King is a Body Politick, are three, viz. 1. caufs }Zineécby'?l:;ff_
majeftatis, ~. caufa neceffitatis, and 3. canfn vrilitatis. Firfty mentof Law.
corfn majeftatis, the King cannot give or take but by "Ca;" a Politicle
Matter of Record for the Dignity of his Perfon. Se- (ﬂ)m&t.y Lit.
condly, caufn neceffitatis, as to avoid the (#) Attainder of 16, a. Bacon’s
him that hath Right to the Crown, as it appeareth in 1 H. {;l.'[ 750 B 9-
7. 4. left in the interime there fhould be an (&) iuterregnuin, B',f)'a,.f;;_f;,fj
which the Law will not fuffer. Alfo by force of this Poli- Plowd. 238, b,
tick Capacity, though the (¢) King be within Age, yet may () 1 . & M.
he make Leafes and other Grants, and the fame fhall bind 85’&&6;{. a
him ; otherwife his Revenue fhould decay, and the King /¢) 5 Co. 27, a.
fhould not be able to reward Service, &¢. Laftly, canfa 'Pl‘é:](]‘ 728.
utilitaris, as when Lands and Poffeflions defcend from .., a?jba

his collateral [Anceflors, being Subjells, as from the Earl 26 Aff 354.
C 4 of Firz.Entant 15,
J VB, Age 14.
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of March, €c. to the King, now is the King feifed of the
fame in jure corone, in his Politick Capacity 5 for which
Caufe the fame fhall go with the Crown ; and therefore,
albeit Queen Elizalxet% was of the half Blood to Queen
Mary, yet fhe in her Body Politick enjoyed all thofe Fee-
fimple Lands, as by the Law fhe ought, and no collateral
Coufist of the whole Blood to Queen Mary ought to have

‘the fame.  And thefe are the Caufes wherefore by the

Policy of the Law the King is made a Body Politick : So
as for thele fpecial Purpofes the Law makes him a Body
Politick, Immortal and Invifible, whereunto our Ligeance
cannot appertain. But to conclude this Point, our Ligeance
is to our natural Liege Sovereign, defcended of the Blood
Royal of the Kings of this Realm. And thus much of the
firft general Part de Ligeantia.

.Now followeth the fecond Part, de¢ Legibus, wherein
thefe Parts were confidered : Firft, That the Ligeance or
Faith of the Subjeé is due unto the King by the Law of
Nature : Secondly, That the Law of Nature is Part of the
Law of England : Thirdly, That the Law of Nature was
before any Judicial or Municipal Law : Fourthly, That the
Law of Nature is immutable,

The Law of Nature is that which God at the Time of
Creation of the Nature of Man infufed into his Heart, for
his Prefervation and Direftion; and this is Lex #terna,
the Moral Law, called alfo the Law of Nature, And by
this Law, written with the Finger of God in the Heart of
Man, were the People of God a long Time governed, . be-
fore the Law was written by Mofes, who was the firft Re-
porter or Writer of Law in the World. The Apofile
in the fecond Chapter to the Rowdans faith, Cum enim
gentes quee legem non babent naturaliter ea que legis funt
Jaciunt., And this is within that Command of the Moral
Law, Honora patrem, which doubtlefs doth extend to him
that is pater patrie. And the Apoftle faith, Omnis ani-
wa poteflatibus fublimioribus (ubdita fit. And thefe be
the‘Wo.rds of the great Divine, Hoc Deus in facris Scrip-
vuris jubet, bos lex Nature diftar, ut quiliber fubditus
obediar_fuperiori. And Ariflorle, Nature’s Secretary, Lib.
5. Athic. faith, That jus.naturale ¢ft, quod apud omnes
bomines eandem hbaber potentiam, And herewith doth
agree Z’r{z{l’m, lib. 1. cap. s. and Forrefeue, cap. 8,
12, 13, & 16. Dotlor and Stwdemt, cap. 2. & 4. And
the Reafon hereof is, for that God and Nature is one

19
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to all, and therefore the Law of God and Natute is one to Note.

all. By this Law of Nature is the Faith, Ligeance, and
Obedience of the Subjet due to his Sovereign or Superior.
And Ariforle 1 Politicorum proveth, that to command and
to obey is of Nature, and that Magiftracy is of Nature: For
whatfoever is neceffary and profitable for the Prefervation of

the Society of Man is due by the Law of Nature: But Ma-~

iftracy and Government are neceffary and profitable for the
%refervation of the Society of Man; therefore Magiftracy
and Government are of Nature. ‘And herewith accordeth
Tully, lib. 3. de legibus, Sine imperio nec domus ulla, nec ci-
witas, nec gens, nec hominum univerfum genus flare, nec
ipfe denique mundus poreff. This Law of Nature, which
indeed is the eternal Law of the Creator, infufed into the
Heart of the Creatute at the Time of his Creation, was two
thoufand Years before any Laws written, and before any
Judicial or Municipal Laws. And certain it is, That before
Judicial or Municipal Laws were made, Kings did decide
Caufes according to natural Equity, and were not tied to
any Rule or Formality of Law, but did dare jura. And
this appeareth by Forteftue, cap. 12 € 13. and by Virgil
that Philofophical Poet, 7 Znead.

Hoc Priami geflamen erat, cum jura vocatis
More daret populis.

And 5 Zwnead.

Gaudet regno Trojanus Aceftes,
Indicitque forum & patribus dar jura vocatis.

And Pomponius, lib. 2. cap. de origine juris, affirmeth,
that in Zarquinius Superbus's Time there was no Civil Law
written, and that Papirius reduced certain Obfervations in-
to Writing, which was called ‘Pus Civile Papirianum. Now
the Reafon wherefore Laws were made and publifhed, ap-
peateth in Forzefeue, cap. 13. and in Tully, lib. 2. officiorumns:
As cum jus equabile ab uno viro homines non confequeren-
tur, inventi funt leges. Now it appeareth by demonftrative
Reafon, that Ligeance, Faith, and Obedience of the Sub-
jeét to the Sovereign, was before any Municipal or Judicial
Laws. 1. For that Government and Subjettion were long
before any Municipal or Judic. Laws. 2. For that it had been
in vain to have prefcribed Laws to any, but to fuch as ought
Obedience, Faith, and Ligeance before, in Refpeét where-
of they were bound to obey and obferve them: Fruftraenim

Jerunmup
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ﬁrmz,z'z‘zi‘ leges niff fubditis § obedientibus. Seceing then that
‘Faith, Obedience, and Ligeance, are due by the Law of
Nature, it followeth that the fame cannot be changed or ta-
ken away ; for albeit Judicial or Municipal Laws have in-
flicted and impofed in feveral Places, or at feveral Times,
divers and feveral Punifhments and Penalties, for Breach or
not Obfervance of the Law of Nature, (for that Law only
confited in Commanding or Prohibiting, without any
certain Punithment or Penalty) yet the very Law of Nature
(2) Dr.& Stud. it felf, never was nor could be (#) altered or changed. And
4, a.ante12.b. therefore it is certainly true, that (&) Fwra naturalia funt
(6) Cart- 130, rmantabilia. And herewith agreeth Bralton, lib. 1. cap. 5.
and Dobtor and Student, cap. 5 & 6. And this appeareth

plainly and plentifully in our Books.
If a Man hath a Ward by Reafon of a Seigniory, and is
outlawed, he forfeiteth the Wardfhip to the King: But if
a Man hath the Wardfhip of his own Son or Daughter,which
() 3 Co. 39.a. is his Heir apparent, and is outlawed, he doth not (¢) forfeit
éSOLi‘t"'gb' p, this Wardfhip ; for Nature hath annexed it to the Perfon of
Br Gard. & the Father, as it appeareth in 33 H.6. 55.0. Et bonits Rex
Br. Forfeit. 70. ihil a bono patve differt, & parvia dicisur a patre, quia ba-
%q"(}'l”ff;:lﬁig 3 bet communem patvem, qui eft pater farrie. In the fame
Cale.2lnft234. Manner, maris & feming conjuntiio eft de jure natur’, as
Bralton in the fame Book and Chapter, and St. Germiz in
his Book of the Doftor and Student, cap.s. do hold. Now
if he that is attainted of Treafon or Felony, be flain by one
that hath no Authority, or executed by him that hath Au-
thority, but purfueth not his Warrant, in this Cafe his eldeft
Son can have no Appeal, for he muft bring his Appeal as
Q. Heir, which being ex provifione bominis, he lofeth it by
(4) Stamf.Cor. the Attaind. of his Father; but his (4) Wife (if any he have)
;g: . B Ap. fhall have an Appeal, becaufe fhe is to have her Appeal as
peal 5. 131, Wife, which fhe remaineth notwithftanding the Attainder,
ywe. Cor- 23 becaule maris & femin’ conjunttio is de fjure narure, and
2RSS therefore (it being to be intended of true and right Matri-
mony) is indiffoluble 5 ‘and this is proved by the Book in
-33 H. 6. 57. So if there be Mother and Daughter, and the
Daughter is attainted of Felony, now cannot fhe be Heir to
her Mother for the Caufe aforefaid ; yet after her Attainder,
if fhe kill her Mother, this is Paricide and Petit Treafon ;
for yet fhe remaineth her Daughter, for that is of Nature, and
herewith agreeth 21 E.3.17. b, If a Man be attainted of Fe-
lony or Treafon, he hath loft the King’s legal Prote&tion,
for he is thereby utterly difsbled to fue any A&ion real or
perfonal (which isa greater Difability than an Alien in League
hath) and yet fuch a Perfon fo attainted hath not loft that

Protetlion
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Prote@ion which by the Law of Nature is given to the K.
for that is indelebilis § immuiabilis, and therefore the K,
may proteét and pardon him, and if any Man kill him with-
out Warrant, he fhall be punifthed by the Law asa Man-

14

flayer, and thereuntc accordeth 4 £4. 4. and 35 H.6. 57. Cawly 47.

2 Aff. pl. 3. By the Statute of 25 E4. 3. czp. 22. 2 Man ar- 3 lutt. 126.

tainted in a Premunire,' is by exprefs Words out of the
King’s Proteftion generally ; and yet this extendeth only

to legal Proteétion, as it appeareth by Lusrleron, fol. 43. for -
the Perliament could not take away that Proteftion which Q.

the Law of Naturc giveth unto him; and therefore not-
withftanding that Statute, the King may protect and pardon

him. And though by that Statute it was further enalted, Co. Lit. 130, a.

That it thould be done with him as with an Epemy, by

which Words any Man might have flain fuch a Perfon (as B.N. C. 53.

it is holden in 24 H. 8. Tit. Coron. Br.193.) until the Star, Co- Lit-130.a.
p 2 Bulftr. 299.

made anno 5 Eliz. cap. 1. yet the King might protett and Gouly 46, 47

pardon him. A Man outlawed is out of the Benefit of the
Municipal Law ; for fo faith Fitz. N. 2. 161.40. Urlagatus eft
quaft extye legem pofirus : And Brafi.l 5. tralf.2.c.11. faith

that caput gerit lupinum ; yet is he not out either of his Co.Lit. 128.b,

natural Ligeance, or of the King’s natural Proteftion ; for
neither of them isty’d to Municipal Laws, but is due by
the Law of Natare, which (as hath been faid) was long
before any Judicial or Municipal Laws. And therefore if a
Mun were outlawed for Feleny, yet was he within the K.s
natural Proteétion, for no Man but the Sheriff could exe-

cute him, as it is adjudged in 2 4b. A[J. pl. 3. Every Sub- Br. Corone 6;.

je&t is by his natural Ligeance bound to obey and ferve his

Sovereign, &Jc. It is enalted by the Parliament of 23 H. 6,23 H.6.c. 8.

that no Man fhould ferve the King as Sheriff of any Coun-
ty, above one Year, and that, notwithftanding any Claufe
of non obftante to the contrary, that is to fay, notwithitand-
ing that the King fhould exprefly difpenfe with the fid

Statute : Howbeit it is agreed in 2 H. 7. that againft the Plowd. so2. b.
exprels Purview of that A, the King may by a {pecial Nor §

obftante dilpenfe with that A&, for that the A& could not
bar the King of the Service of his Subjeét, which the Law
of Nature did give unto him. By thefe and many other Ca-
fes thar might be cited out of our Books, it appeareth, how
plentiful the Authorities of our Laws be in this Matter.
Wherefore to conclude this Point (and to exclude all that
hath been or could be objected againft it). if the Obedience
and Ligeance of the Subject to his Sovereign, be due by the
Law of Nature, if that Law be Parcel of the Laws as well
of England, as of all other Nations, and is immutable, and

that Pofinari* and we of Ergland are united by Birth-right, ;m’i - of Scor-
[y 7 in .

2 Co. 18.

H.7.6.b.
r.Parents 109,

]
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in Obedience and Ligeance (which is the true Caufe of
natural Subjeion) by the Law of Nature ; it followeth, that
Q Calvin the Plaintiff being born under one Ligeance to one
King, cannot be an Alien born; and there is great Rea.fon,
that the Law of Nature fhould direc this Cafe, wherein 5
natural Operations are remarkable: Firft, The King hath
the Crown of England by Birth-right, being naturally pro-
created of the Blood Royal of this Realm : Secopdly, .Cal-
vin the Plaintiff naturalized by Procreation and Bl'rth-rxgh.t,
fince the Defcent of the Crown of England : Thirdly, Li-
geance and Obedience of the Subjeét to the Sovereign, due
by the Law of Nature: Fourthly, Prote&mq and G9vern~
ment due by the Law of Nature: Fifthly, this Cafe, in the
Opinion of divers, was.more doubtful in the Beginning, but
the further it proceeded, the clearer and flronger it grews .
and therefore the Doubt. grew from fome violent Paffion,
and not from any Reafon grounded upon the Law of Na-
ture, quia quanto magis violentus motus (qui fit contra na-
turam) appropinquat ad fuum finem, tanto debiliores &
tardioves [funt ejus morus; [ed natuvalis morus, quanto
wmagis appropinquat ad fuum finem, tanto fertiores & ve-
 locores funt ejus mosus. Hereby it appeareth how weak
(lfgﬂ%icﬁcne;;s the Obje&ion grounded upon the Rule of (2) -Ruando duo
4 Co. 1182, JUra concurvunt in una_perfond, &c. is: For that Rule
Cawly 209.  holdeth not in perfonal Things, that is, when two Perfons
foweas. b, are neceflarily and inevitably required by Law (as in the
"793:%%% Cafe of an Alien born there is; and therefore no Man will
fay, that now the King of Ewgland can make War or
League with the King of Scotland, & fic de ceveris : And
fo in Cafe of an Alien born, you muft of Neceflity have 2
feveral Ligeances to twq feveral Perfons. And to conclude this
Point concerning Laws, Noz adverfar’ diverfitas regnor’ fed
yeguant’, n0n parviarun, (ed parrum parriar’,nomn coronarum,
[fed coronarorum, non legune municipalium, fed regum maje-
Slatum. And therefore thus were diretly and clearly an-
fwered as well the Objeétions drawn from the Severalty of
the Kingdoms, feeing there is but one Head of both, and.
the Poftnati -and us joined in Ligeance to that one Head,
which is copula & tanguam oculus of this Cafe 5 as alfo
the Diftintion of the Laws, fecing that Ligeance of the
Subjects of both Kingdoms, is due to their Sovereign by
one Law, and that is the Law of Nature.
Tre 3d geve-  For the Third, it is firft to be underflood, that as the
Zf n‘;;é‘bﬁ‘t’}‘l" Law hath wrought four Unions, {o the Law doth ftill make:
Kingdoms.  four Separations. The firft Union is of both Kingdoms under
one natural Licge Sover. K. and {o acknawledg. by the Aétof
' Parlia~.



Part VIL CaLvinNys Cofe. I§

Parliament of Recognition, The 2d is an Union of Ligeance
and Obedience of the Subjeéts of both Kingdoms, due by -
the Law of Nature to their Sovereign: And this Union
doth fuffice to rule and over-rule the Cafe in Queftion; and
this in Subftance is but a Uniting of the Hearts of the
Subjeéts of both Kingdoms one to another, under one
Head and Sovereign. The 3d Union is an Union of Pro-
tection of both Kingdoms, equally belonging to the Sub-
je&s of either of them : And therefore the two firlt Ar-
guments or Objeétions drawn from two fuppofed feveral
Ligeances were fallacious, for they did Aisjungere conjun-
gends. 'The fourth Union and Conjunétion is of the three
Lions of England, and that one of Scotland, united and -
quartered in one Efcutcheon,
Concerning the Separations yet remeaining: 1ft, England
and Scotland remain feveral and diftinét Kingdoms. 2. They
are governed by feveral judicial or municipal Laws: 3. They
have feveral diftinét and feparate Parliaments: 4. Each King-
dom hath feveral Nobilities ; for albeit a Poftnarus in Scor-
land, or any of his Pofierity, be the Heir of a Nobleman of
Scotland, and by his Birth i1s legitimated in England, yet he
is none of the (4) Peers or Nobility of England ; for his na- (s) Dyer 360
tural Ligeance and Obedience, due by the Law of Nature, P]-g- 9 Co.1i7.
maketh him a Subject and no Alien within Enugland: But® > = 4%
that Subjeftion maketh him not noble within Ewugland, for
that Nobility had his Original by the K.’s Creation, and not
of Nature. And this is manifefled by exprefs Authorities,
grounded upon excellent Reafons in our Books. If a Baren,
Vifcount, Earl, Marquefs, or Duke of Ewgland, bring any
A&ion real or petfonal, and the Defendant pleadeth in A-
batement of the Writ, that he is no Baron, Vifcount, Earl,
&¢c. and thereupon the Demandant or Plaintiff taketh If-
fue ; this Iffue fhall not be try’d by Jury, but by the
(#) Record of Parliament, whether he or his Anceflor, (/)CoLit.16b.
whofe Heir he is, were called to ferve there as a Peer, and | C(;)..gi.ga'.:-ga
one of the Nobility of the Realm. And {o are our Books 12Co.70,04,95.
adjudged in 22 Aff.24. 48 Edw. 3. 30. 35 H.6. 40. 20 Eliz.2 Inft. so.
Dyer 360. Vide in the 6th Part of my Reports, in the Coun- ;,lg;’:?g;‘ :
tefs of Rutland’s Cafe.  So as the Man, that is not e jure a
Peer, or one of the Nobility, to ferve in the upper Houfe of
the Parliament of England, is not in the legal Proceedings
of Law accounted noble within Eugland. And therefore if
a Countee of Framce or Spain, or any other foreign
Kingdom, fhould come into Eugland, he fhould not here
fue, or be fued by the Name of Cowntee, &c. for
that he is non¢ of the Nobles that are Members.of the

uPPGt
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upper Houle of the Parliament of Ewgland 5 and herewith

(#)9Co.117.b. garee the Book-cafes of {#) 20 F4.4.6.4.0, and 11 Ed. 3. Tit.

Bre.473. Like Law it is, and for the fame Reafon, ‘of an
Eerl or Baron of Ireland, he is not any Peer, or of the No-
bility of this Realm: And herewith agreeth the Book in

(6)9 Co.117.b. 8 R. 2. Tit. () Procefs pl. witim. where in an Action of
itz Proc.224. Pebt Procefs of OQutlawry was awarded againf} the Earl of

Ormond in Ireland ; which ought not to have been, if he

{¢)Dy.360.p1.6 had been noble here. Vide Dyer (c) 2c Eliz. 360.

.261. b,

But yet there is a Diverfity in our Books worthy of Ob-
fervation, for the higheft and loweft Dignities are univerfal,
for if a King of a forcign Nation come into Ezgland, by the
Leave of the King of this Realm (as it ought to be) in this
Cafe he fhall fue and be fued by the Name of a King ; and

(4) Moor 803. herewith agreeth 11 E. 3. Tit. B7. (4) 473. where the Cafe

9 Co. 117. b,

was, that Alice, which was the Wife of R. 4e O. brought a
Writ of Dower againft Fobn Eartl of Richmond, and the Writ
was Praecip. Folann’ Comiti Richmondie cuftodi terr’ &
beredis of Williane the Son of R. de O. the Tenant pleaded
Thar he is Duke of B7izain, not named Duke, Judgment
of the Writ 2 But it is ruled, that the Writ was good, for
that the Dukedom of Britain was not within the Realm of
England. But rthere it is faid, that if a Man bring 2 Writ a-

(¢} Moor 203.  gain{t Edward (e) Baliol, and name him not K., of Scosland,

the Writ fhall abate for the Caufe aforefaid. And hereof
there is a notable Precedent in Fleta, iib. 2. cap. 3. §. 9. where
treating of the Jurifdiction of the King’s Court of Marfbal-
Sea it is faid, Er bec omnia ex officio fuo licite facere pote-
it ([J. Senefchal aul’ hofpirii Regis) non obflante alicujus li-
bertate, etiam in alicno regnuo dumne tamen reus in bofpitio Re-
gis poterit inveniri fecundum quod contigit Parif. anno 14
Ed. 1. de Eugelramo de Nogent capto in hofpitio Rezis Angl’
(ipfo Rege runc apud Parifiam exifiente) cum difeis argenti
furasis recenter fuper fatto, Rege Franc tunc prefeitc, &
unde licet curia Regis Frand' de pred latrone per caflella-
wnm Payif. petita fuerit, babitis binc € inde trattasibus in
conftlio Regis Franc', tandem confideratum fuit ;5 quod Rex
Angl’ illa regia prerogativa, & hofpitii fui privilegio ute-
vetur, & gauderet, qui, coram Roberto Fitz-Fobn milite
tunc hofpirii Regis Angl Senefchallo de latracinio conviftus,

(f) Moor 798, pey confiderationem ejus Cur’ fuit (f) fufpenfus in patibulo

(g)9Co. 117.b.

Santli Germani de Prasis. Which proveth, that though the
King be in aforeign Kingdom, yet he is judged in Law a
K. there. The other Part of the faid Diverfity, is proved by
the Book-cafe in 20 (g) E.4.f0l.6.a.5. where in'a Writ of Debt
brought by Sir 7. Douglas, Knight, againft Elizabeth Moi-
Jord, the Defend. demanded Judgment of the Writ, for th}';lt

4 the
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the Plaiotiff was an Earl of Stotland, but not of England 4
and that our Severeign Lord the King had granted unto
him fafe Condut, not named by his Name of Dignity,
Judgment of the Writ, &¢. And there Juftice Zitr. giveth
the Rule; the Plaintiff (faith he) is an Earl in Scotiand,
but not in England ; and if our Sovereign Lord the King
grant to a Duke of France a fafe Condutt to merchandize,
and enter into his Realm, if the Duke cometh and bringeth
Merchandize into this Land, and is to fue an A&ion here,
he ought not to name himfelf Duke, for he is not a Duke
in this Land, but enly in Framce. And thefe be the very
Words of that Book-cale ; out of which I colleét 3 Things.
Firft, that the Plaintiff was named by the Name of a
Knight, wherefoever he received that Degree of Dignity.
Vide (a) 9 H.6. 14 b. ascord. 2. That an Earl of another /4R brief 159,
Kingdom or Nation is no Earl (to be {fo named in legal Firz. brief 35.
Proceedings) within this Realm: And herewith agreeth the
Book of (4) 11 Ed. 3. the Earl of Richmond’s Cafe before 74y 11 K. 3.
recited. 3. That albeit the King by his Letters Patents of Fuz,brief. 473,
fafe Condu& do name him Duke, yet that Appellation &Tﬁféc’,;b“
maketh him no Duke, to fue or to be fued by that Name 9 Co.117)b.
within Fiugland : So as the Law in thefe Points (appareat
in our Books) being obferved, and rigbtly underftood it ap-
eareth how caufelefs their Fear was, that the Adjudging
of the Plaintiff to be no Alien, thould make a Confufion of
the Nobilities of ‘either Kingdom.
Now are we in Order come to the fourth Noun {which The 4th gene-
is the 4th general Part) Alienigena ; wherein 6 Things did ;'-lae’n?aer;’aDc A-
fall into Confideration. 1. Who was Alienigena, an Ali- gena.
en born by the Laws of Exgland. 2. How many Kinds of
Aliens born there were. 3. What Incidents belonged to an
Alien born. 4. The Reafon why an Alien is not capable of
Inheritance or Freehold within Exgland. 5. Examples, Re-
folutions, and Judgments, reported in our Books in all
Succeflions of Ages, proving the Plaintiff to be no Alien.
6. Demonfttative Conclufions upon the Premiffes, ap-
proving the fame. '
1. Ap Alien is'a Subjeét that is born out of the Ligeance Who is an A.
of the King, and under the Ligeance of another, and can lien.
have no real or perfonal A&ion for or concerning Land ; but
in every fuch Action the Tenant or Defendant may plead,
that he was born in fuch a Country which is not within the
Ligeance of the King, and demand Judgment if he fhall Co. Lit. 128.b.
be anfwered. And this is in Effe¢t the Defcription which 129-2. 4 Intt.
Lir. himfelf maketh, /5. 2. cap. 14. Villen. fol. 43. Alie- Sk
nigena eft aliene gentis feu alies’ lgeant, qui etiam dici-
tur
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tur peregrinus, alienus, exoticus, XY aueus, &c. Extrane-
us ¢ft fubditus, qui cxtra terram, i. potefatene Regis narus
eft. And the ufual and right Pleading of an Alxe':n,bom,
doth lively and truly defcribe and exprefs what he is. And
therein two Things are to be obferved; 1. That the moft
ufual and beft Pleading in this Cafe, is, both exclufive and
inclufive, viz. extra ligeantiam- domini- Regis, &c. & in-
fra ligeantiam alterius Regis, as it appeareth in (2) 9 Ed.
4. 7. b Book of Entries, fol. 244, &c. which cannot poffi-
bly be pleaded in this Cafe, for two Caules ; Firft, for
that one King is Sovereign of both Kingdoms; 2. One
Ligeance is due by both to one Sovereign, and in Cafe of an
Alien there muft of Neceflity be feveral Kings and feveral
Ligeances. Secondly, no Pleading was ever extra regnum,
or extra legems, which are circumicribed to Place, but exzra

ligeantiam, which (as it bath been faid) is not local or tied

(%) Stanf, Cor.
7. £,

Note.

Full Ch, Hift.
1,12,

to any Place. :

It appeareth by Brafton, lib. 3. tratl.». c. x5. fol. 134.
that (&) Canutus the Danify King, having fettled himfelf
in this Kingdom in Peace, kept notwithftanding (for the
better Continuance thereof) great Armies within this Realm,
The Peers and Nobles of England diftafting this Govern-
ment, by Arms and Armies, Odimus accipitrem quia fem-
fer vivit in armis, wifely and politickly . perfuaded the
King, that they would provide for the Safety of him
and his People, and yet his Armies carrying with them
many Inconveniences, fhould be withdrawn ; and therefore
offered, that they would confent to a Law, that whofoever
fhould kill an Alien, and be apprehended, and could not
acquit himfelf, he fhould be fubje&t to Juftice: But if the
Manflayer fled, and could not be taken, then the Town
where the Man was flain fhould forfeit 66 Marks unto the
King; and if the Town were not able to pay it, then the
Hundred fhould forfeit and pay the fame unto the King’s
Treafure ; whereunto the King affented. This Law was
penned, Quicungue occideric Francigenam, €c. not ex-
cluding other Aliens, but putting Francigena a Freuclian
for Example, that others muft be like unto him, in owing
feveral Ligeance to a feveral Sovereign, that is, to be extra
ligeantiam regis Angl’y and infra ligeantiam alterius regis.
And it appears before out of Braffon and Fléra, that
both of them ufe the fame Example (in' defcribing of an
Alien) ad fidem regis Franc’. And it was holden, that ex-
cept it could be proved, that the Party {lain was an Eng-
lifpman, that he fhould be taken for an Alien; and
this was called Englefhere, Englefperia, that is, a Proof
that the Party flain was an Engliman. (Hereupon

4 Canuius
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Canutus prefently withdrew his Armnies, 4iid within a
while after Joft his Crown, and the fame was reflored to
his right Owner.) The faid Law of Englifhery continued
until 14 E4.3. ¢ap. 4. and then the fame was by A& of
Parliament oufted and abolithed. So armongft the Laws of
William the Firft, (publithed by Mafter Lambert, fol.125.)
Omnis Francigena (there put for Example as before is faid,
to exprefs what manner of Perfon alicnigena fhould be) gui
tempore Edvardi propingui noftri fuir particeps legum &
confuerndinum Anglorum (that is, made Denizen) guod 4
cunt ad fcot & lot perfolvat fecundum legem Anglorum. , 1
Every Man is either Alienigena, an Alien born, or fub- ]H"‘é’ “‘5‘“{

ditus, a Subjed born. Every Alien is either a Friend that ;,;i.’w"f“f" i
is in League, &€c. or an Enemy that is in open War, &¢,
Every Alien Enemy is either pro tempore, temporary for a
Time, or perpetuus, perpetual, or [pecialiter permiffus,
permitted efpecially. Every Subjeét is either 2arus, born,
or darus, givenor made: And of thefe briefly in their Or-
der. And Alien Friend, as at this Time, a Gérman, 4
Frenchman, a Spaniard. &ec. (all the Kings and. Princes in
Chriftendom being now in League with our Soveraign; but
a Scor being a Subjed, cannot be faid to be a Friend, not
Scotland to be folum amici) may by the Common Law have,
acquire, and get within this Redlm, by Gift, Trade, or o-
ther lawful Means, any Treafure, or (#) Goods perfonal () Co. Lird by
whatfoever, as well as an Englifbman, and may maintain a-
oy (b) A&ion for the fame : But (¢) Lands within this (4)1 Bulft.agq.
Realm, or Houfes (but for their neceffary Habitation only) Ye“gs-g‘”‘“
Alien Friends cannot acquire, or get, nor maintain any Tz'g.b? 'n;\:;d.
A&ion real or perfonal, for any Land or Houlfe, unlefs the2s. Moor 431
Houfe be for their neceflary Habitation. For if they fhould LReb. 265.
be difabled to acquire and maintain thefe Things, it were ¢35, ;. Car.
in Effe& to deny unto them Trade and Traffick, which iso. s Inft. 152,
the Life of every Ifland.  But if this Alien become an E- Dy.2- pl. &
nemy (as all Alien Friends may) then is he utterly difabled ' ¢35y,
to maintain any A&ion, or get any Thing within this Br. Non-ability
Realm. And this is to be underftood of a temporary Alien, '(52' ‘

. ) . - . L‘) P()ﬁh; 36.
that being an Enemy, may be a Friend, or being a Friend, o, Lir. » b,
may be an Enemy. But a perpetual Enemy (though there Dy.z. pl.8.
be no Wars by Fire and Sword between them,) cannot main-
tain any Aéion, or gec any Thing within this Realm,
All Infidels arc in Law perpern: (d) inimict, perpetual E-(d) Wing Max
nemies (for'the Law prefumes not' that they will be con- 1% - -
verted, that being remota potentin, a Remore Poffi-~
bility) for between them, as with the Devils, whofe
Subjelts they be, and the Chriftian, there is perpetual

D Hottility,
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() +1aft. i55. Hoftility, -and can be no (&) Peace ; for as the Apoftle faith,

2 Cor.6.15. Que autem conventio Chrifti ad .Belzai, aur
que- pars fideli cum infidels, and the Law faith, Fudeo
Chriftiannm nullum ferviat mancipinm, nefas entm eft quem
Chriftys redemit blafphemum Chrifti in fervitutis Vinculis
detinere. Regiftor 282, dufideles funy Chrifti & Chriftia-
worum inimici. And herewith agreeth the Book in 12 H.8.
fol. 4. where.it is holden that & Pagan cannot have or main-
tain any Adion at all. [Luere.]

1 By what Laws  And upon this Ground there is 2 Diverfity between 2
¢ Kingdoms gor- Conqueft of a Kingdom cf a Chriftian King, and the Con-

by.Cone . . .

! ct;m“,(%,j/&cfﬂml;queﬁ,of a Kingdom of an Infidel; for if a King come to 2

\ degovéracd.. Chriftian Kingdom by Conqueft, feeing that he hath vite
av. 3o. b, o

3 Keb. 402. : . . . _
&allc 4 x,z,,,u. the Laws of that Kingdom, but until he doth make an Al-

}

666,
Comb. s5.

Ifefan&,

!
f
)

§8 wecis poreftatem, he may at his Pleafure alter and change

teration of thofe Laws, the ancient Laws of that Kingdom
remain. But if a Chriftian King fHould conquer a King-
dom -of an Infidel, and bring them under his Subjeltion,
there jpfo f#ffo the Laws of the Infidel are abrogared, for
that they be not enly againft Chriftianity, but againft the
Law of God and of Nature, contained in the Decalogue, and
in that Cafe, until certain Laws be eftablifhed amongft
them, the King by himfelf, and fuch Judges as he fhall ap-
point; fhall judge them and their Caufes according to na-
tural Equity, in fuch fort.as Kings in ancient Time did
with their Kingdoms, before any certain Municipal Laws
were given, as before hath been faid. But if a King hath
a Kingdom by Title of Defcent, there feeing by the Laws
-of that Kingdem he doth inherit the Kingdom, he cannot
change thofe Laws of himfelf, without Confent of Parlia-
ment, Alfo' if a King hath a Chriftian Kingdom by Con-
queft, as King Heury the Second had Ireland, after Kin
Fobn had given unto them, being under his Obedience ang
Subje@ion, the Laws of England for the Government of
that Country, ne fucceeding King could -alter the fame
without Parliament. And. in thac Cafe while the Realm
of England, and that of Treland were governed by feveral
Laws, any that was born in freland was no Alien to the
Realm .of Ewngland. In which Precedent of Freland three
Things are to be obferved: 1. That then there had. beea
two Defcents, one from Henry the Second to King Richard
the Firfl, and from Richard to King Fobn, before the Al-
teration of the Laws. 2. That albeit freland was a diftin@
Dominion, yet the Title thereof being by Conqueft, the fame
by Judgment of Law might by exprefs Words be bound by
ALt of the Parliament of Engl. 5. That albeit no Refer-
yation
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vation' were in King #obn’s Charter, yet by Judgment of Kelw. 202,
Law a Writ of Error did lie in the King’s Bench in Fng- ;’i 5 g‘[:;_ (
dand of an erroncous Judgment in. the King’s Bench of Tre- " 0 2% !
land. Furthermore, in the Cafe of a Conqueft of a Chri-

ftian Kingdom, as well thofe that ferved in Wars at the Xafih‘ 230,
Conqueft, as thofe thdt remained at Home for-the Safety. " -

and Peace of their Country, and other the King's Subjelts;

as well Antenari as Peftnati, are capablé of Lands in the

Kingdom or Country conquered, and may maintain any

rcal Altion, and have the like Privileges and Benefits there,

as they may have in England.

The third kind of Enemy is, izimicus permiffus, an E-
remy that cometh into the Realm by the King’s fafe Con- -
duét, of which you may read in the Regifler, fol. »5. Book
o Entries, Efetlione firme, 9, 32-H.6. 23.b. &c. Now what
a Subjec born is, appeareth at large by that which hath - coa
been {aid de ligeantia; and fo likewife 4e fubdiro dato, of a Co.Lit.129.
donaifon: for that is the right Name, fo called,” becaufe his : /
Legitimation is given unto him ; for if you deriveé Denizen
from deins nee, one born within the Obedience or Ligeance
of the King, then fuch a one fhould be all one with a na-.
tural-born Subjeét. And it appeareth before out of the
Laws of King V. 1. of what Antiquity the making of ‘De-
nizens by the King of Ewgland hiath been. :

3. There be regularly (unlefs it be in {pecial Cafes) three Of the Inci-
Incidents to a Subjec born. 1. That the Parents be un- [*%3.0
der the atual Obedience of the King., 2. That the Place Lit, Rep. 27.
of his Birth be within the King’s Dominion. And 3. The
Time of his Birth is chicfly to be confidered ; for he can-
not be a Subjcct born of one Kingdom: that was born under’
the Ligeance of a King of another Kingdom, albeit after-
wards one Kingdom defcend to the King of the other.- For
the firfl, it is termed aétual Obedience, becaufe though the
King of Ewgland hath abfolute Right to other Kingdoms or
Dominions, as France, Aquitain, Normandy, &c. yet fee-
ing the King is not in attual Pofleffion thereof, none born
there fince the Crown of England was out of altual Poflef:
fion thereof, are Subjeéts to the King of Englaud. 2. The
Place is obfervable, but fo as many %’imes‘ Ligeance or O-
bedience, without any Place within the King's Dominions
may make a Subje born, but any Place within the King’s
Dominions without Obedience can never produce a natural
Subject. And therefore if any of the King’s Ambafiadors in
Fareign Nations, have Children there of their Wives, being Cr. Car sor,
Fnglifb Women, by thec Com. Laws of England they are %/fz'ch o
natural-born Subjeéts, and yet they are born out of the Je;i{.k(.“er.lt. 3
King’s Dominions. But if Enemies fhould come into any
of the King’s Dominions, and furprife any Caftle ot Fort, and

' D2 poflefs
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poflefs the fame by Hoflility; ad have Iffue there, that If-
. fue is ho Subje@ to the King, though he be born within
Liis Dominions, for that he was not born under the 1{.’8‘]:11-
%7) 2 Vent. 6. geance or Obedience. ~ But the Time of his (4) Birth is of
wzh. 286 ¢he Effence of a Subjed born; for he cannot be a Subjeét
to the King of England, unlefs at the Time of his (4) Birth
he was under she Ligeance and Obedience of the King.
And that is the Reafon that Aitenari in Scotland (for
that at the Time of their Birth they were under the Li-
geance and Obedience of another King) are Aliens born, in
‘ Refpett of the Time of their Birth. .
Whersforean 4. It followeth next in courfe to fet down the Reafons,
Q}f:'f:;}:ﬂ&e‘sof wherefore an Alien born fs not capable of Inheritance with-
Lands, in Fugland, and that he is not for three Reafons. 1. The
Secrets of the Realm might thereby be difcovered. 2. The
Bevenues of the Realm (the Sinews of War, and Ornament
- of Peace (fhould be taken and enjoyed by Strangers born,
3. It fhould tend to the Deftruétion of the Realm., Which
three Reafons do appear in the Statute of 2 H. 5. cap. and
SeezR.4. 4 H.5. cap. 5. But it may be demanded, Wherein doth
€.7. &9 that Deftrution confift : Whereunto it is anfwered: Firfl,
it tends to Deflrulion rewspore bellis, for then Strangers
rright fortify themfelves in the Heart of the Realm, and
be ready to fet Fire on the Commonwealth, as was excel-
| lently fhadowed by the Trojan Horfe in ¥irgil’s fecond Book
| of his Zneads, where a very few Men in the Heart of the
City, did more Mifchief in few Hours, than ten thoufand
Men without the Walls in ten Years, Secendly, rempore
pacis, for fo might many Aliens born get a great Part of
the Inheritance and Frechold of the Realm, whereof there
fhould follow a Failure of Juftice (the Supporter of the
‘ Commonwealth) for that Aliens born cannot be returned of
¢($)10Co.104.2. Juries (b) for the Trial of Iffues between the King aund the
{;O-IL";J,‘ 56.b- Subjed, or between Subjet and Subjeé. And for this Pur-
PR32 pofe, and many other, ige a Charter (worthy of Obferva-
tion) of King Ed.3. written to Pope Clement, Darum a-
pud Wellm. 26 die Sepr. ann. regni noftri Francie 4. regns
vero Angliz 17.
Examplesand 5. Now are we come to the Examples, Refolutions, and
thormcs in Judgments of former Times; wherein two Things are to
awe be obferved: Firft, How many Cafes in our Books do o-
ver-rule this Cafe in Queftion (for wbi (¢c) eadem ratio ibi
(e;CoLirroa idem fus, & de fimilibus idene ¢t judicium. 2. That for
1% 22323 wwant of an exprefs Text of Law in terminis terminantibus
and of Examples and Precedents in like Cafes (as was objett-
ed by fome) we are driven to determine the Queftion by~
natural Reafon: For ivwas aid,Si ceffer lex feripta id cuftodiri
‘ . opories
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eportet quod moribus & confuetudine indultum eft, & f7 qua

s12 ve boc defecerit, vecurrendum cft ad rationein. But that

receiveth a threefold Anfwer: Firft, That there is no
“{fuch Rule in the Common or Civil Law, but the true Rule

of the Civil Law is, Lex feriprafi ceffet, id cuftodiri opor-

tet quod moribus & confuetudine indultun eft, € fi qua in

re hoc defecerity tunc id quod proximuie £5 confequens ei

eft, & (7 1d non appavear, runc jus quo urbs Romana utitur,

Jervari éporter. Secondly, If the faid imaginative Rule be

rightly and legally underflood, it may ftand for Truth: For

if you intend #ario for the legal and profound Reafon of

fuch as by diligent Study and long Experience and Obfer-

vation are fo learned in the Laws of this Realm, as out of

the Reafon of the fame they can rule the Cale in Queftion,

in that Senfe the faid Rule is true: But if it be intended

of the Reafon of the wifeft Man that profefleth not the

Laws of England, then (1 fay) the Rule is abfurd -and dan-

gerous ; for (@) cuilibet in fua arte pevito ¢ft credendunty § ( ﬂ&; Co.11.2.
quod quifque (&) norit in bhoc fé exerceat. Et omnes jbrza-,cm,(j,@"fcarc_
dentes illa admittere folent que probantur. iis qui 12 fita Cawly 31. Co.
arte bene verfati funt. Arift. 1. Lopicorum, cap.é. Third- Lb“- A
ly, There be Multitudes of Examples, Precedents, ]udg-(,,_)‘c'm P
ments, and Refolutions in the Laws of Fugland, the true i3 Co.12.
and unftrained Reafon whereof doth decide this Queftions gEL“- 1252
for Example : The Dukedom of Aguitain, whereof Gaf Gufeoim Vat:
coin was Parcel, and the Earldom of Poyriers, came to conia,Gafconia,
King Henry the Second by the Marriage of Eleanor,

Daughter and Heir, of Wm. Duke of Aguitain, and Ear}

of Poyriers, which defcended to Rich. 1. Hen.3. Ed. 1.

Ed. 2. Ed. 3. ©c. In 29, lib. (¢) Aff pl. 48. in one Cafe (¢) Moor 796,
there apEear two Judgments and one Refolution to be gi- ?,“’)& 20.b.
ven by the Judges of both Benches in this Cafe following. '
The Pofieflions of the Prier of Cheley in Time of War

were {eifed into the King’s Hands, for that the Prior was

an Alien born: The Prior by Petition of Right fued to the

King, and the Effeét of - his Petition was, That before he

came Prior of Chelfey, he was Prior of Andover, and whilt:

he was Prior there, his Poffeflions of that Priory were like- -

wife feifed for the fame Caufe, fuppofing that he was an

Alien born; whereupon he fued a former Petition, . and

alledged that he was born in Gaféoin within the Ligeance

of the King: Which Point being put in Iffue, .and found

by Jury to be true, it was adjudged that he fhould have 9
Reflitution of his Pofleflions generally without men- :
tioping of Advowfons. After which Reftitution; one of the

D3 ‘ - faid

.
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faid Advowfons became void, the Prior prefented, againft
whom the King brought a Qua. fmp. wherein the King
was barred ; and all this was contained in the latter Peti-
tion. And the Book faith, that the Earl of Arandel, and
Sir Guy of B. came into the Court of Common Pleas, and
demanded the Opinion of the Judges of that Court concern-

. ing'the faid Cafe, who refolved, that upon the Martwcr 2-

forefaid the King had no Right to feize. In which Cafe,
amongft many notable Points, this one appeareth to be ad-

" judged and refolved, that a Man born in Gzftoin undet the

King’s Ligeance, was no Alien born, as to Lands and Pof-

_ feflions within the Realm of England, and yet England
. and Gaftoin were feveral and ‘diftinét Countries. =. Inhe-

rited by feveral and diftinct Titles. 3. Governed by feve-

“ral and diftinét Municipal Laws, as it appeareth amongft

the Records in the Zower, Rot. Vafe. 10 Ed. 1. Num. .
4. Out of the Extent of the Great Seal of England, and
the. Jurifdi€tion of the Chancery of England. s. The like

‘Objedtion might be made for Default of Trial, as hath been

made againft the Plaintiff And where it was faid that
Gafoignn was.no Kingdom, and therefore it was not to be
matched to the Cafe in Hand, it was anfwered, that this
Difference was without a Diverfity as to the Cafe in
Queftion; for if the Plea in the Cafe at the Bar be good,
then without Queftion the Prior had been an Alien; for it
might have been faid (as it is in the Cafe at thé¢ Bar) that
he was born extra ligeantiam Regis Regni fui Anglie, &
infra ligeantiam Pominii fiti Vaftonie, and that they were
feveral Dominions,. and governed by feveral Laws: But

- then fuch a Conceit was not hatched, that 2 King having

Vafconia ap<
pellara fuic'
tempore Caro-
}i magni res-
nom de Vaj-

4+ conia,

{

4

Mo. 800,
Vaugh. 300,

-

feveral ‘Dominions fhould have feveral Ligeances of his
Subjells. Secondly,. it was anfwered, That Gaftoin was
fometime a_ Kingdom, and ‘likéwife Millzin, Burgundy
Banier, Britain, and others were, and now are become
Dukedoms, Cuflile, Arragon, Poringal, Barcelona, &S¢.
were fometime Earldoms, afterwirds Dukedoms, and now
Kingdoms.. Bobemia and Polonia were fometimes Duke-
doms, and now Kingdoms ; and (omitting many other, and
comiog neaver Home) Ireland was before 32 H,8. a Lord-

hip, and now is a Kingdom, and yet the King of Engiand

Co. Lit, 7. b '

L

was gs abfolute a Prince and Sovereign when he was Loed
of Ireland, as now, when he is ftiled King of the fame,
10.E4.3..41. an Exchange was made between an Englifpman
and a Gafeoisi, of Lands in England and in Gafeoin 5 ergo the
Gaftornz was no Alien, for then had he not been capable of
Lands in Evgland,i H.4. 1. theKing brought aWrit of Right of
Ward againft oneSybif,whofe Husband was exiled into Gafeoins

Ergo
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Ergo Gaftoir is no Parcel or Member of Fngland, for ;exi-
livie eft patrie privatio, uaralis foli mutatio, legim native-
rum amifffo; 4 F.3.10. b. the King direéted his Writ out of
the Chancery under the Great Seal of England, to -the
Mayor of (#) Burdesux (a Cityin Gaféoin) then being un- () Vaugh 290,
der the King's Obedience, to certify, whether ore that was 9 Co.31. b
outlawed here in Fuglend, was at that Time in the King’s chl)l(ﬁ.k;g}; .
Service under him iz olfequio Régis: whereby it appear- B, Tral 126,
eth, that the King’s Writ did run into Gaftoin, for it is the
Trial that the Common Law hath appointed in thar Cafe.
But as to other Cafes, it is to be underftood, that there be
3 kind of Writs, viz. Brevia mandatoria & remedialia, & Vsush. sor.
brevia mandatoria & non remedialia: brevia mandaroria % 486
8 remedialia, as Writs of Right, of Formcdon, &c. of "> *%
Debt, Trefpafs, &c. and fhortly, all Writs real and perfo~ '
nal, whereby the Party wronged is to recover fomewhat,
and to be remedied for that Wrong that was offered unto
him, are returnable or determinable in fome Court of Ju-
flice within England, and to be ferved and executed by the
Sheriffs, or other Minifters of Juftice within Ewgland, and
thefe cannot by any Means extend into 2ny other Kingdom,
Country or Nation, though that it be under the K.’s atual
Ligeance and Obedience. But the other kind of Writs
that are Mandatory, and not remedial, are not tied to any
Place, but do follow Subjetion and Ligeance, in. what s Inft.179.
Country or Nation foever the Subjectis, as the King’s Writ
to command any of his Subje@s refiding in any Foreign’
Country to return into any of the Xing's own Dominions,
Sub fide & ligeantia quibus nobis renemini. And fo are the
aforefaid mandatory Writs cited out of the Regiffer of Pro- Antea fol.8.b.
teftion for Safety of Body and Goods, and requiring, that if
any Injury be offered, that the fame be redrefled according
to the Laws and Cuftoms of that Place. Pide le Reg. fol. = 6.
Stamford Prerog. cap. 12. fol. 59. faith, That Men born in
Gaftoin are inheritable to Lands in Ergland. 'This doth
alfo appear by divers Aés of Parliament: for by the whole
Parliament, 39 E. 3. cap. 16. it is agreed, that the Gafoins
are of the Ligeance and Subje&ion of the King. Zide
42 Ed. 3. cap. 2. & 28 H. 6. cap. 5. &, : '
Guyen was another Part of Aguitain, and came by the Goyan.

fame Title: And thofe of Guyer were by A& of Parliament PN i
. . " - . 4. D22,
in 13 H. 4. not imprinted, ex Ror. Parliament. codemt Co iin’s Abr,
anno, adjadged and declared to be no Aliens, but able 480
to Poffefs and Purchafe, &¢." Fands within this Realm.
And {o doth Sramford take the Law. Prerog. c.1z. f239..

" Dy And
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Aund thus much of the Dukedom of dquitain, WhECh
(together with the Earldom of Poytiers) came to King
Henry the Second (as hath been faid) by Marriage, and
continued in the a&ual Poffeffion of the Kings of England
by ten Delcents, . viz. from the firft Year of King Henry
the Second, unto the two and thirtieth Year of King Henry
the Sixth, which was upon the very Point of three hund.red
Years, within which Dutchy there were (as fome write)
4 Archbifhopricks, 24 Bifhopricks, 15 Earldoms, zo02 Ba-
ronies, and above a thoufand Captainfhips and Bailiwicks:
And in all this long Time neither Book-Cafe nor Record
can be found wherein any Plea was offered to difable any
of them that were born there, by Foreign Birth, but the
contrary hereof direélly appeareth by the faid Book-Cafe of
(a) 2n lib, Al 48.

The Kings of Englend had fometime Normandy under
aftual Ligeance and Obedience. The Queftion is then,
whether Men born in Normandy, after one King had them
both, were inheritable to Lands in England; and it is E-
vident by our Books that they were: For fo it appeareth
by the declaratory A& of 1y E.2. de Prerog. Reg.c. 12.
that they were inheritable to, and capable of Lands in
England; For the Purview of that Statute is, Quod Rex
babebit eftactas de tervis Novmannorum, §c. FErgo Nor-
mans might have Lands in England: & hoc fimilirer intel-
ligendum ¢ft, (I aligua hereditas defeendar alicui nato in
partibus tranfinarinis, &c. Whereby it appeareth, that they
were capable of Lands within England by Defcent. And
that this A¢t of 17 E.2. was but a Declaration of the Com-
mon Law, it appeareth both by Zraéfor who (as it hath
been faid) wrote in the Reign of Henry the Third, /ib. 3.
traft. 2. c.1. f.116. and by Britton who wrote in 5 E. 1.
¢.18. that all fuch Lands as any Nor#2an had either by De-
fcent or Purchafe, efcheated to the King for their Treafon,
jn. revolting from their natural Liege Lord and Soveraign.
And therefore Stamford Prereg. cap.12. fol.39. expound-
ing the faid Statute of 17 E. 3. cap. 12. concludeth, that by
that Chapter it fhould appear (as if he had. faid, it is ap-
parent without Queflion) that all Men born in Normandy,
Gafeoin, Guyeny Anjou, and Britain, (whilft they were
under atual Obedience) were inheritable within this Realm
as well as Ewnglibmen. And the Reafon thereof was, for that
they were under one Ligeance due to one Soveraign. And fo
much (omitting many other Authorities) for Normaudy :
faving 1 cannpr Jet Fafs the Hles of Fernfey and Gerfey,

) the Dukedom of Normandy, yet
remaining under the aflual’ Ligeance and Obedience’ of
the King, I think no Map will doubr, but thefe that are

born
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born in Fernfey and Gerfey (though thofe Ifles are ne Par- .
cel of the Realm of Fugland, but feveral Dominions enjoyed Co-Lit. 1. b.
by feveral Titles, governed by feverzl Laws) are inherita-
ble and capable of any Lands within the Realin of England,
1 E. 3. ful. 3. Commiffion to determine the Title of Lands
within the faid Ifles, according to the Laws. of the lles 5 4 Inft. 236.
and Mich. 41 E.3. in the TFreafury, Quia negotium fred’
nec aliqua alia negotia de infula pred’ emergentia non debent
terminari nifl fecundum legem infule pred’, €&c. And the
Regifter, fol. 22. Rex fidelibus fuis de Fernfey & Gerfey. K.
William the Firft brought this Dukedom of Nor#zandy with
him, which by five Defcents continued under the altual O-
bedience of the Kings of Eugland, and in or about the 6th
Year of King Fobn, the Crown of Eugland loft the atual
Poffeffion thercof, until King Henry the sth recovered it a-
gain, and left it to King Henry the 6th, who loft it in the
=8th of his Reign; wherein were (as fome write) one
Archbifhoprick and fix Bifhopricks, and an hundred {trong
Towns and Fortrefles, befides thofe that were wafled in
War. Maud the Emprefs; the only Daughter and Heir to
Henry the Firft, took to her fecond Husband Zeffrey Plan-
taginet, Earl of Anjon, Tourain, and Mayne, who had If-
fue King H. 2. to whom the faid Earldom by juft Title de-
fcended, who, and the Kings that fucceeded him, ftiled
themf{elves by ‘the Name of Comes Andegav’, &c. until K.
E. 3. became King of all France ; and fuch as were born
within that Earldom, fo long as it was under the aftual O- Co.Lit. 7. 3.
bedience of the King of Eugland, were no Aliens, but na-
tural-born Subjeéls, and never any Offer made, that we can
find, to difable them for foreign Birth, But leave we Nor-
mandy and Anjou, and {peak we of the little, but yet an- Man, Mannia.
cient and abfolute Kingdom of the Ifle of Man, as it ap- é‘“":lg?:lg‘t'
. . .0 . o. Lit, 11. b,
peareth by divers ancient and authentick Records; as ta- Kejw: 202, pl.
king one for many. Arzold King of Man f{ued to King 1o.
H. 2. to come into England to confer with him, and to per- 2 And.155,156.
form certain Things which were due to King H. 5. there-
upon King H. 3. 21 Decemb. ann. regn. fui 34. at Winche-
Jter by his Letters Patents gave Licence to Artold King of
Man as followeth ; Rex omnibus Jalutem. Sciatis, qrod li-
centiam dedimus, &c. Artoldo Regi de Man veniendo ad
nos in Angl ad loquend’ nobifc’, & ad faciend’ nobis quod
Sfacere debet 5 € ideo vobis mandamus quod ei Regi in ve-
niendo ad nos in Angl, vel ihi morando, vél inde redeundo
nulium faciar’ aus fieri permitiaris damnunt, infur’, mole-
Jtiam,aut gravamen, vel etiain bominil)’ fiiis quos fecum ducet
&S aliquid eis forisfalt fuerit, id eis fine dilat’ faciar emen-
Aari. I gujus, §9¢. duratur’ ufgue 44 foft' S, Mich, Wherein
two
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'. two Things 4re to be obferved ; 1. That fecing that Arvold
King of Mar fued for a Licence in this Cafe to the King,

it proveth him an abfolute King, for that a Monarch or an
abfolute Prince cannot come into Euglend witheut Licence
of the King, but any Subjeét being in League, may come in-
to this Realm’ without Licence ; 2. That the King in his
Yicence doth ftile him by the Name of a King. It was re-
folved in 11 H. 8. that where an Office was found after the
Deceale of Thomas Earl of Darby, and that he died fei-
fed, &5c. of the Hle of Man, that the faid Office was utter-
ly void, for that the Ifle of Mz, Normandy, Gafcotn, &c.
were out of the Power of the Clhancery, and goverred by

feveral Laws; and_yet none will doubt, but thofe that are

Wales, Cam.
bria, Wallia.

3 }(ﬂ) 402.

4 Inft. 239,240
&ec. P]OW.I26.’
b. 120,
Vaugh. 281.

Co. Lit. 130. b.
Fitz. Prore&t.

235, .
Br. Protett. 33.
3 Keb. 405.
Vaugh. 414.

France, Gallia,
Francia.

born, within that Ifle, are capable and inheritable of Lands
within the Realm of England. Wales was fometime a
Kingdom, as it appeareth by 19 H. 6. fol. 6. and by the A&t
of Patliament of 2 H. 5. ¢. 6, but whilft it was a Kingdom,
the fame was holden, and within the Fee, of the King of
England 3 and this appeareth by our Books, Fleta, lib. 1.
cap. 16. 1 E: 5.14. 8 E.3.59. 13 F. 3. Tit. Furifdi?.
10 H. 4. 6. Plow. Com. 368. And in this Refpeét, in divers
ancient Charters, Kings of old Time ftiled themfelves in
feveral Manners, as King Edgar, Britannic Bazinsvs ; Ethel-
dredus,totius Albion’ Dei providentin Imperator 5 Edredus
Mugi® Britanw’ Monarcha, which among many other of
like Nature I have feen. But by the Statute of 12 E. 1.
Wales was united and incorporated into England, and made
Parcel of England in Pofleffion; and therefore it is ruled in
7 H. 4. f.13. 2. that no Prote&tion doth lie quiz moratur in
Walliz, becaufe Wales is within the Realm of Enugland, And
where it is recited in the A& of 27 H. 8. that Wales was e-
ver Parcel of the Realm of England, it is true in this Senfe,
wiz, that before 12 E, 1. it was Parcel in Tenure, and fince
it is Parcel of the Body of the Realm. ‘And whofoever is
born within the Fee of the King of England, though it be
in another Kingdom, is a natural-born Subje&, and capa-
ble and inheritable of Lands in Ewuglend, as it gappcareth in
Plow. Comr. 126. And therefore thofe that were born in
Wales before 12 E. 1. whilft it was only holden of England,

were capable and inheritable of Lands'in Evgland.
Now come we to Francs and the Members thereof, as
Callice, Guynes, Tournay, &r. which defcended to King
Fd. the Third as Son and Heir to Jfzbe/, Daughter and
Heir to Philip le Beaw, K. of France. Certain it is, whilft
’ ) . ) King

[EEY
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King Henry the Sixth had both England, and the Heart
and greateft Part of Frame under his alfual Ligeance-and
Obedience-(for he was crown'd King of Frauce in Paris)
that they that were then born in thefe Parts of France,
that were under aétual Ligeance and Obedience, were no
Aliens, but-capable of, and inheritable to Lands in England.
+ And that is proved- by the Writs inthe Regifter, fol. 26.
cited before. But'in the Inrolment of Letters Patents of
Denization in the Exchequer ins’ originalia, ann. 11 H.6.
with the Lord Treafurer’s Remembrancer, was ftrongly ur-
ged and objefled s fof (it was faid) thefeby it appeareth,
that King H. 6. iz anno 11 of his Reign, did make Denizen
one Reymel born in Framce; whereunto it was anfwered;
that it is proved by the faid Letters Patents, that he was
born in France, before King Henry the Sixth had the
altual Pofleflion of the Crown of Frauce, {o as he was An-
tenatus ; and this appearéth by the faid Letters Patents,
whereby the King granteth, that Magifter Fobannes Rey-
nel ferviens nofter, &c. infra regnum woftrum Franc ori-
undus pro terming vite fue fir ligéus nofter, & eodem mo-
do teneatur ficut verns & fidelis nofter infra regnum Angl
oriundus, ac quod ipfe terras infra regnum noftrum Angl
Jew alia dominia noftra perquireve poffis & valear. Now if
that' Reynel had been born fince Henry the Sixth had- the

uict Pofleflion of Francs (the King being crowned King of

rance about one Year before) of Neceflity he muft be an
Infant of very tender Age, and then the King would never
have called him his Servant, nor made the Patent (as there-
by may be colleéted) for his Service, nor have called him
by the Name of Magifler Fobannes Reynel: But without
Queftion he was Anrenatus, born before the King had the
a€tual and real Pofleflion of that Crown.

Callice is a Part of the Kingdom .of Franuce, and never Callice, Cale.
was Parcel of the Kingdom of England, and the Kings of {3, Caletum.
England enjoyed Callice in and from the Reign of K. Edw. |y, }xnd.}fé.
the Third, until the Lofs thereof in. Queen Azry’s Time, Br. Trial 58,
by the fame Title that they had:to France. -And it isevi- 330 =
dent by our Books, that thofe that were born in Callice, B;. Ciaque
were capable and-inheritable to Lands in Eygland, 42 E. 3. Ports 10, -
¢.10. Vide'21 H.9.33.b, 19 H.6. 2 E.4.1.4.b, 39 H6.59.4. Va‘“ﬁh;g‘*
21 E. 4.18.4. 28 H 6. 3. b:> By all which its manifeft, * >
that Callice being Parcel :of Frante was under the ac-
tual ‘Obediencé' and Commandment of the King, and by
Confcguem thofe that were born there, were naturai-
~born Subjefts, and no-Aliens.” Callice from the Reign of
King Ed. 3. until the fifth -Yeir -of Queen Aary, re-
mained under the aflual Obedience of the King of Engl.

Guines
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Fitz. Prote®. Guines alfo, snother Part of France, was under the like
(’ﬁ;ynes_ Obedience to King Henry the-Sixth, as appearcth by 51 H.e.
Tournay.  Jok 4. And Tournay was under the Obedience of Hewury the
Dy.224. pl. 29. Eighth, as it appeareth by 5 EL Dyer, fol. 224. for there it
Vaugh. 282. - 3o refolved, that a Baftard born at Zournay, whilft it was
under the Obedience of Henry the Eighth, was a natural
Subjeét, as an Iffue born within this Realm by Aliens. 1f
then thofe that were born at Zournay, Callice, &r. whilfk
they were under the Obedience of the King, were natural
Subjefts, and no Aliens, it followeth, that when the King-
dom of France (whereof thofe were Parcels) was under
the King’s Obedience, that thofe that were then born there,

were natural Subjets, and no Aliens.
Ireland, Hiber-  Next followeth Ireland,which originally came to the Kings
mis. EECC"'JI&%’ of Eungland by Conqueft, but who was the firft Conqueror
390 350 &, thereof, hath been a Queftion. I have feen a Charter made
Dav.so.Praf.q. by King Edgar in thefe Words : Ego Edgarus Anglorum
Rep.32,33.  Bagneds, omminmque infularum Oceani, que Britanniyms
circumiacent, Imperator & Dominus, gratias 430 ipfi Deo
omnipotenti Regi meo, qui meum Imperium fic ampliavir &
exaltavit fuper Regnum patrum meorum, &¢, mibi concef-
St propitia divinitas, cum Anglorum Imfperio omnia Regng
infularum Oceani, &Gc. cum fuis ferociffimis Regibus ufgue
Norvegiam, maximamgue partemn Hiberw', cum [ua nobilif
Sima civitate de Dublina, Anglorum Regio fubjugare, qua-
proprer & ego Chrifti gloriam & laudem irn Regno meo exal-
tarve, & ejus fervitium amplificare devorus difpofui, &c.
Yer for that it was wholly conquered in the Reign of Hezn-
Co.Lit, 7.a. 7y the Second, the Honour of the Conqueft of freland is
attributed to him, and his Stile was, Rex Angl’, Dominys
Hiberw’, Dux Normann', Dux Aquitan’, & Comes Ande-
gav’, King of England, Lord of Ireland, Duke of Norwan-
4y, Duke of Aquirain, and Earl of Anjou. That ITreland is
a Dominion feparate and divided from England, it is evi-
dent by our Books, 20 H.6. 8. Sir Fobn Pilkington’s Cafe.
32 H.6.25. 20 Eliz. Dier 360. Plow. Com. 360. And 2 R,
12 Co. nv.  3.12.4. Hibernia baber Pariiamentum, & faciusnt leges, &
t?rﬁl 35l noftra flmtuta non ligant eos, quia non mittunt milites ad
2 Aod. 16, Parliamentym (which is to be underftood, unlefs they be
Dav.37.a.  elpecially namedy 24 perfon’ corum funt fubjecti Regis, ficus.
%{‘%Cl‘?m-"s;- Inbabitantes in Calefia, Gafonia € Guyan. Wherein it is to
T 1ariam9% be obferved, that the Trifbman (as to his Subje&ion) is com-
pared to Men born in Calice, Gafeoin, and Guyan. Con-
cerning their Laws, Ex rorulis Patentium de anno 11 Re-
- gis H. 3. there is 2 Charter .which that King made, be-
€o.Lit. 141.2. ginning in thefe Words: Rex, &c. Baronibus, militibus,
& oinnibus libere tenentibus L. falutem, fatis ut credimus
veflrd
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veftra aundivit diftvetio, quod quando bone memor’ (a) Fo- () Co. Lic.
bannes quondame Rex Angl’ pater nofter venit in Hiberniam ™** b.2 Vent.
ipfe duxir fecum vires diftretos & legis peritos, quorum com- "
wmuni confilio €5 ad inflantiain Hibernenfium ftatuit € pre<
cepit leges Anglicanas in Hibern' ita quod leges eafdemn i .
Scripruras redaflas weliguie fub [igillo fuo ad feaccarivm
Dublin. So as now the Laws of Evgland became the pro-
per Laws of Ireland ;s and therefore, becaufe they have Par-
liaments hiolden there, whereat they have made divers par-
ticular Laws concerning that Dominion, as it appeareth in
20 H.6.8. & 20 El (b) Dyer 360. and for that they re- (4)9Co.117.b
tain unto this Day divers of their ancient Cuftoms, the Book ¢art. 186.
in 20 H. 6. 8. holdeth, that Ireland is governed by Laws
and Cuftoms, feparate and diverfe from the Laws of Engl.
A Voyage Royal may be made into Ireland. Vide (c) 11 H. ("%*F“z %’0'
4.7.4. & 7 (4) E. 4.27.0. which proveth it a diftin@ Domi- poceet. 5,
nion. And in Auno 53 Reg. EL it was refolved by all the (4) Ficz. vro-
Judges of England in-the Cafe of (¢) Orurke an Irifbusan, ($8: 16 Br.
who had committed High Treafon in freland, that he by ;rﬂ:ﬁh';ff}g’
the Statute of 33 H. 8. ¢. 23. might be indi&ed, arraigned, 24. Co. Lic.
and tried for the fame in England, according to the Pur- 261D 1 A.d.
view of that Statute 5 the Words of which Statute be, 7haz ; 3;;,_{;,
alt Treafons, &c. committed by any (f) Perfon out of the Car. 150.
Realm of England il be from henceforth enquired of, &éc.““‘W‘YigS-
and they all refolved (as afterward they did alfo in Sir Fobn (£)35R3.ca.
Perrot’s Cafe) that Ireland was out of the Realm of Engl.
and that Treafons committed there, were to be tried within
England by that Statute. In the Statute of 4 H. 7. cap.2q4. .
of (g) Fines, Provifion Is made for them that be out of this (§) Cawly 93.
Land, and it is holden in Plow, Com. in Stowel’s Cafe 375, ;‘i’l’,k"flm' b.
that he that is in Ireland is out of this Land, and confe- T
quently within that Provifo. Might not then the like Plea
be devifed as well againft any Perfon born in Irelaid, as
(this is againft Calvin that is a Poftnatus) in Scotland ? For
the Irifhman is born extra ligeantiam rvegis regni fui Angl,
&o. which be wverba operativa in the Plea: But all Men
know, that they are natural-born Subjells, and capable of
and inheritable to Lands in Fugland. Laftly, to conclude
this Part with (b) Scotland itfelf ; in ancient Time Part of (5) 3 Inft. 18.
(i) Scorland (befides Berwick) was within the Power and gig‘ﬁ'd-gégs' b.
Ligeance of the King of England as appeareth by ourgy — * >
Books (k) 42 E.3.2.b. the Lord Beaumont’s Cafe, 11 E. 3. (i) Heylin’s
c. 2, &c. and by Precedents hereafter mentioned ; and Cofmog. “Gb- 4
that Part (though it were under the King of England’s ?L)a%igf‘og;ieg
Ligeance and Obedience) yet was it governed by the ss.
Laws of Scotland. Ewx rotulis Scotie, Anno 1t Ed. 3.
amongft the Records in the Tower of Zomdon. Rex,
&e. Conflituimus Rick. Talebor Fufbiciarium noftrum ville

Berwici
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Berwici fuper Twedamn, ac omninm aliarym teryariim no:
frarum in pareilus Scor’, ad faciend’ omnia & [finguiz que

© ad officium. Fufbiciarii pertinent, fecondum legem & copfue-

(a) Firz. Brief
‘§51. Antzg.a.

Berwick,
{») 1 5id. 331,
382.

{¢) Fitz. Pro-’
relt. 8. Br.
Proe=ct. 49.

tudemer vegni Scor’. And after anup 26 E. 3. ex eodemn rot,
Rex Henrico de Percey.§S Ricardo. de Nevil, &c. Volumus
& wobis € alteri veftrum tenore prefentitm committimuys
&5 maudansus, quod Loinines noftri de Scot’ ad.pacem & che-
dientiam noftrym exiftentes, legibus, libertatibus, & liberis
confuetudinibys, quibus ipfi €& Aa;zteceﬁrcs.ﬁd tempore. cele-
bris memor”’ Alexandri quondam . Regis Scor’ vationabiliter
of7 fueruns, wi & gaudere deberent, prout in quibufdam
wndenturis, &c. plenius Aicitur contineri. And there is a
Writ in the Regifter 295..a.- Dedimus poreftarem recipiendt
ad fiders & pacem noftram homines de Galloway. Now the
Cafe.in (a) a2 Ed. 3. 2. b. (which was within fixteen Years
of the faid Grant, concerning the Laws in 26 E. 3.) ruleth
it, That 10 many as were born in that Part of Scotland, that
was under the Ligeance of the King, were no Aliens, but
inheritable to Lands in Eugland 5 yet was that Part of
Scotland in another Kingdom governed by feveral Laws,
&c. And if they were natural Subjeéls in that Cafe, when
the King of Evglzud had but Part of Scotland, what Realon
fhouid there be, why thofe that are born there, when the
King hath all Scotland, fhould not be natural Subjeéts, and
no Aliens? So likewile &) Berawick is no Part of England,
not governed by-the Laws of Exgl and yet they that have
been born there, fince they were under the Obedience of
one -King, are natural-bern Subjels, and no Aliens,. as it
appeareth in 15 R. 2. cap. 7, &¢. Vide (¢) 19 H. 6. 35. b
€9 39 H.6. 39.4. And yet in all thele Cales and Examples,
if this new devifed Plea had been fufficient, they fhould
have been all Aliens againft {o many Judgments, Refolu-
tions, Authorities, and judicial Precedents in all Succefflions
of Ages. There were fometimes in Eugland, whilft the
Heprarchy lafted, feven feveral crowned Kings of feven
feveral and diftinét Kingdoms, but in the End the FZzf
Saxons got the Monarchy, and.all the other Kings melted
(as it were) their Crowns -to make one imperial Diadem,
for the King of the Weft Saxous over ail. Now when the
Whole was under the aftual and real Ligeance and Obe-
dience of one King, were any-that were born in any of
thofe feveral and diftinét Kingdoms, Aliens one to another?
Certainly they being born under the Obedience of one
King and Sovereign, were all natural-born Subje&s, and
capable of and inhetitable unto any Lands in any of the faid
K.ingdoms. X .

4 - v .. In
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In the holy Hiftory repogted by St. Zuke, ex ditamine

Spiritus Santi, cap. 21 & 22 AGk, Apoftolorum, it is certdin,’

that St. Paul was a Few, born in Zarfus, a famous City of
Cilicia s for it appeareth in the faid 2 1ft Chapter, Ver. 39.
by his own Words, Ego homo fum quidemn Fudeus a Tarfs
Cilicie non ignot’ civitatis nuniceps. And in the 22d Chap-
ter, Verle 3. Ego fum Vir Fudeus natus Tarfo Cilicie, &c.
and then made that excellent Sermon there recorded, which.
when the 7ews heard, the Text faith, Verle 22. Levave-
ruut vocen fuam dicentes, tolle de terra bujufinodi, non e-
nitie fas cft eun vivere 5 vociferantibus autem eis € projici-
entibus veftimenta fiia, & pulverem jallantibus in acrem,
Claudius Lyfias the popular Tribune, to pleafe this turbu-
lent and prophané Maltitude (though it were utterly a-
gainft ]u&fiie and common Reafon) the Text faith, %zﬁc
TFibunus induci euin in caftra, 2. flagellis cedi, and 3. zor-
queri eum'(quid ital) wut feiret proprer quam caufam fic ac-
clamarent 3 and when they had bound Psz! with Cords,
ready to execute the Tribune’s unjuft Commandment, the
blefled Apoftle (to avoid unlawful and fharp Punithment)

took hold of the Law of 2 Heathen Emperor, and faid to the

Centytion flanding by him, Si bominem. Romanume & in-
demnatum licet vobis flagellare? Which when the Centurion
heard, he went to the Tribune and faid, Quid alturus es?
Hic enim bomo cives Romanus eff. Then came the Tribune
10 Paul, and faid unto him ; Dic mibi fi tu Romanus €52
At ille dixit, etiam. And the Tribune anfwered, Ego multa
SJuimma civiratem baunc coufequurus fum. But Paul not
meaning to conceal the Dignity of his Birth-right faid, Ege
autem X5 narus fum: As if he fhould have faid to the Tri-
buae, you have your Freedom by Purchafe of Money, and
I (by 2 more noble Means) by Birth-right and Inheritance.
Protinus ergo (faith the Text) decefferunt ab illo qui illum
sorturi erant, Tribunus quoque vimuit poftguam refiivit,
gui:z civis Romanus effet, & quia alligaffes eum. So as here-
y it is manifeft that Panl was a Few, born at Tarfus in
Cilicia, in Afia Minor, and yet being born under the Obe-
dience of the Roman Emperor, he was by Birth a Citizen
of Rome in Italy in Europe, that is, capable of and inheri-
table to all Privileges and Immunities of that City.” But
fuch a Plea as is now imagined againft Czlviz might
have made St. Pan/ an Alien to Rome. For if the
Emperor of Rome had feveral Ligeances for every feveral
Kingdom and Country under his Obedience, then might
it have been faid againf St. Paw), that he was ea;_zm
ige-

24
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“tigeantiam Tmperatoris regni fui lialie, & infra ligean.
tiam Imperatoris regni fui Cilicie, &¢. But as St. Paul was
Fudeus patria & Romanus privilegio, Fudeus natione &
Ronzanus jure nationum 5 fo may Calvin fay, that he is
"Scorus patria, 8 Anglus privilegio, Scotus natiove & Anglus
jure nationum. / .

Samaria in Syria was the chief City of the ten Tribes ;
but it being ufurped by the King of Syriz, and the Fews
taken Prifoners, and carried away in Captivity, was after
inhabited by the Panyms. Now albeit Samaria of Right
‘belonged to Fewry, yet becaufe the People of Sumaria were
not under atual Obedience, by the Judgment of the chief
Juftice of the whole World they were adjudged Alienigens,
Aliens: For in the Evangelift St. Luke, c. 1. when Chrift
had cleanfed the ten Lepers, Unus autens ex illis (faith the
Text) ut vidit quia mandatus effet, regreflus eft, cum mag-
na voce magnificans Deum & cecidit 1n faciem ante pedes
ejus gratias agens, & bic erat Samaritanus. Et Fefus re-
Spondens dixit, nonne decem mundari funt, & novem ubi
. funt? Non eft inventus qui rediret & darer gloviam Deo
nifi hic Alienigena. So as by his Judgment this Samaritan
was A4lienigena, a Stranger born, becaufe he had the Flace,
but wanted Obedience. Et f7 defit obedientia non adjuvat
locus. And this agreeth with the Divine, who faith, &
‘locus fulvare potuiffer, Satan de celo pro fua inobedientia
non cecidiffet. Adam in Paradifo non cecidiffet, Lot in
monte non cecidiffer, fed potius in Sodomn.

6. Now refteth the fixth Part of this Divifion, that is to
fay, fix demonftrative lllations or Conclufions, drawn plain-
ly and exprefly from the Premiffes.

1. Every one that is an Alien by Birrh, may be, or might
have been an Enemy by Accident ; but Calviz could ne-
ver at any Time be an Enemy by any Accident; Erge, he
cannot be an Alien by Birth. Vide 33 H. 6. f.1.4.0. the Dif-
ference between an Alien Enemy, and a Subjett Traitor.
Hofles funt qui nobis, vel quibus nos bellum decerniiinus, ce-
zeri proditores, predones, &c. ‘The major is-apparent,
and is proved by that which hath been faid. Er vide Magna
Charta, cap. 30. 19E.4.6. 9E.3.¢.1. 27E.3.¢. 2. 4 H.
5.¢.7. 14E. 3. flar. 2. c. 2, &e.

2. Whofoever are born under onc natural Ligeance and
Obedience due by the Law of Nature to one Sovereign, are
natural-born Subjefls: But Calviz was born under one na-
tura] Ligeance and Obedience, due by the Law of Na ure
to one Sovereign ; Ergo he is a natural born Subjeét.

4 " 3, Wheo-



Part VIL Carvinyg Cale. 23
3. Whofoever is born within the King’s Power or Pig-
teftion, is no Alien: But Calvin was born under the King’s
Poweér and Proteétion; Ergo he is no Alien.
4. Every Stranger born muft at his Birth be either ami-
cus, ot inimicus : But Calvin at his Birth coild neither be
amicus nor inimicus ; Ergo he is no Stranger born. Inimi-
cus he cannot be, becaufe he is fubditus, for that Caufe
alfo he cannot be amicus 5 neither now can Scoria be {aid to
be folum amici, as hath been {aid. ‘ ‘
5. Whatfoever is due by the Law or Conftitution of Man, Sawyer's A¢
may be altered : But natural Ligeance or Obedience of the gumentif Qo
Subjcét to the Sovereign canriot be altered ; £7go natural 2137 &
Ligeance or Obedience to the Sovereign is not due by the
Law or Conftitution of Man. Again, what{oever is due by
the Law of Nature, cannot be altered: But Ligeance and
Obedience of the Subject to the Sovereign is due by the
Law of Nature ; Ergo it cannot be altered. It hath been
proved before, that Ligeance or Obedience of the Inferior
to the Superior, of the Subjet to the Sovereign, was due by Antea 1. 1,
the Law of Nature many thoufand Years before any Law
of Man was made : Which Ligeance or Obedicnce (being
the .only Mark to diftinguifh a Subjet from an Alien)
could not be altered ; therefore it remaineth fill due by
the Law of Nawre. For Lcges nature perfeltiflime funt
&5 immutabiles, humani vero fjuris conditio femper in infi-
witum decurrit, € nibil eft in eo quod perpetuo ftare poffit;
Leges humane naftuntuy, vivunt, § movitntur.,
Laftly, whofoever at his Birth cannot be an Alien to the
King of Bwgland, cannot be an Alien to any of his Subjetts
of England: But the Plaintiff at his Birth could be no A-
lien to the King of Ewugland 5 Ergo the Plaintiff cannot be
an Alien to any of the Subjes of England. The Major
and Minor both be propofitiones perfpicue vere. For as to
the Major it is to be obferved, that whofeeyer is an Alien
born, is fo accounted in Law in refpeétof the King: And that
appeareth firft by the Pleading fo often before remembred,
that he muft be exrra ligeantiam Regis, without any mention
making of the Subje@®. 2. When an Alien born purchafeth
any Lands, the King only fhall have them, though they Co.Lit 4. b.
be holden of a Subje&, in which Cafe the Subjeét lofeth
his Seigniory. And as it is faid in our Books, an Alien
may purchale a4 proficnum Regiss; but the A& of Law gi-
veth the Alien nothing: And therefore if a Womazn Alien
marrieth a Subje&, fhe fhall not. be endowed, neither fhall Br. Denizen 1.
an Alien be Tenant by the Curtely. Zide 5 H. 6.55.4. 4 H. Firz. Dower,
3. 179. 5. The Subjeét fhall plead, that the Defgndantﬁis an 7%
E lien
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Alien born, for the Benefit of the King, that fo he upon Office
found may feize, and 2. that the Tenant may yield to the
King the Land, and not to the Alien, becaufe the King
hath beft Right thereunto, 4. Leagues between our -So-
vereign and others are the only Means to make "Aliens

" Friends, & federa percutere, to make Leagues, only and

wholly pertaineth to the King, 5. Wars do make Alicns

‘Enemies, and bellum indicere belongeth only and wholly to

the King, and not to the Subjeét, as appeareth in 19 Ed.
4 fol.6.b. 5. The King only without the Subje@ may

" make not only Letters of fafe Conduét, but Letters Patents

Br.Patents 111,

of Denization, to whom, and how many he will, and enable
them at his Pleafure to fue any of his Subjeés in any A&i-
on whatfoever, real or perfonal, which the King could not
do without the Subje&, if the Subject had any Intereft given

anto him by the Law in any Thing concerning an Alien born.

Nay, the Law is more precife herein than in a Number of
other Cafes, of higher Nature : For the King cannot grant
to any other to make of Strangers born Denizens, it is by
the Law it felf {o infeparably and individually annexed to
his Royal Perfon (as the Buok is in 20 H. 7. fol. 8.) For
the Law efteemeth it a Point of high Prerogative, Fus
Majeftaris, & inter infignia (uinme poreftatis, to make A-
liens born Subjelts of the Realm, and capable of the Lands
and Inheritances of Exgl. in fuch fort as any natural-born
Subjeétis. And therefore by the Statute of 27 H. 8. c.23.
many of the moft ancient Prerogatives and royal Flowers of

-the Crown, as Authority to pardon Treafon, Murther, Man-

flaughter, and Felony, Power to make Juftices in Eyre,
Juftices of Aflife, Juftices of Peace and Gaol-Delivery, and
fuch like, having been fevered and divided from the Crown,
were again reunited to the fame: But Authority to make
Letters of Denization, was never mentioned therein to be
refumed, for that never any claimed the fame by any Pre-
text whatfoever, being a Matter of fo high a Point of Pre-
rogative.  So as the Pleading againft an Alien, the Pur-
chafe by any Alien, Leagues and Wars between Aliens,
Denizations, and fafe Condués of Aliens, have Afpeét only
and wholly unto the King. It followeth therefore, that no
Man can be Alien to the Subje@ that is not Alien to the
King. Nom poreft effe alienigena corpori, qui non eft capi-
2, nomn gregi qui non eft Regt,

The Authorities of Law cited in this Cafe for Mainte-
nance. of the Judgment, g4 H. 3. tit, Dower. Bratton,
iib. 5. Pl 42y, Fleta, lib. 6. cap. 49. In temps E.
1. Hingham’s Report. 17 Fdw, s. <ap, 13, 11 Edw. 3.

cap.
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cap. 2. 14 Ed. 3. Statut. de Francia. 42 Ed. 3. fol 2. 42
Ed. 3. cap. 1o. 22 Lib. Aff.25. 15 Rich. 2, cap. 2. 15
Rick. 2. cap. 7. 11 Hen. 4. fol. 26. 14 Hen. 4. fol. 19.
135 H. 4. Statutum de Guyan, 29 Hem. 6. rit. Ffloppel
48. 28 H 6. cap. 5. 32 Hen. 6. fol. 23. 32 Hen.6. f. 26.
Lirtl. vemps Fd. 4. lib. 2. cap. Villenage. 15 Ed. 4. fol. 15:
19 Ed. 4.6. 22 Ed. 4. cap. 8. 2 Rich. 3.2.8 1z. 6 Hen. 8.
fol. 2. Dyer. 14 H. 8. cap. 2. No manner of Stranger born
out of the King’s Obeyfance, 22 H. 8. ¢.8. Every Perfon
born out of the Realm of England, out of the King's Obey-
fance, 32 H.8.¢.16. 25 H.8.¢. 15, &c. 4 Ed 6. Plowd.
Comment. fol. 2. FogafJu’s Cafe. 2 & 5 Ph. & Mar. Dyer
145. Shirley’s Cafe. 5 El. Dyer 224. 13 FEl. c. 7. de Bank-
rupts. -All Commiffions ancient and late, for the finding
of Offices, to intitle the King to the Lands of Aliens born:
Alfo all Letters Patents of Denization of ancient and later
Times do prove, That he is no Alien that is born under
the Kings Qbedience, A

Now we are come to confider of legal Inconveniences: The 5. genesal
And firft of fuch as have been objefted againft the Plaintiff, ?:g” Inconveni-
and fecondly of fuch as fhould follow, if it had been adjudg- ences.
ed againft the Plaintitk . '

~Of fuch Inconveniences as were objefled againft the
Plaintift, there remain only four to be anfwered ; for all
the reft are clearly and fully fatisfied before: 1. Thatif
Poftnari fhould be inheritable to our Laws and Inheritan-
ces, it were reafon they fhould be bound by our Laws; but
Poftnati are not bound by our Statute or Common Laws 5
for they having (as it was objected) never fo much Freehold
or Inheritance, cannot be returned of Juries, nor fubjeét to
Scot or Lot, nor chargeable to Subfidies or Quinzimes, not
bound by any A& of %arliament made in Ezgl. 2. Whethet
one be born within the Kingdom of Scotland, or no, is not
triable in England, for that it isa Thing done out of this
Realm, and no Jury can be returned for the Trial of any
fuch Iffuc: And what Inconvenience thould thereof follow;
if fuch Pleas that wanted Trial fhould be allowed (for then
all Aliens might imagine the like Plea) they that objetted
it, left it to the Confideration of others. 3. It was object-
ed, that this Innovation was fo dangerous, that the certain
Event thereof no Man could forefee, and therefore, fome
thought it fir, that Things fhould fland and conti-
nue as they had been in former Time, for fear of the
worft. 4. 1t Poftnati were by Law legitimated in England,
it was ob}e&ed what Inconvenience and Confufion fhould
E 2 follow,
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fotlotw, if (for the Punifhment of us all) the King’s Royal
Iffue fhould fail, &c. whereby thofe Kingdoms might again
be divided. All the other Arguments and Objections that
have been made, have been all anfwered before, and need
not to be repeated again. _ ,
1. To the firft it was refolved, That the Caufe of this
doubt was the Miftaking of the Law : For if a Peftuatus
do purchafe any Lands in England, he fhall be fubjet in
refpe& thereof, not only to'the Laws of this Realm, but
alfo to all Services and Contributions, and to the Payment
of Subfidies, Taxes, and Publick Charges, as any Denizen
or Englifpman thall be 5 nay, if he dwell in Eugleid, the
King may command him by a Writ of Ne excer Reguum,
that he depart not out of England. But if a Pofinatus
dwell in Scotland, and ‘have Lands in England, he fhall be
chargeable for the fame to all Intents and Purpefes, as if an
Englipman were Owner thereof, and dwelt in Scotland,
Treland, in the Hles of Man, Fernfey, or Gerfey, or elfe-
where. The fame Law is of an Irifbman that dwells in

Treland, and hath Land in England. But if Poftnatiy or

Irifbncn, Men of the Ifles of Mau,- Fernfey, Gerfey, &,
have Lands within England, and dwell here, they fhall be
fubje& ‘to all Services and Publick Charges within this
Realm, as any Englifpman {hall be. So as to Services and

.Charges, the ‘Poftnzari and Englifpizer born are all in one

Predicament. ,
2. Concerning the Trial, a threefold Anfwer was there-

unto made and refoived: 1. That the like Obje&@ion might
be made againft frifbiscir, Gafcoins, Normans, Men of the
Ifles of Man, Fernfey, and Gerfey, of Berwick, &c. all
which appear by the Rule of our Books to be natural-born

Subjelts; and yet no Jury can come out of any of thofe

Countries and Places, for Trial of their Births there. 2. If
the Demandunt or Plaintiff in any Aétion concerning Lands
be born in Ireland, Fernfey, Gerfey, €c. out of the

‘Realm of Ewgland, if the Tenant or Defendant plead,

that he was born out of the Ligeance of the King, &¢. the
Demandant or Plaintiff may reply, that he was born under
the Ligeance of the King at fuch Place within England; and
ipon the Evidence the Place fhall not be marerial, but only
the Iffuc fhall be, wherther the Demandant or Plaintiff were
born under the Ligeance of the King in any of his King-
doms or Dominions whatfoever: And in that Cafe the
Jury (if they wili) may find the fpecial Matter, viz. the
Place where he was born,and leave it to the Judgment of the
Court: and that Jurors may take Knowledge of Things done

- out

’
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out of the Realm in this andlike Cafes, Vide y H.7:R. &.
"20 Ed. 3. Avermcnt 34, 5 Ric. 2. tit. Tricl 54. 15 Ed. 4.
15. 32 H. 6. 25. Fitz. Nat. Br. 196. Vide Dowdale’s
Cate, in the fixrh Part of my Repores, fol. 47. and there
divcrs other Judgments be vouched. 3 Browin, in anno 32
H. 6. reporteth a Judgment then lately given, that where
the Defendant pleaded, that the Plaintiff was a Scor, born
at 8. Fobns Town in Scorland, out of the Ligeance of the
King ; whereupon they were at Iffue, and that Iffuc was
tried where the Writ was brought, and that appeareth
alfo by 27 A #L. 24. that the Jury did find the Prior to
be born in Gajeoin : (for fo much is neceflarily proved by
the Words trove fuir.) And a0 Ed. 3. tir. Averment 34.
in a juris utruim, the Death of one of the Vouchees was al-
ledged at fuch 1 Caftle in Britain, and this was inquired of
by the Jury: And it is bolden in 5 Ric.2. tit. Lrial 5.
Thar if 2 Man be adhering to the Enemies of the King in
France, his Land is forfeitable, and his Adherency fhall be
tried where the Land is, as oftentimes hath been done, as
there it is faid by Belknap : And Firz. Nar. Br.195. in a
Mortdanc’, if the Anceflor died 2 itinexe peregrinationis
Jue verf terram [anftam, the Jury fhall inquire of it.
But in the Cafe at Bar, feeing the Defendant hath pleaded
the Truth of the Cafe, and the Plaintiff hath not denied
it, but demurred upon the fame, and thereby confeffed all
Matters of Falt, the Court now ought to judge upon the
fpecial Matter, even as if 'a Jury upon an Iflue joined in
FEngland, as is aforefaid, had found rhe {pecial Matter, and
left it to the Court. .

3. To the Third it was anf{wered and refolved, That this
Judgment was rather a Renovation of the Judgments and
Cenfures of the Reverend Judges and Sages of the Law in
{fo many Ages paft, than any Innovation, as appeareth by the
Books and Book-cales before recited: neither have Judges
Power to judge according to that which they think to be
fit, but that which out of the Laws they know to be right
and confonant to Law. Fudex bouus nihil ex avbitrio fio
Jaciat, nec propofito domefbice voluntatis, fed juxta leges &
Jura pronuntict. And as for timores, Fears grounded upon
ro juft Caufe, Qui won cadunt in conflaniem virus, van:
timores eftimand; funt.

4. And as to the Fourth, it is lefs than a Dream of a

" Shadow, or a Shadow of a Dream : for as it hath been often
faid, natural Legitithation refpecteth actual Obedience to the
Sovereigp at the Time of the Birth: for as the Antenati re-
main Aliens as to the Crown of E#gl. becaufe they were born
when there were feveralKings of the feveralKingdoms,and the

E 3 uniting
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uniting of the Kingdoms by defcent f}lbfequenr, cannot
make him a Subjeét to that Crown to which he was an Ali-
en at the Time of his Birth: So albeit the Kingdoms
(which Almighty God of his infinite Goodnefs and Mercy di-
vert) fhould by defcent be divided, and governed by feveral
Kings; yet it was refolved, That all thofe that” were born
under one natural Obedience, while the Realms were uni-
ted under one Sovereign, fhould remain patural-bom Sub-
jes, and no Aliens; for that Naturalization due and veft-
ed by Birth-right, cannot by any Separation of the Crowrs
afterward be taken away: nor he that was by Judgment of
Law a natural Subje& at the Time of his Birth, become an
Alien by fuch a Matter ex poft faffo. And in that Cafe,
upon fuch an Accident, our Poftuarus may bead fiden urri-
ufjue Regis, as Bralforn faith in the afore-remembered
Place, fol. 42. Sicur Anglicus non auditur in placitando ali-
gzm}z de terris & tewmement’ in Francia, ita nec debet Fran-
cigena € alienigena, gui fuerit ad fid’ Reg’ Fran’, audivi pla-
citando in Angl': [ed tamen funt aligui Francigene i1 Frane

(qui funt ad fidewm urrinfques § feinper fuerunt ante Noriwan-

{2) Co. Lit
66. b.

() 9Co.110. b,

)

niam deperditam & poft, & qui piacitant bic & ibi, ea ra-
tione qua funt ad fidem utrinfyue, ficus fuit Williclmus comes
marefchallus T manens in Anglia, €& M. de Gynes manens
in Francia, $9 alii plures. Concerning the Reafon drawn
from the (#) Erymologies, it made againft them, for that
by their own Derivation, alien® gentis, and alienc ligeantie

is all one: But Arguments drawn from Etymologies, are

too weak and too light for Judges to build their Judg-
ments upon : for Sepenumero ubi proprietas (b) verbo-
vum attengityir, fenfus veritatis amittitur: and yet when
they agree with the Judgment of Law, Judges may ufe
them for Ornaments. But on the other fide, fome In-
conveniences fhould follow, if the Plea againft the Plain-
tiff fhould be allowed: for firft it maketh, Ligeance
local s widelicet, Ligeantia Regis Regui fui Stotie, and
ZLigeantia Regis Regni fui Anglie: whereupon fhould
follow, Firft, That Faith or Ligeance, which is univer-
fal, fhoyld ke confined within local Limits and Bounds :
Secondly, That the Subjells fhould not be bound ta
ferve the King in Peace or in War out of thofe Li-
mits ; Thirdly, It fhould Illegitimate many, and fome
of toble Bleod, which were born in Gafeoin, Guyan
Wornmandy, Callice, Tournay, Fraunce, and divers other oZ’
his Majefty’s Dominions, whillt the fame were in aftual

Obedience
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Obedience, and in Berwick, Ireland, Fernfey and Ger-
Sy, if this Plea fhould have be¢n admitted for good. And
thirdly, this firange and new devifed Plea inclineth too
much to countenance thar dangerous and.defperate Error
of the Spencers, touched before, to receive any Allowance
within Weftminfter- Hall.

In the proceeding of this Cafe, thefe Things were obfer-
ved, and fo did the Chief Juftice of the Common Pleas
publickly deliver in the End of his Argument in the Ex-
cheque: Chamber.  Firft, that no Commandment or Mef-
fage by Word or Writing was fent or delivered from any
whatfoever to any of the Judges, to caufe them to incline
to any Opinion in this Cafc; which 1 remembet, for that it
is honoyrible for the State, and confonant to the Laws and
Statutes of this Realm. Secondly, There was obferved,
what a Concurrence of Judgments, Refolutions, and Rules
there be in our Books in all Ages concerning this Cafe, as if
they had been prepared for the deciding of the Queftion of this

28
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Point : and that (which never fell out in any doubtful Cafe) .

no one Opinion in all our Books is againft this Judgment.
Thirdly, That the five Judges of the King’s Bench, who
adjourned this Cafe into the Exchequer-Chamber, rather
adjourned it for weight than difficulty, for all they in theit
Arguments #za voce concurred with the Judgment. Fourth-
ly, That never any Cale was adjudged in the Exchequer-
Chamber with greater Concordance and lefs Variety of
Opinions, the Lord Chancellor and twelve of the Judges
concurring in one Opinion. Fifthly, That there was not
in any Remembrance fo honourable, great, and intelligent
an auditory at the Hearing of the Arguments of any Ex-
chequer-Chamber Cafe, as was at this Cafe now adjudged.
Sixthly, it appeareth, That Furiprudentia legis communis
Anglie eft ftientia focialis & coprofa : fociable, in that it a-
greeth with the Principles and Rules of other excellent Sci-
ences, Divine and Humane : copious, for that guamvis ad
* ca que frequentius accidunt jura adaptantur, yet in a
Calc {o rare, and of fuch a Quality, rhat Lofs is the affured
End of the Pra&ice of it (for no Alien can purchafe Lands,
but he lofeth them, and 7g/0 faéfo the King is intitled
thereunto, in refpect whereof a Man would think few Men
would attempt it) there fhould be fuch a Multitude and
Farrago of Authorities in all Succeffions of Ages, in our
Books and Book-Cafes, for the deciding of a Point of fo
rare an Accident. Er fic determinata & rerminata eft ifia

quefho,
% E 4 The

¥ ¢Co. 127. b,
Co. Lit. 218. a,

2Int 147,

Care, 13.
6Go. 87.a.
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The Judgment in the faid Cafe, as entered

on Record, ziz.

Wherenton all and fingular the Premiffes being feen,
gnd by the Court of the Lord the 1now King bere diligently
viafpected and examined, and marure Deliberation being
had thereof 5 for that it appears to the Court of the Lord
the now King here, That the aforefzid Plea of the faid
Richard Smyth and Nicholas Smyth above pleaded, is not
Sfufficient in Law to bar the faid Robert Calvin from having
‘an Anfwer to bis aforefnid Writ : Thevefore it is confidered
by the Court of the Lord the now King bere, That the
aforefaid Richard Smyth and Nicholas Smyth 0 the Writ
¢f the faid Robert do further Anfwer. /

(See now the Statutes for the Union of bpth Kingdoms.]

Mich,



ParTt VIL 1

Mich. 26 & 27 Eliz.

Burwer's Cafe.

BUl-wer of Dalling in Norfolk brought an A&ion on his 4 Leon. 52, g3,
Calfe againft George Smith, and declared that one Hen- Noy 22~ -
ry Heydon E{q; did recover 20/ &¢. in.the Common Pleas
againft the Plaintiff, and after Judgment, and before Exe-
cution, the faid Henry Heydorn died, and afterwards the
faid Defendant knowing thereof, at /7% in the County of
Norfolk to outlaw the Plaintiff upon the faid Judgm. in the
Name of Henry Heydon malitiofe & deceptive machinatus
eft, in Performance of which the Defendant, T7in. 25 EL
at Weftminfler in Midd. took forth 2 Writ of Capias ad Sa- Cr. Jac. 667,
tisfaciend’, in the Name of the faid Henry, upon the faid Cr. El. 629,
Judgment, direfted to the Sheriffs of London, who by the
Procurement of the Defendant returned Noz eft inventus
whereupon the Defendant purchafed a Writ of Exigent in the
Name of the faid Henry, which Writ the {3id Sheriffs by
the Procurement of the faid Defendant returned, that at fe-
veral Huftings the faid now Plaintif had been demanded,
Et ad Huftingum de communibus placitis tent’ in Guildbal-
da civitar’ pred’ die Lun’ prox’ poft feftune Apoftol® Simonis
& Fud’, anno fupradild pred’ the now Plaintiff quint’ exa-
Etus fuit, &5¢. & ideo ipfe the Plaintiff wzlagatus fuit: And
afterwards Pafch. 24 El the Defendant purchafed out of
the faid Common Pleas a Writ of Capias utlagatum, in the
Name of the faid Henry, directed to the Sheriff of Norf
to arreft his Body, &¢. which Writ did mention that the
faid now Plaintiff was outlawed die Luw’ prox’ ante feftune
Apoftolorum Simonis & Fud’, &c. And the faid Writ the
Defendant at /7. aforefaid in the faid County of Norfolk, did
detiver to one Rober: Godfrey then Deputy to the Sheriff
of the faid County, to the Intent that he fhould execute
the faid Writ, the which Robers by Force of the faid Writ
took, and arrefted the faid now Plaintiff, and did imprifon
bim by the Space of two Months, until the now Plaintiff
purchaled his Charter of Pardon, by Reafon of which
QOutlawry he forfeited all his Goods and Chattels: And
upon this Declaration the Defendant did demur in
Law; and the principal Caufe of the Demurrer was,
pecayle this Action by the Pretenge of the Defendant,
oughy
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eught to have been brought in 3id. where the Wrong began,
fot there (as it was faid) the Def. took out as well the Cap’ ud
Sutisfac’ as the Ewigent and the Cap’ Utlsgat’ alfo. And al-
tho’ the Cap’ Utlagat’ was executed in Nozf. yet the Altion
éught to be brought where the Wrong began ; as in the Cafe
of Confpiracy in 42 E.3. 14. 4. and divers other Cafes were
put; alfo by.the Outlawry which was in Zozd. all his Goods
and Chat. were forfeit. where it is more Reafon to bring the
A&'n than in Norf. But it was anfwer. and refolved, That the
() Cr.ELs74. () A&ion was well brought in N. for it is 2 Maxim in Law,
‘f“,Dé"’és' &' ibi femper deber fiev: triatio, ubi jurator® ineliorewm pof-
-fo',:,,' D;En- :cr,,' funt babere notitiam. And in N. was the vifible Wrong, for
pl. 66. there the Pl. was imprifoned for the Space of 2 Months, and
therefore it is great Reafon that the Pl may have his A &ion
there, and it doth not appear by the Record what Goods or
Chatt, the PL had at the Time of the Outlawry, but for the
Aggravating of the Damages, the Pl may give in Evidence
what Goods and Chat. he hath forfeited by the Outlawry.
And this Aion doth confift upon 2 principal Parts, the one,
Matter of Record, and the other Matter in Faét ; and none of
the Matters of Record, but is mixed with Matter of Faft;
and no Matter of Fa&, but it is mix’d with Matter of Re-
cord:- For the Writs and the Outlawry are Matters of Re-
cord, but mixed with Matters in Fa&, f¢. taking forth, and
Profecut. of them by the Def, in the Name of H. Heydon,
which are Matters in Faét ; alfo the Imprifonm. is a Matter
in Fa&, but it is mixed with the Writ of Csp’ utlagar’, whish
is of Record, f¢. if the Pl was arrefled by Virtue thereéf. And
Matters in Fat are triable only by the Country, and not
Matters of Rec. and when oneMatter in one County isdepend.
upon the Matt. in the other County, there the Plaintiff may
(%) 18id. 218. (4) chufe in which County he will bring his A&'n, (unlefs the
R ‘?Od' Def. upon the general Iffue pleaded, fhould be prejudic. in his
Wittres?? Trial, as he would not be in this cafe,) as if 2 (¢) confpire to
Latch262.  indi¢t 2 Man in one County, and they by their malicious Pro-
g""’:’c"l"z'@' fecut. make the Execut. of their Confpiracy in anoth. County,
Noy 3203 and there caufe the Party to be indi€ted, the Plaintiff may
Hob. 196. 209. have his A&’n of Confpiracy in which County he will,for they
P 358' P}if‘?- put their Confpir. in one County in Execut. in the oth. and the
Plow. 573?,’. # Matter of Record of the Indiétm. is mixed with Matter of
(¢) 4 Leon. 53. Fa&t. But if they confpire in one County, by Force of which
;f‘;;}f Rep259. Confpir’ without any other A€t bythem, he is indi€ed in ano-
. cor. 166, . .
d. ther County, there the Writ ought to be brought in the County
(d) Firz. Con. Where the Confpir. was, for the Def. have done nothing in the
fpiracy 10.  County where the Indi&. was, nor were Parties nor Privies to
](3:)' %f“lft’“- 6. the finding of the Indi&m. but only by the Confpir. in theother
() F. N B, county.And that appears in 14 F.q.3.b.and fo the booksin( )4z
316 m, E..a4.a.z0(e)H6.10.a.0. FN.B.(f)116.h. and oth. Books ere
ggr) %{I- %t'ul 91. well reconciled, If a (g) Manaffe be made in EfJ. by which my
WA Ten'ts depart in Lond, 1 fhall have my A¢tion in £(f and not
' iy
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inLond.for infuch cale 1 have donenothingin Lond.9o H.6.43.5.

In all cafes where the A&'n is founded upon 2 (4) things done (4) Dyer 39.
in feveral Counties, and both are material or traverfable, and ?LV?} p
the ene without the otherdoth not maintain the A&tion, there ' ' %%
the PL. may chufe to bring his A&'n in which of the Coun-
~ties he will, as it is if a Servant be (%) retained in one County (4) Firz. labor,
and departs in another, and therewith agree 41 F. 3. 1. b, 22. Statham
34H.6.18.4.38H.6.15.5. 14 E.4.6. 20 H.6. 11..29 H.8. };b"lrl?us 5
Dyer 38. 20 E. 3. 25,8c. Soifa man be arrefted in Execut. Dyer 38. pl.s3.
in one County, and he (¢) efcapes into anoth. County, the P1. 40. pl. 70.
may chufe to bring his A&’n in which of the Counties he f4L§°"‘ 3
will, and therewith agree 15 E.4. 3. 2. 5. 30 H.6. 6. 4. b. B:. liey ;2
11 El. Dyer 278, So in a writ of (/) Annuity founded on a (¢) 4 Leon. 53.
prefcript. againft 2 man of religion, or body corporate, where ,(_: ,R%{zgg; -
the Church or Houfe is in one County, and the Seifin is al- Dy. 278. pl. 5.
ledged in anoth. County, the PI. may chufe in which County 38. pl. 53.

he will bring his AGtion. 48 E.3.26. 4.5. 4 H. 4. 1. 4H.6.5.5. O 1% 35,43,

10H.6.19.4.b. 39H.6.15.b. 2 E.4.28. 5. 4E. 4.26. 4. (d) Plow. s30.
&c. FN.B.152.e. Otherwife if the Annuity be granted inone 12 E. 4. 3. a.
county to be paid in anoth. the A&’n lies where the grant was,

and fo is ¥*8H.6.23.5. So if a man cites one in one Gounty to * Br. lieu 29.
appear before (¢) the Admiral in another County, for a thing (¢) Hob. 196.
done in the body of the County, by force of which the party

appears, he may have his Aé’n in the one County or the oth.

at hispleafure, s Ma.Dyer159.b. 42E.3.14.4. 44E.3.31.5.32.4.

46E.5.8.0.3H.4.3.4.38H.6.14.0. 14E.4.3.2.5. The {fame Law

of the Spiritual Court. So if the Def. cafts a Proteétion in one

County, and remains in anoth. County, he may bring his A-

&ion in which of the Count. he pleafes. 20 H. 6.10.4.0. So if &

man ftrikes a Perfon in ope County (f), and he dies in anoth. (f) Dyer 40,

County, the appeal of murder may be brought in the one or P 7*

the oth. County, and yet the Def. did nothing in the County

where the party died, but the (g) Déath which enfued onthe (2) + Co. 42.b.
{troke makes the Felony. 18E.3.32. 9H.6.63. 45.4(. pl.9. 43

Eds3.3 (b) Hy.12.4. 4 Hy.18. 6 Hy.10.11 H.4.93: 1f 2 man (h)Br.appeals
commits (7) a robbery in one county, and carries the goods in- B.’-S‘f“ g
to divers Counties, the Party robbed may have an appeal of )(.2 o ph 66,
felony in which of the Count. he will, but not an (k) appeal of Kelw. 160. b,
_robbery, but only in the County where the robbery was done. () Dycr 39.
for it is felony in all the Counties where the Goods are car-§.0¢'¢, o
ry'd (for felony doth not deveft property) but it is not robbe- Winch é9.

ry (which oughtto be done to the perfon of 2 man) but only ‘33‘?{‘ 197,27 8-
in the County where the robbery was done. 4H.7.5.5. 29 H.8. zceg g&'_Q %

39,40, Dyer,11H.4.93. 3E.3. Tit. Aff.446. Indebt if a man de- Farfl. 157.
clares on a leafe (/) for years in one county of land in anoth, Salk. 614.
county, he ought to bring his A&'n where the leafe was made, (/) cr.car.13,.
and not where the Land lies; for the A&ion is grounded Dyer 4o. pl. jo.
upon the Contra& made by the Leafe. 38 H. 6.15. acc. per T Jac. s>
Cur. 8 H.6. 23. acc. vide 4 H.6.18. 14E.4.3. 29H.8. 40 Dy. 56‘} ngf‘ffz
§o the Law well explained in a Cafe in which are Va- by, licu 43,

rictics ‘
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rieties of Opin. in our Books. But if a Jeafe be made in one
Count. and the land lies in anoth. the A&’n of (2) Waft fhall
be brought where the land lies, and not where the leafe was
made, altho’ the term be pafled, for the land and damages,
or damages only for the waft which is local, fhall be reco-
vered. 14 E. 4. 3. 4. acc. 1f a man promifes to (%) cure one
in one county, and mifdoth in anoth. County, the P1. hath his
election to bring his A&'n in which of the Count. he will,
and therewith agrees 11R.2. Aion fur le Café 37. 1f a man
doth not repair a wall in Effex, which he oughr to repair,
whereby my land in Midd. is drowned, I may bring my Ac-
tion in Effex, for there is the Default, as it is adjudged in
9 H. 4.8. or I may bring it in Midd. for there I have the da-
mage, as it is proved by 11 R.2. Attion fur le Cafe 36. So if
one forge a (¢) deed in one county, and proclaims it in anoth.
the Pl. may chufe in which County he will bring his A&'n.
29 H.8.38. 22 H 6. 5. 2. b. But when the Def. upon plead-
ing not guilty fhall be prejudiced in his trial, there the Pl

‘hath not ele@ion to bring his A&t'n in which county he will,

(d)Dyer33. pl.
§4. 39 pl. 57.

(4) 29H.8. Dyer 38. where Gawyn fued an appeal of robbery
in the county of Wilts where the robbery was done, againi}
Huffey and Gibbs as acceflaries, and declared that the princi-
pals named in the writ, and who were attainted, did the rob-

‘bery in the County of /77lts, and that the Def. felonioufly at

{¢) 4 Co. 47.b.
Jenk. Cent. 29.

Lond. before the robbery done, did abet them to de it, and
it was adjudged, that altho’ the Pl can have but () one ap-
peal againft the principals and acceffories, and againft the
principal of neceflity it ought to be brought in the county of
Wilss, yet becaufe thofe of the county of #zlts upon not guil-
ty pleaded, and ZLozd. cannot join, and thofe in Wilts cannot
inquire of a thing in Lozd. altho’ it be tranfitory (for in cafe
of felony which concerns the life of 2 man every a&t fhall be
tried in the proper county where the a& was in truth done)
the appeal againit the faid acceflories did abate. 45E.5.17,18,

.19. And it is to be obferv. that in all real A&'ns, if any iflue

Pl 52.
Hob. 37.
Winch 69.
Latch 197.
Cr. Car. 143,
284,

(jl) Dyer 38.

rifes on the land, orinany A&'n in which the Poffefl of the
land or (f) local thing, or which rifes on the land by reafon
thereof, is to be recovered, all thefe fhall be brought in the
County where the land lies ; as in a writ of right of Ward of
land, or Writ of Intrufion of Ward, thefe fhall be brought in
the County where the land lies ; altho’ the refufal were, or the
Seigniory be in anoth. county.2 9E.3.3. 58 H.6.14.0. =2 R.z.Dre.

.937.acc. Soin awritof right of ward for the body only, it fhall

Note,

be broughtin the county where the land is, for that is in the
Right and favours of the land. 21E.5.42. 50E.3.25. 9E.3.12,
13. 10 E. 3.9, acc. and the reafon of 40 E. 5. 6. agrees with it,
although the Judgment there is mentioned to be .given
contrary. But a Writ of Ravifhment of Ward fhall be
brought where the Ravifhment was, and not whese

the Land is, or where the Body is carricd; for it

4 18
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is founded on the ravithm. 38H.6. 14. &. 22 R.2. BPev, 937.85
12 E.Zy. 289. Anda writ forféiture of marriage fhall be
brought where the land is, for the writ doth fuppofe an in-
trufion into the land 5 and therewith agrees the {aid Book in
22 R, 2.8 58. H.6.15.4. Anda writ de valore (ag maritagii (@) Br.lica 43.
fhall be brought where the land is ; for the Ld.need not make
any (&) tender,but if he makes a tender and the other refufes, (#)sCorz;.2 be
and he alledges it in the county, then the writ de valore ma-
ritagii lies in the county where the refufal was,22R.2.87ev,
937.38 H.6. 15. a. Writs of Qu.linp. and Lu. Insumbravit (c) (c) F.N.B. 3.
fhall be always brought where the Church is ; for by the one
the Pl. fhall rccover his prefentment, and by the oth. the Bp’s
Clerk fhall be removed, and the P1.’s Clerk admitted, 38 H. 6.
148 15. accord, Vide 4 Ed. 5. 9. Otherwife it is in the K.’s
cafe. But a Qu.(d) non admifit thall be broughtin the county () Dy. F.N.B,
where the refufal was, and not in the county where the 47-f 40 pi.69.
church is, becaufe damages are only to be recovered,and the
refufal is the beginning of the wrong,and the ground of the
A&ion ;and fois the Book adjudgedin 38 H.6. 14,8 15. F.
N. B.47.f And a Qu. Imp. of a Prebend fhall be brought
in the county where the Cathedral Church is, and not in the
county where the body of the Prebend is ; for the PL.’s Clerk
is to be induét. and inftalled in the Cathedral Church, and ,
therewith agrees 21 FE. 3.5. & 2 El Dy.194. (¢) but 43 F. 3. () Dyer 194
34.85 15 Ed. 3. Br. 525. feem contrary. 24 E. 3. 57. And fo P33
the Law is well explain. in a cafe in which there were diffe-
rent opinions in our Books.And if aMan at theCom.Law had
a Rent ifluing out of two counties, he could not have had an
(f) Affifc in one County, becaufe every part of the land in (f) Co. Lit?
the two counties is charged with the rent, and all fhould be 147. 2
put in view,as itisagreed in 18 E. 2. 4[['380. 18 E.5.32. 10 E. Io‘t'?'b'z’“”“b“
3.21. 10 Aff. p. 4. & 18 A[] p.r. But it a man makes a leafe
pur auter vie of land in two counties, rendering rent,and the
rent is behind, and ceff’ gue vie dies, the leffor fhall have an -
altion of debt in which of the count. he will, for now it is
changed into debt ;' and in that cafe no land fhall be put in
view, but the perfon of the debtor fhall be only charged by
the com. Law. So if a rent be ifluing out of the land of .
in two count. and the rent is behind, and he who hath the
rent dies, his Ex’ors may have an Aétion of debr againft 2.
in which of the count. they will, on the Stat. of 32 H.8.c.37.
for altho’ he ought to bring his A&ion in one of the counties,
yet at the com. Law the perfon of the Def. is chargeable in
the A&tion of debt, and not the land. And before the Stat.
of (g)6 R.2.c. 2. a Writ of debt and accompt againft a Re- ()2 Inft.231,
ceiver, and fuch A&ions might be brought in fuch County
where the Party might be beft brought in to anfw. and the
PL. might have declared on a contradt or receipt, €¢. in any
oth. County, quia debirum & contrattus, §5c. funt (b) nullins (5)2 Ioft. 231
doci. See for that zEA.5.44.6 Ed: 3,266.8 275. 8 E. 3. 3813.
10 4
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10E.3.7. 19 E.5.Furifd.29. 29F.3.25. 33E.2. Tit. Furifd.sy.
40E.3.9. 3 H6.30. 15F.4.19. 21 F.4.88. Asinz2 H.6.9. 5. &
10.2.b. where the K. granted the office of Surveyor of pack.
of all manner of clothes within Zosd. and the libert. thereof,
whichare in two counties,and the affife was brought in Midd.
and there Newton and Paftor faid, That there is a great dif-
ference betw. an affife of rent and that affife ; for where a
rent-charge is iffuing out of lands in divers Count. every par-
cel is chargeable with the whole, and all the Ter-tenants
ought to be named ; but here the perfon is charged and not
the land, and yet the office for which the affife was broughr
did extend in 2 Count. And if a Fine or Feoffm. be made of
lands in 2 Count, with Warranty,the Warrant’ charte may be
brought in any of the Count. 29E.3.3.4.. It is purviewed by
the Stat.of yR.2. ¢.10. That an aflile of Now. 41ffeif. fhall for
the furure be granted and made of a rent behind, due for
Tenements in divers Count. to be held iz confin’ comitar’ ,and
thercupon the affife fhall be taken and tried by the people of
the fame Count. in the fame manner and form as it is done
of 2 Common of pafture in one County append. to Tenements
in another County : For at the Com. Law if a Man had had
Com. in land in one County append. or appurtenant to land
in anoth. County, he fhould have = feveral Writs to the She-
riffs of the feveral Count. Or if the land to which, &€c. lay in
one County,and the land in which lay in {everal Count.there
he fhouldhaveaWritof affife to the Sher. of theCounty where
the land to which, &¢. lay, and feveral Writs to the Sher. of
the Count. where the land in which, &r¢. lay; and all that
appears in the Regifl. and FN.B. 180.4. And the {fame Law
is when a nufance is done in one County, and the land to
which, &c. is in anoth. County, as it appears alfo in the Re-
gift. and F. N.B. 183. k. So that if a Man hath a Rent in 3or
4 Counties, it feemeth that he who is diffeifed may have fe-
veral affifés to be brought iz confin’ comitatuum ; for the Let-
ter of the Stat. of 7R.2.is general of rent due for Tenements
in feveral Counties. And altho’ it hath a reference to the cafe
of Com. of Pafture, &c. yet forafmuch as in the cafe of Com.
of Pafture, if the land in which, ¢, lay in feveral Counties,
and the land to which,&¢.lay in another County,there fhould
be as many Writs as there are feveral Counties ; thence it
follows, that fuch remedy he fhall have who hath a rent il-
fuing out of lands in many Count. Alfo the Cafe of Com.is put
exempli gratia & [imilirudinarie, & null’ fimile quatuor pe-
@il currit 5 and itis not necefll that a Simile thould agree in
all Points, And the Stat. of 7R.2. was made o fatisfy a doubt
which was conceived before : for thereby it is enaéted, That
Writs in fuch Cafe fhall be mad€ in the Chancery without any
manner of contradi&ion, as well of Difleifins before made,
as after to be made. And the Doubt was on the Statute
of Magna Charta, cap. a. Recognitiones de novg dz_‘ﬁ:{’z‘ada,

x & de
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& de morte anteceffor’ non capiamsur niff in fuiscomitar’, And
fome held that the fame was not obferv.when the Juft. of aflife
did it in confin’ comitar’;and namely when there are 20Count.
mefne between the 2 Counties, as it is inthe Book in 5 E.4.2.5.
But that doubt alfo might be conceiv. on the faid affife of Now. co. Lir. 154, a.
AifJzi/fn of Com. when the land in which, &¢. is in one County, Fitz. affife 26.
and the land to which, &¢. in another County (which Cafe
without Quedl. is not reftrained by the faid Stat.  For affife of
Now. diffeifin of Com. of pafture lay at the Com. Law, as by the
Stat.of /Weflm.z.c.29.appears) 1o F.3.21. & 10 4f.p.4. And if
need were, the Stat, of Wefl.2.c.28. doth extend to the faid cafe
of rent, by which it is previded, 24 quoriefcunque de cetero
evener’ in cancellar', gd’ in uno cafu reperit’ breve, € in con-
[imili cafu, cadente fub eod’ jure, & ftmili indigente remedio,
1on veperiv’,concordent clevict in cancellar in brevi faciendo,
&c. vel ad prexim’ Pariiament’ de confenfu Furifperitor’ fias
breve. And the Stat. concludes with the effe@ of a maxim of o Co. 83, b.
the Com. Law, @4’ cur’ dome’ regis non debet deficere congue- Poltea 4. b,
rentilin juftit’ perquirenda. 38 E.3.33.4. where the cafe was,
that theK. broughta writof right of the fourth part of the tithes
and offerings of the Church of S. Duzft. in the Weft, in Fleerf2.
in the fuburbs of Zo#d. againft the Prior of S. Fobi’s of Feru-
Julem in Engl. there Candifh took Excep. to the writ,bécaufe al-
tho’ this writ was given by the Stat. of 2/}, 2. c. 5. toward the
end, and Artic. cler. c.2. which Stat. gave, that he fhall havea F.N. 8. 30, e
writ Ad petendum advecation’ decimar’ peritar’,8¢. And this
writ is brought of the 4th part of tithes and offerings, which
is not warranted by the Stat. Judgment of the writ, forafm. as
the Stat. do not give any writ of the 4th part of tithes, T horpe
‘the Ch. Juft. who gave the rule faid, altho’ the Stat. do not
limit by exprefs words, but of tithes, yet thofe in the Chan.
may make awrit iz confine’ cafir, and the writ is good enough ;
wherefore anfwer. And in 18 F.2.07. 827. a writ of Entry was F.N. B. 107. p.
brought in the County of §/]. the Ten’t pleaded a releafe of
the Anceft. of the Pl. with Warranty, which was denied, and
found for thePl. in Lond. by a Jury of Fridayfireet,&S¢. forwhich
the Demand. did recover ; and the Ten’t brought an Attaint,
and there Except. was taken, becaufe in the writ is not com-
prifed to attach the Party, Judgm.&c. And for the Pl it was
faid, that the writ was granted to the Sher. of Zoz4. to fummon
the 24, and attach the 12, and another writ to the Sher. of
Suff. to attach the Party where the land was, and both the"
writs were read in Court. To which it was faid,that there was
no fpecial Law, that did maintain that writ which is out of
the com. courfe. Beresford the Ch. Juft. who gave the rule,faid,
in a new Calfe, a new Remedy, §/¢c. wherefore anfwer. And
therefore if there be Ld. and Tenant, and the Tenancy doth
extend into 2 Coun'ics, in this Cgle if the Rents and Servi-
ces be behind, the Lord may have feveral Writs of Cuftoms
and Services, for every County one Writ, and fhall linlave
them
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« them returnable at one Day in the Common Pleas, and then
"to count upon them as his Cale is, guia aliter curia (a)
vegis deficerer conquerentibus in fuftitia perquirenda, and
therewith agree Firz. Nat. Brev.151.b. & 30 Ed. 1. Droit
2L witimo, And that is a good Example, pro quolibet confi-
weili cafu, &5¢. fimili indigente vemedio. Vide 12 Ed. 1. Tit,
Attaint 71. 2 very good Cafe; and the Reafon and Rule of
the Book in 21 E4. 3. 18. is to be obferved, where the Cafe
was, That a Fine was levied of a Manor in one County,
and the Tenancy lay in another County, now where the ger
quée fervitia Thould be brought was the Queftion 5 and it
was adjudged, that it was well brought in the County where
the Manor was. And there Srone gave the Rule of the
Court in thefe Words: He can have no other Writ, for his.
Writ muft be according to the Fine, and brought in the
County where the Note is levied. Pide 11 Rich. 2. Tit. Ac-
zion fur le Cafe 36. 7 H.4. 8. Vide 26 Hen. 6. Tit. Cove-.
nant 9. 41 Aff. pl. 12. 9 Hen. 5.6.- 22 Hen. 6.5, And in
the principal Cafe where it was objeted, that the faid Ca-
Pias Utlagatum was erroneous; for it was proximum ante
Jeftum, €c. where it fhould be, poft feftum, &5¢c. The Court
took no Regard to it; for the Error in the Writ which the
- Defend. himfelf hath wrongfully brought, fhall not (2) ad-
vantage himfelf ; but in Regard he was imprifoned and

F.N.B.21. f. troubled thereby, that gave the Plaintiff Caufe of A&ion.

Palm. 39, s0.
2 Sand. 46.

1 Rol. 757,759,

Alfo the Court did not regard the Claufe that the Defen-
dant at /7. in the County of Norf. &c. malitiofe & decep-

260. Fitz, Br. 2ive machinatus fuir, €c. for that is fo fecret and fo uncer-

FOr 92,

tain, ‘that it cannot be tried.

Hill.
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Sir MILEs CORBETS Céfe‘
Hill. 27 Eliz.
In the Exchequer.

BEtwee‘n Sir Edw, Clere and Miles Corbet then Efq; now
%) Knight, it was refolved in a Cafe concerning the Parfo-
nage of Marhbam in the County of Narf. That where in the
County of Norf. there is a fpecial Manner of Common called
Shack, which is to be taken in arable land, after Harvefk
until the Land be. fowed again, &¢. and it began in ancient
Time in this Manner ; The Fields of arable Land in this
Country confift of the Lands of many and divers feveral
Perfons lying intermixt in many and feveral {mall Parcels, fo
that it is not poffible that any of them without Trefpafs to
the others, can feed their Cattle in their own Land, and
therefore every one doth put in their Cattle to feed gromif-
cue in the open Field. Thefe Words, 70 go Shack, is asmuch
as to fay to go at Liberty, or to go-at large: In which the
Policy of old Times is to be obferved, That the Severance
of Fields in fuch fmall Parcels ® fo many feveral Perfons,
was to avoid Inclofure, and to maintain Tillage. But it is to
be obferved, That the faid Common called Shack, which
in the Beginning was but in the Nature' of a Feeding be-
caufe of Neighbourhood for avoiding of Suit, within fome
Places of that Country, is by Cuftom altered into the Na-
ture of a Common appendunt or appurtenant, and in {ome
Places it retains its original Nature ; and the Rule to know
it is the Cuftom and Ufage of every feveral Town or Place,
for * conflerudo lcci eft obfervanda. And therefore if in the
Town of D.(exernfli gratia) one who hath purchafed divers
Parcels together,in which the Inhabitants have ufed to have
Shack, and long Time fince has inclofed it; and notwith-
flanding - always after Harveft the Inhabitants have had
Shack there by paffing into it by Bars or Gates with their
Cattle, there it fhall be taken as Common appendant or ap-
purtenant, and the Owner cannot exclude them of Com-
mon there, notwithftanding he will not common with
them, but hold his own Lands fo inclofed in Severalty,
and rthat is proved by the Ufage, for notwithflanding the
ancient Inclofure, the Inhabitants have always had Commou
there. But if in the Town of §. the Cuftom and Ufage hath
been, That every Owner in the fame Town bath inclofed

their

¥ 4Coaf &
6 Co.67 a.
10 Gu. 15¢. 4,
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their own Lands from Time to Time, and fo hath held it
in Severalty, there this Ufage proves, That it was but in
the Nature of Shack originally, for the Caufe of Neighbour-
hood, and fo it continues, and therefore there he may in-
clofe and hold in Severalty, and exclude himfelf to have
Shack with the others. And although in the faid Cafe of
the Town of 2. the Ufage hath been, That notwithftand-
ing the Inclofure by divers Inhabitants of late Times, the
other Inhabitants have had Shack there ; yet if a Man
hath an ancient Clofe of ancient Time taken out of the
Field, and he and all thofe whofe Eftate he hath, have held
it always in Severalty, he may, well keep it inclofed : For as
to fuch Parcel fo anciently inclofed, the Shack there doth
retain its ancient and original Nature. And he who claims
Shack there cannot prefcribe to have Common in it. Nota,
a good Refolution, which flands with Reafon, and no In-
convenience, Innovation, or Caufe of Suits or Trouble can
thereupon arife, but Quiet and Repofe will be thereby in
many Calfes eftablithed, which I thought fit to be reported,
becaufe it is a general Cafe in the faid Country. And at firfk
the Court was altogether ignorant of the Nature of this
Common called Shack.It was alfo refolved at the fame Time,
That if the Commons of the Town of 4. and of the Town
of 3. are adjoining, and that one ought to have Common
with the other by Reafon of Neighbourhood, and in the
Town of A. there are fifty Acres of Common, and in the
Town of 2. there are an ?undred Acres of Common ; in
_that Cafe the Inhabitants ot the Town of 4. cannot put more
Cattle into their Coramon of fifty Acres than it will feed,
without any Refpeét to the Common within the Town of
4C0~B8- b B nec e converfo; for the original Caufe of this Common
3oL 1222 £ Caufe of Neighbourhood, was not for Profit, but for
Preventing of Suits in 2 Champain Country ; for the recipro-
cal Efcapes of the one Town into the other : And therefore
if the Common of the Town of 4. will feed fifey Beafls, and
of the Town of 2. an hundred Bealls, it is no Prejudice to
the one or the other, if the Cattle of one Town e cape and
feed in the Common of the other Town reciprocally; for
if all the Cattle feed promifeue together through the whole,
it will be no Prejudice to one or the other.
[Note : The like Intercommoning is in Lincolnfhire,Yorks
thire, and ether Counties.]

Cafes
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Cafes upon the Stat. of 13Ed. 1.
J of Winchefter.

THE Purview of the faid A& is, That from benceforth Weftm. 5. c.o.

3 ; iy Intt. .
every County be fo well kept, That immediately after otk 1'177? g

™

Robberies and Pelonies committed, frefb Suit be made from
Town to Town, and frone County to County, &c. And after
the Felony or Robbery is committed, the County fhall have
no longer Space than 40 Days, within which 40 () Days it (a) 2 Inft. 477,
fhall behove them to agree for the Robbery or Trefpals, t Sid. iz

or elfe that they anfwer for the Bodies of the Offenders, &6

Upon which Words divers Refolutions have been made.

Trin. 277 Eliz. in C. B.

TRinit.z7. El it was beld by the whole Court of Com- Sendil’s Cafe.
mon Pleas, in a Cafe which happened in Harleflon in

the County of Suffolk, That if a Man be robbed in his

(») Hoyfe, be itin the Day or in the Night, the Hundred (#) Cre.El 753,
in which the Houfe is fhall not be charged with it: For al-? ,nﬁ”"f'gfl‘
tho’ the Words of the faid A& are general, without fpeaking Moor 620.

of any Place in fpecial, yet fuch Robbery is not within the (¢) Cro.El753.
faid A&, for three Reafons: 1. Becaufe every Man's Houfe ?gg 93:';'

is his (¢) Caftle, and he ought to keep and defend it at his 3 Co.1:6. a.
(4) Peril 5 and if any one be robbed in his Houfe, it fhall be 11 Co.82.a,
efteemed his own Default and Negligence, 2. It is not law- gdﬁ‘;&%n“;‘%ﬁ
ful for any other to enter into the Houfe of another for the ¢/o El. 753
Safeguard of it,(without the Owner’s Confent). 5.Such Rob- 6 Mod. 105,
bery for which the Hundred fhall anfwer by Force of the ;CZOC;; G;i
faid A&, ought to be committed openly, fo that the Country g, ~ 77
may take Notice of it themfelves; for it was adjudged in

Afpole’s Cafe next following, that it is riot neceffary to have

Hue and Cry, or Notice given to the Country, neither by

the Words ot the faid Act of 13 E4. 1. nor by the Meaning

thereof ; for it may be that the Party robbed was bound, or

maihemed, &5¢. fo that he cannot make Hue and Cry, or

give Notice to the Country, but whena Robbery is {ecret-

ly done in a Houfe they cannot take Notice of it. ’

Trin. 28EL in C. B. Rot. 725.

REwcen Alfcle and she Inbabitants of Fuenger, it jfirnesce”

was refolved by the whole Court, That although , ' con. .

the Statute is general, and doth not make Mention of 1And.158,159.

any Time, That the Robbery ought to be committed. in %’]gib' 55,56,
4 by .
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(&) l.lgﬁ- 569- the Day-time, and out of the (#) Night ; and there the Cafe
[0 020 was, thata Robbery was committed in Faunary prefenty

1 Leon. 57. ‘ - g )
4Leon. 9. 191, after Sun-fer, during Day-light; and it was adjudged t‘hat
:‘3’8“9' theHundred fhould anfwer,becaufle it was a convenient Time
oav. . . . . X

Golden, 7o, for Men te travel, or be about their Bufinefs or Work ; and

tAnd.159.  therewith agreeth the Book in 3 Ed. 5. Coron. (£)293. That
:s-"- El. 270, if one kills another at the Hour of Evening, and efcapes, by
T-jac. 106, o Common Law the Town fhall be amerced ; for 1t is in
(6) sLeon.219. % o
Stamf.Cor.  Liaw accounted Part of the Day, and not of the Night.

33 b.

\ Trin. 29Eliz. in C. B. Rot. 1027.

Milborn'sCafe. T Etween (#) Milborn and the Inhabitants of the Hundred
(4)Goldsb. 70. of Dunmoww-in Effex it was adjudged, That for a Rob-
\"];}60‘;;35‘;[ gf’ bery committed in the Morning, ante lucens, the Hundred
) ” fhail not be charged, becaufe the Robbery was committed
(8) 2 Intt. 560. in the (J) Night ; and although no Time be fpecified in the
Moor 620.  Statute, yet by good Expofition it doth not extend to a
{;ff?ﬁ; 5% Robbery committed in the Night ; for no Laches or Neg-
Cr. Jac. ios. ligence can be imputed to the Hundred for Default of well
guarding the Country in the Night ; alfo in the Night they
cabnot make Purfuir after the Offenders or enquire for them,
and then to charge them when they are deprived of their
convenient Means would be verw hdard. And as it hath elfe-
where been often faid, it is a good Expofition of a Statute
to expound it according to the Reafon of the Com. Law.
And at the Com. Law, if a Man be killed in a Town by
Day, that is, fo long as there is full Day-light, and he who
killed him cfcaped, the Town where this Felony was com-
mitted fhould be amerced for it; andfoitisheld inz2r F.3.
Coron. 258. Cum quis felontice occifus fuit per diem,niff felo
caprus fuit, tota villa tlla oneretur. And therewith agreeth
alfo the faid Book in 3 4. 3. But if fuch Murder or Man-
flaughter be committed in the Night, the Town fhould not
be amerced by the Common Law, becaufe, (as it hath been
{2id) no Laches or Negligence can be imputed to the Inha-
bitants of the Town ; and God hath appointed the Day for
Men tolabour, travel, and do their Bufinefs, and the Night
to take their Repofe and Reft,” and therefore the Prophet
PRlm 104 fuith, Pofuifti tenebras, & Jatla eft nox, in qua pertranfe-
untbeflie fplve, &c. fol oritur, & congregari funt, exit homo
ad opus & operationcin, & redit vefpere : So favage Beafts
pafs and repafs in the Night, and then men are at reft, and
in the Day Men apply themfelves to their Labours and Af
fairs, and then the Beafls retire to. their Dens. And the
Poet faith, Ut jugiilent lomines furgunt de 1oic latrones.

And
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And the Common Law is, 3icn cannot (2 diftrain for Rent () Co L
or Service in the Nighr, as it is adjudged in 12 E. 3. - éj&da;(});‘q&a
Birefs 1.6 i1 H. 7. 5.2 acc.” ‘ButforDamagesfeazance, 4 4 1.con. 218,
Man may diftrain in the Night for the Neceflity of the voldsb. 66.
Cafe ; for otherwife perhaps he fhall not diftrain at all, for?g‘gl' %"7"“‘
before Day they may be taken or firay out of his Land, F.z Avowry.
and therewith agreeth 10 E. 2. 21. And further it is provi- 157+

ded by the faid Star. of Winchefter, That in Cities or great

Towns which are inclofed, the Gates ought to be fhut from

Sun-fct till Sun-rifing; after which Statute, if in fuch City
- or Town inclofed any Murder or Manflaughter be commit- siytes 1.
ted in the Day or in the Night, and the Offender. elcapes,
{fuch City or Town fhall be amerced. For now the Aé hath
changed the Reafon of the Law, and thercfore the Law it
felf 1s changed ; for rario legis eft aniina legis, & 1autata
legis ratione, mutatur & lex. For at the Common Law, if Cro. Car 252.
a Man was killed in the Night, as it hath been faid, there

was not any Fault in the City or Town 5 but now if they

do not keep their Gates fhur according to the Statute, by

which the Offender efcapes, then there is Faulr and Neg-

Jigence in them ;and therewith agreeth the Book in 5 E. 5.

Coron. 299. where the Cafe is, it was prelented, that one

killed another in the Night ; and it was asked, Where the

Felon was? And they faid, that he is fled: and becaufe it ¢re, Caf 2900
was in the Night, they oughtmnot to be charged. Lowrhber

Juttice, who gave the Rule, {uid, That the Town fhould be

fhut, by the Statute, from fuch an Hour 5 and becaufe the

Townfmen of the Town tock him not, all the Town wasa- g4 ;.
merced : Alfo it was held on the faid Act of 15 E. 1. That

if divers commit a Robbery, thofe of the Hundred ought

to apprehend all the Felons; for altho’ they apprehend fome .

of them, that fhall not be [ufficient to excufe them. For

the Words of the A& of 13 E.1. are, That they anfwer for
~ the Bodies of the Offenders; which in Conflruétion was ta-

ken, all the Offenders. But now by the Statute of 27 ZL.

cap. 13. a new Law is made, amongft others, in thele Points :Int. 172, 153,
following, viz. 1. That none fhall have an Aion on the t5id. 11
faid Stat. unlefs the Party robbed doth, fo foon he can, give

Notice of the {aid Felony to ftme of the Inhabitants o[ fome

Town, Village, or Hamlet next the Place whcie the Rob-

bery was committed, =z. If they in their Purfuir do appre-

hend any of the Offenders, the fame thall excufe them, al-

tho’they do not apprehend them all. Sce the A& of 29 EL
cap. 13. which hath added to the fuid Statute of /Wil efbcr
and altered the fame in divers Points. .

’
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* The Earl of Bedford's Cafe.
Mich. 28 €5 29 Eliz.

IN the Court of Wards, the Cafe was, That Francis Earl
of Bedford being feifed of certain Houfes in the Strand
in the County of Midd. in Tail, fil. to him and the Heirs
of his Body, and feifed of other Lands in Fee held iz Cs-
pite, by Deed indented, made Leafes of the faid Houles,
whereof he was feifed in Tail, for 21 Years, rendering
Rent (which Leafes were not warranted by the Statute of
32 H. 8. but were voidable by the Iffues in Tail) and died ;
the Reverfion defcended to the Heirs general of the Earl,
that is to fay, to two Daughters and Heirs of Henry Lord
Ruffel, eldeft Son of the faid Earl, (which Henry died in
the Life of his Father) and it appeared that the faid Lea-
fes were to have Continuance after the faid Daughters
fhould be out of Ward: And by Office after the Death of
the faid Earl it was found, that he died feifed of the faid
Eftate-tail of the faid Houfes, and that they defcended to
the faid Heirs general, by Force whereof the faid Houfes
were feifed into the Queen’s Hands. And in this Cafe twe
Points were refolved: 1. That the (#) King in Privity and
Right of the Heirs in Tail, fhould avoid the faid Leafes du-
ring the Time that they fhould be in Ward ; as if a Bifhop
makes a Leafe for Years not warranted by the Statute, fo
that the Leafe is voidable by the Succeflor, and dies, the
King fhall avoid the Leafe () during the Vacation of the
Bifhoprick, in Privity and Right of the Bifhoprick, for the
King in none of the faid Cafes is as a Stranger. And the
fame Law is when a Subje& is Guardian in Knight’s Ser-
vice he in the Right of the Heir, within Age, and in his
Ward, fhall avoid voidable Leafes as to his own Intereft,
but it fhall not. prejudice the Heir of his Ele&ion at full
Age s for cyftos flatum beredis in cuffodia fun exiftent’ me-
liorem, non deteriorem facere poteft.  So if the Heir within
Age before the Entry of the Guardian, or the Anceftor be-
ing within Age, makes a Leafe for Years rendering Rent,
the (¢) Guardian may enter in the Right of the Heir, and
fhall avoid the Leafe. But the Ld. by (4) Efcheat fhall not
avoid voidable Eftates made by his Ten’t who was an Infant 5
for regularly, none fhall avoid voidable Eftates for Infancy,b}i:t

the
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the infant himfelf or his heirs, but the Guard. fhall avoid the
f2id voidable leafes in the right of the infant himfelf, and fo
a difference ; and the (2) K. in the cafe of a Bifh. fhall aveid (s) Lit. Rep.
the leafe in the right of the bithoprick, which continues al- 306.
tho’ the Bith. be dead. And that was one of the points ad-
judged in the Excheq. in the great cale between Aufline and
Sir . Baker, 2 Mar. which I have feen, and which fhall be (4) Palm. 437.
related more at large in the Refo. of the 2d point of this cafe. I‘{Cl;" 512
Vid. 16 El. Dyer 337. b. Patentee of Q. EL of lands given to ;. 73’13“3;8
a parfon and his fucceffors to {uperftitious ufes, thall avoid af- 3 Leon i5%.
ter his death a leafe for life (which is voidable by the fucceflor) I\f B%"‘élgf-l
made by the parfon, by the intent of the A of 1 E. 6. of P 5% 75
Chantries. Vide 3 El. Dy. 259. Hoskins’s cafe. 2. It was re- 19 palm. 437,
folved, that altho’ the K. in the right of the Heir had avoid-
ed it for his Time, yet it doth not avoid the leafes fo abfolute-
ly,that the heirs in tail after the K.’s intereft determined,can-
not make them good by the acceptance of the rent. Forthe
K.’s At cannot determine the powerand election of the Iflues
in tail, or of the fucceffor of the Bifh. in the cafe before put,
to make the leafes good by acceptance of the rent. And when
voidable leafes being void for 2 Time thall be always avoid-
ed, and when not, this difference was taken and refolved by
the Court; f¢. When the intereft of him who makes the a-
voidance is but for part of the Term, fo that it appears that
a refidue remains ; and when he who makes the avoidance a-
voids the whole intereft, fo that it appears that no refidue can
remain; and therefore in the cafe 2t bar It appears, that af-
ter the K.’s intereft determined, there remains a refidue of
the term. But if the patron of the church of 2. doth grant
the next avoidance to another, and afterwards and before the
Stat. of 13 Eliz. the parfon, patron, and ordinary make aleale 1 Jones 454.
for years, rendering rent, and the parfon dies, the grantee g;’SL‘f- 4é 2
prelents, who is admitted, inftituted, and induéled, and dies, ¢,;. 57{;1, o
this leafe was avoided in the whole abfolutely, and therefore 1 Rol. 450,
fuch leafe cannot ftand againft the fecond fucceflor, 2 E. 3. 8. Moor 481,
If an Advowfon of a Church by licence be granted to a Prior
and his Succeffors, and afterwards the fame Church is appro-
priated to him and his Succeflors, f{o as they be perpetual Co, Lir. 46: b.
patfons imparfonees, in that cafe if the wife of the grantor be
endowed of the Advow{on, and prefents a cletk, who is admit-
ted, inflituted, and induGed, the appropriation is defeated for
ever, for the whole eftate of the parfon imparfonee is avoid-
ed, and fo it was adjudged as Sir ff. Scrooge reports in2 E. co Lt 6. b
5.8. and in fuch fenfe is the book to be underftood. For al-
tho’ the wife wasendowed of the Advowl. yet if fhe had died
before any was admitted and inftituted to the fame Church at
her Prefentat. the Church had remained appropriated, and {0 Hob 54,
the Quere in 6 E. 6. 72. Dyer,is well refolved. Soifa Feme 10Co. 43,0,
covert (asa Feme fole) levies a fine by her felf of 1and, where- S‘[’iéf“igé' a'
of fhe is fcifed in fee to another and his heirs; in that™ "™

F a4 Cafe



% Rol. 20,

1o Co. 43. a.
Co, Lit. 4€. a.
§ Jones 457.

Co, Lit, 46, a,
Plowd. 560, b.
Budgm. 27,

Cedb. 325,

y Leon. y4.
Gaite 85

The Earl of Bedford’s Cafe. .Part VIL

Cafe if the Husband doth not enter, that Fine fhall bind
the Wife and her Heirs for ever; and in the fame Cafe, if
the Husband enters and dies, the Conufee fhall not have the
Land; for by the Entry of the Husband the whole Eftate
of the Conulee was defeated, and the old Eftate of the
Wife revefted in her, and the Husband feifed of the whole
Efiatc as in the right of his Wife, and therewith agree 17 E.
3. 52. b, 1y AL £l 17. 7 H.4.23. 2 R. 3.20. 9 H 6. 33.
But when only Part of the Eftate or Term is defeated, there
it is ochorwife, as in the faid Cafe between Aufline and
Sir %. £ aker was 2djudged, which Cafe, as I my felf have
{een, in Efreét wes, Sir 7. Wyart was Tenant in Tail of the
Manor of Eaft fr:legh in the County of Kent, viz. to him
and to the Heirs Males of his Body, of the Gift of H.8. to
hold of him. iz capure, the Reverfion to the King, his Heirs
and Succeflors. 8ir Tho. Wyart by Indenture demifed the
faid Manor to Auftine for 26 Years, rendering 131 Rent to
the faid Sir 7 ho. end his Heirs, and - frerwards Sir 7 bo. died,
and all this was found by Office, and that Sir 7. Wyatt was
his Son and Heir Male of full Age, by which the King had
primer Seifin of the Land it felf, and for his Intereft did a-
void the Leafe, and afterwards Sir 7 /0. the Son fued Livery,
and acceptred of the Rent of ufline, and afterward commit-
ted High Treafon, for which he was attainted. In that Cafe
it was adjudged, that forafmuch as the King had avoided
the Leale, but as to his primer Scifin, that after Livery made
it is in the Ele&@ion and Power of the Iffue in Tail, by Ac-
ceptance of the Rent to affirm the Leafe; becaufe the Leafe
was avoided by the King, but for Part of the Term. So if

.a. Tenant in Tail takes a Wife, and makes a Leafe for 30, or

40, &5c. Years, rendering Rent, which is avoidable by the
1ffue in Tail, and dies, and afterv ards the Wife recovers her
Dower, in that cafe the Wife fhall avoid the Leafe; and yet,
if fhe dies within the Term, the Iffue in Tail at his Elec-
tion may either affirm or difaffitm the Leafe. And it was

faid, if Tenant in Tail makes a Leafe fcr 50 or 40 Years,

rendering Rent, which is avoidable by the 1ffue in Tail, and
afterwards Tenant in Tail dies without Iflue, his Wife with
Child with 2 Son, by which the Donor enters, and as to
him avoids the Leafe, and afterwards the Son is born, the
Leflce re-enters, the Son at his full Age may by Acceptance
of the Rent affirm the Leafe ; for the Leafe was never a-
voided abfolutely, nor fiizpliciter, but fecundum grid, and
ppon the Matter ex poff faflo was defeated but for a Time.
And altho’ filius in wicro matris, eft pars vifeeriin matris,
(vide 3 Aff. pl. 2. 22 A[). pl. 94. 22 Edward: tertii, Corone
180. Stamford 21.) yet the Law in many Cafes hath Confi-
deratiop of him in Refpeét of the apparent Expegtat. of hig

' ' Birth

i
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Birth. See the Opinion of Ssunders and Browne in Stowel’s
. Cafe, Plow. Com. for avoiding of a Fine. Vide temp. E. 1.

Gard. 153. & 31 E. 1. bre. 873, for the Wardfhip of him.

Vide 38 E.3. 7. & 41 E.3. & 11 E. 3. Voucker, that he

fhall be (#) vouched-in his Mother’s Womb. 11 H. 6. 135.(s) 8E. 2.

a Devife of (4) Land (devifable by Cuftom) fo one in his Voucher 237.
Mother’s Womb. 41 E. 3. Deteinment of (¢) Charters for ;%“,R ﬁf’;;‘;'
the Heir in his Mother’s Womb. 3 El. Dy. 186.. An Adul- Car. 87,
terer doth counfel the Waman to kill the Child when he is 10 Co. 32.b.
born, who doth accordingly ; the Adulterer is acceflary, yet g% lj‘”'239°a' 3
at the Time of the Counfel the Child was in his Mother’s 11E. 3. Vouch.
Womb. But it was faid, if (£). Tenant.in Tail makes a 13- 2 Rol.746.
Leafe for 30 or 40 Years, rendering Rent, and afterwards Z‘SbD';:r;gf
‘takes a Wife, and dies without Iffue, his Wife with Child pi’s1.3Sid1s3.
with a Son, and afterwards the Wife re¢overs Dower of the Moor 637.
fame Land, fhe before the Son’s Birth fhall not avoid the %2;1'“8_’78'3 3
Leafe, for her Eftate is guodammodo a Continuance of Part ()’ Rol. ’Re‘;.
of the Eftate-tail, and the fame is proved by 10 F. 3.26.254 . .-
34 Af- Pl 15. & 23 E. 3. Dower 130. that fhe fhall be (?a%’r'i}“f;g
(¢) attendant for a third Pare of the Services that Tenant in () Cor Lit,
Tail did, which fhe fhould not be, If to all Intents the 241. a.
Eflate-tail were utterly extin@, and Tenant in Dower is in

in the Per by her Husband, and in of his Eftate. Vide Litt.

93. b. in Defecents, 38 Aff. 26. v H. 5. 3. 8 E. 2. Entreys,

&¢. Vide 53 H.8. Dyer s1. b. (f) Tenant in Tail before (£) pyer s1.
the Statute of 27 H. 8. of Ufes, made a Feoffment in Feepl. 17. 1 Rol
to the Ufe of him and his Heirs; and alfo before the faid Rip""G’ 403.
A&, he and his Feoffees made a Leafe for Years, render- fgrisgﬁ;_lf‘;'
ing Rent, and died after the Statute, the Land defcended 103.  Co. Lit.
to his Iffue, who before Entry upon the Termor levied a o

Fine to another, and by the better Opinion of the Juftices , ﬁiﬁ@;; s5
of both the Benches, except Saunders, the Alienee fhall '
,not avoid it 5 for altho”the Son was remitted, yet the Leafe

was not merely void, without aftual Entry by the Iffue.

Vide Plow. Com. 437.

UGHTRED'S
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UGHTRED's Cafe.
Trin. 33 Eliz. |

In the Common Pleas.

JenkCent260. T JEmry Ughtred, Efq; brought 2 Writ of Annuity againft
fg‘z’f;ﬂ”;'g ‘William Marquefs of Winchefter, Son and Heir of Fobn
Dogt. pl. 1. Marquefs of Winchefter, and declared that the faid Fobn
1 Bolflr. 163, Marquels of Winton, 20 Dec. 17EL tam pro bona & favora-
Falm. 397, ili affeltione € benevolentia qnas geffis erga eundem Hen-
ricnm, quam pro oonfidentia & fidelitate repofis. in eodem
Henrico, by his Writing did conftitute and authorife the
faid Henry to be Captain of the Fort or Bulwark, and Ca-
ftte of Netley, alias Lerley, in the County of Sourbampton,
To have and exercife the faid Office of Captain, &¢. during
the Life of the faid Hewry, and gave him Autherity during
his Life to nominate and appoint from Time to Time a Ma-
fter Gunner, one Porter, -and fix Soldiers, &c. And further
by the faid Writing the faid Fobz Marquefs did grant, $ro
confideratione preditia, & pro incliove manutentione ipfius
Henrici & magiftri tormentor. € fex miltrume in defenfione
€5 rvuivione caftri predifti, for him end his Heirs, to the
faid Henry during his Life, an Annuity of 327, &¢. at the
Feafts of St. Michael, and the Arnunciation of our Lady by
equal Portions, by Force of which he was feifed of the faid
Office, and of the faid Armuity for his Life ; and afterwards,
10 Nov. 18 E/, the faid Fobn Marquefs died ; and the De-
fendant his Son and Heir for 11 Years before the Writ
brought did with-hold the Annuity, which in all amounted
to 368/, &c. on which Declaration the Defendant did de-
mur in Law; and according to the Statute did fhew di-
27El caps.  yers Caufes: 1. Becaufe it doth not appear by the Declara-
i“'é;}}e‘:;; tion, That the faid Fobz Lord Marquefs had Power or In-
for Amend-  tereft to grant the faid Office ; and alfo becaufe the Plain-
ment of the i hath not averred, that he hath exercifed the faid Office,
Law. not that he did appoint a Mafter Gunner, Porter, or the
Soldiers, and divers other Caufes were fhewed ; but notwith-

flanding thefe, Judgment was given by the Juftices of the

Common Pleas for the Pl whergupon the Marquefs bro%lw_t

a writ
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a wtit of Error, and divers Errors were affigned, but all were

over-ruled by the Court but one. And that was, that the P),

in the writ of annuity had not averr’d in his Declarat, that he

had exercifed the faid office, &¢. But after many Arguments

and Confiderat. of all the books, in which (as it feems prime

facie) there is a diverfity of Opinions, It was refolved, that

the Declarat. was good without fuch () averment ; and their (4) Hard. 9. 7.
reafon was, that in all cafes where an intereft or e¢ftate doth ﬂ‘:itl:.é:‘:nt 2
commence upon a Condit. precedent, be the Condit. or A& Dogt, p, 9‘"0'
to be performed by the Pl or Def. or by any other; and be

the Condit. in the (%) affirmative or negative, there the Pl (9 Dott.pl g1
ought to fhew it in his Declarat. and to aver the perfermance

thereof; for there the intereft or eftate doth begin in him

by the performance of the Conditien, and is not in him

till the Condit. be performed. But otherwile it is when the

intereft or eftate pafleth prefently and vefls in the gramtee,

and is to be defeated by matter ex poft fatlo, or Condit. firb-

fequent, be the Condit. or At to be performed by the Pl or

Def. or by any other, and be the Condit. in the affrmative

or negative, there the Pl may declare generally, without

fhewing the performance thereof, and it fhall be pleaded by

him who will take advantage (¢) of the Condition or matter () Dott.pl. s1.
ex poft fatto, for every one ought to alledge that which (4) (4) 5 Co.78. b.
makes for him, and which is for his avail, and none fhall be Plowd. 16. b.
forced to alledge that which is againft himfelf. And it may

well be, that the Condit, fubfequent or matter ex poft fatto,

ftands upon many Partss (as in the cafe at bar it happens)

to rehearfe all which would be tedious, when Iffue fhall be

taken but upon one of them, and the Def. may plead any one

of them which he pleafeth in bar of the A&ion, and fo the

pleading will be more fhort and compendious, which is the

moft commendable, if it be fufficient. Here in the cafe at bar

the Condit. was to be performed bythe Pl himfelf, and there-

fore the cafe is the ftronger, bat betaufe the Pl by the faid

grant was prefently feifed of the faid office and annuity for the

term of his life, which ought to be defeated by the not ufing

the faid office or other fubfequent matter ; the fubfeq. matter

makes againft him, and therefore fhall be pleaded bythe Def.

and therewith agreeth 15H.9.(¢) 1. 2. 5. ﬁx a writ of annuity (¢) Cro. Arg.
againft the fucceflor of a Prior on a grant made by his pre- ‘°§;H“‘i-9v§°-
deceflor until he was advanced to a benefice of holy Church, Doit V;,'f_‘ﬁ. :
and the PL. declar'd generally, without faying that heisnot yet Br. count43.
advanced 5 and for that caufe exception was taken to it, and Pl"‘gd;’-‘f'l‘)’"
notwithftanding the Declarat. was adjudged geod, becaufe 2;; Y
the Condition went in Defeafance of the Annuity, which 192. '
ought to be fhewed on the Defendant’s Part. Alfo this is

an Annuity, which beginneth before the Condition

fhall be performed, which Performance fhall come on the

Part of the Grantor, and not like where the Condition

was (f), That if the Grantee doth fuch a Thing, that then (f)post. pi.si.
he fhall have fuch an Annuity; now, if he will demand
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Usutren’s Cafe.  PartVIL

1t, he ought to glledge 7z fatto, that the Condit. is perform’d,
for by the perform. thereof the annuity doth begin. And fo
is the differ. by all the Juft. and thefe are the words of the
book. So it is faid in Colthirnfl’s cafe, Pl Com. 25.5. If|
grant to one that when he fhall be promoted to a bencfice,
that he fhall have an annuity ; if he demands the annuity,
he ought firft to fhew that he is promoted to a benefice,
But if an annuity be granted to one until he be promoted to
a benefice, there he fhall have a writ of annuity, and fhall
not fhew that he is not yet promoted to a benefice, becaufe
the annuity doth precede, and the promotion is fubfequent,
and goes in- defeafance of the annuity; and therefore it

{2)Dott. pl.o1. ought to be fhewed on the contrary part. But when (2) a
Lutw. 250251, man is only intitled to an A&ion, and the A&'n lies not, if

‘the Condit. or Confiderat. be not perform’d, there the PL
in his Declarat. ought to fhew the performance, for it a-
mounts to a Condit. precedent, becaufe the At'n arifes on

{)b)xBr; count 7. the Condit. or Confiderat. performed, as the book in (%) 3 H.6.
alm. 397.

1 Bulitr. 163.

Poph, 161.
Do#. pl. o1,

. ff), Dott.plot- he ought to declare, that he was there, otherwife the Decla-

Jenk.Cent.260.

'opham 161,

33. b. Suppofe I retain (¢) 2 man to go with me to Rowme for
405. here by the going the caufe of the duty firft arifes, in
‘which cafe, if he brings an At'n of debt for it, in his Declarat.

rat. fhall abate. So itis if I (4) retain one to ferve me for

(d)Hob.41,106. 40 5. by the year; for here by the Confiderat. performed the

(e) Do&. pl. o
Bulitr. §}68.
Popham 161,

Palm. 397, 308. Kt. of the one part, and Sir R.Zolcelfer of the other part, by
ol-414.415..which Sir Ralph did covenant with Sir Rich. to ferve him

1

1R

1

Sand. 320,

duty arifes, fo that it is in the nature of an act precedent,
.and fo was the Opin. of the whole Court in the faid book.
> But the cafe in (¢) 48 E.3.35. &5 4. was affirmed for good
‘Law where it appears,that Indent. were made betw.SirR.Pool

-with 3 Efquires of Arms in the Wars of France, and Sir Rich.
did covenant therefore to pay him 42 Marks: In that cafe
each fparty had equal remedy, one for the fervice, and the o-
ther for the money; and therefore in debt for the 42 Marks
he may chufe either to declare in general, or fpecially at his
pleafure, by the rule of the Court. Alfo when an Intereft
doth pafs prefently, and is to be defeated by matter ex poft
Jatto, yet if it appears to the Court by Matter in Law, that
the At'n fhall not be muintainable without fhewing the per-
formance of the Condit. or Confiderat. there the Pl. ought to
aver it for the maintenance of his Aét'n, as in 59 H.6.21, 22,
the Cafe was, R. Abbot of Chefler granted to Fobn Brewin
Efg; by his Deed (without the Confent of the Covent) a
yearly Rent of 4o 5. out of his Monaftery, pro confil’ fuo eid:

(fiDott.pl.o2. R. Abbari € (f) conventui ejufdene loci. tmpenfo, € irnpo-

Llerum impendendo; the faid R. Abbot died, and Fol#
Brewin brought a Writ of Annuity again®t the Succeflor,
and averr'd, that be had given to the faid R. nuper Abbar
&5 conventui confil’ funm gpud W. in negot’ domus pred’
agendis,ad proficunme ciufdl® domws : And Prifot and the whole
o S0 Court
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Court Leld that the Ation was not maintainable againft the

Succeffor without fuch (4) Averment.” For the AEHH is not (s) Jenk. Cent.
maintainable againft the Succeflor for any Contrallt or Grant 56()"&261' )
made by the Abbot only without the Covent, unlefs the Ef- ™ Pl 92
fe& or Confideration’ thereof comes to. the Profit of the

Houfe. And that fuch general Averment was good, for it

would be too long to fhew all the Caufes fpecially, and

therefore againft the Succeflor he ought to take fuch Aver-

ment. Bat in an A&lion againft the Abbot himfelf, who (ggé?r‘ F" Z+5-
made the Grant, it is not neceffary to take fuch Averment, p.o%
as it is agreed there by the whole Court. And fo by thefe
Differences: 1. Between an Intereft, or Eftate vefted, and

which is to be devefted by Condition or Matter fubfequent,

and a Condition or Matter, ‘which precedes the Eftate or

Intereft. 2. Between a Thing in Aétion which in Judg-

ment of Law is to commence on a2 Condition or Confidera-

tion precedent, and Interefts or Eftates which begin pre-

fently. 3. When equal Remedy is given to both by reci-

procal Covenants. 4. When by Matter apparent the Plain-

1iff’s A&ion fhall not be maintained without Averment, al-

though it be in the Cafe of an Eftate or Intereft vefted,

you will the better underftand your Books, which feem p77-

ma facie to difagree, (¢) 21 E. 4.39. or 49 b. 22 (d) E.4. g‘,Br. count 72,
43.4. 9F.4. 20.0. 35H.6.8.0. 56 H.6. 2.b. Dyer 10E}250. in Dgé?‘;;f.“go?s‘
Avowry, and 15 EL Dyer 329. in Debt. And note, the faid (4) Hard: 10,
Ughtred had Judgment in the Common Pleas, Quod pre- Do pl 5o,
diftus Henricus rvecuperet verfus prefarum nunc Marchio-*"

nem, annuum redditum prediltum & grrerogia cjufidem,

tamdin aiute diem impetrationis brevis original’ ipfius Hen-

vici, quam poftea incurfa, & damna fua occafione fubtrattio-

nis annui vedditus pr£dift ad decem libras, eidem Heprico

ex affenfu fuo per Curiam hic adjndicar’. Lue quidem ar-

reragia & damng in toto fe attingunt ad gou libr. Er pre-

Ailtus nunc Marchio in mifericordia. :
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AMdich. 33 € 34 Eliz.

I 1be Exchequer.

1And.293,204. BEtwcen the Queen and Margaret Englefield, Fi‘/m: En-
Poph. 1§, 19. glefield, and others, in an information upon intrufion in the
2@‘;‘” 332;)30"“ Excﬁcque,r, which began Z7iz. 32 El thecafe in effelt was
135, f’;G, 137. fuch, Siz Fr. FEnglefield feifed of the Manor of Englefield in
169,170, 171, the County of Zerks in Fee, by Indent. dated = Fan. 18 El,
25;01-3 5:[)-11467.-- between him and the faid Freaz. his nephew, covenanted for
Lane 44, *° the advancem. of his blood, &c. to ftand feifed to the ufe of
3 ,Kfﬁb 3‘6-8 himf{elf for life, and afterwards to the ufe of his {aid nephew,
J?’alrr]n.'.;lg%’:sg' and the beirs males of his body, and afterwards to the uf:e of
439. " the right heirs of the nephew. And it was further contained
Cafesin Law ip, the fame Indenture, that becaufe his nephew was an infant,
fo that his proof was not then feen, 2nd becaufe the uncle did
not think convenient to fettle the {aid inheritance in the ne-
hew ablolutely, fo long as the uncle fhould live, without a
yridle to reftrain him, if after he fhould be prodigal, or
fhould be given to intolerable vices; for this caufe it was pro-
vided; That if the uncle by bimfelf, or by any other during
his natural life, deliver or offer to the nephew a gold ring,
2 Rol.Rep.3o1. to the intent to make void the ufes, that then all the ufes
+Vent. 129, fhonld be void. Hill. 26 EL Sir Fran. was indiéted in the K.’s
Larch :'fé_ Bench by a Jury of Mid4. for Treafon committed at Newmures
1Jonca 136, in Hamonia in parribus tranfuearinis, 2o Offob. 18 El. upon
which Indi€tment he was outlawed, and afterwards § Aug,

28 £l the Queen by patens under the great feal did leafe the

land to Fofter and Firzon, two of the Def. for 4a years, and

alfo demifed to them for g0 years, omnes € fingulos bofeos,

Jubbofeos, arbores, & terras boftales: And afterwards at the

Parliament 29 O 28 Fl. the atrainder was confirmed. And

further it was enaéted, that he fhould be attainted of High

Treafon, and fhould forfeit to the Queen all his Manors,

Lands, Tenements, £&5¢. the Day of the Treafon committed,

or at any Time after, and that the fame fhould be in the

aétual Poflefion of the Queen without Office. But further it

was provided, by the faid A&, That nothing therein {hould

extend to make void any Leafe of Land, or Gift of

Geods made by the Queen under the Greatr Seal, or
Exchequer-Seal, after the Treafon committed, §5¢. And at

29 EL cap. 3.. the fame Patliament another AQ was made, by which it
was ena8led, Thar every perfon and perfons which bath,

or claimeth to bave any eflare or imtereft, of, in, or our of

any land of any of the perfons artainted fince 18 Eliz. ot

1 anrolled

Skin, 603, 604.
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surolled of Record, net certify’d into the Exchequer, made fince
1 EL. Ly anyof the perfons atiaintedfince 18 EL of Treafon, for
confpiring of the Queen’s denth (as the faid Treafon of Sir Fr.
Englefield was) within 2 years after the laft day of this foffior
of Parlinment, [ball openly Ppew, and bring forth, into the
Queen’s Majefty's Court of Exchequer, the fame, bis, or their
grant, conveyance and afjurance, and there in the Term-time,
in open Court, the fame fball offer and exhibit, or upon bis, or
their Oath, affirming that they have not the fame, nor cax come
by it, or that it was never pus in writing, then the effett
thereof to be entered and inyolled of Record, or elfe every fuch
conveyance and affsrance fhould be void and of none Effet so
all intents and purpofes: Saving to every perfon-and perfons
(other than parties and privies to fuch conveyance, and fuch
as [ball not exhibit the faid conveyance according to the true
wmeaning of this AEt) all fuch right,&e. Andafterwards 19 Mar.
31 EL the Queen by her letters patents under the great feal,
reciting the ufes and the provifo of tendering of a ring, and
that the benefit and advantage of the faid Condit. is given to
her by the Stat. of this realm, did de;ute, authorife, and in
her place and perfon put, R. Broughton and H.Bouchier,
jointly and feverally to deliver or offer the ring of gold to En-
glefield the nephew, to the intent to make void the ufes in the
indentures ; and that they fhould certify into the Exchequer,
what they fhould do in the premiffes. Broughton and Bouch,
8 Mar. 51 El offer the ring (and read to him the patent) to
the faid Fran. the nephew, which he refufed : All which falls,
with the patent they cerrified into the Exchequer 19Mar.31
EL and the life of Sir Fran. was averr'd, §&¢. And the Def.
were charged for intrufion 20 Mar. 31 El. and with the cut-
ting of certain Trees of Elm and Afh, and certain Under-
woods. And in this cafe, after many arguments at bar, and
upon open argument at bench thefe points were refolved :
1. The Queen as Ten’t pur auter vie, made a leafe for 40
years; altho’ the Queen (having only an eftate pur auter vie)
could not abfclutely contralt for a leafe for 40 Years, yet
without any recital or mention of the eftate for Life, the leafe
is good ; for the leafe for years is in judgment of law lefs than
the leafe pur auter vie, and the Queen doth not any wrong
or prejudice to any by the demife, and is not deceived in her
rant ; forin Judgment of the Law itisaleafe for 40 Years, Moor 321.

if ceftui que wvie fhall fo long live, but if the Queen had
ﬁranted a greater Eftate than fhe lawfully might, as an E-
ate in Tail, or imFee, there becaufe fhe could not lawfully
do it, fhe was deceived, and by confequence. her grant
void. See now the cafe of Altor Woods, in the 1ft part of

my Reports. And it was faid, that if the Queen grants z0- 1Co. 50.b. ke,
tum flatum fuum (having a Term, or Eftate for Life, Extent,
or other particular Eftate) it is good enough; for the
' - Queen
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Quéen doth not grant more than fhe may do by the law, nor

fa)s Co. 55. b- doth any (#)wrongsor makeAlterat.of any eftate by her grant.
Dav.75.a b, And it was objected, that this Condit.fhould not be given to
11 Co. 72. 2. the Queen by the Stat. of 32 H.8.c.20. for 3 Reafons : 1. This
2 (l)n(i.ifs;:. . Condit, is annexed to Sir Francis with {uch ipfeparable pri-.
13 4. oo vity; that it cannot be given to anoth. for in this cafe the fub-
Plow.246.b. {lance of the Condit.isthe intent and mind of Sit Fran.but be-
487.b. Cr. Ar- cayfe his intent and mind cannot appear without an overt aét.
ol r{{eff;@. for this caufe the ring fhall be tendered as a Declarat. of his
Noy 182. intent, which was inward and fecret to himfelf, fo that the
g"é’g 416.  tender of the ring is only the outward ceremony, but the fub-
0%%-317-  flance of the Condit. is the mind and will of Sir Fran. which
cannot be transfert’d to anoth. Alfoin this cafe nature is made

judge, for the uncle is to judge of the quality and difpofition-

of the nephew,and whether he gives his uncle caufe to revoke

and difannul his eftate;and therefore as natural love and affect.

cannot be transferred to anoth. fo this conveyance,of which na-

tural love and affe. is the caufe of the creation of it, and the

judge of theDeterminat.of it cannot be revoked or determined

by any other ; and all this agrees with the reafon of the com.

(6) Vangha8o. Law ; for the () wardfhip of the eldeft Son, which the law
33(:‘?)' ]6‘ S b of nature gives the Father, is infeparable, and cannot be for-
éalvm’z' Cafz. feited or transferred to another, as itis agreed in 53 H.6. And
3 Co.39.a.  Homage Anceftrel is infeparable,becaule it is annexed to the'
lz’lf’n"}'i 9+ 3 blood of the Ld. and the Tenant. 2. By the general words of
Br. ga'rdfdé', the A& of 53 H. 8, Conditions feparable, and which may be
Br. forfei~. 70. performed by others,and not infeparable, are given to the K.
Co. Lit 84.b. 55 appearsby divers cafes founded on general A&s of Parliam.
bere put, and after agreed. 3. It was objected, that this be-

ing a collateral Condit. altho’ the Condit. be given to the K.

. the Benefit of it, if it be performed, yer the Performance.

of it is not given to the K. by the faid A&. and therefore Sir.

Francis ought torender the ring, and not the Queen. And

therefore fuppofe that the Condit. had been, if the Ch. Juft.

of England for the Time being, fhall tender a ring after the

attainder of Sir Francis, the Queen cannot tender it ; and

the reafon of the Books in 12 H. 4. 2.8 9 H.7.17 & 20.7%

(c) 9Co. 78.a. H. 8. Dyer 1.8¢c. was urged, where collateral (¢) Conditions
792'12RB0.4]<'>3§/?1’ cannot be altered, and other things taken in Satisfattion of
‘Ii'i 1 Rol. them between the fame Parties, a fortiori here, for here the
Rep. 296, 297 perfon, who by exprefs words ought to perform the Condit..
COr.EL "§6’ 193: fhall be changed. As to the 11t and 2d Obje&tions, Manwood
ggd{l’“ﬁ;g,lw_ Chief Baron, and the whole Court held, That the whole
Co. Lit.212.b. Force- and Effe&t of the Condition in the Cafe at Bar
ffgka- Ak E’-g did confit on the Tender of the Ring ; and the o-
Pelm. 550, 7*ther Matter of the Reafon and Caufe, which moved
-~ - and induced him to leave the faid Power and Bridle in
(4)Latch 71. himielf, was not any Parcel of the Provifo, but a (#) flou-
*&’3’6' {35- rifh (as he termed it) and Preamble, and nothing is Pars
* «cel of the Condition but that which comes after the

' I provifo,
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provifo, and that is the tender of the Ring. And as to thaf,
the faid difference was taken and agreed by the whole Courr,
Jeil. Between conditions which are perfonal and individual
and cannot be performed by any other 5 and conditions which
are not {o infeparably annexed to the Perfon but that they
may be performed by any other; as it was refolved in the
Cafe of Tho. D. of (¢) Norfolk, who i1z Aino 11 El. conveyed (4) Lacch 167,
his lands to the ufe of himfelf for life, and afterwards to the Ig"f’d' RP?P 17,
ufe of Philip E. of Arundel his eldeft Son in tail, with di- 53 ¥t
vers remainders over, with provifo, that if he fhould be 2 Roll’s Rep.
minded to aiter and revoke the faid ufes, and fhould fignify 32!, 39
his mind in'writing under his proper hand and fedl, and fub- 6;'&70 277,’ 1233’.
fcribed by three credible witnefles, that then, &c. And af- Palm. 35
terwards the faid Duke was attainted of High Treafon, that O;Benl. 150,
this provifo or condition was not given to the Queen by the ,'_3]50 n;; g7
faid A& of 33 H.8. becaufe the performance of it was () Styles 196,
petfonal and infeparably annexed to his Peflon, that is to fay, (6) Palm. i1,
to fignify his mind by writing under his own proper Hand,
which none could do but the Duke himfelf: upon which point
all the Pofleffions of the Dukedom fo conveyed vt fupra were
faved, and not forfeited by the Attainder. 53 H.6. 56. The
Templers held divers of their Pofleffions in (¢) Fraukal- (c)Larch 69,71,
moign (which Tenure, as Lirtleton faith, is annexed in privi- l(‘:’(f ‘[Sj? T41.
ty to the Blood of the Donor) and afterwards they wete dif- 3 Co s b
folved, and by Parliament, anno 17 Ed4. 2. their Poffeffions Moor 112, 322,
were given to the Hofpitalers,to hold them in the fame man- 37 Ii‘ 6M(5)6- b,
ner as the Templers held, yet they by thofe general Words ,é’s, e
fhould not hold in Frankalmoigrn, becaufe the Privity of the
‘Tenure on the Part of the Tenant doth not continue,and this
privity being perfonal and infeparable, by the general Words (4) 3E.5.115,
of the A&t was not transferred to the Holpitalers. The fame K,t - }f;"-s-b-
. . . [ PN 50, 5371,
Law of an Impropriation of a Church, which alfo is an incis Fuw.Grants 5o,
dent infeparable to the relig. houfe to which the Chu. is im- Plo. Leon. 17,
propriate. And therefore it is adjudged in P. 3 E4. 3. (4) that g’;)~+]‘;°°“- 17,
the Hofpitalers by the faid A& of 17 E4. 2. fhould not have Moor 3‘;;
the Impropriation, for it was infeparably annexed to the Cor- Latch 30, 6o,
%mration of Templers, which thing confifting in infeparable zﬁgﬁf‘s"R‘?-
Privity by general words of an A& of Parl.fhould not be tranf- 319, 3., 3'?;.
ferr’d to others. So was it adjudged Z7in.25. El in the Marq, 1 Leon. Rep.
of Winchefts Cafe, (which fee in the 5d partof my Rep. 2.) fd;;;ﬁ
That by the general words of all Hereditaments,§5c.aWrit of L, Reg.' 166,
(¢) Error which a Perfon attainted had was not given to the Cro. El. 33y,
King;for a\Vrit of Error is a Writ which lieth in Privity.And Ogg“z’-" b
the Chict Baron faid, That he never faw in any A& of At- : Ion}as‘;},g' ‘
tainder (f') Aétions which belonged to the Perfon attainted (f) Hob. 341.
given to the King. Inthe time of H. 8. Br. Corodie 3. it is 25011250ch‘174
held, Thata (g) Founderfhip, which alfo is a Thing an- fx@’éo. e
nexed infeparably to the Blood of the Founder, fhould not 5. 2.0,
be forfeited by Attainder, wide L. 5. Fd. 4. * But in the Moor322.

. A . Lecn. 134.
Cafe ar Bar, the Condition, ﬁ‘é the Tender of the* Cr 7173?!7.

Ring * Q,
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Ring is not annexed to the Perfon of Sir Francis, but any
other may do it as well as himfelf. The fame Law of Paym,
of Money, delivery of Gold Spurs, or other like. As to‘thg
third Objelion it was refolved, That when the Statute gives
the Condition to the Queen, that the Performance thereof
(which is not perfonal, and infeparable) is alfo given to the
Queen, as incident to it: For the Performance is the Sub-
ftance and the Effeét of the Condition ; and the Statute puts
the King in the Place of the Perfon atrained, to do that for
the Performance of the Condition, which is feafible, and
which is not infeparably annexed to the Perfon of him who
is attainted. 4. 1t was objeéted, That altho’ the Condition
fhould be given to the Queen, and the Performance of it al-
{o, yet the Leafe fhould not be void, for the Eftate for Life

(8)CoLivry2.b of Sir Francis was not fubje& to the Condition. For an (4)

1 Co. 121, 2,

1Mod. Rep. 39,

1 Anderf] 318,
Plow. 352. b,
Poph. 71,

*27H. 8. cap:
10.

ufe at the Com. Law was a Truft and Confidence repofed in
one Perfon, that another Perfon fhould have the Profits, fo
that there ought to be a Separaticn of the Pofleflion and of
the ufe, either by Covenant, or Feoffment, Fine, or other
Conveyance, by which there is 2 Tranfmutation of the Pof-
feflion: But in our Cafe he himfelf ftood feifed to theufe
of himfelf for Life, which. could not be as an ufe, for he
himfelf is Ter-tenant and there is not any Separation of the
Pofleffion, and it is not any Truft or Confidence, and he
could not have a Subpena againft himfelf before the Statute ;
and the Stat. of ¥ 29 H. 8, doth execute the Poflefflion to him
only who hath an ufe, and who had not a Poffeffion before ;

. but Sir Francis in our gafe llad the Pofleflion before, and

{513 Co $6.

() 2 Rel. 735.
Plow. 309. b,

therefore the Stat. cannot give Poffeffion to him, but his
Eftate for Life was Parcel of his old Effate. And npote,
The Stat. of 27 H. 8. faith, To the ufe of (£) anather Per-
fon, &c. fo that another Perfon ought to have the ufe, than
he who hath the Poffeffion. -And wide 50 H. 8. Fecffments
al ufes Br.47. Ceftuy que ufe in Tail before the Stat. was en-
feoffed by the Feoffees 5 and afterwards the Stat.of 27 H. 8.
was made, the Stat. fhall not give him a Poffef. in Tail ac-
cording to the ufe, becaufe he had the Poffef. before, becaufe
there was not any Separation or the Ufe and Poffefl at the
time of the making of the Stat. And then if the Eftate for

Life be Parcel of his old Eftate, it is not fubjeét to the faid

Provifo or Condit. and by Confeq. by the Perform. of the
Condit. the Eftate for Life is not defeated,and then the Leafe
for 45 Years, which is derived out of it, remains good. But
it was refolv’d by the Court, That Sir Francishad the Eftate
for Lifc by the Limitation of the ufc, and the Operation of
the Stat. of 27 H.8. And they much relied upon the Reafon
and Rule of B4i7201’s Cafe in Plow.Com. That a Man for the
Advancement (¢) of his Heirs Males, may Covenant to ftand
fzifed to the ufe of himlelf and the Heirs of his Body, in that

cale there is no Separation of the Poffefl and Ufe, and y}ft
the

-
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the Statute doth create an Eftate in Tail in Poffeffion in himi;

in which Cafe the whole Eftate-Tail is in himfelf: but that

is for the Benefit of the Heir Male, altho’ he is iz fururo,

and not iz prefenti,for none can know who fhall be his Heir

Male, for () Solus Deusjfacit heredes, non homo. But in this () poyis 534,
cafe it is for the Benefit of the Neph. iz prefenti to have the Co Lie. 7. b,
ufes raifed according to the faid Indentures. 5.1t was objeéted, 21- 56. 4-
that altho’ the eftate for life be defeated by the condir. yet

the Q. fhould not avoid her own leafe ; For when the Q.hath

an Eftate for the Life of another, and alfo a Conditign in her

by. the Statute of 33 H. 8. and fhe makes a Leale for Years,

altho’ the Queen doth perform the Condition, fhe fhall not

avoid the Leafe. As if in fuch Cafeca common Perfon had

had the Eftate for Life, and the Queen the Condition, and o
the common Petfon had made a Leafe of the Land, and the Co. Lit. §o1.2,
Queen had confirm’d it, and afterwards the Condition is
performed, yet the (2) Leafe is good. And if the Mortgagee (5%(1\’{00" 324
makes a Lezafe for Years, and the Mortgagor confirms it, 3,07, 4§fp‘
and afterwards the Condition is performed, the Leafe thall Godb. 311,
not be avoided. And Arden’s Cafe was cited. Tenant in 314, 323.

(¢) Tail makes a Leafe for Life, now he hath gained a new (¢) Moor 32¢.
Fee by wrong, and afterwards he grants a Rent-charge Poph. so.

or makes 2 Leafe for Years, and afterwards Tenant for ég‘e’];ii*;;r]f'a,
Life dies, he fhall not avoid his Charge or Leafe, altho’ Br. Co.rlduji;)r;
he be in of another Eftate, becaufe he had a defeafible Pof- 249. ‘
feffion, and ancient Right, the which, if they be in feveral *Rol-Rep-320.
Hands, fhould be good ; as the Leafe of one, and the Con-

firmation of the other, and being in one Hand fhall be as

much in Judgment of Law. Note ; the Leafe is the fironger

Cafe than the Charge, 11 H. 3. 21.4. Edrich Tenant in

Tail made a Feoffm. to his ufe upon Condition, and after-

wards upon his Recognizance the Land is extended by the

Statute of 1 R.(4) 3. and afterwards he performed the Con- (4) 1. R. 3.
dition, yet the Intereft of the Conufee fhall not be avoided, cap. 1.

and yet the Eftate is changed caufz qua fupra. And all thae* Co. 147. 3.
was affirmed by the Court, But as to that it was refolved,

That the demife of the Queen fhould not enure (to her fpe-

cial Prejudice) to (¢) two Intents, f6il. to a demife of the (¢) Lane 121
Land, and alfo to a Sufpenfion of her Condition, by which

fhe might defeat the Eltate for Life, and the other Eftates

as it fhould in the Cafe of a common Perfon, or to a De-

mife in refpec of her prefent Eftate for the Life of ano-

thor, and alfo to a Confirmation in refpect of her Condi- Poph. 150. b.
tion ; by which otherwife ‘the might defeat the whole, as

it fhould be alfo in the Cafe of 2 common Perfon. For

the Grant of the Queen fhall be taken according to

her exprefs Intention compreliended in her Grant,

end fhall not extend to any other Thing by Cenfiruc-

G2 tion
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tion or Implication, which doth not appear by her grant
that her intent did extend to. And therefore in fuch Cafes
the Queen ought to be truly informed, and fhe ought to
make a fpecial and particular Grant, which by exprefs
Words may enure to all fuch feveral Intents as are defir'd ;
as 17 E. 5. 39. An Advowfon held of the King is aliened to
an Abbot ; now the King hath Title to the Advowfon for
the Mortmain, and afterwards the King by his Letters Pa-
tents grants to the Abbot that he may hold the Advowfon
to his own Ufe, yet he fhall not lofe the Advantage of the
Mortmain, for when the King hath two Rights in him, he
cannot exclude himfelf of ,both without fpecial Words. Zide
9 H. 3. 14. Ploww. Come. 397, &c. And if in this Cafe the
Demife of the Queen thould amount to a Confirmation by
force of her Condition, or if the Demife fhould amount to a
Sufpenfion of the Condition, then upon that it would follow,
that the during the Term could not perform the Condition,
which would be very prejudicial to the Q. 4. And as to the
faid Tender by force of the faid Letters Patents, and the
Certificate thereof into the Exchequer,it was objeéted, That
the fame would not be fufficient, but the Tender ought to
be found by Office, for altho’ the Letters Patents are of Re-
cord, yet the Tender itfelf is Matter in Faét, which oughtro
be found by Office ; For the Certificate of the Bifhop by
force of the King’s Writ, or of the Marfhal of the King’s
Hofas in 2 Ed. g.1.which and fuch like, are not traverfable,
but are trials in law, and fhall bind the parties. But in our
Cafe, if this Certificate,which is not made upon any ordinary
Courfe of proceeding, fhould be good in Law, it would be a
great Prejudice to the Party ; for no Certificate, which is al-
lowed and warranted by the Common Law, is traverfable;
and then the Matter might be falfe, and the Party difinhe-
rited,and yet he fhould not have any Remedy, which would
be very inconvenient. But it was refolved by the whole
Court, That the Tender and Certificate in this Cafe was
good enough, and that the Party grieved, if it be falfe,
might traverfe the fame, and fhould not be concluded by
it, for it was not in the Nature of a Trial, but of a Record
to inform and fatisty the Queen of her Title. Alfo they
rclolved, That prefently by the Tender of the Ring accor-
ding to the faid Provifo, or Condition, the Ufes were deter-
mined and void in Law, and by Confequence the Land
vefted in the Queen by force of the Attainder, and of the At
of 353 H.8. 7. It was objeited, That the faid Conveyance
was void by the A& of 28 Eliz. and then was Sir Francis
at the Time of his Treafon committed, and Attainder
thercupon, feifed of the faid Lands in Fee, which we;cre

. or
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forfeited to the Queen, and vefted in her by the faid A& of
33 H.8. and by confequence, the faid Leafe made by the
Queen (being at the Time of the making thereof feifed in
Fee) isgood. And to prove that the Conveyance was void.
by the Statute before the faid Tender of the Ring, fo that
the Eftate was not defeated by the Condition, but the Con-
veyance in which the Condition was contained made void by
the A&t of 28 EL before the {aid Tender of the Ring, and
before the Leafe made ; The Words of the Statute are, Moor 446.
That every Perfon, &c. avithin two Years after the laft
Day of that Seffeon, fball openly fhew and brz'ﬁgfortb into the
Exchequer bis Conveyance, and there in the Term-Time in ‘
open Court fhall exhibir, &e. the fame to be entred and in-
rolled of Record, &c. And the Tender of the Ring was 18.
Mare. Anno 31, before which Day all the Terms in the two
Years were paft; fo that after Hillary Term palt Auwo 51,
it was not poflible that the Conveyance fhould be enrolled
within the two Years in open Court in Term-Time. For the
two Years paflfed by Effluftion of Time before Esficr
Term ; Ami) therefore prefently after Hillary-Term pafled,
the Conveyance was void ; and by Confequence the Condi-
tion alfo. And thereupon the Cafe in Temp. E. 1. Covenant 5Co.11. 2.
29.& F. N. B. was put, That altho’ the Covenant be that gior;;’ Bl' 135.c,
he leave the Wood in as good plight, &¢. at the End of the , Ro)?[{i’p?“z'
Term, if the Leflee cuts down the Trees, the Leflor fhall 332, 347-
prefently have an A&ion of Covenant, for it is not poffible ©040- 335-
that he leave the Trees, &¢. at the End of the Term, fo
that the Impoffibility of the Aét fhall give a prefent Aétion
upon a future Covenant. But it was refolved by the Court,
That at the Time of the Tender of the Ring the faid Con-
veyance, and by Confequence the Condition was in Force.
And their Reafon was, becaufe the Statute doth not require
that the Enrollment of the Conveyance, which isthe A&
of the Court, fhould be within the two Years; but the
fhewing and exhibiting thereof, which is the A¢t of the
Party, ought to be within the two Years: For as to the
fhewing and exhibiting of the Conveyance, the Words are
(within two Years, &c. fball, Sc. there in the Term-time in
open court exhibir the fame) then the next words following
are, (10 be entered and envolled of Record) fo that no time is
limited when it fhall be enrolled ; but if the Words had
been, (and then and tere fball be entred and inrolled of Re-
cord) then the Conveyance ought to have been enroll d with-
in the = Years: butas the Wordsare, it may be enrolled after
the 2 Years paft. And this wasthe firft Cafe (that I know) that
was argued and adjudged on the {aid A& of 33 H. 8. which
gives Conditions of Perfons attainted of Treafon to the King.
And in the Argument of this cafle, the Cale of 7. Markenfield
Efq;an. 19Fl.inthe Excheq.end divers other Cafes of Perfons
artainted of Treafon, who had Power of Revoc, were cited d
G 2 an
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2nd on Confideration of them by the Barons, they refolved-
wt fupra, and gave Judgment for the Queen. Bat the
Counfel of Fran. Englefield were not fatisfied with the
Judgment, and chiefly as to this principal Point : For they
conceived, that, as this Cafe is, the Condition was fo infepa-
rably annexed to the Perfon of Sir Francis, that it was not
given to the Queen by the faid At of 33 H.8. And their
Advice was to bring a Writ of Error. But at the next Par-
liament, fGil. 35 Eliz. a fpecial A& of Parliament was made
to eftablifh the Forfeityre to the Queen.

7he Cafe of SWANs.

Trin. 34. Eliz.

Etween the Queen, and the Lady Fosn Young, late the
Wife of Sir Fobn Young Knight, deceafed, and Thomas
Saunger Defendants, the Cafe was fuch 3 An Office was
found at W, in the County of Dorfer, 18 September Ann,
32 El before Sir Matthew Arundel and other Commiffion-
ers of the Queen under the Great Seal, Quod 2 villa de
Abbotsbury, iz pred’ Com’ Dorlet, ufque ad mare per infu-
lam de Portland i eodem Com’ eft quedam &ftuaria, Anglice
a Meer or Fleet, iz quam mare fluir & refluit, in qua
guidem zfluaria funt 500 cigni, quorum 4xo. fuunr albi, &
90 funt cignetri, & quod omnes predifti cigni €5 cignetti
Junt in poffeffione J. Young & Tho. Saunger, & guod quili-
bet eorum eft valoris 25. 6 d. quodque major pars tempore
captionis di€te inquifitionis minime fuer’ fignar : which Of
fice being certified into the Exchequer, a Writ was dire@ed
to the Sheriff of the fame County to feife all the
faid white Swans not marked, by force whereof the
Bheriff returned that he had feifed 400 white Swans
To which sfierwards, fiils, Hill, 34 Eliz, the faid

Joan
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Foan Young and T ho. Sounger pleaded 5 Quod pred’ «ftua-
via ffve aqua, jacet in Paroch’ de Abbotsbury in Com. Dorfet
(and abutted it) and that before the Inquifition taken, The
Abbot of Abbotsbury was feiled de pred’ #ftuariafS de ripis
&9 folo ejufdem in Fee, and thar at the Time of the Inquifi-
tion,and Time out of Mind, fuir € adbuc eft guidam volarus
cignorum & cignettor” feror’, vocar’ a Game of wild Swans,i7
eftuariafive aquailla, & ripis &S folo ejufd’ nidificant’, gignen’
& frequentant’ Anglice haunting,de quo quidem volatu cignor’
& cignetror’, pred’ Abbas & omnes predeceffores fui Abba-
tes Monaflerii pred’, per totum tempus preditt® babuere &
gavifi fuerunt, & habere & gaudere confieverunt, tor’ profic’
& increment’ omnium § [ingulor’ cignor® & eignettor’ feror,
in eftuaria prednidificany,gignen’ & frequent’ gui quidem
cigni €5 cignetti per rotum rempus pred’ fuerunt fer € natu-
re, & infra idem tempus iidemn cigni € cignertt feu eovum
aliqui aliquo figno non ufi fuiffent,nec confueviffent fignari,
nifi qa’ pred nuper Abbas & predeceffores fui pred’ per to-
tumn tempus pred’ adeorum libitum quofil’ (en aliques de mi-
noril’ cignestis annuatine pullulanrquos ad ufum & culing ¢
bofpitalitatis fue ftarnerunt expendend’, in bunc modum an-
nustim fignare confueverant, & ufl fuerunt, viz. amputaye
mediane junturam unius ale, Angl to cut off the Pinion of
one Wing, cujuflib’ talis cignetriea intentione,qd’ cignerti fic
ampurar: minane valevent avolare. And afterwards the faid
Abbot furrendred the Premifles to K. H. 8. who Aun. 35th
of hisReign granted to Giles(a) Strangways Elq; by his Let- (a) Dav.57. 8.
ters Patents wuter alia, totam illamn libevam Piftariam nofty
in aqua, vicar’ the Fleet in Abbotsbury pred’; ac omnia me-
SJuag’, aquas, pifar & ceterabereditam’ moftr quecung; in
Abbotsbury, i1z 4ift> Come® Dorlet difF nuger Monaflerio,t<e,
adeo plene & integre, &¢. € in tame amplis modo & forma,
&Jc. and that the faid Giles died, and it defcended to Giles
Strangways his Coufin and Heir, who demifed to the De-
fendants the faid Game of Swans for one Year, £c. and
prayed guod manus 4ifte Doming Regine amoveantur. Up-
on which the (%Jeen’s Attorney did demur in the Law.
1. It was refolved, That all white Swans not marked,
which have gained their natural Liberty, and are fwimming
in an open and common River might be feifed to the King’s
Ufe by his Prerogative, becaufe Yolatilia, (que funt fere
nature) alia funt regalia, alia communia : and fo Aquatili-
um, alia funt regalio, alia communia : as a Swan is a Royal
Fowl ; and 2ll thofe, the Property whereof is not known,
do belong to the King by his Prerogative: and fo (5) (6) Dav. 5C.a,
Whales and Sturgéons are Royal Filh and belong to the SEmF Praog.
. . " . 37. b, 38, a,
King by his Prerogative. And there hath been an ancient {Co. 105, b,
Officer of the King's, called Magifter deduétus cignorum, Plowd. 315, b,
G4 which
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which continues to this Day. Butit was refolv’d alfo,that the
Subject might have Property in white Swans not marked, as
fome may have Swans not marked in his private Waters, the
Property of which belongs tohim,and not to the King;and if
they efcape out of his private Waters into an open and com-
mon Riverhe may bring them back and take them again.And
therewith agreeth Bracion, lib. 2. c. 1. fol. 9. §i autewn anima-
lia fera facla fuerint marjnera, €5 ex confuctudine eunt & re-
deunt, volant & revolant, (ur funt Cervi, Cigni, Pavones, €&
Columbe, § hujufinodi) eoufq; noftra intelligantur guamdin
babuerint animum revertendi. But if they have gained their
patural Liberty, and are {wimming in open and common
Rivers, the King’s Officer may feife them in the open and
common River for the King: For one white Swan without
fuch purfuir,as aforefaid,cannot be known from anpther, and
when the Property of a Swan cannot” be known, the fame be-
ing of its Nature a2 Fowl Royal, doth belong to the King 5
and in this Cafe the Book of 7 H.6.27. b. was vouched,
where Sir Fobn Tiproft brought an A&ion of Trefpafs for
wrongful taking of his Swans ; the Defendant pleaded that
he was feifed ot the Lordfhip of 8. within which Lordfhip,
all thofe whofe Eftate he hathin the faid Lordfhip, bad had
Time out of Mind, all Eftraies being within the faid Ma-
nor ; and we fay that'the {aid Swans were eftraying at the
Time in the Piace where, §&¢c. and we as Landlords did
feife and make Proclamations in Fairs and Markets, and fo
foon as we had Notice that they were your Swans, we deli-
vered ’em to you at fuch 2 Place. The Plaintiff replied that
he was feifed of the Manor of B. joining to the Lordfhip of
S. and we fay, that we and our Anceflors, and al] thofe, &%.
have ufed Time out of Mind, to have Swans fwimming thro’
all the Lordthip of S.and we fay, that long time before the
taking we put ’em in there, and gave Notice of ’em to the
Defend. that they were our Swans sand prayed his Damages,
And the Opinion of Strznge there was well approved by
the Court, That the Replication was good: For when the
Plaintiff may lawfully put his Swans there, they cannot be
Eftraies, no more than the Cattle of any can be Eftraies in

~ fuch Place where they ought to have Common ; becaufe

they are there where the Owner hath an Intereft to put ‘em,
and in which Place they may be without Negligence or
Laches of the Owner.  Out of which Cafe, thefe Points
were obferved concerning Swans : 1. That every one who
hath Swans within his Manor, that is to fay, within his pri4
vate Waters, hath a Property in ’em, for the Writ of Tref-
pafs was of wrongful taking ‘his Swans: f7/. Luare cignos
Juos, &c. 2. That one may preferibe to have a2 Game of
Swans  within his Manor, "as well as a Varren, of
Park, 3. That he who hath fuch-a Game of Swang
may prefcribe, that his Swans mey fwim within the

C ' Manor
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Manor of (4) another. 4. That a Swan may be an Eftray, and (s} 3 Keb. 275,
fo cannot any other Fowl, as I have read in any Book. In
() 2R. 3. 15. b. &0 16. 2. The Ld. Strange and Sir Fobn Charl- (¢) Cr. El2ys.
ton brought an Aftion of Trefpafs againft three, becaufe the
Defendants had raken and carried away 4o Cignetrs of the
Plaintiffs in the County of Bucks, to his Damages of 10 One
of the Defendants pleaded, That the Water of the Thames ran
through the whole Realm, and thar the County of Buckingham
is adjoining to the Thames, and that the Cuftom of the fuid
County of Buckingbam is, and hath been Time out of Mind,
That every Swan (for Cigner in the Book is taken for a
Swan) which harh its Courfe in any Water, which Water runs
to the Thames within the fame County, That if any Swan
comes on the Land of any Man, and there builds, and bath
Cignets on the fame Land, that then he who hath the Pro-
perty of the Swan fhall bave two of the Cignets, and he who
hath'the Land fhall bhave the third Cigner, which thall be of
lefs Value than the orher two; and that was adjudged a good Cro. El. 725,
Cuftom, becaufe the Poffeflor of the Land futfers them to
build there, wherc he may drive them off. And by this
Judgment it alfo appears, That a Man may alledge a Cuftom
or preferibe in Swans or Cignets.  And in the fame Cafe it is
faid, That the Truth of the Matter was, that the Lord Strange
had certain Swans which were Cocks, and Sir Fobn Charleton
certain Swans which were Hens, and they had Cignets between
them; and for thefe Cignets the Owners did join in one A&ion,
for in fuch Cafe by the general Cuftom of the Realm, which
is the Common Law in fuch Cafe, the Cignets do belong to
both the Owners in common equally, fo. to the Owner of the
Cock, and the Owner of the Hen ; and the Cignets fhall be di-
vided betwixt them. And the Law thereof is founded on a Rea-
fon in Nature ; for the Cock-Swan is an Emblem or Reprefen-
tation of an affcflionate and true Husband to his Wife above all
other Fowls ; for the Cock-Swan holdeth himfelf to one Female
only, and for this Caufe Nature hath conferred on him a Gift
beyond all others; that is, to dic fo joyfully, that he fings
fweetly when he dics; upon which the Poet faith;

Dulcia defelta modulatur carmina lingna,

Cantaror, cygnus, funeris ipfe [ui, Erc.

And therefore this Cale of the Swan doth differ from the
Cafe of Kine, or other Brute Beafts. Vide 7 Hen. 4. 9. And it
was agreed, that none can have a Swan-mark, which in Latin
is called (cigninota) unlefs it be by the Grant of the King, or of
his Officers authorized therefo, or by Prefeription.  And if he
hath a lawful Swan-mark, and hath Swans {fwimming in open
and common Rivers, lawfully marked therewith, they belong
to him ratione privilegii. But nonc fhall have a Swan-mark, or
Game of Swans, unlefs he hath Lands or Tenements of an Eftate
of Freehold of the yearly Value of § Marks, above all Charges on
Pain of Forfeiture of his Swans, whereof the K. fhall have one
Moicty, and he who feifes fhall have the other Moiery ; and that
is by the Stat. of 22 Ed. 4. cap. 6. And he who hath fuch Swan-
mark may grant it over. And thereof I have feen a notable Pre-
cedert in the Time of Hen. 6. which is fuch, Notum fit omnibus
pominibus prefentibus €0 futurisy quod ego J. Sseward Miles, dedi €

conce
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conceffi Tho’ i’ meo primagenito 86 heredit’ fuis, cigninot me-
am aymor’ meoyr’, prout in margine latevali pingitur,que mibi
jure bereditar’ defeended’ poftmory’ J .Steward mil patrismei:
Habend' [Tbi &5 heredil’ fuis, una cum omnil’ cignis & cigni-
cul’ cum ditta nota baculs nodati fignat’, fub condit’ 94’ quiliy’
feria folis durante vita, 4 gula Augufti ufg; ad Carnifpriviun
apud dond’ meam de Darford, unum cignicul’ bene fignar’ mibi
aut meis deliberet, qd’ {7 defecerir, tunc volo, 94’ boc prefens -
chivographum caffesur penitus, & pro nibilo habeatur. In cuj'
rvei teftinon’ ad inftans’ Matilde uxor’ mee, mevm figil’ fecret

3 Intt. §8, 109, Chrifti crucifixi prefentil’ feci apponi. Hiis teftib’ R. Clerico,

1i{o.

Cro. El 1253.
Cro. Car. 333.
545, 554

Co. Lit. 47.2.

Do pl. 314.

J. de Conyers, Alano Fabro,& al’. Dat. apud dow’ meam man-
Sional’ de Daxf. in vigilia S:Dunft’ Ep* an’ Regni Regis Hen’
poft conqueft’ Angliz fexti 14. Andin the Margent was painted
a little ragged Staff. And in this cafe it was refolv’d, That in
fome of ‘’em which are fere nature, a Man hath jus proprie-
tatis, 2 Right of Property, and in fome of ’em a Man hath
jus privilegii, a Right of Privilege. And there are 3 Manner
of Rights of Property, f¢il. Property abfolute, Property qua-
lified, and Property pofleflory. A Man hath not abfolute?’ro-
perty in any Thing which is fere nature,butin thofe which

" are domite nature. Property qualified and pofieflory 2 Man

F.N.B. 86. M.
87 a. Cr. Car.
388, §54.
Co. Lit. 47. a.
F.N.B.g7. a,
Co. Lit. 8. a.
Cro. EL 372,
Kelw. 118, a,
Owen 20,
Goldf 129.
Rol. 916.
entw. 81.

may have in thofe which are fere narure, and to fuch Pro-
perty a Man may attain by two ways, by Induftry, or 7atione
impotentie & loci, by Induftry as by taking them, or by
making them manfueta, i. e. manui affieta, or domefbica, i.ec.
domui affueta: But in thofe which are fere narure, and by
Induftry are made tame, a Man hath but a qualified Pro-
perty in’em, feil. {o long as they remain tame, for if they do
attain to their natural Liberty, and have not animum rever-
tendi, the Property is lofY, ratione impotentie € loci : As if
a Man has young Shovelers or Gofhawks, or the like, which
are fere narur#, and they build in my land, I have pofieflory
Property in’em, for if one takes’em when they cannot fly,the
Owner of the Soil fhall have an Aétion of Trefpafs, Quare
bofcuns funm fregit, & tres pullos efpervor’ fuor’ or ardear’
Suar® previi tantum, nuper in eod’ bofto nidificant’, cepir &
afportav’ ; and therewith agreeth the Regift’and F. N. 3.86.
L. 89. K. 10Ed. 4.14. 18 F4. 4.8. 14 H.8.1. 4. Stamf.
25. 5. 8¢, vid. 12 H.8.4. & 18 H.8.12. But whena Man hath
favage Beafls ratione privilegii, as by reafon of a Park, Wat-
ren, &5¢. he hath not any Property in the Deer, or Conies, or
Pheafants, or Partridges; and therefore inan Attion, Quare
Parcum, Warrennanm, §c. fregit & iuntrav’, & 3.damas, le-
pores, cuniculos, phafianos, perdices, cepit & afportavit, he
fhall not fay (fizos) for he hath no Property in’em, but they do
belong to him ratione privil’ for his game and pleafure, fo
long as they remainin the privileged Place ; for it the Owner
of the Park dies, his Heir fhall have ’em, and not his Execu-
tors or Adminiftrat’ bec¢aufe withoyt em the Park, which is an

. Inheri-



Part VII.  The Cafe of Swaxs. 18

Inheritance, is not compleat ; nor can Felony be committed 3 Inft. 98, 99,

of them, but of thofe which are made Tame, in which a '°% '

Man by his Induftry hath any Property, Felony may be

committed. And therewith agrees the Rule of the Book in

3 Hé6.55.b. 8E.4.5.b. 22 H. 6. 59, which is ill reported,

and 43 E. 4. 24. vid. 22 Aff. 12 H. 8. 5. 13 EL Dyer 306.

38 E. 3. 10. Vide 2 E. 2. tat. Difkrefs, 2 E. 2. Avowry 182.

But a Man may have Property in fome Things which are 3 Inft.too.

of fo bafe Nature, that no Felony can be committed of ‘em, >'3™~0"25-5

and no Man fhall lofe Life or Member for ’em, asof a

Blood-hound, or Maftiff, moloffirs, 12 H.8. 3. Vide 18 H. 8.

2. But ke who fleals the ‘Eggs of Swans out of the Neft,

fhall be imprifoned for a Yeat and a Day, and fined at the

Will of the King ; one Moicty to the King, the othér to the

Owner of the Land where the Eggs were fo taken, and

that is by the Stat. of 11 H. 9. c4p. 17. And it hath been

faid of old Time, That he who fteals 2 Swan in an open

and common River, lawfully marked, the fame Swan (if it

may be) or another Swan fhall be hung in a Houfe by the

Beak, and he who flole it, fhall in Recompence thereof be

obliged to give the Owner fo much Wheat that may cover

all the Swan, by putting and turning the Wheat on the Head

of the Swan, until the Head of the Swan be covered with

the Wheat. And it was refolved, That in the principal Cafe

the Prefcription was infufficient ; for the Effet of the Pre-

fcription is to have all wild Swans, which are fere narure,

and not marked, nidificant’, gignens’, & frequentans’, with-

in the faid Creek. And fuch Prefcription for a Warren Wing. Max.17;

would be infufficient, fiil. to have all Pheafants and Par-

tridges, nidificantes, gignentes, and frequenting within his

Manor. But he ought to fay, to have free Warren of them

within his Manor: For altho’ they are nidificantes, gignentes,

and frequenting within the Manor, he cannot have ’em jure

privilegii, but {o long as they are within the Place. But it

was refolv’d, T'hat if the Defendants had alledged, that with-

in the faid Creek there had been Time out of Mind, a Game

of wild Swans not marked, building and breeding ; and then

had prefcribed, that fuch Abbot and all his Predeceflors, &5c.

had ufed at all Times to have and take to their ufe fome of

the faid Game of wild Swans and their Cignets within the

faid Creek, it had been good ; for altho’ Swans are Royal

Fowls, yet in fuch a Manner a Man may prefcribe in them ;

for that may have a lawful beginning by the King’s GYant :

¥or in Rot. Parliam. 50 Ed. 3. part. 2. num. 20. the Kin

granted to C. /. all wild Swans urimarked between Oxfor. ‘

and Londonfor 7 Years. In codem Rot’ an’ 16. R. 2. p. 1. num’

39. the like Grant of wild Swans unmarked in the County of

Camb’ to B. Bereford Kt, Ineod’Ror’ an’ 1H. 4. p.6.num’14. A

Grant made to . Fenn, to furvey and keep all wild Swans

wmmarked, ita quod de proficuo refpondear ad Scagcarium,
. £ A By
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By which it appears that the King may grant wild Swans
unmatked ; and by Confequence a Man may prefcribe in
them within a certain Place, becaufe it may have a lawful
Beginning. And a Man may prefcribe to have Royal Fifh
within his Manor, as it is held in 39 E4. 3. 35. for the Rea-
fon aforefaid. And yet without Prefcription they do be-
long to the King by his Prerogative.

Sir THoMas CECILs Cafe.
Mich.- 39 €5 4o Eliz

In the Esxchequer.

SIR T homas Cecil being feifed of the Manor of Strickflon
in the County of Norzb. did enter into Communication
with one Fyfter to exchange divers Parcels thereof with
him for certain Lands which the faid Foffer had in the fame
Town ; and before any Exchange perfe@ed, Sir Zlhomas
did convey the faid Manor, and the faid Land of the faid
Fofter, by the fpecial Name of the faid Fofter, by Deed
indented and inrolled, to Queen Flizabeth, her Heirs and
Succeflors, and covenanted with the Queen, that he was
feifed as well of the faid Manor as of the faid Land late
Fofter’s, of a good Eftate in Fee fimple, &¢. and the faid
Sir Zhbmas was bound to the Queen in an Obligation of
ten thoufand Marks to perform the faid Covenant amongft
others. And the faid Sir Thomas had before that Time
exhibited an Exglifp Bill in the Exchequer-Chamber, con-
taining the Matter aforefaid ; and that the faid Lands, Par-
cel of the faid Manor intended to be given in Exchange
to Fofler, were of greater Value than the faid Land of
the faid Fofler, fo that the Queen was not deceived in the
Value 5 which Lands Parcel of the Manor pafled to the
Queen by the Conveyance of the Manor, and neverthelefs
the Covenant and Obligation of the faid Sir Zhomas as
to that was broken and forfeited by the Rigour of the Law,

But
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But the faid Sir 7. in his Bill did rely on the Stat. of 35 (&) I (4) Hard. 27,
8.¢. 39. by which it is ena&ed, That if any Perfor of whom 33?1’{%3(5:8’8442'
any fich Debs or Duty is, or at any Time bereafier frall be § Co. 12 p
demanded, alledge, plead, declare, or fhew in any of the faid Poteazr. a. b.
Courts, good, perfelt and fufficient Caufe, and Matter in Law, (Liag:nillf 65
Reafon, or good Confeience, in bar or diftharge of the faid 6;, L. Rop.
Debt or Dury, or why fuch Perfon or Perfeus ought not to 87, 88.

be charged or chargeable to, or with the fame, and the fame

Caufe or Matter fufficiently prove in fuch one of the faid

Courts as be or they fball be impleaded, fued, vexed, or trou-

bled for the fame, that then the faid Courts, and every of

them, fball bave full power and autbority to accept, judge, and

allorw the famme Proof, and wholly and clearly to acquit and

diftharge all and every Perfon and Perfons that fhall be fo

pleaded, vexed, fued, or troubled for the fame, any Thing in

this prefent ALt before mentioned to the comtrary notwith-

Standing, &c. And that Procefs was fued againft him on the

faid Bond out of the Court of Exchequer. Upon which Aét

of Parliament, and the Matter aforefaid (being as he fuppo-

fed good, perfedt, and fufficient Caufe and Matter in Reafon,

and good Confcience within the faid A& to difcharge him of

the l%id Bond) the faid Sir 7. by his faid Bill prayed to be

relieved, and thereupon he had a Commiffion to examine 4Inft.518, 119
Witnefles, to prove the Matter of his Bill to be true, which ‘
was returned and publiThed. = And upon the Hearing of the

Caule in Court in the Exchequer Chamber, it appeared by

the Teftimony of divers Witnefles, that the Plaintiffhad made-

direét Proof of all the Parts of hisBill. And now in thisTerm,

39 & 4o Fl. divers Queftions were moved' touching this

matter. 1. And the principal was, Ifthe branch of the A& ex-

tended to any debt mentioned in the faid A&, for which the

K. had remedy by the com. law, or to fuch debts and fuch c2-

fes only for which the faid A&t gave a remedy to the K. which

he had not before. 2. If the Court could make a difcharge by

decree on this Frglifb bill within the intent. of the A&. And

as to the 11}, it is to be known, that divers branches of the A&t

are to be confidered: 1. The A& makes all Obligat, to theK.

in nature of a Statutc Staple. 2. Another branch gives the

Suit to the K. altho’ the Obligat. had been made to another

to the Ufe of the King. 3. That the King upon Suit upon

every Obligation made or to be made,- fhall recover dama-

ges and cofts. 4. The Stat. gives remedy to the K. for reco- -

very of his debt or duty. &c. by Capias, Extend’ fac. Subpe-

sia, Attachment, and Proclamation of Allegiance (ifneed be)

or otherwife as to any of the Courts it thall by their difcretions

be thought expedicnt for the fpeedy Recovery of the King’s

Debts. 5. There is a Claufe, that the K. fhall be preferred

in his Execution before common Perfons. 6. The Heir

who claims by the Gift of his Anceftor fhall be bound

to pay the King’s Debt (due before or after the Gift)

by
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by Judgment, Recognizance, Obligation, or other Specialty,
and fhall bind the Land alfo to the King’s Debt againft
the Iffue in Tail; then comes the faid Provifo whereof the
Queftion doth arife, Provided always, arnd be it enatted,
That if any Perfon, &c. ut fupra. And it was objelted,
"T'hat it fhould extend only to fuch Cafes in which Remedy
is given to the King by this Statute, as where a Bond was
made to the Ufe of the King, or to charging the Iffue in
Tail, or to charging the Heir who claims by Gift before the
Debt accrued, &c. there becaufe the Stat. gives the King a
Remedy which he had not before, this branch gives the
Party {o charged by this A&, a Plea to difcharge him, either
by Matter of Bar in Law, or in good Confcience. And that
was f{trongly enforced by the Conclufion of this Provife;
for the Conclufion is, (as it appeareth before) any thing iu
this At before mentioned to t}E’e contrary notwithflanding s
fo that the Senfe was, that the Party might take any Mat-
ter in Law or good Confcience, notwithftanding any Thing
contained in this A&; which is as much as to fay, that this
A& fhall be no Impediment to it. But in our Cafe the
King had a Remedy by the Common Law, and therefore
this Provifo fhould not help him. As to that it was anfwer--
ed and refolved by the Court, That the faid Sir 7. Ce¢il on
the Matter aforefaid was to be relieved by the Aid of this
Provifo. For the faid Aét of 53 H. 8. hath given a Benefit
and Advantage to the King: 1. In making every Bond
made to the King in Nature of a Statute Staple. 2. In
giving Remedy to the King himfelf for Obligations made to
others to his Ufe. 3. To recover Cofls and Damages. 4. In
fuing of Execution for all his Debts. 5. In charging the
1ffue in Tail, and the Heir who hath the Land of the Gift
of his Anceflor ; and therefore it was the Intent of the A&
to gratify the Subjed, that where a new Provifion was made
for the levying of the King’s Debt in a more fpeedy and
beneficial Manner than the King had before, the Subjeét-
alfo fhould have fome new Benefit which he had not be-
fore, and that was to difcharge himfelf by Matter alledged
to be a dilcharge in good Confcience: Alfo this Provifo
doth not only give Benefit to him who hath Matter in good
Confcience, but alfo to him who hath good, perfeét, and
JSufficiens Canfe and Matter in Law, Reafon, (and then
comes) good Coufecience : And without Queftion the firft
Words, (Cazfe and Matter in Law) fhall extend to all the
King’s Debts and Procefs thereupon, as well at the Common
Law as upon this A&, And the Conclufion of the faid
branch makes not againft it, for the Senfe of it was, that he
might plead Matter in Law or good Confcience, and that no-
thing contained in the faid A& fhould be an Impediment to
it. And {o was it held in the like Cafe on the like Words, in
the 2d faving of 27 H. 8. ¢ap. 1o, of Ules in Cheinic’s Cafe,
4 where
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where the Provifo faves the Right, &c. of, &c. As if the
A& had not been made ; and there the Cafe was, that the
Leflor did enfeoff the Leflee to the Ufe of others, in which
Cafe, if the Sratute had never been made, the Term had
been merged at the Common Law. But Z7in. 27 El. it was
refolved, that the Term was faved, and the fame Expofition
made of the Words as before. Alfo thefe notable Precedents
were cited, which were refolved in the Exchequer by the
Barons of the Exchequer, upon Conference had with the two
Chief Juftices, one in the Cafe of Sir Wull, Herbert inTrin.
57 El. who was relieved on the faid Branch of the faid A& 3 Co. 15. bn
for Matter in Equity, becaufe in a Scire facias againft him
as Heir to Matshew Herbert his Father on a Recognizance
acknowledged to King E.6. by the faid Mazz. ‘the Sheriff
returned Scire feci, and upon his Default Judgment was
given, as you may fee in Mart. Herbert’s Cale, in the 3d
Part of my Reports. And becaufe in Truth he was never
fummoned, and had good Matter, if he had Notice thereof,
to plead in difcharge ¢ the faid Recognizance, becaufe he
had no Land by Deftent from his Father, nor any Land
from him after the Recognizance acknowledged, all which
he fhewed in certain in an Exglifb Bill in the Exchequer
Chamber ; upon which, upon Conference had by Sir Reg. 5 Co. 15.b.
Manwood and the other Barons, with the two Chief Juftices,
by Decree he was difcharged of the faid Recognizance, &e.
Another Cafe cited was, 7/0. D. of Nozf. was attainted by
Parliament, Anno 38 H. 8. And King E.6. {old to Sir Edw. Ante 13. a.
Rous divers Timber-trees growing upon the Pofleffions of
the faid Duke in Sz and Sir Edw. was bound in an Obli-
gation to King E/. 6. for Payment of certain Money, at a
certain Day for the faid T'rees, and before the Day of Pay-
ment, and before the faid Sir E4w. cut down any of the faid
Trees, Edw. VI. died. And at a Parliament held #7720 1 Reg.
Mar. it was declared by Parliam. that the faid Attainder of
the faid Duke was void ; for which caufe the faid Sir Edw.
could never enjoy the faid Trees according to his bargain: And
in a Scire facias in the Exchequer on the faid Obligation
againft the Heir and Tertenant of Sir E4. anno 28 El they
appeared, and pleaded all the faid Matter in Equity in Bar
and Difcharge of the faid Obligation in a Lariz Plea in the
Exch. And upon good Confideration of the Stat.of 53 H. 8.
by the Barons, and of the faid Plea, at laft (after it had de-
pended long) it was refolved by the Barons, that the Def.
were to be relieved within the {aid A& ; and that the Def.
might well plead it inBar. And thereupon Poph. the Attor-
ney General feeing the Opin. of the Court, wlrerius profequi
#non vult. Both which Precedents I thewed to the Juft. and ac-
cordingly it was refolved by all the Juft. of Engl. (who met
together to give their Opinions in the faid Cafe) That Sir
Thonas Cecil was to be relieved upon the faid Matter in
Equity
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. ;“Equity within the Purview of the faid Branch of 355 H. 8.

Hazd. 368,442.

And :zdly, That the Court of Exchequer-Chamber might
well upon the faid Ewglifb Bill (aitho’ the Suir was by
Procefs at the Common Law in the Court of Exchequer
before the Barons) make a Decree in the Cafe; for to this
Purpofe they are but one Court. Then it was moved, if the
next Provifo next following after the Branch concerning the
equal charging of Land liable to the King’s Debt in the
Hands of every Owner and Poffeflor, that fome of them
fhould not be charged only, but all entirely, if that ex-
tends to all the King’s Debts; and to all Executions for
the levying of them as well at the Common Law, as on
the faid A& And it was refolved by them, that the faid
Branch-did extend to all Executions for the King’s Debts,
as well at the Common Law as on the faid A& ; and that
all fhould be equally extended by Force of that Branch ac-
cording to the Purview of that A&. It was alfo refolved,
That altho’ the Obligation was made for Performance of
Covenants, yet after that it was broken, (as it was in the
Cafe at Bar at the Time of Sealing and Delivery thereof)
Tgat it was a Debt to the King by Obligation within the
A

The
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The Lord ANDERSON's Cafe.
In the Exchequer.
Trin. 41 Eliz

B,’Etwee'n the Lord Anderfor Chief Juftice of the Coutt 6f Lane ;1.
1) Common Pleas, and Sibrhorpe of the Middle Temple, a

Queftion was moved upon the Branch of the faid Aét of

33 H.8.cap. 39. Thatis to fay, T hat all Manors, Lands,

&c. which now be, or that bereafter pail come, or be in, or

to the Poffeffior._or Seifin of any Perfon to whomn the fame

Manors, Lands, &c. have beretofore or hercafter fhall de-

SJeend, &c! in Feefimple, or Fee-tail, &c. Ly, or after the

deceafe of any of bis or their Anceftor or Anceftors as Heir,

or by gift of bis Anceftor, whofe Heir be is, whiclh faid An-

ceftor or Anceftors, was, is, or fball be indebted to the King,

or to any other Perfon to bis Ufe, by Fudgment, Recogni-

zance, Obligation, or other Specialtys T bhat then, in every

Sich Cafe, the fame Manors, Lands, &c. fhall be and fland

by Authority of this ACE from heuceforth charged and
chargeable, to and for the Paywment of the fame Debr. 1f Tea

nant in Tail of the Manor of 2). be bound in a2 Recogni-

zance to 7. . which Recognizance afterwards comes to the

Queen, by the Attainder of 7 8. of High Treafon, and af-

terwards Tenant in Tail dies, and the Iffue in Tail Aliens

the Land boua fide, If the Queen may extend the Manor of

D. in the Hands of the Alienece. And in this Cafe four

Points were refolved by the Barons on Conference had with

Popham Chief Juftice, 2nd divers other Juftices. 1.1t was re-

folved, that before the faid Statute of 33 H.8. If Tenant in

Tail of Land became indebted to the King by Judgment, P .
Recognizance, Obligation, or otherwife, and died, the King 21)7 C'\I B.
fhould not (2) extend the Land in the Seifin of the Iflue in (4) 1 Co. 44 .
Tail; For the King is (#) bound by the Statute de Dowis Con- +8. 2.
ditionalibus, as it is adjudged in Plowden's Commentaries in’ S ;,,I;'Lb;.
the Lord Berklsy’s Cafe 22. in the principal Cale ; and there- Poftea 32. a,
with agrees, as to the Point in Queftion, the Refolution of 4! b- ,
the Court in the Exchequer, and of the Court of Sur- :ijw: Zg: b,

veyors in the Cafe of Brown, Father of Juftice Brown, asz2st. b. 212 2
H ic! Rol R. 153,
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it is reported in Plote. Cosiz. 249. b. So one Point well re-
folved, in which there was variety of opinions in our Books.
Vid. 39 A p.18. 19 E. 5. 8Regifh. 143, 144. F. N. B. 217,
a-8b. zdly. It was refolv’d, that if Tenant in tail becomes
indebted to the K. by the receipt of the King’s Money, or
otherwife, unlefs it be by Judgm. Recogniz. Obligat.or other
“Specialty, and dies, the land in the [eifin of the iffue in tail

by force of the faid A& of 33 H.8. fhall not be extended for

3 Co. 14. b.

Ante'19. b,

fuch' Debt of the King’s, for the Stat.of 33 H. 8. extends
only to the faid 4 Cafes 5and all other debts remain at Com.
Law. 5. It was refolved, That if Tenant in tail becemes in-
debted ro theKing by one of the four ways mention'd in the
faid A&, and dies, and before any procefs or extent the iffue
in tail Dona fide aliens the land in Tail, that now this land
fhall not be extended by force of the faid A&t of 33H. 8, for
as it appears by the Words of the faid branch, it makes
the land 1n the pofleffion or feifin of the heir in tail only lia-
‘ble againft the iffue in tail, and not the Alienee. For the ef-
fe& of thePurview as to that purpofe is, Thar all lands which
JEall be in the poffeffion or feifin of any perfon, to whom the
Sfame fhall defoend 1n fee-tail as beir, whofe anceftor was in-
debred to the King, &c.that then, in every fuch cafe the fame
land [ball be charged with the King's debt : “So that by the
exprefs purview of the A&. the Land fhall be only extended
fo long as it is in the pofieifion or feifin of the heir in rail;
for the A& faith, That in cvery fuch cafe the land fpall-be
charged, and for as much as the land againft the iffue in tail
was not extendable 'before the faid A&, the King hath the
benefit to extend it in the poffeffion of the heir in tail, which
he could not before,butthe King cannot extend jnthe hands
of the alienee, for the Stat. doth not extend-to it: and the
makers of the A& had reafon to favour the Purchafer, Far-
mer, &¢. of the helr in tail, more than the heir himfelf, for
they are ftrangers to the debts of the Tenant in tail,and they
come to the land bona fide, and on good confideration. There
is likewife another claufe next following the faid -Branch,the
effe& of which is, Jud that our Soveraign Lord, his beirsor
Succeffors, (Poll niot be barred, delgyed, &c. to demand aid
recerve their juft, &c. debrs againft any of bis fubjefls, as
Feiv or Feirsy &e. if any fuch perfon or perfpus fball foy o8
alicdge, ‘that they bave nolands, &c. but only intailed or gis

- wen to'ém Ly any ‘of their anceflors to whone they be Feirs :

So rhat by-this claufe alfo the intent of the makers of

sthe A& appears, that the hcir.in tail fhall be only chargd

Plowd. 1;0. a.
3.Co, 12, b,

Hitdz v,

with the King’s debt.  But lands in Fee-fimple were ex-

* tendable, at the Common Law, in whofe Hands -{oever they

came, and therefore as to them the Statute was but decla-
ratrivuim aiiiqui §liris ; but as to Eftates in Tail, it was
introduslivim novi juris sgaintt the Iffue in Tall, and that
it the’ cafe at Bar makes the difference of the faid Cafes

¥ ele
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altho’ both be joined together in one and rhe fame Sentence.
And Popham Ch. Juitice faid, That fo it hath been refolved
in the Exchequer before that time, in the cafe of Serj. Ni-
cholls, Father of the Ser]. that now Js, that the Lands in the
hands of the Purchaler of the ifue in tail fhould nat he ex-
tended by the faid A& of 33 H.8. for the debt.thar the Fa-
ther of the iffue in tail owed the X. (by one of the 4 ways
mention’d in the A&) but was difcharged by the opinion of
the Courtof Excheq. 4. It was refolv’d, that for as much as
the faid debr in the cafe at Bar was originally due to a fub-
jc&, that fuch debt is not within the faid 2 & of 23 H.8. to
charge the land in the Pofleffion or Seifin of the heir in
tail : For the faid A&, as to charge lands intailed againit the
iffue, extends only to debts originally and immediately due
to the K. by Judgm. Recogniz. Obligat. or other {pecralty ;
for the words are, (indebted to the K. 1 or any other to bis t1 ind 12c.

Q.

Ul by Fndgm. §5¢.) which isintended to be an* immediate .\, poo o
debt, and not to debts which were due to fubjes, and did gz, '’
belong or accrue to the K. by reafon of attainder, outlawry,
forfeiture, gift of the party; or by any other collateral way
or means, for which the Stat. of 33 A. 8, hath a claufe a
little before the faid branch, for the fhort and general man-
ner, and form of pleading in fuch cafes (for the recovery of
‘em in the Courts mention’'d in the faid A&) on the King’s
part, feil. That the Party fuch a year and day did give the
fuine Debr to.the K. or was gttainted, outlawed or other Of-
fence, forfeiture, decd, alt or rhing committed or dong, by
reafon whereof the fuid debts did accrue and ought to re-
main, come, and be to the King. So that the feveral manners
of penning of thefe two Branches manifeft the Intention of
the makers of the A&, to prefer immediate debts due to
the K. by Judgm. &c. before debts of the fubjelts, which
accrued to the King by Aflignm. Atrainder, Outlawry, 8¢,
and the reafon was, becaufe debts due immediately to the
K. by Judgm. Reccgniz. Obligat. or other Specialty, are in
their nature higher, and may be better known, and found
upon fearch, than debts due to fubjeéts. Alfo when % N, is
indebted to ¥ . by Judgm. Recogniz. Obligat. or other
Special. and afterwards 7 S. isoutlawed, 8¢c. by which the
debt comes to the K. by the Qutlawry, &¢. in that Cafe it
cannot be properly faid, that 7. N. is indebted to the King by
Judgm. Recogniz. Obligat. or other Specialty ; for by them
he was indebted 10" . 8. and Z §. by his Outlawry (which is
the K.’s Title) hath forfeited them to the King. So that by
force of the Judgm. &c. and Outlaw. the debt doth belong to
the K. And the wordsof the A& are (indebred to the King,or
any other o bis ufe by Fudgm. Sc. fo that the debt either
ought to be immediately to the K. himfelf; or if it be to any
other than the K. it ought to be originally to the ufeof the de
Ha ) an
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and that it is not when the Debt is originally due to a Sub-
jeét to his own Ufe, and afterwards forfeited to the King
by a fubfequent A& And fo it was refolved, That for
fuch Debt the Queen fhould not extend either againft the
Alienee of the Heir in Tail, or againft the Heir in Tail
himfelf ; for fuch Debts are not within the faid A& of 33
H. 8. as to charge the Heir in Tail; and fo remain at the
Common Law as Debts immediately due to the King,
which are not due by Judgment, Recognizance, Obligation,
or other Specialty, as hath been faid before.

Bumms
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- BumtmtT's Cafe.
Trin. 42 Eliz.

In the Common Pleas.

N a Replevin between Fifb and Burt, the Cafe in Effelt
was, one feifed of Black Acre in Fee, and alfo poffefled
of White Acre for Years, by his Deed granted a Rent out
of both to A. to have and perceive to him for the Term of
his Life, with Claufe ofdi(grefs in both: And for Rent be-
hind 4. doth diftrein and avow in White Acre, and if the
Diftrefs was well taken or not, was the Queftion. And
it was agreed by the whole Court, That the Diftrefs was
well taken. And in this Cafe thefe Points were refolved ;'
1. That if Leflee for Years of a Carve of Land, grants to ¢ EI 13:.
another a Rent out of the faid Carve for the Life of the
Grantee, that it is a good Charge during the Term, if the
Grantee {o long live ; for the Grant fhall be taken more
ftrong againft the Grantor, and fhall not be void, when by
any Conftrultion it may be made good (Vide Plow. Comz- v.popcans. &
ment. in Welchden’s Cafe) and in fuch Cafe the Grantce
hath but a Chattel. So if the Leffee for Years Grants the
Carve of Land to ancther, for the Term of his Life, he
hath the whole Term if he live {o long, as well as in the,
Cafe of a Devife. :.It was refolved, That when a Rent is Ce. Lit. 147 b.
granted out of Land in Fee, and out of a Term for Years, =t Jac. 390
6 have and perceive to the Grantee for the Term of lxis;ér'.ﬁi.g‘o};‘ 33
Life, that this, as an Eftate of Freehold, according to the; ’
Purport of the Deed, cannot Iffue out of the Term for!
Years, but out of the Land which the Grantor hath in Fee-,
fimple only, becaufe the Frechold of the Rent can If+'
fuc out of that, and not out of the Chattel. And onc en-
tirc Rent cannot be a Freehold out of Rlack Acre, and
a Chattel out of White Acre. And to make two Rents
when one only is granted by one to another, would be
in this Cafe injurious, and the Bargain and mutual Agree-
, H 3 ment

@
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ment of the Parties cannot charge fuch thing with Rent,which
(#) Cotigra is not (2) chargeable by the Law, as out of an Hundred, or
{,a%fl’) 3"02')_'.‘*'3' Advowfon, 30 /ib. Affifarum pl. 5. out of a Fair, 14 E. 3.
Co, Lt 34.b. 62 fac. 122, the E. of Kent’s Cafe 5 neither can 2 Rent be

152 8. granted or referved of any Eftate of Frechold out of any o-
z.:ll’<(l)2.(4jz6lll ther Hereditament which is not manurable, either in Pof-
115. . feflion, Reverfion, or by Poffibility, but is bereditamentuns

Mour 163, 168. juzcorporenm ; for Palla privata non derogant juri communi ;
’}'{7’3‘”‘?‘('?33'204' Andin an Affilc they cannot be put in view, mor can any’
;C;.) 3'1,4593,9"" diftrefs be taken in them. But inthe Cafe at Bar, Whize
Br. Rents 11, 1| Aeve is Lareditamentum corporenm, and manurable; but
’fx Lg’.‘;‘:"foi(; for the Smallnefs dnd Incapacity of the Intereft that the
TR Grantor bath in it, this Rent of Freehold cannot iffue there-
E]nur, but fhall iffie only out of the Land in Fee-fimple. And
in the Cafc at Bar, in an Affife brought of this Rent, the
Land in Fee fhall only be put in view, and if the Grantee
accept a Leafe, or Grant of Whire Acre, it will not {ufpend
hisRent. 3. It wasrefolved, that IZhire Acre fhould during
the Term be fubje@ to the Diftrefs of the Grantee for the-*
ent during’the Years, althe’ the Rent doth not iffue there-4f
Jour,asing1 (46) F4.5. 14. when Land is charged with a Rent;
(BC>. Lit.  |in Fee, Goods (%) abd Chattels may be bound to the Di-{|"
g7 @ Hirefse And it was faid, forafmuch as Z/kbire 4cre is onlydl.
“charged with diftrefs, if the Grantee takes a Leale of any
Pare thereof, it is no Sufpenfion of the Biftrefs, but that he
may diftrain’ in the Refidue; for it is not iffuing cut of the
Tand, but to be raken on the Eand : as if I have a Warren
in another’s Land, and take a Leafe of Parcel of the Land,
altho’ the Land be charged with Warren, yet for-fmuch as
it doth iffue dut of the Land it is not any Sufpenfion. Vide
(Y 1Coxa b (c) 35 H. 6.56.4. 14 H. 4.6, &c. for a Man may have'a -
:Rv 029 Warren in his cwn Lands : 8o he may in many Cafes diftrain
Poyh, 159, in his own Poffeflion, asin gr-E. 1. Diffrefs 64.8 71 H. 6.
3. per Cuyiaiiz,one Tenant in common moy diftrein the Cat-
tlc of the other in the Land which théy bave in common s’
and 2¢ H.8. 5. he may prefcribe to diftrein in his own
{d)To.Lit. "Land, but nor t¢ have a Rent-out of his own Land. (2)If
2 ¢ o a Man by deed grants a-Rent of g0°s. to another out of
Y™ his Manor of 2. to have and perceive to-him and his Heirs 5
and Grants further by the fame Deed, that if the Rent be
behind, the Grantee fhall diftrein in the Manor of S. (be
the Manor of §. in the famie County or in another, and
be it oranted by one or divers Peeds) the Rent is on-
ly iffuing out of the Manor of D. 2nd it is but a
(¢) To.Lit. (&) Penalty that he may diffrein in the Manor of S. but
;‘}‘;Ol?s'tzj'. both the Manors are charged, one with the Rent,
T the other with the Diftrels for the Rent, one ifluing
out of the Land, the other tc be taken on the Land.
- And
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And if I grant unto you, that you and your Heirs fhall
(2) diftrain for a Rent of forty Shillings within my Manor (+) Co. L.
of S. this by Conftrution in Law fhall amount to a Grént_[',‘P'i- 2 146 2.
of a Rent out of my Manor of §. for if it fhould not amount 9‘}_1.46‘_45',_ a
to a Grant of 2 Rent, the Grant fhould be of little force or Dy.22 ph 1414
Effc&, ii the Grantce fhould have only a bare Tiftrefs, and 41- Al ol 3.
no Rent in him ; for then he fhculd never have an Affife ‘18?;’,9; a
thereof, éoc. and that is the Reafon, That it is often ruled ’
and refolved, that it fhall amount to a’(2) Grant of a rent (4;Litfe@.241.
by conftru&tion of law, wr res wzogis valcat, 55 Ed. 3. 12,
s AP 7. 14 Af.p.14. 15 E. 5. t11. Grants 64. 18 Ed. 3.
52. 26 A pl.38. 30 A pl. 12. 46 Fd.5.18, 32. 8H. 4. 19.
oH 6.9, 4. 22 H 6. 11. Littl 48. 5. And in fuch Cule
the Grantee fhould not have a Writ of Apnuity. But when
one grants a Rent out of the Manor of 22 and further
grants, that if the Rent be behind, the Grantee fhall di-
train for the fame Rent in the Manor of S, it is but a Pe-
nalty (¢) in the Manor of S. for three Caufes: 1. The Law (¢) 2 Rol. 425,
4) need not make -Cenftruétion that ir fhall amount to a i{o- Lt 1a7.a,
Grant of a Rent; for here a Rent is exprefly granted to be $+)7:(_".L“‘
iffuing out of the Muinor of Z. and the Parties have exprefl-
ly limitcd out of what Land the Rent fhall iffue, and in
what Land the Diftrefs fhall be taken, and the Law will
not make an Expofition againft the exprefs Words and In-
tent of the Parties, when it may ftand with the Rule of
Law, (¢) Qudties in verbis nuila eft ambiguitas, ibi nullg (<) Wing. Max.
expofftio contra verba expreffu fienda efft. 2. (f) If in thard .
Cule it fhould amount to a Grant of a Rent out of theMano? 2 vand, 1§}_’ ’
of S. then the Grantor weuld be twice charged; for if the (f) Co. Lut.
Grantee Brings a Writ of Annuity, that willextendonly 47 . |
to the Manor of 2. for on the Grant of a Diftrefs in the
Manor of §. no Writ of Annuity lies, becaufe the Manor of
8. is only charged, and not the Perfon of the Grantor, as
to that 5 and therefore the bringing of the Writ of Annuity
cannot diftharge the Manor of 8. of any Rent ; and fo the
Law, by Conftrution again{t the Words and Intention of
the Parties, would do an Injury to the Grantor to chafge
him twice. 3. (g) If in fuch Cafe the Manor of &, in whicll () Co. Lit,
the Diftrefs is only appointed, fhould be in another County; 147-3-
then it hath been often adjudged, that the Reént thould not
ifflue out of it, but the Diftrefs fhould be as a Means and
Remedy to compel the Tenant of the Land to pay the
Rent. And it was {aid, That there was no difference in reafon,
that the Law in Conftruétion fhould make the Rent to be iffu-
ing out of it,when it lies in the fame County,and’'not when it
lies in feveral Counties, for the Words in both Cafes are all
ome, and it is not any reafon to fay, that he fhal] fail of |

H g N Re-
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Ireeas.a. b, Recovery by Aflife. Pide fupra in Bulwer's Cafe, and the
Books in 1 4f.pl. 10. 1 E4. 3.21. and other Books do not
fay that the Rent Iflues in fuch Cafe out of both, but that the
Land in which the Diftrefs fhall be taken is charged 5 and
that is true ; for it is charged with diftfefs: and foralmuch as

i it was charged with diftrefs, their Opinion was, That the

Co. Lit. 147- 2. T'en’ts of both fhould be named in the Affife. See the Books
ingFd. 5.15. 3t Affipl.29. 17 Ed. 4.6. 10 Aff. 4. 10 Ed. 5.
18. 2Ed.2. Aff. 560. 1A 10. 34[. 7. 32H.6.27. 22 Aff.

(s)Co.Lit. _66. s1.4fpl29. 20E4.3. Aff.366. And the Opinion of (4)

P47 2. | Finchden in g1 Ed. 3.15. was affirmed for good Law, that if

I the Manor of D). out of which the Rent is granted, be re-

| covered by eigne Title, that all the Rent is extinét. But if!

“ the Manor of §.in which the Diftrefs is limited, be evifted,
t«)CoLi. ' yet the whole Rent remains. So if the Grantee (%) purcha-u

147- 2 fes Parcel of the Manor of S.the Rent is not extinét, becaufe’
the Rent If{ues only out of the Manor of D.Vide 17E4. 4. 6.

(c)*Co.Lir.  the like Cafe. And it was faid, That if 2 Man (¢) grants a

147-b: Rent out of 5 Acres, and further grants, that if the Rent

. be behind, that he fhall diftrain for the Rent in one of the

'Cfem‘ ‘f;* 2- Acres, the Rent is entire, and cannot be a Rent-feck * out

Perk. (o, ;;afof two Acres, and a Rent-charge out of the 3d- Acre, and
therefore it is a Rent-feck for the whole ; and yet he fhall

(4) Co. Lit.  diftrain for it in the 3d Acre. Soif a(4) Rent be granted to

147:5% " two and their Heirs out of one Acre of Land, and that it
fhall be lawful for one of ’em and his Heirs to diftrain in
the fame Acre for it, it is a Rent-feck, for in Regard they

(3 Co.Lit.  ftand jointly feifed of one entirc Rent, it cannot be as to one

147.b. a Rent-feck, and as to the other a Rent-charge, and this di-
ftrefs is as appurtenant to the Rent : and therefore if he

\ who hath the Rent dies, the Survivor fhall diftrain ; and if

(f)Co.Lit. both Grant over the Rent to one, he fhall diftrain forit. (f)

347. b But if a Man grants a Rent out of B/, Acre to one and his
Heirs, and grants to him that he may diftrain for it in the
fame Acre for the Term of his Life, it is a Rent-charge for
his Life, and 2 Renpt-feck afterwards diver/7s remporibus. O-

{zYCo Lit.  therwife (g)1s it if the Diftrefs be limited for cestain Years

B b. in the fame Land, thereit wholly remains a Rent-feck, be-

1198 199+ caufe the Fee and Freehold are feck in fuch Cafe. But it was
adjudged in the Cale at Bar, that the Avowry was infuffici-
ent for divers Caufcs : 1. Becaufe in the Avowry he did not

+ ymake mention of any Land but of the Land in which he
‘had but a Leafe for Years, . quod conceffiz extra teryam
dicin inter alia quendawm reddir’, €5c. Whereas in his A-
wowty he ought to have derived the Rent out of the
Land in Fee-fimple only, for out of that in Judgment of
Law, the Rent for Life was iffuing: And although the
laintiff in Bar to the Avowry hath difclofed the whole
/Truth of the Matter in fpecial, which in Judgment of the
Lew makes for the Avowant, and hath made his Cafe
bet-
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better for him than the Avowant hath made it for himfelf,

yet that doth not make the Avowry, which wants Sub- 6 Mod. 119.
flance, good ; for the Avowry which is in the Nature of a

‘Count, ought to contain fufficient Matter upon which he

may have Judgment to have a Return. But if the Avowry,

or any Count or Replication, &c. wants Form or omits
Circumftance of Time, Place, &c. there the Plea of the

other Party may mend fuch Imperfetions (#) but cannot (@) 18E.416.b.
{fupply the Defet of Matter of Subflance. ¥ide 6 Fd.4.2.b. l():g&m‘;l. ?b
6 H. 9. 10. 18 Fd. 4. 16.. 18 E4. 3. 34. Plow. Com. Bark- 3 Co.nos. .-
ley’s Cafe 230. 38 H.6.17, 18,8 19. 22 E. 4 2. § H. 7. 133. & infra.
13.5. 7 H.7.6. 4. &c. 2. The Avowantpleaded the Grant g;“]é;ﬁ; o
out of the (4) Term for Years only, and concluded, virzure 11, 7_'14_%_
cujus he was leifed in Dominico fuo ut de libero rencmento Kelw. 13. a.
pro termino vite fue, which is repugnant to have a Free- %322&2'*"'326'
hold out of 2 Term for Years. And fo Judgment was given e
againft the Avowant for infufficient Pleading.

[Note 5 where the Plaintiff is general in his Writ or
Count, the Defendant may be as genmeral in bis Plea.
Plow. 84. 6 Mod. 118, 119. V. 8 Cp. 120, 133. 9 Co. 37.]

Cafes
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Cafes of Ouare Impedis.
Pafch. 3¥ Ebiz. Rot. 141,

“Obn Hall brought 2 Quars Tinpedit againt the Bithop of
Both and Wells, and . Thomas Manmson Clerk, Defen-
dants, for diftuibing him to prefent te the Vicarage of
Wollwotngron. appendant to the Manor of Wollavington,
whereof the Dean of Wimdfor was feifed 10 his Demefne as
of Fee in Right of his Deanery, #nd prefented Rodert Pis-
wman his Clerk, who was inftituted and induéted, and con-

- veyed that Manor to the Earl of Leicefter by Leafe for

{&) C.Jac.651.
Fitz. biief §82.
Br Quare Im-
pedit 24,

Years, who affigned all kis intereft to George Sidenbum,Kat.
who granted it to Chriftspher Roll 5 and during his Poffef
fion the Vicarage became void by the Death of Rolert Pit-
man; and the faid Chriflopher Roll prefented one Fobn
Davis his Clerk to the {aid Vicarage, who was admitted,
&c. And afterwards the faid Chriftopher Ro/ did grant
his Intereft in the faid Leafe to the Plaintiff. And after-
wards the Vicarage became void by the Deprivation of the
faid Fobn Davis, whereby it did belong to the Plaintiff to
prefent, and the Defendants did difturb him, to his Da-
mages, &¢. To which the Bithop pleaded, that he claim-
ed nothing but as Ordinary, and demanded Judgment, if
without fpecial Difturbance,&¢. And 7 homas Maunton faid,
That he claimed nothing in the Advow{on of the Vicarage,
but that he is Vicar of the {aid Church of the Prefentation
of the faid George Sidenbam, who is yet alive, not named in
the Writ, and demanded Judgment of the Writ. The Plain-
tiff to the Bithop’s Plea prayed Judgment, forafmuch as he
claimed nothing in the Vicarage; and it was granted, but
ceffet executio until, &c. And as to the Plea of ho. Maun-
tonz he did demur in Law. And the folo Queftion of the Cafe
is, If the Luare Impedit lies againft the Bifhop and the
Incumbant without naming the Patron. And it was refolved,
That the Writ (2) fhould abate, and that the Patron ought to
be named in the Writ, and that for 2 Reafons. 1. Becaufe
the Patronage would in this Cafe be recovered ageﬁp&
1N
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him who hath nothing in the Patronage. And ic-is not reafon-

able that he whe is Patron thould be difpofieffed and oufted of his

Patronage, when ke is a Stranger, and not Party ro the Wrir,

and efpecially in this Cafe, when he may be made Party to the

Writ. 2. At the Comman (4) Law the Incumbent cauld ner (5) Hob. 162,

plead any Plea which.concern’d the Right of Patronage, and I Anderf 238,

therefore it would. be againft Reafon that he fhould be only na- 46 E. 3. 14 a.

med in the Wrir, who at the Common Law cannot defend the | ‘L‘%‘ogl‘ 230.

Patronage, and he who hath the Parronage, and can plead to "4

the Righr of it, emitted in the Writ: For at the Common Law’

every one ffall plead a Plea which fs fir for him, and' perui~

rent to his Cafe ; as in AfTife again@ Diffeifor (4) and Fenane, (6) 15H.8.14.b.

&rc. the Tenanc thall plead a Plea which concerns the Tenan- Co. Lir:285. b,

c¥, and not the Diffcifin.  And the Incumbent at the Common 3°3-b. 2 Inft.

Law fhall not plead to the Right of Pawonage in which he 4l

hath nothing, but the: Patron fhall plead te that. And the ‘

Mifchief was,. that (¢) by the faint Pleading or Cenfeflion of (5) 47E.3.11.

the Patron in & Quare lwspedit the Incumbent was without Re- a. b. |

medy, as the Book is adjudged in 18 Ed. 3, 23. 5. which was

before the Statutc of 25 Ed. 3. Vide 22 Hen. 6. 28. 4. 9 Hen. 6.

30.4. b. 31, a. & c. But the Stat. of 25 Fd. 3. cap. 7. enables the

(d) Pofleffor, & (which is as much as ro fay, the Incumbent, () Hob. 310.

after Indultion, as ir is held in 4 Hen. 8. Dyer 1.) to counter- Do&. pl. 230,

plead the Title taken for the King, and to have his Anfwer, 231. Hob.161.

and to thew and defend his Riglhu upen the Matter, altho® he IDLC"“' e

chuinr nothing in the Patronage, and by Equity he fhall plead ~yor ' Pe &

againft all ecommon Perfons, as'the Books are in 9 Hen. 6. 30,

a.b. 31. a. &c. 22 Hen 6. 28. 4. 13 Hen,'8. 15. 14 Hem 8. 29, |

Vide 59 Ed. 3. 30. 27 Ed. 3.81.-46 Ed. 3. 13. 19. 47 Ed. 3. 11.

a.b. 2 Rich. 2. Incumbent 4. 8 Hen. 5. 9. 7 Hen- 4. 34. 13 Hen. 4.

7. 22 Hen 6. 26. 16 Ed. 4.11. 2'Hen. 7. 34: 10 Hen. 4. Statham.’

And it is ro be obferved, that always when the Incumbent ,

pleads in Bar, he firft faith, that he s, perfona (e) imperfonata (\Doftplasr,

Ecclefic pred”, &c. by which it is implied, that he is admitred, 232,

inftituted, and able ro plead in Bar, fil. againft the King, that * FN.B.34. K.

he is admirted, inftitured, and indu&ed ; and againt a com- ? ’“"{-}55-

mon ( ) Perfon, that he is admitted and inftiruted, for then 7(':5(’[‘&’419' b
. L, .Lit. 133. b,

eft Ecclefia plena & confulta, againft a common Perfon, as it is 5., 2. 'b.

held in 9 A 6.31. 22 H. 6 27. 21 E 4 g4. b. 24 E. 3. 30..Cr. Jac. 463.

25E. 3. 47. 38 E. 3. 9. 4. 44 E. 3. 3. &%c. Bur this Difference (f) 6 Co.49.a,

in the Cafe at Bar was taken and agreed ; That when by the ? II{"‘}’ 356.

Judgment in the Quare Impedit, the Inheritance, Eftate, or In- 7('-:0 OL‘iEﬁb be.

tercft. of the Patron in the Patronage is to be devefted by the 5, 5. 7

Judgment in the Quave Impedit brought by ¥. S. there # N. Cr.lj\?c. 463.

(g) who prefented, (and his‘Clerk received) ought to be na- (g) Noy 1s1.

.med in rhe Writ; but when the Inheritance, Eftate or Intercft ng%l, ReP6”9"

of the Patron fhall not be devefted: by the Judgmenr, then, if ;‘ Leos g

another Dilturber bé named in the Wrir, it is notneedful o~~~

name the rizhtful Patron in the Writ, and with this Difference

agrce our Books. Forin (b) 42 E. 3. 7. 4. One brought a Quare . :

Imped. againft another; the Def. faisd, “that he claiu?ed no%xing {?@?bi?&i 5'2

in the Patronage, but faid, that the Bithop did prefent him by Br. Quare Im-

Lapfe, Judgment if, &%. and there Belknap prayed a Wrir to pedit 24.

the Bifhop, becaufe he had difclaimed in the Patronage ; and -

the Court would not grant ir, becaufe inafmuch as neither

the Putron, nor the Bifhop (who in the fame Cafe was

1 Jones 161.
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in the place of the patron) were not named in the writ, it was

adjudged that the writ fhould abate 5 and if fuch writ fhould

be maintainable,every patron by covin betw.a firanger and the

Incumb. might be oufted of his Advowf. and therewith agree
oH6.30.a.b.31.085¢c. 3H 4.2.5.83.4. 13H.8.13. Butin yH4.

25,37.there in a Quare Imped. becaufe the Prefentat. was only
recovered,and not the Advowf. nor the patron put out of Pof-

fefl. the writ was adjudged good without naming of the pa-

tron. If a Quare Imp. be brought againft the patron and the

Incumb. and the Patron dies pending the writ, the death of

{a) 2 Leon. 58. the patron fhall not abate () the writ, as it is adjudged in 9 H.
ff‘r"mmgg’zl”' 6,31.For there are 2 milchiefs,one if the writ fhould abate the
Cr.Car. 502, difturbance would be unpunifhed ; and altho’the writ was well
z Siderf. 94, brought, yet the Pl. would be without remedy, becaufe there
Goldsb. 46, \yanes-a difturber: And of the oth. part the other mifchief is,
that if the writ fhould not abate,but the Pl.proceed to Judgm.

and Execution, the very Patron would be out of Poffefl. And

forafmuch as in the one cafe, if the rightful patron fhould be

out of Poffefll he hath remedy by a writ of right to reconti-

nue the Advow{. and in the oth. cafe if the writ fhould abate,

the Pl would be without remedy, which would be the greater

mifchief, and for this caule the writ fhall ftand, and fhall not

abate ; and therewith agree yH.4.26. 0. 13H.8.13. 9H.6. 57.

. And a Quare Iimped. well brought by divers, as Coparceners,

() Cr.Jac. 19. or Joint-tenants,&5¢. fhall not abate by the (%) death of one of
gyﬁr 279- 1‘\)11'&' them ;Nora ,Qémm Imped. brought by the Husband and Wife
35). Zr. Car. fhall not abate by the Death of the Wife, becaufe otherwife
s29. 10 Co.  the PL (if the fix Months be paft) would be without remedy,
é}:-é’i Moory. g5 the Books are in F.N.B.35.0. 38E.3.43.37. 9H.6.11. 7H.
ég'u;,;,g‘g_ a 419, 14H.4.12, 9H.6.50.57. 1H. 5.13. 17FE.3.11. 17E. 3.
304. But if the K. prefents, and his Clerk is admitted and in-
ftituted,&c. there the Quare Iinped. may be brought for Ne-
ceflity againit the Bifhop or Incumbent, for it doth not lie
, againft the King : So of the Pope, if he had ufurp'd, 12 H.8.
(¢ Sav. 109. 12, 4H.y.15,8¢. Vide 47E.3.(c) 11. 2. b. The King brought
27&%;;;- a‘- a %mzre Imped. againlt W. Dawrree of the Church of Rer-
Imped. 141, Jield, and made his Title, forafmuch as Hamond Bp. of Ro-
Br.Qu.Imp.o. chefl. had prefented to the faid Church by Ufurpat. being
B Mortmain (. yoid (the Advowl. of which of right did appertain to three
Daughters and Heirs) his Clerk, who was admitted, infti-

tuted and indulted, and afterwards the Incumb. refign’d, and

the Succeflor prefented another, who was admitted, infhi-

tuted, and inducted, and he died, by which it belonged to

the K. to prefent, forafmuch as the Bp. had gained that Ad-

vowf. tohimand his Succeflors without Licence, by which the

Advowf. was become in Mortmain. The Def. pleaded,that he

is parfon of the Prefentm. of IV, Wyclefey, Predeceflor of the

B}). that now is, 70. by Name, fo that the patronage is in

T homas ; who we conceive ought to be named in the writ, by

which ‘we conceive that our Lord the King to this writ, in

which the patron jsnot named, oughgnot to be anfwered, for
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we conceive, That a Quare Impediz doth not lie againft the
Incumbent alone, without naming the Patron, where it is
exprefly fhewed that there is a Patron, who may plead in
Bar of the Plaintiff or other Thing to ouft the King of
the A&ion, which lieth not in the Knowledge of the In-
cumbent to plead. And it was adjudged, That the King’s
Writ was good againft the Incumbent alone, becaufe he
might give by the Statute what anfwer he would alone in
Maintenance of his Poffeflion of his Church ; and the now
Bifhop who is Succeffor, is no Difturber, for the Defen-
dant came in by the Predeceffor, and therefore fhall not be
charged with Damages or Cofts. And afterwards the Plain-
tiff obn Hall perceiving, in the principal Cafe, the Refo-
lution of the Court, difcontinued his Suit, and loft his Pre-
fentation, #/la vice,

Sir
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&ir Hugs PorRTMAN's Cafe.
Pafch. 40 Eliz.

(2)Co. Ent, iN o (&) Quare Twpediz by Six Huygh Portman agiidt the
481, pl. 4. Aschbifhop of Camerd.and Movmgowery Clerk, a4 Ec-
282k 559 lofiam de Chedfey in the County of Somerfer, and made his
Title by Reafon of a2 Grant of the next Avoidance wwica
wvice, divers Points were refolved : 1./1f the Pl ina Quare
(4) Br. Quare Irmpedit be Nonfuit (&) after Appearance, it is peremptory
Iimped. 136, and a good Bar in another Quare Impedit, although it be
g:'ptfrrf‘f"g?g" brought within the fix Months ; and the Reafon thereof is,
vefque 21, becaufe the Defendant upon Title made (by which he is
Br. Nonfuir 62. become A&tor) fhail have a Writ to the Bifhop to admit,
Tk 38 & his Clerk into the fame Church, &¢. which is a good
Co.Lit. 139.2. Bar in another Quare Tmpedit, and therewith agree 19 E.
Dall. 81,82,  4.9.4, 22 H.6. 44. 0. 45.4. 33 H.6.1.55. 20 E. 3. 14.
21 E. 4.2.5.85¢c. F. N.B. 38. k. The fame Law if the Plain-
() Hob. 138. tiff in the Quare Impedit difcontinues (c) his Suit, the De-
Egi”b{; ‘Ef;} E- fendant upon Title made fhall have a Writ to the Bifhop,
M€ and by Confequence it is peremptory, and thérewith a-
greeth 51 H. 6. 15. 4. But if the Writ of Quare Impedit
(4 2 Rol. 387, Within the fix Months abates for falfe (4) Lazin, or Infuf-
383, ficiency of Form, that is the Fault of the Clerk, and fhall
not be peremptory to the Plaintiff, nor fhall the Defen-
dant thereupon have a Writ to the Bifhop, but the Plaintiff
may have a new Writ of Quare Inpedit 5 and therewith a-
gree 3 H. 6.3.0. 31 H. 6. 15.4. F. N.B. 38 H. Vide 34. Af.
{¢)F.N.B.38m. 2. 9. the like. So if the Writ abate for Mifnomer (¢) of the
Plaintiff or Defendant, if the Plaintiff confefleth it, the De-
fendant fhall not have a Writ to the Bifhop, for it may be
the Fault of the Clerk in the Writing of it. And therewith
gﬁcth F.N. 3. 38. M. Vide 31 H.6. 15. 4. But if the PL
(f)1E.6.c.7. bemgde a Knight (f) hanging the Writ, the Writ fhall
btile 187. abate, and the Defendant fhall have a Writ to the Bifhop,
and by Confequence that is peremptory ; for (as we fee by
gommon Experience in thefe Times) the fame is the Pl’s

Act, and none is forced or compelled to it.

(4) Bas
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(a) BASKERVILE'S Cdfé’.%ﬁﬁ,‘;ﬁ;‘,‘;
10, Bl. 750,
1l.eon.280,281.

q}iﬂ. 2,7 El. _Rot' 320. 2 Leon. 50.

IN a Quare Impcdit in the Common Pleas, the Cafe was,

That 1 Mar. Title to prefent by Lapfe was devolv'd to

the Queen to the Church of Cufzp in the County of Here-

Jord. Sir Nicholas Arnold the Patron prefented one Ewvgzs,

who was thereto admitted, inflituted and induted, and

died, and 'if the ‘Queen had loft her Title to prefent by

Lapfe, or nat, was the Queftion ; and it was adjudged, that

the Queen had /%) loft it.. For the Queen had but wnam & (4) Palm. 5.5,
unicam prefemtationen bac vice ; which cannot ‘be ex- 37 t Roll.
tended to the fecond Avoidance 5 for Negligence to prefe,n.,tzégl_‘*ﬁgi, Py
fhall-lofe the Subjet one Prefentment only by Lapfe, and 2 Rol. 368.
not divers ; and if the Queen ‘has (¢) primam €5 proximans Noy. 5.
Prefentationem granted to ber, fhe cannot take the fecond. HO’ECIIS? 66,
And otherwife great Inconvenience would enfue to the Pa- Cro: Ei.tio;
tron 5 for the Queen might forbear to prefent, and fuffer 120, 790. Cio.
divers to prefent by Ufurpation one after the other, and 1% 0 o,
take her Turn when fhe would, and the Patren might be Car's56. -
in a Manner thereby dificherited. And the Stat. of (4) Pre- Owen 589,90
vegativa Regis, quod () Nullum tempus cccurvit Regi, i g".lfj'bfms*
to be intended when the King hath an Eftate or (f) In- Mo. 260, 9co.
tereft certain and permanent, and not when his Intereft is Dy-277.9l 55.
fpecially limited, when and how he fhall take it, and not ;gf’%fé&r‘géj
otherwife ; for there Time is the Subflance of his Title, Iib. 2. c. 26.
and in fuch Cafe Tempus occurriz Regi. And {o was it at Lit. Rep. 99,
another Time adjudged, Pafth, 28 El. Rot. 412. in the'Com- (3;[;)3': And. 145,
mon Pleas, between Beverley (g ) Plaintiff, and the Arch- plowd. 243.2.
bifhop of Canterbury and Gabriel Cornwal, Deferidants for See Stanf. Pree-

the Church of Somerby in the County of Lincoln. FeColi.

, " Hab. 347. -
Lir. Rep. 99,840, Co. Lit. 41. b.go, b. 118, 2. 294. b. Hard. 24, 25. 1 Jones 79. 2 Inft
273,360. Godb.297, 307,312, 317. Plowd. 243. 8. 221. a. 1Rol. Rep. 165, 2 Ra.Rep,
422. 1 Andef 149. Pal. 354,357, Cr. Bl 44 (f) Gadb. 305, (g ) Moor 224, 269, 270,
Cro. EL 44 Cro.Jac. 216, Owenz. 1And, 148, 149. Goldsb. 44. )

MavuxNDy
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MAUNDYs Cafe.
Hill. 43 Eliz. Rot. 1108.

In the Common Pleas.

IN a Replevin between Maund and Gregory, the Defesi-
dant fhewed, That a Rent-charge out of a2 Heufe and
certain Lands was granted by Deed to one and his Affigns,

for his'Life, pro conftlio impendends, payable yearly at four

Feafls, and for Default of Payment, if it be demanded, that

it fhould be lawful for the Grantee and his Afligns to di-

(#)Moor 56. {train, the Grantee affigned the Rent to the Avowant, the
‘(‘,E"L“'{:el":’rﬁ' Tenant attorned, the Afflignee on the Land demanded the
Dy.6s. pl i Rent after the Day, and for Default of Payment did diftrain
(b) 12 Co.71. and avow, on which the Plaintiff did demur in Law. In this
1C6<)é la‘“'[ g0 3 Cafe it was refolved, 1. That a Rent granted to one and his
Godb. 254, Afligns, pro confilio impendendo, may (a) be affigned over by
1Rol.Rep.262. the exprefs Words of the Grantor, who granted it to him
ing:;(;{cl%'”’" and his Affigns ; for modus (1) € conventio vincunt legem.
Winch. 43,7'95. 2. That in this Cafe the Affignee need not demand the Rent
Hob. 40. at the I-{C) Day, as he ought in Cafe of (4) Re-entry, (for there
g‘;ég{ezp; 208. the whole Intereft or Eftate fhall be defeated) or when any
()1 f{o?._‘*f{ep, Sum (e) nomine pene fhall be forfeited, in both thefe Cafes
235. 2Rol. 426. the Demand ought to be made precifely at the Day a con-
S;z' L;"'[\z'g“-'z:' venient Time before Sun-fet, in the one Cafe in Refpeé of
23, l:lob.yzo7.’ the Condition, and in the other in Refpect of the Penalty.
(4) Co. Lit.  But in the Cafe of Diftrefs, he who hath the Rent may de-
,’54&;'” 158 mand it at what Time he will, for no Lofs or Penalty will
Hob. gz,7f;;,'thereon enfue, but only a Remedy to come at his Rent,
208. 1Rol.459. which is Arrear, and which is due to him ; and fo was it ad-
g;?ds%l' 132893' judged in the Common Pleas, Mich. 40 §5 41 Fliz. between
130, 186.  Stanley and Read, where the Cafe was, That a Rent-charge
Butt. 42, 114. was granted payable at a certain Day, and if it be behind
},ﬁ;‘;";g% ‘47996 and (f) demanded, that it fhould be lawful for the Gran-
1 Mod. Rep.gg. tee to diftrsin. The Avowant fhewed, how that he made
(f) 1Sand. © a Demand at the Day ; the Plaintiff traverfed that he did
gr;’EIs:-f,h sy, DOt make a Demand at the fame Day (intending to make
1Leon.1go.191, the Day Part of the Iffue) upon which the Def. demurr'd in
g_) Hedl. 16.  Law, and it was adjudged againft the Plaintiff ; for if
chfBRz?} 3 the Demand were at any Time after the Day, and be-
Cro.Car. 508, fore the Diftrefs, it Is fufficient. 3. It was refolved,
z Rol. 427 That if a Man who hath a (g) Rent-feck, payable yearly
X at

-
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at the Feaft of Ezffer, and hath once Seifin of the Rent, Co.Lit.153.b.
and the Feaft of Eafler pafles, and no Tender or Demand

made. of the Rent, he may, although it be after the Day

of Payment, come to the Land and there demand the

Rent, and although the Tenant of the Land be not there,

yet on fuch Demand, if none be ready to pay the Rent, it is Cro. Car. sos.
a denial in Law, upon which he wbo hath the Rent fhalt I Rol Rep. 6o,
have an Affife, for as much as no Penalty will enfue there- f—Xolil';fj?'
on, but only to have Remedy to recover his Rentand the

Arrearages, with Cofts and Damages, and therewith agree

Lire. fo. 51. and the Book of Enrries, fo. 79. b. 29 Aff- p.

52. But in the fame Calfe, if the Tenant at the laft Initant

of the Fealt of Eafter be ready on the Land to pay the

Rent, and he who hath the Rent, nor any for him comes

to demand or-receive it, there he who hath the Rent can-

not come in the Abfence of him who is Tenant of the o 1a. i,
Land, and'demand it, and fo make him a Difleifor, and 233

render Damages and Cofts, without any Default in him. But f_l]jg’l- 427

in fuch Cafe, he who hath the Rent, becaufe the Default , RO'LZZZ_}_
was in him, ought to make 2 Demand of it on the Land of 428.

the Perfon of the Tenant, and if he cannot find him on any

Part of the Land out of which the Rent is iffuing, then in

fuch Cafe he ought to demand the Rent at the next Feaft

of Eafler, with all the Arrearages, and altho’ it be in the ; Rql, 43,

- Abfence of the Tenant, yet it will amount to a Denial in '

Law, and thereupon he who hath the Rent fhall recover

all the Arrearages, Damages and Cofls.

See the Cafe of Kidwelly and Brand in Plowden.

I Dif-



Part VII.

Difcontinuance of Procefs,&e,
by the Death of the Queen.

Trin. 1 Jacobi.

Maor 748. T HE Refolution of the Juftices after the Death -of @,
gcgog:fm:j_ L Flizabeth, concerning Difcontinuance of Procefs, &c.
ton’s Cafe.  Lhere are two Manners of Re-fummons and Re-attach-
Cio.Car.7. ments, the one general, the other fpecial. The Effect of
. the general is, that the King doth divelt 2 Writ {cxenspl
gratiz) to the King’s Bench in this form 5 Mandamus vobis,
quod ad (eftam noftram omniumque ligeorum popali noftri,gui
Profequi voluerin extra & fuper omnia ffve aligua records,
Placita, brevia, preceprn, proceffits, billas, loguelas, appells,
- fines, & alia memoranda quecungue in curia nofira coram
webis exifler’, vel in pofterum coran nobis proventur’, omni-
#hods brevia, refummonit’, Teattachiament’ & ommuinm alior’
precefy’ pro mobis € Aillis ligeis populi noftri in hac parte
habend’, fecund’ bonas intentiones & propofita fubfeript smu-
tur’ mutandis prous cafus requirir, fecund’ diferetiones veltras
_ adfudicetis. Special Refummons is in fuch form ; Rex vic’

Salut. Refummoneas per bonos fummonitores A. B. quod [t .

coram nobis in craftino, €c. ubicung; tunc fuer’ in Anglia,

audie’ record € judic’ fuum de loguela que fuit in Cur’

Dowd’ H. nuper Regis, §¢. ita quod loguela illa tunc fit in

’ cod’ flatu quo fuit in priftina curia pred’ nuper Regis in
O&abis, &c. ulting’ preteriv’, de quo die loquela pr&a* adjor-

nar fuit ufy; §c. tunc proxiy’ fequent’, ante quem diem lo-

quela pred vemanfit fine die, co 94’ pred nuper Rex diew

. funwm clanfit extremuin. And note, on the general Refum-

mons the Original and the Iffue (if any be joined) is revi-

ved, for it'is a full Record, and ought to be entire entred,

but the Procefs before the Iffue joined, nor the vouch-

er, nor the Garnithmenr, &%. fhall not be revived with-

out a fpecial Writ reciting all the fpecial Proceeding,

s H y.40.a. 9 H 6. 41.4, 15 E 4 1, 4.b. 1 E 5.2

‘ 4 ' And
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And itappears bythe Book of Entr. tir. Reattachnr.499: that
if iffue be join'd, and the Jury return'd, and day given for
trial, before which day the King dies, yet by fpecial Refum-
mons all fhall be revived, for the Jury was return'd of Re-
cord, and the record thereof was made full and perfe ; and
therewith agrees 1 Ma.(a) 118 Dyer. Vide 21 E. 3. 44. CON- (a) Dyer 113,
trary in the cafe of aid prayer, for there the Jury is not re- pl- 78.
vived as it is there held: buta Venire facias de novo fhall be
awarded. And’ it is to be known, that the (%) Def. fhall never (4) Co. Lic.
have a refummons or reattachm. becaufe he had not nor can '3° >
have fummons or attachment ;and therefore at the Com.Law,
if a verdict had pafs'd for the Def. and before the day in bank
the King died, in that cafe the plea is difcontinued, and the
Def. might by Certiorari remove the record, and altho’ the
parties fhall never plead any plea, yet the Def. ought to fue
forth a &7’ fac’, and thereupon have Judgm. but without a /&2’
Ja. he fhall not have Judgm. becaule the parties have no day
in court, and the 22’ fac® fhall revive the record, and give day
to the parties, againft the opinion of Lirz. ro. E. 4. 15.7. al-
tho’ he faith that it was fo adjudged, that the Defend.in fuch
cafe fhould prefently have Judgm. But at the Com. Law by
the demife of the K. the plea was difcontinued, and thé pro-
cefs which was awarded 2nd not returned before the Xing's’
death, was loft : For by the writ of the predecefl. nothing can
be executed in the time of the new K. unlefs it be in fpecial
- cafes: For by the demife of the K. not only the i¢) Juftices (¢) Moor 176.
of the one bench, and the other, and the Barons of the Ex- 2 Keb 375

cheq.but the Sheriffs alfo,and Efcheators,and all Commiffions ; 'An'd?'j%'-

of Oy. and T¢i7z. Gaol-delivery,and Juftices of Peace are de- Dyer 165.'pi.| 3.

termined by the death of the Predecefl who made em. And } I Dyera6s.

forthe remedy thereof was the Stat. of 1 E4.6. (4) c. 7. made, p E. ";{ ,3_'

which provides, that by the demife of the K. any ation, fuit, « E4 4. 44.

bill, or plaint, that fball depend berween party and party, in ;;{ 7.2

any of the K.’s Courts, and other Courts of record, fhall not' ) tAnd. 44,

any wife be diftontinued, or put without day, but that the Cro Jac.1a.

procefs, pleas, demuryers,and continnances fball fand good and leo-lcar- 1e.

effeltual, and Le profecuted and fued$orth in fuch manner and 5;01;3}3 ef){f::

Jorin, and in the fume eftate,condirion,and order,as ifthe fune Yelv. 52,

K.lad livid. So that naw, if any judicial writ or procefs in any Hutt. 82.

court of record were awarded in the time of the Predeceflor,it

may now be executed in the time of the Succefl’ 1 ELZ}y.165.

accord. But yet that a& hath not provided remedy for all the

mifchiefs. For 1. If the original be not (¢) returned before the () Dy.65.pl. .

Ks death,itis loft; for the wordsare depending inany court: I ‘nd-44, 45.

But in an appeal of death, if the writ be delivered to the )E‘aé(c,n; %
1 17. b.

Sher. within the year, and before the return thereof; or that 2 Sid. o4

the Sheriffhath done any thing,the K. dies,and the year ex- Cro. El. 677,

pires before the Day of the return, in that Cafe the Com- " Jac- 1t

mon Law gives ren.edy to the Plaintiff, f¢il. a Certiorari to

the Sheriff, returnble in the King’s Bench ; and thereupon

} P3 the
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the Plaintiff fhall have a Re-attachm. altho’ it comesnot in
by the return of the Sheriff,but by Certior’; and the reafon is,
for the neceflity of the matrer, for otherwife the Pl.who law-
fully brought his Writ within the Year, without any faulr in
him, would-lofe his appeal, the year being now paft. And
therefore forafmuch as by the aét of law the wrir is difconti-
nucd,the law will give a means to revive it,to the end the party
fhall not be without remedy. So if a Man brings a Formedon
" agdinft a Pernor of the profits within the year after the title
* accrued, if before the return of the Writ, &9¢. the K. dies,.
the Writ fhallbe remov’d into the Com.Pleas by Cerrior’,and
thereupon he fhall have refummons for the mifchief,as it is
held in 10 E. 4.13.5. & 14. 4. 2. By the demife of the K. al}
(ﬂJ“E"-‘GfP"-?- Offices of (@) Sheriffs are determind ; and therefore till new
;b?‘go.ﬁt. p, Patentsof their offices nothing can be done. But in (5) Lond,
’ and other places, where there are Sheriffs of inheritance by
~ Charter,there they may execute any procefs, or judicial writ
awarded in the time of the Predecefl: 3. In the county court,
%)5{:0' s b and the like Courts which are not Courts of (¢) Record, it
0 ME-200 yemains as it was at the Com.Law ; for the words of the at
are 1in any of the K.’s Courts, or orher Courts of record.) Allo
the Stat. extends only to A &ions,Suits,é¢¢c.between Party and
Party 5 and therefore it fhall not extend to cafes where the
(4)Cro.Carito (4) K. is party 5 and therewith agrees Stamf. 98. 5. And
" therefore it is neceffary to know what the Com. Law is in
&{)MO"{ 748 fuch cafes. If (¢) an Information of Intrufion, or other Infor
C:g(’i:fo“ mation.be preferred, either meerly for the K. or tam pro
Dod. pl. 3. » D’ Rege quam fro feipfo, and the Defendant pleads to
E”"lgl- i iflue, or a demurrer be joyned, and afterwards the King
AWy 8. dics, all is abated and loff, but only the Information, and
that fhall fland : for the Entry in the Excheq. is (fhewing
the continuance and death of the X. H.8.) ger qu'd loquela
veinaufit fiue die, & Lo’ Edw. ipfum nuper vegem in re-
\ gimine bujus vegui fucceffit, ac regimen ejujd’ vegui fuper Jé
affumntfit, fuper quo concordar’ 94’ pred’ Defrnd attachietur
dae novo ad vefpond’ dicto Do’ Regi nunc,and thereupon an
Attachm. s awarded, on the return of which the Det. fhall
appear and plead e ncvo; for altho’ it is true, that the K.z
* 7Cearz. 2. gepere doth not die (for there is no *interregnum) yet in boe
Qalvin’s, Cale-Gudividue, H. the K. and Ed. the K. &c. dies. And that ap-
Cafe ot the pears by record, Hill. an’ 6 Ed. 6. Rot. 50. an Inform. of
Abdication is Intrufion was preferred againft 7 Schrymfal Efq; for intru-
by t%;‘:f&iz" ding into the Manor of Offeley, in the County of Staffird.
The like Record Mich’ anno 6 Ed. 5. Rot. 15.an Informa-
tion preferred by the King's Attorney, for the King only,
againt Michael Hareconrt on the Sratute of Main-
tenance, Hil. 5 Ed. 6. Rot. 23. In the Exchequer in
an Information on the Stat. 32 H. 8. for buying of Ti-
tles, tam pro Domino Rege quam pro (eipfp, and after If-
R {fue joined the King died, the Defendant appeared 1on
' 4 Ao the
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the Attachment, and pleaded 42 wovo. Siwzile por idem Re-
cord’ Rot. 24, Simile peridemn Record Ror. 54. Sinnile Jic,
185 2, Phil. & Mar. in the Excheq. Ror. 131, inan Infor-
mation of Intrufion againft Rich. Alford, who appeared and
pleaded a fpecial Plea; on which there was a demurcer in
Law, and the demurrer entred 5 and afterwards Q. ALy
died, and upon that a Subpeia iflued to appear 42 129v9, re-
turnable Hill 1 El which is in lignia brevium ibideine 5 and
thereupon the Def. pleaded another fpecial Plea, on which
Iffue was raken. And note, to fuch effeft as the Precedents
are in the Exchequer, {o they are allo in the King’s Bench
+4 as to all manner of Informations. The like Paf. s Ed. 6 Ror.
38. where in a popular Action the King died after demug-
rer on the Evidence, and before Judgment, and the Defen-
dant pleaded 4e movo. Upon which Records the Law ap-
pears to be, that in all the faid Cafes the K. being meerly
Party, or when the Information is tame pro Do’ Rcge quain
pro feipfo, when the K. dies before Judgment, all the Pro-
ceeding on the Information is utterly abated and loft, quia
Rex Herric. &c. fuir pars qui mortuus cft.  But the Infor-
mation or Inditment which is recorded for the King fhall Cio.Jic .,
ftand, and the f2id Def. fhall be driven to anfwer it e wove,
and nothing fhall ftand but the Inform. for that is 2 Record,
and cannot abate. And the Law hath great reafon in it for
on many penal Statutes the Suit is to be commenced within
a certain Time, and therefore if the Inform. or Indiétment
fhould not continue in force after thcK.’s Death, by the K.’s
Death, which is the act of God, the Offence would be un- cro, Jac. 14.
punifhed. But if the K. brings an original Writ, as Quap’ Dot pl. 3.
Imp’, &c. there by the K.’s Death the Writ fhall abate, be-
caufe the K. for whom Judgm. fhould be given, is dead, and
after the Death of the K. who is Party, noProcefs can be a-
warded on the Original,as it may be on an Inform. or Indi&t.
Vid. Mic.5 € 4 El 206. vid. 1 Ed. 4.43. €5 44 Br.Offices 2 5.
If one be indifted in the Timeofone K and pleads to Iffue, py, 206, pl. 8.
and afterwards the K. dies, he fhall plead 4e 7sv0,as you may
fee in the Cale of Fdw. Smith, who pleaded to Iflue on an
Indiftment of Felony in Midd. in 3¢5 4 Phil. &5 Alwr. in
the King's Bench, and after the Death of Q. AMury re-
pleaded in 3 854 E/l. and was acquitted. So Cleinent ‘Pal-
mer being arruigned in the King’s Bench on a Nonfuit inCro. Jac. 14
an Appeal, at the Suit of the Queen, Z7in. 4 & 5 Phil. &
Mary, and pleaded to Iffue, Queen Mary died, and Alich.
18 2 El. he repleaded. Zide Pafch. 1 Ed. 5. Traverfe
of an Office in Chancery, and the Record fent into the
*’s Bench, and afterwards the King died: And by the
faid Stat, of 1 EZ.4. it is enalled, Thaz in all Cafes, where
any Perfon or Perfons heretofore bave Leen, or bereafter
Joall be found guilty of any manner of Treafor,Murder, Main-
I3 Sflarghter,
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finughter, Rape, or other Felony whatfoever, for the which
Fudgment of Death Mall, or may enfire, and foall be re-
pried to Prifon without Fudgment, &c. That the Fuftices
of Gaol-delivery foall bave full Power and Authority to give
Fudgment of Death againft fuch Perfor fo_found guilty, and
repried, §&5¢c.  Before that A& at the Common Law, if a
Man had been indifted and conviéted by Verdiét or Confef-
fion before any Commiffioners, and before Judgment the
King died, in that Cafe no Judgment could have been
given ; for the King, for whom the Judgment fhould be
given, was dead ; and the Authority of the Judges wha
fhould give Judgment was determined : And this Aét doth
remedy thofe fpecial Cafes. Bat all the King’s Suits by o-
riginal, Bill, Information, or Indi&ment, for any other Of.
“fence, do remain as at the Common Law.

But Note, by the Star. 6 Annz c. 7. The Fudges Commif
Sions do not now determine by the King's Death. i

The
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The Cafe of a Fine levied by the
King Tenant in Tail, &c..

Mich. z']acobi.

THE King was inform’d, That divers Manors and Lands
were intailed to Gilberr de Clare Earl of Gloucefter, and
the King who now is, is Heir of the Body of the faid Gil-
ber: ipheritable to the faid Land ; fome of which Manors,
the King and others his Progenitors, for good Confideration,
had granted to divers Subjeéts; all which Grants (as was .
pretended | were in refpect of the faid ancient Eftate-Tail
utterly void. The King that now is, of Grace and good
Will to his Subjeéts, and for their quiet and repole, requi-
red Popham Chief Juftice, and Coke Attorney General, to
confider how by Law he might eftablifh the Eftate of the
faid Patentees and others claiming under them, againft the
faid Eftate-Tail. Whereupon, they feverally in the Vaca-
tion-Time did confider on that Point; and afterwards on
Conference they agreed in one, That the King being Te-
nant in Tail, by a Gift made to fome of his Anceftors being
Subjeé&ts (as the Queftion is moved) might by Fine levied
on a Grant and Render bar the Eftate-Tail, and that for
divers Reafons. 1. For as much as the King is bound () (&) Ant. 21. a,
by the Stat. de donis conditionalibus, as it is adjudged in ‘8(“:' 44 b
Lord Barkley’s Cale, Plow. Com. 240. By which A& the S 4.b.
King is reftrained from Alienation ; for it is enated by the 11 Co. 72.a.
faid A&, quod finis ipfo jure (it nullus; Reafon requires, E,‘]{o‘z", d'{;?",fé'
that the King fhall take Benefit of the A&s of 4(8) H. 7. rqna b
& 32 (¢) H.8. which enables Tenant in Tail to bar his If-248.h.251.b.
fues: For it is agreed in all our Books, that the King fhall 27> %
take Bencfit of any A&, altho’ he be not named, 12 (4) H. can', |
7. 21.4. 35(¢) H.6.60. the Lord Barkley’s Cale, Plow. ()32 H 8.
Com.240. And it would be hard, that the King being 1{- P 3 b
fue in Tail of 2 Gift made to a Subjedt, fhould be in worle \Ro1. Rep.1s1.
Condition than if he had not been King. =. There isa great ()13 Co63.b.
Difference when <he K. claims in refpe&t of his natural Ca- (}5011 IllloelpR‘Z;;
pacity, as Heir of the Body, per formane doni,as Heir of the 55 "
Body of a Subjet; for there he fhall be bound by an
A&t of Parliament (and that was the principal Reafon of the
Judgment in the Lord ZS’ﬂrklfy's Cafe, where the Gift

4 was
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was to King H. 7. and to the Heirs of his Body) and when
the King claims a Thing in refpe of his Royal and Poli-
tick Capacity, there a general A& fhall not bind him, un-,
lefs he be exprefly named, unlefs it be in fpecial Cafes.
3. In the Cafe at Bar, the Bar which the Stat. de donis
conditionalibus doth work, is againft the Iffues in Tail;

for the Tenant in Tail himfelf, withoutany help of the A&’

might bar himfelf (and fo might the King alfo by f{pecial

Grant.) Then the Iffues in Tail at the Time of the Fine

levied by the King are but Subjects, who are bound by the

faid A&s, and the Eftate-Tail barred by the Fine and Pro-

clamations. And note, That the A& of 32 H. 8. doth re-

«cite, that ( for aveiding of ali Strifes and Controverfies)

which general word (4/l) includes alfo the Calg of the King,

And it was obferved that the Stat. de Dowis, &5c. which
{s,Plow.248.b. binds the K. faith, guod Dominus Rex (a) perpenden’ 94
. weceffarium eft in cafibus praditlis ponere remedium, fla-

¥ 4.7 co2an pmir] fuod voluntas donaroris, &c. And the Stat. of * 4 H.q.
which gives Power to dock the Eftate-Tail, faith, Zhe K.
confidercth that Fines ought to be cf greateft Strength to a-
void Strifes and Debates, and to be a final End and Con-
clufion : It is enalled that after the Fiune engroffed and pro-
claimed, &c. the fame Fine fhall conclude Privies, &e.
Within which Words the King’s Iflues are included. Alfo
(8) 10 Co.50.2.the Stat. of 32 () H.8. Enalls, That all Fines levied of
§2 18 c 56 any Lands intailed to the Perfon fo levying the fame Fine,
or to any of bis Auceftors, &c. And Gilbert de Clare was in

Propriety of Speech the King's Anceftor, andfo within the

exprefs Letter of the A&. But it feemed to them, that after

the Render made it was neceflary to have Letters Patents,

to grant to the Conufee by exprefs Words, that he may en-

ter into the Land ; for otherwife the Fine being Executory on

a Grant and Render, it may be doubted if the Conufee,

without any fuch grant can @ater on the King. And after-

wards, Mich. 5 Facobi, after the Death of Popham, this O-

pinion oy Confideration and Conference had with Flem-

.ing and Coke, Chief Juftices, and Zaufield, Chief Baron,

was affirmed for good Law for the Reafons and Caufes be-

fore given. And divers Fines have been levied by thg

King according to that Refolution. :

!

1]
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b 4 ? * See Show.
NEvVILs Cafe. SIS R
) it 1. {aid,

Thar a Dignir
is not fub'e&y

Mich. 2 Jacobi. 2 Com: Lty
| by the Star. 4
. X y the Stat. de
IN this Term, this Cafe by the Command of the K. was ‘}’f’élif, nor bar.
propounded to all the Judges. Auno 21 R. 2. Ralph Ne- g5 Ppioe
wil, Lord of Raby, was by Letters Patents under the Great notwith@tand?
Seal created Earl of Weftmoriand, to him, and the Heirs F’% what is.
Males of his Body; which Raiph, by Margaret Stafford his Eag. sl o s
firtt Wife had Iffue, Ralph Earl of Weftmoriand, to whom That few Ca:
Charles late Earl of Weftmorland was lineal Heir Male of fesin fgat._caf'e
the Body of the faid Raiph the firft Donee ; and the faid 3¢ .cited atighe
~ Ralph the firlt Donee, by Foan, Daughter of 7obn of Gaunt,  Jon. 123 &
Duke of Lancafter, had 1flue, George Lord Latimer (for 207- ad idem,
all his elder Brothers were dead without Iffue Male) from gcf‘frler,’fn‘dclap'
whom is lineally defcended Edward Nevil, who now is That Honours
the neareft Iffue Male to the faid Donee ; and afterwards Caf}&%"gm“'
Charles Earl of Weftmorland was attainted by Outlawry 83 nipons oY
and by Parliament of High Treafon, and ‘died without I{- ment.
{ue Male ; and now the faid Edward Nevil claimed to be Q:Skinnersi8,
Earl of Weflimorland. And in this Cafe three Queftions
were moved to all the Judges of England. 1. If the faid
Limitation of the faid Dignity to the faid Ralph and the Wettm. cap. 1,
Heirs Males of his Body be within the Stat. de donis con-
ditionalibus, or a Fee-fimple conditional at the Com. Law.
2. Admitting that it was an Eflate-tail within the faid
Statute, if by the Attainder of Treafon the Eftate-tail was
forfeited by a Condition in Law tacite annexed to the State
of the Dignity. 3. If the Eftate of the Dignity was for-
feited by the A& of 26 H. 8. cap. 13. Or that the faid E4-
award Nevil as Heir Male of the Body of the firft Dones
ought to be Earl of Weflmoriand. And thefe Points were '
argued and debated at Serjeants Inn in Fleerflreer by the
King’s Attorney, and by the Counfel of the faid Edward
Newvil. And as to the firft it was objefted, That the
{aid Dignity was not within the Statute de donis,
&e. for divers Caufes. 1. Becaufe it was a great Dig-
pity derived from the King, as the Fountain of all
Digairy,
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Dignity, and therefore it is not within the faid A&, which
fpeaks only de tencment’ que multotiens dantur fub condi-
tione, viz. cum aliquis tery’ fuam dat alicui viro, &c. So
this Dignity can’t be included within this Word Tenenzeiits
ot Land. 2. The Stat. faith, iz omnibus preditt’ cafibus poft
prolem fuftitat. bujufi’ feoffusi babuer. potefiat. alienands,
&c. But this Dignity was adherent to the Blood of the Do-
nee, and could not be aliened or granted, neither after nor
before Iflue ; and therefore fuch Cafes of Dignities were out
of the Mifchief, the Words and the Intent of the Makers of
the A& de donis, &¢c. And the Opinicn in Manxel’s Cafe in
Pl Com. the Grant of a Thing which doth not concern Land
(#)Co Lit 20.2. or Tenements, nor (#) exercifable in Lands or Tenements,
(v} Co.Lita19.a. 45 gn () Annuity which is perfonal, is not within the Stat.
zoa. WRolg37. 4 donis,€c. And it was {aid this Dignity was perfonal, and
annexed to the Blood of the Donee, and by confequence
cotld not be intailed within the faid A&. But it was refolved
¢:) 1Rol. 337, by all the Judges of England, That a Name of (¢) Digpity
838. 12 Co.81. might be intailed within the faid Aét: For in the cafe at bar
Co. Lit. 20.2. 34 Joth concern land, for he was made by the faid letters pa-
tents Earl of Weftmorl. who by the com. law is a great con-
fervator of the peace, and ftheriffs are called Vicecons’ becaufe
in ancient times they were as deputies to Earls, tho’ now it is
changed. And therefore {uch office of dignity of any place doth
concern land, and therefore may be intailed within the faid
Stat, as it is faid in PLCome. in Manxel's cafe. The office of ftew-
(4) 1 Rol. 838. ard,(4)receiver,or bailiff of fuch a manor may be intailed with-
in the faid Stat. becaufe it isexercifable within lands, 5 E.4.The
(9) Co.Lit.20.a office of (¢) Mar(h. of Engl. wasintailed, 1 H.7.28.5.An eftate-
sE. 432 tailmay be of a forefterfhip,(f)18 E.3.27.The office of Serjean-
((fg(ffc;ll“g';';'a‘ cy or cuftody of the (g) church of Nichol” was intailed. 32 H.6.
(;go, Lic. -o.a. 28.The Earld.of Shrewsb.was intailed to %7 zllot Kt. and the
heirs males ofhis body. And 1 have feenu Parliam. Writ iz ann.
27 H. 6. by which Bromfler was fummoned to Parliam. by the
(5)Co.Lit.20,5, name of Ld. (b )Vefey,with Limitat. in the writ tohim and the
heirsmales of his body. And itis to be known, that as inancient
time the {enators of Rome were elefted # cenfu of their reve-.
nues, fo here in ancient times in conferring of nobility, refpeét
was had to their revenues, by which their dignity anX nobulity
might be fupported 2nd maintained.And thereforea Kt. ought
iy 9Co.124. b. to have ()20l land per ann.aBaron 13 Kts.fees and a quarter,
OI.\ILI';' gz' 4 an Earl 20 Knights fees (for there was not any Duke in F#ngl.
P B %2 C from the time of the conqueft until 11 F. 5. and the D. of
Cornaw. was the firft D. after the conqueft in Engl.) And that
appears by the Stat. of Mag. Charza, c. 2. For always the 4th
partof fuch revenue, which is requifite by thelaw to the digni-
(k) 9Co.124.b. ty fhall be paid to the K. for (k) arelief; as the relief ofa Kt.
Eg"tif‘g’f‘b& is 5 /. which is the ath part of 20 /. which is a Kt.’s revenue;
4. b > and the relief of a Baron is roo Marks, which is the gthpart
of his revenue, viz. 400 Marks, and includes thirteen
' Kanights,
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Knights fees and a quarter; and the relief of an Earl is
100/, which is the 4th part of 400 L. which is the revenue of
an Earl. And it appears by the records of the Exchequer,
that the relief of a Duke fhall amount to (4) 200/l and by (4) 9Co.124.b.
confequence his revenue ought to be 8col per ann. and
that is the reafon in our books, that every one of the Nobility
is prefumed in law to have () fufficient freehold 44 fifls- (4) €Co. 52.b.
nend’ nomen & onus. Vide 3 H.6.48. 11 Hog.15. 14 H6.2. ﬁ(‘)‘g i
‘See the countefs of Rutl. cafe in the sth part of my Rep. Moor 767.
Vide Cambd. f. 109, Nec dum hereditaria fuit hec dignitas
(fe. Comitis) verum cum Guliehw’ Normanus, jam vittor,
Jummam verum in boc regno adminiftraret, comites creatt
Junr fendales, beveditarii € parvimoniales, ut in antiquis
cartis videre eft, de tertio denavio cemirar , i. qui de placitis
proven’ in eod comitary. And every Baron and other of No»
bility is always created of fome place; and now to what Value
the faid old rents in the time of H. 5. & F. 1. at this day do
amount to, every one knows. And fo it was clearly refolved,
that the dignity in the cafe in Queftion was within the Stat.
de donis conditional 5 and with this Refolution agree divers
Pprecedents; and the experience and pradtice always ufed; for
the Earldom of Nurthumb. was intailed by Q. Mary to 7.
Percy, and the heirs males of his body 5 and for default of
{uch iffue that H. his brother fthould be Earl, to him and
the heirs males of his body: And in that cafe by the at-
tainder of 7. of treafon, H. was after his death Earl of Nor-
thumberland by force of his Rem’r, and his iflue enjoy it at
this duy. So4. Dudley was by Q. El. created Ear!l of Waraw.
to him and the heirs males of his body, and for default of fuch
ifflue, that R. his brother fhould be Earl, to him and the heirs
males of his body : And R. was created Earl of L. in tail, with
fuch Limitat. to his brather 4. and many other precedents
are to the fame effet. As to the 2d point it was refolved, that
altho’ this dignity be within the Stat. de douis conditional’,
yet by the arrainderof (¢ treafonifthe Stat.of 26 H. 8. had not (¢) 3 Infk. g,
been made, this dignity had been forfeited by force of a Con- ilﬁgf{a'
dit.din law tacite annexed to the eftate of the dignity: For Godb.'525.
thofe who are Earls have an office of great truft and confi- Sawy. Argu-
dence, and are created to 2 purpofes; (4) 1. Ad confilend’regi ‘&i’;i;&%’f
zemp’ pacis. 2. Ad defendend’ regem &5 parr’ temp’ belli : And (4) 12 Co. 5.
therefore Antiquity hath given them 2 enfigns to refemble ‘
thefe 2 duties; for 1ft, their head is adorned witha cap of ho-
nour and coronet, and their body with a robe in refemblance
of counfel. 2. They are girt with a fword, in refemblance
that they fhould be faithful and loyal to defend their Prince
and Country. And of both thefe Zratton {peaks, lib. 1. c.8.
(¢) Comites, viz. ftve a comitar’ ftve a ficietat’ nomen fump- (¢ 9 Co. 43. 3
Je¥’, qui etiam dici poffunt confiles a confulendo 5 reges enim )
zales [ibi affociant, ad confulendum & regend populum
Dei, ordinantes eos in magno bonore £ poseftate, & nomine,
quando
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guando accingunt gladiis, i. ringis gladior’. By which appear

thefe two ends, counfel and defence. Then when fuch perfon

againft the duty and end of his dignity, takesnot only counfe},

but arms alfo againft the King to defiroy him, and thereofis

attainted by due courfe of law, by that he hath forfeited his
dignity by a Condition zacize annexed to the eftate of the

€s) 2 Rol. 155. dignity 3 in the fame manner, as if Tenant in tail of an (4)
office of truft mifufe it, or ufe it not, thefe are forfeitures of
fuch offices for ever by force of a Condition in law zacite an.
nexed to their eftates, as itis held in 11 E.4q. 1. 20 Fi4.5,6,
2 Rol.Rep.341. 39 H. 6. 32. 22 Af]. 34. 8 H.4.18. 2 H.7.11. 14 H. 7.1. Pl
Lane 4. Com. 370. Nevil’s Cafe. As to the 3d point it was refolved by
‘;(fn&; 3;3;6 all the Juflices, if that it had not been forfeited by the com,
" law, that by the Stat. of 26 H. 8. c. 13. the fdid Charles had
forfeited the dignity. For the words of the A& are, fball
lofe and forfeir vo the King's Highnefs, his beirs and fuccef
Jors, all fuch lands, tenements and bereditaments, which any
Juch offender fpall bave of any eftate of Inberitance in ufe or
poffeffion, by any right, title or means: And this dignity was
an hereditament, and therein the faid Charles had an eftate
of Inherit. And where the Stat. faith (izz ufe or poffeffion)
that was to exprefs, that all manner of inheritances fhould be
forfeited for treafon, and-in their judgments all inheritances
were either in ufe or in poffeffion, (for that At doth not ex-
tend to rights or titles) and it was neceflary to add this word
Ufe, for by the common law an ufe, which was but a truft
and confidence, was not forfeited by attainder of treafon. And
when an ufe was exprefled, then the addition of poffefiion was
neceflary, for otherwife nothing but ufes would be given to
the K. . And therefore it was refolved, that an annuity of in-
heritance fhall be forfeited by force of this A& by Attaind. of
treafon, for that isan hereditament; and that was the 1{t ge-
neral A& by which an eftate-tail was forfeited to the K. for
Co. Lit. 19.a. treafon. At the com. law before the Stat. de donis conditiona-
1ib. if lands had been given to one and the heirs males of his

body, in that cafe as well the donor as the donee had a pofii-

bility, the donor of a reverter, if the donee died without iffue.

male, and the donee to have power to alien, if he had iffue

male. For if the donee had iffue a fon, now to fome intent the

Condit. was perform’d, for g% prolem fuftitatam, he had po-

#cflatem alienandi ; and the reafon thereof was, becaufe he

having a fee-fimple, and having iffue, his iflue could not avoid

the alienation, becaufe he claimed fee-fimple, whereof his Fa-

ther might bar him. And altho’ the donee and his iffue alfo

after fuch alienatiof died without iffue, yet the donor, who

had but a poffibility or condition in law, and no reverfion ot

eftate in him, could not recover the land "againft the Alie-

nee; for by the having of Iffue the Condition was perform-

ed as to this Intent, fZ/. to make an Alienation. But

in the fame Cafe at the Common Law, if the Doneclg_ad

: uc
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ifflue a fon and died, yet the fon had not an abfolute fee-fimple Co. Lit. 19. 2.
in him, but only the fame powet which his father had, /2. to
alien; and if fuch iffue died without iflue, and without any
Alienat. made, the land fhall revert to the donor, as Brian
held, 12 E.4.3. € 18E.3.46. by Hyfey. For a collater. heir who
is not of the body of the donee 1s not withinthe form ofthe gift, 1 Rol. 841.
the Limitat. being to the heirs males of the body of the donee,
which Limitat. of heirs males of the body, doth exclude all co-
lateral heirs to inherit: But the policy of the law was, to give
power after iffue to alien for two caufes; one that the eftate
of a Purchafor. fhould not be avoided by a remote poffibiii-
ty, f¢. if the donee and his iflue alfo Thould die without ifue:
2. If he having a fee-fimple fhould not have power afteriffue
to alien, it would be in a manner a perpetuity, and a reftraint
of Alicnat. for ever, which the com. law for many caufes will
not fuffer, and in 4 H.3. Formedon 64.it isadjudged,that where
lands were given in frank-martiage, and the donees had iffue
and died, and afterwards the iffue died without iffue ; that his
collatetal heir fhould notinherit ; for the donor recovered the
land in a Formed. in the Reverrer 5 and in the faid cafe if the
donee had iffue 2 fons, and died, and the elder fon had iflue a
Daught.and died without ifue male, the young. fon fhould in-
herit a fee-fimple, per form’ doni at the com. law: So iflands
were given to one, and to his heirs females of his body, and he
had ifflue a fon and a daughter, and died, the daughter fhould
inherit an eftate in fee-fimple per form’ doizi. And mark well
the Stat. de donis, &¢. doth not create an eftate-tail,but of fuch
eftate as was fee-fimple conditional, and defcendable in fuch
form at the com. law, as now by the Stat. the land fhall de-
fcend ; and the only mifchief was, that the donee after iffue
had power to alien in difinherifon of his if{ues, and bar of the
Reverfion: But it doth appear by the faid A&, thataltho’the
donee had iffue, yet he had not an abfolute fee, fo that the
collateral heir of the iffue thould inherit ; for the words of the
A& are, Er preterea cum deficiente exitu de bujufin’ fecffatis,
tencment’ fic datum ad donator’ vel ad ejus hered’ reverti de-
buir per form’ in carta de dono bujufin’ expreffam, licet exi-
tus, f7 quis fuerit, obiiffet, per faltume tamen & fecffamentum,
&c. exclyfi fuerunt bucyfy; de reverfione, €5¢c. by which it ap-
pears, that if the heir in tail dies without iffue,and without any
Alienat. made, that the land fhall revert, and by confequence
fhall not defcend to the collater, heir, 30 E. 1. Formed. 65. If Co. Lit. 19. a.
the donee in tail had aliened before the Stat, and afrerwards ’
had iffue, and then the iffue died without iffue, the land fhould
revert: For he had not power to alien at the time of the A-
lienat. but fuch Alienar. fhould bar the iffue, as it is adjudged
in 19 E.2. Formed.c1. becaufe he claimed fee-fimple. N. 2.
‘Thefe Rules yet hold place in cafe of a grant of an annuity to Co. Lit. 19. a.
one and the heirs males of his body, and all other Inherit, 20-3 1Rol.337.
which are not within the Stat. de douis conditional’.
Penal
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Pengl Statutes.

Hill. 2 Jacobi.

THIS Term uvon Letters direted to the Judges to have
their Refolution concerning the Validity of a Grant
made by Queen Elizaberh, under the Great Seal, of the
Penalty and Benefit of a penal Statute, with Power to dif-
pence with the faid Statute, and to make a Warrant to the
Lord Chancellor, or Keeper of the Great Seal, to make
as many Dilpenfations, and to whom he pleafed ; and on
great Confideration and Deliberation by all the Judges
of England, it was refolved, that the faid Grant was ut-
terly againft Law. And in this Cafe thefe Points were re-
folved, That when a Statute is made by Parliament for the
Good. of the Commonwealth, the King cannot give the
Penalty, Benefit and Difpenfation of fuch A& to any Sub-
ject; or give Power to any Subjet to difpenfe with it, and
to make a Warrant to the Great Seal for Licences in {fuch
Cafe to be made: For when a Statute is made pro Dono
publico, and the King (as the Head of the Commonwealth,
and the Fountain of Juftice and Mercy) is by the whole
Realm trufted with it, this Confidence and Truft is fo in-
feparably joined and annexed to the Royal Perfon of the
King in fo high a Point of Sovereignty, that he cannot
transfer it to the Difpofition or Power of any private Per-
fon, or to any private Ufe ; for it was committed to the
King by all his Subjefts for the Good of the Common-
wealth.  And if he may grant the Penalty of one A&, he
may grant the Penalty of two, and fo iz infinitum. And
fuch Grant of any penal Law was never feen in our Books, nog
before this Age was any fuch Grant ever made; but it is
true, that the K. may (upon fome Caufe moving him in Re-
{peét of Time, Flace, or Perfon, &¢.) make a Nouz obflante

4 10
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to difpenfe with any particular Perfon, that he fhall not in- 3 Inft. 154.
cur the Penalty of the Stat. and therewith agree our Books.
But the King cannot commit the Sword of his Juftice, or
the Oil of his Mercy concerning any penal Statute to any
Subjed, as is aforefaid. It was alfo refolved, That the ¢y, Arg. 109.
Penalry of an A€t of Parliament cannot be levied by any 6 Mod. 6.
Grant of the King, but only according to the purport and Skinner 173.
purview of the A&t ; for the A&t which gives the Penalty
" ought to be followed only in the profecution and levying
thereof; and great Inconvenicncies would thereon follow, if
penal Laws fhould be transferred to Subjeéls, 1. Juftice 2 Inft 48.
‘thereby would be {candalized ; for when fuch Forfeitures
are granted, or promifed to be granted before they are re-
covered, it is the caufe of a more violent and undue Pro-
. ceeding. 2. When it is publickly known that the Forfeiture
and Penalty of the A&t is granted, it is a great caufe that 2 [aft, 220.
the A& it felf is not executed; for the Judge and Jurors,
and every other is thereby difcouraged. 3.1t will thereupon
follow, That no Penalty will by any A& of Parliament be
~ given to the King, but limited to fuch Ufes with which the
King cannot difpenfe. And hereupon divers who had fued
to have the Benefit of certain penal Laws, were upon this
Refolution denied. And the Certificate of all the Judges of
Eugland concerning fuch Grants of penal Laws, and Sta-
wutes, was in thefe Words, May it pleafe your Lordfpips,
we have (as we ave required by your bonouralble Lerters of
the 21t of O&ob. laft) conferred and confidered amongft -
ourfelves (calling to wus bis Majefty’s Counfel learned) of
Such Marters as were thereby referred unto us, and bave
thereupon with one Confent refolved for Law and Conveniency
as followeth. 1}, That the Profecution and Executivn of any
- penal Statute cannot be granted ro any, for that the ACt
being made by the Policy and Wfdom of the Parliaiient for
the general Good of the whole Realm, and of Truft committed
20 the King as to the Head of Fuftice and of the weal Pub-
lick, the fame cannot by Law be transferred over to any Sub-
Jelt 5 newrher can any penal Stat. be profecuted or executed by
his Majefty’s Grant , in other manner or order of Procecding,
than by the ACT it felf is provided and prefcribed: Neither do
we find any fuch Grants to any in former Ages: And of late
Years, upon doubr conceived, that penal Laws might be fought
to.be gramted.-over, fome ‘Parliaments bave forborn to give
Forfeitures 1o thé Grown, and have difpofed thereof to the
Relief of the ‘Poor, and other charitable Ules, which ,
cannot be granmted or employed otherwife. We are alfo Cr. Arg. 109.
of Opinion, Thas it is inconvenient, that the Forfei-
tures upon penal Laws, or others of like Nature, [hould be
granted to any, before the fame be recovered or vefted in bis

Majefty by due and lawful Proceeding ; for that in our Ex-
. - Lerience
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Perience it wmaketh the more violent and undue Proceed.
ing againft the Subjelt, to the Scandal of Fuftice, and
the Offence of many. But if by the Induftry or Dils-
gence of any, there accrueth any Benefit to his Majefly,
after the Recovery, fuch bave been rewarded out of the
Jame at the King's good Pleafure, &c. Dated 8 Novemb.
1604. And to this Letter all the Judges of England fe
their Hands. «

LILLING-
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LILLINGSTONS Cafe.
Mich 5 Jacobi. iz C. B.
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Y01 Dunconsb brought an A&ion of Debt againft 770, 4 Leon.23s.
Lilling fton, (which began inthe Common Pleas, Pafc.?39-

4 Facobi) rot. 704.) for 195 L and declared; That one
Fauftin Dixwell, and Mary his Wife, and the faid Zho.
Lilling flon,and Mary his Wife,were feifed of the Rectory of
Lilling flon in the County of Bedford in Fee, and Mi.31 El.
thereof levied a Fine to Papworth and Chambers, and the
Heirs of Papworth,who granted and rendred a Rent-charge
of 30 /. out of the faid Reétory to the faid Fazftin for his
Life, to begin after the Death of Mary his Wife, the Rent
yearly to be paid at the Feafls of St. Michael the Archan-
zel, and the Annunciation : Provifo femper, quod predit
Conceffio predit® annualis redditus 30 ). non aliqualit’ f&
extendar ad onerand’ perfonas dilP Papworth & Chambers,
fed tantummodo ad onerand’ ditl’ Relloriam tora vita ipfius
Fauftini ; and rendred the faid Reftory to Fauftin and
Mary during the Life of Mary, the Remainder to Thomas
Lilling fton and Mary his Wife in Tail, the Remainder to
the Right Heirs of Lillingflon. 2 Oftob.33 Eliz. the faid
Fauftin before Sir Chrift. Wray, Chief Juftice, acknowledg-
ed a Recognifance of 500/ in the Nature of 2 Statute Sta-

ple, according to the Statute of 23 H.8. to Dancomb now 32 H. 8.cap. 6,

Plaintiff: 20 Aug. 39 Eliz. Mary the Wife of Fauftin died,
after whofe Death ZLilling flor and Mary his Wife entred
into the faid Refltory, and were thereof feifed in Tail, the
Remainder in Fee to Lilliug flon. The faid Fauftin 15 A-
prilis 40 El. by his Deed releafed to the faid ZLilling flon
and his Heirs the faid Rent of 304 per ann, The Plaintiff
21 Apr. 40 Eliz. fued out of the Chancery a Certiorari to
the Clerk of the Statutes, &¢. whereupon the faid Recog-
nifance in the Nature of a Stat. was certified ; and fued
forth an Exrent, by which the faid Rent was extended,
and upon Liberate delivered to the Plaintiff, the Plaintiff,

for fix Years and a half ending at the Peaft of St.' Michael .

the Archan’, an. 2 Facobibrought an A&ion of Debt againft
Lilling fton,who allthat Time wasTen’tof the Land,and aver-
ed the Life of Fanflin. And upon all this Cafe two Quefti-
ons were moved ; 2. Whether this Rent of 30 /, per 67, being

extinét

i
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extin@ by the faid Releafe, had fuch Effence asto the Plaintiff
the Conylee, that it might be extended and delivered to the
Pl 2. Admirting that it might be extended and delivered to

_the Pl..whether the Pl.as this Cafe is,could maintainan Ac-

tion of Debt. As to the firft it was objected, that this Recog-
nizance is in the Nature of a Statute-Staple, and the Stat. of
29 E..3. ¢. 9. towhich the Stat. of 23 H. 8. ¢. 6. refers, gives
Power to theMayors of the Staple to take Recogniz.of Debts,
&¢. and that, on Certificate of fuch Recognizance into the
Chancery,a Writ be fent to arreft the Bodies of the Debtors,
without letting "em to Mainprizd,and to feife their Lands and
Tenements,Goods and Chattels, and that the Writ be return’d
into the Chancery with the Certificate of the Valueof the faid
Tands and Tenements, Goods and Chattels, and that thereon
Execution be made from Time to Timein the {ame Manner
as is contained in the Stat. Merchant : Upon which words it
was argued, that Rent extinét before Execution fued was not
within the faid Words, f¢. to feize the Lands and Tenements
of the faid Debtors. For at the Time of the Execut. fued the
Debtor had not the Rent,but it was utterly extinét,and gone
by the faid Releafe. 2. The Writof Exzent is to extend omnia
terras & catalln ipfius Fauftini, & in manus Aifl, nuper Re-
gine feifiri facercryut ea prefar. Fobanni liberari faciat 5 and
for as much as the Rent was exrinét before the faid Writ of

- Extent, it is not iz effé, or to be extended, or taken into the

{#)Dy.205.p.7.
Poitea 38. b.

1

K.’s Hands,or to be delivered to the Pl. 3.1t would be againfk
Reafon,that theFrechold of theRentbeing extinét,the Plaint.
fnould have Execut.of it, and thereby to have but a Chattel ;
and the Opin, of 3¢54Phil.eS Ma. (a) Dyer fo.205.was cited,
where the Opin. is,that & Rent extinét cannot be extended,,
&¢. To which it was anfwered and refolved, that to fome
Purpofes by the Com. Law a Rent extint fhall be faid in.

(5)4Leon. 235.o(Jz (D) as to a Stranger; and therefore, if the Husband fei-

239,

1 joneés G2.

2 Rol. 471.
Hob. t65.
(c)6 Co 79.a,
Co, Lin. 32 a

\
{46 Co. 79.3.

fe)1 Jones 62,

fed of a Rent in Fee, releafes the Rent to.the Tenant of the
Land,and afterwards the Husband dies,now the Wife fhall be
(c)endowed of this Rent {o extinét, and thall have a iz of
Dowwer. The Words of which Writ are, Precipe 4. gd’ jufle
reddat Bu-tertiain parteis 50 Libr’ reddir’ : and the Wrirof
Dower, unde nibil kaber is, Precipe A. ¢4’ jufle reddat B.
SZe.ratwonabilen dotem fuam quag el contingit de libero tene
wmento g4 fuir,€0. and the fhall have Grand Cape, or a Petit
Cape, as her. Cafe requires, to feife the Rent into the King’s
Hands: for quoad petentein, it is in effe, altho’ in Truth the
Rent is. extintt ; and fee in the Lord Aburgaveny’s Cale,
Jfa.38. (d) in the fixth Part of my Reporss, many Cales
where a Thing extinct fhall be faid iz ¢fJe (¢) for the Be-
nefit of a Stranger. 2. It was obferved, "That the faid A&

(f)3Coxz. a. of (f) 22 H. 8. cap. 6. (by force of which the faid Re-.

cognizance in the Cafe at Bar was taken) for the Exe-
cution refers to the Statute Staple and Statute Merchang,

fil. the faid A& of 27 E, 3. refers to Statute Mer-
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¢hant, 42 an. 15 (2) E.1. The words of which Stat.ate, (4d (4) 3 Co.12.4.
avhen the Lands of the Debtor be delivered to the Merchant,
e foall bave feifin of all the lands that were in the bands of the
Debtor, the day of the recognizance made, in whofe bands fo-
ever that they ome afterwards,by Feoff. or otherawife./Then

refently by the recognizance acknowledged the rent was
I(;mmd, and fhall be extended by the exprefs purview of the
Stat. in whofe hand foever it thall come, and nc more thar
the releafe of Fayftin thall hurt after execution had by the
conafee, o more fhall it before execution, for the rent was
liable to execution prefently, by the Recognizance acknow-
ledged, So if 4 man hath judgm. to recover debt or damages,
the rent which he hath of any eftate of frechold is thereby
lyable to it ; and therefore altho’ after judgm. he releafes it;
the Pl. fhail have execution of a mo’iety,bz Elegit, which is
given by the Stat. of Weft.1. (ot 2.) c. 18. the words of which
Stat, are 3 Liberent ei medietatem terr# debitoris 5 which by
conftruion of law, is of all which he had at the time of the
judgm. given, or at any time after. And inCheny’s Cafe, 21
El in the court of wards it was refolved, That where he in
the reverfion did enfeoff leffee for years to the ufe of others,
thataltho’ the leafe would be furrendred and extiné by the
Com. Law, yet by the (5)faving of the Stat. of 27 H.8. of ufes; (5)Maot 175 4,
the term of the feoffee was faved. Alfo in the fime court ‘{-V’.*”dﬁ‘”g‘%f
28 El. in one Ifed’s cafe it was refolved,that whére the Lord ,o;?c,,;_o L
did enfcoff the copyholder to the ufe of others, that the co- O Bendl. 57
pybold eftate by the faving of the faid a& was preferved. f_‘:f:a 19. b
So in cafe at bar, by the alt de mercatoribus, all the lands Ragm. 148,
(which Includes all hereditaments extendable) which the
debtor had at the day of the recognizance acknowledged,
fhall be delivered ; which at doth preferve the rent to be
in ¢ffe as to the execution of the conufee. And the cafe in
21 (¢) E.5.18, 0. and (4) EN.B.223. L is, if L. and Ten’t (¢)Fitz.Mortm,
Abbat be, and the L. releafes to the Abbot his Seigniory,itis 12.
Mortmain by the Stat. de Religicfls, and the Ld. paramount (d) 3 Co.31.2.
fhall have it by force of the faid aét, and yet the words of the
a& are Dominus feodi taliter alienati fhall have it,and by the
releafe it is extiné,andyet as to the L.paramount it is by con-
ftrultion of the a&t iz ¢fff, and he fhall haveit. 3.1t would be
hard, Thatthe conufor by his own aét fhould bar the Conufee,
who is a ftranger to the Releafe,of his Execution of the Rent,
which perhaps was a chief caufe of taking of the faid recogniz.
to have execut. of it ; and it is more reafon to relieve the co-
nufee in whom no fault or lachefs was, than the terretenant,
who ought not to be mifconufant of fuch charges of record.
4. Every cxecut. hath in judgm. of law relation and retro-
fpet to the () judgm. as appears in Shelly’s cafe in the firft (¢)Co. 94 .
part of my Reports. And the faid cafe of Dower, and the ’lzf"cb- .3
grand Cape, and Petit Cape thereupon, and the Statute de =~ >
Mercatoribus, which binds all the Land of the Conufor

K2 that
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that he had the Day of the Recognizance acknowledged in

whofe Hands foever it fhall come, give a full and fufficient

anfwer to all the faid Objections.  And the Opinion of &
g) A:t 3‘;‘ b Setjeant Obiter in 3 (4) 89 4 Ph. & Mar. was utterly denied, -
(b)y | _RLLII;;JZ' As to the fecond Point, it was refolved by the whole Court,
That the Action of Debt (2) lies not fo long as the Extent

endures, for fo long hath the Rent Continuance, althe’ the

Frechold thereof be determined. And all that, as to this

Point, which was refolved in Ognel’s Cafe in the 4th Part of

my Reports, fol. 49. was "affirmed to be good Law : and

9 H.7.17.4. That if the Lord grants his Seigniory for

Years; the Grantee during the Years fhall not have an A-

: &ion of Debt. And it was alfo refolved, That altho’ there

(c) 6Co. 41. b is an exprefls (¢) Provifd, that the Perfon fhall not be char-
ged in a Writ of 4nnuiry, yet in fuch Cafe after the An-

nuity or Rent determined, the Perfon of the Terretenant

fhall be charged in Debt for the Arrearages, becaufe the

Annuity is determined, and he hath no other Remedy, as

(4) Cg- Lit. it isheld in Ogzel’s Cafe, and 6 EL Dy. (4) 227. there ci-
:;"fg'o_;r,_ p, ted. It wasalfo refolved, That if a Man grants a Rent-
(¢) 4 Co. 4n.b. charge for Life out of his Land, and the Rent is behind 3
Co.Lir, 162 b.and the Grantor enfeoffs 4. and the Rent is behind in his
gféo’_ f‘: no % Time 5 and afrerwards 4. enfeoffs B. and the Rent is be-
100. a. hind in his Time, and afterwards the Grantee dies, his Exe-
_C?-L{Ir- 231.4. cutors fhall have an A&ion of Debt againft each of them,
T for the Rent (¢) behind in his Time. For (f) Qui feuric
" 3 Keb. 592, commoduin feutire debet & omus, as it is alfo held in Ognel's

Plowd.255. Cafe.

BEDELL’S
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BEDELLYy Cafe
Mich. 5 Jacobi. in B. R

Ill. 1 Facoki, Rot. 375. inthe King’s Bench.. Bctween “s) 2 Rol. 782,

Eliz. Bedell Plaintiff in Debs, and Mickael (a) Bedell 7571 ‘Ll‘?-lcﬁh-
Defendant, the Cafe was fuch. Reb. Bedell feifed of a;_g;"f?o‘r;esm' :
Mefluage, ¢, in Jver and Langley in the County of Bucks 419. = Jon.xos.
in Fee, by the f2id EL his Wife had Iffue 5 Sons; Fames was March 5o, 51.
the 2d Son, and Afichael the Defend. the 3d. The faid Robere :
by Indenture Tripartite, between him and his Wife of the
firft Part 5 the faid Fames his 2d Son of the 2d Part 5 and
the faid Michael his 3d Son of the 3d Part, in Confidera-
tion of the natural AffeCtion and paternal Love which he
had to the faid Fames and Aichael, and for their bet-
ter Preferment and Advancement, and to the Intent that the :
fame Tenements fhould continue in his Name and Blood,(f"{-s %‘/’]619"
covenanted by -the faid Indenture, that he and his Heirs 5 Co. 76. a.
would fland feifed of the faid Tenements to the Ufe of 5 Co.26 a.b.
himfelf for Life; and after his deccafe to the Ufe of the 98090010,
faid Elizaberb his Wife for Life, and after their Deceafes, Cr. Jac, 29,
of one Moiety to the Ufe of the faid Fames in Tail, and of 1 Rol. Rep. 42.
the other Moiety to the Ufe of the faid Michael in Tail, ;?S"Lii‘e’f’ﬁ;
&c. and afterwards Rolert died, and all’ this Matter was | Asd. 313.
found by fpecial Verdiét. And the fole Queftion was, whe- 1 Brownl. 191
ther (as the Cafe is) any ufe arofe to Elizabeth his Wife or {\3450'}' 4:9;'1, 7
not. And it was objefted, that the Wife was not within ;3" Venr. "
the Confiderations which were exprefled in the Indenture, 363. N
and no other Confideration can be averred than is contained (‘l) ,:*:(}C‘Z')_g_‘a:"
in the Deed, for the whole Subftance of the Agreement of , And 47.
the Parties was referred to the Deed, and the whole ought N. HC;nd[[- 39-
to appear therein, and nothing is left to the Word or Aver- 1’30‘;‘1 TR0,
ment of the Parties. 'To which it was anfwered and refol- ; Rel. Rep. 68.
ved, That a Confideration which ftands with the Deed, and 2 Inft 672.0w.
is_not repugnant to it, might be well (4) averred, as it is 13 [&;“it’j;j;:
adjudged in 38 4 Phil. ¢ Mar. Dyer 146. in () Vil-piim. 214,215,
fer’s Cafe; which fee in the firt Part of my Reporis in 506,507,
Mildmay’s Cafe, 176, 4. 2. Admitting that other Confidera- 8{3"1",9(1‘5_2?’5.
tion than what is exprefled in the Deed could not be aver- 5.5 2Rol782,
red, yet in this Cafe there is an exprefs (4) Confideration : 78s. lO“I'\C
For when he limits it to the Ufc of his Wife for Term of %ecnrl.st‘B?é;io.
her Life, that imports a fufficient Confideration in ity
{olf ; and there needs not any Averment ; for (¢) manifcftale) 1Co.25a.

K3 proba-

~
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Probatione non indigent, as in 13 H. 4. 17. 4. where the

Stat. Weftm. 1. cap. 38. ordains, That the Writ of Affife of
Mortdauncefter fhall have the Term of Limitation from

the Coronation of King H. 3. there it is held, That if an In-

fant brings an aflife of Mortdauncefter of the Pofleflion of

(42:9(’)(:?‘ ’i& b his Father or Mother, he (g) need not alledge, that it was
Dott. pf_ g6, “after the Coronation of K. H. 3. for it appears. So if the
Br. Mortdan 3. Father, Tenant by Knight’s Service enfeoffs his Son and
X Heir apparent within Age, it need not be averred to be by

() Plow. 49.b. (%) Collufion, for it is apparent. Wimbifb's Cafe, Pl. Com.
and 27 H. 8. Dacre’s Cale. 33 H.6.14. 33 H. 6. 32. &

guedam tacita babentur pro éxpreffis.  So if 1 covenant

that in Confideration of paternal Love and Affeétion to my

eldeft Son, to ftand feiled to the Ufe of my eldeft Son for

Life or in Tail, and afterwards to the Ufe of my fecond

(@) Rol, Re. 68. Son ip Tail, and afterwards to the Ufe of fuch ane my
Plowd. 504. 2. Coyfin in Fee, altho’ the Confideration exprefled in Words

}?0"‘352'932 .. refpedis only the eldeft Son, yet the Confideration apparent

Cro. Car. 530. it the Deed, in limiting the Ufe to my fecond Son, or my
? to: 94-2. Coufin, is fufficient in Law to raife the Ufe. So if I covenant
*%082.34;-95- to ftand feifed to the Ufe of my Wife, Son, (¢) or Coufin, it
31Co. 24.b. fhall well raife an ufe without any exprefs Words of Confidera-
25,2 o tion: For fufficient Confideration appears, and Paternal Love
L 146.and Affefion appear. But if the Father by Deed indented
Palm.214,235. in Confideration of an * Hundred Pounds paid by the Son,
;“Z”;_C‘} 453:506 covenants to {tand feifed to the Ufe of his Son, there no Ufg
\(e)) 070_ e “fhall be raifed to the Son, unlefs the Deed be enrolled, by
182 b. the Stat. of 259 (/) H.8. cap. 10. For it is in the Nature of
; XCE.OQZJB a Bargain and Sale, and there (¢) expreffume facit coffare
Godb, 415, tacituze. And afterwards on this Judgment a Writ of Error
Lacch 265, was brought the fame Term on the (f) new Stat. and by
léi_y_r-'“;’;’d 46 all the Juitices of the Common Pleas, and Barons of the Ex-

17) 7 E1. .3, chequer, the Judgment was affirmed. Quod nota pene.

‘BERESFORD'S
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BERESFORD's Cafe.
> Mich. 5Ja'c’:dbi.

IN the Gourt of Wards between Fames Beresford Relator, Cr. Jac. 448,
and T homas Beresford and othets, Defendants, the Cafe I8 Ren:
was briefly fuch 5 Aden Beresford being feifed of the Ma- 7{96,02',7_ep )
nors of Fennibently, Bircham, and other Lands in Fee, by Lit. Rep. 320,
his Deed, 14 Funii, 40 El. did enfeoff Williain Fleetzeood ff' o
and others in Fee to the Ufés of certain Indentures bearing are. 85
Date the 29th of Novembd. 34 Fliz. feil. to the Ufe of the
faid Aden the Father, for Term of bis Life, and after bis
Deceafe to the Ule of George Berestord, Seiz and Heir Appa-
rent of the faid Hden, and the Heirs Males of bis Bod¥ , s,k 6105
iewfully begotten s and for Defanls of fuch Iffice, to the T
Ut of Aden Beresford, Sos of James Beresford, and of the
Heirs Males of the fuid Aden, Son of the (wid James,
lawfully begotten, and for Defanls of fich Iffue, to the Ule of
the Heirs Mules of the Body of the fiid James Beresford
bawfnlly begotten s and for Defanlr of fuch Iffue, to the Ufe
of Thomas Beresford, third Son of the faid Aden, znd of
the Heirs Males of the Body of the firid Thomas lawfully be-
wttgn 5 and for Default of fuch Iffue, to the U of Hump., -
resford, fourth Som of the faid Aden, and of the Heirs
Males of bis Body, lnwfully begotren, with divers Rewiain-
ders over, and with Remainder 1o the Heirs Females of
the Body of George, and fo of Aden, the Son of James,
lawfully begotten, &c. with the Remainder to the right
Heirs of Aden the Father for ever. And the only Queftion
of the Cafe was, What Eftate 4den the Son of Fames had?
and this Cafe was twice argued before the two Ch, Juftices,
and Ch. Baron, at Serjeants Inn. And it was objeéled,
That Aden the Son of Fames had not Fee-tail but Fee-
fimple; for the Limitation to him is, Z0 rhe Ufe of Aden,
ond of the Heirs Males of the (zid Aden lazcfully begotten s
and here want thefe Words (of the Body) of the faid
Aden, fo that now the Limitation is in effe, only
19 the Uk of Adeny and the Heirs Males of the fmd
' K g Aden,
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Adon, for the fublequent words (lawfully begotten) are im-
plied: for every Heir ought to be lawfully begotten. And
a limitation to one, and to his heirs males, is without que-
ftion a fee-fimple. And a Judgment in the King’s bench be-
tween (2) Abrabam and Trigg, Hill. 38 EL rot.739. was
ftrongly urged, where a feoffment was made to the ufes of
certain indentures (as this cafe is) where one limitation was
ad opus & wufum Gabrielis Dormer & heredum mafiulor’
Juor' legitime procreator’ € pro defellu talis exitus, to the ufe
of divers others in tail in remainder: and upon argument at
the bar and bench, it wasadjudged, That Gabriel had a fee-
fimple ; for it is not limited of what body the heirs males
fhould be begotten, but his intent was, ¢4’ finguli heredes
Jui mafeuli thould inherit, which intent did not fland with
the rule of law ; and altho’ a remaindér be limited over,which
could nat be upon a fee-fimple, yet that could not againft the
rule of law make 'words of fee-fimple to be converted to an
eftate-tail. And they concluded with Zizz. fol.6.0. that the rea-

fon wherefore when lands are given to one and his heirs males, -

or females, it is a fee-fimple, is, becaufe it is not limited by the

giftof (7 ) what body the iffue male or female fhall be begotten,

and fo cannot in any manner be taken by the equity of the
Stat. de donis conditionalibus, and therefore it is a fee-fimple.
So in the cafe at bar; and therewith agrees 8 E. 5.49. where
lands were given to one & beredibus fuis legitimis, the fame
is fee fimple, which is all one with 2 limitat. to one & beredi-
bus fuis legitime procreatis. But it was anfwered and refolved
by the faid Ch. Juftices and Ch. Baron, (¢) that the faid 4den
fon of the faid 7 had an eftate-tail,by which all the remainders
over were lawfully vefled: For it wasagreed that to an eftate in
tail is requifite in all gifts and limitations of ufes, that the heirs
be limited to be procreated or begotten on fome body in cer-
tain,either by exprefs words, or by words which tantamount ()
for thefe precife words (4e corpere) are not necefl. to the creati-
on of an eftate-tail, fo long as there are words which are equi-
valent; as in (¢) 5 H.5.6.2.5. where the gift was Dedi unum
wefung. R. &5 K. uxor’ ejus & haredil’ eor’ € aliis beredib,
ditt R f1dit. bered de R. 5 K. exeuntes obierint ffie bere-
dib’ de fe. In that cafe thefe words (4e corpore) 2re omitted,
and yet it was adjudged a good eftate-tail, for there are words
which are equivalent ; for the gift in effeét is to the husb.
and wife, and to the heirs of the husb. and wife begot’ or of the
faid R. & K. exennt. or bered:l’ de fe, and all this is by force
of this prepofition (Z¢) and (iffuing.) And in (f) 12H.4. brev.
land was given to one & heredil’ quos fibi contigerit ba-
bere de nuxor’ fua, here wanted the words (e corpore) yet
becaufe it doth amount to as much, itis adjudged an eftate-
tail. And 3 Edw. 3. Brev. 743. (g) land is given to ong
§5 beredibus fuis de jrima wuxore fua, it is a good
Eftate-t2il.  And it was refolved, if Land be given to

one

~
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one & beredibus de fe exenntibus, that it is a good Eftate-

tail. And in thefe Cafes, the principal Caufe is by Force of

this Prepofition (4¢). And divers other Cafes were put, for

which Caufe it was concluded, That either Words (4e cor-

2ere) or which are equivalent, are requifite to the Creation

of an Eftate-tail. And it was refolved in the Cafe at Bar,

there were Words which were equivalent 5 for by the Stat.

de donis conditionalibus, voluntas donatoris in chavta dont

Jui manifefte exprefla de cetero obfervetur 5 and therefore

in this Cafe fuch Conftruion fhall be made as will pro-

duce 3 Effeéls, 1. To ftand with the Rule of Law, 2, With

the Intent of the Donor, 3. That all the Parts of the In-

denture may ftand together. And therefore tranflate the

faid Limitation to Aden into Latin, and then the Limita-

tion is, ad wfum Adeni & heredum mafculorum de ditto A- ,

deno legitime procreatorum, or & bered’ mafoulorum legi- (4) Cr.ac so1.

rime procreatorum de di€to Adeno, which is as much as if he ﬁi’tl;'abcf-l‘f%

- had faid, per 4icP Adenum legitime procreat’s for it is all 2R, é;ei,.,;)g.
one in Effe€t: For this Word (4e) or (¢x) coupled with the Lit. Rep. 260,
Word fubfequent procrear’ doth appropriate the Heirs Males %zf‘d’,f;;gsgg“jv
to be of the Body of Aden ; for de Adeno, or ex Adeno, Fiez. tail 11,

.and de corpore Adeni, are all one. And that is diretly Co. Lit.20.b,
proved by the Judgment in the faid Cafe of (4) 5H.5.6. 2.b. (Ib')s‘;/llgg} .
For there was (de) and (exeunt.) and here is (de) and (#70- Antea 40.3. *
crear.) which are all one in Effeét, And in the faid Cafe of Lir. Rep. 287,.
Abrabam (b) and Trigge there wanted (4¢). And as to'that gffgt'tcgfl-‘f?s-
it was objeéted, That the Limitation in Latiz might well ;) Wing,
be, ad ufum di€ti Adeni, & heredum maftulorum 4ifti A- Max. 238.
deni (in the Genitive Cale) legitime procreat. and not (de g"ﬁ) gf‘t‘;-e‘s‘“]g%

dito Adeno) or if the Limitation be not certain to make By, il 20,_3 ’
an Eftate-tail, there are Words certain enough to make an (&) 1 Rol.836.
Eftate in Fee. To which it was anfwerecig and refolved:l():"'rrk]'aica';?"

1. It ought to be, de ditto Adeno ; for otherwife it would be ;5 Aq 'pf_p 15.

againft the Meaning of the Donor, and all the Remainders Br. eftates61.

over would be void ; and always fuch (¢) Conftruion ought ?;) f"x&"l 20

to be made, that all the Parts of the Deed may fland to-/ ghmp 18.

gether, if it may fland with the Rule of the Law. 2. The Br. tail 23.

fubfequent Claufe is, (and for Defauit of fuch Iffue) and ggz'lf{‘t‘lz‘g‘b

Iflue cannot be of Ades, unlefs the Words be (de dicfo A- 15 2. Cr. EL

deno) and therefore one Claufe is well explain’d by the other. 153, 313.

And according to this Refolution the Cafe was decreed ac- | {’}'g:tr"?f?:s

cordingly. Vide 35 (4) Affife pla. 14. () 37 Aff- pla.xa. () 539 palm. 33,

Al pla. 20. 24 Edw.3.28. 18 Edw, 2. Brief 836.

{See the Cafe of 1dle and Cook. 2 Salk.621,622.]
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*KENN's Cafe.

Mich. 4 Jac.

IN the Court of Wards between T bomaas Robettfon, and
Elizaberh his Wife, Plaintiff, and Florence Lady Stal-
lenge, Defendant, the Cafe was fuch. . Chriflopher Kenn,
Elq; was feifed of the Manor of Kenn in the County of
Somerfer, held by Knights Service iz capite, and 37 Hen. 8,
de fafto took to Wife FElizabeth Stowel, and afterwaed
the faid Zlizabesh Srowel had Iflue Martha, Mother of
Elizabeth, one of the now Plaintiffs ; and afterwards 1 &
2 P. & Mar. in the Court of Audience, between the faid
Chriftopher Kenn Plaintiff, and Elizabeth Stowel Defen-
dant, the Judge there gave Sentence in thefe Words;
Pretenf. trattar, contrall. [ponfalia, & matrimonium, quin
verius effigien: matyitonii inter Chr. Kenn & FElin. Stowel
in minore & fua impubertatis ctate eortndem aut eorum
alterius de falt babit, comrall. & celebras. fuiffe & effe,
eofdemque Chriftophorum & Eliz. tam teinpore contratius,
& folemnizvationis dild pretenf. matrimonii, quam etiam
continuo poftea cidem matrimonio preetens. & fslemnizationt
ejufiden diffenfiffes contraveniffe, reclamaffe & relutiaffe,
ac eo pretexty bujufmodi pretenf traftar. contralt. fponfa~
bia &S marvimoniumi de jure nullum & nulla, irrisnm & ire
xita, caffum & caffa, invalidum & invalida, € mings efe-
cax & ineficacia fuiffe 8 effe, wiribufyue juris caruiffe;
carere, &5 carere debere 5 necnon ante dittos Chrift. Kenn-&5
Eliz. Stowel, quatenwus de fatto fuer. ad invicem matrimon.
st predicitur copulat’, ab invicem feparand. & divorciand.
fore debere promunciamus, decernimus, 8 declaramus, eoffy
Sfeparameus §9 diverciamus, eifdemque Chriftopbore & Eliz,
licentiam & libertatem ad alia vora convolanda toncedimus,
tribuimusy € impertimur per banc feRkentiam nofttam
definitivam, five hoc finale noftrume decretum, quam
Jive quod ferimus & promulgamus in biis feriptis, &c.
‘And ‘after the faid Divorce the faid Chriftopher Kenn
married and took to Wife Elizabeth Beckwith. And af-
terwards, anno.5 Eliz. before divers Commiffioners Ec{:}eﬁ]-

i | aiicaly



Part VIL Kexn's Cafe. [43] 42

aftical, the faid E. Beckw. did libel againft the f2id Ch. Kenz,
that he (before the marriage contratted betwixt’em) had mat-
ried with the faid E. Srowel; whereupon procefs was awarded
againfl the faid E. pro inrere(fe, and on due Examinat. of the
caufe there was a fentence, that the marriage betwixt the faid
Ch.Kenn and E.Beckw. was lawful, and fentenced ’em a4 exe-
quenda confugal abfequia,&c. And that the faid Ch. Kennwas
never lawfully married 1o the faid E. Stowel; and afterwards
the faid E. Beckw. died, after whofe death the faid Ch. Kenan
married the faid Florence, by whom he had iffue one daughter
E. and died ; and g4nn.36 El. it was found by office in the coun-
of Som. by force of a Mandamus, after the death of the faid
h.Kenn. that the faid E.Kenn was hisdaughter and heir, and
that fhe was within age, /0. of the age of ten months. The
wardthip and cuftody of whom the Q. granted to Sir N. Stal-
lenge, and the.faid Flor. then his wife: Whereupon the faid
Martba pretending herfelf to bedaughter and heir to the faid
Ch.Kenn,with her Husb.Silv.Williams exhibited their bill in
the court of Wards againft the faid Sir N. and Florezuce, furmi-
fing that the faid Marzha was daughter and heir of the faid
Ch.Kenn on the body of E. Stowel his lawful wife (as fhe pre-
tended) alledging that they at the time of their marriaﬁe, in
an.37H.8. were both of 'em above the age of confent, and that
they did cohabit together g or 10 years before the faid fuppo-
fed divorce, during which Cohabitat. the faid Martha was got-
ten betwixt ’em, and prayed leave that the faid §iL and A
might traverfe the faid office.. To which the faid Sir N. and
Flor. anfwered, and the Pl. examined divers witneffes, and be-
fore Publicat, Sir N. died ; and thereupon the faid 87/ and A%
exhibited a bill of Revivor againft the faid Flor. and after-
wards A/, having iffue FL wife of the now Pl. died, after whofe
death the faid 7. Robertfon and Fl. his wife brought a new
bill of Revivor to revive the firft {uit, in which the Witnef~
fes were examined. And this Cafe was referred to Fleming
and Coke Ch. Juftices, and to Zanfield Ch. Baron, and to
Yelverton and Williams Juftices, and Swigg and Altbam Ba- 4
rons of the Exchequer. And in this Cafe 3 Queftions wera
moved. 1. If againft the firft Divorce the Plaintiffs fhould be
received, fo long as it remain’d in force, to aver, that they did
agree and confent to the marriage; or that they fhould be
concluded by the faid Divorce. 2. The fecond Queftion was,
if they fhould have a Traverle to the faid Office before
an Office found for them. 3. 1f they fhauld have a Bill of
Revivor upon a Bill of Revivor, as this Cafe is, and the Ju-
fices heard many Arguments before them at feveral Days
and in feveral Terms at Serjeants Inn.  And as to the it it
was objelted, that it appears by Lizz. lib.>. fol.2>. and by
the Statute of Merson, c.6. and 55 H.6. 4o. b. &¢. That the
Common Law and Parliaments have taken Notice of the (4) Lit. Se&.
Age of Confent of the Male to he () fourteen, and of the Fer & 0 o ¢
' male 2 Inft. go.
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male'to be 12 5 and therefore it is triable at the com. law,
And if'in truth the Husb. and Wife are of age of confent at
the time of the marriage, no divorce after, pretending that
they were within age of confent fhall conclude the parties or
their heirs, but they may prove the contrary at the com. law
and chiefly in the cafe at bar, becaufe it concerns inheritance’
and the true defcent thereof; & fententia contra matrinon’
nunquam tranfitin rem judicar. 2. Admicting that they were
within age of confent, and after age of confent they aflent or
cohabit, and have iflue,altho’ a divorce for impuberty and mi-
nority of years be had, yetit is but evidence, and fhall not con-
clude the parties in any Aétn at the com. law to prove the af-
fent, for inafmuch as the divorce is had for that caufe, and the
caufe is triable by the common law, the divorce fhall not
conclude. And 11 H.9. 29,4, was cited, that he who pieads
a divorce ought to thew the caufe of the divorce; and if the
caufe be triable at the com. law (as it is in the cafe at bar)
there it fhall not conclude ; but if it be a thing not triable
at the com. law, as a precontra&, profeffion, &c. there it is o-
therwife. But as to that it was refolved by all the faid Juft. and
Barons, that the faid fentence fhould conclude as long as it re-
mained in force, and that for divers caufes. 1. The Ecclefiaftic,

€#) CrJac186. (4) Judge bath fentenced the contraét and marriage to be void

and of no effe@, and altho they were of the age of confent, ye:
if the original contrat was void, and of no effet, then there
was Juft caufe of divorce. 2. There were words of divorce and
feparation, eofd’ divorciamus € feparamus ; and gives each of
them liberty a4 alia vota convolanda. 3. If the marriage had
been infra ann. nubiles, the Ecclefiaftic.Judge is Judgeas well
of the affent as of the fir{l contra@, and what fhall be 2 {uffi-
cient affent or not ; and altho’ the Ecclefiaftic. Judge fhews the

(&) Jenk. Cent. (}) caufe of his fentence, yet foralmuch as he is Judge of the o-

289.

riginal matter, /. of the lawfulnefs of the marriage, we will
never examine the caufe whether it be true or not; for of
things, (the cognizance whereof belongs to the Ecclefiaftical

{c) Jenk. Cenr. Court) we ought to give (¢) credit to their fentences, as they

2:9. 4Co.49.2
2 Rol. 7.

$ Co.7.a.
Caudry’s Cafle
2 Co.135.b.
2 Ventr. 43.
Cawly 31.

(d) 1 5id. 73,
251,

give to theJudgm. in our courts. Alfotherule of their law is,gd’
mafculi quidem puberes, femine viri potentes matyimon’ con-
-Jentiri poffunt 5 and the Determinat. thereof doth belong to
their cognizance. And as to the cafe of 11 H.7.27.4. it is true,
That the caufe of the divorce ought to be fhewed, becaufe
fome divorces diffolve the marriage, f¢. & vinculo marrimonii,
baftardile the iffue, and bar the wife of her dower, and fome #
wenfa & thoro, which do not diffolve the marriage, nor bar the
wife of dower,nor baftardize the iffue ; but in the cafe of Depri-
vat. the(4) caufe need not be fhewed, for be it right or wrong,
upon caufe or without caufe, it ftands, and every deprivation
difables and removes the Party deprived, as well for one
Caufe as for another, as long as tgc Deprivation remains

. ‘ in
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inforce.Vide S Aff.o (4) E-424.8.7F.4. () 32.0.3H.6.12 H8.5. (5) Br. plead-
And Coke C.J.cited thecafein22 £.4. Tit. Confultar.s. Corber’s 18, v.oc 1.
cafe,where the cafe was, that SirR.Corb.had by Eliz. his wife 2 (4) Fitz. bar 96.
fons, Rob. the elder,and Roger the younger, and died 5 Rob. the Br. Abbe &
elder being within the age of 14 years, took one Mand to wife, §;§°;k‘;é.mgs
and at full age they cohabited together, & babuerunt carnal’ ;.
copulam, & cogniti & reputari pro viro & uxore palam ; and
afterwards the faid Rob. put away the faid Mand his wife,
having noiffue by her, and married one Lerzice, &¢.living the
faid Mand, and had iffue Rob. by her, and afterwards Rob.
who fo married Letzice, died, and Lerrice declared publickly,
that fhe was the lawful wife of Ro?. and her fon a Mulier, for
which the faid Roger the fon of the faid Sir Rob. Corbert fued
in the {pirit’ court to reverfe the marriage betw.Rob. his bro-
ther and ZLezt. and that Lezz. be put to filence; for which caufe
Lett. fued a Prohibit. And in that cafe 3 points were refolved.
1. That if Rod. and Maud had had iffue and had been unjuft-
ly divorced, and afterwards Rob. had married Lezz.and had if-
fue and died, the iffue of Rob. and Mand might fue in the ec-
clefiaftical court to avoid the divorce, for folong as the divorce
flood in force (the com. law gives fo great credit (¢) to it) the () Jenk, Cen-.
iffue could not have remedy by the com. law. And note in 289- 4 Cog9. .-
the cafe no caufe of the divorce doth appear, but becaufe the Cgl'.,7'a
marriage was had when the parties were i2f7a annos nubiles; Caudry’s Ga™
and in the faid cafe of divorce, the iffue fhall have his fuit to 8 Co. 135. b.
reverfe it originally in the fpiritual Court, for the divorce isa é:’;?;'a g
fpiritual Judgm. and ought to be reverfed in the fpiritual court.
But in the cafe of Corlest there is no divorce, nor other {piri-
tual Judgm. that fhould difable the faid Roger ;and therefore
he ought originally to begin at th€ com. law as heir, and he
fhall have all A&'ns in the temporal Court as heir, and 'all
benefits as heir againft the iffue of Lez. notwithftand. the 2d
marriage 5 for that is void in all laws temporal and fpiritual,
and the ation and original to baftardize any, fhall not be
moved originally in the fpiritual Court, when no fpiritual fen-
tence doth difable him, but he fhall begin in the temp. court,
and then if need be, they fhall write to the {piritual Judge, it
general baftardy be alledged 5 and the reafon thereof is, be-
caufe 2 man may be a baftard in the temporal law, and M-
lier in the fpirit’ law, and ¢ converfo. As.a man who is be-
gotten inadulteryduring the coverture is Mulier by the temp’ .
law, and baftard by the fpiritual law. And if a man(4) beats a (4) F-N.B. s1.

. p e . . K.s2.f12H..
clerk, if he fues in the {piritual court to excommunicate him ;7 ", Go 2000,
for the offence, he doth well ; but if he fues there to have a- 5 Co. 51. 2.
mends, he fhall have a Prohibition. 2. It was refolved in the
faid cafe of Corbert, That when the fpiritual court fhall have
Jurifdiction, the whole caufe ouzht to be fpiritual ; as if a par-
{on libels againft a lay-ma~ for taking away his Tithes, the
temporal Court fhall have Jurifdition, for it is mixt with
the Temporalty; And in the fame Cafe the Matter

I is
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is mixt (by confequence) with the temporalty, f2.that the one

Is heir, and that the other is 2 baftard ; but if the [aid cafe

of tithes be between parfon and parfon, or between 4 parfon

and a lay-man, if the right of tithes comes in queftion, the

. fpirit’ court fhall have the Jurifdi€t, See the Stat. e circum-
(#) 2 Intt. 438. (peffe agaris, where it is faid, That (2) mere [piritnalia be-
long to the Ecclefiaftic. Cognizance. And Linwood, cap.de fo-

ro competent. fo. 7. faith, mere [piritualia fic ditta, quia non

babent mixtwyane temporali’ : And where the faid A& faith,

(6) 2otk 488. de mortali pecento, Linweod expaunds it, and faith, Nox (b)
: sureliigas de omni peccato mortalt, fed de tali cujus punitio de
Junw natura fpeftar ad forum ccclefiaf¥ : nam [fi de ravione cn-
Jaflih’ peccati mortal’ cognofeerer ecclefia, fic periret temporal

gladit jurifdiic, cum wizv effet dave cauf. quin ratione pec-

cari poffir deferviad Eeclef: 5. It was refolved in the faid dafe

of Cord. That when the whole caufe #s originally {piritual,yet

ifafter in the fpiritual court they areto tey 2 temporal eonu-

fance, a Prohibre. fhall iffue ; as if one parfon faith, that the

place is wirhin his parifh, and the other contrary, after fuch

) matter fhewed, a2 Prohibit. fhall iffue, and therewith agree 49

() Vitz.jarit F.5.53.8 (c) sH.5.10. b. Note Reader, 2 good difference be-
B jurifiii 50, TWeEN 4 regeal of a fentence of divorce given in the life ofthe

b -30. . . .

parties, and to give fentence of divorce after the death of the

parties. For it appears by the faid cafe of 22 E. 4. thata fen-

tence of divorce may be repealed in the {pirit.court by a fuit
D) L Ral. e, thcre after the death of the parties; but if any of the Par-
(1 é:ow?ﬂ' 35“ ties be (2) dead before an{y divorce fentenced in the ecclefiat”
Moor 228. court,there they cannot fue in the fpirtt’ coutt, to declare the
$Go. Lit.244.9. marriage void, and to baftardize the iffue. For the trial doth
4 Mod 13, Griginally belong to the K.’s court, where no difability is by
Comb, 200, femtence in the {pirit’ court, and therewith agree 59 4fffi10.
Saik. 151, 548. 39 E.3.31. and 24 H.8.Tit. Baflardy 44.0. That a divorce after
the dcath of any of the parties, or a fentence deelaratory that

the marriage was void after the death of any of the parties,

thall not bind ’em ; for it is but in effeé® to baftardize the if-

fue,of which they have not originally cogniz. as hath been faid,

Vide 19 A(]p.2. that if 2 be marrie infra an. nukiles, and af-

ter the full age a divorce be betw. them, it diffolves the mar-

riage, for there the Wife brought an afftfe againft her Husb,

See Bury’s cafe inthe sth part of my Rep.f 98. and fee Can-
dry’s cafe inthe fame book ; and fee Burmringscafe in the gtk
partof my Rep. £29.8 11 H.9.9. 34H614. 12H8.5. Asto

the 2d potarit was obje@ed, that the Plaintiff fhould have a

traverfe without any office found for him 3 for whern a dire&

and fuffic. office is found in one county by force of a Diem

clanfit extremum, or Mandanrus, after the Death of the An-

cefb. there fhall never be an office found again for the fame

land,as long as that ftands in its force ; for otherwife the law

would never have an End; and therewith agree 4 H. 4.

Cr.Jac. 186 (or .Y 15. 14 E. 4.5. 15 E.4.11. 2 E.7.12,18. and therefore
it would be hard to compel him to find an Office for him,

\
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before he can traverfe ; where by the Law he cannot find in

fach Cafe any Office. 2. It was objefted, That the Statie of 2 , Inft. 683,

E. 6. c. 8. hath remedied it if any Office were requifite by the 689, ¢

Common Law, the Wards of which A& are; And whereas one

Pesfon or more is or foal be faund Heir to the King's Tenant by Office

ahere any other Pérfon is or [ball be Heir, or if one Perfon or more be

or [ball be foynd Heir By Qffice in one Coynty, and another Perfon or

Perfons is or [ball be found Heir to the [ame Party in_another County,

&c. Be it enaled, that every Perfon grieved by any [uch Office fhak

and may bave bis or their Traverfe o the fame immediately, or after,

at bis or their Pleafure, and proceed and bave like Trial and Advantage,

as in other Cafes of Travenfe Biy which it appears, that the Par-

ty gricved fhall have a Traverfe (without fpeaking of any Of-

fice) and procced and have fuch Advantage as in ather Cafes of

Traverfe ; and in.other Cafes.of Traverfe there needs not any

Office. But it was refolved, That as this Cafe at Bar is, the PL Jenk.Cefit.289,

qught to have an Office found before he can traverfe. And as to Cro. Jac. 186.

the firft Objeflion it was anfwered and refolved, that in fuch Co. Lit.77.b.

fpecial Cafe of finding of an Heir, he who is right Heir and 2 Inft. 650.

gricved by the Office, thall have a new Writ of Diem claufie

extremum, or Mamdawus. For he is a Stranger to the faid

Office, and therefore the Office fhall not conclude him. And

the faid Rule, and the Books are to be intended, That the

fame Perfon fhall not have a new Diem claufit extremum, or

Mandanmus, after an Office once duly found, but another Per-

fon fbajl have ope in that Cafe to prove himfelf Heir, and

therewith, agree 30 Af. p 28, F. N. B. 261, 262, 4 H. 7..15. &.

12 R. 2. Livery 28. Stamf. prerog. 52. b. And that there aught

to be an Office before he can traverfe, the Common Faw there~

in hath great Reafon; for when the King is fure of Wardfhip,

or Primer Seifin by the Office, it is not Reafop that any one

who. pretends himfelf Heir fhould traverfe the Office that

the: other is not Heir, until the King be fure to bave Profit by

him, either by Wardfhip or primer Seifin ; for then after the.

furft Office avcided by Traverfe, he might fhew Matter to bar

the King of Wardfhip and Primer Scifin, which would not be,

reafonable. Alfo at the Coammon Law Interpleader lies, where

by twa feveral Offices in one and the fame County féveral Per-

fons are feverally found Heirs to one and the fame Perfon, to

onc and the fame Land; Ergo the Party grieved may have a

Writ to find an Office for him ; for otherwife no Interpleader

can.be; for the Heir who was firff found Heir fhall have a

Scive facias in the Chancery, againft him who s fownd Heir

by the fecend Office, ( becasfe the King is in Doubt to

whom. to make Livery )- upon which if he appear, and ju-

ftify the fecond Office, for the Trial of the Privity of the

Blood, thep. he qught to twraverfe the firk Office, (for all

the Interpleading fhall be thereupan ) and upon the T'rial

thereof, he who is found Heir fhall have Livery. So that

it clearly appears, that he who traverfes the Office in

fuch Cafe ought to have an Office found for him by the

Common Law ; and therewith agree 36 E. 3. Traver/. 44.

16 E. 4.4+ Fitz, Nat. Br. 162, 262, For he who ought to fue
ST : Livery,
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Livery, ought to have an office before he traverfes. Other-
wife of a Stranger who deftroys the King’s Title. 7ide 36 F.
3. Traverf. a4. 12 E. 4. 18.%. 16 E. 4. 4. 4. 434 20. oH.
7.24. 5 E. 4.5. 12 H §. 46 E. 3.bre. 618. As to the 2d
Objeion, it was anfwered and refolved, That the faid A&
of 2 E.¢. gives not a traverfe to him who pretends himfelf
to be Heir againft an Office finding for another Heir, with-
out an Office found forhim ; for that is incident to it, which
is not taken away by the general Words of the A&, for then
all Interpleaders would be thereby allo taken away, which
never was,the Intention of the Aét 5 but the Intent of the
makers of the At was, to take away a great Doubt that was
at the Common Law, if one be found Heir within Age by
one Office, and afterwards another is found Heir in the fame
County of full Age, if any Traverfe and Interpleader fhould
be immediately, or if the Traverfe and Interpleading fhould
ftay until the full Age of the Infant, fuit vewata queftio, as
appears in our Books, f6il. 36 E. 3.T7averfe 44. 5E.4.4.1H.
7.14.4. F.N.B. 162. And therefore to ouft that doubt was the
Stat. of (2) 2 E.6. made, by which it is enafted, Thar the
Payty grieved fball have a traverfe immediately, which
Word (zzzmediately ) proves the Intention of the faid A& to
rovide for the faid Doubt, and to give him who was grie-
ved in fuch Cafe a Traverfe prefently 5 but not to alter the
Foundation of the Traverfe, f&. Office, which ought to be
found for the Party grieved before he could traverfe : And
where the Stat. faith, That he fhall have a Traverfe pre-
fently, it is intended that he ought to obferve all (%) Inci-
dents to a Traverfe : For the Office is the Ground and
Foundation of his Traverfe. As to the 3d Point it was re-
folved by the greater Part, That a Bill of (¢) Revivoron a
Biil of Revivor fhould not be admitted for the Infinitenels:
For (4) Infinitum in jure reprobatur ;and no Writ of Jour-
neys Accompts on Journeys Accompts fhall be brought. But
it ‘was refolved by all, that, as this Cafe is, the laft Bill
of Revivor was abfurd, for it prays that the firft Bill
might be revived; and the firft Bill prays, That Marsha
might traverfe, and Martha is dead 5 and therefore the Bill
of Revivor ought to have prayed that her Heir might tra-
verfe. And fo firft the Divorce, fo long as it doth remain in
Porce, doth bind the Right. 2. The not finding of an Of-
fice doth difable the Plaintiff to traverfe the Office : And
laftly the Bill of Revivor on the Bill of Revivor, as this
Cafe is, is not maintainable. \
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