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TO THE

READER.

X quo quintam
Relationum me-
arum partem in
lucem ediderim,

quidam Juris noftri Mu-
nicipalis imprimis ftudio-
fus a me petiit, ut fcru-
pulum ipfi in hoc exime-
rem, quod in Prefatione
in fecundam Relationum
mearum partem afleru-
erim, “ S1 antiqua cele-
“ berrimz hujus Infule
“ leges ceteris omnibus
“ (hamanas dico) non
 precelluiflent, fieri non
 poterat, quin ex tot
‘ viGoribus , Dominif-
: que, cum penes fingu-

los effet, five Romani,
¢ five Anglofaxones, five

B A2

NINCE the Fub-
Lihing of the fifth
Y Part of my KRe-

ports, a good Stu-
dent of the Common Laws
defired to be fatisfied, in
one [pecial Point, in my

el o

Epifile to the [econd Part pes. s Co.Rep;

of my Reports, where 1
affirmed, < That if the an-
““ tient Laws of this noble
“ Ifland, bad not excelled
““ all others ( [peaking of
“ buman ) it could not be
““ but fome of the feveral
“ Conquerors and Gover=
“ nors thereof, that is to
“ fay, the Romans, Sax-
“ ons, Danes, or Nor-
“ mans, and efpecially
“ the Romans, who (as
K they
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“ they qufily may) do
“ bouft ~ of their Civil
Laws, would (as every
“ of them might ) have
““ altered or changed the
“ fame” And (faith be)
Jome of another FProfel-
fiori are mot perfuaded ,
that the Common Laws of
England are of fo great
Antiquity, as there fuper-
latively 15 [poken.  True
# 15, that the f[aid Pe-
riod was my own Opini-
o, brs not out of my own
Head-: For it 15 the Judg-
ment of that moft reverend
and konourable Judge, Sir
John Fortefcue, Knight,
Chief  Fufizce of Eng-
land m 1he Regn of
King Henry the Swth ;
who ( befides his  pro-
found Knowledge in the
Law, beng alfo an ex-
cellent Antiguary) in his
Book intituled, De Politica
adminiftratione & Legi-
\ bus Civilibus florentiffimi

Zxefs 8 CoBep- Regni Angliz Commenta-

rius, cap. 17, faith thus.
“ The Rezim of England
“ was fuft nbabited of
the Britons, wext after
“ fhem the Romans bad
“ the Rule of the Land,
 and thén again 1be Bri-
“ tons poffeffled it 5 after
whom  the Saxons =
vaded i, who chang-
g the Name thereof,
“ did for Britain, call it

(23

“ Dani, five Normanni,
« & potiffimum Romani,
“ qui (quod jure poflint)
“ de fuo Jure Civili glo-
“ riantur, has immutaf-
“ fent, vel antiquaffent.”
Preterea (addidit) non-
nullos alterius effe profef-
fionis, qui non inducun-
tur ut facile credant Mu-
nicipakia Angliz Jura tam
profundz efle antiquitatis,
quam ibidem rei augend=
gratia dicatur.  Verum
fane hoc eft, gomprehep-
fionem illam meam fuiffe
opinionem, non tamen ex
meo fenfu depromptam,
fed ex judicio Spectatifli-
mi & Honoratifimi Ju-
dicis  Fobannis Fortefrue,
Ordinis Equeftris ,  qui
regnante Hearico {fexto e
fupremo Angliz tribunali
jus dixit, & prater eximi-
am juris prudentiam in
antiquitatis notitia excel-
Tuit, in libello cui titulum
fecit, De Politica admini-
fratione €6 Legibus Civr-
libus florentiffimi Regni An-
glie Commentarius, cap. 17.
hzc habet. Confuctud:-
nes Auglie  antiquifime
[umt, & per quingue nati-
ones vicifim ufitate && ac-
cepre. Regnum Anglie pri
mo per Britannos inbabis
tatum eff, deinde per Ro-
manos vegulatuim, itevumgue
per Britannes, ac deinde
per Saxones pofleffum, qui

nomey
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women efjus ex Britannia in
Augham  mutaverunt 5 ex
tunc per Danos idem reg-
num parumper doniinatim
eft, & iterum per Suxonmes,
Jed finaliter per Norman-
uoS, quorum propage reg-
num illud obtinet n pre-
Jenti. Et in omuibus na-
tionum barum, €& regnum
corum temporibus, vegnum
tllud eifdem, quibus jam re-
gitur, confuetudinibus con-
tinue regulatum eft. Que i
optime non extitiffent, ali-
qui Regnum illorum, jufti-
tia, ratione, vel affeitione
concitati, eas wutaffent
ant ommino deleviffent, €
maxime Komani, qui Le-
gtbus fuis quafi totum orbis
reliquum  judicadbant.  Si-
militer & alin Regum pre-
diflorum, qui fum gladio
vegnum  Anglie  poffide-
runt, quo &5 potentia fimi+
L, iph Leges ejus exina-
auffe yoluerunt. Neque wvero
tantorum temporum curricu-
lis Leges Civiles, m quan-
tum Romanorum , invete-
rate Junty neque Veneto-
rum Leges, que fuper ali-
as antiquitate divulgantur,
quorum tum nfula, in ini-
20 Britonum , inhabitata
won fuit, fieut nec Roma
condita, wnec ullorum mun-
di  regnorum  Deicolarum
leges tamto. gvo  inolite
Junt : Dpare, non bonas,
immo  non  optimar  effe

“ England :  After them,
“ for a certain 4ime, ihe
“ Danes bad the Domini-
“ on of the Realm, and
“ then Saxons agamn, bup
¢ laft of all the Normans
¢ fubdued it, whofe De-
“ feemt comtinueth in the
“ Government of the King«
“ dom ot this prefent. And
* at all the Times of thefe
“ feveral Nations, and of
“ their Kings, this Realm
“ avas fiill ruled with the
“ [elf-lame Cufioms, that it
“ 15 now governed withal :
“ Which 1f they bad not
“ beei right good, Joine of
“ thefe Kings, moved er-
“ ther with fuftice, or with
“ Reafon , or Affetion,
““ would have changed thewm,
“ or elfe altogether abolifbed
“ them, and efpecially the
“ Romans, who did judge
“ all the reft of the World
“ by their own Laws. Likes
“ wife would other, of the
“ aforefitd Kings  have
“ done , which by the
 Sword only pofleffing the
“ Realm of England,
“ might by the lLike Power
“ and Authority have ex-
“ tinguifhed the  Laws
“ thereof.  Aund toucking
“ the Antiquity of the fame,
““ neither are the Roman
“ Civil Laws, by fo long
“ Continuance of antient
Times  confirmeds nor
“ yet the Law: of the Ve-

~ ~

-
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A 3 ¢ netians,
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netians, which above all
other are reporied to be
“ of moft Antiquity, foraf-
“ much as ther Ifland in
“ the Beginning of the
¢ Britains was not then -
¢ babited, as Rome then al-
“ fo unbuilded, wneither the
““ Laws of any Nation of
““ the World which wor-
“ fhrppeth God, are ofs fo
“ old and antient Years :
“ Wherefore the Contrary is
““ uot to be faid nor thought,
“ but that the Englifh Cu-
¢ foms are very good, yea
“ of all other the very beff.”

- And albeit, I had fo
good a Warrant for the [aid
Affertion ( for every Magp
that writes ought to be fo
careful of fetting ' down
Truth, as if the Credit of
bis whole Work coufified
apon the Cortaimy of every
particular Periody) yet was
1 right glad to hear of any
Exception, to the End that
Juch as were not perfuaded,
might ether be rightly in-
Jiruéted, and the Truth con-
Sirmed 5 or that I might up-
on trie Grounds be convert-
ed, -and_the Error reforms
ed: I defired to know fome
particulass, as many as they
would (for Generalties ne-
ver bring amy Thing to a
Conclufion.) At length (for
this was remembred when
A bad almofi forgotten i)
their  gremt Defire was ¢

2 .

Anglorum_confuctudines, fi=
cut won dicere, ita nec Juf-
picari fas eff. ‘ ‘

Licet vero hujus affer=
tionis tam'locuples fit mi-
hi Author (quilibet enim
Scriptor adeo anxie fit
follicitus , ut ad verita-
tem dicat, perinde ac fi
totius operis fides, uniuf=
cujufque periodi fide ni-
teretur) exceptionem ta-
men quancunque factam °
fuiffe letus audivi, ut

_qui non induéti erant ut

crederent , edocerentur
& veritas confirmaretur 4
vel ut ego ex folidis
fundaimentis in viam re-
vocarer, & FError corri-
geretur. Petil autem ut
particularia aliqua, quot-
quot voluerint, propone-
rent ( Generalia enim
conclufionem  nunquam
conficiunt.) Tandem vero
(cum hoc mihi ex memo-
ria fere excidiffet) voto

illis
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illis itnprimis erat, ut te
ftimonia aliqua produce-
rentur, quibus probaretur
Jus Municipale, in his
quatuor {eorlim caufis an-
+ te Normannicam victori-
am, ut hodie fe habet,
viguiffe. ¥ Primum, Re-
ginam, Regis confortem,
ex Jure Municipali- per-
fonam efle quz in Jus
Vvocaret & vocaretur, quz
daret & acciperet per fe,
Regis confenfu non adhi-
bito. Y Secundo, eum
qui jure optimo terras te-
net, eafdem cum bonis
amittere debere, 11 effet
Feloniz reus perattus aut
exlex declaratus, & inde
hzredes hereditate exclus
dendos. 9§ Tertio, Muli-
erem proditionis minoris
convitam, ad palum li-

atam cremandam effe,
% Quarto, an prifce An=
gliz Leges Appellationes
ad fedem Romanam in
caufis Ecclefiafticis admit-
terent.

Ubi primum hafce quz-
ftiones propofitas efle vi-
derim, refponfa dire@a
& derhonftrativa fe mihi
obtulerunt. Ad primum
ecce tibi Diploma anti-
quum ante Normanno-
rumi ingreflum in hac
verba. Kegnante in perpe-
tuum Dominoe nofiro Fefu
Chriffo.  Ego abelfwith
Regina, Deo largiente

S-S

EADER:

fee fome Proofs; thai tix
Common Law i thefe four
particulair Cafes was before
the Conqueft, as now 1t 15:
A Firfi, that tilié’ Qucen, be-

ing Wife 10 a King regnant, Hevour 6.
‘ZXJ§J‘ a Perfon Sole by thetyg oo
Common Law to [ue and g%‘:,z;‘;
be fued, to give and take,§iy b3
&c. folely without the King. Seld. Eginomis
Y Secondly, that a Man""

Jeifed of Lands in Fees

fimple ,  (ball  forfeit  his

Lands and Goods by Ai-

tainder of Felony, or by Out+

lawry, and that thereby

bis Heirs fhould be difin-

berited. Y Thirdly, that

a Woman being attaimted

of Petit Treafon fhould bé

burnt. § Fourtbly, whe-

ther the antient Laws of
England did permit  any

Appeal to Rome 1r Canfes

Sprritual or Ecclefiafiical,

Coi Lir, 133: a7
Seld. Tit. of

1 had no fooner feen thefz
Dueftions,  but nflantly I
found diret and demonfira-
tive Anfwers 10 the Jame.
For the firfi, bebold an an-
cient Charter made long be-
fore the Gonqueft, which fol-
loweth in  thefe  Words.
“ Our Lord Fefus Chryp s Tinic, for
“ reigning for ever. I Hi-rothis Grane:
“ thelfwith * Queen of the lomimi b

continugth fo e

* This e £thelf-
with was Wife
Burghred King of
the Mercians,
and it appeareth,
that King Burgh-
red was alive at
this Time, for

“ Mercians by God’s Grant, §i3 0%
Ag  ciih o
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To the REAEDR. *

with the Confent of my
Ealdermen, will give by
Grant to Cuthwolph my
“ moft fanthful Servitor, a
certain Piece of Land,
being Part of my peculiar
Power* (that is to fay) a
Piece of Land of fifteen
Manfes, in a Place which
25 called Laking, for bis
“ Obedience, and payable
““ Money in this Manner,
“ that 15 10 [ay, a Thou-
“ fand five Hundred Shil-
lings of Silver and Gold,
or fifteen bundred Sicles,
that be may have, poflefs,
dnd enfoy at bis Fleafure,
as long as be liveth; and
afier his End, and Limit
of bis Days, be may leave
1t to whomfoever be will,
for everlafting Power and
“ perpetital  Iuberitance.
“ And this my Donation is
covenanted 1 the Year of
our Lord’s Incarnation
“ DCCCLXVIIL tke firft
“ Indiction. And we do
charge all fecular Powers,
in the Name of God the
Fatber, the Son, and the
Holy Ghoft, 10 obferve the
aforefard inviolate. Thefe
Witnefles fubferibing and
confenting  thereunto
whofe Names bere reci-
ted are underwritten, 1
¢ Ethelred King of ke
“ Weft Saxons have con-
“ fented and fubferibed, 1
“ Burghred Kiny of  the
2
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Merciorum , cnm confeinfi
meorum [enforum , codice*
dens donabe Cutbwulfo fi-
deliffimo  minifiro aliquem
telluris  partem mee  pro-
prie  poteftatis, d ff,
terram XvV. mancntigm in
loco qui dicitur- Laking |
pro efus biljufmodi obedien-
tia aique pecunia  placg-
bils, hot eft mille quin-
gentis  folidis argenti &
aurt, Vel quindecies cen-
tum fichs, wt habeat &5
poffideat  quam diw vivar
perfruaturque  volumtarie |
&8 poft finem illius termi-
numgie dierum ,  liberam
relinquat cuicungué volue~
rit in [fempiternam  pote-
fatem bereditatemgue per-
petuam.  Et  hec  do-
natio  paclo et anno
Dominice wmearnationis’
DCCCLXVUI.  Indi-
one prima. Et precipimus
omuibus  feculi  potefiati-
bus, i nomiire Dei, Pa-

tris, & Fiii, & Spiri-

tus  Sanéls, hee fupra-
difla  invidlamta  fervare.
His  1epibus  fubferiben-
tibus &5 confentientibus |

quortm nomind  poft-reci-
tata  confiribuntur.  Ego
Etbelred  Rex  Occiden-
talrum  Saxonum  confenfi
& fuferith, . Ego
Burghred  Rex  Mercio-
rum confenfy & fubferiphi,
Ego - Etbhelfwitb  Regina

Con=-
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conjenft € fubferipf, .

Aliud etiam diploma ex
Tacris {criniis, ante Nor-
mannorum etiam adven-
tum, de verbo ad ver-
bum proponam, quo quz-
ftioni fecund= dire&te f{a-
tisfiat.  Ego Ethelredus
totius Albionis Der provi-
dentia Imperator  cuidam
dileftiffimo mibi  miniftro,
cui parentele nobilitas Ul-
fric' mdwdit nomen, pro
fidiffimo, quo mibi affabi-
liter obfecundatus eff obfe-
quio, quandam ruris par-
ticulam, viz. duas Man-
Jas & dimidium in  loco
ubt folicole At Dunmal-
ton appellant , in perpety-
am concedo bareditatem,
quatenus ille bene perfrua-
tur ac profpere poffideat,
quamdiu bujus «vi incola-
tum vitale flamine rota-
biligue  meatu  percurrere
cernitur , & poft ifins la-
bilis  vite exceffum, cui-
cunque  fibe  Libuerit  fuc-
ceffori relinquat.  Sit au-
tem prediftum Rus qua-
dam communt terra fitum,
Jiberum ab omn: mundial
obflaculo, cum ommibus que
dd ipfum locum  pertinere
dignofcuntur, tam in mag-
m; quam in modicis rebus,
campis ,  pafeuts , pratis,

Mercians bave confentzd
“ and fubfcribed. 1 ZE-
¢ thelfwith Queen bave
“ confented and fubferibed,
“ &c.”

I bave bkere fer down
anotker Charter of Record
made alfo long before the
Conqueff, de verbo in ver-
bum, for a diret Anfwer
10 the fecond. I Ethel-
“ red by God’s Providence,
“ Emperor of all Albion,
“do gram to my well-
““ beloved Servitor, whofe
“ Nobility of Parentage
“ bath given Ulfric for
“ Name , for the faithful
“ Service wherewith  be
“ bath courteoufly ferved
“ me, a certain Parcel of
“ Land, that is to fay, two

114

"

“ Manfes* and an balf,in" ic Fans

“ a Place where the Inba-
“ bitants call At Dun-
“ malton, i perpetual In-
 beritance, that be may
“ well enjoy and  profpe-
(14
roufly poffefs the fame, as
“ long as be is feen to run
“ the Race of this Life
“ awuth vital Breath, and
“ may leave the fame to
“ awhat Succeflor be pleafe,
““ after bis Departure from
“ this tranfitory Life. ~ Let
“ the faid Land [cituated
i a certain Common, be
Jree from all worldly {:«-
“ pediment, with all whick
“ are known to belong to
“ the faid Flace, as well
[14 iﬂ

.

iv
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To the READER.

i great Matters, as in
fmall, in Ficlds, Paftures,
Meadows and Woods :
(Expedition, Building of
Bridges and Cafiles being
excepred.) Such as [ball
diminifb and wiolate this

my Gift (which I wifb

may be far from the
Minds of all the faithful)
let them bave their Part
with them, of whom 1t
fball be refounded, De-
part from me ye curfed
mto everlafting Fire ,
which 1s prepared for
Satan and his Angels,
unlefs they do make A-
mends by lowful Satis-
faction, obtaining Par-
don by due Penance to-
wards God. Whereas that
which  Man’s  Memory
doth overpafs, the dili-
gent Search of Writing
doth preferve : This is to
be notified 1o the Readers,
that the [aid Land came
1o the Difpofition of my
Right, by the Crime of a
certain. Man’s  unfpeak-
able Frefumption, wheres
with boldly and felonis
oufly he bath not abbor-
red to tncumber himfelf
which Man bis Parents
named Ethelfig, albeit
be both difcredited  bis
Name by a foul Fault :
And byme (as is afore-
faid) the faid Land is
beftowed upon my reves

Slvis 5 (exceptis ftis iris
bus , expeditione , pontis
arcifve confiruitione.) e
vero  wmeam  doiaiionem
(quod opto abfit a fidels-
um mentibus) miiuentitys
atque  frangemtibus ,  fiat
pars eorum cum illis de
quibus echontifatur , Difs
cedite a me malediéti in
ignem @ternum qui paras
tus eft Satanz & fatel
litibus ejus, mifi prius
digna Deo penitentia ve<
niam legali  [atisfaitione
emendent.  Nam quod bos
minis memoria  tranfilit
Lterarum  indago  refer-
vat, Unde boc legentis
bus eft intimandum , quia
boc prefatum rus per cu:
jufdam virt wnfande pre:
[fumptionis  culpam , qua
audafer furtive [ obli-’
gavit, wnon abborruit, cuz
nomen Ethellig parentes
indidere, licet fedo o<
men  deboneftaverit  flagi-
ti0, ad met quris  deves
nit  arbitriwm  atque  per
me reverendo, ut jam ante
prefatus fum,  collatum
¢off minifiro, cujus culpe
notam  Auglica  relatione
bic iatam duximus effe no-

tandum, -
Hic erat ille fundus
Bir  per  pe land
foriss
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forisfadtus apud Dunmal-
roppopp fc Punmal-
ton, quem Athelfigus fo-
cton, pe [elpige yo-
riif-cit Athelredo Regi in
pyopp E6elped Cynning
manus ;. Hoc erat 1deo qd’
colanoa: 6xd Perden P
ille furatus eft Athelwini
e yoprozle  Ehelpmy
Porcos Athelmeri fili Se-
rpn €pelmeper  yuna
natoris. Tunc adequita-
fealoepmany.  Papiovon
runt ejus famuli, & abftu-
bis Men o 7 vwu-
lerunt furto fublata ex Z-
gon vt e ypic of fE-
thelfigidomo, &ille erupit
pelrigr bur, 3 De op-
in {ylvam, & homines il
beaprc co puva, 7 Man
lum fugaverunt inde. Atg;
Dim aplynde pa. And
homines detulerunt Z-
Man  gepePo  C8el-
thelredo Regi illum fun-
pec Cynning pac lans,
dum & ejus bona. Tunc
9 Iir =pa. ba yop-
donavit ille iftum fundum
gapa De p lanva Hapar
Hawafo fuo famulo in per-
Pir Man on ece
petuam hzreditatem. Et
ynype. And  pulppc
‘Wulfricus Wulfruni filius
palgpuny qune Do
tenuit poftea ab illo per-
Typan av ° him  ge-
mutatione cum illis qua
pipro ie dam e Him

“ yend Servitor. The Man-
“ ner of whafe Fault we
“ thought good tomote here
“ in Englifh.

“ This was the Land S Evinomis
“ forferted at Dunmal- "

“ ton that Ethelfig for-
“ feited to King Ethel-
“red’s Hands. It was
“fo then, that be fiole
“ Ethelwin’s Swine, who
““ awas Son to Elthelmere

“. Ealderman 5  then bis

- Man did ride to bim,

“ and took the Things
“ flolen out of Ethelfig’s
“ Houfe, but be burft out

“ to the Woods, aud * Men~ i. e, a Fuy)

 outlawed him, and Men
“ brought to King Ethel:
“ red b Lands and bhis
“ Goods.  Then gave he
“ that Land to his Servaut
“ Hawes for a perpetnal
 Inberitance. .And Wul-
 fric, don to Wulfrun,
“ after bhad 1 of bim
“ in Exchange for other
¢ Lands that pleafed him
“ better : . And this was
“ with the King's Leave,
“ and with the 4eftimony
“ of bis WVife Men.

o~

“ This



To thée READER:

_ % This Donation was
“ wmade in the Year from
“ the Iucarmation of our
« Ld. DCCCCXCV. 1hé
“ VL. Indiftion, in the
“ XVII. Year of ibe faid
< King. This Charter was
“ aritten with the Confent
“ of them whofe Names
“ are bereunder written.
“ I Ethelred King
“ Englithmen bave con-
“ famtly confented and
“ ratified this Donation
“ under the Sign of the
“ Holy Crofs. 1 Alfric by
“ God's Grace ¢lefled unto
“ the Archbifboprick

of roboravi,

ipfi gratiora eraunt, cim
geyemep  pef, ;be be
Regis venia & ejus pru-
Cynnmngy leap, 3 bir
dentum teftimonio:
piccenne gepicener.
Aia eft bec prefata do-
natio Auno ab Incarnatione
Domini noftri 995. Indifhs-
one ofidvo, Auno vero Reg-

of mi prefats Regis 17. Siripta

gt bec cartula bis confen-
tientibus qui fubternetantur.
Ego Athelredus Rex Ang
lorum prefatam donationcm
fub figilo Sanfe Cructs in-
declimabiliter confenfi atque-
Ego lfricus

“ Canterbury, have ¢ffa- De: graiia eleflys ad Ar-
“ blifbed this Gift with  chiepifcopatum Dorobernen-
“ the Sign of the Crofs, fis Ecclebie ejufdem donum

f‘ &Ca”

Crucis  taumate  ftabilrvi.
Ego Aclfbell Wintonienfis
Ecclefie Epifcopus defigna-
vi. Ego Aefewnh Dorcenlis
Epifcopus Ecclefie adnotas
v1. Ego Athulf Hercforden-
fis Ecclefie Epifcopus  im-

polui.  Ego Vaulfsig Scirbur~
uenfis  Ecclefie  Epifcopus

conclufi.  Ego Athebwerd

Dux. Ego Aelfric Dux. Egs
Aeifbelin Dux., Ego Leojﬁg
Dux.  Ego Leofwin Dux.
Ego Aelfwerd Abbas. Ego
Aeltfige Abbas. Ego Leofric
Abbas.  Ego Britheln Ab
bas. Ego Wifsar Abbas. Ego
Atkolmier  Miniffer.  Ego
Ordulf Minifter. Ego Aclf-

fige Minifier.  Ego Brith-
wolde Minificr,

Ego Milf-
7
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beb Minifter.  Ego Valfric
Minifter.  Ego Wlfget Mi-
nifier.  Ego Leofric Mini-
fer. Ego Athelric Minifter.
Ego Leofric Minifber. Ego
Wifmer Minifter. Ego Friz
ena Miniffer.

Ad tertium Caius Juli-
us Czfar (qui ante Chri-
ftum natum annis jam
MDC. tranfatis) prodit.
De morte Mariti {t com-
pertum eft, uxorem igni
atque omnibus tormentis
excrutiatam interficiunt;
ut hodie in ufu eft, apud

. 1103, -

" Ad quartum & poftre-
© mum, authoritate Parlia-
mentaria Anno 1e Regis
Henrici fecundi, qui fuit
Domini MCLXIV. fan-
citum eft. D¢ appellatio-
nibus fi emerferint ab Ar-
chidiacono debet procedi ad
Epifcopum, ab Epifcopo ad
Avchiepifcopum, & fi Ar-
chiepifcopus defuerit n fu-
Jhitia exhibenda, ad Do~
minum Regem  pervenien-
dum ¢ft extremo, ut pres
cepto ipfius in Curia Ar-
chiepifeopi controverfia ter-
minetur : Ita quod non de-
beat wulira procedi abfque
aflenju Domini Regis,  Et

Touching the Third, Ce- 5 in the pre-
far in bis Commentaries Pave of my he-
Lib. 6. pag. 68. (whoBimiCm
wrote before the Iucarna- Dieptin Dri

tion of Chrifi, above 1600 Jégéc’ée?f;f%
Years paft) affirmeth, That e, &e.
if the Wife be Jufpedied of oo Jioss
the Death of her Hufband,

Et i compertum eft, igni,

&c. interﬁci;nt d g lac;t 5,

and if [be be found Guilty o

the l{e{zb of ber Hufbﬂj;fé{

which 15 Petit Treafon, the

Wife is burnt to Death, as

fbe is (inthat Cafe) at this

ay.
For the Laft, by an A%

of Parliament bolden in the

tenth Year of King Henry

the Second, which was

Anno Domini 1164. # is

enalted as followeth.” “ A serd, Janus

“ concerning  Appellations, frii%.

“if any fball arife from deos £ 303,

“the Archdeacon, they

“ muff proceed to the Bi-

¢ fhop, from the Bifbop to

“ the Archbifhop : And if

 the Archbifbop do fail in

“ doing TFuftice, it mufp

lafly come to the King,

“ that by bis Precept the

“ Controverfy may be end-

“ ed in the Archbifbops

“ Courz. fo thai there oughr

“ mot

"~

0.3

~

-
o
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““ not to be any Proceeding
““ farther without Afjent of
“ the King” And that
this  amongft many other
might not tafte of Inunova-
tion, the Record [fauth,
““ This Recogmition or Re-
“ cord was made of a cer-
““ tain Part of the Cufioms
“ and Liberties of the Pre-
“ deceffors of the King, 1o
“ ait, of Kiig Henry bis
« Grana’fatne;, and of o-
“ ther Kings, which ought
“ 10 be objc’r'ved i the
“ Kingdom, and beld of all
“ for the Diffentions and
““ Difcords often arifing be-
“ tween the Clergy and
““our Lord the King's Ju-
 fhices, and the Peers of
“ the Realm: And adll
““ the Archbifbops, Bifbops,
“ Abbots, Priors, Clergy,
“ awith the Earls, Bavous,
“ and. all the Nol’lef, &c.
“ bave fworn and affured-
“ Iy promifed wn the Word
“ of Truth, with one Con-
“ m 1o keep and obferve
“ the faid Recognition to-
“ award the King and his
““ Heirs in good footh witlh-
¢ out e'vz'l Meaning for e-
“ wer”  But herem I per-
Juaded myfelf, that every
Man that had advifedly
and with an equal Mind
read Caudry’s Cafe, pub-
lifbed in my laft Reporrs,
would  therewith i this
Point bave been  fatisfied,

hoc inter alia; ne novum
videretur, in ipfo auto-
grapho fub]ungltur Fac-
1a ¢ffi bec Recognitio frug
Recordatio cujufa’um partis
Confuetudinum & Liberta-
tum antecefJorum Kegis, vi-
delicet, Henrict Avi  fui,
& alzorum que obfervars
debeant in Kegno, (5 ab
omnibus tener: propter dif-
Jenfiones €& difcordias fepe
emergentes iuter Clerum &5
Fufticiarios Domini Regis,
& Magnates Kegni.  Et
banc recognitionem five re-
cordationem omnes Archi-
epifcopt, Epifcop:, Abba-
tes, Priores, Clerict, cum.
Comitibus, Barombm Pro-
certbus  cunéiis, @c. Jura.
verunt & firmiter in verbo,
veriatis  promiferunt  una
voce tenendas & obfervan-i
das Dommmo Regi &5 bare-
dibus [uis bona fide, &
abfque malo ingenio in
perpetuwm.  Ego autem.
hac in re mihi perfua-
deo, quod quicunque con-
fiderate & £quo _animo
caufam Candrei in Re-
lationibus meis poftremis
legérit, {fibi abunde fa-
tisfaCtum putet. Nec pof-
fum non agpofcere, me
minime expectafle , ut
Theologus aliquis e]u{l
modi refponfionem pro-
cudere voluerit; cujuf-
modi in lucem prodiit,
1dque duabus de caufis. |

Primum
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Primum, quod Veritatis
& Charitatis lineas tran-
filiendo, convitiis & ca-
lumniis a queftione om-
nino alienis fit referta.
Ingenium igneum & Sa-
lamandrinum Theologos
minime decet; & Con-
vitia effulminata ex ore
effervefcente, quod fe,
animi inquieti frena {pu-
- mantia mordendo, lanci-
not, quaque odii femina
% lites in perpetuum fe-
vendi eaunfas fuggerunt,
labiis Theologicis funt
indigniflima. Certo {cio

nec Syrtes quibus firmum
" folum non fubeft, nec
fepimenti ex carduis,
paliuris, & fpinis ad
bafes, macerias vel ma-
nia idonea effe, illi pre-
fertim qui {ublime &
Theologi Catholicc nomen
longe lareque patens fib1
arrogat. Qu refponfi-
onem ex confcientia &
charitate molitur ut al-
teri parti perfuadeat, ar-
gumenta ejus & rationes
repeteret, & Categorice
atque Chriftiane ad idem
refponderet, nullis con-
vitiis in eum evibratis
quem in fuam {ententi-
am perducere ftudet, aut
{tudere debet. Tyrones
in DialeCtica convitiari
folent (ut infcitiz no-
tam fubterfugiant) cum
argumentym in illos con-

And D muft freely acknoun
ledge, that I never expedted,
that any Divine would bhave
aitempted o have wmade
fuch an Anfwer to that Cafe,
as lately hath been publifb-
ed, for two Canfes. Firft,
for that 1t (exceeding all
Bounds of Truth and Cha-
rity) is full of Malediftions
and Calumniatious, nothing
pertinent to the State of the
Qucftion. It becometh not
Divines, to be of fiery and
Salamandrine Spirits: Nei-
ther are bitter Invellives
Joamed out of an hot Mouth,
ever _fretting itfelf  upon
the But of Difcontentment
(the Seeds of Hatred, and
Means of making Contro-
verfies tmmortal) befeem-
ing the Lips of any Man
of thar Profeffion. Sure I
am, that neither uick-
fands  baving ne [ledfaft
Ground, nor Duyickfets ;‘f

!

Brambles or Briars, are

either for Foundations, or for

Fences or Defences,  efpeci-
ally for him that ufarpeth the
Jublime and broad-fpreading

vii

Ngi{%’ of the Catholick eaher Darfony
Divine. He that will make the Jefuit

any Anfwer out of Confi-
ence and Charity, to per-
fuade the adverfe Party,
fhould repeat his Authors
ties, -bis Arguments, bis
Reafons, and categorically
and chriftianly Anfwer the
Matter ad idem, without

any
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any luvelrve agamft the
FPerfon, whom bis End 15
(or fhould be) to convert to
bis Opinion.  Young Sophi-
frers are wont to rail (and
by that Means keep them-=
Jekves  from a  Nonplus)
when they are not able to
anfwer the Argument infor-
ced againft them. Secondly,
for that (Cas I publifbed in
my Epiftle to the Keader)
L deals ounly wish the Muni-
¢ipal Laws of England, as
a Subijet proper to my Pro-
feffion.

Expect not fromme (good
Reader) any Reply at all,
for 1 will not anfwer unto
bis Invectives, and 1 can-
uot make any Reply at all
2o any Fart of bis Difcourfe.
True 1t 15, That Calumnia-
tions be great Motives of
Revenge, and confequently
a Breach -of Charty, and
of God's Commandment :
And therefore David pray'd,
Redime me a calumniis
hommum, ut cuftodiam
mandata tua. But i i far
unbefeeming a Man of my
Vocation, Convitinm con-
vitio regerere, for that
were Latum luto purgare,
And God hath left a Prece-
dent of a Fudge, (who alfo
was the firk Reporter of
Law) that he was Mitifh-
mus {uper omnes homines
qui morantur in terra :

hofs Example all Fudges

tortum declinare nefciant,
Secundo, quod in Epi-
ftola ad Le&orem jam
tum prefatus fuerim,
mihi rem efle cum Mu-
nicipali Angliz  Jure
quod mei  profeflionis
proprium eft fubjectum,

Refponfum . 2 me ne
expectes velim (Candide:
Lector) calumnils enim
& contumeliis ejus mini=
me refpondebo; & nul-
lum ad eyus commentati-
ones refponfum referre
vifum eft. Verum eff,
calumnias vindi&tam pro-
voeare, & inde charitg-
tem & Divina mandata
violare, ideoque David
‘precatus eft, Redime me
a calumniis  bominum, ut
cuffodiammandatatua. Mei
autem loci homine plane
indignum  eft, Convitium
convitio regerere : 1llud e-
nim eft lutum luwro parga-
re.  Deus ipfe exemplar -
Judici propofuit, qui &
ipfe primus erat Juris Re-
lator, Mitifimus fuper om-
‘nes bomines qui morantur in
rerra. Ad  cujus  exem-
plum Judices finguli, etfi

indies,
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indies Iirritentur, quan-
tum poflunt fe confor-
mare debent. Hic illi &
deillo tantum hac in caufa
dicam, llle didicit male-
dicere , & ego maledifia
contemnere. Caufa cur re-
{ponfionem reddere non
poflum, hzc eft, ego tan-
tum textum retulerim,
& quafi unum confenfum
& concentum antiquarum
hujus Regni  Legum,
que comprobatz om-
nium feculorum fuccefli-
one, tam univerfali con-
fenfu in Parliamentis,
quam judiciis & fpeftatif-
fimorum Judicum & Juris
noftri Prudentum {enten-
tiis in ordine judiciario,
que ex jurejurando &
confcientia tulerunt.

Annum, Paginam, Ca-
put, & alia certa indicia,
ad faciliorem inventio-
nem, adnotavi. Plura
etiam attexere poteram,
nifi caufz illius Relatio
(que fane perlonga eft)
plus nimio {ua prolixitate
excurreret Cum librum
introfpicerem, femper ex-
peftans aliquod ad rem
refponfum, ia Authore
tandem deprehendi fum-
mam Juris hujus Reg-
ni, de quo agebatur,
ignorantiam cum fumma
audacia, quod plerumque
fit, conjunctam : At per

Part VL, a

READER

(though they be provoked
every Day) ought as much
as they ean o imitate and
follow.  This only will I
Jay in this Caufe, to him
and of bim, Ille didicit
maledicere, & ego male-
dita contemnere. The
Caufe that 1 cannot reply
25, for that I bave only re-
ported the Text, and as it
were the very Voice of the
antient  Laws  of  this
Realm, proved and appro-
ved in all Succeffions of
Ages, as well by univerfal
Confent in Parliaments, as
by the Fudgments and Re-
Jolutions of the reverend.
Fudges and Sages of the
Common Laws, i their
judicial Proceeding, which
they gave upon ther Qaths
and Confeiences.

I quoted the Year, the
Leaf, the Chapter, and o-
ther certain References for
the ready finding thereof.
And 1 could bave added
mere, if the Report of that
Cafe (being very long, as.
it 15) fhould not bave been
drawn to an extraordinary
Prolixity.  But when 1
looked into the Book, ever
expelting  fome Anfwer to
the Matter 5 in the End 1
found the Author utterly ig-
norant (but exceeding bold,
as commonly thofe Quali-
ties concur) in the Laws
of the Realm, the only

Stubjeld

viii
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Subjed of the Matter in
Hand, but could not find in
all the Book any Authority
ont of the Books of the
Common Laws of this
Realm, Afls of Parlia-
ment, or aiy legal and ju-
dicial Records quoted  or
cited by bim for the Main-
tenance of any of bis Opi
nions or Conceits : Wheve-
upon (as in Juftice 1 ought)
[ had Fudgment given for
e, wpom a Nihil dicit,
and therefore cannot make
any Replication.  For s
Diwinity and Hifteries ei-
ted by bim, only publifbed
in the faid Book Ad faci-
endum populum, (but
bow truly and fincerely bis
own Confcience  knowing,
be thought 1t beft for the
falving of his Credit ta con-
ceal bis Name) 1 will not
aunfwer, for then 1 f[bould
follow him 1» bis Error,
aud depart from the State
of the Queftion, whofe only
Subjec? is the Municipal
Laws. of 1his Realm.

I have (good Keader)
brought this fixth Work to
a Conclufion, and publfh-
ed 1t for thy private In-
Jrrudtion, for. the publick
Good and Quict of many,
and for preventing of Dan-
ger, the Daughter of Error,

£ coufefs that Englithmens.

Actions bave been renown-
ed in the Ear of the whole

totum librum ne vel tefti-
monium quidem ex Ju-
ris noftri Municipalis Co-.
dicibus, Statutis Parlias
mentariis, aut {criniis le-
galibus & judiciariis ab
ipfo prolatum, in fum
opinionis firmamentum
comper1 : Adeo ut ( Ju-
Jitia ipfa judicante) pro
me fententia lata fit ex
formula Nibil dicit, 1deo-
que refponfum reponere
non licet. Ad Theolo-,
gica & Hiftorica ab illo
prolata in eodem Libro,
folummodo .Ad faciendnm,
populum (quam vere &
fincere ipfe fibi confcius,
ut fidlem fane tueretur,
nomen reticere conful-
tiflimum putavit) haud-
quaquam Refponfum re-
feram: Hoc enim eflet
ipfum errantem confec-
tarl, & a queftione pro-.
pofita, quz in Jure mo-
ftro Municipali verfatur,
longe aberrare, '

Jam fexto huic opert
(Benevole Lettor) fupre-
mam manum impoful, &
ad tuam privatam infor-
mationem, bonum pub-
licum, plurimorum {ecu-
ritatem, & periculum a-
vertendum, quod ex er-
rore enalcitur, in lucem
edidi. Res geflas Anglo-

) L um
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rum 1in univerfo Orbis
terrarum theatro celeber-
rimus faiffe agnofco; ac
praeclarius  geftas quam.
defcriptas, quod Hiftoria,
quz ornate narraret, de-
ftituimur :  Leges etiam
Anglorum preftantiffimas
efle agnofco; multo ta-
men preftantiores quam
videri poffint ulli oculo
(nifi quis Dioptica linea
in eas intueatur) quia
Styli {plendor & Orati-
onis compofitz orpatz-
que lumen abfit, quz
nunquam majori quam
hodie pretio, Prudentes
mhilominus {cientie my-
{teria ampletentur, licet
exiliorl {cribendi genere
proponantur, nec pretio-
fas & nobiles gemmas re-
cufabunt, quamvis vilio~
ribus thacis recondantur.

© Particularium  caufa~
rum & exemplorum Re-
latio dilucidiffima eft do-
cendi Methodus, & rec-
ta Juris ratio & regula:
Sic enim Divinum Nu-
men; cum judiciarias Le«
ges per Moyfen promul-
garet, exemplis docuit
pro Legibus, ut videre
eft 1a Exodo, Levitico,
Numeris, € Deuterono-
mro.  Gloflographi  iti-
dem, ut regulam Juris
Civilis illufirent, {mpes
numero regulam ad ex-
emplum revocant, ut cla-

World, but far betier done
than they have been told,
for want of a good Hiftory
and their Laws moft ex-
cellent, but far better than
they feem to any Eye (une
lefs be can look in the wvi-
fral Line) for want of good
Stile, and fair falling Sens
tences (which never were
at fo high a Price as now
they bear) but wife Men
will embrace the Secrets of
Skill, though they be writ-
ten with an evil Pen, and
will wnot refufe  precious
Fewels, though they be
brought i a plain  and
bomely Receptacle. h

The Reporting of partis
cular Cafes or Examples, is
the moft perfpicnous Courfe
of Teaching, the right
Rule  and Reafon of the
Law : For fo did Almighty
God bimfelf, when be de-
lrvered by Mofes bis judi
cial Laws, Exemplis do-
cuit pro Legibus, as «
appeareth in Exodus, Le-
viticus, Numbers, and
Deuteronomy. And tiz
Gloflographers, to illufirate
the Rule of the Civil Law,
do often reduce the Rule
mto a Cufe, for the more

a 2 lvely
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bvely expreffing and true
Application of the fame.
In reading thefe and other
of my Reports, I defire the
Reader;, that be wonld not
read (and as it were fwal-
low) too much at once 5 for
greedy Appetites are not of
the beft Digeftion : The
Whole is 1o be attained to
by FParts 3y and Nature,
(which is the befi Guide)
maketh no Leap, Natura
non facit {altum. Aund
true it 15 that Seneca faith,
(as in another Flace 1 have
Jaid) Quo plus recipit a-
nimus, hoc {e magis lax-
at: The Mind, the wmore
it fuddenly receiveth, the
more it loofeth, and freeth
it felf. A curfary and tu-
multuary reading doth ever
make a confufed Memory,
a troubled Utterance, and
an  incertain  Fudgment.
If thefe or awmy other of
sy Works, may, in any Sort
(by the Goodnefs of Al-
mighty God, who bath en-
abled me bereunto) tend
to fome Difcharge of that
great Obligation of  Duty
wherein 1 am bound to my
Profeffion, and give Di-
rections for the Efablib-
ment of Inberitances, Fof-
Seffions, and Interefls, in
Feace and Quietnefs, 1
Beall reap fome Fruits  of

&

rius explicetur, & Veri
us applicetur. - In his mé-
is Relationibus legendis 2
Lectore contendo, ut non
multa fimul legeret (&
quafi deglutiret) avidi e-
nim appetitus non optime
digerunt. Univerfum per
partes apprehendendum,
& Natura, quz Dux op-
tima, {altum non facit,
Verum eft illud Senece
(quod alibi protuli.)

Quo plus recipit animus
hoc fe magis laxat.

Defultoria & tumultuaria
letio memoriam confu-
fam, elocutionem impe-
ditam, & judicium incer-
tum reddit. Si hoc vel
aliud quodcunque ex meis
opufculis quovis modo
(Dei  optimi  Mazximi
propitia benignitate, qui
miht ad hzc facultatem
fuppeditavit) ad fidem
quam merito profeflioni
mez debeo liberandam
faciant, & ad hzredi-
tates, poflefliones, & fua
culque jura in pace &
fecuritate conftabilienda
dirigant 5 aliquem vitalis
arboris frutum mihi de-
cerpam. Votienim com-
pos ero, & cumulate
mihi pro fufcepto labore
fatisfattum erit. Scopum

‘ enim,,
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enim, quem mihi propo- the Tree of Lifes for my
fui, attigl. Defire fhall be accomplifl-
ed, and I fhall receive [uf-
ficzent Recompence for allmy
Labours, for their true and

final End fball be effesied.

Accipe, quo femper finitur Epiffola verbo, 4
Et vigeant jura, & (Ledor amice) ’ Vale,

/
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Where Services intire fhall
be apportioned.

H;'ll. 36 Eliz. in the Court of Wards.

Refolutions by the two Chief Fufbices and

. the whole Cowrt of Wards, concerning
Apportionment of intive Services, |and of
Contribution thereto. ]

BrRUERTONs Czfe.

ORD and Tenant of three Acres of Land by Homage, 8 co. 105. t8
Fealty, annual Service of 2 Hawk, and Suit of Court, 10 Co- 108 a
the Tenant makes a Feoffment in Fee of one Acre,

- the Feoffee fhall hold by Homage, Fealty, a Hawk, and
Suit of Court by the Common Law, For (#) Qu« n partes (o) Co.Lix
divédi nequeunt, folida g fingulis . praflantur, and there- 9 *
with agree the Books in 2 E. 2. Avowrp 184. 5 E. 2. ibid.
206. 11 E.3. Avowry 101 24 E.3.73.4. 34 Af. p. 15.
22FE. 4. 36,37. 29 H. 8. Tenures 64. and Tit. Avowry, And no
Difference as to this Purpofe between intire Services annual,
as Suit, a Hawk, @'c. and not annual, as Homage, Fealty,
Heriot, &c. And as to Heriot, vzde 34 E. 3. (b) Heriot 1.() 8 Co. 105. 2,
And the Statute of Weff.3. of () Quia Emptores terra-1%5-& o
rum cannot extend to intire Services to hold pro (d)is8 a.
particnls, becaufe fuch Services are not divifible, and by &P 2 foft so3- ..o
Confequence each fhall hold by the Whole, as he fhall hold Poftea i g
by the Common Law. But in the Cafe of Suit, the Star. S
of (¢) Marlbridge, cap. 9. has altered the Law in two Cafes: () 2 Inft. 116,
1. In Cafe of (f)Coparceners and their Vendees by Equity, 1,0; ;{2;;;3;,1,_
as appears by the Regifter and F.V.B. 15g. 2. &' b. where the F. N-B. x50, d.
Writ recites, Cum de communi confilio regni noffrz provifum ()9 corLie.,
Sy [ hareditas aliqua, de qua_unica [eila debetur, 4d plures? Infh14g.

T ' B~ heredes
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haredes vel ad alios per venditionem devolvatur, @c. 2. The
Stat, provides, Et f plures feoffati fuerunt de haredztate ali-
qua, de qua unica [ella debeatur, Dommus’ unicam [eltam
habeat, ¢c. But that is meant when the Ten’t who holds by
Suit enfeoffs others feverally, viz. one of one Part, and ano-
ther of another Part, @c. in'certain; there Doms’ habebit nzff
* See SirM.Hale's upicam feftam ; and he who doth the Suit fhall have * Contri-
E.N.B.378,37% hytion for his Charge againft the others, and that appears by
the Stat. of Marlebridge, and the Regifter, and F. V. B. 159,
b. But if the Tenant who holds by Suit enfeoffs many joint-
ly, that is out of the Stat. as to Contribution, for without ex-
prefs Agreement he fhall not have Contribution. But yetall
the joint Feoffees fhall do but one Suit, as they fhall pay or
deliver but one Hawk, or other yearly intire Service, and
" therewith agrees F. N.B. 162.c. But if the Tenant makes
a Feoffment of the Moiety or third Part in Common, and not .
in Severalty, it is out of the Purview of the Stat. of Marle-
bridge : For when the Poffeffion is intire and undivided, there
cannot be Contribution, and therewith agrees F.V,B. 162, d.
(That Tenant in Common fhall do feveral Suit, and feveral
Service.) As Feoffee of the Moiety or third Part is out of the
() Ameara Statute of Quia Emptores terrar’ to hold pro (a) particuls,
2lnft. 503  as it is held in 29 H.8. Bro.Tit. (b) Tenures. 2. Altho’ the
() sons. . Tenancy and every Part of it is held and charged with intire
br. Tenure 64 Services ; yet therein obferve this Difference,between the A&
of the Tenant by the Severance and Parcelling of the Tenan-
cy to others (for that thall give Benefit to the Lord who is
(YCo. Lit. 1525, 3 Stranger to it) {¢) Res inter alios alle nemini nocere de-

18id. o3, bent, fed prodeffe poffunt 5 But the A& of the Lord himfelf
oftea §1. b

Hard, 385. to take any Parcel of the Tenancy, {hall turn to his Preju-
;«Iri(ﬁ- 53¢ dice ; for by his Acceptance of any Part of the Tenancy, all
$NKe 2010

the faid yearly intire Services are gone and extin& ; and
therefore if one holds his Land of his Lord by the yearly
Service, of a Hawk, Horfe, or the like ; if in fuch Cafe the
(d) 8 Co. 108.b. Lord purchafes Part of the Tenancy, fuch (d) intire Services
,:‘ﬁ‘f;ﬁ:’;if" are gone, becaufe fuch Service cannot be fevered or appor-
tioned. And forafmuch as he has difcharged Part by his
own A&, the whole intire Service is gone, in the fame Man-
ner as if he had releafed his Seigniory in Part of the Tenan-
cy,all th)e ?’Jeigfpiory by his own A is gone. And therewith
(o) Se&. 222 agrees (¢) Lit. fo. 49.4. 5 E. 2. Avowry206. 3. Another
(1910 Co108b Ty fFovence was taﬁZn be?ween the faig intire?Services, glfé
other the like, which are only for the fole Benefit of the-
Yord, and are a Charge to the Tenant, as the Services
to render an Hawk, an Horfe, a Pair of gilt Spurs, ¢5e,
(z) Co.Lit.  and intire Services which are for the (z) Benefit of the
149 & Commonwealth, or for the Defence of the Realm, or
for the Advancement of Religion, and the Service of
God, or for Works of Devotion, Piety, or Charity,

gz
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or for the Advancement of Juftice: In fuch and the like Cafes,
altho’ the Lord purchafes Parcel ; yet the intire Services re-
main. As if the Tenant holds by (4) Knights Service, {2) § Co. 105. b.
which is an entire Service to be done by the Body of a Man ~ " 7" "%+
(for Efcuage is but a Penalty for not doing of it) in this Cafe
becaufe it is for the Defence of the Realm, and probono pub-
lico, altho’ the Lord purchafes Parcel of the Tenancy, yet the
Service fhall remain, and therewith agrees Lattleton, lzb. 2. ¢.
Rents, fol.49. The fame Law of (b) Caftlegnard, Cornage, and ¢4) Co Li:.
the like.Vude 11 H. 7. 12.b. Quia prodefenfione regni ; {o if one 492
holds of his Lord to make a Bridge, repair a Highway, or ro
make a Beacon (which Tenures you may fecin 11 H.7.12.6, © Co.Li. |
and 24H.8. Br. Tenures §3.) Altho’ the Ld in fuch Cafe pur-nive vos
chafes Parcel, the whole Service remains, Quia pro bono publz-
¢o. So if one holds to (4) marry a poor Virgin yearly, as the (&) Co. Lic.
Tenure is in 24 H.8. Br. Tenures §3. Quza opus Charitatis ; 1 *
foif the Tenure to be to find a (¢) Preacher in fuch a Church, (¢) co. Lir.
or to provide the (f) Ornaments of fuch a Church, as the 14§ & .
like Tenure is in 35 H.6.6.b. Quia opus devoizonis (3 pieta- 35, a
215, So where the Tenure is to affift the (g) Sheriff, or to be (g) co. Lit.
High (h) Conft. of England; for thefe are for the Advance- ¢i-5-. oo
ment of Juftice, for the Determination of divers Cafes doth pl. 35 Kelw.
belong to the Court of the Conftable and Marfhal; and the > g;t}z;-;-j_"
Sheriff is the Minifter of Juftice. Pide 11 Eliz. Dier 285. 149. 2. 165.a.
and 16 E.3. Avewry93. Or if the Tenure be ad cuffodiend’ 0 €0 236
(%) Records Domint Regis, as the Abbot of St. Bartholomew (i) Co. Lt
in Smithfield held, as appears inter Recorda in Turre London, 4% *
7 R. 2.membran. 15. in dorfo ; Quia ifla concernunt adminiffrat’
guftitie. But if the Tenure be to be (4) Carver, or Butler, or () 8 Co. 10¢
Cook, c7c. to the Lord, or to cover the Lord’s Hall, or to o5 b-
attend upon him at fome principal Feaft, @c. in fuch Cafes,
by the Purchafe of Parcel, all is extinét, for thefe are for
the only Benefit of the Lord himfelf, 4. Another Diffe-
rence was taken between intire Services, when the Doing of ¢1) Ce. Lir.
the Services by one Tenant of Part thall ferve for all, and *4 *
he who doth it fhall have Contribution ; and when every
feveral Tenant fhall do the feveral intire Services. As in the
Cafe of Suit in the Cafes aforefaid, one only fhall do it, and
the others thall make * Contribution. And therefore there, , Hale's F. x
if any Parcel comes to the Lord, although it be by Difcent, 3-8, 57, ‘N Bl
which is an A& in Law; yet all the Suit is gone, for there
wants Contribution as well when Part comes by A& in Law,
as when it comes by the A& of the Party, and therewith a-
grees 34 Affife 15 & 35 H. 6. Execvtion 21.  But if Parcel
defcends to the Lord, where the Tenure is by a Hawk,

7 Ba i a Horfe

f
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a Horfe, ¢c. there it is otherwife, becaufe there every
Parcel is feverally holden by a Hawk, a Horfe, ¢c. and
therefore no Contribution fhall be in fuch Cafes. But as it
has been faid) every feveral Feoffee fhall hold by a Hawk,
a Horfe, ¢c. 5. Another Difference, as to intire Services,
is, where the Lord comes to part by a meer A& in Law, and
in Part by the A& of the Party, and namely when the origi-
nal A& is the A& of the Party, as Recovery in a Ceffavit
of Parcel of the Tenancy, all the intire Services, which are
only for the Benefit of the Lord as Suit, Grain of Wheat,
a Horfe, ¢gc. are gone and extin®t, and therewith agree.
40 E. 3. g40. F. N.B. 209. 4.

[For the Writ of Contribuiion, See Sir M. Hale’s L N. B. 378.]

Where
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Where the Parol fhall demur
for the Nonage of the De-
mandant, and where the
Tenant fhall have his Age.

Pafch. 35 Eliz.

In the Common Pleas.

MARKALs Cufe.

N the Cafe of one Zl{fm)kal it was moved, Whether in a 3 Bullt 135

Formedon in Remainder by an Infant, of a Remainder
limited to his Father, and his Heirs (whofe Heir he is)
The Tenant without any Plea pleaded might pray that
the Parol might demur for the Nonage of the Demandant,
And 3 E.3. Age 72 was cited that the Parol fhould demur ;
and it was obje&ted, that although 8 E. 3, 59. be to the
contrary, yet the Reafon which () Herle there gives, up- (2 Dy.137.be
on which he grounds his Opinion, is againft Law. For he **”
faith, That when the Infant has recovered in his Forme-
dor 1n Remainder, that he fhall not be in Ward. And it
is apparent in a Formedon in the Reverter brought by the
Heir of the Donor, the Tenant may pray that the Parol
may demur without any Plea pleaded. And therewith agree
18 E. 3. Age 11, and 12 E. 2. ibid. 145. But at laft the Re-
cord of a Judgment was fhewed Pafch, (b) 4 Eliz. where (¢) Mo.16, 350
the Cafe was, that a Scire facias to execute a Fine brought ;f;’f“l)f;ﬁj‘;%
by the Heir within Age, of him in the Remainder in Fee, pl4 Dall. in
which Remainder was limited to his Grandmother and her Dyl iy '.p;}ié:
Heirs; the Tenant prayed that the Parol might demur for N. Bendl 123,
the Nonage of the Demandant. And after many Arguments *
and great Deliberat’, it was adjudged, that the Prayer of the
Ten’tfhould not beallowed,but that hefhould anfwer prefent-
ly. And for the better underflanding of the true Reafon of this
Judgment, the Rules of the Common Law as to this Purpofe
are firft to be obferved, and then what Alteration any Star. a7,
has made in fuch Cafe. And as to the firft it is to be known, |
that every real Adlion is citheBr (¢) pofleffory, that isto fay,f(c) 2 Infh 2400

3 o
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of his own Poffeff. or Seifin ; or Auncefirel, Je. of the Sexﬁgl

(O 1 Rol. 141, or Poffefl. of his Anceflor. And generally in all re’:al (») A&i-.
Cr.Jac- 467+ ons, which an Infant brings of his Poffefl, altho’ he has the
Land by Defcent, and altho’ the Tenant pleads the Deed or

Warranty of his Anceftor, the Parol fhall not demur for his

Nonage, for by the Prefumption of Law, the Granting that

the Parol thall demur, for the Nonage of the Demandant,

is in Favour, and for the Benefit of the Infant, left for Want

of good Intelligence of his Eftate, and of the Truth of the

Matter he thould be prejudiced of his Right which defcend-

ed to him from his Anceftor, and therefore the Law in fuch

Cafe will rather fuffer 2 Delay, than hazard the Right of

the Land, the Poffefl, whereof his Anceftor had, by Negligence

or otherwife, loft. But when his Anceftor dies feifed, and the

Land defcends to the Infant, and he enters and takes the

Explees and Profits, in this Cafe it would be a Prejudice to

the Infant that he thould lofe his Poffef. which he had, and

fhould be thereof delayed till his full Age: But when only a

bare Right defcends to him he is not at any fuch Prejudice.

() 1 Rol 141, And therewith agrees 12 E. 4, 17, in a Writ of Entre fur (b)
(‘j;'!%{;lfiz;:" diffeifin of a Diffeifin done to the Infant himfelf; and 41
141 Dy.137: 2. E., 3. Age 39 in a Writ of Right, (¢) of 2 Deforcem. to an In-
: fant himfelf of Land which he had by Defcent. So in Ef-
cheat and Ceffavit, and Writ of Right fur difclaimer brought

by an Infant, becaufe he has the Seigniory in Poflefl. which

by Efcheat, Cefler, or Difclaimer he lofes, and his Anceflor

had not any Right to the Land, for this Caufe the Parol fhall

¢ &Dy. 137:pl.25- Dotdemur for his Nonage. So in a Writ of (4) Mefue brought
1 Kol 138, 139, by an Infant, becaufe the Caufe of the A&ion and Wrong be-
{8’ co.8s.a. ginsin the Time of the Infant himfelf. 21 Edw. 3. Age 8s.
' " Tempore Edw, 1. Age 119. 7 Edw. 2. Age 140. and as to Ac-
tions Ancefirel, there are two Sorts of them ; one called Ax-

ceftrel Ryzhiful, becaufe nothing defcends from the Anceftors

¢e) py. 1370k hut a bare Right ; the other called Aétion (e) Anceftrel pof-
6l Inff 240 foffory, becaufe the Anceftor died in Poffefl. and the Land it
- felf defcended. In all Cafes when a bare Right in Fee-fim-
ple defcends from any Ancefior (who once was in Pofefl)) to

an Infant, there in any A&ion Anceftrel brought by him, the

Tenant without any Plea pleaded, may pray that the Parol de-

¢7) Dyer 1oy, mur. As if an Infant brings a Writ of (f) Right as Heir to his
.2 1Rel.  Anceftor, and alledges the Explees in his Anceftor, the Te-
1375 14t nant (without any Plea) may pray that the Parol demur,
¢e)1Rolazr. So if an Infant brings a Formedon in (g) Reverter, as
Pre 13713 Heir to the Donor, tor there he demands Fee-fimple of
the Seifin of his Anceflor, and there he ought to al-

ledge the Explees in the Donor; and therewith agree 18

Edw. 3. Age 1L 52 Edw. 2, jbid, 145. But in Formedon
- .
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in (2) Rem’r, altho’ he demands Fee-fimple, yet becaufe his (=) Dyer 133.
- Anceftor, to whom he is Heir, was never feifed, nor took ffl;'.z'slizzif'gl.ﬂg'92.7’
any Explees ; (and therefore in fuch Cafe he ihall alledge ! Rel. 137.
Explees only in the particular Tenant who has the Eftate ?“K%ixéih 24
on which the Remainder depends) for this Caufe the Tenant 2 Inf. 291
(without Plea) cannot pray that the Parol demur, foraf-

much as the Rem’r never was in the Poffefl. of any of his

Anceftors, and the Demandant himfelf will be the firft in

whom it will veft, and that will have Seifin of the Land in

Demand ; and this was the true Reafon of the faid Judgm.

And it is not called Aétion Ancefirel Rightful, becaufe the

Adtion defcends, but becaufe the Right defcends from the

Anceftor, for which an A&ion of the Seifin of his Anceftor

is given to the Heir. And therefore if an Infant aliens with-

in Age, and dies within Age, and his Heir bringsa Writ of

dum (b) fust infra atatem, the Tenant may pray that the (&) 1Rol 146,
Parol demur, and yet the A&ion doth not defcend, for it doth ;},‘;ﬁ*,;i‘w 104
not lie for him who aliened, becaufe he died within Age, 137. pl.35.
and the* Writ faith dum fuit infra atar’. So if theHeir with- N3 192G
in Age bringsa Writ of Non compos (¢) meniis, the Tenant ¢c) pyer 13y,
may pray that the Parol demur, and yet a bare Right and ph35. 2 Inf.
no A&ion defcends. Vide 30 Ed. 3. 7. Inall (d) A&ions An-¢4) Dyerizy
ceftrel pofleflory, as in Cofnage, Befaicl, Azel, ¢Gc. where the phas 2Inftagx,
Anceft.died feifed,theretheTen’tcan’t (withoutPlea pleaded)

pray that the Parol demur for the Nonage of theDemand’. But

at the Com. Law, in fuch A&ions, if the Tenant had plead-

ed a Feoffm. or other A& of the Anceftor in Bar, by which it

appeared, that either nothing, or but a bare Right at moft

defcended, which makes it equivalent to an A&ion Anceftrel

rightful, there the Tenant on fuch Plea pleaded, may pray

that the Parol demur; and the Demandant for the Tender-

nefs of his Age, and in Refpe& whereof the Law prefumes

Want of Underfltanding in him, {hall not be hazarded to try

that which may perpetually barhim ; and that the Com.Law

was fuch, well appears by the Stat. of (¢) Glouceffer,cap, 2. For (e) 2 Inft. 200,
there it appears, that in Cofinage, Befaicl, Aiel, &c. brought 35, 137
by an Infant, the Tenant in Anfwering alledges a Feoffment, 6 Ect.¢ap.2¢
or pleads fome other Thing, or the Inqueft was delayed till

the Age of the Infant, ¢/, that now he fhall anfwer as if he

were of full Age. But this A& extends only ro Writs of Cof-

nage, Befazel, and Aicl, 8 Ed, 5. 36. againft the Opinion in

4 Hen. 6. 3. that it extends to other A&ians (f) 45 Ed. 3, (f) 3 B.305.%
na Quid juris clamat by an Infant, the Detendant faid, g"cg“§$3{)"h‘ ‘

that his Anceftor by Deed demifed to him for Life, 3Bulfr. 13
without Impeachment of Wafte and Saving, @c. and becaufe * Rt #3&

the Plaintiff being within Age cannot confefs a Deed with-

in Age, it was adjudged, t 1aBt he fhould attend till his full

54 Ages
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Age,6Edw.3,48. agreed on the like Plea pleadedin Waftby an

Infant ; for during his Nonage he fhall not be Party to try the

€+ 1Rol 137, Deed of his Anceftor in fuch Gafes. In a Formedon (2) Def:ccn-
i derinwhich the Demandant fhall notrecover the mere Right,
buta limited Eftate per formam doni of the Seifin of the Do-

nee, the Parol thall not demur by the Prayer of the Tenant,but

he fhall be anfwered within Age, unlefs fomething be pleaded

againft him, to which hecannot be Party to try within Age;

and therewith agree 8 Ed. 3,9. 12 Ed. 4.17. 34H. 6. 3. 40Ed.3.

42Fd.3. 13 Ed. 3. Formedon 96. 3Ed.2. #id. 133. But in

) 1Rel o, (p)Affife, and Aflife of Morsdanceffor brought by anlnfant, be-
a2 37 caule there is a Jury the firft Day, and the Jury inquire of Cir-
cumftances,the Parol on any Plea pleaded {hall not demur,8Ed.

(cJ3E 1. 3.36. And it is to be known, thar theStat. of (¢) Weftm.1.0.47,
Py Inf takes away the Age as well on the Part of the Tenant as of the
‘ Demandant in a Writ of Exsrie fur diffeifin to the Anceftor, if
frefh Suitbe made, asirisadjodged in 24Ed.%;146. Forinfuch .

Cafe becaufe a bare Right defcended to the Heir at the Com.

Yaw, the Parol fhall demur for hisInfancy. But the faid A& is

taken firi&ly, and doth not extend to any other A&ion than a

Writ of Entrae fur diffeifin, 46Ed. 3. Age 76. But at the Com.,
Law, if the Grandfather was diffeifed, and brought an Affife

and died pending the Writ, andafterwards the Fatherbrings a

Wit of Enirie fur diffezfin, and pending the Writ the Father
alfo dies, in that Cafe ina Writof Entrzebrought by theSon,of
the Difleifin done to his Grandfather, the Parol fhall not de- -
mur for the Nonage of the Son, for the fpeedy and freth Pur-

fuit which has been made, and therewith agrees 10 £4. 3.58.
Note.  Anditistobeobferved thatin allreal AGions attheCommon -

() Cr.Jac. 392 Law,if the Tenant (d)was within Age,and in by Defcent,that
(‘\e‘)‘"’;lngi}‘h_ 141, bethould have his Age, 21 Ed. 4.7,8. ina (¢) Sczre facias ona
/)3 Bulliazg, Fine, 47 Ed. 3. 7. in (f) Error, if he be Tenant. ¥7de8 Ed.
B i 23 4.19. 13 Ed. 3.Age 7. in Formedon in Defcender. 45 Ed. 3,
Jac. 392, Ageqo.in AdielunlefstheA&ionbegrounded onhisownWrong,
‘:fx) 1Rl 133, asin (g) Ceffavit of his own Cefler, 2Ed.2. Age132. 9Ed.3.50:
3Co.44.b, " 14Ed.3. Age £8.Vide 28Ed.3.99. 31Fd.3. Age 54. adjudged.
f’g_’ézz gl 25+ And unlefs it be on a (5) nuper obizt, when he claims as Heir
Rym.uig.  from the fame Ancefor. Vide 7Ed.3.13. 4Ed.2. Age 137. oFd.
) S honat 2. ib.142.13Ed.2.ib.146. Vide sMa. 136. (3) in Baffer’s Cafe ;
Dyer 136, &c.  (fora nuper obizt is principally brought to try the Privity of the
‘;1' f?n’;ff}&nt_ Blood)and unlefs it be in a (4)Partitione factenda,becaufe both
21 Moor 35, are in Pofleflion. ¥ide 9H.6.6. 10H. 4,5. and 8Ed, 3. and un-
17£ a °ﬁ%{,‘_‘;7 " lefsitbe in ([) Attaint, 9 H.6.46. for the Mifchief of theDeath
1(301-1:33;3;} of the Petty Jury. So that the Law favours the Ten’t within
176,237, 150> Age, who has the Pofleffion by Defcent more than the De-
Cr.Jac. 392, 303. mandant, who has but a Right by Defcent. But the faid

¥ Rol, 137, A&.of Weftm. I. take§ away the Age of the Tenantin a
Writ of Enirie fur diffeifin in the Per, as is aforefaid.
- 7 77 And
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And the Statute of Weftm. 2. cap. 40. oufls the Age of the 13 E.1, cap. 400
Vouchee being the Hufband’s Heir, in a Cui in vite, and in} %‘;{',’}f‘;‘f‘*“
Sur cut in vita. But both thefe Statutes are taken firictly, 4 Co. so. a.

as appears by many Books ; and by thefe Differences, and A 455-
the Caufes, and the Reafons of them you will better under- zslgon-u& e
ftand your Books, which are almoft infinite, and grima fa- Br. Ae ;f', e
cie feem to difagree, but by thefe Differences may be well Firz. Agez. .
reconciled. Vide 8 E. 3. 10. if the Parol ought to demur for e A 1.
the Nonage of the Infant, altho’ the Tenant would anfwer, 8 E-2- Judgment
yet the Court ought to award that the Parol demur. So ffi{.m 18.b,
when the Tenant vouches one as Heir within Age, he may (%% , .y,
pray that the Parol demur. But in fuch Cafe heought to =~
plead more certain ; for there he ought to fhew how Cofin, scc Cro. J. 392
Vide 7 Edw. 6. Dyer79. 16 Ed. 3. Tit. Age, & 15 Edw. 4. /
46 Edw. 3. 25 ¢ 31 Edw. 3. Voucher 54, In Dawer, if the

Tenant vouches the Heir within Age in Favour of Dower,

he ought to fhew a Deed. Vide 11 Edw. 3. Voucher 13,

40 Edw. 3. 5. 50 Edw, 3. 25, 10 Edw. 3, 31.

Hill,



g’ ParT. VI.

[Wbere the King’s Grant fball preferve the
| Me[nes Tenure.]

Hill. 40 Eliz.

In the Exchequer.

Sir JoHN MoLYN’s Cafe.

2 Inft. 000 Klﬁg Edw.3. Lord, the Abbot of Weftminfler Mefne,
$ Co.77- 2. and C. Tenant of the Manor of Chippentam in the
gzctgi.‘ssoli.a' County of Bucks. The Tenant was attainted of Treafon, and
]1‘*:;:-7 468 after Office found thereof, King Edw. 3. by his Letters Pa-
Poph. 138, tents granted over the faid Manor to Sir Fobin Molyn, and
his Heirs, Tenendum de nobis, Heredibus & Succefforibus n6-
fris & aliis Capitalibus Domims feodi illius, per fervisia inde
debita, ¢& de jure confueta: Of whom, and how this Land
fhould be held, was the Queftion. And it was objefted
that in this Cafe the Tenure fhould be of the King, for
three Reafons ; 1. Becaufe the Words of the Tenendum are,
per fervitia inde debita, & de jure confueta; which Words
could not either revive, or create a Tenure to the Mefne;
for by the Attainder the Mefnalty was extin&, and there-
fore at the Time of the King’s Grant, nullz fervitza fuer’
2 Rol. §o3, s14. Oebita & de jure confueta, for all Services were extin&: And
Dav. b a. therefore as in 27 H. 8. Br. Parl. 77. it is faid, That if the
2714 Br.  King has Land by Forfeiture of Treafon, thereby all Te-
Parliament 7. nures are determined, as well of the King as of others; and
9,10 Can 4.2 there, if this Land be afterwards given to another by Parlia-
1100735 74 ment, faving to all others their Rights, Rents, Services,
¢c. there the Seigniories of common Perfons are not revi-
ved: for no Seigniory was in effe, tempore [ecundi aflus
faiti. So in the Cafe at Bar, tempore confettionis Literarum
patentium, there was no Seigniory, or Service in effe, and
therefore of Neceflity the faid Mannor ought to be held of
the King ; but the Words ought to have been, per fervi-
122 ante Proditionem, ox ante Attinfluram, inde praus debi
ta, ¢c. 2. In this Cafe an exprefs Tenure is referved to
the King ; for “Le Tenendum is, Tenendum de Nobis, &e. and
therefore it -.ght to be held of the Ki_ng; and forafmuch as

’ T 7 oneg
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one and the fame Land cannot be immediately held of ma.

ny, therefore thefe Words & 4liis capitalibis Dominis, .

are void, and the firt Words, viz. Tenend’ de Nobzs fhall

ftand. 3. Divers Offices and Licences of Alienation, and o-

ther Records were thewed to the Court, by which it appear’d

that the Law bad been always fo taken, that the faid Manor

was held of the King in Capite ; & confuetudo eft optima in-

ierpres Legww, As to the firft, it was anfwered and refolved

by the Barons of the Exchequer, that the Words are (4) fuf- (2) 8 Co. 56.2bs
ficient to create 2 Tenure in the Mefne, as it was before the ?,C&.',g,','ﬁ:
Treafon; for fo is the King’s Meaning, and it is confonant 2 Rk 5oz

to Equity, 2. that the Mefne who did not offend, fhould

not lofe his Services ; and therefore the Grant fhall be taken
beneficially for the Honour of the King, and for the Relief

of the Mefne ; and the Words of the Zesnendum cannot have

any other reafonable Conftruétion ; and as to this Point they

ftrongly rely’d on the Book in 33 Hen. 6. 7. 2. where Prifot

faith, That if the (¢) King feizes any Lands by Forfeiture g{’e)pﬁé”"

of T'reafon, grants the fame Lands to another by thefe Words, 2 Rol. 5o2.
Tenendum de capitalz Domino per fervitia debita ¢ confueta, f'hlff;(‘;'oi‘ﬂ
That the fame Lands are held of the Chief Lord, as it has Ley de Gards
been adjudged ; and therewith agrees 8 E. 3. 283, ¥ide (¢) & Y
46 E. 3. Petstion 19. & ¥ 17 E.3.59.b. And as to the Cafe (<) 9 Co. 131,
of 27 H. 8. (d) it was anfwered and refolved, that it was not ;,ﬁ"‘ﬁe;";g
like this Cafe ; for a Saving cannot fave that which is not z»* 11 Co. 73. b.
effe. But in the faid Book it is further faid, iz. Here are]faf. sor.
not Words of Gift, or Reviving; but in the Cafe at Bar, the () 27H &.
King’s Grant doth in Judgment of Law amount to the'revi- oy Parliamen
ving of the ancient Seigniory, Note the Gravity of theantient x Cox 47 3,
Sages of the Law, to conftrue the King’s (¢) Grant beneficial- Aoea 4 a. 5. b
ly for his Honour, and the Relief of the Subje&, and not P;N.¢: 2.
to make any ftri& or literal Conftruction in Subverfion of fuch () > Fol. s, 4.
Grants. As to the fecond Point, it was refolved, That al} A B- 200
the Words of the Fenenduwn in the Cafe at Bar might well Pofteay. a. s6. a.
fland ; for the faid Manor fhall be held of the Kingas Lord $£0:77:2- |
Paramount, and of the Abbot as Mefne, viz. of the Mefne » Covz0. 2.
immediately, and of the King by a Mefne, as it was held ;2%57, 1.
before the Attainder ; and that was the honourable Intention 11 Co 1.2,
of the King, and ftands well with the Words: For as the ;I,f’u‘}hf%f- 497
Barons faid, divide the Words of the Tenendum into two Keilw. 175.a,
feveral Cafes, and then join them together, and the Cafe ;9553,',, 243
would be without any Difficulty ; Firft, if the Tepend’ had 2 Sid- 141,
been, de nobis hered. & fucc. noffris per fervitia inde debita, 16,4, 313 b.
g5 de jure confucta, the Tenure fhall be of the King imme- pard, so0.
diately. 2. If the Words had been De Capital’ Dom’ feodi Rr. iixel;:nzis?;g.
allius per fervitia inde debit’, & de jure con fucta, the immediate (/) 2 Rolson
Tenure fhall be of the Abbot, as 1t was before, then join them

together,
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together, as in the Cafe at Bar, and the Tenure fhall be
of the Abbot immediately, and of the King as Lord Para.
mount.  As to the {2id Offices, Licences and other Records,
the Barons faid, That forafmuch as by Conftru&ion of Law
on the faid Letters Patents, it appears that there is no im.
mediate Tenure of the King, although it has been otherwife
found in Offices, or admitted in Licences, or other Records,
that cannot alter the true Tenure, which originally appears

4Co8. 2. (to them as Judges) of Record. And it was faid, Quod li-
cet confuctudo eff magna authoritatis nunquam tamen preju-
dicat veritati. '

[What Grant of the King makes a Tenure
by Socage in Chief, ]

Pafch. 43 Eliz.

In the Excbequer.
WHEELER’s Cafe.

Co. Lit. 77, b. Klng H.8. by his Letters Patents ex certz frientia & me-
ro motu granted Lands 1in Fee, Tenendum de nobis &

(o) Ley de Hyredibus nofiris per fervitivm unius (a) Rofe rubee an-
Tixde, & 3 nuatim ad Feftum Natzvit S. Johan’ Bagtifie folummodo pre
omnibus & omnimodis aliis fervitits.  And it was adjudged

in the Exchequer, that it was a Tenure by Socage in Chief,

But it was objected, 1. That if the King grants Lands in

() 208.8.  Fee, and referves (b) nothing, the Patentee thould hold by ,

Br. Livery 57. . > . . : .
Tey do Gards, Knight's Service in Capite. The fame Law if the King

&c. 3. grants Lands by exprels Words (¢) 4bfque aliquo inde red-
A b ‘endo. Or if he grants Lands without any Reervation, the

(‘Lo)wféy‘uéoc' Tenure fhould be of the King by Knights Service for .

Cards, &c. 3. the Incertainty, and fo itis held in 33 H.6.7.4. 2. It

Z%{—gj_?gs.ﬁ- b was obje@ted, That in the Cafe at Bar the Tenure
could not be by the Service of a Rofe only pre omnibus
aliis fervitizs, according to the Words of the Zenendum
for to every Tenure there ought to be Homage, or Feal-
ty at leaft ; then fgrafrpuch as the Tenure cannot be by a
Rofe only, the King is deceived in his Grant. 3. Forafe

much as a Service above the Rofe, ought to be of Neceffity,
S



Part VL FERRER’s Cafe. Vi

by Conftrution of Law added to the Tenure ; the beft and

higheft Service fhould be taken and added for the King,

and that is Knights Service,” for the Uncerrainty: Yert it

was refolved, that forafmuch as Fealty is incident to every
Rent-Service, the Law annexeth Fealty to the faid Rent,

and then thefe Words, feil. pro omnibus (2) aliis fervitiis, is(ézrﬁgy&fg p
to be intended of other Services which the Law doth not =~~~
imply or add to it, fo that the Tenure fhall be by a Rofe ‘
and Fealty, and that is the favourable () Conftru&ion of {#) % € é7. bs
the Law, as near the King’s Intent as may be. And by this 2 Inft. 496, 497,
Conftru@ion the faid Words pro omnibus aliis fervitiis have } Bafr- ¢
fome Effec, and fhall not be rejeted as idle, and of no Force. sé. 1. b. r¢6. b,
And Przfot faid, 33 H. 3. 6.7. 4. That if the King grants %‘6&'1{7‘5'. >

Land,- and referves any fpecial Rent, the Tenure thall be 198.2.

fuch as he referves, be it Socage or other. 3 Sidoan
Plowd. 32.a.

126. 2. 143. b. Hard. soo. Fitz, Grant. 29, Br, Exemption 9. 1 C0s 49¢ 20 2 Ri3e4e aeba

Poftea 6.2, 9Co.30.2. 123.3. Anteaé. a.

Refolutions and Differences
when a * Bar in one A&ion::w.=

Skinner §7, §8,

{hall be a Bar in another. ..
Mich. 40 & 41 Eliz.
In the Common Pleas.

FERRER’s Cafe

BEtween (2) Ferrer and Arden thefe Points were refols (2) cro. E1. 647,
ved: 1. When one is (b) barred in any Adion real or &%
perfonal, by Judgment on Demurrer, Confeffion, Verdi@, Nu. .
¢c. heis barred as to that or the like A&ion of the like () Do& ol 65
Nature for the fame Thing for ever. For * Expedit rei-* 8 Co.37. b,
publ. ut fit finis Litium. But there is a Difference between 33&3;79, b.
real A&ions and perfonal A&ions, For in (¢) a perfonal Ac- Co. Lit.103. 2.
tion, as Debt, Accompt, &, the Bar is perpetual, for the PL 83&1,";,?:2-,3655_“‘
. cannot é’fxf- ad

€p. 10, R
Moor 45% phi633 12 Ee 433 b 4Cor43. a0 Lateh. 1oy



{s) Dok pl. o5,

(4) Do pl.7s.
12E. 40 13. be

4 Co. 43. 2.

Cr. Car. 4655
4663 467

(c) Doét. pl 65,
66.

{d) 5Co. 32. b.
33. 2. Cr. Jac.
15, 194,

(e) Doé&. pl. 66.
€r. Jac. 464,
4655 466, 467,
(f) Dot pla 66+
Cr. Jac. 463.
Godb. 271.

2 Rol. Rep. 145

?, 17,
¢J) Lo&. pl. 66.

Dy.371. pl. 6.
3 Mod. 207.

() Dod.pl.¢s.
Co. Lit. 393. b,

(i) Do&. pl. 66.
Godb. 320.
Cr. EL 383.

gk) Doét. pl. 66.
) Dy. 118. pl.8.
€Co. Lit, 20, a.
392.b. Cr.EL

88,
ém) Doé&. pl. 66.

() Do&. pl. 6s.
4 Co. 39. b. 40.a.
Cr. El 663.
2 Vent. 16g.

(o) Doé. pl.g6.
5 Co.33. 2
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cannot have an A&ion of an higher Nature, and therefore in
fuch Cafe he has no Remedy but by Error or Attaint. But
if the Demandant be (#) barred in a real A&ion by Judgm.
on a Verdi&, Demurrer, Confeflion, ¢fc. yet he may have an
A&ion of an higher Nature,and try the fame Rightagain, be-
caufe it concerns his Freehold and Inheritance. As if a Man
be barred in an (b) Aflife of Novel diffeifin, yet upon {hewing
a Defcent, or other fpecial Matter he may have an Aflife of
Mortdancefler, Aiel, or Befazel, Entrie fur diffezfin to his An-
ceftor. So it was faid, if a Man be barred in a Formedon (c)
in Difcender, he may have a Formedon in Reverter or Rem'r,
for that is an Aion of an higher Nature; for therein the
Fee-fimple is to be recovered, according to the Opinion in
(4) Robinfon’s Cafe in the 5th Part of my Reports f. 33. And
if any one be (¢) barred by Judgm. in any real A&ion of the
Seifin of his Anceft. or of his own Poffeff. he may have a Writ
of Right, in which the Matter fhall be tried and determined
again. But a Recovery or Barin an Affife, (f) isa Barin
every other Affife, and in 2 Writ of Entry in the Nature of an
Affife; for both are of his ownPoffefl. and of onie and the fame
Nature between the fame Parties. So a (g) Bar ina Writof
Aiel, is a Bar in a Writ of Befaiel, or Copinage, ¢c. for thefe
are Anceftrel, and of one and the fame Nature, && fic de ce-
teris, So that the Law has provided greater Safety and Re-
medy for Matters of Freehold and Inheritance than for Debts
and Chattels; for there, once barred always barred, (as it has

‘been faid) unlefs it be in a fpecial Cafe, as appears in the faid

Robinfon’s Cafe. Vide FN.B. § N. 30 Af. pl.5. 4 Ed. 3. E-
Jop. 123. 5Af. p.1. 11 Ed. 3. Entre56. 12 Ed.4.13.2.b. 2R3,
14.4.b. 33 H.8. Altion fur le Cafe Br. 105. 29 H.8. Br. Det.
174. But in a (b) Formedon in Difcender, if the Demandant be
barred by Verdi& or Demurrer, yet the lffue in Tail {hall have
a new Formedon in Delcender on the Conftru&t. of the Stat.
of Weff. 2.¢. 2. So if Ire be barred ina Writ of (1) Error on the
Releafe of his Anceftor, his Iffue fhall have a new Writ of
Error, for he claims in not only as Heir, but per form’ doni;
and by the Statute fhall not be barred by (4) feigned Plead-
ing, or falfe Pleading of his Anceftor, fo long as the Right
of the Intail remains; and therewith agree 10 Hen. 6. s,
3 EL Dier (1) 188. Six Ralph Rowlet’s Cafe. Another () Dif-
ference is in real A&ions or perfonal, berween a Plea to the
Ag&ion of the Writ, and a Plea to the Writ, for if the De-
mandant or Plaintiff has () miftaken his A&ion, {o as the
Plea of the Tenant goes to the A&ion of the Writ, as
Formedon in the Remainder, where it fhould be Forme-
don in the Reverter, fuch A&ion without Judgment upon
Verdi& or Demurrer, ¢?c. doth not bar the Demandant
of his rightful AGion; and therefore if the Deman-,
dant (o) in fuch Cafe be Nonfuit, or the Plea be difconti-

niod
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nued, “he may brin% his rightful A%i/'?n; land therewith a
gree 27 E.3.84. 6 H.4.4. 2R. 2. oppel 210. 4 E. 3.
But (4) if tghe ﬁlea be ﬁutar to the Writ, g that the‘}i'a.me3 I\? 4: () Dol. pl. é6.
ture of Writ remains, in fuch Cafe altho’ the Plea to the
‘Writ be adjudged againft the Demandant upon Demurrer
or Verdié, ¢c. yet he thall maintain the fame Writ again;
for the Judgment extends but to the Writ; and therewith a-
grees 3 E. 3. Efioppel 134. 30 Af. p.8. Another Difference
in real Aétions, between fuch Perfons as have not the meer
Right in them, but a qualify’d Right, altho’ they be barred
in real Aéions (without making them Parties who have In-
tereft) it fhall not bind the Succeflor, as (b) Parfon, Preben- (6 Cr. Jac. 467,
dary, ¢c. For in fuch Cafe a new A&ion of the fame Na-
ture againft the Succeflor, he fhall falfify ; and the Recovery
don’t make any Difcontinuance but the Succeflor may enter.
Otherwife of an Abbot, Bithop, and fuch like, who have
the whole Fee-fimple in them, 1in fuch Cafes the Succeffor
at the Com. Law fhall not falfify in a Scz. f. or new A&ion
of the fame Nature. The fame Law when Recovery is had
againft them, for it hath been adjudged that in a Writ of
Right againft a (¢) Parfon, who after the Mife joined, made () E.N.B. 50. 4
Detault, and Judgment was given againft him, yet the Suc-
ceffor had a Juris utrum, becaufe he had not the meer Right,
nor had prayed in Aid of the Patron and Ordinary. The
fame Law of (d) Ten't in Tail ; Pide 8 E. 3. 28, 29. 19 H. 6. (43 cr. Tac. 4672
39. 7H.4.20. 4 H.7.2. 12H.8.8. i0 H. 6,5,6. 15 E.3.
Fauxer de Recovery 43. F.N.B. 49R. And if a Parfon,
Vicar, or Prebendary, ¢'¢c. lofe by Default in a real A&tion,
he himfelf may have a furis utrum; for that is his Writ of
Right, as it is faid in the Regifter, 32.5. And it would be
againft Reafon that he fhould not have any Remedy, and
efpecially it being the Right of the Church, which isfavour-
ed in Law. And it is to be obferved, that when any one
brings an Affife of Novel dzffeifin, Mortdanceffer, Writ of
Entry fur diffeifin, or any other real A&ion, and is barred by
Judgm. upon Demurrer, or Verdi&, ¢&. the Demandant and
his Heirs are not only barred of the fame A&ion, but alfo as
long as the Record of the Judgm. ftands in Force, he and his
Heirs are barred of their Entry, and are put to their A&ion
of an higher Nature ; 77d. 25 H.8. (¢) Dy.5. And where it is () py. 5. pt. .
faid in the Books that Privies thall not (f) falfify in the Point ) , siq. ;.
tried, that is as much as to fay, that they fhall not falfify ina
Sci. fa on the fame Judgm. or in any other Writ of the fame
Nature. But he may bring an A&ion of an higher Nature, 5 Co. 33. 2/
and therein try the Matter again, as it hath been faid before éffg:g;}?
But in Robinfsn’s Cafe, forafm. as the Def.in the firft Action 5 Co. 7. b
gave the PL ¢7c. an Ad'n asExecnt. andPera_dvex;t.thePl.% the
ime



(g) 2 Rol. Rep.
18.
Cr. Jac. 467.

() E.N. B.
355 be

{c) 2 Rol.

Rep. 16,

2 Inft. 347,

348, &c.
F.N.B. 155. b,
Co, Litt. 331. b,
354: be 335. 2

(d) Do&. pl- 65e

() 2 Rol.,
Reps 15, 160

() 2 Inft. 409,
410, &c.

F, N.B. 181.f.
182. a.

(2) 2 Infh. 342,
343, &c,
Co. Lit. 356, 2.

280. 2. b. 355.b.
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Time he bronght his A&tion as Adminiftrator, did not
certainly know of the Will, forafmuch as (as it is faid in
27 H,6. Effoppel 273.) he may be made Executor unknown
to him; for this Caufe there in the faid Robinfon’s Cafe it was
adjudged for Pl. Note Reader, at the Com. Law. if one had
{uffered a2 Recovery againft him in any real A&ion by De-
fault (if he was lawfully fummoned, and no Error was in the
Proceeding) he had not (the Cafe of an (2) Infant only ex-
cepted for the Tendernefs of his Years, and Defect of Under-
ftanding) any Remedy but by Writ of Right: And that was
the Caufe that (b) Ten’tin Tail, Ten’t by the Curtefy, Ten’t
in Dower, or Ten’t for Life after Recovery by Default, had
not any Remedy until the Stat. of Wef. 2. (¢) ¢. 4. gave them
a Writ of Quod ei deforceat, the Words of which A& are;
Cum temporibus retroallis aliquis amififfet terram fuam per de-
falt’y non habuit alivd recuperare quam per breve de Retlo,
quod eis competere non potusk qui de merc Jure logui non po-
tuerint, velwi tenentes ad term’ vite &e. provifum eff quod
de catero non fit cor’ defalta tam prejudicialis,” quin flatum
fuwm i jus babeant recuperare ffo int per aliud breve quam per
breve de Reflo, &c.  Nota, If a Man lofes in an Affife, the
Ten’t is not put to his Writ of Right, but may have an Af.
fife of Mortdanceftor, 5 Aff. pl.v. Nor isa (d) Recovery inan
Affife a Bar in a Formedon in the Reverter, as it is held in
6 H. 4.2. Note the Stat. faith (per defaltam) and that can-
not be (¢) in Affife ; for the Affife fhall be awarded. If a Re-
covery beagainft one by Default, or upon a Plea of the Bailiff -
in Aflife, the Detf. upon Releafe, &e. (Vide Weft. (f) 2. c. 25.)
may have Certificate, and fo relieve himfelf, F. M. B. 181.
26 Afl. pl. 5. Regift. fudze. 11. b. If the Hufband had fuffered
a Recovery by Default againft him and his Wife, the Wife
had not any Remedy but a Writ of Right, and that appears
by the Stat. of Weft. (g) 2. ¢.3. In cafs quando Vir amiferit
per defalt’ Tenement’ quod fuir jus wxor’ fug, dur’ fuit quod
uxor poft mort’ viri non habuerit aligd. alivd recuperare quam
per breve de Reflo.  And the fame A& gave a Cui in vita to
the Wife in fuch Cafe, and a Writ of Entry to him in the
Rev'n upon a Recovery had by Default, or Render againft
the Ten’t for Life, e, Pide F,N.b, 8.b. If fuch particular
Ten’ts lofe by A&ion tried in a real A&ion ar this Day it
feems they are without Remedy, and therewith agree
5o E.3.7. Vide Temp. E. 1. Eftoppel 171. Vide Regifl. 1712
¢ 235. & vide Latt. Chapter Releafes, 112.b. That if the
Ten’t for Life, where the Rem’r was over in Fee, had fuffer-
ed a Recovery, that he in the Remainder before the faid
Statute was without Remedy ; and the Reafon of the Stri&-
nefs of the Common Law in fuch Cafe was to take away the
Mulriplicity and Infinitenefs of Suits, Trials, Recoveries and
Judgm. in one and the fame Cale, and therefore in the Judgm,
T and
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and Policy of the Law, .it was thought more profitable to

the Commonwealth, and more for the Honour of the Law,

to leave fome without Remedy (as is aforefaid) and to puc

others to their Writ of Right, without any Refpect of Co-

verture, ¢'c. than that there thould not be any End of Actions

and Suits. Vide the Judgment in Redif]. & poff difeif. F. N.B.

188 & 190. And the Punithment inflited by the Law on

him who fhould difleife him who is in by Judgment of the

Law in fuch Cafe; and the Regiffer 206, 208. For as it

hath been well faid (#) Intereff reipub. at fit finis litinm ; (4 Poft, 45. a
otherwife great Oppreflion might be done under Colour and 1 Co. bo a
Pretence of Law; for if there fhould not be an End of Suits, Gadbol. 242.
then a rich and malicious Man would infinitely vex him who 3 Bulfix. 58
hath Right by Suits and AQions; and in the End (becaufe he

cannot come to anEnd) compel him (to redeem his Chargeand

Vexat.) to leave and relinquifh his Right, all which was reme-

died by the Rule and Reafon of the ancient Com. Law, the peat. 2d 8 Rep.
Negle& of which Rule (by introducing of Trials of Rights pag 1o

and Titles of Inheritance and Freehold in perfonal Adions,
in which there is not any End or Limitation of Suits) hath
therewith introduced four great Inconveniencies. 1. Infi-
nitenefs of Verdidts, Recoveries and Judgments in one and
the {ame Cafe. 2, Somectimes Contrarieties of Verdids
and Judgments one againft the other. 3. The Continuance
of Suits for 20, 30, and 40 Years, to the utter impoverithing
of the Parties, 4. All'this tends to the Dithonour of the
Common Law, which utterly abhors Infinitenefs, and De-
laying of Suits; wherein is to be obferved the Excellency of
the Common Law ; For the Receding from the tyue Inftitu.
tion of it introduces many Inconveniencies, and the Obfer»
vation thereof is always accompanied with Reft and Quiet-
nefs, the End of all humane Laws. Vzde Reader in my Pres
face tothe 4tb Part of my Reports, f. 1. b. for the Inconve-
niencies which enfue on the Breach of any of the ancientang
fundamental Ryles of the Com. Law. And by all thefe Diffe-
rences and Reafons you will better underftand your Books,
in 8 Ed. 2. dreit 35. 4 Ed. 3: droit 31. 3 E. 3.16, 7 Ed. 3,
19. 8 Ed. 3. 54. 9 Ed. 3. 13.18 Ed. 3. 31, 35. 18 Ed. 3.
ERoppel-221. 30 Ed.3.19. 13 Af. p. 1. 17 Aff. p. 27. 27
AL p. 21, 28" A4ff. p. 14. 30 Aff. p. 8. 30 Af. s1. 31 Aff.
28. 32 4. 13. 31 4f. 14. 33 Af, 5. 19 Ed. 3. Effoppel
227. 40 Ed. 3, 21. 42 Ed. 3. 44 Ed. 3. 45. 45 E. 4. Br. 589.
7H. 4. 15. 3 H. 6.15. 22°H. 6,27. 7 E, 4. 19. 2R. 3. 140
10 H. 6.5. 37 H. 6,31, 32. 12 FE. 4. 13. 9 H. 7.23. 21 H. 7,
24. 29 H. 8, Br. Det. 174. 33 H. 8, Aé&ion fur le Cafe Br.
¥05. 7 Ed. 6. Effoppel Br. 162. 23 Eliz. Dyer 371, Bra-
&ony b, 4. fol. 202, lﬂeseagReaésr. at the Common Lavg'

Notes

r
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Co- Lit. 238. b.if Lands had been conveyed out of the Degrees, fo that the
2 Infl- 153 354 Demandant could not have a Writ of Entry in the per, or
o per & cui, the Demandant was put.to his Writ of Right;
;Eﬂltb’fjs by St for no Writ of Entry in the Poff was at the Common Law ¥,
See zlnﬂ':.sxs'g, and the Reafon thereof was as hath been faid guod ft finis
154 litivm, and that he who had Right fhould take his Remes
dy by Writ of Entry, before there fhould be more than twe’

Co.Lit. 238, b, Alienations, and all this appears by the Statute'of Marle-
s2H. 3.c.290  bridge cap. 30, Vide F. N. B. 192. 7 Ed. 3. 25.¢" 325. 17 Eds
3. 69. 22 Ed. 3. 1. 7 H. 4.17, &¢. Sit M. Hale’s F. N.B, 444

!

SPENCER’S Café.
Hill, 45 Eliz. Rot. 36.
" IN THE

CoMmMmoN PLEAS,

Where a Wris [ball be. brought by Fourneys
: Accompts. ’
17 "Dlzam Spencer, and Mary his Wife brought a Fyr 3
¥ in the Defcender agafr}'xﬁ Fobn Dal ,gwhd P:;Jo;”;ff:g‘
R. S. the Demandant counterpleaded the Voucher {pecially.
and fhewed, that the {ame Demandant 4lizs profecutu; ‘
fuit a Formedon in the Defcender againft the famé Tenant
for the fame ‘Land, and had Judgment againit him by
Default upon G;m.nd‘mge, which Judgment was reverfed
by a Writ of Difeeit brought by" the Tenant. becaufe
the Summons was not duly made, and that this Writ
was brought by Journeys Accompts, iz zer dictas
computar’,
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computat’. And the Demandants wlterius dicunt, that pred
R.S. qui, ¢c. nec aliquis antecefJlorum fuorwm cujus heres
je eff unquam aliquid habucrunt im tenementis predith
cum pertinen’ in Dominico, reverfone, nec in [fervitiis poff
donum pred ufque diem impetrationis prad’ prim: brevis, iz
quod pred’ J. Dalby, aut aliquem antecefJorum fuorwm inde
feoffafle potuit, & hac petit 4d° inquir’ per patriam, and §. D,
demurr'd on the Counterplea. And in this Cafe two Points
were refolved by the Court, 1. A Difference was taken when
the firft Writ abates by Default of the Demandant himfelf,
as by-his Mifinformation of the Tenant’s Name, or of the
Town, ¢fc. for there the Demandant fhall never have a Writ
by Journeys Accompts, as the Books are in 48 E. 3. 21. 14
H.4.23.4. 32 H,6. 28. Vide 19 Ed. 3. Brief 244. But where
the Writabates for Default of the Clerk, as where it abates for
falfe Latin, or Variance, or want of Form, ¢7'c. there the De-
mandant fhall have the Benefit of a new Writ by Journeys Ac-
compts, becaufe it was the Fault of the Clerk of the Chan-
cery, and not the Fault of the Demandant himfelf, as the
Books are agreed in 26 Ed. 3. Quare Imped. 163. 25 Ed. 3.
54. 38 Edi3.5. 14 H. 4. 23. 22 H.6.62. 13 H. 4. Exccy-
tors 118. parz ratione when the Writ abates for Want of
good Summons, tor that is the Fault of the Sheriff, and not of
the Demandant, and therefore it was refolv’d that in fuch Cafe
the Demandant thall have a new Writ by Journeys Accompts,
Vide 4 Ed.3. 130. 8Fd.3.377. 42Ed. 3.16. 22 Ed. 3,15,
14 H. 6. 4. 46 Fd. 3.14. 21 H. 6.8, 22 H,6. 62. 11 H.6. 42,
But 41 F4. 3. 2. 7H. 4. 8.¢" 22H. 6, 46, ¢5c. are contrary. And
fo an old Queftion in our Books well refolved. If a Writ a-
bates for Non-tenure of the Whole, the Demandant fhall
not have a new Writ by Journeys Accompts, becaufe the
firft Writ was begun without Caufe, and without any pro-
bable Colour of Caufe; and therewith agrees 33 H.6. But
a Pracipe of a Manor being abated by Non-tenure of Par-
cel, the Demandant fhall have a Writ by Journeys Ac-
compts, becaufe the Tenant was Tenant of the Refidue for
which the new Writ is brought; and it is hard to compel
the Demandant to know in whom the Eftate of every Part
of the Manor is, and therewith agrees 4 Fd. 3. 159. So if the
Pracipe be abated by Joint-tenancy of the Part of the Te-
nant, becaufe every Joint-tenant is feifed of the Whole, and
may occupy the Whole, he éhall have a neI:Iv ;Nrit by Jour-
neys Accompts 17E. 3. 39. 38 E. 3. 16. .6.2. 41FE. 3.4,
A );udicial Writ fhall 3;xQe\rzr beapurchagfzd by Journeys sAg.;
compts, as it is held in 22 H 6. 62. 27 E. 3. 84. ¢ 45 E,
3. Tit. Journeys Accompts 10. And the Reafon is, beq
' €2 caufe

I0

Cr. Ja¢. 590
32 He6. 240 &y

~

Cr.Jag &
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caufe a judicial Writ fhall never abate for Form, 4 H.6.3,4.
Alfo 2 Man thall never have a Writ by Journeys Accompts in
‘other Court than the firft \gﬁfrit u;as,é as }\t‘i];helg i} 8 E.3.
86. 8 Aff.p. 8. 18 Ed. 2. Eftoppel 263. rit by Journeys
s?;'ﬁ?." ';;f.a' %ccomptéﬂogght to be broughtizf the fame Quantity that the
Comb.428.  firft Writ contained, as it is adjudged in 13 H.4.12. 4. And
regularly a Writ of Journeys Accompts doth not lie but be-
‘tween thofe who are Parties to the firft Writ, as where one
of the Plaintiffs dies, or one of the Defendants. ¥zde 8 E. 3.
428. 10F.3.498. 8 H.5,6.4. 7 H. 6.17, 24, 25. 15 E. 3. Jour-
neys Accompts 14. 43 E. 3. 16. 48 E. 3. 22. 33 H.6.3. 21 H. 6,
46. And no Writ fhall be brought by Journeys Accompts but
where the firft Writ is ferved, and returned of Record, 14
H. 6. 7. Buat in no Cafe were there is a fole Plaintiff or De-
mandant, and he dies, there his Heirs or Executors {hall ne-
ver have a Writ by Journeys Accompts, although it be in
() B.N.C. 410, (4) Qua. Imp. where the Death after fix Months is peremp.
Xfc-clfur?;gs tory, as appears in 19 E. 2. Darreine Prefentment 21. F.N.B.
Yr. Qu m. i60. 32.C. 10 E.3. 16,17. Dennis de la RiversCafe. 2. It was
gL 74 refolved in the Cafe at Bar, that a Writ newly brought by
(3 Dod. ol 170. Journeys Accompts is quoddammodo (b) a Continuanceof the
() 2Rob Rev- firft Writ; and therefore if it be (c) againft Executors, they
248. Cr. Tac.588, ought to plead tully adminiftred the Day of the firft Writ
380,590 B purchafed, 21 H. 6.9. 13 H. 4. Execution 118, 9F. 4.5.b. Cofts
mains4. 2H. 4. of the firft Writ fhall be recovered. See the Book of Entries
?(‘) a.lg. Fizo 382.bh. And therefore it was refolved in the principal Cafe
urneys N At
comprs 4. Br.  that the Tenant cannot vouch on Caufe after the firft Wrir,

Journeys Ac- And afterwards by Aflent the Tenant pleaded in Bar, Vide

compts 8,

-

() by.55.pl.7. Dyer 36 H.8. 55. If the PL. be made (d) a Knight, the Writ
Ton7p, fhall abate, and it feems he fhall not have a Writ by Jour-

3E.6 c.7.  neys Accounts, for it is his own A&,
i Note Reader, I conceive it is requifite to expound to
you thefe Words, Journeys Accompts.- 1. When a Whrit
is purchafed by Journeys Accompts, it is faid in the Re-
plication (reciting the former Writ that the fame abated,
and fhew all in Certainty) fuper quo the Demandant per
(&) 2 Inft.567. (€) dictas computat’ recenter tulit quoddam aliud breve, e
For the Alledging of Journeys Accompts is always either
by Way of Counterplea to ouft the Tenant of Voucher,
as in the Cafe at Bar; or by Way of Replication, as
it is more commonly to ouft the Tenant to plead Non-.
tenure, or Joint-temancy, or any other Plea which arifes
on Matter afret the Date of the firlt Writ, See the Book
) 2 1nt.567. of Enries, Tit. (f) FJowrneys Accompts 382. b And
Journeys Accomps, or by Accompt of Days, is to be recenter
and with Diligence. Vide Bratlon, lib. 4. fol. 176. where hz
fawh, Effo qued propter aliquem defe€lum’ cadit primum breve
curs farte inepte fis conceptums, vel alio muds vitiofums quod flare
nen
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non poffit, & diffeifitus incontinenti impetrare incipiat aliud

breve, @, By which it appears, that the fecond Writ ought

to be brought in reafonable and convenient Time to be
difcuffed by the Juftices; for which Caufe the Demandant

ought always to put in certain the Time of the Abatement

of the firft Writ, fo that it may appear to the Court if the

later Writ was purchafed by Journeys Accompts, 5 Ed. 3. 2I0ft 567,
203. acc. Vide 18 Ed. 3. 24 & 32 Ed. 3. Journeys Accounts 16,

that fifteen Days were allowed,

/

JENTLEMAN'S Cafe.
Pafth. 25 Eliz.

Between Croshy and Fentleman in the
King’s Bench, divers Points were ‘re-
folved concerning Judges of Courss.

I.T is to be obferved, that the Words of a Writ of Right
dire@ted to the Lord of a Manor are, Precipimus 12bi,
quod (a) plenum rettum teneas A. de B. de uno meffuagio, (). w2 ¢ ..
€. And the Words of a Writ of Fuflicies are, Rex vic” 8, G- Reg. Onie.
Salutem. Prac’ vibe quod (b) Fuflicies A. quod jufle & fine qyp o e,
dilatione reddat B. 201 @c and fo of other Writs which H.Reg. Orig.
are Vicountiel, So the Writ of Right (¢) Clofe is directed to 1352
the Lord of the Manor; Precipimus 12bi quod  fecundum & E‘cg_‘%fl;"
confuetudinem Manerii, e, plenum  reltum teneas, &c. de 9-2
uno meffuagio. And the Writs are in the fame Words when
they are direGted to the Bailiffs of a Manor,&c. And ups
on the Words aforefaid it was objefted, thar in fuch Cafes
the Lord, or the Bailiffs, or the (d) Sheriff, are Judges, ()sE. 4 ;..
for they have Authority by the K.’s Writ, and the Writs are el +-
direGted to them, and not to the Suitors, and therefore it
was faid, That the Difference is when the Plea is in ancient

C 3 Demefne
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-C without Writ, there

court-Baron  Demefne, Court-Baron, or Countyhg?glte LA A
(TIL, the (a) Suitors ase Judges s oue 4 hich they only are

() 4Co.33.b. llﬁ-s or Shenff, ‘by whic y‘
& b spa, the Lordy or Batlifh, d Jultice to the Parties, there
9Coa8: D492 o mmanded to do Right an Jc\ll xch oy Fores of Juficie
7ol i they are Judges, Alfo ie was aics ; . 0s. and therefore
Cro. Bl 59, a Plea may be held in the Count}rha clzzlre bi a. nted o
pSiteviion it is Reafon that other ]l;cggzje aroeu]u(:lges : tmeall T
b . the Suitors, who de 'fmmPMurjofe are fome Opinions in Zemp;
12H.7 16,17. under 40.:. And to this o P s o ([7) oL H 6. Tir
83 I;:'Es'gs.' ke Pd.1. Tt Det. 177, 21 Bl 4 E Py 10. where (¢) Finchden
@aE Retorn. 17, 2t B S 3t Jals fD is made before
. o il e fdp;;qfur]ergggt’ OButoc‘;Vne rgood Confidera-
the Sheriff, the Sheriff 1s Judge. i Sooc Sonigen
ion of all the Books it was refolved, that in t

}:ﬁod Cafes, the Lord of a Manor, or the Balllﬁ'itho;ufl\lzs}r:gs

are Judges ; byt be the Plea held bthllfr{lt,foxrl ‘:rh s

€e0 suere ’fl}llell(%)' csll'litgfrsaatr: gﬁg gﬁs(;rdAgf éhzriﬁqacg“c. is gecaufe the
2 it Baron is s Co , -Court is

‘ -Baron is the Lord’s Court, and the County

Sx?auéileriﬁ’s Court, and therefore it. is greatC Reafgn ﬁ)a\i E}:

Writ fhould be direéted to him to whom the otcllr.t y Ta(.) { oo

longs, to the End he fee two Things perfqrm(le DI 40 hold

his Courts that Juftice and Right b)e there1t13 h‘on(cs to the Par-

ties, 2. That he be anfwered the Profits o lélsPlom]-a which

belongs to him. But yet in Cafes when they ho a4 €a y]or e

of theKing’s Writ, it doth not change 'ﬂf a\%t;rc_etl or the

Jurifdi&ion of the Court : For as thefe v_m] (im]; V;]] _at not

Courts of Record,. fo when the Plea is hi‘ y r1] 5

(o) Co.1it.  (¢) Courts are ftill of the.(f) faxgle Naf;li}: 3nodr ﬁi%nc ?ies g,
(73 o givenvélgi?g%h]ang:.s ’Ba;n\:ﬂifrtisw(r%t) which is O%Record fhould
1(‘;5.8’1‘-]‘%' n;:{:itute a new Judge, v2z. the Ld. in the one Cafe, and the
L Bl CSheriff in the other, then the Authority of the Judge being
by the K’s Writ, which is of Record, the Court as to[tl}:;s

Purpofe would be alfo of Record guod eff jze.rjpzcu;’ éa I{"B.
(h) B.N.B.17. For without Queftion, as it appears by the Reglﬁ?: (MF fu.chv’

Ligho " " and all our Books a Writ of falfe Judgment lies in fuc
CEOT Cafe, altho the Plea be held by Writ. . Alfo the K's Writ
- cannot alter the Jurifdi&. of a Court-Baron, County, Hundcrled,
¢-c. which are all Courts by the Com. Law, and have Jl;] ges
authorifed and appcinted in them by the Law, and t e‘;e-
fore all Things determined in thofe Courts ought to be de-
termined by the Judges of the fame (,ourt‘s ; butit is true,
the K. may create a,new Court, and appoint new Judges in
it ; but after the Court is created and cftablifhed, the Judges
of the Court ought to determine Matters in it; and there~
fore neither the Lord of ancient Demefne, nor of a Court-
Baron, nor the Sheriff in the County-Court, ¢e, when the

2 " Plea
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Plea is held by Writ of Right, Juftices, (#) Admeafurement, (s) 4 Inft. 266"
¢fc. are Judges, but the Suitors, who are by the Com. Law
-the Judges of the Court. .And therewith-agsee the Books in

34 H. 6. 35 39 H. 6.5.4. 7E. 4. 23. 4.6 E. 4.3. b.12 F. 7.

16, ¢c. ~And obferve well the Words of the Writ in the

Regifier, 10. b. Rex feltatoribus Cur’ J. Maneriide G. quz eff de

antzguo Dominico Corone Anglie, ut dicitur, Salutem. Cum

Jecundum legem €& confuetudinem infra maneria, que de bujuf-

modi antiguo Dominico Corone Angliz exiffunt hatlenus, ut dici-

tury vfitar in placitis in Curia eorundem Maneriorum pendentia

bus, cum ad judicivm inde reddendum fit placitatum, [eitatores

bujufmodi Curie ad judicia in placitis inde reddend’ licite proce-

dere debeant & confueverunt totis temporibus retroaltis.  And

there it appears, that thePlea did there depend by a dfetz't Writ

of Right Clofe, &c. Vobis mandamus, &c. ad gudiciums inde

reddendum cum omni celeritate procedatis, @c. by which it ap-

pears, that although the Plea is held there by Writ, yet the

Suitors are only Judges. Itappears alfo by the faid Books,

That in an Hundred Court the Suitors are Judges, and {o the ;

Law is well refolved in a Cafe, wherein there' was Variety of Eﬂ; ﬂ‘r‘,ﬁj 208
Opinions in our Books. But in fome Cafes, the Sheriff is con- (4) 1 Rol. 541
ftituted Judge by Parliament; as in (b) Rediffeifin by the Sta- Ef)z', Bulft. 220.
tute of Merion, c. 3.. And all his Proceeding, by Force of that gCO-?z-a- 75+ 2
A&, is of Record'; and a Writ of Error lies on 2 Judgment (5 4Co. o1 2.
givenagainft him, & Vide. 44 E. 3. 10. Ina Court of (r).i¢ Co. &5, b.
Pipowders the Stewdrd is Judge, 6 H. 4. 3. 4cc. 7 E. 4. 23. #. 200, 210, 211,
In (d) the Leet the Steward, and in the Tourn the Sheriff is 212, Keb. 335
Judge, 10 H.6.7.7 H. 6.12. 12 H. 7. 13. In the Court of > 1nt. 347,
(¢) Marfhalfea, the Steward and Marfhal of the King’s Houfe 548 -
are Judges, 19 E.4.8.b. F.N. B. 241. B. 20 E. 4:16:b.7 H.

6. 30.' ¢4 H. 6.8, Artic. fuper Chartas, (f) cap. 3.

C 4 Pafch.
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MorricEs Cafe.

Pafch. 27 Eliz

In the Common Pleas.

)

Etween Swith and Morrice, the Cafe was fuch, Two

Joint-tenants are with Warranty, and Partition was

made between them by Judgment in a Writ of Partitione fa-

cienda, by Force of the Statute of (4) 31 H.8.cap. 1. And

€2) O. Benl. pl. it was adjudged that the Warranty remained becaufe by the
i ;"G(?g.bbﬁ?f King’s Writ they are compellable by the Statute, (to which
410, Raflal’s  every one is Party) to make Partition, and the Party has
f;‘;é?,fft"b purfued his Remedy according to the A&, and therefore
179. 2 187. 2. none can have Wrong by the Operation of the Statute, to
2 Bulftr. 104 which every one is Party : But if they had made Partition
Dy. 128, pl. 8. by Deed, by Confent, after the faid A&, altho’ they were
compellable by Writ to make Partition, yet forafmuch as

they had not purfued the Statute to make Partition by Writ,

, therefore fuch Partition doth remain at the Common Law.

() Hob, »5;  and by Confequence the (4 ) Warranty is gone, as it is ag’reeci
Co. Lit. 165. b. in 29 E. 3. Tit, Warranty 70. And it was refolved, that after
l’f”{wa(;.ﬁdfggfs’ the faid Statute, although now Joint-tenants are compellable
.g) > Rol. 235. to make Partition by Writ as Coparceners are, yet they may
87 b, 1And. so, N0t make Partition by (¢) Parol as Coparceners may by the
Dy- 179 9. 43, Common Law ; and the Reafon was, becaufe the Statute
23;“,{’ '942,°' doth not extend to any Partition, but by a Writ de Parti-
24{23;9;0 1200 {acienda only, but leaves all other Partitions as they
Cro Fl. o5, were before. And’it was faid, if there are two Joint-te-
Lit, Se&. 250, mants with Warrantry, and the one diffeifes the other, and
idco Lo the Diffeifee brings an Affife, and on his Prayer has
182, udgment to recover in Severalty, in this Cafe the
arranty is gone: For although he has Partition by
Judgment, yet he who is bound by the Warranty is
not Party , or privy, or confenting to it, as he is
when the Partition is made by Fowe of the Ag of Par-
2 ~ liament,
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liament., Note Reader, although fome Books: ate, that (D) 10 H. 6,458
Judgment fhall be given to hold in () Severalty in the Cafe Br. Jointcasns
of Joint-tenants, as 1oE. 3. 40. & 104 p. 27.17. yetLcon- % . .
ceive it will be hard in Law to maintain the Judgment; "~~~
For 1. the Plaintiff in Affife ought to recover according to

(b) his Plaint, and that is of nothing in Several. 3. He ought ¢y co, 1,
to recover in the Affife by View of the Recognitors, and 167 b

they have not the View of ‘any Thing in'Severalty.” 3. It

will be to the Plaintiff ’s Prejudice as well for the Survivor,

as for Warranty and the like: And therewith agreeth

21,28A[. p. 35. where the Cafe was adjudged not-upon any

Opinion at-the Affifes but npon Adjournment into the Com.

Pleas, and there adjudged that the Plaintiff thould recover

generally, although the Plaintiff himfel{ prayed, that the

Judgment might be, that he fhould hold in Severalty; for

the Prayer of the Party will not alter the Judgment of the

. Law in fuch Cafe. oL

CASES of PARDONS.

Hill. 29 Eliz

THE general Pardon of 28 Eliz. pardons all Felonies, 3 Inft. =54
@'c. in which Burglary was excepted. In this Term
it was asked of all the Judges of England, if the Attainder of
one for Burglary be excepted ? And it was oRjected, that by
- the Attainder and Judgment the Offence of Burglary which
was but Matter in Fa&, is now altered by the Judgment,
and become of Record, and thereby the Offence utterly ex-
tin& ; and then itis not (by the Name of Burglary) except-
ed, and by Confequence he who is fo attainted of Burglary 1,10, p, cox
fhall be pardoned. But it was refolved, That the Atrainder zs:.
was excepted ; for if the Burglary be excepted, altho’ it doth islé‘.ﬁ' A
not appear to the Eye of the Law, but ftands in Doubt, and
is lett to Trial, whether it be Burglary or not, & fortiorz,
when the Burglary appears of Record by Judgm. of Law, it
{hudl be excepted, Andis waa faid, That the Burglary was noc
exuny,
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extin&@, but had received fuch Judgm. (by which it is ma-
nifeft) as the Law requires, which Judgm. fo long as- it re.
mained in Force, the Offender cannot be called in Queflion
for the Burglary, becaufe the Couife of the Law has had its
End; but that don’t prove but that the Offence of Bur-
glary remains, as in 20 4[] p: 7. (4) A. was bound in a Stat.
of 20l to B. B. fued Execution, and the Land of A. was de-
livered to B. in Execution until he had levied the 20 /. and
afterwards B. made a Defeafance to A. by Indenture, that if
A, paid him 8/, at a certain Day, that then the Recogni-
zance, viz. the Stat. of 20k fhould be wveid :"And. it was ad-
judged that although the Stat. was executed, yet the Defea-
fance of the Stat. is fufficient in Law to defeat as well the
Stat. as the Execution upon it ; for the Stat. is the Founda-
tion of the whole, and therefore if that is defeated, all which
is built upon it fhall be defeated'alfo. So in the principal
Cafe, altho’ the Jury have found the Prifoner ghilty. of Bas-
glary, and thereupon he has Judgment : Yet the Offence of
Burglary is the Foundation of the whole, and therefore if that
is excepted, the whole Proceeding upon it is excepted. Alfo
fee in my Jlaft Reports, where by the Exception of . the Of-
fence in the general Pardon, all (b) Dependants upon it are
alfo excepted. And yet if a Man (¢) be attainted of Felony
by Judgment, Outlawry, or Abjuration, and afterwards the
King pardons generally the Felony, it is nought worth, but
the Reafon therépf is not hecaufe by the Attdinder the Fe-
lony is extin&, but becaufe the King is not truly informed
(as he ought to be) of the true State of the Cafe, for perad-
venture if he had been informed of the (d) Truth, and of all
the Proceedings, he would not have pardon’d it. Vide ¢ E. 4.
28.4. ¢ 19E.3. Coron.a24. 11H. 4.16, 41.48. Stamf. 102. b.
But if 2 Man be (¢) attainted of Felony, and the King par-
dons the Attainder, and the Execution of it alfo, the Pardon
fhall be difallow’d, becaufe the King don’t pardon the Felo-
ny by exprefs Words, as it is adjudged in 8 H. 4. 22. b. which
proves that the Felony remains. But 33 H.8. 500 (f) If
Murder or Petit Treafon be made High Treafon, thereby
the Murder orcPetit Treafon is extin&, for High Treafon
doth (g) drown evéry lefs Offence. ¥ide M. 6 & 7 Eliz.
Dyer 235. (b) If a Man kills his Mafter, and Petit Treafon
is pardoned by the general Pardon, and Murder is excepted
he fhall be difcharged, for Petit Treafon is Murder, an
more. Vide 20 Elz. 135 Dyer. One Burion, Parfon of If-
bock in Leicefier[bire, was deprived, Anno 12 Eliz. for (i) As
dultery committed Anno 11 Eliz. And afterwards by the ge-
neral Pardon 2 April 13El. the Offences of Adultery inter 4lia
were pardoned before the 14th Day of Feb. then laft paft, and
it was faid that before the Pardon, Crimen adultersi prad
tranfvit in rem judicar;and therefore the Sentence remained
in
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in Force; and it was firongly urged, that the.Sentence
fhould not by the Relation of the fajd Pardon be made void,
but at the moft voidable, and therefore, until it be reverfed
bylanother Sentence, the Deprivation flood in Force ; dnd he Cro. El. 41,7854
who was after his Deprivation admitted, inftituted, and in- %ﬁ,‘i-g;f;;-_
dué&ed, remained Parfon till the firft Sentence by another be Moor 132,
annulled ; but it was anfwered and refolved, that .thé faid -
Burton. who was deprived, :by Force of the faid Pardon, is . - “i0y7
now become Parfon again without:any Sentence, de¢laring *+* 7" ¢
the faid Deprivation to be void ; for by the Pardon, the A-
dultery, - which was the Caufe and Foundation of the Sen- RS
tence, is difcharged, and by Confequence all, that.flandsor .,  ~
depends upon the fame Foundation, is alfo difcharged.:And -
no Laches was in the Parfon, or Fault in Pleading s for atthe ..~
Time of the Sentence he' had .not any Matter in Difcharge,
but it came ex poft fulto, By Relation of the general Pardon
and by Judgment in Law, and therefore the Validity.of it - -
fhall be:difcuffed by the Judges of the Law, and the Party Plowd. 4o1. 2
-deprived fhall not be driven to a Suit in the Eecclefiaftical - - - <~
Court to have Redrefs there. So it feems if one be attainted o
of Felony, and afterwards by Relation of a general Pardon the
Felony is pardoned, that he fhall be difcharged; for he has not
any Remedy by Esror, or otherwife to reverfe the Astainder.
i 7 I .

I

3

44444

ArUNDELS Cafe. -

i o e o 0

- Trin 36Eliz.

In the King’s Bench.

Obn Arundel Efquire, wasindi&ed of the Murder of one
}William Parker, and the Murder was alledged to be
done apud Civitar Weflmonaft' in Comitat, Midd', viz. in Moor 594, 595.
quadam platea ibidem wvocar’ King-fireet in Parochia fanéle GOlds 133

. S AN / Co. Lit. 125, a.b.
Murgarete in  eodem Comztat’ Midd : And to this In-sing. x37.§

‘di@ment Arundel pleaded Not guilty, and for the Tri- zci‘o?lhii?’xg:f'
al of this Iffue a Jury was returned de Vicenetn czvita- 1es.: ’
tis Weftmonafter’, and the Jury found the DefendantiB“m'”‘"

. . " 27,5 128,
Guilty. And it was fhewed in Arreft of Judgment that 1 Browni. 100,
the Venue ought to have been out of the Parifh, and not ;3&‘}“,58‘7?"
T T T - A out Hard. 18.

2 Rol. Reop. 271.
Godpr 3350 Cro. Jagi 308, 3 Siderty 19



{z) 7Co. 1. b,
31 Co.25.b:
Hard. 18.
1Bulft. 127.

(I:; 1 Bulft. 127.
(¢)Co.Lit.125,
1 Bulft. 527.
Cro. El 32,201.
{d) Co.Lit.125.b.
1 Buift. 127,
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out of the City. And upon this Doubt all the Juftices met
at Serjeants-Inn, and after many Arguments, 1. They re-
folved,+ That every (4) Trial thould be out of fuch Place,
which by Prefumption of Law can have the beft and moft
certain Knowledge of theFa&, asin 22 E.4. (b) Vifnez27,
If Trefpafs be brought in a (¢) Town, and no fuch Town be
pleaded, the Venue fhall come out of the Body of the Coun-
ty ; but if Trefpafs be brought in (d) two Towns, and no
fuch Town be pleaded as to one of them, the Venue fhall

' be out of the other Town ; for that is the moft certain. And

€e) Palm. 350, )

391.
Co. Lit. 125. b.
Cro. Jac. 302,
303. Yelv.137.
Cro. Car. 17,
312, .

1 Jones 320.
Godb. 257.

1 Bulft. 1270

2 Rol. 621.
(£) Lane 89,
Co. Lit. 125. bs
x Buift. 127.

2 Rol. 621.

(Cs) Co.Lit.
125.b.

Cro. Car. 150,
151, 164, 165.
Cro. Jac, 263,
308, 340, i;“'
1z Co. 25. b,
2Inft.66¢.
Godb. 235.
Moor 559,

Poph. 57.

3 ]oncs 3083

3 Jenes 99, 137,
1 Rol. Rep. 299,
Raym. 1432,

if Trefpals or any other A&ion be brought in (¢) 2 Ma-
nor, ¢c. the Venue fhall come out of the Manor: But
if the Manor be alledged to be in (f) a Town, there, be-
caufe the Town is more certain than the Manor (for that
may extend into many Towns) the Venue fhall come out of
the Town, as it is held in 6 Hen.7. 3.b. 11 H, 7. 22, b,
9 Ed. 4. 3. 4. 3 Ed. 4. 26. ¢& 39 Hen. 6. Tit. Tranforef.
93, @ So in the principal Cafe, becaufe the Parifh fhail
be intended to be more certain than the City, for this Caufe
the Venue fhall be rather of the Parifh than of the City.
And although a Parifh is a Place uncertain, and may com-
prehend divers Towns, as it is held in 4 Ed. 4. 41. §5FEd 4.
20, 125, 22 Ed.4.2. 35 Hen. 6.30. 22 Hen. 6. @¢c. Yet when
a Parifh is alledged to be in a City, there the Venue fhall -
come out of the (g) Parith, 1 E4. 3.8. 7 H. 6. 38. and it
fhall be intended that the Parifh is lefs than the City. And
afterwards it was awarded that the Trial was infufficient,
and a new Venire facias awarded to try the Iffue again, for
his Life was never in Jeopardy.

TrREPORTS Cafe.
Mich. 36 & 37 Eliz.

In the King’s Bench.

IN an Fjeltione firma, the Plaintiff declared on a Leafe
made by A. and B. and on Not guilty pleaded, the Ju-
rors gave a fpecial Verdi&, viz. That 4. was Tenant for
Life, the Remainder to B. in Fee, and that they both
by Deed indented join'd in a Leafe to the Plaintiff, and that
A. the Ten’t for Life was alive ; and whether this fhould ke
adjudged in Law, the Leafe of both or not, the Jury doubted;

‘ - T and
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and it was refolved, That prefently by the Delivery of the

Deed it is the Leafe of A. during his Life, (#) and the Con-

firmation of B. and after the Death of A. it is the Leafe of (+) 1Rol.Reps
B. and the Confirmation of A. according to the Opinion of it Rep. 36.
Dyer and_Brown, Mich. 6 &7 Eliz. (b) 234, 235. And be- Po& ;1-9;-
caufe the Plaintiff had declared.on a joint Demife of 4. and Cro. Car. 285,
B. it was adjudged againft the Plaintifl. It was alfo held £ .
per Curiam, That if (¢) Leffee for Life, and he in Remain- 27 H.8. 13.2.
der or Reverfion in Fee make a Feoffment by Deed, each 3¢l

of them gives his Eftate, viz., Leflee for Life his Eftate by Moor 72,
Livery, and the Fee-fimple doth move and pafs from him ’éfff‘}_%;_‘f&'. a
in Remainder or Reverfion. But if it was by Parol, then Winch 44.

it fhall be the Feoffment of him in Remainder or Reverfion, {;$% 1% “
and the (d) Surrender of Leflee for Life, for otherwife no- Co.Lit.4s.a.
thing would pafs by Parol. And it was held by'them, That Syer ser: 205
in the Cafe at Bar, although the Leafe was by Deed indent- g}. 18-

ed, it thould be no'(¢) Conclufion ; for when the Deed enures () 5 Go76.b.
by paffing of an Intereft (asin the Cafe here it doth) it fhould Raymaz
not be taken for any Conclufion, no more than the Leafe for Raym. 142,
Years of Leflee for Life by Deed indented fhall be an E- Py 358.pl.48.
floppel after his Death, becaufe at the Commencement it v?ingﬂl‘if:.'“'d
took Effe@ by Way of paffing of an Intereft. And Popham ?Yj'pm;‘b- ,
Chief Juftice faid, If Tenant for Life, and he in Reverfion #) Poph. 57
make a Gift in Tail rendring Rent, the Leflee fhould have

the Rent during his Life; for the making of a greater E«

flate than he has, is not any Forfeiture, becaufe he joins with

him in Reverfion. And if Tenant for Life, and he in Re-.

verfion had made a Feoffment by Deed at the Com. Law, (£ Co. Lic:
(2) the Feoffee fhould hold of the Leflee for Life during his '

Life. Nota bene. '

EDEN’s
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~ Ebps Ns Cafe.

B Mzc‘h vg 6& 37 Eliz.

In the King's Bench.

OTE, Mich. 31 & 32 Eliz.” Rot. 365. In the King's
N Beuch in Trefpals Quare Claufum féé‘git apud Martham
. in Cww’ Norf’, by Thomas Eden, and William Franklyn,
againft Edward Brown; the Defendant pleaded ‘that the
Queen was feifed in Fee in Right of her Crown, and by her
Letters Patent under the Great Seal, bearing Date at
Weldhall in Coms® Effex’ e, conceffit tenement’ prad’ in quin
busy &c. cuidam A.B. @c. The Pl took Iflue, quod non
conceffit tenement’ pred per pradillas literas patentes. And
this Iffue was tried in the County of Norfolk where the Land
lay, and not where the Letters Patent bore Date, and the
(o) Dog.pl.  Jury found for the PL. and it was moved in Arreft of Judg-
307,308, 358 " ment, That it ought to have been tried where the Letters
tard. 158 Patent bore Date; & non allocatur per Curiam; for the
Cro. lac. 375.  Letters Patent being Matter of Record, and fhewed to the
Plowe 15 Court under the Great Seal, cannot be denied, nor can the
Co.Lit 125.b» Party plead Nal tiel (a) record, againft them being thewed
Hobse. under the Great Seal, and therefore the Effe& of the Iflue
(b) Hard-153. of (b ) Non conceffit is, that the Queen had nothing in the
& Li 1 Land, or that the Tenements did not pafs by the Letters
2 b Patent, in which Cafes it fhall be tried where the Land
Dot. pl.3e8. lies; and fo it was adjudged. ¥ide 1 (8) Eliz. 253. Dy, 3
2Croe376 Mar. 129, 17 Eliz. 342, T ) ‘

Hill
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* CoLLiER's Cafe. i
Hill. 37 Eliz

In the Common Pleas.

BEtWeen (4) Collier and Walker, the Cafe was fuch; A()crnm, 8
Man has Iffue 2 Daughter, and by his Will in Writing, $inb. 113."™

devifes Part of his Land to his Daughter, and the other Part ¢ r)u%f%’éps'ik .

to his Wife for Life, with the Profits whereof fhe fhould Lit Rep. 255, "

bring up his Daughter, and that after his (her) Death it fhould z05, f97'f:4§ :

remain to his Brother, paying to one Twenty Shillings, and G 326,

to others fmall Sums, amounting to.45s. in all, and that the : V(::l:)e:s ;4:77

Land was of - the Value of three Pounds per Annum. And YT 37t pl 50

it was adjudged, that the Brother had the Fee.fimple.. And co, Li, 3. b’

this Difference was taken and refolved in this Cafe, That if £b- £.

the Devife had heen to the Brother of the Land, " to the Intent 527, 35, 4165

that with the Profits he fhould educate his Danghter, -or of fﬁg']’- 12{80, 281,

the Profits.of the Land pay to one fo much, and to another Moor 46," ’g?‘;;

fo much, that is but an Eftate for Life ; for he is fure to have §5§-u,ﬁ

no Lofs. So if Land be of the Value of three Pounds per Brids. 85 %3,

Annum, and he devife that he fhall pay for it 20 Shillings, 3 ,ﬁ‘fmzil 3.

or 3 Shillings, or 40 Shillings, or 50 Shillings per Annum to Cro. Car, 158,

another, it is but an Efate forLife; for he may pay it out 13723

of the Profits, and is fure-to have no Lofs. - But in this O. Benl. 24, 25,

Cafe at Bar, after the Payment he may die before Satisfa-

&ion ; and therefore it is a Fee-fimple ; For the Law doth

intend that the Devife was for his Benefit, and not for his

Prejudice. And by this Difference you will better underfland

the Books in 4 E. 6.(c) Eftates 78. 29 H. 8. .Tcy’z‘ament 18, © 3 o o2

[See Rep. Queen Anne 102 to 104, and 208, where a 327, CoLits9:be

Devife on Condition, @¢. of paying, &<, gives a Fee by Cr Bl ro5. .
Implication.] o ' 1 194

Hill. .
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. "WiLps Cafe.
Hill. 41 Eliz.
In the King’s Bench.

Il. 37 Eliz in Ejeftione firme between Rickardfon and,

%3&%.333;, H Tardgl‘y in the Iéng’.r Bench, on Not guilty pleaded
Pridg. 85, the Jury gave a fpecial Verdi@ to this Effet. Land was
Lucaszzé. . devifed to A. for Life, the Remainder to B. and the Heirs
gﬁsngl';;vg’, of his Body, the Remainder to Rowland Wild and bis Wife,
1Vent335.  and after their Deceafe to their Children, Rowland and his
aLev. s Wife then having Iffue a Son and Daunghter; and after-
. wards the Devifor died, and after his Deceafe A. died, B,

died withcut Iffue, Rowland and his Wife died, and the Son

had Iflue a Daughter, and died; if this Daughter fhould

have the Land or not, was the Queftion; and it confifted

only upon the Confideration what Eftate (2) Rowlsnd Wild
(a)Bridg. 95, 8. and his Wife had, #iz, If they had an Eftate-tail, oran E.
Cro- Bl 100 2% flate for Life, with Remainder to their Children for Life;
CVencat® and the Cafe for Difficulty was argued before all the Judges
1Bulk. 62, 220.0f England; and it was refolved, That Fowlend and his
P 429 Wife had but an Eftate for Life with Remainder to their-
&edt . Children for Life, and no Eftate-tail. - And in the (%) Con-
Cro, El. é96. ftra&ion of this Will, the Judges did firft confider the Judg-
ment of the Common Law, If the Conveyance had been

made by the Devifor in his Life. And, 2. TheReafon and

Caufe that the Judgment fhall not be according to the Rule

of Law : And it was refolved, without Queftion, that at the-

Common Law they had but an Eftate for Life, the Remain-

der to their Children for Life, Then what fhall be the Rea-

fon and Caufe to give them an Eftate-tail by Conftru&ion

{c) Cro. Bl 696. in this Cafe ? It will be anfwered, the Intent of the Teftas-
74%d. 26, tor. But it was refolved, that fuch (¢) Intent ought to be
Cro. Jac 416, manifeft and certain, and not obfcure or doubtful : For at
@153 the(d) Com. Law Lands were not devifable (but only by Cu-
67, om, and that in ancient Cities and Boroughs, of Houfes and
to Lione :o fmall Things) but by the Stat. of 32 ¢ 34 H. 8. all Lands
according to the Parview thereof are devifable, which Stat.

were
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were made to the great Difadvantage (4) of Heirs at the Com.
Law by Wills for the moft Part made in Extremity of Sick-
nefs, and that utterly againft the Rule and Reafon alfo of
the Com. Law ; for the ancient Com. Law did favour him
who the Com. Law made Heir, becaufe he was to fit in
the Seat of his Anceftor, and to ferve the K. and Common-
wealth in as good Eftate as his Anceftor did. And therefore
itappears by Glanvile, who was Ch. Juftice in the Time of
H. 2. lib. 7.cap. 1. fol. 44. That every Freeman without the
Aflent of his Heir might difpofe of a reafonable Part of his
Lands with his Daughter in Frankmarriage, for the Ad-
vancement of his Blood, or to any Servantin Recompence of
his Service, or in Frankalmoigne to any religious Honfe to
have divine Prayers made for him. But all this he ought to do
in (b) Health, and not in Extremity of Sicknefs, to the End
that fuch Gifts fhould not be made more out of Rageand Fury
of Mind, than of good Difcretion, and fo his Gift might ex-
ceed Meafure. But if any fuch Gift which was madein Time
of Sicknefs fhall be good and firm in Law, the Confent and
Confirmation of his next Heir was requifite to it. Alfo if a
Man who had Lands by Defcent, had ifflue many Sons, he
could nothave given any of this Land to any of his younger
Sons without the Confent of the Eldeft, to the End that the
Father, who for the moft Part bore moft (¢) Affedion to the
youngeft Son fthould not difinherit the eldefl. But of his
Land which he had acquired by his own Purchafe, he might
kave given a Part to his younger Sons; and if he had not
any Iffue, he might have given all of it to whom he pleafed.
And all this appears in * Glanvile, by which it appears, that
the ancient Com. Law did (always) refpe& the Heir at Com.
Law. Thenin the Cafe at Bar, forafmuch as by the Judgm. of
the Com. Law on the like Words in a Conveyance, it would
be but an Eftate for Life, the Remainder to their Chil.
dren for Life, thenceit fOi]OWS, that the Intent and not the
Words only of the Devifor ought to make it an Eftate-tail
in this Cafe, Then this Intent ought to be manifeft and cer-
tain, and fo exprefled in the Will: And in this Cafe no fuch
Intent appears ; for peradventure his Meaning was to agree
with the Rule of the Law; and therefore this Difference.
was refolved for good Law, That if A. devifes his Lands to
B.and to his Children or Iffues, and he hath not any Iffue
at the Time of the Devife, that the fame is an Eftate-tail ;
for the Intent of the Devifor is manifeft and certain that his
‘Children or Iffues thould take, andas immediate Devifees they
cannot take, becanfe they are not iz rerum maturs, and by
Way of Remainder they cannot take, for that was not his
Incent, for the Gift is immediate, therefore there.fuch
' D Words

17

2) Co. 1it

111, b, Cr. Car.
369, 430.
Vaugh. 262, 267,
268, 1 Sand. 135.
Dall. 13. pl. 224
Lane 7.

Maor 774,

(4) 1 Rol. 608. b
B. 1.

(c) Cr. Car. 359,

Dyer r27. b,
* Lib. 1. cap. 9.
fol. 44, 45.

1 Venr.217,331,
1 Bulftr. GZ..';
Lit, Rep. 8, 2509
345, 347. 3 Keb.
425 533 915 99
Swinb. 120.
Carter 183,
Cr.EL 121,334,
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LucasR.376,¢7c. Words fhall be taken as Words of Limitation, ¢il. as much

Firzgib, 11, 12,
23.

(53 1 Bulft, 214,

©O. Benl. 30.
1And.43-plato
1 Vent. 227, 231
3 Keb. 535 97
Lit. Rep. 347.
Owen 148,
Moor 397.

(%) Cr. El 743

(). Moor 220.

vide 1 Vent.
2294 &re.,

/
Sce ‘Fitzgcrald‘s
Cale in F. Gib=
bons 219, 220,

Co
3 Salk. 124.

as Children or iffues of his Body; for every Child or Iffue
ought to be of the Body, and therewith agrees a Cafe, Trin.
4 Eliz. xeported by Serjeant Bendloes, ~ where the Cafe
was, that one devifed Land () to Husband and Wife, 4nd
. 10 the Men-Children of their Bodies begotten, and it did not
- appear in the Cafe that they had any Iffue Male at the
Time of the Devife ; and therefore it was adjudged that
they had an Eftate-tail, to them and the Heirs Males of
. their Bodies : But if a Man devifes Land to 4. and to his
Children or (b) Iffue, and they then have Iflue of their Bo-
dies, there his exprefs Intent may take Effect, according
to the Rule of the Common Law, and no manifeft and
certain Intent appears in the Will to the contrary. And
therefore in fuch Cafe, they fhall havebuta joint Eftate for
Life. Butir was refolved, that if a Man, as in the Cafe at
Bar, devifes Land to Husband and Wife, and after their
Deceafe to theirChildren, or the Remainder to their Chil-
dren; in this Cafe, although they have not any Child at the
(¢) Time, yet every Child which they fhall have after, may
take by Way of Remainder, according to the Rule of the
Law ; for his Intent appears that their Children fhould not

take immediately, but after the Deceafe of Row/end and
his Wife,

Sir Epw. CrLerEs Cafe.

Mich. 41 & 42 Eliz.

Moor} a6, 567 f N an Affife by Parker againft Sir Edward Clere, Knight,

Cr. El 877,
C9. Ent, 128,
Cr. Jac. 31,
Co, Lit. 111. b,
+ Herl. 35, Yenk.
Cent. 260,
Haidr. 396.

3 _Keb. 538,
1it. Rep. 2388,
321. Hob. 160,

of the Lands in the County of Norfolk, the Cafe in Effe&
was fuch, Clement Harwood feifed of three Acres of Land,
each of equal Value, held in Capite, made a Feoffment in
Fee of two of them to the Ufe of his Wife for her Life, for
her Jointure, and afterwards made a Feoffm. by Deed of the
3d Acre, to the Ufe of fuch Perfon and Perfons, and of fuch
Eftate and Eftates as he thould limit and appoint by his laft

Willin Writing, and afterwards by his Jaft Will in Wrising,
¢

2 o
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he devifed the faid 3d Acre to one in Fee (under whom the
Pl claimed.) And whether this Devife was good for all the
faid 3d Acre, or not, orfor 2 Parts of ir, or void for the
Whole was the Queftion. And in thofe Cafes 4 Points were
sefolved by Popham Chief Juftice, and Baron Clark, Jufti-
ces of Aflize of the faid County, upon Conference had with
the other Juftices: 1. If a Man feifed of Lands in Fee, makes
a Feoftment to the Ufe of fuch Perfon and Perfons, and of Fitzgib.223, 124
fuch Eftate and Eftates as he fhall appoint by his Will, thar & Rez TAR.
by Operation of Law the Ufe doth veft in the (2) Feoffor, (&) 1 And. 24.
and he is feifed of a qualified Fee, that is to fay, till De. 5,6 5m %%
claration and Limitation be made according to his Power, 349 poo Lt
Vide Lit. fol. 109. 2. When a Man makes a Feoffment to the 10 Cor $5.b. "
Ufe of his laft Will, he has the Ufe in the mean Time, Lir-Rep.238,
2. If in fuch Cafe the Feoffor by his Will limits Eftates ac- g Car.30.
cording to his Power referved to him on the Feoffment, there y
the Eftates fhall take Effe& by Force of the (4) Feoffment, Eb%fﬂ%rr‘f";’géf"
and the Ufe is diretted by the Will ; {o that in fuch Cale the Cr. Car. 3s.
Will is but declaratory:” But if in fuch Cafe the Feoffor by 282 .
his (¢) Will in Writing devifes the Land itfelf, as Owner of Cr. Eliz. 875.
the Land, without any Reference to his Authority, there it fc;-k’_ag;g;;zéo,
fhall pafs by the Will, for the Teftator had an Eftate de- Hob. 160
vifeable in him, and Power alfo to limit an Ufe, and he had ?ﬂ;"gog?;gfj'
Elegtion to purfue which of them he would ; and when he sé7., Co. Li.
deviled the Land itfelf without any Reference to his Au- ¢, Cir 300
thority or Power, he declared his Intent, to devife an E- Hob. 0.
flate as Owner of the Land, by his Will, and not to limit an '
Ufe according to his Authority; and in fuch Cafe, the
Eand being held iz Capite, the Devife is good for two Parts,
and void for the 3d Part.  For as the Owner of the Land he
cannot difpofe of more; and in fuch Cafe the Devife cannot
take Effe&t by the Will for 2 Parts, and by the Feoffment
for the 3d Part; for he made his Devife as Owner, and not
according to his Authority, and his Devife fhall be of as
much Validity as the Will of every other Owner having
any Land held iz Capite. 3. If a Man (d) makes a Feoffm, { @r. EL 38,
it Fee of Lands held iz Capite, to the Ulfe of his laft Will, Hob.iéo.
although he devifes the Land with Reference to the Feoff- Moorsis
ment, yet the Will is void for a 3d Part: For a Feoffment to
the Ufe of his Will, and to the Ufe of him and his Heirs is
all one. 4. In the Cafe at Bar, when Clement Harwood bad
(¢)conveyed 2 Parts to the Ufle of his Wife by A& executed, (¢) Cr.EL 877
he could not as Owner of the Land devife any Part of the Re- €o:Lit 1ss.be.
fidue by his Will, fo that he had no Power to devife any Part
thereof as Own. of the Land, and becaufe he had not (f) Ele&. () Moor 626,
as in the Cafe put before, either to limit it according to his
Power, or to devife it as Owner of the Land (for in the Cafe
at Bar, having, as Owner of the Land, conveyed two Parts to
the Ufe of his Wife at figra) he could not makf) apiy

2 evile



2) Cr. Jacq 31,
@ o
Hob. 160.

(b) Cr.J1c. 31,
Cru, El. 877,

Cr. Bl 459, 460.

Moor 396.

Co. Ent. 37.b.

nu, 30. 3 Keb.

296, 207,

1 Mod. Rep. 63,

() Palm. 413,

3 Bulftr.v3.

1 Rol. Rep. 226,

1Co.21. b,

2 Jones 67.

3 Keb,282.

Cr. EL 460.

) PL Com.

299. 2.

Ec) Moor 346,
d) 10Co.56.b.

13 El. cap. 5.

Co.Lit3.b.76.2.

290. 2.b. 3Co.

%0,81,a. 5 Co,

6o.d. Co. Ent.
31622, Cr. Jac.
270, 271, Yelv,

196, 197,

3 Brownl 111,
112. Cr.El 234,

‘645,810,

Dyer 265. pl. 17.
351. pla23.

3 Lcons 474 308,
2 Leon. 8,223,

3 Leon. §7.
Lane 47, 103,

. Raft. frauduient
Decds 1.
Raft.Ent.207.b,
Moor 638.

Doét. pl. 220,
Jatch, 222,
(€) Cr. Li460.
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Devife (thereof) therefore the Devife ought of Neceffity to
enure as( a Limi)tation of an [c{{}, dor otherwife the Devife
fhall be (2) utterly void; and Judgment was given accor«
di?]glyefog 2hc Plaintiff for the whole Land fo devifed. And
afrerwards on the faid Judgment Sir Edward Clere brought a
(b) Writ of Error in the King's Bench, [ed non prevaluit,
but the Judgment was aflirmed.

Packmax's Cafe.
Hiil. 37 Eliz. Rot. 416.

In the King's Bench.

Wllﬁm brought an A&ion on the Cafe on Trover againf!
Packman, and the Cafe was fuch; A Man died in-
teftate, and the Ordindry commiitted Adminiftration to a
Stranger, and afterwards the next of Kin of the Inteflate fued
a Ciration in the Spiritual Court, to have it repealed ; pend-
ing which Suit, the Adminiftrator, to defeat the Plaintiff in
the Spiritual Court of the Efic@ of his Suit, fold the Goods
of the Inteftate to the Defendant: And afterwards the Let=
ters of Adminiftration are revoked by Sentence, and the firft
Sentence annalled and made void, and afterwards Admini-
firation was committed to the Plaintiff. And it was refolved
that the A&ion did not lie: And thereupon the Plaintiff dif«
continued his A&ion: And in this Cafe a Difference was
taken between this Suit by Citation, which is to counter-
mand or revoke the former Letters of Adminifitation, and
(#) an Appeal, which always is to reverfe a former Sentence,
for the Appeal doth fufpend the former Sentence; other=
wife of a Citation: And in this Cafe forafmuch as the
&b) firft Adminiftrator had the abfolute Property of the
oods in him, without Queftion, he might give them to
whom he pleafed. And although the Letters of Admini-
firation be afterwards countermanded, and revoked, yet
that cannot defeat the Gift. But if the Gift be by
(¢) Covin, it thall be void by the Statute of (d) 13 Eliz. a-
gainft a Creditor, but it remains good againft the fecond
Adminiftrator ; and if an Adminiftrator (¢) wafte the Goods,
and afterwards Adminiftration is ¢ommitted to another,
Latch, 268, T T yet
2
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yet any Debtee (4) fhall charge him in Debt; and if' he () Latch 160
pleads the laft Adminiftration committed to another, the }E’Z;%?',sid_m
other may reply, that before the fecond Adminiftration com- 1 Kibris pLice
mitted, he had wafted the Goods. Pide 17 Eliz. Dy.339. (b) Hob. 42'3?6’.8"
the like Cafe, and 34 H.6. 14. 4.b. Adminifiration may 7El- 6.

be granted on (¢) Condit. and it was holden in fuch Cafe, if () ;'3&3.’7'3.1,,
fuch Adminiftrator before the Condition broke, gives away 54505138; B
the Inteflate’s Goods, and afterwards the Condition is 460 2 Keb. 1z
broke, yet the Gift flands good. And obferve Reader, a (g rRob oob
manifeft Difference between this Cafe, and the Cafe of 17 firacorge
Eliz. For in our Cafe the Adminiftration granted was law-

ful, and the Gift alfo lawful, and the Donee claimed in un-

der the firft Adminiftration, which the fecond Adminiftra-

tor did intend to countermand and revoke; but in the Cafe

of 17 Eliz. the fecond Adminiftrator (who obtained the fe-

cond Adminiftration, by Covin had with the Defendant in

the A&tien, without any Recital of the firt Adminiftration)

did releafe to the Defendant by Covin to bar the Plaintiff of

his Execution: It is there adjudged, that the faid 2d Let-

ters of Adminiftration being by Sentence reverfed, and de-

clared to be void, the Defendant who was Party to the Co-

vin being in Execution fhould not have an Audita Querela.

Baut that is not to be likened to our.Cafe, for there the De-

fendant claimed by the fecond Adminiftration, which is de+

clared to be void, and the firft always in Force, fo that the

fecond Adminiftration was never lawful; but in our

Cafe the firft Adminiftration was lawful, until it was couns

termanded, and fo a Difference,  Notz bene,

{
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ParT VL

(GREGORY S Cafe.
Hill. 38 Eliz.

In the King’s Bench.

ergqry_ brouzht a Writ of Error againft Blafhfield, and
the Cafe was, that B. brought a Plaint in the Court of
Ludlow (which is a Court of Record) againft G. tam pro.
Domina Regina, quam fro [eipfo, on the Statute of 4 & 5
Ph. & Ma. cap. 5. (which fee in Raflal, Drapery 135.)
which prohibits that none fhall weave any Woollen Cloth or
Kerfies, unlefs he hath been Apprentice, or exercifed the
Trade, ¢c. by feven Years, upon Pain of Forfeiture of fuch-
Cloth, -or the Value of it, the Penalty to be recovered by
A&ion, Bill, Plaint, or Information in any Court of Re-
cord, in which no Effoin, Protedtion, &'z, And three Errors
were afligned. 1. That the faid Branch of the A& was ab--
rogated aitd taken away by the Stat of 5 Eliz. cap. 4. Sed
non allocatur. Por infpetlo Statuto, they both ftand toge-
ther. And it was faid, that a' (#) later Statute in the Affir-
mative thall not take away a former A&: and o potins if
the former be particular, and the later general. The fe-
cond Error afligned was, that the Plaintiff’ by the Starute of
18 Eliz. cap. 5. ought to have fued by (4) %riginal, or by
Information, and fo it was adjudged, Hill. 30 Eliz in this
Court between Woodfon (c) and Clark, where the Defendant
was fued by Bill upon the Statute of 23 H. 6. of Sheriffs, and
adjudged the Adtion did not lie, The 3d Error was, that al-
though Ludlow be a Court of Record, yer it is not fuch a
Court as is intended by the Statute, for leveral Reafons:
1. The Courts intended by the Statute, propter excellen-
11am, axe the (d) four Courts of Record at Weftm. which are
general Courts of Record, and therefore it thall be in general
Speech fo intended; as Efcuage is either incertain, or cer-
tain; incertain is fervitium milttare; and certain is Jervitium

Joca, quia  quemsadmodum certitudo [cutagii facit Jocagium,

a incertitudo  facit  fervitium militare :  “And " Littleton
faith, If a Man {peaks genenally () of Efcuage, it fhall be

Callis LEC. 2485 2490 (¢) Co. Lit.y3.2. 55 Co.30,3, LT, $6@0 596 : ygt_ended
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intended ( fecundum excellentiam ) in common Speech, of the
moft excellent Service, and that is Knight's Service for the”
Defence of the Realm, and not de_fervitio foce. And 10 E.

4. 11. 2. b. 1f it be fpoken () of Proof generally, although W

there are many Proofs in Law, yet it fhall be intended of the &.Co 4 b,
beft Proof, and that is by Jury. And 20 H. 6. 17. Ifitbe 1 Co. 3. a.
fpoken generally of the Feaft of St. (b) Michael, where there 1 Rol R 222,
are two Feafts, it fhall be intended of the moft worthy and 26 2 Rol Rep.
notorious Feaft. And 37 H. 6.20.b. 21 H, 6.8.and 13 H. Tsid. 2157

. 313,

4- 4. b. If Speech be of F. S. generally, it fhall be intended 3 Buiftr ss.

of (c) the Father, or of the eldeft Son, for they are the moft érBingggx,Z.,
worthy. And with the Cafe at Bar in Effe& agrees Mich. 6. 334 a8 Cr
& 7. Eliz.(d) fol. 236, where any Court of the Queen of Re- 113, oo 293,
cord, fhall be intended one of the four eminent and moft 3318101333

excellent Courts at Weffminfler. 2. If the A& fhal) be in- s . 3550

tended according to the Letter. feil. (in any Court of (¢) Re-.Jk; %2 701
cord) then the Court of Oyer and Terminer, Gaol-Delivery, Condition 133
Sewers, Sheriffs Turn, Leet, Pipowders, and others, will g’gg’ggf’;g;‘;}:
be within the A& ; for thefe and many others are Courts of 23. a.’3 Leon. 7.

Record. Then it being left to the Conftrudion of the law, g{; 1 Cog9.a
the Rule is, (f) quod wverba equivoca & in dubio pofita, 112, 146, Hure

intelliguntur in digniori & potentiori fenfu. 3. The ancient 52 4Joft, 154
Ufage in all fuch'popular A&ions or Informations has been, 1 Rol. Rep. s1.

that although the Informer tam pro Domine Regina quam Jow o Feq.
gro [eipfo exhibits the Information, yet if the Defendant 8. Dycr 236

pleads a fpecial Plea, the Queen’s Attorney fhall only re- pl. 24: Jenke

ply. And it was intended by the Makers of the A&, that the (o) Plow. 208.b.

20

Suit fhould be in fuch Court where the Queen’s Attorney C}')Eclt‘,.{%ﬁ‘ﬂ_,.
may attend, for the Benefit the Queen fhall have by fuch gg) 1 And. 49.

Suit, and that isin the four Courts of Record at Weftminfer. <™ Jac. 538
And for thefe two laft Errors the Judgment was reverfed,

D a4 NICHELBORN'S



PART Vi

MicuELBORN's Cafe.
Pafch. 38 Eliz.

In the King's Bench.

¢ Cr. EL. 02, IN a Writ of Error between (#) Baptiff and Michelborn, thg
1 Bultr. 208, Cafe was, That an A&ion of Trefpafs on the Cafe on Tro-
202,23 yer and Converfion, ‘'within the Verge, was brought in the
0 4Cou 46. 2. Court of Marfbalfea, where none of the Parties was of the
toCor eabnsa. Houfhold 3 and upon Judgment given, a Writ of Error was
208, 209, 0+ brought in the King’s’ Bench. ' It appeirs by Britton (who
3 b 338, wrote in § E. 1.) fol. 1. and by Fleta, [sh. 2.cap. 3, 4, s, &.
3 1”ﬁ1- 134 that the Jurifdiction of the Marfbalfeé at the Com. Law
Caiie? %8, was doubtful’; and therefore the Statite of 28 Edw. 1. Ara
209, 2105 211> piculy fuper Chartas, cap. 3. (b) fet it certain; for the Pre-
Y60 sE.4.120.2. amble 1s of what Pleas they ought to hold ; and therefore it
Br hbion f;‘; is ena&ed, That they thall not hold Plez of Freehold, viz,
soll. é.13.4. where the Freehold will come in Debate, nor of Debt nor of
ﬂig-blﬁé- 2. 5. Covenant, nor of Contra& made between the K’s People, but
z41. b, Raft.  only(which are Words exclufory,_ and exclude all otheér Igleas;
el . but only thefe which follow) iz, of Trefpafs done within
¢ Elsor.  the Houfe (viz. where both (¢) Parties are of the Houfhold)
(‘d)s’f"g“ﬁ%_ 208, and of other Trefpafs done within the Verge (viz. when
309, 213. 160w ope of the Parties'is” of the Houfhold) and {o it has been
eiald EL alvays expounded. And therefore in the King’s Bench,
Mich. 52 -H. 6. Rot. 47. In Error between Read (d) and Pur-

chafe in Trefpafs in the Marfkalfea, no other Error was af-

figned, but only that none of the Parties were of the King’s

Houfe, and'the Judgment for this Error was reverfed, and
therewithagree 10 FL 6. 13. 4. 7 H. 6. 30. b. 19 Ed. 4.8.b.

20 Ed. 4. 16, b. 22 Ed. 4. 31. Fide 4 H. 6.8.b.F. N.B. 241. b.

() 10Co. 69. b, ¥2de (¢) the Diverfity of Courts in his Chapter of Mar/bal-
' " fea. And the Words of the faid A& are further, and of Con-
tra&s and Covenants that one of the King’s Houfe fhall
have made with another of the fame Houfe, and in the
famé Houfe, 'and no other whére. So that for the
Nature of the A&ions they only hold Plea in (f) three,
viz., Trefpafs, Contra®, and Covenanr, and of no A~
&ion which concerns the Reality. And for Perfons
in Trefpafs within the Verge, it is fuffi-ient if one be
of the Kings Houfe, but in Contra& and Covenants
] . N e LT T bD:h

2 f3 12 Co.74. 0.

+
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both, fe. the PL and Def. ought to be of the Houfhold. And
it was obferved, that the Stile and Title of the Court of
Marfhalfea is, Placita, &, Avle Hofpitiz Dom’ Regis cor®
Senefchallo ¢ Marifchal’ Dom’ Regis, ¢c. whereby it appears
that' one of the Parties to the i%’leading in the faid Court,
ought at leaft to be of the King’s Houfhold ;- for otherwife
it can’t be faid Placita, ec. Aule Hofpitii, €, And vide
a Bill which paffed both Houfes, of the Lords of Parliament,
and of the Commons, Anng 1 Rich. 2. By which it is de-
clared; That of ancient Times their Jurifdi®ion was no
other, nor had been but of Felony, Trefpafs done within the
Verge, and after their Venue, and of Covenant and Debt,
due and made between the King’s Servants and thofe who
followed the Court; and that Lords and others who have
Franchifes may have their Franchifes as well within the
Verge as out of it, ¢#e. To which the King anfwered, Let
the Marfhal have fuch Jurifdi&ion as before this Time hath
been reafonably ufed ; and if any will plead in fpecial, let
him complain to the Steward of the King’s Houfe, and
Right fhall be done him. So that although it be not an A&
of Parljament, it is a good Declaration of the Law by
(») both Houfes of Parliament, Vide a private A& for the () Co: Lidl
City of London (b) 30 E. 1. remaining in the Treafury, by js,. B
which it is enacted, That where betore the Steward and ) 10Co. 70. 3
Marfhal, (the Court being often near the City of London)
fome Enquefts are taken of Trefpafs and other Things done
within the faid City, betwixt fome of the City only, and be-
tween thém and Foreigners jointly, or betwixt Foreigners,
and of which Trefpafs and other Things to the Steward and
Marfhal by Reafon of the Verge, the Conufance doth belong,
(Enatled) that all fuch Enquefts thall be taken within the City
of London, and not elfewhere, &¢. By which it appears,
that this A& (made within two Years of the faid A& of 4rs
ticuli fuper chartas) doth not take away the faid A&, nor
ive them more Authority than they had before: But the
f’urview of the A& only is; That fach Things done in Lon-
don, whereof the Conufance doth appertain’'so them, {hall be
tried within the faid City, and not elfewhere. Obferve the
faid Declaration, 1 Rich. 2. doth agree in Effe&t with the
Ag of Articulz fuper chartas 5 and afterwards in the princi-
pal Cafe it was refolved, that the (¢} Judgment thould be ¢y | puig. sos:
zeverfed ; fed infpelto Recordo non (1) intratar. (4) 1 Bulfl 210,

[Quare therefore how Error can be brought, or Execu-
tion had, where no Judgment is enter'd? .
T ST s SRR

BUTLER
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ParT VL

ButLER and (GOODALE'S
Ca[e. |

Pafch. 40 Eliz.

In the King’s Bench.

BEtween (4) Goodale Informer, tam pro fe, ¢c. onthe
Statute of 21 H. 8. of Non-refidency, and Butler, Par-
fon of Downham' in Norfolk ; on a fpecial Verdi& it was re-
folved by the Court, that the Parfon ought to abide on his
Rettory, viz. the Parfonage-houfe, and not in another Houfe,
altho’ it be within the fame Parifh ; for the Statute intend-
ed, not only for ferving the Cure, and for Hofpitality, but
alfo for the maintaining of the Houfe and Habitation of the
Parfon, not only for himfelf, but alfo for his Succeffors, that
they alfo may keep Hofpitality there. And there it was
agreed, that lawful ¥ Imprifonment without Covin, is a good
Excufe of Non-refidency ; fo if there be not any Parfonage-
houfe there; for, (¢) Impotentia excufat Legem ; and thefe
Cafes are excepted out of the A& by Conftru&tion of Law.
And note, that it was held in the Exchequer, Trin. 39 Elzz.
That (d) Sicknefs without Fraud, was alfo a good Excufe,
viz, If the Patient remove by -Advice of his (¢) Phyfician,
bona fide, for better Air, and for Recovery of his Health,

[Touching Refidence and Non-Refidence, fee Wood's Jnffi-
tutes 37, 38, 40. and 274. See alfo The Clergyman’s Law,
chap. 37. and from Page 362 to 371, &c]

'1
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PART VI

Amsrosia GORGE's Cufe,

Mich. 40 & 41 Eliz.

In the Court of Wards.

T HE Cafe of Ambrofs Danghter and Heir of Dowglafs
Wife of Sir Arthur Gorge, Daughter and Heir of Vif-
count Bindon, was fuch ;3 The Vifcount Bindon was feifed
of divers Manors in Tail, fundry of them held by Knights
Service in Capite, and had Iffue the faid Dowglafs, who
married Sir Arthur Gorge, and by him had Hiue the faid
Ambrofiz ; Dowglafs died in the Life of her Father, and afs
terwards the Vifcount died ; all which was found by Office,
and that Ambrofiz was Heir apparent to her Father, and of
the Age of feven Years; and afterwards Awmbrofiz of tender
Years, and infra annos nubiles was married by her Father
to Frances Gorge, Son of Sir Thomas Gorge ; and afterwards
Sir Arthur took another Wife, and had Iffue 2 Son; and
afterwards the Hufband of Awbrofiz died, the faid Awbro-
Sz being yet infra annos nubiles, viz, at the Age of ten
Tears; and in this Cafe two Queftions are moved : 1. If
a Daughter be fuch an Heir apparent to her Father, that
during his Life fhe fhall not be in Ward to the King? And
it was objected, That a Daughter is not fuch an Heir appa-
rent that the Father fhall have the Wardhhip of her ; but he
ought to be fuch Heir apparent, that during the Life of the
Father, fhall continue his Heir apparent ; but a Daughter is
not fuch Heir; for a Son may be born, or ancther Daugh-
ter may be born. And it was faid, That of Land in (2) Bo-
rough-Englifh, or Gavelkind, the Son cannot endow his Wife
ex affenfu patris, becaufe by Poflibility he will not continue
Heir. So it was faid, That the Father iball not have the, Ward-
fhip of his Son and Heir apparent of Land in (¢) Borough-
Englifb held by Knights Service, becaufe by Poflibility he
will not continue Heir. But at length, after great Delibe-
ration, it was refolved by the two Chief Juftices, Popham
and Anderfon, and Periam Chiet Baron, That (¢) the Fa-
ther fhall have the Wardfhip of his Daughter and Heir ap-
Toerext owomom mmmee - parent
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parent fo long as fhe fhall continue his Heir apparent ; and
therewith agree the Books in 31 Ed. 1. Gard. 154 8 Ed. 2,
Tref. (2)-235, F.V. B. 143.0. 9. 2. It was refolved, thae
when the Father has Iffue ‘a Son, that then the Daughter
fhall be in Ward to the King ; for then the Son was his
Heir apparent and not the Daughrer. 3. 1t was refolved,
That the-(¥) Queen fhould, notwithftanding the faid Mar.
riage, have the Wardfhip of the faid Ambrofiz; for it was
no compleat Marriage, becaufe to every Marriage there
ought to be Confent: For (c) confenfus, non concubitus fa-
cit matrimonim, €& confentire non poffunt ante (d) annos
nubiles. And on Conference had with the Civilians, it was
agreed, That after fuch Marriage, if the Hufband dies, and
the Wife marries again, it fhall not be faid Bigamy. And the
Book in the 30 Edw. 1, Gard. (e) 156. That if the (f) An-
ceftor marries his Heir infra annos nubiles, and dies, the
Lord fhall recaver the Body of the Infant, becaufe the Heir
may difagree. Temp. E.1.ibid. 128, and 12 E. 1. ibid. (g) 138,
(which is mifprinted, wzz. feven Years for fourte¢n Years)
ace, And no Difference, as to this Purpofe, between Difagree-.
ment to the Marriage at ‘the Age of Confent, and Death
before the faid Age; for when the Heir is married by his .
Father infra annos nubiles, and Difagreement is had, there
clearly the Lord fhall have the Ward. Par; ratione it was
held by all; when fuch imperfe& Marriage is diffolved
by Death, nfra annos nubiles, the Lord fhall have the
‘Wardthip, (#) 7 Hen.6. 11. b, by Babthorp, accorded in the
Cafe of Death. And it was agreed in this Cafe, That the
Grandfather thall not have the Wardthip of the Son within
Age, the Father being dead in his Life, and that the Sta-
tate of Prerogativa (1) Regis, cap. 6. is but an Affirmance
of the Common Law; for the Law is fuch in the Cafe of
a Common Perfon, as appears by the Books aforefaid,

PAWLET
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Pawvret Marguefs of Win-
chefter’s Cafe.

Trin. 41 Eliz

In the King’s Bench.

THE late Marquefs of Winchefler, as it was fuppofed, He. 1207
made his laf Will and Teftament in Wriring, and g,f;gf*iggf;,;
thereby did devife divers Manors, Lands, and Tenements of 28.
great Value to his reputed Sons, and made them Executors.
And further devifed, that divers Masiors, Lands, and Te-
nements of great Value alfo fhould be fold by them; and
bequeathed alfo divers Legacies of Plate, Monies, ¢'c. And
this Will was endeavoured to be proved in the Prerogative
Court by the reputed Sons. And becaufe it appeared %y di-
vers Witneffes, and by many notorious Circumftances, that
the faid Marquefs being fick, & multa proveltus [enellute,
was not of fane and perfe® Memory, fuch as the Law re-
quires at the Time of the Making of the faid fuppofed Wil
(for by Law it is not fufficient that the Teftator be of Me-
mory when he makes his Will, to anfwer familiar and uv-
fual Queflions, but he ought to have a difpofing Me-
mory, fo that he is able to make a Difpofition of his
Lands with Underflanding and Reafon; and that is fuch a
Memory which the Law calls fane and perfe& Memory)
upon this Matrer a Suggeftion was framed in the Name of
the now Marquefs, as Son and Heir, to have a Prohibition
out of the King’s Bench, fuppofing that he was not of fane
Memory at the Time of the Making of his Will, which Mat-
ters the now Marquefs had pleaded in the Spiritual Courr, in
Stay of the Probate of the faid Will. And it was moved in
Court by the Attorney General, of Counfel with the Marq.
to have a Prohibit. generally to ftay all the Proceedings in
the Ecclefiaft, Court, as well for the Legacies and Bequefts
in the Perfonalry, 25 for the Lands, and the Reafon and Ground
Y fortie L2 id tile fieatona of
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of this Motion was, That forafmuch as the Will concerning
the Land, and the Teftament concerning the Goods are
mixed together in one Will, if the Ecclefiaftical Court thou}d
proceed concerning the Teftament of the Goods, it would
prevent and prejudice the Trial in this Court: For if he
were of fane Memory at the Time of Making of the Tefta-
ment of the Goods, he could not be of zon fzre Memory at
the Time of Making of the Will of the Land, both being made
at one and the fame Inftant; and the Com. Law ought to
determine what fhall be faid fane and perfet Memory at
the Time of the Making of the Will concerning the Land;
and therefore the Prohibition fhall be general, guod fuit
conceffum per totam Curiam, And the Attorney-General
cited a Cafe between Lloyd and Lloyd, Mich. 38 ¢ 39 Eliz.
in this Court, where it was ruled accordingly in terminis.
terminantibus, and that no Confultation thould be granted
for any Part, till the Matter be tried in this Court, qued
notz. And therefore a Prohibition was granted generally by
the Rule of the whole Court. Et poffez partes concordave-
runt, ‘

REAI_)_’J
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REeaps Cafe.
Mich. 41-& 42 Eliz.

In the King’s Bench.

I N Trefpals Quare claufum fregit by William Read, E{q; Moor sy

againft William Arminger, Gent. The Defendant jufti N 79

fied, that 4. Wheatly, Efq; was feifed in Fee, and leafed

to him for Years and juftified ; The Plaintiff replied, That

the Lady Grefbam was feifed in Fee, and died feifed, and

the Land defcended to the Plaintiff, and maintain’d his

Count, without that, that Wheatley Yeafed to the Def. up- py, 11,, 51, 48,

on which the Defendant demurred. And it was objedted

that the Seifin in Fee was traverfable and not the Leafe, for

he alledged a Frechold in a Stranger: And if in Trefpafs, pyg, pl. 352,

the Defendant faith, that the Place where, is the Freehold

of A.and he by his Commandment, ¢¢. The Command-

ment is not traverfable, if the Plaintiff claims by a Stran-

ger; for the Freehold being alledged in a Stranger, that

ought to be anfwerd. But it was adjudged that the Tra- poor ¢y,

verfe was good: And there is a great Difference between Cr. Car. 174,

the faid Cafes ; for in the one Cafe the Pleading is, that at 8% 5, o0

the Time of the Trefpafs fuppofed, it was the Freehold of A4, Do&. pl. 263

But in the Cafe at Bar the Defendant pleads, that long Time

before the Trefpafs Wheatley was feifed, &c. and fo feifed,

demifed. And that may be true, and that (afterwards) the

Lady Grefbam did diffeife him, and a Defcent was caft:

So that it is not alledged, that Wheatley was feifed in Fee cr, Tac. ¢35

at the Time of the Trefpafs (as in the other Cafe) and then

the moft material Thing to be traverfed is the Leafe. Pide
E. 6. Traverfe Br. 372. That in this Cafe the Seifin in

it*ee is traverfable. Vzde Br. Traverfe 217. 21 H. 7. 23. ¢& 26,

7E. 4. 2.b. 8 H. 6. 34. 38 H. 8. Traverfe 26. 21 Eliz.

Dyer 365. 14 Eliz. Dyer 312, 26 H. 8. 4. 22 E. 4. Re-

plic. gg 7 E.3. 11. 2 E. 4. 11. and it feems upon all the

faid Books, that the one or the other in many Cafes is tra-

verfable at the Pleafure of the Plaintiff. 7ide 3 E. 4. 17.

Vide 15 H. 7. 3. 16 H. 6, Double Plea 83. In Trefpafs the

Defendant

Godb. 427/



(a)' Do&. p'. 365.

HeLyar’s Cafe. Part VI
Defendant pleaded, That A. was feifed, and enfeoffed B-

who enfeoffed ¢ who enfeoffed D. whofe Effate the De-
fendant had ; the Plaintiff may traverfe (4) which of them

(¥) Doet. pl. 364, he will, 18 E. 4. 26. In Trefpafs, the Def. (4) pledded,

Cr, Jac. 44,681,

Cr: El. 754.
Dod. pl. 365

that §. was feifed, and enfeoffed B. who enfeoffed the De-
fendant: The Plaintiff {2id that one R. was feifed, and died
feifed, and thé Land defcended to him, and traverfed, 4b/-
que hoc, that . enfeoffed B. and it was adjudged a good
Traverfe, and fo is 21 H. 7. 33. And this is true in all
Cafes, where the Defendant doth not claim by any mean
Conveyances from the Plaintiff himfelf; For then that is tra-

- werfable.

Meor 551, 552,
Cr. Bl 650, 651
Yelv, 221,

3 Keb. 467.
Lit. Rep. 15.
Do&. pl. 365.
2 Ventr, 212,
Cr. Car. 324,
494> 581,

Cr. Jac. 221,

299.
2 Bulft. 1, 2.
2 Rol. Rep. 87.

Hervar's Cafe.
Hill. 41 Eliz.
IN THE

Kincg’s BENCH.

Elyer Plaintiff in Replevin againft Whitier, the Defens
dant made Conufance as Bailiff to Sir Fohn Harbert

‘Mafter of Requefts, becaufe Richerd Arch was Prebendary

of 7. and 1 E. 6. leafed the Land, where, ¢c. to Fobn Arch
for ninety Years, who 2 Eliz. granted the Term to Fohan
Arch, who 35 Eliz. granted it to Sadlier, who granted it to
Sic Jobn Harbert , and made Conufance for Damage- -
feafance. The Plainaff confefled the Affignment to
Jobn Arch, prout, ¢re. But further faid, that Fohen took
to Husband one Tarre, who 9 Eliz. granted the Term to
the PL and traverfed the Grant made to Sadlier, upon which
the Avowant demurr’d. And it was adjudged, that the
Traverfe made the Bar to the Avowry infutficient. And Pop-
bam Ch, Juft. delivered the Reafon thereof; Becaufe a Lez_fe
or
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for Years cannot be gained but by Lawful Grant ; and theres
fore when one claims a Leafe for Years, and the other
<laims by an elder Grant, there he fhall (2) traverfe the later
Grant, but the other Party fhall traverfe the elder Grant,
or fhew how he came to it again to enable the fecond
Grant. But it is otherwife in Cafe of a Feoffment ; for
there if the other Party claims by a former Feoffment, he
ought to cénfefs and avoid the later Feoffment as by Dif-
feifin, ¢c. For a Diffeifor may gain an Eftate in Fee, but
none can gain an Eftate for Years, but by lawful Conveyance,
and fo is the Difference. And when he claims by a former
Affignment of a Term, it will be impertinent to traverfe,
#bfque hoc, that he after that affign’d his Intereft; for per
adventure he affign’d all his Intereft, and yet had nothing
{therein,) Vide 2 Ed 6. Br. 66.Tit. (b) Confefs and Avoid.

Rubpock’s Cafe.
Trin. 41 Eliz.

In the King’s Bench.

N this Term between Rafng and (2) Ruddock in a Writ

of Error, the Cafe was; In a Replevin againft fix, one
avows and the other five make Conufance as Bailiffs to the
firft, for an Amercement for the Breach of 2 By-Law in a
Leet, and there Judgment was given againft them, and the
Plaintiff. recovered his Damages and Cofts, upon which the
fix brought 2 Writ of Error in this Coart. . In Bar of which
the now Defendant pleaded the Releafe of one of the five,

25

E?) ((:If'. Jac. 631
1.Car, 32, 299,
494, 583. Moof
53535539 Yclv,
226, 1 Sid. 2.
Dyer 312. pl. 10,
2 Bulftr. 1.

1 Sand. 22. Cr.
ElL 651. Dokt
pl.365. Kelw. 41,

(&) Cr. Car. 5819
Yelv, 221,

(2) Cr. EL 442,
Cr, Jac. 117.
Yelv. 309.
Jenk. Cent. 271,
3 Bulftr. 111,
Hard. s0.
Palimer 152,

1 Rol. Rep. 246,

upon which the now Pl. demurr'd in Law. And it was ob

tjeGted, That forafmuch as it founds only in the Perfonalty,
in which no Summons and Severance lies, therefore the Re-
leafe of one fhall bar all the others ; and a Writ of Error
and Actaint will follow the Nature of the A&ion upon which
they are founded ; viz. (/) If Summons and Severance lies
in the firft A&ion, it will lie alfo in the Writ of Error or
Atraint, as it isagreed in (¢) 34 H. 6. 42, So is'ic in a Writ
of Champerty, it will follow the i<atnre of the firt A&ion,
" as it is agreed in 47 Ed. 3. 6. b. Vide 26 Hen. 8. 3, b.
in Attaint, & 35 Heno 6. 19. b. by Fortefeue.  Buc e
was anfwered and refolved, That it is true, When in
the Writ of Error the PLaigtiﬁ's ihall recover any Perfonal

(®) Cr. El. 334;
Ca. Lit: ¥39+ 2o

(e) 34H. 6. 13-4

Thing,
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Rubpock’s Cafts.  PART VL
Thing, as if they were barred in an Adtion of Debt, Trefpafs,
¢c. for there the Releafe of the one fhall not bar the others,
but (only) when the Ground of A&ion is a joint Intereft which
may be releafed. But when diversarecharged in a joint A&ion
and condemned, there they have not any fuch Intereft, tho’ they
are charged jointly; then when they bring a2 Writ of Error to
difcharge themfelves, the Releafe of one cannot bar the other;

- for they have not any joint Intereft or Benefit, but a joint

€2) Cr:El 6ag.
Crs Jace 616-

I

(t-) Cr: EL 448,
649, 2 Rol. 133
Co. Lits 139+ ae
Cr. Jac- 19.

10 Cov 135020

(C) Cr.ElL 469-
<1 1ac. 317,616

fd) Cr-El649s
Y10b. 304
(e) Cr. EL 6490
Yelve 20ge

Charge and Burthen, which cannot be releafed or difcharged,
unlefs by the Plaintiff who has the Intereft and Benefit of it,
And this Difference 1s taken and (2) agreed in 2 H.4.16. 2. b,
v22. when Two are to recover a perfonal Thing, there the De-
fault of the one is the Default of both; but when they are to
difcharge themfelves of a Perfonalty, there the Default of
one is not the Default of both. And 15 Ed. 3. Severance 23,
() in Audita Querela, the Nonfuit of one fhall not grieve the
other; for he 1s but to difcharge himfelf of a Burthen and
€harge. But'it may be obje&ed, that in the Cafe at Bar they
{hall be reftored to the Damages and Cofts which they have
Ioft in the firft AQion, and therefore they have a perfonal In«
tereft which may be releafed ; which Obje®ion might be
made in the Audita Querela, for there they fhall be reflored
to the Value of the Goods which were taken in Execution.
But forafmuch as by common Intendment the Execution is
done of Goods which the Defendants have in Severalty, and
therefore there is no Reafon that the Releafe of one fhall bar
the others. And none will deny but when fix are condemned
in Damages and Cofts, and they before Execution bring a
Writ of (¢) Error, there the Releafe of one fhall not bar the
others, for they fue only to difcharge themfelves; and by Cons
fequence the Suing of Execution atterwards will not alter the
Cafe, unlefs Execut. be made of the Goods which they have
in Jointure or in Common, and that will make a Queftion,
And as to the Book in 7 H. 4. 45. b. where in an Appeal four
Men were outlawed, and they four join’d in a Writ of Er-
ror, and two made Default, itis agreed that it thould be the
Defaulrof all; for it was their Folly that they did join them-
felves in one Writ, who might have had feveral. Buat in the
Cafe at Bar they were compelled to join in one Writ, and fo
no Folly in them. And Poph. Ch, Juft. faid§ that it was the
PI's Folly in a perfonal A&ion to join with one who would
releafe. But in the Cafe at Bar no Folly can be imputed to the
Def. for the Pl. might name which of them he would, and
omit which of them he pleafed ; and he faid, by this Way he
might by Confederacy join one with them who would re-
leafe all Errors to him. Vide (d) 35 Hen. 6. 19. 4. 1If
Damages be recovered againft divers in a Writ of Cone
fpiracy, and one of them brings an Attaint, it is much-
debated if the Writ be well broughr, or if all ought’
2 . tQ
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to join, And there itis objeCted, if all ought to join, then
by the Nonfuit or Releafe of one of them, the others would
be barred. And there Fortefrue Chief Juftice faid, that the
Nonfuit or Releafe of the one would not hurt the others,
no more than in Audits _%uerelﬁ, or Scire facias upon Re-
leafe. And by the Rule of the Book they ought to join in
Attaint; fo in the Cafe at Bar the Law compels the Defen-
dants to join in the Writ of Exror, not to reap any Benefit, ‘
bat to difcharge themfelves of 2 Charge impofed upon them.
And forafmuch as the Law can do no Wrong, therefore
the Releale of one who could not be omitted in the Writ
of Error, fhall not in this Cafe hurt the others. And fo ir

was adjudged. Vide (4) 29 Af. p.35. () CrE- 64

Suares Cafe.
Pafch. 42 Eliz!

In the Common Pleas.

IN Replevin between (2) Sharp and Swan, the Cafe was SJ-)EI}AO%; 5%
fuch; Michael Sharp being Tenant in Tail of certain =" ™"*
YLands within the County of Suffex, the Remainder over,
came upon the Land with the Plaintiff, and entered into
the Houfe which was built upon it, and faid to him, Bro-
ther, (b) Ihere demife unto you my Hoafe as long as I live ; (4 2Rolz
Paying twenty Pound by the Year 1o me, and finding me my
Board and Wafbing, and Keeping of a Horfe: And whether
this amounted to a Leafe of the Houfe and Land was the
Queftion, And it was agreed by the whole Court, that it was
no Leafe, for it wanted (¢) Livery; for to every Livery is () z Rol P s
requifite, either an A& which the Law adjudges Livery, or 3% 765
apt Words which amount to it ; for the Delivery of the Deed Owen 44 b
of Feoffment is an A&; but the Law doth not adjudge it 2 2 <27 "
Livery, becaufe it has another Effe&, 27z, to make the
Charter his Deed. But if he! delivers a Turf or (d) Twig, (d(): QCJoi Lit{) 4%
or other Thing which cometh off the Land, or the Ring of Boph.45r
the Door, &, in the Name of Seifin, it is a good Lij~ Perk-43-a
. very. So if .one faith, Enter into thzs Land, and enjoy
it dwing your Life, it is a good Livery; for it it a De-
livery of the Land it felf; and fuch Livery is sood (e) CroEl 483
when he doth it off the La%fl, if the Land be () within $Ro0% 4" b-

£ 2 Yiew;



{z) Co. Lit. 48.2.

() Ow. 44. Co.
Lit. 56. b. 57.a.
9 Co. 136. b.
157. 3. b. Cr.
Jac. go.

(¢) Fitz. Feoff-
ment. 38. Br.
Feoffment de
terres 33.

(d) Br. Eeoff=
ment de terres
28. Fitz. Feoff«
ment 85.
(e)Co.Lit. 43. a,
Cr. Jac. %o.
(f) 2 Rol. 7.
(g) Palm. 34.
g Co. 137, b,

5 HARP's Cafe. PART VI

View ; # fortiori when he is vpon the Land. -So in the
Cafe at Bar, when he faith, I do here demife unto you .my
Houfe for the Term of your Life, this is a good (2) Begin«
ning, (and will avail) if he makes an aflual Livery accor-
dingly ; or if he ufes apt Words which may amount to as
much ; but without Livery it amounts but to a Leafe at Will,
no more than when one delivers a (b)) Charter of Feoffment
upon the Land ; the Deed imports that he gives and grants
the Land to the Feoffee and his Heirs, but it doth not amount
to a Livery, but it is (only) the Beginning, vsz. the Delivery of

‘the Deed which comprehends the Land and the Eftate, ¢4¢;

butall this amounts but to an Eftate at Will without Livery;
# fortiorz in the Cafe of a Leafe; or other Eftaté of Fieehold
or Inheritance by Parol. And it was agreed that the Cafe
of the Delivery of the Charter upon the Land,ﬂ has been ad-
judged to amount to no Livery. Vide (c) 38 Af. #. 2. (d) 39
aflﬂ.gp. 12. where fuch Words are underftood to havg been gf?:g
as were apt, 27 Af. 61. By which Books it appears, that
after the Feoffor has delivered the Charter of Feoffment
upon the Land, if he faith to the Feoffee, Hold and enjoy
this Land, or Houfe, according to the Deed, this is a good
Livery. So 41 E. 3. 17. b. After the Feoffor has delivered
the (¢) Charter upon the Land, if he faith, Enter into
this Land, (f) God give you Joy thereof, that amounts to

a Livery, Vide 43 E. 3. Feoffments (g) 51. 35 H. 8. Br.,
Tit. Feoffments 74. .

[N.B. If the Word fiupra had been, Brother, I bere deliver
unto you my Houfe to hold for yeur Life, ¢e. This feems a good
Livery. @7¢] . - .

b

The
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The Cafe of Soldiers.

Trm. 43 Eliz

HI1S Term all the f]udges of England met to confider

upon the Statutes of Captains and (4) Soldiers; for di- (,y fenk. Cene:
vers Soldiers after they were preffed and going towards Jre- 2712 Anduxs1e
lend to ferve againft the Rebels there, and before they did ﬁ{;[f’,g‘;" w
ferve in the War, did depart and withdraw themfelves. And
it was refolved by them, that the Statute of 18 H. 6. c. 19,
was now of little Force ; for the (b) ancient Manner of Res gy co.titgrs
taining Soldiers, to which the faid A& doth refer is now ut- Moll?ty 93+
terly changed ; for then Knights or Gentlemen did covenant ™% 86
with the King to ferve him in the War for fo long Time, with
fuch a Number of Men; and the Soldiers made their Co-
venants with their Captains, as appears by many Precedents
in the Excheq. and as appears by the Preamble and Body of
the faid A&. And theStat. of 2 E. 6. cap. 2. extends only
when a Soldier departs, after he has ferv'd the King in his
War. But it was refolved, That the Statutes of (¢) 7 H. 7. () Raftal Caps
¢op. 1. & 3 H. 8. cap. 5, whichare all of one and the fame rijns 50~ ©
Effe@, and penned in the fame Words, were perpetual Ags, 3 Inft: 73:
and were net made only for the Reigns of the faid feveral
Kings, as it feemed to Raflel in his Abridgments of the Sta.
tutes : For this Word [King]includes all his (&) Succeffion; ¢&) Plowd;
for the King dies not in Refpe& of his politick Capacity, and 6. ek
a Gift to the King enures to his Succeflors. And according z fuft- 742~
to this Refolution divers Soldiers were artainted and exe- 3{2% ;’;56'
cuted. Vide 4 Eliz. Dyer 211. Cheffer’s Cafe, the Opinion Co. Lito- b .
of all the Juftices of both Benches, that the Stat. of 7 H, 7, 3k Lo 209

¢ap. 1, has Continuance, againft the Qpinion of Raffal, B f gt

E3 Vifcount



-7 ParT VK

Vifcount MOUNTAGUESS
Cafe.

Pafch. 43 Eliz w

I the Exchequer. o

’

Fincs for Aliena= ANtbony Vifcount Mountague feifed of divers Manors is
vions. Fee, held in Capite, by Indenture 4 Regine nunc, did
covenant with William Brown and Willzam Denton to fuffer
them before the Feaft of Eaffer next following, to recover
againft him the faid Manors by a Common Recovery, whicl
Recovery-fhould be to the Ufe of himfelf for Life, and
afrerwards to the Ufe of B. in Tail, and afrerwards to the
Ufe of C in Tail, and afterwards to the Ufe of B. in Fee,
with Power of Revocat, and Declarat. of new Ufes by any
Wiriting in his Life, &. or by his laft Will, ¢&c. and that the
Recoverers fhould fland feifed to the new Ufes fo declared 3
the Queen licenfed the faid Vifcount to alien the faid
Manors to the faid Willzam and William, and their Heirs
(without any Mention of Declaration of any Ufe in the Li-
cence) and afterwards the Recovery was had accordingly
And afterwards 34 Eliz. the Vifcount by his laft Will re~
voked the firft Ufes and Eftates, and declared, that.pre-
fently after his Death C. thould have the faid Manors in
Tail, with divers Remainders over, and died. And if by
Reafon of this Revocation and new Limitation, the Queen
() Co: Lit. 432 Thould have in this Cafe a Fine for (4) Alienation, was the
Queftion in the Exchequer. And on Conference had with

Popham and Anderfon Chief Juftices, and divers other Ju-

flices, it was adjudged in the Exchequer, That the Queen

) 2 Rol. Rep: fhould not have a Fine () for Alienation in this Cafe. And
40 in this Cafe-two Points were unanimoufly refolved. 1. Thar
although no Ufe was mentioned in the Licence, and the
Licence was only to alien to Brown and Denton, and al-
though the Eftate of the Land was transferred to others, fo
as the Queen was not apprized of her very Tenant, yet for-
afmuch as_it was executed by A& of Parliament, viz. 27
Hen.8, of Ufes; and an A& of Parliament to which
every one is Party can do no Wrong, and every Alie-
- nation
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nation without Licence is a2 Wrong to the King; for this»
Caufe when the King gave Licence to alien to Brown and
Denton, and the Statute exeeuted the Poffeflion in others,
there fhall not be any Fine due to the King for this Execu-
'tion jof the Eftates by Force of the faid A&t of Parliament,
And the Provifo of the faid A& of 27 H.8. was well ex-
plained, by which it is provided, That the King's Highnefs
fball not bave, demand, or take any Advantsge or Profit for
or by Occafion of the executing of any Effate, only by Autho-
rity of this At to any Perfon, cc. which now bave, or on this
Side the 1ff of May, 1536, [ball have any Ufe or Ufes, Trufts
or Confidences in any Manors, &c. holden of the King's High-
nefs by Reafon oﬁany Primer Seifin, Oufter le maine, Fine
for Alienation, Relief #nd Heriot, but that Fines for Alies
nation, &c. fball be paid to the King's Highnefs, &c. for Ules,
Trufts and Confidences to be made and cxeeuted in Poffeffion
by Authority of this AS, after and from the fuid 1ff of May,
of Lands, &c. bolden of the King, in fuch like Munner and
Form to all Intents and Purpofes, as bath heretofore been
ufed and accuftomed by the Order of the Laws of this Realm.
And forafmuch as every Ufe ought to be raifed, either by
Covenant out of the Eftate of the Covenantor, or by Feoff.
ment, Fine, ¢c. (by Tranfmutation of Poffeffion) out of the
Eftate of the Feoffees, Conufees, . in the one Cafe or in
the other, but one Fine fhall be paid to the King: For if
the King’s Tenant who_holds in Cagize, intends to alien to
. N. to the Ufe of 1. D. and thereupon if he purchafes a
Licence to alien to /. V. and accordingly he aliens to 7. .
to the Ufe of Z.D. which Ufe is not mentioned in the Li-
cence; in this Cafe he fhall pay but one Fine, for it is but
one Alienation. And the faid later Part of the Provifo con.
cerning Fines to be paid for Execution of Ufes in Pofleffion
after the firft Day of May 1536, is to be intended of Ufes
raifed by Covenant, or of Ufes declared upon Fine, Feoff-
ment, &¢. when no Licence to alien to the Feoffee or Co-
nufee is obtained.” And it was faid, that if the faid Pro-
vifo had not been, that no Fine for Execution of an Ufe
ﬁpon a Covenant fhould be paid to the King, becaufe he was
in by Force of an A& of Parliament, which cannot, (as hath
been faid) do Wrong, for Remedy of which the faid Provifo
was made, 2. It was refolved in the Cafe at Bar, when
the Vifcount had Licence to alien to Brown and Dentorn,
.and accordingly he fuffered a Recovery, whigh Recovery
was to the faid Ufes, with Power of Revocation and Al-
teration, In this Cafe, although he alters the former Ufes,
and declares new, and thereby alters the Que_en‘s Te-
nant, yet forafmuch as the Queen hath given Licence to
alien to Brawn and Denmton, out of which Alienation all

E ¢4 tha

28

8 Co. 85.2
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The Vifeount MOUNTAGUE’s Cafe. PART VI,

the Ufes, as well future as prefent, as out of. one and the
fame Fountain, arife, (and they all fpring out of the Recovery
as out of one Root) for ¢his Caufe there needs no new Li.
cence for Limitation of any new Ufe 1ifing out of the faid
Recovery. Vide Cole’s Cafe, Plow, Com. 401,

And in this Term another Cafe was adjudged in the Exche-
quer, and twas fuch: Rich, Smith being feifed of Lands held
in Capite, anno 6 Eliz.levied a Finethereof without Licence,
which Fine was to Ufes contained in certain Indentures;
that is to fay, to the Ufe of himfelf for Life, and after-
wards to the Ufe of his A.# Son in Tail, and afterwards-
to the Ufe of his fecond Sci in Tail, with divers Remain~
ders over, with a Provifo that it thould be lawful for him
to limit by Writing the fame Lands to the Ufe of any Wife
he fhould after mariy for her Life in Name of her Join-
ture; and that the faid Fine fhould be to the faid Ufe, @,
The faid Alienation is pardon’d by the A& of 13 Eliz
Then he marries Dorothy, and afterwards, anno 31 Eliz,
by Writing limits the fame Lands, according to the fame
Provifo to the faid Dorothy for her Life, and dies, after
whofe Death fhe took to Husband Sirx William Mounfon,
and it was adjudged that for the faid Limitation to Doro-
thy, no Fine thould be paid to the Queen, ceufz qua fupra.
Which Cafe being openly adjudged, I have reported, to the
Intent the King’s Officers in thefe Cafes thould take heed
that the King be not deceived of an ancient Flower of his
Crown by any Device or Invention more than duly by Law
pught to be. ) - ‘

GREEN’s
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GreeN's Cafe. Gt ot

Trin. 44 Eliz.
In the King's Bench.

?Okn Green brought an A&ion of Trefpafs againft W. Baker 44,
and others, for breaking his Clofe, and carrying away his Cr- EL é79°
Hay and Corn at Cofington in the County of Somerfet. The 5 Eoe 686
Def. pleaded Not guilty ; and the Jurors found a fpecial 2 Rol- 365
Verdi& to this Effe® : Thomas Lord Pawlet was Tenant
for Life of the Manor of Cefngton, to which the Advowfon
of the Church of Cifngton was Appendant, the Remainder
to 7. Brent, Efq; in Fee, which RefQory was a Benefice
with Cure. The Lord Pawlet 6 Aprilis 1574, prefented to
the faid Church one 7. Durflon, who was thereunto admit-
ted, inftituted and indu&ed, and did not read the (4) Arti- () 5 Co- 102.b5
cles according to the Statute of 13 Eliz.cap. 12. For which 2 fones 1o-
Caufe 10 Martii 1583, at the Suit of the faid Thomas Lord 2 Rol. Rep. 3-
Pswlet, he was deprived by Sentence declaratory before L And: 62 63
the Bifhop ; from which Sentence he appealed to the Arches; Cawly 32
and it was further found, That no Notice was given by
the Ordinary to the Patron of the faid Deprivation. The
Lord Pewlet, 7 Martii 28 Eliz. died. The Queen jure
Prerogative  [ue Regie, by her Letters Patents, 30 Funii,
28 Eliz. by Title of Lapfe (and fo exprefled in the Patent)
prefented William Baker, one of the Def. who was admit-
ted, inflituted and indu&led. Durflon 5 Ollob. 34. Eliz.
died ; and afterwards, 1 Mau 1597, the faid Fobn Brent pre-
fented Fobn Green now Pl. who was admitted, inflituted
and indu&ed, and enter’d into the faid Ré&tory, and Baker
and the other Def. in his Right, and by his Commandment
did enter upon the Pl into the faid Clofe, being Parcel of
the Glebe of the faid Re&ory, and took the Hay and Corn,
¢c. Andif the Entry of Baker was lawful or not was the
Queftion ; and after many Arguments it was adjudged for the
Pl. Andin this Cafe five Points were refolved, 1. Altho’
the Patron was Party to the Suit in which the declaratory
Sentence was had, and thereby took Notice that Durflon
did not read the Articles according to the faid Star. of 13 £-
Jiz, yet after fuch Notice Lapfe fhall notincur; but Notice of
not
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fot reading of the Articles oughe to be given him by the
Ordinary, and after fuch Notice the Lapfe fhall be account-

) ed; for the Stat. faith, Notice' givén by the Ordinary; and

52),_5‘}’)";";93;5_’ fuch Notice ought to have two Qualities, 1, It ought to be
vl 3. 369.pl.54- given by a Perfort certain, and that is by the Orxdinary ; for if
‘2?°C’;5, 2;79‘ b- any other of his own Head gives Notice to the Patron, it is
2Rol Rep. 3. not material. 2. The (#) Notice ought to be certain'and par=
3hnd-6:63  ticular; and therefore it is not fufficient for 1ghe, Ordma,r(f ﬁl
Dr.&seud  fuch Cafe to give Notice that the Prefentee has not read the
;’}’i\,{-g?;-;fg;i‘? Articles and {ubfcribed generally, but he ought particularly
Cro-El11ee  to inform the Patron that he has not read the Articles, &,

’Ci‘jﬁ;‘zg’ for which Default he is deprived, and that thereupon it be~

(4) Dyer3sg.  longs to the Patron to prefent ; for noticia dicitur a nofcendo,
pl.54. 371, pl3 1. . . h be {peci .. deb
4 Co.75. b. ¢ ex vz termint onght to be {pecial, & notura non debet

§Go-ioxb.  claudicare 5 and therewith agrees 22 Eliz. Dy. 369. 2. That
s Anderf. 183, the Church is (&) void prefently by the Stat, of 13 Eliz. with-

Siﬁ'ﬁé'aig‘;’-i”' out any declaratory Sentence; for it is enafted by the Stat,
. Car. 357.

Cawlg2z, 23 that he fhall be ipfo faito deprived, and that the Admiffion,
%J“f'd]_? b Inftitution and Induction fhall be merely void in Law ; and
79 b. an Avoidance by A& of’ Parliament need not have any (¢) Sen=
¢4 Hob-368  tence declaratory. But it is enafted by the fame Stat, that no
Cawly 23- ' Lapfe thall incur without Notice given, and yet the Church
et 68 is void: Forif fuch Parfon libels againft any of his Parifhio-
Hob. 168- ners for Tithes, (d) they may plead againft him the not
50 Iﬁﬁf}ﬁ_" Reading of . the Articles, as it was adjudged in a Prohibition,
Yaneys, 104- / Trin. 30 Eli%. between (2) Maurice and Eaton. 3. That if
@ﬁf;}‘fiz\”?“ the Queen in her Letters Patent of Prefentation (f) miftakes
Cr.Car.g9,  her Title, as if the has Title to prefent, in Refpeét fhe is very
1% o Patron, and’the prefents ratione (g ) Lapfus, fuch Prefentation
.aCl:'(-‘ Jracng,}fa is void ; tor the Queen is deceived in lier Prefentation. So

(2) 2 Rolas0, 17 Eliz. Dy. 339. a Prefentation obtained (h) from the Queen

354 Hob.302. (pending a Quere Impedit) in Deceit of the Queen is void ;
1 Rol. Rep. 236. s e . N

Vaugh. 12. a fortiorz, when the Queen has not Title to 'prefent by
() Dyerzzo-  any Means, and ihe prefents (as in the Cafe at Bar) ratione
Y aviert.qs.  Lapfus, it is utterly void, in the fame Manner as if the

31(’;01%-‘28}, 188 Queen prefents, -and afrerwards (z) repeals her Prefentment,
1 Rol. Rep- 236. and_yet the Ordinary inftitutes and indués him. 4. That
47 sy in fuch Cafes, altho’ the Bithop admits, inflitutes and' in-
£y % ko183, ~duéls the Incumbent, yet the Church doth (%) remain
O L void, and the rightful Patron is not put to a Quare Im-
Dy 202. ployo.  pedit to remove fuch Incumbent. And fo it was held, that

Lane 3. 2500 if the Ordinary (/) collates within the fix Months, and his

(k) 2 <. . .

Hob. 302. Clerk is inducted, yet the rightful Patron is not put out ot
?)Cf'lg‘{’%.‘; ., Poffeflion, nor put to his Quare Impedit, but may prefent,
ob. 242. as it was adjudged in Farden’s Cafe, in a Writ of Error in

lciﬁg_‘ﬁ‘f_’z' ” the King's Bench, AMich. 29 & 30 Eliz. for the Church of
811 X (m) Aylefoam, where the Pleading was, that the Otdie
}c):é&;cé_;sﬁ.?.- nary ufurpando condulit: For no Church can be full but by
(n akacerion Prefentation, or rightiul Collation, 5. It was refolved,

- Thac
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That if a common Perfon (2) ufurps upon the King, and his ) Cro-EL2415
Clerk is admitted, inflituted and induted, the King is put & Jac. $4-
to a (b)) Quare Impedit, and cannot prefent till the Incum- 123, 385.”"
bent be removed by Judgment. But in fuch Cafe the com- oo 53 7
mon Perfon by double or treble Ufurpation by feveral Per- Hob.24.
fons doth not gain the Inheritance of the Advowfon out of 4{':3,,7,’,?;;;
the King, for that is permanent, and is not in fuch Cafe di- > Ko Rep.7.
veffed out of the King. And fo was ir adjudged, Pafch. Poftes oo b ™
25 Eliz. Between Pefeod and 2ardly (¢) in the Common (”})( F.N-B. 36,
Pleas for the Vicarage of Newton Valence, but the Plea be- Co. Tis toat.
gun, Mich. 21 & 22 Eliz. Rot. 2218. But a5 to the Prefen- (Mo b.
tation he is put out of Poffeflion, for that is (d) tranfitory, THob. 242, 3
and he cannot remove the Incumbent but by Quare Inpedit, K1V ot
an fo a1re8 %‘1 the Books 2‘0 be intended, 4 E.3. Quare Impe- L A?‘d.d’s;x'.

it 33. 18 E. 3. 16. 2. 14. 47E. 3. 4. Br. Ouare Impe- €512 123,124
dit 33 F.N.B. 36 Ca i REd e 3%. B 5. SOpgohe s
Quare Impedit 151.  And with this Diftinftion they are well
reconciled. And it is to be obferved, that the Statute of
Wefm. 2. cap.s. faith, Cum aliquis jus prafentandi non ha-
bens, prefentaverit ad aliquem Eeclefiam (cujrs prefentatus fit
admiffus) ipfe qui eff wverus patronus per nullum aliud breve ¢y vaugh. o
recuperare potoat advocationem [uam, quam per breve de Retlo, 1 Mod. Rep.230d
By which 1t appears, that without a Prefentation the very fc},f;‘;f’b,
Patron cannot be put out of Poffeflion. And vide 6 Ed. 3. 2Co-g3-2.
Although the Admiffion, Inflitution and Indu&ion be in ﬁ;ﬁ;ﬁ;éigfi;,.
Time of Peace, (¢) yet if the Prefentation be in Time of nent4
War, all fhall be avoided. But zzde (Reader) the Cafe in Pr}z'regn'uf;caxf:re;.n
17 E. 3. 64. Although Plenarty (f) by Collation doth not 2Relssi
put him who has (f) Title to prefent, out of Pofleffion, as B E 5. Quare)
it has been twice adjudged, yet Plenarty by Collation will Impedics7s.
put him who has Title to collate out of Poffeffion, as ap- ; Jouss 8.
pears by the faid Book, which is ruled in the Point, And () Pofics so-2

vide (g) 11 H. 4. Firzgib. 32. (o) Pofiea 52. 2
[Add pag.29.b. (f) Where the King is miftaken in his

Grants, they are always held void, vide Carthew 351. 3 Leon.s.
1Infp. 57. 4, 2 Brownl. 241. Dyer 195. 5Co. 94- 1 C. 46. 2.]

BOTHY’s
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Botuys Cafe,
Mich. 3 Jacobi,

In the Common Pleas.

N Debt upon a Bond by Bothy againft Smith, which bel

gun Hill. 1 Facobz, Rot. 725. The Condition was, That

if the Defendant delrver 1o the Platntiff one Obligatzon of

the Sum of ten Pounds, wherein the Plaintiff flood bound

with one T. to the Defendant, for Payment of five Pounds,

and alfo if the Defendant do acknowledge Satisfaition of

& Fudgment upon the [aid Bond, and alfs deliver true

Notes of all Bills of Charges, as do cencern the [ame, that

then, &c. The Defendant pleaded in Bar, g10d non™ fuer’

alique Bille Mifarum pro © concernen’ felt prad’, "and

did not anfwer, ad refduuwm conditionis, pretending that

he need not, inafmuch as they were collateral A&s, and no

Time was limited when they fhould be performed. And it

was adjudged againft the Def. for he ought to have pers

formed' the Refidue of the Condition in convenient Time,

and that without any Requeft. And the Difference was ta-

) ken and agreed, when the A& by the Condition of a Bond,

Ce. Liv ';2’3‘ * to be performed to the Obligee is of its Nature a tranfitory
"¥% A& (as Payment of Money, Delivery of Charters, and the
like) and no Time is limited, although a Place be exprefled;

ool 436- there the A& ought to be performed in convenient Time.
Cro- El-798.  And -when the A& to be performed is of its own Nature:
local, without exprefs Limitation of any Place. But in
fuch local A&s thereis a Difference; for whea the Concur-
rence of the Obligorand the Obligee is requifite, there the
Obligor fhall have Time to do it during his Life, if the
Obligee doth not haften it by Requeft. But when the A& is
local, and the Obligor may perform it for the Benefit of the
Obligee in his Abfence, there the Obligor ought to do it is
convenient Time, 1In this Cafe at Bar there are Exampleso”
Co.Lit.so8.abe DOTH for firft, the Delivery of the Bond is tranfitory, ané
i Rol- 136 therefore the Oblig. ought to havedeliverd itin convenient
Time. 2. Altho’ the Acknowledgm, of Satisfadt, be local,

yet

Co. Lit. 228 be
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Yet it may be performed in the Abfence of thié other Par2
ty; and therefore in both thofe Cafes the Obligor ought to
perform the A&s in convenient Time without any Requeft:
But when the Aé is of its own Nature local, and to be done
to the Obligee, and to the Performance thereof, the Con-
currence of the Obligor and Obligee is requifite, there the
Obligor thall have Time to perform it during his Life, unlefs
he be haftned by Requeft, as beforeisfaid. As if 2 Man be
bound in a Bond to enfeoff the Obligee of the Manor of D.
without Limitation of any Time, there forafmuch as the
Eftate ought to pafs by Livery and Seifin, fo that there ought
to be a Concurrence of both Parties, and the Obligor cannot
do it without the Obligee, and it cannot be done but upon
the Land, the Obligor has Time during his Life, if the Ob-
ligee doth not haften it by Requeft made to the Obligor:
For it is not reafonable, that the Obligee may make Requeft
upon the Land when he will; for then the Obligor will be
forced to flay always upon the Land, which will be inconve-
nient ; but in fuch Cafe the Obligee ought to make Requeft
to the Obligor, and appoint a certain Time when the Feoff-
ment fhall be made unto him. But there is a Difference in
fuch Cafe between the Concurrence of the Obligor and a
Stranger, and of the Obligor and Obligee; for if I be
bound to you to enfeoff a Stranger, and no Time is limited,
although the Concurrence of the Obligor and the Feoffee is
requifite, yet the Obligor fhall not have Time to perform it
during his Life, but he ought to do it in convenient Time;
for in fuch Cafe the Obligor has taken uponhimto do it toa
Stranger, and may do it without the Concurrence of the Ob-
ligee. But when the Obligee himfelf is Party, and the A&
cannot be done without his Concurrence, thereit’s reafonable
that the Obligor thould have Time during his Life, unlefs
the Obligee haftens it by his Requeft: For in fuch Cafe the
Obligor doth not take upon him for the Obligee, who is
Party to the Deed, as he doth in the other Cafe for the Stran«
ger. But it was faid, if the Concurrence of a Stranger, and of
the Obligee be requifite, in fuch Cafe, the Obligee being a
Party he ought to haften it by Requeft. As if 1 be bound to
you that F. S. fhall enfeoff you without Limitation of any
Time, F. S. thall have Time during his Life, unlefs you
haften it by Requeft. Alfo it was refolved, ‘That when
the A& which the Obligor by the Condition ought to do,
doth not in any Manner concern the Obligee, nor his
Benefit, but is to be done by the fole A& or Labour

€ )
L

Co. Lit. 208, b
Cro, El 748.
Hard. 10.
Bridgm. 40,41,

Hob. §1.
8E.4.14.2. b,
Co. Lit, 208. b
209. 2.

2 Co, 79. b,

1 Rol. 439.

5 Co. 23. bJ'
3 Bulftr, 30.
Co. Lit. 209. 2]
1 Rol. Rep. 196.
Dyer 139, ple 33,

Co. Lit. 208, b}

Moor 183,

Co, Lit, 208. b/

of the Obligor himfelf, and no Time is limited in the Con- ‘

dition in which it fhall be performed; there the Obligor
has Time during his Life; and the Performance thereof
cannot be haftned by Requeft. Asif Iam bound to you that I
will go to Rome, or Jerufalem&c. In the fameCafe, andall f Pch

afes,

Co. Lit, 348.5.
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€afés, the Obligor has any Time during his Eife to do it
So when the A& to be done by the Condition, is to be done
by the fole A& or Labour, or Indufiry of a Stranger; which
in no Manner concerns the Obligor, Obligee, or any other
Verfon, and no Time is limited when it fhall be done, it is
{ufficient to the Obligor, if the A& is done in his Life-time
who ought to do it. Asif Iam bound to you upon Condi-
tion]that 7. S. fhall go to Rome, or Ferufalem, &c. or that
fuch a Student in Divinity in the Unverfity of Cambridge,
fhall preach at St. Paul’s Crofs, or fuch a Student of the Law
in the Inner Temple, fhall argue 2 Matter in Law in Wef-
minfler Hall; in thefe, and the like Cafes, no Time being
Yimited, they have Time to do it during their Lives, and the
Performance thereof cannot be haftned by Requeft. And
by thefe Differences and Reafons you will better underftand
your Books, which grima facie feem to difagree, viz. 33
H.6.48. Hillarys Cafe, 21 E.4.39,42. 22 E. 4. 25. Sir
Fames Harrington’s Cafe, 9 E. 4. 22, 15 E.4. 30. Lit. fol.77,
79. 9H.7.16. 3 Mar. Dyer 135. 14 Eliz. Andrew’s Cafe,
& 18 Eliz. 354. 44 E.3.9. 27 H.8.1. ‘

[ See the Difference where the Duty is payable on Demand,
&-. and where 'tis no Daty till Demand, ¢c. 6 Mod. 2co,
227, 260.} ' -

Firz-
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Firz-WiLLiam's Cyfe.
Trin. 2 Jacobi.

In the King’s Bench.

IN Trefpafs for breaking his Clofe called Gamefpark ‘in
L Effex, by Jobn Firz-William, againt Wiliam Fitz-
William, Efquire, now Knight, on Not guilty pleaded, the
Jurors gave a fpecial Verdi®t, which was of great Prolixity.
In which Cafe thefe Points were refolved. 1. That where-
as Sit William Futz-William, Father of the Plaintiff and Def.
was; feifed of the Manor of Gamefpark amongft others, viz.
to him, and Arne his Wife, and to the Heirs Males of the
Body of the Father; and afterwards the Father, by Deed
indented and inrolled, bargain’d and fold the faid Manor to
one in Fee, who fuffered a Common Recovery, in which Sir
William the Father was only vouched, and he vouched over
the Common Vouchee: Sir William the Father and Anne
having Iffuc the Defendant the elder Son, and Fobn the
Plaintift the younger, died. It was adjudged, that altho’
Sit William the Father was only vouched, and not Arne, yet
the Eftate-tail was barred, for the Caufes and Reafons al-
ledged in Cuppledick’s Cafe, Pafch. 44 Eliz. the third Part of
my Reports, fol. 6. 2, Where the faid Recovery was to di-
vers Ufes declared by certain Indentures, v22. to the Ufe of
Sir William the Father for Life, and afterwards to the Ufe
of the faid” Anne for Life, and fix Months after her De-
ceafe, and afterwards to the Ufe of William Fitz-Willam the
Defendant in Tail, and afterwards to the Ufe of the faid
Anne and her Heirs in Fee, with this Provifo following;
Provided always, That it [ball be lawful to and for the
f4id Sir William and Dame Anne, at any Time or Times
hereafier, and from Time to Time, during 1heir g9int na-
tural Lives, at their free Will and Pleafure, by any their
Deed or Writing by the faid Sir William 4nd Dame Anne,
fealed and publifbed in the Prefence of three credible Wit
wcfles at the leaft, to alter, change, desermine, revoke or ma_sz
' voidy

32

Moor 6328

Co. Lits 371-I

2 Rol- 195:

-
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vozd, all, or any of the Ufe or Ufei, Eflate or Eftates, in

Of revoking old #hefe Prefents before declared or mentioned, or limited of the famte
iifes, and (ecla~ Premiffes, or any Part of them s and that at all Times, from
Lucas Repogz.  and after fuch Time as the faid Sir William and Dame Anne
;;75%5{”;;0. 655, [hall by any fuch Deed or Writing [o exprefs and declare their
re. > Pleafure and Mind to be to alter, 8cc. That then, and from
ESen E:i?é?lzf' thenceforth, fuch of the [aid Efiate and Effates, Iffe and Ufes
1Mod.143. 353. berein declared, as [ball be fo declared to be altered, &c. [ball
ceafe, determine and be wvoid. And that then, and from

thenceforth, the faid Recovery and Recoveries [hall be, and

all and every Pexfon and Perfons, &c. [ball thereof fand and

be feifed to the Ufe of fuch and thofe Perfon or Perfons, and to

and for fuch andthofe Ufe and Ufes, and in fuch Manner and

Form, as by fuch Deed or Writing, &c. as 1s aforefaid, fball

be declared or limited only, and not to any other Perfon or

Perfons, Ufe and Ufes. And afterwards the faid Sir William

and” Dame Anne by their Writing indented, by thém

fealed, fubfcribed and publifhed in the Prefence of three

credible Witnefles, reciting the faid Indenture, the

Ufes, and the faid Power, did revoke the faid Ufe and

Eftate in Tail, limited to William Fitz-William mow Dea

fendant, and the Remainder limited to Dame Anne in Fee,

faving the Ufe and Eftate limited to himfelf for his Life,

the Remainder to the Wife for Life; and by the fame

Writing declared, That the faid Recovery fhould be to the

Ufe of the faid Sir Willzam Fiiz-Wrilzam for Life, the Re-

mairnder to the Lady Anne for her Life, and fix Months

after, and afterwards to the Ufe of Fohn Fitz.William the

Pl in Tail, and afterwards to the Ufe of Sir Williem Fitz-

William the Father in Fee, with the like Power of Revo-

cation, as before ; and afterwards Sir William the Father and

Anne died ; and whether the Revocation, and new Declas

ration, and Limitation of the faid new Ufes were good and

effetual in Law, was the Queftion; and it was ftrongly

urged, that the new Declaration of Ufes was not fufficient in

Law, for two Reafons. 1. Becaufe the Revocation and Li«

mitation (as this Provifo is penned) cannot be in one

and the fame Deed; for in that three Times are to be

- obferved, tempus revocandi, tempus ceffandi veteres ufus, &

tempus declarands novos ufus. The A& of Revocation ought

to be by Writing, fealed and publithed in the Prefence of

three Witnefles; and then comes the fecond Time, viz. And

that at all Times from and after fuch Time as Sir William

and Anne by any fueh Writing foeicprefs and declare, &rc:

So that there is a Diftin&ion of Times, viz. from and after

Juch Time, &c. the former Ufes fhall ceafe ; and after they

are ceafed, then follows the third Time, And that

then, and from thenceforth, wviz. after the Time of the

Ceffer, the aid Recovery fhall be, ¢&c. to fuch Ufes 45 by

any fuch Deed or Writing, &c. fball be declared and limited,

In which Cafe (by fuch Dcea) which is as much as to fay, per

huj ufmodi,
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bujufm’, or confimile feript’, it ought to be like in all Circuma

flances as to be their jeint Writing, to be fealed and publithed

as the other ; but cannot be in the fame Deed ; for the 1t Deed

is finithed when it is fealed and publifh.and after that,nothing

can be added to it; for that by the Publifhing is completed,

and its Time paft : Then after that Time, the Timeof the Cef-

fer ought to pafs,and then comes theTime to declare new Ufes,

fo that it is not poffible that the Declarat. of the new Ufes can

be in the Deed of Revocation, but it ought to be in another

Deed. And it is much inforc’d by this Word ( /b4l be) which

is the future Tenfe ; and thereby it appears, that the Revocat.

ought to be paft before the new Declarar. fhall be made ; for the

Wordsare, fball be declared or limited. And it was faid that thefe

and the like Powers by which the Eftate or Intereft of Strangers

fhall be changed or charged, fhall be taken ftrily, becaufe

they extend to the Defeating or Change of the Eftate of a 3d

Perfon, and astothata Judgm. was cited, Tr#5. 30E/.in Reple-

vin between * Leaper Pl.and Richard Wroth Def. where the Cafe * See Fitzg. 220
was ; H. Edrl (2) of Suff. conveyed the Manor of Burnham in ()2 Rob igg‘:
Effex to the Ufe of himfelf for Life, and afterwards to the Ufe Cro. El.s. ™
of the Countefs of Suff. for Life, with divers Rem’rs over, with 1feon 3% -
Provifo, that it thould be lawful for the Karl to make Leafes for 4 Leon. és.

21 Years, rendring, &c. And afterwards the Farl, viz. 3 Apr. + el fep. 1700
@c. made a Leafe of the faid Manor for 21 Years, to begin at Moor 494. 19
theFeaft of St. Mich. the Archangel then following, and altho’, %;;;,?;f"“"
the Power was general to make Leafes for 21 Years, withoutbe- Raym. 132,
ing reftrained to make them in Poffeffion or any Number of “*“***
them, but indefinite to make Leafes for 21 Years, yet it was

adjodged that the faid Leafe was void for two Reafons. 1. If

by the faid Power he might make any (&) future Leafe, or ¢y cr.ac. s,
Leafe in Reverfion, then he might make a Leafe for 21 Years 315. Velw. a2
. in Poffeffion, and afterwards infinite Leafes for 21 Years in }41:,,'0"1‘;251:.493,’
Reverfion, which would be contrary to the Meaning of the 2 Rol. Rep: 02
Parties, and then the Expreffing of one and twenty Years 1Vent: 248
was in vain, and by fuch Confiru&ion the Text and Letter

of the Provifo would be idle and vain, The fecond Reafon

was, becaufe forafmuch as this Provifo gave Power to charge

the Eftate of three Perfons with Terms of one and twenty

Years, {uch Provifo fhould be taken firit, and fhould not be
extended beyond the Letter and Meaning of the Parties. And

if T am bound or contra& with you to make a Leafe to you

for one and twenty Years indefinitely, the Leafe ought to

be made to begin prefently, and not 7z (¢) futuro, 2. It was ¢y 3 ol Rep
objected, that although ex indulgentza Legts, the Law in di- 40%

vers Cales will in Conflru&ion confider two diftin& Times

in one Inftant (which in Truth is not any Time) yet no Cafe

can be put, that by any Conftru&tion three Times may be

admitred in one Infltant.  And therefore it was {aid, thart this

Cafe

)
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Cafe differeth from Digges’s Cafe, publifhed by me in the
firft Part of my Report, f. 174. for there was but two Times
which well flood with the Learning of Inftants, and with
the Cafe of the Fine there put. But put the Cafe there are
three Conufors of a Fine, and. that the Conufee renders to
one of the Conufors for Life, or Years, a Rent, and grants
the Reverfion to another of the Conufors for Life, or Years,
rendering Rent, and by the fame Fine grants a Reverfion in
Fee, or in Tail, to the third Conufor; it was faid that fuch
Fine thould not be received, becaufe that an Inflant cannot
be of more than two Times. 2. It was faid, that in Dzgges’s
Cafe the Ufes were raifed by Covenant out of the Eftate of
the Covenantor, which may be more eafily determined again
in his Poffeffion, than when Ufes are raifed out of a Reco-
very, by which there is 2 Tranfmutation of Poffeflion, and
all the Eftate divefled out of him who limits and declares
the Ufes. But it was anfwered and refolved by the whole
Court, That the ancient Ufes in the Cafe at Bar were 1e-
voked and the new Ufes well declared in the (4) fame
Deed : For 1ft in Judgment of Law there were not in this
Cafe but two Times concurrent in one Inflant, viz. the
Time of the Ceafing of the former Ufes, and the Declara-
tion of the new; for although the Revocation and the
Ceafing of the former Ufes are diftinguithed in Words; yet
in Truth they are one: For the Ufe which is revoked ceafes,
and the Ufe which ceafes is revoked. 2. It was refolved,
That altho’ no Ufe ceafes till the Writing of Revocation is
fealed and publifhed, and after the Sealing and Publication
thereof nothing can be added to it, yet it well flands with
the Words of the Provifo, and the Intention of the Parties,
that the new Declaration may be in the fame Deed ; for
both being contained in one and the fame Writing, firfl its
Operation fhall be to make a Deftru&ion of the former, and
eo inflante a Creation of the new Ufes; and this Word
(fuch) more properly extends to the fame Writing in which
the Revocation is, than to another; for (by fuch Writing )
is as much as to fay, per idem vel bujufmodi feriptum ; and
fo it {hall be taken in this Cafe. And this Word (/ball be)
fhall be faid future in Refpe of the Indenture, and in
Judgment of Law fubfequent alfo to the Revocation, and
altho’ thefe Claufes are contradiftory, and ex diametro pug-
nant, for the one deftroys and the other creates, yet the
Conftru&tion of the Law (which delights in making Recon=
cilement) makes a good Accord betwixt them, For to the
Intent that the new Ufes fhall be created, the Law ad-
judges that the Claufe of Deftrudtion fhall have the (b) Prio-
rity, although both be contained in one and the fame Deed,
and take Effe& by one and the fame Delivery. And as to
the Difference as to Ceafing of the Eftate moved in Digges’s
Cafle (where the Ufe was raifed by Covenant) and this Cafe
where the Ule was declared upon a Recovery, it was re-
2 folved
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~ refolved that it was all one, when he who makes the Revo-
cation is feifed or poflefled of the Land for the Reafon
-and Caufe given in Digges's Cafe ; for it was agreed-in that
Cafe, that the beft Conftruction of the Statute of 27 H.8.
of Ufes, is to make them fubje& to the Rules of the Com-
mon Law which are certain and well known to the Profef-
fors of the Law, and not to make them fo extravagant that
none fhall know any Rule to, decide the Queftions which
arife upon them, which will produce Incertainty, the Caufe
of infinite Troubles, Controverfies and Suits, which agrees
with the Refolutions in (4) Dillon and Frein’s Cafe, in the (4)Co.Lit. 23
firft Part of my Reports, f0. 137.b. and in Butler and Baker's
Cafe in the third Part of my Reports, fo. 25. and in Cholme-
ley's Cafe in the fecond Part, fo. 50. where it is refolved
that although Ufes at the Common Law might have ceffed
without Claim, yet now the Ufe is transferred to the Pof-
feflion; for the Pleading is, vigore fatuti, &c. de ufibus in
“poffef]. transferendis. So that now after the Statute, to fuch
(%) Qualities to which Eftates at the Common Law are E”’s‘f“'i%b-
fubje&, to fuch Qualities, Ufes after they are transferred 2Co.s3.b. 54,2
into Pofleflion are fubje& ; for the Ufe is transferred and in- €0 Lt 234
corporate in the Pofleffion, which agrees with the Refolution
in this Cafe. And on the fame Reafon it has been adjudged,
That if a Man bargains, and fells his Lands to another and
his Heirs, by Deed indented and inrolled, with Provifo,
that if fuch A& is done, that the Bargain and Sale {hall be
void ; and afterwards the Bargainor takes a Wife, and af.
terwards the Provifo is broken, before Entry the Hufband
dies, and it was adjudged that the Wife fhould not be en-
dowed ; for altho’ the Eftate of the Bargainee vefts by the
Statute of 27 H.8. by Execution of the Eftate of the Land
to the Ufe rajfed by the Bargain and Sale ; yet forafmuch as
the Hufband did not re-enter, he had not any Eftate in the
Land, whereof the Wife might be endowed. Nota.

F 2 The



Cr. Jac: 71, 72¢

Co: Lifl 308 b.

ParT VL

The Bifbop of BATH's Cafe,

* Trmm 3 Jac. 1.

In the Common Pleas.

I N Replevin between Bellamy PL and Fifb Defend, Fifp
made Conufance as Bailiff to William Lord H. for Das
mage-feafance ; the Plaintiff faid, That btefore the Lord W.
H. had any Thing, the Bithop of Bath and Wells was feifed
of the Manor of Blackford, whereof, ¢&c. in his Demefne as
of Fee in the Right of his Bifhoprick; and afterwards the
laft of September, 18 H. 8. by Writing made a Leafe to
Elizabeth Cofin, Widow, and Robert Cofin her Son, of the faid
Manor for 60 Years, 4 die confellionis ejufdem [cripti, abfg;
imperitione vaffi, with Refervation of Rent: And further pro-
vifum fuit per idem feriptum, qd’ f prad Eliz. ¢ Robert.
infra dill termin’ 60 annor’ ghrerint qd’ tunc. fratim & im-
mediate poff deceffum eorundem E. & R. & eor’ alterius di-
ulius viven. bene liceat prefato Epifeopo & Succefforib®  fuisy
in maneriwm pred’ com  pertinen’ reintrare.i The faid Eli-
zabeth died, and Robert furvived her; the Bifthop died,
and another is elected and eonfecrated, &'c, who, the laft of
Auguft, 22 H. 8. by Writing demifed the faid Manor to one
Clark, babend’ & occupand manerium * prad’ eidem Clark
Executoribus & Affignatis fuis, cum poff frve per mortem
Surfum reddit’, wvel furisfalturam prad’ Rob. Cufin accide
rit wacare, for threefcore Years, with Confirmation of the
Dean and Chapter. And aftegwards the Bifthop granted
the Reverfion of the faid Manor to the faid Lord W. H
and the Tenant attorned, and afterwards Robert Cofin,
within the faid firfk threefcore Years died, and the fecond
Leflee died, and the Intereft of the fecond Leflee came
to the Plaintiff, and the Defendant demurred on the Bar
to the Avowry. The Queftions in this Cafe were two.
1. Whether the fecond Leafe fhould ever commence. 2. Ad-
mitting it thould commence, when it fhould commence, As
to the firft it was objected, inafmuch as the fecond Leafe is

B i limited

2
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Jimited to' commence on one of three Accidents, that is to

35

fay, when the former Leafe thall determine by Death (2) or () cr. Jac, 71

Surrender, or Forfeiture ; if none of thefe Accidents happen,
that the fecond Leafe which is to commence on one of them
thould never commence: For it was faid, fuppofe that the
Leffees had furvived the fieft Term withour any Surrender
or Forfeiture, the fecond Term thould never commence, for
the Term ought to commence at the Time that the Leffor
himfelf limits it, and at no other Time ; and if the Com-
mencement be uncertain, or on an Accident.which never hap=
pens, or on a contingent, or a Condition impoffible, the Leafe
is void : For every Leafe for Years ought to have (b)) a cer~
tain Beginning, Continuance and End. ~Vide Say’s Cafe, Pl
Com. 270, 14 H. 8, 10.b. 21 H.7.38.b. 2 Mar. Br. Leafes
67.2. It was objeted, That if the fecond Leafe thould com-
mence at all; it fhould commence by the (¢) Death of the
Leflees, for this Accident happened, and not the other two,
and by their Deaths it fhould not commence, for by the
Death (as thisCafe is) it could not commence inPoffeffion ; for
the faid Provifo in the firft Leafe doth not make the Leafe
void on the Death of the Leflees, but gives Re-entry to the
Leffor and his Succeffors. So that ’till Re-entry (notwith-
flanding the Death of the Leffees) the Leafe- continues,
And therefore, forafmuch as the fecond Leafe is to com=
mence after the Avoidance of the firft Leafe by the Death
of the Leflees, for this Caufe, either it fhall never com-
mence, or the Term of the fecond Leafe fhall commence
from the Time of the Death of the Survivor of the Leflees,
As to the firft, it was anfwered and refolved, That it is,

2 Rol. Rep. 337
Godb. 419 1

(#) Co. Lit.45.b.
Plowd. 272. 2,
Carter 148,

(¢) Cr. Jac. 71,

true, that every Leafe for Years ought to have (d) a certain (4) co.Lic. 45.b]
Beginning, but that is to be intended when it is to take Ef- 1Kol 843, 345.

fe&t in Intereft or Pofleflion, then the Commencement
ought to be certain ; for a Leale for Years may be made

on a Condition or contingent Precedent; as if 1 (¢) grant to

N 4 . (¢) 1 Rol. 844,
you, that if you pay me twenty Pounds at Michaclmas next Co. Lit. 45. b.
following, that you thall have my Manor of D. for one and ¥k Com 272 &

twenty Years; now it is uncertain whether it will commence
or not, and in the mean Time till the Payment of the'Money,
it is not any Leafe, but it is fufficient that the Commence-
ment be certain when it is to take Effe&t in Intereft or Pof-
feffion. So it is true, that the Continuance of it ought to be
gertain ; but that is to be intended either when the Term is
made certain by exprefs Numbering of Years, or by Refe-

rence to a Certainty, or by Reducing it to Certainty by Matter cipe yag.

ex poff fatlo, or by Conftrugtion in Law, by exprefs Limita-
gion. As firft, if a Leafe be made for twenty-one Years, or any
- F3 other



{s) 1 Rol. 840.
Co. Lit. 45. b.
2 Rol. Rep. 402,
1 Bulft. 219,
(4) PL Com,
2730 &

(<) 1 Rol. 8435,
YL Com. 273. b.
Co. Lit. 42. a.
B. N. Q. 462,
468,

() 1 Rol. 845.
B. N.C. 462.
3 Rulit 300,
3 Leon. 157,

Ce) 1 Rol. 849,
Co. Lit. 45.b.
Plowd. 13.2,
372. b. Cr.Eliz.
§61.

Moor 479.

1 Co. 155+ b,
(f) 1 Rol.8s1.
1s H. 10. b
Palm, 203.

{¢) 1 Rol. Rep.
287,

1 Bulftr. 190,

3 Bulftr, 158,
Co. Lir. 45.b.

1 Rol. ¥y1.

Noy 143.

Turw. 214,
Salk. 413, 414,

(4) 5 Rol. 851
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other certain Term, ¢Fc. it is good for the certain Enumera«
tion at the firfl. 2. By Reference to Certainty; as if one
leafe the Manor of D. to L S. for (#) as many Years as /, has
in the Manor of S. and he has a2 Term for ten Years, L S.
fhall have the like Term. So if a Leafebe made to another
during the (b) Minority of 1 G. and he is of the Age of ten
Years, now this is a good Leafe for eleven Years, if L G.
fhall fo long live. Butif the Wife of L be great with Child
with a Son, and a Leafe be made until the Iffue iz ventre
Ja mere fhall come to full Age, this is not a Leafe for Years;
for at the Time when the Leafe is to take Effe&, it is incer-
tain when the Son will be born, and by Confequence the
Commencement, Continuance and End thereof is incertain,
And when a Leafe for Years fhall be made good by Refe-
rence, the Reference ought to be to a Thing which has ex~
prefs Certainty at the Time of the Leafe made, and not to
a poffible or cafual Certainty. And therefore if (¢) I have a
Rent of twenty Shillings per Annwn in Fee iffuing out of
Black Acre, payable yearly at the Feaft of E4ffer, and I grant
the fame Rent to you till you fhall have received of the fame
Rent one and twenty Pounds; in this Cafe you fhall have
this Rent for 21 Years, for it has Reference to an exprefs
Certainty, viz. to a yearly Rent which is twenty Shillings
per Annum in certain. But if a Man (d) leafes Lands of the
Value of twenty Shiliings per Annum till one and twenty
Pounds be levied of the Iflues and Profits, it is but a Leafe
at Will without Livery; for it is not certain that the Land
fhall be every Year of one annual Value. And fo it was re-
folved, Pafch. 24 El. per totam Gwiam, in Communi Bancos
2. When a Leafe fhall be made good by Matter ex poff fatto.
It was refolved, if a Man makes a Leafe from the Feaft of
St. Michael, for as many Years as LS. fhall (¢) name, in this
Cafe, if LS. name a certain Term (in the Life of the Leffor)
it is a good Leafe by Matter ex poff fallo. So it is of all
Leafes which are to commence on a Condition precedent,
And as to Potkin’s Cafe in (f) 14 H.8. 10. b. which was
cited by the Counfel on both Sides in this Cafe, where the
Cafe was, That Potkin, 10 H.%. demifed a Wood to the
Defendant to commence at the Feaft of St. Michael next
following, pro term. unius anni (g) & fic de uno anno in an-
num, quamdiu ambabus partibus placweris, and there two Ju-
ftices againft two. It was now refolved, per totam Curiam,
that in fuch Cafe after three Years ad maxiuwm, it was but
a Leafe at Will, becaufe beyond that, the Term has not
any certain Continuance or Determination; and on the
Matter iy no other, than if one demifes Lands for fuch
Term as (h) both Parties fhall pleafe, this is but a
Leafe at Will, becanfe the Term is altogether incertain,
But if 2 Man leafes his Land for Years, itis a good Le;fe

on
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for two Years, becaufe it {hall be taken good for fuch 2 Num=

ber with which at leaft the plural Number will be fatisfied,

and that is with two Years, It was allo refolved, That it is

ufual when the (2) King’s Leafg is doubtful, whether it be () 4 Co. 35.b,
good or not, and another is to take a Leafe of the fame 316 37 b
Lands, he will make his Hsbendum to commence (if any 6Co.ss,56. a.
former Leafe be) ¢4¢. after the End or Determination of the Plowd:192.2
former Leafe; and if there be no Leafe, then from fuch a

Feaft for a certain Number of Years, and (God forbid) but

that thefe Leafes fhall be good and effectual ; for in the

Judgment of Law it has a Commencement fufficiently cer-

tain; for in the Eye of the Law the former Demife is

cither good or void, and therefore in the King’s Cafe, which

is ftronger than the Cafe of a common Perfon, fuch Leafe

has by éonﬁru&ion of Law a Commencement certain enough.

So if A. (b) reciting that B, has a Leafe for Years, demifes () O renl. ss.
the Land to C. for Years, to commence after the End or §’§'_‘gf‘;;*‘:;;f’»
Determination of the former Leafe, and in Truth there is B.N.C. 395
not any former Leafe, the Leafe to C. fhall commence pre- ,;Jf‘,;fs’,;;“”
fently; for in Judgment of Law, a void Limitation of a 153 154, 155,
Commencement, and no Limitation, is all one. As to the g 137 &

e ar . . P Car. 399, 502,
fecond Obje&tion, it was refolved, that in Conftrution of Law Hob.73, 128,

on the Commencement of Leafes, the firongeft fhall be &%, f"CoL,]:a
taken againft the Leflor, and moft beneficially for the Leffee, Dyer 9]3-pl- 28.
And in this Cafe it is true, that the firft Leafe cannot ;gofg o
determine by the Death of the Leflees, becaufe on their r And.3.'pl 5.
(¢) Deaths a Re-entry is given; fo that till Re-entry the 5. 1oates 6a.
Leafe cannot determine by their Deaths; and forafmuch as () €r. Jac.71.
there was not any Re-entry in Truth, the firft Leafe deter-
mined by Effluxion of Time, and not by (d) Death, Sur- (4) cr. Jac. 72,
render, or Forfeiture. But the Words of the Habendum of '
the fecond Leafe, are notonly cum per m@aftem, ¢, vacars con=
tigerit, fed cum poff, ffve per mortemy COC. vacari eontigerii s
i e ﬁ‘fﬁﬁte{ﬁ & not became void Ger miario
yet certain it is that it becomes void, (viz. by Effluxion of (¢) cr, Jac. 72,
Time) poff mortem of the Leflees ; forafmuch as both died
before the Determination of the Leafe, and, as has been
faid, the ftrongeft Conftruction fhall’ be taken againft the
Leflor, and the moft beneficial for the Leflee, and that is,
that the fecond Leafe fhall commence either after the Re-
entry by Force of the Provifo, if any be, and if there be
none, then after the Dete;)mination and End o§ ‘th;r ﬁr{’ck:.[‘erm.
And Wrotefley's Cafe in Pl 192. 4. was cited, (f) where a , :
Woman Lgﬁee for Years, took Hufband, and the Wife dy’d, %fyzféﬁ,‘ s
and he in Rev'n leafed the Land for Years, to commence after
the Term demifed to the Hufband, where in Truth the firft
Demife was made to the Wife, End by A& in Law transferred

F 4 to
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to the Husband ; and yet by reafonable Conftru&tion it was
there refolved, that the Land was by the Woman demifed
to the Husband to make the Leafe have a good Commence-
ment. It was alfo agreed in this Cafe, that the fecond Leafe
did veft prefently in Point of Intereft, and did not depend
. in Contingency, to take Effe¢t in Pofleffion, or at the End
of the former Term, if by none of the three Accidents the
firft Leafe became void in the mean Time; and which of
them fhould firft happen, the Leafe fhould commence; for
() LitRep 30: it was refolved, that if a Man () makes a Leafe for Years
2 Sid- 165, 166. to commence after the Surrender, Forfeiture, Determina-
tion or End of a former Leafe, in this Cafe the Leffee has
not any Ele&ion to have the fecond Leafe either on the Sur-
render or Forfeiture, or End, as he fhall ele&, but which of
them fhall firft happen, the fecond Leafe which before con-
fifted in znterreffe termini, fhall begin in Poffefion. And
therefore fuppofe that in fuch Cafe the firft Leflee furren-
ders to the Leflor, the fecond L.eflee cannot eleét that his
Leafe fhall commence afterthe Expiration of the Term, but
prefently by the Surrender-his Leafe comes in Pofleffion,
Rsymond 32 and from that Time the Years of the fecond Leafe fhall
incur; for thefe Words (which of them fhall firft happen) -
are implied in Law. ,

~
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The Dean and C/yapter of

Worcefter’s Cafe.
" Trin 3 Jacobi 1.

_ In the King’s Bench.

HE Dean and Chapter of Worcefler were feifed of the
Manor of Hambleton in Fee, in Right of their Church

of which Manor one Henry Gardiner was a Copyholder for
Life of certain Land whereof the ancient Rent was eight
Shillings and eight Pence, payable at four Days of the Year,
viz. Quarterly, and Heriotable at the Death of the Tenant,
the Copyholds of which Manor were grantable by the Cu.
flom of the Manor for three Lives. "The Dean and Chap-
ter, Anno 24 Eliz. by Deed indented under their common
Seal demifed the faid Lands to the {aid Henry Gardiner and
his Affigns for the Lives of Jobn, Richard, and Margaret
Gardiner, and the Survivor of them; and afterwards the
Dean died, the Succefl. and the Chapter entered to avoid this
Leafe, and the Queft. was, Whether this Leafe was to be avoid-
ed by the Stat. of (4) 13 Eliz, cap. 10. or not? And it was
argued, that this Leafe fhould be avoided for four Reafons.
Firft, That the faid Leafe was made for the (4) Lives ot
others, in which Cafe it might happen that there might be
an Occupant who would not be fubje&t to Waft, no more
than Tenant by Statute-Merchant, or Tenant by (¢) E-
legit, ¢'c. who come in by the Law without any Demife.
Vide 16 Ed. 3. Wafl. 100. 21 Ed. 3. 26. For although there
is not any exprefs Claufe of Reftraint of Leafes without Im-
peachment of Waft, as in the Statate 32 Hen. 8. cap. 28.
vet fuch Leafe is againft the Intent and Equity of the faid
Statute of 13 Eliz. for as it appears by the Preamble, The
Statute was made againft unreafonable Leafes ; and it is un-
reafonable that a Leffee fhould at his Pleafure commit
Waft and Deftradtion, whichis againft the Commonwealth,
for Intereff Reipublice ne fuz re quus male wtatur. Alfo itap-
pears by the Preamble, That the Stat. was made againft De-
cay of Spiritual Livings; and thetefore, if Dean and Chapter
make a Leafe for Life, the Rem’r for Life, the Rem’r for Life,
this Leafe is not warranted by the faid A&, becaufe it is %}if glll-
T - nifhable

0ccuganc; of 2
Copyhold,

3 6 Mod. 63, 64,

665 Cce 16-

(2) 3 Co. 6. b
Moor 4595 593.
fiu. o2,

1 Leon. 306+
Sav. 128, 1290

4 Co. 76. 2.
Do&. pl. 337

1 Rol. Rep- 151,
1525 154> 161,
1685 171, 403«
Cr. Car. 259¢
Cr. Jac. 76.

Cr. kl. 18, 430+
10 Co. 60. be

2 Rol- Rep. 164.
1 Jones 263, 264+
Vaugh. 197,

204

2 Co- 46- be
11 Co. 67. a.
Co. Lite 43. 2
44+ 2. 301 2o
342+ 2

Goldsbe 171,

§ Cos 14+ 3. be

1 Brownl 182.
3 Keb. 108.

3 Bulftr. 291
(6) Cr. Jac. 76.
Cr. Car. g5
(¢)F:N.B.5s8.h.
Regs Orig. 75«as
2 Kol. 826+

Ce. 1it. 4t- be
Cr. Eliz. g5. ¢
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nifhable of Wafte. 2. It was objefted, That this Land had

(2} Cr.Jac.50, Mot been (2) ufually demifed ; for a Demife in this Cafe is
76 to” be intended of a Demife at Common Law, and not 2
cuftomary Demife, whereof the Common Law doth not take

any Notice. 3. That the antient Rent was not referved,

nor was the Benefit which the Copyhold Eftate yields to the

¢ 2 Rol. Rep. Lord, (b) referved ; for the Heriot thereby is loft; and it
& acons,  Was mot the Intent of the A&, that any Prejndice of any Be-
Palm. 506, nefit which is of Continuance, as doubling of the Rent,
' every 3 or 4 Year, or a Heriot, or other Benefit at the Death

of every Tenant thould be loft. 4. The Rent referved was

L) Cr. Jac.76, not (¢) payable as it accuftomably had been paid; for now
& Lit ag b, it is referved to be paid every half Year at two Feafts, where
5 Go. 5. b. it was payable at four Feafts of the Year before. And it was
3Chan-R- 110 £33 that it was more beneficial for them in Reverfion, to
have it payable at four Days in the Year, than at two Days ;

and ali beneficial Incidents to the Rent are to be referved =

And to that Purpofe the Lord Mountjoy’s Cafe was cited,

which you may fee in the fifth Part of my Reports; for by

the fame Reafon where the Rent has been referved at two

Days, it may now be referved at one Day, which will be pre-

judicial to them in Replevin in Hindrance of Hofpitality,

which the Statute (as appears by the Preamble) intended to

advance. As to the firft, it was anfwered and refolved, That

a Dean and Chapter, ¢ are reftrained by the Equity of

the faid A& to make Leafes difpunifhable of Wafte, for

ggf Moor 263 the Caufes alledged on the other Side. But it was alfo re-
2 Bulft. 11,32 folved, That an (d) Occupant fhould be punifhed for (¢) Wafte,
Hidgm 2.  becaufe he has the Eftate of the Leflee for Life; for the Sta-
Cr.Car. 477 tute of Gloucefler, cap. 5. gives an A&ion of Wafle againft
CrElsh 7 him who holds in any Manner for Term of Life or Years,
Vangh. 187,188, and an Occupant holds for Term of Life; but Tenant by
I oo ioe  Statute-Merchant, Statute-Staple, or (f) Elegit, do not hold
395,196,198,  for Life, or Years, and therefore they are out of the Sta-
o rosa0s. tute. And therefore Leafes for the Lives of others, are
() Vaugh.30+ within the faid A& of (g) 32 H.8. cap. 28. concerning
i b Leafes made by Tenant in Tail, as well as they are within
b st this A& of 13 Eliz. Asto the fecond Objetion, it was an-
3o Co.s.2.  Iwered and refolved, That the {aid Efiate granted by (») Cos
?I{%d'.q;é& §’ 'n. PY, was in Judgment of the Common Law an Eftate at Will;
CRorse.’ " and without Queftion, Lands which have been accuftomed
?“;1-&2‘5;7;9' * to be demifed at Will by thofe who have the Inheritance
€% Tac.76, 7. of the Lands, rendring Rent, are Lands accuffomably letten
:”‘S %{2,::4\4357 to farm within the faid A& And according to this Refo-
3 Co. 8. a. lution was the Opinion of the whole Court of Common
aerise:.  Pleas, Pafch. 3 Jacobi. Vide Heydon’s Cafe in the 3d Part of
Co.Linae.b.  my Reports;  As to the third Obje&ion, it was anfwered
grlenom and refolved, That the faid A& of 13 Eliz. doth not a-
€:) Co. Lir. 420, void the Leafe, if the (2) accufomed Yearly Rent or more be

Cro. Jac. 76,77 referved ;
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‘Thing, nor a Thing depending on the Rent, it is fufficient

if () the yearly Rent be referved. As to the fourth Objec- (2)Co,Lit 445
tion, it was alfo anfwered and refolved, That it is fufficient, if jo5.  © 7
the accuftomed Rent be referved Yearly at one Time ; tor L7572
the Words of this A& are, whereupon the accuffomed pearly Cr.'lac.76, 1
Rent or more [ball be referved; and therefore if the Rens be T far- 27
Yearly referved, the Statute is fatisfied, by Reafon of this ; Keb. 107, 108
Word (Zearly); and fo there is a Difference between this 5 €% 7P
Cafe and the Lord Mountjoy’s Cafe; for there wanted the

Word (2¢arly) which explains the Intention of the Makers

.of the faid A& of 13 Eliz.

[See 6 Mod. 64. No Occupancy can be of a Rent-Charge,
nor of a Copyhold fans fpecial Cuftom. ]

Berramys Cafe.
Pafch. 3 Jac. 1. Rot. g8o.

In the Common Pleas.

T/ Alker brought Trefpafs againft Bellamy for carrying away cy. ac, 102,
his Goods, &. The Defendant conveyed to himfelf a * Rol 471

Houfe by Feoﬁ’mcnt, and juftified for Damage-feafance ; the

Plaintiff, pleaded a Leafe made to one, of this Houfe, forYears,

by the Feoffor, by Deed indented, before the Feoffment, which

the Leflee did affign to him; the Defendant confeffed the

Leafe, but faid, that the Leafe was on Condition that he

fhould not let or affign over his Leafe without Licence by

Deed of the Leffor, and alledged that the Leflee without Li-

cence did aflign to the Plaintiff'; the Plaintiff pleaded the Li-

cence of the Leflor to the Leflee by Deed, without faying

(4) bic in cur. prolat. and for that Caufe the Def, did demur (o) stir. 193

in Law. And altho’ of Neceflity the Licence ought to be Cr-lac.70; 50z

by Deed, and the Reafon and Caufe that Deeds are fhewed

to the Court is, becaufe it belongs to the Judges to adjudge of

the (b) Sufficiency or Infufficiency of them ; yet it was refol- ) co, Lir. 356,

ved, that thePl. need not fhew it in this Cafe for three Rea- 121.b. 225.a.

fons. 1. Becaufe the Pl. doth not (¢) claim by the faid Deed ‘;OCS},_:;;? b.

of Licenceany Intereft in the Houfe, but the Licence is meer (Hgbé“? ,

collateral to the Intereft of it, and pleaded only to excufe the 55, ** **

Forfeiture of the Leafe, and is not like a Releafe or Confir- Plwd. 14-2.

mation, for they transfer the Right. 2. A good Difference ]x(vas Cro. Jac. 0.
taken
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taken and agreed when a Deed is requifite ex inffitutione
Legis, and when ex provifone bominis ; for when it is re-
quifite ex inflitwione Legis, there it ought to be fhewed in
Court ; although it concerns a collateral Thing, and transfers

" or conveys nothing. As if the Mayor and Commonalty of

London have an Eftate for the Life of 7. 5. if in that Cafe

- the Mayor and Commonalty attorn to the Grantee of the

€s) 2 Rol 135,
Plowd. 208, a.
Dy. 328.pl. 90

2 Inft. 551,
aInft. 112,

(+) Do&. pl. 87.
(¢) Cr, Jac, 103+

Reverfion, the Law requires that it {lrould be by Deed;
for, notwithftanding the Grantee doth not claim in by them.
who attorn, and that an Attornment is but a-Confent; yet
in Pleading, the Deed of Attornment ought to be fhewed,
for the Deed is requifite ex inflzturione Legis in fuch Cafe.
But when a Deed is requifite ex provifone hominis, there
the Provifion of Man fhall not change the Judgment of Law
in fuch Cafe ; Asif a Man makes a Lealfe for Years of Land
to A. on Condition that he fhall not aflign it over but by
Deed only, and not by Parol ; in this Cafe ex grovifone ho-
minis, the Affignment ought to be by Deed, but becaufe
ex influutione Legis, a Deed is mnot neceflary to the Af-
fignee, he may plead the Affignment without fhewing the
Deed. And if the King’s Fermor brings a (4) Quo minus
in the Exchequer, he ought to (b) alledge that he is the
King’s Fermor to enable him to fue there; but he need not
fhew it to the Court, for that is meer collateral to the Ac-
tion. 3. In the principal Cafe the Licence was (¢) executed,
and had not Continuance, Vide 6 Rich, 2. Monftrance des
Fuits 157. 28 Hen. §. 29 Dyer. 18 Ed. 3.56. 44 Ed. 3. 11. 22,
45 Ed. 3. 28. 18 Hen. 4. 11 Hen. 4. 39. 8 Ed. 3. 19. 18 E.
4. 12. 40 Ed. 3. 10. Flowd. Com. 149. 21 Hen. 7. 9. per
Frowike." 43 Af. . 24. 8 Af. p. 11. 24 Af]. p. 2. 20 Zff.
£-19- 24 E. 3 52 o '

HeNry
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Henry Fincr's Cafe.

Hill. 3 Jacobi 1.

In the King’s Bench.

THomas Moon brought a Replevin againft Daniel Crat,
and Thomas Baldwin, who made Conufance as Bailiffs
to Henry Finch, Efq; becaufe the Place where, T, was
Parcel of the Manor of Eazffwell, whereof the Lady Finch
was feifed in Fee, and by her Deed dated 6 Eliz. did grant
to the faid Henry Finch her younger Son, an yearly Rent
of 20l excunt de prediil, Manerto de Egflwell inter alia,
per nomen maneriorum de Eaftwell, Otterplea, Pothery, &
Seton, & me[[uagiorum, terraram, tenementorwm, ¢ bere-
ditamentorum difle Katberine, [cituat., jacen. ¢ exiffen. in
parochiis de Eaftwell, Weflwell, ¢ Challock in Com. Kanc.
aut alibi in eodem Come dill. Maneriis frve eorum aliqui qmo-
quo wodo [peltant. wel pertinent, to the faid Henry Finch,
and the Heirs of his Body, payable at the Feafts of the An-
nunciation and St. Muchael, by even Portions, with Claufe
of Diftrefs, ¢&z, And for Rent arrear they made Conufance.
The Plaintiff prayed Oyer of the Deed, which was entred,
in bec verba, ¢& babuit, and faid, that preter ¢ ultra the
2id Manors of E.O.P. and S. and the Premiffes appertain-
ing to the faid Manors, the faid Lady Finch at the Time of
the granting of the faid Rent, was alfo feifed of one Acre
of Land in Fee in Challock aforefaid, and died feifed, which
defcended to Sir Mozle Finch as her Son and Heir; and that
the faid Henry Finch had abated in the faid Acre, and fo
continued feifed by Abatement: Upon which the Defen-
dants did demur inLaw. And the Queftion was, whether
the faid Acre of Land (which was not Parcel, nor appertain-
ing to the faid Manors) was by the Words aforefaid charged
with the faid Rent, or not; or whether the faid Manors
and the Land thereunto belonging thould be only charg-
ed, or not. And after many Arguments at the Bar, and
the Cafe well debated ar the Bench, it was adjuqlg,ed,

. hat

39

2 Rol. 51,

clv. 8a.
Co. Ent. §g0.
nu, o.
1 Brownl. 184,
185, .
Winch. 915 g2¢
2 Brownl. 53.
2 Rol. Rep. 261
Hob. 175.



(4) 2 Rol. Rep.
261.

Winch, go, 92,
Hob: 175.

(b) Lit. Rep.
208

() Lit. Reps
208.
Winch- 74.

(d) 1 Brownl
185

Yelv. 82,

Lit- Reps 210,

€e) 11Co.3.b.
10 Co. 133. 2«
Co. Lit. 146. b.
Cf) Co. Lt
223. b.

Henry FiNcH’s Cofe.  PART VI

That the fatd Rent was not iffuing out of the faid Acre of
Land, but (4) only out of the faid Manors and Land apper-
taining to them. And the chief Reafon and Caufe of their
Judgment was, becaufe in this Cafe there is but one Granf,
and one and the fame Sentence; for there is not a full Pe.
riod nor an End of the Sentence, before the Conclufion of
thefe Words (aut (b) alibz, ¢&c.) And the Difference is be-
tween two diftin& Sentences importing feveral Grants, and
one and the fame Sentence ; as if the Grant had been Dedz
& Conceffi annualem redditum 20\, exeunt de manerio de D,

terris ¢ tenementis meis in D. S. & D. in Com. K. & de
terris € tenementis meis alibi in eodem Com, dit. Manerio
Jpettant. & pertin. In that Cafe there are two Sentences,
and each one may well fland by itfelf, for there is a Repe-
tition De temris ¢5 tenementis, which amplifies and enlarges
the Lands and Tenements, out of which the Rent fhall
iffue ; but in the Cafe at Bar there is not any Repetition
or Enlargement of Lands or Tenements after the aut (¢)
alibi 3 but the gut alibi doth not enlarge the Grant of the
Rent to iffue out of other Lands or Tenements, but enlarges
the Towns or Places, in which the Lands before charged
extend ; as if he had faid, iz Psrochia de E.W. & C. aut
alibi in Com. K. dift, maner. fpefl. fen pertin’, for bec verba
in hoc cafu tranfpofita idem fgnificant: Alfo, altho’ this Con-
jun&ion disjunétive (4ut) in this Cafe amounts in Law to
a Copulative ; yet it was well obferved that (d) (4ut) was
never put for the Beginning of a Sentence, but always asa
Continuance of a former Sentence, in the fame Manner as
(una cum) conjoins the Matter fubfequent to the Matter pre-
cedent. Alfo here in the principal Cafe, thefe Participles
Jpetlan’ & pertinen. in Confirudion, agres to thefe Words
Mefuag. terr. tenement, © bereditament. for there are no
other Nouns to which they can properly agree; but as ic
has been faid, if there had been after the (4wt 4libi) any
new Iteration, or Mention of Lands or Tenements, with
which thefe Participles [pellan. €& pertinan. might agree in
true Conftrudtion, then there might be a Difference.

Note Reader, although (e) AMale grammatica non vitiat
inflrumenta, yet in expofitione inflrument. m1la (f) grammas
sica, quod fierz poffis, vitandu eff. :

Sir
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S ANTHONY MILDMAY'S
C&ife.

Mich. 3 Jacobi I

In the King’s Bench. :

T HIS Term, the Cafe on a fpecial Verdi&t in an A&ion i cae beguiy
' of Trefpafs, done at Newton in the County of North- Eill-4s ElL
4mpron , between Fames Hether[all, Leflce of Humphrey 5%
Mildmay, Efq; Plaintiff, againft Sir Anthony Aildmay, Knt.

Def., (which was mutatis murandis all one with (&) Gorbet's (s) 1 Co. 85. b2
Cafe reported by me in the firft Part of my Reports, f. 84.) "’;‘3"” 601, 6324

rs . ) 633,
was argued at the Bar, as it had been in fundry Terms paft ; Co.En. 673.
nu. 21,

and was alfo argued by the Judges: And this was adjudged [0, .

againft the Plaintiff according to the Judgment given in Cor- 42. exf. 1240
ber's Cafe. And in this Cafe fome Points on great Confidera- Zcﬁ;’ Foey gg: ‘

tion were refolved, which were not-moved in Corbet’s Cafe ; Wlénkc’h-s&
1. That all thefe (4) Perpetuities were againft the Reafon %Le‘o,;‘,‘ZZg_

and Policy of the Common Law ; For at Common Law () 10Co. 42.b:
Cr. Jac.697,698.

{(¢) all Inheritances were Fee-fimple, as Littleton faith, lzb. 1. E,) Co. Lit. 1. b
cap. Effate-tazl ; and the Reafon thereof was, that neither D@&’%‘Csm 37- %
¥ ords fhould be defeated of their Efcheats, Wards, ¢°c. nor Tib. 1. capt.“z;,
the Farmers or Purchafers lofe their Eftates or Leafes, or zzj 195 39, 315
be evicted by the Heirs of the Grantors or Leflors; nor fuch blowd. 3. b.
infinite Occafions of Troubles, Contentions and Suits arife, §§‘Obl',_5f;§;b.-
. But the true Policy and Rule of the Common Law in this 235.b. 2462
Point, was in Effe&t overthrown by the Statute de (d) Donis 3525 cape.

<ondztionalibus, made Anno 13 E. 1. which eflablifhed a ge- ibid. 5. a.
neral Perpetuity by A& of Parliament, for all who had or f'&ff;j i

would make it, by Force whereof all the Poffeflions of 1Co- 4% b. 48. 2.
England in Effe& were entailed accordingly, which was a_s'b’f' &‘5;_*};_ Log.
the Occafion and Caufe of the faid and divers other 2 Co-45. b% b

: > Qe 0a R+ « U
Mifchiefs. And the fame was attempted and endeavoured §;p. 3;_‘1_5

to 4 Co.4.b.
§ Co- 14.b.

€Co.4T. 2. % Co.21.2- 323 41,32 8Co.35.be72.bs 9Co. 105.2. 11Co.92.2. 12 Co. 81,
1 Rol.Rep. 48, 1535 155, 162, 385. 2 Rol.Rep. 197, 317, 318, 383, 410, 447, 1 Leon: 83,282, Ra-
ftal's Entr. 360.b. &c- Hob. 293, 2 Inft. 332, &c.  Savil 67, 88.  Poph. 34, 128. Cro. Car- 42,
43, 455 533+ Co. Lit. 18. bs 19. 2. b. 24. 2, 60.a- 2240 @ 262. 2+ 327.b, Carter 23. Latch.67. Godb.
308, §67. O. Benl.163. Vaugh, 365, F.N.B.211.b. 3 Bulltr 186, Vet Nato Br-roora. 143. b
Raftal Tailee Lit feqte 13, 362, 440, 2 Ander(, 11, 14



€2} Godb. 303.

€2} Godb. 303:
Co- Lit- 392+ be
26 H. 8. ¢ 13-
33 H. 8. ¢ 20

{)10Co.37-2. b+
1 Co. 131+ b-
Co. IBit- 361 b.
372+ be

(:yodb- 308.
Hard. 209

1 Bulftr- 159+

12 E. 4. 19,

20, 21+
(d) 11 Co- 69 a.
13 Co. 43.
2 Inft. 26+
Hawk. Max.

11y 452-
ie) 1 Co. 84 a.
83-
Moor 364«
Cré Tace 697,

b. 130. a.

698 )
8 Co» 17. a¢
(f ) x Co. 85-

(g) Cr.tL 379

Co. Lit- 2752

Raym. 355

1 Co- 87- b.

13 Co- 64+

8 Co. 1.

Lucas 412,

{h) Raym. 355

Dyer 274+

Dl 40, 41

1 Jones 460.

1 Kebe 265

606

?m- Car. 543+

i) Dyer 369¢

Pl 485 49-

2 Leon. 54
k) Moor 364,

§ 445 632, 633,

3 Co. 86.b.

87. 2. 130.4.

133.b.

8$Co.17.0. b,

Cro. El 3746,

Raym. 355,

Sir ANTHONY MILDMAY’s Cafe. PART VI,

to be remedied at divers Parliaments and divers (2) Bills
were exhibited accordingly (which I have feen) but they
were always on one Pretence or other rejeted. But the
Truth was, That the Lords and Commons knowing that
their Eftates«tail were not to be forfeited for Felony or
(b) Treafon; as their Eftates of Inheritances were befote
the faid A&, (and chiefly in the Time of H. 3. in the Ba-
rons War) and finding that they were not anfwerable for the
Debts or Incumbrances of their Anceftors, nor did the Sales,
Alienations or Leafes of their Anceftors, bind them for the
Lands which were entailed to their Anceflors, they always re-

je&ed fuch Bills: And the fame continued in the Refidue of

the Reign of E. 1. and of the Reigns of E. 2. E. 3. R. 2.
H. 4. H. 5. H. 6. and ’till about the (¢) 12th Year of E. 4.
‘When the Judges on Confultation had amongft themfelves,
refolved, That an Eftate-tail might be dockt and barred by
a Common Recovery ; and that by Reafon of the intended
Recompence, the Common Recovery was not within the
Reftraint of the faid Perpetuity made by the faid A& of
13 E. 1. By which it appears, That many Mifchiefs arife
on the Change of a Maxim, and Rule of the Common Law,
which thofe who altered it could not fee, when they made
the Change; for (d) Rer’ progreff. offendunt multa, que in
initio precaveri feu previderi mon poffunt. 2. It was refole
ved, That it was (¢) impoflible and repugnant, that an Eflate-
tail thould ceafe as if the Tenant in Tail was dead, (had he
Iffue or no) for an Eftate-tail cannot ceafe, fo long as it con-
tinues ; but here his Intent was to continue the Eftate-tail;
and to ceafe it in Refpe& of the Party offending only, and
not as to any other, which is impofible, repugnant and
againft Law; For every Limitation or Condition ought to
defeat the ( f) whole Eftate, and not to defeat Part of the
Eftate, and leave .Part not defeated ; and it cannot make an

 Eftate to ceafe quozd unam gperfonam, and not quosd ale-

ram: But an (g) A& of Parliament may make an Eftate
ceafe as if one were dead, 21 H. 8. that by the Acceptance
of a fecond Benefice, the firft fhal]l be void as if he were -
dead, and in 10 Eliz. Dyer 274. (b) there is Reftitution by
Parliament with a Quoad. So the Policy of the Common.
Law may make a Quoad, as in 22 Elz. Dyer 369. (i) a
Marriage infra annos nubiles, is perfe& quoad dotem, and
quoad other Purpofes it is but inchoatwm & imperfeltum.
So if two are jointly and feverally bound in a Bond, and
Judgment is given againft one, by which it is become
of Record as to one, but as to the other it remains a
Writing as it was before : But no Condition or Limita-
tion framed by the Parties Words in his Deed, can make
one and the fame Eftate in any Lands (%) ceafe as ©

one
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one Perfon, and bein effe as to another, or ceafe for one ‘
Time, and revive afterwards (as a Rent (4) newly created (1131 e ?7];;
may.) And none can have an Eftate in Tail, bat Parties in Dower 153
Efate fecundum formam domi 3. It was refolved, that if a [ETsSech-se
Man makes a Gift in Thail, on élondxtion, that he fhall not 1o H.7. 13.b.
fufler a (b) Com. Recovery, that this Condition is repugnant 52%:3; €oeiise
to the Eftate-tail, and againft Law. For there are divers In- 1y Leon.33.
cidents to an Effate-tail. 1. To be difpunithed for (c) Waft §55:7:%
2. That his Wife thall be (4) endowed. 3. The Husband of Go. 128.2.b-
a Woman Tenant in Thail after Iffue, ﬂla]? be Tenant by the 337 238 be
(¢) Curtefy. 4. That Tenant in Tail may fuffer a Common 223.b. 224. 2.
ecovery, and thereby bar the Ffiate-tail, and the Revers kit 7
fion or Rem’r alfo. And thefe infeparable Incidents which Cart.23. ‘
the Law annexes to an Eftate-tail, cannot be prohibited by ,?CZOB?;“;" o
Condition. And therefore if a Man makes Gift in Tail on 1 Rol. 13.
Condition that the Donee fhall not commit Waft, or that his i}}?s‘;é?‘;;,_
‘Wife thall not be endowed, or that the Hufband of 2 Woman Co- Lit. 27. b
Tenant in Tail after Iffue fhall not be Tenant by the Curte- zlc"o‘f',z‘;?;,
1y, or that Tenant in Tail fhall not fuffer 2 Common Recove- Dr-&Stud. lib.2
1y, thefe Conditions are repugnant and againft Law, becaufe ?;?'bf'; N ”
by the Gift in Tail, he tacitly enables him to commit Waft, Watt 1a.
that his Wife fhall be endowed, and to fuffer 2 Common Re- (g2 boms o7
covery. And therefore it is répugmant to reftrain it by Con- 1o Co. 38 b
dition, for that would be to give a Power, and to reftrain the éo.oL!ﬁlfiﬂt. 2.
fame Power in one and the fame Deed. And as to the Cafe Dy 243 ol:s7,
of Dower, vide 22 E. 3. 19. Ascord, 17 El. Dyer 343. the Earl cegxfuc (;':2.8 a
of (f) Arundel’s Cafe. And altho’a Com. Recovery is buta ! Ral. p18.
common Affurance, yet by the Law every Tenant in Tail has (f) Jenk. Cent
Powek to fuffer it to bar as well the Eftatestail, as the Rev'n 242 3 Co- 342
or Rerr over: and fach A& in Refped of the intended *° 37 " **
Reécompence, is not reftrained by the Stat. de Donis condi-
sional’ as it has been faid. But Tenant in Tail by a Common
Recovery has poseflatem alienandz, notwithftanding the faid
Stat. As if a Man (g) before the faid Stat. had made a Gift () 1
to one and to the Heirs of his Body, in this Cafe goff grolem =+
Jufcitatam, he had by the Com. Law puseflaterm alienand: ;
and therefore in the Tame Cafe, if the donor add fuch a Con-
dition, that after Iffue the Donee thould not alien, it was re-
folved that the Condition in fuch Cafe had been repugnant
becaufe after Iffue, by the Common Law, the Donee had
poreflatem alienandz, and then in one and the fame Deed to
give him Power poft (h) prolem fufcitasam goscflatem alie-
nandi tacite by the Law, and in the fame Dezd to refirain
him of that Power, is repugnant and againft Law. Parz rs-
tiome after the'Stat, if 2 Man makes a Gift in Tail, on Condit,
that he fhall not fuffer a Common Recovery, it is repugnant ;
for by the Gift in Tail he has given Power mmplicite to
fuffer 2 Recovery. So if a Man makes a Provilo, That
Warranty and Affets thall no(t?K bar the Iflue in Tail, or

that

(k) Co. Lix

234. 2.
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(2 Co. Li.  that a collateral (4) Warranty fhall not bar the Iffue; or
2 s i1 the Donor, thefe Provifoes are againft Law and repugnant,
13 H.7.24.2. 6 Eliz. Dyer 227. A Provifo good at the Beginning, by Con-
fequence may become repugnant, as if a Man by his Deed

) Co.Li~  grants a Rent for Life (), Provifo that he fhall not charge
136 b. - Co. his Perfon, this is 2 good Provifo, yet if the Rent isarrearand
f,f ;’3‘, Py 227 the Grantee dies, his Ex’ors fhall charge the Perfon of theGran-
tor in an A&ion of Debt ; for otherwife they would be with«
out Remedy, and therefore now it is become repugnant, and

by Confequence void : But it was refolved, that if a Man
(} Co. Li.  makes a Gift in Tail; on(¢) Condit. that he fhall not alien,
25 ll?'418- this Condition to fomelntent is good, and to fome void. And
therefore if he makes a Feoffm. in Fee, or any other Eftate;

by which the Rev’n is wrongfully difcontinued, the Donor

fhall enter for the Condition broken; for every A& whichis

prohibited by the Law, or which doth Wrong, a Man may

prohibit by Condit. 7zde 10H.7. 11. 4. but(as it has been faid)

() co.ri.  1if in(d)fuch Cafe, the Donee fuffers a Common Recovery, the
#23 b Condit. by the Law cannot extend to it, cavfs qua fupra. In
() Co. Li.  the fame Manner is a Deed of Feoffm. to Husband (¢) and
2a-2.b oy Wife inFee,onCondit.that they fhall not alien, this is a good
11 Ho 7 1 2 Condit. to reftrain a Feoffm. or Alienation by Deed, for that
| is wrongful, but not to reftrain an Alienation by them
both by Fine, for that is lawful and incident to their E-

() Co. Li.  ftate. So if a Man enfeoffs an (f) Infant in Fee, on
e Condition that he fhall not alien, it is a good Condition
to reftrain an Alienation during his Minority, for that
is wrongful, but not to reftrain him to alien, when he is of full
Age, for that is repugnant to his Liberty, which the Law
gives.him, in Cafe of Fee-fimple; and with thefe two Cafes
agree 10H.7. 11 4. @ 13H. 7. 23. 4. and {o you will better un-
derftand your Books in 33 4. p.11,24. 11 H.6.6. 21 H.6.
30,33,3% 10H.7.11. a. 11 H.7.6.t, 13H.7.23 4. 21H. 7.
17.4.b, And it is to be obferved, that before the Reign of
£. 4. it was not refolved, as hath been faid, that a Common
Recovery fhould bar the Eftate-tail, and the Reverfions and
¢g) Co. 1i.  Remainders depending thereupon: And therefore the faid
$23.3. 4Co.3. b old Books which fpeak of Alienations made by Tenant in
%omiir.’s':, 135. Tall, cannot be intended but to reftrain Difcontinuance and
Dr&sud.39.2. Alienations which didWrong, and not to prohibit aCommon
8.2, Br Prero- Recovery, the Operation of which was not then known,
SR ow . and which, ’till the Reign of E. 4. was not in Ufe. And the
‘Plowd. -7. 2. Reafon of Littleton, 1ib. 3. cap. Condit. fol. 84. 2. was well
T e 350y, obferved, who faith, That if a Man makes a Feofiment on
18 H.7. 10, b.  Condition, that the Feoffee thall not (g) alien to any, the
‘23 He7 2302 Copdition is void; becaufe when a Man is enfeoffed of
Land, or Tenements, he has Power to alien them to any
Perfon by the Law: For if fuch Condition fhould be
§ood, then the Condition would ouft him of the whole
ower, which the Law gives him, which would be a-
gainft Reafon, and therefore fuch Condition is void ;h allé

2 whic
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which ate the veryWords of Mr. Lit.theReafon of which agrees

intirely with the Refolut. of this Point in thisCafe. And it was
faid, that the Law favours Eflates-tail in Poffeffl. and doth not
regard Rem’rs or Rev’ns expe&tant on the Eftate-tail. For it
was adjudged in Capel’s Cafe, as appears in the firftPart of my
Reports, That if{(4) Tenant in Tail fuffers a Common Re- (a)Mod.154,1553
covery, it fhall bar not only the Eftate-tail,and Rem’r or Re- 5, 345 4Leons
verfion, but the Rent alfo that he in Rem’r or Reverfion has Cr. Car. 103.
granted. So it was adjudged in 12 El between Terling and Gl s o e
Trafford in the K's Bench (b), That 2 Rem’r or Revn ex- Jenk. Cenc. 250,
pedant on an Eftate-tail is no Affets to the Heir in Debt on 2 12 b wae 4.
Bond made by his Father. So Hill. 14 EL it was refolved by Winch. 41.
all the Juft. of the Com. Pleas in Copwood’s Cafe (¢), That if zrc'g.a?z.s b
there be Tenant in Tail, the Rem’r to the right Heirs of Z S, 2 Rol. Rep. 2244
and Tenant in Tail fuffers 2 Common Recovery, L S. being . Rol. 306>
then alive, it fhall bar the Rem’r which was 1n Abeyance {Cg; 37, b
and Confideration of the Law. 4. Where the Provifo is, That Noy. 1o
if when and as often as the faid Anthony Mildmay, . },g‘pﬂ;nﬁs A
fhall te fully and finally refolved and determined, and [ball Moor. 158~
advifedly, determinately and effeltually devife, conclude and a- g"i,‘ ol Rep
Zgree, or enter into any Communication, Promife, or Covenant = Rol*Rep. 1294
whatfoever, or fball advifedly attempt, procure, g0 about, or pRos 5y
affent to or for any At or Alls, Thing or Things, for or touch- Carth. 127, 8.
ing any Bargain, Sale, Difcontinnance, Alienation, Convey )2 Bol-Repe
ance or Affurance to be bad or made of any of the faid Ma- Palw. 135,
nors, &rc. wherehy any Effate, &rc. may, fbould or ‘might in * €O 116 %
any wife, or by any Means be undone, difcontinucd, &c. and
the fame Bargain, ¢yc. or fball advifedly and effectually at-
tempr, procure, go about, to or for any Aét or Thing for or
touching any Bargain, Sale, Difcontinuance, &c. and the
Jame Bargain, or .any other open Mutter, &c. [hall antempi,
20 about, caufe, &rc. by Acknowledgment of any Note of any
Fine, or-any Warrant or Warrants of Attorney for any Re-
covery or Voucher, or by Acknowledgment of any Deed, or
by any other Aft or Alls, Thing or Things whatfocver, in
Deed “or in Law, ¢&c. That then immediarely after fuch Time
of fuch Procaring, Aitempiing, or Going about in Form a-

orefaid, and before any [uch Bargain, Sale, Difcontinuance,
e bad, made, &c. or done, the faid Ufe and Ufes, Effate and

Efates, ¢rc. fball from Time to Time ceafe, asonly in Refpelt,

and having Regard to fuch Perfon or Perfons fo astempting,
going about, &rc. in fuch Sort as if fuch Perfon or Perfons,
e, were naturally dead, and no atherwife. It was refolved,

That thefe Words (Astempt), & c. or (go abons) &ca or (enter
2nto Communication) &c. are Words incertain, and void in

Law, and God forbid that the Inheritances and Eftates of

Men fhould depend upon fuch (4) Incerraint.for it is true, Qd: (D) 1 Con 8. %
(e) mifera eft fervitus, wbi jus eft vagum 5 & 44" non defintt’ Cr. Jac. g8,
12 jure quid fi conatus, ne quid eff a going abasty Grc. ox Comm- (7 30 5%

G2 nicaton ;
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nication : And therefore the Rule of Law decides this Point
(a) Non efficit conatus nif fequitur effettus : And the Law
(b) rejeéts Conations, Goings about, as Things uncert. which
cannot be put in Iffue. For if one whois bound with fucha
Perpetuity goes to () Counfel learned, to know whether he
might alien Part for Payment of his Debts, or for Advance-
ment of his younger Children, or for any other needful Ufe,
is that a Breach of the Provifo or not? Or if the Heir or
other in Rem’r who knew not of the Provifo, & qui habet
guftam ignorantiam, thinks that he may levy a Fine, and
thereupon a Note of a Fine is drawn, ¢#'c. and before it be
recorded, he knows of the Provifo, and then all is cancelled,
is that a Breach of the Provifo? And an hundred fach like
Queftions, where nothing is done, may arife, which the
Eye of the Law never faw, but of late Times are invented ; and
fuch Provifo is full of Cruelty, and againft the Freedom and
Liberty of a Freeman: For this (as if he had Bolts of Iron
on his Legs) reftrains him #0 _go 4boyt; and alfo it feals up
his Lips, and deprives him of the Ufe of his Tongue ; for

_it reftrains him to enter into Commaunication. And in the

¢4 Lit.8¢&.720.
2 And. 135, 138
1 Co. 88. a.
130. 2. 131. b,
1 Rols Reps 485«
Co, Lits 399 b.

{¢) Co. Lit. 378.
b. Lit. S¢&- 722,

€f) Co: Lit.397.
b. 10Co. 38. b.

{g.) Moor 632,
6335 634

faid Books aforefaid, where the Alienation of Tenant in Tail
is reftrained, no Mention was ever made of Reftraining a
Going about, or entering into Communication to alien, for
that was then thought fo idle, that there is not any Touch of
any fuch Matter in any of the faid Books, or in any other
Book of the Law, And in the Cafe of (d) Richil, reported by

* Littl. 3. c. Warranty 162. Richil reftrained his Sons from alien.

ing, and not from going about, or entering into Communicat,
of aliening, and yet if he could have reftrained the Going a-
bout, ¢c. it had avoided one of the Caufes; that his Convey-
ance was againft Law. For Littleton faith, That if the (¢) firft
Son aliened the Tenements in Fee, then is the Freehold and
Fee-fimple in the Alienee, and in no other, &c. then how
can it by any Reafon be, that fuch Rem’r fhould commence
its Being and its Effence immediately after fuch Alienation
made to a Stranger, who had by the fame Alienation the Free-
hold and Fee-fimple? But if Juft. Richil could have reftrain-
ed the Going about, or entering into Communication, or the
Making of a Charter of Feoffm. or a2 Note of a Fine, @, he
might have avoided the principal Caufe, for which his Con-
veyance was infufficient in Law. And in the fame Manner it
may be faid of the Conveyance of (f) Thirning Ch, Juftice,
reported in 21 H. 6. 33.b. And it was faid, that a Geing about,
or.entering into Communication was not iffuable. Farther, it
was faid, if a Man makes a Gift in Tail, onCondition that
he fhall not make a Feoffment, it is a good Condition;
but if the Condition be that he fhall not make a
‘Charter of Feoffment, that is not good, for that with-
out Livery, (as Litileton faith, fol 15.) amounts but

2 to



/

PART V.  Sir ANTHONY MILDMAY's Cafe. 43

to a Tenancy at Will, which Tenant in Tail cannot be re-
firained from making. So if a Man makes a Giftin Tail, on
Condition that he f%all not make a Leafe for (4) his own (s co. 1it,
Life, it is void and repugnant ; but if 2 Man makes a Leafe 223 b 1o Co.
for Life or Years, on Condition that he fhall not alien or 7 *"0" 4%
leafe the Lands, it is good. For at the Com. Law, Leflee for
Life or Years might commit Waft, which was ¢d exhere-
ditationem of the Leflor, and therefore there was a Confi-
dence betwixt the Leffor and Leflee, and therefore the Lef-
for might (b) reftrain the Leflee from aliening or demifing ¢y 4 co. 110, b,
to another, in whom perhaps the Lefior had not fuch Confi- Hob. 170, Co,
dence. And therefore it is reafonable, that when he who has Heor 2 83,
the Inheritance makes a Leafe for Life or Years, that he may 1 Leon. 3. Cr,
reftrain fuch particular Tenants from aliening or demifing ,Ez'g,z 6'3 Ltﬁf,’ﬂ;o-
for the Benefit of his Inheritance. But when a Man makes 4Leon.s.
() a Gift in Tail (which is an Eftate of Inheritance, and by (<) Co, Li.
Poffibility may continue for ever) and thereby makes the **3 b. Conr.
Donee chief Owner of the Land, he cannot reftrain him from
making any lawful A& or Eftate which doth no Wrong to
any, and which by Law he may do of the fame Land. So it
is for the fame Reafon, it 2 Man makes a Gift in Tail of 2
Manor, on Condition that he fhall not make any voluntary
Grant of any Lands by Copy according to the Cuftom of the
Manor, @ it is not good. But if he makes a Leafe for
Years or Life with fuch Condition, it is good, caufs qua fu-
pr4. And by thefe Differences you will better underftand (&) CosLit. 23.3..
‘your Books in 21 H. 6. 33 b. 8 H.7. 10b. 11 H.7.6.b. 13 H. {5 so1, 613,
7. 23. 4. Laftly the Intent of the Stat. 27 H.8. (asappears by 2 And. 134.
the i’reamble) was to reflore the antient Com. Law, and to 5 Co. s;r.' g
root out and extinguith all fubtle Inventions, Imaginations 2 Co,42 b
and Pragices of Ufes which had introduced many Mifchiefs  Leon. 146,
and Inconveniences mentioned in the Preamble. And that }Vf‘)"éhr o,
was very good and neceffary for the Commonwealth: For 1'Co.86. 2.
the Com., Law has certain (d) Rules to dire& the Eftates and }9,85: 42 b-
Inheritances of Lands, and therefore it is without any Com- 2 And. ﬁz; 149,
parifon better to have Eftates and Inheritances direed by Moor 471, 592,
the certain Rules of the Com, Law, (which has been an old, (:)Mo. z64. 633.
true and faithful Servant to this Commonwealth) than by §fg;,.854'2f'b.
the incertain Imagination and Conje&ture of any of thefe new 4 Leon. 83.
Inventors of Ufes, without any approved Ground of Law or A% 7"4:_8“*
Reafon. Note Reader, this Judgment agrees with the for- 1 Yones 5o.
mer Judgments, as well in (¢) Corber’s Cafe, as the Cafes be- Bridgm. 135,
tween Humble and (f) Cholmeley, and Germin and (g) A-
Jeot there-cited, and with the Judgment in (b) Dillon and gy yenk. cenes
Frein’s Cafe.  And in thisCafe it was obferved, Thatin the z7é. Poph. 7a
faid Provifo found at large by the Special Verdi@, there yoor'sier
are more than a thoufand Words ; whereas in our Books, Io (C:°-482- b,
when Tenant in Tail vgs refirained from Ali‘enat"ion, pCo.ve: e

' 3 taere
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(a) Co. Lit- 6. a: there were not twelve Words, hec fuit (4) candida illius e«
tatis fides @ fmplicitas, que pauculis lineis omnia fided
firmamenta pofuerumt. And fo has this Cafe now been ads
judged in both Counrts. :

Braxes Cafe
Mich. 3 Fac.

In the Common Pleas.

Cr. Tac. 95, E.Den, brought 2 Writ of Covenant againft Blale, Afligneé
2 RoL Reps 380 of Price, and the Breach was for not repairing of the
Houfe, the Defendant pleaded an Accord between him and
the Plaintiff, and Execution thereof in fatisfallione & exo-
neratione  decafus reparationum predilt " upon which the
Plaintiff demurr’'d; which Plea began in the Common Pleas,
3 Jac. Rot.1033. And it was objected, That this Aion
of Covenant was founded on the Deed, which could not be
~difcharged but by Matter of as high a Nature, and not by
fe) 2 Co. 53, 2. any Accord or Matter in pais; for Nibhil (8) tam conveniens
4 Co-57. b eft naturali aquitarz, ut unumquodque diffolvi eo ligamine quo
3 Infts 359, 573 Bigatwm eff. And it appears by all our Books, that neither
Davis 333 b Arbitrament, nor Accord with Satisfa&ion isa Plea, when

fﬁ)) ;';Rﬁl.'sfégs;. the Ad&ion is grounded on a (%) Deed. P2de 1 H. 7. 14. b.

L1 Dyer. 23 H.,8 Dyer (c) 1 H.58.6, 7, (67. . 3. 4b. 25H.8.
e D 3 H.8.55,59. Dyer () 1 H. 5.6, 7, (67.) 45 E- 3. .
Ef% c‘?.ss?.‘;;';’ %r. Der. 173.52. When the R&ion isin tﬁz ReZlgv, orsmixc
280t o5y, with the Realty, Accord with Satisfaction is no Plea; for
4Co.1. b, Accord with Satisfa&tion is a Bar for the (d) Perfonalty, and
2 gq;,g?-,g’;. not of the Realty, and when the Perfonalty, is mix’d with

s Co.115. 2. the Realty, it is no Bar for the Perfonalty ; for (¢) omne
}f‘}_,fss:b majus trabit ad fe minyi. Vide 11 H. 7. 13. b. 13 H, 7.

285, a Bx“%l%- 20. 4.b, in Waft. So in a Ravifhment of Ward, Qus-
25 »Rol. Rep, 7€ Impedit, @c. But it was refofved by the” whole

i a8 Court, that the Defendant’s Plea was good in the
2Copo b Cafe at Bar; for there is a Difference, when a Duty
Yelv, 125, _ - = - - accrues
z ol 265, aviluex
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accrues by the Deed in (2) Certainty, tempore confellionis (2 1 Rol. 265

Jeripti, asy by Covenant, Bill, or Bond, );’o pay a Sum of Mo- St 5 2%h 3¢
ney, there this certain Duty takes its Effence and Operation Cr-Jac. 100

originally and folely by the Writing ; and therefore it oughe

to be avoided by a Matter of as high a Nature, altho!the

Duty be merely in the Perfonality ; but when no (b) certain () boa. ol. 17,
Duty accrues by the Deed, buta Wrong or Default fubfe- ; fo-2¢5-
quent together with the Deed, gives an A&ion to recover =~
Damages which are only in the Perfonalty, for fuch Wrong

or Default, Accord with Satisfaction is a good Plea; as in

the Cafe at Bar, the Covenant doth not give the Plaintiff ac

the Time of the Making of it any Caufe of A&ion, but the

Worong or Default after in not repairing of the Houfe, to-

gether with the Deed, gives an A&ion to recover Damages

for Default of Reparations. And forafmuch as the End of

the A&tion is but to have (¢) Amends, and Damages in the () yelv. 125,
Perfonalty for this Wrong, therefore Amends and Satisfa&ion 9 Co- 78 a.
given the Plaintiff is a good Plea. For the Action is not

merely grounded on the Deed, but alfo on the Deed and

the Wrong fubfequent, which Wrong is the Caufe of the

Adion, and for which Damages fhall be recovered, as in 13 () Hett. 112
E. 4. 1.b.& 5.4, b. in Trefpafs the Plaintiff recovered by FrfF: w7 .
Verdit, the Defendant brought Attaint againft the Plain- Dyer Loy ol 21
tift and Petit Jury, and one of the Petit Jury pleaded Ac- % Far- 111

cord between the Plaintiff and Defendant and Satisfadtion, Pr. Araint. g1
and held a good Plea. For the Writ of (4) Attaint is not only g{éﬁ_%&;g-
§rounded on the Record, but on Matter in Fa& alfo, 279.Br.Accord;
or the Suppofition of the Falfity in the Oath, is Matter in ;o 1P
Fa&. Andin 35 H.6. 30. 4. in Attaint brought on falfe Oath Noét. 1115,

in Appeal of Muybem, one of the Petit Jury pleaded Arbi- £y, %" e
trament between the Plaintiff and Defendant; and in all Cr. EL 357,
Cafes where Arbitrament is a good Plea, Accord with Satif- ¢;73: fé;;%

faction is a good Plea. Vide (f) 6 H. 7. 10. 40 boacc’. And 3 Goib. *
generally in all A&ions where (g) Damages only are to be re- ; B,O‘V’,‘,n};"z's-;]"-

covered, Arbitrament or Accord with Satisfadtion, is a good Gy 268
Plea ; as in an Adtion of Waft in the (b) tenuit, where Da- A ?:r8 Tac.
mages are only to be recovered; and fa is the Report of 100 2Inft. 307,
Serjeant Bendlow’s to be underflood: For, in an Adion of Meor 5,
Wafte againft Leffee for Years in the (i) tenet, Accord is no . el 4.
Plea, as it hath been before faid. So it is to be colleSted. on (k) Doa .35,'1..%
the Book of 35 H. 6. 30. 4. that in Appeal of (k) Mayhem ‘(3-292(2}‘{-0 ;8{{1’- :
Accord with Satisfa@ion is a good Plea, becaufe in the fame 183, o Co. 5.
A&ion Damages are only to be recovered. And fo is the (s fac soo. o
general Rule putin 6 E. 6. Dyer (I) 75. in Apdrew’s Cafe. i Rol. v
Vide 47 E. 3. 20.b. Accord fora Rent () referved ona Leafe,

for Years, 7 E.3. Iffue 9. (8) 11 H. 7. 4. (1o He 7. 4eae
G4 Hio-
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€4} 1 Rol. 604.
Br: Deu ¢4.

11 H. 4. 79. b,
Fitz. Bar. 185,
22 H.6.55. b.
Dyer 21.pls 332.
s1. ply 14,

(<) Cr. Car. 8s.
86, Poft. 435. b.
v Rol. 470, 471.
1. Rep. 58.

v Inft. 212. b,
o Co. 79

Luw., 466,

ParT VI

HicGenss Cafe,
Mich. 3 Jac.

In the Common Pleas.

IN Debt by Randal and his Wife Executrix of Themils
thorpe againft Higgens, on 2 Bond madeé to’ the Teflator,
the Defendant pleaded that the Teflator in vite fue in cus
r1a de banco hic recuperavit debitum prediltum, ac 6o s, pro
damnis, (without alledging any Execution,) quod quidem
vecordum recuperationis, ‘'was removed, ' extrg bancum  per
br. de Errore coram Rege, ¢ ibidem remanet minime re-
verfatum fen adnullatwm ; and thereupon it was demurred,
And it was objeted, That if a Man recovers Debt on a
Bond, or Rent on a Leafe for Years; ‘it is at the Plaintiffs
Elettion to fue Execution on that Judgment, or to have
a new A&tion ; and that for divers Reafons. 1. By the Judg-
ment, the Deed or Rent is not changed, but continues z
Deed and a Rent notwithflanding the Judgment ; as if 2
Man be indebted in () Arrearages on Accompt, and takes a
Bond for the Payment of them, yet he may have an Adioni
on the one or the other, as it is'agreed 'in 11 H. 4.'and
Mich. 2 Fac. Rot. 3272. in this Court, in Debt by Richerd
(¢) Branthwait againft Sir William Cornwalleys the younger,
on a Bond for Paymient of Money, the Defendant pleaded
in Bar, gd' Querens poff diem folutionis pecunie, and be-
fore the Purchafe of the Writ did accept of a Stitute-Staple
for the fame Debt, and in full Satisfadtion of the Bond, on

which the Plaintiff demurr'd : And it was adjudged for the

Plaintiff. For although he had taken a Statute for the fame
Debr, which isa Matter of Record, and of a higher Nature
than the Bond is, yet the Bond did remain in Force; and
it was in the Phintiff’s Ele@ion to take his A&ion or Re-~
medy on the one or ‘the other. 2. It was “objetted,
That it would be againft Reafon to compel the
Phintiff to fue Execution:on the firft Judgment, for
perhaps the Plaintiff knows that the firft Judgment is

, T : ' @rroe
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erroneous, or that he has recovered by falfe Oath, in which
Cafe the Judg. is reverfable by Error, or Attaint, and there-
fore if he thculd fue Execut. it would be in vain; for heought
to reftore (when the Judg. is reverfed) all that which he
has received. 3. Ir was objected, if in Debt on 2 Bond the
Def. denies his Deed, and it be found his Deed, in that Cafe
the (2) Deed fhail be delivered to the PL and the Reafonis, to () (Lo Lied
the End that he may have a new A&ion if he will ; but if it sCo. 74 b,
be found not his Deed, the Deed ought always to remain in P Z’I’A‘ A
Court, till the PL. has reverfed the Judgm. Pide 9 E. 4.50.. b. (6) 2 Rol. fiepe
If two be bound ina Bond jointly and feverally, and the Obli- 323 133
gee recovers againft one of them on this Bond, the Nature of Cr. Jac.338.
the Bond is not fo changed by this Recovery, but he may on g;&’?li,f"g’ 8170
the fame Bond have an Aion againft the other. But it was Owen 37
refolved, that as long as the (b) Judgm. remains in Force, he {;f;f,},'s;)“
cannot have a new A&ion upoii the fame Bond ; for as he who (<) 1 Rol. éoq.
has a Debt by fimple (c) Contrac, and takes a Bond for the pr Goneia 8
fame Debr, or any Part of it, the Contra& is determined, 33. . :
3 H.4.17.b. 11 H, 4.79.b. 9 E. 4. 50.b. §1. 4. So when a Man oo o oa
has 2 Debt on a Bond, and by ordinary Courfe of Law has Fitz Bar. 175,
udgm. thereon, the Contra& by Speciality which is of an infe- Bgyg'ﬁ'. o 131
rior Nature, is by (¢) Judgm. of Law changed into 2 Matter of B.N-C. 105.”
Record, which is of 2 higher Natare, 2. If he who recovers 2o51%5 4% &
may have a new A&ion and a new Judgm. he may have infi- Conrad 29,
nite Adions, and infinite Judgm. 0 the perpetual Vexation ¢iy: 3. 7e5:b]
and Charge of the Def. & (e) infinttum in jure reprobatur, Cr: Car. 415.
3. On every Judgm. the Def. fhall be () amerced, and if he By, »h. S:f.b}u.
pe a Duke, Marg. Earl, Vifc. or Baron, he fhall be amerced 1 E b
to 100 s, and fo the Def. might be infinitely amerced on one Hard, 3¢5,
and the fame Obligation, which would be mifchievous, ¢ {8 Co. 168.b.
Cg) intereft Reipublice ut fit finis litium. And if a Man has 2 Inf. 340.
a Liberty by Prefcription, and takes Letters Patents thereof, I’{ff,‘_‘ﬁl';g””

the Matter of Record drowns the Prefcription which was the (£) Poftea 54. 2.
Inferior, as it is held in 33 H.8. Br. () Prefeription 102, 3 s
Vide 10 H. 7. 21. 4. b. & 24.b. 2 E. 4. 14. b. 22 H. 6, §6.19E. 4 g.2.
8H.4.16. 34 H.6.26, @c. And if a Man has an Annuity };)E;,‘*éo%gf’;.
by Deed or Prefcription, and brings his Writ of Annuity 3 Bultr. s8.
and has Judgm. fo long as this (i) Judgm. doth remain in Gees: *%.
Force, he fhall never have a Writ of Annuity, (altho’ it be 6o - 3.

an Annuity of Inheritance) but a.Sc. fa. on that Judgment ;8 Do, ‘)813.‘65.
becaufe the Matter of the Speciality or Prefcription, is by the Co. Lic. 145
Judg. altered into a Thing of a higher Nature. 7zde 37 H.6.

13. b, (k) Judgm. in an A&ion of Forgery of a falfe Deed, is (k) Do& pl. 67
a good Bar in another A&ion on the fame Forgery. But if

(1) Recovery be in Debt on a Bond in the County by Fu- () Dot ol 67,
Jiicies, there, notwithftanding fuch Judgment, the Plaintiff

may have an A&ion of Debt on the Bond in a Court of Re-

cord ; for the County Court is not of Record, and therefore

the Bond is rot changed into any Thing of a higher Natu}r}e ;
r.. ' . v © . ut
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but folongas fuch Judm. remains inForce the Pl.fhall not have
another Adtion by Fufficzes in the fame Court for the infinite
Vexation of the Party, as hath beenfaid. And as to thefaid
£ Aot 40.b,  Cafe of (2) Brantbw. it was agreed to be good Law ; for a Stat,
1 Rol. 470, 471 (b) Staple, or Bond in the Nat.thereof, is buta Bond recorded,
o g:£.855§.86. and oneBond, be it of Record, or not of Rec. (¢) cannct merge
€6 Bridgm. 123- another, Alfo 2 Bond, and Bond in the Natare of a Statute
(Y7 graple are two diftin& Liens, made by Affent of the Parties
Br. Contra@ 33- without Procefs of Law, whereof the one hath no Dependen-
%;Z Obligat. 21. €y on the other. But in an A&ion brought on a Bond, the
13 B4 1.2 Suit is grounded on the Bond, as a Building upon a Foun.
&rcan 85,86 dation; and the PL hath Judgm. to recover the Debt due by
Jo3; 150D 47- the Bond ; fo that by judicial Proceeding, and A& in Law,
Cr.Jac. 579, 649, the Debt due by the Bond is transformed and metamorpho-
g5 o E-7'% fed into a Matter of Record ; and Judgm. in a Court of Re-
Stile 339, 340.  cord is of an higher Nature than a Stat. Staple, Stat. Mer-
;g:ds-;}gg: 22% chant, or any Recognizance acknowledged by Affent of the
§Co.28. b, Parties, without judicial Proceedings. And as to the Ob.
je&ion which was made, that perhaps the Recovery is
erroneous ; to that it was anfwered, That that was the Pl,
Fault, and altho’ it be erroneous, yet fo long as it remains in
Force, it ought to be exeguted; and when it is reverfed,
then the Obligee is reftored to his new Action on the Bond.
And it is true, that in old Books, after Judgm. given in an
¥ o e cancelled. Action of Debt on 2 Bond ; the Bond fhall be * demned, be-
caufe the Duty was changed into another Nature, and that
was the true Reafon of the old Books, and not the Reafon
which Brook fuppofes in abridging the Cafe of 11 H. 4. fuits
19. that otherwife the Obligee might again recover therea
upon. And therewith agree 9 E. 4. §1. 4. 7 H. 4.39.b. 11 H,
4.73.b. 45 E. 3. 11, ¢&c. And the Court had Confideration
of the Book in 17 E. 3. 24. where Ed, Devon brought an
A&ion of Debt on a Bond of 20/ a%ainﬂ Richard §cot,
who pleaded, that before the Mayor and Bailiffs of Newmﬁl}‘
upon Tine, the Plaintiff by Plaint on the fame Bond, re-
covered and had Execution ; and there becaufe the Defena
dant did not procure the Bond to be dsmned, the Plaintiff had
Judgment to recoveragain, notwithftanding the former Judg-
ment and Execution. And there Sherd faid to the Defenw
dant, fee now the Deed be damned. But the Court faid,
that that Judgment was given becaufe it was the Defen«
dant’s Folly that the Deed was not demned on the former
Judgment. For in the Time of E.3. R. 2. and . 4. It was
held, That when a Man did recover on a Bond, that the
Deed (as hath been faid) fhould be damned. Wherein the Con-
tent and Quietnefs of Men in old Times ought to be obferved,
that when Judgm. was given againft them by Courfe of Law,

theg ;
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they were fatisfied therewith, without prying with Eagles

Eyes into Matters of Form, or the Manner of Proceeding, or

of the Trial, or Infufficiency of the Pleading, &c. to the In-

tent to find Error to force the Party to 2 new Suit, and him«

felf to a new Charge and Vexation. But fince Men became

more contentious, and not fatisfied.with any T'rial or Judg-

ment, but Writs of Errer and At14ints (which in old Times

were rare, and efpecially Writs of Error) were fo frequent,

as of more late Time they were, the Judges thought it dan-

gerous to cancel the Deed, either where the Plaintiff reco-

vered, or where he was barred by Judgment, for in both

Cafes the Judgment might be reverfed by Error or Attaint,

and therefore the Reafon and Caufe of the faid Judgment

in 17 E. 3. is now changed, and there is not any Queflion 17 E. 3.35. %

but Judgment and Execution upon a Bond, is a good Bar in Anwa 4s- b

a new Acion thereupon ; and therefore the faid Book of

17 E. 3. is not to be urged againft this Judgment. Alfo the Anta 7.2

Court faid, that if a Man brings an A&ion of Debt on a

Bond, and is barred by Judgment, fo long as the Judgment

flands in Force, he cannot have a new A&ion: Pari r4-

#20ne when he hath Judgment in an A&ion on the fame Bond

fo long as the Judgment flandsin Force, he {hall not have 2

new A&tion. And as to the Cafe which has been objeted,

that where two are bound jointly and feverally, and the

Obligee has Judgment againft one of them, that yet he f\fgf‘s' b.

may fue the other, it was well agreed. For againft him cr. Tac 338

the Nature of the Bond is not changed, for notwithftand- Soib 57 .

ing the Judgment, he may plead that it is not his Deed. ab. 'mo‘f.mp.s.
nd afterwards in the Cafe at Bar, Judgment was given a-

gainft the Plaintiff, and the Doubt in g E. 4. 50. b. 51. 4.

where this Matter is very well debated on both Sides, well

gefolved.

[See the Cafes of Putt and Rawflern. Pillexf. 641; and
2 Ko, 73, Ealtum Tranft in Rem Fudicatam, ¢2.]
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aas % Dowpalre's Cafe,

Mich. 3 :L’jac.

In the Common Pleas,

©r. Tac. 550 IN Debt by Richardfon againft Dowdalé, Executor of
Lante, . the Defendant pleaded, fully adminifired, and

the Plaintiff faid, that he had Affets at Exceffer, and the

Jury found that the Tefator died infra regnum Hibernie,

and that the Defendant after the Teftator'siDeath, divers
Ce) Cr.Jac. s03- Of the Teftator’s Goods within the Realm of (#) Iréland took -
and adminiftered, to the Value of the Debt, and that the’

Def. Nullz alia fve plura bona -que Afu:r’ prad tefatoris,

PR mortem tefatoris infra regnwm Anglie unquam admi-

wiffravit, Et i, @'c. And it was objected by the Defendant’s

Countfel, that it had been a Queftion in old Bocks, whether

the Jury cdn find tranfitery Things in a foreign County, and

) Cr. Bl 842 1n 2 Ma, Br. Att. (b) 104. itis held that the Jury of one Coun-
LT o5z ty are not (¢) compellable to find tranfitory Fhings in another’
72" % County, but at their Pleafure; and it was faid, as a Jury of

one County cannot find a Thing which is local in another

Caunty, fo a Jury cannot find any Thing although it be

tranfitory, done in another Realm ; for by Prefumption of

Law they can in neither Cafe take Conufance of the Thing.

() Dy. 271, 272. As in 10 EL Dyer 271. (d) In Debt brought in London a-
j‘m?;?:‘ s89- gainft one as Son and Heir on a Bond made by his Father,
®ojieasz. 2,  Who pleaded nothing by Defcent at the Time of the Writ
L purchafed, nor ever after, ¢zc. and the Plaintiff averr'd Af-
fers by Defcent in London, in Parochia ¢¢@ Ward® predill

and-gave in Evidence Affets in Cornwell, and whether that

were good Evidence, or whether the Jury might find it or

_not was the Queftion ; and there it feems it was not good

Evidence; nor could the Jury find this local Matter in a

foreign County. " And 47E.3.2. 21 E. 4. 10. 4. 22and 36. b,

10H.7. 22.4.b. 11 H, 7. 16. 4. b. and many other Books are,

that a Thing merely done beyond Sea, {hall not be tried here.

But after many Arguments and good éonﬁderatiop it was re=

o . w o ST e RS St §o}ved%
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folved ; that Judgment fhould be given for the Pl. And inthig

Cafe thefe Points were refolved for good Law. Firft, when 1 Bulft. 1302

the Place is taterial, as when it is made Parcel of the Iffue; Hob. 170,

there the Jury cannot find the Point in Ifluein any other Place,

for by fpecial Pleading, the Point.in Iffue is reftrained to a cert,

Place. 2. There is a Difference when the Place is named but

for Conformity and Neceffity ; and when (as it hath been faid) Dyer 10.pk 204

it is Parcel of the Iffue, as.in the Cafe which hath been put ,Co.27. 4.

in 10 Elzz, in Debt againft the Heir, he pleadeth nothing by (C;lv];fls Cafe.

Defcent generally, . in that Gafe the Plaintiff conld not res Co.Li. fsf.'b.,‘

ply in fo general 2 Mander, for then no Trial could be had Hards 61

thereof’; but in fuch Cafe, for Conformity and Neceflity of

“Trial, he ouglit to riame acertain Place, asthere he did, within

a Parifh and Ward within Lozdo#. But God forbid; but that

the Jury may find Affets by Defcent, in -any- other County -

within England; for the Law is, that the Pl in fuch Cafe :gﬂ‘fﬁ"

fhall have in Execution all the Lands which the Heir has, Plowd: 440

and perhaps he has Lands in divers Counties, and therefore al-

tho’ one Place. be named for Neceflity, yet the Jury may find . .

all that which by Law fhall be chargeable in fuch Cafe, in Co-Li 2828

what Town or County foever it lies, and 1o was the principal

Cafe refolved afterwards in 10 Elz2. altho’ it be not there fo

reported ; and therewith in Effect agrees 10 H. 6. 13. b. ad-

judged,  and therefore’ the faid Conceit of Brawk 2. Mz, At~ Cr-El842.by

taint 104. was utterly denied per totum Cur’y for they are bound

under Pain of Atraint, to find Affets in any County whatfo«

ever. For, (as it hath been {aid) it may be that the Ex’or has

Goods of the Teftator in divers feveral Counties, and which

in none of the faid Counties by it felf is fufficient. So if a B:N.C. 4500

Man haé 20 Acres of Land in Tail in the County of N. and Mo°* 47 %

20 Acres of equal Value in Fee-fimple in 20 feveral Coun-

ties, and makes a Feoffment in Fee of the Land in Tail

with Warranty and dies, the Iffue in Tail brings a Forme-

don for the Land in N, in this Cafe the Feoffee can alledge

Affets but in one County only; but the Jury are bound on

manjfeft Proof, upon Pain of Attaint, to find the Affets in all

the feveral Counties in which the Feoffor bad Lands in Co-Lit. 261, ab

Fee-fimple. 3. On every general Iffue, the Jury ought to a8 b, Co a7,

find all local Things in any other County, which are mate- Calyin’s Cafe

rial in Law for the Matter in Queftion, as Warranty and =

Affets in another County: So where Lands are exchanged

for Lands in another County, and the like. 4. When

a Bar is pleaded in a real or perfonal A&ion, as a

Releafe, @'c. in a foreign County, there the Jury that

try it thall aflels Damages for the Profits of the Lands

in another County, and fo by a Mean thall enquire

of Things local i1n another County, which originally

they cannot do, quis multa conceduntur per obliguwm, que Cr gl 843
non

J
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DowDALE’s Cafs. ParT VI,

fion conceduntur de déréfld. And when they try the Mits
ter of the Bar on good and pregnant Evidence, they ought to
find all Dependants thereupon, as Damages, &*c. And by
thefe Differences you will better underftand your Books,
which at firft feem to difagree, 352 Affife 446. 18E. 3. 38, -
21E. 3. 11. 14[.p.16. 5A4[.9.4. 6 A[[p.4.54] p.7.21.A[[ 8.
29 Afl-pn 5. 44 E.3.6.b. 14 H.4.35. 5§ H.5.2. 10 H,6.13:
21 H.6.51. 33 H6. 37 H.6. 2. 7Ei4. 45. 1BE.4.1. 22 E. 4.
Y9. 13 H.7." 17 Br. Ijfue 82. 2 Mar. Br. Attaint. 104. and -
fo the Quere in Dyer 10 Eliz. 271, 272, well refolved. But it
was refolved, That in the Cafe of Felony the Trial fhall be
always by the Com. Law in the fame Place where the Offence
was, and fhall not be fuppofed in any other Place : For in
Criminal Caufes the Rule holds Ubi g4is delinquity ibz pus
nictur.  Laftly it was refolved, That the Jurors have found
the Subflance of the Iffue, that is to fay, Affets ; and the
finding that they are beyond Sea, is Surplufage. For, if the
Executors have Goods of the Teftator’s in any Part of the
World, they fhall be charged in Refpe&t of them. For many
Merchants and other Men, who have Stocks and Goods to a
great Value beyond Sea, are indebted here in Englend ; and
God forbid, that thofe Goods fhould not be liable to their
Debts, for otherwife there would be a great Defe in the
Law. Vide M. 30 & 31 Eliz. in an A&ion on the Cafe on
Aflumpfit, (which A&ion was grounded on an Inftrument cal-
led a Policy, commonly made between Merchants for Affu-
rance of their Goods) the Pl. declared, that if the Def. at Lon-
don did aflume, that fuch a Ship fhould fail from Melcomb
Regis in the County of D. to Abvile in France fafely, with-
out Violence, ¢fc. And the Pl, declared, that the faid Ship
in failing towards Abvile, [c. in the River of Seame in the
Realm of France, was.arrefted by the King of France, &c. .
and the Parties came to iffue, whether the faid Ship was fo
arrefted or not : And this Iffue was tried by Nif prius before
Wray Chief Juft. in London, and found for the PL. And it
was moved in Arreft of Judgm. that this Iflue arifing merely
from a Place which is out of the Realm, could not betried :
For whether the Ship was arrefled in the River of
Soame in France, or not, is merely and wholly out of the
Realm, and therefore it could not be tried § and thereupon
the Books were cited in 10 H.9. 22.4.b. 11 H. 7. 16. 4. b.
21 E. 4. 10.4. 47 E.3. 2. 12H. 4.16. 13 E. 1.Mortdancefl. 47
12 H.3. ib.p. ult. 29 Aff.p. 11. And if it could be tried,
it was faid, That the Jury fhould come from Melcomb, for
by common Intendment they may have beft Knowledge of
the Arreft. But it was anfwered and refolved, That this
Iffue fhould be tried where the AQion was brought; and
it was agreed, That where as well the Contra& as the
Performance of it is wholly made, or to be done beyond
Sea, and it fo appears, there it is not triable in our Lan;
ut
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But here the Promife was made here in Losdo#, whick is Co. Lit. 261 by
the Ground and Foundation of the Adion: And therefore ¥V %%
there is in this Cafe of Neceffity it thall be tried, or otherwife

it thould not be tried at all. And the Arreft which is in

Iffue is not the Ground of the A&ion, but the Afumpsr,

and the Arreft is the Breach of the AfJumpft; and there«

fore in this Cafe of Neceflity it fhall be tried where the 4/~

Jumpfit, which is the Ground and oritgina] Caufe of the Ac-

tion, was made. And the Record of a Cafe in an Adtion

of Debt of 500 .. between Hugh Gynn, Plaintiff, and Evan- Godb. 105
gelif Conflantine, Defendant, Pafch. 28 Eliz. was fhewed 2 LS00 220
the Court ; which was, That Gynfigntine by Indenture of 4 Inft. 141, 14%
Charter-party made at Thetford in Norfolk, did covenant ©°Lit 263 b
“with Hugh Gyn, that fuch a Ship fhould fai} from Blackney

in Norﬁglk to Muttrel in Spain, and fhould there flay for a

certain Time, and bound himfelf in 500/, to performit. In 4
which the Iflue was, Whether the Ship did flay at Mstrel 1 Brownl. 23,
aforefaid for a certain Time ; which Iflue was tried for the

Plaintiff by a Jury de vicineto de Tketford, where the Char-

ter-party was made ; and after long Deliberation, Judgment

was given in the King’s Bench for the Plaintiff. "Note Rea- co, 13, 261. 4
der, this Point hath been twice adjudged. ¥ide 7 H. 6. 14. i
Quare Impedis, Vide s R, 2 Trial 54. N

~ [See the Cafe of Wey ver. Yalley. 6 Mod. 104, 195, 2 Salki
651. Decbt brought in London, on a Demife of Lands in
Famaica, ] - ' )

Bos-
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~BosweLs Cafe.

: “Mich. 3 Jac.
In the King's Bench,

Qua. Tmped. Nibony Lowe brought a er; Impedit of the Church
e o -A of Wymbifb, againft Rickard Bithop of London, -and
nw 14 Fohn Lancafire, and counted, That Henry Earl of Suffex

Yo & s, Was feifed in Fee of the Manor of Wymbifb, to which the
faid Church is appendant, who prefented Fohn Lancafire
one of the Defendants, who was admitted, inftituted an
indu&ed, and afterwards the faid Earl died feifed, after
whofe Death the Manor to which, @c. defcended to Robert
now Earl of Suffex, who levied a Fine of the faid Advows
fon to Fdward Hamond in Fee, who granted the next A-
voidance to Anthony Lowe the Plaintiff; and afterwards the
faid §ohn Lancafire refigned to the faid Richard Bifhop of
London the other of the Defendants, whereby the Church
became void by the faid Refignation, and fo it did belong
to the Plaintiff to prefent, and the Defendant did difturb

3 Bultt- 2720 him. The Bithop pleaded, Quod ipfe nibil habet, nec ha-
bere clamat in Ecclefiz preditt nifi admiffionem, infiiluti<
onem ¢ deflitutionem perfongrum, @c. & petit judicium f
abfque [peciali impedimento, ¢c. Jobn Lancaftre, the other
Defendant pleaded, That before theWrit, purchafed, he was
in the faid Church by the Space of fix Months, of the Pre-
fentment of the faid Henry Earl of Suffex, abfque bec, that
the Church was void mods & gorma; as the Plaintff had

sBult. 1, declared. As to the Plea of the Ordinary, the Plaintiff prays

N. Bendl. 5. ed a Writ to the Bifhop againft him, & conceditur, fed cef-

%.77 505 Lo executio quoufque the Plea between the Plaintiff and

the other Defendant be determined. As to the Plea of

Lancaftre, the Plaintiff did maintain that the Church was

void modo €& forma, ¢&c. on which they were at Iffue, and at

Nifi prius it was found for the Pl, And farther the jury did

enquire of the three ordinary Points, 1. Si Ecclefa plena fity

-+

Cr. Jac 93
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€ f fic, ex cajus prefentatione. 2. The yearly Value of the
‘Church. 3. Sz tempus femefire tranfierit after the Avoidance.
As to the firft, they found that the Church was full of Law-
vence Bofwel, ex prefentatione Domina FEliz. Regine Angl
pendente brevi de Quare Impedit.  As to the fecond, that the
hurch was of the yearly Value of 80l As to the third, that
the A&tion was brought within fix Months after the Avoid-
ance ; on which Verdi&t Judgment was given in this Man
ner.  ldeo confideratum ff, quod pred Anthonius recuperet
verfus prafat. Jobannem Lancaflre. prefentationem fuam ad
Ecclefons pradill que modo plena exiftit de prafeto Lav-
rentio Bofwell, ex prafentatione ditt nuper Regine Eliz.
pendedite pred breve de Quare Impedit inter ipfum Antho-
num & prafat. Fobaw, & damna fus ad valorum Ecclifie
prad per dimid’ anni, que in [c attingunt ad 40 I. per jura-
20r’ préd in forma pred affef]. & babeat breve praf. Epif-
copo London illius Ordinar’) quod non obffante reclamat’ [na,
aut veclamat prad’ Job' ¢ Lau’, [feu eorwm alterius (licet
2dem Lawrentius ad Ecclcfam pred’ pendente breve pra-
At admiffus, inflitutus, & in eadem indullus exiffat)
eundems Lawrentium ab Ecclefin pradilt? removeat’, ac ad
Ecclefiam tllam ad prafentation’ ipfius Anthonii idon’ perfo-
nam admittaf. Et pred’ Fobaw in mifericordia. And on this
Jugment 2 Writ of Error was brought, and divers Errors
afhgn’d. And now, this Term, after many Arguments at
the Bar and Bench, thefe Points were refolved per totam Cur’.
1. That at the Common Law before the Stat. of Wef. 2. cap. 5.
If one common Perfon had prefented to a Church which did
belong to another common Perfon, and his Clerk had been
admitted and inftituted, (in which Cafe, in the Cafe of
a common Perfon, the Church was full) prefently thereby
the rightful Patron was out of Poffeffion, and the Ufurper
had gained the Inheritance of the Advowfon by Wrong,
and the lawful Patron had loft the Prefentment bac vice for
ever. For he had no other Remedy but a Writ of Right
of Advowfon, in which the Inheritance of the Advowfon
fhould be recovered, but the Incumbent fhould not be
removed. And that' is the Reafon why full or not full,
fhall be tried by the Bifhop, becaufe the Church is full by
Inftitation which is a fpiritual A& ; For if it fhould not be
full till Indu&ion, then full or not full, fhould be tried by
the Verdié of twelve Men, according to the Common Law:
For Indudtion is a Thing notorious, and fhall not be tried by
the Bithop, Vide 22 H. 6. 27, @c. And yet in fome Cafea
Jury fhall enquire of the Plenarty, as in this Cafe; and inall
Ouare Lnpedsis, one of the three Points enquirable is, if the
Church be full, or not. And at the Common Law as well
Infants as Feme-coverts, were put to their Writs of
} B H Right

49
Cro. Jac. g3.
Dyer 183, pl. 15
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Right in the fame Cafe, and there were two Reafons
at the Common Law in the faid Cafe, 1, That he
who came in by Admiffion and Inftitution, came in by a
judicial A&, and the Law prefumes, that the Bifhop, who has
the Cure of the Souls of all within his Diocefe, for which he
fhall anfwer at his fearful and final Account (in Refpe@ of
which he ought to keep and defend them againft all Here-
ticks and Schifmaticks, and other Minifters of the Devil)
will not do or affent to any Wrong to be done to their
Patronages, which is of their earthly Pofleflion ; but if the
Church be litigious, that he will inform himfelf of the Truth
by a Fure Patronatusy and fo do Right. 2. Another Reafon
was, that by the Com. Law, in every Parifh there ought to
be idonea perfona: For fo it appears by the Words of the
Quare Impedit, Quod permittat’ prefentare idoncam perfo-
nam, ¢c. which Epithet Jdonea includes Ability in Learn.
ing and Do&rine, Honefly in Converfation, and Diligence
in his Fun&ion, and all that to inftru& the People of God in
true Religion and good Converfat. and to avoid Contention;
and to the Intent that he who has fo great 2 Charge might
effetually and peaceably attend his Charge, the Com, Law
did provide, that after Inflitution he fhould not be fubjett
to A&ions ; and fo negle& his Duty, in lofing his Time in
Suits and Troubles in Law; and that was the Reafon of
the Com. Law, That afrer Inftitution into the Church at the:
Prefentation of another, altho’ he had no Right, that the
Incumbent fhould not be removed at the Suit of any com-
mon Perfon ; but to recover his Right, he might havea Writ
of Right of Advowfon, by which the Incumbent fhould not
beremoved. And it is to be obferved in thefe Cafes, for-
afmuch as the final Intent of the Law was to have zdoneam
¢rfonam, and that no Profit might by any Means arife to
the Patron (for that would be deteftable Simony) the Com.
Law did prefer the Service of God to be celebrated, and
the People of God infiructed per idoncam perfonam in Peace
and Quietnefs before any Right of any other common Per-
fon, and without any Regard to Infancy, Coverture, or any
fuch like Difability of the Patron. But at the Com, Law, if
one had (4) ufurped on the King, and his Prefentee had been
admitted, inflituted and indué&ed, (for without Indu&ion the
Church 1s not full againft the King) yet the King at the
Common Law might have a Quare (b) Impedit, and there.
by remove the Incumbent ; for no A& of the Bifhop or
any other could bar the King of his Right; & (¢) nullum
tempus occurrit Regi. But in fuch Cafe, altho’ it concern’d
the King, if the Prefentee of another be admitted, infti-
tuted and indu&ed, the King could not prefent till he had
removed the Ufurper’s Incumbent by Quare Impedit,
' - and
2
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and that was (as hath been faid) to avoid Contention in the
Church; fo that he who is in, in fuch Manner, thall not be
removed but by Procefs and Courfe of Law, altho’ it were
in the King’s Cafe. But if a Bifhop (2) collates without Ti- (4) 1 Inf. 357,
tle to a Church prefentable, and his Clerk is induced, yet "i_&"l; 43:0;0;.
that fhould not put the rightful Patron out of Poffeflion; for Co.Lir.344. b
that is but a Provifion fot the Celebration of Divine Service, A% 9
in the mean time till the Patron prefents, and that belongs’
to his Office, and therefore fhall not put the Patron to a
Quare Impedit in fuch Cafe, but his Prefentee ought to be
received without any Procefs of Law ; and therefore in fuch
Cafe no Plenarty by Collation can be pleaded againft the Pa-
tron; for no Plenarty is available in Law, againft him who
has Title to prefent, but only Plenarty by Prefentation. And
therewith agree the Words of the Stat. of (b) Wefim. 2. c. 5. (5) Ant. 35;
Cum aliquis, &c. prefentaverit ad aliquam Eccle[. But Ple-
narty by (¢) Collation at the Com. Law, did put him who had () Antea 30. 2;
Right to collate, to his Writ of Right at the Com. Law, For 2 fok 350
as Plenarty by Prefentation did put him who ought to pre-
fent out of %oﬁ'eﬁ”. at the Com. Law, parz ratione & jure,
Plenarty by Collation put him who ought to collate out
of Pofleflion. For (d) eadem lex eff ubi eadem eft ratio. And (&) 7Co. 18 b,
that appears by the Judgment in 17 E. 3. 64.b. in the Dean o %" coke:
of Lincolw’s Cafe. But forafmuch as Bithops would admit 191.3. 232 2
and inftitate Prefentees, without informing themfelves, (as
they ought to do) of the Right of him who prefented, ma-
ny Patrons loft their Prefentment without any Regard to
Infancy, Coverture, ¢&c. For that Reafon the faid A& of
(Ce) Weftm. 2. cap. 5. was made, and that recites. Cwz aliquis (<) »Infh 153,
jus prefentandi non babens prefentaverit ad aliquam Eccle- 35 355 &&
Jiamy cujus gprafentarss fit admiffus, (id eff inflitutus) ipfe
qui eff verus Patronus per nallum aliud breve recuperare
pwuit advocationem [nam quam per breve de reflo. By which
A& (f) three Points amongft others were provided. 1. 1f an {f) Vide B. rixl
Ulfurpation be made on an Infant, or Feme-covert, who has g{{gﬁ;‘;, ’llﬁf'm
an Advowf{on by Defcent, the Infant after his full Age, and & 3t Hob.aghe
the Wife after the Death of her Husband, fhall have the fame ?iﬁ,h_w;'o,
A&ion by Quare Impedit, or Affife of Darrein Prefentment 1 Joncs 423',
as her late Anceftor might have had. Soif Tenant inDower, arte 14 350
or Tenant by the Courtefy, or Tenant for Life, or in Tail,
fuffers an Ufurpation, he in Rev'n who claims it by De-
fcent, thall have the fame Remedy. So the fame Law of an Ua
furpat. in theTime of the (g) Vacancy of the Bifhoprick, Arch- ¢, 3 yyop, 1,0,
deaconry, Re&ory, ¢c. but in all thefe Cafes the Ufurper has ¢ lac g7,
gained the Inheritance by Wrong, and the Stat. will not reveft &40}
the Right, but only gives a pofleflory A¢tion to remove the In-
cumbent ; where, by the Com.Law, they had not any Remedy,
but by Wric of Right, in which they thould recover their In-
heritance, but not their Prefentment. 16 Edw, 3. Quare

H 2 Impedis
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'(a? Hobiz40,241. Impedit () 67. Adams's Cafe. D. was feifed of a Manor to
Hol sae® which an Advowfon was appendant, and died ; the Manor to
:-II:‘}B- 3% which, @, defcended toan Infant, the Church became void
"3% and Adam ufurped during the Infancy of E. E.at full Age ena
feoffed F. of the Manor, and afterwards the Ch. became void,

and F. prefented, and the Affignee of Adsm brought a Quare

Impedit, and it was adjudged, that by the Ufarpat. the Infant

was out of Pofleff, of the Advowfon, fo that by his Feoffm.

of the Manor athis full Age, nothing in the Advowfon pafs'd

+ to the Feoffee, becaufe the Feoffor had but a Right, and the

Ufurpation was voidable by A&ion, which could not be tranfa

ferred to a Stranger. And it feems alfo by the Book that E.

was likewife without Remedy in fuch Cafe. But it isagreed

) 21af 356 per toram Curiam, in §0 E. 3. 14 b.(b) That if Ten’t for Years
or Guardian, brings 2 Quare Impedit, altho’ the Def. has a
‘Writ to the Bifhop againit the Termor or Guardian, and his
Prefentee be admitted, inflituted and indudted, yet theTenant
of the Freehold is not thereby put out of Pofefl. Note a good
Difference betwixt him who ufurps by Wrong, as in 16 E. 3,
aforefaid, and him who has no Right, and yet his Prefentee
comes in by Courfe of Law: Et nata, that the Words of the
Stat. are general, Fus prefentandz non babens. The.fecond
Thing which is enaced by the faid A& is, that Plenarty is no
Plea in an Affife of Darrezn Prefentment, or Quare Iapedit
{) 2 Inft. 356, for the Words of the Stat. are, Duwmmodo breve infra Tempus
’ Jemeftre impetretur, quanquam infra tempus femefire prefen
tation’ fuam recuperare non piffit.  'The third Thing is, de

catero 1n brevibus ultime prefentation’ & quare impedit adju.

dicentur Dampna, wviz. fi tempus [emeflre tranfierit per am-

pedimentum alicygus, ita qd Epifcop’ Ecclefam conferat, &

werus patronys ea vice prafentaizon’ fuam amittat, adjudicent’

damna ad velor’ Fecl’ de duol’ annis: Et f tempus femefire

non tranfierit, [ed difrationetur prefent’ infra tempus prad,

tunc adjudicentur damna ad valorem Medictatis Ecclef. per

&) s Int. 357, anum annum, &c. If an (d) Infant, or a Feme-covert, hath
359 . H°b-11%9'~ an Advowfon by Purchafe, they are not within the faid firft
it e Purview of the faid A&, but they are within the faid fecond
Branch, if they purfue their Remedy within the fix Months,

by Quare Iupedit, or Aflife of Darrein Prefentment. So of

an Advowfon which they have by Defcent, they may by the

fecond Purview have a Quare Impedit, or Aflife of Darrein

Prefentm. within the 6 Months ; but if they furceale thatTime

then the Infant, pofiquam hares ad atatem pervenerit, {hall

have alfo his Remedy, the fame Law of a Feme.covert after

the Death of her Huib. See Braél. lib. 4. fol. 244. 1 E.2. Qna-

- re Impedit 43. 20 E. 2. Common 22. 44 E. 3. 18. 34H. 6. 28. 30,
() 3Ioft 359 35 H.6.63. And note, (¢) if Ten’tinTail fuffers a:‘Ufurpat. and
?f’}}’ﬂ,ﬂ;w a9 dies, the (f) 1ue in Tai1l is remedied by the Equity of the firft
kob. 241, Branch; which Eftate tail was created at the fame Parliam.
Q/‘I“!_t' })8' 2 ° - - - - - e For’

i
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For, after the Stat. the Iffue in Tail cannot have a Writ of
(2) Right of Advowfon, and therefore thall be aided by the ¢,y r.n5. 30.b
faid firft Branch, as it is held in 43 E. 3. 24.and 25, Vide 46 1 Jones 49:
Afl. p. 4. 8E. 2. Quare Imp. 167. 34 H.6.20. 28. Alfo it was
refolved, thatina Quare Imp. or Affife of Darrein Prefentm,
at the Com. Law, the faid 3 Points (4) were not inquirable (4) xoCo. 1180,
ex officio (as appears by Brath. lib. 4. traél. 2. c. 6. & 7. fol. Dy 15 el
2?6 who wrote in the Time of A. 3. before the faid A& 2 Keb. 400.
of Wefl. 2. but now they are inquirable by Force of the third ©* 3% b
Branch of the fame A&. For inafmuch as the Pl is thereby
to recover the Value of the Church for two Years, if he can-
not recover his Prefentment and the Value of the Church by
half a Year, it is needful for the Court to inquire, if the Ch.
be full, or void. 2. If full, of whofe Prefentment it is full, to
the Intent it may appear to the Court, if he may recover the
Prefentment or not ; and laftly, the Inquiry of the Value of
the Church is needful, forafmuch as according to that he
thall recover Damages. ¥#ide8E.3.5. 27 E. 3. Damages 106.
13 E.3.11. 11 H 4. 40.80. 3Eliz. Dyer 194. And at the Com.

aw before that Stat, in a Quare Imp. the Patron did not re-
cover any (¢) Damages; for the Law doth fo abhor Simony, (:)Co. Lit. x7. b
that it gives the Patrori no Recompence either for his Pre- géj.b'g fn}{“}s é
fentment, or for any Diftarbance thereof. But at the Com. s Co. 5o a.
Law a Quare Impedit lies, when the Bifhop for any Colour ¢ El- 162
or Caufe, will not admit his Clerk, or whenany other difturbs
him, fo that he cannot prefer his Clerk; then before the Ch.
is full, he may have a Quare Impedit, and havea Writto the
Bifhop, but fhall recover no Damages. Note Reader, it was
adjudged, Pafch. 32 El. in a Writ of Error in the K's Bench,
between (d) Buckberd and the Queen, on a Judgm. given in (d) 1 Leon.135.
a Quare Impedit in the Com. Pleas againft him for the Ch, € EL 162
of Resttingden, in the County of Effex, That the Q, fhould
not recover (¢) Damages in a Quare Impedit, and the Rea- (¢) Dyer 236,
fon and Caufe thereof was fhewed by Wray Ch. Juft. 1. Be- %&_’%ﬁi‘;‘fj 30%
caufe at the Com, Law no Damages were recovered in a Qua~ 2 Leon- 149, 150
re Impedit, and at this Day no Damages can be recovered but
only inCafes where they are given by the faid Stat. of Wefl. 2.
€ 1des the Qu: cannot recover any by the Com. Law. 2, The
Queen is (f) not within the faid Claufe of the A& of Weff. 2. () ; 1t 161
which giveth the Damages, fcr the faid Claufe, as appears Cr-El 162
before, hath two Branches': 1. Si tempus femefire tranfierit
per impedimentum alicujus, ite qd> Epifcop” Eeclefiam confe-
rat, & verus patronus prefentationem ea vice amittat, &,
and the Queen is not within this Branch ; for fhe cannot lofe
her Prefentment, and by Confequence cannot have double
Damages ; and the fecond Branch, Et ft temspus femeftre non
tranfierit, @&c. depends on the other; fo that foralmuch
as the Queen is not within the firft, fhe cannot be

within the fecond. And fo the Doubt in 7 Els ((g) Dyer, () pyer s
4 C H 3 - - - iﬂ pL28.CrElié &
T 1 Leons 2
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in Sir . Frinn’s Cafe, now on the true Senfe and Under-

ftanding of the Law, is well refolved againft the Judgment

given in femp. E. 1.. Quare, Imped. 181. which feemeth to ke

the Error of the Clerk or of the Reporter; for all the Pre-

cedents in the fame Time, and all Times after are to the

Contrary, except twa or three only of later Time which

pafled inSilence. But with this Judgm. agrees 3 H. 6. Da-

mages 17, adjudg’d 34 F.6. 3. 12'E. 3. Champerty 9. 18E,

3. 2. and all the Precedents as is aforefaid. And the Judg,

ment given in fuch Cafe of the Queen in Com’ Banco which

was entered by the Clerks without Advice of the Court was

() Jenk. Cent. yeverfed. Yet note, That all the (2) Counts of the King in
Wi Bob23 0yare Impedit are to his Damage, and yet no Damages fhall
be recovered. It was further refolved in the Cafe at Bar,

that at the Common Law in fome Cafes he who was admitted,

inflituted and indu&ed at the Prefentment of another, {hould

be removed by Judgment in a Quare Impedit 5 as in a Quare

Inpedit, if the Difturber being Defendant prefents pending

the Writ, and his Clerk is admitted, inftituted and indu&ed,

_ and afterwards Judgm. is given againft the Def. fuch Clerk

@) Cro. Jac. o3. fhall be removed : The fame Law if a Stranger ufugps (b)
" baed% b, pending the Wrig, his Clerk fhall be removed by the Judgm.
Hob. 320, at the Com. Law, and fo in all Cafes whenany Clerk cometh
in by the Prefentment of any Stranger againft whom the PL

() 1 Rol. 300.  hath good Title, his Clerk fhall be removed. So il the (¢)
2560 db?ff’;%f}’_ Queen ufurps, and a Quare Impedat is brought againft her
pl. 28. Incumbent (for it doth not (d) lie againft the Queen) and
¢d) Hob- 193 pending the Wrir, the Queen prefents another who is infti-
tuted and indu&ed, he {hall be removed, for he cometh in

under the Title of the Pl, But if a Stzanger to the Writ, who

hath good Right, prefents his Clerk pending the Writ, and

his Clerk is admitted and inftituted, he fhall not be re.

moved ; for then by fuch Device the rightfu] Patron may

be defeated of his Prefentment. Aud that was one of the

Caufes, that after the faid A& of Wefim. 2. it fhall be in»

quired, if the Church be full, of whofe Prefentment, to the

End it may appear whether the Plaintiff fhall recoyer his
Prefentment or not, and that agreeth well with the Reafon

of the Com. Law; for in every Pracipe where any Land,

or other Thing is recovered, when Judgment is given for

the Demandant, if it be pleaded in Bar of any other Adion,

the Tenant ought to aver, that the Title of the now De-

mandant is mean between the Judgm. and the Title of the

Demandant in the firft A&ion; fo that altho’ there be 20

Defcents, . it fhall not hurt. 7ide 33 E. 3. Tit. Title

m 2. 21. 22 F. 4.52. 27 L. 8.13. So that altho’ there be 20 U.
& aah 390:  furpers pending the Writ, they fhall not hurrat the Com. Law,
Co, Lit. 233.b. It was alfo refolved, that no Incumbent {hall be remaved by
G Ames b ehe faid Stat, by Quare Imp. or Aflife of Darrein Prefentm,

x5, 93, 940

':yacnki 385 b purchafed within the fix Months, unlefs the Incumb. be named
L0, 14 - . - e ] . :
Bard g5, W the Weity 2w (f) res inter alios alla alteri nocere non

debgr,
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debet, although the Incumbent be in by defeafible Title 5

and therewith agree 30 & 46 Edw. 3. 15. 9 H. 6. 30.&" 56.

1'H. 6. 68. b. 5 Edw.’4. 115. 9 Edw, 4. 30. Quia quicung;’

altquid flatuerit” parte inaudita altera, equwm licet flatuerit,

haud equus fuerit. Alfo when the Quare Impedst is brought o, 1; 4, 4
againft the Difturber and the Bifhop, and fix Months pafs as Cr. Jac. 55"

. hath been faid, the Bifhop cannot collate by Lapfe. ~Then Hob-201 320,
admit the other fix Months pafs, fo that the Time is de-

volved to the Metropolitan, who is not named in the Writ, ; pug,, 1/
whether fhall he prefent by Lapfe ? And it was refolved,

That he cannot ; for he fhall never prefent by Lapfe but L b:
when the inferior Ordinary might have collated by Lapfe, 35,4 -+
and furceafed his Time ; fo thagthe firft Degree in fuch Cafe

_fails; and therewith agree 11 H. 4. 8. It was alfo refolved, antea 30. a:
.That in the Cafe at Bar, altho’ it was found ex officio, that
the Church was full of Bofwel, who was a Stranger to the
Writ, and it doth not appear whether he came in by better
Title than the Plaintiff had, yet the Plaintiff ought to have
a Writ to the Bithop generally, and the Bifhop ought to
execute it ; (avail it what it can) and he cannot return on
the Writ direted on him, That the Church is full of ano- ,
ther ; for no Iffue can be taken between the Plaintiff and 5N ;’7',4_7' I
him; for he hath no Day in Court, no more than the She- Hob. 320.

riff on an Hubere facias [eifinam can retarn that another is ,C,).';,]ff;?gi. a5}

Tenant of the Land by Right; for that cannot come in Do&. pl. 151
Iffue between the Demandant and him, and therefore he

ought to execute the King’s Writ, ‘and fo ought the Bifhop

in the other Cafe. And altho’ the third Perfon hath Right,

yet they are excufed, becaufe they have their Warrant by

Procefs of Law, and then the Parties may try their Rights,

as the Law requireth. And fo you will better underftand

the Books in 18 E. 2. Tit. Darrein Prefentment 20, 50 E. 3.

Incumbent 10. 21 H. 7,8, 4. ¢ b. 9 El Dyer 260. 14 H. 8.

31. 19 E. 2. Darr. Prefentment 21, 10 E. 3,17. 9 H. 6,

31. 6B 6. Dyer, Henflowe's Cafe,

1 Sid. 01, 94}
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Isaser, Countefs of R_ut-
land’s Cafe.

Mich. 3 Jacobi 1.

In the Star-Chamber.

1 Inft, 165, 187.
Moor 565,
1063 1634

Skin, 418" 445. I N the great Cafe this Term in an Information preferred
fféo,';i'93, by the Attorney General againft S. and divers Segs
1bid. 106 t0 112. jeants at Mace, and others, for Arrefting the Body- of /fas
o Park 13 3 | Countefs of Rutland, late the Wife of Edward Earl
of Rutland, by Force of a Capias ad fatisfaciena’ on a Judg-

ment in Debt given in the Common Pleas againft her, thefe

Points, were refolved for good Law by the Lord Chancellor

] Fgerton, Popham and Gawdy Chief |uftices, Fleming Chief
€s) 5 Co.68. 2. Baron, and by the whole Court of Star-Chamber, although
fome Precedents by Ignorance of Clerks are to the contrary.

1. That the (#) Perfon of one who is in Law a Countefs by

Marriage, or by Defcent, is not to be arrefted for Debt ox

&) Moor 765, Lrefpafs; for altho” in Refpedt of her Sex the cannot fit in
3 Inft 45, Parliament, yet fhe is a Peer of the Realm, and fhall be
samh 152 153 tried by her Peers, as appears by the Statute of (b) 20 .56,
which was but a Declaration of the Common Law. And

there are two Reafons why her Perfon thould not be arrefts

() Sule2sz,  ed in fuch Cafes; one in Refpedt of her Dignity, and the.
Hob, 51 other in Refpe& that the Law doth prefume that the hath
“ cq.'374.'a, (¢) {uficient Lands and Tenements in which the may be di«
ESV;"(’. ocfff-a firained. 2. It was refolved that the (d) Perfon of a Baron
éo.a- 6.2 ~ who is a Peer of Parliament, fhall not be arrefted in
f’fgoﬁfg;,’;"' Debt or Trefpafs by his Body for the Caufes aforefaid ; for
Hob. 6. none of the Nobility, who is Lord of Parliament, and by
(9’}‘21:“ s the Law ought to be tried by his Peers, thall in fuch Cafes
Hob. 61 be arrefted by his Body. And both thefe Points are well
confirmed by our Books, 11 H. 4. 15.5. in a Homine re-

pleziando againft the Lady (e) Spencer, it appears that

the Lady Spencer was a Peer of the Realm, and that in

Debt or Trefpafs, Capias lieth not againft an Earl, Ba-

.gon, or Baronefs, bugufmodi,  for becaufe ofEtheir

T 77 Efate
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Eftate and (4) Dignity they are intended to have fofficient, (s) 14H. 6.2.b
3 H. 6. 48. 4. A Writ of Debt upon Arrearages of Accompt V77"
was_brought by the Lady Daburgeveny againft another; f}”a’dgg-zl;‘-xamu
the Def. pleaded he owed ber nothing, and was ready to wage Moor 765.

his Law, and prayed by Force of the Stat. of § F. 4. cap. 8. ¥ Jonciisé
that the Pl. fhould be examined, which A& is general, that
Examination fha}l be made, which is always intended upon

Oath. Andthere Cokezn, who gave the Rule, faid, That the

Lady Daburgaveny is a Peer of the Realm, and it would not

be well to make her come to be examined ; for by the fame

Reafon we ought to make every Duke, or Earl of England

come. Rolf, Serjeant, Why not? Sir, the faid A& of (¢) § H.4. () 10 Co: 103:21
c.8. is general; and is made for every Man, high and low. Dyet 145 pl 634
"To which Grkein faid, The Law will have 2 Difference be-

tween a Lord or a Lady, ¢c. and another common i’erfon.

By which Book it is to be obferved, That a Lady, who was

but the Wife of a Baron, is a Peer of the Realm, and is in

Equipage as to Nobility and Privileges incident to their Dig-

nities with Dukes, Farls, & 48 E. 3. 30. 5. Ralph Ever-

den, Kt. brought a Writ out of the Chancery, and alfo a Writ

of Privy Seal to the Juftices; reciting that he was a Baron,
commanding them to difcharge him of fwearing in (d) Furat’ (9 271.8.22.b5
Afif. [eu recognitionib’ quibufiung; becaufe the Baroms ought Bt Exemp
not to fwear in any Inqueft or Affife without their Will,and 5. c.
upon good Advice he was abfolutely difcharged. Pide Ragif. gi‘:,'o';‘;‘é;_’" b
(e) 179. 35 H.6. 46.4. in(f) Attaint in the King’s Bench, the ¢ Co. 49. a.
Grand Jury appeared, and one of the Grand Jury challenged ,’,;}‘;‘1’4_‘%6,' o,
himfelf, forafmuch as his Anceftors had been Barons and I.ds, Do&. & swd. -
of Parliam. and that they have had their Place in the fame } thgilmgc
Houfe of Parliam. and this Matter was tried by fix Triers of 37-

the fame C)]‘ur_w,r, wherefore he prayed Allowance of his Chal- {305;5““33,%
lenge, and that he might be difcharged. Fortefeue Ch. Juft. pl. 8.

We cannot allow it without a Writ teftifying it, for we ought {e’;)g: o Chal
to be informed of your Challenge by Matter of Record, or Br- Challenge
otherwife we cannot allow it, #d gu0d tota Cur’ conceffit. Nota, ®

Duke or not Duke, Earl or not Earl, Baron or not Baron,

fhall not be tried by the Country, but by('g JRecord ; for if they (o) 12 Co. 70,
be Lords of Parliam. it appears by Record, and therefore by 9% % 5.
Record, viz. by the King’s Writ it ought to be certified. But sCo. 31, 2 49. 20
a Woman who is a Dutchefs, Countefs, or Baronefs, by Mar- if“}\lh}ﬁ:
riage, which is 2 Matter in Fa&, in fuch Cafe, not Dutchefs, Moor 767.
¢@c. thall be tried by the Country, ; for their ﬁignity accrued f‘éol.‘“‘;.“;‘_ b
to them by Matter in Fa&. Vide 2 H. 6. 11. 4. The Wife of Gilvin's Cate.
the Earl of Arundel ought to be (b) named Countefs, in an () Ficz, Brief 8-
A&ion brought againft her, ‘or by a Name which is tanta- sul-252 353
mount, 12 E. 3. brev. 254, accord. Vide Plowd, Com. 223.

Hen, Barkley, Miles, Dom. Barkley, ¢c. 14 H. 6. 2. b. An

A&ion of Debt was brought againft 2 Man and Wife,

(i) Countels of D, againft whom an Exigent was prayed. () Br. Exigemt

. g 1 i)
Newton, You cannot have an Exggent againft an Earl, a?g Poftea 53. b.
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no more againft a Countefs: And Fulthorpe there faid, that
the Reafon thereof was not only, becaufe it cannot be in-
tended that an Earican be without Lands, but another Rea-
fon is for the Dignity of his Name. For an Exigent is not
awardable againft a Duke, Earl, or Baron. Martin, in this
Cafe the Woman hath loft the Name of Countefs by taking
of Husband ; for by taking of Hufband all the Names which
fhe had before are loft ; quod Paffon affirmavit, wherefore
the Writ fhall (2) abate, forafmuch as fhe is therein hamed
Countefs. But not4 a Difference between a Baronefs or Coun-
tefs by Marriage, and by Defcent ; for it is true, f Baronif-
fa, ¢'c. by Marriage, marrieth again under the Degree of No-
bility, {he hath loft her Name of Dignity; for in fuch Cafe,
Si (b) mulier nobilis nupferit jonobili, definit effe nobilis:
But if fhe be noble by Birth or Defcent, whofoever {he mar-
rieth, yet fhe remains noble, for Birthright is caraller indee
lebilis 3 but that which is gained by Marriage may alfo be-
loft by Marriage ; for (¢) eodems modo que quid conflituitur,
diffolvitur.  And as to the Book in 8 H. 6. 9. b. & 10. 4.
where the Cafe was, that a Writ was, Precipe Joh. Lovel,
Militi, & B. Domina .Abergaveny, unum meffuagium, and the
Defendant demanded Judgment of the Writ, for this Fobn Lo-
vel, Knt. is Lord, not fo named ; Judgment of the Writ,
& non allocatur by the whole Court. ~ Rolf, Then Judgment
of the Writ ; for no moge than he fhall be called Loxd, fhall
fhe be called Lady; Judgment of the Writ, Babingten, At
the moft it is but Surplufage, and the Writis not the worfe,
And it was refolved, that this Book was good Law; but ill
reported : For as to the Plea to the Writ, that the faid Sir
Fobn Lovel was Dominus 5 it was infufficient for three Rea-
fons. 1. He ought to have pleaded that he was a Baron of
Parliament; for (d) Dominus is too general. 2, If he had
fo pleaded, he ought to have fhewed a Writ under Seal,
teftifying the fame, becaunfe it was dilatory in Abatement of
the Wrir, for ’tis only triable by Record as before appeass.

. If the faid Woman being the other Defendant, was not
%arone[s in Law, without Doubt the Naming of her Ba-
ronefs thould (‘e) abate the Writ, as appears by the faid
Book of (f) 14 H. 6. 2. b. And peradventure this Lovel
was Lord only in Reputation, as many are at this Day, and
not a Lord of Parliament; As the eldeft Son of a Vil
count, Earl, ¢&c. who are not Barons in Law but Repu-
tation ; and therefore in Legal and Judicial Proceedings
fhall not be fo named. And if the faid Bock fhould be -
otherwife intended, it would be erroneous, and againft all
the other Books in all Succeflions of Ages. And every Ba-
ron of Parliament ought to have a ('z) Knight returned

of
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of his Jury, as appears in 13 E. 3. faqueff 43. 27 H. 8. 22. b,
4 Eliz. Dy, 208, 14 El. 3. 107. 111. And an Earl or Baron
thall be amerced (4) 100 Shillings,c9 E. 4.50. 0. 9] 3. It was
refolved, That forafmuch as in the Cafe at Bar, a (b) Capias
was awarded againft the Countefs by the Court of Com. Pleas,
That the Sheriff or his Officer by his Warrant might, with-
out any Offence execute it ; for they ought not to (¢) difpure
the Authority of the Court, but execute the Writs directed to
them, and to that they are fworn; and altho’ itappears in the
Capias that fhe was a Countefs, againft whom by the Law
no Capias in fuch Cafe lies, ¢ ignorantia juris non excufut,
and efpecially Sheriffs and other Minifters of Law and Ju.
flice, as was objeted, yet, forafmuch as in fome Cafes, as in
Cafes of Contempt, ¢c. a Cupias (d) lieth againft them, it
was therefore refolved, That the Sheriff and his Officers ought
not to examine the judicial A& of the Court, but execute the

Writ, and therewith agreeth the Opinion in 36 H. 8. Dy.61. ¢

2l 26. If a Capias or Exigent cometh to the Sheriff againft
a Duke, Earl, ¢7c. wheret lieth not againft them, he oughe
to execute the Writ; and not argue and difpute the Validity
of it. But the Truth of the Cafe of the Countefs of Rutland
was, That the Serjeants who had the Sheriff’s Warrant to ar-
reft the faid Countefs on the faid Cepras ad fatisfaciendum,
being fearful that fhe would be refcued by her Servants and
Friends, and fo efcape, for which the Sheriffs (if fhe thould
be arrefted on the Capias ad fatisfaciendwm, and efcaped)
would be charged. The Serjeants at Mace advifed the faid
S. to enter a feigned A&ion of 1000/, before the Sheriffs
in London, according to their Cuftom, upon which they
would firft arreft the faid Countefs, and by Force thereof car-
ry her to the Compter, and then take her Body in Execu-
tion on theCapias ad fatisfaciendum. And afterwards the faid
Serjeants in Cheapfde, with many others, came to the Coun.
tefs in her Coach, and fhewed her their Mace, and touching
her Body with it, faid to her; We arreft you Mudam, at the
it of the faid S. which were all the Words they ufed, and
thereupon they compelled the Coachman to carry the faid
Countefs to the Compter in Woodffreet, and at the Door
thereof the Sheriff came, and carried the Countefs to his
Houfe, where fhe remained feven or eight Days, ’till fhe
paid the Debt. And it was refolved, That the Sheriff,
or any other by his Authority, who makes an Arreft of
the Perfon of another, (¢) ought on the Arreft, to fhew at
whofe Suit it is ; out of what Court, for what Caufe he
makes it, and when the Procefs is returnable, to the In-
tent that, if it be for any Execution, he might pay it and
free his Body (if he will) from Imprifonment; and if it
ke on Mefne Procefs, either to agree with the Party, or
’ ' to
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to put in Bail according to Law, and to know when he
fhould appear. And therefore it was refolved, that the faid
() general Arreft cannot be faid by Force of the faid Wrig
of Execution; and that the faid Arreft of the Countefs by
the Serjeants at Mace of their own Heads, without other
Warrant, is againft Law, and the faid Countefs was falfely
imprifoned. (And fo in Summons in real A&ions, the Sum-
moners in the Prefence of the Pernors and Viewers, &,
ought to fummon the Tenant. 1, To keep his Day of Re-
turn, and name it in Certainty, to render, ¢¢c. 2. The
ought to name the Name of the Demandant, &'. 3. The
Yand in Demand. Ve 3 E. 3.48. 43E.3.32,4. 50E. 3,
16. b. @'c.) And that was the chief Reafon that a fevere
Sentence was given againft S. the Serjeants, and the others
their Confederates ; and the entring of fuch feigned A&ions
in London, was utterly condemned by the whole Court:
For by Colour of Law and Juftice, they by fuch feigned
Means do againft Law and Juflice, and fo make Law a,xg
Juftice the Author and Caufe of Wrong and Injuftice. V7
the Statute of 5 H. 4. ¢44.8, in the Preamble. ,

.
P

The
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The Lord Cuanposs Cafe. 554,
Trin. 4 Jacobi 1.

Klng Hen. 7. by his Letters Patents, in the 1gth Year of his 8Co. 56.2.9m.2
Reign, granted to Giles Bridges, Efq; the Manor of 5;‘;’2-,2% 9
Blunfden in the County of Wilts, to have and to hold to him Hob. 224,
and his Heirs Males of his Body. The fame King, Anno 24. ;'Rgﬁ'f{;é,l,’;.,,
of his Reign, by his Letters Patents reciting the former Let- 278 3¢

ters Patents of Intail, Ac cwm poffmodum, 1dem Egidius ven’

in Cancellar’ noffram coram Willihelm® Cantuarienfi Epifcopo

Cancellario noftro, & ibidem [furfum reddidir dittas literas

patentes ad opus noffrum cancellendas, wvirtute cujus -eadem

litere patentes tunc & hidem fuer’ cancellat’ ; wirtute cue

Jus nos de manerzo predillo feifiii fuimus @& ad prafens fu

mus in Dominzca nofiro ut de feodo.  Sciatis guod nos de gra-

tie noffra [pectaliy certa [cientie & mero motu, dedimus &

eonce(flimus  prafato Egidio Bridges & Ifabelle Uxori fue

manerium  praditum cum pertinen’ (without any Grant of

the * Reverfion of the faid Manor,) to have and to hold to - , gy pep;
them and to the Heirs of Giles. And whether the Rever- 180, 277, 278
fion fhould pafs or not by this Grant, was the Queftion, be- jord S e
tween Grey Lord Chandos, Iffue and Heir of the faid Intail, Lane 3, 1.
and Sir Thomas Lowe, Knt. Alderman of London, who had D123,
taken a Leafe for Years of the faid Manor of Williem Lord B- N. C. 168
Chandos, Father of the faid Lord that now is; and a Fine
was levied by the faid Lord Williem for Affurance of the
faid Leafe : But if the Reverfion remain’d in the King, then
the faid Leafe was voidable, and the {aid (¢) Fine could not ¢,) gaym, sys;
make it good, for that was reftrained by the Statute of

(V) 34 H.8. And upon a Petition made to the King by ¢)3s&sm.8
the faid Sir Thomas Low, who was difpoffeffed by the faid &2 °)
Grey Lord Chandos, the King referred it to the Confiderat. 14 3. 5> &
of the Ld.Chancel. and Ld. T'reafurer of England, who heard 11\410\‘;;1“2& IZVS;'

Counfel on both Parts: And becaufe the Cafe was difficult, 142, 143, 171
Cr. Cars 430.

Plowd. ¢55. 2. Yelv. 149. Noy 132, Co. Lit. 335, 2. 372. b, 1Lcon. 85. 3 Leon. 57, 4 Leom.
40. Bengl.sin Kelw. 213. 2. b. ‘0. Benl. 32. Benl. in Ath.2c. No Bea'v223 ple 254. 8 Co. 77, b.

80 Co, 37, a, Hob. 299. 3 Rol. Reps 108, 437. Raym. 349

they
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The Lord CHANDOS’s Cafe.  PART VL
they referred it to the Lord Ch, Juft. of Englend, and Lord
Ch. Baron, who oftentimes heard the Cafe debated betwixt
the Counfel of both Parties. And it was obje&ed by the Couns
fel of the Lord Chandos, that the faid Grant of the faid Ma-
nor by the faid Letters Patents of 24 H. 7. were void for di=
vers Reafons, 1. That the faid Eftdte-rail was not recited,
as an Eftate-tdil continuirig, whereupdn the Rev’n might be
granted, butasan Eftate-tail determined ; and therefore the
K. granted it as a Thing in Poffefl. when in Truth he had but
a Rev'n expe&tant on an Eftate-tail. 2. The King was de-
ceived in his grant, for the King by the Suggeftion of the
Party thought that by the Surrender of the faid Letters Pa-
tents of 19 H. 7. the Eftate-tail was thereby defeated and de-
termined, by Reafon whereof the King was feifed thereof in
his Demefne as of Fee,in which the King was deceived : For
by the Surrender of the faid Letters Patents the Eftate-tail
was not determined, nor the King feifed in his Demefne as
of Fee, but the King had only 2 Rev'n in Fee expe&tant on
the Eftate-tail. 3. The King was (4) deceived in the Eftate
he granted, for he intended to grant an Eftate in Fee in Pof-
fefl. and not a Rev’n expeétant on an Eflate-tail ; and the K.
granted Manerwm de Blundfden, and not reverfon’ Manerii.
And after many Arguments and good Deliberation had with
divers other Juft. it was refolved, that the (b)) Rev’n {hould
pafs by the faid Letters Patents of 24 H. 7. And as to the
faid three Objeltions, it was confidered, how much of the faid
Recital was the Suggefti. of the Party, and (¢) how much the
Affirmation of the King himfelf. And as to that, it was refol-
ved, That the Recital of the Eftate-tail, and that the (d) Pa-
tentee had furrendered or delivered the faid Letters Patents
to the Chancellor to be cancelled, both thefe were in Judgm.
of Law the Informat. and Suggeftion of the Party ; but the
Claufe virtute cujus (we were feized in our Demefne as of Fee)
was but the Colle&ion of the King himfelf, as a Confequence
on the Surrender, in which the King miftook the Law. Al-

* fo the Party inform’d the King, that he had delivered the
. Letters Patents to the Chancellor to be'cancelled ; upon which
" the King affirmeth (que (¢) quidem litere patentes adtunc

¢ ibidem cancellat’ fuer’) that is not the Information of the
Party, but the Affirmat. of the King; and the Colle&. or Af-
firmat. of the King, (on the Informat. of the Party) when it
is not made any Part of the Confiderat. fhall not avoid his
Grant. For all that the Party had informed was true; and the
Error was in the Confequent or Colle&. which the K, made
upon it ; then forafmuch as the Party had truly informed the
King of the Eflate-tail, and of the Delivery of his Letters Pa-
tents to be cancelled ; altho’ the King hath miftaken the Law,
or the Matter in Fa&, in that Cafe it being no Part of the
Confiderat. thall not avoid his Grant, for no Fault was i)n the

artys
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Party. Alfo it was refolved, that by the Grant of the Ma-
nor, without a Word of the Reverfion, the (2) Reverfion ¢.) cro. carl
fhould pafs ; for this Word Manor includeth all Eftates, and doo- b
Degrees of Eftates of or in the Manor; as if 4. gives the 3 Consear
Manor of D. to B. in Tail, and afterwards the %onor is Dyeriss. el
(b) attainted of Treafon, by which the King is feifed of the Plowd 155 a.
‘Reverfion, and afterwards by his Letters Patents grants Ma- o > Gran
neriwm de D. to another and his Heirs : In that Cafe, al- 8.
though the King grants the Manor of D. as in Pofleflion, J,5 & e
yet the Reverfion fhall pafs, for the King had an Eftate 22 -
(viz. the Reverfion in Fee) grantable in him ; and the E- % Grame o7
flate-tail by a common Perfon need not be recited. And it Grant so.

is not like the Cafe of ('c) Alton Woeds, for there the King f}{;ﬁcﬁ'cf'm
was not Conufant, nor informed of his true Eftate, fcil. that 277, 218,
he was feifed in Tail, with the Reverfion expe@ant to his ?;gh%f;éf"g.b‘
Heirs and Succeflors, and his Grant in the fame Cafe, could 10 Co. 107.2.bu
not take Effe& without Fraction of Eftates, or Wrong done, fame 2>
and therefore the Cafe of Alton Weods, was not to be liken- B N C. 267,
ed to thisCafe, For in our Cafe, the Party hath informed Eg?;ﬁfﬁ 190+
the King of the Truth of all Matters in Fa&, f[uil. of the ()1 Co 43, &a:
Eftate-tail, and of the Delivery of the former Letters Pa- '
tents, fo, that in true Judgment of Law on the Matter con-

tained in the Patent, the King hath but a Reverfion in Fee

expeGtant on an Eftate-tail : And in this Cafe no Wrong is

done to any, nor is there any (d) Fra&ion of Eftates. And (4) 1 Co. s2. 2
here the King’s Intent was to depart with all his Eftate, and’

(¢) lefs pafleth by this Grant, (fczl. the Reverfion) than he (¢) 2 Rol. Rep.
did intend to pafs; for he did intend to pafs the Pofleffion ; 13 ...

and fo it is not any Prejudice to the King. But if more

would pafs, than he intended to pafs, as where he intended
only to pafs the Reverfion, and the Words will pafs the
Pofleffion, there it will be otherwife. Alfo this Grant was
made ex certa [cientia, ¢& mero motu, which fhall be taken
in the moft (f) liberal and beneficial Senfe, according to the

King’s Intent and Meaning exprefled in his Grant, 952 8 Co 56 2.
Antea 6. 2. §Cos
§6. 2. 1Co.49.2.51, b. 3 Leon. 243,249, Kelw.7. b. 175. 2. 168. 2. 11 Co. 11. 2, 10 Co. 57. b
2Sid. 141. 3 Rol. 200, Hard, sgo. Plowd, 32.3, 126, 2. 143. b. Fitz. Gramt 29, 2 R. 3. 40 3. b

3 Bultr, 6. 2 Inft. 496, 497,
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BREDIMAN'S Cafe,

Hill. 4 Jacobi 1.

In the Common Pleas.

11 L. 4% Eliz. Rot. 10§. Charles Brediman did arain an

4 Affize of Novel diffeifin againft Robert Bromley, Tho<
mas Reyner, and Francis Cotton; of a Rent of 10/ in H &4,
in the Coanty of Middlefex, and made his Title, that Sir
Kichard Pexal, Knight, was feifed of the Manor of Swe-
clzff, in H, ¢¥c. in his Demefne as of Fee, and held it in
Socage of Michael Shoreditch, and ¢ Of. 13 Eliz. made his
Will in Writing, and thereby devifed to the Plaintiff a Rent
of 10/, iffuing out of the faid Manor of Swecliff for his
Life, yearly to be payed, and by the fame Will devifed to
Dame Eleanor his Wife the faid Manor, to have from the
Day of his Death, for 15 Years; and afterwards the faid
Sir Richard, 10 Oftob. 13 Eliz. died. Eleanor entered into
the faid Manor, and paid the faid Rent of 10/. and for the
Rent of 10l due the 1oth of Offober, 40 Eliz. and for the
Arrearages of 16 Years before: The Plaintiff the faid 10th
Day of Ottober, 40 Eliz. halt an Hour before Sun-fet of the
fame Day, came to the capital Houfe of the faid Manor, and
there remained till after Sun-fet, petendo tam pradiél, 150 L
de arreragiis praditt. redditus, quam praistl. decem libras
in praditto decimo die Otlobris, anno 40 Eliz. fupradifl, eis
dem Carolo tunc gt debit, exiffen. fbi folvi. And the De-
fendants adiunc tenentes, @e. j/eu eorum aliquis, nec ali~
quis alius Arreracie predifle few redditum predilt auwt a-
liquam inde parcellam etdem Carolo adiunc fic ut prafert’
debit. & infolut’ exiften’ eidem Carolo folverunt feu folvit,

Jed illa ei adtunc ¢ ihid. folvere denezaverunt, ¢ corums

quilibet  folvere dencgavit, @ fic predill. Robertus, Tho-
mas ¢ Francifcus, 2pfum Carolum de redditu pred” adtunc
& ibid. injufle & fine judicio diffeifver. & hoc, ¢rc. And the
Aflize was taken againft the faid Tho. and Franc. by Defiule,

' i and



PArRT VL. 'BREDIMAN’s Cafz. 57

and Rob. pleaded Nul Tort, and the Recognitors of the Aflize

tound for the PL. f. the Seifin and Diffeifin of the Rent, and

the only Point which was debated at the Bar and at the Bench

was, if the Payment of the faid Rent by Eleanor, who was

Termor for Years werea fuffic. Seifin of the Rent to main-

tain an Affize againft the Ter-tenant after the Years determiri-

ed. And this Cafe was oftentimes argued at the Bar in the

Time of the Ld. Ard.in the Time of the Ld. Gawd 9, and of

Coke now Ch. Juft. And it was obje@ed at the Bar, that the Sei-

?n h%d by the Hands of Ten’\r/ forYea.r§:i is fuffic. to havean Af- N
ize, for itappears by 33 E. 3.Verd.*47, That Seifin by theHands , $5Jac 122
ofa(2)Baily or Procérgat‘isafuﬂic.ang 8H.6.17.4.b. ix); fome Cafe & ?:c&eﬁs 7
Seifin by the Hands of him who hath nothing in the Land is

{uffic. As if there be (b)Lord and Ten’t,and the Ten’t makes (b) Poftea 58.3.
a Feoffment in Fee, before Notice made by the Feoffee, the

Paym, of the Feoffor is a good Seifin. And 27 E. 3. 83. 4.

in a Scire Facias on (c) a Fine levied of a Rent, the Tenant (<) Fitz Scire
faid, That the Demandant had received 16s. Parcel of the ™ **
fame Rent pending the Writ, by the Hands of one who held

the Land (out of which the Rent iffued ) at Will, and took his

Plea to the Whole, becanfe the faid Rent was a Rent-fervice,

and ('d) Seifin of Parcel gave Seifin of the Whole, and fo the gl) 4.Co. 9. 2.
Fine executed by that Seifin; upon which the Pl. demurrd, 35, 2Rotq6s.

and it was awarded that he fhould anfwer to the Remnant, by LE- 47« ;’;
which it appears y(as it was objetted) that Seifin by the Hands (e)F. N. B. 179
of a Tenant at Will, was a fufficient Seifin as to that which was

paid. And8 A4f].4l.16.8 E. 3.53. & F. M. B.179. f. thatPaym.

of the Rent by Tenant for Years is fufficient Seifin to have an

Affize for the Rent. And it was faid, that other Seifin the De-

vifee of the Rent could not have, during the Term, by other

‘Hands than by the Ten’t for Years, and the Paym. of the Rent

was a lawful Thing, and which of Right ought to be done,

and therefore the {aid Payment by the Tenant for Years thall

bind theTen’t of the Freehold, and {hall give him fuffic. Seifin

to havean Aflize. Andupon folemn Argument thisTerm by the

Judges of the Com. Pleas, it was refolved by the whole Court,

Je. Coke Ch. Jult. Walmf. Warburt. and Daniel; Thar the faid

Paym. of the Rent by the faid Ten’t for () Years was no Sei- () ?r-ﬁ.‘“- 142,
fin to bind the Ter-tenant after the Years determined for feve- ; nop sap *o°
ral Reafons. 1. In Refpect of the(g) Imbecillity and Smallnefs (s) Cr. Jac. 142-
of the Intereft of Tenant forYears, who at the Com. Law could {»ss. % ¢. 11
neither prejudice nor draw the Eftate of Frechold in Queftion, 2 Inft. 3216, 323
For altho’ the Recovery againft the Ten't of the Freehold was Gy co. 135. 2.

by Agreement, Tent for Years could not be received before the £t El 284 7%

Stat. of (b) Glouc. nor could he (2) falfify the Recovery before the ()£.N. 5. g8.¢:
Stat. of (4) 21 H. 1. So that by the Com. Law, Ten't for Years 2205 Moty

was fubjed to the Pleafure of the Tenant of the Freehold ; 31ng. 331,32,

€or he could not falfify a Recovery of the Freehold in Refpettof 3%

the Feeblenefs of his Eftate, and none by the Com, Law could o Lir. 4. &

falfify a Recovery of the Freehold, but he who had a Freehold.

Vide 7 H.7.12.4.9E.4.37.0. 30, H6.16.7 H4.17.b. 19E.3. 4[].

82. The fecond Reafon was, ex Eiymolosia & vi termini,

fr. that
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Je. that he who hath notSeifin in the Land charged, cannot
‘give a Seifin of the Rent; for nemo poteft (2) plus juris in a-
livms transferre quam iffe babet. And that is the Reafon that
a Pracipe lies not againft a Termor, becaufe he cannot give
Seifin, and yet in one Cafe one Mannet of Precipe only lies
againft him who hath but a Chattel, and no Freehold ; and

that is, that a Writ of Dower lies againft (4) Guard. in Chi-

valry, as appears in Temp, E.1.Brief,863.8E.2.ib1d.809. 6 E.3.

8, ¢re. but if fuch Guard. makes a Leale for Years of the

Land, no Writ of Dower lies againft the(¢) Leflee, as appears

in 8 E. 3.384.And aWritof Dower lies againft Guard. in'Chi-

valry for two Reafons, 1. Otherwife the Ten’t in Dower would
be without Remedy, for in fuch Cafe no Writ of Dower lies a«
gainft the Heir, as itisadjudged in 9 H.6.6.b. in Frevi/’s Cafe.

2. The Guardian may pray, (if the Cafe fo require) that

the Demandant may endow herfelf de le pluis beale 5 but no

other Pracipe lies againft fuch Guardian. And no Writ of

Dower lies againft Guard, in (d) Socage, nor can he affign

Dower, as appears in 29 Af. 68. And it was faid, as Poffeffio

is derived, 4 pos ¢ fededo, becaufe he wHo is in Poffefl. may

fit down in Reft and Quiet: So Seifns alfo is derived a Se=

dendo, for till he hath Seifin all is labor ¢& dolor, ¢&* wexatio

Spiritus ; but when he hath Seifin, he may federe & acqui-

eftere. In all Suits to recover Seifin or Poffefl. he who profe-

cutes them ought to labour, but when he has obtain’d Seifin

he may federe @& accumbere in Peace and Tranquility, The

3d Reafon was a manifelt Difference (¢) between receiving

and giving Seifin ; for it is true, thathe who hath buta Term

for Years may take Seifin for the (f) Benefit of him who

hath the Freehold, 43 E. 3. 26. 4. If Grantee for Years of a

.Common ufeth it, that giveth Seifin to"him in the Rev'n,
22 Aff. 84. acc’. 12 E. 3. A]]. 86, Payment to the Grantee for

Years of a Rent, is a {uffic. Seifin for him in the Revn, M. 30,

& 40 El. in the sth Part of my (g) Rep. Prefentment by the

Grantee of the next Avoidance, or for Years, is a {ufficient

Title in a Quare Impedit for the Grantor ; and all-our Books

are, That the Poflefl. of Leffee for Years, or (%) Guardian,

¢e. is fuffic. Seifin for him in the Rev'n to have an Aflife. But

feut beatius cft; 2ta majus eff dare, quam accipere. For in
the firft Cafe he who giveth Seifin is Ten'’t of the Freehold,

and he who receiveth, Ten’t for Years; but in this Cafe, he

who maketh the Paym., is but Tenant for Years of the Land,

and he who receiveth it claimeth a Freehold in the Rent,

and therefore the Tenant for Years by his Payment cannot

give Seifin to bind him who hath the Freehold ; and there-

with agree 2 H. 6. 3 & 8 H. 6, 17, or 7, 31. Vide 11 H. 4.

29. 4. b, Homage done by the (?) Huiband before Iffus,

fhall not bind the Wife; but Seifin by the Hands of a

(#) Difleifor; or by one who hath a defeafible Title, is
fufficient and fhall bind him who hath Right, forr he is
2 ) o lenant

-

h
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Tenant of the Land, and the A& is lawful; but Incroach= '

ment of Rent by his Hands fhall not bind him who hath

Right, for that is not lawful, and therewith agree § H, 6,

18. 4, 39 H.6. 2. b. 33 E. 3. "Avowry255. 8 AJl. 6. 16, 31.

but in"the fame Cafe, if there be any Covin between the

Difleifor and him who hath the Rent, and that the Pur-

pofe of the Difleifin was, that the Difleifor thould give

Seifin of the Rent, there fuch Seifin fhall not bind “the

Diffeifee, or him who hath Right, for the Covin maketh it

- unlawful in the fame Manner as Dower affigned by fuch (4) (&) 1 Rol. 5400

Difleifor, or Recovery againft him, if the lg)iﬂeiﬁn was had 85 13> 13

by Agreem. ot Covin. But it was faid, When there are (4) Br. Dower 155

Ld.and Ten’t, and the Ten’t makes a Feoffm. in Fee, before {7 ﬁ;,‘“f' 181

Notice and Tender of the Arrearages, the Feoffor may give 357.b. 3Co. 672

Seifin, for he is Tent as to Avowry, 8 H.6.18. for in fuch 2%‘; 738; T

Cafe, if the Lord fhould avow on the Feoffee before Tender 2 Roi. Rep. 17

of the Arrearages, he would (¢) lofe them, as it is agreed in EL‘;,%;‘;;’;Q‘;;*’-

7 E.3.¢& 9 H. 4,&c. And therefore, forafmuch as in fuch Br: Damages o6

Cafe the Common Law doth conipel the Ld. to avow on the z[’mﬁ,";}i?' &

Feoffor, for this Caufe at the Com. Law fuch Seifin by the () Co. Lir.265:

Feoffor, canfs neceffitatis, was good. And in this Cafe Dif- A, ;’;7,

ference was taken and agreed between Attornm. and Seifin ;

for in Cafe of a Grant of a Seigniory or Rev'n, & to At-

torn, Privity of Eftate was requifite; but not to a Seifin

But at the Common Law, the Lord was not{(d) compellable (4) 2 Inft. 273,

‘to take his Rent of any other but of him who was his im-

mediate Tenant in Privity ; and therefore at thie Gommon

Law the Lord paramount was not compellable to accept his

Rent by the Hands of the Ten’t peravail, or by the Hands

of 2 Ten’t for Life, where the Rev'n was over, and that well

appears by the Stat, of (¢) Wefl. 2. cap. 9. Capitalis Dows’ fer- (o) sIng. 1ms;

vitie & confuetudines fibi debit, renuchat accipere per manus 314 Co-Lic

alterius quam per manus proximi tenentis Jfibi, & Jic tenentes 0"

in dominico amiferunt proficua tenement’ fuorwm ; non habeat

capitalis Dows poteflatems difiringendi tenentes in dowsinico,

dum prad’ tenens offecrat ei fervita debita ¢ confueta : And

yet Seifin had by the Hands of the Ten't peravail, or Leflee

for Life, was good, if the Lordaccepted it. And it was faid,

that if Tenant in (f) Tail makes a Feoffm. in Fee, if the (1) 2 Rot. aca:

Donor obtains Seifin of his Rent by the Hands of the Dif- Co: L. 26502,

continuee, it is fufficient to have an Affife,and yet he cannot

avow on the Difcontinuee, nor is there any Privity between

them. The 4th Reafon was drawn from the (g Nature of the Co) Cr. Jat. 143

Rent in the Cafe at Bar, which as it was faid, hath three crofs ) :

Afpe@s. 1.Itisagainft Com. Right. 2. It is in Creation 7ed-

dit (b) ficcus, barren without Fruit, and forits Drinefs is com- () Lic. Se@, 918

pared to aStone : Summa petit Jeopult, ficcaque in vupe refedit, Co.Lic. 144 2

3. Tt is Redditus cacus & fecus 5 for it is a Rent remedilefs,

which cannot fee any (i) Way or Remedy to artain to it,

And it is to be obferved, Tha{ a Right (without apny Eftate
Z a

() Liv See 217y,

o
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in Pofleflion, Rev'n, or Rem’) for which good Remedy by
A&ion is given, is not yet Affets, until it be recovered and re-
duced into Poflefl. So an Eftate as in Rent-feck, which de-
fcendeth, for which the Heir hath not Remedy, 1s not Affets
until he hath gained Seifin ; for want of Right, and Want of
Remedy are in one Equipage. So one fhall not be (2).re«
mitted to a Right remedilefs, as appears in the Marg, of
- Wincheft. Cafe, in the 3d. Part of my Rep. ¢ M. 12 & 13 El,
int’ Terling & Trafford, it was’ adjudged, That a Rev'n ex=

) Antea 42. 2. pectant on an Eftate Tail was not (b) Affets, becaufe it lay in

.3 Rol. Repe 234,

the Power of Ten’t in Tail to dock and bar it at his Plea-

337 2 Rol-Rep: fure: And thereupon it was concluded, That forafmuch as
A

fuch firft Seifin which fhould give Vigour and Life to this
remedilefs Rent, and fhould charge the Freehold, eught to be
given by him who hath a Freehold at leaft, and not by him
who hath but a Chattel ; therefore Seifin given by him who
had but a Term for Years, was not fuffic. And it was faid, that
the Rent-feck in the Cafe at Bar was remedilefs in its Creat,
becaufe it was created by Will; fo that not only 2 Remedy
for the Rent, but a Writ of Annuity alfo failed. Butif a Man
grants a Rent by Deed out of cert. Lands, there as to charge
the Land it is remedilefs, but the Grantee may charge the
Perfon of the Grantor in 2 Writ of Annuity ; and therefore
1t was faid, that in fuch Cafe, if he added a Provifo, that it
fhall not charge his Perfon, it is void, unlefs he gives him
Seifin upon rhe Delivery of the Deed ; for fuch Provifo doth
takeaway from the Grantee all hisRemedy ; arid to avoid that,
Liu. in his Chap. of Rents, puts his Cafe of a Rent-charge, in
which-there was fuch Provifo, in which Cafe the Grantee was -
not (¢) deprived of his whole Remedy, It was further agreed,

346 2+ Sedt-220. That forafmuch as a Rent-charge, or a Rent-feck was againft

com. Right, that in an Affife thereof all the Tertenants, fc.
the Tenants of the Freehold (who always are in Law intend-
¢d within thefe Words Tertenants) onght to be (d4) mamed ;
as it is agreed in 9 E. 3. 13. 22H. 6. 24.4. 33E. 3. Aff. 456,¢%c.
And thereupon it was concluded, that if inCafe of Difleifin
which is tortious, and Privation of Seifin, the Ten'ts of the
Freehold ought to be named and made Party, 4 fortzori, in
the Cafe of Seifin, which in this Cafe 1s Creation of Remedy
for the Rent, the Ten’t of the Freehold ought to be Party and
princip.Agent in the Perfedt. thereof ; and he whehatha Rent
hath not taken the Explees thereof, until he hath Seifin by

§’~";§§:§f" 159 the Hands of the Tenant of the Freehold ; for expletia des

rivantar de verbo expleo, that is, to fill or make up, or to make
perfe@t ; for he who hath a Rent, (and efpecially a Rent-feck)
hath not a perfe® and expleat, or compleat Eftate in the
Rent, until he had Seifin thereof, and when he hath Seifin,
his Eftate is compleat -and perfe@, for he hath reapﬁd

e

e
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the Explees, fc. the Fruit and Commodity thereof. Pide Brast,

lib.2. fol. 40. Item nec explotia capere poffit, quia nond’ venit

tempus meffium nec vindewtarum > ff autem friutlus non mas

turos percepit, wvel arbores profiraverit, iffa non debent dici

expletia cum fint potius ad damnuhs quam ad commodum.

And Litt, cap, Attornm. 125. was cited, if there be (4) Lord, (2) Lic.Seg. 555
Mefne and Ten’t, and the Ld. will grant the Services of the < i 3i1-abe
Mefne, altho’in his Grant he doth not make Mention of the

Mefne, yet it is neceffary that the Mefne Attorn, and not the

Ten’t peravail, becaufe the Mefneis Ten’t to him; but (4) (5) Lic. Se@o 536
otherwife it is where certain Land is charged with a Rent- Co.Lit. 311.b. -
~charge, orRent-feck ; for in fuchCafe, if he who hath the Rent

grants it toanother, the Ten’t of the Freehold ought to attorn

to the Grantee, becaufe the Frechold is charged with the

Rent, ¢&c. And if the Ten’t of the Freehold ought to attern

to a Grant (as Litt, holds) # fortiori, the Ten’t of the Free-

hold ought to give Seifin, for Seifin is more than Attorn-

ment ; for every lawful Serfin includes Attornment, but At-

tornm, doth not include Seifin, And it appears by 21 H. 6.

9 b. That if the Tertenant, out of which the Rent-charge is

Mluing, be difleifed, and he who hath the Rent grants ic

over, the Diffeifee cannot attorn, becaufe he hath not the

Freehold, although he hath the mere Rightto it, 2 fortiori

Ten’t for Years who hath no Freehold, nor Right ot Free-

hold, fhall not give (Seifinof }it., RLaftly, It was agreed, that

it would be full of many (¢) Inconveniences ; if he who hath () Cr. Jac. 143
not the Freehold fhall give Seifin ; for then Ten’t by Stat. '
Merchant, or Staple, Tenant by Elegiz, Guardians, Grantees

of Wards, ¢, alo if the K. extends and leafles over,all thefe

might put Lords or Owners of Rents in Poflefl. of the Rent

or Services, of which they had not any Seifin within Timeof

Limitation, which will be very dangerous, and the Caufe of

many Suits and Troubles: And asto the Objecion. fr. That

Payment by a (d) Bailiff would be a fufficient Seifin, it was () Antea 57 2
agreed, unlefs it works a fpecial Prejudice to the Lord ; as, if O 12 14>
the L.d, hath not been feifed of his Rent within (¢) 60 Years, () 4Co. 1020
and the Tenant makes one his Bailiff generally of his Ma-
nor, he cannot, without exprefs Commandment of his Mafter,

pay this Rent remedilefs to the Ld. for that would be a fpe+

cial Prejudice to him, which a Bailift without Commandment

cannot do. And as to the Cafe of (f) 27 E. 3.83. 4. it was (f) Antea s7.
agreed, for there the Ten’t pleaded the Paym. of the Rent by Fitz-Sc-fac- iz
the Hands of Ten’t at Will, and fo avowed the Paym. as his

own Paym. by the Hands of Ten't at Will. 4 M, 6. 29,5. 30. 4.

in (¢) Replevin againft W. he made Conufance as the King’s () Fitz. Avows
Bailiff ; and faid, That the King was feifed of the Caftle g% .onry 71,
of Lancefion as Parcel of his Duatchy of Cornwall, and of

a Reo2 = >+ iffuing out of the Town of 7. and that

Iz all
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all who had been Dukes there had been feifed Time out of

_*  Mind, by the Hands of thofe who were dwelling and refi-

Tr. Jac. 665 dent within the fame Town, and prefcribed to diftrain for
it quoties, ¢c. And it was held a good Seifin, for the Rent

was iffuing out of the whole Town, and that all the'Refi-

dents and Dwellers qught to pay it; in which Cafe he could

Where Seifin  not alledge Seifin by the Hands of any Perfon in certain,
fivca byone In- for the Seifin given by one fhall bind all, and it cannot be
all, intended, that a Man can have Knowledge of all the Inha-
bitants; wherefore, by the Advice of the whole Court, the

Conufance in fuch Cafe was awarded good. =~ ™" '~ " *

GaTewarDs Cafe,

i)
*

| Hill. 4 Jac, 1.

In Communt Banco.
7

Heb, 86. 1Bulft. ‘IN Trefpals by Robert. Smith againft Stepben Gateward,
spCrlacass 1 Gent, Quare Claufum fregit apud Horfington in Coms’
Lincoln® vocat’ Horfington Holmes, cum quibufd’ averizs, wiz.
equis, waccis & bidentibus depaffus fuit v Aug. An. 43 EL
with Continuance. The Defendant quoad porcos, pleaded not
guilty ¢ And as to the Refidue of the Trefpafs he pleaded,
guod villa de Stixwold eff antiqua villa, ¢ contigue adjacet
pradilt Clauf. vocas® Horfington Holmes, quodque infra ean-
dem villam babetur, & & 10t0 tempore cujus contrar’ me-
moria hom’ non exiffit talis habebatur confuctudo, viz. quod
Inhabitantes infra eandem villam de Stixwold pradilt’ in-
fra aliquod antiquum  meffuagium ibidem ratione commo-
rantie, & refident’ fye in eadem babuerunt & uf fuerunt
@ confueverunt babere Com. Paftur’ in pred’ loco in quo, &c.
270 omnibus ¢ omnimodis bobus & equis & aliis groffis ani-
mal  communical’  fuper hujufmods antiqua mef;a‘gia Jua
infra pred’ villam de Stixwold pred modo & forma fequente,

Iz,



PArt V.  GATEWARD's C’ajfe: 6o

vz, quolibet anno ad omnia tempora anni, necnon pro b

dentibus _ fuis levant’ & cubant’y @c. quoliber ann. fuper pri.

mum diem Augufti, - @ abinde ufque Feffum Annunciationis

beate Marie Virginis tunc prox’ fequen’. And pleaded that -

he prad tempore quo fuit ¢ adhuc eff commorans ¢ inba-

bitens in the faid T'own of Stixwold, in anancient Houfe in

S.pred’, and fo juftified; upon which the Pl. did demur in

Yaw, And this Plea began, Zrin. 3 Fac. and was often-

times argued at the Bar, and now this Term was openly ar«

gued at the Bench by all the Juftices; and it was unani-

moufly refolved by all the Juftices of the Common Pleas,

That the (4) Cufltom was againft Law for feveral Reafons. (o) Cr. Jac. 152,

1. There are but * four Manner of Commons, Je. Common f‘é: . El
. . . » Ble 363

appendant, appurtenant, in grofs, and by Reafon of Vicinage,

and this Common ratione commorant’ & refident is none of

them, and (b) argumentum a divifone eff fortiffimum in ju- (5) Co. Lir,

re. 2. What Eftate fhall he have who is (¢) Inhabitant in Z:)scl; —

the Common, when it appears he hath no Eftate or Intereft 36;. rand. 150

in the Houfe, (but 2 mere Habitation and Dwelling) in Re- 2L 44.

fpect of which he ought to have his Common? For none can AR

haye Intereft in Common in Refpe& of a Houfe in which he

hath no Intereft. 3. Such Common will be tranfitory, and al-

together incertain, for it will follow the (d) Perfon, and for no ‘

certain Time or Eftate, but during his Inhabitancy, and fuch (d) Cr. Jac. 153

Manner of Intereft the Law will not fuffer, for Cuftom ought

to extend to that which hath Certainty and Continuance,

4. It will be againft the Nature and Quality of 2 (¢) Common, (¢} Cr. Jac. 152,

for every Com. may be fufpended or extinguifhed, but fuch

2 Common will be fo incident to the Perfon, that no Perfon

certain can extinguifh it, but as foon as he who (f) releafes, &7¢. ¢7)Cr. Jac. 1520

removes, the new Inhabitant fhall have it. 5. If the Law

fhould allow fuch Common, the Law would give an Acion

or Remedy for it; but he who claims it as Inhabitant, can

have no A&ion forit. 6. In thefe Words, Inhabitants and

Refidents, are () included Tenant in Fee-fimple, Ten't for ¢;) cr. Jac. 308

Life, for Years, Tenant by Elegit, &'c. Tenant at Will, @,

and he who hath no Intereft, but only his Habitation and

Dwelling ; ‘and by the Rule of all our Books without Que-

ftion, (h) Tenant in Fee-fimple ought to prefcribein hisown ¢y , gy, Rep,

Name, Tenant for Life, Years, by Elegit, e, and at Will, ¢c. 288. Dog. pl.

in the Name of him who hath the Fee; and as he who hath no 22 % ?éfzz’;.p&

Intereft can have no Common; fo none that hath no In-

tereft, if it be but at Will, ought to have Common; but

by good Pleading he may enjoy it. 7. No (i) Im- 5 (vene 30

provement can be made in any Wafles, if fuch Common

(Cuftom) fhould be allowed, for the Tenants for Life, for

‘ B W  Years,
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Years, at Will, Tenant by Elegit, Stat. Staple, and Stat. Merchs

of Houfes of the Lord himfelf, would have Common in the

Wafts of the Ld. himfelf; if fuch Prefcript. fhould be allowed,

which would be inconvenient. But two Differences were ta-

ken and agreed by the whole Court. 1. Between a Charge

in the Soil of arother, and a Difcharge in his own Soil.

(2) Hob.36,118. 2. Between an (4) Intereft or Profit to be taken or had in
& ‘ca:fr'fﬁg another’s Soil; and an Eafement in another’s Soil ; and
Cr E- 180, 363- therefore a Cuftom, that every Inhabitant of a Town hath
= Bulltr- 555+ paid a Modus Decimandi to the Parfon in Difcharge of their
Tithes, is good ; for they claim not a Charge, or Profit ap=

prender in the Soil of anéther, but 2 Difcharge in their own

Land: So of a Cuftom that every Inhabitant of fuch a2 Town

fhall have a Way over fuch Land, either to the Church or

¢) Co-Ti.  Market, ¢ that is good, for itis but (b)an Eafement,and
y10:0: Cr. fae o Profit; and a Way or Paffage may well follow the Per-
363- Cr» Car. fon, and no fuch Inconvenience as in the Cafe at Bar, 8. It
42 Dy was refolved, That Copyholders in Fee, or for Life, may by
20.b. Hob.118. Cuftom of the Manor have Common in the Demeans of the
e as’ 61247 Lord of the Manor, but then they ought to alledge thef(c) Cu-
tiob. 36 4 Co. flom of the Manor to be, quod quikibet tenens Cuffomarius cu-
31032 3 guflibet antiqui mefuagii cuflomar’, @'c. ‘and not quod quilibet -
inhabitans infra aliquod antiquum mefuagivm cuffomar’, &'c.

For a Copyholder hath a cuftomary Intereft in the Houfe,

¢c. and therefore he may have a cuftomary Common in

the Lord’s Wafls ; and in fuch Cafe he cannot prefcribe in

the Name of the Lord, for the Lord cannot claim Common

in his own Scil, and therefore of Neceffity fuch Cuftom

ought to be alledged. Vide 21 E. 3. 34. 'See the 4th Part

€4y ¢ Co-3:. 2o Of my Reports, Foyffon’s Cafe, 31, 32. "Another (d) Dif-
Eoo 5sa | ference was taken 'and agreed, between a Prefciption which
T Y always is alledged in the Perfon, and a Cuftom, which al-
ways ought to be alledged in the Land : For every Prefcrip-

tion ought to have by Common Intendment a lawful Be-

ginning, but otherwife it is of 2 Cuftom ; for that ought to

be reafonable, ¢ ex certa caufa rationabili (as Lattleton

faith) #fitatz, but need not be intended to have a lawful Be-

ginning, as Cuftom to have Land devifable, or of the Na-

ture of Gavelkind, or Borough Englith, @¢. Thefe and

the like Cuftoms are reafonable, but by Common Intend-

.ment they cannot have a lawful Beginning, by no Grant, or

A&, or Agreem. but only by Parliam. See alfo for this Matter

Fotfton’s Cafe. Alfo it was agreed, that the Cuft. of 2 Manor

that Dom’ pro tempore fhall grant Lands cuftomary, is

good, and Tenant at Will may do it: And fo 20 H. 6.
8, by the Cuftom of the Court of Commen Pleeis,‘
d N o, ~ e - DO - the
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the Chief (2) Juftice grants divers Offices for Life, and thefe (a)4éo. 23. bl

- aad - in £ = Dyer7i. pl
Cuftoms are good : But in fuch Cafes, he who grants the ,g;g;f e

hath an Intereft in the Manor or Office, and their Grant is
made good by the Cuftom. And 19 R. 2. Aition fur le

Cefe 52. A Beadle of the Hundred fhall have three Flaggons of 1 Rol. 1o6.
Beer of every Brewer who fells within the Hundred, caufe * 5% *
qua_fupra. But a Cuftom, That an Inhabitant or Refident,
thall grant or take any Profit, is merely void. g. It was re-
folved, That if the Cuftom had been alledged, That guili-
bet pater familias infra aliquod antiquum Meffuag, . it
would be alfo infufficient for the Caufes and Reafons afore-
faid ; and if he hath any Intereft, he may be relieved as
aforefaid. .#ide 7 E. 4. 26. 2. 15 E. 4. 29..b. & 32. 18 E. 4.
3.6, 20 E. 4. 10. b. 18 H. 8. 1. b. 19 H. 8. reported by Spil-
man, that fuch Cuftom is not warranted by Law, and fo was
it adjudged in this Court, Trin. 33 Eliz, Rot. 422. See 'the
Book of Entries, Trefpafs, Common 6. Vide o H. 6. 62. L.
v E.6. Dyer 70. Ifam’s Cafe. Note Reader, the Law in
this general Cafe well refolved, and no Book in the Law is
adjudged againft it ; and hereby it appears how Pleaders may
afely plead in thefe and the like Cafes; and obferve well,
That the Cuftom in the Cafe at Bar was infufficient and re- . .
pugnant in itfelf; for it was alledged, that the Cuftom of Skin. 1993
the Town of S. was, that every Inhabitant thereof had

ufed, ¢fc. to have Common within a Place in the Town of

H, which was another Town, Pide 21 Eliz. Dyer 363.

11. 27.

I [What Cuftoms are goed or not, fee Repe Q. 4. 68. 161
868 ¢e] T -

2 Bulftr. 1834

Bycr 70, 71

CATES-
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CaTEsBYs Cafe.
Mich. 4 Jacobi.

In Communi Banco.

Cr. Tac 11, Eorge Catesby brought a Quare Impedit of the Church
18 cent. 231, of Wifbton in the County of Nortbampton, againft the
¥ iy, 100. Bithop of Peterborough, and Walier Baker, Clerk, and the
fiz'“‘"i’,’;“ 5%, Plaintiff counted, ‘That Thomas Cateshy, his Father, was fei-
; fed of the Manor of Wifbton, ¢#c. to which, ¢. in Fee,
and prefented Francis Foffer, his Clerk, to the faid Church,
who was admitted, inftituted and indu&ed. Pafch. 34 Eliz.
Thomas Catesby levied a Fine of the faid Manor, to which,
8. to Henry Telverton, Efq; and Thomas Hafilrigge, ard
1o the Heirs of the faid Henry, to the Ufe of himfelf for
Life, and after his Deceafe, to the Ufe of the Plaintiff for
Life, and afterwards Thomas died ; after whofe Death the
Church became void, by Deprivation of Francis Foffer ca-
nonically made, 15 Fenuarii 1604. and yet is void, and
fo it did appertain to him to prefent ; and the Defendants
did difturb him. The Bifhop confefled the Seifin of The-
#mas, and the Fine, and the Ufes thereof; and that the
Church is now void by the faid Deprivation, as the Plaintiff
hath counted ; and farther pleaded, that at the Time of the
G Palm. 310, faid Deprivation, (&) fcil. 24 Feb. 1604. he gave Natice of
il the faid Deprivation to the faid George Catesby, then Pa-
tron, ¢c. and that the faid Church remained void per fex
Menfes after the faid Notice, wherefore the faid Bifhop, as
Ordinary, after the faid fix Months, viz. 12 die Augufii,
(8) 2 Inf-360. 1605, per lapfum temporis, did collate the faid W, Baker,
5‘336,‘“,;‘? the other Defendant, @. as it was lawful for him to do. To
Potea o b » which the Plaintiff {aid, that it appeared by the Plea of the

Cr. jac. 141, Bifhop, that he did collate (b) infra tempus [emefire proxi-

;diio‘né?;,. mum poff diem notitie; Et nota that, the other D;fendant
4Lleon. 180.  pleaded the like Plea; and the Plaintiff made the like Re-
Poph. 194 . Plication; and on the faid Replications, the Defendants did
Moos g0. . feverally demur in Law. And the only Point in this Cafe

Dall. i Keil-  ya5 whether the fix Months fhould (¢) be accounted accord-
way 205. 2. . .
pail.in Ath.6. ing to the Computation of 28 Days to a Month; for then
Laceh. 14,15 the fix Months were paft, and the Ordinary had well collated ;
ail 42, . "
or whether the Computat, thould be according to the Kalen-
dar, and then the fix Months accord. to fuch Computat. were

not
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not paft, And this Plea began, Trin. 4 Facobi, Rat, 1928,
and upon Argument at Bar and Bench, it was adjudged for
the Pl. and the principal Caufes and Reafons of their Judg-
ment were thefe. 1., (2) Tempus femefire, being {poken in the
Singular Number (as it appears by the Di&ionaries) fignifies
Half aYear, or fix Months, [cil, tales fex menfes, qui conficiunt
dimdium anni.  And there is a great Difference in our ordi-
nary Speech, between the Singular Number, as a Twelve-
Month, includes all the Year, according to the Kalendar, but
twelve Months fhall be reckoned according to twenty-eight
Days to each Month. 2. (b) Verba accipienda (uns fecundum
Jubjeltam materiam, and becaufe this Computation of Months
concerns thofe of the Church, there is great Reafon that the
Computation thould be according to the Computation of the
Church, which they beft know. 3. It appears by the Stat. of
Weft. 2. cap. 5. that fuch Computation ought to be made, ¢,
For, f tempus [emeflre non tranfierit, e, tunc adjudicentur
damne 4d valorym medictatis Ecclefie per unwm annum; fo
that the Statute intended to reckon by the Year, and not by
Months. 4. It is commonly faid in our Books, thatif a Year
ind a Half be paft, Title is devolved to the King to prefent
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(2) Cr. Jac. 141,
166.  Yglv. 100,
1 Inft, 135. b
Lintw. 1139
Comb. 41g.

() 2 Inft. 341,
Hob. 174.

Lit. Rep. 190

3 Keb. 355.

by Lapfe ; whereby it appears, that the Computation fhall be .

according to the Kalendar, and not according to twenty-eighe
Days 1o the Month, for that doth not amount to a Year and
a Half. 5. When the Computation is doubtful, it is good to
determine it for the Relief and Remedy of him who hath
Right, and for the Advantage of Right, to give him the
ongeft Time ; to the End that he lofe not his Right: And
thefe were the Reafons that were given of this Judgment.
For Autharities, a Refolution of this Court tempore E. 2. in

the (¢) written Book of Cafes in his Time; in which Book, ¢y ¢, ac. 167

(which belongs to Walmefley Juft.) appears a Writ awarded
out of this Court, in thefe Words, Rex venerabili in Chriffo,
W. eadem gratia Lincoln. Epzfcopo falut’. Cum Magifter mi-
licie Templt in Anglia quand Affif, ultime prafentationis
quam per breve nofly’ arraniavit coram diletto & fideli mo-
firo L of C. Fufticiario nofro, &rc. verfus G. de W. de Ectle-
fa de M, Vacante, & ad fuam prafentation’ [pellant’ ut dice-
‘bat, Advocationem illius Ecclefe difrationavit in Cuwrig no-
fira per breve noffr’ de Fudicio. Vobis obtznuerst demandare.
quod ad prefentaiionem fuam idoneam perfonem admitterctis ad
Ecclefam [upradill, vos ut accepimus Ia[v fs €& compatanis
Singulis dicbus @ morte Relloris Eeclefiz illus ufque ad nu-
mer’ oflies wiginti & ofto dier’ continue fequenizum qui fex
menfes facere videntur afferentes prad’ Feclef. authoruate
Confilii, 7atigne lagfus bujufmodi femefly’ temporis ad vos ea
vice legitime fuiffe devolur’y idoncam perfon’ ad mandat’ nofir’
pred ad prefemtar pred” Magifiri admittere diffuliflis ad
eand’y in ipfus Magiftri prejudic’y ¢ exhareditat’ manifoff
%05 igitur quia in vacationib’ Ecclefar’y fcund’ IPgefm (ﬁ“rcon-

urtulonem

Yelv. 100.

2 Inft. 360,
2 Rol, 362, 363,
364.
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CATESBY’s Cafe. ParT VI,

’ﬁefudinem haltenus obtentam & ufftatam: in regnd- noffro bus
Jufmodi temipus computari debet, non & die mortzs Reltoris, fed
a die’ feientie Patroni, ufque ad fex menfes completos " non
Juxta numeruns fingulorum dievam, [fed Juxta numerum fex
wenfium, qui menfes in Kalendario computantur, eundem ma-
giffrum prefentationem fuam ad Ecclefam illam indebite de-
raudare volentes, vobis mandamus firmitur injungentes, quod
ail prefentationem preditlam idoneam perfonam admittere non
differasis ad Ecclefiam [upradittam. Tefle, &c. And altho™
now the Law is taken, that the fix Months fhall be (2)
accounted from the Death, and that in fuch Cafe there needs
no Notice. Yet, (begin it when it will) it appears there, by
the Award of the Court, that the fix Months fhall be ac-
counted according to the Kalendar, and not fecundum nume-
rum fingulorum dierum, *&e. Alfo Marrow in' his Readin
in the Time of H.7. was of the fame Opinion. And .S:ﬂeE
man, Juftice; reports a Cafe (which I have feen in the Book
of Yelvertor Juft.) refolved in the Time of H.8. in thefe-
Words : A Matter in Law was put to two Juftices in the
Time of K. H. 8. to have their Opinjon and Refolution, be~
tween the Bifhop of Lizcolr and one Dr. White, how the fix
Months fhould be accounted in a Quare Impedit, whether
according to four Weeks to a Month, or according to the.
Kalendar, fiil. Sept. Oft. &'c. and they by the Advice of
their Companions faid, that the fix Months fhould be ac-
counted according to the Kalendar, and not by the Weeks.
And of fuch Opinion was Wray, Chief Juflice, which I my
felf heard. And with this Refolution agreed Popham, Chief
Juttice of England, Femming, Chief Baron, and all the othex
Juftices at Serjeans-Inn in Fleet-ffreet. But notwithftanding
a Writ of (b) Error was brought on this Judgment in the
King’s-Bench, where the Judges for the Reafons and Caufes
aforefaid affirm’d the judgment.

{For the Computation of Time, as Days, Months, ¢7c. See
Bratl. 264, 344, 359. Britton 209. Fleta lib. 6. c. 11 Stat. de
Anno Biffext. 21 H. 3, Dyer 345. Salk. 624 to 627. N.B, Pryns
El. 1. poiano, e] - A
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Part VI.-

*Sir MovLe Fixcr's Cafe.
Mich. 4 Jacobi 1.

In -Communi Banco.

‘IN a Replevin between Avery and, Daniel Crat, which
began in Communi Banco, Pafch. 1 Facobi, Rot. 1610.
upon long and intricate Pleading, the Cafe was fuch : Kaths-
rine Lady Moyle was feifed of the Manor of Beamfton in the
County of Kent, for the Term of her Life, the Rem’r to Kz
tharine Lady Finch in Fee : And afterwards the Lady Finch
took to Husband Nicholas Seintleger, Hill. 10 El. Seintleger
and his faid Wife, and one An#h. Desl, levied a Fine of all
the Demeans of the faid Manor, (by certain Quantity of Acres
which included all the Demeans of the Manor to 7. Finch,
and his Heirs, who granted and rendred the Demeans of the
faid Manor to the faid Deal for fifty Years, from the Feaft
of St. Michael then laft paft, rendring 5/. Rent, and grant-
ed the Revexfion to Seintleger, and the Lady Finch, and to
the Heirs of the Lady Fznch) which Fine was levied accord-
ing to certain Indentures before made between the Par.
ties, whereby, among other Covenants, it was agreed, That
the faid Nicholas Seintleger, and the Lady Finch, &c. thould
have free Ingrefs and Egrefs, in and out of the faid Manor,
for them, their Steward, Servants and Tenants, to hold the
Court Baron, in and upon the faid Demeans: And it was a-
verrd, that the faid Demeans, together with the Services,
were & tempore levationis finis, durante tota vitz of the faid
Katharine Lady Finch, at Eaffwell, & alibi in the County
of Kent, communiter, cognita, habita, repwata & nuncupara
per nomen Manerii de Beamffon. And afterwards by Inden-
ture tripartite, Anno 16 Blrz. between Sir Thomas Heneage
and Anne his Wife, of the firft Part, Seintleger, and his
f2id Wife of the fecond Part, and Sir M. Finch of the third
Part, it was covenanted and agreed, that Seintleger and the
faid Katharine his Wife, thould levy a Fine of the Manors

%

* Carth. 145
Skin. ¢61.
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Sir MoYLE FiNcHs Cofe. PArRT VI
of Eaflwell, Potbury, Setons, Willington, Ucking and Ulley, in
the County of Kenz, and of all other Lands, Tenements and
Hereditam. of the faid Katherine in the faid County of X
except the Manor of Beamffon in the faid County, to the Ufe
of Kath. Lady F. for Life, and afterwards to the Ufe of the
faid Sir M. Finch in Tail, with diversRem'rs over, which Fine
was levied accordingly, in which as many Acres were con-
tained, as were fufficient to pafs the faid Demeans. Ant. Deal
being pofleffed of the faid Intereft of the Term as aforefaid,
made his Will in Writing, and thereof made Adoyle Deal his
Son his Executor, and Anno 19 Eliz; died, the faid M. then
being of the Age of 3 Years; and immediately after his Death;
Admiiniftration of the Goods of the faid Anth. Ratione wrinoris
atatisof the faid M. Deal, was committed to one RobertThomas,
and afterwards, Anno 23 Eliz. Seintleger and Kath. his Wife,
levied a Fine of the Mdnor of Beamflon, and of divers Acres
fufficient to pafs all the Demeans, to the Ufe of Seintleger,
and Kath, his Wife, and to the Heirs of the faid Kath. until
the faid Seintleger, with the Affent of thé faid Kaéh: his
Wife in Writing, figned and fealed by him, fhould declare
to what other Ufes, and then to the fame Ufes. Rob. Tho.
the Adminiftrator, demifed the Tenem. aforefaid, to Pa.Lofty
for 10 Years, and afterwards the faid K Lady Moyle, Anno
26 Eliz. died ; Pa. L. entered, Anno 27 Eliz. Seintleger, with
the Confent of his faid Wife, accord. to the faid Limitat. de=
clared the Ufes of the Tenem. aforefaid, to be to Hancock
and Sturges, and their Heirs, who eje&ted P2. L. and did there=
of enfeoff Glanvile and Sturges, and their Heirs, to the Ufe of
K. Lady Finch for her Life, and after to the Ufe of H. Finch,
her younger Son, and Ur fula his Wife, and the Heirs of theit
two Bodies. Pu. Lofty the Leflee of the faid Adminiftrator,
re-enter'd, K. Lady Finch died, the Rent referved by the faid
Fine, dz Anno 10. was arrear for 13 Years ended 44 Eliz. and
for the fiid Arrearages, the Def. as Bailiff o H. Finch, diftrein’d,
and the Pl Leflee of Sir M. F. brought a Replevin. And in
this Cafe 4 Points were moved, and argued as well at the Bar,
as this Term, by Daniel, Warberton, Walmfley and Coke Ch.
Juft. at the Bench., The firft Point was, Whether by the Fine
of 10 Fliz. in which was {uch a Grant and Render, as isafores
faid, the Manor was deftroyed for ever, and that was called
the deftroying Point. 2. Admitting the Manor was for ever de-
ftroyed, whether the Except. in the faid Indenture of 16 El.
by the Name of the Manor of Beamflon, be fufictent to ex-
cept, and fave the Manor out of the Fine of 16 Elzz. levied
to the Ufe of the faid Indentures ; and that was called the
faving Point. 3. Whether the Leafe made by the Admimiftrat.
ratione minoris atatis, for 10 Years, be good or not, and that
was called the making Point. The fourth and laft Point was,
Whether there needed any Artornm, or that the Regrefs of Pa.
Lofiy the Leflee for Part of the Term, fezl. for 10 Years, fhould
amount to an Attornment ; and that was called the perff)&ing

o1ints



ParT VI,  Sir MoYLE FiNcH’s Cafe. 64

Point. As to the firft, It was refolved per 2o’ Cur’, that altho’ a¥

one Inflant the Demeans were granted and render’d to S.andK, , ¢,,
Lady F.and to the Heirs of K, fo that there was not any Tranf- 5Co.6.2. |
mutat. of any Poffefl. yet the Demeans being once by the A& of ¢ €op- 617
the Party abfolutely fevered in Fee-fimple from the Services of

the Manor, the Manor isdeftroyed for ever. And a Differ. was

taken between the A& of the Parties and the A& of the Law :

For if there be 2 Coparceners of a Manor, and on a (4) Partit, (s)18H.6.26.2
the Demeans are allotted to one, and the Services to the other, * Rol. azz.
in that Cafe, altho’ there is an abfolute Severance, yet if one
dies withcut Iffue, and the Demeans defcend to her who hath ’
the Services, the Manor is revived again ; becaufe on the Partit,

they were inby A& of Law, and the Demeans and Services

were united again by A& of Law. And fo was the clear Opin.

of Thorpe and the other Juft. in the Time of E. 3. as Thirning,

Ch. Juft. of C. B. reports in (b) 12 H. 4.25.b. And the Cafein- (;y py gz
tended was the Cafe of Hugh Audley E. of Gloucefler, which be- gvithment 13.
gan 17 E. 3.72. 4. b. but there was not refolved. Vzde 18 H. 6, g;ﬁﬁﬁﬁg’:’;
26. 4. acc.” So ifona Partitionan Advowfon appendant is al- '
lotted to one, and the Manor to the other, and afterwards one

dies without Iffue, whereby the Law unites them again, in that

Cafe the Advowf, which was once fevered, is now appendant

again. Alfo it isagreed in 26 H. 8. 4. 4. that if a (¢) Partit, be () 2 Rol. 1220
made of a Manor betwixt 2 Coparceners, and on the Partit. avis 61, b.
each hath Parcel of the Demeans, and Parcel of the Setvices, be- Br. Manor 1,
caufe each of them isin by A& of Law, each of them has a Ma-

nor. But if 2 Man hasa Manor, and he grants Part of the De-

means, and Part of the Services to another, he fhall not havea

Manor, for a Man by his own A& cannot create a Manor at

this Day; and fo it appears, that(4) fortior & potentior €ff (i pofies 6. b
difpofitio legis quam homin’. As to the fecond Point, it was 3 Co. 152.7.
objected, That forafmuch as in Anso 10 El. the Manor was fucon 19,
deftroyed, it could not be excepted by the Name of the Manor 2 Sid, 590 .
in Anno 16 El.and that for 3 Reafons. 1. The Time of 50r 6 Cou Lits 13820
Years is not a (¢) fuffic. Time to gain aReputat, but it was urged (2)7 2 Rol. Rep.
it ought to be 4 tempore cujus, ¢c. As when Land paffeth as ap- &, car. 1o8.
pertain. to a Houfe, it ought to beaverred to be ufually occu-

pied with the Houle 4 tempore cujus, ¢5c. as appears in Hzlland

Gr. Cafe, Plow. Com. 170. b. 2. The Averm. that from the Time

of the Levying of the Fine, during the Life of the LadyF. it was skin. €65
known and reputed for a Manor was impoflib.for it conld not be

reputed and known immediat. after the Fine levied, but Time

ought to givea Nameand Reputat. @ eo optzus, becaufe thefaid

Fine was levied of the Reverfion; for the Lady M. had

the whole for the Term of her Life, and fuch Reputation and

Knowledge could not be of a Rev’n expe&tant on an Eftate for

Life, asit might be of a Poffefl. 3. Altho’ the (f) Reputat. of a (£) velv, 101,
vulgar Name will ferve in Grants or Conveyances, zet itwill 6;) 2 Rol. Kep.
not ferve in judicial Proceed.of the Law, which areframed by Cr.EL 724,
learned Men ; and theref. by the faid Fine of 23 EL whichisa }3737% ..
judicialProceed. of Law,that fhall not pafs by the Name of a(g)

Manor, which in Truthand in Lawis not aManor. Buritwas

\ -
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Sir MoYLE FiNcCH's Cafe. PART V],
Refolved, That the Exception as this Cafe is, is infufficient to
except the Demeans and Services by the Name of the Manor;
notwithftanding the Manor wa$ deftroyed. It was the (4)
good -and true Intent of the Parties: For the Lady Finch,
and the others who were Parties to the Fine and Indentures
of 10 El. did not think of any difmenibring or deftroying of
the Manor: For in the fame §ndenture Provifion was made
to have ingrefs and egrefs to hold the Courts of the Manor.
Alfo the Parties to the Indenture of 16 El thought that
it was a Manor, (of whom Sir Moyle F. was one) for by the
exprefs Words it is excepted by the Name of a Manor, and in
the Fine of 16 El. divers Manors are named, but no Mention
of the Manor of Beam flon, for that was intended to be excepted ;
but it is by the exprefs Name of the Manor of Beamflon men=
tioned in the Fine ot 23 EL fo that the true Intention of ail
the Parties dppears, that it thould be excluded out of the
Fineof 16, and included in the Fine of 23. And itis well faid
in Fhll and Grange’s Cafe, Plow, Com, 1y0. b. It isthe () Of
fice of Judges to takeand expound the Words which the com-
mon People ufe to exprefs their Meaning, according to their
Intents, and not dccording to the very Definition. And Brac-
ton faith, Nibil tam conveniens eff naturali equitati, quam
voluntat’ Dow’ wolentis vem fuam in aliwm transferre ratam
habere. And altho’ generalis regula genevaliter (c) eff intel-
kigenda, yet the faid (d) Rulés are principally to be obferved
in Wills, and alfo in Cafes of Ufés which were but (¢) Trufts
and Confidences between Manand Man. And to that Purpofe
Shelley’s Cafe in the firft Part of my Reports, and (f) Certer
and Ringflead’s Cafe there vouched were cited and applied
to that Purpofe. 2. Forafmuch as the true Intent and Mean-
ing of the Parties appears, why fhould not we as Judgesadjudge
it good? It has been objected, That the Thing excepted 1s not
well named : For in Law Beamffon is not a Manor, for it was
deftroyed by the Fine of 10 El and for that Deftrudtion the
Exception of it by the Name of a Manor fhall be void. In
the Argument of which Point it was faid, That the Law doth
not favour Advantages of Mifnofmer more than the firi Rule
of Law requires,neither inWrits which may be abated,and new
purchafed, nor (efpecially) in Grants or other Conveyances,
in which Cafe the Party has not Remedy to have new. And
therefore, if two be joined in one Writ, the one fhall not plead
() Mifnofmer of the other, asitisagreed in 14 H. 6.3.bs
Inan A&ion againft (») Husband and Wite, altho’ they are
one Perfon in Law, yet the one fhall not plead Mifnofmex

" of the other. 33 E. 3. Maintenance de bre’ 63. In Trefpafs

in Holdernefs apud W. the Def. pleaded (in Refpeé of fome
Mifnofmer) that there was no fuch Town, Hamblet, or Place
known, @c. The Pl replied there was, without fhewing in
cerain, either that it was alown,Hamlet, orFlace known, anfd1
a
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all this in Deteftation of nice and dilatory Exceptions. = And
it was alfo obferved, That’till this Generation of late Times
it was never read in any of our Books, that any Body Poli-
tick or Corporate, endeavour'd or attempted, by any Suit, to
avoid any of their Leafes, Grants, Conveyances, or other of

65

{2) 10Cos 137 By

their own Deeds, for the Mifnofmer of their true Name of

Corporation ; bur after that a2 Window was opened to give
them Light to avoid their own Grants for the Mifnofmer of
themfelves, what Suits and Troubles thence enfued, every
Body knows: But it was faid, for every curious or nice Mif-
nofmer, God forbid, that their Leafes, or Grants, ¢z, thould
be defeated ; for there will be a foundDifference betweenWrits
and Grants, and in all Cafes this is true, ga0d (b) apices juris
non funt jura. But it was refolved, thatas this Cafeis, there
was a fufficient Name in Law to make the Exception good.
For nomen dicitur 4 nofcendo, quia notitiam fuacit 5 and in this
Cafe it is averred, quod cognitum fuit per nomen, ¢e. So that
it is not only notum, but cogmitum, which is more; and by
true Etymology and Senfe, Cogmow’ majur’ eff ex fanguine

{5) Co. Lit, 282
2. b 304. b. Noy
30. 10C0. 1265 &
Skine 188,

traltum, hoc intrinfec’ eff, agnomen extrinfec’ ab eventu ; and,

yet the Law doth not regard this precife Propriety of Words.
For if a Grant be made to a Baftard by the Sirname of him
who (asis fuppofed) begot him, it is good, if he be known
by fuch Name. So if a Remainder be limited Rich. filio Rich.
Marwoed, it is good, altho’ he bee/z/ (¢) Baftatd, if in vulgar
Reputation and Knowledge he be’known by fuch Name, as
the Book isin 39 E. 3. 11. 4. and yet in Truth and in Law
he is nullius fil’; for of a Baftard it s faid,
Cui pater eft populus, pater eft fibi nullus, & omnis ;
Cui pater eff populus, non habet ille patrem.
In 41 E. 3. 19.4. there is a notable Cafe. (d) Richard Thompfon
had Iffae by one Fohan, before Marriage,Agnes, and afterwards
married Fohan, and made a Feoffment in Fee, and took back
an Eftate to himfelf for Life, remanere inde Agnete fil’ prad
Richardi ¢ Fohann’y and agreed that itis a good Remainder,
without any Averm. that the wasknown to be their Daugh-
ter, as it was in the faid Cafe of 39 (e) E. 3. but there it
was objected, that a Baftard is not their Daughter in Law, and
therefore the Rem’r void : But there Finchd, gave the Rule,
and faid, it is found that the Daughter was born before the
Marriage, fo that by their Marriage after, fhe was their Daugh-
ter. In which it is to be obferved, that altho’ by the Com.
Law the was not their Daughter, yet becaufe the had Co-
lour by the Ecclefiaft. Law, which faith, (f) Qued fubfequers
matrimonium tollit peccatum precedens, this Colour is fuf-
ficient, in Cafe of a Conveyance, to make the Remain-
der good, And fo note a Difference between a Defcent
and a Purchafe; and therewith exprefly agreeth 35 Af. 13.
In 27 E. 3. 85 #. b.W. Abbor of 1lorccff. by the (g) Name
of W. Abbotof . by his Deed, with the Confent of his Con-
venr, granted to the Burgeffgi/s of W. Common of Pafture
(N in

()41 B 3. 180 %
1 Rol. 359+

Co. Lit. 3. bs
Br. grant. 17.
Hob, 32.
Swinb. 52, 310s
Cr. El. 509, 51%
2 Rol. 43, 44»
Moor 430. :
Poft. 67, 2«
Nov. 35.

(4) swinb. 3103
2 Rol, 43-

(&) 29 E. 3u 110 a
Antca.

¢f) Swinb, 310

(g) Hob, 32
Co. Lir. 3. 2
9 Co. 48. a.

xt Co. 21, 2-
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~ in cert. Lands, and altho’ his Chrift. Name was miftaken, yet
() Co-Lit:32 forafmuch as there was a fuffic. (2) Certainty 1o afcertain the
Name of the Grantor, fc. Abbot of W. for that Reafon the

€) 13 Co210 2 Grant was adjudg, good ; for in this Leafe it is true, (4) Nihzl
facit error nominis cum de corp. conftat, but otherwife it is of

a Writ; for there if the Abbot be named by a falfe Chriftian

(s) 5 Co. 121.2. Name, the Writ (¢) fhall abate, becaufe he may purch. a new
5Co 48 = Writ,and therewithagree 18E.4.8.b. 1§H. 7. 1.b. ¢ 22 H.6, e
1 Coizi b Asto thefecond Obje&. which has been made, that in this Cafe
there was nota fuffic, Time to make the Reputat. of a Manor,

and that Time out of Mind is requifite in this Cafe; it was
anfwered and refolved, that there is a Difference between a
Title to a Thing to be created and claimed by Prefcript.of

ime, and the Name of a Thing in ¢ffe to make it pafs in a
Conveyance, for no Man can claim Rent, Common, or other
Profit of Inherit. by Ufage, bat he ought to claim it by Pre-
feript. @ temp. cujus memor’, ¢5c. for fuch Time is requifite by

the Law ; but to makea Thing in effe pafs by a Name, there
needs not Time whereof, ¢7z. but fuch conven, Time that it

may be known by fuch Name, And if it be asked to what
Places ought fuch Knowledge to extend ? Anfw. To all Eng.

Zand. Orto all the County in which the Land lies. Orif to what
Place ? To that it was anfwered and refolved, that it extends

only in Law 4d vicinetum of the Town where the Land lies,

for there the Knowledge ought to be, where it ought to be
tried, and that is iz wicineto of the Place where the Land lies.

For the Name of a Manor or Land, or other local Thing is to

be tried where it lies, becaufe itis local; asthe Name of the
Perfon is to be tried where theWrit is brought,becaufe itis tran-.

fitory ; and therefore it wasagreed, that the Houfe inthe Strand

now of late called Exeter Houfe, and the Houfe in Fleet-freet,

now called Dorfet Houfe, have within thefe three Years gained

fuffic. Names amongft all their Neighb.to know it by fuchName,

and thereby to diftinguith the fame Houfe from other Houfes.

In 41 E. 3. Maintenance de bre’ 49,the Cafe was, that in Truth

there was a Manor call’d Afplegife, and it was alfo known by

the Name of Afple only, and there in a Precipe brought

of the Manor by the Name of the Martor of Afple without Ad-

dit. the Tenant after the View, demanded Judgm. of the Writ,
becaufe the Manor put in View was the Manor of Afplesife ;s

to which the Demandant faid, that the Manor put in View

is known by the Name of Afple; and thereupon Iffue was
taken. In which it was obferved ; 1. That the Plea for the
Maintenance of the Writ was, That the Manor is known in

the Prefent Tenfe, which is intended, the Day of the Writ
purchafed without an% Prefcription. 2. That altho’ a Manor
cannot begin within Time of Memory, yet 2 Manor may ac-

quire 2 Name to be demanded in a Prarife within convenient
Time. And, 3. That fuch Name acquired by Knowledge of

the Copntry 1s foffic. without the true and proper Name. #ide

8 H. 6 32. b. forin that Senfe it is true, de nom’ propr’ non ef?

" 2 e ndum,
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curandum, dum in [ubflantia non erretur, quia (a) momine (2) Sile 1o

mutabil’ funt, res autem immobiles, In (b) 45E3.6.4.in 2 Qua-
re Impedir of the Church of B. the Def pleaded, that there
was no fuch Church in the Countywhere the Wrir is brought ;
afterwards Iffue was joined that there was a Church in the fame
County known by the Name of B. for Finchd, who gave the
Rule there faid, if any Ch. in the County be known by fuch
Name, it is fuffic. to maintain the Writ, which agreeth with the
Book of (c) 41 E. 3. In 21 H.6. 4. 4. b. In Trefp. verfus Fohann’
Arderne Abbatem S, Fobannis Baptiff' de Colcheff. The Abbot
pleaded, that he was founded by the Name of the Abbot of
the Church and Monaft. of St. Fohn Bapt.&5c. The Pl. faid, that
this Abbot was known by the one Name and the other, and
foto Iffue; in which it was obferved, that it is fuffic. to fay,
that this Abbot (without faying and his Predecefl,) was known
by fuch Name. Ergo, there needs not Time whereof, ¢5c.
47 E. 3.5. a.there it appears, ifa Chapel be in the Time of H, 3.
and when it became void K. H. 3. prefented to it as to a Ch,

and fo did E. 1.and E. 2.and afterwards E. 3. being difturbed,

brought a Quare Imp. as to a Ch. and there Cavendifb Ch.
Juft. faid, That after the faid Prefentments had been received
to the fame Chapel as toa Church, I fay itis not now a Cha-
pel but 2 Ch, By which it appears, that the faid Rule is true,
that now’ funt mutabil’ res autem immobiles. And therewith
agreeth 11 H. 6. 18. L. where the Cafe was, that a Parfon had
an Annuity by Prefcript. of a Vicar, and afterwards E. 3, when
the Vicar died, prefented one I as Parfon, and fo were all his
Succeflors prefented as Parfons, and the Parfon made a fpecial
Prefcript. fz. That A, was Vicar, and that he and all his Pre-
deceffors, Vicars, ¢&¢, And that after the Death of 4. the
King prefented as to a Parfonage, and fo that he and his Suc-
ceflors Parfons had payed, ¢e. and charged the Defendant as
Parfon in 2 Writ of Annuity, and there it appears that by the
fiid Prefentmeént the Name of Vicarage was changed into g
Parfonage. As to the fecond Objection, That the Averment
was impoflible and repugnant, that from the Time of the
Levying of the Fine it was known, reputed, &¢. To that
it was anfwered and refolved, That there was not any Im-
‘poflibility or Repugnancy, for in the Averment there are four
Words, cognit. habit. reputat. @ nuncypat. and they were true
before 10 El. for then, and time whereof, ¢, it was revers
a Manor, fo that the Knowl. Reputat. or Appellat. did not
begin from the Fine in 10 Eliz. but this Averment continues
that which was in Truth before the Fine a Manor, from the
Time of the Fine, to be known, reputed and called a Manor.
And always the Reputat. is better, when it hatha Ground and
is founded on Truth. And therefore if a Man marries with a
Woman (d) precontradted, and has Hiue by her, this Iffue in
Law and Truth bears the Sirname ot his Father. But if af-
ter the Husband and Wife be divorced for the Precontra,
T K2 now

J Bre Qua.
Imp. 33.

(c) 1E. 3}

Maintenance

de brief 49.

Amcea 65- b,

(d) 2 1oft 634
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fiow the Iffue has loft its Sirname ; for, as it has been faid,
Cognomen majorum eft ex [anguine trattum, and now the If-
fue is Baftard @& nullivs filius 5 and yet becaufe he once had
a lawful Sirname, it is 2 good Ground of Reputation fubfe-
quent, So if I have a Park by the King’s Licence and Grant,
and it is commonly known by the Name of a Park, and
afterwards I furrender my Patent to the King, whereby in
Law it is no Park, yet -havin%_ once the Name of a Park in
Truth, itis 2 good Ground for Reputation, and Continu-
ance of the Name of a Park after; and the Avowant might
have prefcribed as this Cafe is, that the faid Deméans and
Services had a tempore cujus, ¢&rc. been known by the Name
of the Manor ; for before the Fine it was known in Truth,
and after the Fine in Reputation ; fo that it is not a Crea-
tion of a new Name, but a Continuance of the old Name.
(zlr) Dyer233.  Vide 7 Eliz, Dycr 233. (4) The King feifed of a Manor,
Vi whereof all the Demeans are leafed for Life by the Leafe of

an Abbot, rendering Rent, in that Cafe the King has not a

Manor in Poffeflion, nor can hold Court; and yet if the

King leafes the Manor to another for Years, as a Manor in
E’? Anc.55.2.b. Poffeffion, the Leffee fhall have the '(5) Reverfion and the
324.b. 4Co.26.2. Rent: For altho’ it is not a Manor in effe, yet it is well
§ & ;;4-3"' known that it was intended to be demifed. And to that
10 Co.107. a.b. Purpofe is the Cafe in 20 El. Dyer 362. where the Cafe was,
Syecims oo That (¢) Edw 6. was feifed of the Manor of Clevery, of
213. pl-10, 1. which 2 Wood containing 300 Acres, was Parcel, Ed. 6. by
Flow 155g,. his Letters Patents granted the {aid Weod in Fee, and af-
Grant$6. 7 E. 4. terwards the faid Wood efcheated to him for Treafon. Af--
B e s Feol- terwards the Queen granted the faid Wood in Fee, the

Fiz. Grantgr. Grantee regranted it to Queen Elzz. who by her Letters Pa-
S B tents granted the faid Manor, & omnes bofeos modo vel an-

Grant 5o. .
2Rol. Rep- 80, pehac cognat. vel reputat. ut pars membrum, vel parcell cjuf-
7, 29, . . N . J
Tane 3. 7 dem manerii to the Earl of Leicefler in Fee: And altho’ i

Lie Rep. 18. ez veritate, before the Severance made of the Wood by
B. N.C, 267. . A .
Hob. 224, King E. 6. it was always Parcel of the Manor, yet in good
(cl)lmrerC 3¢ Propriety of Speech it was then, cognit. ut pars & mem-
Y60, 2 Rol. 186, brum dich manerii 3 foraltho’ ut is a Word of Similitude,
Meor 190, 191, and not of Identity, yet Truth is the moft fure Foundation
Ca) 2 Rol. Rep. of Knowledge and Reputation, and therefore it was there ad-
P 2o judged that the Wood did pafs. As to the third Objedtion,
nef. Noy - that a Manor in (d) Reputat, and not in Truth, fhall not pafs
Moor 150. by Fine, which is a legal Proceeding drawn by Men learned
inthe Law, and therefore vulgar Reputation will not ferve
in it : To that it was anfwered and refolved, that the Rule
which Stonor gave in 9 Edw. 3. 38. in the like Cafe, was
true, That the Procefs of this Court thould not be main-
¢e)§Co.18. b, t2ined by Ufage in pais; but there is a Difference (e)
4300, 231d.68. 2mter Brevia adverfaris, ft. brought as an Adverfary to
recover the Land, ¢c. @& brevia amicabilia, fe. brought by
Confent and Agreement amongft Friends; for it is btruqbin .
revibus



PART VI Sir MoYLE FINcH's Cafe. 67

brevibus adverfuriis, the Procefs of this Court fhall not follow
. the Cuftom or Reputation of the Country, asin 6 E. 3, 11.

The Demandant in a Writ of Entry demanded the Manor of

C. the Tenant faid that the Tenements put in View, are a

Houfe and a Carve of Land, called, €. and not a Manor,

¢'c. By which it appears, that if it were not in Truth a2 Ma.

nor, altho’ it were in Appellation, the Writ {hall abate : But

it was adjudged in Sir Fobn Bruyn’s Cafe, in the Beginning

of the Reign of Queen Eliz. That in a Common Recovery,

which is had by Agreement and Confent of the Parties, of
Acres of Land, they fhall be accounted according to the
_cuftomary and ufual Meafure of the Country, and not accord-
_ing to the Stat. de terris.menfurand’, made Anno 33 E. 1. ‘So

,it 1s agreed in 47 E. 3. 18. 4. That if a Man bargains and fells
* fo many Acres of Wood, it thall be (¢) meafured according (s) Cr.ElL 267

‘to the Ufage of the County, fr. according to 20 Foot to the Foeh- ss.
"Rod, and not according to the faid A&, for (b) confuetuds ()10 Co. 1402,
loci eff obfervands. And it appears by the Book in 39 E.3. & '58 :’-
11. 4. that 2 Remainder limited to a (¢) Baftard, by the Name () 1 Rol- 359
of Son of R. Marwood, whereas in Truth he was nullius fif| &5% P
was good, becaufe he was known and reputed as his Son. Br. Grant 27,
And M. 22 & 23 El, in the King’s Bench, in Ejel¥ firme be- Hob. 3%
tween Vznes and (d) Durbam, a Leafe was pleaded of a Ma- Swinb. 310,
nor, ¢c. whereof the Tenements in which, &, were Parcel, S,‘;JE‘;;;* 510
and Iffue was joined, quod non demifit manerium 5 and on that Noy ss.

Iue the Jurors gave a Special Verdict, Jfi. that there were () vhais b,
not any Freeholders, but divers Copyholders of the faid Ma- .
nor, and that it was known by the Name of a Manor, and

after good Confideration, it was adjudged by Sir Chr. Wray,

Ch. Juft. & totam Curiam, that altho’ it was not a (¢) Maner (¢) Dod. pl. 18a;
in Law for want of Freeholders ; and altho’ it was in Plead-

ing, which is always drawn by learned Men, and that it was

inan A&ion adverfary, and not amicable ; yet that forafmuch

as an Iflue is triable by Lay-men, and thatin Truth the Tene-

ments, in which did pafs by the Leafe, and therefore not like

to a Writ, it was adjudged for him who pleaded the Demife

of the Manor. Hiil. 25 Eliz. in this Court Carter’s Cafe was,

that where it is required by the Stat.of 1 H. 5, ¢. 5, that in

every Writ, original, ¢c. in which an Exigent ihall be award-

ed, that Additions fhall be given to the Defendants of their

Eftates and Degrees, or of their Trade, @'z, and the Cafe was,

that one was (f) Yeoman by his Birth, and yet commonly (1) ; 1ag. ¢t
call'd Gent. in that Cafe, in fuch Writ brought againft him,

f_he may have the Addition of Gent. altho’ in Trath he is not

a Gent. but only by valgar Reputation; but forafmuch as the

Intent of the A& is to have fucha Name, by which he may be

known, it is fufficient to fatisfy the A& of Parliament, Ano-

ther Reafon was added, that in this Cafe there was, at the

‘Time of the Making of the Indentures in Asno 16 Eliz

a Manor in Truth, fizl. in the Lady Mboyle for the Term

of her Life, which ‘was ,fufgcient to fupport the Name

“

X
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of the Manor, and to make the Demeans and Services pafs
by the Name of it: ‘Wherefore it was concluded, that by the

-Name of the Manor of Beamflon, the faid Demeans and Ser-

vices, late Parcel of the Manor, were excepted by the Inden=
ture de 2nno 16 El. As to the third Point it was refolved, thag
the Leafe made by the Adminiftrator ratione minoris etatis
was good ; altho’ it was not neceffary that the Leafe fhould
bg made ; for the Lady Moyle was then alive ; {o thar that
Leafe enured as an Intereffe termini to begin after the Death
of the Lady M. But this Differ. was taken, that when a Man
makesan (2) Ex’or of fuch tender Years, (as in this Cafe of
three Years) that he cannot execute the Will, then if the Ad-
minifirat. (b) ratione minovis atatis be granted fpecially, as it

% was M. 41 & 42 El. in Prince’s Cafe, Adminifty’ omnivm bono-

rum, ad opus, commodum, ¢& utilitatem executor’ durante minore
atate, & non alit, nee alto modo committimus, &'c. there fuch
fpecial Adminiftrator cannot make fuch Leafe, as in the Cafe
at Bar: But when the Adminiftration is committed generally
ratione minoris gtatis,withoutany Reftraint or Limitation,there
fuch Leafe made, asin the Cafe at Bar is good. For by the
Ecclefiaftical Law, Minor 17 annis non admistitur fore execy-
torem ; and fuch general Adminiftrator, ratione mznorss ata-
175, Thall not only have an A&ion to recover Debts and Du-
‘ties for the Intereft of the Actions is in him, and alfo fhall
pe liable to all A&ions ; (for during that Time the Teflator
died guaf inteffatus) but allo he may make Leafes or Demifes,
and they fhall be'good, wherefore the Leafe in the Cafe at
Bar was good ; and eo porius in the Cafe at Bar, becaufe no
Entry is pleaded by the Executor, and he who pleads the
Demife is a Stranger to it, and therefore he cannot know what
Rent is referved ; and therefore when he pleads demif, if
1t was for any Caufe void, he might take Miue qusd non de-
mift, or {hew the Special Matter, but it fhall be intended
grima facze, that the Leafe is good, and without Queftion it
‘sfgood till the Ex’or attains to 17 Years, and alfo till he en-
ters, as fome faid, _As to the laft Point, 1. it was refolved,
‘That forafmuch as Paul Lofty had but an Iutereffe termini du-
xing the Life of the Lady Moyle, therefore as to the faid In-
tereft upon the Fine de 2nno 23 Efiz. (which was levied in the
Life of the Lady Muyle) no Attornment could be. ' 2, When
after the Death of the Lady Moyle the Leflee entered, he
made the Reverfion in Seinstleger, and the Lady Catharine
his Wife, and whenthey made Declaration of Ufes to Han-
<ock and Sudger, thofe Ufes arofe out of the Fine, to which
Fine no Artornment could be made by him who had a future
Intereft, as is aforefaid : For when Attornment is not requi-
fite to a Fine, which is the Root, no Attornment is requi-
fite to the Declaration of the Ufes, which are but the
' Branches.
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Branches. 3. It was refolved, that if a Map be feifed of 2 Manor,

Part of which isin Leafe for Life, and Partin Leafe for Years,

and he levies a Fine to 4. to the Ufe of B. in Tail, with divers

Rem’rs over, in that Cafe B. thall avow for the Rent, or havean

Agion of () Waft without any () Attornm. for whena Rev'n €z) 2 Jones 3.
is fertled in any one in Judgm. of Law, and he has no poffible <% ffi’;,;."i,"'
Means to compe} the Ten’t to attorn, and noLachefs or Default 3255 cr. B,
15 in him, ther¢ he fhall avow, and fhall have an Adtion of Waft 283,‘3:‘;’;"9‘;_9"-
without Attornm. for the Rule is, quod remedio defiituitur ipfa Vaugh. so.

re valet £ culpa abfit, asin (¢c) 20 E 3. conmsra fornt collar’ be- pcizzf‘)cfﬁ:r'a
caufe the Founder cannot have comtra forns’ collat’ of an Ad- f‘;fm’ collat. 4,
vowfon, he fhal] prefent without any, Suit, fo 7 E. 3.¢" 3 H.7. pizzf o 4 A
A Man fhall be Tenant by the () Curtefy of 2 Rent or Advowf, Co.Lit15.’b.
altho’ the Wife dies before the Day incurs, or the Prefentm, 2b. 4k 7%‘ ¢
falls; o the Lord in Mortmain, or of a Villain, claims a Rev’n, B B 1. do
by the (2) Claim, the Law vefts the Rev’n in him, and he has B;Ez'rcx:a%in;csﬁ
10 Means to compel the Ten’t to attorn, and therefore he fhall I¢ Gurtefe 5. 8
avow and fhall have an AQion of Waft, without Attornm. the s65. Dr. &
fame Law of Letters Patents, and of a Devife of 2 Rev'n, as %;3’%03£;t3;l "
appears in 34 H, 6. for in all the faid Cafes culpa abeff. Butit Li., st 179
was objected, that in the faid Cafe of the Fine there was De-

fault and Lachefs in the Cognufee, for he might have made

Mention of the Leafes in the Fine, and then he might have

brought a Quid juris clamat, and compelled the Leffees to

attorn,and {o he had Means to have compell’d them to attorn

wherefore in Regard he had omitted it, there was a Default

inhim, and by Confequence he fhall neither have an A&ion

of Waft,nor avow withoutAttornm, no more than if one levies

a Fine to another of Land, which is in Leafe for Life, he is

without Remedy for Rent or Waft without Attornment. To

which it was anfwered and refolved, that in the faid Cafe

the. Conufee could by no Poffibility have a Quid juris clamat,

for altho’ he had recited the particular Eftates in the Fine,

yet he could not have a _%uz'd quris clamat, for after the

Conufance or Concord, and before the Fine engroffed, he

ought to fue the Quid jwris clemat, and immediately by the

Conufance or Concord, the Reverfion pafled to the Conufee,

Vide F. N. B. (f) 147.4. ¢ 22 Hen. 6. 57. and eo z':;/iante, (1) 5°Co. 29.b;
it is executed by the Stat. of (g) 27 H. 8. of Ufes ; fo that ¢,) co. 1.
it is not poffible for him to have a Quid juris clamat, nor 3g9-b. Cr. El
any Remedy to compel the Tenants to attorn. And foraf- 3" co. 8.
much as by_the A& of Parliament, whichis an A& in Law, Co.Litss. 2
fe. by the Execut. of the Poffefion to the Ufe, the Benefit 4 Co. 11. 4
of the Conufee to have-a Quid juris clamat is tolld, it is §Qor22- 3.
reafonable in Regard every Subje&t, fe. the Conufor, Conufee, g Co. 73 a.
particular Tenants, and all others, who are Parties or Privies “;)C;’-C‘OS?;IE: a
to the A& of Parliament, that it thould not turn to the Pre- 3 inft. 114.
judice of any, for (h) impotentia excufas legem, and an A& in fam. 370, Rfer
‘Law {hall prejudice no Man. It was adjudged in the King’s '
Bench, Pafch. 41 Eliz. between (i) Heffor and Ruddlefion.

1, At Com, Law, a Man by g{ Convié, of Felony, a}thqughh
4, ¥

Y
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tie has his Clergy, fhall forfeit all his Goods which he had at
the Time of the Convi&tion, or which he fhall acquire after,
and fhall remain difabled to acquire Goods to his own Ufe,
till he has made his Purgation. 2. That where by the Statute
of (2) 18 El. ¢.7. it is ena&ed, That after Clergy allowed, he
{hall not be delivered to the Ordinary, as before was ufed, to
make his Purgation, but fhall be burnt in the Hand, and de-
livered; which A& has taken away his Means to enable him-
{elf again; therefore it was adjudged, that after he is deliver-
ed by Force of the A&, he thall be enabled in the fame Man-
ner as if he had made his Purgation. And.it is in Effe¢t all
one with a Bargain and Sale by Deed indented and enrolled,
for there the Ufe paffeth from the Party, and the Statute
executes the Pofleffion, and the Party has no Remedy, nor is
there any Default in him, and therefore the Rev’n fhall be in
him without Attornment. Soin the faid Cafe of the Fine, the
Limitation of the Ufeis declared by the Conufor, and Ceffuy
que ufe has the Ufe by him, and that is executed by the Sta-
tute; and B. in the {aid Cafe fuppofeth the Gift to be made
by the Conufor, as it is adjudged in (b) 7 E. 6. Br. Form. 46.
And for the fame Reafon it was refolved, that in the Cafe at
Bar, when Seintleger and his Wife levied the Fine in 16 Eliz.
and by Enumeration of Acres and Towns, all the Demeans
of Beamfon did pafs, and the Law (foralm. as they were ex-
cepted out of the Ufes in theIndentures in 16 El.) did create
and veft the Ufe in Sentleger and his Wife again, as it was be-
fore, that they fhould have an A&ion of (¢) Waft, as they might

- have before the Finelevied, or otherwife there would be great

Mifchief in innumerable fuch Cafes: So, be the Ufe limited
on the Fine toa Stranger, or to himfelf, created by A& in Law,
orlimited by Declarat. of the Party, it is all one. But (d) Ow-
Jey's Cafe, Mich. 36 G 37 El. reported by me in my gth Part
of Reports in Mallory's Cafe, where the (¢) Conufee of 2 Revn
by Fine diffeifes the Leffee for Life, and makes a Feoffm. in
Fee, the Leflee re-enters, that is no Attornm. for he cannot -
(f) plus guris in alium sransferre quam ipfe babet. So in
Knottisford’s Cafe there cited, if fuch Conufee of a Rev'n be-
tore Attornm. (¢) bargains and fells the Rev’n by Deed indent,
and inroll. that fuch Bargainee fhall not avow, or haveanA&ion
of Waft without Attornm. ceufz qua fupr’.And Walm. {aid, that
theCafe of Limitat. of a Ufe on a Fine had been adjudg. in this
Court, according to this Refolut. Note, a good Relolut. for all
Conveyances onConfiderat. of Marriage or otherwife, uponLi-
mitat, of Ufes on Fines levied, or Recoveries,¢c. And obferve,
by this Refolut. there is great Facility and Safety for them to
whom Ufes are levied ; which is alfo good for the Benefit of the
Commonwealth, that particular Eftates fhould not be difpu-
nithable of Waft, nor thofe in the Rev’n barred from recover-
ing their Rents,which in all Equityand Reafonare due to’em,
and no Inconven. to the partic. Ten’ts. For upon Execut. of
Eftates by the Stat. of 27 H. 8. of Ufes, (as upon Covenants
in Confiderat. of Blood, or upon (b) Bargain and Sale by
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Deed indented and inrolled, and the like) there needs no Atd
rornm. 4. Itwas refolved, that altho’ there was not any Pri-
vity between them in the Reverfion, and Pa. Lofty, for he had
but a parricular Term for 10 Years out of the faid Leafe of
50 Years,and if the Reverfion had been granted over, that he
could never have attorned ; yet when thofe in Rev’n ejected
the fecond Leflee, and enfeoffed Glanvile and Sturges, &c.
that by the Regrefs of the fecond Leflee, thofe in Rev'n by
Force of the Feoffm. fhould avow for the Rent, and that for
divers Reafons; 1. Becaufe that Re-entry is not in all Re-
fpe?s to be refen;b%\e]d to an exprefs Attornm. for to an ex-
prefs Attornm. (2) Notice is infeparably Incident,as appears , :
in Tooker’s Cafe, but he who re-gnters may be iénorgrgt of «(58? Q.Co' o7 b
the Feoffm. 2. Thofe who claim by the Feoffment have the ;,fl;;g‘*
Reverfion in them, and have not Means to compel the par- Dyer 302. pl.4z.
ticular Tenant to attorn, as hath been faid before: But Co. Li. 09. b. -
whena Man makes a Feoffm. of a Manor, there the (5) Ser- &) 1 Rol. 23,
vices do not pafs till Attornm. but remain till Attornm. in Go. Lic*31e. be
the Feoffor, as Litt. holds: And fo it was adjudged in the
Common Pleas, 15 El in (¢) Bracebridge’s Cafe.  But in Plead- () co. Lit. 31,
ing of a Feoffm. of a Manor, he need notalledge (4) Attorn. B 335 2.
ment of the Tenants of the Manor, but that fhall come in on 1 Leon. 5, 264
the othier Part, And fo the Books 21 E. 3. 19 E. 3. the Bi. 2 Anderk 3.
thop of Canterburys Cafe, 30 E. 3. in Droit de Gard, 8 H. 4. Moor o5
1. 9F 4. 33. 42. Af. 6. 20 H. 6. 7. 37 H. 6. 24. 1 H.7. 3. (&) G- Ebserr
13 H.7. 14. 34 E. 3. Double Plea 24. 43 Aff. 20. Temp. E.1. 310. 5. *
Tit. Attornm. are well reconciled. ~ 3. By the (¢) Regrefs of {45,
the fecond Leflee, it revefts all Interefts, and fettles a Rever- (¢) Co. Lit. 3184
fion, which A& fubjeds not only the fecond Leffee to diftrefs, o 319 2
but the firft Leffee to Waft, and after the fecond Term ended,
to diftrefs alfo : For the firft Leffee hath pur this A&, fezl.
to make Re-entry, in the Power of the fecond Leffee, and
therefore his Re-entry, which is the A& which makes 2
Reverfion, fhall bind both: And the Re.entry of one may
fubje@ himfelf to a Diftrefs, and an A&ion of Waft, who of
himfelf could not attorn ; and therefore it is held in 32 E. 3.
Aze 80. that a Man (f) non compos mentis, cannot attorn, (f) 1 Rol.246,
for he who is 4 mens (without a Mind) cannot make an At-
tornm. which is an Agreement ; and yet if a Man, non com-
pos mentis, be Leflee for Years rendring Rent, and the
Leflor ejects him, and makes a Feoffm. and afterward the
Leflee, non compos mentis, re-enters, this A& of Re-entry
fubje&@s himfelf to Difirefs, and an A&ion of Waf, altho’ he -
could not make an exprefs Attornm. So in the Cafe at Bar,
altho’ the fecond Leflee could not make an exprefs Attornm.
yet his Re-entry revefting all Interefts and Eftates which
were divefted by the A& and Wrong of the Feoffor, fhall
fubje@ both the Leflees to Diftrefs, &c. And as the fecond
Leffee might affent, that he in Reverfion thould made a Feoffm.
and Livery and Seifin thereupon, and that fhould bind the
frt Leflee, forafinn:h as he had given him rhe Pof_feﬂions;

2 . Se
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So in the Cafe at Bar, the firft Leffee having made a Leafe
to the fecond Leflee, he hath thereby given him Power of Re-
entry, which A& fubje&ls both to diftrefs, Gc. 4. TheLawis
grounded on great Reafon and Equity in this Point, for per-
haps the Feoffee being a Purchafer, and a Stranger, knew no-
thing of the Leafe, or knew of it,and thought that it was void,
or defeated ; God forbid, if after the Leflee hath evifted, or
lawfully taken the Poffefl, from him, which he thought to have

-enjoyed, (¥) gd afflictio gdderer’ affliflo, fc. to lofe the Poffefl.

and alfo to be without Remedy, either for the Rent referved,
(which theLeflee enjoying theLand in confcience ought to pay)
or for Waft (which the Leflee is by Law prohibited to commit.)
And (2) Coke Ch, Juft. faid, That be the Evi&. by the Leflee by
Entry or Ation, that the Rey’n remains in the Feoffee, and he
fhall avow, and have an A&ion of Walft, againft the Opinion of
Afbton; in (b) 34 H. 6. 6. b. aceording to the Opinion of Thorpe
Jlgﬁ. in 41 E. 3, 18 b, who faid, That if he in Rew’n diffeifes the

en’t for Life, and aliensin Fee, altho® the Ten’t recovers the
Freehold, yet the Rev’n is not reftor’d ; fo faid Seton, in 18E. 3.
48.b. that if I diffeife my Ten’t for Life, and make a Feoffm. to
another in Fee, altho’ my Ten’t for Life recovers afrerwards by
Aflife, the Rev'n remains in the Feoffee. 5. (c) For#® & equior
eft difpofit legis quam hominii ; and therefore he who has a fu.
ture Intereft, cannot furrender it by any exprefs Surrend. but by
taking a new Leafe (which is an A&, and amounts to a (d) Sur-
render in Law) it may be furrendred and determined, as it is
held in 37 (¢)H. 6. &c. So if the () Father be enfeoffed inFee,
and the Feoffor warrants the L.and to him and his Heirs, now
his Affignee fhall not vouch; but if the Father enfeoffs his Son
and Heir apparent with Warranty, and dies, in that Cafe the
Heir being in Truth Affignee, fhall vouch : For the Law which
has determined the Warranty of the Father to the Son, will
give the Son the Benefit of the firfiWarranty, as it isadjudged
1 (g) 43 E. 3. 5. by which it appears, that the A& of Law is
ftronger, and more equal than any A& which the Party could
have done. So in the Cafe at Bar,' the Entry of the Leflee (by
which by the A& and Judgm. of Law, all Interefts and Eftates
are fettled according to the Law) is ftronger than an exprefs
Attornm. for that the 2d Leffee could not make ; and more e-
qual, for inafmuch as the Poflefl. is evicted by the 2d Leffee, and
thereby the Interefl of the 1ft Leflee revefted, and a Rev'n fet-
tled in the Feoffee, Equity requireth, that the Feoffee, who
hath loft the Poffefl. thall not be without Remedy to recover
the Rent, and to punifh Waft, 18 E. 3. 47. 4. b. Audley Eaxl of
Gloncefier’'s Cafe, (4) The Leffor diffeifes his Leflee for Life, and
makes 2 Leafe for Life to another, the firft Leffec re-enters, he
leaves the Rev’n in the 2d Leflee for Life, and he fhall have
thefRent referved, 46 E. 3.30.b. If he in the Rev’n oufls
Ten’t by Statute-Merchant, and makes 2 Feoffm. in Fee, and
ti.e Tenant by Statute Merchant re-enters, that makes the Re-
veifion in the Feoffee, yet there is not any Attendance. Pzde

44 A
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44 Af]. p. 11. Baffingborn Affife, 2 H.5. 5 H,5.12. 9 H.6.

16. and 34 H.6: 6. Vide (4) 9 H.7, 25, 4, “where the Cafe is (4) co. it
-mifprinted ; for the true Cafe is, as I have feen it in the 2 266. a.
Manufcript ; That if he in Reverfion diffeifes the Donee, ;

and makes a Feoffment in Fee, and the Donee re-enters, he
leaves the Reverfion in the Feoffee : But if the Donee be
- +diffeifed, ‘and the Donor diffeifes the Diffeifor, and makes
a Feoffment in Fee, and the Donee doth make Regrefs,
the Feoffee fhall not have the Reverfion but the Diffeifor :
For the Difference between an Eftate and a Righr, an Eftate
may well pafs to the Feoffee by the Feoffment; as where
he in Reverfion diffeifes the Donee, or the Leflee for Life ;

but where the Donee or Leflee is diffeifed, now he in Re--

verfion hath but a Right, which he cannot transfer to ano-
ther, and therefore when he diffeifes the Diffeifor, and
makes a Feoffmerit that pafles the Eftate which he gained by
_Diffeifin, and extinguifhes his antient Right, which he could
not transfer to another ; and then the firft Diffeifor hath the
firft Pofleflion, and better Right than the Feoffee of him in
“Reverfion, for he comes in under him who diffeifed the firft
Biﬁ"eifor, and the antient Right is extin&. So if the
difleifee diffeifes the Heir of the Difleifor, now he hath
‘gained an Eftate by Diffeifin, and hath an antient Right, if
he makes a Feoffment in Fee to another, he thereby pafles
the Eftate which he gained by Diffeifin, and extinguifhes his
antient Right, which he could not transfer to another : For
there is fuch an extreme and natural Enmity between the
Eftate by Wrong gain’d by Diffeifin, and the antient Right,
i)}{?t the Right cannot incorporate itfelf in the Eftate by
rong and pafs with it, but infuch Cafe rather fuffers (4)
Extinguifhment than to pafs with it; fo that when the
Heir re-enters, he fhall hold the Land for ever, as well
againft the Feoffor as the Feoffee: So if Lord and Tenant be
by Fealty and Rent, and the Lord diffeifes the Tenant of
the Land, and makes a Feoffment in Fee, the Seigniory is
thereby extinguithed : But if a (¢) Man makes a Gift in
Tail, or a Leafe for Life, ¢ rendring Rent, and diffeifes
the Tenant in Tail, or for Life, ¢¢. and makes a Feoffment
in Fee, there the Eftate pafles to the Feoffee ; and when the
Donee or Leflee re-enters, he revives the Rent as incident
to the Reverfion. The fame Law of a Leafe for Years in the
Cafe at Bar. So there is a Difference between a Reverfion
with (d) Rent incident to it, and a Right, or Seigniory,
or Rent in Fee, 28 H.8. (¢) Dy. 33. b. 4 Eliz. (f) Dy. 212.
the Cafe of the Greyhound. And” Judgment was given for
the Defendant, who made Conufance in the Right of Henry
Finch ; And this was the firft Matter in Law, that Coke Chief
Juftice argued in the Common Pleas after he was Chief
Juftice. ‘ ' ‘
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The Lord D ARG vs Cafe.
Hill. 4 ,]acobi I.

In the Common Pleas.

Cr. Tac. 151 Homas 1ord Darcy of Chichefler, brought a Writ de Va-
2 nfl. 9% 95 lore Maritagii againft Stephen Page, Brother and Heir
""" of Brian Page, Quare cum Mariragivm iffius Stephani ad
1pfum Tho. Dominum Darcy pertineat, pro co quod pradilt
Brianus tervam [uam de eo tenuit per fervitium Militare, ¢
tdem Tho. Dowsinus Darcy prafat. Stephan. dum fuit infra eta-
tem & in cuftodia fua, competens Maritagium abfque difpara-
garione, juxta. formam Statuti de communi concilio regni Do-
mini Regis Anglie inde provif. [apius obtulerir, idem Stepha-
nus maritagium illud renvens, prafat’ Tho. Domino Darcy de
maritagio (uo non fatisfatlo, fe 1n ‘terras & tencment illa in-
truft ¢ de maritagio fuo eidem Tho. Domino Darcy fatisfacere
contradicit, ¢rc. And counted that the faid Brzan held twenty-
five Acres of Land in Peldon in the County of Effex, of the
Plaintiff; as of his Manor of Newhall in Peldon atorefaid,
by Knights Service, @c. and afterwards the faid Brizn died
in his Homage without Iffue, the Defendant being his Bro-
ther and Heir, and of the Age of twenty Years and fix
Months ; and that the Plaintiff tendered to him, being then
within Age, a competent Marriage, fc. Mary Mannock,
Daughter of Anthony Mannock, Gentleman, then of the Age
of eighseen Years, without Difparagement, and that the De-
fendant refufed. The Defendant denied the Tender ; upon
which the P demurred. And this Cafe had been many Times
argued at the Bar, and this Term was argued by the Juft. at
the Bench, and upon open Argum. it was adjudged for the
¢22 Cr. Tac. 6. Plaintiff for the Reafons and Caufes reported in (4) Palmer’s
s Lo 1260 Cafe, in the fifth Part of my Reports, And fo this Queft. is
yelv, 5o, now in Peace, being adjudged by both Courts. Note Reader,
2 nft. 93. The Cafe of the Heir (b) Female, differs much from the Cafe
) Co. L. of the Heir Male, 1. Becaufe, for the Heir Female the Guar-
79- 2 dian fhall never liave the Forfeiture of Marriage; for at Cfma
aw
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Law the full (4) Age of the Heir Female was 14. ¥ears, as it (s) Co. Lirs
is refolved in 35 H. 6.52. Litt. lib. 2. f. 22. Stamf. Prareg. 13.b. 75 b
F. N.B. 256. ¢c. & 259. and many other Books; fo that if yob, 98, 30e"
fhe be of the Age of 14 Years at the Time of the Diéath of
her Anceftor, fhe fhall be out of Ward, and if fhe bg within
the Age of 14 Years, fhe thall have (b) Livery by the Com. ) Ca. 1t
Law at the Age of 14 Years, for that makes as to this Purpofe 7% *
her full Age. And at the Com.Law there was not inany Cafe
any (¢) Forfeit of Marriage, but only the fingle Value, 16 E. 3. () > 1af. 50, 013
Attion fur le Star. 14. But the Forfeiture of the Marriage is Co.Lit. 82 b,
given by the Stat. of Merton, c. 6. made 20 H. 3. the Words * Co. 82, a0
of which Stat, are, De berede autem cum fit quatvordecim annor’
vel itra ufyq; ad plew wat’, fi [fe maritquit fine Licentia Dom’
fuz, &c. Dom. fuus tunc tencat err’ ejus ultra termin’ atatis
Jue, fcil. 2% annor’ per tant. tempus, &c. which A& with-
out Queftion, cannot ("d) extend to the Heir Female, for it (4) cr. Jac. s5is
extends only where fuch Heir is 14 4nnor’, vel altra, and
the Heir Female at fuch Age is out of Ward ; alfo the Stat.
fpeaketh ultra termin’ atatis fue, fe. 21 annor’y, and that is.
the full Age of the Heir Male as to Wardfh. and not of the
Heir Female. And wide the Stat. of (¢) Weff. 1. ¢. 22. where () 2 1nft. 2025
the Statute of Merton is recited, and then it is provided as 2
follows. And of Heirs Females, after they have accom-
plifhed the Age of 14 Years, quafi diceret, The Statute of
Merton has provided for the Heir Male ; and becaufe no
Provifion is yet made for Heirs Females, by the fame A&
it is provided, That the Lord fhall (/) not have or keep by (£)Cr.Jac. 1553
Reafon of Marriage, the Lands of fuch Heirs Females, above
two Years after the Age of 14 Years; and if the Lord,
within the two Years, do not marry them, then fhall they
have an A&ion to recover their Inheritance quietly, without
giving any Thing for the Wardih, or the Marriage ; which
two Years is given by the faid Statute for the Benefit of the
Lord, as appears by (g) 35 H. 6. 52, 53. & Lzt f. 23. And gx) Co. Lit. 753
if within thefe two Years the Lord tenders a Marriage to Moor 2. nu. 740
the Heir Female, and fhe refufes, and marries elfewhere 2Inft. 203
within the two Years, yet the Lord fhall not have the For-
feiture of the Marriage, for the Statute gave it only to make
a Tender ; and therewith agrees the Book in 35 H. 6. Gard 71.
by the Opinions of Prifot, Markbam, Yelverton and Danby.
The fecond Difference between the Heir Male and the Heir
Female was, That at the Common Law, if the Guardian
had not made Tender to the Heir Female before 14 Years,
the Lord could not have held the Land of fuch Heir, (as
he might of the Heir Male) Now' pane, till the Value
were paid. For the Law did tender their fpeedy Ad-
vancement; quiz maturiora f[unt vota mulier’ quam wviror;
And therefore the Heir Female might have entered into
her Land immediately after the Age of fourteen Years, for
her better Preferment in Marriage, and therewith agreeth
(h) Litt, 22, b, exprefly, and 35 H. 6. 52, §3. yet in ﬁucrh (#) Co. Lin
v A

fe 75
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The Lord D A R c¥’s Cafe.  ParT VI

Cafe the Lord without any Tender before fourteen Years,
fhall recover the fingle Value, for that de mero jure perti-
net. 3. If the (2) Lord holds the Land over 14 Years, du-
ring the two Years by Force of the Statute of Wefm. 1. and
within the two Years makes no Tender, but takes the Profits
of her Land, and fo hinders her Preferment in Marriage by
receiving all the Profits of her Land, in that Cafe, as the
Statute fays, if he doth not make (within thefe two Years)
any Tender, then he thall lofe by exprefs Provifion the Vaz
lue of the Marriage, and fhall content himfelf with the Pro-
fits by the two Yearsfor his ' Value given him in Lieu thereof
by the Statute ; fo that every Guardian who holds the Land
in fuch Cafe, ought to take heed that he makes Tender
within the two Years, or elfe he will lofe the Value; but if
he will wave the Benefit of the two Years, or if he cannot
hold the faid two Years, as Guardian of the Body of the Heir
Female only, there he {hall have the Value of the Marriage
without any Tender. And to the prineipal Cafe, Coke Chief
Juftice, added this Reafon, (4) That if the Common Law
would have compell’d the Lord to have made a Tender to
his Ward to have the fingle Value, the Common Law would
have given all neceflary Circumftances to the Performance
and Accomplifhment thereof, as to have appointed a certain
Place, @'c. where the Tender ought to be made; and not
leave the Lord, who was the Saperior, to feck the Ward,
who was the Inferior, and who mi%ht, if he would, take Ad-
vantage of his own Flight, or fublerfuge, when no Laches
could be in the Lord.

BUR-

—— -
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BurrELS Cafe.

Pafch. 5 Jacobi 1.

In the Common Pleas.

IN an Ejeltione firme between Thomas Burrel, Plaintiff,Fraud. Leafes;
and Seth Holmes and Robert Holmes, Defendants, of Lands Co. t;,uﬁs’g.&ﬁ;
in Huntzngdon in the County of York, ona Demife made by Lanc 48, 113
Richard Burrel and William Allein, to which Not-guilty " **
was pleaded ; on the Evidence the Cafe was fuch: Grand-
father, Father, and Son, the Grandfather on the Marriage
of the Father, made the Father’s Wife a Jointure of other
Lands, and at the fame Time, fil. 8 Septemb. 23 Eliz. co-
venanted to demife the Tenements in which, . to the
Father ; and 10 Septemb. next following, according to the
Covenant, the Grandfather by Indenture made a Demife of
the Moiety of the Tenements, in whichy ¢&c. to Seth the .
Father, to begin after the Death of the Grandfather, for
1000 Years, and of the other Moiety for 10co Years, to
‘begin at a Day to come; in both which Demifes were Pro-
vifoes, That if the Father fhould die without Iffue, or if he
fhould make any Leafe upon which the ancient Rent fhould
not be referved, that the faid Leafes made to the Father
fhould be void. The Father 18 Feb: 30 Eliz. afligned over
the faid Leafes to the Ufe of Robert his Son, an Infant, to
the Intent that they might not be merged by the Defcent of
the Reverfion; and with this colourable Purpofe and Intent,
that the Infant fhould pay Debts; and within a fhort Time
after the Grandfather died ; the Father entred into the
Land, and took the Profits, and made Leafes, and did other
Things, as Owner of the Land, and neither the Aflignees nor
the Infant took any Profit, nor paid Debts. _Alfo in the faid
Aflignment of the faid Leafes, divers Perfons of good Credit
were named amongft others; but the Affignment was deli-
vered in a fecret Manner to a Perfon of mean Quality; for
which, and other Circumflances, it was taken, that as well
the faid firt Leafes (being of a Form and Device unufual)
as the Affignment were fraudulent; and afier the Deatl;‘
o
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BURRELs Cafe. ParT VI,

of the Grandfather, the Father for a great Sum of Money,
bargained and fold the Tenements by Deed indented and
enrolled, 2 Sept. 44 Fl. to Richard Burrel and William Allen
and their Heirs; in which the Fathér covenanteth with
Burrel and Allen, that the Lands fhould be clear of all Leafes,
@c. And if the faid original Leafes, or the Affignment
fhould be 4avoided by the Purchafers by the Statute of (2)

" 27 Eliz, ¢. 4. was moved and debated: And in this Cafe, on

Evidence given at the Bar of the Common Pleas, two Points
were unanimoufly refolved by Coke Chief Juftice, Walm/ley,
Warberton and Danzel, That where the Words of the faid
Statute of 27 Eliz. are (*° That all and every Conveyance,

% Grant, Charge, Ledfle, Incumbrance and Limitation of
s g% >

'« Ufe, of, in or out of any Manors, Lands, @, for the Ine
¢ tent and Purpofe to defraud and deceive fuch Perfon, ¢oe,
€ as have purchafed or fhall purchafe, ¢c. the fame Lands,
¢ ¢re. fhall be deemed, ¢c. only againft fuch Purchafer, ¢,
 void, fruftrate, and of none Effe&.”) 1. It was refolved,
That if the Father makes a Leafe by Fraud and Covin of
his Land, to defraud others to whom he fhall demife or fell-
it (as all fraudulent Leafes fhould be fo intended) and be-
fore thaFather fells or demifes it he dies; and the Son know-

“ing, or not knoing of the faid Leafe, fells the L.and on good

Confideration ; in that Cafe the Vendee fhall avoid that
Leafe by the faid A& : For inafmuch as it is intended and
prefumed in Law, That every fraudulent Leafe is made to
the Intent, generally to defraud Purchalers, Farmers, ¢,
within this Generality, every particular Purchafer, Farmer,
¢c. is included ; and the faid A& is very well penned, for
the Words of the A& are (b) general ; and it is not necef-
fary that he who fells the Land fhould make the former fraudu-
lent Eftate, or Incumbrance ; but be the Eftate, ¢%. fraudu-
lent # fupra, whofoever fells (makes) it, the Purchafer thall
avoid fuch fraudulent Eftate, ¢, and therefore in the Cafe
at Bar, the faid Leafes being or the Evidence thought (¢)
fraudulent, the Vendee of the Father and Heir fhall avoid
them. 2. It was refolved, That although the Father had
nothing in the Inheritance of the Land at the Time of the
Aflignment of his Term, but the whole Eftate of Inheri~
tance was then in the Grandfather; yet when the Grand-
fathcr died, and the Father fold the Land, his Vendee thall
avoid the faid Term by the faid A&, (the faid Affignment
on the Evidence being taken to be fraudulent) for if he had
bargained and fold the faid Term only, the Bargainee fhould
avoid the faid fraudulent Aflignment, and by Confequence
the Vendee of the whole Fee-fimple fhall avoid it. And it
was faid by the Chief Juftice, That that which is called ()
Truft between the Father and the Son, is in Judgment of Law
fraudulenr as to a Purchafer. And 1 acquainted Pophs Chs Jufts
with this Refolution, and he allowed well of it, and faid it was

well
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well done to conftrue the faid A& in Suppreffion of Fraud ;
and (as he told me) it was adjudged before him and his
Companions, Juftices of the Kings Bench, That where
a (ﬂ) szn in a fecret-Manner made an Eftate to the Ufe (2) 5 Co. 6o, 2
of his'Wife for her () Jointure by Fraud and Covin, to de- () cr, Jac. 158,
fraud a Purchafer, to whom he intended to fell the Land e
that in fuch Cafe, if the Fraud be proved in. Evidence, or

%bﬁnfeifed in Pleading, the Purchafer' fhould avoid fuch
Eftate,

§zr DREw DRrury's Cafe.

Pafih. 5 Jac. 1.
In the Court of Wards.

T HE Cafe between Sir Drew Drary, the Elder, Plaintiff, cr. ac. 156,
4 and Sir Drew Drury, the Younger, Defendant, in the
Court of Wards, was fuch. It was found by Inquifition vir-.
twbe Brevis, before the Efcheator of the County of Norfolk, -
#nno 41 Ehz. after the Death of Roger Drary, Efq;, That
the faid Roger was feifed of a Houfe in Yarmourh, in the faid
County, Parcel of the diffolved Monaftery of Black-Fryars
in Yarmoush, and thereof died feifed, the Defendant being
his Son and Heir, and of the Age of 14 Years and 7 Months 3
That the faid Houfe at the Time of his Death was held
in capite by Knight's Service ; and that the faid Roger was
alfo feifed of the Manor of Barking in the County of Ner-
folk, held of the King by Knight’s Service, and not 2z capite ;
and after Office thereot found, Queen Elizabeth, under the
Great Seal] granted the Cuftody and Wardthip of the Body
of the Detendant to the Plaintiff. The Plaintiff madea Ten-
der of a Marriage to the Defendant, being within Age, which
he refufed ; and afterwards the King that now is, made him 8 Co. 173
a Knight, being then alfo within Age, and afterwards he
married elfewhere within Age. The faid Roger was a free
» Burgefs
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Burgefs of the Town of Yarmouth; King Edw. 1. made fucha
Charter to the Burgefles of the faid Town in thefe Words,
Conceffitus etiam pro nobis & baredih® noftris, quantum in no-
bis eft, Burgenfibus, & probis hominib® [upraditt de magna
Fernemutha, quod omnes ili de villa prad’ oriundiy lices, ipf
terras el tenementa extra libertatem vill tenvering per tale
fervitzum  per qued maritagia . eorum ratione winoris alatis
pforum ad nos vel baredes moffros pertinere deberunt, fes
cundum. legem & confuetud’ regni noftriy, mibilominus juxia
libertates will’ pred’ fe maritare poffint fine occafone vel
impedimento  noftro wvel heredum noffrorum in  perpetuum :
Salvo jure alterius cujuflibet, And in this Cafe two Que-
ftions were moved. 1. Whether the faid Charter has dif-
charged the Defendant from Wardfhip or not? And as to
that, it was clearly refolved by Popham and Coke Chief Ju-
ftices, and Fleming Chief Baron, and the Court of Wards,
that the faid Charter has not difcharged him, for divers
Reafons. i. Becaufe it is not an abfolute Difcharge of itfelf,
but hath Reference, [ juxta libertates vill pred’ which
ought to be thewed. 2. T{w Tenure was created on a Grant
made of the Houfe after the Diffolution of the Monaftery,
and ‘the {aid Grant cannot extend to a Tenure created afrer.
3. It is not fet forth in the Cafe that the faid Roger was
born in Yarmouth, for the Chaster is de villa prad oriundi.
The fecond and greatQueftion was, Whether, by the making
the Defendant Knight, he was difcharged in Law of the Va-
lue of his Marriage? And this Cafe was referred to the faid
Chief Juftices and Chief Baron, who Hill. 4 Fac. at Serjeants
Inn heard the Cafe argued and debated by Zopbam of Coun-
fel with the Defendant, and Fr. Bscon with the Plaintiff
And afterwards in Eaffer Term it was again argued by Ser-
jeant Hutton for the Defendant, and Serjeant Nichols for the
Plaintiff. After which Arguments the Judges had Confide-
ration of the Cafe, and upon Conference amongft themfelves
it was unanimoufly refolved, and fo openly declared in the
Court of Wards, in the Prefence of Robert Earl of Salisa
bwy Mafter of the Conrt of Wards, That the Defendant
ought to pay the Value of his Marriage ; and that his Crea-
tion of Knight had not (4) difcharged him from it. And
in this Cafe thefe Points were refolved. 1. That. the Intend-
ment of the Law is; That the Heir within Age of 21 Years
is not (b) able to do Knights Service, till his full Age of 21
Years, and therewith agreeth Lit, [zb. 2. ¢. 4. f. 22. a. but fuch
Prefumption of Law gives Place to a2 Judgment and Proof
to the contrary, as it is {aid (¢) Stabuur prefumptioni donec
probetur  in comirarium ; and therefore when the King
who is Sovereign and the fupreme (d) Judge of Chi
valry has dubbed him a Knight, he has thereby adjud-
ged him able to do Knights Service, and all are con-

cluded
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cluded to fay the contrary, and therefore fuch Heir fo made
Knight fhall be out of (¢) Ward and Cuftody. But if the ia) - Inft. 18;
King creates fuch Heir within Age a (b) Duke, or Mar- Cbr) ?alcnﬁz;‘
quefs, or Earl, or Vifcount, or Baron, he fhall not thereby ~ — 7
be out of Ward or Cuftody: For in antient Time every
Baron, . held his Barony, &, by grand Serjeanty, as
appears 18 A pl. ult. in (c) Clifford’s Cafe, and the Lord () 2Co.80. a7
Cromwel’s Cafe in the 2d Part of ‘my Rep. 8o. 2. which Ser- e AT
vice (as Lutt. fays, lib.2. ¢.8. f. 35.) is called (d) Grand Ser- 8Co.50:b-51.2
jeanty, or magna Serjeantia, as Fleta calls it, lib. 1. c. 9. be- PRyt 105.
caufe it is a greater or more worthy Service than Knight's &1) Lit. Sec. 153
Service, as to bear the King’s Banner or his Lance, or to *0 X%
lead his Hoft, or to be his Marthal, ¢§c. as Lit. fays, or to
be High Steward of England, as 110 El. Dyer (¢) 285.1s, @'c. () Dy. 285
And the Son and Heir within Age, of a Duke, Marquefs, P 3
Earl, Vifcount and Baron, fhall be in (f) Ward, notwith- (/) 2 Inft. 11J
fianding their Dignities. 2. It was refolved, That when.
(g) Tenant by Knight's Service dies, his Heir within Age, ¢,),Tnfr1, 12/
immediately the Value of the Marriage as a Chattel is Auearo.b.
vefted in the Lord, 24 F.3. 25.5. Old N.B. 27 E. 3. acc’ g?,bja‘*f'x)-g.
Then when (b) fuch Heir is made Knight, he is to this 2Rel. 30
Purpofe made of full Age, and as much is done in Judg- ) Cr. Jace 156
ment of Law, asif he attained to his full Age of 21 Years,
for at fuch Age the Law intends him able to do Knights
Service. And now when the King makes him Knight be-
fore fuch Age, the Intendment or Igrefumption of Law gives
Place to this Judgment, and Proof to the contrary. And ‘
now he is to this Purpofe fet and computed of full Age.
Then admit he hath accomplifhed his Age of 21 Years,
without Queftion the Lord fhall have the Value of his Mar- ,
riage: But at () Common Law it was taken, that by the () cr-Jac 156,
making of him a Knight being in Ward, (forafmuch as now .
in Judgment of Law he was efteemed as to this Purpofe as
of full Age for his Ability to do Knights Service) his Land
would be immediately out of Wardthip. And therefore ic
was provided by the Ntat. of Magns Charta, cap. 3. lia tamen
quod £ ipfe dum infre atatem fuerit fiat Miles, nibilominus
terra ramancéat in Coflodia Dominorum [vorum. So that altho’
fuch Heir within Age be made a Knight, and therefore to
-that Purpofe efteemed of full Age, («) yet the Lands (x) Hob.4s, onl
fhall remain in the Lord’s Cuftody till his Age of 2r
Years by the Purview of the faid A& ; and if the Law
had not been clear for the Value of the Marriage, for the
Caufe and Reafon aforefaid, without Doubtr the Makers
of the faid A& would have made Provifion, as well for
that as for the Land. 3. It was refolved, That when the .
King makes the (/) Heir apparent within Age of a Te- O 2Inft 1%
mant by Knights Service, a Knight in the Lite of his An-

L2 ceftor,

’

<
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ceftor, and afterwards the Anceftor dies, the faid Heir within

* Age, in that Cafe he fhall be out of Ward, and fhall pay no Va-
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lue of his Marriage, neither fhall the Lord have the Cuftody
of the Land ; for in fuch Cafe, by the making of him (4)
Knight in the Life of his Anceflor, he is made as of full:Age,
fo that when his Anceftor dies, no Intereft either in the
Body or the Land, fhall ever veft in the Lord. And the Stat,
of Magna Charta for the Cuftody of the Land doth not ex«
tend to it, for the Purview thereof extends only when the
Heir in Ward (infra atatem) is made Knight, then remancas
2n Cuftodia, ¢c. but when the Heir is made Knight in the
Life of his Anceftor, then the Cuflody cannot remain or
continue, which never had any Beginninlg or Effence;, and
therewith agreeth Radcliff’s Cafe ; (b) Plow.Com. 4. The
Juftices faid, they ought to have good Confideration in all-
Cafes depending before them, not only of the antecedent
(Je. of the prefent Cafe in Queftion) but alfo of the Confe-
quent, {¢. what general Prejudice will enfue thereupon, ei-
ther to the King or Subje&t ; and furely great Prejudice would
enfue to the King, if the. Law fhould be otherwife in the

principal Cafe ; for it might be great Prejudice to the Kin
in his Wards, not only of Knights made by himfelf, butalfo
by his Lieutenants in Jrelend and elfewhere. Alfo none would
buy any Wardfhip of the King, when notwithflanding they
trave paid the Value thereof to the King, and have them
pafled under the Great Seal (as the Plaintiff hath in the Cafe
at Bar) that by making him a Knight it thould bar him of
the Value of the Marriage: For a2 Man would give little or
nothing for a Thing which depends upon fuch an Incertainty,
¥t would alfo be very prejudicial to the Subjects, if, after their
Wards are lawfully vefled in them, they thould be deprived’
and defeated of them by making them Knights, and efpecially
when it appears by (¢) 7 H. 4. that a Man may be made a
night as foon as he is baptized. 5. It was refolved, that
when the Heir within Age is made Knight after Tender made
to him, (as in the Cafe at Bar he was) altho’ he within Age
marries elfewhere, yet he fhall not pay the Forfeiture of the
Marriage; for by making him Knight he is out of the (d)
Wardfhip and Cuftody of his Lord ; for after he is Knight he
ought to be fu juris, and may employ himfelf in Feats of
Arms to defend the Realm; ¢fr. and therefore ought not to

Be in the Wardihip or Cuftody of any; and none fhall pa
any Forfeiture, but when after Refufal he marries himfelf,
during the Time he is under the Cuftody and Wardfhip of
his Lord, and that appears by the Statute of Merton, cap. 6.
St fe maritaverit fine licentia Domint fut, w' ez auferat marie
tagzum Jiom, ¢rc. which Words cannot be underftood when
he is out of Wardfhip and Cuflody, no more than when he
is- married after his Age of 21 Years; but as the Guard, has
fome Prejudice by the Lofs of his Forfeit. in fuch Cafe by the
making of his Ward a Kt. fo hath he thereby alfo a Benefit;
o For



PART VL Sir DREW DRURY’s Cafe. 73

For altho’ the Guardian in Chivalry cannot have a Writ de

valore maritagiz ; nor compel the Heir to fatisfy him the Va-

lne of his Marriage ’till his full Age; fz 'till his Body is out

of his Cuftody ; and if fuch Heir dies before fuch Age, the

Lord fhall lofe the Value; yet in this Cafe, immediately aftex

the Heir is made Knight he may have a Writ de walore

mariiage, becaufe he is thereby out of the Wardfhip and

Cuftody of hjs Guardian ; and the ufual Writ de valore ma-

ritager, when he accomplifheth his Age of 21 Years, is, dum

fuit infra atatem in Cuffodia, ¢c. F. N. B. 141, and Regiffer,

and there fhall be a fpecial Count upon the Cafe; for note,

it 1s not dum fuit infra atatem generally, but dum fuit infra

atatem in Cyftodia 5 and thofe Words well ftand, for now he

is out of Cuftody. And two Precedents were cited, one of

Robert Eail of Effex, in 29 Eliz. the other of one Ratcizff, in

Mick. 1 Fac. who were both made Knights during the Time

they were in Ward, and were by the Order of the Court of

Wards difcharged of the Value of their Marriages. But on

good Confideration of the faid Precedents, it appeared, that

they pafled (4) fub filentio, without Argument or any Refo- ¢s) Hard, 8; |
lution of any of the Judges of the Law; and a great Num-

ber of Precedents were thewed, which agreed with the Re-

folution of the faid Juftices in this Cafe. 7, 15 E. 4. 10. .

€ Br. (b) Gard. 2 E. 6. in abridging the Cafe of 15 Ed. 4, ) 2 Inft xx.
and Radclif’s Cafe, Plow. Com. 268. And this was the laft B Gard-47%
Cafe that Sir Fohn (c) Popham, Knt. the venerable and (e).Car. Jaci 1662
honourable Chief Juftice of England, and Counfellor of State

to Queen Elizabeth, and to our Lord the King that now is,

refolved, who was a moft reverend Judge, of a ready Ap-

prehenfion, profound Judgment, moft excellent Underftand-

ing in the true Reafon of the Law, and of univerfal and

admirable Experience and Knowledge of all Bufinefs which

concerned the Commonwealth ; accompanied with a’ rare

Memory, with perpetual Induftry and Labour for the Maine

tenance of the Tranquility and publick Good of the Realm,

and in all Things (behaving) with great Confancy, Integrity,

‘and Patience, ‘

L 3 Sir
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Sir Geo. Curson’s Cafe.
Pafch. 5 Jacobi.

In the Court lof Wards.

I N the great Cafe in the Court of Wards this Term, bes
tween Sir Geo. Cur fon, Knight, and his Wife Defendants,
in an Information ex parte Jobannis Levefon, Kitight, and
between Sic Fo. Levefon, Plaintiff, and Sactvile, Efq; and
Mary his Wife, Defendants, it was refolved by the two
Chief Juftices, and Chief Baron, upon Argument and View

‘of Precedents, That where Six Walter Levefon was feifed of a

Reverfion in Fee held in capite expeftant on an Eftate-tail
(which he had made to Richard his Son) he, by Indenture,
in Confideration of Blood, did covenant to ftand feifed of
the faid Reverfion, to the Ufe of Msry his Niece, fr. Daugh-
ter and Heir apparent of the Lady Curfon, Sifler of the faid
Sir Walter ; and afrerwards Siv Richard Levefon the Son died
without Iflue; That in this Cafe the King fhould not have

Primer Seifin by the Statutes of 32 and 34 Hen. 8. and

that depends upon Confideration and Conftrudtion of the
Words, and Purview of the faid Statutes, which in Effe&
are, ¢ Every Perfon having any Manors, Lands, &. holden
 in Capite,¢5c. fhall have full Power and Authority, to give,
¢ difpofe, will, or affign, by his laft Will in Writing, or
¢ otherwife by any A& or Ad&s lawfully executed in his Life,
“ two Parts of the fame Manors, Lands, ¢ in three Parts
“ to be divided, ¢&r. to and for the Advancement of his
« Wife, Preferment of his Children, and Payment of his
¢ Debts, or otherwife at his Will and Pleafure ; faving al-
“ ways and referving to the King our Sovereign Lord, the
“ Cuflody, Wardthip, and primer Seifin, or any of them,
“ as the Cafe fhall require, of as much as fhall amount to
“ the clear yearly Value of the third Part, @c.” Then it
was in Confideration how the Law ftood concerning Ward-
fhip and primer Seifin in this Cafe, before the Srarutes of
32and 34 H.8. And 1, It was refolved, That by the Sta-

tute
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tute of (2) Marlb, de hiis qui primogenitos feoffare folent, (2) §2B.3. c.6
it was Colh)ﬂion ‘apparent to e?xfeo%' hisg eldeft Sf;x{j;t Forjw';th: A
out Queftion every one would (to preverit the Lord of his 111 2.
Ward) enfeoff his eldeft Son, if the giving of his Land to
bim, to whom the Land would defcend by the Common
Law, would ferve in fuch Cafe. The fame Law, and the
fame Reafon, if the Tenant enfeoff his collateral Heir -ap-
. parent, as it is alfo faid, and not denied in Plowden’s Com.
in Patridge's Cafe, 82.4. Alfo Provifion was made when
,the Tenant enfeoft’d others upon Collufion,- &rc. which was
averrable ; but it was doubted, whether () Collufion could ()8co. 163 ab.
be averred upon particular Eftates, as an Eftate for Life,
or in Tail, and it was held clearly that no Collufion could
be averred, when, upon an Eftate for Life, or in Tail, the
Remainder or Reverfion was limited or left in another, ‘
27 H.8.10. ¢& 33 H.6.14.b. So when a (¢) Stranger was () co. ir."8.a.
joined with the Heir, although the Inheritance was limited § Co.163.b.
to the Heirs of the Heir, and that the Stranger had but
for Term of Life, as it is agreed in 31 E. 3. Colluon 29.
. & 33 H.6. 14.h. So it was taken, that if * Ceffur que Ufe = 1oft 112
had devifed his Ufe by his Will, no Collufion could have
been averred upon a Will, For Nemo prafumitur ¢ffe imme-
wor fue atern’ falutis, €& maxime in articalo mortis, & omng
(d) teflamentum morte confummat’ ¢ff. And therefore the (i) ; co. 20.b,
Statute of 4 H.7. ¢. 10. which gave the Wardfhip of Ceffuy 32.3- 34.2-
que Ufe, made an Exception when any Will is by him #%°"™
declared. PVide 27 H.8. 10. 14. 8o if the Father had en.
feoffed another, either for the Advancement of his Daugh-
ters, or his younger Sons, or for Payment of his Debts, and
afterwards to enfeoff his Heir ; it was not any (e) Callufion, (¢) 10Co.83. 2.
for he was bound to provide for them, and therewith agree gg'of’fng‘g,f"
33 H.6. 14.b. & 27 H.8. 7.b. Vide Mich. 9 & 16 El. Dy. 260.
2@ 3 El.1g3. 20EL361. 19ElL 276, 5 Ma. (f) 158. (f) Dyer 153,
"Then fecondly it was refolved, That as the Stat. of 32 HL8, P33 4
ave Benefit to the Subje&, to have Power to make a =Brownl 1o5.

%)evif,e of his Lands by his laft Will in Writing ; fo by the *° Co.83.b.
Saving, it gave Benefit to the King in the faid three Cafes,

fe. Advancement of his Wife, Preferment of his Children,
and Payment of his Debts, in ((g) none of which Cafes the (g1 Co.83.2.
King (as it appears before) fhould have Benefit of Ward, op Co- Lit.78 %
Primer Seifin before this Statute. And it is to be known,
that thefe Words in the faid Purview of the A& (or other-
wife at bis Will and Pleafure, any Law, Statute, Cuffom,
or other Thing 10 the contrary thereof notwithffanding) have
Reference and Relation only to laft Wills, and not to As
executed, and that for two Reafons. 1. It was neceflary
to add thofé Words to Wills, for otherwife none could have
devifed two Parts, but only either for the Advancement of
kisWife, or Preferment of his Children, or Paym, of his Debts,

| “ L4 T and
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and it was not the Intention of the A&, but that he might
devife two Parts to whom he would, fo that a third Part
defcended. But it was in vain to refer thofe Words, (ar
otherwife at bis Will and Pleafure) to A&ts executed, for he
might do that without any Authority or Power given him by
that A&. Et quando (a) difpofitio referri poteff ad duas res
it quod [ecundum relationem una vitatwr, € fecundwm ali-
am utilis ¢ff, tunc facienda eff relatio ad illam ut valew. dif=
pofitio, & [femper ita fiat relatzo, ut valeat difpofitio. 2. Thefe
later Words do likewife illuftrate it, ([t. any Law, Stoture,
Cuftom, or other Thing) for no Law did reftrain a Ma:, by
A& executed, to convey his Land to whom he would by Act
in his Life. But the Law and general Cufiom of the Rea.m
did reftrain Men to devife Lands to any, unlefs it was by
fome fpecial (b)) Cuftom in fome particular Place ;. and rhat
appears by feveral Statutes and A&s of Parliament ; fo hat
the faid Words (or otherwife, &c.) having fuch Conclmion,
refer only to laft Wills. Alfo in the third Articic of 34 & 35
H. 8. of Explanation, it is declared, That all Per .5 holding
eny Lands in chief, &c. bave, and by Avthority of tizs prefent
Puarliament, [ball bave full anl free Pow:r, &c. to give, dif-
pofey &c. to any Perfony &c. by bis laft Will, or othersoife by
any AL lawfully exetuted in bis Life, two Parts of iz L. uds,
&c. at bis free Will and Pleafure, omitting the Words of
32 H. 8. fe. Advancement of bis Wife, Preferment of his
Children, and Payment of his Debts. But that doth not take
away the A& of 32 H. 8. as to the faid three particular
Cafes, in which Ward and Primer Seifin is by the Saving
given to the King ; but all other Cdfes are explained, not-

‘withflanding thefe Words (or otherwife) by the faid A& of

%‘z}, ¢ 35 H. 8. 3. It was refolved, that the faid Saving of
ard and Primer Seifin in the faid A& of 3: H. £. fhould
have Relation only to A&s executed, and not to Wills ; for
always in Statutes Relation fhall be made according to the
Matter precedent, for the A& gives the Owner of the Land
Power by his Will to devife but two Parts, fo that the
third Part ought of Neceffity to defcend ; and in fuch Cafe
the King fhall be affured of the Wardfhip, or primer Seifin
of a third Part. Butin the Cafe of Deeds executed, he may
convey all, and therefore it was needful to add the faid
Saving as to that: But the Saving extends only to one of
the faid three Cafes before particularly mentioned, which
{as hath been faid) gives great Benefit to the King. more
than he hzd before, and fo as to this Purpofe to make
Ads (Deeds) executed in Equipage with Wills. And there
was great Reafon to provide for the faid thr:e Cafes, becaufe
they were ordinary and vufual ; and every Man by the Law
of God, of Nature and of Nations, was bound to provide

2 COnle
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a competent Living for his Wife, his Children, and-for the

Payment of his Debts. And if the faid Words (or otherwife)

fhould refer as well to A&s executed, as to Wills, and fhould

give Wardthip and primer Seifin to the King, not only in the

faid particular Cafes, but in all cthers ; then if any one con-

veys his Lands to_the Ufe of his (4) Baftard, or to a meer ) Co.Lic3.b:
Stranger, or any Confideration whatfoever, it would be with- 10'Co, 2or o
in the Saving, which hath oftentimes been refolved and ad- gxkél&?;. 2398
judged to the contrary. Pide Mich. 12 and 13 Eliz. Dyer voph. igs. "
(b) 296. 14 Eliz. 313. and 18 Eliz. (c) 345. And therefore Goldsb. 1o
the Cgpinion in 2 E. 6. * Teffament, was utterly denied by 2 Rol. 5, 440
all, unlefs it be intended that it was given to a Stranger by T‘gngg;f ;
Deed executed, to one of the faid three Purpofes, or upon () Dyer 256,
Collufion. 4.1t was refolved, That if there be (d) Grand- 225 ¢
father, Father, and divers Sons, and the Grandfather in the () dyer 345.
Life of the Father, conveys his Lands to any of the Sons, it 2% o .
is out of the faid A& of 32 H.8. for it is not common nor 1o Co. 83. b
ufual, Et (¢) «d ea que freventius accidunt jura adaptan- mﬁ,’;;ﬁfﬁ"
tur ; and the Father ought to have the immediate Care of éd) Cp. Lit78.2,
‘bis Sons and Iffue: Butif (f) the Father be dead, then the 2?8(:;’ Liw
Care of them belongs to the Grandfather, and then if he :Inft. 137
conveys any of his Lands to any of the faid Sons, it is with- &% 127+ B
in the faid Statute. But it was refolved clearly, That a vo- Galvin’s Cafe,
luntary Conveyance to the Ufe of any of his (g) collateral ¢})Co ..
Blood, who is not his Heir apparent, 1is not within the faid 78 2
A& : For none could intend, that he would difinherit his (gr')]acc‘;.’ﬂ{_-
Heir on Purpofe to take away the Wardfhip from the King, 75 %

(when every one hopes to live till the Age of his Heir) much aneass. o'
Yefs to defeat him of tne Primer Seifin.  And if other Con-

firu&tion thould be made, the faid three Examples, and the

naming of his Children would be vain, if the A& thould ex-

tend to every other of the Blood. And according to this

Refolution in the principal Cafe, the Experience of the Court

. of Wards hath always been: And a great Number of Sub-

je&ts who are now in Peace, would be vexed and molefled (5 ¢, 1,c. 1o
if the common received Opinion thould be now changed. (i) Dyer 151,
And accordingly it was refolved in the Court of Wards, in 8,") 5D‘y'cr 25,
Sir Rewlend Hill’s Cafe, in Matthew (h) Draper’s Cafe, pl. o7
Mich. 22 Eliz. and divers others. And f{o the Doubts in 'Cc’o_cf;tf‘%f; )
Dyer 2 Eliz. (i) 181, in Modie's Cafe, and 8 Eliz. Dyer 252. 2 Rol 395, 491,
in (%) Kniveton’s Cafe, @c. well refolved. , 5 Co. 4. I

BULiLeN’s
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BuLLENS Cafe.
Pafch. 5 Jacobi.

In the Common Pleas.

Etween Robert (2) Bullen Plaintiff, and Richard Godfrey,
Efquire, Defendant, Lord of the Manor of Bsle in Nor-
folk, it was agreed, that the Lord of a Leet, might well
have a certain Sum, as 104, pro (b) certo Lete, of all the
Refiants within his Leet, called fometimes Capitagivm, &c.
and fometimes Certum Letz, and by other Names, and it
might have a reafonable Beginning, fczl. When the Lord
purchafed and acquired the Leet for the (¢) Eafe of the Re-
fiants therein, {o that they need not go to the Sheriff’s Torn,
but to do their Suit real at the Lord’s Leet ; alfo the J.ord of
a Leet was at every Eyre obliged at his own Cofts to claim
this Franchife, @c. And in the Cafe at Bar the Iffue was,
whether the Plaintiff at the Court.Leet mentioned in the
Record, was a chiet Pledge of the fame Court or not: And
thereupon a fpecial Verdi&t was found, that the Plaintiff was
Refiant, and that he was certified in the faid Leet, to be a
chief Pledge, by the chief Pledgés of the Leet; but he
made Defaulr, and was (d) amerced for his Defanlt 25. 64. fo
that he did not appear, nor was {fworn as chief Pledge, & £, ¢c,
And it feemed to the Court, that they could not adjudge
him a chief Pledge upon this Verdict ; for Leets were divi-
ded in decurias or decennas, (unde dicitur decennara to this
Day:) And out of every ten, (each of them being Pledge
tor th;r other, from whence the Court was called (ef) Ctgia
1fus franc: plegii) one was called Cepitalis plegius, [feu Pri=
\:7(74”@5 ﬁdez'juﬂ;)gr; and in fome Plzﬁes at{hi Day, heis
called the Tythingman, and in Yorkfbire (f) Tenmantale. And
therewith agreeth Lambert in his Book de prifcis Anglor’ legi-
bus, and Fleta, lib, 2. ¢. 45 and Reafon proves it ; for he can’t

be



Part VL BULLEN’s Cafe.

be called capital Pledge, but in Refpe& that others are in=
ferior Pledges. Vide the Statute of 28 E. 2. de vifu franci
pleg. of chief Pledges : And cur Books fpeak of chief Pledges.
Vide 4E.3. 125, 126. andiE. 3.30. 45E.3.23. of the
old Impreflion, 13 H.4.12.5 So that the Return of the
Conftable, or the Prefentment of the Jury in the Leet, doth
not make 2 Man chief Pledge. And it appears by the faid
A& of 1B E. 2. thatit ought to be enquired at the Leet, if
all the chief Pledges with their Decenners, that is, the other
nine, appear, by which it appears, that the tenth principal
Man was the chief Pledge; Sed tempora musantur, & nes
mutamur in 3ll2s. . So that vera inflitutio byjus curie_evanuit,
& velut ymbra ejuflem adbuc remanet. And this Cafe was
very obfcure and doubtful at the firft, and afterwards, mate-
ria iffa confopita fuit in arbitrio. Vide 30 E.3. 23. of the
Franckpledge of the Town, and his Authority.

s
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The Lord ABURGAVENY'S
‘ ‘Cﬂﬁ.‘ | |

Pafeh. 5 Jacobi.

.. In the Common Pleas.

.
~

BEtween Richard Michelborn, Plaintiff, and George Overy,
Deferdant, in Replevin, which Plea began T7in. 4 Fac.
Rot. 1146. in Communi Banco, the Cafe was fuch ; Marga-
ret Pool and Frances Pool were Tenants for Life of 12 Acres
of Land in Keym in Suffex, the Reverfion to the Lord Abur-
gaveny. Afterwards, f(cil. Hill. 34 Eliz. Richard Michelborn,
the Plaintiff, had Judgment in the Commons Pleas againft the
faid Muargaret, in an A&ion of Debt of 200 L 24 Mai
%7 Eliz. the faid Muargaret did releafe to the faid Frances

o0l all her Eftate and Right in the faid Land, and after-
wards, [cil 27 Fun. 37 Elzz. The Plaintiff fued Execution
out of the faid Judgment for the faid Debt, by Elegit, and
the faid 12 Acres amongft others, as 2 Moiety of the other
Lands, &c. were delivered to the Plaintiff, and the Plain-
tiff in Bar of the Avowry, (which was for Damage-feafance
in his Freehold) averred the Lives of the faid Mergaret and
Frances : The”Avowant pleaded, that Frances afligned her
Intereft to the Lord Buckbarfl, who before the taking, had
furrendered to the Lord Aburgaveny, an®traverfed the Life
of Frances, upon which Plea, the Plaintif did demur in
Yaw, and after Argument at Bar and Bench, Judgment was
given againft the Plaintiff, becaufe he had traverfed the Life of
Frances, which was not a Thing material, nor ifluable 3 for
non refert whether fhe was living or dead: And in this
Cafe thefe Points were refolved. 1. When Judgment is given
againft Margaretone of the Jointenants for Life, in an A&ion
of Debt, and afterwards fhe releafes to her Jointenant before
Execution, altho’ Frances to whom the Releafe is made be-
tween them, is now in by the Leflor, and not by the faid
Mavgaret, yet as to the Pl. who has Judgm. in the A&tion of

Debt,
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Debt, (by which the Moiety of Margaret was charged to his

Execution) fhe by her own A& fhall not defeat the Plaintiff

of his Execution, but (4) as to him the Eftate of Margaret (o)1 Jones 62
hath Continuance in Law, altho’ in Truth Frances for the

Releafe made, had but an Eftate for her own Life: But

if Margaret had died (4) before Execution, the Survivor ;) &0 150
fhould hold it difcharged of any. Execution to be fued againft 184..b.
her. Vide 13 H.7.22. 4 § H.5.8. b. 10E. 3. Charge 13, >Rob3%

17 E. 2. Charge 15. 18 E. 3. Executzon, Stath. 10 E. 4. 3. b,

40 E. 3. gx. 41, 37H.8. Br. Alienation 31. And upon all

the faid Books it was colle&ed for good Law, that if (¢) two (<) Co. Lit
Jointenants be in Fee, and one grants a Rent-charge in Fee, 1 *

and afterwards releafes to the other, in that Cafe, altho’ to

fome Intent, he to whom the Releafe is made, is in by the

firft Feoffor, and no Degree is made betwixt them, yet as

to the Grantee of the Rent-Charge, he is under the Join-

tenant who (d) releafed ; and he who furvives, fhall not a- ¢4 ¢, pie:
void it after the Death of him who releafed ; for he who 5 e
furvives, by Acceptance of the Releafe, has deprived him- (3.2 315,
felf of the Ways and Means to avoid the Charge ; for jus ac- Bridgman 28
crefcends, fc. the Right of Survivorfhip, was the fole Means ; Rol. Reo Toon
to have avoided irt, and the Right of Survivorfhip is utterly 3 Re
taken away by the Releafe,-and fo the Doubtin 33 H.6,5.4. ; Baifr, e
well refolved. 2. It was refolved, that when the Releafe is g;"’]’a:“’"l
made to Frances, by which fhe has a fole Effate for Life, -4
when fhe dies, and he in Reverfion enters, and is in of his

old Eftate, yet as to Mickelborn, the Eftate of Margaret

who is yet living, bath Continuance. As if the Hufband feifed

of a Rent, or Common in Fee, releafes to the Terre-tenant,

this Rent is extin&, and yet having regard to the Wife, it

hath Continuance, for fhe fhall be thereof (¢) endowed, as (&) Co.tit.g2.2
itisadjudged in § E 2. Dower 143.10. 20 E. 3.27. 24 F.3. 2525
29. 34 Aff. 15. 22 E. 3. Dower 131. 44 E. 3. 32. Vide Br Incidents 11e
31 E.3. Af.5. 11 H.7.12. 4. AMefnalty defcended to the F; P 3se
Fenant paravail within Age, 26 A[. 6o. the Cafe of the |
Henovr of Pickering. '

Sir
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PART VI

Sir Epw. ParrToN's Cafe.

Trin. 5 Jacobi,

In the Common Pleas.

SIR Edward Phitton was outlawed at the Suit of one R,
after Judgment before the general Pardon of (4) 43 EL
for 18/. and after the Pardon Sir Edward died, and now
his Executors made Satisfa&ion, which was acknowledged of
Record and without any Procefs, (for no Procefs could be
awarded againft them on the Outlawry) they pleaded the
genera] Pardon, and with an Averment, that they: are not
any of the Perfons excepted, ¢c. and in this Cafe thefe Points
were refolved, 1. That the Executors fhould () take Be-
nefit of the faid general Pardon, by which it is enadted,
that all the King's Subje@s, their Heirs, Succeffors, Exe-
cators, and Adminiftrators, fhal be acquitted and pardon-
ed, releafed and difcharged of all Offences, Contempts, and
all other Things, ¢5c. and that it {hall be expounded moft
(¢) beneficially and availably for the Subje&, ¢c. and fur-
ther gives and grants all Goods, Chattels, Debts, ¢ fore
feited, and doth prohibit any Clerk to make out any Writ,
&c. provided that every Clerk may make (d) Cspzas utlag.
at the Plaintiff’s Suit againft fuch Perfons outlawed, to the
Intent to compel the Defendant to anfwer: And that the
Party thall fue a Scire facias, before the Pardosn in that Be-
balf [ball be allowed ; which is as much as to fay, having
regard only to the Plaintiff; but having regard to the
King, it is an abfolute Pardon and Grant of bis Goods,
&c. Notz hoc, Then comes another Provifo, That this Alt
fball in no wife extend to any Perfon outlawed upon any
Writ of Capias ad fatisfaciendum, until fuch Time as the
Ferfon fo outlawed, [ball [atisfy, or otherwife agree with
the Party; and that is intended always as to the Party
Plaintiff ; for, for him the Provifion is made. (¢) But a-
gainft the King, he is a Perfon able to take Benefit of the

Pardon,
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Pardon, and capable of his Goods againft the King: So note,

he is a Perfon (4) able by the Pardon, againft the King, (2) 11eon. 51
but not as to the Party Plaintiff; as a Villain is difabled ’C{:l'v]f;”'
againft his Lord, but not as to any other : And that appears

by Conftru&tion upon the whole A&, for if the Party (b) (©) Winch, 33,
outlawed fhould remain outlawed againft the King, theng{m,ss,

the Gift and Grant of his Goods and Chattels would be '
void. It was refolved, altho’ the Words of "this latter Pro-

vifo are, until fuch Time as the Perfon fo outlawed [ball [a-

tisfy, it is fuch Intereft in the Perfon outlawed, that altho’

he dies after the Pardon, yet his Executors may fatisfy, and

have Benefit of the Pardon. 3. Forafmuch (as this Cafe is)

as no Scire facias, nor Capias utlagatum, nor other Procefs

lies againft the Executors, they may, (after Satisfadtion ac-
knowledged) come in gratis, (for Neceflity without Procefs)

and plead the general Pardon, with Averment, that they ]
are not any Perfons excepted. And fee a Claufe in the Be- I(j) O Benl- 40
ginning of the A&, that every Subjett by himfelf, or his N. Eenl. g
Attorney, may plead this prefent A& for, his or their Dif- Bent.in Afh. 14}
charge, &c. Vide 3 El. Dyer 201. upon the Statute of 23 H.8, Benl. in Kelw.
Executors fhall have (¢) Attaint. 6 E.6. Bendloes, Execu- Moor 1. b 6o
tors fhall have Reftitution upon the Statute of (d4) 21 H.8, 1 And. 24, 2.
Alfo Adminiftrators thall have a Writ of Error upon 27 El Coliie. 204. b
as it was adjudged 36 El. in the Lord (¢) Mordaunt’s Cafe D:’)”I}OIB pl. 652
in the Exchequer Chamber; yet thofe Statutes fpeak ofily of 3Tntt. aga, *
the Party, and not of his Executors or Adminiftrators. ide el g
28 AfJ. p.7. 11E. 3. Executors 77. zag. o B9

The
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The Order of the Cases re-
ported in this Szxth Book.

- Yllar 36 Eliz.

Pafch. 35 Eliz.

Hillar’ 40 Eliz,
Pafch. 43 Eliz,

Mich. 40 & 41 Eliz,

Hillar, 45 Eliz.
Pafch. 25 Eliz.
Palch, 27 Eliz,
Hillar. 29 Eliz,
Trinit. 36 Eliz.

Mich. 36 & 37 Eliz.
Mich. 356 & 37 Eliz,

Hillar. 37 Eliz.
Hillar. 41 Eliz.

Mich. 41 & 42 Eliz

Hillar. 37 Eliz.
Hillar. 3@ Eliz.
Pafch. 38 Eliz.
Pafch. 40 Eliz,

Bruerton’s Cafe ~ Fol. 1
Markal’s Cafe
Sir John Molyn’s Cafe 5
Wheeler’s Cafe 6
Ferrer’s Cale 7
Spencer’s Cafe 9
Jentleman’s Cafe 181
Morris’s Cafe 12
Cafes of Pardon . 13
Arundel’s Cafe 14
Treport’s Cafe ibid.
Eden’s Cafe 15
Colyer’s Cafe 16
Wild’s Cafe ibid.
Sir Edw. Clere’s Cafe 17
Packman’s Cafe 18
Gregory’s Cale 19
Michelborn’s Cafe 20
Butler ané Goodal’s Cafe
21

Mich.
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Trin. 41 Eliz.

Mich. 41 & 42 Ehz

Hill, 41 Eliz.
Trin, 41 Eliz.

Palch. 42 Eliz,
Trin. 43 Eliz,
Pafch. 43 Eliz.

Trin. 44 Eliz.

Mich. 3 Jacobi.

Trin. 2 Jac.
Trin, 3 Jac.
Trin. 3 Jac.

Pafch. 3 Jac.
Mich. 3 Jac,
- Mich. 3 Jac.

Mich. 3 Jac.
Mich. 3 Jac.
Mich. 3 Jac.
Mich. 3 Jac.
Mich. 3 Jac.

Trin. 4 Jac.

Hill, 4 Jac.

Hill. 3: }ac.

Mich. 4 Jac.
Mich. 4 Jac.
Hill. 4 Jac.

Pafch, 5 Jac.
Pafch, 5 Jac.
Pafch. 5 Jac.
Pafch. 5 Jac,
Pafch. 5 Jac.

Trin. 5 Jac.

Cafunn iftius libvi [eries.
Mich. 40 & 41 Eliz.

Ambrofia Gorge’s Cale 22
Pawlet, the Marquefs of Win-

chefter’s Cafe 23
Read’s Cafe 24
Heliar’s Cafe 2bid.,
Ruddock’s Cafe 25"
Sharp’s Cafe 26
Cafe of Soldiers tbid.
The Vifcount Mountague’s

Cafe ibid.
Green’s Cafe 29
Bothy’s Cafe 30
Fitzwilliam’s Cafe 32

The Bifhop of Bath’s Cafe 34
The Dean and Chapter of

Worcefter’s Cafe 37
Bellamy’s Cafe 38
Henry Finch’s Cafe. 3
Sir Anthony Mildmay’s Cafz

o
Blake’s Cafe 13
Higgen’s Cafe 44
‘Dowdale’s Cafe 46
Bofwel’s Cafe 48
Ifabel, Countefs of Rutland’s

Cafe 52
'The Lord Chandos’s Cafe 55
Brediman’s Cafe 56
Gateward’s Cafe 59
Catesby’s Cafe 61

Sir Moyle Finch’s Cafe 63
The Lord Darcy’s Cafe 40
Burrel’s Cafe -
Sir Drew Drury’s Cafe * 73
Sir George Curfon’s Cafe 75
Bullen’s Cafe ny
The Lord Abergaveny’s Cafe
78
Sir Edw. Phitton’s Cafe  ~c
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