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ER E dicitur
 (candide Lec-

tor) quod Er-

vor {cui Zgno-

vantia gemella eft indivi-
dua) in progreflu adeo in-
finite {e multiplicat, tam
prodigiofas & novas Chi-
maras procreat, tanta &
tam multiplici incertitu-
dine fluctuat, & ejufmodi
venenum ex virulento 7g-
norantie halitu imbibit, ut
fingulos quibus aligunid fui
venenati halitus infundit,
peftifera contagione infi-
ciat {eu contaminer ;
Quodque mirandum eft,
priufquam ad terminum
perveniat, ad miferum &
immaturum exitom (nifi
prevertatur ) confufione

Parr V.

W T is traly faid (geod

(lgnorance being ber
B infcparable  Swin )
doth in ber Procecding (o
infinitely multiply her [eify
prodaceth  fuch monfirons
and ftrange Chimerd’s
Sfloateth iu fuch and [
many Incertainties, and
fucketh  down the Poifor
from the coutagious Breath
of Iznorance, as all fuchinto
whom fbe infufeth any of ber
poifoned Bieath, fle dange-
ronfly infelts or intoxicates ;
And that which is wonder-
fuly before fhe can come to
any End, fhe bringeth all
Things (if fhe be not pre-
vented) by Confufion to a
miferable  and  wutimely

Az End

Pref. to Par-

Reader ) that Error (s anfwer.



To the REA DE R.

End ; Naturalia & vera
artificialia funt finita, nul-
lus *terminus falfo, error
immenfus. On the other
Sidey Truth cannct be [up-
poried or defended Ly any
Thing but by Truth ber
[elfs and is of that Confii-

tution and Confiancys as.

Sbe canzot at any Timey o
in any Part or Point be
difagrecable to ber felf ;
Jbe hateth ali Bombafting
and  Sophifiication, — and
bringeth with ber Certatn-
tys Unity, Simplicity, and
Peace at the laft 5 Putida
falfamenta amant origa-
num, Veritas per {e pla~
cet, honefta per fe de-
cent, falfa fucis, turpia
phaleris indigent. Igso-
rance is [b far from excy-
Jing or extenuating the Er-
ror of bim that had Power
20 find out the Trath (which
aeceflarily be ought to know)
aud waited ouly Will to
feek ity as fhe will be a
Jift Cavje of bis great Pu-
atfbment : Quod fcire de-
bes & non vis, non pro
ignorantia fed pro con-
temptu haberi debet. Er-
vor and Falfbood are of that
Conditiony, as without any
Refifiance they will
Time of themfelves fade
and fall away: Bur fuch
is the State of Truth, that
though many do impugn ber,
yer wik fhe of ber [elf
X

L

in’

quadam abripit ; Natura-
hia §3 wvera artificialia fumt
finita, nullus terminas fal-
[0y Error immenfus. Con-
travero Veritas {uftentari
& oppugnari nifi ipfa
veritate minime poteft, &
ea eft ejus natura & con-
ftantia, ut nullo tempore
nulla parte fibi a fe dif-
{entiat, mangonio & pha-
leris exornari odit, co-
wmitefque fecum ducit U-
nitatem, Simplicitatem, &
Pacem tandem : Patida
[alfamenta amant  origa-
num, Veritas per fe pla-
cety honefta per fe decent,
falfa fucis, turpia - phale-
ris indigent. Tantum ab-
eft, ut ignorantia excu-
fet aut extenuet ejus er-
rorem qui Veritatem in-
venire poterat (quam ne-
ceffario agnofcere debe-
at, ) & tantum invefti-
gare noluit, ut in cau-
fa fit cur gravius ple-
Qatur ; Quod fiire de-
bes & mon visy nom pro
ignovantia fed pro con-
temptu baberi debet. Er-
roris & falfitatis ea eft
natura, ut nemine re-
pugnante fenfim  per
fe dilabantur & eva-
nefcant Ea autem ve-
ritatis natura, ut quam-
vis plurimi oppugnent,
ipfa tamen demum vin-
cat & ut Palina efflo-

refcat ;

&



Tc the READER.

refcat ; Ad tempus for-
fitan vi quadam prema-
tur, fed nullo tempore
ulla ratione epprimarur.
Nullus eft hujus Rei-
- publice Civis, qui illu-
ftribus documentis & per-
{picuis indiciis de {fuo
patrimonio & jure avi-
to & certifimo vere c-
doctus (quamvis aliquan-
tifper ignorantia, falfa
perfuafione, aut inani ti-
more deceptus fuerit, &
_pofleflione deturbatus)fed
Juris prudentes ad eam
recuperandam  confulet :
Antiquz & pracellentes
Angliz Leges funt avi-
ta jura & antiquiffima
optimaque hereditas que
cives hujus Regni ha-
bent: Per illas etenim
non folum hereditate &
bonis in pace & tran-
quilitate, {fed etiam vita
& patria charifima fe-
cure’ gaudent. Cum au-
tem male metuo ne ex
chariffimis concivibus per-
multi, (& ex illis quam-
plurimi praftanti ingenio,
fingulari folertia, & exi-
miis animi dotibus) quia
illuftria qua habent in-
dicia minus intelligunt,
jus etiam avitum in non-
nullis maximi momenti
rebus minus vere cognof-
cant ; In primo limine
hujus Quinti operis mei
illes direxi, & quafi ma-

ever prevaid i the End,
and flourifl like the Palm-
Tree ; fbe may peradven-
ture by Force for a Time be
troddcn down, but never by
airy Means whatfoever can
Jhe be trodden out. There is
no Subject of this Realm,
but Leing truly infirudied by
good and plainz Evidence of -
bis ancient and undoubted
Patrimony and Birth-right,
(tho” be bath for fome Time
by Igrorance, falfe Perfua-
fiony or vain Fear, been de-
ceived or difpoffefed) but
will confulpwith learized and
faithful Counfellors for the
Recovery of the [ame : The
antient and excellent Laws
of England are the Birth-
righty and the moft antient
and beft Inberitancethat the

- Subjectsof thisRealm have,

for by them be injoyeth not
only bis Inberitance and
Goods in Peace and Quiet-
neft, but his Life and bis
moft dear Country in Safe-
ty. And for that I fear
that many of my dear Conn-
trymeny (and moft of them
of great Capacity, and ex-
cellent Parts) for want of
underfianding of their own
Evidencey do want the true
Knowledge of their ancient
Birth-right in fome Points
of greateft Importance; I
bave in the Beginning of
this my Fifth Work, di-
refted them to thofe that
will



To the READER.

will wnot only faithfully
counfely and fully refolve
therein, (fuch as cannot
be daunted with any Fear,
moved by any Affection,
nor corrupted with any Re-
ward,) but alfo eftablifb
and [ettle them in quiet
and lawful Poffeffion. Upon
juft Grounds to reftify an
Error in a Ma’'s own
Mindy is a Work of a clear
Underfianding, and of a
reformed Will, and fre-
quent with [uwch as be
good Men, and bave fober
and fettled Wits. The End
of fuch as write® concern-
ing any Matter, wbich by
fomes for want of Infiruc-
tiony is called into Contro-
ver 7y foould be, with all
the Candor and Charity that
can be ufed, to perfuade
and refolve by demonfiva-
tive Proofs the diligent
Redder in the Truth. But
nww @ Days thofe that wréte
of fuch Matters, do for the
moft part by their bitter
and  uncharitable Invec-
tivesy tranfported with Paf-
fion and Fury, either be-
get new Comtroverfies, or
do as much as.in them lie to
make the former immortal.
Certain it is, that fome
Books of that Argument,
that bave bad Truth for
their Center, yet . becan fo
they bave wanted Tempe-
raisces Modefly and Ur-

nu duxi, ad eos qui non
tantum fano confilio ad-
erunt, & comulate fatif-
facient (nec enim vel ti-
more frangi, vel affectio-"
ne moveri, vel premio
corrumpi poffunt) verum
etiam in tranquilla &
jufta pofleffione ftabili-
ent & confirmabunt: Er-
rorem ex animo f{olidis
argumentis extorquere in-
telleétus eft acerrimi, a-
nimi integri, viri{que pro-
bis, {obriis, & {fanis non
eft infolens. Hoc iis pro-
pofitum effet qui de re
aliqua fcribunt, que in-
ter alios controvertitur
quia non funt informati,
ut omni quo poffunt
candore & charitate ftu-
diofum Leétorem certif-
fimis argumentis perfua-
deant & edoceant. Sed
ut nunc f{unt tempora,
qui de ejufmodi rebus
fcribunt, animi impetu
abrepti, acerbis & con-
tumeliofis convitiis aut
novas controverfias fuf-
citant , aut quantum
in illis eft priores red-
dunt immortales : Cer-
to certius eft nonnul-
los ejus generis libros,
quibus veritas ipfa cen-
trum fuerat, nihilomi-
nus quia in peripheria
temperantia, modeftia &
urbanitas non aderant,

m

+



To the READER.

in veritatis prejudicium
adverfarios in erroribus
obfirmaffe fuis; & con-
viciis amarulentis non {o-
lum exacuerunt eos ut
{e ipfos defenderent, &
defendendo fimiliter im-
‘pingerent, verumetiam {-
penumero (inde ad {cri-
bendum adacti) errorem
ipfum in multorum frau-
dem propugnarent, qui
alias nemine contradicen-
te in auras abiiffec. Qui
contra confcientiam ve-
ritatem cognitamn oppug-
nat, id facit aut fui ip-
fius aut aliarum gratia ;
fui ipfius, €o quod ani-

mo fit male contento :

Aliorum, quibus ob a-
liam rationem placere ftu-
det: Male ille contentus,
quia quo ambitiofa & in-
jufta cupiditas traxit non
pervenerit, aut quia in
luce Reipublice, ob pra-
vitatem vel flagitia, pee-
nam. merito {ubierit, aut
gratia exciderit, ac igi-
tur tempori adverfo =ftu
obluatur ut aliis pla-
ceret, eo quod ex eorum
favore & benevolentia,
ejus @ftimatio & victus
dependet. Non me la-
tet, quod hoc tempore
omnia Regna & Refpub-
liceLegibus adminiftran-
tur, quodque fua cu-
jufque nationis peculi-

banity for their Circumfe-
rencey bave to the great
Prejudice of the Truth har-
dested the Adverfaries in
thewr Errors; and by their
bitter Iuveiives, whetted
themnot only todefend them~
[ebvesy and to offend in the
likey but many Times (being
theveby urged to write) to
defend the Error it felf to
the Hurt of many, which
otherwife might have va-
nifhed away withoit any
Contradittion. He that a-
gainft bis Confcience doth
impugn a known Truth, doth
it either in vefpelt of him-
felfy or of others ; of him-~
[elfs in that he bath within
bimm a difcomtented Heart ;
of othersy whom for certasn
wordly Refpedts be feeketh
10 pleafe : Difcontented he
isy either becanfe’ he bath
not attained to bhis ambi-
tious and unjuft Defires, or

Jor that in the Eye of the

State, be for bis Vices or
Wickednefs, bath jufily de-
ferved Punifbment and Dif-
grace, and therefore doth
oppofe himfelf againft the
Curyent of the prefent Times
to pleafe others, in Refpel?
that bis Credit or Mainte-
nance dependeth upon their
Favour or Benevolence. I
know that at this Day all
Kingdoms and States are
governed by Laws, and
that the particular and

ap-

.
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approved Cuflom of cvery
~Nation is the moft ufual
binding and affured Law ;
I deal onlywith the Muni-
cipal Laws of England,
which I profefs, andwhere-
cof T bave been a Student
above thefe thirty-fiveYears:
My only End and defire is,
that [uch as are defirons to
fee and kuow ((as who will
‘w0t defire to fee and know
bis own € ) may be inflrud-
ed : Such as have been
taught amifs (every Man
believing as be hath been
taught ) may fee and [atisfy
bimfelf with the Truth,
and [uch as know and
bold the Truth (by having
[0 ready and eafy a Way
to the Fountains them-
felves )} may be comforted
and confirmed.

aris & approbata confue-
tudo, ufitatiffimum eft
vinculum., & Lex firmif-
fima ; Mihi res eft cum
Municipalibus Anglie Le-
gibus quas profitcor, &
quibus jgm triginta quin-
queannos invigilavi : Hoe
mihi- folummecdo propo-
fitum, & in votis eft,
ut qui expectant per{pi-
cere & cognofcere (Quis
enim quz fua funt vide-
re & recognofcere non
expetit ?) edaceantur, qui
male fuerint edocti (Quif-
gque enim credit vt eft
edoCtus,) veritatem per-
{piciant &.in ea acquief-
cant, qui autem veritatem
per{piciunt & tuentur,

(cum tam facilis via-ad

ipfos fontes pateat) cum
{olatio confirmentur.

Vale.

Multa Ignoramns que non laterent, fi Veteruin lefio

Parfon’s An.
{wer, fol. 19.

nobis effet familiaris. Macrob. lib. 6. Satur.



CASES of LEASES.

CrayToNs Cafe.

RN
R SO S S

f | Mich.:2.7_ & 28 Eliz. -

In the King's Bench.

IN Ejettione firm~ terween Clayton and Prefenbam, of . \ o
‘& Lands i Zi -fervw in the County of Norzh. the Cafe 5'Mod. 244,
‘was fuch; fnd-ures of Demife were ingro®ed bearing Date

26 Maii, ¢iino 25 Eliz. of Tand in L. to have and to hold

(for three Vears from hencefor:h) s1.d the faid Indentures

were delivered at four of th= < icik in the Afternoon, the

20th Day of Fune, ann: 25 fupraditto: And when this -
Leafe by Computation fhould have its Beginning, whether

from the Day of the iate, ot from the Delivery, was the
Queftion. And in .his Cafe three Points were refolved by

Wray Chief Juftice, Sir Thomas Gawdy, and the whole
Court,

1. That (2) (from benceforth) fhould be accounted from (4) Co, Lit.46.
the Day of the Delivery of the Indentures, and not by any %,.C'-J:ﬂc- 258.
Computation of Date ; for, from benceforth is as much as to, Co o %
fay, from the making, or from the Time of the Delivery of
the Indentures, oxr (b) a confeltione prefentium 5 for the (p)Co. Lit. 46.
Confettion or making of the Leafe does begin by the Deli- b.2 Rol. 520.
very, and thefe Words (fronz benceforth) ot any other Poft: 94-2-

.~ Cr. Jac.647.
Words of the Indenture, are not of any Effe@ or Force Plov{. losﬂ,.
until Delivery, guia traditio logui facit chartant. Wing. Max. 1.

_ 2. That where the faid Indent. was delivered at 4 of the Ferl: Setur,

Clock in the Aftern. of the faid 20 of Fune, it was refolved,

that this Leafe fhould end the 19th Day of Fune in th§ 3d
B ear



Cafes of Leafes. PartV,

() ‘3’°W“l~ Year for the Law in this Computation doth reject all (s}
ézes‘;,lyo;)grg?7 % Pradtions and Divifions of a Day for the Incertainty, which
2 Rol. s21.  is always the Mother of Confufion and Contention. .

3 Inft, 53. 3. That in this Cafe the Day of the Delivery of the
Leafe fhould be taken zzciuffve, and the Day itfelf is Parcel '
of the Demife ; fo where the Demife is limited to begin
from the Making ; but if the Leafe be to begin from the

%Pl e}v{rfl; 149 Day of the Making, (#) or from the Day of the Date, there

Cr. Jac. 7,'3 s, the Day itfelf of the Date is excluded, and fo the Doubt in

136,258,647. 12 Eliz. Dyer 286. well explain’d, and with this Refolu-

‘f,‘(‘)’ﬁl;’:'f' b tion agrees 14 Eliz. Dyer 307. And it wasadjudg'd in the

2 Rol. 520,  Comsmton. Pleas, Trin. 21 Eliz. where the Words of the Stat.

1Rol.Rep.387, of 27 H.8,cap.16. of Inrolments are (within fix Mouths after

gﬁ;lgﬁ”g’;a the Date of the fame Writings indented) that if fuch Wri-

2 Bul@t. 83.  tings have a Date, the fix Months fhould be accounted from

3 Bultt. 203, the Date, and not from the Delivery ; but if they have no

z})clrio??;g Date, then the fix Months fhould be accounted from the

140. Moor 40, Pelivery. Vide Dyer, 5 Eliz. 218, An Indenture of Bargain

41:42,879.  and Sale bore Date the fourth Day of O&fober, 4 & 5 Phil.

ﬂaﬁ'g{’GKelw' & Mar. was (c) inrolled the 21ft Day of March next fol-

Dallin A, lowing, which was the lat Day of the fix Months, ac-

pt- 6. 2 1ot counting the Day of the Date exclyffve. And it was ad-

fj;‘c}?il:'é:."'judged on Demutrer in the Common Pleas (which Plea

Dall. 41,42.  began Paf 4 Eliz. Rot. 812.) that'the Deed was well in-

1 50}5569-387{01 ed within the faid A& ; for the whole Day of the 4th

l;)y:r z’x§.°§1'. ¢.0f Ottsb. fhould be accounted in Law the Date of the Inden-

286.pl. 43.  ture, unde fequitur, T hat from the Date (d) and from the

(ff'cr"i”'G‘ b Day of the Date, ate all of one Senfe, forafmuch as in

23)6_ TRol. Judgment of Law, the Date doth include the whole Day

Rep. 387. of the Date.

3 Bulft. 204.

Salk 413, 6/25. [.S'ee 6 Mod, 244.]

ELMER’S
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ELMER's Cafe:
Ttin. 30 Eliz:
I the King's Bench.

BEtWeen Elmer (a) Bifhop of London, and Gale Defen- (4) 10 CoGolb.
dant for the Scite of the Manor of Drayron in Middlef: h"mf 253.
. ) ard. 89.
two Points were refolved. 2 Brownl. 164,
1. That the Statute of (5) 1 Eliz. is a private A&, Winch a7.
whereof the Court without pleading of it would not take gb)grafﬁcexaﬁs
Notice. 1 Co 368
2. It was refolved, Thdt where the faid Scite. Parcel of Do, Z)lac.;;?.
the Bifhoprick wasin Leafe for Years, and Grendal the Bi- Mgor 1o, 255.
fhop oufted the Leflee, and made a Leafe (which was con- 195 5 Lo’
firmed by the Dean and Chapter) for three Lives, ren- 59. Cr.El 141,
dering the ancient and accuftomed Rent 5 that this Leafeé?’i‘i"éﬂ 164.,
was voidable by the (¢) Succefloi. 1. Becaufe the Statute of pyjm,. 4'5"};2};.
1 Eliz. was in the Disjun&ive for 21 Years or three Lives, Lacch 241,
and therefore the Bifhop tould not make both : But if IC'O"(?:”%- >
in the Cafe at Bar the faid Leafe fhould be good, then 3 Co. 60, a.
a Bifhop might make a Leafe for 21 Years, and pre- Co.Lit. 45.
fently after make a Leafe for three Lives, which would Cg%’;)‘gg%%
be againft the Words and Meaning of the A&. -. Thci{'{eb, ,lo'95_9'a'
Rent referved on the Leafe is not payable within the Mean- 1Mod.Rep 205.
ing of the faid A& ; for although ex' i termini it is pay- F%};;}& 16.
able, becaufe after the Leafe for Years determined, thé pg R‘ef,',fz,f
Leflor might diftrain for all the Arrearages of the Rent re- 154,156, 169.
ferved on the Leafe for Lives; yet it is not payable within
the Meaning of the A&, for the At was made to maintain
Hofpitality, and to avoid Dilapidations, and that cannot be
but by a continual Revenue yearly payable by Compulfion (#) Bridg. 122.
of Law, and not in Expeltancy,; or iz futuro. For
(4) Poflibilities neither maintain Hofpitality nor repair
Churches; and in this Cafe the Bifthop would have
but a Poffibility ; for the Leflees for Lives would have
the Rent referved on the Leafe for Years; and if they

B2 furvive
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furvive the Leafe for Years, then the Bifhop and his Suc-
ceffors would have remedy for the Rent and Arrearages re-
ferved on the Leafe for Lives, as it hath been faid. And it

WL o %°'6°-a- was faid, That where the Statute of () 32 H. 8. cap. 28.
;Coj £.0 provides, That the old Leafe be furrendered within one
6Co.37.2. Tear, &c. that a Surrender () conditional is not within
7Co.7.b. the faid A& : For the Intent of the Makers of the A& was

;;f:. ' o 4o.to have a continuing and abfolute Surrender, and not fuch il-
b. Co.Lit.44.a. lufory Surrender, which might be avoided the next Day s

3?;_?5?11{‘;"["{: for factum non dicitur quod mon perfeverat 5 and Senfus
Leafes 2. Dyer Verboruine ¢ft anima legis. But in the principal Cafe Judg-

72. pl. 3.162._ ment was given againft the Bifhop, for not pleading the
pl. 48, 191. pl. 534 Stat. of 1 Eliz.

22, 246. pl 69. :

271. pl. 28,357 -

pl. 43, 363.pl. 26, Savil85.pl.165. Cr.Jac 173. Cr.Car. 22, 44,435. 1 Rol. Rep. 159,
163,230. 2 Rol. Rep. 169, 311, 332, 405, 410,491, 499. Hob. 204. Latch 45. Bridg. 28,
Moor §8, 759, 783. 1 Leon. 59, 148. 3 Leon. 132, 156. 1 Jones 6o. 2 Inft. 342, 681. Godb.
1oz, pl. 119. 3 Keb. 381. Cr. El, 350,602, (¢) Moor 783. Hurt. 8, Lit. Rep. 13¢.
®ob. 204, Co. Lit. 44. b, .

JEwELLs
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PaRT V. Cafes of Leafes:

JEWELY Cafe
Trin. 30 Eliz.
In the King's Bench.

BEtween Paul and Maior the Cafe was; (2) Fewel Bi- (4)10Co.6ob.
fhop of Salisbury 6 Eliz. by Deed indented made a
Leafe ofP a Fair, Parcel of the Poffeffions of his Bifhoprick,
with all Profits thereof in Sherburn in the County of Dor-
fet for three Lives, rendering the old and accuftomed Rent,
which was confirmed by the Dean and Chapter ; and after-
wards the Bifhop died ; and if this Leafe was good againft
the Succeflor, and not reftrained and made void by the
Statute of () 1 Eliz. not printed, was the Queftion. And it () 1 eyss Rep:
was adjudged that the Succeflfor thould avoid the Leale ;7. 5 Co.2. a.
for a Fair is but a Franchife or Liberty, not manurable, out Raft. Leafes 4.
of which 2 (c) Rent cannot be referved 5 and therefore for rcla%l o
fuch Rent referved the Leflor or his Succeflors have not a- Do&. plac.337.
ny Remedy, either by Diftrefs or Aflife ; and all Leafes of Moor 108,253
fuch Inheritances, out of which the antient and accuftomed ;9;’3 .Lef)’rffé.
Rent cannot be well and lawfully referved, are voidable by Cr. Bl 141.
the faid AL It was alfo refolved, that if the Leafe had &5 L“-frof 2.
been made for 21 (4) Years, rendering zhe antient and ac-pyp jo; ;g‘;'
cuftomed Rent, the Succeflor fhould avoid it ; for altho’ 468 Latch'241.
the Rent referved fhould be good by Way of (¢) Con-Cr. Car. so.
tralt between the Leffor and the Leflee, yet it is not incident ;;’)‘;“’Cffz;‘ o
to the Reverfion, nor fhall go with it; and therefore fuch Co. Lit. 44. b
Leafe fhould be alfo voidable by the Succeffor, by the faid 42 . Poft.4.a. -
Stat. Vide 17 E.3.y5.6. 9 Al p.24. (f)30 4 7.5 14 Mg{)i'ci63l,,§6§;
E. 3. Scire (g) facias 122. 10 H.6.2. 3 H. 6. 21, &. ?.CR(El. 445,

' r. El. 690,
2 Sand. 303. Vaugh. 203. Raym. 194. 4)Cr. Jac.112. 2 Sand. 308, 304. Moor 778
(¢)2 Sangd.ggog. g (f)3 Po&Za 4 24 ggg PoﬂI, 4 a 08,3 _4 "



Moor 197, 494,
Hardr. 89, 92,
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ZheLord MoUNT JOY's Cafe.
Mich. 31 69’ 32 Eliz.
Ir the King's Bench.

Rchﬂrd Shepbard was Plaintiff againlt Blackaller De-
fendant in an Ejeffione firme of two Honfes and 18

397 3Keb.192, Acres of Land in Hemflon Arundel, on a Demife made 10
373,378, 380, April 28 Fl, for three Years; the Defendant pleaded Nog

i

§96, 597. <L JEICIK
Rep.305. guilty, and the Jurors, as to the Moiety of one Houfe and

18 Acres of Land, found the Defendant,guil&%?.fnd as to the
Refidue they gave a fpecial Verdi& to this Effet: They
found thag the Tenements in which, §c. were Parcel of
the Manor of Hemfton Arundel, and demifed and demifable
Time out of Mind, by Copy, &e¢. And that Rober? Lord
Brook was feifed of the faid Manor in Fee, and further
found that by a fpecial At of Parliam. made 4 Feb. 27 H.8,
the faid Manor was intailed to 4uwe Wife of Charles Lord
Mountjoy, and to Fobin Pawlet and Elizabeth. his Wife, and
to the Heirs of their Bodies begotten, with divers Remain-
ders over ; by which Aé it was provided as follows, fi/,
That the Donees, nor any of them, »on facerens aliguid im
nocumentum, vel exheredationem hereduym fuorum vel eo-
yum alicujus, vel alicujus eorums in remanere, fod. sanum
Pro juntlura uxoris pro tevmine vite, vel alicujus viri, §o.
Pro termino vite , vel pro termino vite alicujus alie perfonse
wel pro annis, vel ad volymtarem, fecundum confuctudinent
maneriis reddend’ verum € antiguume reddit’ prediftarwmi
terrarum, € temementorui fic demiffornm, € quod all o-
ther A&s fhould be void, as by the faid A& appears : And
further found, that the faid Manor did confift 6f divers free
Rents amounting to v /, and of 15 Copyhold Tenem. which
S\yc;‘»e held‘f.or Liyes, the Cuftomary Rent of which was

' - - 3k
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4 /. and of the Demefnes which had ufually been demifed by

Indenture for the feveral Rents and Farms of 7/ &¢. And

that there was one Acre of Wafte, Parcel of the faid Manor,

in which were divers Highways, and Common for the Tenants -

of the yearly Valueof 12 4. And that on the Death of every

Copyholder, the Lord by Cuftom ought to have an Heriot 5

and that there was a Court Baron incident to the {1id Manor,

and Perquifis of Court, and a Leet appertaining to the faid

Manor ; and that the Free Rents, or Copyhold Rents, or He-

riozs, or Perquifits of Court, or Leet,never were demifed be-

fore for Life, or Years, or otherwife ; and that afterw. Cha.L.

Mounntjoy cied, after whofe Death the faid 4n#e his Wife in 5

El did accept a [ine of a Stranger, fiur connifans de droiz comeé

ceo, €¢. of the Moiety of the faid Manor with the Appurte-

nanc. and of 2 grea: Number of Actes which did comprehend

the Demefnes; by which Fine the faid An#ue did grant and.

render the Moiety of the faid Manor, £5¢c. with the Appurt.

for 300 Years,renderingRent, amounting to the frceRents,the

Copyhold-Rents, the Farm-Rents, and 18 4. moic,and 12 4.

for the Acre of Waite, to be paid at two Feafls of the Year,

where the old Rent was payable at four Feafts. And after-

wards the faid Anwe died, and the now Plaintiff claimed un-

der the faid Leafe for 300 Years: And the Defend. claimed

by the Lord Mountjoy that now is, being Heir to the faid

Entail.  And the Doubt of this Cafe was, if the faid Leale

for 300 Years, made in Manner and Form aforefaid, was to

be avoided by the faid Claufe of Reftraint of the faid At of

27.H. 8. or not; and it was argued on the Plaintiff’s Side (in

which as much was faid as the Wit of Man could think or

invent) that the Leafe fhould be good, and not reftrained (4) Antea 3. 2.

by the faid A& And all that which was faid may be 7 Co.23.b.

briefly divided into five Parts. i“}ltnlﬁrf > 452:
1. Porafmuch as this A& reflrains the Power which the 2 Rol. 446 Cv.

Tenant in Tail had by the Laws of the Land, it fhould Jac. 1, e

be taken flrictly, as to the Reftraint, and beneficially for g_ds(ﬁ:n:i@;'o; 8.

the Tenant in Tail: And to that Purpofe the Rule put by 304.Raym.194.

Read in 21 H. 9.17. 5. and 18 E. 4. 16. a. and divers other Cr. El.650.

Books on that Ground were cited. / ‘23‘,’3?{1;0(2”
2. It was faid, That although the Rents of Aflize, Heriots, Br.Tenure 26.

Leets, &5c. were never demifed before, it was not material 5 (¢) Aotea 3. a.

for the Rent referved doth not (4) iffue out of them, but gﬁl))P‘?o’;ﬁ vy

only out of Things manurable, to which the Leflor may re- a.'243.b.343. 2.

fort to diftrain;asin 9 4ff. 24. A Leafe of Land and of the Br:Prelggarlve

Toll (#) of a Mill, rendering Rent, or in 304(f.5. A Leale of gfaz‘i'““:;&

Land and an {c) Hund. or Advow{.rendering Rent,&Jc. all the 3. 5., Fitz.

Rent fhall ifflue out of the Land, and not out of the Toll, Ad- Bfﬁlgg[?""(&‘-g-

vowf. or Hund. But the K. may referve a Rent out ofaFair, ' 3 Ee 6.2,

or other Thing not manurable, as is adjudged in 14 E. 3.27Inft. 131.

(4) Scire facias 122, becaufe he may (¢) diftrain for it in4}9f’f- 1.
B a“ b1 'A.-7- ;g. .
4 5 Co. 56. 2.
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Foftea 5. b,
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all the other Lands of the Grantee. Pide 10 H. 6. 2. And
this Point was concluded with 72 4 . 40. Thatif a Rent
be granted out of = Manor, that the Demefnes only (#) and
not the Services are charged. : -
3. Altho’ the Acre of Wafle was never demifed before, and
altho’ the Moiety was now demifed,where no Moiety . was de-
mifed of the Demefnes before 5 and altho’ the Rent was re-
ferved at two Days of the Year, i-hzre brofore it was referved
at four Days of the Year, yet werus & auriquus redditus is
referved within the faid £¢t: For every Rent hath Quantity
and Quelity, and verus & antiquus vedditus is not te be in-
tended of every Quality incident to it, but of :he Quantity
of the Rent, for that is the Efie® ard Subftance ofthe Thing
referved ; as if the ancient Refervat. was of .he Rent to be
paid in Gold, (% and the new Refervation was to be paid
in Silver ; or if 2 Quarter of Whea, was <nciently referved,
and now (¢) the Leafe is made reudering cizht Bufbels of
Wheat,all is one ; for the Law doth no: ref, eé: the Form of
Words, or the Quality, but the Subfance and Effeét of the
Matter: So if the old Rent was 10 L uad the Leflor referves
(d)2005. this is not ex vi termuiu verus & antiquus reddi-
tus, (¢) but parum differunt que re coucoriont, & (f ) qui
heret in Litera, beret in cortice. And it is not neceffary
to have all the Qualities incident to an annual Rent; for if it
were cuftomary or copyhold Rent before, other Rent may
now be referved byIndenture: For by that he G-al! have ve-
ram & antiguam fummam reddit’, which he had before, and
that is the Effet and Subft. of the Matter, altho’ it differs
in Quality ; fo when the Rent is payable at 4 Days ¢ the
Year, (g)and now it is referved at two Days only, it is not
material. For the Words are, reddendo verum & antiqguum
redditum, and doth not fay, ad wufualia fefta, &c. foif he
referves the true and ancient Rent,it is fufficient. And it was
faid, if Tenant in Tail be of 2 Farms, (/) one, which hath
been always let for 20 /. Rent, and the other for 10 /. Rent,
and he makes a Leafe of both for 21 Years, rend. 39 /. Rent
intirely out of both, it is good,and yet it is not the accufioma-
ble Rept which hath been paid, €. for now it is one intire
Rent, where it was feveral before, and now this intire Rent
iffues out of both, and each of them charged with the whole
Rent, where each of them was feverally charged before ; but
intire and feveral are but Qualities of the Rent ; but in Sub-
ftance the accuftomable Rent is referved, for they both a-
mounted to 30/ and that is referved. So if Tenant in Tail
be feifed of thrce Acres of Land, each of equal yearly Va-
lue, and all have been demifed for 3 5. per gunwm, in
fuch Cafe he may leafe one of them for 12 4. per an-
nun, or two of them for two Shillings per annum, and
fo (¢) grorata: And yet in thefe two Cafes it is not the a¢-
' cuftomable
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cuftomable Rent which hath been pald So if two (2) Co- (ﬂ) Co. L“ 44-
_parceners be feifed of certain Land in Tail, which hath P
been let for 10 /. Rent, one of them may let his Pat or
Moiety for 5/ Inall which Cafes the Rent referved altho’
it differs in Form or Quality, yet in Subftance it is verus €S
antiguus redditus within the faid A& of 27 H.8. It was
further faid, That if a Manor has been always let for 101
Rent, and afterwards a'Tenancy * efcheats, yet it may be let * Poft- 6. a¢
for 10/. and yet it may be argued that this is not verus
& antiquus redditus ; for no Rent was ever referved before
out of Land efcheated, and by Confequence the Rent re-
ferved cannot be called verus & antiquus vedditus : But
that would be too nice and fubtile an Interpretation; for by
the fame Reafon, if a Copyhold of Inheritance is forfeited,
it may be faid, that becaufe thc Rent of the Copyhold was
demifed and not the Land, it fhould impeach the Leale,
which would be too hard a Conﬁrué"xon, tendmg to avoid
many Leafes of poor Men, which would be inconvenient :
So in the Cafe at Bar, altho’ the Acre of (&) Wafte was (5) Poftea 5. b,
never demifed before, yet inafmuch as the Value thereof, Moor 199-
and more is referved, the Purview and Intent of the A&
is well obferved.
4. It was argued, and flrongly urged, that if the faid
Render as to the faid Acre of Wafte, the Services, Heriots,
Leets, &c. (which were never demifed before the faid
Grant and Render) Thould be veid by the faid A&, that
then it was confequently good for the Demefnes which had
been demifed; for then all the Rent referved fhould iffue
out of the Demefnes,
5. 1f it fhould not be void as to fuch Things which were
not demifed before, yet after the Death of him who made
the Grant and Render, there fhould be an Apportionment
of the Rent for them, and then foralmuch as the whole
Rent and more is referved for the Demefnes, (altho’ the
Rents of the Freeholders and Copyholders and the Acre of o3 0 Eo ]L‘f 453
Waite be dedufted) & wverus €5 antiquus Reddirus, and more 9 Co roar
befides them fhould remain for the Demefnes, for this Caufe 47. 2
it was urged, that the faid Render fhould be good for the ¢ an 56[ b.
Demefhes 5 &5 id (c) certum eft, quod cert reddi poteft : Qerley o3.
And in this Cafe, after many Arguments, and great Deli- Poft. 5. a.
beration and Confideration fix Points vere refolved. z‘d?';&;‘ 53,936{)
1. Thataltho’it be provided by the faid A&, that allE{’cates, 6o. a. Mo. 199,
&e¢. reftrained by the faid Aét, €c. fhould be void, yet it is [0 Co. 59.2.0.
not by Conftrution of Law void as to the Tenant in Tail & Co. “t‘ ? a
bimlfelf, (4) bat fhould be avoided by the Iffues in Tail 5 Cr.EL 2457
for the Intent of the A& was to provide, that the Donecs, ! And. 244.
or any of them, non facerent aliquid ad nocumentums,vel ex- &‘(ffﬁ‘ci; xl562
bereditation’ bered eorum, and not to make void the Eftate 159, 169,
which the Donee himfelf made again{t himfelf; and all Aéts 1 Mod. Rep.

of Parliament, as well private as general, !hall be taken by O ar, 247,
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a reafonable Conflru@ion to be colle@ted out of the Words
of the A&ts themfelves, according to the true Intent and
(#) 4 Co.76.b. Meaning of the Makers of the ‘A&t Zide (#) 14 E. 4. 1. 4.
Br. Parham.GQ.eﬁ (b) 43 ﬂﬂ? 29.
{;br) ﬁj?;gf; s, 2.1t was refolved, That in refpect of the faid Acre of Wafle,
(c)3 Bultr291. which was never (¢) demifed before, the Rent vhich is en-
Moor 198, tirely refetved out of the Whole, cannot be called vers (]
o8 50 antiquus vedditus: For how can it be called ver: - &S anti-
Co.Lit. 44.b. quus reddirus, when it iffues out of a Thing, which was ne-
ver charged with any Rent, by any Refervation before ?

3. By the Grant and Render of the Manor, he to whom
the Render is made hath an Intereft and a Tern in the Lands
held by Copy, and when any of the Copy": ~iders die, or it be
forfeited, he may enter and enjoy the Land himfelf if he will 5
and the Rent referved doth iffue out of the fame Lands held
by Copy, which Lands were never charged with any former
Rent before, but always have been demifed by Copy accord-
ing to the Cuftom of the Manor: And when the Demefnes of
the faid Manor have been only demifed for Rent, in the Cafe
at Bar, the whole Manor cannot be demifed within the faid
A& ; alfo the Effates which the Ten’t in Tail fhall make by
the faid A& of 27. are diftinguifhed by the A&, f£il. Eftates
for Life, for Years, and at Will, according to the Cuftom of
the Manor; but by this Grant and Render all are put in
Hotchpot and jumbled together, as Sir Zho. Gawdy faid,
whereas the Copyholds ought to have been granted by Copy,
accord. to the Cuftom of the Manor, and not by Fine or Deed.

(&) Co.Li. 4 The Refervation of the Rent at (4) two Days, where
44. b the Rent was referved and payable at four Days before, makes
6 Co.37.b.  the Grant and Render void, becaufe it is 24 nocumentum
332 ob.  of the Heirs in Tail, which is reflrained by the Att; for it
Ley 72. is more beneficial for them to have it paid at four Feafts
zRol-Rep.407. than at two. And all beneficial Qualities of the Rent ought
g::Jég'rf‘i}”' to be referved and obferved.
Degge 111. 5. Asto the Cafes which have been put, of the Refervation
(¢) Antea 4. b. of Silver (¢) in lieu of Gold, or of joining (f) two feveral
{f) Cr. Car. Farms in one Demife, with Refervation of one and the fame
21, 22. Rent, or to let Parcel of a Farm rendring Rent pro raza, all
Anteag. b yhefe were denied by the whole Court ; but the Cafe of Re-
(g) Bridg. 20, fervation of eight Bufhels of Wheat in (g) lieu of a Quarter
Antea 4.b. s all one in Quantity, Value, and Nature, and varies only in
Words. But Wray Ch. Juft. faid, that he did agree to the Cafe
) Antea 5.2. of () two Coparceners, that one might let her Moiety, yield-
b 440 O ing the Moiety of the accuftomable Rent ; for in as much as
they are inby A&t of Law, and of God, it would be hard that
the Frowardnefs of her Coparcener thould prejudice her of the
Benefit of a Fine which fhe might have by making of 2 Leafe
of her Moiety : And fo a Difference between that Cafe and the
0 1()30- Lit. Cafeofthe Leafe of Part with Refervationof Rent () prorata,
Anteaq b, Whichis herown A& and which Rent for Parcelisnot the accu-
o flomable
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flomable Rent which hath been paid. So and for the fame
Caufe, when two diftinét Farms are joined (2) together, the (2) 1Co.130.2
whole Rent, which is referved out of both, is a new Rent, Cr-Car.21,22.
and not the accuftomed Rent. And as to the Cafe of (%) (4) Antea 5. 2.
Efcheat of aTenancy, it was agreed for good Law. For the
A& of Law, or of God, will net prejudice any one. But if
the Leffor had purchafed the Tenancy, ‘it 'would be other-
wife, for that which is purchafed is not Parcel of the Manaer,
becaufe he acquires it by his own Aét. (6) 3 Co.32.5
6. It was refolved, That no Appertionment (if any fhould 33,2,
be) in this Cafe would make the Render good 5 for fisft, ()G Litssb;
no Apportionment could be made in this Cafe, for as much 366:,‘ 13‘27":‘
as there be Copyholders for Mens Lives, which depend oniy. a
the Providence of God, Heriots, Profits of Court, which % Co.66.b.
are Accidentals, and other Cafualties, which could not be ﬁ;’f,?).’,‘_a'
reduced to a (¢) yearly Value, as it is faid in Butler’s and Hetl. 93.
Baker’s Cale ;s for this Caufe no Apportionment could be ihB“’\W"‘L 336,
made, for Apportionment ought to be of a Certzinty. And (e)l ??301 Sy
where it was Faid, RLuod id (4) cert’ eft, quod cers’ reddi s Co. 2.b.
poteft 5 1t was anfwered, Quod * id incery cft, quod cert’$ go' 37. 2.
reddi nullo modo poteft, 2. Wray Ch. Julk. faid, Thar altho’§ 0 7.%
there fhould or might be an Apportionment after the Deathy2.a. "
of Tenant in Tail, that would not ferve to make the Grant 9 Co- 150. b.
and Render good, for if verus & antiquus reddie’ be not & i %
referved Yearly, during the Term (as by Conflruétion of 1330 0
Law is implied) the Power which the Tenant in Tail hath ﬁl"é"’ A b.
is not purfued. For it is not fufficient, Quod verus & anti- D;e; 7;3?7.5;"
guus reddit’ be referved to the Heirs in Tail, but it ought 162. pl.48,191.
alfo to be referved to the Tenant in Tail himfelf; and there- Pl 22, 246.
fore if he referves a lefs Rent to himfelf during his Life, and g} i_%’ 237;7'
after his Death, the true and ancient Rent, the Leafe is not pl. 43, 363.
good: And altho’ the Stat. was made principally, as hath pl-26-
been faid, for the Benefit of the Heirs in Tail, &c. yet the gn 'ﬁf; ‘:]7"65'
Refervation ought in Conftru&ion in Law to be of the true Cr. El. ;;3:
and antient Rent during the whole Term. And therefore if 602- Cr. Car.
the true and antient Rent be not referved during the Life of 3 4 &2
the Tenant in Tail who made the Grant and Render, (as 159, 1'63,zp;'o,
in Truth it was not in the Cafe at Bar) no Apportionment % Rol. Rep.
after his Death will make the Demife good. And for as ;ﬁ% 3‘1:;3;921'
much as the Land it felf held by Copy was demifed, it 499, i‘:lot’a.d'zo{.
would appear on Apportionment (if any fhould be) that the Latch 45.
antient Rent would not remain for the Demefnes. E{éﬂ%'&s‘ g
And in the Argument of this Cafe, the Difference of Pen- 783. ~ 75
ning of divers Stat. concerning Leafes was obferved. The ! Leon. 59,
Stat, of 32 (¢) H.8. c. 28. that appoints the Demife to begin ;4&:0:1 122
from the Day of the Making, &c. not above rhe Number of is6. i
‘21 Years, or three Lives, and that there fhall be referved | Jones 6o.
Yearly during the fame Leafe, &c. fo much Yearly Rent, g};;‘;‘ 3132{68!'
or Farm, or more, as bath been moft accuftomably paid, &c. pl. 11y,
within 20 Years before fuch Leafe made 5 fo that a Leafe 3 Keb. 381

fo;
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for a leffer Tetm for a greater Rent is within the Letter of
the faid Statute; the Words of the Statute of 1 Fliz. of
Leafes made by Bithops are, Other than for the Term of
21 Years, or three Lives, (without faying, or under) from
Juch Time as any fuch Grant or Affurance fball begin, where-
upon. the old accuftomed yearly Rens, or more (without Li-
mitation of any Time) fbail be referved, &c. And yet a
Leafe for a lefler Time is good, and the Rent ought to be
referved during the whole Term. The Stat. cf (2) 13 Eliz.
¢. 10. fays, other than for the Term of 21 Xears, or three
Lives, (without faying, or wnder) from the Time as any
fuch Leafe or Grant (ball be made, whereupon the accuftomed
yearly Remt, or more, fball be refrved, &c. And many
other Matters were moved by the Counfel on both Sides at

* the Bar in this Cafe, which I purpofely omit becaufe the

Court gave no Refolution of them.

And take great Care (good Reader) if you contraft for
any Leafe, on any of the faid, or any other Statutes, or with
any Perfon who hath Power to make Leafes, by any of the
Provifoes newly invented and put into Indentures, you take
good Advice of Counfel on the Sight and good Confidera-
tion of them in making of your Leafe ; and my hope is,
that the Report of thefe Cafes concerning Leafes will bring
to their Memory fome Things tending to the repofe and
quiet of poor Farmers,

Faftice
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Fuftice. WINDHAMs Cafe.
Mich. 31 & 32 Eliz..

1” the .Z(iﬂg’.f !meh, iﬂ‘a Wr;t o-fE‘iczgib.n.'

Error.

IN Trefpafs between Francis Windham one of the Juftices Moor ro1.
of the Common Pleas Plaintiff, and Fobn Debney and &t El- 199.
others Defendants, in the Comemon Pleas for Trefpafs done Lit_eﬁré‘p_";g#
in a Meadow called Sextens Meadow in Z7owfe in the
County of Norfolk, the Cafe was fuch ; The Dean and
Chapter of the holy and individed Trinity of Norawich were
feifed of the faid Meadow called Sexrens Meadow, and of
another Meadow in the faid Town called Cheefe Meadow ;
and by Indenture under their common Seal, 37 H.8. de-
mifed Cheefe Meadow to Howlins for 40 Years: And af-
terwards 4 & 5 Phil. & Mary, by Indenture under their
common Seal, demifed Sexzens Meadow to the faid How-
lins and Debney for 21 Years. And afterwards 12 Eliz.
the faid Dean and Chapter demifed to Nicholas Manne
both the Meadows, with a feveral Habendum, ftil. to have
and to hold Cheefe Meadow for go Years after the End
of the firft Leafe thereof made; and to have and to hold
Sextens Meadow for 40 Years after the firft Leafe thereof
made, with feveral Refervations of Rents. The faid
Manne afligned his Intereft to Fobn Hoe, who 15 Eliz.
furrendred and took a new Leafe by Indenture of the faid
Dean and Chapter under their common Seal (in which the
firt Leafes were recited) of both the Meadows, Haben-
dum [ibi ab & poft determinationem pred. feparalivm di-
wiffiord, videlicer, pred. dimiffioneme pred’ Rob. Howlyns
in forma pred. fal¥, € pred. dimiffionem pref. Rob.
Howlyns & J. Debney, &c. in forma pred. falt, five
effer per furf. veddir', determinat’, Sc. ufy; ¢d fin' &S ver-

§ min
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min’ 40 annor’ ek tune prowim. fequen’, exiften’ verum nye
qerum annor’ mensionat. in difk. furfum rveddit. Indentur.
4i6l. Nichoiao Manne made+ Reddendo, &c. the antient
Rent feverally for the faid Meadows 5 fo that in Effeét the
Cafe is; A Man makes a Leafe of Sexrens Meadows to 4.
for ten Years, and of Cheefe Meadow to . for twenty
Years; and afterwards by Indenture reciting the faid two'
Leafes, makes a Leafe to another of both for forty Years,
to begin after the End or Determination of the faid feveral
Leafes made to 4. and Z. And afterwards the former
Teafe of Sewtens Meadow ends, and the Leafe of Cheefe

*Mod Re Meadow continues ;5 and when the laft Leafe as to Sextens
() Moot %33 Meadow now in Queftion fhould begin, was the Queftion ;
Cr Jac. 255, for if it fhould not begin till the Leafe of Cheefec Meadow
9 Co. 27. bi) be ended, then the Plaintiff had entred before his Time;
;°R%§'[§§i,_‘ for the former Leafe of Chegfz Meadow hath yet Continu-
wu, 412, ance. But if the faid Habendum in the later Leafe fhould
gl‘l- El471.  be taken * refpeltive or diftribusive, () Reddendo fingula
Ias;?{d?%oz},. Singulis, fo that when the Leafe in Sextens Meadow deter-
(4) Jenk. ~ mines, the new Term for forty Years therein fhould beginy
gént- 272 then Judgment ought to be given for the Plaintiff. And
:’5‘5',1“6";5‘_” after many Argaments at Bar and Bench in the Common
10C0.85:b.  Pleas, it was refolved and adjudged, That the Habendunt
Yelv. 183 in the later Leafe fhould be taken refpeltive, that is to fay,
L bant iay. the Leafe of Sewrerzs Meadow to Fohn Hoe for forty Years
3 Keb. 85.  fhould begin (&) prefently after the End of the firft Leafe
4 Sand. 184. thereof made. For every Deed fhall be taken more (¢) ftrong
Moo 19l . againft the Grantor, and more beneficially for the Grantee,
Cr.El199. @nd it is more ftrang againft the Leflor, and more beneficial
3Keb;ﬂ85- for the Leffee to have the Leafe of Sexzens Meadow to
(gn{e "%, begin prefently after the Expiration of the firft Leafe made
Lic. Rep. 371. thereof, than to tarry tiil the Leafe of Cheefe Meadow be
Co.Lit. 42.2. ended. Asin (4) 9 F. 4. 42.0. & 19 H.6. 4. 2. If | releafe
- 99:2 1852 unto you all Actions which I have againt you and another,

6 Co.36.a.  in this Cafe notwithftanding the joint Words, all Aions
Plowg. 103. b which I have againft you, alone are releafed, for it fhall be
Whenos.  moft beneficially for him to whom the Releafe is made, and
5 Co.23.2. moft firangly againft him who makes it; and the joing
8dC(l:‘" 1453 Words of the Parties fhall be taken re¢fpetfive and feverally.
{ea)fc ‘::’.‘ "’ 1. Sometimes in refpeét of the feveral Interefs of the
4 Co. soia.  Grantors; as if two (¢) Tenants in common, or feveral Te~
Br. Ill)leleage 29. nants join in a Grant of a Rent-Charge, yet in Law this
ﬁ)o boer. b, Grant fhall be feveral, slthough the Words are joint, as Sir
171.2.280. 2. b. Robert Catlyn Chief Juftice held in Browing’s Cafe in
Perk. fe&t.  Plow, Conementaries.

6, - “ L * . i .

;fcdy';? 2. Sometimes in refpe&t of the (f) feveral Interefts
Yelv.189.  of the Grantees, &c. as (16) 19 H. 6. 63, 64. a Warranty
(;; 1;;“- 197.2. made to two of certain Lands fhall enure as feveral War-

{F Poftea 19. 2. tantics in refpeé that they are feverally {eifed, the one of
L Part
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Part of the Lands, and the other of the Refidue in Several-

% a0, ioi , * Poftea 19, a.
ty, 6 E.2. ¥ Couenant Br. 49. A joint (a) Covenant taken @) Poﬁea?p.a:

feveral in refpett of the feveral Interefts of the Covenantees. (4) | Ander(:

- ¥ide 16 Eliz. Dyer 337, 338. between Sir Anrhony () Cook 3 5.

and Worton, a good Cafe. 2o Benl. 228,

3. Sometimes in refpeék that the Grant cannot take Effet, Dyer 535, 533,
but at {feveral Times, as 24 E. 3. 29. 4. a Rem’r limited topl. 39.
the right Heirs of 8. (¢} and 7. N. (7. 8. and 7. N. being Poltea 19. a.

alive) in which Cafe the Words are joint, and yet the Heirs ff;)g(ff’ Lic

fhall take fevetally 3 for they fhall not join in A&tion. 2 Roll. 89.

4. Sometimes in refpet of the Incapacity and Impoflibility 13 C°-57.
of the Grantees to take jointly, as a Leafe made to an Abbot ,{éﬁo{:"fo.er "
and (4) fecular Man, or 2 Gift to twoMen, or to two Women, 30 Afl. pl, 47.
and to the Heirs of their two Bodies begotten, the Inheri-(4)F eil?- fed.
tance is (¢) feveral, 7 H. ...17. vide Chapman’s Cale, Pl. Com. ;32' 1;_' fedt.

5. Sometimes in refpeét of the Caule of the Grant, or 72- Co.Lir. 150. 2,
tione fubjebte materie, as 15 H. 7. 14. 4. One (f) Coparcener (¢) C°i) Li.
grants 2 Rent to two other Coparceners for Owelty of Parti- ég(sjoa,'s}.l o
tion, altho’ the Words are joint, yet the Caufe of the Grant 7 H. 4. 16. b.
fhall be refpeéted, and the Rent fhall be of the Quality of }7: 3 Lit. fe&.
the Land, and therefore they fhall have the Rent in Degree i?é},,zgj_' b.
and Quality of Coparcenary, and not jointly. And Knives 2 Arderfon
Ch. Juft. and Chancellor faid in 38 E. 3. 26. that if two Co- J2, 138. Br.
parceners make a Feoffment in Fee, rendring Rent to them {?j“i{’:&‘f 747_0_'
and their Heirs, the Heirs of both fhall inherit, becaufe their B, Rent8. 'Br.
Right in the Land was feveral, (g) 22 B. 4. 25.5. & (b) Mﬁ“’g’ams 0
2 R.3.18. 5. A joint Submiffion to Arbitrament taken fe- Eo,ii;f’,‘g’j b
verally in refpe@ of the feverally Caufes, &c. Dy. 153. pl.14.

6. Sometimes Ne res deftynatur, &8 ut eviterur abfurd’, as 29 A pl 23.
in 6 H.7. 7. b. i (i) €gffavit, where the Tenure is alledged A ik
by Homage, Fealty, and Rent, and the Demandant counts, Plow. 134. b.
that in ficiendo fervivia preéd ceffavit, fhall be by Con-(g) Br. Condi-

. A . tion_182.
firuftion taken to fuch Services only, of which a Man may g A bicre.
ceafe (k) 19 E. 3. 1. b & 2.4, 'The Prior of Zikeford’s Cafe ment 41.
in'a Scire focics againft the Succeflor of the Prior on 23098 @ b.
Judgment given in « “Wrir of Annuity for the Arrearages in (-fl)ow:{'_ ,ﬁ;;'t;
the Time of the Predeceffor, and of the Succeflor, and the Br. Arbitre-
Writ was, that the Predecefflor and Succeflor nondum red- Y e et
diderunt: To which Exception was taken that the Pre- (?r 5-1"" e
deceffor was fuj poi=¢ not to Render that which the Suc- Br.Ceffavic 23.
ceffor ought, % non allccarur 5 for reddendo fingula fin- BD“%“.XI“'IWG-
gulis, by reafonable Conftruttion, the Words may well Gt 9;1?'25;:
fland together. Z.de 21 E. 3.48. 4. in a Per que fervi-290.
tia, F.N. . 14. in Monftraverunt: And the Realon of all (’é) Fitz. Brief
thefe Cales is, cither guod (1Y ves non deftruatur, or that the 3
Grant fhall be tus. 0 more #i:0ng againft the Grantor, and (Z)C‘ Co. 17)6-‘-
fhall take Efe} as near as may be according to the Intent § Go. ;?: b.
of the Parties. ' ! fuch Zur&ufiion concurs with two of 3 Keb, 288,
the faid Reafor: :n the principal Cafe. 1. It fhali be? I?;C; =

taken more ftrongly againft the Leffor, 2, This Conftra- {ﬁoa.Rép.;og.
&ion
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Cr. El 199.
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Lit. Rep. 220.
2 Bulftr 132,
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&ion will concur with the Intent and Meaning of the Par-
ties, for after the Habendum and the Number of the Years
thefe Words are added, ewiften’ verum numeruns annor’ in
dilt furfum reddis’ Indent’ mentionar’, in which Indenture
the Habendum was feveral, fo that the Intent of the Par-
ties was to have feveral Beginnings in this new Leale, &e.
and the Leffor and Leffee never imagined but that the Leafes
fliould begin feverally, and not that the Leflee fhould wait
for Sexrens Meadow, until the Leafe of Cheefe Meadow,
which is another diftin& Leafe, and a diftinét Thing, fhould
end. And {o it was adjudged, and the Plaintiff had Execu-
tion. Upon which Judgment a Writ of Error was brought 5
and after many Arguments it was refolv’d by Sir Chriftoph.
Wray, Sir Thomas Gawdy, and the whole Court of King's
Bench, That the Leafe to Hoe fhould have feveral Begin-
nings. And fo this Cafe was refolved by both Courts. And
afterwards the fame Term in a Cafe between Pollard and
Alcocke in the Court of Wards, Wray Chief Juftice clearly
held, That if a Man be feifed of three Acres of Land in
Fee, and makes a Leafe of one Acre to 4. for Life, of an-
other Acre to 3. for Life, and of the other to C. in Thail,
and afterwards by Deed (reciting the faid Eftates) covenants
with his Brother, That after all the {aid Eftates ended and
determined, he and his Heirs would ftand feifed of the faid
three Acres to the Ufe of his Brother in Tail, §85¢. That in

- this Cafe prefently by the Death of B. the Brother fhould

have the Acre leafed to . and fhould not .tarry till all the
Eftates, fcil. the other Eftate for Life, and the Eftate-tail be
ended : But reddendo finguln (ingulis, by the Covenant the E-
flate in the feveral Acres fhould veft prefently in the Brother,
and fhould take Effe& in Pofleffion, as the feveral Eftates
in Pofleffion end or determine; which was granted by the
whole Court. And in the Cafe of Pollard, Wray cited and
relied on the faid Cafe of Juftice Windbane. And afterwards
the Plaintiffs in the Writ of Error, perceiving the Opinion
of the Court, did not proceed in their Writ of Error.

BRUDNEL’S
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BR UDNE LS Cafe.
Trin. 34 Eliz.
' In the King's Bench:

Homas Brudnel Adminifirator of- Anthony Roneg
brought an A&tion of Debt on Bond of 200 /. againtt
& botinas Skidmore,and had Judgm. to tecover in the Common
Pleas, and died ; Robert Brudnel and Fobn Bridunel Exe-
cutors of the faid Zhomas Brudnel fued a Scire facias on
the faid Judginent, and Ptocefs-continued until the faid
T homas Skidmore was outlawed ; and now the {aid 7 homas
Skidmore brought a Writ of Efror. And note, it appeared
by the Record certified, that the {aid Thomas Brudnel was
Adminiftrator to the faid Anzhony, during the Minority of
Edward, Feremy, Humphrey and Anne, the Children of
the faid Anrhony, and he averted in his Declaration, that
the faid Fdward, Humphrey and Anné were alive, and
within Age, and did not (2) aver that the faid Feremy was (5) Cr:Car s,
alive, or within Age ; and the Plaintiff’s Counfel afligne
for Error, that when Adminiftration is committed to one
during the (») Minority of four, if one of then dies, or (5)1Brown 46.
comes of full Age, the whole Authority ceafes, for a Diffe- 47: 2Brown 83
fence was taken between a Limitation annexed to an E- ' 1eo%74
ftate or Intereft, and a collateral and bare Limitdtion nof
coupled or conjoined with an Eftate or Intereft, of which
there can be no Survivor 5 as if a Man makes a Leafe to
two (c¢) during their Lives, there if one dies his Eftate fhall «cj 1 Mod.Rep.
furvive : .But if a Leafe be made to 4. during the Life of 187+
2.and C. without faying, and during the Life of the (4) Sur- (d)2 Brown. 7’
vivor of them, there if one of them dies, the Eftate (as it2g2.11C)3.b.
was faid) was determined. But it was anfwered and refolved 33 C9 $s.
by Sir Fohn Popham Ch. Juftice, and the whole Court, that
in the Tame Cale put by the Plaintiff’s Counfel, if one of the
Ceftuy que wies dies, the Eftate is not determined, but A4,
fhould Zxave the Land during the Life of the Surviv.of them #
And fo was it refolved by all the Juftices in Mich, Tﬁ"ﬁ
C ¢l
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- held at §t. Albans 5 & 6 Eliz. for A. had an Eﬁitc £f vIZ;ez;_
, hold by Way of Limitation of an Eftate during t tﬁ riife o
two Men, and by Confiruftion of Law duruig : eof e of
the Survivor of them : As if a Man makes a eahe of Land
to two Men during thei?hLli/les, an}:jiﬂtl:e%_ :r{ﬁt%l:: tLei:;'e Effato
over, now the Affignee hath an Eitate oot
and if one dies, he fhall have the Land during
:;:/: ;/I,if’g’ of the Sur(;zivor l?f t(}j]e{m And two Differences
and agreed in this Cale.
wef tlglc{f\zeenda %imiration, as the Cafe before, anda ‘(13%1-
dition: Fer if a Man leafes Land f'?r roo Years if /{i.an Z .
fhall {o long live, in that Cafe if one of .tl}eml xes(,l.t et,
(8)Raym. 126. Teafe is () ended, for the Leafe was condmina ,?L?ft} 1}0
8 Rolp-197s determinable by Limitation of Eftate ; and the I;e or a
339’1&;&: 131. Man is collateral, as to the Leale whlch is @)ut. a C attfe .
Roor 4'030,,376- The fecond Difference was between a Limitation of an
Cr. Car 378 Ffate of Freehold during Lives,(which is the ufual and or-
I%irtgib‘%l.drl;.(‘o' dinary Limitation of a Freehold) and a collateral ?eﬁer}nxnr
1Rol.832.  tion, as during the Time thatC. and D. fhall beo tde 7lzlf_zer
1.Co. 30 Flmple, or during the Time that C.and D. fhall be u;_e ing
Oen ;il’m' in Norfolk, or fhall be Juftices of Peace, or the like ; for in-
Goldsb- 71, 72. thefe Cafes the Failureof the one fhall determine the Eftate :
1Andast Pl Byy the faid Point moved for an Error in the Cafe at Bar
L ‘.xo%r. was not exprefly refolved, becaufe another Error was mo{Yedd
130?377,.373- for which without Queftion the Judgment was re‘;ere .
Ticon. 74,103 50 d that was, that when the Adminifirator had Judgment
; Br%wnli;%o’ and died, his Executors could not fue.Execunon of the faid
39"’€lnt?’l163-. Judgment ; for none fhall have Execution of that Judgment,
Palm. 23. but he who fhall be {ubjeét to the Payment of the Debts of
2Vent. 74, 108 the firft Inteflate, and that the faid Executors are not, vide
26 H. 8. 7. And it is adjudged in 28 H. 8. reported by Serj.
Bendloes, That the Adminiftrator of an Executor fhall ngt
(5) 1 Co. 96. 2. have Execution of a Judgment given for the E.:éegltolr. (%)
1Ral. 890, 907. And the Opinion of the Court was, that the faid Outlawry
}”‘{““4825;49' on this Judgment was erroneous ; and for this Caule it was
Moor Z;’xg o, reverfed.
RIS . Cr. Jac. 4, 394,459. Cr. Car. 167,
LG AR I ot R Pl S Y Sl ol SR
Ca7r’. ‘fc’g 3'0 Car 2.c. 6. Swinb 323. Cr. &l. 435. Dyer47.pl 12. 112, pl. 51.2 Brown.
14¢. Noy 81, 82. Lartch 140, Palm.‘ 443. 2 Sid. 122,

- HEeENSTEADs
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HENSTEADs Cafe.
Mich. 36 € 37 Eliz. Rot. 1634
I the Common Pleas.

HE Cafe was fuch; A Woman Tenant for Life of a
Houfe and .certain Land in Shoran in Kent made 4

Leafe at Will, rendering Rent; and afterwards took Hufl

band ;5 and fhe and her Husband broughit an A&ion of Debt

for the Arrearages after the Martiage ;. and if the Leale at *

Will were determined by the Intermadrriage or not; was the

Queftion. And it was agreed by the whole Court; That

the Will was not deterimined () by the Intefmarriage; for () Kelw. 162:
altho’ the Woman_ had by marrying fubmitted her felf tob.163.4.

the Will of her Husband as her Head; yet foralmuch as it 2{6“:1(:7:“ (’:Erol“
might be prejudicial to the Husband to have the Leafe de- 30,. Co; Lat.
termined (for then he would lofe the Rent to be paid at the 3. b.

next Day after the Marriage, and it could not bé in any

Manner prejudicial to the Wife, if the Leafe continue; but
“tathet to her Benefit. And generally it might be great Pre-

judice to all Husbands who intermarry with Women whe

have Tenants at Will; for the Lofing of their Rents.) Fof

thefe Caufes it was refolved; that without exprefs Matter

done by the Husband after the Marriage to determine the

Will, it is not detetmined. 'The fame Law, if a Leafe be

made to 2 Woman (%) at Will; and fhe marries, the Will (6)Cd.Lit.s5.b.
continues notwithftanding the Marriage, ER"(’:‘ st

So if a Leafe at Will be made to (c) thtee, rendering (5'1);,':5;,"

Rent, and one dies; it 1s no Determination of the Will, pl. 2.

and although nothing can furvive, yet becaufe every Joifis

tenant is poffeflcd per my & peér tout, they fhall be cuarged

with the whole Rent; And fothe Quere in 10 Fl Zres(d) (1) Dyer 269.
269. 4. well refolved : Buit in the Cale at Bar afrer the Mar- pl.zo.

riage, the Woman her felf could not countermand or detet-

mine the Leafe at Will, no morethan whe: . (¢) fhe and he# () ¢ Rol, 861.
Husb: make o Leafeat Will, rezdering Rent during the Co- Co. Lit. 55,

2 verture j
I d
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verture 3 or if a Leafe be made to them at Will: For fhe
hath fubmitted her felf, and all her Will to her Husband 5
and fo a Feme Covert may have a Tenant at Will 5 and be .
Tenant at Will, and yet fhe her felf cannot countermand it,
becaufe fhe by her Intermarriage hath put her counter-
manding Power in this Cafe (which doth not concern Free-
hold or Inheritance) into her Husband’s Mouth,
(2)1 Rol. 861.  Alfo if the Husband () and Wife leafe Land at Will, ren-
Co. Lit. 55.b. dering Rent, and the Husband dies, it is no Countermand
of the Will, but the Leafe continues. So it was faid, if
(6) 1 Rol. 861.two (&) Jointenants make a Leafe at Will rendering Rent,
Co. Lit. 55.5. 2nd one dies, all furvives to the other 5 and if the Leffee
continues his Poffeflion, the Survivor fhall have an Ation
for the whole Rent for the Privity, and it fhall not be a
Countermand for one Moiety for the Mifchief which might
enfue to Leflors, and the rather becaufe no Mifchief or
Prejudice can come to the Leflees in fuch Cafe.

IvEe’s
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IvE's Cafe

Mich. 39 € 40 Eliz. which began
Pafch. 38 Eliz. in the Common Pleas.

IV E brought an A&ion of Waft againft Szmmes, and 2 Aad. 51
counted of 2 Leafe made to the Defendant of the Manor L“’E”- £ 522,
of Tottenbam in the County of Effex for 30 Years : The De- ?;) Zlgﬂftiff;;‘:
fendant pleaded, #on dimifit ; and by {pecial Verdiét it was Dall.yi.pl. 11.
found, That the Leffor made a Leafe for 30 Years of the gf- %XC;_PC- 2.
{aid Manor, except all Woods and Underwoods growing or P;],n_re4g‘7_‘67‘
being on the Manor ; and afierwards made a fecond Leafe (5) Dall. 11.pl.
to the fame Leflee of all the Weods and Underwoods grow- 1. 3310”*- 290.
ing or being on the faid Manor for the Term of 62 Years ";‘,RC‘)OZ j’;f’b.
without Impeachment of Waft, and afterwards made a,47.b.Cr. Bl
third Leafe of the faid Manor to the faid Leflee for 30 52. IRol.Rep.
Years, without Exception, ‘to begin at a Day to come, ftZl, %55_9?3?&_1,.
from the Expiration of the faid firft Leafe for 30 Years 5 44 E.3: 34. b,
and after the Term of 30 Years expired ; the Leffee cut Cr Jac. 487,
Trees; Tve in Reverfion brought an A&ion of Waft ; and it £35 e %ir;f'
was adjudged for the Plaintiff. And in this Cafe three Poph. 146.
Points were refolved. ' 2 Brown 231,

1. That by the(#) Exception of the Woods and Under- (Ifzfaimcfoﬁgz
woods growing or being on the Manor, the Soil itfelf is ex- b. 11 Co.60.a.

cepted.(5), 14H.8.1.4. b. acc’, and by Name of Wood may be l?{CO- 39- &

demanded and recovered, and that thefe Words (growing or 7[439(1:1.11;‘;: 393.
being) are Words of Abundance, for without them the Law Palm. 433,437,
will imply as much, & (c) expreffio eorum que tacire in- Co. Lir. 191. a.

funt mibil operatur, for by the Leafe of the Wood and Un- % % Wing,

aRA . . Max. 235.
derwood on the Manor, is implied that they are growing ; 2Inf. ;65.

and therefore to demife all Woods, on the Manor, and all Lisf-RdCP' 1,
Woods ﬁrowing on the Manor is all one. And fo it was alfo | 5 /7"

adjudged, 771z 7 Eliz. in the King's Bench, as it was (Mod.Rep.190.
there faid. Vide 46 E. 3.22. 8. 28 H. 8. Dyer (d) 19. 33 Hard.92.1Rol.

H. 8. Br. (¢) Refervation 39. 1 F.6. Dyer (f) 19, &¢. and gf) '.311;6.

fo a Queflion in our Books well refplved. (d) Dyer 19.
i pl. 110, 111
3 Bulft. 290. Co. Lit. 4. b. {e) 11 Co.47.b. 3 Bulft. 290, 1 Leon. 49 pl. 48. 11 Co,

47. b. Co. Lit. 4. b, 3 Bulit.290. (#) Dyer 79.
Cs 2. Not-
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ta) Co. Lit 2. Notwithftanding the faid Exception, the Wood remaing
3005, Parcel of the (#) Manor, and by Leafe of the Manor fhall
g’) Plow. (03, pafs, becaufe the Freehold remains intire, and the Leflor
(5)181‘ Lic remains Tenant to every Precipe, and there nced§ no Ex-
b 3252 Py ception.  Vide Plow. Comm. 103. b. (b) Fulmerflon’s Cales
Grant 15, Hae otherwife of a Leafe for Life with fuch Exception, caufz

89.BrGrant6o. prrer. And therefore it was refolved, That by the Leafe of
Br. Patenr 29, g

Plowd.Comm, the fanor, the Woods fhall pafs. Zide (¢)38 H.6. 33.5,
152.b.399. 3.b. The King, feifed of a Manor to which an Advow{on was ap-

25“% 2{!-?1%“’,' pendant, feafed the Manor, (without {peaking of the Advew-
%,BCO" 407?"b.' fon appendant, whereby it did not pals) for Life ; and after-

4)Co.Lit.324. wards granted the Reverfion, Hubendum una cume Advoca-

b.325.3_ 1 Rol. tigpe, the Advowfon fhall not pafs, for during the Life of

i’.ﬁf{t,‘ég %ty the Leffee it was not appendant : Whereupon it is to ba

Dyer 57.b.  obferved, That if a Man grents an Advowfon appendant
(ﬂ)Cg- EL 264, for Life, the Reverfion is appendant to the Manor: But
322,804,873 when a Man leafes the Manor for (4) Life, except the
874.CoLit.z18 " - ’ >

b.338. 3. Advowfon, the Advowfon in Pofleffion cannot be appen-.
2 Rol.496. dant to the Reverfion of the Manor expeftant on the E-

1oCo, 52 §3. 2. e .
67b. Paph. 8,0, ftate for Life ; otherwife on an Eftate for Years.

= Leon.188. - 3. That by the Acceptance of a future Leafe to begindi-._

zlﬂeonf 247.  yers Years after, the faid Leafe of the Wood for 62 Years.
Dairs Mo 196, Was prefently (¢) furrendered, becaufe the Leflee by Ac-

158, 636, 637." ceptance thereof had affirmed the Leffor to have Ability to
%)Arécrl-sg; 192 make the new Leafe, which he had not, if the firft Leafe
5758 plo: 3 fhall fland ; As if Leflec for 20 Years takes a Leafe for 3
112.p) 49,14, Years, to begin 10 Years after 5 it is a prefent Surrender of

Pl'”’i%«pli%s: the whole ‘Term, for it cannot be a Surrender of the laft 10
?ﬁéf’;@g]_,?_ Years, and remain for the firft 10 Years, and fo to make a
Perk Scét.619: Fra&tior of the Term ;: Nor can he who hath a Leafe for
X4 H. 8.15. 2. 20 Years furrender the laft 1o Years by any exprefs. Surren-
Br. Jeafe 14, 3 { » : -’h- h A R -

3Rol Rep, 171, O6T faving fo-him the firft 1o Years. Pide 14 H. 8. 15.

406.Lic. Rep. 2 May.112. 4 Mar. 141, 3 Eliz.z00. 10 Eliz, 272. 11 E-
ii%,;;;,g?i liz.280. 35 H.8. 57. 21 H. 7.6. 31 4] $.26. 32 H. 8. 46.
go.b, 37 .8 37 H 6.17. 14 H 7. 37, 21 H 7. 12, g40. 135 R, 2. Doweer,
,zs;zflgwé:oy.?,o E. 3. 24y 43. 41 E. 3013 44E 3+ 25,26. 45 E. 3. 13.
_Surrc;ridcr ¥4,35. 2 Co. 17. b, 7C? 38 a. Raym. 148. 0o Bcn}. 57, Kelw. 70.b, 21 H ;.
§. a.b. B; Eitoppel 210, zS,xgl. 138, 7 i '

SAUNDER’S
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SAUNDER's Cafe.

Trin. 41 Eliz. which began Hill. 40Eliz
‘\RFOE. 747

In'the Common Pleas.

Y Aunders brought an Alion of Walt againft AMarawosd 1 Brown 241.
D Affignee of the Term in the Tenement for Waft done in Cr. ki 633.
digging of Sea-coals ; the Defendant plcaded in Bar, thattbe
firlt Leffce, who opened the Mine, granted to him all his-
Intereft in the Land cunz onmnibus profic’ (Except’ €5 fem-
per vefervatis fibi €8 hered’ fuistor’ benefic’ & profic’ Miner®,
Anglice the Coal-Mine, in pred parcell terr’ ac omnibus
arboribus macremii ;) and averred, that the faid Mine was at
the Time of the Affignment, and yet is open. Whereupon
the Plaintiff demurred in Law. And on great Deliberation it
" was adjudged for the Plaintiff; and in this Cafe three Points ¢,yc, 14 5.5
were refolved. . (6] Firz. Walt
1. If a Man hath Land in Part of which there is a Coal- 101.
Mine open, and he leafes the Land to one for Life, or for EC)R‘MS‘%C‘%"’ =
Years, the Leflec may (#) dig in it : For inafmuch as the Lacch 150,
Mine is open at the Time, &¢. and he leafes all the Land, Co. Lit. 54. b
it fhall be intended that his Intent is as general as his Leafe ,}{‘?'[ﬁ;"[w c
is 5/Eil. that he fhall take the Profit of all the Land, and by Co. Lit 54 b,
Confequenceof the Mine in it. Pide (8) 17 E. 3. 7. a.b. Fobn lacch 190,
Hulls Cafe acc’ ; and fo the Doubt in F. N. B.149.C. well ?i’&f@f&
explain,ed. o ) 2 Jones 72:
2. If the Mine were not () open, but included within Hure. 3g.
the Bowels of the Earrth at the Time of the Leafc made, * %,‘z‘rﬁ 2’;2‘
in fuch Cafe by Leafing of the Land, the Leilce cannot (o) po('t,44'7, N
make new Mines, for that fhall he Wafl, F. N. B.59. £5 22 Hob. 234
B : 2 Bultr. L52.
H.6.18. b. acc’. T2 Co. 13 130,
3. If 2 Man hath Mines hid within his Land, and leafes Co. Lit. 56 a.
his Land, and (4; all Mines therein, there the Leflee may 153 2. 2 Il
dig for them, for (¢) quando aliyuis aliquid conced:t, conced’ aﬁiyi‘f;“g
viderur & id fine quo rrs igfn ¢/fc non poreft, and therewith Hawk. Max.
w 4 agrees 258 2 Sid. 39-
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agrees 9 E. 4. 8. where it is fai .
2 b,
g'z)E.i‘,ﬂge':ﬂ‘ Lanfi to another, and :rta ltshgau{{';mzhii if 2 Man leafes his
Bré; Waft 126, (Wh.lch is to be intended of a hidden M,Cre is a (#) Mine
9E. 4.35.b, for it3 but if he leafe his ine) he cannot Di
h . Land and all Mi i 5
though the Mine be hidden, the Leffee m ne;sn it, then al-
and by Confequence the Digging of the M”‘.y ig for them ;
pal CEIl,fe was Waft in the firlt Leflee. ine in the princi-
R SO i (IR it
oo, b, flee, yet if his Grantee dig in it,i
{Brownl. 5. It was refolved, that th : '
1.Cr. ived, e .
f‘(j,eﬁ'ﬁ}giﬁ- firtt by the Exception of the 'Prlc:lgfc: I::f{ onh was () void, for
13 Co. 60, Cr. Mine itfelf, the Land is not excepted ; the Mine, or of the
13,Co.6%. Cr izt he hath excepted that which he cot and then it follows
Jof 2Bult6,8. As if a M | that which he could not ha ?
74 2RI a Man affigns his Term, and excepts th ve or take:
on the Land, or the Gravel or Cla tht}f't e Timber-trees
yoid, for he cannot except to bimfe%f ; Tllt;'the Land, it is
pot belong to him by the Law. Andalth ing which doth
M'hat forafuch as Y the Taw. 2 although it was faid,
thereby committed Waf, and fo had enz(oidthe Mine, and
i}‘é;?fatei I{t‘ to himfelf, and by his Wron 'q},a ﬂ;-” b{ﬂOdo appro-
. to lofe the Place wafted, and treblcg]) s fubjected hims
e a Reafon that he might keep it to hi ar{x_lages, it fhould
Xnuc punifhable for the Waft of Whicl-l;m elf, and fo con-
2 ut:_or ; but notwithftanding that, it was r }1‘-31 was the firft
‘oxﬁ is Wrong which he committeth ca efolved asabove;
reft in the Mine, being in t nnot devedt the Inte-
h ¢ in the Land demifed i
t ‘l;:.‘Lcﬁfors and tbercfore he Cannbt e ifed to him out of
%l'wh belongs to another : And it wa :Ceggt ébat to himfelf
(¢) Goldsh. 63. iz, in the Common Pleas, Ror. 8 adjudged Pafoh. -8
YT eon. 48 43 Miles Plaintiffs, (¢c) and Spencer d?-o. between Fofter and
Cr. Bl 13, 16, where the Leffee for Year g Bode Defendants, that
683. 13 Co.60,the Timber-t rs afligns over his Te ‘
& Co. Eot.  the Aftion ofs i;?{ind afterwards the Trees were fl':;llegxcipt
95. 0.3 g g t was maintainable agal , that
2 Bulftr. or the nable again
T B T T e Gl
. El. TN n e 1 : .
633 lgu‘]ﬁ{ég: fee for Years devifes his Tén*mt t:f Eafeh" was faid, if Lef-
Poph. 194, Executors, and dies, the Executors dno\sv er, and makes his
affent to the Devife, in that o Wafte, and afterwards
Fxecutors and the Devi Cafe although bet
{#)1 Rol, Rep. vifee Is in by he 1 Devifee it hath Relation 4 the the
O nftyn. bt main by the Deyifor, yet an Aétion Py and the De-
Shunb. 324" 3¢ Gmanytaxpable again@t the Executors i of (¢) Waft fhall
Bridgm. 54, 3 © rantee of a2 Term on Condition dl‘s hln the renuir. So
Xg@s thef:_ Grantor enters for the C(:),: dit}"aﬁe, and after-
() Fitw. Wat i < }xlor} o Waft fhall be maintainable 2 a-log broken, the
PO in the zénnit, (f) 30 E.3.16. 4. b. aoc’g inft the Grantee

Rosse’s

H
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RossEs Cafe.
Mich. 41 & 42 Eliz.

BEtween Peter Roffe and Aldwick in an Ejeftione fiyme, Moor 398, 399.
which began Pafch. 37 Eliz. Rot. 499. the Cafe was (C;dg'l” 7,158,

fuch; A Teale is made to 4. and his Afligns, Habendune ~' =" ¥1:49%

to him during his Life, and the Lives of B. and C. and if

this Limitation during the Life of 3. and C. were void or

not, was the Queftion. And it was adjudged,” That the

Limitation was good; for where it was objefted, That? Bulftr. 136,

when 2 Man hath two Eftates in him, the greater fhall 5~ ;’;lc';’ég’;éz

drown the lefs, and thatan Eftate for his own Life is higher » Bulfir. 135. "

than for the Life of another; and therefore an Eftate for Moor 8.

his own Life, and for the Lives of others cannot ftand to- zCCI’_:etI;:l)f.x“. b.

gether. To that it was anfwered and refolved, That inz Rol. 445,

the Cafe at Bar, the Leflee had but one Eftate, which hath 446, 472.

this Limitation, f¢7. during his Life, and the Lives of two ol. Rep. 178,

others, and he hath but one Frechold, and therefore there

cannot be any Drowning of Eftates in the Cafe, but he hath

an Eftate of Freehold to coptinue during thefe three Lives,

and the Survivor of them,

The
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»

The Countefs of SHREWSBURY s
| Cafe.

Mich. 42 & 43 Eliz.
I the I('z'ng\’; Beneh.

Cr-El 777, THE Countefs of Shrewsbury brought an A&ion on
7% » the Cafe againft Richard Cremptan a Lawyer of the
Tomple, and declared, That fhe leafed to him a Houfe at

Will, & quod ille tam negligenter & imnprovide cuftodiuvit

ignem [uuim, quod domus illz combufta fuit: To which

. . .. the Defendant pleaded Not guilty, and was found guilty,

(#) Co.Lit. ¢, And it was adjudged that for ‘this (4) permiffive
57-3 " Wafte no Ation lay, againft the Opinion of Brook in the
i’bmr.wa& s1. Abridgment of the Cafe of 48 E. 3. 25. (§) Waft 52. And
¢ cr. El. 777. the Reafon of the Judgment was,. becaufe at the Common
Star Clons cs. Law no Remedy lay for Waite, either voluntary or per-
Dr. & Stud.  miffive againft- Leflee for Life (¢) or Years, becaufe the
6°éa' o b Leflee had Intereft in the Land by the A& of the Leflor,
¢ Co 43.a. and it was his Folly to make fuch Leafe, and not reftrain
Salk. 19. 6 A, him by Covenant, Condition, or otherwife, that he fhould
c31. 10A.  not do Wafte. So and for the fame Reafon, a Tenant
?‘;1)”(';',. El777, 8t Will fhall not be punifhed for permiffive Wafte. But
784. the Opinion of Lirtleron is good Law, fol (1s5) 152, If
IC\IE Calr,. 187. Leffee at Will commits (4) voluntary Wafte, fil. in Abate-
i ;1. ment of the Houfes, or in Cutting of the Woods, there
Co.Lit.s7.2. a general Aftion of Trefpafs lies againft him. For as it is
1Rol.86o: . faid in 2 & 3 Phil. & Mar. Dyer 122. b. when Tenant
ﬁa;’n;"ﬁgs_s “at Will takes upon him to do fuch Things which none
(¢)Co.Lits7a can do but the Owner of the Land, thefe amount to the
CQ'EE”M'b Determination of the Will, and of his Poffeffion, and the
35 Cobgd- > Leflor fhall have a general A&ion of Trefpafs without any
Moor 248.  Entry: And there 15 E. 4. 20. b. is cited, That if a (¢)
1 Leon. 87,88 Bailee of Goods, as of a Horfe, &¢. kill them, the Bailor

%‘f‘dg’@iﬁ’ g;i fhall have a general A&ion of Trefpafs, for by the Killing

yer 121, the Privity was determined. But it was -agreed that
X)‘;);;-“g in fome Cales, whem there is a Confidence repofed in the

Party, the Aétion upon the Cafe will lic for Negligence,
i X although
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although the Defendant comes to the Poffeffion by the A&t .
of the Plaintiff. As (#) 12 E. 4.13. 4. . where a Man(4) Fitz. A&ion
delivers o Horfe to another to keep fafe, the Defondane fir I¢ Cafe 15.
equum illum tam negligenter cuflodivit, quod ob defetum.ic Cafe gy,
bone cuftodie interiit 5 the Aétion on the. Cafe lies for (4) Cr.Elj77,
this Breach of the Truft. So2 H. 7. 11, if my (2) Shep-[8% . .
herd, whom I truft with my Sheep, and by his Negligence Qwen 5;,7"
they be drowned, or otherwife perifh, an A&ion upon the Moor 2438.
Cale lies: But in the Cafe at Bar it was a Leafe at Will gf);(;lb" phaz.
; : . sb. 72.
made to the Defendant, and no Confidence repofed in () Cro. Ely7y.
him 3 wherefore ¥t was awarded, that the Plaintiff take
nothing by her Bill, ’

I N
PR Ve by
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7he Céfe of ECCLESIAST
PERSONS.

Mich. 43 €9 44 Eliz.
1 N THE

High Court of PARLIAMENT.

T a Parliament held in the fame Term upan Con- Full. Ch. Hitt.
fideration of a Bill for Confirmation of Convéyances - 1°. R
made by the Subjeds to the Queen, and of Letters Patents (S)(';% g’,'f“;;‘*
made by the Queen to Subjes, it was refolved by the 70.2.73. 2.
Chisf Juftices, Popharm and Anderfon, and by divers other 755 76 2.
Juftices affiftant to the Lords of Parliament in the Upper | ;o iih
Houfe, That Leafes made to the Queen by Colleges, Deans 164, 166, 236.
and Chapters, Wardens of Hofpitals, or any other having Carter 13.
Spiritual or Ecclefiaftical Livings, againft the Provifion of g"‘;f"f,i,gg:;,.
the A& of 13 Eliz. (a) cap. 10. are reftrained by the fame Jenk. Cent.
A&, as well as Leafes made to common Perfons. 255, 7-56-b
1. Becaule the Ecclefiaftical Perfons are difabled by the éﬁfeg,fsg'ug,cn,
A& to make any Leafe, Gift, Grant, Feoffment, Convey- 6o, Co. Lit.
ance, or Eftate, but only in the fame Form as the Statute 43: 2. 44- b

) preferibes 5 301+ 34% &
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prefcribes; and if they are difabled to make Eftates, then
the Queen cannot take any Effate of them, which is not
warranted by the faid A&. For altho’ the Queen by the
Common Law hath Ability to take, yet for as much as
the Parliament hath difabled them to make Eftates, the
Eftates made to the Queen againft the Aét are void.
2, The Stat. of 1 Eliz. which refirains Bifhops to make
() HC{%?‘?- Eftates, hath a fpecial () Provifion, that they may make
@ 10:35% Eflates to the Queen 5 which proves, that if fuch Provifion
€o.Lit. 43.b. had not been made for the Queen, for as much as the A&t
99 2. 120-2- doth difable Bifhops to make Eftates, the Queen could not
;;.Ca‘f‘ 792> take an Eftate from them againft the Provifion of the A&,
2 Sid. 69- but no fuch Provifion is in the faid A& of 13 Eliz.
1RolRep1s2, 3, In divers Cafes the King is (5) bound by A¢t of Parlia-
gf'cgff’;zs{ " ment, altho’ he be not named in ir, nor bound by exprefs
(0)35H.6.612. Words. And therefore all- Stat. which are made to fup-
(4) Co. Lit.  prefs Wrong, or to take away Fraud, or to prevent the
3_41"5({ "3 %ecay of Religion, fhall bing the King altho’ he be not
354, &c. . named: For Religion, Juftice, and Truth are the fure
(e) Plowd. , Supporters of the Crowns and Diadems of Kings. And
:zg%zf_gfb therefore it is agreed in 35 H. 6. 6o. that the (¢) King
252, 2. fhall be bound by the Stat. of V2 2. (4) cap.s. which
1Co. 44.b.  makes Provifion againft tortious Ufurpations, altho’ the King
48. 3. be not named in the A&. So in the Lord Barkley’s Cafe

17‘;(.::.2" * reported by Mr. Plowden, it is adjudged, That if a Gift in
11 Co. 72.3.  T4i] be made to the King, he can’t alien to defraud him in

’(F)M[ﬁff'w 3 Reverfion, or his Ifflue, .but is (¢) bound by the Stat, of
Teales 4- Wefk. 2. De donis conditionalibus. And the faid A& of (f)
(g) 1Rol. 5 Fljz, proves, That A&s which reftrain Ecclefiaftical Per-

giﬁlr‘.é;éz- fons from wafting their Pofleffions, which were given to

10 Co. §5. 2. maintain the Service of God, fhall bind the King, if fpe-
Co-Lit. 341.3- cia] Provifion had not been made to the contrary by the
;?ﬁlg}_‘ ¥ fame A&; Ft (g) fumma ratio eft que pro religione facir,
Hawk. Max. 2. Sit Tho. Egerton Lord Keeper of the Great Seal agreed in

Wing.Max- 3 Opinion with the Juftices aforefaid in the principal Cafe :
(#)11Co.76.2. Note, Reader, the laid A& of 135 Eliz. hath been conftrued

Palm, 216. . y !
xiloLRepJG‘;. ) beneficially, to prevent all Inventions and Evafions afgam{’c

Co.Lir. 342- 2. the true Intent of the Makers of the A&. And therefore it

(é)a rcflytfg‘éfhs was held Pfeh. 14 Eliz. in the Common Pleas in (i) Eitrue's

i14Eliz, inCom- Cafe, That if a Writ of Annuity be brought againft a Parfon

muni Bance.  or a Vicar on a feigned Prefcription, or by a Grant by him,

;°R%ﬁ'_6[fé§' the Patron and Ordinary, fuppofed to be made before the

165, 164. Statute ; and he prays in Aid of the Patron and Ordina-
Hob, 97. 1y, and lofes by Ation tried ; and all this is feigned to
z}:)%)figgg'. 0. make an Evafion out of this A&, that this Invention is taken
Hob. 97. to be within the Equity of it; for altho’ the (k) Annuity
10Co 61. 2. charge the Parfon or Vicar and not the Poffeffions, yet it
(‘:‘r.(“c";:%;_” is within the Mifchief, f£il. impoverifhing of the Succef-

rRolRep.i60. for, Caufe of Dilapidations, and Decay of Spiritual Livings,
and Hofpitals, which are the Mifchiefs mentioned in the
Preamble
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Preamble. And note his Word (fiffered) in the AQ was
well obferved.

It was adjudged in the Com. Pleas, Mich. 37 & 38 Fliz.
between the Dean and Chapter of Hereford, and the Bithop
of Hereford (a) and Ballard, That the Grant of the next (&) (. ?[)hgf' EL 440.
Avoidance of 2 Benefice by the Dean and Chapter was within Biop of He-
the Purview of this A¢t; fo it was refolved there, If a Dean Mich. 37 & 38
and Chapter grant a (¢) Rent-Charge out of their Poffeffions, Eliz. ig Com-
it is reftrained by the Equity of the A€t and yet the Rent (3)¢. gl z07
is not any Part of their Poffeffion within the Words of the 6o. t
A&. It hath been held, That where an Archdeacon made a 3 Cg- 59- b.
Leafe for three Lives according to this A&, and the Leffees 1(3? G 310
made a Leafe for 100 Years, and the Archdeacon, Bifhop,
and the Dean and Chapter confirmed it ; yet it {hould not
bind the Succeffor 5 for if fuch Confirmation fhould not be
faid a Conveyance within this A&, the Statute would be to
little or no Purpofe, and the good Intent and Purview of the
A& would be defeated and defrauded.

And it was held Z7in. 30. Eliz. in a Cafe depending by
Englifp Bill in the Exchequer-Chamber, between Hodges PL
and (4) Newcomen Def. by Sir Roger Manwood Ch. Baron, (4) Newco:
and all the Barons of the Exchequer, That where the Parfon men’s Cafe,
of Wefton in the County of Gloucefler o Eliz. demifed his irﬁ“r?ué;(éx[‘:ctz'
Re&ory to Will. Hodges then Patron of the fame Refory for 1 Rol. Rep.eq"
50 Years, who 14 Eliz. by his Deed affigned it over to Sir 171, 361
Fobn Throgmorton, the Bifhop confirmed this Leafe 17 E- zcg%i:Reg}gé
liz. in the Life of the Leflor, that the faid Confirmations  Rol. ;,831.' )
were good. And in that Cafe two Points were refolved.  Cr. Car.38.

1. That for as much as the faid Leafe was made before the gr?é’m'a”g‘
Stat. of 13 Fliz. and fo not reftrained by the faid A&, the = & >
(¢) Confirmations made after the faid A& to perfeé the faid (&) Cr.El 13,
Leafe, were not within the Purview or Intention of the A&. ‘gf',ac 53

2. It was refolved, that the Grant made by the Patron of Co. Lit. 301.b.
the faid Leafe, did (f) import in it felf as well a Grant of 302- 2.
the Term, as a Confirmation of the fame Term: And fo one 1) %"' Lie.
Deed of one and the fame Thing by one and the fame Per-~
fon, to one and the fame Perfon, at one and the fame
Time fhall enure to two feveral Purpofes, f¢il. to 2 Grant of
the Intereft as Leflee, and to 2 Confirmation of the fame In-
tereft as Patron. As if (g) Tenant for Life grants a Rent- (g) Co. Lit,
Charge to himinthe Rev’nin Fee, and he by Deed grants it o- 302.
ver to another and his Heirs, that is 2 good Grant and Confir- )
mation alfo to make the Rent good for ever. Soif a (%) (b)) Co. Lie
Diffeifor makes a Leafe for Life, the Remainder to the °* *
Diffeifee, and the Difleifee grants the Remainder over, it is
a good Grant and Confirmation alfo.

And in the principal Cafe the Lords of the Parlia-
ment, after the faid Refolution, being informed, that
divers Deans and Chapters, Colleges, &¢c. had made
Leafes to the Queen, intending that the Queen was

not bound by the faid A& of 13 Eliz, caufed a Claufe



9 Co. 73. 2.

11 Co. 76, a.

The Cafe of Ecclefiaftical Perfors. Part Vi
to be added in the firft Branch of the A& of Confirmation

- that it fhould not extend to make any Leafe, Grant, &c.

ﬁood to the Queen by any Ecclefiaftical Perfon, &¢c. who
ad not Power by the Laws and Statutes of the Realm to
make it, which is more than was in the A& of Confirma-
tions 7z anno 18 Eliz. which was done to manifeft the Mat-
ter to the Lay-people 5 for it was held by the faid Juftices,
That the general Words of the faid A& of 18 Eliz. hath
not enabled fuch Ecclefiaftical Perfons to make Leafes or
Eftates to the Queen, who by the faid Aé of 13 Eliz.
were upon good and important Confiderations difabled.
Vide 17 E. 3. 40. € 21 E. 3. 46. The King being Head of
the Commonwealth, cannot be an Infltrument to defeat the
Purview of an A& of Parliament made pro bono publico,

i

Cafes
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Cafes of Covenants, Agree-
ments, &’¢c. concerning Lea-
fes, Aflurances, &'c. ,

-

SPENCER’s Cafe.

Pafch. 25 Eliz. in the King's Bench.

Pencer and his Wife brought an A&tion of Covenant a- 2 Bulitr. 281,
S gainft Clark, Affignee to 7. Affignee to S. and the 7&:81' berb. 6
Cafe was {uch : Spencer and his Wife by Deed indent- C:rt?h.ell.7'8.+‘
ed demifed 2 Houfe and certain Land (in the Right of the Skinner 211,
Wife) to §. for Term of 21 Years, by which Indenture §. 297
covenanted for him his Executors and Adminiftrators with
the Plaintiffs, that he, his Executors, Adminiftrators, or
Affigns, would build a Brick Wall upon Part of the Land de-
mifed, &c. §. affigned over his Term to 7 and 7 to the
Defendant ; and for not making of the Brick Wall the Plain-
tiffs brought the A&ion of Covenant againft the Defendant
as Affignee : And after many Arguments at the Bar, the Cafe
was excellently argued and debated by the Juftices at the
Bench: And in this Cafe thefe Points were unanimoufly re-
folved by Sir Chriflopher Wiray Chief Juftice, Sir Thomas
Gawdy, and the whole Court. And many Differences taken
and agreed concerning exprefls Covenants, and Covenants in
Law, and which of them run with the Land, and which of
them are collateral, and do not go with the Land, and Moor 159,
where the Affignee fhall be bound without naming of him,
and where not; and where he fhall not be bound although
he be exprefly named, and where not.
1. When the Covenant extends to a2 Thing in ¢ffe,Parcel of
the Demife, the Thing to be done by Force of the Covenant is
~ quodaiie



{a) Moor 27,

399.

Cro. EL 457,
$52, 553
1Rol.s21, 522,
Poftea 24.

1 Sand. 239.
Cr. Jac. 125.
Cr. Car. 222,
$23.

3 Jones 245.

1 Siderf. 157.
1 Anderf. 82.
1 Show. 28.4.
4 Meod. 8o,

3 Lev. 326.
Salk. 185,317,
(&) Cr. El 457.
Cr. Car. 439.
Dy. 1. pl. 69.
1 Ander( 82.
Moor 159.

(¢) Cr. Car,
25, 138.

1 Jones 223.

1 Rol. Rep.
360.

Moor 159, 399

(d) F. N.B.
135. d.
Co. Luit.334.b.

{e) 2Jones1s2,
1 Leon. 43:
Swinb. 324+

() Cr. Car.
188,

Covenants, Agreements, &c. ParT V.

quodammodo annexed and appurtenant to the Thing demifed,
and fhall go with the Land, and fhall bind the Aflignee (a)
altho’ he be not bound by exprefs Words: But when the
Covenant extends to a Thing which is not in Being at the
Time of the Demife made, it cannot be appurtenant or an-
nexed to the Thing which hath no Being: As if the Leflee
covenants to repair the Houfes demifed to him during the
Term, that is Parcel of the Contra&, and extends to the
Support of the Thing demifed, and therefore is guodam-
modo annexed and appurtenant to Houfes, and fhall bind
the Aflignee altho’ he be not bound exprefly by the Cove-
nant: But in the Cafe at Bar, the Covenant concerns 2
Thing which was not in ¢ffé at the Time of the Demife
made, (&) but to be newly built after, and therefore fhall
bind the Covenantor, his Executors, or Adminiftrators, and
not the Affignee, for the Law will not annex the Covenant
to a Thing which hath no Being.

2. It was refolved that in this Cafe, If the Leffec had co-
venanted for him and his (¢) Afligns, that they would make
a new Wall upon fome Part of the Thing demifed, that for
as much as it is to be done upon the Land demifed, that
it fhould bind the Affignee; for altho’ the Covenant doth
extend to a Thing to be newly made, yet it is to be made
upon the Thing demifed, and the Affignee is to take the
Benefit of it, and therefore fhall bind the Affignee by ex-
prefs Words. So on the other Side, If a Warranty be made
to one, his Heirs and Afligns, by exprefs Words, the Aflignee
fhall take Benefit of it, and fhall have a (4) Warrantia
Charte, F. N. B. 135. & 9 E. 2. Garr’ de Charters 3o.
36 E.3. Garr.1. 4 H. 8. Dyer 1. But altho’ the Cove-
nant be for him and his Affigns, yet if the Thing to be
done be meerly collateral to the Land, and doth not touch
or concern the Thing demifed in any Sort, there the Af-
fignee fhall not be charged. As if the Leffee covenants
for him and his Affigns to build a Houfe upon the Land of
the Leffor which is no Parcel of the Demile, or to pay any
collateral Sum to the Leffor, or to a Stranger, it {hall not
bind the Affignee, becaufe it is meerly collateral, and in no
Manner touches or concerns the Thing that was demifed,
or that is affigned over ; and therefore in fuch Cafe the
Aflignee of the Thing demifed cannot be charged with it,
no more than any other Stranger.

3. It was refolved, If a Man leafes (¢) Sheep or other
Stock of Cattle, or any other perfonal Goods for any Time,
and the Leflce covenants for him and his Affigns at the
End of the Time to deliver the like Cattle or Goods as good
as the Things letten were, or fuch Price for them ; and the
Leflce affigns the Sheep over, this Covenant fhall not bind
the Affignee, for it is but a perfonal Contra&, and wants fuch
(f) Privity asis between the Lefflor and Leflce and his Affigns

z of
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of the Land in Refpet of the Reverfion. But in the Cafe of
aLeafe of perfonal Goods there is not ady ﬁrivity,' nor any
Reverfion, (4) but merély a Thing in Ation in the Pet-(5) ¢ Leon.43.
fonalty, which cannot bind any but the Covenantor; () his (6) Swinb. 324.
Executors, or Adminiftrators, who teprefeht him. The fame
Law, if 2 Man demifes 2 Houfe and Land for Years, with
4 Stock or Sum of Motiey rendeting Rent, and the Leflee
tovenants for him, his Execufors, Admitiftrdtors, and Af-
figns, to deliver the Stock or Sum of Money at the End of
the Term, jet the Aflighee fhall not be chirged with this
Covenant 3 for altho’ the Rent referved wds increafed in Re-
fpect of the Stock or Sum, yet the Renit did not iffac out .
of the Stock or Sum (&), But out of the Land only ; and ()Relw. t535,
therefore as to the Stock ot Sum the Covenant is petfonal, lDACI:‘ i
and fhall bind the Covenantor; his Executots and Admini- g 515, ol 35,
firators, and not his Affignee : And it is not Certain that the 38. 21E.4.20::
Stock or Sum will come to the Affigneés Hands, fof it may 3 Bulft. 21,
be wafted, or otherwife confurhed or deftroyed by the Lef-9 "4 1B
fee, and théréfore the Law can’t determtine at the Time of

the Leafe made, that fuch Covenant fhall bind the Aflignee:
< 4 It was refolved, that if 2 Mdn niakes a Feoffment by

this Word (4) Dedi, which implies a Warranty, the Aflignee (d) 2 @274,
of the Feoffee fhall riot vouch : Biit if 4 Mah makes a Léaf€ 4 Co. 81. a.
for Years by this Word Conceffz, (¢) or Demifz, which implies ,‘Jf*’sz b. Co.
a Covenant, if the Affignee of the Leflee be evitted, lie Yelv'i ?5}'31«.
fhall have a Writ of Covendnt; for the Leffee and his Af- Se&. 124,
figriee hath the yearly Profits of the Land which fhall grow %f%l“*,(i“ 8:(.:3.,
by his Labour and Induftry for an annual Rent, and there:Lic. 38,5, "
fore it is reafonable when he hath applied his Labout, and Perk. Seft.124.
employed his Coft upon the Land, and be evicted (whereb 12‘3"- o ﬁ’ﬁ
he lofes all) that he fhall take fuch Benefit of the Dem'll?;’ 276. 75‘3N B.
and Grant, as the firft Leflee might, and the Leffor hath 134. h. Hob.12,
no other Prejudice than what his efpecial Contrat with the ;;{gﬂt 44
firt Leflee hath bound him to. e
5. Tenarit by the Curtely, of any other who comes in the
Poft fhall not vouch (which is in lieu of an A&ion.) But if
(f) a Ward be granted by Deed to a Woman who takes Huf- (f) z Rol. j44¢
band, and the Woman dies, the Husb, fhall vouch by Force of
this Wotd G7an#, altho’ he comies to itby A& in Law. Soif a
Man dernifes or grants Land to 2 Woman for Yeats, and the
Leflor covenants with the Leflee to repair the Houfes during
the Teim, the Woman marries and dies; the Husband fhall
have an Atioh of Covenarit as well oh the Covenant in Law
on thefe Wc_)rds (demile or grant) as onthe exprefs Covenant;
"The fame Law is of Tenant by Statute-MetcEant or Statutes
Staple,or Elegiz of a Term, and he, to whoiri 2 Leafe for Years
1s fold by Forée of dny Execution, fhall have an A&ion of Co-
venant in fuch Cafe as aThing annexed to theLand altho’ they
come to theTerm by A& in Law ; as if a Man grants to Leﬁf’ce‘

D or
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*Poft 24, b for Years, that he fhall haye fo many * Eftovers as will fel;ve
F.N.B.181,n. to repair;his Houfe, or as he fhall burn in his Houle, or the
like, during the Tesm, it is as appurtenant to the Land, and
fhall go with it as a Thing appurtenant, into vyhofe Hands
foever it fhall come. . ’ ‘
6. If Leﬂ?ce for Years covenants to repair the Houfes (}u.
V) Ant.i6.ab, ting the Term, (4)it fhall bind all others as a Thing which
‘oft. 24 b Cr.is appurtenant, and goeth with the Land in whole Hands
Jac.240. 309, fraver the "Lerm fhall come, as well thofe who come to it
Ai’r)éllo;;;us by A& in Law; as by the A of the Party, for all is one ha-
18id.157.  ving Regard to the Leffor, And if the Law fhould not be
fuch, great Prejudice might accrue to him; and Reafon re-
quires, that they, who fhall take Benefit of fuch Covenaiit
. when the Leffor makes it- with the Leflee, {hould on'the
L other Side be bound by the like Covenants whén the Leffee
- -makes it with the Leflor. _ '
(8) 1Rol’21. 7. It wag reflolved, That the Affignee (4) of the Aflignee
éfi’gﬁﬁ"; %"{hould have an A&ion of Covenant. So of the Executors of
Owen 151, " the Affignee of the Affignee ; fo of the Affignees of the Exe-
152 cutors or Adminiftrators of every Affignee, for all are com-
prifed within this Word (4/figuees) for the fame Right which
was in the Teftator, or Inteftate, fhall gd to his Executors or
Adminiftrators : As if a Man makes a Warranty to one, his
{e) Cr. Fl. 534. Heits and Affigns, the Affignee (¢) of the Affignee fhall
,©0- Lit 384.F. vouch, and fo fhall the Heits of the Aflignee: The, fame
Law ofthe Aflignee of the Heirs of the Feoffee, and of eve-
.ry Affignee. So every on¢ of them fhall have a Writ of IWar-
vantia Charte, Vide 14 E. 5. Garr.33. 38 E.5.21. 36 E.3.
Gary. 1. 13 E. 1.Garr. 93. 19 E. 2. Garr. 85, &c.' For the
fame Righr, which was in the Anceftor, fhall defcend to the
Heir in-fuch Cafe wjthout exprefs Words of the Heirs of the
Aflignees. " .

Obferve Reader your old Books, for they are the Fountains
out of which thefe Refolut, iffue, but perhaps by thefe Diffe-
rences the Fountajins themfelves will be made more clear and
profitable to thofe who will make Ufe of them. For Exam-

(4)Co.Lit 334, Ple (4) in 42 E. 3.3. the Cafe is ; Grandfather, Father, and

2 TRol. s20. twe Sons, the Grandfather was feifed of the Manor of D.

52t Br. Cove- whereof 2 Chapel was Parcel, a Prior with the Affent of his

Statham Covent by Deed covenanted fo: him and his Succeffors, with

Covenant 3. the Grandfather and his Heirs, that he and his Covent would

fing all the Week in bis Chapel, Parcel of the faid Manor, for
the Lords of the {uid Manor and his Servants,85¢. The Grand-
father did enfeoff one of the Manor in Fee, who gave it the
younger Son and his Wife in Tail ; and it wasadjudg’d, that
the Tenants in Tail, as (¢) Tertenants (for the elder Brother
was Heir) fhould have anA&tion of Govenant againft thePrior,
for the Covenant is to do-aThing which is annexed to the Cha-
pel,which is within the Manor,and fo dhnexed to the Manor,
as it isthere faid, And Finclden related, That he had feen it
adjudged

7¢) Co. Lit.
385. a.



ParT V. concerning Leafes, Affurances,&e. 15
adjudged, that two (4) Coparceners madePartition of Land, (4) 1 Rol. s21.
and one did covenant with the other to acquit him of Suit, C8°_- I;“-fgdr‘b'
which was due, and that Coparcener to whom the Covenant ;g By Cof‘,z'_
wazs made did alien; and the Suir was arrear 5 and the Feof- nant 5. 1 Rol.
fee brought a Writ of Covenant againft the Coparcenet to ac- Rep- B1.
quit him of the Suit; and the Writ was maintainable, not-
withftanding he was a Stranger to the Covenant, becaufe the
Acquittal fell upon the Land: But if fuch Covenant were
made to fay divine Service in the(c) Chapel of another, there (5) 1Rol :21.
the Affignee fhall not have an Ation of Covenant, for the Co-
venant in fuch Cafe cannot be annexed to the Chapel, be-
caufe the Chapel doth not belong to the Covenantee, -as it _
1s adjudged in (¢) 2 H. 4. 6. b. Bur there it is agreed, that if () Co.T it 38s
the Covenant had been with the Lord of the Manor of 2. fl'lgf?'gcg:c"
and his Heirs, Lords of the Manor of Z). and Inhabitants Covenant 17,
therein, the Covenant fhall be annexed to the Manor, and
there the Tertenant thall have the A&ion of Covenant with-
out Privity of Blood.Zide 29 F. 5. 48. & 30 E. 3. 14. Simp- ‘
kin (4) Simeor’s Cafe, where the Cafe was, That the Lady (4) Co.Lit. *
Bardolf by Deed granted 2 Ward to a Woman who married 3342 = Rol,
Simpk. 8. againft whom the Queen brought a Writ of Right [¢3743! o
of Ward, and they vouched the' Lady Bardolf, and after- ; Rol. Rep.g1:
wards the Wife died, by which the Chattel (e) real furvived Cr. El. 436.
to the Husband (and refolved that the Writ fhould not abate) \:2),' thto 13' EAPh
the Vouchee appeared, and faid, What have you to bind me ~
to Warranty 2 "The Husband fhewed; how that the Lady
granted to his Wife before Marriage the faid Ward ; the
Vouchce demanded Judgment for two Caufes. ‘

1. Becaufe no Word of Warranty was in the Deed 5 asto
that it was adjudged, that this Word (f) (Granr)in this(f)co. Lic.
Cale of Grant of a Ward (being a Chattel real) did ithportin 334 &
it felf a Warranty. : 3 ‘

2. Becaufe the Husband was not Aflignee to the Wife, not
privy. As to that it was adjudged, That he fhould vouch, for
“this Watranty implied in this Word (Granz) is in Cafe of a
Chattel real {o annexed to the Land, that the Husband who
comes to it by Aét in Law, and not as Affignee, fhould take
Benefit of it. But it was refolved by W74y Ch: Juftice, and
the whole Coutt, that this Word (Conceffi or demeif7) in Cafe 'y Co.Lit.s8
of (g) Freehold or Inheritance doth not import any War- sg b3
ranty. 11 H.6.41. 4c¢c’, vide s H. 4. 12 H. 4. 5. 1 H. 5. 2. () 32H8.c.340
15 H. 8.Covenant Br. 32. 28 H.8. Dyer 28. 48 E. 3. 2. 2:’1001' 159.
F. N.B. 145. C. 146, € 181. 9 Eliz. Dyer 257. 26 H.83. L sars 257,
s H.o9.18. 32 H 6. 32. 22 H. 6. s1. 18 H. 3. Covenant 30.282,283.15and.
Old N. B.Covenant, 46 H.5. 4. 38 E. 5.24. See the Statute ZC38’ 239'?%_“
of (b) 32 H. 8. c. 24,34. which A& was refolved to extend Andoif 3.
to Covenants which touch or concern the Thing demifed, 2 Jones 152.

and not to ¢ C a Owen 152,
ollateral Covenants, ‘ Stile 316, 317,

Co. Lit21ys. 2.

Dy SLINGsBY’S
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SLINGSBY's Cafe.

Mich: 29 €9 30Eliz. in a Writ of Error
in the Exchequer Chamber.

3 Leon. 160, SLz’ngsby and Francis his Wife brought an A&ion of Cove-
‘6’{( 2CL'3°”‘+7’ nant in the King's Bench againft Roger Beckwith, and
Jenk.Cent. 262 3 clared on an Indenture tripartite between the Defendant
Roger Beckwith of the firft Pare, William Vavafor, Francis

Slingsby, and Elizabeth Sifter of the faid Roger, of the fe-

cond Part, and George Harvey, and the {aid Frances (then

his Wife) another of the Sifters of the faid Roger, of the

third Part; and declared, That the {aid Roger Beckwith the

(s) 1 Bultt. 26. Defendant by the faid Indenture (2) conveniffer, promififfet,
&S conceffiffer ad €5 cum ditis Will. & Francifco, & ad &

cum pred’ Georgio & Francifca uxore efus, € affignar’ fuis,

€ ad & cum quoliber € qualibes eorum, quod pred’ Ro-

gerus ad [igillationem & deliberationem ejufdem indentur’

Juit legitime & folus feifitus de Retloria de Aldingfleet 772

Con? Eborum : And on this Covenant [flue was joined, and

the Penire facias was de vicinet’ Caftri Eborum, and the

Iffue by Nifi prius was tried for the Plaintiff, and Damages

affeffed; upon which Judgment was given in the King’s

* 27 Eliz.c. 8. Bench. And now in a Writ of Error in * the Excheguer-
Chamber before Anderfon Ch. Juftice of the Comemon Pleas,

Manwood Chief Baron of the Exchequer, Windban, Peri-

am, and Rhodes, Jultices of the Common Pleas, and Gent and

Clark Barons of the Exchequer, and of the Coif, it was re-

t 3 Leon.161. folved that the faid Judgm. was 1 erroneous ; for it appears
Fgf;,]%“{‘é'm‘ by the Plaintiff’s own Shewing in his Declaration, that the
""" Plaintiffs only cannot maintain an A&ion of Covenant, but

(4) 1 Bult. 26. the other Covenantees ought to have (})joined in the Action
1 Sand. 155, with them, notwithftanding thefe Words (&5 <74 & cum
(&) 3 Leon.161. (¢) quolibet & qualibet eorum;) for as to thefe Words this
3 Leon. 47.  Difference was agreed: When it appears by the Declara-
' tion, that every of the Covenantees hath,or is to have,a feveral
Intereft or Eftate, there, when the Covenant is made with the

Cove-
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Covenantees, & cum quoliber eorum, thefe Words cune guo-

liber eorum make the Covenant feveral in Refpeét of their

feveral (#) Interefts. As if a Man by Indenture demifes to (4) Antea 7.b.
(%) A. biack Acre, to B. white Acre, to C. green Acre, and (5)Jenk. Cent
covenants with them and guolibez eornm, that he is lawful 262 Bridg. 63.
Owner of all the faid Acres, &¢. in that Cafe in Refpe@ of Skivaer 401.
the faid feveral Interefts by the faid Words, & cuzme quoliber

eorum, the Covenant is made feveral: But if he demifes to

them the Acres jointly, then thefe Words czm quoliber eo-

ruwz are void, for a Man by his Covenant (unlefs in Refpeét

of {feveral Interefts) cannot make it firft joint, and then to

make it feveral by the fame or the like Words, cum quoli-

bet eorum: For altho’ fundry Perfons may bind themfelves

& quemlibet eorum, and fo the Obligation fhall be (¢) joint (¢) Poftes 21
or {everal at the Eleétion of the Obligee ; yet a Man cannot

(4) bind himfelf to three, and to each of them to make it (4) ZYBEOWBL
Joint or feveral at the Eleion of {feveral Perfons,for one and 208. Xelv. 177
the fame Caufe ; for the Court would be in Doubt for which

of them to give Judgment, which the Law would not fuffer,

as it is held in 3 H. 6. 44. 5. There it appears that one

brought a2 Replevin againft two Perfons for an Ox, who

made feveral (¢) Avowries, each by himfelf in his own () Plowd.10b.
Right; and there by Advice of all the Juftices, both the Manxel’s Cafe.
Avowries abated for the Inconveniency, that if both the If- fff}f‘;%irb,{.
fues fhould be found for the Avowants, the Court could not Avowry 262.
give Judgment on them feverally for one and the fame

Thing. Alfo the Covenantor in the Cafeat Bar would be

divers Times charged for one and the fame Thing ; and

therefore the faid Words & cum quoliber eornn are in fuch

Cafe but Words of Amplification and Abundance, and can-

not fever the joint Caul% of A&ion. And it wasalfo refolved,

That an * Intereft could not be granted jointly and feveral-* Raym. 6.
ly: Asif a Man grants proximam advocationem, (f) or(f)jJenk.Cent:
makes a Leafe for Years of Land to two jointly, and feve-262,263
rally, thefe Words feverally are void, and they are Jointe-

nants; fo if a Man makes a Peoffment in Fee by Deed to

three, and warrants the Land to them, & ewuiliber eorum,

this Warranty is joint and not feveral : But in fuch Cafe, if

their Eftates were feveral, their Warranty fhould be feveral
accordingly : Buta Power or Authority, as to make Liver

ry, (8) or to fell, &c. may be joint and feveral, for there (g) Jenk. Cent.
they have not any Intereft or Altion, but are as Servants to ’—,;53- Anteas. 2
others. Vide 16 Eliz, Dyer 337, 338. acc. Sir (b) Authony ¥y AW %3
Coke’s Cafe, 6 E.2. Covenant (i) Br. 49. 12 H. q. 18. 272 Benl. 228, 269.
Detinue. And for this Error the Judgment was reverfed. Dyer 337, 338.
Another Error was affigned concerning the Pifise 5 but as to 3-) :;.9[,«:\1‘ 4%
that the Court did nat deliver any Opinion. ' Ancs 8.2

D3 Rosewec's
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ROSEWELs Cafe.
Pafch. 35 Eliz.

CrElL 297,208 T Etween Moor and Rofewel it was adjudged, That if 4
{a) Cr. EL 9. Man bargains and fells Land in Fee,‘apd covenants to
gég’”ﬁi'o: ?4031’ make further' Affuranice to the Bargainee as his Counfel fhall
505, 596.  devife ; in this Cale the Bargainee (4) himfelf, althoughhe
(Bf? %H,-dl.- 42 be legrned in the Law, cannot‘d"evife the Affurance, but fomg
131 ;. meiaos of his Counfel cught to devife it 5 and therewith agree the
149. Cart.205. Books in (#) 6 H. 7. & (¢) 11 H.7.21. 4. for if the Pariy
() Poftea 200 himfelf might devife it, then it would be no Plea to fay,
D iy, quod confilium won dedit advifumentum. Vide (8) 26 H.8. 1,
(4)26H.8.0.b. - s Y v )

Br. Condir. 1. )

HiceiNBoTTOMYs Cafe.
| Pafch. 35 Eliz.
ST s the King's Bench.

Cr.Fl298,299. "f Obnz Stafford Efqs; brought an A&tion on the Cale, (which
Moor 595, 596. ] began in the King's Bench, Hill. 34 Eliz. Rot. 647. Glo-
7 ceftr’) againtt Ralph Higginbostom Parfon of Littletor up-
on Severs, becaufe the Defendant, upon good Confideration
mentioned in the Declaration, did promife that he :weuld
make 2 good and lawful Eftate and Affurance inLaw of the
Relory of Listleron aforefaid to the Plaintiff, difcharged
tee.. - of all former Bargains, Sales, {&c. made by the Defendant
o during the joint Lives of the Plaintiff and Defendant, as by
™! Counfel learned of the Plaintiff, on Requeft made, thould
be ‘advifed : And alledged that one Maurice Tovey was

-of the Plaintiff’s learned Counfel, and gave his Ad-

wice to the Plaintiff; That the Defendant fhould make

: . . 3 K ' y a I‘cafc

1 Rol. 424,
Career 205.

TR
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a Leafe by Indenture to the Plaintiff of the faid Retory

with the Appurtneances, to have to him during their Joint-

Lives, c. and the Plaintiff gave Notice to the Defendant

of the faid Advice, and requefted him to perform ir, which

the Defendant did deny to do, &¢. The Defendant plead-

ed Nou Affumgfit ; and it was found for the Plaintiff. And it

was moved in Arreft of Judgment, that this Advice of the

Plaintiff’s Counfel ought to be given immediately by the

Counfellor himfelf to the Defendant, and not to the Plain-

tiff, and he to give Notice as above. And the Defendant’s anees 10. b,

Counfel did rely flrongly on the Book of 11 H.y. 21. for Br. Condit247.

there it is held by all the Juftices, that the Counfel ought Cr-EL 298.

to be given to him who ought to make the Eftate, and not

to him with whom he is_of Counfel: And they infifted

much on the Words of the Book; but on Confideration of

the Book, and on.the Refidue of the faid Cafe, afterwards Cr. El298.

in the fame Year fol. 3. . it appears plainly ; and fo'it,was ~ ~

refolved, That the Intent of the Judges was not, that the

Counfel could not be given or fignificd to the Party who

fhould make the Eftate, but .only to the Covenantor, be--

caufe it is Matter whereof by Intendment he who thould

make the Eftate (without Notice given) could not- have

Knowledge. And it was refolved, That it would be more

proper that the Counfellor fhould give his Counfelto him 1 Rol 424.

with whom he is of Counfel, and he to give Notice thereof

to him who fhould make the Eftate.  And altho’ he hath Perl.Sect. 777

two or three of his Counfel, yet none of them may give '

Advice to him who is to make the Eftate,without Requett,

for peradventure he would not ufe their Advice in fuch Cafe ;

and it is Reafon that the Counfel be given to the Party with

whom he is of Counfel, for peradventure he may miflike it,

and will not have it notified. 2. It is lefs mifchievous ; for if

the Party himfelf notify other Advice'to him who fhould

make the Eftate than the Counfellor gave, if the Covenantor

knows it, he may refule ; if he do not know it, and the

Counfel notified it according to his' Covenant or Agree-

ment, if he perform it, he is excufed; and if it be not ac-

cording to his Covenant-or Agreement, he may refufe it,and 1 Rol. 424

fo no Mifchief to, the Party's but if the Counfellor fhould

give Advice to him who fhould make the Eftate, he may

be ignorant, -whether he be his Counfel or not. And after-

wards Judgment was giveh for the Plaintiff for th e Caufes ,

g{ef%re all;dqu. Vide 8E. 4.1, 2. 6 H. 7.4 ¢ & 14 Cr.EL 208,
« 0021, 0, . . .

D 4 Srice’s
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STI1LEs Cafe
Hill. 38 Eliz.
In the King's Bench.

2 Roll. 22. Bngeen Frampton end Stile in Debt upon an Obliga-

% Héﬁ:’i:}d. tion; the Defendant faid, that it was on Condition to
gg‘r. Co. Lit. perform Covenants in an Indenture, bic iz Curia prolat’, and

143.b.229. 2. jn Tryth the Deed was not indented, but wrote bec inden-
?Cr"fz'csﬁ; tura: And it was adjudged, that it was (#) not an Inden-
(6)Co.Lit55.b. ture, although it was in two Payts ; for the Words of a Deed
229.2.2 Inft. cannot make it indented; But to the Making of an Inden-
#72.2 Rol. 21 yyve there ought to be 2 mamual A& of Indenting of the

(%) Parchment, or Paper; and becaufe the Defendant did

pot fhew any Indenture, the Plajntiff had Judgment,

Jir ANTHONY MAINs Cafe.
Pafch. 33 Eliz. Rot. 42.
In Ervor, in the King's Bench.

Co. Ent. 244. ~HE Cafe in Effelt was, That Sir Anthony Main did
zl-g-lenkCenn leafe certain Land to Scof for 21 Years by Indenture,
5o (lglroggg and covenanted that it any’ Time during the Life of Sgoz
‘}7.9-‘ 2 And.18. upen Surrender of his Leafe, Sir Anthony, &c. would make
?g?l_l: 109,}10. 2 new Leafe during the Refidue of the Years, and bound
himfelf to perform the Covenants, &/¢. And now in Debt on

the faid Obligat. by Scoz againft Sir Anzh.he pleaded that Scoz

did nct furrender, &¢. To which Scor, replied, and faid, t}aat

' aiter
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after the faid Leafe Sir 4nzhony had accepted a Fine fur
contifans de droit come ceo, &¢. and by the fame Fine grant.
ed and rendred the Land to the Conufee for 8o Years: Up-
on which the Def. did demur in Law. And it was adjudged
for the Pl. And in this Cafe three Points were refolved:

1. That S. Ant. Main had broke his Covenant without a- 1
ny (#) Surrender made, for by the faid Fine levied by him i‘}{fj" Ro38.
for 8o Years, he had (%) difabled himfelf either to take 2 347, ;.48,568.
Surrender, or to make a new Leafe ; and the Law will not en- Hurt. 48.
force any one to do a Thing which will be vain and fruitlefs E:,"}f," Py
(¢) Lex nemini cogit ad vana few inutilia peragenda : But it ]crik.'é'en:’,:';g:
would be vain to compel him to make a Surrender to him Moor 4s3.
who cannot take it 5 and altho’ the Leffee in this Cafe by the }{‘;P?n e
Words of the Indentyre ought to do the firft A&, feil. to make (b)yl Bhlzﬂ}.uy
the Surrender, yet when the Leflor hath difabled himfelf Perk. fet. 767,
not only to take the Surrender, but alfo to make a new Leafe [y g
according to the Covenant, for this Caufc the Leflor’s Cove- 356, 357, ;3‘ 4
nant is broke without any Surrender made. Vide 32 E. 3. (4) 1 Co. 25.b.
Barre 264. & 21 E. 4. (e) 55. 4. If you are bound to enfeoff EOB Lit. 221,
me of the Manor of 2. before fuch a Feaft, if you makea {c}:;;'_?,'.
Feoffment of the faid Manor to another before the faid Feaft, 79. a.
you have forfeited your Obligation, altho’ you repurchafe the g % h b.
Land again before the Feaft, becaufe you were once difabled 26,219 OB
to make the Feqffment. And therewith agreeth Zemp, E. 1. 44 Afl. 26,
Covenant 29, 1f a Man leafes a Manor for Years,and the Lel- {5 HE'f' 34-b.
{ee covenants to keep the Houfes of the Manot, and as much 47r9'. M:gro;’z
as was in the Manor in-as good Plight as he found them, 452, 453, Ge"
during the Term, the Leffee committed Wafte in the Houfes, § Aﬁd“{' 18.
and in cutting of Oaks, the Leffor brought an Aion of Co- Hepr, 43.° >0
venant (f) before the End of the Term for the Oaks, becaufe 1 Rol477, 44,
for them it was impoffible that the Covenant fhould be per- 3 C2: 29 2. b.
formed: Otherwife’is it of the Houfes; and therewith agree :%olok‘?‘; x,’gs
F.N.B.145. k. & 12 (13) E. 3. Covenant 2. Hardr. 387.

2. It was refolved, If 2 Man feifed of Lapds in Fee, cove- 7 H: 4.16. 2.
nants to enfeoff 7. §.of them upon requeft,and (g) afterwards N i
he makes a Feoffment in Fee of the ?aid Lands; now in this(¢) 2 Rof"
Cafe 7. S. fhall have an A&ion of Covenant withqut Re- g’p' 408.
queft. And that in Effe@ is all one with the principal Cafe. Cg.rc[‘,'itﬁﬁ %

3. It was refolved that in the Cafe atBar, Ifthe faid Term 197.b. 7
of 80 Years were but an Intereft of a future Term, fo that Poftea 83, a.
Scor notwithftanding that might make the Sutrender, yet in (f)) gC éf ‘g‘;’%
fuch Cafe Scor fhould have an Action of Covenant without (f) 7Co.15. 2.
making any Surrender; for true it is that he may Surrender; &, N B. 145. K.
but alfo true it is, that Sir 4nthony after fuch Surrender can- 243?;1 VAR
not make the new Leafe, which was the Effe that the Sur- 232, ;47.p.
render fhould produce; and therefore in as much as the Lef- §0db- 335.
for hath difabled himfelf to make a new Leafe, which is the &) ' Bulfie
Effect and End of the Surrender, and that which he ought "
to do on his Part, the Leflee fhall not be enforced to make

the Surrender, which is the firft Thing to be done on his Part,
' for
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for by the Surrender he would lofe his old Term without a
Poflibility of having the New according to the Leflor’s Co-
venant, And therewith agreeth 14 H 4. 1 9-4. _7 (a) Par~
fon of the Church of G. was bound in an Obligation of oo/,
to the Prior of E. the Condition was, That if the Parfon re-
fign his Church within certain Time to the Prior for. a cer-
tain Penfion as they could agree, that then the Obligation
fhould be voi?; and afterwards and within the Time the
Prior and Parfon agreed of a Penfion of 5 /. yet the Parfon
did refufe to refign. And the Opinion of the whole Court
was, That although they had agreed of the Penfion, yet
the Parfon is not bound to refign until he be fure of the
Penfion, and that he cannot be without Deed. And there-
fore in fuch Cafe the Parfon is not obliged to refign until the
Prior hath tendred him a Deed of the faid Penfion, by
which he might be fure of it

LAUGHTER's Cafe.
dn the King's Bench.

Trin. 37 Eiiz.

THoms Eaton Elquire, and Reger Monox Gent. brought
~ an Aé&ion of Debt on a Bond of 4oo /. bearipg Date
26 Sepr.. 26 Eliz, againft Thomas Laughter. The Defen-
dant demanded Oyer of the Bond and Condition 5 and it ap-
peared by the Bond, that Richard Ramsford was alfo bound
in the faid Bond with the Defendant jointly and feverally =
And the Condition was in Effe&@, ¢ That if the within
* bounden Rich. Ramsford after lawful Marriage had be-
“ tween him and Pane Gilman Wife of Henry Gilman de-
ceafed, and together with the faid Fane, do and fhall law-
< fully fell 'and glien in Fee-fimple, or Fee-tail, all the great
% Mefluage with the little Tenement thereunto adjoining,
¢ of the faid Zane, fituate ,in London, now in the Occu-
““ pation of William Fitzw. Efquire, If then the faid
“ Richard Ramsfoird do or fhall either in his Lifo-time
“ purchafe to the faid JFaney and her Heirs and Affigns,,
o - Lands,

-
-~
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 Lands, Tenements,and Hereditaments, of as good Right,
“ and of as good Value, as the Money by him received or
¢ had by or upon his Sale or Alienation of the Premiffes
“ {hall amount unto: Or elfe do or fhall leave unto her
“ the faid Fame as Executrix, or by Legacy, or other good
¢ Affurance or Conveyance, as much Money as fhall be by
“ him reccived upon fuch, £5¢. that then, §&¥¢.’ And plead-
ed that the faid Richard Rasisford martied the faid Fane
1 Decemb. 2. and that the faid Fawe died 8 Auguft 31.
and the faid Richard Ramsford furvived her; the Plaintiff
fhewed by way of Replicatien, that the faid Rgmesford and
Fane, Pafsh. 30 Eliz. for 320 /. levied a Fine of the Pre-
mifles to Fobn Thompfon and Williarn Kerwen, and to the
Heirs of Fobn Thompfon ; and that the faid Ramsford did
not purchafe Lands, Tenements, or Hereditaments, of the
Value of 320/ to the faid Fane and her Heirs, neque reli-
quir pred” Jane poft deceffum iffius Rich, ut ewecutrici,
&9c. And on this Plea the Defendant’s Counfel did demur
in Law. And on gréat Deliberation Judgment ‘was given
by Popham Chief Juftice and the whole Court againit the
Plaintiff ; And the Reafon and Caufe of the Judgment was,
That where a Condition of a Bond confifts on two Parts in (#) 1 Rol. 447
the (2) Disjunllive, and both are poflible at the Time of 5o, - 447
the Bond made, and afterwards one of them becomes im-4 Co. 52.b.
poffible by the A&t of God, the Obligor is not bound to ;6M°S(%RCP-
perform the other Part : For the Condition is made for the ¢, %5, gég’
Benefit of the Obligor, and fhall be taken beneficially for 397, 539.
him, and he hath Eletion to perform the one or the other l‘,‘; (f“" ;’-7f ‘
for the Saving of the Penalty of his Bond: And when one O Benl 3.
Part is become impoflible by the A&t of God, it is as benefi- pl. 31.
fial for him as if that Part of the Disjunétive,which is become %‘ggjb' o
impofiible, had been only the Condition of the Bond: And fo CO,Ligr?,’:;_i.? a
when one became (4) impoflible by the A& of God, which Lutw. 693.
by no Indufiry he could perform, his Bond is faved, altho’ ;'bl)w‘l’dj 200.

. . . . ones
he doth not perform the other, guia (¢) impotentia excufat 171, 172, 179,
legem. Andin this Cafe at Bar, for as much as Fane died 139, 180, 181,
before the faid Ramsford, fo that he could not leave to the P2lm. 514:51s,
faid Fane, either as Executrix, or by Legacy, or other Af- ﬁi: f-ﬁ’, ;;é;
furance, fo much Money as fhould be received by him, &¢. 557, 558
and fo this Part of the Disjuné&ive became impofiible by the Bze&?"f" iy
A& of God. Vide (d) 30 H. 6. Barre 60. (¢) 15 H. 7. 4. Cr. B, 864,
9 Eliz. Dyer (f) 162. between Arandél and Combe. And the Yelv. 138.139,
Cafe in (g) 21 E. 5.29.2. is not like this'Cafe. For there ioBr"“’“]' 104,
at the.: Time of the Bond made, and at the Time when the 1Rol. 419,420.
Candition was -to‘be perfornied, one Part of the Disjunétive (4) CoLitag.a,
Wwas not poffible to be performed, for there the Heir of his 1’45333357

Body was not iz rerum natura, * Co. Lit. 206. a.

. : ) . Plowd, 289. a.

4FCo.Bu.a. 6 Co.21.b.:68.2. §Co.172.b. 9 Co.73.2. 10 Co. 139. b, (4) 31 H. 6.

itz Bar. 60. () 15 H. 9. 133, (f) Dyer 262. pl. 30. Cr. El. 398. Moor 432. Palm,

749. (g) Poltca'riz.a, 1:Rol 450."Br, Condition 47. Bride. so. s
Harcoing's
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HarLring's Cafe.

Trin. 38 Eliz. Rot. 1734.

In the Common Pleas.

Owen 157. BEtwcen Hulling and Convard in Debt on Bond for Per.
Cr.EL 517. formance of Covenants, it was adjudged, That where
f;ﬁlﬂ;ﬁ ‘2959' the Covenant was, that he fhould make an Eftate in Fee
Godb. 445.  before fuch Feaft at the Cofls of the Covenantee, that the
1 Andeif. 300. Covenantor ought to do the firlt A&, fil. notify to the Co-
E‘;"t“zg? 486. venantee what Manner of Eftate he would have, o that the
Kelw. 53.2. Covenantee might know what Sum of Money to tender:

Moor 22, 454, And it was faid, "twas all one when the Covenant was gene-

7 ’E";frg;az. ral, and when it was particular : o make a Feoffment,
plas. the Covenantor ought to do the firft A&, fiil. thew what

Manner of Feoffment he would make, either by Deed Poll,
or by Indenture, &c. So in the principal Cafe, if nothing
be done before the Day, the Covenant is broke, becaufe

the Covenantor ought to have done the firft A&, and fo the
Default is in him.

7

MATHEWSON's Cafe.
Hill. 39 Eliz

In the Common Pleas.

.Cr. El 408, BEtwccn Mastbewfor and others Plaintiffs, and Zy-
:_?ﬁ;)ﬁ’;c; 145 diate Defendant, the Cafe was fuch: A Charter-
> party indented between the Mafter and the Owner of

a Ship of the one Part, and George Zydiate and fix

other Merchants of the other Part. By which the Mafter

and Qwner cavenant with the Merchants to fhip certain

Merchandizes



Part V. Cincerning Leafes, Affurances, &e. 23

Merchandizes at fuch a Port beyond Ses, and to tranfport

them to the City of ZLondon, for which each of the Mer-

chants covenants fgparatim with the Mafter and Owner,

that one Merchant fhall pay 3. another 3/ &¢c. & fic de

ceteris. And the Words of the Covenant are, conveniunt

Jeparatim, &c. and in the End is this Claufe, Er a4 (a) ()2 Rol.145.
zerformationem omnium & [fingulorum conventionum ex

parte pred’ Mevcatorum perimplend’, quilibes Mercatorum

pred feparatim obligar feipfum prefar’ Magifiro & pro-

Prietariis, in double the Fraight. And now on one of the

feveral Covenants an Aftion of Debt was brought againft

Lydiate one of the Merchants on the faid Indenture. To

-which the Defendant (4) pleaded, That the Seal of another (8) Cr. EL 408
of the Merchants fixed to the faid Indenture was broke from

the Deed; upon which the Plaintiff did demur in Law.

And in this Cafe it was refolved : .

1. That although the Merchants join in Covenant, /&4
eonveniunt (c) feparatim, yet this Word, feparatim, mekes (é) ZE’}"'- 2490
it feveral Covenants, and not 2 joint Covenant. Ao the faid oy 54
later Claule, ad performationem omninm & [gulorum, ¢. 1 Rol Rep. yo.
isin Law feveral, by Reafon of this Word Jéparatine; and Ci. El. 576.
this Word fhall be referred to the feveral Covenants before. {312
2. It was refolved, That althowgh the Covenants on the 260, 262, 263,

Part of the Mafter and Owner were joint, yet the Covenants (¢) 2 Rol. 30,
on the Part of the Merchants flood feveral 5 and for this f&&; g,l_“z‘gﬂ
Caufe if (4) the Seal of one of the Merchants be broke C-.’sl. 56, ¥
from the Deed, ir thould not avoid the Deed, but only Poph. 161.
againft him: Buc if any of the (£) Seals of the Mafter or yglﬂ'ﬁ‘;g
Owners had been broke from the Deed all their Covenants 2 Lev. 200,
had been defeated. And if the Deed had been rafed in the (f) Cr.ElL 546.
Date after the Delivery, it had gone to the whole. But E;gr) ‘élcﬂ-);&b'
when the Caovenants are feveral, they are as feveral Deeds ; (. 7',"5, 2.
wrote in one and the fame Piece (f) of Parchment. And z Rol. 30.
Judgment was given accordingly. ¥ide (g) 3 H.7. 14 H.8, f;: Obligatien
25. 30 E. 3. 31. 32 in Aff. 47 E. 3. 3. én Debs per Finch- Fitz, Bar. 46.
den, 39 H. 8. 36.

Lawmpgs
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L amBy Cafe.
Trin. 41 Eliz. Rot. 3252.

In the Common. Pleas.

ﬁ?} Enr. 19, INV Debt ot 2 Bond by z¢m2:, Executor of D. aga;ihﬁ

Gr.El716,864. * Brownwent, with Condition, “ That if the Defendant

Moor 645. inel] in the Term of St. Michae! next, in the Prerogative

() 1Mod-Rep.«¢ Court +f the Archbifhop of Canterbury give unto the faid

3 é&lf’cr.)'go., “ D. his Erecutors or Affigns, {uch fufficient Releafg and

L Rol.452. * Difcharge, &c. a5 by the Judge of the faid Court fhall be
Co.51.a.

3 Rol. Repags, . thought meet, thee then, ¢Sc.” The Defendant fhewed,
"Co. Lit. z%p. a.that Doltor Lewyn was Judge of the Court, & qguiod 1dein
2 Mod; 200, Fudex .nec devijavit, nec sppunétavit aliguam relgxatio-
Lbutw. 694. é‘mm,, Jew exonerationem, £5¢. fecundum Jormem, &c. upon
G5 %% which the Plaintiff did demur in Lew, And it was adjudg-
1 Vent. 255, ed for the Plaintiff; for in as much as the Judge was (&) a
1 kol 458, Stranger to the Condition, and the Condition is for the Be-
,(,i)m . Y nefit of the Obligor, and the Performance thereof {hall fave
Co. Lit. 209.2 his Bend, ke hath taken upon him to perform it at his Pe-
33 . 6.16.b. rj} ; and therefore he ought not @n!y to -have done the (2)
B Rar. 62, firft A&, but-ought.alfo ta have procured the Judge to have
Br. candi-  devifed.and. direéted it. ‘Otherwife. it is, if the Obligee
ti"(‘:‘ 13 himfelf or his Counfcl fhould devife. ¥ide (c) 33 H. 6. 16, b.
2 RoT é'ep: 196. 2djudged. accordingly, (4) 36 H.6.8.0. 52 F. 5. Bagre 254,
3Bulft. 29,30. (294) . 2 F.4.2. 8 Fg.2. 15 E.4.5.b. 22 E. 4. 43. D
(d)PZ?(O-i}&b- 9 H.7.17.80¢. vide 7 (¢) E. 4. 13. 5. it was faid, If 2 Man
ge?)s. 5% be bound to make to a Man a fure, fufficient, and lawful
Fitz. Det. 81, Eftate. in certain Lands, by the Advice of %. D. if he make
‘ an Effate to him according to the Devife of 7. D. be it

fufficient or not, lawful or not lawful, yet his Bond is faved.
D,

BROUGHTONS
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BROUGHTON's Cafe.
Mich. 42 & 43 .Eliz. In the K’s Bench.

IN Debt in the Common Pleas by Broughton againft Prer-

zy on a Bond, the Condition was 3 that where the Plain-

tiff was bound in a Bond ef 200 /. for the Defendant, for the

Payment of 100l to 4. B. “ If therefore the Defendant

¢ fhould fave and keep harmlefs the Plaintiff for all Suits,

¢ Quarrels, and Demands touching and concerning the faid

“ Bond of 2c0/. That then this Obligation to be void. At {(4) 1 Vent. 36,
the Day of Payment of the 100/ the Plaintiff came to the ;_GI:)'nes N
Place where the rco/ ought to be p#id, and perceiving no 330, 32,
Perfon there prefent to pay the 100/, for the Defendant, he 2 Bulltr. o4.
to fave the Penalty of the Bond paid the rool to 4. B. and 2(’6" El6 53
now brought this Action on his Counter-Bond ; and on Nozz f{"o?, ,f;',_,
fuit damnificatus pleaded, the Plaintiff replied, and fhewed Owen 19.

all the faid fpecial Matter: and thereupon the Defendant Ss‘o ('é; %269’
demurr’d ; And it was adjudged that the Plaintiff fhould 283 340.
recover, for the Payment of the 100/ is () 2 Damage and Byer 187. ply.
Harm, and if he had not paid it, a greater Harm would gl‘l’l‘ﬁwg'
have followed : And it is not neceffary that the Plaintiff be (35) oo
arrefled, or fued, &c. Alfo it was faid, That this Plea, Noz placit. 270.
fuit b, damnificatus implied that the Defendant had faved g‘)RCor]. Jac. 340.
him harmlefs, as by Releale, Payment, or otherwife. 7ide zBumg;’w;_
18 F. 4.27. 5. by Bryan and Littleton, 'Terror of Suit, fo that 3 Bulftr. 234.
he dare not go about his Bufinefs, is a Damnification, (¢)al- }} E. ‘éfé‘ol:l'_
though he be not arrefted or Forced by Procefs, €¢. - dition 163.

The Dean and Chapter of WINDSOR’s
Cafe.

Mich. 43 & 44 Eliz. In the K’s Bench.

IN the King’s Bench, between the Dean and Chapter of Cr.El 457,
Windfor and Hyde, the Cafe was fuch : A Man demifed 3’ ﬁg{ﬁ'ﬂ_
a Houfe by Indenture for Years; the Leffee for him and his Moor 399, 400!
Executors covenanted and granted with the Leflor to repair
the Houfe at all Times neceflary, the Leflee affigned it over
to Flyde, who fuffered it to decay ; the Leflor brought an Ac-

4 tion
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sfon of Covenant againft the Affignee. And it was adjudg’d

by Popham Chiet Juftice, and the whole Court, that the

A&ion of Covenant did lie, although the Leflee had not
g §aiK. 4. covenanted for him and his Affigns ; For () fuch Covenant
g‘;)Q.M""”% which extends to the Support of the Thing demifed is guo-
Cr.El 457, dammodo appurienant to it, and goes withir. And in Refpe&
552, 553. the Leflee hath taken upon him to bear the Charges of the
;%;’L' d“;; ;zz'Reparafions, the Yearly Rent was the lefs, which goes to
Cr.Jac. 125, the Benefit of the Affignee, & (7) qui fentit commodum fen.
1 Sid. 147, tire deber € onus. 1f a Man grants to one (¢) Eftovers
,?zra Car.222, 1o repair his Houfe, it is appurteniant to his Houfe. F. N. 3.
+ Jones245. 181, 28 H. 8. (4) 28. If the Leffee covenants to difchargs
3 Andeif. 82.  the Leflor de omnibus oneribus ordinariis &€ extraording-

Antea 16. 3.5 #jis, and to repair the Houfes, an Aétion lies againft the

. b.
(Z)Poﬂealoo.a. Affignee.
a.CI Co.sg% a. L

0. 38 b. Co.)Lit. 237, a. 2 Inft. 499. Carrer 142, 2 Keb. 592. ¢} Ant. 17, b,
.N.B.181. N. (d) Dyera7 pl172,173, &e., ( '

L

Sir THOMAS PALMER's Cufe.
Pafch. 43 Eliz.
In the King's Bench.

Co: Eat. \‘35, N an A&ich on the Cafe between Baffer dnd Maynari;
pl. 29.Cr. on the general Iffue the Jurers gave a fpecial Verdi& to
EkBio B this Bffeét; Sir Zhomas Palmer was feiled in Fee of 2
Noy3z. . great Wood, and bargained and fold to one Cornford and his
Moor 691, 692 Affigns 600 Cords of Wood to be taken by the Affignment
of Sir Thomas; Cornford affigned his Intereft to the Plain-
tiff, and afterwards the faid Sir Thomas fold to the Defem
dant fuch Quantiry of Wood as would make 4coo Cords, to
be taken within the faid great Wood, at the Eletion of
the Vendee. And afterwards Sir ZThomas afligned to the
Plaintiff 600 Cords of Wood to be taken by him, who felled
them ; and the Defendant took and converted themh, &4
And Judgment was given for the Plaintiff. And in this Cafe
(a)Goldsb.13, tWO Points were refolved : ' )
s Rol. Rep. 99, 1. That Cornford had an Intereft which he tight(a)afligh
zéll%},_u-h over, and not a Thing in Ation, or a Poffibility only ; For it
&3 Bl S, 2% was refolved, That if Sir Zho. did notaffign them to Cornford
1 Rol. 725.  on Requeft, Cornford might take them without (&) Aflignm.

1 Jones 276, for the Grantor cannot by his own A&, or Default, either fub-
Cr. Jac. 431, 4 B vert,
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vert, or defogate from his Grant; then it follows that he
.- had an Intereft which he might affign over. Ve 44 E. 3.

" 43. b. where the (#) Prior of Lezron feifed of 2 Wood called (4) C.El 220.
Hofley, by Deed by Affent of his Covent fold the faid Wood Hob. 174.
to'onc Barth. Wilky to be felled and carried away within 4+ E 3. 43 b.
two Yedrs next following (except 4o of the beft Oaks to be p; Refervar 3.
taken at the Eleétion of the Prior) the Vendee for Short- br. Relat. 4.
nefs of Time upon the End of the Covenant requefted the

Prior to come 4nd chufe his Oaks, and he would not come ;

wherefore the Vendee fuffered 40 of the beft Oaks to ftand;

and the others he felled. And there Iffue was taken on

the Requeft: Which Cafe is not well abridg’d by Brook;

Tit. Refervation 3. for there he has omitted the Re-

queft 5 But Firz. Tit. Barre 204. hath truly abridged _

it. Take heed, Reader, of all (&) Abridgments, for the (§)1oCo.4t. 2
- chief Ufe of them is as of Tables to find the Book af”[z'éb' Praf.
large. But I exhort every good Student to read and rely® ©'

only on the Books at I4rge, as in another Place I have advi-

fed. And with this Refolution agreeth the Book in 8 E. 3.

5. & 54.0. where the Cafe was; 7 had a Houfe and 2 ,

Carve of Liand, and he had reafonable (¢) Eftovers in the (<) 2 Infl. 411,
Wood of another by View and Delivery of the Baily, &.

If he takes Eftovers without. View or Livery, he is a
Trefpafler; although he takes leffer than be ought to have

by his Delivery: But if 7 demands his Eftovers, and the

Owner of the Wood or his Baily will not deliver them to

bim, 7 may have an Aflife. ¥Vide 5 E. 3.64. b. & 65. a.

2. It was refolved, That admitting the Affignment to Lo
the Plaintiff to be void; yet after that the Trees are felled, ((pllr).zEIf%I:i, 4934
the Defendant () could not take them: As if I gant 1000 Paim. 212
Cords of Wood to one to be taken at the Elettion of the .L.Brownl. 220,
Grantee 5 the Grantor or Stranger fells fome Trees, the (s]f'véﬁf’?-?”
Grantee cannot take them, but ought to fupply his Grant i Bulfk: g4
out of the (¢) Refidue:
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The Countefs of Rutland’s Cafe.
Trin. 2 Jac. .
In the King's Bench.

Moor 723, 724, Y Subel Countefs of Rutland brought an A&ion of Trefpafs
725.Crjac.29. § againft Reger Barl of Rutland for breaking her Houfe
and Clofe, called Eykering Houfe, and Zady Park at Eyker-
ing in the County of Noszzingham : The Defendant pleaded
Not Guilty ; and now this Term on Evidence to a fubflan-
tial Jury at the King’s Bench Bar, the Cafe on the Evi-
dence was fuch 5 Fdward Earl of Rutland was feifed in
Fee of the Manor of Eykering, whereof the Houfe and
Clofe in which, &c. were Parcel, and by Indenture bear-
ing Date 10 Martii, »1 FEliz. for the Augmentation of the
Jointure of the faid Ceuntefs, then his Wife, covenanted
with Sit Gilbert Gerrard, Knt. and Zhomas Holcroft, Efqs
his Brother, that he before the End of Z7izity Term then
pext following, would affure by Fine, or other Conveyance
the faid Manor to the faid Sir Gilbers and 7 homas in Fee,
which Fine or other Conveyance of the faid Manor of
Eykering fhould be to the Ufe of the faid Earl and the
faid Jfabe! his Wife (for their Lives) and the Heirs of
the faid Earl, which Indenture the faid Earl acknow-
ledged before a Mafter of the Chancery, the 28th Day
of the fame Month 5 and the fame Day it was inrolled
and the mexe Day, ft7l. the 29th Day of March by ano-
ther Indenture between the faid Earl of the one Part, and
the Lord Burghley, Siv Gilberr Gerrard and others, of
the other Part, for the Advancement of thofe who fhould
fucceed him in the Earldom ; and for the Advancement of
the Heirs Males of the Body of Zhomas Earl of Rutiand
his Grandfather, covenanted with the Lord Burghley, Sir
Gilberr Gerrard and others, to convey the faid Manor of
Note, Sir Gilb. Eyker. amongit others to the faid Ld. Burghley, Sir G.Ger-
was Paity to  yzp7 and others,or to {ome or one of them, before the Feaft
:::}:‘:?;_I“' of the Annunciat. of our Lady next follow. which Aflurance
fhould be to the Ufe of the fuid Earl Zdw. and to the Heirs

Males
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Males of his Body ;5 and for Defzult of fiich Iffue,to the Ufe
of the Heirs Males of the Body of the faid 7/omas Earl of
Rutland, with divers Remainders over. And afterwards the
faid Edward Eatl of Rutland, by the faid later Indenture,.
covenanted and granted with thz Parties thereto, That if
the faid Earl Fdw. fhould not convey fufficiently the faid
Manor amongft others as is aforefaid, before the faid Feaft
bf the Annunciation of our Lady, that then the faid Earl
Edward and his Heirs would ftand feifed of the faid Ma-
nor of Fykering, to the faid Ufes contained in the fecond
Indenture: No Fine or other Aflurance was levied or
made by the faid Earl Edward before the End of 77i-
nity Term ¢ And aftetwards, [Cil. 19 Sepr. next following;
the faid Earl acknowledged a Note of 4 Fine of the Ma-
nor of Eykering only to Sir Gilbert Gerrard-and Thomas
Holcroft, and to the Heirsof Sir Gilberr 5 and the 18th Day
of the fime Month acknowledged another Note of 2 Fine
of the faid Manor of Eykeiriig, amongft many other Ma-
nors mentioned in the laft Indenture to the Lord Burgh-
lcy, Sir Gilbert Gerrard and others; Parties to the laft In-
denture; and to the Heirs of the Lord Burghley ;5 and both
were entered iz Ofab. Miclaelis then next following, And
it was proved by divers Witneffes, That the faid Earl
Edward as well before the Indentures as after the Fine
levied, told them; That the faiid Countefs fhould have the
Manor of E. for her Jeinture, . .

And in this Cafe four Points were refolved by Sir Fobz
Popbam Chief Juftice, and the whole Court. )
- 1. Altho’ the Indentures being made for declating of the
Ufes of a fubfequent Fing; Recovery; ot other Affurance,
to certain Perfons, afid within a certain Time, and to cer-
tain Ufes, are but direftory, and do not bind the Eftate or
Intereft of the Land ; yet if the Fine, Recoveryj or other
Affurance -be purfued according to the Indentures, there
could not be any bare (2) Averment againft the Indentures(s)2 C3.76. 4.
taken in fuch Cafe, that after the making of the Indentures, 9 Co. 10.b.
and befote the Afflurance by mutual Agreement of the Par- E,Eﬂ:]ﬁl;i;” 7
ties, it wasconcluded and agreed that the Affurance fhonld Cr Jac. 25.
be to other Ufes: Bur if other Agreement or Litnitation 2 Anderiq6,47.
of Ules be made by Writing, or by other Matter as high or %%E?QERI&&_”‘
higher; then the laft Agreement thall ftand ; for every Con-.
tralt or Agreement oiught to be diffolved by Matter of
as high a Nature as the fir@ Deed, () Nibil tame+con- (b) Bra.libz.
veniens et maturali equitari, wnmumquodgue diffolvi éot33. LBiOWE
ligainine, quo ligatum .f!. Alfo it would be inconveni- ;9(‘:‘02_ oy il
ent, that Matters in Writing made by Advice and on 6 Co, 43.b.
Confideration, and which finally import the certain Truth ““1.1-33%’,573"
of the Agreement of the Parties fhould be controlled Davis 33. 5
by Averment of the Parties to be proved by the incertain

E 2 Tefltimony
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2 Co. 76. a.
7Co. 39, a.b.
2 And, 46,47.

Cr.Jac, 512,

Bridgm. 113,
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Teftimony of flippery Memory. And it would be dangerous
to Purchafers and Farmers, and all others in fuch Cafes, if
fuch nude Averments againft Matter in Writing {hould be
admitted,

2. It was refolved, That if the Form of the Indentures be
not purfued, as for the Quantity of the Land, or the Time
within which, €¢c. in thefe Cafes, and other like, where the
Indentures be not purfued, Averment without Writing might
be taken, That the Fine, Recovery, or other Aflurance was
to another Ufe or Intent than is contained in the Indenture:
For inafmuch as the Indentures are not purfued, it is rea-
fonable that the Parties fhould be admitted to fhew the
Caufe and Reafon why they were not purfued by Reafon of
the new Agreement fubfequent, which in fuch Cafe might
be as well by Word as by Writing.

3. it was refolved, That although the Indentures are not
purfuant in Circumftance of Time, Quantity, Perfon, and
the like ; yet if no other new mean Agreement can be
proved, the Aflurance fhould be in Judgment of Law to
the Ule contained in the Indentures.

4. That in the principal Cafe the Fines could not be di-
reéted by both the Indentures, that is to fay, by the firft In-
denture to the Ufe of the Barl Fdward and Ifzbel his Wife
Jor their Lives; and by the fecond Indenture to the Earland
the Heirs Males of his Body with the Remainders over, li-
mited by the fecond Indenture, and fo the Fines to work on
both the Indentures (although peradventure fuch was the
Intent of the Parties) and that for three Reafons :

1. The Diretions and Declarations of the firft Indentures
were controlled and fruftrated by the fecond Indentures, and
therefore the Fines could not be dire&ted by both.

2. The Indentures import feveral diftinét and divers Con-
trats and Eftates, that is to fay, one to the Earl and Ijzbe?
his Wife, and to the Heirs of the Earl ; the other to the
Earl only, and to his Heirs Males of his Body, with divers
Remainders over ; {o that the Fines ought for the Manor of
Eykering to be direfled, cither wholly by the firft, or
wholly by the fecond, without any Fraltion or Divifion
of Eftates.

3. It would be againft the Words and Intent of both the
Indentures, to make a Hotchpot and Commixture of both,
which by their Creation were feveral and diftin& in Time,
in Petfons and in Eftates.

CASES
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CASES of EXECUTORS.

RUSSEL's Cafe

Hill. 26 Eliz.
In the King's Bench.

Dwsrd Ruffel as Executor of Williane RufJel brought { And.177,178.

an Ation on the Cafe againlt Themas Prat and Mar- 1Leon. 193.

gery his Wife; and declared, that Williane Ruffel was y‘”h‘ “4& .
poffefled of a Cheft with divers Jewels, Goods, and Sums Ij’gn;,‘g;f“
of Morney (and declared what in certain) in it, and that the
faid 7720572 1oft them, and that they came to the Hands of
Margery dum fola fuir, that is to fay, 6 fan. 1. Eliz. And
afterwards the Teftator died, & quod pred’ Margeria dums
fola fuit, did convert the Goods to her own Ufe, &c. 'The
Defendants pleaded in Bar-a Releafe of the Plaintiff made .
to them, &5¢. To which the Plaintiff faid, That atthe Time
of the Releafemade, he was within the Age of 2r Years,&c,
on which the Defendants did demur in Law. And the great
Queftion (which was often argued at the Bar and Bench)
was, Whether the Releafe ot an Infant Executor having

roved the Will fhould bar him or not, And it was argued
that the faid Releafe fhould bar him for divers Reafons.
1. Becaufe the Executor reprefeats the Perfon of the Te-
flator, and all that which he doth'is in the Right (and as
in the Perfon) of the Teftator, and not in his own Right ;
and therefore his Infancy is not be refpeéted.
2. The Law which enables him to take on him the
Charge of the Will, and to prove ir, and to bring Ations, (#)1R01.7:2 2,
and to do Things which belong to the Office of an Execu- ﬁ: by Co.
tor, the fame Law enables him to make Releafes and Ac- Biz miant. 15.
quittances without any Regard to his Nonage. As the '2) K. Br. Age 34.
fhall not avoid Leafes or Grants in Refpe& of the Infancy ofznf:f:f Cate
his natural Capacity; nor the Mayor,Bailiffor the Head of any Plowd. 213. 2.”
E 3 other 221.3. 364 b.
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other Corporation fhall not avoid any of their Deeds or
Grants, for the Infancy of their natural Capacity, becaufe
they do them in another Right and Capacity.

3. It would be inconvenient that an Infant Executor fhali
compel the Debtors of his Teftator to pay the Debts to him,
and that he fhall npthave Power to acquit or difcharge them,

(4)CrCarggo. 4. They cited divers Books in th= Tc¢'nt, 16 H.(2)6. Re-

’ leafes 4.5. the Opinion of the whole Court,that g Releale made

(¢) Moor 146. by an (4) Infant within Age, as an Executor, is good, and he

cannot avoid it. And the fame Law is of 2 Releafe made by a

Feme covert Executrix ; and {o the Releafe ofthe Husband is

nought worth, as there it 1s faid, 18 H. 6.4, of 2 Feme covert,

and 18 E.4 1o, of a Feme covert, 21 F. 4.13. & 24. of

an Infant and Feme cavert, and 16 5. 7. 6. But on great

Deliberation, and on Conference had with Anderfon Chiet

Juftice of the Common Pleas, Nricood and others, Jufti-

ces, it was refolved by Sir €briftopher Wray Ch. Jullice,

Sir T homas Gawdy, and the whole Court of King’s Bench,

¢5) Moor 145. that the (4) Releafe was naBar,and principally for 3 Reafons.

Cr.El 43.671. 1. Becaufe, if it fhould be a Bar, it would be a Devaftaviz,
i And 377 Pl and charge the Infant of his own proper Goods.

64.Swinb. . R . p
fg’gg'c;* L“{ém 2. It would do a Wrong, which an Infant by his Releafe

172.a. 4 Leon. can never do.
;szdnes 20 3. In making of this Releafe he doth nat purfue his Office,
i Rol, 730, Cy, nor perform the Duty of an Ex'or : And therefore it was well
Car. 499, 491. agreed, That all things which he doth (¢) according to the
! gr(()')l\./anC]p.lzfg. Office and Duty of anl Ex’or fhould bind him : But Things
Cr.El. 43,671, which he déth againft the Office of an Ex’or fhould not bind
Godb. 29. ~  him, forafmuch as he is within Age. The Office of an Ex’or
‘é)rclzc‘ijf‘? (as appears in 20 H.7.5.2.) is to do his Office (4) truly,
Co. Lit. 172, 2. diligently and lawfully ; and all thefe he breaks when he
1And. 117,177, waftes the ‘Goods of the Dead: But it was refolved, that
;gg: IlRB"ll('f;‘;‘{' on Payment or Satisfattion to an Infant Executor, he might
120, " acquit and difcharge the Debtor for as much as he receives:
(d)8Co. 133. 2. But it was réfolved, That a Monk Ex’or might releafe with-
?:3}11'6;{58?& out Satisfaltion, for his Profeffion would be no Impedim. to
leafe 45. Cr. - the Releafe,21 F.4.13.5.And asto the faid Book of(¢) 16 Hs.
Car. 490 in the faid Cafe of the Infant, it was to be iptended when the
Infant receives full Satisfadtion; for the Book faith, The 47
of an Infant done as Ex'or 5 and he doth itnot as Ex’or when
he releafes,and receives nothing, But the Opin. there as tothe
(f) 1 And. 117 Feme () Covert Ex’trix, was utterly denied, for altho® the be
Kelw. 122.2. b Exix, yet fhe can do nothing to the Prejudice of her Husbamd &
?éigai'a?g' But without Queft. in {uch Cafe the Releafe of the Husb. is’
STt good. Andfo the Doubts inthe Books of 13 E. 1. Fx'ors 119.
s E.3.45.Barbor’s Cafe, 18H.6.4.8518 F.4.10. 21 F.4.13.8524.
2Hq.15.6H.9.6. 7.H.1.13,8 14. are well explain’d. And after-
wards on a Writ of Enquiry of Damages returned after the
tat, of (g) 27 El. cap. 8. Judgment was given for the Plaint.
v w St - " ' ) And

(fg) 1Leon. 193.
§94.- Moorzﬂ.é} )
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And on the faid A& a Writ of Error was brought in the Ex-
chequer-Chamber, where it was unanimoufly agreed, Thur (#)7low.278.b.
the faid Releafe was no. Bar. And fo this Point was refolved iy e '@
by all the Judges of England:Bat divers other Errors were Cafe.9Co.39.2.
affigned and moved as well in the Declaration, as that the R;Y-'“- 481.
Plea was difcontinued 5 and afterwards the Parties agreed, Eo?t?tlfz'ﬁ'g'
and for Error in the Proceeding the Judgment was reverfed. Huee 31~
And note, good Reader, by thefe Refolutions you will bet- /0 '[;;O- s2. 2.
ter underftand the faid Books before cited, €5 alios ejufidem g?o, {,’Wﬂfz"‘a"
Jarine. And Sir Themas Gawdy faid in this Cafe, that an 7 H. 18.infra

) s : . : in Middleton’s
Exccutor might well (4) releafe any A&ion before Probate, Cafe. Fros.

for altho’ he could not have an (2) Aétion, yet the Intereft fyecurors 107,
(¢) of the A&tion is in him (4) 21 E. 4. 24.4.¢. . BrCExecut. 49
9 Co. 39. 3.

Raym. 481. 1 Rol 917.A, 2. Co.Ljt 202.b  Hutr. 51, 10 Co, 52. 2. Wentworthi 1.
Perk.Sect. 522 {¢) Dy. 135, pl. 13. {(d) Br. Execut. 117. infr. in Middlcton’s Cale. 5Lev.ss.
2 Show. 255. Salk.302. .

ey
|

MIDDLETONS Cafe.
Pafch. 1 Jacob.r.

In the Common Pleas.

IT'was adjudged in the Common Pless between Middleton
and Rimot, That an Exor before Probate might (2) re- (a) Plowd.278:
leafe an A&ion,although before Probate he could not (0, have 4 5g; 5, ('ugm:
an A&ion, for the (¢) Right of the A&ion is in hira ; but if in Ruflel's

A. releafes and afterwards takes (#) Adminiftration,it fhould _f"%a ?n(f%g'

not bar him, for the Right of the Adtion was not in him ;o) g17.%
at the Time of the Releale, 7ide(e) 18 H. 6.43.5. Greisbrook’s Co Lic. 292.b,
Cafe, Plow. Com. 227, 298, (f) 21 E.4.24. 4. Two Ex’tors Hut:31.

. . 7 - ¥ Co. 52, 2.
prove the Will, the third refufes, yet he may releafe. /g)Lir. (6;Plow.275 b

177. If 2 Man be bound to pay 2 Sum at a Day to come, a 280.b.281. 2,

Releafe of all AcHons before the Day bars it, yet before the ?n?-‘:; ! %uzi._

Day he cannot have an A&ion of Debt ; and {o the Opinion s Cafe.

of Sir Thomas Gawdy in the Cafe before was now adjudg’d. Ficz. Execurors
.107. Br. Execu-
tors 29. 9 Co,

[See I Sﬁlo 301, 306a I Mod' 213-] 39. ';: 1o Co.

§2. & Raym. -

481 1Rol 917. 2.2 Co. Lit.292 b. Wenrt., s1. Perk.Sedt. 482, () Dyer 135. pl- 13,

1) Moor 119, 126. Swinb.281. (e)18 H.6.23. b. (f) Br.Executors 117, fupra in Ruf

fei’s Cafe. (g) Lit. Se&. s12. f.118«b. Co. Lir 292.a.b.

E 4 HAR:



Cafes of Executors. . PART V.

p— e - St epcrm

4

HARRIsONS Cafe.
Hill. 40 Eliz. Rot. 119,

I the Common Pleas,

Co. Ent. 146. RObert Green brought an A&ion of Debt on-a Bond of

%’- 25. Jenk. 40 L. againft Williane Harrifon Adminiftrator of the
B,‘:S;,ygo Goods and Chattels of 7 homas Sidney : The Defendant

pleaded, that the Inteftate was bound in 2 Bond in the Na-
ture of a Statute-Staple, beyond which he had no Goods,
&¢. The Plaintiff replied, that there were Indentures of De-
Rol feafance made to perform Covenants in certain Indentures,
%d’gm"g;,%zij which were all perflcvjrn_:ed hitherto ; upon which the Defen-
2 Leon.212.  dant demurred. And it was adjudg'd that the Plaintiff
Aol Rep-4o5: fhould recover 5 for a Debt due by Bond fhall be paid be-
Jenk Genea7q. fore a Statute made to perform Covenants, when none of
Cr.Jac.9,35, them then were, nor perhaps ever would be broken, but
ioé-a]lgl-m[ are Things in Contingency, and iz fusuro 5 and therefore.
Cr. Car. 363, Juch Poflibility which peradventure may never happen,
Cr.El 467." {hall not bar prefent and due Debts by Bond ot other Spe-
5“(\:? s 5-8 b cialties. And if fuch Statutes to perform Covenants fhould
Luwinb.3g0, . bar others of their due Debrs, little or no Debts would be
Qwenjz.  paid. "Et nora bege, that it was adjudged in the King’s
Bench by Popham Chief Juftice, and the whole Court, Hill,

42 Eliz. that if a Man recover Debt by Judgment in the

King’s Court, this Judgment fhall be paid before Bonds in

()4 Co. so. b. the Nature of a (2) Statute Staple or Merchant ; for Judg-
6c.a. Cr.Fl.  ment given in the King’s Couryg is higher than fuch Statutes
§75, 736735, which are private Records, and portable by the Conyfee in
ey bis * Pocker. But Judgments given in the King’s Court on
1 Rol.g26.  ordinary and judicial Proceedings, which remain in the Cu- °
Ye(l:v. 29, 133, ftody of a fworn Officer, are Records which are preferred
gwigb.drgg >70.1D Law before fuch Statutes. And the Law prefumes, guod
¥Rep.Q.A. judicium vedditur in invitum; and fuch Judgments fhall be
224. paid before R ecognizances acknowledged by the Affent of the
36H.6.6.a. Part1€§ in any of the K.'s Courts,which may be acknowledg’d
ina private Manner ; and itds not material whether the Judgm.
or Recognizance, or Stat. be firft ; byt be the Judgm. firft
‘ or
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or laft, it ought to be firft fatisfied. And fo it was held by

the whole Court of Common Pleas, between (2) Pemberton (2) Swinb,
and Bar:rai:, Pafeh. 32 Eliz. Rot. »35. which fee before 3% 70
in the End of the Sadlers Cafe, in the fourth Part of my™ 95
Reporis.

Piccots Cafe See 6 Mod s,
Hill. 40 Eliz.

In the Cominon Pleas.

PIggot Adminiftrator of Longfield dursite binove gtarsr. El Got.
of A. Longfield brought an A&ion of Debt in the Corm-

mon Pieas on a Bond againft Gaftoigie and Furthee ; and

(a) averred that 4. Longfield was within the Age of 21 (ﬂ‘i"ll' Rep.
Years; to which the Defendants pleaded an inlufficient Vauzh. 53.
Bar ; on which the Plaintiff demurr’d. And for as much as Cr. ]g ac. sgo;
the Bar was infufficient, now the Queftion was, whether S;'l;‘if'x"‘*‘"
the Declaration were good or not. And the Doubt was, velv. x‘,_g',
When Adminiftration is granted durante mincre £tate, how Dodrin. placit,
long it thould endure, f¢il. to the Age of 21 Years, or to *% 2 Sid. 6o.
what Age it fhould continue. And thereupon the Court

confer’d with fundry Dofltors of the Civil Law openly in

Court. And it was held by them, That Adminiftration Ju-

rante winore <tate fhould ceafe at the Age of () 19 Years; (6)Pofteazs b,

and if fuch Adminiftration be committed, the Executor be- & £l 6oz,

ing of the Age of;; Years, it is void : And for this Caufe :OBII:OWDL 5
t

it was adjudged by the Court, that the Declaration was in- 2 Brownl. 247.
fufficient ; for perhaps the Executor was of the Age of 1y, 2%
= e . . +%6 Co. 6—7. b.
or 18, &r. and within the Age of 21 Years, as the Plaintiff Cr. Car. 516,
hath averred ; and yet the Plaintiff’s Adminiftration was 1 Rol. 526,
determined ;5 for which Caufe it was awarded, that the 2}

Plaintiff fhould take nothing by his Bill. %’;’3’;{6;;;

Cr. fac. s50.
Yelv,1:~. 2 Sand.212. 2 Jones 43 1 Mod, Rep.295. Swinb. 43, 286, 287, 3 ;
¢ ol Rep, zcp. Do&trin. p.acit. §6. ‘ » 7. Hob. 257,

PrRIXCE’s
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s - PRINCEs Cafe.
Mich. 41 & 42 Eliz.

In the Common Pleas.

2 Anderf. 172. IN Trefpals quare q&@ufuw Sregit, between Fobn Prince
Cr.61.718,719. & Plaintiff, and William Simpforz Defendant, the Cafe was
3 Leon. 278. * fuch 5 One Fackfon being poflefled of 2 Term for Years, had
g”) lé"derr‘ Iflue Fames and Fape, and made his Will, and made Fane
32. Cr.Jac. |7, . e
718, 719..  his Daughter (then of the Age of 12 Years) his Executfix ;
6 Co.67.b.  and then devifed the faid Term to Fzmes, then alfo within
fg;’g‘;'yﬁi;g . Age, and died. Adminiftration durante minore #tate of
Swinb. 288.  fame was committed to her Mother who took Husband;
(c) v Anderll ppse5 died, the Husband took Adminiftration of his Goods,
;f; .7?;' Ja: 2nd Told the faid Term, F4ne took Husband; and the Que-
Swinb.288. ftion was, whether the faid Sale was good or not. And in
(7) March 138. thijs Cafe three Points were refolved by the Juldices of the
CrBL7 Coramon Pleas.
(¢)8€o.135.5. 1. That fuch an Adminiftrator duranie minore etate,
(/) ) 6 Co.67.b could not (2) fell any of the Goods of the deceafed,, unlefs
IngrxﬁT %" it be of Neceffity, (5) for Payment of: Debsts, or (c) bona peri-
to1. 2 Brownl.2zra, for ke hath his Office of Adminiftration pro bone &
247, 248-  gommodo of the Infant, and not for his Prejudice. Alfo he
?C-f‘;‘f"; " can't (#)affent to any Legacy, unlefs there be Affets to pay
1Rol. 526, g10. Debts, €5¢. and generally he can’t do any Thing to the Pre-
Moor 462 judice of (¢) the Infant; for the Words of the Letters of
C?u%:‘c‘.ggsg'd, Adminiftration are, Adminiftrationene omnium & [fingulo-
Celv. 128, 130. 71m bonorume ad opus, (f) commoedum, & utilitatem execu-
z Jones 48. " zpic’ durante fun minore @tave, & non aliter, nee alio modo
é&dﬁ,dgkc&‘299”committz'mm, &e.
286, 287. 2. Such Adminiftration doth ceafe at the Infant’s Age of
Hob.251.  (g) 17, asit was adjudged between Piggor and Gafeoign, Hill.
:ro%”léﬁ_ep' 40 Eli%. in the Common Pleas: And there it was alfo held,
z Rol. Rep.. 'That an Infant Executor before 17 cannot affent to a Le-
209. Cr. Car.gacy, €¢. And when Funze within 1y took Husband, if
24§;n§'in_ it had appeared that the Husband had been of full Age,
Dott.placic. 86. then the Adminiftration fhould ceafe, for fhe hath taken
a Husband, who might adminifter as Executor ; but it
. did not appear in the Cafe whether the Husband was of
full Age or within Age. And in this Cafe it was faid,
That Judgment was given in the King’s Bench, Pafche lzz
T ” Eliz.



ParT V. Cafes of Executors. 30

Fliz, between Pere and (o) Feffevies, that where one hath‘ngé’;zCafeE;_
T s . ‘. . - . 22
Goods only in an inferior Diocefe, yet the Metropolitan of |, 5" 1" Je

the fame Province pretending that he had bona notabiliz in roy.

divers Diocefes, committed Adminiftration, this Admini- (zﬂ) o’; ECSO;;;SJ-

firation is not void, but voidable by Sentence, becaufe the ¢}y 247

Metropolitan hath Jurifdiction over all the Diocefes in his 3 Bulftr, 176.
Province ; and therefore it cannot be void, but voidable 4 Lon. 212.

A , : J € T Rol.Rep. 423,
by Sentence ; but if an () Ordinary of a Diocefe commits CrEL i‘;f’

Adminiftration of Goods, when the Party hath dona nota- Moor 145, 693.
bitiz in fandry Diocefes, fuch Adminiftration is meerly SVl‘i’“b- 157
2 R, . . x Leon. 155.
void, as well as to Goods within his own Diocefe as fqp, 4.
elfewhere, becaufe he can by no Means have Jurif Plowd.281.al

diction of the Caufe: And true it is that fuch Judgment g_b)L‘l’elgnW.d;i.'-&

was given. Cr. ElL 457.
See Carth. 143.

"COULTER's Cafe.
Mich. 40°& 41 Eliz.

In the King's Bench. |

T Obert Conlter brought an Aétion of Debt on a'Bond of Moor 527,
4z 1. againft Williawe: Ireland, Execuvorem Teftamenti ?;['.E]" 830
§F witim® wvoluntaris Rick. Hunt 5 the Defendant pleaded, 1 Rol. 922,
that he had fully ‘adminiftred, and fo nothing was in his
Hands ; on which they were at Iflue 5 and the Jury gave a
{pecial Verdi€t; That the faid Richard Hunt was bound
to the Defendant and his Son in a Bond in the Nature of & Cumberb. 8.
Staturc Staple of 500/ and that the Defendant was Execu~
tor of his own Wrong, and had 140/ of the Goods of the
deceafed in his Hands, and retain’d the faid Goods in his
Hands to fatisfy himfelf Part of the faid Debt of 500l
And whether the faid Retainer by an Executor of his own
Wrong was lawful or not, was the Queftion. And it was
objeted, that the Defendant in fuch Cafe might retain for
divers Reafons. / X
1,The Plaintiff hath by his Declarat. ffirmed him /o e Fve-

Ciiroiens
N
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cutorem Teftamenti & ulsim’ voluntatis Rich. Hunt, and the

Jury cannot find againft that which both the Parties have

(%) 33 monéi () agreed in Pleading, as it is agreed in 28 A[ff. 7. (#) 38. in

A, 5(;',4:‘ " Affife, (¢) 9 H.6.37.a.b.in Debt, 1 Eliz. Dy.167. 9 H. 1.3,

Dyer 32.pl. 8. @. b. 'in Refeous, &e. and therefore the finding that he is
(b‘)(i(i)ig?f bf Executor of his own Wrong is abundant end Surplufage.

By Confoion” 2. Altho’ an Executor of his own Wrong cannot retain a-

27. Fiz.  gainft a rightful Executor, or againft an Adminifirator, yet

Am{;‘ 2% . he may retain againft the PL who-is a Creditor as the Def. is,

() w3 & eo porius becaufe he hath affirmed him Executor in his

Br. Verdi@ 3. Declaration, as is aforefaid ; & ideo againft him he fhall

Br. Non et have all the Privileges of an Executor, and fo 7¢fpettive he

fadum 4 (p,ll have againt the one, and not againit the other.

3. In divers Cafes one who is in of his ownWrong fhall re-

coupe and retain, §5¢, 3 H. 6. Damages 18, he who hath a

Rent of 1o/, iffuing out of certain Land, diffeifcs the Te-

nant of the Land, in an Affife brought by the Difleifee, the

(#)Cr.EL 631. Diffeifor (4) fhall recoupe the Rent in the Damages, fo that

Dyerz.pl-7. where the mean Profits of the Land in fuch Cafe were of the

Value of 13/ the Difleifee fhall recover but 3/. 43 E.3. Da-

mages 33. The Difeifor fhall recoupe all in Damages which

he hath expended in amending of the Houfzs, 14 E. 3. Da-

mages 92. 24 E. 3.50. & 14 Aff. pl. 124. acc. 8 AL p. 33.

Rent-Service incurred during the Diffeifin fhall be recoup'd,

9FE.3.8 4 H.7.11. 14.5. acc. and in g0 Af]. . 56. the Wife

hall retain the 3d Part of the Profits againft the King in

Refpeét of her Right of Dower which fhe hath to the fame

{6 Cr.EL 631. Lands. So he who is (¢) Guard. in Socage of his own Wrong

fhall have reafonable Allowances. But it was refolved by

the whole Court, That an Executor of his own Wrong

£} 1Rol. 922. Thould not (f) retain, for from thence would enfue great In-

Cr.EL 631.  convenience and Confufion ; for every Creditor (and chiefly

i‘dgf’;‘:fl o3, When the Goods of the deceafed are not fufficient to fatisfy

104. 1 Mod. all the Creditors) would contend to make himfelf Executor of

Rep.208.  his own Wrong, to the Intent to fatisfy himfelf by Retainer,

{121‘3 17367' 138, by which others would be barred. And it is not realonable that

“Clayton’s Rep. one fhould take Advantage of hisownWrong; and ifthe Law

116. pl. 203. {hould give him fuch Power, the Law would be the Caufe and

Swinb237381. Occafion of Wrong, and of the wrongful Taking of theGoods of

Godb. 217.  the deceafed. And the Law of God faith, Non facias malum

g!'i- 33&: 381w inde fiar bonum, & melius eft omnia mala pati,quam malo

YPlow 820, Confenrire. And it is clear, that all lawful Aéts, (g) which an

;i) Dy.2. pl7. Executor of his own Wrong, or s (b) Difieifor, or Abator,

¢i) Co. {ﬂg &e. doth, is good. And therefore if a Diffeifor or Aba-

s X7 tor endows a Woman who hath Title of (i) Dower, it is

y2 Afl.20.  good, and fhall bind the Difleifee : But if 2 Woman who

Br. Do\?er 55 hath Title of Dower diffeifes the Tenant of the Land,

g:.',iffr":gf;& fhe cannot endow herfelf by Retainer. Alfo if a Woman,

6 Co. 58.a. who hath Title of Dower, occupies the Land as Guardian

in Socage by her own Right, and not as rightful Guardiaf,

€
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fhe fhall not endow her felf de la pluis beale, for that s in 47, Co. 6.4,
a Judgment given in the King’s Court. Alfo if a Woman 3 Co. 78.a.
who hath rightful Title of Dower be party or privy or con- ggg' s 3-233
fenting to 2 Wrong, the (#) Aflignment of Dower to her is 5 E, i o b
void ; as if fhe procures one to diffeife the Tenant of the Br. Dower 15,
Land, to the Intent to be endowed by him. And the naming 2 ng‘” Af-
the Defendant Execuror’ Teftamenti & wltime voluntaris, Co. Li. 35, .
&c. doth not prove him lawful Executor, for {o every Exe- 357.b. ‘
cutor of his own Wrong is named, and there is no other (%), 15&";{3’9’
Form of Writ or Count. And as to the Cafe of Recouper in Plow, 51 a. "
Damages in the Cafe of Rent-Service, Charge, or Seck, 5+ b.

it was refolved, that the Reafon of the Recouper in fuch g?’g’mf‘a*’ ;go&
Cafe is, becaufe otherwife when the Diffeifee re-enters, the () ; Brownl.”
Arrearages of the Rent-Service, Charge, or Seck, woud be 102. Yelv. 135,
revived ; and therefore to avoid Circuity of Ation, and (¢) (‘;\)'1‘861{{‘1"&2”‘
circuitus eft evitandus, & (4) boni Fudicis ef} lites dirt- 3,85
mere, ne lis ex lite oriatur,the Arrearages during the Diflsifin (#) Pofteas;.a
fhall be recoup’d in Damages: But if the Diffeifor ought to (‘fe\cg;t’f +b.
have Common in the Land, the Value of the Common ron. o 0
fhall not be recoup’d, for by the Regrefs of the Difleifee, Carr. 76, 77.
he fhould not have any Arrearages or Recompence for = 8‘:;‘1‘1&’

. . . .Ce 4.
them, as appears in (¢) 29 H.6. 10. And with this Refo- 8. Pernor de
lution concerning Recouper in Cafe of Common agreeth Profits 2.
the Book in 33 H. 6. (f) 32.4. in Riche’s Cafe. And fo (J:)fng Trel-
the Doubt in 16 H. 7. 11. 4. is well explained. And it ap- Fia. Bar. 63.

ears that the Cafe of Recouper doth fland on another Br. Lides 2.
Reafon than the Cafe at Bar,

HARGRAVE's Cafe.

Mich. 41 & 42 Eliz. Casth. 515
In the King's Bench.

BOdy made a Leafe for Years rendring Rent, the Leflce Moor 566.
died inteftate ; Hargrave took Letters of Adminiftra- € El. 718,
tion, and for Rent arrear in his Time, after the Death of the Z'fi},l, 603.
Inteftate, Body brobght an Ation of Debt in the deber &

detinet, 8c. And after Verdict the Def. Counfel moved in

(2) Arreft of Judgm. that the Writ ought to be brought in the (4) sGeo. c.13.

detinet tant’,becanfe the Def, took the Profits in anotherRight,
and
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‘é) Br.det238. and they fhall be Affets in Law. And the Book in (4)
2. 2% 10 H.9.5. b was firongly urged; for there it is exprely
1 Bulit.2;.  held, that in the Cafe at Bar the Writ thall be in the Dez:z-

2%01' RClPHé- net for the Arrearages incuried in the Time of the Executor
Palm, 117, of the Leflee : Yet on good Confideration and Conference

% Cr. El 711, had with other Juftices, it was adjudged, that the Writ
712. Moors66. fhould be in the deber * €5 detiner in the Cale at Bar 5 fof

;zl;f’lc‘sf%ar. when an Executor or Adminiftratof takes the Profits, nothing

225, 226. fhall be (%) Affets but the Profits above the Rent; as if the
Cr.Jac. 238, Land be worth 10/ per Annum, and 5 1. is referved, in that

;t:;’ &5 545 Cafe nothing fhall be Affers but the 5/ above the Rent ;
1 Bulft.22,23. and therefore the Writ fhall be for the Rent in the deber &

Palm. 116,117 Jerinet. Vide Dyer 3 E.(c) 6. 81. acc. But note, that in

i'gl}"i‘;:‘ef;;_ 2ll Aétions brought by Executors, (as Execntors) the Writ
Noy 137, fhall be always in the (4) Detinet only, although the Duty

1 Brownl. 56. gecrues in thelr own Time. As (e) 18 H.8.3. if the Executors
2 Brownl. 202 (£ oo 1 effor bring an Aétion of Debt againft the Leflee for

203, 204, 20§ . . . . . R .
206, 205, Arrearages incurred in their Time, the Writ {hall be in the

Allein3s.42,43. Detinet ‘only, 20 H. 6. 4. 5. In Debt upon Arrearages of

Is_{slftf;s;‘%’s"Account, of Affignment of the Auditors, by themfelves,

Poph.721.  the Writ fhall be in the (f) Deriner only ; for in all Cafes
1Mod.Rep.185. swhen Executors are bound to name themielves Executors in

;;;‘blc 189, any AGion brought by them, the Writ fhall be in the Devi-

Lic. Rep. 142. #2¢z only, becaufe the Thing or Damages recovered fhall be

% Co. 159 a Afets. And it was adjudged, Pafih. 36 Eliz. in the Exche-
2"103253?69" quet, in the Cafe of one (g) Hitcheock, that for an  Efcape

170. out of Execution in the Time of the (/) Executor, on a Re-
1 8id. 266,  covery had by the Executor himf{elf, he fhall not have an
32979- Agion in the deber & detinet, but in the (i) detinet only
1Vent.271,272. againft the She}‘lﬁ; caufa qua fupra. Vide 11 H. 6. 7,85
(b) Moor 566. 16, 35, Harlewin’s Cale.
Cr. EL 712,

Poph. 121. ) .

Salk. 297, 317. [ Note this Cafe of Hargrave has been often denied to be
%) i:leg_ 22. Law 5 Ergo Quare & vide Cro. Jac. 545. Cro. Car. 163,
D;.erS'I?pl..GS.&C' 1 Mod. 185. 1 Vent.271, 292. -1 Sid. 266, 342, 399,
Stile 81. 2 Jon. 169, 170.]

(#) 2 Brownl.

203, 2066. Moor §66. Cr. El. 840, F.N.B. 119.m. 1Rol. 603, Noys2. Cr. Jac. 2z5,
238, 545, 546. Br.Executors15. - (e} 2 Jones1j0. (f) 2'Rol. Rep.132. Cr. Jac
545. 2 Jones 169, 170. 2 Brownl. 203. Cr. Car. 326. Bi. det 9. Fitz. Brief 84. 1 Rol
602 (g) Poph.190. 2 Rol. Rep. 132. Lane 80. Cr, Eliz. 326, 327. Hob.264. Hutt. 79
Cr.Jac. 546, 1 Hob.38. (&) Fi N, B. 1zt.a. () Hob. 272." Jenk, Cent. 3co.

PerTirer’s
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PETTIFER's Cafe.
Hill. 45 Eliz.
In the King's Bench.

IN’ a Writ of Error between Robinfon, &c. and Peztifer, Co.Ent. 263.
the Cafe was fuch: In Debt Judgment was given in the pl. I5.
Common Pleas againft two Executors to recover the Debt 21’8‘)'““ 41
de bonis tefatoris ; upon which a Fieri facias was awarded Lit. Rep. 47,
to the Sheriff to levy the Debt de bonis reftaroris, §&c. where- 2 Sid. 102,
‘upon the Sheriff returned, Nulla bona, €¢. And upon this
Return an Entry was made in the Roll, becaufe zeflarumz cft
that the Exécutors had fold divers Goods of the Teftator,
and converted the Money to their own Ufe, a Writ was a-
warded to the Sheriff, to enquire by the Oath of good Men
of his Bailiwick what Goods (which were the Teftator’s the
Day of his Death) were wafted by the Executors; by Force
of which Writ the Sheriff took an Inquifition, by which it
was found that divers Goods of the Teftator to the Value of
the faid Debt recovered were wafted by the Executors :
And this was returned into Court. Upon which the Plain-
tiff fued a Svire facias againft the Defendants to thew Caufe
wherefore Execution fhould not be awarded of their own
roper Goods. And upon two Nibils the Court awarded Cr.Car. 564
xecution : And thereupon the Executors brought a Writ 2 Infh. 472.
of Error in vedditione executionis, And altho’ it was faid ;,%fmcs 17
that the faid Courfe was ufual in the Common Pleas, and
more favourable than thé ancient Courfe was, for by this
the Devaflavit fhall not be returned by the Sheriff only,
but now fhall be inquired by Inqueft returned, and upon
that a Scire facias ought to be awarded.
‘But it was adjudged that the faid Proceeding was erro- Cr. Car. 520,
- neous: For when Judgment is given againft Executors, and 526> 527, 564,
on the Fi. fa. the Sheriff returns Nulla bona, &5c¢. the Plain-
tiff may have a fpecial Writ of Fi. fa. fEil. that the Sheriff
levy the Debt of the Goods of the Dead, & /7 f7i con-
Jeare poteriz, ther the Executors have wafted the Goods, then
&e bonis propriis : And that is agreeable to Law and Rea-
. 4 fon;

~



Lib. Intr: 11,
11H.6. 16, 36.
Kelw. 22, b,
Noy 124...
Owen 132,133.
Cr.EL 860.

Cr. Car, 528,
Dyer 168.

pl. 17.

i

Cr. Car, 527.
Cr. Car. 520,
1 Rol. 776.

Cr. Jac. 15.
Dyer . 202.
pl. 69.

Cafes of Execcutors. Part V.
fon; to Law, as apbears in 12 E. 3. Executors 93. & 8s.
9 H.6.9.b. 85 5v. 5. To Reafon, becaufe in fuch Cafe, if
the Sheriff makes a falfe Return, the Party may have hig
Remedy by Ation on the Cafe, which is 2 good Means to
force the Sheriff to make true and juft Returns in fuch Cafes,
But by the faid new Courfe, if the Sheriff takes an Inqueft
and returns ir, although it be falfe, yet the Party hath ng
Remedy againft the Sheriff, nor againft any other : And al-
though "a Scire facias in the Cale at Bar was awarded a-
gainft the Executors, yet on two Nzbils returned they fhall
be condemned, and charged of their own Goods, and yet

erhaps had no Notice thereof, the Aétion fometimes be-
ing brought in a foreign County, and fometimes in the
County where they dwell, and yet the Executors have not
Knowledge thereof, which will be mifchievous; and for
thefg Caules the Execution was reverfed, but the Judgment
ftood.

RoBINsSONs Cafe.

Pafch. 1 Jacobi 1.

In the Common Pleas.

a

RObz’nﬁm and others, Exccutors of 7. Robinfon, brought
an Altion of Debt on a Bond againft Robinfon ; the
Def. pleaded that before the Purchafe of this Writ, one of the
Plaintiffs as Adminifirator of 7 R. brought an A&ion of
Debt on the fame Bond in this fame Court againit the De-
fendant, who then pleaded, That # R. made Executors.
who adminiftred ; and traverfed that he died Inteflate s

4 . 'Then
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Then the Plaintiff replied, That Adminiftration was com-
mitted to him pendente lite berween the Executors of the
faid Witi; on which the Detendant demrru’d; and it was
adjudged for the Plaintiff. And this Plea was pleaded by Way
of Eftoppel, and Judgment demanded, if he as Executor
fhould have an Altion of Debt againft the Defendant on the
fime Bond : The Plaintiffs replied, and fhewed the Repeal
of the Letters of Adminiftratioh, 4nd that tHe Plaintiffs are
Executors; on which the Defendant did demur, he pre-
tenling, that forafmuch as one of the Plaintiffs was barred
in the tormer A&ion, that they fhould be barred for ever.
And the Caufe was well d=bated at the Bar and Bench ;and Teasas4
at lait Judgment was given for the Plainuff. For it was 6Co. 7'.'b.‘a.je.';
unanimoulfly agreed, That by the former Judgment the

Plaintiff was barred as to the A&ion of the Writ, féil. to

have any A&ion as Adminiftrator : But although he then in

Truth was Executor, yvet the Miftaking of his Ation isno ;. ¢
Bar nor Eftoppel to bring his true Altion ; as if an Helir pog. pl.65.66:
bring a Formedon in the Difcender, and be barred therein, Dy. 371. pl. 6,
yet he may have a Formedon in the Remainder, or Rever- ! Mod- 2¢7.
ter. See 3 £.5.21. 4 E. 5. Eftoppel 133. 19 E. 5. Eftoppel

227. 18 . 3. 51. 42 E. 3. 21, 2 R. 2. Eftoppel 212. 6 H.4.4.

11 H4.5c. 2 Ro3.14. 21 H. 9. 24. 7 E. 6. Eftappel 162.

Oy
i

{See Fesrer's Cafe, 6 Co. 7. b. 8. 4. and for Pleas of other
Aétions pending, &c¢. See ¢ Mod. 15y, &¢. ih. 4 Co. 55, 40.]

F REsD'
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R E A D's Cafe.

Trin. 2 Jac. I.

In the Common Pleas.

Co. Ent. 144. REA@ brought an A&ion of Debt againft Carser Execu-
pl23. tor of Yorg, which Plea began in the Common Pleas,
Hill. 44 FEliz. Rot. gor.the Jurors found, that the {aid Zorg
made his Teftament and lalt Will, and made one A. his Exe-
cutor ; and the Day of his Death was poflcfled of Goods a-
bove the Value of the Debt in Demand, and died ; dnd
before the Will was proved the Defendant rook the Tefta-
tor's Goods into his Pofleffion, and intermeddied with them
and afterwards, and before the Writ purchafed, the Will was
proved ; and if on this Matter the Defendant fhould be
charged as Executor of his own Wrong was the Queftion,
And on great Deliberation Judgment was given for the
Plaintiff.  And in this Cafe thefe Points were reflolved.
1. When a Man dies inteftate, and a Stranger takes the
Inteftate’s Goods and ufes them, or fells them, in that Cafe
(#) 2Leon. it makes him () Executor ¢f his own Wrong. For although
223, 224. the Pleading in fuch Cafe be, That he was never Executor,
;\Iﬁy"kfé&inb. nor ever adminiftred as Executor; and therefore it was
289 180.Mo.14. 0bjelted, that he ought to pay Debt or Legacy, or do fome-
N.Bendl. 72, thing as Executor: Yet it was refolved, and well agreed
1And. 1. thar when no one takes upon him to be Execut v hath
Dyer 166 b. pon hir xecut.nor any hat
antea30.b. taken Letters of Adminiftration, there the Ufing of the
Goods of the Deceafed by any one, or the Taking of them
into his Poffeffion, which is the Office of an Executor or
Adminiftrator, is 2 good Adminiftration to charge them as
Executors of their Wrong ; for thofe to whom the Deceafed
was indebted in fuch Cafe have not any other againft whom
they can have an A&ion for Recovery of their Debts.
(5) Swinb, 289, z.Wl}cn an J) Ex'or ismade,and he proves the Will,or takes
380. upon him the Charge of theWill,and adminifters,inthat Cafe,
if

1 Sal. 313,
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if a Stranger takes any of the Goods; and claiming them for
his proper Goods; ufes and difpofes of them as his own (2) Swinb:289,
Goods, tha: doth not make him in Conftruction of Law an %b;}SVJinb 299
Executor of his Wrong (2, becaufe there is another Execu- (¢) N.Beal, ;2.
tor of Right whom he may charge, and thefe Goods which M?\.""dl'%-
are in fuch Calfe taken our of his Pofleffion afier thot he I')yc': (62 b,
hath adminiftred, are Affets in his Hands : But (%) altho’ (4) Ldtch1cc,
thére be an Executor who adminifters; yet if the Stranger 207,268 Noy
takes the Goods, and claiming to be Executor, pays Debts; 70y 7 %
(¢) and receives Debts, or pays Legacies, and intermeddles Keb. i1y,
as Executor, there for fuch exprefs Adminiftration as Exe- g’g‘g'(,f,o-,’(af«
cutor, he may be 4, charged as Executor of his own g QCr“”JJ;»
Wrong, although there be another Exécutor of Right 5 and s55. 1Rol.g19.

therewith agreeth 9 F. 4. 13. ;fg)os‘;';f:b- 28y,

3. In the Café at Bar, when the Defendant takes the} Rol. 919.

Goods before the righitful Exccutot hath taken upon him, or (f)21 H 6..

proved the Will, in this Cafe he may be charged as Execu-27. bD-28-26-6
tor of his own Wrong, for the rightful Executor fhall not be %%.);o,yfrxfn:

charged but with the Goods which come to his Hands after 1 Ander( 11.

he takes unon him the Charge of the Will. Note, Reader; N. Benl. 72.
: > Brownl. 183,

thefe Relolutions, and the Reafon of them, and by them g yon -
you will better underfland your Bouks, which otherwile (4)3 Co.135b.
feem primna facie to difagree. 41 E. 5. 13. b. 40 Ed.3.9.9 g"i 39- a.
6 H 4.354 11H 4.8:2.0.84.a. 15H 4. 4. 0. 8H.6.55.0. wair?l)'.?;x&;;z,
19 H.6. 1. b. 21H.é. (f) 26, &l 27. 32H.6.7. a. %3116.21. Dyer 355,,;56:
21FE.4.5. 0. 20H, 5.5.0. 26 H 8. 9. L.8. a. 1 Eliz. Dyer vl 8. 1Keb.

(g)166. 9 Eliz.\b) Dyer 255. And fo the Quere in 1 E)’.g f{;’{;‘;"gg

Meriz (1) Dyer 1cs, 2c3. well refolved. ()1 Rol. 918.
Il)&cz Ph. & M.
[ See the Cafes 112 1 Saik. 312, 55 3135.] 17"_'“ 1o5.pl-7.

- A IR = F oL
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Conftruction of the Statutes of Jeofails,
€9c. Amendment of Records, Fines,
Common Recoveries, €9¢.

uskss *P 1 AYTER's Cafe.

Rep. Q. A. 66.

b e Mich. 25 & 26 Eliz.
In the King's Bench.

(2) Palm. ro1. Layter brought an A&tion of Trefpals againft Warne,
Cr. Jac. 665. Ruare claufum fuum fregit, & (a) pifces (b) fuos ce-
ﬁi)‘vm”"“’pz'r, gc. (without fhewing the Number or Nature of the
a Fifh ;) the Defendant pleaded Not guilty, and was found
Guilty to the Damage, &¢. And now this Term in Arreft
of Judgment it was fhewed, That the Declaration (which
by the Law ought to be certain, becaufe it is in a Manner
the Foundation of the Suit) wasin the Cafe at Bar altoge-

ther uncertain for two Caufes.
(&) 1Vent. 109, 1. It doth not appear by the Declaration of what (¢). Na-

106, 272. ture the Fifth were, Pikes, Tenches, Breams, Carps, Roches, .
1 Rol. Rep. 25 ¢
Hard. 132. . .

Palm. 101. 2. The certain (4) Number of them doth not appear, but
g gl”é ‘8. generally pifées fuos cepir 5 To which it was anfwer’d by the
2 Rol. 1{527-7;42 Plaintiff’s Counfel :

(#)Cr. Car.18. 1. That it was good by the common Law, for the Ver-

Ylow. 128 b. dict hath found the Defendant %uilty to Damages,and there-

2 Rol.Repaéo, fore it is not mow material of what Nature, or of what

270. 1Rol.Rep. Number the Fifh were, but taking of Fifh to Damages, in

gs;rcnl:'{“:”' which Cafe the Verdi@t hath made the Declaration (if it

Godb_'”;o.' wants Form) good.

1 Vent. 272. 2. They conceived that the Declaration in an A&ion of
Trefpafs without expreffing the Number or Nature of the
¥ifh was good enough, foralmuch as the Fifth themfelves
«are not to be recovered, but Damages for them : Asin2o0 H.

() Do&.pl. 87. 6. 19. ina Writ of (¢) Deceit for purchafing and cafting aPro-

§O'H£5§i'l8 a. tettion, and doth not fhew in certain of what Nature the

e Dhedt 13- feft Writ was (as in Formedon, Affife, or other Writ) which
was delay’d by the Proteftion, and yet the Writ was ad-
judged good: And in Trefpafs on the Cafe the Writ w;s,

that
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.¢hat the Pl did retain the Def. pro quadam pecunie fuinma
Solvend’, &¢. without fhewing the Quantity of the. Sum,
and yet held good in 11 H.6.55.5. '
3. If the Law doth require more (4) Certainty as to the 75 poa 213,
" Fifh, then it fhall be intented that the Judges before whom 8 Co. 57.a.
this Iffae was tried, did diret the Jury to find the Defen- 335 139 36+
dant guilty only for the Clofe for which the Declaration was s
good, and not for the Fifh for which the Declaration was
infutficient.
4 Admitting the Declaration was infufficient in the Form
thereof by the Com. Law, and that it was not made good
by the Verdi&, yet they conceiv’d that it was remedied by
the Stat. of 18 Fi. cap. 14. (for the Statute of 52 H. 8.c¢. 30.
doth not extend to Counts) By .which A& of 18 El after
Verdi&ts it is provided, “ That all Defaults in Form inany
“ Writ Original or Judicial, Counr, Declaration, Plaint, Bill,
or Demand, are remedied, and Judgment for them fhall not
be ftayed. And it was faid, that the Omiffion of the Num-
ber and Nature is but of the Form and not of the Subflance
of the A&ion, but the Subflance is for the Taking of the
Fifh ; But it was refolved by Sir Chr. Wray Chict Juftice,
Sir 7. Gawdy and the whole Court again{t the Plaintiff,
And to the 1ft and 2d Objeél. it was anfwered and refol-
ved, That the Declaration was infufficient, and was not made
good by the Verdi&, for the Declarat. ought to reduce the (5)Co Lit.o6
Generalty of the Writ to Particularity, and to declare that ;03 5. Poftes:
which is briefly touched in the Writ in Certainty, to which 38.2.61. a.
the Defend. may have certain Anfwer, and on which a cer- g:ﬁhf&
tain Judgm. may be given, Quia (b) oportet quod certn ves ) p(;(i_’,z;o,
deducatur iz judic’. And true it Is, if this Aétion had been 'zt.Hard. 132,
brought by Original, the Writ fhould be general; but the gg'w L“Cgr"’: a
Declarat. ought to have comprehended the Fifh in (c) cer- 121 123 Cr.
tain; and therewith agree all the Precedents, and 4 H.6.11.0. Car. 18. 573.
where the Writ was Quare pifcem (d) cepir, and declared of LRpk Rep. &
fo many Pikesin certain ; and 2ltho’ the Writwas pifEez in the §i 237> I arch
fing. Numb. yet it was well, for pif’ ¢/t n20men colleliivuin, in 195 Crlac.ss,
which the plural Numb. is comprehended. Zide21 H. 6. 39. 55 fi}:"c"
8. b. acc. that ‘¢) the Certainty of the Fifh fhall be alledged *%" 106,270
in the Declaration; and great Inconvenience would thereof 329. 2 Jones
follow, for unlefs the Iffue hath Certainty with which the '33'1?0&- pl.
y . 37. Relw. 1534
Jury may be charg’d, on fuch a general Incertainty they can-pi. Noy o1.
not be charg’din Atrajnt, if they give a falle Verdill. C. Bendl. 174.
As to the 3d Objell. it was anfwer’d and refolved, That {,d?B" General
. ) rief 9. Doét.
when the Jurors have found the Defendant guilty ( f) geae- jacic. g4, 13 4.
rally of the Trefpafs in the Declaration, &c. That without Firz. Brief =7,
Queftion doth extead to both the Treipafles, and no fuch gf'fB”?f 203.
. P rfauylatingy,
Intendment fhould be taken as was obje&ted : But if the PL (,\Ficz.bricfoz.
Counfel had done wifely, they would have caufed the Dama- Br.fauxlatings.
ges to have been (g) fevered, that is to {av, fo much for the (Xf )I 1%’“"‘7;'
¥ifh, and fo much for breaking the Clofe, and then the Pl \57) Moa)?e';ga:

F 3 fhouid



Conftruction of the Stat. of Feofails, &e. PARTY,

”{ ’“J KPaal{m c. ; fhiould recover Damages for breaking the Clofe, with his

3 L123, e

124. Cr. Car. Coits. . . . ¢

347,148, As to the laft ObjeQion, it was agreed by the whole
Peftea 36 3. Court, that the Omitting of the Nature and Number of the
F 0390 pifh  was a Matter of Subftance, and not of Form to be

g;’)} lzlmrr‘;s;:?;remedied by the faid Statute of (2) 18 Eliz. for Want of

. ACntea_gx. a. b, Form within the faid A& is fuch Matter of C_om‘fe, that
rjac.238, e (3) Clerk might have fupplied and amended without

411, 545, 546, ? A )
$49. 685, 8Co.any Information of the Party, for the Party ought to in-

159.a. Cr. El.form the Truth of the Matter, and the Clerk ought to
810,711,712 draw it in Form : But in the Cafe at Bar the Clerk without
1Rol. 603,927. . t1p

Moor 566, Information of the Party could not know the Nature or
1 Bullt. 22, 23 the Number of Fifh; and therefore it is not Want of Form

Cr.Car 227 within the Purview of the faid A& But Wray Chief Ju-
117. Noy 137.1tice faid, That every (¢) Mifprifion of a Clerk in a Thing,

#Rol. Rep 131, which he might haye fupplied and amended without Infor-
:5;32%}33 38~15F“- mation of the Party, is not remedied by the faid Aé&t: As if
Poph. 127. & Writ be brought againft Executors in the (4) Debet and
1 Brownl. 156 Detinet, this is the Fault of the Clerk 5 but becaufe it is in

:'0}';’”;?:1‘2;?2’ Matter of Subflance, that is to fay, in the Point of the Ac-
206.207.  tion, and not Want of Form, as the Statute fpeaks, it is not

1Mod.Rep.18s5. remedied by the faid A&. So there is a Difference between

:i‘?f‘ﬁ"’c‘;ffz:;f‘ Matter of Courfe and Matter of Subftance, which the Clerk
1Keb. 199 40; might have amended.

1 8id. 266,325, R

379 2Jones 169,

170, Hob. 282,

sVert2zr,a72,

. WarLcorT's
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W ALCDO T,.f C(ZJ/‘H. Ca:sth. 49,
Trin. 30 Eliz.
In the King's Bench.

LLoyd brought an A&ion of Debt in the Common Pleas Leon. 206,
againft WWalcot and the Lady 4rnold his Wife on an Ob-

ligation made by the Wife before Marriage ; the Defendant

pleaded to Iffue, and found againft him’; on which Judg-

ment was given : The Defendant brought a Writ of Error,

and divers Errors were affigned, which were all over-ruled

by the Court ; then one of the Defendant’s Counfel moved,

that the Writ was brought againft them in the Detinet ran-

tum, where it ought to have been in the debet ¢S detinet,

for the Wife who is Party to the A&ion made the Bond her

felf, and the (#) Intermarriage is a Gift in Law to the Hul- (4) CoLitsst.
band of al} the perfonal Goods, and Difpofition of all Chat- 2

tels real, and all thofe he hath to his own Ufe, and not to

another’s Ufe as Executors have. But as againft the Heir of

the Obligor an Aftion lies in the (b) debes &5 detinet, be- (5) Cr.El 350,
caufe he hath Affets from the fame Anceftor in Fee-fimple 7{,33;;]%32299'
in his own Right; fo hath the Husband the Goods and 441 a. 10 H. 7,
Chattels of his Wife to his own Ufe; and therefore the$. b.18id g4z,
Writ fhall be brought againft them in the deber (c) & deti- () 3 Lieon.206.
ner, quod fuit conceffum per totane Curiziz : Theg it was

moved, That it was want of Form, and therefore fhould

be amended by the Statute of 18 Eliz. cap. 14. becaufe it

was but (as it was faid) the Mifprifion of the (4) Clerk, (4) Anteass.b.
which he himfelf ought to have amended and fupplied : ralm. 123,124,
But it was refolved by the whole Court, That it was Mat-

ter of (¢) Subftance, and the very Point of the A&ion, and () 1Bul®. 152.
the faid A& remedied only Want of Form ; which Refolu- Cr. Jac. 546.
tion agrees with the Opinion of /74y Chief Juftice in the 3% 35-3
Cafc before.

F 4 BaAvyx-
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GARDINERs Cafe.
Pafch. * 31 Eliz. Rot 301. e B

Q-'Y-il’ thog d
In the King's Beuch.

not be 21,

. v . . . /YD Ra o
Etween 775! and Gard::cr on Hlue joined, 23 (4 Ju- A \EIBISX”'

rors wcre only returned, whereof 1: did appear and (#7357
give Verdict ; and that was moved in Arreft of Judgment : 2 Browni.2-s,
And on great Deliberation it was refolved, That it was re- Cr. Car. 223,
medied by the Statute of 18 Eliz. cs#. 14. and thereupon anees ;5. 4
};dgment was given accordingly ; which was the Cate which 1 jo0es 245,
Vray Chief Juftice cited in the C.fe next before. S
C:.jac.6.7. Latch g4 Savilizg, 18id. 66. 2 :nate;.v;og.

aag avd ams

BisHOPs Cafe
Pafch. 34 Eliz.
In the King's Bench.

M—J;tl'e-w Bifpop brought an Ation on the Cafe ag:init 1 Leon.21e,
Micizel Harecourr in the Common Plezs by original 211

Wrir, fetting forth that the Defendant in Confideration that f\.%df‘;f'r;*"‘
the Plaintiff had given and delivered to the Defendant a Lyzas 31,
Horfe ; and that the Plaintiff promifed the Defendant that 6 Mod. s,
he, on 90/, to him by the Defendant to be paid, wo.id de- 22533 ==
liver to the faid Mickael an Indenture, iiizcr 7. izm ] uid

ex uia parte, & Agnetem Fazwkener cx altera par:e falt,

€¢. and a Bond by which Z-0. /7 ers and Chriftopher Bi-

Jbop were bound to the faid .4g:e5, &c. in scof. affumed,

and to the faid Plaintiff did promife to pav him go 4 Ter-

mino Trizir. next following: And the Plaintif deciared, 3B i3r 224
and the Writ and Declaration agreed in all but only in this, 228 1 Rol
That v here by the Writ the {2id Bond of sc> /. wasaledzed l: & 4}&}:.2@ )
to be made by 77¢. Wird and Chrift. B:[op, &c. in the Cr. Jac 629,
Declaration he was named Gecrge Bifbop, &e. Ard the Def. 639,

pleaded Nciz /7207, 2nd found againft him, and Judgment ga{?lff‘l‘b;f'

given accordingly.  And the Defendant brought a Writ of .
. Exrar,



Conftruttion of the Stat. of Feofnils, &c. Part V.,

(!4)01 Joues9, Error, and affigned divers frivolous Errots, to which the
1awch 152, Court gave noRegard. And then another Error not aflign-

Noy 83,8;. ed was moved, f&z/. the faid Variance between the original
étRIOIi 764:‘7565 *Writ and the Declaration. For the Declaration in the Com-
T Bol [7{1’?‘:;,'_. mon Pleas always recites the Wrir, by which it appeared
2 Bulftr. 71, that the Writ was Chriftopher Difpop, (who was one of the
Cr. Jac:6, 141 Obligors in the faid Bond) and the Declaration was George
g‘;ﬂég“g;g’ Bifbop. And on that after in nullo errarum pleaded, the
8. 777 Plaintiff by Certiorari out of the King's Bench removed the
1 Leon. 22,23, original Writ, by which the Variance appeared to the Court.

}7§;d?,1;;‘_’“' 3 And it was moved, That it thould be helped by the Statute

Hard. 112.  of 18 Eliz. cap. 14. by which it is enaéted, That after Ver-
Palm. 285.  di& no Judgment fhall be reverfed for Want of Form, &.
(,b{:OE“]zl::”' or for any Want of any Writ original or judicial, or Default
2 Leon.3.  in Procefs: And here wants an original Writ in our Cafe,
Palmer 285.  for the Ation on the Cafe confifts on two Parts, fZil. on
z,}“g'ffz“"g;_ Confideration and Promife, And as to the Confideration,
YOF 44. the Writ and Declaration vary, and fo no original Writ to
Br. Error 166, warrant this Declaration; and if that fhould not be within

{‘:) b%{?_‘ . the Letter of the A&, yet it would be within the Meaning

?e) Firz. Er- and Intent of it, becaufe it was in equal Mifchief. Alfo it
yor 29. was moved, That after in (#) Nullo eft erratum pleaded, no

?}‘)Egg"lg‘.av Writ of Diminution, or Cerziorari fhould be awarded, as it

4 Bulth, 224. s agreed in (0) 7 E.4.(¢c)es.b. (d) 22 E. 4. (e) 28 H. 6.
2Rol. Rep.252. 10, §. but if any fhould be awarded by the Difcretion of the
Cr.Jac. 629, Court, it fhould be only to affure them of the Truth for the
O. Beal. 1. amending the Record in Things amendable, and to falve
1Rol.Rep.432. the former Judgment, according to the Truth of the Cafe,

{’;}nmc.hxgg: but never to reverfe the Judgment, as it would be in our

(z) 1 Jonesso4. Cale.

& 5L 72s. But as to the firft it was anfwered and refolved by the

g’;.jagogfi’n_ whole Court, That this (f) Variance between the original
lacit, 385.  Writ and the Declaration was not remedied by the Statute
elv.109.  of 18 Eliz. nor any other Statute ; and a Difference was ta-~

3 E:’d“téf” ken by the Court when there was an (g) original Writ, which

() 3Bulft.224 in Matter of Subftance varieth from the Declaration, that

Dott. placit.  was not remedied by the faid A&, Quia Cafus omiffus &

B9 2ya, Oblivioni davus, difpefitioni juris communis relinquitir 5 but
28, when there is (b) no original Writ, that was exprefly re-
Cr. Jac. 185, medied by the A&

2;‘;%’.1?_‘,’;2, As to the fecond Point they all agreed, That when the
1 Sid. 84 original Writ is removed (be it before in nulio eft erratum

1 Jones 139, pleaded, or after,) and a material Variance appears to the
E:Z“L'dr?e%%a"r' Court between the Writ and the Declaration, the Judgment
Vide 5 Geo. 1. Thall be reverfed: And fo it hath been done before this
€ap. 13. Time, as Wray Chief Juftice faid.

[See 6 Mod. 206. That this Cafe was not on a nullo e
erratum, bur after 4 Nil dicit & remanet indefenf. Sece
Latch 152, 1 Salk, 269.]

X Tey's
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TEYs Cafe
Trin. 34 Eliz.
In the King's Beach.

7 Homas Tey and Fieanor his Wife levied a Fine to Robers

Drury and Tho. Cannock, and to the Heirs of Robers
Drury, of the Manors of Layerdelalcy, Layer Hretton, and

of divers other Manors, and of a great Number of Acres of

Land, ‘Meadow, Paflure, &c. in Layerdelahay, Layer Bret-

ton, Magna Bretren, Magna Birch, and many other Towns

in the County of Efféx. And in the faid Fine divers Grants

and Renders were made: And in the third Render the
Manors of Layerdelabay, Layer Bretton, and divers other
Manors, & tenementa pr£dil¥ in Layerdelabay, Layer
Bretton, Neverds and Magna Rirch, were granted and
rendred to the faid Thomas and Eleanor, and to the Heirs

of the {aid Zhomas. And by the fourth Render 115 Acres

of Land in Layer Bretton and Magna Birch, were grant-

ed and rendred to Eleazor in Tail, the Remainder to the

right Heirs of Sir Thomas Tey: And after the Death of
ﬂ'%?omas Tey, William Tey his Brother and Heir brought a

© Writ of Error, and affigned Error in¢he Grant and Render

made by Drury and Cannock 5 and that was for the Re-
pugnancy between the third and (4) fourth Render, for (2) jenk.
by the third Render all the Tenements in Layer Brerton Cent. 256.
and Magna Birch were rendred to Zhomas and Eleanor,

and to the Heirs of Zhomas; and by the fourth Render,

certain of the faid Tenements are granted and rendred to

the faid Eleanor in 'Tail, the Remainder to the right

Heirs of Sir ZThomas Teys fo one and the fame Thing

is granted and render’d to feveral Perfons and of feveral
Eftates, and fo repugnant, and erroneous: For it was

iaid, That a Fine is like a Judgment, for a Scire facias "
lies to execute it, as of a Judgment; and oporzer (as Z’m—’g;())_ &t:agé_":_‘
{for faith) Ruod (b) certa res deducatur in judicium : As 303. a.
in Cale where there are two Demandants, and the Court Hardr. 132.

rottea 61. a.
fhould March g8,



Conftrutlion of the Stat.of Feofnils, &c. Part V.

~ fhould adjudge one and the fame Thing to each Demandant
feverally, it would be Error as well for the Repugnancy, as
gg;‘“l':s* 192 for the () Doubtfulnefs to which of them the Court fhould
t Rol. 353. make Execution. As in the Cafe of 3 H.6. 44. 2. where
Moor 864, 865. two Avowants are, and one avows for Rent-Service, and
ghg&"ﬂf ‘%a- the other for Rent-Charge, both the Avowries (4) fhall a-
Manxel’s Cate, bate 3 for the Court will be in doubt to which of them Re-
21 R.2. Fiez. turn fhall be awarded; fo here in the Cafe at Bar, becaufe
£V°X"fy 262.. the fame Thing is granted and rendred in the third Ren-
2 Fine. ) °* der to one, and in the fourth to another, becaufe both can-
Moor 865. not have one and the fame Thing, for the Contrariety and
Incertainty to whom the Court fhall make Execution, it is
erroneous. And it was further objeéted, that a Fine ought
to be more certain than a Judgment, or any other Record,
(¢) Fitz. Fines f0F 2 Fine can’t be receiv’d being levied to two (¢) and to
15, 77. their Heirs, as it isheld in 2 H. 5. 7. 4. 5. & 24 E.(4) 1. 36.
7H.4.7.b.  and a Man cannot acknowledge the Right to two, as it is
i;(.Ea'.;' 36-5 held in 27 E. 3. 79. Neither can a Fine be levied on (¢)
Br. Fines 10, Condition, as it is held in 22 H. 6. But after many Argu-
3LH ‘ b{ments at Bar and Bench, Firfl, it was refolved by them,
3 7’52&;. " That the (f) fourth Render, as to that which was contained-
I Leon.62.  in the third Render, fhould be of the fame Condition and
3 Co. 84.2.  QQuality in Conftruttion as a Charter, or other Conveyance
gg?bh’"gf'a?' between Party and Party, and need not have fuch precife
Fitz. Fines 77. Form as a Writ or a Judgment ; but a Conufance of a Fine
fe) 2Rol. 18. gnd a Grant and Render fhould have the like Confirution
%‘-ﬁf.'[?{nii‘f}', as another (g) Conveyance between Party and Party, for
36. it hath the Words of Grant and Render, becaufe it is a
27H. 8.24.3. Conveyance of Record. And although a Fine may be re-
?;: Fines s, fufed in the Cafes which have been put 5 yet if fuch Fines
Br.Done 3. be‘received they would be good enough in-all the faid Cafes 5
33 H. 6 52.b. for fer: non debuit, fed faltum valuit; and therefore if
¥f;£:;df_€£t6ﬁ?' a Pine,be accepted to two and their Heirs, or if the Conu-
(f) Jenk.  fance of Right be to two, or if a Fine be on Condition, in.
Cent. 256.  gal| thefe Cafes, and other like, the Fine (%) fhall fland,
&)nr!cznslé. and fhall not be reverfed by Writ of Error. 2. In the Ar-
Poftea 45.b, gument of this Cafe, all the Parts of a Fine /i confans
6 Co.66. b.  Jp droit come ceo, &c. were recited and perufed. And it
(2/1) :7 H. 8. yas refolved by the wh.ole Court that there are five (7)
Br. Finess.  Parts of every Fine, that is to fay; 1. An original Writ, for
(i) Il{ﬁym. 71 ‘without ‘k) an original Writ a Fine cannot be levied, as ap-
S‘I’mf"ﬂ‘?_" % pears by the Stat. De (/) modo levandi Fines, that the Order
(k) 2 [nﬂ:i_lglg, of Law will not fuffer that a final Accord be levied in the
i4e I . 7
;.t. Br. Fin7es Levies, &c. 85,97. in Fine. Fitz. Fines 27. 21 E. 4. b. Plowd. 394.
B.N.C. 461. Fuz. Aflitt 13. Br. Affife 396. Fitz. Ervor 28. Br. Judgment Il4, 1300
{) 2 laft. 510, 511, &ec.

King’s
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King's Court without an original Writ; and fo it is held 37! Sagt- 240.
(@) Aff. 17. And on every Writ, by which Land is demand- g:gntr; x’:dg'
ed,or by which Land is to be charged or bound, or which in Br. N. C. 461
any Sort doth concern Land, &¢. () a Fine may be levied. Br. Error 129.
See for that 5 E. 2. Statham Fines, 8 18 E. 4. 22. 8. b. 19 jii¢ g an
E. 4.2 21 E. 4 4.b. 32 E.3. Scire facias 100. in Pre-(5) 2 Intt 513.
cipe, in Warrantia Charte, in a Writ of Mefn, in Quid ju-

ris clamat, Per que fervitia, in Ration® dimif]. & fimilia. |

2. There ought to be a Licence or (¢) Leave to agree, for (;f = Inft.311,
which Licence there is a (#) Fine due to the King, which (4) ) Leon,
is an ancient Revenue of the Crown, and that is (¢) called the 249, 250.
King’s Silver ; and that fully appears by the faid Stat. De f;;e‘;‘;';’f'u
modo levandi fines. And the Entry of the King’s Silver in (¢) Poftes 43.b.
fuch Cafe at the Bar was fuch, Roberrus Drury armig’® dat Comberb. 66.
domine Regine feprem libr’ pro Licentia concordand: cum
Thoma Tey armiger’ & FEleanora wuxcre ejus, de placito
conventionis, de maneriis de, 8c¢. & haber Chirographum per
pacem admiffum, coramn facobo Dier. Er nota bene, The
Ufe is that he in whom the Fee (f) repofes, pays the King’s (f) 2 Inft. 512,
Silver, and not the other Conufee who hath but for Life,
and all the Precedents agree therewith. And note the King’s
Siiver is entred on the Writ of (g) Covenant, and ought to (£) Pofteas3.b.
exprefs, 1. The Sum given for the Licence 'to agree. 2. The "6’;6:‘_ 20.pLig
Party who pays ir, that is to fay, he in whom the Fee re- = =~ =~

ofes. 3. The Plea, and between whom, &¢c. And 4. The

and for which the Fine is paid ; and all this was well ob-
ferved in the Cafe at Bar.

3. The Concord, and that begins thus, Ez eff concordia ta-
lis, fcil. quod pred’ Tho. & Eleancra recognoverunt maner’,

&eo. effe jus, &c. Et notand’ efl, that this is the Foundation

and Subftance of the Fine. For if thereon the (/) King’s Sil- (j’) Co. Enr.
ver be entred, altho’ the Conufor dies afterwards, the Fine is troy, 23'30_
good, as it was adjudged in Carrel’s Cafe, 5 Eliz. Dy %z20.b.2 lofk. s11,
And the Note and the Foot of the Fine are but Abfiralsout 512
of it, but the Concord is the Ground and Subftance of the Fine. & Siﬁ‘,”;'f '

4. The Note of the Fine, and that is but an Abfira& out Dyer8s.b.220.
of the Original and the Concord, and begins in this Maaner, gut‘g 254
Seil. inter Robere* Drury & T io. Cannock querent’, & T ho. Cumbech. 66.
T. 8 E. uxor’ ejus deforcean’ de maner’, &c. unde placit® /
conventionis [ummonit’ fuit inter eos, fcil. quod pred” Tho.

Tey & Eleanora recognover’ maner’, $Sc. effe jus, &ec. But

it was obferved, that in old Baoks the Note of the Fine is

taken for the Concord, as in 12 H. 4. 16. 4. that the (7) (;) Do&rin,
Note of a Fine is pleadable before the Fine engroffed, and Phd[f.: 307
(k) =2 H.6. s1. acc. Bur that is intended of the Concord it r: Fines :;f'
felf; and all the Pleadings in Quid juris clamat, &c. that (k) 22 H.'6.
the Leflee had Fee the Day of the Note levied, are to be 13- & )
intended of the Concord it felf. ‘ Dod. gl- 307.

5. The Foot of the Fine, and that begins fo, that
is to fay, Hec ¢t finalis concordia fatta in Curia

Domini
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Domini Regis, apud Weft. o die Pafthe in quindecim dies;
anno, §c. coram Facobo Lyer, &c. So that the Foot of
the Fine includes the whole, and hath the Day, Year, Place;
and before what Juftices the Concord was made. And 2
*F.N.B.  Tine is faid to be * engroffed when the Chirographer makes
147. 2. v the Indentures of the Fine, and delivers them to the Party
to whom the Conufancé was made. And it is to be known,
that if a Fine is levied of a Reverfion, the Conufee prefent-
(+) B-N.B. }y (4) after the Conufance, which is the Concotd, ought to
200 g6 2. Tue a (8) Ruid juris clamat againft the Leflee 5 for if
6 Co. 68. 2. the Conufee ftay till the Fine be engroffed, he fhall never
Br.Quid juris have a Quid juris claict, for prefently by the Record
Clamat 14-  and Conufance the Reverfion pafles. Zide F. N. B.147. &
ment 25. 22 H.6. 57. acc’. And at the Common Law immediately
%)71.0%.(16. xsl- % after the Fine ingroffed, it was fent in the (¢) Treafury,
Q) F B as appears in 17 £.3.29.4. But now by the Statute of
147. 2 5 H. 4. cap. 14. it is cnatted, That all the Parts of the Fine
?)_Fitﬁ- Scire fhall be (4) enrolled with the chief Clerk of the Bench (whe
(:f)’aﬁa[;e ¢o. s the Cuftss Brevinin) before the Chirographer hath them
out of Court. And note before this Statute the Cuflos Bre-
vinm bad not any Record of the Fine but the Chirographer ;
and nothing remains with the Chief Juftice of the Common
Pleas but the Licence to accord. And note, it is provided
by the fame Statute, that the original Writ fhall be of Re-
cord. And the Ufe is to direét a Writ of Error to the Chief
Juftice of the Bench, another to the Cuftos Brevium, to cer-
tify ranfirips’ pedis finis, and another to the Chirographer
to certify tranferiptum ucte fims. And note that Words
#D,: 89 pl.2. are added in the Writ to the Cuftos Brevium, cum + ommi-
bus eundeim finein tangen’, by Force of which Writ he certis
fies the original Writ. 3. It was refolved that the Conufor
fhould not aflign Error in the Grant and Render, by which
he hiffelf took an Efiate, no more than the Conufee fhall
do in the Conufance ; tor that is to defeat the Eftate which
by the Fine is given to him ; nor fhall the Recoveror brin
a Writ of Error to defeat the Record in which he himfelf
doth recover ; {or the Judgment in the Writ of Error is to be
reflored to all thar which he loft by the Fine or Judgment;
and not to aveid and lofe that which he hath gained by the
Fine or Judgment, 3 E. 3.25.5. A Man fhall not reverfe
) 8 Coso.n. Judgment for Error, if he cannor fhew that the Error is
7Co.4.b T his (e) leadv_antage, 8H.5.2.0. F.N. R, 21. acc’. and
1 Rol. 757, afterwards the Fine was affirmed.

$9, 760, 784. )

alm. 39. 11 Co. 56.2. Jenk. Cent.256,2¢7,286. Fitz. Error 92. Br, Evror 37. $H 5,
2.b. EEN.B.21 t 7H 4162 51 H. 4 88.b.89. a. 2 Sand, 46, (r. Eitz.'84, 107.
Dyer 315. pl. 99 N

DorMERS
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DoORMER's Cafe.

Palch. 35 Eliz
In the King's Bench.

WIlliam Dormer Efquire, Son and Heir of Zeffrey Dor- Common Re-
mer brought a Writ of "Error on a Judgment given in 57 <
a Writ of Entry in the Poft, on which 2 common Reco-, Iﬁﬁ',z; ;;.3’24"
very was had in the Common Pleas, between 7obn Crooker
and George York Demandants, and the faid Feffrey Tenant
of the Manor of Farninghoe cum gertinentiis, 5 fex mefia-
giis, fex cotagiis, duodecim gardinis, 4oo Acres of Land,
65 Acres of Meadow, goo Acres of Pafture, 2 Acres of Wood,
6o Acres of Moor and Heath, and 405. Rent in Farnirghee,
and of one Yearly Rent or Penfion of 4 Marks, exeunt’ de
Fcclefin five reftoria de Farninghoe in Cons® Northamptor ;
and that the Tenant vouched H. the common Vouchee, and
Judgment was given, Ideo confideratum eft quod preditt
Georgius & Fobannes recuperent (eifinam fuam verfus pre-
fat’ Galfridum de manerio, tenement’ & veddit’ pred’ cum
pertinen’, ac de * advocatione Ecclefie pred’: Et quod idem * 2 Vent. 32,
Galfridus babeat de terrva pred Henrici the Vouche?, g4 Poph. 22,23,
valentiam, €5c. In this Record divers Errors were af- ;50_“' ¢p-
figned. 2 Rol. Rep. 67.
1. Becaufe the Writ of Entry was de uno annuali redditu> Co. 3. a.
Sive fenfione quatuor marcarum exeur’ de Ecclefia five retto- Efk&i‘“;g?'
via; it was faid that this was erroneous for two Caufes: Poitea 40. b,
1. Becaufe a Penfion is properly a Sum demandable in the Raym. 1.
(&) Ecclefiaftical Court, and 2 Rent is 2 Thing demandable EE)"{;?;"'S"?'
by our Law. 2. The Demand of Rent, or Penfion in the PR 23
(%) Disjuntive is utterly incertain, and every Precipe ought (4) Poph. 23.
to be of a Thing certain; for although the Grant be in the
Disjun&ive, the Precipe in a Writ of Annuity fhall be of a
Thing * certain. Vide 11E. 5. (¢) Annuity 2. sE.4.6. And CE;I{E ’,1’;2
fee in mly Regorts Sir Rowland (4) Heyward’s Cafe: But (0)2 Co.37. a.
otherwife it is in Aflife. Vide 3 E. 5. Affift 175. 11 Aff. 8. Poftea 41. 2.
& 29 Af. 7. 11 E. 5. Variance 69. Alrernativa petitio non % * <> 37°%
eft andienda.
Anoth. Err.was aflign’d, Thata Writ of Entry in the Poft lies
not
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(=) Unﬁ-éﬂ, not of an Advowfon, as appears by the Statute of /722 2.
?g,*;;,f,j;‘c;;r_ (@) cap. 5. 4 E.3.162. 14 H. 4. 33. 2. nomore than of Com-

237. Poph.23. mon of Pafture, 4 E. 3. 146. 27 H.8.12.4. But the Judg-

l:o(l:tgaﬁ&ha' ment was affirmed by the whole Court. And in this Cafe
Cr. Car)..'z;o. four Points were refolved.

(c) Poph.23. 1. That a common Recovery is not to be compared toa

;DC& f5.b. Judgment or Proceeding in any other real Aétion for three
> Leon 6061, Caules. 1. Becaufe it is now by Ufage and Cuftom become a

62, 67. common Aflurance and Conveyance of Lands, &c. for it may

;}2’“”?“- A be averred to an Ufe; and if Tenant for Life {uffers a com-
,3"f 5% mon Recovety,it isa (¢) Forfeiture. 2. That it is had by mu-

3 . . >
2 Anderf 227, tual Confent of the Parties, €5 (4) confenfus tollit error’, 39 E.

by Lit. 356.a. 51, the Demandant and Tenant confent that two (e) of the
. a,

corny1,  tour in the Writ of Right fhall be Efquires, where by the
Vaugh.s1.  Law they ought to be Knights,and well, becaufe by confent,

2 E“‘l"f("-'- 170 44 E. 3.6.b. Trial of (f) Villenage alter’d from the natural
. Gy 7\;?'33_04" Trial by Confent, 7 H. 6. 7. b. Pleading of a Feoffment in *

3 Co.q.b.  Peeon Condition without Deed and Re-entry is good, if the
(#)Co.Lit37a. other Party confels the Condition, 34 E. 5. Office de Conrr 12.

;88}2';5165?' If 12 be {fworn and one depart, (g) another of the Panel by

2Rol Rep.353 confent may be {worn, and with the 11 give Verdiét, 11 H. 6.
i Bgmd-.“& 13. The Court ina Quare Impedit by Confent may give lon-
Y;)o. Ve 429> ger Day than is limited by the Stat. of Marlcbridze,t (1 Hg.
39.E.3.2 b. TheSrat.of 2 E.3. and 20 Z. 3. |f provide, That neither for the

) Godb. 419 Great Seal (b)nor Petit Seal, Juftice fhall not be delayed;
Raym. 370, yet when the Matter doth concern the K. only, if he com-

* Dotk pl. 176 mand it, it may be {tayd, F. N. 8. 21. 5. 27 H. 7. A Tenure
() G&‘*“- &9 may be created at this Day by Confent of all, notwith{tand-
S 3o ng the Stat. of Quia emprores terrar’, 6 E.6.Dy. 18. By
2 [nft. 123, 124. fpecial Confent of the Parties, a (7) Re-entry may be for De-

fizE3-c 8 fault of Payment of Rent witheut Demand of it. And divers
(h)ch:. wop " other Cafes were put where Confent of the Parties fhall alter

249.d. the Porm and Ccurfe of the Law. 3.Otherwife no Affurance

(é’ g@lm;“r”- could be of an (k) Advowfon, (/) Commons in Grofs, &c. to
£ Rol. :ffg_' bar Rem’rs or Rev'ns expeétant on Eftates-tail: The fame

(81 Mod.  Law of Common of Pafture, Franchifes, Liberties and Privi-
Rep 250 leges,asto have Felons Goods,&c. Waifs, Strays, &c. Ex fepe-
’iaopﬂftgf,‘;g_ aumero necelfitas vincit commun® leg’, & quod neceffari’ eft li-
2 Rol. Rep. 67 ¢it’ ¢ft. As if two Jointenants (#2) be of Liand to them and to
]egk Cenc.257. the Heirs of one of them,they fhall not join ina Writ of Right.
e :7'0, But 2 Jointenants to them and to the Heirs of one of them
Raym.71. of an Advowfon fhall join in a Writ of Right of Advowfon.
; l}‘}’éfke%*:é' And the Reafon of the Difference is, becaufe in the ﬁrﬁ.Cafe
257, Poph, 25. they have feveral Ways and Remedies, as it is agreed in 46

(m) Br. Jointe- E. 3. 21.b. But in the other Cafe, if the Tenant for Life

?a“xfs& 1o p, fhould not join with him who hath the Fee, neither the one
,7;) 250 * nor the other would have any Remedy ; and therefore in

2'Leon. 60.  fuch Calfe, neceffitas vincis legem. Vide 21 E.3.27. & nota
o Leon. 123, Diffum de Stone there. Vide Six William Pelbamn’s (n) Cale

99F27%  in the firft Reports, -
I 2. As
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. As to the Demand of the (%) Rent, or Penfion of four
Marks iffuing out of the Reflory, it was refolved, That
the Writ was good enough, for here ig not any () Incer-
tainty, for one of two feveral Things is not demanded, but
one Thing only is demanded; for the Demand is of a
Rent or Penfion of four Marks, fo that there is not but
one four Marks. And in this Cafe 7eddizus and penfio, as
this Cafe is, are [onyma. For thefe later Words (exeunt’
de refforia) prove it to be a Rent, for if it was but an An-
nuity, then it would not be iffuing out of the Reétory, but
the Parfon in fuch Cafe fhould be charged in Refpeét of the
Refory. And in 11 E. 5. (¢c) Aunuity -7. there one

41
{a} Poph. 23~

‘z) Palm, 15 -.

(c) Anrez ..

granted by Deed quandam annuam penfionem unius robe2<e 57 2

Ppretii unius marce, vel ungm marcam. 22 E. 3. 4. Lacy's
Cafe, there an Abbot granted guandam annuam penfionem
&c.and F.N.B. =31. H.the Writ is de annuali penfione : B
which it appears, that penfio & annuitas, or annualis red-
ditus are all one, and principally in the Cafe at Bar; when
it iy alledged to be iffuing out of the Re&ory. Apnd if a
Writ be brought de redditu, ffve annuitate, exeunt’ out of
the Manor o? D. it is good enough for the Caufes aforef,

3. It was alfo refolved, that common Recoveries ate fo
uﬁfal, and their Form and Order of proceeding fo notorious
by Appearances the firft Day, and gratis, €. that the Law
takes Knowledge of them ; and therefore the Judges ex Of
Sicio, without Allegation of the Party, fhall take Notice that
they are Recoveries had by Confent of the Parties for Aflu-
rance of Lands as in Wimbifbe and Talbey’s Cafe; Plow.
Com. 56, A Recovery in Formedon appeared to the Judges to
be by Confent of Parties, becaufe the Tenant was not ef-
{oined, nor demanded the View, ¢, but appeared she firt
Day and confefled the A&tion. Vide Plow. Cosnm. 515.in
Stowel’s Cafe, that the /d) common Ufage in the Cafes of
Recoveries is to be allowed, and that inthem the Intent
of the Parties is to be obferved. .

G Rows

Co.Lit. 155. a2

(4) 2 Co.74.2;
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RowrLanND’'s Cafe
Mich. 35 €9 36 Eliz.
In the King's Bench.

!N an FEjeltione firme between Fobn Rowland, alias Steys
ner, Plaintiff, and William Fames, and William Sherive,
Defendants, of Lands in . in the County of Forcefter, on
Not guilty pleaded the Jury found for the Plaintiff : And now
it was moved in Arreft of Judgment, thaton the Venire fa-
(a) Cr El310. gjgs no Return was indorfed, nor any (#) Name of any Sher.
;%?1'[{{25;. '* appeared on the Back of the Writ, mec guod executio brevis
Cr.Jac 188, pred’ pater in quodam panello, €5¢c. but a Panel of the Ju-
ﬁgi,glfs-s So ry with their Manucaptors was annexed and fewed to the
Cr. Car. i3y, f2id Writ; and alfo a Zales was awarded, and a Panel of
Cr.EL 466,500 the Tule: annexed, but no Return of them, nor Name of
fos 6N°Y8; 3 Sheriff to it, but the Poffez made Mention tha:t’they were
Yo 1in " returned by the Sheriff per mandarum Fuftic’. Bue it
Paim.152.  was moved that that would not ferve, for the Sher. ought
2;{13‘6-6- B op, [0 return the Jurors, and the Zales alfo 3 and where there
1701204 59 is no Return, it is not remedied by the Statute of 18 EL
€4p. 14. nor by any other Statute, but infufficient Re-
turns, or which wants Form, &¢. And therefore a notable
Precedent was cited, and Judgment given in the Common
Harbert Bar-  Pleas, Trin. laft paft, between Harbert Barney and others
Ao Plaintiffs, and (5) Walkley Defendant, Trin. 35 Eliz. Rot.
Banco. ‘1251, which follows in thefe Words, Poftea continuato pro-
(0Cr.EL 310, ceffyy inter partes pred’ de placiro predit per Fur’ pofis'
Rel2ot ide inter eos in refpelt hic ifyue bunc diem, $¢.” Er modo
que bunc diem, &c. o
ad bunc diem venerunt tam predict H. B. &c. quam pred’
FW. per attorn’ fuos pred’ : Et fuper boc idem Fobannes W.
cur’ hic dar’ intelligi, quod quoddam breve de Venire facias
hic-duodecim, Ec. inter paries pred® de placito pred’, adie
Suntle Trin.in tres feptiman’ ultimo preteris’, retornas’ fuit
album, & abfque aliquo inder(amento five ferifrura [uper
dorfinn éjufdem brevis in ligulis Civitatis Glouc’ annex’, ar-
rawar’ inter brevia de tres feptiman’ Sanfle Trin’ re-
manen’ affilar’s nullamque faciend’ mentionem [uper breve
dlud de  aliqguo Vicecomite, qui retorw brevis illius

WATYan:
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warrantizaret, nec quod execurio pater in AiEF panell’ eidemn
brevi anuex’; petendo quod breve illud una cum panell’ de
wominibas Fur' & proceff. inde retornat’ ad.ihilent, & pro
anllo labeantur. Super quo brevi pred oc dorfo ejufdem
brevis, una cumn panell’ annex’, per Fuftic’ bic vif. & in-
Spelt dilt allegacio diéti Fobaw Walkeley comperta eft vera.
Ldeo confiderar efl; quod pred breve de Venire fat’, ac pa-
nell eidem brevi annexar’ mecnon totus proceffus fuperinde
vetornar, adnibiléntur, & pro nyllo habeantur. Et fuper
boc pred’ H. B. &c. petunt breve Doinine Reg’ Venire fa-
cias de nove bic duodecim; ¢, ad triandum exitum pred’
fuperius suntiam 5 & eis conceditur: Ideo preceptum eff
Vicecoiniti, quod venire faciar de novo bic in craftino Santf
Trinit’ duodecim, &c. per guos; &c. And note, that the
faid Exceprion was taken after Verdi&; as in our Cafe at
Bar. And fee the like Precedent, Mich: 32 H. 8. Rot. 114.
tn the Com. Pleas: But there Curiz advifare vulr. And it
was moved in the Common Pleas, 35 Eliz. in the faid Cafe
of H. B. that the faid Writ on Examination might be en-
dorfed and amended ;5 jed won allocatur 5 & judicium ut fu-
pra. And o it was prayed in 32 H. 8. but there Caria ad-
vifare ouit,

7he Countefs of Rutland’s Cafe.
Mich. 34 & 35 Eliz.

In the King's Bench.

I'N Debt on 2 Bond of 500 /. brought by the Countefs 6f
Rutland : The Defendsnt pleaded to Iffue, and it was
found for the Plaintiff. And now in Arreft of Judgment it
was fhewed, that one Rober: Mooie was returned on the
Venire facias; and fo named in the Diftrefs, but in the
Panel before the Juftices of Nif7 prius; by Mifprifion he
was named (#) Rober't Mawre, atid {o on the Poftea 5 upon () 1 Ral. 197.
which it was faid, that a Stfanger,who was not return’d,was &;‘; ‘i b.
fworn eand gave Verdiét; for which Caufe Judgment 1Rol.l§ep'. 200..
fhould not be given. But it was refolved by the whole2Rol.Rep. 168,°
Court, that if it could appear by Examination that his 3

2 right
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right Name is Robert Moore, {o that he is well named in
{a) 8Co.162b. the Panel on the (4) Venire facias, and alfo that he is the
i{:;;'zg;'_ IRl fame Man who was returned, and was {worn, there the
Rep. 163, 483. Poftea fhould be amended. And to this Purpofe, wide 9
Polteass.a. F. 4. 14. by Danby, & 19 H.6.39. Tit. Amendment Br.
Rolagy. 00 "2y H.6. 5. by which Books it appears, That if one be
well returned in the Panel of Penire Jgaaz'as, and mifnamed
in the Diflringas, or Habeas Corpor’, That it was not a-
mendable ; but the Procefs againft the Jurors was difcon.
Cr El. 57,222 tinued : But at this Day after Verdict Judgment fhall not
2;‘}}'8&“3"3"‘ be therefore ftayed, for all Difcontinuances are remedied
21 Jac cap. 13. by the Stat. of 52 H.8. and 18 Eliz. But at this Day, ifa
Cr. Jac. 457, Juror be mifnamed in the Panel of Penire facias, altho’
‘;fg' xcﬁ'ol(’a;' he be well named in all the fubfequent Procefs, it can-
s "#*% not be amended. And fo it was adju g'd M. 358 36 Eliz,
in the King’s Bench in Codwel’s Cafe ; and afterwards the
Sheriff was examin'd, and on Examination it appeared that
the true Name of the Juror was Roberz Moore, and that
the faid Robert Mbore who was returned appeared and
gave his Verdit 5 and thereupon for the Reafon aforefaid,
the Record of the Poffes was amended by the Opinion
of the whole Court, wiz. Popbam Chief Juftice, Clench,
Gawdy, and Fenuer.

CoDWEL's Cafe
Mich. 35 & 36 Eliz.

In the IKGng's Bench.

1Rol. 197, 198. I N an Appeal of Mayhem between Fobn Codwell Plain-
g&i‘l‘,_’xg‘; tiff, and Zhomas Parker Defendant, the Parties came
185. Moor 762. to Iflue, and the Jury found for the Plaintiff; and now
CrJacss7,458 it was moved in Arreft of Judgment, that there was Va-
g;l'n(;a;é;"lz riance between the Panel of the Penire facias and the
"0 Diftringas and Poftea in the Name of one of the Jury, who
appeard and gave Verdit; for in the Panel of the Penire
Jacias he was named Palus Cheal, and in the Diftring’ and

. ' Poftea
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Poftea he was named Panlus Cheale; and becaufe the ) 1 Rol. 197.

Name of the Juror (2) was mifnamed in the Venmire fa- erg. 4‘4;‘)“&
cias, and efpecially in his (4) Chriftian Name 3 therefore ( ar. 32 203,
the Judgment was arrefted ; but if he had been well named $§3-CV-E|-657.
in the Panel of Venire facias, and mifnamed on the Z:- zc-rf’Jigi’sglfé
(tringas or in the Poftea, there on Examination it fhould 353, 354,396,
be amended. 457, 458, 653,

654- 1RoL.Rep.
474, 375 Hutt. 81. 3 Bulft. 175, 180. Hob. 328, 1 Leon.278. Owen 61, 62. 1 Sid. 66.
1 Keb. 182. (¢) Cr.El256.

N ICHOL S’J' CtZ/é. 3 Salk. 301.
Mich. 37 & 38 Eliz.
In the King's Beﬂvch.

CHapzhrlain brought Debt againft Nickols on a fingle Jenk Cent. 257
Bill ; the Defendant pleaded Payment without Acquit- Cr.EL157,455,
tance, on which they were at Iffue, and found for the Plain- 67> 716: 884
tiff; and although P ithout Acquittance i Ly Mok
5 and although Payment without Acquittance is no Plea, 229, 230. Moor
and Iffue is joined on a Thing not material 5 for if the De- 12, 692. Dy.6.
fendant hath paid the Sum without Acquittance, yet the pl. 3. 1 Rol,
finole Bill P X 243. pl. 4. Cr.
ingle Bill remains in Force : But forafmuch as there was Car.27,78.
an I{fge_ oined on an Affirmative and a Negative, which CrJac. 86,377,
Iffue is found for the Plaintiff; it was exprefly helped by 437,447, I;It:ly
the Stat. of 32 H. 8.8 18 Eliz. and on that the Plajmi&'I;'s. 1.]onisc‘
had Judgment ; on which Judgment 2 Writ of Error wag 140, 141. Hob.
brought on the new Statute, (#) and there on good Confi- fgl,(gg, .
deration the Judgment was affirmed. Quod #ota. Winch 56 °

Hatt. 54.
3 Bulftr. 301,302, O. Benl, 127. Hard.2,3,40. Lane 81. Style1s8. (#)27 E,l? ¢ 3.

G 3 Bonun’s
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BOHUN's Cafe. = ...
Mich. 38 & 39 Eliz.
Inn the Comman Pleas.

N 32 H. 8. Grey and Elizaberh his Wife being feifed ip
the Right of the faid Elizabeth, of the Manor of Em-
poles in Welthall in Suffolk, in the fame Year levied 2 Fine
thereof to Nicholas Bobun Efq; and his Heirs, by the Name
of the Manor of Empoles, and of a great Number of Acres
of Land, Meadow, &Jc. according to the common Form of
Fines; apd the Manor and Tenements were valued at s0
Marks per Annum ;5 {o that the Fine in the Hamper was
26 5. 8 4. which was endorfed on the Writ of Covenant ; and
always the Fine pro licenria concordandi (which is (a) call’d
the King’s Silver, or the Poft-Fine) is the Fine in the
Hamper, and half the faid Fine more. As in this Cafe the
Fine in the Hamper was 26 5. 84. and the halfis 13 5. 4 4,
in all amounting to 405. and yet the Clerk made the En-
try of the King’s Silver in this Form, Nicolaus Rohun ar-
wiger dar’ Dom’ Regine 40 5. pro licentia concor dandi, .
#n placito comventionis of fo many Acres of Land, Meadow,
&¢. leaving out the Manor, and following the other Words.
And for this Mifprifion 4/dam who was Coufin and Heir of
the faid Woman, brought a Writ of Error in the King’s
Bench,and the Tranfcript of the Fine was certified. And Er-
ror affigned (amongft others) in the faid Point, becaufe the
King’s Silver was not paid as well for the Manor as for the
Tenements. And after that, the Judges of the Common
Pleas were moved to amend this Fine in open Court ; and
becaufe it appeared to them on Examination and Sight of
all the Parts of the Fine, that it was only the Mifprifion
of the Clark who entered the King’s Silver, and that the
faid Sum of 40 5. was in Trath the Fine as well for the Ma-
por as for the’Refidue, And always the Value entered on the
ack of the Writ of Covenent is the Warrant for the Entry of
the King’s Silver 5 and altho’ the Tranfcript of the Fine
was removed by Writ of Error; yet forafmuch as tge
, oot yet K o Body
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Body of the Record did remain with them,they unanimoufly

agreed, That the faid Entry fhould be amended, and madein oftea 39. a,
a Writ of Covenant of the Manor aforef. and of all the Acrcs, 2 >1d- 93
&c. as it ought tobe. And afterw. on Diminution alledged coph- 102,
in the Omiflion of the faid Manor, in the Entry of the K s

Silver, 2 Writ was direfted to this Purpofe to the Ld. Ander-
Jon, who one Day this Term moved all the Juftices of Ser-

jeants Inn in Fleezflreet to know their Opinions concerning

the faid Amendment in this Cafe, pending the faid Writ of

Error. And it was refolved by Popham Ch. Juft. of Engl.

Periam Ch. Baron, Clark, Walmfley, Fenner, Owen and

Ewyns, that the faid Entry of the King's Silver fhould be
amended, and that pending the Writ of Error. Alfo where

the Writ of Covenant fhould be Zeffe meipfp, the Writ

was, Dede meipfo, which was infenfible and viticus ; and

that was alfo amended by all their Opinions. ’

- Note Reader, thefe Precedents and Refolutions of the

Juftices following in the like Cafes were fhewed tothe

faid Juftices before they refolved of the principal Cafe.

In Effex, Dowling’s Cafe, &c. Finelevied Hill. 6 E.6. cer- Dowl. Cafe,

tified in a Writ of Error, Mich. 24 €5 25 Eliz. and certificate Tr-26. El by
by Writ of Cortiorari Pafth. 16 El & Trin. 16 Bl ex affenfu *hy e Joltices
omninm Fufticiar’ de Reg’ Banco, & Coin® Banco, & Barow’ Godb. 103.
de Scaccario, pending the Writ of Error, Proclamat. endorfed
Jup® pedem finis were amended according to the Proclama-
tions on the Note of the Fine remaining with theChirogra-
pher, ut patet per record’, The Juft. of the. King’s Bench
were then Wray, 7. Gawdy, Ayloffe and Clench 3 and the
Jultices of the Common Pleas then were Arderfon, Mead,
#Windbam and Periam, and the Barons of the Exchequer
were Manwood and Shute.

2. In Kent, Kettle’s Cafe. The Return of the Writ of Co- Ketrle’s Cafe.
venant was, O&F Purif. 31 H. 8. and in Truth was ingroffed Mich. 27 & 23
Trin. fequen’ but was entred thus, f&. & poft conceff. & re- Fl.byall the
cordat. incraft’ Santt Trin'y ann. 30 H. 8. where it fhould be Jultices.

32 H. 8. and thereupon a Writ of Error was brought; and
gending the Writ of Error, the Juftices of the King s Bench,

y the Refolution of Wray, Gawdy, Clench, and Shute ( fe-
dente Curia) the Record ‘was amended in thefe Words, £¢
poftea conceff. craftin’ Trin’ 32. And on that Reguly intre-
tur in Reg’ Banco Term. Mich. 27§ 28 Eliz. And it ap-
pears by the faid Rule, that the Juflices of the Com. Pleas,
that isto fay, Anderfin, Periam, Windbam and Rbodes af-
fented to it'; and Rbodes faid, that there was a good Pre-
cedent in 30 H. 8. ubi pes finis was amended by the Note
and the Proclamations, §c.

3. Morgan’s Cafe in the County of Oxford, Certificat’ 1.0t# Morgan’s Cafe.
Fudicis, (. Concordia parsium fuit in bis verbis, In Pracipe %ill‘- 38 El. per

: G de S de Com,

Banco,
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de duabus partibus Relor’, € de duabus part’ tenems’, &
er vitium Clerici feriptor® in concordia, deforcian’ recognovis.
partem ultim’ quam, Ee. & pes finis, & nota cum Chiro-
graphar’ relle ingroffant’, viz. recognovit partes quas, ut il-
las quas, §c. Et penden’ fuper hoc breve de errore, Hill.38,
Eliz, emendatur certificatio Fudicis per notam & pedem fi-
nis, per Curiant, before Judgm. given in the King’s Bench ;
and thereupon the Plaintiff in the Writ of Error moved the
Court of Common Pleas, that forafmuch as the Writ of Er-
ror was depending, that the Pine might be iz flatu quo
prius before the Amendment, as it was certified before the
Writ of Error certified. And the Juftices of the Common
Pleas, feil. Anderfon, Walmefley, Beaumont and Owen de-
nied the Motion, 'and awarded that the Amendment fhould
ftand, although it was after the Writ of Error brought.
ﬁ?;”’sgcg{% _ 4. In Suffolk, Dosen’s Cafe, Mich.38 & 39. by the Mo
Eiz, ‘pge, Cur” tion of Williams Serjeant at Law proclam’ pedis finis were
de Com'Banco. amended per proclams’ note, in bis werbis, fuper pedem finis
o proclan?’ was indorfed to be made 30 Fuliz, which was after
Trin’ Term ended ; & fuper motam finis fuit 30 Fun. and
well and duly done, & emendarur per Curiam after Writ of
Error broughr; and that affigned for Error. And fo in the
principal Cafe the Roll of the Entry of the King's Silver
was amended (a Writ of Error depending and that affign-
ed for Error) according to the Writ of Covenant, the Note,
the Foot, and the Certificate of the Judge in thefe Words
(de manerio de Empales cum pertinentiis ac) which by the
Negligence of the Clerk in the Entry of the King’s Silver
were omitted in the Roll and are plainly extant in the Writ
of Covenant, Note, Foot and Certificate of the Judge : And
becaufe i1 appeared that the whole Sum was paid to the
Queen as well for the Manor as for the Refidue, and fo
po Prejudice to the Queen, it was amended, uz fupra.
Payo's Cate, 5. Mich. 338 34 Elis. between Pain and Covert; the
gﬁfh_ 13 & 34 Records (before Amendment) were in Com’ Suffex, and
iz per Cui’ amended, and made Kanc' as the Truth was; & duo alit
fie Com Banco g5 M. 53 €5 54 Elin. were amended, and pro civitate
Eborum, made Fborum. ‘
Wealch’s Cafe. © 6. Suffexr, Wealch's Cafe, Cegnitio Fudicis, the Town in
which, &80, was to be Saleburf, as the Truth was, and the
Writ of Covenant, Note and Foot were Caleburft, & emen-
datur, and made Salebur(t per Curiam. Fr notandum eft,
Ruod tales emendationes per mandatum Curie iptrantug, in
gofo Recordi per Regulam Curie, ‘ s

FREE
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FREEMAN'S Cafe.

Pafch. 41 Eliz.
In the King's Bench.

ERror by Smirh againft Freeman in a Recovery in Cr.EL 462,
Wafte : The Writ was in Recital of the Statute of 8 Co-163. 3,
(4) Gloucefler, Quod nullus faciat vaflum, venditionem (ouacngion
&9 (B) deftrittionem, &5¢c. where it thould be deftruttionem. de Statutes.
And in that Error wasaflign’d, and it was prayed that this -
original Writ might be amended, being but the Mifprifion (#) 6dE'G’1'
of the Clerk, who hath miftaken a Werd in the Statute of c;?ffc:p_ P
Gloucefler, on which the Writ was grounded. And the Mif- 2 Inft. 295,
rifion was only in a Letter, that is to {ay, deftrittionem 3;"’!,8‘13-
¥or (¢c) deftruttionem. And the whole Court on good De-(“), c B
- bate and Confideration af two feveral Times refolved : (c) 2 Bulk. g1,
3. That it was a Matter of Subftance; for Zifiriftio is a g"' El. 6462.
Latin Word, and alters the Senfe of the Statute. 2. That (5 hud’s,.
it could not be (#) amended by any Statute, for Matter of Cr. El 452,
Subflance in an original Writ is not remedied by any Sta- 644
tute, but Matter of Form only. _
Note well Reader, on Confideration of the Statutes of
{¢) 14 E. 3. cap.6. Stat. 1. 9 H. 5. cap. 4. 4 H. 6. cap.3.(e) 8 Coaspa;
8 H 6. cap. 12. 32 H. 8. cap. 30. & 18 Ehs. Cap.'14. &3 P
If = Writ original ac this Day wants Form, or contains =~ 0"
falle ZLatin, or varies from the Regifter in Matter of
Form after Verdi&, no Judgment fhall be flayed or re-
verfed. But if it wants Subflance, as in the Cafe at Bar, al- Sec the Stat.
though it be by Mifprifion of the Clerk, it is not remedied 5 Geo- 1. c-13.

by
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by any Statute. Vide 3 E. 6.86. 10 E. 3. 482, 553. 41 E.
3.14. 45 E.3.6. 4 H.6. 16. 7 H.6.40. 21 H. 6, 8. 40 4f.
26. 11 H.6.34. 29 H.6.6. 27 H.6. Amendment 34. 28 H,
6.8. 2Hy.11. 9H.7.16. 9 H. 7. 19. 34 H.6. 26. 35 H,
6.10. 30H.6.4. 8E,4.4. 10E. 4. 12, 11 E. 4. 14. 22 E.
& 21,47. 13H 7.21. 14 H 7. 13. Vide Mich. 3 E. 6.
Bendloes, the Juftices of the Common Pleas, in a Writ of Par-

{#)8Co.160.2: tition, added the Word offenfurus, () which was omitted:

hﬁgf;‘:‘ *#  And in a Writ of Aiel they amended this Word (#) Ave, and

Dall. 5. pl. 9. made it Avze,

N. Benl. 33. -

pl. 53. O.Benl.3, pl.g9. (&) 8 Co. 159.b. Moor 5. 1 Anderf.22. N. Benl. 33. pl. 3.

O. Benl. 3. plo.

* 1 5alk. 53; * GAGE s Célf&

Trin. 41 Eliz.
In the King’s Bench.

Jenk Cent.248. IN a Writ of Error by Gage againft Tawyer to reverle 2
C]°' E§62{°'I Fine levied 4 Eliz. and affigned for Error that the Writ
oor ;7X 7 of Covenant bore Teftz 24 Aprilis, returnable 15 Pafch.
Cr?‘. El 740. (which in Trath was the 15th Day of 4¢7il) and {o the Re-
Salk. 52, 53+ qurn before the Zeffe. And it was refolved * by the whole
Court that it fhould be amended; for a Fine and common
(4) Antea 40.b. Recovery ate but common (4) Affurances, had by the mu-
]é?kccen“‘”' tual Canfent of the Parties, and therefore fuch Mifprifions

. Car.270. ", 3 . . : L
Poph. 23, might be amended. But in other A&ions no Amendrient
Poftea 46.a. fhould be‘in fuch Cafe: And it was faid, That in 18 Fliz.
;5}3{{;;}‘-, between (¥) Norris and Braybrook a Writ of Erfotwas
ym. 71 brought to reverfe 2 Recovery in 19 H. 8. and the Zefle was
a Day after the Return; and becaufe it appeared, that it
was the Mifpeifion of the Clerk, in Cafe of a common Reco-

very, it was amended. Vide 11 H.6. 2. 0.

* Soe and Note 6 Mod. 196. where it is fuid, the Record

of this Cafe in Co. Entries 250, qud other Books, is con-
grary to the above Refolution.

Coor’s
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Cooxs Cafe
Trin. 41 Ehiz

In the Common Pleas.

Hullenor brought a Formedon againft Cook of the Manar

of (a) Ifield in the County of Suffex. The Tenant (4)2 Brownl
leaded in Bar a common Recovery againft the Donee in ’gyg ,

ail of the {aid Manor; The Plaintiff pleaded, Nu! tiel Noy 1. '
Record, upon which they were at Ifue ; and the Record
was Iffield, either by the Negligence of the Clerk, or by
Corryption by drawing a Stroke, and making an [ an f]
Je. Isfield for Bfild. - And the Court was moved to amend ,
it ; and it was refolved, That if it could (&) appear to (4) 2 Brownl
them, that it was the Mifprifion of the Clerk, or corrupted i‘g‘,;m .
after, that it fhould be amended. And to induce the "
Court to it, the Tenant fhewed, that the Recoveror en-
feoffed him who was Fenant in Tail by Deed, which re-
cited the Recovery by the WName of fifels, and he en-
feoffed him by the fame Name, and divers Conveyances
immediately after the Recovery, and all by the true Name
of Ffield. And the Court agréed that it fhould be amend- () Anteaso.b.
ed, and the rather that it was in a common Recovery which ¢ ,_I_;"k'
is fuffered by Affent of the Parties for (¢) Aflurance of Poph. 23,
Land.. And thereupon it was amended, and Judgment Cr.Car.270.
. . ) v 1 Co. 15. b,
given againft the Pemandant. Noy 1.

R .
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Part V.

CASES of PARDONS.

FRANKLINYs Cafe.

Mich. 35 & 36 Eliz.
In the Star-Chamber.

Queftion was referred to the Confideration of Coke

the Queen’s Solicitor General, out of the Court of
Star-Chamber, between Downing Pl. and Franklin,

Eden and others, Defendants, on the general Pardon, 19 Feb.
s Eliz. and the Cafe was, That Downing’s Bill was exhi-
iited into the faid Court five Years before the laft Parlia-
ment, for Riots, Routs, &¢c. and what Thing was pardoned
by the faid general Pardon, was the Queftion: And it de-
pended on two Branches of the faid Aét, il “ And alfo
¢ except all Penalties, Forfeitures now due, accrued or
grown, or which fhall or may be due, accrue or grow to
« the Queen’s Majefty by Reafon of any Offence, Mifdemea-
¢ nor, or Contempt; and whereof and for the which any
« A&ion, Bill, Plaint or Information at any Time within
¢« eight Years next before the laft Day of this prefent Sef-
¢ fion of Parliament, hath been or fhall be exhibited, com-
¢ menced, or fued, and fhall be there the laft Day of this
« Seffion of Parliament depending or remaining to be profe-
“ cuted.” And next following there is another Exception,
Jeil. © And alfo excepted out of this general and free Par-
« don, all Offences, Contempts, Diforders, Covins, Frauds,
“ Deceits, and Mifdemeanors, §Jc. whereof or for the
“ which any Suit by Bill, Plaint, §¢. within four Years
¢ next before the laft Day of this Seffion of Parliament, is
* or fhall be commenced, or exhibited:’ And on Confidera-
X tian

¢
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tion of thefe two Branches, the Solicitor General certified,

That the Fine due to the Queen was excepted, and the

Plaintiff or the Queen’s Attorney might procged for the

Fine which is excepted, and that the Queen fhould have it,

for without Profecution the Queen could not have the Fine,

nor the Party his Cofts. Er (4) quando Lex aliquid alicui @) 5Co.12.4,
concedit, concedere videt' & id, fine quo res ipfu effe non L350 1303
Zoreft. But he <ertified, that the Imprifonment, and all the Co, Lit. ;33. a.
corporal Punifhment in the faid Cafe were pardoned.  For 153 2.

in the firft of the faid two Exceptions the Offence it felf is Ei‘\:ﬁff‘é
not excepted, but the Forfeiture, Penalty and Profit due to Moor AT
the Queen. And therefore the Imprifonment or any other

corporal Punifhment is not excepted ; for that is not inclu-

ded within thefe Words, Forfeiture, Penalty,or Profit. But -
if the Bill had been exhibited within the four Years, then

the Offence it felf being excepted, by Confequence all Inci-

dents (5) or Appendants thereon, as well corporal, as pecu- g )6 Co.13.b;
niary, are excepted. And therefore in fuch Cafe nothing Latch 81.

is pardoned : Which Certificate oftentimes fince hath been PHaé?.gtng.l

confirmed by the Opinion of zbe Court of Star-Chamber. » Ing. 236,

Cr. Jac, 207.
Hardres 370. Poftea si.a. b, Jenk. Cent.258, Moor 394, 599. Yelv. 126. 1 Brgwnl. :Zz,
Plowd. 401. a. Cr.El 72. '

GILBERT LITTLETON's Cafe.

Hill. 39 Eliz.
In the Star-Chamber.

BEtween Gilbert Littleton Efq; Pl. and the Lord Dudley 3 Inft. 2343
and others Def, in the Star-Chamber, the Cafe was B34 379
fuch : At the laft Parliament which began 19 Feb. 35 Eliz.
in the general Pardon is fuch Exception:> And alfo except-
:‘ ed out of this general Pardon all (gﬁ'ences, &c. whereof, or
* for the which any Suit by Bill, &, at any Time within four

Years



(a) 2 Intt. 329,

10 .4, 19, 2,

9H.6.51.b.
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* Years next before the laft Day of this prefent Parliament.
¢ is, or fhall be commenced or exhibited in the Court of
¢ Star-Chamber, and now is, or the iaft Day of this Seffiori
“ of Parliament fhall be there depending.’ And the Bill
was exhibited by Gilberr Littleton, Ferm® Hillar’ before the
Parliament, and Procefs awarded returnable Zerws’ Pafth’
next following, which was after the Parliament ;s and whe-
ther this Suit fheuld be faid depending before the Return
of the Procefs, was the Queftion. And firft, it was objetted;
that the Words of the Exception are, Suic by Bill defend-
ing, and it cannot be faid Suit till the Procefs be returned.
2. It was obferved, That in the next preceding Exception
concerning Suits commenced within eight Years, there the
Conclufion is, Lepending, or remaining to be profecuted,
which Words, or remainmng to be profecuted, as it was faid,
extend to Bills not depending, fé#/. when the Procefs is not
returned, but no fuch Words are in this Exception. And to
prove that the Bill was not depending before the Procefs re-
turned, the Defendants Counfe! refembled it to Writs at the
Common Law, where divers Books were cited, to prove that
original Writs are not in Law depending (4) before their Re-
turns, 21 F. 4. 55.4. a Writ is brought as fuon as it is feal-
ed, but it is not depending until it be returned, (») 18 H.8.
5. 4. acc. But it was anfwered and refolved, That there
was a great Difference between an original Writ purchafed
out of the Chancery, and returnable in the Common Pleas;
or King’s Bench for there inafmuch as the Original comes
out of another Court, the Common Pleas or King’s Bench

Cr Ei 677. hath not any Record before the Return thereof: But in the

(d)Cr.El.577.

Cafe at Bar, the Bill is exhibited in the Star-Chamber, and
Procefs iffues out of the fame Court, and is returnable in
the fame Court; amd therefore the Suit by Bill fhall be faid
depending before the Return, or ferving of the Subpena.
And it was faid, that Suit by Bill depending, and Bill de-
pending are all one; for the Bill is, 0750 re: & caput fefle,
&S res demominatur a prinsipalior: parte: And the Attor-
ney General faid, That where an original Writ is purchafed
out of the Chancery returnable in the Common Pleas, or
King’s Bench, in fuch Cafe after the Writ fhall be returned,
the Writ fhall be faid pending from the Day of the (¢) Zefle
of it. And if the Tenant alien before the Return, and after
the Zefe it fhall be faid an Alienation pending the Writ;
or if the Defendant purchafes another Writ before the Re-
turn of the firft Writ, it fhall be faid purchafed pending the
firlt Writ. And it is faid In 9 H. 6. 54. that where a Writ
of Covenant (4) is purchafed to'levy a Fine, and before the
Return, Dedimus -poreftar’ recites, cum breve noftr’ de con-
venrione pendeat ;. and yet the Writ of Covenant then is not

L returned 3
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returned ; and fo is the common Experience at this Day,

Vide » E. 4. 11. b. If (a) @ Duare Tnpedit be delivered (4) Br. Prohis
to the Sheriff in the Court. of Commen Pleas to be execu- ‘f{rf,'ft“ 1o,
ted, it is pending to this Purpofe, that the Plaintiff may have F.NB. 5. g,
a Prohibition for Suit for the fame Caufe in the $piritual Fitz. Prohibi-
Court: And a Man may purchafe his original Writ, and at “°% 7

the fame Time a Writ (5) of Eftrepement. Alfo the Words (5) 19H.8. 5 a,
of the Exception were abferved,  fé. Whereof any Suit by I8 H. $. 5.a.
“ Bill is, or {hall be commenced, &¢. and fhall be depend- m’;;n[f{ffep'
 ing the laft Day of this Parliament. In which this Word F.N.B.61.d.e.
(i5) is'to be intended, depending 19 Feb. which was the firft 2 Inft 323, 329.
Day of the Parliament ; bus (all be commenced) ought to

be of Neceffity after the faid 19th Day of Feb. which is

alwaye out of Term. And becaufe it appears that the Ma-

kers of the A& intended that the putting in of the Bill

only into the Star-Chamber after the r9th Day of Feb. and

before the faid laft Day, thould be faid depending ; and fo

it appears that the faid Words in the preceding Branch, il.

Depending or remaining to be profecuted, are all one in Ef-

feét ; wherefore it was conclyded, That in the Cafe at Bar,

the Bill fhould within the true Intendment of the faid Ex-

ception be faid (¢) depending. And fo it was refolved by (c) Poftea 48b.
the Juftices on a Conference had between them. And there-

upon Sentence in the Star-Chamber did (4) proceed againft (4) = Rol.
the Defendant in the faid Bill. Rep. 485.

DRYWoOODs Cafe.

Pafch. 42 Eliz.
In the Star-Chamber.

DR£10004 was Plaintiff againft Appleron and others Defen- 3 Ing. 2340

ants- In the Star-Chamber for Riots, and Routs, and

other Mifdemeanors ; which Bill was brought before the puq, 463,

laft general Pardon in 39 Eliz. and before the faid Pardon

the Plaintiff died. And afterwards the Queen’s Attorney

informed for the fame Offences againft the Defendants, and
profecuted



(#) Poftea sob.
L.a

$l.a.

a Bulft, 182,
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profecuted on the firft Suit: And now a great Queftion was
moved, whether the faid Offences were pardored or not by
the faid general Pardon. And it is te be known, that the
faid Bill was brought four Years and more before the la®t
Day of the faid Parliament, and within the eight Years,
And the Doubt was conceived on thefe Words of the Ex-
ception of the faid Paadon, f7l. * And now is, or the laft
“ Day of this Seffion of Parliament fhall be there depend-
‘“ ing, or remaining to be. profecuted: And it was faid,
That altho’ this Suit was not depending, becaufe the Plain-
tiff, who profecuted for the Queen (for every Suit in the
Star-Chamber is for the (#) Queen, and fhe may pardon it)
was * dead ; yet it was faid that thefe Words (o7 vemaining
20 be profecuted) ought to have Conftruétion in Cafes where
no Suit is depending, and yet may be profecuted ; and that
is when the Plaintiff dies, or will not profecute, then the
Queen’s Attorney may profecute for the Queen. But it was
relolved by the two Chief Juftices and the Chief Baron,
that the faid Offences were pardon’d, for thefe Words,
Or remaining to be proficuted, ought to be conftrued, 20 be
profecuted by the Party; and the laid Words, remaining to
be profecuted, are added, to remove a Scruple which fome
conceived, That a Bill thould not be faid depending till the
Procefs be returned, altho’ in Judgment of Law, the Bill

(és) Antea 47, in fuch Cafe is faid () to be depending,
48. 2, *

VAUGHAN
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VaucHAaNs Cafe
Mich. 39 & 40 Eliz.

In the King's Bench.

/ ’ . B
IN‘ a Writ of Error between Hall and Vaughan on a Writ of Jeok Cenr.258,

Entry in the Quibus brought in Wales: The Defendant Moor 354-
pleaded Noz d4iffeifivit, and pending this Plea the general
Pardon in 35 EL was made, by which all Fines, Amerce-
ments, Contempts, &5c. were pardoned, &c. and after di-
vers Continuances the Iffue was found for the Demandant,
and Judgment given, fed non in mifericordia, quia (a) par-(a) Lane 3.
donarur.  And the principal Error which was afligned was,
becaufe the Defendant ought to have been amerced, becaufe
the general Pardon did not difcharge the Amercement ; fot
it was faid, that the Wrong, or the Difleifin was not the
Caufe of the Amercement, but the Delay of the Plaintiff g
for if the Defendants come () the firft Day and render to (4) ¢ Co. 61.5.
the Demandants, they fhall not be amerced, as 14 E. 3. 4- Cr. EL65.
merciament 16. 22 E. 5. 188 2. 8 R. 3. 'Tit. Amerciament isi:“f;?{,'c"‘
‘26, and divers other Books are agreed. And a Cafe was ci- Cr. Car, s6s.
ted in the Com. Pleas, M 15 & 16 El where a Precipe was Plowd. 42. b.
brought againft an (¢) Infant, and pending the Plea he came (‘S{;’k :11221;
of full Age; it was adjudged he fhould be amerced for the Co, Lir. 126. b.
Delay, as it was urged, after his full Age. Soin the Cafe 127.a. Mo.394.
at Bar, forafmuch as there was a Delay as well after as be- ~
fore the Pardon, and the Amercement was wholly for the
Delay, for this Caufe the Pardon did not difcharge it. But
the Court refolved, the Judgment fhould be affitmed. And
in this Cafe thefe Points were refolved,

1. That the original Caufe of the Amercement in the Cafe TheRefolution
at Bar was the Wrong and Contempt of the Tenant that heof the Coust,
did not render the Land to the Demandant, as he was com-
manded by the K.’s Writ ; and altho’ the Amercem. cannot
be impofed, nor the Queen intitled to it before the Judgm.

(becaufe by the Judgment thex}lﬂrong is diféerned) and al-

though
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(4) 1 B-ownl. though the Pardon comes before the Judgment, yet the
i\l"ff"ez :;f'afm_ () original Caufe of the Amercement being pardoned, t}}°
6Co.13.b. Amercement it felf by Confequence is pardoned, as n
%a]‘d‘ 8r. Cole’s Cafe in Plow. Com. gc1. 4. And in Quatermoigne’s
3:?nnf1frz;6u. Cafe in 37 (b) H. 8. 1. where it is agreed, that a general
Hob. 51,82, Pardon ought to be taken (¢) moft beneficial for the Sub-
Ié”dlj: 370 je&, and moft flrong againft the King. .

Moor ;:9.;;6{.9};_ 2. Tt was refolved, That all Statutes of Jeofails extend to
Cr. Jac. 207, (d) Wales, for the Statute of 27 (¢) H. 8. hath made it Par-
Er Blo2" el of England; and afterwards the Judgment was affirmed.
Jeok Cent258. 17516 & he who commits 2 Wrong, and at_the (f) firft con-

) Cr. ElL 72. g .
g7) }%.rGEzII? * feffes it, and obeys the King’s Command by his Writ fhall

(e)Latch 22,82, not be amerced 5 for prudenter facit, qui precepro legis

é"&i‘f%f”' obtemperat : But every one who commits a Wrong, and be-

Poftea so.a. ing commanded by the King’s Writ, quod Jufte &9 (ine di-
Kelw. 198. 2. Jgti0me reddar, €5c. and he unjuftly maintains the Wrong on
;dﬁszuLf? 54 Record in the King’s Court, and with great Delay, compels
(e)z7[:1.4 gc.26. the Demandant to recover it by Coutfe of Law, peccatum
2 Ballte. sau poccato addit, qui culpe quam fecir patrocinia defenfionis

%)]ii;‘g;ﬁ;s_ v, adjungit 5 and therefore he fhall be amerced.

Vaugh. 396.
(f) Co. Lit. 126.b. 8Co.61.b, 2 Sand.z27. Cr.ElL65. 1 Rol. 212. Cro.Car, 564.

Plowd. 42.b.

WYRRAL's Cafe.
Hill. 41 Eliz.
In the Exchequer.

i Inft 234. HII/. 40 Eliz, Rot. 188. the Cafe was fuch 5 7' omas 1yr-
rel and Fafper Bofvile were bound to Heirry Thwaits

in a Recognifance in the Nature of a Statute-Staple 15
Feb. 35 El. of 500l And afterwards the faid Thwaits
was outlawed in the County of Tvrk, 8 O&ob. 38 El. and
afterwards the general Pardon at the laft Parliament 39 EL
was mades,And whether this Debt was pardoned ot not was
the Queftron now in this Term in the Exchequer. And it
confifted on two Exceptions in the faid Pardon, fil. * And
¢ alfo except out of this Pardon all Debts which were or
“ be due to oy Sovercign Lady the Queen, &¢. or to
’ [19 any
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“any to her Ufe, by any Condettination, Recognifance,
“ Obligation, or otherwife, &¢c. And alfo except out of
“ this Patdon; all Goods; Chattels, Debts, Aétions, and
““ Suits already forfeited, &c. by Reafon of any Outlawry;
““ and whereof her Majefty by her Highnels's Letters Pa-
““ tents hath before the ldft Day of this prefent Seflion made
¢ any Grant, Covenant; or Promife to any Petfon or Per-
“ fons.”. And it was refolved; that by the laft Exception it
is proved, that the Intention of the Queen was fot to in-
elude (#) Debts which atcrued to her by Outlawry within (#)TirRep.g7.
the firft Exception; for there is 4 fpecial Saving, and in pwind: 305 .
a fpecial Manner for them by the laff Exception. Alfo the } Ziur".[i;é}.ga' b
general Pardon i$ to be taken moft () beneficially for the 6 Co. 79.b.

N . . e . N - Latch 22, 82.
8ubjet; and imoft firong againft the Queen: 1oy, Godb.ss.

A
1)

BiGaiN's Cafe
Trin. 41 Eliz.
In the King's Bench.

IN Avppeal between Shugborough and Biggins the Defen: Moor s71. C-
dant was found guilty of Manflaughter ; and the Queftion EL 632, 652.
was, if the Queen might pardon the Burning of the Hand. ﬁég%“‘f'm
And it was objeted, That the Appeal is at the Suit of the = =~
Party ; and now by the Statute of 4 H. 7. cap. 13. the
Burning of the Hand is Parcel of the Punifhment, Asific
Was cnalted, That he who is attainted in an Appeal of May-
hem; fhall hiave Judgm. of Death 5 in that Cafe if onc was i, pyer 161
attainted in an Appeal of Mayhem; the Queen could not pl. 2.6?'Ra)rfz,
pardon the Execut. of Death, becaufe it i§ the Punifhment 370- Hob. 254
of the Offence at the Suit of the Party. But on Conferenée Mﬁ;}{ 57
had with divers other Juftices, it was refolved, That the SEL ié},
Qucen might (4) pardon the Burning of the Hand in an 632,682
Appeal, and that for two Reafons. =~ ° ngn?'z;g"?‘
1. It appears by the faid Statute of (2) 4 H. 7. that at Stanf.Cor.124:
the Common Law a Man who had once had the Benefit ¢ Hob. 294.
of his (¢) Clergy fhould have it again, and (o in [nfin:rum; o o2k Con
H . which
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which was remedied by the {aid Aé; fo that the Burning
gfi’))g"“m-37°- of the Hand was to no other Purpofe but to (2) fignify to
[) R:f,“r’, 370, the Judge whether he had had his Clergy before or not.
Hob. 294, 2. The Burning of the Hand is not any () Parcel of the
Judgment, fer then the Queen could not pardon it, becaufe
the Plaintiff hath Intereft in the Judgment ; and for this
Caufe the Cafe of Mayhem, which was put on the other
Side, was well agreed. "And fo the Doubt in Ellen Lamb’s
{c; Byer 201, Cafe, 5 FEL Dyer 201, (c) €9 202. and in Mugrave’s Cafe
%?’-}?]L(ng» 8-in 9 Fil. Dyer (d) 261. well explained. But there it is faid,
3 lnft. 237,  that the Queen cannot pardon the Imprifonm. for that s
() Cr. £l 465. Parcel of the Execution of the Plaintiff in the Appeal. And
Dy. 2("~ﬂP‘-26~ Taverner's Cale, 15 El Dyer {e) 323. was agreed by all,
(¢) 2 Infl- 2007 p ot the Queen may pardon the corporal Punifhment in
(f) Moor 571 Cafe of (f)) Forgery, becaufe all Suits in the Star-Chamber
C;) /5:!}2\82'3 , are but Informations for (g) the Queen, although the Suit
& 40. : g e v
toftea 51 a. be exhibited by the Party 5 and the Queen may pardon
210t 238.  any Offence for which any Subje@ complains there. But if
Taverner had been attainted at the Common Law in an
(£) Moor 571. Ation of () Forgery of falfe Deeds, there the Queen could
not have pardoned it. 2. It was objefted, That altho’ the
Qucen may pardon the Burning of the Hand, yet the De-
fendant might be imprifoned at the Suit of the Party ; for
() Raym. ;-0 before the Statute of (7) 18 El cap. 3. the King might in
Ci.Jacasos31 Cafe of Indiftment of Manflaughter pardon the Imprifon-
655 655 ment, as appears in (k) 15 H. 7. 9. 4. but not in Appeal.
Hob 204 And by the Statute of 18 EL they cannot deliver the Pri-
s Co.110.a.b. foner before he be burnt in the Hand. But it was re-
}f;:\;i [7’_‘;;"“' folved, that forafmuch as it was enaéted by the faid Stat. of
Br. Couron. s3. 18 EL that after Clergy allowed, and Burning in the Hand,
Bi. Charter de the Prifoner fhould be prefently at large, and delivered out
Pasdon 21 of Prifon, which A€t was refolved to extend as well to the
Cafc of Appeal as to the Cafe of Indi@ment; and the Q.
now hath pardoned the Burning of the Hand; for this Caufe
the Burning of the Hand being difcharged, the Party aifo
fhall be difcharged of his Imprifonment by good Confiruc-
“tion of the fame A¢t; otherwife the Party would be law-
fully difcharg'd of his Punifhment, and yet remain perpe-
tually in Prifon, which pever was the Intent of the Makers
of the A& And thereupon Biggins was difcharged.

[ See Lord Ch. Fufl. Holt's Argument in the Cafe of the

ueen and Plomer. Keeling’s Reporis.. ...

And yet ar Com. Law it feems clear, that tle K. could not
pardon any Part of the Punifbin..in an Appeal (tho the Ap-
pellant bimfelf might) becaufe a civil Profecution, andthe K.
could nor pardon an Offcnce againft a particular Perfon. See
Raym. 372, &c. Thid. Rep. 2. A. 235.]

e Hacds
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Havr L'y Cafe
Trin. 2. Jac. 1.

In the Common Pleas.

ALice Cooke libelled in the Spiritual Court againft Row-
land Hall for Defamation, for calling her Whore, and
had Sentence, and Cofts were taxed. FEr decreziin fuir
quod predittus Rowlandus Hall foret movendus, & citan-
dus, ad folvend expenf. citra tale feftum. ¥rom which Sen-
tence the Defendant appealed, and before the faid Feaft
Huil obtained the King’s Pardon, and thereupon got a Pro-
bibition out of the Common Pleas. And inthis Cafc four
Points were refolved.

1. In all Cafes depending between Party and Party ingyod 1,
the Spiritual Court, where the Suit is only (4) pro falute a-(a) 4 Lo 20.a.
mime, vel veformatione morum, as for Defamarion, or lay- afgc*‘-&l-t?a‘h
ing violent Hands on a Clerk, or. the like, there the (5)R.'s (72) bevf)7 3 8:
Pardon is 2 Bar of the Suit, for the Suit is not to recover a- Hob. 82.
ny Damages, or any other Thing, but only to infliét Punifh-
ment on the Offender pro (alute anime ; which Punifh-
ment the King may pardon as well before as after the Suit
begun, for in Truth fuch Suits are only for the (¢) King, (), pua 152
although they be profecuted by the Party, and like Suits in Cr. Jac. 535,
the (4) Star-chamber preferred by one Subject again{t ano- (4) Anrcassb
ther, the King may pardon them'; for although a Subject solb.2intt.23s.
profecutes them, yet the Suits are for the King, and to pu- 2 Bullr. 182,
nifh the Defendants for their Offences and Mifdemeanors ;{\4{;’; ;63 s
by Imprifonment and Fine, &¢. to the Xing. But if one 2 Show. 420,
libels for Tithes or a Contrat of Matrimony, or fora Lega- Rep. Q A235.
cy, or the like, where the Plaintiff hath an Intereft and Pro-
perty in the Thing in Demand, and Sentence fhall be given
for him for the Thing which he libels for, there the King
cannot pardon it, neither before or after the Suit begun.

Hg 2. It



\ €ufes of Pardous. ParT¥.
' z. It was refolved that all Proceedings in the Ecclefiaftical
"”35&%53* Court ex officio are for the (4) King. For which Caufe,
73.2.  whatfoever the Suit is, there the King may pardon it, for
P they are only to corre& and punifh the Party for the Of
fence or Crime, which the King may pardon, and not for
the particular Intereft of the Party.

3. It was refolved, that in the principal Cafe, although
the Suit be for the King, and which the King may pardon,
{6) 3 Inft. 238 yet when Seatence is (%) given, and Cofts taxed for the
.iCr- Car. 9, 47, Plaintiff, now the Plaintiff hath a particular Intereft in
293%‘%:.}“9"159' them by the Sentence, which the King cannot pardon, al-
yor though a Day be given for the Payment of them, 7 fupra.
The fame Law of Suits aforefaid in the Star-chamber af-
ter Sentence given, and Cofts taxed for the Party, the
%) 2Bultt. 182. Pardon fhall not difcharge them. But if the (¢) Pardon had
& ﬁsf 8. been obtain’d before the Sentence, there the Pardon had
Hlac 335 difchgrged the Whole, for then the Court could not have
proceeded to any Sentence of the Principal, and by Con-

()6 Cort. b fequence not of the Cofts,” which are but acceffary.
Palm. 412, . 4 Although the Defendant hath (4) appealed, by which
3 Bulitr. ;3. the Sentence to divers Purpofes (by the Opinion of the
;%gé-ef%P-?-?ﬁ: Dottors of the Spiritual Law) is fulpended, as appears in
sKeb 28y, (€) 271 H 6. Gard. 118. 2 R. 2. Quare Tmpediz143. 1 H. 7.
Cr. Bl 460.  12. 2 Mar.(f) ros. yet’ by the firft Sentence the Party
82)%‘ ::rl 14060. (notwithftanding the Appeal) had an Intereft in the Cofls,
B 17 77 which could not be difcharg’'d by the King’s Pardon. And
’ therefore as to this Purpofe the firft Sentence is not fufpend-
éd by the Appeal. 'And afterwards a Confultation was

granted for the Cofls.

[See 1 Salk. 383, 384. <wlcrher o Conviftion of Deer-
Realing was pardon'd by an A£t of General Pardon.]

PaGESs
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PAagE's Cafe
Mich. 29 & 30 Eliz. Carth. 138,
In the Exchequer.

IN an Information againft Page and his Wife for Intrufion
in certain Houfes in Zyn-Regis in the County of Nor-
folk, on Demutrer, the Cafe was fuch; Indy feifed of the
faid Houfes in Fee, held in Socage, by his Will in Writing
devifed them to his Wife, (now the Wife of ‘Page, who
was an Alien born) and before the Death of Ii27y,the Queen
by her Letters Patents under the Great Seal made the faid
Woman a Denizen, and afterwards Tndy died ; and the faid
Letters Patents under the great Seal were corrupted and
rafed in the Zefle, {o that now as they were rafed and cor-
rupted they bore Zefte after the Death of Indy, and upon
that Page and his Wife got an Exemplification of the In-
rolment of the Letters Patents in the Chancery under the
Great Seal, which was with the true Zefle according to the
Truth. And afterwards an Office was found before certain
Commiffioners, by Force of a Commiffion direfted tothem
under the Exchequer-Seal, by which it was found that the
f2id Woman was an Alien born, &¢. And in thisCalc thefe
4. Points were refolved by Sir Roger Manwood Ch. Baron,
and the whole Court of Exchequer.
1. That the Office was infufficient and void for divers
Caufes. 1. Becaufe an Office found by Force of a Commif-
fion under the Exchequer-Seal is not {ufficient to intitle the
Queen to the Lands of an Alien born: For there are’ two (4) Hob. 231.
Manner of (#) Offices ; one that vefts the Eftate and Poffel~ Cr. Car. 173.
fion of the Land, &c. in the Queen, where fhe had but 4 é;!)%'ffs;;l
Right or Title before, and that is called an Office of j25.2Rol Rep,
Intitling: As in Cafe of a2 Purchafe by an Alien, or the 322, 342
King’s Villain, or by any Body Corporate or Politick in {‘E’Lﬁlﬁa -
Mortmain, or by a Perfon attainted of Felony, & fic 1o Co. t15.2.
de fimilibus : And fuch Office, which concerns Fec ((f) P(‘:Ob— 231.
or (b) Freehold, ought to be by Force of a Commif ples s b
H 4 fion



P a ¢ £'s Cafe. ParT V.

fion under the great Seal of England. There isanother Of-
(#) Godb. 312. fice, and that is called an Office of (#) Inftruttion, and that
Moor293.*  is when the Eftate of the Land, £5¢. is lawfully in the K. be-
fore,but the Particularity of the Land, &c¢. doth not appear of
{) 1 Ca. 42.2. T ecord, fo that it may be put in Charge. Asif one be . J)at-
tainted of High Treafon, all his Lands, &c. are prefently by
the Stat. of 33 H.8. c.20. in the King : Or if the King’sTe-
pant commits Felony and is attainted, and dies, in thefe and
the like Cafes the Eftate of the Land without any Office is
in the King: But it doth not appeat to the Court of Excheq.
of what Lands the Perfon attainted was feifed, at the Time
of his Attainder or after; and if that be found by Office by
Force of 2 Commiflion under the Excheq. Seal, it is a fuffi-
cient Record to inftruét the King of the Certainty of the
Land, §9c. by which it may be put in Charge.

()1 Rol Rep.  2: It was refolved, That the (¢: Office was infufficient, be-
395. Cr. Car. caufe it doth not appear what Authority the Commiffioners
451. Do&t. pla- had, but generally, fuquifirio capta, Ec. coram, &c. virtute
w79 cujufdem Commiffionis eis dirvelF, and for divers other grofs

Imperfetions the Office was adjudged infufficient.
¢(d)Moor 325, _ 3- It was reflolved, That in the Cafe of an Alien, (4) Per-
Co Lit2.b.  fon attainted, {o long as he lives, the King's Villain, Aliena-
bealj k tion in Mortmain, Condition broke, Alienation contra form'
#Avcerl-33- ollationis, and the like, the Inheritance or Freehold of the
(¢) 1 Jones 78. Land is not vefted in the King, till (¢) Office found under
77- Moor 325. the great Seal, for that is 2an Office of Intitling. P7de 35 E.5.
Villenage 22. § E. 4.4. 9 H. 7.2, Mortmain, » H, 1.8. Con-
dition 29 H.8. Charter de Pardon B. s9. The King’s Te-
nant attainted of Felony, 7 E. 4.29.8& 11 H. 4.26. If an A-
{f; Dyer 283. Jien and a Subje&t born, purchafe Lands to them and to their
»1 37 1 Leon. Heirs, they are Jointenants, and fhall join in an Affife, and
ﬁ;_Gz"lgi‘:jb-“l zg.’ till Office found the Survivor fhall hold Place. Plow. Com.
Moor 350. % Nichol’s Cafe, fol. 474. € 11 Eliz. Dyer 283, Alien born. Vi-

‘ de Stanf. Prercgar. Regis, cap. 18. fol. 53.

4. The great Queftion of the Cafe was, Whether the Def.
{g) Hardr.118. fhould plead the faid (g) Exemplificat. of the Inrolm. of the
©o. it 225 f5id Letters Pat. of Denizat. by Force of the Stat. of 3 E. 6.
£.4.0r 13 El c. 6. And it was obje&. that neither an Exem-
plication, nor a Conzflar of any Letters Patents were pleadable
at the Com. Law, for as it appears by the Preambles of both
Stututes, that this Cafe of Denizat. was out of the Words of
both Stat. for the Words of the Purview of the Stat. of 3 E.
(k)2 Inft. 282, (b) g. are, “ All and every Perfon or Perfons, Bodies Politick
¢ or Corporate, which lawfully fhall or may claim by Forge
¢ of any Patent made fince 4 Feb. 29 H.8. 8. and all other
¢ that now have, or hereafter fhall have any good or faw-
“ ful Eftate, Right, Title, Rent, Profit, &5c. of, in, to, or out
** of any Lands, Tenements, Hereditaments, or Offices un-
* der any fuch Patentee or Patentees, &¢. fhall and may,
# £9c, make and convey to themielves Title, §c. unto the
[43 faid
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s {aid Honours, Lands, Tenements, Offices, and other the
“ Premifles, &c. by, from or under the faid Patentees, or
“ any of them, &¢. by thewing forth of any Exemplification
“ or Conflat of the Roll, &¢. And in the Cafe at Bar, the
Woman doth not claim any Efate, Right, Title, &c. of or
in any Lands, Tenements, £§c. by Force of any Letters Pa-
tents, but only to be made Denizen, which extendeth only
to Ability and Capacity of her Perfon,and not to any Lands,
Tenements, nor unto any Thing iffuing out of them. And it
was obje@ted, That this Cafe was out of the Statute of
13 Eliz. cap. 6. for the Letter of that is, * That all and 2 Inft. 282
“every Patentee and Patentees, their Heirs, Succeflors,
% Executors and Affigns, and all and every other Perfon
and Perfons, having by or from them, or any of them, or
under their Title, any Eftate, or Intereft of, in, or to any
Lands, Tenements, Hereditaments, or other Thing what-
foever to fuch Patentee or Patentees hcretofore granted,
&¢.’ By which it appears for the Reafon aforefaid, thae
he who claims to be made a Denizen is out of thefe Words 5
alfo the Stat. doth intend fuch Hereditament, or Thing only,
as may be affigned or transferred over, which appears by
the faid Words. “ And all and every Perfon and Perfons
 having by or from them, &c. any Eftate, &Jc. of, in, or
“ to any Lands, &c¢. to fuch Patentee, &c. granted.” But
when the Queen by her Letters Patents makes one a De-
nizen, it is individual and incident infeparable to the Perfon
of him who is made Denizen, which cannot be transferr’d
over; and therefore this Cafe is out of the faid A&: But
it was thereunto anfwered and refolved by the Court.

1. That it was true, that neither an Exemplification nor a Carth. 138.
Conftar was pleadable; and to be thewed to the Court at g‘;;frr“ﬁzs" o
the Common Law, becaufe they were but the * Zenor of the paim. 62.
Inrolment, and the Zenor of a Record is not pleadable by * See 1 Salk.
the Law. And with this the Preamble of both the faid 66§;]k 225
Statutes agrees, and the Statute of 6 R. 2. cap. 4. 3 54Tk 225

2. It was refolved, That the faid A& of 13 Eliz. did ex- Do&. pl. 213.
tend to the faid Letters Patents of Denization ; for it was g 2 Bulfr- 34
great Queftion conceived on the faid A&t of 3 E. 6. Whe-
ther the Patentee himf{elf might plead the Exemplification
or Conflat of the Inrolment of his own Letters Patents by
Reafon of the faid Words in the Body of the A&, “ Shall
* and may, §7c. make and convey to themfelves Title, €5¢.
unto the faid Honours, Lands, Tenements, &c¢. by, from
“ or under the faid Patentees, &c.> So that by the Words
of the A&, the Patentees themfelves were left to the Com-
mon Law. Vide 1 Eliz. Dyer 169. Sir Tho. Wrothe’s Cafe 5 Dy, 167. pl.13.
for the Remedy whereof, the faid A& of 13 Eliz. was made,
which is more liberal and beneficial than the faid A& of
3 E. 6. for that by exprefs Words ext®ds to all Patents ‘
whatfogver, without any Reftraint: For it was refolved lt‘h?._t Co. Lit. 225.8.

thele
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thefe Words, “ All and every Patentee and Patentees, their
* Heirs, Succeflors, Executors and Afligns, is a diftint Claufe
of it felf, and extends to all Letters Patents whatfoever, ei-
ther concerning Lands, &¢. or Perfons, €c. or any Thing,
or Matter whatfoever. For in the next Claufe the Words are,
“ any Lands, Tenements, or Hereditaments, or any Thing
¢¢ whatfoever. And afterwards towards the End, * as (hall
“ and may ferve to and for fuch Title, Claim or Matter; and
therefore this A& doth extend to Letters Patents of Crea-
tion of (2) Dukes, Marquefles, Earls, Vifcounts, Barons. Al-
o to Pardons of Treafons, Felonies, §5¢. Outlawries, Infran- |
chifements of Villains, and all other Letters Patents which
at the Time of the Exemplification or Cozflat are in Force,
not lawfully furrendred, or cancelled, concerning any Inheri-
tance, Frechold or Chattels, or any other Thing, or Matter
real, perfonal, or mixt whatfoever. 7ide the Opinion of
Mervin-in (b) 32 H. 8. Tit. Patents Br. that a Conflar was

Br. Patents 97.pleadable at the Com. Law, but not an Iyfpeximus. And the

Br.N. C.192.
(¢) Palm. 62.

Opinion of (¢) Fifper, 12 H. 7.12.b. & vide Lib. Intrationum,

Br. Patents 53, Ald granted on pleading of a Conflas. But by this Refolu-

(4) Co. Lit,
22§. b.

(e) 8 Co. 8. 2.

tion you will better underftand the Law in thefe Cafes.
Note, Reader, foraflmuch as the faid A&sof 3 E. 5. &
13 Eliz. extend to make an Exemplification or Conftds of
the Inrolment of Letters Patents pleadable, it is requifite to
fhew you the Difference between an Exemplification and 2
Conftat, and the Signification alfo of thofe Words by which
Letters Patents are commonly called (4) Infpeximus, Inio-
tefeimus € Vidineus: And it is to be known, that an Ex-
emplification, and an Infpexiinus, as an Inuotefciznus and
Vidimus are all one: An Infpeximeus or Exemplification
begins in this Form 5 Eliz. Dei gratia, Ec. omnibus, .
infpeximus (e) irvorulament’ quarund’ literar’ paten’, c.
and recites them de Perbo in Verl’, and concludes in {fuch
Form, Nos autemn tenovem literarum paten’ pred’, &c. ad
requifitionem A. B. duximus exemplificand’ per prefentes.
In cujus rei teftimonium, &c. And it is called Infpeximus,
becaufe 1t begins after the King’s Stile, with this Word,
Infpeximus: And it is called Exemplification # rc ipfa,
becaufe the Record is thereby exemplified, as appears
by the End of it, duxiinus exemplificand’ per prefentes.
And a Conflat after the King’s Stile begins; Conflar
nobis per Infpeltion’ Ror' Cancel’ neftre quod Dom® Hen-
vic’ nuper Rex Anglie oftav’ pater nofter precharffiinus
literas fuas Patentes fieri fecit in hec verba: Heuric
Dei gratia, &c. and recites all the Letters Patents de
verbo in verbum, and concludes, Nos aitzenz pro eo quod
litere Patentes predill’ funt cafualiter amifle, ficur A. B.
nobis in Cancellar’ noftra perfonaliter conflit’ fucramentum
prefitiv corporale, & quod ipfe lireras pred’, [ cas impofter’
regerir’ conrigerit, 1obis in Cancell’ noftr’ pred’ reftiruerit
' cancelland’
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cancelland’ tenovem irvotulamens’ pred ad requifitionem
F. 8. duximus exemplific’ per prefentes. In cujus, &c. And
it is called a Coftar, becaufe after the King’s Stile it begins
with this Word, Cozftsr. And it is to be eblerved, That
by none of them any Thing is exemplified, but the Tenor
of the Record. Alfo by that it appears, that a Man cannot
have a Conflar without an Affidavit, as by the Form of the
Confiat appears. But an Infpeximus may be obtained with-3 Inft. 373.
out Afidavit. An Innotefiimus ot Viditnus are all one, and Co-Lit. 225.b.
are always of a Charter of Feoffment, or fome other Inftru-
ment which is not of Record ; and the Iunotefcimus begins
in this Form ; Regina, &¢. omnibus, §&c. Infpeximus quod-
dnm feript falP per A. B. Radulplo D. figill itfius A. fi-
gill (ut dic’) in bec verba: Sciant prefentes, &¢c. and re-
cites the Inflrument de verbo in verbum. F: boc omnibus
quorum inteveft ant intereffe porcrir in premiffis Innotefi-
mus per prefentes. In cujus vei, &c. And it is called In-
noteftimus, becaufe of this Word Innotefimus in the End of
it. And fometimes it begins, Vidimus quoddam fCriptum,
&c. and then it is called a Vidimus : for the Antiquity’ of
an Infpeximus or Exemplification in the Form that now is
ufed, I have read in the Chronicles of the Monaftery of
St. Martin of Battaile, that King Henry the firlt invented
the faid Form ; for thefe are the Words of the Chronicle :
Contigic unam ex chartis Will' fundatoris de Bello veruftate
diffolvi, unde Odo Abbas o Rege Hen. petiit, ut figillo fuo
vemunita renover. Rex affensit. Ac wbi in chartis anti-
quis pofterior folet mention’ facer’ prioris in hujufinodi ver-
bis: Sicut charta talis Regis vel homwinis teflarur. Rex
Henr’, ne claufula illa referiberer’, fed aliam antea invfitar’,
ipfe dittavit hoc modo, Quoniam infpeximus chartam Will’
&9c. (recirans totam priovem cartam.) Et inclytus Rex red-
didit hanc rationem falli fui. Si enime (inguit) claufula,
que fuppreffa cft, minime inferta fuiffet charta pofterior fine
Prio’ modicum couferret, nyuc vero, nulla de precedente
Jatta mentione, bec charta fola fuficity ctiamfi omnes alii
deperiiffent, quoniant ego ipfe, que in perfona vidi, teftifico.

[ Notes the Reafor beve given feems vatber Monaftic thasn
Legal; Ergo Quere.]

* KNIGHT s
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¢ Carth. 342,

x Salk, 390, X K NIGH T’f Cﬂfg.
Mich. 30 & 31 Eliz.

In the Common Pleas.

1 Anderf. 173, YN an A&ion of Trefpals between Knight and Breech,
”fj’ 175, &¢. the Cafe was: The Prior of St. Fobw’s of Ferufalem,
3og 126, 5n. amno 29 H.8. made a Leale by Deed indented with the
Moor 199, 200, Affent of his Covent under their common Seal, of divers
:;I’Eslccé Houfes in Clerkenwell in the County of Midd. for Years yet
Goldsb. 1’}",6 enduring, yielding the yearly Rent of 5/ 10s. 114. at four
17, 18, 19, 20, Feafts in the Years, ufual in the City of Londosn, feil. for
21, & one Houfe 3l 114. for another 205. and for the other
Houfes feveral Rents Refidue of the faid Rentof 52 105,
11 4. with Condition, that if the faid Rent of 5/ 105. 114.
be behind in Part or in all, at any of the faid Feafls, that
then the faid Prior and his Succeffors thould re-enter. And
afterwards the faid Priory and all the Pofleffions thereof
came to King H.8. by Surrender of the faid Prior and Co-
vent, and by the Statute of 31 H. 8. which King in the
36th Year of his Reign by his Letters Patents under his
Great Seal granted one of the Houfes (for which 20s. of the
Rent was by the faid Leafe referved) to the Leflee and ano-
ther in Pee, and afterwards the Leflee died ; and afterwards
it was found by Inquifition, in the County of Middlefex,
anno 16 Eliz. by Force of a Commiffion under the Exche-
quer Seal, that 375, 5 4. Parcel of the faid Rent of 5/
10 5. 11 4. referved by the faid Demife for the Refidue
was behind at the Feaft of St. Michael for a Quarter of
a Year then laft paft: And that the faid Feaft of St. M-
chael was one of the ufual Feafts of Payment in Zondon ;
and that afterwards the Queen, before the Commiffion re-
tyrned, and before any Entry or Seifure by her, by her
Letters Patents under the Great Seal, granted the Refidue

of
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of the Houfes to one in Fee, who made the Leafe to the
Plaintiff K»ight, on whom Breech the Defendant the Af-
fignee of the Executor of the firft Leflee entred, againft
whom Knight the Plaintiff brought an A&ion of Trefpafs.
And this notable Cafe was often argued at the Bar in the
Common Pleas, and afterwards openly by the Juftices at
two feveral Days; and ‘becaufe the Court was divided in
Opinion, this Cafe was argued in the Exchequer Chamber
before all the Juftices of England. And after Argument at
Bar, and divers Conferences had amongft the Juftices at
Serjeants Tnn, it was adjudged for the Plaintiff : And in this
Cafe thefe Points were refolved.
1. That it was one intire Ledfe, and confifted on fix Uni-
ties: 1. The Demife is made by one Werd of Demife. 2. To
one Leflee. 3. To have one Beginning. 4. One Term of
Years. 5. One Determination of it. 6. One Refervation of
Rent in Grofs at the firft ; and the (videlicet) afterwards
doth not make a Severance of it, as this Cafe is, but is rather
a feveral Declaration of the feveral Values of each Parcel, -
by which it appears how and for what Rates the (2) whole (4) 3 Bulftr.
Rent of 5/ 105. 11 4. is referved. But it was refolved, that %{506. 172
on one Leafe feveral yearly Rents by apt Words might be Ley 77.
referved, for the Refervation of the Rent is not of the Sub- 2 Rol. 448.
ftance of the Leafe, for a Leafe may confift without any Re. ot £5- b-
fervation, either for Part, or for the whole. And therefore
if 2 Man makes a Leefe to B. of the Manors of Dale, Sale
and Down, to have and to hold to him the faid Manors for
21 Years, rendring Yearly out of the Manor of Dale 10/,
in that Cafe the Manor of Dale is only charged with the
faid Rent, and the Manors of Sale and Dowz are not charged
with it ; and in that Cafe the Rent is incident to the Re-
verfion of the Manor of Dale only ; and if in that Cafe the
Leffor grants over the Reverfion of the Manors of S#/e and
Down, yer the whole Rent of 10/ doth remain with the
Leffor, and the Leffor or his Leflee cannot diftrain for this
Rent in the Manors of Sale and Down : And in the fame
Cafe the Leffor might have referved 2 Rent of 10/ out of
the Manor of Dale during s Years, and 10/ out of the Q.
Manor of Sale during 10 Years, and 16/ out of the Manor
-of Down to commence 10 Years after, and one on a Con-
dition precedent, another on a Condition fubfequent, and
the third abfolutely, and to be paid at feveral Days and (6) Moor g8,
Places; in which Cafes without Queftion the Rents are 1°{: 1o 1ra:
feveral ; and for the Rent of the one, the Leflor cannot Cr. El. 3,'“,7 e
diftrain in any of the other: And a Surrender of one Ma- 3 Leon. 124.
nor will not extinguifh the Rents for the others. And there- gglé!s?}gs, 19.
with agree 14 Eliz, Dy. in Winter’s (b) Cafe 308 & 309. 2 Rol. 442.
by three Julltices, 19 E. 3.75. 4. 19 A p.10, & 9E. 3.12, Cr, Car. 154,
And fuch Conftrution agrees alfo with the true Intent of :g"“g;zagg
the Parties, which is always to be obferved, when it may by 305, pI. 753 '
reafonable
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reafonable Conftruétion confift with the Rule and Reafon of
the Law. Vide 29 F. 3.39. 29 Aff. p. 52. 18 Eliz. Dy.350.
s Af p.6. 3 AF p. 1. 15 Af. p.11. But in the Cafe at
(2)3Bullir256. Bar it was refolved, that the Rent was (#) entire, becaufe
Ec"yb};”" firft the Leflor referves the yearly Rent (in the fingular Num-
2 Rol. 448.  ber) of 5/ 105 114. And afterwards when the Leffor comes
Moor 52, 58.  to his Condition for Payment of the faid Rent, the Condi-

tion is alfo in the fingular Number, fz7l. if the faid Rent of

5.. 105. 11 4. be behind in Part or in all, fo that it agrees with

the Words of the Indenture (which import the Intent of the

Parties) that in this Cafe it fhould be one entire Rent ; and

if it fhould be feveral Rents, then 2 Queftion might be made

1 Salk. 300. of the Validity of the Condition, which extends to the faid

(4) Co. Lir. Rent, &c. in the fingular Number, Sed (b) benigne facien-

36,4, 483.b. de funt interpretationes chartarum proprer fimplicitatems

30&-]}’[,;1. bg,. laicoruii, ut ves (c) magis valear quam perear. And by this

(&)1 Co. 76. 2. Conftruétion all the Parts of the faid Indenture well agree

2 Co.72.b.  with themiclves, and with the Law alfo, And the Difference

gé:'ggs' %, between this Cafe and the faid Cafe of (4) Winter is, be-

3 Keb. 288. caufe there the Refervations are feveral, and here (on Con-
1Mod.Rep.109. fiderations of the whole Indenture) -intire, guod nota Lene.

%dl)ofr&lgic?s.s . 2. Lt was refolved, That admitting they had been feveral

Dyer 308, 300 Rents, yet forafmuch as the Condition was intire, giving one

Moor 98. intire Entry into the whole for Default of Payment of any

Part, by the Severance of any Part of the Reverfion (if it

(e) 1 Rol.472. was in the Cafe of 2 common Perfon) (¢) the whole Condi-

C‘z:;‘“l'l’;‘fa"" tion would be deitroyed. And therewith agrees the Judg-
Siyl. 316,317, ment in the faid Cafe of Winter, 14 Filiz, Dyer 508, 309.

3. The great Doubt was, Whether this being in the King’s

Cafe, if the Cdndition by the Severance of Part of the Rever-

Fitzgib. 91, 92. fion be deftroyed or fthould be apportioned. And, 1. It was

obje&ted, That the Leafe in the Cafe at Bar was made by

common Perfons, and the Reverfion thereof was vefled in the

King by their Surrender, and by the A&t of 51 H. 8. in whichk

Cafe the King cannot take it in other Manner than the Sub-

je& had it before. For the Parliament which gave it the

King, fhall bind the King as well as the Subject, and his

(f) 1 Co.44.b. Prerogative fhall not be extended to do (f) Wrong or Injury

& . to any Subjed, as it is held in 15 E. 4. 8. 4. 19 H.6. Br:

»Intt. 681, LQuinzim. s E.3.6. 17 E. 3.40. Stamford s543. ‘Plez. Coms

Co. Lit.19.b. Nichols's Cafe 246. 2. It was objetted, That if the Condition

-l])fo»Evlf'ziBa'b, in this Cafe fhould be divided, the Law and Nature of the

487.b.  Thing would be altered by the King’s Grant, and that the

Cr. Argument King cannot do, for he cannot alter nor change the Law or

%’2}) 11(%0] Cuftom of the Land by his Patent. Vide 11 H. 4. (g) 13-

Noy 182. 37 H.8. Parents Br. 100, &e. 3. If the Condition fhould be

Moor 416.  divided, he would make two Condit. of one, and the Leflee

?%‘?}2’71) would be fubjet to two, and for the Non-payment of the Rent

Dav. 75. 2. b, to one, the other might enter, and many Abfurdities would

g) U H.4. follow thereupon; all which will be avoided, if according to

e S ¢ the
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the Rule of Law the Condition fhall not be divided. But on {(4)2Bulttr.281,

X ) . 5
great Deliberation, and the Juftices of the Common Pleas C[Zli?:’il 5

having divers Conferences with /74y Chief Juftice of Eng- 1 Rol. 47.
land, Manzwood Chief Barop of the Exchequer, and all the (6 ILT_{ol. 472.
other Juflices, at laft, on mature Confidetation it was refol- (c())'Pl(l);/?ili-;'
ved, that the (#) Patentee of Parcel fhould not take Advan- Goldsb, zo.
tage of the Condition; but as to that Part of the Land de- la,Sid- 81.
mifed, it was altogether difcharged of the Condition. But it(Pl())sz&‘C(;g;_"‘l‘f'
was alfo refolved, That as to the Refidue the Condition () (¢) 7 Co. 14. b.
remain’d with the Reverfion which the King hath, and fo (f) 3Leonays.
no Prejudice to any Purty, nor Wrong done to any by the % 7;; a
King’s Prerogative, nor the King by his Grant doth not al- Br. Charter de
ter the Law. For the Law makes 2 Difference between the Pardon 36,
King’s Grants, who always is prefumed to intend ardna reg- (zg)”[é'o"%t
ni pro bono publico cinniuin, &c. and the Grants of Subjetts 207, b,
who may follow their private Bufinefs; for the Grants of Sub- (%) Lit. fect.
jecls are always taken moft flrong againft them, but the %:G:L?f[{z
Graats of the King are taken and interpreted by a favour- ;3 [,eon, 1236; *
able and beneficial Interpretation, fo that no Prejudice fhall 127. Moor 204.
accrue to him by Conftru@ion or Implication on his Grant &° iSb‘ 19 22
more than he truly intended by it. And therefore if the King ¢ Co. iL b.
grants Land to % §. and his Heirs, and in truth 7. S. is the Hob, 170.

King’s Villain, it fhall not (¢ enfranchife the Villain by Im- ]é)’?‘_ ?;’;}di‘im

plication. The fame Law of an (4) Alien box:n, 17 E. 3. 59. Dr, & Student
(¢j the Advow/fon of a Prebend held of the King was aliened 39. 2. 123. 2,
to an Abbot and his Succeffors ; and the King granted to %ll-ll_l' . 33-bb-
the Abbot and his Succeffors, That the Abbot and his Suc- 13 (.'1_7}_12'3. 7.
ceflors fhould hold the Prebend to his own Ufe, yet he fhall 21 H.7.8. .
feife the Advow{on for the Alienation in Mortmain,and fhall Br'gremg-mz-
deftroy the Appropriation, for he fhall not be oufted of his ?)}0‘,;5'.'74’77_':’
Right to the Advowfon by Implication. And in 2z R.3. 4.(:) sH.7.38.b..
21 F.4.46. & 34 H. 6. 1f two (f) are indebted to the King, ?fJEO“' ‘62{-
and the King releafes to one, it fhall not difcharge the other. ,_jxnp'f,‘}{;{."'
Andin 6 H.y.15. 11 H.y. 10. if the King releafes all (g) 4 Inft. 119.
Demands, a Right of Inheritance fhall not be releafed. 21 H, 343
7.7. The King grants Lands in Fee on Condition that he ,_4(;'1,_'324332':'
fhall not (k) alien, it is good ; but in all thefe Cafes it is Br.Prerogarive
otherwife in the Cafe of 2 common Perfon. ' And in man gg’ 7. Fuz.
Cafes the K. who claims by a Subjeét fhall be in a better Cafe 4;?_‘:;“7;;, a
in Refpe@ of the Dignity and Prerogative incident by the Firz. Prerog. 7.
Law to the Royal Perfon of the King, than the Subjeé& him- B g‘[’{:‘e{f 6,
felf by whom he claims. As if the King has 2 Rent-Seck Z’g)' 3 Eeosn_}'z?_
by Attainder of Treafon, or by Grant, (z)  he fhall diftrain Goldsb. 17.
for it not only in the Land charged, but in all his other Lands, Pll)ow%o““‘ e
and yet the Subjeét by whom he claims fhould not diftrain %403'”15,7355:
for it. If a Subjett has a (k) Recognifance or Bond, and 2 H. 7.8 b.
afterwards is outlawed, or attainted, the King fhall feife g%fz“’l‘,i;gr“ff‘fé
all the Land of the Conufor, or Obligor, whereas he him- Br,}’)remg.g{ox:

felf could have but a Moiety: So in the Cafe at Bar, the King Br.Condit.125.
fhall take Advantage of the Condit, without (72) Demand, B;;SZ‘;%,““‘

and () Cr.Jac.513.
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and yet the Prior himfelf, under whom the King claims,
could not re-enter for Default of Payment of the Rent with-
out 2 Demand made. And if the King purchafe a Seigni-
ory of which Land was held by Pofteriority, the King fhall
be in a better Condition than the Subjeét from whom he
claims, and fhall have the Priority. And fo likewife fhall
his Grantee have in fuch Cafe, as it is held in 24 E. 3.65.
Garde 27, 49.

4. It was refolved, That although there was 375. 54.
which was found to be behind at Michaelmas, which was
more than was due at any one Quarter of the Year, yet it is
fufficient for the King when the Office hath Matter and
Subftance ; for the fole and fubftantial Point, which proves
the Breach of the Condition, is the Non-payment of the
Rent, or any Part of it; and it is not material how much
Rent was behind, for if any Part was behind it is {ufficient §
and the Party, who traverfes, ought not to traverfe that the
faid Sum of 375. 54. was behind, but that the faid Sum of
375. 54. or any Part of it was behind ; and every Office be-
ing the Finding of Lay People, which hath Matter and Sub-
ftance, fhall ferve the King, although the Manner of it be
not fo formal as it might be. And therefore if it be found,
that the Rent for one whole Quarter was behind, and in
Truth but Part of it was behind, it fhall fuffice for the King.
Alfo that the Jurors in Middlefex might find which were
the ufual Feafts in Zondon, being another County.

5. It was refolved, That although without Office the
Leafe was not void, becaufe a Claufe of Re-entry is only
referved, as' appears before, and no Limitation, that for
Non-payment the Leafe fhould be void, and although the
Office was not returned before the Date of the Patent; yet
forafmuch as the Office was found before the Grant, and af-
terwards it was returned of Record, the Grant was good 5
and that in this Cafe of Re-entry, by the Office without
Seifure, the Leafe was void. _

6. It was refolved, Although the Commiffion was under
the Exchequer-Seal, yet forafmuch as thereby a Chattel,
Jeil. a Leafe for Years, fhall be void, the Inquifition found
by Force thereof was good enough, although the Commif-
fion was not under the Great Seal.

And fo note a Difference between this Cafe and Page’s
Cafe before. And afterwards the Plaintiff, according to thefe
Refolutions, had Judgment to recover,

SPECOT’S
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S PECO T’J' Cﬂf? g:sxrnt:;s;;;&e
Hill. 32 Eliz.
I the King's Bench on a Wit of Ervor.

HUm[)brey Specot Efq; and Elizaberh his Wife, Pafth ; Leon. 198,

28 El brought a Quare Impedir againft the Bifhop g9, e,

of Exeter, and declared, that Fobn Arfior was feifed of the g ;f IR

Manor of Zedeote in the County of Dewon, to which the 180, 190. Jenk.

Advowfon of the Church of Zedcote was appendant in Fee, Cent. 258,259

and held it in Socage 5 and fo feifed, 1 Fam 4 & 5 Ph. &

M. by his Will in Writing devifed the faild Manor with the

Appurtenarices, to which, &c. to the faid Elizaberh for

Term of her Life, and died, by which the faid Elizaberh

entered into the faid Manor, and was thereof feifed for

Term of her Life, and took to Husband the faid Hum-

phrey, and they prefented to the faid Church, then being

void, David Walter who was admitted, inftituted and in-

duted in Time of (#) Peace, &c. And afterwards the (a)Dostiplasr

Church became void by the Death of the faid David Wal-

ter, and yet is void 5 and fo it doth appertain’ to the Plain-

tiff to prefent; and that the Bithop did difturb them, &c. .

The Bifhop pleaded, that the faid Church fuit infra diocef;

Juam, quodque ipfe nibil babet, nec babere clamat in Eccle-

Jia illa, &c. nifi admiffior’, inflitution’ & indutlion’® perfo-

narum, &c. And that the faid Chuyrch eft beneficiune cunme

curs animarum, &c, And that the faid David Waiter 24

Nov' 29 died, & quod Ecclefia prédiéta vacavit, ipfo Epif-

copo adtunc ejufdem Ecclefie Ordinario exiften’. Et ulteri-

us idem Epiftopus dicit, quod predi Humfrid infra fe#

menfes, proxim’ poft mortem Zrtdz&’ David, apud civis®

Exonie, in Con’ ejufdem Civit" prefentavit eidem Epifcope

tunc Ordinar’ Ecclef. pred’ quéndam fobannem Holmes ut

clevicum fuum, ad Ecclefiam prediftam fic vacantem, eun-

dem Epifcopum requirens, quod z‘éj& eundem Fobanuem

Holnes admittere, ipfumque in ead’ Ecclefia inflituere, & in-

duci facere dignaret : Super quo idem Epifc’,ut Ficlef.pred®

Ordinarius, apud, &5c. pred Foban® Holmes fic prefentas’ de

babilitar’ss idoneitate fua in bac parte, fecund LegesEcclefiaft

examinaV’, wide Fure debuit: E: fup’ bujufis’ examinatio-
1 nens
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nem fuam, idem Epifi’ adtunc & ibid’ invenit prefar’ Jo

bann’ Holmes fore fehifinaticum inveteratunt, ac eundem Fo-

' banw’ Holmes ea occafione per legenn facrofantt Ecclef: fore
perfonam inhabil, 8 minime idongam, ad acceptand’ aliquod

beneficium cum curd animarunt, pev quod idem Epiftopus us

Ecclef. illins Ordinarius adrunc € ibidemn recufavir admi-

tere pred’ Fobaniw’ Holmes ad FEcclefiam predi€tam ;5 and

pleaded that he of the Caufe of Refulal aforefaid gave No-

tice to the faid Humph. &¢c. upon which the Pl did demur

in Law : And it was adjudg’d in the Com. Pleas, That the

Bifhop’s Plea was infufhicient, becaufe he fhewed generally

€a) Do.pl.6o. that he was (4) fihifinaticus inveterar’. And on this Judgm. a
1Rol. Rep.136, Writ of Error was brought in the King’s Bench by the faid

237, 238-  Bifhop, and two Errors were affigned in the Record.
2 Bulftr. 139, ; p .
329. 3 Leon. 1. Becaufé no Prefentment was alledged in the Devifor,

200. 1And.190. but only in the Devifees for Life ; but zon allocatur, for the
S;'bEi'g 2 (b) Prefentment of the Leflee is a fafficient T'itle for hime
5)Dot.pl.z01. felf without Queftion, (¢) 8 H. 5. 10.

Poftea 97.b. 2. Brror was afligned, That the Court erred in Law in
gg‘gi”'gz giving Judgm. againft the Bifhop for the Infufficiency of his
Cr. E[’,a,]lg’, 7 Plea, where his Plea was fufficient. And it was objefted by
Moor 456.  the Bithop’s Counfel, that the Bifh. need not fhew any par-
%Aﬁdh"r% 5‘;; ticular Schifm, for if he fhews it, the Court cannot either de-
1 Leon, 26. " cide or examine it, becaufe it is a {piritual Thing which lies
()8 M. 54 b. not in their Conufance, as itis held 27 H. 8.14.4. 5. That for
F‘;Z:Q-“are im- calling a Man (4) Heretick, no Ation on the Cafe liesin our
f:},l; Tof 631. Law, for thole of the Com. Law cannot determine what is
4Co.17.2. 20.2. Herefy 5 and in 15H.7.9,8. 4. itis agreed by all the Juftices,
g?b[i?“- g that the Bifh. in Examination is Judge, and not a Minifter,
le Caft o0 " and therefore the Law gives Faith and Credit to his Judgm.
. And it was faid, that it is a good Caufe * to remove a (z)Co-
(5 g‘e‘l 159'[) roner from his Office generally, becaufe he is minus idoneus
/N.B.163.n. &4 officium illud exequend’, as appears by the Regifter and
Poftea 58.b. F.N.2.153. Butit wasanfwered and refoived, That the Plea
of the Bith. was Infufficient. Firft, iz is declared by the Stat..

(f) Goldsb.36.De () Articul’ Cleri, c.15. That De idonicrare perfon’ pre-
Pg] o ’“69331' Pé'g “fentar’ ad beneficium Ecclefiaft pertinet examinatio ad Fudi-
Avtictlis clexi cenz Foclefiafticum, €Sc. ut propter defeld ftient’ & aliarum
<ap. 13. coufarum rationabilium : So that it appears there ought to
;' %‘; 32 beareafonableCaule,8 cou/a vaga & incerra non eft rationa-
2 Bulltr. 226, bilis, for it is commonly faid, Duod dolofiss verfutur in uni-
10l Rep.157. verfalibus : And by the Reafon which hath been made, that
Moor 321.  the general Allegat. of the Pl fhould be good in the Cafe at
Bar, it is good, becaufe the Bifhop in Examinat. is Judges

by the fame Reafon it may be maintained that he may refufe

any Clerk, becaufe non eff idencus generally, or becaufe

()28id.97. he is (g) criminofus generally : But although he is Judge
;_["01- Rep.192, in Examination, yet forafmuch as the Proceedings of the
(1foct.plas1. Bifhop are not of (h) Record, -the Caufe of the Refufal
‘ . is
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is (4) traverfable,and if it be travetfed, and the Party refufed («)Do&.pl351-
e alive; it fhall be tried by the Metropolitan, and if he
e dead; it fhall be tried by the (¢) Cowmrry.. And if fuch a ()2 Iafk. 632.
genera] Allegation of Bifhops fhould be admitted (to which
the Patron fhall ot have Anfwet, becaufe the Bithop in his
Examiination is Judge; the Caufe being Spiritual; as it hath
peen objected) Patrons would fiiffer great Prejudice in thefe ,
Times in their Prefentations: In 38 E.3.2. (¢). the Bi- gf)lgléwmwg'f
fhop Plaintiff theiwed fot Caufe of Refufal thit the Prefentee s, SQ',.,?,f.ég )
had acknowledged himfelf to be, perjured, &5c. and fo crimi- Imped. 124 .
nafuss, by which it appears, that the Alledging that he is Dycrlzg;épl. 1
¢riminofus generally is not good, for no certain Iffue can be *"0" 3%
taken thereupon. Ez dubitatur there, Whether thete the Bp:
ought not to Fay in fatto that he is perjured,; and not that he
had confeffed himfelf perjured. Iy 5 R. 2. T7ial 5%. it was
agreed for good Law, That if 2 Mifcreant or Schifmatick be
prefented; admirted and induéted, it is a good Caufe of De-
privation. Se if he be irreligious he may be refufed; as it is
faid in 5 H. 7. 6. But when he is charged with the one; or
tefufed for the other, it ought to be alledged in particular, fo
that the Party may anfwer to it. And it was obferved; thar
it appears in our Books, that the Caufe of Refufil ought to
be certain, asins H.7.19; €11 H.7.9.8&37. Thatthe . ,
Prefentee is a Baftard (4), Villain, within Age; of illitefate; (@) 2Rol. 356,
&c.- And 15 H. 9. that the Patron had been (¢) excommuni- (¢) 2 Rol. 355
gated by 20 Days, and thetefore his Prefentee is not to be ad-
mitted 3 or that the Prefentee had tommitted Manflaughter,
as it is hield in 38 F.3. 2. or that the Prefentee is outlawed;
for then he is not idonea perfona; ot one who is mepe laitys;
Mich. 12 & 13 Eliz. (f) Dyer 293. Vide 8 & 9 Eliz: (g ) (f) Dyer ss3. |
Dyer 254. The Bifhop of Norwich refufed one becaufe he pl- 3.
was a Haunter of Tavetns, and a Player at unlawful Games, {égk‘é‘g"' 269.
ob quod & diveiJa alia crimina he was criminofus, & non Godb, ;’53,5 ’
idonens : And it was adjudged; that the particular Caifeé 2 Rol- 355.
were not fufficient; for they were not mala in fe, but (b) ?h%j’B‘u{ " pl-2.
inala probibita. And quod; ob diverfu alia criining, he was Hobags. Rol.
criminofus; &5 mon idoneus, was too general and incertain, 355. 2Rol.§55:
As 40 E. 5. 6. in Tender of a Marriage and Refufal, the ;iggg"pf'
Heir ought to alledge a certain Caufe of the Refufal; where- -3
of Iffue may be taken. ‘ R
And it was rzfolved, That all fuch as are (2) fufficient (5) » Rol. 354
Caufes to deprive an Incumbent; are fufficient to refufe a
Prefentee. And altho’ it doth hot appertain to the King’s
Court to determine Schifms or (k) Herefies, yet the original () Wing.Max!
Caufe of the Suit being Matter whereof the K.’s Coust hath 8.27H. 8. ig.a/
Couufance,the Caufe of the Schifm or Herefy, for which the
Prefentet is refufed, ought to bealledged in certain,to the -
tent that the K.’s Court may confult with Divines to kaow
Iz whether
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whether it be Schifm or not ; and if the Party be dead,
thereupon to direé the Jury that try it. And as to the Cafe

(a) Antea 57.b. of the (4) Coroner, which hath been put, it was anfwered,

gng.Bo. 14613. EI’\" That it was not to be compared to the Cafe of 2 Prefengec;

ST ™ for fuch Allegation is not fufficient,as it is confeffed by both
Sides, cither to refufe a Prefentee, or to deprive an Incum-
bent, becaufe he is perfona minus fdow’ generally. And the
Coroner at the Common Law hath but the Keeping of the

(4) Stanf. Cor. R olls of the Pleas of the Crown, but the Incumbent hath

88. 1. the Care and Keeping of Souls, and therefore the Law
requires more Circumfpettion and Certainty in the cne Cafe
than in the other. 2. The King mayremove a Coroner by
Writ dire@ted to him for a2 Caufe which fhall not be tra-
verfed,as appears in F.N.B. 163. and fo not like (this Cafe).

Then another Error not affign’d was moved, f¢. That for
the Infufficiency of the Bifhop’s Plea, the Court gave Judg-
ment for the Plaintiff; Ideo confiderar’ ¢ft quod pred’ H. &
E. recuperent ver(. preditt’ Epifcopum prefentation’ fuum
ad Ecclefiam prediiam, €S habeant breve Fob. Archiepifeo-
po Cantuar’totius Anglie primar’ & loci illins Metropolitano,
eo quod pred’ Epife’ eft pars, &c. Et idem Epife’ in mife-
ricoxdia. And afterwards a Writ to inquire of the Value of
the Church was awarded, and the Value and other Points of
the Writ found and returned ; and upon that Judgm. was
entered again, f¢. That the Plaiitiff fhall have a Writ to the
Archbifh. wz fupra. Et guod recuperent verfus pred’ Epife.
dainna, &c. Et pred Fpift’ in Mia: So that a Bifhop was

(¢) 1 Rol. 218.(¢) twice amerced, and every Amercement of 2 Bifhop is 5/

. (4) 1Rol. 216.and in this Cafe he ought not by theLaw to betwice amerced 3

218 and therefore this Difference was taken, if 2 Man brings Tref-
pafs againit two, and one is found guilty to Damages by him-
felf, and the other is found guilty to Damages by himlelfjin
that Cafe each Defendant fhall be feverally amerced ; and
the Plaintiff fhall be alfo feverally amerc’d agaift each of
them, as appears in 4y E. 3.20. But in an Agion againft

(¢) 1 Rol.218, (&) one and the fame Defendant or Tenant, and the Defen-

8 Co.61.a.  dant or Tenant pleads one Plea to Part, and another Plea to
the Refidue, or confefles Part, and pleads to Iffue for the o-
ther Part, and the feveral 1ffues be found againft him ; yet
the Def. or Ten’t fhall not be twice amerced. And therewith
agrees 9 F.3.6. by Herle, &5 22 H.6. wherefore it was conclu-
ded, That forafmuch as the Bithop being one and the fame
Perfon was twice amerced, in this Cafe it was Error.

Againft which it was anfwered by one of Counfel with the.
Def. That the latter was only a Recital of the former,and {o to
give a full Judgm. ofall with the Damages,and not 2 new Judg-
ment ; for he cannot have two Writs to the Metropolitan, no

(F>Jenk. Cenr, TOFC than he can be (f) twice amerced. But if it was gra-

259. 1Rol.218, 244 arguinenti admitted, that the latter Judgment was er-

{g) 1 Rol. ;76.roneous, yet the (g) firft Judgment is good and perfeét in
it felf, and fhall not be impeached for any Error in the
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fecond Judgment ; for the firt Judgment was the Judgment 1alk. 134,135+
which was In the Quare Impedir at the common Law, for

before the Stat. of /142, 2. cap. 5. the Plaintiff in a Quare

Impedit did not recover Damages (4). And the Plaintiff af- (#) 6 Co. 51 a,
ter the faid Statute may take the Judgment (5) at the Com- L0 it 17-b.

. . . b, 2 Inft.
mon Law, and relinquifh the Benefic of the Statute if he zg:. ;',nitr;56.

will, Quod conceffii:iz fuit per totam curiam, for which Caufe Cr. El.162.
the Defendant’s (in Errors) Counfel prayed that the Judg- gl;) Jenk. Cent.
ment might be affirmed ; and fo it was. 59-

Note Reader, the Matter in Law was reflolved and ad-
judged by both Courts. ’

FosTER's Cafe
Hill. 22 Eliz.
In the King's Bench.

70HN Fofter and Urfuls his Wife brought a Writ of falfe
.J Imprifonment againft Rober: Smith, and on the Plead-
ing and fpecial Verdi€, the Cafe was fuch 5 f¢il. That the
Town ot Brancafter is in the Hundred of Swithder in the
County of Nozfolk ; and that the Defendant was pred’ tem-
pore quo, &c, one of the Conftables of Brancafler. And
that Nathaniel Bacon Efquire, then one of the Juftices
of Peace within the faid County, made 2 Warrant fealed
with his Seal diretted amongft others to the Conftables
of Brancafler, reciting that Fobn Lane of Brancafter was
in Fear of his Life, Mutilation of his Members, and
Burning of his Houfes by Urfilz the Plaintiff, &c. Vo-
bis, &c, precipimus quod pred Urfulam coram aliqus ~
Fulticiarior’ ioftrorum ad pacem in Cowd bredift affign
venive faciar', fen aliquis veftrum wenire faciar fificiens
manucapt’, quod ipfa preditt Urfula prefar fooann’
Lane damnum & malim aliquod, §c. non faciat, nec fieri
Pprocurabir. Ft fi boc facere recufaverit, tunc ipfam fic
recufantem proxiim’ prifow’ noftre in Cont® pred’ duci fa-
cias, &c. ihidem moratur’ quonfpue gratis boc facer’ voluer’,
&c. By Force of which Warrant the Def did arreft the faid
Urfula, and that afterwards the Pl and one Fobn Hammond

i3 offered
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offered them to go to Thomas Farmor Efq; one of the Ju-
ftices of Pedce of the fame County to be bound to the Q.
according to the Purport of the faid Warrant 5 and that the
faid Robert Smirh did refufe to go to the faid Thomas Far-
aor, on which the Plantiffs went with the faid Fobn Ham-
mond o the faid Thoinas Farmor, and there acknowledged
a Recognifance to the Queen to appear at the next Seffiong
to be held within the Hundred of Swithden (which was not
according to the Warrant) and that the Defendant prediff’
gempore quo, 6. by Force of the faid Warrant carried the
{aid Urfula béfore the {aid Nuathaniel, before whom fhe
refufed to find Sureties ; wherefore the Defendant.carried
the faid Urfiila to Gaol by Force of the faid Warrant. And
in this Cafe two Points were refolved by #ray Chief Ju-
ftice and the whole Cotrt.
" 1, That on the faid general Wartant, [il. coram aliguo
Fufticiar’, &e. it is at the Eleftion of the Conftable, who is
an Officer and Mini%ier of Juftice, to carry the Party ar-
Lamb. Eir. o4. fefted tc what Juitice e will, for it is more reafonable to
Tt U7 give Eletion to the Officer, who in Prefumption of Law is
a Perfon indifferent, and fworn to do and execute his Office
_duly, than to give the Ele¢tion to the Delinquent himfelf,
" who by Prefumption of Law will feek Excufes, and per-
haps will carry the Conftable being for the moft part a
Br.Peaces, &c, P00t Man, to the fartheft Part of the County, by Reafon
§.21H:7.20. b, whereof fuch Conflable would be more negligent and remifs
2L a Br. faux of fuch Warrants for Fear of Travel, and Lols of their Time;
2’2?"-?"9““” which Judgment is againft the Opinion of Finenr 21 H, 1.
- 20, 0biter, whereof the Reporter makes a Quere. But it a-
grees with the Opinion of the Lord Brook in Abridging the
Cafe of 21 H. 7. Tit. Farx Imprifonment 11. Note Reader,
the Law adjudged in the Point, which never (as I know) was
adjudged before. o )
2. [t was refolved, Thit after the Officer in the Cafe a-
bove, had brought the Party before the Juftice, and before
himfhe refufed to find Sureties, Thatif the Officer without
a new Warrant or Commandment mightcarry the Party to
Prifon, and that by the Words of the faid Warrant, Frf boc
Jacere récufaverine, &c. And Wray Chief Juftice {aid, That
a Juftice of Peace might in fuch Cafe make a Warrant ta
bring the Party before himfelf, and it would be good and
fufficient in Law : For, for the moft part, he who makes
;he Warrant, has beft Knowledge of the Matter, and there-
fore moft fit to do Jufkice in the Cafe. -

Goocws
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G oo Cc Hs Cafe.
Mich. 32 & 33 Eliz.
In the King’s Bench.

Etween Rons Plaintiff and Gooch Defendant, as Helr to
L# his Father in Debt, on a Bond made by the Father,in
which he bound bimfelf and his Heirs; the Defendant
pleaded Riens per Diftent ; and the Plaintiff maintained
Affets-at I.in the County of Suff. and at Nif7 prius before
¥ray Chicef Jultice of Ewngland, one of the Counfel with the
Plaintiff gave in Evidence that his Father was feifed of
Lands in 1. aforefaid in Fee, and died thereof {feifed ; and (4) 1Brownl,
that they defcended to the Defendant, by which, €. All /&3 go'g"‘b'
which was agreed by the other Side: Butthe Defendant’s 10 Co. 56. b.
Counfel gave in Evidence, That long Time before this Ac- IS%EN- 162.a.
tion brought, the Defendant had enfeoffcd one /7 G. in i)nftmf;-z
Fee of the fame Lands, which was alfo confeffed ; but the 2 Leon. s, o,
Plaintiff 's Counfel alledged and proved, that this Feoffment 47,213, 308,
was made by Fraud and Covin to defraud the Plaintff of fﬁéﬁ}ﬂ’f_‘”'
his Aétion ; and therefore void by the Stat. of (4) 15 Eliz. 2Rol.Rep, 493.
cap. 5.as to the Plaintiff. Bat it was firongly urged andin- g?’?-“f- Cro.
fifted on, That it ought to have been pleaded, and could not ', . 303);“
on this Iffue (of Riens per Difcensr the Day of the Writ 205 pl. 17.
purchafed) be given in Evidence : But on the Importunity ZSBI-XF:{-_%
of the Plainiiff’s Counfel, Wray Chief Juftice direted the | ;;'zlzf;'
Jurors to find the fpecial Matter; and fo they did. And Co. Lits. b,
now this T'erm on Argument at Bar and Bench, two Points 1726&3-115?- 2
were refolved by #/ray Chief Juftice, and the whole Court. ;. ?)eeéasuf”‘
1. That the Matter aforefaid might well be given (&) in RaftEnr207.b,
Evidence for two Reafons ; 1. Becaufe the faid Statute pro- ﬁ“-]éc 270,271,
vides generally, That the Eftate as to the Creditor fhall be Yg’,‘;‘,fgi‘ 197.
void, and Aéts of Parliam. made in Prevention or Suppreffion ¢4) Hob. 72.
of Praud ought to have a favourable Interpretation. 2. If D??i pla. zo0.
this Matter ought to be pleaded, it would be mifchievous to 2(;8' '7?‘{)'.
Creditors, and make much to the Maintenance and Increafe 2 Inft. 44y,

14 of



GoocH'’s Cafe ParT V.,
of a Fraud and Covin ; for Fraud and Covin(becaufe they are
odious) are fo privately and fecretly hatch’d in a hollow Tree,
in arbore cava € opaca, and fo artificially covered and con-
cealed, that the Party grieved has no Means to find orknow
it 5 then to drive the Plaintiff, who is altogether a Stranger
to it, to plead the Feoffment (whereof he hath no Know-
ledge) and that it was made by Fraud, &¢. would be mif*
chievous and againft Law and Reafon. And Judgment was
given for the Plaintiff. And in this Cafe W74y Ch. Juftice
faid, if 4. feifed of Land in Fee make a fraudulent Con-
veyance, to the Intent to deceive and defraud Purchafers

()27 B\ c. 4. againft the Stat. of (#) 2y Bl and continues in Poffeffion,
and is reputed as Owner, 2. enters into Difcourfe with A,
for the Purchafe of it, and by Accident B. has Netice and
Knowledge of this fraudulent Conveyance, and notwith-
flanding conclydes with 4. and takes his Affurance of himj
in this Cafe B. fhall avoid the faid fraudulent Conveyance by
the faid A&, notwithftanding his Notice; for the A&t has
by exprefs Words made the fraudulent Conveyance void as
to a Purchafer 5 and forafmuch as it is within the exprefs

(¢) Co.Lit. 3.b.(3) Purview of the A&, it ought to be fo taken and ex-

36.:299. 3. b“poundcd in Suppreflion of Fraud. And according to the O-
pinion of the Lord W74y, it was unanimoufly agreed and re-
folved by the whole Court of Common Pleas, Pafch. 3. Fa-
¢cobi in Evidence to a Jury in ap Ejeftione firme, on a

s;;,fﬁrng.en'scaf_& Leafe made by Sranden to Houfe Plaintiff, againft Bul

oo 3180 yop Defendant, That where one Bullock had made a frau-

R dulent Eftate of his Land within the faid A& of 22 EL to
A. B. and C. and afterwards notwithftanding offered to fell
the faid Land to Stawmden, and before Affurance thereof
made by ZBullock, Stander had Notice of the faid fraudu-
lent Conveyance, and notwithftanding proceeded, and took
his Affurance of Bullock, that Standen fhould avoid (by
the faid A&) the faid fraudulent Conveyance ; ‘for the No-
tice of the Purchafer cannot make that good which an A&

gl)ogr%g- Sz-lb-, of Parliament made void as to him. And true it is, Quod

Bridgm. o3~ #on decipitur qui feit fe decipi. But in that Cafe the Pur-

{alm. 217, chafer is not deceived ; for the fraudulent Conveyance

?(?f:;k whereof he has Notice, is void as to him by the faid A&,
RIPNEEI5: and therefore fhall not hurt him, nor is he, as to that, in

{

4py Manner deceived. (2.) ~

SPARRYY
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SPARRYs Cafe

Mich. 32 & 33 Eliz.
In the Excheguer.

Srael Owen brought an A&tion on the Cafe againft Zames
Sparry, of Trover of a certain Quantity of Cotton Yarn,
and felling it to Perfons unknown, and Converfion to his
own Ufe : The Defendant pleaded, That the Plaintiff had
another A&ion on the Cafe depending in the King’s Bench
for the fame Trover and Converfion of the fame Goods 3
and this Sunit is profecuted pending the other: And de-
manded Judgment of the Bill: And thereupon the Plaintiff
did demur in Law. And it was refolved by Sir Roger
Manwood Chief Baron, and the whole Court of Exchequer,

that the Bill fhould (#) abate for two Reafons. 2 #) gO&- pla,
1. Becaufe by the Rule of Law a Man fhall not be (2) [v17<’>or3§39.

twice vexed for one and the fame Caufe, Newo (c) debet bis (b) Moor 418.
wexari, fi conflet Curie gquod fit pro una & eadem coufn.(¢) 4 Co 43. 2
But the old Difference in our Bopks is between Writs which ?i-c &,};gj kf,"
comprehend Certainty as in Debt, Detinue, §&5¢. And Writs 2 Venc. 170.
which comprehend no Certainty, as Affife, Trefpafs, &¢, Cr- IlaC-48l-
For it is true that in Writs (be they real, perfonal, or mixt) Sgygjg'
which are certain, it is 2 good Plea to fay, That the Writ is 1 Rol. Rep. o5.
brought pending another, but in Writs real or perfonal,where g;?dg- .
no Certainty is contained, there it is no Plea. As in Affife g5 08 ™
the Writ is general de libero tenemento, and a Writ of Tref-

pafs is, Luare bona & carallp cepit, e, generally without

any Certainty, either of the Thing, or of the Time, &c. or

of any convenient Certainty which may be put in Iffue ; for

the Law requires, Luod (d) certa ves deducatur in exi- (d) Anteazsa.
zum, & non poteft conflare Curie, quod fiv prouna & ea-3%%.
dem caufs, But ip Affife, Trefpafs, £5c. after Plaint or De- 505, . $90. &
claration made, which Plaint or Declaration reduces the Hard. 132.
Generalty of the Writ to a Certainty, then the Writ purchafed March 98,
after fuch Plaint or Declaration fhall abate, as aprears in 14

. 3.
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Moor 883. . 3, Brief 290. adjudged in the Point, where. in Afife of
Novel diffeifin the Ten’t pleaded, That the Pl. had another
Writ of Affife depending of the fame Tenements between the
fame Parties ; and fo this Writ purchafed pending the other,
Judgment of the Writ: And becaufe Plaint was not made in
the firft Writ, fo that non pozeft conflare Curie, of what Te-
nements he made his Plaint, the Writ was awarded good, and
(#) Br.Brief he pleaded to iffue. And therewith agree 14 4] £.7.29 ()
30 e 299, Aff. p.so, Vide (14) 18 E. 3. Brief 318. A Writ of Refcous
) brought pending another fhall abate, if it be of Record that
the Pl. hath declared in the firft Writ, or otherwife not;
(6) Br. Biief and (%) 39 H.6. 12. acc”by Prifor in Aflife after Plaint; and
259. Fitz.  jn Trefpafs after Declaration the Plea is good. But in the
Brief 142.  Cafe at Bar, the firft Action on the Cafe on Trover and Con-
verfion, be it by Writ or Bill, is here as certain as an A&tion
(c) Do&k. pl.68. of T'refpafs is after Declaration. But the Reafon in (¢) 5 H.
Br. Brief321. ¢ 14, 4 0. which asit feems the Reporter miftook) was ut-
terly denied by the Court, where it is faid, That becaufe di-
vers Trefoafles may be done in one and the {ame Day, there-
fo:. 1t is no Plea (as itis there faid) in T'refpafs, that another
A&ion is depending, &c. for the fame Trefpals: Por by the
fame Reafon after the PL has recovered in Treipafs, and
brings his Action for the fame Trefpafs again, the Def. can-
not aver that it isall for one and the fame Trefpals. But the
(d) Fitz. Brief Book in (4) 20 H. 6. 44. b. 45. 2. was affirmed to be good
87. Law ; where in Forgerv of falfe Deeds, the Def. demanded
Judgm, of the Writ, becaufc the Pl had the like Writ of For-
gery of the fame Deeds, to which he had appearcd, and this
Writ purchafed pending the other, For the Writ of Forgery
of falfe Deeds is general. Quare diverfa falfa falta fabrica-.
wit, vel quodd’ falfum f2EF fabricavit: And the Def. had not
pleaded that the Pl had declar’d in the firft Altion whereby
the Certainty might appear; therefore Newron compared it
to a Writ of Trefpafs and awarded the Def. to an{wer. Vide
() 3r. Teele {e) 14H. 7. 12. b, €5 22 (f) H.6. 15. b. that in an Aion of
f‘z%{”"n Trefpafs for a Horfe, which by the Declarat. is reduced toa
13, 2, Ahale Certainty, it is a good Plea to the Writ, that there is a Reple-
({) Fiz. Tref vin depending of the fame Taking, where an Averment is al-
;‘?’_(3,12;%[ ofs lowed, that ail is for one and the fame Taking, and yet there
rsn. PYS may be feveral Takings in the fame Day, which isagainft the
Br. Brief 188. Realon of 5 H. . and agrees with this Refolut. And there-
with -agrees alfo the Book in 22 H. 6. 52. 2. where the Cafe
of Trelpafs is adjudg'd; for there in Trefpafs the Def. faid
that the Pl. had another Writ depending againft the Def. for
the fame Trefpafs, on which ke had declar’d, Judgm. of that
Writ brought pending the other, and Newroz and the whole
(g) 20 H.6. Court awarded that the Writ fhould abate, Note, there it is
gft'zb'B”;ife' fa{” Part of the Plea to the Writ, that the P1. had declar’d,by which
(h) Doct pl.63. he had made the Thing certain; and thatisthe Differ.between
Br. Brief 321. thisCafe andtheCalesin(g)20H.6.44.85 5(b)H.7.15.a.b.for the
2 ‘ - principal
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principal Cafe in 5 (2) H. 7. was affirmed to be good Law, () s H. ;.

for there it was not Par of the Plea that the Plaintiff had (354" U 68

declared. And the Cafe at Bar was fironger, for it fhall net Br. B'riif';“:

be intended that there were divers Sales and Converfions in Anted 61, b,

one and the fame Day. Alfo it was refolved, that although

the firt A&ion was in another Coyrt, fZil. in the King’s

Bench, or wice verfa, that the Plea is good. Vide 43 (%)(%) Fitz. Bar,

E. 3. 27.4. acc. and that the Book in 54 £. 3. Brief 189. is gy, :

good Law 5 for jt doth not appear by the Plea, that the Br. Brief ¢4,

Plaintiff or Defendant was privileged in the Exchequer,

and then by the Statute of Articuls fuper Chartas;, cap. 4e

it is ena&ted, that no common Plea fhall be held in the

Exchequer: Butin 43 E. (¢) 3. 27. a. it appears that the (¢) Supra.

Defendant was privileged in the Exche%uer, and therefore

the Plea to the Writ there was good. But if 2 Man brings

an A&ion of Debt by Bill in London or Norwich, ot in any

other inferior Court, and afterwards brings an A&ion of Fitzgib. 314,

Debt in the Common Pleas, this Suit in the higher Court, '

which is brought pending the Suit by Bill in an inferior

Court, fhall not abate, as appears in 7 (4) H.a. 8.4. & 3 (¢) (d) Fitz, Brief

H.6.15.4.b. Vide 43 E. 5. 22,27, & (f) 7 H.4. 44. 4. b, 2

Briningam’s Cafe. But it is faid ¢ E. 4. 53. 4. that all the B:;ggggpgg& ‘

King’s Courts at Weftminfler, bave been Time out of Mind, (¢) Br. E&bpﬁf'

&ec. and {o 2 Man cannot tell which of them is the moft an- g"-l B

fiegt Court, | Fiz. Edtoy.
And afterwards it was adjudged that the Plea was good, pel 1. P

and the Plaintiff took nothing by his Bill. And fo note (f ) ez, A

Reader, all the Books which prima facie feem to difagree, 3¢ 5 GE

are ondfull and folid Reafon upanimoufly agreed and re- fur le Cate 3.

conciled. '

/
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ParT V.

CASES of By-Laws and
ORDINANCES.

. The Chamberlain of London’s Cafe.
Mich. 32 & 33 Eliz.
In the King's Bench.

3 6L°°“' 264, HE Ghambetlain of Lowdon brought an A&ion of
* Rol. 365. Debt in Lorndon in the Guild-Hall there againft di-
See Carter 68, vers Perfons, €¢. And it was grounded on an A&

I]\/l';'érm %&gc- of Common Council, or Ordinance made by the Mayor, Al-
Lucgs’zﬁ{ép' “dermen and Commonalty of the City at their common Af
131 fembly (which they make by Cuftom, and which amongft
others is confirmed by divers Aélts of Parliament) by which

it was ordainéd, That if any Citizen, Freeman or Stranger

within the faid City put any Broad-cloth to fale within the

City of London before it be brought to Blackwell-Hall to be

viewed and fearched, fo that it may appear to be faleable,

and that Hallage be paid for it, fi7l. 14. for every Cloth,

that he fhall forfeit for every Cloth 65. 84. And further it

was ordained, for fuch Forfeiture the Chamberlain of the

City of Lcndon for the Time being {hould have an A&ion

of Debt, €¢. And becaufe the Defendants had broke the

faid Ordinance, for the Penalty inflited by the faid Ordi-

nance, the Chamberlain of London brought an A&ion of

Debt in Loudon; and it was removed by Corpus cum Caufs

into the King’s Bench. And it was moved that thofe of Loz-

don could not make Laws and Ordinances to bind the King’s

Subjects, and principally Strangers, for then they wou'd have

as high Authority as an A& of Parliament: And 2. The faid

Ordinance (as it was urged) was againft the Law, and the

Freedom and Liberty of the Subjed, to compel him to bring

his Cloths to any one Place. 3. The Impofit. of 1 4. for Hal-

lage was a Charge to the Subje&t,and by the fame Reafon that

they may impofe 1 4. they may impofe 24, and {o iz infini’:

And
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And one of the Inner Temple of Counftl with the City
moved to have a Procedendo. 1t appears by many Precedents,
That it hath been ufed within the City of London Time out
of Mind, for thofe of ZLozdon to make Ordinances and Confti-
tutions for the good Order and Government of the Citizens,
&c. confonant to Law and Reafon, which they call Aéts of
Common Council. Allo all their Cuftoms are confirmed by
divers A&s of Parliaments, and all fuch Ordinances, Conflitu-
tions or By-Laws are allowed by the Law, which are made
for the true and due Execution of the Laws or Statutes of
the Realm, or for the well Government'and Order of the
Body incorporate. And all others which are contrary or re-
pugnant to the Laws or Statutes of the Realm are void
and of no Effe@: And as to fuck Ordinances and By-Laws,
thefec Differences were obferved ; Inhabitants of a Town
without any Cuftom may make Ordinances or By-Laws for
the Reparation of the (4) Church, or 2 Highway, or of any (s) Poftea 67.b,
fuch Thing which is for the general Good of the Publick ; flg}l’;‘;
and in fuch Cafe the greater Part fhall bind the whole with- 15, " " ¥
out any Cuftom. ¥ide 44 E. 3. 19. But if it be for their own
private Profit, as for the well ordering of their (#) Common of (4) Cr. Car. -
Paflure, or the like, there without 1 Cuftom they cannot 493
make By-Laws: And if there be a Cuftom, then the greater | 11}:::"?9“034-'
Part fhall not bind the lefs, if it be not warranted by the Hob. 212,
Cuftom. For as Cuftom creates them, fo they ought to be Goldsh. 79,
warranted (dire&ed) by the Cuftom. Vide 8 E. 2. Affife () &“f%;g&m
413. Alfo Corporations (4) cannot make Ordinances or 179. ’
Conflitutions without a Cuftom, or the King’s Charter, un- 3 Leon. 265.
lefs for Things which concern the publick Good, as Re- (}313 " Rol <11
parations of the Church or common Highways, or the Hob.zu.‘s 3
like. Zide 44 E. 3.19. 8 E. 2. Affife 413. 21 E. 4. 54.
11 H 9,13, 21 H.7.20. & g0. 15 Eliz. Dyer 322.

And as to the Cafe at Bar many Statutes were made for
.the true Making of Woollen Cloth, which is the principal
Commodity of this Realm ; and to the Intent that the
faid Statutes might be the better executed without any
Deceit, the faid A& of Common Council was made, that
they fhall be brought to Blackwell-Hall, as to a Place
publick, and known, to the Intent they might be fearched
and viewed, if they were made according to the faid
Statutes. So the faid Ordinance being made for the better
Obfervation and Execution of the faid Laws, to prevent
all Frauds and Falfities, was good (¢) and allowable by (,) { rol. 565:
the Law. Alfo the Aflefling of the faid (f) 14d. for 3 Leon. 26,
Hallage was good, becaule it was pro bomo publico, and it 55

was competent and reafonable, having regard to the Benefit poo; 580,
) 2 Jones 144,
8 Co. 127 4 Pollexfen’s Argument in Quo Warranto 81. Hardr. §6, 210. Lane 24,
Bn'dg. 140, 141. 1 Rol. Rep. 115. (f) 8 Co. 127.b. 2 Brownl.287,288. Hard. 54, 210,
Yoilexfers Argument in Quo Warranto 81. Trebie’s Argument in Quo Warranto 33
Cro. Arg.22. 1 Rol, 363,
which
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() 11Co.543. which the Subje& enjoyed by Redfon of the faid (#) Or-.
dinances, and fuch Affeffiments being for the Maintenance of
the publick Good, and not pro frivato lucro; were main-
tainable by the Law ; and it was not tb be called 2 Burthen
or Charge to the Subjeét when he feaps a Betiehit by it. But
it is like Pontage, Murage, Toll, and the like; as appears in
15 H. 4. 14. b. in whith Cafes the Sum for Reparations of
Bridges, Walls; &c. ought to be fo reafonable; that the
Subjeét fhall have more Benefit thereby than Charge.

Alfo the Penalty infli€ted on the Offender; be he Citized
or Stranger, waslawful, the Offence being committed with-
in the City; and the Sum being comipetent and proportion-
able to the Offence, and without a Penalty the Ordinance
{5)3 Leon265. would be in vain 5 for (b) Qderynt peccare mali formiding
(c) 1Rol. 366 pense, And the Appointment of their (¢) Chamberlain;,

being their publick Officer for Debts, to bring the A&ion of
Debt was good, and allowable by Law ; and the Ordinancé
being according to Law; may be put in Execution without.
¢(d) 1Rol.363. any I})ther Allowance, (4) notwithftanding the Statute of
29 H. 7. cap. 7. . L
 Sid. 23 And afief great Deliberation WW7ay Chief Juftice; by the
Moor sto- 535, Advice of the other Juftices; granted a Procedendo. " Vide
(¥) Hardr. 55. 2 (&) E. 3. 5. Fobn de Brittgin’s Cafe. The King may granf
2 Brownl. 179, by his Charter, that all Manner of Ships coming to fuch &
F Rep. 5. Haven laden with Metchandizes, fhall be unladen at a cer-
Palm, 3. tain Place, and not elfewhere, to the Intent he may b
better anfwered his Cuftoms and other Datjes.

CALAI;K’;
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CLARKYs Cafe s Carcuat,

Trin. 38 Eliz.

~

In the Common Pleas.

IN an A&ion of falfe Imprifonment brought by Clark a- ! 62{01& 363,
gainft Gape ; the Defendant juftified the Imprifonment, 3°; 277, 799
becaufe King E. 6. incorporated the Town of St. Albans § Co.127.b.
by the Name of Mayor, &¢.’ and granted to them to make 2 .I?U”tr- 328.
Ordinances: And fhewed, that the Queen appointed the Ni'ogrs‘f;; iz,
Term to be kept there, and that they with the Affent of ss0. ~ *"
the Plaintiff and other Burgeffes, did affefls 2 Sum on every 2 Ioft. 54,70z,
Inhabitant for the Charges in erefling the Courts there;,g_' Argumenc
and ordained, That if any fhould refufe to pay, €c. that Biidg. 141,142,
he fhould be imprifoned, &¢. and becaufe the Plaintiff being 2 Brownl. 28
a Burgefs, &c. refufed to pay, €. he as Mayor juftified 5 1°> 61
and it was adjudged no Plea, for this Ordinance is againft
the Statute of Muagna Charta, cap. 29. Nullus liber homo
imprifonetur ; which A& hath been confirmed and efta-
blithed above thirty Times, and the Plaintiff’s Affent can-
not alter the Law in fuch Cafe: But it was refolved, that
they might have infli€ted a reafonable Penalty, but not Im-

rifonment, which Penalty they might limit to be levied

y Diftrefs, or for which an Ation of Debt lay ; * and the # Ante 62,

Plaintiff had Judgment.

JEFFREY'S



Part V,

JEFFREY's Cafe.
Mich. 31 & 32 Eliz. Rot. 447.

In the C'omn%aﬂ Pleas.

3 g Emoranduin, That upon Monday next aftet a Month
of St. Michael it this Term, before the Lady the
Queen at Weftminfler, came William Feffrey, Gent. in his
proper Perfon, and informed the Court of the Lady the
fiow Queen here, That whereas, according to the Law of
the Land, and the Cuftom of this Kingdom of England,
Time whereof the Memory of Men is not to the contrary,
within the faid Kingdom had and ufed, the Inbabitants
and Refidents within any Parith within the Kingdom afore-
faid, within which any Parifh Church is, the faid Church,
at their own proper Cofls, as oftent as need required, was
repaired, and from the whole Time aforefaid ufed to be,
and ought to be repaired ; and that every other Perfon or
Perfons, inhabiting without the fame Parifh in any other
Parifh, from the Reparations thereof from the Time a-
forefaid were difcharged and acquitted: And whereas by
the Law of the Land, and the Cuftom aforefaid, it is not
lawful to any Perfon or Perfons to impofe any Rate or Tax
upon any Perfon not Dwelling in any Parith where fuch
Church to be repaired is, in refpe, or by reafon of any
Lands or Tenements which the faid Perfon holdeth or
occupieth in the faid Parifh where the faid Church is to
be repaired, as above is faid, for the Reparation of any
Church fo unrepaired, without his Confent. And whereas
alfo the Trial and Determination of the Caufe aforefaid
is 2 Matter determinable at the Common Law, and not
by the Laws or Cenfures Ecclefiaftical any ways to be
tried, ended, or difcuffed, nor ufed to be, Time where-
of the Memory of Men is not to the contrary ; yet
Abrabam Kenfbley and Thomas Fofter, Church-wardens
of the Parifh of Haylefoam i the County of Suffex,
2

not
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hot being ignorant of the Premifles, falfely and fubtilely pre:
tending the aforefaid Wikiam Feffrey to be an Inhabitant with:
in the Parifti of Haylefham aforefaid, (wheréas in Truth thé
aforefaid William e_ﬂfjrt’y' is, and wis dwélling within the Pa-
rifh of Chiddinzly in the Counry aforefaid, and nevet was dwel-
ling within the Parifh of Haylefhdim dforefaid) and the fame
Church of Haylefpam aforefaid, by Tenaitts and Pfoptietors
of Lands and Tenements within the¢ famé Parifh Behotied
and ought to bé repaited, endeavoliring the Queen’s Majes
fty that fow is, and her Regdl Crown to- difinhefit, and
the Conufance of Pléas, which to the faid Qireen’s Majefty,
and to her Regal Crowh, and not to thie fpirfrual Court dotlt
belong, to draw to be detérminéd .in the fpiritual Court ; the
faid William Feffrey, in -the fpiritual Court afotefaid; beforé
Do&or Dréwry, Doftdr of Law in and thréughout the whols
Archdeaconry of Leéwis, of the Reverend Father in Chrift by
Divine Providence, Thomas Lotd Bithdp of Chichefler, lawfully
depured, at the proctiring of the fame .firabam and Thomas
in this- behalf, of and for & certain Tax upcoh him the faid
Wiliam Fiffvey, 16 and about the Reépafations of the Parifh
Church of Haylefpam aforefuid, impofed, caufed to be cited;
and him the faid William in the fpiritual Coufr afofefaid, be-
fore the aforefi fpiritual Judge to appear,and him the faid Wik
fo appearing to anfwer t6 certain Articles of and for the Ta#
aforciaid, that is 16 fay, for thac the faid Wildm Feffrey,.
knew, believed, and heafd, that within the Archdeaconry of
Lewis in_ the County aforefaid, thefe was a Churth come
tronly called the Parifh Church of Hajlefbam, dnd that the
faid Parifh Church as well in the Tiling as in the Covering
theteof, as ih otHer things neéded and watited; {6 thar un-
lefs it were repaired, it wis feared it would fall to Deéay and
Ruint : And thdt as well of commion Right, and of an an-
cient and laudable Cuftorh, as alfo Time whereof the Me-
mory of Men is not to the éontrary, inviolably, and un-
‘gueftioned, it was ufed and obferved within the Pafifh of
‘Hayléfpam aforefuid, That dll and fingular the Parifhioners
intending -the Reparation of any Church "untepaired, accor-
ding to the Rate and Quality of their Pofleflions, having
and occupying inh the fame Parith, might or ought to im-
pofe a Rate or Tax; and alfo_that the faid Church (mature
Deliberation being had thereof) could not be fufficiently re-
paired for a lefs Sum thanh Three Score and Ten Potnds of
lawful Money of Emgland. As alfo that the Church-wardens
of the Parith Church of Haylefham aforefaid for the 'Fime
being, in the Yecar of our Lord 1589, and Two Years then
laft paft, of and with the Confent of all the Parifhioners of
Haylefpam aforefaid, or the greater or befrer Number of the -
fame; a Rate accofding to the Quantity and Qualities of
the Pofleflions aforefaid, and of the Rents within the fuid
Parifh, being for the Reparation of the faid Church, of
the Péfleflions aforefaid, or Rents in the faid Parifh of all
and fingular to be impofed, and the fame be taxed, had and
K

de-



Pleadings in Jeffrey's Cafe.  PART Ve
decreed; and had appointed a Day and Place for the Rate
aud Tax aforefaid to be made ; and that of the fame Day in
which the faid Rate fhould be impofed, Notice was given
in the Parith Church of Haylefpam aforefaid, to all the Pa.
rithioners aforefaid, as alfo to Foreigners having Lands, Pof-
feflions, or Rents, in the Parith of Haylefpam aforefaid, and
alfo in the publick Marker therc. And that at the Time
and Place appointed for the Impofing of the afcgre‘faxd Tax
or Rate, thofe Church-wardens, as alfo the Parifhioners of
the faid Parifh, to the Rate and Tax aforefaid to be made

roceeded, and the Sum of Four Pence of every Acre of Land
called Marfbland, as alfo the Sum of Two Pence of lawful
Money of England, of every Acre of Land called Upland,
within the Parifh of Haylefoam aforefaid being, for the Repa-
rations of the aforefaid Parifh Church, by the Havers and
Occupiers of the aforefaid Acres were impofed, ro be paid
to the Church wardens of the aforefaid Parifh Church. As
alfo that the faid Wiliam Thirty Acres of Marfh, called Marh
Ground, and one Hundred Acres of Land, called Upland, within
the Parifh aforef. held and occupied,or Rents for the fame then
received ; and that the Sum from the Havers and Occupyers
of the Pofleflions aforef or Rents within the faid Parith of
Haylefram aforefaid, did not extend unto above the Sum of
Fifty Pounds of good and lawful Money of Eugland, according
to the Rate and Tax aforefaid, to be levied and colle&ed un-
‘der the Name and Colour of their Office (as before is faid)
of and upon the Premifles to anfwer him unjuftly bound. And
although the faid Wikiam Feffrey the Martter aforefaid above
contained, in the fpiritual Court aforefaid, before the afore-
faid fpiritual Judge, in his Difcharge of the Premilles often
had pleaded, alledged, and the fame with inevitable Truth and
good Witnefles offered to prove, that he by the Law of the
Land in Form aforefaid onght not to be cited for the Payment
of the aforefaid Sum upon him the faid Wiliam Feffrey, for
the Reparations of the Church of Haylefbam aforefaid, as be-
fore is faid, taxed, and for that the Tax aforefaid for the Re-
parations of the Church aforefaid, in the Cafe aforef. is a Mat-
-ter determinable at the Common Law, and not in the fpiri-
tual Court; yer the fame fpiritual Judge to admit the fame
Plea and Allegation urterly refufed ; And the aforefaid Abra-
bam and Thomas Fofter him the faid Widiam Feffrey, in the fpi-
ritual Courrt aforefaid in the Premiffes to be condemned, and
to the Payment of the aforefaid feveral Sums of Money upon
him the faid Wikiam Feffrey for the Reparations of the Church
aforefaid, above in this behalf fpecially impofed and taxed ;
(which he by the Law of the Land (as before is faid) to pay
for the Reafon aforefaid ought not, or is bounden to do) by
the definitive Sentence of the faid fpiritual Court with all his
Strength cndeavoureth and daily threatneth, in contempt of
the now Queen, and to the Lofs, Prejudice, Impoverifhing and
manifeft Grievance of him the faid WiZiam, as alfo contrary
to the Law of the Land aforefaid : And this the faid Wiz, Feffrey
is ready to aver; and humbly imploring the Aid and A 1ﬁanc;

o
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of the faid Court of the faid Lady the nbw Quzen hers; de-
mands Remedy ; and the Writ of the faid Lady the Queea
of Prohibition to the aforefaid fpiritual Judge, in Form a-
forefaid to Prohibit him; that he the Plea aforefsid, nor any
thing touching the faihe befote hiih he further hold not 5
and it is granted unto him, &c. And thereupon cometh
Fobn Porter of Cheddingley in the County aforefaid of Syf-
Jex Efg; and Thomas Aynfeomb of Buxfted in the County
aforefaid, Gent. in their proper Petfons, and unhdertake for
the aforefaid William Feffrey, That if it _happeneth the 4-
forefaid Abrabam Kenfbley and Thomas Fofter to the Court
of the Lady the Queen hereafter to come, to detmand thé
faid Queen’s Writ of Confultation, or otherwife; to fue fof
Juftice thereof and upon the Premiffes, that thén the faid
Williaie the {2id Matter of Suggeftion fhould follotw with
Effe&, until the Plea thereof by fome lawful Means be
ended, that is to fay, each of the Bail aforefaid upon thg
Penaity of Ten Pounds, which faid Sum of Ten Pounds
the Bail aforefaid acknowledged; and each' of them ac-
knowledged of their Lands and ' Goods, and of every of
them to-be levied to the Ufe of the faid Lady the Queen,;
if it fhall fo happen the faid William not to profecute in
forin aforefaid with Efc&, . '

K32 Jevw
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JEFFREY s Cafe.
Mich. 31 & 32 Eliz.
In the King's Bench.

Cr. £l 650. Tism Feffrey Gent. brought a Prohibition againft 4
Fob. 212 [/ ’r/ émlm;z %eﬂ/h[e_y and Tbagmds Fofter, and declared that
,'_fgl%dr'Re7l”;"6’ by the Law of this Realm, the Parifhioners of every Parifh
Scez }gn 123. Where they are dwelling ought to repair their own Church,
2Showr.Wayie and not the Parifhioners of any other Parifh, &'c. The faid
f‘?u?n“g;‘;"- T homas and Abrabam being Church-wardens of the Parifh
Ee. 7% of Haylefbam in the County of Stffex, had fued the Plain-
tiff in the Spiritual Court before Doétor Drewry in the Di-

ocefe of Chichefter for certain Monies impofed on the faid

Williane Feffrey without his Affent for 30 Acres of Marfh,

and 100 Acres of Land which the faid Williame Feffrey had,

and occupied in the faid Parith of Haylcfbam, for the Repa-

ration of the Church of Haylefbam, and had confirain’d him

to anfwer to certain Articles, f¢il. that the faid Church was

in Decay, and that it could not be repaired for lefs than yo L

And that the faid Churchwardens of the faid Church for

the Time being, anno Dowe. 1589, and two Years before,

with the Affent of the greater Part of the Parifhioners of

the faid Parith, fuxta guantitatem & qualitatem poffeffion’

& reddiv’ infra dil¥ parochiam exifler’, determined and

agreed to make a Taxation for the Repair of the faid

Church 5 and that Norice of fuch Meeting was given in the

faid Church, and alfo proclaimed in the Market 5and that

at the Day fo appointed, the Churchwardens and the greater

Part of the Parifhioners of Haylefbam who were there met

together, made a Tax, f¢:/. of every Acre of Marfh-Land

4 4. and of every Acre of Arable Land = 4. to be faid by

the Occupiers of them in Haylefbam aforefaid 5 and that the

fzid William Feffrcy the faid 30 Acres of Marfh, and 1c0

Acres of Land occupied, or received Rent for them ; and

that all, the faid Tax of the faid Town did not exceed the

Sum of 50 L And further declared, that the Taid Will. Feffrey

was at the Time of the faid T'ax, and long Time before, and

yet is an Inbabitant of the Parith of €hiddingly within the

{aid County of Sxffex, and never did inhabit within the Par.

1 of
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of Haylefpam 5 and that he had pleaded the faid Matter in
the Spiritual Court, and the Judge refufed to altow it. And
on this Declaration, Coke of Counfel with the Defendant did
-demur in Law. And after many Arguments at Bar and
Bench it was adjudg’d, That-a Confultation fhould be grante
ed. And in this Cafe thefe Points were refolved.

1. That the Spiritual Court (2) has Conufance e repara-
vione corporisfive navis Ecclefie 5 and thatappears by Briz-
ton who wrotein § E. 1. /4D, 1. ¢. 4. fol. 11, and in the Stat. Ze
Circumfpelle agatis, &c. but in rebus manifeftis errar qui
authoritates legum allegat, quia perfpicuc vera ucn funt pro-

banda, becanfe he who endeavours to prove them, obfcures4

them. And it was objeCted, 1. Thst the Reafon why every
Parifhioner ischarged ro the Reparations of the Church,and
to provide convenient Ornaments in it for the greater Con-
venience and Honour of Divine Service, is firlt tor the Spi-
ritual Comfort which he has in Hearing the Word of God
there for bis Inftruétion in the true Way to Heaven in Cele-
bration of the Sacraments, and in prefenting to God their
Prayers, not only privately, but with the great Congregation
to be thankful to God for all his Benefits, and to defire of
him all Things neceflary, &€5c. in Refpeét of which ineftima-
ble Bepefits,he is chargeable to repair his own proper Church
in which he receives them. But fhall not be bound o the Re-
parat.ofany other Church in another Parith in which he doth
not inhabit. And the Defcript. of this Word (Parechia) was
obferved, Parochia eft locus in quo degir popul’ alicujus Fe-
clef:

2. It was objefted, That it would be hard to charge the
faid Feffrey to fuch Tax, becaufe he was dwelling in ano-
ther Town, and never conforted with them of Haylefbam at
any of their Aflemblies or Aflefments for fuch Purpofes,

3. It was objefted, That the Libel in the Spiritual Court
againft the faid William 7effrey was in the Disjunélive, that
the faid William Feffrey occupied the faid Lands,or received
Rent for them, on which Libel if Kenfbley and Fofter fhould
have a Confultation, although 7effrey doth not occupy the
Lands himfelf, but a Farmer in Haylefham who pays to him
Rent, that yet 7effrey might be charged, which would be

€7

(a) 2 Rol. 289.

(6) 2 Inft. 487,
88, .

The Refulution
of the Court.

againft Law and Reafon, and againft the common Expe- -

rience of all Eugland. But it was anfwered and refolved,rit,
That although the Houfe wherein Feffrey dwelt be in ano-
ther Parifth, yet forafmuch as he had Landsin the Parifh
of Haylefbams in his proper Poffeffion and Manurance, he
is in Law Parochianus de Haylefpam. For the Place
where he lies, fleeps, or eats, doth not make him Pa-
rifhioner only 5 but aifo forafmuch as he manures Lands in
Haylefoam, and by that is refident upon it ; that makes

3 him

2 Rol. 229.

Cr. El 659,
843.2 Rol.Rep.
262.2Inft. 653,
702.Winch 53.
2 Brownl, 10,
1 Buldtr, 20.

2 Saund. 423.
Saltk. 164.
Comb. 313.
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him a Parifhioner of Haylefbam alfo as to this Pur

ofe.
.? 2. If inthis Cafe Feffrey fhould not be charged to the
Reparation of the Church of Haylefpam, for thofe Lands
‘which he himfelf occupies there, no Perfon would be
charged for them, upon which great Inconvepience would
enfue ; for one who inhabits in the next Town, may oc-
cupy the greateft Part of the Lands in anpther Towns
and fo Churches in thefe Days will come to Ruin: But it
¢4) 2 Rol.280. was refolved, when there is' a (#) Farmer of the fame
:ngi Fﬁ 659 Tands, the Leflfor who receives Rent for them fhall not
P20 be charged for them in Refpe@ of his Rent, becaufe there
is an Inbabitant and Parifhioner who may be charged ; and
the Receipt of the Rent doth not make the Leffor a Pa-
rithioper. *
3. In this Cafe the Charge is on the Perfon, and not
on the Land, but is on the Perfon in Refpeét of the Land,
for the more Equality and Indifferency. Vide Regift. 44. b.
nter confultation’. Confultatio ad procedend’ contra parochi-
-anos fuper emendationem corporis five navis Ecclef. &c. ubi
probibirio de laico feodo prius porrefla fuit, which is to be
‘intended when the Tax was of the Perfon in Refpet of his
X ay-Fee.
4. Altho’ he dwells in another Town, yet forafmuch asin
Judgm.of Law he is an Inhabitant and Parifhioner of Haylef
pam, he may come, if he will, to the Affemblies of the Pa-
rithioners of Haylefbam, when they meet together for fuch
Purpofes: And Sir Chrift. Wray Ch. Juftice faid, That for-
afmuch as the Conyfance of the Reparations of Churches
doth belong to the Spiritual Court, it was neceflary to
hear the Opinion of thofe who profefs the Ecclefiaftic’ Law
as to this Point 5 and fo it was done. And thereupon divers
of them under their Hands in Writing did certify their Opi-
nions, That 7effrey by their Law was a Parithioper of Haylef-
bam as to this Purpofe, and chargeable to the Reparations
{5) 1Mod.Rep. Of the (2) Church’ of Haylefbam : And that the Church-
h94. Hob. 212 wardens and greater Part of the Parifhioners (on fuch ge-
Antea 63. 2. neral Warning) met together, might make fuch a Tax b
then: Law, and that it don’t charge the Land but the Per-
fon in Refpe& of the Land, for Equality and Indifferency.
. 5. Asto the ObjeGion, that the Libel was in this Dif-
junétive, &c. It was apfwered and refolved, That altho’ the
(¢)Hob, 115, (0) Libel'be fo, yet the Defendants fhould have a fpecial
$9%:, Confultat. only in Refpeét of fuch Lands which the faid .
Feffrey at the Time of the faid Tax had in his own Hands,
apd fo much the rather becaufe the faid Zeff has confefled in
bis Declarar. on the f3id Prohjbis, that he himfelf,at the Tim
T of

bl
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of the faid Tax, &¢. had the faid Lands in his own Occu-

pation. And a fpecial Confultation was awarded : And this

was the firft leading Cafe that ever was adjudged and re-
orted in our Books as -to this Matter.

And afterwards Paftl. 41 Eliz. between Pager and Cr. ELés9.
Faump in the King’s Bench in the Time of Popham Ch.
Jaltice, the Point came again in Queftion on a like Tax,
a Prohibition being obtained ; after many Arguments and
great Deliberation, at length on View of the Recoid of this
Cafe at Bar, which was adjudged in the Point, it was re-
folved again byPopham Chief Juftice and the whole Court,
that a Confultation fhould be granted according to this Judg-
ment ; and now it is generally allowed and received for
Law.

Note Reader, This is 2 good Cafe to many Purpofes,
and therefore obferve well the Confequences of it.

The Lord CHEYNEY's Cafe. sz
Mich. 33 & 34 Eliz,

In the Court of Wards.

SIR Thomas Cheyney Knt. Lord Warden of the Cingue Moor 727,728,
Ports, 1 Eliz.made his Will in Writing, and thereby de-
vifed to Henry his Son divers Manors, and to the Heirs of
his Body, the Remainder to Thomas Cheyney of Waodley,
and to the Heirs Male of his Body, on Condition that be wing, Max.t s
or they, or any of them fball not alten, dijtontinue,Sc. And
it was a Queftion in the Court of Wards, between Sir Z'ho-
mas Peror Heir general to the Lord Warden, and divers of
the Purchafers of Sir Tho.Cheyney, if the faid Sir Zho.thould
be received toprove by Witnefles,that it was the Intent and
Meaning of the Devifor to include his Son and Heir within
X 4 thefe
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thefe Words of the Condition ( be or they ). and not only to

veftrain Thomas Cheyney of Woodley and his Heirs Males of

his Body : But Wray and Anderfon Ch. Juftices, on Confe-

rence had with other Juftices refolved, That he fhould not

{4) 1Rol, 422, bE received (4) tp fuch Averment out of the will, for the

Wing.Max. 15, Will concerning Lands, &¢c. ought to be in Writing, and

' the ConftryGtions of Wills ought to be colletted from the

#)4 Co.g.a. ‘D) Words of the Will in Writing, and not by any Averment

arch 42 out of it ; for it would be full of great Inconvenience, that

Jenk.Cenc.115. none fhould know by the written Words of a Will, what

Mo, EL498.  (onfirulion to make, or Advice to give, but it fhould be
or 22,2, “ : . .

z Bulr 177, controlled by collateral Averments oyt of the Will : But ifa

178. Bridg.135. Man has (¢) two Sgns hoth baptized by the Name of obn,

ggdbigngL!t' and conceiving that the Elder” (who had been long abfent)

Huee Arg. 49, is dead, devifes his Land by his Will in Wriring to his Son

so. Stile293,” oy generally, and in Truth che Elder is living; in this Cafg

Me Z\Q“g' the Younger Son may in Pleading or in Evidence alledge the
Raym.aiorr. Devife to him; and if it be denied, he may produce Witnef-

aleon.jo.  fes tp prove his Father’s Intent, that he thought the other to
) rownl. 132, be dead ; or that he at the Time of the Will made, named
Saik, 235. his Son obn the Younger, and the Writer left out the Ad-
(e)iBrown132. dition of the Younger : For in 47 E. 3. 16. b. the Cafe was;
‘N;'olgr"?g;_ Robert Peynel had 1fue two Sons baptized by the Name of
2 Leor.217. William, and (4) levied a Fine to Sir Fobn Fanningbridges
Swinb. i08.  gnd others cogee ceo, EGc. who granted and rendered to Ro-
Z‘;bg’&) 'IS;’JZ' bert and William his Son generally ; and after the Death of
Br Noim 63. Robert, Williars the younger Son brought a Scive facias a-
'\i‘_r-FEl'LZ- 131. gainft the Heir of William the Elder ; and the Younger by
BT .?;F{?ﬁ.ﬁ the Rule of the Court averred that the Fine was levied to
ciw. 49.a,  make him Heir prl,55¢c. 2nd upon that 1ffue was taken.And
no Inconvenience can rife if an Avernm. in fuch Cafe be ta-

ken in Cafe of a Devife, by Will, for he who fees fuch Will,

whereby Land is devifed to his Son Fobn, cannot be de-

ceived by any fecret invifible Averment; for when he fees

the Devife to his Son Pobn, he ought at his Peril to in-

quire which Fobz the Teftator intended, which may eafily

be known by him who wrote the Will,and others who were

rivy-to his Intent ; and if no dire& Proof can be made of

(¢)1 Bulfr. 62, Ilmlis Intent, then the Devife is void (e) for the Incertainty, as
Swino. 103, the Render alfo would be in the faid Cafe of the Fine, as to
' Wllizin, for the Law will not make the one or the other by
Conftruct. inheritable, for neither the Eider Son fhall have it

by Courfe of Law,becaufe the Elder need not have an Addit,

por fhall the Younger have it by Conftru&. by reafon the Fa-

ther need not have limited the Land to the Elder,becaufe the

Land after the Death of the Father would defcend to the El-

der. But he fhall have it whom the Father intended to ad-

vance with'it, and for want of Proof of fuch Intent, the Will

or the Render for the Incertainty (as hath been faid) isvoid 3

and fo the Doubt in 11 . 6. 13. well explained.
’ © CASES
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CASES of USURY.

BURTONs Cafe.

Mich: 33 & 34 Eliz,
In the King's Bench.

N a Replevin brought by Humphrey Burton againfk
H. H he avowed, becaufe Thomas Woodboufe E1q; wes
feifed of the Place where, &¢. containing 10 Acres in

Hicklyn in the County of Norfolk, inter alia ; and fo feifed
1y Fulii annp 21 Eliz. by his Deed granted to 4. G. Efg;
a Yesrly Rent of 20/ iffuing out of the Place where, &c.
inter alia, to perceive to him and his Heirs at the Feafts of
the Nativity of Chrift and St. Fobz Bap:ifl, Yearly to be
paid ; The firlt Payment to begin 3t the Feaft of the Nati-
vity of Chrift, which fhall be iz Arno Domini 1580. And
afterwards 4. by Deed acknowledged before Juftices of
Peace, and Clerk of the Peace of the faid County, and en-
rolled according to the Statute, did bargain and fell the faid
Rent to the Defendant and his Heirs, who for the Rent be-
hind did avow: The Plaintiff in Bar of the faid Avowry,
pleaded the Starute of Ufury, and alledged, that the faid
17 Fulii; anno 21, inter eofdem T homam Woodboufe, €3 A, 37H.1.¢. 9.
G, raliter concordatym fuit per viam corrupie barganie, 3 €. ¥
{cil. quod predictus A mutwo daver prefas’ Thome Wood- =% =" 3>
houfe censum libyas, & quod idem Thoneas goncederet to the
faid Anthony and his Heirs the Rent of 20/ under Condi-
tion, That if the faid 7homas fhould pay to the faid 4.
100/. 17 Fulii 1580. that then the faid Rent fhould ceafe
on. which corrupt Agreement 7 homas there then received
the faid 100/, and there then granted the faid Rent accord-
ingly
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ingly under fuch Condition as is aforefaid, according to the
faid Agreement ; Qui quidem annuus redditus pro pred’
100l in forma pred’ folubil® excedit fecundunz vat’ 1cl. pro
100 L, pro uno anno, contya formam Statuti, €¢. and con-
veyed a Leafe of the Land to the Plaintiff for 21 Years.
And note the Diftrefs was taken 29 Decemb. anno 33. for
20/, behind at Midfummer then paft; upon which the
Avowant did demur in Law ; and Judgment was given for-
the Avowant. For altho’ it was obje@ed, That the Plaintiff
in his Bar to the Avowry hath alledged, that the faid Grant
was on a corrupt Contraét againft the Statute, and the
Avowant hath demurred thereupon, by which he hath
confefled all Matters in Fatt; yet becaufe on the Matter
difclofed in the Bar, it appears to the Court, that it was not
a corrupt Contra& againft the faid Statute, and fo his Alle-
ﬁation of it repugnant to the Matter fhewed by himfelf in

is Bar to the Avowry; and a Demurrer is not a Con-
feflion of all Matters in Fa&, but of all fuch Matters in Fadt
which are well and fufficiently pleaded; for this Caufe
Judgment was given for the Avowant,

And the Caufe that it was not againft the Statute of U-
fury was, That nothing was to be paid by T homas Woeod-
boufe the Grantor within a Year and a Quarter after the
Grant made; for within the 1yth of Zuly 1539, and
Chriftmas 1580, no Rent is appointed to be paid. And if
the Grantor had paid the 100/ the 17th of Fuly 158c,
the Rent fhould ceafe without any Thing paying for the
faid 100l Se that the Court faid, it was a plain Bargain,
and Purchafe conditional of fuch Rent, and no Ufury. It
was in the Eleftion of the Grantor to have paid the faid
100l and to have fruftrated the Rent, o thar the Grantee
(as the Nature of Ufury is) was not affured of any Recom-
yencc for the Forbearance of his 100/, for a Year, and the
aid Rent of 20l per Annum is but a Penalty to the
Grantor, and Affurance to the Grantee for the Payment of
the faid 100/ But it was refolved by the whole Court,
That if it had been agreed between the Grantor and the
Grantee, that notwithftanding fuch Power of Redemption,
that the 100/ fhould not be paid at the Day, and that
the Claufe of Redemption was inferted to make an Eva-
fion out of the Statute, then it had been an ufurious Bar-
gain and Contrat within the faid Statute. For if in Truth
the Contrat be ufurious againft the Statute, no Colours or
Shews of Words will ferve, but the Party may fhew it,
and fhall not be concluded or eftopped by any Deed, or
any other Matter whatfoever 5 for the Statute gives Aver-
ment in fuch Cafe. :

And Popham Ch. Juft, faid, If 4 comes to B. to borrow
100/, B. lends it him, if he will give him for the Loan of it

for
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for a Year 20/ if the Son of 4. be then alive, this is Ufury

within the Statute; for if it fhould be out of the Statute Noydm.g
for the Incertainty of the Life of 4, the Statute would be of 575,47~
little Effe&: And by the fame Reafon that he may add 253,08, so9.
one Life, he may 4dd many ; and fo like a Mathematical Cr- EL 643.

. Line, which is diviftbilis in femper divifibilia,

CLAYTON's Cafe.:  s=Sower

Pafch. 37:Eliz. Rot. 1915.

In the .Common' Pleas.

BEtwcen Reighuolds Plaintiff, and Clayron Defendant, Co. Ent, 163,

in an Ation of Debt on 2 Bond of 60/ the Cafe pl 42.

was, Clayton requefted Reighnolds to lend him 30/ and ’l;,lﬁ}:rd 15, 16,

on Communication betwixt them, Reighnolds. doth lend = **7".

Clayron 30l. 6 LDecemb. 34 Eliz, until the fecond Day of

June next following, to pay him for the Principal and

Loan of it 33/ at the fald fecond Day of Fuwe, if the

Son of the Obligee be then alive; ang if he die before | Bulttr. 36,37

the faid Day, that then he fhall pay him but 2y [ Paim. 547

which was 3/ lefs than the Principal. "And it was re- ;\_'1°A°’d397' €

folved by the whole Court, That it was.an ufurious Cr.n,a'c.]g_’og’.

Contra& within the Statute, according to the Opinion of 252, 253, 508,

Popham Chief Juftice before, and for the Reafons there A T

given by him, Ufura dicitur ab ufu, & dre, quafi ufucra, gnea 6'9,31,,'

3. & Uufus eris: Ei Ufura eft commodum certum, quod propter 1 Sid.28, 182,
: : uﬂmz 3 Inft. 151
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ufuimn rei (vel zri) musuate vecipitur. And this Defcription
agrees with this Judgment : For if on the firft Contratt he
who lends referves no certain Sum for the Loan; but f-
cundario fperet de aliqua ret(iﬁutzane a_d voluntasem efus
qui mutuatus eft, boc non eft virigfum. Vide Glanvile lib. y.
cap. 16. & lib. 0. cap. 1. what was the old Law of this
Land concerning Ulury. Vide etiam Leges Santli Ed-
wardi, &e.

HoEs Cafe.
Pafch. 34 Eliz

In the King's Benchy Rot. 275. in Debt.

IN an A&tion of Debt brought by {2) Hoe in the King’s
Bench, Pheliz Marfbal was bail for the Defendant 5 and
afterwards before any Judgment, the Plaintiff releafed to
Phelix all A&tions, Duties, and Demands; and afierwards
Judgment was given againft the Defendant, and on Default
of the Defendant a Scire fac. iffued againtt Phelix Marfbal,
who pleaded the faid general Releafe; upon which the
Plaintiff demurr'd. And it was adjudged that this (&) Re-
leafe fhouldinot bar the Plaintiff ; for the Words of the Bail
are conditionally, that is to fay, S comtingerer preditt
defendentem debitum € damnums ill' prefar quer’ minime
Jolvere, aut fe prifone Marefthall’ ea occafione non reddere,
&c. fo that there can be by the faid Bail no certain Duty
till Judgment be given, for before that none can know to
* what Sum the Debt and Damages will amount: So he who
is Bail for the Def. is not bound in any certain Sum at firft:
But his Recognizance being general, fhall be reduced to a
Certainty by the Judgment, and not before ; and therefore
there is a (¢) Difference between a certain Duty on Con-
dition fubfequent, for that may be teleafed before the Da)"_
o
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of Performance of the Condition, and 2 Duty uncertain
at firft, and on Condition precedent to be made certain
after; that in the mean Time is but a meer Poffibility, and
therefore cannot be releafed; for this Recognifance doth not
crea'e a Duty prefently, but fhall produce a Duty after on
a Contiugat.

Note, That it was adjudged, 77iz. 4 Eliz. Rot. 1207. in
the Common Pleas, That by a Releafe of all Aétions, Suits,
and Quarrels, a () Covenant before the Breach of it is not (4) 1C
releafed, becaufe there is not any Caufe of Ation, nor any g”Co', ,c;;_’;b'
certain Duty before the Breach of it, but the Breach of it 10Co.51.b.’
ought to precede the Altion, and the Caufe of the Duty ; Co. IB"' 291.b.
and for this Caufe fuch Releale was no Bar. Vide Dyer ?(':9:535. 170
5 Eliz. () 217. acc. And vide Littleton in his Chapter of Moor 35."
(¢) Warranty 170. That by a Releafe of all Demands a’?%““"-uh
Warranty (which is a Covenant real) as is there faid, is Hour ,’;6
extin€t, yet it is executory and incertain ; but there the And. 8.’
Feoffee to whom the Warranty is made may prefently have GgldSb- 166,
a Warrantia Charte, and bind the Land pro loco €5 ten- (Ié)éco.l).x b
pore. But fee 35 H.8. Dyer 57. that by a Releafe of (4) 153.b. "
Covenants, the Covenant is dilcharged before the Breach of 4 ¥ s Eliz.
it, which is proved by Lirtleton alfo, fol. 170. &c. 16 F. 3. R pehi P2
Barr. 245. A Woman had Title of Dower, and releafes pl. 150.
to him in the Reverfion, and afterwards Tenant for Life éA“d' 8.
{furrendred to him, and it feemed a good Bar; and yet the pf'f.Em' 1
Woman bad no Caufe of Ation againft him in the Rever- Golidsb. 160,
fion at the Time of the Releafe made. But the Reafon is 11—167'
becaufe the Woman had Right to the Land, and he in the Cf_t}'aff'”
Reverfion had an Eftate on which 2 Releafe might enure, Yelv. 1'52. ’
and by Recovery of her Dower his Eftate would be charg- (¢) 1 Co.112.b.
ed, 21 H. 7. the laft Cafe. A Releafe in Time of (f) Va- ifcfeé”.' ry
cation to the Patron, difcharges an Annuity with which the Lic. 171. ar
Parfon is charged in Refpet of the Parfonage. Pide 40 E. 3. GO Lit.392.b.

22. 18 E. 3. Avowry 77. 13 R. 2. Avowry 89. 14 H. 4. 4. ((,:f) agﬂ;??;&
Recordare longe. Butt. 17.
1 Co, 112. b.
[See the Cafe of Thorpe verf Thorpe, 1 Salk. 171, &c. poy 50 J% b-
arnd Rogets, v. Wood, Lucas 87.] Yelv. 156.
2 Rol. 404.

(¢) 1Co. 112, b. 8 Co. 151.a. b 154.2, Co.Lit, 265. a, Do&rin. placit. 149. (f) 21 H.
7-41.a. Br. Releafe 33. Br. Dean and Chaprer 11. 1 Co. 112. b. Poftea 81, b. 2 Rol.
340. Co. Lit, 266, 2. Fitz. Releafe 57.

SEINT
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SEINT JOoHN's Cafe.
Trin. 34 Eliz.

In the King's Bench.

GAm’mer had a Judgment in the King's Bench againft
one Seinr Fobn of the County of Bedford, and had a
Capias ad [atisfaciend’ againft him, and got a Warrant
from the Sheriff to a fpecial Bailiff to arreft him, who
came near the faid Seint Fobn’s Houfe to aireft him, and
becaufe he feared Refiftance; he brought with him 2 Dagge:
And Seint Fobu being then a Juftice of Peace of the faid
County of Bedford; having Notice of it, fent one of his
Servants for him, who finding him armed with a Daggc’

n

. arrefted him, and brought him before the faid Seinz 70

being the next Juftice of Peace § who on Examination
of the Matter committed him to the next Gaol; there to
remain till he had paid 10/ one Moiety to the Queen,
and the other Moiety to the Informer; according to the
Statute of 33 H. 8. cap. 6. which prohibits the Shooring
in, or carrying, &e. of any Hand-gun. And it was ob-
jeted, that a Dagge was not within this Word Hand-gun;
for it was faid, That Dagges were not in Ufe at the Time
of the Making of the faid A&, but invented after ;
and although they are ufed with the Hand, yet it is not
known by the Name of Hand gun, no more than Haghut;
or Demyhake, which were alfo ufed with the Hand, but
notwithftanding are known by particular Names, and are not
comprehended within this Word Hand.gun : For they are
both particularly named with the Hand-gun in the Stat. So
a Dag%e is diftinguifhed by fpecial Name from a Hand-gun.
Wheretore for both thefe Reafons, 1. That it was not in
Ufe at the Time of the Making of the A&; 2. Thar it was
known by a fpecial Name, it was objeéted, that this Carry.
ing of the faid Dagge was not within the faid AQ. But it was
refolved by the whole Court, that it was within the faid 823
1 a
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and comprehended within this Word Hand-gun 3 for altho’

no Gun was known by the Name of a Dagge at the Time

of the Making of the faid A&, and altho’ in common Speech

a Dagge is known by a fpecial Name, yet forafmuch as he Cr. EL 822,
who made the Dagge, had his Invention from the Hand- Hard- 484.

gun, and it is not of any new Kind in Subftance, but has

only a little Alteration in Form and Quality, for this Caufe

it is comprehended within this Word Hand gun ; for if a

little Alteration or Addition fhould defeat the Penalty of 3 Inft. 160,
the A&, the Statute would be of fmall Effe&@ And it has € El- 822.
been explained by fundry Proclamations, That Piftols,

Dagges, £5¢c. were within the faid A&: And it was faid,

That where the faid A& doth prohibit Crofs-bows, there-

by Stone-bows are alfo prohibited, caufz qua fupra. And Cr. El 822.
the Preamble of the faid A& fpeaks of a little Hand-gun.

But it was refolved for another Caufe, That the Carrying of

this Dagge was not prohibited by the faid A& ; for the She-

riff, or any of his Minifters, for the better Execution of

Juftice, may carry with them Hand-guns, or other Weapons

invafive or defenfive, and the fame is not reftrained by the

general Prohibition of the faid A&. Vide 3 H. 7. 1. 4.

[(Notes the Authority of this Cafe feems to have been
ueflioned in that of the Q. v. Burnaby, Trin. 3 Amne,
3 Salk. 217. Buz affirmed by Holt Chief fuftice. 2

WILLIAMSS
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Wirriamss Cafe.
Mich. 34 & 35 Eliz.
In the King's Bench.

“Homas Williams Efquire brought an Ation on the Cafe

in the King’s Bench againft Henry Fomes Clerk, and
declared, whereas the faid Henry being Vicar of Alderbury
tn Comitar’ predié?, ought and is bound by himfelf or by
another Chaplain to celebrate Divine Service at Wollafton in
his Chapel of 8t. Fobn within the Scite and Precinét of his
Manor of Wollafton aforefaid, and within the Parifh of 4l
derbury aforefaid, there of antient Time built, every Sunday
per annum, and every Feaft-Day fer annum, before Noon
of the fame Days, and to adminifter the Sacraments to the
faid Thomas, hominibus, tenentibus & fervientibus fuis in-
Sra precinétum ejufdem manerii inbabitai’ € commoran’:
Tdemyqs Hen' Vicarius &S omnes predecef]. fui Vicarii Ecclefie
parock’ de Alderbury pred’, a tempore cujus contrarii memo-
ria bomin’ non exiftit, per feipfum vel bujufinodi Capellanum
ad celebrand’ divina fervitia in forma predifla in Capella
pred’, ac facrament & facramentalia prefar’ T hom’ Wil-
tams € antecefJor’ fuis, ac omnibus illis quorum flatum i-
dem T homas modo babet, ac hominibus fervientibus, & te-
nentibus fuis infra diltum fitum manerii pred’ commoran-
tibus, per totum annum miniftrand vel adminiftratur’ one
nuatim exhibere & fuftentare confueverunt : Prediftus ta-
men Henricus Fones munc Vicarius Ecclefie parochialis de
Alderbury pred, per feipfum vel bujufinodi Capellan’ divi-
num [ervitium in Capella pred’ in forma pred’, ac ad Sa-
cramenta & fucramentalia eidem Thom’ ac bominibus, fer-
wieut’.§9” tenent’ fuis ibidem in forma pred miniftrand’,
Yices [epius requifiv’, per magnum tempus, videlicet, a fe-
fio Pentecoft’ ultim® preteris’ ante exhibirion’ hujufinodi
bille, ufyue exhibition’ bujufinodi bill’, exhibere & fuftentare
recufavit, unde dicit quod deterioratus eff, &c. And the
Defendant
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Def. .pleaded, Not guilty, and was fourid Guilty : And af- (3) 3 Keb, 428
ter divers Motions in Arreft of Judgment, and the Matter 9 Co. t12.b,
well debated at the Bench, at laft it was refolved by Pop- e };‘l' 864
bamn Chief Juflice, and the whole Court, that in this Cafe Sid. ; -
an A&tion on the Cafe (4) did not lie, but the Remedy g) IROT-IIO-'
which the Pliintiff has is to fue in the Spirirdal Couite: ;3 {57 95
But if the Chapel had been (&) private only for himfelf and ‘(:7) 7;1 F{fz“"'fii’ ’
his Servants and Family within the faid Manor; there a pri. tion fur le
vate Ation én the Cafe on the Prefcription would be mairni- Cale i2, Br.
fainable by the Lord of the Manor, &r. for i fuch Cafe ca(leoré;{uhie
he l._umfelf only (and none of his Family) fhould have the Jurifdi@ion 43
A&ion 5 and altho’ the diviné Setvice be fpiritual, yet for-{# LRol. tio:
almuch as it doth by Prefcription belong to a private Per-#5 sid p':?i'
fon, and_to be celebrated fot his Eafe within his Manor;(@) 3 Co-i5.b.
which fhall be intended to begin at firft by Grant 5 there- § 5% 3% .
fore for the not doing of this {piritual Service an A¢tion on g{)b 238637‘2'
the Caf'e' lies; and Damages fhall be recover'd for thert 5 and 2 Cos 75. b.-7' |
therewith agrees 22 H. 6. 46. in the Prior of (¢) Wooburn’s Co. [%it: 103. 34
C?.fc; But when the Chapel is not (4) private to him andt;l nCo"%lg‘ P
his Family, but publick and cofmon to all * his Tenants of 3 Bulfir. 98,
the fame Manor, which may be many and of great Num- J27d- 128
ber ; there no A&ion on the Cafe lies for the Lord ;for then f}‘idfﬁféiéz'
every of his Tenants might alfo have his A&ion on the 136 Co.Litg6:
Cafe as well as the Lord hinifelf, and fo infinite Aétions forg; Bt Adtion
one Default, Fr (€) boni Fudicis eft lites dirimere; & (f) Jru ZII{ZIClgge 61'6;
expedit reipublice ur (it finis litium propter communem br. ABtion fur
omnium utilitatem 5 and yet they fhall not be without Re- lehcaf-“s' B
medy in fuch Cafe; for (as it hath been faid) they may and gul{x:x’;gelf B
ought to fue for fuch Default in the (g) fpiritual Court; and 9 Co. 113. b,
there it fhall be redreffed; and herewith agrees Lit, /i, 2. PRCOLir.s6.5:
cap. Frankalmoigne 50b.Vide $ 27 H. 8. 29. a. A Man fhall Eleé" sgijgr's
not have an A&ion on the Cafe for a Nufance done (%) in 157. Moot 130,
the Highway, for it is a common Nufance, and then it is® $% 113 2
not reafonable that a particular Petfon fhould have the Ac- ;szho;v Mod®
tion 3 f:or by the fathe Reafon that one Perfon might have 289. Salk. 12,
an Aion for it, by the fame Reafon every one tnight have $0>- 180
an Aétion, and thén he would be punifhed 106 Times for ﬁl.(?é’i.l‘éé"s'a'
one and the fame Caufe. But if any () particular Perfon Crlacki6iars,
afterwards by the Nufince done has more particular Damage #5°: 83 122
than any other; there for that particular Injury, he fhell have ‘xwxc;QralgP’%gsm
a particulat A&ion on the Cafe: And for common Nu- 104 b2 Rol.
fances; which are equal to all the King’s Liege-people; the hep: 26 Br-
common Law has appointed other Coufts for the Correc- Aké}g:g}r.:sf.
tion and Reforming of them, fGil. Tourns, Leets, &¢. (k) Br. Adtion fur
5 E. 4. 2.b.acc. Videa E. 4.9. 4. See alfo Salk. 13, 16. 5G9

6 Mod. 46, &c. ibs f’clg“ x&x[ic%m

L The
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The Cafe of the Orphans of
London.

Pafch. 35 Eliz.
In the King's Bench.

2 Rol 313. TOTE it was refolved by the whole Court, That if a-
rzﬂgigﬁsfg}, N ny Orphan of Zondon, &ho is by the Cuftom of Loz-
s Infb249.  Joz under the Government of the Mayor and Aldermen of
the faid City, fues in the Ecclefiaftical Court, or in the
Court of Requefts, &c. for any Goods, Monies, or Chat-
tels due to them eicher by the Cuftom of London, or by
any Devife or Legacy in the Will of their Anceflor, or to
have an Account ; that a Prohibition will lie, becaufe the
Government of the Orphans of the City of London doth
appertain to the Mayor and Aldermen of London, and
’ég("’]'l 13- they have Jurifdi&tion of them. And “Pophass Chief Juitice
Candry’s Cafe. f2id, That if the T.ord of a Manor has Probate of Wills
within his Manor, if any fuch Will be to be proved in the Ec-
clefiaftical Court, a Prohibition lies, becaufe the Jurifdi&ion
Belongs to another’; otherwife the Party may have double
Trouble. And I have feen two Precedents of  Prohibitions
granted on the faid Cuftom of the Orphans of Loudon.

[Note ;5 Lz many Manors they bave Ty Cuftom the Pro-
bate of Wills at this Day, which proves that fuch Probates
did not originally belong ro the Spiritual Courts, but is an
Ufiirpation on the Conngn Law. ]

WiMARK'S



DarTV. 74

W Y M A R K’J' ‘Célfe. 6 Mod. 231,
MiCh. 35 & ;6 E]JZ.
In the King's Bench.

BEL Dun brought an Ejeffione firtne againft William Co. Ent. 190i
Law, and declared of a Leafe made by Richard Sle- o-+ 1Rol.751.
ford; 9 Novi 34 Fl. of a Houfe, &¢. in Northluffenbam in

the County of Rutland, for three Years: The Defendant

pleaded, That ante pred tempus quo, &c. the faid Ri-

chard Sleford was feifed in Fee of the Tenements afore-

faid ; and 9 Maii 32 EL by his Deed indented and inrolled

within 6 Months according to the Statute, Luod" quidem

feriptum indentar bic in (@) cur’ profert, &c. bargain’d (s) Lane 30,
and fold the fuid Tenements to Edward Wymark Gent.

in Fee, by which and by Force of the Statute he was feifed,

till by the faid Sleford difleifed, who made the Leale in

the Declaration mentioned, on whom the Defendant by the
Commniandment of Edward Wymark enter'd, &¢. To which

the Plaintiff replied and confefled the Bargain and Sale by

the faid Deed inrolled to the faid Wymark, Modo & forma

prout, &c. FEt idem Abel ulterius dicit, quod in ecodemn

Jeripto indentaro, provif: exiftit modo & forma fequentibus

wvidelicét, quod fi pred’ Edwardus Wymark, &c¢. do not pay

300 L 2 Nov. 1592. to Sleforrd, &rc. that then the faid Bar-

gain and Sale fhall be void ; aod fhewed the Breach of the

Condition and Re-entry; and the Leafe made to the Plain-

tiff, and the Eje@ment pronz in the Declaration, without

that, that the faid Sleford diffeifed the faid Edav. Wymark;

&¢c. on which the Defendant did demur in Law. And

fhewed this Caufe accotding to the Stratute (%) becaufe the (4)10Co g, ab.
Plaintiff in his Replication did not fhew forth the Deed Co. Lic. 72.a.
indented, which comprehend the Condition. And after 27 Ekcap. 5.
good Debate and Confideration of the Matter in Law, it

was adjudged for the Plaintif. And in this Cafe two Points

were refolved by Pophbum Chief Juflice, and the whole
Court,

L 2 i. When
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o 1. When any Deed is fhewed in Court, the Deed by
{)"38‘6‘3-1‘" N Judgment of Law doth remain in Court (#) all the Term in
157 a‘_()}):)}iéa “which it is fhewed ; but at the End of the Terp:, if tl3e
76.b. Deed be not denied, then the Law doth adjudgeit to be in

the Cuftody of the Party to whom it belongs ; f9r the

g‘b))d‘}bco' 71.2. whole Term in Law is bat one (3) Day, and thqreforg 1t f!)a_ll
(;)Cr,:ﬁfg'z% be intended to remain in Court all the Term in which it is
b. 1 Co. 1.b. fhewed, but when the Term (¢) is clofed and ended, then
9Co.17.b.  there is no Officer in fuch Cafe to whom the Cuftody of it
11 Co.50.b. by the Law belongs; and therefore the Party who fhewed
it fhall have the Keeping of it : For a Man’sEvidences are as

the Sinews of his Land. And where it appears by 38 H. 4.

2. 4. b. that becaufe the Deed in ancther Term is inthe Cu-

ftody of the Party, and not in Court, the Defendant fhalt
('Tof.plzy1. not have (4) Oyer of it and therewith agree 4 H. 7.18,
}G;"liSb-h”o- € 21 H.y.30. b. Alfo wide Lit. fol. 88.b. if the Tenant in
B;,'o;g,. der. Affife pleads a Feoffment by Deed-Poll of the Plaintiff; and
cords, &c. 16. fhews itin Court,in this Cafe (Ziz. (c) faith) that ferafmuch
21’{-7(:‘;’;‘;;"&74}‘ as the Deed is in Court, the Feoffee may fhew to the Court,
de faits,&c.o8 Dow that in the Deed there ure feveral Conditions, &,
but that is to be intended, that he fhall take Advantage of

the Condition in the Deed, in the fame Term that it was

pleaded and fhewed forth. And therewith agrees 24 E. 3.

73. &. that when a Deed is in Court one may take Advan-

tage of it without having it in Hand, 38 E.3.8.2. & 40

() Fiez. Feoft- /7 o/, 34. gcc’. and in 45 E. 3. Tit. Fegffmn. €5 ( f) Faits. In
Ty, SIS Affife againft fundry Tenants, fome pleaded as to one Par-
cel the Deed of the Anceftor of the Pl to them with War-

ranty fhewed forth in Court; and {fome other of the Ten'ts

as to other Parcels pleaded in Bar by the fame Deed without

. having it in Hand ; and it was challeng’d, for that the Deed
& tfrssz'c‘ﬂ’ ought to be fhewed the Court againft one,the other could not
124 Br. Plead. have Advantage of the fame Deed without thewing it; & wos
11o.in fine.  gllocatur. Note when the Deed is by one fhewed to the
(}/:)lg{-.shzfunﬁ Court, it is not refpetive as to him, but all others fhall take
de fais 123.  Ddvantage thereof, 21 E. 4. 49.4. in the Abbot of Waithan's
()Co.Lit231.b. Cafe. If (g) Letters Patent be inrolled in any Court of Re-
?Zg’;é?'“ , cord, one may plead them in the fame Court without fhew-
(/) Firz, Monft. ing them, notwithftanding that they were not pleaded be-
detars129.  fore: And Difference was taken between Letters Patents
g'mb';g"gr d¢ or other Matters of Record, which of their own Nature
faits 20 are of Record, and Matter in Faél; for although a Deed be
(m) 6 Co.45. b jnrolled in Court, (4) one cannot pleadit in the {fame Court
o se 1%y, without fhewing it. Vide 19 H.6.6.b. 19 E.4.9.b. 22 H,
§3r‘ Faits 10, & Record Br.65. But if a Deed be pleaded and fhewed
Br. Obligat.22. in Court, (7) and denied, then it fhall remain in Court for
6Co. 455 ever: for if it fhall be found not his Deed, it fhall be (k)
Oyer of the damned. 414/ 29. 12 (1) H.4.8.4.D. 7H.4(m)39. 5. 11H.4.
Wrie 6 Mod. (#)73.0. 45E.3.11.4. Andifa Deed be deniedin one Court, by
27. pott, 76.b, which
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which it remains there, this Deed may be (2) pleaded in (s} CoLit 231,
another Court without thewing it, 12 (5) H.4.8. 4. J. & 43 ;’;Fl Von
E. 3.27. a. acc’. for (¢) lex non cogit ad impoffililia. Notea g, % ,‘;gf't'
good Cafe in 42 E. 3. 18.4. where the Cale was, That a ir. Montt, de
(4) Feme fole made a Leafe for Life, the Leffee committed faits 38.
Waft, the Husband releafed and delivered the Deed to a 3d ¢ (i o,
Perfon to be delivered td'the Def. on certain Conditions per- 231. b. Hard.
formed ; the Defendan: performed the Conditions, the 387-.
Husband got the Releafe, and detain’d it from the Leflee, (\,V)aé [;' Frr.
and he and his Wife brought an Altion of Waft; the Lef- Briet 554

fee on this fpecial Matter fhall plead it without thewing ofg"'l;: Montr.
it forth, Zide 10 E. 3. 40.a. 1f Husband and Wife be im- ¢ ' 139
pleaded in a real A&ion, where the Default of the Wife is

the Default of both, if the Demandant takes the Wife of

the Tenant from him, it fhall not turn the Tenant to a De-

fault. Soin Dower, Detinue of Charters, &c. by the De-

mandant is a good Plea. 20 H.y. 5. Tenant by Statute-Mer-

chant, or Staple, &¢. fhall not thew the Deed, for he comes

to the Pofleffion of the Land by Procels of (¢) Law, againft ()10 Co. 40.b.
the Will of him who has the Deed, and has no Means to &r- Cé" 209
come to it; otherwife of a Leale for Life or Years, {&c. Be- oy ﬂr,'.J‘CCé_
caufe he comesin by the Leffor, and might have taken 3 Lit 221k
Covenant, or other Securt:y for his peaceable Epjoying of

the Land let to him. And in Cafe when the Deed is de-

nied, (f) the Law,which has appointed the Deed to remain (f) Co, Lir.
in Court, has alfo appointed an Officer to have the Cuflo- Z")“FI‘N B 1ens
dy of it, and that is the Cuftos (g) Brevium, as ‘appears in 2 o Lnt. 43
F.N. B.2435. L. 231.b

2. It wasrefolved, That the Courfe of the King’s Bench

1s, that although the Plaintiff after the Bar pleaded has

Day to reply two or three Terms after, no Mention fhall

be made in the Roll of any Imparlance or Continuance, but

when he replies, the Entry fhall be wz fupra ;5 Et pred’ A-

bel dicit quod 1pfe per aligua per ipfum Williel fugerins pla-

cit’ ab altione fua precludi non deber, £5c.  But ptherwife

itis of a Bar there, for that contains the Imparlance or Con-

tinuance, and is in fuch Form, Et modo ad huuc diemn, {cil.

diem Veneris, &c. ifto ecdem termino, ufgue quewr diem

pred’ Willielmus babuit licentiam dmerloquend’; but no

fuch Entry is made on any Replication, Rejoinder, &0,

by which it fhal] be intended, when they are generally cn-

tered on Record, that they were made in the fame Term,

in which the Bar, . was pleaded ; and by Confequence

the Plaintiff in the Cafe at Bar may take Advantage of

the Condition comprifed in the Deed fhewed forth by the

Pefendant, '

L3 Crip
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CLIFTON ¢ Cafe.
Mich. 35 65 36 Eliz.

I the Common Pleas.

Dy. 25, 214 IN a Writ of Waft between 7ho. Southcote Efq; Pl and
6 Co.37 Firz. 8 Zobn Clifton Defendant, the Form of the Writ wasfuch;
Xg-‘?ifzz’llugg'- 8i Thome Southcore Arm’ fecerir, €. fummon’ Fobannem
ment 85, 134, Clifton quod fit, &c. quare cum, &c. idem Fobannes de ter-
2s55. Fitz. Da. pis, domibus, bofeis & gardinis in Otrerie, que tenuit a4 vi-
;“:%;’ 7 f;’x‘}z’ tam Margarete nuper uxor’ fue, in jure ipfius Margarer
1 Inf 53, 54, de prefar’ Tho' ex dimiffione quam idem Thomas inde fecit
200,247, 355. prefar’ Margarer’, & cuidam Petro Carew Militi quond
2 Ioft. 05 Oir0 fito, ad vitam eorunden Petri & Margarer', fecit va-
Reg.23. Raft. flum, venditionem € deflruttionem, ad exhereditationem
Entr. 639, gpfius Thowt', &3 contra formam provifion’ predilt, ur dici-
tur, §5c. & habeas, $5¢c. Tefte 8 Februar’ anuo 35.
And it was refolved by the whole Court in the Common
Pleas, that the faid Writ doth not lie ; for the Recital of the
Writ is, Quare cum de communi confilio Regni noftri Angl’
provifum Jit, quod non liceat alicui vaftum, vVenditionem, fens
deftruttionem facere de tervis, &c. [fibi demiffts ad termi-
ntim vite vel annorum, €8¢, And in this Cafe the Husband
had not any Eftate for Life in this Land, but the Wife had
the Eftate for Life, and the Husband had it only in her
Right, and fo he is not within the faid A& ; and there-
(#) 1 Rol. 351. fore (@) if 2 Woman Tenant for Life takes Husband who
2 Rol. 827,833. commits Waft, and the Wife dies, the Husband fhall not
g.;li’ff’cc?gili 357- be punifhed for this Waft.
Co.Lir. 54.5. _ Note, Reader, this Judgment given on Confideration of
Co. Ent.703. the Stat. of Gloucefter cap. 5. and of the Opinions obiter in
Ph9:707-b. jo H.6. 11 & 12. by Strange and Cotefinore, 46 E. 3. 25.
46 E.3. Walte in Srathar. | |

PiLxiNcTON'S
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PILKINGTON's Cafe.
Pafch. 43 Eliz.
In the King's meb.

{#) Co Ent 6o,

BEtween Pilkington () Plaintiff,and Hafltings and others 51{3_17 - CrElL
Defendants in Replevin, it was refolved by the whele (4)Cr. El 332,
Court, That when a Diftrefs is taken for Damage-feafant, $13; 8 Go J47.
that the Party may tender Amends till the Cattle are (0) Rrownl. 173
impounded, but after they are in the Cuftody of the Law, 2 Inft 107.

then the Tender comes too late. ¥ide 13 (¢) H. 4. 17. 8 Lﬁ“cReE"i i
2y E. 3. 88. And fo it was adjudged Z7in. 33 Elis. between Ef{) CrEl 131,
Newil (d) and Segrave. 813. 1 Rol. '

2. It was refolved, That Tender of Amands to the Bai- FGPCZ_YF?] g

liff () is not good, for he cannot deliver the Diftrefs once é.) 1315,37'7_13'
taken, no more than he can change the Avowry of his t Rol.Rep.2s8.
Maiter, or demand Rent on a Condition of Re-entry. %&;’"f‘;" 172

1 Brownl. 173

Zhe Ear!l of Pembrook's Cafe.
Mich. 35 & 36 Eliz.
In the King's Bench.

IN an Altion on the Cafe brought by the Earl of Pem--CrEly34, 486
9?‘ 00k againft Sir Henry Barkley, for interrupting him of 560. 2 And.ze.
certain Walks in the Foreft of Selwood 5 the Def. pleaded a ggl‘}‘fb'l?q‘
Grant of them by the faid Earl to the Lord Maur. Berkley Ha'id;._x‘,rg_'
in Tail by Deed fhewn forth. It was held by Popham Ch. Moor 706,

L 4 Juftice,



PaceTs Cafe. ParT V.
Qyerofthe  Juftice, and the whole Court, that in the fame Term the
Antea 74 b, Plaintiff may pray that the Deed be entered iz bec verba,
Do pl 118, and afterwards he may demur, or take Iffue at his Plea-
gl_b{l:d'i?- fure ; but in another Term the Deed fhall not at his
garﬂfé; o,  Prayer be entered in hec verba, although he would de-
et mur on it, for then the Deed is out of Court: And after-
wards the Deed on the Prayerin the fame Term was entered
in bac verba 5 the Earl pleaded, that uiterius per foript’
prediftum provifum fuit, (without fhewing forth any Part)
becaufe the Deed was entered iz bec verba, quod nota,
%ood'Policy. And the Earl fhewed the Condition and the
Breach of it: Nota bene.

[See in this Cafe in Popham 116, &ec. many Fhings

touching Covenants, Conditions, &c.] '

AR

PAaGgET s Cafe

=0 Re A

ﬁ”gc 6§’§.b- In the Common Pleas.
10 LO 44.D.

11 Co. 81. b,

Mg BEtWeen William Pages Efq; Plaintiff, and Edward Ca-
F.N B. 58 c.59. vy and Elizabeth his Wifée Defendants in Waft, in the
1;. Jo E.73‘ 4.2 Common Pleas, it was refolved, that if there be (#) Tenant
2 Rol. 1pp 829 for Life, the Remainder for Life, the Remainder in Fee,
2 Inft. 301. l_f Tenant for Life doth Waft in Trees, apd afterwards he
%&ig. RhE:p. 256. m.the Remainder for Life dies, the A&ion of Waft is main-
Moot 18" Go. tainable for Waft done in the Life of him in the Remain-
Litsa.a.309.b. der for Life, for it was to the Difinheritance of him in the
}Yi-df! H-C.rlac’ . Remainder in Fee 5 and now the Impediment, which was
o the yih Pare ;hp mean Eftate fg LifeAis taken away. Fr remoto impe-
of my Repoics 8i726m0 emergit aétio. nd as it was there faid, fo it was
%cc’ l'ewif adjudged in 9 Eliz. The famge Law, if he in the f{é?la:atin‘ger
Bowl's Cafe  for Life after the Wat furrender his Eftate to him in the
(5) 2 Co.62,63. Remainder or Reverfion in Fee. And where it was obje&-
10) 4 _Co.b 62.b.ed, That at the Time of the Waft, it could not be ta the
Cr. %ﬁ_ '284’2‘[" Damage of him in the Remainder in Fee, in Refpeét of
243,274, 2Rol. the mean Eftate for Life; To that it was anfwered and re-
i,u?O.Benm,folv_ed, when the Tree is fevered, the (¢) Property  there-
. 327 of belongs to him in the Remainder in Fees; and fo
1Rol Rep.181, Where it is faid in fome Books that he in the Remainder
10“-7-2-ba i ‘ ' . o a o;
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or Reverfion in Fee fhall pot have an (2) A&ion of Wafle, (4) 1 Rol.377.
it is to be intended during the Continuance of the mean
Remainder ; and where in other Books it is faid, That in

fuch Cafe the A&ion of Wafte well lies, it is to be intended

after the Death of him in the Remainder for Life. Quia

cum aliquid impeditur propter unum, eo remoto, rollitur
impedimentum : And fo all your Books are well reconciled.

Vide 11 E. 3. Receit 118. 4 E. % 18. 2. Cotltj'z\(rlsée, ? g)E.g. o nE

7t (b) 114. 5 E.3.3. 10 E. 4. 9.4. F.N.B. (c) 58,(?) 33E.3:

?;.ﬂan{i the Writ in the Regifter, 74. &. and the Noza there, ?"z‘ Watt 144,

¢) F.N.B.
Jol. 35. 58.¢.59.b.

BooTH's Cafe

Trin. 36 Eliz. Rot. 1546.

In the CGommon Pleas.

GEorge Boorh brought an Ation of Wafte againft Skeving- Co. Ent. 697.
ton, and declared that Sir William Booth demifed for gl}\’;{ded‘ .
Years to Enfor, who affigned it to Skevingtan. The De-1, &c.
fendant pleaded an Affignment to Elizaberh Cave, before Co. Lit. 54,2,
which Affignment no Wafte done; The Plaintiff in his Re-* Inft. 302.
plication thewed the Stat. of 11 H. 6. cap. 5. and that the
Grant to Elizabeth Cave was to the Intent, that he might F. N.B. s9.a.
not know againft whom to bring his Action of Wafte ; and Dyer 8.
averred that he took the Profits ; The Defendant rejoined,
that Elizabeth Cave granted her Eftate to 4. who demifed
to the Defendant at Will, without that, that he granted to
the Intent, &¢c. on which the Plaintiff demurr'd in Law,
And in this Cafe three Points were refolved.

1. That altho’ the Words of the faid A& are, That where
Ten't for Life or Years have leafed or granted their Eftate, to
the Intent that thofe in Rev’n, f¢il. their Leffors, their Heirs
or Aflignees may not know their Names ; and afterwards the
firft Ten’ts continually occupy thofe Lands, &¢. and commit
Wafte, &, it is ordained and eftablifhed, that he in the 1{}(:-

verfion
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(s} 2 Rol. Rep. verfidn in fuch (2) Cafe fhall maintain'a Writ of Wafte againft
246; F-N-B- the faid Tenants for Life or Years.” And there is Provifo
%96. Lit. s4- 2. for the firft Tenants. Yet it was réfolved, t_ha't every, A{Z
2 Inft. 302.  fignee of the firft Leflee mediatg or immediate js_ within
Lic. Rep. 195 the faid A&: For the Statute was made to fypprefs Fraud
g_}){ol.'Ref).yﬁ,é: and Deceit, and therefore fhall be taken beneficially.

(¢) Doctrin. 2. It was refolved, that he in (#) Rémainder is within the
placit. 354 f2id AQ, as well as he in Reverfion, ‘becaufe in equal Mif-
' DbdSis, chief yet the Preamble and the Body of the A& fpeak
placit. 346,  only of him in Reverfion. S el

¥ bamer de 3+ It was refolved, that (¢) the Intent aforefaid was not
Pi&ﬁ?s 18.  traverfable in this Cafe but the Pernancy of the Profits, for
Br. Traver  thar was a Thing notorious, whereof the Country might
per, e 189 have Knowledge, and in the Pernancy of the Profits, the
?yr },o.crempt Intent is implied. 7ide 4 H.y. 9. 4. in Fo{’medm, the Te-
Fitz. Mainte- pant pleaded Nontenure, the Demandant faid, that he-made
nance de Brict . o ent to Perfons unknown to defraud him of his Te-
(3:?). Fitz. Main- nancy, and took the Profits: '_I‘hg Pernancy of the Profits,
tenance d¢ (7)) and not the Feoffment is traverfable. See 1 E. 4. 2.

Bricf3 132,86 4 B 4. 17, 29, 30. & 38. (¢).

e w16, SALMONY Cafe.
Fiezgib, 54. .

Trin. 36 Eliz. Rot. 877.
In the King's Bench.

‘C§ }’;‘,‘,fﬁ;] 4 Sﬂlmm brought an A&tion on the Cafe on Affumpfit, and
Cr.El 432, A declared, that whereas Controverfies were between the

Moor 359.  Plaintiff and Defendant concerning divers Lands in 2.
Lit.Rep. 39, 7The Defendant in Confideration of 64, affumed and pro-
mifed to pay 200/ to the Plaintiff, if the Defendant did
not perform the Award of 7 8. &c. which Z § made
an Award, That the Defendant fhould enter into a Bond
to the Plaintiff, that the Plaintiff and Elizaberh his Wife
fhould enjoy the faid Land, &¢. which he had not done 3
on which the Defendant demurr'd.  And it was adjudg’d
againft the Plaintiff; and the Reafon and Caufe of the
Judgment was, becaufe the Award was void for the In-
) certainty 3
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ertainty 3 (#) for it doth not appear of what Sum th (4) Cr. Eliz.
cer Y5 (2) PP e Bond 432. Moor 359,

thould be, for the Arbitrators are Judges of the Cafe 5 and i1, 4; ¢
their Judgment and Award ought to be certain, fo that dule ):64:5’ A%
thereby the Controverfy be decided; and that it thould not Rai. 263.
for the Incertainty be a Caufe of new Controverfly. And the mf‘c‘hci?&f‘“”
Arbitrators cannot () affign their Power over, but they ment 63, 1%2:
themfelves ought to determine it, and therefore neither the ;'{92' 2 Rol.
Plaintiff nor the Defendant can affefs the Sum, But it was Palm. I84,; 146
agreed that if I. covernants with @. to enter into a Bond to Yelv. g8. e
him for the enjoying of fuch Land, and does not exprefs - J3¢ 314,
what Sum, he fhall be bound in fuch Sum, as amounts to (31:)5'(&. El 432,
the (¢) Value of the Land, as it is agreed in 10 E. 3. 18.(¢) Cr. El;i;z;’
If a Man grants an Annuity to one of 10 Marks till he be

promoted to a convenient Benefice, the Law will expound (d) Cr.El 432,
it to be of the Value of the (#) Anniity or more ; but the ¢) 1 Rol. 243,
Reafon of that is, becaufe it is the A& of the Covenantor %:t?’ff%;,ML

himfelf, which cannot be void ; but it is otherwife in the M°°(l‘js, 359.
v N ) Ifo t . . r, Car, 226,
Cafe at Bar. Alfo the Award was void as to the Wife, for 1Rol Rep. 270,

fhe was (¢) a Stranger to the Submiffion. * Norg bene, ch}w; e
3 Leon. 62.
[* Quare, if @ Husband's Affent t0 4 private AF of * 295
Parliament for aliening bis Eftare fpall bar the Wife Ofé;aiﬁr?:ét' 9.
ber Dower, fre being no Party to the A&, which being Yelv. 98. )
private, is but in Navare of an Award, ut fupra, Aud no iy, 5¢
privare AGE fball bind other than ‘Partz'és._'ég; 8 Co. 138, Gtgd'bfg-'z, 1.

Sir Prancis Barington’s, &¢, ib, Nota poft 8o. b.] " 10 Co.131. by
. ’ 6 Mode 244e

GRAYS
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v GRAYs Cafe
Hill. 37 Eliz. Rot. 601.
In the King's ‘Bmcb.

Co. Ent. §73. INAReplevin between Gray and Fletcher, in Bar of the

ph 4. vowry for Damage-feafance, the Plaintiff by Cuftom
?’g EL 495, intiled himfelf to have Common of Pafture in the Place
T Car. §33. where, &¢. to his Copyhold, which Cuftom was traverfed.
ﬁ{g‘gﬁe 5 And it was found that he ought to have the fame Common,

121, 123, but that every Copyholder had ufed to pay Time out of
Lir. Rep. 295. Mind, &¢. Pro eadem communia unam gallinam, & quin-
¥ Sand. 320, gye ova annuatim. And it was adjudged, that on this Ver-
E di& the Plaintiff fhould have Judgment; for the Plaintiff
need not thew more then makes for him, and that is of his

Part. And the Doubt was, what Remedy the Terre-tenant

Cr.EL 405, fhould have for the Hens and Eggs; for ifthe Terre-tenant
563. has no Remedy for them, then the Commoner fhould have
Dotk Pla- 193 his Common fiub modo, fiil. paying fo much, €¢. and then
nA it would be againft the Pl. But if the Terre-tenant has a
good Remedy for the Hens and Eggs, then as the Verdi&t

is found, it is not modus communie, ftil. a Manner of Com-

Cr.El 405, moning, nor Parcel of the Iffue as to the Common, but a
Hob. 42. ~  .collateral Recompence to be paid for the Common, whereof
Dodt. pla. 103. every one has equal Remedy. And Popham Chief Juftice
Winch oo faid, that it was adjudged in a Devonfbire Cafe, That where
‘ a Man prefcribed to have Pot-water out of the River, &¢.
and the Jury found that he ought to have it paying 6 4.

Yearly. And it was adjudged that he had failed of his
Prefcription, for he had prefcribed abfolutely, and the

Jury had found it conditionally, or f#l modo. "And there

if he did not pay the Money he ought not to take the

Water, and the Terre-tenant in fuch Cafe might difturb

him, which is all the Remedy that the Terre-tepant

had. But in the Cafe at Bar, the Terre-tenant may diftrain

2 the
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the Cattle of the Commoner on his own Land for the Hens

and Eggs; and therewith agrees 26 H. 8. 5. But in the

Cafe at Bar, if the Jury had found, that the Plaintiff fhould

have Common paying fo many Hens and Eggs, the Iffue Cr.El 546,
had been found againft him, becaufe it is Parcel of the

Cuftom : But in the Cafe at Bar, the Cuftom as to the
Commoning is perfect without the faid Payment, and the

Payment doth not limit or qualify the Cuftom, but it is a
Recompence for the Common, for which Recompence the
Terre-tenant has Remedy. But if the Terre-tenant had no

Remedy for the Recompence, as in the Cafe put by the

Chief Juftice, but only to make the faid Difturbance, as is Qe
aforefaid, then the faid Manner of Payment (although it be

found as it is in the Cafe at Bar) is Parcel of the Cuftom.

Note a good Difference. And the like Judgment was given

in the Common glcas, Pafch 37 El}z;z. Roz. 723. between )_C‘;- El, 546,
Lovelace and Reighnolds, quod vide there. Vide 10 E. 4.17.; gna. .
FE.N. 3. 107.4. 15E. 3. Affife 1. * And. 67, 68

Firz-
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fae U FITZHERBERTS Cafe.

T R S s ‘
o Pafch, 371::112 '

; In tbe I(éﬂg’jf' 73674015*»

Co Lin 660/~ HE Cafe in Effe@ was; Tenant for Life; the Re-

Co Car. 483, -4 mainder to his Son and Heir apparent in Tail by Co-

484. vin and Agreement betieen him and 4. and B. to the In-

Ao > tent 1o bar bis Son of bis Remainder by a collatetal War:
, &c.

3 Co. 7% 2. ranty made 2 Leafe for Years to 4. who made a Feoffment
Moor 469. to B. in Fee, to whom the Pathet releafed with Warranty,
and all this by Covin and Confent between the Parties, to
the Intent aforefaid ; and afterwards the Father died, and
the Warranty defcended on the Son being then of full
Age. And it was refolved by Popbam Chief Juftice and
the whole Court, that this Warranty fhould not bar the
Son ; for the Feoffment of the Leflee for Years is 2 Dif
feifin, and the Father himfelf is particeps criminis; and

Cr. Car- 433, agreeth to it and then although the Releafe with War-
4%, .. tanty is made after the Diffeifin, yet for as much as the
Co. Lit.367.2. Diffeifin was to that Intent and Purpofe, the Law will ad-
1]Jones 397, judge on the whole Aét; asitis agreed in 19 H. 8. 12.72.
398. If a Man diffeifes another to the Intent to make a Feoffment
with Warrar};‘y, altho’ he makes the Feofment 20 Years

: after the Difleifin, yet the Law will adjudge on the whole

Q. Skinner 72 A&, and the Difleifin and the Warranty fghall be coupled
together, according to the Intent of the Parties; and

therefore in fuch Cafe the Law will adjudge the Warranty

to commence by Diffeifin, although they be made at feveral

Times. As if a Man makes a Leafe of Lands in two

feveral Counties, referving one intire Rent, although the

Livery be made at feveral Times, firft in one County,

and then in the other, yet the Rent iz ifiuing out of the

Lands in both Counties 5 fo if 2 Man makes a Charter of

Feoffment with Warranty, and delivers the Deed, and after-

wards makes Livery of the Land fecundum formam chart#;

now the Law will judge on the whole A&, and although

the Deed was delivered at one Time, and the Livery of

the Land at another Time ; and although a Warranty ought

2 {4
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to.epure on an Eftate, yer on the whole Matter the Warranty
is good, , . . :
f. It was refolved, that although the Diffeifin was to the
Father himfelf who made the Releafe s yet foralmuch asthe
Father agreed and confented to the f)iﬁ'eiﬁn, and he who
made the Warranty procured the Difeifin, it fhould not
(2) hinder, but that the Warranty doth commence by Dif- (4) Co. Lit,
feifin, for confentientes &5 agentes pari pana plellentur. Vide 455 b
Litz. 151. in his Chapter of Remirser. If the Husband dif~
continues (5) the Wife’s Right, all is one as to a Remitter, (5) Co. Lit.
as_if, they procure or affent to a Diffeifin, and afterwards 357. a-
take a Feoffment of the Diffeifor, or as if they themfelves f‘&(e% 618.
had difeifed the Dilcontinuee ; and fo are the Books in (¢) Lir. 1'571.'b,'
44 E.3. 46.4. 18 H.8,13. 11 E. 4.2, &c. (¢) Perk. fe&.
3. Altho’ the Diffeifin was not made immediately to the 13,?3*&395; a
Son who is to be bound, by the Warranty ; yet forafmuch as; Co. 75,

this Diffeifin was 2 Wrong to him, and did deveft his Re- Br: Fauxifier
mainder out of him, it fhould not hinder, bur tha the §¢ Recovery 6.
Warranty commences by Diffeifin. And fo is the Book in o,
31 E. 5. Warranty..(4) 28. where one Brother made a Br. Dower 1.
Gift in Tail to another, the Uncle diffeifed the Donee, and (F ;;Z-gg‘”ﬁ;rﬁ-
made a Feoffment with Warranty ; the Uncle died, and-366. 5,
the Warranty defcended on the Donor, and afterwards the 3 Co. 78. a.
Donee died without Iffue ; the Donor brought Forwedon
in the Reverter, and the Feoffee pleaded the Feoffment
with Warranty, the Demandant avoided it, becaufe it began
by Diffeifin, and yet the Difleifin was to the Donee and (¢) () co. Lie.
not to the Donor 5 but by the Difleifin a Wrong was done 366. b. 367. a.
to him, and his Reverfion by it was devefted. In this Cafe
Popham Ch. Juft. faid, That this very Point was in Queftion
between Pawlet and Putenbam, and Pawlet who was in the
Remainder enjoyed the Land. And by great Advice it was
sefolved, that he was not barr’d by the Warranty : But it
was not adjudged. Vide Reader the Books 14 E. 3. War- gy Judam.1sy
vanty 5. Temp. F. 1. Warranty 86. 27 E. 3.89. 12 Aff. 248. 110t 326.
2. 9. 4 Ma. Dyer 148, &c. and the Stat. of Gloceft. c. 3. and b 38!-
the Stat, of 11 H. 7. ¢. 20. (f) That the Releafe with War-( ) co, L4,
ranty of Tenant by the Curtefy, Tenant in Dower, or Te- 365.b.
nant for Life to the Diffeifor was a collateral Warranty by
the Common Law, and fhould bind the Heir: But that is
to be intended when there was not any Coviz or Collufion
to make Difleifins. But after Difleifins made without Covin
there fuch Releafe in Cafe of Tenant by the Curtefy, or
Husband feifed in Right of his Wife before the Statute of
Glocefler ; or of Tenant in Dower, or in Jointure, before the
Statute of 11 H. 7. (g) was a Bar, as a Releafe by ano- (z) Co. Lir.
ther Tenant for Life is at this Day. But a Releafe at 326.b. 365.b.
this Day by Tenant for Life made to a Diffeifor, or any o-
ther without Covin ; and yet to the Intent to bar him in
the Reverfion, fhall bar him ; for Intent without Covin and

Difleifin
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Difleifin fhall not avoid thé Warranty. As if thie Father if
. the Cafe at Bar had made a Feoffment in Fee with War-
‘CEL"& 63?-3- ranty, and died, this Warranty fhould bind the Son, altho’
9% it was made of Purpofe to bar him; for there was not any
Diffeifiny and therefore fuch Warranty cannot be avoided
by Averment of Covin, becaufe there was not any Diffei-
fin in the Cafe ; for a Watranty commniencing by Wrong fhall
not be avoided, but a Warranty which commences by Dif-
feifin. And altho' it is faid in our Books (and it is true)
“That Warrantles are niuch favoured in Law, becaufe they
extend to eftablith him who is Terte-tenant in Pofleffion 3
yet when they are mixt with Covin, which 8 fo odious, and
fo much abhorred in Law, the Warranty- lofes not only ité
" Note. Favour, but its Force alfo : For Covin is like Poifon, which
will infeét all the good Things wherewith it is mixt.
Note, Reader, a good Refolution, for if fiuch covenous
Invention fhould be allowed in Law, every Father, or o<
ther Ancéftor, who on Confideration of Marriage, or other
good Confideration has affured and eftablifhed his Lands
after-his Death to his Heir apparent, might 2y fich cove-
nous and finifter Device dyfinberit bis Heir apparent;
which would be full of great Inconvenience.

FoorD’s
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FooRD's Cafe
Pafch. 37 Fliz.
In the Common Pleds.

BEtweeﬂ Bettisford and (4) Foord in Replevin, the Cafe (2)1 And. 47.
was fuch ; The Prebendary of King flor inthe County gr.l«:'la.;g;gz.
of Dorfet in the Cathedral Church of Salisbury in the pl,y;;, N Bendl.
Time.of King H. 8. made a Leafe of the faid Prebend for 238.Latch 251,
76 Years. The Bifhop, Patron of the faid Prebendary, and ]i?g’egi‘; 564
the Dean aiid Chaptet; by their feveral Inftruments ander = °
their common Seal (reciting the faid Leale) confirm’d 4i-

miffioneme preditam in forma predift falt pro termind

st Years zantuin, & non wltra; And afterwards the faid
Prebendary made another Leafe to begin afrer the Deter-

mination of the firft Leafe; €¢. And whether thé firft

Leafe thould continue after the 51 Yeats; viz. Whether the
Confirmation fhould extend to the whole Term, of for the

st Years only was the Queftion. And it was adjudged,

that the faid Confirmation (as this Cafe is) fhould extend

to the (%) whole Term ; for when the Bifhop and the Dean (4) Co.Lit.27.
and the Chapter (reciting the faid Demife for y0 Years) 3; 1 And. 47.
had confirmed dimiffionem predit in forma pred’, thefe f;; E};if‘*é’q;
Words (pro termino 51 Years) & non nltra, come teo late, g2, Dy.52. pl.y.
and the Leafe being for 90 Years, it is repugnant to eon- Winch 95, 96.
firm dimiffionem predié for s1 Years, for it 1s as much as

if they had confirmed the Leafe and Term of jo Years

for 51 Years. But if the Bithop and the Dean and Chapter

had recited the Leafe; and had confirmed the {¢) Land to ;) 1 And. 7.
the Leflee for 51 Years, that had been good enough, for Cr-Elssa7, 472

then there would not be any fuch Repugnancy in the Con- %‘;) }écl’E%24+7
firmation. : .+ Co Lit.397. 2.
Et nota, A Difference (4) between a bare Affent; with- 1 Andel'fi- 47-

out apy Right or Intereft, and an Affent coupled with a ()Co.Lir-297,

. s . 274.b. 300 b.
Right or Intereft ; for the Ten’t who is to perfeét a Grant 2 Co. 6. 2.

by his Attornment, cannot affent for a Time, nor (¢) o 9RC<})~85-bM'
M Condition, 70! 412 Md¢
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Condition, nor for Part of the Thing granted, but it fhall ab-
folutely enure to all, becaufe he has buta bare Affent, which
cannot be qualified, or apportioned : But the Bifhop who is
Patron, and the Dean and Chapter have an Intereft in the
Prebend, and every Part of it, for the Patron has Fus con-
, ferendi, and a Releafe to the Patron of an Annuity in the
g’) %"i- 71-2. Time of (2) Vac. is good, as it is held in 217, 7. 41.4. 8 E,
prr Rcleale 335 28, Perfey’s Cafe. 33 E. 5. Aid le Roy 103. 8H.6. 24. acc’.
Cheprer 1. Alfoit isheld in 31 E. 3.Graunts 9o. 16 E. 3. Annuity 23.
1Co.112.b 8§ R. 2. Aunuizy 53. That the Patron and Ordinary may
ég%i?toéﬁ o (&) charge the Glebe in Time of Vacat. therefore they have
Fitz.Releafe 57.an Interefts and Fizz. N. B. 4. faith, that the Right is in
(6)1 Co.147.b. the Patron and Ordin. Vide Lit.lib. 3. cap. Diftontinnance
(3::3'1‘;)"1%9&'@‘ 144, 145. So if the Leafe be made of 20 Acres, they may
342.7.°"" " make a Confirmation as to Part of the Land, as for one or
(2} 1Rol 412. more Acres : So they may confirm Part or 2il on (¢) Con-
(4 CoLit297. dition; by which it appears that they have not a bare Af-
()3 Co. 22. 4, fent, as in Cafe of Attornment; but 2n Affent clothed with
4 Co.94.b. an Intereft.
ffg'o’ﬁ'gai) Another Difference was taken between a Leafe for Years,
1 Brownl. 62, and a Leafe for Life, 2 Gift in Thail, or of Feoffment in Fee;
63.F.NB. 130, For if a Prebendary makes a Leafe for Years, a Confirma-
,’_%Q;)f’lg;' tion may be made of the Land, as has been faid before, for
108, 131. * (4) lefs Years, for the Years are feveral, altho’ the Leafe or

3 Leon. 4. Term be one.
6&?3‘;: g IfLfell you any Thing for 100 Lto be paid 20 L per aun.
in Ath. pl. 10, in 5 Years, I fhall not have an A&ion for Debt (¢) till all
g-%enll-z- pl8. the Years be ircurred, becaufe all is but one Contrat: But
T 92’_‘3‘;]7". . if 2 Man makes a Leafe of Lands for 5 Years, rendering
Kt 208,200, €Very Year 20l there in the Cafe of a Leafe of Land for
gelm 67.Cr.” Years, the Years are feveral, and he fhall have an Aétion
sg;“mg»gf’ of Deb fog every Year, as it is adjudged in 45 E. 3. 8. But
1 Rol. 29, 601, if @ Prebendary makes a Leafe for Lite, or a Gift in Tail,
xl&g. Rep. 221. ot 2 Feoffment in Fee, and a Confirmation is made of the
B ?(S‘Z\i?r){"u} ‘Land to the Leflfee, Donee or Feoffee for one Hour, it is
le Cafe 108. in g0od for ever, for an Eftate of Freehold or Inheritance is in-
fine. €r.Car. tire: And therefore if he who has a Fréehold or Inheri-

"’(‘_f’;.'gga:‘;"g' tance be diffeifed, and confirms the Land to the Difleifor
297.a, 295.b. for an Hour, it is good for ever.

2 Sa&d.én. So if a Diffeifor makesa Leaft for Life, or a Gift in Tail,
9: S),, 4‘;-2. ‘ﬂi‘t?»and the Diffeifee confirms the Land to the Leflee or Donee
Seft. 521, Co. for an Hour, it fhall confirm his whole Eftate, but it fhall
Lit.47.b.297.3.not ( f) enure to the Remainder or Reverfion, becaufe he
g gg: 12;;33 confirms thf: Lan_d to the Leffee or Donee only, and the E-
10 Co. 128. b, ftate for Life or in Tail, and the Remainder or Reverfion
2Brown.62,63. are feveral diftinét Eftates : But if the (g) Difleifor makes
%) v{_":gnq'.zt()& a Leafe for Yearsof 20 Acres, the Diffeifee may confirm the
1Rol Rep, 221, Whole, or any Part of the Land to the Leflee, to have and
(%) Co. Lit.  to hold to him for all, or any of the Years, upon or without

297, & a COD'
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a Condition; for although the Tetm or Demife be one, and

therefore if the Term ot Demife be confirmed for an () (#)Co.Lit.297.
Hour, it is good for ever, as it is refolved in the Cafe at*

Bar ; yet the Yearsand Acres are feveral, and therefore the
Confirmation may extend to Part of them: Pari ratione,

if my Tenant () for Life make a Leafe for Years, I may (5)Co.Lit.297.
confirm the Land to him for lefs Years: So if Tenant in 3.

Tail makes a Leafe for 40 Years, and dies, the Iffue in

Tail may confirm the Term or Part, &c. for lefs Years.

The {ame Law of 2 Woman after Coverture. ¥ide Lit. lib.

3. cap. Confirmations 119, 12¢, &,

M 2 ‘C‘As_asv
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CASES of CUSTOMS.

SNELLINGS Cafe
Trin. 377 Eliz.

In the Common Pleas.

() Noy s3. BEtween (2) Snelling and "Norton the Cafe was fuch;
CrElL 409,410. Debt was brought by Srelling againft Norton Admini-
?v:/)i?;b%;'zs ftrator of N. ona Bond 3 the Defend. fhewed the Cuftom (%)
529. . of London, That if a Contrac be made by a Citizen in Lon-
Fitzgib. 51,76. Jon to pay Money to another Citizen, and he who ought to
gr) oA 3’:?:“' pay dies inteftate, that the Adminiftrator fhall be bound to
Hard 303.  pay it as well as if it was by Bond. And fhewed further,
that the Inteftate was a Citizen of Londoz, and was indebt-
ed on Contra& to fuch a Citizen, who after the Death of
the Inteftate had recovered againft him, on which the PL
(2) Hob. 86 demurr’d in Law ; and Judgment was given againit the PL
Cr.E. 410. Andin this Cafe three Points were refolv’d.
1Rol. Repios. 1. That the faid Cuftom (¢) was good againft the Opi-
1Rl 551,555 nion in Dyer 8 El. 247. (d) for although none was charge-
{é) ‘Cfrs.7El.4xQ able at the common Law by the Name of Adminiftrator,
1 Rol. 551, becaufe before the Statute of (¢) 31 E. 3. no Acltion laya-
2))(.1214;17&‘)13.;%: geinft an Adminifirator by fuch Name, and the Cuffom
Sclden. Jurit-  cannot begin after 31 E. 3. which is within Time of Me-
dic. the Telta- mory ; yet foralmuch as they were chargeable at the Com-
ﬂin:';2;4 bC°- mon Law, as Executors for their Adminiftration, 3 that the -
9Co.38.b, (f) Name of the Charge is only changed; and yet in Sub-
¢/ )Cart. 118. ftance is all one, for every Executor is an Adminiftrator
Cr.EL 499.  of Goods; and the Pleading is we wnques executor ne ungues
adnini-
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admz’mﬁmviﬁ as Executor ; and an Adminiftrator has the
Office or Quality of an Executor ; therefore, the Cuftom Carth. 433¢
alledged in fuch general Manner was refolved to be good. Skinoer27.

2. It was refolved, if the Ordinary took the Goods into pyerayy.plys.
his Pofleffion, he was chargeable by the common Law.: loft.397.
And the Statute of Wefkm. 2. cap. 19. Cum poft mortem ali-P'oWd-277.3b.
cujus, was made in Affirmance of the common Law, Pide® 396' l
17 E.2. Brief 822. 24F. 3. 55. 11 E. 3. Execurors 77. 18 D 15
H.8.23. 9 E. 4.33. 11 H. 3. 12, F. N.B.120.D.

3. It was refolved, although the Plaintiff was a Stranger
and no Citizen, yet this Cuftom was good to bind him, 77-
de L E.4.6.4. a

[For the Narure, &c. of Copyhold and Cuftomary Lands,
fee 4 Co. 31. Rep. Q. A. 53.]

M3 The



Cafes of Cuftoms. Part V.

The Cafe of Marker-overs.
Hill. 38 Eliz.

T the Seffions of Newgate now laft paft, it was refolv'd

by Popham Chief Jultice of England, Anderfon Ch,

Jufticg of the Common Pleas, Sir Thomas Egerion Mafter

of the Rolls, the Attorney General, and the Court, That

if Plate be flolen and fold openly in a Scrivener’s Shop on

the Market-Day, (as every Day is a (#) Market-Day in Zoz-

(#) 1 And- 344, Jon except (&) Sunday) that this Sale fhould not change the
{fggf?f;i';égj Property, but the Party fhould have Reflitution; for a
Pop. 84. Cr.EL (¢) Scrivener’s Shop is not a Market-overt for Plate; for
454-3 Co.78.b. none would fearch there for fuch a Thing ;& (ic de fimil;-
ggg' 66 b bus, &c. But if the Sale had been openly in a (4) Gold-
2 Brownl. 288, fmith’s Shop in London, {o that any one that flood or pafled
Dy. 122. pl.16. by the Shop might fee it, there it would change the Pro-
225&67'1239' b. perty. But if the Sale be in the Shop of a Goldfmith, ei-
1 Jac. cap. 21. ther behind a Hanging, or behind a Cupboard upon which
(5)Hale's Pl his Plate ftands, f% that one that flood or paﬁgd by the
ﬁ{;"z""grgﬂnml: Shop could not fee it, it would not change the Property :
288.8Co.127.a, 50 if the Sale be not in the Shop, but in the Warehoufe,
%Caﬁé b. 50, OF other (¢) Place of the Houfe, it would not change the
w‘g?ff;‘k Ceoe, (f) Property, for that is not in Market-overt, and none would
gor. 1 Jones {earch there for his Goods. So every Shop in Zondon is
156, lg-CagV- a Market-overt for fuch Things only which by the Trade
]y1'7187" P%pl. 884'. of the Owner are put there to Sale ; and when I was Re-
&06r624. corder of London, | certified the Cuftom of ZLondon accor-
1 Anderf. 344 dingly. Note, Reader, the Reafon of this Cafe extends to

ggﬁ,’f'gjf'@ " all Markets-overt in England.

¥ And. 344.
Moor 360, 625. Cr. EL 454. (&) Moor 360. Poph. 84. (e) 1 And. 345. Moor 360,

623, Cr.El.454, Poph. 84. GodD 131. Palm. 485, 486. 1 Jones164. (f) 1 Jac. cap. 21.

PERRY-
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P E R R Y M A N’J‘ Ctz‘/‘e_ See Carth, 432,

2 Ventr.144.

Trin. 41 Eliz.

In the Common Pleas.

lN Replevin between Bowyer and Perryman, the Defen-2 And.125,126,
R dant did avow for Damage-feafance in his Frechold ; and Cr-El.668,665.
Iffue taken on the Freehold,and a fpecial Verdiét was found
to this Effe&t; R. R. feiled of the Land in Fee did en-
feoff divers Perfons by Deed in Fee, and died without Heir,
and found a Cuftom in this Manner, Izfra maner’ de Por-
cheflery a tempore cujus contrarii, §c. babebatur confuetudo,
Luod fi aliquis venens aliquorum teryarum five tenementor’
de manerio predilt’ tent alieuaverit five concefferir bujuf
wmodi terr’ five terramn per foript five feoffment’ inde con-
Je&t, vel per teflament’ fuum bujufinodi terr’ ffve tenemen-
ta dederit ffve legaverit, quod tunc hufufinodi alienatio,con-
ceffio, dod, few legatio falt, wel ad proxim’ Cur' ejufdens
manerii fuerunt prefentar’ € prefentari confueverunt, vel
ad aliguam Cur’ efufdam maner’ infra annune poft hujufino-
di alienationem, conceffion’, [tve feoffment, donum, [ive
legationem falt, vel ad proxiw’ Cur’ ejufd’ manerii poft an-
num illud tenend’ : Ft f7 aliqua talis alienatio, conceffio, £3c.
in forma pred’ non prefenrar’ fuerit, tunc bujufinodi alie-
natio, conseffio, §5¢. fic minime prefentar’ per confuetudi-
nem manerii illius vacna fueric: And found that the faid
YL.and was held of the faid Manor ; and that the faid Feoff-
ment was not prefented according to the Cuftom. And whe-
ther this was a reafonable or lawful Cuftom or not was the
Queftion; and it was adjudged, that it was a (2) reafona- (5) Lic. Rep:
ble Cuftom : But againft this Cuftom it was objeéted: 233. 2And 125,
1, That if this Cuftom fhould be allowed, what Reme- %‘:‘gc 3{:,'63[“;2‘5‘
dy (%) if the Tenants will not prefent it? Or if the Stew- Bri’dé. Pre 7
ard will rejet the Prefentment ¢ As to that it was anfwer’d 3 Bulft. z15.
by the Court, That the like Objeftion might be made on (%) 2 Bullt.357.
a Bargain and Sale by Deed, what Remedy if the Clerk will
not inrolit? And in Cafe of Copyhold, what Remedy if the
-Copyholders will not prefent a Sutrender made out of Court 2
Et cavear (c)emptor,and he at his Perilis to perfet all that (c) 1 Rol. Rep,
is requifite to his Affurance. And it is not like the Cafe in |30 195
2 H.4.24. 5. where a Cuftom was pleaded, that none ‘}d)(;«‘i?z.: Cu-
fhould ufe (4) his Commonin fuch a Place till the Lord itom 10
M s enter’'d Br. Cuttom 12.
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entered with his Cattle ; and there per totam Curiam that
can not be a Cuftom, for if the Lord will not enter, it Is
not Reafon that the Commoner fhould lofe his Common.
2. It was obje&ed, that once it was a Feoffment, then to
" fay that the Cuftom of the Manor fhould deveft an Eftate
of Freehold and Inheritance vefted by folemn Livery
would be againft Law. To which it was anfwered and re-
folved, That the Reafon of the common Law, that Land
(#)Plow 302, fhould pafs by folemn (2) Livery, was to give Notice to the
" Country who were Owners of the Land, to the Intent that
none might be deceived in Taking of Leafes and Efates,
and that every one might have Notice who fhould be Ten. to
the Precite; and Lords would have better Knowledge of
their Tenants to have Wards, Efcheats, &5¢. And therefore a
Cuflom,which fortifies the Reafon of the common Law with
greater Solemnity and Notice, is good, as in this Cafe, to
have the Feoffment openly prefented in open Court, to the
Intent that the Lord and all his Tenants might take No-
tice, and therefore if it be not prefented agcording to Cu-
flom, then the Livery is become void, becaufe it wants
Prefentment, which is Part of the Effence of the Livery ; and
‘it was faid, that there is not plenum € perfeftum fecffa-
mentum in this Cale, till Prefentment made in Court ac-
{6)Bridg 32,83, cording to the Cuftom ; but opus (&) inchoatune & non per-
erl ({Jg‘::‘f 53; Jfettum 5 and yet if the Feoffor or Feoffee (c) dies, and af-
(4)9 Co i37.a, terwards it is Prefented according to the Cuftom, it is good,
Co. Lit.36.a. ‘As if a Man delivers a Writing (4) as an Efcrow, to be his
ggmég"wz’g{j- Deed on certain Conditions to be performed, and after-
26,27, Moor ~ wards the Obligor or Obligee dies, and afterwards the Con-
642,659, 697. dition is performed, the Deed is good, for there was tradi-
?;23! g; so_ Crtio inchoats in the Life of the Parties, d poftea confum-
Style 251, mara exiftens by the Performance of the Condition takes its
Hob.246.  "Effeé by Force of the firft Delivery, without any new De-
livery: So in the Cafe at Bar, when the Feoffment is pre-
fented according to the Cuftom, then it takes its Efe& by
Force of the Livery before : And it was faid, there was 2
‘Cuftom in Kenz, That if the free Tenants of a Catftle did
not pay their Rents, that they fhould lofe their Land held
of it. And that the Cuftom of Zi4ford Cafile in the Coun-
ty of Devort is, That a Freeholder of Inheritance cannot
pafs his Freehold, unlefs by Surrender into the Hands of the
Lord, &¢. And the Cuftom of Zondoz is, That a Devile of
Land by Will in Writing being inrolled is good, for it has
greater Solemnity added to the Will than in other Boroughs
where Lands are devifable : And fo Judgment was givenin
the principal Cafe, shat the Cuftom was good and lawful.
And this Plea began Hill. 40 Eliz. Rot. 159. in the Com-
mon Pleas, T ‘

Sir
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Sir HENRY KNIVET's Cafe.

Pafch. 38 Eliz.

In the King's Bench.

BEtween Sir Henry Knivet Plaintiff, and Pool and others Goldsb, 143,
Defendants, on a {pecial Verdi&t the Cafe was fuch: l‘H'El
Tenant for Life, the Remainder in Fee to the Plaintiff, i'g' <483,
Tenant for Life leafed for Years, the Leflee for Years isz Inft. gu.
oufted, and the Tenant for Life diffeifed; -the Diffeifor
‘made a Leafe for Years, and his Leffee fowed the Land}
and Tenant for Life died. Sir Henry Knivet who had
the Remainder in Fee entred ; the Defendants took the
Emblements, and for them Sir Henry Kniver brought an
Agtion of Trefpafs; and on Not guilty pleaded, the Jury
found the fpecial Matter aforefaid. And it was adjudged,
that the Plaintiff being he in the Remainder, had no
Right to the Emblements. It was alfo refolved, - That the Hob. 132
Defendants claiming by the Leffee of the Diffeifor had not - Lit. 55- b-
the mere Right to them, but in Refpe& of his Pofleffion
fhould bar the Plaintiff; but the mere Right was in the
‘Leffee of the Tenant for Life, and he might have an A¢ti- Co. Lit.282.b.
on of Trefpafs, and fhould recover all the mean Profits a. Do Pla- 200
gainft the Leflee of the Diffeifor ; therefore he in the Re-
verfion fhould not have Remedy for them alfo, nor recover
Damages for them, for then the Leflee of the Diffeifor
would be twice charged : But as to the Entry into the Land
to take the Emblements, it was good Matter of Juftifi-
cations- but forafmuch as they had pleaded Not guilty, the
Plaintiff had Judgment for the Entry, and was barred for
Refidue, »’

And note Reader in the principal Cafe, The Lg:ﬂ'ec}

- o
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of the Tenant for Life had Right to the Land, and by Con-
fequence to the Emblements, as Things annexed to the
ColLit.55.2.b. Tand, and the Death of the Leffee for Life determined
his Intereft to the Land ; but his Right to the Emblements
remained, and that was the principal Reafon of the Judg-

ment.
PENRYN's Cafe.
Trin. 38 Eliz.
In the King's Bench.
Moor 403. N a Writ of Error between William ap ,Rich;wd and

Jenk. Ceﬂf‘g Williawe Penyyn, on a Judgment given in Wales in the
141, 142, 2.59.

2 RoL Rép. 9. County of Mourgomery, before Sir Richard Shutleworth
Juftice there, in a Duod ei deforceat in the Nature of a Writ
of Right, (as the Ufe and Precedents are there) the Er-
ror was affigned in the Matter in Law, which was fuch;
Williame ap Richard brought a Quod ei deforceat in the Na-
ture of a Writ of Right of certain Lands in the County of
Montgomery againft Penryn, who appeared and joined the
Mife on the mere Right, and thereupon a Jury by Venire
Jac. was returned, whereof 12 were {worn and charged;
and before Verdi&t the Demandant was Nonfuit, on which
final Judgment was given ; [0, Quod tenens teneat terran
illam fibi & bered’, in pace verfus petentems & bhered fuos
imperpetuu. S

€r. El. 503. And afterwards the fame Demandant brought another

Co.Lit. 205.b. Oyod ei deforceat, in the Nature of a Writ of Right againft

Lit. fe&. 51. ¢} fame Tenant of the fame Land, who pleaded the final
Judgment in Bar: On which the Demandant did demur.
And Judgment was given againft him ; and on this later
Judgment the Demandant brought a Writ of Error. And
after many Arguments and long Deliberation the Judgment
was affirmed. And in this:Cafe three Points were refolved.

Co.Lit.205.b. 1. That altho’ by the Stat. of Ruzlaud, made 12 E. 1.

Cr.ElL 503. it is provided, that Trials in Wales in a Writ of Right fhall
be by common Jurars, and by 12, yet Judgment final fhall
be there given, as it was before the Stat. altho’ the Mannc;

4 an
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and Dignity of the Trial was altered; for the Statute has Jenk. Cent.
altered the Trial, but the Judgment which belongs to fuch *79-
Attion remains as it was before.

2. If Judgment final be given in a Writ of Right where
it ought not to be, yet it fhall bind till it be reverfed.

3. It was refolved, That if Tenant after the Mife Co. Lir.265.b.
joined make Default, Judgment final on this Default fhall fga L‘*dc' 293
not be given (as Firzberbers in his N. B. 6. holds) but a Yelverécfn'zu.
getit Cape fhall iflue ; for Peradventure he may fave his1 Bulft. 155,
Default. See Temps E. 1. Droit 41. 13 B 1. Droir s1. 1% 5"

7 E.3.67. 8E. 3.8. 11E. 3. Statham, Droit. 29 F.3.85. 17,2,
33 E. 3. Fudgment2s52. 44 E. 3. 13 H.4. Fudgment 24s5.

s H.6.55. 10H.6.2. 9FE. 4.16. 12H. 7. 26 H. 8. 8.

35 H. 8. Dy. 56. 1 Mar. Dyer 98, 103. where Judgment

final in 2 Writ of Right fhall be given.

[See Carth, 4y. That in a Writ of Right.a Default after
Ifue join'd on vhe mere Righs is final.]

R

CASES
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CASES of EXECUTIONS.

BLUMFIELDs Cafe. .
Mich. 38 & 39 Eliz.
In the King's Bench, Rot. 259.

(s) N,!oor845'9- N an Audita Quereln between Blumfield and (4) Ufewick
::7‘9’1555;'7 4. the Cafe was: Two Men were bound jointly and feve-

3 Keb. 306. rally in 2 Bond, one was fued, condemned, and taken in
(4) 1 Rol. ;"8“ Execution; and afterwards the other was fued, condemned,
3(;‘; 122;3%9'4. and taken in Execution ; and afterwards the firft efcaped,
2 Bulft. 97, 98, and thereupon the other brought .dudita (b) Querela: And
o o en although the Plaintiff might have an A&ion on the Efcape
Go;’b.z,g’,‘z;g; againft the Sheriff, yet until he be fatisfied in Deed, the
1 Rol. Ab. 896. other cannot have Judita Querela ; and Peradventure the
((;:“E C“; 75 Sheriff is worth nothing ; and if the Defendants had been
2 Show. 394~ fued by one Writ by feveral Precipes, although the Entry
(¢) God. 208. fhall be, guod unica fiar execurio, that is to be intended of
C;; lﬁ;- 3388- an Execution with Satisfa&tion, for he fhall have both their
Hob, 5;’_9 " Bodies in Execution, (¢) 4 H.y.8. & 29 H. 8. Execution
(d)1 And.266. By, acc’ 132. And fo is the Book in 4 E. 4. 38. & 5 E. 4.4
;%:g;‘- 3% to be intended. Hill. 33 Eliz. it was adjudged in the
. Rol.R'e%.im. Common Pleas between Lizacre and (d) Rbodes, That not-

withftanding the Conufor on a Statute Staple be taken

and efcapes, yet his Goods and Lands on the fame

Statute may be extended, for the Efcape, and the Acton

which the Plaintiff has againft the Sheriff for the Efcape,

is no Satisfaltion of the Debt. So if the Conufor be

taken and dies in Execution, the Conufee fhall have

Execution of his Goods and Lands. And it was adjudged
(o) g‘r Bl 851. Pafch. 24 Eliz. in the Common Pleas between Fozes and (¢)
?Eoljgg;.’ Williams, That where two Men were condemned in Debt,

1Rol. Rep. 9. and one was taken and died in Execution, yet the takin
Hab. 59, 6. 4 o
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of the other was lawful. And then it was refolved by the whole
Court, that if the Def.in Debt (#) dies in Execut. the Pl.may (s) Lic. Rep.
have a new Execut. by Flegiz, or Fi. fac. for divers Reafons, 323 526.
1. Becaufe the Pl fhall not be prejudiced, nor the Def. ¢, ,;g 133‘5,
benefited by the A& and Wrong of the Def. in Non-pay- 143.
ment of his Debt, when no Default is in the Pl he having 12:4190%‘;5%’ gf&
purfued the due and ordinary Courfe of Law. 851, 5
2. The Execution of the Body is no (%) Satisfaction (as Hob. 59,60, 61,
appears in 4 H. 7. 8. & 33 H.6. (¢) 47. Hillary’s Cafe ad- lz_l‘c-lfcic- 24
judged) but a Gage for the Debt ; as where a Man has re- ) c';r,f,ga'c“&
turn irreplevifable awarded, as it is faid in 33 H. 6. 46. and (¢) 2 Bulit.
therefore after his Death he fhall refort to a new Execut. o
And the Words of the Capias ad fuatisfac’ are, Cap. I.de S. R Rep.s.
Ita qd’ hab’ corp® ejus cor’ Fuftic’ noftr’, &c. ad fuisfac’ G.
de K. de debito & damn’, &¢. So that his Body is taken to
the Intent that he fhall fatisfy, and when the Def. pays the
Money, he fhall be difcharged out of Prifon.
3. The Death of the Def. is the A& of God, which fhall
not turn to the Prejudice of the PL as it is faid in * T#ewin- * Godb.273.
yard’s Cafe,38 H.8. Dy. 6o. the Pl fhall not be prejudic’d of
his Execut. by A& of Law, which doth not Wrong to any one.
4. It would be mifchievous to the Pl. to lofe his Debt with-
out any Default in him, and no Mifchief if 2 new Execution
fhould be done, for nothing would be liable to his new Exe-
cution, but the Lands and Goods of the Def. which in Law
and all Equity ought to be fubjeét to the Payment of his Debts.
And is not like when the Pl. has Execut. of the Lands of the
Def. and afterwards the Lands are eviéted, there before the
Stat. of 32 H. (4) 8. he fhould not have any new Execut. for (4) 32 H. 8.
the Execut. of the Lands was valuable and accounted inLaw & %y, ¢
for a Satisfaltion, and for avoiding of Infinitenefs there fhould Co. Lit: ?_gg,’b,
be but one valuable Execut. or Execut, with Satisfad. at the 4 Co. 66. a.
Com.Law ; but Execut. of the Body Is no valuable Execut.
and therefore the Pl after his Death fhall have a new Execut.
till he has had a valuable Execut. (¢) which is the End and (¢) Godb. 294.
Fruit of his Suit: Er finis rei attend’ eft, & fines mandator’
Dom’'Reg’ per vefeript’ fua (ft.hrev’) diligent’ funt obfervandi.
So note, Reader, good Differences between Execut. not va-
luable, (as of the Body of the Def.) and Execut. valuable, as
of Lands, €5¢, And therefore if a Villein be delivered to one
in Execut. on a Recovery in Value, and afterwards the Vil-
lein dies without Iffue, yet the Demandant fhall never have
a new Execut. for his firft Execut. was valuable, and by the
Law a Man fhall sever have but one valuable Execut, Note
alfo a Difference between an Execut. final, as where the She- 2 Show. 394.
riff levies the Money of the Def. Goods, or extends his Lands
and delivers them to the Pl. for that the Party accepts in Sa-
tisfaction, and that is the End of the Suit, and all that the
King’s Writ commands to be done; and between Execut.with
a (f) quonfg; &c. tending to an End,and which is not final, as (f) 2 Bullirgs.
in
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in the Cafe of a Capias ad fatisfaciend’, &c. it is not final;
but his Body is to be raken to the Intent and Purpofe that
he fhall fatisfy the Party, and his Imprifonment is not ab-
folute, but gwonfjue the Defendant fhall fatisfy the Party ¢
But Execution final is when the Party is fatisfied ; and be-
caufe he dies before Satisfallion, it confifts with Law and
Equity, that the Plaintiff fhould refort to 2 new Execytion,
Vide Regift. & F.N.B.246. If a Man has recovered Da-
mages in Trefpafs before Juftices of Oyer and Terminer, and
has the Body of the Party in Execution quonfgue fatisfeceris
the Plaintiff, and he who is in Execution dies, he who re-
covered fhall fuc a Cerriorari to the Juftices to remove the
Record into the King’s Bench, that the Juftices there may
do on that Record as the Law requires in fuch Cafe; and
that is to award a new Execution, 47 E. 3. Tit. Execution
41, If in Trefpals the Pl recovers, and the Def. is taken
for the King’s Fine, if he pray that the Defendant may re-

" main in Prifon till he be fatisfied, he fhall not have an

Elegit, becaufe he has taken Execution of his Body and
has it 5 but if the Party dies in Prifon, fo that he has not
Execution with Satisfaltion, wherein is no Default of him,
he fhall have an Elegir afterwards, becaufe he cannot have
Satisfaction according to the firft Eleftion ; and thefe are
the Words of the Book. And therewith agrees Firz, N. 3.
246. B. And if the Conufor of a Statute-Merchant or Sta-
ple, &c. be raken and dies in Execution, yet the Conufee

(4) 1 And. 266, Thall have Execution without Doubt of his Goods and

Hob. 6o
1 Leon. 230,
2 Leon. 96.

Lands, as it was refolved in (4) Linacre’s Cafe. And fo
you will better underftand your Books in 22 A 43.

1Rol Rep.rog, 35 £ 6- 46547 4 E. 4.38. 5 E. 4. 4. Br. Execution 7,

Antea 86, b.

41 E. 3.13. 15 Accompr, &e.

GaARNON’s
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GARNON's Cafe.

Hill. 40°Eliz. Rot. 114.

Etween Layton Plaintiff, and Garnon Sheriff of the Maor 566, 567
County of, &¢, Defendant, the Cafe was fuch ; Layroz ?I’{ 5"5?6’?7-
recovered againft Wallwen in the Common Pleas in an A&ion ; I eop, 205’3? 5
of Debt, and fued forth a Capias ad fatisfaciendum, and ex Cr. Jac. 361.
poft Capias, and outlawed the Defendant; the Defendant
brought a Writ of Error, and the Judgment was affirmed:
And thereupon within the Year a Capias Utlagatum was
awarded, and the Defendant was taken, and the Sheriff
fuffered him to efcape before the Return of the Writ; and
on this Efcape the Plaintiff brought this Action. And in
this Cafe three Points were refolved.
1. If one at the Common Law had Judgment in an Ac-
tion of Debr, and after the Judgment outlawed the Defen-
dant, the Pi.intiff was at the End of his Suit as to any Pro-
cefs to be fued by himfelf, for he could not havea Scirz
Jacias, nor any other Procefs on the Judgment, but was put
to his (#) new Original, as it is zgieed in 13 H. 4. 1. 4. () Co. Lit.
ar E. 3. 55. 20 E. 3. Nonability 8. acc. And although be- 29t a.
fore the Statute of 25 E. 3. Capias did not lie in Debt, nor %‘?,:].&1'163'
was the (#) Body of the Defendant before that Statute fub- Cr.EL 7043.,124.
ject to Execution for Debt, as appears before in Sir Wi, Cr. E 706,
Harbers’s Cafe : Yet if the Defendant be taken by Capias gb )ﬁﬁﬁ’r""g';“&
Utlagatum =i the King’s Suit, no Laches being in the Plain- 3 Co.12. a.”
tiff In continuing of his Procefs, he fhould be in (¢) Execu- {¢) Yelv.19,20.
tion for the Plaintiff, if he would: For inafmuch as’ the ;{557 895.
King by the original Suit of the Party is intitled to have all Cr. El 706.
his Goods and Chattels, and the Profits of his Lands by the Moor 567, 598.
Outlawry, and his Body alfo in Prifon, it is reafonable that Hob. 57.
if the Defendant in fuch Cafe be taken at the King’s Suit,
that as the King fhall have Benefit by the Suit of the Par-
ty, fo the Party fhall have fome Benefit by the Suit of the
King.
2. It was refolved, That if Judgm. be given in the Com. (4) Godb. 372;
Pleas, and removed by a Writ of Error, and Judgm. affirmed 373
within the Year, and () they award a Capigs, or a Fi. fa. the & &f'4‘;‘!6-
PlaintiECart, 180, '



(s) 1 Sid. 1%0.
Cr. EL 652,
GDG’ 850,

elv. 19, 20,
1 Rol. 810,895.
Bridg. 7.
Moor 567.
Hob, 57, 115.
Poltea 89. a.
(h) Moor 567.
Bridg. 7.

(c) Bridg. 7.

¢4) Moor 567.
Cr. EL 467.

1 Leon. 263.
Bridg. 7.
Hob. §7.

(e) Salk. 319,
s Mod. 200,
Comb. 373.

Cafer of Executiods. ParT Vi

Plaintiff is not put to a Stire facias, altho’ it be in another
Court, againft the Opinion of 14 H. 7. 15, 19. Pide 21 Aff.
2.14. F.N. B. 267.

3. It was refolved, That in the Cafe at Bar, when he was
taken by Capias Utlagatum, which iffued out of the King’s
Bench, he fhould be in (2) Execution for the Plaintiff pre-
fently after his Arreft if he would, although his Body be
never brought into Court, and altho’ the Court do not com-
mit him in Execution for the Party. Vide y H.6. 6. Nota
bene, in all Cafes when the Plaintiff may have a Capias ad
Jatisfaciendum, and the Party Defendant is taken by Capias
(b) pro fine, there the Defendant is in Execution prefently,
if the Plaintiff will, without any Prayer of the Party. Alfo
in all Cafes when the Plaintiff may have Execution prefently
by Fieri facias, although he cannot have a Capias, nor does
a Capias lie in fuch A&ion; as in Affife with Porce and
Re-diffeifin, &¢. and the Party is taken by Capias pro fine,
and is committed at the Kings Suit, there the Plaintiff
may pray that he may remain in Execution for his Da-
mages, but without Prayer he fhall not be in Execution,
altho’ he may have Execution by Fieri facias. And when
the Plaintiff has Judgment and (¢) furceafes his Time, fo
that he cannot have prefent Execution neither by Capias
nor by Fieri facias, &c. but is put to a Scire facias, there
if the Defendant be taken by Capias (4) pro fine, the
Plaintiff may pray that he may remain in Execution for
him, but that fhall not be (¢) without Prayer of the Party.
See for Proof of thefe Differences 11 H. 7. 15. 13 H 7.21.
1H 6. 6.4 36H 6 235 F.N.B.121. P.6 E. 4. 4.4
2 R. 3. Execution 16. 7 H. 4. 4. b. €&c. Obferve good Rea-
der this Cafe well, and all thefe Books, for thefe Points
touching Execution (which is the Life of the Law) are
efpecially neceffary to be known,

FrosTs
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FR osTs Cafe
Trin, 41 Eliz.

In the Common Plas.

FROST'recover‘ed Debt and Damages againft B: i the § Leon 43,
Common Pleas, 29 Eliz. and on an ex poft Capias the Bridg. 7.
Defendant was outlawed, and after the Year the Plaintiff
procured a Capias utlagatum againft him, and delivered it
to the Sheriffs of Zondon. And that one Laborr one of
the Serjeants of the Sheriffs of Zondon had arrefled the
faid B. in Fleetftreer at the Suit of one A. ad refpondend’
&'c. before the Sheriffs; Lalorn kept B. in his Houle,and
then Froft came to Laborn with the Sheriffs Warrant to
arreft him on the * Capias utlaga?’, which he abfolutely re-« | g1, 549
fufed. And afterwards the Sheriffs fuffer’'d the faid 2. to '
go at large ; and on this Matter Froff brought an Aétion
on the Cafe againft the Sheriffs, and fuppofed that the
Sheriffs atrefted the fald B. by Force of the faid Capias
ntlagat’, and that the Sheriffs fuffered him to go at large ;
'The Defendants pleaded, Noxn permiferunt cum ire ad lar-
gum 5 and the Jury found all the fpecial Matter. And Judy:
ment was given for the Plaintiff.

For, 1. They refolved, That when a Man is in the Cufto-
dy of the Sheriff by Procefs of Law, and afterwards ano-
ther Writ is delivered to fhim to arreﬁhth(e Body of him
who is in his Cuftedy, prefently he is in his (#) Cuftody by (0 :
Force of the fecond Wri? by Judgment of Law, althtjugg’ hz (the:jsaz;.’ ﬁ.ge'
do not aftually arteft him; for to what Purpofe fhould he Comb.43s.
arreft him who is and was before in his Cuftody ¢ L7 (5) ke (4 , 1ol, Rep.
non precipit inutilia, quia inutilis labor flulrus : And the 408. Aat. 34,2,
Words of the Capias ad futisfaciendum are not only, guod Hardr. 387. b
capiat, &c. but quod falvo cuftediat, &c. Ita quod habeas ?;’71;:‘ 127- 5
corpus, &c. So that although he cannot take him (whomhe ~
has) in his Cuflody, yet he may fafely keep him ; and there-
with agrees 7 H. 4. 30. .

N 3. The
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2. The Verdi@ well warrants the Declaration, for in
. Judgment of Law it is equipollent, and amounts to as much

as if the Sheriffs had arrefted the faid 3.
" 3. That although the Capias utlegar’ was fued after the
(a)Cr.El 467 Year, fo that the Defendant could not be in (a? Exe.cutxon
Anrea 88 without Prayer of the Party, &¢. yet the Plaintiff is pre-
§ Mod. 200 3y qiced by his Efcape, for he ought not to be difcharged

Salk. . . f .
Caombﬂfs;, of the Imprifonment till he find Sureties to fatisfy him by

ﬁ) ‘nyer i72. the Statute of 5 () E.5.cap. 12,

HoE's Cafe.
Trin. 42 Eliz.
In the Exchequer.

@ R

Moor 463, Etween Clemesnt Hoe Executor of Folin Hoe Plaint. and
S i) Boulton Defendant, the Cafe was fuch 5 Fobn Hoe the
Strange’s Ar- Teftator had Judgment to recover in the King's Bench a-
gomentin  gainft Boulror 75 l. 35. 4 4. Fobu Hoe afligned it by Deed
CafesinEg. nrolled to the Queen in Satisfation of a Debt due to the
ueen by him as Colle€or of Fifteens, with Provifo, that

if the Lord Treafurer and Barons of the Exchequer, or a-

ny two of them, becaufe the Debt could not be levied in

convenient Time, or for any other reafonable Caufe dif-

allow'd of the faid Aflignment, and revoked it by Writing

under their Hands, then the Affignment fhould be void.

And afterwards ZBowiton brought a Writ of Error ac-

27Ei cap. 8. cording to the new Statute, and there Judgment was af-
firmed, and 5/ Cofts on the Affirmance of the Judg-

ment : And afterwards (on Procefs which is called a

Writ of Prerogative out of the Exchequer on the faid
Affignment) the Lands of ZRownlton were extended, and

bis Goods ‘whiclh were of Value above the faid Debt

' " afligned

& -
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affigned were feifed by the Sheriff by Force of the faid

Writ, but the Writ was not returned. And afterw. Perianm, See 1 Salk.409,
Fawens,and Southerton, 3 of the Barons, revoked the Affignm. 410

after the Teftator’s Death, becaufe the Teftator had fatisfied

the Debt which was due to the Queen by him as Colletor.

And now the Pl as Ex’or of 7. Hoe fued a Scire facias to

have Execut. of the faid 75/. 4 5.4 4. and 5/ Cofts: And the

faid Matter being difclofed by fpecial Pleading, 2 Demur. in

Law was joined. And in this Cafe 3 Points were refolved.

1. That the Execut. for the Queen was good without Que-
ftion, as to the Goods, altho’ the Writ was not returned. And
fo it is in Cafe of a com. Perfon, if the Sheriff by Force of a
Writ of Fier: facias levies the Debt, and delivers it to the
Party, the Execut. is good without a Return of the Writ, a$
it is adjudged 20 H.6. 24.4.and 21 H. 6. 5.4. And fo was it
adjudg’d in the Com. Pleas, Pafch. 23 El between Rock and
Willisnote 5and Trin. 23 (33) El betw. Mount and Andrews s
and therewith agrees 44 E. 3.18. So if 2 Man: be taken on
a Capias ad (a) farisfaciendum, the Execution is well done, () Cr. EL 17,
although the Writ be never returned : And the Difference Lane 52. 21H.
is apparent between C4pias in Procels, and Capias ad farif: Zgzé';:l 4 abe
Saciendum ; for if the Capias (b) in Procefs be not returnedy 20 H.7. 13.
the Arreft is tortious, for there the End of the Arreft is to Crd. Car. 447.
the Intent the Party fhould appear and anfwer the Plaintiff; gsv‘e’[]'g Co
but in all Writs of Executions when the Sheriff alone doesé;. 4. e
it, as Capias ad fatisfaciendum, Habere faciasfeifinam, ot (b)z Rol. 563,
poffeffionem, Fieri fac’, Liberat’, &c.  If the Execation be ha&c ’;2‘23 .
duly done it is good, although the Writ be not returned, for 4 Co. 67. a.
there the Plaintiff has the Effeét of the Suit, and no other
Thing is to be done on his Part after: But in Cafe of (¢)(¢) 4 Co.67.a,
Elegit, becaufe there the Extent is to be made by In-
quefl, and not by the Sheriff only, it ought to be returned,
otherwife it is nought worth. So by thefe Refolutions in
the Cafe at Bar, and by the faid Judgments here cited, you
will learn the Law, and better underftand your Books in
19 E.3. Scire facias, 11 H. 4. 43. b.and (4) Fulwood’s Cale 4) 4 Co. 67.3
in the fourth Part of my Reports. .

Note, Reader, that the faid Judgments given in the Cafe
of the Fieri facias, where Execution was done, and no Writ
returned, were given on great Reafon.

1.Becaufk theLevying of theDebt was lawful,and well done, Cro. El. 208,
and the Party Def. cannot refift the Sher. to levy the Money. 209. Cro. Car.

2. The Effe@t of the Authority which the Sheriff had by %% 735
Force of the Fieri facias was executed. $1v. 133.

3. The great Prejudice that the Deferidant,(whofe Goods Cro El 390.
and Chattels are fold by the Writ and Procefs of Law, for fﬁﬁé&”{“
the Satisfaction of his Debt) would have, if the Sheriffs not T
returning of the Writ fhould caufe a new Execution to be
fued forth againft him, and leave the Defendant to his Ac-
gion again{t the Sheriff.

N2 4. If



Cafes of Executions. Part V.

4. If the Sale of the Goods, by Force of the Writ, fhould
by the Non-return of the Writ be wrongful, then the Sheriff
would never find Buyers of the Goods of any Def. by Force
of any Writ of Execut. which would be inconvenient, .and a
great Delay of Execut. which are the Fruit and the .foc of

Cr. Car 530 every Suit; and where the Words of the Writ of Fieri fac

a3how. 79,281 are, Tta gd" habeas denar’y &c. they are but Words of Corr
mand to the Sheriff to make Return, which if he do not, he
fhall be amerced ;but yet the Execut. fhall {tand in Force.

2. It was refolved, That after Execut. had by the Queen,
the Revocat. came too late, for then the Quecn had had the
Effeft and End of the faid Affignment, and that,which was
executory when it was afligned, is now executed by lawful
Procels of Law, and therefore carnot be revoked ; for when

(#)Dy.49.pl.12. one has a Power of (2) Revocat. yet if he fuffers any Thing
to be lawfully executed by Force of it, as to that he cannot
make any Revocat.: Asif a Man makes a Letter of Attor-
ney to make Livery, before Execut. he may revoke it, but
after Execut. lawfully had, it is execu-.d, and cannot be re-

(6)7H 6.2ab, voked. Vide v (b) H. 6. 41, 42. in Detinue, where the Cafe

8 Co. 1525 was; In Detinue of a Statute-Merchant the Defend. prayed

;3362: BIFR%; Garnifhm, the Pl. recovered againft the Garnithee by erro-

277, 778, 308.neous Judgm. by Force whereof the Defend. delivered the
Statute to the Pl. who had Execution ; and afterwards the
Garnithee reverfed the Judgment in a Writ of Error, by
which he had reflored all that he loft, by that the Execur.
fhall not be avoided : But 1 conceive in {fuch Cafe he thall
be belped by Audita Duerela. Vide 1 E. 4. 2. If one, to
whom another is indebted, be outlawed, and he who is in-
debted pays the Money to the Queen, and afterwards the

: Outlawry is reverfed, now the Creditor fhall recover his
rc18 Co.143. 2. Debt againft him. Soif the Goods of a Man {¢) outlawed

Nioai 1702275  be fold by the Sheriff on the Writ of Capias utlagarum, €.

or 220. N . ‘ <

1 Rol.778, andafrerwards the Outlawry is reverfed by Writ of Error,

Dy.223. plaé. the Defend. fhall have Reflitution of his Goods ; but if the

£4>3 3;-‘“[’- ;ggib Sher. by Force of a Fieri fasias (4) fell Goods, and afterwards

778 Dy.3% the Judgment is reverfed by Writ of Error, the Defendant

rl.z‘;..ql\’lo. s73-fhall not have Reflitution of his Goods, but the Value of
2"?1;-(;‘;13"‘9;'164' them for which they were fold ; and there are » Reaf, of this

s Leon. 89,00, Difference. 1.1f the Sale of the Sher. by Force of a Fieri fac'

Godb.27,28. fhould be avoided by fubfequent Reverfal of the Judgment,

gill‘:i}ligi){s; there would be no Buyer, and by Confequence no Execution
105.Cr. Eliz. done. 2. In e Cafe of a Fieri facias, the Sheriff is com-
273.r.fac246. pellable to make and levy the Debt of the Goods, &Sz, of the
Defendant, and therefore it is great Reafon that it fhould
ftand: But in the Calc of Capias utlogaruin, the Sheriff or
Elcheator is not compellable to fell them,but may keep them
for the King’s Ufe; and therewith agrees :0 Eliz. Dy-
(eL) Dyer 363, < (€) 363, and ©ide 3 E4, 3. 51, Recompence in Value
PLzg on
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on 2 Voucher once lawfully executed, fhall not be devefled () Cr.Jaczrg.

although the Title of the Demandant to the Land,which he (‘bl){‘é'o,sii'c.

recoverd, be afterwards difaffirmed and evicted. 1$1.b 1 Rol,
3. It was refolved, That the Revocation by three, if no 329. Yelv. g,
Execution had been had, had been fufficient; for if three 6. Noy 47.

(4) revoke, two do it 5 but if the Words of the Claufe of |Rul ‘R‘Z};,w%
Revocation had been by them jointly or feverally, then two 2 Intt. 38.

of them could not have done it, for that had been neither z7CH'3- 6. b.
jointly nor feverally, And therewith agrees 35 H. 8. Dyer bv_ogf."i,ﬁ' 14,

61,62, & 29 H. 8. And {onote a good () Difference. 2Rol Rep. to1,
3 Bulftr. 210.

Co. Ent. 12,

SEMAYNEY Cgfe, CoEne s e

Yelv 28, 20.
Cr El.ceg, 909,
2 RolRepagy.

Mich. 2 Jac. 1.
In the King's Bench.

IN an A&ion on the Cafe by Perer Semayie Plaintiff, and B
Richard Grefpam Defendant, the Cafe was fuch; The Where a%a:hﬁ'
Plaintiff and one George Berisford were Jointenants of an &re. may break
Houfe in Black Fryarsin London for Years, George Berif* Exccution or
Jord acknowledged 2 Recognizance in the Nature of a Sta- nor. Sce 61’%‘%
tute-Staple to the Plaintiff, and being poflefled of divers °%» @& 1.
Goods in the faid Houfe died, by which the Defendant

was poffeffed of the Houfe by Survivorfhip, in which the

Good continued and remained ; the Plaintiff fued Procefs

of Extent on the Statute to the Sheriffs of London; the

Sheriffs returned the Conufor dead, on which the Plaintiff

had another Writ to extend all the Lands which he had at

the Time of the Statute acknowledged, orat any Time af-

ter, and all his Goods which he had at the Day of his

Dezth 3 which Writ the Plantiff delivered to the Sheriffs

of London,and told them that divers Goods, which were the

faid George Berisford’s at the Time of his Death, were in

the faid Houfe: Aund thereupon the Sheriffs, by Virtue of

the faid Wrir, charged a Jury to make Inquiry according to

the faid Writ, and the Sherifs and Jury acceflerunt ad

Domum preditam oftio Domus preditt aperto exiften’

& bonis predittis in ‘predifa Domo tunc exiflerd,

and they offcred to enter the faid Houfe, to extend the
N 3 " Goods
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Goods according to the faid Writ 5 and the Defendant pre-
mi(forum non ignarus, intending to difturb the Execu-
tion, offio pred’ domus tunc aperto exiften’, claudebat con-
tra Vicecom® § Furator’ pred 5 whereby they could not
come, and extend the faid Goods, nor_the Sheriff feife
them, by which he loft the Benefit and Profit of his Writ,
&e. An(yin this Cafe thefe Points were refolved.
(6) 3 Inft. 162. * 1, Thatthe Houfe of every one is to him as his (4) Caftle
Srcgilazfg and Fortrels, as well for his Defence aga}in{’c Injury and Vio-
5 Co 6.2 lence, asfor his Repofe; andaltho’ the Life of Manis a Thing
§ Co. 126.2. precious and favoured in Law 5 fo that altho’ 2 Man kills ano-
;’Bﬁ?irgz{ % ther in his Defence,or kills (5) one per infortum’,without any
s;énf.cérj},'b,lntenr, yet it is Felony, and in fuch Cafe he fhall forfeit his
o Goods and Chatt’, for the great Regard which the Law has
(4) Co.lit.391. to a Man’s Life ; but if Thieves come to a Man’s (¢) Houle
% H“*]C’SSH' to rob him, or murder, and the Owner or his Servants kill
ég:;f;'c,tfgd', any of the Thieves in Defence of himfelf and his Houfe, it
() 3 Taft. s6. is not Felony, and be fhall lofe nothing, and therewith agree
SC““E-CO"-‘%“' 3 E. 5. Corom. 303, & 305. 8526 A pl. 23. So it is heldin 21
Cor, ;2; 3336?' H.359. every one may affemble his Friends and Neighb.(4)
Br. Cor. 100. to defend his Houfe aguinft Violence : But he cannotaflemble
’Rg'%el" 132 them to go with him to the Market (¢), or elfewhere for his
) i Caay b Safeguard againft Violence : And the Reafon of all this s,
Br.Riots, &c.1. becanfe domus fua cuique eft tutiffuinin refugivm.
;i‘fﬂéﬁ% 2 2drwas refolved, When any Houfe is recovered by any'rea]
2Inft. ,63;2’1,' Aétion, or by Ejelt’ firme, the Sheriff may break the Houfe
(¢) 11Co.82. b gnd deliver the Seifin or Poffeflion to the Demandant or
1R6LRep.182. P} for the Words of the Writ are, Halere facias feifinam, or
poffeffioncm, &c. and after Judgment it is not the Houfe in
Right and Judgment of Law of the Tenant or Defendant.
llf{s(ah?:g‘-ls”-- 3. In all Cafes when the K. (f) is Party, the Sheriff (if
Cr.El.9;384909. the Doors be not open) may break the Party’s Houfe,either to
Moor 606, 668. arreft him,or to do other Execut. of the K.’s Procefs,if other-
zﬁl‘ealr&sw- wife he cannot enter. But before he breaks it,he ought to fige
38, 315&?!76". nify the Caufe of his Coming,and to make Requeft to open the
Dy.36. pl. g0. Doors ; and that appears well by the Stat, of Weftme. 1. ¢. 17.
”IS“;' 13 (which is but an Affirmance of the Com.Law) as hereafter ap-
Eoldsh. ;;: ?)ears,for the Law without a Default in the Owner abhors the
2Jones233 234. Deftruét.or Breaking of any Houfe (which is for the Habitat.
‘;'311‘,30"' 4. and Safety of Man)by which greatDamage and Inconvenience
=492 might enfue to the Party,when no Default isin him 5 for per-
' haps heé did notknow of theProcefs,of which,if he hadNotice,
itis to be prefum’d that he would obey it,and that appears by
(g) Yelv. 29, the} Book in18E.z. (g) Execut.2 52.where itis faid, That the
5{[.*;3? 9;6;' K.s Qfficer who comes to do Execut.&56.may open the Doors
Moor 668, Which are fhut,and break them, if he cannot havethe Keys 3
which proves, that he ought firft to demand them, 5 E. 3.
{0) 4 otk 177. (h) 16. F bedts R. fo 2s he is in Danger of Death, % flies,
and thereupon Hue and Cry is made, % retreats into the
Houfe of 7. they who purfue him, if the Houfe be kept and
defended with Forge gvhich proves that firft Requeft ought
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to be made} mey lawfully break the Houfe of 77 for it isat

the K.’s Suit. 27 4[] p.66. the K.’s Bailiff may diftrain for I{-

fues (4) in a Sanctuary. 27 (28) Aff#.35. by Force ofa Capias (a) Br.Dittrefs
on an Indi@m.of Trefpafs the Sher. may (%) break his Houfe 35, Br. Trel-
to arreft him ; but in fuch Cafe, if he breaks the Houfe when FZ}SI?;:Z Tref
he may enter without Breaking it, (that is, on Requefl made, pafs 232, Br.
er if he may open the Door without Breaking) he isa Tref- Trefiais 2.8
paffor, 414 15. on Iflue joinedon a Traverfe of an Office in

Chancery, Venire fac. was awarded returnable in the King's

Bench, without mentioning #nox (¢) omsirtas props’ aliguasm li- (c) Br. Prevo-
bertar’ ; yet forafmuch asthe K. is Party, the Writ of it felf ga“"eB“’- IE‘?YH
is non omittas propr’ aliquam libertar’, 9 E. 4. 9. that for Fe- iy
lony (4) or Sufpicion of Felony,the K.’s Officer may break the Br.Procefs 1oz.
Houfe to apprehend the Felon,and that for 2 Reafons : 1. For £tz }:""Og"
the Commonwealth, for it is for the Commonwealth to ap- E;‘r’fé B 4.9. 2.
prehend Felons. 2. In every Felony the King has Intereft, Firz. Bar. 110.
and where the King has Intereft, the Writ is, #mown omirtas + 1{3""{{}‘77'6
proprer aliquam libertaten s and fo the Liberty or Privi . puigr. o1,
lege of an Houfe doth not hold againft the King. \

4. In all Cafes when the Door is (¢) open the Sheriff may () 1Rrown 2.
enter the Houfe, and do Execut. at the Suit of any Subjedt, Cr. Jac. 485
either of the Body, or of the Goods 5 and {o may the Lord
in fuch Cafe enter the Houfe (f) and diftrain for his Rent o (f) Br. Trel-
Service, 38H.6.26.4. 8E.2. Diftr.21 & 55 E. 5. Avowry 256. g‘;"‘xﬁ-:g'zs
the Ld.may diftrain in the Houfe, altho’ Landsare allo held .
in which he may diftrain. V7de 29 (g) 4[] 49. But the great '{ff ?{';?t’f“’
Queftion in this Cafe was, if by Force of a Capizs or Fieri afie 135,
Jac’ at the Suit of the Party the Sheriff after Requeft made
to open the Door, and Denial made, might break the Def.’s
Houle to do Execut. if the Door be not opened. And it was
objected, That the Sheriff might well do it for divers Cay- Lucaszge.
fes: 1. Becaufe it is by Procgfs of Law ; 2nd it wasfaid, that
it would be granted on the other Side, that a Houfe is not a
Liberty,for if a Fieri fac’ or a Capias be awarded to the Sher.
at the Suit of a common Perfon, and he mzkes a Mandate to
the Baily of a Liberty who has Return of Writs, who zu/-
lumn dedit refponf. in that Cafe another Writ fhall iffue with
7n0m omittas proprer aliquam libertar’ ; yet it will be faid on
the other Side that he fhall not break the Defend.’s Houle,
as he fhall do of another Liberty ; for whereas in the Coun-
ty of Suffolk there are 2 Liberties, one of St. Fdmund Bury,
and the other of St. Etbeldred of Ely, fuppofe a Cap’ comes
at the Suit of 4. to the Sheriff of Suff. to arrcft the Body of
B. the Sheriff makes 2 Mandate to the Bailiff of the Li-
berty of St. Etheldred, who makes no Anfwer, in that Cafe
the PL fhall have a Writ of Noz omittas,and by Force thereaf
he may arreft the Def. within the Liberty of Bu7y, altho’ no
Default was in him : 2, Admitting it be a Liberty, the De-
fendant himfelf fhall never take Advantage of a Liberty : A_?

N a4 1
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ifthe Bailiff of 1 Liberty be Def. in apy A&ion, and Procefs

of Cap’ or Fieri fac’ comes to the Sher. againft him, the Sher.

fhall execute the Procefs againft him ; for a Liberty is al-

ways for the Benefit of a Stranger to the Action. 3. For Ne-

geffity the Sher. fhall break the Def’s Houfe after fuch De-

nialas is aforef. for at the Com. Law a Man fhould not have

any Exzecut. for Debt, but only of the Def.’s Goods. Suppofe

then the Def. would keep all his Goods in his Houfe, and fo

the Def. himfelf by his own A& would prevent not only the

Pl of hisjuft and true Debt, but there would alfo be a great

Imputat. to the Law, thatthere ?ould be fo great a Defelt

in it, that in fuch Cafe the Pl by fuch Shift without any De-

fault in him fhould be barred of his Execut. And the Book

() Yelv.29. in 18 F. 2. (a) Execut. 252. was cited to prove it, where it
Antea 91.b 5 fuid, that it is not lawful for any one to difturb the K.s
Cr. El. so9. Officer,who comes to Execute the K.'s Procefs ; for if a Man
Q.Bend.121. might fland out in fuch Manner, 2 Man would never have
Execution, but there it appears (as has been faid) that there

ought to be Requeft made before the Sheriff breaks the

Houfe. 4. It was faid, that the Sheriff was an Officer of

reat Authority, in whom the Law repofed great Truft and
Confidence,and were to be of Sufficiency to anfwer all Wrongs

which fhould be done ; and they had cuflodiam Comitar’,

and therefore it fhould not be prefumed that they would a-

bufe the Hoyfe of any one by Colour of doing their Office

in Eaecution of the K.'s Writs againft the Duty of their

The Refotaci Office, and their Qath alfos But it was refolved, That it is
of the Counn " not lawful for the Sheriff (on Requeft made and Denial) at
(4) 1 Jones 429.the Suit of a (J) common Petfon, to break the Defendant’s
43’0‘. ; l}iéowné- Houfe, 2. to execute any Procefs at the Suit of any Subjeét ;
{: "'-'Ta‘l::‘ ;}éf ' for thence would follow great Inconven. that Men as well in
O. Benl. 121. the Night (¢) as in the Liay fhould have their Houfes (which
llnf’b 177. .are their Caftles) broke, by Colour whereof great Damage
3. ';’1.52;'Dy°’.an’d Mifchief might enfue ; for by Colour thereof, on any
Moor 668.  feigned Suit, the Houfe of any Man at any Time might be
f;é (C:::]E 537, broke when the Defendant might be arrefted elfewhere,
ey Yélv_'ig.’a,nd fo Men would not be in Safety or Quiet in their own
Hob. 62,263, Houfes? And altho’ the Sheriff be an Officer of great Au-
?]—?'4(-: g_%;?""“‘ th(_)rit’y and. Truft, yet it appears by Experience, that the
March 3. 4. Sxing’s Writs are ferved by Bailiffs, Perfons of little or no
18 B. 4.4.2. valug: An_d it is not to be prefumed, that ali the Subflance
g:f}r’icecr“;éw 2 Man has in his prfe’, nor that a Man would lofe his Li-
- p bf:rty, which is fo mfg‘ﬂ‘imable, if he has fufficieat to farisfy
Z;) 9 Co 66.2. his Debt. And all the faid Books,which prove, that when the
ﬁ;{:hﬁiggf Procefs concerns the King, that the Sheriff may break the
Male's PI. Cor 1ioufe, imply that at the Suit of the Party, the Houfe may
45. Owen 63. not be broken ; otherwife the Addition (at the Suit of the
%})tég 52'4;9- 2. King) would be. frivolous. And with this Refolution a-
Fitz. Bar, 110, 81€CS the Baok in (4) 13 E. 4. 9. and the exprefs Diffe-
rence there taken between the Cafe of Felony, which (as

4 lalk. 175, !
has been {aid) concerns the Commonwealth, and the Suit
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of any Subje&, which is for the particular Interet of

the Party, as there it is faid in (a) xgE. 4 4.4. by Little. (#) Cr. Elix.
tor and all his Companions it is refolved, That the Sheriff [9329']5 Yelv. 29,
cannot break the Defendant’s Houfe by Force of a Fieri i, by Tret.
Jucias, but he is a Trefpaffor by the Breaking, and yet the pafs 350.
Execution which he then doth in the Houfe is good. And

it was faid, that the faid Book of (4) 18 E. 2. wasbut a fhort (5) 18 E. 2,
Note, and not any Cale judicially adjudg’d, and it doth not :‘(Zf‘f“fm 152
appear at whofe Suit the Cafe is intended, but it is an Ob- Moor 663.
fervation or Colletion (as it feems) of the Reporter. And Cr. EL soo.
if it be intended of a Quo (¢) minus, or other A&tion in Az“'i” . b.
which the King is Party, or is to have Benefit, the Book O.Benl. 121.
is good Law. ' (¢) Plowd,

5. It was refolved, That the Houfe of any one is not a :°381_‘loa_v.;, g
Caftle or Privilege but for himfelf, and fhall not extend to A
proteét any (#) Perfon who fiics to his Houfe, or the Goods (2) Cr.Carsyq.
of any other which are brought and conveyed into his Houfe,
to prevent a lawful Execution, and to efcape the ordinary
Procefs of Law ; for the Privilege of his Houfe extends on-
ly to him and his Family, and to his own proper Goods, or
to thofe which are lawfully and without Fraud and Covin
there ; and therefore in fuch Cafes after Denial on Requeft
made, the Sheriff may break the Houfe ; and that is pro-
ved by the Statute of Weft. 1. ¢. (e) 17. by which it is de- (¢) 2 Tnft. 192,
clared, That the Sheriff may break an Houfe or Caftle to '93, 19¢-
make Replevin, when the Goods of another which he has
diftrained are by him conveyed to his Houfe or Caftle, to
prevent the Owner to have a Replevin of his Goods 5 which
A& is but an Affirmance of the Common Law in fuch Points.

But it appears there, that before the Sheriff in fuch Cafe
_breaks the Houle, he ought to demand the Goods to be de-
fiver'd to him ; for the Words of the Statute are, After that
the Cattle fhall be folemnly demanded by the Sheriffs, ¢J¢.

6. It was refolved, admitting that the Sheriff after De-
nial made might have broke the Houfe, as the Plaintiffs
Counfel pretend he might, then it follows that he has not
done his (f) Duty, for it doth not appear, that he made (f) Stile ¢¢7.
any Requeft to open the Door of the Houfe, Alfo the De-
fendant, as thiz Cufe is, has done that which he might welil
do by the Law, f¢il. to fhut the Door of his own Houfe.

Laftly, the general Allegation, (g) Bremiffornm non ig-(g) Hard. .
#arus, was not fufficient in this Cafe, where the Notice of ; Mod. Rep.
the Premiffes is {o material; but in this Cafe it ought to 286
have been certainly, and diretly alledged ; for without No-
tice of the Procefs of Law, and of the Coming of the Sheriffs
Jury to execute it, the fhutting of the Door of his own
Houfe was lawful. And Judgment was given againft the
Plaintiff. See 6-Mod. 105, &c, ibid.

Barw:icx’s



Skinner 464.

1 Co. 43.b.
Moor 363, 394
10 Co. 68. a.

2Rol.Rep.273.

3 Keb. 414,
Srile 189.
Hardr. 499.
lane 11.

ta) Cr, Car.
198.
{6) Godb. 442.

{¢) Alein 77.

ParT V.

BARwWICK's Cafe.
Trin. 39 Eliz.

In the Exchequer.

YN an Information of Intrufion into 2 Houfe and certain
‘& Lands in Sutton in Galtres in the County of York, againtt
Peter Barwick and others, the Cale was fuch: E. 6. by
his Letters Patents 19 Muaii anno 4. demifed the Manor of
Sutton, whereof, &¢. to Themas Tirril for 21 Years: And
afterwards Queen Elizabeth having the Reverfion, by her
Letters Patents 11 Mazii in the 10th Year of her Reign, re-
citing the faid Leafe, demifed the faid Manor to Humphrey
Barwick for 21 Years in Reverfion : Humphrey Barwick
2 Augufti 10 Eliz. by Indenture granted to one Srory a
Houfe and Croft Parcel of the faid Manor, from the Feaft
of St. Michael 1597, for 21 Years, and 20 Maii 16 Eliz. de-
mifed to Fobn Ragger another Parcel of the faid Manor for.
21 Yeaas, from the {aid Feaft of St, Michael ; and anothee
Demife of another Parcel to William Simpfon for the like
Term. And afterwards Queen Eliz. 21 Nov. anno 23. by
her Letters Patents (reciting (2) the faid Leafe to Hume-
phrey Barwick) pro & in confideratione Surfum (b) reddi-
zionis torius flatus, tituli, termin’ annor’ &8 z'merfgﬂé, de &
in premif]. per pred’ literas paten’ eidem Humfrido con-
ceff. demifed and granted the faid Manor to the faid Hum-
phrey for 2t Years, whereas in Truth the faid Humphrey
had not furrendred all the faid Term granted to him, for
he had made divers Aflignments and Demifes, as is a-
forefaid. And afterwards Queen Fliz. 28 Fulii anno 26.
in Confideration of the Surrender of the faid Letters Pa-
tents de anno 23 Eliz. and of all the Eftate, T'erm and In-
tereft by them demifed and granted, demifed and granted
the {aid Manor to the faid Humphrey, Habend’ a (c) die
confeltion’ earund’ literar’ patent’, for the Lives of 3 others
and the Surviv.of them: And under thislater Demife the Def.

& claimed
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claimed. And whether this later Leafe was good or not,

was the Queftion. And after many Arguments at Bar and

Bench Judgment was given by Sir William ‘Periam Chief

Baron, and the whole Court of Exchequer for the Queen.

And in this Cafe two Points were refolved.

1. Inafmuch as the valuable and material Confiderat. of the 2 Rol.Rep.azs
faid Letters Patents for three Lives being falfe, and thereby D*gis 40.3,
the Queen deceived, by Confequence the faid Leafe for 1> 343;;’- ¢
three Lives was void ; for the Confideration was, That the 109, (12. *7%
faid former Leafe fhould be furrendred, and in Truth Hard. 490.
the former Leafe was void ; fo the Caufe and Motive of M‘;:;zg‘;“' 230
making the Leafe was falfe; and therefore the faid later Hur, ; 3
Leafe made on fuch Confideration was void alfo. "And the
former Leafe de anno 23. was void, becaufe it was made in
Confideration of the Surrender of all the Eftate, Term, and
Intereft demifed by the Letters Patents de anno 10 Eliz.
whereas in Truth all the Eftate was not furrendred : For he
had made divers Demifes and Grants of certain Parcels of
the faid Manor before, and that might be very mifchievous
to the Queen, for her Leflee might demife all the Land to 2 Rol.Rep.asy..
him demifed, faving a fmall Parcel, and for a {mall Term in
Reverfion, and after furrender to the Queen, and take a
new Leafe with Refervation of Rent, and Condition of Re-
entry ;5 and in that Cafe neither the new Rént, nor the Con-
dition would extend to the Eftates and Interefls derived out
of the firft Leafe. And it is a Maxim, That if the Confi-
deration which is for the Benefit of the Queen, be it execu- Dy 352 pl. 26.
ted, or executory, or be it on Record or not on Record, be “arth- 351
not true or not duly performed, or if Prejudice may accrue
to the Queen by Reafon of Non-performance ofit, the Letters
Patents are void. And in the Cafe at Bar it was for the Ad-
vantage and Benefit of the Queen, that the whole former
Term de anno 10 Eliz. fhould be furrendred according to the
exprefs Confideration, to the Intent that the Rent, and Con-
dition referved on the new Leafe de 2770 23. fhould extend
to all the Land demifed according to the Purport and true
Intention of the faid Letters Patents. Alfo when the Queen
made the Leafe for three Lives in Confideration of the Sur-
render of the faid Leale 4¢ anno 23. which Leafe was void,
thence it follows that the Demife made in Confideration of
that Surrender was void alfo, becaufe the Queen was de-
ceived in the Confideration of her Demife ; for the Surren-
der of the former Term was a principal Motive to induce
the Queen to make a new Leafe, and perhaps to mitigate
her Fine ; which Confideration being valuable and material,
ought to be truly and duly performed.

2. It was refolved, That when the Queen 28 #ulii i 26. Antea 1. 2. b,
demifed the {faid Manor to Humph. Barwick, Habend' (i1 a Co-Lir. 46. b,
die confellion’ earund’ literar’ paientiun, that the faid 28 Day
of Fuly it felf is without Quefl. excluded, and that the Demife

ca.nnot
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cannot begin, nor the Leflee enter, before 29th of Fuly;

((‘:') Stile 189. for this (4) [4] or [ab] eft dittio Jguificativa primi_ter-

Mi,'osz;‘;.‘g? “  mini, a quo, ficut dittio (ufque) termint, ad quem 5 & [a]
vel [ab] accipitur exclufive.

3. It was refolved, That an Eftate of Freehold could not

(359)4 M(;_O; 393, by the Common Law begin (%) iz futuro, but ought to take

8e1, 'Oy Bl Effect prefently in Poffeffion, Reverfion, or Remainder. And

29, 254, 255, the Difference is between a Leafe for Life, and a Leale for

e e Years: For a Leafe for Years may begin in futuro, but not

Anderf. 29. . .
Cr. Car. 52497, a Leafe for Life. As if a Man makes a Leafe for Years to

548. begin at Michaclmas next enfuing, it is good 5 but if 2 Man
fg; Jac- 376, makes a Leafe for Life to begin at Michaelmas, it is void ;

1 Jones 437. -And the Reafons and Caufes of this Difference are ; 1. Be-
Godb. 265,451. caufe a Leafe for Years may be made without Livery of Sei-
1&011'386"2"5‘;9’ fin; but fo cannot an Eftate of Freehold without Livery, ei-
254,256, 261, ther in Fa& or in Law: And therefore when a2 Man makes
4 Leon.8. 5 Teafe for Life to begin at a future Day, he cannot make
s"'cl:t' ;'gab prefent Livery to a future Eftate ; and therefore in fuch Cafe
= o nothing pafles: And it was faid, that Letters Patents under
2 Ral. 10,66 the Great Seal amount to a Livery in Law ; and therefore by
f’gﬁf&‘,“;;ﬁ * Letters Patents a Leafe cannot be made for Life to (¢) begin
273,274,275, at a Day to come. 2. If any Freehold fhould pafs prefently
303 by the Letters Patents from a Day to come, then the Queen
Igﬁ?,; e 4o in the mean Time would have a * particular Intereft and
Bridg. 108,109. Term without any (4) Donor or Leffor, which would be a-
2 Brownl. 299, gainft the Rules of the Law. But no fuch Confequent will
i .3 follow in the Cafe of a Leafe for Years; and therefore it
2 Co. 55.a. wasrefolved in the Cafe at Bar, that the Leafe for three Lives
(9) Cr.Jac.  was void, becaufe it was to begin the next Day after the
g g5 o4, Tefte of the Letters Patents: And if the Leafe fhould be
288, * good, the Queen would have an Intereft for the 28th Day;
* Perk. fe&t. and altho’ the Leafe was to begin the next Day after the
74 Palm. 30, Zéfte of it, it is all one in Law as if it had been to begin
" 20 or 40 Days, or Years to come, for the Diftance of the

Time doth not make an Alteration of the Law in fuch

. Cafe: And in this Cafe it was agreed, That if a Man makes

(e) fc‘- Lit. 2 Leafe for Years to 4. and B. the (¢) Remainder to C. for
49 5. Life, in that Cafe the Leflor ought to make Livery ta 4.
and B. before their Entry, and by the Livery to 4. and B.

C. fhall take 2 prefent Eftate for Life by Way of Remain-

der, by Force of the Livery made to the Leflees for Years.

And therewith agrees Ziz. Lib. 1. fol. 12. b. And in fuch

. Cafe a Difference was taken by fome, between two joint

) bCc- Lit.  (f) Attornies, who have expreis Authority to take Livery
2 and Seifin by Deed, and two joint Leffees in the Cafe a-
forefaid who have Power to receive Livery for the Benefit
of another by Warrant in Law ; for Livery made to one At-
torn, in the Name of both is not good, for he doth not purfiie
his exprefs Warrant, for he himfelf only has not a Warrant, for
they both make but one Attorney: Butin the Cafg of two joint

Leflecs

alm: 23.
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Leflces, the Livery made to one in the Name of both is
good, for they two have an Intereft in the Land before their Co. Lit. 49. b.
Entry, and the Livery to one, in the Name of both, makes
an aétual Poffeffion in both, which is fufficient to fupport the
Remainder to €. And in the one Cafe the Livery is made
to the Leffees who have Intereft, and in the other to him
who made the Warrant of Attorney by his Attornies, who
have but a bare Authority. And although Livery cannot be
made to one in the Name of him and of another who is
abfent, whereby any Eftate of Freehold fhall pafs to him Co. Lit. 49.b.
who is abfent without Deed, becaufe his Effate is only to
begin by the Livery: Yet when a Leafe is made to two
for Years without Deed, the Remainder for Life, the
Leflees prefently have Intereft in the Lands before any
Livery made ; and therefore Livery made to one who has
an Intereft in the Name of him and the cther, is fufficient
to that Purpofe.

Note (good Reader) I have reported this Cafe, to the
Intent that the ImperfeGions in the Letters Patents made
to Barwick, by which he loft his Leafe, fhould be avoided
in Leafes, (and principally to poor Men) to be made in
Times to come.

GOoODALL’s
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GooDALLs Cafe.

Mich. 39 & 40 Eliz.
In the King's Bench.

Jenk Cenr.261. I Etween Catbert Goodall Plaintiff, and Fobn Wyat De-
1Rol 408,421. fendant, in an Ejeftione firme of Lands in Ailesbury in
Goldsb- 176, the County of Buck..(which began Hill. 57. Rot.80s.) The
Godb.299, 449 Defendant pleaded Not guilty:” And the-Jurors gave a fpe:
Cr-E.333,384. (ia] Verdiét to this Effeét; Sir Fobn Packington was feifed
,L;;' Rep- 105, f the Tenements aforefaid in Fee, and by his Deed indent-
Moor 708, 709 ed, 1 Fulii 35 Eliz. did thereof enfeoff Robert Woodcliff
Poph. 99,100. and his Heirs, Provifo femper quod fi prefar’ Johannes infra
anum annum poft decefJum ipfius Roberti folvat, feu folv

faciat bered, executor’, ffve adminiftrator’ ipfius Roberti

fummd’ centum marcarum legalis monet’ Angl, quod tunc &

‘deinceps prefens chavta indentata &S felfina inde habita, va-

cua fir, € nullius vigoris, Robert Woodcliff did thereof en-

feoff Edward Woodcliff, whofe Eftate by divers mean Con-

veyances 7 homas Goodall the Leflor of the Plaintiff had:

And afterwards v Fan. 35 Eliz. the faid Robert Woodcliff

died, after whofe Death Drue Woodcliff being his Son and

Heir, and Arne his Wife took Letters of Adminiftration

of his Goods ; by which Drue and Anne made a Letter of

Attorney to Tho. Geodall to demand and receive the faid

roo Marks on the {aid Provifo or Condition, of which the

faid T homas Goodall gave Notice to the faid Sir Fobn Pac-

kington ; and afterwards, and within the faid Year, it was

agreed between the faid Sir Fob7 and the faid Drue, that

the faid Sir 7obz fhould pay to the faid Drue but 32 L of

the faid 100 Marks, and no more, and yet in Appearance

for the better Performance of the Condition, that the whole

Sum of 100 Marks fhould be paid, and that the Refidue a-

bove 32 /. fhould be repaid to Sir #ob7 5 upon which Sir Zobn

paid within the faid Year 100 Marks to the {aid Drue, and

prefently all was repaid to the faid Sir 7obz but the faid 32/,

according
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according to their preceding Agreement aforefaid: And
afterwards the fuid Sir fbn did re-enter into the faid Te-
nements, pretending that he had performed the Condition,
upon whom the faid Thomas Goodall enter’d, and made
the Leafe to the Plaintiff, who enter'd and was poffeffed,
until the faid Fobn Wyat oufted him, (without conveying
any Intereft or Authority to the faid #yas under Sir Fohan
Packington) but the Jury concluded, Er f7 fuper totan: ma-
teriam, &c. pred’ folutio pred’ cemtum marcarum per
pred’ Johannem Packington Milit’ prefat’ Drugoni falF,
Sit bona € legalis folutio in lege earundem centum mar-
carum, fecundum formam provifionis pred, Furatores
preditti ignovant : Er fi, &c. So that the Doubt which
the Jury conceived, was only on the faid Payment; and
whether the faid Payment, as is aforefaid, was fufficient in
Law to give Title of Entry by Force of the faid Condition
to the faid Sir Fobu Packington on the faid Tho. Goodall :
And it was objeé&ted on the Defendant’s Part, That although
before the Payment it was agreed between the faid Sir
Fobn Packingron and the faid Drue Woodclff, that the
faid Drue fhould have but 32 L of the faid 10c Marks,
yet Sir Fobn paid the whole, and Zrue received the whole,
and the Property of all the Monies was in Drue; and if
Drue would not have repaid him the Refidue above 32/,
Sir Yobn had not any Remedy, but 2n Aétion on the Cafe
(if any A&tion on the Matter would lie.) And therefore
they concluded that it was a good Payment to {atisfy the
faid Condition. 7

But to that it was anfwered and refolved by Pophans
Chief Juftice and the whole Court, that it was not any (4)(s) Co. Lit.
Performance of the Condition, and their Reafon was, be- 2% }’
caufe an Eftate of Inheritance was by the Payment of the ;ogo ;oli?p'
faid Money to the Heir to be devefted out of Tho. Goodall Godb. 22.
the Affignee of the Land ; and therefore the Condition-M°l°i’ 79,
ought to be (fen"ormed in Truth by a true and effe&ual fgneie,f”“g:‘
Payment, and not by a Shadow or Colour of Payment: El 383, 38,.
And in the Cafe at Bar the precedent Agreement guided E.“Jac- 451
the fubfequent Payment, and their Intent was, that but the 1o, Rep. 125,
faid 32/. fhould be enjoyed and kept, although more was
in Appearance paid ; but the Eftates of (#) third Perfons (8) Jenk, Cent,
fhall not be devefted by colourable or covenous Payments, 261.
but by true and effe@tual Payments, as is aforefaid. Vide g"f_’g o
19 H6. 54 20 E. 5. (c) Accompt 79. & 18 F. 4. 18. 2RolRopssy.
where it appears, That Conditions ought to be performed Lane 43.
truly and efte&lually, Quia faltum non dicitur, quod non ((2‘)"(:’;’.‘&:’.%1‘;"
perfeverat |

2. It
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s. Tt was refolved, That if all the Money had been paid

() Co. Lit. 5 the Heir (2) bona fide (altho’ Robert Woodcliff his Fathet

}:ﬁg%g’;ﬁ;g;_had' conveyed over his whole Eftate in the Land) it had

1 Rol 421, been fufficient. For the Heir is a Perfon exprefly named in

. Goldsb. 177, the Condition to whom the Payment fhall be made, and the

%’ 70%}1 too.  Feoffor is a Stranger to the Conveyance that the Feoﬂ"tj:; and

Hard, 1. his Affigns made, and the Feoffor fhall not take Notice at

his Peril of the Validity of them, nor of the Conditions or
Limitations annexed to thetn. .

/" 3. It was refolved, That as this Condit. Is In the Cafe at

(4) Jenk. Cent. Bar, the Feoffor could not have pald it to Goodall (&) the.

261. Affignee of the Land, for Heirs, Executors, or Adminifira-

érR gif_:,zxy;. tors were expreflfed in the Condition, and the Aflignee not,

) as in'the Ca{E of Litt. Lib. 3. cap. Condition 38. 1f the Con-

dition was, That if the Feoffor fhall pay to the Feoffee, or

to his Heirs, fuch a Sum on fuch a Day, there after the Death

of the Feoffee, if he dies before the Day limited, the Pay-

(o) Lit. &, ment oughtto be made to the (¢) Heir at th? Day fet,where

339. this Word (ought) which imports Neceffity in Law, was ob-

Co. Lit.210. 2 foryed 5 and therefore in fuch Cafe the Money fhail not be

paid to the Executors, And {o the Doubt in 12 E. 1. Cond:-

(d) Dyer 181, tion 9. and (4) Dyer 2 Eliz. 181. well refolved : But (e) the

pl. 50, Affignee of the Land, altho’ he be not named in the Condi-

2??.&,‘:, 125 tion amongft the Perfons who fhall pay the Money, yet he

Co. Lit. 207. b. may well pay the Money: for the Saving of his Tenure, as

(f) Lie. && 7z, (f) faith, eodem Lib. fol.97. So note the Difference,

336 that the Money fhall not be paid to the Affignee of the Land

without naming him in the Condition, for there the Payment

goes to the Defeafance of the Inheritance, but the'Moncy

* Co. Lit.  fhall be * paid by the Affignee in Salvation of his Inheritance.

207. . Mich. 25 & 24 Eliz. in the Court of Wards, the Cafe was

(égwgf‘f;g"g' fuch ; Edw. (g) Randal feifed in Fee of certain Lands with-

Hard. g5.  .in the County of Surzy, by Deed indented and inrolled ac-

Palm. 432.  cording to the Statute, did covenant with Fobn Brows, that

if the faid Zrown did pay to the faid Randal, his Heirs or

Affigns gool. the fourth Day of March then next following,

at a certain Place, that then the faid Edward and his Heirs

would fland feifed of the faid Lands to the Ufe of Brown’

and his Heirs; and before the faid Day Edvw. Randal died,

and having Ifflue a Son, made his Will in Writing, and made

Alice his Wife, Ralph Hare, and Hugh Hare his Executors,

and devifed the faid Land to his Wife during the Minority

of his Son, and died, his Iffue within Age, and in Ward to

the Queen; and before the Day, the Wife renoynced, and

took Letters of ‘Adminifiration. And now the Queftien

was, to whom the Money fhould be paid. And in that Cafe

three Points were refolved by the Chief Juftices Wray

and Dyer, and the whole Court of Wards, that is to fay,

That in the faid Cafe thefe Words (Affigns) fhall be on-

4 ly
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ly intended of the Affignees of the Eftate of Edw. Randal,

fgr he has an Bftate in him affignable, and the Law will ne-

ver feek out (2) an Affignee in Law, when there may be (2) Ce. Liz,
an Affignee in Fa&: But if Fdward Randal had made azi0.a
¥Feoffment in Fee; on Condition that the Feoffee fhould
pay the Money to the Feoffor; his Heirs or Affigns; &c.
there, becaufe he departs with his whole Eftate in Fee, and
has but a bare Condition which he cannot affign over, the
Law, which will never rejett any Word, if by any reafond-
ble Conftruétion it may take Effeét, will make Confirultion
what Perfon will be moft proper as his Affignee in Law to
receive the faid Money ; and thofe the Law adjudges to be
his (#) Executors, becaufe they reptefent the Perfon of the
Teftator for all Goods and Chattels ;and in fuch Cafe the
Feoffor cannot have any Aflignee in Fa&t. And fo 2 good
Difference; and therewith agrees 29 (¢) H. 8. 2. 4. 2. It Was () Br. Condi-
refolved in the faid Cafe of Randal, that the Wife having by tion 5. Br. BEK'.
the Devife but a particular Intereft in the Land, was not ”D"e‘;&?; B
Affignee of the Land within the faid Provifo: So if the faid

Edward had made an Eftate for Life or Years, &c. for none

fhall be Affignee in this Cafe : But when the Covenantor -

departs with his whole Eftate, as if he makes a Feoffment

in Fee, a Gift in Tail, or a Leafe for Life, with the Rem’s

over in Fee, in fuch Cafe the Leflee for Life, or Dohee in

Tail is the Affignee : But o long as the Covenantor has the

Reverfion remaining in him, the Payment ought to be

made to him. So it was faid, that if Edward Randal had

made an Affignment of his whole Eflate in Part, as long

as any Part remained with Edw. Randal, the Tender ouglit

to be made to hitm or his Heirs. 3. It was tefolved in the

faid Cafe of Randal, That the Tender ought to be made to

the (4) Heir, and not to the Executars, becaufe the Heir (d) Lit. Se&
was exprefly named, which excluded Executors and Admi- 335. Co. Lit.
niftrators. E? (¢) "’”P“i,ﬁ‘m Jacit ceffare tacitum. 210. 4.

4. It was refolved, That although in the Cafe at Bar no gg %;’tdl;l 249
Title was found for the Defendant, but he is as a meer 183.b. Lacch |
Stranger, yet the Court in a fpecial (f) Verdi& will never 265. Cart. 35.
doubt but of that only whereof the Jurors have conceived a “)’I’;;]f;? Kent.
Doubt: And therefore forafmuch as they rely and conclude 262, Hob. ss.
on the Payment; whether it be a good Petformance of the 262 Cr. Jac.
Condition or not, the Court ought not to give Judgment éﬁjé;g';{*;’,,__
till they have refolved that which the Jurors have referredto 458. 2R0165 .
their Confideration, and all other Matters fhall be intended 702 C"-CE“-*_‘-
and fupplied, but only that which the Jurors have referred 335, 5.
to the Confideration of the Court, And fo it was adjudged Salk z49.

M. 3085 31 iz B. R, between (g) Scovel and Cabel: And (g) Moor. 268.
afterwards Judgment was give(:;x for Curhbert Goodall the
) Plain-

(6) Co. Lit.
206.a, b.
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Plaintiff: On which Judgment the Defendant brought &
Writ of Frror in the Exchequer-Chamber : And all d}c
3Elcap.8. Coust on Argument and Debate of the Cafe there again
" did concur in Opinipn with-the Juftices n.of thengsBencl’a,
and affirmed the Judgment. And fo this Cafe was refolv’d
by all the Judges of England. ; >

7

The Céynteff of Northumber-
. lands Cafe.

- Mich: 39 &-540 Eliz.

S

~~ In the Common Pleas.

SRR te r{’ ) o L & . . S
()2 And 48, ngfon and the Gountels of Noythumberland () his Wife,
49, 50, &c. Six Thomas Cecil Kat. and Dorothy his Wife, William
(“Elf"’é{*”‘ 4’6'_ Cornwallis Efg; and LZucy his Wife, and the Lady Davers,
y. Bl 518. e ¥ ek . A
Daughters and Heirs of the Lord Larimer,brought a Qus-
re impedit againlt Hall and others, who pleaded a Re-
Jeafe of Hilliam Cornwallis pending the Writs Judgment
of the Writ; and thereupon the Plaintiffs demurr’d. And
(b Doct.pl. 64..it was adjudged that it went in Bar (5) but againft Wil
12%133145‘6' diem Cornwallis and his Wife, and the Writ ftood for the
Cr Ei. 65,518 others: Vide 45 E. 3. 10, 4. in the Cafe of (¢) Ward. Et no-
2 Co. 63 a. 24, That inall Cafes of a Thing intire, and in the Realty,
gf) ll\élloc;r 456- as Prefentation to 3 Church, Wardfhip of the Body, &c. the
Fan Gt 10e. Releafe of one fhall enure to the Benefit of the others. Then
Bi. Gad.13. it was moved, That the Declaration was infutficient, for the
B Sumuone& Plaipriffs in their Declaration intitle themfelves, that the
Severance 5. {11d Lord Latimer was feifed of the Advowlon in Fee, and
.granted the next Avoidance to Dean Carew 3 and afterwards
the Church being void, Dean Carew prefented, and fo con-
vey the Defcent to them without alledging any Prefent-
XQET El,bﬂ%. ment in the Lord ZLatimer or any other but only in the
21{'0?.3‘77},3'78_ Grantee of the next Avoidance 3 and whether this Pre-
6 Co 57.b.  {cntment was good Title for the Grantor, and his Heirs
Moor456. or 1.ot, was the Queftion; and it was adjudged that it
2 And.49,5° was a () fufficient Title, for he dath it in'the Right and

Title



PArT V. The Couritefs of Northumberland's Cafe.

Title of the Grantor; and thetefore it fhall ferve fof him o
make a Title in a Quare Impedit. The fame Law of Lef-
fee for Years, Leflee for Life, Tenant in Dower, Tenant by

the Curtefy, Guardian, Tenant by Statute Merchant; Sta- Ances ¢7. b,
ple, &¢. and this agrees with divers Opinions in § . 4. 20. 97b.CCo.576:

22 E. 4.9. b 16 H. 5. 18.4. 9 H. 7.23. Br. Quare Iimpedit
122. 23 Eliz. Dyer 300. And true it is that it is a commor
Learning in our Books, that where Tenant for Years, or
for Life, brings a Quare Impedit, he ought toalledge Sei-
fin in him who has Fee, & boc regulariter verum eft. And
yet Prefentations by themfelves fuffice, as appears 8 H. 5. 1o;
And this Refolution doth not oppofe that Rule ; for the
Prefentation of the Grantee of the next Avoidance being
made in the Title and Right of the Grantor fhall ferve as
well for him, as his own Prefentment, and is tantamount.
As if Grantee for Years of a Seigniory, or Guardian, get
Seifin of the Services, it fhall be a good Seifin for him in
Reverfion, and therewith agrees F. N. B.179.f. 45 E.3.
26. 11 E: 3. Affife 86. Alfo it is held in our Books, That if

1Rol.Rep iy,
':\Bulﬁ'r.pS,O;

Cr. El 518,

Preféntinent be alledged in the Leflor or Donor, and alfo in podh. pl. 146:

the Leflee and Donee, it is not double; for the Prefentment
of the Leflor ot Donor is only traverfable. And fee for
both thefe Points 18 E. 3. 15. 24 F.35.37. 40 E. 3. 10,
42 FE. 3. 4. 33 H 6.32,33,34. 7 F. 4. 20. 9H.9.235. 1&
2 Phil. & Ma. Dyer 106. Note a Cafe adjudged in which
was Diverfity of Opinions in our Beoks, in which the Law
is now well refolved.

O 2 Bury's
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' BURY's Cafe.
Mich. 40 & 41 Eliz
In the Common Pleas.

Jenk.Cent.a63, T Etween Webber and Bury in an Ejeltione firme, a fpe-
269. Moor 225, cial Verdiét was given on a Divorce between Bury
36227, 228 and his Wife, canfis frigiditatis, and that the Wife for
1'59}:7,7'0, 171, three Years after the Marriage remanfit virgo intalls
172, &c. Dyer propter perpetuam impotentiant generationis in viro, &
e d"'- g0 og. qued vir fuir incprus ad generandum. And in this fpecial
" 19510 Yerdi@ all the Examinations of the Witnefles, on which the
Judge in the Spiritual Court was moved to give his Sen-
tence, and which were depofed in the fame Cafe, by which
the perpetual Infirmity and Difability of Bury ad generan-
dum was manifeft (which were not entered in a former Ver-
di&, on which Judgment was given) by which it was pre-
tended, that by Reafon of his perpetual Impotency, the
Jenk. Cene,  1ffue which he had by the fecond Wife was illegitimate ;
268,269.  and that was the Doubt in this Caufe which the Jury con-
ceived : And it was adjudged, that the 1ffue by the fecond
Wife was legitimate; for it is clear that by the Diverce
canfa frigidiraris the Marriage was diffolved 4 vinculo ma-
trimonii, and by Confequence each of them might marry
again, Then admitting the fecond Marriage was voidable,
yet it remains a Marriage until it be diffolved; and by
Confequence the 1ffue, which is had during the Coverture,
Moorazg,  if no Divorce be in the Life of the Parties, is lawful. See
1Tev.s10. 36 Aff.10. 59 E. 3.32, 28 H. 8. Baflardy 44. Bralion, lib.
Sallvzo. 2 fol 29. 12 H.3y. 22. 22 E. 4. Confultation 35. Ft feusper
prefumir’ pro legitimatione pueroruin, & filiatio non poteft
3Téum- 42 probari : Alfoa Man may be babilis € iunbabilis diverfis
7-044 > “temporibus 5 and therefore (notwithftanding the Depofitions
by which a natural and perpetual Inability before the firft
Sentence was depofed) Judgment was given that the Iffue
was lawful, according to the firft Judgment given. And on
this Judgment a Writ of Error was brought, and after ma-
ny Arguments and §reat Deliberation, the faid Judgment
was afhirmed by Popbam Ch. Juftice and the whole Court,

for the Realons and Caufes aforefaid.

Frowser's



Part V. 99

FLoweR's Cofe.
Mich. 40 & 41 Eliz,
In the King's Bench.

Lﬂncelot Flower was indicted on the Statute of 5 Elig. 3 Tnt. 164.
for Perjury in giving falfe Evidence to the Grand In- s El cap.g.
quett at the Seffions held at Wisbich, §&9¢c. on an Indiétment ;Rfésgefgi 5o
of Riot, and the Indi&tment was removed into the King’s Goldsb. 51.
Bench, and the faid Flower was by Judgment of the Court

difcharged of the Indi¢tment; for the Statute of 5 Fliz.

cap. 14. has two Branches: The firfl is againft Procurers of

Perjury, and that is in Matters depend. in Suit by Bill,Writ, ; Inft. 1642
Aétion, or Information ; {o that a Procurement of Perjuryon }:;_J“- 120,
en Indiétment is out of that Branch. The fecond Branch =™

(on which the faid Flower was indifted) is enatted againft

them who commit Perjury Zy his or their Depofition in a-

ny of the Courts above mentioned, or being examined in per-

petuam rvei memoriare : And altho’ this Claufe be general

and not reftrained by any Words to fuch particular Suits,

wiz, by Bill, Writ, A&ion or Information, as the firft was,

yet in good Conftrution this Branch fhall have Reference

to the firft,’and fhall be expounded by ir, and fo one Part of

the A& fhall (4) expound the other. For otherwife the (#)Co Lit.38x.
Party who commits the Perjury on an Indiétment will be ;éfoq S8
punifhed by this Branch ; and he who fuborns and procures & Co. ,?7 a.
him to commit the Perjury will pafs with Impunity, which Gedb. 324,428
will be againft Reafon, and the Meaning of the Makers of 2 ROl Rep3sé.
the Aé. For fome fay, Quod plus peccar aquthor quane

affor. And fo it was adjudged in Mondgy’s Cafe in the

King’s Bench, Mich. 36 & 37 Eliz. And the like Judg-

ment was given 7in. 39 Eliz. in the King’s Bench in

Cafe of Perjury fuppofed to be committed on an Inditment

of Felony. '

O3 Rooxkr’s
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”

"RooKE's Cafe,
. Hill 40 Eliz.
In the Common Pleas.

IN Replevin in the Comman Pleas by Rooke againft 177-
thers ; the Defendant juftified the Tzking by Authority
of 2'\Commiffion of Sewers direéted to . §. and others, to
furvey all Walls (prouz in the Commiflion) in the River of
T hames in the Counties of Kent and Effex, becaufe ong
Carter, &¢. was affefled to every Acre for Repairing of a
Bank, &f¢c. for the Non-payment of which he tock the
Difirefs 5 to which the Plaintiff replied, Of his Wrong,
without fuch Caufe. And the Jurorsfound the Commiff. and
the Star.of 6 H.6.¢. 5,85 23 (2) H.8.c.5. And that the Com-
miffion. did impanel a Jury to inquire of Defaults, who pre-
fented that feven Acres of Meadows in which the Diftrefs
was taken, was next adjoining to the River; and that the
Bank of the River was adjoining to the faid feven Acres, fog
which they taxed Carrer to pay 8 s. for every Acre: And
the Jury further found, that the Occupiers of the faid fe-
ven Acres (#) had ufed always to repair the faid Bank,
fometimes voluntarily, and fometimes by Prefentment, Ands
further that divers other Perfons had Lands to the Quanti-
ty of 8oo Acres within' the {fame Level, and fubjeét ta
Drowning, if the faid Bank be not repaired :'And whether
this Affeflment of the Owner of the Land next adjoining
only, without any Afleffment of the others, who had Lands
fubjet to the like Danger of Drowning, was lawful or nat;
}V?s i{xe Queftion, And in this Cafe three Points were re-
olved : oo CLe -

1. That the Finding of the Repairing, &c. by the Oc-
cupiets of the faid feven Acres was not material, becaufe
the (¢) Occupiers might be Tenants at Will, or other pat-
ticular Tenants, who can’t by their A& bind him who has
the Inheritance.

_ 2. 'That the Commiffioners ought to tax (£) all who are
in Danger of being damaged by the not Repairing equals
ly, and not him who has the Land next adjoining to the
River only ; for the Statute of ¢ H. 6.caf. 5. on which
| the
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the Commiffion of Sewers is formed and fpecified, has pre-
cife Words in the fame Commiffion, That no Perfon of any
Eftate or Cendition thall be fpared. Fa 9104 aliquibus te-
nentibus terrarn ffve teneientgrum, oo divet vel pau- Cr. Jac. 336.
peri, wel alteri cujufeungue condirionis, fEatus, wel digunitar’ ‘O{U;hr‘{w 2.
Suerit, qui defenfionem, comucdun, € fulvationem per , 331&,_"};5}7
prea’ Wallias, foff=ra, gntteras, pontes, calteta, & gurgi-
zes, &5¢c. habenr vel habere porerint nilateinns parcatur in
bac parte. And if the Law fhould be o:herwife, Inconve-
nience might follow ; for perbaps the Rige and Force of
the Water might be fo great, that the Value of the Land
adjoining will not ferve to make the Banks, ¢Z¢. and there-
fore the Stat. will have all who are in Danger, and who are
to receive Benefit by the Making of the Banks, to be con-
tributory ; for (1) Qui feutit cominoduin fentive deber & {6) v Co. 9580
onus : And the faid Statutes require Equality, which well a- g&g ;g E'
grees with the Rule of Equity : Pide the Cafe of Bank- (o, Uit. 291.9,
rupts in the fecond Part of my Reporss. Et vide 35 H. 8. Pr. » Intt 489,
Tit. Teftam. (c) 19. 4 E. 3. * Affefe 158. + 11 H. 9. 12. 2, ;‘}&b”';g‘,
{20 E. 3. 39. and Sir William (4) Herberr’s Cafe in the )2 Co.23. b,
third Part of my Reports ; Cafes of Equality grounded on 87 N.C.275
Reafon and Equity, Ipfie {¢) etenime leges cupiunt ut jure ig‘“&" ;;b
veganrur ; and notwithftanding the Words of the Commil +:Co 25,6, .
fion. give Aurhority to the Commiflioners to do according to3Co.13 a. 142,
their Difcretions, yet their Proceedings ought to be limited ;“8"6 {;‘%ggi‘t_"
and bound with the Rule of Reafon and Law. For (f] Dift ; Bulitr. 518,
cretion is a Science or Underffanding to dilcern between Cr.Jec. 218.
Falfity and Truth, between Wrong and Right, between “d") ;%O"f b.
Y . S0.13.14.
Shadows and Subftance, between Equity and colourable (¢f o Co.138.4.
Glofles and Pretences, and not to do according to their 1492 4 Inft 4.
Wills and private AffeCtions ; for as one faith, Zalis difere-* 9‘1‘”‘&“’@7 ,
tio diferetionem confundit. And Walmefley Juft. held, and se&. 112 Hob.
it was not denied by any,. That if the Owner of the Land 158 Hardr. -
was bound by (g) Prefcription to repair the River-Bank, ;j‘g ;Cgmlﬁc;lg
that yet on fuch Commiffion awarded, the Commiffioners f,: Co. 2. b.
ought not to charge him only with the Whole, but ought 3 Co. 1521
to tax all who had Land in Danger : And to this Purpofe ,9,,? ’L":ﬁob'a
the Statutes were made ; for otherwife (b) it might be that 2.2, 166.b.
all the Land would be drowned before that one Perfon en-274.b 171.b.

ly could repair the Bank; and that appears by the Words of (8) ° £o

. .ot 140. 2. Callis
the Statutes ; wherefore Judgment was given for the Plain- 1.ct 14
tiff, : (P1oCo 140,

\

04 P EN-



ParT V.
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PENRUDDOCK's Cafe.

Trin. 40 Eliz.

In the Common Pleas, &c.

HilL 37 Eliz. N a Quod permittat between Henry Clark Plaintiff, and
Rot.387.inthe B Fiuward Penruddock and Mary his Wife Defendants,
Ié;‘:nag &z?ﬁ"é} which was adjudged in the Common Pleas, and removed by
Eyror. Jenk, a Writ of Error into the X.’s Bench, Hill. 37 El Rot. 381.
Cent. 260 the Cafe was fuch 5 Fobn Cock 2 OFE. anno 1 Mar. built on his
3 Inft201,202, . s in the C
203, &e.Cr.gl. own Freehold an Houfe in 82, Fobn’s Street in the County
234.9Ca.53.b. of Midd’ fo ncar the Curtilage of the Houle of Zhomas
Chichely, that domus illa fuperpendet, Arglice, doth hang
over magnam partem, videlicet 3 pedes Curtilagii pred’, &e.
And afterwards Pobn Cock conveyed the Houfe which he
had fo built to Penrnddock and his Wife; and Thomas
Chicheley to whom the Nufance was done, conveyed his
Houfe to the faid Clark the now Plaintiff. And the Plaintiff
in his Quod permirrar (which he brought) profternere do-
wmum predif’, declared that the {fame Houlfe fisperpender
zres pedes curtilagii predilt', fic quod aque pluviales de ea-
dem dowmo deftendentes, folum ejufdent curtilagii conterunt,
ac magiopere, ac indies magis magifyue confirmunt & de-
vaftant, ac ea ratione curtilag’ pred’ quoliber pluviali tem-
pore bumeliat & inundar’ exift’, quod prerditf Henric' in-
babit’ in eodem meffuagio, nullum profic’ € eafiament’ de
godem curtilagio percipere poffi, ad nocumentum liberi tent’
preditli, . in eifdem. And the firt Queft.was, if the Writ
of Quod permittat lies in this Cafe for the Feoffee or not :
And it was objelled, that when 3 Wrong and Injury is
done by levying of 2 Nufance for which an A&ion lies, that
{4)4 Co.13.b. if he, who has the Freehold to which the Nufance is done,
9Ce. pﬂ?.;“é' conveys it over, now this Wrong is remedile(s ; as if the Lord
2Inft 2t incroaches Rent of his Ten't, the Tenant cannot avoid this
(6) 4 Co. 11.b. Wrong in an (2) Avowry, but in an 4/, (5)or a Ceffavi,
S 3s  ora Ne(c) injufte vexes,he may. Butif the Ten’t to whom the
2 Inft s Wrong is done cnfeoffs another, his Feoffec fhall never avoid
(z) ENBar e 2 ’ this
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this Wrong ; for he fhall take the Land in the fame Plight as
it was given him 3 and that appears by 33 E. 3. Avowry 255.
& 13 E. 2. Avow.217. & 4 E.2. Avow. 201. Alfo if a Man
be feifed of Land to which Common is appendam, and he is
diffeifed of the Common, upon which he brings an Affife, and
afterwards enfeoffs another of the faid Land, the Common is
extint for ever ; and therewith agrees 4 E.3. wherefore they
conceived that the Feoffee thould not have the faid 24" per-
wittar to avoid the Wrong and Nufance made in the Time of
his Feoffor. But it was anfwered and refolved, That the drop-

ing of the Water in the T'ime of the Feoffee is 2 new Wrong,
11:) that the Permiffion of the Wrong by the Feoffor, or his Feot-
fee,to continue to the Prejudice of another fhould be punithed
by the Feoffee of the Houfe to which, &¢. And if it be not
reformed after Requeft made, the 4’ permirrar lies againtt
the (#) Feoffee, and he fhall recover Damages, if he do not () Jenk.Cene,
reform it; but without Requeft made, it doth not lie againft 170, 0 oo
the Feoftee, but againft him who did the Wrong it lies with- 2 Bultt, 16.
out any Requeft made, for the Law doth not require any (%) 2 {ﬂﬁ- 405.
Requeft to be made to him whodoth the Wrong himfelf: And z‘rf‘}*a‘:‘;‘"l
fo this Cafe is not like any of the Cafes which have been put on 3737 3t
the other Side. Vide 4 4].3. (¢) 4E.3.36.4. b. 5 E.3.45.where Cr- EL 191,
it appears that the Feoffee fhall have a %uod permittar of a ng"B”fl B
Nufance Jevied in the Time of the Feoffor: And with this (4)Cr. EI. :&92
Judgm. agrees a Judgm. given by Sir Chrift. Wray Ch. Juft. () 2 Balftr. 16,
and the whole Court of King’s Bench, Mich. 24 € 25 Eliz. 9 €0 54-2-
where the Cafe was; fobn (4) Rolf the Father was feifed of () Rolf’sCafe,
a Houfe in Hemelbamftead in Fee 5 and Ric. Rolf the Father 3 & 25 Eliz.
was alfo feifed of a Piece of Land on the South and Eaft Parts Moor 353,
adjacent to the faid Houfe, and Ric. Rolf built a Houfe on his
Piece of Land aforefaid, fo near the Houfe of the faid Fobz
Roif, that the Eaves of the faid Houfe did hang over Part of
the Houfe of the {aid Foba Rolf, fo that the Rain which de-
fcended from the faid Houfe of the faid Rich. Rolf fell on Part
of the Hoyfe of the faid 7 Rolf, and afterwards 7. Rolf died,
and his Houfe defcended to his Son,and afterw. the faid Rich.
died,and his Land defcended to his Son,who on R equeft made
by the faid Fobx the Son, did not reform the faid Wrong, but
fuffered the Eaves of his Houfe to hang over the Houfe of 7ok
Rolf the Son for a certain Time; the Wall of the Houfe of the
f2id 7. Rolf the Son became rotten, £5¢. upon which Matter
Fobn the Son brought an A&ion againft Rich. the Son, upon
which Rich. the Son did demur in Law ; and it was adjudged
that the A&ion was (¢) maintainable, becaufe the Def. on Re- (¢) Moor 113,
lacft made,did not reform the Nufance which his Fath. made, 353-
but fuffered it to continue to the Prejudice and Damage of the g l}“lg 51 40%
Pl. Son and Heir to him to whom the Wrong was done. Zide ~ * >
# H 4.13. 31E. 3. Voucher 272. 20 A p.18. 19 4 p.6.
and with this Judgment in the principal Cafe agrees the Re- (f) 9 Co.s5. 2.
gifter 199. 5. ¢S F.N. B. 124. H, And the Stat. of Weft. 2. ?élnt;wf,&b&
¢1p. (f) 24. by which itis enalted, Quod [ transferas domus, =% e 54 e
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wurus, 8. in aliane perfonam, breve non denegat’, fed
de cetero, cum in uno cafis concedit’ breve, in confimili cafy
Simili remedio indigente, ficut prius, fiar breve. Et [i hu-
Jufinodi levata ad nocumentumn transferant’ in gliane perfo-
nam, de cetero fiat breve. By which it appears, That the
Writ in our Cafe well lies, and fo it was adjudged in the
Common Pleas, that the Quod permirtar in the Cafe at Bar
(#)Cr.EL2s1, did well lie. Pide 14 Eliz. ‘Dyer (a) 319. Madam Brown’s

gy Cafe. And Hill, 35 Eliz. Rot. 493. between (b) Befwick
lz)yfrog'l ;’033,_'0, and Cumden in the King’s Bench: On which Judgment in
pl. 17. the Cafe at Bar Penruddock and his Wife brought a Writ of

K]il; 144 Error in the King's Bench, where Popham Chicf Juftice,

(4) Moor 353, 2nd all the Juftices of the King's Bench did concur in Opi-

449, 450. nion with the Juftices of the Common Pleas, as to the Point
Cr.El.402,  there adjudged: And it was moved in the King's Bench,
‘1110039 63. If the Feoffee might abate the Nufance as the Feoffor him-

felf, and as well in the Hands of the Feoffee who did not
the Nufance, as in the Hands of the Tort-Fefor himfelf ;
and if the Peoffee of the Houfe to which the Nufance was
made might do it, (if he might do it} before he had fome
fpecial Prejudice, as in the dropping of the Water, or if he
ought to ftay till he had fpecial Prejudice. And Popham
Chief Juftice, held that in both Cafes the Feoffee might
() 9 Co.55.2.(¢) abate the Nufance, and that before any Prejudice ; for
?{iol;:li{t?{g it is reafonable that he fhould prevent his Prejudice, and
3 Bult. 197, ' mot flay till it be done ; which was granted by the whole
1Jones 222. Court. And afterwards the Judgment was affirmed: And
;i% s {o this Cafe was adjudged by all the Judges of Eiglsnd.

Cr. Jac. 559.

oE. 4350 [Ses 6 Mod. Cafe ult, &c.]

jenk Centabo.

WINDSOR's
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WI N D S 0 R,J‘ j Cﬂfe, See Fitzgib. 36.
~ Pafch. 41 Eliz. Rot. 513.

N a Dnuare Impedit by A. Windfor againft the Arch- Co. Ent. 485, .
bithop of Canrerbury, Fletcher, &c. for the Church of ‘“’,}'Of; 558, 55
Bufior in the County of Berks: The Plaingiff declared that , Rol; 34’7_5 9
be had a2 Manor to which the Advowfen of two Parts of Cr. El 6386,
the Church was appendant, and that the Defendant had a f§7(': 0.136. b
Manor to which the Advowfon of the third Part was appen- 2 Rol. Rep.131.
dant 5 and on the Declaration, and the Bar, the Cale was Lit. Rep. 3040
fuch: The Plaintiff had the Advowfon of two Parts, and the
Defendant of the third; the Plaintiff prefented once, and
the Incumbent died, apd afterwards he prefented in the
Time of E. §. Parry who was admitted, inftituted, and in-
dulted; and afterwards in the Time of Queen M47y he
was deprived, becawle he fuir conjugarus, and a Favourer.
of the Religion tempore E. 6. and the Church being veid
by hjs Deprivation, the Defendant prefented his Clerk, whe
was admitted, inftituted, and ipducted, €5 remanfit in Ec-
clefiz ufyue 1 Eliz. and then deprived by Fewel and athers
of the High Commiffioners, and the firft Sentence declared:
and adjudged to be void, and Parry the fir@t Incumbent re-
foged to the faid Church: And afterwards the Defendant’s
Clerk fo deprived died, and then Parry died, and the De-
fendant prefented as in his Tyrn, *forafmuch as his Incums
bent was deprived, and Parzy the Incumbent of the Plain-
tiff reftored, by whofe Death the Church now becomes
void ; upon which the Pl. did demur in Law: And it was
adjudged againft the Pl. And in this Cafe it was agreed, If
two have Title to prefent by Turns; and one prefents, who
is admitted, ipflituted, &¢. and afterwards is deprived for
Crime or Herefy, or any other Caufe ; yet he fhall not pre-
fent again, but it fhall ferve for his (4) Turn: So if he pre- {#) 2 Rol. 347,
fents a meer Lay-man,who was admitted, inflituted, &¢. altho ¢7; ™" 87,
it be declared by Sentence that he was uncapable, and there- Hob. 167.
fore void ab initio ; yet becaufe the Church was full till the (£) 2 Rol. 347,
Sentence declaratory came ; therefore, altho’ this Depriva- 0b- 148, 149-
tion relates to fome Purpofe, yet it fhall ferve for his Turn, be-
caufe’'it was but voidable, as in the Cafe of Litz. If the (¢)(¢)Colitrob.
Lord marries his Ward within Age of Confent, and after- L% et 105
wards he difagrees to it, now it is no Marriage ¥ initio, yet
he

3
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(#) Co.Lit. he fhall not (#) marry him afterwards. So 27 H. 6.
g;.bi‘it g Gard. 118. If the Guardian marries his Ward, and after-
s0s5.  wards they are divorced caufz precontrattus, yet he fhall
not have the Marriage of him again. But when the Admif-
Vide 23 Eliz. fion and Inflitution are meerly void, then without Doubt it
Dyerpl. ult.  fhall not ferve for a Turn ; as if his Prefentee had been ad-
, mitted, inftituted, and induéted, but he had not fubfcribed

(b%{ zlllolRCP-S-to the (%) Articles, &c. according to the Statute of 13 Eliz.
zcg.'zz"fi’. whereby in fuch Cafe the Admiffion and Inftitution and
2 Jones 19.  Indu@ion are void ; 23 Eliz. (¢} Dyer pl. ult. acc’. But in
'C;i Edl gxob the principal Cafe, altho’ the Defendant’s Clerk was Parfon
Yoo ¥ for the Time to all Purpofes, and during the firt Depriva-
Cawley 22, tion Parry was not Incumbent ; yet when the fecond Sen-
f‘i) Dyer 377- tence came, then Parry was Incumbent again by Force of
S et 133. his former Prefentation, Inftitution and Induétion, and need-
Hob. 168. ~ ed no new Inftitution, £&5c. And by Force of the fecond Sen-
Cr.EL 680 tence the Prefentee of the Defendant was removed, and
Parry reftored 5 then when Parry died, who was the laft

Prefentee of the Plaintiff, the Defendant fhall prefent as in

his Turn, for the Prefentation which he made now on the

Matter, during the Life of Parry, being the fecond Pre-

fentee of the Plaintiff, cannot be in his Turn, when Parry

died Incumbent by Force of the Plaintiff’'s Prefentation : But

() 2 Rol.347. if Parry had died (4) before the fecond Sentence, or had
Cr.EL687. pot reverfed the former Sentence, then the Defendant had
(el) Do&;iﬂa had his Turn: And note, that the Writ was a4 (¢) Eccle-
Yo & ts136.J7am, and the Declaration'was de advocatione duarum pay-
Co. Lit. 17. b. 2ium, and well. Vide Dyer 6 E. 6. (f) 78.5. F.N. B.39. b,
;8-=b g Vide Trin. 14 Eliz. Rot. 1060. in the Commzon Pleas, and
([), Dyer 78 Hill. 38 Eliz, Sic Thomas Stanbops Cafe in the Common
4Co.75.2.b. Pleas: And I conceive that the Writ ought to be (g) gene-
¥0 Co. 136.b. ral, as F. N. B. and divers other Books are 3 but the De-

gi) aF -N-B- claration ought to be accotding to his Title.

HuxgaTre's
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HUNGATEs Cafe.

Trin. 43 Eliz. Rot. 1084. (1804.)

In the Common Pleas.

H[ﬁzgate (2) brought an A&ion of Debt on 2 Bond againft (2) Moor 642.
Mefe and Smith, the Condition of which was to per- C?{Ell.gs;. g
form the Arbitrement of two, between the Plaintiff of the Bridg. 63 6.
one Part, and the Defendants of the other Part; 24 guod March Arbicre-
arbitrium_pred’ fiar & deliberetur urrique partium pre- DO 82 183.
dittorum before fuch a Day: And the Defendants pleaded © ™% 1%
that before the Day the Arbitrement was made, but was
delivered to the Plaintiff, and Mefe one of the Defendants,
and not to the faid Swith ; upon which the Plaintiff de-
murr'd. And Judgment was given againft the Plaintiff
And it was refolved, that fometimes this Word (urergue) is
difererive and feveral, and fometimes colle¢tive, and con-
joined : As if two or three be bound in a Bond, (%) €5 #-(5) 2 Rol. 148.
srumgque eorum, this Word urrumgue makes the Bond feve- 2,Bulfir. 7o.
ral, as it is held in 28 (¢) H.8. Dy.19.5. But in the Cale mr‘lk;: 3z
at Bar it fhall be taken calleffive, And the Rule to know Dy. 310. pl.go.
in what Senfe it fhall be taken, and when it fhall be taken (‘l) Dyer 19.
either (4) feverally or * jointly is to confider the fubje@ Ppiid o,
Matter, and to make Conftruétion according to Congruity (d) Cr.EL 797.
of Reafon, and w: eviretur abfurdum, ss in the Cafe of * Moor 260.
(¢) 39 H. 6. 7. the Condition of a Bond was, /7 #terque eo- (¢)Bridg 63,65,
rum, ftil. the Obligor and Obligee, fleterir arbitrio Ro- 39%6‘ I, a.
bert® Bozom, &c. and it was adjudged that each of them '™ ™
was bound pro parte fua, and not one for the other; for
that would be abfurd and unreafonable. And in the Cafe at
Bar, forafmuch as each of the Parties is fubjeé& to Penalty and
Danger, it is Reafon that the Arbitrem. fhould be delivered
to
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to each of the Parties, to the Intent that they might per-
form it, and avoid the Danger of Breaking of it. 2. It was
refolved, that if two be of one Part, and two of the other
Part, and the Words are (as above) 174 94° deliberetur utrig;
partium, that the Delivery of the Arbitrement to one of
the one Part, and to another of the other Part, is not fuffi-
cient; for Party is to be intended of the whole Party,
and one is as well within the Penalty and Danger as the
other. And foraflmuch as the Arbitrement was not de-
livered to the faid Swizh, Judgment was given againft the
Plaintiff,

BAKER's
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BAKER's Cafe

Trin. 42 Eliz.
In the IKing’s Bench.

Pon Evidence in an Ejeffione firme, between (a) (#) Cr. EL
Middleton and Baker, it was refolved by the whole 75" 752

Court, Thar if the Plaintiff in Evidence (4) fhews any (4) Co. Lic:
Matter in Writing, or of Record, or any Sentence in the -8
Ecclefiaftical Court, upon which a Queftion in Law arifes, oct. pl. 118,
and the Defendant offers to demur in Law upon it, the
Plaintiff cannot refufe to join in Demurrer, (¢) but he(¢) Co. Lic.
ought to join in the Demurrer, or wave his Evidence. So7% 3,
if the Plaintiff produces (4) Witneffes to prove any Matter Dog. pfp{xlg.g )
in Fadt, upon which a Queftion in Law arifes, if the Defen- (4)Do&.pl113.
dant admits their Teftimony to be true, there alfo the De-
fendant may demur in Law upon it, but then he ought
to admit the Evidence given by the Plaintiff to be true;
and the Reafon thereof is, That Matter in Law fhall not
be put to Lay-men. So may the Plaintiff demur upon the (¢) Cr.ELysn.
Defendant’s Evidence, muratis mutandis: But if Evidence g"- Lit. 72. a.

. . . . De&. pl. 110.
be given for the (¢) King in an Information, or any other (f)Cr ELysa.
Suit, and the Defendant offers to demur upon it, the King’s Do&. pl. 119,
Counfel fhall not be compelled to join in Demurrer, but in C"-lé“-g]l‘ a:
fuch Cafe the (f) Court ought to direét the Jury to find (éf Ti. 727’;2
the f{pecial Matter, and upon that they fhall adjudge the Dyerss. pl. 8.
Law, as it appears 34 H.8. (g) Dyer 53. but that is by (#) 1 Mod.

Rep. 280.

(b) the King’s Prerogative, who alfo may wave (i) a De- ;) Hard. 8;.
murrer, and take Iffue at his Pleafure. Nota bene. Pl%wd. 25. a.
235. 3,

BouLsTON's
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BouLsTON's Cafe.
Mich. 39 & 40 Eliz
In the Common Pleas.

Etween Boulftor and Hardy it was adjudged in the
{a) Cr. El ¢47, B Com, Pleas, That if a Man makes (4) Cony-boroughs
548. Moor420, 1 his own Land, which increafe in fo great Number that
oty o they deftroy his Neighbours Land next adjoining, that his
1 Rol.90, 405 y y 8 - X . .
1 Jones 356, Neighbours cannot have an A&ion on the Cafe againft him
Y‘ﬂg;x'f‘;'ox who makes the faid Cony-boroughs ; for fo foon as the Co-
iLeon: 5. nies come on his Neighbour’s Land he may (%) kill them,

godb-\n,lzz for they are fere mature, and he who makes the Cony-
zl‘;ﬁ'{]}.:;?;; ,¢ boroughs has no Property (¢) in them, and he fhall not be

(4) 1 Rol. 9o, punifhed for the Damage which the Conies do wherein he
4 Leon.7.”  has no Property, and which the other may lawfully kill.
g: Ecl'ar”gés_ And it was refolved in this Cafe, That none may new e-
© 4 1n[t,3;og. rect a (4) Dove-cote but the Lord of a Manor; and if any
(4) Moor238, do it, he may be punifhed in the Leet, but no Ation on
‘é’;"ﬁ’é}}g the Cafe lies by any particular Man, for the (¢) Infinitenefs
2 Rol. 138, of A&tions thar may be brought: And of fuch Opinion, as
139, 265.  to the new Erection of a Dove-cote was Sir Roger Manavood
Cr. ‘gf’d?” Chief Baron, and the Barons of the Exchequer in the Ex-
491. Godb.259.

1 Rol.Rep.136, chequer- Chamber..

200, 201.

2 Rol. Rep. 3,4, 1,30, 31, 32. Poph. 141, See = Rol. Abr. 132, con. ({¢) Cr. Car. 388.
Antea 73.a. See 3 Salk, 243, &e. ibud.

ALDEN'S
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ALDEN's Cafe
Hill. 43 Eliz. Rot.1807.

In the Common Pleas.

IN Ejettione firme by Smith againft Alden; (4) the De-(,y, and. 17,
fendant pleaded that the Tenements in which, &¢. were Cr. El 8:6.
Parcel of the Manor of Odibam in the County of Southamp-(¢) Cr. El. 826.

: ; » o] - 1Rol.
son, E5¢. quod quidem manerium eft de amg]uo dominico, &c. i‘;bu’j&fpl oy

and demanded Judgm. if this Court would take Conufance § Br.Ancient Do~
upon which the Pl did demur in Law: And it was objeGted melf“‘,f 7-

that this A&ion was but in the Nature of Trefpafs, and {,) o5, ,s.
that in old Time, in it the Term was not recovered, but Dyer 373.pl 13
only againft him in the Reverfion ; and in (4) Trefpafs for Do& ol s1.

Breaking of a Clofe and Felling of Trees, ancient Demefhe % Igg'j_%‘_

is no Plea, as it is adjudged in 46 E. 3. 1.5. Alfo Lands in Paim. 541.
ancient Demefne fhall be (¢) extended by Elzgiz, becaufe Br-i.\nmﬂt De-
the Freehold doth remain as it was before, and yet the 1y Af .

¢ - : 22 Afll pl. 45.
Intereft of the Land is charged by * this Execution, 7 H. Poftea 105.b.

7. 1. But it was anfwered and refolv’d that the Plea was ;Exﬁgﬁg
good. ) . Cr.EL 6.
1. Becaufe the common Intendment (4) is, that the Title Cr. Jac. $59.

and Right of the Land will come in Debate, as in a Re- Hob. 47.9 Co.

. s . . . N b plst
plevin, in a Writ (¢) of Mefne, in a Writ of (f) Ward, in ﬁ,tc‘?ﬁ ,pézf

Accompt (g) againft Guardian in Socage, ancient Demefne 2 Brownl. 129,
is a good Plea, for the Appearance and common Intendment 139133 2 Rol.

that the Realty will come in Debate, i1 E. 3.10. (4) 40 %;f 91,81‘53?“:',
E.3.4. 46 E. 3. 1. So in Accompt againft a Baily, for it is j06.1Bulft.108.
brought for the Iffues and Profits of the Land, which is 4 o 270.

N . . . d . E1.826.
ancient Demefne, which ought to be determined in the (Hgfé,,mi,l,

Court of ancient Demefne. Videz1 E. 4. Ancient Demefine 6. 122 1Bulit.108,
2. In this A&ion of FEjeftione firme, the Plaintiff fhall 46 E3.1.b.2.a.

Br. Ancient De-
recover the Poffeflion of the Land, and fhall have Exe- mrcfnrécfgfr ¢

cution alfo per habere facias poffeffionems, and not like?ﬁni’c. 270.
H 1t o 1c{€} 1 . 322,
an Esecution by Elegit 5 for there no Judgment is [n&.z‘;oﬁ
. £) Hob. 47.
1 Rol 322, ¢6E. 3.1.b. 2.2 Br. Ancient Demefne 7. (g) Hob. 47. a. "Brownl. 131
1 Rol. 322. 46 E. 3. 2.2, 4 Inlt. 270,

given
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‘given ta recover the Poffeffion of the Land in a Court

of Record, but only Execution done by the Sheriff in

the Country : But in an Affife brought by Tenant by E-

{4) Hob. 47,48.legit (2) ancient Demefne isa good Plea, as it is held 22 A

i’\)nreigoa a. 45, And there fome fay, That Land in ancient Demefne is
DX&"p’{ };li Y- not fubjeét to FElegir, but the Contrary is ar this Day held

2Intt.397.  for Law for the Reafon aforefaid. And where any Intereft
4, ']““- 270.  ipn the Land fhall be bound, or the Realty come in Debate,

BeAnciem: De. it will be reafonable that thofe in ancient Demefne, who beft

mefne 33. know to try and determine it, fhould have the Conufance of it. .
*Rol 838,  And if this A&ion proceeds in this Court, the Sheriff can-

not return any Perfons within ancient Demefne ; and if he

returns any, they may be challenged and withdrawn, and

thereby the true Inftitut, of the Law will be defeated, fi/,

That the Intereft of every Land ( holder) fhall be tried per

probos &9 legales homines de viciner’, &c. who beft know

the Truth of the Matter. And forafmuch as at this Day all

Titles of Lands are for the greateft Part tried in Altions of

Ejeftments, if in them ancient Demefne fhould not be a

Cr.El 101, gBod Plea, the ancient Privileges (which the Law for the

(%Eh{ggrb 61"0, %{epofe and Quiet of thofe of ancient Demefne hath allowed

9Co.73.  to them, to the Intent that they fhould apply themfelves to

Tillage and Husbandry, and therefore are fo gréatly re-

garded and favoured In our Books) would be utterly taken

away and defeated, Vide 44 E. 3. 22.

Sir
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Sir Henry Conftable’s Cafe.
Pafch. 43 Eliz.
In the King's Bench.

SIR. Henry Conftable btought an A&ion of Trefpasagaintt ( And. 86, ¢~

Gamble, and declared; That King Philip and Queen

Mary were feifed of the Manorand Fee of Holdernefi in the

County of 207k in their Demelne as of Fee, asin Rightof

the Crown of Exgland ; and by their Letters Patents grant-

ed the faid Manor and Fee with Wreck of the Sea within

the faid Manor and Fee; to Henry Earl of Weftmorland in

Fee,; who conveyed them to Sir Zobn Conflable Father of

the Plaintiff, whofe Heir he is, in Fee: And further de-

clared; that certain Goods, f¢il. twelve Shirts and five Cloaks

were Wreck and caft on the Land within the Manor of

Barnefton, which is within the faid Fee of Holdernefs; and

that the Defendant took the faid Goods, €6¢c. The Defen-

dant pleaded to Iflue, and thereupon a fpecial Verdiét was .

found to this Effe&t ; fzil. That the Conveyance to the P,

of the Manor and Fee aforefaid was true as he had declared 3

and that the faid Manor of Barneftorz was within the faid

Fee : And further, that Parcel of the faid Goods were Wreck;

and calt fuper arenas aqua falfa minime coopertas Manerii de

Barnefton infra fluxum & refluxum maris in Manerio de

Barnefton, and for other Parcel of the Goods; that they were

floating fuper aquas maris refluentes cx arenis ejufd’ Mane-

rii de Barnef. tufra fluvum & refluxum maris,&c. And that

the Defendant took all the faid Goods and feifed them to

the Ufe of the Lord Admiral, &c, And afleffed Damages

entirely for all: And fZ fuper totam materiam, &c. And this

Cafe was often well urgued at Bar and Bench, and ar laft

Judgment was given againft the Dlaintiff. And in this Cafe

five Points were refolved. : L

. 1. That nothing fhall be faid. Wieccum (4) wearis; Wreee' Marig

but fuch Goods only which are ¢aft or left on the Land 2 zflnf’f- 167.

by the Sea; for Wreccum maris fignificar illa boma, "1™ et

que #nanfragio ad terraw ajgellumur : (D) F/otﬁmh is (950) Diilt, Sher:
z when®®
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whena Ship is funk,or otherwife perifh’d,and the Goods float

onthe Sea; Fetfwm is when the Ship is in Danger of being

gﬂl'&)sgﬁ“ﬂ?a funk,and to lighten the Ship the Goodsare caft intothe Sea,
voro. tloctar. and afterwards notwithftanding the Ship perifh. Lagan (vel
‘ potius Ligan)iswhen theGoods which are {o caft into the Sea,
and afterw. the Ship perithes,and fuch Goods caft are fo hea-

vy that they fik to the Bottom, and the Marin. to the Intent

to have them again,tie to them a Buoy,or Cork,or fuch other

Thing that will not fink,fo that they may find them again, &

dicitur Lig. a ligando; and none of thefe Goods which are call-

Dale. Sher. go. ed Fetfum, Florfamor Ligan, are call’d Wreck fo long as they
i,fl‘g‘g’gg' remain in or upon the Sea; but ifany of them by the Sea be
) put upon the Land, then they fhall be faid Wreck. So Flozf.
Fetfam, or Ligan, being caft on the Land pafs by the Grant

of Wreck : And where it is provided by the Stat. of 15R.2.c.3,

that the Court of Admiralty fhall not have Cognifance or Ju-

rifdi&t. of Wreck of the Sea, yet it fhall have Conufance and

Jurifdict.of Flotf. Ferf-and Ligan ; for Wreck of Sea is, when

the Goods are by the Sea caft on the Land, and {o iz2fra Comi-

< Inftrss  24% whereofthe com. Law takes Conufance, but the other 3
F.N.B.112.C.are all on the Sea, and therefore of them the Admiral has Ju-
Dot & Stud. pifdi&ion. Brallon, lib. 3. c. 3. fol. 120. Trem magis proprie
6,357 Jici poterit wreccum, [ navis frangatur, € ex qua nullus vi-
vus evaferity & maximefi domin’ rerum fubmer(us fuerit, &
quicquid indead terram (note thefe Words) veniz, erit Domi-
ni Regis. And that alfo appears by the Book of Entries, fol.
611, 612. Trefpafs in Wreck., Always when Wreck is claimed
by Prefcript. (as by Law it may be) the Plead. is, bona wrec-
cata fuper mare, € ad terram projeP. And another Pre-
{cript. is there, babere omnimod® wreccum maris infra pre-
cinttum Manerii, five Dominii pred’ projett, & flotfam ma-
7is infraennd precintt’ devenient’ ;by which the Difference
betw. Wreck and Flozf. appears. Vide 9 E.4.22. Wreck is when
it iscaft on the Land. 11 H.4.16. 5E.3.3.85 29. 21 H.6. Pre-
Sfeript. 14E.2. inTrefpafs 236. sH.7.36.(55) 59H.6.37. & 9

H.7.20. ac0’. Vide Regift. int’ brevia de tranfgre(f. 102. b. the

Writ faith, Offenfurus quare cum idem Tho. Dominus Mane-

F. N, Pord. 7ii de Eftombavent exiflar & ibidenr babere debeat, ipfeque
& anteceffores fui Domini Manerii pred’ a tempore quo,ESc.

non exiflar memoria, bucufgue habere confucverunt wrecc’

maris infra precintt’ Maner® pred’, pred’ Joceus € Robert.

bona &9 caralln ad valenc’ cent’ folid’ apud S. infra precintt

ejufd’ Manerii ad tervam projelt’ & que ad ipfum Tho. tan-

quam wreccum pertinere deberent, vi & armis ceperunt &
afportaverunt. Alfo the Stat. of 15 R. 2. ¢. 3. proves it alfo,

where it is enacted and declared, That Wreck of the Sea

fhall be tried and determin’d by the Laws of the Land,

which cannot be extended to Florf. etf. or Ligan, for they

are inor upon the Sea,and therefore cannot be triedand de-

termin’d by the Com. Law, (for there Trial fails,) but are

to be determin'd before the Admirg". 2. In

Raft. Ent 634,
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2.In this Cafe it was refolv’'d by the whole Court,that the Soil Terra inter

on which the Sea flows and ebbs ; f. betw. the high Water ggiﬁ:‘n‘ S re-
Mark and low Water Mark,may be Parcel of the Manor (2) (2) 2 Rol. 170,
of a Subje&, 16 ELDy. 3:6.b.acc. And fo it wasadjudged in (6) 3 Intt. 48.
(8) L~L,’s Cafe, Trin. » 5 El'in this Court. And yet it was re- }33.2-%
folved, 'That when the Sea flows, and has plenitud’ maris,the |’Leo{:.5£§o.
Admiral fhall have Jurifdi&t. of every Thing done on the\/a- Moor 12,122,
ter, betw. the high Water Mark and low Water Mark, by the | %L‘;}'{Jf?o’f()'
ordin.and natural Courfe of the Sea : And fo it was adjudg’d Dilc. Jut 340.
in the faid Cafe of Lacy, that the Pelony committed on the 2 Brownl. 34
Sea ad plenitud’ maris, betw. the high Water Mark and the
low Water Mark, by the ordin. and natural Courfeof the Sea,
the Admiral fhould have Jurifdi&. of ; and yet when the Sea
ebbs, the Land may belong to a Subje&, and everything done
on the Land when the Sea is ebbed fhall be tried at the com.
Law,for it is then Parcel of County,and infra corp’ Comitar’,
and therew. agrees 8 E. 4. 19. 4. So note, that below the low
Water Mark the Adm. hasthe fole and abfolute Jurifdiét,
betw. the high Water Mark and low Water Mark, the com,
Law and the Admiral have Zivifium Imperinm, interchange-
ably, as is aforefl fC. one fup. aquam, and the other flip. rer-
ram. AndSir # Pophaiz Ch. Juft. faid, That ona Trial at
Nif7 prius betw. the City of Briflol and the Ld. Berkley, it
was held by the Juftices of Affife, that where the Ld. Berk-
ley had a Manor adjoining to the Severn, and prefcribed to
have Wreck within his Manor, and certain Goods floated be-
tween thehighWater Mark,and lowWater Mark,and the City
of Brift.had Flozf there 5 that thefaid Goods were not Wreck
as long as they were floating upon the Water betw. the high
WaterMark and low WaterMark.Seethe Bookin (¢) 5 E.5.5.4. (¢)Fitz Replev.
in a Replev. brought by #ill. de Newport of London agpintt 4.2 Init. 167.
Sir Hen. Nevil,and declared that the Def. topk 3 Lafls of Her-
rings,and a Ship ;5 the Def. pleaded that he was Ld.of theMax
nor of Walring, and prefcrib'd to have Wreck within his Ma-
not 4 tempore cujus,ESc. and thatthe Herrings and Ship were
Wreck within his Manor. T'o which the Pl.faid,that they were
our Goodsin the Keep of our Mariners which arrived by the
Sea, and we fay that he took ’em out of theirCuftody: Judg-
ment if he can claim as Wreck 2 To which the Def. faid, we
took ’em as Wreck, out of all Cuftody ; on which Book I ob-
ferve 3 Things, 1. That Wreck may be claim’d by Prefcript,
2. That forafmuch as a Ship cannot be Wreck, f¢. caft on
the Land, but betw. the high Water and low Water Mark,
thence it follows, that that was Parcel of the Manor: 3. If
the Ship perifthes, yet if any of the Servants efcape, the Law
faith, that they have the Cuftody of the Goods, and they
are not Wreck, 39 F. 3. 35. 4. 5. One (4) prefcribed to have () Bult ¢ 5.
royal Fifh, as Porps, &¢. found within his Manor, which Co. Lic. 114. b.
feems to be between the high Water and low Water Mark.,

3.It was refolv’d, That the K.fhould have Floif. Fetf.¢5 Ligan,
when the Ship perifhes, of when the Owner of the Goods
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is not known, for in 46F.3.15. it appears, that Goods caft intq
the Sea forFear of Tempeft are nolt)forfeited. Vide FN.B.112.
¢. sE.5.53%. 9 F.4.22.that the Ship ought to petifh, ‘.vhlch is
called Shipwrack : And that is alfo {Eoved by the faid A& of
, Weft. 1. ¢. 4. (a) where it is faid, if a Man, Dog, or Cat efcape
. alive, (which is to be intended when the Ship perifhes) and

§9-Vaugh. 168 erewith agrees Brattlib.a.c.a8 fol. 41. Trem[ine tradit’ res

{2) 2 Inft. 165

babita pro derelit?, ubi Dom’ fatim definit effe Do’ Ji au-
tem caufa navis alleviande, non fic, quia non éa voluntate e-
jecit quis,ut definas effe Do’ &¢. And a Man may have Floif:
and erf. by the K.'s Grant, and may have Flozf. within the
high Water and low Water Mark by Prefcript. as appears be-
fore. Andthofe of the Weit Country prefcribe to have Wreck
in the See fo far as they may fee an Humber Barrel.
4. It was refolved, that the Stat. of Weft.1.0.4. by which it
is enacted,that of Wreck of the Sea it is agreed, that wherea
Man, a Dog, ora Cat efcape alive out of the Ship, that fuc!h
Ship,nor Barge,nor anyThing within them fhall be ad_Judgd
Wreck, but the Goods fhall be faved and kept by View of
the Sheriff, Coroner, or King’s Bailiff,&5c. fo that if any fue
for thofe Goods, and after can prove that they were his, or
perifhed in his Keeping within a Yearand a Day, they {hall
be reftored to him without Delay, §5¢. was but a Declaration
of the com. Law ; and therefore all that which is provided
as to Wreck,extends alfo to Flozf. Fetfaue and Lagan. Bratt.
who wrote in the Time of H. 3. before the Making of the
{aid A&, fpeaking of Wreck before faith, Er g4’ bujufin’ dict
deber wrecoun, verum eft, nift fit, 94" verus Domt’ alinude
veniens € certa indicia € [igna donaveris res effe fuas, ut fi
canis vivus inveniar’, & conflare porerit, q4’ ralis fit ﬂOﬂ?'f
alius canis prefumptive, ex boc illum effe Dom’ illius canis
§8 illarum reruumi 5 eod” modo [7 certa figna tmpofita fuerint
mercibus : By which it appears, that the Stat. of Weflm. 1.
, which was made’3E.1.was but a Declarat.of the (#) com.Law

168, Dale.Sher. 500inft the Opinion in Dr.and Stad. lib. 2. f 118, and if the

91. Di.& Stud
ib. 2. cap. 51
3

"Owner dies,his Ex’ors or Adminiftrat. may make their Proofs,
And in many Cafes concerning Time, the Common Law
gives a Year and a Day fof a convenient Time ; as in the
Cale of a Stray, if the Own. (Proclamation being made) don’t
claim it within 2 Year and a° Day, it is forfeited. So a Year
arid a Day is given in Cafe of Appeal,andin a Cafe of Defcent
after Entry or Claim; of Nonclaim on a Fine,or Writ of Right

{e)Co. Liit 254, Ot the com.Law;of aVillain dwelling in (¢) ancient Demefne;

(4) 2Inlt. 162

Dale. Sher, 91.

YWaugh.168.

of the Death of 4 Man who has a Blow or Wound ; of Protec-
tions, Effoins of the K.’s Service, and in many other Cafes:
- And the Yearand Day inCale of Wreck,fhall be (£ accounted
from the Taking or Scizure of them as Wreck; for altho’ the
Property is in Law vefted in the Ld. before Seizure,yet until
the Ld.{eifes,and takes it'into his aétualPoffefl it is not notor.
ivho claims the Wreck,nor t6 whom the Own. fhall repair to
make his Claim, and to fhew to him his Proofs. And if the
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Wreck belongs to the K. the Party may have a Commuf (2) (#) Dalr. Sher:
to hear and determ’ the Truth of it, and that by the Verd. of{é; Co. 7+ b
12 hon. Men, forno () Proof is allow. by Law,but the Verd. 5 ¢ ro o
of 12 Men: And if it belongs to other than the X. then if 11 Co.39.2
the Own.cannot {atisfy him who claims them as Wreck by his [:llggi R
Mark or Cocket,or by the Book of Cuft. or by Teftimony of 24, 21{0‘1)_ Rep.
honeft Men, then the Own. may have fuch Commifior bring 0. 2 Rol. 595.
his A&. at the Com.Law, and prove it by the Verd. of a Ju- | ;'1-&% 3

. R 3 Builtr. ¢5.
ry ; and if the Commif. be awarded, or the A¢. be brought Cr Jac188,232,
within the Year and Day, altho’the Verd. be given for him 381, 488.
afterwards, it is fuffic. 7ide Regift. and F. N. B. 12. Forthe %?E‘f’”]zf
Commif. vide Stat. Wefl.1.c.4. 4E.1.de Offic. Coronar. 15R.2. 1\71(,',11’;,7;)1"15-3,
¢.3.27E.3.c.13. Britton,c.1 5. 33Stanf. Pravcg.Regis. FEr nota, 180181 phiz2,
that the A& (¢)de Prercg. Regis made in17 E.2.¢. 11. en- 8§5_ P)l‘ L
alts, D4’ Rex l:al’ Wrecc. maris per tot. regi’ €Jc. is buta }'ie;k")s;a_ 791.
Declarat. and an Affirm. of the com. Law. For notwith{tand. 3 Init. 98.
thatStat.being made withinTime of Memory,a Man may pre- > ondic- 151-

. . (¢)Dal.Sher.92.
feribe to have Wreck, asappearsin 11 H. 4. 16. Staiuf. 58. Sanf. Prerog.

FNB.o1. 4. 5 H.9.36. 5 F.3.3.8 59. 9 E. 4. 12, §5c.  37.b-38.2.

5. It was refolv. in the Cafe at Bar, that Part of the Goods ? Z“I;&éf()ﬂ
pafled by the Name of Wreck, and Part of the Geods were ;frbg\‘}',\acm{n‘
Florf. and did not pafs by the Grant of Wreck, and Damsges
were intirely affefl. for all. And in Trefp.the PL {hall recover
Dam.only for-the Val. of the Goods; wherefore here Judgm.
was given againft the Pl.And the Book 21 H.7.54.4. was cited,
where the Cafe is, that in Trefp. the Def. juftified as to one
Thing, and pleaded Mot guilty to another, and they were at :
Iffue,and the Jury inquired of ane Thing only,and taxed the Carth. 20 21.

Intt ; 4) Co. s
Damages for both intirely. Fimenx held the Verd. good for(xgof"”gv s

the Thing found,and of that he fhould have a Writ.of Inqui- 1o 45. b. 56.
ry of Damages, D4’ fuit ncgarn’ per tor.Cur.Dy.22 FEl269. ina. 1 Rol. 734.
Ejett. (d) cuftod. agrees with this Judgm.And it wasadjudg'd ':]5 25&’ A
M. 148 15 EL in this Court in Trefpafs by Pooly (e) againft iy Styfe' 39
Osburn for breaking his Clofe and beating his Serv.and doth 2 Bulit. 28.
not fay,per qd° fervit. amifir, the Def. pleaded Not guilty,and * Leon. 5.

the Jurors found him guilty and affefled Damages intirely 58)'11;%0.130.13.

and becaufe the PL had not Caufe of At for beating of his 2 Buift, 102,
Servant, becaufe he had not averred that he loft his Service,h“&l-R&P- 5%
for that Caufe the Pl took noth. by his Bill. And Car/. then gf“),o'fohl‘“_a_
Ch.Juft.caufed theReafon andCaufe of the Judgm.to be noted 1Rol. 242,243,
inthe Margent of the Record, 9 H. 9.5.in Refeons acc’. And it b5, 246
‘was adjudg’d accordingly M.30 & 31 EL betw. More and (f) 1 [eon, ?;;,_
Bedell,in an Altion on the Cafe on Affirmp/. which began in 1Rol. Rep 270,
the King’s Bench, M.28¢5 29 ElL Rat. 476. where the De- TSZ'ER]OJ"';VP'
fendant promifed to do divers Things, and the Plaintiff al- Cen. 26
ledged two Breaches, one whereof was infuflicient, the De- Winch 33.

fend. pleaded Noz affumtfir, the Jury gave Damages ge- ?;fr‘:i”{‘;;f g
nerally. It was refolved, 1. That it fhould be intended pam. 10~

that they gave Damages for both: 2. That forafmuch Bridg 58, 0.
as the Plaintiff had no (g) Caufe of DIamages for the (8) ¢rlec1ts

. o et Car .
ong,. for that Caufe the Judgment given for the Pla.mnffml Co:.nlaazz.7a
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in the King’s Bench was reverfed by a Writ of Error in the
Exchequer-Chamber.

{2) Palt. Sher.  Note, Reader, at firt (2) the Common Law gave as well

91 Eftvay, A~ Wheeck. Fetfam, Flotfam, and Lagan upon the Sea, as Eftray,

:’,'am?ll,}: vaga (which " Braéton calls animalia vagantia, or as others call -

tia, - them animalia vacantin, quia Domino vacari debent,)Trea-

fure-trove, and the like to the King, becaufe by the Rule

(5)Dr. & Stud. of the Common Law, when no Man ¢can (%) c}aim Propqrty

156, b2 Venr, in any Goods, the King fhall have them by his Prerogative.

188. 3Inft.32. And therefore Bralt. lib. 3. cap. 3. faith, Sunt alia quedant

- que in nullius bonis effe dicunt’, ficut wreccuns maris grof-

Sus pifeis, ficut fturgio, & balena, & alie res que Dominym

‘non babent, ficut animalia vagantia, que funt Dom. Regis

propter privilegium. So thatit appears by Bralfon that the

King fhall have Wreck, as he fhall have great Fifh, &c. be-

Vent. 188 caufe they are (¢) mullius iz bonis, or as he fhall have ani-

(@ Vent. 188 dlia vagantia, (e vacantia, fcil. Eftrays, becaufe none

claims the Property. And note, that Wreck is Eftray on the

(4) Dalt. Sher. Sea coming to Land (4),as Eftray of Beafts is on the Land

8 " coming within any privileg’d Place; and the Law gives in

both Cafes 2 Year and a Day to claim them. And Bratfor

in eod’ lib. 3. cap. 33. fol. (120) 135. faith, Navis, nec batel-

lus,nec alia cazalla de bis qui fubmerfi funt mari, nec in falfa

nec in dulci agqua, wreccum erit, cum fit qui catalla illa ad-

vocet, € hoc decére foterir; and {o he properly before re-

(#) Dalt. Shey, fembied it to an Eftray: And if the Goods of an Infant (¢),

91,92,79. = Feme covert Executriz, Man in Prifon, or beyond Sea,Eftray

S and are proclaim’d according to the Law, if none claim them

within the Year and the Day, they fhall be all bound. The

(f) Dalt. Sher. fame Law of Wreck of Sea, for the Law is (f) fri& and

91,92 binding in both Cafes ; but it appears by the Opin. of Br4é.

and Britt, alfo, that Florf Fetf. and Lag.fo long as they are

Rra&. 1ib. 2. in or upon the Sea, do not belong to the King, fed accupanti

fol.41. b. concedun?’, quia non eft aliquis qui inde privileg’ babere pof

Sit, Rex non magis quam privata perfona propter incert rei

eventum (85 paulo ante reddir inde ration’y eo qa’ conftare

non poffi ad quam regionem effent applicanda. And Britton

lib. 1. ¢.17. of Treafure hid in the Ground, we will thatit be

ours 3 and if it be found in the Sea, be it to the Finder. But

Note. as it appears before by the Refolut. of the whole Court,the

K. fhall have Flotf. Zetf. and Lagan, as is aforef. by his Pre-

regative, altho’ they be in or upon the Sea; for the Sea is of

the K.’s Allegiance, and Parcel of his Crown of Exgl. as it is

held 6R. 2. Prorelt. 46.€5 Brirton,c. 53. well agrees with the

Opin. of Braét. f¢. that Wreck isof 2 Thing in’ nulling bonis

tor there he faich,it isalfo purchafed by Franchife granted,by

Name of a Thing found in n6 Man’s Goods, as Wreck of

8ea,and Cattle Eftraying, Conies, Hares, Partrid ges,and other

favage Beafls, by Franchife to have Wreck found in his Soil,

and Waif'and Stray found in his Fee, Warrens,and in his De-

nefne Lands, S ' Co " Fox-
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FOXLEYs Cafe.

Pafch. 43 Eliz.
In the King's Bench.

Owxley brought an A&ion of Trover and Converfion of Moor ¢7z.

20 Sheep ; the Def. pleaded, that the Queen was fei- CrEl.693.694.
fed of the Manor of Newport-panel in the County of N. and
that certain Perfons unknown ftole the faid Sheep from the
Pl. and brought them within the faid Manor, and there
left, and waived them ; wherefore the Def. as the Queen’s
Bailiff of the faid Manor, feifed them to the Queens Ufe,
as Goods waived there, which is the fame Trover and Con-
verfion, and demanded Judgment, /7 Regina inconfulta? up-
on which the Pl demurr’d. And he was oufted of the () Aid (s) 1 Rol. 150.
by Judgment, for it doth not appear by the Def. bar that L¥-El-693.694.
thefe Goods were forfeited to the King ; for it was refol-, f)r?&sng
ved, if 2 Man fteals my Goods, and brings them into a Ma-
nor, and there leaves them in his Houfe, or in the Houfe of
any other, or in the Cuftody of any other, or hides them
in the Ground, or other fecret Place, and afterwards flies,
thefe Goods are not forfeited, nor fhall be faid Waif in Law,
for (5) Waif is where the Felon in purfuit waives the Goods, (4) Dale.
or when the Felon for fear of being apprehended, thinking Sher. 78.
that Purfuit was made, having them with him in his Pof- y 37737
fefion flies, and waives the Goods, in thefe Cafes they fhall Bona waiviata
be faid waived in Law : But if he has not the Goods with five derclitta.
him when he flies being purfued, or for fear of being appre-
hended, they are not waived nor forfeited, but the Owner
may take them when he will without any frefh Suit. But
if the Thief in his Flight waives them, there the Goods are
forfeited by the Com. Law, if the Felon on frefh Suit was not
attainted at the Suit of the Owner of the Goods. And the
Reafon (¢) that Waif is given to the King, and that the Par- (¢) Cr. EL 6g,.
ty fhall lofe his Property in fuch Cafe is, for Default in the
Owner that he doth not make frefh Suit to apprehend the
Felon; for (4) intereft Reipublice ne maleficia remane- (dy Godb. 240,
ant impunita, & impunitas femper ad deteriora invitats
and therefore the Law has impofed this Penalty on the
Owner, that if the Thief by bis Induftry and frefh Suit
be not attainted at his Suit, (f€il. in Appeal of the fame
| S Felony)’
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Felony) he fhall for his Default lofe all his Goods which
the Thief at the Time of his Flight waived. But if the Thief
has them not with him when he flies, having perhaps hid
them (as it is faid) there no Default can be in the Party;
and therefore they fhall not be forfeited, for if he makes
, freth Suit after Notice of the Felony, it is fufficient.
Bona fugitivo- S note, Reader,bons waviata feu derelitta,areGoodswhich
ram. are flollen and waived by the thief in the flight; and bona fugi-
2iv’ are the proper Goods of him who flies for Felony. Butitis
to be obferved, that if a Man flies for Felony, his proper Goods
are not forfeited until it be found by Indictment before the Co-
roner, in Cafe of Death; or otherwife lawfully found of Record
onAcquittal,that he fled for the Felony: Forifthe Goodsof any
thould be forfeit. onlyfor the Flight,without more, then a Man
Videinfra.  might have fuch Goods{o forfeited by Prefcription,in the fame
Mannerashe may haveGoodswaived,eftray,or'T'reafurefound,
&c. But forafmuch as bora fugitivor’are not forfeited;until the
flying be lawfully found of Record, and becaufe Things forfeit-
ed by Matter of Record cannot be claimed by Prefcription,
which isbut Matter inFa&,for thisCaufe they cannot be claim-
(a) Dalt.  ed by Prefcripe. (4) 46 E.3.16.5.§5 9H.7.20. 4. acc’. But waif,
Shé‘;; 729 ", cfltray, Treafure found,wreck of the Sea,&9¢. which may be gain-
i asr,  ed by Ufage without Matter of Record, there a Man may pre-
3 Inft. 55, 227, fcribe to have them, 21 H. 6. Prefeription, 1 H.y.25. . 9H 3.
St 1142, 20 46 E.3.16.0. 22 E.3.Coron.a 41, Alfohe fhall not (7)forfeis
Stanf. Pravog. theGoods which hehad at theT'ime of the Flight (as he fhould
28.2.50.3. ~ do if they were abfolytely forfeited by the flying) but thofs
‘;6}‘5'73'7_‘;6_' é’.' (only) which he hasat the'Time ofthe Indict. or Acquittal. Vide
oM. 7. 11.b. 3E.3.C07.344.85 8 E.3.Cor.296. sH.4. Forf.5z. 335 F.3. Forfeit.
20- 2. b, 39 a2 Aff’s. Vide Siamf. Pl of the Cro.15,184.¢.192. And the
f7£0i,77:73‘f_’ * flying of a Felon, either ought to be found by Verdié on hisAc-
Br.Covone 129, quittal (for altho’ he be found Not guilty, yet he fhall forfeit
Firz. Prefeript. hisGoods by the flying, Ruia(c)farer facin’,qui judiciu’ fugit,
i 4.2 2. 2ndtheLaw willnotadmitany Proofagaint this Prefumpt.) or
Br. Eitray 13. onIndict. found fuper vif. corpor’ before the Coron. if it be in
Cr. El. s60.  Cafe of the Death of a Man, 7ide 22 Aff76. 15H.4.13. 3 E.3.
?gfﬁf,ﬂ"]o b, Forf. 35.and itappearstherc,thataltho’the Jury that tried him
(4) Co. Lir. find him Not guilty, and further that he did not ly, yet the
391.3. ﬁm*‘avb Goods are forfeited by Force of the finding of the flying before
(¢) 11 Co.60 ® 46 Coron, But onnoother Indicm. the flying fhall be found,un-
lefs it be in fpecial Cafes. As if a Felon be arrefted of Felony,
and as he is carrying to Gaol, in flying, thofe who purfue him
cannot apprehend him without killing him,wherefore they kiil
him; ifall this Matter and the Flying be ptefented before the
Coroner, or any other who has Authority to enquire of Fe-
lonies, the Party fo killed fhall forfeit all his Goods and
Chattels, and therewith agrees 5 F. 3. Coron. 287, 312, &
328. And there it appears, thatin fuch Cafe it is not Fe-
lony in them that purfued bim. 3 E. 3. Forfeit. 25. If a true
{4) 3 Inlt. 5¢. Man kills 2 Thief who would (4) rob him, if the Thief
does not retreat, he fhall forfeit nothing. And the Reafon
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of the Book in 45 E. 3. Coron. 100, that if 2 Man fleals di- Bonaconfifcata.
vers Goods, and the Owner in his Appeal (4) omits fome g;‘; “’Efffff:'
Part, the King fhall have all that which is omitted, is be- Dale. Sher. 321
caufe by his Omiffion the Thief may elcape, and becaufo

the Owner cannot have them, the King fhall have them:

And as in thefe Cafes the Law punifhes the Owner for his

Negligence or Connivance, fo the Com. Law abhors Malice

in )geeking the Blood of any without juft Caufe. And there-

fore if 4. has the Goods of Z. by Bailment or Trover, and

B. brings an Appeal of Robbery againft 4. for taking them

feloniou{ly, and it is found that they were the Plaintiff’s

Goods, and that the Defendant came to them lawfully 5 in

this Cafe the Plaindff fhall forfeit the Goods to the King

for his (%) falfe and malicious Appeal, as it is adjudged in (5) Dalt. Sher,
3 E. 3. Coron. 367. Alfo bong & catalls felonum in fomed’;

Cafes fhall be (¢) forfeited by Conviftion, and fometimes® " **7*
without Convition. But always, when any Forfeiture is of Bona felonum,
any Felons Goods, it ought to appear of Record, and that is (¢) Co. Li.
the Reafon that fuch Goods cannot be claimed by (4) Pre- '4- 2. 301. a,
{cription, as appears by, the faid Books. At Com. Law the zd[)nQ(tCZ};f"" b,
Goods of a Clerk conviét, by Verdict or Confeflion were for- Co. Lir. 114, a,
feited to the King, not only all which he had at the Time Dalt. sher, 7o,
of the Convicion, but all the Goods which he fhould acquire ;%" SP;?”?K-
afterwards until he had made his Purgation, or obtain’d his .6 E. 3. 1'p,
Pardon ; for at the Com. Law every Clerk convi&, who had I B. 7.23.b.
the Benefit of his Clergy either could make his Purgation, ZBFI{E oo

or could not make it; if he could make his Purgation, then g7, ;. >
the Entry was, Luod talis commiffus ¢ft ordinario 5 and if he 20.2. 27 H. 7,
could not make his Purgation, then the Entry was, guod talis E»f[‘zb'[,rd., .
gommsifffuit ordinar’ abfys purgar facienda. AndinCafe when cion 27,
he could not make his Purgation, or in Cafe when he could Br. Eitray 13.
make Purgation, till Purgation made, he remained 2 Perfon g{:h‘*' e
difabled to take Goods to his own Ufe: And therefore Que- 227, - 555 133
ftion has been made on the Stat. of (¢) 18 Eliz. cap. 9. by Cr. EL s6o.
which it is enalted, That after Clergy allowed, and burning ?g:,"vb o7 b
in the Hand, the Prifoner fhall be prefently enlarged and (z) 5 Co, 5o b,
delivered out of Prifon: If one after the Stat, is convited of Raym. 270.
Felony, and has his Clergy, and is burnt in the Hand, and f‘r J‘;'Cés'ob' .
afterwards acquires Goods, if he fhall forfeit his Goods which , Rol. tar
he acquires after till he obtains his Pardon; for now he Hob. 291, 294.
cannot make Purgation, and Peradventure the Caufe or Of. Halc’s Pl Cor.
fence was fuch, that he could not make Purgation. And

Pafth. 41 Eliz. in B. R. this Doubt was refolved ; for in

Action on the Cafe on Trover, brought of certain Goods by

(f) Hefidon, as Adminiftrator of Riddlefor againtt Mafter/on's () Bob, 292,
The Defendant pleaded that before the Trover the Inteftare 0 Co.68. a. b.
was conviéted of Felony, and burnt in the Hand ; and after- ng[f‘f:ng?’
wards acquired the faid Goods, on which the Plaintiff de. B0 e
murr’d in Law ; and it was adjudged for the Plaintiff, for

jnafmuch as the Statute has taken away the ordinary

Means and Power from him who might make Purgation,
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which was the otdinary Means to make himfelf capable of

Goods to his own Ufe: And as to him who could not make

his Purgation, forafmuch as by the faid A& it is enaled,

"That he fhall be prefently enlarged and delivered, which is

in Lieu of a Pardon by good Conftrution, the fame A& of

18 Eliz. has made him as capable in both Cafes to purchafe

Goods to all Purpofes, as if he had made his Purgation in

the one Cafe, or obtained his Pardon in the other: But it is

to be known, that altho’ the Felon had made his Purgation

{a) Hales PL. gt Common Law, that was only to (#) -enable him to pur-
Cor.241. chafe Goods and Chattels; for notwithftanding the Purga-
tion he forfeited his Goods which he had before his Purga-

tion, and the Profits of his Land alfo till Purgation made,

againft the Book in 3 E. 3. Corone 365. Vide 8 E. 2. For-

feiture 34. But now prefently by his Delivery on the faid

A& of 18 Eliz. he is difcharged againft the King of the

Profits which fhall come after: And if the King pardons

the Burning of the Hand, it is within the faid A&, altho’the

Note. Words are after Clergy allowed, and Burning of the Hand,
for the Pardon has difcharged the Punifhment. And there

it was refolved, That if a Man obtains a Pardon before
Conviétion, he fhall not forfeit his Goods, nor the Profits of

(5) Langhtons his Lands. (&) Lawughton’s Cafe, Hill. 37 Eliz. in the King’s
Cofe, Hill, - Bench it was refolved by Popham Chief Juftice, and the
F iy ;'2’ " whole Courtt of King’s Bench, That if a Man be felo de f2,
3 Inft. 5. his Goods are not (¢) forfeited till it is prefented or found
of Record, and that is the Reafon that fuch Goods cannot

Bona felon’de be claimed by Prefcription. Then it was moved if one be
fe. felo de fe, and calt into the Sea, (4) or conveyed or buried
(¢) Stanf.Prz- in fo fecret a Manner that the Coroner cannot have the
ro n-ﬁ‘{’rfs'_ 3. View of the Body, and by Confequence he cannot enquire
%oph,';g,’;_‘ 5 of it: It was refolved, that the Juflices of Peace, Juftices
1Rol.Rep217 of Oyer and Terminer, and all others who have Power and
(4) 2 Rol.96.  Aythority to enquire of Felonies, may take a Prefentment
, of it, for it is Felony, and that fhall ferve to entitle the
(¢) Deodanda. King to his Goods and Chattels. And (¢) Deodands are
Stanf, Cor. 20, Goods which occafion the Death of 2 Man by Mifadventure,
21. and are not forfeited till the Matter is found of Record, and
?f;ﬁ?g‘;r's" therefore they cannot be claimed by Prefcription. And the
(f) Dalt ‘sher- Jury who find or prefent the Death by fuch Mifadventure,
21 ’ ought (f) to find and value the Deodand alfo: Omnia que
Cumberb. 31. gpovent ad mortein funt Deodanda. Vide 3 E. 3. Corone 326,
9Co.24.5- 1\ 342, 8 E. 2. Corome gqo1. Vide 12 R. 2. Forfeit. 2o.
Bonainexigen- There are allo bona & caralla in exigendo pifitorum 5 and

o pofitorum. . . % 4

thefe are when any one is appealed or indifted of Felony,

and he withdraws and abfents himfelf for fo long Time

¢¢) Dalr.Sher. that an (g) Exigent is awarded againft him, by this
;’f' £ Praros Retreat (which is 2 flying in Law) he fhall forfeit all
ooy, 1% his Goods and Chattels which he had at the Time of the
3In. 232 Ewigent awarded, altho’ he renders himfelf on the Ewigenr,
and
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and is afterwards found Not guilty 5 and that appears by

22 Aff. where the Cafe was, That 2 Man indited of the

Death of 2 Man did render himfelf, on the Exigent, and

was prefently arraigned, and found Not guilty, and be-

caufe he came by Ewigenms, by which it was fufficiently

proved that he withdrew himfelf, his Chartels were for-

feited, and the Jury who acquitted him vajued the Goods,

Andin 41 A4f. pl. 13. at the Time of the Exigent awarded

againft divers in an Appeal of Death, a Writ was awarded

to the Sheriff to enquire of their Goods and Chattels, and

to feife them : But peradventure at the Time of the Exi-

gent awarded the Def. was in Prifon, or beyond Sea, what

Remedy has the Party to have his Goods again? For as

Krivet in 43 E. 3. 17. faith, the Party fhall not have (2) Re- (2") 3Inft. 232,
ftitution of his Goods (altho’ the Writ of Ewigent erronice **"
emanavit) fo long as the Award of the Exigent (which is

there called a Judgment) flands in Force not defeated. And

in the fame Book it is faid, That if 2 Man has a Charter of

Pardon, of elder Date (&) than the Exigent, his Goods are (#) Dalt. Sher.
faved, for the Caufe of Salvation appears of Record : But it /"

doth not appear by the Book what Remedy the Party has,

if the Caufe of faving them be by Matter in Fall, as by
Imprifonment, or that the Party was beyond the Sea, &c.

And Mich. 33 & 34 Eliz. in the King's Bench in (¢) Marfbe’s () 1 Leon 325,
Cafe it was refolved, That in fuch Cafe the Party or his 326 ‘
Executors or Adminiftrators fhould have a Writ of Error to ¢y CFZ’,.“;ZL’S“*&
reverfe the faid Award of the Ewxigent: And a Precedent in 273, 274.
18 (4) H. 9. in this Court in the Cafe of one Earon, againft ! %01-911-
whom on an Indi¢tment of Death, an Ewigent was awarded () s
in the County of Lincoln, and the faid Earon died, and was Cafe, 18 H. 7.
never convited or attainted, and his Executors brought a ’“SB- R.
Writ of Error to reverfe the faid Award of the Ewigent ; :, é’;) -
for inafmuch as the King is intitled by Matter of Record, Cr. Jac. 357.
of Neceffity it ought to be avoided by a Matter of as high * Kol Rep. 85.
a Nature. And forafmuch as the Words of 2 general Writ of

Error are (7 (¢) judicium inde redditum fit) which is not (e) Co. Lit,
in fuch Cafe, he fhall have a fpecial Writ reciting the whole 288- b.
fpecial Matter, as by the Precedent appears. Vide 30 H. 6.

Forfeiture 31. 19 E. 3. Forfeiture 19. 8 E. 3. 11. 29 E. 3.

29 & 30. 37 H.8. Eftray, Br. 9. Stamford’s Pleas of the

Crown 186. And fo it was refolved, that in the Cafe at Bar

there was no Caufe of Aid, and therefore by the Rule of

the Court he was oufted of the Aid.

z. It was agreed, That the Demurrer was not perempto- Yely. 112.
ry, but to anfwer over. See now the Statute of 21 (f) H. 8. (f) 3Inft.242,
c?p.hx 1. concerning Goods waived, and for the Reflitution
of them,

4 MALpLoRry's
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MaLLORYs Cafe.
Pafch. 43 Eliz
In the King's Bench.

Cr.El. 805, TN Replevin between Mallory Plaintiff, and Payn De-
806, 832, 833, I fendant, the Cafe was fuch: The Abbot and Covent of
Sawtry by Deed indented, demifed the Place, where, &c.

to Anthony Mallory for 121 Years, rendring Yearly during
the faid Term to the Abbot and Covent, or their Succeflors,

the Rent of eight Marks, to be paid at the Feaft of St. Afi-

chael and the Annunciation of our Lady by equal Portions,

“on Condition that if the Rent be behind, and.a Diflrefs

taken by the Leflor, §5¢c. and not redeemed within fix

Weeks, that it fhould be lawful to the Leflor, &c. to re-

enter. The Abbot and Covent furrender their Monaftery

and all their Poffeffions to King H.8. The Term by divers

mean Affignments was affigned to Mzllory the Plaintiff, and

the Reverfion by divers mean Conveyances to one S. who

levied a Fine thereof to Dr. Bellay, who before any Attorn-

ment granted the Reverfion by his Deed to 7 homas Bellay

his Son and his Heirs, to whom the Tenant attorned: And,

for Rent arrear, and Diftrefs taken according to the Condi-

tion, &¢. Payn by the Commandment of 7 homas Bellay

the Son, re-entred and diftrained the Plaintiff’s Cattle Da-
mage-feafant : And the Queftion was, whether the Re-

entry of Zhomas Bellay the Son be lawful or not. And after

divers Arguments at Bar and Bench, it was refolved by the

whole Court that the Entry was lawful. And in this Cafe

(#) Cr. Eliz. four Points were refolved : ,
832, 1. That the faid (#) Refervat. in the Disjun@. was good,
, X_f,'l‘f‘;l‘f% ,. for in the firft Part of the Refervat. the Words are, rendring
2 Sand. 369, Yearly during the Term; and the fubfequent Words ought to
1 Buift. 175.  have fuch Interpretat. that they do not confound them which
Ley 79. precede, but that all together may fland and fatisfy the In-

Bullt. 328. . .
i-’al?n. 437?.'. tent and Meaning of the Parties.  And fuch Conftruct. the
1 Jones 309.  Tudges made in Hill and Graunge’s Cafe, Plow. Corr. 164
Godb. 363, : !
49, 450 4 where

atch 99,
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where a Leafe was made in Fannary for Years, rendring
Yearly during the Term to the Leffor a Rent, payable
at the Feafls of St. Michael and the (a) Awvnunciation,(s) Cr. Eliz.
which laft Words fhall be fo marfhalled and tranfpofed, ?_f;b 17a
that the firk Words, fGil. rendring Yearly, fhall not lofe co, il 217. by
any of their Force: And therefore the Law fhall make2Rol.Rep.213.
Conftruction, that the Rent fhall be paid at the Feafts of the flg:i‘. e
Annunciation end of $t. Michael. And it was agreed, that 1o Co.'xzoé..b.
rendring Rent Yearly during the Term to one and his Suc-
ceffors, and rendring Rent during the Term to him or his
Succeflors are all one 5 for if the Rent be referved to him
and his Succeflors, altho’ the Words are joint and in the
Copulative, yet in Conftrution of Law the Leflor fhall
have it during his Life ; and his Succeffor after his Deceafe.
So when Rent is referved Yearly during the Term to () (6) Cr. Eliz.
-one or his Succeffors, thefe Words (to him or his Succeflors) 1%132'(1
are Words of Explanation, fiil. to direét the Leflee to whom L:; 7;.9 b 94
he fhall pay the Rent during the Term, v:iz. to the Leflor 1 Ventr. 148.
during his Life, and after his Death to his Succeffors, for {;‘bj‘”‘“d-g@-
without thefe Words, f¢il. to the Leflor or his Succeffors, ; Ruji 7;” ‘
the Refervation had been good by Force of thefe Words 3 Buift. 323.
(rendring Yearly during the Term) as it is agreed in 1o E. 59db.363, 449,
4 14. & 29 (¢) H.8. 19. Butif a Feoffment be made to ?ﬁ,’nes 109.
A. to have and to hold to him, (£) or to his Heirs, there (¢) 27 H. 8.
he has but an Eftate for Life, for there want precedent 8%
Words to dire@ the Words in the Disjuntive: And thefe § % oy, o
Words (his Heirs) are of the Effence of the Eftate, and i
without them no Eftate of Inheritance fhall pafs. So-and
for the fame Reafon, if a Refervation on a Feoffment in
Fee be made to one or his Heirs, fuch Refervation is not
good but during the Life of the Feoffor. And fo note
the Difference. Vide Chapman’s Cafe, Plow. Comm. 284.
where a Copulative fhall be taken for a Disjunélive ; but
here the Disjunétive doth amount in Conftruétion to aiCopu-
lative, See the Cafe in (¢) 21 FE. 3. 29. 5. where one was (¢)Plow.289, a.
bound that when the Obligor fhould come to his Aunt, }\[ﬁgz 5o
he would enfeoff the Obligee, or the Heirs of his Body of By. Condition
certain Lands ; and the Obligee when the Obligor came to 47
his Aunt requefted him to enfeoff him, which the Obli- Bridg. .
gor refufed to do: And it was adjudged that he had for-
feited his Obligation ; for although the Condition was in
the Disjun&tive, and that the Condition is always for the
Benefit of the Obligor, yet forafmuch as the Feoffment
was to be made when he came to his Aunt, and when
he came to her the Obligee was alive; and therefore it
was not poffible then to enfeoff his Heir ; for this Caufe
he ought to ﬁperform fuch Part of the Disjunélive, that
then was pofiible to be performed. Note, Reader, a
good Cafe to prove the principal Cafe ; for inafmuch as the

Rent
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Rent was to be paid Yearly during the Term at fuch Feafts
in certain to the Leffor, or his Succeffors, the Leflee at the
fame Feafts ought to pay the Rent to that Perfon which
then might receive it, and that isthe Leflor himfelf,an_d the
Leflee cannot choofe to pay it at the fame Fealfts to him or
his Succeffors as long as the Leflor lives, for it is not poffi-
ble that he who is not then iz rer® natura fhould receive it.

2. It was refolved, That altho’ the Words of the Stat. of
52 H. 8. ¢. (24) 34. are general (““ As all other Perfons being
“ Grantees or Affignees to or by any other Perfon or Petfons,
« &dc. fhall and may have like Advantage, as the Leflors or
< Grantors themfelves,&¢. ought, fhould,or might have had
“ or enjoyed at any Time or Times, &¢c. Yet the Grantee
or Affignee by Fine fhall not take Advantage of a Condition

(a) Co.Lit. without (#) Attornment. For when a Stat. {peaks of an Af-

215.2.320.b. fignee, &c. it is to be intended of fuch complete Affignee,

Hob. 178 oho has all the Ceremonies and Incidents requifite by the
Law to fuch Affignee, and not to take away any Ceremony

(5) Dyer28.  or () Circumftance, which the Law requires, nor todoany

pl. 182, Thing contrary to the com. Law 5 as itis agreed in 28 H. 8.
28. That where the Stat. of 27 H. 8. cap. 10. of Ufes, enalls
that the attual Poffeffion fhall be adjudg'd according to the
Ule, yet it ought to have the Circumftance which is requifite
by the com. Law, f7/. 2&tual Entry in Fa&. So it is agreed

() 9 Co.26.b.1n (€) 4 E. 4. 31. 4. b. it was ordained by the Stat. of (4)

(d) 2 Intt. 190, 1 E. 4. that all Inquifitions taken before the Sheriff in his

;9(‘:'0 6.5, Turn, or County, fhould be delivered to the Juft. of Peace

Stanf.Cor.85.b. at the next Seffions ; to whom they fhould make Procefson

86.2.b. = them, as on Inquifitions taken before themfelves: A Pre-
fentment was made in the Turn on the Stat. of Liveties,
which was delivered according to the Stat. to the Juft. of
Peace at the next Seffions who proceeded thereon ; and it
was held that it was againft Law, for the Stat. of 1 E. 4. is
intended of lawful and fufficient Prefentments in Law, and
not of Prefentments which the Sheriff cannot take by
the com. Law. So it is held in 22 E.3. Corone 276. that the
Stat, of Weft. 2. cap. 12. fhall not make a Monk, who was
appealed and acquitted, capable of Damages ; for he was dift
abled by the com. Law. And it was faid, that on the fame
Reafon it was adjudg’d in Duke’s Cafe, That the Conufee

{¢)Co. Lit.  of a Fine before Attornment fhould not take (¢) Benefit of a

215.3. 309.b. Condition by the faid Stat. of 32 H. 8.

Hob. 173 3. It was refolved, That although Do&or Bellgy him-
Jelt could not have taken Advantage of the Condition be-
caufe he had not Attornment; yer forafmuch as by the
Fine the Reverfion and the Rent was vefted in him, which
he has granted to his Son, to whom the Tenant has at-

(£)Cr.El 832. torned, for this Caufe he fhell take (f) Advantage of the
Condition, which his Father could nat, becaufe he wanted
Attornment, which his Son has. And the Words of 32 H.8.

“ Thag
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* That the Grantees or Aflignees fhall and mdy have and .
‘“ enjoy’like Advantage, €¢. as the {aid Leflors or Grantors
. themfelves, ¢5c. if the Rev’n had not come to the Hands
*“ of ‘our Sovereign Lord; £5¢. are well fatisfied 5 for here in
this Cafe is a complete Granteeand Affignee;.and therefore
he fhall'take the fame Benefit as the Abbot thimfelf, who o
made the Leafe,might. Alfo it was refolved,thatthefe Words,  ::'
(as the fuid Le(fors or Grantors, &c.) fhould not (only) be -1 ¢
intended of the immediate Grantor of the;Reverfion, but TS
of any .Grantor before, who might have taken Benefit of the -~ ...
Condition. - - . Do c . o

- 4. This Diffetence was mken and agreed for Law, that. = .-
is to fay, between an exprels Attornment of the Party, and.
an A& which ‘4mounts in Law: to an Attornment : For if 4.
Leafe: fof Life, or for Years be made rendering Rent, &c:
and: afteriwards the Reverfion is grantéd, €. to B. by Fine;.
and before Attornm. R: diffeifes or oufls the Leflee; and
enfeoffs G..'the Lefiee re-enters, it fhall not amount to an
Attorninent in’ Law to make Privity'to C. that he may di-
{train for the Rent, for he fhall not be in a befter Cale than
his- Feoffor was, as it was adjudged-in the Commén Pleas,
Ai. 36 & 37 El Rot. g20. in(4) Owfey's Cafe. But other-(,) owieys .
wile it is if the Leflce had exprefly attorned:to the Feoffee..Cafe Mich. 56
So Puplam Chief Juftice faid it was adjudg’d in (b)Knorzif & 37 E}. 6 Co.
Jord’s Cefe, with whom he was of Counfel 30 Years paft gﬁﬁfg‘flj&;ﬂ,
That where the Conufee Iy Fine of a;Reverfion tefore Atv23. 2 Anderf.
tornment,. bargained and fold the Reverfion: to another byok oo
Deed indented atd inrolled according to the:Statage;. That HSH EL 83
the Bargainee fhould not .diftrain. for'the Rent refervedon.
the Leale 5 for he fhould not be: in a better Condition tham
he who made the Grant to him, for (¢) nemo. foteft plus(c) i Co. 24. b
Juris in alivm transferrve; quam ipfe baber ;1.but if the Co-6Co 575 65.b.
nufce had had an exprefs Attornment, then the Bargainee égoi‘?}' b b
fhould diftfain without any Attornment. Bur if the Conu- ~ 200
fee of a Reverfion by Fine dies without Heir before Attorn-
nient, by which the:Eftate which he has Efcheats. to the
Lord, the Lord in that - Cafe ' fhould: diftrain without At-
tornment, as. Zit. 151, 132..85 39 H. 6. 52,8 38, Prifos
holds 3 yet the Conufee himdfelf could not 5 and the Reafon
is, becaufe the Lord by Efcheat has loft his Seignibry, and
he doth not claim as Heir or Affignee to the:Conufee, but
by Viitue of hris Seigniory paramount. ' :

Note Reader, otherwife. it is; as it hath been faid; if thé 1 Anderfirs.

Conufee before Atrornment bargains and fells the Reverfion Cro. El 287,
by Deed indented and inrolled 5 for the Statute of 27 H.'8. 1;; 3 eon,
executes the Poffefiion in the fame Quality; Manncr, 4 Leour
Torm, and Condition as he had the Ulfe 5 and when the 34 jo- Vangh,
Conufce before Attornment bargains and fells the Re- 3628 49, 50
verfion, the Ufe which is derived out of his Eftate,

Q. #hich

Wl

Lit. lib, 3. ¢it,
Attcinmene,



Mariorys Cafe. Part V.

which wanted Attornment, ought to be of the fame Nature
and Quality as that was, out of which it was derived : But
if the Bargainee in fuch Cafe had obtained an exprefs At-
tornment, it is fufficient: And fo obferve thefc good Diffe-
§Co,gr 2. YENCES. And in this Cafe it was faid by Poghame Ch. Juft.
CrJac.a46.193,and not denied by any, That if the Leffor in the Abfence
476.2R0l.Rep of the Leflee enters as it is aforefaid, and makes a Feoff-
iﬁoﬂ'{i%_‘gc" ment in Fee, and the Leffee re-enters, altho’ it amounts to
3 Co6s b7 an Attornment in Law, yet without Notice given of this
4 Co.70.b.  Feoffment to the Leflee, the Feoffee fhall not make a De-
Co Tiras, b, mand of the Rent referved on the Leafe for Entry for Con-
fiob.178.  dition broken : For true itis that the Feoffee may diftrain
Latch 15, or have an A&ion of Debt for the Rent, or have an Aétion
Cr.oar 390 of Waft in fuch Cafe, for in his Avowry or Declaration he
Palm, 207 210, 0ught to alledge the Feoffment wherecfthe Leflee had No-
431 PophiGs. tice : But if he may demand the Rent on the Condition
without Notice, it Is not poflible that the Leflee fhould
know to whom he fhould pay his Rent to fave his Term,
nor have Notice of the Feoffment in fuch Cafe before he
has forfeited his Term : So if the Leflor bargains and fells
the Reverfion by Deed indented and inrolled, the Bargainee
(although there needs no Attornment) fhall never take Be-
nefit of 2 Condition on 2 Demand of Rent, without giving
Notice to the Leflee of the Bargain and Sale ; for although
the Bargain and Sale by Deed indented and inrolled bebof
Record; yet forafmuch as it may be inrolled in {o many
. Courts in fo fecret a Manner, the Law will not compel all
"the Farmers In Ewngland, who have conditional Leafes to
make every fix Months fuch infinite Search to fave their
Terms ; but the Law for the Salvation of the Intereft and
Term of the Leffee, will compel the Bargainee, who is to
take Benefit of the Condition to give Notice thereof to the

_ Leffee who is altogether a Stranger to it.
Note Reader, The Leflee, as Lirtleton faith, fhall not
be by the Law mifconufant of Feoffments made on the fame
Lit.lib. 3. cap, Lands, that is to be intended as to Diftrefs, A &ion of Debt,
Artornment  and A&ion of Waft, in which Cafes the Law will compel the
;Zl&tzgo; i Feoffee in his Avowry and Declaration to give Notice as
Li:.';x73, b, has been faid. But Liztleron is not to be intended, as to De-
mand of Rent to have Advantage of a Condition without
Notice thereof given, as is aforefaid. And Littleton there
faith, that in fuch Cafe the Feoffee after Regrefs made by
the Leflee fhall have an A&ion of Waft : Bur neither Li¢-
tleton, nor any of the Books in 18 E. 3. 47. Roberr Bowfer's
Cafe, 46 E. 3. 350. Pomeray’s Cafe, 34 H. 6.6, 5 H. 5. 12.
nor any other Book fpeak of Demand and Entry upon the

Condition broken.

Wane's
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W aADE’s Cafe.

Trin. 43 Eliz. Rot. 406.

In the Common Pleas.

114

IN Replevin between Foxcroft Plaintiffy and Wade Defen- co. . 647,
dant, the Cafe was; Foxcroft Copyholder in Fee furren- pl. 10.

dered to the Ufe of Williane Wade the Defendant’s Pather
and his Heirs, on Condition that if the Plaintiff thould pay
to the faid William Wade 2501, legalis monere Anglie the
24th Day of Now. §c. ad dom’ fuam manfional, €c. that then
the Surrender fhould be void. And a Tender and Refufal
was alledged, and Iffue was taken on the Tender to the faid
William Wade: And the Jurors gave a fpecial Verdiét, f¢il.
That Foxcroft the faid 24th Day of Nov. inter horas y & 8
ante meridiem ejufdem diei deliberavit cuidam M. filio fuo,
& cuidam A. S. 250l in monetr (Auglice Money) [. quin-
que (olid’ de Hifpanico argento (Anglice in Spanifh Silver)
& duo duplices auri ftlop: (Anglice two double Piftolets)
&S refid’ pred fumme 250 L. fuir in bonalegal’ mones’ Angl,
ac etiam deliberavit prefar. M. & A. 34 s. legalis monere
Anglies and that the Plaintiff required them and each of
them to tender and pay the faid 250/ according to the Form
and Effe@ of the Condition. And it was further found, that
they iuter boras 9 & 12 ante meridiem ejufdem diei fuper
quandam menfam ibidem obtulerunt 250 1. And that Will,
Wade there then counted 244 /. but in refpet of the faid
5 5. in Spanifb Money, and the f2id two Piftolets, he refufed
to receive the Money ; upon which A and 4. offered the
faid 34 5. in Silver to the faid W. Wade, requiring him to
take Silver in Lieu of the Piftolets and Spawifb Money,
which alfo he refufed 3 and afierwards circa bhoram duode-
cimam they tendered to the faid William Wade the Re-
fidue in Silver, Fremch Crowns and. Angels, current
Money of Eungland, which he in like Manner re-
fufed to accept: And afterwards anmte occafum Jolis ad
oftiume domus they offered to him to pay the zs50/ all

2 in

Co. Lit, 282,



See Noy 7, - in Silver being in Begs, but did not {hew any Part of it,and
Co. Lit.208.  he faid, that recip’ vellet, fed non recepit. And at Sun fet, the
faid 4. entered ‘into the Houle, and fup. quand’ menfym de-
Pofnit pred’ 250 . bveing in Bags, fed il extra baggas pred’
non oftendit, quodque pred W. Wade differcbar vecipere
pred’ 250 L ufgue poft ocoafum folis, & adrunc requifitus ad
recipiend’ vecufevir, allegando, that the Sun was fet, & ea
de caufi recipere noluit: And if on the whole Matter there
was any good Tender or not was the Queftion. And in this
Cafe 4 Points were refolved, . .. :
1 Point. 1. Although the laft Time of Payment of the Money by
{«)Co.Lir. Force of the Condition (2) is a convenient Time, in which
20227 028b.the Money may be counted before Sun fe,_.r, yet if the Ten-
£r1f§ogl;'~l~+' der be made to him whoouglit to receive it at the Place fpe-
15 Co. 129,  cified in the Condit. at any Time of the Day, and he refufe
it, the Condit. is for ever faved, and the Mortgagor or Obli-
gor, &¢. needs not to make a Tendér of itagain before the
Jaft Inftant,for by the exprefs Words of the Condir. the Money,
is to be paid on the Day indefinitely, antl'a conven. Time
before the laft Inftant is the extreme Time appointed by the
Law, to the Intent that the one fhould not prevent the other,
the one being fometimes there, and the other not, and the
dther being fometimes there, and not the other 5 and there-
fore the Law appoints the extreme Time ofthe Day, to the’
Intent that both Parcies may certainly mect together 5 for
the-Law,which always requires Convenience, and is ground-
ed on the Experience of the Sages, will not compel any of
the Parties to make an Attorney, or to repofe Confidence or
Truft in any other'to pay it for him when he will do it
himfelf, (for non temere credere eft nervus fapicutice.) But if
both the Parties meet together any Time of the fame Day,
#(. Lit.zoz.2,and the Obligor or Morigager, £¢. makes a * Tenderin the
Place, &c. to the Mortgagee, £5¢. and he refufes’it, the Pe-
+Co.Lit2ir.a. nalty is for ever faved, and he need not make a new Ten-
3 Il\\(t‘;‘l)( der by a convenient Time before the laft Inftant. And fo
, thi;“f;c; on thefe Reafons you will b trer underftand your Books
13602, 19 H6.76. 20 H.6.32. 22 H6. 46. 7 H 7.9. 6 H Y. 2.
2 {};fgz Séf'u 52 H.8. Br. szditio?z,xg)z. Plow. Comr. Kidwelly’s-Cafe 70,
2 5% ey, Dyer and Hill and Grange’s Cale ‘173, 4 E. 6. Bt Tendet 41.
tia.phaz. 9 Elis. Dyer + 354, : , R
3 {3ug’f;{§}5-)o 2. Where the Condition was, that he fhould pay to him
(“::‘r(;{}-iofp's“' 2501 legalis mones’ Anuglie 5 it was refolved that the faid
2Peine. . Spanifh Silver fo tendered was lawful(2) Money of England,
(4G ir207 for it was made current by Proclamation in the Time of the
Fyergs o, Reigns of Ph.and Mary: Allo that French Crowns were
{¢;20Lir 072, current and lawful Money of England by Proclamation alfo.
Daviig.vo And the King 1¢) by his abfolute Prerogative may make-
any foreign Coin lawfol Money of Eugland at his Piezfure,
by his Proclamation 5 quoed wors. Sed quere, & vide Salk.
4.0y 5250 5 Med w1, &
3. That

- ' Wanbnt's Cafe Part V.
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3. That if a Man tenders more than he ought to pay, it
is good, for (#) omne majus continer in f¢ minus, and the o- /3) 4 Co.46. a,
ther ought to accept fo much of it as is due to him (5) &0 Lic. 52 b
quando plus fit quam fieri debet,” videtur etiam illud fiori g 'Z-Lj_”;;f)s_ &
qguod faciendum eft. Et in majore fimma continetur minor. 3 Intt. 109.

4. That where the Plaintiff did tender all the 250 L in} EL‘I‘};"’ 105
(c)Bags without fhewing'it,” or counting it ; it'was refolved Z'b) S Coigs a
that the Tender was good, if the Truth was that there were (¢) Co Lir208,
2554 in the Bags: And fo it has been adjudged in the K.'s 3 Noy 74
Bench in Winter’s Cale 5for.when the Condition is, that he
fhall pay 250/. the Mortgagor doth 4ll that is requifite by
the Law for him to do, if he provides the Money, and of-
fers it to the Mortgagee in Bags, which is the ufual Man-
ner to catry Money. And then it is the Part of the Mort-
gagee to count it if he will, or if he will credit .the Mort-
gagor he may accept of. it without telling ic; then if the
Telling it belongs to the Mortgagee, by Confequence he

_ought to put it out of the Bags, which is incident to it, for
.without {fo doing he cannot tell it : And if the Mortgagor
" puts the Money out of the Bags, yet it is at the Peril of the
Mortgagee to look upon ir, for perhaps they may be Coun-
terfeits, and yet have a great Shew of good and lawful Mo-
“ney, and alfo it is at his Peril to count it : And if a Man be (4)2E ;.41 2.
-bound to pay 40000 /. at fuch a Day, if he tenders it in Bags '
-itis fufficient, for it cannot be counted in one Day. And fo
hereby you will underftand the better Opinion in 22 'F. (4)
4.21. And it was {aid that it was adjudged between Vane
-and Studley, that where the Leffor demanded Rent of hjs
Leflee dccording to the Condition of Re-entry, and the
Leflee paid the Rent to the Leflor, and he received i,
-and put itin his Purfe, and afrerwards in Looking i: over
again at the fame Time, he found amongft the Money that
he had received fome counterfeit Pieces, and thereupon he
refufed to carry away the Money, but re-entered for the
Condition broken: And it was adjudged that the Entry was
‘not lawful,; for when the Leflor had accepted the Money,
it was at his Peril, and after that Allowance he fhall not
take Exception to any Part of ir, ‘ :

RIS
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FoL1AMBs Cafe.
Trin. 43 Eliz.

In the Common Pleas.

IN an A&ion of Waft by Foliamb againft Sir Will. Bowes
and his Wife, the Plaintiff had an Efirepment direéted
to the Sheriff. And in this Cafe two Points were refolved.
{s) Cr.El.393, 1. ¥hataWrit of Eftrepment liesin an A&ion of Waft(a),
775 Mo 622. as well at any Time before Judgment, as after Judgment
2Inft. 304,329. 9 nd before Execution ; For without Queftion he cannot re-
12R.2 Eﬁrepe- D f' h h h . d . h' C t
mment 6. cover Damages for more than he has contained in his Count,
and he cannot affign any Waft made after the Writ pur-
chafed, for the Words of the Writ are feciz vaftum in the
preterperfeét Tenfe ; and therefore he cannot aflign Walt
made after the Writ. .

2. Where the Words of the Writ are, Tibi precipimus,
quod ad meffuaginm pred’ perfonaliter acceden’, totaliter
ordinari facias, quod vaftum fen eftrepamentum de eodem
meffuagio, contra formam Statuti pred’ non fiat, pendente
placito predilt indifeufo : It was refolved, that the Sheriff

(5)2 Tnft.299, DY Force of this Writ might refift (5) them who would do
329. 3 Bulit.” Waft. And if he otherwife could not, he might imprifon
200. Hob. 85. them, and make 3 Warrant to others to do jt; and if it be
neceffary, he might take the Poffe Comitatus to help him.
Ruia quando aliquid mandatur, mandarur € omne per
quod pervenitur ad illud. And fo a Doubt in divers Books,
()FirzEtrepe il 4 E.5.32. 21F.3.35. 22 E. 3. 2. 6 H.4. 1. b. 53(¢) H. 6,
meot 5. Br. 6. 4. 14(4)H. 7.9, 8.8 16. F. N. B.(6¢) 66.7. & 61. C.

Efripﬁ_’;f&.a_ K. L, well refolved.

Br.Eldrepem. g.

OLAND’S
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OLaND's Cafe
Hill. 44 Eliz.

In the King's Bench.

IN Trefpafs by Oland againft Burdwick, which began in Go1dih. 189,
the K.s Bench Hill. 37 El Rot. 924. on a fpecial Ver- 190. Moo 194,
di¢t, the Cafe was fuch; A Woman Copyholder of certain 395 Cr- El
Land, durante Viduitate fus, according to the Cuftom of **949"

the Manor fowed the Land, and before Severance of the
Emblements, took Husband. And whether the Husband or

the Lord of the Manor fhould have the Emblements was

the Queftion. And it was adjudged that the (2) Lord () XLROL 72{‘;
fhould have the Emblements ; for although at the Time of ;' Byigiv. ;. -
the Sowing, the Eftate of the Wife was incertain, and al- 2 Intt. 81,
though her Eftate determin’d by Limitation and not by

Condition, either in Fa& (as in Cafe of Re-entry) or in

Law (as Forfeiture) yet becaufe it determined by the A&

of the Leflee her felf, therefore the Lord fhall haye the
Emblements, and not the Husband : So if a Woman, feifed

of Land durante Viduitate fua, makes a Leafe for Years,

and the Leffee fows the Land, and afterwards the Woman

who made the Leafe takes Husband, the (&) Leflee fhall (5)Goldsb. 3.
not have the Emblements ; for although his Eftate is de- ICKE} 77
termined by the A& of a Stranger, yet he fhall not be (as ' #0%4%%
to the firft Leflor) in a better Condition than his Leflor

was. It is commonly held in our Books, That if a Man lea-

fes Land at Will, and afterwards the Leflfee fows the Land,

and afterwards the (¢) Will is determined, that the Leflee () cr. g1, 451
fhall have the Emblements; but it was agreed that if the

Leflee (4) himfelf determines the Will before the Severance /#)Goldsh.igo.
of the Corn, he fhall not have the Emblements, becaufe he t Rol. 726.

bas determined his Intereft by his own A¢t. Co. }ﬂ't"?;{ b,

Qs If
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(4) 3 Keb.166.  1f 2 Man makes a Leafe at Will, and the Leffur is (2) out-
207.Coldst.  lawed, by which the Will is determined, the King fhall
iorg;]’gé’l'%" have the Profits ; yet the Leffee at Will fhall have the
(4) 1 Rol 361, Corn which was fowed: But if the Leffee at Will be (%) out-
2Rol. 807.  lawed, by which the Will is determined, yet the King fhall
have the Emblements. Pide 9 H.6.20, 2x1. But it was held,
If a Leafe be made to Husband and Wife during the Co-
verture, and the Husband fows the Land, apd afterwards
() Goldsb 100, they are (c) divorced canfu pretontratius, the Husband
Moor 395. _ fhall have the Emblements, and not the Leflor; for al-
ER% 7265- though the Suit is the A&t of the Party, yet the Sen-
~EELA0L tence which diffolyes the Marriage is the Judgment of the
Law, € judicium redditur in invitim ; and therefore the
Husband in fuch Cafe fhall have the Emblements ; but if
(/) 1Rol. 726. 3 Leafe be made to one until he doth (£) Waft, and he fows

e ELASL e Land, and afterwards doth Waft, he fhall not have the
Emblements, canfu qua fupra. ‘

PiNnNELS
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- PINNELYs. Cafe
L R e i e-;;::;

. RIS N P I B S 2
- Trin. 44 Eliz. Rot 501!

In the Common Fleas.

Timel brought an Acion of Debt on a Boad againft. Cale-™M wor-677. €73.
of 16/, for Payment of 8/. 1cs. the r1th Day of Noy. ;73 'S‘,Zr‘fo“’
1600. The Defendant pleaded, that he at the Inftance of Lucas 224,304
the Plaintiff, before the faid Day, fil. -1 Offob, Auno 44.
apud W. folvit querenti 5 1. 2 5. 2 d. quas quidemt 51. 25. 2 4.
the Plaintiff (4) accepted in full Satisfaltion of the 8L 105, (4)Dotpl25y.
And it was refolved by the whole Court, That Payment of
a lefler Sum on the Day in Satisfaction of a greater, cannot
be any Satisfation for the whole, becaufe it appears to the
Judges that by no Poffibility, (4) a lefler Sum can be a (4) Perk. fe.
Sartisfation to the Plaintiff for a greater Sum : But the Gife 727 .
of a Horfe, (¢) Hawk, or Robe, &¢. in Satisfattion is good. (2)'9 Co. 79, a.
For it fhall be intended that a Horfe, Hawk, or Robe, &c. : erk. fed 7,
might be more beneficial to the Plaintiff than the Money, g?iv“,“l“z' b.
in Refpe& of fome Circumflance, or otherwife the Plaintiff | piny. 6s.
would not have accepted of it in Satisfattion. But when Cr.El 45,193,
the whole Sum is due, by no Intendment the Acceptance /bd') Iég P
of (4) Parcel can be a Satisfation to the Plaintiff : Butin,is. b5,
the Cafe at Bar it was refolved, that the Payment and Yelv. i1
Acceptance of Parcel before the (¢) Day in Satisfaltion F)Z‘Ill‘ ‘rf&'ﬁ"‘
of the whole, would be a good Satisfattion in Regard Mo(;r“‘fg“" 3
of Circumftance of Time ; for Peradventure Parcel of it . utw. .65
before the Day, would be more beneficial to him than ("()) ‘1"‘.‘"";!5277{)
the whole at' the Day, and the Value of the Satisfaction ¢y, ;‘315'304.' )
is not material: So if I am bound in 20/ to pay you
161 'at Wefiminficr, (f) and you Requeft me to pay/f) Mcor 6:3.
you 5/ at the Day at York, and you will accept it in G E oF
full Satisfaltion of the whoale 1o/ it is a good Satisfattion Lo.Li.ziz. b
for
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for the whole: For the Expences to pay it at 2ork, is fuf-

s Mod. 86, ficient Satisfaction: But in this Cafe the Plaintiff had Judg.

ment for the infufficient Pleading ; for he did not plead that

() 9Co.80.b. he had paid the 54 25. 2 4. infull (#) Satistallion (as by

{),L;’i?éhpl?gw‘ the Law he ought) but pleaded the Payment of Part gene-

Style263.  rally ; and that the Plaintiff (4) accepted it in full Satis-

(6)Dott.pl267. f2&ion. And always the Manner of the Tender and of the
g"l El. 193. Payment fhall be direfted (¢) by him who made the Ten-

yle 263. . s :

(c) Cr. El. 63. der or Payment, and not by him who accepts it. And for

2 Brownl. 107, this Caufe Judgment was given for the Plaintiff. (2.)

éf;‘]e 23 See Reader (4) 26 H.6. Zarre 37. in Debt on a Bond

(d) oCo. 79.b. of 10l the Defendant pleaded, that one F. was bound by

Dall. 49.pl. 13. the faid Deed with him, and each in the wholg, and that

. the Plaintiff had made an Acquittance to F. bearing Date

\ before the Obligation, and delivered after, by which Ac-

?uittance he did acknowledge himfelf to be paid 20s5. in

ull Satisfaction of the 1o/ And it was adjudged a good

Bar ; for if 2 Man acknowledges himfelf to be fatisfied by

(6)Dott-pl267. (¢) Deed, it is a good Bar, without any Thing received.

Dol s> Vide 12 R. 2. Barre 243. 26 H. 6. Barre 37. & 10 H. 7,
Moor 47, 48. €.

[See Catth, 238.]

Epricy’s
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EDRICHs Cafe.

Pafch. 1 Jacobi 1.

g

In the Common Pleas.

Etween Edrich and Smith in Replevin, a Cafe wasad- o Cr. 68, a,
judged on the laft Claufe of the Stat. of 32 H. 8. c. 37. it Rep. 93.
and the Cafe was fuch : 4. feifed in Fee of Land held in <o Lit162.b.
Socage, by his Will in Writing devifed-a Rent, with Claufe
of Diftrels to B. for the Life of C. and died. The Heir
leafed the Land charged for Life to 2. the Remainder
to E. in Fee, the Rent is behind for divers Years in the
Life of D. D. died, and afterwards C. died, B. diftrained 1 L-on. 302.
bhim in the Remainder for all the Arrearages incurred in
the Life of 2. And whether he fhould be charged in
this Cafe for all the Arrearages by the faid A&, was the
Queftion. The Branch of which A& as to this Purpofe
confifts on two Parts; by the firft, A&ion of Debt is given
to the Tenant per auter wie, after the Death of Ceftuy
que vie, zgainft the Tenant in Demefne, (who ought to
have paid it when it was firft due) his Executors or Admi-
niftrators. The fecond is, * And alfo fhall diftrain for the
* fame Arrearages upon fuch Lands and Tenements out of
*“ which the faid Rents or Fee-Farms were iffuing, in fuch
“ like Manner and Form as he might or ought to have
“ done, if Ceftuy que vie had been alive.” And it was ob-
je€ted, that by a former Part of the A&, which gave Diftrels
to Executors of Tenant for Life, there the Diftrefs is given
againft him in whofe Time the Arrearages incurred due,
and all others claiming the Land only 2y or from the faid , Co. so.
Tenant, by Purchafe, Gift, or Defeent, in the fame Man-
ner as the Tenant for Life might have done; io that by
this Branch, he in the Reverfion or Remainder fhall not
be charged for the Arrearages incurred in the Lite of Te-
nant for Life, for he in the Reverfion or Remainder doth
not claim 2y or frome bim : And in this fame Cafc at Bar the
Agtion of Debt by the firft Part of the faid Brapch is given on
ly



Co. Lit. 162.0.
1 Vent. 92.

2 Sand, 176.
Hard. 342.
Palm. 433.
Owen 117,118,
10 Co- 86. a.
Wing. Max.
24, 25.

2 Rol, Rep.
246, 278.
Maich 37.

. Epricu’s Cafe. Part.V.
ly againft the Tenant who ought to have paid it, his Exe-
cutors or Adminiftrators, and not againit him in Remainder,
&c. And in that it was faid, the Statute has great Reafon,
for otherwife he in Reverfion or Remainder would not only
be charged by the Statute for the Arrearages (if any fhould
be) which incur in their own Time, but alfo for the Arrear-
ages incurred in the Life of the Tenant for Life, where in
the one Cafe or the other he in Reverfion gr Remainder
was not charged by the Common Law, and the Tenant for
Life may leave all the Rent for his Time unpaid, and by
that Means charge him in Reverfion or Remainder for all ;
and the Grantee in this Cafc may have his Remedy againft
the Executors of the Tenant for Life: But it was refolved
and adjudged, That he in Remainder in thiz Cafe, by the
laft Part of the faid Branch fhould be charged. And the
Judges faid they ought not to mzke any Conftrultion againft
the exprefs Letter of the Statute ; for nothing can fo exprefs
the Mecaning of the Makers of the Aét, as their own dire@®
Words, for fudex animi fermo. And it would be dangerous
to give Scope to make a Conftruftion in any Cafe againft
the exprefs Words, when the Meaning of the. Makers doth
not appear to the contrary, and when no Inconvenience will
thereupon follow ; and therefore-in fuch Cafes, 4 verbis
legis non eft recedendune. And the feveral Inditing and
Penning of the former Part concerning Diftrefs given to
Executors, and of this Branch, doth argue that the Makess
did intend a Difference of the Purviews and Remedies, or
otherwife they would have followed the fame Words. And
in the principal Cafe all-the Land was charged with the
Rent, and the Heir held all his Eftate charged with it
and when he made the Leafe for Life, the Remainder in
Fee, he in Remainder was chargeable, and in this Cafe
might have been diftrained by the Common Law for the
Arrearages; but by the A& of God by the Death of C. 2.
was prevented 5 which Prevention, the faid laft Part of the
faid Branch has fupplied and remedied. in this Cafe, givin
the Grantee Power to diftrain, as if Cefluy que wie ha§
been alive. And according to this Relolution - Judgment
was entred. '

WHEL?-
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| Wasiroane'r - Cafe.
In .tb‘?efv]('z'ﬁg’s‘ B‘g;zéh‘ o E

IN Debt by Whelpdale ageinft Whelpdale, which began.
Hill. 45 Eliz. Rot. t503. The Plaintiff declared on. a
Bill obligatory made by the Defendant to the Plaintiff; the
Defendant pleaded, Noz eft faltum ; and the Jury foand
that the Bill was a Joint’Bill made by the Defendant and
another to the Plaintiff; and if on the Matter the Bill men-
tioned in the Declaration be the Deed of the Defendant,
the Jurors prayed the Advice of the Court. And it was'ad-
judged - that the Plaintiff fhould recover. And in this Cafe
four Points were refolved.: . - o o
1. When two Men :are jointly bound in -2 Bond, altho
neither of them is bound by himfelf, yet neither of them ,
can fay, That the Bond is (#) not his Deed, for he has feal-{2) 2 Rol. 70y,
ed and delivered it, and each of them is bound in the. whole. 8? ,I;ét'lz 87'_"3"
And therefore if they are both fued, and one appears, and pyc; g.lo.fp.l.g,
the other makes Default, and by Procefs of Law is (2) out- Dott. pl. 260.
lawed, he who appeurs fhall be.charged with the whole, f?agi'dm‘zo
‘ as appears’in 40 E. 3. 36. 41 I7. 3. 3. But in the Cafe at (s l};‘ncgui
Bar, he might have, pleaded in (¢) Abatement of the Writ, (¢) 1Sand.291.
but cannot plead non:eft faltum. oo ?g;f pL260.
2, It was rcfolved, that in all Cafés when.the Deed is go. j;ii‘;;;'a_
voidable; and {o remains at the T'ime of the Pleading (as if28 H.6. 3.2
(4) ao-Infant feals and delivers a Deed, or a Mah of full Age g‘m‘ El 494, .
by (e) Durefs, in thefe and the like Cafes, the Obligee cannot | fyen. 4.
plead 07z eft fullum, for it is his Deed at the Time of the Lutw. 695,606,
Altion brought, and ought to be avoided by fpecial Plead- (;"_)20“;"‘1155 b.
ing, with Conclufion of Judgment, /7. Attio, 1t H. 7. 15. 4. b. {foor 4 A
3. When a Bond or other Writing is by an A&t of Parlia- 2 Inft. 483.
ment enalled to be void, the Party who is bound cannot P"% g}) 259
plead 107 eft faltum, (f) but in Conftrudtion of Law the Deed |y '7."1; b i
1s to be avoided by the Party who is bound by it, by Plead- (¢) 14 B.'s.
ing the fpecial Matter, taking Advantage of the Aét of Par-28.2-
lizment; for although the A& makes the Bond or other, ;‘{37_'432_ ’
Writing void, yet thereto the Law doth zacitly require (f) Dotrin.
Order and Manner, which the Obligor ought to foliow : Pl 259,269,

As if a Bond be made to a Sheriff againit the Statute b 7.
‘ of 14 H. 8.
Fitzgib, 45,

Trin.}Z Jacobi 1.
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(“&H"E' 7 of 23 (a) H.6. ¢ap. to. or to one againft the Stat, of 13 FI-
5. 30592 cap. 8. of Ulfury, in thefe and other like Cafes the Obli-
14. 7E.4.5.b. gor ought to plead the fpecial Matter, with Conclufion of
%tlyleg.g&. ,. Judgment, if A&ion ; and not to plead noz ¢ft Fallum, and
Df,’g, pl. 263. therewith agrees 7 (0) E. 4.5.5. 7 E.6. Br. non eft Fa{t‘
1Ven.85.  14. againft the Opinion of Mountague, Plow. Comm. in
2 Sand. 155.  Pjve and Manningham’s Cafe. In all Cafes when the Bond

%,’,305‘;;{?;}3' was (¢) once his Deed, and afterwards before the Acltion

14 10Co.100 b. brought becomes no Deed, either by Rafure, or Addition,
Ficz. Det. %0- or other Alteration of the Deed, or Breaking off the Seal 4
g;m:‘g_& Dyer in this Cafe, although it was once a Deed, yet the Defen-
120, pl. 8. dant may fafely plead oz ¢ft Fattum, for without Queftion
(611 Conr: 2 ar the Time of the Plea, which is in the prefent Zenfe
;i“_‘;'z_“;, ‘;ljg'it was not his Deed, 36 H. 8. Dyer 59. In an Alion of
Dot pl.259, Debt on a Bond againft Haawood, the Defendant pleaded,
260. Cl*%“% non eft Fattum, and before the Day of Appearance of the
f_zgﬁ?{‘"“;f’ ‘Inqueft (4), Rats did eat the Label by which the Seal was
Dyerniz.pl.s. fixed, by the Negligence of the Clerk in whofe Cufltody it
12 Co.16.  was, the Juftices charged the Jury, that if they fhould
}\3‘)’&;&1 ,6.. find that it was the Deed of the Defendant at the Time of
1 Rol. Rep. 40. the Plea pleaded, that they fhould give a fpecial Verdi&t,
2 Bulﬁ:r.lzw; and fo they did: But if one commits Wafte, and before any
g)yégﬂt‘?;a; A&ion brought, the Leflee repairs, and aftcrwards the Lel-
283. Doét. pl. for brings an Aclion of (¢) Wafle, there the A&ion is not
199. Dy. 276. maintainable,’ becaufe the Jurors ought to view the Wafle:
pls1.2RoLE82 Bur the Defendant in the fame Cafe ought to plead the
{pecial Matter, and cannot plead that he did no Wafte, for
the Entry is in the preterperfett Tenfe, fil. quod non fecit
() Dyer 112 vaftum 5 and therewith agrees 10 Eliz. Dyer 296. and foa
;’.SO_Y i good Diverfity 5 and the Quere 2 Mar. Dyer (f) 112. well
{ 1326%0 26. b ref;i::zdif_ a Bond be delivered to anoth he (g) Ufe
g) 3 Co.26. b. another, to the e
11)601 8;1. 1216054 “of the Obligee, and it is tendered to him, and he grefufes
1 And. 4. Dy. it, now the Delivery has loft its Force, and the Obligee can
167.pl. 14, (5, never after agree to it ; and therefore the Obligor may fay
dcc. -2 Leon- ¢ is not his Deed, againft the Opinion in 1 Eliz. Dyer 167.
N. Benl. 75.  So if 2 Bond be made to a Feme covert, and the Husband
pl. 117. difagrees to it, the Obligor may plead noz e Fattum, for
by the Refufal, the Bond loft "its Force, and becamz: no
Deed. And fo the difagreeing Opinions in 14 H. 8. 28. 4.
 Dive and Manningham’s Cafe 66.1 H. 7. 15. a. b. 1 FEliz.

ﬁ) IIny; gz- Dyer (b) 167. a. and other Books are well reconciled.

[See 1 Salk. 307, 674.]

Long’s
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) Salk. 328.
LoNays Cafe e
Firzgib. 263
Rep. Q. A. 55.

Mich. 2 Jacobi.
In the King's Bench.

Wilts, . FNguifitio indentata capta apud Coflam in Com, Coroner’s In.

) ] pzct?d’, 5. die O&obr’,ézmzogiegﬂi Domine Eliz, 3';;?.& of Mur-
Dei gratia Angliz, Franciz, & Hiberniz Regine, fidei
defenfor’, &c. tricefimo fexto, coram Willielmo Snelling co-
ronar. Domine Regine infra liberrat. difl. Domin. Regin.
ville fue de Coflam pred’, fuper vifum corporis H. Long
arinig. ibid. exifien. mortui per Sacrament. 1a. Furaz,
exift. prefentar, quod quidam Henricus Danvers nuper de
C. in Com. E. miles, C. D. nuper de C. pred’ in dicto Com.
E. wmiles, G. L. nuper de Colkidge in Com. W. Yeoman, &
R. P. nuper de L. in diét. Com. W. Yeoman, &c. timoren
Dei pre oculis fuis non habentes, fed infligatione diabolica
Jesubii, quarto die O&obr’ anno Regni ditt. Domin. Regin.
nunc (riccftmo fexto [upradif, inter horas undecimam €
Aduodccimam ejufdem diciy apud Coflam pred’ in 4ift. Com.
Wilts, vi & armis, viz. gladiis, pugiontbus, armacudiis &
torment’y in Aift. Henricum Long, in pace Dei & difl.
Domin. Regin. adtunc eodem 4. die O&obr’ anno tricefimo
Sexto fupradilt’, apud Coflam pred. exiften’, infult. fece-
runt, & prediltus H. D. quoddam tormentum (vocat. a
Dagge) ad valentiam 6s. 8d. cum pulvere & pellet. plum-
beo, Anglice 4ifP, charged with Powder and 2 Bullet of
Lead, quod ideir H. D. tunc, viz. ditl. quarto die O&ob’,
anno tricefimo fexto fuprad’, apud Coflam pred’, in many
Jua dextra babuit & renuit, in & fuper igfum H. Long
adtunc eod’ quarto Jdie O&ob’ auno tricefimo fexto fuprad’,
apud Collam pred’ in ditt. Com. Wilts, felon. voluntar’, &

ex malicia fua precogitati exoneravir, Anglice did dif 5 Bulfty, 203.
charge, dans eid. H. Long adtunc apud Coffam pred’, cum
pellet. plumbeo tred, fic extra torment. pred, per itfis
emiffo, unune vulnus mortale, in & fuper anterior’ pare’ cor-
poris ipftus H. Long, fubrer finiftr’ mamill’ ipfeus H. Long,
rotalis’ penetrans in & per corp’ 4i¥ H. Long: De quo quid’
Vulnere
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wulnere mortali idem H. L. adtunc cod’ quarto die O&ob-
anno 36. fuprad’, aprd Coffam pred. inflanter obiit. Er quod
pred. C. D. miles, G. L. &c. 4ift. quarto die O&ob. amo
36. fupradi¥, ac intér horas pred. éiujdcm quarti diet, apud
Coflam pred’ in dict. Com. Wilts. felonice, & ex maliiis futs
precegitar. fuerunt prefentes, abettantes, procurantes, cons-
Fortantes, & manntenentes 416, H. D. ad feloniam & mur-
drum pred’, mido & form. pred: felonice faciend. & ferpe-
“trand’y contra pacém 4ict. Domin. Regin. nunc, coron. & 4ig-
nitat. fuas. Erfic Furatcr. pred’, dicunt fuper facrament.,
Suum pred quod pred H.D. C.D. G. L. &o. 4itt. H. L.
ecdem 4. die Oob.. anuo 36.fuprad -apud Coflam fred.
12 dill, Coms. Wilts. felonice, veluntarie, £ ex malitiis fuis
precegitat. felonice interfecernnt & muyrdraverunt, contra
pacem 4ilt. Lombin: Regin’ coron. & digairat. fuas: Er ulte-
rins Juratores pred. dicunt fuger facrament. fwum pred,
quod imincdiate foft felon. &5 murdrum pred. in forma
pred. coxmif]. fidem H. D. CoD.G. L. &e. frger', & [¢
recraxey. pro foloiia $5 murdro pred.. Ac qued iifi, aut
eoram alignis, tempore felonie & murdr: pred: i forma
pred. comanf]. wulla bebuerunt bena -aut caralla; 1err’, aut
tenementa, ad noritiom ‘fur’ pred. Incujus rei teftimonum.
rem Furatore pred, quam pred. cercpator’, dic' €5 annio
grius fuprad’, altermsii buic inquittioni figilla fus appes:
Juer’, & guilibet eorum uppofiir. . g’ BRI
. Uvpon which IndiFment the fuid H..D. was outlawed,’
2nd brought 2 Writ of Error, dnd divers Errors were affigned.
in.the Indiftment; 1. Becaulein the beginning of the Indidt-
ment it is alledged; chat the Inditment was taken before
W. S. Coroir. Lhcmin. Regin, 1nfra libertar. ditf. Domii.
Regin. ville fue de Coflum pred’, fuper vifum corporis; and
it'is not alledged to what Places (#) the-faid Liberty doth

(a) Poph.208. extend, nor what Part;or notaing of the Town of Coffam:bs
Eeiw.89. Pl 9. within the Libertv ; and:.fo. it dath not appear thar the

Coroner had Juri{diction in the Place where the Inquifition
was taken, not where the Murder was committed, nor where’
the. dead Bedy lay, for all is alledged by the Indictment to
be at Coffam 5 andIndiétments of Felony,which are as Counts:

(6) Cr.Jac.588. (9) and Declarations, fur the King againft the Parties for

§Co034.b.35.a
Bi. Count 54,

dowd, 34 a,
193. 2. 20%, b.
3 E.g.21.a.b.

2 Bulltr.77 78.

theéir Lives, ought to kave Certainty expreflfed in the Re-
cord of the Indi¢tment, and fhall not be fupplied or maintain-
ed by Infendment or Argument. For if the Counts between .
Party and Party for Land or Chattels ought to have two
Things, i/, Truth and Certainty, as it is held in. Plow,
Comin. 84. 4. &G 202.b. 5 E. 4. 21. in Debt, 3 H. 6. 1. in
Forcible Entry.” 38 H. 6. 35. 9 H. 6.18. becaufe the Counts

Co. Lit. 303. 2. are. the Foundations of the Suits, to which the Party fhall

anfwer, and on which the Judges fhall adjudge ; 4 for-.
tiorz-Indiétments, efpecially thole which concern the Life
of a Man, and which are the King's Counts, to which the:

1 Party
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Party fhall anfwer, and on which the Court fliall adjudge for

his Life, ought to have full and precife Certainty, and fhall

niot be taken by Argument, as appears 2 E.3.31. 184/ p. 15.

29 Aff. 45. 2 E. 3. 28, per Scrope, 23 Aff 13 38 Aff 11,12,

471 F.3.17. 1 H 6. 42. 8E. 4.3. 3 H.7.5. And becaufe it

is not exprefled in the Inditm. that Coffam was within the

Liberty of Coffam, for this Caufe the Indi@m. was incertain

and infufficient. T'0 which it was anfwer’d and refolved by The 12t Ob-

the Court, that the Indi@m. notwithflanding this Exception je&t. antwered,

was fufficient ; for true it is that the Rule of Law is, that

Indi€tments ought to be certain : But there are 3 Manner

of Certainties ; 1. To 2 common Intent 5 2. To a certain In-

tent in general ;3 3. To a certain Intent in every Particular

‘The firft Intent is fuffic. in (#) Bars which are to defend the () Do&.pl.15.

Party and excufe himfelf : The fecond is required in Indiét- 19561’10“';8-94

ments (4), Counts, Replications, &¢c. becaufe they are to ac- 5‘7.53";};“1“.7‘;:

cufe or charge the Party ; the third is rejected in Law, for CoLit. 303. 2.

() nimia fubtilitas in jure veprobatur, & talis cersitudo cer-( 5)‘Cr-Jd€i)588-

titudinem confundit : And in this Cafe at Bar there is a fuf- 88:3‘2‘?{,‘3'5_3.

ficient certain Intendment in general, that Coffam is withing Co. 57.a.

the Liberty of Coff. but peradventure the Liberty may reach Plowd.8+. %

beyond the Town, but that the Town it felf fhould be pre- p0% s

fumed to be out of the Liberty of the Town isa firain’dand 58,63,

captious Intendm. which the Law will notallow : And fo Sir3 EI 7 2.2,

F. Pop. Ch. Juft. faid it wasrefolved in the fame Point in the Jg 17 % ™

Cafe of Lewes in the County of Suffex; and there the In-2 Balft. 77, 78.

di@ment was, Inquifitio capta apud Lewes coram Coronato- CoLir 503 .

ve rape fue de Lewes, and adjudged good in Law. @ 'W,,l,g; Max.
The fecond Objeétion was, That whereas the Indi¢tment 26, 4 Co. 5. b,

was; Quod predittus H. D. quoddam tormentum, vocarum 4‘3’532?“*55-

‘aDagge, ad valentiam 6.8 d. cum pulvere € pelletto one-* ¢ 1on.

zav, c. in & fuper ipfume Henr. Long adtunc, €. Selo-

nice, voluntarie, & ex malitia fua precogit. exoneravit, dans

cidems Henr. Long adtunc, €5¢. cum pellet’ plumbeo, &c. u-

aum vuluus mortale fuper anteriorem partem corporis igfius

H. L. fubter mamillane : 1t was obje&ted, that this Word

(Mamillane) is a Word infenfible, being no Lazin Word,

for the Latin Word was (as it was faid) Mammilla, with 2 (cr EL1s7,

double [#:] And it was faid, that falfe ZLaziz fhall abate 231.10C0.126.

Writs, and quafh Indi@ments, becaufe he who profecutes ?f}’déo ob

may purchafe 2 new Writ, and frame a new Indiment. ;1’Co. 52 0

(4) But otherwife it is of Grants and Deeds, for the Party Cr.El o20.

cannot have new when he will. And Hill. 28 Eliz. Vaux's E{;‘;’z‘.g’]{,ls‘éon

Cafe was cited, where the Count in Appeal was held infuf. g4, 207. |

ficient by Reafon of the Word. .burgaliter, (f) where ic The 2d Obj.

fhould be burglariter ; to which it was anfwered and re- ;‘;‘)“gggj’;mb_

folved by the Cour:: 1. That falfe ZLaziz fhall not B'. Faux Lac.

quath an Indi@mear, nor abate any Count, for although 78-2Veot 173.

an original Writ-jhall abate for falle Latin, as it is held ¢, o 8‘;?{;}_

B)9oH 7.16. 5. 2 H.4.8. a:.& 44 E. 3.18. 10 E. 3.§7x.35andﬂ 39
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8 ¢53. Vet judicial Writs or a Fine fhall not be impeached
for falfe Latin, as it is held 9 E. 3. 467. The fame Law of
an Indi@tment ; asif in an IndiCtm. it be prefato Regine
where it fhould be prefare Regine, or prefate Regi for
prefato Regi, or the like, forafmuch as the Word is Lazin
‘ and fignificant ; and althe’ it be not true Larr, the IndiSim.
10 Co. 133.2. for fuch Incongruity fhall not be quathed. But if the Word
be not Larin, nor allowed by the Law, as vocabul> artis (for
every Artand Science has zrapr’ wocabula artis) but is in-
fenfible, there if it be in a Point material, it makes the In-
2 Co.30.b.  @dictm. infuffic. as burglaria, burglariter, murdrum, felonice,
& 42.3 Sal. 30 and the like are vocabula artis,known to theLaw,and there-
fore if iuch Words, or the like, are miftaken in an Indi@m,
{o that in a material Place a Word infenfible, which is.not
Latin, nor any Word known in Law, it makes the Indi&m,
vicious and infufficient, as murdredum for murdrman or bur:
X gariter for burglariter, felomiter for felonice. But in the Cafe
4(0.39.b..23. 3¢ Bar it was refolved, that mamilla with a fingle [#]} is as
good Larin as mammilla with a double [72], as defamo and
diffamo, definitio and diffinitio. Alfo Poph. Ch. Juft. Gaw-
dy, Yelvert. and Willigms held, that thefe Words fuper. ma-
mllaie were abundant, and more than were neceffary, and
therefore if wmamilla was infenfible, and neo ZLatin, yet it
doth not make the Indi&ment vicious: For it was held by
them, that fuper anteriovem partem corforis was certain e-
4Co. 42.3. nough and fufficient ; for corpus in an Indiétment {which is
found by Lay-people) is to be intended of the Trunk of the
Body, between the Neck and the Thighs,which is the ufual
end vulgar Meaning of the Body: So it was refolved, £4°
Juper caput, or fuper faciem, or in dexteriori parte corporis,
4 Mod. 200, OF 72 finiflra parte corporis, or fuper finiftr’ maonun, or fi-
Salk. 59, 60, per dextram manum, or dextrumor finiftrum brachiumgoe,
E?r?:’é'zg;‘ or in peffore, or ventre, are certain enough and fufficient. Bue
" Juper-brachium, or fuper manunm, ox fuper latus, &c. with-
out faying dextr’ or finiftr’ is not fufficient, becaufe in fuch
Cafes the Part of a Man in which the Wound is, is not cer-

tain.
The 3dObjegt, {Pother Exception was taken, becaufe in the faid Indiét:
150k 686, ment it was faid, dans eideme Henr. Long, €c. unum vuinuy
amortale, §5c. where it ought to be uwam plaggm, which is
the Word vfed in all IndiStments, and that vrénws fhould
not be tlxlfed in Indi@ments no mere than j&fus, which alfs
: .. fignifiath a-Stroke : But this Exception was difallowed per
;{,}Iiif’ﬁb”&' totam Curiam, for plaga and vulnus ave [ynonyma, & ia]’:wi
é+dC0-64_7--6ag JSignificant,although plaga is the more ufual Word in In-
Stanf Car7g.a QiCtments. A Further Exception was rtaken, becaufe the
2 Inft. 318, Length or * Depth of the Wound was not thewed,
The 4thObjet which eught to be in every Indi@ment of Death, for
: shis

4Co. 42,2,
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this Caufe the Indi€tment was infufficient. But this Ecep- The 4th Ob-
tion was difallowed per rotam CGuriam, for the Length and je¢. anfwerd.
* Depth of the Wound ought to be alledged, to the Intent i+ 0,422

i P . adb. 65, 66.
that it may appear to the Court that the Wound was mor- siangCor 75.4,
tal, {o that it may appear to be the Occafion of the Death 52 Jac. 31¢.
But in this Cafe the Wound was through the whole Body.
Jeil. toraliter penetrans, & per totuiie corpus; fo that it was
apparent to be mortal; and in fome Cafes the Dimenfions
sannot be alledged 5 f7/. when 2 Member; as the Knee, or
the Hand, or the Foot, or the Head, &c. are cut off, thete 4 Co. 42.4.
any of the faid Dimenfions cannot be fhewed. 8o in the Cafe
at Bar, Vide Trin. 28 Eliz. Heydon's Cafe agrees with the
Relolution in this Point. Another Exception was taken; be-
caufe the Indictment was, dans eidem Hentico Long, &0. the s oy,
cum pelletro plumbeo pred’, €5c. valnus mortale, 5c. totali-
ter penetrans in & per corpus pred’ Hent’ Long: And be-
caufe penetrans ought of Neceflity to agree with vzlius, and
not with pelletro, not only becaufe vulnus is the laft Ante-
cedent, but becaufe otherwife will follow Incongruity : For
penetrans agrees well with owulpus, and not with pel-
Jetro, for that is the Ablative Cafe, and fo cannot be ge-
netrans, for then it thould be generrante! And it was faid;
that the Wound did not penetrate or pierce the Body, but
the Pellet pierced the Body, and made the Wound 5 but it
was not allowed, for the Senfe is fignificant enough to fay The sth Cv;.
that the Wound pierced the Body s for if the Deptht of the afwered.
Wound fhould be asked, it might well be anfwered that it | sk 36
pierced the Body. And pewetro derivar a penitus & intro.
And {0 the Words are fignificant enough, without any Ab-
furdity or Incongruity, to fay danus, &c. vulnus mortsle ro-
taliter penetrans in & per corpus, & eo magis, being the
Words of Lay-people. For the Pellet gave the Wound, which
Wound did pierce through the whole Body. But the great
Objetion, and moft difficult againft the Indi¢tment was, be-
caufe the Indi@tment wantedspercoffir ; for the Effeét of it, The 6th OLj.
as to this Purpofe is, Pred’ H. D. quoddam tormentum, &c.
cum pulvere & _pelletto plumbeo onerar’s £5c¢. in & fuper
ipfume Henr’ Long exonmeravit, dans eident Henrico long
adrunc & ibidem cum peller plumbleo pred’ exrra torment
Pred per ipfum dimiffo unuin vulnus mortale, &c. And it Cr- Jac 635
was faid, that although percy/fit is wanting, yet here is zan-
tamount ; and it is a Rule of Law and Reafon, Noz refere
quid ex equipollentil’ fins. And when it appears that H. D,
sorment’ cum puly’ & pelletro, §5¢. in ipf. H.L, exonerav. dans

R 2 eidein-
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eidem Hent' Long, &5c. cum pellets pluinbeo pred’, &¢. u-
num vulpus mortale, &c. by that it appears to the Court;
that H. D. was the Occafion of the Wound, and on the
Matter gave (in this Manner ) the Wound. And it was
faid, that percuffiz is not properly faid, but when one with
his Hand, or with fome Weapon which he holds in his
Hand, wounds another, and not when he givesa Wound by 2
Means, as out of 2 Gun with a Bullet, or out of 2 Bow with
an Arrow. This Word Percutio is derived and compounded,
as it was faid, from per and guatio : But it was refolved by
the whole Court, that for this Caufe the Indiétment was
infufficient. And this Part of the Indi¢ment concerning the
faid Objetion was divided into two Parts: 1. The Claufe
before dans eidem, €e. and the Claufe containing dans ei-
dem, &6c, And it was refolved that the firft Claufe was not
fufficient of it {elf, for although H. 2. difcharged the Dagge
upon him, yet it may be he was not flruck by it; then the
fecond Claufe, fil. dans eidem, &c. cannot make it good,
for the Claufe of dans, &¢. depends on the faid firft Claufe,
and defcribes only the Wound, to manifeft it to be mortal ;
which ought to appear by the firft Sentence to be given,
becaule iz boc cafu participium determinat verbum : But
here it doth not appear by the firft Claufe that there was
4 Stroke given ; and then dans, €c¢. cannot fupply it; for
that is a Participle depending upon the Verb precedent, and
the Verb precedent is exoneravit, and exoneravir may be
without Stroke : And if one be indifted that he did afiault
another with an Ax in his Right Hand, giving him 2 mor-
tal Wound, itis infufficient, becaufe this Participle (giving)
has no Verb before with which it can participate : And 1t
was faid, that if the fecond Claufe had been in the Cafe at
Bar, & dedit adiunc & ibidem unume vulnus mortale, it had
been infufficient 5 for dedit deth notimply a violent and vo-
luntary Stroke, as percuffit, and if dedit would have been
fufficient, yet dans by the whele Court for the Caufe afore-
faid was infufficient. And it was refolved the Indiétment
might fay percuffir, as well of a Wound given out of 2 Gun,
or Bow, as with the Hand. And a Precedent in 10 E. 4.in
the King’s Bench was fhewed, where the Wound was out of
a Gun, and the Indiftment had the Word percyffir, 1 Ma.
Dyer 99. That an Inditment that fuch a Perfon ex malitia
Jua precogitata felonice murdravit, &c. is not good without
faying percuffit, becaufe an Indi€ment of Murder and Man-
flaughter ought to have exprefly a Stroke to be fuppo-
fed. And true it is, thatin all Indi¢tments of Murder, or

Man-
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Manflaughter a Stroke ought to be alledged, unlefs in Cafe
of Poifoning. And for this [at Error the Qutlawry was re-
verfed, and the faid H. D. difcharged and there are ma-
ny Precedents of Inditments of Death, where the Wound
was given with a Bullet out of a Gun, or by an Arrow out
of a Bow ; and all thofe (which I faw) had this Word per-
cuffiz.

[Yer, Quere, whether the Words, (He of his Malice, &,
fhot him with a Gun, €¢.) are not tantamount to (He of
his Malice, &¢. ftruck him with a Sword, &¢.]

4 Co.42.3. b,

R3 Sar
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Pafch. 3 Jac. 1.
In the Common Pleas.

Cr. Jac. 60,61, IN Replevin between Saffyn Plaintiff, and Adams Defen-
Li. RCPS‘ 18. dant, which began 77:7. 44 Eliz. Ror. 1242. on a fpe:
Sf;; ‘Cum. cial Verdict found, the Cafe was fuch ; A Man made a
berb. 64, 67, Leafe for Years of certain Land to begin afterthe Endor
78, &c. Skin= Determination of a Term for Years then in Being ; the firft
Beryss. Years determined, the fecond Leflee did not enter, but he
in the Reverfion entered and made a Feoffment, and levied
a Fine of the Lapd with Proclamations, according to the
Statute of 4 H. 7. cap. 24. And five Years paft after the Pro-
clamations without Entry or Claim made by the fecond Lef-
fee : And whether the Leflee for Years was barred or not
by the faid Fine with Proclamations, and the faid A& of
4 H. 3. was the Queftion ; and it was objefted that the Lef-
fee for Years fhould not be barred for two Caufes:
(@)9Co.1o5.a. 1. Although the (2) Word (Turereft) is in the faid A&,
o yet it is to be intended of fuch Intereft that the Owner
thereof may thereof levy a Fine ; but he who has a Leafe
or Intereft for Years cannot levy a Fine, but every one thall
fay againft it, quod partes finis nibil babuerunt, becaufe a
Leafe for Years is but a Chattel, and 2 Fine is in the Real-
ty, and the Law requires that one of the Parties have a
Freechold. And that this Word (Iurereft) in the A& fhall
be intended of an Intereft of Freehold whereof a Fine
may be levied. And it was faid that Mich. 2y Elsz. in the
{5)Goldsh. 171, King’s Bench, it was adjudged in (4) Saunder’s Cafe, That
752.Crlac.6o,a Leafe for Years was not an Intereft within the faid Sta-
mf Cart. 82. fute 4 H. 7. e ' ‘
2 Teon: f?;, “2. It was objefted, That although Leffee for Years,
Raym. 149. -when he is oufted and ejefted fhall be within the faid
Foltearzeb. A@; yet in this Cafe the Leflce fhall not be bound,
for no Fine levied with Proclamations fhall bind any, but
thole wha are put out of Pofleffion, and have but 2 Right;
C S T o
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for if their Eftate or Intereft be not devefted out of them,
but remains in them as it was 45 initio,they need not make
an Entry or Claim to that which never was devefted ; and
therefore it is agreed in Plow. Come. 393. in Stowel’s Cafe,
‘That a Fine levied of Land, with Proclamations, and five
Years paft, without (4) Claim made by him who has Com- () Cr. Jac.¢3
mon of Pafture, Rent, or the like, fhall not bind them, Re¥ym. 149,
for their Eftate is not develted out of them, but always
remains in them. So. it was f2id in the Cafe at Bar, until
the fecond Leflie enters he has but furereffe rermini, as he
had before the firft Leafe determined, which (as it was
faid® continues in him potwithftanding the Feoffment or
Fine.  As if a Man makes a Leafe for Years to begin at a
Dey to come, and before the Day the Leflor is diffeifed,
yet the Eeflfee may grant over his Intereft, for fuch Iuter=
effe termini cannot by Difieifin or Feoffment be devefted,
and pus to a Right, more than a Rent or Common, or the
like 5 and this was briefly the Effe@ of what was faid on this
Side. But it was refolved, That the (%) Fine and Proclama- (&) x Sid. 459.
tions, and the Nonclaim of the Leflee had barred him of g Jac. 6o, 61-
his Term by the A&t of 4 H. 7. And as to the firft Objettion | a\;z-m.z-s&
it was an{wered and refolved, that notwithftanding a Lefleez Intt. 517,
for Years has not fuch Eftate that he can levy a Fine yet 9RC()) A
#on [Bqiitny, that his Term and Intereft fhall not be bound ;0; gKeEjigg’_
and barred by the faid Sratute, and that for two Reafons:Plowd. 374, 2.
1.1t is within the Letter of the A&, for the Words of the A& Noy23. Hardr.
are general (the fuid Fine with Proclamation fball be a final &, oﬁ,lts 262.%
End, andconclude as well Privies as Strangers to the fame) 7 Co. 3z, '
which Words are general, and extend to all: And the Words
of the Saving are (fuch Right, Claim, and Interefl, &c.)
and he who has a Term for Years has an Intereft, and there-
with agrees (¢) Catlyn in Plow. Com. 373. 2. It is within the
Mifchief ; for it appears by the Preamble, (7 44z Fines oughi
20 be of the greateft Strength to avoid Strifes and Debates,
and to be (&) the final End and Conciufion, §¢.) And great d) 9 Co. 105,
Mifchief, Trouble and Vexat. will enfue, if Leafes for Years
which now are made for a great Numb.of Years, fometimes
abfolute, fometimes determinable on Lives,fhallnot be with-
in the faid Aét; and therefore it was refolved, That the In-
terefts of Tenant by Statute Merchant, (¢) Statute Staple, () 1ot 517.
Elegit, Guardian by Knight’s Service, Executors who have Plowd 374 2.
Lands till Debts and Legacies are paid, and cvery othey Mod-Rep217.
fuch Intereft are within the faid A& of 4 H. 7. for all thefe
have Intereft in the Land ; and he, who has a bare Right or
Title to any Inheritance or Freehold,cannot levy a Fine toany
Stranger,but it thall be faid,q2’ parres finis nilil babuer' ; and
yet he fhall be bound by a Fine levied by the Ter-tenant: So
although Leflee for ¥ears cannat levy a Fine to any Stranger

R 3 but

{c)Plow. 3548
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but'it fhall be faid, quod partes finis nibil habuerunt 5 yet
#on fequirnr but that he fhall be bound by the Fine with
Proclamations levied by the Tenant of the Land.

As to the fecond Objeftion it was anfwered, and re-

folved by the Court, that in the Cafe at Bar by the faid

Feoffment, the fecond Leffee had but a Right, for when

his future Interet had Commencement, then he had fuch

prefent Eftate in the Land which might be devefted, and

which he might reveft by his Entry. As if a Man makes a

Leafe for Years, in this Cafe before the Leflee enters he

(#) Cr. Jac. 60. 155 an Eftate for Years in the Land which he may (4) grant.

Cr. El- 15,127 8 14 the Words of Littlezon were well obferved, /ib. 1. c. 7.

fol. 13. b.1f a Man makes a Leafe for Years, and before the

(b)Lir-Sect.66. Leflee enters the Leflor dies, yet the Leflee may () enter,

Co. Lit: 51.b-hecaufe the Leflee by force of the Leafe has a prefent Right

to have the Tenements according to the Form of the Leafe.

And Lit. lib. 5. cap. 8. fol. 10y. 1fa Man leafes his Land for

Years, if the Leflor releafes to the Leflee all his Right be-

(c)Lit.Se& fore the Leflce has entered into the Land, fuch (¢) Releafe

o Eft]é[é is void, becaufe the Leflee had not Pofleflion in the Land

2702 Lic jogb.at the Time of the Releafe made, but only a Right to

Peik, Sect603. have the fame Land by Force of the fame Leafe : And eos

dem lib. fol. 123. if a Man leafes Tenements for Years, by

Force of which the Leflee is feifed, that is, pofleffed, and

afrerwards the Leflor by his Deed grants the Reverfion to

another for Life, &c. it is neceffary in fuch Cafe that the

{(#)Co.Lit 315. T'enant for Term of Years(4)attorn: By which it appears,

%P"-SEC’5557-that before the Leffee enters, he has not aftual Pofleffion,

1285 hor (as it feems) the Leffor has not fuch a Reverfion that

{e)Cr.Car.110 he can grant it over by the Name of the (¢) Reverfion, but

g;oo°r;g”a:'6°4'yet fuch Leflee has more than he whe has a future Intereft,

70 Co, 171 b, for he may prefently enter and take the Profits, fo that  his

Intereft, accompanied with prefent Entry and Ability-to take

the Profits which he may transfer to another, may be de-

vefted out of him, and put te a meer Right not grantable :

And fp the Difference appears between the Cafe at Bar, and

(D)5oldsb1gr, ( f') Samnder’s Cafe, which was adjudged in 21 Eliz.for

(}52.2(:(5':&,’33; 60 there at the Time of the Fine levied the Leflee had not

2 Leon. 157.  Power to enter or take the Profit, but only a future Intereft,

1 con. 99 which (if it could be devefted) he had not any Means pof-
Raym 149 fible to reveft in him again. \ ' ’ :

The
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7he Cafe de Libellis famofis;
or of Scandalous Libels.

Pafch. 3 Jacobi 1.

N the Cafe of I. P. in the Star-Chamber this Term, a- 3 Inft. 174.

gainft whom the Attorney General proceeded ore renus [9\,,%:; 3 b‘6§_9'
on his own Confeffion, for compofing and publifhing an in- March {f,’z 7
famous Libel in Verfe, by which Fobn Archbifhop of Slander 131,
Canterbury (who was a Prelate of fingular Piety, Gravity,
and Learning, now dead) - by Defcriptions and Circumlocu-
tions, and not in exprefs Terms; and Richard Bifhop of
Canterbury who now is, were traduced and fcandalized: In
which thefe Points were refolved :

1. Every Libel (which is called famofus Libellus, fen infa-
matoria feriptura,) is made either againft a private Man, or
againft a Magiftrate or publick Perfon. If it be againft a
private Man it deferves a {evere Punifhment, for altho’ the
Libel be made againft one, yet it incites all thofe of the
fame Family, Kindred, or Society to revenge, and fo tends
per confequens to O?uarrels, and Breach of the Peace, and
may be the Caufe of Shedding of Blood, and of great Ing
convenience : If it be againft a Magiftrate, or other publick
Perfon, it is a greater Offence ; for it concerns not only the
Breach of the Peace, but alfo the Scandal of Government
for what greater Scandal of Government can there be than
to have corrupt or wicked Magiftrates to be appointed and
conftituted by the King to govern his Subjeéls under him 2
And greater Imputation to the State cannot be, than to
fuffer fuch corrupt Men to fit in the facred Seat of Juftice,
or to have any meddling in or concerning the Adminiftration
of Juftice.

2. Although the private Man or Magiflrate be dead at ; Inft. 2740
the Time of the Making of the Libel, yet it is punifhable
for in the one Cafe it ftirs up others of the fame Family,

Blood, or Society to revenge, and to break the Peace, and
in the other the Libeller traduces and f{landers the State
and Government, which dies not.

3. A Libeller (who is called famofius defamator) fhall
be punifhed either by IndiCtment at the Common Law,
or by Bill, if he deny it, or ore renus on his Confef-

fion,

132,
4 Co, 14, 15.
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s Inft. 174,
¢ Co. 59. b.

Hob. 2¢3.
o Co, 59.'b.
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fion, in the Star-Chamber, and according to the Quality of
the Offence he may be punithed by Fine or Imprifonment ;
and if the Cafe be exorbitant, by Pillory and Lofs of his
Ears.

4. It is not material whether the Libel be true, or whe-
ther the Party, againt whom it is made, be of 2 good or
ill Fame; for in a fettled State of Government the Party
grieved ought to complain for every Injury done him in
an ordinary Courfe of Law, and not by any Means to re-
venge himlelf, either by the odious Courfe of Libelling, or
otherwife : He who kills 2 Man with his Sword in Fight
is a great Offender, but he is a greater Offender who

-poifons another; for in the one Cafe he, who is openly

aflaulted, may defend himfelf, and knows his Adverfary,
and may endeavour to prevent it: But poifoning may be

‘done {o fecretly that none can defend himfelf againt it ;

for which Caufe the Offence is the more dangerous, be-
caufe the Offender cannot eafily be known ; and of fuch
Nature is libelling, it is fecret, and robs a Man of his good
Name, which ought to be more precious to him than
his Life, & diffcillimum cft invenire Authorem infamato
rie feripture ; and therefore when the Offénder is knowny
he ought to be feverely punithed. Every infamous Libel, u¢
eft in feriptis, aut fine forigtis; A fcandalous Libel in
Jeripris is, when an Epigram, Rhime, or other Writing is
compofed or publifhed ta the Scandal or Contumely of
another, by which his Fame or Dignity may be prejudiced:
And fuch Libel may be publithed, 1. Verbis aut canti-
lenis : As where it is malicioully repeated. or fung in the
Prefence of .others. 2. Traditione, when the Libel, or any
Copy of it is delivered over to fcandalize the Party, Fawmo-
Jus Libellus fine feriptis may be, 1. Pifturis, as to paint
the Party in any fhameful and ignominious Manper. 2. Sig-
nis, as to fix a Gallows, or other reproachful and igno-
minious Signs at the Party’s Door or elfewhere. And it was
relolved, Mich, 43 €& 44 FEliz. in the Star-Chamber in
Hulliwood’s Cafe, That if one finds a Libel (and would
keep himfelf out of Danger) if it be compofed againft a
private Man, the Finder either may burn it, or prefently
deliver it to a Magiftrate: But if it concern a Magifirate,
or other publick Perfon, the Finder ought prefently to
deliver it to a Magiftrate, to the Intent that by Exami-
nation and Induftry, the Author may be found out and
punifhed. And Libelling and Calumniatien is an Offence
againft the Law of God. For Zeviticus 1. Nox facias
calumniam proximo. Exod. 22. ver. 28. Principi po-
puli tui non maledices. Ecclefialtes 10, In cogiratione

4 tud
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tua ne detrabas Regi, nec in fecreto cubiculi tui diviti male-
dices, quia volucres czli porrabunt vocem tuam, &5 qui ba-
bet pennas annuntiabir fententiam. Plal. 68. 15. Adverfus
me loguebantur qui fedebant in porta, & in me pfallebant
qui bibebant vinum. Job 30. ver. 7 & 8. Filii flulrorum &
1gnobilium, € in terra penirus non parentes, nunc in eorum
canticum verfus fum, & faltus fum eis in proverbium. And
it was obferved, that #0b, who was the Mirrour of Patience,
as appears by his Words, became guodammodo impatient
when Libels were made of him ; and therefore it appears
of what Force they are to provoke Impatience and Conten-
tion. And there are certain Marks by which a Libeller
may be known s Quia tria fequuntur defamatorem famo-
wie: 1. Pravitatis incrementum, Increale of Lewdnels:
2. Burfe decrementune, Decreale of Money, and Beggary:
5. Confeientie detrimentum, Shipwrack of Conicience.

[See the Cafe of the King againft Payne, Carth. gos.
See alfo 5 Mod. 163. 1 Salk. 2351, Firzgib. 121, 253.]

PALMER’s
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PALMER's Cafe.

Pafch. 3 Jacobi 1.
In the King's Bench.

Q‘C)WC"J“' é6. BEtween (2) Palmer and Wilder for a Ward in the
6 Co. ’;%' b. County of Oxford, the only Queftion in the Cafe was,
If the Guardian in Chivalry, fhall have the fingle Value of
the Heir without any Tender: And it was objected, that
the Guardian fhould not have it without a Tender for four
Reafons. .
1. Litt. lib. 2. cap. 4. fol. 21. and all the Books agree, that
Knight's Service draws to it Ward, Marriage, and Relief;
g? ;cg“ﬁ' 92 and the Stat. of Merton, (b) cap. 7. faith, Quod maritagium
Cr.El 469. €)us qui infra eratem eft de mevo Jure pertinet ad Domnune
feodt, fo that the Marriage of the Heir within Age doth
belong by the Law in fuch Cafe to the Lord ; then if the
Heir will perform that which the Law requires, fiil. to be
married by his Guardian, there is no Reafon that he {hould
render any Value for it ; for Littleton doth not fay, that
Knight'’s Service draws to it the Value of the Marriage, but
the Marriage it felf ; and the Statute of Mertoz doth not
fay, Quod valor maritagii ejus de mero jure pertinet ad
Dominum feodi, fed mariragium ejus de mero jure pertinet,
&9c. Suppofe then that 4. covenants with B. that 2. fhall
have the Marriage of 4. and that he will be married to her
whom 2. will nominate to him ; In this Cafe if 4. be rea-
dy to be matried according to his Covenant, and B. will not
nominate any, he fhall never render any Value for it: So
in the Cafe at Bar, forafmuch as the Law gives the Lord
the Marriage, if the Heir be ready to perform it, he is ex-
cufed, and fhall not be charged with any Value. So if the
Tenant be ready to do Homage, or any other corporal Ser-
vice, which by his Tenure he ought to do, the Lord cannot
refufe or waive it, and take amends for it
4 2. It
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2. In this Cafe of Marriage which the Law gives, the
Lord is to have the Benefit, and he ought to do the firk
A&t; for the Heir cannot perform the Duty which the Law
in fuch Cafe requires, without the firft A& done by the
Lord, fil. Tender of 2 Woman that the Heir fhall marry;
and in all Cafes when the Default is in him who ought to
do the firft A&, the other Party is excufed. Asifa Man be
bound to levy a (4) Fine to the Obligee before fuch a Day ; (4) 1 Rol.4s8,
in this Cafe foralmuch as by the Law the Obligee ought to Pv*v‘;;‘c'h’rg'
do the firft A&, fil ro fue forth a Writ of Covenant before g E.4.z.b.92:l.b.\
the Day, if no Writ of Covenant be fued, the Obligor is ex- '
cufed, as itis held 4 E.3.39.5, 18 E.3.27. 0. & 11 H. 4.
18. 4. Vide 21 E. 4. 2. 2 E. 4.3, 4. 20 Eliz. 361. Dyer,
Windfor's Cale, and 22 Eliz. Dyer 371, &c. '

3. The Words of the Writ de walore maritagii are, Quare
cum (b) maritagivm pred’ B. ad ipfum A, pertineat, eo (%) Dyer 361
quod pred’ B. terram: fuam de eo tenuir per fervitium mi-§ 5 p | s.d
litare, & idem A. pred’ B. dum fuit infra ctatem in cu- = :
Siodia fua, competens maritagium abfque difparagatione, &c.,
Sepius chtulerit, idem B. mavitagium illud renuvens, de eo-
dem maritagio prefar’ A. cum ad plenam £tatem pervene-
vit farisfacere recufavit, € adbuc recufat minus jufte, &e.
ad dampnum, ¢5¢c. By which Writ, and alfo by the Writ of
Intrufion of Ward it appears, that the Lord fhall not have
the Value without Tender of Marriage, and a Default in the
Heir ; and if the Tender in fuch Cafe fhould not be requi-
fite, great and tedious Surplufage would be contained in the
Writ, which of its Nature, and according to its Name, ought
to be brief and fubflantial 5 Dicitur enim breve, quia rem
breviter enarvat.

4. Upon the Reafons aforefaid are divers exprels Autho-
rities in the Point, 21 E. 4. 43. a. per totam Curigm, that
it ought to be tender'd, F. N. B. 141, (¢) 40 E. 3. 6.5, If- (¢) Fitz. A&ion
fue taken on the Tender, 11 H. 4.82. Tender alledged, fur ¢ Stat. 5.
(4) 43 E. 3. 20. and the Statute of Merron, cap. 7. i quis Eg&:;ff;;‘;’;
beres, &c. pro Domino fuo nolueric maritare, non compel- (4) Fiz. Adion
latur hoc facere, (ed cum ad etatem pervencrit det Domisno tor é? sff"‘.‘- .
Juo & farisfaciar ei, €c. all which prove that there ought g;'M:;ric;;;?.
to be a Tender. As to the firft and fecond Objeétions, it
was refolved (e) per toram Curiam, That at the Common Le Refolution
Law it was at the Lord’s Eletion to have the Marriage of del Court.
the Heir, or to fuffer the Heir to marry whom he pleafed,(c"z, 330367? t:
and to have Recompence, f¢il. the Value of it5 and thatac ~ = ks
thte Common Law lay not only the Writ De valore marita-
git, but alfo the Writ Quare fe intrufic maritagio non fa-
tisfallo 5 and therewith “agrees (f) 31 Aff. p. 26. And at(f) Br.For-
the Common Law if the Heir within Age had been ra- [rure de
vithed and married, the Guardian fhould recover in an ‘Br‘fr’?:ﬁﬁ;'“.
A&ion of Trefpafs the Value of the Marriage in Damages;
and therewith agrees 29 E. 3. 37. & 29 4 which isbla

notable
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notable Proof, that the Value of the Marriage belongs to
(s)Cr. EL 335, the Lord without Tender; (#) for if the Value fhould not
‘{%; "’5699' be due without Tender, then if the Ravifher of a Ward
Moor 22, 65, married him, the Lord fhould not receive the Value; or if
593 the Heir married himfelf before the Lord could make a
ggoL;g tif; % Tender; or if he went beyond (7) Sea, or to-Places unknown,
2Intt. 93.  the At and Wrong of the Heir, if a Tender were neceffary, -
Cr.Jac.66.  might prevent the Guardian of the Benefit of the Marriage,
Cr. Car- 193, which 'de (¢) mero jure belongs to him, which would be
f;?f'yc]v. 59. inconvenient. As to the third Exception it was anfwered,
6 Co.71.b.  That many TimesWrits are framed according to that which
CS.(l‘:CjaIc516.6 moft ufually happens. And where the Rule is, 44 (4) ea
?sl. TV que frequenting accidunt fura adaptant’; it may be well
Yelv. 59. 1aid, ad ea que frequentius accidunt veferipta ftve brevia
2;?%.17"6% adaprant’ 5 and a {pecial Cafe fhall have the ufual Writ and
(46 L"g.nl.a a {pecial Count: As to the Authorities, [ozl. of (¢) 40 E.3.
7.Co.28.2. 6. 0. there it appears that the Iffue was taken on the Tender,
gg‘vl‘?tsng; which many Times is dorie by good Advice, fcil. firft to try
» Inft. 137.  the Macter in Fadt, if the Plaintiff’s Counfel will admi it,
Cart. 13. and then to take Advantage of the Matter in Law, which
E’é“‘ﬁiﬁ;&a'joining of [flue by the Plaintiff’s Counfel, is not any Autho-
fur leStatute 9. ity to Prove that a Tender is requifite. And as to the Book
Br. Forfeiture of (f) 21 E. 4. 43. 4. which is but an Opinion obiter with-
de Marriag® 3- out Argument or Deliberation, in the debating of another
(f) Aot.ia7. Cafe, is to be underflood of the Forfeiture of Marriage ;

and in the other Books, Tender is only alledged, and no
(g)Anteat27.2. Authority that it is requifire : But the Book of (g) 31 4.
Br. Forfeitare g, 26, is adjudged, That for the fingle Value a Tender is
gf%i;g:%iz not requifite; and therewith agrees 2 H. 7.9.4. FEr hoc
(/l,)6Dye, 255, Communi juris peritorume calculo comprobarur: And fo the

oS ol - Doubt in 9 Eliz, Dyer 255. b (F) well refolved.

Finis Libri Quinti.



In thofe Years, wherein the precedent
Casks were adjudged, the follow-
ing Perfons were Judges of the re-
{pective Courts, viZ.

Fuftic’ de Banco Regis.

CHri{’c. Wray Miles, qui obiit anno 34 Eliz. Et poft eum,
Johannes Popham Miles. '

Johannes Southcote. Francifcus Gawdy Miles.
Thomas Gawdy Miles. Edwardus Fenner Miles.
Willielmus Avyloffe, Chriftoph. Yelverton Miles.
Robertus Shute. David Williams Miles.

Johannes Clench.

Fuftic’ de Communi Banco.

Acobus Dyer Miles, qui obiit poft Hill’ 24 Eliz.

Et Pafch. 24. Edmundus Anderfon Miles.
Ann’ 19 Eliz. Rog.Manwood,qui receflit in Scacc’Hill.24 Eliz.

Robertus Munfon, ceffit Pafc. 22.

Hill’ 20 Eliz. Thomas Meade, obiit Pafc. 27 Eliz.
Trin’ 21 Eliz. Francifcus Windham, obiit poft Trin, 34 Eliz.
Hill’ 23 Eliz. Will’ Periam, Hill’ 35. receffit in Scaccario.
M. 29& 28El.Francis Rodes, obiit an’ 31 Eliz.
Pafch, 31 Eliz. Thomas Walmefley Miles.
Hill’ 35 Eliz. Francifcus Beamont, obiit ante Pafc. 40 Eliz.
Hill’ 35 Eliz. Thomas Owen, obiit ante Hilf’ 41 Eliz.
Trin’ 4c Eliz. Johannes Glanvil, obiit poft Trin’ 42 Eliz,
Hill’ 41 Eliz. Georgius Kingefmill Miles.
Mich’ 43 Eliz.Petrus Warburton Miles.
Hill’1Ja.Reg.Willielmus Daniel Miles.

Baror’ in Scaccario.

Oh. Jeffrey Miles. Edw. Flowerdew. Joh. Savill Miles.

T. Fleming Miles. Rob.Clark Miles. Georg. Snig Miles.
Robertus Shute, Thomas Gent.  Johan” Sotherton.
Johannes Clench.  Matthzus Evans.

Servientes ad Legem.

ROb.Gardiner Miles. Joh. Crook Miles. Jacobus Altham.
Tho. Harris Miles. Johannes Sherley. H. Hobart Mil’,
Rich.Lewkenor Miles. Tho. Coventry.  Auguft’ Nichols.
Johannes Hele Miles. Edw. Houghton. Robert’ Barker.
Edw. Herne Miles.  Laur’ Tanfield Mil’. Rich. Hutten.
Edm. Pelham Miles. Tho. Fofter Miles, Jacob. Lea Miles.
Edw. Philips Miles. Thomas Harris.  Joh. Dodderidge.






ATasLE of the CAsEs contained in
this Book ; thewing in what Court they were
adjudged, in what Term recorded, and in
what Folio of this Book they begin. .

Of the King's Beclefiaftical Law.

1. Caudry’s.Cafe. Folio ¢
- Cafes of Leafes.
2. Clayton’s Cafe, Mich. 27 & 28 Reg. El. 1
3. Elmer’s Cale, Trin. 30 Eliz, 2
4. Jewel’s Cafe, Trin. 30 Eliz. 3
5. The LordMountjoy’sCafe, Mich. 31 & 32 Eliz. 3
6. Juftice Windham's Cafe, Mich. 31 & 32 Eliz. 7
9. Brudnel's Cale, Trin. 34 Eliz. 9
8. Henftead’s Cale, " Mich. 36 & 37 Eliz. 10
9. Ive’s Cafe, Mich. 39 & 40 Eliz, i
10. Saunder’s Cafe, T'rin, 41 Eliz, 3
11. Rofle’s Cafe, Mich. 41 & 42 Eliz, 13
12. The Countefs of Shrews- '
" bury’s Cafe, Mich. 42 & 43 Eliz. 13
13. The Cafe of Ecclefiaftical
Petfons, ' Mich. 43 & 44 Eliz. - 14

Cafes of Covenants, Agrecments, &c. concerning
Leafes, Affurances, &c.

14. Spencet’s Cafe, Palche 25 Eliz, 16
15. Slingsby’s Cafe, Mich.29 & 30 Eliz. 18
16. Rofewel’s Cafe, Pafchz 35 Eliz. 19
19. Higginbottom’s Cafe, Pafchz 35 Eliz. 19
18. Stile’s Cafe, Hill. 38 Eliz. . 20
19. Sir An. Mayne’s Cafe,  Pafchz 38 Eliz. 20
20. Laughter’s Cafe, Trin. 39 Eliz. 21
21. Halling’s Cafe, Trin. 38 Eliz. 22
22, Matthewfon’s Cafe, Hill. 39 Eliz. 22
23. Lambe’s Cafe, Trin, 41 Eliz. 23

S 24. Brough-
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24. Broughton’s Cafe, Mich. 42 & 43 Eliz. 24
25. Dean and Chapter of .

" Windfor's Gafe, Mich. 43 & 44 Eliz. 24
26. Sir Tho. Palmer’s Cafe, Pafchz 43 Eliz. 24
27. The Countefs of Rutland’s ’

Cafe, Trin, 2 Jac, 25
Cafes of Executors.

28. Ruffel’s Cafe, Hill. 26 Eliz. 29y

29. Middleton’s Cafe, Pafch. z Regis Jac, 28

30. Harrifon’s Cafe, Hill. 40 Eliz. 28
31. Piggot’s Cale, Hill. 40 Eliz. 29
32. Prince’s Cafe, Mich. 41 & 42 Eliz, 29
33. Coulter’s Cafe, Mich. 40 & 41 Eliz, 30
34. Hargrave’s Cafe, Mich. 41 & 42 Eliz. 31
35. Pettifer’s Cafe, Hill. 45 Eliz, 32
36. Robinfon’s Cafe, Pafch, 1 Regis Jac. 32
37. Reade’s Cafe, Trin. 2 Jac. 33

Cafes of Conflruttions of the Statutes of Feofails,
- &c. Amendment of Fines, Records, Common
Recoveries, &c. :

38. Playtor's Cafe, | Mich. 25 & 26 Eliz 34
39, Walcot’s Cafe, Trin. 30 Eliz. 36
40. Baineham’s Cafe, Trin. 30 Bliz. 36
a1. Gardiner's Cafe, . Pafch. 21 Eliz. 37
42. Bifhop’s Cafe, ! Palch. 34 Eliz. 37
43. Tey’s Cafe, " 'Trin. 34 Eliz. - 38
44. Dormer’s Cafe, Pafch. 35 Eliz. 49
45. Rowland’s Cafe, Mich. 35 & 36 Eliz. 4t
46. The Countefs of Rut-. -

land’s Cale, Mich. 34 & 35 Eliz. 42
47. Codwel’s Cafe, Mich. 35 & 36 Eliz. 42
48. Nichol’s Cafe, Mich. 39 & 38 Eliz. 43
49- Bohun’s Cafe, . Mich. 38 & 39 Eliz. 43
so. Freeman's Cafe, Pafch. 41 Eliz. 45
51. Gage’s Cafe, Trin. 41 Eliz. 45
52. Cook’s Cafe, Trin. 41 Eliz. 46

Cafes of Pardons.

53. Franklyn’s Cafe, Mich. 35 & 36 Eliz, 46
54. Gilbert Litteton’s Cafe, Hill 39 Eliz. 47
55. Drywood’s Cafe, Pafch. 42 Eliz. 48
56. Vaughan’s Cafe, Mich. 39 & 40 Eliz. 49
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57. Wyrral's Cafe,
58. Biggen’s Cafe,
59. Hall’s Cafe,

6o. Page’s Cale,
61. nght s Cafe,
62. Specot’s Cafe,
63. Fofter’s Cafe,
64. Gooch’sCafe,
65. Sparry’sCafe,

Hill. 41 Eliz.
Trin, 41 Eliz.
Trin. 2 Reg. Jac.

Mich. 29 & 30 Ehz
Mich. 30 & 31 Eliz.
Hill. 32 Eliz.
Hill. 32 Eliz,
Mich. 32 & 33 Eliz.

Mich. 32 & 33 Elia..

49
50

5K

52
54
57
59
60
oI

Cafes of By-Laws and Ordwamef, &e.

66. The Chamberlain of Lo

don’s. Cale,
69. Clarke’s Cafe,
68 Jeffrey’s Cafe,

Mich. 32 & 33 Eliz.
Trin 38 Eliz.
Mich. 31 & 32 Eliz.

é9. The Lord Cheyney’sCafe, Mich. 53 & 34 Eliz.

0. Burton’s Cafe,

1