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Sercca ad Lacil.  Epift. 168,

fcribam, quemadmo-

dum tibi ifta cupidi-
tas difcendi, qua flagrare
te video, regenda fit, ne
ipfa impediat 5 nec paffim
carpenda funt, nec avide
Invadenda umverfa: Per
partes pervenitur ad to-
tum: Aptari onus viri-
bus debet, nec plus occu-
parl, quam cui fufficere
poflumus : Non quantum
vis, fed quantum capis
hauriendum eft: Quo
plus recipit animus, hoc
fe magis laxat, '

l LLUD tamen prius

HIS firft wil ] fet

down, (which clfe

might binder thee)
how zbc% ;Lrt 1;7( ozdc’r that
ervent Defire of Learuin
{v_lﬁicb I find to be in t/mf
Things are not every where
to be alike garbered, nor u-
niverfally all greedily fuatchs
ed: The Whole is to be ate
tained unto by Parts:* Bur-
dens muff be fitted to the
Strengthof the Bearers s nei
ther [bould we undertake
more than we are able to
etfet: Draw out fo much
as may [atisfy not thy Will
but thy Want: The very
Mind of Man, the more 1t
recerveth, the more it loofens

and freeth ufelf,

Idem.  Epifl. 45.

Le&io certa prodeft,
varia dele@tat; qui quo
deftinavit pervenire vult
unam fequatur viam, non

er multas vagetur, non
we iftud {ed errare eft.

Certainty in Reading is
profitable, Variety delight=
ful y kbe that defireth to come
to his Fourney's End, muff
purfue one Way, not wander
in many, for that is rather
to err than to go forward.

Idem ad Lucil. in Epift.

Non refert quam mul-
tos, fed quam bonos ha-
beas Libros; multitudo
librorum onerat non in-
ftruit, & fatius eft paucis

It matters not how many
Books thou haft, but how
good s Multitude of Books
do rather burden than in-
frud, and it is far better

A3 thoroughly

L4



.

thoroughly to acquaint thy- authoribus te tradere quai

Jelf with a few Authors, than  errare per multos,

to wander through many.
Fero.  Epift. 88.

Tax thyfelf at fo many  Statue tibi quot horis

ours for reading, that thou legas, non ad laborem
maylt do it rather with De- fed ad deletationem,
light than with Toill.



T0 THE

Learned READ E R.

U A tria Euripi-

des ¢ivis  pariter

atque viri boni

officia facit, Deos
colere, & qui te genuerunt
parentes, % vipus e xonds “Ea-
8@ legefque inquit com-
munesGreci ; ea quo com-
mendo tibi, (humanifiime
Letor) ut fecundum pie-
tatem ac religionem in
Deum, & unftam ejus
fereniflimam tuam Pria-
cipem, addo etiam & ho-
norem parentibus debi-
tum, proxime leges An-
gliz conmunes Jufto ob-
fequio ftudioque profequa-
ris: Nam ex omnibus
legibus (humanis dico) &

vii

and thy Pa-

rents, obferve

A HE R Eare ( "futh Honour God
Euripides) threz |

Virtues worthy our
Meditation : o

bonour God, our Fuarents
awbo begat us, % ropss T xowe's
‘Eadd@ and the Common
Laws of Greecey the like
do I fay to thee (Gentle
Reader ) next to thy Duty
and Piety to God, and ks
Anonted, thy Gracious So-
vereign, and thy Honour te
thy Farents, yield due Ke-
verence and Obedience to
the Common Laws of Eng-
land : For of all Laws (1
Jpeak of buman) thefe are
moff equal and moff cer-
tain, of greateft Antiquity,
A 4 an

the Common
Law,
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To the Learned READER.

and leaft Delay, and moft
benefictal and eafy to be
obferved 5 as, if the Model
of a Preface would per-
sit, I could defend againft
any Man that s not ma-
licious without Underfland-
ing s and make manifeft
to any of Fudgment and
Indifferency, by Proofs preg-
unant and demonfirative ,
and by Records and Tefti-
monies luculent and irre-
fragable : Sed funt quidam
faftidiofi, qui nefcio quo
malo affe@u oderunt Ar-
tes antequam pernove-
runt; There s no Feavel
in the World comparable
to Learning 5 no Learn-
ing Jo excellent both for
Frince and Subjedd, as
Knowledge of Laws s and
a0 Knowledge of any Laws
(I fpeak of human) fo
acceffary for all Eftates,
and for all Caufes, con-
cerning Goods, Lands, or
Life, as the common Laws
of England. If the Beau-
1y of other Countries &e
faded and wafted <irh
bloody Wars, thank God
Jor the admirable Peace,
wherein this Realm Fath
long  flourifhed under the
due Adminifiration of thefe
Laws : If thoy readeft of
the Tyranny of other Na-
tions, wherein powerful JI'ill
and  Pleafure  flands  for
Law and Reafon, and
2

zquifiime ille funt cers
tillim=zque, & integritatis
maxima,- minimaque mo-=
re, utiliffime denique fa-
cillimzque obfervatu. At-
que hoc, (fiquidem przfa-
tiuncule iftius pateretur
modulus) puto me, nifi
fi quis malitiofe nolit in=
telligere, adverfus quems
piam tueri pofle, idque
oftendere graviflimis ac
demonfirativis argumen-
tis, monimentis etiam &
teftimoniis clariffimis firs
miffimifque, cuicunque =-
quo eftimatori incorrupti
candidique judicii. Sed
funt quidam faftidiofi, qui
nefcio quo malo affe¢tu
oderunt artes, antequam
pernoverunt. Nulla eft
ufquam gentium marga=
rita do&rinz =quiparabi-
lis ; nulla do&trma, prin-
cipi fimul ac populo les
gum {cientia preftantior;
nulle Leges (humanas in-
telligo) ita cognitu necef-
fariz omni hominum cons
ditioni, ad omnes caufas
& judicia, de fortunis, pof~
{eflionibus, vita demgque
ipfa atque communes An=
gliz. Quod fi ceterarum
fere nationum fplendorem
ac pulchritudinem, aut
feedavit aut extinxit cru-
entum bellum, immor-
tales Deo gratias age, pro
admirabili pace, in qua
reguum hoc {ub iftarum
‘ legum-



To the Learned READER.

legum jufta adminiftra-
tione dintifime floruit:
Sin quid unquam de exte-
rarum gentium tyrannide
legeris, in qua ftat pro
ratione voluntas prepo-
tens, libido pro lege, ubi
offenfz leves (forte etiam
roprie eftimationis errore
{ufcept) venificio aut cee-
de, indi¢ta caufa, fubito
vindicant’ Jauda Deum pro
juftit’ almz tue Principis,
quz hiis 1pfis legib’ (ad to=
tius mundi admirationem)
populum {uum dei benig-
nitate in pace & profperi-
tat’ regit ; neq; vel gravif*
fime delinquentem punit
quempiam, etiam{i lefe
Majeftatis capitale crimen
admiferit, mfi fecundum
juftam & =quam in hae
lege actionem.

Quod {i in aliis regnis
obtinere quidemn videntur
leges, eas tamen malint
Judices ad injuftitiam
detorquere , quam ut of
fenfum habeant dominum

where, upon Conceit of Mif-
like, Men are fuddenly poi-
Joned, or otherwife murder'd,
and never called to anfwer 5
praife God for the Fultice

“of thy gracious Sovereign,

who (to the World's Ad=
miration ) governeth  ber
People by God’s Gooduefs,
in Peace and Profperity by
thefe Laws, and punifbeth
not the greatefp Offender
no o though bis Offence be
Crimen lafee Majeftatis,
Treafon againfi ber Sacred
Perfon, but by the juft and
equal Proceedings of Law.

If in other Kingdoms the
Laws (only) feem 10 govern,
but the Judges bad rather
mifconfirue Law, and do
Iyjuftice, than difpleafe the

King’s Humour , whereof

ix

Regem, unde Poetz il-
lud, Ad Lbitum Regis fo-

amit fententia legisy bene-

the Poet fpf{lkt’fb, Ad - Juft. Inft.
bitum Regis fonuit fen- Quod Principi
tentia legis; blefs God g]zs‘}l“’tfﬁc‘ 6
dicas (Lector) Deo pro E~ for @Queen Elizabeth, whofe =
livabetha noftra, qua fe- continual Charge to ber Fu-
cundum antiquum regni flices, agreeable with her 2E.3. cap. 8.
ipfius canonem, illud 1m~ ancient Laws, is, that for 20E.3. c. 1.
primis legum interpreti- no Commandment under the *°% 3 &%
bus & juftitiz miniftris Great or Privy Seal, Writs
fuis omnibus in mandatis or Letters, common Right
dare folet, ne intervenien- be diffurbed or delayed.
tibus quibufeung; refCrip- And if any fuch Com-
tis, epiftolis, mandatis mandment ( upon wuntrue
Surmifes )
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To thé Learned
Surmifes ) fbould  comie
that the Fultices of her
Laws fhould not therefore
ceafe to “do Right n any
Pont : And this - agreeth

with the ancient Law of

England, declared by the
great Charter, and [poken

Magna Charta 3y thy Perfon of the King,

Cap. 2g.

See the Epiftle

Nulli vendemus, nulli ne-
gabimus, aut differemus
Juftitiam- vel Rectum.

If the ancient Laws of

tothe SthRep 41, soble Ifland bad not

Fortefi 20, 39+

excelled all others, it could
not be but fome of the fe-
weral Conquerors and Go-
Yernors thereof, that is to
Jay, the Romans, Saxons,
Danes, or Normans, and
fpecially the Romans, who
(as: they juffly may) do
boaft of their Cevil Laws,
would (as every of them
might) have altered- or
changed the faime.

For ithy Comfort and En-
couragement, caft thine Eye
apon the Sages of the Law,
that have been before thee,
and- never fhalt thou find
any that bath excelled in
the  Knowledge of thefe
Laws, but bath fuck’d-from
the Brealls of that Divine

READE R

etiam fub figillo five coms=
mmi, five privato f{uo,
aut impediatur publicum
jus, aut vel tantillum dif-
feratur. Quod fi forte aliz
quod mandatum fictis ni-
xum caufis aliquando. in-
tercedat, ne propterea ju-
dices a debita juftitiz ad-
miniftratione ceflent aut
retardentur : Atque hoc
facit ex antiquo 1iftituto
Angliz, in Magna. (ut lo
quuntur ) Charta pofito,
qua fic loquentem 1nducit
perfonam  Regis , Nullt
vendemus, nullt negabimus,
-aut differemus Fulfitiam vel
Rectum.

ui fi antique leges
celeberrimz iftius Infule,
caeteris omnibus non ex-
celluiffent, fieri profecto
non poflit, quin ex tot
victoribus dominifg; cum
penes fingulos effet, five
Romani, five Saxones, five
Dani, five Normani, pre-
ciptle vero Romani, qui
de jure fuo civili merito
gloriantur, eas immutaf-
fent.

-Pone t1bi, LeCor, ante
-oculos ad folatium & ala-
critatem tuam in hoc ftu-
-dio, fapientes noftri juris
qui aliquot retro a&is fa-
culis vixerunt, neqy quen-
quam invenies qui ali
quando jura hec calluerit,
quin ab uberibus quafi di-

vina



To the Leartned R E A D ER.

vine illius: {cientiz, ho-
neftate, gravitatem, 1inte-
gritatem una fuxerit, &
fingulari. Dei beneficio ,
majori orramento familiz
pofterifque fuis extiterit,
quam quicunque cujufcun-
que profeflionis aliiy id
quod fequens pagina in
aliquibus faltem ex mag-
no numero indicabit ; ma-
nent enim indubitata &
conftans illa veritas, Fu-
fous ut Palma florebit, &
ficut Cedrus Libani multi-
plicabitur.

Horum igitur exempla,
una cum hoc tuo inftitu-
to vitz, ftudium ac vir-
tutem requirunt : Neque
enim haéenus vidi homi-
nem impura & improba
vita, follidam perfetam-
que noftri Juris {cientiam
attigifle ¢ Neqy quenquam
ex adverfo, preftantis ju-
dicii in hoc jure obfer-
vavi, qui non idem (hu-
jufmodi Magiftrum nac-
tus) honeftus fidelis, pro-
bus evaferit,

Quod i quando Jurifpe-
ritorum difcrepantes pau-
lo fententiz occurrant ,
contendite ipfi (ficut =-
quum eft) ad {cientiz ifti-
us culmen, & intelligetis
profecto, Hominum bec,
non Artis vitia sffe. Neque
enim (ut quod res eft di-
cam) difficiles propemo-
dum ac fpinofe queftio-

2

Kunowledee, Honcy, Gra-
vity, and Integrity, and by
the Goodnefs of God bath
obtained a greater Bleffing
and Ornament than any
other Profeffion io their Fa-
mily and Pofternty, as by
the Page following, takiug
Jome. for many, you may
percetve s for it s an un-

X1

doubted Truth, That the Paim g1.
Juft thall flourifh like the ver. 13.

Palm-Tree, and {pread
abroad as the Cedars of
Libanus.

Their Example and thy
Profeffion do_ require thy
Imitation :  For bitherto 1
never faw any Man of a
loofe and lawlefs Life, at-
tain to any found and per-
feit Knowledge of the faid
Laws : And on the other
Side, I never faw any Man
of excellent fudgment n
thefe Laws, but was with-
all (being taught by fuch
a Mafter) honefl, faubful,
and virtuous.

If you ‘_Olffer't]f any Di- The Caufe of
verfities of Opinions among/t gn_fe_rﬁty of
the Profeffors of the Laws, P

content you (as it beho-
veth) to be learned in your
Frofeffion , and you fhall
find, that # is Hominis
vitium non profeflionis.
And to fay the Truth, the
greateff Queflions arife not
upon any of the Rules gf

174
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‘fhe Remedy.

To the Learned READE R

the Common Law, bus fome=
times upon Conveyances and
Infiruments made by Men
anlearned ; many Times up-
on Wills intricately, abfurd-
¥y, and repugnant fet down,
by Parfons, Seriveners and
Juch otber Imperites: And
sficutimes upon AZs of Par-
Liament, overladen with Pro-
vifoes and Additions, and
many Times on a fudden
penn’d or correfled by Men
of none or wery litle Fudg-
wment 1 Law, :

If Men would take found
Advice and Counfel 1n ma-
king of their Conveyances,
Affurances, Infiruments, and
Wills 5 andCounfellors would
take Pdins to be rightly and
truly informed of the true
State of their Client’s Cafe,
Jo as thewr Advice and
Counfel might be apt and
agreeable to their Client’s
Eftate 5 and if Afls of
Parliament were after the
old Fafbion penn’d , and
by fuch only -as perfeily
knew  whar  the  Com-
mon Law was before
the making of any Af
of Parliament concerning.
that Matter, as alfo bow
far forth former Statates
bad provided Remedy for
former Mifchisfs and Dee

nes ex principiis juris os
riuntur, fed aliquando ex
imperitia hominam pac-
tiones aut inflrumenta
conféribentium ; fpius ex
teftamentis perplexis ab-
furdis, pugnantibufque,
five ab ecclefiz alicujus
rectore fa&lis, five a tabels
lione & {criba, five ab im-
perito quocung; ‘alio non-
nunquam depi%qe ex 1pfis
comitioruin inftitiitis, cau-
tionum atque additionum
mole onuftis, & vel in
pulvere ac feflinatione
confcriptis, vel a Sciolo
quopiam 1n hec genere

corretis & emendatis.
Quod {i homines in tes
ftamentis,contradib’ & in>
ftrumentis aliis conficien-
dis folidum ac maturum
judicium adhiberent; ope-
ramgq; & laborer diligens
tem 1infumerent Confiliarii
in clientum fuorim cau-
fis re&te ac limate pernof=
cendis; quo apte & ad rem
iplam accommodate ims
primis refpondeant: Et fi
leges publicis comitiis fans
citz, non nifl antiqua ras
tione {criberentur, ab iis
feilicet qui explorate moa
runt, quid de guaque re
poftulata jus regni anti:
guum preflitueryt , quo-
ufque etiam - inftituta ves
tera, malis & incommodis
illorum temporum expe-
rientia reteCtis providerint
& oc-



To the Learned READER,

& occurrerint, certe qui-
dem tam queftiones in
jure perpauce orirentur,
neque {e torquerent adeo
viri deéti, in conciliandis
aptandifque fecundum ju-
11s regulas, verbis, {enten-
tils, & cautelis pugnanti-
bus alioqui inter {& planeg;
incommodis ac ineptis.

- Quinetiam adeo certum
eft Jus noftrum fibig; con-
ftans, ut ex toto illo tem-
pore quo ftudium & in-
ftitutum hoc vitz fum
ingreflus, ne duas qui-
dem adverti queftiones
de jure hzreditatum, de
terrarum legitima confif-
catione five (ut loquuntur)
efczta alii{g; confimilibus.
Fzlices merito perhiberen-
tur artes, fi quidem primo
qui eas profitentur, fum-
ma cura ac religione in id
incumberent, ut poflent
plenam perfetamque ea-
rum cognitionem adipifci:
Deinde fiin eas nulluscen=~
foriam authoritatem, abf~
que judicio & doctrinacen-
foria in fe aflumeret,
Humanifiimi Lettores,
fecit gratus ac benevolus
vefter animus quo fuperi-
orem elucubrationum me-
arum editionem profecu-
ti & amplexi eftis, ut
quod de fecunda hac, nu-
mero caufarum aucta, pri-
us promiferam nunc ex-

fests difcovered by Experia
ence 5 then fhould very few
Queftions in Law arife, and
the learned (boyld not fo of-
ten and fo much perplex thewr
Heads, to make Attonement
and Peace by Confiruition of
Law between infenfible and
difagreeing Words, Semten-
ces, and Provifoes, as they
now do.

In all my Time, I bave
not known two Ducflions
made of the Right of D:f-
cents, of Efcheats by the
Common Law, &c. fo cer-
tain and fure the Rules
thereof be: Happy were
Arts | if their Profeffors
wounld contend , and have

a Confcience o be learned

in them, and if none bus
the Learned would take
upon them to give Fudg
went of them. '

Your kind and favour-
able Acceptation  ( gentle
Reader) of my former E-
dition, hath caufed me to
publifb thefe few Cafes in
Performance of my former
Promife, and 1 wifh 1o
you all no lefs Profit in
reading of them than I

perfwade.

Xii

Note.
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To the Learned READER.

perfwade myfelf to bave oluam; in quibus legendis
reaped in obferving. of non minorem vobis ex-
them : This only of the optofruGum, quam (ficut
Learuned 1 defire: mihi perfutideo) in colli-
gendis - ipfe perceperim,
Hoc tantum a dotis peto:

Perlege ; -fed fi quid novifti rectius iftis,
Candidus impertl ; fi non hiis utere mecum.
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PAarT II. . -

- Maxszer’s Cafe.
Pajch. 26 Eliz. Rot. 1608.

In the Common Pleas.

London f]. Rlch‘ard Manfer late of London, Yeoman, (other-
AV wife called Richard Manfer of Gillingham in the
County of Kent, Yeoman) was fammoned to anfwer to William
FPainter, E{q; of a Plea, That he render to him 40 Pounds
which he owes to him and unjuftly detains, &r. And
‘whereof the fame William, by Thomas Antrobus his Attorney
faith, That whereas the aforefaid Richard, the 6th Day of
April, in the 12th Year of the Reign of the Lady the now
Queen, at London, in the Parifh of the Bleffed Mary of ihe
Arches, in the Ward of Cheap, by his certain Writing obli-
gatory, had granted, That himfelf was bound to the fame
William in the forefaid 40 Pounds, to be paid to the fame
Willzam on the Feaft of the Lord's Afcenfion then next fol-
lowing: Yet the aforefaid Richard, tho' oftentimes there-
unto required, the faid 40 Pounds unto the fame William had
not yet rendred, but the fame to him hath hitherto refufed,
and ftill doth refufe to render; whereof he faith, That he is
the worle, and hath Damage to the Value of Ten Pounds,
and thereof he bringeth Suit, &c. And he produces here
in Court the aforefaid Writing, which doth teftify the faid
Debt, in the Form aforefaid, the Date of which is the Day
and Year abovefaid, ¢c. \ ’
- And the forefaid Richard, by Fobn Cooke his Attorney,
~comes and defends the Force and Injury, when, ¢fc. and
prayeth Oyer (hearing) of the Writing aforefaid ; and itis
read to him, @c. And he alfo prayeth the hearing of the
Endorfement of the fame Writing, and ’tis read unto him
in thefe Words. The Condition of this Obligation is fuch, That
whereas the within boupden Richard Manfer, 424 John Manfer
bis Son, by their Deed of Feoffment, bearing the Date of this
Obligation, have given, granted and confirmed, unto the within
named William Yainter, 4nd bis Heirs, all that Parcel of Woods
land called Southwood, containing by Eftimation Ten Acres, be
it more or lefs, lying together in the Parifb of Gillingham with=
in faid, and Bedherft in the County within faid, 10 the Lends of
one Thomas Kemfley, towards the Eaft, Weft, 4nd North,
and to the King's Highway towards the South, adjoyning as by
the Jame Deed more at large it appearcth, if the fzid William
Painter, 4sd bis Heirs, /ballBand way at all Times here-
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afier, bave, bold and enjoy all the forefsid Parcel of Woud-
land, with the Appurtenances, difcharged or faved harmle/s,
of and from all and every former Bargain, Sale, Gift, Grant,
Leafe, Right, Fointure, Dower, Rent-Charge, and all other
Things and Ipcumbrances whatfievery bad, made, or fuffered
10 be dome by the faid R, Manfer, or bis Heirs or Affigns: And
alfo if the faid R, Manfer, and J.Manfer bis Son, and their
Heirs, and the Heirs of cither of them, do at all Times here-
aftery upon Requeft to them or any of them made, at the only
Cofts and Charges of the faid W. Painter, his Heirs and Af-
Jigns, make, feal, deliver, acknowledge, and do all and every
fuch further reafonable ALt and Afls; Thing and Things, De-
vife and Devifes in the Law, as [ball be reafonably devifed or
required 10 be done by the faid W.Painter, bis Heirs or Affigns,
or bis or their Council learned in the Law, for the further Af-
Jurance; Surety, and fare making of the aforefaid Parcel of
Woodland, with the Afpurtenances, unto the f42d W, Painter,
bis Heirs and Affigns : That then ihis prefent Obligation 1o be. -
woidy or otherwife to remain in bis Force and Virtue. Which
being read and heard, The faid Richerd faith, That the
aid William ought not to have his A&ion againft him, be«
caufe he faith, That the aforefaid Willigm, from the -Time
of the making of the Writing aforefaid, until the Day of
the bringing of the Original Writ of the faid Willism, that
is to fay, the 16th Day of Oflober, in the 24th Year of
the Reign of the now Queen, had, held, and enjoyed, 21l
the faid Parcel of Wood, with the Appurtenances, called,
Southwood, in the Condition aforefaid above fpecified, kept,
free of and from all and fingular former Bargains, Sales,
Gifts, Grants, Pemifes, Rights, Jointures, Dowers, Rent~.
Charges, and from all other Charges, and Incumbrances.
whatfoever had, made, or fuffered to be made, by the faid
Richard Manfer, his Heirs or Afligns, according to the Form
and Effe@ of the Endorfement thereof. And the faid Richard
Manfer turther faith, That after the making of the Writing
aforefaid, and before the Day of the bringing of the Original
Writ aforefaid, that is to fay, the tenth Day of April, in the
24th Year of the Reign of the faid Lady the now Queen,
The aforefaid William Puinter, at Gillingham in the County
of Kent, devifed in Writing, by a certain. Writing of Re-
leafe, between the faid Willeam Painter, and him the faid."
Rich. Manfer, and the aforefaid Fobn Manfer, and then and
there required the faid Richard, and the faid Jobn, that they
would feal and deliver the faid Writing as their Deed, where
upon the faid Rachard, the faid Writing at Gillingham afore-
faid, fealed and delivered as the Deed of the {aid Richard, to
the 'aforefaid William. And further the faid Richard faith,
that the faid Jobn, Son of the faid Rickard, in the Condition
aforefaid named, upon the Requeft of the faid Willzam,
made to the faid Fobn, to feal and deliver that Writing as
his Deed, vpon the fhewing of the faid Writing of Rel‘ea}'q
- N = " T o
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fo devifed, becaufe the faid Fohz was not lettered, and could
not read, nor difcern the Contents, or Matter of the faid
Writing at Gzllingbam aforefaid, then required of the faid
William Painter, the Writing aforefaid, to be delivered un-
ta him, to fhew the fame to 2 Man learned, who could read
the faid Writing to him: So that he upon the reading of
the Contents of the Writing aforefaid, might inform him-
felf, whether that Writing were made according to the Te-
nor of the Condition aforefaid,  or not; and. the faid Fobn,
faid then and there, that he would feal and deliver chat
Writing, if that Writing were according to the Tenor of
the Condition aforefaid ; but the faid William, then and there
refufed to deliver to the faid Fohn, the Writing aforefaid, to
fhew to a Man learned in the Law, who could read the fame
to the faid John: By Reafon of which, the faid F#hn did
not feal, nor deliver the Writing aforefaid to the faid Wil-
Jiam, upon the Requeft of the faid Willism, in Manner and
Form aforefaid made: And the aforefaid Richard Manfer
further faith, That from the Time of the making of the
Wiriting aforefaid, until the Day of the bringing of the
Wirit aforefaid, there were not any other or farther A& or
A&s, Devife or Devifes by the faid William, or his Counfel
lzarned, devifed, and required to be done to the aforefaid
Willzam Painter, for the further Affurance, Security, and fure
making of the aforefaid Parcel of Wood with the Appurte-
nances, by the faid Richard Manfer, and JFobn Manfer, or
either of them, to the aforefaid William Painter, his Heirs and
Affigns, according to the Form and Effe& of the Condition
aforefaid to be done, and this he is ready to averr, whereup-
on he prayeth Judgment, if the faid William his A&ion afore-
faid againft him, ought to have. And the faid William faith,
that the Plea of the faid Richard, in Manner and Form above
pleaded, is not fufficient in Law to bar the faid William, to
have his A&ion aforefaid againft the faid Richard, and that
he to that Plea in Manner and Form aforefaid pleaded, need-
eth not by the Law of the Land to anfwer, and this heis
ready to aver, whereupon for Default of a fufficient Plea in
this Particular, the faid Willizm demandeth Judgment, and
his Debt aforefaid, together with his Damages, by Occafion
of detaining his Debt to be adjudged unto him, ¢e. And the
faid Richard, forafmuch as he fufficient Matter in Law, to
barr the aforefaid William of having the A&ion aforefaid,
againft the faid Richsrd hath above alledged, which he is
ready to aver, and which Matter the faid William doth not
deny, nor to the fame in any Manner anfwer, but the fame
Averment to admit, doth altogether refufe, he as before dg-
mandeth Judgment, and that the faid Willtem from having his-
Agion atorefaid, againft him the faid Richard be barred, ¢c.
And becaufe the Juftices here will advife of and upon the Pre-
mifles before they give Judgment, Day is given to the Parties
aforefaid thereot until the Day after the Holy Trinity, to };162'”:
_ B2 their
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their Judgment, ¢r. Becaufe, the faid Juftices here,. thereof
not yet, ¢#c. At which Day here come, as well the faid Wil-
liam Painter, as the faid Richard Manfer, by their Attorneys
aforefaid; and becaufe the Juftices here will further advife of
and upon the Premifles before they give Judgment, further
Day is given thereof to the Parries aforefaid, until in eight
Days of St. Michael, to hear their Judgment, becaufe the
faid Juftices here thereof not yet, @c. At which Day come
as well the faid Willzam Fainter, as the faid Richard Manfer,
by their Attorneys aforefaid; and upon this the Premiffes
being feen, and by the Juftices here fully underflood, it feemed
to the Juftices here, that the aforefaid Plea of the faid Richard
Manfer above in Bar pleaded, is not fufficient in Law ‘to
bar the faid William to have his Action aforefaid againft the
faid Rishard Manfer, as the faid William Painter above hath
alledged : Therefore it is granted, that the faid Willzam
Painter, recover againft the faid Richard Manfer his Debt
aforefaid, and his Damages, by Occafion of detaining of his
Debt, to 20 Marks to the faid Wrllzem, with his Affent by
the Court here adjudged, and the aforefaid Richerd in
Mercy, ¢c. Afterwards, that is to fay, the 1oth Day of
Fune, 'in the 28th Year of the Reign of the now Queen,
came into Court here the faid William Painter by the afore.
faid Thomas Antrobus his Attorney ; and by a fpecial War-
rant made to him in this Behalf, acknowledged that he is
fatisfied of the Debt and Damages aforefaid; therefore let
the faid Richard bhe acquitted of the Debt and thofe Da-
mages, &, }

MANSER’s
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Manser’s Cafe.
Pafch. 26 Eliz. Rot. 1608,

In the Common Pleas.

BETWEEN Printer and (4) Manfer, the Cale was () Moor 18
thus: Painter brought an Agtion "of Debt upon an }3Se B
Obligation againft Manfer, and the Defendant pleads the 4 Leon. 6z
Obligation was with Condition, fr. That whereas the De-

fendant had enfeoffed the Plaintiff of certain Lands, if the

Plaintiff fhall at all Times following enjoy thofe Lands
difcharged, or otherwife kept indempnified from all Incum-

brances, ¢7c. and alfo if the Defendant and Fohn Manfer ‘
his (b) Son, fhall do all A&@s and Devifes for the better Af= () 3 Bult. 3e.
furance of thofe Lands to him, as by the Plaintiff or his

Council learned in the Law fhall be devifed, that then the
Obligation fhall be void ; and pleads that the Plaintiff had

enjoy’d th@faid Lands difcharged and kept indempnified

from all Incumbrances, ¢, and that the Plaintiff devifed

a Writing of Releafe to be made by the Defendant and

Fohn his Son, to the Plaintiff, which the Defendant did feal

and deliver as his Deed; and becaufe his Son was not let-

tered, and could not read, the faid Fobn prayed the Plaintiff
-to deliver it to him, to be thewed to fome Man learned in

the Law, who might inform him if it was made according

to the Condition; and faid further, that if it was according

to the Condition, he would deliver it, which the Plaintiff re-

fufed ; wherefore he did not deliver ir, as it was lawful he

Thould not: Whereupon the Plaintiff demurred ; and it was
“adjudged for the Plaintiffi In this Cafe three Points were

refolved, (1.) That if a Man not lettered be bound to

make a Deed, he is not bound to feal and deliver any

Writing tenderd to him, unlefs fome Body be prefent

who can (¢) read the Deed to him, if he requires the Wri- pott. 5. b.
ting to be read to him; and if the Deed be in Latin, French, (;} ok z;;’"
or other Language ( which the Party who is to execute
the Writing doth not underfiand ) in fuch Cafe, if the

B3 Party
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Party demands that one fhould read and interpret the Wri-
ting to him, and none be prefent that cgn read and expound
the Tenor of the fame in that (¢) Language that the Party
who is to deliver the Deed underftands, there the Party may
well refufe to deliver it. So it is although the Man can
read-(b), yet if the Deed be indicted in Latin, French, or other
fuch Language as the Party who is to execute cannot undere
fland ; if he demands that the Writing be (¢) read or expouns
ded to him in fuch Language as he may underftand it, and no
Body be there to do it, the Party may refufe to deliver it.
And it is to be obferved, quid (d) ignorantia eff duplex, viz,
falti & juris ; @ rurfum ignorantia falli (quoad rem. no
Sfram attinet)- eff duplessy videlicet, lellionis & lingues Note,
Reader, that Ignorance in Reading, or Ignorance of the Lan-
guage, que funt ignorantie falli, may excufe; but as is coma
monly faid (¢), Iivnomzz'/z juris non excufat: tor notwithftand-
ing it was faid there, that altho’ the Party might read, and
underfland the Language alfo in which the Writing was made,
yet he might not know the Senfe and Operation of the
Words in Law, and whether they agree with the Condition
of his Obligation or not; and therefore grima facie fome of
the Juftices did feem to hold, that in fuch Cafe the Party
fhall have (f) reafonable Time to fhew the Writing to hig
Council learned in the Law, to be inftruéted by them whe-
ther it be according to what he is bound to do, and namely
when there is no Time limited, in which it is- to be done, fa
as in regard that the other Party might requeft the doing of
it when he pleafed, it is not poflible for the Party to have hig
Council at all Times with him : and therefore it {eems rea-
fonable, prima facie, that the Party fhall have reafonable
Time, as is aforefaid: But at laft, upon the VieW of the Re
cord of a Judgment in this Coust, A4n. 16. Eliz. in the Time
of the Lord Dyer, between Six Anthony Cook and Wotton, that
upon fuch Requeft made to Sir dnthony Cosk (g) by Woiten,
to feal an Indenture, Sir Anthony, who was not learned in
the Law, was obliged to feal it peremptorily at his Peril, and
could not obtain convenient Time to confult upon it with his
Council; hereupon it was refolved in the Cafe at the Bar

+ according to the faid Judgment. See the Cafe now reported

by the Lord Dyer. And it was faid, that the Cafe at the
Bar was fironger than that of Six Anthony Coek; for in this
Cafe the Def. obliged himfelf] that his Sen, who was a Stran=

* ger to the Obligation, thould do, @¢. 1In which Cafe he has

undertaken that his Son fhall do it at his Peril; for he that
is obliged, undertakes more for a () Stranger than for
himfelf, in many Cafes. Fide (i) 33 H.6.16.b. 36 H.6. 8,
2F. 4. 2. 15E.4.95.b. 22E. 4.°43. and 10 H.7.14. b,
It was refolved that the Pleading- was infufficient ; for
he hath pleaded, That the Plaintiff had enjoyed the Land

| o 77 difcharged
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difcharged and kept harmlefs from Incumbrances, where he (2) Cr.Jac.
ought to have fhewed how: So if he had (%) pleaded, Y b

That he had faved him harmlefs, he ought to have fhewed Moor 857, Hob. ,
how; but in fuch €afe, if he had pleaded in the negative, ;3; 5, - Eb

T . . . . 35 393, 477
Non fuir damnificatus, there it is otherwife. Secdndly, He 9§4’91£3Cr.(,.'ln
hath pleaded, Quod guoddam (b) feriptum relaxationis was gy ieﬁﬂf's";f’b‘
fealed and delivered, and doth not fhew whether the Releafe gi'é’hs H.7,8
concerns the Land ‘mentiofied in the Condition, and for Plowd. 7.0,
all thefe Caufes the Plaintiff had Judgment to recover. 33. b, Co. Lit.'
Note Reader, There is great Reafon, that the Writing 3358, .0V5
fhould be expounded in fuch Language; that the Party may Condiionass.
underfiand it, although he could read, becanfe by the Law 5.2 3 Leon. 71
he is at his Peril to (¢) deliver it prefently upon Requeft, Winch. 5.
. . . . 1 »
.-fmd hath not Time to confult upon it with Council learned 2 Rol. f{’eé.sx 595
in the Law, 488. Dogrin.
1 - Placi. 58, 270,
40 E. 3. 20.2.
Moor 3. pl. 9.
Bro, Cond. 185
3 Mod. 252.
5 Mod. 243.
(4) Moor 183.
(cg Cr, ElL 90
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| Hill. 26 Eliz. Rot. 1038,

~

In the Cémhon Pleas.

(a) GOddard, Adminiftrator of Fames Newton, broughs
an A&ion of Debt againft Fobn Denton upon a Bond

.made to the Inteflate, bearing Date 4 April, 24 Eliz. The

Defendant pleaded, That the Inteflate died before the Date
of the Bond, and fo concluded, that the faid Writing was
not his Deed, upon which they were at Iffue; the (b) Jury
found that the Defenc .nt did deliver it as his Deed, 30 Fuly,
Anno 23 Eliz. and found the Tenor of the Deed in hac vers
ba, Noverint Univerf, &c. dat. 4 Aprilis, Anno 24 Eliz.
and that the Inteflate was living 30 Fuly, 23 Elzz, and that
he died before the faid Date of the Bond: And prayed the
Advice of the Court, Whether this was {¢) the Defendant’s
Deed. And it was adjudged by Anrderfon Chief Juftice,
Windham, Periam and Walmefly, That it was his Deed, and
the Reafon of their Judgment was, That although the O-
bligee in Pleading cannor alledge the Delivery before (d) the
Date, as it was adjudged in 12 i7.6,1. (¢) which Cafe was
affirmed to be good Law, becaufe he is eftopped to take an
Averment againft any Thing expreffed in the Deed, yer the
Jurors, who are fworn to fay the Truth, fhall not be eflop-
ped, for an Eftoppel is to conclude one to fay the Truth
and therefore Jurors cannot be eftopped, becaufe they -are
fworn to fay the Trath. Pide (f) 1 H. 4. 6. b. 35 A4f.8.
17 E. 3, 6. Plowd., Comm. 515, 2. but if the Eftoppel or Ad-
mittance be within the fame Record in which the Iffue is
joined, upon which the Jurors fhall give their Verdi&,
there they cannot find any Thing againft that which the
Parties have affirmed and admitted of Record, although the
Truth be contrary ; for the Court may give Judgment
upon a Thing confefled by the Parties, and (g) Jurors
are not to be charged with any fuch Thing, but on-
ly with Things in which the Parties differ. 7ide 28

Afl:
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Al 34. 9 H.6,37.4.b. 3 & 4 Phil. & Mar. Dyer (&) 147. (2) Dyer 34w
And theg(b) Dagte of a Deed is not of the Subftance of a ?li.)'%.o.Lit. 6.2
‘Deed; for if it hath no Date, or hith a falfe or impoffible 45b; 2 Rol-845.

Date, as the thirtieth Day of February, yet the Deed is Mod. Kep. 180
good ; far there are but three Things of the Effence and 3%
Subftance of a Deed, that is to fay, Writing in Paper or Plowd. 231.b.
Parchment, Sealing and Delivery, and if it hath thefe three, ‘}9]‘(;,,2';5:'"73'
although it wanted, In (c) cujus rei sefiimonivm figillum fuum }-arch;s& Cr.
appofust, yet the Deed is fufficient, for the Delivery is as ne- 15 o 15s,

ceflary to the Effence of a Deed, as the puttixi% of the Seal 1 Brownl. 110,

to it, and yet it need not be contained in the Deed, that it IIC;?O; o b.

was delivered. And note, the Order of making a Deed is, () Moor3.
. . ) . 4 . Co.Lity 6. 2. 7.24
firft to write it; then to feal it, and after to deliver it, and 210.b.">Inft/7s;
therefore it is not neceffary that the Sealing or Delivery be Keilw. 34.b.
N . . . 70.b. 2 Rol. 214
mentioned in the Writing, forafmuch as they are to be done 2.. Perk.27. b.

after. And fo it was faid it was refolved in Henry the fgsa' kg
Eighth’s Time. See Reader 40 E.3. 2. 4. and an Opinion ga. 8. 7 H.7

7 H.7. 14. 4. to the contrary ; but fee the Cafe cited in the 14 L)

Time of H.8. now reported by the Lord Dyer (d) 28 H. 8. pl. 113 22. pl.
19. and believe, Reader, the late Judgments are grounded ;45 %;g:‘sjf‘
upon full and pregnant Reafon. And when a Deed is deli- 302 0ld. Benll
vered, it takes Effe& by the Delivery, and not fromthe Day 377 Q'35
of the Date. And therefore be the Deed without Date, or Statham Obliga-
of a falfe or impoffible Date, yet the Deed is good. Second- () byer 1.
_ly, By this Judgment it is to be obferved, That if a Man pl a3

bring an Aéion of Debt, and declares, That the Defendant
4 April, 24 Elzz. made a Bond, bearing Date the fame Day
and Year, and the Defendant pleads Non ¢ff faltum, and it i
is found thdt the Deed was (¢) delivered at another Day g;’f;“wcf"]‘:'c_
before or after the Day which the Plaintiff hath declared, 136. Hob.73.
that yet Judgment fhall be given for the Plaintiff, foraf- 34 Salk 463
much as the I%at,e is not marerial, and the Defendant cannot
be twice charged. And many Times Bonds are delivered at
other Days than they bear Date. So it appeareth by this
Judgment, that the miftaking of the Date of the Bond fhall

not hurt, upon Non eff faltum pleaded.

THOROUGH-



¢ Co.5.bi

Peclaration m
Frefpals,

With a Conti-
suendoe

Plea ro Part Not
Guilty.

"To other Part 2
Speciai Bawe

SRR S PartIL

—

"THOROUGHGOOD's Cyfe.
Trin. 24 Eliz. Rot.928. :

I the Comhaon Pleas.

Fil’ﬂiér.

Effex . JAZILLIAM GOLE, late of Great Parington;
¥V in'the County aforefaid, Gent. was attached to
anfwer to Welliam Thoroughgood, of aPlea, wherefore withForce
'and Arms, the Clofe and Houfe of him the faid Will. Thoreygh-
ood, atGreat Paringtom, he brake, and his Grafs there to the
‘%/alue of 20/. growing, with certain Cattle trod down and
confumed,. and other Harms to hint did, to the grievbus Da«
mage of him the {aid Will. Thoronghgoed, and againft the Peace
of the Lady the now Queen, ¢&'v, And ‘whereupon the faid
Will. Thoroughgood, by Will. Aylefbury his Attothiey, -complaina
eth, That the aforefaid Will. Cole, the i2th Day of Ocleber, id
the 23d Year of the Reign of the Lady the now Queen, with
Force and Arms, the Clofe and Houfe of him the faid Will
Thoroughgood, at Great Parington aforefaid, brake, and his
Grafs tw the Value, ¢fe, there late growing, with certain
Cazrtle, that is to fay, Horfes, Cows, Hogs and Sheep, did
eat, tread down and confume, the Trefpafs aforefaid as to
the feeding, treading down and confuming of the Grafs afore-
faid, from the aforefaid 12th Day of Oéfeber, in the 23d Year
abovefaid, until the Day of the bringing of this Writ Ori-
ginal of him the faid Will. Thoroughgood, that is to fay, the
6th Day of November then next following, at divers Days and
Terms continuing, and other Harms, ¢jz. to the grievous Da-
mage, ¢'c. and againft the Peace, ¢fc. and whereupon he faith,
he is the worfe, and hath Damage to the Value of 40/l and
thereof he bringeth Suit, c. And the aforefaid Will, Cole
by Tho. Reynolds his Attorney, cometh and defendeth the
Force and Injury, when, ¢rc. And as to the coming with
Force and Arms, he faith, That he is not guilty thereof, and
of this puts himfelf upon the Country, and the aforefaid
Will. Thoroughgood likewife. And as to the reft of the Trel-
pafs aforefaid, above fuppofed to be done, the faid Will. Cele
faith, that the aforefaid Will. Thoroughgood ought not to
have his A&tion againft him, becaufe he faith, that the Clofe
and Houfe aforefa1d, as alfo the Places in which it is fuppofed
the Trefpafs aforefaid to be done, are, and at the Time of the

Trefpafs
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Trefpafs aforefaid, above fuppofed to be done, were one Mef=
fuage and two Acres of Meadow with the Appurtenances cals
led Nzchols Tenement in Great Parington aforefaid 5 which Te-
nements, with the Appurtenances are, and at the aforefaid
Time of the Trefpals aforefaid, above fuppofed to be doue,
were the Soil and Freechold of him the faid Will. Cole; for
which, the aforefaid William, at the aferefaid Time in which,
@. the Clofe and Houfe aforefaid, as his Clofe and Soil, and
Freehold of him the faid William, into the fame Mefluage,
and two Acres of Meadow, with the Appurtenances, brake,
and the Grafs of him the faid Will. Cole, being his own,
there growing, with his Cattle did, tread down and confume
as-it was lawiul for him to do; and this he is ready to aver;
whereupon he demandeth Judgment, whether that the afore-
faid Will. Thoroughgood his Action aforefaid againft him ought
to have, ¢c,

. And the aforefaid Will. Thoronghgood faith, That he for any Replication with
Thing before alledged from having his A&ion aforéfaid ought 2 1o Affiza-

not to be barred, becaufe he faith, that the Clofe and Houfe,

and alfo the Places in which the Trefpafs aforefaid, whereof &

he above maketh Complaint, was, are, and the Time of the
Trefpafs aforefaid done. were one Mefluage called Burrowes,
g:lght Acres of Land, called the Great Weft-ficld, four Acres of

and called Diggins Holme, and fix Acres of Land called
Grovefield, with the Appurtenances, in Great Paringdon afore-
fzid, (others then the aforefaid Mefluage, and two Acres of
Meadow with the Appurtenancess called Nichols Tenements,
in the Bar of the aforefaid Wall, Cole above fpecified) and this
he is ready to aver, wherefore inafmuch as the faid Wzll, Cole,
to the Trefpafs aforefaid, in the Tenements aforefaid, with
the Appurtenances of new Aflignment made, doth not an-
fwer; the aforefaid Will. Thoroughgood demandeth Judgment
and his Damages by Occafion ofg that T'refpafs, to be to him

Co. 1462,
ofte 1810 be

adjudged, ¢&c, ~ And the aforefaid Will. Cole, as to any Tref- Refoinder caimt

¥afs in the aforefaid Tenements of new now afligned, above
uppofed to be done, he faith, That the aforefaid Wall. Tho-
roughgood his A&ion againft him ought not to have, becaufe
he faith, That long before the aforefaid Time of the Trefpafs
aforefaid above fuppofed to be done, That the aforefaid Wi/l
Thoroughgood, was {eized of the faid Tenements with the Ap-

urtenances of new affigned in his Demefn as of Fee; and
g) thereof being feized, before the aforefaid Time in which,
¢c. A Fine was 'levie& in the Court of the Lady the now

Queen here, that isto fay, at Weffminfler, in cight Days of
" St. Hillary, in the 10th Year of her Reign, bctore Fames
Dyer, Rich.Wefton, Fohn Walfb and Rich, Harper, then Juftices,
and afterwards from the Day of Eaffer, in 15 Days then next
following, granted and recorded before the fame Juflices, and
other the Queen’s faithful People then and there prefent, be-
tween Will. Chicken and Eliz, his Wife, Pliincifls, and the
aforefaid Vi, Thoroughgood and Aznes his Wi'e, Deforcients,

(V]
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of the Tenements aforefard with the Appurtenances amongft
other Things, by theNames of one Meffuage, one Garden,
45 Acres of Land, five Acres of Meadow, ten Acres of Pa-
fture, and four Acres of Wood, with the Appurtenances, in
Great Parington and Roydon, whereof a Plea of Covenant was
fued between them in the faid Court here, That is to fay,
that the aforefaid Will. Thoroughgood and Agnes his Wife, ae-
knowledged the Tenements aforefaid to be the Right of the
{aid Will. Chicken ; as thofe which the faid Will. and Eliz. had
of the Gift of the aforefaid Will. Thoroughgood and Agnes, and
them remifed and quit claimed from them the faid Willian
and Agnes, and their Heirs, to the aforefaid Will. Chicken
and Elizabeth, and the Heirs of the faid Willtem for ever,
which Fine in Form aforefaid levied and had, was levied,
to the Ufe of the aforefaid Will. Chicken and Elizabeth, and
the Heirs of the faid William for ever. By Virtue of which
f2id Fine the aforefaid Will. Chicken and Eliz, were feifed of
the Tenements aforefaid, that is to fay, the faid Will. Chicken
in his Demefn as of Fee, and the aforefaid Eliz. in her De-
mefn as of Freehold for the Term of her Life. And the faid
Will, and Eliz. fo thereof being feized, before the aforefaid
Time in which, ¢c. of the faid Tenements with the Appur-
temances, enfeoffed one Edw. Turner, Efq; to have to him
and his Heirs for ever. By Virtue of which Feoffment the
aforefaid Edw, was of the Tenements aforefaid, with the
Appurtenances, feized in his Demefn as of Fee, by which
the faid Wi/l, Cole, as Servant to the faid Fdward, and by his
Commandment, at the aforefaid Time in which, &r. the
Clofe and Houfe aforefaid, as the Clofe and Houfe, Soil and
Freehold of the faid Edward his own, brake, and the Grafs
aforefaid, as the proper Grafs of him the faid Edward, in the
Tenements aforefaid, with the Appurtenances, of new affign-
ed, then growing, with his Cattle aforefaid, eat, trod down
and confumed, as it was lawful for him to do: And this he
is ready to aver ; whereupon, he demandeth Judgment, if
the aforefaid Will. Thoroughgood his A&tion aforefaid againft
him ought to- have, &c. And the aforefaid Will. Thorough-
good, as to the aforefaid Plea of the aforefaid Will. Cole to the
Trefpafs aforefaid, in the Tenements aforefaid, with the Ap-
purtenances of new A/fignment made above in Bar thereof
pleaded, faith, That he for any Thing in the faid Plea be- -
fore alledgeth from the having his A&ion aforefaid, ought
not to be barred: Becaufe he faith, That the aforefaid Fine
was had and levied to the Ufe and Behoof of the aforefaid:
W:ll. Chiclen and Elizaleih, and the Heirs of the faid Wil-
liur:, upon the Condition that the aforefaid Will. Chicken and
Eliz. and the Heirs and Affigns of the faid 1V2/]. Coicken, well
and truly thould deliver and pay to the faid Wzl Thorough-
good and Aynes, and their Execators and Affigns, 8/, of
good and lawful Money of Engiand, 12 Buthels of Wheat,
anl 12 Buhels of Malt at the Manfion-houfe called Bar-

rowes,
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rowes, in Parington aforefaid, yearly, during the naturil
Lives of them the faid Will. Thoroughgood and Agnes, and
the longer liver of them, at the f‘geaﬁ of St. AMichael the
Archangel, and the Feaft of the Annunciation of the Bleffed
Mary the Virgin by equal Portions; and alfo upon Condie
tion, That the aforefaid Will. Chicken and Eliz. and their
Heurs, k.<ecctors or Afligns,’ fhould pay to the faid Wiil. Tho-
roughzood and signes, their Executors, Adminiftrators or Af-
figns, 76 I. 135, and 44d. of like lawful Money of England,
at the aforefaid Manfion-houfe called Barrowes, in Form fol-
lowing, that is to fay, at'the Feaft of St. Michael the Arch-
‘angel, in the Year of our Lord God 1568, 3/ 6. and 84.
and {o at the Feaft of St Michael the Archangel, at the
Manfion-houfe aforefaid, 3/. 6s. and 84. yearly, until the
aforefaid Sum of 76/ 13+ and 4d. thould be fully fatis-
fied and paid; and for the not Payment, doing and per-
forming of the aforefaid Conditions, according to the true
Intents and Meanings of the fame Conditions, the aforefaid
Fine, and other the Conveyances of the Premiffes aforefaid
then to be made, were to be to the Ufe and Behoof of them
the faid Will. Thoroughgood and Agnes, as in their former E-
ftate, by Colour of which Fine, the aforefaid Will. Chicken
and Elizabeth, were feized of the Tenements aforefaid with
the Appurtenances of new afligned amongft other Things,
that is to fay, the aforefaid William in his Demefn as of Protefiation. ]
Fee, and the aforefaid Elizabeth in her Demefln as of Free-
hold for Term of her Life, upon the Conditions aforefaid,
And further the faid William Thoroughgood, by Proteflation,
that the faid Will. Chicken and Elizaberh did not pay, do of pyes nor pere
perform any Thing according to the Form and Effet of the mance, ‘
Conditions aforefaid, for Plea faith, That the aforefaid Will.
Chicken and Elizabeth, or either of them, did not pay
to the faid Will. Thoroughgood and Agnes, or either of them,
3. 6s. 8d. of good and lawful Money of England, at
the iFeaft of St Michael the Archangel, in the 18th Year
of the Reign of the faid Lady the now Queen, which
to them at the faid Feaft of St. Michael, they ought to
have paid according to the Form and Effe& of the afore-
faid firft Condition, by which, the aforefaid Will. Thoroygh-
good, by Virtue of the Fine aforefaid, and by Force of a
certain A& made and provided in Parliament, of the Lord
Henry the 8th, late King of England, holden at Wefiminfler,
the fourth Day of February, in the 27th Year of his Reign, of
- transferring Ufes into Poffeffion, was feifed of the Tenements
aforefaid, with the Appurtenances of new afligned amongft
cther Things in his Demefn as of Fee ; and in the Tenements
aforefaid of new afligned, entred, and the aforefaid Will. Cole,
the Day and Year in the Declaration aforefaid above fpeci-
fied, with Force and Arms, & the Clofe and Houfe of
bim the faid Willzam Thoroughgood in the aforefaid Tene-
ments of new afligned, broke, and the Grafs aforefaid
there
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there then growing, with his Cattle aforefaid, wis eaten,
trod down, and confumed, as he the faid William againft
him complaineth ; and this he is ready to aver : Wherefore,
inafmuch as the faid Will. Cole, doth acknowledge the Trefw
pafs aforefaid in the fame Tenenents of new affigned, done
as abovefaidy the faid WilL Thoroughgood demandeth Judge
ment and his Damages, by the Occafion of that Trefpafs to
be to him adjudged, ¢&'c. And the aforefaid Will. Cole, by
Proteftation, that the Fine aforefaid was not levied to the
Ufe of the faid Will. Chicken and Elizabeth upon the Con-
ditions aforefaid, as the aforefaid Will. Thoroughgood hath
above alledged, for Plea faith, That after the Fine aforefaid
levied, that is to fay, the fecond Day of Sepzember, in the
18th Year of the Reign of the Lady the now Queen, at
Great Parington aforefaid, the aforefaid Will. Thoroughgood,
by his Writing of Releafe, which the faid Will. Gole, with
the Seal of the faid Will. Thoreughgood {ealed, brings here
into Court, whofe Date is the fame Day and Year, by the

+ Name of Will. Thoroughgood of Hunflon in the County of

Hertford, Yeoman, remifed, releafed, and for him and his
Heirs for ever, - quit-claimed, to the aforefaid Will. Chicken,
by the Name of Will. Chicken of Hunfdon aforefaid, Yeoman,
all and all manner of Conditiens, Entries for Conditions
broken, and Demands whatfoever, from the Beginning of
the World unto the Day of the Date of the faid %Vrfiting of
Releafe: And this he is ready to aver, whereupon as at
firft he demandeth Judgment ; jand that the aforefaid Will.
Thoroughgood be barred from having his A&ion aforefaid
againft him, ¢&c. And the aforefaid Will. Thoroughgood faith,
That he is a2 Layman, and unlearned, and that at the Time
of the makingof the Writing of Releafe above fuppofed to
be'made, divers Arrearages of the aforefaid yearly Payments
above recited in Form aforefaid to be paid, were in arrear,
and that the aforefaid Wiriting of 'Releafe was then read
and declared to him, as & Wriring of Acquittance of all
Arrearages of Monies (to him in Form aforefaid to be paid)
at that Time to the faid Will. Thoroughgood, being behind and
unpaid, only : By which the faid Will. Thoro:3hs00d believing
that Writing to be 2 Wriring of Acquittance of the Arrear-
ages of the Monies aforefaid only, fealed and delivered the
fame Writing to the aforefaid Will. Chicken, and fo the
faid Will. Thoroughgood faith, That the faid Writing into
Court here brought, containing in itfelf, him the faid Wil
Thoroyghgood, to have remifed, releafed, and for him and
his Heirs for ever quit Claimed, to the aforeaid Will. Chicken,
all and all manner of Conditions, Entries for Conditions
broken, and Demands whatfoever, from the Begining of the
World, until the Day of the Date of the faid Writing of re-
leafe, is not his Decd; And he prayeth that this may be.en.
quired of by the Country; and the aforefaid Will, Cole like-
wife, Therefore it is commanded to the Sheriff, that he caufe

fo
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to come from the Day of the Holy Trinity, in 3 Weeks, 13
&ve. By whom, @¢. And who neither, @, To Recognize,
&c. Becaufe as well, &c. Afterwards the Procefs was con-
tinued between the Parties aforefaid, of the Plea aforefaid,
by Jurors. put between them in refpite here, until this Day,
that is to fay, the Morrow of St. Masrtzn, in the 25th Year
of the Reign of the Lady the now Queen. And now at
this Day, come as well the aforefaid Will. Thoroyghgood, as
the aforefaid Will. Cole, by their Attornies aforefaid, and the.
Jurors; thereof” impannelled likewife come, who two fay the
Truth of the Premiffes, (being chofen, tryed, and fworn)
fay upon their Qath, That the aforefaid Will. Thoreughgoad,
is a Lay-man, and unlearned, and-that diversArrearages of the
yearly Payments aforefaid, to the aforefaid Will. Thirough-
good, at the aforefaid Time of making of the aforefaid Writ-
ing of Releafe were unpaid, and alfo that the faid Writing
of Releafe, at the Time of the Sealing thereof, was not read to
the aforefaid Will. Thoroyghgood, But after one The. Ward, had
-begun to read that Writing to the aforefaid Will. Thororghgood,
one John Ward fnatch’d that Wiiting- out of the Hands of
the aforefaid Thomas before he had read the firff Line
thereof, faying to the aforefaid Williens Thoroughgiod, thefe
Englifb Words following ; Goodman Thoreughgeod, you are
@ Man unlearned, and I will declareit unto you, and make
you underfland it beiter, than yuu can by hearing it read
And afterwards the aforefaid Fobs Ward, declared the
aforefaid Writing or Releafe, to the aforefaid Will. Tho-
roughgood, in thefe Englifb Words following ; Goodman
Thoroughgood, the Effe&t of it is this, That you do releafe
to Will. Chicken, all the Arrerages of Rent that he doth owe
you, andno otherwife, and then you fhall have your Land
again, meaning the Tenements aforefaid of new affigned,
To which the aforefaid Will. Thoroughgood then anfwered in
thefe Englifb Words following, that is to fay, If it be no
otherwife I am content, And upon that, The faid W7l Thoe
roughgood, giving credit to the Words of the aforefaid Fobn
Wxnf, then and there fealed the faid Writing of Releafe,
and delivered it to the aforefaid Will. Chicken. But whether
upon the whole Matter, in Form aforefaid found, the faid
Writing of Releafe be, and in Law ought to be adjudged the
Deed of the aforefaid Will, Thoroughgood or not, the Jurors
aforefaid are utterly ignorant; And therefore pray the Ad-
vice of the Juftices and the Court here, And if upon the
whole Matter aforefaid, in Form aforefaid found, It thall
feem to the Juftices here, that that Writing is not, nor ought
in Law to be adjudged the Deed of the aforefaid Will. Tho-
roughgood, Then the faid Jurors fay vpon their Oath, That
the aforefaid Writing of Releafe, is not the Deed of the
aforefaid Will. Thoroughgood, as the faid Will. above alledgech,
and they affefle Damages of the faid William Theroughgood,
by Occafion of the Trefpafles aforefaid, above his Cofts and

Charges



-

THoRoUGHGOOD’s Cafe. PART IL
Charges by him in this Part about his Suit expended to 20
Shillings, and for his Cofts and Charges to 12 Pence: And
if upon the whole Matter aforefaid, in Form afotefaid found,
It fhall feem to the Juftices here, That the Writing afore-
faid of Releafe, is the Deed of the dforefaid Will. Thoroughs
gosd, as the aforefaid Will: Cole above hath alledged, Then
the faid Jurors fay uport their Oath, That the faid Writing
of Releafe, is the Deed of the aforefaid Will, Thoroughgoeod,
as the faid Will. Cole above hath alledged. And becaufe the
Juftices here will advife themfelves of and upon thie Premiffes;’
before they give their Judgment thereof, Day is given to
the Parties aforefaid, here untilin 8 Days of St. Hillsry, to
hear their Judgment thereof, becaufe-tlie fame Juftices heré
thereof not yet, ¢&c. At which Day, hére cometh as well the
aforefaid Wills Thorodghgood, as the aforefaid Will. Cole, by
their Attornies aforefaid, And becaufe the Juftices hére will
further advife themfelves of and upon the Premiffes, before
they give their Judgment thereof, further Day is given to the
Parties aforefaid, here from the Day ot Esffer in 15 Days,
to hear their Judgment thereof, Becaufe the fame Juftices here
thereof not yet, ¢@c. At which Day heré cometh as well
the aforefaid Will. Thoroughgood, as the aforefdid Will. Cole, by
their Attornies aforefaid, And becaufe the Juftices here will
further advife themfelves of and upon the Premiffes, before.
they give their Judgment thereof, Day further is given to
the Parties aforefaid, here until the Morrow of the Holy
Trinity, to hear their Judgment therecf, becdufe the fame
Juftices here thereof not yer, @r. At which Day here cometh
as well the aforefaid Will. Thoroughgood, as the aforefaid Will.
Cole, by their Attornies aforefaid, And upon this, The Pres
miffes being feen, and by the Juftices here fully underftood
It is granted, That the aforefaid Will, Thoroughgood, thall re-
cover againft thefaid Will. Cole, his Damages to 21 Shillings
by the Jurors aforefaid, in Form aforefaid affefled, as alfo
23 Pound, 1o Shillings, to the faid Will. Thoroughgood, at
his Requeft for his Cofts and Charges aforefaid, by the Court
of Encreafe adjudged, which Damages in the Whole do

amount to 25 Pound, and that the aforefaid Will. Cile be
taken, & ’ " ‘

THROUGH-
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Trin. 26 Eliz. Rot.9z28.

In the Common Pleas.

Filmer, -
THYOLéb 00d (4) brought an A&ion of Trefpafs for break- (4) Moor 148
ing of his Clofe againft Cble Defendant, who pleaded, hme 3.

That long Time before the Trefpafs, the Plaintiff releafed Finch. 103
to one William Chicken, all Demands whatfoever, ¢c. whofe

Eftate in the Land the Defendant hath, and juftified the
Trefpafs, ¢c. ThePlaintiff faid, That he wasa Lay-man,

not lertered, and that at the Time of the faid Releafe
-snade, divers Arrearages of an Annuity were due to him by

the faid Willzam Chicken, and that the faid Writing of Re-

leafe was read and declared to him as a Writing of Acquit-

tance for thofe Arrearages only; and that he (giving Credit
thereunto) did feal and deliver the fame to the faid William

Chicken, and fo, not hisDeed; upon which Iflue was joined ;

and the Jury found a Special Verdi& to this Effe&t: That is

to fay, That the Plaintiff was a Lay-man, not lettered, and

that divers Arrearages of thefaid Annuity were behind, and

that the Writing was never read to him; but after that one

Thomas Ward had begun to read it to the Plaintiff, and be-

fore he had read a Line of the Writing, one Willzam Ward

took the Writing out of his Hands, faying to the Plaintiff,
Goodman Throyghgood, you are a Man (b) unlearned, and I () ; and. 156
- will declare ir unto you, and make you underftand it better Moor 148,
than you can by hearing of it read : And then faid further to

him, Goodman Throughgood, the Effe&t of it is this, That you

do releale to William Chicken all the Arrearages of Rent that .
he doth owe you, and no otherwife, and then you fhall have

your Land again : To which the Plaintiff faid, If it beno () () 1 And. 5260
otherwife, I am content ; and thereupon the Plaintiff giving Moor 148 *
Credit to the faid William Ward, delivered the faid Releafe

to the {aid William Chicken ; and whether this, upon the whole

C Matter,
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Matter, be the Plaintiff’s Deed, the Jury refer to the Court,
¢ c. And it was adjudged, That it was not the (z) Plaintiff’s
Deed ; and in this Cafe three Points were refolved : Firfl,
That although the Party to whom the Writing is made, or
other by his Procurement, doth not read the Writing, but a
Stranger of his own Head read it in other Words than in
Truth it is, yet it fhall not bind the Party who delivereth
it ; for it is not material who readeth the Writing, fo as he
who maketh it be a (5) Layman, and being not lettered,
be (without any Covin in himfelf) deceived ; and that is
proved by the ufual Form of Pleading in fuch Cafe, that is
to fay, That he wasa Layman, and not learned, and that
the Deed was read to him in other Words, & . generally,
without fhewing by whom it was read. And if a Stranger,
(c) menace A. to make a Deed to B. A. fhall avoid the
Deed which he made by fuch Threats, as well as if B, him-
felf had threatned him, as it is adjudged. 45 E. 3. 6. 4.
Vide 39 H. 6. 36. a.

Secondly, That (d) fuch Layman, not learned, is not
bound to deliver the Deed, if there be not one prefent
which can read the Deed unto him in fach Language that
he who fhould make the Deed may underftand it : and that
is the Reafon, that if it be read to him in other Words than
are contained in the Writing, it fhall not bind the Party
who delivereth ir, for it is at the Peril of the Party to
whom the Writing 1s made, that the true Effe@ and Purport
of the Writing be declared, if it be required; (¢) but if
the Party who fhould deliver the Deed, doth not reguire it,
he fhall be bound by the Deed, although it be penned againft
his Meaning.

Thirdly, Although the Writing be not read to the Party,
yet if the Effe&t be declared to him in other (f) Form than
is contained in the Writing, and upon that he deliver it,
he fhall avoid the Deed; for it is all one in Law to read it
in other Words, and to declare the Effe@ thereof in other
Manner than is contained in the Writing, if the Party who
maketh the Writing (being not learned) defire one to read
the Writing to him, and he read it, or declare the Effe&
thereof to him in other Manner than the Writing doth Pur-
port, it (unlefs there be Covin betwixt them) fhall not bind

him,

[See the Effect of Coviny Co. Lit, 357. 4.]

WisE-
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Trin. 27Eliz. Rot. 1354,

In the Common Pleas.

Radford, (

AT another Time, as it appeareth, in Egffer Term, in the B,
4 X 27th Year of the Reign of the Lady the now Queen,
Rotr, 1056, it is contained thus: Effex, fl. Richgrd Ber-
nard of Great Brackfled, in the County aforefaid, Yeoman,
was fummoned to anfwer to Fohn Wifeman of a Plea, that he
render to him 18 /. which he oweth him, and unjuftly de-
taineth, ¢c. And whereupon the faid Fobn by Apolio Playne,
his Attorney, faith, That whereas one Thomas Wifeman was
feifed of and in the Ifland of Ofee, with the Appurtenances
an great Totham, in the County atorefaid in his demefn as of
Fee, and fo thereof being feifed, the faid Ifland with the Ap-
purtenances, held of the Lady the now Queen, as of her
Manor of Esff Greenwich, in the County of Kent in free Soca
age, thatis to fay, by Feaity only; and the faid Thomas fo
thereof being feifed, the 15th Day of Ofsber, in the 19rh Year
of the Reign of the now Queen, at Great Totham aforefaid ’
dgmifed the one Moiety of the faid Ifland to the aforefaicf
Richard, to have and occupy the faid Moiety, with the Apa
purtenances to the faid Richard, from the Feaft of St. Michael
the Archangel then laft paft, until the End and Term of
21 Years from thence next following, and fully to be compleat-
ed; yielding and paying therefore yearly to the aforefaid
Thomas, his Heirs and Affigns, 36/. of lawful Money of
England at two Terms of the Year, that 1s to fay, at the
Feaft of the Nativity of St. Fobs the Baptift, and the Birth of
our Lord, by equal Portions to be paid; by Virtue of which
Demife the aforefaid Richard, into the Moiety aforefaid, with
the Appurtenances did enter, and was, and yet is thereof
poflefled, and {o being thereof poflefled, and the faid Thomas
of the Reverfion of the {aid Moiety as of Fee and Right, and
of the other Moiety of the Ifland aforefaid, being feifed there-
ot in his Demefn as of Fee, the faid Thomas had Iffue Wilizam
his Son and Heir apparent; and the faid Williem had 1flue
‘Febn, his Son and Heir apparent; and afterwards the faid

T s
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William, at Great Totham aforefaid died 3 and the aforefaid,
Thomas of the Reverfion of the one Moiety of the Hland

- aforefaid, and of the other Moiety of ‘the faid Iland, with -
the Appurtenances, in form aforefaid being feifed, the faid

. Thomas fo thereof fcifed, the 20th Day of November, in the
23d Year of-the Reign of the now Queen, at Great Totham
aforefaid, made his Teftament and laft Will in Writing, and
by the fame, willed and bequeathed to one Thomas Wifeman,
his Son, the faid Reverfion of the aforefaid Moiety of the
1fland aforefaid ; and the other Moiety of the faid Ifland, to
have to him and the Heirs Males of his Body lawfully bes
gotten, and for default of fuch 1flue, the Remainder” to the
right Heirs of the faid Thomas Wifeman the Father, for ever,
And afterwards the faid Thomas Wifeman the Father, at
Great Totham aforefaid died, of fuch Eftates of the aforefaid
Reverfion of the one Moiety of the Ifland aforefaid, and, of
and in the aforefaid other Moiety of the {aid Ifland with the
Appurtenances feifed. After whofe Death the aforefaid Tho-
mas Wifeman the Son, into one Moiety of the Ifland afore~
faid entered, and was thereof feifed in his Demefn as of Feea
tail, and feifed of the aforefaid Reverfion of the other Moiety
of the faid Ifland as f Fee-tail, that is to fay, to him and

the Heirs Males of his Body lawfully begotten, the Reverfion
thereof to the faid John, as Coufin and Heir of the faid

Thomas Wifeman the Father belonging, that is to fay, as Son
and Heir of William Wi feman, deceas'd, Son and Heir of The-
mas Wifeman the Father: And the aforefaid Thomas Wifeman,

the Son, fo thereof being feifed ; and the faid Fobn, Coufin

and Heir of the aforefaid 7homas, the Father, of the Re- -
verfion thereof] as of Fee and Right being alfo feifed ; the faid

Fobn, the 6th Day of May, in the 24th Year of the Reign of

the Lady the now é}ueen, at Great Lotham aforefaid, by his

Indenture baring Date the fame Day and Year, made between

him the faid Jobn Wifeman, by the Name of Fohn Wifeman,

of the Inner-Temple, London, Gent. Coufin and next Heir
of Thomas Wifeman, late of Norbend, within the Parifh of

" Muchwaltham in the County of Effex, Efg; deceas’d, of the

one Party, and Anthony Fverard, Fobn Mead, and Fohn Sor-

rely by the Name of Anthony Everard, of the Inner-Temple,

London, Gerit. Fobn Mead of Great Eaffon in the County of

Effex, Gent. and Fobn Sorrel of Styfled in the aforefaid

County of Effex, Gent. of the other Party, and in the Court

of the faid Lady the now Queen, of Pleas holden before

the Queen herfelf, within fix Months then next following,
according to the Form of the Statute in fuch Cafe late had
and provided in due Manner of Record enrolled, and of
which one Part, with the Seals of the faid Anthony, Fobn
Mead, and Fobn Sorrel fealed, the faid Jobn Wifeman brings
here in to Court, whofe Date is the faid 6th Day of May,
‘ in
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in the 24th Year aforefaid, teftifying, That the aforefaid
T homas Wifeman, as well in Confideration and to the Intent,
that all, and all Manner, the Manors, Meffuages, Lands,
Tenements and Hereditaments, with all and fingular theic
Appurtenances, fhould and might for ever after continue,
© remain, and be at the Will and good - Pleafure of God in

the Stock, Name, or Blood of the faid Fohz Wifeman, as for
divers other good Caufes and Confiderations, him the faid
Fobn Wifeman, then efpecially moving, had covenanted and
granted for himfelf, his Heirs, Executors, Adminiftrarors,
and Affigns, to and with the faid Anthony Everard, Fobn
Mead, and Fobn Sorrel, their Heirs, Executors, and Admi-
niftrators, and the Heirs, Executors, and Adminiftrators of
every of them by the faid Indenture; That he the faid Fobs
Wifeman, his Heirs and Affigns, fhould and would imme-
diately from thenceforth ftand and be feifed of and in the
Reverfion and Reverfions, Remainder and Remainders, of
all and fingular the Manors, Lands, Tenements, and Here-
diraments before-mentioned, To-the Ufe of the faid Fobz
. Wifeman, and the Heirs Males of his Body lawfully to be
begotten ; and for Default of fuch Iffue, to the Ufe of Willium
‘Wifeman, Brother of the faid Fobn Wifeman, and the Heirs
Males of the Body of the faid William, lawfully begotten;
and for Default of fuch Iffue, to the Ufe of Thomas Wifeman,
another Brother of the faid Fohn Wifeman, and the” Heirs
Males of the Body of the faid Thomas lawfully to be begot-
ten ; and for Default of fuch Iflue, to the Ufe of the Heirs
of the Body of William Wifeman, Father of the faid Fobn
Wifeman, and the Heirs of his Body lawfully to be be-
gotten ; and for Default of fuch Mue, to the Ule of the
Heirs of the Body of the aforefaid Thomas Wifeman, deceas’d,
and the Heirs of his Body lawfully begotten; and for
Default of fuch Iffue, to the Ufe of the Lady the now Queen,
and the Heirs and Succeflors of the faid Lady the Queen,
Kings and Queens of this Realm of England for ever, as by
the faid Indenture among other Things, it is more fully ma-
nifeft and dothappear : And by Virtue of which Indenture,
and by Force of a certain A& made and publithed n a Par-
liament of the late King Henry 8. at Weflminfler, in the
County of Midilefex, the 4th Day of Febrgary, in the
'27th Year of his Reign, of transferring of Ufes in Pof-
feflion, the faid John Wifeman was feifed of the Reverfion of
the whole Ifland” aforefaid, as of Fee-tail and Right; and
for Default of fuch Iffue, the Remainder thereof to the afores
1aid William Wifeman, Brother of the faid Fohn Wifeman,
and the Heirs Males of the Body of the faid William, law-
fually to be begotten; and for Defaulc of fuch Iffue, to
the Ufe of the faid Thomas Wifeman, another Brother of
the faid Fobn Wifeman, and the Heirs Males of the Body
of the faid Thomas, lawfully begotten; and for Default of
fuc 1fue, the Remainder thereof to the Heirs of the
. C3 Body
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Body of the aforefaid William Wifeman the Father, and the
Heirs of their Bodies lawfully to be begotten ; and for De-
fault of fuch Iffue, the Remainder thereof to the Heirs Males
of the Body of the (aid Thomas Wefeman, deceas’d, and the
Heirs Males of their Bodies lawfully to be begotten; and
for Default of fuch 1ffue, the Remainder thereof to the faid.
Lady the now Queen, her Heirs and Succeflors, Kings and
Queens of this Kingdom of England belonging; and the be-
forefaid Fobn of the aforefaid Reverfion of the whole Ifland
aforefaid, as of Fee-tail and Right in Form' aforefaid be-
ing feifed, the Remainder thereof further in the Form afore-
faid belonging ; the faid Thomas Wifeman the Son, afterwards,
that is to fay, the 15th Day of Fuly, in the 26th Year of
the faid Lady the now Queen, at Great Totham aforefaid,
died without Heir Male of his Body lawfully begotten ; after
whofe Death the faid Fobn, into one Moiety of the Ifland
aforefaid, with the Appurtenances entred, and was, and yet
is thereof feifed in his Demefn as of Fee-tail ; and likewife
the faid Fobz was and yet is feifed of the aforefaid Reverfion
of the other Moiety of the faid Ifland, as of Fee-tail and
of Right, and thereof being feifed, and the faid Richard,
of the faid other Moiety of the atorefaid Ifland, with the
Appurtenances in Form aforefaid, being poffefled, the afore-
faid 18 L of the Rent aforefaid, for Half a Year, ended at
the Feaft of the Birth of our Lord, in the z7th Year of the
Reign of the Lady the now Queen, to the faid Fsbn, was
behind, and do yet remain unpaid, for which A&ion accrued
to the faid Fohr. to require and have of the faid Richard
the aforefaid 18 /. Yet he the faid Richard, altho’ he was
often required, the faid 18/ to the faid John, hath not yet
rendered ; but hitherto to render the fame to him hath
denied, and yet doth deny; whereupon he faith he is the
worfe, and hath Damage to the Value of 20/, and thereof
he bringeth Suit, &, And the faid Richard Barnard, by
Fobn Cook his Attorney, comes and doth defend the Force
and Injury when, @ And faith, That the aforefaid Fobi
Wifeman, his Adionaforefaid againfthim, ought not to have,
becaufe he faith, That well and true it is, that the aforefaid
Thomas Wifeman, the Father, was feifed of the Ifland afore.
faid, in his Demefn as of Fee ; and that the faid Thomas
demifed unto the faid Richerd Barnard the Moiety of the
Ifland aforefaid, with the Appurtenances; and that the faid
Thomas Wifeman the Father, by his aforefaid Teflament and
laft Will,, willed and bequeathed to the abovefaid Thomas
Wifeman, the Sen, the abovefaid Reverfion, of the faid
one Moiety of the faid Iland aforefaid, and the other
Moiety of the faid lland in Form aforefaid ; and that the faid
Thomas Wifeman the Son, by Virtue of the Bequeft aforefaid,
was feiled of the one Moiety of the Hland aforefaid, in his
Demefn as of Fee-tail, z722.. to him and the Heirs Males of
his Body lawfelly begotten, and of the Reverfion of the other
- ‘ i © " Moiety
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Moiety thereof in his Demefn as of Fee-tail and Right, that
is to fay,  to him and the Heirs Males of his Body iawfully
begotten, as the aforefaid Fohn Wifemasn, by his Declaration
aforefaid, above fuppofeth : But the faid Richerd Barnard
further faith, That the faid Thomas Wifeman the Son, of the
one Moiety of the Ifland aforefaid, and of the Reverfion of
the other Moiety in Form aforefaid being feifed, one Fohn
Godfrey the oth Day of Fune, in the 26th Year of the Reign
of the faid Lady the now Queen, fueth forth out of the Court
of the Chancery of the faid Lady the now Queen, the faid
Court of Chancery then being at Wefiminfler aforefaid, a cer-
tain Writ of the faid Lady the Queen, of Entry upon wrisofpifify
Diffeifin in the Poff againft the faid Thomas Wifeman the Son,
by the Name of Thomas Wifeman, Gent. of the liland aforefaid,
with the Appurtenances, amongft other Things, to the Sheriff
of the County of Effex direéted, by which faid Writ the faid
YLady the now Queen commanded the faid then Sheriff,
that the faid then Sheriff fthould command the faid Thomas
Wifeman the Son, that truly and without Delay, he {hould
render to the faid Fobn Godfrey the Ifland aforefaid, with
the Appurtenances, amongft other Things, by the Name of
the Manor of AMockinghall, with the Appurtenances, and
22 Mefluages, three Dove-Houfes, 22 Gardens, 430 Acres of
Land, 162 Acres of Meadow, 460 Acres of Paftares, 22 A- And Recovery
cres of Wood, 110 Acres of Furrs and Heath, 10 Acres of thercos
Moor, 400 Acres of Marfh, as of 50s. of Rent, with the
Appurtenances in Barlinge the Great, Staubrigge, Great Wi-
keringe, Little Wakeringe, Leighy Shopland, Rochford, Prittle~
well, Benfleet, Foulnefs, Althorpe, Thunderfley, Hadley, Great
Baddowe, Great Totham, and Gouldbanger, which he claimed
to be his Right and his Inheritance, and into which the
faid Thomas Wifeman then had not Entry; but after a
Diffeifin, which” Hygh Hunt thereof unjuftly, and without
Judgment, did, to the faid Fobn Godfrey, within 30 Years
then laft paft, as he then faid ; and whereof he then com-
plained, That the faid Thomas Wifeman the Son, him then
did deforce, and unlefs he fhould do it, and the aforefaid
Jobn Godfrey fhould then make the faid Sheriff fecure his
Clamour to profecute ; then he fummon by good Summons
the aforefaid Thomas Wijeman the Son, that he be before the
Juftices of the faid Lady the Queen here, 20 wat, at Weft-
minfler aforefaid, from the Day of Hely Trinzty, in 15 Days
then next following, to fhew wholly he did not: And that
the faid Sherift thould then have here the Summons, and
the faid Writ; at which 15 Days of Hsly Trinity, before
Edmund Anderfon, Knt. and his Companions, then Joftices
of the faid Lady the now Queen of the Bench, come here
as well the faid Fohn Godfrey, as the faid Thomas Wifeman
the 8on, .in their proper Perfons, and Themas Lucas, Knt.

G 4 then,
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then Sheriff of the County of Effex aforefaid, returned then
* here the Writ aforefaid, to him in Form aforefaid dire&ed,
“in all Things ferved and executed, that is to fay, That the
faid Fobn Godfrey found to the then faid Sheriff Pledges to
profecute his Writ aforefaid, that isto fay, Fobn Doe and
‘Richard Roe ; and that the {aid Thomas Wifeman the Son, was
fummoned by Fobn Den and Richard Fen : Whereupon the
faid Fobn Godfrey, in his proper Perfon in the faid Court,
here declaring upon his- Writ aforefaid, then demanded a-
-gainft the faid Thomas Wifeman the Son, the Manors, Tene-
ments, and Rents aforefaid, with the Appurtenances, as his
Right and his Inheritance, and into which the faid Thomas
had not Entry, but after a Diffeifin, which Hugh Hunt thereof
- unjuftly, and without Judgment, did tothe faid Fohn, within
30 Years then laft paft; and whereupon then he faid, that he
himfelf was feifed of the Manor, Tenements, and Rents
aforefaid, with the Appurtenances in his Demefn, asof Fee
and Righr, in the Time of Peace, in the Time of the Lady
the now Queen, taking the Profits to the Value, ¢c. And
into which, ¢ and thereupon he then brought Suit, &,
And the faid Thomas Wifeman the Son, in his proper Perfon,
then-did defend the Right when, &c. And thereof vouched
Voucher o 10 Warranty David Howel, who was then prefent in the fame
Warnny.  Court in his own Perfon, and freely the Manor, Tenements,
and Rents aforefaid, with the Appurtenances to him did
then warrant ; upon which the faid Fobn Godfrey then de-
manded againft the faid Devid, then Tenant by his War«
ranty, the Manor, Teénements, and Rents aforefaid, with the
Appurtenances in Form aforefaid, ¢c, And whereupon he
then faid, That he himfelf was feifed of the Manor, Tefie-
ments and Rents aforefaid, with the Appurtenances in his
Demefn as of Feeand Right in Time of Peace, inthe Time
of the Lady the now Queen, taking the Profits thereof to
the Value, ¢f¢. and in which, @. and thereupon he then
brought his Suit, &c. And the faid David Howel, Tenant
by his Warranty, then defended his Right when, . and
then faid, that the aforefaid Hyob did not diffeife the faid
Jobn Godfrey of the Manor, Tenements, and Rents afore-
faid, with the Appurtenances, as the faid Fobn by his Writ
-and Declaration aforefaid above fuppofed’; and upon that
then put themfelves upon the Country ; and the faid Foba
Godfrey then demanded Licenfe thereof to imparl : And he
then had it, €. And the faid Fohn retorned back unto the
fame Conrt, in the faid Term, in his proper Perfon. And
the faid Dev2d, altho’ then folemnly demanded, then came
not again, but in Contempt of the faid Court departed and
made Default ; wherefore it was granted in the fame Court;
that the faid Jobn Godfrey thould recover his Seifin againfy
the faid Thomas Wiferan the Son, of the Manor, Tenements
and Rent aforefaid, with the Appurtenances; aad that the
1aid Thomas fhould have of the Land of the faid David, to
- B - the
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the Value, . And that the faid Dsvid thould then bein
Mercy, ¢rc. and thereupon the aforefaid Fohn Godfrey, then
demanded the Writ of the faid Lady the Queen, to the faid
Sheritf of the County aforefaid to be direGted, to give him
full Seifin of the Manor, Tenements, and Rent aforefaid; with
the Appurtenances, and which was to him then granted re-
tornabled heie without delay, ¢&c. And afterwards, thatis to
fay, the 8th Day of Fuly, the felf fame Term, came into the
faid Court, the aforefaid Fobs Godfrey in his proper Perfon ;
and the faid Lhomas Lucas, then Sheriff of th:e County of Effex,
then here fent, That he by Virtue of the faid Writ to him
directed, the 4th Day of Fuly then laft paft, caufed to be deli-
vered to the faid Fohz Godfrey full Seifin of the Manor, Tene-
ments, and Rents aforefaid, with the Appurtenances, as by the
* {aid Writ he was commanded ; which Recovery and Execution
\ thereupon in Form aforefaid, profecuted and had, was to the Ufe
of the faid Thomas Wifeman the Son, and his Heirs for ever,
By Virtue of which, and of the faid Statute in Parliament,
of the faid Henry VIIL late King of England, held at Wef-
minfier aforefaid, the 4th Day of February, in the 27th Year
of his Reign, of transferring of Ufes into Poffeffions, beld,
publifhed and provided ; the 1aid Thomas Wifemar theSon, was
feifed of the faid Reverfion of one Moiety of the %ﬁand 2=
forefaid, with the Appurtenances amongft other Things, in
his Demefn as of Fee and Right, and fo being thereof {eifed,
at Great Totham aforefaid, died of fuch his Eftate fo thereof
feifed, after whofe Death the aforefaid Reverfion of the one
Moiety of the Ifland aforefaid, with the Appurtenances, a-
mongft other Things, to Elizabeth, now the Wife of Richard
Fennins and Dorothy Wifeman, as Sifters and Heirs of the faid
Thomas Wifeman the Son, which Elizabeth and Dorothy are
yet'exifting, and in full Life, that is to fay, at Great To-
tham aforefaid, and this he is ready to aver ; whereupon he
demandeth Judgment, if the faid Fobr W:ifeman his A&ion
aforefaid, againft him ought to have, &, And upon this,
the faid Jobn Wifeman prayeth Licenfe to imparle here until
the next Day after the Holy Trznity, and hath it, @, And
the fame Day is given to the faid Rzchard here, ¢, And
the faid Fohn Wifernan faith, That he by any thing before
alledged, to havehis A&ion aforefaid, 'ou‘?t not to be barred,
becaufe he faith, That long before the gieovery aforefaid,
of the Tenements aforefaid, with the Appurtenances in Form
aforefaid, had, by a certain A& ot Parliament of the Lord _
Henry VI late King of England, the moft dear Father of sur. 41,8
the Lady the now Queen, at Weffminfler in the County of
Middlefex, the 22d Day of Fanuary, inthe 34th Year of his
Reign, begun and there then holden, and afterwards by di-
vers Prorogations continued until the 12th Day of Muy, in
the 35th Year of the Reign of the faid late King Heary VIIL
held, amongft other Thinygs, It was enadted by Authority 1of
: the
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the faid Parliament, That whereas ‘divers of the noble Pro-
genitors of the faid late King Henry VIII. and efpecially the
faid late King, chiefly, liberally, above all others, had given,
granted, or otherwife had provided to his and their loving
and good Servants and Subjeéls, as well Nobles as others,
Manors, Meafes, Lands, Tenements, Rents, Services, and
Hereditaments, to them and to the Heirs Males of their
Bodies, or to the Heirs of their Bodies lawfully begotten,
minding at the Time of fuch Gifts, nor only to prefer and
advance prefently the Donees, but alfo their Heirs in Blood
of their Bodies, according to the Limitation of the fuid Gifts,
to the Intent that the Recompence for the Service of fuch
Donees, -thould not only be a Benefit for their own Perfons,
 but a continual Profit and Commodity to,and for their
Heirs coming of their Bodies, whereby fuch Heirs fhould
have in fpecial Memory, and daily Remembrance, the Profit
that they have and take by the Service of their Anceftors,
done to the Kings of this Realm of England, and thereby
be the better encouraged to do the like Service to their So-
vereign Lords, as to their Duty and Allegiance appertaineth:
And becaufe divers fuch Donees in Tail; and their Heirs,
daily before the making of the A& aforefaid, have fuffered by
their,Aflent, falfe and feizned Recoveries* to be had againft
them, with common Voucher, or otherwife, of Manors,
Mefluages, Lands, Tenements, or Hereditaments, fo given or
provided in Tail, by the aforefaid Lord the King, or his
noble Progenitorss, as is aforefaid, to the Intent by Fraud,
Covin, and undue Means, not only to bind and defraud their
Heirs inheritable, by the Limitation of fuch Gifts, but alfo
the faid Lord the King, of his Prerogative, Wardthip, Pri-
mer Seifin, and other his Rights, whereby Queftions, and
Diverfity of Opinions have rifen, and yet be, whether fuch
falfe and feigned Recoveries againft-fuch Tenants in Tail,
by their own Confents, of Lands, Tenements, or Heredita-
ments, of which the Reverfion or the Remainder were in
the King at the Time of fuch Recovery or Recoveries had,
fhould, after the Death of Tenant in Tail, bind the Heirs
Tail or not ; for full Declaration thereof, and to avoid and
extin& from henceforth Diverfities of Opinions in the like
Cafes, It was enaQed by the faid A&, that no fuch feigned
Recovery from henceforth after to be had, by Affent of
Parties againft fuch Tenant or Tenants in Tail, of any
Lands, Tenements, or Hereditaments, whereof the Rever=
fion or Remainder at the Time of fuch Recovery, fhould
be in the Lord the King, fhould bind or conclude the Heirs
in Tail, whether any Condition or Voucher fhould be, in
an
[ ¥ See 10 Co. 40. Mary Portington’s Cafe.] y
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any fuch feigned Recovery or not, but after the Death of
every fuch Tenant in Tail, againft whom any fuch Recovery

fhould be had, the Heirs in Tail might enter, have, and

enjoy, the Lands, Tenements, and Hereditaments, fo reco-
vered, according to the Form of the Gift in Tail, the faid
Recovery, or any other Thing or Things hereafter to be
had and fuffered, by or agdinft any fuch Tenant in Tail, to
the contrary notwithftanding. And further by the faid A&,
by Authority of the faid Parliament, it was ena&ted, Thac
the Heirs of every fuch Tenant in Tail, againft whom any
fuch feigned Recovery fhould be had, fhould take no Ad-
vantage for any Recompence in Value againft the Vouchee
nor his Heirs, as by the faid A& amongft other Things more
fully it appeareth: And the faid Jobs further faith, That
the faid Thomas fo of the aforefaid one Moiety of the Ifland
aforefaid, and of the Reverfion of the other Moiety thereof
in Form aforefaid being feifed, the Recovery aforefaid, in
Form aforefaid, by the faid Fohn Godfrey, againft the above-
faid Thomas Wifeman the Son, was had and executed, con-
trary to the Form of the Statute aforefaid, and this he is
ready to aver : Wherefore he demands Judgment and his
Debt aforefaid, together with his Damages, by Occafion of
the detaining of the faid Debt to be adjudged unto him, ¢c.
And the faid Richard Barnard faith, That the aforefaid Plea
of the aforefaid Jobn Wifeman, above, by Replication plead-
ed, and the Matter in the fame contained, are not fufticient
inLaw to maintain the faid Fobn to have his aforefaid A&ion
againft the faid Richard, and that he unto the Plea afore-
faid, in Manner and Form aforefaid pleaded, needeth not,
nor is by the Law of the Land bound to anfwer unto : And
this he is ready to aver, wheretore for Default of fufficient
Replication of the faid Fohn in this Part, the faid Richard
demandeth Judgment; and that the faid Fobr from having
his A&ion aforefaid againft him be barred, ¢¢. And the
{aid Fobn Wifeman, for as much as he fufhicient Matter to
have his A&ion againft the faid Richard by the Replication
aforefaid hath alledged, which he is ready to aver, which
Matter the aforefaid Richerd doth not deny, nor to the fame
doth any Ways anfwer, but doth altogether refufe to admit
the Averment aforefaid, as before he demandeth Judgment
and his Debt aforefaid, together with his Damages for the
detaining of his Debt, to be adjudged untohim, & And
becaufe the Juftices here will advife themfelves of, and upon
the Premiffes before they give Judgment thereof, Day is
given to the Parties aferefaid, within eight Days of St
Michael, to hear their Judgment, becaufe the Juftices here
not yet, ¢#¢, at which Day here come as well the :;a};d.

Co : ohr
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“fobn Wifeman, as the faid Richerd Barnard by their Attor-
nies aforefaid, upon which the Plea of the faid Fobn Wifes
man, upon the Replication pleaded, being feen, and by the
- Juftices here fully underflood. It feemeth to the Juftices
here, that the faid Plea, and the Matter in the fame con-
tained, are not fufficient in Law for the faid Fohn, to have
and maintain his A&ion aforefaid, againfl the faid Kichard ;
therefore it is granted, that the faid Fobs take nothing by
his Writ aforefaid ; but that he be in Mercy for his falfe
Clamour : And that the faid Richard go thereof withoug

Day, &
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Trin. 27 Eliz. Rot. 1354.

In the Common Pleas.

BEtween (a) Wifeman, Plaintiff, and Bernard, Defendant, (s) Moor 195!
in Debt, upon a Leafe for Years ; the Cafe was fuch, ;,:fﬂd;;_f' 1o
Tenant in Tail of certain Land, the Remainder in Fee; 1 Co.c2. Ca=
he in Remainder, by Deed indented and enrolled, in Confi- B¢'s Cafe:
deration, and to the Intent, as well that all his Lands and Te.
nements for. ever after fhould continue and remain in his
Family, Name, and Blood, as for other good Confiderations,
doth covenant, that he himfelf will fland feifed of all his
Lands, ¢e. to the Ufe of himfelf, and of his Heirs Male
of his Body begotten, and aftef, to the Ufe of divers of his
Brothers in 1ail; and for Default of fuch Iffue, to the Ulfe
of the Queen, her Heirs and Succeflors, Kings and Queens
of this our Realm ; and afterwards the Tepant in-Tail in |
Poffeflion, doth fuffer a Common Recovery with Voucher;
and whether this fhall be a Bar to the Iffue in Tail, was the
Queftion : And it was adjudged, That the Iflue in Tail by
this Recovery was barred. And in this Cafe fix Points
were refolved.
- 1. That no Ufe by the faid Indenture was raifed to
(%) the Queen; for the Words, that is to fay, for other (6) Career 145,
good Confiderations, are too (¢) general to raife any Ufe, :4‘;“‘“%{;0:4:;5
as it hath been adjudged, without fpecial Averment, that () xCo.1ys. a.
valuable or other good Confideration ways given. %ﬁé}f’;ﬁ% -
4. The Confideration that the Land fhall (d) remain in Jac. 175, Care.
the Name and Blood, notwithftanding the Ufe limited to the (‘j?é:jfjac' 168
Queen, and for the Benefit and Prefervation of the Xftates in Carcer 146.
Tail, as well againft Difcontinuances, as againft Bars, as it
was faid, it was refolved to be no Confideration to raife the sec; Co. 81, 2.
Ufe to the Queen, for there wanteth Quid gro guo, &c. & 8- % ‘
contrallus dicitur quaf altus contra allum.
3. Admitting the Covenantor 'had faid in his Inden- swe 1 co. 3¢
ture, In Confideration that the Queen is the Hcgd of the Co-Lit. 7.
LSmmar-
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Commonwealth, and hath the Care and Charge as well to
preferve the Peace of the Realm, as to repel foreign Ho-
ftilicy (which is implied in the Word Queen) yet this is
not a good Confideration to raife an Ufe for the Caufe
aforefaid, for there wanteth Quid pro quo, and Kings ex
Officio ought to govern and preferve their Subjeéts in Peace
and Tranquillity. ‘

4. It was refolved, that admitting the Confiderations
had been fufficient to raife the Ufe to the Queen, yet it doth
not (4) preferve the Eftate-tail in Pofleflion, by Force of
the A& of (b) 34 H.8. for no Effate-tail is preferved by
the faid A&, unlefs the Eftate-tail be created by the King’s
Letters Patents, or the Eftate-tail be by the King’s Provi-
fion, and not where the Eftate-tail is of the Gift or Cre.
ation of a common Perfon without the King’s Provifion;
and the fame appeareth fully by the Preamble of the A&,
And note Reader, this Word (¢) (fuch) through the whole
Body of the A& which couples it with the Preamble, which
extends only to Gifts made by the King, or by the King’s
Provifion. _And it was no Mifchief at the Common Law
(as it appeareth by the Preamble) that the Donees of com-
mon Perfons fhould bar their Iffues. See the Statute of
2 H.8. cap. 26, that a Fine levied by Tenant in Tail fhall
bar his Iffue, unlefs the Eftate-tail be created by the King’s
Letters Patents : And fo the Statute of 34 H. & doth pre-
ferve no Eftate, unlefs it be of the King’s Gift, or by the
King’s Provifion. Alfo the Queen doth not lofe any primer
Seifin, or Livery, when the Eftate-tail is of the Gift of a
common Petfon, as fthe lofeth when her Donees are barred
by Recovery, fo the Difadvantage to the Queen is not equal,
and therefore without Queftion it fhall not be taken by
Equity. And in this Cafe it was faid, that if one makes
a Gift in Tail; and afterwards the Crown (d) defcends to
him, this Gift is out of the Statute, for it was made by a
Subjeét. So if the Anceftor of the King, who was not King,
makes a Gift in Tail, and afterwards the (¢) Reverfion de-
feends to the King, fuch Gift is out of the faid Statute ;
for the Words of the Preamble are, Whereby fuch Heirs [bould
bave in f[pecial Memory, 8&c. the Profit that they bave and
take by the Service of their Anceflors done 10 the Kings of
this Realm: By which it appeareth, that the Intent of the
A& was not to extend to the Gift of any Anceflor of the
King who was not King. Al{o there is more Mifchief to
the Subjedt in one Cafe than in the other. For by the Li-
mitation of the Remainder to the King, the Mefnalties of
the Subjeds are in fufpence, or extin&, by which they lofe
their Efcheats, Wards, Heriots, Reliefs, ¢c. but no fuch
Mifchief is in the King’s Gifts. Alfo by fuch fecret and un-
known Limitationsof the Remainder to the Queen, Purchafers
are deceived, and the Tenant in Tail in Pofleflion deprived

of
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of the Power which the Law giveth unto him to cut off the
Remainder, but when the King maketh the Gift in Tail,
there is no fuch Mifchief. -

5. It was refolved, that the true Iaterpretation of thefe
Words (wkereof the (2) Reverfion or Remainder at the Time of (o) Co: Lir. 3722
fuch Recovery had, [ball be in the King, &c.) is, where the b §Co 77, be
King createth the Eftate-tail by his Letters Patents, refer-
ving the Reverfion; or when the King, in Confideration of
Money, or of Affurance of other Lands, or for other Con-
fideration, procureth a Subje& to make a Gift in Tail to
one of his Servants or Subjeéts, for Recompence of Service
or other Confideration, the (b) Remainder to the King ; (¢) Co.Lit. 372
And therefore, where the Preamble of the faid A& faith, ™
Where the King, &c. bath given, &c. or otherwife provided to
bis Servants or Subjells ; thefe Words, (Reverfon to the King)
in the Body of the A&, have Reference to the Gift of the
King mentioned in the Preamble: And thefe Words, (Re-
mainder to the King) in the Body of the A&, refer to the Pro-
vifion mentioned in the Preamble made by the King, when
he procureth a Subje& to make the Gift with the Remain- .
der to him, and {0 the Body of the A& well (¢) expounded () 2 Rol. Rp
by the Preamble. alon

6. It was refolved, that before the Statute of 34 & 35
H. 8. cap. 20, a Common Recovery did bar (d) the Eftate- (d) Co. Lir. 3352
tail which was created by the King’s Letters Patents, whereof 5215 Raym:
the Reverfion did continue in the King. And with this 345 1Leon.8s.
Refolution agreeth 33 H. 8. Tit. Recovery in Value. 31 Br.and < &4
29 H.8. 32 Dyer pl. 1.

LANE’S



.

{z) Godb. 101,
195, ple 117,

1 Anderf, 191,
1 Leon. 170,
Goldfb. 34.
Fivz. or.

Skin. 6o7.

) Cr. Car.23.

{cJ) 1 Leon, 170,

{d) 2-Rol. 182:

{e) 1 Leon. 170.
Cr. Car. 513.
518, Cr.Jac.109.
1 Rol. 524.

2 Rol. 182.

gf) Plowd. 230.

(g)Bridzman 21.
4 Co. 93. b.

9 Co. 30. b.
Hardr. 340.

(4) 1 Rol. 524.
Cr.Car. 179,415
§13,523. Cr. jac.
63.Cro,Eliz.502.
544 1 Ro'« Rep.
}06. 1 Sand, 73,

ParTtIL

e

- Laxes Caf,

Mich. 28 & 29 Eliz

In the Common Pleas.

YEtween (a) Swith, Plaintiff, and Lene, Défendant, in the
Common Pleas, the Cafe in Effe® was fuch: The
King feifed of a Manor in Fee in the Right of his Crown,
by his Steward granted Copyhold Lands Parcel of the Ma~
nor to one by Copy of Court Roll, according to the Cuftom
of the Manor in Fee. 'And afterwards the King by his
Letters Patents under the Exchequer Seal, made a Leafe
of thofe Lands for 21 Years, to another, who granted his
Term to the Copyholder: And afterwards the Queen that
now is, ( reciting the faid Leafe for Years ) (b) granted the
Reverfion in Fee : The Term of 21 Years expired, the Pa-
tentee of the Reverfion entred upon the Copyholder, and
if his Entry was lawful or not was the Queftion. And it
was adjudged thar his Entry was (c) lawful. And in this
gafe three Points were refolved unanimoufly by the whole
ourt,

1. That although by the Common Law no Grant of any
Land by the King is available or pleadable but under the
(d) Great Seal of England ; and although in this Cafe it
was. not alledged, That in the Exchequer the common
Courfe of the Court was to make fuch Leafes under tiie
Seal of the Court; yet it was adjudged, that the faid Leafe
under the Exchequer ("¢) Seal was good, and that by the
common Ufage of the (f) Court of Exchequer; for the (g)
Cuftoms and Courfes of every of the King’s Courts are as
a Law, and the Common Law for the Univerfality there-
of doth take Notice of them; and it is not neceflary to
alledge in Pleading any Ufage or Prefcription to warrant
the fame. And fo it is holden in L. 5 E. 4. 1. 4. &
11 E. 4. 2. b. that the Courfe of a Court is a Law ; and
in 2 R 3. 9. b 1t is holden that (») every Court of
Wefiminfler ought to take Notice of the Cuftoms of the other

2 Courts,
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Courts, () otherwife of Courts in patris, And vide 8 H. 6.
34. & Br. Leafes 71. where it is faid, The Order of the
%xaheq‘ue'r is to make their Leafes by this Word (4) Com-
#ittimis fuch Lands, Habendum, ¢Gc. Reddendum fuch Rent
or Farm, &c. this is a good Leafe there by ancient Ufage,
by which it appeareth, that the ancient Ufage maketh a
Leafe to be good and available in Law ; and it fuch Leafes
fhould not be good, great Mifchief would enfue, for an
infinite Number of Leafes and Grants under the Exchequer-
‘Seal, would be otherwife declared void, and a great Num-
ber of Grants of Reverfions expe®ant upon Leafes under
the Exchequer-Seal, would be alfo void: For if the King
granteth a Reverfion where he hath a Poffeflion, his Grant
is void. And the Judges in general Cafes have great Re-
fpe& and Confideration; that their Judgments fhall not
impeach the Eftates and Inheritances of many Men againft
dncient and common Approbation. In a Patent of King

Hen, 7. four Letters, viz. (¢) H. R. F. H. of the firt Words () Dyer 342, pt¢

were left out, intending afterwards propter honorem to be
drawn and limmed with Gold, but the Great Seal was put
to the Grant, leaving out the faid Letters. And yet the Pa-
tent was adjudged good for the Multitude of Precedents,

Note Reader, In every Commiffion to makes Leafes under
the Great Seal there is a Special Grant, that Leafes made by
the Commiflioners under the Seal of the Exchequer, ¢,
fhall be good, but that was not touch’'d in this Cafe, nor
do I think it material ; for if the Leafes were not good
for the Caufes aforefaid, certainly the faid Claufe in the
Commiffion would not remedy it.

2. It was refolved, that by the Acceptance of the Term by
the Copyholder, the Copyhold Eftate was (4) determined,
as welf as if the Copyholder had accepted immediately a
Leafe for Years of his Copyhold, as hath been adjudged
in (¢) Hide's Cafe; for it is the fame Reafon in both Cafes,
‘viz. that a Copyf;old Intereft and Eftate for Years of one
and the fame Land, cannot fland together in gne and the
fame Perfon at the fame Time, without confounding the
Leffer. Alfo they are of divers Natures, and therefore they
cannot ftand together in one and the fame Perfon.

3. That the (f) Severance of the Freehold and Inheri-
tirice of the Land holden by Copy of the Manor, hath not
extinguifhed or determin-d the Copyhold Eftate ; for not-
withftanding his Eftate is taken but for an Eftate (g) at Will,
yet the Cuftom hath fo eftablifhed the Copyholder’s Eftate,that
he is not removeable at the Lord’s Will, fo long as he performs
the Cuftoms and Services ; anii) by the fame Reafon the Lord

can-
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cannot determine his Intereft by any A& that he can do,
and fo it hath been adjudged divers Times in the King’s
Bench: But becaufe the Eftate of the Copyholder was de-
termined by the Acceptance of the Leafe for Years, it was
adjudged againft the Copyholder.

Note Reader, The Law to feveral Purpofes and Intents
taketh Notice of divers of the King’s Seals, 1, Of the Great
Seal. 2. Of the Seal of the Exchequer, as appeareth before.
3. Of the PrivySeal: F. M. B.26. b. The King may grant
to one to make (2) Attorney by his Letters Patents under
his Privy Seal ; and therewith agreeth 37 H. 6. 27. b. and
the King may command under his Privy Seal, that one do.
not go beyond the Sea (b) out of the Réalm, as appeareth by
F. M. B. 85. 4. But it is holden in 35 H. 6. #. that a (¢}
Prote&tion or Warrant of an Effoin is woith nothing.
under the Privy Seal. And it appeareth by the Statute de
(d) Articulis fuper chartas, cap. 6. that no Writ fhall be fealed.
with the Petit Seal. .

4. The Law taketh Notice alfo of the (¢) Privy Signet, zide
F. N. B. 85. 4. That the Privy Signet is fufficient to prohibit
one to go beyond the Sea. And fee a Record in the Ex-
chequer, Hill. 1 E. 4. ex parte Rememoraioris dom’ Regine Rot, .
(f) 14. that the Difcharge under the Privy Signet of a
Debt due by the Sheriff of London, was not fufficient ; bue
it ought to have been under the Privy-Seal, and then it had
been a good Difcharge in Law.

Know, Reader, that of fmall Things (as the Cafe at Bar
was) and to poor Men, I.eafes have been made un-
der the Exchequer Seal, as appeareth by many old
Precedents before and in the Time of King Ed. 3. and,
by infinite Precedents after to this Day: And fuch
Leafes made according to the faid Precedents, have been
allowed good, And there were three Caufes of the
Beginning of the Ufages. 1. For the Multiplicity, that
every poor Man fhall not be driven for fuch infinite
Number of Leafes to fue for Cotrages to the King, and .
other fmall Things, to pafs by the King’s figning, the
Privy Signet, ' Privy Seal, and Great Seal. 2. For Ne-
ceflity, left if 2 poor Subjeé& fhould be driven to fuch a
tedious Suit, the Land would lie many Times without .
Z Tenant to the King’s Damage. 3. For the Impoffi-
bility, becaufe many Times the Subje@& was not able,
nor the Thing leafed of Value to pafs the Great Seal.
But to you who are rich, my Advice is to pafs your
Leafes under the Great Seal, for that is the fure Way., -

Bato-
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Pafech. 31Eliz. Rot. 1151.

In the Common Pleas.,

/

Broker,

Tork; f]. 4 Hriffopher Marton, late of Marton in the County

A aforefaid, Efq; was attached to anfwer to Anthony
Baldwin of a Plea, wherefore with Force and Arms, the Clofe
of him the faid Anthony, at Marton, he break, and his Corn
to the Value of 10/ there late growing, by walking with
his Feet trod down and confumed, and other Harms to him
did, to the grievous Damage of him the faid Anthony, and
againft the Peace of the Lady the now Queen, & And
whereapon the faid Anthony, by Robert Somer[cale, his At=
torney, complaineth, That the aforefaid Chriffopher, the 10th
Day of September, in the 30th Year of the Reign of the
Lady the now Queen, with Force and Arms, the Clofe of
him the faid Anthony, at Marton, broke, and his Corn, that
is to fay Oats, to the Value, ¢¥c. then there late growing,
by walking, with his Feet trod down and confumed, and
other Harms, &, to his grievous Damage, ¢&c. and againft
the Peace, ¢#c. whereupon he faith that he is the worfe,
and hath Damagé to the Value of 20/ and thereof he
bringeth Suit, ¢c. And the aforefaid Chriffopber, by Wil
l2am Burton his Attorney, comes and defends the Force and
Injury when, ¢c. And as to, the Force and Arms, he faith,
that he is thereof not guilty: And as to the reft of the
Trefpafs aforefaid fuppofed to be done, the faid Chriffopher
faith, That the aforefaid Anthony, his A&ion againft him
ought not to have, becaufe he faith, that the Clofe aforefaid,

as alfo the Places in which it is fuppofed the Trefpafls afore-.

faid to be done, are, and at the aforefaid Time in which it
is fuppofed the Trefpafs aforefaid to be done, were ten
Acres of Land called Bromfield, with the Appurtenances in
Marton aforefaid, which ten Acres of Land with the Appur-
tenances, are the Soil and Freehold of the faid Chriffopher, and
that the faid Chriffopher; at tge aforefaid Tima in which, @;c,

' e
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the Clofe aforefaid, as his own Clofe, Soil, and Freehold
of him the faid Chriflopher, in the faid ten Acres of Lands,
with the Appurtenances did break, and the Corn there, as
pwn Corn there growing in the aforefaid ten Acres, with
the Appurtenances, as in his own Soil and Freehold, there
trod down and confumed, asit was lawtul for him to do;
and this he is ready fo aver: Whereupon he demandeth
Judgment, if the aforefaid Anthony, his Adion aforefaid
againft him ought to have, &'c. And the aforefaid Anthony
faith, that he by any thing before alledged, ought not to be
barred from having his Action aforefaid, becaufe he faith,
that the Clofe aforefaid, as alfo the Places in which the
Trefpafs aforefaid above complained of was done, are, and
at the Time aforefaid, of the Trefpafs aforefaid done, were,
four Acres of Land with the Appurtenances, called Scarbil-
Set, and Water fey-Mire, in Marton aforefaid, others than
the aforefaid ten Acres of Lands, called Bromfield, with the
Appurtenances, in the Bar of - the faid Chriflogher above {pe~
cified ; and this he is ready to aver: Wheretore in as much
as the aforefaid Chriffopher, to the Trefpafs aforefaid, in the
aforefaid four Acres of Lands, with the Appurtenances, above
z{ new affigned, done, doth not anfwer, the faid Anthony

emandeth Judgment, and his Damages, by Occafion of that
Trefpafs to be to him adjudged, ¢&c. And the aforefaid
Chriftopher, as to any Trefpafs in the aforefaid four Acres of
Land, with the Appurtenances of new 4/ffigned, above fup.
pofed to be done, faith, that he thereof is not guilty, as the
aforefaid Anthony againft him complaineth, and of this puts
himfelf upon the Country, and the aforefaid Anshony like-
wife ; therefore it is commanded to the Sheriff, that he
caufe to come here in the Morrow of the Holy Trinity, twelve,
@ c. by whom, ¢c. And who neither, @. to recognize, &,
becaufe as well, . at which Day here come the Parties,
@c. and the Sheriff fent not the Writ, Therefore, as at firft
it is commanded to the Sheriff, that he caufe to come here
from the Holy Trinity, in three Weeks, twelve, &, To re-
cognize in Form aforefaid, @c. At which Day, the Jurors
between the Parties aforefaid, of the aforefaid Plea between
them, were put in Refpite here until this Day, that isto fay,
in eight Days of 'St. Michael then next following, unlefs
the Juftices of the Lady the now Queen to take Affizes in
the County atorefaid affigned, by the Form of the Statute, ¢&c.
Upon Monday the 14th Day of Fuly laf paft, at the Caflle
of York, in the faid County, fhould firft come; and now
here at this Day, come as well the aforefaid Anthony, as the
aforefaid Chriffopher, by their Attornies aforefaid, and the
aforefaid Juftices to Affizes, before whom, ¢rc. fent here
their Record in thefe Words : Afterwards the Day and Place
within contained, before John Uench, one of the Juftices
of the Lady the now Queen 0 Pleas, before the Queen
“exfelf to be holden and affigned ; and Thomas Walmfley,

one
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one of the Tuftices of the faid Lady the Queen, of the Bench
%uﬁices of the faid Lady the Queen to Aflizes in the

ounty of 2ork, to be taken, affigned by the Form of the
Statute, ¢fc. came as well the within named Anthony Bald.
win, as the aforefaid within written Chriffapher Marton, by
their Attornies within mentioned, and the Jurors of the
Jury, whereof within is made mention, fome of them, that
1s to fay, William Wharton of Dunkefwick, Gentleman, Adam
Wyre of Ayrton, Yeoman, Fobn Brown of Pathorn, Yeoman,
Rallph Walker of Bolton, éentleman, Thomas Preffon of Whene
gille, Yeoman, and Henry Laycock of Felliface, Yeoman, come,
and the Jurors aforefaid are fworn; and becaufe that the
reft of the Jurors of that Jury did not appear, therefore

others of the Standers-by, to this chofen by the Sheriff of the.

County aforefaid, are, at the Requeft of the faid Anthony,
and by the Commandment of the Juflices, of new added,

whofe Name to the Pannel within written are filed ,accordin
to the Form of the Statute in fuch Cafe made and provided,
and the Jurors fo anew added, now appearing, that is to
fay, Gabricl Green, William Newby, Fobn Hawton, Fobn
Brorey, qﬂm Caven, and William Richardfon, come, who to
fay the Truth of the within contained, together with the
other Jurors aforefaid firft impannelled, and fworn to fay,
chofen, tried and fworn, fay upon their Oath, that before
the within written Time, in which it ®s fuppofed the Tref:
afs within written to be done, the aforefaid four Acres of
and with the Appurtenances, in which, ‘¢c. were Parcel
of the Pofleffions of the late Monaftery, or Priory of Boiten
in Creven; and that one Richard, late Prior of the Priory,
or Monaftery aforefaid, was feifed of one Tenement, Mef-
fuage or Farm, called Ungthorpe in the Parith of Martan in
Craven, whereof the aforefaid four Acres of Land with the
Appurtenances within new affigned are, and at the within
written Time,in which, . were Parcel in his Demefn as of
Fee, in the Right of his Monaftery aforefaid ; and fo thereof
being feifed, the faid late Prior, with the Affent of the
Covent of the fame Place, the 26th Day of December, in
the 25th Year of the Reign of the Lord Hesry VIIL. late
King of England ; by an Indenture fealed with the common
Seal of the aforefaid Prior and Covent, to the Jurors in
Evidence fhewed, demifed the aforefaid Tenement, Mef-
fuage and Farm, whereof the within written four Acres of
Land, with the Appurtenances then were, and yet are Parcel,
to one Hygh Baldwin, and Agnes his Wife, to have and to
hold, to the faid Hygh Baldwin and his Affigns, from the
Date of the Indenture aforefaid, unto the End and Term of
31 Years, fully to be ended ; by Virt_ue of which Demife,
the faid Hugh and Agnes in the aforefaid four Acres of Land,
with the Appurtenances in which, @ entred and were
therecf poffefled, the Reverfion thereof to the aforefaid Prior
and his Succeffors ; And the afqprefaid Hygh and Agne. in;o,_
)3 the
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" the aforefaid four Acres of Land, with the Appurtenances
in which, ¢@c. entred and were thereof poflefled, the Rever-

fion thereot to the aforefaid Prior and his Succeffors : ‘And

~ the aforefaid Hugh and Agnes of the aforefaid four Acres of
Y.and, with the Appurtenances in which, ¢, for the Term

aforefaid Being pofieffed, the Reverfion thereof to the aforefaid

“date Prior in Form aforefaid expectant'; by a certain A& made
“in‘Parliament of the faid late K. Henry VIIL at Weffminfler in
.the County of Middlefex, begun the 28th Day.of 4pril, in the
‘31ft Year of his Reign, and continued until the 28th Day of
- June then next following, and there then holden, amongft other
"Things it is ordained and eftablithed by the faid late King,
and the Lords Spiritual and Temporal, ard the Commons in

the faid Parliament affe:bled : That the faid late King (hould

have, hold, pofefs, and enjoy to him, his Heirs and Succeffors,

all and fingular fuch late Monafteries, Abbies, Priories,

Nunneries, Colleges, Houfes of Fryars, and other Ecclefiafti-

cal and Religious Houfes and Places, of what Kinds, Na-

tures, Qualities, or Diverfities of Habits, Rules, Profeffions,

or Orders, they or any of them were named, known, or

-called, which afrer the fourth Day of February, in the 27th
Year of the Reign of the aforefaid late King, were diffolved,

fupprefled, renounced, relinquithed, forfeited, given up, or
by any other Meansgcame to his Highnefs, and who by the

fame Authority, and in like Manner thould have, hold,

poflefs and enjoy all Scites, Circuits, Precin&s, Manors,

Lordfhips, Grainges, Meffuages, Lands, Tenements, Mea-

dows, Paftures, Rents, Reverfions, Services, Woods, Tithes,

‘Penfions, Portions, Redories,  Appropriated  Vicarages,
‘Churches, Chapels, Advowfons, Nominations, . Patronages,
Annuities, Rights, Interefts, Entries, Conditions, Commons;

Leets, Courts, Liberties, Privileges, Franchifes, and other

whatfoever Hereditaments which appertained, or belonged

to the faid late Monafteries, Abbies, Priories, Nunneries,

Colleges, Hofpitals, Houfes of Fryars, and other Religious

and Ecclefiaftical Houfes and Places, at the Time of the

aforefaid Diffolution, fuppreffing, renouncing, forfeiting,

giving up, or by any other Manner of Means came to the faid

King’s Highnefs, after the fourth Day of February above-

mentioned. And further it is Ena&ed by the Authority afore-

faid, That not only alland fingular the aforefaid late Mona-

fteries, Abbies, Priories, Nunneries, Colleges, Hofpitals,

Houfes of Fryars, and other Religious and Ecclefiaftical

Houfes and Places, Scites, Circuits, Precinés, Manors,

Lordthips, Grainges, Meffuages, Lands, Tenements, Meadows,

Paftures, Rents, Reverfions, Services, and all and fingular

other the Premiffes, from thence immediarely and prefently,

but alfo all other Monafteries, Abbies, Priories, Nunneries,

Colleges, Hofpitals, Houfes of Fryars, and all and fingular

other Ecclefiaftical and Religious- Houfes, which hereafter

$hould happen to be diffolved, fuppreffed, renounced, relin=

c quifhed,
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quifhed, forfeited, given up, or by any other Means came
to the King’s Highnefs : And alfo all Scites, Circuits, Pre-
cin&s, Manors, Grainges, Meffuages, Lands, Tenements,
Meadows, Paftures, Rents, Reverfions, Services, Woods,
*Tithes, Penfions, Portions, ReQories appropriate, Vicarages,
Churches, Chapels, Advowfons, Nominations, i’atronages,
Annuities, Rights, Interefls, Entries, Conditions, Commons,
Leets, Courts, Liberties, Privileges, Franchifes, and other
Hereditaments whatfoever, were belonging or appertaining
to them or any of them, wherefoever, and as foon as they
fhould be diffolved, fupprefled, renounced, relinquithed,
forfeited, given up, or by any other Means come to the
King’s Highnefs, fhould be vefted and adjudged by Autho-
rity of the fame Parliament, in the very acual and real
Seifin and Poffeffion of the faid late King, his Heirs and Suc-
ceffors for ever, in the State and Condition as then they
were: And as if all the faid Monafteries, Abbies, Priories,
Nunneries, Colleges, Hofpitals, Houfes of Fryars, and
other Religious and Ecclefiafical Houfes fo diffolved, fup-
prefled, renounced, relinquifhed, forfeited, given up, or came
to the King’s Highnefs as aforefaid, as alfo the aforefaid Mo-
nafteries, Abbies, Priories, Nunneries, Colleges, Hofpitals
Houfes of Fryars, and other Religious and Ecclefiaftical
Houfes and Places, which then after thould happen to be dif-
folved, fupprefled, renounced, relinquifhed, or given up to
his {aid Highnefs, Scites, Circuits, Precinéts, Manors, Lord-
thips, Grainges, and other the Premiffes whatfoever, in the
faid A& of Parliament fpecially or particularly recited or
exprefled by exprefs Names, Words, Baculties and in their
Natures, Kinds and Qualities, as in the faid A& amongft
other Things more fully it appeareth. And the faid Jurors
further fay upon their Oath aforefaid, That the aforefaid
Monaftery or Priory of Bolton aforefaid, afrer the aforefaid
th Day of Felruary, in the 27th Year aforefaid, that is to
ay, the g1th Day of Fune, in the 31ft Year of the Reign of
the faid late King, was diffolved : By Colour of which Diflolu-
tion, and by Force of the Statute aforefaid, the aforefaid late
King was feized of the aforefaid Monaftery, or Priory of
Bolton aforefaid, and of the Reverfion of the aforefaid four
Acres of Land with the Appurtenances, amongft other Things
in his Demefne as of Fee, in the Right of his Crown of Eng=
land ; and that the aforefaid Mefluage and Tenement called
Ungthorp, and the aforefaid four Acres of Land with the
Appurtenances, in which, & . At the Time of the Diffolu-
tion aforefaid, were Parcel of the Poffeffions of the aforefaid
Monaftery, or Priory ; and the faid late King, fo_thereof
being feized, the third Day of April, in the 33d Year of
his Reign, by his Letters Patents, fealed with the Great Seal
of England, to the Jurors aforefaid, fhewed in Evidence, gave
and granted unto Henry late Earl of Cumberland, all the afore-
faid Tenement, Mefluage and Farm, with the Appqrtenanﬁe‘a
C R ‘ calle
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called Ungthorp, whereof the within written four Acres with
the Appurtenances adjoining, were, and yet are, Parcel, to
haveand to hold to the faid late Farl, his Heirs and Afligns
for ever: By Colour of which Letters Patents the faid late Earl
was, amongft other Things, feized of the Reverfion of the
aforefaid Tenement, Mefluage and-Farm, with the Appur»
tenances, whereof the aforefaid four Acres of Land with the
Appurtenances, in which, ¢#c. then were, and yet are Parcel
in his Demefn as of Fee; and the afarefaid Hygh and Agnes
for the aforefaid Term of Years, in Form aforefaid, being
pofleffed, the Reverfion thereof to the aforefaid Earl, and his
Heirs expeftant, the aforefaid Hush, died of the aforefaid
four Acres of Land with the ABpurtenances, in which, .
in Form aforefaid poffefled ; and the aforefaid Agres over-
Yived him the faid Hygh, and was of the aforefaid tour Acres
of Land with the Appurtenances, in which, €. poffefled by
Way of Survivor, ¢e. And the aforefaid Agnes fo being
thereof poflefled, the Reverfion thereof to the late Earl, in
Form aforefaid expedtant, the faid late Earl made, fealed,
and delivered a certain Indenture as his Deed, of the afore-
faid four Acres of Land, with the Appurtenances, in
which, @&¢. among other Things, the Tenor of which fol-

loweth in thefe Words, ’
TLhis Inventure mave the x Dayp of September, in the
Pear of our Loyn Cad 1545, and in the 37th Pear of the
Heign of our Dovereign Loy Henry VIIL by the Grace
of Gon, jking of England, France, and Ireland, Defen-
per of the Faieh, and in the Carth the fupreme Veav of
the Churel of England and Ireland, betwixt the Riahe
JRoble Lopn Henry Cax] of Cumberland, 3621 of the Po-
1oy of Shipton, L0y Weftmorland and Veftion of the one
Part, and Agnes Baldwin of Ungthorp, Tidolw, sny
AnthonylBaldwin on the other Pace, WWitnelleth, Lhat
the fame Carlfop the Dum of 58 1. 135, 4 d. Dterling, at
the Dap of the Date hereof by the Taid Agnes and An-
thony paid to the faid Carl, whereof the faiv Carl ac-
knowlevgeth himlelf to be trulp contented ann paiv, ana
the (aid Agnes and Anthony, their eirs and Crecutops,
thereof, aud of every Part thereof, to be dilchargen anp
acquicted fop ever, hath cobenanten, agranten, and to
Fravm letten, ann bp thele Pqefents covenantetl), qrant-
eth, nemifech, and lecteth to FFarm to che faiv Agnes any
Anthony, ann tothe Beirs of the fame Anthony, the fain
Zenement, Pefluage 0 Farm, callen Ungthorp in the
Parifh of Maiton in Craven in the County of York, toz
gether with the Clolures, Feenings, Paftures, Arvrable
Lany, Peanotw, Wloods, Waters, Commaon of Patuve
inthe Bo0ys of Caff and TWielt Marton, Common of Tur-
bury, wich free Pallage to and fro the fame Common of
Efton, to & Gound 0y MWeavow callen Tadholm, Iying
in the vemeln Clofes of Marton-Hall, anv all Poules,
, WBarns,
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%Barng, YWoons, and Wuildings to the {ame Lenemens
02 JFrarm called Usgthorp helungmfg, 0 in any wife
Yerecofore apperfatning, notw and of old Lime being of
the nnlﬁpem pRent of 53s. 4 d. to have and to holy the
fame Zenement o2 Ffarm callen Ungthorp, with alf
and fingular the Premilles with the Appurtenances, ta
the fame Agnes anb Anthony, and to the Peirs of the
famg Anthony, from the Date hereof to the Cnn ann
Ierm of g9 Pears, next and immediatelp folloming,
and fullp to be campleat and ended, and fo from o9 Pears
10 99 Pears, untill fuch TLime ag 300 Pears be Ipent
fully finithed, and erpiren, without Impeachment of
any Panner of Wiake, in as ample, free, any {arge
Manner as ever Nicholas Simfon, Hugh Baldwin, anp
the faiy Agnes Baldwin, o2 anp other Zenant 02 Jfar.
mer of the 13id Lenement 0 Pefluafe of Ungthorp, tuith
all ann fingular the Premilles with the Appurtenances
£ver occupien 02 might hbave occupien the fame, withoue
Futevcuption, Aet, EDifurbance, Denial, Contraniion,
8 Refitance of the fame Garl, o of his Weirs any
Altigns, o2 of anp other Dificer, Farmer, o) Farmers
of the fame Carl'g, of the Panoy 02 Capital Pele callen
Marton-Hall fop the Zime being, 0p of anp other, at
02 by the T, Affent, Confent, op Frurtherance of the
{amz Carl, bis Peirs o AlGgns s And further, The
Iaiy Agnes and Anthony cobenanteth and granteth bp
thele 9Drefents, fop them ann the Peirs of the faiy An-
thony, toand with the fame Carl, that they the fame
Agnes and Anthony, anb the Peirs of the fame An-
thony, fhall pearlp, during the faid Lerm, at the FFeaff
of D@t, Michael the Archangel, and within forty Daps
after, fop cevtain urgent Coufiderations, content and
ap, o caufe to be contented and paik to the faiv Carl,
giﬁ' Peirs and Alfigns, as well a Penny leparately bp
itlelf ag 5s. 4d, Derling, in a grofs and intive Dum
if it be asked; fop the which Papment of the fain fingle
Jpenny, and of the fafd 5s. 4d. Drerling, the faip Carl
covenanteth and granteth fop him, his Peirg aud Alfigns,
to.and with the faid Agnes ani Anthony, to nifcharge
ann fave harmlels from Zime to TLime, all the fain
JLand and Lenements, and the faid Agnes and Antho-
ny, and the Peirs of the fame Anthony, as twell of
and from the Payment of the faiv Penny, ag fo) the
gapment of the Hum nfmj s. 4d. ag of all other
ouits, Cracions, IPoons, efloing, Fines, Cuftoms,
any all ocher Fmpofitions 0y emandg whatloever thep
be, concerning the fame MBefluage 02 ewement callen
Ungthorpe, ana all other the §premilles with the dp-
puctenances, during the faid Zerm now granted, oy
anp Lerm bereafter by FForce of this Yuventure to be
granted by the Cacl and bis Vrivs, as well againlf owe
2 ST
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Bovereign Lo the Ring and his Weits, as againf all
other Peelon o0y Perfong whacloever they be. = dAny
furthermore the faiv Carl covenanteth to and with the
fain ‘Agnes and Anthony by thefe 9dpelents, that be
the fain Carl, bis Peirs any Alligns, fhall at the Cna
any Levrt of 300 Pears, make 0y caule to be made
to the Veivs 0) Alfigns of the faiy Anthony, a like
Demile and Leale of the fain Pelluage op Lenement,
any all other the Premifles wirh the Appurcenances,
if it be ashey, fop fo many more Pears as is cons
tained  in this Leale, anu the fame eale to be of
like Fopce, Cled, any Dirength in the Law as this
prefent is, without anp Cobin, Frauv, Collufion, Dex
nper, o Pale-Cugine, but truly any faithfully - accopn-
ing to the true Pur n%t and Meaning of thele Prelents,
Fn;witnels whereef the Parcies abobelaiv to chele Yns
ventures interchangeably have fet cheir Deals, the Dap
and Pear abobvelaiv. ;

And the faid Jurors further fay upon their Oath, that no
Livery or Seifin of the Tenements aforefaid, or any Part
thereof, was delivered to the aforefaid Agnes and Anthony,
or to any of them upon the Indenture aforefaid ; and that
the aforefaid Agnes and Anthony had and held the Tene-
ment, Mefe, and Farm aforefaig, with the Appurtenances,’
whereof the aforefaid four Acres with the Appurtenances,
in which, dw. are and then were Parcel; as the Law in
this Cafe requireth : And the faid Agaes and Anthony fo
having and holding the Tenement, f’[eﬂ'uage, and Farm
aforefaid with the Appurtenances, whereof the four Acres
in which, ¢fc. are and then were Parcel, the faid Agnes the
laft Day of Oflober, in the sth Year of the Reign of the
faid Lady the now Queen, at Martor aforefaid, in the
County aforefaid died,and the aforefaid Anthony her Son over-
lived, and continued the Poffeflion of the Tenement, Mef-
fuage, and Farm aforefaid, with the Appurtenances, whereof
the aforefaid four Acres of Land with the Appurtenances,
in which, @c. are Parcel) and took the Profits thereof, and
had occupied and held the Tenement, Mefluage and Farm
aforefaid, whereof the aforefaid four Acres of Land, with
the Appurtenances, in which, ¢fc. with the Appurtenances,
‘are Parcel of fuch Eftate and Intereft, as the Law in this
Cafe requireth; and he having, occupying, and holding the
Tenement, Mefluage and Farm aforefaid, whereof the with-
in written four Acres of Land are Parcel ; the aforefaid
Henry, late Earl of Cumberland died, having Iflue George,
now Farl of Cumberland, his Son and Heir, and the faid
George Earl of Cumberland, entred into the Tenements afore-
faid, and afterwards, thatis to fay, the 17th Day of Ay~ 3,
:in the 24th Year of the Reign of the faid Lady the now
Quecn, enfeoffed the aforefaid Chrificpher Marton of fth¢~

af gz-
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‘aforefaid four Acres of Land with the Appurtenances, to
‘have to the faid Ci#iffopher and his Heirs for ever. And
that the aforefaid Anthony, at the Time of the making of-the
Feoffment aforefaid, and after that Feoffinent made hitherio
continued in Poffeffion, as well of the aforefaid four Acres of
Land with the Appurtenances, as of the Mefluage and reft
of the Tenements, and Farm aforefaid ; but yet the Jurors
‘further fay, That before the Feoffment aforefaid, the afore-
faid Rent to the aforefaid Henry late Earl of Cumberland,
and his Heirs, by the Indenture aforefaid, granted as well to

the ziférefaid‘Hehry Farl of Cumberland in his Life, and

after the Death of him the faid late Earl, to the aforefaid
George now Earl of Cumberland, as to the atorefaid Chriffo-
pher Marton, after the Feoffment aforefaid, by the aforefaid
Anthony was paid. And the faid Jurors further fay upon
their Oath, That the faid Chriffopher, the Day and Year inthe
Declaration above fpecified, entred into the aforefaid four
Acres of Land with the Appurtenances, in which, ¢c. upon
the Pofleflion of the aforefaid Anthony, and the Oats within
written, then there by walking with his Feet trod down
and confumed, as the aforefaid Anthony within againft him
complaineth: But whether upon the whole Matter aforefaid,
by the Jurors aforefaid, in Form aforefaid found, the afore-
faid Entry of the aforefaid Chrzffopher, in the aforefaid four
Acres of Land with the Appurtenances, in which, @ be
a good and lawful Entry or not, the faid Jurors are utterly
ignorant, and thereof pray the Advice and Judgment of the
Juftices of the Court here ; and if upon the whole Matter afore=
faid, by the Jurors aforefaid, in Form aforefaid found, it fhall
feem to the Juftices and Court here, that the aforefaid Entry
of the aforefaid Chriffopher be not a good and lawful En-
try in Law, in the aforefaid four Acres of Land, upon the
Poffeflion of the faid Anthony : Then the faid Jurors fay,
upon their Oath, That the aforefaid Chrzflopher is guilty of
the Trefpafs in the aforefaid four Acres of Land within of
new affigned, as the aforefaid Anthony within againft him
complaineth. And then they affefs the Damages of the faid
Anthony, by Occafion of that Trefpafs, above his Cofts and
Charges by him about his Suit in this Behalf expended, to
twenty Shillings, and for his Cofts and Charges to forry Shil-
lings ; and if upon the whole Matter aforefaid, it thall feem
to the Juftices and Court here, That the aforefaid Entry of
the aforefaid Chriffopher, in the aforefaid four Acres of Land
of new affigned, upon the Poffeflion of the faid Axrthony, is
a good and lawful Entry in Law, then the faid Jurors
fay upon their Oath, that the aforefaid Chriffopher 1s not
guilty of the Trefpafs within written, in the within written
four Acres of Land within of new afhigned. And becufe
the Juftices here will advife themfelves of and upon the Pre-
miffes, before that they give their Judgment thereof, Day

is given to the Pardes aforefaid, here until in eight
’ Days
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Days of St. Hillary, to hear their Judgment thereof becaufe
the faid Juftices here thereof not yet, @'c At which
Day come as well the faid Anthony, as the aforefaid Chriffe-
2ber by their Attornies aforefaid ;. and upon this, all and
fingular the Premifles being feen, and by the Juitices here
fully underflood : It is granted that the aforefaid Anthony
recover againft the aforefaid Cbr{lt‘gber his Damages to 3 /i
by the Jurors aforefaid, in Form aforefaid affefled ; as alfo
11/, 65. 8d. to the faid Anthony at his Requeft, for his
Cofts and Charges by the]Court here of Increafe adjudged ;
which Damages in the whole amount to 147, 6+, 84, and
that the aforefaid Chrifiopher be taken, &%, -

“"BaLD-



BALDWINS Cafe.

Pafch. 31Eliz. Rot. 1151.

In the Common Pleas.

Etween Baldwin and Morton in Trefpafs in the Coun- (2) 1 And. 223
ty of Zork, and adjudged in the Common Pleas; the 3y e v
Cafe was fuch ; the Prior of Boulton, Anno 25 H, 8, with '
the Affent of his Covent by Indenture demifed the Land
in Queftion to Hygh Baldwin and Anne his Wife for twenty-
one Years. And afterwards the Priory by Surrender, &,
came to King Hen. 8. and after Hygh Baldwin died,. King
Hen. 8, Anno 33. granted the Land in Queftion to Henry
Earl of Cumber/and, and his Heirs, who, 37 H.8. by his
Indenture, covenanted, granted, demifed, and to farm let
the faid Land to the faid Anne, and to one Anthony Bald-
win her Son, and to the Heirs of the faid Anthony: Ha-
bendum to them from the Date of the fame Indenture,
until the End of g9 Years, and fo from g9 Years to 99
Years, until 300 Years be expired, without Impeachment
of Wafte, in as ample and large Manner and Form as the
faid Hygh and Anne, or any Tenant or Farmer ever had /
or enjoyed the fame. And the Leflee covenanted to pay
during the faid Term, §s. 84. if it were demanded : And
the Leflor covenanted that he, his Heirs and Affigns, at
the End of the faid Term of 300 Years, would make unto
the Heirs and Afligns of the faid Anthony Baldwin, fuch
Leafe for other 300 Years, ¢’c. And the Jury found, that
no Livery and Seifin was made to the {aid Anthony or Anne,

.according to the faid Indenture ; Anne died, and Anthon
T furvived,
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furvived, Henry Earl of Cumberland died, George his Son and
Heir, Anno 14 Eliz. did enfeoff the Defendant th.ereo.f ;
the faid Anthony at the Time of the Feoffment being in
Poffeflion -of the faid Land; upon whom the Defendant
entred, upon which Entry the faid Anthony B_zzldwm
brought his A&ion of Trefpafs.. And the Doubt in this
Cafe was, If forafmuch as the Fee-Simple was limited
and exprefled. by the Premiffes, to Anthony and his -Heirs, if
the Ligitation of the Term for Years in’ the (2) Haben-
duwm were contrary and repugnant to the Premiffes., And
firft it appeareth, That the Intent of the Pa:rtles was, that
but a Term fhould pafs; for in the Premiffes the Parties
ufe the ufual Words of a Leafe,. fczl. grant, demife, and to
Farm let, and a certain Term for Years is limited By the
Hibendum ; alfo it is limited without (b) Impeachment
of Wafte; alfo the Leflee binds himfelf by Covenant to
pay the Rent during the Term ; and the Leflor covenants
that 2 new Leafe {hall be made at the End of the Term,
and that the Leffees fhall enjoy the Land, &v. as other
Farmers, &c. had enjoyed the fame. Then fuch Con-
iru@ion fhall-be always made, that the (¢) Intent of the
Parties thall take Effe&, if the fame by any Conftrp&ion
may ftand with the Rule of Law: And it was objected,
that the Rule of Law was, That an (d) Habendum being
contrary or repugnant to the Premiffes is void, and the
Premiffes fhall ftand : As if a Man by Deed give Lands by
the Premiffes to one and his Heirs, Habendum to him for
his Life, this Hsbendwm is void, becaufe a®Fee-Simple is
exprefled in the Premiffes, and but an Eftate for Life in
the Habendum, which is repugnant and void, which Cafe
was agreed on all Sides. But it was adjudged by Arder--
Jon, Chief Juftice, Windbam, Periam, and Walmfley Juftices,
that the Habendum in the Cafe at Bar, was not repugnant ;
and that by the faid Demife both the Leflees had a Leafe
for Years therein exprefled ; and in this Cafe thefe Diffe-
rences were taken and agreed for good Law.

1. When to Things which take their Effence and Effe®
by the Delivery of the Deed without other Ceremony, and
which lie in Grant, there in fuch Limitation as in the Cafe
at Bar, the Habendum was repugnant and void. AsifaMan
grant Rent, or Common, ¢&c. out of his Land by the Pre-
mifles of the Deed to one and his Heirs, Habendum to the
Grantee for Years or for Life, the Habendum is repugnant,
for a Fee paffeth by the Premiffes by the Delivery of the

Dgfid, and therefore the Habendum for Years or Life is
void.

2, If
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2. If one by Deed grant a Rent'in effe, or 2 Seignory in
the Premifles to one and his Heirs, Habendum to the Grantee
for Years, -or Life ; although another Thing or Ceremony
is requifite, that is to fay, (Attornment) befides the De-
livery of the Deed, yet forafmuch as the Thing lieth in
Grant, and both Eftates, that is, to fay, as well the Eftate
in Fee, as the Eftate for Years or for Life ought to have one
and the fame Ceremony, that is to fay, (Attornment) to
pafs it, as a Seignory, ¢, and for this Caufe the Habendum
in fuch Cafe is repugnant and void. o

3. When' a Man gives Land by Deed in Fee by the (2) (2) n#..25
Premifles, Habendum to the Leflee for Life, there the Ha- 524 2 Fowe
bendum is void, as hath been faid; for one and the fame 1s:. Davis 46.a.
Ceremony, fil. Livery is requifite to both the Eftates; and 20223 b
therefore when Livery is made according to the Form and
Effe&t of the Deed, it fhall be taken firongeft againft the
Feoffor, 'and more for the Advantage of the Feoffee ; and
the Habendum in fuch Cafe is void, and till Livery be made Ce: Lit. y5
the Feoffee hath but at Will.

4. When to the Eftate limited by the Premiffes a Cere-
mony is requifite to the Perfe&tion of the Eftate, and to
the Eftate limited by the Hubendum, nothing is required to ; cq, ;o4
the Perfection and Effence thereof but only the Delivery of i
the Deed, there, alchough the Habendum be of lefler Eflate
than is mentioned in the Premiffes, the Habendum fhall
fland, as in the Cafe at the Bar: To the Fee-Simple li-
mited by the Premiffes, it is requifite to have Livery and
Seifin ; and till Livery be made, nothing fhall pafs but an
Eftate at Will (if the Deed had not gone further) and
therefore the Habendum for Years is good prefently .by the
Delivery of the Deed, and fo it appeareth it was the In- -
tent of the Parties that it thould take Effe&t by the Livery
of the Deed for Years.

Note, Reader, a Difference between an Eftate in the Pre-
miffes implied, (#) and an Efate exprefled ; for if A. ) yob. e
grant a2 Rent to B. generally, the fame by Implication and §co-154-b.
Conftruction of Law is an Eftate for Life; but if the Ha- & 1oy, n ok
bendum be for Years, it is good, and fhall qualify the Gene- Li-if3.2.b.205-
rality and Implication of the Premiffes. And note in the 5o
Cafe at Bar, the Habendwsn cannot be good to Anre only,
and void to Anthony, for (c) Maleditta expifiiio qne corrum- . 4Co, 15, 2.
it textwm. Alfo it is to be obferved, that although $éose.b. 154
Anne Baldwin had an Eftate for Years in Pofleffion, and b: 3 Bulft. 195,

had fole and lawful Poflefion, and Aathony nothing, R ek
i ’ and
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and therefore it might be objected, that this Deed fhould
enure to Anné only by Way of Confinmation or Releafe,
3Anderfi224  yet it was adjudged that the Leafe was good to both, feil,
to Anthony and Anne, for fo are the Words and the Inten.
tion of theParties ; and thefe Words, Asnd to the Heirs
of Anthony, upon Confideration of the whole Deed are
veid; and both Leffees had a2 good Eftate for Years, And
if Livery of Seifin had been made to the Leflees, it had
€0, Lit 38.2. b. fiot altered the Cafe, for it was a Leafe for Years at the
Beginning ; and Judgment was given for the Phintiff,. -
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The Cafe of BANKRUPTS.

Trin. 31 Eliz

25

GRegory Smith, Cullamor, and other good Merchants of Meor 554

London, brought an Ag&ion "upon the Cafe upon Trover
and Converfion of divers Goods in' London againft Thomas
Mills, and upon Not guilty pleaded, the Jury gave a Spe-
cial Verdi& tothis Effet: Fobn Cook of Spalding was pof-

fefled of the fame Goods, and exercifing the Trade of

Buying and Selling, 30 Fanuarii, 29 Eliz. became a Bankrupt,
and abfented himfelf fecundum formam Statuti (which was
found at large) and the faid 30 Fanuarii was indebted to
the Plaintifls, being Subjeéts born, in 273/, 12 d. pro Merchan-
dizis per quemlibet eorum prius venditis ; and then alfo was in-
debted to Rob. Tibnam, being alfo a Subje@ born, in 64 /. After-
wards, 12 Feb. 29 Eliz. the Plaintiffs exhibited a Petition to
the Lord Chancellor to have a2 Commiflion upon the Statute
of Bankrupts, and 17 Feb., 29 Eliz. a Commiflion was grant-
ed, according to the faid Statute, under the great Seal, to
William Watfon and others, And afterwards, 21 Februardi,
29 Eliz. Fobn Cook gave and delivered the faid Goods' to
Tibnam, in Satisfa&ion of Part of his faid due Debt, the
Goods beingof the Value of 24/ And afterwards, ultimo
Martii, 29 Elzz. the Commiflioners, by Deed indented, fold
to the Plaintiffs’ jointly the faid Goods, and at the fame
Time the faid Mulls then Faor to Tibnam in ca parte re-
fufed to come in as Creditor, but claimed the faid Goods as
the proper Goods of his Mafter by the Gift aforefaid ; and
afterwards the Goods came to the Defendant’s Hands and
he converted them ; but whether the Sale of the faid Com-
miflioners, notwithffanding the faid Gift and Delivery to
Tibnam, be good or not, that was the Doubt referred to the

- Confidergtion of the Court, And ,]Etlldgmex}r_ was given byéVr_,y,
A N e

<ief
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The Cafe of BANKRUPTS. PART I
Chief Juflice, and the whole Court, for the Plaintiffs. And

: in this Cafe divers Points were refolved :

. OS;dcs; % 1. That the faid * Sale made by the faid Commiffioners
go5. " ¥ was good 3 and becaufe the Doubt arofe only upon the Words
and Intent of the Statute of 13 Eliz, cap. 7. the Court
confidered the feveral Parts and “Brdnches thereof. Firfty
The A@ deferibes a Bankrupt, and whom he defrauds, fcil.
the Creditors. 2. Towhom the Creditors thould complain
for Relief, fesl. To the Lord Chancellor. 3. How and’by
what Way Relief and Remedy is provided, feil. by Force of
a Commflion under the Great Sealy &«. 4. The Authority
€8 Co. 58.5. Of the Commiffioners, fcil. to fell, &c: that is to fay, (2)
1o cvery one of the Creditors a Porizon, Rate and Rate. altke,
_according 1o the Quamizty of bis or thesr Debt. So that’ the
Intent of the Makers of the faid A& exprefled in plain
Words was to relieve the Creditors of the Bankrupt equally,
and that there fhould be an equal and rateable Proportion
obferved in the Diftribution of the Bankrupts Goods a-
. -mongftthe Creditors, having Regard to the Quantity of their
feveral Debts, fo that one fhould not prevent the other,
fawk. M. 106 Dut all thould be in equali jure. And fo we fee in divers
107 Cafes, as well at the Common' Law as upon the like Sta-
tutes, fuch Conffra&ions have been made; for, as Curo faith,
()5 Coto0a.(b) Ipfa etemim leges cypiunt ut jure. reganiur : And there-

§Co. 1522 fore it is held-in 35 H 8. tir. Teffaments, Br.
g Co-123. b fOT€ 1T 15 he 35 1 o Leff 214 Ig. (¢) a
Co. Lt xo-2 43 Man holdeth three Manors of three feveral Lords by Knights
3% P 1 P Gervice, each Manor of equal Value, he cannot devife two
() 5 Co- ’1‘3‘."1;'.1‘/19,-1101'5 and leave the Third to defcend according to the
* s generality of the Words of the A&s of (d) 32 & 34 H. 8.
(@ ¢ L o .of Wills, for then he fhould prejudice the other ‘two Lords,
.1 344.8.c.5.but by a favourable and equal Conftruftion he can devife
but two Parts of each Manor, {0 that Equality between them
* Co. 100 2. Jhall be obferved. And in 4 E. 3. Affize * 178, the Lord
of a Town cannot improve it all, leaving fufficient*Com-
. mon in the Lands of other Lords within the Statue of
'f))4 Co.37.2.  Aderton, (e) ¢apo4o And foin Cafes ar the Common Law
3 Co, 13+ as 2. . . b}
34-3.; Co.i00.a, a0 Equality is required, asin 11 H. 7. 12. b, (f) 2 Man binds
5"25.11'){_'1%%:2-_ himfelf in an Obligation and his Heirs, and hath Heirs and
3 Bultr. 315.  Lands on the Part of his Father, and on the Part of his Mo-
lc,E.u; us . ther, both Heirs thall be equally charged, 48 F. 3.5. 4. b, in
()3 Co-13. 2. Dower, if the (g ) Herr be vouched 1n three feveral Wards
8 Cabam o within the fame County, he thall not have Execution agajnft

Dower 1§, Fiz. one only, but all fhall be equally charged. () 29 E. 3. 30.
3333321,2%.“" the like Cafe. So here in%ur (yiafe there gu)gh? to ge‘ 2?1
(5) 5 Cor100- 2-€qual Diftribution fecundum quantitatem debitorwm fusrum
buat if after the Debtor becomes a Bankrupt, he may pre~
fér one (who paradventure hath leaft need ) and defeat
and Defraund many other poor Men of their true Debs,

it
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it would be unequal and unconfcionable, and a rgreat De-
fedt in the Law, if after that he hath utterly difcredited
himfelf by becoming a Bankrupt, the Law fhould credit
him fo make Diftribution of his Goods to whom he plea-
fed, being a Bankrupt Man, and of no Credit ; but the Law as
hath been faid before, hath appointed certain Commiflioners
of Indifferency and Credit to make the Diftribution of his
Goods, Ts”every one of his Creditors, Rate and Rate alike, a
Portion, according to the Quantity of their Debis as the Statute
fpeaketh. Alfo the Cafe is fronger, becaufe this Gift is an
Aflignment of the Bankrupt after the Commiffion awarded
under the Great Seal, which Commiflion is Matter of Record,
whereof every one may take Conufance, :

Laftly and principally, the Court relied 1%pon other Words
inthe A&, fcil, And that every Direltion, Bargain and Sale,
&c. done by the Perfons {9 authorized as 15 aforefaid, in Form
aforefaid, [ball be good and effeltual in Law, &c. againft the
Jaid Offender, &c. and againf} 4ll other Perfons clawming by,
from, or under fuch Offender by any AEt bad, made, or done,
after any fuch Pérfon [ball become Bankrupt, &c, So that
in as much as this Affignment and Delivery of the faid
QGoods was after the faid Cook became Bankrupt, notwiths
fanding that, the Commiflioners may well fell them. And
the Court refolved, that the Provifo concerning Gifts and
Grants bona fide makes no Gift or Grant good which the
Bankrupt makes after he becomes Bankrupt, but excludes
them out of the Penalty inflited by the fame Provifo,
And divers Exceptions were taken to the Verdi&t by the
Defendant’s Council,

1. That it was not found, that the faid Sale by the
Commiffioners of the faid Goods was by Deed inrolled, as
they objected the Words of the faid A require : But to that
it was anfwered and refolved by the Court, That the
Words of the Aét concerning Inrollment of the Deed com-
ing next after thefe Words, Goeds and Chattels, are, or other-
wife to order the fame for trug Satisfallion and Rayment, &,
and that every Direltion, Order, &c. fhall be good and effettue
al, fo this Sale without Deed inrolled is good enough.

2, It was obje&ted, that it was not found that the Com-
miffioners had firft feen the Goods before their Sale, for
the Words of the A& are, feil. 10 be [earched, viewed, &<,
To that it was anfwered and refolved, that the faid Words,
Or atherwife 10 order, &c. and that every Direltion, &c. refer
it to the Difcretion of the Commiflioners, and paradventure
they cannot come to the Sight of them.

3. That the Commiffioners ought to make feveral
Diftributions to the feveral Creditors, and not to make
3 joint Sale or Affignment to feveral Creditors ; for hif

‘ - E2 - b
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The Cafe of BANKRUPTS. ParT IL

he owed A. 20l B 20l and C 5/.a Joint-Sale or Affign-
ment to_A. B.and C.is not according to the Power given
to the Commiffioners by the faid A&; for the A& limits
them to make Difpofition amongft the Creditors, &. to
every one & Portion, Rate and Rate like, gccording 20 the Quan-
tity of their Debts; but in this Cafe, he who hath the leaft
Debt fhall have as great Intereft in the Goods as he who
hath the greateft, and fo fuch Affignment in the faid Cafe
put of feveral Debts is void, guod fuit conceffum per Curiam.
But to that it was anfwered and refolved by the Court,
that in the Cafe at the Bar, it appears by the Verdi&,
that the Debt due to the Plaintiffs was joint, for they
found ut fupra, that the faid Fobn Cook was indebted to
the Plaintiffs in 273/, 124. which fhall be intended a
Joint-Debt, and fo the Sale good in the Cafe at the Bar.

4. That forafmuch as the Words of the A& are, To
(#) every of the faid Creditors & Portion, Rate and Rate like,
Diftribution ought to be made to all the Creditors: But
here it appears that the faid Tibnam was a Creditor, and
64!, due to him, and yet nothing is allotted or affigned
to him, fo the Sale is void. To that it was anfwered and
refclved by the Court, that in this Cafe the Fa&or of the -
faid Tibnam, in ea parte, efufed to come in asa Creditor,
but claimed all the Goods; And this A& gives Benefit to
thofe who will enquire-and come in as (‘h) Creditors, and
not to thofe who either out of Obftinacy refufe, or throuzh
Carelefnefs negle&t to come before the Commiffioners and
pray the Benefit of thefaid Statute; for (c) vigilantibus & non
dormientibus jura fubveniunt, for otherwife a Debt might
be concealed, or a Creditor might abfent himfelf, and fo
avoid all the Proceedings of the Commiffioners by Force
of the faid A& And every Creditor may take Notice of
the Commiffion, being Matter ('d) of Record as is aforefaid ;
and fo no Inconvenience can happen to any Creditor who
will be vigilant; but great Inconvenience will follow, and

the whole Effe&t of the A& be overthrown, if other Con-
firuction fhould be made, ~ '

BeT-
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" BETTISWORTH'S Cafe.

Pafch. 22 Eliz.  Rot. 738.

In the Common Pleas.

, 27—10»:&: Rettifworth wasfummons'd to anfwer to Fobn Hay- 5% @

ward, of a Plea wherefore he took the Cattle of the faid
John, and them unjuftly derained againft Gages and Pledges,
€'c. and thereupon he the {aid Fobr, by Fobn Comber his At-
torney, complains, That the aforefaid Thoma4s, the 28th Day
of Ottober, in the 19th Year of the Reign of the Lady now
Queen at Jpping, in a certain Place called Raynolds, took the

Cattle, that is to fay, Two Cows of the faid Fobw, and

. them unjuftly detained againft Gages and Pledges, until, ¢-.
And whereupon he faith, that he is the Worle, and hath
Damage to the Valve of 10/, And thereof he bringeth Sute,
¢c. And the. aforefaid Thomas, by Fohn Trot his Attorney,
comes and defends the Force and Injury when, &c. And
‘doth well avow the taking of the Cattle aforefaid, in the
aforefaid Place in which, @&¢. And juftly, &c. Becaufe he
faith, That the faid Place in which it is fuppofed, the taking
of the Cattle aforefaid to be done, contains in itfelf one
Acre and Half of Land with the Appurtenances, in Jpping
aforefaid, And that long before the aforefaid Time in which,
&c. One Fobn Bettifworth, was feized of and in one Mefluage,
and a Garden, twelve Acres of Land, and one Acre of Wood,
with the Appurtenances, in [pping aforefaid, whereof the
aforefaid Place in which, & 1s, and the aforefaid Time in
which, ¢c. fromthe Time whereof the Memory of Men is
fot to be contrary, was Parcel in his Demefn as of Fee; and
fo thereof being feized, the faid Fobn long before the afore-
faid Time in which, ¢r. that is to fay, the 20th Day of
March,inthe 11th Year of the Reign of the Lady the now
Queen, at Jpping aforefaid, by his Indenture madebetween the
atorefaid Fobn Bettifworth of the one Par, and the aforefaid Foba
Huyward, by the Name of Fobn Hayward, of the fame Parifh
and County, Husbandman, of the other Part, demifed,
graited, and to Farm Let, to the aforetaid Fobn Huyward,

E 3
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the Tenements aforefaid with the Appurtenances, whereof,
¢c. To have and to hold, the faid Tenements with the
Appurtenances, to the faid Jobn Heyward and his Affigns,
from the Feaft of the Annunciation of the ‘Blefled Mary the
Virgin, then next following, until the Fnd and Term of
21 Years, and then next following, and fully to be compleat
and ended ; Yielding and paying, therefore yearly during
the faid Term, to the aforefaid Fobn Bettifworth and his
Affigns, twelve Pence, at the Feaft of St. Michael the Arch-
angel, or within ten Days next after the faid Feaft of St.
Michael the Archangel. By virtue of which Demife, the faid
Fobn Hayward, in the Tenements aforefaid with the Appure
tenances entered and was thereof poffefled, the Reverfion
thereof to the faid Fohn Betrifworth, and his Heirs expetant ;
and the faid Fobn Hayward fo of the Tenements aforefaid
with the Appurtenances whereof, . being poffefled, and
the aforefaid Fohn Bessifworth of the Reverfion thereof and
of the Rent aforefaid being feized in his Demefn as of Fee,
The f2id Fobn Bettifworth, before the Time in which, &,
that is to fay, the 3d Da{of Fanuary, in the 19th Year
of the Reign of the faid Lady the now Queen, at fpping
aforefaid, died, of fuch his Eftate of the Reverfion and
Rent aforefaid, with the Appurtenances whereof, ¢fr. feized,
without Iffue of his Body begotten s after whofe Death, the
faid Reverfion of the Tenements aforefaid with the Appur-
tenances whereof, . delcended to the faid Tho. Bestisf-
worth, as Brother and Heir of the faid Jobn Betrifunrth; by
which the faid Thomas was feized of the aforefaid Reverfion,
of the Tenements aforefaid with the Appurtenances, whereof]
@ c. and of the Rent aforefaid, in his Demefn as of Fee.
And becaufe twelve Pence of the Rent aforefaid, for one
whole Year afcer the Death of the aforefaid Fobn Bestifivorsh,
ended at the Feaft of St. Michael the Archangel, in the 191h
Year of the Reign of the faid Lady the now Queen, to the
f2id Thomas the aforefaid Time in which, ¢ was behind
and not paid, the faid Thomas doth well avow the Taking
of the Cattle aforefaid, in the aforefaid Place in which, &,
as in Parcel of the Tenements aforefaid with their Appur-
tenances, to the aforefaid Fohn' Heyward in form aforefaid
demifed, and juftly, &c. for the faid twelve Pence of the
Rent aforefaid to him the faid Thomas fo being behind, ¢,
And the aforefaid Fobn Hayward faith, That the aforefaid
T homas, for the Reafon before alledged, ought not to avow the
Taking the Cattle aforefaid in the Place aforefaid in which,
@c. to be juft; becaufe he faith, That well and true it is,
That the aforefaid Fobn Bettsfworth, was feized of the Tene-.
ments aforefaid, with the Appurtenances, whereof, @z,
in his Demef(n as of Fee, and fo thereof being feized, De-
mifed to the faid 7ohn Heyward, the Tencments aforefaid,

2 with
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with the Appurtenances whereof, @, To have and to hold
to the faid Fobn Hayward, for the aforefaid Term of the
aforefaid 21 Years, as the aforefaid Thomas hath above
alleged ; but che faid John Hayward faith, That the afore-
faid" Fobn Bestifworth, of the Reverfion of the Tenements
aforefaid with the Appurtenances, whereof, &z, in his De-
mefn as of Fee, in Form aforefaid being feized, before the
aforefaid Time in which, . into the Tenements aforefaid
with the Appurtenances whereof, ¢&c. upon the Pofleflion of
him the faid Fobn Heyward, thereof entred, and him the
‘faid Fohn from his Poffeflion did expel, and amove, and im-
mediately after, of the faid Tenements with the Appurte-
nances, whereof, @'c. enfeoffed one William Betrifwerth, to
have and to hold the faid Tenements with the Appur-
tenances, whereof, ¢c. to the faid Williamw, and his Heirs
and Affigns for ever; By Virtue of which Feoffment, the
aforefaid William was feized of the fame Tenements with
the Appurtenances, whereof, ¢c. in his Demefn as of Fee
upon the which Pofleflion of the faid William Betti/‘wvrtg
thereof the faid Fobn Hayward, afterwards, and before the
aforefaid Time in which, @'c. claiming his Term aforefaid,
of and in the Tenements aforefaid with the Appurtenances,
whereof, @c. into the faid Tenements with the Appurte~
nances, whereof, ¢#c. re-entered, and was thereof Poflefls
ed ; and fo thereof being poffeffed, The faid Fobn Hayward,
before the aforefaid Time in which, @ . put the Cattle
aforefaid, into the aforefaid Place in which, &c. to eat the
Grafs in the fame then growing; which Cattle were in the
faid Place in which, & c. eating the Grafs in the fame then
growing, until the aforefaid Thomas, the Day and Year in
the Declaration aforefaid above fpecified, at Ipping aforea
faid, in the aforefaid Place called Raynmolds, took the Cat-
tle of him thefaid Fobn Hayward, and them unjuftly detained
againft Ga%es and Pledges, until, @'. as he above againft
him' complaineth: Without that, that the aforefaid Fohn
Bettifworth, died of the Reverfion of the Tenements atore-
faid with the Appurtenances, whereof, @c. and of the Rent
aforefaid feized, as the aforefaid Thomas above hath alleged ;
and this he is ready to aver, wherefore inafmuch as the
aforefaid Thomas, the Taking of the Cattle aforefaid, in the
aforefaid Place in which, ¢c. above acknowledgeth., The
faid Fobn Hayward demandeth Judgment, and his Damages
by the Occafion of the Taking, and unjuft Detaining of
the faid Cattle, to be adjudged unto him, ¢#c. And the aforc-
faid Thomas as at firft faith, That the aforefaid Fobn Betszf~
worth died of the Reverfion of the Tenements aforefaid with
the Appurtenances whereof, ¢'c.and of the Rent aforefaid fziz-
ed, as he hath above allcdged ; and of this he puts himfelf upon
the Couatry, and the faid Jobn Hayward likewife ; Thercfore
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it is commanded to the Sheriff, that he caufe to come here,
from the Day of Esffer,in five Weeks, 12 ¢°c. by whom &e,
Auad who, neither, ¢re. To recognize, ¢c. Becaufe as well,
¢7c. At which Day here came the Parties;, @¢c. And the
Sheriff fent not the Writ: Therefore as before, It is coms
manded to the Sheriff; that he caufe to come here 12, &v.
in the Morrow of the Holy Trinity, to recognize, ¢c. At
which Day here cometh the Parties, ¢c. and the Sheriff fent
not the Writ, Therefore it is commanded the Sheriff as at
firft, That he caufe to be here the Morrow of Saint Martin,
12 ¢c. to recognize in the Form aforefaid; €. at which
Day come the Parties, and the Sheriff fent not the Writ:
Therefore as at firft, it is commanded the Sheriff, that he
caufe to come here 12 ¢¥c. in 8 Days of St. Hillary, &c. To
recognize, ¢¢. in the Form aforefaid, ¢c. At which Day
the Parties come, ¢fc. and the Sheriff fent not the Wrir,
cic. Therefore as at firft, it is commanded to the Sheriff, .
that he caufe to come here from Eaffer Day in 15 Days, 12
&rc. to recognize in Form aforefaid, €. at which Day here
come the Parties, &c. and the Sheriff fent not the Writ,
¢rc. 'Therefore as at firft, it is commanded the Sheriff that
he caufe to come here in- the Morrow of the Holy Trinity,
12 ¢e. to Recognize in Form aforefaid, ¢f¢. At which Day
the Parties come here, @, and the Sheriff fent not the
Writ, @c. Theretore as at firft, it is commanded to the
Sheriff, that he caufe to come here in the Morrow of St.
Martin, 12 ¢&c. torecognize in Form aforefaid, ¢¢. At which
Day the Parties come here, &c. and the Sheriff fent not the
Writ: Therefore as at firft, it is commanded the Sheriff,
that he caufe to come in 8 Days of St. Hillary, 12 ¢c. to
recognize in Form aforefaid, ¢c. before which Day the Plea
aforefaid was adjourned, by the Writ of the Lady the Queen,
of common adjournment trom Weflminfler in the County ot -
Middlefex, to the Caftle of Hertford in the County of Hert-
ford, at which faid Day of the Morrow of St. Martis,
here, to wit, at the Cafile aforefaid, came the Parties afore-
faid, and the Sheriff fent not his Writ. Therefore as at
firfh, it is commanded to the Sheriff, ¢c. as before, and the
Sheriff fent not the Writ, (And fo feveral Penire Facias were
awarded to the Sheriff, from Term to Term, to return Jurors a¢
a Day, every of the faid Terms, as at firft,and the Parties come
at the faid Days, and the Sheriff fent not the Writ ; as in
the Rolls upon Record appeareth) And Procefs was continued
‘i’)etw.ecn the Parties aforefaid, of the Plea aforefaid, by Jurors
put in refpit, until this Day, that is to fay, in 8 Days of St.
Michael, in the 314t Year of the Reign of the Lady the now
Queen. ~ Unlefs the Juftices of the Lady the Queen to Affizes
in the County aforefaid to be taken affigned by the Form of
the Statute, ¢j, upon Wedneflay the 27th of Fune at Eaff
» Al
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-now here at this Day, as well the aforefaid Fobn Hayward,

i

/

as the aforefaid Thomas Bettifworth come by their Attornies
aforefaid : And the aforefaid Juftices of Affize, before whom,
&c. fent here their Record in thefe Words : Afterwards the
Day and Place wichin contained, before Robert Clarke one of
the Barons of the Lady the Queen, of her Exchequer, and
Fobn Puckering one of the Serjeants at Law of the Queen,
Juftices of the faid Lady the Queen, to take Affizes in the
County of Effex, afligned by the Form of the Statute, ¢gr.
come as well the within named John Hayward, by William
Siday his Attorney, as the within written Thomas Bettsf-
worth by Fobn Lyons his Attorney, and the Jurors of the
Jury whereof within Mention is made, being called, fome
of them, that is to fay, Edward Pickham, William ~ Ayles,
Themas Pertley, William Grevet, Edmond Gray, Fobn Lock,
Jobn Capron, and John Andrew appeared, and were fworn
Jurors in the faid Jury: And becaufe the reft of that Jury
did not appear, therefore others of the Standers-by chofen
by the Sheriff, at the Requeft of the aforefaid Thomas Ber-
tifworth, and by the Command of the Juftices aforefaid,
were of new put to them, whofe Names to the Pannel within
Written, are filled according to the Form of the Statute in
fuch Cafe of late made and provided : The Names of which
Jurors fo put to, that is to fay, Fobn Pitte, Thomas Bayley,
Willizm Leefe, and Thomas Aylewyn come; and to fay the:
the Truth of the Matter within contained, together with
the Jurors firft impannelled and’ fworn to fay, chofen,
tred, and fworn, fay upon their Oath, That onef‘}o,’m Bettif~
viorth was feized in his Demefn as of Fee, of and in the
within written Meffuage, with the Garden, twelve Acres of
Land, and one Acre of Woodland, with the Appurtenances,
in Ipping within written, whereof the within written Place
in which, @, is and at the within written Time in which,
as alfo Time whereof the Memory of Man is not to the con-
trary, was Parcel: And further the Jurors fay upon their
Qaths aforefaid, that the aforefaid Place in which, &, doth
contain, and the aforefaid Time in which, ¢c. did contain
in itfelf, one Acre and half an Acre of Land, and called
by the Name of Rapnolds, and is, and the aforefaid Time
in which, &c. asalfo Time whereof the Memory of Men
is not to the contrary, was a feveral Clofe by itfelf fe-
parately inclofed ;and further the Jurors fay upon their Oath,
That the aforefaid Fohn Bettifworth fo thereof (as before is
faid) being feized : Afterwards, that is to fay, the 20th
Day of March, in the 11th Year of the Reicn of the Lady
the now Queen, at pping afore aid, By bis Indenture with-
in wricten, made between the aforefaid Fobn Beuifworth of
ths one Part, and the aforefaid John Hajward of the ~0{Dher,

art,
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Part, demifed, granted, and to Farm Let to the aforefaid
Fobn Hayward, the Tenements aforefaid with the Appur-
tenances whereof, @c. To have and to hold the faid Tene-
ments with the Appurtenances whereof, €, to the aforefaid
Fobn Hayward, and his Afligns, from the Feaft of the blefled
Moyry the Virgin then next following, unto the End and
Term of 21 Years then next following, ¢rc. fully to be com-
pleat and ended ; Yielding and paying therefore yearly, to
ithe aforefaid Fohn Bettzfworth and his Affigns 124, At the
Feaft of St. Michael the Archangel, or within 10 Days next
-after the f2id Feaft. By Virtue of which Demife, the faid
Fobn Haywsrd into the Tenements aforefaid with the Appur-
tenances whereof, ¢7c. entred, and was thereof poflefled, the
Reverfion thereof to the aforefaid Fohsn Bettifworth and his
Heirs expe@ant: And he the faid Johs Hayward fo of the
Tenements aforefaid with the Appurtenances whereof, ¢rc:
being poffeffed : And the aforefaid Fobn Bettifworth of the
.Reverfion thereof, and of the Rent aforefaid being feized in
Demefn as of Fee : Thefaid Fohn Bettifworth into the afore-
faid Clofe, in which, @. called Raynolds, in the Pofleflion
of the faid Fohn Hzyward, entred, and there immediately
after, fealed and delivered as his Deed, a certain Deed,
containing a Feoffment of the Tenements aforefaid, with
the Appurtenances whereof, to one William Bettzfworth his
Heirs and Affigns for ever; And further, “the Jurors fay,
upon their Qath aforefaid, that immediately after the feal-
ing and delivery of the Deed of Feoffment aforefaid, Pof-
feflion and Seiﬁyn upon that Deed of Feoffment was given
and delivered, by the aforefaid Fobn Bestifworth, to the
aforefaid William Bettifworth, in and upon theaforefaid Clofe
called Raynolds, in which, @'c. Neither the aforefaid Forn
Hayward, nor any other for him, at the faid Time of the
Giving and Delivery of the faid Pofleffion or Seifin, in the
faid Clofe being ; By Virtue whereof, the faid William Bet-
tifworth, into the Tenements aforefaid with the Appurte-
nances, whereof, ¢, entred, and thereof was feized, as the
Law requireth. And the Jurors further fay upon their Oath
aforefaid, That the aforefaid Fohn Hayward, at the Time
of the Giving and Delivery of the Pofleffion and Seifin.in
the Clofe aforefaid, was in the Mefluage and the Refidue
of the Tenements aforefaid, with the Appurtenances, by
Virtue of the Leafe aforefaid to him made ; and that after-
wards and before the Time in which, ¢ the aforefaid
Fobn Hayward into the aforefaid Clofe called Raynoids, with
the Appurtenances in which, . re-entred, claiming the
fame Clofe by Virtue of the Leafe aforefaid, to him in
Form aforefaid made; And further, the Jurors fay, upon
their Qath aforefaid, That afterwards, and before the f2id

Time
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Time in which, @ that is to fay, the 3d Day of Fa-
muary, in the Igth Year of the Reign of the faid Lady
the now Queen, the faid Fobn Bettifworth, at Ipping atore-
faid died, without Iffue of his Body begotten ; And that the
aforefaid Thomas Bettifworth, is his Brother and next Heir,
But whether upon the whole Matter aforefaid, in Form
aforefaid found the Pofleflion and Seifin in Manner and
Form aforefaid, given and delivered, of and in the afore-
faid Clofe called Raynolds, in which, &c. be, or in Law
ought to be adjudged a good and lawful Poffeffion and
Seifin of the aforefaid Clofe called Reynolds, in which, &e.
the Jurors are utterly ignorant, and thereof they pray the
Advice of the Juftices here of the faid Lady the Queen,
and if upon the whole Matter aforefaid, in Form aforefaid
found, it fhall feem to the faid Juftices of the faid Lady
the Queen, That the aforefaid Poffefion and Scifin, in
Manner and Form aforefaid given and delivered, of and in
the aforefaid Clofe called Raynolds, be, or in Law ought
to be adjudged, a good and lawful Pofleffion and Seifin,
of the aforefaid Clofe called RKaynolds, in which, ¢c. with
the Appurtenances, ¢&c. Then the Jurors atorefaid, fay
upon their Oath aforefaid, That the faid Fohn Betsifworth,
did not die feized of the Reverfion of all the Tenements
within written, with their Appurtenances whereof, & . nor
of the Rents within written feized, as the faid Fobn Hay-
ward within for him alledgeth, And then they aflefs Da-
mages of the faid Fohn Hayward, for the Occafion within
written, above his Cofts and Charges by him the faid Fo/n
Haward, about his Sute in this Part, expended to four
Pence, and for his Cofts and Charges to two Pence. But
if upon the whole Matter aforefaid, in Form aforefaid found,
It ihall feem to the faid Juftices of the faid Lady the Queen,
That the aftorefaid Poffeflion and Seifin, in Manner and
Form aforefaid given and delivered, of and in the aforefaid
Clofe called Raynolds, in which, &c. b2 not, nor in Law
ought to be adjudged a good and lawful Pofleflion and
Seifin of the aforefaid Clofe called Raynolds, in which, &rc.
Then the Jurors fay, upon their Oath aforefaid, That the
aforefaid Fobn Bettifworth died of the Reverfion of the Tene
ments aforefaid with the Appurtenances, whereof, & c. and
of the Rents aforefaid feized, as the faid Thomas Bettifworth,
within for him hath alledged. And then they aflefle Dama-
ges of the faid Thomas Bettifworth, for the Occafion within
written, above his Cofts and Charges mentioned about his
Sute in this Part expended to four Pence, and for his Cofts
and Charges to two Pence. And becaufe the Juftices here
will avife themfelves of and upon the Premifles before they
give their Judgment thereof, Day is given t5 the Parties

aforefaid,
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aforefaid, here until in8 Days of St Hillary, to hear their
Judgment thereof, becaufe the fame Juftices here thereof not
yet, &c. At whichDay here cometh as well the aforefaid
John Hayward, as the aforefaid Thomas Bettifworth, by their
‘Attornies aforefaid ; And becaufe the Juftices here will fur-
ther advife themfelves of and upon the Premiffes before they
give their Judgment thereof, further Day is given to the
Parties aforefaid, here until from the Day of Eaffer in 15
Days, to hear their Judgment thereof, becaufe the Juftices
here thereof not yet, &c. At which Day, herecomes as well
the aforefaid Fobn Hayward, as the faid Thomas Bettifworth,
by their Attornies aforefaid ; And becaufe the Juftices here,
will further advife themfelves of and upon the Premiffes
before they give their Judgment thereof, Day further isgivento
the Parties aforefaid here, until the Morrow of Holy Trinity,
to hear their Judgment thereof, becaufe the Juftices here
thereof not yet, ¢&c. At which Day here cometh as well
the aforefaid Fohn Hayward, as the aforefaid Thomas Bettif-
worth, by their Attornies aforefaid ; And becaufe the Juftices
here will further advife themfelves of and upon the Premiffes,
before they give their Judgment thereof, further Day is
given to the Parties aforefaid, here untilin 8 Days of St.
Michael, to bear their Judgment thereof, becaufe the fame
Juftices here thereof not yet, ¢&c. At which Day, herecometh
as well the faid Fobn Hayward, as the aforefaid Thomas Bet-
12 fworth, by their Attornies aforefaid ; and becaunfe the Juftices
here will further advife themfelves of and upon the Pre-
miffes before they give their Judgment thereof, Day further
is given to the Parties aforefaid, here until in 8 Days of
St. Hillary, to hear their Judgment thereof, becaufe the fame
Juftices here thereof not yet, ¢7c. At which Day, here cometh
as well the aforefaid Jobn Hayward, as the aforefaid Thomas
Betizfworth, by their Attornies aforefaid; And becaufe the
Juftices here, will further advife themielves of and upon
the Premifles before they give their Judgment thereof, fur-
ther Day is given to the Parties aforefaid, here until from
the Day of Eaffer in 15 Days, to hear their Judgment thereof,
becaufe the fame Juftices here thereof not yet, fc. At
which Day here cometh as well the aforefaid Fobn Hayward,
as the aforefaid Thomas Bettifwortk, by their Attornies afore-
faid ; And becaufe the Juftices here will further advife them-
felves of and upon the Premiffes, before they give their Judg-
ment thereof, Day further is given to the Parties aforefaid
here until the Morrow of Holy Trinsty, to hear their Judg-
ment thereof, becaufe the fame Juftizes here thereof not yet,
@ Atwhich Day, here cometh as well the aforefaid Fohn,
as the aforefaid Thomas, by their Attornies aforefaid, and
upon this, The Premiffes being feen, and by the Juftices here

fully



ParTIL BETTISWORTH's Cafe.

fully underftood, It is granted, that the aforefaid Fobz, take
nothing by his Writ aforefaid, but be in Mercy for his falfe
Clamour, ¢ And the aforefaid Thomas go thereof with-
out Day, ¢&c. And that he have return of the Cattle afore-
f2id to be kept by him irreplegible for ever. And how,
¢rc. The Sheriff make it here appear in 8 Days of St
Michael, ¢c. It is alfo granted, That the aforefaid Thomas
recover againft the faid Jobn, his Damages aforefaid by the
Jurors in Form aforefaid affefled, as alfo 11/ and 9s. and 64d.
to the faid Thomas at his Requeft, for his Cofts and Charges
aforefaid, by the Court here of encreafe adjudged which Da.
mages, in the Whole do amount to 12L &v.

BET-
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Palch. 22 Eliz. Rot. 738.

 And adjudged in the Common Pleas, Trin.

Moor 250. 2
Rol. 4. Co. Lit.
38 Do

{2) Dyer 2. pl.
306. 2 Brownl.

230. Cr. El.322.

2 Rol. 4. Co.
Lit. 48. bs

{#) F-N.B. f. 2.
¢. Co.Lit, 4.2,

(¢) Co. Lita 201,
. 202 2.

{d) Cr.EL 322,
Co. Lit. 4%. be

33 Eliz.

IN a Replevin between Hzywmd and Bettifworth in the
Common Pleas, which began Psfch. 22 Eliz. Rot. 738.
the Cafe was fuch: A Leafe for Years was made of a Houfe,
of a Clofe called Reynolds, and of divers other Lands in
Dale, which Clofe called Reynolds was inclofed and fevered

by itfelf; and afterwards the Leffee being in the Houfe,

the Leflor entred into the Clofe and made a Feoffment of
the Houfe and-of all the Land fo demifed; and made Li-

very in the faid Clofe, the Leflee continuing in the faid

Houfe, and not put out thereof, and afterwards the Leflee
re-enter'd into the faid Clofe, and if this was a good Feoff-
ment and Livery of Seifin of the faid Clofe, the Leflee nor
any other for him being upon the Clofe, was the Doubt.
And it was adjudged that the (4) Livery and Seifin ‘was
void, as well for the Clofe as for the Houfe and the other
Lands fo demifed, For when a Mefluage with Land is en-
tirely demifed, the Mefluage is the Principal, for that ferves
for the Habitation of Man, and in (b) a Precipe fhall be
firft demanded as the more worthy before Land; and the
Demand for (¢) Rent Arear fhall be at the Houfe as the
moft principal and notorious Thing. So that the Mefluage
being more worthy, and the Principal, and the Land but as
Acceflary, without Queftion the Pofleffion of the Houfe is
a good Pofleffion of the Land demifed with it.

Secondly, the Leflee cannot be upon every Parcel of the
Land for the Prefervation and Continuance of his Pofeflion,
for it may be that (d) divers Parcels of the Lands demifed
lie in feveral Places, and diftin& one from the other by
feveral Diftances; and therefore it is but reafonable, that
his Continnance, not only in the Houfe, but alfo upon

- any other Part of the Land demifed, fhall be a good

Poflefiion
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Poffeffion of the Refidue. And fo it was refolved by the

whole Court.

Thirdly, Peradventure the Leflee durft not for Fear of
Force, ¢7c. be upon the Land o preferve his Pofleflion, but his ()5 Copr. b
Houfe is his (#) Caftle, which he may by Law fafely keep, 7o, 6.5 Cro: .
and therefore the Cafe of the Houfe is fronger. And this F.753;
Difference was taken ; when 2 Man lawfully departs with his x1_Co. 8. 4.
Poffeffion, and when a ‘Man keeps his Poffeffion agzinft an * Buitts- 146
unlawful and torcious. Entry.” For when a Man ‘makes a
Feoffment of a (b)) Mefluage cum pertinentiis, he depatts with §‘?§L‘i§”,‘ﬁ:§§§{
nothing thereby but what is Parcel of the Houfe, fiil. the ment2s.31.Ha.
Buildings, (¢) Curtilage, and Garden ; but in the Cafe at ?f) éﬁa efif,’;.
- Bar, the Keeping of the Poffeffion of the Houfe or any Part Dall 5. 6.
of the Thing demifed, againft a torcrous Entry and Expul-
fion by the Leffor, is not only a Pofleffion of all that which
nlight pafs by the Name of the Houfe or of fuch Parcel, L
(4) but of all Lands, ¢, which are demifed by one entire (4 Co-Lit4t-b.
Demife in one and the fame County for the Reafons and
Caufes aforefaid. And it is not material whether the
Thing whereof the Livery was made be within the View or
ror; bur if the Leflee for Years in the fame Cafe make a
Leafe fora (e ) certain Term of any Parcel, and fo divides
the Pofleflion thereof from the Refidue, it of fuch Parcel
fo fevered Livery be made, the Pofleflion in the Refidue by
the firft Leflee is rior any Impediment to the Livery of this
Parcel; otherwife, if the Leflee makes a Leafe (f) at Will g)c: 591-‘) -
of any Parcel, for there his Poffeflion of the Refidue fhall 12 = 2"
hinder the Livery made in fuch Parcel. And with this
Jodgment agreed all the other Judges and Serjeants of Ser-

geants Inn in Flset-firect,

()2 Rol. 47

Dop-
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Mich. 36. & 37 Elizab,

In the Common Pleas.

Porh. 6o. J ¥/ llliams Hall brought an EjeGment againft Jobn Peart
et and Fames Peart, on a Demife made by William Dod-

dington of Lands in the Parifh of Dynder in the Ccun-
ty of Somer fet; 16 Martii, 24 Eliz. for feven Years, from the
Feaft of St. Michael then paft; and upon Not guilty pleaded,
the Jury gave a fpecial Verdiét to this Effe&t: King Hen. 8.
was feifed of the Scite of the late Hofpital of St, Fohn of
Wells in the faid County of Semerfet, and of all the Lands
and Tenements appertaining to the faid late Hofpital
(whereof the Tenements aforefaid, in which, & c. were Parcel)
and that the Tenements aforefaid, in which, ¢, lay in the
Parifh of Dynder, and are diftant from the City of Wells,
and from the Suburbs and Liberty thereof by the Space of
a League; And afterwards the faid King, by his Letters
Patents bearing Date 26 Aartiz, 36 of his Reign, under
the Great Seal (ex certa frientia ¢& mero motu fuis) & in
confideratione de 3001. dedit €& conce "'t Fobanni Aylworth ¢
Radulpho Duc}inﬁeld, omnia & fingula illa meffnagia, tofta,
cottagia, terras, tenementa, adificia, ¢ gardina fua quacungue
cum pertinentits tunc vel puper in fcparalibus temuris fve oc-
cupationibus Thome Gilbes, Fokannis Brown (and divers others
by fpecial Names) foituat’, jacent’ feu exiffen’ in Civitate
Wells in ditto Com' Somer[et, ac in [uburbiis ejuflem Civitatis
& extra cand’ Clvitatem infra jurifdittionem & libertar’
ejuflem Civitatis dilto nuper Prioratui foe Hofpitali duduen
[teciant & pertinent’y que quidem meffuagia, tofta, G, in
arita Crustate Wells ac [vlu-biis dicto n:per Hofpitali [peCtant’
e extendebantur ad clarum annuum valorem g0, 3.5, 8d.
Hilendum @& tenendum ompis & fingule premiffe pre-

faro
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prafato Jo. A. & Ra. D. & haredibus juis, ad opus & ufum

réditt Fo A. & haredum fuorum, And the Jury further

found, that at the Time of the Particular made by the Au-

ditor of the faid late King, upon which the faid Grant was

made, and at the Time of the Grant aforefaid, the faid

Fohn Brown was Tenant of the Tenements aforefaid, in’

which, & for the yearly Rent of 65 8d. which Fobn

Brown was named in the faid Particular, and that he paid

the faid Rent. And the Jury found that the faid Fobn Brown

at the Time of the faid Particular and Grant, was Farmer of

the Tenements in which, ¢fc. and had not any other Lands -

Parcel of the faid late Hofpital in Wells, but only the Te-

nements in which &. And that the faid Rent of 65 84,
.was Parcel of the Value of the faid 40/, 3s5. 8d. mentioned

in the faid Particular, and in the faid Letters Patents. And

that the faid Fobn Ayleworth died, and that Afbron

Ayleworth his Son and Heir demifed the Tenements afore-

faid to the Defendants for their Lives, And that the Queen

that now is, 5 §ul 30, of her Reign, granted to Edw, Bo-

rough the Refidue of the Tenements appertaining to the faid

late Hofpital not granted to Fo. 4. and R4. D, who by Deed
enrolled fold them to the faid William Doddingion, who leafed

them to the Plaintiff, proat, ¢c.upon whom the Defendants

entred. Andit their Entry was lawful or not was the Que-

flion. And in this Cafe two Points were moved : '

1. Whether this Grant of the King was good by the Coms
mon Law or not? o
2.1If it was void by the Common Law, Whether the Statute o

of () 34 H. 8. cap. 21. hath made it good ? (&) Raftal Pa- -

. And as to thefirft Point, it was refolved by Popbam Chief Jac. 5o, 5.
Juttice, Glench, Gawdy, and Fenner,’ Juftices, that the Grant I\Gdgg‘r’ P
was void by the Common Law, as this Cafe is, as well in Poph. Go. 34. &
the Cafe of a common Perfon as in the Cafe of the King, fﬁ%l?’l,fe'pf‘;ﬁ,
For as to that,'the Point is but thus, the King or a com- 27. 355, 356,
mon Perfon grants omnia illa mefuagia in tenura obannis ﬁ?'m?,“f,:";u
Brown, [cituat’ in Well'y nuper Prioratui de W. [pellant, and 65, 331 ol 22.
in (b) Truth the Lands lie in D. in this Cafe, becaufe the E%Ci;%rﬁf
‘Grant is gener'al, and is reftrained to a certain Town, the §5. Moor 4s.
Patentee or Grantee fhall not have any Lands out of the gﬁéj ((::‘;}Izgczgz,
Town to which the Generality of the Grant doth refer, 34 48 Sbo.
And this Cafe is the fironger by Reafon of this Pronoun ; f}lle.r,g?, ;‘;;:
() (@lia) for omniailla mefufzigiq, ¢c. makes fuch a neceffary 1Leon, 21,3 Con
Reference as well to the Town as to the Tenure of Fobn plowd. 191, be
Brown, that if one or the other fail, the general Grant is Jo Co. 113, 2. .
void ; for (illa) is not fatisfied till the Sentence is ended, s, 872 ol 101, ®
and (illz) governs all the Sentence till the full Stop. Where- 129 1 }t.r“; g
fore 1t was unanimouﬁy'agreedgy the whole Court, (‘d ) that gogbm{“z.'

A this ob. 171

' i Goldsh, 23, 24
(&) 4 Co. 35. 2. Poph. 60, Cr. Jac. 48. Moor 755. 3 Keb. 413, 414, Hard, 225, . e
2 Rol, Rep. 118, Godb, 423, {4) 2 Rol Rep. 275, Poph. ca, ? 3 10Co, 113 3,
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this Grant was void by the Common Law. But the greater
Doubt was conceived upon the fecond Point; for the faid
A& of 34 H. 8. makes all Letters Patents, which fhall be
made within feven Years after, good, nofwithffanding the
wmif-naming of any Town wherein the Honours, Manors, &c.
granted do lie. And it was faid, that here the Town was
mif-named, for the Tenements lay in D. and are fuppofed
by the Patent to lie in W. and fo- the Town is miftaken.
And to this Purpofe the Book in 3 Mar. Dier 129. b. was
() Dseraos  cited, (2) Hepdon’s Cife, where it is conceived that the
Pdb e pt.  Mifprifion of the Town and of the Name of the Tenant
491- 2 Rol. Rep. alfo are remedied by the faid A& And in-this Cafe at the
3 o 1% Bar it appears that the Tenements in the Tenure of ¥. B.
Goldsb. 23, 24., were contained within the Particular, and were Parcel of
the Value mentioned in the Letters Patents, which Fobzn Ayle-
worth and Ra. D. purchafed of the King. And by the Let-
ters Patents all Lands in the Tenure of 7. B. ¢c. are grant-
¢d, as appears before. And fo it appears as it was objed~
ed, That it was the King’s Intent to pafs them, and the
King was not deceived in his Grant, for they were Parcel
of the Value which the Pateéntees purchafed, and the
King hath accepted a Confideration of Money from the Pa..
tentees for the fame, ' ' '
But it was refolved by the whole Court, that notwith.
) ftanding thefe Lands were in. the Tenure of 7. B. for the
Rent of 65. 84d. and wore Parcel of the Value mentioned
in the Letters Patents; a: < if this Mifprifion of the Town
be not remedied by the faid A&, the Patentees fhould lofe
fo much of their {7alue as was in the Tenure of . B. and
the faid Grant of all the Lands'in the Tenure of ¥. B,
fhould by the Mifprifion of the Town only be utterly void 3
yet the faid Grant was not remedied by the faid A&, And a’
€8 3 Con 10, 1. Difference’ was taken between a general Grant as our Ca'fe‘,'
‘Moo 45.Dyer 15, and-a Grant which comprehends (b) convenient Cer-
$oph 67,8 ajnty: For fuch general Grants are not remedied by the
faid Statute, nor by any other A& of Confirmation of Let-
ters Patents, but fuch Grants only which comprehend con.

venient Certainty, and that for two Reafons :
(c)2Rol.Rep. 1. Becaufe (¢) generale nibil certum implicat ; For if a
3"5‘13,331;63'&’,?‘ common Perfon be (d) bound to devife or grant all his
o8, a. Lands in the Tenure of 7. B. in W, the Obligor may fay,
{QH_“;;}E?“ that he hath not any Lands there, for generale nzbil ponit :
3 Rol Rep. 83 And with that agreeth the Book in 21 E. 4. If 2 Man be
owen 1, 1ix, bound to be Nonfuit in all A&ions which he hath againft
N, 6 ball one in the Common Pleas, he may fay, he had no A&ion
ac8, -5 there: otherwife if the Condition be particular, feil. that he
fhall be Nonfuit in a Formedon, @c. So that’it appears,

that
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that general Words do not imply any Certainty, nor fhall
conclude any Perfon to fay that he had nothing there.
And the Difference between general Grants and particular,
appears in Plow. Comm. in (2) Wortefley's Cafe 191. (b)
20 Aff. 8. 9 H. 6. fol. 11, 12. (¢) 2 Edw. 4, 27. Then for
as much as the Effence of this general Grant in the Cafe at

(d) Cr. Car,

473+ )
(&) Fitz Affizé
217. Br. Grant

Bar depends vpon the Town, if the Town be miftaken no- &py . o o
thing is granted. And in this Cafe it cannot be faid that Fitz Releafe 11.

the Town in which the Tenements lie, as the Statute
fpeaketh, is mifnamed ; for no Tenements are granted or
mentioned to be granted by thefe Letters Patents, becanfe
the general Grant being entire was referred to a Falfity, it
cannot be conftrued to extend to any Lands or Tene-
ments, and therefore it cannot be faid, that the Town in
which the Lands lay, ¢&c. is mifnamed.

Secondly, Great Inconvenience will follow, if fuch ge-
neral Grants fhall be remedied by the faid A&; for fuppofe,
That the King being feifed of 1000 Acres of Land of the
yearly Value of 100 per Ann. in D. in the County of M.
Parcel of the Poffeffions of the late Priory of M. and one
will defire the King to grant to him all his Lands in F.
in the County of §. appertaining to the faid Priory; and in
Truth the King hath nothing in F. and becaufe none of his
Officers can find any Lands there appearing to the King,
he was the more eafily induced to make the Grant, But
in fuch Cafe, if by fuch Confiru&tion all the Land which
the King hath in D, in the County of M. fhall pafs, it would
be inconvenient. For as it is faid, (d) Dolus verfatur
in generalibus; and the Kingand all his Officers would be
by fuch Conftru&ion utterly deceived. And therefore when
the general Words of the Patent do not comprehend Con-
tent, Number, Nature, Quality, certain Name, nor any
convenient Certainty of the Land, but the Town is the
principal Thing which reftrains the Generality of the Grant,
and reduces it to a Certainty, it would be dangerous to
extend the fame out of the Town comprifed in the Grant
by any Conftrucion upon the faid Statute. But it is other-
wife when the Grant doth comprehend any convenient
(e) Certainty, as of a Manor, Farm, Land known by a
certain Name, or contaicing f{o many Acres, ¢dc. fo as
there may appear in the Letters Patents fome convenijent
Certainty of the Thing which the King intended to pafs, for
there the faid A& doth remedy it, and the King cannot in
fuch Cafe be deceived. And as to the (f) Particular, the
Judges in this Cafe did not give any Regard to it, for in
o F2 this
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DoppiNGcTON’s Cafe. ParT 11,

this Cafe they ought to ground their Judgment upon the
Letters Patents, and not upon the Particular, for the Parti~
cular is grima imtentio Regis, and the Letters Patents are
ultima intentio Regis. And to this Purpofe the Book in 16
Eliz. Dyer 331 b. was cited, where the Judges took no Re-
gard to the (d) Particular. But note, The principal Cafe
there is not to be likned to the Cafe at Bar; for there the
Words of the Letters Patent are fatisfied, but not in this
Cafe, and therefore the greater Doubt was eonceived upon
it; but the faid Cafe of 16 Eliz. was agreed to be good
Law by the whole Court. And afterwards Judgment was
given for the Plaintiff,

Note Reader, It is the moft fure Way for the Patentee
to exprefs in the King’s Grant before the general Words
as much as he can in certain. Vide 38 H, 6. 38. b. a Diffe-
ronce between @ fpecial  Confirniation by Parliamens and a
general one, And the Attorney General and others were
of Council with-the Plaintiff, and Godfrey and others with
the Defendants.
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S Rowr. HEYWARD's
Cafe.

Palch. 37 Eliz

In the Court of Wards.

SIR Rowland (4) Heyward Knight, feifed in Fee of the (al)zAngerﬁzozf
Manors of Doddington, alias Ditton, Round Afton, and P2, 0oeh: %5
Wenlock in the County of Salop, and of divers other 159 )
Lands and Tenements, whereof Part was in Demefn, Part

in Leafe for Years withh Rent referved, and Part in Copy-

hold ; by Indenture dated 2 die Septembris, Anno 34 Regine

El:z. in Confideration of a certain Sum of Money paid to

him by Richard Warren, Edward Pilfworth, and William

Coston, demifed, (b) granted, bargained and fold to the ()1 Siderfin26i
faid Warren, Pilfworth and Cotton, the faid Manors, Lands, e
Tenements, and the Reverfions and Remainders of them,
with all Rents referved upon any Demife, to have and to
hold to them and their Afligns prefently after the Deceafe
of the faid Sir Rowlend Heyward, for the Term of 17
Years, yielding to the Heirs of Sir Rowlsnd 2 Red Rofe
at the Feaft of St. Jobn Bapt:ft; which Indenture was ac-
knowledged to be enrolled, and afterwards the faid Sir
Rowland by another Indenture covenanted with Thomas
Fanfbaw and others to ftand feifed of the Premiffes to the
Ufe of himfelf and the Heirs of his Body; And no Ar-
tornment was ever made to the faid Warren, Pilfworthor Cotton,
And afterwards Sir Rowland died feifed ot the Premiffes, his
Heir within Age, and left a third Part to defcend to his
Heir: In the Court of Wards the Queftion was, Whether War-
ren and the other Leflees fhould have the Demefns, and the
Rents of the Copyholders by the Demife, as an Intereft at the
Common Law, and the Rents of the Leflees for Yeass by Bar-

F 3 gain
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gain and Sale by the Statute of 27 H. 8. without Attorn
ment ; or whether any Attornment by the Common Law
was requifite at all to this future Intereft, or whether the
Bargainees fhould have () Eledtion to take it by the Bar-
gain and Sale in toso, or by the Demife in toto, notwith-
flanding their general Entry ; or whether the Inrereft which
paffed as an Intereft at Common Law fhould be preferred

before the raifing of an Ufe. And after many Arguments
and great Deliberation, it was refolved by Popham and An-
derfor Chief Juftices, and the whole Court of Wards :

Fitft, If it fhould pafsas a future Intereft at the \Common
Law, there ought to be Artornment of the Leflees for
Years, and the Attornment in this Cafe ought t be in
the (b) Life of Sir Rowlsnd which is before the Intereft
commences. But if 2 Man makes a Leafe of a Manor to
begin at a Day to come, the Tenants may attorn either be-
fore or after the Day, fo as the Attornment be inthe Life of the
Parties. And in the Cafe at Bar, becaufe there was not any
Attornment of the Leffees for Years in the Life of Sir Row-
land Hceyward, it was refolved, that if they take this Inte~
reft as a Demife at Common Law, they fhonld not bave the
faid Rents referved upon the faid Leafes for Years.

‘Secondly, That it ought to take Effe&@ () intirely asa De-
mife at Common Law, or intirely by Bargain and Sale by
raifing of an Ufe, and not for Part by the Common Law, -
and for other Part by raifing of an Ufe, for by that the Ma-
nor would be difmembered, which would be againft the
exprefs Demife and Bargain ; for both Parties agree that a
Manor fhould be wholly demifed and bargained, and a
Maner accepted by the Leffee without any Fradtion or Di-
vifion thereof.

Thirdly, It was refolved, that in this Cafe Warren, Pilf-
worth, and Cotton, had (d) Ele@ion to take it, either by
Demife at the Common Law, or by Bargainand Sale ; foral-
though at the Common Law, if (e) Ceffuy gue ufe and his
Feoffees join in a Feoffment, Grant, or Demife generally,
it ihall by Conftru&tion of Law be the Feoffment, Grant or
Demife of the Feoffees who were Owners of the Lands,
and who pafs the Eftate by Common Law, and not by Ceffuy
que ufe who hath nothing but a Truft and Confidence, and
who derives only his Aurhority by the Statute of (f) 1 R. 3.
as it is agreed in 21 H. 7. and the Common Law fhall be in
fuch Cafe by its own Conftruction preferred ; yet when a Man
feifed of Land in Fee, for Money demifes, grants, bargains
and fells his Land for Years, he who is owner of the Land
by his exprefs Grant, gives Election to the Leffee to take
it by the one Way or the other, for he hath fole Power to
pafs it by Demife or by Bargain ; And therefore the Law will

not make Conftruction againft fuch exprefs Grant, and namely

2 in
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in this Cafe, when it will trench to the Prejudice of the

Leflees ; for if the Law thould enforce them to take it by

Demife, then they would lofe the Rents referved upon the

faid Leafes for Years; for it was agreel, if this Intereft

fhould take Effe& by Bargain and Sale, then an (4) Attorn- () Co.Lit 209

ment is not neceffary ; for the Statute of 27 /. 8. cap. 10. of ?'c‘éf;xf.laﬁ‘;.

Ufes, doth execute the Poffeffion to it. And the Statute 8-b.65.2.8 Co-

of 27 H.8.cap. 16. of Enrolments doth not extend to it, ** ™

becaufe no Eftate of Freehold pafles, but (b) only an Eftate (¢) 2 Rol Rep.

for Years. Alfo at this Day an Ufe and Intereft pafs in a §Co.opan

Manner uno flatu together in an Inflant, .
Fourthly, Tt was refolved, that this (¢) Election doth re- (¢ Jones 206:

main to them, notwithflanding the Alteration of the Efiate

by the fecond Indenture, and notwithftanding the Death of

the Leflor, and notwithftanding alfo the Queen was entitled

to the Wardthip of the Heir, as appears before ; for they

had an (d) Intereft in them prefently, which they before

Ele&ion might affign over, and which the Executors of the

Survivor fhould have, although they all died before Ele-

&ion ; for here is not Ele&ion to claim one of two feveral

Things by one and the fame Title, but to claim one and

the fame Thing by one of the two feveral Titles ; for where

the Things are feveral, nothing paffes befcre Ele&ion, and

the Ele&ion ought to be precedent; but when one and the

the fame Thing fhall pafs, there it pafleth prefently, and the

Ele&ion of the Title may be fubfequent; and therefore if

Y have three Horfes, and I give you one of my Horfes, in

this Cafe the Ele&ion ought to be made in the Life of the

Parties, for inafmuch as (¢) none of the Horfes is given

in certain, the Certainty, and thereby the Property begins ‘ L ABe:

by Ele&ion. And with that agreeth 10 Eliz. 281. () Bullock’s 7{3 ,‘ﬁ%gﬁg;;

Cafe ; The Bp. of Sarum having a great Wood of 1000 Acres Hob. 14y 222,

(called Berewood) enfeoffed another of an Houfe and 17 Dyer 280, 281,

Acres Parcel of the Wood, and made Livery in the Houfe, Pl 17,18, 195 204

none of the Wood paffed before Eleftion, and therefore N. en. 148 pl.

his Heir fhall not make Ele&ion: But when one only i?i’i%‘éﬁlkpfﬁa

Thing is granted, and the Party hath Ele&ion to take it 1.’ '

in one Manner or another, there the Intereft vefts prefently,

and it fhall be always in the Ele&ion of the Grantee or

his Executors at any Time to ele&t in what Manner and

Degree he will claim it: As if I grant you 2 Rent of 404,

out of my Manor of D.for Years, you fhall have in this

Cafe but one Sum of 4os. but you fhall have Ele&ion

take it in what Manner and Degree you will, that is to fay,

(g) either as a Rent-charge to charge the Manor by Diftrefs, (2JCo. Lic. 143

or to charge the Perfon of the Grantor in a Writ of Annuiry, 5145 555

and therefore the Intereft paffeth prefently, and you or your a-

Executors at any Time {hall make Ele&ion at your Pleafure,

and in the mean time the Law will not determine it one Way or

' - Fg other.

(4 Co.Lit, 143

(e) C. Liri148-a]
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other. And therefore it was refolved by all the Juftices of
England, and afterwards adjudged in the Common- Pleas
in a2 Writ of Annuity between George (2) Fulwood, Gent,
Plinaff, and William Ward, Gent. Defendant, where- the
Cafe was: That William Ward being Tenant for Years, de-
terminable upon the Life of Thomas Loxd Paget, of a Barn

.and certain Tithes in Stretton in the County of Stafford,

granted a Rent of 10 /. per Ann. by his Deed bearing Date
30 Junii, 29 Eliz. out of the faid Barn and Tithes to George
Fulwood for 15 Years, with Claufe of Difirefs ; and after-
wards 32 Eliz. the Lord Paget died, and the Writ of (4)
Annuity was maintained for the Arrearages after the Death
of the Lord Pgget, for there was not Eleétion to have one of
two feveral Things, but to have one Sum in one Degree
as 2 Rent-charge, or in another as an Annuity : And there-.
fore prefently by the Grant the Thing vefted in the Grantee,,
and his Ele&tion doth always remain, either to make it a
Thing real to charge the Land, or a perfonal Thing to
charge the Perfon. And there in the principal Cafe the A& of
God, fcil.the Death of the L.Psget,by which the Rent-charge
was determined, was no Determination of the (¢) Annuity.
So in the principal Cafe, EleGion being given to the faid
Leflees to have one and the fame Things by one Means or
another, there the Leflees have the Intereft vefted in them
prefently, and Ele&tion doth always remain in them in
what Manner they will take it. But when Ele&ion is gi-
ven to (d) feveral Perfons, there nothing vefts before
Ele@tion, and the firft Ele&ion fhall fland. As if a
Man makes a Leafe for Life of two Acres, the Remain-
der of one Acre to £ S. and <f the other Acre to I. N, he

“he who firft makes Ele&tion thall enjoy the one Acre, and there-

{) Moor 85.

) Moor 81.
Hob. 174+ 1 An-
derf, 11. Dyer
280, 281. pls 17,
18, &c. Antea

& Moor 86,8
oor 36, 84.
(%) 1 Co» g5. b.
104 2. 105, b«

(i) Co. Lit145.2,

by the other Acre hath vefted in the other. And it was faid,
If a Man gives (¢) two Acres toanother, Hzbendum one Acre
to him in Fee, and the other Acre to him in Tail, and he
aliens both and hath Iffue and dies, in this Cafe the Iffue
may bring a Formedon in difcender, for which Acre he will,
for the Ele&ion is not determined by his Death: For an
Eftate pafles prefently by the Livery, and the Iffue fhall
take by Defcent. But in the Cafe of 10 Eliz. 281. (f) Bal-
lock’s Cafe, if the Heir of the Feoffee thould make the
Eletion, he would be in as a Purchafer, for there nothing
paffes of the 17 Acres to the Feoffee before Eledtion, and
by the Law he cannot be a ((g) Purchafer; for there thefe
Words (b) (his Heirs) were Words of Limitation. So note,
Reader, thefe Differences concerning Ele&ion,

1. When (2) nothing pafleth to the Feoffee or Grantee
before the Eleftion, to have one Thing or the other
there the EleGion ought to be made in the Life of the
Parties, and the Heir or Executor cannot make the Elec-

N tion
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tion, But (2) when an Eftate or Intereft pafleth prefently (s)co, Lit. 148
to the Feoffee, Donee or Grantee, there Ele@ion may be *
made by them, or by their Heirs or Executors.
2. When a () Thing pafleth to the Donee, or Grantee, (6YCo- Lit1452,9
and the Donee or Grantee hath EleGion in whiat Manner
or Degree he will take it, there the Intereft paffeth prefents
ly, and the Party, his Heirs or Executors may make EleGion
when they will, ,
3. When Ele&tion is given to (¢) feveral Perfons, there {¢ Co. Lit. 145
the firft Ele&ion made by any of the Parties fhall fland. o
4. In Cafe Election be given of two feveral Things, al- %”f)b(;‘e’;r;’ofé 1450
ways he who is the firft Agent, and who ought to do the pl 32. 1 Rol.
fit A& fhall have the Ele@tion. As if 2 Man (¢) grant ($cis. "
a Rent of 20+, or a Robe to oneand his Heirs, the Grantor b. *
fhall have the Ele®ion, for he is the firft Agent by Pay-
ment of the’one, or Delivery of the other. (f) So if a Man ¢£) co. 11:;
makes 2 Leafe yielding Rent, or a Robe, the Leflee fhall 145- b. Plowdy
have the Ele&ion, caufs qua fupra. And with that agree 1
the Books, 9 E. 4. 36.5.13 F. 4. 4.b. L. 5 E. 4. 6.b. 11 E. 3.
(g) Annuity 27. 11 Aff. 8. 29 Af. 55. 3 E. 3. Affize 175. (¢J 5 Cor g0, 3
43 E.3. Barre 194. But if I give you one of my
(h)Hoxdes in my Stable, there you fhall have Ele&ion, for (4)byer o1. pl.
you fhall be the firft Agent by Taking or Seizure of one @ %713
of them, 2 H.7.23.4. And if one grant to another 20 Plowd. 13 &
Loads of Hafel, or 20 Loads of Maple to be taken in his gg* 5" Perke
‘Wood of D.there the Grantee fhall have Ele&ion, for he Done 121
ought to do the firft A&, frzl. to cut and take it, o ;?: - Cor
5. When the Things granted are (z) annual Things, and () Co. Lit. igs;
are to have Continuance, there the Eletion remains to the
Grantor (in Cafe where the Law gives him Eletion) as
well after the Day as before; otherwife when the Things
are to be performed unica vice. And therefore, if Igrant toano-
ther for Life an Annuity (%) or a Robe, at the Feaft of Eaffer, (k) Co. Lit. 1453
and both are behind, the Grantee ought to bring his Writ * .
of Annuity in the Disjunéive, for if he fhould bring his
Writ of Annuity for one only and recover, this Judgment Nose:
would determine the Ele&ion for ever; for he fhould never .
have a Writ (/) of Annuity after, but a (m) Scire facias gg_‘§3’~,;;?;,
upon the faid Judgment; which Reafon Fitzherbers in his 6 Co-450a”
N. B. not obferving, held an Opinion contrary. But if I (a) %’f‘ff}'&‘_ﬁng*
contra& with you to pay you 20+. or a Roebe,at the Feaft of Co. Lit-145.2.
Eafter, after the Feaft you fhall bring Debt for the one or F’f)NC,Oé_L,‘;,’ﬁ_S‘
the other, Pide 5 E. 4.36.b. 13 E. 4. 4. b. and the Books Dyer 3. vl. 104,
before. T ke
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6: The Feoffee by his A& and Wrong may lofe his Ele-
&iony and give it to the Feoffor; as if one enfeoff another
of two Acres, to have and to hold; one for Life, the

‘other in Tail, and he before EleGion makes 2 Feoff-

ment of both, in this Cafe the Feoffor fhall enter into
which Acre he will for the A& and Tort of the Feoffee.

7. Although the Leflees in the Cafe in Queftion have
enter’d generally, yet they may afterwards ele& either to
take by the Demife, or by the Bargain and Sale, for their
general Entry cannot be any Determination of the Election ;
10 more than if one be Executor and Devifee of 2 Term and
he entereth generally, it is no Determination of his Ele&ion}
And after the Leflees made their Ele&ion to take it by Bars
gain and Sale, and therenpon they had the Rents referved
upon the Leafes for Years, which otherwife they could not
have. . o

7’
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The Bifbop of Winchefter's
Cafe.

Pafc. 38 Eliz. Rot. 628.

In the King’s Benlcb.

South. ﬂ.MEmorandum, that at another Time, that is to fay,

in Michael. Term laft paft) before the Lady the
Queen at Weffminfler, come Robert Wright, who fues as well for
the Lady the Queen as for himfelf, by Thomas Webb the Youn-
ger, and brought here in the Court of the faid Lady the
Queen, then and there his Bill againft Fobn Wright Execu-
tor of the Teftament and laft Will of Nicholas Wright de-
ceafed, late whilft he lived Farmer, as he affirmed, of the
Rectory of the Parifh Church of Esftmeon, otherwife called
Esfimean, in the Diocefe of Wincheffer, in the Province of
Canterbury, in the Cuftody of the Mar[bal, ¢5c. in a Plea of
Trefpafs and Contempt againft thofe who profecuted in the
Spiritual Court, againft the Queen’s Prohibition to the Con-
trary thereof, directed and deliver'd: And there are Pledges of
fute, to wit, Fohn Doe, and Richard Roe : Which Bill fol-
lowethin thefe Words, South. [[. That is to fay, Robert Wright,
who as well for the Lady the Queen asfor himfelf profecuteth,
complaineth of Fohn Wraght Executor of the Teftament and laft
Willof Nicholas Wright deceafed, late whilft he lived Farmer,
as he affirmed, of the Re&ory of the Parifh Church of Eqff-
meon, otherwife called Eaffmean, in the Diocefe of Win-
chefler, in the Province of Canterbury, in the Cuftody of the
Marfhal of the Muarfbalfey of the Lady the Queen, before
the Queen herfelf being, why he hath fued in the Spiritual
Court, after the Queen’s Prohibition to the contrary thereof
direfted and delivered, for that, that is to fay, whereas ail
and fingular Pleas, and Conufans of Pleas, of whatfoever

Grants, Demifes, or Contra&s arifing within this Kingdom’

of England, made and had, and the Validity of fuch Grants,
and Demifes in Law, and other fuch Pleas, and Conufans
of Pleas, fo as they be not Teftamentary, or Matrimonial,
to the faid Lady thic now Queen, and her Royal Crown
) G

2 Co. Fo. 33. 2.

Prohibicon &
Artaohm, theres
on.
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do efpecially of Rightappertain ;and by the Laws of the Land
of this Kingdom of England, and not by the Laws or Sentences
Eecclefiaftical, ought to be tried, determined, and difcuffed, .
and ever heretofore have been accuftomed and ought fo to
be : And whereas Stephen by Divine Providence, late Bifhop
of Winchefler, the 4th Day of Fuly, in the Year of the
Reign of the Lord Henry the 8th, late King of Englind,
was feized in his Demefn as of Fee, in the Right of his faid
Bithoprick, of and in the Manor of Esffmeon, in the Coun«
ty of Southton, atorefaid, whereof one Capital Meffuage called
the Scite of the Manor of Esffmeon, 800 Acres of Lands, 50
Acres of Meadow, 1000 Acres of Pafture, and, 400 Acres of
‘Wood with the Appurtenances, in Ezffmeon in the County
aforefaid, (being demefn Lands of the Manor aforefaid)
then and time whereof the Memory of Men is not to the
contrary, was and yet are Parcel, and alfo of and in one
Meffuage with the Appurtenances, in Esffmeor aforefaid,
being the Manfion Houfe of the fame Manor. - And whereas
the faid Stephen, and all his Predeceffors, Bithops of the
Bifhoprick aforefaid, for the Time being, feized of the Mannot
aforefaid, and other the Premiffes with their Appurtenances,
the Scite of the Manner aforefaid, and the Capital Mefluage,
aforefaid, and the Demefn Lands aforefaid with the Appurte-
nances, by himfelf, his Farmersand Tenants thereof, and every
Parcel thereof for Term of Years, or at Will, held and enjoy-
ed, were exonerated, acquitted, freed, difcharged, and pri-
vileged, of and from the Payment of Tithes whatloever, of,
in, or upon the Capital Mefluage aforefaid, and the Demefns
aforefaid with the Appurtenances, and of every and any Par-
cel thereof Yearly what Way foever, for the whole Time
- aforefaid, growing, happening, renewing, or arifing. And
the aforefaid Stephen, late Bithop aforefaid, of the Capital
Meffuage aforefaid, and the Demefn Lands aforefaid with
the Appurtenances in Form aforefaid being feized, and the
fame having, and holding, exonerated, acquitted, freed, and
difcharged, and privileged, of and from the Payment of
Tithes whatfoever, of, 1n, and upon the Capital Mefluage
aforefaid, and other the Premiffes with the Appurtenances,
orany Parcel thereof, growing, renewing, or any wife happen-
ing. ‘The faid Stephen, the 4th Day of Fuly, in the 38th
Year of the Reign of the faid late King Henry the Sth,
at Eaflmeon, in the County aforefaid, By his Indenture with
his Seal Epifcopal fealed, and to the Court of the faid
Lady the Queen that now is, here produced, bearing date
the fame Day and Year, demifed to one Robert Wright, Grand-
father of the faid Robert that now is Plantiff, The Moiety
of the Demefn Lands aforefaid, with the Appurtenances,,

by
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by the Name of all the Demefn Lands of the Mannor of
Eaffmeon aforefaid anciently belonging, with all Houfes,
Stables, Barns, and Buildings upon the Moiety aforefaid,
then and of old Time fituate, lying and being, with the
Appurtenances ; which Moiety, then lay in the Fields on the
South Side of the Town of Egfimeon ai%,refaid, together with
the Meadows, Feedings, and Paftures, Enclofures, Ways,
Paths, and other their Appurtenances, together with the Farm
of 40 Muttons, called Weathers, the higheft Price 16 Pence,
40 Ew Sheep, the higheft Price 16 Pence, to have and to
- occupy the faid Moiety of the Tenements aforefaid with the
Appurtenances, in Form aforefaid demifed, to the aforefaid
Robert Wright the Grandfather, and his '‘Affigns, from the
Feaft of St. Michael the Archangel, in the Year of our Lord
God 1575, until the End and Term of 40 Years, then next
following; and fully to be compleated and ended: Yielding
therefore yearly during the Term aforefaid, to the aforefaid
Stepben late Bithop aforefaid, and his Succeflors, at his Exche-
quer of Wolvefley in Winchefler, in the County of Sostbemp-
- ton, then being, 10 Pound, and 10 Shillings, of lawful Money
of England, at the Feafts of Eaffer and St. Michael, by even
and equal Portions to be paid, and for the Farm ot the
aforefaid 40 Weathers, and 40 Ew Sheep, 11 Pounds, and
13 Shillings, and 4 Pence, to be paid at the Feaft of St.
© Peter the Bifhop 4d vinculs, £or thechief Weathers 3 Pence, and
© for the chief Ews 4 Pence, as by the fame Indentureamongft
other Things it more fully appeareth: Which Indenture of
demife, to the aforefaid Robert Wright the Grandfather, in
Form aforefaid made, and all and fingular therein contain-
ed, afterwards, that is to fay, the zoth Day of Fuly, in the
38th Year abovefaid, William King fmill, then Dean of the
- Cathedral Church of the Holy Trinity of Winchefler afore-
faid, and the Chapter of the fame Place, at Wincheffer afore~
faid, that is to fay, in their Chapter-houfe there, by their
Writing of Confirmation with the Seal of the Chapter
Sealed, in the Lifetime of the aforefaid Stephen, then being
Bithop of Winchefler aforefaid, and in the Life-time of the
Taid Robert Wright the Grandfather, now deceafed, were
ratified, and confirmed, as by the Writing of Confirmation
~ thereof, bearing date the Day and Year laft aforefaid, amongft
other Things it appeareth. By Virtue of which Demifeand
Confirmation, the fame Robert Wright the Grandfather, was
of the Intereft of the Term aforefaid, in the aforefaid
Moiety of the demifed Lands aforefaid with the Appurte-
nances, in Form aforefaid, demifed, poflefled, and the af;)_rg&
al
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f2id Robers Wright the Grandfather, of the Intereft of the
Term aforefaid, in the Moiety of the Demefn Lands afore-
faid with the Appurtenances, in Form aforefaid demifed,
being poflefled, the faid Robert Wright the Grandfather, the
14th Day of Auguft, in the Year1?58, at Eafimeon aforefaid,
made his Teftament and laft Will in Writing, and by the
faid his Teftament made and ordained Myrgaret then his
Wife, and Nicholas Wright his’ younger Son, to be Executors
of his laft Will, and by the faid Teftament, gave and be-
queathed all his Intereft aforefaid, of and in the aforefaid
Moiety of the Demefn Lands aforefaid, fo as is faid demifed,
with the Appurtenances then to come, to Edward Wright the
Eldeft Son of the aforefaid Robert the Grandfather, and after-
wards the aforefaid Robert Wright the Grandfather, at Eaf-
meon aforefaid died, of his Intereft aforefaid, of and in the
Tenements aforefaid with the Appurtenances, to the faid
Robert the Grandfather, in Form aforefaid demifed, poffefled ;
After whofe Death, the aforefaid 34ergsret and Nicholas, took
upon them the Burthen of the Execution of the Teftament
aforefaid, at Ezfimeon aforefaid, And the faid Executors at
Eaftmeon aforefaid, gave their Confent that the faid Edward
Wright {hould have and enjoy to him and his Affigns, the
Intereft aforefaid, of the aforefaid Term of Years, of and
in the Moiety of the Demefn Lands aforefaid with the Ap-
purtenances, to the faid Robert Wright the Grandfather, in
Form aforefaid demifed ; By virtue whereof the faid Edward
was of the Intereft of the Term aforefaid poffefled, and be-
ing fo thereof poflefled, the faid Edwaerd, the 11th Day of
Fuly, in the Year of our Lord 1563, at Esffmecon aforefaid,’
made his Teftament and laft Will in Writing, and by his
faid Teftament conftituted and appointed Agres then his
Wife, to be fole Executrix of his faid Teftament, and by
the faid Teftament, gave and bequeathed all his Intereft
aforefaid, in the Moiety aforefaid, of the Demefn Lands afore-
{aid, fo as before is faid, with the Appurtenances, to the
aforefuid Robert Wright now the Plantiff, one of the Sons of
the faid Edward ; And afterwards, the faid Edward Wright,
at Eafimeon aforefaid, died of his Intereft aforefaid, of and
in the Moiety aforefaid, of the Demefn Lands aforefaid with
the Appurtenances, in Form aforefaid demifed, poffeffed;
Afrer whofe Death, the aforefaid Agzes took upon her the
Burden of Execution of the faid Teftament of the faid Ed-
ward aforefaid, at Eaftmeon aforefaid, and the faid Execn-
trix, at Eaffmeon aforefaid, gave her Confent, that he the faid
Robert Wright, fhould have and enjoy to him and his Affigns,
' the
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the Intereft of the Term aforefaid, of and in the aforefaid
Moiety of the Demefn Lands aforefaid with the Appurte-
nances, in Form aforefaid. By virtue of which, the faid
Robert Wright now Plantiff, was of the Intereft of the Term
aforefaid, of and in the Moiety of the Demefn Lands afore-
faid with the Appurtenances poflefled, until the Morrow of
the Feaft of St. Michael the Archangel, in the Yesr of our
Lord, 1575, in which Morrow of the aforefaid Feaft of St.
Michael the Archangel, in the Year 1575 aforefaid, the faid
Robert Wright now Plantiff; into the atorefaid Moiety of the
Demefn Lands aforefaid with the Appurtenances, entred,
and was thereof pofleffed, and fo thereof being poffefled, the
faid Moiety with the Appurtenances, had, held, and enjoy-
ed, and now hath and occupieth, and ought to have and
occupy, of and from the Payment of Tithes whatfoever, of,
in, or upon the Moiety aforefaid, of the Demefn Lands
" aforefaid with the Appurtenances, or any Parcel thereof
yearly, any Manner of Ways growing and appertaining,
renewing, or arifing, for the Occafion atorefaid in this Be-
half alledged, utterly exonerated, acquitted, freed and pri-
yileged, by Reafon of the Prefcription and Privilege afore-
faid. And whereas by the Statute in the Parliament of
the Lord Edward the 6th, late King of England, holden at
Wefiminfler in the County of Mrddlefex, the 4th Day of
November, in the Second Year of his Reign, amongft other
Things, it is Ena&ed by Authority of that Parliament, that
no Perfon or Perfons be fued, or otherwife compelled to yield,
give, or pay, any Manner of Tithes, for any Manors, Te-
nements, or Hereditaments, which by the Law and Statutes
of this Kingdom of England, or by any Privilege or Pre-
fcription, were not chargeable with. the Payment of any
fuch Tithes, by any Compofition real, as by the faid A&
amongft other Things it more fully appeareth ; yet the afore-
faid Nicholas Wright, in his Life-time pretending himfelf to be
]%armer of the Reétory of the Parifh Chur¢h aforefaid,and by
Colour of a Demife to him thereof -made, by Thomas by Di-
vine Providence then Bifhop of Wincheffer, for the Term of
21 Years fuppofed to be made, upon that Occafion falfely fup-
pofing Tithes, whatfoever in and upon the aforefaid Moiety
of the Demefn Lands aforefaid with the Appurtenances, to
the aforefaid Robert Wright, the Grandfather, in Form atore-
faid demifed, arifing and happening to the faid Nicholas
Wright, by Virtue of the Demife aforefaid, to him in Form
aforefaid fuppofed to be made, to belong and appertain;
whereas in Truth, the faid Rober? now Plaintiff, the Moiety
aforefaid of the Demefn Lands aforefaid, by Virtue of the
Demife aforefaid, to the aforefaid Robers Wright the Grand-
father, in Form aforefaid mad=, and by Reafon of the Immu-
nity
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nity of the Privilege and A& aforefaid above fpecified, was
exonerated, acquitred, freed, and privileged, of and from
Payment of Tithes, whatfoever thereupon growing, to have
and enjoy, ought during the Ferm aforefaid, to the afore-
faid Robert Wright the Grandfather, in Form aforefaid granted
of the Premiffes, not ignorant, endeavouring, the Queen’s
Majefty that now is,and her Regal Crown to difinherit, and
to draw the Conulance of her Pleas, which of Right do belong
to her Royal Crown, and not to the Spiritual Coirt, to another
JurifdiGtion and Examination in the Spiritual éourt, fup-
pofing the Indenture of Demife aforefaid, to the aforefaid
Robert Wright the Grandfather made, and the Writing of
Confirmation aforefaid, as alfo the Eftate of him the faid
Robert now Plantiff, of and in the Moiety aforefaid, of the
Demefn Lands aforefaid with the Appurtenances, to the
aforefaid Robert the Grandfather, from the Tithes aforefaid,
in Form aforefaid difcharged had and made, to be void and
of no validity in Law; whereas in Truth, the Indenture of
Demife aforefaid, and the Writing of Confirmation there-
of, and alfo the Eftate of the faid Robert aforefaid, the now
Plantiff, of and in the Moiety of the aforefaid Demefn
Lands aforefaid, with the Appurtenances to the aforefaid
Robert the Grandfather, in Manner and Form aforefaid De-
mifed, fo as before is faid, difcharged of Tithes, is good
and effeCtual in the Law; And whereas in Truth, the fame
Demife to the aforefaid Nicholas in Form aforefaid alleged
to be made, (if any fuch was) was utterly void and infuf-
ficient in Law, and as to any Tithes of, in, and upon
the aforefaid Moiety of the Demefn Lands aforefaid
growing is; the faid Robert Wright now the Plantiff] in the
Spiritual Court before the Reverend and Worthy Man,
Mr. William Awbray, Do&or of Law, in the Court of Au-
dience of Caufes and Bufineffes, in the Court of Cunterbury
lawfully deputed to hear, of and for the withdrawing, and
not Payment of Tithes of Wheat, Barly, Peafe, and Beans,
of, in, and upon, the aforefaid Moiety of the Demefn
Yands aforefaid, in the Year of our Lord 5590, growing,
renewing, arifing, and happening, as alfo of and for the
withdrawing, and Non-payment, of the Tithes of the
Wooll of Lambs and Sheep, of the faid Robert now Plantiff,
of, in, and upon the aforefaid Moiety of the Demefn Lands
aforefaid, in the Year of our Lord aforefaid, kept, thorn,
and arifing, as alfo of the Tithes of the Apples of the faid
Robert Wraght the Plantiff) of, in, and upon, the faid afore-
faid Moiety of the Demefn Lands aforefaid, in the Year
aforefaid, growing, gotten, and arifing, the 8th Day of
Otlober, in the 32d Year of the Reign of the faid Lady
the now Queen, at Faflmcon aforefaid, in the County afore-
faid, drew into fute : And the aforefaid Nicholus s

the
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the fame Robert now Plaintiff, before the aforefaid Spiritual
Judge, for that Occafion aforefaid to appear, and to the
faid Nicholas, of and upon the Premiffes, to anfwer in that
Manner the Validity -of the Law of the Indenture of the
Demife aforefaid, by the faid Stephen, late Bithop aforefaid,
in Form aforefaid made, and the Confirmation aforefaid ;
as alfo the Eftate of the faid Robert the now Plaintiff afore-
faid, of and in the aforefaid Moiety of the aforefaid demefn
Lands, with the Appurtenances, to the aforefaid Robert
Wright the Grandfather, in Form aforefaid made, and the
Tithes thereof arifing to the Spiritual Court aforefaid, to
draw and determine, caufed and moft unjuftly compelled :
Which Plea, by Appeal in that Behalf had and made, from
the aforefaid Couu‘p of Audience, before the worfhipful and
worthy Men, Robert Forth, Thomas Binge, Fobn Lloyd, Tho-
mas Legg, and Richard Swale, Do&ors of Law, Judges, De.
legates, in that Behalf was duly removed, and in the Spi-
ritual Court before the fame Judges, Delegates, or fome of
them at Esfimeon aforefaid, as yet dependeth undecided :
And although the faid Rebert the now Plaintiff, the Inden-
ture of Demife aforefaid, and the Writing of Confirmation
aforefaid, and the Eftate of the faid Robert now Plaintiff
aforefaid, of and in the aforefaid Moiety of the demefn
Lands aforefaid, of the Tithes aforefaid, difcharged with
the Appurtenances, to the aforefaid Robert Wright the Grand-
father in Form aforefaid demifed, and the other Matter
aforefaid in this Part contained, as well to the aforefaid
Spiritual Court, before the aforefaid William Awbrey, Spiri-
tual Jadge aforefaid, as in the aforefaid Spiritual Court, be-
fore the Judges Delegates aforefaid, in Difcharge of the
Premifles is thewed, pleaded, anéi alledged, and the Sealing
and Delivery of the Indenture aforefaid, and of the Writing
of Confirmation aforefaid, and the Refidue of the Matter
in that Behalf contained on the Part of him the faid Robert
Wright, the now Plaintiff, in the Premiffes in that Behalf
 alledged, according to the Law of this Kingdom of Englend,
with unavoidable Truth and Witnefs he offered to prove,
yet the faid Judge of the Court of Audience aforefaid,
and the aforefaid Judges Delegates in the Spiritual Court
aforefaid, the Plea, Allegation, and that Proof utterly refufed,
and every of them refufed to admit. And afterwards the
Appeal aforefaid, fo depending in the aforefaid Spiritual
Court before the Judges aforefaid, the faid Nicholas Wright
at Eaftmeon aforefaid, made his Tefament and laft Will in
Writing, and thereof conftituted and ordained Fohn Wright his
Executorof his faid Teftament,and afterwards theredied ; afrer
whofe Death the aforefaid Fobr Wright took upon him the
Charge of the Execation of the Teftament aforefaid, and the
Profecution of the Appeal aforefaid, in the Caufe aforefaid ;
and afterwards the aforefaid Fohn Wr%bt, the Executor afore-
faid, the aforefaid Rolert Wright, now Plaintiff, in the aforefaid
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Spiritual Court, before the aforefaid Judges Delegates at
Eaflmeon aforefaid, for the Occafion aforefaid unjuftly bound
to appear, and the faid Robert now Plaintiff, of and in the
Premifies to condemn, and to the Tithes atorefaid, in the
aforefaid feveral Spiritual Courts in Form aforefaid, demande
ed to him to be paid, to compel by the definitive Sentence
of the faid Court of Delegates, with all his Power yet en-
deavoureth, and daily threatneth: And altho’ the Writ of
the aforefaid Lady the Queen of Prohibition to the aforefaid
Judges Delegates, and other Judges in that Behalf, the 12th,
‘Day of Fuly, inthe 37th Year of the Reign of the now Queen,
at Eaftmeon aforefaid, to the contrary thereof was direGted and
delivered ; yet the faid Fobn Wright the Plea aforefaid, after
the Queen’s Majefty’s Royal Prohibition firft to the contrary
thereof in Form aforefaid dire@ed and delivered, that isto
fay, the firft Day of Otlober, in the 37th Year of the Reign of.
the faid Lady the now Queen, at E4ffmeon aforefaid, in the
County aforefaid profecuted, and in the Plea aforefaid pro-
ceeded, the faid Writ of the faid Lady the Queen, of Prohi-
bition to the aforefaid Spiritual Judges firft to the contrary
thereof in Form aforefaid directed and delivered, in any
thing notwithftanding, in Contempt of the faid Lady the
now Queen, and to the Damage, Prejudice, Impoverithing,
and grievous molefting of him the faid Robert, now Plaintiff,
and contrary to the Form and Effe& of the Prefcription, Pri-
vilege, and A& of Parliament aforefaid ; whereupon the fame
Kobert, now Plaintiff, faith, that he is the worle, and hath
Damage to the Value of 40 Marks, and thereof as well for
the faid Lady the Qucen as for himfelf, he bringeth Suit,
¢&c. And now at this Day, thatis to fay, Wednefday after 15
Days of E4ffer, in this Term, until which Day the faid Fobn
Wrzght had Licence to the Bill aforefaid to imparl, cometh
as well the faid Robert Wrzght, by his Attorney aforefaid, as
the aforefaid Fohn Wright, by Stephen Worley his Attorney,
and the faid john, defendeth the Force and Injury when, ¢rc,
and all the Contempt, and whatfoever, ¢r. and faith, he
did not profecute the Plea aforefaid, in the Spiritual Court
aforefaid, after the Queen’s Prohibition to him firft to the
contrary dire&ted and delivered in Manner and Form as the
aforefaid Robert Wright, who as well, &, above againft him
complaineth: And of this he puts himfelf upon the Country,
and the aforefaid Robert, who as well for, @&c. likewife, ¢,
But to have a2 Confultation in this Behalf, the faid Fobs by
Proteflation, not acknowledging any thing by the aforefaid
Robert above alledged to be true; for Plea the faid Fohn
faith, That well and true it is, that the aforefaid Robert, in
the aforefaid Spiritual Court, before the aforefaid Judges
Delegates fhewed, pleaded, and alledged, that the aforefaid
Sicphen, late Bilhop of Winchefler aforefaid, the aforefaid 4th
Day of July, in the 38th Year aforefaid,” was feifed of the

- afore-
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aforefaid Manor of Esffmeon with the Appurtenances, in the
County of Southampton aforefaid, whereof the aforefaid capi-
tal Mefluage with the Appurtenances, called the Scite of the
Manor of Euffineon, 8oo Acres of Land, 500 Acres of Mea-
dow, 1060 Acres of Pafture, 400 Acres of Wood, with the
Appurtenances, in Eaffmeon aforefaid, being demefn’ Lands
of the Manor aforefaid, then and, from the Time aforefaid
were Parcel, and of and in the aforefaid Mefluage, with the
Appurtenances, being the Manfion-houfe of the %\’Iamr afore-
faid, in his Demefn as of Fee in the Right of his Bithoprick
aforefaid ; and that the faid Stephen and all his Predeceffors,
Bifhops of the Bifhoprick aforefaid, being feifed of the Ma-~
nor aforefaid, and other the Premiffes with their Appurte-
nances, from the whole Time aforefaid, for him and his
Farmers, his Tenants thereof, and of every Parcel thereof,
for the Term of Years, or at Will, had, holden, and enjoyed,
to them difcharged, acquitted, freed and privileged, of and
from the Payment of any Tithes, of, in, or upon the afore-
faid capital Mefluage and demefn Lands aforefaid, with the

\ppurtenances, and every Part and Parcel thereof yearly,any
Manner of Ways, by the whole Time aforefaid, growing
happening, and renewing or arifing; and that the aforefaid
late Bifhop, of the capital Mefluage aforefaid, and of the
demefn Lands aforefaid, with the Appurtenances, in Form
aforefaid being feifed, and the fame having and holding,
exonerated, acquitted, freed, and privileged, of and from the
Payment of Tithes whatfoever, in and upon the capital Mef-
fuage aforefaid, and other the Premiffes with their Appur-
tenances, or any Part thereof growing, renewing, or in any
wife happening, the aforefaid 4th Day of Fup, in the 38th
Year of the Reign of the aforefaid late King Henry VIIL
aforefaid, at Eaftmeon %‘orefaid, by his aforefaid Indenture,
with the Seal of his Bifhioprick fealed, bearing Date the faid
Day and Year, demifed to the aforefaid Robert Wrizht the
Grandfather of the aforefaid Robert, the Moiety of the demefn
Lands aforefaid, with the Appurtenances, by the Name of

all the demefn Lands of the Manor of Faffmeon aforefaid, of.

old appértaining, with all Houfes, Stables, Barns, and Build.
ings, upon the Moiety aforefaid, then and of old, fituate,
lying, and teing, with the Appurtenances, which Moiety
then lay in the Fields, on the South Part of the Town of
Eaftmeon aforefaid, to have and to occupy the faid Moiety
with the Appurtenances, to the aforefaid Rebert Wright the
Grandfather, and to his Afligns, from the Feaft of St, Azchael
the Archangel, which then thould be in the Year of our
Lord God 1575, until the End and Term of 40 Years, from
thence next following, and fully to be ended : ‘And that af-
terwards, that is to {ay, the aforefaid 20th Day of Fuly, in
the 38th Year aforefaid, theaforefaid Willzam King {mill, then
Dean of the aforefaid Cathedral Church of the Holy Trinuty
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of Winchefler, and the Chaptér of the fame Place; at Win-
ehefler aforefaid, in their Chapter-houfe aforefaidy by .their
Writing aforefaid, fealed with the Chapter Seal aforefaid, in
the Life of the aforéfaid late Bifhop, and in the Life-time
of the aforefaid Robert Wright the Grandfather confirmed
and ratified ; and that the faid Robert Wright, by Virtue of
the Demife and Confirmation aforefaid, was of the Intereft
of the Term aforefaid, of and in the Moiety aforefaid; with
the Appurtenances pofleffed, and fo thereof being poffefled
the aforefaid 14th Day of Auguft, in the Yedr of our Lord
1658, aforefaid, at Eaftmeon aforefaid, made his Will in
Writing, and by his faid Will conftituted the aforefaid Mar-
garet and Nicholas Wright his Executors, and by the faid his-
Will gave and bequeathed all his Intereft aforefaid, of and
in the Moiety aforefaid with the Appurtenances, to the afore-
faid Edward Wright, Son of the faid Robert the Grandfather,
and afterwards at Esffmeon aforefaid -died, oF his Intereft
aforefaid, in Form aforefaid poflefled ; after whofe Death the
aforefaid Edward, by the Aflent of the Executors aforefaid,
was of the Intereft of the aforefaid Térm of Years, of and
in the Moiety aforefaid, with the Appurtenances poffefled.
And that the faid Edward {o being thereof poffefled, the
aforefaid 11th Day of Fuly, in the Year of our Lord 1563,
abovefaid, at Esffmeon aforefaid, made his Will in Writing,
and by his faid Will conflituted ‘one Agnes, then his Wife,
his Executrix of his Will aforefaid; and by the faid his
Will, gave and bequeathed all his Intereft aforefaid, of and
in the Moiety aforefaid with the Appurtenances, to the
aforefaid Robert Wright the now Plaintiff, and afterwards there
died of fuch his Intereft aforefaid, of and in the Moiety afore-
faid with the Appurtenances, in Form aforefaid poffeffed ;
and that the faid Robert now Plainif:f, by the Confent of
the faid Agnes, the Burthen of theMcxecution of the Will
aforefaid, upon her taking, was of the Intereft of the Term
aforefaid, of and in the Moiety aforefaid, with the Appur-
tenances poflefled, until the Feaft of St. Michael the Arch-
angel, in the Year of our Lord 1575, immediately after which
Feaft the faid Robert, into the Moiety aforefaid, with the Ap-
purtenances entered, and was thereof pofleffed, and that the
aforefaid Robert thereof fo poffeffed, the faid Tenements,
with the Appurtenances likewife had and occupied, and
ought to have and occupy, of and from the Payment of
Tithes whatfoever, of, in, and upon the Moiety aforefaid,
with the Appurtenances, or any Part thereof yearly, any
Ways growing, happening, renewing, or arifing by the Oc-
cafion aforefaid alledged, utterly difcharged, acquitted, freed,
and privileged, by Reafon of the Prefcription and Privilege
aforefaid, and by Force of the faid Statute aforefaid, in the
aforefaid Parliament of the aforefaid late King Edward VI,
at Wefiminfler aforefaid, the aforefaid 4th Day of November,
in the fecond Year of his Reign, of the Payment of Tithes,

) then -



1

. PART II.i ‘Bg/};a[;ofWINCHESTER’.r Cafe. 43

then made, as the aforefaid Robert Wright, now Plaintiff]
above alledged : But the faid Fobn Wright further faith, That
the aforefaid Judges Delegates, in the aforefaid Courr, be-
fore them, the Plea and Allegations of the aforefaid Rober?
Wright, now Plaintiff, allowed, and the Proofs thereof by
bim the faid Robert brought, accepted and admitted : With-
out that the aforefaid Judges Delegates, in the aforefaid
Spiritual Court before them, the Plea, Allegations,and Proofs
of the aforefaid Robert Wright, now Plaintiff aforefaid, re-
fufed to admit in Manner and Form as the aforefaid Robert
now Plaintiff above hath alledged, and this he is ready tq
aver ; whereupon he demands Judgment, and the Writ of
the Lady the Queen of Confultation, to him in this Behalf
to be granted: And the aforefaid Robert Wright now Plain-
tiff, faith, that he for any thing by the aforefaid Fobr Wright
above in pleading, alledged, the faid Writ of the faid Lady
the Queen, of Confultation ought not to have; becaufe he
faith, That the Plea aforefaid, by him the faid Jobn Wright,
in Form aforefaid above pleaded, and the Matter therein
contained, is infufficient in Law to the aforefaid Writ of the
Lady the Queen, of Confultation to be brought, to which
the faid Robert needeth not, nor by the L}w of the Land
is bound in any wife to anfwer, wherefore’ for Default of
fufficient Anfwer in this Behalf, the faid Robert demandeth
Judgment, and his Damages aforefaid, for the Occafion
aforefaid, to bé adjudged unto him, ¢#c. And the aforefaid
Fohn Wright faith, That the Plea aforefaid, by him the faid
Fobn, in Manner and Form aforefaid above pleaded, and the
Matter in the fame conrained, isgood and fufficient in Law
to the aforefaid Wirjt of the faid Lady the Queen, of Cone
fultation, to have and demand ; which Plea, and the Mat-
ter in the fame contained, the faid Fobn is ready to aver,
and prove as to the Court, ¢§c. and becaufe the faid Robertto
that Plea doth not anfwer, nor the fame hath hitherto any
wife ' denied, the faid §obn as at firft demandeth Judg.
ment, and the Writ of the faid Lady the Queen, of Cone
fultation, in this Behalf to be granted unto him, &, And
becaufe the Court of the Lady the Queen here of giving
their Judgment of and upon the Premiffes is not yet ad-
vifed, Day is given to the Parties aforefaid, before the Lady
the Queen at Weftminfler, until the fame——next after——
p. hear their Judgment of and upon the Premifles, &
Becaufe the Court of the Lady the Queen here, not yer, &¢.
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Pafch. 38 Eliz. Rot. 628.

In the King’s Bench.

N a Prohibition between Robert () Wright, Plaintiff;
and Fohn Wright, Defendant, which began Pajch. 38, Eliz.
Kot. 628. the Cal’é was fuch ; the Plaintiff fhewed,That Stephen
Gardiner, Bifhop of Winchefler, the ath Day of Fuly, 38 H. 8.
was feized of the Manor of Eaffmean in Eaftmean in the
County of Southampton, in the Right of s Bifhoprick ;
and that the faid (4) Bifhop, and all his Predeceflors of.
the faid Bifhoprick feized of the faid Manor had holden
and enjoyed the Scite of the faid Manor, and all the De-
means of the faid Manor, &« Tempore cujus, €c. for him,
his Tenants and Farmers, for Years, or at Will, exoncrat’
acquictat’ ¢ privilegiat’ de ¢ a folutione decimarum quarur=-.
cunque de, in vel fuper pred’ feit’ & terr” dominic’ & queliber.
feu aliqua inde parcel’ annuatim quovifmode per totum tempus
pred’ crefeent) contingent’y fve renovant’., And the Plaintiff
conveyed to himfelf an Intereft for Years in Parcel of the
Demefns of the faid Manor, by the Demife of the faid
Bithop ; and that the Defendant being Farmer of the Redo-
vy of Eaftmean, had libelled againft him for Tithes grow-
ing within Parcel of the Demefns of the faid Manor, be-
fore the Judges Delegates ; and although the Plaintiff had
fhewed all the Matter, and pleaded the fame before them,
and offered with inevitable Proof to prove it, yet predzétz
Judices delegati in predilt Cur’ Chriffianitatis coram eis pla-.
catum allegationes ¢ probationes predilt Roberti Weight admit-
tere recufaverunt. 'The Defendant to have a Confultation, con-
feffeth that the faid Plaintiff had alledged all the Matter afore-
faid before the Judges Delegates, and that the Judges Delegates
allowed the Plea and Allegation of the Plaintiff, and admitted
him to his Proof thercof, abfy; boc quod pred Fudices delegasi in
’ ) - Cura
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Curia Chriffianitatis coram eis placitum allegationes & probati-

ones pradict’ Robert Wright admittere recufaverunt. And upon

this Plea the Plaintiff’s Council did demur in Law; and

in this Cafe three Points were moved : 1. Whether the

faid Prefcription for difcharge of Tithes, was good or not,

2. Whether the Plaintiff] being a Layman, fhould take Be-

nefit sthereof. 3, Whether the faid Traverfe was good or

no. And as to the firft Point, three Things were confider'd :

1, Who were by the Common Law capable of Tithes in

Pernancy, and who not. 2. Who was capable of a Difcharge

of Tithes at the Common Law, and wha not. How he

who was capable of a Difcharge, might be difcharged of

Tithes, fcil. either by Prefcription, or by Compofition, &c.

As to'the firft it was refolved, That nione by the Common

Law had Capacity to take Tithes, but only Spiritual Perfons,

or a mixt Perfon, and regularly no meer Lay-man was at '
the () Common Law capable of them, unlefs in fpecial () cr. EL 512,
Cafes ; for no Layman but in fpecial Cafes, could (b)) fue {)Co-Liv 1554,
for them at the Common Law in the Spiritual Court, fez/, Cawdry’s Cafe.
for the Subtra&ion ofbthem.H See ghe Boo‘lirs in 76 Edw. 3. g, B difmes 5.
11 Aff. 0. 44 E.3.5,b. 10 H. 7.18.4.2nd 7 E. 6, (¢) Dyer. e
8. a{{dgthe%ookz in 43 E. 3. 34. 4. and 44 E, 3. 39.4,b. that giéfarcsr; Jae-asf.
a Farmer of a Parfon may fue for Tithes; bug it appears Dyer 34, P‘i)&i-
that fuch Farmer was a (d) Spiritual Man, as Vicar, &, e
And fo it was f3id by fome are all the other Baoks in 31 H. 6. (d)Poftea 45, 3¢
11.4.35H.6.39,8,b; 2E. 4,15, 4. b. 6E.3.4.4. b, 12 H.7,
24. b. (in which in Truth there are but Opinions) to be in-
tended : And if the Common Law had generally enabled 2
Layman to be capable of Tithes, the Common Law would
have given him Remedy for the ,Recovery of them ; but re~
golarly a (¢) Layman had no Remedy for the Subftra&ion
of Tithes, till the Statute of (f) 32 H.8. cap. 7. But fee ()’ Cr. El s15:
22 Aff. 75. that the King was capable of Tithes at the Com- ¢7) Co. Lir. 150,
mon Law, for he was (g) perfona mixta, and his (h) Pa- 3,13 Co 13-
tentee alfo by his Prerogative, as it there appears, () Cr. Car, -

As to the fecond Point it was refolved, That a meer Layman #23- {Rol €55,

who was not (i) capable of Tithes in Pernancy, was notwith- 1o H. 7. 8. P
flanding capable of a (%) Difcharge of Tithes at the Com- Cawly 6, Cr. EL

K . Qs 599 785. § Co:
mon Law in his own Land, as well as 2a'Spiritual Man ; for 18.a. Cavirys

by the Common Law the Parfon, Patron, and Ordinary might ,C;“fé'of‘gf’ﬂ“ a

(D) have difcharged a Parifhioner of Tithes in his own Land, Hob- 247
&c. or the Parifhioner might have () given Part of his },}3"&3& o4
Land to the Parfon for a Difcharge of Tithes in the Refi- 423+ Cr.EL 511
due: And for Proof thereof fee the Book in 8 E. 4. 14. 4. b. ZI:;,' e s
and Regiffer 38. where it appears that 3 Layman might be 1 Jones 337,
difcharged of Tithes at the Common Law ; but 2 Layman gy’, Tones 184,
might alfo be difcharged of Tithes at the Common Law by E;e)) Cr. EL 12/
rant, or Compofition, as it appears in the faid Books, (;,._C,:ggf;”.
but not by Prefcription to be difcharged of Tithes; for zm) E.N. B. 41]
it is commonly faid in our Books, that he may prefcribe & TP o7
o G 4 ' ) (a) in Cr. Car. 423.
: © 1 Jones 363, 369
Moor 973,



(2) "Hob. 297.
Divis 6, b.
13 Co- 16,

¥ Jones 369,
3 Rol. 653.

Fitz. 79.
Spiritual Policy.

(+) 11 Co. 70.2.

© L) 1 Rol. Rep.
164, 11 Co.70-2.
Hob: 308.

(d) Hob. 297-
(e) 1 Rol. 653.
11 Co. 14, Ds
Cr. Car. 423.
HObl; 297, Poftea

48. L.

(f) Hob. 246.
Cr. Eliz. g11.
Moor 436, §30.
1 Tones 368, 369
a4 E.3.5. b,
Br. difmes 1. 21,
1 H.7.18. a.
Dyer 84. pi- 84.
Godolph. A-
bridg.354. 7E.
3. 5. per Parn.
44. Afl. pl. 25.
Cr. Yac. 454,
t50. Sylden de
decimis 262+

2 Inft. 641. 646.
Negg's Parf. 219.
(z) 2&3E.6.
cap® 13.

() Dycr 277
1l 60. 2 Brown.
24. Moor §32.
> Inft. 652.

2 Co. 47+ b.

Cr, El. §79.
Palm, 115,

1 Leon. 332,

Cr. Jac. 454.559-
() Dyer 149
pl.16. Pofieasd.
2. Cr, BL 5110
11Cn. 18, Hob.
41 Palm. 9.
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() in mods decimandi, but not in non decimands, and the
Reafon thereof is, becaufe he is not, but in Special Cafes,
capable of Tithes at the Common Law, and therefore with-
out Special Matter fhewed, it fhall not be intended that he
hath any lawful Difcharge. And for this Reafon, in Favour
of Holy Chursh, although it might have a lawful Beginning,
the Law will not fuffer fuch Prefcription in this Cafe,#0 put
it to the Trial of Laymen, who will rather ftrain their Con-
fciences for their private Benefit, than yield to the Church
the Duties which belong to it. And the Law hath great
Policy therein, for the Decay of the Revenues of Men of Holy
Church, in the End, will be the Overthrow of the Service
of God, and of his Religion. And therefore it is recorded
in Hiftory, That there were (amongft others) (4) two gre-
vious Perfecutions, one under Dioclefan, the other under
Fulian, ficnamed Apoflate ; for it is recorded, That one of
them intending to have rooted out all the Profeffors and
Preachers of the Word of God, occidit omnes Prefbyteros,
but notwithflanding that, Religion flourithed, for fanguis
Martyram eff femen Ecclcfie 5 and yet the fame was a fearful
and grievous Perfecution: But the Perfecution under the .
other was more grievous and dangerous, becaufe (as the
Hiftory faith) ipfe occidit (c) Prefbyterium, for he robbed the
Church, and fpoiled Spiritual Perfons of their Revenues,
and took all from them whereon they might live; and there-
upon in fhort Time did follow great Ignorance of the true
Religion and Service of God, and thereby great Decay of the
Chriftian Profeflion ; for none will apply themfelves, or
their Sons, or any other who he hath in Charge, to the Stu-
dy of Divinity, when they fhall have, after long and painful
Study, nothing to live upon. And it was faid, That it a Pre-
feription.in son decimando fhould be fuffered, the (d) Church
would rather lofe than gain in thefe Days. And for this
Reafon fuch Prefcription was not allowable. Buta Spiritual
Perfon who was capable of Tithes at the Common Law in
Pernancy, may prefcribe to be (¢) difcharged of Tithes ge-
nerally ; for as he may prefcribe to have a Portion of Tithes
in the Land of another, fo he may prefcribe to difcharge
his own Lands of Tithes; for it is commonly faid in our
Books, That before the Council of Lateran, (f) every
Man might have given his Tithes to any Ecclefiaftical Perfon
he would, and that appears by the Books aforefaid. And
note, It is recited by the Statute of (g) 2 E. 6. cap. 13,
that Land may be difcharged of Tithes by Prefcription, but
that cannot be in Cafe of a Layman, Ergo it ought to be in
Cafe of a Spiritual Man, Vide 10 El. Dyer 277. The (h) Orders
of the Ciffercians, Templars, and Hofpiiularii, were difcharged

3. of Tithes fub modo, fuil. quamdiu propriis manibus excoluntur,

7c. and 18 Eliz. Dyer (i) 349. And as to the fecond Pointy
the fame dependeth upon the firft, for if the Lands of the Bithop,

were |
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were difcharged in his Hands abfolutely by Prefcription,

then the demifing -thereof to a Layman, cannot make the

fame (4) chargeable which was difcharged before; and in {9 Cr: El 785
that it may be more beneficial to the Bithop, for in refped of 42, 423. 3 Rol.
that he might referve the greater Rent, &z, Andas to the third fi}; Anc2 442
Point, it was refolved, That the Traverfe was infofficient, Yelv.s, 5. Noy
for as itis faid in (b) 8 E. 4. 14.4. the Spiritual Court will not ;3 ﬁ%‘;’efg’&_
allow any Plea in difcharge of Tithes, and therefore the Gogb.183. "
Refufal in fuch Cafe is not material, for the Party may have a (&) Hard 406
Prohibition before any fuch Plea pleaded by him in difcharge 512. byergs. pls
of Tithes, and therefore in fuch Cafes the Allegation of the ¥ ;3 Co. 13,
Refufal of the Ecclefiaftical Judge, are rather Words of

Courfe than of Effe® and Subiftance; but in fome Cafe the

Refufal is (c) traverfable, as it was adjudged M. 30 & 31 (o) Cro. El. 5110
Eliz, in this Court, between (d) Morris and Eaton, where (4) scCo.29. b:
the Cafe was, That Morris was {ued by Eaton in the Spiri- Cro-El. s1i.
tual Court for Tithes ; Morris alledged there, That Eaton Hobe 168
had not read the Aurticles according to the Statute ; and that

the Ecclefiaftical Judge did refufe to allow the fame; and

this Refufal was traverfable by the Judgment of the Court,

for otherwife, upon fuch Surmife, all Matters might be pro~

hibited in the Spiritual Court, although the Spiritual Judge

do all that belongeth to Law and Juflice. And in the fame

Cafe, the Party grieved may have Remedy by his Appeal ;

biit in the other Cafe of Difcharge of Tithes, or de modo ‘
Decimandi; the (¢) Judges of our Law well know, that the (¢) Cro.Elsuz/
Ecclefiaftical Judges will not allow fuch Allegation, and fois

the Difference. Note Reader, a Man may prefcribe, That

he and all thofe whofe Eftate he hath in the Manor of

Dale, in Dale a tempore cujus, ¢c. have paid to the Parfon

of Dale for the Time being, a certain Penfion yearly, for
Maintenance of Divine Service there, in Contentation of

all Tithes renewing or arifing within the fame Manor:

And further preftribe, That he, and all thofe whofe Eftate

he hathrin the fame Manor, Time out of Mind, have ufed irs

refpe& of the faid Penfion fo paid the Parfon, to have all the

Tithes accruing and arifing within the faid Manor, or any

Part thereof, fozl. of all Lands holden of the faid Manor,

or Parcel thereof: And fuch Prefcription was adjudged

good in the King’s Bench, M. 39 & 40 Eliz. Rot. 199. in

an A&ion upon the Cafe between Pgot (f) and Hern, (1) Cro. ¥L
in which Cafe two Points were refolved for good Law : {270 5oy
1. That in fuch Special Cafe, a Lay Perfon, Owner of the 142" Lane 1.
faid Manor, fhall fue for the Tithes upon all the Special }opr 43; 5t
Matter aforefaid in the Spiritual Court, for it fhall be intend- Degg. Parly 224.
ed atr the Beginning, the Lord was feized of the whole

Manor before the Tenancies were derived thereout, and then

by
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by Compofition, or other lawful Means, the Lord fhould
have all the Tithes within the Manor for the faid Penfion
paid to the Parfon; and the Law intendeth, that ar the
Beginning it was for the Maintenance of Divine Service, and
7o bono Ecclefiz, the Reafon of which Intendment is the
continual Ufage, & tempore cujus, &c. 2dly. Tt was refolved,
That upon this Special Matter alledged, a Man may havé

) Cro. Bl 595, Tithes as (2) appurtenant to a Manor; for he prefcribeth
by a Que Eftate in the Manor, and therefore cannot have

) Cr.EL 353 them in grofs. But it was adjudged in (6) Wincheomb’s Cafe,

763 ~in this Court, in a Prohibition, Hill 35 Elz. That a Man
cannot prefcribe generally in him and all thofe whofe Eftate
he hath in fuch Manor, to have any Tithes appertaining to
the fame ; for without {uch Special Matter thewed, Tithes
which are Spiritval Things, and due jure Divino, for the
Subftradtion of which, Remedy lieth only in the Spiritual
Court, and no Remedy at the Common Law, cannot be
Parcel or appurtenant to 2 Manor, or any other temporal
Inheritance. And the Artorney-General was of Council
with the Plaintiff, and Walter of the Inner-Temple with the
Defendant.

AN

[But note, Tithesin England are now generally confefs'd
to be due only Jure humano, See Bohun's Law of Tithes,
pag. 2, 3, 12, 13, ¢.] And Quere how Tithes could te
fued for in the Spiritual Courts, when there was no fuch
Court in being ?

The
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The Archbifbop of Canter-
burys Cafe.

Trm. 38 Eliz

In. the King’s Bench.

I N a Prohibition in the King’s-Bench, between Green and. Moor 420.

L Balfer; the Cafe was, There was a Religious College in gg-mt‘_lsg':cf*#
Maidftone, to which the Re&ory of Maidffone was impro-, a
propriate. And the faid College had divers Lands and Tene-
ments within the faid Parith of Maidffone, and all was
given to the King by the Statute of 1 E. 6. And afterwards.
the Reftory was conveyed to the Bithop of Centerbury, and.
the Lands, Parcel of the Poffeflion of the faid College, were
conveyed to the Lord Cobhen: ; and now the Farmer of the
Lord Cobhawm brought a Prohibition againft Balfer, Farmer
of the faid Re&ory, to Whatgift Archbithop of Canterbury,
and in his Prohibition he alledged the Branch of the Sta-
tute of 31 H. 8, concerning difcharge of Tithes, and fhew- ;:11.8, ¢, i3
ed, That the Mafler of the faid College was feized of the
faid Lands, and of the faid Re&ory, fimul & femel, as-well
at the Time of the making of the A& of 31 H.8. as at
the making of the faid A& of 1 E. 6. and held them dif- )
charged of Tithes; and fhewed the faid A& of 1 E. 6. by :E. 6 cap. 143
which the faid College was given to King E.6. and there-
upon the Defendant did demur in Law. And in this Cafe
divers Queftions were moved.

1. Whether the faid College came to the King as well by
the Statute of 31 H. 8. as by the Statute of 1 E. 6. for if
this College came to the King by the Statute of 31 H.8,
then without Queftion the faid Branch of the faid A& con-
cerning difcharge of Tithes, extends toit: And it was obje&t-
ed by the Plaintiff's Council, That the Words of the faid
AQ are general, fe. That all Monafleries, &c, Colleges, &c.

which bereafier [ball happen to be diffolved, Sc. or by any other
‘ ' Means
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Means come to the King’s Highne[s, &c. [ball be vefted, deemsed,
and judged by Authority of this Parliament in the very atlual
and real Poffeffion~of -the-tngs-Sec—And-whenr-this College
came to the King by the Stat. of 1 E, 6. it came to the King
within thefe Words of the A& (by any means.) But it was
anfwered by the Defendant’s Council, and refolved by the
Court, That that could not be, for (4) feveral Reafons,
1. When the Statute {peaks of Diffolution, Renouncing,
Relinquithing, Forfeitare, giving up, ¢'s. which are (b) in-
ferior Means, by which fuch Religious Houfes came to the
King, then the faid latter Words (or by any other Means)
cannot be intended of an A& of Parliament; which is the
higheft Manner of Conveyance that can be; and therefore
the Makers of the A& would have put that in the Begin-
ning, and not in the End, after other inferior Convey-
ances, if they had intended to extend the A& thereunto.
But thefe Words. (by any other Means) .are to be fo expound-
ed, fuil. by any other fuch inferior Means. . As it hath been
adjudged, That Bifhops are not included within the Statute
of 13 El12. cap. 1c. for the Statute beginneth with (¢) Cols
leges, Deans and Chapters, Parfons, Vicars, and concludes
with thefe Words, And others baving [pirttual Promotions ;
thefe latter Words do not include Bithops, caufz qua fupra.
So the Statute of Weff. 2. cap. 41. the Words of which are,
Statuit Rex, quod f Abbates, 4Priorfs, cuffodes Hofpital', &
aliarwm domoram veligiofarum, ¢rc. "Thefe latter Words do
not include Bifhops, as it is holden 1 & 2 Phil. & Mary,
Dyer 100, 109. for the (d) Caufe aforefaid. :
2. The faid Claufe of 31 H.8. That the faid Religious
Houfes thall be in the King by Authority of the fame
A&; and the Statute of 1 E. 6. enads, That all Colleges, ¢5c.
fhall be by Authority of this Parliament, adjudged and deem-
ed in the a&ual and rea] Poffeffion of the King, fo that the (¢)
latter Parliament being of as high 2 Nature as the firft was,
and providing by exprefs Words, That the Colleges fhall
be, by Authority of the faid A&, in the a&ual Poffeffion of the
King, the faid College cannot come to the King by the A& of
il H.8. It is faid in 29 H.8. Parliament. & Stas. Br. () If
ands be given to Tenant in Tail in Fee, his Iffue cannot be
remitted, for the latter A& doth take away the Star, de Donis,
¢c. 3. The ufual Form of pleading of them, which came to
the King by the Statute of 1 E.6. and by the A& of 31 H. 8.
doth manifeft the Law clearly, (i, to plead Surrender or
Relinquithment, &c. virtute cujus ac vigore of the Statute of
37 F. 8. the King was feized, but to (g) plead the A& of
1 E. 6. of Chauntries, virtute cujus ac vigore of the Statute of
31 H.8. was never heard or feen, and for all thefe Caufes it
was refolved, That this College came to' the King by th
{ g by the
A& of 1 E. 6. and not by the A& of 31 H. 8.
The 2d Queftion was, Forafmuch as the faid College came
to the King by the A of 1 E. 6. and not by the A& of 31 1.8,

Whether
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Whether the faid Branch of difcharge of Tithes, extends to

fuch Colleges which after came to the King by any other A&,

and not by the A& of 31 H.8. and it was objeted, That

the faid Branch fhould extend to Colleges which came to

the King by any other A&, for it was faid, That although

the Preamble of the faid Branch faith, The late Monafleries,

&c. yet this is'not literally to be underftood of Monafteries
,only which were diffolved before the A&, for (lare) is to be
conftrued according to the Body of the A&, fr. of thofe

which were diffolved before, or which fhould come to the

King afterwards by the faid A&, fo that when they are dif-

folved, and in-the King by Force of this A&, this A& may

call them (late) quod fuit conceflum per Curiam. Alfo they

faid, That the Words of the Branch it felf are general,

feil. any Monafleries, &c. Colleges, &c. without any Limita~

tion, fo that they conceived, That the Words of the faid’

Branch made for them, and that this Claufe of Difcharge

fhould extend to all Monafteries, ¢&c. Colleges, @c. quacunque,

by what ‘Means foever they came to the King ; and they faid,

That the Intent of the A& was fo, for the Intent of the A& was

to benefit.the King, and to make the Subject more defirous of
purchafing them, @c. Againft which it was faid by the De-
fendant’s Council, and refolved by the Court, That neither the

Words, nor the Meaning of the faid Branch, did extend toany
Monafteries, ¢5c. but to thofe (#) only, which came to the () 1 Jones &
King by the A& of 31 H.8. for it would be abfurd, That the {7’ o
Branch of the A& of 31 H. 8. thould extend toa future A& of 309, Moor 4
Parliament, which the Makers of the A& of 31 H. 8. without ‘
the Spirit of Prophecy, could have no Foreknowledge of ; but

this Claufe of Difcharge of Tithes, fhall extend only to thofe

Poffeflions which came to the King by the fame A& And

where it was {aid, That the firt Words of the Branch were

general, the fame is true, but the Conclufion of that Branch -

is, In as large and ample Manner as the late Abbots, &c. So

that (late) being fo intended, as it hath been agreed on the

other Side, fuil. only of Religious Houfes which came to the .

King by 31 H. 8. It is clear, that that Branch cannot extend

to this College which came to the ¥ing by the A& of 1 E. 6.

The 3d Queftion was, admitting that the faid College had

come to the King by the Stat. of 31 . 8, Whether fuch ge-

neral Allegation of Unity of Pofleffion of the Re&ory and

of the Lands in it, was fufficient; and it was refolved by

the Court, that it was not fufficient ; for no Unity of Pof-

feflion fhall be fuficient within the fame A&, but a lawful

and perpernal Unity of Poffeffion Time out of Mind, as it

was Jadjudged M. 34 € 35 £z in a Prohib_ition between

(8) Valentine Knightly, Efq; Plaintiff; and William Spencer, o t Leon 13,
Efg; Defendant, where the Cafe was fuch, The Plain- Lone 1m0 Moor
tif in the Prohibition fhewed, That Philig Albot, of 53 > Bulite.
Evefbam, and all his Predeceffors, Time out of Mind, 1? ol 23 2

were feized as well of the Reflory impropriate Iof
Bad’s
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Badby cum Newnam in the Cointy of Northampton, as of
the Manor of Badby cum Newnam, in Badby aforefaid, in his
Demefn, as of Fee, in the Right of his Monaftery, fmul &
femel, until the Suppreffion of the fame Monaftery, quod-
que ratione inde, the faid Abbot, and 2l his Predeceflors, until
the Diffolution of the fame Monaftery had held the faid
Manor difcharged from the Payment of Tithes, until the
Diflolution of the fame Houfe, and fhewed the Branch of

. the Statute of 31 H, 8. concerning Difcharge from the Pay-

Ia) Hob. 3080
|

h) Hob. 296,
297. 309» Cro.
lac. 434> 559
608. Dyer 277
pl. 6o, Antea
44-b. Moor %
2.913. 2 Inft.
fszz. Cro. El
§v9. 2 Brownl,
25. Palm. 119,
3 Leon- 332,
Latch. 90, 91.

{c) 11 Co. 10. 2.
314+ b. Moor so0.
218, pl.1356. 532,
5335534,

1 Jones3. Hob.
445 2985302, 311,
%22 H- 8. Br. dif-
mes 17. Dav, 6-2.
Br. N. C.

178. Dall. 5o.
vl 14. 2 Bulftr.
184. Noy 35.
x32. 1 Leon.
243. 332, 334>
335. 4 Leon. 47.
Cro. Jac. 432,
433. 608, Dyer
43, plo 21, Sav.

62,
(d) 11Co. 14.
b. Hob. 298.

(e 2 Rol. 745,

ment of Tithes, and conveyed the faid Manor to Knzghtly,
and the faid ReQory to Spencer, who libelled in the Spi-
ritual Court for Tithes of the Deimefns of the faid Manor;,
againft Knightly, who upon the Matter aforefzid brought the
Prohibition, and it was adjudged, That the Prohibition was
maintainable; for the faid Branch of the A& of 31 H.8.
was made to prevent two Mifchiefs, one, That otherwife
all the (¢) Impropriations of Re&ories to Houfes of Reli-
ligion, had beendifappropriate ; for if the Body to which the
Redtory is appropriated, had been diffolved, the Impropria-
tion to fuch Body had been diffolved alfo, as appears by
3E.3. 21E. 4. T.a. 21H. 7 4 b. E N. B. 33,4 1. Ano-
ther Mifchief was, That whereas many religious Perfons
were difcharged from the Payment of Tithes, forte by
their (b) Order, as the Ciffercians, Templars, Hofpetallers of
St. Fobn’s of Ferufalem, asappears by 10 Eliz. Dyer 277. Some
by Prefcription, fome by Compofition, fome by the Pope’s
Bulls, ¢7c. And the greater Part of Religious Houfes, as the
faid Abby of Evef/bam was, were founded before the Council
of Lateran ; and before Time of Memory, it would be infi-
nite, and in a Manner impoffible by anySearch, to find all the
Difcharges and Immunities which fuch religious Houfes had,
and for this Reafon alfo the faid Branch was made. And
the great Doubt in the faid Cafe, was conceived upon this
Word (Difcharge) for it was faid, That (¢) Unity of Poflef-
fion was not any Difcharge of Tithes, and by Confequerce
was not {uch Difcharge as was within the Intent of the faid
A&. And for the Force of this Word (Difcharge) 18 E. 3.
Bar. 247. 35 H. 6.10. b. 22 E. 4.40. b. & 6 H.7. 10. b. were
cited. But as to that, it was refolved by the Court :

1._That the (d) Statute doth not fay Difcharge of Tithes,
but Difcharge of Payment of Tithes.

2. The Statute doth not fay, Difcharge of Payment of
Tithes abfolutely, but as freely as the Abbot, ¢fc. held it at
the Day of Difolution, and then this Word (Difcharge) be.
ing referred to a certain Time, may be intended of a Suf=
penfion by Unity. As it a Man feized of a Rent diffeifes
the Tenant of the Laud, and ‘makes a Feoffment with
Warranty, the Feoffee thall (¢) vouch as of Land dif-
charged of the Rent, and yet the Rent was but fufpended,

but
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but every Sufpenfion is 2 Difcharge for a Time, and the Dif.
charge being referred to the Time of the Warranty, extends
to the Sufpenfion. Quod vide 30 E.3.30. 3 H.7. 4. 41. a.
21 H.7.9.2.b. F. N. B. 135. «.

3. The Statute faith, As freely as the Abbot, &c. retained
the fame. And it was faid, That it was the Intent (2) of 4) cro, fac:
the King, and of the Makers of the A&, to difcharge the 559 11 Co 14!
%e?d okbgayment of Tithes in fuch Cafe of Unity of Pof- ™

ion, being a general Cafe to (%) induce Purchafers the 1
rather to pur%ﬁafg the Land for greater Prices, (5) Bridgm. 344

4. For (¢) the infinite Impoffibility, and the impoffible In~ () ¢ Co. 15. 2.
finitenefs as hath been faid, all the Difcharges which fuch }ip% ¢ >
Religious Houfes had, could not be known; and the fame Bridgm. 34
Conftruction was made in this Court, Hill. 24 Eliz. ina Pro-
hibition” between (d) Fobn Rofe and William Gurling, for (4) Co. Ent
Tithes in Flixton in the County of Suffolt. See 18 Eliz. Dyer ™ ¥
(¢) 349. the Parfon of Peykirk’s Cafe. Andit was likewife re () Antea 44.b.
folved in the faid Cafe of () Knightly, That nothing could pyer 34 pl. 16
be traverfed but the Unity, for (g) ratione inde, ¢fc. is but Palm. 119, Cros
the Conclufion and the Judgment of the Law upon the pre- El- 511 13 Co.
cedent Matter; but it was alfo refolved, That if before the (7) Antea 47.a.
Diflolution the Farmers of the Demefns had () paid Tithes, {g) 11 Co-1o:%
@'c. to the Abbot, ¢c. then the Intendment of the Law by Hob. 208.
the Reafon of the faid Unity of Poffeffion (which ought to LI 33, -
be Time out of Mind) that the Land was difcharged of 8. Moor sio
the Payment of Tithes, will not hold Place. Fnr as Bratton 3} Do&- pla.
faith, (2) Stabitur prefumptionz donec probetur in contrarium. () Cro. Jacusz.
- But if the Lands were always occupied by the Abbots, or EE)";&?‘;}’_“Q,{"
demifed over, and no Tithes at any Time paid for the fame s Co. 7- b.
before the A&, although the Land be conveyed to one, and ?}‘ﬁ?; gake
the Reftory to another, yet the Land is difcharged of the Co. Lit. 373.b,
Payment of Tithes: And if the Farmers of the Demefns ;{Eﬂ ;;’3‘,"‘ \
had paid Tithes before the A&, the fame fhould be plead- SccPolk 3. g¢
ed by the Defendant in the Prohibition, and Iflue thereupon
might be taken, as it was in the like Cafe, Trzn. 38 Eliz.
in this Court, between Edward Grevil, Efq; Pofleflor of
the Demelns of the Manor of (%) Nagngz in the County (x) Moor 5.8}
of Effex, Plaintiff, and Murtin Trot, Proprietor of the 52+
Re&ory of Ngfing, Defendant, where againft fuch Unity of
Poffeffion in Manner and Form aforefaid, alledged by the
Plaintiff in the Abbot of Walthem and his Predeceflors, ¢,
in the Reftory and Demefns, and with like Conclufion as’
aforefaid : The Defendant alledged Payment of Tithes by
the Farmers of the faid Demefns (without any (/) Traverfe (1) Hob. 258
by the Rule of the Court) and Iflue was joined thereupon,
and it was tried againlt Trot, and therefore the Prohi-
bition ftood. And it was likewife refolved, That al-
though the Plaintiff in the Cafe at Bar alledged, That
the Mafter of the faid College, at the Time of the
making of the faid A& of 1 Edw. 6. held them dif-

charged
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charged of Tithes; and although the Lands of fuch reli-
gious Perfons may be («) difcharged of Tithes by Prefcrip-
tion, as it hath been late adjudged in the Cafe of one Wright
in this Court, or by Compofition; ¢, yet fuch general Alle-
gation that he was difcharged of Tithes, was not fufficient,
without fhewing how he was difcharged, either by Prefcrip-
tion, Compofition, or other lawful Means. But if the
Land had come to the King by the Statute of 31 H. 8.
then (b) by Force of the faid Branch of Difcharge of the
Payment of Tithes, fuch general Allegarion, that fuch Prior,
¢c. held the Land at the Time of the Diflolution of the
faid Priory difcharged of the Payment of Tithes, without
fhewing how, had been fufficient, and fo is the common Ufe
in Prohibitions.

The fourth Queftion in the Cafe at Bar was, Whether
any Houfe which was Ecclefiaftical, and not Religious, as
Bithops, Deans and Chapters, Archdeacons, and the like,
fhall be within the A& of 31 H. 8. for no Houfe within the
A& of 31 H. 8, is faid Religious, but fuch which was regular,
and which confifted of fuch Perfons as had profeffed thems
felves, and vowed three Things, that is to fay Obedience,
voluntary Poverty, and perpetual Chaflity ; and thofe are
called in our Law, dead Perfons in Law. For after fuch Pro«-
feflion their Heirs fhall have their Lands, and their Executors
or Adminiftrators their Goods, and that was called Mors ci-
vilis, which was the Reafon that when a Leafe for Life was
made, always the Habendum was, To have and to hold to
him durante vita f[ua naturalz, for it was then taken, that if
the Hubendum had been durante vitz fua (without faying na-
turalz) the civil Death, that is to fay, the Entry into Reli-
gion had determined it. Bat it was refolved by the Court,
That no Eccleflaftical Houfe, if it be not (¢) Religious, is
within the A& of 31 H. 8, for divers Reafons.

1, The Words ot the A& are always through the whole
A& in the copulative, Religious and Ecclefuffical, fo that if
it be Ecclefiaftical only, it is out of the A&.

. 2. TheMakers of the A& gave the King as well thofe Reli-
gious and Ecclefiaftical HouX%s as were diffolved, ¢, as thofe
which fhould be afrerwards diffolved, but none were diffolved
before the A&, but only Religious Houfes, and no Houfe Ec-
clefiaftical only; for no Bithoprick, Deanary, Archdeaconry,
€'c. or fuch-like Ecclefiaftical and Secular Corporation was
diffolved before ; therefore no Ecclefiaftical Houfe which was
not Religious, (which after the A& fhall be diffolved) was
within the Intent and Meaning of the faid A&.

Thirdly, It is ena&ed by the Statute of 31 H.8. that d)
all Religious and Ecclefiaftical Houfes, which after fhall
be diffolved, ¢c. fhall be in the atual Poffeffion of the
King, in the fame State and Condition as they were at

the
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the Time of the making of the faid A&, upon which Claufe
of the Statute it was adjudged, Pufch. § Eliz. Rot. 129, re-
poerted by Serjeant Bendioes. And Mich, 6 & 7 Eliz. Dyer
231. and Plow. Com. 207. () Thatif an Abbot afrer the
faid A& grants the next Avoidance of an Advowfon, or
makes a Leafe for Years, and afterwards furrenders, fo that
by the A&, the Pofleffions of the Abby ought to be in the
King, in the fame State and Condition as they were at the
Time of the making the A&; and at the Time of making
of the A&, the Land and the Advowfon were difcharged of

11 Interefts, for this Reafon it was adjudged in both ‘Cafes,
%hat the Leafe and the Grant were void by the faid A&, But
if 2 Dean and Chapter, and other fuch E’cclefmﬁical and Se-
cular Corporations fhould be within the faid A&, then if
they fhould furrender their Poffeffions, they would avoid all
their own Grants and Leafes, which would be dangerous.
And that was one principal Reafon that the Colleges, Chan-
teries, ¢’c.’ which came to the King by the Ads of 37 H. 8.
or I E. 6. fhould not veft in the King by the A& of 31 H.8,
for the Mifchief before, for avoiding of their Leafes, Grants,
¢c. And to conclude this Point, it was held in the Com-
mon Pleas in Parret’s Cafe, concerning the Priory of Fridef~
wide, that if the Houfe be not religious and regular, it
-is-not within-the A& of 31 H. 8.

« And as to the Opinion of 10 Eliz. Dyer 280 (b) Corbet’s
Cafe, concerning the Priory of Norwich, it feems that that
differs much from other Deans and Chapters, for the Dean
and Chapter of Norwich was once religious, for they were
Prior and Convent before; and yet that Cafe was denied by
Popham Chief Juftice, and fome other of the Judges, for
the Reafons and Caufes aforefaid.

Fifthly, It was held by the Court, That although it is
rovided by the Statute of 1 E, 6. that the King fhall
£ave the Lands of the Colleges, &4 21 as ample and
large Manner as the faid Priefls, Wardens, &c. had or enjoyed
the fame, that thefe general Words fhould not difcharge the
Land of any Tithes, for they are not iffuing out of Land,
but are Things diftin® from the Land. For as the Book
isin (24) 42 Edw. 3. 13. 4, the Prior fhall have (¢) Tithes
of Land “againft his own Feoffment of the fame Land ;
and it is no good Caufe of Prohibition to alledge Unity
of Poffeffion in a College which came to the King by
the Statute of 1 Edw. 6, as a Man may by the Statute
of 31 Hen. 8. in an Abbot, Prior, @c. as aforefaid ;
for “the Statute of g_ﬁdw.ﬂée' hath no fuch vCla\png c;f
11-

A
o

9

Co. Lit. 342,

() Dyer 231,
pl.1. 1Co.47. 20
10 Co. §5. b.
Ben. in Kelw.
211. ph 19.
Benl. in Ath,
ple 19. N. Ben.
132, plo 193

{4) Dyer 3%}

ploix, 125 13

See Raym. 225,
&c, ibid. cont

() Cro. Jac.
362. 452, 1 Co,
II1. 2. 11 Co.
13. b, 1Rol
655, 2 Rol. g7
2 Bulft. 183, 134
Styles 259, Owen
395 40+ MoOT 47,
§50. 2195 §325910¢
Dall. 0. Dav, 6.
2. Noy'3§.132.Br.
N+ C. 178 Dyer
43+ ple2t, Croe
EL 161. 479
Degge 234 Hetls
3



Archbp. of CANTERBURY’s Cafe PARTIL
Difcharge of Payment of Tithes, as the Statute of 31 H. 8.
hath. .%nd therefore fuch perpetual Unity, as hath been
{2id before, will not ferve upon this A& of 1 E.6. And
afterwards a Confultation was granted : And another Cone
fultation was granted the fame Term in another Prohibi~
tion fiued upon the fame Matter between Greez and Buff-
ken. And Leurence Tanfield and others, were of the Council
with the Plaintiff, and the Attorney-General and others with
the Defendant, :

(See Hob, 295, contra. And note Raym. 225, &c. That no
Precedent, Judgment, or good Opinion, will warrant Coke’s
Opinions in this Cafe. Q.]

Sir
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Sir Hugu CHOLMLEYS
Cafe.

Pafch. 39 Eliz.

In the Exchequer.

S IR Hygh Cholmley, Debtor to the Queen, brought an Moor 34
Adion of Trefpafs in the Exchequer, againft Rende] * Rob Rep6a
Hapmer and others, Quare claufum fregit in Bestifield in the
County of Flint, quo minus, &c: And upon Not-guilty plead-
ed, The Jury gave a Special Verdi&t to this Effet; Zhomas
Holford had Iﬂ%e two Sons, Chriffogher the Elder, and George
his younger Son ; Chrifiopher had Iflue Mary, Wife of the
faid Sir Hugh Cholmley, now Plaintiff; and that the faid
Thomas Holﬁrd was feifed in Fee of the Land in Queftion
amongft others; and he and Fane his Wife, and Chriffopher
their elder Son, did levy a Fine of the faid Land 7 Eliz.
to Fobn Warren and Thomas Stanley, @c. to the Ufe of the
faid Thomas Holford for Life, and afterwards to the Ufe of
the fzid Chriflopber, and the Heirs Males of his Body, and
afterwards to the Ufe of the Gid George, and to the Heirs
Males of his Body, €. and afterwards to the Ufe of the
right Heirs of the faid Thomas. And afterwards, that is
to fay, in September, 11 Eliz. the faid Thomas Holford died ;
23 January, ‘12 Eliz. the faid George by Indenture between
him and jJohn Warren, inrolled within fix Months in_the
Chancery, for 20/, bargained and fold the Tenements afore-
faid ; and all his Eftate, Right, Title and Intereft in them,
to the faid Fohn Warren, to have and to hold the Tene-
ments aforefaid, and all his Eftate, Right, Title, and Inte-
reft in them, to the faid Fobn Warren, for the Life of the
faid Chriflopher, and after 'his Death, the Remainder to
the Queen, her Heirs and Succeflors for ever, upon
B ' H2 Cons
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Condition that the Efftate fhould be void upon Tender of 20/ .
at the Chapel of the Rolls to the faid Warren, or to the
Queen, her Heirs or Succeffors; 14 Martii, 12 Eliz. the faid
“Chriffopher did ‘enfeoff Sir High Cholmley, the Plaintiff’s
Father, and others, to the Ufe of them and their Heirs,
and 17 Aprilis, 12 Eliz, at the great Seffions held within the
faid County of Flznt, a Common Recovery was had againft
the faid Feoffees, who, voiiclied to Warranty. the faid Chri~

€2) 1Co, 62. a. ffopher, who vouched over the comimon ('¢) Vouches, aid

Co, Lit. 372, b,

{8} Co. Lit, 3m2.

FExecution was had accordingly, which was to the Ufe of
Chriftapber and his Heirs. And afterwards, that is to fay,

21 Novembh, 14 Eliz. Géorge Hslford tenderd 201, to Warren

at the Chapel of the Rolls, which he received. After

which Tender, the Queen, by her Letters Patents, bearing

Date 14 Decemb. 14 Eliz. reciting the Grant made by the
faid Gearge Holford to VWarren, the Remainder to her upon
the Condition aforefaid ; ard that the faid Grant and Re-
mainder to her was by Fraud and Covin, ¢&&c. prout nobis
Jatis Iz'%et, the Queen ex certa fcientia €& mero matu grant=
ed the Remainder which {he had in the Tenements afore-
faid to the faid Chrifigpher in Fee. And afterwards 15 De
cemb, 14 Eliz, George Holford, by Indenture delivered at
Wefiminfier, and inrolled within fix'Maonths in the Chantery,
bargained and fold to Fohn Brutr the Tenements aforefaid,
to bave ‘and to hold for the Term of Chriflapher’s Life,
the Remainder to the Queen in Fée, upon Condition to ceafe
-upon Tender of 30 s."at 8t. Dunffan’s Church, ¢&c. to which
Grant 18 Decemb, 14 Eliz. Bruin agreed ; and afterwards
4 Feb. 14 Elig. another Recovery with ('b) double Voucher,
in which the faid Chriffopher was vouched again, was fuffer-
‘ed; which Recovery was to the Ufe of the faid Chriffo-
ber and his Heirs, Anno 19 Eliz, Chriffopher died without

Iffue Male, 27 Fan. 23-Eliz. Georze paid the 305, to Bruin,
according to the faid Condition which was found by In.
quificion, found by Virtue of 2 Commiffion under the Great
Seal of England, apon which the faid Grorge fhewed his
"Titleto the Court 5 ‘and, upon fhewing his Right, it was
awarded quod Manus Domine Regina amoveantur. And there-
‘upon the Defendants, by the Commandment of the faid
George, entred upon the Plaintiff, who claimed in the
Right of his Wife, wherenpon the Phintiff brought his
Adion of Trefpafs : 'and whether the Entry of the faid-
“Grorge was lawful of not, was the Queftion. -
. . And after many Arguments at the Bar, the Cafe was argu-

ed at the Beuch by Fwens, Clerk, and Perizm Chief Baron :
‘And it ‘was ‘unanimoufly agreed by them, that the Entry
of George Holford was not lawful, wherefore Judgment:
was

AL
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was given for the Plaintiff. And in this Cafe divers Points
were unanimoufly refolved by the Court ' '

I, That the Remainder limited to the Queen after the
Death of Chriffopher, was void for three Reafons :

1. Becaufe Warren, who was Party to the firft Indenture,
took nothing; and by Confequence the Queen, who is
not Party to the Indenture, but named by way of Remain«
der () after the Habendum, the particular Eftate being () cotinana
void, thall take nothing; for the Eftate which is limited 2% b. 378 b
to Warren is for the Life of Chriffopher. And as to this pz’,im?cizﬁ"[za
Point, the Cafe is fuch, Chriffopher being Tenant in g’ail, '
the Remainder to George in Tail; Geoige, by Deed indent-
ed and inrolled, doth bargain and fell his Remainder to
Warren for the Life of Chriffapher ; this Grant is'void, bhe-
caufe it can never take Effe& in Pofleflion, nor can thé
Grantee ever have any Benefit thereof : And therefere a
Difference () was taken between fuch Grant of a Rever- () Yelvs 1400
fion and the faid Grant of 2 Remainder; for the Grant of a Se¢ 1 Salks 233
(¢) Reverfion during the Life of a Tenant in Tail is good, () 11 Co. 7o, bs
becaufe he fhall have the (') Services which the Tenant () yely. 1496
in Tail ought to do during the Life of the Tenant in Tail;
but fuch Grant of a Remainder can never, to any Purpofe,
take Effe, and therefore it is void. Moreo‘v}‘er, a manifeft
Difference appears between this Cafe .at Bar, and a () () Plowds goa¢
Leafe to Chriffspber for his Life, the Rémainder to ano- 2. Moor 34,
ther for the Life of Chraffopher, for by Poflibility the Re- ;sand, 132
mainder may take Effe&; jcil If the Tenmant for Life
makes a Feoffment in Fee, or commits any Forfeiture, he
in the Remainder may enter for the Forfeiture ; and that
is proved by the Book in 41 E. 3. Fitz.Weff. 83, and (f) (re= () Yelvs 1400
manere dicitur quafi terra remanens) that canpot be when ©%Li143.-&
a Remainder cannot by any.Poffibility fall into Poffeffion.
+ For 2 Remainder ought to veft in Eftate, during the (g) €)1 Co: 66. b
pasticular’ Eftate, and cught to take Effe® in Poffeflion ;350 155 b
when the particalar Eftate ends, for vansz eff illa potentia 3Co.2 1a.
que nunquam ventt in atlum. Tt was obje&ed, that Chriffo- f“}{nmdcﬁ i
2her might enter into Religion, and then might Warren en. Moor icq.
ter duying his natural Life, for as much as Chriffgpher had no
Iffue Male.  But as to that, it was anfwered and refolved,
that fuch Poflibility (b)) of f’rqfe,iﬁon thall net make the Re~ (5 sxCovyo. bi -
mainder good for two Reafons:

1. Becaufe ir is fuch a remote Poffibility as fhall not be
intended by a common Intendment to happen; bur (i) a Pofe () Co. Lit.20. be
fibility which fhall make a Remainder good, ought to be a ;’k&l‘gf:ﬁ;’
common Poflibility, and potentia protinqua, as Death, or
Death without Iffue, or Coverture, or the like. And there=
fore as the Logician faith, Potemtia eff duplex, remota ¢ propin-
qua, o H.6. 24.b. the Remainder o a (k) Corporatién which (z»,?)o‘rViMh'ézLA
isnot at, the Time of the Limitation of the Remiindcr is void, 350 4 eon. 223,

:}1 gon Co Lir. 264. as
H 3 alsho <7 Dajle31e 1 Rols

. Rup- 254
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although fuch be erefted afterwards during the particular
Eftate, for it was potentia vemota : And this Difference plainly -
appears in a common Cafe in our Books, If a Leafe be made
{z) Br. Done 22, for Life, the (¢) Remainder to the right Heirs of 7. S, This
Er. Granc st is goed ; for, by common Poffibility, ¥.S. may die during
Lit_y- 3;3.41. the Life of the Tenant for Life: But it at the Time of the
Y e#%,. Limitation of the Remainder there isno fuch (b) 7. S. but
Moor 104 Perk. during the Life of the Tenant for Life, ¥. S is born and
. st Forh- dies, his Heir thall never take as it isagreed in 2 H.7. 13. 5.
Hob. 33. 3 Co. Andin (¢) 10 E. 3. 46. the Cafe was, That upon a Fine le-
g% 10Co-5% yied to R. he granted and rendred the Tenements to one /.
(4) Hob. 33.  and Florence his Wife for their Lives, the Remainder to
1RolRep. 254 (@) G. Son of £, in Tail, the Remainder to the right Heirs
®r.Grant 151. of J, and in Truth at the Time of the Fine levied, Z had
&f)bf‘zf,':j.‘“' not any Son named G. but afterwards he had a Son named
(4) 1RoL.Rep- G, and died: And in a Precipe againft Florence, it was ad-
254 Moor 104 tndged that G. fhould not take the Remainder in Tail, be-
caufe he was not born at the Time of the Fine levied, but
long after, wherefore another, who was right Heir to Z
by Judgment of the Court, was received ; for when Z had
not any Son named G. at the Time of the Fine levied, the
Law will not fuppofe that he will afterwards have a Son
() Moor 104. named G. for that is potentia remots. Note Reader, a (e)
Difference between a Remainder limited by a particular
Name, and by a general Name; for a Remainder limited
by a general Name may be good, although the Perfon be
not in effe at the Time of the Remainder limited : Asif a
Q;) 3 Co.20. 2. Leafe for Life be made, the (f) Remainder to the right
2 Andertt 37, Heirs of §. S. who is alive, this Remainder may be good,
mgg*:;;_i-(:o. and yet he hath no Heir at the Time of the Remainder
Lit.343.2. Poph. limited, The fame Law of a Remainder primogenito filzos
SperkeSeds> Bura Remainder limited in (g) particular by Name of Bap-
24.2. 10 Co. s0. tifm and Sirname is not good, if the Perfon be not in effe.
B3y %ot Rep, Tt is held in 7 E. 3. that if the Advowfon of the Church of
254. Moor 104, D. be granted to the Parfon of D. and his Succeflors, it is
: void as to the Succeffor, becaufe the Succeffor who ought to
take it, can never have any Benefit by Way of Prefentation.

- The fecond Reafon why the Remainder to the Queen is
void, was becaufe the Law will never adjudge a Grant good
by Reafon of a Poflibility or Expe&tation of a Thing which
isagainft Law, for that is potentia remotiffima & vana, which
by Intendment of Law nunquam venit in allum.

Thirdly, The Remainder to the Queen is void, becaufe

George having a Remainder in Tail, hath granted all his Eftate

to Warren, Habendum all his Eftate during the Life of Chriffo-

pher, the Remainder to the Queen, in which Cafe, when he

&) Moor 344.  hath granted all his Eftate to Warres, he (b) cannot limit any
Remainder
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Remainder thereof to the Queen ; for a Remainder is but
a Remnant of the Eftate of the Grantor, and the Queen can-
not have any Remnant of the Eftate of George, when he
having a Remainder in Tail, has granted all his Eftate to
Warren.  And Littleton, fol. 145, faith, That in fuch Cafe
the Eftate Tail is in (4) Abeyance. And 19 H,6. 60. 4. it is
faid, That if (b) Tenant in Tail be attainted of Feleny,
and the King, after Office found feifed, the Eftate Tail is in
Sufpence. gnd vide 13 H. 7. 10. 4. if (¢) there be Tenant
for Life, the Remainder in Tail, if he in Remainder in
Tail releafe to Tenant for Life all his Right, it puts the
Eftate Tail fo in Abeyance, that no Right remains in him
who releafes to have an A&ion of Wafle ; for in the fame
Cafe, by his Releafe, he hath put all his Eftate out of him,
It was “agreed, Hill. 35 Eliz. in (d) Blitheman’s Gafe,
hat if Tenant in Tail, in Confideration of paternal Love,
covenants by Deed to fland feifed to the Ufe of himfelf,
For his own Life, and after his Death to the Ufe of his
eldeft Son in Tail; and after this Covenant the Covenantor
marries and dies, the Wife fhall be endowed ; for when
Tenant in Tail hath limited the Ufe to himfelf for the
Term of his own Life, he cannot limit any Remainder
over, for an Eflate for his own (e) Life is as long as he
can limit by the Law, and therefore the Limitation of the
Remainder is void. Wherefore it was concluded, that up-
on Confideration of the firft Point, Warren had nothing:
And upon Confideration of this lacter Point, if he fhould
take omnino, he would take (f) nimiwm, and by Confequence
the Remainder to the Queen is void, quacunque via data.
And it was agreed that the Limitation to Warren by the
Hibendum for the Life of Chriffopher, was void and repugnant,
2. Admitting the Remainder to the Queen was good,
yet it was refolved, that the Common Recovery did bar
the Eftate of Wurren, and by Confequence the Condition

alfo during his Life; and therefore as to this Point the

Cafe is but thus: A Man makes a Gift in Tail, the Re-
mainder in Fee ; he, in Remainder; grants his Remainder
to another for Life; the Remainder to the Queen in Fee
upon Condition st fupre, Tenant in Tail fuffers 2 Common
Recovery, if this Recovery fhall bar the Eftate of Tenant
for Life in Remainder, and the Condition alfo, is the Que-
ftion. And it was refolved, That the Recovery doth bar
not only the Eftate Tail, bur allo the Efate for Life of
Warren, although the (g) Remainder of the Fee was in the
Queen, for it is out of the Statute of (4) 34 H. 8. cap. 20.
becaufe the Eftate Tail was not of the Queen’s Gif,
mor of any of her Anceftors, Kings of Enmglead, as ic

H 4 hath
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hath been adjudged, Mich. 15 & 16 Eliz. it Partitions fa-
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288,289. Winche.

(_ a') CmLit;.oz.a.

Banco, inter (b) Wifeman & Fennings. And if the Eftate of
Warren be bound “and barred, the Condition annexed to
his Eftate is barred alfo during his Life. And therefore, if
. one gives Linds in Tail, and afterwards grants the Rever-
fion upon Condition ; if the Tenant in Tail fuffers a Com-
mon Recovery, it bars the Reverfion and Condition alfo,
And therefore it was adjadgéd Mzch. g:;. ¢ 35 Eliz, between
(c) Gately and Hunt, being an Exchequer Chamber Cafe,
by all the Judges of England, That if he in the Reverfion
b. with a Remainder expe&tant dpon an Eftate Tail grants a

Rent Chatge, or Cormon, or makes a Leafe for Years, or
acknowledges a Stitute, and afterwards Tedant in "l‘ail
fuffers 2 Common Recovery and dies without Hlue, the
Poffeffion of the Recoveror fhall not be fubje&t to the
Charges, Leafes, or Statutes of him jn the Remainder,
1. Bécaufe the Recoveror, fo long as the Recovery remains
in Force, is under the FRate of Tentant in Tail, which
Eftate was not fubjet to any of the faid Incumbrances of
him in Rermainder: For fuppofe, that before the Reco~
very Tenant in Tail had made a Leale for Years, or ac-
knowledged a Statute, and afterwards had fuffered 2 Re.
covery, and died without Iflue, without Queftion the Pof-
feffion of the Recoveror fhall be fubjec tothe Leafe and Sta-
rute of the Tenant in Tail, and -fhall not be fubje& to
the Leafes and Statutes of him in‘Remainder alfo, for then
there would be Confufion. Alfo the Charges of him in
Remainder or Reverfion cannot take Effe@ in Poffeflion
till the Remainder or Reverfion comes in Poffeffion, and
that cannot happen after the Recovery. The fame Law of 2
Condition annex’d to a Reverfion or Remainder for the
Reafons aforefaid; then this Payment to Warten caninot diveft
the Rémainder out of the Queen for three Reafons :

1. Becaufe the Condition, during the Life of Warren, was
difcharged.

2. Becaufe he who ‘takes Benefit of a Condition ought to
have the whole Eftate given, revefted in him as in his (d)
firft Eftate, and that cannot be here ; for the Eftate for Life
of Wurren was barred by the Recovery: Alfo the Tender
to Warren was.to the Intent to reveft his Eftate, and that
canmnot be when his Eftate was barred, and cannot ‘be reveft-
ed, for which Caufe this Payment cannot diveft the Remain-
der cut of the Queen.

A third Point was argued by the Defendant’s Counfel, Tha
there needed not in this Cafe any (¢) Oftice or Monflrance
de droit to diveft the Remainder out of- the-Queen by Force of
the Condition, for the Condition is performed by one Sub.
je&t to another Subject by Matter 22 pais, and infamuch as
the Eftate for Life cannot be revefted by Force of the Condi-

2 tion,
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tion, anlefs the whole Eftate to which the Condition trench=
¢th be defeated, therefore for Neceffity, and by Operation
of Law, the Eftate for Life being defeated, the Remainder
to the Queen, which depends upon it, fhall be defeated alfo:
as in 49 E. 5. in Ifabel (4) Goodchedp’s Cafe. - One devifed (o) Lit. Repaags
Houfes in London, devifable by Coftom, and held of the Frdb-443; €n
King in Tail, and if the Donee died without Hfue, that 76.b. 49E. 3.
the Land fhould be fold by his Executors, and died; the 3 éfclf,;m,_.
Devifee died without Iffue, now the Land is eftheated to the Br. Devife 10,
King, yet the Bargain and Sale of the Executors fhall divelt plevy °;’;§° 5
the King’s Eftate for Neceflity, and that without Petition, 4Co. 53,
or Monffrance de droit; and alfo their Vendee is in by the ;;X?ﬁﬁa.'mrd.‘
Devifor, paramount the Efcheat: So the Bargainor in this 13 14, Swinb.
Cafe fhall be in of his ancient Eftate paramount the Re- 33, pofiea iy
minder to the Queen. 25 E. 3. 48. a. (4) If a Difleifor, or @& 277, =
one who hath no Title, makes a’ Leafe for Life, the Remain. 353.b. Cr g1
der to the Queen; if the Difleifee, or he who hath good ¢4 3Co.16.a
Right, recovers againft Tenant for 'Life, and ‘entreth, the
Queen’s Remainder fhall be thereby defeated 5 otherwife, if
the Recovery be by () feigned or no Title, there the () ColLir354b;
Queen’s' Remainder is not touched ; and Plow. Comm. 553, 1 Con 160 20
4. b. agrees therewith, So if Tenant in Tail grants the Land
to the Xing in Fee with Warranty, and the King grants it
for Life, Tenant in Tail dies, and the Iffve in Tail re.
¢overs in a Formedon againft Tenant for Life, the King’s ‘
Eftate thall be defeated, as it appears by (d) 7 R.2. Aide del c4) co. 11
Roy 61. 22 F. 3. 7. acc, And fo it wasfaid, if the Diffeifec 352 5
in "fuch Cafe enters, it fhall defeat the King’s Remainder. * " °" ™
See Flow, Comm. (e) 489. 2. And note there the principal Cafe () Hob. 248
of the Lord Lovel : An Eftate vefted in the King {hall be de-
feated by Force of a‘Condition, by an A& inLaw, without
Office or Mosnffrans de droit : And mark there the Cafes of
Remitter put in the End of the Cafe.  Againft which it was
argued by the Phintiff’s Counfel, That admitting the Re-
‘mainder to the Queen to be good, that this Tender iz pazs
to a Subje& fhall not diveft the Remainder out of the Queen]
For as Bratlon faith, (f) Nibil tam convenmiens eff naturali ()4 Co. 5. b
wquitats unumquodque diffolvi eo lisamine quo lizatwm eff : And 550 26 2.
as no Eftate can bevefted in the Queen without Matter of Re- 2 Infi. 559, 5730
cord, fo no Eftate can ‘be divefted out of her (2) without ?“B“C‘f(; %ﬁz
Matter of Record. See Plow, Comm. 553. 4. b. in Walfingham's ss1. moor 146.
Cafe, and Plow. Comm. 380. Newil’s Cafe, (h) 12 H. 7. and {(,f)l""'xf'ﬂf" L
many other Books. And it was faid, that when an Eftate 2
fliall ‘be divefted out of 2 common Perfon, and vefled in
another, without A&ion, Entry, or Claim, it fhall be dis
vefted out of the King withoutPetition or Monftrans de drozs ¢
as it is agreed, Plow. Comm. 480. 2. in the Lord Lovel's Cafe,
tited by the other Side ; but when in the Cafe of a common
Perfon the Eftate thall not be divefted out of him without
A&ion, Entry, or Claim ; there it fhall not be divefled
out of the King without Petition or Monfirans de droit, o .

Lo
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And the principal Cafe in Plowden’s Commentaries..in_ fhe
. Cafe of the Lord Lovel was well agreed ; for there, by Force of
the Condition, it had been in the Cafe of a common Perfon,
the Eftate gained by Efcheat {hould be divefted by A&t in Law
4 without Entry or Claim: Andfoand for the fame Reafon the
(s) 49 E. 3. 16. Cafes of Remitter, and the Cafes in (2) 49 E. 3. 16. were
Z;:;z 532 well agreed.  And alfo forafmuch as the Executors in
Con 49 E. 3. had but a Power, they had no other M¢an but only
to fell, for they. could not have a Petition, Monflrans de -
droit, or other Remedy. But in this Cafe, G. Holford, the'
Grantor, had clearand apparent Remedy, either by Petition,
or Monfirans de droit. And it was faid, that the Queen’s Re-
mainder did fo privilege the Eftate of the Tenant for Life;
that the Grantor could not eater upon the Tenant for Life,
And it was faid, if Land upon Condition comes to the
Queen, the Condition is broken; the Queen makes a Leafe
for Life, he who hath the Condition cannot enter, but
dught to have a Petition, or Monffrans de droit, &c. and
) Br. Petit. 0. that appears in the Book in (b) 9 H. 4. 4. 4. b. A Man bound
Br. Surute Mer- jn 2 Statute conveys Land to the King, who leafes for Life,
Er. Enry con- the Conufee fhall not extend upon the Poffeffion of the
ﬁ’:‘%;i‘; 5 Tenant for Life. And it was faid, if the Cafes put before,
when he who hath Right doth recover againft Tenant for
Life, the Reverfion or Remainder being to the King b
() Co.Lit3sqb. (¢) defeafible Title fhall diveft the King’s Eftate, fhould be
5 Bl 640. granted, yet they are not to be compared to our Cafe ; for
in our Cafe, the Party himfelf, who hath conveyed the
Land lawfully to the King, would now defeat the Eftate
which himfelf hath made Ey Entry, which, as was faid, he
cannot do; but when a Diffeifor conveys Land to the
King, and the King grants it over for Life, there, if the
Difleifee, who is a meer Stranger, by his Entry or A&ion,
fhall diveft the King's defeafible Title, yet it is not to be’
(4) 2 Rol. Rep. Yefembled to our Cafe. But this Point was not (d) refolved,
- #o. for the Barons gave Judgment upon the other Points.
But it was agreed in this Cafe, although the Remainder
pafled by Bargain and Sale, fo as in Judgment of Law an
Ufe pafled firft, and although it was of 2 Thing which lieth
in Grant and not in Livery ; and that the Words of the
Condition are, that upon Payment of the Money, that the
Eftate fhall ceafe and fhall be void, yet the Eftate fhall not
be revefted in the Grantor without Claim ; for the Eftate
(&) Moor 292,  of Inheritance cannot be determined by Condition (¢) with-
345346, Co.Lin one Entry or Claim. * In Newis and Scholaflica’s Cafe in
214. b. 218. 2, ‘ . . ¢
1Co.94 by Plow. Comm. 413, Difference is taken between a Condition
and a Limitation; for a Limitation fhall determine an
Eftate without Entry or Claim, otherwife of a Condia
tion. See Browning and Beffon’s Cafe, 133 and 136, Anos
ther Difference is taken between a Rent zn effe granted
upon Condition, and a Rent newly created granted upon

Cone-
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Condition. And alttiough an (f) Ufe at Common Law (£)6Co. 144
might have ceafed without Claitm; yet now the Ufe is tranf- ; &0 37, 5.
ferred to the Poffeffion ; for the Pleading is, (g) vigore Sta- ()27 H.8.¢.10.
tutiy ¢fc. de ufbus ‘in poffeffionem transferendis ; fo that now :
fince the-Statute, to fuch Qualities” to which Eftates by
the Common Law are fubje®, to fuch (4) Qualities Ufes (s) Co. Li.23: 2
are fubje&, for the Ufe is transferred and incorporated to the :;gf"afi"' b
Poffeflion. . And Baron Fwens faid, That upon this Reafon ¢Co. 34. a
it was adjudged in the King’s Bench, that where one by Deed
indented an§ inrolled, bargained and fold Land to another,
and his Heirs rendring Rent, that the () Refervation was () Co.Lit1a4.2;
good; for now the [%fe and the Pofleflion pafs tanquam uns f'RoI,ﬂ o
flats, and therefore it is all one with a Grant of the Land it- 3 Inft. &7z
felf; for if the Ufe thould pafs firft, then Rent cannot be
referved out of the Ufe, and then the Refervation of the
Rent would be void. Alfo it was refolved, that this Claim
of the Remainder, by Force of the Condition, ought to have
been made upon the Land,and that a Claim made out of the
Land was not fufficient: And therefore the faid Bargain and
Sale to Brayn by Deed indented, being made at Weffmznffer co.Lit 218
out of the Land, ¢ould not in this Cafe enure to two
Effe@s : [cils Fitft, vo make a Claim, and then to pafs the
Remainder, as it was objefted by the Defendant’s Counfel,
See Litr. 40. If a Villain purchafe a Reverfion, the (¢) ¢ coric,rroa
Claim by the Lord ought to be made upon the Land., And Co. Lit. 8. 7.
the Book 15 Aff. 12. is good Law ; that a Difirefs upon the ypoe s %"
Land after a Condition broken, amounts to a Claim upon the ,
Seigniory, to which it was annexed. So it was concluded,
firfi, becaufe the Remainder to the Queen was void, by
Confequence the faiid Common Recovery hath barred the
Remainder- to George, and by Confequence the Plaintiff
claiming under the Recovery, ought to have Judgment to
recover, Secondly, Admitting the Remainder good to the
Queen, and that the Condition was not difcharged durin
Warren’s Life ; and that the Remainder to the Queen fhaﬁ
be defeated without Petition or Monffrans de droit, yet the
fame is not determined ’till Claim made upon the Land,
and then the Grant of the Queen is good, and the fecond
Grant of G. Ho/ford to the Queen is void, and by Confe~
quence the fecond Recovery is a good Bar. But againft the
Grant, by the Letters Patents, divers Objections were made
by the Defendant’s Counfel.

1. Forafmuch as the Queen recites that the faid Bargain
and Sale to Wurren, the Remainder to the Queen was upon
Fraud and Covin, and it was not found that it was upon
Fraud and Covin, It was faid, that the Patent was void,
becaufe the Queen was deceived in her Grunt, and then
admitting the Remainder to the Queen to be good, the
Land doth yet remain in the Queen, and then the Defen-
dant not guilty as to the Plaintiff,

Secondly,
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Secoridly, The Queen recites her Eftate to be upon (d)
Condition, and in Truth at the Time of the Making of the
Letters Patents, the Condition was difcharged during the
Life of Warren, And for this Caufe alfo the Patent was
void, becaufe the Queen alfo in that was deceived. For,
peradventure, if the Queen had known that her Eftate
was difcharged of the Condition during the Life of Warren,
and had not been fubject to the Pleafure of G. Holford, to
be revoked when he would, the Queen wonld not have
granted it. As ta the firft Obje&ion, it was refolved, that
the Grant is good notwithftanding that, for three Reafons:

1. Whether jt was upon Fraud or no, was not any thing
material ; for if the Recital be of a Thing which founds
to the Queen’s Profit, and is falfe, that may make the Pa-
tent void. But (2) Recital of a Matter iz gais, and not of
Record, which is paft, and not material nor valuable, fhal}
not impeach the Grant.

Secondly, It appears to be Covenous, and need not be
averred ; for it appears to be made upon a Condition to
be defeated at his Will, and the Intent and Purpofe of it
was to prevent Chriffopher of his Birthright, fcil. of his Power
which he had to cut off the Remainder to George by a
Common Recovery. i

Thirdly, The Queen recites it to be upon Fraud grout
nobis fatis liguet, and the Letters Patents are ex certa feientia
& wmero mopn, {o that the Queen takes fpecial Knowledge
thereof, and 1t cometh not upon the Suggeftion of the Party.
And as to the fecond Objedion againit the Grant, it was
refolved, That notwithftanding that, the Patent is good:
For the Queen’s Recital is true ; for at firft the faid Bargain
and Sale was conditional as it was recited, and it is not
affirmed by the Recital that it doth fo remain. Alfo the
Condition might be determined by Matter iz pais, fezl. by
Releafe toWarren, or by many other Ways ; {o that it would
be hard for the Patentee to take Knowledge thereof : and a
Thing which may be done or performed by Matter in pais
need not be recited. Warberton, Serjeant at Law, .the Ate
torney-General, and Harris of Lincolp’s-Ins, were of Couns
fel with the Plaintiff ; and Willzams, Serjeant at Law, Dapge
2ort and others, with the Defendant.

Buck-
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Buckrer’s Cafe
Mich. 39 & 40 Eliz.

In the Common Pleas.

55

HE Cafe between (4) Buckler and Harvis-in the Com- (2) 2 And. 25

.. mon DPleas, 'which began Trin. 37 Eliz. was fuch: M
Ejetlibne firme, it was found by’

ler was Tehant for Life, the Remainder over in Fee; Te-
-tiant for Life made a Leafe for four Years, in March, 20 Eliz,

‘theLeffee ehtred, Tenant for Life granted tenéments pra-.

:dzfta vo C.'Habendum tenementa praditia from the Feaft 6f the
Nativity of St. Fohn the ‘Baptift next following for Life,
after the faid Feaft the Lefflee for Years attorned’; the Years
expired. C, entred and made a Leafe at Will to D. to-whom
the Tenant for Life levied a Fine come ceo, ¢c. 'he in
. Remainder in Fee entred, and made a Leafe to the Plaintiff]
the Tenant at Will entred upon him, and he brought the
Ejectione firme. -And Judgment was given-for the Plaintiff.
"And in this Cafe five Points ‘were refolved.
.. '1. That the Grant to C. was void ; for the Law will make
Conftra@tion upon the (b)) whole Grant ; armd an Eftate of
Freehold cannot commence'in (c) futuro. And the Haben-
dum in this Cafe s not contrary to the Premiffes; for no
certain Eftate is contained in the Premiffes, 'but generally
the Land given and granted, which might be qualified by
the Hubendwn to an Eftate for Years, -or at Will, For the
‘Office of the (d) Premiffes of a Deed of Feoffment is to
exprefs the Grantor, Grantee, and Thing to be granted,
and the Office of the (¢) Habendum is to limit the Eftate:
So that the general Implication of the Eftate which fhall pafs

by Conftra&ion of Law by the Premiffes, is always controlled
and

Palm, 29, 30. 5 Co. 94. b. 2Bulft. 272, 293, 274, 275, 503 Hob, 171, Brid. 108,
2 B:ownl,,azqy, 300, (d) Co. Lit. 6. ; 9Co 47, be 2ROl G5. ¥0fcv 107 bl
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L) Co 24.2. and (2) qualified by the Hebendum. As a Leafe to (b) two,
Pand.s% % Habendum ta one for Life, the Remainder to the other for
1 Leon. 1o, 1. Life, will alter the general Implication of Joint-tenancy of
A5 1’5'_3 _the Freehold, which without any Hebendum would be made,
Co.Lit. 182.2.6. And although the Habendum be void, and fo in Effeét as no
Hob. 1o Fa™ Habendum, yet no Eftate fhall pafs by Implication of Law
Moor 26. againft the exprefs Limitation of the Party, although his

Limitation be void ; and fo it was adjudged in the King’s
() Cr. El.2s4, Bench between (¢) Hegge and Crofs for Houfes in London,

255. Cr.Jac. 37

“Co.Lic. 48-b. M. 33 & 34 Eli. in Ejeltione firme.

2 ff,‘“’:} 274 Secondly, That the Grant being void at the Beginning,
x Rol. Rep. 254. the (d) Attornment after Midfummer would not make the
Moo 881, . Reverfion pafs; For quod (¢) &b initio nen wvalet, trally

(d) Cr. Jac. $63. temporis non convalefces,
&) Cro. EL 385 '{“hirdly, When C. entreth by Colour of this void Grane,
4Co.2.b. gora he is a (f) Diffeifor. And a Difference was taken betwixe
B & * a Grant made by Agreement of the Parties which flands
8Co. 15. b, not with the Rules of Law, and which never can by
P BaiE %o, 105, any fubfequent A&, as by Livery, or Attornment, be made
3 Bult. 122" good, and a Grant goad at the Beginning, but to have its
gf,)cf,gf;;;gg Perfedtion by a fubfequent Ceremany. As in Cafe of a
Lit. Rep. 298,  Charter of Feoffment, if the Feoffee entreth before Livery,
I Cr a9 he is no Difleifor, for the Charter is good ; and the Agree-
ment of the Party accords with the Law, and it may be
(4)Co. Lit. 49. 2. made good by Livery of Seifin (g) fubfequent. Note, There
is Difference between a good Beginning or a Foundation
capable of a Building, and a bad one, which wanteth Foun-
dation, upon which no Building can ftand.
Fourthly, It was agreed, that if the Fine had been levi-
(h) Co. Li. ed (h) ta the Diffeifor himfelf come ceo, ¢rc. he who had
. the Right of Remainder might enter for the Forfeiture ;
(i) Co. Lir. 252. for it was agreed, that the () Right of a particular Eftate
might be forfeited, and Entry given thereby to him who
had but a Right to the Remainder: As if Leflee for Years
be oufted, or Leffee for Lifte be diffeifed, and the Leflee for
Years brings an Affize, or other real Aétion, and the Leffee
for Life brings a Writ of Right, it is a Forfeiture of their
Right; and he who hath buta Right of Reverfion may enter
for the Forfeiture,
Fifthly, it was agreed, that in the Cafe at Bar, the Fine
Skr) 115?-“&5-39’30' levied to the Tenant at Will was a (%) Forfeiture, and he
4586 > who had the Right of Remainder might enter upon the
Moor 42 . Tenant at Will) and by that purge the Diffeifin ; and the
El) gr- El s3¢. Tenant for Life, and the Tenant at Will alfo, fhall be (/)
m)Co.Lit2szea. eftopped to fay (m) quod partes finis nibil babuerunt, and of
fuch Eftoppels which are by Matter of Record, and trench to
the Dif-inherifon of them in the Reverfion or Remain-
der, they fhall take Advantage, although they be not

() Co.Lir.252.3. i i i
x’?n_% 2522 Parties to it, as of an (n) Aid Prayer of a St,rangeol;;
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or by (4) Acceptance of a Fine, fur Conufuns de droit come {&) 1 Rol. 853,

“ceo, @c. Although he'in the Reverfion’ or Remainder be pyer 148, pl. 73

not Party to the Record, yet he 'is privy in Eftate to take 9 Co. 106 b- -

Advantage of any Forfeiture by any Matter of Record dope ; Reb. 687, 684,
his Dif-inherifon SR 1H.7 12,2, b.’

to . : (6) Cr. Car. 306y
Sixthly, It was faid, that if the (b) Diffeifee levy a Fine 454, Co. it. "

to a Stranger, that in this Cafe the Diffeifor ﬂuiv] retain ”@"&3&'};‘};2

the Land for ever; for the Difleifee, againft his own Fine, i Rof. 865.E. -

cannot‘tlaim the Land, and the Cénufee cafiriot enter ; for -3

the Right which the Conufor had cannot be ‘transferred to

him; but, by the Fine, the Right is extin& ; whereof the

Diffeifor fhall take Advantage. See Co, Lit. 214. 266. 277.

3 Co. 59: o -

’
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ph18. 4 Leon.
88. 1 And. 154
2 Anderf. 78.
Moor 196.
Gold. 12, 67.
Godbolt 180,
Palm. 214.

ParT I

Brckwitus Cafe.
Trin. 31 Eliz. Rot. 750.

In the Common Pleas.

Radford,

I N a Replevin between Colgate and Blithe, of the Taking,
@c. in a Place called Ryecroft in Floodfirgy in the Coun-

ty of Lancafler; the Defendant made Conufans as Bailiff to
Robert Beckwith, becaufe Elizabeth Beckwith, his Mother, was
feifed in Fee, and died {feifed, whereby it defcended to him
as to her Son and Heir, who entred and was feifed ; and
for Damage-feafant, the Defendant, as Bailiff to the faid
Robert, did diftrain, ¢c. In bar of which Avowry, the
Plaintiff faid, That to fay that the faid Elizabeth died feifed
in Fee, the Defendant fhall not be received for long Time
be‘ore the Diftrefs, ¢7c. the faid Elizabeth was {eifed in Fee,
and took to Hufband Chriffopher Kenne, who levied a Fine
to the Ufe of the faid Chriffopher Kenne, and the faid Eliza-
beth his Wife for their Lives, and afrerwards to the Ufe
of the Conufees for their Lives, to the Intent that they
fhould fuffer the faid Robert Beckwith to take the Profits of
the Tenements, in which, &, for his Life, with divers Re-
mainders over, ¢&c. Againft which the Defendant faid, that
the faid Fine was levied, to the Ufe of the faid Elizabeth
in Fee, without that, that it was levied to the Ufe of the
faid Chrifopher and Elizabeth for their Lives, # fupra ; and
the Jurors found a Special Verdi& to this Efte& : Chriffopber
Kenne, and Elizabeth his Wife, were feifed of the Tene-
ments aforefaid, in Fee in the Right of the faid Flizabeth ;
and that an Indenture was made by the faid Elizabeth without
the Affent of her Hufband, between her, by the Name of
Elizabeth Beckwith, one of- the Daughters and Heirs of Roger
Chalmley, Knt, on the one Part, and Willizm Vavifour and other
Conufees in the faid Fine on the othedPaxt, “bearing Date
the
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the 14th Day of Merch, in the 14th Year of the Reign of

our Sovereign Lady the Queen that now is, (which fhe

fealed and delivered as her Deed in Auguft afrer, without

the Affent of her Hufband) by which Indenture the faid

El:zabeth alone limited and declared the Ufes of a Fine

which afterwards thould be levied, to be in Form follow=

ing : Thatis to fay, To the Ufe of the faid Elizabeth for

Life, without (4) Impeachment of Wafte, and afterwards to () 2 co. 23, b:
the Ufe of the Conufees for their Lives, and afterwards to 4 Q0. €3, 4
fuch Ufes as in the Replication is alledged : And it was T1Co. 83 b, 83.2.
further found, that the faid Chriffopber Kenne, after the ‘Cg‘{;:‘ff‘; 182,
Marriage, and before the Fine levied, made another Inden- byer 10. pl. 37
ture without the Confent of Elizabeth his Wife, bearing * Bulltr136.
Date the 13th of February, in the 22d Year of the faid

Queen’s Reign, by which it was mentioned, That the faid

Indenture was made between the faid Chriffopher and Eliza-

beth his Wife on the one Part, and one Robert Wrote, Ni-

cholas Brook, and others, of the other Part ; which Indenture

was fealed and delivered by the faid Chrifiopher only, as his

Deed. By which Indenture it was declared, That the Ufes

of the faid Fine fhould be to the Ufe of the faid Chriffo-

pher and Elizabeth for their Lives, without Impeachment of

'Wafte, and afterwards to the Ufe of the Conufees, as

in the Replication was alledged. And further it was found,

That afterwards the faid Fine mentioned in the faid Bar,

was levied by the faid Hufband and Wife of the Tenements

aforefaid, to the faid Conufees mentioned in the Indenture

of the Wife, and that there were no other Ufes of this Fine.

And whether upon the whole Matter aforefaid, the faid

Fine was levied to the Ufe of the faid Chriffopher and Eliza-

betk, for their Lives was the Queftion. And it was adjudged, .
that (b) both the faid Limitations and Declarations of the () 1Anderf. 164
Ufes in both the Indentures were void, and that the faid pogy 23

Fine was by Conftruétion of Law to the Ufe of the faid

Elizabeth and her Heirs, as if no Ufe had been declared.

And in this Cafe thefe Points were refolved: ’

1. If Hufband and Wife levy a Fine of the Land where-
of they are feifed in the Right of the Wife, and the Huf-
band only declare the Ufe of the Fine, this Declaration
of the Ufe thall bind the Wife, (¢) if her Dif-aflent doth ) Gotdt. es;
not appear, although her Aflent to the Declaration of the 8 79, =Rel-
Ufes cannot appear. For when fhe joins with her Hufband Moor 197.
in the Fine, it fhall be intended, it’ the contrary tannot ap- kaggg‘;:ﬂ-
pear, that fhe joined alfo with him in Agreement in the e
Declaration of the Ufes of the Fine:

Secondly, It was refolved, That if Hufband and (d) (d)4Leon.8g,0:
Wite fell the Wife’s Land to another for Money by Word, igﬁﬁe'{_"fgq.
and afterwards levy a Fine to the Vendee and his Heirs, in this Goldfb. 14
Cafe it is good, and fhall bind the Wife without any Writ- Moor 22.
ing proving her Aflent, ¢ multo f;rtiori when the Ufe is declarid

¥
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by the Hufband’s Deed, and no other declared by the Wife, it

(o) Golifb. 14 {hall bind 5 Vide 12 Eliz. Dyer 290. (a) Hufband and W;’Ee
69. 1 Rol. 388, were feifed of a Tenement in London to them and to the Heirs .
2 Rol- 798 of the Hufband, and the Hufband govenanted by Indenture,
Noy 122, in Confideration of 20/. That he and his Wife thould fuffer
Jogns S a Recovery by Writ of Right, according to the Cuftom of
Pl 610 London, which binds as a Fine at Common Law, and that
the Recovery fhould be to the Ufe of the Recoverors, un~

til they had made a good and fufficient Leafe by Indenture,

for forty Years, and after the making of the faid Leafe, then

to the Ufe of the Hufband and Wife, and the Heirs of the

Hufband, and the Recovery was had accordingly ; and the

Opinion of all the Judges was, that the Leafe was good, and

not defeafible by the Wife who furvived her Hufband, and

fo was the Opinion of all the Juftices in the King’s ﬁen;:h,

and yet in fuch Cafe the Hulband was only Party to the

Deed, which declared the Ufes, and notwithftanding it

bound the Wife for the Reafon aforefaid. :

Thirdly, it was refolved, That every one may declare and

difpofe the Ufe of the Land, according to the Eftate which

he hath in the Land, for the Declaration and Difpofition of

(5) Goldtb. ¢8. the Ufe doth follow the Ownerfhip of the Land, as (4) the
Shadow followeth the Body ; and now by the Stat. of 27 H, 8.

() 10 Cos 42.b. the Shadow or the (¢) Acceflary draweth to it the Body
and the Principal, that is to fay, The Ufe draweth to it the

Eftate of the Land, and therefore in all Reafon the Owner

of the Land ought to limit the Ufe, for by it the Eftate of the

Land itfelf fhall be transferred to the Ufe; and therefore

in the principal Cafe, the Wife, alone, although the is Owner

) 1 And. 164, Of the Land, yet foralmuch as the is fub poteflate virz, (d) fhe
Goldb. 13, 35 cannot in refpect of her Coverture, without her Hufband,
Moor 197, limit the Ufe; and on the other Side, the Hufband, who
aLcon- 89, 90 hath not any Eftate in his own Right, cannot againft the
ek Agreement of the Wife, limit the Ufe, for he is not Owner
of the Land : Sooneis not fuz juris, and hath the Eftate,

and the other is fui juris, and hath not the Eftate, and thege-

fore when they differ in the Limitation, it is void. And it
is to be noted, That when Hufband and Wife levy a Fine

of the Wife'sLand, the whole Eftate paffeth from the Wife,

and the Conufee is in by the Wife only; and if the Fine be

reverfed for the Nonage of the Wife, the whole Eftate

which paffed by the Fine, fhall be refored to the Wife pre-

fently, for the whole Eftate paflfed from the Wife, as it was

(e} xRotiya8.  adjudged in the King's-Bench, in (e) Worfley's Cafe: And
g;hfi‘,f,}_’ﬁ' therefore it would be againft all Reafon, that the Hufband,
Owen 21. againft the Agreement of the Wife, fhould limit the Ufes of
;};ﬁgﬁ;,‘;‘s‘:‘”' the Wife’s Land. And if the Hufband may declare the
Ufe of his Wife’s Land, great Inconvenience would follow.
and Wives might be difinherited and deceived by their Huf®

bands, which would be inconvenient : As if they perfwade

2 their
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.their Wives, that the Ufes fhall bt in one Form, and theres
by draw them 10 confent to levy a Fine, and afterwards the
Hufband alone declares other Ufes, varying altogether from
the Ules to which the Wife agreed, and {o deceive and dif~
inherit their Wives : And iruly, if the Law requires fuch
Ceremony of fecret (4) Examination of married Women (s) Hob. 235
before a Judge, touching their voluntary and free Aflent as
if fhe was Sole, it would be -againft-Reafon, that the Huf-
- band fhould, againft the Affent of the Wife, difpofe of the
Ufe of the Wife’s Land, which js the whole Fruit of the
Land now. And it was faid, If an (b) Infant levies a Fine, (4) 10 Co. 42.b,
and declares the Ufe of it, this Declaration fhall bind him $old®. 13-
as long as the Fine remains in Force; for inafmuch as he 4 Leon. gor
.hath been admitted by the Judges as 2 Man. of full Age to Meor 22
. ' § 7 ; R o nchie 104, 106s
levy a Fine, the Law, as long as the Fine remains in Force, 1 Jones 3000
will permit him to limit the Ufe thereof, o of a Man nop Bidsm. 75.
compos mentis. - S
Fourthly, It was refolved, That although the Variance
was in the firft particular Ufe (the Wife limiting it to herfelf
only for her Life, and the Husband limiting it to him and
his Wife for their Lives) and all the other Ufes in Remain.
der limited in both the Indentures, are according to both
their Confents, yet all the Ufes are void: Butif there be
two ('c) Jointenants, or two having feveral Eftates, join ina () Gotdtb. 15
Fine, and one declares the Ufe in one Manner, and the other 4 Leon. oo.
in another Manner, the fame is good for each of their Parts, Noy 79,
for the Declaration of the Ufe fhall be directed and governed Palm. 405.
according to their Eftates and Interefls ; but between Hufband
and Wife, the Eftate is only in the Wife, and fo is the Dif-
ference. But if the Hufband and Wife agree in the Limi-
tation of the Ufe of Part of theLand, and vary in the Limi-
tation of the Refidue of the Land, it is good for Part, and
void for the Refidue.
So note Reader, a Difference between Variance, touching
the Limitation of the Ufe of Part of the Eftate of the
Land, and touching the Limiration cf the Ufe of Part of
the Land itfelf. And it was faid, If a Man at this Day
feized of the Land on the Part of the (4) Mother makes a 5y pay, 1. 1.
Feoffment in Fee, without Confideration, he fhall be feized 14. Goldtb. 6o
as he was before on the Part of the Mother. And if there : S 2 2-b
be two Jointenants, one for Life, and the other in Fee, 2 Itol. 7.
and they levy a Fine without Declaration of any Ufe, the J¢733% P %
Ute fhall be to them of the fame Eftate as they had before in 1 Co- 88. a.
the Land. So if 4. (¢) Tenant for Life, and B. in Reverfion f‘;’c;,?;}_
or Remainder, levy a Fine generally, the Ufe fhall be 8Co-s4. b
to A. for Life, the Reverfion or Remainder to B. in %1[;.45175,,, 2
Fee, for each grants that which he may lawtully grane, Bl;-{DGif““g 5
and each fhall have the Ufe which the Law vefts in Er.Feoffinenc al

~ H H ; Ufe 31.
them, according to the Elﬁazte which they convey °"elrt:(e) Geld. 5. 70,
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If A.{eized in Fee of an Acre of Land, and he and B. levy

a Fine of it to another without Confideration, the Ufe im-
(«) Bac-Le&  plied fhall be to A. only and his Heirs; for an (2) Ufe which
§‘,“s’,7§é.8' 529 35 but a Truft and Confidente, and a Thing in Equity and
x Co.101. b Confcience fhall be by Operation of Law to him who in
T b 2 Truth was (b) Owner of the Land, without having Regard
sCo. &4, . to Eftoppels or Conclufions, which are averfe to Truth and
Patics Y5 br > Equity. So it was adjudged in the principal Cafe. When
e Lin 272, b Hufband and Wife levy a Fine without (¢) Declaration of
8 1 And- 164 any Ufe (which was fufficient in Law) the Law fhall reveft -
3 Andert. 78~ the Ufe in the Wife only, becaufe the Effate in the Land
Goldfb. 63, 65. pafles only from her, and the Hufband joins with her but
S " for Conformity. . ‘
Poftea 77. b, Note Reader, Although the Hufband may difpofe of the
+ Co. 76, Wife’s Lands during the Coverture, yet in this Cafe, for the

Reafons and Caufes atorefaid, his [Xtclaration was meerly

void, quod note.

JuLius
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JurLius WiNNINGTONS
Cafe.

Mich. 40 & 41 Eliz.

Ih the Kz'ng’s Bench.

Ames Pilkington brought an Ejeftione firme againft Fulius Co- Eng, 235,
Winnington, upon a Demife made by Thomas Winnington, Cent 2550

of 2 Houfe and Land in Binches in the County of Chefer, be-

fore the Jufltice there, and upon Not-guilty pleaded, the Ju-

rors gave a Special Verdi& to this Effe®t; and for the better

Maniteftation of the Cafe, this Pedigree is to be obferved.

| Robert Winningtorn had Iﬁue;l
‘ | I _
job”, ) wh o ha d RObt’rt’ who

died with-
Hue, out Iffue.
' —

Fulius, one of the
Defendants.

Thomas, the
Leffortothe
Plaintiff.

Robert the Father was feized of the Tenements in which,
¢ in Fee, and thereof. did enfeoff by Deed indented,
1 Eliz, Richard Birket, to have and to hold to him and his
Heirs, upon Condition, That the Feoffee or his Heirs,
fhould re-enfeoff the Feoffor for Life, the Remainder to
Fobs his Son and Heir apparent, and his Heirs, by Force
whereof the faid Feoffee was thereof feized in Fee, goff qud
quidem Feoffamentum, the Jury found that the Feoffor entred,
and took the Profits abfque contradittione, fve agreamen-
2¢ of the Feoffee; and afterwards, 11 Eliz, the Feoffgr
T 13 Y
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by Deed indented made a Leafe to D. and P. for twenty-one
Years, and yet the Feoffor continued in Pofleflion. Birket
the Feoffee, 19 Eliz. acknowledged a Statute-Staple to one 7.
The Feoffor, 24 Eliz. did enfeoff divers Perfons to the Ufe
of himfelt for Life, the Remainder to Robert, the fecond
Son in Tail, the Remainder to Thomas his third Son in Tail,
The Feoffor, 27 Eliz. died, Birket the Feoffee, after his
Death entred and -enfeoffed Fobn the eldeft Son, and his
Heirs. Robert the fecond Son died without Iffue, Fobz had
¥flue Fulsus and died. Thomas entred, and made the Leafe
to the Plaintiff, upon whom Julius entred, and ejected him,
£t fi, ¢&c. And upon this Special Verdi& Sir Rzchard Shut-
tleworth, Juftice of Chefler, gave Judgment for the Defendant,
upon which the Plaintiff brought a Writ of Error in the
King’s Bench. And in this Cafe thefe Points were moved
and refolved by the whole Courr. '
Firft, When' the Feoffor entred after the Feoffment, and

took the Profits, and made a Leafe for Years ; upon all this
Matter the Law doth adjudge it (4) a Diffeifin, although the
Intent of the Parties was, That the Feoffee fhould make z

Demife to him for the Term of his Life: For this Entry
by Wrong, and taking of the Profits without the Agree-

ment of the Feoffee, is a Difleifin. And the Cafe is the
fironger, becaufe he took upon him as the Owner of the.
Eand to mike a Leafe. e Lt

Secondly, It was agreed, That when he made the Leafe for.
Years by Deed indented, he thereby difpenfed with the Con-
dition during the Term, fo that during the Term he could
not for any Caufe take Advantage of the Condition,” =

Thirdly, When the Feoffor (b) diffeifeth the Feoffee upon
Condition, and during the Difleifin; the Feoffee acknow-
ledged a Statute or Recognizance, the fame is 1o (¢) Difabi<
Yity in him, or any Caufe for the Feoffor to re-enter ; for the
Feoffee having but a Right, the Poffeflion in the Hands of
the Diffeifor 1s not fubje& to his Statute or Recognizance;
and therefore no Caufe of Entry for any Difability is given to
the Feoffor in this Cafe: But when the Febffee being in Pof-
feflion takes a Wife, or grants a Rent Charge, or acknowledges
a Statute, there the Land is prefently fubjeét to the Title of
Dower, and charged with the Rent or Statute: But when
the Feoffee is (d) diffeifed, and takes a Wite, or acknow-
ledges a Statute, there the Land is not bound with it.
And although it was firongly objected, That it was not pof-
fible that the Feoffee could perform the Condition, unlefs he
enters, and if he enters the Land is charged, fo he hath dif-
abled himfelf to perform the Condition ; yet it was re-
folved, That it was not any Difability until he enter 75 fatlo,
fo that the Poffeflion of the Land be charged. But (¢) if
the Wife dies, or the Conufec releafes the Statute, then the
Feoffee might well enter and perform the Condition without

any
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any Difability ; then when the Feoffor made a Fesffment

over, he extinguifhed the Condition, fo that when the Feoffee ¢, Lit. 30. b,
entred and enfeoffed Fohn the eldeft Son, he had a good and 264 2.
rightful Eftate in the Land which defcended to the Defen-

dant ; and fo the Judgment given by Sir Richard Shuttleworih

was affirmed. The Attorney-General and Tanfield, were of

Council with the Plaintiff,” and Hesket, Attorney of the

Court of Wards, and Dampors with the Defendant,

I 4 Wis-
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ParTIL

- WiscorTs Cafe.

Hill. 41 Eliz.

In the Common Pleas.

IN an Ejellione firme, between Giles, Plaintiff, upon 2 De-
mife made to him by the Hufband and Wife, and Wifcet
Defendant, upon the General Iffue a Special Verdi&t was

" found, upon which the Cafe was fuch : 4. Tenant for Life,

the Remainder to B. and three others (#) for Life, the Re-
verfion to C. and his Heirs expe&ant: C. levied a Fine Sur
conufans de droit come ceo, ¢&c. to A. and B. to the Ufe of

A, tor Life, and after his Death, to the Ufe of B. in Fee,

A. died, and afterwards B. died ; and whether the Jointure
was fevered or not, fo thatafter the Death of 4. B. was Te-
nant in common, was the Queftion. And it was refolved,
That the Jointure was fevered, and this Diference taken,
when the Fee is limited by one (4) and the fame Convey-
ance, there the one may have Fee-fimple, and the other an
Eftate for Life jointly ; but when they are (¢) firft Tenanr

for Life, and afterwards one of them doth get the Fee-
fimple, or the Fee-fimple doth defcend to one, there the
Jointure is fevered, Asif a Man makes an Eftate to three,
and to the Heirs of one of them, there one of them hath
Fee-fimple, and yet the Jointure doth continue, for all is
but one entire Eftate, created at one and the fame Time,
and therefore the Fee-fimple cannot merge the Jointure,
which took Effe& with the Creation of the Remainder in'
Fee ; but when three are Jointenants [>r Life, and after-
wards one purchafeth the Fee, or the Fee deftends to him,

there the Fee-fimple merges the Eftate for Life, for
the

o
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the Eflate for Life was ineffe before, and might be merged
or furrendred, and fo cannot the Eftate for Life in the firft
Cafe. Butin'the fame Cafe, that is to fay, when an Eftate
is made to three, and to the Heirs of one of them, and he
who hath the Fee dies, and one of the Survivors purchafes
the Remainder, the Jointure is fevered, caufs qua fupra ;
And when one Tenant for Life purchafes the Reverfion in
Fee, if the Jointure fhould remain,” he would have 2
Reverfion in "Fee, and an Eftate for Life alfo in Parr,
which Reverfion in Fee he might grant over, and his
Eftate for Life would remain in Part, which would be
abfurd and againft Reafon ; for in the firft Cafe, when an
Eftate is made to three, and to the Heéirs of one, he who
hath the Fee cannot (#) grant over his Remainder, and con- (s)co.Lic.182.b,
tinue in himfelf an Eftate for Life, asit is held in 12 E. 4, ®aym. 40
2.b. But if there be Tenant in Tail, the Remainder to his
right Heirs, he may grant his Remainder over, or devife it,
as it is held in (b) 27 Af. 60. for an Eftate Tail cannot be (5 g . 1us.
merged nor furrendred, nor extinguifhed by Acceffion of - Afl. 275,
a greater Eftate. Vide 42 E. 3. 9. b. 29 B. 8. Mortdauncefier B;. Tickes 24.
59. 11 H. 4.85.b. & 31 E. 3. Scire facias 19. by the bet-
ter Opinion of all the Books, he who had the Fee died, and
*afterwards Tenant for Life died, it is at the (¢) Ele@ion of ¢:)co.Lit. 184.2°
the Heir to have a Mortdanncefler, (which proves that his
Anceftor died feized of the Fee) or a Scire facias, or a
Formedon in Remainder at his Pleafure, It is agreed, 39 H. 6.
2, b. if the Reverfion be (2) granted to Tenant for Life, and ) 1 Rol. 923.
another in Fee, the Reverfion is extin@ for a Moiety, for Co. Lic. 1821,
Tenant for Life cannot purchafe or get the Reverfion or ™™ 3%
Remainder of the fame L.and, but the Eftate for Life will
be merged, having regard to the Eftate which he hath gotten
in the Reverfion.
Note Reader, It feems by the Refolution of this Cafe,
That if (¢) Tenant for Life, grants his Eftate to him in Re- (e) 1 Rot. o34,
verfion, and a Stranger, that it is a Surrender for one Moiety, 235, o, L
for it appears here, That by getting of the Reverfion, and Rep. g3.,
the particular Eftate at feveral Times, the Reverfion ex-
pe@ant upon his particular Eftate for Life, cannot remain
diftin& in him, and grantable over, but_the one fhall merge
the other, and the Benefit of Survivorfhip not regarded, as it
appears by the Cafe at Bar, and fo the Doubt in (f)7H.6.is (1), w6, ..
well refolved as I think. And then it was moved in Arreft of
Judgment, That the Leafe was made by the Hufband and
Wife generally, without alledging it to be by (g) Deed, as it ¢y) cr g1, 8,
ought to ‘be, as appears Dyer 1 Mar. g1. b, Vide 26 F. 8, 2. a. 451 656 0.
h IS E- Du.(i. ’pl.. .)7~Z.
Palm.268. Hut-
ton §5. 102. Winch. 34- 1 Leons 192.204. g Lecr 50 Saverze 3 Rel Repogoz Plowds 431. a,
Cr. ]sac, 503, 3 Co. 23 b. Dyer g%. pl1i-
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(a) Cro. Eliz. (2) 15-F.4. 18, 4. & 21 H.6. 24.b. Butupon a Sight of a

‘}i‘) Cr. B 438. Judguient given, Trin. 36 Eliz. in the King's Bench, between
Bateman and Allen, Rot. 339. and of another Precedent
(c) Cr.EL 482 Thewed by Brownlow chief Prothonotary, between (c) Mofely
and Guilbert, Pafeh. 33 Eliz. in the Common Pleas, and of
() Cr. Bl 432, another Judgment between (d) Diggs and Wathers, in the
King’s Bench, in all which Precedents Judgment was given’
for the Plaintiff upon a Demife made by the Hufband ang
() Antca 61. 3. Wife, without alledging it ro be by (¢) Deed: Upon the
‘ View of which Precedents, Judgment was given in the Cafe

' at Bar for ghe Plainuff.

{ OOKER'S
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3 Cor 62, &

Mich. 36 & 37 Eliz. Rot. 136.

In the King's Bench.

P .

Devon, [, Emovandum, that at another Time, that is to
C LV fay, in the Term of E4ffer laft paft, before Trefpals
the Lady the now Queen; at Wefiminfler, came William Rud
by Michaél Bland his *Attorney, and brought here in the
Court of the faid Lady the Queen, then’ the’re, his Bill
againft Edward Tooker in the Cuffody of the Marfhal, ¢e.
of a Plea of Trefpafs ; and there are Pledges of Suit, that is
o fay,v“?'obn Doe, and Richard Roe, which Bill followeth in
thefe Words. ‘. Devon. ff. Willzam Rud complaineth of
Edward Tooker, ih the Cuftody of the Marfhal of the Marfbal-
Jea of the Lady the Queén, before the Queen herfelf being 3
for that he the firft Day of April, in the 36th Year of the
Reign of the Lady Elizabeth,” now Queen of England, with
Force- and Arms, &. the Clofe and Houfe of him the faid
William, called Berionldnd, otherwife, the Barton of Sprecombe,
at Morthee in the County aforefaid, broke and entred, and
his Grafs, of the Value 6f an hundred Marks, in the Clofe
aforefaid, then late growing; ‘with certain Cattle, that is to
fay, with Horfes, Oxen, Cows, 'Hogs and Sheep, fed, trod
down, and confumed, and other Harms to him did, againft
the Peace of the faid Lady the now Queen, to the Damage of
the faid William an hundred Pounds, and thereof he bringeth
Suit,'¢5c. And now at this Day, that is to fay, Wednefday next
after eight Days of St. Michael in this' Term, until which
Day the aforefaid Fdward had leave to imparl to the faid
Bill, and then to Anfwer, ¢c. before the Lady the Queen at
Wefiminfler, cometh as well the aforefaid Wzlluam by his At-
torney aforefaid, as the aforefaid Edward by Fohn Halflaff,
his Attorney: And the faid Edward defendeth the Force and
Injury when, @c. and faith, that he is not thereof guilty,
and of this puts himfelf upon the County, and the afore-
1aid William likewife, ¢&c. Therefore it is commanded the
Sheriff, that a Jury come before the Lady the Queen ar 112/~

mtificr,
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minfler, on Friday next after fifteen Days -of St. Hillary, erc.
and who neither, ¢gc. to recognize, ¢&¢. becaufe as well, ¢fc.
the fame Day isgivento the Parties—aforefaid - there, ¢#%.
Afterwards the Procefs is continued between the Parties
aforefaid, of the Plea aforefaid, by Jurors thereof betwixt
them put in refpite of the Plea aforefaid, before the Lady
the Queen. at Wefiminfler, until Wednefday next after fifteen
Days of Eaffer then next following, unlefs the Juftices of the
Lady the Queen to Affizes, in the County aforefaid, to be
taken affigned, firft upon Mondasy the 10th Day of March,
at the Caftle of Exeter,” in the County aforefaid, by Form
of the Statute, @, fhall. come for want of Jurors, @e. As
which Day before the Lady the Queen at Weffminfler, come
the Parties aforefaid, by their Attornies aforefaid, and the
aforefaid Juftices to Affizes, before whom, ¢c. fent their
Record before them had 'in thefe Words; f. Afterwards
the Day and Place within contained, before Edmond Ander-
fon, Kt Chief Juftice of the Lady the Queen of the Bench,
and Thomas Walm/ley, one of the Juflices of thé faid Lady
the Queen of the Bench, Juftices of the faid Lady the Queen
to Aflizes, in the County of Deven to be taken, afligned, by
Form of the Statute, ¢fc.” came as well the within named
William Rud, by Erafmus Ford his Attorney, as the within.
written Edward Tooker, by Thomas Clayton his Attorneya
And the Jurors of the Jury, whereof within mention is.
pade, being called, fome of them, that is to fay, Dasvid-
Matacot of St, Giles, Fobn Hayman of Shelbere, Fobn Hooper
of Wefldvwn, Richard Civeff of Chaford, Fobn Bow cof the
fame, and Jobn Hole of Drew Steinton came, and are {fworn
in the faid Jury; and becaufe the reft of the Jurors of the
fzid Jury did not appear, therefore others of -the Standers=
by, by the Sheriff of the County aforefaid, chofen at the
Requeft of the faid Williem Rud, and by Command of the
Juftices aforefaid of new are added, whofe Names in the -

Panacl within written are filed, according to the Form of

the Statute in fuch Cafe lately made and provided ; and the
Jurors fo new added, that is to fay, George Snell, Fobn.
Barnacott, Fobn Shute, George Slade, William Killand, and.
Chriflopher Cheek, being called likewife, came, who, to fay-
the Truth of the within contained, together with the other
Jurors aforefaid, firft impanelled and {worn, being chofen,
tried, fworn, fay upon their Qath, That before the within
written Time, in which it is fuppofed the Trefpafs within
written to be done, one Jobn Arundell, Efq; was feifed of
the Tenements within written, with their Appurtenances,
in which it is fuppofed the Trefpafs within written to be
done, in his Demefn as of Fce, and fo thereof being feifedy
afrerwards and before the within written Time, iu which,.
©rr. that is to fay, the third Day of F«ly, in the 30th Year
of the Reign of the Lord Hesry VIIL. late K. of England, did
demife to one Foba Tooker, and to the within named William
Rud,
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.Rud, the Tenement within written, with the Appurteriantes
in which, e#c. amongft other Things, to have and to hold
to the faid Fobn Tooker and William Rud, for the Term of
their Lives, and the Life of the longeft Liver of them, the
faid Fobn and William ; by Virtue of which Demife the faid
Fobn Tooker and Walliam Rud were feized of the Tenements
within written, with the Appurtenances in which, ¢#:. in
their Demef as of Freehold for the Term of the Lives of
them the faid" Jobn and William, and the longeft Liver of
them ; and fo being therecf feized,and the faid Fobn Arundel
of the Reverfion of the Tenements within written, with
the Appurtenances in which, ¢fc. being feized, the faid
Fobn Arundel afterwards, and within the Time in which, &c.
At Morthoe within written of fuch Eftate died feized ; af-
ter whofe Death, the Reverfion of the Tenements aforefaid
with the Appurtenances in which, @ amongft other

Things, defcended to one Fobn Arundel, Knt. as Son and °

Heir of the aforefaid Fohn Arundel ; by which the faid Fobz
Arundel, Knt, was feized of the aforefaid Reverfion of the
Tenements within written, with the Appurtenances, in
which, ¢c. in his Demefn (among other Things) as of Fee,
and fo thereof being feized, afterwatds, and before the

within written Time, in which, ¢ that is to fay, the.
20th Day of September, in the 1th Year of the Reign of

the faid Lady the now Queen; at Morthoe within written,

by his Writing indented, one Part of which fealed with the

Seal of the faid Fobn Arundel, Knt. was thewed to the faid

Jurors in Evidence, whofe Date is the fame Day and Year,

granted the Reverfion of the Tenements within written,
-with the Appurtenances, in which, @v. amongft other
Things, to the fame Fdward Tooker, to have and to hold the
fame Reverfion with the Appurtenances, in which, &w,
(2mongft other Things) to the faid Edward Tooker, for the
Term of his Life, when after Death, Surrender or Forfeiture
of the aforefaid Fohn Tooker and William Rud, it thould hap-
pen, as by the faid Writing indented amongft other Things,
more fully appeareth, To which Grant of the Reverfion of

the Tenements within written, with the Appurtenances, in

which, @&c. amongft other Things, to the fame Edward by
the aforefaid Fobn Arundel, Knt. in Form aforefaid made,
the aforefaid Fobn Tooker, being Tenant of the Tenements
aforefaid within written, with the Appurtenances, in which,
‘@c. for the Term of his Life, jointly, with the aforefaid
‘William Rud, afrerwards and before the within written Time,
in which, ¢c. at Morthee within written, to the aforefaid
Edward thereof attorned and agreed ; by Colour of which
Grant of the Reverfion aforefaid, and of the Attornment
and Agreement aforefaid, the aforefaid Elward was feized
of the Reverfion of the Tenements within written, with the
Appurtenances, in which, @&, asthe Law requireth, as of
a Freehiold for the Term of his Lite, and fo ihcre:fr being

7o .
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feized ; and the aforefaid Fobn Tooker and Williems Rud of
the Tenements within wricten with the Appurtenances, in
which, ¢#¢c. amongft other Things being feized, the faid
Fobn Tooker aftexwards, and before the within written Time,
‘in which, ¢fc. that is to fay, the 14th Day of December, in
the 31ft Year of the Reign of the faid Lady the now Queen,
at Marthoe aforefaid, made to the faid Edward Tooker, a cer-
tain Writing of Surrender of the Tenements within writ-
ten, with the Appurtenances, in which, @ amongft other
Things, which to the Jurors aforefaid was fhewed in Evi.
dence,, the Tenor of which followeth in thefe Words :

o all Chrifkian People to whom this prelent Wiriting
{hall come, (F) John Tooker of Morthoe i1t jthe County of
‘Devon,Peoman, fendeth greeciny in our Loy Gov eber=
lafting,  TWhereas (F) the faiy John Tooker ang William
Rud, %ah’e ant oo hola jointly fop Leem of their Lives,
anu the Lives of the longe® Liver of them, all that Caz
pital Pelluage and Lands, Lenements and Perenitas
ments, called Barton Landg, in the Panoy of Sprecombe,
02 Paccel of the faiv Wanoy, and all thole Lanys, Lene-
mentg, and Peveditaments, with the Appurtenances in
Hokefmill, with the éx_aa[tm:e of Hokefwood, anu commaon
of Pafuce upon Hokefdowne, Parcel of the faid Panop
of the Demife and Grant of | Arundel, Cly; as bp
the Deen of the Memule any Grant thereof mane by
the fain J. Arundel at large, any plaindy it voth and
map appear : RPow knolw pe, that the faid J. Tooker,
fop nivers any fundyy Caules aud Configerations him
mobing, doth by thele Prefents furvenner ant pielny up
unto E. Tooker, the @on of the faid J. Tooker, fo Wwhom
the Reverfion of all ann fingular the Premifles is grant-
ety ant doth belong fop Term of the Life of the fain
Edward, all hig Ciate, Title and IJnceveff in ann to
the Premifles, and in and fo ebery Part and Parcel
thereof, in as Targe and ample Panuer as he the (ain
John Tooker can 0p may furtender the fame, In Wit~
nefs whereof the faiy . Tooker to thefe Prelents hath
fet his Deal. Given the 14th Dap of December, in
the 31t Pear of the Reign of sur Dovereign Lavy
Elizabeth, by the Grace of Gon, of England, France, anv
- Ireland, Defenver of the Faich, &«

And further the faid Jurors fay upon their Qath afore-
faid, That the aforefaid John Tooker afterwards, and before
the within written Time in which, ¢, at Mortho: aforefaid
died ; and that the faid Fdward afterwards, that is to fay,
the within written firft Day of Apri/, in the 36th Year of
the Reign of the faid Lady the now Queen aforefaid, claim-
ing to have and occupy the Tenements within written,
with the Appurtenances, in which, ¢~ in common, with
the faid William Rud, by Virtue of the aforefaid Writing of
Surrender, by the atorefaid JFohn Tooker, in Form atorefaid

made,
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made, into the Tenements aforefaid, with the-Appurtenances,
in which, ¢. entred, and the Grafs within written, to the
Value, ¢5c. in the Clofe aforefaid then growing, with the
Cartle within written fed, trod down an§ eonfumed, as the
aforefaid Willzam Rud againft him complaineth. But whether
upon the whole Matter aforefaid, in Form aforefaid found,
the aforefaid Entry of the faid Edward, into the Tenements
aforefaid, with the Appurtenances, in which, ¢f. be a good
and lawful Entry in Law or not, the Jurors aforefaid are
utterly ignorant ; and thereof pray the Advice and Con-
fideration of the Court, ¢c. And if upon the whole Mat-
ter aforefaid, in Form aforefaid found, it fhall feem to the
Juftices and Court here, that the aforefaid Entry of the
aforefaid Edward, into the Tenements aforefaid, with the
Appurtenances, in which, ¢ in and upon the Pofleffion of
the faid William Rud, be not a good and lawful Entry in
Law, then the faid 2urors fay upon their Oath, that the
aforefaid Edward Tocker is guilty of the Trefpafs within
written, as the faid William Rud -above againit him com-
plaineth; and affefs the Damages of the faid William Rud, by
that Occafion above his Cofts and Charges by him about his
Suit it that Behalt expended, to Six-pence, and for his Cofts
and Charges to 20s. And if upon the whole Matter afore-
faid, in Form aforefaid found, it fhall feem to the Juftices
and Court here, that the aforefaid Entry of the aforefaid
Edward, into the Tenements within written, with' the Ap-
purtenances, in which, ¢ in and upon the Pofleflion of
the aforefaid William, be a good and lawful Entry in Law,
then the faid Jurors fay upon their Oath aforefaid, that the
aforefaid Fdward. is not guilty of the Trefpafs within writ-
ten, as the faid William above againft him alledgeth ; and
becaufe the Court of the faid Lady the Queen here, of giving
their Judgment of and upon the Premiffes, is not yet ad-
vifed, Day is given to the Parties aforefaid, before the Lady
the Queen, at Weflminfler, until Friday next after the Morrow
of Holy Trinity, to hear their E]udgmem: of and upon the
Premiffes, becaufe the Court of the Lady the Queen here
thereof not yet, ¢c. At which Day before the Lady the
Queen at Wefiminfler, come the Parties aforefaid, by their
Attornies aforefaid : And becaufe the Court of the faid Lady
the Queen here, of giving their Judgment of and upon the
Premiffes, is not yet advifed, Day is given to the Parties
aforefaid, before the Lady the Queen, at Weftminfler afore-
faid, until Thurfday next after the Morrow of St. Michael, to
hear their Judgment of and upon the Premiffes, becaufe the
Court of the Lady the Queen here thereof not yet, @c. At
which Day before the Lady the Queen at Wefiminfler, .came
the Parties aforefaid, by their Attornies aforefaid ; and be-
caufe the Court of the Lady the Queen here, of giving their
Judgment of and upon the Premifles, is notr ver advifed,

Day is given to the Parties aforefaid, be'ari the Lady rhe
e
SRISTR
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Queen at Wefminfler, until Fridey next after eight Days of
St. Hillary, to hear their Judgment of and upon the Pre-
miffes, becaufe the Court of the Lady the Queen here thereof
not yet, ¢&c. At which Day before the Lady the Queen at
Wefiminfler aforefaid, come the Parties aforefaid, by their
Attornies aforefaid ; and becaufe the Court of the faid Lady
the Queen here, of giving their Judgment of and upon the
Premifles, is not yer advifed, Day further is given to the
Parties aforefaid, before the Lady the Queen at Weffminfler,
until Fridey next after 18 Days of Esffer, to hear their
Judgment of and upon the Premiffes, becaufe the faid Court
of the Lady the Queen here thereof not yet, ¢fc. At which
Day, before the Lady the Queen at Wefiminfler, came the
Parties aforefaid, by their Attornies aforefaid ; and becaufe
the Court of the Lady the Queen here, of giving their Judg-’
ment of and upon the Premiffes, is not yet advifed, fur-
ther Day is given to the Parties aforefaid, before the Lady
the Queen, at Weftminfler, until Frzday next after the Mor-
sow of HolyTrinity, to hear their Judgment of and upon
the Premiffes, becaufe the Court of the Lady the Queen
here thereof not yet, &c. At which Day, at Weflmmnfler
~aforefaid, came the Parties aforefaid, by their Attornies
aforefaid ; and becaufe the Court of the faid Lady the
Queen here, of giving their Judgment of and upon the
Premiffes, is not yet advifed; Day thereof further is given
to the Parties aforefaid, before the Lady the Queen, at Wef-
minfler, until Ssturday next after eight Days of St. Michael,
to hear their Judgment of and upon the Premiffes, becaufe
the Court of the Lady the Queen here thereof not yet, &,
At which Day, before the Lady the Queen, at Wefiminfler,
cime the Parties aforefaid, by their Attornies aforefaid ;
and becaufe the Court of the faid Lady the Queen here, of
giving their Judgment of and upon the Premiffes, is not
yet advifed : Day thereof further is given to the Parties
aforefaid, before the Lady the Queen, at Weflminfler afore-
faid, until Monrday next after eight Days of St. Hillary, to
hear their Judgment of and upon the Premiffes, becaufe the
Court of the Lady the Queen here thereof not yet, &&c. At
which Day, before the Lady the Queen, at Weftminfer afore-
faid, came the Parties aforefaid, by their Atrornies aforefaid,
and becaufe the Court of the faid Lady the Queen here, of
giving their Judgment of and upon the Premifles, is not yet
‘advifed : Day thereof is further given to the Parties aforefaid,
before the Lady the Queen, at Weffminfler aforefaid, until
Wednefday next afrer 18 Days of Eaffer, to hear their Judg-
ment of and upon the Premiffes; becaufe the Court of the
Lady the Qucen here thereof not yet, cfc. At which
Day, before the Lady the Queen, at Weftminfler, came the
Parties aforefaid, by their Attornies aforefzid ; and becaufe
the Court of the Lady the Queen here, of giving their Judg-
ment of and upon the Premiffes is not yet advifed :  Day

further
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further thereof is given to the Parties aforefaid, before the
Lady the Queen, at Weffminfler aforefaid, until Friday next
after the Morrow of the Holy Trinity, to heat their Judg-
ment of and upon the Premiffes, becaufe the Court of the
Lady the Queen here thereof not yet, ¢r. At which Day,
before the Lady the Queen at Weflminfler, came the Parties
aforefaid, by their Attornies aforefaid; and becaufe the
Court of the faid Lady the Queen here, of giving their
Judgment of and upon the Premiffes, is not yet alvifed :
Day thereof further is given to the Parties aforefaid, before
the Lady the Queen, at Weffminfler aforefaid, until Monday
next after eight Days of St. Michael, to hear their Judg-
ment of and upon the Premifles, becaufe the Court of the
Lady the Queen here thereof not yet, @c. At which
Day, before the Lady the Queen at Weffminfler, came the
Parties aforefaid, by their Attornies aforefaid; and becaufe
the Court of the Lady the Queen here, of giving their Judg-
ment of and upon the Premiffes, is not yet adviled : Day
thereof further is given to the Parties aforefaid, before the
Lady the Queen, at Weftminfier aforefaid, until Monday next
after eight Days of St. Hillary, to hear their Judgment of
and upon the Premiffes, becaufe the Court of the Lady the
Queen here thereof not yet, @'c. At which Day, before the
Lady the Queen at Wyffminfler, came the Parties aforefaid,
by their Attornies aforefaid ; and becaufe the Court of the
Lady the Queen here, of giving their Judgment of and upon
the Premifles, is notr yet advifed: Day thereof further is
given to the Parties aforefaid, before the Lady the Queen,
at Wefminfler aforefaid, until Wednefday nexe after 18 Days
of Eaffer, to hear their Judgment of and upon the Premiffes,
becaufe the Court of the Lady the Queen here thereof not

yet, ¢&c. At which Day, before the Lady Queen, at Weff-

minfler aforefaid, came the Parties aforefaid, by their Attor-
nies aforefaid ; and becadfe the Court of the Lady the faid
Queen here, of giving their Judgment, of and upon the Pre-
miffes, is not yet advifed, Day thereof further is given to
the Parties aforefaid, before the Lady the Queen, at Weff-
minfler aforefald, until Fridey next after the Morrow of the
Holy Trinity, to hear their Judgment thereof, becaufe the
Court of the Lady the Queen here thereof not yer, @c. At
which Day, before the Lady the Queen, at Weffm, aforefaid,
came the Parties aforefaid, by their Attornies aforefaid ; and
becaufe the Court of the Lady the Queen here, of giving their
Judgment of and upon the Premifies, is not yet advifed, Day
thereof further is given to the Parties aforefaid, before the
Lady the Queen at Weffminfler aforefaid, until Adonday next
after eight D 1s of St. Michael, to hear their Judgment of
and upon the Premiffes, becaufe the Court of the Lady the
Queen here thereof not yet,Keé'c‘ At which Day, befolrle

/ the
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the Lady the Queen, at Weflminfler aforefaid, came the Par.
ties aforefaid, by their Attornies aforefaid ; and becaufe the -
“Court of the faid Lady the Queen here, of giving their Judg-
ment of and upon the Premiffes, is mot yet advifed : Day
thereof further is given to the Parties aforefaid, before the
Lady the Queen at Weffminfler aforefaid, until Tuefday next
after eight Days of St. Hillary, to hear their Judgments there-
of, becaufe the Court of the Lady the Queen here thereof
not yet, ¢rc. At which Day, betore the Lady the Queen, at
Weftminfler aforefaid, came the Patties aforefaid, by their
Attornies aforefaid ; and becaufe the Court of the faid Lady
the Queen here, of giving their Judgment of and upon the
Premiffes, is not yet advifed, Day thereof is further given to
the Parties aforefaid, before the Lady the Queen at Weftmin-
Per aforefaid, until Wednefday next after eighteen Days of
Eafler, to hear their Judgment of and upon the Premiffes,
‘becaufe the Court of the Lady the Queen here thereof not
yet, ¢&c. At which Day before the Lady the Queen at
Weftminfier aforefaid, came the Parties aforefaid, by their
Acttornies aforefaid : And becanfe the Court of the Lady the
Queen here, of giving their Judgment of and upon the Pre-
miffes, is not yet advifed, Day thereof further is given to
the Parties aforefaid, before the Lady the Queen, at Wefl-
minfler aforefaid, until the Morrow of Holy Trinity, to hear
their Judgment thereof, becaufe the Court of the Lady the
Queen thereof not yet, ¢&c. At which Day, before the Lady
Queen, at Weflminfter aforefaid, came the Parties aforefaid,
by their Attornies aforefaid : And becaufe the Court of the
faid Lady the Queen here, of giving their Judgment of and
upon the Premiffes, is not yetadvifed ; Day thereof further
is givento thé Parties aforefaid, before the Lady the Queen,
at Weftminfler aforefaid, until Tuefday next after eight Days
of St. Michael, to hear their Judgment of and upon the Pre-
mifles, becaufe the Court of the Lady the Queen here thereof
not yet, @'c. At which Day, before the I.ady the Queen, at
Wefiminfler aforefaid, came the Parties aforefaid, by their
Attornies aforefaid: And becaufe the Court of the Lady
the Queen here, of giving their Judgment of and upon the
Premiffes, is not yet advifed, Day thereof further is given
to the Parties aforefaid, before the Lady the Queen at Wef-
minfler aforefaid, until Wednefday next after eight Days of
St. Hzllary, to hear their-Judgment: of and upon the Pre-
niifles, becaufe the Court of the Lady the Queen here thereof
not yet, ¢c. At which Day, before the Lady the Queen,
at Weflminfler aforefaid, came the Parties aforefaid, by theit
Attornies aforefaid ; And becaufe the Court of the faid Lady
the Queen here, of giving their Judgment of and upon the
Premiffes, is not yet advifed: Day thereof further is given to
the Parties aforefaid, b:fore the Lady the Queen, at Wef-

mi.:ﬂé’f
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minfler aforefaid, until Wednefday next after 18 Days of
Eafler, to hear their Judgment of and upon the Premiffes,
becaufe the Court of the Lady the Queen here thereof not
yet, ¢&c. At which Day, before the Lady the Queen, at Weff-
minfler aforefaid, came the Parties aforefaid, by their At~
tornies aforefaid ; and becanfe the Court of the Lady the
Queen here, of giving their Judgment of and upon the Pre.
miffes, is not yet advifed: Day thereof further is given to
the Parties aforefaid, before the Lady the Queen, at Wef.
mz'rj/ler aforefaid, until Friday next after the Morrow of the
Holy Trinity, to hear their Judgment of and upon the Pres
miffes, becaufe the Court of the Lady the Queen here thereof
not .yet, ¢&c. At which Day, before the Lady the Queen, at
Wefiminfler aforefaid, came the Parties aforefaid, by their
Attornies aforefaid : And becaufe the Court of the Lady the
Queen here, of giving their Judgment of and upon the Pre-
miffes, is not yet advifed: Day thereof is further given to
the Parties aforefaid, before the Lady the Queen at Weffs
minfler, until Thur[day next afrer eight Days of St. Michael,
to hear their Judgment of and upon the Premiffes, becaufe
the Court of the Lady the Queen here thereof not yet, ¢,
At which Day, before the Lady the Queen, at Weffminfler
aforefaid, came the Parties aforefaid, by their Artornies afores
faid : And becaufe the Court of the Lady the Queen
here, of giving their Judgment of and upon the Premiffes, is
not yet advifed, Day thereof is further given to the Parties
aforefaid, before the Lady the Queen, at Weftminfler afore-
faid, until Wednefday next after eight Days of St. Hillary,
to hear their Judgment of and upon the Premiffes ; becaufe
the Court of the Lady the Queen here thereof not yet, &v.
At which Day, before the Lady the Queen, at Weffminficr
aforefaid, came the Parties aforefaid, by their Attornies afore-
faid ; upon which, all and fingular the Premiffes being feen,
and by the Court of the Lady the Queen here fully under-
ftood, and mature Deliberation being had thereof ; becaufe
it feemeth to the faid Court of the faid Lady the Queen,
and the Juftices here, That the aforefaid Entry of the afore-
Edward, into the Tenements aforefaid, with the Appurte=
nances, in which, ¢¢. in and upon the Pofleflion of the
faid William thereof, is a good and lawful Entry in Law ;
therefore it is granted, that the faid Willzam take nothing
by his Bill aforefaid, bur for his falfe Clamour he be in
Mercy, ¢c. And the aforefaid Fdward go thereof without

Day.
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In the King’s Bench.

e

v

F N an A&ion of Trefpafs for breaking of his Clofe, in the
I King’s-Bench, between William Rud, Plaintiff, and. Edward
Tooker, Defendant, which began Mich. 36 €& 37 Eliz. Rot. 136.
upon Not-guilty pleaded, a Special Verdi& was found, and
upon the whole Matter the Cafe was thortly fuch: Fobr
Arundel, Efq; was feifed of the Barton of Sprecombe in
Morthoe in the County of Devon, in Fee, and demifed it to
Fohn Tooker and to the faid William Rud, for the Term of
their Lives, and died ; after whoie Death the Reverfion de-
{cended to Sir Jobn Arundel, as his Son and Heir, who by
Deed indented, granted to the faid Edward Tooker the Re-
verfion of the faid Barton for Term of his Life, to which
Grant the faid §ohn Tooker then being jointly feifed of the
faid Barton, with the faid William Rud, did attorn; and
afterwards the faid Jobn Tooker, by his Deed, furrendred
to the faid Edward Tooker all his Eftate, Title, and Intereft
in the faid Barton, and died: The faid Edward Tooker en=-
tred into the faid Barton, claiming to hold in common
with the faid William Rud ; and whether his Entry was law
ful or not, was the Queftion. And the Point was, whether
by the Attornment of one Tenant for Life, the Reverfion
was vefted in Edward Tooker or not. For if the Attorn-
ment of one doth not veft the Reverfion in him, then the
Surrender aforefaid made to him was void. And after many
Arguments at the Bar by the Parties Counfel, and at the
Bench by the Juftices, Judgment was given againft the Plain=
tiff. And in this Cafe two Points were refolved by the Court.

Firft, That the Attornment of one («) Tenant for Life
fhall veft the whole Reverfion in the Grantee for divers
Reafons, becaufe the Eftate of Joint-Leflees is intire; for
every Joint-Tenant is feifed per (b) my & per tout, and by
Confequence the Reverfion which is dependant and expetant
upon fuch Eftate, is entire alfo.

Secondly,
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Secondly, The Attornment is a lawful A&: 3. The At-
s tornment doth not pafs any (2) Intereft from him whoattorns, () 5 Co. 35.
but only perfe&ts a Grant made by another. See 7 H. 6. 34.

8 E. 3.38. Fitz. Dower 110. 10 E.2. Dower 139. If one (b) () coLir.34.b.
goint-Tenant affign Dower, it is good. So Dower affigned 35+2- Bridz-1zo.
y an Abator or (¢) Difleifor fhall not be avoided by the () co. 15,

Difleifee, as it is agreea in 12 Af]. 20. for thefe are lawful 357. b.
A8s, So it was %u1d by the fame Reafon : Ifa (d) Diffeifor § &5 352
attorns or gives Seifin to the Grantee of the Seigniory, it br Daower so.
fhall bind the Difleifee, yet the Grantee of the Seignjory o Da:,fig‘f;‘g‘,
cannot compel the Difleifor to attorn to him, or to give him (4 §°,- Lit.
Seifin, if he had not Seifin before within Time of Limita- *'** ™
tion. See for that8 H.6. 17. 8 Aff.16. 8 E. 3.52. 11 H. 4,
29. 39 H. 6. 2.b. And it was faid, if the Leffor diffeiles
his two Leffees for Life, and enfeoffs another, and one (¢) (o) co, 1it. 110
Leflee re-enters, this A& of the one is an Attornment in 3.~ > F
Law by both. Ergo, an exprefs Attornment of one fhall
bind both. So if one Joint-Tenant gives Seifin of the Rent
to the Lord, it fhall bind his Companion, as it is agreed
in 39 H, 6.2, b. If a Leafe be made to two, and afterwards
the Reverfion is granted o one of them, and he (f) accepts (1)1
the Deed, Baldwin 28 H, 8. Dyer 12 h. held it a good At. 521 472
tornment in Law for both ; which Opinion was affirmed ¢r- El. 8oz,
for good Law by Popham Chief Juftice and the whole Court. Lic, fol. 123 b,
And in 4 F. 3. 224, in Holland’s Cafe it is faid, That the
Attornment of one Joint-Tenant is the Attornment of the
other, Littleton Ch. Attornment 129, holdeth, That if
there be Lord and two () Joint-Tenants by certain Ser- (ycorq. -
vices, and the Seigniory is granted over, and one Joint- Lit.Sed. ss6.
Tenant attorns, it is as good as if both had attorned, be. i f 128 b.
caufe the Seigniory is intire; which Opinion of Littleton in
his (b) Book (which is the Ornament of the Common (b)) Praf. Coi
Law, and the moft perfe& and abfolute Work that was ever Lit Co. Li
u}f}rit}egdin a(gy human Scien;le) the go:;t did bprefer before 31 2 .
the fudden Opinions in 39 H.6, 2. 4. 2 E. 3.(2) Qud (;y Cro. Bl mam:
quris clamat 5.P But if tha:a Reverfion of tgwo TZnantQQ ot ¢ Ceo. By
Life, or the Rent, or Seigniory of two Joint-Tenants be
granted by Fine, there in a Quid juris clamat, Quem redditum
reddit, or Per que f[ervitia againft fuch Joint-Tenants, the
one fhall not be fuffered to attorn without his Companion
for two Reafons :

1. Becgufe the Plaintiff ought to have Attornment in the
fame Manner as he himfelf hath demanded it, as it is held
moH. 6. 21.b.

2. If one attorns only, he may prejudice his Compa-
nion; as if he will not” (k) claim to be unpunifhed for ri),co.g5 b,
“Wafte, or 2 Condition to have Fee, or future Term, €c, Co-Lic. 320 b.

®for upon a general Attornment in a Court of Record,

the Leflee {hall lofe a}l Advantages which are not claimed

X3 of
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of Record; for the Queftion is demanded of him, Qi
juri.r clamat 2 And therefore hel fhall not have more thas
he claims of Record; and for this Caufe one Joint-Tenan
only fhall not be fuffered to attorn of Record for the ma-
nifeft Prejudice which might accrue to his Companion it
it fhould be the Attornment of both. But in the Cafe of a
Grant by Deed, no fuch Prejudice can happen, and there-
fore the Attornment of one fhall bind both, becaufe it can-
not prejudice his Companion. So, and for the fame Caufe,
if one (#) Joint-Tenant attorns iz gazs to the Conufee
where the Grant is by Fine, it fhall bind both. And in
Proof that the Reverfion in the Cafe at Bar was intire, to
follow the Reafon of Littleron, it was faid, If () Hufband
and Wife be Joint-Tenants for Life, and the Leflor grants
the Reverfion of the Land which the Hufband holdeth for
Life, the grantis void ; as it is agreed in 13 E.3.Grants 63,
The fame Law, as it was agreed by Popham Chief Juftice,
and the whole Court, of two Joint-Tenants Leflees. See
32 E. 3. Quid juris clamat 5. So if a (¢) Man holds three
Acres by 124, and the Lord grants the Services of the
third Acre, the Graat is void ; as itis agreed in 27 E. 3. 79.
and 7 E. 4. 2?. a, -

Secondly, It was refolved by the Court, that if the
Tenant having perfe@ (4) Notice of the Grant (as he by
Law ought to have as it was agreed in Pzvian’s-Cafe,
13 Eliz. Dyer 532.) there, if the Tenant gives his Affent, or
attorns for any Part, it is good for (¢) the Whole, for inaf-
much as an Artornment is but an Affent to perfe® the
Grant of another, he who attorns cannot apportion, divide,
or alter the Grant, but th> Atrornment ought to be accord-
ing to the Grant; and therefore if he attorns in Parr, it
fhall not be taken void, but fhall be raken firongeft againft
him, and thall be in Law an Attornment for the Whole
and herewith agrees Littleton, Attorn. 127. And therefore it
2 (f) Reverfion or Seigniory be granted to two, and the
Tenant attorns to one of them, it is good to both againft
the Opinion of Huffey and Danvers, 11 H 7. 12.b. So if the
(g) Reverfion of 3 Acres be granted, and the Leflee attorns
for one of them, it is good for all, vz. 18 E. 3. Variance 63.
and 22 E. 3. 18. So ifa Reverfion be granted for 4> Years,
and the Leffee attorns for Part of the Years, it is good for
all.  So if it be granted for Life, (k) with divers Remain
ders over, if the Leffee attorns to the Grantee for Life only,
yet it fhall enure to all in the Remainder. But if 2 Re-
verfion be granted for Life, the Remainder in Fee by Deed,
and the Grantee for Life (i) dies, the Attornment to him
in the Remainder is void, for it is not accordinguto th
Grant : Otherwife, if the Grant was by (4) Finé~. for
there, by the Fine, the Eftate was vefted in them, and the
Attornmgm was only to make Privity ; but if the Rever-
fion be granted to two, and one dies, there the At-

tornment
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tornment to the Survivor is good. So if (#) a Reverfion be (a) Plow, 482,

granted to ¥.S. and J4.G. and afrerwards they intermarry, oo, 1" 7 b.

and the Tenant attorns, now they thall not have Moieties

according to the Purport of the Grant, but that is by the

A& of the Grantees themfelves, And if the Leffee attorns

upon any Condit. fubfequent, the (4) Condition is void ; for ) sCos1.2.b.

if the Reverfion be once vefted, it cannot be divefted by 2935 s b
. . Lit. 274. be

any Condition annexed to the Attornment, becaufe the 297.2. 300. b.

Grantee is not in by him, but by the Grantor; but if one 'leh#12.M1

attorns upon a Condition precedent, there it is no At

tornment till the Condition be performed, But in all the

Cafes aforefaid, if the Tenant hath Notice that the Seig-

niory was granted but to one, or that the Reverfion was

granted but of one Acre, or that the Reverfion wis grant-

ed for fewer Years, or that the Reverfion was granted for

Life only with no Remainder over, there general Attorn-

ment without true Notice of the Grant, is voiud ; for the

ufual Pleading (the fure Oracle of Law) is, (¢) to which () Co. Lit 305

.Grant he attorned ; and therefore if he hath no Notice of

the Grant, or if he hath not true Notice of the Grant,

which is all one, his Aflent which he gives to that, which

tn Truth was but Part of the Grant, the Law (which ab.

hors Falfity) will not confrue it to be an Attornmenr to the

true Grant. And Popham, C. J. faid, that every A& done by

one Joint-Tenantin (d) Benefit of himfelt and his Compa- (4) Cr. E1.803,

nion, is good; as (r) Payment of Rent, @ to the Lord E;)’dg;?(;g,;?-,m

by one, doth difcharge the other: But one Joint-Tenant (f) Cr. El 737,

cannot prejudice his Companion as to (f) any Matter of *¥

Inheritance or Freehold, but as to the Profits of the Free-

hold, the ane may prejudice the other; for there is a Privi-

ty and Truft between Joint-Tenants, and therefore if one

takes all the (g) Profits of the Land, or the whole Rent, () Gr. EL 803,

. the other hath no Remedy; for it was his Folly to Sridem 129

join himfelf in Eftate with fuch a Perfon as would break

the Truft. And he faid, if (b) twa Joint-Lords, and Tenants (#) Cro. EL 803,

be by Knights Service, and the Tenant dies, his Heir with- Bridsm: 129

in Age, now the Lords have Ele&ion either to feife the

Ward, or to diftrain for the Services, and fo wawve the

Wardfhip, asit is agreed in 1 E. 3. But he faid, if one

Lord feifes the Ward, and the other Lord diftrains for the

Services, he who firft feifed or diftrained, fhall bind the o s ,

other. Alfo in perfonal A&ions, one Joint-Tenant may re- ), a” b.

leafe all; but if the Perfonalty be mixed with the Reality, Co: Lir. 285, a.

it is otherwife, as in Affize by two, the (z) Releafe of all Ek) ég.ﬁ?.';azib.

A&ions perfonal by one, is no Bar againft the other ; for 28&-03-”

although the Affife is an A&ion mixd in the Reality f;c(,'_“.s'b:f'

and Perfonalty, yet (k) omne majus trabit ad fe minus, as'iBullt 105,

Tt is adjudged in 30 H. 6. Bar. §9. So in a Writ of 5 1.a 1o,

(1) Right of Ward for the Body brought by two, the (0 Fiz Cardi

Releafe of the one fhall not prejudice the other, but fhall 5. Gard. 1.

give his Companion the whole Ward, as it is held in {0 Liv 3% .

X 4 45 B3

A
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“e Yinthe 43 F. 3 10.4. & 30 H. 6. Bar. 40, But in an Adion of
Tenits b= YRrafte brought by two, the Releafe of one fhall bar the
-8-!}“-“}:}3{3355- other, as it is held in (4) 9 H.5.15. 2, ﬁer Curzam. for in
Siog, Wafte ,.,7,3,' Wafte the Perfonalty 1s the Principal. But note, Reader,
) F-N~!5d- 7.2 1€ in a (b) Quid guris tlamat, the Detendant, as to Parcel, is
El‘;;'a%j‘ :3_.];1;'.“ ready to attorn; and, as to the Refidue, claims Fee; there
ot %‘:ﬁiojuris he fhall be admitted to atrorn for Parcel, becaufe he fhall
Bes Actorn. se. never attorn for the Refidue ; for if it be found with the
() 1Rol. 853.  Plaintiff, he thall enter for the (¢) Forfeiture; and if it be’

found with the Defendant, he fhall never attorn; but when

(9 1 Rol. 299. to Parcel he is ready to attorn, and as to the Refidue, (d)
pleads fuch a Plea, that if it be found againft him, he fhall
attorn ; there the Artornment fhall not be taken by Parcels,
11 H.4.57. 4. b. 11 R.2.b. Attornment 9. 22 E. 3. 18. b,

o) Aneea 67.bb- And it is true, that to every Attornment, true Notice of the

f&‘_‘f;f_"ﬁ; " Grant is requifite ; but it is to be undesfinrod, that there is

6Co.69.3. 2 Notice in Fa& and 2 Notice in Law ; for ‘in fome Cafes

Dyer 3oz plds yhe Law will imply Notice without any exprefs Notice given
by any Perfon, as in the Cafe of Liitleton, Aitarnment 130,

(f) Co. Lit.  If he (f) in the Reverfion oufts his Leffee for Life, and

313.b. 319.2, - ) D .

Lic sca. 576, makes a Feoffment in Fee, and the Leflee re-enters, it is a
good Attornment ; and yet perhaps he had net Notice nei-
ther of the Feoffment nor of the Eftate given by the Feoffs
ment. And Linleton gives two Reafons for it.

Co. Lit. 67, 4 1. Becanfe the Leflee by Law fhould not be ignorant
(Note, the Law implies Notice) of Feoffments which are
made of and upon the fame Land.

2. By his Re-entry, he canfe the Reverfion to be to
him to whom the Feoffinent was made, who was feifed in
Demefn, and had not any Reverfion before. And with-
Littleton agrees the whole Court, ing H. 6, 16. 2.b. And
that the Agreement of the Leflee there pleaded upon his Re-
entry was not, material, for without it the Juftices were
agreed, that the Reverfion and the Rent were in the Feoffee,
and 18 E. 3. Feoffments & Faits 62. acc. per Wilby & omnes,
And although prime facie, in 2 H. 5. 4. 4. b, the Coure

_ .« thoughtit was not an Attornment ; yet afterwards in § H. 5.

{siCoLitadb. 15 4. b, it is adjudged, that the (g) Re-entry is a good

Attornment, and that the A&ion of Wafte brought by the

) Feoffee was maintainable, 46 E. 3. 30. b. & 34 H. 6. 6. b.
;"’C';;“&;’% acc.  And there it is faid, that if the Leflee for Life recovers
N in Affize againft the Feoffee, it fhall not be an Attornment,
And
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And if the Tenant hath Notice of the Grant by a Stranger, Cr. Car. s41. |
he may attorn, and affent to the Grant in the Abfence of &a i s
the Grantee ; and Popham, Chicf Juftice, faid, It had been 3Lcon.17.pl. s0.
fo atdjudged againft the Opinion in 28 H. 8. Br. Attorn- {5805
ment 40.

Ang note Reader, a Difference between an Attornment,
which is an Agreement, for that may be made in the Ab-
fence of the Grantee, but in Cafe of a Difagreement, that
ought to be made to the Party himfelf, as appears in Wheeler’s
Cafe, 14 H.8. 23.4. b, And the Reafon and Caufe of the
Difference is, becaufe in Cafe of Difagreement, the Party
might perfwade and move the other %y Reafon, by En-
treaty, or other Means to give his Confent or Good-will ;
and thereforé the Law requires that the Difagreement be
made to the Party, for the Prejudice which otherwife might
happen to him ; but in the C]afe of Confent, (and namely
in Cafe of Attornment, which is to veft and perfe& the
Eftate of the Grantee, and {o for his Benefit) there it being B
made in his Abfence, isas well as if it were made in his B
Prefence, ‘

The
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The Lord CrRoOM W ELS

Gﬂfe.

. Hill 43 Eliz
In tbi Common Pleas.

IN an Affize brought by Edward Lord Cromwel againft
Edward Andrewes of Grays-Inn, Efq; and others, of
Lands and Tenements in Alsaxton in the County of Leicefter,
upon nul tort nul differfin pleaded, the Recognitors of the
Affize gave a Special Verdi& to this Effe& : Fobn Blunt, Efgs
feifed of the Manor of Alextern in the County of Leiceffer,
whereof the Lands and Tenements put in View are Parcel,
to which Manor the Advowfon of the Church of Alzxton
was appendant, by Deed indented 10 Aprilis, 1 ¢& 2 Phil.
@& Mar. between him and Anthony Andrewes, (Father of
the {aid Fdward) did grant, bargain, and fell the faid Ma-
nor, with the Appurtenances, by the Name of the Manor’
of Alaxion, and of the Advowfon of Alsxton, appendant
to the faid Manor, to Anthony Andrewes, to have and to
hold to him and his Heirs, to the Ufe of him and his Heirs
in the fame Manner and Form as afterwards in the faid
Indenture is mentioned. And Blunt, by the faid Indenture
covenanted, that the Manor was of the Value of 42l per
Ann, and that he was thereof Owner of an Eftate of In-
heritance, and that it thould be difcharged of Incumbrances,
except Leafes, upon which the ancient’ Rent was referved.
And further, Blunt covenanted that he would permit William
Rud and Richard Elfon to recover by Common Recovery
the faid Manor, with the Appurtenances, againft him;
which Recovery fhould be to the Ufes and Intents fol-
lowing, fczl. To the Ule of Anthony Aadrewes and
his Heirs, rendring for the faid Manor,” with the Appur-
tenances, 42l por Annum, to have and receive to Blunt

and
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-and his Heirs, at two Feafts, ¢’c. according to the Cove-
-nants in the Indenture, and 10/, Nomine pene, and Difirefs

for both. And further, it was covenanted and agreed by the .

fame Indenture between the faid Parties, and each cove-
nanted and granted, with the other, in Manner and Form
following, that is to fay, as well for the Aflurance of the
faid Manor, with the Appurtenances, to Anthony Andrewes
and his Heirs, as of the faid Rent to Blunt and his Heirs:
That Blunt, before Eafler then next following, fhould levy a
‘Fine of the faid Manor, with the Appurtenances, to An-
thony Andrewes and his Heirs ; and that by the fame Fine
Anthony Andrewes fhould render a Rent of 42/. in Fee,
'f)ayable at two Feafts, with Nomine pene and Diftrefs.
‘Provided always that the faid Anthony Andrewes fhall by
his Deed fufficient in' the Law, give the Advowfon and
Parfonage of the faid Church to the faid Johr Blunt, during
his Life; and if it happen not void in his Life, then one
Turn to his Executors, And farther it was covenanted and
agreed by the fame Indenture, between the faid Parties, and
the faid Anthony Andrewes covenanted with the faid Blunt
to give Blunt 840l for the faid Rent and Patronage, to be
paid within a Year after Notice that he would fell it; the
Notice to be feven Years after the faid Sale. And further it
was covenanted, granted and agreed, between the faid
Parties, by the fame Indenture, That all Manner of Eftates,
Affurances and Conveyances after to be made and conveyed
of the faid Manor and other the Premiffes, fhould be to the
Ufes and Intents comprized in that Indenture, and to no
other Ufe or Intent; and that is the Order, Courfe, and
Effe&t of all the Covenants and Claufes of the faid Indenture.

And afterward, Ter. Pafch. next following, a Recovery
was had by Rud and Elfon againft Blunt of the faid Manor,
with the Appurtenances, according to the faid Indenture.
By Force of which Anthony Andrewes was feifed of the faid
Manor, with the Appurtenances, (grout lex poffulat.) And
afterwards, Oflab. Mich, 2 ¢ 3 Phtl. & Mar. Blunt and An-
thony Andrewes levied a Fine to Richard Perfins and his
Heirs, of the faid Manor, with the Appurtenances, and he
granted and rendred a Rent of 42 L. per Aan, out of the
faid Manor to Blunt in Tail, with the Remainder to the
Lord, Montjey, in Fee, with Claufe of Diftrefs and nomine
pene to be paid as the firft Rent was limited to be paid,
and granted and rendred the Manor, with the Advowfon,
to Anthony Andrewes, in Fee, and Proclamations were made
according to the Statute. And further it was found by
the Recognitors of the Affife, that this Fing was not levied
for a ncw Sum of Money, or upon any new Confideration,
but was levied to the Ufes in the indenture mentioned.
Anthony Andrewes,in his Life, did not grant the Advowfon

according to the Indenture, and atrerwards Anthony A,-zdggwéx
B ied

70
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died ; and after his Death, and in the Life of Blux, the Church
became void ; Edw. Andrewes, Son and Heir of Anth, An-
drewes, entred into the faid Manor ; Blunt did not requeft
Anth. Andrewes, in his Life, to grant him the faid Advow-
fon according to the faid Provifo, Blunt entred into the faid
Manor for the Condition broken. And 6 Dec. 16 Elzz. in
Confideration of 848/, by Deed indented and inrolled in the
Common Pleas, granted, bargained, and fold the faid Manor,
with the Advowfon, to Henry Lord Cromwel, in Fee, by
Force whereof he entred, upon whom the faid Edw, Andrewes
entred ; and atterwards Henry Lord Cromwel died, and the
faid Edw. Lord Cromwel, his Son and Heir, .entred upon the
faid Edw. Andrewes, who, with the other Defendants by his
Commandment, entred upon him, and put him ot of Pof.
feflion ; and whether this Entry was a Difleifin to the
Plaintiff, or not, was the Queftion.

And this Cafe was oftentimes argued in the Common Pleas
by Yelverton, Glanvill, and Williams, Serjeants on the Plain.
tiff's Part, and by Drew the Queen’s Serjeant, and others, on
the Defendant’s Part. And afterwards it was argued Mich. 39.
& 40 Elzz. by the Lord Arderfon, Walm(Jey, Beamond, and
Owey, Juftices, at two feveral Days, in the Common Pleas,
and the Court was divided in Opinion. .And thereupon the
Cafe was argued before all the Judges of Englend in the Ex-
chequer Chamber, by Williems, Serj. and Cote, Attarn. Gen.
for the Plaintiff; and by Fleming, Sollicit. Gen. and Francis
Bacon, for the Defendant. And afterwards the Cafe was open-
ly argued in the Exchequer Chamber by all the Juftices of
the one Bench and of the other, and by the Barons of the
Exchequer. And it was there refolved, that Judgment fhould
be given for the Plaintiff. And Mich 42 & 43 Eliz. Judge
ment was given by the Juftices of the Common Pleas accord-
ing to the faid Refolution. And for aveiding Prolixity, I
will omit all the Arguments at the Bar, and report only
thofe Matters in Law that were refolved by the Juftices in
this Cafe, and the Reafons and Caufes of their Judgment:

Four Matters were refolved in this Cafe:

Firft, that the faid Provifo makes a Condition ; for the
Law hath not appointed any (2) Place in a Deed proper
or peculiar to 2 Condition, but its Place is where the Parties
pleafe. And it appears by Littleton, that (b) Provifo is as
apt a Word to make an Eftate conditional, as fub Conditione,
or any other Word of Condition: But notwithftanding
that, when this Word (Provifo) fhall make an Eftate or In-
tereft conditicnal, three Things are to be obferved : 1. That
the Provifo do not depend upon another Sentence, nor par-
ticipate thereof, but fland originally of itfelf. 2, That the
Provifo be the Words of the Bargainor, Feoffor, Donor, &v.
3. That it be Compulfory to enforce the Bargainee, (¢) Feof-
fez, Donee, ¢fr. to do an Act; and becaufe they all con-

cur
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cur in this Cafe, -it was refolved that it was a Condition
in what Place foever it be placed: But that this Provifo
fhould not make a Condition in the Cafe at Bar, divers Ob-
je@ions were made. ‘

1. That the Indenture in which the Condition is contained
was not inrolled, fo that no Eftate paffed by it; and. then
(as it was objected) the Condition cannot be annexed to an

Eftate which was afterwards conveyed by the Recovery, for

the Indenture was fealed and delivered in Feb, and the Reco~
very paffed in Esffer Term, and the Condition could not
- precede the Eftate, but a2 Condition ought to be in the fame
Conveyance, or comprized in another Deed delivered (2) at
the fame Time, as the Books are agreed, in 17 Af. 2. ¢
43 Afl. for (b) Que incontinents fiunt, in. effe vident. 2. It
was objefted, that Andrewes had nothing by the Indentures
bue Covenants of Blunt’s Part, and therefore 1t would be equal
to conftrue it, that Blunt fhould have like Remedy; feil co-
venants on Andrewes Part, . 3. It was obje&ted, that the pre-
cedent Sentence, as it appears before, is to this Effe&: And
further it is covenanted and agreed hetween the faid Parties
and each of them covenanteth with the other in Manner and
Form following: And then the Fine upon Grant and Render
is appointed ; and immediately after that, the Provifo is
added ; and next after the Provifo, this Claufe followeth.
And further it is covenanted and agreed between the faid
Parties, containing a Covenant for Purchafe of the Rent.
And it was faid, that (¢) ex antecedent’ & confequent’ fit op-
dima interpret ; but it appears by the precedent Claufe, that
all that thall follow after it thall be but Covenants; for it is
faid, that each covenants with the other, in Manner and
Form following ; . fo that by the exprefs Words and Intent of
the Parties, all that follows fhall be but Covenants ; but the
Provifo follows, and therefore fhall be but a Covenant. Then
the fubfequent Sentence explains it alfo ; for there it is faid,
And farther it is covenanted and agreed between the Par-
ties, &'c. Ergo, the next Claufe before, was but a Covenant,
for o much this Word (further) implies. 4. Tt was obje@ed,
that if the Provifo fhall be a Condition, it fhall refer to the
Claufe next precedent, fczl. to the Fine to be levied according
to the Purport of the Covenant next before, and not to the
Recovery, which is more remote and diftin& from it by the
Interpofition of the faid Covenant concerning the Fine, E (d)
ad proximum antecedens fiat relatio niff impediatur fententia.
As to the firft Objetion, it was anfwered and refolved, That
. the Intent of the Parties was not that the Eftate fhould pafs
by the Bargain and Sale, but that the Eftate fhould be con-
veyed by the Recovery; and that the Indentures fhould dire
the Ufes and Intents as well of the Recovery, as of all other
Conveyances after to be made: Thenit is aptand natural th}:;\t
the

Ante 59,

Co. Lit, 236.
(a) Plowd. 133.
2. b, 137. a. b.
(6) Co. Lit-272-84

() Winch. ~=.
3 Bolltr. 65, 525,
1 Roli Rep. 1754
Lit. Rep. €3
Poph.z11.

(d) Raym- rcz,
Lite Rep. (£5.
Hardxes 5.
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the Indentures which dire& the Ufes which cannot be raifed
till' the Recovery be had and executed, thould comprehend
the Conditions and Limitations annexed to the Ufes ; and
as well as the Indentures may dirett the Ufes of the Reco-
very {ublequent, fo may they. declare the Conditions and
e Limitations annexed to the fame Ufes: And the Statute of
o Litatyb, 27 H. 8. (a) doth execute the Eftate according ta the Man.
Poftca72. b.  per, Condition, and Quality o: the Ufe, {0 that by Force
1 Co. 102, b of the faid A&, the Eftate itfelf is conditional, and that
is approved ‘by the general Allowance and Experience in

all the Conveyances of the whole Realm. ‘

As to the fecond Objedtion, it was anfwered and refolved,
That it was not unjuft or unequal that the Bargainor thould
annex fuch Condition as pleafed him to the Effate of the
Land, for the Land moved from him, E: cujus eff dare, ejus
¢ff difponere, and the Bargainee hath accepted it.
 As to the third Objedion, it was anfwered and refolved,
that neither the Precedent nor the fubfequent Covenant
takes ‘away the Force of the Provifo; for altho’ Words of
Covenant had been contained in the fame Claufe of the Pro-
vifo itfelf, yet the Provifo being in Judgment of Law, a
Word of Condition, fhall not lofe its Force, And there-
()CrEliz.242. fore it hath been adjudged; between (b) Simpfon and Titterel,

LRol. 412 in the Common Pleas, where the Cafe was, That Serj. Bendloes,
2 Anderfa7z. 13 Now. 26 Eliz.-demifed to Titterel certain Lands in Effex
z‘:"{{{f’Z;;_ b, for 40 Years: Provided always, and it is covenanted and

Cr. El: 385, agreed between the faid Parties, that the Leflee, ¢fc. fhould
{N‘z‘:ﬂf‘g;é" not alien, and it was adjudged, that it was a Condition by
Lanc 10g. Force of the Provifo, and a Covenant alfo by Force of the

other Words. Alfo it was adjudged in the King’s Bench,
() 2 Anderl.20. Pafch, (36.) 39 Eliz. Rot. 351. between Henry Earl of (¢) Pem-
3&‘;%‘:3‘2? broke, éla‘mtiﬁ, and Sir Henry Barkley, Knt, and Symons,
Goldb. 130.  Defendants ; and the Cafe was, that the Eacl of Pembroke
‘\;C";'E" 184, 436, granted the Office of Lieutenantthip of the Weft Part of
dardres 49.  the Forreft of Frommfelwood in the County of Somerfet, to
Lanc 57- 395" Gir Morice Barkley, (Father of the faid Sir Henry) in Tail,
Provided always, and the faid Sir Morice Barklcy for him, e,
doth covenant and grant to and with the faid Earl, thae
neither he the faid Sir Morzce, nor any of the Heirs Males
of his Body, fhall cut down any Wood growing upon any
Part of the Premiffes < And it was refolved by all the Judges
of England, upon Argument before them at Serjeants-Inn,
that although the Provifo was coupled with the exprefs
Covenant of the Grantee, and every Condition ought to
be created by the Words of the Grantor, Donor, Feoffor,
¢rc. yet, in the Judgment of Law, this Word (Provifo) was
a Condition created by the Grantor, although all the
reft of the Sentence was the Words of the Grantee,

2 for.
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for Provifo being an apt Word of Condition, the fameé

Sentence contains the Words of the Grantor purporting a
Condition, and the Words of the Grantee comprehending
a Covenant; which Judgment was afterwards reverfed in
the Exchequer Chamber for a Defet in the Declaration,
but not for the Matter in Law, for that was refolved by
all the Juftices. And in the Cafe at Bar, the Special Ha-
bendum was obferved, fcil. To have and tohold to Andrewes
and his Heits, in. the fame Manner and Form as afterwards
in the Indenture is mentioned ; by which it appears, that
the Intént of the Parties was, that the Eftate of Andrewes
fhould be fub modo, which it would not be, if the faid
Provifo makes not-a Condition, 6r 2conditional Limitation,
as Popham Chief Juftice called it. Note, in this Cafe 27 H.8.
18. 2. (2) Dockwray’s Cafe, Littleton, Chap. Conditions. (b)
14 Eliz. Dyer (c) 311. 4 & 5 Phil. & Mar. Dyer (d) 15

72

(2) Cr.Bliz. 243,

2, 4 Leon 71,
) (v) L.

Sedt. 329%

that this Word (¢) (Provifo) makes a Condition; ‘but when &, i, s, 507
a Provifo depends upon another Sentence, or hath Refe- () Dyer 3ux.

rence td another Part of the Deed, it never makes a Con-

or Part of the Deed to which it is referred. Asin 5 Eliz,

Dyer (22.) 221. b. inter Ayer ¢& Orme, a notable Cafe. 7 H. 6.

a (f) Leafe without Impeachment of Wafte, Provifo that he
thall not do voluntary Wafte, Litt. Chap. Rents. f: 48.4.5. A
Grant of a Rent-Charge (g) Provifo that the Grantee fhall
not charge his Perfon. Tramington’s Cafe in the King’s Bench,
Pufch. 16 Eliz. Rot. 273, there a Provifo tending to qualify
and explain a Sentence Precedent, doth not make a Condi-
tion, 3¢5 4 Phil.¢& Mar. Dyer 150, (h) FParker’s Cafe, Pro-
vifo amounts to a Covenant, 28 H. 8. Dyer (z) 13. 0.
Note, Reader, The Cafe in 35 H. 8. Br. Condit. 195, com-
monly cited to prove that a Provifo doth not make a Con-
dition when it comes inter alias conventiones, doth not
warrant it ; but if it be well obferved, the Opinion there is
good Law, and flands well with this Judgment. For there

it is faid, Motz pro lege, that a Provifo put (hoc ¢ff, to be pll g

performed or not done) upon the Part of the Leffee, upon
the Words of the Hazbendum, makes a Condition, yet
contrary of a Provifo (to be performed or not done) on
the Parr of the Leffor: As if it be covenanted in the In-

denture, that the Leffee fhall make the Reparations, Provify §,

- Jemper, that the Leflor fhall find great Timber, it is not a
Condition ; nec per aliquos is it a Condirion when it comes
inter alias conventiones, upon the Part of the Leflee, altho’
it is covenanted after the Habenduwn, and after the Reddendum,
that the Leflee fhall fcour the Ditches, or the like, Provifo
[emper that the Leflee fhall carry the Dung to fuch a Field, it
is not a Condition to forfeit the Leafe, (and it is true, for
it depends upon the precedent Covenant, and without the

precedent Covenant could not ftand) contrary if fuch
) Provifo

pl: 83
o e ot 0 1t () Dyer 152,
dition, but a Qualification or Limitation of the Sentence, P
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Provifo be put immediately after the Habendum which makey
the Efate, or after the Reddendum, (and true it is alfo, for
then in Regard it flands upon itfelf, and doth not depend
upon 2 precedent Claufe, it makes a Condition) and all this
is good Law, and fltands well with the Refolution of the
faid Juftices, and fo the Quere which Brook made there is
now refolved, and made without Queftion.

As to the fourth Obje. it was anfwered and refolved, That
the Provifo being a Condition ought to do_the proper Office
of a2 Condition, and that is to make the Eftate conditional,
and therefore in what Place foever it be put, it having the
Force of a Condition fhall have Reference to the Eftate, and
fhall be annexed to it: And it was faid, Quod Provifo eff pro.
videre prafentia & futura, & non praterita.

The fecond Point which was refolved by the Juftices,
was, that after the Recovery fuffered, the Statute of (g)
27 Hen. 8. did execute the Eftate of the faid Manor to An«
drewes, according to the Limitation of the Ufe dire&ted by
the faid Indentures fubje& to the faid Condition or Pro-
vifo: And alfo by Force of another Claufe of the faid A&,
created a Rent oi: 421. per Ann. in Blunt and his Heirs,
for it is provided by a Special Branch of the faid A&
of 27 H. 8. as followeth: That where divers Perfons fland
and be feized of and in Lands, €. in Fee-Simple or other-
wife, to the Uleand Intent that fome other Perfon and Per-
fons fhall have and perceive yearly to his or their Heirs, one
annual Rent out of the fame Lands, ¢c. in every fuch Cafe
fuch Perfon, . be adjudged in Poffeflion and Seifin of
the fame Rent, @'c. as it a {ufficient Grant, &, had been
made, &c. by fuch as were or fhall be feized to fuch Ufe or
Intent, &c. 20 Eliz. Dyer 362.b. acc. And altho’ in the Cafe
at Bar the Ufe of the Recovery was firft limited by the In-
dentures to Andrewes and his Heirs, and then came the
Claufe, yielding for the faid Manor 42/. per Ann.to Blunt
and his Heirs ; and altho’ it was objeGted that the Rent cught
to be limited out of the Eftate of the Recoverers, and not
out of the Pofleffion which Ardrewes had executed to him by
the Stat. according to the Ufe limited to him by the Inden-
ture ; yet it was agreed that Blust fhould have the faid (2)
Rent by Force of the {aid Claufe of the A& of 27 H. 8. for
the Intent of the Parties appears, that Blunt fhould have the
Rent, and then the Law will make fuch (¢) Conftru&tion,
notwithftanding the Reddendum comes after the Limitation
of the Ufe, that he fhall pay it who by Law ought to pay it,
ut (d) res magis valeat quam pereat.

Thirdly, It was refolved, that the Fine levied to Perkins
by Blunt and Andrewes, hath not extinguithed the faid Con.
dition, and that was the great Queftion and Doubt of the
Cafe; and altho’ it is true as the Philofopher faith, Guod
fucatus error nuda veritate in multis (f probabitor, & fetcnumero

ralonibus
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rationibus vincit veritatem errory and altho’ as' much was ob-
je&ted againft the Condition as the Art and Wit of any
Man could invent or imagine, yet it was refolved that the
Condition remained for many notable Reafons ; and all the
Objections were well and fully anfwered and fatisfied.  Firft,
Becaufe by the general Covenantitis declared, that all Man-
ner of Eftates, Affurances, and Conveyances after to be
made of the faid Manor fhould be to the Ufes and Intents
comprifed in the fame Indent. and to no other Ufe or Intent ;
within which Covenant the Fine levied to Perkins is inclu-
ded, for that is one Manner of Eftate, Conveyanceand Af-
furance, and therefore ought to be to the Ufe and Intent of
the Indenture; and the Ufe and Intent of the Indenture was,
that the Condition fhould remain, and that the Eftate of
Anth. Andrewes fhould be {ubje& to the fame Provifo ; and
therefore the firft general Reafon of their Refolution was,
‘that by the Com. Law the Fine was fo direted by the gene-
ral Covenant to have fuch fpecial Operation according to
the Intent of the Parties in this Cafe, of a common Affurance,
that the Condition fhould not be touched thereby, but
that the Fine fhould extinguifh all other Rights and Titles
to the Manor, faving the faid Condition only, which
thould not be extinguithed thereby ; and that is proved
by the (#) like Cafes at the Com. Law. And therefore in () Moor 298.
9 E.3. 1.b.¢ (b) 12 E. 4. 3. the Lord, by Deed, may releafe Ig?t)z.l.;{leafc‘:'f; .
all his Right in the Land, faving to him his Rent. So 2 Perk. se&.647-
E. 2. (¢) Voucher 208, one may enter into the Warranty, gf)-f;f;_ﬁigg;h;
faving to him his Rent; And 50 E. 3. 12. b, 2 Man may en- zc3.
ter into Warranty, faving to him his Condition. And g@;”i‘;’_:"f;;”.
Putnam’s Cafe, 4 & s Phil. & Mar. Dyer 157, was cited ; der:. 85, 87: R
where (d ) Putnam, by Deed indented, did enfeoff Duncombe D3¢ LS P
and his Heirs of the Manor of Duncombe, vendring to Putnam 246. 3 Keb. 33
‘and his Heirs a Rent with 2 Claufe of Diftrefs, and for Non- ggg\ﬁ,’;‘n‘;‘h?;f
payment a Re-entry, and by another Indenture of the Pofieass. bous.
fame Date, Putnam covenanted with Duncombe to levy a Fine 18 5" *
of the faid Manor before fuch a Feaft, @'c. which Fine
fhould be to the Ufes, Iutents, Purpofes and Copditions
expreffed in the former Indenture, and to no other, and
afterwards the Fine was levied accordingly by Putnam to »
Duncombe come ceo, ¢rc. with ufual Words of Releafe of all gi)3°,m 157 -
his Right. And it was refolved, that neither the Condition
nor the Rent were touched by the Fine levied of the Land,
by Reafon of the former Indenture which ruled the Fine:
And there it is faid, that it is like a2 Releafe made by the
Lord to the Tenant of the Land Safvo fbi dominio; and all
this appears in the Reports of the Lord Dyer : The like
Judgment was given Trin. 23 Eliz. as the Lord Dyer there
teports per opinionem omniwn Fufticiar’ de banco, upon E-
vidence to a[]ury in E/fex, between Tuffer Plaint. and others
Defendants, notwithftanding a general Entry into the War-
. L

Tanty
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ranty by Bradborne and his Wife upon a Voucher ina Writ
of Entry in the Poft, and the Iffue was utrum recuperatio pred’
fuit ad opus & ufum dicF the Rec’ror tantum, &c. but ad ufum
etiam, that a Rent referved by the Husband and Wife by.
Fine before the Rec’ry by them to Tuffer levied, fhould be
affured to Bradborne and his Wife in Fee, and not to be €x«
tinguifhed ; upon which proprer opinionem Curie Tuffer was
nonfuit. So there it appears by the Opinion of the Court,
that the Affent and Agreement of the Parties did preferve
the Rent, notwithftanding the general Entry intothe War'ty 5
and by the fpecial Agreement of the Parties, the Recry is
fo dire&ted, that the Rent is not touched by the general

. Entry into the Warranty, And it was adjudged in the K’s
g‘oﬁ;ﬁlg’f'a?“' Bench, Trin. 34 Eliz. between (a) Qever and Chzlde, Rat. 805,
’ according to the Refol. in Putnam’s Cafe ; and fo and for the
fame Reafon was it adjudged in this very Cafe now in Queft.
) Dyer 311, Pafch. 14 Eliz. (b) Dyer 311, ina Quare impedit for the Ad=
PLE b .. vowfon of Alaxion, that the Condition was not extinguifhed
1 Anderf.17. by the faid Fine; fo that it 1s commonly faid, (c) Modus.
co Lo i%x & conventio vincunt legem, and the Covenant and Agreem’t
iw?éefdv'hm' of the Parties hath Power to raifean Ufe, as in Bainton’s Cale
(12 Co mn Plow. Comm. 2. To declare Ufes upon a Fine or Recovery, as-
C-Lie.15-2  common Experience hath allowed: 3. To prefesve Rents and
> Roll. Rep. 332. Conditions, and to dire& Fines or Rec’ries, ¢c. to enure to cer-
‘*'Gsoad‘;’d-;sz- tain Purpofes, as in Putnam’s Cafe and other Cafes before cited.
1Rol. Rep. 262, Againft which it was objected, 1. That the Condition or
;’{V;{,‘d;'o 425 Rent cannot be faved by the Indenture, for no Saving can
Rep. 208 beina collateral Deed or Record, but it ought to be faved
in the fame Deed or Record, as in the Cafes put before, where
the Lord releafes to the Tenant, it ought' to be faved by a-
Saving in the fame Deed, and not by any Covenant or Sa-
ving in any collateral Deed: And fo the Books are in 50 E.
3. 12. 2 & 4 E. 2. Voucher, that a Man may enter into the
War'ty, faving to himfelf his Reat or A&ion, but it ought
to be inthe fame Record, for it cannotbe faved in any colla-
teral Record or Deed. And therefore if a2 Man by Deed
covenants that he will make a Feoffment, and that the Feoff=
ment fhall be upon Condition, that if the Feoffee do not
pay a certain Sum before fuch a Feaft,that he fhall re-enter;
and afterwards he makes a Feoffment without comprehend-
ing any Condition in it, the Feoftment fhall be abfolute,
and fhall not be fubje& to the Condition comprifed in the

firft Deed.
As to that, it was anfwered and refolved, 1. That the ge-
neral Covenant fhall rule and dire& the Fine to have its
Operation to extinguifh his Right and Title whatfoever,
faving the faid Condition, although the Saving be not with=
in the fame Record, and that for divers Reafons: A
1. The Obje&tion which hath been ma-e, might have been ~
made againft the Refolution of the Juftices in the Timeé

ot
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of Queen Mary,in Putnan’s Cafe, and of the Court of Com-
mon Pleas in this Queen’s Time, in Bradbury's Cafe, and Pefte2 ;8. 3.
Clever's Cafe, and in this very Cafe; forinall thefe Cafes it
was agreed, That neither the Condition nor the Rent were
extinguithed or touched, but continued, notwithftanding the
Fine fur conufans de drozt come ceo, ¢c. and the general Entry
into the Warranty ; butit appears alfo in our Books, That
it is not of Neceflity that the Saving fhould be always in the
fame Record or Deed, butin fome Cafes it may be contain-
ed in (4) another Deed, although by Law it might have () Co-Liv
been faved in the fame Deed or Record. As in (6) 17 A/fJ. (&) Br. Condi-
2. & (c) 43 Aff. 12. if the Difleifee releafe his Right to the ['2" 1°3 Anea
Diffeifor, 1t may be defeated by a Condition contained in feafans 6. Br.
another Deed delivered at the fame Time. So the fame 5% 3
Law of a Saving, And F. V. B. 205. (d) if 2 Woman makes 397 1 kol. 414
a Feoffment in Fee by Deed, rendring Rent, and hath ano- 5 pefealns
ther Deed to fhew, that the Intent of the Feoffment was, tion 115, 120.
That the Feoffee thould marry her, the fame is good, and z(od)) b Dl
that by Reafon of the collateral Deed, and fhe may have a 75- 2. b Vyer
Writ of Entry caufs matrimonii pralocuti, or the may enter §'y ok Esn‘*r‘,y
if fhe will, and that is in the Cafe of a particular Affurance; 78 2 Anderi.
but in the general Cafe of common Affurances, that is to Dyer 146, amm
fay, in the Cafe of a common Recovery, he who enters into ol 73+
the Warranty may fave his Rent, and yet if he enters into
the Warranty generally, it may be faved by Covenant and
Agreement, in an Indenture made before the Recovery, as it
was agreed, as appears before in Bradbury’s Cafe, and that in
Favour of common Recoveries, which are the (d) common
Affurances, of the Land, the ufual Form of which fhall not
be altered by a fpecial Manner of Entry, faving his Rent or
Condition, but may be faved by an Indenture debors: And
Conveyances, which are ufed for common Affurances of
Land, fhall be expounded and conftrued according to com- (¢ ons0
mon Allowance, without prying into them with Eagles Eyes. bogh. 22, 5.
And- therefore, Pafeh. 35 Eliz. in Dormer's Cale, it was ad- 2] Rep- o
judged in the King’s Bench, That a common Recovery might 5 Mcd. Rep. 250.
be had of an (e¢) Advowfon. Soit was adjudged in the & Popn. 23.
Exchequer in Sir William Pelbam’s Cafe, That if a common 3. a, 1 Con
Recovery be fuffered by Tenant for Life, it is a (f) For- 15 o dolon o
feiture of his Eftate. And the Reafon of both the faid 2 Leons 6o, 67
Judgments was, Becaufe a common Recovery is by Ufagea ‘fl;e‘i“‘,\f,i};,n_
commom Conveyance, as a Fine or Feoffment, &'c. And it 225 Poftea 7.
is (aid in Plow. Comm. in Trevilian’s Cafle, 515. That incom- l\’,ax‘{,‘;; e
mon Recoveries, the common Ufage and Intent of the 2 growulos ize.
Parties is to be refpeded: for a common Recovery had k5% 3o+
againft (g ) Husband ‘and Wife, fhall bar the Wife of her f?);""““JZ' b.
Dower, and yer the Wife thall not have any Recompence in (; YR
Value, and cherefore in firictne(s of Reafon'it is hard to be a7 2 Rol. 595.
maintained, tur common Ufage, and the (h) Intent of ¢y et
the Parties, makes it a Bar. And therefore it is wifely faid 324-15- Poitea
of a Lawyer, Noa off reccdendum & commuynt obfervantia, & e
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minime mutande funt que certam intergretationcm babucramt
But the Cafe of the Fine in our Cafe, is ftronger than the
Cafe of the Recovery; for in the Cafe of a.Recovety, the
Vouchee may enter fpecially, faving his A&ion, Rent, Con-
dition, &'c. and yet becaufe the Ufnage before this Time hath
allowed it, it may be faved by Covenant and Agreement
precedent, as it hath been faid; bat in the Cafe of a Fine,
no Saving can be contained in it, and therefore for Necef-
fity (and according to common Ufage always allowed) ic
may be faved by the DireGion and Rule of 2 precedent Co-
venant and Grant. And therefore it is adjudged in (2)
6 R. 2. Effoppel 2. (211.) That if a Manand his Wife enfeoff
two by Deed, to have and to hold to them and their Heirs,
and afterwards the Feoffor and his Wife levy a Fine fur conu-
Jans de drozt to them, and the Heirs of one of them, that this
is no Conclufion, but that both fhall have the Fee-fimple as
they bad before: And there Skipwith, Chief Juftice of the
Common Pleas, ex affenfu Belknap, & fociorum fuorum, gave
four Reafons of their Judgment, 1. Becaufe they had Fee
before by the Feoffment, and therefore the Fine fhould enure
butas a Releafe. 2. The Conufans to them, and the Heirs of
one of them, come ceo, ¢&c. might well fland with the Eftate
which they had before; for whereas the Fine acknowledgeth
the Right of one (Hoc ¢ff, the Fee to one) it is true, for
the Tenements were the Right of the one and other, Ergo,the
Right of one. 3. We cannot take other Fines, for the Fee-
fimple ought to be determined in () one Perfon certain
by the Fine. 4. The Fine is not executory but to extinguifh
the Right of the Wife only, wherefore it is no Eftoppel.
Nota ex hoc, That the precedent Feoffment doth rule and di-
re&t this fubfequent Fine, and preferves the joint Eftate in
them of the Fee-fimple, againft the exprefs Limitat. of the
Fine: Alfo forafmuch as the Fine by Law cannot be levied
in other Form, it fhall be ruled and direted according to
the precedent Agreement, and Eftate made by the Parties;
part ratione, forafmuch as a Saving can’t by Law be in the
Fine, it may be diretted and ruled by the precedent Agree-
ment and Covenant of the Parties. So if two Parfons of
two feveral Churches, by one Infirument in Writing, change
their Benefices, by Way of Exchange, and to that Purpofe
refign them into the Hands of the Ord. and the Patrons pre-
fent accordingly, and one of the Parfonsis admitted, inftitued
and induéted, and the other is admitted and inftituted, and dies
before Indu&tion,altho’ the Indu&ion of the other was abfolute,
yet it was directed by the precedent Agreement which was
by Way of Exchange, which ought to be executed on both
Parts in the Life of the Parties ; and the Inftitution and
Induéion cannot be upon exprefs Condition, nor in other
Form than was done, vide 45 E. 3. Exchange 10, ‘

Secondly, It was anfwered, That in this Cafe the Bargain
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and Sale, the Recovery and the Fine, although they be made, Sc¢ Rep. Q: A
fuffered, and levied at feveral Times, yet all of them by the Fifcand a Re-
mutual Agreement of the Parties, make but one and the govery bu one
fame Affurance of one and the fame Manor, according to ~ o
one and the fame original Bargain and Contra&®, and there-
fore each of them doth tend to perfe@ the faid-Bargain, none
of them to deftroy any Part of it, or to overthrow the true
Intent and Meaning of the Parties in any Thing, but fhall be ;%’09799’&
taken as one and the fame Affurance, made at one and the
fame Time. As it a Man makes a Leafe by Indenture for P
Eife, of Lands in feveral Counties, and makes Livery of
the Land in one County, and then feveral Days after makes
Livery in the other County, yet one entire Rent fhall 1ffue
out of the Lands in both Counties, and yet the Livery by
which the Eftate paffed, was made at feveral Times, and there-
. fore it might be argued, that prefently by the firft Livery, the
Rent thould iflue out of that; but the Law will not adjudge
by Parcels in Subverfion of the Intent and Agreement of the
- Part ies, but when all A&s are done in Performance of the
original Contra& and Agreement of the Parties, the Law
will judge upon the whole as executed at one and the fame
Time: 80 if a Man makes a Deed of Feoffment with War-
santy, and delivers the Deed to the Feffoee, and afterwards
at another Time makes Livery fecundum formam charte,
now the Warranty is good; and yet it may be objetted,
Thar when the Deed was delivered, no Eftate paflfed to which
the Warranty could be annex’d ; nor no Eftate was in the Feof-
tec upon which the Deed might enureas a Releafe with War-
-ranty, but the Deed which comprehended the Warranty took
Effe& prefently by the Delivery of the Deed before the Livery
of Seifin; and o by a nice Conftru&ion upon Diftin&ion of
Time, the War'ty would be o’erthrown ; but the War'ty is good-
for the Caulfe aforefaid. And in thefe com. Affurances praxzs jus
rifperitorwm is to be obferv’d, and the Sentence of Theophraffus
in Met. is true, (b) Quz ratzonem in omnibus querunt, rationems (b)) Raym. 356
Jubvertunt ; and forafmuch as the End of the Law is to Settle
Repofe, and make Peace betw. Man and Man, concerning their
Poflefl.¢5c. it wow'd be too dangerous a T hing to make any Con-
ftruction againft the general Allowance in common Affuran-
ces, for thereupon would rife infinite Contentions, Quar-
rels and Suits, which would be inconvenjent. The 2d Ob-
je&. which was made againft it was, That this Fine wasupona
. Grant and a Render, and therefore without Writing cauld not
be averred to be toan Ufe, for itimports a Confider. in itfelf,
and therefore by naked Averment by Word, cannot be averr'd
10 be to any other Ufe or Intent than is comprized in the Fine
itfelf, but by Deed it may be; Alfo the finding of the Jury is
not material, for their finding ought to be fubmitted to the (3 £.N. B. 205,
Judg. of the Law as in Amy Townfbend’ s Cafe, Flow. Com, it is ‘6, duwes 74 2
agrced. So halds F. N. B, 205. %.(c) Ifa Wom. makes a Feoff~ pl. 7131231
_ment in Fee,byDeed,renderingRent,the cannot byWord averr, - i%r:dc%?;;x’
Thatit was caufe matrimonii prelocuti, for it appears by the 8., )
Deed, That the Refervation was the Caufe of the Feoffment.
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but if the hath 2 Deed to fhew, and prove that the Deed was
to the Intent that he fhould marry her, then the may well
maintain a Writ caufz mairimonii pralocuti ; but without a
Deed the cannot, as it is adjudg'din 8 E. 2. Entrie, 78. fee (4)
8 Af. 34.and thereupon the Cafle of (b) Wilks, 1 E/iz. Dyer,
and ‘many other Cafes were cited to this Purpofe ; but they did
rely upon the Opin, of the whole Court of Com. Pleas, 14 E.
Dyer (¢) 211. in this very Cafe, That without writing, a Fine
upon a Grantand Render cannot ke averr’d tobe to any other
Ufe or Intent than the Fine itfelf doth import: And then
they obje&ed in this Cafe, That forafmuch as the Indenturas
which {hould dire& this Fine, were levied by Blunt and Axs-
drews to Perkins, who rendered a Rent to Blunt, and the Ma-
nor to Andrews, the faid Indentures could not declare any
Ufe or Intent of the Land from Perkins, who is a Stranges
to the Indentures, and of a Fine levied to him, by which he
rendreth 2 Rent to one,and the.Land to the other, as is afore.
faid, which cannot be direfted by any naked Averment, for
the exprefs Confideration and Intent exprefled in the Fine,
and no Deed to which Perkins was not Party, can dire& ir,
becaufe now, by the mutual Agreement of Blust, who had
the Condition and the Rent, and of Andrews who had the
Land, this Fine is levied to Perkins, by which they make him
abfolute Owner of the Land, and that he fhould render a
Rent to Blunt, and the Manor to Andrews, o that now
Bluns hath the Rent of the Grant of Perkins,and Andrews hath
the Manor by the Grant and Render of Perkins alfo, Ergo, the
Eftate of Perkzns cannot be fubje& to any Ufe or Intent com-
prized in the Indentures made before between Blunt and Axr-
drews, but ought to have a Deed to which Perkins fhall be
Party, and this ObjeQion was entorced by many Reafons,
. It is faid, That rocwithftanding the faid general Cove-
nant, if Blunt and Andrews had made a Feoffment, or levied
a Fine upon any new Agreement or Confideration, altho’ fuch
new Agreement was only by Word, that the general Cove-
nant fhould not rule any Conveyance or Affurance made upon
a new Confideration and Agreement, and therefore if Blunt
and Anrdrews had enfeoffed Perkins, or levied a Fine to him
for any Sum of Money, or other Confideration, this Feoffment
.or Fine fhould not be ruled or direfted by the general Cove-
nant, neither thould the general Covenant dire& or rule any
Conveyance, but thofe which are made upon the firft Confide-
xation, and in Performance of the fitft Bargain, and not for any
new, Confideration, guod fuit conce{Jum ; then 4 conceffis, they
objefted;, That this Fine levied, imports in itfelf a new A-
greement and Confiderat. and that for divers Caufes, 1.This
Fine,as it hath been faid, imports an exprefsConfider. in itfelf,
fcil.in Confider.of the Fine levied by B. and A. to Perkins, he
grants and rendersa Rent to B.and the Manor to 4. and no
Averment by Word fhall be receiv'd to thew that this Fine was
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levied to another Ufe or Intent than is contained in
the Fine, fo that the Manner of the Fine imports a new
Agreement. 2. It is levied by both to a Stranger to the In-
denture, whofe Eftate cannot be fubje& to the Declarations
or Covenants made between Blust and Axd, and this new Per-
fon makes a2 new Agreement, 3. The firft Bargain and origi-
nal Contra& between the Parties,is altered in Subftance and Ef-
fe&t ; for by the firft Bargain Blunt was to have a Rent of 42/,
to him and his Heirs, and by this Fine the Rent is rendered
by Perkins to him in Tail, the Remainder over to a Stranger,
fo that this Eftate Thail, which is new, and limited in Re-
mainder to a new Perfon in Fee, doth manifeft that there was
a new Agreement between the Parties, and then ex confequens
#: the faid Indentures cannot rule or guide the Intent or Ufe
of this Fine, the Averment by Won% cannot be by Law, and
the finding of the Jury is not material, for here is a new A-
greement of Record, and none will affirm, that there fhall be
two Rents to Blunt, one in Fee, and the other in Tail, for
that would be againft the Intent of the Parties, and againft
all Law and Reafon. As to this, it -was anfwered and re-
folved, That it is true that a Fine upon a Grant and Render,
unlefs it be in fpecial Cafes, cannot be (2) averr'd by Word
to be to another Ufe or Intent than it exprefled in the Fine,
Feoffment, or other Conveyance: But there is a Difference be-
tweenan Ufeand a Confideration, for when a Fine, Feoffment,
or other Conveyance imports an exprefs Confideration, a Man
may averr by Word another Confideration, which ftands with
the Confideration exprefled ; but the Parties cannot by Parol
aver any other Ufe than is conrain’d in the fame Conveyance ;
alfo no Averment fhall be againft the Confideration expreffed,
But yet in fome Cafes a Fine upon a Grant and Render may
be ruled and dire€ted in Part by an Averment by Word. And
rhat is when the Original Bargain and Contra& between the
Parties is by Indenture or other Deed, as where it is agreed by
Indenture, That a Fine fhall levied of certain Land, by
the Name of a certain Number of Acres, to divers Perfons,
and that they fhall grant and render the Land again in Fee-
fimple, which fhall be to certain Ufes ; the Fine is levied of
the Iand, but fome Varianceis in the Number of the Acres
comprized in- ghe Fine, or the Fine is levied to one of the
Parties only, who grants and renders the Land, fo as there is
Variance betwixt the Covenant and the Fine in Number
and Perfon; and yet God forbid but that this Fine fhall be
averrd to be to the Ufe of the Indentures, for the original
Bargain and Agreement of the l?arties was declared by Wri-
ting, and altho’ fome fmall Variance be in Quantity, Per-
fon, Time, or the like, betwixt the Fine and the Indenture,
yet the Law (which in common Conveyances hath great
Refped and Regard to the (b) Intent of the Parties, and
to the Subflance and Effect of their original Bargain and

L 4 ' Agreement)
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Agreement). will fuffer an Averment to agree the Fine and
the Indenture, notwithftanding the Petit Circumftances of
Number, Perfon, Time, and the like, when the Party avers
that there was not any new Confideration, nor any new A=
greement between the Parties, but that the Fine was levied
according to the Indenture, and to the Ufes and Intents con-
tais ed therein: And it is agreeable to Juftice and Equity,and
efpecially in common Affurances of Lands between Party and
Party, that fome petit Variance in Circumftance fhall not
overthrow all the Subftance and agreement of the Parties
in their Indentures, to the Difinherifonn of one of them.

Ce) 3Bt And jt was agreed in (4) Taverner’s Cafe, now lately refer-

Rep. 17 red to the Juftices out of the Chancery, That if 4. hath1o
Acres in D. and B. bath 10 Acres in the fame Town, and
A levies a Fine to B. of 20 Acres, and B. grants and ren-
ders 20 Acres to A. in Fee, vet A. fhall not have the 10
Acres of B. unlefs there was a fpecial Agreement between
them to fuch Purpofe, for otherwife the Conufee fhall
be faid to render more than he received.

And as to that which is faid, That Perkins isa Stranger to
the Indenture, and that Blunt and Asndrewes cannot limit the
Ufe or Intent of the Land, which by the Fine was abfo-
lutely the Inheritance of Perkzns, and that Perkins only hath
the Power to limit the Ufe, and to make a Difpofition of
the Land and no other: To that it was anfwered and refol-
ved, That the Scope and Purpofe of the Indenture, and of
the original Agreement of the Parties was, That Andrewes
fhould have the Manor, and Blunt a Rent out of it ; now
for Performance of it, it was advifed, That both fhould join
in a Fine to Perkins, and that he fhould render the Rent to
Blunt, and the Manor to Andrewes, fo that it appears Per-
&1ns was but an Infirument to perform the original Agree-
ment of the Parties, and had not any Power to limit any
Ufe, or to make any other Difpofition of the Land than
Blunt and Andrewes had dire@ted him ; for if he had not
agreed to make the Render in the fame Fine as it was devi-
fed by Blust and Andrewes, they would never have levied
the Fine to him; fo that he is but an Inftrument to perform
the Agreement of the Parties, and all fhall be faid to be
done by the Order and Difpofition of Andreges and Blunt,
according to their original Bargain and Agreement; as the

Ct) byer 2. Cafein 2 Eliz. Dyer 172. Lane held of the Manor of Wal-
2 ym9Co grave by Knight’s Service, which Manor was held over of
‘ the King in Cepite, Lane levied a Fine of the Tenancy to one,
who granted and rendered it to Lane for Life, the Remainder

to his Wife for Life, the Remainder to the right Heirs of the

Husband. And it was refolved in the Court of Wards, That

. altho’ the Wife was immediately in by the Render of the Co-

nufve, yet becaufe it appears that he was but an Infiru-

ment to render the Land as Lame fhould dire& him, it

was
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was by the Judgment of the Law the Difpofition of the
Husband for the Advancement of the Wife. And it ap-
~pears, That Perkins, in the Cafe at the Bar, was but an In-
-ftrument to perform the original Contra& and Agreement of
the Parties, becaufe he had not any Pewer to overthrow the
faid Contra& and Agreement of the Parties, which will be
more apparent, if firft the Parts of the Fine, and then the
Seifin of Perkzns, be examined and confidered.

As to the firft, If any Part of the Fine would deftroy the
Condition, it would be the conufans of the Fine, for that is
made by Blunt who hath the Condition, and by Andrewes
who hath the Manor : Suppofe then, that Perkins had re-
fufed to make any Render, then it would be clear, that this
Conufans to Perkins might be dire&ted by the firft Covenants
in the faid Indenture, although Perkins was a Stranger to it,
and that is proved by the common Affurances. For if 4
by Deed indented between him and B. bargains and fells
Land to B. and his Heirs, and it is covenanted between
them, That 4. fhall levy a’ Fine to B. and that C. who is a
Stranger to the Deed, fhall recover the faid Land 2gainft B.
in a ‘common Recovery, which Recovery fhall be to the Ufe
of B. and his Heirs, ‘this is good without Queftion, for it
hath been agreed by them who have argued on the contrary
Part, That the faid Recoverors in the Cafe at Bar, although
they were Strangers to the Indenture, yet their Effate was
fubje&t to the Ufes of the Indenture: And it is ufual, if
Tenant in Tail, with Remainder, will bargain' and fell the
Land by Deed indented and enrolled to his Friend and his
Heirs, who fuffers a common Recovery with ("2) double
Voucher, in which the Bargainor is vouched, and yet all
that is to the Ufe of the Tenant in Tail and his Heirs, and
fo it is ufual to be aversed ; for now upon the Matter, the
Bargainee is but an (4) Infirument to be Tenant to the Pre-
cipe in the Recovery, which fhall be fuffered to bar the Eftate
Tail and all the Remainders, and the Bargain and Sale was
only to this Purpofe ; then if no Render had been made,
this*Conufans might have been ruled and direted by the In-
denture : Then it is to be confidered what (¢) Seifin Per-
kzns had, and truly he had Seifin but for an Inflant, and only
to this Purpofe, to make the Render, for his Wife thall not
be (4) endowed, nor the Land fubjeé to his (¢) Recogni-
zances or Statutes ; and the Render is to Andrewes, who
was Party to the Indenture, fo as the Render of Per-
Ains cannot extinguifh the Condition which Blunt had,
but the Conufans of Blust fhall extinguith it, if any
Thing fhall extinguifh it, and his Conufance is diredted
and ruled by the faid Indenture, becaufe Blunt at the
Time of the making thereof, was abfolute Owner of

the faid Manor, and had ablolute Power to declare
o
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to what Ufes and Intents the faid Recovery, and all other -
Affurances (without a new Agreement as hath been faid)
thall be. Alfo, although Perkins was a Stranger, yet the
Render was to Anrdrewes, who was Party. . :

- Farther, it was faid, That in this Cafe Blunt joined with
‘Andrewes in the Fine for Neceflity ; for if he had not been
Party to the Fine, the Render of the Rent could not be
made to him, fo that for this fpecial Purpofe to have Aflu-
rance of the Rent by the Render of the Fine, he joined
with, Andrewes, fo that he . might thew the whole fpecial
Matter, by which it appears to what Intent and Purpofe he
joined in the Fine. And the fourth Reafon of the faid
Book of (4) 6 R. 2. is to be obferved. For there the Ju-
ftices (to avoid an Eftoppel) regard the Scope and Purpofe of
the Parties which levied the Fine; And although the Fine
be of fo high Nature that it will not fuffer a bare Averment
againft the Purport and Conufans of the Fine, yet when the
Law requires one of Neceffity, and for Contarmity, to join
with another in a Fine, the Law will fuffer him to thew the
Truth of the Matter, to avoid Prejudice and Conclufion:
Mich. 30 @ 31 Eliz. in 2 Writ of Error, between (b)) Wor«
fely and his Wife Plaintiff, and Chérnocke Defendant, to
reverfe a Fine leviel by the Husband and Wife, it was ad-
judged, That the Fine being reverfed for the Nonage of the
Wife, the Husband and Wife fhould have prefent Reflitus
tion, and the Conufee {hould not keep the Land during the
Coverture, and the Reafon and Caufe of the Judgment was,
Becaufe when the Husband and Wife join in a Fine, yet all
the Eftate paffes from the Wife, and the Husband joins of
Neceflity and for Conformity, and therefore the Law doth
permit that the Truth of it be thewed, and that the whole
Eftate fhall be reftored to the Wife, during the Life of the
Husband, againft the Opinion of Cavendsfb, 50 E. 3.6, &
H:ll, 33 Eliz. in the fame Court, and for the fame Rea
fon between Fobn (¢) Harvey Plaintff] in an Ejellione firme
againft Ralph Thomas Defendant, for Lands in St. Mzdryn
in the County of Cornwall, it was adjudged, That where
the Husband is feized of Land in the Right of his Wife,
and the Husband made a Leafe to the Defendant for Twenty-
one Years, and afterwards he and his Wife levied a Fine
Jur conufuns de drozt come ceo, crc. to Thomas Saint Awhyn,
and his Heirs, the Husband died, That the Leafe was ended
by his Death, and the Conufee fhould avoid it, for the
Husband joined but for Conformity and Neceflity: And
there it wvas faid, That it was adjudged in the Common
Pleas, That the Conufee in fuch Cafe fhould avoid (d) the
Charge or Statute, >c. of the Husband after his Death, and
the Cafe of Eare & Snow, Plowd. Com. where a(e) Recovery is

had
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had againft the Husband and Wife, of the Lands of the
Husband, whereof he is feized in Tail, witha Voucherover,
the Intent and Purpofe of joyning of the Wife might be
fhewed ; fzil. to bar her of her Dowez, and yet the whole Re-
compence in Value, fhall go to the Iffue in Tail; and the
Cafe before, of (#) 6 R. 2. will ferve alfo to this Purpofe.

And as to the Obje&tion which hath been made, that for-
afmuch as now the Kent is rendered in Tail, with Remain-
der over, that for this Caufe the Fine doth import 3 new
Agreement of Record ; it was anfwered and refolved, That
ag t0 the ancient Rent, it was extin&, becaufe another
Rent of another Eftate, and in another Manner, by the
mutual Agreement of the Parties, was granted and rendred,
forboth Blust fhall not have; and the Eftate Tail cannot be
by exprefs Limitation to the (b) Ufe of another, as it ap-
pears 24 H. 8. Br. Feoffm. alUfes 40. & 27 H. 8. 10. 4. where
it is faid, That fo it was of late adjudged by the Advice of
all the Joftices, meaning the faid Refolution in 24 H. 8.
And according to that it is adjudged in Parliament, as ap-
pears by the Statute of (¢) 1 R. 3.- And fo it was refolved
by the greater Part of the Juftices in this Cafe; but al-
though the Rent was altered, yet that is no Caufe for an
Algeration of the Eftate of the Land, for the Jurors have
found that there was not any new Confideration or new
Agreement for the Land, but that the Fine was to the Ufe
and Intent of the firft Indentures ; and Perkins, Andrewes,
or any other, hath not any Prejudice by it, for Blunt con-
tents himfelf with an Eftate Tail, in a Rent which was of
fuch Sum as he had in Fee before, and therefore appointed
Perkins to limit the Remainder in Fee over to him that he
nominated to him ; but that is not any Reafon to alter the
Quality and Conditionof the Eftate of Andrewes ; for Blune
hath.not any Benefit, nor Andrewes any Prejudice by the
Alteration of the Render of the Rent; and Andrewes hath
not given any Confideration to have an Eftate abfolute, or
to extingnifh the Condition.

Another Reafon to maintain the Refolution in () Put-
nam's Cafe, (¢) Bradburys Cafe, and (f) Clever’s Cale, was
made upon the Statute of 27 H. 8. (g) of Ufes; for before
that Statute, if Blust had by Deed enfeoffed another of the
Manor, to the Intent that he himielf fhould have a Rent
of 42 /. to him and his Heirs, and that the Feoffee thould
fland feized to the Ufe of Andrewes and his Heirs, upon
certain Conditions to be performed by Andrewes; and
further, it was covenanted and agreed between the fame
Parties, That all Affurances after to be made, fhould be
to the Ufes and Intents of the fame Ivdentures, and after-
wards Blunt had levied a Fine accordingly ; this Fine thould
not extinguifh the Rent or the Condition, {i¢ that would be

T againgl
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againft the-driginal Agreement of the Parties, and the Fine

which: they intended to perfe@. the former Affurance, if the

Rent or Condition fhould be extin&, would deftroy the Intent

, g, and Meaning of the Parties, which would be againft Equity
§;), f,fcﬂlgc 5, and Confcience; and therefore the Rent or (4) Ule, being
69,8, & but a Thing of Truft and Confidence, for which there was
1 Cocsen by not any Remedy but in a Court of Equity, fhall not be extine
127- 2. t40. 3 guithed by fuch Fine levied to former Ufes and Intents : Then
7023231 it fhall not be extin& by the Common Eaw, now the Stas
Co.Lit 273.b. tare of 27 H. 8. doth execure the Poffeflion to the Ufe, in the

Ancasd- b fme Manner, Quality and Condition as he had the Ufe.

And further, it was faid, That at the Common Law before

the faid- A&, if 2 Man had made a Feoffment by Deed indent-

ed to another rendring Rent, and with Condition to re-en-

ter ; and further, it was covenanted and agreed between the

Parties, That notwithftanding any .Fine ot other Conveye

ance made by the Feoffor to the Feoffee, by which the Rent

and Condirion thould be. extin@, that the Feoffee and his

Heirs fhall be feized, to the Intent that they fhall pay the like

Rent, and to be feized of the Land upon the like Condition
as before, in this Cafe, if the Feoffor had levied a Fine, orre-.

leafed his Right, or made any other. Conveyance to the Feofs

fee, by which the Rent and Condition was extin&, yet by the

original Agreement of the Partjes,a new Rentand a new Con-

g‘irion annexed to the Ufe of the Land {hould rife, and the

eoftor thould have Remedy in Equity prefently for the Rent:

And when the Condition was broken, the Ule of the Land

ihould be newly raifed to the Feoffor by the Breach of the Con-

dition, and by tl.e original Agreement of the Parties, not-
withftanding his Releafe, or other Conveyance; and that is

{5) t.nes 73, 2. Fouched and moved in (b) Putnam’s Cafe in part cited before;
‘ and if that might have been done before the Statute, now

the Poffeffion is executed to the Ufe by the faid A&, in the

fame Manner, Quality, and Condition as he had the Ufe;

And therefore, altho’'a Fine which enures by Way of Re-

Yeafe, or which goes by Mitter le droit, or by Way of Extin-

guifhment, cannot™ be (without more) to any Ufe, no more

than the furrender of a particular Eftate may be, yetafter fuch

Keleafe, which extinguifhes the firft Rent or Condition, ano-

ther may be by original Agreement of the Parties then Owners

of the Land, and who had the abfolute Difpofition to raife and

dircat it as is aforefaid, -And in this Cafe, Popbam C. ]. faid,

That the Declarat, of the Ufe made by the Owner of the Land,

fhould be always preferred before the Declarat. of all others;

and therefore if the Diffeifor 4nd the Diffeifee levy a Fine, and

the Diffeifee limit the Ufe to 4. and the Conufee of the Fine

to the Ufe of B. and the Dilfeifor to the Ufe of C. and A. li-

mit the Ufe to one, the Recoveror to another, and the Vou-

, cher to a third, the Limitation of A fhall ftand.

1 Rl 3%, Fourthly, It was refolved, That by the Death of 42.
Mewr 105, drewes the Condidion was broken, for when the Feoffee
or
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er Grantee upon Condition is to make an Eftate to the

Feoffor or Grantor, and no Time is limited, regularly it is

true, that the Feoffee hath Time to do it during his (4) Life, () 1 Rob 41f.
if the Feoffor or Grantor do not haften it by Requeft, and 215, b. 210 2.
upon Requeft and Day or Time limited when he will have Moor 106 472+
it, the Feoffee or Grantee ought to make it accordingly ; .
and if no Requeft be made, and the Feoffee or Grantee, who

ought to perform the Condition, dies, the Condition is bro-

ken, for he hath not performed the Condition within the

Time prefcribed to him by the Law, which was during his .
(b) Life: But yet this general Rule doth admit of divers Ex- Sﬁi" Lie.
ceptions and Limitations. For in this Cafe of an (¢) Ad- () Rol. ai8,
vowfon, Andrewes had not Time, during his Life, although & Thoor
1o Requeft was made, but upon Contingent, that is to fay, 2 Anger 73.
If no Avoidance fell inthe mean Time, for if the Grantee

thould ftay till the Avoidance falls, then 7¢fo feffo the Con-

dition is broken, becaule Blunt cannot have all the Effe&t

which by the Grant he ought to have, and that is, to have

all the Prefentations during his Life, and the Advowfon'is

become in another Plight than it was: So if A4. enfeoff B.

1 Mazi, upon Condition that he grants to B. an Annuity or B
Rent during his Life, payable (d) yearly at the Feaft of gﬂ_'lf}{gi_i;g;
8. Michael, and the Annunciat. in this Cafe the Feoffee hath

niot Time during his Life, to make this Grant, but he ought .

to make it before the Feaft of S. Michael, or (¢) otherwife & E"h’g{f‘ﬁsif
he will not have the Annuity or Rent during his Life. .And 374.

that may be gathered upon the Book in 14 E. 3. Det. (f) gﬁ * Ral. Rep
138. that in Cafe_of a Grant of a Rent, he fhall not have 215
Time daring his Life: And if two not married be (g) en- (s/ 18l 45t
Yeoffed upon Condition to re-enfeoff the Donor or Feoffor,

. ¢&c.and one of them dies, yet the other may perform the Con-

dition ; but if he who furvives hath a Wife, then the Condi-

tion is broken, for if he thould make the Re-enfeoffment, his

Wife fhall be endowed: And in all the faid Cafes, when

the Condition is that the Feoffee fhall make the Eftate, and

the Feoffee dies, there the Condition is broken, and none

can perform 1it, for the Condition extends only to the Feof-

fee ; but it the Condition be, That the (h) Feoffee or his g’) i‘tﬁd- 4
Heirs thall make an Eftate to the Feoffor, and no Dayis li- =% *
mited, there, although the Feoffee dies, the Condition is

not broken, for the gFeoffee only is not bound by the Condi-

tion during his Life, to make the Feoffment, fo as by his

Death the Time appointed to perform the Condition fhall be

paft, but the Condition doth extend alfo to his Heirs indefi-

nite, without Limitarion of Time, and the Condition in fuch

Cafe being without Limitation of Time or Perfon, cannot

be broken by not making the Eflate; but upon Requeft made

by the Feoffor and his Heirs, and with that agrees the Book

in 3 & 4 Phil. & Mar. Dyer 158, 139, the Earl of Surry’s

Cafe; for the Condition there (admitting it to be a Con-

SN
dl:;m/
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dition) being without Limitation of Perfort and Time, wis
not to be performed before Requeft: But in the Cafe at Bar,
if a Day had been limited before which Andrewes by the Pro-
vifo fhould grant the Advowfon, there, it before the. Day
Andrewes had died, the Condition fhould not be broken,
for when the Parties by their (4) mutual Agreement, give
a certain Time, within which the Condition fhall be perfor=
med, and within that Time he who ought to perform it dies,
fo that the Condition becomes impoffible by the A& ot God,
there the Eftaté doth remain (b) abfolutely difcharged of the
Condition. See 15 H. 7. 13. 2. 33 H. 6. 26, 27. 9 Eliz.(¢c) Dyer
262.and Sir Tho. Wrothe's Cafe, Pi, Com. 456. And therefore it
is requifite in fuch Cafes, whenr a Day is limited, that the
Condition do extend not only to the Feoffee or Feoffees;, but
alfo to their Heirs, for Fear of Death before the Day: As if
one intends to enfeoff another, upon Condition that the
Feoffee, before fuch a Feaft, or within a Year, ¢&¢. fhall give
back the Land to the Feoffor, . it is requifite that the Con-
dition be, That the Feoffee, or his Heirs, before fuch Feaft,
&c. give back, ¢4 or otherwife, if the Feoffee dies before
the Feaft, the Condition is becomé impoflible, and the
Feoffor hath no Remedy by Law to compe! the Heirs of the
Feoffee to give back the Land, A

And another Difference was alfo agreed, When the Eftate
is to be made by the Condition to the Feoffee, and when to
a (d) Stranger ; for when the Eftate is to be made to a
Stranger, the Feoffee ought to make it within convenient
Time, for he to whom the Feoffiiént is to be made, beinga

Stranger, need not make any Requeft, as the Feoffor who

is a Party, ought to do. Andin fuch Cafe, when a Stranger
1s to be enfeoffed, the Feoffee ought within convenient
Time, to require the Stranger to appoint a Time when he
will have the Feoffment made to him, and at that Time he
ought to make it; and fo the Feoffee ought to give Notice
to the Stranger, and requeft him toappointa Timeas is afore-
faid. And therewith agre¢ 44 E. 3. 9. 4. b. ¢ E. 4. 22. b. 2 E.
4. 3.b.8. 4. 2. 19 H. 6.67.b. 73.2.76. 2. Andin the Cafeof
Liutleton, fol, 82. (¢) where a Feoffment is made upon Conditi-
on that the Feoffee fhall enfeoff many, cic. there it doth not
appear that thofe who fhould be enfeoffed were Strangers, orif
they were Strangers, whether they died before the Feoffee
could enfeoft them.

And another (f) Difference was taken by fome when the
Feoffee dies, and when the Feoffor dies before any Eftate
made according to the Condition, in the one Cafe the Con-
dition is broke, and in the other not. As if A. enfeoff B. up-
on Condition that B. fhall give back the Land to 4. and his’
Wife, and to the Heirs of their two Bodies begotten, the
Remainder to C.in Fee, in this Cafe. if B. dies, the Conditi-
on is broke as is aforefaid ; butif A, dies, the Conditicn s ner

breke,
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broke, for the Feoffee hath Time during his Life if he be
not hafined by Requeft, by the Feoffor or his Hetrs, ¢#c. and’
that appears by Litt. Chap. Condit. fol. (a) 82. for in the
fame’ Cafe Lintl. faith, that if fuch Feoffee will' not make
fuch Eftate when he is reafonably fequired by them who ought

to have the Eftate by Force of the Condition, then may the:

Feoffor or his Heirs enter ; by which it appears, thatas long
as the Feoffee lives, the Condition cannot be broke by the
Death of the Feoffor ; for Lit#leton puts in his Cafe that the
Feoffor, @'c. was dead. But againft that, 18 Af. pl. ult. was
cited, where the Cafe was, That the L. (b)) Clifford held his
Barony and the Sheriffwick of Weffmorland of the King by
Grand Serjeanty 2 Capite, and the K. gave a Licence to the L.
Clifford that he might thereof enfeoff feveral Chaplains in
Fee, fo that they gave back the fame to the faid L. Clifford
and the Heirs Males of his Body, the Remainder over. The
L. Cisfford, according to the faid Licence, did enfeoff ‘the
- 'Chaplains ; and before they had made the Re-gift according-
ly, the Lord Clifferd died, his Son and Heir within Age,
and in Ward to the K. by Reafon of other Lands; and all the

8o
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faid Matter was found by Writ of Diem claufit extremum, and

returned into the Chancery ; out of which and of the Char-
« ter of Licence, a Scire facias iflued againft the faid Chaplains
if they could fay any Thing why the faid Lands fo occupied
by them in Difherifon of the Heir, and to toll' the King’s
Woardihip, fhould not be feifed into the K’s Hands ; who ap-
peared and pleaded the K’s Licence, and the Feoffment of
the L. Clifford, and fo they were the K’s Tenants by his Li-
cence ; and.as to the Re-infeoffment, it was at their Will to
doit; with that, that they were always ready to have ‘made
the Eftate to the L. Clzfford in his Life, and that he would
have it by Fine, and thereupon brought a Writ of Covenant,
and died pending the Writ; and after his Death they en-
dowed the Wife of the L. Clifford, and were always ready,
if they had the K’s Licence, to make the Re-gift to the Son
and Heir, to make the Eftate according to the Condition:’
And Judgment was given that the Tenements fhould be feifed
into the K’s Hands, and that he thonld have the Profits there-
of from the Death of the L.(/zfford. But note, Reader, (as

I conceive) the faid Judgment doth not (¢) contradi& the ()8 co. o1-2.

Opinion of Littleton, for Sadlier, who pionounced the Judg-
ment, gave two Reafons and Caufes of the faid Judgment.

1. Becaufe by the Licence of the King, which is here of
Record, and by the Office alfo returned, it appears upon
Record that the Chaplains had no other Eftate than upon
Condition.

2. That it appears by their Plea, that they had Time
in the Life of the Lord C/ifford to have performed the
Condition: The Effe@ of the firft Reafon is, torafmuch as

the
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the Land was held in Capite, and the Licence was fpecial to
enfeoff the Chaplains, fo as they gave back to the Feoffor
in Tail, ¢c. if they had made the Gift in Tail to the Lord
himfelf, they had purfued the Licence; but when the Lord
himfelf died, they could not, by Force of the faid Licence,
(which is always taken firiftly and ought to be purfued) make
the Gift to his Son: Then foralmuch (as it appears by the
2d Reafon) that they had Time in the Life of the L. Clifford
to have performed it, and the not doing of it drew a Charge
to the Heir to purchafe 2 Licence, and perhaps the K. would
never give Licence, and then the Eftate would never (with-
out Charge, and Caufe of Seifure for Want of Licence) be
made, and all that in Default of the Feoffees who had Time
to make it; and if they had purfued the Licence, they ought
to have made the Re-gift to the Lord himfelf; and therefore
it is as much as if the Feoffees had bound themfelves in a
Stat. or Recognif. which after their Feoffment would charge
the Land ; fo if they without Licence fhould give it back to
the Heir, his Lands fhould be feifed into the K’s Hands for
Alienation (z) without Licence; for this Caufe the Entry
of the Heir was lawful. And note, in the faid Cafe, that
the Feoffees in their Plea faid, That they were always ready
to have enfeoffed the Heir if they had had Licence fo to do,
by which it appears that the faid Licence did not warrant
them to make the Gitt to the Heir, ‘

Alfo it is faid in the faid Cafe by Hampton, That if the
King feife the Land, it onght to be in his own Right, and
the Heirs of the Lord Clifford difinherited ; for at that Time
he thought, as it feems, that Land held by Grand Serjeanty,
aliened without Licence, fhould be forfeited to the King ¢
For that {ee the Stat, de Prerogativa Regis, c.7. (b) de Serjean-
tiis alienatis fine licentia Regis confuevit Rex arrentare bujuf-
modi Serjeantias per rationabilem extentam inde faciendam. And
accordingly, Y have feen a Precedent, 26 E. 1., Ex. Rememo-
rat’ Domzne Regine in Scaccarin, That Land in Cheflerron, in
thé County of Warwick, and remp. E. 1. of Lands in Hadnet
in the County of Salop, were feifed and granted in Fee,
rendring Rent, by Juftices in Eyre, for Alienation without
Licence, for then Juftices in Eyre might have granted fuch
Land in Fee, rendring Rent, as a Juftice of a Foreft (which
in Effe&, as to this Purpofe, are Juftices in Eyre) at this Day
may of Lands enclofed within a Foreft without the King’s
Leave. And (c) Wilby, in 11 E.3. Quare Impedit 3. faith,
Thatif Lands held by Grand Serjeanty be aliened without
Licence, they are foifeited by the Common Law, becaufle
Service of Body cannot be transferred to another.

But note, Reader, at this Day it is without Queftion,
that Land held by Grand Serjeanty fhall not be forfeited
for Alienation wichout Licence; for if it were admitted

that



ParTIL CrOMWEL’s Cafe. 81

that they were forfeited, as Welby faid at the Com. Law, yét

it is declared contrary,and (#) remedied by the A& of 1 E. 3, (s) EN.B. 175,
¢4p. 12. by which it is provided, That whereas divers §35:{pz 550
People of the Realm complain that they are grieved by Reafon 2 Inf. és.
that Lands and Tenements held of the King in chief, (as all go]°£f§‘;; b.
which are held by Grand Serjeanty are) and aliened without 34 B 3. 15
Licence, have been held as Forfeit ; hereafter, in fuch

Cafe, areafonable Fine fhall be taken. And fo at all Times

after that Stat. when Land held by Grand Serjeanty hath been

aliened without Licence, a Fine hath been taken, and no

Seifure ever made for the Forfeiture ; Et (b) optimus legums (6)10 Co.q0.b:
interpres confuetudo. .And fo it was held M. 38 & 39 Elzz. *1oft 18

by the two Chief Juftices Pophamand Anderfon, Periam Chief '
Baron, and feveral other Juftices. And the Reafon for

which I colle&t the Land was held by Grand Serjeanty is,

firft, becaufe the Book faith, that he aliened great Part of

his Heritage, and the Sheriffwick of Weffmoreland, which is

Parcel of his Barony; and every (¢) Barony, in antient () Davise:, 63
Time, was held by Grand (d) Serjeanty. 2dly, Hampron (4)Jones 109111
there (either forgetting the Stat.of 1 E. 3. or not conceiving

it to extend to Land held by Grand Serj.) faith, That the K,

feifed in his own Right, and dif-inherited the Heirs, (fez/. If

an Eftate fhall be made without Licence) which, without

Queft. by the exprefs Letter of the A& of 1 E. 3. could not

be, if it were held 27 capite and not by Grand Serj. So it ap-

pears that the Book in 18 (¢) Af. is refolved upon other Rea- (¢) 18 AfL. ;5.
fons, and doth not oppofe the Opinion of Latr. who, without 20wz So- a. br-
Queft. had feen the faid Book. And I perceiving the Book 6Co.74.a.8Co.
in 2 H. 4. 5.b. (f) to agree with Litt. caufed Search to be made 92:0: 91 2- Co.

Lit.222.a.b.

for the Record of the faid Cafe: E¢ inter vecorda de Thefaur’ rRoll. 438.
recept’ Scaccarzi fub cuffodia Thefaur’ ¢ Camer’ remanen’ inter Q:,)n?‘g;cggg_“‘
plact’ de juratis & Aff. de ann. 1 H. 4. in Com. Devon. the dition 33. 1 Co.
Record of the faid Cafe was found ; and the Cafe was, That 5375 15C0 8
Robert French brought an Affife againft William Dean and Tho- 1 Joncs 181-
mafine his Wife, and others, of his Freehold in Chudleigh,

and the Affife was taken by Default, and a {pecial Verdi&

found, thar is to fay, Quod quidam Thomas Glafier fuit feifi-

tus de pred’ tencmentis cum_ pertinentis in eorum vifu pofitis in

dominzco fuo ut de feodo, & fic inde feifft’ exiftens cadem tene-

menta cum pertinen’ dedit'¢r conceffit quibufdam Fo. Prous ¢&

Rogero Cockfhead, babend fbi & baredibus [uis, fub conditione

quod zidem Fohannes & Rogerus zpfum Thomam ¢& pradild

Thomafinam adtunc uxorem _ipfivs Thow de eifdem tenementis

refeoffarct, habend eiflem Thome & Thomafine & .fmrefizbu:

de corporibus [uis exeuntibus, remanere reflis haredibus ipfius

Thone ; virtute cujus iidem Jobannes & Rogerus de tali fatu

- M fuerune
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fuerunt inde feifiti, & pofiea pradiflus Thomas obiit fine barede
de corpore fuo & de corpore iffius Thomafina excunt’ abfque
aliquo refeoffarment’ eifdems Thom' & Themaf. juxta conditio-
nem ' prad’ fuct, fve per ipfun Thomam in vita [ua exall,
foff cujus movtem prad” Thomafina cepit in virum pred’ Will.
Deane : Poflmodumque iidem Will. Deane ¢ Thomafina petie-
runt a prafato Jobanne & Rogero feoffamentum eidem Thomaa
fine de prad tenementis guxta conditionem pred’ fieri : Super
quo itdems Fobannes & Rogerus per quoddam feript’ fuum in-
dentatum anno 14 R. 2. concefferunt ¢ confirmaverunt prafatis
Willielmo Deane & Thomafina_pred tenementa cum pertinentiis
babend & tenend eildem Willielmo & Thomafina, ad totam
vitam ipfus Thomafine, remanere inde reflis baredibus pred’
Thow' [ecundum formam conditionis pred’ : fuper quo Fobannes
Vyen & Mariotta uxor ejus, in jure ipfius Mariotia, ut foro-
ris @& haredis pred Thoma fupponend preditt feoffamendum
gredict Will. Deane & Thomafine de tenement’ fmd’ in forma
pred fatlis fuiffe contra formam conditionis prad’ in tenements
illa intraverant, & inde prad Robertum French per cartam
Juam, &c. feoffaverunt, &c. wvirtute cujus idems Robertus in
tenementa prad’ intravity, & iidem Willielmus Deane & Tho-
mafina ipfum inde recenter amoverunt ; Et ff amotio illa diffei-
fina adjudicari debeat necne, dicunt quod ipfi omnino ignorant,
& petunt difcretzonem Fufficiar', ¢re. And Judgment was
given againft the Plaintff.

Out of this Record, I obferve four Things: Firft, That in
the fpecial Verdi& there is no Mention made at what Time
the Feoffment was made upon Condition, fo that (if the
Time were material) it might appear how long Time was
paft between the Feoffment upon Condition and the Death
of the Feoffor; and that anfwereth the Obje&ion which
fome make, That in the faid Cafe of Littleton, it fhall be
intended, that thofe to whom the Eftate by the Condition
fhould be made, died prefently, fo that the Feoffees had not
convenient Time to make the Eftate according to the Con-
dition; for if the Law thould be fuch, then the Time would
be material, and by Confequence, the Verdi&, which found
no Time, was imperfed, upon which no Judgment could be
given. But the contrary appears by the faid Book of (2) 2
H. 4.5. b. for there it appears, that by the Advice of all the
Judges, Judgment was given againft the Plaintiff, by which
it appears, that the Death of the Feoffor, at what Time fo-
ever it be, is no Breach of the Condition, if no Requeft
were made by him, for fo it appears by the faid Record.

Secondly, That the Feoffees need not make the Eftate
either to the Feoffor in his Life, or to any otherafter his Death,
until Requeft made, and theref, the 2d Husb, and his Wife made

2 - ~ a-Requef,
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a Requeft, as it is exprefly found by the Aflife.

Thirdly, That although by the Law the Eftate made to (a) Co.Lit. 210
the Wife for her Life ought to have been without () Im- J; ki 3& 352
peachment of Wafte, as appears by Litleton, fol. 82. and
that the Wife is Covert, and it trencheth to her Prejudice;

. yet forafmuch as it was the Folly of the Wife, being fole,

to take fuch a Husband who would accept of fuch Eftate;

and alfo becaufe the Eftate for Life is the Subftance of the

Eftate which fhould be made by the Feoffee, and the Privi-

ledge to be without (b)) Impeachment of Wafte, is a Thing (5)2Co, 23.a:
collateral, and only forthe Benefit (of the Heir) of the Hus- 732 3?’:-’&3}
band and Wife, and the omitting of it being for the Benefit #.b. 3. b.

of the Heir of the Feoffor, is not any Breach of the Condi- I RO Rer: e
tion to give him Caufe of Re-entry, for then the Wife would moor 18, 217,
lofe her Eftate alfo, which would not be reafonable. 3o 2 1o Sgse

Fourthly, That although the moft fure Way had been that 193, 194, 155.
the Eftate fhould be made to the Wife alone, yet the Eftate L35 2%; 27*
being made (¢) to the fecond Husband and the Wife, for Dyer47. pl. 11:
the Life of the Wife, it is no Breach of the Condition, for gl,'f,‘f"};:f:;;."
none is prejudiced thereby ; And if the Eftate had been made 2 Rol. 833, Heeld
only to the Wife, the Husband would have had as much 75 &L
Power and Benefit as he now hath, and therefore it is allb.s0. .

" one in Subflance and Effect.

. M2 Binc-
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Ejx&inent.

PaA x{r 1.

BinguaMs Cafe.
Mich. Term. 41 & 43 Eliz.
Rot. 144

In the King’s Bench.

Dorfet. . Emorandum, That at another time, that isto
© o AVA Gy, Eafter Term laft paft, before the Lady
theé Queen at Weflminfler, came George Stroud, Ef7; by Simon,

“- Spatchurft his Attorney, and brought here in the Court of the

faid Lady the Queen, his Bill againft Ralph Horfey, Xnt.

Richard Veal, and Edward Goory Gent. in the Cuftody of the

Marfball, &c. of a Plea of Trefpafs and Eje&ment of him

out his Farm: And thereare Pledges of Suit, thatis to fay,

Fobn Doo, and Richard Roo, which Bill followeth in thefe

Words. . Dorfet. [[. George Stroud, Efq; complaineth of Ralph

Hor fey, Kt. Richard Veal, and Edward Goor, in Cuftody of the

Marfbal of the Mar[balfea of the Lady the Queen, before

the Queen herfelf being; for that, That is to fay, That
whereas one William Albert the 7th Day of April, in the 41#

Year of the Reign of the Lady the .now. Queen, at Melcum

in the County aforefaid, had demifed, granted, and to Farm
letten to the aforefaid George, one Mefluage, 120 Acres of
Lands, 40 Acresof Meadow, 200 Acres of Pafture, and 100
Acres of Furze and Heath, with the Appurtenances, in
Melcum aforefaid, in the County aforefaid ; 'To have and to
hold the Tenements aforefaid with the Appurtenances, unto
the faid George, and his Affigns, from the Feaft of the An<
nunciatzon of %a Bleffed Lady the Virgin Mary, then laft
paft, until the'End and Term of 6 Years and a Half of a
Year, from thence next enfuing fully to be compleated and
ended: By Virtue of which Demife the faid George into
the Tenements aforefaid with the Appurtenances entred,
and was thereof poflefled, until' the atorefaid Ralph Horfey,
Rechard Veal, and Edward Goor, afterward, thatis to fay, the
11th Day of April in the 41ff Year aforefaid, with Force
and Arms, ¢, into the Tenements aforefaid, with the Ap-
purtenances, upon the Pofleflion of the faid George, thereof
did
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did enter, and the faid George from his Farm aforefaid,
thereout (his Term aforefaid not being ended) did eje&,
¢xpel, aud amove, and the faid George from his Pofleffion
thereof, did hold out, and do yet hold -out, and other harms
did unto him againft the Peace of the faid Lady the Queen,
to his Damage of 100 Pound, and thereof he bringeth Suit,
@c. And now at this day, that is to fay, Tuefdsy next af-
ter 8 Days of St. Michael, in this Term, until which Day the
aforefaid Ralgh Horfey, Richard Veal, and Edward Goor, had
Licence toimparl to the faid Bill, and then to anfwer, &.
before the Lady the Queen at Weftminfler, come as well the
faid George Stroud, by his Attorney aforefaid, as the aforefaid
Ralph Horfey, Richard Veal, and Edward Goor, by Fames Hyde
their Attorney, and the faid Ralph, Richard, and Edward,
defend the Force and Injury, when, ¢ and fay, That
they are not thereof guilty : And upon that put themfelves
upon the Country, and the aforefaid George Stroud likewife,
&c. Therefore let a Jury thereof come before the faid Lady
the Queen at Weffminfler, upon Wednefdsy next after 8
Days of St. Hillary, and who neither, ¢ ¢. to recognize, ¢c.
Becaufe as well, ¢&c. The fame Day is given to the Parties
here, ¢c. fl. Afterwards Progefs was continued between the
parties aforefaid, of the Plea aforefaid, by Juries put be-
tween the Parties aforefaid, in refpit, before the faid Lady
the Queen, at Weflminfler, until Wednefday next after 18
. Days of Eaffer, unlefs firft the Juftices of the Lady the Queen
to take Affifesin the faid County, fhall firft upon Monday the
three Weeks of Lent at Dorcheffer in the County aforefaid,
by the Form of the Statute, @'c. come for default of Jurors,
¢r'c. At which Wednefday, before the Lady the Queen at Weff-
minfler came the Parties aforefaid, by their Attorneps afore~
faid, And the aforefaid Juftices of Affife, before whom, ¢c.
fent thither their Record before them, had, in thefe Words,
to wit. Afterwards, the Day and Place within contained
before Thomas Walmfley one of the Juftices of the Lady the
Quicen of the Bench, and Edward Fennes one of the Juftices
of the faid Lady the Queen, of Pleas before the Queen her-
felf, holden Afligned, Juftices of the faid Lady the Queen
to take Affifes in the County of Dorfer afligned, by the
Form of the Statute, ¢#c. came as well the within named
George Stroud, Efq; by Thomas Clayton his Attorney, as the
within named Ralph Hor fey, Kt. Richard Veal,and Edward Goor
by Henry Collier their Attorney, and the Jurors of the Jury,
whereof within mention is made, fome of them appeared,
and fome of them did not appear as it appeareth in the Pan-
nel, @ and fome of the Jurors now appearing, that is to
fay,Richard Ham, Thomas Toomer, Jobn Burt, Henry Harbyn
Gentleman, Fobn Toung Gentleman, Fobn Butler Gentleman,
William Withington, Fohn Payn, and Chriflopher Dolling in the
Jury aforefaid are Sworn: And fome of the faid Jurors now
appearing, that is to fay, Thomas Keate, Edward Carter

M3 Robert
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Robert Chippe, Henry Squib, and George Frome, becanfe they
between the Parties aforefaid are found to be fufpicious,
from the Pannel aforefaid they were utterly drawn out;
and becaufe the reft of the Jurors of the faid Jury did not
appear, therefore others of the Standers by, by the Sheriff
aforefaid, to that being chofen at the Requeft of the faid
George Stroudy and by the Command of the Juftices aforefaid,
were of new put, whofe Names to the Pannel within written
are filed according to the Form of the Statute in fuch Cafe
thereof late made and provided, and the Jurors fo new put,
that is to fay, Clement Fay, Nicholas Brown, and Thomas
Eyres, being called, likewife appeared, who to fay the Truth
of the Marters within contained, together with the other
Jurors aforefaid, firft impanelled being chofen, tried and

fworn, fay upon their Oath aforefaid, that the Tenement
within written in which it is fuppofed the Trefpafs and
Eje@ment within written to be done, are, and Time whereof
the Memory of Men is not to the contrary, were Parcel of the
Manor of Nether Melcum, otherwife called Melcum Bingham,
with the Appurtenances. and that the faid Manor of Nether
Melcum otherwife Melcum-Bingham, with the Appurtenances
whereof, ¢7c. lieth within the Parith of Melcum in the County
aforefaid and that before the Time within written in which the
TrefpafsandEje&tment within written was fuppofed to be done,
one Robert Bingham the Elder, was feifed of the aforefaid
Manor of Nether Melcum, othexwife Melcum Bingham with the
Appurtenances whereof, ¢#c. in his Demefne as of Fee,and fo
thereof feifed, held the faid Manor with the Appurtenances,
of one Fobn Horfey, Kt.as of his Manor of Melcwm other-
wife Hor [eys Melcum, otherwife Sturges Melcum, in the Coun-
ty aforefaid by Knight's, Service, that is to fay, by Homage
and Fealty, and Efcuage to the Lady the Queen of 40 Shil-
lings, when it fhould happen 2 Shillings, and for more more,
and lefs lefs, @c. and the faid Robert Bingham being fo feifed,
before the Time within written, in which, @c. that is to
fay, the Morrow of the Holy Trnity, in the 12th Year of the
Reignof the faid Lady the now Queen, a Fine was levied in
the Court of the faid Lady the Queen, at Zeffminfler in the
County of Middlefex, before Fames Dyer, Richard Wefton,
Richard Harper, then Juftices of the faid Lady the Queen of the
Bench, and other the Queen’s Faithtul People then prefent,
between Thomas Buckley and Henry Gawen Gentlemen, Plain-
tiffs, and the faid Robert Bingham the Elder, Deforceant of
the Manor of Nether Melcum, otherwife Melcum Bingham
aforefaid, with the Appurtenances, whereof, @&c. by the
Names of the Manor of Nether Melcum, otherwife Melcum
Bingham aforefaid, with the Appurtenances, and five Mef-
fuages, four Tofts, four Barns, five Gardens, two Orchards,
120 Acres of Land, 30 Acres of Meadow, 300 Acres of Pafture,
8 Acres of Wood, and 20 Acres of Furze and Heath, with
the Appurtenances in Nether Meloum otherwife Binghawm's
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Melcum, whereupon a Plea of Covenant was between them
in the faid Court, thatis to fay, That the faid Robert Bing-
bam did acknowledge the faid Manor and Tenements with
the Appurtenances to be the Right of the faid Thomas Buck-
ley, as that with the faid Thomas Buckley and Henry Gawen,
had of the Gift of the faid Robert Bingham, and then That
releafed and quit claimed for him and his Heirs, to the faid
Themas Buckley and Henry Gawen, and the Heirs of the faid
Thomas for ever: And afterwards the faid Robert Bingham
gl;anted for him and his Heirs, that they would warrant to
the {aid Thomas Buckley and Henry Gawen,and +~ the Heirs of
the faid Thomas, the aforefaid Manor and 1'enements with the
Appurtenances againft all Men for ever, the Tenor of which
Fine followeth in thefe Words : f. Dorfet: I This is a final
concord made in the Court of the Lady the Queen at Weff-
minfler in the Morrow of the Holy Frinity, in the Year of
the, Reign of Elizabeth by the Grace of God of England,
France and Ireland, Queen, Defender of the Faith, &. from
the Conqueft, the 12th, before Fames Dyer; Richard Wefton,
and Richard Harper, Juftices, and other the Queen’s faithful
People there prefent, between Thomas Buckley, and Henry
Gawen, Gentlemen, Plaintiffs, and Robert Bingham, Efq;
Deforceant of the Manor of Nether Melcum otherwife Bing-
bam Melcum, with the Appurtenances, and of § Meffuages,
4 Tofts, 4 Barns, 5 Gardens, 2 Orchards, 120 Acres of
Land, 30 Acres of Meadow, 100 Acres of Pafture, 8 Acres
of Wood, and 20 Acres of Furz and Heath in Nether Mel-
cum, otherwife Bingham's Melcum, whereupon a Plea of Cove-
nant was between them in the faid Court, that is to fay,
that the faid Robert acknowleged the aforefaid Manor and Te-
nements with the Appurtenances to be the Right of the
faid Thomas, and thofe which the faid Thomas and Henry
had of the Gift of the aforefaid Robert, and the fame re-
leafed and quit-claimed for him and his Heirs, to the faid
Thomas and Henry, and the Heirsof the faid Thomas for ever,
And farther the faid Robert granteth for him and his Heirs
that they warrant to the aforefaid Thomas and Henry, and
to the Heirs of the faid Thomas, the aforefaid Manor and
Tenements withthe Appurtenances againﬁ all Men for ever ;
and for this Recognition, Remiffion, and quit-claim, War«
ranty, Fine and Concord the faid Thomas and Henry give to
the faid Robert 150 Pound Sterling, which faid’ Fine of the
Manor and Tenements aforefaid, whereof, & in Form,
aforefaid levied, was had and levied, to the Ufe of thefaid
Robert Bingham the Elder, and Fane his Wife, and the Heirs
of the faid Robert for ever, by Virtue whereof, and by Force
of a certain A& of Parliament of transferring of Ufes into
Poflefiion, made at Weffminfler in the 27th Year of the Reign
of the late King Henry, the 8th of England, ¢c. made and
?rovided, the faid Robert Bingham the Elder and Fane were

feifed of the Manor of MNether Melcum othexwife Bingham's
, Mg T T Melcuns
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Melcum aforefaid with the Appurtenances whereof, ¢fc, that
is to fay, to the faid Robert and Fane, and the Heirs of the
aforefaid” Robert for ever, And the faid Jurors farther fay,
upon their Qath aforefaid, that the faid Robert Bingham the
Elder then was feifed in his Demefn as of Fee, of and in the
Manor, Landsand Tenements called Woslcomb-Binghams, fituate
and being in Toller Porcorum in the faid County-of Durfet, and
the faid Robert fo of the Manor and the faid Tenements, and
of the afotefaid Manor of Nether Melcum otherwife Melcum
Binghams with the Appurtenances whereof, &c. being feifed,
a Fine was levied in the Court of the faid Lady the Queen
that now is, at Weffminfler atorefaid, before the within writ-
ten Time in which, @, That is to fay, in the Morrow of
the Holy Trinity in the 20th Year of the Reign of the faid
Lady the now Queen before Fames Dyer, Roger Manhood,
Robert Mbounfon, and Thomas Mead, then Juftices of the
faid Lady the Queen of the Bench, and other of the faid
Lady the Queen’s faithful People then prefent; between
Richard Rogers, Knight, Nicholas Turbervile, and Fobn Wil-
lzams, Efquires, then Plaintiffs, and the aforefaid Robert Bing-
ham the Elder, Efq; then Deforceant of the faid Manor of
Nether Melcum, otherwife Melcwm Binghams, whereof, e,
and of the faid Manor of Woolcomb Binghams with the Ap-
purtenances, by the Names of the Manors of Melcum Bing-
bam and Woolcomb Bingham, with the Appurtenances, as allo
of 6 Mefluages, 2 Tofts, 1300 Acres of Lands, 300 Acres of
Meadow, 5o Acresof Pafture, 20 Acres of Wood, and 1ooo
Acres of Furz and Heath, with the Appurtenances, in Ne-
ther Melcum, Toller Porcorum, Maypouder, and Hafelberry
Brion in the County of Dorfet, and of 8 Meffuages, 3 Tofts,
6 Gardens, 1000 Acres of Land, 100 Acres of Meadow, 300
Acres of Pafture, 300 Acres of Furz and Heath with the
Appurtenances in Codford, Mary Codford, Peter Afbton, Geffery
Burdchalk, Alderbury, Eaft Grimflead and Weft Grimflead in the
County of Wilts, whereupon a Plea of Covenant was fum-
moned between them in the faid Court, Thatis to fay, that
the faid Robert Bingham the Elder, acknowledged the faid
Manors and Tenements, with the Appurtenances, to be the
Right of the faid Richard Rogers as thofe which the faid
Richard Rogers, Nicholas Turbervile and Fobn Williams, had
of the Giff of the faid Robert Bingham, and Releafed and
Quit-claimed from him and his Heirs, to the faid Richard
Rogers, Nicholas Turbervile and Fobn Williams, and the Heirs
of the faid Richard Rogers for ever. And further the faid
Robers Bingham granted for him and his Heirs, that they
fhould Warrant to the aforefaid Richard Rogers, Nicholas
Turbervile and Fobn Williams, and to the Heirs of the faid
Richard Rogers, the aforefaid Manors and Tenements with the
Apurtenances againft the faid Robert Bingham and his Heirs
forever ; the Tenor of which Fine followeth in thefe Words. {T.
This is the final Concord made in the Court of the Lady

‘ [ the
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the Queen at Weftminffer in the Morrow of the Holy Trinity,
in the Year of the Reign of Eliz, by the Grace of God of
England, France, and Ireland, Queen, Defender of the Faith,
¢c. from the Conqueft the 20th, before Fames Dyer, Roger
Munwood, Robert Mounfon, and Thomas Meade Juftices, and
other of the Lady the Queen’s faithful People then and there
prefent, between Richard Rogers, Knt. Nicholas Turburvile,
Efq; and Fobn Williams, Efq; Complainants, and Rober: Bing-
bam the Elder, Efq, Deforceant of the Manors of Melcum
Bingham, and Woolcomb Bingham, with the Appurtenances, as
alfo of 6 Mefluages, 2 Tofts, 1300 Acres of Land, 300 Acres
of Meadow, 50 Acres of Pafture, 20 Acres of Wood, and
1000 Acres of Furz and Heath, with the Appurtenances, in
Nether-Melcum, Toller Porcornm, Maypowder, and Hafelberry
Bayan, in the County of Dorfet,and of 8 Mefluages, 3 Tofts,
6 Gardens, 1000 Acres of Land, 100 Acres of Meadow, 300
Acres of Pafture, and 300 Acres of Furz and Heath, with
the Appurtenances, in Codford, Mary Codford, Peter Afbton,
Gyfford Burdchalke, Alderbury, Eaft Grimfiead,and Weft Grins-
Jead, in the County of Wilts, whereof a Plea of Covenant
was fumimoned between them in the faid Court, that is to
fay, That the faid Robert acknowleged the Manors and Tene-
ments aforefaid with the Appurtenances, to be the Right of
the faid Richard, as thofe which the fame Richard, Nicholas,
and Fobn, had of the Gift of the faid Robert, and thofe re-
leafed, and quit-claimed from him and his Heirs to the
{aid Richard, Nicholas, and Jokn, and to the Heirs of the
faid Richard the aforefaid Manors and Tenements, with
the Appurtenances, againft the faid Robert and his Heirs
And farther the faid Robers granted for him and his Heirs
that they warrant to the faid Richard, Nicholas, and Fobn,
and to the Heirs of the faid Richsrd the aforefaid Manors
and Tenements with the Appurtenances, againit the faid
Robert and his Heirs for ever. And for this Recognition,
Releafe, Quit-claim, Warranty, Fine and Concord, the fame
Richard, Nicholas,and Fobn, gave to the faid Roberz 826 Pound
Sterling: Which fine aforefaid levied and had, was levied
. of the aforefaid Manor of Nether Melcam otherwife Melcum
Bingham, with the Appurtenances whereof, &c. to the Ufe
of the faid Robert Bingham the Elder, for the Term of his
Life, and after his Deceafe, then to the Ufe of the aforefaid
Robert Bingham then Son and Heir apparent of the faid Robert
Bingham the Elder, and the Heirs of his Body, upon the
Body of Ann then Wife of the faid Rober? Bingham the Sonto
be begotten: And for Defaultof fuch Iflue, to the Ufe of
the right Heirs of the aforefaid Robert Bingham the Elder
for ever : And of the aforefaid Manor and Tenements called
Woolcum Binghams, with the Appurtenances, to the Ufe of
the f2id Robert Bingham the Son, and the aforefaid A2s and
the Heirs of the Body of the faid Robers Bingham the Son
upon the Body of the aforefaid Ana lawfully to be begottena
‘ o T T T . an
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and for Default of fuch Iffue, to the Ufe of the right Heirs
of the aforefaid Robert Bingham the Elder for ever; By Vir.
tue of which Fine, and by Force of the aforefaid A& of Par-
liament, of transferring Ufes into Pofleflion, madeand pro-
vided, the aforefaid Robert Bingham the Elder, was feifed
of the aforefaid Manor of Nether Melcum, otherwife Melcum
Binghams, with the Appurtenances, whereof, . in his De’
mefn as of Freehold, for the Term of his Life, the Remain.
der thereof to the faid Robert Bingham the Younger in Fee
Tail, that is to fay, to. him and to the Heirs of his Body
to be begotten upon the Body of the faid Ann, the Re-
mainder to the Right Heirs of the faid Robers Bingham the
Elder for ever: And befides, the faid Robert Bingham the
Younger, and Azn his Wife, were feifed of the faid Manor,
Lands and Tenements, called Woolcomh Binghams, with the
‘Appurtenances, that is to fay, to the aforefaid Robert Bing-
bam the Younger, in his Demefn, as of Fee Tail, that is to
fay, to him and the Heirs of his Body upon the Body of
the faid Azn his Wife lawfully to be begotten; and to the
aforefaid Anz in her Demefn asof Freehold for the Term of
ber Life, the Remainder thereof to the Right Heirs of the
faid . Robert Bingham the Elder for ever: And the Jurors
aforefaid, fay upon their Oath aforefaid, that at the Time
of the Levying of the faid laft recited Fine, by the faid
Robert Bingham the Elder, in Form aforefaid had, the faid
Fobn Horfegy was feifed of the aforefaid Manor of Over-Mel-
cum, otherwife Horfeps Melcum, otherwife Sturges Melcum,
with the Appurtenances, in his Demefn as of Fee, and the
Yaid Jobn Horfey fo thereof being feifed, a Fine was levied
in the Court of the faid Lady the Queen that now is, at
the Caftle at Hertford, in the County of Heriford after, and
before the within written Time in which, @%. that is to
fay, in the Morrow of All-Souls, in the 24th Year of the
Reign of the faid Lady the now Queen, before Edmund An-
derfon, Thomas Meade, Francis Windham, and William Periam,
then Juftices of the faid Lady the Queen, of the Bench, and
other of the faid Lady the Queen’s faithful People then there
prefent, between Henry Vifcount Bindon, Richard Rogers, Kt.
Henry Afbley, Kt, Thomas Hayward, George Trenchard, Fobn
Strange-ways, Fobn Williams, Richard Watkins, Thomas Mule
ltns, Henry Coker, Edward St. Kerke, Fobn Fitz-Fames, and
Grorge Gilbert, Efquires, then Plaintiffs, and the faid Fobs
Hor/e)v, Kt. then Deforceant of the faid Manor of Owver«
Melcum, otherwife Horfeys Melcum, otherwife Sturges Melcum,
with the Appurtenances, by the Nam-s of the Manors of
Clyfion, Malanke, Thorneford, Nether Crompton, Bradford,
Sherborne, Wyke, Hor fcys Melcum, otherwife Sturges Melcum,
with the Appurtenances, and 250 Mefluages, 100 Tofts, 10
Mills, 10 Dovehoufes; 3000 Acres of Lands, 2000 Acres
of Meadow, 5507 Acres of Pafture, 1000 Acres of Wood,
3000 Acres of Furz and Heath, and 10 Pound Rent, 'wi}tlh

the
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the Appurtenances in Yestmifler, Ryme-intrinfeca, Thorneford,
Bradford, Beere-Hacket, Shirborn, Dillington, Nether-Cromp-
ton, Over-Crompton, Long-Burton, Oburne, Heyden, Up-Mel-
cum, Nether-Melcum, Chefelborn, Buckland, Plufbe, Maypow-
der, Mylton, otherwife Midleton, and Helton, and the Re&ory
of Bradford, with the Appurtenances,, asalfo of the Advow-
fon of the Churches of Melcombe, Nether-Melcombe, Clyfion,
Malank, Thorneford, Nether-Crompton, and Bradford, in the
County of Dor{et. And of the Manors of Horfey, and Peig-
mes with the Appurtunances, and 20 Meffuages, 6 Tofts, 2
Mills, 2 Dovehoufes, 1000 Acres of Land, 600 Acres of
Meadow, 1200 Acres of Pafture, 40 Acres of Wood, 1000
Acres of F'urz and Heath, and 40 Shillings Rent, with the
Appurtenances in Bridgwater, Chilton, Bough, Stafford, Ber=
wick, Wefon, Baudrip, Feryton, Chedfey, Wewmbdon and Can-
mington, in the County of Somerfer. Whereupon a Plea
of Covenant was fummoned between them in the fame
Court, That is to fay, That the faid Fohz Horfey acknow-
ledged the aforefaid Manors, Re&ories, Tenements, and

Hereditaments, with the Appurtenances, and the Advow- -

fons aforefaid, to be the Right of the faid Vifcount, as thofe,
which the faid Vifcount, Rachard Rogers, Henry Afbley, Tho«
mas Howard, George Trenchard, Fobn Strange-ways, Fobn
Williams, Richard Watkins, Thomas Mullens, Henry Coker,
Edward St. Kerke, Jobn Fitz-Fames, and George Gilbert, had
of the Gift of the faid Fohn Horfey,and thofe releafed and
quit-claimed for him and his Heirs, to the faid Vifcount,
Kickard Rogers, Henry Afbley, Thomas Howard, George Tren-
chard, Fobn Strangeways, Jobn Williams, Richard Watkins,
Thomas Mullens, Henry Coker, Edward St. Kerke, Fobn Fitz-
James, and George Gilbert, and to the Heirs of the faid Vif-
count for ever. "And further, the faid Fobn Horfey granted
for him and his Heirs, that they warrant to the aforefaid
Vifcount, Richard Rogers, Henry Afbley, Thomas Howerd,
George Trenchard, Fohn Strangeways, Fobn Williams, Richard
Watkins, Thomas Mullens, Henry Coker, Edward St. Kerke,
Fobn Futz-Fames, and George Gilbert, and to the Heirs of the
faid Vifcount, the atorefaid Manors, Re&ories, Tenements,
and Hereditaments, with the Appurtenances, and the Ad-
vowfon aforefaid, againft all Men for ever; the Tenor of
which Fine followeth in thefe Words. fl. This is a final
Concord, made in the Court of the Lady the Queen, at the
Caflle of Herzford, in the Morrow of Al/-Souls, in the 24th

Year of the Reign of Elizabeth by the Grace of God, of

England, France, and Ireland Queen, Defender of the Faith,
&c., from the Conqueft, ¢ c.before Edmond Anderfon, Kt, Tho-
mas Mead, Francis Windbam, and William Peruam Juflices,
and other of the Queen’s faithful People then there pre-
fent : Between Henry Vifcount Byndon, Richard Ro ers, Kt.
Henry Afbley, Kt. Thomas Howard, Elq; George Trencha-d,
Efq; Jobn Strangeways, Elq; Fibn Williams, Efq; Rickard
‘ T T Wathins,
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Watkins, E{q; Thomas Mullens, Efq; Henry Coker, Efq; Ed=
ward St. Kerke, Efg; Fobn Fiz-Fames, E{q; and George Gil-
bert, Eiq; Plaintiffs, and Fobn Horfey, Kt. Deforcient, of the
Manors of Clyfton, Malanke, Thorneford, Nether-Comgpton,
Bradford, Sherborn, Wyke, Horfeys-Melcomb, otherwife Stuwges
Melcomb, with the Appurtenances, and of 250 Mefluages,
100 Tofts, 10 Mills, 10 Dove-houfes, 3000 Acres of Land,
2000 Acres of Meadow, 5000 Acres of Furz and Heath,
and 10 Pound Rent with the Appurtenances in Zettminfler,
Ryme-intrinféca, Thorneford, Bradford, Beer-Hacket, Sherborn,
Lzllington, Nether-Compton, Over-Compton, Long-Burton, Oburne,
Huyden, Up-Melcombe, Nether-Melconibe, Chafelborne, Bucks
land, Plufbe, Maypowder, Mylton, otherwife Midleton, and
Helron. "And of the Redory of Bradford, with the Appur~
tenances, as alfo of the Advowfons of the Churches of ];;43[-'
combey Nether-Melcombe, Clyfion, Malapke, Thorneford, Ne-
ther-Compron, and Bradford in the County of Dorfet: And of
the Manor of Hirfey and Piegnes with the Appurtenances:
And of 20 Mefluages, 6 Tofts, 2 Mills, 2 Dove-houfes, 1003
Acres of Lands, 600 Acres of Meadow, 1200 Acres of Pafture,
40 Acres of Wood, 1000 Acres of Furz and Heath, and 40
Shillings Rent, with the Appurtenances,in Bridgwater, Chil-
ton, Bough, Styford, Berwick, Weflon, Bandrip, Peryton, Ched-
Sey, Wembdon, and Cannington, in the County of Somerfer :
Whereupon a Plea of Covenant was fummoned between them
in the faid Court, Thatis to fay, That the faid Fohn Horfey,
acknowledged the aforefaid Manors, Re&ories, Tenements,
and Rents, with the Appurtenances, and the Advowfons
aforefaid, to be the Right of the faid Vifcount, as thofe which
he the faid Vifcount, Rich. Hen. Tho. George, Fob. Strange-
ways, John Williams, Rich. Tho. Henry, Edward, Jobn, Fiiz-
Fames, and George, have of the Guift of the aforefaid Fobs
Horfey, and then releafed and quit-claimed from him and
his Heirs, to the aforefaid Vifcount, Richard, Henry, Thomas,
George, Fobn Strange-wayes, Fohn Williams, Richard, Thomas,
Henry, Edward, Fobn Fitz-Fames, and George, and to the
Heirs of the faid Vifcount, for ever. And befides the faid
Jobn Horfey granted for him and his Heirs, That they war-
vant to the faid Vifcount, Richerd, Henry, Thomas, George,
Fohn Sirange-ways, Fobn Williams, Richard, Thomass, Henry,
Edward, Fohn Fitz-Fames, and George, and to the Heirs of
the faid Vifcount, the aforefaid Manors, Re&ories, Tenements,
and Rents, with the Appurtenances, and the Advowfon afore-
faid, againft all Men for ever. And for this Recognition,
Releafe, Quit-claim, Warranty, Fine, and Concord, the faid
Vifcount, Richard, Henry, Thomas, George, Fohn Strange-
wayes, fobn Williams, Richard, Thomas, Henry, Fobn
Fitz-Fames, and George, gave to the aforefaid Fohn' Hor-
Jey 2680 Pounds Sterling: Which Fine aforefaid, in Form
aforefaid levied and had, was levied of the Manorand Tene-
ments called Ouer-Meleombe, otherwile Horfey's-Melcompe,
S T T otherwife
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otherwife Siurnges-Melcombe, with the Appurtenances, to the
Ufe of the faid Jobn Horfey, and the Heirs Males of the
Body of the faid Jobn Hor fey lawfully begotten, and for de-
fault of fuch Hiue, to the Ufe of Edith, now Wife-of the
faid Ralph Horfey, for the Term of her Life, and after the
Deceafe of the faid Edith, to the Ufe of the aforefaid Relph
Horfey and the Heirs Males of his Body lawfully begotten ; and
for Defaule of fuch Iffue, to the Ufe of Fafper Horfey, Brother
of the faid Ralph Hor fey,and the Heirs Males of his Bndy law-
fully begotten,and for Default of fuch Iffue, to the Ufe of the
right Heirs of the aforefaid Fohn Horfey for ever ; by Virtue of
which, and of the aforefaid A& of Parliament of Transferring
of Ufes into Pofleflion made and provided, theaforefaid Fobn
Horfey was feifed of the aforefzid Marnor and Tenements;
called Over-Melcombe, otherwife Horfey's-Melcombe, other-
wife -Sturges-Melcombe, with the Appurtenances, in his De-
mefn as of Fee Tail, that is to fay, to him and the Heirs
Males of his Body lawfully begotten, the Remainder thereof
to the aforefaid Edith, for the Term of her Life, the Re-
mainder thereof to the atorefaid Ra/ph Horfey in Fee Thail,
that is to fay, to him and the Heirs Males of his Body law-
fully begotten, the Remainder thereof to the aforefaid Fafper
Hpyr fey in Fee Tail, that is to fay, tohim and the Heirs Males
of his Body lawfully begotten, the Remainder over to the
right Heirs of the faid Fohn Horfey for ever, And the Jurors
aforefaid, fay upon their Oath aforefaid, that afterwards,
and before the within written Time, in which, ¢ that is
to fay, the 20th Day of Fanuary,in the 29th Year of the Reign
of the faid Lady the now Queen, The aforefaid Robert
Bingham the Younger, and Ann,at Melcombe aforefaid, had
HTue between them lawfully begotten, Richard Bingham Son
and Heir apparent of the faid Reb. Bingham the Younger:
And that the aforefaid Robert Bingham and Ann, of the faid
Manors, Lands and Tenements, called Woolcombe Binghams,
{0 as before is faid, being fo feifed, the Remainder thereof in
Form aforefaid expe&tant ; and the faid Robert Bingham the
Elder, and Fane his Wife, fo as before is faid, of the
aforefaid Manor of Nether-Melcom, otherwife Melcum-
Bingham, with the Appurtenances, whereof, ¢r. being feif-
ed, of the Manor thereof, to the aforefaid Robert Bingham
the Younger, and the Heirs of his Body, upon the Body of
the faid Ann lawfully begotten, the Remainder thereof to
the right Heirs of the faid Robert Bingham the Elder ex-
pe@ant, the faid Robert Bingham the Younger, afterwards,
and before the Time within written, in which, &, that is
to 7y, the 11th Day of November, in the 3oth Year of the

Reign of the faid Lady the now Queen, at Melcombe afore-

faid, died of fuch Eftate of and in the Premiffes as aforefaid,
feifed, And the faid Ann did furvive him, and held her-
felf in the Manor aforefaid, and Tenements called Wol-

combe Binghams, and was therefore fole feifed in her Demefn
as

!
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as of Frechold, for the Term of her Life, by right, of Sur-
vivor, and that after the Death of the faid Robert Binghams
the Younger, the Remainder of the aforefaid Manor of
Nether-Melcum, otherwife Melcum-Bingbam, with thie Appur-
tenances, whereof, ¢#c. in Fee Tail defcended to the faid
Richard Bingham, as Son and Heir of the Body of the faid
Robert Bingham the Younger, upon the Body of the faid A#nn
begotten ; the faid Richard Bingham at the Time of the Death
ef the aforefaid Robert Bingbam the Younger, his Father,
Eeing within Age, that is to fay, of the Age of one Year
and nine Months, and no more; And that the faid Anzn
of the aforefaid Manor and Tenements, called Wolcombe Bing-
bams in Form aforefaid being feifed, And the faid Robert
Bingham the Elder,and Fanehis Wife, of the aforefaid Manog
of Nether-Melcum, othexwife Melcombe Binghams, with the
Appurtenances, whereof, @c. in Form aforefaid being feifed,
the Remainder thereof in Form aforefaid expefant, the faid
Ann aftetwards, and before the within written Time in
which ¢, at Melcombe aforefaid, took to Hufband one Johz- -
Stroud, Efg; And the Jurors aforefaid fay upon their Oath
aforefaid, That at the Time of the Death of the faid Ro~
bert Bingham the Younger, and before the within written
Time in which, @c. 'Lhe aforefaid Fohn Horfey was feifed
of the f2id Manor, of Over-Melcum, otherwife Hor fey's-Mel-
cum, otherwife Sturges-Melcwm with the Appurtenances in
his Demefn as of Fee Tail) that is to fay, to him and
the Heirs Males of his Body lawfully begotten, the Remain-
der thereof over, in Form aforefaid expe®ing. And the
faid Fobn Horfey {o thereof being feifed, one Fobn Popham,
Knt. Chief Juftice of the faid Lady the Queen of Pleas, be-
fore the Queen herfelf to be held affigned, by the Name of
Jobn Popham, Efq; George Trenchard, Eiq; and Edward
Gorge, Efq; before the within written Time in which, @
that is to fay, the 26th Day of AMarch, in the 31ft Year of
the faid Lady the now Queen, out of the Court of Chancery
of the faid Lady the Queen, at Wefiminfler in the County
of Middlefex then being, fued forth a certain Writ of the
faid Lady the Queen of Entry, upon a Diffeifin in the Poft
againft the faid Fobz Horfey, then Tenant of the Freehold
of the faid Manor, of Ower-Melcum, otherwife Sturges-
Melcwm, with the Appurtenances of the faid Manor, -
by the Name of the Manor of Horfeys-Melcum otherwife
Sturges-Melcums  with the Appurtenances; and 10 Mef-
fuages, 300 Acres of Land, 200 Acres of Meadow,
5000 Acres of Pafture, 300 Acres of Wood, and 300
Acres of Furz and Heath, with the Appurtenances in Hor«
]‘?J-Melmm, otherwife Sturgis-Melcvm, to the then Sheriffs,
of the aforefaid County of Dorfet dire®ted, by which Writ,
the faid Lady the now Queen, to the then Sheriff of Dorfet
commanded, that the faid then Sheriff {hould command the
faid Fobn Horfey, that juftly and without Delay, he fhould

T render
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render to the faid Fobz Popham; George Trenchard, and Edward
Gorge, the faid Manor of Horfeys-Melcum, with the Appur-
tenances, and 10 Mefluages, 300 Acres of Land, 200 Acres
of Meadow, 5000 .Acres of Pafture, 300 Acres of Wood,
and 300 Acres of Furz and Heath, with the Appurtenances
in Hor [eys-Melcum, otherwife Sturges-Melcum, which the faid
Fobn Popham, George Trenchard, and Edward Gorge, claimed
to be their Right and Inheritance, and in which the faid
John Horfey had not entry, but after a Difleifin which Hugh
Hunt thereof unjuftly, and without' Judgment made to the
faid Fobn Popham, George Trenchard, and Fdward Gorge,
within 30 Years then laft pafi, as they faid, and whereapon
they complained that the aforefaid 79bn Horfey did them
deforce, and if he fhould not do, and the faid Jobn Pop-
bam, George Trenchard, and Edward Gorge, did fecure the
faid Sheriff for the Profecution of his clamour, That then the
faid Sheriff {ummon the aforefaid Fobn Horfey, that he be
before the then Juftices of the faid Lady the Queen, of the
Bench at Weftminfler aforefaid, from Eafler-day in 15 Days
then next following, to fhew why he had not doneit: At |
which 15 Day of Eaffer, before Fdward Anderforn, Kt. and
his Companions then Juftices of the faid Lady the Queen, of
the Bench at Weflmznfler aforefaid, came as well the aforefaid
Fobn Popham, George Trenchard, and Edward Gorge, by Fobn
Willis their Attorney, and Robert Frampton, Efq; then Sheriff
of the County of Dorfet aforefaid, then and there returned
the Writ aforefaid to him, in Form aforefaid dire&ted, inall
Things ferved and executed, that is to fay, that the faid Fobn
Popham, George Trenchard, and Edward Gorge, had found to
the faid Sheriff Pledges to profecute the faid Wrir ; that is
to {ay, Fobn Doo, and Richard Roo: And that the faid Jobn
Horfey, was {ummoned by Fokhn Den, and Richard Fen: And
thereupon the faid Jobn Popham, George Trenchard, and Eds
ward Gorge, declared againft the faid Fobn Horfey, upon the
Writ aforefaid, in their proper Perfons, and demanded
againft the faid John Horfey, the faid Manor and Tenements,
aforefaid, with the Appurtenances, as their Right and Ina
heritance, and into which the faid Fobn Horfey had not
entry, but after the Diffeifin, which Hugh Hunt thereof un«
juftly, and without Judgment did to the faid Fobn Popham,
George Trenchard, and Edward Gorge, within 30 Years then
laft paft, @c. And whereupon they then faid, That they
themfelves were feized of the Manor, and thofe Tenements
with the Appurtenances in their Demefn 2s of Fee, &, in
Right, in Time of Peace, in the Time of the faid Lady the
Queen that now is, taking thereof the Profits to the Value,
@¢c. And in which, ¢&c. And thereof they bring Suit, &r.
And the faid Jobn Horfey then and there defendeth the Force
and Injury when, ¢gc. And voucheth thereof to warranty,
David” Howel, who was then prefent in the fame Court in
his proper Perfon, and freely the Manor and Teasements
aforefaid,
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#forefaid, with the Appurtenances, then to him did warrant,
And upon this, the aforefaid Fobn Popham, George Trenchard,
and Edward Gorge, then demanded againft him the faid
David, Tenant by his Warranty, the Manor and Tenements
aforefaid with the Appurtenances, in Form aforefaid, ¢
And whereupon they faid, that they themfelves were feifed
of the Manor and Tenements aforefaid, with the Appurten«
ances, in their Demefn as of Fee and Rightin Time of Peace,
in the Time of the Lady the Queen that now is, taking
the Profits thereof to the Value, ¢&c. And in which ¢
and thereof then brought Suit, &c. And the aforefaid David,
then Tenant by his Warranty, defended the Force and In-
jury when, &c. and faid, That the aforefaid Hugh Hunt did
not Difleife the faid Fobn Popham, George Trenchard, and Ed-
ward Gorge, of the Manor and Tenements aforefaid with
the Appurtenances as the faid Fobn Popham, George Tren-
chard, and Edward Gorge, by their Writ and Declaration
aforefaid above fuppofed. And of this puthimfelf upanthe
Country: And the faid Fobn Popbam, George Trenchard,and
Edward Gorge, then prayed Licence thereof to Imparl, and "
had it, And afterwards the faid Fohn Popham, George Tren-
chard, and Edward Gorge, came back into the fame Court
the fame Term in their proper Perfons: And the faid David,
although he was folemnly called, did not come back, but de-
ggrted in Contempt of the faid Court, and made Defaulr,
Therefore then by the fame Court, it was granted, That the
aforefaid Fobn Popbam, George Trenchard, and Edward Gorge,
fhould recover their Seifin againft the faid Fobn Horfey, of
the Manor and Tenements aforefaid, with the Appurtenances,
and that the faid Fobsn Horfey thould have of the Tenements
of the faid Dawvid, to the Value, ¢fc. And the faid David
fhould be in Mercy, ¢c. And upon this, the aforefaid Fobn
Popham, George Trenchard, and Edward Gorge, then prayed a
Writ of the Lady theQueen, to the Sher. of Dorfet aforefaid to
be dire@ted, to give them full Seifin and Poffeflion of the Manor
and Tenements aforefaid, with the Appurtenances, and it was
granted unto them retornable there, from the Day of Eaffer,
in five Weeks then next following, ¢&r. At which Day, be-
Yore Edmund Anderfon, Kt.and his Companions, then Juitices
of the faid Lady the Queen, of the Bench, that is to fay, at
Weftminfler aforefaid, came the aforefaid Fobn Popham, George
Trenchard, and Edward Gorge, in their proper Perfons. And
the aforefaid Robert Frampton, Efq; then Sheriff of the afore-
faid County of Dorfet, then fent, that he by Virtue of the
faid Writ to him dire&ted, made to the faid Fobn Pophams,
George Trenchard, and Edward Gorge, full Seifin of the Manor
and Tenements aforefaid with the Appurtenances, as by the
faid Writ he was commanded, the Tenor of which Recovery .
followeth in thefe Words, fJ. Dor fet. [J. Fobn Pophans, Efq; George
Trenchard, Efq; and Edward Gorge, Efq; in their proper Pera
fons demand againft Fobn Hor [cy, Kt. the Manor of Horfey'sa
Meleumb, otherwife Siurges-Melcwmb, with the Appurtenances,
and
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and 10 .Mefluages,. 3p0: Acres of Land, 200 Acres:of Meas
dow, 5000 Acres af; Pafture, 300 Acres of Wood, and 300
Acres of Furz and Heath, with the Appurtenances, in Hor-
oy’s-Melciomb, otherwife Sturge’s-Meleumb, as their Right and
nheritance : And in which the faid Fobz Horféy had noten-
try, but after a Diffeifin, which Hugh Huas, thereof unjuftly
and without Judgment, did-to the faid Fobn.Bopham, George
and Edward, within 30. Years now laft paft, ¢c. And where-
wpon they fay, That they themfelves were feifed of the
Manor and Tenements aforefaid, with the Appurtenances,
in their Dentefn as of Fee, and in Right in the Time of
Peice, in the Time of the Lady the now Queen, takingthe
Profits thereof, to the Value, &c.- And in whichy & And
thereof bring Suit, ¢#c. #nd the aforefaid Fohn Horfey, by
Fokhn Willis his Attorney, cometh and defendeth his Right

hen, ¢rc. And voucheth thereof to warranty David Howel,
who is prefent here in Court in his proper Perfon, and
freely the Manor and Tenements aforefaid, with the Ap-
purtenances to him doth warrant ; and upon this, the afore-
faid Fohn Pagham, George Trenchard, and Edwaerd Gorge; de-
mand againft the faid Dszid Tenant by his Warranty, the
Manor and Tenements. aforefaid, with the Appurtenances
in Form aforefaid, ¢c. And whereupon they fay, That they
themf{elves. were feifed of the Manor-and Tenements afore-
faid, with' the Appurtenances in their Demeln, as of Fee
and Right, in the Time of Peace, in'the Time:of the Lady
the Queen that now is, taking the Profits thereof to the
Value, ¢#%. and in which, &, and thereof they: bring Suit,
¢rc. And the faid Davidy, Tenant, by his Warranty defend-
eth his Right when, &@. and faith, That the faid Hugh did
not diffeife the aforefaid Fobn Popham, George, and Edward,
of the Maner and- Tenements. aforefaid, with the Appurte--
marces, as the faid Fobn, George, and Edward, by their Writ
and Declaration aferefaid, above fuppofe, and of this puts

himfelf upon the Country, ¢v. And the aforefaid Fobn

Popham,, George and Edward, pray: Licence thereof to im-
parl, and have it, & and afteswards the.faid John, George,
and Edward return here into Court the fame Term in their
proper Perfons ; and the faid David, altho’ folemnly called,
doth not come, but departed in defpight of the Court, and.
made Default: Therefore it is: granted, that the aforefaid
Fobn Popham, George and Edward, recover their Seifin againft’
the aforefaid Fobn Horfey of the Manor and Tenements afore-
faid, with the Appurtenances, and that the faid Fobn have
of the Lands of the faid.Dswid to the Value, ¢¢. and the
faid Dgvid in Mercy, €&c. and upon this the aforefaid Fobn
Popham; George and Edward, pray a Writ of the Lady the
Queen, to the Sheriff of the County aforefaid, to be direfted,
to give them full Seifin of the Manor and Tenements afore-

faid,
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2id., -with the Appurtenances, and it is grafted unto them
retornable here gom Eafler Day, in five Weeks, & At
which Day here came the aforefaid Fobn Popham, George and
FEdward, in their proper Perfons, and the Sheriff, th-a‘t 15 to
fay, Robert Frampton, Efq; now fent, that he by Virtue of
the f2id Writ to him direGed, the 29th Day of Aprzl laft
paft, gave to the faid John Popham, George and Edward, full
Seifin of the Manor and Tenements aforefaid, with the Ap-
purtenances, as by the faid Writ to him it was command-
ed, @c. Which Recovery, in Form aforefaid had, was had
to the Ufe of the faid Jobn Horfey, and Doroshy, then his
Wife, and to the Heirs Males of the Body of the faid
Fobn lawfully begotten; and tor Default of fuch Iffue, to
the Ufe of the aforefaid Fafper Horfey, and the Heirs Males
of the faid Fafper lawfully begotten, and for Default of fuch
Iffue, to the Ufe of the right Heirs of the’ faid Fobn Horfey
for ever ; by Virtute whereof, and Force of the faid A& of
Parliament of tranferring Ufes into Pofleffion made, the afore~
faid Fohn Horfey and Dorothy were feized of that Manor, with
the Appurtenances, that istofay, the faid Fobn Horfey in his
Demefn as of Fee-tail, that is to fay, to him and the Heirs
Males of his Body lawfully begotten, and the aforefaid Do-
rothy, in her Demefn as of Freehold, for and during her
Life, the Remainder thereof in Form aforefaid expedant,
and the faid John and Dorothy, fo thereof being feifed, the
Remainder thereof in Form aforefaid expeant, the faid
Fobn Horfey afterwards and before the within written Time
in which, & thatis to fay, the 7th Day of September, in
the 31ft Year of the Reign of the faid Lady the now Queen,
at Melcum aforefaid, of fuch his Eftate, died thereof feifed,
without Iffue Male of his Body lawfully begotten; and the
aforefaid Dorothy him ovet-lived and held herfelf in, in the
the Manor aforefaid, with the Appurtenances, and was there-
of fole leifed in her Demefn as of Freehold for the Term
of her Life, by Way of Survivor, the Remainder thereof in
Form aforefaid expe@tant: And that Mary Arnold, Wife of
Richard Arnold, Efq; was only Sifier and Co-heir of the
faid John Horfey, and Reginald Moon, Xnt. was another Co-
heir of the aforefaid Fohn Horfey, that is to fay,” Son and
Heir of Wlliam Moon, Xnt. and Elizabeth his Wife, other
Sifter of the faid Fohn Horfey. And the Jurors aforefaid
further fay upon their Oath  aforefaid, that the aforefaid
Dorothy of the aforefaid Manor of Over-Melowm, otherwife
Horfey's Melcum, othexwife Sturges Melcum, with the Appur-
tenances, in Form aforefaid being feifed, after, and before
the within written Time in which, &'c. that is to fay, the
firft Day of Seprember, in the 32d Year of the faid lady the
now Queen, at Melcum atorefaid, died of fuch her Eftate
{o feifed ; aiter whofe Death the aforefaid Ralph Horfey, and

2 ‘ T T Eduth
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Edih into the aforefaid Manor of Over-Melewm, otherwife
Hor[ey's Melcum, otherwife Sturges Melcum, with the Aps
purtenances did enter, and were thereof feifed as the Law

requireth : And the faid Jurors further fay upon their Qath -

aforefaid, that the faid Roberz Bingham the Elder, and Fane,
of the atorefaid Manor of Nether-Melcum, otherwile Melcuns
Binghams, with the Appurtenances whereof, &v¢. fo as is
beforefaid, for the Term of their Lives being feifed, the
Remainder thereof in Form aforefaid expe@ant, the faid
Robert Bingbam the Elder, after, and before the Time in
which, ¢c. that is to fay, the 11th Day of Fanuary, in the
36th Year of the Reign of the faid Lady the now Queen,
at Melcum aforefaid, died, of fuch his Eftate thereof feifed,
the faid Richard Bingham being Coufin and Heir of the faid
Robert Bingham the Elder, that is to fay, Son and Heir of
the aforefaid Robert Bingham the Younger, Son and Heir of
the faid Robert Bingham the Elder, and within the Age of
Twenty-one Years, that is to fay, of the Age of eight Years,
and no more, and that the aforefaid Rickard Bingham is

. yet living and in full Life, thatis to fay at Meleum afore-

faid ; and that the aforefaid Fane the aforefaid Robert Bing-
bam the Elder over-lived, and held herfelf in in, the afore-
faid Manor of Ne:her- Melcum, otherwile Melcum Binghams,
with the Appurtenances, whereof, @7 And was thereof
fole feized in her Demefn as of Freehold, for the Term of
her Life by Right of Survivor, the ‘Remainder thereof in
Form aforefaid, as the Law requireth;; and that the afores
faid Fane of the aforefaid Manor of Nether-Melcum, others
wife Melcum Binghams, with the Appurtenances whereof, ¢z,
in her Demefn as of Freehold, for the Term of her Life,
in Form aforefaid being feifed, the aforefaid Fane afters
wards, and before the within written Time in which, &e
that is to fay, the fecond Day of April, in the 41ft Year of
the Reign of the faid Lady the now Queen, at Melcum
aforefaid, died, of fuch her Eftate thereof feifed ; after
whofe Death, and before the within written Time in
which, &c. the aforefaid Ralph Horfey, Richard Veal, and
-Edward Goor, into. the Tenements within written, with the
Appurtenances entred, and that after, and before the within
written Time in which, ¢&c. the aforefaid Fobn Strond and
Ann his Wife, and Richard Bingham, into the aforefaid Ma-
nor of Nether-Melcum, otherwife Melcum Binghams, with
the Appurtenances whereof, ¢°c. entred in the Right of the
faid Richard Bingham, by Virtue of which the aforefaid
Richard Bingham was of and in the Mador aforefaid, with

‘the Appurtenances whereof, @c. feifed, and fo thereof being

feifed, after, and before the vithin written Time in which,
@c. that is to fay, the 7th Day of April, in the 41ft Year

of the Reign of the faid Lady the now Queen aforefaid, the

2 afore:



BiNoHAM: Cofa PAarTIL
aforefaid Jobam Strovd and Arn his Wife, and ghe faid Richdr_d
Bingham,” upon the Tenements within written, by their
Writing fealed with their Seals, bearing Date the fecond
Day of April, in the faid 41ft Year of the Reign of the_vfa}d;
Lady the now Queen aforefaid (to the Jurors aforefaid in
Evidence fhewed) at Melcum aforefaid, demifed the afore
faid Manor of NethereMelcvm, otherwife Melcum Binghatssy
with the Appurtenances whereof, @c. to the within named
William Albert, To have and to held te him and his Afligns,
from the Feaft of the Annunciatzon of the Blefled Myry the
Virgin, then laft paft, before the Date of the faid Writing
for the Term of feven Years from thence next and imme-
diately enfuing, fully to be compleat and ended ; yielding
therefore yearly, during the Term aforefaid, Ijo l. per Ann,
at the Feaft of St. Michael the Archangel, and the Annuns
cigtion of the Blefled Mary the Virgin, by equal Portions to
be paid : By Virtue of which Demife the aforefaid William
Albers the aforefaid 7th Day of April in the 41ft Year afore«
faid, into the aforefaid Maner of Nether-Mzlcym, otherwife
Melj,cum Binghams, with the Appurtenances whereof, &
entred, and was thereof poffefled, as the Law; requireth, and
{o being thereof poffefled, after, and before the within write
ten Time in which, & ‘that is to fay, the aforefaid 7th
Day of April, in- the gift Year aforefaid, the faid Williem

Albert, upon the Tenements within written entred, and de-

" mifed the Tenements within written, with the Appurte.
nances in which, ¢#c. to the aforefaid George Siroud, as in
the Declaration within written above is fpecified: By Virwue
of which the aforefaid George Stroud, the aforefaid 7th Day
of April; in the 41ft Year aforefaid, into the Tenements
within written, in the Declaration within written mentioned,
in which, ¢c. entred, and was thereof poflefled as the Law
vequireth, wntil the faid Ralph Horfey, Richard Peal, and
Edward Goor, the within written 11th Day of April, in the
41ft Year aforefaid, upon the Pofleflion of the faid Grorge
Stroyd (his Term aforefaid, nor then yet ended) did ej=ct, -
expel and amove ; but whether upon the whole Matter afore-
faid, by the Jurors aforefaid, in Form aforefaid found, the
Entry of .the faid George into the Tenements within written,
with thg Appurtenances, be lawful or not, the faid Jurors
are altogether ignorant, and pray thereof the Advice of the
Court here, ¢c. And 1f upon the whole Matter aforefaid,
in Form aforefaid found, it fhall feem to the Coust here, &c,
Fhat the Entxy of the faid George Stroud into the Tene~
ments within written, with the Appurtenances, be lawful,
then the aforefaid Jurors fay, upon their Oath aforefaid,
that the faid Ralph Horfey, Richard Veal, and Edward Goor,
are guilty of the Trefpals and Eje@ment within written,
as the aforefaid .George Stroud within againft them come
2 : plaineth ;
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plaineth ; and then they affefs the Damages of the faid
George, by Occafion of the Trefpafs and Eje@ment within
‘written, above< his Charges and Cofts by him about his
Suit in this Behalf expended, to two Shillings, and for his
Cofts and Charges to 20 Shillings. And if upon the whole
Matter atorefaid, by the {urors aforefaid, in Form aforefaid
found, it fhall feem to the Court here, ¢v. That the En~
‘try of the faid George Stroud into the Tenements within,
written, with the Appurtenances, be not lawful, then the
‘ .afgrefaidJurors fay, upon their Oath aforefaid, that the
faid Ralph Hor[ey, Richard Veal, and Edward Goor, are not
§uﬂty of the Trefpafs and Ejement within written, as the
aid Ralph Hor[cy, Richard Veal, and Edward Goor, thereof
within have alledged : And becaufe the Court of the faid
Lady the Queen of giving their Judgment of and upon the
Premiffes; are not yet advifed, Day thereof is given to
the Parties aforefaid, before the Lady the Queen at Weff
minfler, until Friday next after the Morrow of Holy Trinity,
to hear their Judgment thereof, becaufe the Court of the
faid Lady the Queen here, thereof not yet, ¢v. At which
Day, before the Lady the Queen at Weftminfler, come the
Parties aforefaid, by their Attornies aforefaid: And becaufe
the Court of the Lady the Queen of giving their Judgment of
and upon the Premifles are not advifed, Day thereof is further
given to the Parties aforefaid, before the Lady the Queen
at Weftminfler, until Thurflay next after eight Days of
St. Michael, to hear their Judgment thereof, becaufe the
Court of the faid Lady the Queen here, thereot not yet, &z
At which Day, before the Lady the Queen at Weffminfler,
come the Parties aforefaid, by their Attornies aforefaid 3
and becaufe the Court of the Lady the Queen of giving
their Judgment of and upon the Premiffes, are not yet ad-
vifed, Day is further given to the Parties aforefaid, before
the Lady the Queen at Weffminfler, until Friday next after
eight Days of St, Hillary, to hear their Judgment thereof ;
becaufe the Court of the faid Lady the Queen thereof not
yet, @c. At which Day, before the Lady the Queen at
Wefiminfler, came the Parties aforefaid, by their Attornies
aforefaid: And becaufe the Court of the faid Lady the
Queen here, of giving their Judgment of and uwpon the
Premiffes, are not yet advifed, Day thereof further is
given to the Parties aforefaid, until Wednefday next after
the 18th Day of Eaffer, to hear their Judgment thereof, be-
caufe the Court of the faid Lady the Queen here, thereof’
not yet, ¢, At which Day, before the Lady the Queen
at Wefiminfler, come the Parties aforefaid, by their Attora
nies aforefaid ; and becaufe the Court of the faid Lady the
Queen here, of giving their Judgment thereof are not yet

advifed, Day is given to the Partics aforefaid, before the
N3 Lady
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Lady the Queen at Wefminfler, until Friday next after the
Morrow of Holy Trinity, to hear their Judgment thereof, be-
caufe the Court of the faid Lady the Queen here, thereof
not yet, ¢ At which Day came the Parties aforefaid,
before the Lady the Queen at Weftminfler, by their Attornies
‘aforefaid ; upon which, being feen, and by the Court of the
faid Lady the Queen here, all and fingular the Premiffes
fully und);rﬁood, and mature Deliberation being thereof
had, It is granted, that the faid George Stroud fhall recover
againft the faid Ralph Horfey, Richard Veal, and Edward Goor,
his Term aforefaid, of and in the Tenements aforefaid, in
the Declaration aforefaid fpecified yet to come, and his Da-
mages aforefaid, by the Jurors aforefaid, in Form aforefaid
afleffed ; asalfo 12/ for his Charges and Cofts aforefaid, to
the faid George Siroud, by the Court of the faid Lady the
Queen here, with his Aflent of Increafe adjudged ; which
Damages in'the whole do amount to 13 L. 2s. and the faid
Ralph Horfeyy Rickard Veal, and Edward Goor be taken, &

Bing=-
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Trin. 43 Eliz. (Which began
Mich. 41 & 42 Eliz. Rot.144.)

Adjudged in the King’s Bench.

I N an Ejeftione firma, between George Stroude, Efq; Plainc
tiff, upon a Demife made by William Alber: againft Sir
Raphe Horfey, Knt, and others Defendants, upon the gene-
ral lffue, a Special Verdi& was found to this Effe&t ; Robert
Bingham the Grandfather, Robert Bingham the Father, Richard
Bingham the Son, within Age. Robert Bingham the Grand-
father, held the Manor of Binghams Melcum, of Six Fobn
Horfey, Knt. as of his Manor of Horfeys Melcum, by Knight-
Service. And Anno 12 Eliz. levied a Fine of the faid Ma<
nor of Binghams Melcum, to the Ufe of himfelf, and Fane
his Wife, and of the Heirs of the faid Robert the Grand-
father: 20 Eliz. the faid Robert the Grandfather levied ano-
ther Fine of the faid- Manor of Binghams Melcum, to the
Ufe of himfelf for Life, and after to the Ufe of Robert the
Father, (being his Son and Heir apparent) in Tail, and for
Default of fuch Iffue, to the Ufe of the right Heirs of the
Grandfather: Robert the Father, 30 Elzz. died, Richard his
San and Heir then, and yet within Age, -by which the Re-
mainder in Tail defcended to him. 3t Eliz. Sit John Horfey
fuffered a Common Recovery of his Manoz of Hirfeys Melcum,
to the Ufe of himfelf and Dorothy his Wife, in Tail, and
after to the Ufe of the Defendant Sir Rephe Horfey, and
Edyth his Wife, in Tail, and after to the Ufe of the right
Heirs of Sir Fobn. 32 El. Sir Jobn, and Dorothyhis Wife dying
without Iffue, Sir Ruphe the Defend. entred into the Manor of

/ N 4 Horfeys

oL

Jenk. Cents 2675
Moor 607«
Rep. Q. A, 182,
183, T
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Horfeys Melcum; 36 Eliz, Robert Bingham the Grandfather .
died, by which the Reverfion in Fee defcended to Richard
theSon; 41 Eliz. Jane, Wife of Robert Bingham the Father,
died, Richard Bingham, within Age, entred 1nto the faid
“Manor of Ringhams Mez’cum, and made a Leafe of Part of
the Demeans thereof to Albert, by Deed indented for feven
Years, viclding 40 & Rent per Annum, who demifed to the
faid George Stroude, who entred, upon whom Sir Raphe, and
the other. Defendants, entred, againft whom the - laintiff
brought, the Ejedione firme for Par of the Demefns of the
faid Manor of Birghams Melcums : And upon great Deli.
" beration and Conference had with divers other Juflices,
Judgment was given for the Plaintiffi And in this Cafe
four Points were refslved. - ) -
" Firll, When Robert Bingham the Grandfather, 20 Elik,
levied a Fine to the Ufe of himfelf and Fane his Wife, for
;3; &'fé},,b}oo_ Life, and after to the Ufe of Robert the Father, in Tail,
1Leon. 185.  and after to the Ufe of the right Heirs of the Grandfather,.
Rep- Q A 192 the Grandfather had a Fee expe@ant upon the Eftate-Tail,
(ai;Lg’n-lg s+ as a (‘@) Reverfion, and not as a Remainder. And there-
Mo 653‘,8- " with agree 32 H. 8. Br. Garde 93. (b) ¢ H. 6. Br. tit. Done &
(b) 4 H-6.21> Remainder 15. 28 H.8. Dyer 7. (¢) Bucknam’s Cafe. ' And
P Tewre:r, {0 it was adjudged, Trin. 31 Eliz. in the King's-Bench,
() Bocken-  between Fenwick and Myiford, where the Cafe was, That Ax-
Co.Lit. 13- 2. thony Myiferd, feifed of Land in Fee, levied a Fine theredf
:*?L:’(;ﬁ’m. to the Uleof Murgaret Mytford for Life, and after to the
3 Leon. 25, 54 Ue of Fafper Mytford, in Tail, and after to the Ufe of
;ﬁg‘fﬁ;:gﬁsﬁ" the right Heirs of the faid Anthony; and afterwards Te-
N. Benl. 16, 17- Dant in Tail died withont Iffue. _dnthony, in the Life of
f,’(;ufl;gi“;“_ Margaret, made 2 Leafe to one Robert Halman for a thou-
3100 fand Years, and died, and if this Leafe were good or not
;15?:\'. f{;" 195- againft his Heir, was the Queftion. And it was adjudged,
1Mod Rep. 98, That the Leafe was good, for Authony had it as a Reverfion,
PR, 19, And fo it was refolved in_the like Cafe by all the Judges of
378, 179, 240, England, in the Cafe of the Earl of (d) Bedford in the

2415 317, 339 ¢
1 Vent. 373, 375> Court of Wards.

T cont. a6, Secondly, It was.refolved, That Sir Raphe Horfey fhould
@ 1 Co. 130 2. 1Ot have the Wardfhip of the Land, becaufe a Reverfion in
&onh- I Eee is expectant upon it, and the Reverfion is immediately

vor 22 7' held of the Lord, and not the Eftate-Tiail: But it was ob-
ée',{lf{dfff‘tl 248, je€ted, That in this Cafe, by the Death of Robert the Grand-

3 Rol. 418, 791 tather, the Reverfion in Fee defcended to Richerd, who is
Rym. 83, alfo the Heir of the Donee in Tail, and the Land is held by

Knight’s Service, and ought to be in Ward to fome, or.
otherwife many Lords may be defeated of the Wardthip of.
I:a:nds held of them : And Richard cannot hold the Eftate-

. 9 T Tl
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Tail of himfelf, and therefore Sir Raphe Horjeyin this Cafe,

fhall have the Wardhip of the Land. As if Tenant by

Knight’s Service make a Gift in Tail; and afterwards releafes

to the Donee and his Heirs, now the Donee hath the Eftate

Tail,and alfo the Rever. expe@ant ; in that Cafe, if the Donee

dies, his ifue within Age, the Lord fhall have the Wardfhi

of the Body and of the Land: And in Proof thereoE

the Book in 38 E. 3. 7.5. was cited, where in 2 Writ of 2 Ioft. so5:
Ward of the Land and of the Heir of R. C. the Defendant

pleaded, That R.C. levied a Fine to the Defendant, come

ceo, e, who granted and rendred the Land to him in Tail,

faving the Reverfion to the Defendant, and fo R. C the

Donee, held of him : To which the Plaintiff replied, That

the Defendant releafed to R.C, all his Right, and fo . C.

became his Tenant ; To which the Defendant, by Way of
Rejoinder, faid, That he didnot releafe, and tendered Iffue =

And it was held no good Hlue, wherefore he faid he did

not releafe, but continued his Eftate at all Times inTail, by

Force of the Fine, and therenpon lue was taken; andu

on that it was inferred, That forafmuch as the Writ of Ward

was brought as well for the Land as for the Heir, that the
Replication would not be good, unlefs the Lord fhould

have the Wardfhip of the Land in the fame Cafe: But the

Court, upon Confideration of the faid Book, gave no great

Regard to it, 3s well becaufe the faid Point, asto the Ward-

fhip of the Land, was not moved in the Cafe, as becaufe it

appeared by the joining of the Iflue, that it was pretended

that by the Releafe the Eftate-T3il was extin&, for the Iffue

is, Whether he continued his Eftate-Tail by Force of the

Fine, and that without Queftion he did, although-the Re-

leafe were made, Note Reader, If the faid Book were
‘agreed to be Law, yet it is not to be likened to the Cafe at

Bar, for when the Donor doth releafe to the Donee. in Tail,

the fame doth enure by increafing of his Eftate. And there-

fore if the Law fhould be, That the Lord in the fame Cafe

fhould have the Wardfhip of the Heir and Land of the

Donee, forafmuch as the Heir claims both the Eftates by De-

fcent from one and the fame Anceflor: Yet in the Cafe at the

Bar, when the Donee hath an Eftate-Tail by Defcent from

his Father, and the Reverfion as Heir to his Grandfather ;

and fo .two diftin&t Eftates defcend to him from two feveral ¢o, 1558, &
Anceftors, the Land fhall not be in Ward to the Lord, for

the Father held the Eftate in Tail of the Grandfather, and the
Grandfather his Reverfion of the Lord. But it was held by

the whole Court, That if Tenant in Tail be with the Reverf Co 136, b
expedant to him and his Heirs, of Lands held by Kts Service, Blow. Com. 296
of 2 common Perfon, and afrerwards he dies, his Heir within b.
Age, he thall be in Ward for his Body, but the Lord fhall not
have the Ward. of the Land, for the Reverfion is held immed.
of him,and not the Eft. Tail. And ifhegrants over the Rever,
he fhall hold the Eftate Tail of his Grantec, and altho’ the

ST ' ' Seigniory
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Seigniofy of the Eftate-Tail is fufpended, yet the Donee
hath two diftin@ Eftates 'in him, that is to fay, the Eftates
Tail, and the Reverfion in Fee ; and the Revesfion is as a
Mefnalry betwixt the Lord and the Donee, and it cannet
be faid, that in this and other the like Cafes, the Lord may
be defeated of the Wardthip of the Land, forafmuch as the
Law doth not give in fuch Cafes any Wardfhip of the Land
to the Lord, and the Law doth Wrong to no Man, Bur ific
were admitted, that the Tenure between the Dorie¢and him
in the Reverfion, by the Unity were determined, . yet nothing
fhall be held of the Lord but the Reverfion, and in fome
Cafe, the Donee in Tail fhall hold of no Body; for where
the Tenant of the Archbithop of Canterbury made a Gift in
Tail, the Remainder to the King in Fee, theDonee ('2) held
of no Body, as it was held 4@ 5 Phil. & Mar. Dyer ¥54.

- Thirdly, it wasrefolved, That i’ the Cafe were admitted,
that Robert the Grandfather was Tenant for Life, the Ree
mainder to Robert the Father in Thail, the Remainder to Robert
the Father in Fee, and Robert the Father had Iffue Richard
within Age, and died, and afterward Sir Fobn Horfey the
Lord, conveyed the Seigniory to Sir Rephe the Defendant, and
afterwards ' Robert the Grandfather died, that Sir Raghe the

(5) 9 Co- 120 b Defendant {hall .not have the-(b) Wardthip of Richerd, be~

€} 10 Co. 84.b.

Cf)s Co-'7b5. b.

caufe Robert the Father held not of him (nor of any of his
Anceftors, whofe-Heir he is) the Day of his (¢) Death, - nor
was. the Land within -the Fee or Seigniory of Sir Rapbe, or
any of his Anceftors, whofe Heir he is, at the Time of the
Death of the faid Robert hisSon ; and a Man thall never have
the Wardfhip of the Heir, when the Land was not in the
Fee or Seigniory of himfelf, or of fome of his Anceflors, at
the Time of the Death of the Tenant, and that is well
proved by the Words "of the Writ of Ward, that is to fay;
Precipe-quod reddat cuffodiam terre ¢ haredis C. que ad ip fums
pertinet, eo quod C. tervam tllam de eo tenuit die guo obizt. And
of fuch Effe& are the Words of the Writs of (d) Diem clau-
it extremum, and Mandamus. And altho’ (e) during the Life
of the Tenant for Life, the Heir of him in Remainder fhall
not be in Ward, becaufe the Tenant for Life is Tenant to the
Lord Paramount, and the Lord fhall not have the Wardfhip
{o long as he hath a Tenant for Life : yet the Death of the
Tenant for Life is not .the Caufe of the Wardthip, but is 2
Removal of the Impediment for which for the Time he was
not in Ward: As it was held Pefeh. 39 Eliz. in Com. Pleas,
in a Writ of Wafte betwixt (f) Paget and Cary, Thatif there
be Tenant for Life, the Remaind. for Life, the Remaind. in
Fee, and the Tenant for Life commits Wafte, and he in Re-
maind. for Life dies, now he in the Remaind. in Fee, fhall
have a Writ of Wafte, for the mefn Eftate for Life which was
the Impediment, is now removed. Alfo it was faid, when to

the
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the Perfeqtion or Confummation of a Thing (4) two Acci- () 3 Bulfr
353

dents are requifite, and one happens in the Time of one,
and the other in the Time of another, in fuch Cafe, neither
the one nor the other fhall take Benefit of it, becaufe both
do nort happen in the Time of either of them, and both are
requifite to the Confummation of the Thing. As if Lord

and Tenant be by certain Rent, and the Tenant (b) ceafes () ; Bulfir.
for a Year, and then the Lord grants over his Seigniory, and 253- Palm. 412

then the Tenant ceafes for another Year, in this Gafe none
of them fhall take Benefit of this Cefler, quod fuit conce[fum.
And a Cafe was adjudged in this Court, T7#z. 25 Eliz.
in (c) Lacy's Cafe, That whereas Lacy ftruck Pescock, and
gave him a mortal Wound upon the Sea, of which Peacock
died at Scarborough in the County of York, and Lacy was dif
charged of it, for thofe of the County of Yur# could not
enquire of his Death, without Enquiry of the Stroke, and
of the Blow they could not enquire, becaufe it was not given
within any County ; and thofe of, the Admiral Jurifdiction,
could not as of a Felony, enquire of the Stroke, without
Enquiry of the Death, and they could not enquire of the
Death, becaule it was infra corpus comitatus : And it was
faid, when divers Accidents are requifite to the Confumma-
tion of a2 Thing, the Law in many Cafes will rather refpe&t
the (d) original Caufe than any other. Asé6 E.3.41.if a
Man (e) prefent to the Church of another in the Time of
War, and thereupon the Prefentee is inflituted and inducted
in the Time of Peace, the Law gives fuch Regard to the ori-
ginal A&, that is to fay, the Prefentment, that all that fol-
Yows thereupon, although it were in Time of Peace, ihall
be avoided : ' And now, upon the whole Matter, this Ufurpa-
tion fhall be confirued to be in Time of War, and fhall not
put the right Patron out of Pofleflion. ,And fo, and upon
the fame Reafon was (f) Shelly's Cafe adjudged in this
‘Court. And it appears alfo by the Cafe of Dower, in 4 H. 8.
and cited in § Eliz, Dyer 224. if the Hufband levies a Fine
with Proclamations, and dies, and five Years pafs after his
Death, the (g) Wife is barred of her Dower, againft the
Opinion in Plow. Com. 373. for although to the Confumma-
tion of Dower three Things are requifite, that is to fay, Mar-
riage, Seifin, and the Death of the Hufband ; and although
at the Time of the Fine levied, her Title was not confum-
mate, yet the Law refpe&s the firft and original Caufes, feil,
Marrige and Seifin. So in the Cafe at Bar, it may be faid,
That the Law fhall rather refpe the Death of him in the
Remainder, and the Defcent from him to one within Age,
which is the original Caufe of the Wardthip, than the
Death of the. Tenant for Life, which is but caufz fine
qua non, and rather a Removal of the Impediment, as hath

been faid, than a Caufe. But it was refolved, ar it k ath
€ea
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3 Inft. 48, 113,
Moor 121, 122,
§Co. 107. 1 Rol.
Rep- 139,

1 Bulftr, 203.
Datle. Juft. 340,
2 Brownl. 34.

Origo Rei refpi-
¢i deber.

(d) 1Co, 106. b
99b. 3 Buiftr.
257, 1 Jones 438,
Cro. Jac. 512.
(e) 1Jones 428.
1 Co. 99-b.
2Rol. 351, 1Mod,
Rep.230. 6E. 3.
41.b. P. N. B.
31. . Darreign
Prefentment 4.
7 E, 3. Darrcign
Prefentment 2.
18 BE. 2. Quare
Impedit. 175,
Co. Lite 249.b.
344 b. 6°Co.
30. 2,
(f) 1 Co. 99 b.
106. b.
(g) Dyer 2.
ple 3. 224.pl. 28,
Moor §3. 10 Co,
4R9. b.” 2z Rol.
€p. 409
Goldll*b. 148-
Co. Lit, 326. 2.
3 Leon. 221.
3Inﬁ'. 216. § Co,
72.b. 1 Rol.
Rep. 160,

-(h) Ce. Lit.

30 2. 32,2,
Plowd. 373. 2.



ey
L

2 Rol, Rep. 13

BiNGHAMs Cafe. Part Ik
been faid, That neither the one nor the other, for the Caufe
aforefaid, in this Cafe fhall have the Wardfhip. -

And it was faid, If there be Tenant for Life, the Remainder
in Fee of a Seigniory, and Tenant for Life, the Remaindér in
Fee of the Tenancy held by Knight’s Service, if he in Re=
mainder of the Tenancy dies, his Heirs within Age, and
afterwards Tenant for Life of the Seigniory dies, he in Re~
mainder in Fee of the Seigniory, fhall have the Wardfhip,
becaufe the Land at the Time of the Death of the Tenant in
Remainder, was in his Fee and Seigniory : So, and for the

. fame Reafon, if there be Tenant for Life, the Remainder in

Co.Lit. 78. 2.
¢Co. 132: 2.

Co. Lit- 78, a,
8 Co. 165, 2.
gCo- 132, 2

Fee of Lands held «? fupre, and the Lord grants his Seigniory
for Life and afterwards he in Remainder in Fee dies, his
Heir within Age, and afterwards the Grantee for Life of
the Seigniory dies, and then the Tenant for Life dies, he
in Reverfion of the Seigniory thall have the Wardthip : So if
he in'Remainder dies, his Heir within Age, ut fupra, and
afterwards the Lord dies, and then the gTenant for Life
dies, the Heir of the Lord in this Cafe thall have the Ward-
thip, for an A& in Law fhall not prejudice any one ; and his
Foxecutor canpot have it, for it was not a Chattel vefted in
the Teftator. And of fuch Opinion, as to this third Poin¢
in the principal Cafe, were Sir Edm. Anderfon, and Walme-
fley, Juftices of the Common Pleas, upon Conference with
them, as the Lord Ch. Juftice Popham reported.,

Fourthly, it was refolved, That Sir Relpk, the Defendant,
fhould not have two Parts of the Lands by the Statutes of
32 & 34 H. 8. For altho’ Robert the Grandfather had limited
the Ufe to Rsbert the Father, which is within the faid Sta-
tutes, yet when Robert the Father died, in the Life of the
Grandfather, now the faid Statutes do not extend further,
for the Heir of the Father who is in by Defcent, fhall be
in Wird by the Common Law, and not by the faié Statutes,

“And if the Statute fhall extend to the Son and Heir of him

in Remainder, pari ratione, it fhall extend to all the Heirs
of him in Remainder, in infinitum. As if a common Perfon
be Lord, and there be Tenant by Knight's Service, and the
Tenant makesa Gift in Tail to his younger Son, and dies, and
the Reverfion defcends to the Elder, in this Cafe, hac vite,
the Lord fhall have the Wardlhip of two Parts of the Land
of the Donee: But if the Donee dies, now the elder Son.
having the Reverfion, thall have the Wardfhip of the Heir of
the Donee, and the Statutes do not extend but only to the
Child firft advanced, if he furvives the Father, and be then
Owner of the Land. For if the Father conveys the Land
to the Ufe of any of his Sons, and the Son fo advanced,
aliens or makes any Eftate of the Land bone fide, in the
Life of the Father, now the King, or the Lord of whom
the Land s held, fhall not have the Wardhip by Force
of the faid Sratutes ; for the Statutes are expounded to
give two Parts to the King or the Lord, when the

Advance-
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Advancement continues in the Perfon advanced, withouf
Alreration, ecither by A¢t in Law, as by Defcent, or by A&
of the Party, as by Conveyance.

- The fame Law when Land is conveyed for the (¢) Ad- (ICriiena
vancement of the Tenant's- Wife, or for Pz of his 2 Tnft ita.
Debts, if after the Land be aliened bons fide before the Death 30 Co-82. b
of the Tenant, the King nor other Lord thall have any 8Co. 164 2. b
Wardthip. And fo was the Statute of () Marlebridge, cap. 6. Sf’%n?tcfé £64.bs
de biis,autem qui primogenic’, Gc.. feoffare folent, Geex- . %
pounded : For if (c) the Father had enf¢offed his Son, yet ¢y pyer s, b -
if the Son in his Father’s Life had aliened bona fide, it was pl 2.
out of the Remedy of that Statute; and in fuch Cafe the 3} %5 b
Lord fhall not have the Wardthip, as appears by 33 H. 6. 16. 3 Co- 122, #
in Andrew Woodcock’s Cafe. So in the fame Cafe, if the Son ‘
had died in the Life of the Father: But otherwife it is, if
the Conveyance made by the Son be made after the Death
of the Tenant, for then the Lord had once Caufe of Ward-
fhip, and therefore the Alienation after that, fhall not toll
his Benefit. ' . e

Alfo for another Reafon, Sir Ralph cannot take Benefit of -
the Conveyance to the Ulfe of the Son, becaufe Robert the
Father hath conveyed the Land to the Ufe of his Wife for
Life, who furvived him, and fo the Statute once fatisfied. «
Vide 14 Eliz. Dyer- (d) 308. Accord. And fo it was refolved (& Dytr 108
in the Cafe of (¢) Northeste, Pafch. 32 Elzz. in the Court of . 73,’ i
Wards, That if the King by Force of the faid Statutes, be do.b 324
entitled to have two Parts of the Land conveyed to ofie Son (3 co. Lis. 18!
i Tail after his Death without Iffue, he fhall not have the 9 Co-125. b
Benefit of the Statute again againft any other Son in Re- ‘
imainder: And fo the Doubt in (f) Shew's Cafe, 2 & 3 Phile () e oo
¢ Mar. Dyer (g) 130. is adjudged and refolved. The At- () 3 Bultts.
. tarney-General, Jobn Doderidge, Fobn Strode, and others, 34 37
were of Council with the Plaintiff : And Lawrence Tanficld,
Lawresce Hyde, and others, with the Defendant,” o

oy

The
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lee Order of the CAsEs contained
in this Second Book of the Lord

CoxkEs Reports.

1 PAynter verfus Manfer, Dette.
2 I Goddard verfus Denton, Dette.
3 Thoroughgood verfus Cole, Trefpafs.
4 Wifeman verfus Barnard, Dette.
5 Smith & Lane.
6 Baldwin & Moreton, Trefpafs,
7 Smith & Miles, A&ion fur Trover.
8 Heyward & Bettifworth, Repl’
9 Hall verfus Peart, Doddington’s Cafe,
10 Sir Rowland Heyward’s Cale.
11 The Bithop of Winton, Wright verfus
Wright, Prohibition.
12 The Archbp. of Cant. Greene & Balfer.
13 Sir Hugh Cholmley in the Exchequer.
14 Buckler & Harvey,
15 Colgate & Blithe, Beckwith’s Cafe.
16 Pilkingron & Winnington.
17 Gyles & Wifcot’s Cafe.
18 Will’ Rud verfus Edward Tooker.
19 The Lord Cromwel’s Cafe.
20 Bingham’s Cafe. ‘ "%

e
e

- ' Fol.
Pafch. 26 Eliz. Rot. 1608. 3
Hill. 26 Eliz. Rot, 1038. 4
Trin. 26 Eliz. Rot, 928. 9
Trin. 27 Eliz. Rot. 1354. 15
Mich. 28 ¢g-29 Eliz. 16
Pefch, 31 Eliz. 23
Trin. 31 Eliz, 25
Pajfc. 22 Eliz. Rot.738.- 31
Mich. 36 ¢ 37 Eliz. 33

Pafec.37 Eliz. 35
Pafth. 38 Eliz. .

Trin. 38 Eliz, - zz
Pafc. 55 Eliz. 50

Mich. 39 3 40 Ebz.

Trin. 237 Eli:j. Rot. 750. 22
Mich. 40 & 41 Eliz, 59
Hill. 41 Eliz. 6o
Hill. 43 Eliz, Rot. 136. 66
Hill. 43 Eliz. 6o
TIrin. 43 Eliz, 91
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