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READER.

R EADER,

IT may feem altogether an
1 unneceflary Work to fay
any Thing in the Praife and
Vindication of that Perfon
and his Labours, which have
had no lefs than the general
Approbation of a whole Na-
tion convened in Parliament :
For if King Theodorick in Caf=
fiodore could affirm, Negue e-
nim dignus eft a quopiam re-
dargur qui noftro judicio mere-
tur abfolvi, That no Man

A2 ought



To the READFER.
ought to be reproved whom
his Prince commends; how
much rather then fhould Men
forbear to cenfure thofe and
their Works, which have had
the greateft Allowance and
Atteftation a Senate could
 give, gand to acquiefce and

reft {atisfied in that Judgment?
Such Refpe&t and Allowance
havebeen given to the learned
Works of the late Honourable
and Venerable Chict Juftice,
Sir Edw. Coke, whofe Perfon in
his Life-time was reverencd
as an Oracle, and his Works
(fince his Deceale) cited as
authentick Authorities, even
by the reverend Judges them-
{elves. The Acceptance his
Books (already extant) have
found with all knowing Per-
{ons, have given me the Con-
fidence to commend to the
e} _publick

~



To the READER.
publick View {ome Remains
of his, under his own Hand-
writing, which have not yet
appeared to the World, yet
(like trueand genuine Eaglets)
are well able to behold and
bear "the Light: They are of
the {ame Piece with his for-
mer Works, and in Refpe&t
of their own native Worth,
and the Reference they bear
to their Author,cannot be too
highly valu'd: Tho’, inR efpe&
of their Quantity and Num-
ber, the Cales reported are but
few ; yet, as the fkilful Jew-
eller will not lofe fo much as
the very Filings of rich and
precious Metals ; and the very
Fragments were commanded
to be kept where a Miracle
had been wrought, Propter
miracult claritatem & eviden-
tiam: So thele {mall Parcells,

being



Ty the RE A DER.
being Part of thofe vaft and
‘immenfe Labours of their
‘Author, great almoft to a Mi-
racle, (if I may be allowed the
Comparifon) were there no
other Ule to be made of them
(as there is very much; for
they manifeft and declare to
the Reader many fecret and
abftrufe Points in Law, not
ordinarily to be met with in
other Books {o fully and am-
ply related) deferve a Publi-
cation, and to be preferved
in the Relpe&s and Memo~
ries of Learned Men, and
efpecially the Profeflors of
the Law; and to that End
they are now brought to
Light and publifhed. "

Farcwel,
]G

THE
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NAMES

OF THE

CASENS

ASE of the Admi-
ralty, 7 Jac. 5I
Cafe of St. Alphage Pa-
rith 1n Canttrbury ;

8 Jac.
Baron and Boy’s Cafe,
6 Jac. 18
Cafe of repairing Bridges,
&e. 7 Jac. 33
Bedell and  Sherman’s
Cafe, 40 Eliz. 47
Buailys Cafe, 7Jac. 48
Cafe in C/mmery, Hill.

27 Eliz. 19
Cafe in the Common Fleas,
6 Jac. 26

Collings - and . Harding’s
Cale, 39 Eliz. 57
Cumberland (Earl) his
Cafe, 49

Cafe of Modus Dfrz'mandz'
6 Jac.

Cafe of Modus Deczmamlz
and of Prohibitions be-
fore the King, 7 Jac.

37

Difow and Beftney’s Cafe,
8 Jac. 71
Edward's Cafe, 6 Jac. 9
Cafe 1r1 chﬁzom’ firme,
8

Hulm S Caf'e, 7 Jac.
Hayward’s and Sir 7obn
Whitebrook’s Cale. 64
Hughes and Crowther’s
Cafe, 7 Jac. 66
Haidon' and Smith's Cafe,

8 Jac. 67

Mernvill's



The Names of the CASES. ParT XIII,

Menvill's Cafe, 27 Eliz

More_and Webb's Cafe
]ac 6 s
Mutton s Cafe, # ]'ac
Neale and Rowjzs Cafe,
6 Jac. 24
Porter  and  Rochefler’s
Cafe, 6 Jac.
Cafe of Probubitions, 6 ]ac
: 30, 37
S1r Allm Percy’s Cai(;e
o
Parlmmmt’s Cafe,7Jac.63
Prichard and Hawkm s
Cafe, 5 Jac.
Sir Willam Read and
Booth’s Cafe, 7 Jac. 34

Samm’s Cafe, 7 Jac. 54
Smith and Hill's Cafe ,
8 Jac. 71
Spary's Cafe, 4 Jac.
g Sprat and Heal’s Cafe
44 Eliz.

Cafe of Sewers, 7 ]ac.
35
4 Taylor and Moyl's Cafe

6 Jac.
Weftcot's Cale, 7 Jac. 72
Will’s Cale, 7 ]ac 50
Willow's Caﬁf 6Jac. 1
Cafe 1n the Court of
Wards, 7 Jac. 48
Cafe in the Court of
Wards, 7 Jac. 49

- WILLOWESS



ParT XIIL _—

WiLLowEs’s Cafe.
1 Mich. 6Jac.1. .

In the Common Pleas.

Attornies of the Court, againft Zhomas Brapde (which Eizf?v?ggrkku, .
began in Eafler Term, An. 6 Facobs Ror. 1845.) for 623 Cro-Eliz-
breaking of his Houfe and Clofe at Fenditton in the 332’556 or ags,
County of Cambridge ; and the new Affignment was in an Co.Lit-5a.b.
Acre of Pafture: The Defendant pleads, that the Place %’;,:,’bg,(‘:,?;:'b'
where, ¢&c. was the Land and Freehold of Thomas Wil- skin-248; 249,
lowes and Richard Willowes; and that he as Servant, ¢

And the Plaintiff for Replication faith, that the Place

where, was Parcel of the Manor of Fenditton, and demifable,

¢@c. by Copy of Court-Roll in Fee-fimple : And that the

Lords of the Manor granted the Tenements in which, e

to Fobn Stallon and-his Heirs, who furrendered them unto

the faid Willowes and Willowes, Lords of the faid Manor, to

the Ufe of the Plaintiff and his Heirs, who was admitted
accordingly, @c. The Defendant doth rejoin, and faith,

That well and true it is, That the Tenements in which, &.

were Parcel of the Manor, and demifeable, ¢&v. And the

Surrender and Admittance fuch, grout, ¢c. But the faid Tho-

mas Brayde further faith, that the Tenements in which, .

at the Time of the Admiflion of the faid Richard Stallon,

were, and yet are of the clear yearly Value of fifty three

Shillings and four Pence ; and that within the faid Manor

there is fuch a Cuftom, Quod rationabilis denariorwm fumma

legalis  monete  Anglie  fuper quamlibet admifionem cu-

Fuflibet perfona, fve quarumcunque perfonarum tenent” vel

tenent’ per Dom’ wvel Dominos maneriz  predell fiwe per
Sencefchallum, &c. ad  aliquas tervas  five tenementa Cye

Pomaria  Manerit  preditt’ . fecundum  confuctudinems  Ma-

werii illius  debetwr, @& & tempore quo, &e.  debit’ fuit

Dems’, &e. tempare ejuﬁemBadmiﬂZonis pro fine pro ad-

w1 ;aﬂ_q

IN Trefpafs brought by Richard Stallon, one of the Copyhold Fine



Pope [2.]

Surrejoinder.

WiLLowEs’s Cafe. ParT XL

wiffione illa, quod idem Dominus, wel iidem Doms’ predit
vel Senefchallus fuus Curie ejufdem Manern pro tempore
exiflen’ ufus fuit, vel vf fuerent per totum tempus f[upra-
ikt in plena curig Manernt illius pro admiffione ejufdens per-
fona, few earundem perfonarum fic fatla affidere & appuntlvare,
Anglice, to affefs'and appoint eandem rationabilem denario-
vum fummam pro fine pro eadem . admiffione fio ub prefertur
fatley nec non fuperinde eandem denariorum f[ummam fic af-
Jeffam & appunluatam, prefate perfona fve perfonis fic ad-
miffe froe admiffis, folverer & [olverent; &, eidem Dominog
@'c. pradiClams vavionabilem denariorum [ummam pro fine, pro
admiffione [ue predilt fic affeflam &  appunituat  And
further faith, 1hat the Steward of the faid Manor at
a Court holden 1 Oflober, in the fourth Yeéar of the Reign
of the King that now is, admitted the Plaintiff to the
Tenements, in which, ¢ and affefled and fet a rez-
fonable Sum of Money, that is to fay, five Pounds fix
Shillings, eight Pence, that is to fay, Valorem corundem
tenementorum  per  duos anmos, €& mon wultra pro fine pro
predity * admiffione pradict Richardus Stallon, to the faid
Lords of the Manor to be paid: And alfo the faid
Steward at the fame Court did give Notice, and fignify
to the Plaintiff the faid Sum was to be paid to the faid
Lords of the Manor, @'c. And further faith, that the faid
Willowes and Willowes, afterwards, that is to fay, the fe-
cond Day of November, in the fourth Year aforefaid, at
Fenditton aforefaid, requefted the faid Richard Stallon to
pay to them five Pounds, fix Shillings, eight Pence there,
for the Fine for his Admittance, ¢fc. which the faid Rz-
chard Stallon then and there uttetly denied and refufed, and
as yet doth refufe. By which the faid Richard Stallon
forfeited to the aforefaid Thomas and Richard Willowes all
his Right, Eftate, ¢5c. of and in the Tenements aforefaid
in which, @c. The Plaintiff furrejoinethy and faith, that
the faid Sum of five Pounds, fix Shillings, .eight Pence,
@e. was not rationabilis finis, as the faid Thowas Bradye
above hath alledged, &, upon which the Defendant doth
demur in Law, And in this Cafe thefe Points were re-
folved by Coke Chief Jultice, Walmfley, Warburton, Da-
miel, and Foffer, Juftices, 1. And principally, if the Fine
affefled had been reafonable, yet the Lords ought to have
fet a certain Time and Place when the fame fhould be
paid , becaufe the fame ftands upon a Point of For-
feiture : As if a Man bargains and affures Land to one
'and his Heirs, upon Condition that if he pay to the Bar-
gainee or his Heirs, ten Pounds at fuch a Place, that he

2 and



Part XIII. WriLLowES’s Cafe ey
and his Heirs fhall re-enter: In that Cafe, becaufe no

Time is limited, the Bargainor ought to give Notice to

the Bargainee, ¢fc. when he will tender the Money, and

he cannot tender it when he pleafeth ; and with that agrees

19 Eliz. Dyer 354. For a Man ihall not lofe his Land,

unlefs an exprefs Default be in him ; and the Bargainee

in fuch Cafe is not tied to ftay always in the Place, &

So in- the Cafe at Bar, the Copyholder is not tied to

carry his Fine always with him, when he is at Church,

or at Plough, ¢c. And although that the Rejoinder is,

that the Plaintiff refufed to pay the Fine; fo he mighe

well do, when the Requeit is not lawful nor reafonable ;

forin all Cafes when the Requeft is not lawful nor rea-

fonable, the Party may without Prejudice deny the Pay-

ment, And he who 1s to pay a great Fine as 100/. or

more, it is not reafonable that he carry it always with him

in his Pocket, and prefently the Copyholder was not bound

to pay it, becaufe that the Fine was uncertain and arbitra-

ble, as it was refolved in Hubbard’s Cafe, in the fourth Part 4 Co. 27.b;

of my Reports, amongft the Copyhold Cafes. 2. It was

refolved, that although the Fine be uncertain and arbi-

trable, yet it ought to be fecundums arbitrium ‘bons viri :

And it ought to be reafonable and not exceffive, for all
Exceflivenefs is abhorred in Law, Exceffus in re qualibet

gure reprobatur communi; for the Common Law for.

bids any exceffive Diftrefs, ¥ as it appeareth in 41 E. 3. 25, * Fitzzib. $5, 85,
Where a Man avowed the Taking of fixty Sheep for 3.

Rent, and the Plaintiff prayed that he might be amerced

for the Diftrefs : And the Court (who is always the Judge

whether the Diftrefs be reafonable or exceffive) held, that

fix Sheep had been a fufficient Diftrefs for the faid Rent,

and therefore he was amerced for fo many of them as

were above fix Sheep: And the Court faid, that if Vid.F. N.B.8s.
the Avowant fhill have Return, he fhall have a Return jercia i
but of fix Sheep: And this appeareth to be the Com- g‘fa Smﬁmfb
mon Law ; for the Statute of Articuls fuper Chartas g1, qo. 1451 s
extends only where a grievous Difirefs is taken for the 2 by HilL.
King’s Debt, See F. N. B. 174. 4. and 27 AfJ. 51. 28 AJ]. LA
50. 11 Hen. 4. 2. and 8 Hen. 4. 16, ¢c. Non capratur gravis

diffritho, &c. And fo if an exceflive or an unreafonable
Amerciament be impofed in any * Court-Baron or other Page [3.}
Court which is not of Record, the Party fhall have mo- see Glanvi:
derata mifericordia :  And the Statute of Magna Charta 3:;5'} L8

is but an Affirmance of the Common Law in fuch Point. tionasitious
auxiliis, #2118
men moderas’ fecuidum quantitatem feodsrum fuorum O fecundum facultates ut nemin: :raz/u{%
viderentuy, 'ce ¥ide Brafton 84.b. rationab’ relev’ 1. guod ratisnem & menfuram nen excedas §
aod f¢¢ him therg 8o, &¢. optimes, :
B 2 : See

~



WILLOWESs Cﬂjk.v pPart XIIL

Sece F.N.B.75. Nullus liber homo amercietr nifi [ecuns

dum quantitaiem delifhi., And gravis Redemptio non eff

exigenda. And the Common Law gives an Affife of Sus

vient Difirefs, on Multiplication of Diftre{s found, which

is exceffive in Refpe@ of the Multiplicity of Vexation.

And therewith agreeth 27 A[l. 30. 51. Non capiatur multi-

plex diffrittio, F.N.B.178.b. And if Tenant in Dower

hath Villains, or Tenants at Will who are rich, and the

by exceffive Tallages and Fires makes them Poor and

Beggars, the fame is adjudged Wafte. And therewith

agreeth F.N.B. 61.b. 10 H.3. Wafte 135, and 16 H. 7.

And fee the Regifter judicial, fol. 25. b. Wafte lieth, i

exulando Henricum, & Harmanum, &'c. Villanos fuos; Quos

rum quilibet tenet unum Me(Juagiuvm & unam virgat terre,

in villenagio in praditt wville de T. by grievous and 1intos

lerable Difirefles : By all which it appeareth, that the

Common Law doth forbid intolerable and exceffive Op-

prefling and Ranfoming of Villains, whereby of Rich

they become Poor : And yet it may be faid, that a Man

may do with his Villain what he pleafeth, or with his

Tenant at Will; but the Law limits the fame in a rea»

. fonable and convenient Manner : For it appeareth, that

fuch intolerable Oppreflion of the poor Tenants is to the

Difinherifon of him in the Reverfion. So in the Cafe at

Bar, altho’ the Fine is incertain, (and arbitrary) yet it

ought to be reafonable; and fo it appeareth by the faid

Cuftom which the Defendant hath alledged. And there-

- fore in fuch Cafe the Lord cannot take as much as he

4Co b,  Pleafeth, but the Fine ought to be reafonable, according

Vide 14.H. 4. 4. to the Refolve of the Court in the faid Cafe of Hubbard
by Hil. in the fourth Part of my Reports.

~ 3. It was refolved, That if the Lord and Tenant can-

not agree of the Fine, but the Lord demandeth more than

a reafonable Fine, that the fame fhall be decided and ad-

judged by the Court, in which any Suit fhall be, for or

by Reafon of the denying of the Fine, and the Court

fhall adjudge what fhall be faid a reafonable Fine, having

Regard to the Quality and Value of the Land, and other

neceflary Circumftances which ought to appear in Pleading

Bra@onl. 2. fol. upon 2 Demurrer, or found by Verdi&: And if the Fine

si-Quam oo whieh the Lord or his Steward affefleth be reafonable, let

tempus non defi- the Copyholder well advife himfelf before he deny the

nitur in jure, fed fhe J .
Bender ox Sufti- Payment of it: And always when Reafonablenefs is in

ciaviorum di- Queftion, the fame fhall be determined by the Court in
cretenc, which the A&ion dependeth : As reafonable Time, 21 H.6.
20. 22E.4.27. @ 50, 29 H. 8.32, & So if the Di-

ftrefs be reafonable, and the like, &,
2 ) 4 It



PArRT XIII. WILLOWES’s Cufe

4. It was refolved, That the faid Fine in the Cafe at
the Bar was unreafonable, viz, to demand for a Cottage
and an Acre of Pafture, five Pounds, fix Shillings, eight
Pence, for the Admittance of a Copyholder in Fee-fimple
upon a Surrender made ; for this is not like to a volun-
tary Grant, .as when the Copyholder hath but an Eftate
for Life, and leafeth; or if he hath an Eftate in Fee-

fimple, and committeth Felony, there Arbitrio Domin; res

aftimari debet 5 but when the Lord is compellable to ad-

Note the Diffe-
!CF}CG-

mit him to whofe Ufe the Surrender is, and when Ceffuy

que ufe is admitted, he fhall be in by him who made
the Surrender, and the Lord is but an Inftrument to pre-
fent the fame: And therefore in fuch Cafe the Value of
two Years for fuch an Admittance is unreafonable, efpe-
cially when the Value of the Cottage and one Acre of
Pafture is on a Rack, at fifty three Shillings by the Year.
. 5. It was refolved, That the Surrejoinder is no more
than what the * Law faith, For in this Cafe in the
Judgment of the Law the Fine is unreafonable ; and
therefore the fame is but ex sbundanti; and now the
Court ought to judge upon the whole fpecial Matter;
and for the Caufes aforefaid, Judgment was given for the
Plaintiff.

And Coke Chief Juftice faid in this Cafe, That where
the Ufage of the Court of Admiralty is to amerce the
Defendant for his Default by its Difcretion, as it ap-
peareth in 19 Hen. 6. 7. That if the Amerciament be
outrageous and exceflive, the fame fhall not bind the
Party, and if it be exceflive or not, it fhall be deter-
mined in the Court in which the A&ion fhall be brought
for the Levying of it: And the Writ of Account is a-
gainft the Bailiff, or Guardian, Quod reddat ei rationabi-
lem Computum de exitibus Manerii. And the Law requi-
reth a Thing which is reafonable, and no Excefs ox

Extremity in any Thing.

B 3 Porter

Page [4.]



) ParT XIH.

Porter and ‘ Rocheﬁer’§
Cafe.

> Mich. 6 Jac. 1.

In the Common Pleas.

'The Sratute of T HIS Term Lewis and Rochefler who dwelt in Effes
33!3}[?;;'31}[ o within the Diocefe of Londor, were fued for Sub.
Diocefes. firation of Tithes growing in B. within the County of
Ses oo Effex, by Porter, in the Court of the Arches of the Bi-
Giblon’s Cod.  fhop of Canierbury in London. And the Cafe was, That
;)%‘}}"%‘ 5o the Archbifhop of Canterbury hath a peculiar Jurifdiction
sec Fiezgib. 110. of fourteen Parifhes, called 2, Deanery, exempted from the
é:ﬁgﬁ;@*g;ﬁ, Authority of the Bithop of London, whereof the Parifh of
" 8.Mary de Arcubis is the Chief: And the Court is called

the Arches, becaufe the Court is holden there; and a

great Queftion was moved, if in the faid Court of Atches

holden in London within his Peculzar, he might cite any

dwelling’ in Effex for Subfiraftion 'of Tithes growing in

Effex ; or if he be prohibited by the Statute of the twenty

third Year of King Henry the Eighth, c.9. And after that

the Matter was well debated as well by Counfel at the Bar,

as by Dr. Ferrard, Dr. James, and other Civilians in open

Court; and laflly, by all the Juftices of the Common

Pleas, a Prohibition was granted to the Court of Arches.
And 1n this Cafe divers Points were refolved by the Court.

ScetheProemro 1. That all A&s of Parliament, made by the King,
ar. > Lords and Commons of Parliament, are Parcel of the Laws
282:;4’12732316' of Englend, and therefore fhall' be expounded by the
12Co. 63 Judges of the Laws of England, and not by the Civilians
:i%‘(’,z and Canonifts, although the A&@s concern Ecclefiaftical
Poft. 14, 15, &e. and Spiritual Jurifdi@ion ; aud therefore the A& of X2 H.
T5Co% 4. cap.15. by which in Effed it is enafted, Qwod nullus
teneat, doceat, informet, e, clam, vel publice aliquam nee

Jandam opinionem comtraviam fidei Catholice [eu determina-

tioni Ecclefie facrofanile, nec de hujufmodi [efla, & ne-

fandis Dutirinis Conventiculas faciat: And that in fuch

Cafes the Diocefzn might arreft and ‘imprifon fuch Offen-

der, &c. And 1n 10 H. 7, the Bifhop of London command-

ed one to be imprifoned, becaufe that the Plaintiff faid thﬁlt

e



ParT XIIL.  Porter and Rochefter’s Cafe.

he ought not to pay his Tithes to his Curate ; and the

Party fo imprifoned brought an A&ion of falfe Imprifon-

ment againft thofe who arrefted him by the Command-

ment of the Bifhop; and there the Matter is well argued,

What Words are within the faid Statute, and what without

the Statute : So upon the fame Statute it was refolved in

S E.4. in Kepfur’s Cafe in the * King’s Bench, which you Page [5.]
may fee in my Book of Precedents: And fo the Statutes

of Arijculi Clers, de Probibitione regia; de circomfpeéle 1, Co.as, 45,
agatzs, of 2 E.6, cap. 13. and all other A&s of Parlia- %61

ment concerning Spiritual Caufes, have always been ex- i Co?}o, 14y
pounded by the Judges of the Common Law; as it was **
adjudged in Waood’s Cafe, Pafch. 29 Eliz. in my Notes, fol.

22.  So the Statute of 21 H. 8. cap. 13. hath been expound-

ed by the Judges of the Realm concerning Pluralities, and

the having of two Benefices: Cunon Laws and Difpen-

Jations, fee 7 Eliz. Dyer 233. The King’s Courts fhall

adjudge of Difpenfations and Commendams: See alfo 17

Elhz. Dyer 251. 14 Eliz. Dyer 312. 15 Eliz, Dyer 327.

18 Elzz. Dyer 352. ¢ 347. 22 Eliz. Dyer 377. Conflruc-

t20n of the Statute, cap. 12. Smith’'s Cafe, concerning Sub-

fcription which is a meer Spiritual Thing, Alfo it appear-

eth by 32 Eliz. Dyer 377. That for want of Subfcription s, 25 £l
the Church was always void by the faid A& of 23 EL &5z - .
and yet the Civilians fay, that there ought to be a Sen- Clergyman, 11,
temde Declaratory, altho’ that the A& (exprefly) maketh it 5% & L "
void, ,

2. It was refolved by Coke Chief Juftice, Warberton,
Dangel and Foffer Juftices, That the Archbithop of Cazn-
terbury is reftrained by the A& of 23 H.8. cap. 9. to cite
any one out of his own Diocefe, or his peculiar Jurifdic-
tion, altho’ that he holdeth his Court of Arches, within
London. And firft it was objedted.

~ That the Title of the A& is, An At that no Perfon
(Ball be cited out of the Diocefe where he or [be dwelleth, ex-
cept in certain Cafes : And here the Archbithop doth nog
cite the faid Party dwelling in Effex, out of the Diocefe
of London, for he holdeth his Court of Arches within
London, (and EfJex is in the Diocefe of London.)

2. The Preamble of the A& is, Where a great Number
of the King’s Subjetts dwelling 1 divers Diocefes, 8.
And here he doth not dwell in divers Diocefes.

3. Far out of the Diocefe where [uch Men, &c. dwelly
and here he doth not dwell far out, &c.

4- The Body of the A& is, No manner of Perfon [ball
be cited before any Ordinary, Sc. out of the Diocefe or
peculiézré{urifdi&ion where the Perfon fhall .I:e anhabiting,
&= And here he was not cited out of the Diocefe of Lon-

S : dar



See Welernbeck's
QOEconomics,
fol, 264.
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Porter znd Rochelter’s Cafe. PART XIIL

don. Toall which it was anfwered and refolved, That
the fame was prohibited by the faid A& for divers
Caufes.

1. As to all the faid Obje&ions, one Anfwer makes an
End of them all: For Dizcefis dicttur diflinétio, vel divifo,
Jive gubernaiio, que divifa, & diverfa eft ab Ecclefia alterius

Epifcopatus, ¢ Commiffa eff Gubernatin in unius; and is
derived a Di quod eff duo, ¢& Ocefis, [edes wel [eparatio,
quia [eparat duas Furifdicliones : So Diocefe fignifies the
JurifdiGion of one Ordinary feparated and divided from
others; and becaufe the Archbifhop of Canterbary hath a
peculiar Jurifdi&ion in London, exempt out of the Diocefe
or Jurifdi&ion of the Ordinary or Bifhop of Lorden : For
that Caufe it is ficly faid, in the Title, Preamble, and Body
of the A&, That when the Archbifhop firting in his ex-
empt Peculiar in London, cites one dwelling in Effex, he
cites him out of the Diocefe or Furifdittion of the Bifhop of
London, ergo he is cited out of the Diocefe : And in the
Claufe of the Penalty of ten Pounds, it is faid, out of the
Diccefe or other Furifdittion where the Party dwelleth
which agreeth with the Signification -of “Diocefe before,
And as to the Words, Fur of, @%. they were put in the
Preamble, to fhew the great. Mifchief which was before
the A&: As the Stat. of 32'Hen.8. c. 33. in the Preamble,
it, is Difleifinsfwith Strength, and the Body * of the A&
faith, fuch Diffeifor, yet the fame extendeth to all Diffei-
fors, but Diffeifin with Force was the greateft Mifchief, as
itis holden in 4 & 5 Eliz. Dyer 219. So the Preamble
of the Statute of Wefim. 2. cap. 5. is, Heirs in Ward, and
the Body of the A&'is, Hujufmodi prefenta, as it is ad-
judged in 44 E. 3. 18. That an Infant who hath an Advow-
fon by Defcent, and is out of Ward, thall be within the
Remedy of the faid A&, but the Frauds of the Guardians
was the greater Mifchief. So the Preamble of the A& of
21 HL8. cap. 15. which gives falfifying of Recoveries, re-
cites in the Preamble, That whereas divers Leflees have
paid divers great Incomes, ¢fc. Be it enaed, That all fuch
Zermors, ¢5e. and yet the fame extends to all Termors ;
and yet all thefe Cafes are ftronger than the Cafe at Bar,
for therc that Word (fuch) in the Body of the A& refer-
veth the fame to the Preamble, which isnot in our Cafe.

2. The Body of the A& is, No Manner of Perfon [ball
be benceforth cited before any Ordinary, &c. out of the
Diocefe or peculiar Fwiflition where the Perfon [ball be
dwelling : And if he fhall not be cited out of the Peculiar
before any Ordinary, a Fortzorz, the Court of Arches which
fits 11 a Peculiar, fhall not cite others out of another Dio-
: ) cefe :
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cefe: And thefe Words, Out of the Digcefe, are to be
meant out of the Diocefe or JurifdiGtion of the Ordinary,
where he dwelleth; but the exempt Peculiar of the Arch-
bifhop is out of the Jurifdiction of the Bifhop of Londor,
as St. Muriins, and other Places in London, are not Part of
London, although they were within the Circumference of
it. Vide 4 E.4.17. 2¢ E.4. 8, &.

3. It is to be obferved, That the Preamble reciting
the great Mifchief, recites exprefly, That the Subjells were
called by compulfory Procefs to appear in the Arches, Audi-
ence, and other bigb Courts of the _Arcbbi/koprz'ch of this
Realm ; {o as the Intention ot the faid A& was to reduce
the Archbithop to his proper Diocefe or pecaliar Jurif-
diGtion, unlefs it were in five Cafes.

1. For any Spiritual Offence or Caufe committed or
omitted ‘contrary to the Right and Duty by the Bifbop, &c.
which Word (omztted) proves that there ought to be a De-
fault in the Ordinary.

2. Except it be in Cafe of Appeal, and other lawful
Caufe, wherein the Party fhall find himfelf grieved by the
Ordinary after the Matter or Caufe there firft begun ; erzo
the fame ought to be firft begun before the Ordinary.

3. In Cafe that the Bifhop of the Diocefe, or other im-
mediate Judge or Ordinary dare zot, or will not convent
the Party to be fued before him; where the Ordinary is
called the immediate Judge, as in Truth he is; and the
Archbifhop, unlefs it be in his own Diocefe (thefe fpe-
cial Cafes excepted) mediate Judge, fczl. by Appeal, Gc.

4. Or in Cafe that the Bifhop of the Diocefe, or the
Judge of the Place within whofe Jurifdiion, or before
whom the Suit by this A& fhould be begun and profecuted,
be Party dire@ly or indire@tly to the Matter or Caufe of
the fame Suit; which Claufe in exprefs Words is a full
Expofition of the Body of the A&, feil. That every Suit
(other than thofe which are expreffed) ought to be begun
and profecuted, before the Bithop of the Diocefe, or other
Judge of the fame Place.

5. In Cafe that any Bifhop, or any inferior Judge, having
under him Jurifdi&tion, €c. make Requeft or Inflance to
the Archbifhop, Bifhop, or other inferior Ordinary or
Judge, and that to be done in Cafes only where the
Law Civil or Canon doth affitm, ¢rc. By which it fully
appeareth, That the A& intendeth, That every Ordinary
and * Ecclefiaftical Judge, fhould have the Conufance of
Caufes within their Jurifdition, without any concurrent
Authority or Suit by Way of Prevention: And by this, the
Subje& hath great Benefit as well by faving of 'I"mve] and
Charges to have Juftice in his Place of Habitation, as éo

e

Fuge [5.]
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ke judged where he and the Matter is beft known; as alfo
that he fhall have as many Appeals as his Adverfary in the
higheft Court at the firft. Alfo there are two Provifes
which explain it alfo, feil. That st fball be lawful to every
Archbifbsp to cite any Perfon inhabiting in any Bifbep's -
Daocefe within his Province, for Matier of Herefy; (which
were a vain Provifo, if the A& did not extend to the Archs
bithop: But by that fpecial Provifo for Herefy, it appear-
eth, that, for all Caufes not exceptec‘:, it 1s prohibited by
the A&) then the Word of the Provzfs go further; if the
Bifbop or other Ordinary immediately hercunto confent, or if
the [ame Bifhop or other immediate Ordinary or Fudge do not
his Duty in Punifbment of the fame; which Words imme-
diately and immediate expound the Intent of the Makers
of the A&, o
“2. There is a Saving for the Archbifhop, the Calling any
Perfon out of the Diocefe where he fhall be dwelling, to
the Probate of any Teflaments; which Provifo fhould be
alfo in Vain, if the Archbithop, notwithftanding that A&,
fhould bave concurrent Authority with every Ordinary
through his whole Province: Wherefore it was concluded
that the Archbifhop out of his Diocefe, unlefs in the Cafes
excepted, is prohibited by the A& of 23 H. 8 to cite any
Man out of any other Diocefe. And in Truth the A& of
23 H.8. is but a Law declaratory of the ancient Canons,
and of the true Expofition of them: And that appeareth
by the Canon, Cap. Romana in fexto de Appellationibus,
and Cap. de Competenti in fexto. And the faid A& is fo
expounded by all the Clergy of England, at a Convocation
in London, An. 1 Jac. Regis 16913. Canon 94. Where it is de-
creed, ordained and declared, That none fhould be cited ta
the Arches or Audience, but the Inhabirants within theArch-
bifhop’s Diocefe, or Peculiar, other than in fuch particular
Cafes only as are exprefly excepted and referved in and by
a Statute, Anno 23 H.8. cap.9. And the King by Letters
Patent under the Great Seal hath given his Royal Affent
to this amongft others, from Time to Time to be obferved,
fulfilled and kept, as well by the Archbithop of Canterbury,
the Bifhops and their Succeffors, and the reft of the whole
Clergy of the Province of Canterbury, in their feveral Caly
lings, Offices, Fun&ions, Minifieries, Degrees and Admi-
niftrations ; as alfo by all and every Dean of the Arches,
and other Judge of the faid Archbifhop’s Courts, Guar-
dians of Spiritualties, Chancellors, &c. So the fame
is alfo exprefly confirmed under the Great Seal. And al-
tho’ the Archbithoprick of Canterbury was then void, yet
the Guardian of the Spiritualties was there, and the
‘ Arch-
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Archbifhop of Canterbury that now is, and then Bifhop of
London, was by Letters Patent, Prefident of the faid
Council in the Place of the Archbithop then deceafed : And
the King gave his Royal Affent to the fame, and the faid
Canon 1s of as full Force as if the faid late Archbithop of
Canterbury had been then alive. And whereas it is faid in
the Preamble of the A& ; in the Arches, Audience, and
other bigh Courts of the Archbifbops of this Realm ; it is to
be known, That the Archbithops of this Realm before
that A&, had Power Legatine from the Pope, by which
they pretended to have not only fupereminent Authority
over all, but concurrent Authority with every Ordinary in
his Diocefe, not as Archbithop of Canterbury, . but by
his Power-and * Authority Legatine: For Sunt triz genera
Legatorum. 1. Quidam -de latere Dom. Pape milzuntur
ut Cardinales quos appellant fratres. 2. Aliz funt Dativs,
& non de latere, qui fimpliciter in Legatione mattantur, ¢,
. Sunt Natz, five Nativiy, qui fuarum Ecclefarum pretextn
?qgatione fungantur, & Tales funt quatuor, fcil. Archiepif-
copus Cunt. Eboracenfis, Remanenfis, ¢ Pifanis. So as be-
fore that A&, the Archbithop of Canterbury, was Legatus
Natus, and by Force of his Aurhority Legatine ufurped
againft the Canons upon all the Ordinaries in his Precind,
and by Colour thereof claimed concurrent Authority with
’em, which altho’ they held in the Courts of the Archbithop,
the fame was remedied by the A& of 235 H.8. cap. 5. and
all that which he ufurped before, was not as he was Arch-
bifhop, for as to that he was reftrained by the Canons, but
as he ‘was Legatus Natus, which Authority is now taken
away and abolithed utterly.
" Laftly, If the faid A& of 23 H.8. cap. 9. thould not be
fo expounded, Then the A& which is principally made (as
it appeareth by the Preamble againft the Courts of the
Archbifhopricks) fhould be as to them illufory ; for if the
Bithop of Canterbury, in Refpe& of his exempt Peculiar in
London, may draw to him all the Diocefe in London ; fo
might he at Newzngton, which is a Peculiar in Winchefler
Diocele, draw to him the whole Diocefe of Winchefier ;
and at Totteridge near Barner, the whole Diocefe of Lin-
coln, and fo of the like.

3. It was refolved, That when any Judges are prohibi-
ted by any Aé& of Parliament, that if they do proceed
againft the A&, there a Prohibition lieth. As againft the
Steward and Marfhal of the Houthold,  Quod Senefchallus
& Marifcallus non teneant Placit. de libero tenem. de De-
bito, de Conventione, @c. So in the Statute of Articuli fu-
per chartas, cap. 3. Regifer fol. 185. inter Brevia fuper
farwa. So againft the Conftable of the Caftle of Dzer d
: ° »o

Archbifhops
were Legati:
nati, and had
Legatine Powery
which is now -
abolithed, Vid-
Linwood.

Page [8.]

Vi. lib, Arch.
Cant. p. 39. that
the Archbifhop
of Cant. hath a
Peculiar in many
Diocefes.

Gibf. Cod. 417,
& 1050+



vid. Pafc. 42 EL :

Rot. 139.

Rudd’s Cafe, a

Prohibition for

citing out of
he Diocefz.

r. 44 El Rort,
1073. thelikein
an Information
upon the Statute
againft Zachary
Babingron.

Vi, It any one
3n the Spiritual
Court appeals:
contrary to the
Statute of 23
H-8. c. 12,
although the
Matrer be meer
Spiritual, a Pro-
hibition lieth.
So upon the Sta-
tuce of 2H, 5.
€apez,

Page [o.]
See 2 H. 4. 10,
by Hawkford,
and {oafirmed
by the Court,
when one who
hath not Autho-
rity, holdeth
Plea in Spiritual
Things, whereof
the Jurifdiétion
doth not belong
to him, yet no
Confultarion
fhall be granted,
becaufe a Coun-
fultation fhall
not be yranted
to one that hath
not Pewer, &,

Poster and Rochefter’s Cafe.  PART XIIL

Quod non tangit Cuffodiam Caffri. So to Juftices of Affife
upon the Statute Quod Inquifitiones que funt
magna exaltionis non capiantur in Patria.
Alfo to the Treafurer and Barons of the Exchequer, up-
on the Sratute De Articul. fuper Cartas, cap. 4. The Sta-
tute of Rutland, cap. ultimo. - Quod communia Placit. non
teneantur in Scaccarto, All which and many more, you
may fee in the Regifter inter Brevia [uper Statuia. See
F. N.B. 45 & 56, @’c. 17 H. 6. 54. vi. 13 E. 3, Tit. Prohi-
bition : A Prohibition to the Chancellor, and Diverfiey of
Courts in the Title of Chancery. So againft all Ecclefiafti-
cal Judges upon the Statute of 2 H.5. cap.3. If the Judges
there will not give or deliver to the Party a Copy of the
Libel, altho’ that the Matter be meerly Ecclefiaftical : And
therewith agreeth 4 E.4.37. and F.N.B. 43.e. So the
Cafe upon the Statute of 2 H.5. cap. 15. 1f the Ecclefiafti-
cal Judges in Cafe of Herefy, and other Matters of meer
Spiritualty do not proceed according to the Intention of the
fame Statute ; as it appeareth by the Precedent in 5 E. 4.
Keyfon’s Cafe, 10 H.7.17. See the Opinion of Paffon, o H.
6.3. A Man excommunicated by the Bifhop of Lonrdon,
for a Crime done in another Diocefe, fhall not be grieved
thereby ; {o as the Common Law takes Notice of the Ca-
nons, in fuch Cafe, as Coram non Fudice. And although
the Statute of 23 H.8. inflicts a Penalty, yet a Prohibition
lieth, for the infliGting of the Penalty doth not take away
the Prohibition of the'law: And therefore, Csp. which
inflits Punithinent, if rthe Sheriff doth put his’Name unto
the Return ; yet the fame is Error if he doth not put to his
Name. See 35 H. 6. 6. when any thing is prohibited by a
Statute, if the Party be convicted, he thall be fined for
¥ the Contempt to the Law ; and 19 H.6. 4. agrees in
Maintenance : And if every Perfon fhould be put to his
Aéion upon the Statute, the fame would be Caufe of Suits
and Vexation, and the fhorteft and more eafy is to have
a Prohibition: See the Statute of 21 H.8. cap. 6. of Mor-
tuaries, by which it is enadted, That no Parfon, Vicar,
Curate, ¢7c. demand any Mortuary but in fuch Manner as
is mentioned in the A&, upon Pain of Forfeiture of fo much
in Value as they take, more than is limited by the A&, and
forty Shillings over to the Party grieved. Yet it appeareth
by Doflor and Student, lib. 2. cap.15. fol. 305, That if the
Parfon, &c, fueth for Mortnaries otherwife than the A&
appointeth, that a Prohibition lieth; yet there is a Penalty
added, which is an Authority exprefly in the Point.: And
the Cafe at Bar is a more firong Cafe, and that for three
Reafons, ' )

LI
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1. It was made an Affirmance of the Canon Law, .

2, It was made for the Eafe of the People and Subjeds ;
and 3. For the Maintenance of the Jurifdi¢tion ot the
Ordinary, fo as the Subje@s have Benefit by the A&; and
therefore altho’ that the King may difpence with the Pe-
nalty, yet the Subje&t grieved fhall have a Prohibition.
And the Rule of the Court was, Fiat Probibitio Curie Can-
tuar. de Aveub. inter partes pradilt per Curiam. And Sher-
ley, and Harris, jun, Serjeants at Law, were of Counfel
in the Cafe.

Epwarpss Cafe.

3 Mich. 6 Jac. 1.

T HE High Commiffioners in Claufes Ecclefiaftical ob- §

jeGed divers Articles in Englifh, againft Thomas Ed-
wards dwelling in the City of Exeter.

1. That Mr, Fohn Walton hath been many Years train-
ed 'up in Learning in the Univerfity of Oxford, and there
worthily admitted to feveral Degrees of Schools, and de-
fervedly took upon him the Degree of Do&or of Phyfick,

2. That he was a Reverend, and well pradifed Man in
the Art of Phyfick. _

3. That you the faid Thomas Edwards faid to him, s
are no Graduate, &c.

That you knowing the Premiffes, notwithftanding
you the faid Edwards, &c. of Purpofe to difgrace the faid
Dr. Walior, and to blemifh his Reputation, Learning and
Skill, with Infamy and Reproach, did againft the Rules of
Charity write and fend to the faid Mr. Do&or Walton, a
lewd and ungodly, and uncharitable Letter, and therein
taxed him of Want of Civility and Honefty, and Want of
Skill and Judgment in his Art and Profeffion, @c. And
you fo far exceeded in your immoderate and uncivil Letter,

High Commif-
1011«

Poft. 47, -

12 Co. 19, 473
76+ .

Sec Gibfon’s
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541 56 585 &¢.
2195 309, 396

that you told him therein in plain Terms, He may be

crowned for an Afs, as if he had no Manner of Skill in his
Profeffion, and were altogether unworthily admitted to the
faid Degrees, and therein you purpofely and advifedly tax-
ed the whole Univerfity of Rafhnefs and Indifcretion for
admicting him to that Degree without Sufficiency and De-
fert, ‘ 5. And
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s And further to difgrace the faid Mr, Do&or Walton,
in the faid Univerfity, did publifh a Copy of the faid Let-
ter to Sir Willzam Courtney and others, and in your Letter
was contained; Sipflam [tycberzm mentegram, Take that for

L your Inheritance, and thank God you had a good Father:
Page [10.] And did not you thereby covertly ¥ meéan and imply, That
‘ the Father of the faid Dr. Walton (being late Bifhop of Exe-
tcr, and a Reverend Prelate of this Land) was fubje& to
the Difeafes of the French Pox and Leprofy, to the Dif
like of the Dignity and Calling of Bifhops. :

6. That in another Letter you fent to Mr. Do&or Ma-
ders, Do&or of Phyfick, you named Mr. Do&or Walton,
4nd made a Horn in your Letter: And we require you
upon your Qath to fet down, whether you meant not that
}tﬂhey were both Cuckolds, and what other Meaning you

ad. _ .

7. You knowing that Dr. Walton was one of the High
Commiffion in the Diocefe of Exeter, and having obtained
a Sentence againft him in the Star-Chamber, for contriving
and publithing of a Libel, did triumphingly fay, That you
had gotten on the Hip a Commiffioner for Caufes Ecclefia-
ftical in the Diocefe of Exeter, which you did to vilify and
difgrace him, and in him the whole Conimiflion Ecclefias
ftical in thofe Parts,

Laftly, That after the Letter miffive fent unto you, youi
faid arrogantly, Thet you cared not for any Thing that this
Court can do unto you, nor for their Cenfure, for that you can
remave this Matter at your Pleafure. .

And this Term it was moved to have a Prohibition in
this Cafe. And the Matter was well argued: And at laft
it was refolved by Coke Chief Juftice, Warburton, Daniel,
and Foffer' Juftices, ‘That the firff fx Articles were meerly
Temporal, concerning Do&or Walton in his Profeflion of
Phyfick, and fo touched only the temporal Perion, and a
témporal Matter, and in Truth, itis in the Nature of an
Agion upon the Cafe for Scandal in his Profeffion of Phy=
fick: And yet the Commiflioners themfelves do proceed in
the fame Ex Officio. And it was refolved, that as for rhem,
a Prohibition doth lie for divers Caufes.

%k Book of 1. Becanfe that the Matter and Perfons are Temporal.
449 N;'f’eﬂ 2. Secondly, Becaufe it is for Defamation, which if any

Juri confenta~  fuch fhall be for the fame, it ought to begin before the

neum quod quis . y M =
Juper & quaruns Ordinary, becaufe it is not fuch an enormous Oftence,

;g;’i"‘i‘: ad zos. which is to be determined by the High Commiffioners:
n . . R

Coriftianisaris . And for the fame Reafon Suit doth not lie before them, for
trabatur_in pla= o

cita. Vid. Stat. CircumfpeSte agatisy An. 13 E. . Epifcopus teneat placita in Curiz Chriftianitatis
de his que funt mere Spiritugtie.  Et vi. Lindwood, fols vo. Lit. m. dicuntur meve Spiritualia quis
%anrhzbenx mixturam Temporalems Pvd 23 Eo 4 L Confultat, Vidi 22 Eva, the Agbo; of Sion’s

ale. '

calling



PART XIll. EDWARDSs Caff.
calling the Do&or Cuckold, as it was obje&ed in the feventh
Article: And it was faid that the High Commiffioners
ought 0 incur the Danger of Premunire.
~ 2. It was refolved,  That the Ecclefiaftical Judge cannot
examine any Man upon his Oath, upon the Intention and
Thought of his Heart, for Cogitationis penam nemo emeret,
And in Cafes where 2 Man 1s to be examined upon his
Oath, he ought to be examined upon Aés or Words, and
not of the Intention or Thought of his Heart; and if
every Man fhould be examined upon his Oath, what O-
pinion he holdeth concerning any Point of Religion, he
is not bound to anfwer the fame ; for in Time of Danger,
uis modo tutss erity if every one fhould be examined of
his Thoughts. And fo long as a Man doth not offend nei-
ther in A& nor in Word any Law eftablifhed, there is no
Reafon that he fhould be examined upon his Thought or
Cogitation: For as it hath been faid in the Proverb,
Thought s free ; And therefore for the fixth and feventh
Articles, they were refolved as well for the Matter as for
the Form, in offering to examine the Defendant upon his
Oath, of his Intention and Meaning, to be fuch, to which
the Defendant was not to be compelled to anfwer: Engo,
it was refolved, that as to the Article, he might juftify the
fame, becaufe as it dppeareth upon his own Shewing, that
* the Do&tor was fentenced in the Star-Chamber : Alfo the :
Libel is Matter meer Temporal, and if it were mere Spiri- Page [11.]
tual, fuch a Defamation is not examinable before the High
Commiffioners. , e .
As to the laft Article, It appeareth now by the Judg. Jusex nor poce
ment of this Court, that he ffﬁght well jultify 'the]faigd ér;{‘;in“;:‘.ﬁgé.
- Words : Alfo the High Commiffioners fhall not have Conu- ZV;‘:i‘ge g;‘“.';}f
‘ fance of any Scandal to themfelves for that they are Parties; =~ ©
and fuch Scandal is punifhable by the Common Law, as it
was refolved in Huzle’s Cafe, which fee in the Book of the
Lord Dyer’s Reports, and fee in my Book of Precedents,
the Copy of the Indictment of Hales, for fcandalling of
* the Ecclefiaftical Commiffioners.
Note, The Bithop of Winchefler being Vifitor of the
School of Winchefler of the Foundation of Wickbam Bi-
fhop of Winchefler ; and the Bifhop of Canterbury, and
other his Colleagues, Az, 5 Car. cited the Ulher of the faid
School, by Force of the faid Commiflion to appear before
them, and proceeded there againft him, for which they in=
curred the Danger of 4 Premunire. And lo did the Bifthop
of Canterbury and his Colleagues, by Force of a High -
Commiffion  to them dire&ed, cite one Humphry Frank
Mafter of Arts, and Schoolinafter of the School of .S‘wmoc%?
P Cc
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(of the Foundation of Sir William Sevenock, in the Time of
King Henry the Sixth) to appear before the High Commifs
fioners at Lambeth the fixth Day of December laft pafty
which Citation was fobfcribed by Six Fobz Bennet Doctor
of Law, Do@or Fames, and Dr. Hickman, ' three of the
High Commifiioners : And Sir Chriffopher Perkins procured
the faid Citation to be made, and when the faid Frank
appeared, the Archbifhop being affociated with Sir Chriffoa
pher Perkins, and Dogior Abbot Dean of Winchefter, made
an Order concerning the faid School, (f¢2L) That the faid
Frank fhall continue in the fame School until the Annun-
ciation, that he fhould have twenty Pounds paid to him
by Sir Ralph Bofvile Knight, who it [ecms was never cied
(bur Quare, If he was not Plaintsff ¢ )

Taylor and Shoile's Cafe.
4 Mich. 6Jac 1.

Brewer, 2 Trade TA_ylar informed upon the Statute 5 Eliz. cap. 4. Tam
;gé?étr:nsenhclsl,zéca pro Domino Reg. quam pro feigfo in the Exchequer,

on the faid Srar. ‘That the Defendant had exercifed the Art and Myftery of
Sce 1531k 370 -3 Brewer, &, and averred that Shoile the Defendan? did
Y¥oi. 180:  not ufe or exercife the Art or Myftery of a Brewer, at the,
;IR‘;‘_' Abr.85 Time of the Making the A&, nor had been Apprentice by.
Cumb. 179,212, feven Years at leafl, according to the faid A&, ¢c. The
30 & 288 Defendant did demur in Law upon the Information, and
Judgment was given againft him by the Barons of the Ex-
chequer. And now in this Term, upon a Writ of Error,
the Matter was argued at Serjeants-Inn, before the two
Chief Juftices; and two Matters were moved; The One,
That a Brewer is not within the faid Branch of the faid
A& : For the Words are, That 2t [ball not be lawful 10 any
Perfon or Perfons, other than fuch as now low{ully ufe or
excrcife any Art or Myflery, or manual Occupation, to fet
up, ufe or exercafe any Art, Myflery, or manual Occupa=
tion, exccpt he [hall have been brought up therein feven
Tears at the leafl, as an Apprentice, And it was faid,
That the Trade of a Brewer is not any Art, Myftery, or
manual Occupation within the faid Branch, becaufe the
Page [12.] fame is eafily and prefently learned, and he * needs not to

have
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have feven Years Apprenticefhip to be inftru@ed in the
fgme, for every Houfewife in the Country can do the fame:
And the A% of Henry the Eighth is, That a Brewer is
not a Handicraft Artiﬁ{:er.

2. It was moved, That the faid Averment was not fuf-
ficient, for the Averment ought to be as general as the Ex-
ception in the Statate is, (fczl.) That the Defendant did
not ufe any Art, Myftery, or Occupation at the Time of
the Making the fame A& ; for by this Pretence, if any Are,
@c. then as a Taylor, Carpenter, @, he may now exer-
cife any other Art whatfoever.

As unto the firft, It was refolved, That the Trade of a
Brewer, (fzl.) to hold a common Brew-houfe, to fell
Beer or Ale to another, is an Art or Myftery within the
faid A& ; for in the Beginning of the A&, it is enafted,
Thar no Perfon thall be retained for lefs Time than a whole
Year in any of the Services, Crafts, Myfteries, or Arts of
Cloathing, ¢%c. Bakers, Brewers, ¢&c. Cooks, &z, So as
by the Judgment of the fame Parliament, the Trade of a
Brewer isan Art and Myftery; which Words are in the
faid Branch upon which the faid Information is grounded,
Alfo becaufe that every Houfewife brews for her private
Ufe ; fo alfo the bakes, and dreffeth Mear: And yet none
can hold a common Bake-houfe, or 2 Cook’s Shop to fell to
others, untlefs that he hath been an Apprentice, &, for
they are exprefly named alfo in the A& as Arts and Myfte-
ries: And the A& of 22 H.8. cap. 13. is explained, That
a Brewer, Baker, Surgeon, and Scrivener Alien, are not
Handicrafts mention’d within certain Penal Laws: But the
fame doth not prove, but that they are Arts or Myfteries,
for Art or Myftery 1s more general than Handicraft, for
the fame is reftrained to Manufatures.

As to the fecond Point, It was refolved, That the In-
tention of the A& was, That none fhould take upon him
any Art, but he who hath Skill or Knowledge in the fame:
And therefore the Statute intendeth, That he who ufed
any Art or Myftery at the Time of the A&, might ufe the
fame Art or Myftery ; for Quod quifque norit in hoc fe ex-
erceat. And the Words of the A& are, As now do lavofully
wfe, &c. And it was faid, That it was very neceffary, that
Brewers fhould have Knowledge and Skill in brewing good
and wholefome Beer and Ale, for that the fame doth great-
Jy conduce to Mens Health: And fo the firk Judgment
was affirmed.

G g
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Mich. 6 Jacobi 1.
In the Common Pleas.

Sﬁerley Serjeant, moved to have a Prohibition, becauf€
that a Perfon fued to have Tithes of Sz2/va Cedus un-
der twenty Years growth in the Weild of Kent ; where,
by the Cuftom of it, which is a great Part of the Country,
Tithes of any Wood was never paid. And if fuch a Cuf-
tom in non Decimando for all Lay-people within the faid
Weild, were lawful or not, was the Queflion ; and to have
a Prohibition it was faid, That altho’ one particular Man
thall not prefcribe in non Decimando, yet fuch a general
Cuftom within a great Country might well be, as in 43 E.3.
32. and 45 E. 3. Cuflom 15. It was prefented in the King's
Bench, That an Abbot had purchafed Tenements after the
Statute, ¢c. And the Abbot came and faid, That he was
Lord of the ¥ Town, ¢#c. And the Cuftom of the Town
was, That when the Tenant cefleth for two Years, that
the Lord might enter until Agreement be made for the
Arrearages; and that he who held thefe Tenements was
His Tenant, and cefled for two Years, and heentred: And
the Rule of the Court is, becaufe it was an Ufage only in
that Town, and not in the Towns, that is, in the Country
> adjoining, he was put to anfwer. So as by the fame it ap-
peareth, thata Cuflom was not good in & particular Town,
which perhaps might be good and of Force in a Conntry,
¢c. See 40 Af. 21, and 27. 39 E. 3. 2. A Cuftom within
a Town, that an Infant, ¢c. mightalien, is not good ; but
yet fuch a Cuftom within Kent hath oftentimes been ad-
judged to be good. See 7 H, 6. 26.b. 16 E. 2. Preferig=
t1on §3. Dyer 363, 22 H.6.14. 21 E. 4. 15. and 45 A[.8.
See Dotor and Student, Iib. 2. cap. 55. A particular Coun-
try may prefcribe to pay no Tithes for Corn, Hay, and
orher Things, but that is with this Caution, fo as the Mi-
nifter hath fufficient Portion befides to maintain him, to
celebrate Divine Service: And fol. 172. it is holden, That
where Tithes have not been paid of Under-woods under
twenty Years groywth, that no Tithes thall be paid for the

2 fame,
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fam‘e, becaufe that they do not renew nor incredfe from
Year to Year, o as they are not due to the Parfon but by
Cuflom.* And he faith, fol. 174, That fuch a Cuftom of a * Note no Tches
whole Country, that no Tithes of a Lordthip fhall be paid, 3¢ d for
15 good; and itis to be obferved, that in all Libels for mon Rizhs,
Tithes of Woods, they alledge a Prefcriptiontohave Tithes
of them: But the Court would advife, whether fuch a
Cuftom fora Town or Country thould begood: But in an-
tient Times, the Parithioners have given or procured to
the Parfon a Wood or other Lands, &. to have and to
hold to him and his Succeffors in Satisfaction of all Tithes
of Wood in the fame Parith and the Parfon is now feifed
of the fame Wood, and that without Queftion is a good
Difcharge of his Tithes; and that in fuch Cafe, if he fueth
for Tithes of Wood, a Prohibition lieth: And for that
it hath been faid now of late, That fuch Opinions were
new and without any Antiquity, unto the great Prejudice
of the Church.: I will cite you an antient Judgment many
Years paft, Mich, 25 H.3. Wilts. Rot. 5. before the King
at Weftminftcr.  Samfon Foliet brought an Attaint upon a
Prohibition, againft Thomas Parfon of Swynden; becaufe he
fued him in the Spiritual Court for a Lay Fee of the faid
Sampfon, in Draycot, contrary to the King’s Prohibition,
@c. The Defendant pleaded, Owod coram Fudicibus Des
logatis petiit de eodems Decimuas feni de quodam prato ips
fus Samfonis in Walcot unde eff in poffeffione per fentens
tiam Judicum fuorum, & fuit, antequam Probibitio Doms.
Regis ad ewm pervenerity, @& quod pratum predilt cff in
Walcot wnde i fe eft Perfona, & non in Draycot: To which
the faid Sampfon replied and faid, Ouod anteceffores.
Juz antiquitus dederunt duas acras z}mti Ecclefig de Dray-
cot pro decimis feni quam pradilt Thomas modo petii in
esdem prato, quas quidem duas acras prati eadem Ecclefiz
adbuc habet, ¢ femper bucufque habuity unde videtw et
quoad ilud quod predi® Thomas ulira petit, eft de laico
feodo fuo, & dicst quod pratum illud in quo idem Thomas
2etit Decimas eft in Drayeot ficut Breve dicit, & non 2
Walcot, & de hoc ponit fe fuper Patriam: And the Jury
found, Oued pradict Thomas Perfona de Swyndon fecntus
Juit placita in Curia Chriffianitatis de Laico feodo pradail,
Sampfonis contra Probibitionem Dom. Regis, petendo ab
ipfo Decimas feni de quodam prato ipfus Samfonis in
Draycor unde Amteceffores [ri antiquitus dederant Ecclifie de
Draycot duas acras prati pro Decima * feni quam pred. Pdge [54]
Thomas modo petit, & . quas cadem Ecclefia adbuc haber &
Jemper bucufque babuity, e Er quod pratum fredith in
quo idem Thomas petiit Decimas eft in Draycot, & non in
N o o Wk,
L]
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Walcor, &c. Ideo confideratum eff quod preditt Thomas fit
inde in mifericord. & vedda pred. Samfoni 20 Marcas
quas verfus ewm pro Damnis, ¢c. Which antient Judgment
1 have recited at large, becaufe that the fame agrees with
the Rule and Reafon of the Law continued until this Day:
For Judgments or Precedents in the Time of Fd.2. E. 1.
H.3. Fohn, R. 1. and more antient are not Authorities or
Precedents to be now followed, unlefs that they concur and
agree with the Law, and common Experience and Pra&tice
at this Day ; for many A&s of Parliaments (and fome of
them not extant) have changed the antient Laws in divers
Cafes : And Defuetude hath antiquated, and Time and Cu-
flom hath taken away divers others; fo as the Rule is
good, Quod Fudiciis poflerioribus fides ¢ff adhibenda; Et a
communt obfervantia non eff recedendum, There are two
Points adjudged by the faid Record.
vide poft. i3, 1. That Satisfa&icn may be given inDifcharge of Payment
e of of Tithes ; and if the Succefior of the Parfon enjoyeth the
Tithestobe L hing given in Satisfaction of the Tithes, and fueth for
eried at Com-  "Tithes in Kind, the Defendant fhall have a Prohibition, be-

Sce'and Nore  caufe that he chargeth his Lay Fee with Tithes,which is dif=

thednrodudion charg’d of them. By which it appeareth that Tithes may be
Codex 20,2t difcharged, and altogether taken away and extin&: And
:g‘jf‘sz z'j'“‘,b' herewith agreeth the Regifter which is the moft antient
a8 Book of the Law, f. 38, Rex, . tal; Fudici, 5. faluterna
§Co. oivyy s, Monflravit nobis A, tenens quandom partem Maneriz de D.,
& qued licet E. nuper Dominus Manerii prad. per quoddams
Jerptum Indentat, dedsffet & conceffiffer F. nuper Perfone

Ecclefz de Do quatuor acras terre cun pertin’ in eodem.

Manerio habend. & tenend. eidem F. & fuccefforibus fuis

Perfonis  Ecclefie prad. in perpetuum. Er idem F. per

pred. [feriptum de affenfu & voluntate Epifcopi Lincoln,

Diwcefanz loci prad. & J. tunc Patroni Ecclefe pred. con-

seffit pro fe & [uccefforibus fuis quod idem E. heredes ¢

affignatt fui effent quiets de Decimis vitulorum, e, in Ma-

nerwy pred. pro pred. quatuwor acris fhi datis, &c. Et ta-

men nune Perfona Ecclefie pred. tenens pred. quatuor acras

terre pred. pred. A. offignet. pred. E. fuper decimam hu-

Jufmodi vitulorum, &re. 1n eodem Manerio, fibi prafentand.

trabat in placitum, coram, Cc, in Curia Chriffianitatis, Gre.

Et qua difcuffio bujufmod: Donationis de “laico feodo in

regno moftro in Curia noffra, € non alibi traftar: @ fieri

debet, vobis probibemus,” Quod placitum aliquod fuper laie

cum feodum in Regno noffro mon tenearis in Ciria Chri-

A ﬁ{;u?u‘tztis, nec quicquam e hac parte quod in encrvationem

ditl feripti aut Donationis, €& conceffionis pred. que in

Cioria noftra & non alibi trattar; fiout pred. eff decernere po-

terst atlentelss, fue atientim faciatis quevifmodo ; By which

2 ) «lfo
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alfo it appeareth, That Tithes may be difcharged, and that

the Matter of Difcharge ought to be determined by the

Common Law, and not in the Spiritual Court : And it is

to be obferved, That neither in the faid Judgment, nor in Averment
the Regifter any Averment is taken of the Value of the Poft. 38.
Thing given in Satisfaction of the Tithes. Alfo by the A&

of Circumfpette agatis, made 13 E, 1. it is faid, Si Retlor pe-

tat verfus parochianes oblasiones, & decimas debitas, feu con-

Juetas, &e. which proves that there are Tithes due in Kind, gee the pedicar.
and other Tithes due by Cuftom, as a Modus Decimands, Pryne 3. o Pa-
@c. And yet it is refolved in 19 E. 3. Furifdition 28. D Yol
"That the Ordinance of Circumfpetle agatis is not a Statute+; and Bohun's
and that the Prelates made the fame fans affent, e, and 15, g, P
yet then the Prelates acknowledged, * That there were Puge [15]
Tithes due by Cuftom, which is a Modus Decimandi. By

which it appeareth alfo, That Tithes by Cuffomz may be

altered into unother Thing||: So where a Man grants a Par- || Vide Bohun
cel of his Manor to a Parfon in Fee to be quit of Tithes, & poft. 15, °
and makes an Indenture, and the Parfon with the Affent of

the Ordinary (without the Patron) grants to him that he

fhall be Quit of Tithes of his Manor for that Parcel of

Land: Afterwards if he or his Affignee be fued in the Spi-

ritual Court for Tithes of his Manor, he or his Aflignee

fhall bave a Prohibition upon that Deed. And if that Deed

was made before Time of Memory, and he hath fo con-

tinued to be Quit of Tithes, he ihall have a Prohibition

upon that Deed, if he be fued for the Tithes of that Ma-

nor, or of any Parcel of the fame upon that Matter fhew-

ed. See 8 E. 4.14. F. N.B. 41.G. Vide 3 E.3.17. 16

E.3.t. Annuity 24. 40 E. 3. 3. b. and F. N. B. 152. And

therefore, if the Lord of a2 Manor hath always holden his

Manor Difcharged ot Tithes, and the Parfon had before

Time of Memory, or in antient Times, divers Lands inthe

fame Parifh, of the Gift of the Lord, of which the Parfon

is feifed at this Day in Fee, in Refpeét of which, the Parfon

nor any of his Predeceflors ever hid received any Titches of

the faid Manor ; if the Parfon now fueth for Tithes of the

Manor, the Owner of the Manor may thew that fpecial

Matter, and that the Parfon and his Succeflors Time out of

Mind have holden thofe Lands, &c. of the Gift of one who

was Lord of the faid Manor, in full Sitisfa@ion of the -
Tithes of the faid Manor ; and the Proof that the Lord of

the Manor gave the Lands, that Tithes fhould never be

paid; at thisDay, is good Evidence to prove the Surmile of

the Prohibition. And fo of the like; and 19 E. 3. t. F#rif= preferiptions
dition 28, it is adjudged, That Title of Prefcription, fhall to be adjudsed
be determined in the King’s Court : And therefore a Mo= Courrs, Vide
. T - o _C 3 T 4%{ 15;l6u

\
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-dus Pectmandz which accrueth by Cuftom and Prefcription

fhall be fued in theKing’s Court, And it appeareth by the

Stat.of7 H 4.¢.6. That the Pope by his Bulls difcharg’d divers

from Payment of Tithes, againft which the A& of Parlia-
ment was made ; and by Stat. 31 F.8. ¢. 13. That the Pof-
{eflions of Religious Perfons given to the King, were dif=

.charg'd of Payment of Tithes in cerrain Cafes: And bySrac,

.32 H.8. ¢.7. it is provided, Thatall and fingular Perfons
fhall divide, fet out, yield and pay all and fingular Tithes
and Offerings aforefaid, accotding to the lawful Cuftoms
and Ufages of the Parifhes and Places where fuch Tithes or
Duties thall come, or immediately rife or be due: Provid-
ed always, and be it ena&ed, Thas no Perfon or Perfons
fball be [ued or. otherwife compelled 10 pay any Manner of
Tithes, f(or any Manors, Lands, Tenements, o Heredita-
ments, which by the Laws or Statates of this Realwm are
difchargeds or not chargeable with the Payment of any fuch
Tithes : And the Stat, 2 E.6. ¢. 13. ena@s, That every of
the King’s Subjeds fhall from henceforth juftly and truly,
without Fraud or Guile, divide, fet out, . all Manner of*
their predial Tithes in their proper Kind as they fhall rife

‘and happen, in fuch Manner and Form as hath been of

Rightyielded and paid, within forty Years next before the
Making of this A&, or of Right or Cyftom ought to be paid.
So as ir appeareth by this, that Tithe is due of Right, and

by Cuftern: And alfo in the fame A& there is'a Provifo in

thefe Words ; Provided always and be'it enacted, That no
Berfon fhall be fued, or otherwife compelled to yield, give,
or pay any Manner of Tithes for any Manors, Lands, Te-
nements or Hereditaments, which by the Laws and Statutes of
this Realm, or by amy Privilege or Prefcription, are nos
* chargeable with' the Payment of any fiich Lithes, or that he
be difchurged by any Compofition real : So as it appeareth
by that A&, that one may be 4ifcharged from the Payment
of Tithes five Manner of Ways. . -

1. By the Law of the Realm, that is, the Common
Law ; as Tithes fhall not be paid of Coals, Quarries, Brick,
Tiles, ¢ge. F. N.B. §3. and Regifier [%4“ Nor of the After-
Pafture of a Meadow, &'c. nor of Rakings, nor of Wood
to make Pales, or Mounds, or Hedges, ¢ - .

* 2. By the Statutes of the Realm : As by the Statute of.
31 H. 8. ¢. 13. the Statnte of 45 E. 3. &, '

3. By the Privilege, as thofe of St. Fohn's of Ferufalem
in England 5 the Ciffertians, Templars, &c. as it appear-
eth by 10 H, 7. 277. Dyer. o

4. By Prefcription, As by Modus Decimandi, or an an-
nual Recompence indatisfaction of them, as appeateth he-
fore by the Authorities aforefaid, . |

* B
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5. By real Compofition, as appeareth by the faid Writ
«cited out of the Regifter : And fo you have one or
two Examples (for many others which may be added )
of thefe five Manners of Difcharges of Tithes. And
by them all it appeareth, That a Man may be difcharged
of the Payment of Tithes, as before it is faid : So as
now it apparently appeareth by the Laws of England,
both antient and modern, That a2 Layman ought to pre- see Selden of
fcribe in Modo decimand:, but not in non Decimando ; and Tib<s < 14
that in Effe&t agrees with the Opinion of Thomas Aqui- Bohurs Law of
nas in his Secunda fecunde, Quaft.86. art. ultimo. For g"c‘f‘“’“'*ﬂlia
there he faith, Quod in weterz lege praceptum de folutione
Decimarum, partim erat morali anditum_ratione natura-
Iz que dittet quod sis qui divino cultui minifirant ad falu-
tem totius populi neceffaria victup debent miniffr. juxta
illud, x Cor, 9. Quis militat, &c. Who goeth to War at
his own Charges, @c, Partim autem erat judiciale ex di-
vina inflitutione robur habens, (fcil.) Quantum ad deter-
minationem certe partis. And all that agrees with our
Law ; and he goeth further, Jn tempore vero nove Legis
etiam eft determinatio partis [olvend authoritate Eccle-
Jie (that is, by their Canons) Inflituta fecundum quan-
dam bumanitatem, ut [cilicet non minus populus nove le=
gis minifiris Novi Teflamenti cxhibeat, quam populus ves
terss legis minifiris Veteris Teflamentt exhibebat, pre-
Jertim cum miniftri nove legis funt ‘majores dignitate, ut
Probat Apoftolys, 2 Cor. 3. Sic_ergo patet quod ad folu-
tionem Decimarum tenentur bomines partim quidem ex jure
naturaliy, quantum ad boc quod aliqua portio data eff miniffris
Ecclefie, partim vero ex inflitutjone Ecclef. quantum ad de-
terminationems decime partis. See Dotlor and Student, lib. 2.
cap. 56. fol. 164. That the tenth Part is not due by the
Law of God, nor by the Law of Nature, which he call-
eth the Law of Reafon: And he citeth Jobn Gerfon,
who was a Dog&or of Divinity, in a Treatife which he
calleth Regule morales ( feilicet) Solutio decimarum fucer-
dotibus ¢ft jure divino, quatenus inde fuflententur, f[ed
guoad partem banc vel illam affignare aut in alios redditys
commubare, pofitivi juris ¢ff. And afterwards, Non voca-
sur portio curatis debita propteres decima, eo quod eff de- .
cima pars, imo eff interdum viccfma ant tricefima. And gclgcg of Etclfcs’
‘he holdeth, That a Portion is due by the Law of Na- Yaton a1,
ture, which is the Law of God, but it appertaineth to 596 5115
the' Law of Man to affign Hanc vel illam poriionem, as
Neceflity requireth for their Suftenance: And further he
faith, That Tithes may be exchanged into Lands, Anputy, or
B A o S Rent,
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vide Reboff. — Repy, avhich [ball be [ufficiens for the Minifler, &c. And
cimie Quefine there he fait}{,b That 'i[uﬂ;taly, :{nd in other the Eaft Couns
:g“;‘?’;fr“;n';“x tries, they pay 0 Tithes, but a certatn Portzon according
" 1o the Cuftom, @ And all this is true, if * not, that

Puge [17]  'Tithes be difcharged or changed by cne of the faid five
Ways: And forafmach as it appeareth from themfelyes

that the tenth Part or Value was Part of the Judicial Liw

only, certainly the fame doth not bind any Chriftian Com-

monwealth, but that the fame may be altered by Reafon

of Time, Place, or other Confideration, as it appeareth

in all Punifhments inflied by the Judicial Law, they do

not now bind any ; for Felony is now punithed by Death,

¢sc. which was not {o by the Judicial Law, ¢c. Alfo for-

afmuch as now it is confeffed, that the tenth Part is now

due only ex inflitutione Ecclef. that is to fay, by their Ca-

nons, and it appeareth by the Statute of 25 H.8. . 19

That all Canons, ¢fc. made againft the Prerogative of the

King or his Laws, Statures, or Cuftoms of the Realm,

are void, and that was but a declaratory Law ; for no

Statute or Cuflom of the Realm can be taken away or

Canons againt 20r0gated by any Canon, ¢, made out or within the
the Prerog. Sta- Realm, but only by A& of Parliament ; and that well
e e, appeareth by 10 H. 7. f.17. ¢. 18. That there is a Canon
arc void. sce  or Conftitution, That no Prieft ought to be impleaded at
;OI[;”Z?”"’ & the Common Law. And there Brzan faith, that a grave
o Do&or of the Law once faid unto him, that Priefts and,
Clerks might (notwithftanding) be fued at the Common®

Law well enough ; for he faid, that Rex eff perfona mixta,

and is Perfona unita cum Sacerdoizbus Statunss Ecclefg  In

which Cafe the King might maintain his Jurifdiction by
Prefcription ; by which it appeareth, that Prefcription

doth prevail againft exgrefs Canons or Conftitutions, and

is not raken away by them, which proves that the Sta-

tute of 25 M. 8. was but a Declaration of the antient

Law before : And there is an exprefs Prohibition in

Numb. 18. Nibil alivd poffidebunt, fcd decimarum oblatione

contenli quas in ufus eorim (7 neceflaria feparavi: Which

was not Part of the Moral Law, or Law of Nature, but

Part of the Judicial: And therefore Men of the Church

at this Day do poffefs Houfes, Lands and Tenements, and

nor, Tithes only. "

$econd Poinee  Lhe fecond Point which agrees with the Law at
%;:,::r:dsagg p,. this Day, which was adjudged in thé faid Record of
rifhes, &c. 1o 2§ H. 3. 15, That the Limits and Bounds of Towns
be "“r_;f;}nbgam and Parifhes thall be tried by the Common Law, and
Vide Farr.63. not in the Spiritual Court; and in this the Law hath
e ?;;’fg:; great Reafon, for thereupon depends the Title of Inhe-

2 Inft, 599. ritance
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ritance of the Lay-fee, whereof the Tithes were de-
manded for Fines, and Recoveries are the Common Af-
furances of Lay Inheritances ; and if the Spiritual Court
fhould try the Bounds of Towns, if they determine
that my Land lieth in another Town than is contained
in my Fine, Recovery, or other Affurance, I fhall be
in Danger to lofe my Inheritance, and therewith a-
greeth 39 E. 3. 29. §H.5. 10. 32 E. 4. 1. Confultation,

E.4. 12. 19 H, 6. 20. 50 E. 3. 20. and many other
?’r'ecedents until this Day. "And note, thereisa Rule in
Law, that when the Right of Tithes fhall be tried in
the Spiricual Court, and the Spiritual Court hath Jurif-
di¢tion thereof, that our Courts fhall be oufted of the
Jurifdittion. 35 H.6. 47. 38 H. 6. 21, 2 E. 4. 15. 22 E. 4.
23. 38 E. 3. 36. 14 H.7. 17. 13 H. 2, Jurzfd. 19. but that
is, when Debate is between Parfon and Vicar, or when all
is in one Parilh; but when they are in feveral Parifhes,
then this Court fhall not be oufted of the Jurifdiction.
See 12 H. 2. Tit. juri[dié’tion 17. 13 R. 2. ibid. 19. 7 H. 4.
34. 14 H. 4. 17. 38 E. 3. 56. 42 E.3. 12. And yet
there is a Canon exprefly againft this, which fee in
Linwood titulo de penis 55. And fo fol, 227, 228, a-
monft the Canons or Conflitutions of Boniface, Anno
Dom. 1277. And the Caufes whereof the Judges of
the Common Law would not permit the Ecclefiaftical
Judges to try Modum Decimands, being pleaded in their
Court is, hecaufe that if the Recompence® which is to
be given to the Parfon, in Sasisfalion of his Tithes doth
not amount to the Falue of the Tithes in Kind, they would
overthrow the fame : And that alfo appeareth by Lznwood
amongft the Conftitutions Simonis Mepbam, Tit. De De-
cimis, cap. Quoniam propter, fo. 13g. 6. verbo confuety-
dines, confueludo ur mon I[olwmtur 5. aut minus  plene
folvantur Decime , nmon valet, and ibidem fecundym a-
lios, Quod in Decimis realibus, non walet confuetudo
wt folvatur minus decima parte, [fed in perfonalibus, &
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Note this Diffes
rence 3 altho’
that the Parties
do admit the Ju-
rifdi&ion of the
Conurt, yet upon
the Pleading,
tho’ the Righe
of the Tithes

fhall come in Debate, there this Court fhall be onfted of the Jurifdiion, and the Spiritual
Court fhall have Jurifdittion, Bur ‘when the Right of Tithes cometh in Debate, and the
Spiritual Court_cannot have Jurifdiétion or Conulance of it; as where a Layman is Plaintff
as Farmor, or Defendant as Servant of the Parfon, as a Layman Farmor cannor fue there, nor
he who jultifies a Servant cannot be fued in Trefpafs; buc if the Suit be berween Parfon and
Vicar, or Parfon and Parfon, and orher Spirirual Perfons, it the King’s Court be oufted of
the Jurifdi@ion after Severance of the ninth Part; yer the Libel oughr to be for Subfira&tion
of Tithes, for of thdt they have JurifdiGion, and not of Tithes fevered from the nine Parts 3
for that fhall be in Cafe of a Premunire, and it appertaineth to the Commop Law. See 16 H. 2«
in the Cafe of Mortuary, Vide Decretalia Sextd, Iib. 3+ Tit. de Decimus, cap. 1. £0. 130, Cole 4o

fumma Angelica, fo. 72.
E'tﬂz‘ge', Al this feems she Qpinion of fome Civilian: Esgo Quare.

And
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And ibidems Lit. M. verbo, integre, faciunt exprefle con=
tra opinionem quorundam Theologorum, qui dicunt f[ufficere
aliquid dari pro Decima. And that is_the true Reafon
Nolawcoug it both the faid Cafes, fril. de Modo Decimandi, & de
bind them, it Limitibus Parochiarum, &'c. that they would not adjudge
.::g;‘iz?h,;hfn, according to their own Canons ; and therefore 2 Prohibi-
terct * tion lieth ; and therewith agreeth 8 E. 4. 14. and the
other Books abovefaid, and infinite Precedents ; and the
rather after the Statute of 2 E:6. cap. 13. And allo the
Cuftoms of the Realm are Part of the Laws of the
Realm, and therefore they fhall be tried by the Common
Law, as is aforefaid. See 7 Ed. 6. Dyer 79. and 18 Eliz,
Dyer 349. the Opinion of all the Juftices.

(6) Baron and Boyss
CASE |

Mich. 6 Jacobi .

In the Exchequer.

SurSa 2B 6. TN the Cale between Baron and Buys, in an Informa.
Sk 1" ¥ tion upon the Statute of § E. 6. cap., 14. of In-
fhawlke c.8o. groffers, after Verdi&t it was found for the Informer,
‘& fe@ 15,16, That the Defendant had ingroffed Apples againft the
57> &G faid A&: The Barons of the Exchequer held clearly,
That Apples were not within the faid A&, and gave
Judgment againft the Informer upon the Matter ap.
parent to them, and caufed the fame to be entered
in the Margin of the Record where the Judgment
was given; and the Informer brought a Writ of Er-
ror in the Exchequer-chamber, and the only Queflion
was, Whether Apples were within the faid A& ? The
Letter of which is, That whatfocver Perfon or Per-
Jons, &c. [ball ingrofs or get into his or their Hands,
by Buying, Contralling, or Promife, taking (other than
by Demife, Grams, or Lea/e of Land, or Tithe) any
Corn growing s the Fields, or any other Corn or



Part XHIL Baron and Boys’s Cafe.

Grain, Butter, Cheefe, Fifb, or other dead Victual withy
in the Realm of England, to the Intent to fell the fame
again, [ball be accepted, &c. an unlawfhl Ingroffer. "And
although that the Statute of 2 E. 6. cap. 15. made againft
Sellers of Vicual, which for their great Gain confpire,
¢+,  numbereth Butchers, Brewers, Bakers, Cooks, Cofter-
mongers and Fruiterers, as Victuallers: Yet Apples are
not dead Vi&uals within the Statute of 5 E. 6. for the
Buyers and Sellers of Corn and other Vicuals have divers
Provifo’s and Qualifications for them, as it appeareth by

the faid A&, but * Coftermongers and Fruiterers have not P,

any Provifg for them: Alfo, always after the faid Act
they have bought Apples and other Fruits by Ingrofs, and
fold them again, and before this Time no Information
was exhibited for them, no more than for Plumbs or other
Fruit, which ferveth more for Delicacy than for neceflary
Food. But the Statute of 5 E. 6. is to be intended of
Things neceflary and of common Ufe for the Suftenance
of Man ; and therefore the Words are Corn, Grain, Byt-
ter, Cheefe, or other dead Viclual ; which is as much as
to fay, Victual of like Quality, that is, of like neceffary,
and common Ufe: But the Statute of 2 E. 6. cap. 15.
made againft Confpiracies to enhance the Prices, was
-done and made by exprefs Words, to extend it to Things
which are more of Pleafure than of Profit: So it was faid,
That of thofe Fruits a Man cannot be a Foreftaller within
this A& of g E.6. for in the fame Branch the Words
are, any Merchandize, Villual, or any other Thing. But
this was not refolved by the Juftices, becaufe that the
Information was conceived upen that hranch of the Sta-
tute concerning Ingroffers, T ‘

MENVILLs
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Fine, Dower,
See 2 Co. 74,78
6 Co- 79-

7 Co. 38, 40.

St. 27 H. 8. ¢. 100
St.4 Hee €. 240
Sr. 18 E. 1. de
Modo levandi.

" §Co. 2. Part

38, 39.
;ln(t«fsx 1, &¢.

ParT XIIIL,

(7) MexviLrs Cafe.
Hill. 27 Eliz.

(Dower) In the Chancers.

H]llary Term, the zyth of Eliz. in the Chancery, the.
Cafe was thus: One Ninzan Menvill {eifed of cey-
tain Landd in Fee, took a Wife, and levied a Fine of
the faid Lands with Proclamations, and afterwards was
indi&ed and outlawed of High Treafon, and died : The.
Conufees convey the Lands to the Queen, who is now
feifed ; the five Years pafs after the Deatlr of the Huf-
band: The Daughters and Heirs of the faid Ninzan in
a Wirit of Error in the King’s Bench, reverfe the faid
Attainder, Mic. 26 ¢ 27 Eliz. laft paft; and thereupon
the Wife fueth to the Queen, (who was feifed of the
faid Land as aforefaid ) by Petition, containing all the
fpecial Matter, fizl. the Fine with Proclamations, and
the five Years paffed after the Death of her Hufband,
the Attainder and the Reverfal of it; and her own
Title, fcil. her Marriage, and the Seifin of her Hufband
before the Fine: And the Petition being endorfed by the
Queen, Fiat droit aux parties, ¢'c. the fame was fent into

the Chancery, as the Manner is.
And in this Cafe divers Objections were made againft
the Demandant, S
1. That the faid Fine with Proclamations fhould bar
the Wife of her Dower, and the Atrainder of her Huf-
band fhould not help her; for as long as the Attainder
dnth remain in Force, the fame was a Bar alfo of her
Dower, fo as there was a double Bar to the Wife, iz,
the Fine levied with Proclamations, and the five Years
paft after the Death of her Hufband, and the Attainder
of her Huiband of his Treafon. But admit that the At-
tainder of the Hufband thall avail the Wife in fome Man-
ner, when the fame is now reverfed in a Writ of Error,
and now upon the Matter is in Judgment of Law, as if
no Attainder had been: And againft that a Man might
plead, that there is no fuch Record, becaufe that the
firft Record is reverfed, and utterly difaffirmed and an-
nihilated, and now by Relation made no Record 4b inisio,
’ T 7 and



ParT XIIL 2 the Chancery.
and therewith agreeth the Book of 4 H. 7. 11 for the
Words of the  Judgment in a Writ of Error are, Quod
Fudicium predict & Errvores pradit & altvs in Re-
cordo, &c. revicetur & adnullerwr, e, & quod ipfa ad
pofleffionem  fuam fve [eifjnam fuam (as the Cafe re-
quireth) tenementorum * fuorvm pradilt wia cum exitibys
& proficuis inde & tempore judicii praditt reddit’ percepr’
'@ ad omniz que occafone fudicii illius_amifit reflituatur,
By which it appeareth, that the firft Judgment, which
was originally imperfe& and erroneous, is for the fame
Errors now annulled and revoked 4b in:t20 ; and the Par-
ty, againft whom the Judgment was given, reftored to
his Poffeflions, and to all the mefn Profits, from the Time
of the erroneous . Judgment given, until the Judgment in
the Writ of Error, fo as the Reverfal hath a Retrofpe
to the firft Judgment, as if no Judgment had been gi.
ven : And therefore in 4 H. 4. 10, b, the Cafe is, A,
feifed of Land in Fee, was artainted of High Treafon, and
the King granted the Land to B. and afterwards A. com=
mitted Trefpafs upon the Land, and afterwards by Parlia-
ment A, was reftored, and the Attainder made void, as
if no A& had been; and fhall be as available and ample
to A. as if no Attainder had been: And afterwards B,
bringeth Trefpafs for the Trefpafs Mefne ; and it was ad-
judged in 10 H. 7. fol. 22.b. That the A&tion of Trefpafs
was not maintainable, becaufe that the Attainder was
difaffirmed and annulled #b initio. And in 4 H. 7. 10.
it is holden, that after a Judgment reverfed in a Writ of
Error, he who recovered the Land by erroneous Judg-
ment fhall not have an A&ion of Trefpafs for a Trefpafs
Mefn, which was faid, was all one with the principal Cafe
in 4 H. 7. 10. and divers other Cafes were put upon the
fame Ground.

It was fecondly obje@ted, That the Wife could not have
a Petition, becaufe there was not any Office by which
her Titlé of Dower was found, fril, her Marriage, the
Seifin of her Hofband, and Death: For it was faid,
That although fhe was married, yet if her Hufband
was not feifed after the Age that fhe is dowable, fhe
thall not have Dower; as if a Man feifed of Land in Fee,
taketh to Wifea Woman of eight Years, and aftewards be-
fore her Age of nine Years, the Hufband alieneth the
Lands in Fee, and afterwards the Woman attaineth to the
Age of nine Years, and the Hufband dieth ; it was faid,
that the Woman thall not be endowed. And that the Ti-
tle of him who fueth by Petition ought to be found by Of-
fice, appeareth by the Books in 11 H. 4. 52. 29 4. 31.
30 Af[. 28. 46 E. 3. bre. 618. 9 H. 7. 24, &e. A

8
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3 Co. 87.
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. Asto the firft Objedion, it was refolved, That the Wife
ﬁlould be endowed, and that the Fine with Proclamations
was not a Bar unto her, and yet it was refolved that the
A& of 4 H. 7. ¢. 24. thall bar 2 Woman of her Dower by
a Fine levied by her Hufband with Proclamations, if the
Woman doth not bring hesr Writ of Dower within five
Years after the Death of her Hufband, as it was adjudged;
Hill. 4 H.8. Rot. 344. in the Common Pleas, and 5 EJ, Dyer
244.. For by the A&, the Right and Title of a Feme Co-
wert is faved, fo that fhe take her A¢tion within five Years
after the becomes uncovert, @'c. but it was refolv’d, That the
‘Wife was not to beaided by that Saving; for in Refpect of.
the faid Attainder of her Hufband of Treafon, fhe had not
any Right of Dower at the Time of the Death of her Huf.
band, nor can the after the Death of her Hufband bring an
Ad&ion, or profecute an Aion to recover her Dower, accor-
ding to the Dire&ion and Saving of cthe faid A& : But 2t was
ve jo?ved, That the Wife was to beaided by another former
Saving in the fame A&, viz. And faving to all other Per-
fons (Jeil. who were not Parties to the Fine) fuch Aéions;
Right, Title, Claim and Intereft in or to the faid Lands,
¢ c. as fhall firft grow, remain, defcend, or come to them
afrer the faid Fine ingroffed, and Proclamations made, * by
Force of any Gift in Tail, or by any other Caufe or Matter
had and made before the {aid Fjne levied, o that they take
their AQions and purfue their Right and Title according to
the Law, within five Years next after fuch A&ion, Right;
Claim, Title or Intereft to them accrued, defcended, fallen
or come, &¢. And in this Cafe the Action and Right of
Dower accrued to the Wife after the Reverfal of the At
tainder, by Reafon of a Title of Record before the Fine,
by Reafon of the Seifin in Fee (had) and the Marriage
(made) before the Fine levied, according to the Intention
and Meaning of the faid A&,

And as to the faid Point of Relation, it was refolved,
That fometimes by Conftruction of Law a Thing fhall re-
late 4b 2nits0 to fome Intent; and to fome Intent not; for
Relatzy eff fiftio Juris, to do a Thing which was and had
Eflence, to be annulled 4b initzo, betwixt the fame Parties
to advance a Right, or Ut res magis valeat quam pereat :
But the Law will never make fuch a éonﬁru&ion toadvance
a Wrong, which the Law abhorreth, or to defeat collateral
Ad&s which are lawful, and principally if they do concern
Strangers: And this appeareth in this Cafe ( fczl.) when
an erroneous Judgment 1s reverfed by a Writ of Error: For
true it 1§, as it hath been faid, That as to the mefn Pro-
fits, the fame fhall have Relation by Conftru&ion of Law,

until
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until the Time of the firft Judgment given, and that s to-

favour Juftice, and to advance the Right of him who hath
Wrong by the erroneous Judgntent. But if a Stranger hath
done a Trefpafs upon the Land in the mean Time, he who
recovereth afrer the Reverfal, thall ha¥ve an A&ion of Tref-
pafsagainft the Trefpaffors ; and if the Defendant pleadeth
that there is no fuch Record, the Plaintiff fhall fhew the {pe-
cial Matter, and thall maintain his A&ion, fo as unto the
Trefpafiors who are wrong Doers, the Law fhall not make

any Conftruétion by Way of Relation 4b inztio to excufe

them, for then the Law by a Fi&tion and Conftru&ion fhould
do wrong to him who recovereth by the firft Judgment: And
for the betrer apprehending of the Law on this Point, it is
to know, That when any Man recovers any Pofleflions or
Seifin of Land, in any A&ion by erroneous Judgment,and
afterwards the Judgment is reverfed as is faid before, and
upon that the Plaintiff in the Writ of Error fhall have 2
Writ of Reftitution, and that Writ reciting the firft Re-.
covery, and the Reverfal of itin the Writ of Error, is, that
the Plaintiff in the Writ of Error fhall be refiored to his Pof-
feflion and Seifin, Una cum exittbus thereof from the Time
of the Judgment, &c. Tibi pracipimus quod eundem A,
ad plenariam [eifinam tenementorum predilt’ com pertinen-
tiis fine dilatzone veflitui facias, & per facramentum probo-
rum ¢ legalium bominwm de Com. tuo diligenter inquiras

ad quantum exttus & proficun tenementorum illovum cum

pertinentiis a tempore falf Fudicizo predell reddit. ufque

ad Oil. Sanit. Mich, anno, ¢c. quo die judictum illud per
prefat. Jufficiar. noffros revocar, fuit, fe attingunt, juxta
verum valorem eorandem, eadem exiius & proficus de ter-
ris & catallis pradil? B.in baliva tua fieri fucias, @ dens-
7205 inde prafaro A. pro exitibus & proficuis tencmentorum
per eundem B. dillo medio tempore percept. fine dilatione
habers facias: Et qualiter hoc preceptum nofirum  fuerit
execut, conflare facias, @e. in Oftab. ¢c. By which it ap-
peareth, That the Plaintiff in the Writ of Error fhall
have Reftitution againft him who recovereth of all the mefn
Profits, without any Regard by them taken; for the Plain.
tiff in the Writ of Error cannot have any Remedy againft
any Stranger, but only againft him who is Party to the

Writ of Error, and theretore the Words of the faid Writ

¥ command the Sheriff to enquire of the Iffues and Profits
generally, between the Reverfal and the Judgment, with
all which he who recovers fhall be charged, and as the
Law chargeth him with all the mefn Profits, fo the Law
gives to him Remedy, notwithftanding the Reverfal,againft
all Trefpaffors in the /nterim, for otherwife the Law ihou}lgd

‘ : make
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#ake a Confiruction by Relation to difcharge them who
are wrong Doers, and to charge him who recovers with the
Whole, who peradventure hath good Right, and who en-
tereth by the Judgdent of the Law, which peradventure
is reverfed for want of Form, or Negligence or Ignorance:
of a'Clerk. And therefore as to that Purpofe the Judgment-
fhall not be reverfed ab initio, by a Fi&ion of Law, but

_as the Truth was, the fame flands in Force until it was res

verfed : And therefore the Plaintiff in the Writ of Error
after the Reverfal fhall not have an A&ion of Trelpafs for
a Trefpafs mefn, becaufe he fhall recover all the mefn Proz
fits againft him who recovered, nor he that recovereth fhall-
be atrer batrred of his A&on of Trefpafs for-a Trefpafs
mefn, by Reafon that his Recovery is reverfed, becaufe
he fhall anfwer for all the mefn Profits to the Plaintiff in
the Writ of Error: And therewith agreeth Brian Chief
Juttice, 4 H. 7. 124.

Note Reader, If you would underfland the ttue Senfe
and Judgment of the Law, it is needful for you to know
the true Entries of Judgaients, and the Entries of all Pro-
ceedings in Law, and the Manner and the Matter of Writs-
of Execution of fuch Judgments. See Butler and Baker’s-
Cafe in the third Patt of my Reports, good Matter cons
cerning Relations. So as it was refolved in the Cafe at
Bar, although that to fome Intent the Reverfal hath Rela-
tion, yet to bar the Wife of her Dower by Fiction of Law,’
by the Fine with Proclamations, and five Years paft after
the Death of her Hufband, when in Truth fhe had not
Caufe of A&ion, nor'any Right or Title fo long as the
Attainder ftood in Force, fhould be to do wrong by a Fic«
tion of Law, and to bar the Wife, who wis a meer
Stranger, and who had not any Means, to have any Res
lief until the Artainder was reverfed. :

And as unto the other Point or Obje@ion; that the Des
mandant on the Petition ought to have an Office found for
her, it was refolved, that it needed not in this Cafe, becaufe
that the Title of Dower ftood with the Queen’s Title, and

“affirmed it; otherwife if the Title of the Demandant in'
‘the Petition had difafirmed the Queen’s Title; alfo in this

Cafe, the Quecn was not entitled by any Office that the
Wife thould be driven to traverfeit, ¢re.-for then flie onght
to have had an Office to find her Ticle: Bur in Cafe of
Dower, altho’ that Office had been found for the Queen
which doth not difaffirm the Title in Dower, in fuch Cafe
the Wife fhall have her Petition without Office, becaufe
that Dower is favour'd in Law, the claiming but only for
Term of Life, and affirming the Title of the Queen. See.
the Sudler’s Cale in the 4th Part of my Repors, -

And
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~ And the Cafe which was put on the other Side was ut-
terly denied by the Court, for it was refolved, That if a
Man feifed of Lands in Fee, taketha Wife of eight Years
of Age, and alieneth his Lands, and afterwards the Wife
attaineth to the Age of nine Years, and afterwards the
Huiband dieth, that the Wife fhall be endowed: For al«
tho’ at the Time of the Alienation the Wife was not dow-
able; yet, forafmuch as the Marriage and Seifin in Fee,
was before the Alienation, and the Title of Dower is not
confummate until the Death of her Hufband, fo as now there
was Marriage, Seifin of Fee, Age of nine Years, during
* the Coverture, and the Death of the Hufband, for that Paze tz 1
Caufe the Thall be endowed : For it is not requifite that the * ‘& -3"
Marriage, Seifin and Age concur together all at one Time,
but it is fufficient if they happen during the Coverture : So
if a Man feifed of Lands in Fee take a Wife, and afterwards
the elopes from her Hufband, now fhe is barred of her
Dower, yet if during the Elopement the Hufb. alieneth, and
after the Wife is reconciled, the Wife thall be endowed :
So if 2 Man hath Iffue by his Wife, and the Iffue dieth,
and afrerwards Land defcendeth to the Wife, or the Wife
purchafeth Land in Fee; and dieth without any other Iffue,
the Hufband (for the Iffue which he had before the De-
fcent or Purchafe) fhall be Tenant by the Curtefy, for it is
fufficient if he have Iffue, and that the Wife be feifed during
the Coverture, altho’that it be at {everal Times.  But if a
Man taketh an Alien to Wife, and afterwards he alieneth
his Lands, and afterwards {he is made a Denizen, {he {hall
not be endowed,  for fhe was abfolutely difabled by the
Law, -and by her Birth not capable of Dower, but her Ca-
pacity and Ability began only by her Denization; but in
the other Cafe there was not any lncapacity or Difability in
the Perfon, but only a temporary Bar; until fuch Age or
Reconcilement, which being acconiplifhed, the temporary
Bar ceafeth: As if a Man feifed of Lands in Fee, taketh a
Wife, and afterwards the Wife is attainted of Felony, and
afterwards the Hufband alieneth, and afterwards the Wife
is pardoned, and afterwards the Hufband dieth, the Wife
fhall be endowed, for by her Birth fhe was not uncapable,.
but was lawfully, by her Marriage and Seifin in Fee, en-
titled to have Dower ; and therefore, when the Impedi-~
ment is removed, fhe fhall be endowed.
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Part XIII,

(8) SerAT and HEALS
Calfe.

Trin. 44 Eliz.
In the King's Bench.

707111 Sprat libelled in the Spiritual Court againft Wals
ter Heal, for Subftra&tion of Tithes ; the Defendant, in
the Spiritual Court, pleaded, that he had divided the
Tithes from the nine Parts: And then the Plaintiff made
‘Addition to the Libel (in the Nature of a Replication)
fezl. That altho’ the Def. divided the Tithes from the nine
Parts, guod predill. the Plaintiff non fatetur, fed provfus

. diffitetur 5 yet prefently after this pretended Divifion iz

fravdem legis, he took and carried away the fame Tithes,

"and converted them to his own Ufe; and the Plaintiff

- thereupon obtained Sentence in the Spiritual Court ; and

Page § 24.)

to recover the treble Value, according to the Statute of
2 Ed. 6. cap. 13. And thereupon Heqa! made a Surmife,
that he had divided his Tithes, and that the Plaintiff
ought to fue in the Spiritual Court for the double Value,
and at the Common Law for the treble Value: And it
was objected, That when the Owner of the Corn divides
them, then they are become Lay-chattels, for the Taking
of which an A&ion lieth at the Common Law; and
therefore, after Severance from the nine Parts, the Parfon
fhall not fue for them in the Spiritual Court.

But it was refolved by the whole Court, Fhat the faid
Divifion or Severance mentioned in the Libel, was not
any Divifion or Severance within the Statuge of 2 Ed.6.
cap, 13. For the fame A& provides, That every of theKing’s
Subjeéts thall, from henceforth, truly and juffly, without
Fraud * or Guile, divade, fet out, yield, and pay all manner
of other predial Tithes in their proper Land, fo as when
he divides them to the Purpofe to carry them away, he
doth not divide them juftly and truly, without Fraud or
Guile ; but here is Fraud and Guile, and no Way 3 juft

2 ’ o -~ Divifion,
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Diviﬁon, aud therefore the fame is out of the Statuté;
for the Makers of the Sratute refpe@ quo animo he
divides them (fcil.) with a Miad and Intention that
the Parfon carry them away, as in Right he ought,
or with 4 Mind and Intention that he himfelf carry them
away, which he ought not, Quis fraus & dolus alicwi
prodefle, aut frmplicitas alicus obeffe non debet: And the
fame is Crimen Stellionatnm, which we call fraudis rem &
ampofturam : And where the Words of the Statute are,
divide, fet out, @ their predial Tithes, ¢5c. And if
any Perfon carrieth away his Corn and Hay, and his and
their predial Tithes; ¢c. And to make an Evafion out
of thefe Words, this Invention was devifed ; the Owner
of the Corn by Covin fold his Corn before Severince to
another, and then, as Servant to the Vendee; reaped the
Corn, and carried away the Corn, without any Severance ;
pretending, that neither the Vendee, becaufe he did not
carry them away, nor the Vendor, becaufe he had no
Property in them, for he did not carry away his Com, or
his predial Tithes, fhould be within that Statute : But
it was refolved, that the Vendor fhould be charged in
that Cafe with the Penalty of the Statute, for he carried
them away, in fraudem Legis, and his Fraud and Covin
Thould not help him or avail him. See 8 Ed. 3. 290. A
real A&ion brought by a Man of Religion by Collufion,
although that he hath Right, yet he fhall not have Exes
cution, 9 Hen. 6. 41. A Recovery upon a good Title by.
Co]lufion, fhall not abate the Writ, 33 Hen. 6.5. A Sale
in open Market by Covin, fhall not bind the Property of
a Stranger : But it was refolved, that the Plaintiff could 2 Danv. 2
not fue in the Spiritual Court for the treble Value, but for Poft 4.
the double Value that he might. :

[Note, The Suit for the Treble Value on that Statute,
muft be at the Cemmon Law.]. -

Do (¢) NEALE
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(9) NEeaLE and ROWSE's
| Cafe.
Hill. 6 Jacobi.

In the Common Pleas.

Extortion; AT a Nifi prius in London, before myfelf this Term,
stat. 25 H. 8. the Cafe was this : Edward Neale informed upon the
o S o 101, Statute of 21 H. 8. cap. 5. which Plea begun Mich. 6 Fac.
12 Co. 78 Rot. Y031, againft James Rowfe, Commiflary and Official
3Infts 147, 149, Within the Archdeaconry of Huntington, within the Dio-
&5 Yohn cefe of Linco/n, and having Probat of Wills and Tefta-
Benne’s Cale: Ments, ¢rc. within the fame Archdeaconry ; and that
4Inf.336.  Nicholas Neale, the third Year of the Reign of the King
that now is, made his Teftament and laft Will in Writirigy

and made the Plaintiff his Executor, and ‘died poffeffed of

Goods and Chattels to the Value of 2 Hundred and fifty

Pounds: The Defendant,then Commiffary and Official, &.

the 23d of February, 1605. at the Parith of St. Mary Bow,

Tcfiament. preditt” probavit, infnvavity regifiravit & figil-

lavit; ac per manus cujuflam Thome Nicke tunc miniffri

apfus Facobi Rowfe in ea parte deputat. ¢& authorizat. 14s.

10 d. pro probatione, infinuatione & regifivatione Teflaments

preditt de codem Edwardo, Grc. qui tam, & colore Officit

Jui predilt adtunc ¢ ibidem extorfive recepis, € babuit

contra formam flatun preditf with this, that the faid Fd-

ward, quz tam, (e, will add, That the Writing of the

faid Teftament, according to the Rate of a Penny for

every ten Lines of the faid Teftament, every Line thereof

Pize [25.] containing * in Length ten Inches, non attingebar, to the
Sum of 125 4d. according to the Form of the Statute

aforefaid, ¢’c, The Defendant pleaded Niki/ debes, and at

the NViff praus, the Evidence of two Witneffes was, That

the Plaintift caufed the faid Tefflament which was in Paper,

to be engroffed in Parchment; and the Plaintff offered

both to the faid Rowfe, the Official, to be proved; and he

anfwered, That Lie would prove it if his Fees fhall be paid to

Lim; and the Plaintiff afked him what were his Fees, and

Ie wrote them in a Paper, which amounted to 145 10d.

2 for
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for the Probat, Infinuation, Regifiring and Sealing: And
thereupon the Plaintiff laid upon the Table 20 s. and de-
fired him to take as much as was due to him, and all that
was in the Houfe of the Official ; but he would receive
nothing there but appointed the Plaintiff to come in
Court, where he would receive his Fees, and accordingly
the Plaintiff came to him in Court, and prayed to have
the faid Will proved; and the Defendant required the faid
Nicke his Minifter, to take of him for the Probation, Infi-
nuation, Regiftring and Sealing, 14 5. 104. and thereupon
he put the Seal of his Office to the faid Parchment ingrof-
fed, which the Plaintiff brought with him, and which he
delivered to the Defendant. And it was objeted, That
this Cafe was out of the faid Statute, for thereby as to this
Purpofe, it is provided, vzz. And where the Goods of the
Teftator, ¢fc, - amount above the Value of 40/. that then
the Bithop, nor Ordinary by him or themfelves, nor any
of his or their Regifers, Scribes, Praifers, Summoners,
Apparators, or any other their Minifters, for the Probation,
Infinuation and Approbation of any Teftament or Tefta-
ments, ¢'c. for the Regiftring, Sealing, Writing, Praifing,
making of Inventories, making Acquittances, Fines, or any
Thing concerning the fame Probat of Teftaments, fhall
take, or caufe to be taken, of any Perfon or Perfons, but
only § 5. and not above, whereof to the Bithop, Ordina-
ry, @, for him and his Minifters 2. 6 4. and not above,
and 2s. 64. to the Scribe for Regiftring of the fame, e,
And it was objected by the Counfel of the Defendant,
that the Defendant did not take the 14+ 104d. for the
Probation, Infinuation, Regiftring or Sealing of the Tefta~
ment, for no Probat was written upon the Teftament it
felf, nor any Seal put to it, but the Teftament was ingrof-
fed in Parchment, and the Probat and Seal put to the Tran-
fcript ingroffed, and not to the Teftament itfelf, and fo
out of the Statute ; and the Statute extends only when the
Probat and Seal is put to the Teftament itfelf, and for the
Ingroffing of it after the Probat, no certain Feeis provided
by the Statute; but for the Regiftring of it after it is

roved, there is an exprefs Fee in the Statute: But I con-
ceived that the faid taking the 145 10d. in the Cafe at
at Bar; was dire@ly againft the Statute : For the A& i3 in
the Negative, and if the Executor requireth the Tefta-
ment to be ingrofled in Parchment, he ought toagree with
him whom he requireth to do it, as he may : But the
Ordinary, Official, &@c. ought not to exa&t any Fee for
the fame of the Party as a Thing due to him, for divers

Caufes.
- D3 L b¥
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Neale and Rowfe’s Cafe.  ParT XIIE

1. Becaufe the Words of the A& are exprefled, for the
Probation, ¢c. and for the Regiftring, Sealing, Writing,
Praifing, ‘making of Inventories, Fines, giving Acquit-
tances, ¢c. which Word (Wriizng)) extends exprefly to
this Cafe.

¥ 2, The Words are, or any Thing concerning the fame
Probat, and when the Seal and Probat is pur to the
Tranfcript, the fame, without Queftion, concerns the Pro-
bat, for the Probat is not put to any Writing but only to,
that, therefore the fame concerns the Probat.

3. Such a Confiru&ion fhould make the A& idle and
vain, for if the Ordinary, Official, ¢ might take as
much as he pleafeth for the Ingrofling done by his Mini-
fiers, as a Fee due to him, all the Purview of the Statute
which is penned {o precifely concerning Perfons, feil. Bi-
fhops, Ordinaries, and all Perfons who have Power to
prove Wills and Teftaments, Regifters, Scribes, Sum=
moners, Apparators, or any other the Minifters, as for the
Thing itfelf, fczl, the Probation, Infinuation, Approbation,
Regiftring, Sealing, Writing, Praifing, making of Inven.
tories, Fines, giving of Acquittances, or any other Thing
concerning the fame, fhould be all in vain, by that Eva-
fign of tranfcribing of it, as well againft the exprefs Lete -
ter of the A& as the Intention and Meaning of it: Alfo
the Stature faith 5. and not above, fo as the Manner of
precife penning of it excludes all nice Evafions ; And the
Aé& ought to be expounded to fupprefs Extortion, which is
a great Affliftion, and impoverithing of the poor Subjeds.

4. As this Cafe is, he annexeth the Probat and Seal to
the Tranfript ingroffed, which the Plaintiff brought with
him and offered to the Defendant ; fo as the Cafe at Bar
was without Queftion, and generally the Ordinary, Of-
ficial, @v. cannot exa& or take any Fee for any 'f‘hing
which concerns the Probat of a Will or Teftament, but
that which the Statute limits: And afterwards the Jury
found for the Plaintiff, and of fuch Qpinion was Watm(ley,
Werbertor, Daniel and Foffer, Jufltices, the next Term in
all Things, but upon Exception in Arreft of Judgment for

not purfuing of the A&, in the Information, Judgment is
Dot yet given, ¢, . ’

(10) Aid
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(10) Aid to the K1xa.
Hill, 6 Jacobi.

In the Common Pleas.

NOM, that in this Term a Queftion was moved to the Aid ro make
Court, which was this : If Tenant in Burgage fhould g‘;‘g"’g&f‘dcﬁ
pay Ald unto the King to make his eldeft Son a Knight. vide poft 28.
And the Point refts upon this, If the Tenure in Burgage be ﬂ’i‘}‘ioﬁ‘gg’f'{,;w;
a Tenure in Socage ; for by the ancient Common Law cap. 2. 3. and
every Tenant in Knights Service, and every Tenant in So- Paul- Manut.
cage, was to give to hisLord a reafonable Aid to make his

eldeft Son a Knight, and to marry his eldeft Daughter, and

that was incertain at the Common Law, and alfo incertain vige g, N, 2.
when the fame fhould be paid. And this appeareth by $2.a¢.
Glanvil, lib. 9. cap. 8. fol. 70. who wrote in the Time of

Henry I Nibil autem certum flatutum e de bujufmodi anx-

aliis dandis, vel exigendis, &c. funt alii praterea Cafus in

guibus licet Dominis auxilia folvenda funt certa forma pre- sec the strue
Jeripta ab hominibus fuzs ut _ﬁlzu.r fu%u' zé".hceres fiar miles, i’g_zgf%fgs- cap-
vel fi primogenitam [uam filtam maritaverit, ¢c.. And in the Preambie,
the Beginning of the Chapter it is called Rationabile Aux- €oncipiog Aids,
ilzum, becaufe then it was not certain, but to be modera- cldeft Son

ted by Reafon in Refpect of Circumftances: And by the ﬁg}%‘;"[h‘*‘c“d to
Preamble of the Statute of Weftm. 1. Anno 3 E. 1. cap. 35. Daugheer.
.where it is faid, Forafmuch as before that Time reafona-
ble Aid to make one’s Son Knight, or to marry his Daugh-
ter, was never put in certain, * nor when the fame ought
to be paid, nor how much be taken; the faid A& put the
faid two Incertainties to a Certainty, 1. That for a whole
Knight's Fee there be taken but 205, and of 2c/, Lands
holden in Socage 20+s. and of more, more, and of lefs,
lefs, according to the Rate by which the Aid itfelf was
made certain. 2. That none might levy fuch Aid, to make
his Son a Knight, until his Son be of the Age of fifteen
Years, nor to marry his Daughter until fhe be of the Age
of feven Years. And Fleta, who wrote after the faid A&,
calls them Rasionabilia auxilia ad filium militem faciendum,
vel ad filiam primogenitam maritanduym : And by the Sta-
tute of 25 Edw. 1. where it is provided, That no Taxes
fhall be taken but by common Confent of the Realm,
there is an Exception of the antient Aids, ¢¢. whichis to

o D4 7 ~ be
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be intended of thefe Aids due unto the King by the an-
tient Common Law: But notwithftanding the faid A& of
Weftm. 1. 1t was doubted, whether the King, becaufe he is
not exprefly named, was bound by it ; and therefore in
the 20th Year of Ed. 3. the King took an Aid of 40+. of
every Knight's Fee for to make the Black Prince Knight,
and nothing then of Lands holden in Socage; and to take
away dll Queftion concerning the fame, the fame was con-
firmed to him in Parliament : And afterwards Anno 25E. 3.
Vide Paulum  ¢gp, 11. it is enaéted, That reafonable Aid to make the
e mano, King’s eldeft Son Knight, and to marry his eldeft Daughter,

natu Romano, ) R
pag. 9. of Aids {ha]} be demanded and levied after the Form of the Statute

;,‘,’{ﬁii;“ﬁﬂ ‘}%ﬁf“ made thereof, and not in other Manner; that is to fay, of
mendum Corpus every Knight's Fee holden of the King without Mean 20+,
filits coflocan~  @Nd 1O more, and of every 20/. Land holden of the King
] fﬁ?é i{: ver - without Mean in Socage 20 5. and no more. Now Littleton,
Patrones. o lib. 2. cap. 10, fol. 36.b. [aith, Burgage-Tenure is, where an
antient Borough is, of which the King is Lord; and thofe
who have Tenements within the Borough, hold of the
King their Tenements, that every Tenant for his Tene-
ment, ought to pay to the King a certain Rent: And fuch
Fenure is but Tenure in Soczge ; and all Socage-Land is
contributary to Aid, and therefore 2 Tenant in Burgage

thall be contributary to it. :
And it is to be obferved, and fo it appeareth in the Re-
gifter, fol. 1 and 2. That in a Writ of Right, if the Lands
or Tenements are holden by Knight’s Service, it is faid,
Quas clamat teneve de te per fervitiuwm unins feodt Milie
15 : And if the Lands be holden in Socage, the Writ i5,
Luas clamat tenere de e per liberum fervitsum untus libre
cuminz, ¢c. {o as Socage-Tenure in all Writs is called
Liberum fervitzuwm. And by the Writ of Aid, F. V. B. 82,
it is commanded to the Sheriff, Quod juffe, ec. facias ba-
bere A. rationabile Auxilivm de Milstibus, & liberis tencn
tibus fuis in Baliva tua, ¢&c. fo as the fame Wiit makes a
Difticction of Knights Service by the Name of Milzibus,
and of Socage by the Name of Liberis tenentzbus, And in
the Regifter, fol, 2. 6, the Writ of Right for a Houfe in
-London (which is holden of the King in Burgage) is in.
thele Words, Rex, Majori, wel Cuflodi ¢ Vicecom. London:
Pracipimus vobis quod. fine dilatione tencatis G, de uno Mef-
Juagzo, &e. in London, gue clamat tenere de nobis per libe-
rumg [ervetzum, &c. which proves, That Tenure in Burgage
is a Tenure in Socage: But it appeareth by the Books of
Avowry 26, and 10 Hen. .6, {o Anitent Demefne 11. it was
refolved by all the Juftices in the Exchequer-Chamber,
&hag no Tenure thould pay for a reafonable Aid to marry
“the

Burzage-Tenure,
quid. )



ParT XI1. Aid to the K1iNG,

the Daughter, or to make the Son a Knight, but Tenure

‘by Knights Service, and Tenure by Socage ; but not Te-

nure by Grand Serjeanty, nor no other : And 13 H. 4. 34.

agrees to the Cafe of Grand * Serjeanty : And by the faid Page [28.]
Books it appeareth, that Tenure by Frankalmoign, and ‘
Tenure by Divine Service, fhall not pay, for they are none

of them : But Tenure in Burgage is a Tenure in Socage ;

and therefore the faid Books prove, that fuch a Tenure

fhall pay Aid. And I conceive, that Tenure by Petit Ser-

qeanty thall pay alfo Aid. For Lut, b, 2. cap. 8. fol. 36.

fays, that fuch a Tenure is but Soczge in Effe&t : But Fiiz.

N. B.83. A.avoucheth 13 H. 4. 34. that Tenant by Pe-

tit Serjeanty fhall not pay Aid; for the Book only extends

to Grand Scrjeanty: If the Houfes in a City or Borough

are holden of the King in Burgage, and the King grant

the Seigniories to one, and the City or Borough to ano-

ther to hold of him, then thofe Houfes fhall not be con-

tributary to Aid, for they are not zzmediately holden of

the King, as is required by the Law,

And I conceive, that he who holdeth aRent of the King ¢ 1nt. 162. b
by Knight's Service, or in Socage, fhall pay Aid; for the 2 Inft- 231, 213
Words of the A& of Wefim. cap. 36. are, From hence- 15 Co. 44
forth of a whole Knights Fee only be taken 205, of 20 /+
Land holden in Socage 205. and the Mean is faid in Supa .
pofition of Law to hold the Land : And it is not Reafon
that the Tenant by a Feoffment before the Statute fhould
prejudice the Lord of his Benefit.  And although it was -
faid, that a Tenure in Socage is fervitium Soce, as Listle-
ton faith, and the {ame cannot be applied to Houfes : To
that it was anfwered, that the Land upon which the Honfe
is built, or if the Houfe falleth down, may be made ara-
ble, and be plcughed, Anda Rent may be holden in So-
cage, and yet it is not fubje& to be ploughed, but by a
Poffibility afterwards efcheat to the Lord of the Land.

See Huntington, Polydor, Virgil, and Hollingfbed’s Chronicle,
fol.35. 15 Hen. 4. Aid was levied by Hen, 2. to marry
Mawd his eldeft Daughter to the Emperor, viz. 31 of eve-
ry Hide of Land, &, And fee The Grand Cuffomary of
Normandy, cap, 35. there is a Chapter of Aids, whereof®
the firft 1s, to make the eldeft Son of his Lord a Knight ;
and the Second to marry his eldeft Danghter. And fee a
Statute made in Anno 19 H. 7. which beginneth thus, ez
prefasi Communes in Farliamento predillo exiffentes ex
affenfu dominorum Spiritualivm & Temporalivm in diflo
Parliamento fimiliter exiffentes concefferunt prefaro Regz
quandam  pecunie  fummam in loco duworum vationabilivm
anxiliorum  fue Mageflati de gure debitum tam vatione crea-
i ) 11onis
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Aid to the KiNc. ParT XIIH,

tionis nobiliffimi filit fui primogeniti bona memaria, Dominis
Arthuri nuper Principis Wallie, quam vatione Matrimonit
& tradullionis nobiliffimi Principis Margarite filie fua pri
mogenit. quam etiam multiplicare pro Regni [ut perpetua pace
¢ tranquillitate, e, certis wis & modis levand. cujus
guidem conce(fionis Tenor, &'c. fequitur in hec verba : For-
afmuch as the King, our Sovereign Lord, is rightfully
intitled to have two reafonable Aids, according to the
Laws of this Land, the one for the making Knight'the
Right Honourable his firft begotten Son Arthur, late
Prince of Wales, deceas’d, and the other for the Marriage
of the Right Noble Princefs his firft begotten Daughter
Margaret, now married to the King of Scots - And alo
that his Highnefs hath born great and ineftimable Charges
for the Defence of the Realm, ¢¢. confidering the Pre-
miffes ; and if the fame Aids thould be levied and had,
by Reafon of their Tenures, according to the antient Laws
of the Land, fhould be to them doubtful and uncertain,
and great Unquietnefs, for the Search and nor Knowledge
of their feveral Tenures, and their Lands chargeable to the
fame, have made humble Petition unro his Highnefs, gra-
cionfly to accept and take of them the Sum of 40,000/ *
as well in Recompence and Satisfa&ion of the faid two

-Aids, as for the faid grear and ineflimable Charges, ¢.

as is aforefaid. The King, to efchew and avoid the great
Vexation, Troubles and Unquietnefs which to them fhould
have enfued, if the faid Aids were levied after the antient
Laws: And for the good and acceptable Services of the
INobles of this Realm, and other his faithful Subjeds, in
their own Perfons, and otherwife done to his Grace, and
thereby fuftained manifold Cofts and Charges, to his great
Honour and Pleafure, doth pardon the faid two Aids, and
accepteth the Offer atorefaid: And that the pooreft of his

faid Commons thould not be contributary to the faid Sum -

of 40,000/ hath pardoned 10,000/ Paxcel thereof, and
doth accept of 30,0001, in full Satisfa&tion, ¢c. And that
the Cities and Boroughs, Towns and Places, being in every

Shire not by themfelves accountable in the Exchequer for

Fifteenths and Tenths, be chargeable with the Shires, ¢,
And all Cities and Boroughs not contributary, &c. but
accountable by them{elves, . fhall be chargeable by them-
{elves, towards the Payment of the faid 30,co0/. with fuch
Sums as under the A& particularly appear, ¢c. And there
under the A& appear the feveral Taxations of every feve-
ra] County, City, Borough, ¢, and that the City of Lox-
don is taxed to 6181 3. 5d. the City of Norwich to 8 1.
6 5. 11 d, the City of Canterbiry o 531, 135, 34, ob. Nor-

folk,
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folk, 286 . 6 5. 10d. Suffolk, 32141 §s. 4d. 0b. &c. The
Sum of all the Sums then expreffed, is 31,648 /. whereof
allowable for Fees and Wages of Commiffioners and Col-
lectors 651 1. 165, 2d. and fo remaineth 31006/ 45, and
10d. Note, thar the Univerfities of Cambridge and Ox=
ford, and the College of Eazon be excepted.

See Rot, 30 H, 3. ex parte remem. Dom. Thefaur. in Scac- Mat. Paris,
cario, in auxilio nobis concef]. ad primogenitam filiam nofiram
wmaritand.  And note, that King %‘Ienry HI had Aid Benevolence.
granted to him in Parliament ad Jfabellam fororem fuam s =% *'%
Imperatort maritand but that was of Benevolence.

Rot: 42 H, 3. ibid. 6. Monflrat R. Jobannes le Francois
Baro de Scaccario, quod cum Dominus. Rex non caperet nif
205, de integro feodo militzs de auxilio ad primggenitam
filiam fuam maritand’ Radol fil'®Rad’ fil. Mich. injufle
exegit de eodem 30s. ad primogenitam filiam fuam mari-
tand, «pro dusbys partibus unius feodi militis, ¢ averiz
[ua cepity & eq detinet. Et ideo mandawm eff Vico Com,

Bedd. ¢ Buck. quod wvenire faciant, &c. predill. R. ad
refpondendwn eidem Fohanni de pradill’ tranfgreffione, €5
imdi&’ averio, ¢&c. So as it appeareth by this, that fome

eld, that the Statute of Weffm, 1. aforefaid was but a
Confirmation of the Common Law, and that the King
alfo ought not to take more; But that was doubted.

Ibzd 1n Regno 2 Ed, 1. Rot. 3. de auxilo ad militiam,

(which is meant of Knighthood of the King’s Son) in the
Time of Henry I, & Ifsbella Comisiffa A?bermarte, per=
donate 1161, 8s, 7d. pro codem auxilio, quia Boldwinus de
Infula fratur ejus cujus bares ipfa leff fuit infra atatem,
& in cuffodia equs : & quia tementes ditte Ifabelle oneren-
tur per [fervitium militare de prediét pecunizs. Note, that
that was before the Statute of Weffm. 1. and by that it
appeareth, That if one within Age be in Ward of the
King, he fhall not be contributary to Aid, but his Tenants
which hold of him (and then held of the King by Reafon
of Ward) fhall pay Aid unto the King, as 1t appeareth
by that Record.

Ibid. 30 Ed. 1. Rex dileltis ¢ fidelibus, Vie. Kanc. €& )
Rico de R. * falutem. Sciatis, qud in g}rima die Funii Page [30.]
anno Regni noffri 18. Prelarz, Comites Barones, & cate- ?TOtlc)’ that cthis
ri Magnates, de regmo noffro conceditur, pro fo & tota com= g e S:‘r‘:;%f
munitate ejufdem Regni in pleno Parliamento noftro, nobis thar chey were
goncefferunt 40s. de fingulis feodis militum in difto Regno onlCotirinu
ad auxilivm ad primogenitam filiam noffram maritand’ le- sion for Socage,
vandos, ficut hujufmodi auxilivm alias in cafu confmil. Sige was for
levari “confuevit, cui quidem levationi faciead’ pro diita the Difficuley o
communitatis eafamento bucufque fuperfedimus faczend’ gra- Teure, Secase
tiofe affignavimus vos ad prediftam auxilium, ©c. Note,
that his eldeft Daughter was married to the Earl of Bar.

1bzd.
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Ivid. T. R. 34 Ed. 1. De auxilio conceffo ad militiam filiz
Regis. ‘ L
n%lyid, Hill. 4 Hen. 4. Rot. 19. De ratzonabili suxilio de
Will. Domino Roos, for the Marriage of Blanch the King’s
eldeft Daughter, out of the Manor of Wraghy in the

. County of Lincoln: The like M. Rot. 5Hen. 4. Rot. 33.

Lincoln. and Rot. 34. Lincoln. and Ror. 35. Lincoln. and
Tr.R. § Hen. 4. Rot.2. Kanc. and Rot. 3. Kanc. and
Rot. 5. Kape.. , ‘
See ibid. T.R. 21 Ed. 3. Rot.Cuantab. de auxilio de filium
Regis primogenitum milzt’ faciend' per Epifopum Elienfems :
By which it appeareth, thata Bifhop, for his Lands which

‘he holdeth by Knights Service, or Socage, thall pay Aid :

But thofe who hold by Frankalmoign, or by Divine Ser-
vice, thall not pay Aid, as before is faid.
See 2bid. 20 Ed. 3. Rot. 13 and 14. de auxiliando ad pri-

" mogenitum filiwm Regis militems faciend and ColleGtors there-

Prefident of
York.
See 4 Inft. 242,

245
12 C0.48, 50, §2.

Y

upon appointed. By all which before cited, it appear-
eth, that Tenure in Burgage is fubje&t to the Payment of
Aid. And note, that a great Part of London was Abby
or Chauntry Land, and the Lands of Perfons attainted :
And all thofe which are immediately holden of the King
by Knights Service, or in Socage, thall be contriburary to
the Payment of Aid, &re.

(11) PROHIBITIONS.

Hill. 6 Jacobi.

UPO N Wednefday, being Ab-Wednefday, the  Day
of February, 1606. A great Complaint was made by
the Prefident of York unto the King, That the Judges of
the Common Law had, in Contempt of the Command of
the King the laft Term, granted fixty, or fifty Pohibitions
at the leaft, out of the Common Pleas, to the Prefident and
Council of York after the 6th Day of February, and na-.
med three in parcicular, (fcil.) one between Bell and.
Thawpees, another between Suel/ and Huer, and another

in
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in an Information of a riotous Refcue preferred by Englifh
Bill by the Attorney General againft Chriffopher Dicken=
fon, one of the Sheriffs of Zork, and divers others, in re-
fcuing of one Willtam Watfon out of the Cuftody of the
Depury of one of the Purfuivants of the fame Counfel who
had arrefted the faid Watfon by Force of a Commiffion of
Rebellion awarded by the Prefident and Counfcl, which
Prohibition in the faid Information was (as was affirmed)
denied upon a Motion made in the King’s Bench the laft
Term, and yet granted by us. And the King fent for
mé to anfwer to that Complaint : And ¥ only, all the reft
of the Juftices being abfent, waited upon the King in the
Chamber near the Gallery ; who, in the Prefence of Eger-
fon Lord Chancellor, the Earl of Salifbury Lord Trea-
furer, the Lord of Northampton Lord Privy Seal, the Earl
of Suffolt Lord Chamberlain, the Earl of Worcefler, the
Archbithop of Canterbury, the Lord Worton, and others of
his Counfel, rehearfed to me the Complaint aforefaid : And
I perceived well, that upon the * faid Information he had
conceived great Difpleafure againft the Judges of the Corhs
fnon Pleas, and chiefly againft me ; to which I (having
the Copy of the Complaint fent to me by the Lord Trea-
furer the Sabbath Day before) anfwered in this Manner,
That I had, with as much Brevity as the Time would per-
mit, made Search in the Offices of the Presgnothories of
the Common Pleas : And as to the faid Cafes between Be//
and Thawptes, and Snell and Huet, no fuch could be found :
But my Intent was to take Advantage of the Mifprifal:
And the Truth was, that the fixth Day of February the
Court of Common Pleas had granted a Prohibition to the
Prefident and Council of 2ork, between Lock, Plaintiff, and
Bell and others Defendants : And that was, A Replevin in
Englifh was granted by the faid Prefident and Council,
which I affirmed was utterly againft Law : For at the
Common Law no Replevin ought to be made, but by ori-
ginal Writ dire&ted to the Sheriff. And the Stature of
Marlbridge, cap. 21. and Weflm. 1. cep. 17. hath autho-
rized the Sheriff upon Plaint made to him, to make a Re-
plevin; and all that appearcth by the faid Statutes, and by
the Books of 29 E.3.21. 8 Eliz. Dyer 245. And the
King, neither by his Inftru&tions had made the Prefident
and Council Sheriffs, nor could grant to them Power to
make a Replevin againft the Law, nor againft the faid
A@&s of Parliament ; but the fame ought to be made by the
Sheriff. And all that was affirmed by the Lord Chancellor
for very good Law: And 1 faid, that it might well be that
we have granted other Prohibitions in other Cafes of Ezz-

i’
vid

Z’age [31.]
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PROHIBITIONS, PArT XIIL
Iifb Replevins. Another Prohibition I confefs we have
%ﬁanted between Sir Bethel Knight, now Sheriff of the
ounty of 2ork, as Executor of one Stephenfon, who had
made him and another his Executors, and preferred an
Englifh Bill againft Chambers, and divers others in the
Nature of an A&ion upon Cafe, upon a Trover and Con-
verfion in the Life of the Teftator of Goods and Chattels,
to the Value of 1000 /. and becaufe the other Executor
would not join with him, although he was named in the
Bill, he had not any Remedy at the Common Law, he
rayed Remedy there in Equity : And I fay, that the Pre-
ident and Council have not any Authority to proceed in
that Cafe, for divers Canfes.

1. Becaufe there is an exprefs Limitation in their Com-
miflion, that they fhall not hold Plea between Party and
Party, ¢c. unlefs both Parties, or one of them, tantz pau-
pertate funt gravaii, that they cannot fue at the Common
Law : And in thit Cafe the Plaintiff was a Knight, and
Sheriff, and a Man of great Ability. _

2. By that Suit the King was deceived of his Fine, for
he ought to have had 200 /. Fine, becaufe that the Damages
amounted to 4000 /. and that was one of the Caufes that the
Sheriff began his Suit there, and not at the Common Law:
Another Caufe was, that their Decrees which they take
upon them are final and uncontroulable, either by Error, or
any other Remedy. And yet the Prefident is 2 Nobleman,
but not learned in the Law ; and thofe which are of the
Counfel there, although that they have the Countenance of
Law, yet they are not learned in the Law ; and neverthe-
lefs they take npon them final and uncontroulable Decrees
in Matters of great Importance: For if they may deny Re-
lief to any at their Pleafure without Controulment, fo they
may do it by their final Decrees without Exror, Appeal, or
other Remedy : Which is not fo in the King’s Courts
where there are five Judges; for they can deny Juftice tx
none who hath Right, nor give any Judgment, but the
fame is controulable by a Writ of Exror, @c. * And if we
fhall not grant Prohibitions in Cafes where they hold Plea
without Authority, then the Subje@s thall be wrongfully
opprefled without Law, and we reftrain’d to do them Juftice
And their Ignorance in the Law appeareth by their Als
lowance of that Suit, fril. That the one Exe:utor had no
Remedy by the Common Law, becaufe the other would

not join in Suit with him at the Common Law : Whereas
every one learned in the Law knoweth, that Summons and
Severance lieth in any Suit brought as Executors: And this
alfo in that particular Cafe was affirmed by the Lord Chan-

- cellor:
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vellor; and he much inveighed againft A&ions brought
there upon Trover and Converfion, and faid, that they
could not be found in our antient Books.

Another Prohibition I confefs we have granted, between
the L. Wharton, who by Englifb Bill fued before the Coun-
fel, Banks, Buttermere, and others, for Fifhing in his fe-
veral Fifhings in Darwent in the County of C, in the Na-
ture of an A&ion of Trefpafs at the Common Law, to his
Damage of 200/, And for the Caufes next before recited,
and becaufe the fame was meerly determinable at the
Common Law, we granted a Prohibition; and that alfo
was allowed by the Lord Chancellor. And as to the Cafe
of Information upon the riotous Refcous. I having for-
gotten to fpeak to that, the King himfelf asked what the
Cafe was ? To whom I anfwered, that the Cafe was, That
one exhibited a Bill there in the Natire of an Aétion of
Debt, upon a Mutuasus againft Watfor, who upon his Oath
affirmed, that he had fatisfied the Plaintiff, and that he
owed him nothing ; and yet becaufe the Defendant did noe
deny the Debt, the Counfel decreed the fame againft him,
and upon that Decree the Purfuivant was fent to arreft the
faid Watfon, who. arrefted him, upon which the Refcous
was made: And becaufe that the Suit was in the Nature of
an A&ion of Debt upon a Mutuatus at the Common Law,
and the Defendant at the Common Law might have wa-
ged his Law, of which the Defendant onght not to be
barred by that Englifb Bill, quiz beneficium jwis neming
eft auferendum : The Prohibition was granted ; and that
was affirmed alfo by the Lord Chancellor: Whereupon I
concluded, that if the principal Caufe doth not belong
unto them, all their Proceedings was coram non Judice, and
then no Refcous could be done: But the Lord Chancellor
faid, that though the fame cannot be 2 Refcous, yet it was
a Riot, which might be punifhed there: Which 1 denied,
unlefs it were by Courfe of Law by Force of a Commiffion
of Oyer and Terminer, and not by an Engli/b Bill: But to
give the King full Satista&ion in that Point, the Truth
is, the faid Cafe was debated in Court, and the Court
inclined to grant a Prohibition in the faid Cafe; but
the fame was ftayed to be better advifed upon, fo as
no Prohibition was ever under Seal in the faid Cafe,

Alfo I confefs, that we have granted divers Prohibitions:
to flay Suits there by Englifb Bill upon penal Statutes:
For the Manner of Profecution, as well for the Acs
tion, Procefs, &', as for the Count, is to be purfued, and
cannot be altered, and therefore without Queftion the

T Counfel
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see 1 Hawk. c.7.
S§. 152,354,560
1 Salk. 358, 359.
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Repair of BRIDGES, &c.  ParT XIIL
Gounfel in fuch Cafes cannot hold Plea, which was al-’
fo affirmed by the Lord Chancellor. And I faid, that
it was refolved in the Reign of Queen Elizabeth in Pa- -
rot’s Cafe, and now lately in the Cafe of the Prefi-
dent and Couneil of Wales, That no Court of Equity -
can be eredted at this Day without A& of Parliament;
for the Reafons and Caufes in the Report of the faid
Cafe of Parot. , o

And the King was well fatisfied with thefe Redfons
and Caufes of * our Proceedings, who of his Grace gave
me his Royal Hand, and I departed from thence in his
Favour. And the Surmifle of the Number, and that the
Prohibition in the faid Cafe in the Information was de-
nied in the King’s Bench, was utterly denied ; for the
fame was moved when two Judges only were in Court;
who gave not any Opinion therein, but required Serjeant
Hutton, who moved it, to move the fame again when the
Court was full, @c

(12) Repair of BripcEs, &c.

Pafch. 7 Jac. 1

N OTE, That this Term a Queflion was moved at
Serjeans-Inn; Who by the Common Law ought
to repair the Bridges, common Rivers, and Sewers,
and the Highways, and by what Means they fhall be
compelled to it? And firft of the Bridges: And as to
them it is to be known, That of Common Right all
the Country fhall be charged to the ‘Reparation of a

Bridge; and therewith agreeth 10 Ed. 3. 28,5 That

a Bridge ‘fhall be levied by the whole Country, be-
caufe it is a common Eafement for the whole Coun-
try ; and as to that Point, the Statute of 22 H.8. cap. 5.
was but an Affirmance of the Common Law: And
this is true, when no other is bound by the Law to

.repair it, but he who hath the Toll of the Men or

Cartle which pafs over a Bridge or Caufey, he ought to
repair the fame, for he hath the Toll to that Pur-

ypole, Et qui [entzt commodum [fentire debet €& onus

and
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and therewith agrees 14 E. 3. Bsr275. "Alfo a2 Man may
be bounden to repair a Bridge, ratione Tenure of certain
Land, but a particular Perfon cannot be bound by Pre-
feription, fezl. That he.and all his Anceftors have repair-
ed -the Bridge, if it be not in Refpe&t of the Tenure of
his Land, taking of Toll, or other Profit; for the A& of
the Anceftor cannot charge the Heir without Profit. But
an Abbot or other Corporation who hath a lawful Being
may be charged, fril. That he and his Predeceflors Time
out of Mind, @rc. have repaired the Bridge; for the Ab-
bot and Coevent may bind their Succeffors, ¥ide 21 E. 4.
28. 27 E.3.8. 22 4. 8. 5H.7. 3. And if an Abbot and
his Predeceffors Time cut of Mind have repaired a Bridge
of Alms, they thall be compelled to repair it ; and there-
with agreeth 10 Edw. 3. 28. So it is of a Highway of Com-
mon Righr, all ¢he Country ought for to repair it, be-
caufe “that the Country have their Eafe and Paffage by it,
which flands with the Reafon of the Cafe of the %ridge 5
but yet fome may be particularly bounden to repair it as
is aforefaid. He who hath the Land adjoining, ought of
common Right without Prefcription to fcour and cleanfe
the Ditches, next to thé Way to his Land ; and therewith
agreeth the Book of 8H.7.5. But he who hath Land
adjoining without Prefcription, is not bound to repair the
Way. So of a common River, of common Right all who
have Eafe and Paffage by it, ought to cleanfe and fcour
it ;" for a common River is as a common Street, as it is
faid in 22 4f. and 37 Af. 1o. But he who hath Land
adjoining to the River is not bounden to cleanfe the
River, unlefs he hath the Benefit of it, fcil. a Toll, or 2
Fifhing, or other Profit. See 37 Af. . 10

E | Sir

1-Salke 358, 3540
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Cafe of Forzery,

1 Hawk.che 70e
3 Hawk. ch. 8.

PART X1

13. Sir Will. R ead and Booth’s
Cafe.

Pafch. 7 Jacobi.

IN the great Cafe in the Star-Chamber of a Forgery be

tween Sir William Read Plaintiff, and Roger Booth, and

Citbert Booth, and others, Defendants ; the Cafe was this:
The faid Roger Booth, 38 Eliz. was convifted in that

e&.38. ch. 2y, Court of the Publication of a Writing under Seal, forged

¢ &- 28, ch. 43.

in the Name of Sir Thomas Grefbam, of a Rent-charge
of an hundred Pounds, out of all his Lands and Tene-
ments, to one Markham for Ninety-nine Years, bearing
Date the one and twentieth Year of Queen Elizaberh ;
the faid Roger knowing it to be forged. And afterwards
the faid Sir William Read exhibited the faid Bill againft
the faid Booth and others, for Forging of another Wri-
ting under Seal, bearing Date the twentieth of Eliz. in
the Name of the faid Sir Thomas Grefbam, purporting
a Deed of Feoffment of all his Lands (except certain)
to Sir Rowland Heyward and Edward Hoggon and their
Heirs, to certain Ufes; which was in Effe& to the Ufe
of Markham the younger and his Heirs: And for the
Publication of the faid Writing, knowing the fame to be
forged, was the Bill exhibited. And now upon the
Hearing of the Caufe in the Star-chambér this Term,
thefe Doubts were moved upon the Statute of 5 Eliz. 1.
If one who is convifted of Publication of a "Deed of
Feoftment or Rent-charge, knowing the fame to be
forged, again at another Day forge another Deed of
Feoffment, or Rent-charge, if he be within the Cafe of
Felony within the faid A& (which Doubt arifeth upon
thefe Words (eftfoons) committed againft any of “the faid
Offences.) And therefore it was objected, that he ought
to commit again the fame Nature of Offence, feil, if he
were convicted of Forgery he ought to forge again, and
not only publith, knowing, &z, And if firft he were con-
vi¢ted of Publithing, knowing, ¢z. he ought to offend
again in Publication, knowing, @c. and not in Forgery,
for (eftfoons) which is (iterum) implieth that it ought to
be of the fame Nature of Offence. The fecond Doubt

was,
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vras, if a Man commitred two Forgeries, the one in 37 of
Elfz. and the other in 38, and he is firft convicted of
the laft, if he may be now impeached for the firft. The
third Doubt was, when Roger Bosth was convidted in
38 Elzz. and afterwards is charged with a new Forgery in
37 Eliz. if the Witneffes proving in Truth that it was
forged after the firft Convi&ion, it the Star-chamber hath
Juri{di@ion of it. The laft Doubt was, when Cutbert
Booth, who never was convi&ted of Forgery before, if in
Trath the Forgery was done, and fo proved in 38 Elz,
if he might be convicted upon this Bill, becaufe that the
Forgery is alledged before that it was done. As to the
firkt and fecond Doubts, it was refolved by the two Chief
Juftices and the Chief Baron, that if any one be con-
victed of Forgery or Publication of any Writing concerning
Freehold, @c. within the firft Branch; or concerning In-
tereft or Term for Yeats, ¢*c. within the fecond Branch,
and be convi@ed, if afterwards he offend either againft the
firft Branch or fecond, that the fame is Felony: As if
he forgeth a Writing concerning Intereft for Years within
the fecond Branch, and be convifted, and afterwards he
forgeth a Charter of Feoffment within the ficft Branch,
or e converfo, * that that is Felony, and that by exprefs
‘Words of the A&; That if any Perfon or Perfons being
hereatter convited or condemned of any of the faid
Offences (which Words, any of the faid Offences, extend
to all the Offences mentioned before, eitherin the firft
Branch, or in the fecond Branch) by any the Ways or
Means above limited, fhall, after any fuch Convi&tion or
Condemnation, eftfoons commit or perpetrate any of the

Paze[35.]

f2id Offences, in Form aforefaid, which Words, Any of the |

Jaid Offences, ¢re, do extend to the Nature of all the Of-
fences mentioned in the firft and fecond Branches : But if
one forge a Writing in E9,7 of Eliz, and afterwards he
forge another in 38 of Eliz. yet it is not Felony, althe’
that he forgeth many Writings one after the other, for
by the exprefs Words of the A&, it is not Felony. The
Forgery, ¢’c. which is Felony by the A&, ought to be
after ConviQion or Condemnation of a former Writing.
As to the third Doubt, it was refolved, That the Al«
legation of the Time by the Plaintiff in the Bill, fhall
not alter the Offence, but fhall- give unto the Court Jue
rifdiGion ; but if ir appeareth to the Court, that the
Forgery or Publication was after the Sentence, then
the Court fhall furceafe. As to the laft Point, it was
zefolved, That the Time of the Forgery is not mate-
rial, be it before or after the Offence in Truth com.
‘ E 2 misted,
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The Cafe of Sewers. PART Xl

mitted, if it be committed before the Exhibiting of the
Bili; but if the Date of the Writing fuppofed to be
forged had been miftaken, there the Defendant could
not be condemned of a Deed of another Date, for that
is not the Offence complained of in the Bill, of which
the Court can give Sentence.

14. The Cafe of Sewers.
’ Pafch. 7 Jac. Regis.

TH E Cafe was, That there was a Caufey or Mill-flank
of Stone in the River of Dee and City of Cheffer;
which Caufey before the Reign of King Edward the
Fir, was ereGed for the neceffary Maintenance of cer-
tain Mills, fome of the Kings, and others of the Sub-
je&ts at the End of the faid Caufey : And now a certain
Decree was made by certain Commiffioners of Sewers,
for a Breach to be made of ten Poles in Length in the
faid Caufey, which Canfey as it was admitred by both
Parties was ereGed before the Reign of King Edward
the Firft, and fo hath continued until this Day without
any Exaltation or Inhancing: And if by any Decree of
the Commifitoners by Force of any Starute, any Breacl
may be made in that Caufey, was the Queftion. And it
was referred by the Letters of the Lords of the Privy
Council, to the two Chief Juftices and the Chief Baron;
and upon hearing of Counfel learned at divers Days,
and good Confideration had in the Time of the laft

Vacation, of all the Statutes concerning Sewers, and up-

os Conference had among themfelves, 1t was refolved as
follweth.

1. Whereas ‘it is provided by the Statute of Magnz
Charta, cap. 23, Quod emnes Kidelli deponantur de ca-.
tero per Thamcfum, & Medeweiam €& per  totam
Angl. nifi per Coferam Maris. It was refolved, That that
Starute eéxtended only to Kidells, fr. open Wears for ta.
king of Fith; but the firft Statute which extended to
pulling down, or abating of any Mills, Mill-lanks and
Caufeys, was the Statute of 25 E. 3. cap. 4. which A&

2

appointed
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appointed fuch only to be thrown down or abated, which
were levied or eredted in the Reign of King Fdward
the Firft, or after: * But by the Statute made Az 1 H. 4.
cap. 12. upon Complaint in Parliament of the great Da-
mages which have rifen by the outragious Inhancing of
Mills, Mill-ftanks, and other Impediments made and
erected before the Reign of King Elward the Firfi:
The faid old Mills and Mill-flanks were appointed by
A& then made to be furveyed, and fuch as were found
to be much inhanced to be correfted and amended ; fa-
ving always reafonable Subftance of fuch Mills, Mill-

Page 36

flanks, Wears, ¢fc. fo in old Time made and levied :
None of which A&s extended to the Cafe in Queftiony

for that Caufey was ereted before the Reign of Ed-
ward the firft, and never exalted or inhanced after the
Erettion of ir: And the Statute of 12 Henm. 4. cap. 7.
doth confirm all the faid A&s, and by them the Gene-
rality of the A& of Magna Charts is refirained, as by
the faid A&s appeareth. And by the Statute of 23
H:n.8. cap.s. None of the faid Adts, as to the Cafe in
-Queftion, is repealed; for firft, the fame A& appoints
the Manner, Form, Tenor, and Effe& of the Commif-
fion of Sewers, by which, Power is given to the Com-
miflioners to furvey Walls, e, Fences, Caufeys, ¢,
Mills, &c. and then to corre&, repair, amend, pull down,
or overthrow, or reform, as Caufe requireth, according
to their Wifdoms and ﬁifcretions; and therein as well
o ordain and do after the Form, Tenor and Effe&t of
all and fingular the Statutes and Ordinances made be-
fore the firft of March, in the twenty third Year of
Henry the Eighth, as alfo to enquire by the Oaths of
honeft and lawful Men, ¢fc. through whofe Default the
. faid Hurts and Damages have happened, &'c. By which
it appeareth, That the Difcretion of the Commiffioners
was limited, fcil, to proceed according to the Statutes
and Ordinances before made, @r. and alfo to reform,
repair, and amend the faid Walls, ¢c. which by Force of
thatiWord (faid) hath Relation to the precedent Purview
of the A&, ¢&c. And further to reform, proftrate and

overthrow all fuch Mills, ¢fr. and other Impediments and -

Annoyances (aforefaid) as fhall be found by Inquifition
or by your Survey and Difcretion to be exceflive, i.e.
hurtfal’; which Word (aforefaid) refers that Claufe alfo
to the precedent Purview, fczl. fuch Impediments and
- Annoyances as are againft the Statates and Ordinances

before made. Alfo it is further provided by the fame

:A&, That all and every Statute, A&, and Ordinance
T ‘ E 3 - 7 heretofore
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heretofore made concerning the Premiffes or any of them,
not being contrary to this prefent A&, nor heretofore
repealed, fhall from henceforth ftand and be good and
effeual for ever. But the faid A&s of 25 E.3. and
1 H. 4. are not contrary to any Claufe of that A&, nor
were repealed before: And always fuch Confiru&ion
ought to be made, that one Part of the AG may agree
with another, and all to ftand together ; and if they had
intended a Repeal of the faid former A&s, they would
not have repealed them by fuch general and doubtful
Words, when they concerned the Inheritances of many
Subjedts : And according to this Refolution we certified
the Lords of the Council, that the faid Statutes of 25 E, 3.
and of 1 /. 4. remained yet in Force ; and thar the Au-
thority given by the Commiffion of Sewers did not extend
to Mills, Mill-flanks, Caufeys, @c. ere&ted before the
Reign of King Edw. 1. unlefs that they have been in-
hanced and exalted above their former Height, and there-
by made more prejudicial, @c. In which Cafe they are
not to be overthrown or fubverted, but to be reformed,
by abating the Excefs and Inhancement only. ' :

15. The Cafe De Modo Deci-
- mandi, and of Probibitions
debated before the King's
Majefty. B

Page [37.] ¥ Trin. 7 Jac. 1.

De Modo Deci- Ichard Bancroft Archbilhop of Canterbus i
TN 2 of¢ Archbifhop o nterbury, accompanied
:‘:R ;s?,m 1 with the Bithop of London, the Bifhop of Bath and

ggg-né%o_ Wells, the Bithop of Rocheffer, ‘and divers Do&ers of the
dex 1072, Civil and Canon Law, as Dr. Dunn, Judge of the Arches;
z‘y'r’r‘:afﬁ“;;f;g: Dr. Bennet, Judge of the Prerogative ; Dr. James, Dr. Mar-
&c. 538, &c. 127, and divers other Do&ors of the Civil and Canon Law,
sande.t0 568 came attending upon them to the King to Whitehall the
. Thurfday, Friday, and Saturday after Eaffer Term, in the
Council-Chamber, where the Chief Juftice and myfelf,

T B Danzel
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Danzel Judge of the Common Pleas, and William s Judge of
the King’s Bench, by the Command of the King, artended
alfo: Where the King being affifted by his Privy-Council,
all fitting at the Council-table, fpake as a moft gracious,
goad, and excellent Sovereign, to this Effe& ; As / would
not fuﬁer. any Novelty or Innovations in my Couris of Fuftice
Ecclepafiical” or Temporal; fo I will not have any of the
Laws, which have bad judicial Allowances in the Times of
the Kings of England before me, to be forgotten, but 1o be
ut in Execution. And forafmuch as upon the Contensions
between the Ecclefiuflical and Temporal Courts, great Trouble,
Inconvenience, and Lofs may arife to the Subjecls of both
Parts ;5 namely, when the Controverfy arifeth upon the
Jurifdittion of my Courts of ordinary Juffice; and becaufe
I-am the Head of Fuffice immediately under God, and
knowing what Hurt may grow to my Subjeits of both Sides,
when no private Cafe, but when the Furifdichons of my
Courts are drawn in Queftion, which 1n Effelt concerneth
oll my Subjells ; Ithought that 3t flood with the Office of a
King, which God hath committed to me, to bear the Contro-
. verfies between the Bifbops and other of bis Clergy, and the

Judges of the Laws of England, and to take Order, that
for the Good and Quiet of my Subjels, the one do not
incroach upon the other, but that every of them, hold them-
- felves within 1heir natwral and local Furifditlion, withont
Incroachment or Ufurpation the ome upom the other. And
he faid, that the only Queftion then to be difputed was,
If a Parfon, or a Vicar of a Parith fueth one of his Pa-
rifh in the Spiritual Court for Tithes in Kind, or Lay-
fee, and the Defendant alledgeth a Cufiom or Prefcrip-
tion, De Modo Decimandi, if that Cuftom or Prefcription,
De Modo Decimandi, fhall be tried and determined before
the Judge Ecclefiaftical where the Suit is begun; or a
Prohibition lieth, to try the fame by the Common Law,
And the King diredted, that we who were Judges fhould
declare the Reafons and Caufes of our Proceedings, and
that he would hear the Authorities in the Law which we
-had to warrant our Proceedings in Granting of a Prohi-
bition in Cafes of Mude Decimandi. But the Archbithop
of Cunterbury kneeled before the King, and defired him,
that he would hear him and others who are provided to
fpeak in the Cafe for the Good of the Church of Eng-
land 3 and the Archbifhop himfelf inveighed much a-
gainft two Things: 1. That a Modus Decimandi fhould be
T ' E 4 % tried
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Paze [38] *tried bya Jury, becaufe that they themfelves claim more

g{gﬂ' 435 44,

Nete.!

Poft. g8,
ANCa 12, 14e

or lefs a Modum Decimandi; fo as in Effe® they were
Triers in their own Caufe, or in the like Cafes. 2. He
inveighed much againft the precipitate and hafty Trials by
Juries; and after him Dr. Bennet, Judge of the Prerogative
Court, made a large Inve&ion againft Prohibitions in Caufis
Ecclefiaflics : And that both Jurifdictions as well Eeclefia-
flical as Temporal were derived from the King ; but al
that which he fpake out of the Book which Dr. Ridley
hath lately publithed, Y omit as impertinent: And he made
five Reafons, why they fhould try a Modum Decimand.
And the firft and principal Reafon was out of the Re-
gifter, f5.58. quic non eff confonans rastoni, quod cognitie
acceffarat in Curza Clriffianitatis  tmpediatur  ubi cognitzo
Caufe priniipalis ad forwm Ecclefaflocom mofeitur pertinere.
And the principal Caufe is Right of Tithes, and the Plea
of Aodo Decimandi founds in Satisfa&ion of Tithes; and
therefore the Conufance of the original Caufe, (feil) the
Right of Tithes appertaining to them, the Conufance of
the Bar of Tithes, which he faid was but the Acceflary,
and as it were dependant upon it, appertained alfo to them.
And whereas it is faid in the Bithop of Winchefler’s Cale,
in the fecond Part of my Reporss, and 8 E. 4. 14. that they
would not accept of any Plea in Difcharge of Tithes in
the Spiritual Court, he faid, that they would allow fuch
Pleas in the Spiritual Court, and commonly had allowed,
them ; gnd therefore he faid, that that was the Myflery
of Iniquity founded upon a falfe and feigned Foundation,
and humbly defired the Reformation ot that Error, for
they would allow Aodum Decimand: being duly proved
before them.

2. There was great Inconveniency, that Laymen fhould
be Triers of their own Cuftoms, if a Modus Decimandi
fhould be tried by Jurors ; for they thall be upon the Mat-
ter Jurors (z.e. Judges) in their own Caufe.

3. That the Cufltom De mods Decimand; is of Ecclefia-
fh'(:a,l. Jurifdi&ion and Conufance, for it is a Manner of
Tithing, and all Manner of Tithing belongs to Ecclefia-
ftical Juri{diction: And therefore he faid, that the Judges,
in their Anfwer to certain Objetions made by the Arch-
bifhop of Canterbury, have confeffed, that Suit may be had
in Spiritual Courts pro modo Decsmandi ; and therefore the

fame is of Ecclefiaftical Conufance ; and by Confequence -

it thall be tried before the Ecclefiaftical Judges: For if the
Right of Tithes be of Ecclefiaftical Conufarce, and the
Satisfaltion alfo for them of the fame JurifdiGion, the
fame thall be tried in the Ecclefiaftical Court. ‘

4. In
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4- In the Prohibitions of Modus Dedimand: Averment Averment;
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is taken, That although the Plaintiff in the Prohibition Pof. 44.

offereth "to prove Modum Decimandz, the Ecclefiaftical
Court doth refufe to allow of ir, which was confefled to
be a good Caufe of Prohibition: Burt he faid, they would
allow the Plea De mode Decimandz in the Spiritual Court,
and therefore ceffante caufa ceffabit & effellus, and no Pro-
‘hibition fhall lie in the Cafe.

. He faid, That he can fthew many Confultations

granted in the Caufe De modo Decimandi, and a Conful-
tation is of greater Force than a Prohibition ; for Conful-
tation, as the Word imports, is made by the Court with
Confultation and Deliberation. And Bacor, Solicitor Ge-
neral, being (as it is {aid) afligned with the Clergy by the
King, argued before the King, and in Effe& faid lefs than
Dr. Bennet faid before; but he vouched 1R.3.4. the
Opinion of Huffey, when the Original ought to begin in
the Spiritual Court, and afterwards a * Thing cometh in
Ifue which is triable in our Law, yet it fhall be tried by
their Law : As if a Man fueth for a Horfe devifed to
him, and the Defendant faith, that the Devifor gave to
him the faid Horfe, the fame fhall be tried there. And
the Regiffer 57 and 8. If a Man be condemned in Expences
in the Spiritual Court for laying violent Hands upon a
Clerk, and afterwards the Defepdant pays the Cofts, and
gets an Acquittance, and yet the Plaintiff fueth him
againft his Acquittance for the Cofls, and he obtains a
Prohibition, for that Acquittances and the Deeds are to
be determined in our Law, yet he fhall have  a Confulta-
tion, becaufe that the Principal belongeth to them, 38
E.3.5. Right of Tithes between two Spiritual Perfons
fhall be derermined in the Ecclefiaftical Court. And 38
E.3.6. where the Right of Tithes comes in Debate be-
tween two Spiritual Perfons, the one claiming the Tithes
as of common Right within his Parifh, and the other
claiming to be difcharged by real Compofition, the Eccle-
fiaftical Court fhall have Jurifdiion of it.
" And thereupon the faid Judges made humble Suit to
the King, That foralmuch as they perceived that the
King in his Princely Wifdom did deteft Innovations and
Novelties, that he would vouchfafe to fuffer them with
his gracious- Favour, to inform him of one Innovation
and Novelty which they conceived would tend to the
Hindcance of the good Adminiftration and Execution of
Juftice within his Realm. ‘

Your
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Your Majefty, for the great Zeal which you have to
Juftice, and for the due Adminiftration thereof hath con-
flituted and made fourteen Judges, to whom you have
committed not only the Adminiftration of ordinary Juftice
of the Realm, but crimina lefe Majeflatis, touching your
Royal Perfon for the legal Proceeding: Alfo in Parlia-
ment we are called by Writ, to give to your Majefty and -
to the Lords-of the Parliament our Advice and Council,
when we are required : We two Chief Juftices fit in the
Star-Chamber, and are oftentimes called into the Chan-
cery, Court of Wards, and other High Courts of Juftice :
We in our Circuits do vifit twice in the Year your
Realm, and execute Juftice according to your Laws; and
if' we who are your Publick Judges receive any Diminu-
tion of fuch Reverence and Refpe& in our Places, which
our Predeceffors had, we thall not be able to do you fuch
acceptable Service as they did, without having fuch Reve-
rence and Refpect as Judges ought to have. The State of
this Queftion is not in flatwu deizberativo, but in fatu judz-
cial? ; it-is not difputed de bono, but de vero, non de Lege
fienda, fed de Lege lata; not to frame or devife new
Laws, bat to inform your Majefly what your Law of
England is : And therefore it was never feen before, that
when the Queftion is of the Law, that your Judges of
the Law have been made Difputants with him who is
inferior to them, who Day by Day plead before them at
their feveral Courts at Weffminfler : And although we are
not afraid to difpute with Mr. Benne: and Mr. Bacon, yet
this Example being prime impreffionzs, and your Majefty
detefling Novelties and Innovations, we leave it to your
Grace and Princely Confideration, whether your Majefty
will permit our anfwering in hoc flatu judiciali, to this
Charge upon your Publick Judges of the Realm? But in
Obedience to your Majefty’s Command, We, with your
Majefty’s gracious Favour, in moft humble Manner will
inform your Majefty touching the faid Queftion, which
we, and our Predeceflors before us, have oftentimes ad-
judged upon judi}c\}al Proceedings in your Courts of Jufltice
at Wefiminfter: Which Judgments cannot be reverfed or
examined for any Error in Law, if * not by a Writ of
Error it a more high and {upreme Court of Juftice, upon
legal and judicial Proceedings: And that is the ancient Law
of England, asappeareth by the Statute of 4 H. 4. cap. 22.’

And we being commanded to proceed ; all that which
was faid by us, the Judges, was to this Effe&t: That the
Trial De Modo Decimandz ought to be by the Common

' o Law
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Law by a Jory of twelve Men, it appeareth in three Man-
ners of Proof : Firft, by the Common Law: Secondly, by
Ags of Parliament: And laftly, by infinite Judgments
and judicial Proceedings long Times paft without any Im-
peachment or Interruption. ]

But firft it is to fee, What is a Modus. Decimandi ¢ Modus Modus Decie
Decimandi is, when Lands, Tenements or Hereditaments 2¥8: -
have been given to the Parfon and his Succeflors, or an an- Clergyman,
nual certain Sum, or other Profit, always, Time out of ¥ &<
Mind, .to the Parfon and his Succeflors, in full Satisfaion
and Difcharge of all the Tithes in Kind in fuch a Place;
and fuch Manner of Tithing is now confeffed by the othex
Rarty to be a good Bar of Tithes in Kind.

2. That Modus Decimandz fhall be tried by the Common
Law, that is, that all Satisfactions given in Difcharge of
Tithes, fhall be tried by the Common Law: And there-
fore put that which is the moft common Cafe; That the
Lord of the Manor of Dale prefcribes to'give to the Parfon
40 5. yearly, in full Satisfa&tion and Difcharge of all Tithes
growing and renewing within the Manor of Dale, at the
Feaft of Eaffer : The Parfon fueth the Lord of the Manor
of Dale for his Tithes of his Manor in Kind, and he in
Bar prefcribes in Manner ut fupra : The Queflion is, if. the
Lord of the Manor of Dale may upon that have a Prohi-
bition, for if the Prohibition lieth, then the Spiritual Court
ought not to try it; for the End of the Prohibition is,

That they do not try that which belongs to the Trial of
the Common Law; the Words of the Prohibition being,
that they would draw the fame 24 4/iud examen.

" Firft, The Law of England is divided into Common
Law, Statute-Law, and Cuftoms of Englend ; and there-
fore the Cuftoms of England are to be tried by the Trial
which the Law of England doth appoint.

Secondly, Prefcriptions by the Law of the Holy Church, cufiom to re-
and by the Common Law, differ in the Times of Limita- paix a Church-
tign; and therefore Prefcriptions and Cuftoms of England 2iable av (’:gzxf:
fhall be tried by the Common Law., See 20 H. 6. fol. 37. mon Law,
19 B. 3. Jwrifdiflion 28. The Bithop of Wincheffer ~ " ¥%
brought a Writ of Annuity againft the Archdeacon of Sur-
ry, and declared, how that he and his Anceftors were fei-
fed by the Hands of the Defendant by Title of Prefcription,
and the Defendant demanded Judgment, if the Court
would hold Jurifdi®ion being between Spiritual Per-
fons, .- Stone Juftice : Be aflured, that upon Title of
Prefcription we will here hold Jurifdiion ; and upon
shat, Wilby Chief Juftice gave the Rule, Anfwer over :

Upen which it follows, that if a Modus Decimandi, which
v | K B L . is
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is an annual Sum for Tithes by Prefeription, comes in Des
bate between Spiritual Perfons, that the fame fhall be tried
here: For the Rule of the Book is general, (fczl,) upon
Title of Prefcription, We will hold Jurifdicion, and that
is fortified with an Affeveration, Know 4ffuredly ; asif he
fhould fay, that it is fo certain, that it is without Queftion,
fi? E. 3. Furifd. 26, There was a Vicar who had only

ithes and Oblations, and an Abbot claimed an Annuity
or Penfion of him by Prefcription: And it was adjudged,
that the fame * Prefcription, although it was betwixt Spi-
ritual Perfons, fhould be tried by the Common Law. Vide
22 H. 6. 46 and 47. A Prefcription, that an Abbot Time
out of Mind had found a Chaplain in his Chapel to fay-
Divine Service, and to minifter Sacraments, tried at the
Common Law. '

- 3. See the Record of 25 H. 3. cited in the Cafe of Mo
dus Decimands before ; and fee Regifter fol. 38. when
Lands are given in'Satisfaction and Difcharge of Tithes.

" 4. See the Statute ofsCircum[pette agatis, Decima debite, -
feu confuete, which proves that Tithes in Kind, and a
Modus by Cuftom, &c. differ.

5. 8 E.4. 14. and F.N,B. 41. G. a Prohibition lieth
for Lands given in Difcharge of Tithes, 28 H. 3. 97. 4.
There Suit was for Tithes, and a Prohibition lieth, and
fo abridged by the Book, which of Neceflity ought to be
upon Matter De Mudo Decimandi, or Difcharge.

6. 7 E.6.479. If Tithes are fold for Money; by the Sale
the Things Spiritual are made Temporal, and fo in the
Cafe De Modo Decimands, 42 E. 3. 12. agrees.

7. 22 E. 3, 2. Becaufe an Appropriation is mixt with
the Temporalty, ¢ fcil. ) the King’s Letters Patent, the fame
ought to be thewed how, ¢c. otherwife of that which is
mere Temporal : And fo it is of real Compofition, in
which the Patron ought to join. Pide 11 H. 4. 85. Com-

© pofition by Writing, that the one fhall have the Tithes,

and the other fhall have Money, the Suit fhall be at the
Common Law, :

Secondly, By A&s of Parliament.

1. The faid A& of Cirawmfpelle agatis, which giveth
Power to the Ecclefiaftical Judge to fue for Tithes due firft
in Kind, or by Cuftom, 7. e. Modus Decimandi: So as by
Authority of that A&, although that the yearly Sum
foundeth in the Temporalty, which was paid by Cuftom in
Difcharge of Tithes, yet becaufe the fame cometh in the
Place of Tithes, and by Conftitution, the Tithes are chan-
ged into Money, and the Parfon hath not any Remedy

. ! S
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for the fame, which is the Modus Decimandi at the Como
.mon Law ; for that Caufe the A& is clear, that the fame
was a Doubt at the Common Law: And the Statute of
Articuli Cleri, cap. 1. 1E corporal Penance be changed in
penam pecuniariam, for that Pain Suit lieth in the Spiri-
~tual Court: For fee Mich. 8 Hen.3. Rot. 6. in Thefaur,
A Prohibition lieth pro eo quod Reétor de Chefferton exigit de
Hugone de Logis de certa portione pro Decimis Molendinarum ;
fo as it appeareth, it was a Doubt before the {aid Statute,
if Suit lay in the Spiritual Court De Mode Decimandi. And
by the Statute of 27 Hen. 8. cap. 20. it is provided and
‘ena&ed, That every of the Subjeds of this Realm, accord-
ing to the Ecclefiaftical Laws of the Church, and after the
laudable Ufages and Cuftoms of the Parith, &c. fhall yield
and pay his Tithes, Offerings, and other Duaties: And
that for Subfira&ion of any of the {aid Tithes, Offerings,
or other Dauties, the Parfon, ¢&c. may by due Procefs of
the King’s Ecclefiaftical Laws, convent the Perfon offend-
ing before a competent Judge, having Authority to hear
-and determine the Right of Tithes, and alfo to compel
him to yield the Duties, 7.¢. as well Modus Decimandz, by
Jaudable Ulage or Cuftom of the Parifh, as Tithes inKind
And with that in Effe& agrees the Statute of 32 71,8, cap.7.
By the Statute of 2F. 6, c. 13. it is enadted, That every of
the King’s Subje&s fhall from henceforth, truly and juftly,
without Fraud or Guile, divide, ¢z, and pay all Manner
of their predial Tithes in their proper Kind, as they rife
* and happen in fuch Manner and Form as they have been
of Right yielded and paid within 40 Years next before
the Making of this A&, or of Right and Cuftom ought to
hiave been paid. And after, in the fame A&, there 1s this
Claufe and Provifo, Provided always, and be it enaled,
That no Perfon fhall be fued, or otherwife compelled to
yield, give, or pay any Manner of Tithes for any Manors,
Lands, Tenements, or Hereditaments, which by the Laws
and Statutes of this Realm, or by any Privilege or Prefcrip-
tion, are not chargeable with the Payment of any fuch
Tithes, or that be difcharged by any Compofitions real.
And afterwards, there is another Branch in the faid A&
And be it further enadted, That if any Perfon do fub-
fira& or withdraw any Manner of Tithes, Obventions,
Profits, Commodities, or other Duties before mention-
ed (which extends to Cuftoms of Tithing, i.e. Modus
Decimandi, mentioned before in the A&, ¢r.) that
then the Party fo fubfiraing, . may be convented
and fued in the King’s Ecclefiaftical Court, ¢'e. And
upon the faid Branch, which is the Negative, That no
Perfon thall be fued for any Tithes of any Lands which

are

Prohibition.
Antea 8. &c.
17, &cC.
Poft. 7o.
Poft: 47, &¢»
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are, not chargeable with the Payment of fuch Tithes by
any Law, Statute, Privilege, Prefcription, or real Compo-
fition. And always when an A& of Parliament commands
or prohibits any Court, be it Temporal or Spiritual, to do
any Thing Témporal or Spiritual; if the Statute be not
obeyed, a Prohibition lieth: As upon the Statute de arti-
culis fuper Cartas, cap.4. Quod communia Plactta son te-
nentur in Scaccario : A Prohibition lieth to the Court of
Exchequer, if the Barons hold a Common Plea there, 4s
appeareth in the Regifter 187. b, So upon the Statute of
Weftm. 2. Quod inguifitiones que magne funt examinatzonis
non capiantsr in patria ; a Prohibition heth to the Juftices
of Nifi praus. So upon the Statute of Articuli fuper Car-
tas, cap. 7. Quod Conflabularius Caflr. Dover, non teneat
Placitum forinfecum quod non tangit Cuftodiam Cafiri, Re<
gifter 185. So upon the fame Statute, cap. 3. Quod Senef=
callus & Marifcallus non teneant Placita de libero tenemento,
de debito, conventiones &Gc. a Prohibition lieth 185. And yet
by none of thefe Statutes, is any Prohibition or Superfedeas
given by exprefs Words of the Statute. So upon the Sta-
tutes 13 R.2. cap.3. 15R. 2. cap.2. 2H. 4 cap. 11. by

“which it is provided, That Admirals do not meddle with

any Thing done within the Realm, but only with Things
done upon the Seas, ¢7c; a Prohibition lieth to the Court
of Admiralty. So upon the Stitute of Weftm. 2. cap. 43.
againft Hofpitalers and Templars, if they do againft the
fame Statute, Regzff. 39. 4. So upon the Statute de prohz<
bitione regiay, Ne laici ad citationem Epifcopi conveniant ad
recognitionens  factend, vel Sacrament. preflanda nif in
cafibus matrimonialibus & Teffamentarsis, a Prohibition
lieth. Regiff. 36.b. And fo upon the 1Statute of 2 H. 5.
cap. 3. at what Time the Libel is grantable by the Law,
that 1t be granted and delivered to the Party without Diffi-
culty, if the Ecclefiaftical Judge, when the Caufe which de=
pends before him is meer Ecclefiaftical, denieth the Libel,
a Prohibition lieth, becaufe that he doth is againft the Sta-
tute; and yet no Prohibition by any exprefs Words is given
by the Statute. And upon the fame Statute the Cafe was
in g E. 3. 37. Pierce Peckham took Letters of Adminiftra-
tion of the Goods of Rofe Brown of the Bithop ot Lozdes,
and afrerwards 7. 7. fued to Thomas Archbifhop of Canter-
bury, That be:aufe the faid Rofe Brown had Goods within
his Diocefe, he prayed Letters of Adminiftration to be com-
mitted to him, upon which, the Bithop granted him Letters
of Adminiftration, angd afterwards * T, 7. libelled in the
Spiritual Court of the Archbifhop in the Arches againft

Prerce Peckham, to wham the Bithop of London had com-

mitted
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mitted Letters of Adminiftration to repeal the fame: And
Pierce Peckbam, according to t®e faid Statute, prayed a
Copy of the Libel exhibited againft him, and could not
have it, and thereupon he fued a Prohibition, and upon
that an Attachment: And there Catefby Serjeant, moved
the Court, that a Prohibition did not lie, for two Caufes :

1. That the Statute gives that the Libel {hall be delivered,
but doth not fay that the Plea in the Spiritual Court fhall
furceafe by Prohibition. 2. The Statute is not intended of
Matter meer Spiritual, as that Cafe is, to try the Preroga-
tive and the Liberty of the Archbithop of Canterbury and
the Bithop of London, in committing of Adminiftrations.
And there Danby Chief Juftice, If you will not deliver the
Libel according to the Statute, youdo Wrong, which Wrong  pry,;
is a temporal Matter, and punifhable at the Common Law;
and therefore in this Cafe the Party fhall have a fpecial
Prohibition out of this Court, reciting the Matter, and the
Statute aforefaid, commanding them to furceafe, yntil he
had the Copy of the Libel delivered unto him: Which
Cafe is a ftronger Cafe than the Cafe at Bar, for that
Statute is in the Affirmative, and the faid A& of 2 E. 6, See2Inft. 638,
¢ap. 13. is in the Negative, fil. That no Suit fhall be for © **
any Tithes of any Land in Kind where there is Modus
Decimand:, for that is the Effe&t of the faid A&, as to
that Point. And always after the faid A&, in every
Term in the whole Reigns of King Ed. 6. Queen Mary,
and Queen Elizabeth, until this Day, Prokibitions have
been granted iz Ca?[a Modi Decimandz, and Judgments
given upon many of them, and 2all the fame without
Queftion made to the contrary, And accordingly all the
Judges refclved in 7 E. 6. Dyer 79. E: contemporanca expo-
Jhio-eff optima & fortifima in lege, & 4 communi obfervan-
iia non eff recedendum, & minime mutanda funt que certams
babuerunt interpretationem. .

And as to the firft ObjeQion, that the Plea of Modus
Decimandi is but acceflary to the Right of Tithes; it was
refolved, that the fame was of no Force, for three Caufes.

1. In this Cafe, admitting that there is a Modus Decz- A M°.‘}i‘f e
mendi, then by the Cuftom, and by the A& of 2 E. 6. in&ind
and the other A&s, the Tithes in Kind are extin& and dif- Anta3: 14, 16-
charged ; for one and the fame Land cannot be fubjedt to
two Manner of Tithes, but the Modus Decimandi is all the
Tithe with which the Land is chargeable: Asif a Horfe
or other Thing valuable be given in Satisfaction of the
Duty, the Duty is extin& and gone: And it fhall be in-
tended, that the Modus Decimandi began at the firff by
real Compofition, by which the Lands were difcharged of
the Tithes, and a yearly Sum in Satisfadtion of the;n a‘fg

igre
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figned to the Parfon, ¢&c. So ‘as in this Cafle there is nei-
ther Principal or Acceffary, but an Identity of the fame
‘Thing.

2. %‘he Statute of 2 E.6. being 4 Prohibition in itfelf,
and that in the Negative, if the Ecclefiaftical Judge doth
againft ir, a Prohibition lieth, as it appeareth clearly before.

- 3. Although that the Rule be general, yet it appeareth

by the Regifter itfelf, that a Modus Decimandi is out of
it; for there is a Prohibition ir Caufa Modi Decimandt,
when Lands are given inSatisfation of the Tithes.

As to the fecond Objedion, it was anfwered and refol-
ved, That that was from, or out of the Queftion; for fu-
tus Quafiionis non eft ¥ deliberativas fed judicialis, not what
was fit and convenient, but what the Law is: And yet it
was faid, It fhall be more inconvenient to have an Eccle-
fiaftical Judge, who is not fworn to do Juflice, to give Sen=
tence in a Cafe between a Man of the Clergy and a Lay-
man, than for twelve Men fworn to give their Verdi&t
upon Hearing of Witnefles viva voce, before an indifferent
Judge, who is fworn to do Right and Juflice to both Par-
ties : But convenient or inconvenient is not the-Queftion:
Alfo they have in the Spiritual Court fuch infihite Exceps
tions to Witnefles, that it is at the Will of the Judge with
which Party he fhall give his Senterice.

As to the third Objeftion, it was anfwered and refolved s
Firft, That fatzsfailio pecuniaria of itfelf is Temporal :
But forafmuch as the Parfon hith not Remedy gro Modo
Decimandi at the Common Law, the Parfon by Force of
the A&s cited before might fue gro Modo Decimandi in
the Ecclefiaftical Court : But that doth not prove, That it
he fueth for Tithes in Kind, which are utterly extin&®, and
the Land difcharged of them, that upon the Plea De Mado
Decimandi, a Prohibition thould not lie, for that without
all Queftion it appeareth by all- that which before hath
been faid, that a Prohibition doth lie. See alfo 12 H. 7.
24.b. Where the original Caufe is the Spiritual, and they
proceed upon a Temporal, a Prohibition lieth. See 39 E. 3.
22 E. 4. Confultation, That Right of Tithes which is
merely Ecclefialtical, yet if the Queftion arifeth of the
Limits of a Parith, a Prohibition lieth: And this Café of
the Limits of a Parifh was granted by the Lord Chancel-
lor, and not denied by the other Side.

As to the fourth Objecion, that an Averment is taken
of the Refufal of the Plea De Modo Decimandi s it was

anfwered and refolved, That the fame is of no Force for
divers Caufes.

1. It



PART XIIL. and of Probibitions, debated, &c.

1. It is only to inforce the Contempt.

2. If the Spiritual Court ought to have the Trial de
Modo Decimandi, then the Refufal of Acceptance of fuch
a Plea thould give Caufe of Appeal, and not of Prohibition :
As if an Excommunication, Divorce, Herefy, Simony, ¢,

See the Proem
to Gibfon’s Co=
dex, and the
Codex, p. 7035

735
Watfon’s Cler-

be pleaded there, and the Plea refufed, the fame gives no syman, ch. 54,
Caufe of Prohibition : As, if they deny any Plea,a meer Spi- 33 5 and pr

ritual Appeal, and no Prohibition lieth.

3. From the Beginning of the Law, no Iffue was ever
taken upon the Refiifal of the Plea in Ceufu Modi Dec;-
mandi, nor any Confuleation ever granted to them, becaufe
they did not refufe, but allowed the Plea. :

4. The Refufal is no Part of the Matter iffuable or ma-
terial in the Plea ; for the fame is no Part of the Suggef-
tion which only is the Subftance of the Plea : And there-
fore the Modus Decimandi is proved by two Witnefles, ac-
cording to the Statute of 2 E.6. cap. 13. and not the Re-
fufal; “which proveth, that the Modus Decimandi is only
the Matter of the Suggeftion, and not the Refufal.

5. All the {aid five Matters of Difcharge of Tithes men-
tioned in the faid Branch of the A& of 2 E. 6. being con-
tained within a Suggeftion, ought to be proved by two
Witneffes, and {o have been always from the Time of the
Making of the faid A&; and therefore the Stat. of 2 E. 6.
clearly intended, that Prohibitions fhould be granted in
fuch Caufes. .

6. Although that they would allow bona fide de Mode
Decimandi, without Refufal) yet if the Parfon fueth there
for Tithes in Kind, when the Modus is proved, the fame
being exprefly prohibited by the * A& of 2 E. 6. a Prohibi-
tion lieth, although the Modus be fpiritual, as appeareth
by the faid Book of 4 E. 4. 37, and other the Cafes afore-
faid. : : ‘

And afrerwards, in the third Day of Debate of this Cafe
before his gracious Majelty, Dr. Bennet and Dr. Muartin
had ‘referved divers Confultations granted in Caufa Mod:
Decimandi, thinking that thofe would make a great Im-
preflion in the Opinion of the King: And thereupon they
f2id, That Confultations were the Judgments of Courts had
upon Deliberation, whereas Prohibitions were only grant-
ed upon Surmifes: And they fhew’d four Precedents:

One, where three jointly fued a Prohibition in the Cafg
of Modo Decimandi, and the Confultation faith, Pro eo
quod fuggeflio materiaque in cadem contenta minus fufficiens
an Lege exiftit, &e. . i .

2. Another in Canfa Mod; Decimandi, to be paid to the
Parfon or Vicar. -

ST ' F 3. Where

)
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Debate,



-The Cafe De Modo Decimandi. PART XHL.

3. Where the Parfon fued for Tithes in Kind, and the
Detendant alledged Modus Decimandi to be paid to the
Vicar. C )
The Fourth, where the Parfon libelled for Tithe-Wooll,
and the Defendant alledged a Cuftom, to reap Corn, and,
to make it into Sheaves, and to fet forth the tenth Sheaf at
his Charges, and likewife of Hay, to fever it from the nine
Cocks at his Charge, in full Satisfa&tion of Tithes of the
Corn, Hay and Wooll. . ) ‘

To which I anfwered, and humbly defired the King’s
Majefty to obferve that thefe have been referved for the
laft, and centre Point of their Proof : And by them your
Majefly thall obferve thefe Things:

1. That the King’s Courts do them Juftice, when with
their Coniciences and Oaths they can.

2. That all the faid Cafes are clear in the Judgment of
thofe who are learned in the Laws, that Confultation
ought by the Law to be granted. ’

For as unto the:firft Precedent, the Cafe upon their own
Shewing appeareth to be, Three Perfons joined in one Pro-
hibition for three feveral Parcels of Land, each of which
had a feveral Manner of Tithing; and for that Caufe they
could not join, when their Interefts were feveral; and
therefore a Confultation was granted.

- As to the fecond Precedent, The Manner of Tithing was
alledged to be paid to the Parfon or Vicar, which was al-
together uncertain. ' ‘ _

As to the third Precedent, The Modus never came in
Debate, but whether the Tithes did belong to the Parfon or
Vicar ? Which being betwixt two {piritual Perfons the Ec-
clefiaftical Court thail have Jurifdi¢tion: And therewith
agreeth 38 F. 3. 6. cited before by Bacon: And alfo there
the Prior was of the Order of the Cifferszans ; for if the
Tithes originally belonged to the Parfon, any Recompence
for them fhall not bar the Parfon. -

As to the laft Precedent, the fame was upon the Mat-
ter of a Cuftom of Modus Decimandi for Wooll: For to
ray the Tithe of Cern or Hay in Kind, in Satisfa&ion of
Corn,Hay andWooll, cannorbea Satisfadtion for theW ool],
for the other two were due of Common Right; and all this
appeareth in the Confultations themfelves, which they thew,
-but underftand not. To which the Bithop of London faid
that the Words .of the Confultation were, ¢ uod ﬁ'gggﬁi-;
prad. materzug; in eadem contenta minus fufficiens in LLrge
exiflit, &e, fo as maicria cannot be referred to Form, and

-therefore it oughy to extend to the Medus Decimand;.

E‘.ﬁ,’cj 2 X TO



ParT XIII. and of Probibitions, debated, &c.

*To which Ianfwer'd, That when the Matter is infuffi- Pzge [46]

ciently or uncertainly alledged, the Matter itfelf faileth ;
for Matter ought to be alledged in a good Sentence : And
altho’ the Matter be in Truth fufficient, yet if it were in-
fufficiently alledged, the Plea wanteth Matter. And the
Lord Treafurer faid openly to them, that he admird thac
they would alledge fuch Things which made more againft
them tha}xl any Thing which had been faid. And when the
King relied upon the faid Prohibition in the Regifter, when
Land is given in Difcharge of Tithes, the Lord Chancellor
faid, that that was not like to this Cafe; for there, by the

Gift of the Land in Difcharge of Tithes, the Tithes were ggpre cos

altually difcharged: But in the Cafe dé Modo Decimands, an
annual Sum is paid for the Tithes, and the Land remains
charg’d with the Tithes, but ought to be difcharged by Plea
de Modo Decimand: : All which was utterly denied by me;
for the Land was as abfolutely difcharged of the Tithes 7
cafu de Modo Decimandi, when an annual Sum ought to be
paid, as where Land is given : For all the Records and Pre-
cedents of Prohibitions in fuch Cafes are, That fuch a Sum
had been always, ¢c. paid in plenam contentationem, fa-
tisfallionem & exonerationem omnium & fingularum Decia
marum, &c. And although that the Sum be not paid, yet
the Parfon cannot fue for Tithes in Kind, but for the Mo
ney: For, as it hath been faid before, the Cuftom and the
faid A&s of Parliament (where there is a lawful Manner of
Tithing) hath difcharged the Lands from Tithes in Kind,
and prohibited, that no Suit fhall be for them. Andaltho’
that now (as it hath been faid) the Parfons, ¢c. may fue in
the Spiritual Court pro Modo Decimandi, yet without Quef-
tion, at the firft, the annual Payment of Money was as
Temporal, as annual Profits of Lands were: All which the
King heard with much Patience. And the Lord Chancellor
anfwered not to that which I anfwered him in, ¢ic.

And after that his moft excellent Majefty, with all his
Counfel, had for three Days together heard the Allegations
on both Sides, He faid that he would maintain the Law
of England, and that his Judges fhould have as great Refpe&
from all his Subje&s as their Predeceflors had had : And for
the Matter, he faid, that for any Thing that had been faid
on the Part of the Clergy, that he was not fatisfied: And ad-
vifed us his Judges to conter amongft ourfelves, and that
nothing be encroached upon the Ecclefiaftical Juri{diction,
and that they keep themfelves within their lawful Jurifdic-
tion, without unjuft Vexation and Moleftation done to his
Subjeds, and without Delay or Hindering of Juftice. And

this was the End of thefe three Days Confultations,
B ] F 2 And
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The Cafe de Modo Decimandi, &c. PART XIIf;

And note, That Dr. Besnet in his Difcourfe inveighed
much againft the Opinion in 8 E. 4. 14. and in my Reports
in Wright's Cafe, That the Ecclefiaftical Judge would not
allow a Modus Decimandz 3 and faid, That that was the
Myftery of Iniquity, and that they would allow it. And the
King afked, for what Caufe it was fofaid in the faid Books?
To which I anfwered, that it appeared in Linwood; who
was Dean of the Arches, and of fo profound Knowledgein
the Canon and Civil Law, and who wrote in the Reign of
King Henry V1. a little before the faid Cafe in 8 E. 4
in his Title De Decimis, cap. Quoniam propter, &c. fol.
139.b. Quod Decime folvantur, ¢c. abfq; ulla diminutione :
And in the Glofs it is faid, Quod Confuetudo de non Deciz
mando, aut de non beme Decimando non valet. And that
being written by a great Canonift of England, was the Caufe
of the faid Saying in 8 E. 4. that they would not allow the
faid Plea de Modo Decimandi ; for always the Modus * De-
cimandi is lefs in Value than the Tithes in Specie, and then
the fame is againft their Canon; Quod decime folvantur
abfque diminutione, & quod confuetudo de non plene Deci-
mando non wvalet,  And it feemed to the King, that that
Book was a good Caufe for them in the Time of King
Edward 1V. to fay, as they had faid; bat I faid, That
I did not rely upon that, but upon the Grounds aforefaid,
( feil.) The Common Law, Statute Laws, and the continual
and infinite Judgments and judicial Proceedings; and that
if any Canon or Conftitution be againft the fame, fuch
Canon and Conftitation, &'c. is void by the Stat. of 25 H.8.
¢. 19. which fee and note: For all Canons, Conftitations,
€c.againft the Prerogative of the King, the common Laws,
Statutes, or Cuftoms of the Realm, are void.

Laftly, The King faid, That the High Commiffion cught
not to meddle with any Thing but that which is enormous
and exorbitant, and cannot permit the ordinary Procefs of
the Ecclefiaftical Law; and which the fame Law cannot
punifh, And that was the Caufe of the Inftitution of the
fame Commiffion, and therefore, although every Offence,
ex vi termini, is enormous, yet in the Statute it is to be
intended of fuch an Offence, as is extra omnem normam,
as Herefy, Schifm, Inceft, and the like great Offences: For
the King faid, That it was not Reafon that the High Com-
miflion fhould have Conufance of common Offences, but
to leave them to Ordinaries, fc7/, becaufe that the Party
cannot have an Appeal in Cafe the High Commiffion ihall
determine of it. And the King thought that two High
Commiflions, for either Province one, ihould be fufficient
tor all England, and no more,

2 " Bedell
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(16) Bedell and Sher-
marrs Cafe.

Mich. 39 & 40 Eliz
In the King’s Bench.

MI CH, -39 ¢ 40 Eliz. which is entred Mich, 40 Eliz. subfirai oy of
in the Common Pleas, Rot. 699. Cantabr. the Cafe TPes.

was this ; Robert Bedell, Gent. and Sarah his Wife, Far- dox 7185, &e.

mers of the Redory of Litlington in the County of 826323

Cambridge, brought an Ad&ion of Debt againft Fohn Sher-

man, in the Caftody of the Marfhal of the Marfhalfea,

and demanded 550/ and declared, that the Mafter and

Fellows of Clare-hall in Cambridge, were feifed of the faid

Re&ory in Fee, in Right of the faid College, and in

June 10, 29 Ehiz. by Indenture demifed to Chriffopher

Lrefant the faid Reftory for twenty-one Years, rendring

17L 155 5d. and referving Rent-corn according to the

Statute, ¢°c. which Rent was the antient Rent, whoenterd

into the faid Re&tory, and was pofleffed, and affigned all

his Intereft thereof to one AMusthew Bart, who made his

Laft Will and Teftament, and made Ssrzh his Wife his

Executrix, and died ; Sarah proved the Will| and enter’d,

and was thereof pofleffed as Executriz, and took to Huf-

band the faid Robert Bedell, by Force whereof, they in

the Right of the faid Ssrah entered, and were pofieffed

thereof ; and that the Defendant was then Tenant, and

feifed for his Life of 300 Acres of arable Lands in Lis-

lington aforefaid, which oughr to pay Tithes to the Redtor

of Litlington 3 and in Anno 38 El. the Defendant grano

feminavit 200 Acres, Parcel, @c. And that the Tithes of

the fame did amount to 150 /. and that the Defendant did

not divide nor fet forth the fame from the nine Parts,

but took and carried them away, againft the Form and Ef-

fe@ * of the Statute of 2 E. 6. @c. And the Defendant Puge [48]

pleaded Nihil debet, and the Jury found that the Defen-

dant did owe 55/ and to the Refidue they found Nibil|

debet, ¢re. and in Arreft of Judgment, divers Matters

were moved. ;
= F3 13 That
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John Builie’s Cafe. ParT XIIL

1. That Grano feminata is too general and incertain, but
it ought to be exprefled with what Kind of Corn the
fame was {fowed.

2. It was moved, If the Parfon ought to have the tre-
ble Value, the Forfeiture being by exprefs Words limited
to none by the A&, or that the fame did belong to the
Queen. :

3. If the fame did belong to the Parfon, if he ought
to fue for the fame in the Ecclefiaftical Court, or in the
King’s Temporal Court.

4. IF the Hufband and Wife fhould join in the A&ion,
or the Hufband alone fthould have the A&ion, and upon

folemn Aygument at the Bar and at the Bench, the Judg-
ment was aflirmed.

'

(17) John Bailie’s Cafe.
Trin, 7 Jacobi 1.

In the Court of Wards.

IT was found by Writ of Diem claufit extremum, That
the faid Fohn Bailie was feifed of a Meffuage or Tene-
ment, and of and in the fourth Part of one Acre of Land,
late Parcel of the Demefne Lands of the Manor of New-
ton, in the Couuty of Hereford, in his Demefne as of
Fee, and found the other Points of the Writ, and it was
holden by the two Chief Juftices,'and the Chief Baron.

1. That Meffuagivm, vel Tenementum, is uncertain ; for
Tenementum is nomen collettivum, and may contain Land,
or any Thing which is holden.

2. It was holden, that it was void for the Whole, be-
caufe that no Town is mentioned in the Office where

.the Mefluage or Tenement, or the fourth Part of the

Acre lieth; and from the Vifne of the Manor upon a
Traverfe none can come, becaufe it is not affirmed by
the Office, that they are Parcel of the Manor, but nuper
Parcel of the Manor, which implieth, that now they are
not, and it was holden by them, that no Melius inqueren=
dum fhall iflue forth, becaufe that the whole Office is in-
certain and void, -7 )

(18) Covenants



ParT XIII,

(18) Covenants to Ufes.
Irin. 7 Jacobi 1.

In the Cours of Wards.

THE Attorney of the Court of Wards moved the two 4 Mod. 553
Chief Juftices and Chief Baron in this Cafe, That 22l 675 w0
a Man feifed of Lands in Fee-fimple, covenants for the Wene 1375
Advancement of his Son, and of his Name, and Blood, 138 &
and Pofterity, that he will ftand feifed of them, to the \%deupgsﬁ. 50, 55.
Ufe of himfelf for the Term of his Life, and after to PartiamencCa-
the Ufe of his eldeft Son, and to fuch a Woman which "

he fhall marry, and to the Heirs }V_Iales of the Body of

the Son and afterwards the Father dieth, and after the

Son taketh a Wife and dieth; if the Wife {hall take an

* Eftate for Life, and the Doubt was, becaufe the Wife of

the Son was not within the Confiderations, and the Ufe

was limited to one who was capable, fcil. "the Son, and

to another who was not capable, and therefore the Son

fhould take an Eftate in Tail executed. But it was re-

folved by the faid two Chief Juftices and Chief * Baron, Page [49]
That the Wife fhould take well enough; and as to the '
firft Reafon, they refolved, That the Wife was within the
Confideration, for the Confideration was for the Advance-

ment of his Pofterity ; and withour a Wife, the Son can-

not have Pofterity : Alfo when the Wife of the Son is

fure of a Jointure, the fame is for the Advancement of

the Son, for thereby he fhall have the better Marriage. -

And as to the fecond, it was refolved, that the Eftate of

the Son fhall fupport the Ufe to the Defendant ; and

when the Contingent happeneth, the Eftate of the Son

fhall be changed according to the Limitation, f:l to

the Son and the Woman, and the Heirs of the Body of the

Son: And fo it was refolved in the King’s Bench by P»-

pham Chief Juftice, and the whole Court of the King’s

Bench, in the Reign of Queen Elizsbeth, in Sheffields

Cafe, for both Points.
| F 4 (19) SRARY’s
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-

(19) SPARY’s Cafe.

Trin. 7 Jac. 1.
In the Court of Wards.
Office, Mcfn OHN SPARY feifed in Fee in the Right of his Wife

fraws vide dn- of Lands holden of the Crown by Knight’s Service,
3Inftad o, had Iffue by her, and 22 Decemb. Anno 9 Fliz. aliened to
297, 200, 207. . Edward Lord Stefford ; the Wife died, the Iffue of full
aeo s Age, the Lands continue in the Hands of the Alienee, or
8 Co. 138, his Affigns; and ten Years after the Death of the Father,
39 Co.-11p 115+ 2104 twelve Years after the Death of the Mother, Office
is found, 7 Facobi, finding all the fpecial Matter after the
Death of the Mother; the Queftion was, Whether the
mefn Profits are to be anfwered to the King? And it was
refolved by the faid two Chief Juftices and the Chief
Baron, that the Xing fhould not have the mefn Profits,
becaufe that the Alienee was in by Title ;- and until En-
try the Heir hath no Remedy for the mefn Profits; but
that the King might feife and make a Livery, becaufe that
the Entry of the Heir is lawful by the Stat. of 32 H.8,

(20) The Ear! of Cum-
berland’s Cafe.

Irm. 7 Jac. 1.

Ofce, &c.

In the Court of Wards.
3 Inft 216, '

3 Lot 196, 597, F T was found by Force of 2 Mandamus at Kendal in the
vide fupra, & County of Weftmorland the 21ft of December, 6 Facobi
Y . Regis, That George Earl of Cumberland, long before his
§Co.76. Death, was feifed in Tail to him and to the Heirs Males

3 Co-164155 of his Body, of the Caftles and Manors of Browham,

73 & . - :
2o b1 Appleby; & the Remainder to Sic Ingram Chﬁr\?vrxatl 2



PART-XIL  In the Court of Wards.

with divers Remainders over in Tail ; the Remainder to
the right Heirs of Henry Earl of Cumberland, Father of
the faid George ; and that the faid George, Earl, fo feifed
by Fine and Recovery, convey’d them to the Ufe of him-
{elf and Margaret his Wife for their Lives, for the Join-
ture of the faid Murgaret ; and afterwards to the Heirs
Males of the Body of George Earl of Cumberland, and for
Want of fuch Iffue, to the Ufe of Francis now Earl of Cum-
berland, and to the Heirs Males of his Body begotten ; and
for Want of fuch Iffue, to the Ufe of the right Heirs of
the faid George; and afterwards, by another Indenture,
conveyed the Fee-fimple to Franczs Earl ; by Force of
which, and of *the Statute of Ufes they were feifed ac.
cordingly : And afterwards, 30 Oélob. Anno 3 Facobi, the
aid George Earl of Cumberland died without Heir Male of
his Body lawfully begotten : And farther found, that Mar-
garet, Countefs of Cumberland, that now is, was alive, and
took the Profits of the Premiffes from the Death of the
f2id George Earl of Cumberland, until the Taking of that
Inquifition ; and further found the other Points of the
Writ.

And firft it was objeGed, that here was no Dying feifed
found by Office, and therefore the Office fhall be infuffi-
cient : But as to that it was anfwered and refolved, That
by this Office the King was not intitled by the Common
Law, for then a Dying feifed, or at leaft a2 Dying (feifin)
the Day of his Death was neceffary : But this Office is to

Page [50]

Vide poft. 72.
ant. 43.

be maintained upon the Statutes of 32 ¢ 34 H.8. by Force Stat- 32 H.8. c.ec

of which no Dying feifed is requifite, but rather the con-
trary, fcil. if the Land be (as this Cafe is) conveyed to
the Wife, @c. And fo it was refolved in Pincent’s Cafe,
Anno 23 Eliz. where all the Lands holden zn Capite was
conveyed to the younger Son, and yet the eldeft Son was
in Ward, notwithftanding that nothing defcended.

The fecond Objection was, It doth not appear that the
Ffate of the Wife continued in her until the Death of
the Earl, for the Hufband and Wife had aliened the fame
to another; and then no Primer Seifin fhall be, as it is
agreed in Bingham's Cafe.

As to that, 1t was anfwered and refolved, That the Of-
" fice was fufficient prima facie for- the King, becaufe it is
a Thing collateral, and no Point of the Writ; and if any
fuch Alienation be (which fhall not be intended) then
the fame {hall come in of the other Part of the Alienee
by a Monfirans de droir; and the Cafe at Bar is a fironger
Cafe, becaufe it is found, that the faid Countefs took the
Profits of the Premiffes from the Death of George the Earl
until the Finding of the Oftice. -

J

(21) Wiy

4H. 8. c.5.
See 2 Co. 935
94, &c.

See 1 Co- 50, 53,
158, 173,

4 Co. 54, &cu

7 C0, 10y &Co
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PART' X1k

i

1

(21) WILLSs Cafe
Trin. 7 Jacobi 1.

In the Court of Wards.

Enry Wills, being feifed of the fourth Part of the

Manor of Wiyland in the County of Dewor, holden
of Queen Elizabeth in Socage-tenure in Capite, of the faid
fourth Part enfeoffed Zachary Irifh and others, and their
Heirs, to the Ufe of the faid Henry for the Term of his
Life, and afterwards to the Ufe of Tho. Wills his fecond Son
in Tail, and afterwards to the Ufe of Rich. Wills his young-
eft Son in Tail; and for Default of fuch Iffue, to the Ufe
of the right Heirs of the faid Henry; and afterwards the
faid Henry fo feifed as abovefaid died thereof feifed,
Williame Wills being his Son and Heir of full Age ; Tho-
mas the fecond Son entered as into his Remainder: All
this Matter is found by Office, and the Queftion was,
If the King ought to have Primer Seifin in this Cafe,
and that Livery or Ouffer le main thall be fued in this
Cafe by the Statutes of 32 and 34 H.8. And it was re-
folved by the two Chief Juftices and the Chief Baron, that
not; if in this Cafe by the Common Law no Livery or
Oufter le main fhall be fued; and that was agreed by
them all by the Experience and Conrfe of the Court. See
21 Eliz. Dyer 362. 1f Tenant in Socage dieth feifed in
* Poffeflion, his Heir within the Age of fourteen Years, he
fhall not fue Livery, but thall have an Ouffer le main,
una cum exitibus ; but otherwife it is, if the Heir be of
the Age of fourteen Years, which is his full Age for So-
cage ; and therewith agreeth 4 Eliz. Dyer 213.

And two Precedents were fhewed, which were decreed
in the fame Court by the Advice of the Juftices Affift-
ants to the Ceurt,

One in Trinity Term, 16 Eliz, Thomas Stavely the
Fasher enfeoffed Williams Sirelly and Thomas Law of

- T the



PArRT XIII. WiLLss Cafe.

the Manor of Ryndly in the County of Nutringham,
upon Condition that they re-enfeoff the Feoffor and his
‘Wife for their Lives, the Remainder toiThomas Stavely
Son and Heir apparent of the Feoffor in Fee, which
Manor was holden of Queen Elizabeth in Socage 2 Ca-
#ue: And upon Confideration of the Saving in the Sta-
tute of 32 H. 8, next after the Claufe concerning Tenure
in Socage in Chief, it was refolved, That no Livery or
Oufter le main fhould be fued in fuch Cafe, and the
Reafon was, becaufe that the precedent Claufe giveth
Liberty to him who holdeth in Socage in Chief, to
make Difpofition of it, either by A& executed, or by
Will at his free Will and Pleafure : And before the faid
A&, no Livery or Oufer le main fhould be fued in fuch
Cafe: And the Words of the Saving are, faving, ¢c. to
the King, @&c. all his Right, @&c of Primer Seifin and
Relief, ¢, for Tenure in Socage, or of the Nature of
Tenure in Socage in Chief, as heretofore hath been
ufed and accuftomed: But there was no Ufe or Cuftom
_before the A&, that the King fhould have any Primer
Seifin or Relief in fuch Cafe: And the Words fubfequent
in the faid Saving depend upon the former Words, and do
?ot give any Primer Seifin or Relief where none was be-
ore,

Another Precedent was in Pafch. 137 Eliz, in the Book
of Orders, fol. 444. where the Cafe was, That William
Allert was feifed of certain Lands in Pitfey called Lund-
Jey, holden of the Queen in Socage in Chief, and by
Deed covenanted to ftand feifed to the Ufe of his Wife
for Life, and afterwards to the Ufe of Rzchard his younger
Son in Fee, and died, his Heir of full Age ; and all that
was found by Office, and it was refolved, u¢ fupra, That
no Livery or Ouffer le main thould be fued in that Cafe;
but the Doubt in the Cafe at Bar was, Becaufe that Henrp
the Feoffor had a Reverfion in Fee, which defcended to
the faid William his eldeft Son,

@
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10 CO. 115, 117,
s Co. 2.

Part 106, 108,

/

32 Co. 129

Fage [52]

Part XIIE

(22) The Cafe of the Ad-

miyalty.

Trin. Anno 7 Jac. 1.

BILL was preferred in the Star-chamber againfh

Sir Richard Hawkins, Vice-admiral of the County
of Dewvon 3 and it charged, that one William Hull and
others were notorious Pirates upon the High Seas, and
fhewed in certain, what Piracy they had committed: The
{aid Sir Richard Hawkzns knowing the fame, did them re-
ceive, abet and comfort within the Body of the County,
and for Bribes and Rewards fuffered them to be dif-
charged. And what Offence that was, the Court referred
to the Confideratian of the two Chief Juftices and the
Chief Baron, who heard Counfel of both Sides divers
Days at Serjeants Inn.

And firft, it was by them refolved, that by the Com-
mon Law the Admirals ought not to meddle with any
Thing done within the Realm, but only with Things
done upon the Sea ; and that appeareth fully by * the
Statute of 13 R. 2. c4p. 5. by which it appeareth, that
{fuch was the Common Law in the Time of King Ed-
ward the Third, and therewith agreeth the Statute
of 2 Hen. 4. cap. 11. and the Statute of 15 Hen. 4.
cap. 13. That becaufe the Admirals and their Depu-
ties incroach to themfelves divers JurifdiGions and
Franchifes more than they ought to have, Be it ena&-
ed, That all Contra&ts, Pleas and Complaints, and all
other Things arifing within the Bodies of the Coun-
ties as well by Land as by Water, as alfo of Wreck
of the Sea, the Admiral Court thall not have any
Conufance, Power, or Jurifdiction, . Neverthelefs of

-the Death ¢f 2 Man, and of Mayhem done in great

Ships; being in the main Stream of great Rivers, on-
ly below the Bridges nigh to the Sea, and not in o-
- ' o ~ 7 thex
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ther Places of the fame Rivers; and to arreft Ships
in the great Flotes for the great Voyage of the King
and of his Realm: And by the Statute of 2 Hen. 5.
¢ap. 6. the Admirals of the King of Exgland have
done and ufed reafonably, according to the antient Law
and Cuftom, upon the main Sea. See the Statute of
5 Eliz. cap. 5. And all this appeareth to be by the
Common Law ; and with that agreeth Stamford fol. g1.
And if a Man be killed or flain within the Arms of
the Sea, where a.Man may fee from the one Part of
the Land to the other, the Coronet thall enquire of
it, and not the Admiral, becaufe that the Country may
well know it: And he voucheth 8 F4. 2. Coron. 399.
fo faith Stamford, the fame proves that by the Com-
mon Law before the Statute of 2 H 4. cap. 11. the
Admiral fhall not have Jurifdi¢tion unlefs upon the High
Sea. See Plo. Com. 37.6, If the Marfhal holdeth Plea out
of the Verge, of the Admiral within the Body of the
County, the fame is void. See 2 R.3.12. 30 H. 6. 6,
by Pri fot. B :
2. It was refolved, That the faid Statutes are to be
intended of a Power to hold Plea, and not of a Pow-
er to award Execution, fezl. De Furifditlione tenendi
placiti 5 non de Furifditlione exequendz : For notwith-
fanding the faid Statutes, the Judge of the Admi-
ralty may do Execution within the Body of the
County; "and therefore in 19 Hen. 6. 7. the Cafe was,
W. 1. at Southwark affirmed a Plaint of Trefpals in
the Court of Admiralty before the Steward of the
Earl of Huntingdon againft 7. B. of a Trefpafs done
upon the High Sea, upon which iffued a Citation to
cite the faid J. B. to appear before the Steward a-
forefaid at the common Day then next enfuing, di-
reGted to P. who ferved the faid Citation ; at which
‘Day the faid 7. B. made Defalt : And the Ufage of
the Court is, that if the Defendant maketh Defaule,
he fhall be amerced by the Difcretion of the Stew-
ard, to the Ufe of the Plaintiff : The which 7. B.
for his Default aforefaid, was amerced to twenty Marks ;
whereupon Command was made to the faid P2 as
Minifter of the Court aforefaid, to take the Goods
of the faid F. B. to make Agreement with the be-
forefaid W. T. by Force of which he for the faid twenty
Marks took five Cows, and an hundred Sheep, in Execu-
tion for the Money aforefaid, in the County of Leiceffer.
And there it is holden by Newron, and the whole Court,
‘that the Statutes reftrain the Power of the Court of Adnlﬁ-
~ ralty
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ralty to hold Plea of a Thing done within the Body of the
County, but they do not reftrain the Execution of the
fame Court to be ferved upon the Land : For it may be that
the Party hath not any Thing upon the Sea, and then itis
Reafon to have it upon the Land : And if fuch a Defen~
dant have nothing wherewithal to make Agreement, they
of the Court have Power to take the Body of fuch a Defen-
dant upon the Land in Execution.
Page (53] * In which Cafe thefe Points were obferved:
1. Although that the Court of Admiralty is not 2 Court
of Record, becau’e they proceed there according to the
Civil Law, (fee Brook Error 77. acc.) yet by Cuftom of
the Court they may amerce the Defendant for his Defaunlt
by their Difcretion,
2. That they may make Execution for the fame of the
Goods of the Defendant iz corpore Comitatus : And if he
hath not Goods, then they may arreft the Body of the De-
fendant within the Body of the County.
See this Point But the great Queftion between them was, If 2 Man
refolved 8 Eliz. committed Piracy upon the Sea and one knowing thereof]
i),;'fnr, nerSY™ receiveth and comforteth the Defendant within the Body
isomiced out, - of the County ; if the Admiral and other the Commiffion~
Books T % ers, by Force of the A& of 28 H. 8. cap.16. may proceed
by Indi@ment and Convi&ion againft the Receiver and
Abettor, inafmuch as the Offence of the Acceflary hath his
‘Beginning within the Body of the County ?
And it was refolved by them, that fuch a Receiver and
Abettor by the Common Law could not be indi¢ted or con-
vi&ed, becaufe that the Common Law cannot take Conu~
fance of the original Offence, becaufe that is done out of
the Jurifdi&tion of the Common Law : And by Confequence,
where the Common Law cannot punifh the Principal, the
{ame fhall not punifh any one as Acceflary to fuch a Princi-
pal.  And therefore Coke Chief Juftice reported to them a
Cafe which was in Suffolk in Anno 28 Eliz. where Butler
and others upon the Sea, next to the Town of Layfloft in
Suffolk, robbed divers of the Queen’s Subjects, and fpoiled
them of their Goods, which Goods they brought into
Norfolk ; and there they were apprehended, and there
brought before me, then a Juftice of the Peace within the
fame County, whom I examined; and in the End they
confefled a cruel and barbarous Piracy, and that thofe
Goods which then they had with them, were Part of the
Goods which they. had robbed from the Queen’s Subje&ts
upon the High Sea: And I was of Opinion, that in that
Cafe it could not be Felony punifhable by the Common
.Law, becaufe that the original A&, (fril.) the Taking of

them
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them was not any Offence whereof the Common Law tiz Note, The Ade
keth Knowledge ; and by Confequence, the Bringing of -Mirals Jurit-

. . didion is fouud=
them into a County could not make the faine Felony pu- ed on’the Lex

nifhable by our Law : And it is not like, where one fteal. Xegiz, whereby

y . ~ N R the Kmg is
eth Goods in one County, and brings them into another, ‘bound  De-

there he may be indicted of Felony in any of the Counties, fdgapd Proced
becaufe that the original A& was Felony, whereof the Sea, &c. and
Common Law taketh Knowledge: And yet notwithftand- ﬂ}(’,;byl_‘fvf,c"m‘
ipg I committed them to the Gaol, until the Coming of the. which to thac
Juftices of Affifes. And at the next Affifes the Opinion of F0d £3¢ him
Wray Chiet Juftice, and Periam Juftice of Ailife, was, that Power acSca
forafmuch as the Common Law doth not take Notice of }_";‘;,“d‘;‘;,,‘ﬁ‘ihe,c.
the original Offence, the Bringing of the Goods ftoln upon fore all the
the Sea intoa County, did not make the fame punithable 58;?;253‘3?&}.
at the Common Law: And thereupon they were commit- Rally the King’s
ted to Sir Robert Southwell, then Vice-Admiral of the Demefhns.

faid Counties: And this in Efte& agrees with Lacys Cafe,
which fee in my Reports cited in Bingham's Cafe in the 2d
Regyort: 93. and in Conflable’s Cafe. 3 Reports 107.

ee that Piracy was Felony, the Book of 40" 4//. 25. by

Sthard. where a Norman Mafter or Capt. of a Ship, together
with fome Englifbman, robbed the King’s Subjetts upon the
Seas ; where he faith, that it was Felony in the Norman
Captain, and Treafon in the Englifbmen his Companions:
And the Reafon of the faid Cafe was, becaufe the Normans
were not then under the Obedience and Allegiance of the
King* of England (for King Fobn loft Normandy) and for
‘that Caufe Piracy was but Felony in the Norman ; bat in
the Englifb, who were under the Obedience and Allegiance
of the King of England, the fame was adjudged Treafon,
which is to be underflood of Petit Treafon, which was
High Treafon before: And therefore in that Cafc, the
Pirate being apprehended, the Norman Captain was hanged,
and the Englifbmen were hanged and drawn, as appear-
eth by the fame Book. See Stamford 10. -

And fome obje&ed, and were of Opinion, That Treafons
done out of the Realm might have been here determined
by the Common Law ; but truly the fame could not be pu-
nifhable, but only by the Civil Law before the Admiral,
or by A& of Parliament, as all Foreign Treafons and Felo-
nies were by the Common Law: And therefore where it
is declared by the Statute of 25 E. 3. That Adherenceto @,
the Enemies of the King within Fugland, or elfewhere,
is Treafon, the fame fhall be tried by the Common
Law: But where it is done out of the Realm, the Of-
fender {hould not be attainted but by Parliament, until the
Statute of 35 FH.8. e4p. 2. although that therg are Opini-

ons

Page [54]
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ons in fome Books to the contrary. See § R. 2, Quare
Impedit, &e.

[Note, All Crimes are local, and muft be tried where
committed, See Rep. Q. 4.¢. o]

(23) Pettus and Godfalve's
CASE.

Trin. 7 Jacobi 1.

In the Common Pleas.

IN a Fine levied Trinity Term, Anno quinto of this
King, between Jobz Petsus, Efq; Plaintiff, and Ro-
ger Godfalve and others, Deforcients of the Manor of
Cafire, with the Appurtenances, ¢fc. in the County of Nor-
Fine, Proclama- fy/k, where in the third Proclamation upon the Foot of the

4 Co- 42. fame Fine the faid Proclamation is'faid to have been made
See s Co.2.  jn the fixth Year of the King that now is, which ought
Part 28, 39, 43, : :

445 and 45 to have been Anno quinto of the King: And whereas up-
#Co.157% 0 on the Foot of the fame Fine, the fourth Proclamation is

altogether left out ; but becaufe upon the View of the Pro-
clamations upon Dorfs, upon the Record, & Note fisis
ejufdem Termini fer Fafficiaries, remaining with the Chi-
rographer, and the Book of the faid Chirographer, in
which the faid Proclamations were firft entered, ir appear-
eth, that the faid Proclamations were rightly and duly
made, therefore it was adjudged, that the Errors or De-
fe@s aforefaid thould be amended, and made to agree as
well with the Proclamation upon Record of the {2id Fine,
and Entry of the faid Book, as with the other Proclama-
vions in Dorfs fuper pedes altorum finium of the fame Term:

And this was done upon the Motion of Haughton, Ser-
jeant at Law.

€24) Svum E‘S's
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(24) SAM MESs Cafe.
Mich. 7 Jac. 1.

In the Court of Wards.

Ohn Sammes being feifed of Grany Mead by Copy of Ufes. .
j Court-Roll of the Manor of Tollefbam the Great, of 33, 'S 105
which Sir Thomas Beckingham was Lord, and held the fame 1a0- _ _°
of the King by Knights Sexvice iz capite; Six Thomas by 3o 2_’ 78
his Deed. indented, dated the 22d of December, in the 7.50 13

* firft Year of King Fames, made between him of the one Page [55.]

ide ant. g0, §1.

Part, and the faid Jobn Sammes and George Sammes Son 1‘;&5, Vide ant.
and Heir apparent of the faid Jobn of the other Part, did 48,50 54
bargain, fell, grant, enfeoff, releafe, and confirm.ynto the
faid Fobn Sammes the faid Mead called Grany Mead, to
have and to hold the f3id Mead unto the f3id Fohn
Sammes and George Sammes, and thejr Heirs and Afligns,
to the only Ufe and Behoof of the faid Fohz Sammes and
George Sammes, their Heirs and Afligns for ever: And by
the fame Indenture Sit Thowas did covenant with Fehs
and George, to make further Affurance to Fohz and George,
and theix Heirs, to the Ufe of them and their Heirs, an
Livery and Seifin was made and deljvered, according to
the true Intent of the fajd - Indentyres, “of the within
mentioned Premiffes to the Ufes within mentioned.
Fobn Sammes the Father dieth, George Sammes his Son wardmip

and Heir being within Age, the Queflion was, Whether
George Sammes thould be in Ward to the King or no?
And in this Cafe three Points were refolyed :

1. Forafmuch as George was not named in the Premiffes, Habendumy
he cannot take by the Habendum ; and the Livery made
according to the Intent of the Indenture, doth not give
.any Thing to George, becaufe the Indenture as to him is
woid : But although the Feofiment be good only to Fobe
and his Heirs, yet the Ufe limited to the Ufe of Fobz
and George, and their Heirs, és goods | -

2a
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2. If the Eftate had been conveyed to %2 and his
Heirs by the Releafe and Confirmation, as it well may be
to a Tenant by Cepy of Court-Roll, the Ufe limited to
them is good: For upon a Releafe which creates an E-
fiate, a Ule may be limited, or a Rent referved withopt
Queftion; but upon a Releafe or Confirmation, which
enures by Way of Miuer le droit, an Ufe cannot be limi-
ted, or 2 Rent referved.

But the Third was of greater Doubt, if in this Cafe the
Father and Son were Joint-Tenants, or Tenants in Com-
mon? For it was objefied, when the Father is only en-
feoffed to the only Ufe of him and his Son, and their Heirs
in the.Per, that in this Cafe, they fhall be Tenants in
Common. By the Feoffment the Father is in by the Com-
mon Law in the Per, and then the Limitation of the Ufe
to him and his Son, and to- their Heirs, cannot diveft the
Eftate, which was véfted in him by the Common Law,
out of him, and veft the Eftate in him in the Paff by Force
of the Statute, according to the Limitation of the Ufe ;
And therefore, as to one Moiety, the Father fhall be in
by Force of the Feoffiment in the Per, and the Son, as to
the other Moiety, fhall be in by Force of the Statute, ac-

i Xﬁ ¢éording to the Limitation of the Ufe in the Pyff, and by

Pege [56.]

" Confequence ‘they fhall be Tenants in Common. But it

was anfwered and relolved, That they were Joint-Tenants,

and that thé Son in the Cafe at Bar fhould have the faid .
Grange by the Survivor : For if at the Common Law A.

had been enfeoffed to the Ufe of him and B. and their

Heirs, although that he was only feifed of the Land, the

Ule was jointly to A.and B. For a Ufe fhall not be fuf-

pended or extin@ by a fole Seifin, or Joint Seifin of the

Land: And therefore if 4. and B. be enfeoffed to the

Ufe of 4. and his Heirs, and 4. dieth, the entire Ufe

fhall defcend o his Heir: Asitappearsin 13 H. 7. 6. in

Stoner’s Cafe: And by the Statute of 27 H, 8. cap. 10. of
Ufes, it appeareth, That when feveral Perfons are feifed

to the Ufe of any of them, that the Eftate fhall be execu-

ted according to the Ufe.

And as to that which was faid, That the Fftate of the
Land which the Father hath in the Land, as to the Moiery
of the Ufe which he himfelf * hath, fhall not be divefi-
ed out of him: To that it was anfwered and refolved,
That that fhall well be: For if a Min maketh a Feoffment
in Fee to one, to the Ufe of him and the Heirs of his Bo-
dy; in this Cafe, for the Benefit of the lffue, the Statute
according to the Limitation of the Ufes, divefts the Eftate
yefled in him by the Common Law, and executes the fame

n
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. ‘
in himfelf by Force of the Statute; and yet the fame is
out of the Words of the Statute of 27 H.8. which are,
Where any Perfon, ¢z fland or be feifed, ¢fc. to the Ufe
of any other Perfon; and here he is feifed to the Ule of
himfelf: And the other Claufe is, Where divers and many
Perfons, ¢fc. be jointly feifed, chc. to the Ule of any of
them, . ard in this Cafe A. is fole feifed : But the Stat.
of 17 H.8. hath been always beneficially expounded, to fa-
tisfy the Intention of the Parties, which is the DireGion
of the Ule according to the Rule of the Law. So if a Man,

feifed of Lands in Fee-fimple, by Deed covenants with an-

other, that he and his Heirs will fland feifed of the fame
Land, to the Ufe of himfelf and the Heirs ot his Body, or
unto the Ufe ot himfelf for Life, the Remainder over in
Fee; in that Cafe, by the Operation of the Statute, the
Eftate which he hath at the Common Law is divefled,
and a new Eftate vefted in himfelf, according to the Li-
mitation of the Ufe. And it is to be known, that an Ufe
of Land (which is but a Pernancy of the Profits) is no new
Thing, but Part of that which the Owner of the Land had
And therefore, if Tenant in Borough Englifb, or a Man
leifed of the Part of his Mother, maketh a Feoffment to
another withont Confideration, the younger Son in the one
Cafe, and the Heir on the Part of the Mothet on the other,
fhall have the Ufe, as they thould have the Land itfelf, if
no Feoffment had been made: As it is holden in 5 F. 4.7.
See 4 && § Phil. @ Mar. Dyer 163. So if a Man maketh
a Feoffment unto the Ufe of another in Tail, and afterwards
to the Ufe of his right Heirs, the Feoffor hath the Rever-
fion of the Land in him; for if the Donee dieth without
Ifue, the Law giveth the Ufe, which was Part of the
Land to him: And fo it was refolved, Zrinity, 31 Eiiz.
between Fenwick and Milford in the King’s Bench.  So in
28 H.8. Dyer 11. the Lord Roffe’s Cafe: A Man feifed of
one Acre by Priority, and of another Acre by Pofteriority,
and make a Feoffment in Fee of both to his Ufe: And ig
was adjudged, that although both pafs at one Inftant, yet
the Law fhall make a Priority of the Ufes, as if it were of
the Land itfelf : Which proves, that the Ufe is not any
new Thing, for then there fhould be no Priority in the

Cafe. See 13 H.7.%. by Butler.
‘- Soin the Cafe at Bar, The Ufe limited to the Feoffee
and another, is not any new Thing, but the Pernancy of
the old Profits of the Land, which well may be limited to
the Feoffee and another jointly: But if the Ufe had been
only limited to the Feoffee and his Heirs, there, becaufe
there is not any Limitation to another Perfon, aec i fw'.
G2 enlty

See the Duke of
Norfolk’s Cafe
in 3 Chanc. Ca.
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Jemii, necin fusuro, he thall be in by Force of the Feoff-
ment. _
And it was refolved, That Joint-Tenants might be fei=
{ed to an Ufe, although that they come to it at feveral
Times: As, if 2 Man maketh a Feoffment in Fee to the
Ufe of hinifelf, and to fucha Wo’rdan, which heé thill afeer
marty, for Term of their Eives, or in Tail, or in Fee; in
this Cafe, if after he marrieth a Wife, the fhall take jourie-
1y with himi, although that they rake the Ufe ar feveral
Times, for they derive the Ufe out of the fimie Fountain
and Freehold, f. the fiff Feoffrient. See 17 El. Dyer 340.
So if a Diffeifin be had to the Ufe of two, and one of ‘em’
agreeth at ohe Time, and the other at another Titie, they
fhall * be Joint-Tenants; bur otherwife it is of Eftates
which pafs by the Common Law: And therefore, if a
Grant be made by Deed to one Man for Term for Life,
the Remainder to the Right Heirs of 4. and B, in Fee,
and 4. hath Iffue and dieth, and afterwards B. hath lfiue’
and dieth, and then the Temant for Life diéth; in that
Cafe the Heirs of 4. and B, are not 1!csint-Téxﬁmv:S, rior
fhall join in a Sci’ Fac' to execute the Fine, 24 E, 4. Join-
der in Aftion 10. becaufe that altho’ the Remainder be
limited by one Fine, and by Joint Words, yet becaufe
that by the Death of 4 the Remainder as to the Moiety,
vefled in his Heir, and by the Death of B. the other
Moiety vefted in his Heir at feveral Times, they cannot
be Joint-Tenants : But in the Cafe of a Ufe, the Huos-
band taketh all the Ufe in the mean Time; and when
he marrieth, the Wife takes it by Force of the Feoffment
and the Limitation of the Ufe jointly with him, fo
there is not any Fra&ion and feveral vefting by Parcels,
as in the other Cafe, and fuch is tHe Difference. See 18 E. 3.
28, And upon the whole Matter it was refolved, That be-
caulé in the principal Cafe the Father and Son were Joint=
Tenants by the original Purchafe, that the Son having the
Y.and by Survivor, fhould not b# in Ward : And accqrds
ingly it was fo decreed. ‘

2 (25) Collins
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(25 ) Collins and Hard-
ing’s Cafe.

Pafch. 39Eliz. Rot, 2330

In the King’s Bench,

T HE Cafe hetween Collins and Hording wasy A Mag Rentaoc-
2 feifed of Lands in Fee, and alfo of Lands by Copy of sec3 Co. 24
Coyrt-Roll in Fee, according to the Cuftom of the Manor, 485374,
made ooe entire Demife of the Lands in Fee¢, and of the 5,6, ss.
Lands holden by Copy according to the Cuftom,, to Har-$ 322
“ding for Years, rendering ope entire Rent: And afterwards 8 Co. 7.
the Leffor furrendered the Copyhold Land ro the Ufe of 2% %5s.
Collins and his Heirs: And at another Time granted by
Deed the Reverfion of the Freehold Lands to Colins in
Fee, and Hurding attorned ; and afterwards for the Rent
behind, Collins érought an A&ion of Debt for the whole
Rent: And it was objected, That the Refervation of the
Rent was an entire Contrac, and by the A& of the Leflee
the {ame cannot be apportioned : And therefore if one des
mifeth three Acres, rendering 3s. Rent, and afterwards
bargaineth and felleth, by Deed indented and inrolled, the
Reverfion of one Acre, the whole Rent is gone, becaufe
that the Contra& is entire and cannot be fevered by the
A& of the Leffor: Alfo the Leflee by that fhall be Subject
to two Fealties, where he was fubje&t but to ane before.

As to thefe Points, it was anfwered and refolved, That
the Contra& was not entire, but that the fame by the A&
of the Leflor, and the Affent of the Leflee, might be di-
vided and fevered : For the Rent is incident to the Revers
fion, and the Reverfion is feverable, and by Confequence
the Rent allo: For acceffarium fequitur naswam fui prine
tipalis, and that cannot be fevered or divided by the Affent
of the Leflee, or exprefs Attornment, ar implied by Force
of an A& of Parliament, to which every one is a Party as
‘by Force of the Statute of Inrolments, or of Ufes, &c. And
as to the two Fealties, to that the Leflee fhall be fubject,
although that the Rent fhall be extin& : For Fealty is by

‘ G 3 Necef»



Psge [5%.]

Modus Decinte
Antca 125 375
18, &¢.

De Modo Decimandi. ParT XIIk

Neceflity of Law incident to the Reverfion, and to every
Part of it; but the Rent fhall be divided gro raté portio-
nis : And fo it was adjudged.

* And it was alfo adjudged, That altho’ Collins cometh
to the Reverfion by feveral Conveyances, and at feyeral
Times, yet he might bring an A&ion of Debt for the whole
Rent. Hil. 43 Eliz. Rot. 243. Weft and Laffel's Cafe: A
Man made a Leafe for Years of certain Lands, and after-
wards devifeth the Reverfion of two Parts to one, he fhall
have two Parts of the Rent ; and he may have an A&ion
of Debt for the fame, and have Judgment to recover, Hill.
42 Eliz. Rot. 108. in the Common Pleas, Ewes and Myyle’s
Cafe: The Devifee of the Reverfion of Part fhall avow for
Part of the Rent, and fuch Avowry fhall be good and
maintainable,

Note well thefe Cafes and Judgments, for they are given
upon great Reafon and Confideration, for otherwife great’
Inconvenience would enfue, if by Severance of Part of the
Reverfion, the entire Rent fhould be loft: And the Opi-
nion reported by Serjeant Bendloes, in Hill.6. and 7 E. 6.
to the contrary, n:hil vales (feil. ) That the Rent in fuch
Cafe thould be loft, becaufe that no Contra@® can be ap-
portioned, which is not Law : For, 1. A Rent referved
upon a Leafe for Years is more than a Contra&, for it is a
Rent-fervice. 2. It is incident to the Reverfion which is
feverable. 3. Upon Recovery of Part in Wafte, or upon
Entrv in Part for a Forfeiture, or upon Surrender of Part,
the Rent is apportionable.

(26) De Modo Decimandi.

CTE; It was adjudged 19 Eliz. in the King’s

Bench, That where one obtained a Prohibition
upon Prefcription De Modo Decimandi, by Payment of a
certain Sum of Money at a certain Day ; upon which
Iifue was taken, and the Jury found the Afodus Deci-
mandi by Payment of the faid Sum, but that it had
been paid at another Day: And the Cafe was well
debated, and at the laft it was refolved , That no
Confulration fhould be granted ; for although that the
Day of Payment be miftaken, yet it appeareth to the
Court, that no Tithes in Kind were due, for which the

2 Suit



Part. XL Ejeffment de duabus partibus, ¢,

Suit was in the Spiritual Court: And the Trial of the Cus
ftom De Modo Decimands belongeth to the Common Law,
and 2 Confultation fhall not be granted where the Spiri=
tual Court hath not Jurifdiction of the Caufe: Tanfield,
Chief Baron, hath the Repott of this Cafe,

(27) Eyedfment de dua-
bus partibus, &.

Mich. 7 Jac. 1.

'IN an Ejellione Firme, the Writ and Declaration were
of two Parts of certain Lands in Hether [zt and Windbam
in Norfolt, and doth not fay in two Parts, in three Parts

to be divided ; and yet it was good as well in the Declara- g

tion as in the Writ: For without Queftion the Writ is
good, de duabus pariibus, generally, and fo is the Regifter.
See 4 E. 3. 162. 2E.3.31. 2A4[.1. 10A4f.12, 10E. 3
sii. 11 Afl.21. 11 E. 3. Bre.478. 9 H.6. 36. 17 E.4. 46,
19 E. 3. Bre. 244. And upon all the faid Books it apﬁear,
eth, that by the Intendment and Confiruttion of  the Law,
when any Parts are demanded without fhewing in how
many Parts the whole is divided, that there rémains but
one Part not divided: As if two Parts are demanded,
there remains a third Part; and when three Parts are di-
vided, there remains a fourth Part, &, But when any
Démand is of other Parts ih other Form, there he ought
to thew the fame Specially: As if one demandeth three
Parts of * five Parts, or four Parts of the fix, &r. And
according to this Difference it was fo refolved "in Four-
den’s Cafe in the King’s Bench: And accordingly judg-
ment was given in this Term in the Cafe at Bar, .

G 4 (28) Mur-

See 3 Co. 155 450
4 Co. 26, yb.
9 Co.775 78
10 Co. 46.
11 Co.35, $53
Co
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ParT XIII

(28) Mvu TTONS Cafe.
" Mich. 7 Jac. 1.

In the Common Pleas.

Shander, AN A&ion upon the Cafe was brought againft Mutten;
sDanv 95, o £ X for calling of the Plaintiff, Sorcerer and Inchanter,
2 ot g, WhoO pleaded Noz Guilty ; and it was found againft him to
208, 29%. the Damages of 6 d. And it was holden by the whole Court
1Lenassr376 in the Common Pleas, that no Ation lieth for the faid
Hiob. 537, 155, Words: For Sortilegium eff rei futuri per fortes-exploratio 2
26 oo Et Sortilegus fve Sortilegifa eft qui per fortes futwra pre-
2 Cro. 205,233, nunciat, Inchantry eff werbis aut rebus adjunttis 4hquid

236 1062399 prater naturam molzri : 'Whereof the Poeth faith,
£33 560, - ‘

Carminibus Circes foczes matavit Uly/fis.

“See 45 E. 3. 17. One was taken in Southwark "with the
Head and Vifage of a dead Man, and with a Book of
‘Sorcery ‘in his Mail: And he was brought into the
King’s'Bench before Knevet Juftice, but no Indictment
was framed againft him: For which the Clerks made
‘him fwear, that he fhould never after commit any Sorce=
ry; and he was fent to Prifon : And the Head and the
Book were burned at Tuhil, at the Charges of the
Prifoner. And ‘the ancient Law was, as it appeareth
by Briston, that thofe who were attainted of ‘Sorcery
were burned : But the Law is not fuch at this Day ;
but he who is convifted of fuch Impofture and Deceit
fhall be fined and imprifoned. And it was faid, that
it '‘was adjudged, That if one calleth another Witch,
that an Altion will not lie, for it is too-general: "Er
dicitur Latine Venefica : But if one faith, She is a
Witch, and hath bewitched fuch a one to Death, an
Agtion upon the Cafe lieth, if in Truth he be dead. Con-
juration is derived of thefe Words, Cor and juro : Et pro-
prie dicitur quando multi in alicujus pernicium qurant: And
tn the Statute of § Eliz, cap. 16. it is taken for Invocation

of



Part XIIL  Sir Allen Percy’s Cafe. |
of any evil and wicked Spirits, 7 e. ¢ff conjurare verbis cons
ceptis alios malos ¢ iniquos fpiritus 5 the fame is made Fe-
lony : Bat Witcheraft, Trichantment, Chatm or Sorcery, is
‘mot Felony, if by them any Perfon bé not killed ar dieth.
So that Conjuration eff verbis conceptis comp‘el‘la‘re malos €&
tniquos [pirizus aliquod facere vel dicere,'@c. Buta Witch,
‘who works any Thing by dny evil Spirit, doth riot mdke
any Conjuration or Invocation by anypowerful Nameés of
‘the Devil, but the wicked Spirit comes to her familiarly,
and therefore -it is called a Familiar: But if a Man be
called a Conjurer, or a Whtch, he fhall not have any Ac-
tion upon the Cafe, unlefs that he faith, That he is a Con-
jurer of the Devil, or of any Evil or Wicked Spirit: Or,
that one is 2 Witch, and that he hith ‘bewitched any one
'to Death, as is before faid. ,

And note, That the firft Statdte which was made againft
‘Conjuration, Witchcraft, Sorcery and Inchantment, was
the A& of 33 H. 8. ¢.8. and by it they were made Felony

_in certain Cafes {pectal, .but that A& was repealed by the
‘Statute of 1 E. 6. cap.12. and. it feems all the former Sta-
tutes againft Witcheraft are now ‘repealed.

(29) Sir Allen Percy’s Cafe.

* Mich. 7 Jac. 1.  Pyge Lo
In the Cours of Wards.

VIR Fobn Fitz and Bridget his Wife, being Tenants for Waltein cutting
S Lif¢ of a Tenement called Ramfbums, the Remainder se s o pa.
to Sir Jobn Fitz in Tail, the Remainder to Bridget ‘in 4 Co 6,67,
Tail, the Reverfion to Sir Jobn and hisHeirs: Sir Jobn §co.2.
and Bridget his Wife, ‘byIndenture demifed the faid Te- Pagie. .
nement to Wm. Sprey for divers Years yet to come, ex- g, A% .
cept all Trees of Timber, Oak and Athe, and Liberty to
carry them away, rendering Rent; and afterwards Sir
“Fobn died, having Iffue Mury his Daughter, now the
ife of Sir Allen Percy,Knt. and afterwards the faid W,
Sprey demifed the fame Tenement to Sir Allen for 7 Years:
"The Queftion was, Whether Sir Allen, having theimmediate
‘Inheritance in the Right of his Wife, expe&tant upon the

Eftate
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Sir Allen Percy’s Cafe. ParT XIIL

Eftate for the Life of Bridget, and alfo having the Poffef-
fion by the faid Demife, might cut down thé¢ Timber-
Trees, Oaks, and Afhes: And it was obje&ed; that he
might well do it : For it was refolved in Saunders’s Cafe,
in the fifth Part of my Reports, fo/, 12, That if Léffee for
Years, or for Life, affigns over his Term or Eflate unto
another, excepting the Mines, or the Trees, or the Clay,
¢&c. that the Exception is void, becaufe that he cannot ex-
cept that which he cannot lawfully take, and which doth
not belong unto him by the Law. Bit it was anfwered
and refolved by the two Chief Jufticés, and the Chief Ba-
ron, That in the Cafe at Bar, the Exception was good
without Queftion, becaufe that he who hath the Inheri-
tance, joins in the Leafe with the Leffee for Life. And it
was further refolved, That if Tenant for Life leafeth for
Years, excepting the Timber-Trees, the fame is lawfully
and wifely done: For otherwife, if the Leflee or Aflignee
cutteth down the Trees, the Tenant for Life fhould be
punithed in Wafte, and fhould not have any Remedy a-

ainft the Leflee for Years: And alfo if he deniifetlr the
%,and without Exception, he who hath the immediite E-
flate of Inheritance, by the Affent of the Leflee, may cut
down all the Timber-Trees, which when the Term ended,
all fhould be wafted, and then the Tenant for Life thould
ot have the Boots which the Law giveth him, nor the
Pawnage and other Profits of the faid Trees, which he law-
fully might take : But when Tenant for Life upon his
Leafe excepteth the Trees, if they be cut down by the
Leflor, the Leflee or Affignee fhall have an A&ion of Tref-
pafs, Quare vi & armis, and fhall recover Damages ac-
cording to his Lofs.

And this Cafe not like the faid Cafe of Saunders,
which was affirmed to be good Law ; for there the Leflee
affigned over his whole Intereft, and therefore could not
except the Mines, Trees, and Clay, @c, which he had
not but as Things annexed to the Land : And therefore he
could not have them when he had parted with his whole
Intereft, nor he could not take them either for Reparations
or otherwife: But when Tenant for Life leafeth for Years,
except the Timber-Trees, the fame remaineth yet annexed
to his Freehold, and he may command the Leffeec to take
them for neceflary Reparations of the Houfes. And in the
faid Cafe of Saunders, a Judgment is cited between Fyffcr
and Miles * Plaintiffs, and Spencer and Bouwrd Defendants,
That where Leflee for Years affigns over his Term, except
the T'rees, that Wafte in fuch Cafe fhall be brought againft
the Aflignee, but in this Cafe without Queftion Wafte

‘ ' lieth



PAarT XIII. HuLMEs Cofe

lieth againft the Tenant for Life, and fo there is a Dif-
ference, .

" i,

(30) HuLmEes Cafe.
Mich. 7 Jac. 1.

Inn the Court 'of W ards.

TH E King (in the Right of his Dutchy of Lancafler) Traverte of
Lord: Richard Hulme (feifed of the Manor of Male JFce. .
in the County of Lancaffer, holden of the King as of his AR
Dutchy by Knights Service) Mefne: And Rob. Male (feifed ,‘7‘%‘(’)'8‘;4 a5
of Lands in Male, holden of the Mefne as of his faid Manor § Co. 163,
by Knights Service) Tenant. Rich. Hulme died ; after whofe
Death, 31 H. 8. it was found, that he died feifed of the faid
Mefialty, and that the fame defcended to Edweard his Son
and Heir wichin Age, and found the Tenure aforefaid, &c.
And during the Time that he was within Age, Rob. Male
the Tenant died ; after which, zzno 35 H.8. it was found
by Office, That Robers Muale died feifed of the faid Te-
nancy peravail, and that the fame defcended to Richard
his Son and Heir within Age, and that the faid Tenancy
was holden of the King, as of his faid Dutchy, by Knights
Service; whereas in T'ruth the fame was holden of Ed-
ward Hulme, then in Ward of the King, as of his Mefnalty
For whicli the King feifed the Ward of the Heir of the
Tenant, And afterwards, anno quarto Jacobz Regis that
now is, after the Death of Richurd Male, who was lineal
Heir of the faid Robert Male, by another Office it was
found, That the faid Richard died feifed of the faid Te-
nancy, and held the fame of the King, as of his Dutchy,
by Knights Service, his Heir within Age: Whereupon
Richard Hulme, Coufin and Heir of the faid Richard
Hiulme, had preferred a Bill to be admitted to his Traverfe
of the faid Office found in 4 Fac. Regis : And the Queftion
was, Whether the Office found in 35 H.8. be any Eftop-
pel to the faid Hulme, to traverfe the faid laft Office ? Or
if that the faid Hulme fhould be driven firft to traverfe
the Office of 35°H.8.
And
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Co.Litt. 77.a.

Co. Litt. 226, 4:

| HuLMmE’s Cafe. PArT XIIL
~ And it was obje@ted, That he ought firft to traverfe the
Office of 35 H.8. a5 in the firft Cafe of 26 E. 3. 65, That
if two Fines be levied of Lands in antient Demelne, the
I.ord of whom the Land is bolden ought to bave a Wit
of Deceit to reverfe the firft Fine ; and in that the fecond
Fine fhall not be a Bar: And that the firft Office fhall
ftand as long as the fame remains in Force,

To which it was anfwered and fefolved by the two Chief
Juftices and the Chief Baron, and the Court 6f Wards, That
the finding of an Office is not aiiy Eftoppel, for that is but
an Enque{% of Office, and the Pasty grieved fliall have a
Traverfe to it, as it hath been confefled, and therefore
without Queftion the fame is no Eftoppel ; but when an

- Office is found falfly, that Land is holden of the King by

Knights Service zn capite, or of the King himfelf in So»
cage, if the Heir fueth a general Livery, now it is holden
in 46 E. 3. 12. by Mowbray and Perfey, that he fhall not
after add, that the Land is not holden of the * King ; but
there is not any Eftoppel to the Heir himfelf who fueth the
Livery, and fhall not conclude his Heir: For {o faith Mow-
bray imfelf exprefly in 44 Af. pl. 35. That an Fftoppel
by fuing of Livery thall efiop only the Heir himfelf during
his Life : And in 1 H. 4. 6. 5. there the Cafe is put of ex-
prefs Confeffion and Suing of Livery by the Iffue in Tail
upon a falfe Office: And there it is holden, that the Jurors
upon a new Diem claufit extremum, after the Death of
fuch fpecial Heir, are at large, according to their Cons
fcience, to find that the Land is not holden, & for they
are fworn ad weritatem dicendwm : And there Finding is
called weredittum, quafi diflum wveritaiis ; which Reafon
alfo fhall ferve, when the Heir in Fee-fimple fueth Livery
upon a falfe Office, and the Jurors after his Death ought to
find according to the Truth: So it is faid 33 H.6.7. by
Laizon, that if two Sifters be found Heirs, whereof the
one is a Baftard, if they join in a Suit of Livery, the which
joineth with the Baftard in the Livery, fhall not alledge
%aﬂardy in the other : But there is no Béok that faith, that
the Eftoppel fhall endure longer than during his Life : And
when Livery is fued by a fpecial Heir, the Force and Ef-
fet of the Livery is executed and deterriined by his
Death, and by that the Eftoppel is.expired with the Death
of the Heir ; but that is to be intended of a general Li-
very : But a fpecial Livery ihall not conclude one : But as
it is exprefled, the Words of a general Livery are ; when
the Heir is found of full Age:" Rex Efchacori, ¢ic. Scias
quod cepimus homagium J. filli ¢ haredis B. defuntli de
omnibus terris & tenementzs que idems B, Pater tuus tenuit

’ de
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de mobis in capite, die quo obiit, & ¢i terras €& tencment’
illa reddidimus, ideo 13bi pracipimus, &c. And when the
Heir was in Ward, at his full Age, the Writ of Livery fhall
fa)i,. Rex, @e. Quia J. filius & bares B, defunili qui de
nobis lenuwit in_capite atatem fuam coram te  [ufficienter
probavit, &c. Cepersmus bomagium ipfus J. de ommibus
terris 0 tenementss, qua 1dem B, Pater fuus temuit de mobis
e capite die quo obist, ¢5 ei terras ¢ tenement’ illa reddin
dimus, € ideo tibz precipimus, ut fupra, ¢rc. Which
Whrit is the Suit of the Heir, and therefore although that
all the Words of the Writ are the Words of the King, as
all the Writs of the King are ; and although that the Li~
very be general, de omnibus terris €& tenementis de quibus
B. pater J. tenmt de nobis in capite die quo obizt, without
dire&t Afirmation that any Manor in particular is holden is
capite, and notwithftanding that the fame 1s not at the Pro-
fecution of the King’s Writ, and no Judgment upon it; yet
becaufe the general Livery 1s founded upon the Office, and
by the Office it was found, That divers Lands or Tene-
ments were holden of the King 2z capite, for this Caufe
the Suing of the Writ fhall conclude the Heir only which
fueth the Livery, and after his Death the Jurors in 2 new
Writ of Diem claufit extremum, are at large, as before is
faid. And if that Jury find falfly in a Tenure of the King
alfo; the Lord of whom the Land is holden may traverfe
that Office: Or if Land be holden of the King, ¢°c, in
Socage, the Heir may traverfe the laft Office, for by that
he is grieved only ;5 and he fhall not be driven to traverfe
the firft Office: And when the Father fueth Livery, and
dieth, the Conclufion is executed and paft, as before is faid.
And note, that there is a {pecial Livery, but that proceeds
of the Grace of the King, and is not the Suit of the Heir,
and the King may grant ir either at full Age, before #z4z¢
probanda, e, or to the Heir within Age, as it appeareth
in 21 E. 3. 40. And that is general, and fhall not compre-
hend any Tenure, as the general Livery doth, and there-
fore it is not any * Eftoppel without Queftion, And at the
Common Law, a {pecial Livery might have been granted
before any Office found ; But now by the Statute of 33 H.8,

cap. 22, it is provided; That no Perfon or Perfons, having

Lands or Tenements above the yearly Value of 20/, thall
have or fue any Livery, before Inquifition or Office found,
before the Efcheator or other Commiffion: But by an ex-
prefs Claufe in the fame A&, Livery may be made of the
Lands and Tenements comprifed or rot comprifed in fuch
Office ; fo that if Office be found of any Parcel, it is {uffi-

gient; And if the Land in the Office doth exceed 20/, th;ﬂ
i & the
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the Heir may fue a general Livery after Office thereof
found, as is aforefaid :” But if the Land doth not exceeed
5 /. by the Year, then a _general Livery may be fued with-
out Oftice by Warrant of the Mafter of the Wards, &c. See
23 Eliz. Dyer 177, That the Queen ex debito Juffuie is
not bound at this Day, after the faid A& of 33 Hen. 8. to
grant a fpecial Livery ; but it is at her Ele&ion to grant a
fpecial Livery, or to drive the Heir to a general Livery.

It was alfo refolved in this Cafe, That the Office of
35 Hen. 8. was not traverfable, for his own Traverfe fhall
prove, that the King had Caufe to have Wardfhip by Rea-
fon of Ward : And when the King cometh to the Pofleffion
by a falfe Office, or other Means, upon a Pretence of
Right, where in Truth he hath no Right, if it appeareth
that the King hath any other Right or Intereft to have the
Land there, none fhall traverfe the Office or Title of the
King, becaufe that the Judgment in the Traverfe is, Ideo
confideratum eff, quod manus Domini Regis a poffeffione
amoveantur, ¢'c. Which ought not to be, when it appear-
eth to the Court, that the King hath Right or Intereft to
have the Land, and to hold the fame accordingly., See
4 Hen. 4. fol. 33, in the Earl of Kent’s Cafe, &,

|

(31) PARLIAMENT.

- Mich. 7 Jac. 1.

cee Hale of Par- O TE; the Privilege, Order, or Coftom of Parlia-

liaments 159, ment, either of the Upper Houfe, or of the Houfe

198 8C oiee- of Commons, belongs to the Determination or Decifion

tion 268 10289. only of the Court of Parliament: And this appeareth by
S-efarfl 1, &6 o notable Precedents.n

The one at the Parliament holden in the 27th Year of

King Henry the Sixth, there was a Controverfy moved in

the Upper Houfe between the Earls of Arundel ind of De-

vonfhire, for their Seats, Places, and Preheminences of the

fame, to be had in the King’s Prefence, as well in the

High Court of Parliament, as in his Councils, and elfe-

where: The King, by the Advice of the Lords Spiritual

and Temporal, committed the fame-to certain Lords of

Parliament, who for that they had no Leifure to examine

the
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the fame, it pleafed the King, by the Advice of the Lords
at his Parliament, 2z#0 27 of his Reign, That the Judges
of the Land fhould hear, fée, and examine the Title, ¢7c.
and to report what they conceive herein: The Judges
made Report as followeth ; That this Matter, (viz. of Ho-
nour and Precedency between the two Earls, Lords of
Parliament) was a Matter of Parliament, and belongs to
the King’s Highnefs, and the Lords Spiritual and Tempo-
ral in Parliament, by them to be decided and determined;
yet being thereto fo commanded, they fhewed what they
found upon Examination, and their Opinions thereupon.
Another Parliament in 31 H. 6. which Parliament began
the 6th * of March, and after it had continued fome Time,
it was prorogued until the 14th of February: And after-
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wards in Michalmas Term, anno 31 Hen. 6. Thomas Thorp, see Bohun’s

the Speaker of the Commons Houfe, at the Suit of the

Parliamentary
Debares 276,

Duke of Buckingham, was condemned in the Exchequer in 277

1000/, Damages for a Trefpals done to him: The 14th
of February, the Commons moved in the Upper Houfe,
That their Speaker might be fet at Liberty, to exercife
his Place : The Lords refer this Cafe to the Judges ; and
Fortefcue and Prifot, the two Chief Juftices, in the Name

of all the Judges, after fad Confideration and mature De-

liberation had amongft them, anfwered and faid, That
they ought not to anfwer to this Queftion, for it hath not
been ufed aforetime, That the Juftices fhould in any wife
determine the Privilege of this High Court 'of Parliament ;
for it is fo high and mighty in its Nature, that it ma
make Laws ; and that, that is Law, it may make no La

y Lucas R. 412.
W Lex Parliam.

And the Determination and Knowledge of that Privilege cap- 2 & 3, &

belongeth to the Lords of the Parliament, and not to the
Juftices: But as for Proceedings in the lower Courts in
fuch Cafes, they delivered their Opinions. And in 12 E. 4.
2. in Sir Fobn Paffon’s Cafe, it is holden, that every Court
fhall determine and decide the Privileges and Cuftoms of
the fame Court, @re.

.

pea (32) Heyward



Star~-Chamber .
Jurifdigtion, &¢.
See 12 Co, 84,

90, -
4 Inft. 6o.

ParT XL

(32) Heyward and Sir John
Whitbroke's Cafe.
. Hill 7 Jac. I
b the Star-Chamber.

‘N the Cafe between 'ngdrd and Sir Jobn Whithroke in,
& the Star-Chamber, the Defendant was convicted of di-
vers Mifdemeanors, 4nd Fine and Imprifonment impofed

“upon him, and Damages to the Plaintiff : And it was mo-

ved that a {pecial Procefs might be made out of that Court
to levy the faid Damages upop the Goods and Lands of
the Deferidant: And it was referred to the two Chief Ju-
ftices, whether any fuch Procefs might be made ? Who this.
Term moved the Cafe to the Chief Baron,” and to the
other J u‘dge_s and Barons; and it was unanimoufly refolved
by them, That no fuch Procefs could or ought to be made,
neither for the Damages nor for the Cofts given to the
Plaintiff: For the Court hath not any Power or JurifdiGion
to do it, but only t6 keep the Defendant in Prifon until he

pay them, For, for the Fine due to the King, the Couit,
‘of Star-Chamber caninot make forth any Procefs for levying
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of the {ame, bur they eftreat the fame into the Exchequer,
which hath Power by the Law to write forth Procefs to the
Sheriff to levy the fame. But if a Man be convi&ed in
the Star-Chamber for Forgery upon the Statute of 5 Eliz,
that in that Cafe, for the double Cofts and Damagcs, an
Englifb Writ fhall be ‘made, direted to the Sherﬁf, e,
reciting the Convi&tion, and the Statute for levying of
the faid Cofts and Damages of the Goods and Chattels, and
Profits of the Lands of the Defendant, and to bring in the
Money into the Court of Star-Chamber, and the Writ thall
be fealed with the Great Seal, and the Teft of the King:
For the Statare of 5 Eliz. hath given Jurifdi&ion to the
Court of Star-Chamber, and Power to give Judgment (a-
mongft other Things) of the Cofts and Damages, which
being given by Force of the faid A& of Parliament, by
Confequence * rhe Court by the A& hath Power to grant
Execution ; Quis guando aliquid conceditur, i omnia con-
cedz videntur per que devenitur 4d illud.  And it was re.

o 77 Aolved,
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folved, That the Giving of the Damages to the Plaintiff
was begun of Jate Times: And although that one or two
Precedents were fhewed againft this Refolution, they be-
ing againft the Law, the Judges had not any Regard to
them. The like Refolution was in the Cafe of Langdale
in that Court, )

See 12 Co. 58,

(33) Morfe and Webb's
| C 48§ E.

Hill. 7 Jacobi 1.

In the Common Pleas.

IN a Replevin brought by Fohn Morfe againft Robert ,

Webb of the Taking of two Oxen the laft Day of No- Efﬁfi:g?;g"

vember in the third Year of the Reign of the King that traverfed.

now is, in 2 Place called the Downfield in Luddingion in § ol Sor ™™

the County of Worcefler: The Defendant, as Bailiff to 9 Co-33t036

William Sherington, Gent. made Conufance, becaufe that Fonnd Ty e

the Place where, is an Acre of Land which is the Freehold : ﬁ’lod- 74

of the faid William Sherington, and for Damage-feafants, ; salk, 170,

¢e. In Bar of which Avowry the Plaintiff faid, That the "

faid Acre of Land is Parcel of Downfield, and that he him-

felf, at the Time, and before the Taking, ¢#c. was and

yet is feifed of two Yard-Lands, with the Appurtenances,

in Luddingson aforefaid : And that he, and all thofe whofe

Ffate he hath in the faid two Yards of Land, Time out of

Mind, @c. have ufed to have Common of Pafture per t0-

tum contentum of the faid Place called the Downficld,

whereof, ¢, for four Beafts called Rother-Beafls, and

two Beafts called Horfe-Beafts, and for fixty Sheep, at cer-

tain Times and Seafons of the Year, as to the faid two

Yard-Lands, with the Appurtenances appertaining: And

that he put in the faid two QOxen to ufe his Common, &,

And the Defendant did maintain his Avowry,and traverfed

the Prefcription, upon which the Parties were at Iffue, and

the Jury gave a Special Verdi&t, That before the Taking,

one Rickard Morfe, Father of the faid Fobn Morfe, and

now Phintiff, whofe Heir he is, was feifed of the faid

two Yard-Lands, and that thﬁi faid Rickard Morfe, &c. hid
the
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the Common of Pafture for the faid Cattle, per totum con-
tentum of the faid Downfield, in Manner and Form as be-
fore is alledged; and fo feifed, the faid Richard Morfe,
in the twentieth Year of Queen Elizabeth, demifed to Wi/=
Ham Thomas and Fobn Fifber divers Parcels of the faid two
.Yard-Lands, to which, ¢re vz, the four Buts of Arable,
with the Common and Intercommon to the fame belonging,
for the Term of four hundred Years; by Force of which
- the faid William Thomas and Fobn Fifker entred, and were
poffeffed : And the faid Richard fo feifed, died thereof
feifed ; by which the faid two Yard-Landsin Poffeflionand
Reverfion defcended to the faid Fohn Aor fe the now Plain-
tiff: And if upon the whole Matter, the faid Fobn Morfe
now hath, and at the Time of the Taking, &. had €om-
mon of Pafture, &c. for four Beafts called Rother-Beafts,
and two Beafts called Horfe-Beafts, and for fixty Sheep,
¢éc. as to the faid two Yards of Land, with the Appurte=
nances belonging, in Law or not, the Jury prayed the Ad-
vice of the Court: ,
Note, That this Plea began Trin. § Facobz, Rot. 14c5.
Page [66]  Andupon ¥ Argument at the Bar, and at the Bench, it was

éff,‘_kéf;% refolved by the whole Court, that it ought to be found
570 > againft the Defendant, who had traverfed the Prefcription:

For altho’ that all the two Yard-Lands had been demifed
- for Years, yet the Prefcription made by the Plaintiff is true;
: for he is feifed in his Demefne as of Fee of the Frechold
of the two Yards of Land, to which, ¢«. And without
Queftion the Inheritance and Freehold of the Common, af-
ter the Years determined, is appendant to the faid two
Yard-Lands ; and therefore clearly the Iffue is to be found
againit the Defendant : But if he would take Advantage of
the Matter in Law, he ought (confefling the Common) to
have pleaded the faid Leafe; but when he traverfeth the
Prefcription, he cannot give the fame in Evidence.
» Cro. 253. 2. It was refolved, That if the faid Leafe had been
tro.ELsto.  pleaded, that the Common, during the Leafe for Years, is
tiot fufpended or difcharged ; for each of them fhall have
Common rateable, and in fuch Manner, that the Land in
which, ¢rc. fhall not be furcharged: And if {o fmall a
- Parcel be demifed, which will not keep one Ox, nor a Sheep,
then the whole Common fhall remain with the Leffor, fo
always as the Land in which, be not furcharged.
3. It was refolv’d, That Common appendantunto Land,
1s as much asto fay, Common for Cattle levant and couchant
) upon the Land in which, ¢rc. So that by the Severance
of Part of the Land to which, @, no Prejudice can come
to the Terretenant in which, & .
2 4. See
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4. See the Cafe of . in the fourth Part of my g{iﬂ“ﬂd‘- R
Reports, fo....was affirmed for good Law: And there is 3 Cro.s574. )
no Difference; when the Prefcription is for Cattle Jevant Q 4 Co-12, 318
and couchant, and when for a certain Number of Cattle
Jevant and couchant: Bur when the Prefcription is for
Common appurtenant to Land without, {alledging that it
is for Cattle levant and couchant) there a certain Number
of the Cattle ought to be expreffed, which are intended
by the Law to be levant and couchant.

(3 4) HU ghes and CTOW»-a
ther’s Cafe.

Hill. 7 Jac. 1.
In the Common Pleas,

IN a Replevin between Robert Hughes Plaintiff, and Ri> reafess

X chard Crowther Defendant, which began Trin. 6 Fu- ]G0 155
tobzy Rot. 2220. The Cafe was, That Charles Fox was s Co-s,26:
feifed of fix Actes of Meadow in Bedffon, in the County ¢ % %3
of Salop, in Fee, and 10 Oftob. 9 Eliz, leafed the farie 1 Medsisz) |
to Charles Hibbens and Arthur Hibbens for fixty Years, if

the aforefaid Charles Hibbens and Aribur Hibbens fliould
fo long live, and afrerwards Charles died ; and if the Leafe
determine by his Death, was the Queflion; and it was ad-
judged, That by his Death the Leafe was determined ;
for the Life of 2 Man is meer collateral unto the Eftaté
for Years: Otherwife it is, if a Leafe be made to one
for the Lives of 7. § and F.N. there the Freehold
doth not determine by the Death of one of them, for the
Reafons and Caufes given in the Cafe of Brauduel, in the
fifth Part of my Reports, fol. 9. Which Cafs was affirmed

Yo be good Law by the whole Coutt,
H 2 (35 Heydon
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Peg£;673 * (35> HCYdOH ‘dﬂd,
Smith’s Cafe.

Pafch. 8 Jacobi 1.

In the Common Pleas.

© Manor Caftoms,

S, ¥YIchard Hepdon brought an A&ion of Trefpafs agdinft

Sor o6 R Michael gmith amdig others, of Breaking o% his Clofe
; Bl 4';‘2;‘499' called the Moor in Ugley in the County of Effex, the 25th
8 Co- 63 Day of Fune in the fifth Year of the King, & quandam
IRV A" arborem “fuam ad valensiam 40s. ibidem n(z_/.fer crefeen.
E. 16 Jucczderunt : 'The Defendants faid, that the Clofe is, and
LLeon: 238, . ‘at the Time of the Trefpafs was the Freehold of Sir Jobz
See Rep.Q 4 Leventhrop, Knight, ¢&c; and that the faid Oak was a
2. Timber-Tree of the Growth of thirty Years and more,and
juftifies the cutting down of the Tree by his Command-
ment : The Plaintiff replieth and faith, That the faid
Clofe, and 2 Houfe and twenty-eight Acres of Land in Uz-
ley, are Copyhold, and Parcel of the faid Manor of Ugley,
@c. of which Manor Edward Leventbrop, Efquire, Father
of the faid Sir Johr Levemtbrop, was feifed in Fee, and
granted the faid Houfe, Lands and Clofe to the faid R:-
chard Heydon and his Heirs by the Rod, at the Will of the
Lord, according to the Cuftom of the faid Manor: And
that within the faid Manor there is fuch a Cuftom, Quod
quiltbet tenens Cuflomar. ejufdem Maneriz fibiy ¢ baredis
bus fuis, ad voluntatem Domini, ¢c. @ toto tempore fus
pradilto vfus fuit, & confucvit ad ejus libitum amputare
ramos omnimodarum arborum, called Pollengers, or Hufe
bords, fuper terris ¢ tenem. [fuis Cuftomar. crefcen. pro
ligno combufiibili, ad \ike lzbitum fuum applicand. ¢ in pras
dito Meffvagio comburend. and alfo cut down and take at
speeonlaga their Pleafure all Manner of Trees called Pollengers or
e Huibords, and all other Timber-Trees, E[uper ejufdem Cuflns
marats fas crefeen, for the Reparation of their Houfes built

upon the faid Lands and ~cuftomary Tenements ; and alfo

for Ploughbote and Cartbote, and that all Trees called

Pollengers or Hufbords, and all other Trees at the Time of

the Trefpafs aforefaid, or hitherto growing upon the afore-

2 faid
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faid Lands and Tenements cuftomary of the faid Richerd
Heydon, were not fufficient, nor did ferve for the neceflary
Ufes aforefaid: And that the faid Richard Heydon, from
the Time of the faid Grant made unto him, had maintain-
ed and preferved all Trees, @c. growing upon the faid
Lands and Tenements to him granted : And that after the
Death of the faid £dward Leventhorp, the faid Manor de-
fcended to the faid Sir John Leventhorp : And that at the
Time of the Trefpafs the aforefaid Mefluage of the faid
Richard Heydon was in Decay, ¢& egebat neceffariis repa-
vatinibus in Maremto ejufiem. Upon which the Defen-
dant did demur in Law.
And this Cafe was oftentimes argued at the Bar: And
now this Term it was argued at the Bench by the Juftices:
And in this Cafe thefe Points were refolved.
1. That the firft Part of the Cuftom was abfurd and re-
pugnant, fril. Quod quilibet tenens Cuflomarii ejufdem Ma-
nerit babens & tenens aliquas * terras feu tenementa Cuffons’, Page [68]
&c. ufus fuit amputare ramos omnimodarum arborum, ve- Moor 4o, oa,
cat’ Pollengers, &e, pro ligno combuflibili, Ge. in predico 393,55 1
Meffuagio comburend’ (which ought to be in the Mefluage § Co. 6.
of the Plaintiff, for no other Mefluage is mention’d before) * S#ik- 368
which is abfurd and repugnant, That every cuftomary Te-
nant fhould burn his Fuel in the Plaintiff’s Houfe: But
that Branch of the Cuftom doth not extend unto this Cafe:
For the laft Part of the Cuftom, which concerneth the
Cutting down of the Trees, concerns the Point in Quef-
tion ; and fo the firft Part of the Cuftom is not material.
It was objected, That the Pleading, that the Meffuage
of the Plaintiff was in Decay, & egebat neceffariis repa-
rationibus in maremio ejufdem, was too general: For the
Plaintiff ought to have thewed in particular, in what the
Mefluage was in Decay: As the Book is in 10 E. 4. 3. He
who jufitifieth for Houfebote, ¢, ought to fhew that the
Houfe hath Caufe to be repaired, ¢c.
To which it was anfwered by Coke Chief Juftice, That
the faid Book proveth, the Pleading in the Cafe at Bar was
certain enough, [il. Quid Meffuagium prad egchat necef-
fariis reparatiomsbus in maremio, without lhewing the
precife Certainty : And therewith agrees 7 H. 6. 38. and
34 H. 6. 17,
2. It was alfo anfwered and refolv’d, That in this Cafe
without Queftion it needs not to alledge more Certainty, for
here the Copyholder,according to theCuftom, doth not take.
it, but the Lord of the Manor doth cut down the Tree, and
carrieth it away where the reft was not fufficient, and fo
preventeth the Copyholder of his Benefit, and therefore he
T T Hg needetly
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sicedeth not to fhew any Decay at all, but only for ine
creafing of the Damages, for the Lord doth the Wrong
when he cutteth down the Tree which fhould ferve for
Reparations when need {houid be. '

3. Tt was refolved, That of Common Right, asa Thing
incident to the Grant, the Copyholder may takeas Houfe-
bote, Hedgbste and Ploughbote upon his Copyhold : Quiz
concefflo uno coiceduntur omnia fine guilus id confiftere non
poteft 2 Et quando aliguis aliquid concedit, concedcre vide-
tur ¢ id fine quo res ipfa effe non poreft : And therewith
agreeth ¢ H. 4. Wafle 59. But the fame may be reftrain-
ed by Cuflom, feil. That the Copyholder thall not take
it, unlefs by Afignment of the Lord or his Bailiff, ¢z

4. It was refolved, That the Lord cannot take all the
Timber-Trees, but he ought to leave fufficient for the
Reparation of the cuftomary Houfes, and for Ploughbote,
€. for otherwife great Depopulation will follow; fezls
Ruin of the Houfes, and Decay of Tillage and Hufbandry.
And it is to be underflood; That Bate being an antient
Saxon Word, hath two Significations ; the one compenjatio
ecriminis, as Frithbote, which is as much as to fay, to be
difcharged from giving amends for the Breach of the Peace;

. Manbote, to be difcharged of Amends for the Death of
S Man: And fecondly, in the later Signification, ( fezl.) for

Reparation, as was Bridgbote, Burghbote, Cafilebote, Park-
bote, @c.” feil. Reparation of z Bridge, of a Borough, of a
Caftle, of a Park, ¢&r. And it is to be known, that Bose
and Effovers are all one : Effewers are derived of this
French Word, Eflover, 1. c. fovere; i.e. to keep warm, to
cherifh, to fuftain, to defend: And there are four Kinds
of Effevers, ([cil.) ardendi, arandi, confruendi, & clau-
dendr. (fil,) Firebote, Houfebote, Ploughbote, and Hedg-
bote. . . o

5.1t was refolved, That the Copyholder fhall have a ge-
neral A&ion of Trefpafs againft the Lord, Quare claufum

Yige (693 fregity, € arborem™ fvam, ¢ic. fuccidst ; for Cuftom hath

fixed 1t to his Eftate againft the Lord : And the Copyhol-
der in this Cafe hath as great an Intereft in the Timber-
Trees, as he hath in his Mefluage which he holdeth by
Copy ; And if the Lord breaketh or deftroyeth the Houfe,
without Queflion the Copyholder fhall have an A&ion of
Trefpafs againft his Lord, Unare Domwm fregit, and by
the fame Reafon for the Timber-Trees which are annex’d
to the Land, and which he may take for the Reparation
of his Copyhold Mefluage; and without which the Mef-
fuage cannot fland.  Trin. 40 Elzz. Rot. 37. in the King’s

Bench;
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Bench, between Stebbing and Grofvener, the Cuftom of the:
Manor of Netherball in the County of Suffolk was, that
every Copyholder might lop the Pollengers upon his Copy-
hold gro ligno combuffibiliy ¢c. And the Lord of the Ma- Cro.BL 6550
nor cut down the Pollengers, being upon the Plaintiff’s ,Gf,ﬂll’&'ﬁ,
Copyhold, upon which he brought his A&ion upon the Cafe, 2 Browal. 225
becaufe that the Lops of the T'rees in fuch Cafe did belong
to the Copyholder, and they were taken by the Lord. See
Taylor’s Cafe, in the fourth Part of my Reports 30 and 31.
and fee 5 H. 4. 2. Guardian in Knight-Service, who hath
Cuffodiam terre, fhall have an Acion of Trefpafs for cut-
ting down the Trees againft the Heir who hath the Inhe-
ritance. Vide 2 H. 4. 12. A Copyholder brought an Ac-
tion of Trelpafs, Guare claufwn fregit, & arbores fuccidit :
And fee 2 E.4.15. A Servant who is commanded to carry
Goods to fuch a Place, fhall have an A&ion of Trefpafs
or Appeal. 1 H.6.4. 7 H. 4.15, 19 H. 6. 34. 11 H. 4.
28. 1If after taking the Goods, the Owner hath his Goods
again, yet he fhall have a general A&ion of Trefpafs,
and upon the Evidence the Damages thall be mitigated :
So is the better Opinion in 11 H. 4. 23. That he who.
hath a fpecial Property of the Goods at a certain Time,
thall havea general Action of Trefpafs againft him who hath
the general Property, and upon the Evidence Damages
fhall be mitigated ; but clearly, the Bailee, or he who
hath a fpecial Property, fhall have a general AGion of
Trefpafs againft ¢ Stranger, and fhall recover all in Da-
mages, becaufe that he is chargeable over. See 21 H.7.
14. b. ace. And it is holden in 4 H. 7. 3. That Tenant,
at Sufferance fhall have an A&ion of Trefpafs in Refpect of
the Poffeflion, and if the Defendant plead Not guilty, but
he cannot make Title, 30 H. 6. Trefpafs 10. 15, H. 7. 2.
the King, who hath the Profits of the Land by Outlawry,
fhall have an A&ion of Trefpafs, or take Goods Damage-
feafants. 35 H. 6. 24. 30 H. 6. Trefp. 10, &¢c. Temantat
Will thall have an A&ion of Trelpafs, 21 H.7. 15. and
11 H, 4. 23. If a Man bail Goods which are taken out of-
his Poffeffion, if the Bailee recover in Trefpafs, the fame
thall be a good Bar to the Bailee, 5 H.4. 2. Ina Writ
of Wafte brought againft Tenant for Life, and afligned
the Wafle in cutting down of T'rees ; the Defendant plead-
ed in Bar, that the Plaintiff himfelf cut them: And Culpe-
per, the Serjeant of the Plaintiff, objeted againft it, thac
it fhould be no Plea, becaufe the Defendant had not any.
Thing in the Freehold, no more than a meer Stranger ;
and if’ a Stranger had cut down the fame T'rees, he fhould
be chargeable in the Wafte.

H 4 Alfo
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Allo in this Cafe, we fhould be at a Mifchief if we
fhould not recover againft him ; for if at another Time he
bringeth an A&ion of Trefpafs againtt us, he fhall recover
Damages againft us for the Cutting, 7d ¢ff, for the Value
of the Trees : And yet it was holden by the Court, that
the fame was a good Bar: And it was faid by the Court
that the Plaintiff was not at any Mifchief in this Cafe:

Paze [70] For inafmuch as the Defendant* fhall have Advantage
= now to difcharge himfelf of Wafte againft the Plaintiff, up-
on this Matter he fhall be barred for ever of his A&ion of
Trefpafs, fril. to recover the Value of Trees, which was
the Mifchief objetted by Culgeper : But without Queftion
he fhall have an A&ion of Trefpafs, Quare claufum fregit,
for the Entry of the Leffor, and for the Cutting of the
Trees, but he fhall not recover the Value of the Trees, be-
caufe he is not chargeable over, tut for the fpecial Lofs
which he hath, fel. for the Lofs of the Pawnage, and of’
the Shadow of the Trees, &'c. See Furz. Trefpals ultimo,
in the Abridgment: And afrerwards, the fame Term,
}t;ggmenr was given on the principal Cafe for the Plain-
til,

(36) Parifp-Clark.
Pafih. 8 Jac. 1.

In the Common Pleas. |

Sco oislon's THE Parithioners of St. Alphage in Canterbury, by Cu-
R L flom, ought to chufe the Pasrifh-Clark, whom they.
sRoll.zz.  chufe accordingly : The Parfon of the Parifh, by Golour
?:7‘,' :;anog% _ of a new Canon made at the Convocation in the  Year
Sec Firzib. 1¢5, Of the King that now is (which is not of Force to
366 and 272 10 rake away any Cuftom) drew the Clark before Doctor
‘ Newman, Official of the Archbifhop of Canterbury, to de-

prive him, upon the Point of the Right of Ele&ion, and

for other Caufes; and upon that it was moved at the Bar

to have a Prohibition: And upon the Hearing of Do&or

prohificion,  NVewman himfelf, and his Counfel, a Prohibition was grante-
ed by the whole Court, becaule the Party chofen is a

meex
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meer temporal Man, and the Means of chufing of him,

Jeil. the Cuftom, is meer Temporal, fo as the Official , .. ¢ o Bec
cannot deprive him ; but upon Occafion the Parithioners 17, 18, 41, &c.
might difplace him ; and this Office is like to the Office h
of a Church-warden, who, although they be chofen for two
Years, yet for Caufe they (the Parifbioners) may difplace
them, as it is holden in 26 H.8.5. And altho’ that the Exe-
cution of the Office concerneth Divine Service, yet the Of-
fice itfelf is meer Temporal. See 3 E. 3. Anmuity 30. He who

is Clark of a Parilh is removeable by the Parifhioners. See

18 E. 3. 27. A Gift in Tail was made of the Serjeanty

or Clarkihip of the Church of Lzncoln, and there adjudg’d,
that the Office is Temporal, and thall not be tried in the
Ecclefiaftical Court, but in the King’s Court: And it is

to be known, that the Deprivation of a Man of a tempo-

ral Office or Place, is a temporal Thing, upon which no §§°
Appeal lieth by the Statute of 25 H. 8. but an Affife, as **
in 4 Eliz. Dyer 209. The Prefident of Magdalen-College

in Oxford was deprived by the Bifhop of Wincheffer their
Vifitor ; he fhall not have an Appeal to the Delegates, for
the Deprivation is Temporal, and not Spiritual; but he
may have an Affife: And therewith agreeth the Book of

8 Af. Siracfe’s Cafe : But if a Dean of a Cathedral Church,

of the Patronage of the King, be deprived before the
Commiffioners of the King, he may Appeal to the Dele-
gates within the faid A& of 25 H.8. For a Deanery is a
Spiritual Promotion, and not Temporal: And before the
faid A&, in fuch Cafe, the Appeal was to Rome imme-
diately. '

Skinnee 468
?93 %Ce. i

¥ ( 3 7) Prichard and ?eum
HawKkins's Cafe.

Mich. 5 Jac. Rot. 3c.
In the King’s Bench.

Ohn Prichard brought an A&ion upon the Cafe againft siapder. A
Robert Hawkins for flanderons Words publithed the Sse 1 bany. 1o,
. . - Ple 6y 12, & 14y
faft Day of Auguft in the third Year of the King, 107,108,
vize That Prickard, which fevverth Miftrefi Slelley, did 29 140 it
I ‘ murder T



Slander. |
Anrea §9.

See 1 Danv. 113
Pl 14,165 17
117, pl 41,43,
119« pl. 50,
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murder Soan Adams Child, ( Quandam Ifabellam Alams
modo defunt?t filiam c:gjufdam Fobannis Adams, of William-
Jfire in the County ot Glouceffer, innuendo) upon which a
Writ of Error was brought in the Exchequer.Chamber,
upon a-Judgment given for Prachard in the King’s Bench :
And the Judgment was reverfed in Eafer-Term, 7 Jacobs,
becaufe it doth not appear, that [fzbel was dead at the:
Time of the Speaking the Words, for tunc defuntt ought
to have becn in the Place of moda defunét, -

(38) Difon and Beft-
ney's Cafe.

Pafech. 8 Jacobi I.

In the King's Bench.

Tf {Um}‘;hrey Difon faid of Nicholas Beftney, utter Bar-
i refter and Counfellor of Gray's-Inn, Thou a Bar-
refter ¢ T)il{au' art no Barrefler, thou art a Barretor 5 thou
wert put from the Bary and thow daveft not fhew thy felf
there. Thou ffudy Law$ Thon baff as much Wit as 2 Daw.

- Upon Not guilty pleaded, the Jury found for the Plain-

tiff, and affefled Damages to 23/. upon which Judgment
was given : And in a Writ of Error in the Exchequer-
Chamber, the Judgment was afirmed.

(39) Smith
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(3 9) ‘Smith and Hill's
| CASE

Pafch. 8 Jacobi. 1,

In the King’s Bench.

Oah Smith brought an A&ion of Affault and Battery ¢,
againft Vl;;zlter Hill in the King’s Benchl, which began Return alb.

Pafch. 7 Facobi, Rot."175, upon Not guilty pleaded, a pir, 3oor 2.
Ve{'di& axzi Judgment we?s forpthe Plain%iﬁ', amr:lP 1071/, af- fg:é?-t&;z
fefled for Damages and Cofts.  In a Writ of Error brought ®**
in the Exchequer-Chamber, the Error was affigned in the
Venire facias, which was certified by Writ of Certzorari
And upon the Writ,no Return was made upon the Back of
the Writ, (which is call’d Returnum album ;) and for that
Caufe, this Esffer-Term the Judgment was reverfed.

“

*(40) WEsTCoTs Cafe, =12
Trin. 7 Jacobi 1.

In the Court of Wards.

I T was foand by a Writ of Diem clanft extremum, afrer giem cvaufie

the Death of Rgger Weflcot, That the faid Roger, the extremum,

Day that he died, was feifed of and in the Moiety of the Z;f‘csoam 4

Manor of Trewalliard in his Demefn as of Fee, and of fuch 12 Co. 102

bis Eftate died thereof feifed: And thar the Moiety of the

faid Manor, Azno 19 E. 3. was holden of the then Prince of

Wales, as of his Caftle of Trematon, Parcel of his Dutchy of

Cornwall, by Knights-Service, as it appeareth by a certain

Exemplification of Trematon for the fame Prince, made

9 Masiiy 19 E. 3. And the Words of the Extent, were
Williclmus
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Willielnus de Torr tenet duo feoda & dimid, militis apud
Pick, Strikleffomb, & Trewalliard, per fervitiums militare,
& reddit inde per Annum 8d. And it was refolved by the
two Chief Juftices, and the Chief Baron, That the Office

Yide ant. 48, 50. concerning the Tenure was infufficient and void, becaufe

‘Antes 410
8 Co, 368-

that the Verdi& of a Jury ought to be full and dire&,
and not with a grout pate, for by that the whole Force of
the Verdi& relieth only upon the Extent, which if it be
falfe, he who is grieved fhall have noRemedy by any Tra-
verfe ; for they have not found the Tenure indefinite
which might be traverfed, but with a prour pazer, which
makes the Office in that Point infufficient, and upon that
a Meolius inquirendum fhall iffue forth : And therewith
agreeth F. M. B. 255. that a Melzus inquirendum fhall be.
awarded in fuch a Cafe, o i '

THE
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T HE
T A B L L
A.
ACTIONS of Claim to be brought within five Years;
Page 21

Ads of Parliament are Parcel of the Law, erg0 to be judg’d
by the Judges of the Law. 4
A&s; None may take upon him any A&, @' but who

hath Knowledge in the fame. 12
Admiral, his Power, how far it extends. 51,52
Aid to the King, who to pay it. 26, 27, 28

For what. , 29, 30

Made certain, and when to be paid. 25
Apples, not contained within the Words of Stat. §E. 6.

14. againft Ingroffers. 18, 19
Avowry where it fhall be good and maintainable. 53

B’
Benevolence. 29
Bote, a Saxon Word, the Signification whereof varioug
6
Bote and Eftovers fignify all one Thing. ibid.

Brewer is within the A& of 5 El, 4. for that none may
keep a common Brewhoufe, unlefs formerly Apprentice,

11,12

Bridges, Rivers, Sewers, ¢5c. who ought to repair them,
and how compellable to it. 33
Burgage-Tenure, what it is. 27

C

Canon Ecclef. againft the King’s Prerogative, the Common
Law, ¢c. ipfo fallo void. 47
Canterbury, Archbithop thereof cannot cite one out of his
own Diocefe, and the Reafon thereof, 5,6,7,8

' o Commifs



The T A BL E., Part XIII!
Commiffion, ngh Commiffioners their Power, and to
whom extendable, Pzzge 10, 47
Common of Pafture who fhall have it, and who fhall be
debarred, and why. : 66
Common dw1ded fhall be rateable, fo that the Land in
which, ¢ fhall not be furcharged. ibid.
Confultations granted . . 45
Copyhold, where a Copyholder may deny to pay hxs
Fine.
Copyholders ‘may of Common Right take Houfe—bote
Hedge-bote, and Plough-bote, upon his Copyhold
68

Shall have an A&ion againft his Lord for cutting down
Timber-Trees.
Cuftoms, what Cufloms fhall be good, and when; 5 and
what not. 13
Cuftoms, where the King’s Court fhall be oufted of Junf-

d1&10n in Mode Decimandi, and where not. 18
Cuftoms and Prefcriptions to be tried by the Cemmoni
Law. 49
Damages treble, where to be fued for. 24

4

Decimandr Modus, what it is, and by whom to be tried.
37, 38, 39, 40

Plea of AModus Decimandi, where good and where not. 43
Dower, how a Wife may- ‘be barred of het Dower, and for

what. ig, 2o 21,22
Where fhe fhall be endowed, and when. 20, 22, 23
E.

Error Writ of Error fo annihilates a Record as if it had
never been. ., 20
What fhall be recovered therem 21, 22

Error, where amended, and where not. 4.

Error, what is fufficient to Tenew a Judgment, or con-
firm 1t. 71

Eftoppel what, and the Force thereof. 62

Executor, Summons and Severancé lieth in “any Sait
brought as Executors. 32

Extortion. See Page 24,

F.

Fees, what Fees may be taken for Proving a Will, and

Extorrion therein how punifhable. 24, ‘.5,_26

Fine
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Fine reafonable in Copyhold muft havea fet Time for Pay-

ment. . Puge 2
It muft be reafonable, and not exceflive, 2, 3,4
_ By whom to be adjudged. 3
What is a reafonable Fine, and what not. abid.
Foreftallers. See Ingroffers.
Forgery what, and how punifhable 24, 35
Heir, Entry of the Heir where lawful 49
L . .
Ingroflers, @c. 18
Jointenants and Tenants in Common, the Difference be-
tween them 595, 56,57
Jointenants may be feifed 1o anfwer though they come at
unufual Times to it. . ibad,
Judge Ecclefiaftical, his Pow;:{r to examine upon Oath. 1o

King, Land given tothe King.difcharged of Tithrs. 15
Where the King 1hall have the mefn Profits of Land,

and where not, i 49
I.and', where it fhall defcend,uand where not; 40
Lands, how they may be difcharged of Tithes, 15
Law will do no Wrong,. 21

. Law of England how divided. 40

Leafe for Years to two, if they fo long live, if one dies
the Leafe is determined. , ‘
Livery, where no Livery or Ouffer le main fhall need to be
{ued, 50, 51
The Manner of Suing Livery, and the Form of the

Writ. 62
oL M. ‘

Manor, how a Lord of 2 Manor may wrong his Copyhold
Tenant. 68

Melius inquirendum, where it lieth, and for what. 72

Me[[nagium ¢ Tenemeptwm, their Difference. 48

Modus Decimandi, 12, 13, @', 37, 38,39, 40, 41, &,

O,

Office, where neceffary to be found, where noty and when
it muft be found. 22,63
Where it fhall be infufficient. 48, 50,72
1t fhall not be an Eftoppel, and the Reafon thereot. 61

P.

Parifhes and Towns, their Bounds triable only by Com-
mon Law, the Reafon why. 17,18

Parliament, Privileges, Orders ‘and Cuftoms of Farlia-
ment, only to be decided in Patliament. 63

Pirates,
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Pirates, how, when, and by whom punifhable. Page 53, 54

Procefs, Star-chamber cannot make Procefs againft either
Lands or Goods.

Prohibition when, and where it lieth, and againft whom.

8,9, 10,41, 42, 43, 70

Rent, when it may be dividc:i, and upon what Occafion.

57
Reparations in Houfes, if neceffary to be fhewed in cer«
- tain, ¢ contra. €8
Replevin, by whom grantable, and for what. 31
Rex cft perfona mixta. S 17
Seifin, where no Primer Seifin fhall be. 50
Severance of Part of a Reverfion lofeth not the intire
Rent. 58
Sewers, Commiffioners thereof, their Power, how far and
to what it extends. 35, 36
Socage-Tenure what. 5

) 7
Sorcerers and Enchaaters, who, and their Punithment. 59
Statutes, to be repealed by none but by Statutes. 17

Timber-Trees who may cut-them, and who may not, 6o
Tithes, how Satisfa&tion may be given in Difcharge of

Tithes. 14, 15
* They cannot be altogether takenaway. 14
Where and how they may be alrer’d into another Thing,

, ' ) 15,16,17,41
How many Ways one may be difcharged of Tithes, and

of what payable. 16, 42,43
If divided from the nine Parts, not to be fued for in

Court Ecclefiafical, if it be without Fraud. 2
Where the Right of Tithes may be tried 39,5
Traverfe of Offices. 61
Treafon, how, and by whom punifhable. 5
Trefpafs, Adion therein, where it lies, againft whom, ang

for what, 69

Trials. Vide Parifbes and %/ﬁomf.

Ulfe, where a Ufe may be lim.ited, and where not. 53
‘Who fhall have the Ufe, <6
w, ’
Wards, who fhall be 2 Ward to the King. 55, 57
Wafte, what adjudged Wafte, and where it lieth. I
Wafte, who fhall be chargeable in a2 Writ of Wafle. 69
Wife, where a Wife thall have an Eftate for Life. 49
Y'
2ok, the Prefident and Council of Zurk their Power how
far it extendeth. ‘ 31

FINIS



