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T A B L E

SEVERAL CASES

Contained in this

b O

A.

ABergaveny (Lord)
. his Cafe . fol. 7o
Acceffory, none in Trea-
, fon, Petit Larceny,

and Trefpafs © = 81
Adwmiralty 77,179
Admiralty, no Court of

Record 104
Affidavits falfe 128
Ap-Evan, and Barker 23
Afhley’s Cafe 90

Aunrnm Regine 23

O K.

B.
BAker and Hall’s Cafe
100
Bank’s Cafe 62

Bedles and Beard’s Cafe

_ 4
Bellingham’s Cafe 71
Benevolence, the Cafe

thereof 119
Bifthops, their Cafe 7
Buggery " 36
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C.

Apias  Utlagatum a-
warded by Juftices

of Peace 103
Chancey’s Cafe 82
Chancellor and Regifter

”8
Chute’s Cafe 116
Commi [Jions 31
Confpiracy 23
Convocation "2

Corven’s Cafe 10§
Countefs of Shrewsbury’s

Cafe 94
Crimesand Smith’s Cafe 4

Crown 100
Cuflom 17
Cuftoms, Subfidies, and
Impofitions 33
Cuftoms of London 113
D.

DErby (Earl) hisCafe
114

Dignity, Prerogative. See
Hornouys 112
Dungannon’s Cafe 120

Durefle per Gaoler 129

E.

ARYL of Shrewsbury’s
Cafe 106
Earlof Derby’s Cafe 114
Earl of Nortbampton’s
Gafe 132
Edwards (Dr.) v. Woot-
ton 35
Eftrays 101

Empringham’s Cafe 84
Eftwick’s Cafe 135
Evan and Barker, 23
F.

Elons Goods 121
Firfi-fruits and Tenths
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89
Floyd and Barker 23
Ford and Sheldon’s Cafe
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Forfeitures by Treafon 6

Fore 22
Fuller’s Cafe 41
G.
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Hgbeas Corpus, Re-
turn and Dxfcharge 47
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Herefy ! 56
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High Commdh‘oners 69
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they have Power to

imprifon 19
Honours 7o,81,96,1 08,112
Hungate’s Cafe 122

Hutchinfon (Dr.) his

Cafe 101
Huffey and Leighton 106
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]Ur ifdittion of the Court
Common Pleas 109
Furifdiltion Ecclefiafical
112

Juftice in Wales not but
by Commiffion 48

L.

Angdale’s Cafe  §8
Leake (George) his
Cafe 15
Libels 3
Lord St. John, and Dean
of Gloncefier’s Cafe 3
Lord Abergaveny’s Cafe
7o

Lord Vaux’s Cafe 93

M.

MAnney’s Cafe 101
Mansfield’s Cafe

123

Maﬂﬂaagbter 87

Moufe’s Cafe 63
N.

Ortbampton  (Earl)

N his Cafe. 132
0.

OASZ"H ex officio 27
Oath before Fuftices

130
Ogle (Lord) his Cafe 107
Oldfieid’s Cafe n1
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Parliament in Ircland
109

Parlzarze;zt Forms and Or-

ders 11§
Piracy 73
Preinunire 37

Pyerogative of the King

in Salt-peter 12
Privilege of Priefts 100
Proclamations 74
Prottor’s Cafe. 118
Probibition 59
Probibitions del Roy 63

Probibition, Court Eccle-
fiaftical 6s
Probibition, none after the
Writ De excommunica-

to babendo. n6
R,

Efervation 36

Robert’s Cafe 65

Roper’s Cafe 45

Roper (Anthony) his

Cafe 47

S.
SAlt-peter 12
Scarlet’s Cafe 99

Seats in Churches 105
Shrewsbury ( Countefs )

her Cafe 94
Shrewsbury ( Earl) his

Cafe 106
Shulter’s Cafe go
Simony 74y 10X
Stanneries

Stock«
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Stockdale’s Cafe 86
Stray 101

THomlmfon s . Cafe
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4
Throgmorton (Lady) 69
Treafon

Trevor (Dr.) his Cafe

"8
V.

AUX . (Lord) his
Cafe 93

ParT XII,
W.

ALE S, the Loxd
Prefident’s Cafe

5 Oy 51
VVarcombe and Carrel’s

Cafe 124
Women ftolen 2o, 100
Wootton and Edwin’s

Cafe 36
Writ De beretico comba-
- rendo -20, 93
Y.

"OR K, the Lord
PreﬁdemsCafe .50,
: B 5 ¢

Forp



Part XII

FORD and SHELDON's Cafe. 2wt
Pafch. 4 Jacobi Regis.
In the Exchequer Chamber.

Nan Information in the Exchequer-Chamber for the o mationon
King, againft Thomas Ford, Elq; Ralph- Skeldon, E1qsa Forfeiture
and divers others ; the Cafe was thus. fo;{Rei‘,‘ﬁnc‘h
T honras Ford was before the Statute of 23 Eliz. a Recu-g 3 g1 e ¢
fant 5 and for Money lent to Sheldon, fome before 23 Eli%. 16 Co. 4. 576,
and fome after, took ‘a Recognizance in the Names of Hob. 127.
the other Defendants, and took alfo a Grant of a Rent- ILOI&?O:;'I“%
charge to them in Fee, with Condition of Redemption by ’
Deed indented : And the Recognizance was congitioned
for Performance of Covenants in the faid Indenture; and
afterward the Statute of the 29 FI was made, by which St. 20 El.c. 6
it was ena&ted, that if Default of Payment was made in_any fob. 205
Part of Payment (viz.) of 20 L. for every Month, &¢. That
then and fo often the Queen’s Majefty by Procefs out of
the Exchequer may take, feife, and enjoy all the Goods;
and two Parts, &c. And after the faid A&, and before the
34th Year of the Reign of the late Queen, Ford lent divers
other great Sums of Money to Sheldon, and for Affurance
of it, took a Rent-charge by Deed indented, with Condi-
tion of Redemption : And took alfo fevetal Recognizances in
the Names of fome of the other Defendants, for Perfoz-
mance of Covenants, ¢, as is aforefaid ; which Recogni-
zances did amount in all to the Sum of 21000 /. all which
were to the Ufe of the faid Ford, and to be at his Difpofi-
tion, and they were forfeited : And afterward; viz. 41 EL
Ford was convi@k of Recufancy, and did not pay 20 L. per
menfem; according to the Statute. And, If upon all this
Cafe the King fhould have the Benefit of thefe Recogni-
zances, was the Queflion, ' .
And this Cafe was debated by Counfel learned on both
fides in Court. And it was objefled by the Counfel of
Ford, that if the Recognizance had been acknowledged to
Ford himfelf, they fhould not be forfeited to the King, for
the Statute fpeaks only of Goods. And Debts are not in- glCO- 33+
B cluded “ 0N =
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cluded within the Word (Goods.) And therefore, if the
King grant all the Goods which came to him by the At-
tainder of 7. S. the Patentee fhall not have Debts due to
him, for that the Grant only extends to Goods in Poffeffion,
‘and not to Things in Altion. And this A¢t isa Penal Law,
and fhall not be extended by Equity.

2. It was objeéted that thefe Recognizances were ac-
knowledged, to perform Covenants in an Indenture concern-
ing a Rent-charge: And therefore favours of the Realty, and
are not within the Intention of the faid A&, which fpeaks
only of Goods.

3. No Fraud or Covin appears in the Cafe ; and. then
forafmuch as no A& of Parliament extends to this Cafe, it
was faid, that the Common Law doth not give any Benefit
to the King : For at the Common Law, in a far ftronger
Cale, if Cefluy gue uftz had been attaint of Treafon ; this

Page [2] Ufe forafmuch* as it was but 2 7728 and Confidence, of
_ which the Law did not take Notice, it was not forfeited
to the King, and could not be granted: And if an UJe fhall
not be forfeited, of which there fhall be a Poffeffio frarris,
&c. and which fhall defcend to the Heir, @ #meulro fortior:

a mecr T7uft and Confidence fhall not,be forfeited.
St.29ELc 6. 4. It was objected, That if the Forfeiture in this Cafe at
1 Co 1. b the Bar accrucs to the King, by the Statute of 29 Eliz. it
*g C;.BQ;'_, © ought to be by Force of this Word (¥Goods:) But that fhall
’ pot be without Queftion in this Cafe. For Ford hath not
any Goods, but only a meer 7r2% and Confidence, which

is nothing in Confideration of Law.

And the Court cannot adjudge that thefe Recognizances
belong to the King by Equity of the faid Statute, becaufe
itis Penal: Alfo one Recognizance was taken in the Names
of fome of the other Defendants, before the Statute of the
29 El. whick gave the Forfeiture.

- And for that Reafon, it cannot be imagined that it was
to defear she King of u Forfeiture, which then was not in
ZifJe, but diven afrerwards,

As to the firft Objeétion, it was anfwered and refolved
by all the Barons,and by Poplam Chief Jultice of England,
and divers others of the Juilices, with whom they confer-
red, that if the Recognizances had been acknowledged to
the Party himfelf, that they were given to the King with-
out Quefiion 5 for perfonal A&ions, are as well included
within this Word, Goods, in an A& of Parliament, as Goods
in Pofleflion.  But inafmuch as by the Law Things in A-
&tion cannot be granted over, for that Caufe by his general
Grant Things in A¢tion (which only he may grant by his
Prerogative) without {pecial Words pafs not ; for what he can
grant only by his Prerogasive can never pals by general

: Words.



ParTXILl. Forp and SuetvowNs Cafe.

Words. And it was affirmed, Thar fo it had been refls
ved before, that is to fay, That Debts were forfeited to
the King by the faid A of the 29 Fliz. And where the
Statute {aith, Shall take, fe1/e, and enjoy all the Goods, and
two Parts, €5¢. Although a Debr due to a Recufant cannot
be taken and feiied, yetinalmuch as there is another Word,
viz. Enjoy, the King may well enjoy the Debt; and by
Procefs out of the Exchequer levy it, and {o zake and feife
refers to twwo Parts of Lands iz Paffeffion; and erjoy relates
to Goods. 3 . ‘ .

As to the fecond Obje&tion, Anfwer, That it was origi-
nally for the Loan and Forbearance of Money. And as well
the Recognizance as the Annuity were made for the Sccu-
rity of the Payment of the faid Money: Alfo when the Re-
cognizances are forfeited, they are but Chattels perfonal.

As to the third Obje&tion, Anfwer, There was Covin ap-
parent : For when he was a Recufant continually after that
Stat. of the 23 Eliz. and for that chargeable to the Kingy
for the Forfeiture given by the fame Aé, it fhall be intended
that he took thefe Recognizances in the Name of others,
with an Intent to prevent the King of levying of the For-
feiture : And all the Recognizances, which were taken in o~
ther Men’s Names after the faid A&, fhall be prefumed in
Law to be fo taken, to the Intent to defeat the King of his

Forfeiture : True it is, That an U or Truft fball not Leil

forfeited for Treafon or other Offence by the Common Law,
becaufe it is not 2 Thing of which the Common Law ta-
keth any Notice, for that Cefluy que ufe, hath neither Fus
i12 ve; nor fus ad rem ;5 but by the Common Law, when
any Aét is done with an Intent and Purpofe to defraud the
King of his lawful Duty, or Forfeiture by the Common
Law, or A& of Parliament, the King fhall not be barred
of his lawful Duty and Forfeiture Per obliguunz, which
belﬂongs to him by the Law, if the A&t was done de 4i-
relto.

~ And therefore if 2 Man outlawed buy Goods in the
Names of others, the King fhall have the Goods in the
fame Manner, as if he had taken them direly in his own
Name: So if any Accountant to the King purchafe Lands
in the Names of others; the King fhall feife thofe Lands

for Money due unto him. * And this appears by the Cafe of Page 3]

Walter Chirton, Trin, 24 Ed. 5. Rot. 4. 2 Scaccario,
where the Cafe was, that Waiter de Chirton was indebted
to the King 180c /. which he had received of the King’s
Tteafure, and did purchafe certain Lands with the King’s
Money; and by Covin had caufed the Vendor to enfeoff
his Friends in Fee to defraud the XKing, and notwithiftand-
ing took the Profits himfelf: And afterwards Hairerr Chir-

B ro%
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ton was commiteed to the Fleet for the faid Debt. And all
the Matter was found by Inquifition, and by Judgment the
Land was feifed into the King’s Hands Quorfgue 5 _for in
2 Co 12. b, the Cafe of the King, an A& done by Covin, Per obliquunz,
g%‘”‘lbi 29.b. fhall be equal to an A& done De diretto, to the Party him-
Yo Co. 11 b, felfs for Rex fallere non vuit, falli autens non poreft : See
11 Co. 90.2. 2nother Precedent, 77in. 24 Ed. 3. Rot.11. Extraltum Re-
S s ., 8is, where one T 'homas Favell was Colle&or of Tithes and
so8.  Fifteens, and was feifed of certain Lands in Fee-fimple, and
Hardr.25, 26, having divers Goods and Chattels, Die intromiffionis de
vVent 132 eollectione € levatione of Tenths and Fifteens, Languidus
in extremis alienavit tenewmenta fua & bona € catalln di-
verfis perfonis, and died without Heir or Executor, In this
Cale by the Prerogative of the King, Procefs was made as
well againft the Ter-tenants, as againft the Poffeflors of the
Goods and Chattels, although they were not Executors,
&c. Ad computandum pro colleltione predifta € ad re-
Jpondendum & fatisfuciendum inde Regi, &¢. Et hoc per
Cancellarium Anglie & Capirales Fufticiarios Anglie, 8 a-
biorum Fufticiarierum wtrinfyue Banci 5 Duod nota bene.
As to the fourth Objeétion, Noz refer?, whether the
Duty do accrue to the King by the Common Law, or by
Statute ; but be it the one way or the other, no Subterfuge
that the Party can ufe, can defeat or defraud the King:
And altho’ one of the Recognizances was taken before the
Statute of 29 EL yet that was to his Ufe, and for that it is
in the Nature of a Chattel in him, and was taken in the
Names of others to prevent the Queen of her Forfeiture,
which fhe might have by the A& of 23 EL and although
Ford was not conviét until 41 EL that is not material, for
at all Times before that, he was fubjet to a Forfeiture for
his Recufancy,

Lord
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Lord S§t. Jorx verf. Dean, €5c. of
Gloucefter. Paich. 4 Jac. 1.

In the Chancery, 27 Fun. 29 Eliz. Inter Fohan-
nem Dominum S. Fohrn de Bletfo querentem,
& Decanum & Capiralenr Qlocefirie Defen-

dentes.

HE Cafe was, That the Plaintiff brought a Luare Appropriation.
Inpedir in the Common Pleas, againft the Defend. gc’;’.ce:?““
for the Church of Penmark in the County of Glamorgan ; Choneers.
which Suit was ftaid by A4id prayer, and the Record was Sce Watfon’s
removed into the Chancery; upon which the Plaintiﬂ'-'E:‘e)“,'g”“‘”"5
moved for a Procedendo, and upon Oyer of Caufe, before go1 & ' 193
Sir Thomas Bromley Lord Chancellor, in the Prefence: of Coton’s Re-
Sir Gilbert Gerrard Matler of the Rolls, and Shure and s 431, 623.
Wyndhbam Juftices, and Popham Attorney, and Egerton So- 511?%&_510’
licitor of the Queen, the Plaintff fhewed a Gift in Tail
of the faid Advowfon made to his Anteceflor, in the 18 R,
2. and a Verdi@ for his Anteceffor in the 12 H. 8. and a
Prefentation by his Grandfather to the faid Church, of 2
Clerk who was admitted, inflituted, and indulted, with
Pofleflion for certain Years, and divers other Matters to
prove the Title of the Plaintiff ; And yet for this, that the
Defend. and thofe from whom he claims, Time out of Mind,
had had the Poffeffion of the Parfonage as Impropriate, (fa-
ving Interruption for fome fmall Time 5) And for this,that it
fhall be 2 dangerous Precedent to the Queen and others,
Owners of Impropriations, being able to maintain * the Ap- Page 4]
propriations to be perfeét in all Points and Circumftances,
which are requifite to the making of an ablolute and com-
pleat Impropriation, the Appropriations being made of an-
cient Time ;

It was refolved by this Court of Chancery, by the Advice
of the Juftices and Counfel learned of the Queen, that no
Procedendo irn loguela fhould be granted.

Vide Ridley, fol. 153, 154. the beginning of Appropriations
and of Annuities to be difeharged of Tithes s it was af-
ver Benedi&t who was the Infliruror of Monks,&e. And _ =
g}az ;Zj;fg the Reafon of Prayer being preferred before ]5:[‘,‘355 [{gg’cn_
. 199, Hiftory of
Vide 155, ibid. That the Saxon Kings appropriated eight Tihes, chaZz0
 Churches 1o the Monaftery of Croyland, a5 appears by ‘> '3» &e
Ingulphus who awas Abbor there.
See alfo Mr. Selden on this Head. Two-
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Tuowmas Crimes & al. Plantiff,
& Henry Swmyrts Defendant.

Trin. 30 Eliz.
I the Excheguer-Chamber.

Endowment  ° HE Cafe was fuch; The Abbot of §:1y held the
is hlc?;eg““\}?é Parfonage of Bulbenbanz in the Coun-y of Lrocefter
N 1Ca-

fidge hathlong 2PPropriate, which cs a Parfonage imprepriate came to
continued.  King H.8. by Diffolution of Monafteries, 420 31 H 8.
?i&‘ﬁ;ﬁ: who ip the 37th Year of his Reign granied it in " ee-farm;
Law 194, 551, under which Grane the Plaintiff clrimeth 5 the Defendant
0x, &c. ~~ had obtained a Prefentaiion of the Queen, and to deftroy
Co. 47. the faid Impropriation did fhew the originai Inffrument of
it, Anno 22 Ed. 4. with Conditior, that a Vicaridge fhould
be competently endowed, and alledged that the faid Vica-
ridge was never endowed. And for that very caufe the
Impropriation was void, -and in truth there was no Inftru-
ment, nor direct Proof of any Endowment of the Vica-
ridge.
But for this, that the faid Relory was, during all the
Time of the Impropriation, fuppof=d, reputed, and taken to
be appropriate, and by all that Time a Vicar prefented,
admitted, inftituted, and induéted as a Vicar rightfully en-
dowed, and paid his Firft-fruits, and Tenths:
Weilnr 1o¢. It was refolved by all the Court, That it fhall be pre-
i o 252, fumed that the Vicaridge in refpe@ of Continuance was
Pot. 5. . lawfully endowed, for that Omnic prefumuntvyr folemniter
effe alta.  Apd it fhall be a dangerous Precedent to exa-
mine the Qriginals of Impropriations of any Parfonages, and
the Endowments of Vicaridges, for that the Originals of
?e.m g; Time will perith, And fo it was decreed for the
Plaintiff, l

I
M
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-

WiLtLierm. BepLe gen’ quer’ &
Tuomas Brearp Clericus, Ja-
cosUs WinGgreEILD milit. &
Maria WiNGrFEILD Defend.

Hill. 4 Jac. 1.

HE Cafe was thus: Ao 31 E4. 1. The King being Charcery,
feifed of the Manor of Kimbolton, to which the Ad- Impropriarion
vow{on of the Church of Kimbolror was appendent, by his 'c’;:r;(gf i’ﬁ E.
Letters Patent granted the faid Manor, with the Appur- tlaie- il in
tenances, to Humphrey de Bohun Earl of Hereford, inthe Paron,
Tail gencral. Humphrey de Bobun, the Iffue in Tail, by &rerten &e
his Deed, in the 40 of E4. 3. granted the * faid Advowfon ., (5]
then full of an Incumbent to the Prior of Stoneley, and his '8
Succeflors: And at the next * Avoidance they held it, 172 £ 3 Co, 14.,
proprios wfuss and upon this Appropriation made, Concur-1ss. )
rentibus iis que in jure requivuntur; after the Death of the )W‘;‘fof‘ w9,
Incumbent, the {aid Prior 4and his Succeffors held the faid 90
Church appropriate, until the Diffolution of the Monaftery,
in the 27 H. 8. the faid Manor defcended to LEdward,
Duke of Buckinghame, as Iflue to the faid Eftate-tail. And
the Reverfion defcended to King H.8. The Duke in the
13 H. 8. was attaint of High Treafon, 14 H. 8. The
King granted the faid Manor, €c. with all Advowfons ap-
pendent, &¢. to Rich. Wingfield, and the Heirs Males of
his Body, 16 H. 8. It was enated by Parliament, that
the faid Duke fhall forfeit all Manors, &c. Advowlons,
&c. which he had, &, in 4 H. 8. The King, Auzuo 37 H.
8. granted and fold for Money the faid Reftory of Kirme-
bolton, as impropriate in Fee, which by mean Conveyance
cime to the Plaintiff for 1200 L. 37 El. Beard the Defen--
dant did obtain a Prefentation of the Queen by Lapfe, pre-
tending that the faid Church was not lawfully impropriate
to the faid Prior of Stoueley. _
1. For this, that Humplbrey, who did grant it to the 4C‘é’j’=3%3’n
Prior] *had nothing in it, for that it did not pafs to his e
Anceftor by thefe Words (Manerivin cum pertinentibus.)> Cé' 32.

See Watfor 89, 92. 10 Co. 6.
2. Or for this, that he had no more than an Eflate in ;g Co. 57,97,
Tail, and then by his Death his Grant was void. s o

-
“e
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1 Co. so.
3 Co.31.
6 Co. 66.
7Co.i9.
Antea 4.,

Fruzgib. o1,

Bepre zerfws Bearp: Part XIL

But it was refolved by the Lord Ellgfinore, Lord Chan~
cellor, with the principal Judges, and upon Confideration
of Precedents, that the Plaintiff fhall enjoy the faid Redto-
ry. For altho’ that by any Thing which can now be fhewn,
the Impropriation is defeftive (for by nothing which now
appears, the Iffue in Tail had any Thing in the Advowfon
at the Time of his Grant to the faid Prior, for that the Ad-
vowfon did not pafs by the Grant of the King, by thofe
Words (Cum pertinentibus) yet it fhall be now intended in
refpe&t of the ancient and continual Pofleflion, that there
was a lawful Grant of the King to the faid Humphrey, who
granted in Fee, fo that he might lawfully grant it to the
1aid Priory, (Omnia prefumitur folempniter effe atia.)
And all fhall be prefumed to be done, which might make
the ancient Impropriation good : For Tempus eft edax re-
rum 5 and Records and Letters Patent, and other Writings,
cither confume or are loft, or imbeziled: And God forbid,,
that ancient Grants and A&s fhould be drawn in Quefti-
on, although they cannot be fhewn, which at firft was
neceffary to the Perfection of the Thing: And if the Im-
propriation had been drawn in Queftion in the Life-time of
any of the Parties to it, they might have fhewn the Truth
of the Matter : But after the Death of all the Parties, and
after fo many Succeffions of Ages, (in all which rthe faid
Church was efteemed and allowed to be rightfully impro-
priate.) If any Objetion or Exception fhould now prevail,
the ancient and long Poffeffion of the Owners of the faid
Reltory fhould hurt them. For if thefe Objeétions or Ex-
ceptions had been made in the Lives of the Parties, with-
out any Queftion they had been anfwered, or otherwife in
{o many Succeffions of Ages, it would have been impeached

- or impugned.

Cofe
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Cafe of Forfeiture by Treafon. Prge [6]
Mich. g Jac. Regis.

HI/[. 43 Fliz. A Cafe was moved to all the Juftices: Forfeiture:
Tenant in Tail before the Statute of 27 H.8. made a ! {f::;’]”; .
Feoffment in Fee, te the Ufe of himfelf and his Wife in g.q l;_s 30
Tail: And after the Statute of 2y H. 8. is made, the Huf- Sce Cotton’s
band was attaint of High Treafon, 31 H. 8. and died, the Rf“"'zds 53
Wife continued in Poffeflion and died, their Iflue enter, and 33)3}335’;,33:;'
die, and this defcends to his Iffue : And all this efpecial 369, 377, &c.
Matter is found by an Office. oo 662, 670,
The Queftion was, If the Iffue in Tail, or the King, ~
fhall have the Land ; and it was objeted, that the Right
of the ancient Eftate-tail cannot be forfeited for divers
Caufes; Viz.
1. For this, that the ancient Eftate was difcontinued, ;C“ 1,2, 3,
and fuch Right of A&ion cannot be forfeited; as it is agreed ™~
in the Marquefs of Winchefler’s Cale.
2. The Feoffor himfelf, as this Cafe is, had not any
Right to the ancient Eftate-tail (for by his Feoffment his
-Right was utterly gone) when he was attaint, and he can-
not forfeit what he hath not.
The Iffue in Tail is remitted to that ancient Right
which cannot be forfeited : And the new Eftate-tail which
was derived under the Difcontinuance, and which may be
forfeited by the Statute of the 26 H. 8. cap. 13. is continu-
-ed ; and by A& in Law, viz. The Difcent and Remiiter
avoided : And the Eftate of the King may be devefted out
of the King by Remitter, which is an A& in Law. As
if Difcontinuee of Tenant in Tail grant the Land to the
King, his Heirs and Succeflors: And the King grant the
Land to Tenant in Tail for Life, the Remainder to his
Son and Heir apparent for Life, Tenant for Life dies, the
Iflue by Aét in Law is remitted : And by this all the E-
ftate of the King which he hath under the Difcontinuance,
is devefted out of him, and with this accords Plow. Corz.
489. in Nicol’s Cafe: So in the Cafe at the Bar, the new
Eftate under the Difcontinuance which was forfeitable is
now purged by the Remitter of that ancient Right; and
the Title which the King hath, is by that defeated and
avoided. ’ h
o Reflolved
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Refolved that in this Cafe the Iffue in Tail was barred -
And that which had been faid, anfwered, confefled, and
avoided. For Truth it is, that Right of A&tion cannot be
given to the King, by the Statute of the 26 H. 8. But
when Tenant in Tail difcontinues his Eftate to the Ufe of
himfelf in Tail, and after is attaint of Treafon, now by the
Statute of 26 H. 8. he doth not forfeit only the new Eftate
in Tail, but by this the Right of the ancient Eftate is bar-
red for ever: For the Words of the Statute are, That eve-
ry Offender being lawfully conviét of High Treafon, &,
fhall forfeit to the King, his Heirs and Succeflors, all fuch
TLands, Tenements, and Hereditaments, which any fuch
Offender fhall have of Eftate of Inheritance: By which
Words, if there was not any Saving, the Right of the anci-
ent Eftate-tail was bound, then the Saving is, faving to
every Perfon, &c. (other than the Offenders, their Heirs
and Succeffors, and fiuch Perfons as claine to any of their
UJes) 2l fuch Rights, fo that the Offender and his Heirs
are excluded out of the Saving: For Heirs includes all
manner of Heirs, and for this they are bound by the Body
of the A&.

And fo note a Diverfity between a naked Right of Ation
which is not forfeitable, and an Eftate of Inheritance which
is forfeitable, coupled with an ancient Right, for which
the Forfeiture of the Poffeflion is barred * by the faid A&.
And when all this appears by Office, then is the Iffue in
Tail notwithftanding the Remitter barred by Force of the
faid A& of Parliament, to which all are Parties or Privies:
And it is not like to the Cafe in Plowden’s Com. of Remit-
ter, for this is no Bar of an ancient Right,




ParT XIIL.

A Cafe at a Committee concerning Bifhops.
Pafch. 4 Jac. 1.

: ther Donative
moved and ftrongly urged at a Grand Committee of |5, 500

L.ordsand Commons in the Painted Chamber, 1. That fuch Watfon’s Clers
Bifhops as were made and created after the firft Day of 2yman’s Law,
this Seffion of Parliament were not lawful Bifhops. 2 Rok. 342.

2. Admitting that they were Bifhops, yet the Manner i [nft. 344.
and Form concerning their Seals, Stiles, Procefs, and Pro-
ceedings in their Ecclefiaftical Courts were not confonant to
Law: And their Reafon was for this, that it is provided by
the Statute of 1 Ed4. 6. cap. 2. that from thence-forward Star, 1E.6. c.2,
Bifhops fhould not be Elective, but Donative by the Let- § Co.o-
ters Patent of the King : And that forafmuch as at this ' ¢ Poit. 13.
Day all Bifhops are made by Eleétion, and not by Donati- Note the faid
on of the King, -according to the A& ; for this Reafon, if p2" " ftill in
the {aid A& of 1 Ed.6. be in Force from the Time that it )
took its Effet, the Bifhops fo eleéted are not lawful.

3. By the faid A&t of 1 E4. 6. it is further enalled, that
2ll Summons, Citations, and Procefs in Ecclefiaftical Courts,
fhall be made in the Name and Stile of the King, and that -
their Seals fhall be engraven with the King’s Arms, and
that Certificate fhall be made in the Name of the King.
And whereas the faid A& of 1 E4. 6. was repealed by a Stat. 1E6.ca,
fpecial A& 1 Marie Porliam. 1 cap. 2. Seff. 2. And the & 1 Mar.
faid A& 1 Mar. is now replealed by a Branch of an A&, C'o,‘;_' -
1 Fac. cap. 25. verfus finens 5 for by the fame A&t it is en-
alted, Thar the faid A& of 1 Mar. fhall be exprefly re-
pealed: Sothat thefaid A&of 1 E4. 6. is now in Force.

For when an A& of Repeal is repealed, the firft A& re-
pealed is revived, &c. as appears in Spencer’s Cafe, 15 Ed.
3. Title Perition 2.
" And for this it-was concluded that the faid Stat, 1 Fd.6.
¢. 2. being in Force, by Confequence all Bifhops made after
the A&t 1 Fac. were not lawful Bifhops ; and for that their
Siile and Proceedings after the fame A& were in the Name
of the Bifhops, and not in the Name and under the Seal of the Note,
King; for this Caufe the Proceedings were unlawful, Quia
wn obfervata forma, infertur adnullatio alfus. And thele
were Matters of great Import and Confequence.

AT this Parliament held, Pafth. 4 Fac. Regis, it was Bilhops whe-

As
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As to thefe Obje&ions, upon Confideration had of them
by Commandment of the King, it was anfwered and refol-
ved by Pophane Chief Juftice of England, and Coke Attor-
ney of the King, and afterwards affirmed by the Chief Ba-
ron and the other Juftices then attendant to the Parliament,
upon good Advice and Confideration, that although the
faid A& 1 Mar. be repealed, that yer the faid A& 1 Ed. 6.
cap. 2. for other Caufes is not now in Force, but remains re-
pealed : Yet true it is, that when an At of Repeal is re-
pealed, the firft A&, as hath been faid, ftands in force, and
is implicite revived. But it is to be obferved, That the
faid A& 1 E4. 6. was repealed, adnulled, and annihilated
by three feveral A&ts of Parliament: And as a Man which
is bound by three feveral Bonds, although he break one or
two of them, yet the third which remains whole will bind
him: So when * the Words of three feveral Aéts repeal or
adaul an A&, altho’ that one or two of the Aéts of Repeal
or Adnullation are repealed, yet the other which remains
in Force, adnuls the firkt A& : Firfl of all, the A& of 1 Ma.
exprefly repealed the Aét of 1 F£4.6. c. 2. and the A& of
18 2 Ph. & Ma. hath likewife fufficient Words to repeal
and adnul the faid A& of 1 E4. 6. as to the Stile, Sea), and
Procefs, in Courts Chriftian, altho’ that the A& of 1 Mar.
Parlia.1. had never been made, the Words of which A&
are ; and the Ecclefiaftical Jurifdiftions of the Archbifhops,
Bifhops, and Ordinaries to be in the fame Eftate for Pro-
cels of Suits, Punifhment of Crimes, and Execution of
Cenfures of the Church, with knowledge of Caufes belong-
ing to the fame ; and as large in thefe Points as the faid Ju-
rifdiction was, Anno 20 H. 8. And altho’ that the faid A&
of 1 Mar. hath by exprefls Words repealed the faid A& of
1 Ed4. 6. and for that it may be faid, that the faid A& of
1 8 2 Ph. & Ma. could not repeal that which was repeal-
ed before ; yer it was refolved that now, in as much as the
Repeal on which the A& of 1 Mar. operates, is now adnulled
and repealed, it follows, that if now the A& of 1 & 2 Ph.
¢ Ma. be in Force, or if the faid A& of the 1 Eliz. cap.1.
operate only as to the faid A& of the 1 & 2 Ph. & Ma. it
makes that the {aid A& of 1 E4. 6. cannot alfo ftand, Quis
leges pofteriores prioves comtrarias abrogant. But it was
obje@ed that the faid A¢ of the firft and fecond of Ph. &
Ma. is repealed by the Statute of 1 E/L 1. And it was an-
{wered and refolved, that it was enatted by the A& of the
1 Eliz. that the faid A& of 1 & 2 Ph. & Ma. and every
Branch and Article of it (other than for fuch Branches as be
hereafter exprefled) fhall be repealed: And after by the
other Branch of 1 ElL it is enafled, that all other Laws,
Statutes, and eyery Branch thereof repealed and made void

by



ParT XIL concerning Bifbops.
by the faid A& of 1 & 2 of Ph. €& Ma. and not in this A&t

efpecially mentioned and revived, fhall remain and be re-
pealed and void, as the fame were before the Making of the
Aé&: But the A& of 1 Ed4. 6. was, as hath been {aid, re-
pealed by the A& of 1 & 2 Ph. & Ma. and the A& of
1 E4. 6. is not revived fpecially by the Aé 1 El yet the
A& of 1 E4.6. remains repealed as it was before the fecond
A&, awhich bath fuffcient Words to repeal and adnul the Qure de hoc?
A& of 1 E4. 6. and to anfwer both the Objeions ; the
Statute of 1 Eliz. cap. 1. revives the A& of 25 H.8. ¢. 20. and Cod. 125, 871.
further enalls, that it fhall ftand in full Force and Effe&,
to all Intents, Conftru&tions and Purpofes. And by the faid
A& of the faid 25 H. 8. c. 20. it is provided, that at every
Avoidance of any Archbifthop or Bifhop, the King, his
Heirs and Succeflors, may grant to the Prior and Covent,
and the Dean and Chapter, &c. a Licence under the Great Conge de
Seal, as of old Time hath been accuffomed, to proceed Ellicr
to the Eleftion of an Archbifhop, or Bifhop, with a Letter
miffive, containing the Name of the Perfon which they fhall
elett and chufe, &¢. And further by another Branch in the
fame A&, it is enafted, That every Perfon chofen eleéted,
and invefted, and confecrated Archbifhop or Bifhop, ac-
cording to the Form and Effe of this A&, fhall do and
execute every the Thing and Things, as any Archbifhop or
Bifhop of this Realm, without the Offending of the Prero-
gative Royal of the Crown, and the Laws and Cuftoms of
the Realm, might at any Time heretofore do: And thefe
two Branches anfwer to both the Objeftions, viz. For the
Manner of Eleftion and Confecration of Archbifhops and
Bifhops, and alfo for the Making and Execution of all
Things which belong to their Authority, as any Arch-
bifhop or Bifhop might have done before the Making of the
faid A& of 25 H. 8. within which Words the Stile and Seal
of their Court, and the Manner of their Proceedings are in-
clofed. And now the A& of 1 Eliz. cap. 1. having revivid
the A& of 25 H. 8. and enalted that the fame fhall ftand
and be in full Force and * Strength, to all Intents, Conftruc- Pageg]
tions and Purpofes ; from hence it follows, that the A& of ,,
1 El reviving the 25 H. 8. hath repealed * the A¢t of 1 £, * This is not
6. for in an A& which was repealed, the Repeal is void and fr‘:‘"‘i‘ic‘;‘:.‘ by
annulled: And this was the principal Caufe of the faid which can nes
Refolution, for both the Points upon which the faid Doubts ver make void
were conceived. And it is to be obferved, that the Inten- 2 politiveLaw.
tion of the faid Repeal by the A& of 1 Fac. was to repeal
the faid A& of 1 Mar.—--- As to an A& made 5 E4. 6. by
which it is enaled, That the Matrimony of all and every
Prieft, and other Ecclefiaftical and Spiritual Perfons, [bail
be adjudged, deemed, and taken, for juft, true, aud lawfnl
Marri-
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Matrimony, to all Intents, Conflrultions and Purfofes:
Aud that all Children borw in fuch Matrimony fhall be
deemed and adjudged, to ait Intents, Conftrultions and
Purpofes, 1o be born in lawful Matrimony, and be legi-
timate and inheritable, to Lands, Tenements, and Hered:-
taments 5 and rhat they fball be Tenants by the Courtefy and
Tenants in Dower, &c. {o that now the faid A& of 1 Ma.
being repealed, the faid A& of 5 E4. 6.cap. 10. is now in
Force, and the Matrimony of all Ecclefiaftical Perfons and
their Iflue, lawful and legitimate, to all Intents, Conftruc-
tions and Purpofes, by which the Doubt amongft the Vul-
gar is well explained. '

But the Repeal of all the A& of 1 Mar. by which divers
other Statutes were repealed, being repealed generally
without any Reference as to the faid At of 5 74, 6. ac-
cording to the Intention of the Parliament ful filentio, made
the faid Scruple. And yet as it appears by this Refolution
upon manifeft and dire&t Matter, no Inconvenience of the
general Repeal of the faid A& 1 Mar. doth infue. *

And note, by onr Books it appears, that if a Deacon or
Prieft take a Wife, the Darriage was voideble by Di-
vorce, and not void, for they had ot vowed Chaftity :
And for that, if they bhad Iffue, and one cof them dies,
the Iffue fhould be inberitable. But if & Monk or
Nun, or other religious Perfon which bad wmade a
Vow of Chaftity, bad marvied, this Marriage is void
And this doth appear 5 Ed. 2. Tirle Non-ability 26,
19 H. 7. Zirle Beftardy 53. = H.7.39. b.

~
-~

The
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The Cafe of the Stannaries.

Mich. 4. Jac. 1. I the Star-Chamber.

T was refolved in the Star-chamber in the fame Term, Pre.emption
that the King had not the Pre-emption of Tin in Corz- &f Tun i?l
Wyll by any Prerogative. For Stanni fodina, nec plumbi fo- J2 00k~ oo

dina, &9¢c. or other fuch bafe Mines, do not belong to the Records s6,

King by his Prerogative, bur to the Subje&t which is Owner 142,197, 346,

of the Land. But the Pre-emption of Tin in Cornwall }75 7‘:3;‘&&

belongs to the King as an ancient Rent and Inheritance =" ™

due to the King, as well of Tin in the Land of the

Subjett as in his proper Demefnes: And although that

now a Reafon cannot eafily be rendered of Things done

before Time of Memory, yet it may well be, that all the Ancient

Land of the County was the Demefne of the King 5 and Demefoe.

upon Grant of the Land the King referved the Mines

to himfelf ; for thefe Mines of Tin are of grecat Antiquity,

as appears after, Ex Diodoro Siculo. FEr certo certins eft,

that all the Land in England is derived mediately or im-

mediately from the Crown, for all Land is held mediately

or immediately of the King ; and for this Reafon fuch a

Profit apprender may have a reafonable Commencement :

And where Ufage hath allowed it.to the King, it doth

belong to him. True it i, that all the County of Corn-

wall was within the Foreft of the King; and that * it was pjep 103

difafforefted by King Fobn, as appears by Camden. And Q

what Confideration the County gave for it to the King

concerning Tin cannot now appear ; but this appears plain-

ly, that before the 35 Edw. 1. all the Tin in Cornwall

and Devon alfo, to whomfoever the Land belonged, ap-

pertained to the King: And this is proved by divers ex-

prefs Records, and by an ancient Charter of King Fobn a-

mongft the Records of the Bifhop of Exerer in hec Verba.

Fobannes Dei gratia Rex Angl, &c. Omnibus balivis fa- In Regiftr:

lutem : Sciatis quod intuity Dei €5 pro falute anime no- '

Sire, &c. dedimus, conceffimus ac prefenti charta noftra 1

confirmavimus Deo & Ecclefie beati Petri Fxon, & ve- Co- 4 Inft. 252

werabili parri Simoni Exorw Fpiftopo & fuccefforibus

Juis Exon’ Epifeopis, decimam de antiqua firina ﬂzmﬂé in
. omz

1
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Com® Devor? & Cornub® : Habendum [ibi & fuccefforibus
JSitis cume omuibus libertatibus & liberis confuetudinis ad
eam pertinentibus, per manus illins vel illorum qui Stan-
narium babuerint in cuftodia, €.

Paen. 1 H.3.  Rex Roberto de Courrney falutem. Mandamus vobis quod
Mémb. 4. fine dilatione & difficultare aliqua, habere facietis Iabell
Regin® matri noftr’, flannaria Con’ Devor’ cure Cuneo &

omnibus pertinent’.
Tefte Com® Marefeallo, €.

«W.3.Fines  Rex conceffir Fobanni, filio Richardi, flannariam in
SH.3. Cornubia reddendo 1000 Marks.

10H. 3. Memb.  Rew, 8. Sciatis guod conceffinns Ricardo dileflo fratri

9- noftro flannariam uoftram Cornub’, cum ommnibus pertinen-
tibus, with Prohibition that none tranfport any Tin with-
out Licence of the aid Richard.

10Bd. 2. Inqui.  For this that Decima flannarie noftr’ in Com’ Cornul®
2. Numero 29. g PDevor’ do belong to the Bifhop of Exerer 51t was there-
~ fore commanded to the faid Sheriff to value the faid Stan-

nary, fo that the Bifhop may have that which to him doth

belong, viz. vera decima [tannarie ; in which note flan-

narie nofire. '

32 Ed. 1. Note 3 there are two feveral Charters, both bearing Date

g’;las“fv'f‘i‘/}:‘[g' 10 Aprilis An. 33 Ed. 1. The one Ad emendationem Stan:

Com. 327, maviarum noftrarun in Com’ Devor’ : And the other A4 o-
mendationemStannariarum noftravum in Cons'Coruul’ : Con-
ceffireus eifems Stannatoribus quod fodeve poffint flannum
&8 turbus ad flannum fundendum ubique 1n terris mnoftris,
& waftis noftris, & aliorum quorumcungue in Comitats
predifto 5 & aquas & aquarnm Curfus divertere, Ubi &
Ruoties opus fuerit, &c. ad fundaruram flanni ficut anti-
quitas confuevit, fine impedimento noftro few aliorun quo-
rumcunque ¢ Ac quod omnues flannarorcs noftri preditt ro-
tum fannum funm ponderarum, €c. licite vendere poffunt
cuicunque voluerint; faciendo nobis & heredibus noftris cu-
nageuns & alias confuetudines debitas & wfitatas niff nos
wel heredes noftri fannum illum emere voluerimus.

35Ed. 1. in The Liberty granted to Tinners by the faid Charter, 33

the Trealury. Ed4. 1. is by Charter 35 E. 1. granted to all Tinners, which

: Charter of 33 £4. 1. made to the Tinners of Devor’, was
confirmed De verbo in verbo, An. 4. Fd. 2. and was alfo
confirmed Au, 1 & 19 Ed. 3.

De
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 De advifamentv Concilii noftri ordinavimus guod flan-Rot, Ai. -+,
num in Com® Cormul’ & Devon’ ad opus noftrum ca- 30 12 E .
piatur pro defenfione regni noftri, &c. Er ad partes mari- 15 " 0™
nas -celeriter wiittatur, it aukilium & _fupportationcns* bo- Page [11]
worume noftrorum; ©Sc. Ita qiod bominibus quibus flannum ”

tllud capi contigerit, de pretio ejufdem flanni ad certos ter-

miios folvend’ fufficiens fecuritas per nos flat; Affignavimus

wos conjunttim & divifim ad capiendum; ad opus noftrum,

toruit [tannum in Comitdtn predifto cunitum & etiane

cuniend’ cum cunitum fuerunt. And there is alfo Autho-

rity given to take Carriages tam per naves & batiellos in

Portibus Com’ predilt exiftent’ guam Carretla & alia Car-

viagin quecungue pro ftanno illo wfgue ad Portum Sourh-

amprop carriandum : And Commandment given to thé

Sheriffs; Quod ipfi fumptis pro Carriagiis & aliis neceffa-

riis in hac parte inveniendis dé exitibus ballivarum” fu-

arnm folvant.

- Edward the black Prince being deceafed, the King (un-21d. 3. ex
der the Great Seal) confirmed (the fame Year) to Zydmaz Rot.Patent.
of Limberge, Cunageum ftannar’ totius Ducatus Cornub’ Note; The
2o tribus annis. Necnon emprionem totius flasiniy tam in- gl'ir}ce had thig
fra dictum Daicarum Cornub® quam Com® Devon foffi & {18 his
Jodendiy quod vendi debeat pro fine mille marcarum, & red-
dendo tria mille & quingentas marcas.

The faid Charter was confirmed at the Suit of the Tin-8R.2.
ners, 8 Ric. 2. to the Tinnérs in Cornwall.

The faid Chatter of 33 F4. 1. to the Tinners of De-'Ed 4
won, was confirmed at the Suit of the Tinners, Anuo
1 Ed. 4.

Tt was alfo at their Suit confirmed, 3 H. 7. to the Tin-3H. 7.
ners of Devon.

Vide the Stat. of the 11 of H. 9. by which it is ordained, 11H. 7. cap. &7

that a certain Weight and Meafure fhall be ufed throughout
all England 5 Provided always, that this A& extend not,
nor be in any wife hurtful or prejudicial to the Prince
within the Dutchy of Cornwal, or any Weights belonging
to the Coinage of Tin within the Counties of Cornwal and
Devon, but that fuch Weights fhall be ufed, &, as hath
been accuftomed,

C The
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4 Inik, 229,8&c.

Cule of the Stannaries. Part XIL

The King gave Commiffion and Power to Gilbers Broc-
boyfe, to have Pre-emption for and in the Name of the faid
King of all white Tin within Cornwal and Devon, for one
and twenty Years, yielding three thoufand Marks Rent.

' Note; The Stile of the faid Courts of Stannaries in Corz-
awal and Devon, at all Times, and during all the Reign of
Queen Elizabeth, Mar. Fd. 6. H. 8. H. 3. FEd. 4 H.6.
H.5. H. 4.8c. Magna Curia Domini Regis Ducatus fue
Cornud’ apud Crokereuton in Com® Devon coram Fobanne
Comite Bedford Cuftode Stannar difti Domini Regis &
Rogin i ditto Comitatu Devon: By which it may appear,
that at the firft all the Tin in the County of Corzawal and
Devon belonged to the King : And by, and after the faid
Charters of 35 E4. 1. the King (or Prince) may buy all if
he will, .

And note the Antiquiry of Tin-Mines in Cornwal. Vide
Camden in Cornwal, 121. extremmum Promontorium q4°
oream Vergivio incnmbit, Diodoro Sicuio dicitur Baleri-
wm : Et vide Diodoro Siculo, lib. 5. ¢. 8. fol. 122. b, Bri-
tanni qui juxta Balerium promontoriune incolunt Mercato
yum ufit qui eo flanni, &,

And as for that which was objeCted, that the Charter
of 33 E. 1. extends only to Tin within the Land of the
King himfelf : Tt wasrefolved, that by the faid Claufe (fo-
dere &5 fundere flannum revris nfbris & vaftis noftris €
aliorum * quorumcunque, &c. Sicut Antiquitas confievit,
&9c.) It is manifeft that the King (or Prince) hath all the
Tin, as well in the Land of the Subje& as in his own pro-
per Land.

2. It fhall be abfurd that the King fhall referve the
Emption of his own Tin,

3. The King grants Srannatoribus noftris divers Liber~
ties and Immunities which are all enjoyed as well by the
Tinners in the Lands of the Subjedt, as by thofe in the
Land of the King, &o.

The



Part XIIL

The Cafe of the King's Prerogative in
Salt-peter. ’

In the Seffion of Parliament held in December
Arn. 4 Fac. Regis.

LL the Juftices, viz. Popham, Chief Juftice of Eng-
land, Coke Chief Juftice of the Common Pleas, Fle-
ming Chief Baron, Fenner, Searl, Yelverton, Williaus, and
Tanfield, Juflices, were affemtled at Serjeants Inn, to con-
fult what Prerogative the King had in digging and taking
of Salt-peter to makeGunpowder by the Law of the Realm 3
and upon Conference between them, thefe Points were re-
folved by them all, #na voce. ~
That although the Invention of Gunpowder was devi-1 Poiae.
fed within Time of Memory, viz. in the Time of R. 2.3 Coftons
yet inafmuch as this concerns the neceflary Defence of the Thy Powder
Realm, he fhall not be driven to buy it in foreign Parts ; or Gunpowder
and foreign Princes may reftrain it at their Plealure, in gﬁs‘fh:“l’f‘Eg
their own Dominions : And fo the Realm fhall not have =~~~ *
fufficient for the Defence of it, to the Peril and Hazard
ofit: And therefore infomuch as Salt-peter is within the
Realm, the King may take it according to the Limitations
following for the neceffary Defence of the Kingdom.
Although the King cannot take the Trees of the Sub- 2 Daint.

je€t growing upon his Frechold and Inheritance, as it was
now lately reflolved by us the Juflices of England : And
although he cannot take Gravel in the Inheritance of the
Subject, for Reparation of his Houfes, as the Book is in
11 H 4.28. Yet it was refolved, that he may dig for
Salt-peter, for this that the Minifters of the King who dig
for Salt-peter, are bound to leave the Inheritance of the
Subjet in fo good Plight as they found it, which they can-
not do if they might cut the Timber growing, which would
tend to the Difinheritance of the Subjelt, which the SecPlowd 246
King by Prerogative cannot do; for the King (as it is faid 247-
in our Books) cannot do any Wrong.

C 2 And
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And as to the Cafe of Gravel, for Reparstion of the Hou-
fes of the King, it is not to be compared to this Cafe 5 for
the Cafe of Salt-peter extends to the Defence of the whole
Realm, in which every Subje&t hath Benefit; but fo it is
not in the Cafe of the Reparation of the King’s Houfes:
And therefore it is agreed in 13 H.4. andother Books, that
the King may charge the Subje@ for Murage of a2 Town,
to which the Subjeéts were charged in the Time of Infur-
re&tion or War, for Safety: And fo for Pontage, for this
that he which is charged hath Benefit by it, but the King
cannot charge the Subjett for the muking of 2 Wall about
bis own Houlfe, or for to make a Bridge to come to his
Houfe 5 for that doth not extend to publick Benefit : But
when Enemies come againft the Realm to the Sea-Coaft,
it is lawful to come upon my Land adjoining to the fame
Coaft, to make Trenches or Bulwarks for the Defeace of
the Realm,for every Subjeét hath Benefit by it. And there-
fore by the Common Law, every Man may come upon*
my Land for the Defence of the Realm, as appears SE;. 4.
23. And in fuch Cafe on fuch Extremity they may dig

for Gravel, for the making of Bulwarks ; for this is for the

Publick, and every one hath Benefit by it 5 but after the
Danger is over, the Trenches and Bulwarks ought to be
removed, fo that the Owner fhall not have Prejudice in
his Inheritance: And for the Commonwealth, 2 Man fhall
fuffer Damage ; as, for faving of a City or Town, a
Houfe fhall be plucked down if the next be on Fire:
And the Suburbs of a City in Fime of War for the com-
mon Safety fhall be plucked down; and a ‘Thing for the
Commonwealth every Man may do witheut being liable
to an A&tion, as itis faid in 3 H. 8.0l 15. And in this
Cafe the Rule is true, Princeps & Refpublica ex juftacau-
Ja poffunt rewm wean: auferre.

It was refolved, that this Taking of Salt-peter is a Pur-
veyance of it for the making of Gunpowder for the Ne-
ceffary Defence and Safety of the Realm. And for this
Caufe, as in ather Purveyances, it is an Incident infepara-
ble to the Crewn, and cannot be granted, demifed, ar
transferred to any other, but ought to be taken enly by
the Minifters of the King (as other Purveyances ought,
and cannot be cenverted to any other Ufe than for the
Defence of the Reslm, for which Purpefe enly the
Law gave to the King this Prerogative. And it is
not like to the Mines of Gald and Silver, for there
the King hath Irtereft in the Metal ; and, therefore the}n;e

C
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he may dig for it, Quia quando lex aliquid alicui conce-
dit, concedere widetur id, fine quo ves ipfa effe non poteft. Plow. 314,325,
Vide Plow. in le Cafe de Mines. So the King may dig in 326.
the Land of the Subje&® for Treafure-trove, for he hath
Property.: And if the Powder which is fo made by the Mi-
nifters of the King, begin to decay (as it will in two Years)
then it ought to be changed for other, or the Money co-
ming of it ought to be employed for Powder for the De-
fence of the Realm 5 or the Minifters of the King ought

to make Provifion of Salt-peter which will endure a long
Time, and when need is, to make it into Gunpowder,

which may be made before the Navy can be put in Rea-
dinefs.

The Minifters of the King cannot undermine, weaken, , point,
of impair any of the Walls or Foundation of any Houfes, be ‘
they Manfion-houfes, or Out-houfes, or Barns, Stables, Dove-
houfes, Mills, or any other Buildings : And they cannot dig
in the Floor of my Manfion-houfe which ferves for the Ha-
bitation of Man; for this, that my Houle is the fafeft Place
for my Refuge, Safety, and Comfort, and of all my Fami-
ly 5 as well in Sicknefs as in Health, and it is my-Defence
in the Night and in the Day, againft Felons, Mifdoers, and
harmful Animals ; and it is very neceflary for the Weal
publick, that the Habitation of Subjefls be preferved and
maintained.

And there are two notable Precedents, by which it ap-

ears, that the King by his Prerogative had Power to pro-
Rizbit Depopulation, and provide for Habitation.

The one in the 43 Ed4. 3. Ror. clavf. in turri, nunero
23. pro villa de Southampton. :

The other, An. 2# R. 2. in dorfo claufe, par. 1. N. 15.
by which the King prohibits that fucol’ villarum predic-
tarum non proflernant domus fuas in villis predittis in a-
lias migraturi regiones, €9¢.

Alfo the. Minifters of the King eannot dig the Floor of
any Barn employed for the fafe Cuftody of any Corn,
Hay, &¢. of the Owner, for that the Floor of a Barn
cannot be made dry and ferviceabie again in a long Time :

But they may dig in the Floors of Stables and Ox-
~ houfes, fo that there * be fufficient Room left for the Page [14]
. Horfes and other Cattle. of the Qwner: And fo that
they repair it in convenient Time, in fo good Plight as. Q@
it was before ; alflo they may dig in the Floors. of Cel-
lats and Vaults, fo that there be fufficient Room for
the Neceflaries of the Owner ;3 and fo that the Wine,
Beer, and other neceflary Provifion of the Owner be
C3 not
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" not removed, or in any Sort impaired. And they may

dig any Mud-walls which are not the Walls of any Man-
fion-houfe, o that Order be taken that the Manfion-houfe
be well defended, as it was before ; and fo they may dig
in the Ruins and Decays of any Houfe or Buildings,
which are not preferved for the neceffary Habitation of
Men.

Tlﬁvey ought to make the Places, in which they dig, fo
well and commodious to the QOwner as they were be-

fore.

They ought to werk in the Poffeflion of the Subjed, but
betwixt Sun-rifing and fetring 5 fo that the Owner may
make faft the Doors of his Houfe, and put it in Defence
againft Mifdoers.

They ought not to place or fix any Furnace, Veffels, or
other Neceffaries in anv Houfe or Building of the Subje&t
without his Confent, or {o near any Manfion-houfe, as by it
it may receive Prejudice or Difquiet.

They cught not to continue in one Place over a
convenient Time, nor to return again into the fame
Place before convenient Time (which is long Time) be
paffed.

It was refolved, that the Owner of the Land cannot
he reftrained from digging and making Salt-peter, for
the King hath not Intereft in it as he hath in Gold
and Silver in the Land of the Subje&, for the King
in the Cafe of Salt-peter hath but Purveyance; fo that
the Property of it is in the Owner, and for that he
cannot be excluded of the Commodity in his own
Land.

And it Is to be obfc:-ed, that before 31 FEliz. which
was the next Year after the Spaniy Invafion, there
was not any Licence or Commiffion of any King or
Qucen of this Realm, for. the taking of Salt-peter :
But in the faid s1ft Year there were two Licences
granted. 7

The one particular to George Conflable Efqdiire, and
the other general to George gweh’ﬂ, Riclerd Hills, end
Fobn Euvclin: The firt gives Conftable Power and
Authority for cleven Years to dig, open, and work for
Salt-pcter within the Counties of York, Nortinghawn:, Lan-
caftor, Norihumberland, Cumberland, and the Bifhop-

rick
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rick of Durefine, as well within our Lands, Grounds and
Pofleffions, as alfo within the Lands, Grounds and Pof-
feffions of any of our loving Subjels within the Counties
aforefaid : And the Confideration of the Patent was for a
great Quantity of Saltpeter yearly, by the faid George
Conflable, to be made and provided for the Store of the
Queen, at a lower Rate than before was paid.

And further, Our Will and Pleafure is, That the faid
George Conftable, &c. fhall at his own proper Cofts and
Charges, ereft, make up, and raife all Mud-walls, Stables,
and Grounds whatfoever fo digged up, &¢. In which Li-
cence it was obferved, that no Power is given to dig in any
Manfion-houfe, Barns, Dove-houfes, &¢c. but, as appears
in the laft Claufe, in Mud-walls, Stables, and Grounds;
for the Claufe of Reparation ought without Queftion to
extend to all the Places to which the Power to dig ex-
tends, &c. v '

The other Commiffion to Fuvelin, &¢c. extends to all
the Realm of Ewugland * and Ireland, and all ether
Dominions of the King, as well within cur own Lands,
Grounds and Pofleffions, as alfo wirhin the Lands, Grounds
and Poffeffions of any of our Subjeéls.

Note; The Licence begins with Lands, &¢. fo that
Houfes or Builings are not named in it. For the learned
Counfel of the Queen, as it fhould feem, who drew the
Licence, thought not that the Licence ought to extend to
the Manfion-houfe, or other ncceflary Houfes; for other-
wife it would have been exprefled in the Licence. And
after, feilicer 18 Otlober 2 ‘facobi, Commiffion was granted
to Evelin and others, to take Salt-peter in the Lands, Poi-
feffions, and other convenient Places, and in convenient
Times, fo that there were but three Licences or Com-
miffions ever made. And in none of them any Power by
exprels Words is given to dig in anv Manfion-houfe, &¢.
And in none of them is any Prohibition to the Subjeét ro
dig in his own Land : And it is obferved, that in the faid
laft Commiffion is a Claufe, that for Carriage none ought
to go above nine Miles from his ewn Houle, and that he
fhall have 4 4. for every Mile laden and empty, viz. Euizdo
& Redenndo. And the Reafon was, That the Owner may
return again to his own Houfe in the fame Day: And note
Reader, here is a good Refolution of the Juftices for the
true Prerogative of the King in taking Purveyance of
Salt-peter. ‘

C s GeoRrRGE
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GEORGE LEAKSs Cafe

Hill. 4 Jac.

Toft. 16. N this very Term, one George Leak, a Clerk in Chan
reafon in cery, had upon an ordinary Piece of Parchment, by great
procuring the Decelr, fixed with 3 kind of Glew, another Parchment fo
Blank. and - thin, as Art coyld make it, fo that it did appear but one
thsn Writing  Piece of Parchment 5 and upon the thin Pie?e which was ag
f;n[ ?Ec‘“’ &e. it were the Superficies of the other, he writ by gopd war-
See 1 Hawk’s rant a Licence, which was bronght to the Lord Chancellor,
¢h. 17. Se&  and fealed with the Great Seal : And after, the faid George
47348, 49, & o0k ‘the thin Piece upon which the Writing was, from the
other Parchment to which the Great Seal was affized, and

then all was a Blank with the Great Seal annéxed: And

after the faid George writ upon the Blapk, a Grant of the

King of certain Lands: And what Offence this was, was

this Term debated amongft the Juftices; and it was a

great Queftion amongft them, Whether this was High

T'reafon or no: And it feemed tp me, that this cannot %9-_

adjudged High Treafon, until it was {0 declared by Parlia-

ment: For true it is, that the Statute of 25 E4. 3. declares

that if 2 Man do counterfeit the Great Seal, or Privy Seal,

that this is High Treafon: And true it is, that the Judges

in Times paft, viz. 2 H. 4.25. have adjudged that the

Taking of the Wax which was printed with the Great Seal,

from one Patent, and fixing of it to another Writing made

in the Name of the King is a Counterfeiting of the Great

Seal, for this that he abufeth the ancient Seal, in removing

it from the Patent, and fixing of it on another without War-

rant: And fo Stamford, lib. 1. fol. 3. proves that it was ad-

judged in bis Time: And yet g0 4. pla. 33. that it wag

Petit Treafon after the Statute : And 37 H 8. Title Tren-

fan, Brook, by the Juftices that this was not Treafon: And

Lhave feen a Record of 2 H. 4. the'z5. where the Party

was indicted geperally for counterfeiting of the Great Seal s

And the Jury found him Not guilty of counterfeiting of the

Great Scal, as it was fuppofed by the Indiftment: And

found over the efpecial Matter, that he took the Great Seal

from one Patent, and fixed it to another, and put this in

- Execution; And Judgment is given againft the Party. But

| | with
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without Queflion againft the Law, for as much as they
found him Not guilty of counterfeiting, for this is a full
Verdi€t, and all the reft is Surplufage ; but this Cafe in :
Queftion much differs from ir, for in ¥ this Cafe George Pagel16]
Leak hath not any medling with the Great Seal, but this
remains now anneged as it did before : And far this Reafon
it feems to me, if the Seal bc fixed to a blank Patent, and
one writes a Grant in it, contfary fo his Direction and
Truft; or if one hath Letters Pateny with good Warrant
made, and them rafe in a Place material, and put in other
Words, to the great Prejudice of the King: In none of thefle
Cales can it be adjudged a Counterfeiting of the Great
Seal. For the Statute 25E4. 3. doth not fpeak of counterfeit-
ing of Writings, but only of the Great Seal, and the Delin-
quent in this Cafe doth not meddle with the Seal, but only
with the Writing. And I fhewed a nagable Precedent in
Clayf. 42 Ed. 3. memb. 8. in dorfo, where the Cale was
that King R. 1, by his Charter granted divers Lands and
Liberties Abbati de Bruera, in which the Ahbot rafed out
this Word Fistetrida, and inftead of ir writ Eftleigh. And
upon fhewing of it obtained a Confirmation of it from Kin
Ed. 3. and an Allowance of it 7a Banco R, Aud for this
QOffence the faid Abbot was called before the King and his
Council, viz. in the Star-Chamber; where the Abbot
charged one Rolert Rigg his Com-monk, with the Rafure:
And the Abbot was convi¢t (which could not be but in
Court.) And it was Part of the Sentence, that the faid
Charter, Confirmation and Allowance of it fhould be brought
in by the Abbot to be cancelled. Oyt of which Record, T
do obferve five Things,

1. The Antiquity of the Star-Chamber, and this then 5¢ 4 Inft. to.
was a Court in which the Abbot was convict, and Seatence,

iven.

" 2. That the faid Rafure was not any Counterfeit of the
Great Seal; for if the Offence had been High Treafon, it
fhould not have been determined before the Couucil of the
King in the Star-Chamber., )

* 5. That Spiritual Perfons were then punifhable for Of-
fences before Temporal Judges,

4. That if there be Rafure of 2 Deed between Subje&
and Subje@, in a Place material, all the Deed becomes
naught: And the Party may plead to it non et futum. So,
if ti%e, Patentee rafe his Letters Patent in any Place mate-
rial, all the Patent becomes of no Force by the Law, as ap-
pears by the faid Sentenceg ; all the Patent and all the De-
pendance upon it, viz. The Confirmation and Allowance of
it fhould be all cancelled and defaced,

5. That
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5. That altho’ that it is commonly faid, thit an Abbot
can do nothing in Prejudice of his Houfe, yet in this Cafe
he may do it, for the King ought not to be in worfe Cafe
than a Subje&t: And if the Abbot had rafed a Charter
made to him by a Subjeé, in fuch a Manner as he had
rafed the Charter of the King, the Deed of the Subjett
had become of no Force: And fo in Cafe of the King. And
then I concluded, that if the Rafing of a Word in the Patent
of the King be not Treafon, the Rafing of two or three,
or all the Words of the Patent, and Writing a new Grant, is
not Treafon: And I recited another Precedent 75 an. R. -.
in Parliament, where the Cafe was, That the Ambaflador of
the Duke and State of Genoz being here under the fafe
Conduét of the King, for the Bufinefs of the King and the

Sce 3 Int 8. Realm, was murdered by certain Subjeéts of the King:

John Impe-  And this Matter was debated in Parliament, and there re-

!llal’f.lclffe'/\ folved, declared and decreed, that this was Treafon: Note

batfador TTrea. 1 well, this Cafe was not referred to the Judges, but was

fon. declared in and by Parliament : For it is provided by the

3 Inft. 8. faid A& of 25 E. 3. that for this that many other Cafes of

‘ like Treafon might happen in Time to come, which Men

cannot think nor declare at prelent, that if another Cafe,

fuppofed Treafon, and which is not fpecified in the A&,

fhall come before any of the Juftices, the faid Juftices fhall

flay without going to Judgment of Treafon, until the Cafe

Page [19] be * thewn before the King in Parliament, who ought to

‘ adjudge it Treafon or other Felony ; in which Branch two
Things are to be obferved.

1. That although a Cafe happen like to the Cafes of
Treafons mentioned in the faid A&, that the Judges ought
not (as they do in other Cafes by equal and like Reafon)
adjudge it to be Treafon, for that Branch reftrains them:
But this ought to be declared in Parliament, for the Words
of the A& are, Forafinuch as many other Cafes of Treafon,
like, &¢c. The fecond Thing is, that when a particular

Vide Groriom Cafe (as the faid Cafe of an Ambaflador of 2 King) was ad-
de Jure Belli, judged High Treafon, E: legatos violare contra jus genti-
bb.2. ¢ s gt : And it appears 2 Reg. cap. 10. Hamon Rex Amo-
nitarume Legatos Davidis contumeliis, &c. fuper quo acer-

rimum bellum moverur, &c. By which it appears the Con-

fequence of an Abufe of an Ambaflador, &c. Quod talis in-

juria eft jufti belli caufa. Note, that Legatus ejus vice fun-

gitur, a quo deftinatur 5 € bonorandus eft, ficur ille cujus

vicewe gerit. And afterwards George Leak, upon Exami-

nation before the Chief Juftice of Ewngland, made a clear

Confeflion of all the Manner and Circumflances of the Fact:

"And upon Examination, the Cafe (as it was delivered to

the Juftices to confider of -it, and to give their Opinions)

was
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was fuch; George Lesk joined two blank Parchments fit
for Letters Patent, fo clofe together with Mouth Glew as
they were taken for one, and did put one Label through
them both ; then upon the Uppermoft he writ a true Pa-
tent and got the great Seal put to the Label, fo the Label
and the Seal were annexed to both the Parchments, the one
Written, and the other Blank, then he cut off the glewed
Skirts round about, and took off the Uppermoft thin Parch-
ment (which was written, and was a perfe& Patent) from
the Label which with the great Seal did fill hang to the
blank Parchment; then he writ another Patent within the
blank Parchment, and did publifh it as a good Patent:
Hereupon two Queftions were moved.

1. Whether this Offence be High Treafon or no?

2. If it be High Treafon, then whether he may be in-
difted generally for the Counterfeiting of the great Secal, or
elfe the fpecial Faét muft be expefled? And the Juftices
were divided in Opinion in the fir{t Point of the Cafe: And
my {elf and divers others held that this A& was neither
High Treafon nor Petit Treafon, becaufe it is not within
either of the Branches of the faid Statute of 25 4. 3." But
it is a very great Milfprifion ; and the Party delinquent li-
veth at this Day. But the Chief Juftice and divers others
were againft us ; and by Reafon of the Diverfity of Opini-
ons, refpeltuatur, Vide Flerg, Lib. 1. cap. 22. Ticie cri-
men Falf dicitur, cum quis illicitus cui non fuerit hec da-
ta authoritas de fi3illo Regis rapto vel invento & brevia cor-
tafie confignaveris.  As tothe fecond Point it was refolved, 25 H.8. ¢ 12,
that if the fpecial Matter had amounted to Counterfeiting
of the Grear Seal in Law within the faid Statute, then he
might have been generally indicted of High Treafon for
counterfeiting the Great Seal: As if a Man in an Affray
kill 2 Conftable that comes to keep the King's Peace with-
out any exprefs Malice prepenfed, this is Murder in Law ;
and the Delinquent may be generally indifted of Murder
by Malice prepenfed. :
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A Cafe of CusTom.

Hill. 24 Eliz. Iz the Exchequer.

Cuftoms A Merchant brought cighty Weights of Bay-falt by Sea,

Polt 33,34, to a Haven in England, and out of the Ship fold twenty
DfeRmiger’ Weights, and difcharged them to another Ship in which

&c. they were tranfported: But the faid twenty Weights were
13;'0“" 5:6: 7+ never attually put on the Share: And for the Refidue, viz.
“ 60, he agreed for the Cuftom, and put them upon Land :
And now the Doubt was upon the Words of the Statute of
Puge (18] E Eb cap. 11. * concerning Exportation, viz. fent from the
8 L1 Wharf, Key, or other Place on the Land, and concernin

Qr.20R. 2 Importation, take up, difcharge, and lay on Land: If in
c.4 " this Cafe the faid twenty Weights which always were wa-
ter-born, and never touched the Land, ought to pay Cuftom

as well inwards as outwards.

And it was refolved, that in both the Cafes Cuffom
ought to be paid; for the Difcharging out of the Ship up-
on the Sale aforefaid, amounts in Law to a putting them
upon the Land, for in the Law this is infra corpys comita-
tus: And if the Law fhall not be fo taken, the King may
be defrauded of all his Cuftom, and in this Cafe foralmuch
as no Cuftom was paid, it was refolved that the Goods were
forfeited, &c.

Cafe of Non Obftante, or Di/[}e”ﬁ”g

ower.
girggﬁi;\;ge of NJOTE; A good Diverfity when the King fhall be bound
Power. by A& of Parliament, fo that he cannot difpenfe with it

7 Co.36,37. by any Claufe of 707 obffante. No A& can bind the K. from
§ Co- 38, any Prerogative which is fole and infeparable to his Perfon,

Vaugh. 333, . .y .
347, but that he may difpenfe with it by a noz obflaunte 5 as a
Cumberb.22, Sovereign Power to command any of his Subjeéts to * ferve
3%, Co.g,. him for the Publick Weal: And this folely and infeparably
Plow. 457, s02. 1s annexed to his Perfon: And this Royal Power cannot be
1 Salk.168.  reftrained by any A& of Parliament, t neither in Z"h¢fZ, nor
Sfca?gl"k'w’c”' in Hypothefz, but that the King by his Royal Prerogative
*T 7 may difpenfe with it f on  Commandment of the
may difpenfe with it; for upon Com :

! King,
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King and Obedience of the Subjet, doth his Government

confift: As it is provided by the Statute of 23 H. 6. cap. 8.3 Inft. 249.
that all Patents made or to be made of any Oftice of a She-

riff, &c. for Term of Years, for Life, in Fee-fimple, or in

Tail, are void and of no Effe&, any Claufe or Parol de noz

obftante, put, or to be put into fuch Patents to be made,
nothwithftanding. And further, whofoever fhall take upon

him or them to accept or occupy fuch Office of Sheriff by

Virtue of fuch Grants or Patents, fhall fland perpetually

difabled to be or bear the Office of Sheriff within any

County of England by the fame Authority: and notwith-

flanding that by this A& 1. ThePatent is made void. 2.

The King isreftrained to grant zon obftante. 3. The Gran-

tee difabled to take the Office, yet the King by his Royal
Sovereign Power of commanding, may command by his Pa-

tent, (for fuch Caufes as he in his Wifdom doth think meet

and profitable for himfelf and the Common-wealth, of Note; this
which he himfelf is folely Judge) to ferve him and the Eég‘;fx;’r;’s
Weal publick, as Sheriff’ of fuch a County for Year, or for was tne
Life, &c. And fo was it refolved by all the Juftices of Groundof K.
England, in the Exchequer-Chamber, 2 H. 7. 66. And-,lc')’ﬁo’;?{'}f'g}_
fo the Royal Power to pardon Treafons, Murders, Rapes, ficers ?

&e. is a Prerogative incident folely and infeparably to the

Perfon of the %(ing: And for this 7oz obffante an A& of g“i Poft. 30,
Parliament, to make the Pardon of the King void, and re- & Q&
firain the King to difpenfe with this by noz obflante, and

to difable him to whom the Pardon is made, to take or

plead it, fhall not bind the King but that he may difpenfe

with it: And this is well proved by the A& of 13 R. 2.
Pariiament 2. cap. 1. For by this it was enalled, that no

Charter of Pardon, from henceforth be allowed by whatf{o- Pardons.
ever Juftices, for Murders, Treafon, Rape of a Woman, not

fpecified in the faid Charter; and if it be otherwife, Ze rbe

Charter diffallowed,

Note 5 This was the fureft Way that the Parliament could
take to reftrain the King to pardon Murder, unlefs that
he pardon it by exprefs Terms, which they zhought the
King wonld not, for they knew that the King could not be
reftrained by any A& to make a Pardon s for Mercy and
Power to Pardon is a Prerogative incident, {olely and infepa-
rably to the Perfon of the King: And it hath oftentimes Q
been adjudged that the King can Pardon Murder by gene-
ral Words without any exprefs Mention, with non obftante
the faid Statute: See 4 H. 4. cap. 31. In which it is ordain-
ed that no WWelfhman be Juftice, * Chamberlain, Treafurer, P
Sheriff, Steward, Conftable of a Caftle, Efcheator, Coro- < %8¢ [15]
ner, or chief Forefter, nor other Officer whatfoever, nor

Keeper



Note,

Stat.8R.2.c2.
& 33H.8.¢.24.
Cumb, 23.

Cufe of Non Obflante.  Part XIL;

Keeper of Records, &c. in any Part of zles, notwirhftand-
ing any Patent made to the contrary, with Claufe of oz
obftante licet (it Wallicus natus: And yet without Queflion,
the King may grant this with a Noz obftante. So Pur-
veyance for the King and his Houfhold is incident folely
and infeparably to the Perfon of the King: And for this
Caufe the A& of Parliament bheld in Time of H. 3. e
tallagio mon concedendo, 'Tit. Purveyance, in Raflall, which
bars the King wholly of Purveyance, is void, as it appears
in Co. lib. fol. 69. But in all fuch Cafes, although that the
King may difpenfe with Statutes, yet a general Difpenfati-
on or Grant without #oz obftante is void: But in Things
which are not incident folely and infeparably to the Perfon
of the King, but belong to every Subje&, and may be fe-
vered, there an A& of Parliament may abfolutely bind the
King: As if an A& of Parliament do difable any Subjes of
the King, to take any Land of his Grant, or any of his
Subjeéts (as Bifhops) (as it is done by the Statute 1 Zzc. ¢.3.)
to grant to the King, this is good 5 for to grant or take
Lands or Tenements, is common to every Subje@: And
for this it is not Proprium quarto modo, to Kings, f[tilicet
omni foli & femper. Vide the Cafe of Deans and Chapters
upon the Statute of 13 Eliz. vide 8 R. 2. cap. 2.8 33 H.
6. That none fhall be Juftice of Affize, &¢. in the Coun-
ty where he was born or did inhabit, and yet the King
with {pecial 7on obflante may difpenfe with this, for this
belongs to the infeparable Prerogative of the King, viz.
his Power of Commandment to ferve, &c.

[Note 5 Thefe Opinions may juftify any King’s afting a-
gainft Law, and are a proper Ground o ereff arbitrary
Power, &¢.]

QI



Parr XII.

Q. If High Commiﬂipn ers havePower
to Imprifon.

Hill. 4 Jac. Regis.

OTE; Mich. 4 Fac. Poft Prandium, There wasmoved High Commif:
‘ a Queftion amongft the Judges and Serjeants at Ser- ﬁ;’::’li»/‘f they
jeants-Inn, if the High Commiflioners in Ecclefiaftical [mprif;’n‘fe’ te
Caufes, may by Force of their Commiffion imprifor any
Man or no? :

Firft of all it was refolved, by all, that before the Sta- Poft. 47, 75,
tute of 1 EL cap. 1. the King might have granted a Com- [/'¢;; ¢
miffion to hear and determine Ecclefiaftical Caufes: But Nora, ~ "
then notwithftanding any Claufe in their Commiffion, the Poft.74, 75.
Commiffioners ought to proceed according to the Eclefia-
flical Law allowed within this Realm, for he cannot slter
neither his Temporal * nor his Ecclefiaftical Laws within this ¥ Ergo, Q. the
Realm by his Grant or Commiffion : Vide Caudry’s Cafe, OP‘”‘:PSi“‘hC
5 Report. And they could not in any Cafe have punifhed &yiey 8
any Delinquent by Fine or Imprifonment unlefs they had
Authority fo to do by A& of Parliament. Then all the
Queftion refts upon the Aét of 1 E/ which as to this Pur-
pofe refts upon three Branches.

1. Such Commiffioners have Power to exercife, ufe, oc-
cupy, execute all Jurifdi€tion Spiritual and Ecclefiaftical.

.2. Such Commiflioners by Force of Letters Patent have
Power to vifit, reform, &c. all Herefies, &s. which by
any Manner of Spiritual or Ecclefiaftical Power, &c. can, or
lawfully may be reformed, &c. fo that thefe Branches limit
the Jurifdi€tion, and what Offences fhall be within the
Jurifdi¢tion of fuch Commiffioners, by Force of Letters Pa-
tent of the King: And this is all, and only fuch Offen-
ces may lawfully be reformed by the Ecclefiaftical Law.

3. The third Branch is, That fuch Commiffioners after
fuch Commiflfion delivered to them fo authorized, fhall
have Power and lawful Authority by * Virtue of this A&, Page [20]
and the faid Letters Patent, to exercife, ufe, and execute
all the Premiffes according to the Tenor and Effe& of the
faid Letters Patent. This Branch gives them Power to
execute their Commiffion, But it was objelted, that this

X Branch



Herely, &c.
Poft 56,

If High Commiffioners bave Power,&c. Part X1

Branch doth not give to the Queen Power, by her Letters
Patent, to alter the Proceedings of the Ecclefiaftical Law,
or gave to the Queen abfolute Power by her Letters Pa-
tent, to prefcribe what manner of Proceedings, or Punifh-
ment concerning the Lands, Goods, or Bodies of the Sub-
ject ; and this appears by the Title of the A& reftoring to
the Crown the ancient Jurifdiction, fo that the Intent was
to make Reftitut. and not any Innovation in the Proceeding
or Punithment : And it was obferved that this laft Branch
gave to them Power to execute all the Premifies ; according
to the Tenor and Effett of the faid Letters Patent, fo that
thefe Words /0 authorized in the faid Letters Patent, have
Relation only to the Autherity of the Letters Patent, be-
fore fpecified ; viz. fuch as gave to them Power to vifit, re-
form, redrefs, order, corre&t and amend all Errors, Here-
Sles, Schifins; Abufes, Contempts, and Enorntities whatfo-'
ever ; which by any manner of Spiritual or Ecclefiaftical
Power, can or may lawfully be reformed, &¢c. Thefe are
the Tenor and Effe& of the Letters Patent before remem-
bred : And if any other Conflru&tion fhail be made ; ‘

1. It fhall be againft the exprefs Letters, Scilicet, faid
Lesters Patent. _ .

2. It fhall be full of great Peril and Inconvenience, fot
then not only Imprifonment of Body, but Confifcation of
Lands, Goods, &c. And fome corporal Punifiment may
be impoféed, for Herely, Schiim;, Incontinence, &¢c. Allo
Power may be gived to them to Jurz any Man for Here-
¥ 3 which would be againft the common Law of the Land.

Se¢e Simplon’s Cafe iz Hill. the forty-fecond of Eliz. now
reported by my Lord Coke in 4 Inft. 333. Se¢ Dyer
389,

[Vide pofk. 56, 58. and 93. of the Writ De Hetetico com-
burendo. )

Of



Part XIL

Of the Stealz'ng of Women.

* Ote ; the Statute of 3 H. y.cap. 12. flands upon a Pré- Stealing Wo-
amble and a Purview ; the Preamble is, Where Wo- men, Feloay.
imen, as well Maids 2s Widows and Wives having Subftance; v‘x’f Stare
€c. and fome being Heirs apparent, &¢. for the Lucre of Trials, Vol. 5.
fuch Subflance, be oftentimes taken by Mifdoers, contrary 2 Inft. 434,435+

to their Wills, and after martied, é5c. o defiled: So Note,‘lga""k' 103,

thefe three Words in the Preamble: wiz. 2 Hawk 313,
1. Be taken, Faifl. 101, 102,
132,

2. Be married.

3.” Be defiled. -
- The Purview is, That whdt Peffon ot Perfons from
henceforth that taketh any Woman fo againft her Will un.
lawfully, vis. Maid, Wife, or Widow, that fuch taking,
procuring, and abetting to the fame, and alfo recciving the -
faid Woman fo taken againft her Will, and knowing the
fame, be Felony. And that fuch Mifdoers, Takers, and
Procuters to the falne, and Reccivers, knowing the faid
Offence in Form aforefaid, be henceforth reputed and
Judged as principal Felons, fo that it Is not faid in the Pur-
view fo taken, married, or defiled, but only fo taken againft
their Will : And upon this, great Quéftion was moved
4 & 5 Ph. & Mar. in the Star-Chamber, if the Eloynment
againft her Will, without Marriage, or carnal Copulation
(which is intended by this Word Defiled) be Felony or no?
And the Opinion of Zrook and fome other of the Juftices
was, that it was* Felony ; but Sznders Chief Juftice was a- ,
gainft it ; and afterwards, as Periame Chief Baron did re- Page [21]
port, it was refolved by the Juftices in the 26 Eliz. that
fuch Eloynment only is not Felony by theIntént of the Sta-
tute, without Marriage or carnal Copulation, for the Mif-
chief was not only the Taking, but the Marriage, or the
Defiling, which was (as it was faid in the Preamble) to the
Difparagement of the faid Woman, and utter Heavinefs and
Difcomfott of her Friends : And the Purview ought to pur-
fue the Mifchief,

Secondly, This Word So, hath Reference to the Pream-
ble, and all the Mifchief contained in it.

Note 5 by the exprefs Purview of the A&, the Acceffary
both before and after is made Principal, &c. but by a Con-
ftrution of the Common Law they that receive the Mifdo-
ers, and not the Women are Aoceffaries ; for this A& makes
‘even the Receivers of the Women Principals,

Polt. 100,

HAurum



‘Part XIL

Anrum Reging, Quid? &c.

Pafch. 4 Jac. Regis.

Aurum Regi- Ote; by the Commandment of the King, it was re-
ol Abr.ats, ferred to Pophane, Chief Baron, and my felf, what

Maddox’s Fir. Right the Queen which now is, hath, and in what
ma Bugi pa. Cafes, to a Right claimed by her, called Aurum Regine,
and E;fcéi‘q&"’f that is to fay, Pro centum marcis avgenti una marca aurs

" folvend’ per illum qui [ponre f¢ obligat : And upon Confide-
ration had of it by a long T'ime and View of all the Records
and Precedents, viz: Librune Rubrum in feaccario, fol. 56.
de Auro Regine, where it is faid, that this is to be taken
De iis qui fponte fe obligant Regi, &¢. which is the Foun-
dation of this Claim; and of a Record in the Tower, 52
H. 5. And of a Record in the Exchequer, 4 E. 1. and of 2
Record in the Exchequer, Hill. 12 Ed4. 3. And of the
Fower in the fame Year, iz Ror. Clauf And the A&s of
Parliament, 15 E4. 5. cap. 6. & 31 Ed. 5. cap. 13. and the
13 R. 2.2 Turri, and divers other Precedents and Procefs
out of the Exchequer in the Time of R. 2. H.4.and other
Kings, until the Time of H.7.

It was refolved that the Qucen hath Right to it,but with
thefe Limitations. . ,

1. That it ought to be Spounte by the Subje@ Sine co-
-aftione, fo that this ought to be at the Pleafure of the Sub-
jeét, whether he will offer, or give, of no : And for this
all Fines upon Judgment, or by Offer or Fine for Aliena-
tion, or in any other Cafe where the Subjeé doth not do
it Sponte fine aliqua coaftione, viz. That the King of
Right ought to have it, there the Queen fhall have np-
thing.'

20 It ought to be Sponte (ine confideratione alicujus ve-
ventionis feu intereffe, That the King bath in Effe, in Fure
Corone : And for this upon Sale or Demife of his Lands, or
Wards, or Goods of Felons, Outlaws, & fimzili cafu 5 for
thefe are Contraéts and Bargains concerning the Revenues:
and Interefls of the King : And it cannot be faid in fuch
Cafe thac the Subjells Spowmre fe obligant, as to Purchafe

or

Refolution.



Part XIL “durum Regine

i(;i' }guying any the Revenues or Interefts which theKing
ath.

3. It ought to be Sponte fuper confiderationem, & non ex
-mera gratia & benevolemtia Subditi, for that which is of
meer Grace is not properly faid of Obligation or Duty, and
the Words of the Records are, to have De iis qui fponze f&
obligant; and fo was it ordained by the King and his Coun-
. {el, as appears by the Record of Hill. 4 E. 1. in Scaccario,
&e.

4. It ought to be Sponte fuper confiderationem que non
attingar reventionem feu intereffe Corons, in any Thing ’
which the King bath : As if the * Subjeét give to the King Page [22]
Sponte a Sum of Money for Licence in Mortmain, or for
to create a Tenure of himfelf, to have a Fair, Marker, Park,
Chafe, or Warren, within his Manor, there the Queen
fhall have it : For the Subjet did this Sponze, and was not
conflrained to it: And this doth not concern any Revenue
or Intereft of the King : But if the King hath a Fair or
Market, or Park, or Warren, and grant it for a Sum of Mo-
ney, there the Queen fhall have nothing ; for this was a
‘Thing in ZfJ¢ ; and Parcel of the Revenue of the Crown:
And by that it appears, that foralmuch as little or nothing
is given in-fuch Cafe, where this of Right is due, this is not
now of any fuch Value as was pretended : And this Re-
Aolution was reported to-our Sovereign Lord the King by
“Popham, in the Gallery at Whitehall,

D2 Cafe
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Part XI,

Cafe of Forefls.

Pafch. 5 Jac. Regis.

N this fame Term it was informed to the King, that
great Wrongs were ‘done in his Foreft of Zeicefer in

“ the County of Leicefter : And in his Foreft of Bowlsnd in

the County of Warwick, &c. Parcel of his Dutchy of Lan-
cafter : And upon this, by Warrant of the King under his
Signet, all the Juftices were aflembled to refolve certain
Quettions, to be moved concerning the Forefls by the At-
torney of the Dutchy, and the Counfel of the other Part,
which were Forefts, and which were Chafes ; the which
being Matter in Fa&, the Judges could not give their Re-
folutions but by way of Direftion: And it was refolved by
them, that if thefe are Forefls, it will appear by Matter of
Record, as by Eyres of Juftices of Forefts, Swannymores,
Officers of Forefts, as Regardors, Agifters, Verderors, &c.
But the Appellation of it by the Name of a Foreft in
Grants, Otices and Conveyances, is not any Proof that
this is a Foreft in Law,

2. It was refolved by all the Juftices, that if thefe are
not other than free Chafes, and no Forefls in Law, then
he who hath any Freehold within them, may cut his Tim-
ber and Wood growing upon it, without any View or Li-
cence of any : But if he cut fo much, that there is not-
{ufficient for Covert, and to maintain the Game of the
King, he fhall be punifhed at the Suit of the King. And
fo if 2 common Perfon hath Chafe in another’s Soil, the
Owner of the Soil cannot deftroy all the Covert, but ought
to leave fufficient Covert, and f{ufficient Broufe-wood, as
hath been accuftomed.

3. It was reflolved, That within fuch a Chafe the
Owner of the Soil by Prefcription may have Common
for his Sheep, and Warren for his Conies, by Grant or

Prefcription: But he cannot fur-charge with more than
‘ hath
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hath been ufed, Time from which, &¢c. nor make Bur-
rows in other Places than hath been ufed from the Time
of which, &. unlefs he hath Warren by Grant, and then
he may ufe it according to his Grant 5 but he cannot erel
a new Warren without Charter.

4. It was refolved, That he who hath fuch a Warren
may lawfully build upon his Inheritance, within his War-
ren, a convenient Lodge for Prefervation of his Game.

5. 1t was faid by Popham Chief Juftice, that it was ad-
judged in the Time of the Chief Baron Zrerz, in the Ex- °
chequer, that 2 Man may prefcribe to cut his Wood upon
his own Inheritance within a Forefl, although it was a-
gainft the A& in the 43 F4. 1. which is in the Abridg-
ment, Title ¥ Foreft 21. And this was the Cale of Sellen- Poge [23]
ger, for cutting Wood in the Foreft of Hay in the County
of Hereford : And their Reafon was for that this was but
a Declaration of the Common Law, and it may by tolled
by Cuftom, as Littleton {aid; wvid. 2 Fd. 2. Title Tref
Pafs, fol. 9. in the Time of FEd. 1. Trefpafs 239., Plowd.
Com. Dyer 72,33z, 2 Ed. 4. cap. 7, that the Subje&t may
have a Foreft: But this is intended if he hath Power to
have Swannimotes and- Juftices in Eyre and Forefters ap-
pendant to his Forefts.
.~ Confuetudo ex rationabili caufp ufitata privar communes

legem : And it was held by fome that this was but an Qt-
dinance, and not any A&t of Parliament. Q.

4 Toft.33,43,75
1b. 289, 290.

D3 FLOYD



Cafe of Confpiracy. Part XIL

Froxp and BARKER

Pafch. 5 Jacobi Regis.
Iz the Star-Chamber,

Confpiraty N this vety Term, between Rice ap Evan ap Floyd, and
doth not fie Richard Barker, one of the Juflices of the Grand Sef-
againt 2 J0ror 5 5ns in the County of Anglefey, and other Defendants: It
but againfta was refolved by Popham and Coke Chief Juftices, the Chief
yi{“ifsh Baron, and Egerton Lord Chancellor, ‘and all the Court of
9,1,;2 099' i Star-Chamber, that when 2 Grand Inqueft indifts one of
1 Hawk. ch 72. Murder or Felony, and after the Party is acquitted, yet no
pertowm.  Confpiracy lies for him who is acquitted, againft the In-
diGtors, for this that they are returned by the Sheriff by
Procefs of Law to make Inquiry of Offences upon their
QOath, and it is for the Service of the King and the Com-
monwealth. And as it is faid in the ro El 265. they are
compellable to ferve the Law, and the Court ;-and their
Indiétment or Verdi¢t is Matter of Record, and called Ve~
vediétum, and fhall not be avoided by Surmife or Suppofal,
and no Attaint lies. ~ And for this Reafon they fhall not be
impeached, for any Confpiracy or Praflice, before the In-
diétment : For the Law will not fuppofe any unindifferent,
when he is fworn to ferve the King: And with this agrees
the Booksin 22 4. 77. Affife p. 12. 21 Ed. 5. 17. 16 H.6.
19. 47 Ed. 3.19. 29 H. 8. 2. F.N. B.115.4. But it is
otherwife of a Witnefs ; for if he confpire out of the Court,
and after {wear in the Court, his Oath fhall not excufe his
Confpiracy before 5 for he is a private Perfon, produced by.
the Party, and not returned by the Sheriff, who is an Of-
ficer fworn, and the Jurors are fworn in Court as indifferent
Perfons: And the Law prefumes, that every Juror will be
indifferent when he is {worn ; nor will the Law admit
Proof againft this Prefumption.

2. It was refolved, That when the Party indi@ed is con-
vi€t of Felony by another Jury, upon Noz guilty pleaded,
there he never fhall have a Writ of Confpiracy, but

. when the Party upon his Arraignment is legitimo modo ac-

U Salke. quictarus: But in the Cafe at the Bar, the Grand Jury who
indi¢ted one [Villiaie Price for the Murder of Hugh ap

William, the Jury, who, upon Noz guilry pleaded, convih&ed

im,
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him, were charged in the Star-Chamber for Confpiracy a-
gainft him, and indifted and convifted, which Manner ot
Complaint was never feen before: Forif the Party fhall not
have a Confpiracy againft the Indiftors, when the Prifoner
is acquitted upon his Indiétment, a muiro fortiori when he Q.
is lawfully convict, he fhall not charge neither the Grand
Inqueft by whom he was indiéted, nor the Jury who found
him guilty : For the Law in fuch Cafe doth not give any
Attaint, for this that he was indifted by the Oath of twelve
Men at the leaft, and found guilty by twelve: And in thefe
Cafes, the King is the fole Party to the Proceedings againft
the Prifoner: But on the other fide, when a Jury hath
acquitted a Felon or Traitor againft manifeft Pioof, there
they * may be chdrged in the Star-Chamber, for their Par- Psge [24]
tiality in finding a manifeft Offender Not guilty, Ne male-
ficia remanerent impunita. And it will be a Caufe of in-
finite Vexation and Oceafion of Perjury and {mothering of
great Offences, if fuch Averments and Suppofals fhall be ad-
‘mitted after ordinary and’ judicial Proceeding: And it will
be a Means a4 deterrvendos € detrabendos juratores a fer-
witio Regis. i :

3. It was refolved that the faid Barker who was Judge
of Aflife, and gave Judgment upon the Verdi&t of Death,
againft the faid W. P. and the Sheriff who did execute
him according to’ the faid Judgment, nor the Juftices of
Peace who did examine the Offender, and the Wirneffes for
Proof of the Maurder before the Judgment, were not to be
drawn in Queftion in the Star-Chamber, for any Confpira-
cy, nor any Witnefs, nor any other Perfon ought to be
C}Z'argéd with any Confpiracy in the Star-Chamber, or elfe-
where, when the Party indifted is convifted or atraint of
Mutrder or Felony: And altho’ the Offender upon the In.
diétment be acquitted, yet the Judge, be he Judge of Affife,
or a Juftice of Peace, or any other Judge, being Judge by
Commiffion and of Record, and {worn to do Juflice, cannot
be charged for Confpiracy, for that which he did openly
in Court as Judge or Juftice of Peace: And the Law will
not admit any Proof againft this vehement and violent
Prefumption of Law, that a Juftice fworn to do Ju-
fice’ will'do Injuftice; but if he hath confpired before
out of Court, this is extrajudicial ; but due Examination of
Caufes out of Court, and inquiring by Teflimony, & fiwmi-
lig, is not any Confpiracy, for this he ought to do; but
‘Subornation of Witnefles, and falfe and malicious Profe-
cutions, out of Court, to fuch whom he knows will be
Inditors, to find any guilty, &¢. amounts to an unlawful
Confpiracy. o
o D4 And



Averments,

MNote.

Page [25]

Cuafe of Confpiracy. Part XIL

And Records are of fo high a Nature, that for their
Sublimity they import Verity in themfelves ; and none
fhall be received to aver any Thing againft the Record
it fcIf; and in this Point the Law is founded upon
great Reafon, for if the judicial Matters of Record fhould
be drawn in Queftion, by partial and finifter Suppofals
and Averments of Offenders, or any on their Behalf, there
will never be an End of Caufes: But Controverfies will
be irfinite 5 Er infinirume in jure refrobatur : And for
this it is adjudged in the 47 E4. 3. 15. That a Judge who
hath a Commiffion, wiz. that is of Record, fhall not be
charged in Confpiracy 5 which is to be underftood of
what he did in Court, for the Reafons and Caufes afore-
faid : And with this agree the Books, 21 Ed. 4. 67. & 2y
A #l. 12, and the Reafon is for this, that tho’ the Party
is acquitted, yet the Accufing ftands with the Record : And
accordingly was the Law taken in this Cafe. But in an
Hundred Court, or other Court which is not of Record,
there Averment may be taken againft their Proceedings,
for that it is no other than Matter iz Pais, and not of
Record ; as it appears in the 47 Ed. 3.15. Alfo one thall
never aflign for Error, againft that which the Court doth
as Judges; as to fay, that the Jury gave Verdiét for the
Defendant, and the Court did enter it for the Plintiff,
ot to fay that the Party who levied the Fine was dead be-
fore the Fine was levied, or fuch like. Vide 1 H. 6. 4.
39 H . 6.52, 7 H 7. 11 H.7.4.28. 1 Mar. Dyer 89. But in
a Writ of falfe Judgment, the Plaintiff fhal] have a dire&
Averment againft that which the Judges in the inferior
Court, have done as Judges, Quia Recordum non habent,
and with this accords 21 H. 6. 34. And as a Judge fhall .
not be drawn in Queftion in the Cafes aforefaid, at the
Suit of the Parties, no more fhall he be charged in the
faid Cafes before any other Judge at the Suit of the King.
And for this in the 27 4. #/.18. One was indi®ed and
arraigned at the Suit of the King, That as he was a Juftice
of Oyer and Termincr, where certain Perfons were in-
di&ted * of Trefpafs before him, he made an Entry of Re-
cord, that they were indicted of Felony: And it was ad-
judged that this Indi¢tment was againft the Law, for this,
that he was 2 Juftice by Commiffion; and that is of Re-
cord ; and this prefent A& fhall be to defeat the Record, hos
eft, to aver againft that which he did as Judge of Record,
which’ cannot be by the Law. Vide 29 Af pl. 23. 2 R. 3.
9. 28 Af pl.z1. 9 H.6.60. And it was faid, that it was the
Cafe of one Nudigate, who as a Juftice of Peace had re-
corded a Force upon a View, which he did as Judge up-
o
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on Record; and a Bijl was exhibited againft him in this
Court, for this, that he had fallly made a Record, where
indeed there was not any Force : And by the Opinion of
Catlyn and Dyer, Chief Juftices, it was refolved, that that
Thing, that a Judge doth as Judge of Record, ought not
to be drawn in Queftion in this Court.
Note well, thar the faid Matters done at the Bar were not
examinable in the Star-Chamber ; and for this it was or-
dered and decreed by all the Court, that the faid Bill with-
out any Anfwer to it, by the faid Richard Barker, fhall be
taken off the File and cancelleq, and utterly defaced : And
it was agreed, that infomuch as the Judges of the Realm
have the Adminiftration of Juftice, under the King, to all
his Subjeéts, they ought not to be drawn into Queition for
any fuppofed Corruption, which extends to the Annihilating
of a Record, or of any judicial Proceedings before them,
or tending to the Slander of the Juftice of the King, which
will trench to the Scandal of the King himfelf, except it
be before the King himfelf; for they are only to make an
Account to God and the King, * and not to anfwer to any * Q. The Par.
Suggeftion in the Star-Chamber; for this would tend to the liament,
Scandal and Subverfion of all Juftice. And thofe who are
the moft fincere, would not be free from continual Ca-
lumniations, for which Reafon the Orator faid well, fzvi-
Zilanduimn eft femper, multe infidie funt bonis.
~ And the Reafon and Caufe why a Judge, for any Thing
done by him as Judge, by the Authority which the King
hath committed to him,, and as fitting in the Seat of the
King (concerning his Juftice) fhall not be drawn in Que-
ftion before any other Judge, for any Surmife of Corruption, )
.except before the King himfelf, is for this; The King
him{elf is Ze jure to deliver Juftice to all his Subjeés ; and {gdges have
for this, that he himfelf cannot do it to all Perfons, he Km‘f%‘gfghc
delegates his Power to his Judges, who have the Cuftody -
and Guard of the King’s Oath. :
. And forafmuch as this concerns the Honour and Con-See 4 Inft. 41,
fcience of the King, there is great Reafon that the King 43 71
himfelf fhall take Account of it, and no other. ,
And Thorp’s Judgment who was drawn in Queftion for?ffcggtst;"; ¢
Corruption before Commiffioners, was held againft the Law, That Th:r,p’s '
and upon that he was pardoned ; and it is contained in the Judgment was
fame Record, Quod nvn trabitur in exemplum. Vide the E()lelasgt?iminf;
Conclufion of the Oath of a Judge. Vide the Chronicle of and legal, Jbut
Stow, 18 Edw. 3. 312, in Truth the
Note ;5 Thomas Weyland Chief Juftice of the Common}"’ug?,fss“fgrgf
Bench, Sir Ralph Hengham Juftice of the King's Bench sthen o cor-
gnd the other Juftices were accufed of Bribery and Cor-1upt that the
: . K. was forced
ruption,. try him by
Commiffion.
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ruption, and their Caufes were determined in Parliament,
where fome were banithed, and fome were fined and im-
rifoned. o
Vide » Fd. 3. fol. 27. That the Juftices of Zrayl-bafton
(fo called for their fummary Proceeding) were in a Manner
Juftices in Eyre; and their Authority was founded upon
the Statute of Ragman, which you may fee in the old
Magna Charta. Vide the Form of the Commiffion of the
Page [261* Trayl-bafton, Holling[bead, Chron. fol. 512. And note ; it
appears by the faid Precedent and Chronicle, that the
King did examine the Corruption of his Judges, before
himfelf in the ParliameR, and not by Force of any Com-
miffion. o
Abfurdum et affirmare, (re judicata) credendum effe
non Fudici. ‘

Of Qaths before an E_ccieﬁaﬁical Fudge ex |

Officio.

The Ordinary NOTE; Pofeh. 4 Facobi, In the Time of the Palia-
cannot enforce ment, the Lords of the Council of Whiteball de-
aMantoan manded of Popbam Chief Juftice, and my felf, upon Mo-
wer general 7. . . . 1
Articles Ex  tion made by the Commons in Parliament, in what Calfes
Officio. the Ordinary may examine any Perfon ex officio upon QOathj;
and upon good Confideration and View of our Books, we
anf{wered to the Lords of the Council at another Day in
the Council-Chamber.
Note this Ex 1. That the Ordinary cannot conftrain any Man Ee-
Officio Oath is clefiaftical or Temporal, to fwear generally to anfwer 1o
{:ﬂccabmgated Juch Interrogatories as fpall be adminiftered umto bim 5
yStat. 16 Car. . . . P g
1. c 2. Sed, o, bt ought to deliver to binm the Articles upon which he
. & 13 Car2. 5 10 be examined, to the Iutent that be may know
Cix Selt. 4. aquhether be ought by the Law to anfwer to thewm: And’
ce Gibfon’s . - !
Codex 56, 58, J0 25 the Courfe of the Star-Chamber and Chancery; the
47,999, 1053. Defendant bath the Copy of the Bill delivered nuto biwm, or
otherwife be need not to anfwer to it. ‘

2. No Man Ecclefiaftical or Tenporal fhall be examined
upon fecret Thoughts of bis Heart, or of his fecret Opi-
nion : Bus fomething ought to be objefted " againft biin
whar be barh fpoken or done: No Lay-man may be exa-
mined ex officio, excepr in two Caufes, and that was
grouinded wpan great Reafon 5 for Laymen for the moft
part are not lettered, wherefore they may eafily be in-
veigled and iuntrapped, and principally in Herely and Er-

4 rors :
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vors of Faith : Aund this appears by an Ordinance wmade in
the Time of Ed. 1. Tit. Probibition in Raftal.

The Words of which Ordinance are, And 2.2 won pernir-
tant qued alioqui laici in balliva fua in aliguibus locis conve-
niantur, ad aliguas recegnitiones j ev juramenta fiua faciendas,
22iff in canfis Matrimonialibus & Tgflamentariis. And the
Reafon that the Ecclefiaftical Judge fhall examine them in
thefe two Calfes, is for this, that Contralls of Matrimony,
and the Eftates of the Dead are many Times fecret s and
they do not concern the Shame and Infamy of the Party,
as Adultery, Incontinency, Ulury, Simony, Hearing of Mals,
Herely, &o.

And for this Caufe in thefe Cales, and fuch like, the
Ecclefiaftical Judge ought net to examine Parrem reawm,
upon ‘their Oath ; for as a Civilian faid, that this was -
wentio Diaboli ad detrudendas miferorum animas ad in-
fernume : And in the Regifter, fol. 35. 6. There is a Prohi-
‘bition in this Form, Praecipimus tibi qiiod non permittas
guod aliqui laici ad citationem talis 1.yifC" aligno loco con-
viant de cetero ad aliquas Reccgnitiones faflas wel fa-
cramenta preftands (the one is the Expofition of the o-
ther) #iff in cafibus marrimonialibus 5 reflamentariis :
And, there is an Attachment upon it, Pone per vad. ta-
lem Epifc’: quod fit coram Fufticiaviis noftris, &c. often-
Sfurum guare fecic fummoniri, & fer cenfuras Ecclef. di-
fringi laoicas perfonas vel laicos bomiues € freminas ad
‘comparendum coram eo &d preflandum juramentuie pro

voluntare fua igfis invitis in grave Corone prejudicinin* Page [24]

88 dignitatis noftre Regie, necnon coutra confuerudinen
Regni noftri: Et babeas ibi momina plegiorum, &c. Te-
Ste, &c. by which it doth appear, that this was not only a-
‘gainft the faid Ordinance, but alfo againft the Cuftom of
the Realm, which had been Time out of Mind, and allo
in Prejudice -of the Crown and Dignity -of the King: And
with this agrees F.N.'B. fol. 41. And Vide the Cafe report-
ed by the Lord Dyer (but the Cafe is not printed) Trin.
10 Fliz. one Leigh an Attorney of the Common Pleas,L
was committed to the Fleet by the high Commiflioners
in a ‘Caufe Ecclefiaftical, for this, that he had been at
Mafs, and refufed to fwear-to certain Articles to be pro-
pofed to him, And beld, That altho” in fuch Cafe, Eccle-
{iaftical Jurifdi€tion is faved by the Statute of 10 Eliz. yet
they-ought net in Tuch Gafeto. examine upon his-Oath : And
hereupon he was delivered by all the Court of Common
Pleasupon the Return of the Matter upor a Haleas Corpus.

oo
Cig

h's Cafe.

And in Mich. 18 EL Dyer, fol. 175.in Hiud’s Cale, who Hind’s Cale.

would not {wear coram Cominiffisiariis Ecclef. fuper articu-
' los

\
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Wote; the De Jos pro yfura, & ea de canfa commiffis eft Gaole de le Fleet.
{,“’Fr"y out ‘{f He was delivered by Habeas corpus per toram Curiam. This
ri1on was oe- . .

caufe the high was alfo becaufe they could not imprifon.

Commiffion Vide le Statute 25 H. 8. cap. 14. Which is declaratory as

i‘:?m“"r%:«::;;e to this Point : It {tandeth not with the right Order of Ju-

2 In{{“)”g: ftice nor good Equity, that any Perfon fhould be conviét,

Gibfon’s Co-  and put to the Lofs of his Life, good Name, or Goods,

dex 410. unlefs it were by due Accufation, and Witneffes, or by Pre-

fentment, Verdiét, Confeflion, or Procefs of Qutlawry,

&e. And it is not reafonable that any Ordinary upon Sufpi-

cion conceived of his own Fantafy, without due Accufa-

tion or Prefentment, fhould put any Subjet of this Realm

in Infamy and Slander of Herefy, to the Peril of Life,

Lofs of good Name, or Goods ; (E? paulo antes) the moft

expert and learned Man of this Realm, diligently laying,

guard upon himfelf, cannot efchew and avoid Penalty and

Danger, &¢. if he fhould be examined upon fuch cap-

tious Interrogatories, as is and hath been accuftomed to

be miniftred by the Ordinaries of this Realm, in Cafe

where they will fufpe@ any Man of Herefy: And_this was

the Judgment of all the faid Parliament. See F. N. B. Ju-

ftice of Peace y2. Lamb. in his Juftice of Peace, 338. Crowzpr.

in his Juftice of Peace 36. 6. In all which it appears, that

if any be compelled to anfwer upon his Oath, where he

ought not by the Law, that this is Oppreflion and pu-

nifhable before a Juftice of Peace, a Juftice of Affife, &c.

¥or this is an Article of Charge, to enquire of all Op-

preflions: And as to that which was objetted, that for a

very long Time, divers had been examined upon Oath in

Eccleﬁagical Courts ; as to this it was anfwered, that it

might very well be, and not againft Law, for the Words

of the Treatife or Ordinance, and of the Regifter, are,

Contra voluntatem eorumn, &c. So that if any affent to

it, and take it without Exception, that is not Comtra vo- -

luntatem eorunz, but to inforce any to take it, who ought

not to take it by the Law, is a great Oppreffion: But if

any Perfon Ecclefiaftical be charged with any Thing which

is punifhable by our Law, as for Ufury, &c. there he fhall not

be examined upon Oath, for this, that his Qath is Evi-

dence againft him at the Common Law, and to do it in-

curs the Penalty of the Statute ; but Witnefles may be cited

. to teftify. Regifter, Tit Confult. F. N. B. 53 4. Alfo by the

Giblow’s Co- Statute 2 H. 4. cap. 15. it is provided, that 4iffus Diwcefa-

dex 400. nus per [ vel per Commiffarios fuos contra bujufinodi

perfonas, &c. Et ad omne juris effeltumn, publice & ju-

dicigliter procedar & ncgotiume hujufinod:, &c. terminet

Juxta
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Juxta Canonicas Santtiones, which Words, juxta Canonicss
Janlliones, give them Power to proceed according to

their Canons, and exclude the Common Law, and by

« Pretext of this in the Cafes mentioned in the faid A&, :
they examined as well Lay-people as * Clerks, upon their Page [28]
Oaths concerning Herefy, erroneous Opinions, £5¢c. men-
tioned in the faid A& in the Reigns of H. 4. H.5. H. 6.

Ed 4. R.3. H.7. unto the Time of the faid A& of 25

H. 8. And for this in the Reign of H. 8. nor in the Reign

of Ed.6. noLay-man wasexamined upon his Oath, except

in the faid two Cafes of Matrimony and Wills: But in

the Reign of Queen Mary, this A& of 2 H. 4. was revi- Polt.57,58, 93,
ved, and then all' the Martyrs who were burnt were exa-

mined upon their Oaths: And afterwards by the 10 F/

the faid A& of 2 H, 4. is repealed, by which the Com-

mon Law is in full Force and Effet: And for this Caufé

all the Pretence of Poffeffion and Praflice which ‘the Ec-
clefiaftical Courts have had is ftrongly anfwered by this

which hath been faid, that the Words of the faid Treatife

and Regifter are, Contra voluntatem eorum, €c. And
_thofe who have {o taken it, have affented to it, and that

ftands with Law. )

Note, That King Hobn after he had murdered his Matth. Paris,
Nephew Arshur, and Niece Ellenor, the Iffue of his el- ;2% 226,227,
der Brother Geffery, after he had lott Normandy, Agqui-—"
tain, and Awjou, after that his Commons for unjuft Vexa-
tion difobeyed him, his Nobles revolted from him, the
Clergy oppreffed by him, and that he ftood excommunica-
ted by the Pope, and his Kingdom interdifted, he for his
Proteltion, granted by his Charter of 13 Maii anno Regnui
14. {ubmitted himfelf to the Obecdience of the Pope:

And after in the fourteenth Year of his Reign, as one
deftitute of all Succour and Safety, and from Day te
Day in Fear to lofe his Crown, by another Charter he re-
figned his Crown and Realm to the Pope Iunocent and
his Succeflors, by the Hands of Pandolph his Legate, and
took it of him again to hold of the Pope, which was utterly
void, for this, that the Kingly Dignity is an Inherent infe-
parable to the Royal Blood of the King, and defcendable
to the next of Blood of the King, and cannot be tranf- Parliament Ca:
ferred to another, no more than a Duke, or Earl, or Ba- 5L &
ron, or ather Dignity may transfer over their Dignity,
for thefe are Incidents infeparable ; alfo the Pope was an
-Alien born, and therefore was not capable of Inheritance
within Ewngland: By Colour of which Submiffion and Re-
fignation, the Pope and. his Succeffors exaéted great Sums
of the Clergy and Laity of Eugland, pra commutandis
4 -
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Feniventiis, to maintain the Height and Digrity of the
Pope. And for the better inriching of the Coffers of the
Pope, Pope Gregory the Ninth fent Otho Cardinalis de Car-
cere Tulliano into this Realm, when there was Indignation
betwixt H. 3. and his Nobles, to colleét Money for the-
‘Pope, who did collect infinite Sums of Money, fo that it
‘was faid of him, Quod legarus juginatur boms Anglie,
which Legate held bis Council at London, Anno Domini
1237, & 22 H. 3. And for the better finding our Offences
which fhould be redeemed with Money, he, with the AL
fent of the Bifhops of Ewgland there aflembled, made
divers Canons, amongft which one was, Fus jurandi Ca-
Jumnie in canfis ecclefiafticis cujufliber, & de weritate di-
cendi in [piritnalibus quogue, ut veritas facilius aperiatur
€ caufe celerius determinentur, Staruimus de cetero pre-.
ftari in Regno Anglie fecundum Canowicas € legitimas
Sanltiones, obtenta in contraviume confuetudine non 0b-
fanre, &c.

By which Canon it appears, that the Law and Cuftom
of England was againft this Examination of the Party De-
fendant upon his Qath, for it is faid Staruimus de cezero
preftari in Regno Anglie, fo that this was a new Law,
and took its Effe&t de cetero.

2. Obtenta in contrarium confuetudine non ohfianre. And
this very well agrees with the Regifter and the faid
Treatile De Regia Probibitione ; and the other Autho-

Page [29] rities, that the Law and Cuftom of Eugland * was, that
Lay-people in criminal Caufes, be they Ecclefiaftical or

Temporal, fhall not be examined upon their Oath (only

in Caufes matrimonial and teflamentary ;) otherwife it is of

‘Clerks, as is aforelaid: And for-this, that it appears by

the faid Canon it felf, that this was againft the Law and

Cuftom of Ewglend ; whence it follows that this Canon

fhall not bind, for that the Law and Cuftoms of Englawd

‘cannot be changed without an A& of Parliament, for this,

‘that the Law and Cuftom of Ewugl. is the Inheritance of the

Subje&, which he cannot be deprived of 'without his Affentin

Parliament: And it appears in Linwood, cap. jure jurandi,

fol.8. 6. That Boniface Bithop of Canterbury, An. 1272,

& 5v H. 3. a little before the Death of that King made

See Giblon’s - this Canon, Statutmus quod Laici de [ubditorum peccatis
gc"fbc.l‘é”g' & exceffibus corrigendis per prelatos & judices ecclefiafti-
woto, o inquiratur ad preflandum de veritate dicendn fucra-
mentum per excommeunicarionis fenventias. i opus ‘fuerit
compellanmtur tmpedientes, vero ne bujufmodi juramentum

prefletur per tuterdilt’ eft excontmunicatio fententia arce-

antr. In which Canen it is to be obferved, that this e:i(«

tends
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tends to Lay-people ; for, as appears, the Ecclefiaftical
Judge may examine thofe of the Clergy upon their Oaths,
And note ; Linwood, cap. jure jurando, fol. 6. litera E.faith
fo. Hic dicitur canfss editionis bujus flaruri, viz, Prelatt
Ecclefiaftici procedebant ad inquirendum de criminibus &
excelfibus fubditorume “fuorum, & laici (nota bic) fuffulti
poreflate dominorum temporalium in bujufinodi inquifitioni-
bus noluerunt fjurave de verirate dicenda.

Note well what the Caufe was, why Lay-people refufed
to be examined for Crimes and Excefs.

2. It appears, that the Judges of the Common Law, by
their Prohibition did interdiét, &5c. as it appears by the Re-
oifter and the other Authorities ; in the Time of E4. 1.
and other Kings, Incroachments were made upon the Sub-
je&ts, which are here called Tmspediinentes, but now the Ca-
‘non faith, Tuspellat. :

‘3. That where by the Law they may examine Lay-peo-
ple upon their Oath, T caufis marrimonalibus & teftansen-
‘zariis, here Boniface makes this Canon to extend to Pec-
‘cata & Exceffus, which Canon was atterly again{t the Law
and Cuftom of England. In like Manner another was made
by him at the fame Time, Linwood, cap. de benef. fol. 231.
‘which Canon being made direftly againft the Judges, who
'did award Procefs againft them, if they did impofe any
pecuniary Pain: And prohibits them the Judges with Fear
‘of Excommuriication, the “Canon being againft Law, the
Judges prohibited them notwithftanding this Thundering
‘of Excommunication in all Ages. And the Scope and Pur-
‘pole of the faid Canon was to perplex the Subjefls, 2nd to
inrich themfelves by Punifliment pecuniary: “And this is
declared by A& of Parliament made 9 Edw. 2. called Ar-
‘ticuli Cleri. i prelati imponant Prriain Pecunisrum alicsii Note
pro peccaro, 8¢, Regia Probibirio-locum haber. Note this.

of
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Bridges.

See 13 Co. 33.

&ec. ib,

Antea 18, 19.

Part XIL

Of Pardons.
Trin 5. Jac. 1.

Ota 3 the Law fo regards the Weal publick, that altho

in A&tions popular the King fhall have the Suit folely

in his own Name for the Redrefs of it, yet by hisPardon he
cannot difcharge the Offender, for this, that it is not only in
Prejudice of the K. but in Damage of the Subjeéts 5 the’
for the avciding of infinite Suits, they cannot have private
Aétions, and for that Reafon the Suit is given to the King,
not only for himfelf, but alfo for all his Subjeéts, *as ifa Man
ought to repair a Bridge, and for Default of Reparation it
falls into Decay : In this Cafe the Suit cught to be in the
Name of the King, and the King is fole Party to the Suit,
but for the Benefit of all his Subjeéls. And for this, if the
King pardon it, yet the Offence remains; and in any Suit
in the Name of the King, for Redrefs of it, the Offender
ought (notwithftanding the Pardon) to make and repair the
Bridge for the Benefit of the Weal publick 5 but peradven-
ture the Pardon fhall difcharge the Fine for the Time paft;
and with this agrees '37 H. 6. 4. 6. Plow. Come. in Nicol’s
Cafe 487. where the Words of the Law are ; If a Bridge
or 2 Highway is repairable by the Subje&, and is in Decay,
the Pardon of the King fhall not excufe him which ought
to do it, for this, that the other Subjeéts of the King have
Intereft in it. But note; the Pardon in fuch Cafe fhall dif-
charge the Fine, but only for the Time before the Pardon:
But for the Time after the Pardon, without Queftion the
Offender for his Default fhall be fined and imprifoned ; the
fame Law, and a zuito fortiori in cafe of Depopulation
for this is not only an Offence againft the King, but againft
all the Realm ; for by this the Realm is infeebled jidle and

- diffolute People, which are Enemies to the Common-wealth,

Antea 3. 49.

abound : And for this Caufe Depopulation and Diminution
of Subjelts is a greater Nufance and Offence to the Weal
publick, than the Hindrance of the Subjels in their good
and eafy Paffage by any Bridge or Highway: And for this,

.notwithftanding the Pardon ot the King, he fhall be bound

to re-edifie the Houfes of Husbandry which he hath depo-
pulated 3
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pulated ; but peradventure for the Time before the Pardor
he fhall not be fined, but for the Time after without doubs¢
he fhall be fined and imprifoned, for the Offence it felf
cannot be pardoned, as in the Cale of a Bridge or High-
way 5 Luia eft malum in f¢ : But this continues asito the
Fine and Imprifonment at all Times after the Pardon : But
the Penalty inflited by the Statute that may be difchar-
ged, Quia probibitum. Vide 3 Ed. 3. T1t. Aff. 443: Whege
an Abbot was bound to repair a Bridge by Prelcription, and
after the King by his Charter difcharged him; which Chat-
ter was allowed In a Quo warranto. And after the Abbot
was indi€ted at the Suit of the King, for Default- of Re-
paration of the faid Bridge, and he pleaded the {aid Char-
ter and Allowance: And notwithftanding it was adjudged
that he fhould repair the faid Bridge, for this, that al
tho’ the Suit be in the Name of the King for the Offence,
yet the King cannot difcharge it, for this, that it fhall be
to the Prejudice and Damage of his Subjefts: But when the
King chargeth his Subjeéls for the Making of a Bridge, or
Caufey or Wall, &c. there the King may difcharge of the
Pontage, Murage, £&c. But when one is bound: by Prefcrip-
tion or Tenure, €. to repair a Bridge, &¢. there the King
cannot dilcharge it. And all this appears in the faid Book,

And Note 5 If one be bound to the King in a Recogni- Vide 37 H ¢,
zance for to keep the Peace againft one, and other the Licge z%ef’gli"ggf‘
People of the King; in this Cafe the Xing, before the 3§Grant53.°
Peace cannot pardon or releafe the Recognizance, as it is
agreed in 11 H. 4. 45. 37 H. 6. 4. 1H. . 10. And the Rea-
fon is, although the Recognizance be made to the King
folely, yet inafmuch as this is made for the Benefit and
Safety of the Subjelis of the King, in fuch Cafe it cannot

be difcharged.
Note ; No Licence can be made to do any Thing that is See Vaug. 333,

Malum in [fe, but Malum probibizume may. vv-H. 3. 11, 3 3%
H 7. 39 H. 6. 39. . - Pott. 6.

E | . Cori«
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Page [51] Commiffions of Enquiry.
Trin. 5 Jac. 1.

Commifiions N’Ote 5 Commiffions in Ewglifb under the Great Seal

i?(,i"l'gl‘m il- l_ were dire@ed to divers Commiflioners within the

° Counties of Zedjord, Bucks, Hunringron, Novtbampron,
Leicefter, and Warwick, to enquire of divers Articles an-
nexed to it: And the Articles were allo in Englifb, to en-
quire of Depopulation of Houfes, converting of Arable
Land into Pafture, €§¢. But the Commiffioners fhould not
have any Power to hear and determine the faid Offences,
but only to enquire of them: And by Colour of the faid
Commiffions, the faid Cemmiffioners took many Prefent-
ments in Englifh, and did return them into the Chancery,
and after, fCil. Trin. 5 Fac. it was refolved by the two
Chief Juftices, and by Waliifley, Fenner, Yelverton, Wil-
liams, Snigg, Altkam, and Fofler, that the faid Commifii-
ons were again{t Law for three Caufes:

1. Yor this, that they were in Englifb.

2. Por that the Offcnces enquirable were not certain
within the Commiffion it felf, but in a Schedule annexed
fo It,

3. For this, that it was enly to enquire, which is againft
Law, for by this a Man may be upjuftly accufed by Perju-
ry, and he fhall not have any Remedy.

4 For this, that it is not within the Statute of § Elizi

&r.

Alfo the Party may be defamed, and fhall not have any
_ Traverfe to ir

;.rc_:’f:f:_’:r&‘v’é Such a Commiffion may be only to enquire of * Treafon,

and Felons | Felony cominirred, &5c. And no fuch Commiffion ever was

Goods {een, to enquire only, (i. e. of Crimes.)

Onginal nf AL A the Common Law, Aflifes were not taken but before

fize s and Nii . . ) \ . .

priu. Juftices in Eyre (who fat virture Brevis, every 7th Year.

VInik 153.b, Vide Britton, fo. 1. and Brallon, lib. 5 & 11.) ot in the Com-

:%g i" mon Pleas : And this being a great Moleftationand Trouble
0. 43

2 Co 12 to the Recognitors of Affife, which Writ for the moft part
8 Co. 57 was in Ule, for the Eafe of the Country, and Expedition of
;:;UJ- 53,73 Jultice ; it was provided by Alagra Charta, cap. 12. Quod
11 Co. 69, Tecugmitiones de nova diffeifina, & de morte anceftor’ nonm
capiuntur wif7 in fiis Comiratibus, € Loc modo : Nos, vel (fI
extra vegnum freriinns) Capirales Fufliciarii unoftri sittent
jufticiarios noftros fer wnumquemque Coimnitaruim feinel iz
aino, quiy ¢, capiant in Comitatibus illis Affefas pnfdiﬂé
An
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And after was the Starute of Weflminfler 2. ¢. 30. ™ade; 1uagec. thelr
and by this it is provided, Quod affignentur duo Fufliciarii av:noriy, b2
jurati, coram quibus € non aliis capiantur affife, ¢Sc. ad
plus per amuum. By which A& Juftices of Niff prius
were conftituted of other Pleas, as well of one Bench as the
otber, Coram quibus fufliciariis & focietate, (viz.) Coram
auobus Fufticiariis vel coram uno & uno mulite, &c. And
by the fame A& the Juftices of Nifi' prius have Power to
give Judgment, &c. in Afiifes of Darrain Prefentment, and
Luare Impedit'; then came the Statute of 21 Fd. 5. De Fi-
#tbus; cap. 4. and provided Luod inquifiriones & recogni-
tiones capiantur tenmpore vacationis generally before aliguo
Fufticiavio de wtroque banco, coran. qu.bus placirum dedul.
Juerit affociar. fibi, &c. And after by the Statute of York,
cap. 3. It is provided, that in Pleas of Land the NifZ prius
fhall be taken before one of the Juflices; where the Pleay
&ec. and Chapter. 4. That no other Pleas moved by Atrach-
ment or Diftrefs fhall be taken before any Juftice, either
of the one Bench or the other generally, be the Plea before
them or not, &c. by the Statute 14 £4. 3. cap. 15. Nifi pri-
25 may be taken in any Plea, redl or perfonal before twoy
fo that the one be a Juftice of the one Bench; or a Ch. Ju-
ftice, or a Serjeant {worn. o
* By the Statute De finibus, cap. 3. Fufticiarii ad affifes Page {32]
capiendas affignati deliberant Gaclas in Comiratibys illis f-
ve 112fralibertares quam extra de (omnibus) prifinariis qui-
bufeunque, Vide le recital del Stat. of 28 Ed. 1. de appella-
tis; which recites the Statute de felonia, &5c. but Noze that
Felony included Trefpafs in ancient Time. Pide Stamf. 57.
The Statute of 3 H.3.cap. . gives Power to Juftices of
Aflifc to hear and determine Treafon, concerning falfe Mo-
ney : The Statute of 14 H.6. cap. 1. provides thar Juftices
of Niff prius have Power in all the Cafes of Felony and
Treafon to give theit Judgment as well where the Party is
acquitted of the Felony or Treafon, as where he is atraiar,
and to award Execution, €.
The Statute of 28 Ed. 1. De appellatis gives Power to
Juftices of Affife to try the Appeals of Approvers,
Juftices of Affife by the Statute 348 55 H. 8. cap. 14.
May write to the Clerk of the Crown D¢ Zanco Regis, to
certify the firft Canvition in their own Name; but where
Juftices of one County or Circuit write to other to certify
the Attainder of a Principal, the beft Form is in the Name
of the King. 2 & 3 Ed. 6. cap. 24.
By the Stat. De Arriculis fuper chartas, c. 10.85 4 Fd.3: ¢ Co. 5 Pare
cap. 11. & 7 R. 2. Juftices of Affife may hear and deter- 3s.

mine Confpiracies, falfe Informations, and Male-procurers ig;’ '-f;"u
E . of 1T A



Q: Seat. 4 B 3.
cap. 2.

See» Ch 12,
9Co. 118,
10Co. ¢4,

11 Co. 62,

Tote.
27 H.8, fo. 3.

Juftices of
Cyer and Ter-
miner, and
Gaol-delivery.
See 4 Co. 46,
47.

6 Cn. 21,

9 Co. 12,

7 Co.56.118.

Commiffions. Part XII.

of Inquefts and Juries to any Plaint, without Writ, and
without Delay, and of Confederacies, and Champerties, and
Maintaivers, Bearers and Alliances by Bond, €5¢c.

By the Statute of Nortlampton, > Ed. 3. cap. 3. Juftices
of Affife have Power to hear and determine the Statute
concerning Armout ; alfo to punifh the Juftices of Peace,
and others, who have not done their Office m fuch like
Cafes, &9c.

- Juftices of Affife ought twice in the Yeor to proclaim
the Sratate 32 H. 8. and other Statutes againft unlawful
Maintenance, Champerty, Imbraccry, and unlawful Re-
tainers.

By the 3 H. 7. cap. 1. Juftices of Affife take Bail of him
who is acquit of Murder within the Year, to anfwer the
Appeal of the Party.

By 33 Hen. 8. Juftices of Affife caule the Statute a-
gainft unlawful Games, to be proclaimed in their Cir-
cuit. :

Juftices of Affife to make Esxecution of the Statute
13 H. 4. cap. 7. of Riots made in their Prefence, upon Pain
of a2 Hundred Pounds, and by 2 H. 5. cap. 8. Commiflion
fhall be awarded to enquire of a Default of Juftices of Af-
fife and of the Peace.

By the Statute of Weftm. 2. cap. 57. & 2 Ed. 3. cap. s.
Juftices of Affife ought to enquire of Return, or not Return
of Sheriffs.

Juftices of Affife to enquire of all Points of the Statute of
23 H. 6. cap. 10. concerning Sheriffs, Under-Sheriffs and
their Clerks, Coroners, Stewards of Franchifes, Bailiffs and
Guardians of Prifons, for their Extortion, and for deliver-
ing of them who are not bailable, and for detaining thofe
who ought to be'bailed, » Marie Dyer g9. Juftices of Af-
fife may hold Plea in Appeal of Murder, by W 2. & 3
H. 7. and of Robbery by Commiffion for Gaol-delivery.

23 Fd.3.cop. Juitices of Affife may enquire of De-
faulr, (of Juftices of Peace, €5¢.) of Punifhment of ViQual-
lers, &c. who fell at unreafonable Prices.

Note; Juflices of Over and Terminer eannot by this Au-
thority enquire but of fuch, who are indi&ted before them-
felves, for their Commiflion is, 44 rnquirendum, andien-
dunz & terminandum : But Juftices of Gaol-delivery may
arraign a Prifoner indi¢ted before others, the Words of their
Commiffion are, A4 Gaolas, Gaolam de B. de prifonari-
bus in ea exiffentibus bac vice deliberandum, fecundum
leges, €e. Zircok Tile Commiffion, * 3 Mar. 24. 4 Ed. 3.

Prge[33) c. 2. That Jultices of Gaol-delivery deliver Prifoners in-

diéted
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difted before the Guardians of the Peace. And by the Stat.
of 1 Ed. 6. cap. 3. New Commiffioners of Gaol-delivery ;
but this doth not extend to Inditments or Conviction be-
fore the Commiflioners of Oyer and Terminer: Ana the
Reafon of this, is for this, thar the Indiétments and Pro-
ceedings before Juftices of Oyer and Terminer, after the
Oyer determined, ought to remain in the King’s Bench :
And the Records before Juftices of Gaol-delivery remain
with the Cuflos Rotulorume. Vide Brook, Title Commniffioi
12, 38 Ed4. 8. Title Oyer and Terwminer, 44 Ed.z. 31.

Cufloms, Subfidies and Impofitions.

NOte; upon Conference between Poplam, Ch. Juftice, Coftoms, Sub.
and my felf, upon a Judgment given lately in the Ex- ‘ﬁ;ﬁ?oan“sd Jm-
chequer, concerning the Impotition of Currans : And up- g;-c Cottin’s
on Confideration of our Books, and of the Statutes to this Recads 43,
Purpofe, it appeared to us, That the Rule of the Com-i’jgi.i‘r‘%a;:g
mon Law is in the Regifter, Title 44 quod Danpnun:, and ¢ j0 Tabula,
F.N. B. 222.a, Quod patria iuagis filito now oneretuy feu + itk 25 10
gravetur. Alfo there is another Rule, that the King may 3+
charge his People of this Realm without fpecial Affent of
the Commons, to (do) a Thing which may be of Profit to =~ %
the Common People, but not to their Charge ; as is held
in the 13 of H. 4.16. Fr Statutum de Tallogio non coiice-
dendo, Nullyan Tallaginm, fen Auxilivm per nos, feu bzie-
des noftros pounarur fen leverur abfque volumtate & affenfi
Parliamenti. Et Magna Charta, cap. s0. Omnes Merca-
vores (NYZ publice antea Prokibiri fueriut) habeant Salvuin
88 fecurum condutum abire de Anglia & veitive in Angli-
am, & wmorari & ire per Angliant, ram per tervair quaik
per aquam, ad cizenduin € vendendum fine cmuibus malis
Tolnetis per antiquas & rellas confuctudines, praeicrquamn
in Tempore Guerre ; which Statute hath been confirmed
more than thirty Times by feveral Alts of Parliament. 27-
de le Statute 25 Ed. 1. 5 Ed. 1.1in turri. 9 Id. 3. cap. 1.
& 214 Ed. 3. 2. 25 Ed. 3. cap. 2, &c. The Effcét of
which is, that every Merchant of this Realm, or other
may freely buy, fell, and pafs the Sea with all their Mes-
chandizes, paying the Cultoms of ancient Time ufed. Queen
Mary put an Impofition upon Cloaths, which 1 EL Dy,
165. was moved and not refolved. Zide 51 H. 8. Dyer fol,
E 3 43.8
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3. & 1 El 165. Megna Cuftuma & parva Cuftuma. Vide
9 H. 6. 12 £ 35. And note there the Saying of Babing-
ton. Note the 1 Eliz. Dyer 165. there was Auntiqua five
Mogna Cuftzma at the Common Law, fid. for Wools,
Wool-fells, and Leather, and this was equal to Strangers
as well as Denizens ; and in the Time of E4. 1. on Mer-
chants Strangers, a Grunt is over the faid Cuftoms, 3 5. 44.
which is called Nova few parva Cufluna.

Upon all which and divers Records which we had feen,
it appeared to us, that the King cannot at his Pleafure put
any Impofition upon any Merchandize to be imported inte
this Kingdom, or exported, unlefs it be for Advancement
of Trade and Traffick, which is the Life of every Ifland,
Pro bono publico. As it in foreign Parts any Impoﬁtion is
put upon the Merchandizes of our Merchants, Nuiz pro bono
publico ;5 and for to make Equality for the Furpofe to ad-
vance Trade and Traffick, the King may put an Impofition
upon their Mcrchandizes, for this is not againtt any of the
Statutes which were made for Advancement of Merchandize,
or of the Statutes of Magna Charra, cc30. which is, S ali-
qui Mercatores de rerra comtya mos guerring inieiniantuy
in terva noftra in priucipio guerve arrackientur, c. Quo
#odo mercatores terre noftre traflantur qui tunc inveni-
antur in terra illa contra nos guervina: Et [t noftri frlvi
Sunt ibiy il falvi funt in erro acftra s for the End of all
fuch Reflraints is Salus papeli: And fo in the Cafe of
Currans, which was now l.tely adjudged in * the Exche-
quer: Alfo in the Cafe of Cuflomer Suzith, which was ad-
judged in the Exchequer, in the Reign of Q. Eizaberh,
both the Impofitions were impoic: | upon the faid Reafon
to make Equality ; for this was tii: Truth of both Cafes
(Scil.) The Advancement of Trade and Traffick, and for
this Caufe fuch Impofitions were lawful.

And it was cleasly refolved by us, that fuch Impofitions
fo put, cannot be demifed or granted to any Subjeét, for
this, that it is to sugment and decreafe, or be quite taken
away upen jult Occafion for Advancement of Merchandize.
And this was ope of the Reafons in Cuftemer “Swith’s Cale,
that it could not be demifed ; alfo it was aflefled afier the
Demiic or Grant.

And although that the Xing may prohibit any Perfon in
fome Cufes with fome Commodities to pafs cur of the
Realm, yet this cannot be where the End is private, but
where the End is publick, ¢z, To reftrain the Perfon, for
this, that Lram pluiima nebis & Corone noftre prejudi-
cialia in pariibus exteris profeqri intendit, and to reftrain
any Mcichandizes either in Fime of Dearth, or in Time
of War, for Neceffuras eft lew reniporis. '

‘ ‘ I It
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It appeared unto us alfo, that at the Common Law ne
Cuftom was paid, but only for Wools, Wools-fells, and
Leather, which is called in Afagna Clarta, Refia confiietudo,
and all others are there called Male Tolnera, which in the
Statute De Tallagio non concedendo is called Alale Tolt.
And at the Beginning of the Reigns of Kings, it hath for a
long Time been ufed, by Authority and Confent of Parlia-

ment, to grant to the King certain Subfidies of Tonnage Tonrage wd

and Poundage, for Term of his Life, which began in fuch

Poundage.
Sce Selder’s

Form, 2 & 3 H. 5. in the 31 H. 6. c. 8. & 12 Ed. 4. €. 5. \are Clanfom,
For the Defence of the Realm, and Maintenance of certain 193. 104, 1u5.

Wars, by At of Parliament, which proves, that the King
by his own Power cannot imvofe it, but by Confent of Par-
liament ; but fuch Subfidy of Tonnage and Poundage might
be granted by the King {o long as he lived 5 for this, that
this is limited and given to the King in certain: But an
Impofition put for Equality, as hath been faid, hath not
any certain Continuance, but is to he augmented, diminifh-
ed, or taken away, for the Benefit of the Commonwealth :
And for that Caufe it cannot be demifed. Vide 51 H. 1.
Dyer 43. 1+ Mar.D. 92. 1 El. D. 165. 2 & 3P & M. D.
128, 12 El. D. 296. 23 EL. D.3575. 45 Ed. 3. ¢. 4. 27 Aff
Pl 44. Regifler 192, 8¢,

" Vide M.Cbh. cap. 50. they are called Confuetndines, & per
vocabulume artis they are called Cuftuma, Vide le Star. 5t
H. 5. Title Exchequer in Raftall : It appears that there
were ancient Cuftoms, and thofe were for Wools, Wool-fells
and Leather. Vide le Srature o Fd. 3. c. 2. Thart ali Char-
ters and Letters Patent again{t free Trade and Trafthck
made, or to be made, are void.

Vide Fortefc. in his Comment of the Laws of Ewgland,
€ap. 3. 6. fo.43. Negque Rex per fe vel per minifiros fuos

allagia, fulfidia, anr quevis alia oncra imponir Legeis fuis,
aut leges eorum mutar, vel novas condit, fine conceffione &
affenfu totius Regni fui in Parliamento fuo expreffo, &,
Vide fol. 13. cap. 9. :

And note ; for the Benefit of the Subje&, the King may
make an Impofition or Toll within the Realm, to repair
Highways, Bridges, and to make Walls for Defence : But
then the Sum impofed ought to be proportionable to the
Benefit: And this appears the 13 1. 4. 16. So the Im-
pofition for Equality ought to be for the publick Good 5 fee
the Charter 31 F2. 1. which is called Clarra mercatoria,
ex Rot. mercator, an. 31 Fd. 1. n. g42. Patents 3 Ed. 1. ».
1 & 9. de facco lane dimidium icarce s lafla coriorusm,
1 Mark, &c. Fines 3 Fd. v.n. 24. tntus & non in dovfd.
Vide Rot. Parlianent. an. 13 Ed. 3. No new Inhanfement
of Cuftoms to be without common * Corfeat: And in

E 4 2z Fd.

32 1LA 17 b.
3 Latk 32, 33,

Toll; Quere
1f Cuch Toll
may be pie-
val, or only en
fome particalar
Towanihips ?
as Ancirnt De-
meine Towns,
Xc.

Page [55]
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22 Fd. 5. n. 8. againft new Cuftoms and Impofitions, and
that Merchants may freely pafs, €/c. And in the Parliament
gn. 8 H. 6. n. 29. Againft the new Impofitions granted by
H. 5. upon Merchandizes coming to Burdeaux: And Par-
Mament 28 H. 6. . 35. the Duke of Svmerfer accufed for
eaufing the King to grant unto Sir Pierce Bracy an Impofi-
tion of Wines.

Par. 9 R. 2. n. 30. againft a Patent made to the Lieu-
tenant of the Zower, by Colour of which he took Cuftom
of Wine, Oiflers, and other Vituals, to be void.

29 Fd. 3. 11. 2. Ex Rot. Parliamenti, Subfidy of Wools
granted for 6 Years, fo as during the fame Time no other
Aid or Impofition be laid upon the Commons.

Parliament 5 Ed. 3. 7. 17, 18, 19. againft new Impofi-
tions upon Staple Commeoditics, Parl. 22 Ed. 3. u. 31. a~
gainft Alnage of Worfteds, 5 E4. 3. 7. 163. againfl all new
Impofiiions, and 5 E4. 3. 7. 191. 38 Ed. 5. #.26. Rot. Parl,
againft unreafonable Impofitions.

Porl. 7 R. 2. 1. 35, 36. 9 R. 2. 2. 30, No Impofitions or
Taxes without Confent of Parliament.

Note 2 R. 2. Parl. apud Glocejtriam, At ~5. Subfidy
only for defenfive Wars, not for invafive, 1 R. 2. Parl. Ac-
cord, 1 R, 3. againft Benevolence. Vide Clayf. 4 E4. 3. .
22, Dis.

Dr. Epwarps werfus Dr. WooTON.

glﬁm'ﬁv" . N the Cafe in the Star-Chamber, between Edwi?ds a
Vot ieg ¢ 4 Phyfician Plaintiff, and Wooron o Doftor in Phyfick De-
3 Inft.174.  fendant. :
Cumbeib. 36, The Cale was, That Dr. Wooton awriz to Edwards an
2‘552143.54 > 18 infamouns, malicious, ftandalous, obfeenc Letter, to which be
Y 93. fubftribed bis Name 5 And this be fealed and direfted, To
2 Hawk. Vide his loving Friend Mr. Edward Speed this: Aud after the
'sra(?;li pare, Ji1d Doltor publifbed and difperfed to others a great Num-
124, 5. ber of Copies of the faid Letrer.
9 Lo. 59. And it was refolved by the Lord Chancellor Eger-
G275 om, the two Chicf Juflices, € per roram Curiam, that,
this was a fubtle and dangerous Kind of Libel: For
«dinafmuch as the Writing of a private Letter to an-
other, without any other Publication, the Party to whom
it is directed cannot have an A&ion Sur le Cafe, for this,
-%ay ~ thar no Alion lies ; but when it is publifked to others

tQ
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to the Scandal of the Plaintiff, as it hath been often Times
adjudged, an A&ion lieth,

The Doctor thought that this could not be punifhed in
any Manner; but it was rcfolved, that the faid infamous
Letter, which in Law is a Libel, fhall be punifhed {altho
it was folely writ to the Plaintiff without any other Publi-
cation) in the Star-Chamber, for that it is an Offence to the
King, and is a great Motive to Revenge, and tends to the
breaking of the Peace and great Mifchief: And for that
Reafon it was neceffary, that it fhould be punifhed cither
by Indi€ment, or in the Star-Chamber, to prevent fuch Oc-
cafions of Mifchief. But in the Cafe at the Bar, the Dif-
perfing of Copies of it, or the Publication of the Effeét of
it, aggravates the Offence, and makes it a new Offence :
For, tor that alfo the Party may have an A&ion fir le Cafe.

Note, That by the Civil Law, if any Perfon hath (to
difable himfelf to bear any Office, or for any other Purpofe)
made a Libel againft himfelf, he fhall be punithed for it.
And fo it feems to me, he fhould be in the Star-Chamber
for this is an Offence to the King and the Commonwealth :
And without Queflion, altho’ that the Doftor fubfcribed his
Name to the faid Letter, yet the faid Letter importing the
fcandalous Matter of 2 Libel, is in the Law a Libel.

* Nora; The Law of the Lydians was, that he who {landers Pyge [36]
another fhall be let Blood in the Tongue, and he, who '
hears it and aflents to it, in the Ear, {&c.

Wooron werfus EDwin.

Mich. 5 Jac.
Refervation,

]Nter Fobannene Wootoir Duer. & Fobannem” Edwin De- This Cale will
Jendentene. In Replevin the Defendant avowed, and the ;“3"°§!¥ bial‘
Plaintiff demurred 5 and the Cafe was thus. 2t this ‘gay?“’
William Hawes was feifed in Fee of a Meffuage, and fifty-
fve Acres of Land, five Acres of Meadow, and fix Acres of
Pafture in Fromanton in the County of Hereford: And
27 Junii 28 H. 8. by Indenture demifed the Tenement
aforefnid to Nicholas Traheren, for feventy-nine Years,
Reddendo inde annuatim prefato Gulielmo Hawes, & af
fignatis {uis 26 5. 8 4. arthe Feafls of the Annunciarion and
St.
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St. Michael 0y even and equal Portions: And after the
Leffor died, and the Reverfion defcended ro William bis
Sony under whom the faid John Edwin claimed.

And the fole Point in this Cafe was, If the Rent refer-
ved in this Cafe fhall go to the Heir, or fhall be determined
by the Death of the Leflor, for if the Leflor had referved
the Rent to him without more, this fhall determine b
the Death of the Leflor ; and the Addition of thefe Words

" (And bis Affignees) fhall not enlarge the Refervation, for if
the Leflor had afligned the Reverfion over, yet the Rent
fhall determine by his Death, for the Affignees cannot have

- the Rent longer than the Leffor himfelf fhould have it;
and the Leflor himfelf hath it but for Term of his own
Life. Vide 11 Ed. 3. Tir. AfJ.86. 10 Ed. 4.18. =27 H. 8.
19. per Audley, & vide Hill. 33 Eliz. Rot. 1341. In this
Court in a Replevin, inter Richmond ¢ Burcher, where
the Cafe was, that Zutcher avowed for 2 Rent as Heir to
his Father, upon a Demile made by his Father of certain
Yands for 21 Years, by thefe Words, Reddendo €5 fol-
vendo proinde durante prediflo termino 21. annorum
prefato (Patri) Executoribtis & affignatis fuis 10). legalis
monete Anglie, &c. ad fefla, €&c. And it was adjudged,
that by this Refervation the Heir fhould not have the Rent

Owen 9. for that the Refervation was made to the Father, his Exe-
cutors and Aflignees, and not to his Heirs, &c,

Corone, * Buggary.
Mich. 5 Jac.

Corone, Bug- ~ Nota, Buggrone, Italice, is a Buggarer, and
sy Buggerare 15 to Buggar, fo Buggary cometh
of the Italian WWord.

1 Hawk. ch. 4. THE Letter of the Statute of the 25 H. 8. cap.6. If
2 Inft. 58. any Perfon fhall commit the deteftable 8in of Buggary
with Mankind or Beaft, £9¢. it is Felony, which A& being
repealed by the Statute 1 Mar. is revived and made per-

petual by s Eliz. cap. 7. And he fhall lofe his Clergy.
It appcars by the ancient Authorities of Law, that this
was Felony; but they vary in the Punifhment, for Zriz.

cap.
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cap 9. faith, that Sorcerers, Sodomers and Hereticks fhall
be burnt, F. N. B. 269. a. agrees with it: But Flet. lib.
1. cap. 35. Pecorantes & Sodomite terva vivi ceu fo-
diantur. But in the ancient Book * called the Adir- Page [37]
ror of Fuftice vouched in Plow. Com. in Fegoffe’s Cafe,
the Crime is more high, for there it is called, Crimen
lefe Majeftaris, a Sin herrible, commitred againft the
King of Heaven: And this is either againft the King
Celettial or Terreftial in three Manners; by Herely,
by Buggary, by Sodomy. Note, that Sodomy is with
Mankind, and it is Felony by the Statute of 25 H. 8.
and therefore the Judgment for Felony doth now be-
long to this Offence, viz. to be hanged by the Neck
till he be dead. To make that Offence, Oporrer rem
penetrare, & femen nature emittere, & effundere, for
the Indi&tment is Contra ordinationem Crearoris € na-
ture ordinem remr babuit venereams, Aiftumque pue-
vum carnaliter cognovit. Every of which (rem Dabuir,
& carnaliter cogrovit) imply Penetration and Emiffion
of Seed: And fo it was held in the Cafe of Srafford,
who was attaint in the King's Bench and cxecuted.
Prderafles, amator puerorum, whereof the Greck Word
is, Neadveasie, Buggary with Boys. Zide Ror. Parlia-
wment. o EFd. 3. num. 58. complained in Parliament, that
a Lumbard did commit the Sin that was not to be named:
So in Rape, there ought to be Penetration and Emifiion of
Seed. Vide Stamford, fol: 44. Which Statute makes it
Felony; he who procures, &c. or receives the Offender,
&c. is Acceffary.

The Words of the Statute of Wefl. 1. cap. 34. 1f a Man
ravith aWoman, 11 H. 4. 18. If one aid another to commit
Rape, and if he be prefent, he is principal in the Buggary,
£5¢. Vide Leviticus 18. 22. 8 cap. 10, 13. 1 Cor. 6. v. 9, &9¢.

Premunive.

OTE ; in the Book of Do&or Cofines, intitled, 4 Premunire.

Anfwer, &¢. to the Abflraft, and publithed 1584. ;]“;,’;;_L’r’;ul:;é'
And a Pamphlet now lately publifhed by Do&tor Ridley, they was ar the
would obtrude upon the World, That forafmuch as that now Common Law:
by the A& 10 Fliz. cap. 1. all Spirisual and Ecclefiaftical lco'rigi;" Bs.

e - . L, e, Lit. 129,

Power within this Realm is annexed to the Crown, and the 130, Inft.130.
Law, by which they determine Caufes which belong to 1 Hawk. c 19.

their Cognizance, is the Ecclefiaftical Law of the King: P8 & o

2. 5 Co. 5, 12. 16 10 26, 7 Co. 13, 14, 16. 9 Co. 74, 11 Co.34, 7. Vid, Pizfa.t06Co.
: That
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That for that Caufe no Premunire lies againft any Spiritual
Judge for any Caufe whatfoever. And fome other of
their Profeflions have fome other Reafons to confirm
it.

1. That when the Statute of Premunire was made, viz.
in the Reign of the Kings F4. 3. &5 R. 2. then the Pope
ufurped Ecclefiattical Jurifdiction, although that de jure it
belonged to the King. And therefore forafmuch as the King
is as well de falto, as de jure, fupream Head of all, as well
Ecclefiaftical as Temporal; now the Caufe being changed,
the Law is changed alfo.

2. 'The Conclufion of the Writ of Premunire is iz Domi-
ni Regis contemprum & prejudicium, §5 difte Corone &
dignitarumn fuarum lafionent &5 exheredationem manifeftam,
& contra formam flaruri, €. Which proves that the Ju-
rifdictions fhall be now fevered, and united to the Crown ;
for that which is united to, and derived from the
Crown, cannot be faid comrra coronam &S dignitatens
Regis.

'f. The Court of High Commiffion is the Court of the
King, and is by Force of an A& of Parliament and Let-
ters Patent of the King: And for this, although it may be

" f2id, that the Confiftory Courts are Curie epifcoporune, yet

the Court by Force of High Commiffionis the Court of the
King : And for that Reafon their Proceedings thall not be
fubjeét to Premunire.

4. This new Court iserefted by A& of Parliament, and
Letters Patent of the King: And for this, where the Sta-
tute of R. 2. fpeaks De Curia Romana fen alibi, &c. This
(alibi) cannot extend to a Court erefted by Parliament,
An. 10 Reg. Eliz.

But to thefe Objeftions it was anfwered and refolved by
divers Juftices * in this very Term, that without Queftion
the Statutes 37 E4. 5. 16 R. 2, &c. De premunire, are
yet in Force: And all fuch Proceedings, by Colour of Ec-
clefiaftical Law before any Ecclefiaflical Judges, who were
in Danger of Premunire, before the faid At 1 El are now
in Cafe of Premunire after the faid Aét; be it tefore the
Commiffioners by Force of 2 High Commiffion, or before

- Bifhops or other Ecclefiaftical Judges: For the faid

Aés of Premunire are not repealed by the faid A&
1 Eliz.

And as to the firft and fecond Objeétions, it was anfwer-
ed, that true itis, that the Crown ot Ewgland hath as well
Ecclefiaftical as Temporal JurifdiCton, de jure annexed to
it, as appears by the Refolution in Cswdrey’s Cafe, from
Age to Age: And although this was de jure, yet when
the Pope became fo potent and powerful, he did ufurp

upon
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upon the King’s Ecclefiaftical Jurifdiction within this
Realm 5 but this was but mere Ufurpation, (for the King
cannot be put ought of the Pofleffion of any Thing which
belongs to his Crown.) And for this Reafon, all the Kings
of this Realm Zoris viribus providere for the Eftablifhment
of their temporal Law, by which they inherit the Crown,
and by which they govern their Subjeéls in Peace, and
punifh thofe who are rebellious, or who commir greac
Offences againit themand their Crown: And they were
always jealous left any Part or Point of their temporal
Law fhould be incroached upon: And for this, if the
Ecclefiaftical Law ufurp any Thing upon the temporal
Law, this was feverely punifhed, and the Offender efteem-
ed and adjudged an Enemy to the King by the ancient
Statutes ; and every one might have killed him before the
Statute 5 Eliz. and this is the Reafon for why ; although
both Jurifdi¢tions belong to the Crown, yet inafmuch as
the Crown itfelf is direfted and defcendible by the Common
Law, and all Treafon againft the Crown punifhed by this
Law ; for this Caufe, when the Ecclefiaftical Judge ufurps
upon the Common Law, it is {aid contra covonam &5 digni-
tatem, €&c. And all the Prohibitions directed to the high
Commiflioners from Year to Year, from the Time of the
making of the faid Statute 1 Eliz. do conclude, contra co-
ronam & digninaten vegiant.

For, as it was refolved by all the Juftices, Pafch. 4 Fac.
Reg. eft contra coronam & diguitarem wegiam, when any
Ecclefiaftical Judge doth ufurp upon the temporal Law, be-
caufe as in all thofe Writs 1t appeareth, the Intereft or
Caufe of the Subje@ is drawn a4 alind examen, that
is, when the Subje& ought to have his Caufe ended
by the Common Law, whereunto by Birth-right he is
inheritable, he is drawn iz aliud examen (viz.) to be
decided and determined by the Ecclefiaftical Law: And
this is truly faid comtra covonam & dignitatem regiam.
And this appears by all the Prohibitions (which are in-
finite) which have been dire&ed to the high Commif-
fioners and others after the faid A& 1 Eliz. a fortiori,
he who offends in Premunire fhall be faid to offend
contra coronam & dignitatenme vegiam : And this in Ef
fe&t anfwers to all the aforefaid Objetions; but yet
other particular Anfwers fhall be given to every of
them.

As to the Third, although the Court by Force of
high Commiffion is the Court of the King, yet their
Proceedings are Ecclefiaftical : And for this, if they u-
furp upon the Temporal Law, this is the fa.mef Of-

ence
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fence which was before the faid A& of 10 Eliz. for this
was the End of all the ancient A&s, that the Temporal
Law fhall not in any Manner be emblemifhed by any Ec-
clefiaftical Proceedings.

As to the Fourth, although it be a new Court, yet
the ancient Statutes -extend to it within this Word A4-
libi, and divers new Bifhopricks were ereted in the
Time of H. 8. And yet there was never any Queflion,
but that * the ancient A&s of Premunire extended to
them.

But to anfwer to all the Obje&ions aforefaid, found-

~ed upon the faid Statute of 1 Eliz. out of the Words

and Meaning of the fame A& ; for whereas the A&
1 Eliz. repealed the Statute of 1 & 2 P. M. c. 8. there
is an exprefs Provifo in the faid A& 1 Eliz. that that
fhall not extend to repeal any Claufe, Matter, or Ser-
tence contained or fpecified in the 1 & 2 P. M. which
in any Sort toucheth or concerneth any Matter or Caufe
of Premunire: But that all of that, which doth touch
or concern any Martter of Premunire, fhall ftand in
Force and Effett : And the Claufe of 1 & 2 P. M. which
concerns Matter of Premunire, is fuch ; every Perfon who
by any Procefs out of any Ecclefiaftical Court of the
Realm, or out of it, or by Pretence of any fpiritual Ju-
rifdi¢tion, or otherwife, contrary to the Laws of the
Land, fhall unqueit or moleft any Man for any Thing, Par-
cel of the Poffeflion of any Religious Houfe, fhall in-
cur the Danger of the A& of Premunire, A»n. 16 R. 2.
which proves that as well the A&t 1 & 2 P. M. as the
A& 1 Eliz. which creates the high Commiffion-Court,
which refers to the A& of 1 & 2 P. M. intends by ex-
prefs Words, that the A& of 16 R. 2. of Premunire fhall
ftand in Force. Alfo the A& of 1 Eliz. revives the A&
of 25 H.8. cap. 10. which makes a Premunire in a Dean
and Chapter, €c. for not elefling, nor certifying, or
not admitting of any Bifliop elefted ; by which it is
direétly proved, that the A&t 1 Eliz. never intended to
take away the Offence of Premunire, but exprefly
};r%vided for it, as appears by that which hath been
aid.

But then we are to note in what Cafes a Premunire

See i Inft. 129, Jies, in what not.

130.

Regula prima.

And for this that it is fo penal, it is neceffary that
it thould be explained and made known.

In all Cafes, when the Caufe originally belongs to the
Cognizance of the Ecclefiaftical Court, and Suit is pro-
fecuted there, in the fame Nature as the Cognizance

belongs
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belongs to them, (although in Truth the Caufe, all Circum-
ftances being difclofed, belongs to the Court of the King,
and to be determined by the Common Law,) yet no Premu-
nire lies in that Cafe, but 2 Prohibition. As 1f Tithes are See Watfon’s
fevered from the nine Parts, and are carried away ; if the &}"rgym"“’
Parfon fue for the Subfliraltion of thefe Tithes in the fpiri-~ P 54
tual Court, this is not within the Cafe of Premunire; for
it may be that the Plaintiff did not know that they were
fevered from the nine Parts, nor that they were car-
ried away; nor may the Ecclefiaftical Judge know any
Thing of it: And although that the Defendant pleads this,
yet the Ecclefiattical Court may proceed to try the Truth
of it without Danger. 7ide 10 H. 4. 2. according with
this Opinion 5 fo it a Parfon fue for Tithes of Wood, fur-
mifing that they were Sylve cedue, under the Age of
twenty Years, whereas in Truth they were above the Age
of twenty Years (in which Cafe by the Statute of 45 E4. 3.
Tithe ought not to be paid) yet a Prohibition lieth and no
Premunire. ‘
_But although the Caufe orginally may appertain to the Regula fecun-

Cognizance of the Ecclefiaftical Judge, yet if he fue for it 92
in the Nature of a Suir, which doth not belong to the Ec-
clefiaftical Court, but to the Common Law, there a Pre-
-munire lieth ; as in the Cafe put before: If the Parfon, after
the Severing of Tithes, will in any Ecclefiaftical Court
within this Realm fue for carrying away his Tithes fever-
ed from the nine Parts, which Aétion by Matter apparent
to the Ecclefiaftical Court appertains to the Common Law 3
in fuch Cafe both the A&or and the Judge incur the Dan-
ger of a Premunire : And fo was it adjudged in 17 H. 8. as
Spilman reports it: One Zurbervile fued a Premunire a-
gainft a Parfon, who by Citation convened him into the Ec-
clefiaftical Court within this Realm, * and there libelled a- Page [40]
gainft him for taking of Tithes, which were fevered from
the nine Parts, and the Parfon was condemned and had Judg-
ment that he fhould be out of the Proteétion of the King,
and forfeit all his Lands, Goods and Chattels, and his Body
to perpetual Imprifonment, and Damages to the Party. So
‘if a Mortuary be delivered to a Parfon, and after the Party
retake it, if the Parfon {ue for this as for a Mortuary to
him delivered and carried away, he is in Cafe of 2 Premu-
nire ; but after the Reprifal, if he fue for it as Mortuary
not executed, in Nature of 4 Suit, which belongs to Court
Chriftian, upon the Truth of the Cafe there is Cafxfehqf

1 rohi-



Regula tertia.

Antea 27, 39.
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Prohibition, and no Premunire lies. 7ide 16 H. 4. 2. So the
Cafe which hath been put of Suit for Tithes of Wood, if
the Parfon fue for Tithes of Wood above twenty Years
Growth, fo that it appears by the Libel, that the Cogni-
zance of this Cafe doth not belong to Court Chriftian (viz.)
to the Court of the Archbifhop of Canterbury, the Premu-
nire lies, as you may fee in the Book of Entries, 77z,
Difines, fol. 221. But in the Tit. Probibition, fol. 449, Di-
vifione Difines, pl. 2,3, 455, 6. if the Suit be pro fHlva
cedua, &c. So that, as the Suit is framed, the Cognizance
belongs to Court Chriftian, although that the Truth be o-
therwife, there a Prohibition lies, and no Premunire. For
when the Caufe originally belongs to the Cognizance of the
Ecclefiaftical Court, although they hold Plea of any inci-
-dent to it, which belongs to the Common Law, there Pro-
hibition lies, and not Premunire.

When the Caufe originally belongs to the Cegnizance of
the Common Law, and not to the Ecclefiaftical Court, there
although they libel for it according to the Courfe of the
Ecclefiaftical Law, yet the Premunire lieth, for this, that
this draws the Caufe, which is determinable at the Coni-
mon Law, ¢4 alind examen, viz. to be decided by the Ci-
vil or Ecclefiaftical Law 5 and fo deprives the Subje&t of
the Benefit of the Common Law, which is his Birth-right:
"And with this agrees the Book of Ewzries, Title Premu-
nire, fol. 229. b. & 430. 4. where it is put for a Rule,
Luod cum Placita, Ruerel’, & poffeffiones terrarum € te-
nementorun trangr’ debitovum &€ aliorume confimilinm in-
fra Regnum Angl’ illat. ad Dominum Regem ad regalem
covonaimn & dignitates fuas fpecialiter, € non ad forum Ec-
clefiafticum, pertinent. Luidam I. R. &c. machinans Do-
minum Regem & Coronam € dignitates fias exheredare,
& coguitionem que ad Curiam Domini Regis pertinent,
ad aliud examen infro vegnum fuum Angl® in Curian Chyi-
Stignitatis coram A.W. Official’, &c. trabere, &c. quendam
articulum ad profequendum ipfum R. in eadewmr CuriaChri-
Slianitatis coram prefato Officiali pro debito 20 1. & ipfum
R. in eadem Curia prefato 1. A. inde refponfum citari, §%e.
So that if the original Caufe be temporal, although that
they proceed by Citation, Libel, &¢. in Ecclefiaftical Man-
ner, yet this is in Danger of Premunire : And the Reafon of
this Offence is exprefled in the Writ, for this, that he endea-
vours to draw Cognirionem (Caufe,) que ad curiam Domini
Regis pertinet, ad alind examen, which is as much as to fay,
that the Debr, the Cognizance whereof belongs to the

§ Court
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Court of the King, and to be determined by the Comiiot
Law, he intends by the original Suit to draw it to be deter-
mined by the Ecclefiaftical Law.

And note, in the Indi@ment of Ptemunire againft Cardi-
nal Wolfey, Mich. 21 H. 8. it is faid, Quod prediftus Car-
dinalis, &c. intend finaliver antiquiffimas Angl legis geni-
rus (ubvertere & enervare, univerfumque koc reguune Angl’
& ejufidern Angl® populum legibus imperialibus vulgo dictis
legibus Civilibus & eorum legum Canonibus in perfetuum
Jubjugare* & fubjicere, €5c. and this is included within Page [41]
thefe Words, ad aliud examen trabere, vis. to decide that
by the Civil and Ecclefiaftical Laws, which is determinable
by the Common Law : And upon this was a notable Cafe
in Hill. an. 25 H. 8. the Cafe of Nick Bifhop of Nurwich,
againft whom, he then being in the Cuftody of the Mar-
fhalfea, the King’s Attorney preferred a Bill of Premunire ¢
And the Matter of the Premunire was {fuch : Within ez~
Jord in the County of Norfolk hath been De tempore cujus,
&c. fuch Cuftom, that all Ecclefiaftical Caufes arifing with<
“in that Town fhould be determined before the Dean of
the fame Town, who hath within it peculiar Jurifdiction ;
and that none in the fame Town fhall be drawn in Plea in
any other Court Chriftian for Ecclefiaftical Caufes, unlefs be-
fore the fame Dean: And if any be againft the faid Cu-
ftom drawn in Suit before any other Ecclefiaftical Judge;
and this be prefented before the Major of the fame Town,

that fuch Party fhall forfeit 6 5. 8. 4. And that an Inhabirant
of Z/etford {ued in the Confiftory Court of the faid" Bi-
fhop, at Norwich for an Ecclefiaftical Caufe arifing within
the faid Town of Thetford, and this was prefented before
‘the Major of Zhetford according to the Cuftom, for which
he forfeited 6 5. 84. the faid Bifhop cited the faid Major
to appear before him at his Houfe in Hoxiz in Suffolk, ge-
nerally pro Jalute anime, and upon Appearance libelled,
. Per parole, upon all the Matter, and enjoined him upon
"Pain of Excommunication to adnul the faid Prefentment
before 2 Day: And upon a Premunire brought for this
Matter the faid Bifhop had Counfel learned affigned him;
and they objected, that as well the faid Prefentment as the
faid Cuftom were for divers Caufes void, and therefore it
cannot be faid contra coronam & dignitatem rcgiam 3 nor
hath the Bithop drawn the Party a4 aliud exauw:en, for it
ought not to be examined in any Court.

2. They obje&ted, that the Court of the Bifhop was

not intended within the A& of 16 R. 2. 32. but i Cu-
F ria
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via Romeana aut alibi 5 and this alibi ought to be intended
out of the Realm ; but it was refolved by Firz- Fames Chief
Jultice, & per totam Curiam,that be the Cuftom and Pre--
fentment good or not, this is a temporal Thing and de-
terminable by the Common Law, and not examinable in
the fpiritual Court 5 and for this the Bifhop in this Cafe
hath incurred a Premunire. '

3. That Alibi extends as well to the Courts of the Bi-
fhops, and other Ecclefiaftical Courts within this Realm,
as elfewhere: And fo the Court faid, that it had been of-
tentimes adjudged, upon which the faid Bithop, (the Mat-
tet of the Indi¢tment being true) confefled the faid Indiét-
ment : And upon this Appearing the fecondary Juftice
gave Jydgment againft him, that the faid Bifhop fhall be
out of the ProteZion of the King, and that his Lands,
Goods and Chattels thould be fo‘rfgited to the King, and
his Body to be imprifoned ad voluntatem Regis, &c.

NicrorLas FULLER’s Cafe.

Ecclefiaftical N the great Cafe of Niclolas Fuller of Grays-Tun, thefe
Commillion. Points were refolved upon Conference had with all the
. Juftices and Barons of the Exchequer.
f;“;g&g RIS That no Confulation can be granted out of the Term,
to 56, 35:’§'(_’ for this, that it is an Award of the Court, and is final, and
cannot be granted by all the Judges out of the Term, nor
by any of them within the Term out of Court: And the
Name of the Writ, viz. a Writ of Confultation, imports
this, that the Court upon Confultation amongft them ought
to awarded it '
Page [42] * 2. That the Conftru&ion of the Statute 1 Eliz.cap. 1.
Sce the Lo~ and of the Letters Patent of high Commiffion in Eccle-
Cf{;;g‘t’ol’é:{) fiaftical Caufes founded upon the faid A&, belongs to the
fon’s Codex, Judges of the Common Law : For although that the
p 20,21 thur Caules, the Cognizance of which belongs to them, are
!rh‘i'f";]‘;f;l merely fpiritual, and the Law by which they proceed is
Koot to ioree Merely fpiritual, yet their Authority and Power is given
preraliStacures to them by At of Parliament, and Letters Patent, the

ICl-’iﬁﬂ‘f" 0 pi- Cand H H JeQ -

rirual Hacrenn Conftruttion of which belong to temporal Judges: And
_J‘HH he Bl;hup or
¥$ a0t rl’[uufly

iitalien, and throoghout the Book appears toc partial to his own ©rder,
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for this, the Confultation which was granted is with thia
Reftraint.  Quarenus non agar de authoritate & validitate
literarum parentium pro canfts Ecclefiafticis wobis wvel ali-
guibus veftrum direl? ant de expcfitione € interpretatio-
2e flaruti de anno primo nuper Regine, &c. In the fame
Manner as if the King hath a Benefice donative by Letters
Patent, although that the Fun&ion and Office of the Incum-
bent be fpiritual 5 yet inafmuch as he comes to it merely by
Letters Patent of the King, he fhall not be vifitable, nor
deprivable by any Ecclefiaftical Authority, but by the Chan-
cSellor of the King, or by Commiffioners under the great
eal,

3. It was refolved when there is any Queftion concern-
ing what Power or Jurifdiction belongs to Ecclefiaftical
Judges, in any particular Cafe, the Determination of this
belongs to the Judges of the Common Law, in what Ca-
fes they have Cognizance, and in what not ; for if the Eccle-
fiaftical Judges fhall have the Determination of what
Things they fhall have Cognizance ; and that all that ap-
pettdins to their Jurifdi¢tion, which they fhall sllow to
themfelves, they will make no Difficulty Ampliare jurif
diftionem fuam : And according to this Refolution, Zraéf.
lib, 5. tratt. de except. cap. 15. fol. 412. Cum Fudex Fecle-
Jiafticus probibitionem a Rege [uftepit, fuperfedere debet irn
omni cafu, faltem donec conftiterit 1 Curia regia ad quane
pertinet jurifdiltionem 5 quia [ Fudex Ecclefiafticus «fti-
mare debet an fua effer jurifdictio, in omni’ cafi indifferen-
ter grocederer, non obftante regia probibitione. Vide Entries
Jol. 445. There wasa Queftion whether the Court Chri-
ftian, fhould have Cognizarice of a Lamp. And a Prohibi-
tion was granted, Quod non procedant in curia Chriftiani-
zatis, quoufyue in curia noftra diftuffune fuerit, wrrumne
cognitio placiti illius ad curiam noftram wvel ad forum Eccle-
Jiafticum pertinest. And fo the Determination of 2 Thing,
whether it belongs to Court Chriftian, doth appertain to the
Judges of the Common Law, and the Judges of the Com-
mon Law have Power to grant a Prohibition. And all this
appears in our Books, that the Judges of the Common Law
fhall determine in what Cafes the Ecclefiaftical Judges have
Power to punith any pro lefione fidei, 2 H. 4. fol. 10, 11 H.
4.88. 22 Ed. 4.20. So of the Bounds of Parithes in 5 H. 5.
10. 39 E4.3.23. So it belongs to the Judges of the Com-
mon Law, to decide who ought to certify Excommunica-
tion, and to reject the Certificate, when the Ordinary or
Commiffary is Party, 5 E4. 3.8. 8 Ed. 3. 69, 70. 18 E4. 3.
58. 12 Ed. 4. 9 H.7.1. 10 H. 9. 9. For this it was refol-
ved clearly, that if any Perfon ilander the Authority or

: F 2 . Power
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Power of the high Commiffioners, this is to be punithed
before the Judges of the Common Law, for that the De-
termination of their Authority and Power which is given
to them by the Statute, and the Letters Patent of the King
belong to them, and not to Court Chriftian : And for this,
thar the many Articles objecled againft Fuller concerning
the Slander of their Authority and Power, was folely de-
terminable and punifhable before the Judges of the Com-
mon Law. One other Reflraint was added in the Conful-
tation : Et quatenus non &gat de aliquibus ftandalis, con-
temptibus, feu aliis vebus, que ad communens legern it
per flatuta regui noftri Augl funt punienda & detérini-
wanda.

4. It was refolved, That if 2 Counfellor at Law, in his At-
gument fhall * fcandal the King or his Government, Tem-
poral or Ecclefiaftical, this is 2 Mifdemeanor and Contempt
to the Court ; for this he is to be indiéted, fined, and im-
prifoned, and not in Court Chriftian : But if he publifh a-
ny Herefy, Schifm, or erroncous Opinion in Religion, he
‘may be for this convened before the Ecclefiaftical Judges,
and there correfted according to the Ecclefiaftical Law:
For the Rule is, Quod non eft juri confonum quod quis pre
aliis que in Curiis noftris alla funt, quortim cognitio ad nos
pertinet, trabatur in placitum in Curia Chriflianitatis, as
it appears in the Book of Entries, fol. 448. So that the In-
tent is, that Herefy, Schifm, or fuch enormous Opinions in
Religion, do not appertain to the Cognizance of temporal
Courts : For this Caufe a Confultation was granted, Quoad
fehifinata, hevefes, & inoriniamn inpiawm, vel pernitiofane o-
pinionem in religiove, fide, fen dottrina Chriftiana pie &
Salubriter flabilita infra regnum uoftrum Angl, quoriis
cognitio ad forum Ecclefiafticum fpeltar, &c. Vide Mich.
18 H. 8. Ror. 78. In Banco Regis. The Cafe was, that a
Leet was held die Fovis poft feftumn Santli Mich. Arch. 1y
H. 8. of the Prior of the Houfe of St. Yobn de Bethleheuns
de Sheine, of his Manor of Zevifbam in the County of Sur-
rey, before Folbun Beare the Steward there, a grand Jury
was charged to enquire for the King of all Offences in-
quirable within the faid Leet, where one Philip Aldwin,
‘who was a Refident within the faid Leet, appeared at thie
faid Leet, demque Philippus feiens quandan: Margaretane,

-axcorem Fobaunis Aldwin apud Eaft Greenwich, infra ju-
rifdiftionem Lere predill, pluries per antea corpus funm

11 ciulterio vitiofe exercuiffe, ac volens itfans Margare-
tam pro republica tu exemplum taliver offendére volén-
“riue legitime punire, ad diflam magnane yuratain & pér-
Joualiter exbibuit, & cifdem Jfic juratis de ditta wmala &

Vi-
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vitiofs vita prefate Margaret® inftrullionem & informa-
tionem veracitur dedit. Upon which the faid Margarer
did draw the faid Philip into the Court of the Archbifhop
of Canterbury, and there did libel againft him for Defama-
tion of Adultery; and that the faid Philip faid in Fijce An-
glicanis verbis 5 Margarer Aldwin is a Whore and a Bawd,
and it is not yet three Weeks agon fince a Man might taks
a Prieft betwixt her Legs ;5 which Englip Words were Pur-
cel of the Words by which he informed the grand Inqueft
at the faid Leet: And upon this he had by Award of the
Court a Prohibition, by which Writ it appears, Qu.4 ger
leges bujus vegni Angl’ omnes & finguli quicung:c Domini
Regis fubditi coram quibufiungue iffius Domine Regis Fu-
Sticiariis fen quocunque alio viro judiciali (fficio fecitlari fun-
gente jn aliquam juratam parrie jurati, vel ad aliquas ts:-
Strultiones feu informationes alicui bujufinodi jurat. in evi-
dentias dandas comparentes €5 evidentias dantes, ab omni
impetitione & calumnia in aliqua Curia Chriftianitatis prop-
terea flenda, quieti & liberi effe debenr, & in perpetuunt
penitus irrepreber’.  And by this Record it appears, and
by the Statuyte of 10 E4. 3. ¢. 11. by which it 1s provided,
that Indifors of Lay-people, or Clerks in Tutns, and af-
ter delivering them before Juftices, fhall not be fued for
Defamation in Court Chriftian, but that the Plaintiff who
finds himfelf grieved fhall have a Prchibition formed in the
Chancery upon his Cafe, which was but an Affirmance of
the Common Law, for that the Statute provides only for
Inditors inthe Turn only: And yet as well all Indiélors
in other Courts, and all Witnefles, and all others who have
Affairs in the temporal Courts, fhall not be fued or mo-
lefted in Court Chriftian. Pide Pafech. 6 Eliz. In the Re-
ports of the Lord ZDyer ( which Cafe is not printed ) Foln
Hulles in the Cafe of Marriage between the Earl of Here-
ord and the Lady Carharine Gray, declared his Opinion
againft the Sentence given by Commiffioners Delegates of
the Queen, in a Caufe Ecclefiaftical, under the Great Seal :
* And that the {2id Sentence in Difaffirmance of the faid Pyge [44]
Marriage was unjuit, wicked, and void, and that he thought
that the faid Judges Delegates had done againft their
Conicience, and could not rendér any Reafon for the
faid Sentence : And what Offence this was, was referred
to divers Judges to confider; by whom upon great De-
liberation it was refolved, that this Offence was a Con-
tempt as well againft the Queen, as to the Judges ; and
every of them were punifhable by the Common Law,

3 by
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by Fine and Imprifonment: And that the Queen may upon
that fue for it in what Court fhe fhall pleafe; for the
Slander of a Judge in Point of his Judgment, be it true or
falfe, is not juftifiable, &c. And all this appears by the
Report of the Lord Dyer, fo that in the faid Confulta-
tion it was well provided, that the High Commiffioners
fhould not intermeddle with any fcandal by the Commeon
Law. , :
5. It was refolved, that when any Libel in Ecclefiaftical
Court contains many Articles, if any of them do not belong
to the Cognizance of Conrt Chriftian, a Prohibition may be
generally granted ; and upon Motion made, Confultation
may be made as to Things which do belong to the Spiritu-
al Jurifdiétion: For the Writ of Confultation with a Quoad,
is frequent and ufual, but a Prohibition with a Quoad, is
Rara avis in terra nigroque fimillima Cygrno. And for
thefe Reafons it was refolved by all, that the Prohibition in
the Cafe at the Bar was well granted, which in Truth was
granted by Fenner and Croke Juftices, in the Time of the
Vacation.

Note thefe general Rules concerning Prohibitions, gue
Jparflm inveniantur in libris noftris.

Non deber dici tendere in prejudicinm Ecclefiaflice li-
bertaris quod pro Rege € Repub. neceflarium viderur.

Noz eft juri confinums qued quis fuper iis gunorum cogni-
tio ad nos pertinet in Curia Chriftianitaris trabatur in
Placirum. ‘

Etiftopus teneat placitume in Curia Chriftianitatis de iis
que mere funt [piritualia. ’ -

Probibearur de cetero Hofpitalariis & Templariis ne de
cetero trabant aliquen in placitum coram Confervatoribus
privilegiorum fuoruin de aliqua re cufus cognitio ad foruus
Jpettar Regium. ’

Non concedantur citationes priufquam exprimarur fuper
qua re fieri debet citatio.

The. Knowledge of Cafes Teftamentary, Matrimony,
&e. by the Goodnefs of the Princes, and by the Laws
and Cuftoms of the Realm, appertain to Spiritual Jurif-
diétion. ' :

6. It was refolved, That this efpecial Confultation, being
only for Herefy, Schifm, and erroneous Opinions, &c. That
if they convi&t Fuller of Herefy, Schifm, or erroneous
Opinion, &e. that if he recant the faid Herefy, Schifm, or
erroneous Opinion, that he fhall never be punifhed * by
Ecclefiaftical Law: And after the faid 'Confultation
granted, the faid Commiffioners proceeded and conviét-

ed Fuller of Schilm and erroncous Opinions, and im-
prifoned
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prifoned him and fined bim two Hundred Pounds: "A-d
after in the fame Term, Fuller by his Counfel moved the
Court of King’s Bench to have a Habeas Corpus, & ei con-
ceditur, upon which Writ the Gaoler did return the Caufe
of his Detention,

*Of Firfl-fruits and Tenths. Poge (4]

Mich. 5 Jacobi Regis.

OTE; Annates, Primitie, and Firlt-fruits, are all one g 7 f”ﬁfi;l
it was the Value of every Spiritual Living by the Adts and 351
Year, which the Pope, claiming the Difpofition of all Ec- & 352.
clefiaftical Livings within Chriflendom, referved out of every Warton’s Cler-
Living; and thofe and Impropriations began about the f;’;ngc'; >
Time that Polydore Virgil, lib. 8. cap. 2. faith Nullum in- 7y, &0
veutum majores Romano Pontifici cumulavit opes quam id Gt-iow’s Cod.
quod Annates vocant, qui ufus ommnino multo antiguior eft ¥7°1° 3"
quane recentioves [Criproves fufpicantur, & annales more
Juo aptellant primos fruflus wnius anni: Vide Concilium
Viennenfe quod Clemens Quintus indixit pro annatibus.

Thefe Firfl-fruits were given to the Crown by 26 H. 8.
cap..
PNote; Hill. 34 Fd. 1. An. 1509. At a Parliament held at
Carlifle, great Complaint was made of intolerable Oppreffi-
ons of Churches and Monafteries by Willicm Tefta (called
Munia Tefts) the Legate of the Pope, and principally
congerning Firft-fruits, at which Parliament the King by
the Aflent of his Barons denied the Payment of Firfl-fruits
of Spiritual Promotions within E#gland, which were found-
ed by his Progenitors and the Nobles, and others of the
Realm, for the Service of God, Alms and Hofpitality ;
and to this Effe¢t he writ to the Pope, and thereupon the
Pope relinquifhed his Demand of Firft-fruits of Abbies, in
which Parliament the Firft-fruits for two Years were granted
to the King.

Decime, id eft, The Tenths of Spiritualties were perpe- Tenths perpe-
tual, which in ancient Times were paid to the Pope, until tval.
Pope Urbane gave them to R. 2. to aid him againft Charles
King of France, and others who fupported Clement the 7th
againft him.

F 4 And
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AdsandMo-  And 5 H. 3. by the Bulls of the Pope, the Church of
326 An oo England began to pay the Tenths of all their Revenue,
1266, as well Spiritual as Temporal to H. 3. for Years; thefe
were given to the King by the faid A& of 26 H.8. cap. 6.
Peter-pence.  Vide Lambere de Prift. Leg. Anglovum,&c. f. 128. ¢. 10.
' omnes qui habuerinr 50 denariat. vive pecunie i1 domo fia,
de fuo proprio, Anglorum lege dabit denarium Santlo Petro,
Vide ibid. inter leges Ine, fol. 98. cap. 4.
" Lambert 1b. exjqfitione verki, Monies and Peter-perce;
Ina King of the Weft Saxons granted it to the Pope when
he was in Pilgrimuge at Rome. Camb. Brit. pag. 506.
faith, thar it was Offa the Weft Saxonz King that did grant
it: Onere. [ Bur neither King could grant it but for bis-
Seif only, and kis Grant could not bind the Subjett wirhout

their Confént.]

Sir ANTHONY RaOPER’s Cafe.

High Com- N the Cafe of Sir Anthony Roper, who was drawn be-

K’:&Z“l'g. fore the High Commiffioners at the Suit of one Bui-
Poitea 47, 49, rook the Vicar of Benrley, for a Penfion out of a Reélor
58, 59. Impropriate, of which Sir Auzhony was feifed in Fee: A‘ng

13Ce10,47- the High Commiffioners fentenced the faid Sir Anrhony to
pay that, which he refufed; and upon this they commit-

ed him to Prifon, who in this Term by Hzbeas Corpus ap-

- Hab, Corpus. peared in Court, upon the Return of which Writ the Mat-
Poltea 47, 69. ter did appear: And it was well debated by the Juftices,
and was refolved, that the faid Commiffioners had not Au-

Page [ 46] thority or * Commiffion in the faid Cafe, for when the
‘ A&s of the 27 H.8. & 31 H. 8. of Monafteries had made
Parfonages Impropriate, and other Religious Pofleffions Lay-

fee, altho’ that Penfions were faved, yet, as it appears by

the Preamble of the A& of 34 H. 8. cap. 16. thofe vo whom

the Penfions appertain, had not Remedy for the faid Penfi-

ons, &¢. And for this there it is provided, that if the Far-

mer or Qccupier of fuch Poffeffions fhall wilfully deny the

Payment of any fuch Penfions, Portions, Corrodies, Indemp-

npities, Synod Proxies, or any other Profits, whereof any
Archbifhop, Bifhop, Archdeacon, or any other Ecclefiafti-

cal Perfon were in Pofleflion at, or within ten Yeats next be-

fore the Time of fuch Diffolution of any fuch Monaftery,

§5¢. that then it fhall be lawful for the faid Archbifhop, Bi-

‘ ‘ fhop,
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fhop, or other Ecclefiaftical Perfon aforefaid, being fo de-
nied to be fatisfied and paid thereof, and having Right tq
the Thing in Demand, to have {uch Procefs, as well againft
every fuch Perfon and Perfons, as fo fhall deny Payment,
&c. as againft the Church and Churches charged with the
fame, as heretofore they have lawfully done, and as by and
according to the Laws of this Realm they may now lawful-
1y do, &c. And if the King hath covenanted to difcharge
the Patentee, &5¢c. of Penfions, and then Suit fhall be made
for the fame in the Court of Augmentations, and not glfe-
where ; then if the High Commiffioners will determine of
Penfions, they ought to do it by the A& 34 H. 8. and the
faid A& gives this exprelly to Ordinaries, and their Officials,
and the High Commiffioners have their Authority by the
A& 1 El. made a long Time after.

But it was objeéted, that the faid A& 1 EL gave to the
Queen, her Heirs and Succefflors, Power to Affign Commif
fioners to exercife and execute all Manner of Jurifdiction
Spirltual, to vifit, reform, &%¢. all Schifm and Herefy, &e.
and Enormities, which by any Manner of Spiritual Jurif-
di&tion can, or lawfully may be reformed. And it was faid,
that fuch Spiritual Jurifdiction, which the Bifhop fhould
have, is transferred to the High Commiffioners. ,

But it was unanimoully refolved by Coke, Walmfley, War-
bérton, Daniel and Fofter, Juflices, that the At 1 EL doth
not extend to this Cafe for divers Caufes, viz.

1. For that the faid Claufe of Refignation is not more
- large than the Claufe of Reftitution ; and that the A& of
1 Eliz. doth not take away nor alter any A& of Parlia-
ment, unlefs thofe only which are expreily named in the Tithes {ub-
A&: And It was refolved that the High Commiffioners ftrafied.” Vide
cannot hold Plea for the double Value of Tithes carried *™
away before Severance, for two Caufes.

(1.) For this, that the Statute 2 E/. 6. cap. 13. gave the
Cognizance of it to Spiritual Judges, which is to be intend-
ed of fuch Spiritual Judges who then were. .

(2.) Subftraction of Tithes is Injury and no Crime, but

concerns Intereft and Property: And for this the High
Commiffioners cannot meddle with it.
2. For that the Words of the A& 1 El are (which by
any manner of Spiritual Jurifdi&ion can or lawfully may be
reformed.) And it appears that thefe Words extend to the
Crime only, and not te Cafes of Intereft betwixt Party and
Party ; for the Words are: All fuch Errors, Herefies, &5c.
which by any Maunner, €5¢. {o that ({ych) and (which) are
Relatives, - ' ' '

3. This



i

Sir AxtHoNY ROPER'S Cafe. Part XIL

3. This Jurifdition was given to the Bifhops by A& of

Parliament, viz. by 34 H. 8. which is more Temporal than

Spiritual: And for this out of the Precedent Words 1 Eliz,

V1. Spiritual or Ecclefiaftical Jurifdi&ion, which is to be

Page [47] intended of Jurifdictions meerly or purely Spiritual, * but
A&s of Parliament are more Temporal than Spiritual.

4. It was not the Intent of the A& 1 E/. which revived
the Statute 23 H. 8. cap. 9. by which A& it is enallted, that
none fhall be fued out of his Diocefe, €&c. that the High
Commiffioners for private Caufes fhall fend for Subjets out
of any Part of the Realm, and fo in Effe@ confound the
Jurifdi&ion of the Ordinary, who is an Officer and Minifter
{0 neceflary, that in divers Cafes the Courts of the King
cannot adminifter Juftice to Subjeéts without him, &.

5. If the A& of 1 Eliz. had extended to give to High
Commiflioners Power to determine meum €5 tuum, as Pen-
fions, Tithes, Legacies, Matrimonies, Divorces, Admini-
firations, Probates of Teflaments, &c. the A& would alfo
give the Party grieved Benefit of Appeal, and not give ab-
folute Authority to the High Commiffioners finally to de-
termine meum €5 tuum, and to baftardife 1flue, &c. with-
out any Controlment, for this fhculd be to diffolve the
Court of the Ordinary, which is fo ancient and inevitably
neceflary in many Cales to the Adminiftration of Juftice, in
divers Points of it, that without this Juftice cannot be exe-
cuted.

6. The High Commiffioners cannot extend themfelves
but only to Crimes, for the Claufe which gives to them
Power to imprifon, &, and to punifh, &c. and imprifon
fuch Offender, &¢c. And (Offender) is only to be intended
of him who commits any Crime, and not of him who detains
Penfions, Legacy, Tithes, &c.

13 Co. 9. 47.

Str AnTHONY RoOPERS Cafe

Mich. Jacobi Rot. 2254.

Hab, Corpus

seturned and PRa:'cepzum Suit Guardiano prifone Domini Regis de le
]udgmfm of £ Fleet, Quod haberer hic, viz. apud Wefimonaflerinm
the Court-  immediate poft receprionein bujus brevis coxpus Antonit

Ant. 19,27, 45.
Polt. 69, 82, RDPET’

1oy, 219.
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Roger militis in prifona predita fub cuftodia fua detenti
quocung; nomine cenferetur, una cum die & canfs captionis
& detenrionis ejufidem Antonii : E iidem Fufticiavii bic,
Vifi caufn illa, uiterins fievi fecerint quod de jure & fecun-
dum legem & confuetudinem vegni Domini Regis Anglie
Suerit faciendum : Et mnodo bic ad bunc diem, fCilicer dicm
Subbati proximum poft o&tabis Santti Mich. ifto eodein ter-
mino venit prediltus Antonius in propria perfona fua [ub
Cuflodia predifti Guardiani ad barram, hic preditf & i-
dem Guardianus, tunc bic mand. Quod ante adventuws bre-
vis predifli, viz. nono die Ofob. ultimo preterito pre-
diftus Antonius Roper miles reducit f¢ prifone predilie
Preantea commiffus virtute cujufdam warranti, 4ai 30.
- die Junii ultimo preterit’, quod fequitur in bhec verba,
Viz,

*Hefe are in his Majefty’s Name to require and charge
you, by Virtue of his High Commiffion for Caufes
Ecclefiaftical, under the Great Seai of England, tous and
others direfted, that herewith you receive and take into
your Cuftody the Body of Sir Anrhony Roper, Knt. and
him fafely detain Prifoner at this our Commandment, until
we fhall give Order for his Enlargement, fignifying unto
you, that the Caufe of his Commitment is, for thac there
being a certain Caufe referred unto us by his Majefty’s fve-
cial Dire&ion, betwixt him the faid Sir 4urhony Roper and
Fobn Bulbroock, Vicar of Beutley, for that he detained
wrongfully from him the faid Vicar, a certain yearly Pen-
fion due unto him from the faid Sir Anrhony 5 and being
thereupon called before us, and after full Hearing of * the Pyge (48]
Caufe in the Prefence of Sir Anthony and his Counfel at 3
or 4 feveral Times, he was at the laft adjudged by us to pay
the faid Penfion, and he havigg fome Time of Deliberation
given unto him by us to ‘confider thereof, hath notwith-
ftanding obftinately difobeyed the faid Order, and doth fo
ftill perfift : And this fhall be your Warrant in that behalf 5
Given at Lambeth this thirtieth of Fuue 1607. Er quod
hec fuit Confu Captionis € detentionis, pred’ Antomii in
prifona preditta, corpus tamen prediéti Anvonii modo bic
parvarus babet prout per breve prediftume [ibi preceprume
Juit, &c. fuper quo, vifis premiffis € per Fulticiarios bic
Plenius examinatis & intelleltis, videtur iifdeme Fuftic. bic
quod preditta Canfa commiffionis preditti Antonii prifone de
Fleet predilt in vetorno prediét, fuperius [pecificata mi-
sous flfficiens in lege exiftit ad detinendum prediftum An-
tonium in prifona pred. Ideo prediftus Antonius a pri-

Jong pred’ per Curiam hic dimistitur, ac idemr Guaydianus
: ’ de
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de bujufinodia Cuftodia per eandem Curiam bic plene exonere-
tur, &c. And this was refolved uza voce by Coke Chief
Juftice, Walm/fly, Warberton, Daniel, and Fofter Jultices
for the Caufes and Reafons afore exprefled.

And in the very fame Term in Lane’s Cafe, a Parfon in
Norfolk who fued one of his Parifhioners before the High
Commiffioners, for fcandaling of him, faying in the Church
on the Sabbath before all his Parifhioners, T'hat be was
o wicked Man, and an arrant Knave: Prohibition lies,
for this, that it was not fo enormous as the Statute intend-
ed : Note, that by exprefs Provifo, the High Commiffioners’
cannot intermeddle with all Herefies, but with exorbitant

Herefies, &¢. and the other fhall be determined before the
Ordinary.

Juftice inWales not to be by Commifion.
Hill. 5 Jacobi. |

OTE ; It was moved to the Juftices this very Term

upon Confideration of the A&s of 34 H. 8. ¢. 28. and
the 18 Eliz. If the Juftices in WVales may be conflituted by
Commiffion 5 and upon Conference it was conceived they
could not, but that it ought to be by Patent, as it hath been
ufed ever fince the A& 34 H. 8. Then it was moved, if the
King which now is, may by Force of a Claufe of 34 H. 8.
do it, which Claufe is, That the King’s moft Royal Maje-
flty fhall and may at all Times hereafter from Time to
Time, change, add order, alter, minifh, and reform all
Manner of Things before rehearfed, as to his moft excel-
lent Wifdom and Difcretion fhall feem meet: And alfo to
make Laws and Ordinances for the Common-wealth, and
good quiet of his faid Dominion of Wales, and his Subjells
of the fame, from Time to Time, at his Majefty’s Pleafure :
And it feemed to divers of the Juflices, that this Power gi-
ven to the King determined by his Death, for divers
Caufes.

1. It wants thefe Words, His Suwcceffors, and for this it
ought not to be drawn in Succeffion by Conftruétion, and that
fhould be againft the Intention of the Makers of the A&,
for they gave this high Power of Alteration, &¢. of the
Laws to the King’s moft excellent Majefty, as to his moft

ex-
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excellent Wifdom and Difcretion fhall be thought moft
meet ; which Words want His Swucceffors : For as his Wif-
"dom and Difcretion, which they well knew, did not go in
Succeffion 3 fo the Power and great Confidence which was
annexed to them did not go in Succeflion; and for this,
that Forum progreffus oftendunt multa que ab initio pro-
videri non poffunt : And what enfues upon this Aét of the
34 H. 8. concerning this Uniting of * Wales and England, Page [49]
and the Subje&ion of them to the Laws of Eugland, none
could divine : For this Caufe it was thought reafonable that
King H. 8. during his Time, might alter them; that he
feeing the Obedience of thofe ‘of #ales, and the good Fruit
which proceeded out of the faid A&, neveraltered any Part
of it: %ut it was never the Intention of the faid A& o
give Power to the King and his Succeffors for ever, to alter,
&e. the Laws, fo that none of that Country could be cer-
‘tain of his Life, Lands, Goods or Liberty, or any Thing
which he hath, and that would be of great Servitude,
Mifera fervitus eft, ubi jus eff vagum: Allo the Words are
for the Commonwealth, &¢. if his Majelty’s Subjeéts of
Wales, at his Majefty’s Pleafure, &c. by which it appears
that the Intention of the Makers of the A&, was to give
this Power to King H. 8. for his Pleafure did determine by
his Death. , ,

2. Power of Alteration of Laws, &¢. is a Point of High
Confidence concerning the Adminiftration of Juftice; and
‘the A& by omitting [of his Succeffors] intended to unite
this Confidence to the Perfon of H. 8. and not to extend it
without Limitation of Time to his Succeflors: And this
ftands with the Conftru&tion of Law in other Cafes; for all
‘Commiffions concerning the Adminiftration of Juftice de-
termine by the Death of the King, yea he conflitutes them
Fufticiarios fuos, which Authority being in Cafe of Admi-
‘niftration of Juftice determines by the Death of the King,
or Refignation, 1 E4. 5. 1. 1 H.7.1. 14 Ed. 4, 44. yet if
the King make a Leale Durante beneplaciro, or prefent
one to a Church, thefe are not void by his Death, until
they are controlled or revoked by bis Succeffor : But the
‘Office of a Sheriff which is granted, Durante beneplaciro,
determines by the Death of the King, for this concerns the
Adminiftration of Juftice: And upon Certificate of the O-
pinion of the Juftices, that the Juftices of Wales cannot be
conftituted by Commiffion to the Lord Chancellor, Baron
;gfzftgg had a Patent for the Circuit of #ales, as others had
before.

High
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Trin. 6 Jae. 1.

HIS Term it was refolved Per totane Curiain in Cont-
muni Banco, viz. Coke Chief Jultice, Walmfley, War-
berton, Daniel and Fofter, in the Cale of Allan Ball, that
the High Commiffioners cannot by force of the A& 1 El
cap. 1. lend a Purfivant to arreft any Perfon fubje&t to their
Jurifdi@ion, to anfwer to any Matter before them : But
they ought to proceed according to Ecclefiaftical Law, by
Citation; for the Statute 1 ZJ. did not give them any fuch
Authority to arreft the Body of any Subje@ upon Surmife ;
and although that it be comprifed within their Commiffion,
that they may fend for any by Purfivant, &c. yet inafmuch
as this hath no Foundation upon the A of 1 El the King
by his Commiffion cannot alter the Ecclefiaftical Law, nor .
the Proceedings of it ; for the A& fays, that the Commif-
fioners fhall exercife, ufe and execute all the Premiffes (ae-
cording to the Privileges of the A&) according to the faid
Letters Patent, I7 eff, the Letters Patent which are men-
tioned and Authority before, for this is implied within
this Word (fzid) and for this, without Queftion, the Com-
miffion only without the A& cannot alter the Proceedings of
the Ecclefiaftical Law? And in the Circuit of Northampton,
when the Lord Anderfon and Glanvile were Juftices of Af-
fife, a Purfivant was fent by the Commiffioners to arreft
the Body of a Man to appear before them, and * in Refi-
ftance of the Arreft, and firiving amongft them; the Purfi-
vant was killed: And if this was Murder or not was doubt-
ed, and this depended upon the Validity of the Power and
Authority of the Purfivant; for if his Authority was lawful,
then in killing of an Officer of Juftice in Execution of his
Office, is Murder: And Advifement was taken till the next
Affifes ; and upon Conference at the next Affifes it was re-
folved, that the Arreft was Zortions, and by Confequence
that this was not Murder: But they may fend Citation by
a Purfivant, and proceed, if the Party make Default, to Ex-
communicarion, and then to have a Capias excomirunica-
tum, and to imprifon him by the Writ of the King, which
Writ
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Writ de excommaunicato capiendo is prefcribed and return-
able by the Statute of 5 E/ which fhall be in vain, if they
may arreft him by a Purfivant before any Anfwer or De-
fault made : And this will be againft the Statute of Magna
Charta, and all the anclent Statutes, which fee Raftall,
Tite Accufation, If a Freeman fhall be arrefted upon 2
bare Surmife or Accufation : Which Statutes, if good and
profitable for the Weal Publick, never were intended to be
repealed by the faid Statute of 1 Eliz. '

Note, That ncither the Star-chamber nor Chancery
caward any Meffenger to arveft the Body until a
Contempt made 5 bur firft a Subpena, &c. goes.

MarMaADUKE LaNnGDALEs Cafe.

 Vide Poftea 58.

IN the Cafe of Marmaduke Langdale of Leaventhborp in Higrh Com-
the County of Zork, being faed by Foan his Wife, for Fui'ss scc. b,
Maintenance before the Bifhop of Canterbury, and other ’
High Commiflioners: It was refolved Per toram Curiam,

prerer Walmfley who doubted of it, that a Prohibition,

which before was granted, was well maintainable, for this,

that it was not any Enormity, nor any Offence within the

Statute, but a Negleft of his Duty, and a Breach of his

Vow of Maintenance; alfo the Party fhall be defeated of

his Appeal: And for that Reafon it belongs to the Court

of the Ordinary : And the Rule of the Court was, that the

Plaintiff fhall count againft the High Commiflioners (for a-

gainft his Wife, being one Perfon in Law with him, he could

net count) and uponDemurrer joined,the Cafe is to be argued

and adjudged, upon which the Party grieved may have a

Writ of Error, 8i (ihi widerir expedire, &c. Sce more,

Jol.58. '

The Cafe of the Lords Prefident of Wales
and York.

ON Sunday laft, my Lord Chief Juftice and my felf, at
Serjeants Inn in the Afernoon, received by the Hands

of the King’s Attorney by Commandment, as he fignified to
4 us,
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us, by your Lordfthips, the faid Complaints, exhibited to
“his Majefly by the Lord Prefident of /7zles, and the Lord

See 4 Inft.242, Prefident of York, againft the Judges of the Realm, with

245(,:281.
13 Co. 30, 31
&e, 3

Tage [51]

13 Co. 30, 31.

4ot 245,

a Signification of your Lerdfhips Pleafure, that we two

* {hould impart the fame to the reft of our Brethren, which

we did on Monday In the Afternoon, the Forenoon being
fpent inthe publick Service of the Realm, at Weflminfler :
.I{)nd upon Confideration had of the Parts of the Complaint,
we have, as this fhort Time will give us Leave, (being daily
imployed, as well in the Courts at Weftminfler, as fome of
us for Trials of Writs of Ny7 prius,) refolved upon thefe An-
Awers, which we knowing to be warranted by the Laws of
this Realm, deubt not but will be allowed by your Lord-
fhips 5 and do hope that where the Judges of this Realm
have been more often called before your Lordfhips, than in
former Times they have * been, which is much obferved,
and gives much emboldning to the Vulgar, that after this
Day we fhall not befo often upon fuch Complaints, (your
Lordfhips being truly informed of our Proceedings) hereaf-
ter called before you.

- And feeing that my Lord Prefident of 207k hath now
“Ore tenus firlt opened the Caufe of his Grief more amply
and in fome Cafes more particularly, I will begin with thofe
Obje&tions that have been made on the behalf.of that Coun-
cil, wherein for Method, and for avoiding of Confufion, I will
firft fpeak to the true Caufe of the Inftitution of that Courr,

2. 'That our Proceedings in granting of Prohibitions, is
for the Matter juftifiable by Law. , g

3. That the Manner of our Proceedings was refpe@fuland
compliant towards the Ld. Prefident of Zvrk,and the Coun-
cil there,

4. Giveé Anfwers to all ObjeCtions both particular and
general,

5.{ Propofe Remedies for the Time paft, i there be juft
‘Caule. '

6. And laftly, Remedies for the Future, to take away all
the Caufes of Oppofition between the Judges and both the
faid Councils :

And firft as the Caufe of inftituting the-faidCourt, viz,

After the Suppreflion of all religious Houfes to the Va-

.lue of two hundred Pounds, or under, Anmo 27 H. 8. in

the Beginning of Offod. An. 28 H. 8, there was a great In-
furre@ion of the Lord Hzfféy, and twenty thoufand Per-
fons in Lincolnfbire, about the Caufe of Religion, againft
whom Charles Brandon Duke of Suyffolk went, and appeafed-

them.
As foon as they were appeafed, agreat Commotion be-
.ganof forty thoufand Men of that County, Sir Robers Ask
4 being
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being Chief, againft whom the Duke of Nozfolk went and
difperfed them. Soon after in Zancafbire began a great
Rebellion of Men of that County, and of Cumberiand,
Weftmorland and Northumberland ; againft whom the Earl
of Darby was cmployed; and quieted them : After that
Mufgrave, Tilby, and others, began to raife a great Num-
ber, and aflaulted Carlifle Caftle, whom the Duke of Nor-
Jolk overthrew.,

»

Prefently afrer Sir Francis Bigot with a Multitude of 4 lnft, 245,

People; made an Infurre&ion at Kerringron, Leigh, Picker-
ing and Scarborough in Yorkfbire; whom the Duke of Noys
Jolk pacified ; And foon after the Lord Darcy, Ask, Con-
ftables Bulmer; €5¢. began a new Commotion aboiit Hull
in Zorkfpire, whom the Duke of Norfolk eppeafed. And
all thefe Rebellions were between the Beginnings of 28 and
30 of H.8. within which Time imany of the Rebels weré
executed in Furore belli, and in Flagranti crimine; by
Marthal Law, and fome attainted by the Common Law.
The King intending the Suppreflion of the greater Houfes
of Religion; which A47. 31 H. 8. he effefted, he eftabiithed
a Council there for the Quiet of the Counties of York/bire;
Northumberland, Weftmoriand, Cumberland, Durefine, the
Counties of the City of 2wk, Kingflon wupon Hull, and
Newcaftle upon Tine, for Preventions of Riots, Tumults
and Infurtetions in thofe Counties and Places: In this Time
of Neceffity and Danger; the King did arm the Prefident
and Council with two Authorities itt one Commiffion § the
one a Commiflion of Oyer and Zerminer; de quibyfcunqué
congregationibus & conventiculis illicitis, coadunationibus,
confederationibus, Lolardiis, imprifionibus falfis allegatis,
tranfgreffionibus, Riotis, Routis, retentionibus, contempti-
bus, falfitatibus, manurenentiis, oppreffionibus, wviolentiis
exrortionibus & oliis malefactis, offenfis, & injuriis qui-
bufcungue, per que pax & tranquillitas fubditorum o=
frorum Comitatibus, Civitatibus, 8 villis predittis gravar’,
&e. fecundum degeme & confuetudinem regni noftri Anglie
wel aliter fecundum fanas difcretiones veftras audiendum &
terminandum. ‘

The other Authority was, Nec #non quaftunque altiones
reales, feu de libero tenemento, & perfonales, canfafque de-
bitornm & demandorum quornmcung; * in Cont’ &c. predict’
quando ambe& partes vel altera pars fic gravata paupertare
gravata fuerit, quod commode Fus (num fecundum lcgem
Regni moftri aliter profequi non poffit, fimiliter fecundum
leges &5 confuerudines regni noftri Anglie wvel aliter fecun«
dum [anas difcretiones veftras. And this is all the Autho-
sity that the Prefident and Council had firft exprefled in

: G their

Page [52]
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their Patents, without any private Inflrutions: And this
appears by the Commiffion under the Great Seal, 51 H. 8.
6 Pars. Roberto Landavenfi Epiftopo Prefidenti Concilii,
& aiiis 5 out of which Charter thefe Things were obfer-
ved, viz.

t. That the final Tntention of the Commiffion was, -quod
pax & tranquiliras fubditorvin preferventur.

2. That they hear and determine Riots, Routs, &€¢. ac-
cording to Law, or their Difcretions, which Authority by
Difcretion was added, ad faciendum populum : For it was re<
folved without Queft. that in fuch Cafes they had not Power.
but to proceed according to Law, for that is fimma difere-
2éo, and not according to their private Conceits and Af-
feltions, quia talis difcretio diftrerionem confundit 5 fo the
other Claule concerning real and perfonal Aétiens in 2ll the
Counties of York. Northumberland, Cumberland, Weftmor-
land, Durefine, and the Towns aforefaid was only 44 faci-
endume populnm, for this was utterly void in Law, For,

. 1. No fuch general Authority granted, may be made by

the Commiffion of the King, to hear and determine all

real A&ions within fuch a County according to Law, as he

may by Charter within a certain County or particular Place,

for the King by Commiffion may give Power 1o determine

eriminal Caufes between the King and the Party, fesun-

dunz legene &5 confuetudinem Anglie 5 but he cannot give

Power by Commiflion to determine Caufes between Party

and Party: As it was refolved in Scrogg’s Cafe, 4n. 2 Eliz.

Jol. x75. in Dyer. Vide Dyer 236. But the King by his

Letters Patent may grant to fuch a Corporation in fuch a

Town, Zencre placita realia, perfonalia, & mixta 5 and.

none by this can have any Prejudice,for the Proceeding cught

to be according to Law ; and if they err, the Party grieved

may have his Writ of Error ; but the Crown cannot grant to

them a Court of Equity for the Caufe aforefaid ;and for this.

Caufe, that fuch a Judge fhould be without Controlment :

Antea 48, And it was {aid, that if fuch Commiflieners, cannot deter-
2 7% 24 422, mine Felonies, or other criminal Caufes by Writ, but by
ﬁ;&‘ 158,  Commiffion;fo cannot any determine private Caufes betwixt
Party and Party by Commiffion, but by Writ, by the Statute

of Magia Charta, cap. 12. & Weft. 2. cap. 30. Recognitiones

de nova diffeifina, &c. non capiantur nifi in propriis Comi-

" tatibus : Which A&t gives Authority tg Juftices of Aflife in,

their proper Counties, by which it appears, that without an

A& of Parliament, the King by his Letters Patent cannos’

put and authorife Jultices De Affifis Capiendis, to take ’em

within another County: And for this the ancient Precedents,

and Proceedings of Law ought not to be altered. As 2 }uﬁic%

o
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of one Bench, or of the other, ought to be made by Coix-
miffion, and not by Writ, and yet he may be difcharged

by Writ, 5 E4. 4. 32. But Juftices in Eyre are by Writ, as  Q,
it appears by Bralton? lib. 5. cap. 11. and Britton, fol. 1.
Alfo by the Statute of Jeft. 2. cap. 30. and of York, cap. 4.
Juftices of Niff prius give Judgment in Aflifes of ZDar+
rein prefentment, and Quare Impedit in fuch a Couunty,
which cannot be done without Patent. Er fic de cere-

7is.

Alfo it was obferved, that at the firt the faid Commif-
fion concerning A&ions between Party and Party, extended
only when both the Parties, or one of them, were fo poor;
as they were not able to profecute at Law : Alfo by the
firt Inftitation they had no Power to grant Injunttions. .
And laftly, * their Commiffion was Patent under the great Page {547
Seal, and inrolled in Chancery : And thus much was faid
for the firft, concerning the ttue Caufe of the Inftitution
of the Court, viz. For Preventing of Tumults and Rebel-
lions, and when it began. ,

z. As to the fecond Point, the Granting of Writs of Hz-
beas Corpus; and Prohibitions, is juftifiable by Law ; for
whereas at the firft their Authority was Patent, it is now
private 5 for the Letters Patent do tefer unto certain In-
ftrultions which are no where of Record, but kept in
private, and as it was feared, for private Relpedls, Ez e 707
apparentibus & non exiftentibus eadem eft ratio s befides
the Danger to the Subjeét is great, for if they lofe their
Inftruions (as it hath happened heretofore) all is corame
non fudice: And this firt Reafon is drawn from the In-
firuétions themfelves: The fecond Reafon is drawn from
the Contumacy of the Party that fuppofeth himfelf to be
grieved by the Prohibition, and againft whom it is grant-
ed 5 if the Authority of the Council be never fo good, yet
being a late and particular Jurifdiction, the Party muft of
Neceffity plead it, fo as it may appear unto us judicially s
for as we are Judges of Record, fo muft we be informed of
Record, and never yet hath any Party prohibited moved
in Court to have a Confultation, by which might be fet
forth the JurifdiCtion of that Court and Council, {o as the
Granting of Prohibitions hath been juft 5 and the Fault
(if any be) in the Parties themfelves, that never hitherto
made their Caufe known, as it ought to be by Law, to
the Court.

The third Reafon is drawn from the great Injury offer- llsllk- $12.
ed to the Defendants, for it is a true Rule, Mifera fervi- E@?é‘i’oghcgfg
tus ubi jus eft vagum aus incertum : The Defendants, by Infti. Leg 494
Law, may in all Courts plead to the Jurifdition of the o 43

- G Court 4
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Court ; but how can they do fo when no Man can poflibly
know what Juri{di€tion they have: Concerning Matters of
State, which are Arcana Imperii, it is meet they fhould be
kept fub figillo confilii, and in fecret ; but for Jurifdiétion
between Party and Party, for Deciding of Mewum & Tuumsy
God forbid they fhould not be known to them, who are to
be judged by them; but the Keeping of them in fuch Se-
crecy bewrayerh, that the Council are afraid that they would
not be juftified if they were known : And it was cencluded
again, Mifera fervitus ubi jus aut vagum aut incertum.

3. But our Proceedings herein have been refpeétful ;5 for
a Jury of Officers and Attornies of our Court, being accord-
ing to an ancient Cuftom, Time out of Mind of Man ufed,
fworn to prefent amongft other Things and Articles, all
Defaults of Officers and Minifters in not Executing the
Writs and Procefls out of this Court, and all Impediments
and Hinderances whatfoever of the due Proceedings of this
Court, whereby Juftice cannot be adminiftred : And finding
upon their Oaths divers unjuft and undue Impediments of
the Proceedings of this Court, by the faid Council in parti-
cular: And thereupon a Motion being made in open Court
in Michaelmas Term laft, by the King’s Serjeant Philips,
of many intolerable Grievances of the Subjelts offered by
the faid Council, to many of his Majefty’s Subjeéls, in De-
rogation of the King’s Laws, in Prejudice of the King’s
Profits, and in Hinderance of the due Proceedings of this
€ourt, prayed the Court, according te Law and Juftice, to
grant feveral Prohibitions in all thefe feveral Caufes, which
we could not deny ;5 but yet thought fit before we granted
the fame, that there might be a goed Correfpondence be-
tween ‘both Courts ; we fhould confer with Sir Cuzhbers
Pepper,Attorn. of the Wards, and one of that Council, to let
him underftand the particular Grievances and Opprefiions,
end to hear what he could fay in the Juftification thereof ;
who accordingly upon Motion came to us to Serjeants Inn,
with * whom we conferred, and fignified to him the Par-
ticulars of the faid Grievances, who would not take upon
him to juftify the fame in no Sort, but faid, he would 2c-
quaint the Prefident and Council therewith, and return
their Anfwer; which for that it was neglefted, we upon
further Motion in Court granted Prohibitions, as in Juftice
we ought, which Courfe and Order of Proceedings we hold
to be refpeétful and comely toward the Lord Prefident and
Council. ;

4. lt was objefted, that more Prohibitions have been
granted of late than in many Years before, whereunto a
fixfold Anfwerd was made. :

5. That
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1. Thar they had exceedingly multiplied the Number of
Caufzs, fo as they have above two thoufund depending at
one Time, and having but five Counties and three Townss
at one Sitting there were about 450 Caules at Hearing 3
whereas the Chancery that extendsinto 41 Counties Fu-
glifb, and 12 in Wales, in all 53, had in Eafter Term bue
95 to be heard, and in Z7iniry Term but 72 5 fo as if they
multiply their Caufes {o infinitely above what were at the
firft, it is no Wonder if the Number of Prohibitions be in-
crealed.

2. Befides the Multiplication they have innovated and
taken upon them to deal in Caufes which we know never
any Prefident could, and we think never any Prefident and
Council did ufurp: As firt, Suits upon penal Laws, and
many of them limited to the Courts at Weftminfter, but all
of them without Queftion out of their Jurifdiion : As for
Example, between Harrifon and Thurftone in Englifp Bill,
upon the Statute 39 Eliz. of Tillage ; whereas the very
Statute giveth Jurifdi€tion to certain fpecial Courts : The
Defendant pleaded to the Jurifdi¢tion, whereupon an At-
tachment was awarded againft him, and fined.

And in the Cafe of Hurtley after Indiftment of forcible
Entry and Reftitution, according to the Starute, he was
upon an Enugli/b Bill difpeflefied by the Prefident.

3. And after a Recovery in an Ejeftione firme#, and Exe-
cution by Habere facias poffeffionein out of our Court, they
upon an Englifp Bill difpoflefled the Plaintiff, and this was
Hart's Cafe. Between Fackfon and Philigs, after Judgment
in our Court, Suit there by Enghfh Bill. Between Sranron
and Child, after Execution in Debt by Procefls out of our
Courtt they commit the Plaintiff, an old Man and lame.
8o between Binns and Collet, after the Defendant was out-
lawed in an A&ion of Battery.

4. They admit Englifp Bills in the Nature of Writs of
Error, and of Formedons, and other real Actions. )

5. They will admit no Plea of Outlawry in Difability of
the Plaintiff.

6. They ufually granted Injunllions to flay the Com-
mon Law, which is utterly againft Law, and fometimes
to flay Suits in Chancery, and in the Exchequer-Cham-
ber ; and many other Proceedings which are againft Law-
and Reafon, to the great Oppreflion and Grievance of the
Subjelt : And fo in Refpeét as well of the Multiplication of
Suits, as Innovations of others, it may very well be, that
more Prohibitions and Habeas Corpus have becn granted
of late than were in Times paft ; and yet there have
been more granted, and more ancient than is fuppofed :

G 3 ( Yor
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For Mich. y Eliz. Rot. 31. upon a Moetion made by Carus,
the King’s Serjeant, a Habeas Corpus was granted out of .
the King’s Bench, for the Body of Fobn Lamburz, alias
Lambert, which Writ being returned, that he went to the
Caftle of Yurk, where Fobn Lambert was a Prifoner, and
that one Oswald Wilkinfon the Gaoler refufed to deliver
him, without the Leave of the Archbifhop of ork, Prefi-
dent of the Council there; whereupon he went to the *
Archbifhop, and fhewed unto him the Queen’s Writ of
Hubeas Corpus, whereunto the Archbifhop anfwered, that
Fobn Lambert was not the Sheriff’s Prifoner, but was com-
mitted by him and the Council to the Gaoler’s Cuftody,
and therefore he fhould not be delivered ; and therefore he
fent one Morgan his Secretary to the Gaoler, that he
fhould not be delivered ; and thereupon, as well for the
Contempt in the Archbifhop and the Gaoler, as for the in-
fufficient Return in not having the Body, Czras the King’s
Serjeant moved for an Attachment againft the Archbithop
of York and Wilkinfosz the Gaoler, for the Contempt re-
turned by the Sheriff 5 and it was granted; and the Sheriff
was amerced, for that he fhewed no lawful Caufe, Mich.
7 & 8 Eliz, in libro de Habeas Corpus. Fobn Dawfon in
Prifon for a Riot, by Englifb Bill, before the Prefident and
Council of Yok, removed by Habeas Covpus and delivered s
for no Man ought to be convifled for 2 Riot, but by Indi&-
ment, Trial, or other due Procefs at Law, and there are
many other like Writs of later Time, Pafth, 12 Eliz. in
libro de Habeas Covpus, Thomas ap Morgan committed by
the Council and Prefident of Wales, ¢<¢, and this Court find-
ing the Canfe unjuft, bailed him, &c, And in 7in. 20 El.-
7b. the like Writ for the Body of Phbn Rowland, com-
mitted by the Prefident and Council of Wales, and finding
by the Return that the Commitment of him was againft
Law, he was difcharged by the Court, and many more of
that Nature.

3. The Judges never grant either Prohibitions or Habeas
Cerpus, but upon Motion or Complaint by the Party griev-
ed, fo as if the Parties have greater Caufe of Complaint
than they had in Times paft, there muft of Neceflity be
more Writs of Prohibition and Hadeas Carpus granted than
was heretofore.

4. The Proccedings-before the Prefident and Council are
by abfolute Power, their Decrees uncontrolable and final,
and more final than a Judgment in a Writ of Right; for
thereupon a Writ of Error lieth ; but thefe Sentences are
jrreverfible, which makes them adventure, and prefume

“troc much upon their Authority, and which tends to the

great Oppreflion and Grievance of the Subjeét.
5. Thefe
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5. Thefe Suits grow to be more préjudlicial to the King
than ever they have been, for by the Multiplication and"
Innovation of Suits, as well real as perfonal, the King
lofeth his Fines, &c. '

6. Remedy for the Time paft, if we have erred in Judg-
ment, a Writ of Error lieth in the King’s Bench ; if the
King’s Bench doth err, a Writ of Error lieth in the Ujper
Houfe of Parliament, where the King and the Lords are
ouly Fudges. ‘ .

3dly, For the Time to come, firft, that the Inftrutions be
inrolled in the Chancery, whereunto the Subje&@ may have
Accefs, and know their Jurifdition. 2. That the Prefi-
dents and Councils have fome Counfel learned in the Court,
who may inform us judicially of their true Jurifdiétion, and
we will give a'Day to them before we grant any Writ, to
fhew Caufe to the contrary 5 fo'as Juftice upon hearing of
both Sides fhall be done; and if we err, the Law hath pro-
vided 2 Remedy by a Writ of Error, and no other Courfe
can be taken: And we are {fworn both to maintain the
King’s Prerogative, and to do Juftice to all Men, according
t6 the Laws and Cuftoms of Ewgland: So as command,
my Lords ! whatfoever it fhall pleafe you, that licth in our
Power, and which by our Qath we may perform, and we
will moft willingly obey it: And that which a great Divine
faid to God Almighty, we fay unto your Lordfkips, who
fit in God’s Seat, Da Domine guod jubes, & jube quod
wis, &5c.

* The particular Cafes fet down in the Petition are an- Page [56]
fwered in the fecond Part of our Proceedings juftifiable
until they plead their Jurifdi€ion, and make it appear to
the Court to be lawful. ~ Concerning the Jury of Attornies,
it hath been anfwered before 5 and for the Motion to have
a Rule fet down, &, it was moved by the King’s Ser-
jeant,and we advifed thereupon. When this had been thus
delivered, by Way of Anfwer, Bacon the King’s Sollicitor
offered to reply 5 but after the Judge had fpoken in the
Name of all his Brethren, the Lords would not fuffer him
to {peak after the Judge: But all others being defired to
retire into the next Chamber, the Lords had long and pru-
dent Conference amongft themfelves ; and after we were
called in again, and then the Earl of Salisbury, Lord
Treafurer, by the Confent of that honourable Table, gave
this Refolution :

1. That the Inftructions foould be yecorded for fo puch

- as concer’d either Criminal Caufes, or Caufes berween

Party and Party : As for Matter of State, if any be, the
Jame 10t to be publifhed,

l G 2. That
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2. Thar it awas neceffary that borh Councils fhould be
dvithin the Survey of Wefimintter-Hall, viz. The Conrts of
Weftminfter. '

3. The Motion was well allowed, that the Prefidents
and Councils fbould bave Counfel learned in every Court 5
and that wpon Motion made in open Court, upon any Pro-
bibition, 10 either of them, Day fhould be given to. fhew
Lanfe, &e. '

4 The Loyd Treafurer repeated the Sentence, and [iid,
that true it 15, Ubi lex aut'vaga aut incerta, miferrima cft
fervitus, wheve Men’s Eftates and Fortunes fhould be de-
cided by Difcretion.

And concerning the Remotenefs of the Place, what Rea-
Jon fhould there be at this Time more for thofe Parts
than for the Counties of Cornwal and Devon, which are
mmore remote than York? And this was the End of this
Day's Work. - |

The Cafe of Flrefy,

Herefy, upon THE Archbithop and other Bifhops, and other the
Conterence Clergy, at a general Synod or Convocation might
l‘;"o';}]‘msr: L%‘:i“ conviét an Heretick by the Common Law. But for thisQ
others, sn. 53 that it was troublefome to call a Convocation of the
Eliz. whole Province, it was ordained by the Statute of 2 H. 4.
:’ﬁ:x}’(&-cﬁ’z- ¢ap. 15. That every Bithop in his Diocefe might convict
Seft. 1,23, &c, Hereticks 5 and note, 2. Mary Brook, Title Herefy, per
ch. 3. Se&t. 2. omnes Fuftic. & Baker Chancellor of the Exchequer, and
Hare Mafter of the Rolls, by that Sratute. And if the

Sheriff was prefent, he might deliver the Party conviét

to be burnt, without any Writ De beretico comburendos

but if the Sheriff be abfent, or if he be to be burnt in

another County, then there ought to be a Writ De bere-

tico comburendo; and that the Common Lizw was fuch,

vide lib. intra, Title Indiffvent, p. 11. fuch who there are

taken for Hereticks, fome of them are confonant to true Re-

ligion. Vide 11 H. 3. Book of Entries, fol. 3. 19. See Dr.

&F Stud. lib. 2. cap.29. Coftn 48. 2. See the Statute of 1 &

2 P. M. cap. 6. That Ordinaries wanting Authority to pro-

ceed againft Hereticks, 3. F. N. B. 8. jol. 269. And the .

Writ in the Regifter, which in the new Book is omitted,

proves
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proves this dire&tly. 4. Bratlon, lib. 3. cap. 2. fol. 123, 124
Concilio Oxonienfi quidam Diaconus conviftus fuit de A-
poftafia, fed primo degradarus fuit per Ordinariwm : And
true it is, that every Ordinary may * convent any Heretick Page [57]
or Schifmatick before him, pro falute anime, and may
degrade him, as Braffon faith, and may injoin him Pe-
pance according to the Cenfure of Ecclefiaftical Law :
But upon fuch Conviction at Common Law, the Party con-
viét fhall not be burnt, nor any Writ De beretico combu-
rendo lieth upon it; for the Common Law will not commit
the Decifion of a Herely, for the Life of a Chriftian Man,
to any lole Judge.

The Makers of the A& of 1 Eliz. were in Doubt what
fhall be adjudged Herely ; and therefore if any Perfon be
charged with Herely before the high Commiffioners, they
have no Authority to judge any Matter or Caufe to be
Herefy, but only fuch as hath been fo adjudged by the
Authority of canonical Scripture,and by the four firft Gene-
ral Councils, or by any other General Council, wherein the
fame was declared Herefy by the exprefs and plain Words
of canonical Scripture, or fuch as fhall hereatter be de-
termined to be Herefy by Parliament, with the Affent of
the Convocation 5 for {o it is exprefly provided by the faid
A& of 1t Eliz. And although this Provifo extends only to
the high Commiffioners, yet feeing in the high Commif-
fion there be fo many Bifthops, and other Divines and
learned Men, it may ferve for a good Direction to others,
efpecially to the Diocefan, being a {ole Judge in fo weighty
a.Caufe.

At this Day the Diocefan hath Jurifdiction of Herefy,
and fo it hath been put in Ure in all Queen Elizabeth’s
Reign, but without the Aid of the A& of 2 H. 4. cap.
15. the Diocefan could imprifon no Perfon accufed of He-
refy, but was to proceed againft him by the Cenfures of
the Church ; for the Bifhop of every Diocefe might
conviét any for Herefy before the Statute 2 H. 4. as ap-
pears by the Preamble of it. But could not imprifon, £Se.
and now feeing that not only the faid A& of 2 H. 4. but
25 H. 8. cap. 14. are repealed, the Diocefan cannot impri-
fon any Man accufed of Herefy, but muft proceed againft
them as he might have done before thofe Statutes by the
Cenfures of the Church; as it appears by the faid Aét of
2 H. 4. ¢cap. 15. Likewile the fuppofed Statute of 5 R. 2.
cap. 5. And the Statutes of 2 H. 5. cap.y. 25 H.8. cap. 14.
18 2 P. & M. cap. 6. are all repealed, fo as no Statute
made againft Hereticks flands now in Force 5 and at this

Day no Perfon can be indited or impeached for Herefy
before
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before any Temporal Judge, or other that hath Temporal
Jurifdiction, as upon Perufal of the {aid Statute appeareth,
See Cotton's There was a Statute fuppcfe4 to be made in 5 R. 2.
%ﬁ‘;‘&sgéiar that Commiffions fhould be by the Lord Chancellor made
was never af. and direCted to Sheriffs, and others, to arreft fuch as fhould
{entedtobythe be certified into the Chancery by the Bifhops and Prelates,
Cominons,and 1 g0 of Divinity, to be Preachers of Herefies and noto-
therefore the ) . .« .
King at their  tious Errors, their Faftors, Maintainers and Abettors, and
Prayer revokes to hold them in firong Prifon, until they will juftify
2‘&”’3 ?&tiiu;:r themfelves to the Law of the Holy Church. By Colour of
the Power of this fippofed A&, certain Perfons that held, that Images
the Prelates  were not to be worfhipped, &c. were holden in ftrong Pri-
}‘iis‘{‘;cr:e(fjg fon, until they (to redeem their Vexation) miferably yield-
ferves in his ed before thefe Mafters of Divinity to take an Oath, and
MS. of Parlia- did {wear to worfhip Images, which was againft the moral
TN I;;‘z'_ and eternal Law of Almighty God. We have faid by Co-
,c,es W.}:’r Bohun" lour of the faid fupftofed Statute, &c. not only in Refpeét of
p.159- That the the faid Opinion, but in Refpet alfo, that the faid fuppofed
‘3:;-255:953‘ A&, was in Trath never any A& of Parliament, though it
formed 1nto an was entered in the Rolls of the Parliament, for that the
A&, or pub-  Commons never gave their Confent thereunto. And there-
lithed, fo a8 ‘fore iy the next Parliament, (tho’ it was entered in the
th. former .
Ordinancecon- Rolls of the Parliament) for that the Commons never gave
tinved to be their Confent thereunto, therefore in the next Parliament,
enforeedbythe o Commons preferred a Bill, reciting the fald fuppofed
Clergy(where-
by many godly A&, and conftantly affirmed, that they never affented there-
Men were cre- ynto, and therefore defired that the faid fuppofed Statute
elly burnt) f‘g might be aniented and declared to be void 5 for they pro-
it was repeale . . .2
by a fpecial  zeffed, that it was never their Intent to be juflified by, and
A& of Parlia- to bind themfelves and Succeflors * to the Prelates, more
ment 1 Ed 6 1p1n their Ancefiors had done in Times paft ; and hereunto
Page [58] e King gave his Royal Aflent in thefe Words, Pleif} au
Roy. And mark well the Manner of the Penning of the
A&, for feeing the Commons did not affent thereunto, the
Words of the A& be, It is ordained and affented in this
prefent Parliament, that, &c. And fo it was, being but by
the King and the Lords. [Or rather, by the craft of the
Bifhops and the thewn Chancellor.]

Tt is to be known, that of ancient Time, when any Als
of Parliament were made to the End the fame might be
publifhed and underftood, and efpecially before the Ufe of
Printing came into Fwgland, [after the Parliament was
ended] the A&s of Parliament were ingroffed into Parch-

Note : this ment and bundled - up together with a Writ in the King’s.
Method gave Name, under the Great Seal, to the Sheriff of every
tohg'r’fii';f;‘?‘_z_fo County, fometimes in Latin, and fometimes in French, to
Jors 20d B command the Sheriff to proclaim the faid Statutes within

fhons to nfeve o . ) . . . . .
i the {2id Bundles feveral Things as Afts of Parliament, whiclt never paflcd in Parlia-

rmenn, VWORL
his
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"his Bayliwick, as well within Liberties as without. And
this was the Courfe of Parliamentary Proceedings, before
Printing came in Ufe in England, and it continued after we
had the Print till the Reign of H. 7.

Note 3 at the Parliament holden in 5 R.2. Fobn * Brai- *&He was made
brooke, Bifhop of London, being Lord Chancellor of Eng- Se;iz,;egiﬁ.’;;_
1and, caufed the faid Ordinance of the King and Lords to :oR.2 But Sir
be inferted into the Parliamentary Writ of Proclamation to Rich. Scroop,
be proclaimed amongft the A&s of Parliament, which Writ g ¢ Pec”
1 have feen, the Purclofe of which Writ, after the Recital lor being ex-
of the A&s direted to the Sheriff of N. is in thefe Words. ;uttorared in
Nos wolentes diftas concordias, ftve Ordinationes in omnibus '{,uvlv[’);?:pﬁ,'{‘g
& [fingulis fuis Articulis inviolabiliter obfervari, tibi pre- andBraibro.K's
cipimeus quod pradifias concordias five ordinationes in locis "}d"s‘“—’ l‘f")k ‘
infra balivam tuam, wbi melius expedire wolueris, 1am i oun tonds
infra libertates, quam extra, publice proclamari €& teneri Vide Hall. 440,
facias juxta formam prenotatam. Tefte Rege apud Weftm., ©awol.Cancs1.
26 Maii anno regni Regis, R. 2. 5. :

But in the Parliamentary Proclamation of the Aéls paffed Nota; Sir Mi.
in Anno 6 R. 2. the faid A& of 6 R. 2. whereby the faid 2¢! Dejapaol
Juppofed A& of § R. 2. was declared to be void, is omitted, brook being 3
and afterwards the faid fuppofed A& of 5 R. 2. was con- made Chancels
tinually printed, and the faid A& of 6 R. 2. hath by the 2" gla‘;‘c}‘sec
Craft of the Prelates been ever from Time to Time kept Corton 194,
from the Print. ’ . 198, 290, Hale

Certain Men called Lollards were indited for Herefy g&n‘ 437: 4225
upon the Statute 2 H. 4. for thefe Opinions, viz. Quod non
eft Meritorium ad Santtum Thowmam nec ad Santiam Ma-
riam de Walfinghaw peregrinari. 2. Nec Imagines Cruci-
fixi € aliorum Sanlorum adorare. 3. Nulli Sacerdoti con-

[freri wifi foli Deo, &¢c. Which Opinions were fo far from
Herefy, as the Makers of the Statute of 1 E/iz. had great

Caufe to limit what Herefy was.

[Vide Poft, 93. of the Writ De Haretico Comburendo. ]

LANGDALEY



High Commif-
fion.

Vid.poft.76,77-
4 Intt. 99,100,

Page [59]

4 Inu. 9y.

ParT XII

LaneDaLE’s Cafe, Antea, p. 5C,
Mich. 6 Jac. Regis.
Probibition.

N the Cafe of Langdale in this very term, in a Prohi-
bition to the high Commiflioners, two points were
moved ; the one if a2 Feme-covert may fue for Alimony
before the high Commiffioners; the other, if the Court
of Common Pleas may grant a Prohibition, when no Piea
is pendent in the Common Pleas: As in this Cafe no Plea
can there depend betwixt Husband and Wife. And for-
afmuch as this concerns the JurifdiGtion of the Court,
this was firft of all debated ; and divers Objetions were made
againft it,

1. That this Court hath not Jurifdition to hold Plea.
without an * Original, unlels it be by Privilege of an At-
torney, Officer, or Clerk of the Court, unlefs that it be in
an efpecial Cafe, viz. when there is an Ation there de-

ending for the fame Caufe ; then it was agreed thata
grohibition fhall be awarded out of the Common Pleas,
in Refpect that the Court hath an Aétion there depenc-
ing for the fame Caufe, and fo being poflfeffled of the
Caufe, it gave the Court Jurifdi&tion to award Prohibition
out of the fame Court: And for that the Prohibition
ought to recite, Quod cum tale placitum pendet, &c. and
the Defendant, pendente placito preditto, hath purfued in
Court Chriftian: And with this accords, F. N. %. 43. g.
where it is faid, that if a Man be fued in the Common
Pleas for a Trefpafs, if the Plaintiff alfo fue in Court Chri-
ftian for the fame Caufe, the Defendant may fue for this in
the Common Pleas, and fhall have a Prohibition then di-
refted to the Judges: And fo always when the Matter is
pendent in the Common Pleas, if Suit be for the fame
Caufe in Court Chriftian, he fhall have a Prohihition:
But 2 Man thall have a Prohibition out of the Chancery or
King’s Bench upon his Surmife, furmifing that he is fued
in Court Chriftian for a temporal Caufe: And 2 Ed. 4. 11.6.
was cited, where it is held that Ne admitras, which is a
Prohibition, doth not lie unlefs that the Quare Lmpediz be

peadent.
" But
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But it was anfwered and refolved by Coke Chief Juftice, 4 Iaft. 99, 100,
Warberton, Daniel and Fofter, Juftices, that the Common
Pleas may award a Prohibition, although that no Suit be
there pendent, for this, that the Common Pleas is the
principal Court of Common Law for Common Pleas: For it
belongs to the Jurifdition of the Common Pleas to deter-
mine 2ll Common Pleas.

Communia placita non fequantur Curiam noftram, as it, 1nf.21, ¢50,
is enalted by Magna Charta, which hath thirty-two Times Proeme to
been confirmed by other A&s of Parliament : Then if the > laft. p. 4.
Ecclefiaftical Judges incroach upon the Jurifdiétion of the
Common Pleas to hold Plea of any Thing againft the Com-
mon Law of the Land, or of any Thing triable by the
Law, there the principal Court of Common Law fhall
grant a Prohibition, and that without Original Writ, for di-
vers Caufes. ‘

1. For that no Original Writ of Prohibition which iffues wyic of Prohi.

outof the Chancery is returnable either into the King’s bition not re-
Bench or Com. Pleas but is direéted to the Judge or Party, turnable.
or both, and is not returnable at all: But it appears in the
Regifter, that if the Prohibition be contemned, then the
Chancellor may award an Attachment to punifh this Con-
tempt, returnable either in the Common Pleas, or in the
King’s Bench: But an Attachment in fuch Cafe is but as
-2 Judicial Writ; and this appears by the Regifter, fol. 33.
And if the Attachment in fuch Cafe be returnable into the
Common Pleas, &¢. the Plaintiff in the Declaration fhall
make Mention of an Original Writ in the Chancery, and of
the Contempt, &c.

2. There was great Reafon that no Original Writ of Pro- The Common
hibition fhall be returnable, for the Common Law was alaw isa fro-
Probibition in it felf, and he who did incroach upon the Mition:
Jurifdiétion of it incurred a Contempt: And with this a-
gree our Books, as 9 H. 6. 56. in Attachment upon a Pro-

_bibition in the Common Pleas, before William Babington
then Chief Juftice of the Bench, concerning a Suit in Cours
Chriftian of Tithes of grofs Trees: And there Fulthorp
the Searjeant took Exception to the Count, for this, that
the Plaintiff in his Count did not declare upon any Statute,
nor that any Prohibition, fi/, Original Writ, was direlted
unto him: And there it is held that the Statute of 45 E. 3.
and the Common Law alfo was a Prohibition in itfelf: And
thus the Rule of the Book, 19 H. 6. 54. Prohibition for
this, that one had fued in a Court-Baron againft the Com-
mon Law ; * and there ftue faid, the Statute is a Prohi- Pyge [60]
bition in itfelf, fo it is held in 8 R. 2. Tutle Attachment
Jur Probibition, 15. Note by Clopton in the Common P]eﬁs’
4 ' wiho



Several Kinds

of Prohibitions

Pendency of
Plea, &c. not
neceffary.

Probibition. Parr XI.
who then was a Serjeant, that if a Plea be held in Cour?
Chriftiar, which belongs to the Court of the King, with-
out any Prohibition iz faéfo, the Plaintiff fhall have an At-
tachment upon .2 Prohibition, for this, that the Zaw s
Probibitior in it felf; for by the Law they ought to hold no
Plea, but that which doth belong to their Jurifdiftion, Quod
Juit conceffuin, &c. Regifter 77. Eftrepment. Precipimus
quod inbibeas, &c. Fitz. N. B. 259. Regifler 112. Super-
Jedeas to 2 Court-Baron, for holding Plea vi & armus, for
above forty Shillings: And F. N: B. a Writ of Confulta-
tion is as thuch @n Original as a Prohibition, yet the Com-
mon Plead hath granted infinite Confultations ; ezgo Prohibi-
tions, Qui habet jurifdittionem abfolvendi, babet jurifdittio:
nenmt ligandi 5 and one Writ is as Original as the other.

Note; there are feveral Writs of exprefs Prohibitions,
Jeil. Prohibitions with this Word, Probibemus vobis, and
Letters in Nature of Prohibitions, as Superfedeas, by which
it is commanded, Quod fuperfed. in placito preditt. And
an Injunétion is a Prohibition alfo in its Nature, for the
Words are an Injunétion to the Party, not to the Judge;
and a Superfedeas is to an Officer or Judge, not to the
Party.

Exprefs Prohibitions are in two Manners, the one found-
ed upon a Suggeftion, the other upon Record ; upon Sug-
geftion whete no Plea is pendent, but the Suggeftion is the
Foundation, for it is not {o when a Plea is pendent; upon
Record when a Plea is pendent. Prohibitions founded upon
Record, as Ne admittas, €&c¢. ought to recite the Plea pen-
dent, for all thofe which are founded upon Record ought
to recite a Plea pendent. So a Writ to the Bifhop to ad-
mit a Clerk, is a judicial Latitat, as Dyer defines it: And
as to the Book of 2 Ed. ¢. it is well agreed, that this doth.
not lie in the Common Pleas, unlefs a Quare Impedir be
depending ; for this ought to recite a Writ to be depend-
ing 5 and it fhould be againft Reafon to reftrain any to pre-
fent, or to make Wafle by Eflrepmeent, unlefs that a Writ
be pendent: And as to the Opinion of Firzberbert, it was
affirmed for good Law, for every one agrees it, that ifa
Plea be pendent in the Common Pleas, then & Prohibition
there lies, and the Pendency or not Pendency of a Plea is
not material for divers Caufes.

1. The Pendency of a Plea may give a Privilege to the
Party, but no Jurifdiftion to the Court in collateral Suit =
And there is a Diverfity betwixt Privilege to the Party, and
Jurifdiction of Court, for a Plea pendent may give Privilege
1o the Party, Eundo, redeyndo & morando, but doth not
give Jurifdiction to the Court to hold Plea by Bill by

‘ col-
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collateral Suit againft any other, as an Officer, Attorney or
Clerk may. ‘
z. The Prohibition in fuch a Cafe where Plea is pendent
is no Procefs Judicial upon the Record, for it is a collateral
Suit,
3. If the Common Pleas, which is the proper Court for
Common Pleas, cannot grant a Prohibition without a Plea
pendent 5 cerrainly the King’s Bench, which holds Plea of
Common Pleas, by fecondary Means, cannot do it : And fo
the Archbifhop of Canterbury in his Articles concerning ™
Prohibitions, holds that neither the one Court nor the other
may grant Prohibitions in fuch a Cafe : But inafmuch as the
Common Law is inftead of an Original, as hath been faid,
both * Courts may grant it. * See Vaugh.
4. Infinite Precedents may be fhewn of Prohibitions out !57>209
of the Common Pleas, without Recital of any Plea pendent,
as is agreed on the other Part: And true it is, that it ought
not to be fo, if the Court hath not Jurifdiction * to grant Pyge [61]
any without Plea pendent. Every petty Clerk of the Com-
mon Law fhall bhave by his Privilege a Frohibirion without
Plea pendent 5 4 fortior: the Common Law it felf may.
prohibit any one, who againft the Commeon Law fhall in-
croach upon its Jurifdition, and enquire of Things done
againft the JurildiCtion of the Court. Plea pendent is,
caufe of Privilege and not of Juri{di&ion, 4 F4. 4.37.37 H.
8. 4. Aétion or Information upon the Statute of 2 H. 5. ¢. 5.
is but an Information to the Court of Wrong done to the
Commeon Law, for this, that no Original Writ lies, as up-
on Penal Law, upon Mualum probibitun, this is Malune is Vavgh. 333,
fe, de quo Curia intelligi & informari voluis. 3 bec.
5. A Precedent isin 22 Ed. 4. where a Prohibition was 3
granted out of the Common Pleas, for that the Plaintiff
might have a Writ of falfe Judgment atthe CommonZLaw:
The Record it felf agrees with the Report.
6. Officers and Clerks, as well in the Common Pleas as
in the Exchequer, and Farmers of the King in the Exche-
quer, may have by Privilege of Court a Prohibition
without Original ; & forriori the Law it felf fhall have
greater Privilege than an Officer or Clerk, and certainly to
enforce the Party to bring an Action, will be 2 Means to
muliply Suits to no End, for the Law it felf in 4 E4. 4.
fol. 37. if any Man upon the Statute of 2 H.5. for not deli-
vering of a Libel, be brought into the Common Pleas ; Stat. 2H.s.c 2.
and if he cannot have a Prohibition without fuch Suit this ?ge(-?.(;ol; 42
fhall be a Caufe, as hath been faid, to multiply Suits, and 3 Bull.’s. 120.
is againft the publick Weal: For he will bring his A&ien Cro. Jac.37,
upon ‘the Statute before that he will be deprived of his }i0: . ¢
4 Prohibi- Regr. 52.
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Prohibition, and by that he gives himfelf caufe of Prohibi-
tion ; every Prohibition is as well at the Suit of the King ag
of the Party, as is held in 28 E4. 3. 97. falle Zatin fhall
not abate, nor Excommunication in the Plaintiff is no Plea s
For this is the Suit of the King, as well for his Jurifdiétion
as for the Party, who by Law may chule his Court, 15 E4,
3. Title Corrody 4. The King may fue for this Contempt
where he pleafeth. o

Note, that although the original Caufe wasin the King’s
Bench for Corody, Excommunication is no Plea in Difability
of the Plaintiff, becaufe it is the Suit of the K. for Contempt
to his Law. Zide 21 H. 3. 71. Kelway 6. in Quare non ad-
miftt, 4 Fd. 4. 37. for not delivery of a Libel, in the Com-
mon Pleas, and then he fhall have a Prohibition by all the
Juftices: So upon the Statute of 2 E4. 6. cap. 13. for fuing
for Tithes where there is a Prefcription, €5¢c. And this fhall
be to introduce Multiplication of Suits, when himfelf gives
Caufe of Prohibition. 38 H.6. 14. 22 E4. 4.20. 135 Ed. 3.
Title Probibition 11. After a Judgment in the Common
Pleas, after which the Patron fues the Recoveror in Chan-
cery, furmifing Equity, Attachment upon a Prohibition out
of the Common Pleas, yet no Plea pendent. :

Note ; the Reporter reporteth this Artachment to iffue -
out of the Common Pleas, for the Chancellor would not pro-
hibit him.

32 H. 6. 34. An Attorney in the Palace affaulted and me-
naced, the Court fhall take a Bill and enquire of it, 4 E4. 4.
36, 37. there a Prohibition without View of Libel, for this,
that A&tion was pendent. Starham, Probibition 3.

Probibition fuper Articulos, Title Probibition, Plea s.
gives a Prohibition before, ftil. Coram TFufticiariis noftris
apud Weft. Vide F. N. B. fol. 69.b. in a Writ of Poue, Re-
gifter, Fudic. coram Fufticiariis noftris apud Wefl. is the
Common Pleas. F. N. B. 64.4. 38 E4. 3. 14. Stat. 2 E4. 6.
cap. 13. fuch Courts %rant Prohibition who have ufed to
grant them : Hale’s Cale in * my Reports. Note, the Rea-
fon that many Prohibitions were granted in the K.’s Bench,
for that no Writ of Error lies but in Plaints.

Banks's
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BaNKs’s Cafe.
Miéh’. 6 Jac. 1.

A7 Ich. 6 Fac. Rot. 639. Robert Banks, Gent. brought an 3ur Srarure
Aé&ion upon the Statute of Winron 13 Ed. 1. againft Wiscon.
the Inhabitants of the Hundred of Burubai: in the Coun- [S'h‘e abi‘ld C’%"j
ty of Bucks, and counted, that certain Mifdoers to the e teon
Plaintiff unknown, at Hircham in the County aforefaid; C».6, 7.
which Town is in the Hundred of Burnbain, the 22 Nov. ?ﬁ“r & 'gf:
An, Regni Regis facobi 5. affaulted the Plaintiff, 'and rob- Iﬁmﬁrd?ﬂ;
bed him of 25 . 3 5. 2 4.0b. and that the Phaintiffimame- Seft. 3. 26.
diately after the Robbery, f¢i, the 22d of Nov. at Foploas = Hawk.c. 12
and Manlow, in the County aforefaid; which were Towns Zeg&anf(i 63',9
next the faid Town of Hircham, within the faid Hundred; 380, 425.
made Hue and Cry of the faid Robbery; and gave Notice 2 5alk. 614, |
of the faid Robbery to the Inhabitantt of the faid Towns Ric‘;:(;f;\j gcc
of Foplow and Manlotw, and after the faid Robbery, and 4, 10, &c.
within 20 Days before the Purchafe of the Wrir, f£7/. 19.
Day of Feb. Anno 5. at Dorney in the County aforefaid,
the Plaintiff, before Sir Wm. Gerrard, Kat. then Juftice of
Peace within the {fame County, an Inhabitant next to the
faid Hundred, being examined upon his Oath, according
to the Statute of 27 E/ the Plaintiff upon his Oarh faid;
That he did not know the Parties who did rob him; nor
@y of them : And fince the faid Robbery are forty Days
paft, and the Inhabitants of the faid Hundred of Burnbair
have not made Amends of the faid Robbery to the Plaintiff,
nor the Body of the Felons and Mildoers aforefaid, nor a-
ny of them have taken, nor anfwered their Bodies, nor the
Bodies of any of them, but have fuffered the Felons to e-
fcape. 'To which the Defendants plead (Not guilty) and 2
Venire facias was awarded to the Sheriff, De vicinero of the
Hundred of Stoke; which is the Hundred next adjacent to
the faid Hundred of Burnham : And the Jury gave a fpe-
cial Verdiét; they found that the Plaintiff was robbed, and
that he made Hue and Cry in Manner and Form, as he hath
counted, and found over, that the Plaintiff was {worn be-
fore the faid Sir Wiwe. Gerrard, then being a Juftice of
Peace within the fame County, and an Inhabitant next un-
0
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Mousteys Cafe. Part XIL

to the Hundred of Burnbam, and {2id Upon his Oath in
thefe Fugliy Words, Thas be, on Thurfday being the Towo
and Twentieth Day of November 1608. riding under Hit-
cham Wood, in the Parifb of Hitcham, within the Hundred
of Burnham, was then and there fer upon by two Horfe-
men, which then, nor at this prefent be did, nov doth know,
and by them volbed and [poiled of the juft Swm of 251 3.
2 d. ob. ot withour great Danger of Fis Life: But whether
the faid Oath {o taken is true, according to the Form and
Effe@ of the faid A& of 27 El and according to the Count,
the Jurors pray the Direflion of the Court.

*Mouske’s Cafe.
Mich. 6 Jac. 1.

IN an A&ion of Trefpafs brought by Moufe, for a Casket,
and a Hundred and Thirteen Pounds, taken and carried
away, the Cafe was, T he Ferryman of Gravefend tock For-
ty-feven Paffengers into his Barge, ro pafs ro London, and
Moufe was one of them, and the Barge being upon tie Wa-
tery, a great Tempeft bapued, and a ftrong Wiid, fo that
the Barge and all the Paffengers were in Danger to be
Drowned, if a Hegfhead of Wine and other ponderous
T hings awere not caft out, for the Safeguard of the Lives of
the Men : It awas refolved Per totam Curiam, that in cafe
of Neceffiry, for the Saving of the Lives of the Paffengersy -
it was lawful to the Defendant, beiny a Paffenger, ro caft
the Casket of the Plaintiff out of the Barge, <with the other
T'hings in 1t 5 for Quod quis ob tutelam corporis fui fecerit,
jure id feciflfe videtur, 70 wbhich the Defendant pleads all
this fpecial Marter 3 and the Plaintiff replies, De injuria
fua propria abfque tali caufa : And the firft Day of this
Lerin, this Iffie was tried, and it was proved direttly, that
if the Things bad not been caft ont of the Barge, the Paffen-
gers had been drowned 5 and that Levandi caufa they were
ejetled, fome by one Paffenger, and fome by another 5 and
wpon this the Plaintiff was Nonfuit.

It awas alfp refolved, that altbough the Ferryman fur-
charge rhe Barge, yer for Safery of the Lives of ‘Paffengers
22 fuch a Time and Accident of Neceffity, it is lawful é’)oi';ﬂy

affen-
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Paffenger to caft the Things out of the Barge: And the
Ozviers fhall bave their Remedy upon the Surcharge again/t
the Ferryman, for the Fault awas in him wupon the Sur-
charge 5 but if wo Suvcharge was, but the Danger accrued
only by the A of Ged, as by Tempefl, no Defaunlt being ir
the Ferrviman, every one ought to bear bis Lofs for Safe-
g wd of the Life of @ Many for Interelt Reipublicz
quod homines conferventur, 8 E4. 4 23. &e. 12 H. 8. 15.
28 H. 8. Dver 36 Plucking down of a Houfe, in Lime of
F.re,xgc. And this Pro bono publico 5 Et confervatio vitz
hominis eft bonum publicum. 8o if @ Tewmpeft arife in the
Sea, Levandz navis caufh, and for Salvation of the Lives
of Nien, it may be lawful for Paffengers to caft over thé
Merchandizes, &o.

-
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Mich. 5 Jac. 1.

Oté 5 upon Sunday the 1oth of Novemb. in this fame Judges to de.
Term, the King, upon Complaint made to him by f;;é?égf:f;::f_lat
Bancrofr, Archbifhop of Canterbury, concerning Probibi-ers.
tions, the King was informed, that when the Queftion was Vide 13 Co. 4.
made of what Mutcers the Ecclefiaftical Judges have Cog- ;_45101’48:1{
nizance, either upon the Expofitions of the Statutes con- 5 C>. 916, 10,
cerning Tithes, or any other Thing Ecclefiaftical, or upon !! Co'dzI{I'
_the Statute 1 EL concerning the High Commiffion, or in e Trcodogi.
any other Cafe in which there is not exprefls Authority inon to Gibfon's
Law, the King him{clf may decide it in his Royal Perfon 5 godix\p.zo,zx.
and that the Judges are but the Delegates of the King, and “¥"¢W *15-
that the King may take what Caufes he fhall pleafe to De-
termine, from the Determination of the Judges, and may
determine them himfelf. And the Archbifhop faid, that
this_was clear in Divinity, that fuch Authority belongs to $ycophon:
the King by the Word of God in the Scripture. To which em. '
it was anfwered by me, in the Prefence, and with the clear
Confent of all the Juftices of England, and Barons of the
.Exchequer,\ that t.he King in his own * Perfon cannot ad- Pyze [64)
judge any Cafe; either criminal, as Treafon, Felony, &5¢.
or betwixt Party and Party, concerning his Inheritance,
Chartels, or Goods, €5c. but this ought to be determined
and adjudged in fome Court of Juflice, according toLthe
Ha: aw
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Law and Cuftom of England, and always Judgmenrs are-
given, Ideo confideratum eft fer Crricis, fo that the Court
gives the Judgment : And the King hath his Court, vz2.
in the upper Houfe of Parliament, in which he with his
Lords is the fupreme Judge over all other Judges s for if
Error be in the Common Pleas, that may be reverfed in the
Kiugs Bench: And if the Court of King’s Eench ert, that
may be reverfed in the upper Houfe of Parliament, by the
King, with the Affent of the Lords Syiritual and Tempo-
r3), without the Commons: And in this refpe& the King
2R, 3.9.21. is called the Chief Juftice, 20 H. 9.7. 2. by Hrudnell: And
H.;.8. it appears in our Books, that the King may fit in the Star-
chamber 5 but this was to confult with the Juflices, upon

certain Queflions propefed to them, and not iz Fudicio :

So in the King’s Bench he may fit, but the Court givesthe

Judgment: Ard it is commonly faid in our Books, that

the King is always prefent in Court in the Judgment of

Law; and upon this he cannot te Nonfuit: But the

Judgments are always given Py Curiame 5 and the Judges

are {worn to execute Juftice according to Law and the Cu-

ftom of Englannd. And it appears by the A& of Parliament of

2 Ed.3.cap. 9. 2 Ed. 5. cap. 1. That neither by the Great

Seal, nor by the Little Seal, Juftice fhall be delay’d ;

ergo, the King ¢annot take any Caufe out of any of his.

o Courts, and give Judgment upon it himfelf, but in his own
E‘;.{ih 614339 Caufe he may {tay it, as it doth appear, 11 H. 4. 8. And
P3 e the Judges informed the King, that no King after the Con-
queft aflumed to himfelf to give any Judgment in any

Caufe whatfoever, which concerned the Adminiftratien of

Jultice within this Realm, but thefe were folely determin-

ed in the Courtsof Juftice : And the King cannot arreft any

Man, as the Book is in 1 H. 5. 4. for the Party cannot have

Remedy againft the King ; fo if the King give any Judg-

ment, what Remedy can the Party have. FVide 59 Ed. 3.

14. One who had a Judgment reserfed before the Coun-

cil of State 5 it was held utterly void, for that it was not a

Place where Judgment may be reverfed. PZide 1 H. 4. 4.

HufJey Chict Juitice, who was Attorncy to Ed. 4. reports,

that Sir Yol AMarklan, Chief Juftice, 1aid to King F4. 4.

That the King cannot arreft a Man for Sufpicion of Trea-

fon or Felony, as others of his Lieges may; for that if iz

be a2 Wreng to the Party grieved, he can have no Remedy :

Anditwas greatly marvelled that the Archbifhop durft in-

form the King, that fuch ablolute Power and Authority, as

is aforefaid, belonged to the King by the Word of God.

Stat.a ™. 4. Pide g H. a.cof. 22, which being tranilated into Larin, the
€ap a3, Efellis, Fudicia vn Cuvic Regis reddirg uon annibilenyur,
: Jed
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Jed flet judicium in futo vobore qronfGie frr judic g {rrie
Regis ranquam ervoneum, &c. Vide F ft. 2. cap. 5, Vide le
Star. de Marbridge, cap. 1. ‘Provifuin cfl, concordarnin, &
conceffin, guod tam majores quane minoves juftitiam habeant

& recipiant in Curia Doinini Rcgis, & wvide le Star. 4z
Magua Charta, cap.29. 25 Ed. 3. cap. 5. None may be ta-
ken by Petition or Suggeftion made to our Lord the King

or his Council, unlefs by Judgment: And 43 F74. 3. cap. 3.

no Man fhall te put to anfwer without Prefentment before
the Juftices, Matter of Record, or by due Procefs, or by
Writ Original, according to the Ancient Law of the Land:
And if any Thing be done againft it, it fhall be void in
Law and held for Ervor. Vide 28 Ed4. 5. cap. 5. 37 Ed. 2.
cap. 18. Vide 17 R.z. ex rvorulis Parliainenti in Tur-
ri, Art.10. A controverly of Land between Partics was
heard by the King, and Sentence given, which was re-
pealed, tor this, that it did belong to the Common Law:
Then the King faid, that he thought the * Law was found- 0, (53}
ed upon Reafon, and that he and others had Reafon, o © :
well as the Judges : To which it was anfwered by me, that
true it was, that God had endowed his Majefty with excel-
lent Science, and great Endowments of Nature; but his
Majelty was not learned in the Laws of his Realm of
England, and Caufes which concern the Life, or Inhe-
ritance, or Goods, or Fortunes of his Subjeéls, are not

to be decided by natural Reafon, but by the artificial Rea-
fon and Judgment of Law, which Law isan A& which
requires long Study and Experience, before that a Man
can attain to the Cognizance of it ; and that the Law
was the Golden Met-wand and Meafure ro try the Caules
of the Subjefls; and which proteted his Majefty in Safety
and Peace : With which the King was greatly offended,
and faid, that then he fhould be under the Law, which _,
was Treafon to affirm, as he Tfaids to which I faid, that X)’,‘; Fleta

Bratton faith, Quod Rex nen deber effe jub homine, fed fub B iion 1a.
Deo & Lege.

[ Note ; Bralton and Fleta both affivwe, Rex habet fupe-
riores in Regno Deum & Legem. ltem curiam fuam, g e.
Comires & Barones, &c.)]

H 3 R o-
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RoBERTSS Cafe

Mich. 8 Jac. Regis.
Courts FEcclefiaflical. Probibition.

Antea 63,&c. FN this Term, in the Cafe of one Roberts, a Prohibitien

!;-?t(;'e?dg_' had been granted in a Cafe of Subfira&ion of Tithes,
ftradted. ppon Surmife that the Plaintif being Defendant in the

Spiritual Court, had but one Witnefs in that Court to prove
his Demife; to which that Court {aid, that Singnlaris teftis
is not allpwable : And upon Confideration and Sight of a
Prohibition granted upon the fame Caufe in Hill. 3 El 1n
Banco Regis, it was refolved by Coke Chief Juflice & z0-
See Giblon's  tam Curiam in Communi Banco, that Confultation fhould be
Cdd. 719, 722. granted, and that for divers Caufes.
Watfon’s Cler. 1. 1t appears by the Regifter, fol. 5. that it is put for a
gymao 578, Rule, Quod nois eft confonum raricui, guod cegnitio acceffo-
39950652 yij in Curia Chriftianiratis impediatur, ubi cgnitio caufe
) principalis ad forum Fcclefiafticum noftitur gertinere: And
with this agrees 1 R. 3. 4.

2. If fuch a Surmife fhall be allowed, then in every Cafe
for meer Delay fuch a Surmife may be made 5 for he wha
was Plaintiff in the Spiritual Court cannot deny, that where
it is furmifed that he hath one Witnefs, that he hath two,
ot more, for then he affirms Matter againft himfelf: And
when the Spiritual Court hath Jurifdiction of the principal
Caufe, they determine the Acceffory. But it was objeéled,
that if 4. claiming a Leafe by B. of a Reflory, libels for
Subftraltion of 'Tithes, and the Defendant pleads a former
Leafe made by B. and C. and the Defendant hath but ong
Witnefs in the Cale to prove the former Leafe, if no Pro-
hibirion fhall be granted, the Defendant fhall be charged :
And if C. fue him uvpon the Statute of 2 E4. 6. at the
~Common Law, the Teftimony of that one only will there
be fufficient, and {fo he fhall be twice charged: To which
it was anfwered, that firft the Fault was the Defendant’s,
that he would not fet forth his Tithes, and then he fhall
be charged whofoever takes them: But in fuch a Calfe,
thofe of the Ecclefiaftical Court will upon one good Wit-

nels,
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nefs, and any concurrent vehement Prefumption, as Pof-
feffion, or the like, allow of fuch a Proof: And the Tefti-
mony of one Witnefs in our Law is no conclufive Evidence,
but ought to be left to the Conlfcience of the Jury, and fo
the Validiey or Invalidity of Proof of Matters of Faiz fhall
be left to them ; but if a Queftion of the Common Law
arife from the Party upon the Conftrution of a Statute, or
the like, and thofe of the Ecclefiaftical Court will take
upon them to judge of it againft the Rule of Law, * there
upon fpecial Surmife of ir, and upon the Shewing of the
Anfwer or other Pleadings of the Parties, by which it ap-
pears to the Court, that fuch Surmife is on a good Ground,
a D ohibition lies; for Matter in Law, atifing upon Eflates
or Interefts (given) by the Common Law and Conflruc-
tion of Sratutes, ought to be determined according to
the Rules of Common Law 5 Er non deber trabi ad alind
examen.

And Coke Chief Juftice cited a notable Judgment, Pafh.
35 El. in Bank le Rey 5 Fuller brought a Prohibition againft
Clemesns and Wiskard 5 and Fuller counted that he himfelf
was Owner of the Reftory of Lorgham in the County of
Norfolk, and libelled againft Clemens one of the Defendants,
before the Official of the Bithop of Nerwich, for Subfirac-
tion of Tithes, fil. of Wheat, &c. pendent which Suit, the
faid Wiskard, intervening Pro intereffe fuo, made thefe
Allegations againft the faid Fuller.

1. That the faid Refory was impropriate to the Mona-
fery of Wendling, and by the Diffolution of the faid Mona-
ftery, came to the Hands of H. 8. and did convey it by
Mefne Difcent to Queen Elizabeth, who by her Letters
Patent of Concealment granted it to Minz and Hzll, who
enfeoffed Bozome, who did let it to Wiskard for four Years,
and proved his Allegations by Witnefles, upon which in
Fine, Sentence was given again{t Fuller, and 8/ 1035 gi-
ven to Clemens for Cofls, and 13/ 6 5. to Wiskard; and
after Fuller did appeal to the Court of the Arches, and
there Fuller claimed the faid Re&ory by Reafon that Hal!
was feifed of it, and by his Deed gave and granted the faid
Rellory, and all Lands and Tithes to it appertaining, to Sir
Edward Clere, before the Feoffment fuppofed to be made
to Bogome : And that Sir Edward Clere by his Deed did
enfeoff Fuller ; and although that he offered to prove the
Delivery of the Deed of the faid Feoffment made to Sir
Edward Clere by one fole Witnefs, the Ecclefiaftical Court
would not allow it withoutr producing another Wirnels:
And Fuller further faid, that altho’ he had further alledged
there, that thefe were Matters determinable at the Com-

H 4 mon
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won Law, notwith®anding they gave Sentence: The De-
fendants for to have a Confultation pleaded, that Fuller
in the faid Court of the Arches proved the Delivery of the
Deed aforefaid, by Sir Edward Clere and Moz, but couid
not prove Livery and-Seifin according to the Deed: And
for this czufe Sentence wus given, without (for) that the
Judges of the Arches would not admit the faid Proof, unlefs
he proved the Deed by ocher Witnefles; upon which Fuller
demurred in Law; and it wus objected by the Counfel
for Fuller. ,

1. Thac Iiskard, who is a meer Stranger to the Suit,
and who comes in Pro inrereffe f#0 in the faid Rellory,
pleads Matres meerly determinable at the Common Law,
Jéil. Lerers Paient, Feoffmen’, and Leafe for Years; and
on the other Part Fuller claims an Eftate in the faid Rec-
tory, by Conveyarce at the Common Law. And now the
Quefticn in the Ecclefiaftical Court being only who hath
the beft Fftare in the fuid Reétory by the Common Law,
this oughs to be tried by the Common Law, and not in the
Ecclefialtical Court 5 for this is the Birth-right of the Sub-
ject to have his Inheritance and Freehold tried and deter-
rained by Commaon Law ; for the Civil Law differs much
in deciding of Inheritances.

2. It was objelted, that all Matters in Law ought to be
determined by the Judges of the Law ; and in this Cafe,
Marters of Law arifing, ft7/. If a2 Man hath a Rellory
imuropriate, which confilis in Glebe and Tithes, and by
his Deed gives and gronss the {uid Re&ory, and all Lands
and Tithes anv way belonging or appertaining to it, to
anotier and his Heirs; * and uo Live'v Is made in this
Cafe, if the Tithes fhall pals, or no, for that Tithes
may pafs without any Livery: This Queftion is not fit
to be derermined by the Ecclefiaftical Judges, bur by the
Judges of the Common Iow, Lrod quifgue ncvir, in hoe

AT g

3. It was objelled, That Wiskard was a meer Stran-
ger to the Suir, and all his Allegation is Temporal, and
for that it is a fironger Cafe to maintain a Prohibi-
tion, forafmuch as betwixt him and Fuller nothing is
in Queftion, but' to whom the Inheritance of the Reétory
telongs 3 but Clewents, who is fued for Subftra&ion of
'Yithes, hath sveater Colour in his Defence, being lawfully
fued in the Ecclefiaftical Court, than for FHZikard, whe
i; ro Party to the Suit for any Ecclefiaftical Caufe, but all
bis Allegation, as hath been fuid, is Temporal.

& It



Part XIL. Courts Ecclefiaftical. Probibition.

4. It was obje&ted, that Fuller had but one Witnefs to
prove the Delivery of the Deed ; and in the Ecclefiaftical
Law, Unus teftis, eft nullus reftis 5 for all which Caufes it
was prayed that the Prohibition may ftand, and that no
Confultation may be granted.

To which it was anfwered and refolved by Sir Chriflop.
Wray Chief Juftice, and per totam Curiam.

1. That to the firft Objection, for that the Original be-
longs to the Ecclefiaftical Court, the Determination of all
that which depends upon it belongs to the Judges of the
fame Court, altho’ that the Matter be triable by the Com-
mon Law 5 but where the Original Matter belongs to the See Cod. 1003,
Common Law, and is there commenced, and iflue be taken V?”ﬁh'é?‘“.-
upon Matter triable by the Ecclefiaftical Law, there the ¢ Ol
Judges of our Law fhall write to the Judges of the Eccle-
fiaftical Court to try it, and to certify: And the Reafon
of this Diverfity is, for that our Judges have Authority to
write and command them by the King’s Writ to certify
them ; but they cannot write to the Judges of our Law
to try any Thing, and to eertify them, for they have no
fuch Authority to command by Writ, but to obey the
Writs of the King: As in any Adion Anceftral, if
Baftardy be pleaded in the Demandant, and upon this
ifflue is joined, this fhall be tried by the Bifhop, and
his Certificate fhall bind 5 {o in a Quare Lnpedit, if iflue
be taken, whether a Clerk, which was prefented, was able,
or not able, this fhall be tried by Examination of the
Clerk, and certified by the Bifhop: But altho’ thar fuch
Iflues are in their Nature triable by the Ecclefiaftical Law,
yet if the Cafe was fuch, that the Ecclefiaftical Court
- could not try it, then (to the End that Juftice fhall not

be wanting) fuch Ecclefiaftical Matter fhall be tried by
the Common Law, as 4 Ed. 3. 26. if the Prefenree be
dead, if he was able, or not able, fhall be tried Per pais;
for the Bifhop cannot try it: But againft this was ob-
je&ted the Statute de Arricnlis Cleriy ¢. 13. by which it is
provided, Qucd de idoneitate Perfone perfonate ad Le.cfi-
cium Eccleftafticum, feriineat examinatio ad fudicem Fic-
clefiaflicuin 5 upon which it was concluded, that the Trial
De idoneitare perfone, in all Cafes belongs to Court Chri-
ftizn. To which it was anfwered and refolved, that true
it is, that the Trial of Ability belongs to them ; but the
Statute explains in what Manner it fhall be made, for
the Statute faith, Pertinct examinatio ad Frdicein Eeclefta-
Sticum, fo that this Trial ought to be by Examination of

ae Party, and this cannot be when the Prefentee is dead:
: And
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And although he be not Party to the Wrir, yet he may be
examined 5 and with this agrees 39 E4. 3. 2. The Earl
of Arundel’s Cafe, and 4 Ed. 3. 25. 16 El. Dyer 329. So
if Baftardy be alledged in one who is not Party to the
Writ, there, for this, that the Certificate binds for ever, it
fhould be againft Law and Reafon, that he fhould not be
Party to the Certificate ; for this Caufe in fuch Cafe it
fhall be tried Per * pais; and if any Difficulty arifeth
upon it, the Judges of our Law ufe to confult with the
Judges Ecclefiaftical 5 and with this accords 4 £, 3. 37,
The fame Law of Profeflion, 42 F4. 3.8. So if Baftardy
be alledged in one who is dead. Zide 17 Fd. 3. 5. where
Baftardy is alledged in the Tenant, and one who is a
Stranger to the Writ, who are Sifiers. Vide 32 Ed. 3.
Trial 59. where the Tenant alledgeth Baftardy in him-
felf, and the Demandant doth aver him Mulier. Pide 29
Al pl. 14. 6 El. Dyer 226, 228. If the Iflue be guod
vacavit per refignationem, Part of which is Temporal, and
Part Spiritual, this fhall be tried Per pais. Vide 9 H. 7.
Profeflion and the Time of it, &¢. But Admiffion and In-
flitution, altho’ that it be alledged in a Stranger to the Writ,
yet this fhall be tried by the Ordinary ;5 as it appears
7 Ed. 6. 78. 6. in Dyer s for Admiffion, Inftitution, Re-
fignation, & fimilia, are judicial A&s, and remain in
their Courts and Regifter, upon which they ground their
Certificate 5 otherwife it is of Baftardy, Idoneity, ¢, By
which it appears, that in divers Cafes the Judges of the
Common Law write to the Ecclefiaftical Judges, com-
manding them to certify fome Thing put in Iffue ; and
the Judges of our Law prohibit the Judges Ecclefiaftical
to hold Plea of fome Things which are determinable at
Common Law: But the Court Ecclefiaftical hath not
Power to write to our Judges, or to command them, or
to prohibit them when they hold Plea of Things de-
terminable by the Ecclefiaftical Judges; but this is erro.
neous, and fhall be reverfed by Error. And of the other
fide, if in the Ecclefiaftical Court the Suit is for a
Legacy, and the Defendant plead a Releale, if in the ad-
mitting or rejefting of Proofs concerning this Releafe,
which is Matter determinable at Common Law, they do
Wrong to the Plaintiff or Defendant, they have no Remedy
but by way of Appeal.

2. To the Second it was anfwered and refolved, that if
upon Confultation with Men learned in the Law, they give
C*};ntelmce according to Law, this is well done; and no
Prohibition eught to be granted; but if they take upon

them
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them to draw the Interelt of any Man ad alind examein
and to Judge againft the Rule of Law, concerning the In-
heritance or Intereft of any, there Prohibition lies: And in
the Calfe at the Bar, they well refolved the Law, for by the
" faid Livery of the Charter the Tithes do not pafs as grofs,
for this, that the Intention of the Parties was to pafs the
entire Reétory by Feoffment, and not to pafs the Tithes
by the fame, and o to difmember the Reétory by Fraétions,
and that by Conftruction of Law, againft the Intention of
the Parties.

3. As to the Third, it was anfwered and refolved, that
by the Ecclefiaftical Law, a Stranger may come in Pro i7-
tere[fz fuo 5 and when they have Jurifdition of the original
C.ufe of the Suir, we ought not to draw in Queftion their
Order and Proceeding ; but if they proceed inverfo ordine,
or not obferving Form, this ought to be redrefied by Ap-
peal: And although that the Matrer depending upon the
original Caufe be determinable by the Common Law, yet
it fhall be determined, as it hath been faid, in the Eccle-
fiafticat Court. )

4. As to the fourth Objeltion, it was anfwered and re-
folved, that fuch a Surmife, that he hath but one Witnefs,
is not {ufficient to have a Prohibition, for this, that the Ee-
clefiaitical Court hath Jurifdi&tion of the Principal, and if
fuch a Surmile fhall be fufficient, all Suits in the Ecclefia-
ftical Court fhall be either delayed, or quite raken away,
for fuch a Surmife may be made in every Cafe 5 and the
Plaintiff in the Ecclefiaftical Court cannot have any good
Anfwer to it to have a Confultation, which agrees with the
Refolution in the Principal Cafe, €.

*Smirw’'s Cafe. Page [69]

ET was refolved, upon Evidence, by Coke Chief Juflice De Ante 20

8 banco, inter f. S. who informed upon the Stat. of Ufury, éﬁ‘c’g’ Eut-
and one Smith, that the Parties to the fuppofed ufurious See 1 Hawk.
Contra& fhall not be admitted Wirneffes, for this, that up- ¢ $2. Seét.27.
on the Matter they were Teftes in propria caufz, and by §§ﬁvzt'°"*6"
their Oath fhall avoid their Bond, €. or fhall be re-
venged on him who lent them the Money, before they are

enforced to repay it: And for the moft part they incite

and raife up one of their own Servanis to inform and have

Part of the Thing recovered,
Lady
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Lady THROGMORTON'S Cafe.

Trin. 8 Jacobi 1.

High Commiffioners.

Hab. Corpus, PON a Habeas Corpus by Elizabeth Lady T Froginor-
f;’f137,19»27, U ton, Prifoner in thepFleeZ the Return waZ; the Lady
Pott. 82,83, T hrogmorion was committed by George Bifhop of Loundon
104, 215 and others, Ecclefiaftical Commiffioners, under their Hands,
till further Order fhould be taken for her Inlargement:
And the Caufe of the Commitment of her was, for that
fhe had done many evil Offices betwixt Sir Fames Scuda-
more and her Daughter the Lady Scudemore, Wife of the
faid Fames, and to make Separation betwizt them, and
detained her from her Husband: And upon her Depar-
ture after Sentence before the Commiffioners, for divers
contemptuous Words againft the Court, faving, that fhe
neither had Law nor Juflice there: And it was refolved,
that for detaining of the Wife, and endeavouring to meke
Separation. no Suit can be before the high Commiffioners,
for that it is not any enormous Offence within the Meaning
of the At

2. For the Detaining of the Wife, there is Remedy by

the Common Law.
3. Without Queftion, for fuch an Offence they cannot

—— imprifon the Wife.
“4. By the Words it doth not appear, that they were
fpcﬁocn in the Court.

Secondly, It is no Court of Record, for that they pro-
ceed according to the Civil Law, and it is like the
Admiralty Court ; and for this they cannot imprifon,
for none fhall be committed for Mifdemeanor in Caurt,
unlefs that the Court be of Record.

5. It doth not appear by the Return what Court this _
was, which is uncertain; and upon this, upon good Confi-
deration, fhe was bailed.

I But

»
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But Randal and Hickins were this very Term committed
by the high Commiffioners, for that they were vehemently
fufpeéted to be Brownifis, &c. And they obrained a Habeas
Corpus, and were remanded for this, that the high Commif-
fioners have Power to commit for Herely, LQuere nunc
Stat. 29 Car, 2. And the Stat. for abolithing this Court, ¢5c.

* The Lord ABERGAVENTYs Cafe. Puge[io]

IN the Parliament a Queftion was made by the Lord of The W,'“ doth
Northampron, Lord Privy Seal, in the Upper Houle of ﬁigir’"’*&fﬁa
Parliament: That one Edward Newil, the Father of Edward Vide poft 81,
Newvil, Lord of Abergaveny, which now is, in the 2d and 3d 96{ }}08’5! 12
of Queen Mary was called by Writ to Parliament, and died ivglk'.;loé,sxo.,
before the Parliament: If he was a Baron or no, and fo
ought to be named, was the Queftion.  And it was refolved
by the Lord Chancellor, the two Chief Juflices, Chief
Baron, and divers other Juitices there prefent, that the Di-
reftion and Delivery of the Writ did not make him a Baron
or Noble until he did come to the Parliament, and there
'fit, according to the Commandment of the Writ; for until
that, the Writ did not take its Effe&t, and the Words
of the Writ were well penned, which are, Rex & Regina,
&c. Edwardo Nevil de Abergaveny Chivalier, Quia de
advifamento & affenfus concilii noftri pro quibufdam arduis
&5 wurgentibus negoriis flatuin & defenfionem regni noftr
Anglie concernentibus, quoddam Parliamentum noftrum
apud Weltmonaflerinm, 21 die Oftobris proximo futuro te-
neri ovdinavimus, 8 ibidem vobifeum, ac cum Prelatis,
Magnatibus € Procevibus difti regni noftri colloguinm
babere €S traltatum : Vobis in fide & ligeantia, quibus no-
bis tenemini, firmater injungendo mandanmus, quod conftdera-
tis diltorum megotiorum arduirare &5 periculis imminenti-
bus, ceffante excufatione quacunque, 4iftis die & loco per-
Jonpliter interfitis nobiftum, ac cum Prelaris, Magratibus
ac Proceribus fupradillis, fuper diflis negotiis traltaturis,
veftrumque confilium impenfur’. & hac ficut nobis, &c. And
in the 35 H. 6. 46. and other Books, he is called a Peer of
Parliament, the which he cannot be until he fit in Parlia-
ment, and he cannot be of the Parliament until the Par-
liament begin; and forafmuch as he hath been made a
Peer of Parliament by Writ, (by which implicitly he is a
Baron) the Writ hath not its Operation and Effieéd, un;il
e
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he fit in Parliament, there to confult with the King and
the other Nobles of the Realm ; which Command of the
King by his &Snperfedeas may be countermanded, or the
faid Edward Nevil might have excufed himfelf to the
King, or he might have waved it, and fummitted himfelf
to his Fine 5 as one who is diftrained to be a Knight,
or one learned in the Law is called to be a Serjeant, the
Writ cannot make him a Knight, or a Serjeant : And
when one is called by Writ to Parliament, the Order is,
that he be apparelled in his Parliament-Robes, and his
Writ is openly read in the Upper-Houfe, and he is brought
into his Place by two Lords of Parliament, and then he is
adjudged in Law Jfurcr Pares Regui, that is to lay, U
crue ol Senatoves ¢ cenfu eligebantur, fic Barones apud
nos babiti fuerint, qui per intcgram Baroniaw terras fuas
tenebant, five 15 feoda wmilitum, & tertiam partem unius
feodi wmilicis, quoliber feodo compurate ad =0 l. gue faciunt
400 marcas denarii evar valentia unius Bavonie integrs;
& qui tervas & redditus ad banc valenticin habuevint, ad
Parliamenruin [unmoniri folebant 5 fo that by this it ap-
pears, that every one who hath an intire Barony may
have of Right and of Courfe a Writ to be fummoned to
Parliament, for without Writ none can fit in Pariiament :
And with this agrees our Bocks, for #na vece they agree,
that none can {it in Parliament as Peer of the Reaim,
without Marter of Record ; and if [ffue be taken; whether
a Baron or no Baron, Earl or no Earl, this fhall not be
tried per pais, but by the Record, by which it appears,
that he was a Peer of Parliament ; for without Matter of
Record he cannot be a Peer of Parliamenrt, * 55 H.6. 46.
48 Ed. 3.30. b. 48 A pl. 6. 22 Af. pl. z4. Regifier 283,
Henricus rertius poft megnas perturbationes & enormes
exalliones inter iffum Rcgem, Simonein de wonie fortiy &
alios Barones motas & fuftepras, ftainit & ordinavit, guod
omnes illi Comites & Barones Regni Anglie, quibus ipfe
Rex dignatus eft brevia fuminoniticnis dirigere, veiirent
ad Parliamentum, & now alii nifi forte Dowminns Rex
alia illa brevia eis dirigere voluiffet : Which A& or Sta-
tute coutinues in Force to this Day, fo that now none, al-
though that he hath an intire Barony, can have a Writ of
Summons to Parliament without the King’s Warrant, under
the Privy Seal at leaft.

But if the King creates any Baron by Letters Patent
under the Great Seal to him and his Heirs, or to him
and to his Heirs of his Body, or for Life, &¢. there
he is a Nobleman prefeatly 5 for fo he is exprefly cre-
ated by Letters Patent of the King, which cannot be

: counter-
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countermanded 5 and he ought to have a Writ of Sum-
mens to Parliament of Right and of Coutfe, and he fhall
be try’d by his Peers, if he fhall be arraigned before any
Parliament ; but fo fhall not he be who is called by Writ, un-
til he fits in Parliament, which is the Diverfity.

Richard the fecond created Fobn Beauchamp of Holt, Ba-
ron of Kidermifter, by Letters Patent, dated 10 O 11
Year of his Reign, where all others before him were cre-
ated by Writ. Vide Cotton 319, be was fummoned by Writ,
But tis fuid he never fate in Parliament. And note 5 be
was Delapool’s Friend, and fell with bin.

OLDFIELD and GERLING's Cafes.

Trin. 8 Jac. 1.

EN this very Term Thomas Oidfield came out of the Statbing in
Court of the Dutchy, and before he came into Wef- gcl?mii‘“el"
minfler- Hell, with a Knife ftabbed one Ferrar, a ]uﬂiceg&gd.bgi 76.
of Peace, of which he died: And if O/dfield fhould bave: Sid. 211’
his Right Hand cut off, was the Queftion before the two g"‘} Car. 272,
Chief TJuftices, Chief Baron, Walmefley, Warberton, Fo- p;r'_e§57_mac'
Jfler, and divers other Juftices. And it was refolved, no ; Pryn on 4 Inft,
for it cught to be in the Hall of Weftminfter, fedenti- 18, 19. 2 Intt.
bus Curiis, as it appears in 3 FEliz. Dyer 188. 41 Fd.3.**"

Title Coron. 280. And a Precedent was thewn, An. 9 Eliz.

i Banco Regis, where one Robert Gerling {mote one in Cerling’s Cafz.
Whirehall, fitting in the Court of Requefts, and was but

fined and ranfomed : The fame Law if one fmite one in

the Court of the Dutchy: But if one fmite another be-

fore the Juftices of Affife, there his Right Hand fhall be

cut off, as it appears, 22 E4.3.f0l. 13. and 19 E4. 5. Title

Fudgmenr. And one Bellingham, An. 2 Fac.in the Hall of Bellingham's
Wefturinfler, Sedentibus Curiis, with his Elbow and Shoul- C2f-

der, out of Malice, juftled Anthony Dyer of the Inuer

Temple, {o that he overthrew him, and with his Feet

fpurned him upon the Legs, but did not {mite him neither

with his Hand, nor with any Weapon : And yet it was

held thze his Right Hand fhould be cut off, &r. upon

which Zellivgbam was indiCed in Banco Regis, but after

obtained his Pardon,

. Bipop
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Bifhop and Deans Leafes.

ACafe was put toall the Juftices of Eugland, which wag
' {uch ; the Bifhoprick of Waterford and Lifinore, being
originally two Bifhopricks diftiné, were by lawful Autho-
rity in the Reign of H. 3. united and confolidated, but the
Chaprers yet remain feveral 5 after which Union the Bifhop
aliened Lands of the Sece of Waterford, and aliened Lands
of the See of Lifinore, with the Confirmation of the Chap-
ter of Lifinore; the Queftion was, whether fuch Aliena-
tions are not voidable by the Succeflor, being without the
Confirmations of both the Deans and Chapters. The fe-
Page [72] cond Queftion * was, Whether the Queen might avoid
fuch Alienations, coutra formam collationis by Seifure, or
otherwife : And the Juftices demanded a View of the
Union; to which it was anfwered, That it was not ex-
tant; then it was refolved by the Juftices, that inafmuch
as the Utage hath been after the faid Union, that the fe-
veral Deans and Chapters have feverally made Confirma-
tions, ut fupra, it fhall be intended that the Union was.
made efpecially in fuch Manner, il That notwithfan.
ding the Union, yet for Avoiding of Confufion, and in Re-
fpect of the Remotenefs of the Deaneries and Chaptets,
that Eftates made fhall be feverally confirmed, as before
the Union, and then fuch Confirmations fhali be good, for
in fuch Cafe, Modus &5 conventio wincunt Legem - But if
the Union was made generally, ‘and the Bifhop eligible by
both Chapters, then Eftates made ought to be confirmed
by both the Chapters. Vide so Edward 5. Title 4fife,
Statham, the Time of R, 2. Tite Grant, 29 H.8. Dyer
58. 11 El. Dyer 33 H.8. cap.
Se&; Cé’ &5 It was refolved, that upon a lawful Alienation made,
¢ o 768'. " with Confirmation of the Dean and Chapter, no contra
8Co 170  formam collationis lieth upon the Statute of Weftnzinft. 2.as
31 Coule “hath been refolved in she feventh Part of my Reports.

Of
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Of Conwocations.
Trin 8 Jac. 1.

NOTE; it was refolved by the two Chief Juftices and See Gibfon's
divers other Juftices, at a Committee before the ("’d;”’l'”’f‘?’
Lords in the fame Parliament, on divers Points concerning fi’gg 9’74.,}_39‘%1,*’
the Authority of a Convocation. 4 Inlt. 322,

1. That 2 Convocation cannot aflfemble at their own or | Mk cho e
the Achbithop’s Convocation, without the Affent of the RIS
King, i. e. by Writ. '

2. Thatafter their Afferhbly -they cannot confer together
to conftitute any Canons without Licence de/ Roy.

3. When they upon Conference conclude any Canons, yet
they cannot execute dny of their Canons without Royzl
Aflent.

4. They cannot execute any after Royal Affent, but with
thefe four Limitations. o

1. That they be notazainft the Prerogative of the King.
Nor againft the Common Law.
Nor againft any Statute Law.

4. Nor againft any Cuftom of the Realm. See Py Wake's
And all this appears by the Statute 25 Hen. 8. cap. 19.Stace of th-
and this was but an Atirmance of what was before the Ciurch, Chap,

faid Statute, for that it appears by the 19 Ed. 3. Title '™ &<

Luare non adwmifit 9. where it is held, that if a Canen,

Law be againft the Law of the Land, the Bifhop ought

to obey the Commandment of the King, according to the

Law of the Land, 10 A. . 17. there is a Canon that no

{piritual Petfon fhall be put to anfwer before a fecular

Judge 5 but this dees not bind, becaufe it is againft the

Common Law: And it appears by the Statute of Mes-

ton, cap. 9. that they in Cafe of Baftardy were inforced 2 Inft. 97, 08,

to certify againft the Law of the holy Church, that Nz

ante matrimonium fuérint Baftardi, quia Ecclefia baber

tales pro legitimis, & rogaverunt omnes Epifcopt Magna-

tes quod confentirent, quod qui nati fueriny ¥ ante matri-

momum  effent legitimi 5 which proves, that the Canon
Law

ST >
. .

Page [13]



1Inft. 122 399,

470

4 inft 322,323

L4d. Admiral,
See ¢ Inlt. 136,
Polt. 79.

Rona Pirato-
rum, &c.
Mohoy, b, 1.
chap. 3, 4

Piracy. Part XIL

Law in this Point being repugnant to the Law ot the
Land, was not of any Force: And for this, they implored
the Aid of the Parliament, Et omnes Comites & Barones
ana voce refponderunt, quod nolumus leges Anglie mutari,
que buc ufgue yfitare funt & approbare.

2 H.6.13. A Convocation may make Conflitutions, by
which thofe of the Spiritualty fhall be bound, for this, that
they all, or by Reprefentation, or in Perfon, are prefent,
but not the Temporalty.

21 Ed. 4. 47. The Convocation is fpiritual, and all their
Conftitutions are fpiritual. 7zde the Records in the Tower
of 18H.8. 8 Ed. 1. 25 Ed. 1. 11 Fd. 2.8 15 Ed. 2.

Prokibitio Regis ne Clerus in Crugregatione fua, €.
artempter comra jus fen coronam. Et alia, ne quod flatuat
in Concilio fuo 1n prejudicium Regis feu legis, &c.. By
which it appears, that they can do nothing againft the
Law of the Land; for every Part of the Law, be it
Common Law, or Statute Law, cannot be abrogated not
altered without an At of Parliament, (to which every one
fhall be Party) except for {piritual Caufes, or which concern
fpiritual Perfons; nor then, if it be againft the Prerogative
of the King or the Common Law.

Piracy.
Trin. 8 Jac. 1.

N this very Term the King referred the Confidera-
tion of Letters Patent of the Lord Admiral of Eng-
land, to the two Chief Juftices, and the Chief Baron,
whether by the faid Letters Patent, the Goods which Pi-
rates fhould take from others by Robbery and Piracy did
pals to the Lord Admiral or no? And upon the Confidera-
tion of the faid Letters Patent, it appeared to us, that there-
by be had Bona & Chattalla Piratorum, and alfo Rona &
Chartalla depredata, id eff, the Goods robbed from others
which did not pafs for two Caules.

1. If the King grant Bona & Chattally Felonum, the
Patentee fhall have the Goods and Chattels of the
T'clon himfelf, in which he hath Property, bur he fhall

2 not
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not have the Goods and Chattels which the Felon flealeth
from others.

2. The Goods taken from others the King cannot grant,
for it appcars by the Statute 29 E4. 3. cap. 8. §. 2. that the
Metchant, &c. fo robbed fhall be received to prove, that the
Goods and Chattels belong to him by his Chart or Cockert,
or by other lawful Proof of Merchants, §¢. the faid Goods
fhall be delivered without any Suit at the Common Law,
which A& is general; be the Robber privy or a Stranger :
But it was refolved, that until fuch Proof be made, the
King may fcife the faid Goods 5 for Goods of which the
Property is unknown, the King may feife : And_if they are
Bona peritura; the King may fcll them ; and upon Proof;
&c. reflore the Value, And note; thie Statute doth not li-
mit the Owner in Cafe of Depredation to any certain Time
to prove the Property of the fame Goods, as oughit to be
ia Cafe of Wreck. Vide Stat. 31 H. 6. cap. 4. Vide » R. 2.
cap. 2. i3 Fd. 4.9, 10. a good Refolution of the Juftices. i
And the Regifter * 129. F. N. B. 114. when a Subje&t of Page [i4]
the King, who is fpoiled beyond the Seas; fhall have a Writ,
&c. for to take Goods within England, &e.

Stmony.

Trin: 8 Jac. 1.

I'T was agreed ad menfum, by all the Juftices and Batons cee Wation's

8 in Fleerftreet, that if the Patron, for any Money, pre- %:V:,g}ﬂf:; ;.
fent any Perfon to any Benefice with Cure, &c. that then & pa 48. 95,
every fuch Prefentation, and the Admiffion; Inftitution and 971}‘46' &e,
Indu@ion thereupon, are void, although that the Prefentee = et

be not Party nor privy to it; for the Statute intends to pu-

nifh the wicked Avarice of corrupt Exations by the Lofs

of his Prefentation bac vice, and the Statute gives the Pre-

fentation to the Queen; and all this per verba flaruri,

which is penned firongly enough againft corrupt Patrons.

12 Procla-
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Proclamations.
MMich. 8 Jacr.

Emorand. That wpon Thurfiay, 20 Sept. 8 Regis Fa-

A cobi, 1 was fent for to attend the Lord Chancellor,
Lord Treafurer, Lord Privy Seal, and the Chancellor of
the Dutchy ; there being prefent the Attorney, the Solici-
tor, and Recorder: "And two Queflions were moved to me
by the Lord Treafurer;~the one, If the King by his
Proclamation may prohibit new Buidings in and about
Loudon, &c. the other, If the King may prohibit the
Making of Starch of Wheat ; and the Lord Treafurer faid,
that thefe were preferred to the King as Grievances; and
againft the Law and Juftice : And the King hath an-
fwered, rhat he will confer with his privy Council, and his
Judges, and then he will do Right to them. To which I
anfwered, That thefe Queftions were of great Importance,
2. That they concerned the Anfwer of the King to the

L=

Body, viz. to the Commons of the Houfe of Parliament.
3. That I did not hear of thefe Queftions until this
Morning at Mine of the Clock ; for the Grievances were
preferred, and the Anfwer made when I was in my Cir-
cuit. And laftly, both the Proclamations, which now were
fhewed, were promplgated, Au. 5 Fac. after my Time of
Atrorneyfhip : And for thefe Reafons I did humbly de-
firc them that I might have Conference with my Bre-
thren the Judges about the Anfwer of the King, and
then to make an advifed Anfwer according to Law and
Reafon. To which the Lord Chancellor faid, that every
Precedent had firlt 2 Commencement, and that he would
advife the Judges to maintain the Fower and Prerogative
of the King 5 end in Cales in which there is no Authority
and Precedent, to leave 1t to the King to order in i, ac-
cording to his Wifdom, and for the Good of his Subjeés,
or otherwite the King would be no more than the Duke
of #rwice - Ard that the King was {fo much reftrained in
his Pieregaive, that it was to be feared the Bords
would be vicken: And the Lord privy Scal faid, that
the Phyfician wes not alwavs bound to a Precedent, but
1w apply his Biodicine according to the Quality of the
N Difeafe:



ParT XII. Proclamations.

Difeafe: And all concluded that it fhould be necefiary at
that Time to confirm the King’s Prerogative with our O-
pinions, although that there were not any former Prece-
dent or Authority in Law ; for every Précedent ought to
have a2 Commencement.

* To which I anfwered, That truc it is that every Pre-
cedent hath a Commencement ; but when Authority and
Precedent is wanting, there is need of great Confideration,
before that any Thing of Novelty fhall be eilablifhed,
and to provide that this be not againft the Law of the
Land: For I faid, that the King cannot change any Part
of the Common Law, nor create any Offence by his Procla-
mation, which was not an Offence before, without Parlia-
ment. But at this Time I only defired to hive a Time of
Confideration and Conference with my Brothers, for Ze-
liberandum eft diu, guod flaruendum ¢€ft femel; to which
the Soliciter [2id, that divers Sentences were given in the
Star chamber upon the Proclamation againft Building
and that I my felf had given Sentence in divers Cales
for the {aid Proclamation : To which I anlwered, that
Precedents were to be feen, and Confideration to be had
of this upon Conference with my Brethren, for that zelius
eft recurrere, quame male curyere ; And that Indictments
conclude, Contra leges & flatuta, but I never heard . an
Indi€tment to conclude, Conrva regiane Proclainationcin., At
laft my Motion was allowed, and the Lords appointed the
two Chief Juftices, Chief Baron, and Baron Aitlaiz to
have Confideration of it. | . )

Note ; The King by his Proclamation, or other Ways,
cannot change any Part of the Common Law, or Statute
Law, orthe Cuftoms of the Realm, 11 H. 4. 357. Fortefcre
de landibus Anglie legum, cap. 9. 18 Ed. 4. 55, 36, &c.
31 H. 8. cap. 8. bic infra: Allo the King cannot create any
Offence by his Prohibition or Proclamation, which was not
an Offence before, for that was to change the Law, and to
make an Offence which was nots for, U0z non ¢ft lex, 102
non “eft tranfireffio 5 ergo, that which cannot be punifhed
without Proclumation, cannot be punifhed with it. Vide le
Star. 31 H. 8. cap. 8. which A& gives more Power to the
King than he had before, and yet there it is declared, that
Proclamations fhall not alter the Law, Statutes, or Cultoms
of the Realm, or impeach any in his Isheritance, Goods,
Body, Life, €5c. But if a Man fhould be indiéted for a Con-~
tempt againit a Proclamat. he fhall be finedand imprifoned,
and fo impeached in his Body and Goods. Vide Forzefeue,
cap. 9, 18, 34, 36, 37, &.

But a Thing which is punifhable by the Law, by Fine,
and Imprifonment, if the King prohibit it by his Proclama-

3 tion,

Toge[75]
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gion, before that he will punifh it, and {fo warnp his Subje&s
of the Peril of it, there if he permit it after, this as a Cir-
cumftance aggravares the Offence; but he by Procl.amatlog
cannot make a Thing unlawful, which was permitted by
the Law before: And this was well proved by the ancient
and continual Forms of Indi@menss, for all Indiétments
conclude, Contra legem & confuerudinem Anglie, cx contra
leges & ftatuta, €5¢. But never was feen any Indi¢tment to
conclude contra regiam ‘Proclamationenr.

~ So in all Cafes the King out of his Providence, and to
prevent Dangers, which it will be too late to prevent af-
terwards, he may prohibit them before, which will aggra-
vate the Offence if it be afterwards committed: And as it
is a grand Prerogative of the King to make Proclama-
tion (for no Subje@ can make it without Authority from
the King, or lawful Cuftom) upon Pain of Fine and Im-
prifonment, as it Is held in the 22 H.8. Procl. B. Butiwe
do find divers Precedents of Proclamations which are utter-
ly againft Law and Reafon, and for that void ; for Que
coutra rationem juris intredulia funt, non debent trabi in
confequentiam. ‘

~ An A&t was made, by which Foreigners were licenfed to
merchandize within London 3 H. 4. by Proclamation prohi-
bited the Execution of it; and that it fhould be in Sufpence
wfque ad proximum Parliamens’, which was againft Law.
Vide dovf clauf. 8 H. 4. Proclamat. in London. Bug
9 H 4. % An A& of Parliament was made, Thatall the
Irifh People fhould depart the Realm, and go into Ireland
before the Feaft of the Nativity of the blefled Lady, upon
Pain of Death, which was abfolutely in rerrorem, and was
utterly againft the Law. ‘

Hollisfpead 722, ‘Ann, Dom. 1546. 37 H. 8. the Whore-
houfes, called the Stews, were fupprefled by Proclamation
and Sound of Trumpet, &c. :

In the fame Term it was refolved by the two Chief
Juftices, Chief Baron, and Baron lzhain, upon Conference
betwixt the Lords of the Privy Council and them, that the
King by his Proclamation cannot create any Offence which
was not an Offence before, for then he may alter the Law
of the Land by his Proclamation in a high Point ; for if
he may create an Offence where none is, upon that enfues
Fine and Imprifonment: Alfo the Law of England is di-
vided into three Parts, Common Law, Statute Law, and
Cuftom ; but the King’s Proclamation is none of them:
Alfo Malum aut eft malum in fe, aut probibitum, that
which is againft Common Law is malum in fe, malune pro-
bibitym is fuch an Offence as is prohibited by A& of Par-
liament, and npt by Proclamation. ' ot
e Alfo
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Alfo it was refolved, that the King hath no Prerogative,
but that which the Law of the Land allows him.

But the King for Prevention of Offences may by Pro-
clamation admonifh his Subjells that they keep the Laws,
and do not offend them ; upon Punifhment to be inflicted
by the Law, &c.

Laftly, if the Offence be not punifhable in the Srar-
Chamber, the Prohibition of it by Proclamation cannot
make it punifhable there: And after this Refolution, no
Proclamation impofing Fine and Imprifonment, was aftcr- Note.
wards made, &¢. Luaere antea 2o,

Probibition.

Mich. 8 Jac. 1.

OTE ; it was refolved in the {ame Term, That if 2 No Prok bition
Man be excommunicated by the Ordinary, where he ;l‘)”e%‘hc‘ Wit

ought not to be, as after a general Parden, &, and the n,zato‘?ﬂ;l?x
Defendant being negligent doth not fue a Prohibition, but do.
remains excommunicate by forty Days, and upon Certificate (“;{“?' ’685'
in Chancery, he is taken by the King’s Writ De excommnii- igp, 7;[ ’
nicato capiends s that no Prohibition lies in this Cafe, for That Irob-bi-
that he is taken by the King’s Writ, and no Precedent or 11008 &Y &9
Authority can be found where a Prohibition was granred %L[:raf,mc,;%'
after the Party was taken by the King’s Writ ; for Prohi- 337.
bition lies to prohibit Ecclefiaftical Proceedings, not any'® g‘ﬁd'“} 332
Thing which is done by the King's Writ by Force of the 1,5 "
Common Law; and if a Prohibition be granted, it will 6Mod. 252.
not deliver the Party : Then it was moved, what Remedy C""‘b‘;“él
hath the Party who is fo wrongly excommunicated 2 To A
which it was anfwered, that he hath three Remedies, &r¢.

1. He may have a Writ out of Chancery to abfolve him ;
for as it is held in 14 H. 4. fol. 14. In all Cafes where a
Man is excommunicated by the Bithop againft our Law,
he fhall have a Writ out of the Chancery direfted to the /
Bifhop, commanding him to affoil him: And with this
agrees 7 Fd. 4. 14.

2. When a Man is excommunicated againft the Law of
this Realm, {o that he cannot have a Writ De Cautione

1 a adizit-
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Page [77] admittenda, for then he ought * Parere mandatis Eccle-
' fi€ in forma Furis, id eft, Ecclefiaftici, where in Truth
it is, Fxcommunicatio contra Fus & formam Furis, id
¢ft, communis Furis: But if he {hew his Caule to the
Bifhop, and requeft him to affoil him, for this, that he
was excommunicated after the Offence was pardoned, or
this, that the Caufe doth not appear to be of Ecclefiaflical
Cognizance, and he refufe to affoil him, fo that he is now
difabled to fue any Writ of the King, fo long as he remains
excommunicated, he may have an A&ion fir le Cofé againft
the Ordinary, who hath done him this Wrong, to difablg
him in this Cafe; and with this agrees the L. & Stud.
lih. 2. cap. 32. fol. 119.

5. If the Party be excommunicated for none of thele
Caufes mentioned in the A& of § Eliz. cap. 23. then he
may have this for Plea in the King’s Bench by the fame

A&, and aveid the Penalties inflited by the fame A&t
See 13 Co.y,  Note ; it was refolved by the Court, &c. that where one
$,8cib.  is cited before the Dean of the Archives in Caufe of De-
) famation, for calling the Plaintif Whore, out of the pro-
per Diocefe, f¢il. the Diocefe of Lonson, againft the Sta-
tute of 23 H. 8. and the Plaintiff hath Sentence, and the
Defendant is excommunicated, and fo continues 8o Days:
And upon Certificate into the Chancery, a Writ of Excorz-
municaro capicndo is granted, and after the Defendant is
taken and imprifoned by Force of it, that he fhall not have
a Prohibition upon the Statute 23 H. 8. for no Writ in the
Regifter extends to it, Er fententia, [i quam fulminaveri-
tis, foue dilatione 4 evocetis, and after Sentence is appealed,
a Prohibition lies, as appears by the Regifter; but no
Writ nor Precedent can be fhewn in this Cafe; but there is
a Writ in the Regifter called a Writ De cawutione admit-
tendn, when the Defendant is taken by the King’s Writ
De Excommunicaro capiendo, de parvendo wnaudatis Eccle-
Jiz, and to afloil and deliver the Defendant: But note a
Diverfity, where it appears to the Courr, that the Matter
of the Libel is not within their Jurifdiétions, as of Lay
Fee, or of Lay Contra&, &c. there lies a Prohibition with
Claufe to deliver the Party, for there he cannot find
Caution De pavendo mandatis Feclefie, for this, that
Mandata Feclefie are contra legeir € extra jurifdictio-
wei fuant : But in the Cale at the Bar, although it ap-
pears by the Libel, that the Defendant was of one fuch
Parith in Loizdon, yet inafmuch as the Stat. 25 H. 8. hath
13Co.6, 7. many Exceptions, f¢7/. That the Ordinary requeft the Arch-
bifl.op, &c. 1o examine the Cafe, &e. fo thar the faid De-
famation being the Matter of the Libel, is of Ecclefiafti-
cal Cegnizance, and the Statute hath many Exceprions, fo
' that

[4al
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that it doth not appear to us judicially without Information,
that the Ciration is again{t the Form of the Statute; and
this Information comes too late in this Cafe after the De-
fendant hath perfilted o long in his Contumacy, and is ta-
ken by the King’s Writ and imprifoned.

Al

Admiralty.

T was refolved per totam Curiam, that if one be fued ?r?o??ﬁ;tn,
ot g

in the Admiralty Court for a Thing alledged to be . iviron afe
dono upon the High Sea, within the Jurifdiction of the rer Sentence.
Admiral, and the Defendant plead to ir, and confels the Y;d“_"’“fgpag-
Thing to be done, and after Sentence is given, the Court é;,’“’er o
will be advifed to grant a Prohibition, upon Surmife that it
was done infra.corpus Comitatus, againit their own Con-
feffion, unlefs it can be made to appear to the Court * by Page (18]
any Matter in Writing, or other good Matter, that this was
donc upon the Land, for otherwile every one will ftay until
after Sentence, and then for Vexation only fue out a Prohi- Vide antea 76.
bition 3 for altho’ the Admittance of the Party cannot give
a Jurifdi&ion to the Court where it of Right hath none, for
that it will be an Incroachment upon the Common Law ;
yet when the Court fhall be advifed that it is meerly for
Vexation, and fhall be intended for Delay, if the Prohi-
bitien fhall not be fued forth, till after Sentence ; unlefs
that he can fhew good Matter to the Court to afcertain the
Court that"this is not for Vexation, it fhall not be granted.
And Admonition was given to them which fue forth Pro-
hibitions, that they thould not keep them by long Time in
their Hands, and notwithitanding proceed in the Ecclefiafli-
cal Court, &c. Aund when they perceive that they cannot
prevail, then to caft in their Prohibitons; for if they abufe
that Liberty to the Damage and Vexation of the Party, we
will take fuch Order as in Cafe of a Writ of Privilege, if
the Defendant keep it until the Jurors zre ready, &c. it
ghall not be allowcd. '

Dr.
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Dr. TREVORS Cafe

Hill. 8 Jac. 1.
- Bifbops, Chancellor and Regifier.

Corruption in YN this very Term in the Cafe of Dr. T7evor, who was
Sggccgs,l ékc. Chancellor of a Bifhop in Wales, it was refolved, that
de falficaa the Office of a Chancellor and Regifter, &c. in the Ec-
verf. finem, & clefiaftical Courts, are within the Stat, 5§ F4. 6. cap. 16. the
!""Cl‘i.‘hm de Words of which Statute are, Any Office, &c. which fhall in
ap. 1‘4_‘:“;*;; any Ways touch or concern the Adminiftration or Execution
13Co24,&c.ib.of Fuftice ; and the Words are frongly penned againft
Corruption of Officers, for they are, Which fpall in any

wife touch or concern the Adminiftration, &c. And the

Preamble, Aud for Avoiding of Corruption which may

bereafter happers to be in the Officers and Miniflers of

thofe Courts, Placcs, and Rooms, wherein there is requifite

to be bad the true Adminifiration of Fuflice in Services

of Truft : And to the Lintent, that Perfons worthy and meet

to be advanced to the Place where Fuftice is to be mi-

atiftred, in any Service of Truft to be executed, fhould be

preferred to the fame, and none other. Which A& being

made for Avoiding of Corruption in Officers, {&c. And for

the Advancement of Perfons more worthy and fufficient

for to exccute the faid Offices, by which Juftice and

Right fhall be alfo advanced, fhall be expounded moft
beneficially to fupprefs Corruption. And inafmuch as the

Law allows Ecclefiaftical Courts to proceed in Cafe of Blaf-

phemy, Herefy, Schilm, Incontinence, &¢. and the Loy-

alty of Matrimonies, of Divorce, of the Right of Tithes,

Probate of Wills, granting of Adminiftrations, £&5¢c. And that

from thefe Proceedings depend not only the Salvation of

Souls, but alfo the Legitimation of Iflues, &c. And that

no Debt or Duty can be recovered by Executors or Admi-

niftrators, without the Probate of Teftaments or Letters

of Adminiftration, and other Things of great Confequence ;

it is moft Reafon that fuch Officers, which concern the
Adminiftration and Execution of Juftice in thefe Points,

which concern the Salvation of Souls, and the other Mat-

ters aforefaid, fhall be within this Statute, then Officers

which concern the Adminiftration or Execution of Juitice

in
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in ‘Tempora} Matterss for this, that Corruption of Officers
in the {aid Spiritual and Ecclefiaftical Caufes is more dan-
gerous than the Officers in T'emporal Caufes 5 for the Tem-
poral Judge commits the Party conviét to the Gaoler, * but Page [y9]
the Spiritual Judge commits the Perfon excommunicate to 7\{& Dived,
the Divel. Alfo thofe Officers do not only touch and con- é;jng‘éf":hc
cern the Adminiftration of Juftice, &¢. but alfo are Services -pi icual
of great Truft, for this, that the principal End of their Cousts.
Proceedings is gro fulute animaruiy, &c. and there is no
Exception or Provifo in the Statute for them.~---Ergo

It wvas refolved that fuch Offices were within the Pur-

view of the faid Statute.

Admiralty.

Hill. 8 Jacobi Regis.
T is to be underftood, that the Jurifdi¢tion of the Ad- Antes 73.

miralty is more ancient than Mr. Zambert in his Jurif: Sev 4 Init. 134,
di&ion of Court doth affirm, for there is held an Opinion in “ “; 147.
thefe Words concerning the Admiraley; I think that the See $peim,
Decifion of marine Caufes was not put out of the King’s Glofs veiba
Houfe, and committed over to the Charge of the Admiral, Adaural.
until the Time of E4. 3. whereunto 1 am led, partly by the
Confideration of the Time of his Reign, which was much
occupied in Affairs beyond the Seas, and by Reafon of his
Wars with France, and of the Intercourfe and Trade of
Merchandize, which then flourifhed ; and partly, for that I
find no Mention of the Admiralty before the Reign of R. 2.
who going about by a Statute made the thirteenth Year of
his Reign, to reftrain the Authority of that Court which
had exceeded her known Limits, doth take Order, that it
fhould meddie no more than it was wont to do in the Time
of his Grandfather Edze. 5. thereby reducing its Authority,
as 1 think, to the firft Original (Foc ille): But without
Queftion the Jurifdi¢tion of the Admiralty is more ancient
than the Reign of the faid King Edw. 5. For where it
is faid, that there is found no Mention of it before the
Time of F4.3. 1 find a notable Book in the Time of
Edw. 1. Title Avowry 192. which proves the Jurifdi&tion
of the Admiralty more ancient than Mr. Zamlerr fuppo-
feth: The Cafe was; Owe brought o Replevin of bis Ship 4 v2. 140.
taken on the Coaft of Scarborough, wpon rke Sea, and

car-
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carried into the County of Norfolk, and there detained :
The Plaint of taking in the Coaft of Scarborough, which
s 10 Town nor Place certain by which the Pais may be
taken, for the Coaft contains four Leagues. And alfo of a
Thing done at Sea, this Court cannot have Cognizances,
for this Judgment is given to Mariners. Zeresford who
gave the Rule in the Cafe: The King Wills that the
Peace be kept as well upon the Sea as upon the Land: And
we find that you come by due Procefs, and we fee nothing
why you ought not to anfwer, upon which Bouk I obferve
five Things. ,

1. That of Things done upon the Sea, certzin Fudgment
is given to Mariners, id eft, to Admirals, as fball appear,
and that doth not belong ro the Court of the King, for this,
that no Pais may be taken there: Aind for this, that of o
Thing in any Town or Place «where the Pais or Fury may
conizey there the Admiral bath not Furifiittion.

2. This proves diveltly, that then the Admiral hath Fu-
rifdittion to adjudge Things done wupon the Sea, frowe
awhence no Pals may conte 5 and this did nor bLegin then :
Bur wirhour Lueftion, fo long as there bath been Trade
and Traffick (which 15 the Life of every Ifland) there was
Marine Furifdittion to rvedrefs Depredations, Piracies,
Murders, and cthers Offences * npon the Sea 5 and to deter-
aine all Contralts made there: Aud this doth appear by the

faid Beresford Chief Fuftice (who freaks in the Viice of all

the Court) awhere ke fuys, that the King <willeth that the
Peace be as well kept upon the Sea as upon the Land 5 and
it is not poffible thar Peace fbould be kept withour Furif
dittion of Fuftice.

3. The third Thing to be obferved is, That if Part
of the Marter be done upon the Sea, and Part in a
County, that the Cominon Law fball have all the Furif
diltion.

4. The Sea within the Furifdiftion of the Adimiral is
deferibed to be out of every County, for if the Sea be «witkin
any County, then Pais wey come from thence, and the Ad-
miral bath Farifdition where the Comuron Law caiiog
give Remedy.

s. If @ Thing be done upon the Sea, Hors del County,
the Party wmay plead it ro the Furifdiltion of the Court:
And all thefe Points are diretly, wirbour any Strain, col-
lefted out of the faid Book.

And it is to wit, that in ancient Time the Juri{di&ion
of the Admiral was called Alaritine Auglie, and fome-
times Alarina Anglie, and fo the Pocabuluim artis was made
of an Adje&ive, as the Office of Chamberlainfhip of Englaid

was
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was granted to the E. of Oxford of ancient Time, Per no-

men Camcrarvie Ayglie, {o that Maritina Anglie, and fince
Marina Arglie, fignifies the Admiralfhip, or Marinfhip of
England : for Marinus, id eft quod Sorden@, that is, of

the Sea, and duraovid; xCr, is the Admiral or General of

the Flect; and Almarab, by Corruption Adiniral, fignifies

the Governor or Captain of the Navy 5 and fo Archiguber-

nus figoifies the Admiral or chief Governor of the Captains

of the Navy, chief Captain of Mariners, Admiral of the
Fleet, Admiral of the Ships, §c. funr [yrnonyma: And in
antient Time, fometimes one was Admiral of all FEngland,

and fometimes the Office was divided : And for this Ex vide Spelman
- Rorulo Patentinm de An. 6 H. 3. de Maritina Cuftodienda, ur anw.
the Letters Patent are; Dominus Rex commific Galfrido

de Lacy Maritinam Anglie cuftodiendam quamdin Dowmi-

nus Rex placuerit, with Commandment of that Attendance,

ad fidewn, commodum, & bonorem Domini Regis. Tcfte a-

pud Lond. 29 Angufii. :

“Ex Rotulo Patentinm Anno 9 H, 3. Rex cmnibus de Co-
Stera maris Novf. & Suff. falutem. Scisris quod conceffiinus
Ricardo Agnillum Marinan Guardiame Norf. & Suf. cum
omnibus pertinentiis, [¢il. Erewel, Oreford, Dunmervie,
Gerem. & Lenn cuftodiendam quandin nobis placuerit, €5
ideo vobis mandamus, qued e tn omnibus, que ad diflam
Marinam pertinent, intendentes fitis & refpondentes. Tefte,
&c. apud Weft. 3. Oftob. And Goffrey Lacy was called Ad-
miral of England.

Charta 15 H.5.28. Funii, Petrus de Rivall babet ad
totam vitam fuame Cuftodiam omnivm Portuum € totius
Coftere Marine Auglie cum omnibus libertatibus £ liberis
confretudinibus predilt Portuume & Coftlere Maris perti-
nentibus, &c. 2 pars Patent. 25 Ed. in 14 Clavf. in Dorfo
in 18 William Leybourne Capitaneus Marinariorunr.

At this Time there were two Admirals ; the one had-
the Government of all the Fleet from the Mouth of 7 hames
verfus Boream, the other from the Mouth of T hames ver- -
Jus occidentem. 1. Pars Patent. 25 Fd. 1. 25. Martii in 9.
Fobannes Borerort Cuftos Regis portvum Maritinorum wer-
Jus parres boreales. 1. Pars Patenrium, 10 Ed, 2. 8 Dec.
Nicolaus Kirril conflituirur Admirallus del Fleete, fiil. om-
niune Nawium ob orve aque T hamifis verfus partes occiden-
tales, 18 Aug. Et ibid. Tho. de Drayton Admirallus ab ore
agque T hawmifis verfus partes Boreales.

And fo in the Time of R. 2. H.4. H 5. H. 6. durirg
whofe Reigns there was likewife unus, gui fuir Admiratlus
Anglie, : : ‘

* 8 Ed. 2 Coron. 599. Where a Man may fee that which Page [31]
was done of one Part, and the other of the Water, 5¢. in

that
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that Place the County may have Cogrizance, and it may
be tried by a Jury ; which proves alfo, that that which may
be tried by the Common Law, doth not belong to the Ad-
miral’s JurifdiGion: And Stazsford’s Pleas of the Crowny
lib. 1. fol. 51. citing this Book, fays thus, viz. So this

" proves that by the Common Law before the Statute, &¢.

Creations of
Brronets, &c.
2 Salk. 509,

$10.
2 Init. 668.

8ee 10Co0 37.b
&c. ibid.
Parhament
Cales 9.

Mote.

the Admiral Thall not have Jurifdition, unlefs upon the
high Sea, which proves that the Admiral by the Common
Law hath Jurifdiction upon the high Sea, Ex quo fequitur,
that his Jurifdi¢tion was by the Common Law, and then
it is o ancient, that the Commencement cannot be known 3
fo that I do conclude, that his Authority did not begin in
the Reign of E4. 5. as Monfieur Lanbert, upon uncertain
Conje&ures fuppofeth : For if the JurifdiCtion hath then

began and been inftituted, it would have appeared upom
Record.

Honours and Dagnitics.
Pafch. ¢ Jac. 1.

T was refolved by the two Chief Juftices, the Chief Bas

ron, the Attorney and Solicitor, that the King may e-

- reét any Name of Dignity, which was not before, and for

that Reafon the King may create a Diguity, by Name of
Baronet, and create one to te a Baronct, to him and his
Heirs Males of his Body iffluing.

It was refolved, That if he does not create him of fome
Place, he fhall not have.an Eftate-Tail, but Fee-fimple
conditional, which fhall be forfeited for Felony; but if he
create him Baronet of a Place, then he fhall have an Eftate-
Tail, within the Statute of Weft. 1. De Douis cond. and
the King may grant to him, and the Heirs Males of his
Body, Precedency before Knights Baronets, Knights of the
Bath, and Knights Batchelors, and alfo may grant Prece-
dency to their Wives, Sons and Daughters, &¢. And that
he cannot create any Dignity above the Digniry of a Ba-
ronet, and under the Dignity of a Baron: And that the
Creation of his Dignity of a Baronet fhall not difcharge
the Heir to be in Guard, as if the Heir be made a Knighr,

for
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for he is not made Knight by this, for the Dignity of &
Knight is not defcendible.

No Acceffary in Treafon, Petit Larce-
ny, and Trefpafs.

Pafch. 9 Jac. 1.

Ote, That in Trefpafs and Treafon, the higheft and \cceffaries
the loweft Offence, there are not any Acceflaries, but tIait. 57. 2.
all are Principals : But in Cafe of Felony, above the Sum of
12 4. there, and in Cafe of Death,&¢. there may be Accef~
fories, as well tefore as after; in cafe of Petit Larceny
there cannot be any Acceflory for the Smallnels of the Fe-
lony ; then the Cafe is, Thar A. counterfeits the Great
Seal of England, and B. knowing that be did counterfeit it,
receives him, and abets and comforts bime : 1If B. in this
Cafe was guilty of the Treafon, is the Queftion. And it
feems he is not, for altbough that 4. by the Counterfeiting
be a Traitor, the Accepting and Comforting of him cannot
make him an Acceflory, for that in Cafe of High Treafon
there can be no Acceflory, and a Principal he cannot be,
for this, * that at the Time of the Counterfeiting he did Page 821
not know of it 5 but if one, before the A& done, procure
one to counterfeit the Great Seal, there it is High Trea-
fon; for in the Law he himfelf counterfeits the Great Sezl :
And in the Indiétm.he may be charged with the Fa&, vz,
the Counterfeiting ; but {o is not he who receives after the
Falt, for he cannot be charged with the Fa&t: And in Cafe
of Trefpafs, he who gives Confent and Aid to the Trefpafs, See Rep. Q. A,
is a Principal in the Trefpafs ; and this, as to me it ap-25,26.
pears, is very apparent in Reafon, and agrees with our >3k 413,
Bocks, as 19 H. 6. 47. &, he who is confenting and aiding 33 4k
to the Making of falfe Money, commits High Treafon, for
he is Particeps Criminis before the Fa&t done 5 but it is
held in Conyer’s Cafe, Mick. 15 & 14 El. Dyer 296. that
in the fame Cafe, if one after the A&t done know of the
Making of falfe Money, and receive the Party, this is not
Treafon, but Mifprifion of Treafon, for not making Difco-
very, and with this accords 3 H. 7. 10. that it is not Trea-
fon, which Diverfity Stamford’s Pleas of the Crown, foé %1
at
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hath not well obferved. Pide Lyer 298. Vide le Stat. 27
Zl. which made him who received a Jefuit a Felon, fof
by the Judgment of the Parliament the Receipt of a Je-
fuir, although he be a Traitor, is not Treafon 5 for the
Stat. mzkes the Returning of a Jefuit Treafon, of which he
who receives him cannot be indiéted 5 but it is Mifprifion
for any who receives him, and doth not difcover, according
to the Refolution of Cosyer's Cale.

Sir Wirniay CHANCEYS C@’e.

Pafch. ¢ Jac. 1.

Pigh Com- N this very Term Sir Wm. Chancey having the Privilege
m flin. A of this Court, and being Prifoner in the Fleer, was brought
g;:_~g”‘$5' to the Bar by Heleas Corpus ty the Guardian de Fleere,
Sec 4 Inft. 334 Who rerurned, that the faid Sir Iiiligm was commitied 10
Wm.Thickne'sthe Fleer by force of a Warrant from the High Commif-
Cafe. fioners in Ecclefiaftical Coufes : The Tenor of which War-

. 24, 36, .
Poit. B4 rant follows in thefe Words:

104, 129,
Return. 7‘]770]& are to will and re?zzire you in bis Majcfly’s Neme;
by Virtue of his High Comiffion for Caufes FEeclefia-

flical, under the grezr Seal of England, to us and other di-
‘relted, by force of a Statute in fuck Cafe provided, that
berewithall you take and receive into your Cuftody the Body
of Sir Wm. Chancey, Knt. wlowm «we will that you keep and
detain under Cuftody, wuril further Order flzll Letaken for
bis Enlargeient, letiiig you kuow, that the Caufe of bis
Comnitinent 1s, for thar berag at the Suir of Lis Lady con-
veured before bis Highnefs Commifficncis Ecciclioflical, for -
Aduliery, Adultery, and jsr expelirng ber from his Cowmpary, and Co-
balitaticns <with ciotlher viran, switiout allowizg ber o7y
comperent Maintenance, and by bis own Coafcffion convicted
theveof, Fe was rierenpon by Order of Court enjoyiicd 1o
allow bis Wife a comperent Maintenauce, according ro Lis
Ability, and to perforin fuch Subwniffion and otler Order
Jor Fis Aduleery, as by Law fbould be enicyned Fim. I77)ich
Pago [85] exprefly be rifned * to do, in Conrempr of bis Majefty's faid
33 Authority, 10 ws in that belalf committed. Given ai Lon-

don 19 Martl 1611, fubferibed,

London.
Henry Montague,? (T

? 4 Thomas Morton,
George Overall, S (Zachary Pasfield. _
2 Ana
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And it was moved by Nickolas Serjeant of Counfel with 44q1c.,
Sir Willigm, that this Return was infufficient, for two3 Intt. i3z,
Caufes. The one for this, that Adultery ought to be pu- 333,355,
nifhed by the Ordinary, and is not fuch enormous Offence%ﬁ_f A
that it fhall be punifhed by the High Commiffioners, upon
which the Offender cannot have his Appeal, or other Re-
medy 5 and clearly the Wife fhall not fue there for Alimo-
ny 5 Quod fuit conceffum per Coke, Warberton and Fofter,
but #almfley doubted of Adultery 5 for it feemed to him,
that this was an Offence enormous.- 2. That by Force of
the A& 1 El the High Commiffioners cannot imprifon the
faid Sit Williame for Adultery, nor for denying Alimony to
his Wife (if that was within their Jurifdiftion.) And altho’
that the Words of the Letters Patent give them Power to
imprifon the Party, yet if the A& doth not warrant it,
they cannot imprifon him. And Doderigge, Serjeant to
the King, of Council on the other Side, did not defend the
Imprifonment to be lawful 5 and it was clearly agreed by
Coke, Walmfley, Warberton and Fofter, that the Commit-
fioners had not Power to imprifon him in this Cafe : And
Walmfley faid, that although they have ufed by 20 Years
to imprifon in fuch Cafe, without Exception taken, yet
when it came before them judicially, they ought to judge
according to Law: And upon this Sir Wz Chancey was
bailed : Alfo it was refolved Per zoram Curiam, that when
upon the Return it doth appear, that the Imprifonment is
not lawful, the Court may difcharge him of Imprifonment;
but in this Cafe, the Court thought fit rather to bail him,
until the next Term, and in the mean Time to attend upon
the Archbifhop, and to do that which of Right and Reafon
they ought to do. Alfo it was refolved that the Return was
infufficient in Form, viz.

1. It is not fhewed when the Adultery was commit-
ted. ’ ’

2. He was enjoined to allow his Wife a competent Main-
tenance, without any Certainty ; and to perform fuch Sub-
miffion and other Order for his Adultery, as by the Law he
fhall be enjoyned, and it is all iz futuro, and uncertain what
Otrder they will take, and yet for the Refufal they impri-
fon him : Alfo they make their Warrant by Force of 2 Com-
miffion to them and others dire€ted, and do not fay, or to
any four of them, fo that it may appear to the Court that
they who made the Warrant had Power by the Commif-
fion 5 alfo it is faid in the Warrant, that he was fummoned
by the Order of the Court. Pide in my Treatife at large
the Reafons and Caufes for which the Commiflioners (unlefs 4 Ingt. 152,
that it be in fpecial Cafes) may not fue and imprifon. Zide 333, &

K
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EMmepriNcHAMS Cafe. Part XIIL

Pafeh. 32 EL Rot. 1209. Ed. Thickneffe was imprifoned by
+ Iof 534, thér High Commiffioners, and upon Habeas Corpus dcliver-

ed by the Juftices of the Commeon Pleas.

Page [84] *EMPRINGHAMS Cafe.

Pafch. 9 Jac. 1.

v . ¥ N this very Term a Cafe was moved in the Star-Cham-
itd\mg?ﬁ;?bﬂ' 1 ber, upor}: a Bill exhibited by the Attorney General a-
Bec 73, 79, 80- gainft Roberr Empringham, Vice-Admiral in the County of

York, Marmad. Kettlewell, one of the Marfhals of the Ad-
miralty, and 7 homas Harrifon, one of the Informers of the
Court of Admiralty in the faid County, and they were
charged with Oppreffion and Extortion, that they had fin'd
and imprifoned divers of the King’s Subjeéts in the County
of York, which no Judge of the Admiralty can juftify ; for
that the Court is not 2 Court of Record, but the Proceed-
ings there are according to the Civil Law, and upon their
Sentence, Appeal and no Writ of Error lieth : Alfo the faid
Empringham hath caufed divers to be cited to appear be-
fore him for Things done in the Body of the County; as
for not repairing of the Banks of a River, which is within
the Body of a County : "Alfo for cutting of T'rees upon his
own Soil, and fuch like, which were determinable by the
Common Law; and not before the Admiral, for his Au-
thority is limited to the High Sea, and is out of any Coun-
ty : And for thefe and other Oppreflions and Extortions they
were by Sentence of the Court of Star-Chamber, fined,
and imprifoned, and an Award, that Reftitution fhould be
made, &,

Hig



ParT XI1.

High Commz'/]im.

Trin. 9 Jac. 1.

A fEmorandum, that upon Thurffay before the Term of Prohibitions.
Holy Trinity, all the Juftices of England were by the 23“‘23 55,55
Command of the King affembled in the Council-chamber ,3'(;;',’8’ 5.8c.
at Whireball, where was alfo Abbot, Archbifhop of Can-17,18,41,42,
zerbury, and with him two Bifhops and divers Civilians, 7
where the Archbifhop did complain of Prohibitions to the
High Commiflioners out of the Common Pleas, and the De-
livery of Perfons committed by them by Habeas Corpus, Antea 32,
and principally of Sir Win. Chancey ; where 1 defended our
Proceedings, according to the Treatife which I made of it,
and which I delivered before the High Commiffioners :
And after great Difputation betwixt the Archbifhop and
me, at the laft the Archbifhop faid, that he had-a Point
not yet touched upon in my Treatife, which would give
Satistation to the Lords, and to us alfo without Queftion,
upon which he would rely ; and that was the Claufe of Re-
ftitution and Annexation, f¢il, And thar all fuch Furifditt-
ons, Privileges, Superiorities and Prebemingncies Spiritu-
al and Ecclefiaftical, as by any Spiritual Power or Autho-
vity bath beretofore, or hereafter lawfully may be exercifed
or ufed, for the Vifitation of the Ecclefiaftical State and
Perfons, and for Reformation, Order and Corretlion of the
Jame, and of all Errors, Herefles, Schifins, &c. [bail for e-
ver by Authority of this prefent Parliament, be united and
annexed to the imperial Crown of this Realm: And it was
faid, that the Kings H.8. and E4. 6. gave Power by their
Commiffions under the Great Seal to divers to impofe
Muléls, &ec. in Spiritual and Ecclefiaftical Caufes, &5c. and
upon this he concludes, that inafmuch as this had been
ufed before 1 EL this is given to the Queen Eliz. and her
Succeflors: Alfo inafmuch as by the Statute of 2 H. 4. and Antea 37.
2 H. 7. the Jurifdi@ion * Ecclefiaftical may fine. and im- Pge [85]
prifon in certain particular Caufes Ecclefiaflical, for this
Caufe Juri{di€tion to fine and Imprifon in all Ecclefiaftical
Caulfes is given to the King : And this he faid he uttered
to the Intent that this may be anfwered ; to which I for a
Time gave this anfwer, That it was good for the Weal
K 2 Pub-
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Publick, that the Judges of the Common Law fhould inter-

ret the Statutés,and Aéts of Parliament within this Realm;
and that if fuch Interpretation ought to be made, what he
urged, was. abfurd-and againt Law and: Reafon for divers
Caufes. ; '

t. For that if fuch Word (lawfully) were omitted, that yet
this A&, as appears by the Title and Preamble, being an
A& of Reflitution, ought to be intended of lawful Jurif-
ditions, Privileges, €c. ' o

2. Thefe Words,” Heretofore bath, or kereafter lawfully
way be exercifed, €c, This Word lawfully extends as well
to Times paft, as to Times future: And all this was af~
firmed by all the Juftices. , '

3. It was faid by me, That before the Statute of 1 Eliz.
no Ecclefiaftical Judge may impole a Fine or Imprifon for
“-any Ectlefiattical or Spiritual Offence, unlefs there be Au-
thority by Act of Parliament: And this was {o affirmed by
all the Juftices, that although in fome Cafes they may fine
and imprifon, therefore to fay, that by this Claufe in all
Cafes they may fine and imprifon, was fo manifefl, that it
was not worthy any Anfwer: But now I have feen the
Commiffion made to Cromwell the King’s Vice-gerent, and
- other Commiflions to others by his Appointments, for this,
that he was imployed in the Affairs of the Kingdom, in
which Commiffion are thefe Words. Zide #y Book of Pre-
cedents, the Commiffton at large.

And afterwards in this very Term the Privy Counfelfent
for the Juftices of the Common Pleas only, and there the
Reafons and Caufes of the faid Refolution were largely
debated ; and Oppofition was made as much as might be by
Fgerron Lord Chancellor; but the Juflices of Common
Pleas remained conftant in their former Opinion ; and af-
terwards the Counfel fent for the Chief Juftice of the King’s
Bench, Juftice Williams, Jultice Croke, Tanficld Chief Ba-
ron, Suig, Althaiz and Bromlcy, who were not acquainted
with the Reafons and Caufes of the {aid Rule of the Com-
mon Pleas ; nor did they know for what Caufe they came
before the Counfel 5 and hearing the Lord Chancellor af-
firm, That the High Commiffioners have always by Act of
1 Eliz. impofed Fine and Imprifonment for exorbitant
Crimes (without any Conference with us) were of a fuddain
Opinion with us, without any ‘Conference amongft them-
felves, and without hearing of the Matter debated : And
after at another Day this very Term, the faid Judges of
the King’s Bench, Barons of the Exchequer, and Juftice
Fenner and Yelvertonz, who were omitted before, and We
the Juftices of the Common Pleas were all commanded to
attend the Privy Countel; and when we all were affembled,

We
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Parr XIL High Compmiffion.
We.of the Common Pleas were.commanded to retire, for
-that, as the Lord Treafurer faid, we had contefted with
the King, and inour Abfence the King and the Prince fac
with the Counfel, and then the Juftices of the X.’s Bench,
and Barons of the Excheq. were (queftioned) fericrim with
the Counfel : And the King demanded their Opinions in
certain Points concerning the High Commiifion, with which
they were not acquainted before, which were not related to
us. In all which as appears after, they were not unanimouily
agreed ; and after two Hours and a Half, We the Juftices 6f
the Bench, Coke, Walmfley, Warberton and Fifler, were
commanded to come before the King, the Prince, and the
Counfel, where the King declared, That by the Advice of
his Counfel, and by the Advice of the Juftices of the King’s
Bench,. and Barons, he will reform the High Commiffion
in divers Points, *and reduce it to certain Spiritual Caufes, Pyge [36]
the which after he will have to be obeyed in.all Points: And '
the Lord Treafurer faid, that the Principal Feather was’
pluckt from the High Commiflioriers, and- nothing but
Stumps remaining ; and that they fhould not intermeddle
with Matter of Importance, but of Petit Crimes ; and this
Word (Errors) being general, fhall be explained, and no
Gbligations fhall be taken of the Parties, as before abfurd-
ly and unjuftly (as he f2id) had been taken, and divers other
Things were reformed, as he faid 5 but he did not declare
them in particular.

To which it was faid by me to the King, that it was
grievous to us his Juflices of the Bench, to be fo fevered
from our Brethren, the Juftices and Barons, but more grie-
vous that they differed from us in Opinion, without hear-
ing one another ; and efpecially forafmuch as we have pro-
ceeded in the Cafe of Sir Wil Chancey, and other Cafes
‘concerning the Power of the High Commiffioners in im- Antea 82.
pofing of Fines and Imprifonment judicially in open Court,
upon Argument at the Bar and the Bench, where it was
refolved by us, that the High Commiffioners cannot fine and
imprifon, but in certain Cafes; and the judicial Courfe
ought to be judicially reverfed : But I faid to the King,
that when We the Juftices of Common Pleas fee the Com-
miffion newly reformed, we will, as to that which is of
Right, feek to fatisty the King’s Expetation 5 and {o we
departed without any Demand of our Opinions.

K 3 STOC;\ﬂ



ParT XIL

STockDALESs Cafe

Trin. 9 Jacobi Regis.
I the Court of Wards.

King’s Grant HE King by his Letters Patent, dated 9 4pril the
void for In- ninth Year of his Reign, granted, afligned and fet over
Cemaingy. o, tO William Stockdale, in thefe Words :

s Co. 1. 4 Co.  Such and fo many of the Debts, Duties, Arrearages, and

66. 7 Co.vy. Sums of Money, being of Record in our Court of Exchequer,

8 Co.a5.35.  Court of Wards and Liveries, Court of the Dutchy of Lan-

o G catter, or within any other Court or Courts within this our

6s.b. 112.b.  Realiz of England, or being of Record in any of our faid

ulo i Courts, &c. in any Year, of feveral Years frone the laft Year
of the Reign of H. 8. until the Thirteenth Year of our late
Dear Sifter, as fpall amount to the Sum of a Thoufand
Pound, to bave, take, levy, recover and enjoy the faid
Debrs, Duties, Arrearages, and Sums of Money amounting
wnto the Sum of a Thoufund Pound, before, in and by thefe
Prefents given and granted to the fuid William Stockdale,
bis Executors, Admniftrators and Affigns.

Avnd in this Cafe divers Points were refolved.

1. That the faid Grant of the King is void for the Incer-
tainty, for by the Grant no Debt in certain may pafs, and
if it cannot pafs by the Grant at the Beginning, it fhall ne-
ver pafs, as this Cafe is: As if the King hath a Hundred
Acres of Land in 2. and he grant to a Man 20 Acres of
the Land in 2. without any defcribing of them by the
Rent, or Occupation, or Name, &¢. this Grant is void 5 and
in the Cafe of the King the Patentee fhall not have his
Elettion, as he fhall in the Cafe of a common Perfon ; but

. in cafe of the King, if the 20 Acres are defcribed, or by
Psge [89] Abuttals, or * by Name certain in the Particylar, this is
good Demonfiration which 20 Acres fhall pafs.

2. Where the Patentee claims by Force of this Word
Arrearagia, to have Arrearages of Rents, Reliefs,and mean
Rates of Lands, €5¢. in the Court of Wards, &c.

It was refolved clearly, that he fhall not have them, if
the Patent had not gone further ; for inafmuch as this Word

Aw-



Part XIIL Manflanghter.

Arrearages is coupled with thefe Words, Debts, Duties, and
with thefe Words fubfequent (Sums of Money) it fhall be
intended of Arrearages of Things perfonal, and not of Things
real; as of Arrearages. of Account of Monies delivered in
Preft, &c.

But the Provifo in the End of the Patent, fti/. Provided
always, that the faid Wiliam Stockdale fhall take no Benefit
by any Means of Arrearages of ary Rents, Reliefs, Tenths,
ar annual Payments whatfoever, until Sir Parrick Murrey
and others be fatisfied and paid the Sum of 10000/ &c.
hath well explained what Arrearages the King intended,
viz. of Rents, &¢. and fo to confirue Part of the Patent by
the other 5 but clearly mean Rates, (Rents) are not within
the {aid Words, for they are the Profits of Demelne Land.

Manflangbter.
Trin. 9 Jacobi Regis.

DIvers Men playing at Bowls at Grear Marlw in the Vide Keeling’s
County of Kent, two of them fell out, and quarrelied &CPC’”S’M
the one with another, and the third Man who had not any gﬁi‘;gﬁf‘ e
Quarrel, in Revenge of his Friend, firuck the other with a 1 Hawk. c. 30,
Bowl, of which Blow he died ; this was held Manflaugh- Per totum.
ter, for this, that it happen’d upon a fudden Motion in

Revenge of his Friend.

In the very fame Term a fpecial Verdi@, being divers
Years pait found in the County of Hergford, the Efe& of
which s That two Boys combating together, the one of them
was feratched in the Face, and his Nofe wvoided & great
KQuantity of Blood, and fo be run three Ruarters of a Mile
t0 his Father, who feeing bis Son fo abufed, and the Blood run
Jrom him, and bis Cloaths and Face all bloody, be took in bis
Hand a Cudgell, and went three Quarters of a Mile to the
Place wwhere the other Boy was, and firuck bim upon the
Head, upon which be died. And this was held bur Man-
flaughter, for the Ire and Paffion of the Father was continu-
ed, and there was no Time that the Law can determine that
it was fo fettled, that it fhall be adjudged in Law Malice
prepenfe ; and this Cale was moved ad wenfum, &Se.

K4 * High
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Part XIL

* High C’ommz’j]lam

Mic. 9 Jacobi Regis.

Einoranduin, That upon Thurfdsy in this Term, a

High Commiffion in Caufes Ecclefiaftical was pub-
lifhed in the great Chamber of the Archbithop at Zzm-
betk, in which I with the Chief Juftice, Chief Baron, Juftice
Williams, Juftice Crook, Baron Altham, and Baron Bromley,
were named Commiffioners, amongft all the Lords of the
Council, divers Bifhops, Attorney and Solicitor, and divers
Deans and Do&lors of the Canon and Civil Laws ; and 1
was commanded to fit by Force of the faid Commiffion,
which T refufed for thefe Caufes:

1. For this, that [, nor any of my Brethren of the Com-
mon Pleas were acquainted with the Commiffion, but the
Judges of the King's Bench were.

2. That T did not know what was contained in the new
Coramiffion, and no Judge can execute any Commiffion
with a good Confcience without Knowledge ;5 and that al-
ways the Gravity of the Judges hath been to know their
Commiffion, for Tantum (ibi et permiffum, quantum com-
uziffumz : And if the Commiffion be againft Law, they
ought not to fit by Virtue of it.

3. That there was not any Neceflity that I fhould fit,
who underftood nothing of it, fo long as the other Judges
were there, the Advice of whom had been had in this new
Commiflion.

4. That I have endeavoured to inform my felf of it, and
have fent to the Rolis to have a Copy of it, but it was not
enrolled.

5. None can fit by Force of any Commiffion, until he
hath took the Oath of Supremacy, according to the Statute
of 1 Eliz. And for this, if they will read the Commiffion fo
that we my hear it, and have a Copy to advife upon it,
then 1 will either fit or thew Caufe to the contrary. But
the Lord Treafurer would for divers Reafons perfuade me
to fit, which I utterly denied.

And



Part XIL High Comimiffion.

And to this the Chief Juftice, Chicf Baron, and fome
other of the Judges feemed to incline, upon which the
Lord Treafurer conferred in private with the Archbithop
Bancroft, who faid to him, that he had.appointed divers
Caufes of Herely, Inceft, and enornzous Crimes to be heard
upon this Day, and for that he would proceed 5 but at laft
he was content that the Commiffion fhould be folemnly
read, and {o it was, which contained three great Skins of
Parchment, and contained divers Points againft the Laws
and Statutes of England : And when this was read, all the
Judges rejoiced that they did not fit by Force of it: And
- then the Lords of the Council, viz. The Archbifhop, the
Lord Treafurer, the Lord Privy Seal, the Lord Admiral,
the Lord Chamberlain, the Earl of Shrewsbury, the Earl of
Worcefter, with the Bifhops, took the Oath of Supremacy
and Allegiance, and then we as Commiffioners were required
to take the Oath, which I refufed until I had confidered of
it: But as the Subjeét of the King, I and the other Judges
alfo took the Oaths of Supremacy and Allegiance.

Then the Lord Archbifhop made an Oration in Com-
mendation of the Care and Providence of the King for the
Peace and Quiet of the Church; allo he commended the
Commiffioners, alfo the Neceflity of the Commifiion to
proceed fummarily in thefe Days, wherein Sins of a de-
teftable Nature, and Faétions, and Schifms did abound, and
protefted to proceed fincerely by * Force of it, and then he Page [89]
caufed to be called a moft blafphemous Heretick, and after Herefy.
him another, who was brought thither by his Appointment, féc‘j;?geg‘};”
to thew to the Lords and the Auditory the Neceflity of '
that Commiffion.

And after, the Archbifhop came to the Chief Juftice and
to me, and promifed us, that we fhould have a Copy of the
Commiflion, and then I fhould obferve the Diverfity be-
tween the old Commiffion and this ; and all the Time that
the long Commiffion was in reading, the Qath in taking,
and the Oration made, I flood and would not fit, as I was
requefted by the Archbifhop and the Lords, and fo by my
Example did all the Reft of the Juftices.

And the Archbifhop faid, that the King had command-
cd him to fit by Virtue of this new Commiffion, in fome
open Place, and at certain Days: And for that Caufe he
appointed the Great Chamber at Lambet) in Winter, and
the Hzll in the Summer; and every Zhurfdzy in the
Term-Time, at two of the Clock in the Afternoon, and in
the Forenoon, he would have a Sermon for the better in-
forming of the Commiflioners of their Duty, in the truc

and fincere Execution of their Duties. - o
Fiping
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ParT XIL

Fifbing in the Riwer Thames.

Mich. 9 Jacobi Regis.

N this fame Term the Iflue in an Information upon the

Statute of 2 H.6. 15. was tried at the Bar, and upon
the Evidence upon the Words of the faid A&, which are,
that every Perfon which fetteth or faftneth in the River
of Thames any Nets or Engines called Trincks, or any
Manner of Nets, to any Pofts, Boats, Anchors, or the like
Thing, to ftand continnally Day and Night, forfeits to the
King a Hundred Shillings for every Time, &r¢. and the
Defendants having fet and fafined Nets called Trincks,
in the River of Thames, &c. to Boats Day and Night,
for {o long Time as the Tide did ferve, and did nor fuy
continually.

The Queftion was, If this was within the Statute. And

. it was clearly refolved, that it was within the Statute ;

for the Nets called Trincks, carnot ftand but for fo long as
the Tide ferves: And for this, the Word Comtinzally thali
be taken continually fo long as they may ftand to take Fifh,
and as the Time of fithing endures, be it in the Day or
Night, for Lex non intendit aliguid impoffibile, for other-
wife the Law fhould not be of any Effet: And although
that it was {2id, that this Statute remains in Force, and if
any had complained of any Offence againft it, he fhall be
punifhed 5 but the Reafon why no Execution hath been
made of this A&, was for this, that none fhall have Bene-
fit by the Suit but the King only, for the Penalty is only
given to the King. And as it doth appear by the Pream-
ble, and in the P#0vif6 in the A&, the Manner of the Nets
was not the Caufe of the Making of the A&, for by the
Provifo every Man may fith in bis feafonable Time with
Trincks, if they are of Affife, drawing and conveying
them with their Hands, as others Fifhers do, and not faft-
ning them to Pofts, Boats or Anchors, £¢. continually to
ftand ; for the Mifchief was by faftning them; and the

" ftanding



ParT XIL SuvurTer's Cafe.

ftanding of ‘them continually, the Brood and Fry of Fifh
were deftroyed, and Difturbance made to common Paflage
of Veflels, as Weers, Lidels, and other. Engines,

*SHULTER’s Cafe. Page [90]

Mich. 9 Jac. Regis.
I the Star-Chamber.

' ] N Camera Stell. the Cafe was fuch ; John Shulter ¢of A Blind Man
Wisbich of 7be Age of 115 Years bad Yffue John bis ei- (253 Ded
deft Son, and others, viz. Chriftopher, Richard, &c. and sce2 Col3.
being feifed of Lands in Fee of the Value of a bundredand 9.b.
Marks per Annum, bis eldeft Son being dead, amd bis |Jo 314
Grandchild John being within Age he intended, and fo 1 Rol.R. 440.
gave Direltions to make a Leafe of a Farm called 4 Leon. 62.
Roufhall 70 Chriftopher, during the Minority of his
Grauchild, vendring the anciemt Rent, with Power of
Revocarion : And of Landsin Yatsbury o the faid Richard,
in the [ame Manuer, and for the fame Time: And
Chriftopher and Richard by tlhe Covin and Aid of one
Woodroof 4 Scrivener, 24 Eliz. drew and ingroffed two fe-
veral Leafes of the Premiffes feverally to Chriftopher and
Richard, for one and fifty Years, rendring but four Pence
per Ann. and wirhout any Power of Revocarion: And
John Shulter the Grandfather could read and write very
awgll, but by Reafon of bis grear Age was blind; and Wood-
roof declared to him, that the Effelt of the (aid Leafes were
in all Points according to bis Direltion: And upon thisthe
Jaid John Shulter, the Grandfather, fealed and delivered as
bis Deeds. :
And it was refolved by the Lord Ellefirere Chancellor,
and the two Chief Juftices, that the faid Indentures could
not bind the faid Fobn Shulter, for this, that he was blind
and like to one who could not read at all; and that the Ef~
felt being declared unto him in other Manner than in Truth
the Indentures were, it did fully agree with Manfer’s Cafe
in the fecond Part of my Reports, fol. 4.

Sir



, 8ee Nelf, Abr.
35, 484
1 Danv, 207,
208, &c.

ParT XII,

Sir ANtaony AsuLEYs Cafe.
Mich. 9 Jac. Regis.

Cornfpiracy.

BEtween Sir Anthony Afpley, Knight, Plaintiff, and Sir
SFames Creighron, Knight, Hercules Hunnings, Fobn
Camrell Servant of Hunnings, T homas Hampron, Archi-

1 Hawk. c. 72. bald Sterling, Servant to Sir Fames Creighton, Hen. Smith,

| /Tﬂge [9 I]

]lhlﬂry Rice, and divers others Defendants, the Cafe was
thus:

Siy James Creighton hbad bought o pretended Right of
and in the Manor of Lyddy and Millifent, and divers o-
ther Lands of which Sir Anthony bad long Poffeffion 5 up-
on which divers Motions were made concerning Fines ac-
knowledged to be ftaid, &c. in the Common Bench, ¢nd Sir
James Creighton oz prevailing in it, and Sir Anthony,
Jor divers Mifdemeanors only, heard before the Lovds of
the Council, at the Council-Table, being difcharged to be one
of the Clerks of the Council and in grear Difgrace, be en-
teved into a wicked and damnable Confpiracy with the
other* Defendants, ro accufe the frid Sir Anthony of fome
bainotis and capital Crime, by which ke fpould forfeit all
bis Land to the Value of tawo thoufand Marks per Annum,
and his Goods and Chattels 10 a grear Value, awhich
they [fbould foare amongft them : Aund in the End, Henry
Smith, who bad been Servant to Sir Anthony, was fub-
orned by the faid Sir James, and others, to accufe the
Jaid Sir Anthony of the Murder of one Willlam Rice
who was the Husband of the fzid Mary Rice, one of the
Defendants, which William Rice was dead above eighteen
Years before, uwpon Surmife made by Sir James Creighton,
that after the Attainder of Sir Anthony Afhley, Smith
Should have a Portion of five bundred Pounds in Money 3
and that Sir James fhould procure of his Uncle, the
Captain of the Guard, a Place of the Guard in Or-
dinary, and procure the King to graunt Proteltion to
the fmd Smith againft bis Creditors, and a general

‘Pardon
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Pardon of all Offences 5 but be wonld not make any Accufz
tion of the faid Sir Anthony wuntil be had Affurance of it 5
and wpon this, Articles by Writing indented, were drawiz
and iugroffed by one Thomas Wood, & Scrivener, who dwelt
in an obfcure Place about the Tower, made berween Sir
James Creighton of the one Pars, and the f2id John Can-
trell, Servant to Hunning, by the Confent of Smith, and to
bis Ufe, on the other Part 5 by which Sir James covenant-
ed, that the faid John Cantrell and bis Heirs, after the
Convittion and Atrainder of Sir Anthony Afhley, fhall
bave the fixth Part of his Manors, Lands, Tenements
and Hereditaments, Goods and Chattels in fix Parts to be
divided, in Confideration that Cantrell covenanted, &c. that
be fhould procuve Witneffes to convitt the Plaintiff of Mur-
dery or other capital Crime, and to deliver to Sir James
Creighton & rrue Parricular of all the Lands, Goods and
Chartels of Sir Anthony, which Articles were fealed and
delivered by Sir James Creighton, 16 February Anno 7
Jac. Andat the faine Time he awas bound to Cantrell
i an OLligation of eight thoufand Pounds for Perfor-
atance of the faid Articles, and after, within two Days
after the faid Articles awere fealed and delivered, Henry
Smith counterfeited bimfelf to be fick, and then he revealed
the fuid Murder in Difthavge, as be pretended, of bis Con-
Sfrience, and accufed bimfelf of poyfoning of the faid William
Rice, Ly the Commandment of the fnid Sir Anth. Afhley,
Jo that be Limfelf awas the Priuncipal s and upor this Sir
James Creighton procured the faid Mary Rice, late the
Wife of the fuid Willlam Rice, 2o prefer a Petition to the
King, importing the Accufation aforefuid : The King re-
Jerred the Petition o the Clief Fuft. of the King’s Bench,
© to exainine the Caufe and the Wirneffes on both Sides, the
awhich be did, and certified the King that be bhad found a
Jalfe Confpiracy, to indiét Sir Anthony awithour any juft
Ground i and certified alfo the Effelt of the faid Articles s
upon which the King, after Conferemce with bis Privy
Council, and by their Advice thought the Matter neceffary
20 be beard and fentenced in the Star-Chamber, the which
Matter upon ordinary Proceedings awas beard by fix Days
12 the very fame Terin: And it was objelled by the Counfel
of the Defendantsy thar the Bill upon the fuid Confpiracy
did not lie, and that iz fpould be dangerous ro wmaintairn
it 5 for if it fpould be lawful for every ome who is accu-
Jed, or was in Fear to be accufed of any capital Crime,
20 exhibir his Bill in this Court sgainft the Acqufer and
all the Witnefes, and by many captious and iutricate In-
rervogatories feverally to examine them, to find Contrariety
i
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#n them in Circum@Rancess this will deter Men to profecure
againft great Offenders, and thence greatr Offences will pafs
unpunifbed, which will be dangerous to the Weal Publick,
and by the Law, Confpiracy lies when a Man is inditted,
and Legitimo modo acquietatus 5 but bere be was never in-
dilted, and * for that it may e, that Sir Anthony is guilty
of the faid Crime, and then are all Mouths flopped 1o fuy
the Contrary.

But to that it was anfwered and refolved by the Lord
Chancellor, the two Chief Juftices, and all the Court, that
in this Cafe the Bill was maintainable, although that the
Party accufed was not indied and acquitted before, as it
was refolved in this Court, Hill. 8 Zac. in Poulter’s Cale,
and for the Reafons and Cautions there esprefled ; alfo in
this Cafe at the Bar, be Sir Anthony Guilty or Not guilty
of the faid Murder, yer the Defendants are punifhable for
the great and hainous Mifdemeanor and Confpiracy, fil.
for promifing of the {aid Bribes and Rewards to fuborn
the faid Henry Smirh to accufe the Plaintiff of the faid
Murder eighteen Years paffed, and the Articles in Writing
to fhare and divide the Eftate of Sir Anthony after the At-
tainder 5 for this corrupt Confpiracy, and great and petilous
Praftice and Mifdemeanor, the Defendants fhall be pu-
nifhed, let Sir Anthony be Guilty or Not in the faid Crime.
And it is a great Indignity offered to the King for any Sub-
je&t, to prefume to covenant or aflume, that the King fhall
grant Proteétion or Pardon, or that the Eftate of any Man
fhall be fhared and divided before his Attainder.

So that although that the Court will not enter into
the Examination of the Crime, yet it appears by the
Teftimony of a great Number of Witnefles, that the
faid William Rice did .not die of any poifoning, but
of another horrible Difeafe, that he had got by his wic-
ked and diffolute Life, which with Reverence cannot be
fpoken.

And in this Cafe it was refolved, that if Felony be done,
and one hath Sufpicion upon probable Matter that another
is guilty of i, becaufe that he had Part of the Goods rob-
bed, and is indigent, or of evil Fame ; or if the Party be
indi@ed, or if Murder be committed, and one is feen near
the Place, or coming with a Sword or other Weapon em-
brued with Blood, or that he was in Company of Felons,
or hath carried the Goods flolen to obfcure Places, or fuch
like Things, thefe are good Caufes of Sufpicion, and by
Reafon of this he may arreft the Party fo fufpe@ed, to the
End that he may fubje him to Juftice,

Bur in this Cafe three Things are to be obferved.

A 1. That
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1. That a Felony be done. . ;
2. That he who }(’ioth arreft, hath Sufpicion upon proba- gcl:i{}av:’l\ccz;z
ble Caufe, which may be pleaded, and is traverfable. Set. 41,42, &ec.
o That he himfelf, who hath the Sufpicion, arrcft the 25 #3547
. 42
Fg’r he cannot command another to do it, for Sufpicion
is a Thing individual and perfonal, and cannot extend to an-
other Perfon than to him who hath it.
Alfo it was refolved, that if Felony be done, and the com-
mon Fame and Voice is that one hath committed it, this
is good Caufe for him who knows of it to arreft the Party,
to the Intent that he may be brought to Juftice ; but none
can arreft the Party fufpeted by the Command of him who
hath the Sufpicion;and with this agrees the Book in 2 H. 7.
15,16- 15 H. 9. 5. 20H. 7. 12. 21 H. 7. 28. 7 E4. 4. 20.
8FE4. 4. 29. 11 Ed 4.4.6. 197 Fd 4.5,6. 20 Ed. 4.6.0.
3 H.4.25. 27 H.8.23. 26 H. 8. 9. 71 EL.Dy. 226.

Writ de Heretico comburendo.  Page [951

Hill. 9 Jac. 1.

. . : e . 4 tico combu.
with me, if at this Day upon Conviétion of an Heretick rendo, lieth not

before the Ordinary, this Writ De Heretico comburendo at this Day,
lieth ; and it feems to me clearly that it doth not, for the &8 23, 8
Reafons and Authorities that I bave reported, 7. 9 Fac. & ZO'H_?,:. e,
Jol. 73. And after they confulted with Fleming Ch. Juttice, Vide Ant. 23,
T anfield Chief Baron, Williams and Crook 5 and they upon 56!457'1
o . . 1 Hawik.C. 2.

the Report of Dr. Cofins, mentioned in my faid Report, and seg, 10, 11.
upon certain Precedents which paffed in the Time of Q. E-
Lizabeth, upon former Precedents, altho’ the Statute of 2 H.
4. was enforced, and without Confideration (asI have heard)
of the Authorities cited by me in my faid Report, they
certify the King, that a Writ De Heretico comburendo lieth
upon a Conviction before the Ordinary, but that the moft
convenient and fure way was to conviét the Heretick before
the High Commiffioners.

Note 5 this Writ De Heretico comburendo with all
Procefs thereon, is now eptirely abrogated by Stat, 29 Car.

2.€C 9. 4

IN this very Term, the Attorney and Solicitor confulted Breve de Here-

The
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The Lord Vaux's Cafe.
Pafch. 10 Jac. 1.

Premunire, N this Term, the Lord Pzux was indi&ted of a Pre-
aniea 37, 35 munire in the King's Bench upon the new Statute for
ch.19. & chy9. refufing the Oaths of Allegiance, and upon this he was
arraigned, and prayed that he might be tried per Pares.
But it was refolved, that he fhall not in this Cafe be

tried by his Peers, for the Stat. of Magna Charta,cgp. 29.

Nec fuper enm ibinzus, nec fuper eum mittemus, niff per

legale judicium Parium fuorum, is only to be, underflood

ot Treafon, Mifprifion of Trealon, Petit Treafon, and Fe-
lony, and of Acceflories to them, &c. But Premunire is

but 2 Contempt, and Pardon of all Contempts pardons it 3

and for this Caufe it fhall not be per Pares.

A And upon this the Lord Zaux did confefs the Indi&-
ment, Pide Lamb. Fuft. del pace s20. Dallifon’s Report
accordingly ; that of Riots, Routs,unlawful Aflemblies, &c.
a Peer of the Realm fhall not be tried per Pares. Vide
Stamford, &e.

z Infl, 45.

bl
Puge [oa] Comntefs of SHREWsBURY's Cafe.

Trin. 10 Jac. 1.

Of Contempts, f N this Term, before a fele& Council at Zork Houfe,
fge ilHaW.k- Jeil. the Lord Chancellor, the Archbifhop, the Duke of
ch,;;_'s‘;g_{f’;; Lenox, the Earl of Northampron, Lord Privy Seal, the
4-ch.23 Seét. Earl of Suffolk, Lord Chamberlain, the Earl of Worcefler,
12,3 &c.ch the Earl of Pembroke, Vilkount Erskin, Vifcount Rock-

Sett. 2, 3,4.
sliawk. chore ford, the Lord Zouch, the Lord Kuwolls, the Lord Woorton,

Sect. 15,17, 19 4 the
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the Chancellor of the Exchequer, the Chancellof of thé
Dutchy, Fleming Chief Juftice of the King’s Bench, Phi-
lips Mafler of the Rolls, Coke Chief Juftice of the Coms
mon Pleas, and Zanfield Chief Baron.

The Countefs of Shrewsbury {the Wife of Gillert, Earl
-of Sbrewsbury) then Prifonef in the Tower, was brought
before the faid Lords, and by the Attorney and Solicitor of
the King, was charged with 2 high and great Contempt of
dangerous Confequence 5 for they declared that the Lady
Arbella, being of the Blood Royal, had married
Seymer, fecond Son of the Earl of Hersford, without Pri-
vity or Aflent of the King, for which Contempt the faid
Seymer was committed to the Tower, and had efcaped and
fled beyond the Seas ; the Lady 4rlella being nnder Re-~
ftraint efcaped alfo, and embarqued her felf upon the Sea,
and was taken before fhe got over; of which Flight of
the faid Lady Arbells, the {aid Countefs being her Aunt, v
very well knew and abetted, as is direétly proved by Cromp- Acceflorium
ton, and not denied by the Lady Arbellz : And admic ie,lnnoceati
that the Lady Arbellz had no evil Intent againft the King

‘(who had always a great and fpecial Care of her, and was

very bountiful unto her, until her Marriage with the faid _
Seymer, which was the Pomum wetizum); yet when {he Q. If illegal?
fled, and when fhe fhould be environed with evil Spirits,

Cum perverfis perverti poffir, and when fhe fhall be in Quid poffit non
another Sphere, fhe will not move within the fame Orb. oft.

And the Lords of the privy Council knowing the 4rca- Quid profuns
na Imperii, did fhew divers perilous Confequences, and the Legi?
rather for this, that the faid Countefs is an obftinate Po-
pifh Recufant, and as was faid, perverted alfo the Lady
Arbella. : \

Now the Charge was in two Points.

1. That the faid Countefs of Shrewsbury, by Com-
mandment of the King, being called to the Council-table,
before the Lords of the Council at Wiitehall, and there
being required by the Lords to declare her Knowledge
touching ‘the faid Points, and z0 difover whar fhe knew o
concerning them, for the Safety of the King, and Quiet Univoca zqeik:
of the Realm 3 fhe anfwered, That fhe would not make
any particular Anfwer; and being again atked by the
King’s Command by the Council at Lamperh, and beingfj&{ﬁ’:"e ad
charged again to anfwer to the faid Poin, fhc refufed for®"

two Caulfes.

1. For that fhe had made a rafh Vow that fhe would
not declare any Thing in particular touching the faid
' : Points3
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Polnts ; and for that (as fhe faid) it was better to abey
God than Man. . _

* 5. She flood upon her Privilege of Nobility, f£il. to an-
fwer only when fhe was called judicially before her
Peers, for that fuch Privilege was allowed (as fhe faid)
to William Eatl of Pembroke, and to the Lord Lym«

ley.

2. The fecond Point of her Charge was, that when fuch
Anfwer which fhe had made was put in Writing, and read
to her, yet fhe refufed to fubferibe to it 3 which Denial to
difcover and difcharge her Confcience in a Cafe which
toucheth the Safety of the King, and Quiet of the Realm,
was urged by the King’s Council to be a great and high
Contempt, and that Nobility hath not any fuch Privilege
as is alledged, nor any fuch Allowance as was fuppofed 5
and that rafh and illegal Vows make not an Excufe, and
that this Precedent being now upon the Stage, was of very
dangerous Confequence : And the faid Countels hearing the
Charge, yet perfifted in her obflinate Refufal, for the
fame Reafons and Caufes upon which fhe had infifted be-
fore : And the Lord Chancellor began, and the Archbifhop,
and all the other Lords began with the firft, and adjudged
it a great and high Contempt, and the Lord Chancellor
faid, that that was againft the Law of England, with
which all the Lords agreed.

And that no fuch Allowance was given to the faid Earl,
of Pembroke, or to the Lord Lumley in Refpe& of their
Privilege of Nobility, but that they were Voces populi, &5
ideo non audiende : And the Lord Archbifhop principally
proved, that as well the Contempt, as the faid rath Vow
was againft the Law of God, which he and the Earl of
Northampton principally proved by divers Texts and Exam-
ples in holy Scripture,

And the Effe@ of all that which the three Juftices
faid, was, that after the Sentences of all the learned,
prudent, and honourable Perfonages and Counfeliors of
Eftate, they might well be filent; but in Regard that fi-
lentium in Senaty eft vitium, they would fpeak fomething
briefly, viz.

That three Things in this Cafe are to be well confi-
dered.

1. Whether the Refufals aforefaid of the faid Countefs
were Offences in Law againft the King, his Crown and
Digniry.

2. What Manner of Proceeding this is, and whether it
was juftifiable by Precedent or Reafon,

3. What
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31. What is the Demerit of the Offences, and how pu-
nifhable. ‘

As to the firft; it was refolved by the Juftices and Ma- Nemo tegétiir}
fler of the Rolls, that the Denying to be exaniined was 2%¢
high and great Contempt in Law, againft the King, his
Crown and Dignity 5 and that if it thould be permitred, it
would be an Occafion of many high and dangerous De-
figns againft the King and the Realm, which cannot be
difcovered : And upon Hope of Impunity it will be an En-
couragement to Offenders, as Fleming Juftice faid, to emn
terprize dangerous Attempts. :

And the Mafter of the Rolls faid, that it was not any
Privilege of Nobility, to refufe to be examined in this Cafe;
no more than of any Subjeét. ) A L

Alfo, if one that is Noble; and a Peer of the Realm, be qpare the i
fued in the Star-Chamber; or in Chancery, they ought tg Officio Oath
anfwer upon their Qaths, and may be ‘examined in the 3926, 27
Star-chamhber upoen Interrogatories upon their Oaths: And
if one who is Noble be produced as a Witnefs between Pat-
ty and Party, he ought to be fworn, or otherwife his Te-
ftimony is of no Value 5 and fo is the common Experience
in the faid Courts : And the Chief Juftice faid, that foraf-
much as where Order is negle@ed, Confufion will follow;
he would recite fome of the honourable Privileges which
the I])Law. ebengla;zd f(more than any other Law) attributg
to the Nobility * of Fugland in legal Proceedings ; an 2 Mokl
they will not bZ impertinent, but giv% a great Lig}i fo the Pagt [56]
Cafe now in Hand. L , . .

1. If 2 Baron, Vifcount, Earl, or other Tord of Par- Padiament
liament and Peer of the Realm be Plaintiff in any A&ion, Cafes2, 3, &¢.
and the Defendant will plead that the Plaintiff is not a Ba- 2 Salk gog,510:
ron, Vifcount, Earl, §¢. as he is named in the Writ; this
fhall not be tried at the Common Law by Jury, who may
be corrupted, nor by Witneffes, as in the Star-chamber, or
Chancery, who may be fuborned ; but it fhall be tried by
the Record in Chancery, which imports by itfelf folid.

Truths fo great Regard hath the Law to the Trial of

their Honour and Dignity, .

i 2. Their Perfons have many honourable Privilegés in
aw.

1. Ar the Suit of a Subjett their Bodies [hall not be
a;;rqﬂed, neither Capias nor Exigent lieth againft
them. .

2. For the Honour and Reverence which the Law gives
2o Nobility, their Bodies are not fubjelt to Torrure in
Caufa criminis Jefe Majeftatis.

L 3, They
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3. They are not to be fworn in Affifes, Furies, or other
Tnguefts. ) o

a. If any Servant of the King, samed in the Cheque-

 Roll, compafs or intend ro kill any Lord of Parlia-
ment, or other Lord of the King’s Councily this is Fe-
lony.

5.'Ii the Common Pleas, a Lovd of Parliament fbail
have Knights veturuned on bis fury.

6. He fhail bave Day of Grace.

v. A Lord of Parliament [ball not be tried in Cafe of
Treafon, Felony, or Mifprifion of themn, but by thofe
avho are Noble and Peers of the Realye. .

8. In Trial of a Peer, the Lords of Parliament [ball
not fwear, but they give their Fudgment Super fidem
& ligeantiam Domino Regi debitam, fo thar their
Fuith and Allegiance fands 1n Equipage with an Oath
in the Cafe of a comnon Perfon in Trial of Life : And
the Writs of Parliament direlted to the Lords of Par-
liament, are fub fide & ligeantia, §&c. And the Reafon
and Caufe that the King gives them many other Pri-
vileges, is for this, becaufe all Homour and Nobility
is devived from the King as the true Fountain : And
the King howours with Nobility, for two Caufes.

1. Ad confulendum, azd for that Reafon be gives thene

“@ Robe. .

2. Ad defendendum Regem & Regnum, and for that

Caufe be gives them a Sword.

And forafmuch as they derive their Dignities, accom-
panied with all thofe honourable Privileges from the King,
to deny to anfwer, being required thereto by the King,
to fuch Points as concern the Safety of the King and Quiet
of the Realm, is a high Contempt and Difobedience, ac-
companied with great Ingratitude, ‘
. *This Denial 1s conzra ligeantiam fuam debitam againft
the Faith and Allegiance of a Perfon Noble, due to the King,
and which the Law greatly efteems.

And that this Denying is againft her Faith and Alle-
giance appears by the ancient Oath of Allegiance, which
is imprinted in the Heart of every Subje&, f¢il. Ero ve-
rus & fidelis, & wveritatem preftabo Domino Regi de vi-
ta & wmembro, & de terreno honore, ad vivendum € mo-
ricndum contra ownes gentes, &c. Et (I cognofcam aut
audicie de aliquo damuo qut malo quod Domino Regi e-

wenire porcrit, quod non revelaro, §¢, And this Oath of
Alle-
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Allegiance is common to all Subjefls, as well thofe of the
Nobility as Commonalty :" But the Law hath greater Ac
count of the Faith and Allegiance of 2 Noblzman, than of
one of the Commons, for this, that the Breach of iheir Al-
legiance is more dangerous to the King and Eftate, for
Corruptio optimorum eft peflimas and for this Reafon, the
Countefs by her Allegiance was bound, without being de-
manded, to reveal to the King what fhe knows concerning
the Premiffes, upon which great Mifchief may happen to
the King and the Realm. But being commanded by the
King to declare her Knowledge, the Denying of it doth
greatly aggravate the Offence.
~ Dui contemnit preceprum, contemnit precipientem.
Command and Obedience are the Ligament of Govern-
ment, and Ligeantia eft Legis Effentia; for without Alle-
giance and Obedience, the Law cannot proceed.

As to the fecond Point, iz. concerning the Manner of
this Proceeding.

1. Privative, it is not to fine and imiprifon, or inflict Vide the Earl
corporal Punifhment upon the Countefs; for Fine and :2 }Efz);sﬁ;f’
Imprifonment ought to be affeffed in fome Court judi- j2q.
cially. '

. z.yPoﬁtive, the Fine is 24 monendum, or 2t the moft
2d minandum s it is ad infruendum non ad deftruen-
an.

This fele@ed Council is to exprels what Punifhment this
Offence juftly deferved, if it be judicially proceeded within
the Star-chamber; for which Reafon this Manner of Pro-
ceeding is out of the Mercy and Grace of the King againft
this honourable Lady, that fhe feeing her Offence may
fubmit her felf to the King without any Punithment in any
Court judicially.

If Sentence fhall be given in the Star-chamber according
to Juftice, you the Lords fhall be Agents in it: But in
this Manner according to the Mercy of the King, the King
is only Agent ; the Law hath put Rules and Limits to the
Juftice of the King, but not unto his Mercy, that is tranf
cendent and without any Limits of the Law ; Ez ideo pro-
ceflus ifte eft regalis plane € rege dignns.

Ao inafmuch as the Allegiance and Obedience of the
Subjed, is the beft Flower in his Imperial Garland, to
‘the Intent, that it may neither be blafted, nor impaired
by this dangerous Example, to the Prejudice of his Royal
Prerogative and Pofterity, this Proceeding hath been though;

~ 3 necef
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peceffary : And this is fortified by the Precedent of the Earl
of Effex, againft whom fuch Proceedings were in this very
Place, An. 32 & 43 Eliz. Reg. :

And as to the laft Point it was refolved by all guafi ana
woce, that if a Sentence fhould be given in the Star-Cham-
ber judicially, fhe fhould be fined twenty Thoufand Pounds,
and i‘ggprifoned during the King's Pleafure. Vide antes
6 4 E)C. . . . .

’ Hoc in terrorem, fed queve quid inde venis?

* RoBeRT SCARLETS Cafe.

Ttin, 10 Jacobi Regis.

N OTE, that at Seffions of Peace held lately at Whos-
bridge in the'County of Suffolk, the Sheriff returned
a Grand Inqueft, of which one Robert Scarlet in the County
of Suffolk had requefted to be one, but the Sheriff knowing
the Malice of the Man refufed to return him; but not-
withftanding by Confederacy with the Clerk who read the
Panel, he was fworn of the Grand Inqueft, and was not
returned by the Sheriff ; and being amongft them of the
Grand Inqueft, and as one of them, of his Malice, and
upon his own Knowledge, as he pretended (to whom the
refl gave Credit) indiéted feventeen honeft Men, upon di-
vers penal Laws ; and fome of the Juftices looking over the
Bills found by the Grand Inqueft, and perceiving fo many
honeft Men to be indi€led, as they did think, malicioufly,
demanded of them of the Inqueft, what Evidence they had
to find the faid Bills, and they anfwered, by the Teftimony
and Cognizance of one of themfelves, fil. of Robert Scar-
det : And upon Examination it did appear, that the faid
Robers Scarler was not returned, but that he, by Confe-
deracy betwixt him and the Clerk, procured himfelf to be
fworn of the faid Grand Inqueft, with Intent to indi¢t his
Neighbours maliciopfly, for which Offence he was in-
dited at Summer Aflifes, 4i. 10 Fac. held at Bury,
upon the Statute 11 H. 4. cap. 9. by which it is pro-
vided, that no Inditment fhall be found by any Per?ons
~ name
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named to the Juflices, without due Return of the Sheriff,
but by Inqueft of lawful Liege-people of the King, in fuch
Manner as was ufed in the Time of his noble Progenitors,
returned by the Sheriff, ¢c. without any Nomination,
&e. And if any Indiétment be made hereafter in any Point
contrary, that the Indi®tment fhall be void, and for ever
held Nul.

And upon this A& of 11 H. 4. the faid Rodert Scarice
was indiéted, and he pleaded Not guilty. And all the efpe-
cial Matter aforefaid was proved in Evidence, and upon
this he was found Guilty by a fubflantial Jury: And in
this Cafe Confideration was had of divers Points.

1. Whether the Juftices of Affife have Power to punifh
this Offence, or no ; and it was held affirmatively, fcil. by
Force of their Commiflion of Oyer and Zerminer, for that
the faid Commiflion gives them Power ad inquirendum
inter alia de omnibus falfiratibus, negligemtiis, &c. & aliis
malefaltis, offenfis & injuriis quibufeunque, and of them to
hear and determine ; and this is underftood as’ well of Of-
fences againft an A& of Parliament, as againft the Common
Law; and for that that it is commonly ufed, that Indi&t-
ments of Non-refidency of Parfons, Vicars, §&c. upon the
Statute of 21 H. 8. are taken before the Juftices of Affife,
by Force of this Word in the faid Commiffion of Oyer and
Terminer, viz. Negligentiis, &c, {o that if the A& be ir-
definite or general, and doth nct give Jurifdiftion to any
certain Courts in fpecial (for then the A& is to be purfued)
the general Words of the Commiffion of Oyer and Zernziner
extends to it: And it was well obferved, that in the Com-
miflion of the Peace, the faid general Words, f¢il. De om-
uibus & fingulis aliis malefallis & offensfis have a Qualifi-
cation, ftil. de quibus Fufliciarii de pace legitiine inquirere
poffint amt debemt, which Limitation proves the large
Extent of * the Words, when they fland without any Page[953
Qualification. ‘

Vide 3 Eliz. Dyer, Commiflioners of Oyer and Zer-
miner may enquire of Offences againft penal Statutes, un-
Jefs that the Statute appoints them to be determined in
any Court of Record 2 and the Opinion there, that in any
Courts of Record of the King, are reftrained to the four
ordinary Courts of Record at Weftminfier, is not held for
Law ; and continual Experience hath been always againit
it, as the Statute 5 E4. 6. 14. of Foreftallers, Ingroflcrs,
Regrators, gives the Penalty to be recovered in any
Court of Record: And Juftices of Affife in Refpet of
their Commiffion of Oyer and Zermiuer have always

L 4 enquircd
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enquired of them, the Sratute 33 H.8. 9. of unlawful
Games, and the Statute of Woods 35 H. 8. cap. 17. and

many other Statutes; and fo the Quere is well refolved in

g Eliz. for the Opinion of Eallin, Saunders and Whiddon,
there, is held at this Day for good Law. .

- 2. The fecond Confideration was had upon the Statute
of 1t H. 4. cap. 9. and it was held, that the faid Robers
Scrlet wes an Offender within the Statute, for It is to be
underftood, that the faid Statute is partly affirmative of the
Common Law, and partly a new Law.

In Affirmance of the Common' Law, in Part privative,
No F:lictient fball be found by any Perfon named to ihe
Fufticess and in Part pofitive, Bur by Ingueft of lawful
People of the King, veturned by the Sheriyf. And that
this was in Affirmance of the Common Law, the Statute
proves it, in the Manner as was ufed in the Time of his
noble Progenitors 3 and in the Preamble it is faid, againft
the Courfe of Common Law ufed and accuftomed before
this Time: And that the faid Robers Scarier was an Of-
fender againft the faid A&, for this, that he knowing that
he was not returned of the Grand Inqueft, procured him-
felf by falfe Confpiracy to be fworn, as is aforefaid : And
altho’ that a Perfon folely was in fuch undue and unlawful
Manner Tworn of the Grand Inqueft, yet this was within the
A& ; and by Confequence an Offence againft the Common
Law, for that Malice and Falfenefs alone may be of great
Mifchief, as appears in this Cafe.

3. The third Confideration was had of 3 H. 8. ro. which
alters the faid A& of the 11 H. 4. in Part, as: to Denomi-
nation ; for by the At of the 5 H. 8. the Juftices of the
Gaol-Delivery, or Juftices of Peace, of whom one to be of
the Quorum, in open Court may alter the Panel returned
by the Sheriff to enquire for the King only, by Addition
or Extraltion of any Jurors fo returned; and they have
Power to command the Sheriff to put others in the Panel,
according to their Difcretion: And the Sheriff onght to
return the Panel fo reformed upon the Penalty of the faid
A&, fo that none can be of any Grand Inqueft but by the
Return of the Sheriff; and for this, the A& of 3 H. 8.
cap. 10. hath not altered the Law, as to the Offence of
Robere Scarlet.

4. The faid A& 11 H. 4: hath made a new Law, fil.
That any Indi¢tment found againft the A& fhall be void,
which Branch doth not make void any Indi¢tment or
Prefentment, that in the Nature of an IndiGment found
any Point contrary to the faid A&, is made void by the

faid
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faid A&, fo that this may draw in Queftion all the Indiét-
ments found at the fame Seffions: And for this, Judgment
was given that he fhould be fined and imprifoned.

* BAKER and HarLUs Cafe.  Pagelioo]

Trin. 10 Jac. 1.

OTE, that upon Confideration of the Statute of Star-Chamber,
3 H.97. cap. 14. it was refolved by Coke Chief Juftice ag;’g&"[gz{‘r‘”{
of the Common Pleas, Telverton, Williams, Szig, and o- Will.
thers ; That whereas it is provided, that what Perfon fo- Antea 20.
ever who takes 4 Woman fo againft her Will, &c. although ;;Iat;vtk chgr.
that the Body of the A& extend to Taking only, yeét inz2Hawk.ch.23.
Refpe of this Word (fo) it hath Relation to the Preamble 210ft-434,435.
(to fuch Perfon as is defcribed in the Preamble, (il Having §,; ;22" -
Subftance) it was agreed by all, that if the Wife hath no-Stare Tifals
thing, nor is Heir apparent, it is out of the Statute, for Vol 4.
the Statute would not have been {o curious in defcribing the
Perfon, and all in vain.
2. This Word (/o) relates to the Quality and Event of
the Taking mentioned in the Preamble, [¢2l. t0 be married
or defiled 5 for if fhe be not married or defiled, it is not fuch
a Taking (o), 4 ¢ft, {o married, or fo defiled; and it is
not reafonable that (o) fhall have Relation to the Taking,
which is more remote, and not to the Marriage or the De-
filing, which is nearer, Quod fuir conceffum, &c. and
Clergy is taken away by the Statute of 38 Eliz. cap. 9. for.
Principals or Procurers before, vide Stamford, jol. 3. b.
accordingly : And fo was the Law taken in the 5 & 4 PP.
& Mar. as Juftice Dallifon reported. Vide Lamb, 252,
Juftice of Peace. *
Note ;5 the Receivers of the Woman are Principals, but Anteazr.
not the Receivers of them who took the Woman, for thefe

are but Acceflories. Vide Lawh. ibid.

Privilege
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Privilege of Priefts.

OTE, That I faw a Report in the Time of Queen

Mary, upon the Statute so E4. 3. cap. 5. & 1 R. 2.
c. 15. concerning the * Arrefting them of holy Church, that
the faid Statutes are but an Affirmance of the Common
Law, and in Maintenance of the { Liberties of holy Church,
as appears by the Preamble of the fame Statutes, and there
held, that Eundo, redeundo, §& morando, for to celebrate
Divine Service, the Prieft ought not to be arrefted, nor any
who aid him in it ; as the Cafe was of one who adminiftred
to the Prieft to fing Mafs 5 and that the Party grieved may
have an A&ion upon the Statute 5o E4. 3. for when any
Thing is prohibited by an A&, altho’ that the Aé doth
not give an Alltion, yet Aétion lieth upon it; as upon the
Stat. of Marlb. which prohibits to take in the Highway;
or Articuli fuper Chartas, ¢. 3. which prohibits the Court
of Marfbalfea to hold Plea, &, altho’ that thefe A&s do
not give Ation, yet an Altion lieth. 7 H. 6. 3¢, &c. and
the Statute 2 H. 5. which commands a Libel to be deliver-
¢d, 4 Ed. 4. 37. Vide Regifirum in Bre. 6. fuper Stat.

Crown.

NOT-E; If a Man be convifted, or hath Judgment
of Death for a Felony, he fhall never anfwer by the
Common Law to any Felony done before the Attainder, fa
long as the Attainder remains in Force. Vide 8 Eliz. ¢. 4.
18 Eliz. 9. And at this Day, if a Man be adjudged to be
hanged, and hath his Pardon, he fhall never anfwer to
any Felony before, for he cannot have two Judgments to
be hanged. Aliter, If the firft Attainder be reverfed by
Error: So if a Man be outlawed, and by that Attaint of
Felony * he cannot be arraigned of any Felony before, for
he cannot be twite attaint. Vide 1o H. 4. Coron. 227, Cafe
del Appeal, &e.

Efray.
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Efray.

Man feifed of 2 Manor to which he hath Stray ap- See Lex Ma-
pendant by Prelcription, &c. by his Baily he feifeth nerior.78, 75,

an Ox as a Stray within the Manor, and makes Proclama- f‘&m $15

tions according to Law ; and within the Year and Day lets o

the Manor with all Royalties, Liberties, £&5¢. and after the

Year and Day pafied: And Dyer, Serjeant, did move the

Court who fhould have the Eftray; and Brown, Juftice,

was of Opinion, that the Leflor fhould have it, foraf-

much as he had the Pofleflion; and when the Year and

Day are paffed the Propriety fhall have Relation to the

Time of the firft Seifure: But all the Juftices were 3-

gaint him, and that the Leflee fhall have it, forafmuch

as the Propriety of the Stray is not altered nor changed

before the Year and Day: And the Lord of the Manor, Q,

until the Year and Day are paft, hath but the Cuftody,

fo that the Owner may rehave it always within the Year

and Day, if he will pay for the Meat of it: Nor can the

Ox be laboured, or ufed by the Lord before the Year

and Day, amd therefore he fhall be paid for the Meat,

unlefs it be fuch a Beaft as of Neceffity ought to be ufed

as a Milch-Cow, &Jc. And it was held, that if one take a

Stray, and within a Year and a Day it ftrays out of the

Manor, the Lord may retake it by Seizure, &,

Doéfor Hurcrinson's Cafe.
Simorny.

IN the Cafe of Dr. Hurchinfon, Parfon of Kenn, in the s 51 iz,
County of Devon, it was refolved per toram Curianr, Videastea 4.
that if any fhould receive or take Money, Fee, Rewatd, or W"“f"’“’shcm‘
other Profit, for any Prefentation to a Benefice with Cure, gz:rmfgg?“ s
although in Truth he which is prefented be not knowing p- 48, 96, 97,
of it, yet the Prefentation, Admiffion, and Indu&ion, 4% &e
gre void per expre(fa verba flaturi of 31 H.8. cap. 4. and
the King fhall have the Prefentation bac vice, for the Sta-
tute intends to inflict Punifhment upon the Patron, as up-

on
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on the Author of this Corruption, by the Lofs of his Pre-
fentation, and upon the Incumbent, who came in by fuch
a corrupt Patron, by the Lofs of his Incumbericy, although
that he never knew of it; but if the Prefentee be not
cognizant of the Corruption, then he fhall not be within the
Claufe of Difability in the fame Statute : And fo it was re-
folved by all the Juftices in Fleer-ftreer, Mich. 8 Fac. fol. 7.
vide verba flaruri, which are very well penned againft the
Avarice of corrupt Patrons.

Hucr MaNNEYs Cafe.

Perjary. N an Information in the Exchequer againft Hugh Afan-
Sﬁe‘ Ha‘”k-t ney, Efq; the Father, and Hugh Mauney the Son, for
.25 PEE Tntrufion and cutting of a great Number of Trees in the
County of Merioneth, the Defendants plead not guilty:
And Rowland ap Eliza, Elquire, was produced as a Wit-
pefs for the King, and depofed upon his Oath to the Ju-
rors, that Hugh the Father and the Son joined in Sale of
the faid Trees, and commanded the Vendees to cut them
down, upon which the Jurors found for the King with great
Damages ; and Judgment upon this was given, and Execu-
tion had of a great Part.
And Hugh Manncy the Father exhibited a Bill in the
Star-chamber at the Common Law, againft Rowland ap
Eliza, and did aflign the Perjury in this, that the faid
Page [102] Hugh the Father did never join in Sale, nor * command
the Vendees to cut the Trees; and the faid Rowland ap
Eliza was by all the Lords in the Star-chamber conviét of
corrupt and wilful Perjury: And it was refolved by all
1 Hawk.p172, that it was by the Common Law punifhable before any

173, &c. Statute : And although that the Witnefs depofe for the
2 Hawlep.395. King, yet he fhall the rather be punithed than for ano-
443 ther; for the King is the Head and Fountain of Juftice

and Right; and he, who perjures himfelf for the King,
doth more offend than if it was in the Cafe of a Sub-
jeéh

Hayre’s
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Have’s Cafe. |
In Curia Wardarw;éﬁ

BY Inquifition in the County of Middlefexs An. 6 Fac.Diem clavfit
by Virtue of a Diem claufit extremum, after the Death extremum.
of Humphrey Wilward, it was found that the faid Hum- } C‘z" 48, 495
Phrey died feifed of a2 Meffuage and 26 Acres of Land in> "'
Stepuey 5 and that Fobn Wilward was his Heir, and of the
Age of 14 Years and 9 Days; and that the Land was held
of the King 1z Capite, by Knight's Service. Fobn Wilward
died within Age, and by Inquifition in Mid. 8 Funii Aun.
Fac. by Virtue of a Writ of Devenerunt, after the Death
of the faid Fobn Wilward, it was found, that the faid Fobnz
died feifed in Ward to the King, and that the faid Mef-
fuages and Lands at the Time of the Death of the, faid
Fobn, were holden of the Dean of Pauls, asof his Manor
of Shadwell.
All the mean Rates incurred in the Life of Fobn Wil-
ward, are paid to the King: :

The Queftions are,

1. Whether by the Dearh of the faid John, and finding
of the mean Tenure in the Devenerunt, the firft
, Office granted to Points be determined?
2. Whether the Tenure found by the Office may be
traverfed ?

And as to thefe Queflions, it was refolved by the two
Ch. Jufticesand Chief Baron, that where the faid %obz died,
the Oflice found by Force of the faid Writ. of Diems clanfit
extremum, after the Death of Humphrey Wilward, where-
by the King was entitled to the Guardianfhip of the faid
Fobn, hath taken its Effe€t and is executed, and does re-
main as Evidence for the King after the Death of the faid
Fobn, but neverthelefs is not traverfable, for it is traverfa-
ble during the Time it remains in Force only, and the Ju-
rors upon the Devenerunt after the Death of the faid Fobz,
are at Liberty to find the Certainty of the Tenure, and
they are not concluded by the firft Inquifition, for they are
fworn ad veritarem dicendums 5 and with this agrees 1 . g

60
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68. And all this appesrs by the Diverfity between the'
Writ of Diem clanfir extremum, and the Writ of Devene-
yunt: And it is to be obferved, that there is no Difference
between the Writ of Diem clanfit extremum, and the Writ
Page [103] of Devenerunt, but in one Point 5 to Wit, the * Diem clau-
boue. [it extremum is general, viz. Qnantum terrarum & tene-
mentorum idem H. teunit de nobis in capire, &c¢. die quo
obiit, & quantum de aliis generally 5 and the Devenerunt
secites quod J. filius & Heres H. qui de nobis tenuit in ¢4
- pite, nuper dum_fuit infra erarem, & in cuftodia nofiva
fuit, Diem claufis extremum, ut accipimus; tibi precipi-
wus, quod pér Sacramentumn 12, inquiras, qhe terre
tenementa per mortem prediti H. &9 ratione minoris £ta-
tis predifti J. ad manus noftras Devenerunt, &c¢. So that
this Writ is not general, but does reftrain only the Lands
and Tenements, Que Devenerunt, &¢. and all the other
Points of the faid Writ do relate to the Lands and Tene-
ments, Que Devenerunt, &c. by which it appears, that
the firlt Inquifition is not fo conclufive, but that by the ex-
prefs Rulesof the Writ, the Jurors are at large to find the
Truth of the Teoure, notwithftanding the firft Office,
And fo it was refolved and decreed accordingly nono
Facobi, in the Court of Wards, in the Cafe of one
Lewes.

Award of Capias utlagatum by Fuflices
of the Peace.

gapiafi{“'hfaf N the fame Term, the Opinion of all the Court of Com.
oy, Pleas was, that if one be outlawed before the Juftices of
Se&. 135, 116, Affife or Jufltices of Peace, upon anIndiétment of Felony, that
&e. they may award a Capius urlsgatum 5 and fo was the Opinion
of Periam Ch. Baron, and all the Court of the Exchequeras

to the Juftices of Peace, for they that have Power to award

Procefs of Outlawry, have alfo Power to award a Capias

utlggatum, as incident to their Autherity and Jurifdiion :

fce the Statute of the 34 H. 8. cap. 14. for Certificate of

a fhort Tranfcript of every Attainder, Convi&ion or QOut-

lawr% of Felony, by the Clerks of the Affifes, Clerks of

the Peace, &c. into the King’s Bench, on Penalty of 40 s.

&c. And note well, that fuch Tranfcript is by the faid A&

made to l?e of as great Force as the Record it felf: See

Lambert in his Jullice of Peace, fol. §63. contra, bat fee

3 Ed.

4
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1 E4. 6. cap. 1. Juftices of Peace in Cafe of Profanation of
the Sacrament fhall award a Capias utlagatum throughout
all England.

HEerseY's Cafe.

Star-Chamber.

Obn Herfey, Gent. exhibited his Bill in the Star-Cham- Dm:jages ona
,7 ber, againtt Autho. Barker, Knight, T homas Barker, f,cfj‘ :é‘t’“g}?’“‘"
Counfellor of Law, Roberr Wright, Doftor of Divinity —  *°
Ravenfiroft, Clerk, and Fobn Hayness and did thereby
charge the Defendants with the Forging of the Will of
one Margery Pain; and the Caufe came to Hearing, 44
vequificionene Defendentium, and upon hearing of the
Plaintiff’s Counfel, there appeared no gurpofe or Prefump-
tion againft the Defendants, or any of them, but that the
‘Teftament was duly proved in the Ecclefiaftical Court, and
upon an Appeal was alfo affirmed before Commiffioners De-
legates, and had alfo been decreed in the Chancery; fo that:
it appeared to the Court, that the faid Bill was preferred
of meer Malice and Spite, to flander the Defendants with-
out any Colour, and becaufe the Defendants had no Reme-
dy at the Common Law for the faid Slander ; and if fuch
Slander fhould pafs unpunifh’d, * it may encourage malicious
Men to make this Court as a Palquil, to fix therein a Li-
bel of Record to charge thofe that are innocent with hain-
ous Crimes, to remain to all Perpetuity.

In this Caufe it was refolved by the Court, that by the
Coutfe of the Court, and according to former Precedents,
the Court may give Damages to the Defendants, and fo
was it done, viz. two hundred Pounds to the Dottor of
Divinity, two hundred Marks to the Knight, forty Pounds
to the Clerk, a hundred and twenty Pounds to the Woman,
and it was faid, that Creare ex nibilo, quando ¢t bonum,
eft divinum ; fed creare aliquid ex nibilo, quando eft ma-
lum, el diabolicum 5 & plus Maledicise nocent, quam Be-
wedicite docent. /

Page (104}

Tuou-
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TuomLINsON's Cafe.
Hill. 2 Jac. 1.

Adwmiralty no Court of Record.

Hab. Corpus. <F Heodore T/Johz[z'fzﬁm had brought an A&ion of Account
Ant. 19.27,45, £ for Goods againft one Philips in the Common Pleas,

47, 69,82,
Poit. i29.

and thereupon Philips fued T homlinfon in the Court of the
Admiralty, {fuppofing the Goods to have been received in
foreign Parts beyond the Seas ; and the faid 7 homlinfon be-
ing committed for refufing to anfwer upon his Oath to fome
Interrogatories there propofed to him, brought his Habeas
Corpus, which was returned thus, Ego Williziz Pope
Marefeallus fupreme Curie Admiralitaris Anglie Dom.
Fuflic. Sereniff. Regine noftre in brevi huic Schedule an-
nex. [pecifisas. Certific. quod infra vocat. T heodore T homlin-
Jon ante advent. iftius brevis cape. fuir & cuftodie wes
commil. ex eo quod diftus T heodorus T homlinfon vinculo
facramenti coram Fudice Admiralitatis Anglie aftritius ad
refpondend. quibufdam Articulis contra eum in difta Cur.
dat. &c. fub pena quinque librarum, €c. contuntaciter.
examen fuum fubire recufavit, Idcirco, €¢. And it was re-
folved by the Court of Common Pleas,

1. That the Court of Admiralty hath no Cognizance of
Things done beyond Sea, and this appears plainly by the
Statute of 13 Rich. 2. cap. 5. the Words of which Statute
are, that the Admirals and their Deputies fhall not meddle
from henceforth of any Thing done within the Realm, but
only of a Thing done upon the Sea. Vide 19 H.s. f. 7. For
‘Things tranfitory done beyond the Seas, either are triable in
the King’s Courts, or the Party grieved may have his Re-
medy before the Juftices where the Fa& was done beyond
Seas.

2. That the Proceedings in the Court of the Admiralty
are according to the Courfe of the Civil Law, and there-
fore. the Court is not of Record, and by Confequence can-
not affefs any Fine in fuch Cafe, as Judges of a Court of
Record may do.

& 5. That
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3. That the Return abovementioned was infufficient; #8
being too general, becaufe it is not fpecified for what Caufe
or Matter 7 hontlinfon was examined, {o as it might appear
that the Interrogatories were of fuch Things, as were with-
in their Jurifdi&ion, and that the Party ought by Law to
anf{:wfer upon his Oath ; for otherwife he might very well
refufe. ‘

This Cafe was intended to bave been inferted by my Now.
Lord Coke into his feventh Report, but not then pub-

- Uifbed, becanfe the King commanded that it fhould nos
be Printed 5 but the Fudges vefolved ut {upra.

*CoRrRVEN's Cafe. Page [105]
Right to Seats in the Church

COrfveiz did Libel againft Pyme, an Attorney In this seasin

Court, for a Seat in a Church in the County of Devor : Chuiches.

And Py by Serjeant Hutton, moved the Court to have a iffert,yﬁnf:: ?

Prohibition upon this Reafon, that himfelf is feifed of a j3, 1o 388,

Houfe in the faid Parifh; and that he; and all thofe whofe and 643,624

Efate he hath in the Houfe; have had a Seat in an Ifle of G‘bf‘;'is Cod.

the Church : And it was refolved by the Court, that if a > ™

Lord of the Manot, ot other Perfon, who hath an Houfe

and Land in the Parifh, Time out of Mind,and had 2 Seat

in an Ifle of the fame Chutch, fo that the Ifle is fole arnd

proper to his Family, and they have maintained it at their

own Charges, that if the Bifhop would difpoffefs him, he

fhall have a Prohibition, for it fhall be intended that the

Party’s Anceflors, or thofe whofe Eftate he hath, have

erefted and built the Ile with the Affent of the Parfon,

Patron and Ordinary, to the Intent to have it only to him- -

{felf. But for a Seat in the Body of the Church, if a2 Que-

ftion arifeth concerning 1t; it is to be decided by the Ordi-

nary, becaufe the Freehold is to the Parfon, and the Place

is dedicated and confecrated to the Service.of God, and is

common to all the Inhabitants ;5 and therefore it belongs to

the Bifhop to. order it in fuch manner as the Service of

God may be beft celebrated, and that there be no Conten-

tion in the Church. And it is to be prefumed, that the
Ordinary,
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Ordinary, who hath the Cure of Souls, will take Order in
fuch Cales, according to Right and Conveniency ; that is
to fay, to take Care that the Gentlemen may have Places
fit for them, and the poor People fit Places for them alfo ;
and the Ordering thereof is a Matter meerly Spiritual 5 and
with this agrees 8 H. 7.12. and the Chief Juftice cited the
Cafe of Dame Wiche in 9 H. 4. 14. and faid, the Cafe there

~was, that the Lady brought a Bill in the K.’s Bench againft

a Parfon, Quare unum Tunicam vocatamn o Coat-armor &
Pennons with the Arms of the faid Sir Hugh Wiche her
Husband, and 2 Sword in a Chapel where he was buried.
And the Parfon claimed them as Oblations, and there-
fore that they did belong to him: And there it is holden,
that ifone Ufe to fit in the Chancel, and hath there a Place,
his Carpet, Livery and Cufhion, the Parfon cannot claim

them as Oblations, neither ought he to have the faid

Things, for that they were hanged there in Honour of the
deceafed 5 and therefore, by the fame Reafon, although a
Graveftone, Coat of Armor, Tomb, ¢, are annexed to the
Freehold of the Parfon, yet in regard the Church is free to
all the Inhabitants for burying, the Parfon cannot take
them. '
And the Chief Juftice faid, that the Lady might have a
good Action during her Life in the Cafe aforefaid, becaufe
fhe her felf caufed the faid Things to be fet up there, and
after her Death, the Heir to the deceafed thall alfo have his
Altion, becaufe that (as the Book fays) they were hanged
there for the Honour of his Anceftor, and therefore they
are in the Nature of Heirlomes, which by the Common
Law belong to the Heir, as being the Principal of the Fami-
ly : The like Law of a Graveftone, Tomb, and the like.
And this agrees with the Laws of other Nations, Bar-
tho. Caffancus, fol. 13. Concl. »9. Aftion. dat. f1 aliguis ar-
ma, in aliguo loco pofita, deleat five abrafir, &c. &5 in 2x
Ed. 3. 48. in the Bithop of Cuarlifle’s Cale, it appeared,

 Page {106] * that the Ornaments of the Chapel of a preceding Bifhop

Nota.

Huflzy and
Leighton.

do belong to the fucceeding Bifhop, and are meerly in Suc-
ccffion, altho’ that other Chattels, in Cafe of a fole Corpo-
ration, do belong to the Executors of the decealed Party,
and fhall not go in Succeffion ; {o in the other Cale, Things
ercéted in the Church for the Honour of the dead Perfon,
fhall go to his Heir, as Heirlo#izes, as in manner of an Inhe-
ritance.

Note, That in Egfler-Zerm 10 Facobi, Tt was refolv’d
in the Court of Star-chamber, in the Cafe between Hufley
and Katharine Lcyton, and others, that if a Man have a

- Houfe in any Parifh,and Time out of Mind he and alil thofe

whofe Eftate he hath, have ufed to have a certain Pew in
the
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the Church, that if the Ordfnary will dif'p]" ce him, he fhali
have a Prohibition ; for if he harh it by Prefeription, he has
as gcod Right in the Seat, as he hath in his Houfe ; but
obferve that he mufl claim it as belonging to his Houle,
and not in other Manner ; for propetly it belongs to the
Inhabitants in the Manor-Houfe, if any Manor be, and not
to the Manor which includes other Tenants, Farmers, and
Inhabitants : But true it is, that the Ordinary fhall difpofe
of commen and vulgar Seats in the Church, where there is
no fuch Prefcription; as is aforefaid.

Earlof SHR EwsBUR Ys Cafe.

BY Force of céttain Lettets (bearing Date 28 Aarriilreland.
1612.) of the Lords of the Privy Countel, direéted to Er‘l%‘“gc;" 08
Sir Humphrey Winch, Six Fames Lay, Sir Anthony Saint- po&'?_,ég, i
leger, and Sir Fames Hullefton 5 they did certify to their7 Co. 33: 34
Lordfhip the Claim of Gilberr, Earl of Shrewsbury; to the
Dignities of the Earldom of Waterford, and Barouy of
Dungarvan in Ireland, in fach manner as followeth ;

King Henry the Sixth, by his Letters Patent; in the
twentieth Year of his Reign, did grant to his thrice belo-
ved Cofin Fobn Earl of Shrewshury; in Confideration of
his approved and loyal Services, in the City and County of
Waterford, pro eo quoque eundem confunguineum noftrum
predilla terva noftra Hibernie in partibus illis contra ini-
micorum € Rebellium noftrorum infultus porentius defen-
dat, ipfum in Comitemn Waterford, una cum ftilo & tatulo
ac nowmine & honore eidene debitis ordinanus €5 creamus;
habendum to the faid Earl and his Heirs Males of his Bo-
dy ; and further by the faid Letters Patent did grant
‘the Caftles, Lordfhips, Honours, Lands, and Manors of
Dungervan to the faid Earl and the Heirs Males of his
Body, to hold the Premiffes of the King and his Heirs, by
Homage and Fealty, and by the Service of being his Maje-
fty’s Senefthall in the Realm of Ireland: Afterwards in the
Parliament called Des abfentees, holden at Dullin in Ire-
land, the tenth of May the 28th of Henry the Eighth, by
Reafon of the long Abfence of George Earl of Shrewsbury

M2 out
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out of his Realm; it was enaled, that the King, his
Heirs and Affigns, fhall have and enjoy the Right of
his Crown of England, all Honours, Manors, Caftles, Lord-
fhips, Franchifes, Hundreds, Liberties, Count-Palatines, Ju-
rifdi€tions, Annuities, Fees of Knights, Lands, Tenements,
&c¢. and all and fingular Poffeffions, Hereditaments, and all
other Profits, as well Spiritual as Temporal whatfoever,
which the faid George Earl of Shrewsbury and Waterford,
or any othcr Perfon or Perfons had to his Ufe, &5¢c. King -
Henry the Eighth, by his Letters Patent, the Twenty-ninth
Year of his Reign, reciting the faid Statute De Alfentees,
* Nos pramiffa confiderantes, € nolenzes flatuiz, bonorens,
&S dignitatem preditti Comitis diminuere, fed amplius au-
gere, de certa flienria & mero motu, ¢, did grant to- the
faid Earl and his Heirs, the Abby of Rufford, with the
Lands thereto belonging in the County of Norzingham, and
the Lordfhip of Reztleram in the County of Zork, the Ab-
bies of Chefterficld Shirbrook, and Gloffadel in the County
of Derdy, with divers other Lands and Tenements of
great Value, to be holden iz Capite - And the Queftions
were ;

1. Whether by the long Abfence of the Earl of Shrew;-
bury out of Ircland, by Reafon whereof the King and his
Subjelts wanted their Defence and Affiftance there, the
Title of the Honour be loft or forfeited, the faid Earl
being a Peer of both Realms, and refiding here in Eng-
land.

. 2. Whether by the faid A& De Abpnrees, An. 28 H. 8.
the Title of the Dignity of the Earl of Faterford, be
taken from the faid Earl, as well as the Manors, Lands,
Tenements, and other Hereditaments in the faid A& fpe-
cified.

And afterwards by other Letters Patent of the Lords
of the Council, dated the Twenty-feventh of Seprember

~ 1612. the two Chief Juftices and the Chief Baron were

\ required to confider of the Cafe which was inclofed with-
in their Letcers, and were to certify their Opinions of the
farne.

Which Cafe was argued by Counfel learned in the Law,
in behaif of the faid Earl, before the faid Chief Juilices
and Chief Barons, upon which they having taken great
Confideration and Advilement, after they had read the
Preamble, and all the faid A& of the 28 . 8. it was una-
nimoufly refolved by.them all, as followeth ;

As to the firit ft was refolved, that forafmuch as it does
not appear what Defence was requifite, and that the

Con-

Page [icy]
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Confideration Executory was not found by Office to be bro-
ken as to that Point, the faid Earl of Shrewsbury not-
withftanding does remuin Earl of Warerjord.

As to the Second, it was refolved, that the faid A& of
the Twenty-eight of H. 8. De Abfenices, doth not only
take away the Poffeflions which were given to him at the
Time of his Creation, but alfo the Dignity itfelf, for al-
tho’ one may have 2 Dignity without any Pofleflion a4 fir-
flinendum nomen & orius, yet it is very inconvenient that
a Dignity fhould be cleathed with Poverty : And in Cafes
of Writs, and fuch other legal Proceedings, he is accounted
in Law a Nobleman, and {o cught to be called, in refpet
of his Dignity ; but yét if he want Pofltflions to maintain
his Eftate, he cannot prefs the King in Jultice to grant
him a Writ to call him to the Parliament; ard fo was it
refolved in the Cafe of the Lord Ogle, in the Reign of Lo-d Oglcs
Edward the Sixih, as the Baron of Burleis, Tord Trea-ieie
furer of England, at the Parliament An. 25 Eliz. did re-
port : And therefore the A¢t of the 28 H. 8. (as all other
A&s ought to be) fhall be expounded to take away ail
Inconvenience, and therefore by the general Words of the
A&, viz. Of Honours and Hereditaments, the Liiguity it goysur token
Selfy with the Lands given for Mainterance of it, are givenassy tor Po-
to the King, and the Digmty is cxtinél in the Crewwi :76t-
And the Caufe of Degradation of George Newvill, Duke of
Bedford, is worthy the Oblervation, which was done by
Force of an A& of Parliament, 16 Fune 17 Ed. 4. which
A& reciting the Making of the faid George Duke, doth
exprefs the Caufe of his Degradation in thefe Words @ 7nd
Sorfomuch as it is openly known, that tlc f1id George Lath
not, or by Inberitance may bave any lively ood to fuppert
the faid Nawe, Fficte, and Digniry, or ary Name of I-
ftare 5 and often times it is to be feen, that when any Lord
is called to high” Eftate, and hath not convenient Liveli-
hood to fupport the fame Dignity, it induceth grear Pover-
ty and Indigence, and caufeth* of.entimes grear Extortion, Puge [108]
Imbracery and Maintenance to be had, to the great Trou-
ble of all fuch Countries where fuch Eftate fhall happen
to be : Wherefore the King by Advice of his Lords Spiri-’
tual and Temporal, and by the Commons in this prefent
Parliament afflembled, and by the Authority of the fame,
ordaineth, eftablifheth and enaltech, that from henccforth
the fame Creation and making of the faid Duke, and all
the Names of Dignity given to the faid Gevrge, or to Fobn
Newill, his Father, be from henceforth void and of none
Effed, &, In which A&, thefe Things are to be ob-
ferved.

M3 1. That
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See 1 Partlia- v Fhgr gltho® the Duke bad not-any Poffeflions to fup-

P f Yo port bis Dignity, yet bis Dignity cannot be taken from him

Ant. 70,81, 96, without an At of Parliament.

Polt. 132. 2. The Fnconveniences do appear where a great State aind
Dignity is, and no Livelil:ood to maintain it.

z. Ir is good Reafon to take away fuch Dignity by ALt of
Parliament 5 and therefore the faid A of the 28 H. 8.
Jball be expounded according to the general Words of the
Writ, to take away fuch Inconvenience: And altho’ the faid
Earl of Shrewsbury be nor ouly of great Honour and Vir-
tue, but alfo of great Poffeffions in England, yer it was not
the Intention of the Att to continue bim Earl in Ireland,
when as bis Poffeffeons in Ireland were taken away from
bim, but that the King at bis Pleafive mighs confer as well
the Dignity as the Poffeffions to any other, for the Defence
of the fuid Realn. Andthe faid Letters Patent de Anna
29 H. 8. bave no Words to reflore the Dignity which the
AEt of Parliainent bath takei away 5 bur it was not the In-
tent of the King Diminuere ftatum, honorem, & dignitatem
ipfius Comitis, puz augere his Poffeffions for Maintenance
of kis Dignity, for fo much appears by this Word Augere
Jor be doth Ly the faid Letters Patent, with exceeding great
Bounty, iucreafe the Revenues of the faid Earlin England,
awhick the King did think was an Increafe of lavge Pof
Seffions in England, inflead of all that which, was taken
‘away from bim by the ACE of the 28 H. 8.

And whereas it was objefted, That the general Words
Honours and Heveditaments are explained and qualified by
the faid Words Relative {ubfequent, -ich the faid George,
or any to his Ufe bath; and therefore it fhall not be intend-
ed of any Honour or Hereditament, but of fuch whereof o-
thers are feifed to his Ufe, and no Man can be feifed of the
Dignity, and therefore that the faid A& doth not extend to -
it 5 but that it is to be underftood Reddendo fingula fingulis,
and thefe Words, @wbich ihe faid George Earl bath, are fuf-
ficient to pafs the Dignity ; and with this agrees the Opi-
nion of all the Judges of Eugland in Nevil’s Cafe upon the
like Words in the Statute of the 28 H.8. in the jth Part of

my Reports, fol. 33 & 34.

* Furifdiction
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* 7wzfdz'é“z’ion of the Conrt of Common Page [s09]
Pleas.

Hill. 2 Jac.

N the laft Term, by Commandment of the King, the Prohititions.
Juftices of the King’s Bench, and the Barons of the Ex- '3 g"' 8, &e.
chequer, were affembled before the Lord Chancellor Elf 1’1,,;1'7?00_
mere at Qork-boufe, to deliver their Opinions, whether Vid.Far 8,31,
there was any Authority in our Books, that the Juftices of 78 &‘7-8”3»
the Common Bench may upon Information to the Court *37274%
{which commonly is called Suggeftion) grant Prohibitions,
or whether of Neceffity every Plea ought to be pending in
the Court for fuch Caule, and the King would know their
Opinions in this Cafe: And the Judges took Time to de-
liver their Opinions until this Term. And then Fleming
Chief Juftice, Tanfield Chief Baron, Snigg, Althaii, Crook,
Bromley and Dederidge, (Yelverton and Williams Juftices
being dead fince the laft Term) did deliver their Opinions
to the faid Lord Chancellor. That the Precedents of each
Court arc fufficient Warrants for their Proceedings in the
fame Court; and therefore as well in the King’s Bench in the
Exchequer, as in the Common Bench, the judicial Prece-
dents in them are good Warrants of their Proceedings; and
therefore for a long Time, and in many Succeffions of Re-
verend Judges, Prohibitions upon Information, without any
other Plea pending, have been granted, Iffues tried, Ver-
diéts and Judgments given upon Demurrer; all which being
in Force, they were unanimoufly agreed to give no Opinion
againft the Jurifdiction of the Court of the Common Bench
in this Cafe, and none of the Judges of the Common Bench
were called, or prelent at any Conference concerning this
Matter; and yet Laqueus confraltus eft, 8 wnos liberari
Jumus, Et mmagna eft veritas & prevalet. See my par- 4 Inf. g9, ico
ticular Treatife of the Jurifdiftion of the Common Bench
in this Point, by which the Jurifdi€tion of that Court evi-
dently appears. .

M 4 Parliament
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Parliam. Cafles

78, 79, &c.
Far. 103.
4 Init. 351

Part RII,

Parliament in Ireland.

Hill. 10 Jacobi 1.

/ HE Yords of the Council did write to the two Chief

Juftices 2and Chief Barons in thefe Words, Afrer our
kearty Commnendations to your Lordflips: Whereas his Ma-
Jefty, for divers weighty Confiderations, bath refilved ro hold
a Parliomens “within the Realm of Ireland: Aud that Iy an
Att made in the teuth Year of H. 3. called Poynings’s A&,
it is provided, Thar all fuch Bills as fball be ffered ro the
Parliainent theve, fball be firft tranfevibed bither under the
Great Seal of thar Kingdowm, and Faving received Allewance
and Apprebation lere, fball Le put under the Great Seal
of this Kingdom, and fo returned thirber to be preferred to
the Parliament, forcfinuch as theve are accordingly traaf:

Poge [11c]ferred bitker from thence * divers Bills, as well publick as

private, fome of which Bills were firfl agreed on bere, fone
others were fraimed and conceived there, and coming now
bither may baptily veceive Amenducent and Alreration 5 We
have thought w:cet for Avoidance of any Lueftion or Incon-
venience that may arife of the Manver and Form o Pro-
ceedings in amending or alteriug of thofe Bills, kerely to
pray and require you, calling to you his Majefty Arcoruey
and Solicitor, 1o losk into Poynings’s A&, and to confider of

Such Courfe as fball be fir to be keld concerning the fame, &e.

Dat’ ultimo Junii 1612. Upon which in this Term the
faid Chief Juftices, Chief Baron, Attorney, and Solicitor
General, were aflembled two feveral Days at Serjeants
Inns and they had not only confidered of the 10 H. 7. c. 4.
called Poyning’s ACF ; but alfo of an A& made in the
Realm of Tielaind 3 & 4 Phil. €& Mea. cap. 4. intituled,
An ALt declaring how Poynings’s A& fall be expounded and
tokens: For by the faid A& of the 10 H. 3. it is pro-
vided, That po Parliament be hereafter holden in the
faid Land of Ireland, but at fuch Seafons as the King's
Lieutenant and Council there firft do certify the King,
under the Great Seal of that Land, the Caufes and Con-
fiderations, and all fuch Als as to them feemeth fhould

‘ pals
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pals in the faid Parliament: And fuch Caufes, Confidera-
tions, and Aéls affirmed by the King and his Council, rto
be good and expedient for the Land, and his Licence
thereupon, as well in Affirmarion of the faid Caufes and
Allts, as to {ummon the faid Parliament under the Great
 Seal of Ewugland had and obtained: That done, a Parlia-
ment to be had and holden after the Form and Effelt be-
fore rehearfed : And if any Parliament be holden in thut
Land hereafter, contrary to the Form and Provifion afore-
faid, it be deemed void and of none Effeét in the Law,
Upon which A& divers Doubts and Ambiguities were con- The Worg
ceived, fome whereof were of greater Difficulty than others: ::”l‘g exteids
And firft, a Doubt was conceived, whether the faid AQ of [ Suceel-
the 1o H. 7. does extend to the Succeflors of H. 7. for that The Word
the A& {peaks only of the King generally, and not of his King ex-ends
Succeflors. 2. If the Queen Mary were within the Word (e, ¥ 9
King 5 and altho’ thefe were not Matters of great Ambi- ~
guity, for that this Word King, which imports his politick
Capacity, which never dies, and being {poke indefinitely,
does extend in Law to all his Succeflors, yet is this fo ex-
pounded by the faid A& of 3 & 4 PFil. £5 Ma. viz. That
the faid A& of the 1o H. 5. fhall extend to the King’s and
Queen’s Majefty, her Heirs and Succeflors.  Secondly,
Where the A& of Poynings’s fays, The King's Lieutenant
and Council there, a Scruple did arife 5 that if the King
appoint one by the Name of his Deputy, or Lord Juftice, or
that if he conflitute two Lords Juftices, Chief Governor or
Gavernors, and the Council, €9¢. and therefore it is explain-
ed in the A& of the 2 & 3 Plil. &S Ma. that the faid A&
of Pgynings extends to all of them. Thirdly, the greateft
and moft dithicult Doubts was upon thefe Words of the
A& of Poyning’s: And fuch Caufes, Confiderations, and
ACls affirmed by the King and bis Council to be good and
expedient for rhas Land, &c. Whether the King may
make any Change or Alteration of the Caufes, Confidera-
tions or A&s which fhall be tranfmitted hither from the
Licutenant and Council of [reland, for that it is not Affir-
mative, but for Correétion and Alteration of them s and
therefore it was neceflary to explain, that the A& of the
3 & 4 Phil. & Ma. was in thefe Words : Either for the
paffing of the fmd Ats, and in fuch Forwne and Tenor as
they [bould be fent inuto England, or clfe for the Clange or
Alteration of them, or any Part of the fame. Fourthly, An-
other Queftion was upon the Words of the firlt A&, w1,
That doice, @ Pariiament to be had and beldein, €Sc. Tf at the
fame Parliament other A&, which have been affirm’d or alter-
ed here, may be enacted by the Authority of the Parliament

* there,
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Page [1111* there, the which is explained by the faid laft A& in thefe
Words, wiz. For paffing and agrecing upon fuch Afts,
and no others, as fhall be fo returned under the Great
Seal of England. Fifthly, Great Doubt did arife on thefe
Words, T hat done a Pariiament to be holden, whether
the Lieutenant and Council of Ireland, after the Patlia-
ment begun, and pendente Pariiamento, may, upon De-
bate and Conference had there, tranfmit any other Con-
fiderations, Caufes, 'T'cnors, Provifions, and Ordinances, as
fhall feem to them to be good, to be cnaéted at the
faid Parliament within the Realm of Freland, the which is
explained by the faid 5 & 4 Ph. & Ma. by exprefs Words,
that they may.

Note, Reader, the Order of Proccedings and Summons
of Parliament in lrveland 5 Firft, The Lieutenant ard
Council do certify under the Greatr Seal of lreland the
Caufes and Confiderations of all fuch Afts as feems good
to them to be paffed in Parliament, fo that originally it
is 20 Degin there. 2. They are to be affirmed, altercd, or
changed, and returned under the Great Seal. 3. Licence
under the Great Seal to fummon and bold « Parliament.
4. 70 be done pendente Parliamento, as it appears it ought
to be.

And it was unanimoufly refolved, that the Caufes, Con-
fiderations and Aé&s tranimitted hither under the Great
Seal of Ireland, ought to be kept and preferved here in
the Chancery of England, and fhall not be remanded.
2. If they be affirmed, they ought to be tranfcribed un-
der the Great Seal and rewurned into Ireland, und all
that which paffes the Great Seal ought to be inrolled
here in the Chancery. 3. If the A&s tranfmitted hither
be in any Part altered or changed here, the A& fo
altered and changed ought forthwith to be returned un-
der the Great Seal of England; but the Tranfcript under
the Great Seal of Ireland, which remains in the Chancery
here, fhall not be amended, but the Amendment fhall
be under the Great Seal of England as aforefaid, returned
into Ireland, without any Signification or Certification of
their Allowance by thofe in Jreland ; for as the A
move originally in Ireland, {o the Amendments or Al-
terations move here in England; all the Bills which are
tranfmitted here from Ireland, are with the Petition of
the Deputy and Council of the King all together under
the Great Seal of freland, and {o all the. Afts which are
affirmed ot altered, are returned together under the Great
Seal of England. See 10 H. 6. 8. which begins Mich. 18
H. 6. Rot. 46. coram Rege, how the Parliament in Ireland

2 was
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was holden there before Poynings AF. And fee another
A& made at the Parliament in freland in the fame Year
of 10 H.7.¢. 22, it is enafled, that all Statutes late made
within this Realm of Ewugland, concerning or belonging
to the common and publick Weal of the fame, from
henceforth to be deemed good and effeétive in the Law,
and over that be accepted, ufed and exccuted within this
Land of Ireland inall Points, at all Times requifite, ac-
cording to the Tenor and Effe@t of the fame: And o-
ver that by the Authority aforefaid, that they and every
of them be authorifed, proved, and confirmed within the
faid Realm of Ireland; and if any Statute or Statutes have
been made within this faid Land theretofore to the con-
trary, that they and every of them by the Authority a-
forefaid, be adnulled and revoked, void and of none Effeét
in the Law, And obferve that this Word (lare) in this
A&, hath the fame Senfe (as lefore) {o that this A& ex-
tends to all A&s of Parliament made in Ewugland before
the A& of 10 H.7. And that is the Reafon, that all A&s
of Parliament made in Ewgland before this At concerning
Ireland, but only general A&ts made fince the faid A& of
10 H. 9. do nor bind them, becaufe that (as it hath been
faid) they have a Parliament for the Realm of Ireland,
and thofe of Ireland do not come to our Parliament.
Vide R. 5. 12. Hibernia babet Parliamenta, & faciunt le-
ges, & moftra flaruta won ligant eos, quia non mirtunt
Milites ad Parliamentum, fed perfone eorum funt Subjelti
Regis, ficut Inhabitantes Caline, Gafecgnie & Guiene.

* But Queftion is made of this in{ome of our Books. 774. Page [112]
20 H. 6. 8. 32 H 6.25. 1 H. 7.3 8 H 4. 10. 8 Rich 2. Dot
Procefs 204. 10 Ed. 5. 41. 13 Fd. 2. titulo Baflard. 11 H.

4.7. 7E. 4.29. Plowd. Comm. 368. 13 El Dyer 35. 2 E-

liz. Dyer 366. Calvin’s Café in the feventh Part of my Note.
Reports 226. 14 Ed. 3.183. A Prebend in England is
made Bifhop of Dublin in Ireland, his Prebendary is

void.

See the Statute of Ireland, upon what Books and A&ts Where a Sta-
of Parliament: This Queftion is now by common Expe- F“‘CJ’E:.E_”g'?“d
rience and Opinion without any Scruple refolved, that the iiynd
Als of Parliament made in England fince the A& of ;Intt. 350,351,
the 10 H. 7. do not bind them in freland ; but all As 356
made in England before the 10 H. 7. by the faid A&
made in Ireland An. 10 H. 3. cap. 22. do bind them in
dreland, '

The
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The King's Prevogative in Dignities.
Quzre,

OTE, that Camden King at Arms told me, that fome

held, that if a Baron dics, having Iffue divcrs Daugh-
ters, the King may confer the Dignity on him who mar-
ries any of them, as hath been done in divers Cales, viz,
In the Cafe of the Lord Cromvell, who had Iffue divers
Daughters, and the King did confer the Dignity upon
Burchier who martied the youngeft Daughter, and he
was called Lord Cromuwell: And fo in other Cafes: And
he faid, that the Earl of Glocefter, who had married the
Daughter of King Henry the Third, and the Countefs af-
ter martied Moun: Hermer, who was her Husband’s Se-
cretary, for which the King imprifoned him ; and after be-
ing reftored to the King’s Favour, during the Minority of
the Son of the {aid Farl of Glocefter, and until the Infant
came of full Age, and when the Infant was of full Age he
was called to the Parliament by the Name of the Earl of
Glocsfler, and the other by the Name of Mount Hermer
Knight 5 and he faid, that it appears in the Edi&, or
Statute made in Frauce, that if any be made Duke,
Marquefs, Earl or Baron of any privileged Place, as of
Guife, &c. if he die without Heir Male of his Body, the
Dignity is not only extin&, but the King fhall have the
Manor or Territory whereof he took his Name and Digni-
nity : Sed nos uon habeinus talein confuctudinem. ‘

Ecclefiaftical ]urWié%’ion.

'OTE (by Limwood) that it appears, that by the Ca-
nons Ecclefiaftick, none may excercife Ecclefiaftical
Turifdiétion, unlefs he be within the Orders of the Church,
becaufe none may pronounce Excommunication, but a fpi-
ritual Perfon; and there it appears, that as well the Re-
gifter as the Judge ought to be fpiritual, but now by the.
Statute of the 57 H. 8.cap. 17. A Doétor of Law or Re-
gifter, although he be a Layman, may execute Ecclefiafti-
cal Jurifdiction.
Py Note
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Note alfo, that by the Canons no Ecclefiaftical Judge
ought to cite any Churchwarden to the Court, but fo as he
may rerurn home again to his Houfe the fame Day. .

Alfo the Canons do limit how many Courts Ex Officio
they may have within a Year.

* C%ﬁom of London. Page [113)

Mich. 11 Jac.

N OTE, that if a Man gives to one of his Children a See 2Salk. 426.
certain Sum in his Life, and after dies, although this 1 Lev.227.
is not given as a Child’s full Portion, yet it fhall be fuffi- | Is‘gg"ﬂl_ﬁg_
cient for him'; but if the Father by Writing or by Will does ~
declare, that it is but Part of a Child’s Portion, then he
fhall have a full Child’s Part, otherwifc not. But fome
made a Difference where this Sum, fo given and declared
to be but for Part, fhall be accounted upon Account Parcel
of the entire Eftate or not; that is to fay, if the Iffue fo
in Part advanced fhall have {o. much as amounts to a
Child’s Part, and that the Wife and the Executor fhall gain
thereby, where that this Portion fo given, fhall be of no

Benefit to the Wife or the Executors.

As if 2 Man hath two Children, and gives to one of
them an hundred Pounds in Part of his Advancement, and
then dies worth 9oc /. in this Cafe the Wife, the Iffue not
advanced, and the Executors fhall have but three equal
Parts of the goo /. wiz. three hundred Pounds apiece ;
and then this hundred Pounds fo given fhall be in Hotch-
pot between the Children ; which (as I think) cannot be 3
for then there fhall not be Equality among the Iflues, as
the Cuftom doth require, who ought in my Opinion to
have the Precedency of Favour, if any be.

Devife
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Devifp.

OTE, it washolden by the Judgesin the King’s Bench,

That if 2 Man, being poflefled of a Houfe and Term

for Years, doth devife to pious Ufes for Years, and then

does demife this to his Wife for Life, the Remainder over,

and dies, all his Debts being paid; if the Widow enters

generally, and converts the Profits to her own Ulfe, and

not to pious Works ; this is a Determination of her Elec-

tion : And this is the general Cafe, and therefore itis good
that it be {pecially found.

Haynes's Cafe.

Felony to fteal OTE; in the Lenten Aflize, held at Zeicgfler 11 and
gh":é‘r‘.d‘”g 12 Fac. the Cafe was, 7 har one Willlam Haynes had

9E. 4 1. digged up the feveral Graves of three Men and one Wo-

Moor 878, gan in the Night, and bad token their winding Sheets

30l 140.20 o their Bodies, and buried them again 5 and it was re-

priecy in them, folved by the Jultices at Serjeants Inn in Fleetfireet, that
the Propriety of the Sheects remain in the Owners, that is,
in him who had Property therein, when the dead Body
was wrapped therewith, for the dead Body is not capable
of it, as in 11 H. 4. If Apparel be put upon a Boy, this is
a Gift in the Law, for the Boy hath Capacity to take it;
but a.dead Body being but a Lump of Earth hath no Ca-
pacity 5 alfo it is no Gift to the Perfon, but beftowed on
the Body for the Reverence towards it, to exprefs the
Hope of Refurreftion. Alfo a Man cannot relinquith the
Property he hath to his Goods, unlefs they be vefted in
another; and accordingly at the faid Affifes, he was feve-
rally indi¢ted for taking each of thefe Sheets: And the
firft Inditment was of petty Larceny, for which he was
whipped : And at the fame Affifes he was alfo indi&ted for
the felonious Taking the three other Sheets, for which he
had his Clergy, and fo efcaped the Sentence of Death,
which he well deferved, for this inhumane and barbarous
Felony.

* Earl
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* Earl of DErRBYs Cafe. In Canc, 7%° 4

Hill. 11 Jac.

-

IN the Chancery, between Sir Fobn Egerton, Plaintiff, County Pla-
and Williawe Earl of Derby, Chamberlain of Chefler tli?eChen Cas
and others, Defendants, for the Truft and Intereft of 2 Farm s 5.~
«called Budfpaw in the County of Chefler : It was refolved
by the Lord Chancellor, the Chief Juftice of England, the
Mafter of the Rolls, Doderidge and Winch Juftices.
1. That the Chamberlain of Chefler, being fole Judge of
Equity, cannot decree any Thing wherein himfelf is Party,
for he cannot be a Judge iz propria coufr, but in fuch Cale
where he is Party, the Suit fhall be heard here in the
Chancery, coram Domino Rege.
2. If the Defendants dwell out of the County Palatine, Cumberb.3o,19
he who hath Caufe to complain in Equity, may alfo com-
plain here in the Chancery, for in Refpett that Proceedings
in Chancery do bind the Perfon only, if the Perfon be out
of the Jurifdittion, the Chamberlain of Chefler cannot re-
lieve the Party ; and therefore, Necuria ‘Domini Regis de-
ficeret in juftitia exhibendn, the Suit fhall be here in the
Chancery ; for elfe the Subject fhall have good Right, and
yet have no Remedy, which will be Inconvenient.
And this does purfue the Reafon of the Common Law,
as appears 13 Bd. 3. Tit. Furifdittion. 8 Ed. 2. Af. 38:.
s Ed.3.30. 30H.6.6. 7 H. 6, 37. The Cafe of the Lord
of the Marches of Wales, although an Altion will lie in
Wales, yet becaufe he which hath Caufe of A&ion cannot
have Juftice there, he fhail fue here in the King’s Bench;
for where the particular Courts cannot do Juftice to the
Parties, they fhall fue in the King’s general Court at F7¢f2-
wminfler, 11 H. 4. 27. 8 Fd. 4. 8. in all Cafes where it ap-
pears to the Court, that thofe who have Liberties to take
Conufance, do fail of Right as in Matter of foreign Plea,
&c. the Marter fhall be determined in the general Courts
at Weftminfter.

3. It
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3. It was refolved, that the King cannot granta Commif-
fion to determine any Matter of Equity, but it ought to-
be determined in the Court of Chancery, which hath had
Jurifdi@tion in fuch Cafe Time out of Mind, and had al-
ways fuch Allowance by the Law : But fuch Commiffions
or new Courts of Equity fhall rever have fuch Allowance;
but bave been refolved to be againft Law, as it was agreed
in Port’s Cale. ,

4. Upon Confideration had of the Certificate of the Lord
Dyer, and other Juitices in the Time of Queen Elizabeth;
concerning the Jurifdiction of the County Palatine of Che-
fter s it was refolved, that for Things tranfitory, although
that in Truth they be within the County Palatine, the
Plaintiff may by Law alledge them to be done in any Place
within Zrgland, and the Defendant may not plead to the
Jurifdi&ion of the Court, that they were done within the
County Palatine. See Dyer 135 Eliz. fol.202. 716, Office
found by Mandate out of Chancery of Land in Chefbire is

void.

* Forms and Orders of Parliament.

N the Houfe of Commons, when the Speaker is chofen;
he in his Place,where he firlt fhall fit down, fhall difable
himfelf, and fhall pray that they would proceed to a new
-Eleétion; but after he is put into the Chair, then he fhall
pray them, that with their Favours he may difable him-
felf to the King, fo that their Expeftations may not be de-
ceived.

But Note, that the King the firft Day of Parliament
fhall fic in the upper Houfe of Parliament, and there the
King or the Lord Chancellor by his Commandment, fhalt
relate and fhew the Caufes of calling the Parliament, the
which are beft founded on the Words of the Writ of Sum-
mons of Parliament (which is a good Subje& to trear on,
¢Jc.) and then in the Conclufion of the Oration, the Com-
mons are commanded to chufe a grave and learned Man to
be their Speaker. Upon which the Commons fhall prefently
affemble themfelves in the lower Houfe; and he is to be a
Mcmber of their Parliament, and hereupon he fhall difable
himfelf, s fupra, '

And
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And two or three Days after, the Commons fhall prefeﬁf+xﬂ[t_ 8, 2,10

their Speaker in the Upper Houfe to the King, where he
fhall difable himfelf again to the King, and in moft hum-
ble Manner fhall intreat the King to command them to
chufe a more fufficient Man: And after he is allowed by
the King, then he fhall make an Oration, and in the Con-
clufion fhall pray the four ufual Petitions ; the which Ora-
tion being anfwered by the Lord Chancellor, and his Peti-
tions allowed, the Speaker and the Commons fhall depart
to the Houfe of Commons, where the Speaker in the Chair
fhall requeft the Commons, that inafmuch as they have
chofen him for their Mouth, that they would aflift him,
~ and favonrably accept his Proceedings, which do proceed
out of an unfeigned and 'fincere Heart to do them Service.

Note; in the Lower Houfe, when a Bill Is tead, the v.de Rymeri
Speaker does open the Parts of the Bill, fo that each Mem- }1 8 ¢ me-

ber of the Houfe may underfland the Intention of cach Part

.

o expedt
endi Didlas 1n

of the Bill; and the like is done by the Lord Chancellor in -arjiawe-ro,
. the Upper Houfe; then when it is read the fecond Time, genes W,

fometimes it is ingrofled without any Commitment, tut
then ilie Speaker makes Queflion of it in this Manner:
The Queftion is, Whether this Bill foall be engroffed, or

Bohun.

not. As many as would have the Fill ingroffed, fhall fay, 4 Inlt- 3¢,

Tea 5 and as many as would not; {2y, No.

But in the Upper Houfe of Parliament when fuch Que-
ftion is made about engroffing, if there be no Contradiétion,
the Lords do not deliver their Affent in faying, Conrent, or
their Diflent in faying, Necz content, for husbanding the
Time ; but if their be any Contradiétion, it is tried Seria-
tim, by Content, or not Content; but-neithef in the Upper
or Lower Houfe, the Lord Chancellor or Speaker, fhall
not repeat a Bill or an Amendment but once.

When a Bill is committed to the fecond Reading, then
if the Committees amend it in'any Peint, then they fhall
write down their Amendments in a Paper, and fhall direct
to 2 Line, and between what Words the Amendments fhall
be put in, or what Words fhall be interlined, and then all
fhall be ingroflfed in a Bill.

And if a Bill pafs in the Commons Houfe, and the T.ords
dmend the Bill when it is fent to the Upper Houfe, they
do as before fhew the Line, and between what Words, and

after the Amendments are ingroffed with particular * Refe- Pz

rences, and the Bill with the Amendments are funt 2g2in
to the Houfe of Commons where they affirm them ; the
Amendments are read thrce Times, and then they infert
them into the Body of the Rill, and fo F conveiys ot a Bill
which pafleth firft in the Upper Toufe. Bur note, thatin

N ane

zlin‘é

-

i
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one of thefe Cafes the entire Bill fhall -not be read again in
the Houfe wherein they firft pafs, but the Amendments on-
ly, for no Bill fhall be read above three Times.

No Lord ought to fpeak to the Bill two Times in one
Day. Alfo no Knighr, Citizen or Burgefs ought to fpeak
above once to one Bill in one Day, unlefs fometimes by way
of Explication. '

No private Bill ought to be read before the publick Bills,
unlefs the one Houfe or the other do require i,

Note ; in the Houfe of Commons, thofe that are for the
new Bill, (if there be a Queftion of Voices) fhall go out of
the Houle, and thofe who are againfl the Bill, and for the
Common Law or any former Law, fhall fit in the Houfe
for they are in Pofleflion of the old Law : And in the Up-
pet Houfe two Lords are appointed, one of the one Part,
the other of the other, to number the Voices.

In both Houfes, he which firft ftands up to fpeak, he
fhall firft fpeak, without any Difference of Perfons.

When a Bill is ingroffed at the third Reading, it may be
amended in the fame Houfe in any Matter of Subftance, 2
Jorriori, the Error of the Clerk in the Ingroffing may be
amended, &, '

WaLTER CrUTEs Cafe.

Pafch. 12 Jac. 1.

Wﬂltcr Chute, Sewer to the King, did exhibit a Pe-
tition to the King, that for the Safety of the
Realm, and the Seccurity of Strangers within the Realm,
that the King would vouchfafe t0 eret a new Office
of Regiftring of all Strangers within the Realm, except
Merchant-Strangers, to be kept at Lowdon 5 and to grant
the faid Office to the Petitioner, with a reafonable Fee,
or without a Fee ; and that all Strangers, except Mer-
chant-Strangers, might depart the Realm within a cer-
tain convenient Time, if they do not repair to the faid
Regifter, and take a Billet under the Regifter’s Hand :
Which Petition the Lords of the Council did refer to
me,
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e, by their honourable Letters of the 13th of Noverzier
1613. that I calling to me Counfel lcarned in the Law,
jhould confider what the Law is in that behalf, and how
it may ftand with Conveniency and Policy of Stare, to put
the fame in Execution, and by whom it ought to be per-
formed : And upon Conference had with the Juftices of the
Common Pleas, and the other Juftices and Barons of Ser-
Jeants Inn in Fleerflreet, it was refolved, that the Ereti-
on of fuch new Offices, for the Benefit of a private Man
was againft all Law, of what Nature foever : And there-
fore where one Captain Lee did make Suit to the King to
have a new Office, to make Inventory of Goods of thofe
who died Teftate or Inteftate 5 it was refolved by the Lord
Chancellor and my felf, that fuch Grant fhall be utterly
void, although no certain Perfon hath it, and that this was
againft Common Law, and the Statute of 21 H. 8. In like
manner another fued * to have the Regiftring of Birth- Page [117]
Days, and the Time of the Death of each Perfon within
the Realm; and that it might be on Record and authen.
tical : So Mich. 19 Fac. To make a new Office inthe Up-
per Bench, for the only Making of all Zaritars at the Suit
of the Lord Danbigny, and atier him of the Lord fofm
Huugerford, and others, was refolved to be void. So Liz-
tletor’s Suit, to name an Officer to be a general Regiller,
or rather Tabler or Indexer of all Judgments, for Debts,
and Damages, Recognizances, Bills, Obligations to the
King, Deeds inrolled, Fines upon Offenders in the Star-
Chamber, and other Courts whatfoever : And this was pre-
tended to be for the Benefit of the Purchafer, and the ready
finding of Records ; and to fuch Purpole was made the
Statute of the 29 Eliz. for inrolling of Statutes 5 but the
Suit was reje&ed by the two Chief Jultices and others : For
every Court fhall chufe Officers cither by Law or Prefcrip-
tion: The Law or Cuftom may not bechanged without 2
Parliament 5 and fo it was refolved Hill. 12 Fac. Regis 5 and
divers other fuch Inventions were refolved to be againft Law
and Record. :

As to the fecond, in the Cafe of Sit WWalter Chute, con-
cerning the Conveniency or Inconveniency of it, it was re-
folved, that it was inconvenient for divers Caufes. 1.'For
a private Man to have private Ends. 2. The pumbring
of Strangers by a private Man would infer a Terror 5 and the
King and Princes of other Countries will take Offence
at ir, and will do the like to the King’s Subjedts, 3. It
is to be' confidered, what Breach it will be to former
Treaties.

N 2 As
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Asto the third, in the Cufe of Sir Walter Chute, that

may be performed without any Inconvenience ; and fo it
was devifed by the Lord Burleigh, and other Lords of the
Council, Auno 37 Eliz. viz. To write Letters to the Ma-
jors, Bailiffs, or other Head Officers of every City, Borough
or Town where any Strangers are refident, to certify how
many Strangers, and of what Quality are in their Ciries,
&c. the which they are to know in refpeét of their Inhabi-
tants and Contributions to the Poor, and other Charges s
and this may be done without any Writing.

Which Suit being made to the Lords, was well approved
by them, and the Suit utterly difallowed the 3 December
Aie.3 H. 8. Commiflion granted to divers, to certify the
Number of Strangers, Artificers, with the Number of
their Servants within LZozdor, and the Suburbs thereofy
&c. according to the Statutes. See Candifb’s Cafe, 29 FI.
for making of all Writs of Superfedeas in the King’s
Bench.

13 Eliz. A grant of an Office of T homas Kniver, to exa-
mine all his Majefty’s Auditors and Clerks of the Pipe con-
cerning their Offices for Years: It was refolved by the
Court to be againft Law ; for it belongs to the Barons who
are Judges; and it is alfo an Inpovation in a Court of Ju-
ftice. 25 Eliz: A Grant of an Office to Tho. Leickfield to
examine all Deceits, falfe Allowances of the Queen’s Offi-
cers for eight Years, refolved te be void.

The Making of Subpena’s in Chancery, anciently belong-
ed to the fix Clerks: The late Queen’s Majefty granted the
fame by Patent to one particular Man.

The Keeping and Filing of Affidavits in Chancery, an«
ciently helonged to the Regifter. The King’s Majefty, that
now is, granted the fame to one particular Man.

The Erefting and putting down of Inns hath been
anciently in the Power of the Juftice of Peace. His
Majelty hath given that Power by Patent to a particular
Man.

Page [118] * The Tuking of the Depofitions, and all other Pro-
ceedings before and by the Commiffion, which hath ufed
to be taken and kept by the Commiffioners themfelves,
or fome Cierk of their ‘Appointment 5 his Majefty hath
granted the fume by Patent to one particular Man.

The King by his Letters Patent granted to Sizzon Dar-
lington the Ofhice of Alveger, and limited what Fees he
flould rake.

The fole Drawing, Writing and Ingroflingof all Licences
and Pardons was granted to Edward Bacon, Gent, with the

: Fee
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Fee that had formerly been taken, and a Reftraint for all
others, &¢.

The Offices of Subpenas was granted to Theinas George
and others during Life, with the Fee of 2 5. and a Re-
ftraint that no others prefume to make tholc Writs. |

The Office of making and regiftring all- manner of Aflu-
rances and Policies, &'c. was by Letters Patent granted to
Richard Gandier, Gent. with fuch Fees as the Lord Mayor
and others fhould rate, with Power to rate Fecs, and a
Reflraint of all others, &c. which was during Pleafure, and
afterwards to him and others during Lives.

The Office of Writing Tallies and Counter-Tallies grant-
ed to Sir Pincenr Skinner.

The Office of ingrofling Patents to the Grear Seal, and Quzre.
an Increafe of Fees granted late to Sir Rickard Yourg, and
Mr. Pye.

[Q. Skinner 607.]

Sir STEPHEN PROCTER’s Cafe.

N an Information preferred in the Star-Chamber by thefudges divided
Attorney General, againlt Stephben Proller, Berkenbeadi) e bSm'

and others, for Scandal and Confpiracy of the Earl of “™™>¢
Northampron, and the Lord Fooror. At the Hearing of
this Cafe, were prefent eight Lords, Scil. the Chief Ba-
ron, the two Chief Juflices, two Bifhops, one Baron, the
Chancellor of the Exchequer, and the Lord Chancellor:
And the three Chief Juftices, and the Temporal Barons
condemned Sir Sreplen Protler, and fined and imprifoned
him: But the Lord Chancellor, the two Bithops, and the
Chancellor of the Exchequer acquitted him. And the
Queftion was, if Sir Stepben Profter fhall be condemned
or acquitted ; and it feemed to fome of the Clerks Prima
Jacie, that the berter fhall be taken for the King, and
that he fhall be condemned. But others were of the con-
trary Opinion ; and hereupon the Matter was referred to
the two Chief Juaftices, calling to their Affiftance the
King’s learned Counfel : And firft they refolved, that this
Queftion muft be determined by the Precedents of the
Court of Star-chamber ; for that Court 1s againft the Rale
and Order of all other Courts, for in the King’s Bench,

N 3 the
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the Common Pleas, or the Exchequer, or in the Exchequer-
Chamber, where all the Juilices are affembled, if the Juf-
tices are equally divided, no Judgment can be given ; and
fo it is in the Court of Parliament; and therefore this
Courfe ought to be warranted by the Cuftom of the Court;
And as to that, two Precedents only were produced for the
Maintenance of the faid Cuftom, viz. One in the Hillary-
Terin, 39 Fl. between Gibfon Plaintiff, and Griffith and
others Defendants 5 where the Complaint was for a Rior,
and at the Hearing of the Cafe there were eight prefent
four gave their Judgments that the Defendants were Guil-
! ty 5 but the other four, whercof the Lord Chancellor was
Page [119) one, provounced * the Defendants Not guilty, and no Sen-
tence of Condemnation was ever entred, becaufe the Lord
Chancellor was one of the four who acquitted them. The
other was Hill. 45 Eliz. in an Information by the Artorney
General againft Katharine and others, for Forging of a
Will, and a Mildemeanor for procuring a fraudulent Deed
to defeat the Queen of her Efcheat: And eight were in
Prefence at the Hearing of the Caufe, whereof four found
the Defendants Guilty of Forgery, and did infliét the Punifh-
ment according to the Statute of the 5 Eliz. but the others,
whereof the Lord Chancellor was one, gave Sentence, that
the Defendants were guilty of the Mifdemeanor, and nor of
the Forgery, and impofed a Fine of 500/ only: Which
Decree was entred according to the Lord Chancellor's Voice,
altho’ the Sentence on the other Side was more beneficial
for the King; and no other Precedent could be found in
this Cafe, the which I have reported this Term,

Exaction of Benevolence.

See Npeed’s

Chroo. 529, ‘OTE 5 the Exation under the good Name of Bene-
{{0",]74}- , volence began in this Manner.
awley's Bt pphen King Edward the Fourth bad a Sulfidy granted

24, 525. . . .
fwyd_ Vigil 1o bim in the 12 Ed. 4. by Parliament, becaufe ke could
302,393, 527, hgve no more by Parliament, and without a4 Parliaiment be

= 2; i;ffg’f&c' conld not have ay Subfidy to be levied of the Lands and

Righe, Cotton, Goods of the Suvljeet, ke wnvented this Shift or Device, in
Tit Loans. aqubich three L Fings are to be obferved.

Whitlock’s :

M3, Tit.. Bene- 1. The
velenes,

13 Co, 29.
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1. The Caufe.
2. The Invention.
3. The Succefs.
1. The Duke of Burgundy, who Fad married Maraarer,

the Sifter of Edw. 4. folicited King Edward 1o join in 1 ar .

with bim againft rhe ¥rench King, to swhich the King eafily HolinMead

7 i ] 3 1y Edoo Sogq.
confented, becaufe be fought Revenge againfl the French Stow 7oi. +

King for Aiding the Earl of Warwick, Queen Margarert,
and Prince Edward, and their Partys and therefore to
wake War againft the French King awas the Caufe.

2. The lovention was, The King called before him az
Jeveral Tumes a great Number of the Wealthieft of bis Sub-
Jelts, to declare to them bis Neceffery, and bis FPurpofe to
- levy War for the Honour and Safery of the Kingdom, and
demanded of each of thew a certain Sum of Moncy 5 and the
King treated with them with fuch great Grace and Cle-
mency, and with fuch gentle Prayer to affifp bimn in bis
Neceffaty, for the Honour of the Realm, that they very free-
ly yielded to bis Requeft, for the Honour and Safery of the
Realm : Anmongft the reft, there was a Widow of a very
good Eftate, of whom the King meerly asked what fhe would
awillingly give bim for the Mainrenance of bis Wars 5 By my
Jaith, quoth [be, for your lovely Countenance fake, you fbail
bave 20 Pound, which was more than the King expecied 5
the King thanked ber, and vouchfufed to kifs ker,upon which
She prefently fwore, he fhould have twenty Pound more.

3. The Succefs and Event was, That whereas the King
called this a Benevolence to pleafe the Pcople, yet many
of the People did much grudge at it, and called it a Male-
volence, :

Primo Ed. 5. in the Oration of the Duke of Bucking-
bham in Guild-ball in London, he inveighed, amongft other
Things, againft this Taxation under the Name of Bene-
volence. 1 Rich. 5. cap. 2. the Subjels of the Realm fhall
not be charged with fuch Charge or Impofition called Be-
nevolence, which tendeth to the Subverfion of the Law,
and Deftruction of Commonalty, as appears in the Pream-
ble (where any fuch Charge.) And that fuch Exaétion be-
fore taken, under the Name of Benevolence, fhall not be
drawn into Example * to make fuch or the like Charge,
" but fhall be damned and adnulled for ever: But it appears
by the Preamble, that this Benevolence was againit the
Will and Liberty of the Subje&t, but a free-will Offering is
not reftrained. :

Anno 6 H. 9. The King declared in Parliament, that he
had juft Caufe of War againft the French King, which for
the Caufes there fhewn was approved; and for that he de-

N 4 fired
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fited @ Benevolence towards the Maintenance of it 5 and
every one promifed his helping Hand, the which the King

~greatly commended 5 zind ro the Intent that the poorer Sort

might be fparcd, he demaaded it by Way of a Benevolence,
according to the Luample of Edw. 4. and publithed, that
he would by their cpea Hands racalure their benevolent
Hearts, and he who gives but a iitde, according to his Gift.

By this Means he coliclied grea: Sums of Money, with
fome Grudge for the Extremity fhewn by the Commiffion-
ers. 11 H. 3. cap. 20. An A& was made for levying of
that Benevolence, according to their Affent, but only of
fuch as affented.

Anno 20 H. 7. A Commiffion to levy what was granted
by 11 H. 3.
' Note, That 15 K. 8. 2 Commiffion under the Great Seal,
called 2 Commiffion of Anticipation, to colleét the Subfidy
before the Day

Anno 16 H. 8. For War with France, a Benevolence le-
vied by Commiffion with great Curfes and Imprecations
againft the Council, and wirh Succefs 5 for it was to levy a
fixth Part of the Value in LiZoncy or Plate again{t the good
Will of the Subjed. ’

Anno 26 H.8. Another Benevolence levied by Commif-
fion for Maintenance of War againit France, with ill Suc-
cels, for it was exalted of the Subject againft his good
Will.  But if the Subjels of their free Will, without any
Compuifion, will give to the King for publick Ufes any
Sums of Money, this is not prohibited by any Statute.

Axnd the Statute 11 H. . cap. 18. proves this, where the
Parliament compels them who have freely granted any
“Thing to the King for pubilck Ulfe, to pay it. ,

Feb. dinns 40 Eliz. it wis refolved by all the Juftices

Fait aud Barons, that a free Grant to the Queen without Coer-

cion is lawtul; and accordiagly they granted it tp the Queen,
Lued nota i cie, quia, &c. . '
[Note rifo 5 .2 Beucvol. ice was teken ¥z Jac. 1. and an-
oker vo Jaco v, aind both of them after Diffolutions of

the “Failicizerzt. See for this Whitlock’s MS. Tz,
Bercvolince, w4 Quare, if nor coutrary to the Stat,

Ireland.



PART XIL

Ireland, and free Borongh.

/
/

Pafch. 12 Jacobi .
THB Cafe of Dungannon in Ireland 5 The Cale of

the new Corporation of Dungannon in Ireland, was in
Effedt, ftil. That the King conftituted the Town of Duz-
gannon to be a free Borough, Er witcrius volumus, declara-
mus, & flaruimus, quod inhabitantes ville predite fint
wunne corpus corporatum per nomen Prepofitiy 12. Burgei-
ffume & Communitaris Dungannon, & per idem nomen
placitare poffint : Et quod ipfi preditti Prepefiti &8 Bur-
genfes & Succeffores fui habeant poreflatem eligendi duos
Burgenfes, &8¢, ad Parliamentum, &c. And the Doubt
was, whether this Grant of Eleétion of Burgefles of Parlia-
ment was good, for becaufe it was granted but to Parcel of
the Body, f¢il. To the Provoft and Burgefles, and not to
the Provoft, Burgefles and Commonalty. And the Chief
Baron thought, that forafmuch as this was not but a No-
mination or Eleftion, it was fufficient to make the Provoft
and Burgefles only to have it: And he took a Diverfity be-
‘twixt Nomination and other Inheritance: But this was de-
nied * by all the Juftices and Barons ; for this Power to Page [121]
ele&t Burgefles, is an Inheritance of which the Provoft and
Burgefles are not capable, for that it ought to be vefted in
the entire Corporation, f¢il. Provoft, Burgefles and Com-
monalty : And it feemed to Hubbard, Chief Juftice of the S:e 3 Saik. 18,
Common Pleas, that the King may grant to the Inhabi-
tants of Iflington to be a free Borough ; and that the Bur-
gefles of the fame Town may ele& two Burgeffes to Parlia-
ment: And that it fhall be good, although that the Bur-
gefles be not incorporated ; for there are many Burgeffes
who ele& Burgefles to the Parliament, which are not in-
corporate: Bur it was refolved by all, that fuch a Grant
made by the King fhould be void ; for the Inhabitants have
not Capacity to take an Inheritance, as in 15 E4. 4. to have
Common : And Listleton faith in his Chapter of Burgage,
that the Boroughs which fend Burgefles to Parliament, were
the moft antient and principal Citles, &e. So that it fhall
be intended, that at the firft they were incorporate. Alfo
Plus valer [epenumero vuilgaris confuerudo, quam Regalis

conceffio.
' But



Felons Goods. Part XII.

But it was reflolved by Hubbard, Tanfield, Althan, Winch,
Nicols and Haughron, Quod wvolumus, was a good Word of
Grant, as Piggor was of Opinion. 21 Edw. 4. And this fhall
be an implied Grant to all the Corporation, that the Pro-
voft ‘and Burgefles fhall ele&, &c. And regularly, when
the Grant is indefinite, f6il. Firft, Concedimeus an incertain
Thing, Er wliterius quod prepdfitus, €& Burgenfes, & Suc-
ceffores fui elegerint 5 this fhall be within the firlt Concedis
mus to 2ll the Body, which that Party fhall chufe: But
the Chief Juftice of England, and Doderidge, thought the
contrary s for in this Cafe there was but an Ordinance to
erect the Corporation, and no Grant altogether to any Pet-
fon, fo that this Claufe, E¢ quod, &c. is idle and vain.

And Note ; all the new Corporations were of the fame
Form, and in none of them is any Claule to eleét new Bur-
gefles, fo that when thofe of the modern Burgefles die, this
Power to elet Burgefles is gone,

—

Felons Goods.
Mich. 12 Jac. 1.

Felons Goods, Queftion was moved to the Chief Baron, and the
;{"}gcfl‘fgm;ed Juftices of Serjeants Inn in Clancery-Lane, 'That if
oo el ;9 a Felon be conviét either by Verdi&t or Confeffion, if im-
c. 49. fe&. 16, mediately by his Conviltion, his Goods and Chattels be
15 12,13, & forfeited.  And it was {aid, that if the Felon after his Con-
viction pray his Clergy, that then clearly he fhall forfeir his
Goods and Chattels, for Quodarmodo this is a Flight, be-
caufe he refufeth 'to be adjudged by the Common Law, and
flies to the Privilege of the Holy Church. But it was re-
folved by the Chief Baron and the Juftices, that imme-
diately by his Conviction his Goods and Chattels are for-
feited; and the Praying of his Clergy is not any Forfeiture ;
for then in Cafe where he cannot have his Clergy, he for-
feits nothing until his Attainder, which none will affirm.
And with this agrces Stamford 192. a. where he fays, that
the Goods of a Felon are forfeited, which he hath the Day
of the Verdi& given ; and this is proved alfo by the Stat.
of 1 R. 3. where it is admitted, that the Goods of a Felon
conviét are forfeited and may be feifed. And of the fame
Opinion was the Chief Juftice, and the Juftices of Serjeants
Inn in Fleet-ftreet. Vide Trin. 41 Eliz. 332. o

¥* ANNE
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—

* AnneE Huncare’s Cafe in Cam. Stell. Poge (1:4]

Mich. 11" Jac. 1.

N this very Term a great Cafe was heard and determined IFh;e, by =
in the Star-Chember, between Sir Heunry Day, who died, gee for Goa’
pendent the Bill, and A»ne his Wife, and Nicholas Beding- + Co. 76.
Jfield Efqs and Eliz. his Wife, Plainciffs, and Anwe Hurngate® Go-57.68.77.
‘Widow, Sir Robert Wind, Henry Branthwaite BIq; 7 ho- ;S”Z;rz Jo
as Townfend Elqs Thomas Blomfield Gent. and George 8 (o.'58,
Min Gent. Befendants ; and the Cafe in Effe& was, 7 hbar ”\,Cﬁ’_- 79 77-
Henry Hoogan Efguire, being feifed of the Manor of Ha-“ 3% %7
monds, and of divers Land in Eaft Bradenham, &c. iz the
Couizty of Norfolk in Fee, by Deed made a Fecffment of
them to the Ufe of the faid Anne who tock Hungate ro Huf*
band, and fhe bad Iffue by binz a Son and a Daughter, and
be died: And Avne obtained a Grant of the Wardfhip of
the Son, and after when the Son wasof the Age of one and
rwenty Years, faving fix Weeks ; By Dedimus poteftatem,
diretted ro Sir Robert Wind, Henry Branthwait zhen Feo-
dary, and Thomas Townlend, they took Cognizance of a
Fine of the faid Son, being then of the Age aforefaid, and
Jick : And the Bill charged them all with Praltufe in pro-
curing the faid Son to acknowledge the Fines they all
knowing that the fzid Son was within Age, and in Ward
of the King in Cuftody of the fuid Avne: But there was
not any Praltife or Circumvention ufed by any of the De-
Jendants to procwre the faid Son to acknowledge the fane,
but the Son of his own good Will levied it. And by Inden- -
ture the Ufe was limited to bis Mother, the faid Anne and
ber Heirs with Power of Revocation by the Son upon Ten-
der of ten Shillings, &c. and this was in Confideration, that
the Mother had paid the Debrs of bis Fatber to a very great
Value, and bad obiained the Wardpip of bime, and that ber
Fointure fbould be confirned 5 And that bis Mother, if
fhe pleafed, might give it so bis Brother which fbe had Ly
Hungate, who was of Half Blood 5 and it appeared thas
the Mother knew the Son to be within Age, but the Cowr-
miffioners, for any Thing that was proved, were ignorant
of ir, mor did they fend for the Book of the Church, in
achich his Age appeared, being in the fame Parifh,

And



Anxe Huncate's C. 772 Cam. Stell. Part XIL

And the Counfel for the Plaintiff prayed, that the De-
fendants fhould be punithed for their Mifdemeanor ; dnd
that the faid Women being Plaintiffs, who were Coufins,
and Heirs to the faid Son of the entire Blood, who fhould
de difinherited by the faid Fine. To which it was refolved
by the two Chief Juftices, and the Chief Baron, that there
was not any Crime punifhable by the Law in this Cafe:
For the Judges of Law, and of this Court, may punith fuch
Offences and Crimes as are determinable in this Court: .
But the Judges cannot create Offences, nor do as Hannibal
did, to make his Way over the Alps, when he could find
none, for Fudicandum eft legibus ; € nbi non ¢ft lex,
wec eft tranfgreffio : And for this, when the Infant levied
.the Fine, if it be not reverfed during his Minority, the
Fine is unavoidable in Law, and the Heirs of the Infant
have not any Remedy by the Law to reverfe it; the Caufe
is for this, that the Age of the Infant is not to be tried
but by Infpeétion of his Perfon: Nou teffivimn reftimonio,
non furatorum vevedillo, fed judicis infpeltione folummeo-
do: But the Judges as by adjuncula, may inform them-

Page [123] felves by Witnefles, * Church-Books, &¢. And the Reafon
of itis, that the Fine fhould otherwile as well lofe its Ef
fells as its Name, for Dicitur finis ab effeftn, quia finem
litibus imponit : And if Infancy fhould be tried otherwife
than by Infpection, no Man fhould be fure of his Inheri-
tance ; for after the Death of the Cognifor, Averment may
be made many Years after, That the Cognifor was within
Age at the Time of the Fine ; and fo many Records a-
voided by naked Averment, which fhould be againft Law,
and the Caufe of great Vexation and Suit, and Fiz=. 'N. B.
fol. 2x. 1If an Infant levy Fine, he fhall have a Writ of Er-
ror during his Nonage, and affign it for Error ; and this is
Error of the Court in Law, and fhall be tried by the Judges
of Law. : '

And for this it was refolved by the faid Juflices, That
forafmuch as no Corruption and Circumvention was proved
in the Commiffioners, or in any of the Parties, of which
they may be indifted at the Suit of the King, or punifhed
in this Court, the Fine fhall ftand. ~

And it was not apparent to the Commiffioners, thathe was
within age, forafmuch as he wanted but fix Weeks of his
full Age; but if the Commiflioners had Knowledge thathe
was within Age, then this had been 2 Mifdemeanor in them ;
Por it was faid, that Fines and Recoveries are like to the
Pole Artick and- Antarrick, for upon thofe Aflurances of
Lives depend ; for which by naked Averment they cannat
be fhaken or impeached, for which divers notable Precedents

have been concerning the Matter in Queftion in this Court.
And



Part XII. Maxsrierp’s Cafe.

And for this in this Court, Mich. 24 & 25 El. Cafe. 14.
between William Cavendifb and Anne his Wife, one of the
Co-heirs of Henry Knuightly, againft Robert Worfley, and
Katharine Lanter Co-heir, and Trafford, and other De-
fendants. And the Cafe was, That Robert Worlley and
Katharine his Wife being within Age acknowledged a Note
of a Fine before Urafford, and another of the Defendants,
Ly Dedimus Potefltatem : And the Decree faith, that the
Commiflioners did perfeétly know that the faid Karbarine
was within Age; and for this Caufe every one of them
was fined 5 but the Fine flands.

Mich. 3885 39 Eliz. In this Court one Alexander Gil-
derbrand being feifed of certain Lands in Windkam, in
" Com. Norf. in Fee, one Hubbard procured one Reger, who
was in his Cuftody in his Houfe, to take upon him the
Name of Alexander Gilderbrand who was then beyond the
Seas, to acknowledge a Fine tothe faid Hubbard of the faid
Tands, and they were fined in this Court; and it was Part
of the Sentence, that if he did not re-affure the Land to
the fuid Alexander, he fhould forfeit a greater Fine to the
Queen: But there was no Sentence to draw the Fine off
from the File, nor Damages awarded to the faid Alexander,
who was the Party grieved.

MaNsFIELDYS Cafe.

Mich. 12 Jacobi 1.

ﬂNNO 23 Eliz. In the Court of Wards, the Cafe was this ; Fine, by an
That Henry Bufbley feifed in Fee of certain Lands in 19
North Mins in the County of Hertford, by his Will in Wri-

ting demifed the faid Lands to Henry Bufbley his Son in
‘T'ail, the Remainder to one William Bufbley.

* And for this, that his Son was within Age, he demifed Page [124]
the Education of him to Thomas Harrifor, whom he made Sec tor this
his Executor : And afterwards it happened that Henry the 2 (Cg i?':md
Son became a monftrous and deformed Cripple, and proved 1y, 125,
an Idcot a Nativitate ; The which 1deot by the Praétice of 10 Co. 42.
one Nicols and others, was ravifhed and taken out of the
Cuftedy of his Guardian, and was carried upon Men’s
Shoulders to a Place unknown, and there kept in Secret,
until he had acknowledged a Fine of his Lﬁmys to one Bo-

‘thome, before Juftice Sortheor, Anno 9 Reg. Fliz, aimdd by
I nden-



WarcoMsE and CarRRELs Cafe. ParT XI1,

Indenture betwixt them, the Ufe of the faid Fine was de-
clared to the Ufe of the Cognifec and his Heirs, which Zo-
thome, Anno 12 Eliz. conveyed the faid Land to one Hesn-
7y Mansfield: And Anno 22 Eliz. the faid Henry Bufbley
the Son, by Inquifition was found an Ideot g natrivitate ; and
upon this 7z Anno 33. the Court of Wards took Order for
the Pofleffion of the faid Lands. Pide Calvert’s Cale inmy
Reports.

And it was moved as 2 Doubt in the faid Court of Wards,
whether the faid Fine fhould be to the Ufe of the faid Ideot
and his Heirs; for notwithftanding that the Fine which is
of Record binds the Ideot for the Caufes aforefaid, yet the
Indentures are not fufficient to direét the Ufes: But it was
refolved, that forafmuch as he was enabled by the Fine as
to the Principal, he fhall not be difabled to limit the Ufes,
which are but as acceflory.

And the famc is the Law of an Infant and Feme Covert.
And the faid Mansfield brought an Aétion of Trefpals in
the Common Pleas againft one Z#or7, the Farmer of the
faid Lands; and the Iffue was to be tried at the Bar: And
the {aid deformed Ideot was {ent out of the Court of Wards,
t0 be fhewn to the Judges of the Common Pleas, and to
the Jurors there tried and {worn: And being brought upon
a Man’s Shoulders, the Judges hearing that the Title of
Mansfield was under the faid Fine levied by that Ideot;
the Lord Dyer, and the Court by Confent of Parties,
caufed a Juror to be withdrawn ; and the Lord Dyer faid,
that the Judge who tock the Fine, was never worthy to
take another ; but nothwith{tanding this, and although the
monf{lrous Deformity and Ideocy of Brfblcy was apparent
angd vifible, yet the Fine {ftood good.

WaARCOMBE and CARREL’s Cafe.

Mich. 12 Jacobi 1.

Fineby anIn- 20 0&‘ 6 Eliz. in the Star-Chamber, where were prefent
fant FC{T[‘%CF‘ Sir Nicholas Bacon, Knight, Keeper of the Greac
;S:;nd antea Seal, the Marquefs of Northampton, the Earl of Weftmor-
22. land, the Earl of Suffex, the Earl of Leicefter, Lord Clyn-
ton, High Admiral, Lords Strange and Hunfdern, Progers

Knight, Controller of the Houthold, Sir Francis Knols, Se-

cretary, Sit William Pecters, Sir Fobn Mafon, Sir Richard

Sackvil, Under-Treafuter of the Exchequer, Sir Robert

1 Catlin,



Part XII. WarcomsE and CARRELS Cafe.

Catlin Mafter of the Rolls, Sir Fames Dyer, Juftice del
Bawuc. The Cale was, That Edward Carrell an Appren-
tice of the Laws, for a great Sum of Money bought the
Wardfbip of Johan, Daughter and Heir of Waincombe of
the County of Hereford, and marrvied ber to Edward Car-
rell, bis youngeft Som: And after * Hill. Anno 5 Eliz. the Pyge [125]
faid Fokan fell fick, and being of the Age of ninetcen Years,
and not having any Iflue, the faid Edward her Husband
perfwaded her to acknowledge a Fine of her Inheritance,
by which fhould be conveyed an Eftate to the Husband
and Wife in Tail, the Remainder to the right Heirs of the
Wife : And Cognizance was taken by Dedimus poreflaten
direéted to Sir T 'ho. Sanders and one Chefnell of Grays Inn
before Eafler, divers Judges being here who might have
examined her: And on Friday in Eafler-aweek fhe died, but
the Fine and ['argent du Roigne was entered as of the laft
Term, el the Term of St. Hilary, four Days before the
Death of the Wife.

And the original Writ of Covenant bore Tefte 15 Zan. ?eégczol.zgg,
returnable craflino Pur. and the Dedimus poteftatem 18 die .,
Fan. And Fames Warcombe, Coufin and Heir of the faid
Foban, complained by Bill againt FEdward Carrell for ob-
taining of the faid Fine by indiret Pradtice ; and thereupon
the Sentence of the honourable Court enfued thus:
 This Day a Right Honourable Prefence being afferbled
in this Court, the Matter depending in the fame, between
James Warcombe, Efguire complainant, and Edward Car-
rell of London, Gent. Defendant, as well for and concern-
ing the Validity of the Fine levied by the faid Edward Car-
rel, and Johan his late Wife, of certain Manors, &e. of the
Inheritance of the faid Johan, which Johan, as the Plain-
tiff doth alledge, was not of full Age ar the Time of the
- Fine levied 5 as alfo for certain finifler and undue Meains
* commirted and done by the faid Edward Carrell, in the fu-
ing and getting out of the faid Fine, as is fuppofed and al-
“ledged by the fuid Complainant, was by great and long De-

liberation heard and examined, with all the Allegations and
Sayings that could be alledged and fuid on both Parts.

Upon hearing of which Matter the faid Fine was by the
whole Opinion of theiCourt adjudged good, available, and
effeCtual in the Law.

And alfo no Fault adjudged to be in the faid Edward
Carrell, in the Suing and getting out of the faid Fine, but
that the fame was duly and orderly fued out, according to
the due Form and Order of the Laws of this Realm. And
all this is within the Rule, Falla renent muita, que fier:
probibentur : And the Heir hath Damnum abfque injuria,
for the Law doth not give him any Remedy to rcverfj\ i:i

n
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Appeal of Robbery. Pirt XIT.

And as Edward Carrell was vot punifhed, altho’ that he
knew that his Wife was within Age ; fo the faid Hungare
fhall not be punifhed, altho’ that fhe knew that her Son
was within Age; and that the rather, by Reafon of the an-

tient Verle,

Leges communes [T neftit femina, wiles,
Clericus, & Cultor, Fudex [ibi parcer & ultor.

And by Sentence all were difmiffed, &.

Appeal of Robbery.

A Mengft the Records in the Treafury, Et inter placita
coram Demino Rege de termino Santti Miech. Anno
42 Fd. 3. Rot. 27.

Cornubia. Helena, filia Hugonis Allot, brought an Appeal
of Robbery againlt Laurence Boskofleake; Richard Cobortay
SFo. Gilman, and Foban his Wite, and divers others; the
Defendants plead Not guilty, €¢c. and were found Not guilty
of the Felony aforefaid, Nec wunguan f¢ fubrraxerunt; ided
prediftus Lauventins & omnes alii, §c. eunt inde quieti:
Et predicta Elena pro falfo appello fuo commirtitur prifone
111 Cuflodia Marefealli Ric. de Inworth, Marefcalli, &c. Et

Page [126] fuper * boc prediltus Laurentins € alii perunt juxta for-

See 2 Tawk.
ch. 7. feet 9.

ch 23, fest 4.

mam flaruti quod Furatores boc inquirant que damna pred,
Laurentius & alit fuftinuerunt occafione falff appelli pre-
dilti: Et (7 pred. Helena fit fufficiens ad damna folvenda :
Et fuper boc quefitum et a prefatis Furatoribus que
damna prediltus Laurentins € alii fufbinuerunt fiugulativa
occefione predilia. Lui dicunt quod predittus Laurentius
Juftinuit damna ad valentiam 10l. Et Ricardus Coborta
ad wvalentiam 10l. & Pobannes Giliwan s51. & Fobaung
uxor dilti Fobannis Gilman 5 1. & fic fingulatim de ce-
reris: Quafitum eft fi predilia Helena (it fufficicns ad
aliqua damna folvenda. Lui dicunt, quod non. Luefitum,
quis vel qui abbettavit vel abbertaverunt prafatam Helenam
ad appellationens prediliam profequendam. Qui dicune,
guod fobannes Riddel feirior, Fobannes Riddel junior, Tho.
Drury & Alicia Allet abbettaverunt prefatam Helenain,
ideo 1gff diftringantur fecundum formawm flarati ad re-

Spondendum, &e. Out of which Record thefe Things are.

to be oblerved.
1. Altho’ it is enalted by the Stat. of Weftm. 2. cap.21.

That in this Cafe Fufliciarii, &c. puniant appellatorem

45,47 and 43. per prifinam unins Aunt, &c. and according to the Court

COIR-
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committed to Prifon, &c. & that they were not batlabls,
yet guia cademr Helena pregnans fuit & in periculo wor-
765, the was let out upon Mainprife to have her Body,
x5 Mich. ad faresfaciendum predifto Laurentio & aliis
de damnis [fngulatim adjudicatis occaftone predifa: And
the Reafon of this is, for this, that the Common Law re-
quires in every Cafe Conveniency; and it is inconvenient
that a Woman with Child fhould remain in Common
QGaol fub falva & arfla cyftodia, where Women cannot re-
fort to her upon Times as Neceffity thall require forthwith
for Conveniency 5 and principally where it 1s for avoiding
the Danger of Deathi; the Court hath Power to put het
Mainpri?e until fhe be delivered, for it ought to be a

Truth concerning the Judges of the Common Law; which
the moral Poet hath {poken,

Reddere perfone fiit conveniestia cuique.

And with it agrees that Advice which Braffon gives to
the Judges, lib. 2, cap, 2.

Confiderent Fudices efficaciter quid oportuerit fecundum
weceffitatem, quid expedierit fecundum utilitatem, quid li-
garum fuit fecundum permiffionem, & quid decear fecun-
dum houeflaten. _ _

2. That the Defend. recover their Damages either wholly

againft the Principal, or wholly againft the Abettors, and
not Part againft the one, and Part agafnﬁ the other ; and
that the Record is Quafirum efty i preditta Helena eft
SJufficiens ad aliqgua damna filvenda - And with this *tis a-
greed in 8 E4.4. 3. )
3. Although that the Statute faith, Reftiruant appells-
toves damna appellatis, yet the Damages fhall be (ingu-
latim aflefled ; for that the Words are further, Secundum
diferetionem Fufbiciaviorum, babito rvefpeftu ad prifpnamn
vel arveftationein, &c. So that forafmuch as the Caufes
of Damages are feveral, as the Defamation, &¢. of the
one may be greater than of the other, fo the Damages of
the one may be greater than of the other.

4. That although that the Appellor be not fufficient for
to pay, vet his Body fhall be taken ad furisfaciendusn.
Quia qui non habet in #ve, lust in corpore.

5. That although that Jurors in the Appeal have found
the Defendants Abettors, yet infomuch as they are Stran-

ers to the Original, they ihall not be concluded, for they
ﬁxall be difirained ad refpondendum : And to that they

may plead Not guilty, or other Plea 5 guia res imter. alios
able alreri nocere mon debent.

0] Vide
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Durefs per Gaoler. Part XIL

Vide the Book of .Entries, Title, Appeal, divifione da-
moges 1 € 2. And this doth appear alfo by the faid Sta-

Page [127] tute, which fays, that 7 Abestor *.convitlus fit de bujufinodi

abertat’ per malitiam, puniaruy per prifonam & tenctur
ad reftitutionem damnorum faciendam. :

Durefs per Gaoler.

2 Hawk. c.24. J)Lacita coram Rege apud Ebor. in Craftino Santti Trin,

Seét. zo.

An. 3 Ed. 3. 44. Divifione Indi&tment (are very worthy
of Obfervation); the Effect of one Indi&tment was, Duod
wbi quidam Robertus de Bayons de Tunelly captus fuit
& in grifina Caftri London’ detentus pro quodam debito
LRasuri mercatorii in Cuftodia Thome Botelier Conftabula-
rii Caftri de London unbi ipfe Thomas le Boselier pofuit
tpfun Robertum in profundo Gaolo, inter Lenones & vili
Prifona contra formam [latuti, &c. viz. de 1 Ed. 5. & in
codems profundo detinuir quonfque idem Robertus fecir fi-
nein cum eo de 40 s. quos et folvit € boc per exattionem.

Trem prefentant, That one Wellingoner was arrefted for
Trefpals at the Suit of Fames Cantelupe, and detained in
the faid Gaol, the faid ZThomas for forty Shillings ad lar-
gum ire permifir : Tdems Wallingoner irve non poruit quonf
que finem fecit cumr Roberto de Barton Clerico de ditii--
dio Marce quod ci folvit & ulterius pro ferris, &c.

Liein prefenrant, That one FPobn Aylmer of Dighy pur-
chafed of Zhomas Lord of Bardolfe, one Mefluage, &.
Ibi venst Magifter Clericus Efcletoris colore officit fui, €
abfque aliqgua caufn ditam terram feifivir in manus Do-
mini Regis & noluit ipfium Fobanuem permittere terram
SJuamn prediiam babere quonfque idem Folannes finem fe
ciffer cum preditlo Magiftro Roberto pro 4os. quos ces
put per extortionein € nunc manum fuanm anovit.

Item prafentant, quod ubi T honas Balivus Wapentachie
de Flaxwell & Laughton, tenet Wapentachiam fuam fuper
prociamationem, & illa proclamatio deber fieri folenniter in
villa de Lasford & Kirby, fuper quane proclamationem
bonpines Wapentachie poffent pervenive ibi: Prediftus
Thomas mon fecit proclamationes fuas, per quod homines
patrie amcrciati funt graviter, § Lujufinod: amerciamen-
ta de s levata fueriut, & boc fper extorrionem .-h"I‘gA

whic
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which he appeated and pleaded Not guilty, and was found
guilty, and fined and imprifoned.

TIrem prefentant, quod T homas de Maudon Balivus Wa-
pentachie de Boby €5 Grafion, tencre debuiffer » Wapenta-
chia in diver(is locis ad aifiamentum parrie prout de jure
deberet. Idem Thomas tenebas ambo Wapentachia in uno
loco, ad maximum damnum populi Wapenrachie preditt’,

& bomines eorundem Wapentachiorum nimis exce(five fu-
erint amercinti. ,

TItem Thomas Carleton Under-Sheriff of the County of ralfe Rergr.
Lincoln, was indi&ted for this; that one Barrhol. de Lot- Qu. 1 Daav.
grave purchafed a Writ againlt Nicolas de Nottingham,and 79 '8
delivered the faid Writ to the faid Sheriff, who feturned
a 7rade upon the faid Writ, although the faid Writ was
{ufficiently in Time delivered : Er fic fecit iterum, €c.

Tteme Hugo de Baxter Latro uotorius indiftatus de fe-
fonia now fuir replegiabilis € quod male fame extiti,

Fa{ﬂ’ Aﬂidafuits. . Page[128]

N an A&ion fur le-Cafe, it was relolved pe# totame Cu- Cafe of a falfe
A 7igm, thar if a Sumner return one certified upon his Xeturn by
Oath in Court Chriftian, where in Truth he was not, and pi7 i (5,
he is pronounced contumax, and after he is excommunica- =
ted, he fhall have an A&ion fiir le Cafe, for here is inju-
via & damnym. And in fuch Cafe the Plaintiff thall have
Judgment to recover, for although that the Proceeding and
~ Oath touching this Matter are Ecclefiaftical, yet the Da-
mage is temporal, for he is difabled to fue in any Court.
And it was refolved, that Perjury, by which Damages do
accrue, may be punifhed as a Mifdenieanor at the Suit of
the King. ,
And alfo the Party may have his Aétion upon the Cale
to recover Damages, for it fhould be a very great Defeét
in the Law, and Incouragement to Parties, if Men may
commit Perjury with Impunity: And for that Reafon, if
Jurors ufe Perjury, themlielves, an Attaint lieth at the
Common Law, for {o it appears by Glanvil, lib. 2. cap. 29.
15 H. 8. Tit. Artaint 96. 6 H.3.i0. 738 75. end in the
Time of Ed. 1. Attaint 70. for the firft A&, which gave
the Attaint ; the Statute of Weft. 1.00p. 38, Vide F. N. B.
' O: 109,
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to9. Vide 2. 7 H. 6.25. one who was to be a Pledge af-
firmed upon his Oath, that he could difpend for;{y Shillings
per annpum, and upon Re-examination he confefled it falle,
for which he was committed to the Fleet until he made a
Fine; which proves, that the falfe Oath was the Wrong
and Injury, and punifhable by the Law, & ex confequenti,
when Damage follows to the Party, he fhall have Remedy
by  Aétion upon the Cafe.

In like Manner it was agreed, that if one make a falfe
Affidavit by which the Party is arrefled and molefted by
Procels of Contempt, he may have an Attion fur le Cafe,
and recover Damages. And although that when the Mat-
ter is mere Ecclefiaftical, the Court Chyiftian may punifh
Pro falute anime, yet they cannot eward any Damages to
the Party, for if one within holy Order be beaten, they
may proceed againft the Delinquent pro falute anime, but
the Prieft ought to recover his Damages by Aion of Bat~
tery ; fo notwithflanding that they may punifh the faid
Sumner in the Cafe at the Bar, for Perjury and falfe Cer-
tificate, yet the Party grieved fhall recover his Damages
at the Common Law, and altho’ the Matter be merely Ec-
clefiaftical, yet if the Party grieved hath Damages either

* See Carthew DY 2ny wrongful Preceedings of the Judge, or Misfeafance,

4387, or Non-feafance, * or Falfity of any Minifter, or by unjuft
Profecution of the Party, the Party grieved may have an
A&ion fur le Cafe, and recover his Damages,

Dottor and Student 118, 119. Altion fur le Cafe, lieth
againft the Ordinary, for a wrongful Excommunication
touching any thing out of his Jurifdi&ion, fo there are ma-
ny other good Cafes: And the Cafe in Firz. 47 H.6. 8. If
an Archdeacon refufe to indut the Clerk, &s. he fhall
have an Aftion upen the Cafe, which was afirmed for
good Law by all the Court, with which agrees 26 H. 8. 3.
a. and true it is, thatit is held in 38 H.6. 14. That in
fuch Cafe he fhall have Remedy againft the Archdeacon
to punifh him ; but faving the Opinion there, they cannot
award him Damages in fuch Cafe, but he fhall recover
them at Common Law: So F. N. B, 92. If a Man pro-
ceed againft a Prohibition, the Party may have an A&ion
upon the Cafe againft him for profecuting in Court Chri-
ftian. Vide Trin. 20 Fd. 3. Rot. 46. in the Treafury, Rich.
Trefil’s Cale, there he recovered Damages againft the Bi-
fhop of Norwick, by him excommunicated after Prohibition
Epifeopus adjudicacur effe illicitum expugnatorem Autho-
ritatis Regie, & querens vecuperavit decem mille libras,

Pige [129)/Moile Paf.13 Ed. 3. Rot. 78, Plilip* de Hardefbal's (Efé,
il
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Hill. 32 Fd. 3. Rot. 38. Sir Tho. Searon, Knt. recovered
againft Zucy who was the Wife of Rol. Cookfide, for fuing
to Rowe pro rranreffione falta per ipfum Thomain, pro
captione bonorum €5 carallovum fuorum € pro debitis, &
inde promnuntiari fecit (ententiom excominunicationis, &c.
he recovered by Verdi¢t Damagesto three thoufand Pounds,
£c. Trin. 33 Ed. 1. Cofts were recovered againft the Arch-
bithop of Canterbury, forty Pounds pro damunis, per quod
pfum excommunicavit pro executione brevis Regis pro ma-
nu fortia amovendo. Ideo Epiftopus capt. Mich. 29 Ed. 3
Ror.x9. funiliter » And divers other Records you may fee
in my Book of Precedents.

HawkeripcGrs Cafe

Pafch. 14 Jac, 1,

Hubeas Corpus.

AN Huabeas Corpus to the Marfhal of the Admiralty Ant. €9, 104,
granted in Hillary Term laft pafl, for Hawkeridge, g‘cce ?983’“1‘1"
Prifoner in the Cuftody of the faid Marthal, who did re- 5, &e. P 3t
turn, Quedam canfa fpolii, &c. contra Hawﬂerédge pendes
inde pro judicio & fententia parata fit, Sc. Lui quidem
Will. Howkeridge fic commiffus remanet donec ante difla
Caufa per prefarum Daniel Dun certificara fuerit, & hoc
¢ft caufn. And alfo upon another Habeas Corpus, he made
fuch a Return, and otherwife parara fit, &c. which the
Court took to be very infufficient, and gave divers Days to
amend the Return, and to fhew the Caufe of Delay, and
for why Sentence was not given, foralmuch as fenzentia fuit
Pparata, or otherwife a Man may be in perpetual Prifon:
And the Marfhal would not amend his Return, upon
which the Party being in Prifon fixteen or eighteen Weeks,
always the Return was eff parara, &c. fo the Caufe was
long parata ad judicium, fed nunquam judicata : And after
in another Writ returnable Craflino Aftenfionis, was an-
other Return of Parara, &c. without fhewing Caufe of
Delay : Alfo it feems the Return was infufficient for an-
other Caule, viz, Quedans canfa fpolii civilis & maritima
que coram, &6. which is too general for two Caufes.
O3 1. For



33 Co. 51, 52,

e
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1. For that (fpolii) is uncertain, and ought to be fpecifi—
ed in fome more Cemainty of what Things, or of, or in
what Things in particular, and does not fhew any Value of
the Goods.

2. That Maritima cft fuper littus, or in portu maris, for
thofc appertain or are next to the Sea, and yet the Admiral
hath not JurifdiGtion Super littus maris, or 212 portu, for that
they are [iufra corpus Comitarus, as appears in many Books
and Records. And {o it was adjudged in Lacy’s Cale, that
infra the high Water-Mark, and low Water-Mark, when
the Sea is at an Ebb, itis within the Body of the County,
Dy. 15 El. the Abbot of Ramfey’s Cafe, yet this is Mari-
tima, 15 El. Dy. fol. 326. Pafch. 13 El in Scaccario ac
contra Dggs 5 for which Caufe he ought to have faid Super
altum mare, infra jurifdillioneme Admiralli 5 for the Stat,
of 13 R. 2. ¢ap. 5. 2 H 4. cap. 11. 19 H 6. 7. confine him
only fuper altum mare: And the Return which concerns
the Imprifonment of the Body ought to be cerrain.

But for the firft, all the Court refolved, that it was in-
fufficient : Alfo there was fhewn no Time of the Spoil;
and for this, in the fame Term, for the Infufficiency of the
Return which the Court could not obtain to be amended,
the faid Hawkeridge was bailed in open Court until the

* . , i;
130] next ¥ Term : Alfo the Words are Quedam: canfa fpolii ac

civilis ac maritima. Vide 28 H. 8. cap. 15. that upon an
infufficient Return the Party ought to be bailed or difchar-
ged, as all our Books and infinite Precedents are. Vide 6 Hé.
44. otherwife if the Return fhall be infufficient when it is
falfe. And note the Proceeding was Civilizer, far to have
Reftitution, & won Criminaliter. ‘

ﬁzdgmcnt and Execntion 1n Treafon and
' Felony.

‘!\J OTE, That it was faid by fome, that when Judgment
1 is given, that one fhall be hanged until he be dead 3
the King cannot alter the Judgment, and command
that he fhall be beheaded, for that the Execution
ought to be conform’d to the Judgment: And with this
accords 35 H. 6. fol. 58. & Stamford, lib. 1. fol. 13. Vide

27 4.
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27 AfJ pl. 41. Vide F. N. B. 144. where it feems that he
may be beheaded, 23 A 2l 49. One was beheaded for
killing of Admn Waltam, the King’s Meflenger, which is
there taken for Petit Treafon. But when one is atraint of
Treafon, his Judgment is to be hanged by the Neck, and
cut down alive, and his Entrails and privy Members cut off
from his Body, and burnt in his Sight, his Head to be cut
off, his Body to be divided into four Parts, and difpofed
of at the King’s Will 5 fo that in fuch Cafe the King may
%ardon all the Execution, but Decapiration, for this is

arcel of the Judgment, and the King may pardon all or
any Part at his Pleafure 5 and it was refolved that the Duke
of Somerfer, forafmuch as his Judgment was to be hanged
by the Neck could not be beheaded, for that would alter
the Judgment. And fo it was refolved in the Cafe of the
Lord Stwrton in the Time of Queen Mary, and of the
Lord Dasres in the Time of A.8. both which were hanged
for Felony.

It was refolved alfo, that King H. 8. could not by the
Law behead his Wives for Treafon, for Fudicandum eft le-
Zibus, non exemplis. -

And note, That when a Nobleman is attaint of Trea-
fon, and hath this Judgment as is aforefaid ; the Courfe is,
that the King makes his Letters Patent direfted to the
Lord Chancellor of England, reciting the Attainder; yet
we minding to difpence with that Manner of Execution of
Judgment, in refpe& that the faid A4 2. is 2 Nobleman,
do therefore by thefe Prefents remit and releafe the faid
A B. of and from fuch Execution of Judgment, and in-
ftead thereof, our Pleafure is, to have the Head of the faid
A B. cut off, §c. as in fuch Cafes hath been ufed, touch-
ing and concerning Noblemen: And by the fame do re-
quire thé Lord Chancellor to make two Writs under the
Great Seal, one to the Lieutenant to deliver the faid Pri-
foner, and the other to the Sheriff of London, to receive
and execute the faid Prifoner, &c. And the Cafe of the
Lord Sanchar was ftronger, for that he was npt Nobls
within Bngland, ¢&c. :

04 Qath
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Oath before Fuflices.

Trin. 9 Jacobi 1.

Juftices Power IN this very Term, I moved the Juftices in Serjeant;s-Fun
onthe Statvte § jn Fleer-flrcer, upon the Statute Anno 7 Fac. cap. 6.
ée’:f;(’;’o‘?gf' b, which gave Power to two Juftices of Peace, to require any
2 Hawk. c. 10, Perfon or Perfons, &¢. and in fome Cafes one Juftice of
flit 2. 3% Peace only, If the Juftices of Peace may make a fpecial
1136523 Warrant to Conflables, &¢. to have the Bodies of Parties,
who are to take the QOath according to the Statute before
them. And it was refolved by all #ua voce that they may,
and that for two Reafons:

1. When the Statute gave Power to Juftices of Peace to
require any Perfon or Perfons, &¢. to take the Oath, the
Poge (1311 Law implicite gave them Power * to- make a Warrent to
have the Body before them, for Quando lex aliquid alicui

concedit, conceditur I id fine quo res ipfa effe non porefl.
2. It is againft the Offices og the Juftices, and of the Au-
thority given them by the Statute, that they fhall go and
feek the Parties: And principally in a Cafe of fo great Con-
fequence. 'Then I moved, if in fuch Cafe the Conftables
may break the Houfes of the Parties named in their War-
rants : And it {eemed to us all that they cannot, for that
they are not any Offenders until they refufe to take the
Oath before them who have Authority to tender it to them,
or commit fome Contempt to the King ; and infomuch as
they are not yet Offenders, nor are indi€ted or charged by
# See 6 Mod. any Matter of Record, their Houfes ¥ cannot be broken by
105, 210, Warrant made by Confiruction upon the Statute, by which
3 salk. Authority is given, &c. to require them to take the Qath,
videlStatute 7 7ac. and fee in it, that Bayons and Baroneffes,
as to the Tender of the Oath, need not to be indited, &c.
for thefe Words, Of or above the fuid Age or Degree, are to
be intended of the fame Age, and above the faid Degree,
or otherwife the firft Claufe concerning Barons fhould be
idle 5 vide thofe who have Power to tender the Qath to
them of the Nobility, have Power to commit them upon
Refufal to the common Gaol, by the general A& ; and if
any Perfon or Perfons being of the Age of eighteen Years,
‘ ' ‘ or
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or above, fhall refufe’to take the faid Oath duly tendered,
&e¢. which Claufe extends to all before.

Note; If the Perfon be fugitive in 2nother County, he
evades the Statute for the prefent ; but he may be inditted
for Recufancy, and the Indi&tment may be removed into
the King’s Bench, and they may make Procefs againft them
in any County of England : Alfo if they are in their Houfes,
the Door being fhut, &¢, then they may be indited cither
before the Juftices of Affife, or before the Juftices of Peace
at the Quarter-Seflions, and then after a Venire facias, &c.
by Force of a Capias, their Houfes may be broken by the
Sheriff, vide Statute 10 Eliz. cap. 2. (to which the Statute
of 235 Eliz. refers, &rc.) fuch Procefs is given in Cafe of
not Repairing to Church, as in Indiétment of Trefpafs,
which is Pen. fac. cap. &e.

Memorandum, Hill. Tepm. 9 Fac. All the Juftices of Stat. 10ELc.a]

England by Commandment of the King, fignified by the *} EL G~
Lord Chancellor, were affembled to have Confideration of
thefe two Statutes. And in the Beginning of this Term,
the faid Points were recited and debated ; and after good
Confideration feverally, and Conference had all together, it
was refolved by all, That if one be indicted for Reculancy, Recufancy.
the Court may proceed by Procefs upon the Statute of ’fcga;""- 2%
23 Eliz. or by Proclamation according to the Statute of Anr'cagi,z,
28 Eliz. And that the Procefs upon the Indiftment, for ‘
Recufancy, is Pen. fac. Capias, &c. which is the Procefs in
Indi¢tment of Trefpafs; and upon the Capias, the Sheriff;
upon Requeft firft made to open the Door, may do it, ac-
cording to the Refolution in Seyman’s Cafe 5 and when the
Sheriff has brought him into Court, he may, upon Refu-
fal of Taking his Oath, be generally indifted as before
Juftices of Affife, or in open Seffions of the Peace upon Re-
fufal before them: But the Juftices upon the fecond Day of
Conference, did not fpeak to the other Point. And after
this Refolution was reported to the Lords of the Privy
Council at Whireball, in the Prefence of all the Juftices of
Eugland, the feventh Day of Feb. in Tevmin. fantti Hill.
o Regis, and the Lord Chancellor defired that we fhould
put our Refolutions in Writing ; to which I anfwered, that
the Judges never ufed to put their Refolutions in Wri-
ting 3 but that if the Attorney or Solicitor come to us (as
the antient Ufe hath been to our Predeceflors) we will de-
liver our Opinions to them again Ore zenus, but not in
Writing,

* At the third Day of the Conference in this very Term, Page [132]
it feemed upon the Statute 3 Fac. if Juftices of Peace 1;9911

' Retfuial



Stat. 3 Jac. 1.
C 4.

11 Co. 63. b

Stat. 7 Jac. 1.
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Refufal before them, commit any Perfon to Gaol without

‘Bail or Mainprife, and mention in their Warrant the Ten-

der and Refufal, then the Juftices of Affifes, or Juftices of
Peace, ought to tender the Oath again, and to have a fpe-
cial IndiGtment ; for the Words of the A& 3 7ac. are, And
if the faid Perfon or Perfons, or any other whatfoever,
&c. fo that this Word (other) excludes the Perfons who
were commited for Refufal. But it feems if the Mirsi-
mus of the Juftices of Peace, &€¢. do not comprehend any
Tender and Refufal of the Oath, then they may be gene-
rally indifted, as upon Refufal in open Court, for the Court
cannot take Notice of the former Tender and Refufal in
fuch Cafe: And it was refolved, that.the major Number
of the Juftices of Peace who commit the Parties, have E-
le&ion to commit either to the next Affifes, or the next
Seffions ; for the Words of the Statute being in the Dif-
jun&tive, fome may be more apt to be committed until the
next Affifes, and fome until the next Seffions: And it is
to be obferved, that two Juftices, of which the one is to
be of the Quorum, by the Statute y Zac. may commit any
Perfon above the Age of eighteen, and under the Degree
of Nobility, although that he be not indifted, nor conviét,
&c. But a Juftice of Peace cannot commit any unlefs they
be_ profecuted, indiéted, or conviéted, &, according to the
Statute 7 Zac. And it was refolved by all, That if the In-
diCtment be commenced upon the Statute 3 Fac. upon Re-
fufal in open Court, the Indiétment may be fhort and ge-
neral, of yhat the Parties are indicted, &¢. And not fo, if
the Indi&tment be upon the Commitment made by two Ju-
ftices of Peace ; this is good of any Perfon whatfoever, but
in fuch Cafe, if the Mittimus be efpecial, comprehending
the Tender of the Oath and Refufal, there ought to be a
fpecial Inditment and Refufal in open Court. Alfo if the
Juftice of Peace make a fpecial Mirtimus, then the Indict-
ment ought to be fpecial, f£i/. To recite that the Party was
indicted or prefented, &c¢. in certain, according to the Sta-
tute 7 7ac. And that he refufed before one Juftice of Peace,
or otherwife in open Court ; but if the Miztimus be gene-
ta), as is aforefaid, then the Indiétment before Juflices of
Affife at the Affifes, or Juftices of Peace at the Seffions of
Peace, may be general upon the Statute 3 Zac.

Thé
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The Earl of Northampton’s Cafe.
Mich, 1o Jacobi 1.

THe Attorney General informed againft T'ho. Goode- Scand’Magnat®
rick, Gent. Sir Richard Cox, Kt. Hen. Vernon, Gent: Z‘f ‘?Of:l’;’~696.
Henry Minors, Serjeant of the Waggons, 7 /0. Lake, Gent. plow. 37,
and Faines Ingram, Merchant, Ore tenzus in the Star-cham- Hedey 5.
ber, the laft Day of the Star-chamber, and charged Goode- ‘r]e"”zg%s-
yick that he had fpoken and publithed of the Earl of Nov-; 1ot 1,3,
thampton, one of the Grandees and Peers of the Realm;t Rol. Abr, 34.
one of the King’s Privy Council, Lord Privy Seal, and Ld.Hob. 35
Guardian of the Cinque-Ports, divers falfe and horrible
Scandals, f¢:l. That more Jefuits, Papifts, &¢c, have come-
into England, fince the Earl of Northampron was Guardian
of the Cinque Ports, than before. '

2. That the faid Earl had writ 2 Book openly againft Gar+
net, &c. but* fecretly he had writ a Letter to Bellarmine, Page [133)
intimating that he writ the faid Book A4 placandum Re-
gews, ftve ad faciendum populum, and requefted that his
Book might not be anfwered ; and that the Archbifhop of
Canterbury had certified it to the King, and that the faid
Gooderick did relate it to one Dewsbury, a Batchellor in
Divinity, who had acquainted the faid Earl with it, Goode-
rick being examined, confefled the Words fpoken ; but to
extenuate his Offence faid, that he was ot the firft Foun-
der: And he vouched the faid Sir Rickard Cox, who con-
fefled that he related to Gooderick the Matter concerning
the Book of the Earl, and his Letter to Bellarmine, but
not the Words concerning the Cinque Ports; and that the
Archbifhop of Canterbury had informed the King of it, to
the Intent that the Earl of Northampton fhould nor be
Lord Treafurer, and to extenuate his Offence, hc vouch-
ed the faid Yernon, who upon Examination confeffed that
which Richard Cox had publithed, put that he was not the
firlt Author, but he cited the faid Lake, who did likewife
confefs what Vernorz had faid, but that he heard it from
Setjeant Nicols, who being examined confeffed it; and
with all, that ene Speaker related it to him, and that he
had heard it from one Fawes Ingranie, and Fames Ingram

being
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iacing examined, confeffed the Words concerning the faid
Book of the Earl, and of the Letter to Bellarmine 5 and
that in the Month of Offober he heard the faid Words of
two Englih Pugitives at Ligorne, and never did publith
them until the Death of the Barl of Salisbury, Treafurer,
who died in May laft: And all the faid Defendants con-
feffed at the Bar, all that with which they were charged,
and at the Hearinﬁ of this Cafe were eYeven Judges of
Taw, Fleming Juftice being abfent proprer egritudi-
nem.

And fo it was refolved, that the Publithing of falfe Ru-
mors, either concerning the King, or of the High Gran-
dees of the Realm, was in fome Cafes punifhed by the
Common Law : But of this were divers Opinions. 2%z iz
wvas refolved in general.

1. Touching the Matter and Quality of the Words,

2. Touching the Perfons of whom they are fpoke.

3. The Manner of Contrivance, or Publifhing of
thCm. /

4. Touching the Punifhment, for which Caufe divers
AQ&s have made Declaration, and have put Things in Cer-
tainty.

And firft of all, as to the Words or Rumours them-
felves.

1. They ought to be falfe and horrible.

2. Of which Diftard or Slander may arife berwixt the
King and bisPeople, or the Grandees of the Realm, Wefl. 2,
cap. 24. or berween the Lords and Commons, 2 R. 2. ¢. 53.
by which great Peril and Mifchief may come to all the Realm.
Ibidem,

T’he Subverfion and Deftrultion of the Realm, ibidem.
And for this the faid Act of 2 R. 2. dgainft Rumours, falfe’
aud horrible Meffages (Mefoignes 1. e. Lyes *.

2. As to Perfons, they are declared to be Prelates, Dukes,
Earls, Barons, and other Nobles and Grandees of the
Realm, and alfo of the Chancellor, Treafurer, Clerk of
_the Privy Seal, Steward of the Houfhold of our Sovereign
Lord the King, Juftice of the one Bench and of the other,
or of any the great Officers of the Realm, #2 2 R, 2.¢. 5.
and the King 1s contaiped within the A& of Wef. 1. cap. 34.
as appears in Dyer 5. Mar. 155. ,

* Note; Thefe Statutes were occafioned by Reafon of fome fcandalous
Refections, that had been raifed by William Wickham, and the Clergy,
2gainft John of Gaunt, &c. & econtra]

3. As
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3. As to the third Point it was refolved, That if one
hear fuch falfe and * horrible Rumours, either of the Page [134]
King, or of any of the faid Grandees, it is not lawful for
him to relate to others, that he hath heard # S. to fay
fuch falfe and horrible Words ; for if it fhould be lawful, by
this Means they may be publithed generally, &¢. And this
doth appear by the faid Stature, viz. That the Party fhall
be imprifoned until he find out the Party who fpoke them,
which proves that it was an Offence, or otherwife he fhould
not be punifhed for it by Fine (for this is implied) and
Imprifonment. ,

4. It was allo refolved, That the Offenders at the Bar, if
againft them the Proceedings had been by Indi¢tment upon
thefe Statutes, no Judgment could be had againft them that
they fhould b¢ imprifoned until they found their Author:
For, for Example, Gooderick did not relate to Dewsbury
that he heard from Sir Richard Cox, but he related the
fame Words as of himfelf: And for this no Judgment can
be given againft him, that he fhall be imprifoned until he
find his Author; for this, that he ought to be indi&ed for
the Words which he himfelf did fpeak, and then, De #oz

apparentibus & non exiftentibus eaden: eft rario. When the
- Indiétment is general without any Relation to a certain
Author, the Judgment, which always ought to be given of
Matter apparent within the Record, cannot be that he
fhall be imprifoned, until he hath found his Author.

And it was refolved, That if 4. fay to B. did you not
bear thar C. is guilty of Treafon, &c. this is Tantamount
to a fcandalous Publication: And in a private Altion for
Slander of a common Perfon, if 7 S. publifh that he
hath heard 7 N. fay, that % G. was a Traitor or
Thief; in an A&ion of the Cale, if the Truth be fuch,
he may juitify.

But if Z &. publifh that he hath heard generally without
a certain Author, that 7 G. was a Traitor or Thief, there
an A&ion fur le Cafe lieth againft 7 S. for this, that he
hath not given to the Party grieved ary Caufe of Aétion a-~
gainft any, but againft himfelf who publifhed the Words,
altho’ that in Truth he might hear them; for otherwife
this might tend to a great Slander of an Innocent; for if
one who hath Zefam Phantafiam, or who is a Drunkard,
or of no Eftimation, fpeak fcandalous Words, if it fhould be
lawful for a Man of Credit'to report them generally, that
he hath heard fcandalous Words, without mentioning o
his Author, that would give greater Colour and Probability
that the Words were true in refpeét of the Credit of the

Reporter,
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Reporter, than if the Author himfelf fhould be mentioned;
for the Reputation and good Name of every Man is dear
and precious to him : And a Record was vouched in Mich.
33 & 34 F4. and in the 30 A pl. 10. and in the Exche-
quer, Mich. 18 E. 1. Rot. 4. ‘

Note, That all the Commiflions of Oper and Terminer
give Authority to enquite De illicitis verborume propala-
zionibus. Vide le Srat. 5 R. 2. cap. 6. & 137 R.2. cap. 8,
concerning Rumours, and in 3 F4. 2. in the Exchequer,
‘Henry Bray {poke of Fohn Foxley Baron of the Exche-
quer : It was refolved, that the Judgment in an Indiétment
upon the faid Statutes, when the Words are fpoken general-
ly, without Relation to a2 certain Author, is, that the
Offender fhall be fined and imprifoned, for this is implied
and included in the faid Statutes, as an Incident to the Of
fence, altho’ that it is not exprefled. Alfo the Party grieved
may have an A&tion de ftandalo Mognatum, and recover
his Damages. Alfo the Party grieved, and the King’s At-
torney, if the Offenders deny it, may exhibit a Bill in the
Star-Chamber againft the Offender, in which the Kin
fhall have a Fine, and the Party fhall be imprifoned, ang
the Court of Star-Chamber may infli&t corporal Punithment;
as to ftand upon the Pillory, and to have Papers about his
Head.

Page[135] * And if the Offenders confefs it, then to proceed Ore
zenus upon their own Confeffion ; and for the Publication of
the faid Words, all the Defendants were punifhed by all the
Prefence, una wvoce nullo contradicente by Fines and Im-
prifonments; and Gooderick and Ingram were fined the
moft, for that Gooderick had no Authority for the Words
concerning the Cinque Ports, nor could Ingram find any
Author for to vouch, that he heard by Perfons unknown
at Ligorne in Foreign Parts ; and therefore it was taken as
a Filtion of his own.

Estwick'’s
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EsTwicks Cafe.

Trin. 10 Jac. 1.

Iz Quria Wardorum,

tent De gratia [peciali §5 ex certa fientia €5 mero ?5""{ expounds

wotn, §5¢. granted to Aringal Wade in Fee, the Farm or 1 Co. 43, &e.
Grange called Milton Grange in Com. Bedford, Parcel of 2Co-32,50,54.
the Poffeffions of the late diffolved Monaftery of Hoodbors, ico?'gzgg} Los
Tenendum prediftam firmam [lve Grangium de nobis g Co. teo.
& fuccefforibus moftris, ut de Manerio wnoftro de FEaft 10Co. 63,109,
Greenwich in Com. Kautie in capite per fervitium vi- &e.
cefime partis unius Feodi militis pro omnibus redditibus,
SJervitiis, exactionibus, € demandis quibuftungue, which
Grange, by mean Conveyance, came to Chriftopher Faft-
wick, after whofe Death, the Tenure was found verdatim,
according to the Words of the Patent. And the Queftion
was, if the Tenure was by a Mean, as of the faid
Honour, or in Capite; * and their principal Reafon was, * "Twas argu:
that the Letters Patent of the King fhall be conftrued ac- ¢4 to bea Te-
cording to the King’s Intention expreffed in his Charter, "¢ Caplee.
And in this Cafe of Neceflity fome Words ought to be re-
je&ed, ftil. thefe Words (in capite) and then the Senfe
will be, Tenendum de nobis, &c. ut de Manerio noftro de
Eaft Greenwich in Com. Kantie per [ervitium vicefime
partis unius feodi militis, &c. or thele Words, De Ma-
werio noftro de Eaft Greenwich in Com. Kantie, and
then the Senfe will be, Zenendum de nobis, €c. in
capite per vicefimam partem wunius Feodi militis, &c.
for both together cannot fland; and then the better
fhall be taken for the King, as in § Marie, Dy. 162.
Tenure of the Xing, per fervitium militare, is to be
intended Tenure iz Capite. So Tenure de guo wel
quibus & per que  fervitia ignovant, is Tenure in Ca-
pite, for the beft fhall be taken for the King. Vzof{e{ 1§
1 . 7.

I< ING PrLilip and Queen Mary by their Letters Pa- King’s Grane,
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H9.9 14Fdss. & sH S5 12. oH 3. 9. 6. per
Hufley, 135 H. 5. 4. per Fineux. 19 H. 8. Zitle Office.
Brook 8. Aflion. Another Reafon was added, That
if thefe Words, in Capite, fhall be rejeted, thén the
Words enfuing, f[Cil, per fervitium vicefime partis unius
Feod: militis, c. fhall be rejetted here; and then the
Tenure will be by one entite Fee of a Knight, for
Words in the Middle of a Senfence may be extraét-
ed, and as well the Confequent as the Precedent
ftand.

But it was anfwered and refolved, that the faid Grangs
was held of the King as of the Honour, and not iz Ca-
pite; and the Reafon was for this, that Tenure of the
King #n Capite is as much as to fay, Tenure in Grofs, or
of the Perfon of the King: And for this, that the chief
and principal Part of the Body of the Tenure of the
Perfon of the King is faid iz Capize. And it appears
by ancient Records, that in ancient Time all Tenures in

Page [136] Grofs, or * of the Perfon of a Subject, were called Te-
nures i Capir€; as in Claufe ¢ H. 3. Member 8. Roler-
tui filins Madock tenuit terram de Thoma Corbet in Ce-
pite: And in the fame Manner you fhall find by many
other Records, Lands to be held of Subjels in Capire,
which we call Tenure of the Perfon, or in Grofs, but
of late Time Dicitur de Rege folummodo, terras teneri
in Capite. ‘Then it is as much as to fay, Tenendum
de nobis, &c. wt de Manerio noftro de Eaft Greenwich
in Grofs, ut de perfona noftra, which is againft the Na-
ture of a Tenure in Grofs, er of the Perfon, when the
Land is exprefly limited to be holden of a Maner,

gee Cotton’s  €5¢.  And for this, if the faid Words fhould be tranf-

Records 107, pofed, [Cil. Tenendum de nobis 1 Capite ut de Mane-

‘*'C“f‘;“‘:;”‘(‘”“‘ rio noftro de Eaft Greenwich, &c. this will not alter

the Caitle of the Cafe ; fo when in the Beginning or End, the

Dover. Land is exprefly limited to be held wz de Maneris,
the Tenure of the Perfon is abundant; or it may have
this Senfe, that the King is Capur totius Regni: And
for this, inafmuch as it is limited to hold of the
King, who is Chief, it may be vulgarly faid, that the
Tenure is in chief, inafmuch as it is of the King as
of a Manor.

And as to the fecond Obje&ion, it was refolved,
That the abundant Words fhall be extended in Con-
frruétion of the Law, and not the Words fubfequent,
which doth limit the Term in Certainty: And with
this Refolution in the principal Point agrees AMich 17

I
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& 18 Eliz. 345. wheré it was found that Owen ap David
was feifed of certain Land in Fee held of the Queen, as
of the Principality of Wales in Cap. And it was held, Per
confilinm Curie, no Tenure iz Capites and fo (as it was
faid) it was refolved in the Time of H. 8. in Baron Luke’s
Cafe, where Lands were granted by the King to hold of
him as of the Honour of Huntingron, in Capite, that this
was a mean Tenure, and not iz Capite.

Nozta, That a Tenure of any ancient Honour; as of Rau-
leigh, Hagent, and Peverel, are by Ufage, and Allowance
in all Ages, taken tohave the Effe& of a Tenure i Capire,
feil. To have all the Lands in Guard, &c. Et non valer
ratio contra experimentum. Vide the Stat.of Magna Char-
ta, cap. 31. and the 11 H. 7. in Rot. Parliamenti not print-
ed, and 1 H. 6. ¢.4. Vide Brafton, lib. 2. fol. 83, 30 H. 8.
Dyer 8. 58. 29 H. 8. Brook, Title Livery 28, 53, 5E4.3.5,
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