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Deo, Patriz, T11bi

Ultos {cribendi
Libros, dicit
Solomon, nul-

lus eft finis; quod in-
telligitur de hiis, qui
- Rec metam fibi, nec fi-
nem proponunt aliquems:
Loco igitur Prefationis
(Doé&e Le&or) fubftan-
tiam Cafuum in hoc un-
decimo opere meo e-
miflorum, paucis edo-
cere decrevi; quo fa-
cile eorundem finem &
intentionem  colligere
poflis.

In primo loco, cafum
Baronis lz Ware , de-
cretum in Parliamento
Anno 39 Eliz. tento re-
tuli 5 ubi conftat de 1n-
habilitatibus perfonali-
bus & temporariis, qua

F writing many
Books, [aith So-
lomon, zhere is

no End 3 which is un-
derflood of [uch as are
written to no End: I
mean therefore, Learned
Reader, by Way of Pre-
face, to propofe unto you
in a few Words, the Sub-
Sftance of the Cafes in this
Eleventh Work, whereby
you will eafily colleél the
End and Scope of the

Jame.

T. In the firft Place,
I report the Cafe of the
Lord 1aWare, refolved in
Parliament bolden in the
39th Tear of the Reign
of Queen Elizabeth;
wherein appeareth what

A 3 Difabi-
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Difabilities are peifonal
and temporary, and bar-
reth not the geir to claim
Honour and Dignity from
that Anceftor fo difabled,
or from any other Ance-
or paramount bimy and
alfo what Difabilities-are
an Law abfolute and per-
petual. ‘

2. Inthe fecond Place,
followerh Auditor Curle’s
Cafe, refolved in the 7th
Tear of the moft bappy
Reignof King James: In
this Cafe is refolved, that

- qudicial Offices cannot be

granted in Reverfion, but
that generallyfuchGrants
by the Common Law of
Yngland,are utterly void,
and thereforethough this
Cafe be caleulated for
the Meridian of the
Court of Wards, yer by
Computation,it may [erve
or all the FudicialCourts
of England : 4 necefJary
Cafe, 1 affure you, to be
publifbed, and the Law
¢0 be put in Ufe in thefe
Days : In which Cafe are
alfo bandled fome other
particular Points  con-
cerning the Office of the
Jaid Auditorfbip in the
Gourt of Wards. ‘

heredem a vindican-
do titulos & dignitates
ab anteceflore fic inha-
bilitato, feu ab aliquo
alio {upetiore antecefio-
re, non impediunt ; &
de Inhabilitatibus in le-
ge abfolutis & perpe-
tuise

2. Sequitur iu {ecurn-
do loco cafus Auditoris
Curle, Anno {eptimo fe-
liciflimi regni Regis no-
ftri Zﬂcoéi adjudicatus 3
In hoc cafu Judicialia

Officia in reverfione con- °

cedi non pofle, immo
omnes hujufmodi con-
cefliones generaliter per
communem legem An-
glie penitus efle irritas
determinatur, ideog; li-
cet cafus ifte ad Meridia-
num Curiz Pupillorum

calculetur, per compu-

tationem tamen, omni-
bus Anglie Curiis Judi-
cialibus inferviat : Cafus
proculdubio in lucem
proferri neceffarius, &
Lex hifce temporibus
debitz executioni de-
mandanda : ubi etiam
multa trattantur parti-
culariter de Ofhicio di&i

Auditoris

™



To the READER.

Auditoris Curiz Pupil-
lorum. |

3. Cafus deinde ac-
cedit Fobannis Heydon
equitis, Termino {rini-
tatis anno decimo Fzcobi
Regis determinatus; in
quo perfpicue oftendi-
tur, ubi damna feparali-
ter taxabuntur per Ju-
ratores, & ubi primus
duodecemviratus inter
querentem & unum de-
fendentium,taxabitdam-
na, pro omnibus defen-
dentibus, & ubi non :
Unde libri inter {e pug-
nantes optime reconcili-
antur; qui dum minus
re¢te intelligebant’, mul-
ta arreftata fuerunt Ju-
dicia, & multa qua la-
ta fuerunt, per Breve de
Etrore {fubverfa fuerunt,
ad immenfum difpendi-
um, moram, & vexatio-
nem partis gravata.

4. Poft hunc fe appe-
rit cafus de Priddle &
Napper de Termino Mi-
chaelis anno decimo F2-
cobi Regis : in quo edo-
cetur qua unitas juxta
Statutum de anno trice-
fimo primo Hen. O&tavi,
ad exonerandam terram

3. Then cometh in
Si» John Heydon’s Cafe,
adjudged in Trinity Term
10 Regis Jacobi wberj—
in is per[picuoufly expre/[-
Jed, fvbge Darhﬂz)z’ges%zzl?
be feverally afleffed by the
Furors 5 and where the
Jirft Fury between the
Plaintiff, and one of the
Defendants fhall affefs
Damages for all the De-

endants, and where not;
whereby all the Books are
well reconciled, for want
of right Underflanding
whereof, many Fudg-
ments bave been arrefled,
many that bhave been
given, bave been over-
thrown by Writ of Error,
to the great Charge, De.
lay, and Vexation of the
Party grieved.

4. Afterthis appeareth
the Cafe of Priddle and
Napper, zz Mich. 10 Ja-
cobi Regis; and therein
is [et down what Unit
is [ufficient within the
Starute of 31 H.8. 10
difcharge the Land of
Tithes, with divers other
Az | Points

vii
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Points  concerning  the
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5. Next after, Dotlor
Graunt’s Cafe prefenteth
itfelf, adjudg’d Mich,
11 JacobiRegis, where-
by you may [ee where
Parfons and Vicars may
bave certain Tithes for
Houfes in Cities, Bo-
roughs, &e.

6. Then you fhall read
the Cafe of Sir Henry
Nevill, adjudged Mich.
11 Jacobi Regis: And
underftand that a cufto-
mary Manor may be bol-
den by Copy, and that
fuch a Lord may bold

Courts and grant Copies.

7. Now caft your Eye
upon  Doélor Ayraye’s
Cafe, adjudgedMich. 11
Regis Jacobi ; wbherein
you fhall perceive what be
material Mifnamings of
Corporations,  either to
avoid their own Grants
by miftaking their own
K;ﬂmeJ oi Grants made to

)

ot

READER.

de Decimis fatis eft, cum
diverfis aliis de eadem
re Articulis.

5. Proxime {e repre-
fentat cafus Doctoris
Grant, Termino Micha-
elis anno undecimo Re+
gis Facobi decretus ; un-
de videre eft, in quo ca-
fu Reltores & Vicarit
habere poffunt quafdam
decimas pro domibus in
Civitatibus, Burgis, &c.
~ 6. Cafum deinde e-
volves Henrici Nevil, E-
quitis, Termino Micha-
elis anno undecimo Fe-
cobi Regis adjudicatum,
unde manerium Cuftu-
marium . per tranfcrip-
tum Apographum five
(ut loquimur) per eo-
piam teneri pofle, tum
& hujufmodi Dominum
Curias tenere, & tran-
fcripta concedere pofle
intelliges.

7. In Dooris Ayraye
caflum, de Termino Mi-
chaelis anno undecimo
Regis Facobi, jam ocu-
los intendas : In quo,
que funt materiales ma-
le nominationes Corpo-
rationum, tam ad pro-
prias fuas concefliones,
quam ad concefliones in

€as
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eas collatas ob errorem
proprii nominisenervan-
das. Cafus fane, qui non
folum Collegiorum & a-
liarum Corporationum,
fed etiam Firmariorum
aliorumg; fub iis rem fi-
bi vendicantium com-
modum {peftat & tran-
quilitatem.

8. Dehinc oculis ve-
ftrum fubjicitur Henrici
Harpur cafus, Termino
Trinitatis anno duodeci-
mo Facobi Regis, judica-
tus : in quo viri edocen-
tur, Quomodo, hii qui
tenent de Rege per fer-
vicium militare in capi-
te, duas partes terrarum
fuarum &c. pro debitis
fuis folvendis, uxore ef-
ferenda, & filiis natu
minoribus  promovendis
vel aliter {fecundum lege
poflunt difponere, nul-
lam omnino poft obitum
fuum inter heredem &
Legatarios inquictatio-
nem feu queftionem re-
liGuri : Ignorantia cujus,
{i non deftru&ionis,mag-
ni tamen familiar’ mul-
tarum damni in caufa
hucufque fuit.

9. Perinde Henrici Pi-
got cafum retuli; ad Le-

themy aCafe that con-"

cerns theGood and Quiet,
not only of Colleges and
other Corporations, but
of their Farmers, Le(fees,
and others that claim un-
der then,

8. Then is offered ts
your View Henry Har-
pur’sCafe, refolved, Trin’
12 Jacobi Regis ; where-
in Men are diretted bow

the King’s Tenant that

boldeth by Knights Sei-
vice 10 capite, may dif-
pofe two Parts of bis
Lands, &c. for the Pay-
ment of bis Debts, Ad-
vancement of his Wife,
Prefermentof bisyounger
Children,or otherwife ac-
cording toLaw,and leave

no Lrouble or Queftion,

after bis Death, between
bis Heir and the Deyi-
fees s the Want of Know-
ledge whereof bath tend-
ed, if not to the undy-
ing, yet to the great Hin-
;ier/mce of many Fami-
ies.

9. Nexttothis, bave I
reported Henry Pigot’s
Cafr,

ix



To the READER.

Cafz, adjndged Trin, 12

Jacobi Regis, to inftruit
the Reader what Altera-
tion of any Deed after
the Enfealing and Deli-
very, and by whom, a-
voideth the Deed.

10. By thisTime I pre-
[ume you have expelled,
and defired 1o _/ge the
Czfe of Alexander Poul-
ter, that moft wickedly
and felonionfly burnt the

00d Town of Newmar-
ﬁet, who upon Confidera-
tion of many intricate
and ill-penned Statutes,
in the End was clearly
(as you [ball perceive)
oufted of his Clergy :
Wherein manynotable and
obfervable Points  con-
cerning Clergy, whichin
fome Sort concern theLife
of Man, are refolved,
Mich. 12 Jacobi Regis.

11. And left  there
fhould be Error in bring-
ing of a Writ of Error,
Metcalfe’s Cafe, Mich,
12 Jac. bath gotten the
next Place : Wherein is
plainly difcuffed, upon
what Fudgment or A-
ward a Writ of Error
doth lie, and upon what

&orem inftruendum, qua=
lis immutatio alicujus
fcripti poft figillationem
& deliberationem, & .
per quem vacaum red-
dit {criptum.

1o, Te demum ex-
peftaturum & optatu-
rum opinor, cafum A4-
lexandri Poulter, qui {ce-
leratifime & felonice

oppid’ illud lautum New-

market incendebat 5 qui
poft confiderationem va-
riorum Statutorum per-
plexorum & male com-
pofitorum tandem (ut
obferves) a beneficio cle-
ricatus penitus fuit ex=
clufus: Quo etiam mul-
ta imprimis notanda de
Clericatu, ad vitam
hominis quodammodo
{pedtant’ determinantur.

Mich. 12 Fac. Regis.
11. Ac ne erratum
eflet in ferendo Breve de
Errore, cafus Metcalfe
de Termino Michaelis
anno duodecimo Facobi
Regis proximam fibi fe-
dem fortitus eft; ubi
plene difcuffum eft, fu-
per quo judicio five arbi-
trio Breve de Errore e-
manare



TO the READER.

manare poteft, & e con-
tra.

12. Quin &, ut decli-
netur error in arrogandis
mul&is pro contemptib’
in Letis & aliis curiis de
recordo, in cafu Ricard:
Godfrey armigeri, diluci-

de decernitur, ubi opor-

tet mul@am efle fepara-
lem & ubi conjunétam,
& quomodo muléta ille-
sitime impofita evitetur,
& quando Dominus pro
certo Leti diftringere po-
teft. Mich. 12 Fac.

13. Cafus Ricardi Li-
ford locum {equentem
merito f{ibi obtinuit ;
quia in eo adjudicatur,

uid intereffe 'irmarius
habet in arboribus firu-
&urz idoneis quando non
funt excepte; & quid
interefle in eodem cafu
& Locatori, & quid &
quale interefle Firmarius
habet in arboribus ex-
ceptis, & utrum in eo-
dem cafu per generalem
conceflionem reverfionis
transferuntur  illi  cui
conceflio fa&a fuit, cum
multa eruditione de hac
re neceflaria, Mich. 12

Facobi.

Fudgment or Award it
lieth net.

12. And to avoid Er-
ror in impofing of Fines
upon Contempts in Leets,
and other Courts of Re-
cord, in the Cafe of Ri-
chard Godfrey, Efy; is
clearly refslved, when the
Fine ought to be feveral,
and when joint,and when
and bow a Fine unlaw-

fully impofed, may be a-

voided, and when the
Lord may diftrein for
Court Leets. Mich.12]ac.

13. The next Room
Richard Liford’s Czfe
bath juftly gotten, for
therein 1s refolved, what
Intereft the Leffee bath
in Timber Trees, when
they are not excepted,
and what Intereft in that
Cafe the Leffor bath :
What and what Man-
ner of Intereft the Leffor
kﬂtbfin Treé/f excepted,
and whetber, in that
Cafe by a general Grant
of the Reverfion, they
pafs to the Grantee, and
much neceffary Learning

concerning that Matter.
Mich, 12 Jac.

14. Then
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14 Then bave you the
Cafe of the Taylors of
Iptwich, @ neceffary Cafe
for poor Tradefmen, that
many Times are by Ordi-
nances made by incorpo-
rations (wheréby the pub-
lick Good is pretended,
and private Refpeéls in-
tended ) barred or bin-
dred of the Freedom; of
their Trade. Mich: 12

Jac.

15. Edward Saul’s
Cafe taketh up a wvery
little Standing, and [bort-
ly fheweth that an Ejec-
tione firme, (thar now
is grown fo common) li-
eth not for aPlace known,
but of certain Acres of
Land, Meadow or Pa-
Slure, &c. Mich. 12 Jac.

16. And Bentham’s
Cafe in as few Words as
the other, [beweth bow
in fome Cafes theOmiffion
of Matter material in a
Verdict may be [alved.
Mich. 12 Jac.

17. I could not keep
back Dr. Fofter’s Cafe,

wherein, 1pon mature

14. Deinceps opera=
torum pannorum Gi-
puvicenfium habes ca-
fum, valde neceflarium
pauperibus Mechanicis,
qui multoties colore or-
dinationum conftituta-
rum per incorporationes
(in quibus bonum pub-
licum pratenditur, pri-
vatum vero intenditur)
a libero ufu artium fua-
rum excludentur vel {al-
tem impediuntur, Mich,
12 Fac.

15. Fdward; Saul ca-
{us limites non ita latos
occupat, fed breviter o=
ftendit, quod breve de E-
jettione firme (quod 1n
ufum frequentiorem jam
accrevit) de loco certo
nomine tantum denota-
to ufurpari non poteft,
fed de jugeribus fundi,
prati, paftura,&¢. Mich,
12 Fac.

16. Porro Benthbami
cafus adeo paucis decla-
rat verbis, quomodo o«
miflio rei materialis in
veredicto nonnunquam
fuppleri poteft.  Mich,
12 Fac.

17. Nec cafum Doc-
toris Fofler, retinere po-
tul, in quo, maturam

poft
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poit confiderationem ha-
bitam de omnibus ftatu-
tis in Sacrifuges editis,
via aperta recluditur pro
eorum merita & feftina
juxta leges convictione.
Et hic {ane cafus enarrat
gloriam Dei & Religio-
nis noftre honor’. Mich.
12 Facobi.

18. Infuper cafus Mag-
dalenfisColleg’in Canta-
bridgia, proximum ex
merito fibi locum vendi-
cat, qui tendit ad {uften-
tationem vere Dei Reli-
gionis, elevationem ar-
tium’ liberalium & Sci-
entiarum, f{upportatio-
nem ftatus Ecclefiaftici,
prefervationem & Pro-
{peritatem ambarum il-
larum {ororum celeber-
rimarum Academiarum
Cantabrigiz & Oxonie,
acfingulorum hujus regni
Collegiorum, necnon ad
Xenodochiorum & Pro-
vifionum pro pauperibus
firmamentum: Et adju-
dicatus fuit Termin’Paf-
che 13 Fac.

19. In temporis ferie

accedit cafus Ludovici
Bowles, in quo, vera o-
peratio ac {fenfus claufule
in Dimiffionibus, abfque

Confideration bad of aif
theStatutes of Recufants,
a clear Way is opened, for
their juft and [peedy Con-

wittion according to the

Lawsy a Cafe that con-
cerneth the Glory of God,
and. the Honour of our
Religion. Mich. 12 Jac.

18. And juftly doth
the Cafe of Magdalen
College in Cambridge
challenge the next Place =
Which tendeth to the
Maintenance of God’s
true Religion, the Ad-
vancement of liberal Arts
and Seciences, the Sup-
port of the Eccleﬁﬂ/f/;r
cal State, the Preferva-
tion and Profperity of"
thofe two famozfr Sg'ﬁer.{
the Univerfities of Cam-
bridge 2nd Oxford, and
of all the Colleges within
the Realm, and the Efla-
blifbment  of Hofpitals,
and Provifions for the

Poor : Adjudged Pafchz
13 Jac.

¥9. And in Courfe of
Time doth 1. Bowles’s

Cuafe come, wherein, is

clearly refolved the true
Operation and Senfe cf
‘ the

xui
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the Claufe in Leafes,
Without Impeachment
of Walte 5 and whatInte-
reft the Leffee bath in the
Timber of an Houfe pro-
ftrated by Tempeft : Ad-
judged Pafchz, 13 Jac.

20, And though it
cometh not in Sequence
of Time, yet the Cafe of
Monopolies cannot come
out of Time, wherein di-
vers Things concerning
Monopolies, are clearly
refolved, and worthy 1o
be publifped. Trin. 44
Eliz.

21, And I could not
keep back the Eart of
Devonthire’s Cafe refol-
ved Hill. 4 Jac. whereby
the Prerogative of the
King appeareth 5 That
bis Right of Reftitution
dieth not by the Death of
the Party that doth bim
Wrong y the End where-
of is, that the King's
Toll may come to thke
right Mill.

22, And laftly, the Cafe
of JamesBagge, adjudged
Trin. 13 Jac. wherein
is refolved, where alVrit
of Reftitution for a Free-
man of an Incorporation

being disfranchifed, doth

impetitione vafti & quid
interefle Firmarius ha-
bet 1n Maeremio domus
a tempeflate plene de-
cernitur proft-ate.Pafch,

13 j‘zzc.

20. Et quanquam or-
dine temporis non fequi-
tur cafus Monopoliorum,
intempeftive tamen ad-
efle non poteft ; ubi plu-
rima de Monopolis k-
quide determinantur,qua
in medium proferri dig-

na funt. Trinitat. 44
Eliz,
21.NecComitisDevon*

cafum adjudicatum Hz/ll,
4 Facobi, ubi preroga-
tiva Regis in hoc apparet

manifefte, Quod jus e-

jus reftitutionis non mo-
retur, per mortem perfo-
nz qui injuriam {ibi in-
ferebat, celare nequeo;
cujus quidem finis eft,
quod vectigalia Regia ad
proprium molendinum
dirigantur. ‘

22. Cafus denique
Facobi Bagge, determi-
natus Trinitatis 13 Fec.
edocet in quo cafu Breve
Reftitutionis pro munici-
pe alieujus incorporatio-
nis exurbitatio acquiri

poteft,



To the READER.

poteft, & incidenter qui
habent poteftatem exur-
bitare, & quz funt cau-
{z {ufficientes exurbita-
tionis.

Hoc undecimum opus
(erudite Le&or) in hac
tempeftate multorum a-
liorum arduorum & in-
ftantium negotiorum e-
mifi ; Ideoque (ut in vo-
- tis mihi fuit) perpolire
non potul.

Si mihi in hac re fore
Judex liceret, cafuum
hujufce libri materiam
nulli {uperiorum fecun-
dam efle affirmarem. De-
nique ut fit Deo gloria,
Regis Majeftati honor,
bono publico incremen-
tum, Docto ftabiliment’
& Studenti inftrutio,
{copus eft, quem mihi in
hac editione propofui.

lie : And incidently, who
bave Power to disfran-
chife, and whar be [uf-
ficientCaufes of Disfran-
chifement.

This Eleventh Work
(learned Reader) I have
publifhed in the Tempeft
of many other important
and  preffing Bufinefs 5
and therefore could not

polifl them as I defired.

If' I might judge, I
_/bozﬁd fayﬁbﬂt tbeg Mat-
ter of thefe are not z'Z;“e—
rior to any of the otber.
The Enz/};f this Edition
is, that God- may be glo-
rified, bis Majefly ho-
nour’d, the common Good
encreafed, the Learned
confirmed, and the Stu-
dent inflrutted,

xv






PartT XI, . 1

The Lord De La Warrestiss,

283, &c. an

Cafe% | 407, 91-356s

Anno 39 Eliz.

T the Parliament held in #7n0 39 Regina Eliz, D'cwss Tournal
the Cafe was fuch: Thomas la Warre, Kt Lord 520 530020
la Warre, Son and Heir of Wiliam, Son and Heir Elizs41 54t
of George, Brother and Heir of Thomas, Son Tom.s. fo. 14ts
and Heir of Thomas Lord la Ware, exhibited his Petition 1414 Hughs Abra
to the Queen to this Effet, That whereas the faid Thomas ***"
his Great Grand-father was called to Parliament by Writ of
Summons, An. (2) 3H.8. and afterwards the faid Thomas (s) Dugdale’s
the Grear Grand-father died; after whofe Death Thomas his [amen. 433?“'
Son was called to divers Parliaments by Writ of Summons,
and afterwards by A& of Parliament, Anrno 3 E. 6, for di-
vers Caufes mentioned in the faid A&, it was enacted,
That the faid Willzam, during his Life, ‘fhould be difabled ., 1500
to claim or enjoy any Dignity or Lordfhip in any Right, 3 Kok Rep. 418
Efate, ¢, by Defcent, Remainder, or otherwife, and af-
terwards the faid Thomas, Son of Thomas, died; after whofe
Death, the faid Wiliam being fo difabled, was not called
to any Parliament by Writ of Summons, 'till Queen Elizz-
beth called him to Parliamént by Writ of Summons, and
he fat as Puifne Lord of the Parliament; and afterwards
died: And now the faid Thomas his Son being called to
this Parliament by Writ of Summons, fued to the Queen, pi
that he might have the Place in Parliament of his faid 2‘26‘
Great Grand-father, viz. between the Lord Berkeley and
the Lord Willughby of Erefby: And the faid Peti-
tion was endorfed in thef% Words, Her Majefly hath
- o &ors

gdaic’s Surmiri
arliamicnt:



D’ewes Journat
516

1 Ventris 416.
Co, Lit. f. 25+ be

2 Roll. Rep.
418.

Camden’s
Eliz, 5.2

The Lord De La Warre’s Cafe. PART X1,

eommanded me 10 fionify to your Lordfbips, That upon the bum-
ble Suit of the Lon{gla QVar{e, fhe i.rﬂ;llzﬂfed thafthe Matter
foall be confidered and determined in the Houfe, Rob. Cecil:
Which Petition being read in the Upper Houfe of Parlia-
ment, the Confideration thereof was committed to the
Lord Burghley, Lord Treafurer, and divers other Commit-
tees; who at his Chamber in Whiteball, heard the Counfel
Learned on both Parties, in the Prefence of the two Chief
Juftices, and divers other Juftices; and two Objections
were made againft the Claim of the faid Lord le Warre. 1.
Forafmuch as his Father was difabled by A& of Parliament
to claim the Dignity, the Petitioner could not convey by
him who was difabled, as Heir to his Great Grand-father,
and by Confequence he could not have the Place of his
Great Grand-father, but his Father’s Place.

But it was refolved by the Juftices, That there was a Dif-
ference betwixt a Difability perfonal and temporary, and
a Difability abfolute and perpetual : As where one is ats
tainted of Treafon or Felony, thatis an abfolute and per-
petual Difability by Corruption of Blood, for any of his
Pofterity to claim any Inheritance in Fee-fimple, either as
Heir to him, or to any Anceftor above him ; but when
one is but difabled by Parliament (without any Attainder)
to claim the Dignity for his Life, it is a perfonal Difabi-
lity for his Life only, and his Heir after his Death may
claim as Heir to him, or to any Anceftors above him. The
fecond Obje&tion was, That the faid Welliam had accepted
of a new Creation of the Queen, which Dignity newly
gained, did defcend to the Petitioner, which he could not
wave, and therefore the Petitioner could not have other
Place than his Father had. '

To which it was anfwered and refolved, That the Ac~
ceptance of a new Creation by the faid William, could
not hurt the Petitioner, becaufe the faid William was 4t
that Time difabled, and in Truth, was not a Baron, but’
only an Efquire ; fo that when the old and new Dignity
defcend together, the old fhall be preferred. Which Re-
folution was well approved by all the Lords Committees,
which was accordingly reported to the Lords of the Par-
liament, and allowed by them all: Whereupon it was or-
dered by the Lords, That the Queen fhould be acquainted
with it by the Lord Keeper of the Great Seal, which was
done accordingly, and the Queen likewife confirmed it:
All which was ordered and entered accordingly: Where-
upon, at the fame Parliament the Lord De Ls Warre in his
Parliament Robes, was by the Lord Zouch ( fupplying

‘ T o the
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the Place of the Lord Willoughby, then within Age) ind
the Lord Berkeley alfo in their Robes, brought into the
:IL-Ioufe, anld placed in his faidA Place, viz.d next after the

ord Berkeley ; Garter King of Arms attending upon themy 14,10 ;
and doing his Office: And I was of Counfel with the Lqrcf 24 %’:rﬁ:nfmm
De bz Warre, L ,

n

i
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Anditor CurLES Cafe.

" Hill 7 Jac 1.

IT is enafted by the Statute of 32 H.8. cap. 46. That
there [ball be two Perfons to be named by the King's Higha
nefs, which [ball be called the Auditors of the Lands of his
Graces Wards, and [ball be called the Fourth Officer of the
Jame Conrt : 'Which Office is in Part Minifterial, as to the
auditing of Accompts, and in Part Judicial; for he is fworn
by Force of the faid A&, That you [ball not take nor recsive
of Poor nor Rich, any Gift or Reward in any Matter or Caufe
depending or to be difcufled in the fame Cowrt, &c. ever fince
which Statute the Auditors of the faid Court had anOffice
judicial, fe. a Voice in every Caufe depending in the fame
Court: And in the fame Statute there is a Provifo, That
John Peryn which by the King's Letters Patents bath been
beretofore, and now s Auditor of bis Grace's Wards Lands,
fhall continue and be one of the two Audizors mentioned in this
Aty during the Term of his natural Life. King H.8. An. 32.
of his Reign, by his Letters Patents under the Great Seal,
nominated and conftituted Fobn Peryent wunum Auditorum
curie fue Warderum ¢& liberationum, babendwm to him for
the Term of his Life, with a Fee of forty Marks ger Annum.
Jobn Peryent, - An, 36 H.8. furrender'd his Effate and Pae
tent to the King; and H.8. by his Letters Patents under
the Great Seal, s complementum tam prioris quam  pofferioris
attus (viz. of 32 & 33 Hen.8.) granted to F. Peryent and
W. Tooke officivm unins Audisorum curie fue Ward’, babendum
ditlis . Perpent & W.Tooke conjunilim & divifm pro termino
vitarum [uarim & corum aleraus diutiug vivent', cum feodo 40

' ‘ ’ T T T Marvaram,
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Marcarvm. Peryent died An. 6 E.6. and William Tooke
exercifed and enjoyed the Office alone unril 30 Eliz. and
then died. Queen Elizabeth, An. 31. of her Reign, by her
Letters Patents in complementum, &c. at fupra, granted to
Walter Tooke and William Curle offictum unzus Anditorwm curie
Jue Wardarum, &c, habend’ dift Waltero ¢ Willielmo ¢ al-
teri corum conjunhim & divifim pro termino vitarum [uarum
¢ eorum alterius diutius wviventis. Our Lord the King that
now is, Anno 4, during the Lives of Walter Tooke and Wil-
liam Curle, by his Letters Patents (in which is recited the
Grant made of the faid Office by Queen Elizabeth to Wal-
ter Tooke and William Curle) & in comflemenmm, e. ut fue
74, granted to J. Churchil and §. Tooke, Officium unius Ax-
ditorum curie fue pradile, babend’ eifdem §.Churchil & J.
Tooke zmmedzate poft mortem pradilt Walteri Tooke & Wal.
Curle, vel corum altertys diutius viventis, wvel a tempore quo
officium illud per foresfalturam, furfum redditionem, five quems
cungue alium modum primo & proxime vacaverit, aut ad ma-
sus nofiras devenive comtigerit,  And afterwards Fobn Churchil
died, and the King reciting both the Letters Patents, the
one made to Walter Tooke and William Curle, and the other
to John Churchil and Fohn Tooke in complementum, &c. ut
Jupra, @ ca intentione ut fint due perfone poff mortem ali-
quorum predilt Walteri, Willielmi & Johannis qui fint vo-
cat’ Auditores terrarum Wardorum fuorum, fecundum vim ¢ in-
tentionem Altus praditt, granted o Richard Percival Officzum
unius Auditorum curie fue predit, Scc. babendum pofl mortem
redet? Walteri Tooke, Willielmi Curle, ¢ Johannis Tooke,
vel aliquorum duerum corum qui citius mori contigerint, wvel z
tempore quo, &c. w fupra : And afterwards Walter Tooke
died, and William Curle, and Jobn Tooke, and Richard Perci-
wal, are alive, In this Cafe divers Queftions were made and
argued by Learned Council, on both Parts, at divers Days,
as well in Michaelmas Term now laft paft, as this Term :
And upon good Confideration and Conference between the
two Chief Juftices, and the Chief Baron, thefe Points were
unanimoufly refolv'd, ,
1. That the Letters Patents made to Fobn Peryent and 2 Roll. 152, 853
William Tooke de officio wnius Audirorum curie fue Wardorum, \
{uer’ bonz, For altho’ the Statute Ena&s, That there fhall
be two Perfons which fhall be called the Auditors of ihe
Lands, &c. fo that there thall be two Perfons and called
two Auditors, yet it is but umwm officium, and they toth
are but umus Officiaraus, and fo the Statute itfelf {peaks,
thefe two Perfons called Auditors , [hall be called the
Fourth Officer of the fame Cowt: So that the Grant de
o B3 Officie
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, Officio unins Auditoris, or umius Aulitorwm, is good enoughs
o iﬁ?;ﬁ'é: for (a) mala grammaiica won vitiat conceffionem, and if the
6Co3a.b.  Grant had been in Englifb, viz. The Office of one Audusor,
10Co 1332 or one of the Auditors of the Lands, ¢&c. 1t had been good :
And fo is the Book adjudged, by the Advice of all the Ju.
gb%-:.r: 2485 flices in the like Cafe, in (b) 9 Ed. 4. fol. 2. a. b. where
vE.¢.20.b.  King E. 4. by his Letters Patents, Anno 4. of his Reign,
3 ]Yg;;:;yf”" granted to Wikiam Swyrenden and Fobn Bazot, Officium unius
Clerscorum de Corona ‘in Cancellaria diti Domini Regis, for
Term of their Lives, ¢¢. And in Affife brought in the
King’s Bench, Cateshy took Exeeption to that Grant, be-
. caufe it appears that Officium unius Clericorum is_granted to
two, and it is impoffible that two can have the Office of
() 2Rol. 152 one, no more than if the (¢) Chief Juftice of this Place, is
A granted to two, it is void ; for the Matter itfelf proves, That
Br. Parent 69, two can’t have it in Common, for none can be Chief Juftice
#B41:2  pot one. But f Officium Clericz de Corona  be granted to
two, it is good enough ; and many other Exceptions were
taken by him: And the Book faith, That the Juftices faid,
that they had.talked of-all thefe Points with the Juftices of
the Common Pleas, and it feemed to them, that thele Mat~
ters were to no Purpofe to arreft the Judgment, and we are
of the fame Opinion ; wherefore it was awarded, That the
faid Swyrenden and Bazgot thould recover the Office, and
their Damages taxed by the Aflife, ¢*c. By which Refolu.
tion of all the Juftices, it appears, That when there is an
Office of Clerk of the Crown in Chancery, that it is all
3 RolL 1530 one to grant Officium unius Clericorum de Corona, ¢fc. and
- to grant Officium Cleric; de Corona, ¢&c. to two, becaufe there
is but one Office : So in this Cafe at the Bar there is but
one Office, and twe Perfons to fupply it, and therefore the
QGrant is good ; andin this Cafe, this Word unzus is not
numerative, but to note the Unity, Particularity, and Iden-

tity of the Office.
2. It was refolved, That altho® thefe two Perfons called
Auditors, are but one Officer, yet the Words in the Grant,
pyer sso.plexe  ViZe Conjunitim ¢ divifim, €& alterius eorum diwius viventis,
3{‘;33'93‘2 p, are material ; for if an Office be granted to two, Pro tere
! ming vitarum [varum, (without more) by the Death of the
one of them, the Grant will be void: For being an Of-
fice of Truft there fhall be no Survivor of it. And in
this Cafe no Survivor can be: For inafmuch as it is
enadled by the A& of Parliament, by which this new Court
was ere&ted, That there fhall be two Perfons, ¢c. who have
Biob;214. Jenko (as is aforefaid) a Judicial Voice, the K. can’t conflitute one
Cencs ol 232 oply, for the Subje& by the A& has Intereft in it, Et fecuring
o I i expediuntur
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expediuntur negotia commiffa pluribus : But the King may con- 4 Co-46. o
ftitute one at one Time by one Patent, and another at an-

other Time by another Patent; and altho’ he may fo do,

yet he who is firft conflituted has not any Judicial Voice

till the other is conftituted ; for it is ena&ed by the Statute,

That two Perfons, @r. thall be one Officer; and therefore

it was refolved, That the’e Words Conjunétim ¢ divifm, ¢5 * Rol.86.
alterius eorum diutius vivenis, fhall ferve to this Purpofe,

That the Survivor thall be one of the Perfons, to whom an-

other fhall be added.

3. It was refolved, That this Nomination by the King Fitzgib. 291,
ought to be under the Great Seal of Englend, and not by
Word, nor by the Privy Seal, nor Signet, ¢fe.

4. 1t was refolved, That the Grant made by the King to ga"’}; Rep. 41,
Fobn Churchil and Fohn Tooke in Reverfion, after the Death D;gx: 8oa.r.p12.7 ;'80
of Walter Tooke and William Curle, was void for three Rea- 3o 350
fons. 1. Becaufe he is, as it has been faid, a Judicial Officer; 2 Rol g
tor thefe Auditors are one of the Judges of the Court: And 2Joues 36, Co.
as none can give any Judgment ot Things which will hap- * Hob. 5o, 151
pen 2z futuro, fo none can be a Judge in fururo ; and the Rule 41nit- 20
is, That Officia Fudiciale non concedantur antequam vacent :
And great Inconvenience would thence enfue: For he who
at the Time of the Grant in Reverfion, may be able and
Tufficient to fupply the Office of Judicature, and to admini-
fler Juftice to the King’s People, before that the Offie falls,
may become unable and infufficient to perform it. And it
wids refolved, That neither the Office of Mafter of the
Wards, nor of the Surveyor, nor of the Attorney of the
fame Court, can be granted in Reverfion; becaufe they are
Judicial Offices, 2, Altho’ the Office is in Part Judicial, 2 Rol. 154
and in Part Minifierial, and Offices Minifterial may be ;i‘;f‘f;;_”g;v"-
granted in Reverfion; yet forafmuch as two Perfons fhall Flz. 335, Dyer
have both thefe as one Office and one Officer, it is by the 25
A& of Parliament fo entire, that it can’t be divided; for Hardr. i
the King can’t make two Auditors of the Minifterial Of=
fice, and two as to the Judicial, for then there wou'd be
four Perfons, and the A& reftrains it to two; neither can
the King make one Perfon to have the Judicial Voice, and
the other the Miniflerial Office; for then there wou’d be
two Officers, and two Offices, and the A& makes but one
Officer ; and then the one wou'd have a diftin& Office
and Voice, whereas the A& conjoins them in two Per-
fons. 3. Thele Words in the faid Grant in Reverfion,

Vel a tempore quo, &c. officiwm illud per forisfathur, fur-
Jumn redditionems jeu quemcunge /1/zu7_n modnms, &c.. vVacar:
contigf'rft, cannot (if the Minifterial Office might be
only granted in Reverfion) take Effe¢t by the Death of
T B4 Walter

2 Rol. 1534
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Walter Tooke, to make another to exercife the Office with
the Survivor, becaufe granted to two; and then it Walter
Tooke had died during their two Lives, there would be three
r Officers, where the A& reftrains it to two only; and altho’
(4) 10 Co.62. 3, one dies, that doth not make the Grant, (2) which is void,
¢C0-2.8. 0.2, 5t the Time of the making of it, good, Alfo the Words
are, Cuando Officium illud, &c, wvacare contigerit 5 and that in
this Cafe fhall be intended the whole Office; and that is
n%t void till after the Death of both the Patentees in Pof-
feflion. |
5. When Walter Tooke died, then William Curle remain’d
one of the Perfons, @c. and the King might add another
to him; and until another is added, his Voice is fufpended,
D pr.Recom. a5 in the Cafe of (b)) 14 H. 4. 35.4. If a Writ iffue to the’
ocfﬁc?;‘gﬁ;cff' Sheriffs of London, and one of them dies, the other can’t
et Fii;z“- ltietgm execute the Writ, becaufe his Power is fufpended until he
Hob. 70r 5 hasa Companion chofen to him, _
Co.Lit.f.3. by 0» Jt was refolved, That the Grant made to Richard Per-
zRolla88  gival, is void : Firft, becaufe it is a Judicial Office, and (as
3 Coog4- 3 is aforefaid) can’t be granted in Reverfion: Secondly, Ad-
mitting it might be granted in Reverfion, it recites the
Grant made to Fobn Tooke and Fohn Churchil, as a good
Grant, whereas it was void; and the Grant of Percival is to
Yelveston 48 begin after that, and fo the King is deceived in his Grant, ~

[See Skin, 104 where two Perfons make but one Officer.]

Sir
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Sir Joun Hevpon's Cafe.

1

Frin. 10 Jac. 1.

SIR Fobn Heydon, Knight, brought an A&ion of Trefl- 1 grownt. 235
D pafs of Battery, and wounding (which in Truth was {RoRep. 3.
in a cruel and barbarous Manner) at Fakenham in Norfolk, Jenk. Cente 265
againft Froxmere Cockes, Thomas Cocket, and Feffrey Cobbe s Fighs Abr.ssy,
Froxmere Cocket appear’d; againft whom the Plaintiff declared “** **"
with Simul cum, &c. And Frogmere Cocket pleaded Not Guil-

ty, and thereupoun Venire facias iffued, ¢c. And afterwards

Z. Cocket appeared, againft whom the Plaintiff alfo declared

with Simul ¢cum, &c. who pleaded alfo Not Guilty, upon

which, another Penire facias iffued ; and both thefe Iffues

came to Trial at the Affizes at Thetford in Norfolk, Anno

8 Jac. Regis, before the ‘Chief Juftice of the Common Pleas,

and in Truth the Iflue againft Froxmere was firft tried, and 9. Ficzgib. 8.
the Jury aflefled Two hundred Pound Damiages; and at

the fame Aflizes the [flue againft Thomas Cocket was tried,

and de bene effe Damages were aflefled to Fifty Pounds;

and the Caufe which moved the Jury to extenuate the

Damages againft the others, was, That altho’ they were

Parties, and of one Quarrel, yet Froxmere Cocket was the

moft malicious and cruel, and his Hand gave the faid

barbarous and grievous Wounds:  Feffrey Cobbe appeared,

and confefled the A&ion, and a Writ of Enquiry of

Damages awarded upon the Roll, but none iffued. And

a great Queftion was moved and depended for divers

‘Terms, how, and againft whom, and for what Damages,

Judgment fhould be entred. And at the laft, upon Confi-
' T ) deration
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deration had of the Precedents, and of our Books, it was
vefolved per toram Curiam, as follows. ‘

1. When in Trefpafs againft divers Defendants, they plead
Not Guilty, or feveral Pleas, and the Jury find for the Plain-
tiff in all, (4) the Jurors can’t affefs feveral Damages againft

‘the Defendants, becaufe all is one T'refpafs, and made joint

by the Plaintiff, by his Writ and Declaration; and altho’
one of them is more malicious, and de falto doth more and
greater Wrong than the others, yet all coming to do an un-
lawful A&, and of one Party, the A& of one is the A& of
all of the fame Party being prefent. And (&) therefore in fuch
Cafe, if the Hand of one only gives a mortal Wound, where-
upon Death enfues, it is Murder in all who are prefent, and
of the fame Party, altho’ the others did not intend to givea
Wound {o mortal, as appears in Mackellze’s Cafe, 9 Part of
my Reportsy fol.67.b. But (¢) in Trefpafs againft two, If
the Jury find one Guilty at one Time, and the other at an.
other Time, there feyeral Damages may be taxed, (d) butif
the Plaintiff himfelf confefes, that they committed the
Trefpafs feverally, there the Writ fhall abate; and fo there
is a Difference between finding by Verdi&, and Confeflion
of the Party. Vide 36 H.6. 27.b. in Maintenance, 2 H.7,
16. b. (¢) Alfo there is a Difterence betwixt an exprefs Con-
feflion, and not Gainfaying, 8 H.6.13.4. 10 E.4.8.0. 11 H.7.
6.a. by Mordant, 8 H.5. 5. 8 E. 3.8.b. 17 E.3.43.4. 21 E. 3,
13. 4. 18 E. 3. 40.

2. It was refolved, That (f) in Trefpafs againft two, where
one comes and appears, ¢c. againft whom the Plaintiff de-
clares Simul cum, &c. who pleads and is found guilty by the
Enqueft to Damages, and afterwards the other comes and
pleads, and is found guilty ; the Defendant who pleaded laft
thall be charged with the Damages taxed by the former En-
queft; for the Trefpafs which the Plaintiff has made joint by
his Writ and Declaration, and done at one Time, can’t be
fevered by the Jury, if the ¥ry find the Trefpafs to be done
by all at one and the fame Time, as the Plaintiff has fup.
pofed. Againft which it was objefed, That it might be
mifchievous to the Defendant who laft pleads; for ex-
ceflive Damages, by Confent between the Plaintiff and the
firft Defendant, may be found, with which the fecond De-
fendant fhall be charged; and he thall have no Remedy to
rclieve himfelf by Attaint, inafmuch as he is a meer Stran-
ger to the Iflue, upon the Trial whereof the Damages were
affeffed. But it was refolved, (g) That in fuch Cafe he thould
have Attaint; for altho’ he is a Stranger to the Iffue, yet be-
caufe by the Law he is privy in Charge, he fhall have Atraint;

F. N. B 107. E.

39 H.o. 52 &ﬂd
,;GI'.Q.ZI-I’). A 3 g
a5 Loz a4 be 38 H. 6. 21.b, Br,atainte44. 1 Rol Repe 31, Hobw 6. .
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and therewith agree 44 E. 3.7.%4. adjudged in the Point ; Cro. Car 53

and FE N.B. 107. E. accord. and in 44 E. 3. 6, b. in Trefpafs ;%f;?,;‘;i‘
of Battery there is 2 Maxim taken, That in every Cale where Br: Auaint 1.
the Enqueft is taken by the Iffue of the Parties, by the fame * R Kep-30:
Enqueft thall the Damages be taxed for all. Pude Puafche,
9 Hen. 6. Rot. 345. in Communz Banco, Exoneratio Jurasorum
de damnis affidendis in tranfgreffione fuper vereditto fuo, co
quod privs affeffa fuernnt per aliam Furat wverfus alios in le
Simul cum @ But in Mich. 39 Hen. 6. 1. 4. in an A&ion of 1 Rol Rep. 15
“Lrefpafs againft many (who had pleaded in Bar the laft
Term) and one of them made Default, which was recorded,
there it is refolved by the whole Court, That for faving
of a Difcontinuance, a Writ of Enquiry of Damages fhou'd
be awarded ; but none thow'd iffue, becaufe he fhou’d be
contributory to the Damages taxed by the Enqueft on the
Iflue of the Parties, if they fhoud find for the Plaintiff;
and if they fhou’d find againft the Plaintiff, then the Wrig
of Enquiry of Damages fhou'd iffue forth, And the Rea-
fon that no Writ thou'd iffue forth at firlt to enquire of the
Damages, until, &. is, becaufe if a Writ fhow’d iffue, and
Damages be found, it 1s but an Enqueft of Office, and not
on the Iffue of the Parties; and yer the Enquiry (if it
fhouwd be lawful ) ought to ferve for all the Damages ; for
the Enquiry of them fhall not be twice, and the others
who have pleaded to the Enqueft, if the Iflue be found a-
gainft them, wou’d be chargeable with thofe Damages which
are found by Enqueft of Office; and if they are exceflive,
they fhou’d have no Remedy, and yet no Defanlt in them
for they can’t have Araint, becaufe it is but an Engueft 10 €o, 11,2,
of Office : But in Cafe when in Trefpafs againft two, they 195,55 2
plead Not Guilty feverally, and feveral Venire facias are 1 Rol. 180,
awarded ; the Engueft which firft paffed, fhall affe(s Dama- fﬁ%}_{’}‘(e‘g o
ges for all, and the fecond Enqueft thall not affefs Dama- Br. Atainc 45.
ges; but he fhall be contributory to the Damages affefled
by the firft, notwithftanding he is not Party to it; and yet
if the Damages are exceflive, he fhall have Aisaint, and cro. Tac. 145
fo no Damage or Mifchief’ will accrue to him in fuch Cafe, J2 0, t19- -
Vide 21 E. 3. §7. 2. And there in the faid Book of 39 Hen.6. ¥-N.5. 107, E.
1.4, Winflade the Prothonotary faith, It had been a com- 334-6 12
mon Courfe here, that fo foon (tantsfi) as one had made De- 38 E.3. 15.b.
fault, to award a Writ of Enquiry of Damages, againft him: 355205
"To which Prifeot, C. J.anfwer’d, it is not a good Ute: And st 5e. Defanls
according to the Saying in Winflade in 10 Hen. 6. 8. 2.b. a **
Writ of Enquiry of Damages was awarded in fuch Cafe, but
~7ainft Law ¥, as before appears, And further, in Arreft of x o
't was moved and alledg’d, That there was a =
* % f) . Gobbe, and the Difcontinuance 1 Rol Rep. 31,
18
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is not aided by the Statute of * 32 Hen. 8. nor any other
Statute ; for the Judgment is given upon Confeflion, and

not upon Verdi&, Alfo Feffery Cobbe is not Party to the

Iflue or the Enqueft which aflefled the Damages. (¢) Vide

Mich. 1¢° 2 Ph. ¢&& Mur. Iflue joined betwixe the Deman-

dant and the Vouchee, is out of the Statute of 32 Hexn. 8.

£, 30. and yet he was Party to the Iffue. But it was refol-

ved, That the faid A& extends to the Cafe at Bar, becaufe

Feffery Cobbe was Party to the Original, and one of the,

Defendants in the A&ion ; for the Words of the Statute of

32 Hen. 8. arey If any Iffue be tried by Oath of twelve or more

andifferent Men. for the Plaintiff or Demandant, or for the -
Party of the Tenant or Defendant, &c. So that the Vouchee

is out of thefe Words ; but Feffery Cobbe in this Cafe is one

of the Defendants, and fo within the Words of the A&, and

a Verdi& in this Cafe is given, () to which he is fo privy,

that he may have Autaint. (c) Alfo it was affirmed by all

the Prothonotaries, and fo refolved, That after the Writ of

Enquiry of Damages awarded, there is no Continuance taken

after in the Common Pleas, betwixt the Plaintiff and the

Defendant, againft whom the Writ of Enquiry, &c. is a.

warded ; but it was faid the Courfe is otherwife in the

King’s Bench :  And fo it was adjudged between (d) Tooly

Plaineiff, and Przeffon Defendant, Mich. 29 and 30 Eliz. in

the Common Pleas, and afterwards affirmed in a Writ of

Error in the Court of King’s Bench: But there are divers

Precedents in this Court, that in fuch Cafes Continuances

have been taken, which is a fure Way, Et (¢) sbundans cau-

tela non nocet, And afterwards in the Cafe at Bar, Judgment

was given for Sir Jobn Heydon the Plaintiff, for the Two

hundred Pounds affeffed, ¢5c. againft all the Defendants:

(f) Upon which Judgment a Writ of Error was brought,

and all the faid Points were moved and debated again at the.

Bar, and at the Bench in the King’s Bench, and upon good

Confideration the Judgment before given, was unanimoufly

affirmed by the whole Court. Note Reader, in Mzch, 28 ¢
29 Eliz. in the King’s Bench, (g) Richard Gomerfal brought
an A&ion of Accompt againft §. Gomerfal of divers Receipts

and Parcels; to all which, except one, the Defendant plead-.
ed to Iffues, (and to one Parcel pleaded nothing) and the

Iffues were found for the Plaintiff. And it was moved in
Arreft of Judgment, That the Plea was difcontinued, be-
caufe he did not anfwer to Parcel, as itisagreedin 7 E. 4,

24.b. and 7 H. 6.5, 2. @c. And it was objedted, That that
Difcontinuance was not remedied by the Statute of 32 H, 8.

becaufe no Anfwer is given to one Parcel, and of Parcel the

Plaintiff could not have Judgment according to his Declara-
tion; for of the Parcel to which no Anfwer was made, no
Judgment could be given.

3. But
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3. But_it was refolved, and fo affirmed in the King's The sd Poin:
Bench, That the Statute of 32 H.8. ¢.30. did extend 10 it; Hardrass. by
for it is thereby Enacted, That after Verdiét found, Judg- 187 1 RollRep;
ment fhall be given, any Difcontinuance, e, novwahftand= 353" Jace
ing : And accordingly Judgment was given of fo much as Lucas 1o,
was found by the Verdi&, Vide Herlakinden's Cafe in the %
Fourth Part of my Reports, fol. 62. a.

4 In the Cafe at Bar; forafmuch as in Judgment of The ath Poine
Law, the feveral Juries gave a Verdi& all at one and ji5ied -
the fame Time, the Plaintiff may have Ele&tion to have Dyerazib.
Judgment De melioribus Damnis by any of the Enquefts, éff)?l};ﬁeﬁ'8395'
and it fhall bind all; but fiat #if unica executio. Vide 349. Tro. Car.
Mich, 10 @ 11 Eliz. Rot. 758. Hill. 17 Eliz. Rot. 1042. lib. {355 0% 5
intrat. §89. [eél. 12. But in the Cafe at Bar, in Truth the 68
greater Damages were firft affeffed. 7zde 19 H. 6. 8.4. by
Hody. :

5%, It was refolved, That where in Trefpafs, the Defen- The sth Poine
dants plead feveral Pleas all triable by one and the fame igg‘ﬁvam 2607
Jury, and both the Iffues are found for the Plaintiff, the 1Brownl 233"
Jury can’t fever the Damages; and if they do, the whole ’,°Bﬁfd:_’f):7“_'
Verdi& is vicious, as appears, Hill. 43 Eliz. Rot. 16g4. in Cro.EL 860, |
Communi Bancy inter Auffen Plaintiff, and Willzard and two ;’;gﬁ;;éi
others Defendants in Battery; one pleaded Not Guilty, and Cro.Car.’s4,
the others pleaded of his own Affault ; all triable by one 7. Rep. 300
Inqueft, and both the Iffues found for the Plaintiff, and Anteafol. 5.b.
feveral Damages given againft them, & muale per totam = °
Curtam,
" And in this Cafe a Record was cited, by which it ap- SVB"QI}Q" 3237
pears, That Edward Miles brought Trefpals (which began Hughs Agr.'uas;
in the King’s Bench, 7 Fac. Regis, Rot. 413.) againft Richard
Prat, Thomas Richardfon and Nicholas Babbs, for breaking
and entring his Clofe and Houfe at Nedeham Marker ; and
for taking and carrying away a Cupboard of the Value of
Forty Shillings, with divers Deeds, Evidences, and Muni-
ments in the faid Cupboard contained ; a Copper of the Va-
lue of Forty Shillings; 2 Lead of the Value of Ten Pounds,
and Forty Yards of Wainfcot, of the Value of 5/ to the
Damages of the faid Edward of Two hundred Pounds,
Nicholas Babbs pleaded Not Guilty generally, Tho. Richardfor
to ‘all the Trefpafs, (except the breaking and entring the
Clofe and Houfe) pleaded Not Guilty: Richard Prat to all
the Trefpafs (except the breaking and entring the Clofe
and Houfe, and taking and carrying away the faid Cup.
board and Lead) pleaded Not Guilty. As to the breaking
the Clofe and Houfe, Richardfon faid, and as to the break-
ing the Clofe and Houfe, and taking and carrying awg

z t
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the fiid Cupboard and Lead, Pras faid aff0 non, and pleads.
ed in Bar a Statute-Staple of One hundred and fifty Pound;
acknowledged by Miles to Thomas Prat, and that the faid
Houfe and Clofe, and the faid Copper and Lead znter 4lia
were extended by Force of the faid Statute, and by Libe-

" rate delivered to the faid Thowas Prar, who died poflefled

and inteftate; and the Adminifiration of the Goods and
Chattels of the faid Thomas Prat was committed to the faid
Richard Prar;. wherefore, the faid Richard Prat in his own.
Right, and Richardfor as his Servrnt entred into the faid
Clofe and Houfe, and took the faid Copper and Lead, as
the Goods and Chattels of the faid Richard Prat; by Reafoni
of the faid Adminifration : Males replied, That there was
no fuch Record of the faid Extent and Liberate remaining
in the Chancery. Prat and Richardfon rejoined, That there

~was fuch a Record of the Extent and Liberate remaining

in Chancery, All thefe Pleas were entred in Mich. Anno
7 Fac. Regzs, and Day was then given to have the Record
apud Weftn? die Mercuriz proxime pofp Grafiin’ Purification’
beate Marie fub Jro periculo 5 and alfo a Penzre fac, was theri
awarded for Trial of the faid Iffues retornable 4d grefar’
Diem, At which Day Pras and Richardfon failed of the Re-
cord, whereupon it was awarded that Miles thould recover
Damages, and upon that it was then awarded Venire facias
1am ad triand’ exitus pradill quam ad inquirend’ de damnis,
retornable Die Mercurii proxime poff quinden’ Pafche, and
then it is entred in fuch Manner, Poffea continuat’ inde Pros
ceffuinter partes pred’ de pradilt’ placito per Fura?’ pofit’ inde
inter eas in refpect coram domino Rege apud Wefim. ufque diem
Martis prox. poff Ollab’ [anéls Mich: tunc prox. fequen’y Nif
Jufic’ domin: Regis ad affifus in Coms® preditlo capiend’ affign’
prius die Martis 24 die Fuliz apud Bury St. Edmundi in Com’
predicto per formam Statuii, &c. Venerint pro defett Furat'y
¢c. At which Aflifes all the Iffues were tried for Milesg
and feveral Damages afleffed as well for the Trefpals put in
Miue triable per patriam, as for the Trelpafs tried by the
Record ; the which Verdi&@ afterwards at the Day in Bank
per totam Curiam was quafhed, becaufe the Jury had affef-
fed the faid Damages feverally. Et guia Juratores predift’
male fe gefferunt in verdilto fuo reddendo, a Verire facias de
nove was awarded ; and upon the fecond Trial had, all the
Iffues were found for the Plaintff, and entire Damages afs
feffed for the whole Trefpafs and Cofts of Suit, in the whole
amounting to Onc hundred and fifteen Pound, twelve Pence:
And it was moved in Arreft of Judgm. that there was not any
Continuance 4 termino Pafche, anno 8 Fac. Regis, ufque term’
Trinit’ then following ; Nec ab codem termino ufque diem Mart’
{roxime poff Oftabas Sanfti Michaelis tunc proxime fequentz’g
o T T An
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And altho’ there was a full Difcontinuance in that Caﬁt, and

altho’ the Iffue of Nul riel Record; is not within the Statute

of 32 H.8. which fpeaks of the Verdi& of twelve or more
indifferent Men : Yet for the Reafons before rehearfed, Judg.

ment was given for the Plaintiff, and afterwards 2 Writ of

Error was brought upon that Judgment, and the only Error
afligned, was the faid Difcontinuance ; but for other Errors

not affigned, (as it was openly fpoken in the Argument in cro,Ta¢, 30m
the Cafe at Bar) the Judgment given in the faid Cafe of

Miles, was reverfed. T

[En quo Difcordia Legis Perduces Miferos !}

PrioDLE
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PART XL

Prippie and NAPPER'S
Cale.

Mich. 10 Jac. 1.

IN an Attachment upon a Prohibition in_ the Common
Pleas by Fobn Priddle, quz tam, ¢rc. againft Thomas Napger,
Gent. Proprietor of the Re&ory of Tzntenhul in the County
of Somerfet : The Plaintiff declares, That whereas one Ro«
bert Shirburne alias Whitlocke, late Prior of the Priory of
St, Peter and Paul the Apoftles, of Mountacute in the County
of Somerfet, ordinis Cluniacenfis, was feifed of 22 Acres of
Land, called Perin’s-bill alias Guilbert's-hill in Tintenhul in
the faid County, and of the ReQory of Tintenbul, Eidem
Prigraturi pertin’ & fpeClan’y, ac parcel’ eiflem Priorat’ ex-
#flerr in his Demefn as of Fee in the Right of the Priory,
and that the faid Prior and all his Predeceffors, Priors
of the faid Priory before the Diffolution of the faid Priory,
and at the Time of the faid Diffolution of the faid Priory,
were ReQors of Tintenbsl aforefaid, and had, and held
the Reftory aforefaid Simul & femel with the faid 22 Acres
of Land, In wmanibus fuis propriis in Fure Prioratus fuz pre-
dilli, ratzone cujus idem nuper Prior (5 omnes pradift ali
Priores ejufdems nuper Priovatus per totum tempus predictum
ante  praditum tempus diffolutionss Priovatus illins, ufque ad
tempus diffolutionis, &c. Habuerunt ¢ tenuerunt, ac idem ny
zer Prior tempore diffolutionss, &c. Habuit ¢& lenuit pradiclas
vigintl @& duas acras terre exonerar, acquietat’y & immunes
de omnibus 5 omnims’ decimis, ¢c. and that 20 Martiz, an. 30:
thefaid Priorand Convent by their Deed enrolled in Chencery,

gave
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gave, granted, and furrender’d the faid Priory, the faid
Refory, Land, and all the Poffeflions thereof, to King Hen. 8,
his Heirs and Succeflors.; and that by Force thereof; and of the
Statute of 31 Hen. 8. of Diffolutions, King Hen. 8, was feifed 31 H: 8. cap. 12
of the faid Re&ory; and of the faid Land in his Demeln
as of Fee, as in the Right of his Crown; and fhewed the
Claufe of the Sratute of 31 H. 8. of Difcharge of Payment
of Tithes ; by Force whereof, King H. 8. was feifed of the
faid 22 Actes of Land, &e. difcharged of Payment of Tithes,,
and conveyed the Inheritance of the faid 22 Acres to Sir
Thomas Frekey and others; who, Anno 38 Eliz. demifed the
fame to the faid Jobn Priddle for 99 Years, if three of his
Sons, or any of them, fhould fo long live ; and averr'd their
Lives; and that the Defendant Proprictarius Reflorie pra-
dit¥, ¢rc. before the Bithop of Rath and Wells fued the Plaine
tiff for Tithes of Corn growing in the 22 Acres of Land, &;
Et prad Thomas Napéer pro Confultmtione habenda, alledged Hardresse;
a Grant by Letters Patents of Queen Elizabeth, Anno Regni
fui fecundo, of the faid Re&tory to Rive and Evelyn, and to
their Heirs; and by miean Conveyance, conveyed the faid
Redory to the faid Thomas Napper in Fee, and that he
libelled for the faid Tithes, as he lawfully might; Abfgue
hoc quod preditas Prior & omnes predeceffores fuz. Praores
fred’ nuper Privratus a tempore cujus contr’ memjoria hominum
non extisit ante tempus diffolationis, &c. necnon ufque ad
tempus diffolutionis, ¢ic. Habuerunt ¢ tenverunt praditt vie
Linti & duas acras terra exonerat’, acquietat ¢ immunes de
Omnibus & omnimodis decimis quibufcungue fuper prediftad vie
ginti @& duas acrds terre quovifmodo provemient’; . prouty
&c. & hoc, &c. unde petit Fudicium, & breve difls domint
Regis de confultatione fibi in hac parte comcedi, €c. Upon
which Iflue was joined, and the Jury, before the Juftices
of Nif Prius, gave a Special Verdi&t; That the Prior and
his Predeceflors; # rempore cujns, ¢c. until the Time of the
Diffolutiori, were feifed of the faid 22 Acres of Land in
their Demefn, as of Fee, asin the Right of the faid Priory ;
and that one Thomas, late Prior of the faid Priory, was
feifed. of the Advowfosn of the faid Church of Tzntenbul in
Fee, in the Right of his Priory : And he being fo feifed
Hen. 8. the 8th Day of May, in the 20th Year of his Reigny
by his Letters Patents (the Exemplification’ of the Enrol-
ment of which, under the Great Seal, they fet forth) De mugh% a:.
gratiz fia fpecials dc certa [cientia & mero motu fuis licentiam 109%:
dedit prefat’ Tho' tunc Priovi nuper Prioratus, & equfd loct
Conventiz & Succefforibus [uis, guod ip ¢& Succeffores fuz diclams
Etitlefium Parochialem de Tinten’ prad, improgriare, confolidare,

' I @ i T tncorgorare;
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incorporare, annellere, ¢ unire, ¢’ eam fic appropriat con-
folidat’ incorporat’, ¢ wunitam, in proprios fuos ufus tenere
poffint 5 with Provifo to endow a Vicarage, and that a com-
petent annual Sum fhould be diftributed to the Poor, with
ufual non obflante : And that Jobn, Bifhop of Bath and Wells,
Ordinary of the faid Place, 4th Sept. 1529, by Indentures
triparite, viz. One Part fealed with the Seal of the faid
Bithop, the other Part fealed with the Seal of the Prior
and Convent of Bath, (which confirmed the faid Indenture)
and the third Part fealed with the Seal of the Dean and
Chapter of Wells (which alfo confirmed the faid Indenture)
Ecclefam parochialem de Tintenbul difte noffre Diecefis &
fui Fatronatas (ut afferunt) diftis Priori & Conventui ¢ Suc-
cefforibus fuis & domut frve Prioratuz fuo predill cum confenfn
partter & affenfu metvendi(fimi in Chryffo Principis & Do-
mint Henrici Oftavi Det gratia, &c. Authoritate noffra ordie
naria anncllimus, appropriamus & unimus per prafentes, itw
quod cedente vel decedente Rellore ejufdem Ecclefie Parochialis
quz nunc eft, [feu aliter ipfa Ecclefia quovifmodo vacari con-
tigerit, liceat ipfis Priori Conventur fuifque Succefforsbus per
fe vel per alivm feu alios ipforwm nomine poffeffionem difte
Ecclefie Parochalis authoritate propria intrave, ¢c. ¢ in pro-
grios ufus convertere ¢ imperpetuvm retinere : With Endow-
ment of a Vicarage, and Provifion for an annual Sum to
the Poor; And afterwards the then Parfon of the faid ReGory
died, after whofe Death the faid Thomas, Prior of the faid
Priory, into the faid Reftory enter’d, and was as well of
the faid Refory, as of the faid 22 Acres .of Land feifed
in his Demefn, as of Fee in Right of the faid Priory : And
afterwards the faild Prior Thomas died, and Prior Robert
fucceeded him : And that the faid Prior Thomas, and Prior
Robert, ever after the faid Approbation, held the faid
Red&ory, with the faid 22 Acres of Land, in their own Hands,
Sl & femel, in the Right of his Priory, and found the
Surrender of the faid Priory; and that the faid King H. 8.
24 die Julzr, Anno 36 Hen. 8, by Indenture under the Seal
of the Court of Augmentation, demifed the faid Re&ory
to William Petre, Do@or of Law, for 21 Years, who affigned
it over to Edward Napper, and that no Tithes were paid
until the fecond Year of Queen Mary, and then the faid
Edward Napper had a Sentence in the Court of Audience
againft one Thomas Guil, then Farmer of the faid 22 Acres;
and that after the {aid Sentence, until the 8th Year of
Queen Ehzabeth, Tithes were paid of the faid 22 Acres,
and conveyed the faid Re&ory from King Hex. 8. by mean
Defcents to Queen Eiizabeth, and by the faid Letters Pa-
tents, and by divers mean Conveyances to Napger :

T E:
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E: utrum [uper tota materia, &c. Prad’ Robertus nuper Prior
& ommes pradeceffores fui Priores ejufdem a tempore cujus con-
trar, &c. ante tempus diffolutzonis, 5. necnon ufque ad tem=
pus dzffolutionis, . babuerunt & tennerunt predill’ 22 acras
terr’ exonerat’, acquietat’, & immunes de omnibus & omnamo=
dis decimis quibufcunque, . Furatores penitus ignorant, &
petunt advifamentum Curie in premiffis, & f, ¢c. And this
Cafe was oftentimes argued at the Bar by the Serjeants,
and now this Term it was argued at the Bench. And in
this Cafe thefe Points were refolved.
1. That the Information upon which the Prohibition was
granted, was fufficient in Matter : For altho’ every Parifh
Church is fuppofed to be Prefentative, and the Incumbent
ought to come in by Admiflion, Inftitution, and Indué&ion;
yet the Plainciff in this Cafe may prefcribe, That the Prior
and his Predeceffors, 4 tempore cujus, @c. have been Re&ors
of the faid Church; for that amounts that it was impropri-
ate, ¢&'c. and the Beginning of a Thing done before Time
of Memory, cant be known, wiz, Whether it came by
"Union or Impropriation, and therewith agrees (2) 21 Ed. 4. %t_) 0 Ca. 8¢, b,
65. 2. Where in Trefpafs for certain Cart-loads of Oats g co s6ye
taken at Bodmanr againft the Prior of Bodman, the Defendant
faid, That the Corn was growing in a certain Place in B. in
_the Parifh of B. of which Parifh he is gerfona imperfonata, 1.
Incumbent ; and he ‘was driven to fhew how he came to the
fame Parfonage, wherefore he alledged Title by the Prefcrip-
tion, and how the, Corn was fevered from the nine Parts,
and that he took it, and that was allowed for a good Title
to the Re&tory : Wherefore, as to. this Point, the Informa-
tion was refolved to be good ; but the Addition of the Im-
propriation, @', had made it without Queftion. It was
alfo held, That the Conclufion of the Prefcription of the
Unity, viz. Ratione cujus, the Prior held the faid Land dif-
charged of Tithes, was not formal ; for in Truth, by the () 2 Cor 4. b
(b) Unity (as it thall appear after) the Land was not dif- bofea v br -
charged of Tithes, but of Payment of Tithes ; and fo are tob: 298. 44,
the Words of the Statute of 31 Hen. 8. (as alfo fhall be af- B Ditmes 17,
ter fhewed :) But yet it feems, that forafmuch as the Pre. B N C- 178, .
L . . A n 50. Mo,
feription it felf is well alledged in Subftance, fo as the 2. 533, 533,
Foundation of the Prohibition is good, that the Mifprifion 3% > Bullttbs
of the Conclufion, and Confequence thereupon, fhall not x Leor 248,332

be a Caufe to grant a Confultation. e 322 4525
2. That the Defendant’s Plea, Pro confultatione babenda, 453,608. 1 joues

(for he is in a Manner an Ador) was infufficient, becaufe %, { ££o™ 47

he has traverfed a Thing not traverfable, for the Prefcrip Dav. 6. a.
tion of the Unity ought to have been traverfed ; and not 3%“{{?53.1’7‘;?“
the Conclufion, wiz. (¢) Rarzone cyjus, and that for di- Hob. 298. 2 Cor
vers Reafons ; one as in Logick, The Conclufion of a ;‘f;.“'cio.eﬁ’ﬂ;,
Syllogifm can’t be denied, but the Mujor ox Minor Pro- 20534, sts.

T T T Cz pofition ; pottrin: plack-

L
Ne Travers can be afer a Confelling, &, Firagib, 33,
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pofition ; fo it holds in Law, which is the Perfe&tion of Rea-
fon: (4) And therefore in a Pracipe, if one pleads, That the
Manor of Dale is ancient Demefn, and the Land in demand
is Parcel of the Manor, and fo ancient Demefn ; the De-
mandant can’t fay, That the Land in demand is not ancient
Demef(n, for that 1s the Conclufon * upon the two precedent
Propofitions. The firft, That the Manor is ancient Demefn ;
the fecond, That the Land in Demand is Parcel of the Ma-
nor, for Sequitor conclufio fuper pramiffis, and therefore it can’t
be denied ; and therewith agree (b) 41 E. 3. 22. 4. 48 E. 3.
1f. 4. b, and many other Books: So in the Cafe at Bar, the
Major, (c) where there is a perpetual Unity of a Re&ory
and Land therein, until the Diflolution, there the Land is
difcharged of Tithes; but here hasbeen a perpetual Unity of
the Rettory of 7. and the 22 Acres, Ergo, the 22 Acres are
difcharged of Tithes, this Conclufion can’t be deny'd: 2. It
is not only a Conclufion, but a Coriclufion of Law, and
Matter in Law fhall not be put in Iflue to be tried by the
Country, for the Ruleis, (d) Quod quifque norit in hoc fe
exerceat, and therefore (¢) Sicut ad quaftionem falli non refpon-
dent Fudices, ita ad quaftionem Furis non refpondent Furatores :
(f) And if the Jury take upon them to know the Law, and
find the Special Matter, and miftake the Law, the Judges of
the Law {hall give Judgment on the Special Matter according
to Law, without having regard to the Conclufion of the Jury,
who ought not to rake upon them the Judgment of the Law,
and therewith agree PL Com. Amy Townfend's Cafe, fol. 112. b.
1i4. b, Vide s H 7. Carew’s Cafe, 12, 13, 14; 15. o H. 6.
38.4. 13 H 7. 22, ¢, and the Lord Barkley's Cafe, Plow.
Com. 230. b, One pleads a Gifr to King Hen. 7. and to the
Heirs Males of his Body, wirtute cajus he was feifed in Fee;
the orher confefled the Gitt, wirtute cujus he was feifed in
Tail, and no Traverfe to the virtuse cujus, for the Conclu-
fion is the Conclufion of the Law. 3. The (g) Iffue is not
well joined, 1. Becaufe the Matter of the Difcharge is, by
Reaion of the Unity, which is by Force of the Statute of
31 Hen. 8. and not by the Common Law, and the Iffue is
pined vpon a Difcharge by the Common Law, viz. Pre-
fcription in the Prior and his Predeceflors to hold the faid
22 Acres of Land difcharged of Tithes, which is a Difcharge
by the Common Law : 2. (k) Every Iffue ought to confift
upon an Affirmative and a Negative, and here is not any
Affirmative, for that which comes after the ratione cujus is
not Affirmative, or Poftive alledg’d, but as a Confequence
upon the precedent Matter, Vide 8 Hen. 6.6, 2. 36 H. 6.
1S, a. b. 9 Ed. 4. 36. 6Hen.7.5.b. and therewith agrees
the Refolution ot the Judges in the Bifhop of Cunterbury’s
Cafe, in the Second Part of my Reports, fol. 48. fo that
L : " here
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here is not any Iffue joined, of any Matter alledged in Fa&
in the Information.

‘Y Upon the Verdi& divers Points were moved at the Bar,
3, If the faid Impropriation (as it was found) was good, or
not. 2. If it was not good by the Common Law, if the Sta-
tate of 35 Eiiz. Regine, cap. 3. has fupplied the Imperfection
of it, or not. 3. When the Jury find Matter fuffi-ient to
bar the Parfon of the Tithes, which was not Parcel of their pogtes 13, 3.
Charge, nor within the Iffue, if without Regard to that Mat-
ter a Confultation fhall be granted. 4. If by the faid Im-
propriation and Unity, fo thort a Time before the Diffolu-
tion, which could not be above nine or ten Years, it {hould
be fuch a Difcharge of Tithes as is intended within the
Statute of 31 Hen. 8. ’

As to the firft it was objefted, That the faid Impropria-
tion was void for two Reafons : 1, Becaufe the King has made
a2 Licence of Impropriation of the Church of 7. per verbs
de prefent: tempore, where itappears, that at the Time of the
Licence made, there was an Incumbent then of the fame
Church ; fo that no Appropriation could be made in pre- L Roll. 2390
Jenti, but in futuro, by {pecial Words, to take Effect after the o #% *
Death' of the prefent Incambent, for as no Appropriation can
be made of a Church which is full of an Incumbent, but in
a fpecial Manner to take Effe& after the Death of the Incum- _
bent, fo the King’s Licence (without which the Appropria, Godolgh. Abr.
tion can’t be made) ought to be Special alfo, or otherwife Plowd. 445. b.
the King is deceived in his Grant, and by Confequence the
Appropriation is void; and .that no Appropriation can be
made without the King's Licence, wvide Sir Will:am Ethinghans’s
Cafe, in 17 Ed. 3. 39. 4. and Plow. Com. in Grendon's Cafe,
fol. 495: b. And that in fuch Cafe the Appropriation ought Plowd. 499. b,
to be made in fuch fpecial Manner, appears in Grendon's 1°¢5%; % 2
Cafe ; and in 8 Elz. Dyer 244. pl.60. 'The fecond Reafon Co. Lic. 53 b.
was, That the Appropriation in the Cafe at Bar, was made %Eh”ép‘,‘;prgo "
‘to take Effe@ in Poffeflion, and not in fuch {pecial Manner
after the Death of the Incumbent, as it appears before it
ought by the Law.

But it was refolved, That that Appropriation was fufficient 1 Roll. 235.
in Law, for it is true, that the Licence is general, and there~
fore it fhall be taken in fuch Senfe, that it may take Effe&,
and that is, to be appropriated atter the Death of the In-
cumbent : “And when the Letters Patents may be taken g¢, c( . 160,
to two Intents good, in many Cafes they fhall be taken ioCo.67. b.
to fuch Intent as is moft beneficial for the King; but if ‘]‘;é.wa.”“ a
the Letters Patents may be taken to one Intent good, and 3 Leon. 243,
to another Intent void ; théx for the King’s Honour, afnd 2 Siderf. 1410

2 Roll, 200-
¢ 3 a

p—
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for the Benefit of the Subje&, they fhall be taken in fuch
Manner, that the King’s Grant fhall take Effe®; for it was
not the King’s Intention to make a void Grant, and there-
with agree (4) 21 Ed. 4. 44. b. and Roger Earl of Rutland’s
Cufe, in the Eighth Part of my Reports, fol., 56. 4. which is pro-.
per to be perufed ; and in the Lord Stafford’s Cafe, in the
[ame Part, fol. 77. a. and the Cafe of Sir F. Molins, in the 6th
Part of my Reporis, 6. 2. and the Lord Chandos’s Cafe, in the

fame Part, fol. 55..b. and the Earl of Cumberland’s Cafe, tn the

8th Part of my Reports, fol. 167. 4. ‘And fo it was refolved in
the principal Cafe, That the Licence fhall be taken to this
Intent, to make the Appropriation to take Effe& after the
Death of the prefent Incumbent ; and eo potius, becaufe the
Vetrers Patents were Ex certa fczentza ¢ mero motu, and
therewith agrees a Record in the Book of Entrzes, Tit. Quare
Impedit, divifon’ Appropriation, Where the Licence of Ap-
propriation was general, and the Appropriation after the
Death of the Incumbent in thefe Words, Pulens & conce-
dens ut cedente vel decedente ipfius Ecclefie nunc Rellore, quod
predittus Abbus & Conventus ejufdem Ecclefie corporalem pof-
feffionem apprebenderent, ac fruétus, proventus & obventi-
nes perciperent ¢ libere haberent.  And vide in eodem libro,
Tit. Drozt 3. Asto the fecond Reafon, that is miftaken, for
it appears by the Inftrument of Approbation found within
the Record, That it was by exprefs Words to take Effect after
the Death of the then Incumbent, [tz quod cedente vel dece-
dente Reltore dille Ecclefie quz nunc eff, ¢rc. Another Reafon
was added, That inafmuch as always the King’s Licence of
Approbation is made to the Body Spiritual, to which the
Church thall be appropriated, and not to the Bithop, &v.
and therefore it fhall be prefumed, that they would obtain it.
in fuch Form that it fhould avail them. Alfo the Licence
of Appropriation is always general; and fo are all the Pre-
cedents ; for altho’ the Re&or be alive at the Time of the
making of the Licence, he may die or refign, ¢rc. before’
the Appropriation.
As to the fecond Point, admitting the faid Appropriation
had been void, it was obje&ted, that the faid A& of 35 Eliz.
has made it good, for thereby it is ena&ed and declared,
That all Manors, Lands, Tencments and Heredstaments, which
at any Time heretofore were the Poffeffions of any Abby,
Monaflery, Priory, &c. which after the faid fourth Day of
February, in the 27tk Year of Hen. 8. were granted or con<
veyed, or mentioned 10 be granted or conveyed, in, or by any
Letters Patents whatfoever, made by the faid late King Hen. 8.
2o any Perfon, &c. were and [ball be reputed, taken and
#djudged to bave been lawfully, and perfellly n the atlual
T and
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and real Poffeffion of the [aid late King, and of bis Heirs and
Succeffors, at fuch Tame as the fame were granted by the [aid
late Kng. And where it was an{wered by the Plaintiff’s
Counfel, That the faid A& of 35 Eliz. extended only to
Letrers Patents made by King Hez. 8. and the Letters Pa-
tents in the Cafe at Bar, were made by Queen Elizabeth, and
fo out of the faid A& of 35 Eliz. it was refolved, That in
Truth the faid A& of 35 E/zz. did not extend to this Cafe, 35. Elizs cas 3.
but not for the Caufe alledged by the Plaintiff’s Counfel ;
for altho’ it is true, that Queen Elizabeih granted the In-
heritance of the faid Refory, yet it appears by the fpecial
Verdi&, That King H. 8. by his Letters Patents indented,
had demifed the faid Re&ory to William Petre, Dogor of Law,
for 21 Years ; and the A& of 35 Eliz. enadls, That all Ma-
nors, Lands, Tenements and Hereditaments, mentioned to be
granted or conveyed in or by any Letters Patents whatfoever,
made by King H. 8. to any Perfon or Perfons, Bodzes Polttick or
Corporate, [ball be reputed, taken and adjulged to have been
lawfully and perfeitly in the altual and real Poffeffion of the
Jaid late King, and bis Heirs and Succeffors ; in which Pur-
view four Things were obferved ; 1. The favourable Penning
thereof, fc. mentioned to be granted, altho’ in Effe& nothing
pafled by the Grant. 2. The Generality of the Words, firft,
concerning the Quality of the Letters Patents, feil. In or by
any Letters Patents whatfvever, be they under the Great Seal, 3 Roll, 183
the Exchequer Seal, the Court of Augmentation Seal, the
Dutchy Seal, ¢c. Secondly, Concerning the Eftate or In-
tereft which is mentioned to pafs by the Letters Patents,
which is left at large, and not refirained to any in certain,
and therefore if the Letters Patents purport a Grant for Life,
or for Years, the Statute hath as great Operation, as to the
Purview of the A&, as if the Letters Patents had purported
a Grant of an Eftate Tail, or a Fee. 3, The Generality of
the Purview, for it extends not only to make the Grant good,
but to veft the Manors, Lands, Tenements and Heredita-
ments of the late Abbots, @c. in the a&ual and real Pof=
{effion of King Hen. 8, 4. And not only in King Hen. 8, but
to him, his Heirs and Succeffors, fo that the Lands fhall be
as well vefled in the King, his Heirs and Succeflors, when
the King grants the Land for Life or Years, as where he
grants it in Fee-Tail or Fee-fimple, and fo the Purview
extends to three other Cafes. 1. Where any fuch Lands,
Tenements or Hereditaments, came to the Hands or Poffeffion
of the faid late King Hen. 8. 2. Or which were put in charge
10, or for bis Highunefs in bis Conrt of Exchequer, or any other
Courts of his Majeflys Revenve. 3. Or by any Auditor, or
T AR SR T T e
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other Officer of the faid late King; and in every of thefe Cafes
the Purview hath fo great Operation, as in Cafes of Letters
Patents, as to veft fuch Lands, Tenements or Hereditaments,
in the King, his Heirs and Succeffors : But yet it was refolved,
"That the faid A& of 35 Eliz. cap, 3. did not extend to this
Cafe; for the Purview has a Qualification or Reftraint which
has not been mentioned before at the Bar; and that is,
That in the faid four Cafgs, fuch Lands, Tenements and
Hereditaments, fball be reputed, taken, and adjudged, in the
aGual gnd real Poffcffion of the faid late King, his Heirs and
Succeffors, at fuch Lime as the fame did [o come 1o hzs Majefly’s
Hands or Poffeffion, or were fo put in charge or granted, or con-
weyed by the faid late King Hen. 8, as aforefaid; (then comes
the Qualification or Reftraiat) notwithflanding, 1. Any Defett,
Want, or Infufficiency of ar in any Surrender, Grant, or Gons
veyance of the faid Manors, Lands, Tenements or Hereditas
ments, or any Part thereof, to the [aid late King Hen. 8. 2, Or
any other Matter or Caufe what Joever, by which his Highnefs -
was or wight have been entitled to the fame: So that the Scope
and Purpofe of the A& was, to veft in King Hen, 8. all the
Yands, Tenements, and Hereditaments, which the Abbots,
@rc. had, notwithftanding the Defeds aforefaid: But if the
faid Appropriation was void, and was not given the King by
the Statute of Monafteries, then the Prior ot Montacute, in
the Cafe at Bar, had nothing in the faid Re&Qory, but the
Advowfon only, and jus prefentandi : But yet the faid A%
of 35 Eliz is of great Ufe and Effe@, for inafmuch as the
Statute of 31 H, 8, gave not the King any Monafteries, Prio-
ries, ¢&c. but only which had been furrendred, granted to the
King, ¢#c. or were diffolved ; or which fhould be fyrrendred,
ranted, &c. or diffolved, this A&, in the faid four Cafes,
%as fupplied the Defect or Want of a Surrender, Grant, or
Conveyance ; alfo of an infufficient Surrender, Grant, or
Conveyance, fo that be there any Conveyance to the King,
or not ; and if any be, altho’ it be infufficient, the faid Lands,
Tenements and Heredjtaments, are a&ually vefled in the
King, his Heirs and Succeffors, 2. If the Abbos, Prior, e,
had been difleifed, or in any ather Cafg, where an Office,
Scire facias, Seifure, @'e. was requifite to veft the Pofleflion in
the King; there the latter Words, viz. Or any other Matter
pr Caufe what foever, by which his Highne[s was or mwizht bave
been entitled to the fame, fupply all fuch Means by which the
King might have been lawfully entituled, and put in ad&ual
Poffeflion. Vide 33 H. 8. Brook, 1it. Chofe 1n Aflon 14. The
Queftion there made, where an Abbot, &, was diffeifed, well
gxplained and refolved, But altho’ there be 2 Defe@ in the
- Appros
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Appropriation, yet (if the Re&ory be in (z) Reputation (2) Hob. 308,
_Aggrogriate, and fo }Sas been ufed) i¥ is given the King by the Sﬁl&‘&z ﬁ',, ,
Statute of 27 H. 8. ¢, 38, or 31 H. 8. ¢ 13. and therefore in g‘:‘%ﬁca ja7.
19 Eliz.(b) in the Dean of Paul’s Cafe, it was adjudged in xJonesz, 3, -
the King’s Bench, That a Chantry, or College in Reputation, @’ﬁ;’y'c‘rf e
and not in Law, was given to King Ed. 6. by the Statute of pl 47.
1 £.6, within the Words, All and all manner of Chanteries, {36 e 2452
Colleges, &c. 27 Funii, Anno (¢) 29 Eliz.in Cancellaria, upon 1o Co. 33, b.
an Aid priar of the King, by the Courfe of the Common Law, 51575 Abr
the Cafe was between the Lord St, Fohn, Plaintiff, and the - 14,
Dean and Chapter of Gloucefler, Defendant, for the Parfon- 455700 >,
age Impropriate of Penmark in the County of Glamorgan, be- z’)O-H‘a- s Ab
caufe the Patron (who, before the Appropriation, had granted ;5. = 4P®
the Advowf{on to the Body Ecclefiaftical, to which the Ap- Hardr. 5z,
propriation was made) in Anno 18 R, 2. was but Tenant in
"Tail, and yet it always continued as a Church Appropriate,
it was refolved by Sir Thomas Bromley, Lord Chancellor of
England, Gilbert Gerrard, Mafter of the Rolls, Shuze and
Windbam, Juftices, (whom the Lord Chancellor in that Cafe
affociated unto him) that this Re@ory in Reputation was
given to the King by the Statute of Monafteries. (d) Ano- ¢4) Hardr 51
ther Cafe was, 7. Eliz, in Camera Scacc’ inter T.Grimes and Hushs Abe.
H. Smith for the Parfonage of Bulbenbam in the County of 747 17ES
Leicefler, which, Anno 22 Ed. 4. was appropriated to the Ab-
by of Sulby, and no Vicar endowed there, &, according to
the Purview of the A&s of 4 H. 4. 12. 15 R.2. 6. But there
had continued a Vicar in Reputation, and the Re&ory con-
tinued alfo s appropriated ; and it was refolved, That that
Redtory was given to the King by the Statute of Monafteries. ‘
(¢) Hill. 4 Fac. Reg. in Cancellar’ inter Bedel and Bear, for ) 12Co-4 -
the Church of Kumbaltan, which was appropriated in Anno e
40 Ed. 3. and the Defe& was, That Humphrey de Bobun, Earl
of Hereford (who granted the Advowfon of the faid Church
to the Body Ecclefiaftical, to which the Appropriation was
made) was but Tenant in Tail ; and refolved clearly, That
it was given to King Hen. 8. by the Statute of Monafteries.
Nota Reader, in the Statute of Monafteries there is a (f) () CraJac608.
faving of Rights, ¢c. but the Founders, Donors, ¢fc. are *3°0% » &
excepted ont of the Saving ; fo they are bound by the Body
of the A&,

As to the third Point upon the Verdi&, it was refolved,
That forafmuch as the (g ) fpecial Matter found by the Jury, () Hob.s3.
was not Parcel of their Charge, nor pertinent to the Iffue, b Con 10 2.
(admitting that the fpecial Matter had been fufficient to 2ROl 701 7e3.
have barred the Plaintiff of the Tithes) it thould not be re- pyer 3'62.4731. 15
garded ; for the Party griev'd thereby can’t have (b) At- {?:‘Hhu,zsl .
taint, nor the Witnefles puniflh’d for Perjury * by the Cro.cCar. 75,75,
Statute of (:) 5 Eliz. becaufe the Saying of the Jury, nog 32 . -\
the Teflimony of the Witneffes was not material to the 115.b. 1 Sii. o6
Iffue; fo that inaimuch as the Iffue is joined upon Pre- )i Rel sz
feription in the Prior and his Predeceffors, to hold the faid * $ec Carth. 422
. " A»— T - - - ) 22 Acxes (l) SEXS ca[\. ‘J



§

PRIDDLE and NAPPER’s Cafe. PART XI,

22 Acres difcharged of Tithes, & tempore cijus, they can’t

give in Evidence an Unity of the Reétory and Land for ten

Years only ; that if any Colour fhould be, that the fame

fhould be a Difcharge, it is not a Difcharge by Prefcription

a tempore cujus, ¢re. by the Common Law, but by the Statute’

of 31 H. 8.~ So that for the Infufficiency and Impertinency

of the Points and Parts of this Prolix Record, the other Ju-

ftices did not fpeak to the fourth Point of the Verdi&: But

the Chief Juftice (for the better Direction of this and fuch

other Cafes) did declare that the Point had been refclved be-

fore, and the Caufes and Reafons of the Refolution thereof.

Hose. Tt wasa long Time in all the Courts at Weffminfler, a great
o Queftion upon the faid Branch of the Statute of 31 . 8, and

the Caufe of the Doubt thereof flood upon two Confidera-

tions: 1. Upon Confideration of the Nature and Quality of

Tithes before thefaid A& 2. Upon the Words and Purview

of the faid Branch of 31 H.8. And as to the firft, Quits

(o) 1 Jones 3.  pars, i. Decima pars, which we call Tithes, (4) is anEccle-
SG.‘;‘{‘”P}" Abr “Gaftical Inheritance collateral to the Eftate of the Land, and
Cro.Tac. 452, of their proper Nature, due only to an Ecclefiaftical Perfon
ggiifgcﬁg;f‘;';; by the Ecclefiaftical Law, and therefore no Unity of Poffef-
‘ fion can either extinguifh or fufpend them ; bur they, not-
withftanding any Unity, remain z» ¢ffe, fo that they may be

demifed or granted to any Spiritual Man, notwithftanding

any fuch Sufpenfion. Tithes are more collateral to Land

than a Warren, which the Owner of the Land has in it; for

by Feoffment of the Land, without excepting the Warren,

(2) 7 Co. 23.b. the Warren is extin&, as it is held in (b) 35 H. 6.56. 2. But
i)xC); %é?;fgl'w% (¢) if a Prior who has a Parfonage Impropriate, enfeoffs ano-
Dav. 5. be ther of Part of the Glebe, yet he fhall have Tithes againft
(c%&{{g-yllgc' Slg?- his own Feoffment, as it is held in 42 E. 3. 13. 4. and they
2 Roll 6522 " are not like a Leet ; and yet if the Lord of a Leet purchafes
Cro- 1:;.- 45+ Land within it, his Leet is not fufpended, nor (if he makes a
1 Co. 1.2 Feoffment of the faid Land) is his Leet in it excin®, asit
g°e°rr45;-p1_u. is held in 7 Ed. 2. Tit, Avowry 211. and 8 Ed: 2. 1bid 212.
F1. Ditmes 17+ But he has an Inheritance by the Common Law in the Leer,
gifvoréf%a,m' which is defcendable, and which he may gra:it over to whom
Noy 35, 132 he pleafes: But fuch Inheritance a Lay-man can’t have in
g:ﬁf"s’;b“""' Tithes by the Common Law, neither fhall they pafs by fuch
‘ Words as Temporal Inheritances fhall pafs, and therefore
€4 Noy. 35.  Mich. 31 & 32 El.in a Prohibition betwixt Fobn (d) Parkins
Cro.El 6, and Thomas Hinde, Parfon of Babingtorn in the County of So-
s Conbtellor mer [et, the Cafe was, That the faid Parfon by Deed indented,
236 n}gi;fly 31+ leafed his Glebe, Cum proficuis ¢ commoditatil’ eidem fpelantib
2 Roll. 57. for g5Years, rendring Rent pro omnibus exallionsh’ €& demandis
S%‘i\;mwfé* quibufcunque dilte Rellorie pro claufo predicto fpeSlantibus 3 and
- ) the Queftion was, If the Leflee thould have the faid Clofe dif-
charged of Tithes during the Term: And it was refolv’d per

10taa
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1stam Curiam, That the Tithes fhould not pafs by fuch ge- Moor 47, sc.
neral Words; and as they are Tithes not ferved, they are TRl 1o,
meer Ecclefiaftical; for the Subftration of which, no Re- 184 :
medy lies by the Common Law. If a Parfon purchafes

Land within his ReGory, and leafes this Retory, the Leflee

fhall have Tithes of the Land purchafed ; and therewith

agrees 30 H. 8. Dyer 43. pl. 21. Vide 32 Hen. 8. Brook, Tit. Moor 119, 532
Difmes 17. Then, inafmuch as if Tithes be confidered of pavis 2.
themfelves, before the Severance of them, they are mere Ec- B.N. C. 178
clefiaftical, and fo collateral to the Eftate of the Land, that ’
no Unity can extinguifh or fufpend them; but notwithftand-

ing any Unity, they remain iz ¢ffe ; now the Words of the

A& are to be confidered, which are, That as well the King,

bis Heirs and Succe[fors, as all and eévery fuch Perfon and Per-

[fons, their Heirs and Affigns, which have, or hereafier [ball

bave any Monafleries, Parfonages appropriate, or other Heredi-

taments, &c, [ball have, bold, retain, éeep and enjoy, as well. Note.
the [a2d Parfonages appropriated, ¢&&c. Mefes, Lands, Tenements, -
and other Hereditaments, ¢ difcharged and acquitted of Poy-
ment of Tithes, as feely, and in as large and ample Manner as
the fazd late Abbots, Priors, ¢&c. bad beld, occupied, poffe(fed, ufed,
retained of enjoyed the fame, at the Days of thewr Diffoluszon &
And upon thefe Words, forafmuch as the Unity doth not
difcharge nor fufpend the Tithes, but that they were iz effe
at the Time of the Diffolution : And forafmuch alfo as thefe
Words (difcharge and acquit) imply aGual Immunity and
Freedom ; and that the King and his Patentees fhall not have
them difcharged and acquitted abfolutely, but fub modo, that
is to {ay, In as large and ample Manner, &c. as the [aid late
MAbbots, &c. And the late Abbots held not the faid Lands i
Cafe of Unity difcharged, but charged with the Payment of
them ; for thefe Reafons, in fhort, it was doubted, Whether
the faid A& fhould extend to the Cafe of a perpetual Unity ;
and it was alfo urged, That if the faid A& of 31 Hexn. 8. in
Cafe of perpetual Unity thould, in refpec thereof, difcharge
the Land of Tithes, it would do a Wrong ; and as it is faid
in Plowd. Com. in the Earl of Lezcefler’s Cafe, 398. 5. The
Parliament is a Court of the greateft Honour and Juftice, of
which none ought to imagne a difthonourdble Thing, and
the Doclor and Stadent, fol. 165. cap. 55. It can’t be thought,
that a Statute that is made by Authority of the whole Realm,
as well of the King, and of the Lords Spiritual and Tempo-
ral, as of all the Commons, will do a Thing againft the
Truth, @c. And Fortefcue, cap. 18. Prudentia etiam & fapi-
entia necefjarzo flatuta bujus regnt referta putandum eff, dwm non
unius aut centum folum confultorum virorum, fed plufquam tre
centorum eleSkorum hominum, quali numero olim Senatus Eomano-
ram regebaiur, ipfa fsnt edua, 7 T

Co.Li% 110 &0
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But at length, upon great Confideration, it was refolved
and adjudged, Thata (2) perpetaal Unity, 2 tempore cujus,
¢, till the Diffolution, fhould be prima facie a Difcharge of
the Land of Payment of Tithes, by Force of the faid Branch
of 31 H. 8. cap. 13. for divers Reafons. 1. The (b) Statute
doth not fay difcharged of Tithes, but difcharged of Payment
of Tithes, and divers other Reafons, the chief of which was,
for the (¢) infinite Impoffibility, and impoffible Infinitenefs,
fo that fuch Immunities and Difcharges which Religious
Houfes had before Time of Memory, cannot be known. And
it was exprefly refolved, That the general Allegation of Unity
at the Time of the Diflolution, ¢&¢. without an Averment
that it was perpetual, was not fufficient: And altho’ it had
been a perpetual Unity, (d) yet if the Farmers of the Lands
of the Re&ory had paid Tithes before the Diflolution, then
the Intendment ana Prefumption of Law, upon the perpe-
tual Unity, failed: And all this you may fe;_ in the Arch-
Lifbop of Canterbury’s Cafe, in the fecond Part of my Reports
afé fl'ujlters Judgments a£d Refolu{iOns there cite{i’, fol;?48:
and 49. So that fuch Unity, which is within the faid Branch
of the A& of 31 Hen, 8, ought to have (¢) four Qualities,
1. Talis unitas ought to be juffe, rightful and not by wrong.
2. It ought to be equalis, [c. Fee in the one and the other;
for if the Abbots, Priors, ¢7c. have held by Leafe, 4 tempore
cufus, @rc. that is not an Unity within the Statute, 3. It
ought to be z;erpetua tempore cujus, &c. 4. Jv ought to be
Iibera, free of Payment of any Tithes: But if their Farmers
at Will, for Years, ¢fc. have paid Tithes to them (as hath
been faid) the Unity perpetual will not ferve, But it was
afked, What if the Appropriation was made in the Times of
E.4. H.6.H. 4. R. 2. E 3.7¢. and yetin Law within Time
of Memory, and Unity had continued from the Time of the
Appropriation until the Diffolution, and Tithes were never
paid, neither by the Abbots, ¢fc. or their Farmers : Should,
not the Statute extend to thofe Caufes? And it was anfwer-
ed, No, upon the Point ot Unity ; for if he will take the
Aid of the A& of 32 H. 8, the Unity, as hath been faid,
ought to be perpetual. But in fuch Cafe he may alledge the
faid Branch of the A& of 31 H.8. concerning the difcharge
of Payment of Tithes, ¢#c. (f) and that the Abbots, &re.
a tempore cujus, ¢&c. until the Diffolution, have held the
Land difcharged of Tithes (as he may well prefcribe by the
Common Law) and give fuch Evidence that he may ap-
prove it: And fo if in Truth, the Land be difcharged, he
has fufficient Remedy to relieve himfelf. Pde the Bifbop of
Winchefter’s Cafe? in the fecond Part of my Reports, ' fol,
44+ b. 45. 4. But if the Abby, or Priory, @7, was founded

within
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within Time of Memory, then he cant prefcribe omnino, Heb. sc0. |
and forafmuch as in the principal Cafe, the Appropriation ;5;’ e
was made in 20 H. 8. fo that ir appeared to the Court, that
before that, the 22 Acres were charged with Tithes ; Yor of
Common Right all Lands onght to pay Tithes; for that
Reafon the Chief Juftice concluded, That the faid 22 Acres
were as this Cafe is, chargeable with Tithes; but if the
Parties are not fatisfied with it, they may begin again: For
inafmuch as the Information, as it is refolved, is good, and
the Plea, Pro confultatione habenda, altogether infufficient,
and the Verdi& impertinent to the Iflue, they would not

grane a Confultation ; and thereunto the whole Coutt a-

greed.
[See Fitzgib. 38. in Dr. Bentley’s Cafe.]

Dr. GRAUNT's
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Dr. GrAuNTS Cafe.

Mich. 11 Jacobi 1.

Which is Entred in C. B. Pafche 11 Fac,
— ‘Regis.  Rot. 2559.

HE Cafe was, That Gabriel Graunt, Do&or in Divi-

nity, Parfon of the Parith of St. Leonard in Foffer- Lane,
Infra pracintbum Sanét Martin: le Grand, libell'd in the Spi--
ritual Court before Dr. Maffer, Official of the Dean and Chap-
ter of Weflminfler, againft Fdward Taylor, Farmer, of a great
and ancient Houfe, called the Dean’s Houfe, within the Pres
cin& of St. Martins le Grand, lare Parcel of the Poffeflions
of the Abbot of Weftminfler, and alledged, That every Pa-
rifhioner, or Inhabitant having, or occupying a Manfion-
Houfe, Shops, Ware-Houfes, Cellars or Stables, within the
faidParith of St, Leonard, within St. Martins le Grand, yearly,
every Quarter of the Year, at the Feafls of Eaffer, the Na-
tivity of St. ohz the Baptift, St. Michael the Arch-Angel,
and the Birth of Chrift, 4 tempore cujus, Cc, or at leaft from
the Fonndation, Donation, and Erection of the faid Re&ory
of St. Leonard, by equal Portions, to the Parfons of the faid
Re&tory for the Time being, Nwmine & loco decimar’ fuar’,
Juxta ratam cujufliber viginti (0lidat’ redditus per an. ex qualibet
o o I hujufmods
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bujufmodi domo, [bopa, follar', cellar’, frve flabulo fic tent’ fve

occupat’ in predifla parochia, duos folrdos legalis moneta An-

glie, &e. and that the faid Edward Taylor and his Family,

did dwell in the faid Houfe three Years, and had, and pof-

feffed it for the fame Time, Sub annuali redditu fexdecim li-

brarum few faltem 12 librarum, ¢c. and fo demanded two

Shillings in the Pound, ¢ The faid Edward Taylor ex-

hibited an Information and Suggeftion to the Court, That

the late Abbot of Weflminfler, and all his Predeceflors, ’till

the Diffolution of the faid Monaftery, which was Anno 30

Hen. 8. had held the faid Houfe difcharged of Tithes, and

alledged the Statute of 31 Hen. 8. concerning the Difcharge 3t H-3: c.1z?
of Payment of Tithes, and conveyed to himfelf a Leafe for

Years, and thereupon had a Prohibition ; to which the faid

Do&or Graunt appeared, and Taylor declared againft him to

the Effe& aforefaid, and Do&or Graunmt traverfed the faid
Prefcription of Difcharge of Tithes; whereupon Iffue was

joined, and tried before me in London for Do&tor Graunt :

And now it was moved by Taylor's Counfel, That upon

the faid Libel, no Confultation ought to be granted ; for pegg’s Parfons
“de communi jure, no Tithes ought to be paid for Houfes of Counlellor 264
Habitation, nor for any Rent referved upon any Leafe made Hob. e
of them ; for Tithes ought to be paid of Things which grow o Car-596.
and renew from Year to Year, by the A& of God. Vide Godolph. Abr:
Regiffer 54.b. F. N.B.53. E. Br.Tit. Difmes 16. and not ¥, ¢y .06
for dwelling in Houfes, or of Rents iffuing out of Lands, 2 Inft- 651
referved and created only and meerly by the A& of the >Rk 4
Party: And therefore in the City of London, the Parfons

have two Shillings and eight Pence in the Pound, &. in

Name of Tithes ; but that is by Decree made Anno 1535,

which is ena&ed and eonfirmed by Authority of Parliament,

Anno 37 Hen. 8. cap. 12. But St. Martin’s le Grand is not Hob, i
included within the faid Decree, and A&, for it is within Moor 92
London, and not of it; and therefore remains at the Com- Cro. Eliz. 276,
mon Law. And in 30 Ed. 3. fol 1. a. & 38 Ed. 3. fol. 13. 4. Hugh’s Abr.6v6
by Finchden it'is faid, That the Profits of the Churches in

London, ate the Oblations and Obventions.

But it was refolved per toram Curiam, 1. That a Conful- Heb. 1
tation fhould be granted, for it may have a lawful Begin- Des’s Parfon’s
ning; for it may be, that for all the Tithes of the Land, Ceunftllor 264
upon which the Houfes are built, this Modus Decimandi has
been 4 tempore cujus, ¢&c. paid, and altho’ it is after buil,
that fhall not take away the Right of the Parfon in fuch
Cafe. And becaufe it might have a lawful Beginning, and uob, 11
that it has been*ufed # rempare cujus, ¢gc. it was therefore
refolved, that a Confultation thould be granted.

It was likewife refolved, 2. That for thefe Monies he might , o, 283, 284
fue in the Ecclefiaftical Court, becaufe they are in the Naturt;: Larch, 2100

I 0
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of Tithes, viz. Modus decimandi ; and every ancient City and
Borough has for the moft Part fuch Cuftom, De modo deci-
mand; for their Houfes, for the Maintenance of their Par.
fon. And as to the Opinions in 30 Ed. 3. & 38 Ed. 3. it

" was faid, That Obventio dicitur ab obveniendo, and includes

Oblations, Rents, or other Revenues, which may well agree
with the Refolution” before; and afterwards a Confultation

was granted.

[Note, The may be, &c. in the firft Refolution, ente, fecms
a weak Reafon to fupport that Refolution.]




PArT XL ¢;v§ :

Sir HExry NEVILS
Calfe.

Mich. 10 Jacobi i

efendant, in the Common Pléas, upon the long and intri-
cate Record, the Cafe was briefly fuch: Sir Henry Nevil
Knight, was feifed of the Marior of Wargrave, which extended
itfelf into WarfieJi and divers other Towns, in his De-
mefn as of Fee; whereof one Houfe, one Yard of Land,
and cighteen Acres of Land were Parcel: And Alexander
Guoderome alledged a Cuftomi in this Manor, viz. qued znfra
gred’ Manerium de Wargrave eft & tempore cujus contrar
memoria Hom® non exifl') fust un® Manerivm cuftumar’ o ma=
nerium de Warfield, quod quidems manerivm de Warhield per
toturs idem Terap confftebat de Terris dominicalil> & fervitiis
cuffumariis, viz. de pred’ meffuagio & virgata terre & de 18
acr’ terre, ac omnibus redditzb’ ¢ aliis pertinen’ cuffumar in
Warfield, eidem Manerio cuftumar’ pevtinen’ : quodque pied’
tempore quo, €. mecnon_& 10t tempore cuj contrar’, . di
ver(a parcelle prad meffuagii & virgat terra pred & de &;xdﬁ
18 “acris terra, fuer terre cuffumar’ ejuflem maneriz de War=
field, ¢& dimif]. & dimiffibil per cipiam Rof Cur’ ejufdem ma-
nerir de Warheld per Dons’ ejufdem manerii vel per fenefchal-
lum Domini ejufdem munerii pro sempore exiften’y diverfis per-
[onis ea capere volenti feu volentibus in feodo fimplici, ad ter-
min’ vite, vel Annorum, nd Voluntar® Doin” fecindum Confuctudin’
ejufdem maneriis ¢Fc. quod uidem manerium de Warfield eff, &
# 1810 terny’ fupiddillo fuit [mrcg manerii de Wargrave Zem’d de
eoder

s

j -Afchﬁ 9 j?gc. Regi: Iiot, 925. Ini afecond Deliveraficg ¢, e 3531
P between Alexander’Goodcronze Plaintiff, and H. Moor z?ﬁ&:& A
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eodem manerio de Wargrave per copiam Ror’ Curie ejufdem ma-

. meri; de Wargrave, ac dimifl. & dimiffibil’ per copiam Rot’

Cor’ ejufdem manerii, per Dom’ cjufdem manerii vel per fee
nefthallum fum ejufdem maneri pro tempore e:;zﬁe;n’ cuicungy
perfone five perfonis 2l capere volenti vel wolentib’ in feodo;
fmplici, ad termin vite vel annorum, ad voluntatems Domint
fecundun confuetudinem ejufdem maneriz de Wargrave, per o
men unius meffuaglt ¢ untus virgala terre ¢& 18 acr’ terre O°
emaium redditusm & aliorum pertin’ in Warfield : And Sir
Henry Nevil at the Court of his Manor of Wargrave, Anno
28 Eliz. granted to Robert Albany the Manor of Warfield,
per nomen Unins MefJuagii, univs virgate terre & 18 Ao
terve & omnivm reddituum € aliorum pertin’ in Warfield, To
have and to hold to the faid Robers Albany and his Heirs,
ar the Will of the Lord of the faid Manor of Wargrave,
aceording to the Cuftom of the fame Manor: Et idem A-
lexander ulterius dicity quod infra pred’ manerium de Ware
vave talis habetur, & a toto tempore cuj’ contrar’ memoria Homs'
won exiftit babebatur confuetudo, quod quilibet Domin’ coflumar
' dili maneriz de Warfield per fenefchallum fuum ufus fuit te-
nere Cur infra dillum manerium de Warfield gro & concernen’
cuffurmarios tenentes fuos prad’ manersz de Wartield pred’ divers
far’ parcell’ terre per copiam Rot Cur’ ejufdem manerii dimif-
Jbil fecundum Confuetudinem ejufdem manerii de Warfield, “uf
prefertur, quodque frad 2 acr’ terre _cum pertinen’ in guibus
&c. are & a tempore cuy’, ¢gc. were Parcel of the faid cuf-
tomary Manor of Warfield, & dimiff. & dimiffibil’, ¢&c. And
the faid Goodcrome claim’d by Grant by Copy of the faid two
Acres made by the Steward of the Lord of the faid cufto-
mary Manor of Warfiell: And Iffue was taken, whether in-
fra pral Manerzum de Wargrave et & a 110 tempore, e,
vit un’ manerium cuflumar’y viz, maneriin de Warfield, di-
wiff. & dimifibil’ per copiam Rot' Cur’ pred manerii de Wa-
grave prout, . And the Vifne was De vicineto manerii de
Wargrave, and the Trial was at the Bar, and the Iffue was
found for Goedcrome the Plaintiff; viz, That there was fuch
a Cuftomary Manor ; and it was moved in Arreft of Judg-
ment, That there could not be fuch a Cuftomary Manor by
Law; for of a Copyhold (which is but a Tenure at Will)
there cannot be Lord, Mefne and Tenant ; but of a Free.
hold at the Common Law only.
But it was clearly refolved per totam Curiam, That a Cu-
ftomary Manor may be held by Copy, and fuch Cuftomary

Lord
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Lord may hold Courts, and grant Copies, and fuch Cufto- Bl ,
mary Manor thall pafs by Surrender and Admittance, and * """ 3% 5%
Fines fhall be paid upon Admittance as well upon Alie-

nation as Defcent. And there may be Lord Cuflomary

Mefn, and Cuftomary Tenant, as well in Cafe where the.

Mefnalty is 2 Tenancy at Will according to the Cuftom

of the Manor, as where there is 2 Tenancy at Will at the

Common Law, of a Manor. And if fuch Cuftomary Manor

is forfeited, the Lord fhall have the Cuftoms and Services
appertaining to it : As if Tenant at Will of a Manor grants

Copies, and referves Rents and Services, thefe Rents and

Services are annexed to the Manor, and fhall attend upon

the Owner of the Manor after the Will determined, altho’

the Lord of the Manor doth not claim by or under, but

above him and without any Privity in Effate : So in Cafgy1Co. 96,2}
of him who is Tenant for Life or Years of a Manor, the

Rents and Services referved by them, fhall go to them in

the Reverfion: And fo note a Difference betwixt Referva-

tions at the Common Law, and by the Cufiom of the Ma-

nor. And afterwards a Writ of Error was brought, and

the fame Matter affigned for Error, which was clearly over-

ruled by the whole Court of King’s Bench ; and Exception

was alfo taken to the Vifne, that it thould be (#) alfo of (=) zRol 61
Warfield, fed non allocatur, for the Hlue rifes upon the Cuf- 2 Pl 1250
tom within the Manor of Wargrave, and it appears that the & lac. 227
Tenements in Warfield are Parcel of the Manor of War- rJones 310
grave ; and thereupon the Judgment was affirmed : And it [%17 Caren
was {2id that the Manor of Ailefbam in the County of Nora

folk, is held by Copy, and others in feveral other Places,

D2 Dr. AYRAY’s
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"Dr. AYrAY's Cafe.

“ Hill. 11 Jacobi 1. in B.R.

Laas 1¢, 32, fOra Alcock, Gentleman, brought an A&ion of Trefpafs
J againk Henry Ayray DoQer of Divinity, Wellians Watham,

William Parfons, and Thomas Prieff, (which Plea began in

the King’s Bench, Trin. 9 Jac. Reges Rot. 413.) and declared

of a Trefpals 1 Maii, Anno 8 Regis Facobz in an Houfe of the

Plaintift's, call’d the Parfonage Houfe, and the Plaintift’s

Clofes, viz. Ong called the Parfonage Clofe, and another

containing ten Acres of Glebe Land at Charleton fuper Otensore,

in the County of QOxford. The Defendants pleaded Not

grilty, and a Special Verdi& was given to this Effedt, That

the Places in which, €*c. were Parcel of the Glebe of the

Re&ory of Charlion fuper Otemore ; whereof the faid Henry

Ayray at the Time of the Trefpafs, &c. was, and yet is

Parfon, and that King E. 3. 18 F4az. in the Fourteenth

Year of his Reign, by his Letters Patents under the Great

Fot Chopnife  S¢al, Al bonerem Dei, ¢ angmentation® cultus Divini, de
M hegr, Tl v Jpeciale conceffis & licentiam  dedit  Roberto de
" Eglesfield Clerico iffius nuper Regis, quod ipfe in quodam Mef-
[uarto fvo cum pertin’ in Oxon’ in Parochia Sanfli Petri in

Oriente, quandam Aulam Collegialem de Schelaribus, Capel-

lanis, @ alits, perpetuis Temporibus duratur’ fub  Nomine
Aule_Scholar’ Regine de Oxon’, que per unwm Prapofirum

de diflis Stholar’™ juxta ordinationem prafati Roberti inde

faciend’ grbernabitur, conflruere & de movo fundare, ac mea

fuagivm tlud cum  pertin’ prafatis Prapofitio & Scholaribus

dare poffit & affignare, Habendwn & tenendum fbi & Suceef-

Joribus
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Joribus fuis Prepofitis @ Scholaribus Aule illius pro esrim in-
babitatione imperpetuum, Et eifdem Prapofito ¢ Scholaribus,
quod ipf mefuagium predillum a prafato Roberto recipere
Poffint” & tencre fibi & fuccefforibus furs predallis, fiewt pre-
dittum eff, tenore prefentium licentiam fimiliter dedimus [pe-
cialem. Et memoratam Aulam cum Prapofito & cateris [o-
cits per cleCtionem in fusurum habitantibus & movantibus in
eadem, quos ad verum Collegium erigimus € exiffere extunc
praponimus, & ut Collegium licitum & approbatum- agnofci-
mus, authoritate noffra plena qua poffumus, acceptamus, rati-
ficamus, & confirmamus : Statut’ de terris ¢ tenementis - ad
manum mortvam non ponendis edit’y aut quocunque aliy: flaa
suto wvel ordinatione in contrarjum fall non obflante. No-
lentes quod prediftus Robertus wel haredes fut, feu prefatus
-Prepofitus & Scholares aut Succeffores fut ratzone premifforum,
@c. occafionentur, molefientur in aliquoy feu graventur, e,
They further found, That King Fames that now is, 11 OF.
Anm 8. of his Reign, had exemplified under the Great
Seal the faid Charter in the Records of the Chancery, en-
solled in the Tower of London, and in the Exemplication,
the Claufe of fub nomine, was, fub nomine Aule Regine de
Oxon’, whereas in Truth the Charter was, fub nomine Aule
Scholarium Regine ; fo that this Word (Scholarium) was in
that Claufe omitted. And they further found, That the
faid Robert de Eglesfield, Poffea wvirtute licentie pradifle
Yundavit Collegium pradilt in Oxon’ predil?y & condidit
diverfas leges & [tatuta pro regimine Collegir predith: &
Yebolariwm in eo allocat & allocand’ prous’ pater ex Rotulo
patentium de Anno 1 Regis Rich, 2. FJuratoribus predictis
in evidenc’ offens’, the Tenor of which is entred in the
fpecial Verdi& in hec verba : By which it appears, that
the faid Robert de Eglesfield by his Charter nominated the
faid College, Auls Regine aternaliter nominand, ¢ Schos
lores alfo he nominated in it in divers Places Socii ; and
by the fame Deed conflituted divers Ordinances and Sta-
tutes, for the better Government of the faid College, And
the Jury further found, That King H. 8. was feifed of
the Advowfon of the Church of Cherleton fuper Otemore
predilf in Fee in the Right of his Crown, ‘and 4 Fuliz
Anno 35 Regni fuiy by his Charter under the Great Seal,
granted the faid Advowfon to Richard Andrews and
Nicholas Temple, and their Heirs, who by their Deed
8 Fuliz, 35, granted the faid Advowfon to William De-
vendifbe, and Francis Shawe, and their Heirs, And that §

S T T A

39‘



Dr. AYRAY’s Cafe. PARTX],

Fulii, 1300, quidam Hugh Hodgefon tunc Prapofias Aule

pred @ Scholares ejufdem Aula, per nomina Hugonis prepo.
st Collegii Regine in‘Unive;:/the Oxoniz & Soczorunf ¢ Schoa
larium equfdem Collegit, by their Deed under their Com.

mon Seal, prefented one Allen Scott to the faid Church, then

void, who was admitted, inftituted and mdué@ed; and

that the faid Allen Scos, 2o Maiz, Anno 10 Domine Elizs.

betha, nuper Regine Anghe (the faid Allen then being Par.

“fon of the faid Church, and Provoft of the faid Hall) by
his Deed demifed the faid Re&ory of Chaerlton fuper Ote.

more to William Shillingford for the T'erm of eighty-one Years,

and afterwards, viz. the zoth Day of the fame Month of

May, Prapofius Aule five Collegiz prad’ & Scholares ejufdems

Aule, per nomina_ Frapofit Sociorum & Scholarium Aule vel

Collegiz Regina in Univerfitat’ Oxon’ Rellorie Ecclgﬁx de Charle.

ton fuper Otemore Patroni, per Scriptum fuim figillo fuo com.
muni Sigillary confirmed the faid Demife; and that Hugh
Co Lit.z0.b. Bifhop of Oxford, Ordinary of the faid Place,.confirmed
it alfo in the faid tenth Year, in the Life of the faid Allen

Scot 3 and that Allen Scot died: After whofe Death, the faid

Henvy Ayray to the faid Church then void was lawfully

prefented, admitted, inftituted, and induded ; and that the

{aid Fohn Alcock had the Effate and Intereft of the faid

William Shillingford, who entred into the faid Re&ory, and

was thereof poflefled. And that the faid Henry A4 ray

then being Parfon, and the other Defendants, by his Come.

mandment entred into the Tenements, in which, ¢%c. upon

the Poffeflion of the faid Fobn Alcock, e, and the Doubt-

which the Jury referred to the Court, was, Whether the

faid Demife of the faid Re&ory was well confirmed or not,

¢'c. And it was objeCted, That as well the faid Confire

maticn, as the faid Prefentation, were utterly void, by

Reafon of the Mifprifion of the true Name of the Corpee

ration: And therefore the firft Queflion which was made,

was, What was the true Name of the Corporation; and

s Roil Rep- 415+ they conceived, That the true Name of the Corporation
Hoor §653. wag Prapofitus & Scholares Aula Scholarium Reging de Oxon’;
and this Name they colle¢ted out of the Words of the

Charter itfelf, That the King licenfed the faid Robers
Eglesfield to Found Quandan Aulam Collegialem de Scholaribus,
e, fub nomine Aule Scholarium Regine de Oxon’y que per
unum Prepofit’ de dillss Scholar’, ¢7'c, gubernab, Then this bes
ing the true Name, betwixt the true Name of the Corporation
and the faid Confirmation, five Differences were obferved,

Je. three
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fe. three in Addition, one in Alteration, and one in Omif-
fion. In Addition, firft of the Word (Sociorum) for the
Confirmation is, Prepofitus, Soczi & Scholares, where it thould
be Prepofitus @& Scholares. Secondly, of thefe Words, (vel
Collegit.) Thirdly, of this Word (Univerfitate.) In Alte-
yation, fe. (de) for (in) for the true Name of the Corpo-
ration was de Oxon’y and the Confirmation was iz Univer-
fitate Oxor’. In Omiffion of this Word (Scholarium) in a
material Place, where it fhould be Aule Scholarium Regine,
it is Aule Regine. And in the Prefentation, divers Vari-
ances were obferved ; one Alteration, fr. Collegsi for Aule;
and the other Mifprifions in Addition, Alteration and O-
miffion. And all thefe were argued at the Bar by Coventry
and George Croke, on the Plaintiff’s Part, and by Thomas
Crew and ZYelverton Solicitor for the Defendant ; and all
the faid Variances, but one, were unanimouily refolved by
all the Juoftices to be without Queftion, and not worthy of
any Argument ; and were not of any Force to impeach the
faid Confirmation or the faid Prefentation: And the only
Point which had any Scruple, was the faid Variance of the
Omiffion of (Scholarium) after this Word (Aule.) And
that depends only upon the Confideration of the true
"Name of the Corporation ; and what Diverfity was be-
twixt this Cafe, and the Cafe of Fi/ber and Boys, reported
by me in the tenth Part of my Reports, in the Cafe of the

20
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Mayor and Burgefles of Lynne, which you may fee there ;1 AnderG 106

\ir‘hich Cafe was affirmed by all the Juflices to be good
aw.

And yet it was refolved, That in the Cafe at Bar, as
well the Confirmation as the Prefentation, was good enough,
notwithftanding the Omiflion of the Ireration of this Word
(Scholarium.) For it was refolved, That upon Confideration
of the faid Charter of King E. 3. and of the Infiru-
ment of the faid Robert de Eglesfield, the true Name of
the Corporation was Prepofirus & Scholares Aule Regine de
Oxon’ ; for it appears by the Charter itfelf, that the Name
of the Corporation required only once Scholares, and not
any double Iteration of it (which, as it was faid, was Oru-
lus quaftionis) and that for divers Reafons: 1. That in the
Claufe of fub nomine, this Word was but once meationed :
2. Altho’ 1n the fub nomine it is faid Aule Scholarium Re-
gine, yet in Conftru&ion, as in many Cafes is ufed, it
ought to precede thefe Words Aule Regine; and that for
three Reafons: 1. Otherwife it would be a fole Corpora-
tion confiffing upon a Provoft only ; for then the Corpora-
tion would be per Nomen Prepofiti Auja Scholarium Regina,
T "7 Dy 7T Tand

Lan¢. 15, 340

Hob. 124,
Moor 865
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and not a Corporation aggregate of many, as every one hag

agreed it was: 2. Immediately after thefe Words, Sub nom:i.

ne Aule Scholarium Regina, thefe Words are added, Que per

unum Prapsfitum de dictis Scholaribusy ¢Ge. gubernabitur : "§o

that it clearly appears, that this Word (Scholares) fhould be

but once mention’d in the Corporation : 3. Such Conftruc.

tion is directly approv’d by three Interpreters Omni exceptione

majores, fc. King F, 3. in his Charter, the faid Founde;

Robert Eglesfield in his Inftrument of Fopndation, and the

Incorporation itfelf: 1. By the Charter in the next fubfe,

quent Words, it is faid, Ac Mefuagiwm illud cum pertin’

prafat’ Prapofitus & Scholaribus dare poffit, &'c. Where thefe

Words, Prapofitus ¢& Scholares are joined together ; alfo there

the Habendum is, Habendum & tenendum fibt & fucceffori.

bus fuis, Prapofitis ¢ Scholaribus Aule illius : In which Words

the King not only conjoins the faid Words together, but al-

fo the King gives Precedence to this Word Scholaribas, be-

fore Aule illius, ang no mentiorg‘ of them aftjer, ;_lfo No.

lentes quod prefar’ Prepofitus ¢ Scholares aut fucceffores fus

e, Z Inpth{ Inﬁrugfé;\t of the faid Robert Je Egle‘:ﬁefld:

the Founder ordains, That the faid College fhall be always

called Aule Regine, (and not Aula Scholarium Regine) and

he faith, Aule Regine aternaliter nominanda : 3. The Corpo-

ration itfelf, from the faid Time of Incorporation, never

accepted any Grant, or made any Grant with double Ite.

ration of this Word (Scholares) but with a fingle mention

of it only, as appears by many, and almoft infinite Prece-

dents ; Alfo it was never called in Vulgar Appellation,

Queen’s Scholars College ;5 neither doth any one know it by

fuch Name, but every one knows it by the Name of

gueen’: College. And by this Determination of the true

ame, it appears, That there is not any Affinity betwixt

{410 Co- 1252 the faid Cafe of (4) Fifber and Boys, and the Cafe at

Moor 266. the Bar; for there is a donble Iteration of this Word

Y andentis,  (Scholares) in two material Places, and in the Cafe at Bax
o but one fingle mention of it only.

And as to the other Variances, it was refolved, That
none of them were material ; for firt, Nomen oft quafrei
notamen, and Nomina funt note rerum, and were invented to
make a Diftin&tion between Perfon and Perfon, ¢, and in the
Cafe at Bar, the College was called by fuch Name that it
might be well diftinguifhed from every other College in the
fame Univerfity : 2dly, Altho’ it is faid in 21 E, 4-55. and
ether Books, that the Name of an Incorporation is like the

Name
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Name of Baptifm : Yet if the Perfon be fo (4) defcribed, () Co. Li. 32,
that he may be certainly known from other Perfons, the ; goil’33"
Omiffion, or in fome Cafe the Mifprifion of the Name of \
Baptifm fhall notavoid the Grant ; as a Gift (b) Omnsbus &) Br nofme s
filis F. S. or primogenito filio . S. or (¢) uxorz-de F.S. ox Br-_dgne&re-
filie de F. S. when there is but one, &c. 37 H.6. (10.) 30.b. Z057 %
11 E. 4. 2.4, 18E.3. 30 E. 3. 18.5. 12 A4f. 16. and in {”' Graunt 54.
(d) 27E. 3. 85.4. b, The Name of Baptifm of the Abbot of 6? Er. Graunc
W. was Richerus, and he by the Name of Richardus, Abbot de 1 AfL. 111,
W. made 2 Grant ; and altho’ his Name of Baptifim was mif- { S 6o,
taken, yet becaufe the other Words, fc. Abbas de W. did 67-
certainly defcribe the Perfon ; for this Caufe the Grant, Co-Lit.3.a.
notwithftanding the Mifprifion of the Name of Baptifm, <" EL 111
was good, So if a Grant be made to . S. & Margarete
uxori fue, where the Wife's Name is Margeria, or to 7. 5.
@ Muristte uxori fue, where the Wife’s Name is Marion,
yet the Grant is good ; altho’ the Name of Baptifm be
miftaken, becaufe uxorz fue is a certain Defeription of the Fliz. Peoffmen
Perfon, 1 H.5.8.4. 46F. 3. 22. a.b. 1 Af, 11. 12 Af.16. > Rol.43 "
9H. 7. 9. 3H. 6. 25. b. 12R. 2. Feoffments & Faits 58, oy, Graunt 63
22 E. 3, Brief 936. 9 E. 3. 14. 46 E. 3. 22.a.b. 14 H.7, Br. nofme 36.
21. 8o (King) 1s a Name of Incorporation ; yet a Grant g;’;é;:;r;:;,;
made to the King, by the Name of (Sovereign Lord Fames) Br. Faitga.
omitting this Word King, is good enqugh: For, Nibz/ facir } 8725
error nominis cum de corpore conflat 5 and hec fuit vetus ¢
conflans Opinio in the Cafe of Corporations, And therefore
in 26 E.3. 66. 67. a. Ifabel, Queen of England, brought a

rit of Covenant againft William, Prior of Coventry ; for
that Hugh, Prior of Coventry, his Predeceflor, and his Co-
vent, did fubmit themfelves to the Award of the faid Queen
and her Council, for the Heritage which was of R. V. in
Coventry, Et partibus adjacentibus; and of the Queen’s Te-
nements in Covenzry, and of thofe which were in Aid of
her, and alfo of the Tenements of the Prior of Coventry,
and which were in Aid of him; and the Deed of Cove-
nant was, Hugh Prior cf our Lady of Coventry. Mutford
who was of Council with the Defendant, you have in your
Writ and Count omitted (Our Lady) Judgment of the Va-
riance betwixt the Corporation and the Specialty: To
which Greer of the Plaintiff’s Council faid, That the
Prior, and alfo the Church of Gwentry, is founded by
the Name of Sz Michael, and fo I cannot have a Writ
accarding to the Specialty ; for you may abate the Writ,
notwithftanding the Deed ihall be good ; and Muford
by the Rule of the Court was put to Anfwer ; wherefore
he pleaded other Matter, So that in thofe Days the Muif-
prifion in a Deed of the Saiat, to whom the Corpora-
tion was dedicated, was not fufficient to avoid their Deed ;

‘ becaufe
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becaufe Hygh, Prior of Coventry, was a certain Defcription
of the Corporation. But it might (#) abate the Writ,
becaufe he might parchafe another Writ. Vide F. N. B. in
the Writ de Corodio habendo, the Name of the Saint omit-
ted: And where there was a Prior of our Lady of South-
wark, and a Prior of the Trinity of London ; and the
faid Prior of Our Lady of Somhwark of old Time by
the Name of the Csnons of Southwark, granted by their
Deed to the other Prior, by the Name of Canons of Lon-
don, an Annuity, ¢fe. and it was adjudged good in 17 E. 3.
32. 4. For although the precife Name of the Corpora-
tion was not purfued, and the Saint to whom the Houfe
was dedicated, omitted ; yet becaufe in Truth the Prior
of each of the Houfes was one of the Canons thereof ; for
that Caufe (forafmuch as fasis conflabat de perfonis) pru-
dent and grave Antiquity did adjudge fuch Grant good: It
likewife appears in our Books, that the Name of the Cor-
poration of Templers, was, Magifier Militie Templi de Fee
rufalem in Anglia & confratres fvi, 3 E.3.11. 5 E. 3. 36.
31 E. 1. Tryal 99. And the Name of the Corporation of
the Priory of St. Fohn’s of Ferufalem, Prior Hofpitalis Saniti
Johannis de Ferufalem in Anglia & confratres fui, as ap-
pears in 44 E.3. Then the Statute de Templariis is wor-
thy of Confideration, made Azno 17 E. 2. in the Preamble
of which, mention is made, De adnullar’ ordin’ Militie Tem-
pli & de fratribus ejufdem ordinis 3 and in the Body of the
A&, Ordo Militie Templi de fratrilbus ejuflem ordinis
and it is enacted by the fame A&, Quod omnia terre tene-
menta, . que fuerunt dictorum Templariorum, affignentur
& liberentur ordini fratrum Hofpitalss Sanili Fohannis Fe-
rufalem, Habend' & tenend’ eifdem Prior: & frairibus &
Juccefforsbus fuis, de Domino Rege ¢ aliis Dominis feodorum
pradilly per ille eadem [ervitia per que fratres ordinis Mi-
litie Templi ea tenuerunt : In which A&, altho’ the Makers
of the A& do not follow the precife Words of the Cor-
poration, either of the Templers or Hofpitalers ; yet be-
caufe they were fo certainly defcribed, Quod confar de
perfonis, the Words of the faid A& were fufficient to
transfer the Pofleflions, Adugiftri Militiz Templi Ferufalem
in Anglia & confrasrum fuorurs, Priori Hofpitalis Santfi Fo-
hannis Jerufalem in Anglia ¢ confratribus  fuis, and fo
has it been always allowed in our Books, 1 Edw. 3. o.
3 E.3.11. 5 E.3.36. 35 H.6.46. Vide 2(4) E. 4. 24. b.
Jobn Abbot of D. made a Bond by the Name of .C.
Clericus de D. and held good ; and yet the Abbot is a
_dea.Jd Perfon, as to all Refpedts, but to fuch A&s which

S he
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he doth as Abbot: And a Man may have 2 Writ of Right Hughs Abr.
of Advowfon, De Advocatione Ecclefie de D; and then if **¥%
there be two Churches in one Yown, the Tenant fhall
have the View ; but if there be two Churches in one Town
dedicated to two feveral Saints; for Example to St. Mury
and St Percr, then if a Writ be brought De Advacatione
Ecclefie Santle Marie de D. the Tenant fhall not have the
View; fo by that it appears, That in a Writ of Right of
Advowfon, wherein the Advowfon of the Church {hall
be recovered, the Demandant may in his Writ, add or
omit the Name of the Saint at his Pleafure. 48 E. 3. 31.4, Fitz. View. 22.
21 E.3.97. 36 H. 6.16.4. Regiffr.33.4. & F.N.B. 49.0. 3 view o, -
Si Prebendarius Prabende de N. in Ecclefa Sanili Petri E- 33E.3-
borum, without faying in Ecclefia Cathedrali, which is in },5" 1%
Truth its right Name ; fo ibzd 2 Ecclefia Santti Pauli Lon- View 1o5.
don’y and in Ecclefa beate Marie Lincolw’, €c, in 18 E. 3,
fol. 10.b. & 11. 4. the Cafe was, That in the Town of
Toft-Newron there were two Churches, one of St. Michael,
the other of St. Peter and St. Paul, and the Truth was,
That Toft-Newton was one Town, and in that was a
Church known by the Name of the Church of 7 ofi-New-
ton; and in Newron, which was an Hamlet of Toft-New-
ton, was another Church known by the Name of Newton
tantum, and there a Quare impedit was brought ad Erclefium
de Tofi-Newton, without more, €& bene, although the Saint
was omitted ; becanfe there was a fufficient Difference by
which the Church, whereof the Writ is brought, may be
known, and therefore Willy Chief Juftice, who gave the
Rule, faid, the Church is certain enough; wherefore An-
fwer, and there Iffue was taken not ot the Name of the
Town, but of the Surname of the Church, fr. That there
were two Churches in Toft-Newton, abfque boc that either
of the Churches bears the Name of the Church of Newton o
and in 17E. 3.48. 4. b. one was named Burgenfs de novo
Cuftro fuper Tinam, and Exception was taken, That Burgefs
ought to be of a Town certain, and not of a Caftle, Sed
non allocatur ; for the antient Judges of the Law did rejet
fuch Niceties concerning Appellations or Names. And
as to the Addition of this Word (Seciorum) in the Prefen-
tation, that doth not impeach the Prefentation, for not- -
withftanding this Addition, the College is certainly enough
defcribed, that it may be {iftinguithed from every other ;
and for any Thing thar appears in the Cafe, Soczi & Scho-
lares may be Synonima, and in the faid Charter, the King
names Scholares by the Name of Syciz, Vide 20 E. 4. 20. ace
eording to this Refolution, :
And for the Addition of Unzverfitate, it was clearly over- pype 5 4.
ruled, as before it was in the faid Cafe between Fifber 1 Anderl igs.

and Boys, and for the Reafons and Caufes there reported. Noor séo.
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80 for the Addition of thefe Words (vel Collegii) after
) this Word (Aule) and for putting this Word (Collegit) in
Ceo.BL160 Y ieu of (Aule) none of thefe have any Colour of material
. 42, O . n

Hob, 124, Varjance, but are eadem ve ¢& fenfr. And King E. 3. in
his Charter called the faid Hall a College, as in Truth it is.
And I have made a briefer Report of this Cafe, becaufe I
have publifhed the Cafe of the Major, &c. of Lynne, in the
Yaft Part of my Commentaries, which ftands in Effe& upon
the fame Argument, and divers Judgments cited there tend

to the fame End. T -

HENRY




PART X1

Henry Harpur's Cafe.

Trin. 12 Jac. 1. in B.R.

23

Raymond 248:

IN an Ejeltione firme between Fobn Wirral Plaintiff, and Moor 837

Henry Harpwr, Efquire, and Barbara his Wife, Defen-
dants, which began Trin. 11 Fac. Regis, Rot. 553. in the
King’s Bench. The Plaintiff declared, That whereas Thomas
Seylard, Efquire, and Elizaberh his Wife, 24 Muii, Anno
Regnt Domini Facobi nunc 11. apud Bredon in Com’ Leiceftr’
by their Indenture, &c. fhewed forth, demifed to the faid
Jobn, an Houfe, thirty Acres of Land, ten Acres of Mea-
dow, and twelve Acres of Pafture, with their Appurtenan-
ces in Workington in Parochia de Bredon in Com’ _pred, ac
etiam unam capellam cum pertin’ in Workington in Parochia de
Bredon predilt’, necnon omnes & omnimodas decimas quaf
cunque annuatim provenient’ in Workington & Willefdon pre-
di€t’ 2n Parochia de Bredon predilt in Com’ praditt per nominz
totius 2llius Mefuagti, cum omnibus domibus, ¢5°c. claufis, terris,
pratis; paftury communiis, & bareditamentis i’ pertinen’ in
campis  fen bamler de Workington in Parochia de Bredor
in Com” pradill, ac etiam per nomina unius Capelle in Works
ington prad, ac etiam per nomina omnium & omnimodarum
decimarum  quarumeunque  anmuatim  crefcen’ in bamler’ de
Workington & Willefdon in predilt’ Parochia de Bredon, cum
pertin’y habend’ ¢ tenend’ tenementa ¢& decimas pradili’ cum
gertin’, from the Feaft of the Annunciation of our Lady,
then laft paft, for feven Years ; by Force whereof Zdem Fo-
bannes Wirral in tenementa & decimas praditla, 24 die Mart,
Anno 11. fupraditlo, intravit, & fuit inde poffefl. quoufque pred
Hen. ¢ Barbara pofiea, fc. eodem 24 die Maiz, An.11, fupmdi&;

1 apug

1 Rolls Rep. 654
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apud Bredon praditl, vi & armis in tenementa & decimas pred’
cum pertinen’ fuper poffeffionem iffius Fobannis inde intrave-
runty and did eject him, &c. to his Damages of forty Pound,
¢rc. And upon Not guilty pleaded, the Jury gave a Special
Verdi&t to this Effe@&. Henry Beawnont Knight, was feifed
in Fee of the Manor of Gracedien in the County of Lei-
cefler, and held it of the King by Knights=fervice 2z Cupite,
and was alfo feifed in Fee of the Manor of Normanton in
the County of Derby, and held that of the King by Knights-
fervice in Capite, and the firft Day of Ottober, Anno Regnz
Regis Facobi nunc Angl 2. by Indenture, bearing Date the
fame Day and Year, 1n Confideration of a Marriage to be
{olemnized between him and Barbare Faunt; and for the
Advancement and Preferment in living of fuch Iffue which
he and the faid Barbars thould have, did Covenant and
Grant with Andrew Noel and Henry Haflzngs, Knights, and
their Heirs, That the faid Henry Beawmont and his Heirs,
would fland feifed of the faid Mancrs, to the Ufes fol-
lowing, viz, Of the faid Manor of Gracedieu to the Ufe of
the faid Henry Beaumont, and the Heirs Males of the Body
of the faid Henry, upon the Body of the faid Barbara to
be begotten ; and afterwards to the Ufe of Fohn Beaumont,
his fecond Brother and the Heirs Males of his Body; and
afterwards to the Ufe of Francis Beaumont his younger Bro-
ther, and the Heirs Males of his Body ; and afterwards to-
the Ufe of the right Heirs of the faid Sir Henry, And of
the Manor of Normanton to the Ufle of the faid Henry and
Barbara for the Jointure of the faid Barbare, and to the
Heirs of the Body of the faid Hesry; and afterwards to the
Ufe of the faid Fohn Beawnont, and to the Heirs Males of
his Body, and afterwards to the Ufe of the faid Francis
Becaumont, and to the Heirs Males of his Body, and after-
wards to the Ufe of the right Heirs of the faid Sir Henry:
And afterwards the faid Henry married the faid Barbara.
And the Jury further found, That one Elwasrd Sharpe was
feifed in Fee of the Tenements and Tithes fpecified in the
Declaration, in which, . and held them of our Lord the
King, as of his Manor of Eafl-Greenwich in Free-Socage
by Fealty only ; and 7 Murtii, Anno 3. Domini Regis nunc,
by his Indenture, bearing Date the fame Day and Year, and
enrolled according to the Statute, in Confideration of 1220/,
bargained and fold to the faid Sir Heary Beaumont and his
Heirs, the faid Tenements and Tithes, in which, ¢, by
Force whercof he enterd, and was feifed thereof in his De-
mefn as of Fee. And afterwards the faid Sir Henry, 7 Fulti,
“nno 3. made his laft Will in Writing, and thereby devifed
that his Executors thould fell the faid Tenements and Tithes,
in which, ¢#e. and made his Sifter Eliz. Fohn Towne, and

1 ~ Elward
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Edward Sharp, his Executors. And the faid Sir Henry fo
being feifed of the faid Manors, Tenements, and Tithes,
as is aforefaid, 7 Julii, Anno 3, ful{mdi&o, died thereof feifed,
having Iffue on the Body of the faid Barbars, one Bar-
bara his Daughter and Heir.. And that the faid Manor
of Gracedieu_at the Time of the making of the faid Inden-
tare, and at the Time of the Death of the faid Sir Henry,
was of the yearly Value of 30/ and that the Manor of
Normanton was then of the yearly Value of eighteen Pound ;
and that the Tenements and Tithes, in which, ¢&c. were
then of the yearly Value of three Pounds: And that the
faid Executors for Money, fold the Tenements and Tithes,
in which, @c. to Thomas Wroth, Efquire, and William Tow(e
Efquire, and their Heirs, who conveyed them to the faid
Elizabeth, one of the faid Executors, and her Heirs, who
married the faid Thomas Seylyard, who made the Leafe
fpecified in the Declaration to the Plaintiff, Progt, ¢fc. by
Force whereof the faid Fobn Wirral entred into the faid
Tenements and Tithes, in which, &¢. and was poffeffed
thereof, till the Defendants Vi & armis in Tenementa ¢
decimas did enter and eje&t the Plaintiff, and fo ejeted and
put out of his Pofleflion extratenuer’ ¢ adhuc extratenent’ :
And if upon the whole Matter the Defendants were guilty,
or not, the Jury prayed the Advice of the Court, @r. And
after this Cafe had been argued in feveral Terms at the Bar,
and 'this Term by the Juftices at the Bench, It received the
fame Refolution which was in Lovie’s Cafe, which I have
publithed in the tenth Part of my Reporss, fol. 80 ¢ 81.
and therefore I will now make a more Summary Report of |
this Cafe.

In this Cafe it was firft unanimoufly refolved, That if 10Co.82.b."
the King’s Tenant by Knights-fervice iz Capite, conveys his € Lit- 11t b
Land held 27 Cz?z'te, To one of his Sons in Fee, or to the
Ufe of his Wife in Fee, & and afterwards purchafes
Land held in Socage, That in this Cafe he may by his
Will in Writing, devife all the Land in Socage for the Rea-
fons and Caufes in the faid Lovie’s Cafe, -

Secondly, That the Reverfion of the Fee which the faid 10Co. 8. b.
Sir Henry had expedtant upon the Eftates in Tail, fhall hin- yaorgin " b
der the Devife of the other Land for a third Part of the
other Land held in Socage ; and although upon the Creation
of the Eftate of the Manor of Normanton, to him and his
Wife, and the Heirs of his Body; the King is to have a
third Part in Ward during the Life of the Wife, by the
Statute, for the fame Eftate, upon which the Reverfion de-
pends, and altho’ the Reverfion is Seck without Rent, or 1o co.g0.t

any Profit. )
o Thirdly,
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Thirdly, That altlio® the Reverfion of the Fee continued
in him, yet he might devife two Parts of the Land newly
purchafed ; and if he had granted over the Reverfion in
Fee, he might have devifed all the Land held in Socage pur-
chafed after. o : . _

Fourthly, That altho’ he had executed his Power for
more than two Parts, to the Ufe of his Wife ; yet for the
Land in Socage which he purchafed dfter (if the Rever.
fion had not continued in him) he might have devifed the
whole, notwithftanding the Execution of his Power before,
and forafmuch as the Reverfion of the Fee continued, in the
Cafe at Bar, the Devife was good for two Parts; and the
fame Reafons were given for all thefe Refolutions in this
Cafe at Bar, which are reported in Lovie’s Cafe. .

Fifihly, It was obje@ted, That nothing paffed to jobn
and Francis, Brothers of the faid Sir Henrp, for two Rea.
fons: 1. Becaufe they were not within.the Confiderations
exprefled;, viz. For the Advancement of the faid Barbara,
and of the Iffues which he fhall beget on the Body of the
faid Barbara ; fo that the Brothers are out of the Confides
ration ; for (a) expreffum facit ceffare tacitwn ; and thered
fore () if I covenant by Deed indenited, that in Confides
ration, of 100/ paid me by my Son, 1 will ftand feifed to
the Ufe of him and his Heirs ; if the Deed be not enrolled
according to the Statute, nothing pafles, becaufe the ex-
prefs valuable Confideration takes away the tacite and im-
plied Confideration of Blood ; and no other Corifideration
can be averred, than is contained in the Deed, becaufe
the Subftance of the Agreement is by Affent of the Parties
referred to the Deed. 2, It is not tound iz fallo, that the
faid Fobr and Francis were his Brothers, and fo by the Co.
venant nothing vefls in them in Remainder ; and then when
Sir Henry died without Iffue Male, the Manor of Gracedien
defcended to Barbara in Fee-fimple; fo that a full third
Part, and more defcended to her ; wherefore the Devife fhall
be good for all the faid Land and Tithes, in which, ¢
held in Socage ; and fo Judgment thall be given for the Plain-
tiff for the whole. It was refolved, That the Ufes were
well raifed to the Brothers in Remainder, and a Judgment
was cited in this Court in Debt between Elizabeth (¢) Bedel
Plaintiff, and Michael Bedel Defendant, which began Hill, 1 Fae.
Rot. 375.and is in the 7th Part of my Reports, fol. 39, where on
the Record the Cafe was fuch : Robert Bedel feifed in Fee of a
Houfe, ¢e. in fuer and Langley,in the County of Backinghain,
had Iflue by Evi=. his Wife, three Sons, whereof Fames was the
fecond, and the faid Michael the Defendant the third ; by
Deed indented tripartite between the faid Robert and Mis
Wife of the 1ft Part, the faid Fames his Son of the 2d Party
and the faid Mzceh, his Son on the 3d Part, in Confideration ot

'  natiral
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natural Affection, and paternal Love which he had to the
faid Fames and Michael, and for their better Preferment and
Advancement, the faid Rob. covenanted with the faid 7. and
Michael, That he and his Heirs would fland feifed of the
faid Houfe, &. to the Ufe of himfelf for Life, and afters
wards to the Ufe of the faid Elizabeth his Wife for her Life ;
and afterwards one Moiety ta the Ufe of the faid . in Tail,
and of the other Moiety to the Ufe of the faid Msch: in Tail;
and afterwards Robert died; and all this Matter was found
by fpecial Verdi&t: and the fole Qieftion of that Cafe was,
It any Ufe was raifed to Elizabeth his Wife? And the two
Obje&tions were moved againft the Wife, which have been
made agdinft the Brothers in the Cafe at Bar.
And it was refolved, as to the firft, That the Confidera-
tion that fhe was his Wife, was apparent in the Deed, and
no other Confideration was exprefled to raife an Ufe to her,
but that the was his Wife, and therefore if the Cafe which |
has been put, fhould be admitted, where () the Father cos (o) 7Co- 308
venants by Deed indented with his Son, in Confideration of &rerBl sor
100 /. that he will fand feifed to the Ufe of him and his Aned 240,
Heirs ; that in that Cafe the Deed ought to be. enrolled ac- Palm. 20p 3 v
cording to the Statute, or nothing fhall pafs: Yet it is not §Co v
to be likened to the Cafe at Bar, becaufe there is a valuable Cene.aser
Confideration expreffed in the Deed to be given by the Son; Winchs 55. 60
but {0 it is not in the Cafe at Bar, and a (}) Confideration (&) 4 Co: $5.3.
which ftands with the Deed, may be averr'd, notwithftanding 2 oft-&72. 4 Co-
it is not contained in the Deed, as it is adjudged in 3 ¢ 4 Owenis. Hob.
Ph. & Ma. Dyer 146. (c) Viller's Cafe, and fo refolved in ;’é‘o_zzl}f’f;_”"‘
the firft Parc of my Reports, fol. 176. 4. in Mildmay’s Cafe. 2 Coréea.
B N.C. 182, baim v ot
As to the fecond, it was refolved, That (4) it was not () zAnderf. 47
neceflary to aver that the was his Wife, for that is apparent ?kff“;;;ff‘
in the Deed, Et (e) manifefla probatione non indigent. Vide 2 Infk672. 4Co.
() 13H. 4.17. a. in Aflife of Mortdauncefler. 46 Ed.3. 33H.6. %‘a,;m%;ﬁ‘i}*'
13. 3 H. 6.32. Plow.Com. in Talbsic’s Cale, €. That Things Benl. inKelw. ,
) . s .o . 08. 7Co.39.2
parent iteed not be averr’d, and if in Truth the was not Cyreer 530,
?1% Wife, (¢) that thall cone in of the other Parc; and foi falm. 214,215,
thefe Reafons it was adjudged, That the Ufe was well raifed Mopr o1, Sor. ‘
to the faid Wife: On which Judgment, a Writ of Error was Palm. so6, so7
brought, and in the Exchequer Chamber, Mich. § Facs Regis, () vob. rag.
after divers Arguments heard at the Bar, the Judgment was I Anderh7s.
affirmed for the Reafons and Caufes atorefaid, una voce by all 5 Co. 35 a.b/
the Juftices of the Common Pleas, and Barons of the Exchequer, &0 Cor 83
Sixthly, It was refolved; That for the Manor of Grécedzen, Cro. Jac. 168,
the Eftate-tail vanithed by the Death of Sir H. without Iffue- ¢ Rok e <2,
male; and therefore fuch Eftate-tail which fo vartifhed by his () br. Aflife
Death, is riot any Caufe to refirain the Devife for any Part, as §2, B Mo
ofténtimes it has been refolved; but the Reverfion in Fee in 7 Co.30. b.
this Cafe, is the Caule to reftrain }Ehe Devife for the 3d Par; : (g o174y
So

a
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So that it was refolved upon the whole Matter, That the Pl
fhould have Judgment for two Parts againft the Defendants.
But the Chief Juftice well obferving the Declaration, and
the Vifne, in the Conclufion of his Argument, moved thefe
(s} 1 Rol-Rep.  Exceptions: 1. That the Ejeétione frme is brought De (4)
f{girdl:f‘;zfgiﬁ;, omnibus ¢& ommimodis decimis in Workington, ¢&c. without fay~
;Zz-ngqi- Rip- ing, garbarum feni, lane aznellorum, or any Cerga'mty of the
tic. 85 Syl o7, Nature or Quality of the Tithes, whereof a certain Judgment
ton, 7'333» 1(13;0;5 may be given, or Execution by Hubere fucias poffeffionem had;
331, 325, 11 Co.and that appears in the Affife brought De quadam portione
352 2Intt éax. Decimarum, @c. in 7 E. 6. Dyer 84. for altho’ the Meafure
xgﬂ.';. eme 7 or certain Number-of them fhall not be exprefled, for the
Fruitfulnefs or Barrennefs may encreafe or diminifh them ;
yet the feveral Kinds ought to be exprefled. Alfo it may be,
Thar all the Tithing confifts 2z modo decimandi, by Payment
of a yearly Sum in Satisfa&tion of Tithes, whereof no Ejec-
1ione firmz lies, And the Statute of 32 H.8, c. 7. which gives
the A&ion for Tithes, gives it as they fbould or might do for
Lands, &c. but in A&ion for Lands, the Plaintiff ought to
thew the Quality or Nature of them, as Land, Meadow,
Paflure, Wood, ¢5c. Pufche 5 Fac. Regis, The Countefs of
Oxford brought a Writ of Dower to be endowed of Predial
@) sulesyr  (b) Tithes, and counted of the Certainty of the Kinds, as
&i“ﬁ'if;g:;s' of Garbs, ¢c. within fuch 2 Town ; and in the fame Cale it
S was held, That the moft equal Affignment is of the third
Sheaf ; for if the Garbs of the third Part of the Arable Land
be afligned, it is in the Ele@ion of the Terre-Tenant, whe-
ther he will fow itor not. So Mich. 3 & 4 Eliz. reported by
() N-Ben. 120, Benlows Serjeant of Law, in Dower of a (¢) Mill in Wade/~
Co.Lit3na. 4] in the County of Hertford, the Affignment was of the
third Part Molendini, viz. De integro Molendino per quemlis
_ ber tertzum menfem, &c.

(&) Doairin.pla- 2. It is not formal to bring an Fjeflione firma de una (d)

Su-29t- Sty s ¢apella, but it ought to be by the Name of an Houfe.
3. The Venire facias was de vicaneto Farochie de Bredon,
. which was ill awarded : For firft, the Leafe and the Eje&-
() Moor 837.  merit alfo are alledged to be made at Bredon, which fhall
f;&"]l‘ifc,‘;’;f%. be intended to be a (¢) Town, and the Houfe and Lands
Noy 17. Cr.Car. are alledged to be in Workington (which alfo fhall be taken
:{i'ﬁ.ﬂ;_{;;’j_‘ b for a Town) in the Parifh of Bredon ; fo that now it ap-
2&;"]'4"* pears to the Court, That there is Town called Bredon,
201, 2ra 6rs, @ Parith called Bredon, and Wirkington a Town in the
Cr. Bz, 137, Parith of Bredon, and the Tithes are alledged to be in
e Workington and IVilleflon (which alfo fhall be intended
o a Town) iz Parochia de Bredon: So that the Vifne ought
not to be out of the Parith of Bredon, but out of Bre-
daon, Workingron, and Willefds::, for the Vifne fhall be always
awarded out of the Place, which contains the moft Certainty,
S o and
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and altho’ Werkington and Willefdon are called Hamlets in

the pernsmen, yet the Court ought to adjudge upon that

which is alledged by the Plaintiff in his Declaration, And

the Chief Juftice thewed the Reafon that moved him to

take thefe Exceptions, which was, That if they fhould give
Judgment, it might be reverfed-by a2 Weit-of . Error for

thefe Caufes, which might be a Blemifh in Time to come

to their Refolution concerning the Matter in Law: Where-

fore, by Confent of the whole Court, for the Caufe afore-

faid, no Judgment was entred. But it was faid at the Bar, Moer 357
That the Court of Wards, where a Bill depended for this * Roll. Rep. 63}
Matter (and by Order of which Court, the Matter in Law

was to be adjudged by the Common Law) would take Ordeg

for the Poffeffion accordingly. T

~
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Henry PicoTs Cafe.

Trin. 12 Jac. 1.

BE’md?& Wincheombe, Efq; brought an A&ion of Debt a-
gainft Heary Pigot, which was entered Trin. 11 Fae.
Regis, Rot.566. in Banco Regis, on a Bond made to the Plain-
tié in 60l 2 Martiz, Anno 8 Fac. Regis. The Defendant
without demanding Oyer of the Bond or Condition, pleads
ed Nor ¢ft fallum. And the Jury gave a Special Verdiét to
this Effet, That the Bond was made to the Plaintiff in the
fame Manner as he had declared, and found the Bond in thefe
Words, Noverint univerfi per prefentes nos Georgium Watkins
Generof, Henricum Pigot de Civitase Oxon’ Draper, & Foban-
nem Pyme de eadem Crvitate, Cordwayner, tencri & firmiter obli-
‘%frz' Beneditto Winchcombe armig’ in 60 libris, @c. And in
ruth the Plaintiff was Sheriff of the County of Oxford,
and the Condition of the Bond was, That the faid George
Watkins thould appear in the King’s Bench Menfe Pafche to
anfwer to George Cottle in a Plea of Trefpafs ; and that the
faid Bond was delivered by the faid Henry Pigot as his Deed
to the Ufe of the Plaintiff ; and that after the Delivery
of the faid Deed hec verba fequemtia, videlicit (vicecom’
Comttatus Oxon’ ) infers’ @& interlineat’ fuerunt in codem
Scripto poff praditla verba ( Beneditlo Winchcombe Armig’) &
«amte preditta verba (in fexaginta libris) fuperius in Obliga-
tione pradiita mentignat’, fine notitia, Anglice the Privity,
en
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Jew mandat’ pradilt Benedilli, ¢ utrum fuper tota materia, e,
videbitur Juflic’ & Cur’ bic qd’ Scrigtum pred” fie faltum pred’
Henrict necpe idem Jur penitus ignonmt, & pesunt 4dvifa-
mentum Car’ hic, . ’
And in this Cafe thefe Points were refolv'd ; 1. (2) When (2) sCe. 114. 5.
a lawful Deed is rafed, whereby it becomes void, the Obli- 37 Sopura:
gor may plead, Non eff Fallum, and give the Matter in Evi- 105, 51.50. Do,
ence, becaufe at the Time of the Plea pleaded, it is not Ppci-23. Cror
his Deed. 2 Bulftr. 247 '
Secondly, It was refolved, That (b) when any Deed is al. 23erziz el se-
tered in a Point material, by the Plaintiff himfelf, or by any () 2 Roll. 2.
Stranger, without the Privity of the Obligee, be it by Inter- ;,‘}:}};,?‘;g;f*
lineation, Addition, Rafing, or by drawing of a Pen thro’ Cro. El.626,
a Line, or thro’ the midft of any material Word, that the 57,217 %
Deed thereby becomes void : (¢) As if a Bond is to be made 43.b. 1 Venris
to the Sherift for Appearance, ¢, and in the Bond the She- ;9; &;5‘{;,
riff’s Name is omitted, and after the Delivery thereof, his 28 35, 36, 230
Naﬁgxe is interlin'd, either by the Obligee or a Stranger, with- }5, *47 ©'%
out his Privity, the Deed is void: So if one make a Bond of @ 3 Roll2g.b,
10 /. and after the Sealing of it another 10 /. is added, which
makes it 20/. the Deed is void: So if a Bond is_rafed, by
which the firft Word can’t be feen, or if it is drawn with a
Pen and Ink thro’ the Word, altho’ the firft Word is legible,
yet the Deed is void, and fhall never make an Iffue, whether
it was in any of thefe Cafes altered by the Obligee himfelf,
or by a Stranger without his Privity. (d) So if the Obligee (4) 2 Roli 29,
himfelf alters the Deed by any of the faid Ways, altho™ j¢ Cente Cente 234,
is in Words not material, yet the Deed is void: But (¢) if (&) 2 Roll. 2,
a Stranger, without his Privity, alters the Deed by any of e, %%,
the faid Ways in any Point not material, it thall not avoid 1 Roll. Rep. 35,
the Deed. e (f) Dyer, 9 Eliz. fol. 261.5. And therefore §3;5 B, 2o
in the principal Cafe, the Addition made by a Stranger, 1 Leon. 195
without the Privity of the Plaintiff, being in a Point (g) {7} Rt Rer.
not material for any Thing that appears to the Court; for &rEh e, Cr.
this Caufe, Judgment was given for the Plaintiff; and fo cen 22 I
you will the better underftand the Book in 14 H. 8. fol, 25,4, (¢J 1 Roll. Rep,
And in this Cafe it was moved at the Bar, when a Deed Rt "
fhall be good in Part, and void in Part: As to that, I con-
ceive, there is a Difference when a Deed is void ab initzo,
and witen it becomes void by Misfeafance ex goff fallo. Alfo
there is a Diffecence when the Deed, which 1s void in Part
&p init1o, doth confift upon the Entierty, and when upon di-
vers feveral Claufes; and in thefe alfo there is a Difference,
when the feveral Claufes are abfolute and diftin&, and when
they are feveral, and yet the one has Dependency upon the

ather.
Ej As
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grnonefficc As to the firft, it is unanimoufly agreed in 14 H. 8. 25, 26,
e, Fe ¢%c. That if fome of the Covenants of an Indenture, or of the
Conditions endorfed upon a Bond, are againft Law, and fome

good and lawful ; that in this Cafe, the Covenants or Condi-

: tions which are againft Law are void ab init20, and the others
aRol28.  fland good. So if three diflin& Bonds are wrote upon one l_)lece
, of Parchment, and one of them only is read to the Obligor,

2 Co.3.b. &9b. and he being 2 Man not letterd, feals and delivers this Deed,
it is good for that which was read, and 4b initio void for the

‘others: And this Cafe is agreed by Brudrel and Pollard, in

Br.noneft o y4 H,'8. 26,4, In ¢ H.5. fol.15.4. One brought a Writ of
wm & . Debt of 20/, againft another, and declared upon a Bond of
o the fame Sum; the Defendant pleaded, That he was a Lay-
aCogab  man, and could not read, and that he acknowledged to be’
bound to the Plaintiff by the fame Deed in 20+, which he

has paid, and thewed an Acquittance thereof; and as to the

Remnant of the Sum in the faid Bond, it was not his Deed ;

and it was held a good Plea: Which Cafe being of one en-

tire Sum proves without Queftion, That if there are two ab-

folute and diftin& Claufes in a Deed, and the one is read to

the Party not lettered, and the other not, that the Deed is

good for the Claufe which was read, and 4b in1170 void for

the Refidue : And altho’ the Deed confifting upon an entire

Sum was void for the whole, as it is'agreed in 14 H. 8. &

0%.3.3.b, 30 E.3. 31.b. yet it was wifely done by the Defendant’s
3zea 2 Roll 28- Counfel, in 9 H.5.15.4. to plead the Truth of his Client’s
Cafe, and notto leave the Matter upon any Queftion in Law,

- when the Truth of the Matter would take away all Queftions.

s Roll, 28, 30E. In 30 E. 3. cafu ultzmo, in Affife befére Stouffe and others in
3 3b 324 the'Copntry, - the Defendant pleaded a Feoffment from the
Plaintiff to him by Deed of the Land in Bar, to have and to

hold to him and his Heirs, comprehending a Letter of Attor~

ney to deliver Seifin, ¢&c. And in Truth, the Plaintiff was a

Layman not lettered, and that the Deed with the Warrant

of Attorney was read to him, according to the Form of an E-

ftate-Tail, and that upon the fame Intent, he fealed and de- .

livered the Deed, with the Letter of Attorney in i, to deli-

ver Seifin : In that Cafe, altho’ the Claufe of the Feoffment in

Fee, and the Warrant of Attorney, are two feveral Claufes,

yet forafmuch as the' Warrant of Attorney depended upon the

. Feoffment, and had Relation to an Eftate in Fee, altho’ that
was well and truly read, the whole was adjudged to be void,
And there Thorpe Jufice faid, That every Deed ought

to have Writing, Sealing and Delivery, and when any

Thing fhall pafs’ from them who had not Underftanding

but by hearing only, it ought to be read alfo: And'it is

: true,
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true, that he who is not lettered, is reputed in Law as he
who can'’t fee, bur hear only, and all his Underftanding is by
his hearing. And fo a Man who is letter'd and can’t fee, is, as
to this Purpofe, taken in Law as a Man not lettered: And
therefore if a Man is lettered, and is blind, if the Deed is
read to him in other Manner, he {hall avoid the Deed, be-
caufe all his Underfltanding in fuch Cafeis by his hearing, as
it was refolved in the Cafe of Fohn Shuter, of the County of
Wilts, in the Star-Chamber, Mich, ¢ Fac. Regis, who was a
Man of 135 Years at the Time of- his Death, In 47 E. 3.
3.4. Fohn Pinfchon brought an A&tion of Debt againft Tho-
mas Gerves and others, Executors of Fohn Northgate, upon a
Bond made by the Teftator of 100 /. the Defendants pleaded
a Releafe from the Plaintiff of all Manner of A&ions; and
alfo the Plaintiff, by that Deed, had received 20 /. of the Te-
flator, @'c. and the Deed was read, which expreffed, that he
had received 201 in folutione de 100 L. & etiam remif. omni-
modas atliones, &c. To which the Plaintiff faid, That the
Teftator was indebted to him in 20/. for other Contrads ;
and it was agreed betwixt them, that the Plaintiff fhould re-
leafe that 2c /. and becaufe the Plaintiff was a Layman, and
knew not what was written in the Deed, and what not, by
Agreement between them, the Deed was delivered to the
faid Thomas Gerves, now one of the Executors to keep, upon
fuch Condition, That if the Deed mentioned only the 20/,
in which he was bound to him by Reafon of the Contrads,
that then the Deed fhould be delivered to Fohz Northgate ;
and if not, that it fhould be delivered to the Plaintiff: And
there Fimchden Chief Juftice faid, If what you fay is true,
you may fafely deny the Deed ; for as to Parcel which was
made according to the Agreement, the Deed is good ; and as
to the other Parcel, that a Thing is written, of which you
know nothing : So that as to Parcel you may acknowledge a
Deed of Parcel, and as to Parcel which was not read to him,
deny the Deed. And the fame is in a Manner affirmed by
Perfay, but he faid, it won’d be abfur'd to Lay-people to plead
Non ¢ff Faltum as to Parcel : But atterwards it feemed, That
the faid Bailment to Thomas Gerves, was not any Delivery
of the Deed, unlefs the Conditions were performed: Where-
fore the Defendants thewed, That the Conditions were per-
tormed, and that the Deed, by the Plaintiff’s Affent, was
delivered to the Teftator; upon which Iffue was taken, viz,
That the Deed was not delivered to him, in his Life-time,
with the Plaintiff’s Affent, which Cafe is cited in 14 H. 8.
264 4. 10 be adjudged, but is there ill reported by the Reporter.

T T Eg Buz

Hob. 224,

2 Roll, 28, 18 1.
4+ 28+ 2. 12 Coo
89. 15 E.4- 18.b,
14 H. 8. 26.a.

9 H.6. 59.a2. b,
Br. Eﬁopgﬁl 6.
9H.6.5. b.
Fitz. Eftoppel
23. 2 Rojl. 28,
43 E.3.23. 2,

44 Afl. 30. 14H,
8. 26.a. 1 H,7.
15. b, Plowd,
66.b. Br,Non
eft FaGum 10,
2Co. 9. b,
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() zRoll. 30.  But (2) if a Deed contains divers diftin&t and abfolute Co-

venants, if any of the Covenants are altered by Addition,
I 86 Mod.233 Interlineation or * Rafure, this Misfeazance Ex poff full,

avoids the whole Deed, as it is held in 14 H.8. 25, 26,

For although they are feveral Covenants, yet it is but one
gb) :Roll.30.  Deed. (b) 3 H.7. fol. 5, 4. If two are bound in a.Bond, and
- g?i’?g;‘,‘f‘;a afterwards the Seal of one of them is broken off, this Mis-
& Roll-Rep. feafance Ex poft faclo, avoids the whole Deed againft both,
&0 Dosnin 2" Pide the Cafe of () Matthew(on, Mich, 39 & 40 Eliz. In the
3 Bullir. 248.  Fifth Part of my Reports, fol. 23. 4.

Mar.152, 2Show.
28, 2 Lev, 2200

[ NVote, the Difference where the Bond is jointly, and where
Jeverally,] ' ¢

ALEX-
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ALEXANDER POWLTER’S
Cafe.

Trin. 12 Jac I

ONE Alexander Powlter, of New-Market in the County
of Cambridge, of extreme Malice and lll-will, Felleg
animo did burn an Houfe in the faid Town, upon which the
reateft Part of the faid Town was burnt and confumed :
or which Offence, at the Affifes of Cambridge in Autumn
laft paft, he was indi®ed and conviGed by Verdi&, and
prayed his Clergy ; and it he fhould have his Clergy, or not,
was the Queftion ? Upon which the Juftices of Affife before
whom, he was arraign’d, wowd take Advice, and now this
Term, all the Judges of England met together for the Refo-
lution of this Point ; and upon the Confideration of divers
intricate, ill-compiled and compofed Statutes, they were in
Doubt whether he fhould have his Clergy, cr not: Bat it
was agreed by them all, that it was () Felony by the Com= (3 i pr-
mon Law, as appears by Britton, fol. 16, & Bration, fol. 146.b. Cor.85. 1.7
¢ 11 H.7, fol, 1.b._and it was accounted in Law an hei- (-2 2Init 186

Cro. Car. 376,

nous and exorbitant Felony ; for by the Statute of (&) Weff- 377. Br. Corons
minfler 1. cap. 15. it is declared, That fuch as are taken for §25; 2 {oncs 35t

Houfe-burning Felonioufly done, or for counterfeiting the 36. 3. 3 Inft. 6.
King’s Seal, ¢c. or for Treafon touching the King himfelf, ¢5% 125,
fhall in no ways be replevifable, By which it appears, firft, 135, 187, &e.
That it was Felony at the Common Law ; and fecondly, jon i %
That it was fo heinous, that he was not bailable no more

than for High-Treafon,
But
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But yet it was refolved, That for the great Favour and Re-
’ Tpe& which the Law doth attribute to Men of Holy Church,
&_“2 f{amé- PL  for this Felony at Common Law, the Offender {who () wag
Q1D not fo difabled, that he could not be enabled by any Difpen-
fation which might be made to be a Member of Holy Church,
(») Hales’s L. as if he was (b) blind, ¢¢. or in Refpe& of Sex, f¢.2 Woman,
?{;ﬁ’%‘tai‘r{“gj: as appears in 22 E. 3. Corone 461.) fhould have the Privilege
Cr. 123: b of his Clergy by the Common Law; for the Common Law
doth not deny beneficium clericatus, the Benefit of his Clergy,
but in certain Cafes: Asif a Man be conviéted of any Here~
{y, he fhall not have his Clergy for any Felony, &c. the fame
() Haless Pl 1aw of a (¢c) Saracen, Jew, or other Infidel, (3) Gravius eff
Cr 22, entm divinam quam temporalem ledere Majeflatem 5 the fame
oebls  Law (¢) in Cafe of High-Treafon againft the King; and of-
() Hales's Pl Petit- [reafon alfo, before the Statute of 25 E.3. 4, Pide (f)
5 St BL. 19 H.6. 47. b. for High Treafon accordingly. But a Man ex-
Cr3.a. 42 communicated by Holy Church for any Ecclefiaftical Caufe,
A or outlawed by the Common Law for any Felony, for which’
‘he might have his Clergy, fhall have his Clergy. Alfo in
Cafe of Sacrilege 2 Man fhall be oufted of his Clergy, as ap-
(e Sami B pears in (g) 20 E. 2. Tit. Corone 193. (h) 12 A[f. pl 39.
26 Aff27. Br. 12E.3. Ait.Corone 120, 22 F. 3. ibid. 357. (2). 26 Aff. 19,
G (k) 27 Afl. 42. at the Common Law, (1) Infdiatores viarum,
10. & depopulatores agrorum, had not their Clergy, as appear by
2 &rClen 11 the Statute of 4 H.4. 2. And before the Statute of (m) Ar-
(%) Br. Clesgy  Yaculz Clorz, cap. 15. he who () confefled the Felony, could
(§'suams. pr. 1Ot have the Benefit of the Clergy, becaufe he could not
Cr. 1243, make his Purgation, and altho’ the Statute fpeaks only in
2,;3‘%{,;@?;’;3’ Cafe of Abjuration, and of an Approver, yet the Judges in
634, 635, & favorem Eccleffe did extend it to all other Confeffions, upon
() Poitea 0.2, (1, Arraignment of the Offender, 10 E. 3. Corone 147. 12E. 3,
() Firz. Coron. Corone 117. (0) 27 H.6.7.b. (p) 34 H.6.49.b. (9) 7 E. 45
¥ B Corond 29, 4. (r) 8 E. 4. 26. (f) 9 E.4.28.a. (1) 13 E. 4. 3.b. 22E. 4
20. Br.Clergy Corome 44. (n) 15 H.7. 9. 2. And Clergy, not only at the
(5 Br. Clergy  Suit of the King upon Indictment, but upon Approvement,
17. Br- Ordina- and at the Suit of the Party in Appeal, (w) 40 E. 3. 42. 4.
xy 16 Hez Fn () 40 Aff. 17. "(3) 11 H.4. 93.4. And generally in all
() ThacYear  Cafes, when the Life, or any Member of the Offender, as
bas buc2se cutting off his Hand, ¢c. is not in Jeopardy, the Offender
(/) Firz, Coron, fhall have his Clergy, as in Cafe of Petit Latceny, Stanford
5 D G 124.4. So that it was refolved, That at the Common Law,
23.-Br.Chare. de for this Felony for burning of Houfes, the Offender fhall
](),a)“i;‘i?zf&m_ have the Privilege of hisClergy. (Quare de hoc?) ;
38. Br- Coron-  (2) Then it is to be confider'd, Whether this Privilege
(Y Br.Coron. D¢ taken away by any Statute: And therefore it muft be
53 i 11 kngwn, That by the Statute of 23 Hen. 8, 1. it is ena&ed,
Br. Charer de T ha 70 Perfon or Perfons, which [ball be found guilly of any
bacon 3 o, Manner of Petit Treafon, or for Wilful Murder ofb JVIal;f: {}rg.
, njed,

a1« Br. Clergy
23. .
&) Br. Clirzy 14. Br, Certificare de Evglque 18, (y) Fitz. Coren. 143, Br. Coron. 31, Br. Clerzy s.

(=) Hales's Pl Cra232- Samf, Pl Cr, 154 be |
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penfedy or for robbing of any Churches, Chapels, or other Holy
Places 5 or for robbing of any Perfor or Perfons in their Dwelling- 3}1‘;31; lf::::gry
Houfe, or Dwelling-Place, &c. or for robbing of any Perfonor Per= of the Common
fons in or near the Highway ; wilful burning of any Dwelling- Law- ’
Houfes, or Barns wherein, any Corn 25, or the Procurers or Abei-
tors of the [ame, be admitied to the Benefit of bis or their Clergy
(fuch as be within Holy Orders, that is to fay, of the Orders of
Sub-Deacon, or above, only excepted.) So that this Statuté
oufts the Principal Offenders aforefaid, of the Privilege of
Clergy, and their Acceflories before. And it is to be ob-
ferv'd, That the Statute doth not fay, That no Perfon o Perfons
that (ball, upon his or their Arraignment, plead not guilty, and
[ball be found guilty; for then that muft of Neceffity be taken
for found guilty by Verdi&t : But the Words are, That no
Perfon fball be found guilty of Petit Treafon, &c. and that
may extend as well to confefhon of Record (for the Court
finds him guilty upon his own Confeflion before them) as
to a finding by Verdi&t of Twelve Men, when the Offender
denies the Fa&, and pleads not guilty; and the Cafe of
Confeffion is the fironger Cafe; for altho’ he is found guilty
by Verdi&, yet he may be innocent, and therefore he might,
have his Clergy at Common Law, and make his Puargation §
but if he has confeffed the Offence upon Record, he fhall Anteag. b,
not have his Clergy by the Common Law, becaufe he can’t
make Purgation when the Court finds his Confeflion on Re-
cord ; for in Intendment of Law he can’t (againft his ex-
prefs and voluntary Confeffion in Court) be innocent: Coz-
fellus in gudicio pro judicato babetury & quodammodo fuo fenten-
t1a damnatur,  And therewith agrees a Provifo in the faid
A& of 23 H, 8. which has made him who confeffes the Fe-
lony, in Equipage with him who is adjudged for Felony, the
Words of which are, Provided, That thes Alt extend not to give
any Benefis to any fuch Perfons, which after their Confeffion, or
Fudgment given againft them, of or for Felony, &c. Vide
25 F. 3. 42. b. & Stamf. 122.c. Attainder by Confeflion is stamf. pl. ¢z,
the firongeft Attainder that can be, for the vehement Prefump- 25
tion that the Law has of the Truth, for it would be abfurd to
fay, that he has not done fuch a Felony, when the Party him-
{elf has confefled it, to the Deftru&tion () of him and all (s) Yer fich a
his Offspring. And where the Statute of 8.6, g. enals, §ac 2ppend:
That if the Party grieved recovers by Affife, or by A&ion of ronc 425,
T'refpafs, and it is found by Verdi&, or in other Manner, in
due Form of Law, That the Defendant entred with Force,
¢c. that the Plaintiff fhall recover treble Damages ; in fuch
Cafe, if the Defendant confeffes the Action, or makes De-
fault, or Nibzl dicst, or pleads an infufficient Plea, and up-
on Demurrer Judgment is given againft him, in all thefe poges so,2.be
Cafes it is a finding within the Statute; for there is one
finding by the Jury, and another by the Judges; and when
the
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the Defendant confefles ir, ¢fr. the Judges find fufficient
Matter before them to give Judgment: Fide far this, Serjeang
Bendlyw's Reports, that it was fo taken in 6 H,8. and in
Benk. inRelw, 4 ¢ § Phil. ¢ Mary, ina Writ of Error ; and fo I heard the
25l 57 3 An- Lord Dyer vouch 2’ Judgment accordingly, in divers of the
derlsso. vl 82- f3id Cafes, wpon the Statute of 8 H.6.¢,9. And therefore
N Bendp. 11, " the Opinion of Stamford, fol. 125, That in Cafe of Confef-
pl.é. Benlin flon, the Offenders in thefe great and heinous Offences, fhall
Pofisage. s  have their Clergy, is not taken for Law; and the conflant
and continual Experience of the Judges in their Circuits has
been to the contrary. Alfo this A& of 23 H.8, ¢. 1. extends
as well to Appeals and Approvements, as to IndiGments:
But yet in this Statute there were found divers great Defeds;
for the faid Offenders, and their Acceffories before, might
by an eafy Means and Equivacation have had their Clergy,
notwithftanding this Statute: For if the Offender had upon
his Arraignment flood Mute, or would not directly Anfwer
(which is all one) or would have challenged Peremptorily
above the Number of Twenty, he fhould have the Benefit of
the Clergy, natwithflanding the Purview of this Statute; for
in thefe Cafes they are not found guilty of the Felony, as the
Statute fpeaks, but thall have Judgment Fort and Dure for
their Contumacy, becaufe they will not anfwer according to
Law, nor put themfelves upon their Country : Alfo if the
Offender had not appeared, but had been outlawed for any
9. of thefe Offences, yet notwithftanding this Statute, he fhould
have his Clergy ; for he was not found guilty of the Felony,
.but outlawed for his Default. Alfo altho’ the Offender had
committed Burglary, yet if it was without Robbery, he
fhould have his Clergy notwithftanding this Starute ; and fa
thould the Acceflories as well before as after: And fo as
to ouft the Acceflories before of their Clergy in all the faid
Offences, the Words are (be found guzlty) {o that the fame
Defe&s are alfo in this Claufe as in the former.
Samf. PL Cr, It was afterwards ordain’d by the Statute of 25 H.8. cap. 3.
124. b, which recites the A& of 23 8 and further enatted, That 7f
in thofe Gafes the Perfon arraigned fland Mute, or will not die
rectly Anfwer, or challenge above the Number of Twenty, [ball
lofe the Benefit of bis Clergy in like Manncr and Form as if be
had direclly pleaded, &c. and thereupon bad been found guilty ac-
cording to the Laws of the Lard. By which Words, the In-
tention of the Makers of the A& appears, That he who is
found guilty of any of the faid Offices (which extends as
well to Confeffion as to Verdi&) fhall lofe his Clergy, and
therefore altho’ the A& of 23 H. 8. cap. 1. is not revived, yet
there are fufficient Wordsin the A& of 25 H.8. c. 3. to ouft him
who is found guilty, of his Clergy: And this alfo appears was
the Intention of the Makers of the A& of § @ 6 E. 6. for if the
Ad of 25 H. 8. had not extended to him who is found guilty by
Verdi&t or Confeflion, they would not have revived it to oult
T - the
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the Offender of the Privilege of his Clergy only in Cafe
when he flood Mure, or wonld not Anfwer, or challenge 2-
bove thie Number of Twenty; and not where he is found
guilty by Verdi@, or. Confefhion. Alfo the Words of the A@
of 5 ¢ 6 E. 6. are, Thas zb;faid Atk of 25 H.8. fball remain
and be in full Strength and Virtue, in fuch Manner and Form
as 1t did before the making of the ACtof 1 E. 6: and before the
fame A&, without Queftion, he who was found guilty by
Verdi&, or Confeflion, was oufted of his Clergy. But this
A& of 25 H.8. had not, by any Words, in any Cafe taken
away Clergy from the Acceffory before, which was a great
Defe@, for if he was found guilty, according to 23 H.8. as
well the Acceffory before, as the Principal befgore, was onfted
of his Clergy ; but if he flood Mute, or anfwered not dire@-
ly, or challenged above Twenty, in which Cafes the Prin-
cipal was oufted of his Clergy by 25 H.8: yet in the fame
Cafes the Acceflory before was not oufted of his Clergy: And

31

this A& of 25 H.8." doth not extend to Appeals or Approve- 3 Inft. 114

ments, but only to Indi&ments ; for the Words are, If any
Perfon be indilled, &c. It was enafted by the fame Statute,
That if any be indi&ted for Felony for ftealing any Goods in
any County, and therenpon arraigned, be found guilty, or

upon Malice ftand Mute, or challenge peremptorily above the 3 Inft 114, 115,

Number of Twenty, or will not direétly anfwer to the Law
they fhall lofe the Benefit of their Clergy, in the fame Man-
ner and Form as they fhould, if they had been indi&ted, ar-
raigned, and found guilty in the fame County wlere the
Robbery or Burglary was done or committed. If # fball appear
to the Juftices, before whoms any fuch Felons or Robbers be arruzgn-
edy by Evidence given before them, or by Examination, that the
Jame Felonies, whereupon they be fo arraigned, had been fuch,
Robberies or Burglaries, &c. Wherefore by the [4id Statute they
had loft the Beneﬁgt of their Clergy, if they bad been found guilly
thereof in the [ame Shire. And there is alfo Defe& in this
Branch ; for it doth not extend to the Cafe, when the Offen-
ders for any of the faid Offences are outlawed, ¢fe. alfo it
doth not extend to Acceflories before in fuch Cafes: And it
is to be known, That when the Offender confefles the Indi&-
ment, or ftands Mute, or challenges above the Number of
Twenty, altho’ no Evidence can be given againft him, yet
the Words of the Stat. are (or by Examination) which Words
have Relation when the Offender doth confefs the Offence, or
ftand Mute, or challenges above the Number of 20. Then was
the Stat, of 1 E. 6, 12, by which it is ena&ed, That no Perfon
that [ball be in duc Form of Law, attainted or convilted of Mur-
der of Malice prepenfed, Boyfoning of Malice prepenfed, break-

ing
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ing of any Houfe by Day or Night, any Perfon being then in the
L dgmefHoufe amtf puty in Fear or Dr;ad; or for robbing of any Per
Jon in or near the Highway ; or for felontous flealing of Horfes,
Geldings or Mares ; or for felonious taking of any Goods out-of
any Church, &c. or being thereof 2ndilled or appealed, and there-
upon found gwilty by Verditt of Twelve Men, or [ball confefs
the fume upon his or their Arraignment, or will not anfwer di-
reltly, or fland Mute, [bull not be admitied to have the Benefit of
Clergy, or Santtuary (2). And that in all other Cafes of Felpu
ny, other than fuch as are beforementioned s all Perfons that fball
be arraigned and found Guilty, or [ball confefs the fame, or
fland Mute in Form aforefaid, or will not direltly Anfwer,
Jhall bave the Privilege of Clergy, or Santluary, as they might
bave had before the firft Year of King Henry 8, And this A&
of 1E. 6. has made divers great Alterations : For 1. By this
(b) general Claufe, Clergy was reftored to him who offended
in burning of Houfes, and to his Acceflories before. 2. (¢)
All Acceflories before, in Cafe of Petit Treafon, Murder,
Burglary, or other Offences mentioned in the A& of 23 H.8,
were reftored to their Clergy by the faid general Claufe;
and therefore they ert who hold, That the Acceflory to a
Burglary, fhould be oufted of his Clergy, for at that Time,
as well every Acceffory- in Burglary, as well before as after,
fhould have his Clergy; and that appears by the Judgment
of the whole Parliament of 2 & 3 Pkil, ¢5* Mar. by which it
is ena&ted, That the Benefit of Clery fhould be taken from
Beneditt Smith, &c. for the Murder of Rufford, if the faid
Beneditt fhould be found Guilty, as Acceffory to the Mur-
der, @c. Nota, the faid Murder was fo barbarous and fo
heinous, that Clergy was taken from him, and others; being
but Acceflories before, after the Offence committed. Pzde
3 & 4 Phil. & Mar. Dyer 133. pl. 4. where mention is made
that he was oufted of his Clergy by the fame A& of 2 & 3
Phil. & Ma. which proves, That if the fame A& had not
been made, he might have his Clergy. 3. By this general
Claufe, Clergy was reflored to heinons Offenders in Pi-
racy upon the Seas, which was taken away by the Statute
of 28 Hen. 8. cap. 15. and in divers other Cafes. 4. The
Words concerning Attainder of breaking of Houfes only,
would be repugnant and very abfurd, unlels they ure
fupplied by a reafonable Intendment, and good Conftruc-
tion; For as Stamford 126. a, well obferves, If any break
any Houfe by Night, without Intent to commit Felony,
it is not Burglary nor Felony (and therefore thefe Words,
with felonious Intent, are wanting) alfo if he breaks
an Houfe in the Day, although he has a felonious Intent,
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if he carries away nothing it is not Felony; and therefore
1n that Cafe thefe Words, 4nd fleal Goods Felonzoufly, are * ;S }?;{%ﬁginal
wanting, and yet Stamford holds, That thefe general and in- '
certain Words ought to be fupplied with an («) Intendment, (s) Stamf. p1.
viz. Whete ke is attainted and convicted of breaking the ©r-125:b.xz6.2:
Houfe -in the Night (b)) Burglariter, ¢r of breaking the ) 4 co. 30.b:
Houfe in the Day, and flealing the Goods there within ; Dogrin, placic.
but a5 to the Cafe of Burglary, this A& has made an Alte- ;460.’1}1.'5.20'
ration more firi&t than 23 H. 8, had, tor this A& takes away i}}"fé-éz-qitzmﬂ‘
Clergy in Cafe of Burglary, without any ftealing of Goods, ~ ™ %%
5. This A& of 1 E.6.adds a Thing not marerial, and omits
a Thing much material, which was comprifed in the A&s of
23 ¢ 25 H.8, for it takes away Clergy from him who (¢) (o) scamf. PL
poyfons another of Malice prepenfe, which without Queftion Cr.126-a.
s wilful Murder ; and for that the Offender was oufled of
his Clergy by the A&s of 23 @ 25 H.8. and it omits the
heinous Offence of burning Houfes, and yet takes away Cler-
gy from him who commits Burglary, altho’ he impairs the Negarur, For
Houfe little or nothing, and implicste allows Clergy to him gy oufted of
who burns the whole Houfe ; and not only one Houfe, but Common Law.
the greater Part of a Town, as it was in the Cafe now in
Queftion, 6. There is a great Defe@ in this A& in the
Claufe of oufting Offenders of their Clergy ; for it doth not
extend where the Offender challenges above the Number (4) (5 seame. pi;
of Twenty, which was included in the A& of 25 H.8. But Cr.126.a.
that is remedied by the reviving of the A& of 25 H. 8. by
the Statute of 5 ¢ 6 E.6. as fhall herein after appear. 7.
There is a grear Repugnancy in the faid general Clanfe ; for
notwithftanding thar, If any Offender who is to be reftored
to the Benefir of his Clergy, whereof he was oufted by any '
former Statute, challenges above the Number of Twenty, or
if he is outlawed for the fame Felony, he fhall not be reftc-
red to his Clergy ; for this Claufe doth not extend but where
the Offender is found guilty by Verdi& or Cosifeflion, or
ftands Mute, or will not diretly Anfwer. 8. He who com-
mits (¢) Robbery or Burglary in one County, and carr_ :s the () Stamé. gt
Goods flol'n into another County, &'c. who was ouicd of Szt
his Clergy by 25 H.8. was reflored to his Clergy by thefe
general Words, 9. This A& extends to all Perfons, viz, as
well to thofe who are within Holy Orders, who were ex-
cepted out of 23 H. 8. as to other Lay People. 10, This
A& of 1E.6. 1 other Points has fupplied fome of the
Defe@ts which were in the former Statutes, concerning
the Offences mentioned in the fame A&; for 1. The other
Statutes did not extend, as appears before, where the Of-
fender was outlawed for any of the Offences mentioned in

‘ ' them ;



Poftes ¢o. 1.
F. N.B

F. N. B, 73.
Stamf. Pl.3 Cr.
3125.b, 126.2.

stamf, Pl Cr,
1260_ de

ALEXANDER PowLTER: Csz. Part XL
them ; but this A& extends to Men Outlawed, Attainted
by Battel, Abjured, Attainted by Parliament; for the Words
are, If any hereafier ball in due Form of Law be attainted,
which Words extend to every Manner ot Attainder. 2, This
A& extends by exprefs Words to the Cafe of Confeflion ;
for the next Words of this A& aré, or Convitt, and that is
by Verdi& or Confeflion: So the Claufe for oufting of
Clergy, is better penned as to thefe Points, than the gene-
ral Claufe for Reftitution of Clergy, as appears before. And
it is to be obferv’d, That this A¢t of 1 E.6. extends as well
to Appeals and Approvements, as to Indi¢tments. And af-
terwards the Statute of 5 ¢ 6 E. 6. cap.10. was made, thé
Title of which was, That fuch as rub in one Shire, and fly
into another [ball not have the Benefit of Clergy. This A&
firft recites the faid A& of 25 H.8. which recites the other
A& of 23 H.8. and in which, Mention is made of burn-
ing of Houfes, and further, the Addition which the A&
of 25 H.8. makes, and alfo the Branch concerning the
ftealing of Goods in one County, and carrying the Theft
into another County: And the faid A& of § & 6 E.6. re-
cites alfo the Purview of the faid A& of 1 E: 6. de Veirbé
in Verbum, (in which the Omiffion of burning of Houfes
appears) and alfo the faid general and beneficial Branch for
Clergy of the A& of 1 E.6. and then after the Recital of
thefe three Statutes, the Words of the A& of 5@ 6 E.6.
are, By Reafon whereof divers and many Perfons, fince the
faid firft Year, bave committed fuch Robberies and Burglavies,
and afler bave been taken with the Manner in anotber Countyy
and there 1ndilled, arraigned, and fownd guilty, have had
and engoyed thezr Clergy 5 which they could not have bad, if
the faid Statute of 25 H.8. had flood in Force ! For Redrefs
whereof, be it enalled, That the faid A made in the [aid
Fiwe and twentzcth Year, touching putting of fuch Offenders
from ihezr Clergy; and every Article, Clauje,” and Sentence
contained in the fame, touching Clergy, [ball from benceforth,
toucking fuch Offences from henceforth to be committed and
done, fland, remain, and be in full Strength and Virtue, in
fuch Manner and Form, as it did before the making of the
Jaid AT of 1VE.6. any Clavfe, Article, or Sentence compri-
Jed in the [aid AG, made in the faid firff Year, to the con-

gravy norwithfanding. And the whole Scruple of this Cafe
“doth confift vpon thefe Words of the Body of the A& of

5¢ 6 E. 6. and of a Quare which Stenford makes, Il#bh. 2.
cap. 43. fol. 128. 2. That the A& of 25 H.8. is not revived
in all, but only in that Part which concerns the flealing

I af
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of Goods in one County, and the carrying of them after-
wards into another, by Reafon of thefe Words (fuck Offen-
ders, &c. and fuch Offences, &c.) which have Relation only

to that Offender, which is exprefled before in the fame -

A& : Hereunto others addeéd two other Objections, 1. That
the Title or Style of this A& is particulary viz, Thar fuch as
7ob in one County, and fly into snother, fball not Bave Benefit
of Clergy ; whereby the Intent of the Makers of the A& ap-
pears to what Thing the faid A& fhall extend, and this the
Cafe of Stradling and Morgan, Plowd, Com. 203. b. proves,
where the particular Stile of the A& of 7 Ed. 6. concern-
ing the Revenues of the King, limits and qualifies the ge-
neral Words of the Body ofg the A&, w2, (Any Recerver)
to extend only to the King’s Receivers, according to the
Title of the A& Another Obje&ion was made by fome,
That admitting the faid A& of § & 6 Ed. 6. has revived
the whole A& of 29 Hen, 8. yet forafmuch as the A& of
23 Hen. 8. was not revived, the faid Alexander Powlter in
the Cafe now in Queftion, fhall have his Clergy ; for as it
his been faid, the A& of 23 Hen. 8. extends only when the
Offender is found guilty (which is our Cafe) and the A&
of 25 Hen. 8. recites the faid A& of 23 Hen. 8. and makes
Addition when the Offender flands mute, or will not an-
fwer, or challenges above the Number of Twenty, fo that
the A& of 25 Hen. 8. extends not to the Cafe where the Of-
fender is found guilty by Verdi& or Confeffion, becaufe the
A& of 23 Hen. 8. has provided for that, and in as much as
the general Words of the faid A& of 1 Ed. 6. have taken
away the Force (but in one fpecial Cafe as aforefaid) of
both the Statutes of 23 H. 8. and 25 H.8. and the A& of
5 ¢ 6 Ed. 6. has revived only the A& of 25 Hen. 8. for this
Reafon in the Cafe now in Queftion, the Benefit of Clergy
1s not taken away. Againft which it was argued by other
Juftices: Firft, that the Statute of 5 & 6 Ed. 6, has revived
the whole A& of 25 H. 8. concerning Clergy. 2dly, That
the A& of 25 Hen. 8. has taken away the Benefit of Clergy
from him who is found guilty of burning Houfes by Ver-
di& or Confeffion. 3dly, They cited a Judgment in Par-
liament to proveit.” 4thly, they confirmed it by a conflant
Opinion and Proceeding of the Juflices of Affifes in their
Circuits.

As to the firft, it was faid, That this Relative (fuch) refers
rather to the precedent Matter, than to'the particalar Form
of Words, and to the End that the Remedy intended by the
Makers of the A&, fhould be of as great Extent as the Mala-
dy and Mifchief was, (fuch) {hall be taken ( fiich in Mifchief;
and fich in Inconvenience) and to fuch as in Form of Words
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is mentioned before. And therefore the Statute of (45
W. 2. cap.s. is, Cum quis jus prafentandi non babens f;;mfm-
taverit ad aliquam Ecclefam, &'c, per quod hiredes infra atax
tem exiffentes per frandem & negligemsiam cuflodum, e,
Statutunr eft quod bujufmodi prafemtasiones, ¢Gc. non fint hujuf-
modi rellis heredibus, ¢r. ita prajudiciales ; and the Cafe in
(b) 44 Ed. 3. 21. a. b. That an Infant had an Advowfon by
Defcent, and avoided an Ulurpation, withéur Averment,
that he was in Ward; becaufe this Word (¢) (bujifmodi) -
2. e. fuch, fhall be taken d]ucb mn Mifchief, wviz. to provide
for all the Mifchief ; and having an Advowfon by Defcent
(which was the Subflance) it matters not, whether he was
in Ward, ot not. So the Statute of (d) W. 2. cap. 12. the
Preamble faith, Per appellatores nihil babentes, &c. and the
Body of the A& is, Statutum et quod cum aliquis fic appel-
latus, ¢ic. yet, without Queftion, If the Appellor is fufficient;
potwithfanding this Word (Sic) the Statute extends to it
And where the Statute of (¢) 21 Hen. 8. 15. {peaks in the
Preamble of Leafes made for great Fines for the Incomes, &c.
and the Purview is, That all fuch Termors [ball or may
falfify, it has been always taken, That the Statute exténds
to Leafes made, either for a fmall Fine, or for no Fine:
So the Preamble of the Statute of (f) 32 Hen. 8. cup. 33,
{peaks of Difleifins with Strength (Force) and the Body 1s;
That the dying ferfed of any fuch Diffezfor, &c. it extends to'a
Diffeifia without Force; for, thatis fuch in Mifchief; and foice
is held in 3 & 4 Phil ¢ Muary, Dyer 219. pl.7.” and fo in
many other Cafes. And as to the Style or Title of the A&,
that is no Parcel * of the A&, and ancient Statutes were
without any Title, and many A&s are of greater Extent
than the Titles are, as the Statute of Ufes, Anno 27 H.8.
cap. 10. the Title is, An Al expreffins an Order for Ufes.
and Wills, and yet the Body of the A& extends to Join-
tures and Dowers of Women. And fo in this Cafe they
argued, That the Body of the A& of 5 & 6 Fd. 6. was more
fpacious than the Title, but not more {pacious than the
Preamble; for the Preamble extends to two Mifchiefs, one
implicite by Recital, and the other explicite by exprefs Words ;
Fmplicite by the Recital of 23 ¢ 25 Hen. 8. which extend to
burning of Houfes, and by Recital of 1 Fd. 6. in which
was the Omiflion of burning of Houfes (which was thought to
be by the Nirgligence of the Writer ; for it is a more heinous

" Offence, than many others which are there mentioned) Ex-

Pliczte of Robbery, @e. in one County, and carrying into
another County ; then when the Words are, For Redrefs whereof
be it enafled, &c. It refers not only to the latter, which was
the Offence of Commiflion, but alfo to the Omiflion of the
Offence of burning of Houfes in the Statute of 1 Ed. 6.

X and
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and then this Word (fuch) thall have Reference to burns The Coutts

ufu rercht
ing of Houfes, as well in the Statute of 23 Hen, 8. as in the b fgygtucr of
faid A& of 25 Hen, 8. both which are before recited in the Sty e ti
fame A& of 5 ¢ 6 Ed. 6. Another Reafon was added, That
the Purview of the A& of 5 @ 6 Ed. 6. has a double Sen:
tence, [c. That the faid A of 25 H.8. touching the pusting of
Juch Offenders from their Clergy, " if that thould be admitted
to extend only to Robbery in one County, and carrying
into another ; yet there is another Sentence in the fame A&,
and every Article, Clavfe and Sentence, contained in the fume,
touching Clergy, [ball from henceforth touching fuch Offences,
remain, and be in_ full Strength and Virtue. And it was
argued, That this latter Claufe fhould extend to the whole
A& of 25 Hen. 8. for divers Reafons: 1. Becaufe the firft
Sentence had been fufficient for the Robbery in one County,
and carrying into another, and then this latter Sentence,
which has more general Words, fe. And every Aticle,
Claufe, and Sentence, (5. would be vain and fuperfluous, Et
() viperint eft expofitio que corrodit vifeera textus, 2. There (a) 2 Bulltt. 199
was but one Claufe or Sentence, concerning Robbery in one HiwksMaxiaig:
County, and carrying into another, and this Branch of
5 ¢ 6 Ed. 6. faithy, All and every Aritcle, Claufe and Sen-
tence, concerning Clergy, fo that it would be hard that thefe
general Words fhould be reftrained to one particular Claufe
and Sentence 3 but-the good Expofitor miakeés every Sentence
have its Opperation to fupprefs all the Mifchiefs before the
faid A&, and chiefly thofe which are fpecified in the A&
itfell (as it is in.the Cafe in Queftion) and altho’ the
latter Words of the Sentence are, Shall from benceforth con=
cerning_ fach Offences, remain in Force, in good Conftrudtion
thefe Word ("fuch Offences ) ought to have Reference to fuch
Offences as are contained in any Article, Claufe, or Sen-
tence of the A& of 23 Hen. 8. touching Clergy. And by this
Conftru&tion, fuch heinous Offence will not pifs in Effect
with Impunity, and MalefaGors will not be encouraged to
burn, not only Houfes, but Towns and Citles, and pafs
with a little burning in ‘the Hand, and all the Statutes willy
by this Confiru&tion, ftand together, and be well reconciled,
and agree with the confltant and continual Experience of
the Judges. And (b) it is frequent in our Books, That (¢) Plowd. Coiiy
Penal Statutes have been taken by Intendment, to the End 1o:2 s6.b-
they thould not be illufory, but fhould take Effeét accord- Vide fupra.
ing to the exprefs Intention of the Makers of the Aé:
And for that it was enaed by the Statute of (¢) 27 E. 3. (&) 3 Inft. 114,
cap. 1, That he who draws any to the Court of Rome, > 121 1%
in a Plea which might be determined in the King’s Court, 12 Co. 17
or of Things, whereof Judgment is given in the King’s
T T T Fa2 7 o Court;
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Court, or who fues in any other Court, to defeat or im®
peach’ the Judgments given in the King’s Courts, fhould
have Day (4) containing the Space of two Months, &
and if they come not at the fame Day in proper Perfon,
they thould be put out of Protection, ¢z, A Queftion was
‘moved in (b)) 30 E4, 3. 11. b. (which was within three Years
after the making of this A&.) If the Offender does not
make Defanlt, but appears, and pleads, and is condemned,
if he fhould have the high and penal Judgment of Premus
nire given by the faid A& But afterwards in (¢) 39 E. 3.
7. 2. b. Judgment was given againft the Bifhop of Chichefier,

“who appeared, That he fhould be put out of Protection, &c.

€d)5Co. 4. b.
Co. Lite §4. b
283. b.

3 Bulftr, 65.
Wing. Max. 19.
Hawks Max. 4235
() 3 Inft. 70,
7is 725 73.
Dalt Juft. 386.
Keb. juft. 2435,
246. Stamf, Pl
Cr. 36. b,
Fitz. Juft- 41, b,
{{) Br.Coron.
373. Br. Trea-
fon 31, Stamf.
PL Cre 36. b,

g) HalesPL
Cri23e

Plow. 85. b.
Stamf. P). Cr.
20. b.

3 Inft. 20, .
12 Afl. 30. Fitz.
Juft- 14, b. Dale.
Juft. 336, Br,
Corop. 74. Br.
‘Treafon 8 124
Fitz. Cor. 7.
570.

" above the Number o

and yet the Letter of the Statute is, and if they do not
come at the fame Day, @c. they fhall be put out of Pro-
teflion, « fortiori, when he appears and fays nothing, fuch
Judgment thall be given, for in equal Mifchief, # multo for-
tiorz when the Defendant in fuch Cafe appears, and pleads,
and is found guilty, he fhall have Judgment on the faid
Statute, as it is adjudged in Fereby's Cufe, in 44 Ed. 3. 36. 4.
¢ b. and yet it is out of the Words of the A&, which
fpeaks only of Default 5 and infinite Judgments on the Sta-
tute of 27 E. 3. have been given accordingly, and therefore
(d) Qui haret in litera baret in Cortice; which Cafe, ‘twas
faid, had greater Defet of Words than the Cafe now in
Queftion: By the Statute of (¢) 8 H.6. cap. 12. it is or=
dained, that if any Record, or any Parcel thereof, €. is
voluntarily carried away, withdrawn, ¢c. by Reafon whereof
any Judgment is reverfed, that fuch Stealer, Carrier-away,
Withdrawer, and Avoider, €. are adjudged for Felons.
And in (f) 2 R. 3. 10.4. an A&ion ot Debt was brought
againft 7. B. whereas in Truth his Name was W. B, Procefs
continued till he was Qutlawed, and the Original was rafed,
and the third Cepzas, and made W, B. and the Rolls rafed
and made accordingly, this A& was refolved to be Felony
by all the Juftices; and yet by that the Outlawry was made
good, ¢fc. So by the Statute of 25 Ed. 3. the killing of his

Mafter is adjudged Treafon, and this extends by Confiru&ion

to (g) the Miftrefs, as it 15 held in 19 H. 6. 47. 4. and in
many other Cafes, Penal Statutes have been taken by In-
tendment to remedy the Mifchief, in Advancement of Juftice,
and in Suppreflion of Crimes and heinous Offences.

As to the fecond, The Statute of 25 Hex. 8. has taken
away Clergy from "him, who is found guilty of burn-
ing of an Houfe; for the faid A& of 25 Hen. 8. takes
away Clergy from him, -who in fuch Cafe, upon his Ar-
raignment, flands mute, or will not plead; or challenges

f‘ twenty, » like Mannér and Form,
a8
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as if be were foumd zuilty affer the Laws of the Land,
which are affirmative Words, and take away the Clergy
from him, who is found Guilty according to the Laws of
the Land.

As to the third Point, The Makers of the Statute of (a)
4 @ 5 Pnil. @ Mar, c. 4. knowing that by the faid Statute
of 25 H, 8. which was revived by the Statute of 5 & 6 E. 6.
Clergy was taken from the principal Offender in the faid
Cafe of burning of an Houfe, and not from any Acceffory,
have provided that the Acceflories before, in fuch Cafe, thall
be oufted of their Clergy; which was taken by divers of
the Juftices to be a good Interpretation by the whole Par-
liament, of all the faid A&s concerning this Matter, for if
the Principal thould have his Clergy, 1t would be abfurd,
and never feen in the whole Law, that the Clergy fhould
be taken from the Acceflory only, and leave the principal
Offender at large to have his Clergy. Secondly, It would
be in vain by the faid A& of (b) 4 & 5 Phil. & Mar. to
take away Clergy from the Acceffory before, and leave the
Principal to have his Clergy; for if the (¢) Principal has
his Clergy before Judgment, the Acceflory fhall not be ar-
raigned, as it isheld in the 4th Part of my Reports fol. 43 b.
44. 4. Nora bene Reader, The faid A& of 4 & 5 Pl &
Mar. takes away Clergy from him who is Acceffory before
the Offence of burning of an Houfe, . extends where
the Acceflory is outlawed, or otherwife attainted or con-
vited, or flands mute, or denies to anfwer diretly, or
challenges above the Number of twenty, which is well and
perfe@ as to that; but this A& doth not extend to every
Burglary, or breaking of Houfes, ¢. but only when Rob-
bery is committed.

As to the fourth Point, upon Conference had with di-
vers Clerks of Affife; and other ancient Clerks, and upon
the Sight of divers and many Records, it appears, That
the Principals and Acceflories before have been ('d) oufted
of their Clergy, in the Cafe of burning of Houfes: For
their Manner of Entry, when Clergy doth not lie, is to
fay Cul. [uf. per coll. But when Clergy lies, then the Entry
is, Petit librum, ¢&c. And all the Precedents but one (and
that was before Sir Fohn Puckering, and his Companion,
Juftices of Affife in the County of Effex) were, Cul. fuf.
per Collum, without the Words, Petit librum. Upon all
which Matter, and upon View of the faid Precedents, it
was refolved, That the faid Offender in the Cafe now in
Quettion, thould be oufted of his Clergy ; and accordingly

35

(2) Jenk. Cent;
221,

Dalt, Juft, 524,
Hales Pl Cr.,

232, 233,

_Fitz. Julk. 86. b»

(&) Savil 44,

cC
3H
Br. Coront 131,
Br. Clergy 15.
Fitz. Carone 58.
9 H.7. 29. be
Plows g9. bs
1Rz 31 b,
Stamt, Pl Cr,
47. a. b.

Moor 461.

13 E 4. 3- b.
Br. Coron¢e 157
2 Inft. 183, 184.
3 Inft. 124, 139,
9Co. 117, 3.
Cr. Car, 556,

7 H.7. 12- b,
Fitz. Cr. §3.
Br. Corone 137
Br. Clergy 16+
Hales PJ, Cr.
221, 2212. BL
Dalt. Juft. 401,
Fitz. Juft. 32. b.
33+ a. vete No Be
117.b. 18 E. 4
9. be Br. Corons
1640 .

9 Co. 114, b.

1 Kol 777
Hales Pl Cr.
233

(4) 3 Inft. 66
Cr. Car. 377
378. .
1 Jongs 331-
Fitz. uft. 88. b
stamf. Pl Cr.»

r. EL §41¢
.1, b.4

i

at the laft Affifes in the County of Cumbridge (altho’ the 1242
Offender coyld read well) Judgment was given vpon him,

and Execution done accordingly, and Order given, that he
“fhould be hanged in Chains near the Place where he offend-
el, ¢ w4 fuits

S F 3 Aots
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Notz Reader, As to Burglary and Robbery in Houfes, &
forafmuch as Doubts and Queftions may arife upon what
has been faid, I have thought it neceffary (by Way of Ap-
pendix) to make a fhort Explanation of it, and of fome
other Things, to the Intent, That of the one Side, great
Offences fhould not pafs unpunifhed, nor of the other Side,
the Subje& be deprived of the Privilege which the Law
gives him.

By the Statute of 18 Efiz, cap. 7. it is enaled, That if
any Perfon [ball commit any feloniovs Rurglary, and [ball be
found guilty by Verdiét, or fball be outlawed, or upon his Are
raignment [hall confefs the fame 5 in every fuch Cafe be f[hall
be ouffed of his Clergy: By this A& it 1s commonly held
and fo publifhed in fome printed Books, That none fhall
have Clergy who commits any felonious Burglary. And
that is true, if it is well underftood, and the Secret thereof
is worthy your Apprehenfion and Knowledge, for this Statute
of 18 Eliz. extends only to three Cafes, wiz, where the
Offender is outlawed, or is found Guilty by Verdi&, or
confefles it: And therefore if any one is indiéted of Bur.
glary generally at the Common Law, (without fomething

O

. Special, and without any Allegation, according to certain

~ Statutes in fuch Cafe provided) if the Offender is outlawed,

or if upon Not-Guilty pleaded, he is found Guilty by Ver-
di& ; orif he confefs the fame, he fhall be oufted of the
Privilege of Clergy by this Statute 5 but if he is arraigned
upon fuch general Indi¢tment, and flands mute, or will

- not anfwer, or challenges above the Number of twenty; in

‘ ﬁuerel :

Hales P, Cr,
233

fuch Cafes, vpon fuch Indi&ment, he fhall have his Clergy.
And therefore it would be wifely done, for the Indi@ment
to fay according to the Statutes of 23 H. 8, 1. & 1 E. 6. 12.
that fome Perfon was in the Houfe and put in Fear, @rc.
for in fuch Cafe the fame A& oufts him of his Clergy; or,
according to the Statute of 5 Edw. 6, 9. the Owner, his
‘Wife, or Children, being fleeping or waking ; for if any
fuch Special Matter is contained in the Indi@ment, then
if the Offender flands mute, or will not dire&ly anfiwer,
or challenges above the Number of twenty, he fhall be
oufted of his Clérgy. But al{o the faid A&s'of 1 & 5 E. 6,
are neceflary to be explained, vi2. The A& of 1 Ed. 6. 12,
ought to be expounded, as it has been before; and al-
though this A& extends to a fingle Burglary without Rob-
berv, yet it requires, that fome Perfon be then in the
Houfe that is %ut in Fear; for if the Party was there,
and wot_put in Fear ; as if he be fleeping, or awake, or
in another Part of the Houfe, and not put in Fear,
then, notwithftanding fuch Burglary, he fhall have his

' o Clergy,
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Clergy, notwithftanding the Statute of 23 H.8. joins Robbery
with Burglary in fuch Cafe, and the Statute of 1 El. 6. 12,
which extends to fingle Burglary ; but both agree, That the
Perfon ought to be put in Fear. And the faid A& alfo of
‘5) Ed. 6. 9. is worthy of Expofition ; for firft, it joins Roba
ery with Burglary, fo thatif the Offender breaks the Houfe
in the Night, with a felonious Intent, without taking any
Thing, although the Perfon be put in Fear, yer he thall
have his Clergy. Secondly, This A& extends only when
the Offender 1s found guilty of the Felony, and not when
the Offender is outlawed, or flands mute, or will not an-
fwer, or challenges above the Number of twenty; and
therefore the fureft Way is, in the Indiétment, to follow
the Statute of 1 Ed. 6. 12, For that as to Burglary is the
moft fure and compleat Law, as to ground an Indi@ment
of Burglary. ' ,

But what has been faid extends to the principal Oft
fenders in Burglary, and it is requifite that fomething fhould
be faid in what Cafes the Acceflories, in this Offence, fhall
have their Clergy, and in what not. The Statute which
takes away the Privilege of Clergy, in this and divers
other Cafes, is the faid Statute of 4 & 5 Phil. & Mar. for
the A& of 23 H. 8. which denies Clergy to the Acceflory
before, is (as has been faid) taken away as to that, by the
f2id general Claufe of 1 Ed. 6. and the A& of 18 Eliz. ex-
tends but to the Principal : And therefore the Words of the
faid A& of 4 & 5 Phil. & Mar. are to be confidered, and $avil 463
they as to this Purpofe are, A!l and every Perfon and Per-
Jons, that [ball malicioufly command, bire, or counfel any Per-
fon or Perfons, to do any Robbery, in any Dwelling-Houfe, or
Houfes, fhall lofe the Benefit of his Clergy ; and of fuch Effe&
was the Statute of 23 H.8, 1. and the Statute of 25 H. 8.
extends only to the Principal ; by which it appears, That if
the Commandment is to do any Felony and Robbery of
Goods, that fuch Acceffory before, fhall have his Clergy,
Vide Stamford, lib. 1. cap.24. by what other Felonies Bur-
glary may be committed.

But let us leave Burglary which ought to be done in the
Night, and let us fee in what Cafes a Man fhall be cufted
of his Clergy, when he breaks any Dwelling-Houfe in the
Day. 1. Upon the Statutes of 23 H.8. 25 H.8. 1 Ed. 6. popham 85
cap. 12, & 5 & 6 E. 6. 9. it is clear, That there onght to Stasmf- Pl Csl
be an adual Felony done, befides the breaking of the ™" *
Houfe in the¢ Day, for the Breaking of the Houfe only 1iln

4 the
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the Day, altho’ it was with a felonious Intent, without
taking away fomething, is not Felony ; and therefore no.
Clergy is neceffary in the Cafe. 2, Upon the faid Statutes
of 23 ¢ 25 Fen, 8. there ought to be the Owner, his Wife,
or fome of his Children, or Servants then there, and put in
Fear; and by 1 Ed. 6. 12. fome Perfon ought to be 1n the
Houfe and put in Fear, by 5 & 6 Ed. 6, cap. 9. 1If the
Owner, Wife, or fome of his Children or Servants be in
any Part of the Houfe, fleeping or waking, and all the o-
ther Points concerning the Attainder, Convi&ion, flanding
Mute, @, in Cafe of Burglary, extend alfo to Robbery in’
a Dwelling-Houfe in the Day-time: And he who robs any
Perfon in (2) any Booth or Tent, in any Fair or Marker,
the Owner, his Wife, Children, or Servants then there be-
ing fleeping or awake, thall be oufted of his Clergy by the
Statute of 1 Ed. 6. cap. 12. & 56 Ed. 6. cap. 9. But two
Things in the Cafe of Robbery in a Dwelling-Houfe in
the Day, are to be obferved. None of thefe Statutes oufts
the Party’of his Clergy in Cafe of Robbery in a Dwellings
Houfe in the Day, but in two Cafes. 1. If any Perfon be
put in Fear upon the Statute of 1 Ed. 6. czp. 12. and other
Statutes before. 2. (b) If the Owner, his Wife, his Chil-
dren, or Servants, be then in another Part of the fame
Houle, altho’ they be not put in Fear, the Offender thall be
oufted of his Clergy by the Statute of 5 ¢ 6 Ed. 6, cap. o,
but if a Stranger be there by the Owner's Leave, the Of-
fender fhall have his Clergy, for it is out of the Words;
and of fuch Opinion is Stamf. 129. b. who vouches the Opi-
nion of all the Juftices accordingly : But a Doubt was con-
ceived upon thefe Statutes, If any in the Day-time had
broken an Out-houfe, as a Barn, Stable, ¢#c. if that fhould
be faid, as to ouft the Offender of his Clergy, a Dwelling-

Houfe, and afterwards the Statute of 39 Eliz. cap, 15. was

made, by the which it is enatted, That he who robbeth to
the Value of five Shillings in any Dwelling-Houfe or Out-
houfe in the Day-time, altho’ no Perfon was there within
it, fhall be oufted of his Clergy. And it is to be known,
"That none of the faid Statutes extends to any Acceffory be-
fore the Robbery in an Houfe in the Day-time, but only
(as it has been often faid) the Statute of 23 Hen. '8, and the
Statute of 4 & 5 Phil. & Mar. and the Statute of 23 H, 8. as
to this Point, is taken away by the Stat, of 1 Ed. 6. cap. 12.
Then let us fee in what Cafes the Acceffory before fhall have
his Clergy, and in what not. And therefore the faid A& of

s S e
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4@ 5 P. @& M. is to be again review'd and confider’d asto

this Point. For in Cafe where the Clergy is taken away

from the Principal, in Cafe of robbing in any Dwelling-

Houfe in the Day, before the faid A& of (2) 4 & 5 Phzl. & () Sav. 6.
Mar. in fuch Cafe the Clrgy is taken from the Acceffory % S & M.
before, by the Stat. of 4 & § Fhil. & Mar. But 1. This A& DaleJuz. 5240
doth not extend to Acceflories before, in Cafe of robbing

in a Booth or Tent, be it in the Day or in the Night;

for thefe are not efleemed in Law for a Dwelling-Houfe,

as the Statute of 4 & 5 P. & M, fpeaks, and as well appears

in the Recital of § & 6 Ed. 6, cap, 9. Alfo the Statute of

4@ s P. ¢ M, doth not extend to the Offence within the

A& of 39 Eliz. which was made long Time after the A&

of 4 & 5 Ph. & M. and the At itfelf of (b) 39 Elzz. takes (4) 39EL c.15.
away Clergy from the ‘principal Offender only. And you };f{,‘ft(':f,‘_'m.
may take this fora general Rule, That (¢) every A& which Jenk. Cenr. 221,
takes away Clergy from the Principal, and fpeaks nothing (3 ifs pL. cr:
of the Acceflory; that the Acceffories, as well before as af- 231

ter, fhall have their Clergy, as it was held by all the Juftices,

1 Mar. fol. 99. 4. (4) Dyer. Another general Rule is, (¢) (4)0y.99.pls0.
In all Cafes where a Man is oufted by any Statute for any f;a;mgpl Cr
Offence from the Benefit of his Clergy, the fame Offence (¢)Stamf.PLCr.
ought tp be contained in the Indi&ment or Appeal, in ;:??i,aiuﬁ, 89, b,
fuch Manner and Form, and with the fame () Circum- () Dyer3és.
flances as is contained in the Statute, or otherwife the Of- T Ch 8. 2
fender thall have his Clergy, becaufe the Statute which jA2d-go- c-121
oufts him of his Clergy, not being purfued, the Offender Dyocr';llé;;l,}gé:
is left to the Common Law: For Example, upon the faid f’;é’c-bmig'mv-
A& of 4 & 5 Phil. & Mar. the Words are, All and every (o) Hales PI.
Perfon and Perfons that [ball malicioufly command, hire, or $5332
counfel any Perfon 10 commit or do any Petit Treafon, wilful Dyer 186, ol 1.
Murder, or to do any Robbery in any Duwelling-Houfe, &c. Bf,f’fl‘l‘g‘s" b
or wilfully to bwrn & Dwelling-Houfe, &c. And thereupon ke
the Cafe in Anno 2 Regine Eliz. Dyer (b) 183. was, That (%) Jenk. Cent.
a Man is indi@ed of Robbery of another in his Manfion- B;Ercl%‘;ﬁ, 526
houfe, he being in the faid Houfe, and put in Fear; and /
another is indi¢ted, becaufe he felonionfly, before the faid

Robbery, procured and counfelled the Principal to commit

that Robbery ; in which IndiGment of the Acceffory this

Word (i) (Malicioufly) was omitted: And by the Opinion () Hales Pl Cre
of all the Juflices of Affife in their Affembly, except the i

Chief Juftice, and A. Brown, tor want of this Word (ma-

ficioufly) in ‘the Indi&ment, ‘the Party had his Clergy,

becanfe the Words of the Statute of 4 & 5 Pail. & Mar.

were not purfued. Alfo in 18 Elz. a Servant of the

Lady
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Lady Laxton of London, was indicted for felonioufly pro-

- curing the Robbery of his Mifirefs by one Crompzon : %uc,

Dyeragé pl3. in the Indi@ment there wanted Confulus, Conduxit, vel pro-

' cepit, and alfo Malicioufly ; and therefore Clergy was al-
lowed him after Judgment per Oinionem Juliciarioron.

MET‘:
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MEeTCALFES Cafe. sowwn

Mich. 12 Jacobi 1

WOOD, and others, brought 2 Writ of (4) Accompt in (“g Glogbolt 238,
the Common Pleas againft Metcalfe, and upon Iffue &rjac 55 1ige
found againft him, Judgment was given Quod compuiet, ¢ 1 Roll. 750.
(b) ideo in mifericordia quia non prius computavit. Upon fugh's abr. s,
which Judgment Metcalfe brought a Writof Error ; and now B Kk s
two Queflions were moved. 1. If after this Judgment, the *7 > 0 o0
Writ of Error liesor not? The 2d, If the Writ of Error

does not lie, if the Record be removed or not? And it

was argued on the Plaintiff’s Side, that the Writ of Error

well lies : For after this Verdi¢tand Judgment, if the Plain.

tiff dies, or if the Plaintiff be a Woman, and after this

Judgment takes Hufband, the Writ fhall not abate; and fo | \

it is adjudg’d in (¢) 27 Ed. 3. 87. a. and therewith agrees (-)27E. 3.86.b.
(d) 14 H. 4. 1. 2, where in 2 Writ of Accompr againft one Eg;,,a[;t,ggﬁz- Ac=
as Bailiff, and ne unque for bailie, &c. pleaded ; and after (d)1gH. 4. 1.2l
Trial againft the Defendant, Judgment was given quod Def. 5 clams?:..

camputet, and afterwards the Plaintitf dies, his Executors Br. Excom. 35.
had a Scire facias againft the Defendant, which was ferved, Irﬁnff,’gﬂ;,zé;;

and he appeared not ; for which a Capias 2d computand’ if- Br.Procefsqr.
L " . Br. Scire fac’ 41,
fued againft him, retornable at a certain Day; and the ¢r.Jac. 356.

Plaintiffs prayed an Exigent againft him, and had it. Pzde contra.

(e) 21 Fd. 3. 32,4, and in 21 Ed. 3. 7. a. b. in Robert de ()1 Rol.Rep.34.
Holywel’s Cafe,’ it is adjudged, That after fuch Judgment, )

the Plaintiff can’t be (f) Nonfuit ; but notwithfanding his S{fuﬁ‘gﬁ Ac-

Default, he may have a Capias ad computand’ within the (¢J 1 H.7.2.b.
Year, and a Scire facias after the Year; and therewith agrees -7, - F

(h) 3H. 4.7.4. 5. And there it is faid, That by the Judg. compt 15. contra
ment, that the Defendant fhall Accompt, that the (z) Origi- B Romtur s

1 M 1 ’ « Co, Lita 134+ b,
nal is de’rermmed, (k) 21 H. 6.26. 4. 4. in J. Ferrer's Cafe ; €L el be
Ut 19, 2 Koll. 131,
- Cro. Jac. 350,
eont. Styl. Pra&, Regift. 350, contra. 1 Rol. Rep. 84, 85, contra. (%) Br. Accompr 27+ Bre Nonluit
53 (2 Poftea 40 contra. (k) Fitz, Accompt 16, Br. Accompt 450 Bre Nonfuir 25
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but there it is faid, That altho’ in fuch Cafe the Plaintiff
() CoLitazgh. can’t be (&) Nonfuit, yet the Default of the Plaintiff in fuch
conrs. . Cafefhall bar him for ever ;and fo is a Judgment there cited
znélf. he in (b) 19 Ed. 3, byWilby, Vide 18 Ed. 2. Accompt 123. (¢)
Sul-Prack Re- 51 Fd. 3.9.47b. (4) 1 Ben. 7. 2.b. (¢) 3H. 4.7. 2. b (f)
o %51.9}9." ) 41 Ed. 3. 3. a. Tt is held, That if two be adjudged to Ac-
;32,}},;}}2’ 8 compt, ang the one dies, the other fhall Accompt alone, and
(”3”“’ 6.26.b. the Wrir fhall not abate, Pude 31 Ed. 3. Accompt, Satham,
@A Pide 34 Ed. 1. Brief 854. 1 Ed.s. fol. 1. a. Ina Writ of
Cd) Ficz. Ac- ~ Accompt, the Defendant was awarded to Accompt, and a
o %1,’2;6, Capias ad computandum awarded ; and the Defendaqt came
Br. Accompt 63- in by Cepi corpus, and the Auditors were affigned to him, &,
o 1. wherefore the Party entered in Accompt, and pleaded a
() Firzo Ac-  Payment by the Command of th: Plaintiff, the Plaintiff
S Nonfuic 5. traverfed the Command, and upon that they were at Iffue;
(f) Ficz. Ac- 3nd afrer Iffue joined, the Defendant was let to Mainprife
B Accampt 10. by Recognifance ; and afterwards the Iffue was difcontinued
Firz. Refpond. by the Demife of King Ed. 4. before Verdi&t given. And
3 Roll. Rep.84. in that Cafe two Points were refolved. 1. That the Main-
' pernors were difcharged by the Demife of the King. 2. That
after fuch Judgment given, that the Defendant compuset, al-
ways the Entry is, Heo confideratum cff quod pradill” M. com-
putet, & idem M., in mifericordia, quia prius nom computavit
which proves that it isa Judgment, and by Confequence a
. Writ of Error lies upon it,

z(zsgs) oo e But it was refolv’d by the whole Court, That the (i)
Paim. 2, 4. . Wit of Error upon this Judgment Quod computet, . before
fﬁ)én}.ﬂq';g} " the final Judgment given, lay not, and that appears by the
ggdi;c’i;’;‘; Words of the Writ of Error, fcil. Quic in records g pro-
356 ceffu ac etiam in redditione judiciz loquele que fuit in curia noffra
;_g‘f]“ﬁrﬁffg 8 coram vobis, e, per breve noffrum inter W. ¢ M. 44’ id’ M. red-
Hughs Abr. 16, deret prefar’ W. rationabilems computum fuum de quo fuit Receptor
é«i“."?;i""- 94 denarsorum, c. Error intcrventt manifefius ad fmve damnum
appus M. ¢5c. Nos errorem fi quis fuerit modo debito corricz, &
partibus praditlis plenam & celerem Fufliciam fier: volentes in
hac parte, vobis mandamus ; gd’ f judicium inde reddit’ f, tunc
recordum & proceffum loguele prad’ cum emnibus ea tangentibus,
e, nobis, Crc. mattatis ¢ hoc breve, ¢gc. And all the Queftion
of this Cafe was, What Judgment was inten:ded in the Writ
of Error? fvil. That gquod defendent computer, or the latter
¢5)¢o.Lira88b. Judgment? And it was refolved, That (h) no Writ of Er-
, vor lies till the laft Judgment be given ; and that for divers
Reafons, 1. When a Thing (whereof there are divers De-
(i)CDy-=36-bpl-=4- grees and Qualities) is indefinitely mentioned in a Writ,
303 Moor 421, Count, or other Record, the principal Thing, and the moft
Cro. Car 113, worthy, fhall be intended ; as 6 Eliz. Dyer 236. a. A Penalty
Hherly fot. " inflited by A& of Parliament to be recoverd in any of the

Hutt, 99» Cros

e %55 Courts of Record of the Qu. fhall be intended of the principal
Styl. Rep: 430, CO\]X‘IS
6 Co. 19, b.

Cro. Bl 737. 1 Ventris 8. Pa'm. 386. Caw'y8:. Moor 600 Styl. 383 Tenk.Cent.288. Plowd.20% abs
P Roll Repesie 4 Iafte 655 104) 165 32 Cow98s 2 Roll Repe 331, Lite E€pe 3700
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METCALFEs Cofte PART XI,

that cant be before the whole Matter is determined: To
which Lizttleton faid, ¥f a Writ of Trefpafs is brought againft
two, and one apbears and pleads, fo that he is atrainted of
the Trefpafs, and Judgment given againft him, notwith-
flanding the Matger is not determined againft the other, yet
be againft whom the Judgment was given, fhall have a Writ
of Error, and the Plea fhall be removed. Frifoz; No truly,
and the contrary to what you fay was here lately adjudged,
in the Cafe of the Lord Cromwel, againft Cswary and others,
32 H.6.5. a.b. ¢ 6. b. In Trefpafs by the Lord of S. a-
gainft one for taking his Cattle; as to Parcel, the Defendant
pleaded Not-guilty ; and as to the other, he pleaded another
Plea, upon which the Plaintiff demurr'd; and afterwards the
Iffue was found for the Plaintiff, upon which he had Judg-
ment : Yet he fhall not have a Writ of Error, ’till the whole
Matter is determined. And the Reafon of the faid Cafe is,
that if the Record fhould be removed ’till the whole Matter
is determined, there would be a Failure of Right : For the
Judges of the King’s Bench can’t proceed upon the Matter
which is not determined, and upon which no Judgment is
given; and the whole Record ought to be either in the Com-
mon Pleas or in the King’s Bench, alfo the Original is entire,
and can’t be there and here likewife. 39 H. 6. Tit. Error 11,
A Man caft in a Writ of Errorof a Judgment given (where
the Judgment - was given of the Principal, and of the Da-
mages and not of the Cofts ; for which Caufe it was rejected,

‘becaufe the Writ is conditional, Si Fudictum inde redditum

S, 12 Eliz. Dyer 291. b. In a Formedon brought by Fitz-
Williams, againft Copley, the Demandant has Judgment for
Part, ¢&c. and afterwards the Tenant brought a general
Writ of Error before the Difcuffion of the Refidue, and
earneftly prayed, that the Record might be removed iz
Banco Regis, [ed Curia noluit hoc concedere before the whole
Matter demanded was determined ; for otherwife they thould
proceed in a Plea withour a Warrant; and alfo the Writ
of Error faith, Sz judicium inde redditum ft, and this Word
inde_goes to the whole Demand. So’in the Cafe at Bar,
the Record fhall not be removed ’till the whole Matter of
the Accompt is determined, ¢ judicivm detwr de integro,
and that can’t be till the Judgment is given of the Ar-
rearages and Damages, &c. Ne curia Dominz Regis deficeret in
Juftstia exhibenda, The Record fhall not be removed ’till the
whole Matrer is determined, .
. 3- The Writ of Error is to be intended not only De prins
cipali & tntegro, buc allo De judicio graviter damnefo : “And
as
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as to that, it is to be known, That the Original Writ of Amed 38 2
Accompt, notwithftanding the faid Award, doth remain un-
determined, and upon that the Judgment in the End fhall
be given; for the Original is, that the Defendant Coms
puter, ¢e. and then the Defendant enters in Accompt before
Auditors, ¢c. before whom he pleads to Iffue, which is
found by Verdi&, or in other Manner, that he is in Ar-
rearages of a certain Sum ; and then the Plaintiff, by Force
of the faid Original Writ of Accompt, fhall have final or
definitive Judgment, Ideo confideratum eff quod prad’ W. recu~
peret verfus prafa M. fo much as is found in arreragiis, @
damna occafione interplacitationis, ¢ e and that is the Judg-
ment by which the Deferidant is charged with the Ac-
count, which is the Effe& of his Suit; and the other A-
ward is but Acceflory to it: For by the Award quod come
futet, no Sum is recovered, nor doth it make an End of the
Original, but is only a Means to bring it to the End:
But the Judgment, by which he fhall recover not only the
Arrearages of the Account, but Damages alfo, as is afore-
faid, is the End and Determination of the Original ¢+ And
therefore the Writ of Error may well fay 4d grave dam-
num of him who was Defendant in the Accompt; for by
the Judgment he has Lofs, but not by the Award ; and
therefore the Judgment intended in the Writ of Error is
Fudicium gravater damnofum to the Defendant. _

The fourth Reafon was, That the Award guod computet, is Cro. Jac. 356
but as an Award ; as an Award that the Affife {hall be
taken, an Award in Wafte, a Writ of Enquiry of Wafte, 2 Rol. Rep. 85
in Trefpafs, ¢&c. a Writ of Enquiry of Damages in parsi- Ic)iloﬁaf;,m.
tione facienda, an Award quod pariitio fiat, in a Writ of Ad- 2 Bulfir 104
meafurement, an Award guod Admenfuratio fiat, an Award 1Rl 750.
that one fhall be cufted of Aid, and the like, which are but €o: El 215
Awards of the Court, and are but interlocutory and not de-'éag?.e f?é.m"‘
finitive ; whereupon no Writ of Error lies till the laft Judg-
ment is given : And therewith agrees 7 R, 2. Tit. Error 68.
by Belknap, Skipwith, and the whole Court ; That if a Man
prays in Aid, and is oufted by Award, he fhall not have
2 Writ of Error of that Award, before the principal Plea is
determined. Pzde 17 Ed. 3. 5. in Darrein Prefentment: E# (2) Colitszs.al -
& Sententia interlocutoria non appellatur jure Ciuili, §{? j ol Kep.

s. *Till the latter Judgment, the Parties have Day by the 2 Bultir. 1oz,
{s) Roll, which proves that the Plea remains undetermined. {.ﬁ};&;g;&;r
And Hill. 39 Eliz. Rot. 327, (b) Anne Countels of Warwick 1446. Noy7ss
brought a Writ of Partition againft Henry Loxd Berkley, where fﬁfﬂ'ﬁé;: o

Judgmegt 126. Moor 633



(2) Cro. El. 65.

(%) 1 Roll. Rep-
¥5+ There was
no Refolution.
Co- Lit, 168. a.

369, ae

Cro. EL 636.
Cro. Jac. 324
2 Bulttr. 119,

(<) 1 Rol.Rep.34.
3 Roll. 750,
Palm. 2.

2 Bulfir, 104.

1 Leons 194e

(d) Fitz. Ac-
compt 1§.
Antea 38. b.
Br. Accompt 63
Br. Nonfuit 41.

= Roll. 131.
1 Roll. Rep. 34,
85. Cro.Jac.356.
3H. 1, 7. b,
Scyl. Praée Re-
gt 359
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Judgment was given upon a Special Verdi&t, Quod parsitio

fieret,and before the laft Judgment, vzz. (after Partition made)

(4) Ouod partitio firma & flabilis imperpetuum teneatur ; the
Lord Berkley brought a Writ of Error, and it was (b) refol-
ved, That the Writ of Error lay not till the principal Judgs
ment given, which determines the Plea : As in 2 Wric of
Dower, when Judgment is given that fhe fhall recover her
Dower, there the Original 1s determined ; and the Sheriff
{hall make Execution of the third Part by Meets aiid Bounds,
which Procefs need not be retorned.

And for dire& Authority in the Point in terminis terminan-
tibus, in (¢) 21 E. 3 fol. 9. 4. Thorp came to the Bar, and faid,
How that A. brought a Writ of Accompt againft B, who
was awarded to Accompt, and a Capzas ad computandum iflued
againft him: And now the faid B. has brought a Writ of
Error to difturb the Accompt ; and prayed, that the Record
might not be fent till he had accompted : Stosfe, it fhall not;
for the Plea is not ended until he hath accompted ; ¢& ez de
caufa the Court granted him, that the Record fhould not be re.
moved: Et 21 E. 3. Tit. Accompt, Statham. Vide 6 E. 4.2 3.

And itis held in (d) 1 H. 7. 2. b. in thefe Words, If the
Defendant is adjudged to Accompt, and they are at Iffue be-
fore Auditors, and the Enquett is ready to pafs, and the Plain-
tiff makes Default; now fhall the Plaintiff be Nonfuir, and

b- fhall not be received after : And if the Plaintiff is prefent,

and will not fue further, he fhall be barred in the principal
Adion; for they faid, That tho’ the Party is adjudged to-
Accompt, yet the Attion is not clearly determined until the
Accompt is determined ; for the Accompr depends upon the
Original, and all is but one ; and {o the Nonfuit or Difeon-
tinuance now upon the Procefls upon the Accompt, isa Dif-
continuance of the whole A&ion ; and it is not like other
A&ions, where the Plaintiff has once Judgment to recover;
then the A&ion is clearly determined to all Intents: And
when he fues a Scire facias to have Execution, he may be
Nonfuic in it; but that makes nothing to the Original Judgs
ment.

And yet upon Confideration of thefe, and all the other
Beoks, it may well be, that to divers Intents and Purpofes

.(as in the faid Books appear) the faid Award quod computet is

a Judgment, but not fuch a Judgment (for the Caufes and
Reafons before) as is intended within the Words of the
Writ of Error, St judicium inde redditum ft; and for the
moft Part, every particular Cufe which has been ruled in
the faid Books, may well fland upon a feveral and particu-
lnr Reafon.

Know
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Know Reader that where it is faid in this Cafe, That a
Writ of Error lies not upon an Award, till the principal
Judgment is given ; and where it is alfo faid, That no
Writ of Error lies till the whole Matter in the Original
is determined : Both thefe Rules are regularly true; but
yet each of them has Exceptions; for as to the firft, in
Trin. 18 H, 7. in the King’s Bench, Ror. 3. the Cafe was,
That one Eaton was indiGted of the Death of Fobz M. be-
fore Juftices of Peace in the County of Lincoln ; upon which
a Capras was awarded, and upon that an Exigent ; after
which, Esfon died before any Attainder, npon which A-
ward of the Exigent, his Adminiftrators brought a Writ
of Error; and it was adjudged, Thar the Writ of Error did
lie; and the Reafon was, becaufe by the Award of the Exi-
gent, his Goods and Chattels were forfeited ; and of fuch
Awards which tend 4d 1ale grave damnuwm of the Party, a
‘Writ of Error lies, altho’ the principal Judgment was never
given ; and in this Cafe, Exceptio probat regulam, & fic de
Smilibus. As to the 2d, you will find in 36 H.6. Tit. Freri fa-
cias 3. it is held, That in Debt againft divers, by feveral
Pracipes, if there be Error in the Judgment againft one, he
fhall have a Writ of Error. For in thofe Originals in which
there are feveral Declarations, and Error is againft one, he
fhall have a Writ of Error, and the Record of his Decla-
ration and the Pleading, ¢#c. thall be fevered from the Q.
riginal, and removed into the King’s Bench ; and yet the
Original remains here, (as well becaufe the Court of Com=
mog Pleas is in Poffeffion of it, as becaufe otherwife the Com=
mon Pleas could not proceed to determine the Refidue with-
out the Original) and in fuch Cafe, as I conceive, If there
is Error in the Original upon a Cerszorarz the Chief Juftice
thall certify but the Tenor of it: But where the Original is
one, and one Declaration, he cannot have a Writ of Error
till the whole is determined: For the Record cannot be in
the King’s Bench and here too.

It is likewife to be obferved, That in the principal Cafe
of 36 H. 6. ubz fuprz, That the Writ of Entre fur Diffeis
Jin was brought of Land, and of Rent; as to the Land,
they were at Iffue, and it was found for the Demandant
and the Rent depended yet ip Plea ; wherefore for the
Land he thall have Judgment, -¢fc. and there Prifor faid,
Bring us a fpecial Writ of Error, if you will] and we
will advife (when we fee the Writ) if it {hall be al-
lowed, or not : And in the fame Cafe the Opinion of
the Court was, That the Party in the principal Cafe
fhould got have Judgment of his Cofts of Suir, “till the
] ' ] G ) Qriginal

41
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Original (i.e. all the Matter in the Original) was deter-
mined ; for he cannot know what Damage he thall fuftain
before the Suit is determined, Vzde (4) Dyer 12 El. 291. b.
Vide 36 H. 6. 13.4.b.

As to the fecond Point it was unanimoufly refolved,
That the Record is not removed, becaufe ’till {uch Judg-
ment given as intended in the Wiir, the Chief Juflice of
the Common Pleas has no Authority to fend it; for the
Words are, Si judicivm inde redditum fit, tunc recordum & pros
ceffum, ¢rc. matialis, ¢c. and therefore the Record doth
yet remain in the Common Pleas, upon which they may pro-
ceed, notwithftanding the Roll is mark’d, Mititar, &es

Richard




Part XL

Richard Godfrey’s Cafe.

Mich. 12 Jac. 1.

42

R%m Bullen Plaintiff, in Replevin againft Richard Gode ¢, csritiew,
frey Efquire, Owen Godfrey and Fo. Haynes, which be- 235 .
gan Mich, 11 Fac. Regis Rot. ... and declared, That they ;;}01' RePfEZ’-

took his Cattle, frzl. Two Cows, ¢, at Batkele in a Place
called the Common, ¢c. The faid Richard avowd, and the
faid Owen and Fobn as Bailiffs to Richard made Conufance
of taking the faid Cattle, becaufe the faid Richard Goifrey
was, and yet is feifed of the Manor of Bathele in the Coun-
ty of Norfolk, (whereof the Place where was Parcel) &
in Fee, and that the faid R and all thofe whofe Eftate he
has in the faid Manor 2 tempore cujus, ¢&c. have had a Leet
once per annum, [cil, Within a Month aftex Michaelmas,before
his Steward to be held, as to the faid Manor appertaining ;
and that fuch Steward for the Time being, Time wheres
of, &c. hath ufed to fwear twelve or more of the Inhabi-
tants and Refiants within the Leet aforéfaid to be chief
Pledges of the Leet, to enquire of all the Articles concern-
ing the Leet, and to prefent them; and that within the
faid Manor, Time whereof, ¢, there has been fuch Cufs
tom, that the faid chief Pledges of the faid Leet for the
Time being fo fworn, have ufed & tempore cujus, &' at
every Leet to prefent (imter #4liz) that they themfelves
the faid chief Pledzes thould pay to the Lord of the Ma-

nor for the Time being, Pro capital’ argent fve pro.certo Lett ¢ Co.os, b
ten Shillirigs, and have paid it ar the {ame Leet, and that at Yelv.isc

the Leet held at the faid Manor, within 2 Month after the Feaft

of 8¢ Mich, an, 10Fac. Reg before T, King then Steward of the
2 - faid

1 Brownl. 190
s Rol. Reps 734
73



Co-Lit 126, b
B &
1 Hel Rep. 35,

3-
Haghs Abr. 567,

3 Rok Rep. =3.

RicHARD GODFREY’s Czfz. PART. XL,

f2id Rich. Godfrey of the faid Leet, the faid Steward fwore
the f{aid Robert Bullen, Fobn Shaxion, Robert Danieland others
to the Number of twelve chief Pledges of the Leet, and
to enquire of the Articles of the Leet; and they being fo
fworn, at the faid Leet, Contemptucfe recufaverunt prafen-
tare quod iff iidem capitales plegiz folverunt prafato Richardo
Godfrey, tunc domino " Manerii prediéli ad illam eandem Les
tam pro capitali argento five certo Lete xs. Necnon adturc
& thidem contemptuofe recufaverunt folvere Richardo ad ean-
dem Letam, the f2id chief Silver or Certainty of Leet ob quod
praditt Thomas King Senefchallus, e, a.d 1llam eandem Le-
tam finem [ex Librarum [uper eofdem capitales plegios adtune
@ ibidem “impofuit, And becaufe the faid ten Shillings for
chief Silver, or Cerminty of Leet, and the faid Fine of 6/.
to the faid Richard Godfrey were behind and not paid, the
faid Richard Godfrey avow'd, and the faid Owen and Foba,
as Bailiffs of the faid Richard, acknowledged the taking of
the faid Cattle in the Place, where, &z pro prad feperalibus
frommis decem Solidorum ¢ fex Librarum, ¢&¢. Upon which
Avowry the Plaintiff demurr’d in Law. And in this Cafe
four Points were moved and argued at the Bar. 1. Whether
the faid Fine being jointly impofed was lawful? 2. If it
was not duly impofed, whether it was void, or voidable ?
3. Whether the Avowant might diftrain for the faid chief
Silver, or Certainty of Leet? 4. When the Defendant
avows the taking for two diftin& Caufes, and it appears of
his own fhewing, that one of them is not any Caufe in Law,
and that for the other he has a juft Caufe, whether he fhall
have a Retorn?

And this Cafe was argued feveral Times at the Bar, and
this Term at the Bench. Andas to the firft Queftion, it
was unanimoufly refolved, That the Fine impofed upon
the Jurors jointly, was not lawfully impofed, but it ought
to have been afleffed upon them feverally, and efpecially
in this Cafe, becaufe what produced the Fine was feveral,
for the Retufal of every of them was feveral and perfonal,
and the Refufal of the one is not the Refufal of the
other; and thercfore it was refolved, That if fome re-
fufe, and the others are rcady to prefent, ¢c. Thofe
who refufe, fhall be only fined, And therefore the Cafe
which Prifot puts in 35 H. 6. Tit. Examination 17,
‘That if one of the Enqueft efcapes after they are fworn,
fo that they cannot give their Verdiét, although the others
were not aflenting to it, that yet they thall be all fined,
was utterly denied to be Law ; for Nemo debet puniri
pro alieno Delifto, to which he is not party, privy, con=
fenting nor aflenting, for then it might be faid Ruszlaus fecit,
| : T milisg
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eEmilius pleflitur 5 and it was faid, That the faid Cafe was
either ill reported, or ill printed. Pude Fl. Com. g19. b,
Weldow's Cafe. One Juror who (2) mifdemeaned himfelf, Eil,i“’;”;;;%b’
was only imprifoned and fined. 77de 36 H.6.28. And with 1Rl Kep. 73,
this Refolurion agrees (b) 10 E. 3. fol.g. 10. where William E“w'?.;%s‘j' .
Freeman brought a Replevin againft the Abbot of Ramfey Co L. 227. b,
and others, of taking of his Cartle; the Abbot avowed the :ﬁgke?ff}gs.
taking, by Reafon that he is Lord of the Hundred of F. ¢!is .
within which Hundred he had feveral Leets to hold once c.1gn > 3%
er ann. in the Town of M. within the fame Hundred, @&, Dyer 37- ol 45,
and that the faid William Freeman is Refiant, ¢c. and that 3.'49."7;?}553;.
at fuch a Leet held within the Hundred, twelve were C"";‘ch' e
fworn to prefent Things prefentable which belonged to the Dr. & Sudlib.2;
Oath, and this Williem was one of them, and after they 557
had received the Articles, they were commanded to 'an- xa:ilxl,ns’rl? HHh
fwer to the Articles, and to prefent, ¢&c. and they refufing, 34H72923%
that this Willzem and the others were amerced, and the A- Br. Verdia 195
mercement of William was affered to half a Mark, and for 1% .1
the half Mark he avowed, To which Afbmz of Council 20 Horo 3020
with the Plaintiff took Exception againft the Avowry, be- P toriaier ar:
‘ : : ar
caufe the Avowant fuppofed they were amerced in com. 35H:6.
mon; and afterwards he faid, That the Amercement of W. ?;'féaxn;in' o
was affered, and fo was the Afferance feveral, and the br-decicstan-
Amercement in common, Judgment of the Avowry? To Br. Imprion. g2;
which it was anfwered and refolved, That {o fhall the Law () 8Co.39-a.
be, for (c) becaufe all refufed, all fhall be amerced ; but ‘:Ol.ﬁgi.ﬁep. PR
when the Sum fhall be impofed or affered, it fhall be upon & " Car- 55,
every one feverally Secundum (d) quamtitatem delilli falvo (i) Ma. Chare.
contenemento fuo 3 and aftgrwards the Plaintiff was commanded $4%4 |
to fay further. And in 4 Reg. El. Dyer 211. (¢) the Jurors of a EeR B,
Leet refufing to prefent the Articles of the Leet according to 350352
their Oath, the Steward may affefs a Fine upon each of them. Fincser.
It was further refolved, That ina fironger Cafe than the (2 2 Rob Rep.
Cafe at Bar, where the Foundation is joint, yet the Fine e
fhall be feveral: As in Affife againft two, the Diffeifin is poojoit2b3®
found with Force, altho’ the Difleifin is joint, yet the Fine H
fhall be feveral, and therewith agrees 10 E. 3.10.2. Soin
30 E.3.1,2. 30 (f) Af. pl. 49. two were jointly con- (f)FizJoindec
vidted in " the King’s Bench, in'a Bill of Trefpafs of Ref- A%
cous done in Middlefex, to the Damages of 40/ who join'd Br. Toindes 1
in Attaint, and there it is held, That thoug‘L the Fine and {}i‘gﬁ;‘,fg; 108,
Imprifonment is feveral, yet forafmuch as the Plaintiff has C. Car. 535 17
joined them in one Acdtion, they may well join in an At-
;;;;tn agiz;_utlf’c him. And fo (¢) F. N.B.75. g ina Court- ¢, ) gughs Abr;
» if two are amerced for one Trefpafs outragioufly, they x:o%
thall not join in a Writ De molerata Mifericordia, for they 3 Rol. Rep. 74+
fhould be feverally amerced, altho’ the Trefpafs is commitred
jointly. (b) So in a Plaint fued by two, if they are Nonfuit, ¢y rNB.95. ¢

the Amerciament fhall be feveral. And it muoft be known when 1 Rol Rep.74

G3 Judg-
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Jndgment is given in the King’s Bench or in the Common,
Pleas, @c. againft two & ideo 2n Mifericordia, yet when it
is affered by the Coroners in the County, the Amerce-
ment {hall Be fet upon them feverally. Vide (a) 1 H. 6. 7. .
and Grefly’s Cafe in the eizhth Part of my Reporis 39. But
if a"Jury appear at the Bar, and the Plainuff is Nonfuir,
the Judges may amerce the Plaintiff; and the Jory who
are of the fame Country may affere ir, as it is held (b)
in 18 E.3. 13. 4. And (¢) there is a2 Difference as to -
this Purpofe, berwixt a Fine and an Amercement : For
the Fine is affefs’d by the Cour¢, and therefore need not be
affered ; but an Amercement ought to be aftered by the
Country, and therewith agree (d) 7 H. 6. 12. b (e)
10 H. 6.7.4. Vide Grefly's Cafe, and Plowd. Com. Weldon’s
Ca'e, 519. And when there are divers Defendants, and
they are by Law to pay a Fine, then the Judgment is, zdes
capraniur, and that is for the Fine: For the Imprifonment.
is but till the Fine is paid, and therewith agree 17 E. 3,
73.-4. 9 E.3.6. Vide 34 H. 6. 24. 4. and that is the
cafon, that when the Entry is ideo capratur, that he fhall
nct be amerced, becaufe he is to pay a Fine. And although

Bro Amereia 50 ¢he Entry is ideo capiantur, yetr it fhall be taken reddendo
. fingule fingulis 5 for the Damages of the Party they fhall

¢ £) 1 Rol. Repe
34 355 Tée.

) 1 Rol Repe
25, 74-

§'Co. 8. b,
Hyghs Abr.
4071

() 8 Co. 6o. b,

41 2.
F- N.B.73- ds
31223

be taken by a joint Capias ad fatisfaciendvm, but for the
Fine due to the King, they thall be taken feverally by
Cepias pro Fine, as it appears before, that they thall be fe-
verally imprifoned, and feverally fined, for it is not rea.
fonable that the one fhould be imprifon’d, till the otheg
has paid his Fine. And in-all Cafes, when the Means to-
attain to the Fine is feveral, the Fine itfelt ought to be
feveral 3 and in fome Cafes’ the Fine or Amercement
thall be impofed upon divers jointly, fometimes upon a
Country, fometimes upon an Hundred, and-alfo upon a
Town, ¢c, As for the Efcape of a Murderer, ¢e. Vide ()
22 E. 3. Corone 238. 2 E. 3. liid, 147. 3 E. 3. Ibud. 302, 316,
¢re. and 10 E. 3. 10,2, and that is for the Incertainty of the
Perfons, and for the Infinitencls of the Number. ‘

(z) And it was obferved, That of Courts, fome may
fine and not imprifon, as the Court-Leet; fome can nei-
ther fine nor imprifon, but amerce, as the Court of the
County, Hundred, Court-Baron, @. For no Court can fine
or imprifon which is not a Court of Record, as F. V. B.
73.b. 1F a Man is convited before the Sheriff in a Writ
of’ (h) Recaption, the Defendant fhall be but amerced ;
but if he is convited in a Writ of Recaption before the
Juftices, {. in a Court of Record, the Defendant fhall be fined
and imprifon’d ; but then he fhall not be amerc’d, and there-
with agree ¢ H. 5. 1.5, Somc may imprifon and not fine,

. aa
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as the Conftables at the Petit Seffions, for any Affray made
in Difturbance of the Court, may imprifon but not fine.
Some Courts can neither imprifon, fine, nor amerce, as Eccle-
fiaftical Courts held before the Ordinary, Archdeacon, ¢,
or their Commiffaries, and fuch as proceed according to
the Canon or Civil Law. ¥ide Brook, Tit. Error 177. And

fome Courts may fine, imprifon, and amerce, as the Cafe

requires, as the Courts of Record at Weflminfler, and elfes - .
where.

It was alfo refolved; That the (2) Reafonablenefs of the (.- Hughs abe:

Fine fhall be judged by the Juftices; and if ir appears to T e 1o
them to be exceflive, it is againft Law, and thall not bind ; ¢ Li. 5o b.

for cxceffus in re qualibet jure reprobatur communi, as ex- 4.7 27-b.
LN . ye Cr. EL 351, 779,
ceflive Diftrefs is prohibited by the (4) Common Law, Mooréas,

5 3 rirculs  C L. Rep. 33.
41E.3. (c) 25. 4. (For the A& of (d) Arizculi fuper Char- 1 Rol. Sﬁfgr: 33
1asy cap. 12. Non caprerur gravis diffrittzo; extends to the 2 Rol.sys.

King only.) (e) Vide 27 Af. 51.  (f) 28 Af. 50. (&) 303 ou:
11 H 4.2.4.b. (h) 8 H.4.16. And itappears by the Stat, of () s3co.2.”
W. (2) 1. cap. 35. That excellive or outragious Aid is againft ;Ii‘g‘g‘s PR
Law, and therewith agree Glanvil, lib. 9. fol. 70. E. N, B, Co-Lit, éo.a. -
82. 75. and Muagna Charta, cap. (k) 14, Exceffive Amerce. { fg- 74

. . : . (c) Br. Amercia-
ment is againt Law. (1) Nullus liber homo amercictur, c. men 8.

- h gt Br. Avow, 1g.
Niff fecundum quantitatem delitls 5 10 E. 4. 10. a. ace.  The g7, X)vvgw’.ga;.'

fame Law (m) of exceffive Diftrefs, in Refpe@ of the Mul- l(a,CO- 2.
tiplicity, is againft Law. (2) 27 4. 50,51. F. N.B. 178. xi)czof”f‘m'
a.b. (0) 9H 7.3 a.b An Aflife lies of outragious Di- (¢) Br. Diftrefs,
firefs. 14 Hem. 4.9.a. An exceffive Fine at the Will of }}: avow. g5

the Lord, thall be faid Oppreflion of the People. And if B0t et
(#) Tenant in Dower has Villeins or Tenants at Will) 3{. T DS

who are rich, and fhe by exceflive Diftrefs and Fines makes ?;'Cﬁ‘r;f“ 291,

them poor and Beggars; it is by the Law adjudged to be () Br. Avow.
againft Law, and to be wafle, as appears in 16 H. 3. Tir. Fees & Exe
Wafte 135. 16 H. 7. & F.N.B. 60. b. &' Regifir' Fudic’ 25, rortion 3.
(7) Wafte lies 2z exulando Henvicim ¢& Harmanuwm, &c. f{t-z?lg{,z%vgg-q )
Nativos, quorum quilibet tenuit unum Mefuagivm & unam 13 Co.s.
virgatam terre in ville de T. fer graves & intoierabiles di- 5’;) Br. Diftrels
firiéfiones : By which it appears, That fuch intolerable Op- 13 Co. 2.
preflion of poor Villeins, and Tenants at Will) is 2d ex- EQ) ;_Il’}]%’:j
haredaizonem of him in Reverfion, and againft the Common (& 8 < 0.33. b.
Law of the Land. And in the fourth Part of my Reprits, {57 Coin
fo. 27.b. () If Fines of Copyholders of a Manor are incer- F. N. B 1t 1.
tain, the Lord cannot demand, or exat exceflive and 11-98%295",‘,
reafonable Fines; and the Copyholder may deny to pay it v Br Condie
and the Reafonablenefs of the Fine fhall be determined 3;".i7% con.
by the Juftices, ¢fe. Quam rationabilis debet effe finis non defi- sc-die
nitury fed omnibus circumflantiis infpectis pendet ex Fufliciarioruna viz, ati.:
difcretione.  And fo it was adjudged in Com’ Bawco berween B0 s
G 4 (4) Stallon 56,23" """

13 Co. 3. () 13€C0o-3. () 1 Rol. Repu =5, Co.Lit-59.b. 60.2. Cr.Car.196. 13 Co. 5. 'frc);'
bies Arpumcnr in Quo Warranto, 34 3 Brownl, 186, Moor 623, Cre Eliza 3515779 2 hil- Dk
Hob, 175, 1 Rolr523. ) : .

250,
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(a) Stallon Plaintiff and Brady Servant of Thomas Willows
Lord of the Manor of Fendiiton in the County of Cam-
bridge, Pafche ac. Rot, 1845. .

A% 3to t{le ’fegoZd Point, Ll]irs was refolved, That when a
(b) Fine is impofed againft Law, as joint, where it {hould be
feveral, as in the Cafe at Bar ; or if it is unreafonable, it
may be avoided by Plea, and Judgment of the Courr in
which the Suit depends, for other Remedy is not given to
him,

As to the third Point, it (¢) was refolved, That the
Avowant could not diftrain for this Certainty of Leet, be-
caufe it was againft Common Right, and for the private
Advantage of the Lord of the Leet, which the Lord could
not have without Prefcription ; and therefore as he ought
to prefcribe in the Principal, fo he ought to prefcribe in the
Diftres. In 6 E. 3. 10. 2. the Cale was, That William
brought a Replevin againft Fobn, of taking of his Cattle
wrongfully, the Defendant avowed, that the faid Fobn was
chief Deciner of the Hundred (which is intended of the
Leet) of F. And faid, That the Lord of the Hundred had
cvery Year two Marks, to receive the Moiety at the Hun-
dred held next after the Feaft of Euffer, and the other
Moiety at the Hundred held next after the Feaft of St. Mi-
chael, and that the Lords had always been feifed of the
f21d Preftation, to receive it by the Hands of the chief De-
ciners ;3 and further faid, that they levied the faid two
Marks of all the Refiants within the Precin& of the Hun-
dred, according as they had Lands and Goods ; and he
and all the chief Deciners had fo levied it Time out of
Mind, and to one Mark, that the Plaintiff, ¢fc. was affeffed
according to his Lands and Goods which he had, in eight
Pence ; and for the eight Pence behind, he avowed: In
which it was obferved, That the faid two Marks being
againft common Right, he prefcribed to levy it, and there
Sir Walliam Herle faid, That in many Places of England,
thofe which are in Dozein, fhall make the Preftation, and
the Frecholders not. In 11 H. 4. fol. 89. 4. b. & Refid’
13 H. 4.9. 2. b. in a Replevin, the Defendant as Bailiff of
the Abbot of Cerre, becaufe the Abbot is feifed of the
Hundred of Totecombe in the County of Dorfer, and has
there an Hundred (Court) from three Weeks to three Weeks,
and hasthree Leets every Year; one to be held 15 Mich. the
fecond the Morrow of Hillary, and the third at Hockday;
to which Leets come three Deciners with their Dozein,
and prefent Things prefentable, whereof one is called the
firft Dozein, the fecond, the fecond Dozein, and the
third, the third Dozein ; who with their Deciners
yleld de certo Lele, a certain Rent at the Leet-Days;
aid becaufe the Dozeiners camenot the Morrow after Hil-

lary,
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lary, Anno 10 Regis munc, the fame Dozein was amerced 64:

and alfo that the Rent de certo Lete was not paid at the Leet

held after Eaffer, the Deciner was amerced with all the Do-

zein, and fo for the two Caufes heavowed : There Terwir

took Exception to the Avowry, that the Lord fhould not

amerce the Dozein for Non-payment of the Rent: To which

Sir William Therninge, Chief Juftice, who gave the Rule, an-~

fwered, That it fhould be amerced in that Cafe where the

Sum is payable at the Day of the Leet: 2. The Court there

held clearly, that where a Man of 2 Dozein is amerced in the

Hundred, or Leet, that his Cattle fhall be taken, z diftrain-

ed well enough in what Place foever they are found within

the Hundred, altho’ it is in another Dozein. Pide 15 Eliz.

(4) Dyer 322. 4. For an Amercement in a Court-Baron, the (a) 1 Rol. 365,

Lord thall not diftrain without Prefcription. Pzde (4) 44 E. 3. 13(6c’]736666c;\.1. 8.

13. 2. But (¢) for a Fine, and all Amercements ina ieet, a 3 Leon. 38

Diftrefs is incident of Common Right. Vide Grefley’s Cafe é:rL.chg'z.l’;Z};.

aforef2id, fo.41. a.b. Dyer 322 pl. 21,
As to the fourth Point, admitting that he may diftrain H{t'g?fsi{;;(:z%;;

for the Certainty of the Leet, and that the Impofition of the Jpic:

Fine is void; and he has avowed the taking of the fame 6()) l-zitz:i&vowry

Beafts for both Caufes, and (d) it appears of his own fhew- 73 A

ing, that he has no Caufe for one, if he thould havea Retorn, () CroJac 18-,

or not, was the Queftion. And it'was objeéted, That in fuch } Rol-Rep-201,

Cafe he fhould not, becaufe the Avowant is an Ador, and Cr.Eliz 414.

the Avowry is in Lieu of an A&ion: And (¢) if a Writ is Yoy 386, .

. . . . . & Stud. 74.a.

brought for two Things, and it appears by the Plaintiff's own (4) 1 Rol. kep.

fhewing, that he has no Caufe for one, the whole Writ fhall 7 .

abate ; for they faid, That the Writ which is the Foundation () Anteas.b.

of the A&ion, ought to comprehend Truth; and if it is ,’ifd'Rep' b

apparent, that there wants Truth in the Writ, the Writ 36H.6.28.a.

fhall abate ; and therefore fome took a Difference, when one g‘;b 164,178,

brings an Aéion for two Things, and it appears in the Writ Yelv.71,148.

that he miftakes the Truth of the Matter of one of them, ¢y j.52%, r04s

there the whole Writ fhall abate; as if a Man brings an Cr.Car. 575

A&ion of Debt, or avows for Rent at two Days, and one Crowc; s

Day is not come, it was faid, the whole Writ or Avowry 1 Sand. 285.

fhall abate: But when the Demandant miftakes the Law for

one of them; as if Wafte is aflign’d in Oaks and Blackthorn,

there is a Mifprifion of the Law. Others took a Diffe-

rence betwixt General Writs, as Dower, Unde nibil babet,

Affife, Wafte, ¢c. and therefore if the Demandant in Dower,

makes her Demand to be endowed of Land and of (f) ¢r) cr.Car300

Common fzns Number ;- or if he brings an Affifc of Land el es

and of an Annuity ; or if he affigns Wafte in Timber Co. L.ir.73c.>,z:'.-a5

and Blackthorn, in fuch Cafes, forafimuch as the Writs are PevkeSech 581

general,
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general, it fhall ftand for fo much as may be maintained by
aw, for the Writ remains true, but in fuch Cafe the Count,
Plaine, or Affignment fhall abate for the reft; but it is other-
wife when the Writ comprehends Certainty, and it appears
that the Writ doth not lie for part, there the whole Wrig
fhall abate. Know Reader, That the Law doth not warrang'
thefe Differences in the whole, but the common and true
Rule and Difference is; where 2 Man brings an A&ion, be
the Wrirt general, or certain and particular ; and he demands
() 1 Sa0d.285e (4) two Things, and it appears of his own fhewing, that he
242"522.8154. cannot have an A&ion, or better Writ for one of them ; there
7. 40. the Writ fhall not abate for the whole, but thall ftand for
1 Roll. Rep. 11, . . . "
Hob. 178, 375, that which is good: But when a Man brings an A&ion for
}S(‘élfzyg:a- two Things, and it appears, that he cannot have this Writ
Plow. 424.b.  for one Thing, but may have another in another Form, there
' the Writ thall abare for all, and fhall not fland for that

which is good. And therefore, if Executors bring a fpecial

-

4) Raft. Ente n ) g
(64)0_. Writ upon the Statute of (b) 4 F.3.c.7. for breaking the
il s Teftator’s Clofe, and carrying away a certain Sum of Money
Poph. 18- in vita Teflatores 3 and altho’ it is certain, and appears of

fgf.ﬂ' 73 their own thewing, vet forafmuch as for the Breaking of the
Owr. 156. Clofe, they cannotr have an Aéion, the Defendant was ruled

?‘a)oolzri[zyéﬁcf to anfwer to the Money in (¢) 11 H.4.3.b. (d) 38 H. 6. (8.)

239, 24. 25. InDetinue of a Box fealed, with Charters and Mu-
BrBricfiid  niments concerning the Plaintiffs Inheritance, the Plaintff
e, declar’d of four Charters come to the Defendant’s Hands by
Brs Joinder i Trover, and entituled himfelf well to three, and it appeared

(a) 33 H.6-24D- by his Declaration that the fourth concern’d Land, whereof
B Devinue 210 the Plaintiff and his Wife were jointly feifed, as appeared

B Charersde by his own thewing, but becaufe that went to the A&ion as
Br, faes1e to the Hufband (for he alone, in fuch Cafe, cannot have other

d.166. ion: is C 1 ‘adi 1
Hard 100 g, Adion;) for this Caufe it was adjudged, That the Writ

() Firz. verinue {hould fland good for the Remnant, (¢) 9 H.6.54. 4. (f)
S b s 16 H.7. (5.) 15.4.1f a Man brings a Formedon of Land, and of
Br Brictis.  an Advowfon, altho’ the Writ is certain, and it appears of his
Br. Charer 4 own thewing, that a Formedon does not lie for the Advow=
gH.6. 462 fon, yet forafmuch asitgoes to the Action of the Wrir,as to
(4410 8 7152 that the Writ fhall fland good for the Land. 9 H.7. 4. b. and
1 Rol. Rep. 77+ 16 H.7. 5.2, 37 H.6. 25,0, Soif a Man makes Avowry of

g;‘}; ;‘(39"370 the taking of Diftrefs for divers Rents arrear, and it appe:rs
i) 3708 - ; .

phss upon his own fhewing, that Parcel is not yer due, yet the
2 Bullt. 28. )

5 (o nag.a.  Avowry is good for the Remnant, and fhall net abate in the
3 Rol. 44, whole. Vide 44 E. 3. 13. 4. 48 E. 3. 4.b. and 5. 4. 22 Elir,
;gfz:lswb- Dyer 369. 370. A Man brought a Writ of Ejeclione cyflaise
1 Cos6 . ferre ' harcdisy and the Varties pleaded "to Iffue, and

Erwj,xlﬁf it was found for the Plaintiff, and the Plaintiff had

2 E. Judgment of the Land only, for it lies not of the Heir.
FAVA G hd ) N
At - 160 mde



AN

PART XI. RicHARD GODFREY’s Cufe.

Vide 8 E.2. Brief. 847. 41 E. 3. Brie . 26 E. 3. 64.
o H.6. 10. 46. 11 HJré 5.422 H.%é. 14.‘f224;{. 5. A!t/zgint i
6E. 4.7. 8E.4.3. 18E. 4.27. 21 E. 4. 24. But if a Man
brings 2 Writ of Entry in the Nature of an Aflife of two
Acres, where of his own fhewing for one Acre he ought to
have a Writ of Entry in the Fer, or in the like Cafes; there
the whole Writ fhall abate, becaufe he may have a better
Writ as to one Acre ; and that doth not extend to the A&ion,
but to the Writ only, 16 H.7.5. acc’. Vide 20 H. 7. p. ul-
timo, And Judgment was given for the Plaintiff againit the

¥

Avowant,

Richard
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Ricuarp Lirorps Cafe

Mich. 12 Jac. 1.

See skinner §32, FN Trelpals by Thomas Stamp, Gentleman, Plaintiff, againft
S Roll Rep. o5 Fobn Clznton Defendant, which began Trin. 12 Jac. Regis.
];{}1(?2) lg%}.l" Rot. 343. and declared (zater 4lia) for breaking his Clofes,
tughs abr.  called Wittenbam's in Peafmere, in the County of Berks ; the
1026,1569.  Defendant pleaded, quod qudam Johan” Liford defuntt pater
Richardi Liford, was feifed of a Capital Mefluage, called

Peafmere Farm, and of divers Lands and Tenements there-

unto belonging, in Peafmere aforefaid, whereof the faid Clofes

called Wittenbam’s were Parcel, ¢c. in his Demefn as of Fee,

& ultimo Julil, anno 4 Reg. nunc, by his Deed indented demi-

fed to the faid Thomas Stamp, and one Mary Parker the Te-

Cr.Car. 437 - pements aforefaid, in which (Excepto uno cotagio vocar’ the
Forge, ac ommibus arboribus, quercabus, ulmis, & fraxinis ad-

tunc crefcen’, ultra crefcentiam 21 annorum (arboribus decas’

non exiften’ macremium tantummodo refervat’, ¢e.) habend® &

tenend’ tenementa pred’ cum pertin’ unde, gy, (except pra-ex-

cept’) prafat’ Thomz Stamp ¢ Mariz Parker pro durante

vite naturalt ipfus Thome ¢ Mariz ¢ eorwm dintins viven',

virtute cujus dimiffionzs zidem Thomz & Mariz pofica, & ante

pred tempus quo, e, in Tenementa prad’ cum pertin’ in quibus,

e, intraver & fuer’ ¢ adbuc exiffunt inde Seifiz in Dominico

Juo ut de libero tenemento pro Terming vitarum fuarum. And

the faid Fobn Liford bgmg fexfgd of the Reverfion, 8 Fan. anno

Reg® nunc Sexto, by his Deed indented for him and his Heirs,

covenanted with . Winchecomb and Vincent Smith, as well in
Confideration of a Marriage to be folemnifed #nter pred’ Rich’
filivm & hared’ apparent’ pred’ Johan’ Liford ¢ Johan® Shepreve
- as
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as in Confideration of paternal Love and AffeGtion to the faid
Richard, and his other Sons ; that he and his Heirs Extunc 12
pofierum flarent & effent feifist de Tenem. prad’ cum pertin’ fupe-
raus dimnffes, to the Ufe ot the faid Rich. and the Heirs Males
of his Body ; and aftewards to the Ufe of Thomas his Son,
and the Heirs Males of his Body; and wich the like Remain-
ders to Danzel and Nath. his Sons, leaving the Reverfion of the
Fee-fimple in himfelf : By Force whereof, and of the Statute
of Ufes, the faid Rich, was feifed of the Reverfion of the Tene-
ment in Tail, and the faid §.Clinton by his Command enter’d
into the faid Clofes call'd Wiztenbams, to thew to ong Henry
Lawrence and William Lawrence certain Oaks then crefcen’ i1z
Clauf. pred’, which at the Time of the Demife were above the
Age of 21 Years & que ad pred’ R. Liford de jure periinebant,
and there then fold to them fix Oaks, &'c. prowt et bene licuzz,
que eft eadem fratlio, ¢'c.and demanded Judgment £ Altz,&rc.
Upon which Plea the Plaintiff demurr’d in Law: And this
Cafe was divided into two general Queftions, the 1ft, What
Thing was excepted by the Exception of the T'rees ? 2d,What
Thing paft by the faid Conveyance of the Reverfion ?
And that the Trees thould not pafs to R.Liford, four Ob-
je&ions weremade: 1ft, That by the Exception, the Trees re-
main as Chattels in the Leflor: The 2d, admicting, that by
the Exception the Trees remain in him asanInheritance; then
by the Exception the Soilitfelfis excepted to the Leflor: The
3d, Thar a Freehold or Inheritance in Poffeffion cannot be by
the Rules of the Law, Parcel of the Reverfion expe&tant upon
the Freehold : The 4th, That by the faid Covenant, §. Liford
covemanted 1o fand feifed de Tenems’ prad’ cum pertin’ fuperins
dimiffis, and therefore R. Liford could not have more than
were demifed, and the Trees were not demifed. As to the
firlt they conceived, That by the Exception the Trees were
Chattels in the Leflor, divided in Law from the Freehold and
Inheritance of the Land ; for whena Man demifes Land for
Life, the Property of the Trees is in the Leflee, and the Lef-
for has but a Poffibility to have them again, /¢. If they remain
annex’d to his Inheritance when the Leffee for Life dies, and
therefore it is refolved by the whole Cougt ix)/ the Abbot of
Tires Cafe,in 21 H. 6. 40. b, That if 2 Man'makes a Leafe for p,. gone g res
Life of his Land, he cannot give theTrees to a Stranger, becaufe mainder X
he has buta Poffibility, and by Confequence when he excepts 3o g
them to himfelf, they remain in him as Chattels: And it is Cr, Car. 171;1-'
held in 12 E. 4.8. 4. That if 2 Man makes a Leafe for Years, f?gﬁ'{fé, 97
and the Leffee fells theTrees, the Leffor cannot take them. P7zde Moor 9
13 H.7.9.b.(12.) 21 E.4.52/. and if the Leffor fells the Trees, Br. Trefp. 430
the Leflee thall have them as itis held in 44 E.3.44.5. Which
Books and many others prove, That the Property of the ;, ¢; o, .
Trees is in the Leflee for Years, 4 forziori in the Lefg.ee
- or
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for Life; and therefore when the Leffor excepts them, he fhall
‘ have them as Chattels fevered from the Land. And they re~
(24562 1y'd much upon the Book in 2 ELDyer (4) 184:in Daunfeys
1 Rol. Rep. g6, 2 . . - . A
Palmer 3:8.  Cafe, where Queftion is made, when Trees are excepted in
Cafe of Leflee for Years, whether they fhould be Chattels in
. the Leflor; of which they would never have made 2 Doubt,
(‘;)4 %"’3}_";' in Cafe of Leflee for Life ; for the Law makes a great (b) Dif-
32T ference between an Exception in Cafe of a Leafe forYears, and
in the Cafe of a Leafe for Life ; and therefore ifa Man makes
a Leafe for Life of a-Manor, excepting one Acre, this Acre,
during the Leafe, is not Parcel of the Manor; for in fuch
Cafe, in a real A&ion brought of the Manor, Exception
ought to be made; otherwife it is in Cafe of a Leafe for
() Br.Com-  Years, as appears (¢) 38 H.6.38.4. Plo.Com. 103. b. in Ful-
e b merflon’s Cale (d). So if the King makes a Leale for Life of
a Manor, without fpeaking of the Advowfon, the Advowfon
remains in the King as in Grofs, quod omnes concefferunt, 3s
() Br.Pacents  gppears in (e) 38 H. 6. 34. b And there itis adjudg’d, That
+%o.1.b. by Grant of the Reverfion, hahendum the Reverfion with the
Plowd. 152.b.  Advowfon, the Advowfon fhall not pafs to the Patentee ; for
399. . be the Advowfon in fuch Cafe was fevered and become in grofs
as to the Fee, which it was faid has great Affinity with the Cafe
at Bar. 2. Admitting that the T'rges are referved as an In-
heritance in the Leflor ; then the Land itfelf, upon which
the Trees grow, is thereby excepted, as it is refolved in fves’s
Cafe, zn the fifth Part of my Reports, fol. 11.b. Vide 44 E.3. 22
(1) 1Rol-Rere 46 E.3.22.h. 27 Afl.49. (f) 3H. 6. 45.4. (g) 16E: 4. 2, 4
B an, (P) 14H 8. 1. 4.b. 33 H.8. Br. Refervation 39. 6 & 7 E.6.
,‘;‘i"f{cﬁ&;.éfg‘ (1) Dy. 79. . and then it cannot pafs by the Conveyance of the
(4) Fr. General Reverfion, for it was not any Part of the Demife, and there-
e 43 " fore if a Man makes a Leafe for Lite of a Manor, excepting
5 Co.ur.a- _ one Acre, and afterwards grants the Reverfion of the Manor
?2 Br. Trepals 16 apother in Fee, the Acre in Poffeffion fhall not pafs, but is
Br?l’ropcr.ty 17. fevered from the Manor forever: As if A is difleifed of an
T feon I Acre, Parcel of his Manor, altho’ the Acre in right is Parcel
3Bulft.290.  of the Manor, yet if A. enfeoffs another of his Manor; thé
g’)Dgt‘;‘i'gf"  right of that Acre fhall not pafs, but is fevered from the Mas
() 5 Co.11.b. nor for ever, as it is held in (4) 38 H.6.38.4: So if 2 Man
S Pc'lo'&:pzr'irc, is diffeifed of a Common Appendant, notwithftanding the
e ad Difleitin, it in Right is appendant to the Manor; and yet if
Plowd-103-D dyring the Time of the Diffeifin, a Feoffinent in Fee is made
of the Manor, the Common is fevered and extin& for ever,
i as itis held in4 F. 3. 46. 4. and FN.B.180. f. So in the Cale
Pilmer 497 at Bar, by the Exception of the Trees, the Soil itfelf is ex=
cepted,wherefore it cannot pafs by the Grant of the Reverfion.
g. It was objetted, That a Reverfion expe&ant upon a
rechold, may be Parcel or Appendant to a Freehold and
Inheritance in Poffeflion ; but a Freehold or Inheritanca in
Poffeflion, cannot be Parcel or Appendant to a Reverfion

expettant wpon a Freehold, as it is held in 38 H. 6. 38. 4.

4. The

(d) Co.Lit.307.2
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4. The Conveyance of the Reverfion doth not touch the
Trees, and the Soil under them; for the {aid Conveyance
recites the faid Demife of the Land; with the Exception
of the Trees, and conveys Tenemenia prad’ cum pertin’ fu-
perius dimnff. and the Exception is not any Parcel of the Perk. $ea. 6430
Demife, as it is agreed in 3 H. 6.45. 4. and therefore the Br. Refervac. 3.
faid Conveyance doth not extend to the Trees excepted, and
by Confequence they caunot pafs with the Reverfion; and
for thefe Reafons the Plaintiff ought to recover.
On the other Side it was argued by the Defendant’s
Council, and unanimoufly agreed by the whole Court, that
the Plaintiff thould be barred.
And as to the firft, it was anfwered and refolved, that
the Trees, notwithftanding the Excepticn, remain Parcel,
and grow out of the Inheritance of the Land, and are
not Chattels, nor thould go to his Executors, but thould
defcend to his Heir, if no Cenveyance had been made of
the Reverfion, and that for divers Reafons. 1. The Law
doth not favour Fracions and Severances of Trees from
the Freehold and Inheritance of the Land, becaufe the Tre:s
would be thereby often wafted and defiroyed: And there-
fore if a Man by Deed indented, bargains and fells, gives Videante24.
and grants his Manor of D. and all his Trees growing there- © 3% 243
on to another, and the Deed is not enrolled "according to
the Statute, forafmuch as the Manor will not pafs, the Trees
thall not pafs to the Bargainee, and fo to be fevered from the
Manor, altho’ they are granted by exprefs Words, and the
Grant of every one fhall be taken moft firong againft him-
felf, as it was refolved in ¢ Eliz. Reg. and fo was it held in
15 Elzz. in Andrew's Cafe in the Common Pleas, which I my
felf heard. In 23 Eliz. Dyer 374. 2 Man dems:feth, granteth, and Dyer 374.pl. 18.
20 Earm lestesh a Farm, &c. together with all Manner of Tim- 1 3onRee- 100
ber, Wood, Underwood and Hedge Rows, thercunto appertaining Mo. 831,881,
(except all grear Qaks growing in one certain Clofe about the lg&g};ﬁ,’{br,
Farm-houfe) to have and to hold the Farm for the Term of 21 1741
Years rendring Rent ; and the Doubt was, Whether the Leffee Hob. 234
might fell and fell the Timber-Trees not excepted, without
being impeach’d for the Wafte, and the Lord Dyer conceived
that he might by this Word Grant, and by the Meaning of the Hard-af. .
Exception of great Oaks, &c. Alfo the Habendum which con- * Rol. Rep. xco.
veys the Limitation for Years, doth not mention Timber, &,
But Perzam, Windham and Mead, gave Judgment againft the
Defendant; That he could not fell the Timber, for it was not
fever’d from the Inheritance, nor paffed by the Grant. The fe-
cond Reafon was, That when a Man demifes his Land for
Life or Years, the Leflee has but a particular Intereft in the
Trees, but the general Intereft of the Trees remains in
the Leflor ; For the Leffee {hall have the Maft and Fruit
of the Trees, and Shadow for his Cattle, ¢&c. but the
Intereft of the Body of the Trees is in the Leffor as Parcel of Pofiea fol. 81.0-

1 his



Dyer 16 pl. 36.
5 Roh Rep. 180

Dyer go. pls 8.
30 Hu70 20 b 3430

Poftea 81. b,
Cr. Jac. 459.
Cr. El. 17

Dyer 91,2,

4 Co. 62.b.
Cr. Car, 274»
30 He7e 2. bs
3.4

Moor 9.

2 Inft. 642.

1 Ro. Rep. 100,
Plow. g70. be
Cr.EL 1.
Moor go7.

1 Rol. 640,
Cr. kL 478.
Plow. 470. b,
Moor 762.

Poltea 1.3,
1 Rol, 100, 640-
Cr. kb 55.

RicHARD LIFORD’s Cafe. PART XL

his Inheritance ; and this appears in 2g H. 8. Dyer 36. where
it is held in exprefs Words, That it cannot be denied that the
Property of great Trees, feil. The Timber, is referved by the
Law to the Leffor, but he cannot grant it without the Ter-
mor’s Licence, for the Termor has an Intereft in it, fczl. To
have the Maft and Fruit growing upon it, and the Loppings
thereof tor Fewel, but the very Property of the Tree is in
the Leflor as annexed to his Inheritance, and all this Word
for Word appears in the faid Book: And in 1 Mur. Dy. 9o,
it is alfo held, That the Leffee fhall have the Fruit of the
Trees, and the Branches for Fewel and Inclofure of Fences.
And in 10H.7. 3. 4. the Leflee has no Intereft in the Trees,
but to lop them, or for Shadow for his Cattle; fo that there
it is faid, That the Leflee has Intereft in the Tree, and the
Leffor alfo. Vide Herlakenden’s Cafe, in the fourth Part of my
Reports 62. And upon Confideration of thefe and many
other Books, it was refolved, That when no Exception is in
the Leafe of the Trees, the Leflee has fuch particular Inte-
reft in the Tree as is aforefaid, and the Inheritance of the
Tree is in the Leffor: And by this Difference all our Books
are well reconciled; which Difference alfo appears in the
Books themfelves, for in Waft againft Leflee for Life or
Years in Cafe of felling of T'rees, it is faid in the Writ to
be A1 exharedationem of the Leflor, and the Leffor after he
has made a Leafe for Life, may by Deed grant the Trees or
reafonable Eftovers out of them to another and his Heirs,
and it fhall take Effe&t afrer the Death of the Leflee, and
fuch Grant by the Leffor is good in Refpe@ of the Inheri.
tance which he has in fuch Cafe in the Trees, and the Leflor
may by Word command (licence) the Leflee to fell the Trees,
as it is held in 18 E. 3.54. & 2 H. 7. 14. b. But what is faid
in the faid Book of 21 H. 6. 46.b. is true, That fuch Gift
to a Stranger is void, during the Eftate for Life, for the
particular Prejudice that may accrue to him who has the
Eftate for Life: And in s0E. 3.10.a. b in Frankley's Cafe
it is faid, That at the Comm>n Law it was never feen that
any Tithes thould be paid of great Trees, becaufe, they
are Parcel of the Inheritance, and it is provided by the Sta-
tate of 45 E.3. 3. that in fuch Cafe a Prohibition lies, as
before has been ufed, which proves that the Common Law
was fo, before the making of the Star. So it was held, Pafche
42 El.Reg.inter Sampfon & Worthington in C.B. Thatif Tim-
ber Trees have been ufually topped and lopped, no Tithes
fhall be paid of them; for as the Law privileges the Body
of the Tree, being Parcel of the Inheritance, fo it privi-
leges the Branches alfo: And therewith agrees Doél. & Stud.
175. So if a Man fells his Timber Trees, Tithes thall
not be paid, for the Germins which are growing ex rs-
dicibus feu flipitibus, in Refpet that the Root is Parcel of the

N " Inheritance
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Inheritance, as it was Held, Pafche 29 Elzz. in this Court,

So if a Timber Tree becownes arida, frca, ¢ non portans

Jolia nec Fruttus in eflate; mec exiffens Macercminm, and the

Ouwner fells it, no Tithes thall be paid therecf, tor the In-

heritance which was once in him; which Privilegé extends

to it when it becomes Dotard, as it was adjudged in C. B.

H:ll, = Jac. Rot. 229, tnicr (a) Brook and Rogers,  So for the (a) Hugh’s Abri
(b) Bark of Oaken Timber, no Tithes thall be paid, for the g, Jo% %
Reafon aforefaid, and therewith agrees Dotk and Siud. 175, 2 Inft. 6430
But for (c) Acorns Tithes fhall be paid, becaufe they grow ::f“é,ﬁ;‘; 1dod
yearly, as appears in the Regiff fol 49. And a Man may Cro. ac. 100;
have an Inheritance in Fee-fimple in Lands, as long as fuch Poftes, 1. 2.

a Tree fhall grow (d) 27 H. 8. 29. b. becaufe a2 Man may (&) 1 Rol. Rep-
have an Inheritance in the Tree icfelf. Vide 46 E. 3. 1. 0. ic}%ﬁlaimuﬁ?
in Trefpafs, 32 H. 6. 2. 20 H.6.22. b, § Hogo 2. Ic is o <178 b
enalted by the Stat. of (¢) W. 2. cap. 22, Cum duo vel tres TRAR o
tencant bofeum, ¢ie. That if one (f) Tenant in Cotimon in 2j5% vus.
Fee-fimple commits Wafte in the I'rees, the other fhall have ) Kol Reps i
an Adion of Wafte, and the Writ thall fay 2d exheredatio- }e‘)) :Clciﬁi??%'
nem, as in 29 Ed. 3. joi. 19. if one Coparcener before Parti- 205, b. 247 b.
tion, makes a Feoffment to another, and one of theni com- }°gr o 3 b
mits Wafte in the Trees, an A&ion of Wafle lies, and that : Inft: 403,
was provided for the Prefervation of Trees, and F. N, B.g49. |

(g) If a Parfon of a Chuarch and one A. are Teénants in (¢J 1 Rol. Rep.
Common of a Wood, and A. endeavours to commit Wafle, 3o § 5 b
the Parfon, for the Prefervation of the Tinber Trees, fhall

have (h) a Prohibition againft him, that he thall not com- () Hob. 56
mit Wafte ; and the Reafon thereof, as the C. 7. faid, was, 2 Bulitr. 275.
That if the Parfon of a Church will wafte the Inheritance ; roy. 'Rg;:’.sém
of his Church to his private Ufe in felling Trees, the Pa- Godb- 255
tron may have a Prohibitton againft him; for the Parfon

is feifed as in the Right of his Churcly, and his Glebe is the

.Dower of his Church, for of it he was endowed; and fo

fpeaks many ancient Records; and fo forafmuch as a Prohi-

bition lies againit him, Reafori requires that he fliould have

the like Remedy againft him who holds in Common with

him, and thereupon a hotable Refolution in the Parliamerit

held at Carlifle (1) 35 Ed. 1. was cited to this Effe@t; for ¢y rytey pia-
there, upon Complaint made (in thefe Words) Will our Lord ¢it Parliam. 135.
the King underfland, That Sir Anthony, Bp. of Durbam, waftes fo%?{ it 58;:’
and deftroys all the Wood appertaining to his €hitrch in the 2 Rol $13-
Bithoprick of Durbam, by giving, and felling, and ill keep- 3, Co. 72r Bs
ing, and by ere@ing Forges of Iron and Lead, and burning

of Coals, ¢7c. wherefore if our Lord the King, who is Patron

of the Church, puts not Remedy thereto, the Church ifore-

faid will be difinherited arid impoverithed, in Prejudice of

our Lord the King in his Crown, and of the Chapter of

Durbaw : lta rg{/;anﬁfm efl 5 Inhibeatur per breve de Cian= pofies fol- v B,
cellar’ Epifeapo ¢ Minifty’ fiis ne faciant vaflum de content’

4 priit’y b¥ which i zppea'rsiiThat the Parliament referrd

h14
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it to the ordinary Remedy of the Common Law by Writ of
Prohibition in fuch Cafe: And Mich. 23 Ed. 1. zater adjudi-
cata coram Rege, Hunt. fol. 83, in Thefaur’ Scaccariz fic adju-
dicatur, quod Ecclefia eft infra atatem & in cuflodia dominz
Regis, qui tenetur jura €©° bareditates ejufdem manutcncre &
See1Sak. 15, defendere s Et Rot’ Patent” Anno 14 H. 3. M. 8. Archiepifcopus
e unor o Dublin fecit finem de 300 marcis pro deafforcflatione forcfle Ar-
for Dilapida-  chiepifcopatus fus. Vide 2 Hen. 4. 3.5, 1f a Bifhop or Arch-
Pot 8. b,  deacon abates, or fells all the Wood that he has, as Bifhop,
(2) Godbolt 355. he thall be depofed as a (#) Dilapidator of his Houfe, 29 . 3.
Dolea ?g‘;p_ g6, Y6. a. acc’ Vide 27 Af. pl. 10. 20 H. 6. 46. 4. 10 E. 4. 19.
167. be And the Treatife entituled, Ne rcltores profiernant arbores in
Dr: Devolidon & L pmiterio, which is but a Declaration of the Common Law,
;lldgo-zzé- b in thefe Words, Prohibemus ne Eccleffarum rectores arboves in
s comiterio crefeent prefumant profierneve indifcretey nifi cum
Cancellus Eeclefie neceffaria indiget refectione, @c. And itis
) Co.Lir. 2.b. vegularly true, (b) Mclzorem conditionem Ecclefie facere poteft
Hawk, Max. 4. Frelatus, deteriorem nequaquam.
Wing. Max-4- As to the 2d Objection, a Difference was taken betwixt a
© ]I;ionegw- (¢) Wood which may be demanded in a Pracipe by the
s ¥7 Name of fo many Acres of Wood, and Trees growing out
LRolRep- 9799 of any Wood which can’t be demanded in a Pracipe by any
Dycr 19, % Name but by the Name ot Land or Pafture, cc. where
they grow : For if fuch a Wood, whereof a Precige lies, is
Parcel of my Manor of G. and 1 leafe my Manor, excepting
Woods, thereby the Soil itfelf is excepted, and in a Precipe
brought of the Manor, ain Exception ought to be made of
(:;ci)ljazgi-}-zz-b- fomany Acres of Wood ; but in fuch Cafe (d) if T except
e % % a1l my Trees which grow out of any Wood, but upon Land
Eﬁ»oh?:g;igé& or Pafture, there, by the Exception of the Trees, the Soil
s Co 11a - 1tfelf is not excepted, but fufhcient Nutriment out of the
Land is referved to fuftain the Vegetative Life of the Trees,
for without that, the Trees which are excepted, can’t fub-
() 1:Co. 53, Tift; but if the Leffor fells them, or by the Leflee's Licence
Co. Lit. 76, . grubs them up, in fuch Cafe the Leffee fhall have the Soil;
';8'15'}.“"3;?1" # for-(e) ceffante caufa ceffar cffeitus. And this Difference
Dav. 3. ~may be colleGted out of fve’s Cafe, in the sth Part of my Re-
HovioMixps. 20715, fol. 11, Vide 14 Hen. 8. 1. 4. b. I 1 (f) by Deed,
Wing. Max. 2. grant all my Trees within my Manor of G. to one and his
g{){,ﬁﬂ,ﬁ;(‘g; Heirs, the Grantee fhall have an Inheritance in them, with-
Boleafess — cut any Livery and Seifin. Vide Sir (g ) Francis Barrington’s
Br. Excepr. 2. Cafe, in the 8th Part of my Reports, ffOL 137. () And in a
Br- Propersy 17, Preczpe brought againt Leffee for Life, where the Trees are
o6, 1oon P excepted, you need not in fuch Cafe, except the Trees, becaufe
Cr. B 521, 532 no Pracipe lies of them, but they fhall be recovered by him
(4 i Rol Rep. who has Right Paramount by the Recovery of the Land:
&S P dona. Vide for the faid Rule of Exception, (z) 4 Ed. 3. 48. 17 E..g.
§ o b 62. 10. Hen. 7. 17. F.N. B. 201, @ And by this Di
$o t Mol Rep- ference, apparent in our Books, they all are well reconciled.

¥ No Be o1 g 3 And
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And in the faid Exception five Things were obferved :
1. That notwithftanding the Exception, they remain as Par-
cel of the Inheritance: 2. That the Soil itfelf is not except- Cro. Jac. 454
ed ; but fufficient Nutriment for the Growth of the Trees > Fob 435
3. That the Leffee thall have the Pafture under the Tree, as
in 4 El, 6. Tit. Wafte, Br. 136. Nothing fhall be recovered
in Wafte, but the Circuit ot the Root, and not the Lati-
tude of the Branches: 4. That the Leflec thall have all the cro. Jac. 4505
Benefits of the Trees: And sthly, The Young of all Birds Aata 4% b
that breed in the Trees, and the Fruits. And it was refolved,
That altho’ fiftione juris quoad the Leflee, the Tree is divided
from the Freehold, yet in f#flo and Trath, asto all others,
it is Parcel of the Leflor's Inheritance: For it was faid,
T'hat Timber Trees can’t be fell'd with a Goofe-quill, as if
Tenant in Tail fells the Trees to another, now they are
a Chattel in the Vendee, and his Executors thall have them,
and in fuch Cafe fiilione juris they are fevered from the
land ; but if Tenant in Tail dies before adual Severance,
as to the Iffue in Tail, they are Parcel of his Inheritance,
and {hall go with it, and the Vendee can’t take them, and :Rol Rep. 1or.
yet guoad the Tenant in Tail himfelf, they were fevered Bf- Contradt 2
tor a Time, 18 Ed. 4. 6. 2. 11 H. 4. 32. Plow. Com. 259. 2. 18E. 4 =1.b.
@ 438. 27Hen. 8. 5.0. So in the Cafe at Bar gusad, the 5rk; sedt- 58
Leflee fitlione juris they are divided for a Time ; but groad Br. Trefpafs 2.
the Leffor, and all others, they remain Parcel of the Inhe- 5r Jailx:
ritance. It was alfo refolved, That there is a Difference
betwixt the Cafes which have been put, and the Cafe at
Bar: For it is true, if 2 Man makes a Leafe for Life of 2 5 co. 11. b.
Manor, to which an Advowfon is appendant, and excepes Hure. 83, 8.
one Acre with the Advowfon, in fuch Cafe, if he grauts
over the Reverfion, the Acre with the Advow{on thall not ce.Lir. 3245325
pafs to the Grantee, but they are fevered and difunited
from the Manor for ever, as an Arm, or other Member,
divided from the Body: But the Trees, notwithftanding
the Exception, are growing out of the Land, and have their
Nutriment from it, and are not iz rez veritate divided from
it. And therefore if a Man makes a Feoffment in Fee of a guen 4.
Manor, excepting the Trees, and afterwards the Feoffee buys Cro- Eliz. 522.7
the Trees, they are again made Parcel of the Inheritance,
altho’ they were abfolutely divided fora Time; and that
appears in Herlakenden's Cafe, in the qth Part of my Reports,
fol- 63.b. But in the fame Cafe, if an Acre or an Houfe had
been excepted, and the Feoffee afterwards purchafes the
Acre or the Houfe, none of them fhall be Parccl of it a-
gain: And fo the Difference appears inter partem integralem,
fimilarem, & diffimilar', & inter partem diffimilarem folo an-
nexam ffve adberen’ (as 1t is faid in 9 E. 3. 2.4, be Rob. de Vain- 1 Rol. Rep, 1c3;
lore’s Cafe) ut domus, ¢ pariem diffimilar excrcfeent'y ut arbor, BOTER 530

As to the 3d Objedtion, it is true, That an integral Part, or
Thing appendant in Pofleffion, can’t be Parcel, ¢, of a Re-

‘ H 2 verfion
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verfion expedtant on an Eftate for Life, as has been faid ; but
the Trees (as has been often faid) are growing out of the -
Tiheritance, and attendant upon it, as by a rant of the
Reverfion, the Charrers and Eviden:es fhall pafs as Things
attendant upon the Inheritance, and in Truth they are the
(2) Sinews of the Inheritance. So if I have a Manor in
which there is a Park and Fith-Ponds, and I leafe the Manor,
except the Game of Deer, and the Fifh, and afterwards I
grant over the Reveifion, the Grantee thall have the Deer
and the Fifh, as Things artendant upon the Inheritance, {o
not only thofe which have vegetative Life, but alfo thofe
which have fenfitive Life, fhall go with the Inheritance. And
it is refolved in (b)) 14 H. 8. 25. b. in Wiflowe’s Cafe of Grays-
Inn, That if a Man has an Horfe-mill, and the Miller takes
the Milftone out of the Milly to the Intent to pick it to grind
the better, altho’ it is actually fevered from the Mill; yer it
remains Parcel of the Mill, as if it had been always lying
uron the other Stone, and by Confequence by the Leafe or
Convevance of the Mill it {hall pafs with it: So of Doors,
Windows, Rings, \7«. the fame Law of Keys, altho’ they
are diftin& Things, yet they fhall pafs with the Houfle; 2 for-
1107i in the Cafe at the Bar, the Trees which are growing out
of the Inheritance, thall pafs with it. And in the Cafe at
the Bar, it would bea grear Inconvenience if the Trees thould
not pafs with the Inheritance, for in all the Leafes for Life
or Years, made by the King, eitherof Land within the Sur-
vey of the Eachegurr, or of the Dutchy, the Trees are ex-
cepted, and if they thould be repured as Chattels, or if they
fhould not pafs wirh the Reverfion as Parcel of the Inhe-
ritance, great Inconvenience would enfue, altho’ the Trees
are particularly granted. Fide Swiin’s Cafe, in the 8ih Part
of my Reports, fol. 63. giod nota beue.

- As to the 4th and laft Obje&tion, it was refolved, 1. That
if the Reverfion had been conveyed over by the Name of Te-
nements, or of his Reverfion generally, without Queftion
the Trees would pa‘s; and altho’ he covenanted to ftand
feifed de Tenemen’ pral cum pertin’ fuperivs dimz/f's, €c. yet
thereby the Inheritance of the whole Land paffed, and by
Confequence the Trees being Parcel of the Inheritance, fhall
pafs with it, and the Trees fhall not pafs as Things de-
mifed, but as Things annexed to the Inheritance, notwith=
ftanding that they are not demifed. And in the Argu-
ment of this Point thefe Cafes were cited, Pafcle 41 Elzz.
in this Court, znter (c) the Lady Ruffel, Plaintiff, and Gul-
well, Defendant, in an Adion of Debt on a Bond, where
the Cafe was, That the Plaintiff by Deed indented, leafed
to the Defendant a Farm called D. except one Clofe by
Name, and the Leffee by the fame Indenture covenant-
ed with the Leffor to do divers Things concerning the
Premiffes, and was hound in the faid Bond to perform all
the Covenants and Agreements in the faid Indenture (i

an
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and if thefe Words, the Premiffes, thould extend to the Clofe

excepted, was the Queftion, () (and Momntagre in Dive () Plowd. 67. 2,
and Munninzhan's Cafe, held that the Premiffes thould extend

to the Thing excepted.) But it was (/) refolved, Thatin ) cr 5l 637
the principal Cafe prom:ffa thould not extend to the Thing

excepted, but are as much in Effe& as pradimffa. And (¢} ¢ 11ob. 22e,
Pafch, 10 Eliz. one by Deed indented demifed certain Land

between Pond-Meadow of the one Parc, and Todes-2urd of

the other Part, and the Leflee covenanted to repair the

Hedges about the Premifles, and (d) it was adjudged, that cd) Hob. 226,
it thould not eXtend to the Abuttals, but prem:ffa thould be

taken in Law as gredimiffa; fo in the Cafe at Bar, Tene-

menta prad’y @ Tenementa pradilt fuperius dimiffa, and pre-

miffa, and (¢) predimiffa, or preconceffe, are all onein Judg- (e) Cr.Car. 2220
ment of Law. But Pufche 36 Eliz. in this Ceurt, inter the (f) (f) Cr. Elsti,
Earl of Pembroke and Simons (Servant of Sir Heary Barkley) 7% ‘}‘{’é’:’ 7o
the Cafe was, Thar the Father of the Plaintiff had granted to 1 Rol. 422~
Sir H. Barkley the keeping of Siaffordalc-Walt, and of Brew-

comb-Walk, in the Forelt of Fromefelwood; for the Term of his

Life: The PL by his Decd did confirm the Eftate of the faid

Sir H. in Brewcombe-Walk, and granted Staffordale-Walk to

him and the Heirs-Males of his Body, with a Provifo, That

if he felld any Trees in the Premifles, that then his Eftate

fhould ceafe: And afterwards Sir H, fell'd Trees ip Brew-

combe-Walk 3 and it was refolved that thefe Words, ##e Pr-

miffes, fhould extend to it, for the Deed had Cperation in i

by Way of Confirmation, and therefore there premiffs fhould

be taken as well for (g) praconfirmata as F{gmcmceﬂg, but (¢) Cr.Car.212,
fhould not extend to any other Part of the Forefly ‘altho it ;{,Re% 115
was not named before, of which the Deed has no Operation,

And the C. §. faid, That as to cutting down of Trees, Grafs,

Corn, and other Things annexed to the Soil, there are great

Variances of Opinions in our Books, not only againft whom

the A&ion of Trefpafs V1 & Armis thall be brought for Re-

covery of Damages, but alfo concerning the Property of them.

And therefore (h) if one diffeifes me, and during the Dif- (5) Hob. o8:
feifin he cuts down the Trees, or Grafs, or the Corn grow. Xle 1.5
ing upon the Land, and afterwards I re-enter, I fhall have 1 Rol. Rep. 1co,
an Agtion of Trefpals againft him Vi & Armis, for the %, .
Trees, Grafs, Corn, . for after my Regrefs, the Law, as owea i1, 112
to the Diffeifor and his Servants, fuppofes the Freehold al-

ways continued in me; buat if my (i) Diffeifor makes a () zRol. 554
Feoftment in Fee, Gift in Tail, Leafe for Life or Years, ¢, §Z’;"2m§,’f I
and afterwards I re-enter, I fhall not have Trefpals 77 & Moor 431. cont,
Armis againft thofe who came in by Title; for this Fiction CAnderh 2,,
of the Law, that the Freehold continued always in me, G5db-3t2.
fhall not have Relation to make him, who comes in by co.Li. 150,35
Title, a wrong Doet Vi & Armis, for in fitlione juris femper Do 15
equitas exiftit : But in fuch Cafe I thall recover all the mean ~°
Profits againft my Difleifor, in the fame Manner as the

Diffeifec in fuch Cafes fhould recover in an Aflife at the Com-

H 3 mon
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mon Law before the Statute of Gloucefler, cap. 1. Damages:
only againft the Diffeifor. Alfo it isto be prefumed, That
the Feoflec has given Confideration or Recompence to the
Diflcifor, and that the Leffee has paid Rent to him, or
other Confideration, and therefore in Reafon the Difleifor
() sRol.sss. is to be charged with the Whole. (a) The fame Law, if
Conug. Qen . my Diffeifor is diffei‘ed, and afrerwards 1 resenter; 1 fhall
contea, 1ok, o¢. not have an Adion of Tiefpafs againft the 2d Differfor, be-
caule the {aid FiQion of Law, as to A&ion, extends only to
my Diffcifor ; and it I fhould panith the 2d Diffeifor, he
would be twice chirged ; and therefore I thall recover all
the mean Profits againft my Diffeifor, bis Servants, and others
who have committed the Tre'pals by his Command, and in
h's Right; and fo has the Law been often taken upon Con.
i fideration of all the Books in 9 F. 3, 2. a. b, Petci de Vans
lore’s Cafe, 10 HL 6. 14. 191 6. 27. 226,21, 32 H.6.32.
53 H.6.46. 54 Hen. 6. 30, 37 Hen.'6. 35, 38 Hen, 6, 28.
2F.4.18. 9FE.4.39. 11E 4.4 20E 418, 21 E. 4,55
& 74 22E. g4.21. 6 H. 7.9, 10H, 7.27. 12H.7.25.
13 K, 7.15. b, And all this is true guoad aélioncm, [cd quoad
1 proprietarcm the Regrefs of the Diflcifec revefls the Property
in him, as well for the Corn, as for the Grafs and Trecs, @,
and as well againft the Feoftee, Leflec, ¢>c. and the fecond
Diffeifor, as againft the Diffeiflor himfelf; for the A& of
my Difleifor may alter niy A&ion, but his A& can't take
away my A&ion, Property or Right. And in this alfo there
is great Variety of Opinions in our Books; for fome, as
to the Difleifor himfelf, have taken a Difference between
Things which come by the A& and Operartion of the Dif.
feifor himfelf (as if he fows the Land, and afterwards reaps
and carries the Corn away, the Difleifee, after his Re-entry,
can’t take it, for it he had not fowed the Land, no Corn
had been there, and it is for the Advancement of Tiilage
that the Land fhould not lie freth) and Things which come
by the A& of God, as Grafs, Trees, G,
Bur upon Confideration of all the Books, it has been re-
Noy T Lo folved and adjudged, That it is all one, and there is no
Lo o B Diverfity berwixt them ; for the Rule and Reafon of the Law,
"f)'f'o.,}:ﬁb';;g.i' 2 as has been faid, is, That after the Regrefs of the Difeifee,
3 Rob. =20, 72, the Law adjudges as 1o the Diffeifor himfelf| " that the Free-
s Cr L6y hold has continued in the Diffeifee, which Rule and Rea-
i 1an141, fon doth extend as well to Corn, as to Trees or Grafs, ¢,
56 13Hs25.3. The fame Law, if the Feoftee, or Leflee, or the 2d Diffeifoc
1 Kol Kep. 100, ? L
soi. fows the Land, or cuts down Trees or Grafs, and fevers,
e f_‘“‘f{?mfg“ and carries away, or fells them to another, yet after the
k. 5502 Regrefs of the Diffeifce, he may take as well the (b) Comn
i"}flk:f‘f(j_“t‘j’ as-the Trees and Grafs, to what Place foever they are
vr. chovels 8, carried ; for the Regrefs of the Diffeifee has Relation as
?i‘criﬁ:"\;if‘g'_ to the Property, to continue the Freehold againft them,
+1a:hs Ao, 794 all in the Diffeifee ab zmitio, and the carrying them out of
s . 65 the Land cannot alter the Property, and if the Diffeifee

iy Lede 3l dcde
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takes them, they thall be («) recouped in Damages againft (s) s Co.30.b.
the Difleifor, and fo has it been often refolved and put in
Experience upon Confideration of the Books in 27 H. 6. () xRol Rep.
La. 37H.6,7.b. 12, E.g.5.a. 14E.4.6.b. 15 E. 4. Lyersi. plo 21,
3tea.b. 2H,7.1.b. 3 H 7.1 O 6. sH. 7.16. 12 H, 7. Pyecrz.plss.
25.4. 28 H.8. Dycr 31 b 1 Eliz. Dyer 173. a.
Laftly, 1t was reflolved by the whole Court in the prin-
cipal Cafe, That (¢) when the Leffor excepted the Lrees, () 1 Rol. o.
and afterwards had an Intention to fell them, the Law Plowd s b
gave him, and them who would buy, Power, as incident to 2 Roll. o~ s
the Exception, to enter and thew the Trees to thofe wha £ 12 &
would have them; for without Sight none would buy, and =" ™
withour Entry they could not fee them. As in g H. 6. 29, b,
(2) A Man feifed of an Houfe in a Borough, Cc. devife- (d) BrTeefprs,
able, devifed it to a Woman in Tail; and if the Woman ﬂ;’r‘]‘;‘ifsﬂ_ﬁc
died without Iflue, that his Executor might fell and difpofe
of it for his Soul; in that Cafe the Executor might, by
the Law, enter into the Houfe, to fee if it was well repaired
or not, to the Intent to know at what Value the Rever-
fion is to be fold, Quod fuir conceffum per totam Curiam,
43 Afl. pl. 7. The Law gives Power to him, who ought to
repair a Bridge to enter into the Land, and tp him who
has a Conduit in the Land of another, to. eater into the
Land to mend it, when Occafion requires, as ir is refolved
in (¢) 9 Ed. 4. 35. a. _So it isagreed in2 R 284 (f;) 237. %er) Izi;}g:jx::g
£ I grant you my Trees in my Wood, you, may, come B ncidene s,
with Carts over my Land to carry the Wood, Temp. Ed. 1. Fiez. Aftion fur
Grants 41. Lex eff (g) cuicunque aliquis quid concedity "conce- ?f 3 Bk, Sea.
dere videtur G 1d fine quo res tpfu effe non potuzt, and this we: Hob. 234,
isa Maxim inLaw. Pide §E.3. Tranf13. 20E. 3. A-. o050
vowry 124. 8 E. 4.5. 12E.4.10. 18 E.q.14.0. 20 H. 6, (85 Co. 22
. 21 H.7.14.b. 14 H.8. 2 Plow. Com, 1n Manxel's Cafe, o e
fol. 13. b, Vide 1n my Reports, lib. 4. fol 62, & lib. 5. Part 2, L CE: 13 1300
fol. 11. And as to the Plea in Bar, ‘it was held, That it was 13, 2
without Form, and withour Knowledge of good Pleading, 2Inft soé.
and that for four Reafons : 1. The Defendant pleads a Leafe Cawiyz&.
for Life of the Tenements in which, to the Plaintiff; and HayksMax. 258
one Mary Parker, by Force whereof they entred, and were, "
and yet are feifed, ¢c. which is an Averment of the Life
of Mary Parker, which upon the Matter is, that the Plain.
tiff has nothing in the Tenements in which, ¢re but joint-
ly with M. Parter who is alive, not named in the Writ, but gaham Avow-
concludes and demands Judgment Sz 4ftio, which is not well A
pleaded, for every Plea ought to have an apt Conclufion, 1y ];r(j:fl;f;?;’
and therewith agree 40 Ed. 3. 9. b 43 Ed. 3.27. 36 H. 6. Dod- v 15t
18. 4. Vide 22 Aff. pl.§3. 14 H. 4. 7. 4 H.6.27. 18 H. 6. 3%
32 9H.7. 2. So if a Man pleads an Eftopple, he ought Br.Waiver de

. PP, hofe 31.
%o rely upon it, and not demand Judgment Sz 4. chotest
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2. The Plea contains double Matter, one to the Writ by
Jointenancy, the other in Bar, by the Exception and thé
Covenant: 3. In pleading of a Leafe for Life which paffes
by Livery and Seifin, it is meer Surplufage to plead an En-
try of the Leflees, 4. He don't aver, That the Trees which
were fold, were not Dotards, which are excluded out of.
the Exception, but he avers that they, de jure pertinebant
to Richard Liford, which is por formal, for he ought in
good Pleading vo have averr’d, That they were not Dotards,
Eut upon the whole Matter, fufiicient Matter appears to thé
Court to give Judgment againft the Plaintiff; wherefore
by the Rule of the Court, the Plaintiff’ took nothiag by
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The Cafe of the Taylors, &c,
af Ipfwich,

Mich. 12 Jacobi 1.

Rin. 11 Fac. Regis in the King’s Bench, Magifiri Gardians, Skin: 133, 101,
& Communitas Scifforum & operatorurs_pannorum ville 3 380w 384.-

Gipwic’ in Comd Suff. brought an” Adtion of Debt for 13/ Lucas 131,
13 5. 4 d. again William Sheninge, and declared, That whereas 350125 122
the King by his Letters Patents had incorporated the Plain- 1 Rol. 364, 36s.
tiffs by the faid Name, and granted, That they fhould have g3 Ber-
plenam poreflat’ ¢ amhoritat’ facere ¢ conflitucre ratzonabiles 2 Roil. Rep. 970
leges, ordinationes ¢ conflitutiones, in Script’ que eis vide- il‘lfff."s”g:
rentur bon’, Saluby wil’y honeff & neceflar” fecundum eorum 1 Brownl. s8.
diferetianes pro bono regimine (& gubernatione, cie, Socictatis foor gon 210
pred’y ¢c. and to impofe Fines and Amercements for Breach
of the faid Laws, @ and recited the Statute of 19 H. 7, 7.
by which it is enaced, That no Mafter, Wardens, and muw. 5.
Society of Crafts and Myfteries, take upon them to make 1 Brownl. 48,
any Ads or Ordinances, nor to execute any Ads or Ordi. ot
nances, i exheredationem fen diminutionem prerogative vel
aliorum aliquerum, nec contra commune profic populs, nifi iidens
allus & ordinationes examinat’ & approbat’ forent per Can-
cellar’, Thefaur’ Anglia, Capital Fuflic’ utriufque Banci, vel
tres eorum wel aliter coram Fufli® Affife in corum itineri-
Pus, e, fub pena forisfall 401 dpro quolibet tempore quo i ff
in contr’ facerent, And afterwards the faid Corporation 1n ¢iuops argie
the fame four Years, made divers Conflitutions, and (amongft ment in Que.
others) that no Perfon exercifing any of the faid Trades "*"*"
within the Town of fpfwich prad’ thould keep any Shop

or Chamber, or exercife the faid Faculties, or any of them,
' o o or
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or take an Apprentice or Journeyman, ’till he had prefented
himfelf to the Mafter ‘and Wardens of the faid Society, for
the Time being, or fome three of them, and thould prove
that he had ferved 7 Years at the leaft, as an Apprentice, and
before he fhould be admirted by them to be a fufhicient Work.
man ; and if any fhould offend in any Part thereof, That he
fhould forfeit and pay to the faid Mafters, Wardens, and
Society aforefaid, for every fuch Offence, five Marks, and to
levy it by Way of Diftrefs, or by Adion of Debt, . which
(amongft others) was allowed by the Juftices of Affife of the
fame County, according to the faid A& of 19 H. 7. And that
the faid William Sheninge, Taylor, ufing the Trade of a Tay-
Yor, after the faid Orders made and ragified as aforefaid, fu/,
10 Oftob. anno Regni Regis nunc 10, came to the faid Town
of Ipfwich, and there then ufed the Trade of a Taylor by the
Space of 20 Days, before he had prefented himfelf'to the faid
Mafter and Wardens, or any three of them, or had made
Proof that he had ferved as an Apprentice for 7 Years in the
faid Trade, and before he was admitted by the faid Mafter
and Wardens, or three of them, to bea fufficient Workman,
Per quod attio accrevit eifd Magifir’ Gardian’ & Com’ to have
of the faid H. the faid 31 13+ 4d. @

(2) The Def. pleaded thar he was an Apprentice by the
Space of 7 Years, viz. 1 die Septemh’ Anno Reg. nunc 3 ufque
2 diem Sepremb’ an. 8. to one H. Backet in the Art of a Taylor,
e, and that g Septemb’ an. 10 Fac. Reg. Anthony Penny, Efg;
Inhabitant in fpfwich, retained him to be his (¢) domeflick
Servant to ferve him for a Year, and that he within the fame
Time, by the Command of the faid 4. made divers Cloaths
and Garments for him, his Wife and Children, as he well
might, which is the fame Ufe and Exercife of the Trade of a
Taylor, whereof the Pls, have declared: Upon which the Pls,
demurr’d in Law. And in this Cafe, upon Argument at the
Bar and Bench, divers Points were refolved. 1. That (¢) at
the Common Law, no Man could be prohibited from work.
ing in any lawful Trade, for the Law abhors Idlenefs, the Mo
ther of all Evil, Otim amniwm vitiorim mater, and efpecially
in young Men, who ocught in their Youth, (which is their
Seed Time) to lcarn lawhul Sciences and Trades, which are
profitable to the Common Wealth, and whereof they might
reap the Fruit in their old Age, for idle in Youth, poorin Age;
and therefore the Common Law abhors all Monopolies, which
prohibit any from working in any lawful Trade; and that
appears in (4) 2 H. 5. 5.b. a Dyer was bound that he thould
not ufe the Dyer’s Craft for two Years, and there Hull held,
that the Bond was againft the Common Law, and by G---2
if the Plaintiff was here, he thould go to Prifon till he paid
a Fine to the King; So, and for the {ame Reafon, If an Huf-
bandman is bound that he fhall not fow his Land, the Bond
is againft the Common Law. And wzide 7 Fd. 3. 63.b. and
if he who tikes upon him to work is unfkilful] his laroninze

i
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is a fufficient Punifhment to him; for () imperitia eff max- (s) Hawks Max.

ima mechanicorwm pena, O quiltbet quarit in qualiber arte 33

peritos : And if any one takes upon him to work, and * fpoils * 1 vent. 248,

it, an A&ion on the Cafe lies againft him. And the Statute **"

of § Eliz. 4. which prohibits every Perfon from ufing or

exercifing any Craft, Myftery, or Occupation, unlefs he has

been an Apprentice by the Space of feven Years, was not

enad&ed only to the Intent that Workmen fhould be fkilful,

but alfo that Youth fhould not be nourifhed in Idlenefs, but

brought up and educated in lawful Sciences and Trades:

And thereby it appears, that (b) without an A& of Parlia- (¥) 8 Ca. 125.5,

ment, none can be in any Manner refirain’d from working Pojiman o-

in any lawful Trade. Alfo the Common Law doth not Carm. us.

prohibit any Perfon from ufing feveral Arts or Myfleries at

his Pleafure, Nemo prohibetur plures negoriaviones five artes

exercere, until it was prohibited by A& of Parliament of

57 Ed. 3. cap. 6. fil. That the Artificers and People of

R/Iyﬁery, hold themfclves every one to one Myftery, and

that none ufe other Myftery than that which he has.chofen;

but this Reftraint of Trade and Traffick was immediately

found prejudicial to the Common-wealth, and therefore

(c) at the next Parliament it was enafted, That all People () 4 I, 31.

thould be as free as they were at any Time before the faid o

Ordinance, 2. That the faid Reftraint of the Defendant,

for more than the faid A& of (d) 5 Eliz, has made, was (d) Moor 855

againft Law, and therefore forafmuch as the Statute has not Hfﬁ';&sf'

reftrained him who has ferved as an Apprentice for feven Garer ug.

Years from exercifing the Trade of a Taylor, the faid Or- Hﬂg'lgif}u;

dinance can’t prohibit him from exercifing his Trade, °till * Rol Rep. 351,

he has prefented himfelf before them, or ’till they allow ;icyg;.sﬁ}.

him to be a Workman ; for thefe are againft the Liberty 2 Bulltr. 186.

and Freedom of the Subje&t, and are a Means of Extor- Eal?h'okx(;?},.w"

tion in drawing Money from them, either by Delay, or fome 3 Bpitr. 175,

other fubtil Device, or of Oppreflion of young Tradelmen Pt

by the old and rich of the fame Trade, not permittinez g°ﬁ° 8. 175.

them to work in their Trade treely; and all this is againft Cro. Car. e,

the Common Law, and the Commonwealth: But Ordi- 3% 497 516

nances for the good Order and Government of Men of I]onéssgi;.

Trades and Myfleries are good, but net to reftrain any one 3i3% %, 122,

in his lawful Myflery. s Co.fol. 63, b.
3. It was refolved,  That the faid Branch of the A& of ™ 6256+

5 Elzz, is intended of (¢) a publick Ufe and Exercife of a (¢) Hob. 185,

Trade to all who will come, and not of him who is a gy, oo

private Caok, Taylor, Brewer, Baker, ¢fr. in the Houfe 8 Co. fol. V2. b,

of any for the Ufe of a Family ; and therefore it the faid oS5 4%,

. « Cent. 284

Ordinance had been good and confonant to Law, fuch a 13 Co. 1.

private Exercife and Ufe had not been within it, tor every {,‘“‘Rgf"’ﬁ

_one may work in fuch a private Manner, altho’ he lias never Brvdgman 14:-

been an Apprentice in the Trade.

4. !_t
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Hob. 110, 311, 4. ¥t was refolved, That the Statute of 19 H. 7. 7. doth

f{u::o:,";: * ot corroborate any of the Ordinances made by any Corpon
ration, which are fo allowed and approved as the Statute
fpeaks, but leaves them to be affirmed as good, or difaffirmed
as unlawful by the Law; the fole Benefit which the Incor-
poration obtains by fuch Allowance is, that they fhall not
ancur the Penalty of 40/, mentioned in the A&, if they put
in Ufe any Ordinances which are againft the King’s Prero-
gative, or the common Profit of the Pecple, &e. And Judg-
ment was given, Quod quercntes nibil caperent per billam.

[Where a Bond given in Reftraint of Trade may be good
or not, See Lucas R. 27 to 30, and 130 to 140. Q. If a
Cuftom may be in Reftraint of Trade? Sce Rep. Q. A,
48. 49. 184l 203.] ‘

EDWARD
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EDWARD SAVEI;S Cdﬁ.Sechh-zog

Mich. 12 Jacobi 1.

Eb‘ward Huymond brought Ejectione firme againft Edward Lholl. Ren. 55
£+ Sqvel and W. Bowes, Pro eo, viz. quod cum quidam Faco- oiln 5.
bus Smith, primo die Aprilis, Anno Regnt Regis Facobz Anglie

11, apud Leeds in Com’ Ebor dimifit prafar’ Edw. Haymond 1 Roll. Rep. 135.
unum MefJuag’ cum pertin’ in Leeds prad’ €& unwm Clanf. vocar’ cr. 1. 43,

Dovecot-Clofe cont’ 3 Acr’ etdem mefJuag’ Spellan feu persin’ 1n 3 Roll Kep. ss.
Lecds pred’ for Term of three Years, ¢f¢. and declar'd of an Conear. 355
Eje@tment, ¢c. The Defendant pleaded Non culp’ 5 and the 92 76, 133
Jury found, 28 to the Houfe, that the Defendant was not Moos ges. gos.
guilty ; and as to the faid Clofe called Dswvecoi-Clofe, the March. s6.
Detendant was found guilty. lc3°fff‘i’2:, 15,
In Arreft of Judgment it was moved, That an Ejeitione 235> 435 574,
firme doth not lie of a Clofe, altho’ it has a certain Name, EL. 'zf;‘f“‘éi;,ﬁf:
but it ought to beof fo many Acres; and altho’ he faith in §ig. Codb- 73
this Cafe, containing three Acres, yet he doth not thew of what sdle s0.
Nature the Acres are, as Land, Meadow, Pafture, Wood, ec. 1 Boll Rep- 2.
and the Certainty ought be comprifed in the Declaration, 2 Bulfir’ Tt

becaufe he thall recover the Pofleflion by Habere fac’ poffe/fio- Alen 74. el
. - 4> 118, 166.

nem, and that-thall purfue the Form of other Writs of the Poph. 197, 203.

like Nature, as Right of Ward, or Ejcltment of Ward, or the 55@‘,’,@2‘; e

like, fhall not be brought of a Clofe by certain Name, but it 15yd. 220, 305
ought to be by the Certainty of the Acres containing the Qua- ,Crle%f]‘ﬁs
lity of the Land, as of Land, Meadow, Pafture, Wood, @¢. Palmer 101,
And 2DR§H. {{exp. 166
: oct. pl. 86,
Stiles 194,
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¥P.NB.£2.C And altho’ by * good Order, the moft Worthy fhall have

the Precedency, and fhall be preferred before the lefs Wor-
thy ; and a Thing entire fhall be preferred before a Part,
¢c. yet if the faid Order be not precifely followed, the
Judges will not abate the Writ, or Count for it. 7de
6 Ed. 3. 4. & 9 Ed. 3.3. And for the aforefaid || Exception
Judgment was arrefted.

[EjeGment for five Clofes of Land, Arable, Meadow, and
Pafture, not good without diftinguithing how much of each.
Carthew 204.]

BEN-
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BenTHAMS Cyafe.

Mich. 12 Jacobi 1.

MA R S H brought a Writ of Annuity againft Bentham, 2 Bulfk, by, |
and the Parties came to Iffue, which was tried for the ]‘eﬁﬁn'cﬁfg"fgg
Plaintiff, and found the Arrearages, . but the Jury did not 1 Roll. 7o,
afle(s any Damages or Cofts ; which Verdit was imperfed, * Roll- 722.
and could * not be fupplied by Writ of Enquiry of Damages; * 1o Co. 118. b
but the Plaintiff releafed his Damages and Cofts, and there- 10 ¢o. 1ss. b,
upon had Judgment: Upon which the Defendant brought a

Writ of Error, and affigned the Error aforefaid, feil. The
Infufficiency of the Verdi¢t; fed judictum aﬁirmatur, becaufe * Roll. 284,
the Plaintiff has releafed his Damages and Cofts, ‘which is

for the Defendant’s Benefit. Vide 22 Eliz. Dyer 369, 370. ¢ Co. 108. 2,
Where in a Writ of Ejeltione Coffodie terre @ heredss, the ! ROl 784,
Jury afleffed Damages entirely, which was infufficient ; for, Hard, 155,
tor the Heir it doth not lie, yet he releafed his Damages, 10 o 130. b-
and had Judgment for the Land. Nota, an infufficient Affef- 2 Bt 28.

: 10 Co. 130. 1.
ment of Damages, and no Affeffment, is all one, Teonain e,

Dr.
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PART XL

Dyr. FosteRr's Cafe, con-
cernmng Recufants.

 Mich. 12 Jacobi 1.

Y J/ [lliam Stoyle exhibited an Information againft Richird
Fofter, Door of Phyfick, That the faid Richard Fofter
of the Parith of St. Anthony, in the Ward of Cordweyner,
London, 20 Junii, Anno Domint Regis nunc 11, was of the Age
of 16 Years and upwards, and ’fgrom the faid 2oth Day. of
Fune, ’wll the 1cth Day of May then next following, ziz.
by the Space of 11 entire Months and more, did not repair
to his Parifh Church aforefaid, nor to any other Church,
Chapel, or ufual Place of Common Prayer or Divine Service,
but per totum tempus prediltuvm voluntarie €©° obflinate abfque
alique cavfs rationabilt abfiinuit ab eifdem, contra formam fla-
twz in hujafmodi cafu eduii €& provif, per quod atlio actrevit
eidem domino Regi ac prafaso Willielmo Shoyle qui tans pro
Domino Rege quam pro feipfo fequitur ad habendum ¢ exigen-
dum de prafato Richardo Fofter 220 ). legalis monete Anglie,

* viz. pro quolibet menfe, (e, 20 L. rei unde idem VVillselmus

Shoyle petat inde tertiam partem, juxta formam flatuts predills
To which Dr. Foffer pleaded, That the faid JVillzam Shoyle
qui tam e, pro prediltis 2201, in eadem informatione content’
eu aliqua inde parcella profequi nom deber ;  for he faid, That

y an A& of Parliament, Anno 23 Regna Flic. itwas enaded,

1hat every Perfon above the Age of 16 Years, which fhould
not repair go any Church, ¢r. bur fhould abfent himfelf
againft the Statnte de Anno 1 Elizy for the Uniformity of
Gommon
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Common Prayer, & exiffens inde legitime conviét’, fhould for-
feit to the faid late Queen pro quolibet menfe poft finem of the
faid Seffion of Parliament, ¢&c. 20/. &c. and further, that
all the Forfeitures of any Sum of Money limited by the faid
A&, fhould be divided into three equal Parts, that is to fay,
One third Part to the faid late Queen, to her own Ufe, and
another third Part to the faid late Queen, for the Relief of
the Poor of the Parifh, ¢fr. and the other thixd Part to fuch
Perfon who would fue for it in any Court of Record ger
Attio’ Debiti, Billam, Querelam vel Informationem, g, And af-
terwards by another A& of Parliament, Anno 28 of the faid 29 EL c.6.
late Queen, it was ena&ed, That every Offender in not re- f,,'(’m%";;;f"'cn
fairing to Church to Divine Service, @, againft the Form Jac. 480, Lane
of the faid A& de Anno 23. which fhould then after happen 5%, 2R Feb:
to be once conviéted, in fuch Terms of Pafch. ¢ St. Michaeli 153
Archangeli, which fhould be next after fuch Conviéion,
thould pay into the Receipt of the Exchequer, according to
the Rate of 20/, for every Month as fhould be contained in
the IndiGment upon which fuch Convi&tion was, and alfo
for every Month after fuch Convi&ion, without any other
Indi@ment, fhould pay into the Receipt of the Exchequer,
¢re. and if any Default fhould be in any Part of Payment,
¢c. that then and fo often the faid late Queen might by
Procefs out of the Exchequer, take, feife and enjoy all their
Goods, and two Parts of their Lands, Tenements and He-
veditaments, Leafes and Farms, &c. And where by the faid :
A& de Anno 23 Eliz. one third Part of the Forfeitures for 23 prc.x
not coming to Divine Service, was limited to the Poor, &.
by the faid A& de Asno 28 Eliz. it is ordained, That it fhall ;551 c.6.
be lawful for the Lord Treafurer, Chancellor, and Chief
Baron of the Exchequer, &c. to affign and difpofe of it, ¢,
‘And further, by the A& of 35 Eliz. that pro magis fcflina s5u1.con
( Anglice, more fpeedy) levatzone, and recovery for and by Ci{&f."ﬁ:*"d
the {aid Queen omniwm & fingularum penarum, debitorsm, fo-" e a0
risfallyr’, and Payments that then after thould become pay-
able virtute ejufdem Aftus de Anzo 35 Eliz. vel dilt Statut’
fall in Anno 23. (inter alia) inatluat’ fuit awthoritate ejuf-
dem Parliamenti de Anno 35. quod omnia & fingula dilla pe-
ne, debit’y forisfactur’, & folutiones forent & potuiffent effe
recuperar’ &' levar’ ad ufum difle Dominae Regina per actionem
debatiy billam, querclam, five informationem, vel aliser, in Cu-
ria de Banco Regis, Communi Banco, vel Scaccar’, in tali mo-
do & tn omnibus ve[pectibus prout per ordinarium curfuns com-
muninm lecum aliquod aliud debitum folubile (Anglice, due) per
N R | o aliquam
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aliquans talem perfonam, in aliquo alio cafu, foret wel potuiffet
effe recuperat’ fve levat’y &c, and farther by the fame A& de
Anno 35 El. it was enaced, That one third Part o7 the Pe~
nalties to be recovered by the fame A& fhould be difpofed
of to the Poor, according to the A& of 28 E/iz. aforefaid :
Et idems Richardus ulterius dicit quod per pred Statut’ de Anno
35 [upraditio, apfaret quod omniz & Sinyula pene. Debita, Fo-
risfullur’, & folutiones, que poff prad Attum de Anno 35 fu-
Fradillo accrefcerent vel folulal forent virtwie ejufdem Altus vel
1&rwd’ Statuti de Anno 23. concerning Recufants, fog’mt @'pof-
[ent veceperars & levars ad ufun pred’ Regre Ma;fjfatis, .,
quodqs nulla tertia pars panarum, dflvz'tar;m?, forisfaltur’ & fo-
Inizonum prad’ per prad AX de An. 35 alcw perfine qua pro
ead’ fequi volusrit limziat’ vel’ provif. exiftie, &G hoc 21dem Richar-
dus paratus cft verificare, unde petit judicriwn fi pradilt’ W, Shoyle,
qui tam, &, pro preditt 2201 e, profequz debeat : Upon
which Plea the Attorney General demurrd in Law, and fix
Objetions were made by the Defendant’s Counfel againft this
Intormation. 1. That the Defendant is not fuch a Perfon as
is within the faid A& of 23 Efzz. 2. That the Informer is
not fuch a Perfon that may exhibit any fuch Information upon
the f2id A& of 23 Elzz. 3. That the Judgment which thall
be given in this Cafe, is not within the faid A& of 23 Elzz.
4. Admitring all thefe Points againft the Defendant, it
was further obje&ted, that by the faid A& of 28 Eliz. the
Branch which gives a Popu'ar A&tion is taken away., g, If
the faid A& of 28 Fliz. doth not take it away, that the Sta~
tute of 35 Fl. c. 1. has abrogated it. 6. That if the Defendant
ihould be charged at the Suit of the Informer, he may be
charged again at the King’s Suit, and fo twice charged.

To the firft, The Perfon Delinquent is defcribed by the
A&, by an Attribute which the Defendant wants, for the
Words of the faid A& of 23 Eliz. are, Every Perfon above
the Aze of Sixteen Years, which fball not repair to fome Church,
Chappel, vr ufual Place of Common Prayer, but forbear the fame,
contrary 10 the Tenor of & Statute made 1n the firft Year of ber
Majefty's Reign,  for Uniformity of Coinmon Prayer, and being
thereof lawfully convitled, [ball forfest 1o the Queen’s Magefty

for every Moxth, Ge. 20l. O c. By which it appears, That

no Perfon thall incur this Forfciture, unlefs he be before
Tawfully convited, fo that a Recufant convi¢ted is only
within the Purview of this A&, and it doth not appear
in the whole Record, that the faid Richard Foffer has been
convidted, and therefore he is not a Perfon within this A&
And Penal Statutes are to be purfu’d (efpecially in Infor-

mations)
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mations) fritly, and in terminis according to the Purview

of the A&, and therefore Pafehe 20 Eliz. a Cafe wasadjudg’d

111 the Exchequer, That where an Information was exhibited llf\pfﬁffggggin
and thewed the Ufurious Contraé in certain, upon which it glaciv.s'ggz,ggg.’
appeared, that above the Sum of 101. was referved and recei- ‘l‘é“]gf*f;;ib_
ved for the Loan of 100/. againft the Form of the Stature, 4Co.39.b. Br.

€. and altho’ it appeared that it was corrupt, and that he IndiGmens 36
concluded contra formam Statusi, yet becaufe he did not ex- i
prefly {ay, that it was per corruptam accommodationem accord- ?Syefp}f;;_"{'e:ﬁ_'
ing to the Words of the Penal Statute, the Information was Ceir. 221. Hales
adjudged infufficient: So in the Cafe at Bar, forafmuch as f;'l’cl’;j};]'_ 712’
the Statute faith, That every Perfon, ¢c. being lawfully con- +'Rol- Rep- g2
vifted fhall forfeit, he ought of Neceflity to have fhewed,
that the faid Dr. Foffer was lawfully 7onvi&ed: Vide 3 Mar,

Dyer 131. 2 Eliz. 183. 20 Eliz. 367. pl. 43. 1 Ron.

2. That none c‘an3 inform up30n the gtztute of 23 El. but hoven o
for the King only, for in the former Part of that A& it is

provided, That every Perfon that [ball fayor fing Mafs, e,
fhall forfeir the Sum of 2c0 Marks, and that every Perfon that
Jhall willingly bear Mafs, [ball forfeit the Sum of 100 Marks ;
and afrerwards comes in the fame A& the Claufe of Forfeiture
of 20/ by the Month to the Queen, and afterwards infliéts
15 [. by the Month for him who keeps a School-Mafter, 'and
then follows the Claufe of Diftribution of the Forfeitures,

And that all Forfeitures of any Sums of Money limited by this ]
Ail, " [ball be divided intothree equal Parts, ¢re.  And it was *Rob-Rer. %
objected, That this Claufe extends only to the faid Forfei-
tures of 200 Marks, and 100 Marks, @, which Penalties
were not given to any Perfon in certain, but indefinitely
and generally, that they fhall be forfeited, and therefore this
Claufe of Diftribution refers to them ; but the Forfeiture of
20/. by the Month for Recufancy was exprefly given to the
Queen, and fo was not any of the other Forfeitures, and
therefore this Claufe of Diftribution fhall not extend to that
which was before to the Queen, but to thofe Penalties which
were left indefinitely, and given to Nobody.

* 3. The Words of the faid Act of 23 Eliz. are, being there- g Rol Rer. 85
of lawfully convitted, and Conviction ought to be either by -
Verdi&t or Confeflion, ¢c. and can’t extend to a Judgment
upon a Demurrer as in our Cafe, for there is not any Con-
vition, for always Convi&tion ought to precede Judgment ;
and therefore in our Books, the Difference between a Clerk
convi&ted and a Clerk attainted is, That he who is convié- # Rol-Rep. 84,
ed by Verdi& -or Corifeflion, ¢c. and- takes his Clergy
before Judgment, is called a Clerk convitted, and he who
o - I2 = takes
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takes his Clergy after Judgment, is a Clerk attainted, and
therewith agrees Stamford, fol. 138. C. who holds, That there
are two Manner of Clerks, zzz. Clerk conviéted, and Clerk
attainted: A Clerk conviéted, is he who prays his Clergy
pefore Judgment given againft him of the Felony, and has
his Clergy allowed to him, @, A Clerk attainted, 1is he
who prays his Clergy after Judgment upon him for the Fe-
lony: Bat in the Cafe at Bar, Dr.Fofler is a Recufant (if
Judgment fhall be given againft him) attainted, and not
convidted ; and Stemford, f, 185, B. faith, So it is clearin
my Judgmeut that he caa’t be called Clerk convicted till up-
on Mfue join'd a Verdi& has pafs’d againft him; and there-
upon it was faid, if the Defendant will not anfwer to the
Indi@ment, fo that he is condemned by Nihil dicit, that it is
out of this Statute which fpeaks only of Convi&ion, and
therefore upon the Statute of 1 E. 6. ¢. 12. which takes away
Clergy in divers Cafes, the Words of which are, No Per-
fon or Perfons that [ball be bereafter in due Form of Law, Al-
taint, or Convift, that thefe Words do not extend to him
who will not anfwer, ¥ide Stamford, fol. 126. a. So that the -
Cafe at Bar is cafus omiffus out of the faid A&, for here, up-
on the Demurrer upon the Defendant’s Plea, no Convition
can be before Judgment, but, if the Law fhould ferve for
the Informer, Judgment would be given without any Con-
vi&ion whereof the Statute fpeaks, and fuch Penal A& fhall
not be taken by Intendment or Equity. 7
4. But admitting it fhall be a Convi&tion within the Sta-
tute, then by the faid A& of 28 Eliz. the whole Penaity of
20 /. by the Month is given to the Queen, for the Words
are, That every fuch Offender, in not repairing to Divine Ser-
vice, €5'c. as hereafter [ball fortune to be once convitled, [ball,
in fuch of the Terms of Eafler or Michaclmas as_fball next bag-
pen afler fuch Convillion, pay into the Receipt of the Exchegsier,
after the Rate of 20 L. for every Month which fhall be contained
an the Indiltment, whereupon fuch Conviction [ball bes and fhall
for every Month after jfcb Convittion, without any other In-
dillment or Convilzon, pay into the Receipt of the Exchequer,
&e. after the Rate of 201. the Month, &c. and if Defauls be
made, ¢re. the Queen’'s Majefly [ball and may, by Procefs out
of the Exchequer, ferze all the Goods, and two Parts of the
Land, ¢&'c. by which it appears, That the whole Penalty for
" Recufancy is given to the Queen, and by Confequence the
Informer'is excluded.
5. The Stat, of 35 EL is fironger, for that by exprefs Terms
gives
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gives the whole Penalty given by the faid A& of 23, for
Recufancy to the Queen, the Letter of which A& is, And
for the more fpeedy levying and recovering for and by the Queen’s
Majefly, of all and fingular the Pains, Duties, Forfeitwres and

ayments, which at any Time hereafier [ball accrue, grow, or
be payable by Virtue of this Al or of 1he Statute oj'é the 23d
Year, &c. Be it enalled, That all and every the f[aid Fains,
Duties, Forfetrures and Payments, [ball and may be recovered
and levied 1o her Majefty’s Ufe, by Aélion of Debt, Bill, Plaint,
Information or otherwife, in any of the Courts commuonly called
the King's Bench, Common Pleas, or Exchequer, in fuch Sortg
and in all Refpells, as by the ordinary Courfe of the Common
Laws of this Realm, any otber Debt due by any fuch Perfon in
any other Cafe [bould or may be recovered or levied : In which,
thefe Words 1n the Preamble are to be obferved. 1. For tke
more [peedy recovering and levying for and by the Queen’s Ma-
jefly ; here is the Perfon exprefled who fhall recover. 2. Of
4ll and fingular the Pains, which Words contain what Things
the Queen thall recover, viz. All and fingular the Pains, &c.
& generale diltum generaliter eft intelligendum. 3. The Body
of the A&, Be it enalled, that all and every the faid Pains,
&c. fball and may be recovered and levied to her Majefly's Ufe ;
and if all the Pains, and every of them fhall be recovered
to the Queen’s Ufe, then it follows, That the Informer fhall
recover nothing; and many Cafes were put, where a latter
A& fhall rake away a former, and the Ground was taken,
that (a) leges poftersores priores contrarias abrogant ; but more (z) x Jones 186
particularly and more to the Purpofe, two Reafons were al- :;C(O:'o zfs-zb'b
ledged, why the latter Statutes of () 28 ¢& 35 Eliz. took 64.b. Cr. jac, |
away and abrogated the Diflribution of the A& of () ;:;m,?gg;gg
23 Eliz. &c. the firft, That when an A& of Parliament gives 12 Co.8. 2Rol.
Power or Intereft to one Perfon certain, by that (d) exprefs fee;ai0. 423
Defignation of one, all ‘others are excluded, altho’ fuch 453, 2Inft. 685
Statute’ be in the Affirmative ; and fo it is held in Plow. Com. g;d?t; 1 e
in Stradling’s Cafe (¢) 106. b. that where the Sratute of (f) 35EL . 1:
31 E. 3. 12. ena&s, That Error in the Exchequer fhall be &)) - ety
correfted and amended before the Chancellor and Treafurer, () Plogd-wﬁ-bv'
and therefore it can’t be corrected before any other ; and sffuf;s‘f’ et
there a general Rule is put, That when a Thing is to be done
before one Perfon certain by any Stat. it can’t be done bef. any
other; and yet the Stat, of 31 E. 3. is in the Affirmative: So
in the Cafe at Bar, the certain Defignation of the Queen; is :f,,)' Hawk- Max,
an abfolute Exclufion of all others, Quiz (g) inclufis unius eff () 1 Rol. Repe
excluffo altersus : And a Cafe was cited out of Juftice Dallifon’s Dol i iégi,§54:
Reports, indn. 3EI. that forafmuch as the Stat, of (h) 8H.6.c.9, ghp 0ol

i 3 QL feaé5.2. ¢ Co
: 318 by
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of Forcible Entry, defigneth Juftices of Peace to make Re-
flitution thereby (altho’ the Statute was in the Affirmartive)
others are excluded, and therefore (2) neither Juftices of
Oyer and Terminer, or Gaol-delivery, &c. thall do it: Vude
27 H.8. 13.b. in Waft, 23 Af.17. in Rediffe1fin, 4 Eliz. 211,
Gommiffion upon (b) 28 Hen. 8. of the Admirally, &c. The,
fecond Reafon was, in refpeet of the Generality of the Woxds,
viz. All and fingular the Paivs, ¢Ge. and all and every the
Puins, ¢rc. which Words imply a Negative, for if the Queen
thall recover all and fingular, 4nd all and every the Pains,
¢ie. then no other Perion fhall recover any of them, Et
(¢) qui emne dicit nibil excludit, & genmerale tantum valet in
omnibus, quantum fingulare in fingulis ; and thereupon they
cited the Cafe in (d) 33 H.8.50. that where the Words of
27 H.8.¢.27. are, That all Grants by Letters Patents, to be
made for Term of Life, or Tears, of any Office concerning the
Lands within the Survey of the Court of Augmentation, e, fball
be fealed with the Great Scal of that Court; and it feems there.
that they imply a Negative, fo that if the Grant be under
the Great Seal of England, it {hall be void; and Amy
Town fend’s Cafe, Plow. Com. 113. and many other Cafes were
put to fuch Effe&, which I here have purpofely omitted.

6. It was objeéted, That if the Defendant thould be charg-
ed at the Suit of the Informer, he may be by Force of the

faid two Statutes, and efpecially of the Statute of 35 Eliz.

‘charged again, and fo twice charged, and (¢) Nemo debet

bis puniri pro uno delicto ; and the Cafe has the greater Mif-
chief, becaufe by the Statute of 3 Fac. Reg. ¢ 4. No Tra-
verfe to any Indictment of Recufancy thall be allowed, but
to the dire& Point of not coming to Chuich, or that the
Party has conformed himfelf, fo that he can’t plead ; that

‘another Information is depending; or that he is auter foits

Antea £. 57.b.

1 Rol. Rep. 9o
203 234. Caw=
ley 63 3 Bulilr.
85 -

1 Roil. Repe. goe

r-'R'oXl'._ Rer. 2.

convitl, &c. at the Suic of the Intormer,

As to the firft Obje&ion, it was anfwered and refolved by
the whole Court, That he may be convitted in the fame
Indi&ment or Information preferred or exhibited againft
him; and {o was it held by all the Judges of Englsnd aflem-
bled at Ruffel-houfe, where Sir Fobn Puckering, then Keeper
of the Great Seal, then dwelt. Pide 10 E.4.11. 1. & 7R. 2.
Barr 241. and that flands well with the Words of the Sta=
tute, tor he thall forfeir nothing before Convi&ion, and fo
has the Law been always taken upon the Statute of 3 H.6. 3.
which enadts, That if a Cuftomer, ¢fc. be duly atrainted or
convicted, ¢7c. he fhall forfeit to the King, ¢~c. and all other
Statutcs which have fuch Form of Penning, and it is impof~
fible that he can be convisted withourSuir,and convited in this

Cafe
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Cafe thall be taken for attainted, for he fhall forfeit nottung
till Judgment, #zde F.N. B. 73.d. 30 E.3.1.b. in Atraintg,
and many Books, where convi&ted is taken for Attainted,
z2de before in the Cafe of Alex. Fowlter of Clergy, fol.32.4.

Asto the 2d (#) Point, it was anfwered and refolved, That (z) Antea 51 a.
the faid Branch of 23 Fliz. of Difiribution, fhould extend as * Rol-Rep-8s.
well to the Claufe of the Penalty for Recufancy, as to the .

Claufe of faying and hearing Mafs, ¢#c. 1. Becanfc it is all .
one to (b) fay, thall (¢) forfeit generally, and thall forfeit g@},igﬂtﬁf&
to the Queen; for the Queen thall have them in both Cafes Y552 Moor 233.
without faying morve, Kt expreffio eorum que tacile znfunt %Ia\vr\;;{ycglfzf.Anﬂ
nibil operatur. 2. (d) Divers Ads of Parliaments give the derf. 139, 10,
Penalty forfeited to the King, and yet afterwards make Di- %‘)Cj.(;g:%‘f' b
firibution of the Penalty to another, #iz. to him who will rs.2. s0Cos
fue, as the Statutes of 3 H.6.3. 3H.7.7. ¢ 3. By two &2, *RL,
Judgments in Parliament, wiz. 1n the faid A&s of 28 & 35 Lit.1ona.
Eliz. For by the fame Ads, the Diftribution made by the g5 % (2 40% .
A& of 23. of the Penalty of 20l by the Month for Recu- Latch zs. 2Bult,
fancy, is quodam modo altered, which proves, That the faid 3, ’thfdr'cf;‘;:
“Claufe of Diftribution in 23 El. extends to Recufancy, e, 1Rob Rep: 310,

As to the 3d, it was unanimoufly refolved, That he, againft s Copr B0
whom any Judgment is given, either upon Nihzl diciry or an gptin
infufficient Plea pleaded and a Demurrer upon it, is com ;" Anderf, 139,
vidted within the Purview of this A&, for it is true that e ?Réﬁfx{én;
non fequitur, that one is convi€ted ergo he is attainted or 35,90 Cawly,
adjudged, but itis a good Confequence that one is attaint- &
ed or adjudged, ergo he is convicted, for he who is attaint-
ed or adjudged is convited and more, ¢ ex vi terminz
(that) extendeth to him who is condemned, as Cicero 7 Verr’,

Convincere adver [um teflibus. Idem 2 in Catilinam, Confcientia

- conviftus retzeuit.  And where by the Statute of 8 Hen. 6. 9.

it is provided, That if the Party grieved fhall recover by
. Affife, or by Ation of Trefpafs, ¢gc. and it be found by

Verdi&, or in other Manner in due Form of Law, that

the Party Def, entred with Force into Lands and Tenements,

¢&c. That the Party thall recover his Damages treble againft

the Def. And in 6 H. 8. the Cafe was, That in fuch A&ion anies 5.4,
brought by the Party grieved, if the Defendant’s Attorney Benlow in Ié{l_';:f»
_pleads Non fum informatus, the Plaintiff thall recover his 25" yhncer
treble Damages, for this Word (found) has two Significa- 150. Benlowin
1 7 Ath.1. 1 Rol.
tions, fcil. one by a Jury, and the other by the Judges; Rep. 0. Dyer
and the finding of the Judges, feil. Their Judgment upon 214 rh4s.
Non fum informatus, or upon Nzhil dicir, is within the faid pls”

A&, and fo was it adjudged in a Writ of Error, Anr6 4 Q. i€ in cri-
€ 5 Pb. ¢ Ma. and all this is reported by Bendioes, Ser- minal Cafes 2
jeant atLaw. So I myfelf heard the Lord D_y‘/er Mich. 14

| 1 ’ @ 15
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€ 15 Eliz. fay, in the Court of Common Pleas, That fo
Judgment was given in fuch Cafe for the treble Damages
upon the Defendants Default, Quia fatetur facinus qui
Judicium fugit; and the fame Law he faid, If the Defendant
pleads an infufficient Bar, which upon Demurrer is ad-
judged againft him.

As to the 4th Point it was refolved, That theA& of 28 El.
has not taken away the Liberty which the Informer had
by the Statute of 23 Eliz. for divers Reafons. 1. The Title
is, For the [peedy Exccution of certain Branches of the Sta-
tute made in the 23d Year, ¢, So that the Makers of the
A& of 28 do not intend any Abrogation, but the more
fpeedy Execution of divers Branches of the A& of 23
2. The A& of 28 gives more {peedy Execution only at the
Queen’s Suit, fc. Upon Indi¢tment, For the Queen for the
whole Penalty had not Remedy by the Statute of 23 Eliz.
but only by Indi@tment; for the Statute makes it inquira-
ble, ¢&c. before divers Juftices named in the Statute, and
fuch Inquiry is always by Indi@ment. Alfo in the fame
A& there is a Provifo, That every Perfon guilty of any Of-
fence againfp 1his Statute, which [ball, before he be thereof in-
dilted, or at his Arraignment or Trial before Fudgment, (ubs
mit_and conform himfelf before the Bifbop of the Diocefe, &c.
or before the Fuftices, where be fball be inditled, arraigned, or
tried, &c. fball be difcharged, &c. By which it appears, That
in this new Cafe of Forfeiture, the Parliament gave the
Queen none other Remedy to recover the whole Penalty,
but by Way of Indi@m. And the Statute of 28 El. extends only
to the Queen’s Suit by the Way of Indi¢tm. as appears by the
Words of the fame A&, viz. after the Rate of 201, for every
Monthcontained in the Indittment, and by divers other Branches
in the A&, and namely, that Proclamation fhall be made up-
on the Indi@ment, &c to appear, &e. fo that this A&
gives the Queen none other Remedy than fhe had before
by Way of Indi@ment, but for the more {peedy Proceeding
upon the firft Fundamental Remedy : But does not give the
Informer a more fpeedy Proceeding, but leaves him to his
former Proceeding. 3. This A& of 28 Eliz. gives not the
Penalty to any new Perfon, to whom it was not given be-
fore, for the A& of 2?. gave the Forfeiture to the Queen,
¢c. 4. The Words of this A& are, Every Offender that
fball bereafier fortune 10 be once convitled, fhall, &c. pay 201
for every Month contained in the Indilbment, {o that the Senfe
is, Every Offender that [ball fortune to be once convilled upon
any Indiltment, &c. fhall pay 20\, for every Month contained
in fuch Inditment : And thereby it appears, that it extends

2 only
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only to the Cafe of Inditment for the Queen, and not to
the’ A&tion Popular, or Information. «. Upon the fame
Words, the Defendant fhall not take the Benefit of this
- Claufe to bar the Informer, unlefs he avers that he was con-
vi¢ted at the Queen’s Suit, for the Words are, Tktar fhall
bereafter fortune to be convifled, fo that if his Fortune is
not to be convited at the Queen’s Suit, he is not within
this A&, but is left to the Informer. 6. The Statute is
in the Affirmative, and regularly Statutes in the Affirma-
tive do not take away precedent Aés Affirmative, unlefs it
is in certain fpecial Cafes, as thall be after faid: But the
Statute of 28 Eliz. (as was well obferved) has altered the
Statute of 23 Eliz. 1n ong material Point; w%:z. as to Ju-
rifdiGtion in thefe Words, That every Convitlion hereafter
for any Offence before mentioned, fhall be in the Court com-
monly called the King’s Bench, or at the Affifes, or general Goal
Delivery, and not elfewhere, ¢'c. Which Claufe without Que-
flion, being general, extends not only to the Queen’s Suit,
but alfo to the Suit of the Informer: And the faid A& of
35. extends not only to the Queen’s Suit, but gives her other
Remedy than by Indi&ment, fr. by A&ion, of Debt, Bill,
Plaint, Information, and in other Courts, as in the Com-
mon Pleas and Exchequer, and fo as to the Queen’s Suit in
other Courts the Statute of 28. is altered, but it doth not
touch the Popular Suit of the Informer, nor alter the
Statute -of 28. concerning the Reftri¢tion to Courts, as to
the Informer, neither does the A& of 3 Jac. c. 4. which
gives Jurifdi&ion to the other Juftices, as Juftices of Peace
alter it as to the Informer, for that A& extends only to
the King’s Suit by Way of Indi&ment, fr. by Enquiry only,
and doth not mention the Suit of the Informer, but leaves
it as it was before: So that this A& of 28 Eliz. confines the
Informer only to the Court of King’s Bench, or of Juftices
of Affife or General Gaol-Delivery, and with Negative

Words, fr. and not elfewhere.
As to the 5th Objettion, The A& of 33. doth not abrogate
the Stat, of 23. as to the Popular A&ions, for four Reafons.
1. Before that A& (as hath been faid before) Remedy was
given to the Queen by Way of Indi@ment, and to the Infor-
mer, by Bill, Plaint, or Information; now that A& intend-
ded to give more fpeedy Remedy to the Queen only, and not
to the Informer, and fo are the Words of the Preamble, For
the more [peedy recovering for and by the Queen’s Majefty, of all
and fingular, the Pains, &c. So that the Purpofe of that A&
was not to ouft the Stat. of 23. but ro ouft Delay, and to
‘ give
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give to’ the Queen a more fpeedy Recovery than the had
before. 2. The Words of the Body of the A& are, That
every of the [zid Pains, &c. fball and may be recovered to ber
Majeflys Ufe, ¢&c. This A& has made three Alterations,
1. In the Manner of her Remedy, vzz. where her Remedy was
by Indi&ment before, now the Queen may have an A&ion
of Debt; Bill, Plaint, Information, or otherwife. The 2d Al
teration is concerning Courts, the Queen is not now con-
fined to the King’s Bench, or to Juftices of Affife, or gene-
ral Gaol-delivery, but may now fue in the Common Pleas, or
in the Exchequer, at her Pleafure. The 3d Alteration was,
concerning the charging of one Perfon at the Queen’s Suir,
who was not charged before, for at the faid Afflembly of
Juftices at Ruffel Houfe, Hill. 35 Eliz. three Points were re-
folved by all the Judges. 1. (#) That a Feme-Covert was
within the A& of 1 Eliz. cap. 2. and thou'd forfeit 124, for
not repairing to Church every Sunday and Holiday.

2. (b) That the A& of 23. altho’.it is more penal, and
infli&s Imprifonment for this Non-feafance on him who is
not able to pay, yet that a Feme-Covert was within this
Statute of 23. 1. Becaufe this A& refers to the faid
A& of 1 Eliz. and without Queftion fhe was within the
A& of 23. 2. (¢) Femes-Covert were a grear Part of the
Realm and very darigerous, becanfe they have the Educa-
tion of their Children, and the governing of their Ser-
vants. 3. That forafmuch as the Remedy of the Queen,
was by Indi@tment, and the Feme-Covert was only indicted,
and the Hufband was not Party to it, he was not fubje&
to the Wife’s Forfeiture of 20/. by the Month, for the Huf-
band {hall never be charged for the A& or Default of his
Wife, but when he is made a Party to the Action, and
Judgment is given againft him and his Wife, as for the
Debt of the Wife, or for Scandal publifh’d by the Wife, or
for Trefpafs done by her, ¢&c. there the Aétion of Debt,
upon the Cafe, Trefpafs, ¢c. fhall be brought againft the
Hufband and Wife, and the Hufband fhall plead, @, and
fhall be Party to the Judgment : But if a Feme-Covert be
indi¢ted of Trefpafs, Riotr, or any other Wrong, there
the Wife fhall anfwer, and fhall be Party to the Judg-
‘ment only, and therefore the Fine fet upon the Wife 1n
fuch Cafes, fhall not be levied upon the Hufband, and
therefore the Informer was as to a Feme-Covert in a bet-
ter Cafe than the Queen; for inafmuch as Remedy was
given to him for the faid Forfeiture, by A&ion of Debr,
Bill, Plaint, or Information, the Informer for the faid For-
feirure of the Feme-Covert, might have an AQion of Dekr,

“Bill, Plint, or Information againft the Hufband and Wife

for
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for the Recovery thereof, and fo make the Hufband Party, '
but fo could not the Queen only by Way of Indiétment, and
therefore the Preamble of the A& was true, Thet for the more

Jpeedy levying and recovering for and by the Queen's Majefly,

of all and fingular the Pains, Forfeinres, &c. by Virtue of the

Stat. of the 23d Year,&c. TheAd gave Remedy to the Queen gi;"lfai;’m
by Adion of Debt, Bill, Plaint, or Information, {o that where

the Queen for the f{aid Forfeitures of Femes Coverts ought,

before this A&, to have ftayed till the Death of the Hufband,

to levy or recover it againft the Wife, and if the Wife had

died before her Hufband, in many Cafes the Forfeiture was

in Danger of being loft, now this A& in adding Remedy for gm-l!atu%x»‘
the Queen by A&tion ot Debt, Bill, ¢z, has given the Queen ~*7 "3
prefent Remedy to recover it againft the Hufband and Wife,

and to this Purpofe were the fubfequent Words added, viz. cawlyizz.
In fuch Sort, and in all Refpetls, as by the ordinary Courfe of the

Common Laws any other Debt, due by any fuch Perfon in any

uther Caufe, (hall or may be recovered, but for the Debt, or

Duty due by a Feme-Covert in an A&ion, ¢pc. broughe

againft the Hufband and Wife, the Hufband fhall be charged

for it: And thereupon many Informations upon this Stat. for

the Queen, were exhibited againft Hulbands and Wives, for

the Wives Forfeitures upon the Statute of 23 Eliz, in the

King's Bench, &c. and that was the chief Intention of this

Branch of 35 Eliz. to make the Hufbands of Feme-Coverts
Recufants, to be charged at the Suit of the Queen for the faid
Forfeitures of their Wives: So that now the Hufbands and

Wives may be charged in that Cafe, as well at the Queen’s

Suit by Adtion of Debt, Bill, Plaint, ¢Zc. as at the Informer’s Cawly ze2!
Suit. But if the King takes his Remedy by A&ion of Debt,

Bill, Plaint, or Information, then no Proclamation can be

made thereupon, for that is only upon Indi&ment, and only

upon Indi¢tment before the Juftices of Aflife, or General Gaol-
Delivery by the A& of z8 Eliz, and now before Juftices of

Peace upon Indi@&ment alfo by the Statute of 3 Fac. Reg.

¢sp.4. But the King in Cafe where he proceeds by A&ion

of Debt, Bill, Plaint, or Information, thall have Execution
according to the Common Law, as he fhould have upon the

faid Statute of 23 Eliz. The Words of the faid A& of Cawly 1za
.35 Eliz. are not penned gmpliciter, fc. That all and fngular

the Pains fhall be recovered 10 her Magjefly’s Ufe, For, as hath

been faid, that was not the Intent of the Makers, but fecun-

dum quid & [ub mode, fe. In fuch Sort, and in all Refpells,

as by the ordinary Courfe of the Common Laws, any other

' 2 ' S Deks



Cro. Jac. 431+
Hob. 113.
RBr.Pernor de
Profits 10.

Br, Parliament

21.

Cro. Jac.481.

Plowd. 113.2.
206. b, Hob.299.
®r, Parliament
a1. Br, Pernor
de Profits 10.

2 Inft. 349, 350,
3515352

Hob. 299 2 Inft.
352. Cro. Jac.
121,481, Hob.
173, Moor 412,
1 Co. 25+ be
Antea §9- a.
Poftea 64. b.

$ Co»137. be
Stamf. Prarogs
69.b. 12Co.8.
2 Rol. Rep. 410,
413+ Hawk. Max,
452+ 1 Jones 186,
2 Intt. 685,
Godb. 169.

Dr. FOSTER’s Cufe.

ParT XI,

Debt due by fuch Perfon, fhould or might be vecovered or levied,
by which it appears, that this A& alters the Remedy only at
the Queen’s Swit, that where before fhe proceeded upon the

Indi@ment according to the Statute, (in which Cafe the

Hufband of the Wife Recufant was not charged) now fhe

proceeds by A&ion, &'c. as any other Debt may be recovered -

at the Common Law ; in which Cafe, for the Debt of the
Wife at the Common Law the Hufband was charged. And
in other Statutes which have the like Reference, no Altera-
tion is made of the Law before, but only as to the Point to
which the Reference is made, as it is held in 14 H.7. 17, 18.
in Everard Digby's Cafe, where it is enaced by the Statute of
1 H.7. cap.1. That the Demandant may maintain a Formedon

in the Defcender or Remainder againft the Pernor of the Profits,”

and the [ame Pernors 1o vouch, &c. as if they were Tenants ine
deed : ‘The Cafe was, That Everard Dighy brought a Seire

facias againft the Pernor of the Profits, and it is there held,

That the Pernor fhould not vouch in a Scrre facias, for it
thall be intended in fuch A&ion in which he may vouch,
and the faid Words do not alter the Law of Voucher in any
other Point than in that to which the Reference is made, viz.
that notwithftanding he is not Tenant of the Land, but Per-
nor of the Profits, that yet he fhall vouch ; bat gives him no
new Voucher to other Refpe&ts, and therefore he fhall not
vouch inan A&ion brought againft him, in which no Voucher
lay before: So in the Cafe at Bar, the A& of 35 Flzz. fhall
be intended to extend to that only to which it is referred,
and fhall not alter or abrogate any Law before. So the Sta-
tate of WWeflm. 2. cap. 4. which gives the quod ei deforceat, &c,
to him who has loft by Defauls, and gives alfo to the De-
mandant to vouch in it, but not gmpliciter, but fecundum quid,
viz, Ac f effet tenens in priori brevi f warrantum babuit, ex-
tends only to the Point to which it is referred, viz. Not-
withftanding he is Demandant, but it doth not alter or abro-
gate the Law in other Cafes; and therefore if the Tenant
pleads another Bar, and doth not maintain the firft Re-
covery, he thall not vouch at all; alfo he fhall not vouch
other than him in the Reverfion ; alfo he fhall not vouch
in any A&ion, in which no Voucher lies, ¥ide 9 E. 3. 22,

3 E. 3. Counterplea de Voucher 101. 33 H. 6. 16. 14H.7.18.

2- This A& of 35

Eliz. is all in the Afﬁrmative, and there-

fore thall not repeal or abrogate a Precedent Affirmative
Law before ; and the faid Rule that Leges pofferiores priores

contrias abrogant, was well agreed,

but as to this Pur-

pofe, Conmtrarium eft multiplex, 1. In Quality, fe. If one is

an

i
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an exprefs and material Negative, and the laft is an exprefs
and material Affirmative; or if the firft is Affirmative and
the latter Negative. 2. In Matter, altho’ both are Affirma-
tive, as by the Statute of (#) 33 H.8. cap. 23. it is enadled, (o) 3 Inft. 27,
That if any Perfon being examined before the King’s Coun- 311}_5,7'9;.‘;“1'{31'
cil, or three of them, fhall confefs any Treafon, Mifprifion, Rep. o

or Murder, or be by them vehemently fufpeSted, he fhall be S €or 892
tried in any County where the King pleafes, by his Com-

miffion, ¢c. and afterwards another Law was made, 1 @ 2

(&) P.& M. cap. 10. in thefe Words, Thar all Trials here- (4) 3 Inft.25, 27,
after to be had for any Treafon, fhall be bad according to the ig?f‘dirfio‘l‘f”'
Courfe of the Common Law, and not otherwife i This latter Rep.on

A& (altho’ the latter Words had not been) hath abrogated

- the former, becaufe they were contrary in Matter: But it

doth not abrogate the Statue of 35 H.8. csp.2. of Trial of

Treafons beyond the Seas, notwithftanding the Negative

Words, becaufe it was not contrary in Matter, for that was

not triable by the Common Law, Pide 3 (¢) Mar. Dyer 132. (c} 3 Ioft. 11.
acc’s Vide Stamford, fol. (d) 89, go. So the Statute of (e) LRk Kep- o1
1 E.6. of Chaunteries, being in the Affirmative, abrogated 13.. 1)1.7Fs.3 >
the Statute of W.2. ¢cap. 41. which gave the Ceffavit de Can- g‘;) pram#. Cr-

taria alfo in the Affirmative, for the one is contrary to the (¢) * Rol. Repe
other in Matter. 3. Contrariety in Refpe& of the Form pre- i;g,’gé’,&' 47
ferib'd, as in Amy Townfend's Cale in Plow, Com. and many

other Contrarieties there are, which are not neceffary to be

recited : Only it muft be known, That forafmuch as A&s of
Parliaments are eftablithed with fuch Gravity, Wifdom and

univerfal Confent of the whole Realm, for the Advance-

ment of the Commonwealth, they ought not by any con-

ftrained Conftru&ion out of the general and ambiguous Words

of a fubfequent A&, to be abrogated; Sed bujufmod: fatusa 2 Rol. Rep. 4100
tantg folenniiate & prudentia edita (as Fortefeue {peaks, cap.

18. fol. 21.) ought to be maintained and fupporred with a

bemugn and favourable Conflruction; for Forsefcue there faith,

Quod Anglia Statuta non Frincipis voluntate, fed totius Regns

affenfu conduntur, quo populz lafuram illa efficere nequeunt, vel

non eorum commsodum procurare, prudentia enim & fapientia ipfa

effe referta futanduns eft, dum nom unius, aut centum folum con-

Sultorum virorum prudentia, fed plufquam trecentorum eleflorum

bominum, quali mumero olim Senatus Romanorum regebatur,

( edite funt. And therewith agrees the Cafe in 4 E. 4. 3.5, Bar: 304 200,

“4.4. @& 12.2.b. and the Cafe of Chefler Mills in the Tenth oo ;‘;Z}?;ﬁﬁf?;_
Fart of my Reports, fol. 137. b. 138.4. 6 E. 6, Dyer 72. pl. 3. 8.Cc.72b

“And where the Statute of 16 R. 2. caf. 5. enads, Thaltl f?{o{‘.if{eﬁs;ﬁ'
a
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all the Lands and Tenements of one atrainted in a Premu.
nire fhall be forfeited to the King, the Cafe in Pafch. 21 El,
was, That one (4) Trudgin being Tenant in Tail of certain
Lands and Tenements was attainted in a Premunire: And
the Queftion before all the Judges of Esgland was, 1f the E-
ftate Tail was barred or not, and it was refolved by all the
Judges, That thofe general Words had not repealed the Sta-~
tute of Donis Conditzonalibus, but that he thould forfeit only
for his Life, and the l{fue in Tail thould inherit. And for
the fame Reafon it was refolved in this Cafe. 1. Firft, that
this Statute of 23 Eliz. which has inflited the Penalty of
20 l. by the Month, has not taken away the Statute of 1 E/.
which has given the Forfeiture of 124, for every Sunday and
Holiday, but that both fhall be paid ; for the one may well
fland with the other: For the Forfeiture of r24. is forfeited
as foon as the Sunday or Holiday is paft, but the 20/ is not
forfeited till the End of the Month; {fo that the 124. is for-
feited by Way of Prevention: Alfo the Forfeiture of the 124,
is given only to the Poor, and the 20/. to the Queen, &
And the Negle& of Divine Service on the Sabbath and Holi-
days deferves greater Punifhment. And that the Statute of
23 Eliz. has not taken away the Statute of 1. as to the faid
Forfeiture of 12 4. appears by the Statute 3 Fac. Regis, cap. 4.
for by the fame A& a more {peedy Remedy 1s given for the
faid Forfeiture for the Sabbath. 2. The faid Branch of the
A& of 28 Eliz. viz. That every Convi&ion beresfier [ball
be in the Court commonly called the Kings Bench, or before the
Fufizces of Affife, &c. and not elfewhere, doth not abrogate -
the whole Power of Juftices of the Peace, and of other Juftices
to whom Authority was given by 23. for yet any of them
may take an Indi¢ment, and that by benign Interpretation
to abrogate as little as may be, Forafmuch as the faid A& of
28 Eliz. reftrains only the Convi&ion, fo that the Power to
take the IndiGtment remains: And fo it was held by all the
Judges and Barons of the Excheguer in Edw. Plowden’s Cafe :
Alfo in the fame Cafe it was held by them, That whereas the
faid Edw. was indicted before Juftices of Peace, and proclaim--
ed before the Juftices of Affife, it was (as to the Proclamation)
againft the exprefs Letter of the A&: But fuch Inditment
ought to have been removed into the Court of King’s Bench,
and upon that Procefs to be made, ¢, 3. That the Sratute of
7 Jac.cap. 6. provides, Thar if a Feme-Covert be convitted,
that the thall be committed to Prifon umtil, &, that this Af-

firmative-
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firmative Law doth not take away the Remedy which was
given to the King for the Forfeiture of a Feme-Covert by
the Statute of 35 El or to the Informer by the Statute of
23 El. becaufe all the faid A&s are affirmative, but the fhall
be punithed but upon one of them. Alfo the Negative
Claufe in the A& of 3 Fac. viz. That no Perfon fhall be
charged for his Wife's Offence, ¢c. doth not extend to a
Feme-Covert to be charged either upon the Stat. of 35 Eliz.
at the Queen’s Suit, or upon the A& of 23. at the Infor-
mer’s Suit ; for the Words are exprefly penned, That o Per-
Jon [ball be charged for bis Wife's Offence, by Force of this
Alt, viz. of the A& of 3 Fac.

And where it is objefted, That the exprels Defignation
of one Perfon is the Exclufion of all other, that is true in
all A&s which are introdu&ive of a new Law, as the faid
Ads of 31 E. 3. ¢ 8H.6. but here are two Als of Par-
liament, and the A& of 35. doth not give it t0 a new
Perfon, but to the fame Perfon that 23. has given it,
viz. to the Queen; and it is but an A& of Addition to
give a more fpeedy Remedy than was given by the A& of
23. As ina Writ of Mefn, the Procefs at Common Law
was Diftrefs infinite ; and altho’ the Statute of W. 2. cap. 9.
gives more fpeedy Procefs, and in the End forejudger ; yet
the Plaintiff may take which Procefs he will, either at the
Common Law, or upon the faid Statate, becaufe both are
in the Affirmative, and therewith agree F.NV.B. 137. 4
14 Hen. 7. 10.b. 36 Hen. 6.3.4. 3 E. 4.27. 48 E. 3. 14.
15 Hen. 7. 16, Stradling’s Cafe, Plo, Com. 207.a.b. 17 Eliz.

35 Eliz.cap. 1.
23 Eliz. cap. 1-

2 Inft. 371, 3724
&

Br. Scire fac.
146 1 Rol. Rep. .
91, 243 Dyer

343. Dl 55+ Benle
in Kelw. 211, ple

Dyer 243. 46 E.3,4. 21 E.3. 11. 30E. 3.11. 20 Hen.6. 33 . penl. 152,

11. 29 Af. pl. 35. 29 E.3.24. 8E-3.52. 22R.2 Da-
miges 130. :

And 1t was obferved, That in many Cafes the Defigna-
tion of a new Perfon in a latter A& of Parliament fhall
not exclude another Perfon who was authorized to do the
fame Thing by a precedent A&. It is enated by the Sta-
tute of 8 Hen. 6. cap. 16. that after Office found, @'c. he
who finds himfelf grieved, may within the Month offer a
Traverfe, and to take the Lands and Tenements to Farm,
and that then the Chancellor, Treafurer, and other Officer
thall let them to him to Farm until, @c. Vide 13 E. 4. 8. a.
And now by the Statute of 1 Hen, 8. 16. he has Liberty by
the Space of three Months; and afterwards the Statute of
32 H. 8. cap. 40. gave Authority to the Mafter of the Wards,
with the Advice of one of the Council, to make a Leafe
of the Lands of a Ward or of an Ideot, during the Time
they thall remain in the King’s Hands ; altho’ the latter A&
defigns another Perfon, yet it doth not utterly take away the
firft: For if before any Leafe made by the Mafter of the W ar%s,

the

pl.210. O Benl.
20+ pls21e-.

Moor 244, |
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the Chancellor and Treafure make one according to the
Statute of 8 H. 4. then the faid Mafter can’t demife it; and
{o if the Mafter makes it firft to another, the Chancellor
and Treafurer can’t demife it to the Party grieved, as
Stamford holds, Prar. Regis, fol.69.4.b. Where he men-
)1 Co.axé-zbé tions the faid Rule, Quod (&) leges pofferiores priores contra-
Sy on. rias abrogant, 43 Aff. pl-9. ‘the Starute of 13 E. 3. de Mer-
3‘3&‘%7’ %Rol. catoribus, which gives the Affife to Tenant by Statute Mer-
Rep. 4105 423+ chant, fhall not take away the Affife which the Tenant of
H‘“";'f“f&";s;. the Freehold had before, but both well ftand together, So
Soib: 160, in 33 H. 8. Dyer .(b) 50. If it was enacled, that the younger
E})"}’;ﬁ,.‘%‘i}, Son fhould have an Appeal of the Death of his Father,
172. 1 Rol.Rep. that fhould not exclude the elder of his Suit, becaufe there
o ;’y“ 5 are not any Words of Reftraint. As to the other Objection,
That the Generality of the Words, All and every, &e. im-
() :Ioft. 8. Ply a Negative, becaufe (c) gu1 omme dicit nibzl excludiy, To-
that it was anfwered and refolved, 1. That the faid Words
are not fmpliciter general, but fecundum quid,’ as has been
faid, which is a full Anfwer to this Obje&ion. 2. That in
(d) pyer se-pl.r. the Principal Cafe in (d) 33 H.8. Dyer 50. that a Demife
ﬁ?}‘r‘;‘; #9557 made under the Great Seal, of Land within the Survey of
Yob. 172. the Court of Augmentation, by the Authority of the fame
© A Rer-o. Book, is not void. (¢) Vide Porser’s Cafe in the firft Part of
Jacadn. Moor my Reports, fol. 25. and Gregorie’s Cafe in the fixth Part of my
3 pent. in Ket. Reports, fol. 19 b. and the Statute of (f) 23 Hen.8. cap. 3.
20 pl.16.  provides generally, That all Attaints kereafier 10 be taken,
fﬁf‘lf\,f%fﬁ,\,,',is’.;; Jhall be taken in the K's B, or Common Pleas (but the Makers
plias. Dyer  of the A& do not ftay there, but add thefe Words) and
2o o7 b in lmone other Court, Vide Dyer 202.b.  So it was enaed
Ce) Dyer13s. by the Statute of 6 (g) E. 6. That the Quarter Seffions in
ol R the Counties of Anglefey, e, fhould be always held at Bean.
Rep. 100° mares only, Et non aithi infra Comitat Anglefty, &c. and
Seffions were held at Newbuwrgh in the fame County, and
divers Perf{ons there indicted, ¢c. and 4 & 5 Ph. ¢ Mar. it
was refolved by all the Judges of England, that all was Co-
ram non judice and void, by Reafon of the faid Negative
Prebibition: By which it appears, That the General and
Affirmative Words were not the Caufe of the Refolution,
And the Chief Juftice faid, Thataltho’ there be Nega-
gaymond 13- tive Words in an A& of Parliament, yet in many Cafes
Hlavdres 391. Br. they fhall not bind the King’s Bench, becaufe the Pleas there
Hleape 1948 are’ Corams iff0 Rege; and thereupon he put the Cafe in
Sandusry 1z, Br. 21 E. 3. 55 h. & 21 Afl. pl. 12. the Abbot of Weffmin-
Regerr. o fler’s Cafe, That where it is enadted by the Statute of
" We fiminficr 1.cap. 3. ‘That from henceforth nothing be de.

. manded,
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manded, not taken, nor levied by the Sheriff, nor by other,

for the Efcape of a Thief or Felon, till the Efcape be ad«

judged before Juftices Errants; the Cafe was, That it was

prefented in the King’s Bench, that the Abbot of Wefimin.

Jler had fufferéd certain Clerks attainted beforé the King,

which were in the Abbot’s Prifon, delivered to him out

of the Mur[balfey, to efcape, and there Pole who was of

Council with the Abbot, moved the Court, That by Force

of the faid Statute, till the Eire, the Abbot ought not to

be impeached, by which he thould be put to anfwer, ¢

non aljocatwr, wherefore Pole pleaded, that they did not

efcape. So when a Statute makes a new Law, and affigns

cerrain Juftices to execute it ; although the Juftices of the

King's Bench are not by exprefs Words authorized by the

A&, yet they may execute it, as the faid Stature of 8 H. 6. 9. ; poy, pep. o1
gave Power to Juftices of Peace to make Reflitution, and Dall. 25. pl. 5.
therefore Juftices of Oyer and Terminer, or Gaol-delivery, f;ﬁ';;f Kelw.
¢7c. fhall not make Reftitution, and o it was refolved as Dal.in Afh
has been faid; yet if the Indi&ment is removed into the R ¢o.2.b.
King's Bench Coram Rege, they fhall award Reftitution, 9 Co.118. b
and fo upon Argument it .was refolved in the King’s Bench

in 4 H. 7. 18. b. and thereupon a Writ of Reftitution was

awarded, and therewith agree 15H.7.5.b. wide 7 E. 4. 18. 9Co. 118.b:
And the Ghief Juftice cited a Refolution of the Judges, Bt Forcib. Ent.
Mauch, 37 & 38 Elzz. in this Cafe, in the General Pardon . Ent. 44.
de Anna 35 Eliz. there is an Exception of all Penalties or D¥eriés-b.
Forfeitures converted toa Debt by Judgment, Order, De- 1 Rol Rep. o2, -
cree, or Agreement ; now the Queftion moved to the Jufti- 3t -

ces was, If a Recufant convicted upon Proclamation made Cawly 69, 108,
according to the Statute of 28 El. fhould be within this Ex- **
ception? and it was refolved, not; for the Words ot the

Statute are, Shall be convitled, as if be had ben found guilty

by Verdzél, and doth not fpeak of any Judgment: Alfo, al-

tho’ the Parliament upon fuch Convi&ion ordains (whick is

in the Nature of a Judgment) that he fhall pay the Forfeis

tures, ¢5c. yet that is not fuch a Judgment as is intended

within the faid General Pardon: Bur it was refolved, that.

#f he had been conviéted and Judgment given thereupon

according to the Statnte of 23, that fuch Judgment is

within the faid Exception; and it was well obferved, that

the Statute of 1 Juac. Regis, cap. 4. ena&ls, That all Statuses

made againft Recufants in the Reign of Queen Elizabeth, fball

be put in due and exait Execution.

As to the laft Obje&ion, it was refolved, That no fuch fntea 5. B.
double Charge can accrue to him, but rhat he may plead, pilm g0
That he was auter foits convi&, @'c, and fo by Pleaavoid the

" K ' - double
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double Charge. And where by the Statate of 3 Fuc. c. 4.
it is enaded, That no Indi¢tment, &c. nor any Proclama=
tion, Qutlawry, or ather Proceeding shereupon, fball be avoided,
by Reafon of any Default of Form, or Lack of Form or other
Defeet what foever, (other than by direét Traverfe 1o the Point
of not coming to Church, or not receiving the Sacrament,
whereof fuch Perfon [ball be indiéled) bur that the fame In--
diltment (ball fland in Force 5 any [uch Default in Form, or
other DefeGt whatfoever notwithflanding, the Recufant may
well plead any Collateral Bar, as Pardon, Submiffion, auter
foits convi&, or other Bar debors, for this A& extends only
to Defe@ts within the Indictment, or other Proceedings.

And that the Informer cannot charge any who is convi&ted
before at the Queen’s Suit, upon the Statutes of 23 Eliz.
35 Eliz. or 3 Fac. Regis. But thofe who are concealed,
and not chirged at the King’s Suit, the Informer may ex-
hibit Informations againft them upon the Statute of 23 E/,
in the King's Bench, or before Juftices of Affife, or Gene-
ral Gaol-delivery, and fo charge them, who peradventure
otherwife would never be charged, for by the Statute of
23 Eliz, he ought to be char%ed within a Year and a Day:
So that for any Forfeiture before the Year and the Day, no
Remedy can be taken, either by the King or by the Infor-
mer, becaufe the Time islimited in certain by the faid A&
of 23 El. ¢&c. and therefore it was faid, that in this Cafe
the Informer was neque falcator, neque meffor, but [picilegus,
wiz. a' Gleaner. And that thofe Recufants, Feme-Coverts,
or others, who have not been convi&ed at the King’s Suit,
that the Informer may find them, and charge them, other-
wife they might efcape unpunithed: And in the principal
Cafe, for a great Part of the Time, If the Informer had
not exhibited his Information, the King would have loft
all for fo much of the Time as was before the Year, whereas
in this Cafe he fhall have two Parts, whereof one fhall be
to the Ufe of the Poor, and afterwards Judgment was given
againft the Defendant.

Nota Reader, Trin. 31 El in this Court inter Stretton
qui tam, c. and Tayler, it was adjudg'd, Thar after a po-
pular A&ion brought, altho’ the King's Artorney will enter
ulterius mon wult profequi, or if the Defendant pleads a fpe-
cial Plea, altho’ the Ufe is that the Attorney-General re-
plies only, yet if he will not reply, or profecute for the
King, the Informer may profecute for his Part, for by
the Suit of the Informer commencd, he has made the Po-
pular Adtion his Private Action, which the King nor any

2 other
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other can releafe as to his Intereft, and the Condemnation
or Acquittal of the Party at his Suit is a Bar againft all
others and againft the King : And yet the King in all thefe
Cafes before any A&ion commenced by an Informer may 22‘5*;;94-‘ ’
pardon and releafe it, and that fhall be a Bar againft all sra. - S0
People; and this Difference was granted, and denied by éi‘v',;l;‘;s 8o
none. 1 H. 7.3 4. and therewith agree 37 F. 6. 4. 4, Moorss.”
SE. 4 3.4 2R 3.12. Alfo Mich. 30 & 40 EL it was By, sgac 4%
adjudge?i in this Court, That if pending the Information, pulars.” =
the Informer, gui tam, ¢z dies, that yet the King's At- 3550 Ko 100
torney may profecute the Suit for the King, for the Infor- Cro. Jac. 481.°
mation by the Party, fhall ferve for the King after his Mf)'or?‘fls.z'
Death. , 2 Bulfer. 261
3 Inft. 194
[Whether a Convi&ion of Deer-flealing is pardoned by an

A& of General Pardon. Sce 1 S/t 384, Rep. Q A.235.]

Kz The
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PArT XI,

The CASE of the Ma-
fter and Fellows of
Magdalen College in
Cambridge.

Pafch. 13 Jacobi 1.

}Ohn Warren brought an Ejefhione firme againft Fohn Smith
Mafter of Arts, which began in the King’s Bench, Pajche
9 Jac. Regis, Rot. 288. and declared on a Leafe made by
Francis Caffillion Knight, 20 Decemb. anno 8 Fac. of an
Houfe in London in Farochia Sanili Botolphi extra Aldgate in
Warda de Aldgate, from the Feaft of St. Michael the Archangel
then laft paft tor two Years; by Force of which the Pl. entred,
and was poffefled till ejeGted by the Defen, The Def. plead-
ed Not guilty ; and the l]ury gave a fpecial Verdi&, viz.
That long before the Trefpafs and EjeGment, Rogerus Kelke
Sacre Theologie Profcffor, Masiffer, ¢ Socii Collegii Sanfle
Maria Magdalene in alma Academia Cantabrigie, Seifiti fuer’
de infraferipte Mefuqgio cums pertinen’ in Dominico fuo vt
de feodo in jure Collegiz fui prad, and fo being thereof fei-
fed, 13 Deceml’ anno nuper Reging El. 17. by their Indenture
in Englifb, between the faid Queen El of the one Part,and
the faid Mafter and Fellows of the faid College of the other
Part,and enrolled in the Chancery of Record, the faid Mafter
and Fellows for drwers Confiderations them thereunto efpecially
moving, did give and grant 10 our Sovereign Lady the Queen,
All that their Meffuage (which was the Mefluage mention-
ed in the Declaration) with the Appurtenances, lying in the
Barifb of St. Botolph witheut Aldgate, London, o have and

1]
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1o hold the [aid Meffuage, with the Appurtenances 10 owr [aid
Soverezgn Lady the Queen, her Heirs and Succeffors for ever ;

yielding and paying therefore yearly to the fuzd Mafler and

Fellows, and their Succeffors, at the Feaff of St. Michael the
Archangel, 15). with Claufe of Diftrefs, and under this
Condition or Provifo following, viz. Provided neverthelefs,

That if our faid Sovereign Lady the Queen, her Heirs and
Succejﬁ;x, [hall not fufficiently convey, and affure by Lectters

Patents under the Great Seal of England, the fazd Meffuage

with the Appurienances unlo one Benedi& Spinola, Merchant

of Genoa, and his Heirs, before the Furft Day of April next

enfuing, That then this prefent Indenture, and every Gifs, Grant,

and Article therein contained, [ball ceafe and be utterly void,

and of none Effelt, as by the faid Indenture, whereof one

Part was fealed with the Seal of the faid Mafter and Fel-

lows, and the other with the Great Seal of England ap-

pears: And the Jury further found the A& of 13 Eliz. ¢. 10. Co. Lit-43. 2,
by which it is enadted by Authority of Parliament, That #;?; o0
from thenceforth, all Leafes, Gifts, Grants, Feoffments,¢Co. 37.2.
Conveyances or Eftates, to be made, had, or fuffered by any ;4‘335-4?;?;;;3’
Mafter and Fellows of any College, Dean and Chaprer of Cr. El.a30.
any Cathedral or Collegiate Church, Mafter or Warden of 3’3‘;%“,:;4"
any Hofpital, Parfon, Vicar, or any other, having any Spi- Goldf 171
ritual or Ecclefiaftical Living, or any Houfes, Lands, Tithes, } ooy o
Tenements, or other Hereditaments, being Parcel of any

fuch College, Church, Cathedral, Hofpital, Re&ory, Vicar-

age, or any other Spiritual Living, &, to any Perfon or

Pecfons, Bodies Politick or Corporate, other than for the

Term of 21 Years, or three Lives, fhall be utterly void and

of none Effed to all Intents, Conftru&tions and Purpofes,

¢c. and they found likewife the A& of Confirmation of

Letters Patents made 18 Eliz, cap. 2. by which it is re- 1 Rol Rep. 151,
cited, That where, after the 18th Day of Novemb. in the firft 154 159265
Year of the Reign of the faid Queen Eliz. divers and feveral 1 Jones 217
Honours, Caftles, Lands, Tenements, Rents, Reverfions, Ser- & 12?’;1677"
vices, and other Hereditaments, were conveyed and affured Pofica 76,2,
to the faid late Queen, her Heirs and Succeflors, by di- Moor 338
vers and fundry Perfons, and Bodies Politick, as well for the

Bifcharge and Satisfation of great Debts and Sums of

Money, as for other good Confiderations, for the perfe&
Affurance, Confirmation, and further Surety of which, it

was enafted by Authority of Parliament, That all Feoff-

ments, Fines, Surrenders; Aflurances, Conveyances and Eftates

in any Manner convey’d, had or made, or to be made at any

Time within feven Years after the End of the Seffion of ‘the

fame Parliament, To o7 for our Sovercign Lady the Queen’s Ma-

ey, by or from any Perfon or Perfons, Bodies Politick or Corpo-

ratey of any Honours, Cufiles, Manors, Lands, T enements, &c,
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for any Debt, Sums or Sums of Money, or other Confideration
whatfocver, [ball fland, remain, and be good and available in
Law 10 all Intents, Confiruétions and Purpofes, according to the
true Meaning, Intent and Purport of the [ame, Saving to all
and every Perfon and Perfons, &c. And further it was en-
acted, That all Letters Parents, Indentures and other Wri-
tings, fealed with the Great Seal of England, or the Seal of
the Dutchy of Lancaffer, or the Seal of the County Palatine
of Lancafler, then made and granted by the {aid Queen for
any Sum of Money, or for ‘any other Confideration, effent
bona, perfeita, and effeGual in Law, @c. againft the faid
Queen, her Heirs and Succeffors, according to the Tenor
and Effe&t of the fame Letters Patent, @c. And they fur.
ther found, That the faid Queen Elzz. 29 Fan. in the faid 17th
Year of her Reign, by her Letters Patent under the Great
Seal, granted unto the faid Benedill Spinola (who was then
a Free Denizen) the faid Mefluage with the Appurtenances,
to have and to hold to him, his Heirs and Affigns for ever:
Which Benedit Spinola, 15 Funiz, Anno 22 Eliz. by his Deed
indented and inrolled within fix Months in the Court of
Chancery, did, for Money, bargain and fell the faid Mef-
fuage, with the Appurtenances, to Efward Earl of Oxford, and
his Heirs; by Force whereof the faid Earl entred, and was
thereof feifed in his Demefn as of Fee, prout lex poffulat, and
he being thereof fo feifed, Rowland Broughton, Gent. and
Elizabeth his Wife, Crafl. Trin. Anno 24 Elz2. levied a Fine
of the {aid Houfe, with the Appurtenances, to the faid Earl
of Oxford and his Heirs,with Proclamations, which were found
ar'large according to the Stat. and afterwards 9 Maii, Anne
25 El. the faid Earl demifed the faid Houfe to Edw. Hamond
for 51 Years, who 9 Novemb. Anno 26 Eliz. affign’d all his In-
tereft and Term for Years in the faid Houfe, to one W. Ma-
foamywho 4 Oétob. Anno. 2 Fac. died thereof poffefled Inteftate,
after whofe Death Alice his Wife took Adminiftration of his
Goods, &e. and 1 Feb. Anno 4 Regis nunc, took to Hufband
the faid Franczs Caffillion, Knight: And that the faid Roger
Kelke, Mafter of the faid College, 8 Fan. Anno Domini 1602.
(which was Anno 44 Rr%ni Regine Eiiz.) died; and after
his Death BarnabyGooche,Do&or of the Civil Law, was elected
and made Mafter of the faid College, and that the faid
Edw. Hamond, in the Name and Stead of the faid Earl then
Tenant of the faid Houfe, paid to the faid Barnaby Gooche,
then Mafter of the faid College, 15/, of the Rent aforefaid,
to the faid Mafter and Fellows of the faid College due at
the Feaft of St, Michael, Anno Domini 1606 ; which 15 /. the'
faid Barnaby Gooche, then Mafter, received, and by Writing

under
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under his Hand, without a Seal, acknowledged that he had
received it ; and that the faid Barnaby Goocke, within five
Years after he was chofen Mafter, and after the Receipt of the
faid Rent, vzz. § Feb, Anno 4 Regis nunc, into the faid Houfe,
with the Appurtenances, upon the Poffeflion of the faid
Francis Caflillzon and Alice his Wife, did enter zn jure Colle-
gii fui prad’, and the faid Mafter and Fellows of the faid
College, § Feb. Anno 4 Regis nunc, by their Indenture under
their Common Seal, demifed the faid Houfe with the Ap-
purtenances, to the faid . Smith the Defendant, for fix Vears;
and that the faid Fraacis Caflzllion, Kuight, upon the Poflef-
fion of the faid Fobn Swmith, re-enterd and made the Leafe
to the faid Fohn Warren, prowt in the Declaration, who was
ejected by the faid §. Smub, prout in the Declaration : And
the Queftion which the Jury referred to the Court was,
Whether upon the whole Matter, the Entry of the faid
F- Smath was lawful or not, .
And this Cafe was argued at the Bar by Hobart, then At-
torney General, Montague the King’s Serjeant, George Groke
w—— for the Plaintiff; and 2elverton the King’s Solicitor,
Thomas Crew —— for the Defendant,
IAnd in this Cafe four Points were moved and argued at Four Pointss
the Bar.
1, If the faid Conveyance made to Queen Elizabeth by the L
Mafter and Fellows of the faid College, of the faid Houfe,
Parcel of the Pofleflions of the faid College, after the faid
A& of 13 Eliz. Reying, was reftrained by the faid A&?
2. Admitting the faid Conveyance was reftrained by the 2
faid A& of 13 if the faid A& of 18 Eliz. has fupplied the
Defe& thereof, and has made it perfe and effectual ?
3. Admitting alfo, That the A& of 18 Eliz. doth not 3,
extend, nor give any Force to it, If the faid Fine levied,
and five Years paffed, fhall bind the Right of the Mafter and
and Fellows of the faid College for ever?
4. 1f the faid Acceptance of the Rent aforefaid, by the 4
faid Mafter of the faid College, fhould difable or conclude
him from entring into the faid Houfe ? And if any of the
faid Points thould be adjudged againft the Defendant, then
his Entry was not lawgul, and by Confequence Judgment
thould be given for the Plaintiff, Bonum defendentzs ex inte-
874 caufa, malum ex quolzhet defellu. .
As to ‘the firft it was objected, That by the Rule of the Poficass.b:
Law, the King not being named in the A&, is by the Law 1 Rol. kep. 151,
exempted out of the Ad, for the Law gives the King this 55,155 1%
Prerogative, That for the Dignity of his Royal Perfon, he Co. Lic. 43. b.
is not by Conftru&ion of the Law included within thefe com-’f;‘;' Mt
mon Words, Per fon or Per fons, Bodies Politick or Corporate ; and ! '3:022?1 .
be the Star. Afficmative, or be it Negative, which is ﬁgongeyé Hard, Sc.)gjo.
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it fhall not bind the King unlefs he is fpecially named, bur
he thall take Benefit of a Statute altho’ he be not named, as
(=) 13 Co. 27, the Statute of V. 1 ((1) Cllp. 36, which fettles reafonable ald
EA b (28 well to make the eldeft Son Knight, as to marry the eldeft
1 Roll. Rep-157, Daughter) in certain, enad&s, That from henceforth of a
1%ar. 2. ¢ 25 whole Knight's Fee be given only 20s. and of 20/ Land
2}11(}(4._:31(,523;. held in Socage, 20+. and of more, morz, an.d of lefs, lefs:
;{:{;iﬂ:té;. A But it was held, That forafmuch as the King was not na-
med, he was not bound by that Law, and to fettle that in
certainty was the A& of (b) 25 E. 3. cap.11. made, in which
A& the King was fpecially named. ~ 7ide F. ¥. B. 82. f. ace.
Alfo the Statutes of Limitations, fczl,of Merton, cap.8. W. 1.
1 Roll. Rep. 151, c4p. 3. and 32 H.8. cap. 2. have never bound the King. So
Plow.244-2. " the gtamge of W. 2. cap. 5. which gives the Plea of Plenarty
by fix Months, doth nbt bind the King, becaufe the A& is
general, and doth not name the King. The Statute of
27 E. 1. which gives Trial in the Country by Nzf prius,
thall not bind the King, F. N. B. 241.b. 24 E. 3. 23, ¢5.
So by the Statute of 18 E. 1. of Quia emptores terraruwm,
the King is not bound, as it is held in 10 H. 7.23. 4. &,
The Statute of Magna Charta, cap. 11. enalls in the Nega-
() 1Roll. Rep. tive, (c) Quod communia placita non fequuntur curzam ;_mﬁram,
W sqna Jed tencantur in aliquo feco certo, but that doth not bind the
Plow.>,0-b-  King, as it is adjudged in 23 H.3. Tit. Brief, and 31 F. 1,
3o o Tit Prerogative 28, for he may have a Quare Impedit in the
51Co.7s.a  King's Bench; and many other Cafes were cited upon this
large and common Ground, which you may find in our
() 1 Roll. Rep- Books, and efpecially in Plow, Com. (d) 240.b. in the Lord
1 RoLRep. Barklevs Cafe. Vide 11 H. 4. Guare Impedit 120. 11 H. 4.
piaice 87, Br. Prerogative §7. () 12H.7. 21. 4. i Stoner’s Cafe,
(1) Br- Trea- 4 E. 3.34. 30 E.3.5. () 7 H. 4. 32. b. 4 Mar. Dyer 143,
1on 4- So in the Cafe at Bar, forafmuch as the Queen was not na-
med in the faid A& of 13 Elzz, the was not bound thereby,
but was at Liberty to take the faid Grant as the was before
the faid A& of 13 Elz,

It was likewife urged, That always after the A& of 13 FJ,
divers Mafters and Fellows of Colleges, Deans and Chap-
ters, Mafters or Wardens of Hofpitals, and others having
Spiritual or Ecclefiaftical Livings, have made many Eftates
and Leafes to Queen FElizabeth, and to the King that now
is, which are granted over and transferred to many Per-
fons, and all thefe were made by the Advice of Men well
learned in the Law, and of the Counfel learned of the

- - faid late Queen, and of the King alfo, and the change
- of fuch a common and conftant Opinion, upon which

the Eftates and Interefts of fo many Men depend, will be

the Occafion of great Vexations, Suits in Law, and the

‘Ruin of many, who have not only fpent their Subftance,

or

() 13 Co. 27,
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or the greateft Part of it, upon fuch Eftates and Leafes, but

alfo have fpent much upon new Buildings, and other Charges

upon them, all which will be utterly loft by the Change of

the faid continual Pradtice ; and in fuch Changes, (2) Kerw (u) ¢ co. 4o. b
progreffus offendunt multa que tnitio precavers aut previderi non 1 Co 45
‘poffunt : And another {aith, Quod in edificsis laps male pofiius Hawks Max.air,
non ¢ff removendus ; and the Law faith, (b) Intereff Rerpublice B o s a

ut _/ft ﬁnir litzum. * C 3 Bulfir, o8,
As to the 2d Point, it was argued by the Plaintiff’s Coun, §odb- 2

fel, That admitting the Queen was bound by the faid A& 1 RollRep.rsas
of 13 Eliz. yet the faid A& of 18 Eliz. has made the Grant %4 165 ;
to the Queen good and effectual; for admitting the faid Grant
to the Queen was voidable afterwards, or immediately void
and of none Effe&t, yer the A& has made it unavoidable,
good and effectnal ; for the Words are, For the perfe&t Af-
furance, Confirmation, and further Security of fuch Affuran-
ces, Conveyances and Eftates, ¢f¢. it is enafted, That they
thall fland, remain, and be good and available in Law to all
Intents, Conftru&tions and Purpofes, according to the true
Meaning Intent and Puiport of the fame. So that it appears by
the Words of the A&, that the full Intent of the Makers of
it, was ta make that perfet which was imperfe&, and to
make that affured which was not fure, and to add greater
Force to that (by Addition of further Security) which was
defe@ive before ; and to this Purpofe the Makers of the
A&, not only in the faid precedent Words, but in thofe
which are fubfequent, are very Provident, and in 2 Manner
curious to take away all Evafion which might be made out
of it, and therefore firft it is enacted, That they fhall fland,
remain, and be good and available in Law. And to anfwer
a fecret Obje&tion which might be made upon the Words of
the A&, fe. All Feoffments, Fines, Affarances, Conveyances,
Eftates, ¢&. that they ought to be fufficient, for an infuffi-
cient Thing is reputed in Law for nothing, to ouft that, thefe
Woards are added, To all Intents, Confiru&tions and Pur-
poles, according to the true Meaning, Intent and Purport there-
of ; {o that the A& doth not fay, That they fhall be good
and available, according to the firi& Conftrudtion and Ope-
ration of the Law (for if they were good and available in
Law, then there needed not any A& to make them perfe&
or fure, or to add further Security) but the Words are, 4c-
cording 10 the true Meaning, Intent and Purport of them ; and
without Queftion in the Cafe at Bar, thetrue Intent and Mean--
ang of the Mafter and Fellows, and of Queen Elizabeth alfo,
and the Purport of the Indenture was to convey the faid
Houfe to the Queen, her Heirs and Succeffors, for fo much the
faid Indenture purports, altho’ it be not of Force to convey it;.
2 ‘ And
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And it was faid, That if a Bifhop had made an Eftate or
Leafe to Queen Elfz. and afterwards the A& of 18 Eliz. was
made, that had made good the Eftate or Leafe to the Queen,
* altho’ it was never confirmed by the Dean and Chapter. $o
if an Infant had levied a Fine to the Queen, or to others for
the Queen’s Behoof, that after the A& of 18 El:z. the Infane
fhould never reverfe the {aid Fine for Nonage. And many
other Cafes out of their own Invention were put, which
purpofely omit. ‘
s Roll.Rep.153,  As tothe 3d Poth they argued, That the faid Mafler and
155,160, 162 Fellows of the-faid College were a Corporation aggregate of
#H.7- €24 anyand had the entire Fee in them,and by the Star.of 4 H.7,
fhould be bound by Fine and Non-claim by five Years, as it
is adjudged in Groft and Howel's Cafe, Plow. Com. 538. and in
1 Roll. Rep. 160, Stowel's Cufe, Plow. Com. 376. Vide 7 E. 6, 83." Dyer. Vide
ﬁgf(i?fsvﬁ. 24 E. 2. 58. and that the Stat. of 13 Eliz. doth notaid them
> Rol. Rep. 162+ i this Cafe, becaufe it extends only to Leafes, Gifts, Grants,
Dyer 83 pl-77 1 other Affurances or Conveyances made or fuffered, and
notwithflanding the Word ({uffered) yet there onght to be
an Affurance or Conveyance {uffered, to which they fhall be
Party, as by a common Recovery of Lands had againft them,
or Recovery of an Annuity by Confent againft them, as ap-
pears in Eytrene’s Cafe, 14 El. in the fifih Part of my Reports,
1 Roll. Rep. 352, fol. 14. b, But this Cafe of a Fine levied between-Strangers
i 138,162 and Non-claim by five Years, was never queftioned or doubt-
Poftea 75. b, ed 3 and it would be a great weakning of the general Affu-
Hob. 7. rance of the Realm, if this A& fhould be confirued againft
the Letter, to exempr all thofe named in the A&, fo that
they fhould not be bound by any Fine and Non claim,
1 Roll.Rep-153,  As to the 4th Point, Forafmuch as the Mafter{ who is the
155, 160, 162 p1ead of the Corporation, has accepted of the Rent, and
made an Acquittance thereof under his Hand, he has con-
cluded himfelf from entring during the Time rhat he is Ma-
fter, and forafmuch as he is concluded, the Fellows, without
their Head cannot enter ; and thereapon they concluded,
That for all thefe four Points, or for fome of them, for if
any of them fhould be adjudged for the Plaintiff, Judgment
ought to be given againft the Defendant, Againft which it
was argued by the Defendant’s Counfel, and they concluded
that Judgment thould be given for the Defendant,
Antea 63. 2. b. And as to the firft, which was the principal Point of the
¥ Roll. Ren. 153, Cafe, it was argu'd for the Defendant and unanimoufly refolv'd
101163164 Lo the Juftices, Crke Ch. Jul. Sir Jobn Croke, Sir Fobn Dod-
deridge, and Sir Robert Hosghion Juitices, upon folemn Argu-
ment in Courr, that the faid A& of 13 EI extends to reftrain
o - ‘ ' - the
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the Mafter and Fellows of the faid College from conveying

the faid Houfe, Parcel of the Pofleflions of the fame College,

to the Queen, altho’ the Queen was not exprefly named in

the faid A& And firft it was refolved, (2) That the gepe. (*) Hard. 303,
ral Words of the A& extend to the Queen, for the Words 34{%}1352!-
are, To any Perfon or Perfons, Body Politick or Corporate, and 5 Corn i 1%
without Queftion the Queen was a Perfan, as it is faid gy Eech Cafe, Hob
10 H.7, 18.a. (b) Rex eff perfona mixta,, and that fhe was 5 &5 11 Con 1
Body Politick appears in Plow. Com. in the Cafe }f the Dytehy 2 Co.a9.3.
of Lancafler, 213. and in the Lord Barkley's Cafe, 234. and “Ave

in many other Books. Then if the A& be general, ang

the Queen Be clearly included within the Words, if fhe fhaj)

be exempt out of the A&, it ought to be by Confiru@ion of

Law, and as_this Cafe is, the Law will not make fuch Cop.

firu@tion for Reafons apparent in the A& itfelf, (i) 1, The

Queen, Lords Spiritual and Temporal, and the Commons

who made the faid A&, have adjudged, as in the Preamble

appears, long Leafes made by Colleges, €. to be unrea-

fonable, and againft Reafon (a fortiori, an Eftate in Fee.

fimple, ¢7c.) and the Law which is the Perfe@ion of Res.

fon, will never expound the Words of the A& againft Rea-

fon. 2. The Parliament has adjudged them Caufes of Dj.

lapidations. 3. To be the Decay of all Spiritual Livings,

4. The Decay of Hofpitality. And s, The utter Impoverifh-

ment of Succe(fors Incumbentsin the fame : And upon all thefe

follows a Confequent fearful and dangerous, fiil, decay of the

True Religion and Spiritual Worfhip of God ; for it is rew

corded in Hiftory, that there were (amongft others) two

grievous Perfecutions, the one under Dioclefion, the other

under Jaltan furnamed the Apofiate ; one of them intending

to have extirpated all the Profeflors and Preachers of the

Word of God, and therefore the Record faith, Occidit omne; 1 co, 44.b.
Prcshyteros, but notwithftanding that Religion flourithed,
for, funguis Martyrum eff femen Ecclefie, and yet that was 4
dreadful and grievous Perfecution ; but the Perfecution under
the other was more grievous and dangerous, guiz (as the Hifto-
1y faith) occidit Preshyterium, for he robbed the Church, and
fpoiled Spiritual Perfons of their Revenues, and took from
them whatever they might live on, and thence in fhorr Time
enfu'd great Ignorance of the True Religion and Service of
God, and thereby great Decay of the Chriftian Profeflion ;
for none would apply himfelf, or his Sons, or any other he
had in Charge, to the Study of Divinity, when they thould
have, after a long and painful Study, nothing ta live on,
Vide all this Word for Word in the Bifbop of Winchcfter’s s Co. 1. b,
Cafe, in the fecond Part of my Repores, fol. 4q.5. "And 007

therefore it was unanimoufly refolved, Thae general Sta- 2 bullic. 15 .
tutes,

1 Roll. Rep. 164,
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Co» Lit, 341, 2.
2 Bulftr. 53.
Hob. 243.
Hawks. Max. 2.
WWings Max. 3.
{c) 2 Inft. 264.
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tutes, which provide neceffary and profitable Remedy for
the Maintenance of Religion, the Advancement of good
Learning, and for the Relief of the Poor, thall be extended
generally according to their Words; and God forbid that by
any Conftru&ion, the Queen, who made the A& with the
Affent of the Lords and Commons, thould be exempted out
of this A& of 13 Eliz. which provides neceflary and profit-
able Remedy for the Maintenance of Religion, the Advance-
metit of good Literature, and the Relief of the Poor; and
out of thefe Colleges, Deans and Chapters, &c. as well the
Church is furnithed with grave and learned Divines, for the
Inftru@ion of Chriftians in the True Religion, as the Com-
monwealth with learned Men for the better Adminiftration
of Juftice, as well Temporal as Ecclefiaftical, which ( fc. Re-
ligion and Juftice) are the main Pillars which fupport the
King’s Crown ; and therefore of all others, the King, who as
hath been faid, is perfona mixta, Medicus Regni, Pater Patria,
@ (a) Sponfus Regni, who per annulum is wedded to the
Realm at his Coronation, fhonld not-be exempted out of
this A& by Conftru&tion of Law, which would be againft
Reafon, and the Caufe of Dilapidations, the Decay of Spi-
ritual Livings, of Hofpitality, of the utter Impoverithment
of Succefiors, and by Confequence the Decay of Religion and
Juftice would enfue, and therefore it is true, {b) quod fumma
ratio eft que pro Religione facit: And W.1. (¢) cap. ult. fum-
ma Charilas eff facere Juftrciam fingulis, ¢& omni tempore quan-
do uneceffe fueriz.  And it is to be known, That the Law ne-
ver prefumes that any one will do a Thing either againft
Religion, or any Religious Duty: And therefore it is re-
folv’d inCholmley’s Cafe, in the fecond Part of my Reports,f.51.4.
where a Reverfion expe&tant on an Eftate Tail is granted
to one for the Life of Tenant in Tail, and it was faid,

~ That by Poffibility this Grant for Life might take Effe&,

() 1 Roll. Rep.
167.
Dolrin.placit z,
Firz. Brict 268,
By- Buet gol1e

for the Tenant in Tail having no Iffue might become a
Monk, and enter into Religion, and then the Grantee might
have it during his natural Life: But there it is refolved,
That {uch fuperftitious and irreligious Profeflion fhould not
be prefumed in Law, Mic. (d) 10H. 6.8. 4. 7. S. brought an
A&ion of Debt againft Fohan' Rellor’ de T. 1n Com.B. The
Defendant faid, That he was, before the Day of the Writ
purchafed, dwelling and converfant at B. in the County
of N. & non allocatur, for a Parfon fhall be intended by
Law to be Refident upon his Benefice, for the Cure of Souls
which he has there ; for a Parfon who has Cure of Souls,
and is Non-refident, non ¢f difpenfaror fed diffipator, non
[peculator fed (pacalator, and therefore no fuch Thing fhall
be prefumed. So in the Cafe at Bar, the Law will never
make Conftru&tion againft the Maintenance of Religion,
Advancement of Learning, and Sufienance of the Poor;

It
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It is ena&ed by the Statute of 1 & 2 Ph. & Mar. cap. 8.
Qhat it [bould be lawful, &c. to give Lands, Tenements, &c.
by Feoffment, Grant, or other Aflurance, or by laft Will and
Teflament in Writing, 10 any Sgiritual Body Politick or Corpo-
vate, notwithftanding the Statute of Mortmain, (2) One (2) 1 Co. 24.b.
Allaine_Clarke feifed of certain Lands in London in Fee, * Rol. Rep.1s6,
4 & § Ph.¢& Mar. by his laft Will in Writing devifed them Jenk. Cent. 233.
to the Mafter, Fellows and Scholars of Trinsty College in 3Xeb;sse-
Cambridge, and to their Succeflors for ever, for the finding Dyer 255, pho e
of certain poor Grammar Scholars, @c. And Mich, 8 ¢ 9 Hgb- 132 "
Eliz. a great Queftion was moved. 1, That the faid College 1 Rol. s56.
confifted not only of Divines, but of others alfo. 2. That g‘g{;’;;;y
the Intent was to find Grammar Scholars, &c. 3. That in Godb-39s.
the Statute of 34 & 35 H.8. Of Explanation of Wills, Bos *Xelw.66; 168
dies Politick and Corporate are excepted out of it, yet per
opinionem omniwm Jufficiariorum uiriufq; Banci' €& Capiralis
Baronis Scaccarit ; the Devife was held good, and the Statute
of 1 & 2 Ph. & Ma. (being made for the Maintenance of
Religion, Advancement of Learning, and Exhibition of
poor Scholars) ought to be favourably expounded, and al-
tho’ the Lands were held of the King, yet in fuch Cafe the
faid A& was expounded to bind the King. So the Words of
the Statute of 4 H.7. of Fines are general; yet the Succef-
for of a Bithop, Parfon, Vicar, or any other fole Corpora«
tion, fhall not be bound by Conftru&ion of Law, as a Corpo-
ration aggregate of many fhall be, for then the Bithop with-
out the Dean and Chapter, the Parfon or Vicar without the
Patron and Ordinary, ¢’c. might by their Sufferance bind
their Succeffors, which would be the Caufe of Dilapidation
and Diminution of Spiritual Livings, and therefore by Con-
firu@ion of the general Law are excepted, as it is held in
Stowel’s Cafe, in Plow. Com. 376. and Howel’s Cafe, Plow,
Com. 538. By the Statute of 23 H.8. cap. 10. it is ena&ed,
That all Conveyances, &c. to the Ufe of Parifb Churches, Church-
wardens, Guilds, Companies erelled of Devotion, or common af-
~ fent, &c. and all other like Ufes and Intents, [bould be void :
And one Nicholas Gibfon being feifed of an Houfe and ;co. ;.4
Wharf in London, after the faid A& devifed them to Awice 3 Kol kep. 166
his Wife, and her Heirs, upon Condition to found a Free-
School, and for the Suftenance of certain poor Men and Wo-
men, and it was queftioned if this Condition was againft the
faid A& of 23 H.8. Mich. 34 @ 35 Eliz. Reg’, as 1t appears 1 Co.25.b,
in the firft Part of my Reports, f. 22.5. and it 1s there adjudg- §7-El28%
ed, that the faid generalWords of the Act of 23 H. 8. do not 2 Bultt.35.
extend to take away the faid good and charitable Ufes, for * Rel Ree- 263
R N ' Inflruttion

1 Co; 254 bs

Antea 63. b,
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The Queen
bound, though
not named.

Nore the Craft
of the Riiliops
to evade the
Law.
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Inftru&tion of Youth in good Literature, and for Suftenance
of the Poor ; for there it is faid, That no Age was {o bar-
barous as to abolifh Learning and Knowledge, not fo un«
charitable as to prohibit relieving the poor People : So that

" it appears by thefe Cafes, That by Conftrudtion of Law,

Lands conveyed for the Advancement of Learning, or Suf=
tenance of the Poor, have been preferved and maintained
againft the general Words “of the faid Ads: But it was ne-
ver feen, That a general A&, made for the Maintenance
of Religion, Advancement of Learning, and Relief of the
Poor, fhould be by Conftru&tion of Law fo expounded,
that a By-way fhould be left open, by which the faid great
and dangerous Mifchiefs fhould remain, and the neceffary
and profitable Remedy fuppreffed ; for the Office of the
Judge is, to make fuch Conftruction as will fupprefs the
Mifchief, and advance the Remedy, and to fupprefs all
Evafions for the Continuance of the Mifchief; and fuch By-
way fhall never be left open by Conftru&ion, altho’ it be
for the King’s Benefit;, and that appears by the A& of 1 EL
by which Archbifhops and Bifhops are reftrained from ma-
king any Conveyance, &¢. other than for three Lives, or
twenty-one Years, to any Perfon or Perfons, Bodies Politick or
Corporate, other than to the Queen, ber Heirs and Succeffors; out
of which there are three material Things to be obferved :
1. That the Queen had been included within the faid
Words of Perfon and Perfons, Bodies Politick, &c. if the faid
Exclufion or Exception had not been made: 2. That if the
faid By-way had not been contained in the fame A&, it
never had been raifed by Conftru&tion of Law: 3. That for-
afmuch as the fame Words are ufed in the faid A& of 13 EL
Je. to any Perfon or Perfons, Bolzes Politick or Corporate, and
no Exception or Exclufion made of the Queen; by Confe-
quence it appears, that it was the Intention of the Makers
of the A&, that the Queen thould be bound thereby, and
eo potius becaufe they had fo good a Pattern before them,
as the A&t of 1 Eliz. was; and altho’ the true Intent of the.
faid Exception in the faid A& of 1 Eliz, was for the Sup-
port of the Crown; yet by Importunity of Suitors, many
Eftates and Leafes were made to the Queen by Archbi-
fhops and Bifbofs, with Intent to grant them over to Sub-
jeé@s to private Ufes ; which the King, that is now, perceiv-
ing, of his pious and religious Care, Thar the Pofleflions
of the Archbifhops and Bithops fhould not be diminifhed
by the faid By-way, by an A& of Parliament in the firft
Year of his Reign, and in the firft Seflion thereof, c. 3. re-’
citing, That where Archbifhops and Bithops by the Law
could not convey any of their Pofleffions to other Subjeds,
his molt excellent Majefly knowing, That divers with

great
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great Suit had endeavoured to frufirate the true Intent of
the Law, of his Chriftian and Princely Piety and Care in-
tending to prote&t the faid Poffeflions from Alienation or
Diminution, for the better Maintenance of God’s true Re-
ligion and Hofpitality, and for avoiding of Dilapidations,
and thereby for ever after avoid all Swits and Imporruni-
ties concerning any of the faid Poffeflions had of his meer
and pious Motion vouchfafed, that it thould be enaéted, that
every Archbifhop and Bifhop and their Succeflors fhould,
after the End of the fameSeflion of Parliament, be utterly
difabled in Law, to make, levy or fuffer any Alienation,
Affurance, Demile, Charge or Conveyance of their Poflef-
fions to the King, his Heirs or Succeflors: And that every
fuch Alienation, ¢c. ihould be utterly void and of none
Effe& to all Intents, Conftru&ions and Purpofes.

The 2d Reafon is, That the King fhall not be exempted = Inft. 358, 3s,
by Conftru&tion of Law out of the general Words of Ads ﬁ’ﬁ“;f}'ﬁak;
made to fupprefs Wrong, becanfe he is the Fountain of Cr.Car.so.
Juftice and Common Right, and the King being God’s Lieu- 2 30! Rep- 165,
tenant cannot do a Wrong, Solwm Rex hoc non poteff facere, Plow.246.b,
quod non poseft injufte agere, and therewith agree 13 E. g, N ¥
8. 4. and the Cale of Alwn Woods, in ibe firft Part of my That Kings
Reports, fol. 44. b. 48. 4.¢c. And altho’ a Right was reme- hat 495,
dilefs, yet the A& which providesa neceffary and profitable con of Govern-
Remedy for the Prefervation of it, and to fupprefs Wrong, ':‘;::’,;;b by
fhall bind the King, as appears in the Lord Berkley's Cafe,

Pl Com. 246. 1f Tenant in Tail before the Statute de Dozis
Conditionalibus had aliened, either before Iffue to bar the
Iffue in Tail, or atter Iffue to bar as well the Donor as the
Iffue in Tail, it was tortious ; but no Remedy was given for
it till the Statute de Donis Conditionalibus, Anno 13 E. 1. was
made, which A& faith, Dominus Rex perpendens, quod necef-
Jarivm & wile eff in prad’ cafbus apponere remedinm, ¢5c.
fatuity, quod non habeant illz, quibus tenementum fo furt da-
tum [ub conditione, poteflatem alienandi, cc. and the Lord
Berkley’s Cafe was, That Land was given to King H. 7. and
to the Heirs Males of his Body; and the Queftion was,
Whet}aerbthe King, forafmuih as he was not exprefly re-
firained by the A& poff prolem mafculum fufcitatum, might
alien or not? And it {\;las fdjudged,r{‘hat hf{ (J:(ould nc’>t ali%an, iﬁﬁi.“ﬁ‘c?'. ‘I‘;'f.‘
but that he is refirained by the faid A&, for three Rea- lfg;g'}f;ljj[‘f'
fons, 1. Becaufe fuch Alienation before the Statute was fon's Cafe
wrongful, altho’ fuch Wrong wanted Remedy ; for there it
is faid, 1t would be a hard Argument to grant, that the
Statute which reftrains Men from doing Wrong and Il},
fhiould permit the King to do it. 2. Forafmuch as the
faid A& is flatutam remediale, and provides a Remedy for

Ty
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fliis remedilefs’ Wrong, and that it was neceffary and pro-
fitable to provide fuch Remedy, it was adjudged, Thar it
fhould bind the King: 3. Becaufe it was an A& of Prefer-
vation of the Poffeflions of (2) Noblemen, Gentlemen and
others, it fhould alfo bind the King; and the faid A&
fhall not bind the King only when he took an Eftate in
his natural Capacity, as to him and the Heirs Males of his
Body, but alfo when he claims an Inheritance as King by
his Prerogative: And therefore (b) if Tenant in Tail, after
the faid A& be atrainted of High Treafon, altho’ the King
claims the Forfeiture, as King, by his Prerogative, Yet the
King is bound by the faid A&, for there thall be no For-
feiture to bar the Iffue in Tail, as it was at the Common
Law, as it is held in 7 H.4.31. 8H. 4. g. 2.b. 7R. 2
Tir. Aide del Roy. So in the Cafe at Bar, the faid A& of
13 EL has all the faid three Qualities. For, 1ft, it was to
fupprefs Wrong : For Dilapidations and Diminution of Spis
ritual Livings, ¢fc. as appears before, are Wrongs, and fuch
Wrongs as are quodam modo punifhed by the Law, for the
Mafter, Dean, . (c) for Dilapidations or Wafling, or
Diminution of the Revenues of their Houfe, might be de:
prived, as appears in 29 E. 3. 16.4. 2 H. 4. 3. b. 11 H. 6:
20 H. 6. 46.4a. 9E. 4. 34. 4. 35 E.1. (d) Refolved ina
Parliament beld at Carlifle, guol vide before in Richard Li-
ford’s Cafe, f. 49.a. and a notable Record in 19 E. 3. Rex
amovit cuftodem hofpitalis de [uo Patromatu, qui male difpen-
dit proficus domus, e, becaufe it is againft their Office and
Duty to waifte the Pofleflions of their Houfes, which are
committed to them pro bono publico. 2. This A& of 13 EL
is aflus remedialis, and was neceffary and profirable to pro-
vide fuch Remedy for the publick Good of the whole Eccle-
fiaftical Eftate, @c. 3. This A& is an A& of Prefervation,
Je. to preferve the Poffeflions of Colleges, Deans and Chap-
ters, Hofpitals, ¢5¢c. and therefore for all thefe three Caufes
fhall bind the Queen. And where it is enacted by the Sta-
tute of Wi 2. cap. 5. Quod quotiefcunque aliquis jus non ba-
bens tempore bugnfmod: cuftodiar’ prefentaverit, ¢rc. it was re-
folved by Coke Chief Juftice, Croke, Dodleridge and Houghion
Juftices, That that At being made to {upprefs Wrong fhould
bind the King, and fo the Law is well refolved in a Cafe
which was left doubtful in 35 H. 6. 60. 4. b. Rarcliff’s Cafe.
And to conclude this Reafon, it is notably faid in 24 E. 3.
41.a. That the Law is Reafon and Equity, to do Right to
all, and to keep Men from Wrong and Mifchief, and there-
fore the Law will never make Confirudtion againft Law,
Equity and Right. ,

The 3d Reafon is, That the general Words of a Stat. which
tend ro perform the Will of the Founder or Donor, thall bix;d
tie
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the King, altho’ ac be not named, and that appears in Sia- King bound, p
tizo Lemplariorum, Anno 17 Ed. 2. where it is faid, fta femper "0 ©00 140
quod pra & celeberrima voluntas Donatoris in omnibus tencatur
O expleatur, & perpetuo fanlliffime perfeveret.  And the faid
A& de Donis condic’ is notable to this Purpofe, for there it
appears, that it was neceffary and profitable that the Will of
the Donor fhould be obferv’d; the Words of which A& to
this Purpofe are; Propter quod Dominus Rex perpendens quod
necefJarivm & wile efl, e, apponere remedivm (and what
was fuch Remedy) fatuit guod voluntas donasorts in carie
doni_[uz manifefle exprefla de catero ohfervetur ; which bound
the King, as it is adjudg’d in the faid Lord Berkley's Cafe,
where, fol. 247. it is faid, Thar Men ought to obferve the
Intent or Will of other Men, and to violate it is ill. And
“in the Cafe at Bar, the Intent of the Founder of the faid
College, was for the Maintenance of Divines, the Advance-
ment of liberal Artsand Sciences, and to educate poor young
Perfons in Virtue and Learning,” which God forbid fhould
ot be performed ; and therefore it is a fironger Cafe, and
in a more pious and publick Degree than the faid A& De
Donis condic’ which was ena&ed for the Prefervation of pri-
vate Eftate-tailes to particular Families. , :

The fourth Reafon is, That the (2) Mafter and Fellows (2) 5¢o. 14. a.
of the faid College, are by the faid A& difabled to grant ; Canteris 16
and then, if they be difabled to grant, the Queen can’t take
from them who are fo difabled ; the Words of the A& are,

All Leafes,. Gifts, Grants, &c. to be made, e, or fuffered

by any Mafler and Fellows of any College, "@re. [ball be ut-

terly void and of none Effett, to all Intents, Conflrultions, and

Purpofes, any Law, Cuftoms or Ufage to the contrary notwithfland-

ing 5 which is as much as to fay, That every Mafter and

Fellows of a College fhall be difabled to make any Leafe,

Gift, Grant, ¢rc. but that every fuch Leafe, Gift, Grant, ¢e.

fhall be utterly void to every Intent and Purpofe ; for when,

by Authority of Parliament, the Grants to ge made by any

Mafter and Fellows of a College, are made utterly void to § Perki

all Intents, . thereby the Mafter and Fellows are dif- {2, ferkins

abled by Parliament to make any Grant; for in every (27)H}'{§'1e:7;b'

Grant there ought to be (b) Grantor, Grantee, and Thing Godo. zon.

to be granted ; and when the Grant of the Thing is made 3o go- 2

void, thereby the Grantor is difabled to grantit. But (¢) co.Lit. 45. 2.

this Difability is not fampliciter, fed fecundum quid, for %f g: Y:écz.ozl;g%.x&.

‘the Mafter and Fellows of a College make fuch Grant, it 'Mod.Rep. 204,

fhall not be avoided by the Mafter himfelf, but by hiszes =

Succeflor, as it was refolved in this Cafe, and oftentimes sLeon. 307.

has been refolved before now. o s,
1545 179, 163

L The 345-
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The fifth Reafon is, in Ads of Parliament which are to
be conftrued according to the Intent and Meaning of the
Makers of them, the original Intent and Meaning is to be
obferved ; and it appears that the Intent of the Mafter and
Fellows was, That they would convey the faid Houfe to
Beneditt Spinole and his Heirs ;- and becaufe they could not
do it de direito, they attempted to do it ex obligno, to grant
it to the Queen and her Succeflors, but upon Conditior
contained in the fame Grant, That the Queen, within three
Months, fhould grant the faid Houfe to the faid Benedsél
Spinola and his Heirs : So that it was endeavoured, That the
({ueen, who was the Fountain of Juftice, fhould thereby be
made the Inflrument of Injury and Wrong, and of a Vies
lation of a pious and excellent Law, which fhe herfelf] for
the Maintenance of Religion, Advancement of Liberal Arts
and Sciences, and  for Suftenance of the Poor, had made.
- And where the Mafter and Fellows were feifed of the faid
Houfe to them and their Succeffors for ever, zn jure Collegiz
pro bono publico, and to pious and charitable Ufes, now it
thould be converted for the private Ufe of Spimolz and his
€) 35 B r. c. 5. Heirs for ever, firque (as the Statute of Carlifle, Anno (a)
Lo Sev, 167 35 Ed. 1. fpeaks) Quod olim in ufus pios ad divini cultes arg-
s Infl 585, mentum ¢ catera opera  preiatis charitatifve fuit erqgatum,
munc in fenfum reprobum eff converfum : And the Poet doth
well reprehend that. «

e Fuit hac [aprentia quondam,
Publica privats fecernere, [acra profanis.

And it was refolved, That the Law will never make an

Interpretation to advance a Private and to defiroy the Pub-

lick, but always to advance the Publick, and to*prevent eve-

ry Private, which is odiovs in Law 1n fuch Cafes. And

therefore it is well faid in Heydon’s Cafe, in the third Part of

€ Cr. Car. 5300 73 Reports, fol. 7. b. The Office (b) of Judges is always to
Cro. Argum. g0- make fuch Conftru@ion as to fupprefs the Mifchief and ad-
: §;’g};§j *  vance the Remedy ; and to fupprefs fubtle Inventions and
2Bl 87 Evafions for the Continuance of the Mifchief, & pro pri-

Hob. 97. 1 Rol. ; ) . .
Rep, 165, 166 vato Commode, and to add Force and Life to the Cure and

Co. Liv-38:2.b. Remedy, according to the true Intention of the Makers of
the A& pro bono publico. And if it thould be lawful for

Mafters and Fellows of Colleges, Deans and Chapters, .

to convey to the Queen with fuch Condition to grant to a

Subje&, without Queftion fuch Conftru&ion would tend to

the Continvance of the Mifchief & pra przvate Commods :

Poficars. 5. And -therefore in 17 Edw. 3. 50. b The Friers Carme-
lites, who then had no Place of Habiration, obtained of

oune Jobs Merite, who was -feifed of ten Acres of Mea-

’ -+ .dow,

3
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dow, held of the Bithop of Winchefler, to have the faid Acres
of Meadow tor a Place of Habitation for them ; and kecaufe
Jobn Merite could not grant them the faid ten Acres by
Reafon of the Statute of Mortmain, by Covin betwixt the
faid John Merire and the Friers Carmelites to toll the Bifhop
of his Seigniory (which was the Impediment.) The faid
Jobn Merite (to make an Evafion out ot the Statute of Mort-
main) granted the faid ten Acres to the King, his Heirs and
Succeffors, whereby the Bithop's Seigniory would be extiné,
to the Intent that the King thould grant over the fame to
the Friers Carmelites, which he did accordingly ; and be-
canfe ‘it was by Covin betwixt them, as aforefaid, to toll
the Bithop’s Seigniory, it was adjudged that the faid Charter
fhould be repealed, and that the Friers Carmelites thould
be diftrained to deliver the Charter to be cancelled: Out
of which Cafe five Things were obferved. 1. That he who
makes the King, who s the Fountain of Juflice, to be
the Inftrument of Fraud and Covin, and thereupon obtains
Letters Patents, that they are void, quia dolus circuitu non
tollitur. 2. ) the King is endeavoured to be made an In-
ftrument to toll the Right of another, and to that End a
Man obtains Letters Patents, that fuch Letters Patents fhall
be repealed. 3. Although fuch Covin and Frand was not
contained in the Grant made to the King, but appears
only by Averment dehors, yet the Patent thall be repealed-
4. Altho’ the Friers Carmelites were of a Profeffion of Re-
ligion, and had not any Habitation before, fo that it feemed
to be a Work of Piety and Charity to provide an Habitation
for them, yet Non facias malum, ut inde fiat bonum. 5. That
fuch Charter, fo obrained, was adjudged to be repealed by
the Common Law ; and the like Cafe, 21 Ed. 3. 46. .
The Mafter and Scholars of Merton’s Cafe. Vide Bratlon,
in the Beginning of his fecond Book, Nzkil alind poteft Rex
in terris, cum fit Dez Minifler €6 Vicarius quam quod de jure
poreft s & paulo poft, Itaque poteflas juris [uz eff, non in-

Juriay & (obfexve well) cum fit author guris, nom debet inde

74

1 Rol. Rep. 16g¢

Poftca 4. by

inguriarum nafci occafio, unde jura nafeuntur. And the C. 7. Pofiears. b

faid, That if one who intends to fell his Land, had by
Fraud conveyed it by Deed inroll'd to the Queen, to the
Intent to deceive the Purchafer, and afterwards he fells the
Land to another for a valvable Confideration; and makes
a Conveyance accordingly, in that Cafe the Purchafor thall
enjoy the Land againft the Queen by the Statute of 27 Eliz,
cap. 4. for altho’ the Queen is not excepted, yet the A be-
ing general and made to fupprefs Fraud, fhall bind the Queen.
So, he faid, if Tenant in Tail be feifed of Land, the Remainder
over in Tail or inFee, and he in Remainder knowing the Te-
nant in Tail will alien the Land, and by Recovery bar his Re-

mainder, to the Intent to deprive the Tenant in Tail of his
‘ L2 Blrth-:

Lir, Rep. 186¢
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Birth-right, and the Power which the Law gives him to
bar the%{emainder, and on Purpofe and with Intent to de-
ceive the Purchafor, grants his Remainder to the Queen by
Deed inrolled, and afterwards Tenant in Tail, for a valua-
ble Confideration, aliens the Land by a Common Recovery,
and dies without 1ffue, the Purchafor fhall enjoy the Land
(&) Co- Lit. 2. b againft the Queen, by the faid Statute of (a) 27 Eliz. the
Words of which are; That every Conveyance, &c. made, &,
10 the Intent and of Purpofe 10 defrand and decerve any Purcha-
Jors, &c. [ball be deemed only againft fuch Purchafor, &c. 1o
be usterly void: In which Words it is to be obferved, that
fuch former fraudulent Conveyance made by the Vendor bim-
felf, 1s not only refirained, but generally, That every Con-
veyance made of Purpofe and Intent to deceive a Purcha-
for, fhall be void; and therefore the Conveyance of the
Remainder to the Queen, of Purpofe and Intent to deceive
a Purchafor, is directly within the Words and Purview of
the A& ; and of fuch Opinion was Popham, Chief Juftice,
openly in the Exchequer Chamber. And the faid Cafes of
() Aarea53. b (b) 17 Ed. 3. 59. b. ¢ (¢) 21 Ed.3.46. b. are ftronger than
&5 TRol Rep. this is, W?lere the Party grieved was relieved by the Com-
Ot as o MO8 Law, forafmuch as the King can’t be an Infirument
10 Co. 113 b.  Of Fraud and Deceit, ¢ cum fit author juris, non debet inde
;;g:-;}z: 2 injuria'ru;?z nafci occafio, unde jura mafcuntur. Vide (d)
(d) hneaqa.. Cholmeley's Cufe, in the fecond Part of my Reports, fol. 51,52,
t Rol Rep- 367 And it ‘was faid, That the Law has given the King a great
o) B Bacen 14. Prerogative above any of his Subje@s, that where by (¢)
n‘;‘cr“éé‘.‘ﬁfi’i?o. Fraud or falfe Suggeftion he is deceived, that he himfelf,
; Coogda 522 in fuch Cafes, fhall avoid his own Grant, juwe Regio, and
A0k Bl thac appears, Anmo 21 E. 3. 47. b, in the Earl of Kents Cafe,
& Stamford pravog Regis 84. a.

The fixth Reafon, That the Statute has made void all
Leafes, Grants, ¢, other than for 21 Years, or three Lives,
whereupon the accuftomed Rent or more is referved, which
being exprefs and demonftrative of thefe two particular Cafes,
excludes all others.

And as to all the Cafes which have been put on the
other Side, it was refolved, 1. That none of them 1mpugn
any of thefe Reafons or Grounds. 2. That where the King
has any Prerogative, Eftate, Right, Title, or Intereft, that
by the general Words of an A& he ihall not be barred of
them, as in the faid Cafe of reafonable Aid, the King has an
Eftate and Intereft in it, and therefore the general Words'

7¢ ames 68. b, Of the A& of W, 1. () cap. (36) 46, thall not extend to
1 Bk t57. it. Alfo the King has a Prerogative () quod nullum tempus
¢ #2 Co.Litgrb, . . N : o4 gJ) 9 ﬁ

oo- b, 118.2.,  0ccurvzf Regr, and therefore the general Ads of Limitations,
I’;ﬁ;‘&b{ﬁ 552, OF of Plenarty, fhall not extend to him ; fo the King, by his

Liz Rep- 99y 340, | e .
2 1nfh 273, 360, Prerogative,

Gadb. 207, 105y.112 .,,,}%*‘ 5 sl g Traed s ee . ) . .
Hep. 5. ’7323)0’-32'8-’atlf°“Phwac 3ale A Hard, 2, .»Sa : Rol. Repe 165, Palm. 354,357+ 2 Rel,
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Prerogative may fue in what Court he pleafes, and of this
Prerogative he is not barred by the general Purview of the
A& of Mugna Charta, cap. 11. @& fic de cateris. But in the

75

11 Co. 68 b.

1 Roll. Rep. 164,

Cafe at Bar, the King is not excluded of any Eftate, Right, bowd. 236, b
Title, Intereft or Prerogative, that he had before the A& in 240 b 244

the faid Houfe; and therefore for all thefe Reafons it was
concluded, That this A& of 13 Elzz.. fhould bind the Queen,
Nota Reader, That the general Statute of 32 Hen. 8. cap. 36,
of Fines for avoiding of Controverfies thall bind the King,
as appears in the 7th Parz of my Reports, fol. 22,

As to the Number of the Leafes which have been made
fince the Statutes of 13 Eliz. by Mafters and Fellows of Col-
leges, Deans and Chapters, Mafters of Hofpitals, ¢c. to that
it was anfwered, 1. That it was more ex confuetudine Clerico-
rum, who imitated Precedents of Leafes made before 13, than
of any fage Advice of Men learned in the Law. 2. AMuiti-
tudo erramtzum non parit errori patrocinium. 3. The Incon-
venience is greater, and concerns more Perfons, and in a
more high Degree on this Side than on the other ; for in the
famous Univerfities of Cumbridge and Oxford there are 42
Colleges, befides the Colleges of Weftminfler, Winchefier, of
Eaton, Sion, Grefbom, @c. 2. There are 24 Deans and
Chapters ; Archdeaconries 60 ; Dignitiesand Prebends in
Cathedral Churches 400 ; Parfonages and Vicarages 8803,
and Holpitals an exceeding great Number; fo that to give
all thefe, and their Succeflors, Power from Time to Time for
ever, by a Mean, or By-way, to alien the Pofleffions of the
Colleges, Deans and Chapters, Archdeaconries, Prebends,
Parfonages, Vicarages, Hofpitals, &'c. which were given to
Religious, Pious, Charitable and Publick Ules, would be of
greater Inconvenience and Confequence than the Deftruction
of certain Eftates and Leafes made fince the A& of 13 Elzz,
of the Poffeflions, either of Ecclefiaftical Perfons, or of the
Poor, originally given for the Maintenance of Works of Piety
and Charity, and now transferred to private Perfons, and con-
verted to private Ufes; and the reforing of thefe Poffeflions
to their original Foundation or Endowment, fc. for the Main-
tenance of Religion, the Advancement of liberal Arts and
Sciences, Suftenance of the Poor, and other Works of Cha-
rity, p#o bono publico, 4. It would tend to the great Pre-
judiee of Archbifhopricks and Bifhopricks, for if Deans and
Chapters fhould have Power to alien not only their Pof-
feflions, but their Cathedral Churches, where would then
be Cathedra Epifeopi ¢ and where would be his Prebendarjes
qui preberent auxilinm Epifeopo, in Confultation for the fup-
prelfing of Herefies and Errors, and in the true Infiruc.
tion of Men in Religion, and the Spiritual Worfhip of

God committed to their Charge, and in the Celebration,
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of Divine Service, ¢e. So of Arch-deacons, @'c. 5. There
never was any judicial Opinion in any Court, That the
Queen was not bound by the A& of 13 Eliz. but on the
other Side, it has been often refolved in the higheft Court of
Joftice, That Queen Elizabeth was bound by the faid A&,
and therefore it was refolved in the Parliament held Anmo
43 El. by Popham and Aaderfon, Chief Joftices, and divens
other Juftices, Affiftants to the Lords in Parliament, That
the Queen was bound by the faid A& of 13 Eizz. which
have reported in my §th Book, fol. 14. in the Café of Eccle-:
fiaftical Perfons, which Refolution of the Judges the Lords
and Commons in Parliament well allowed of, and therefore
in the A& of Confirmations, atr the fame Parliament of
Grants, ¢c. made to the Queen, and of Grants made by the
Queen (oo 43 Eliz. cap. 1.) in the Claufe of Grants, @,
made to the Queen, there is an Exception in thefe Words,
other than Comvcyances or Effates beretofore had or made by
any Ecclefaflical Perfon or Perfons, Rodies Polisick or Corporate,
not having Power or Ability by the Laws of the Realm, to make .
the fame; by which Words the whole Parliament well ap--
prov'd of the faid Refolution of the Judges as to this Peint.

Alfo at the Parliament held 1 Fac. when the Bifhops Bill
was read, to reftrain them from conveying to the King, &c..
it was moved by the Right Reverend Archbifhop Whisgift,
That Deans and Chapters, and others, having Ecclefiaftical
Living, ¢¢. thould be refirained and inferted in the faid.
Bill allo, as well as Archbifhops and Bithops: And it was
again refolved by the Juftices, Afliffants at the fame Time,
That they were reftrained by the Statute of 13 Eizz. from
making any Conveyance to the King of any Part of theic
Poflefions ; and fo it was faid it had been refolved before
that Time, and therefore they were omitted in the faid Bill,
concerning the Difability of Archbithops and Bifhops at the
fame Parliament, de Anno 1 Fac. Regis. And of what Auz
thority the Refolution of the Judges Affiftants in Parlia~
ment is, appears in 39 Ed. 3. L. 4. b. The Duke of Lancafier,
and Blanch his Wife, brought a Scire facias againft the
Yady Laizmer, and a Queftion was moved concerning the
Abarement of the faid judicial Writ ; and there Thorp, Chief:
Juftice, informed the Court, That he was in Parliament
when fuch a Queflion was debated ; and there it was refol-
ved, That the Writ fhould not abate: To which Caven-
difb, Serjeant, faid, My Lotrds, you are our. Judges, and
we have none other Judges but you, in this Place; alfo
thar which was refolved in Parlijament is not of Record,

and
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and if you will adjudge that we thall anfwer, we will readily
anfwer: To which Thorp, Chief Juftice (who gave the Rule
of the Court) faid, We who are Judges, may remember it as
well as if it was in Writing, and we will not adjudge the.
Reverfe of what is adjudg’d there, wherefore anfwer ; upon
which Book the Chief Juftice firongly rely’d, as'well for the
Authority of the Refolution of the Judges in Parliament,
as for the Credit of the Report of the Judges. Nota Reader, 5 co.1s. b,
As it is obferved in the Cafe de Anmo 43 Eliz. fol. 14, the Paim. 216
faid A& of 13 Eliz, has been always confirued beneficially,
to prevent all Inventions and Evafions againft the true In.
tenrion of the fame Aét, as appears there by divers Refolu-
tions there reported : And alfo that it has been often held,
that where the Statute fays Mafter and Fellows of any Col-
lege, be the College incorporated by the fame Name, or by
the Name of Warden and Fellows, or Warden and Scholars,
or Warden, Fellows and Scholars, or by the Name of Mafter,
Fellows and Scholars, or Mafter and Scholars, or Provotft,
Fellows and Scholars, or by any other Name of Corpora-
tion, and be the College Temporal for the Advancement of
Liberal Arts and Sciences, or to educate Youth in good
Literature, or meer Ecclefiaftical, or mixt, every fuch College
is within the Provifion of this A&; the fame Law where
the Sratute fays, Mafter or Warden of any Hofpital, be the
Hofpital incorporated by any other Name, or be it a fole
Corporation, or a Corporation aggregate of many, the Sta-
tute extends to all Manner of Hofpitals, & fic de cateris,
for this A& has always had a benign and favourable Con-
ftrution, :
As to the 2d Point, it was refolved, That the Statute of x Roll. Rep. 154,

18 Eliz. cap. 2. has not given any Force or Effeét to the faid AN &7 *
Grant made to the Queen, but that after this A& the Grang s
remain’d of the fame Force as it was before this A& ; and
that for three Reafons : 1, This Conveyance to the Queen is
out of the Words of the A& of 18 Eliz, for two Reafons:
1. Becaufe the Words of the Statute are, Where fnce the 18th
of November, in the firft Year of her Majefly’s Reign, divers and
Jundry Manors, Lands, Tenements, &'c, bave been conveyed and
affured 1o her Highnefs, ber Heirs and Succeffors, by and from
divers and f(undry Perfons and Bodies Politick, as welk for Sa-
tisfaltion of great Debts and Sums of Money, as for other
good Confiderations ;- for the perfett Affurance, Confirmasion,
and further Surety whereof, Be it enaltedy That all Feoffments,

Lher urely wher Ly e
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Fines, Surrenders, Affurances, Conveyances and Eftates, &c. 1o or.
for our Sovereign Lady the Queen, her Heirs and Succeffors, by
or from any Perfon or Per[ins, Bodics Politick or Corporate of any
Manors, Lands, Tenements, ¢re. for any Debty, Sum or Sumss
of Money, or other Confideration whatforver, [ball fland, &,
good, ¢ge. fo that it appears, That only fuch Con_veyanccs
are eftablifhed by this A&, which are made for Satisfa&tion
of Debts and Sums of Money, or other good Confideration,
which Words in the Preamble are joined to the Body of the
A&, for immediately after the fame Words, the Srature fays,
for the perfe® Ajfurance, &rc, whereof, Be it enalled, and
therefore, altho” the Words are in the Body of the A&, For any
Delt, Sum of Moncy, or other Conffleration whatfoever, omit-
ing (good) before Confideration, yet it is neceffarily impli-
ed, not only by the faid Conne&ion of the Pieamble to the
Hard. w2t Purview, but alfo is implied in the Word (Confideration)
o g3y 14 for Anno 16 Eliz. Dyer 336. b. Confideration is defcribed to
ply. .4 be a Caufe or Occafion meritorious, requiring a mutual Re-
compence in Faé&t or in Law, and imafmuch as the faid Grant
to Queen Elizabeth by the faid Mafter and Fellows of the faid
College, of the faid Houfe, was not for any Debt, Sum of
Money, nor other good Confideration; for this Caufe the
faid Grant was cut ‘of the Letter of the faid A&t: And it was
obfetved, that the Queen {hould never pay the faid Rent re-
ferved on the faid Grant, for the Rent is payable only at the
Feaft of St. Michael the Archangel, and by Force of the faid
Condition, which is Compulfory, the Queen ought to grant
it over by the firft Day of April, or forfeit her Eftate.
2. There was not only an Omiflion of a good Confideration,
but alfo an Addition of an ill and fraudulent Pradtice, to
make the Queen, who was the Fountain of Juftice, to be an
Infirument, and that confiru&ively by Condition (which in
Truth was againft the Honour and Dignity of the Queen) to
convey it to a Subje&, the faid Benedi:t Spznola, and all this to
make an Evafion (if poflible) out of the faid A& of 13 Flzz.
3. Admitting the faid Grant had been for the SatisfaGtion
of 2 Debt, Sum of Money, or other good Confideration, yet
the faid A& of 18 Eliz. thall not be extended to this Cafe;
for the better Apprehenfion of which, and for the true
Underftanding and Conftru&ion of the faid A&, it muft
be known, that as to this Purpcfe there are five Kinds
of Difabilities or Imperfedtions, whereby Deeds, -or other
Infiruments and Conveyances to the Queen, may be impeach-
ed. 1. In Refpe& of the Difability of the Perfon of the
Grantor. 2. By Reafon of the Nature of the Thing granted.
3. Of the Efate of the Grantee. 4. Of the Manner of
the Grant which has not legal Foundation. s, In Refpe&
of the Omiflion of fome Circumftance requird by Law, but
having a firm Commencement or Foundation.  As to the

- : firft,
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firft, Perfons are difabled either by Common Law, or by A&
of Parliament ; by Common Law, as by Reafon of Infancy,
Profeffion, Ydeocy, #on [sne memorie, Coverture, ¢rc. Alfo Co Lit-2 3¢
of thefe Difabilities by Common Law, fome are abfolute, as
Infants or Monks, who can’t do any A& which fhall bind
them, but that by Law it may be in Time avoided ; and fome
Difabilities are fecundvm quid and not fmplzciter, and there-
fore if an Ideot, #non compos mentis, Feme Covert, makes any
Conveyance, unlefs it be by Fine or Recovery, they are
avoidable : So a Bifhop without the Dean and Chapter, a Par-
fon or Vicar without the Patron or Ordinary, a Prebendary
without the Bithop, Dean and Chapter, ¢&c. and fuch like,
have Power to difpofe of their Poffeflions during their In-
cumbency, but not to prejudice their Succeflors. Difability
by Parliament, as Mafter and Fellows of Colleges, Deans and
Chapters, and others named in the faid A& of 13 Eliz. and
now Archbithops and Bifhops by the Statute of 1" Fac. Regis,
¢ap. 3. all which are difabled to do any Thing in Prejudice
of their Succeflors: As to the fecond, in Refpect of the Na- Br- Refervacion
ture of the Thing granted, as if the Donee in Tail holds of Marsiages. Br.
his Donor by Fealty, and the Donor by Deed enrolled grants $ram 74, 140.
Fealty to the King, this Grant is meerly void, becaufe it is 33 Br. Tenure
an Incident infeparable to the Reverfion, as it is held in 2% 95
26 Af. p. 66. So if a Founder of a College, ¢c. will grant
his Founderfhip to the King by Deed enrolled, it is void,
for it is infeparable to the Blood, as it is held semp. Hen. 8.
Brook, Tit. —— As to the third, in Refpe& of the Eftate, as
if Tenant in Tail of Land by Deed enrolled, grants the
Land to the Queen in Fee, it fhall not bind his Iffue in Tail
in Refpe& of his Eftate Taili 4. As to the Manner of the Pofica 78. a.
Grant, which has not a legal Foundation, as if a Man feifed
of Land in Fee, grants the Land after his Death to the Queen,
her Heirs and Succeffors, or fuch like, which are againfi the
Rules of the Law. 5. As to the Omiffion of fome Circum-
flance, as if a Man is feifed of Lands in Fee, and by Deed,
in Satisfa&ion of a Debt or Sum of Money, or other good
Conﬁdgration, grants it to the Queen, her Heirs and Suc-
ceflors, and this Deed 'was never enrolled, here was a good
Commencement, but it wanted Enrollment.
For the firft it muft be known, That the general Words of Cr. Jac. 264
the faid A& of 18 Efiz. fhall not enable any Perfon to make
any Conveyance, who was difabled by the Common Law ;
as if an Infant had conveyed Land to the Queen by Deed
enrolled, that is not eftablifhed by the {aid A&, becaufe the
Perfon of the Infant, during his Minority, was utterly difa-
bled : So if an Infant had levied a Fine to the Queen before
the faid A& of 18 E/, and afterwards the faid A was made,

yet
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yet the Infant, notwithftanding the Statute, might reverfe
the Fine by Writ of Error; and fo it was refolved M. 32 &
33 Eliz. in B. R. by Wray, Chief Juftice, & rotam Curiam, in
Vaughan’s Cafe. And the Reafon thereof is proved by the
Rule of our ancient Books, fo. in 22 E. 3. Corone 276.  And
it is.ena&ed by the Statute of W. 2. ¢ap. 12, Quod 4 appeliae.

- tus de felonio, &o. fe acquietaverily e, veflituant bvjufmodi

appellatores damna appellarts,  And the Cafe was, That an
Appeal of Death was brought againft a Monk, who was ac-
quitted, and thereupon he prayed his Damages according to
the faid A&, but (becanfe a Monk was a Perfon difabled by
the Common Law to recover 4ny Damages, and the general
Wards of the A& do not enable any Perfon who was difabled
by the Law) for this Caufe it is there held, That he fhould
not have any Damages: The fame Law as there tenetur, if an
Appeal be brought againft a Feme-Coverr, and fhe be ac«
quitted, fhe fhall not have Damages, for the is difabled by
the Law to fue alone. 1t is ena&ted by the Statute of Maurle-.
bridge, cap. 6. That the Lord by Knights Service, fhall not
lofe the Wardlhip by Feoffment made by Collufion, Perun-
tamen non lzcet eis bugufmodi feoffatos fine judicio diffeifive, fed
brevia habeant de bugufmodz Cuffodia fibi reddenda s yet if the
Tenant enfeoffs the Villain of the Lord upon Collufion, the
Lord may enter and expel him, and thall not be put to an
&Gion, as tenciur 33 H. 6. 16. for the general Words of the
& fhall not enable the Villain who is difabled againft his
Lord by the Common Law, and therefore if the Lord brings
an A&ion againft him, according to the Letter of the Law,
he fhall be enfranchifed ; & fortzor: in the Cafe at Bar, when
the Mafter and Fellows of the faid College are difabled by
the A& of Parliament de anno 13 E.12. to make a Grant to
bind their Succeffors, the general Words of the A& of
18 Eliz. ihall not enable them to make any Eftate againft the
faid A& of 13 Elz2. So if a Bifhop, without the Affent of
the Dean and Chagter, by Deed inrolled, had granted Land
to the Queen, her Heirs and Succeffors, and afterwards the
Stat. of 18 Eliz. i3 made, this Grant is not made good againft
the Succeflor, for the Perfon of the Bifhop is difabled to
grant it without the Affent of the Dean and Chapter, to bind
his Succeffor; and fo it was refolved in 23 Eliz. as the Lord
Dyer reports, which I have under his Hand, but the fame is
left out of the printed Book : The fame Law of a Prebenda-
vy, Parfon, &c. But know, Reader, That there is a Dif-
ference between a general A&, fe, by or from any Per fon or
Perfons, Bodies Politsck or Corporate, as the faid A& of 18 Flz,
and an A& which fpecifies and mentions particular Kinds
of Bodies Politick and Corporate, as the Swarute of
" 1E.C.



ParT XI. Magdalen College Cufe. 78

1 Ed. 6. cap. 14, of Chantries verf. finem, by which it is enall-

ed, Thas every Gift and Grant heretofore made to the late King,

and to his Heirs, or to our Sovercign Lord the King that novw

35, and 19 Wis Heirs, by any Archbifbop, Dean, Archdeacon,

Treafurer, Prebendary, &c. of any Manors, Lands, Tene-

ments, &c. 10 any of the faid Benefices, Prebends, &c. belong-

ing, [ball be good and effeCtual in the Law, to all Intents and

Purpofes.  And in Pafch. 7 Regine Eliz. inter Wharton &

Morly in the Exchiequery the Cafe was, That a Prebendary Cro. Eliz: 24,
of Tork, hy Deed indented, granted Paicel of the Pofleffions } Koy Kopr 152,
of his Prebend to King Hen. 8. his Heirs and Succeffors, and 17e. '
altho’ ‘the Deed was inrolled, and the Grant was made

without Affent of the Bithop, Dean and Chapter, That yet

the faid Grant was adjudged good, becaufe the Prebendary

was exprefly named in the A&, 2. If a Grant had been made

to. the Queen of an infeparable Incident, as of a Founderfhip,

or of the faid Services of the Donee in Tail, the A& of

18 Eliz, would never make fuch Grant good, becaufe fuch

Things are not grantable. 3. If Tenant in Tail by Deed cro, Jac. 261,
grants his Land to the Queen, fuch Grant is made good '
againft the Iffue in Tail by the {aid A& of 18 Eliz. for the

Perfon of the Temant in Tail is able, and he has Power over

the Land; and fo was it held in Payghan’s Cafe: But if

Hufband and Wife, by Deed, Grant the Land of the Wife to

the Queen, that is not made good by the faid A& to bind

the Wife after the Coverture, or her Heirs, for there the

Perfon of the Feme-Covert is difabled to convey her Land,

unlefs it be by Fine upon due Examination, and {o alfo was

it held in Paughan’s Cafe : 4. When the Mannef and Com-

pofition of the Deed is void in Law, as in the Cafe which

has been put, If a Man feifed of Lands in Fee by Deed, for

a good Confideration, grants the Eand («) after his Death (#) Antea7z. a,
to the Queen, her Heirs and Succeflors, fuch Grant is not Br. Sarens o
made good by the general Words of the A& of 18 Elsz. and 20- Lé;: 48. b
therewith agree 38 Hen. 6. 33.b. the Abbefs of Syon’s Cafe, Hob. 171, » Rot.
and the Ear% of Leicefter’s Cafe, Plow. Com. 4C0. &c. a fironger 1o 66 Palm.so.
Cafe than this is, (b) Que malo_funt inchoata principio, viz 881, 19?\,113?32’9.
eff ut bono parggantur exitu, Vide 4 Ed. 4. 31. 12 Hen, 4.2 S 55 L
Formedon 15. 5. When the Perfon is able, and has Power ; Rol. Kep, 1095
over the Land, and the Deed is good and legal, but wants fgg’ 2535 254,
Circumftance, as Inrollment, or the like, there fuch Deed is 1 Rot, 8:5.
eftablifhed, and fuch Omiffion fupplied by the faid A& of ZBulfk. 274, 303
18 Eliz. for the A& makes the Conveyance good, according Gg'd{icz';;, A
20 the true Intent and Purport theresf 5 and in fuch Cafe the (l’)C4C° 2o
Purport of the Deed is fufficient enongh, altho’ it was not ioxsurfif.l;s: 1;:.’4?’
of any Effe& to pafs the Thing.’ ‘ 4 Co: go. 2.

Cawley 214
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3. The faid A& of 18 Eliz. might have fome Operation, as
this Cafe is upon the faid Grant to the Queen, 1infomuch as
the faid Dr. Kelke, the Mafter of the faid College, was then
alive, and the A& of 13 Elzz. has difabled the faid Mafter
and Fellows, as to the Succeflors of the faid Mafter. And this
Point was {0 concluded, Quod ubz quid generalitur conceditur,
ineft hac exceptio, finon aliquid fit contra gus fafque. And the
(2id A& of 43 Eirz. cap. 1. has explained and expounded this
A& of 18 Eliz. as appears before. And notz Reader, If the
A& of 18 Elzz. fhould make good Conveyances made by
Perfons difabled, it would not make effeGtual Eftates made
before the A&, but give Liberty within feven Years after to
make them, which the Statute never intended, for thereupon
great Prejudice and Mifchief would enfue.

As to the third general Point, it was refolved, That the
{2id Fine and Non-claim by five Years, fhould not bar the
Right of the faid College for two Reafons. 1. The Words
of the A& of 13 Eliz. ave, That all Leafes, Gifts, &c. Cone
weyances and E[tates, bad, made, done, or fuffered by any Mafler
and Fellows, ¢re. So that in the Cafe at Bar, there is a Con-
veyance and Eftate permitted or fuffered by the Mafler and
Fellows of the faid College; and that thefe Words fhall not
be extended only when the Mafter and Fellows f{uffer a Re-
covery, ¢fc. againftthemfelves, as Party thereunto, but ge-
nerally according to the Letter, when they fuffer others to
levy a Fine with Proclamation, and fuffer alfo five Years to
pafs without Claim; and altho’ the Conclufion of the Pur-
view of the A& is, [ball be uiterly void, and of none Effett, to
all Intents, Conflruétions and Porpofes; yet by Conftrudtion it
fhall be fo taken, that the {aid Fine levied with Proclama- -
tion, ¢#'c. fhall be void and of none Effe&, to bind the Right
of the Mafter and Fellows of the faid Houfe ; and it would
have been of none Effe& to have prohibited them to bar the
Right of their Colleges by Conveyances made by the Mafter

“and Fellows themfelves, and to have left them Power by

their Permiffion, or Sufferance, and Non-claim to bar it;
and to that Purpofe thefe Words, permisted o fuffered, were
added. The fecond Reafon was, L hat foralmuch as the faid
Eftate conveyed to Queen Elizabeth was of Force, during
the Life of Dr. Kelke, then Mafter, and that he was alive at
the Time of the Fine levied, and all the Proclamations pafled
in his Time, fo that none could have made an Entry, or
Claim, during his Life ; and that Dr. Gooch, within five
Years aftter his Death, did enter into the faid Houfe, claim-
ing it-to be the Right of him, and of the Fellows of the faid
College ; for thefe Caufes alfo it was refolved, That this En-
try has avoided the Fine, 7Vide 19 Hen. 8. 6. Stowel’s Cafe.
Plow. Com 374, 376 Croft & Howel’s Cafe, Plow. Com. 538,

As
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" As to the fourth general Point, that was not thought wor.
thy of any Queftion, for inafmuch as the faid Body Poli-
tick, in this Cafe, is a Body Aggregate of many, the Mafter
alone can’t, by his (¢) Acceptance, deveft any Right or In- (a) Raym: 1o5.
tereft which is in him and his i:CHOWS, or conclude him g ik 172
(efpecially it being without (b) Deed) to enter into the faid Br. Corposation

Houfe, Vide 7 H.7.9.b. 9 Ed. (3) 4.39. 18 Ed. 4. 8. b, 7% 5% 5095

Plowd. Com. 91, b. &e. 36 H. 7. 3. b,
And according to thefe Refolutions Judgment was given, 741173 5 &
guod querens nikal caperit per billam. Br By I
e 7226, O

LEwrs
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Lewrs Bowress Cafe

Pafch. 13 Jacobi 1.

EWIS BOWLES, Efq; brought an Action upon the

Cafe upon Trover, againft Hafeldine Bury the younger,
(which began in the Kings Bench, Hill, 10 Facob: Regis,
Rot. 1319.) and declared, That he was poffeffed of 30 Cart-
loads of Timber, and loft them, and that they came- into
the Hands of the Defendant, and that he, 20 Feb. Anno
o Jac. Regis, at Norton in the County of Heriford, converted
them to his own Ufe; and upon Not Guilty pleaded, the
Jury gave a Special Verdi& to this Effe. Thomas Bowles, Elg;
Grandfather of the faid Lewis, was feifed of the Manor of
Norton-bury in the faid County in Fee, and, 1 Sepr. Anno 12
by Indenture, betwixt him on the one Part, and Willam
Hide and Leonard Hide of the other Part, in Confideration
of a Marriage to be had betwixt the faid Thomas Bowles and
Anne, Daughter of the faid Willzem Hide, ¢c. covenanted,
that after the faid Marriage had and folemnized, That the
faid Thomas, his Heirs and Afligns, would fland feifed of
the faid Manor of Norzon-bury, to the Ufe of the faid Thomas
and Anne, for the Term of their Lives, without Impeach-
ment of Wafte, and afier their Deceafes, to the Ufe of theiz
firlt Iffue Male, and to the Heirs Males of fuch Iffue law-
fully begotten, and fo over to the 2d, 3d, and ith lfue
Male, @c. and for want of fuch Iffue, to the Ufe of the
Heirs Males of the Body of the faid Thomas and Anne law-
fully begotten; and for want of fuch Iffue, to the Ufe of
Thomas Bowles, Son and Heir apparent of Thomas Bowles the
Grandfather, and the Heirs Males of his Body iffuing, and
for want of fuch flue, to the Ufe of the Heirs of the Body
of the faid Tromay and Anpe lawfully iffuing. Which
Marriage was folemnized accordingly, and the faid Thomas

the Grandfather, and Au»2e, had Ulue Fohn ; and afterwards

the



ParT X, LEwis BowLESs Cafe. 3o

the faid Thomas the Grandfather died without any Iffue on

the Body of Anne, butthe faid Fohn ; afrer whofe Death the

faid Anne entred into the faid Manor, and was thercof feifed,

with the faid Remainder over, as aforefaid, and aftervards

the faid Fobn Bowles died, and afterwards Thomas the Son

conveyed by Fine his Remainder to the Ufe of Lewzs Bowles

the PL. and Disna his Wife, and the Heirs Males of his Body ;

and the faid Arne being {o feifed of the faid Manor, with the

Remainder over as aforefaid, viz. 20 Febo An. Reg’ Fac. Reg.

9. (4)a Barn, Parcel of the faid Manor g7 vim ventorvm ¢ () 1 Rol. Rep,
Lempeflar jenitus fubverf. & ad terram dejecl. fut, a\nd that 75" venr. 06,
the {aid 30 Cart-loads of Timber, in the Declaration mention- 307, 343 1 Rots
ed, were Parcel of the faid Barn, and that the faid Timber was K177, 178

found and fit for Building, wherefore the Defl as Servant of : o 77178,
the faid Asne, and by her Command took the faid Timber 33%.375: 50,
and carried it out of the Limits of the faid Manor to Redza/, Co.Liv:25. a.
in the fame County ; and afterwards the faid Awme, 24 Feb, I,‘?{’;‘f ife’pf4f;g,
Anno 9 Fac,Reg. made her Laft Will; and thereof made Ro- () Dot & scid.
bert Ofporne and Leon. Hide, Kuts, her Executors, and died, slcci-.'g'zﬁ' xIQHIfl;'.
after whofe Death the Pl. feized the faid Timber, and after- 3- 1;1 ea
- ward the Def. by the Command of the faid Executors, con- ;. 3. 25 4.
verted it to his Ufe, and if upon the whole Matter the Def, (8 E- 3. 3. b- .
was guilty ornot, the Jury prayed the Opinion of the Court. A S
And in this Cafe two Queftions were moved. 1. If upon 2 Ro-826, 828,
the whole Matter the Wife thould be Tenant in Tail after 179, 182  Wetts

Poffibility, or that the fhould have the Privilege of a Tenant zig’g'lgg‘f’a}"
in Tail after Poffibility, fc. to do Wafle, ¢e. 2. Admitting 6 Co, 41. a.

that the fhould not have the Privilege, @c, If the Claufe } Inft- 396 302

* . . de
of without Impeachment of Wafte, thould give her Property b .
in the Timber fo blown down by the Wind. 1 Rol- Rep. 179
And in this Cafe eight Points were refclved by the whole AT b-
Court, 1. That (b) till Iffue, Thomas the Grandfather and “f{of‘%é;‘_'f;';"_
Anne, were feifed of an Eftate Tail executed fub modo, fe. 1Ral. 296 39 Ee
“till the Birth of the Iffue Male, and then by the Operation of f'ba_' b;;ﬁ.’%’,
Law the Eftates are divided, fc. Thomas and Aane become 1. 2. Br Anorn-
Tenants for their Lives, the Remainder to the Iflue Male in 5 e 1 or
Tail, the Reverfion to the Heirs Males of Thomas and Anne, 46 3. 13: 2
the Remainder over as aforefaid ; for the Eftate for their Lives ff:rzx{a%uiz;,}\xlgr,ls
is not abfolutely merg’d, but (exifts) with this implied Limita. 38 E- 3. 2. a. b.

tion 'till they have Miue Male. 7ide Chudleigh’s Cafe, in the ?;E'f'.xf'ai-l.
)

] E.
firft Part of my Reports, fol. 120. and Archer’s Cafe, fal. 66. b, ’;)b's :
2. That Tenant in Tail, after Poflibility, has a greater 35. % 1

Preheminence and Privilege, in Refpec of the Quality of his 122 d‘;;'f
Eftate, than Tenant for Life, but he has not a greater Quan- 7 E. 3.7.2.b.

tity of Eftate than Tenant for Life; in Refpe& of the Quali- Sggiﬁ‘;";’fhms

ty of his Eftate, it tafles much of the Quality of an Eftate 26 4. &. "aidwr.

in Tail, out of which it is derived ; and therefore, 1. (¢) S5

She fhall not be * punithed for Wafle. 2. She (d) thall 35 E 7. 16:3..
not be compelled to Attorn. 3. She (%) fhall not have gf'[é’d‘;“
. 1, 11 H 4. 5502,

- 1 Rel. Reps 184,
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() tRol- Rep. Aid. 4. On (@) her Alienation no Confimili cafn liesi
o Lie. 1.6, 5. After (b) her Death no Writ of Intrufion lies. 6. She
(%) 1 Rol. RCPB () may join the Mife in a Writ of Right in a fpeci_al
zZ)g‘xCﬁb%."ifgﬁ.' Manner, Temp. E.1. Waff. 125. 39 E.3.16.a.b. 31 E. 3. Aud:
wo. . 35 43E.3.1.4. 43 E.3. 22. 46 F. 3. 13. . 27. 11 H.4.15.4:
Coiltate D S a. 10.bo 2H 40 ¥7. b 42 E. 3.7 22, 3E. 4. 11. 4. 21 H. 6.
39E.3. 16. b 7 4 4 ¥7. 0. 4 3 3 L. 4
56. 10 H. 6. 1. b. 13 E. 2. Entre Congeable 56. 28 E. 3. 96. b:
(d) 1Rol. Rep. 26 H. 6. Aid 77. F.N.B.203. 7. In(d)apn Adtion brought
19w 2 b by her, fhe fhall not name herfelf Tenant for Life, 18 E. 3:
Dol, pleagle 27, 4. a Woman brought a Giz in via, quod clamat tenere ad
vitam, and maintained it in her Count by a Gift in fpecial
Tail to her and her Hufband, and that her Hofband is dead
without Iffue, and the Writ for Variance of the Title abated.
8. In an A&ion brought againft her, fhe fhall not be named
Tenant for Life. fe. (uod tenet ad terminum vite. Much. 39
() 1Rol.Rep.  ¢§ 40 Eliz. Rott. 5316, in Communt Banco, (¢) inler Veal &
2 E. 5. 25, a. b, alios quer’ & Read def. in quid juris clamat, and the Note of
Cr. Elé71. the Fine fuppofed that the Defendant tenet ad terminum vita,
Noy 74 the Def. demanded Oyer of the Writ, and of the Note of
the Fine, and had it, and pleaded that he was feifed in Fee,
abfque hoc quod, the Day of the Note levied senpit pro 1ermino
vite, and the Jury found chat he held as Tenant in Tail after
Poflibility of lfue extinét; and it was adjudged pro Defens
dente, for Tenant in Tail, after Poffibility, thall not bein Judg«
ment of Law included in a Writ or Fine, ¢c. within the
general Allegation of a Tenant for Life. 7ide 19 E. 3. 1. .
But as to the Quantity, he has but an Eftate for Life, and
(f)10H.6.2.b. therefore, if he makes a Feoffment in Fee, (f) it is a For-
o R aa Br. feiture of his Eftate, 13 E. 2. Entre Cong. 56. 45 Ed. 3. 22
Forfeirure 8. 28 E. 3. 96. b, 27 Af. 60. F. N.B. 159. (g) So if Fee or
1,‘}'(;}_“}(3;: 1yg. T ail general defcends or remains to Tenant in Tail after
1 Rol. 851~ Poflibility, ¢c. the Fee or Eftate Tail is executed, 32 E. 3.
BBy Y aress5. 50F.3.4. 9 E.4.17.h. And by the Stat, of W. 2.
Br. Wat 3. (D) he in Reverfion fhall be received upon his Default, 2 E. 2.
gg;b]c A Refceit 147. 41 E.3.12. 20 E. 3. Refeit—. 38 Ed. 3.33.
Lic. Se&e. 34 Pide 28 E. 3. 96.b, 39 F. 3. 16.4.b. (z) And an Exchange
3.6 2. 2. betwixt Tenant for Life, and Tenant in Tail, after Poflibili-
(¢g) Co. Lty is gocd, for their Eftates ave equal. See 3 Sulk, 158.
2ol Rep. 175 3+ 1t was refolved, That the Eftate of a Tenant in Tail,
g B aifa. after Poflibility, ought to be 2 Remnant and Refidue of an
T Yenant b Eftate Tail, and that by the A& of God, and not by the
&l;ﬂlcl({yoll*.RC[“ Limitation of the Party, (k) difpofiione legis, and not
179, ex grovifone homints : And therefore, if 2 Man makes a
b)‘(‘gﬂl,azrg:;a Gift in Tail upon Condition, That if he does fuch an A&,
3 Rol. Rep. 179 that he fhall have but for Life, he is not Tenant in Tail
) ¢ ol Rep- after Poffibility of Iffue extin®, for that is ex provifone
CoLit 28, a.  hominzs; and not cx difpofitione legis 5 but it ought to be
the Remnant and Refidue of an Eftate Tail, and that by
the A& of God and the Law, fr. by the Death of one Donee
without Iflue, Latt, 6. b Doit. & Suud. [ib. 2, cape 1, fol. 61.

‘.H' 4.-



PART XI. LEwi1s BowLES’s Cafe. 81

2H. 4.17.b. 26H. 6. Aid 77. If Tenants in fpecial Tail . ,
recover in Affife, and afterwards one dies without Iffue, and €L 154b.
afterwards he who furvives (who is Tenant in Tail after
Poffibility) is re-diffeifed, he thall have a re-diffeifin, for it
is the fame Freehold he had before, for it is Parcel of the
Eftate Tail: And becaufe the Wife in the Cafe at Bar had
the Eftate for Life by Limitation of the Party, and the Eftate
which fhe had in the Remainder, f. Of the Tenancy in Tail
after Poffibility, was not a larger Eftate in Quantity, and
therefore could not merge the Eftate for Life, as has been
faid before, for this Caufe the Wife was not Tenant in Tail
after Poffibility.
4. It was refolved, That in this Cafe the Wife fhould
have the («¢) Privilege of a Tenant in Tail after Poflibility (s) co.Li.t28.2;
for the Inheritance which was once in her; for now when * Rel- Rep.178.
Fobn the Ifue Male is dead, the Privilege which fhe had in
Refpe&t of the Inheritance which was in her in Remainder
$hall not be lofft. And there is no Queftion but a Woman
may beTenant in Tail after Poffibility of a Remainder as well
as of a Pofleffion ; and therefore if a Leafe for Life is made,
the Remainder to Hufband.and Wife in fpecial Tail, the
Hufband dies without Iffue, now is the Wife Tenant in Thail
afrer Poffibility of this Remainder; and if the Tenant for
Life furrenders to her, as he may (for the Life of him in the
Remainder is higher than the other Life) now is the Tenant
in Tail after Poffibility in Poffeffion: And like this Cafe (b) ¢¢) 2 Rol. 742,
if the Father is enfeoffed to him and his Heirs with War- ;ﬁgifggp_ 180
ranty, and the Father enfeoffs the Son, ¢7°c. and dies; in this Co.Liu334.b.
Cafe the Son, altho” he has the Land by Purchafe, yet he fhall
take the Benefit of the Warranty as Heir, for he can’t vouch as
Affignee, and the Warranty betwixt the Father and him is
Ioft, as it is adjudged in 43 £+ 3. 23. 5. So here, altho’ the
Wife can’t claim the Eftate of Tenant in Tail after Poffibi-
lity, yet fhe may claim the Privilege and Benefit of it. And
it was obferv’d, That Tenant in fpecial Tail at the Common
Law had a limited Fee-fimple, and when their Eftate was
changed by the Statute de Donis conditional’, yet there was not
any Change of their Intereft in doing of Wafte: So when by
the Death of one Donee without Iffue the Eftate is changed,
yet the Power to commit Wafte, and to convert it to his
own Ufe, is not alter’d nor chang’d for the Inheritance which,
was once in him, Vide Hill. 2, Jac. Rot. 229.inter (c) Brooke () Moor g08.
¢ Rogers,in Communi Banco, if a Timber Tree becomes arida, 2 it .
Jicca, non portans frullus, nec folia in aflate, nec exiffens. mae- 1 Rol. 6g0.
remium, yet becaufe it was oncean Inheritance, ¢5c. no Tithes g;\}ggc‘{sl.of.'
fhall be paid for it, for that the Quality remains, altho’ the, 45.2. '

State of the Tree is altered. Dot & Saud

M 5. That ;

—
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5. That if () Tenant for Life or for Years fells Timber,
or pulls down the Houfes, the Leffor fhall have the Tim-
ber ; and becaufe_this Point was refolved in this Court upon
a folemn Argument in (b) Liford’s Cafe laft Afich, Term,
which vide before in this Book, I will make the thorter Re-
port. I. It is apparent in Reafon, That the Leffee had them
but as Things annex’d to the Soil, and therefore it would
be abfurd in Reafon, that when by his A& and Wrong he
fevers them from the Land, that he fhould gain a greater
Property in them than he had by the Demife. z. It (¢) is
without -Queftion (as it is refolved in the faid Cafe) That
the Leflor has the general Ownertfhip and Righr of Inheri.
tance in the Houfes and Timber-Trees, and the Leflee has
but a particular Intereft, and therefore be they pull'd down
or felld by the Leflee or any other, or by Wind or Tempe#
blown down, or by any other Means disjoined from the In-
heritance, the Leflor {hall have them in Refpe& of his ge-
neral Qwnerfhip, and becaufe they were his Inheritance ; and
as to that the Refolutions in Herlakenden’s Cufe, in the 4th Part
of my Reports, fol. 63 4. were aftirmed for good Law, and
Pogers Cafe in the fifth Part of my Reforts, fol.76., b, for altho’
he can’t punifh them in an A&ion of Wafte at the Common
Law becaufe it was his own A&, and in his Leafe he has not
made Provifion by Covenant or Condition ; yet the Inheri-
tance and general Ownerfhip remains in the Leffor, and the
Leffce (as hath been faid) has but a fpecial Intereft in the
Houfes and Timber-Trees fo long as they are annex’d to the
Land, and this appears by the Statute of (d) Marlebridge,
¢. 23, liem firmarii vaftum, . non facient, niff fpecialem inde
babuerint conceffionem per [criptum conventionis, mentionem fa-
ciens quod boc fucere poffint, whereby it appears, That the Lef
fees for Life or Years, which then were, could not rightfully
fell the Trees, or pull down the Houfes unlefs the Leffor had
granted by Deed to doit. In which it was alfo obferved,
That at the Time of the making of the fame A&, the faid
Claufe of withouwr Impeachment of Wufle was in Ufe, which
proves that it was to fuch Purpofe that the Leflee might com-
mit Wafle, and diipofe it to his own Ufe, which he could
not do without fuch Claufe, 3, Every Leffee fér Life and
Years ought by the Law to do Fealty upon his Oath, and it
would be againft his Oath to wafte the Houfes and Timber-
Trees. And note Reader, upon this Stat, of Marlebridge lies
a Prohibition of Wafte againft the Lefee for Life, and Leflee
for Years, to prohibit them that they thall not do Wafte
before any Wafte was done, as it was (¢) againft Tenant -
in Dower, and Tenant by the Courtefy at the Common Law,

‘ Vide
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Vide Braft. 316. the Judgment in Wafte at the Common
Law. Tenant in Dower or by the Courtefy have as high
an Eftate as Leflee for Life, and it appears that it was
not lawful for Tenant by the Courtefy or in Dower to
do Wafte, Ergo no more for Tenant for Life: The only
Difference was, That a Prohibition of Wafte laying againft
Tenant in Dower, and by the Courtefy, at the Common
Law, and not againft the Leffees ’till the faid Statute of
Marl. And to prove what Intereft the Leflee for Life has
in the Trees at the Common Law, it appears by Brallon,
(who wrote before the Stat. of Glouc’) lib. 4. tratl. de affife
nove dif.c. 4. f. 217. Si quis vaftum fecerit, vel defirullionem in
tenemento quod tenet ad vitam fuam, in co quod modum ex=
cedaty & raizonem, cum tantum conceditur ei rationabile effove-
rium, facit tranfgreffionem, & f talis impediatur, ille tenens
affifam non habebit, intentio talis liberabat a diffeifina, quiz
in eo quod tenens abutitur male utendo, & debitum ufum €& mo-
 dum debitum excedendo, non poteft dicere quod diffeifitus eff,
quiz tantum ratzonabilis ufus ei conceditur ; which proves di-
retly, That it was a Wrong in the Leflee for Life to do
Wafte, or Deftru@tion at the Common Law. And it was
refolved, if an Houfe falls down () per vim Venti in the (s) 1 Co. 61.a,
Time of fuch Leffee for Life or for Years, or in the Time ©° Lit-5ia
of the Tenant in Dower, or Tenant by the Courtefy, ¢rc.
that fuch particular Tenants have a fpecial Property in the
Timber to rebuild the like Hounfe as the other was for his
Habitation: As if they fell a Tree for Reparation, they
have a fpecial Property to that Parpofe in it, and therewith
agree (b) 44 E. 3.5. 0. 44 E. 3. 44. b. 29 E. 3. 3. and () cr. 5. 05y,
10 E. 4. 3. 4. Buc the faid particular Tenants cannot give £1Ce. 7. a.
or fell the Tree fo fell'd, for the general Property is in the 3 Rol 53er "o~
Leffor; and therefore, Lit. f. 15. (¢) holds, That if I bail S0 13-
Goods to another to manate his Land, now he has a fpecial () sca, 710"
Property in them to that Purpofe; and in that Cafe, if he ©o Lits7.a
kills them, a general A&ion of Trefpafs lies againft him.
See 11 H. 4. 17.4. & 23. b,

6. The Preheminence and Privilege ¥ which the Law gives * see 6 Mod. 505
to Houfes which are for Men’s Habitation was obferved, & bid:
Firft an Houfe ought to have the Priority and Precedency
in a Pracipe qud reddat before Land, Meadow, Pafture,

Wood, ¢c. F. N.B. 2. @ for his Houfe is his Cafile, &

(4) domus fus eff unicuique tutzffimum refugium. 2. (¢) The (d) 5 Co.31.b,
Houfe of 2 Man has Privilege to prote@ him againft Ar. lc‘ﬁo{j‘;g[;_a;h
reft by Virtue of Procels of Law at the Suit of a Subjed, élnﬁ. 162 -
Vide Semaine’s Cafe, in the fifth Part of my Reports, fo.91.b. 4e%n%}.cﬁ;'79.l'b'

. It has Privilege againft the King’s Prerogative, for it was Hob. 63, 263,
refolv’d by all the Judges, Mic. (f) 4 Fac. That thofe who dig &fc. 434, 554

for Salt-peter, thall not dig in the Manfion-houfe of any Subje&t L Jones 429.

M2 without 55, #7

March. 3, 4.

1 Browpl. §o. Yelv. 28, 29, Cr. El. 908, Moor €63. 18 E.2. Execution 252. contra. 41Leon 410
2 Bs q. g a. 13 E. 4. 4.2 Bry, Exccsion zoo. Br. Trefpafs 3oo. 2 Buiftr. 144, Bemoass {+J

3 Rol: Repoafae 13 Cou 30
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without his Affent, for then he, or his Wife or Children,
cannot be in Safery in the Night, nor his Goods in his Houfe
preferv’d from Thieves and other Mif-doers. 4. He who kills
a Man fe defendendo (4) or a Thief who would rob him
in the Highway, by the Common Law fhall forfeit his
Goods, but he who kills one that would reb and fpoil him
in his Houfe, fhall forfeit nothing. 3 E. 3. Corone 330.
& 26 AfJ. 23. &, 5. }f there be two Joint Tenants "of
a Wood, or Arable Land, the one has no Remedy againft
the other to make Inclofure or Reparations for Safeguard
of the Wood, or Corn, but if there be two Joint Tenants
of an Houfe, the one thall have a Writ de reparatione faci-
enda, againft the other, and the Words of the Writ are «d
reparatronem @ (b). [ufleatarionmm ejuflem domus temetyr,
F. N.B. 127. a.b. (¢) 1t a Man is in his Houfe, and hears
that others will come to his Houle to beat him, he may.
call together his Friends, @, into his Houfe to aid him in
Safety of his Perfon; for as it has been faid, A Man’s Houfe.
is, his Caftle and his Defence, and where he properly oughe
to remain: But if 2 Man be (1) threarned if he comes to.”
fuch a Fair or Market that he fhall be beaten, in that Cafe
he cannot make fuch Affembly, but he ought to have Re-
medy by Surety of the Peace. 21H.7. 39. 2. r
(¢) 7. The Claufe of without lmpeachment of Wafle gives a
Power to the Leflee, which will produce an Intereft in him,
if he executes his Power during the Trivity of his Eftate;
and therefore to examine it in Reafon. 1. Thefe (f) Words,
abfque wmpetitione vafiz, are as much as to fay, without any.
Demand tor Wafte, for wpcritzo is derived from 1z and peso,
and petere is to demand, and petizo is a Demand, and fgirne,
wmpetiiione 1s without any Manner of Demand or Impeach-
ment: Then this Word Demand is of a large Extent, (g)
for if a Man diffeifes me of my Land, or takes my Goods,
if I releafe to him all A&ions, yet 1 may enter into the
Land, or take my Goods, as Lzt holds, f. 115. and there-
with agree 19 Af. 3. 19H.6. 4.b. 21 H.7.23.b. 30 E. 3.
19. for by the Releafe of the A&ion, the Right or Intereft
is not releafed, but if in fuch Cafe I releafe (b) all Demands,
that will bar me, not only of my Ad&ion, but alfo of my
Enuy and Secifure, and of the Right of my Land, and of
the Property of my Goods; asit was refolved in Chauncy’s
Cafe, 34 H. 8. Br. Releafe go. (1) 2 H. 7. 6. b. the King
made one Sherift fine computo, thereby he fhall have the Re-
venues which belong tohis Office to colle& to his own Ulfe.
But if the Words had been (k) abfque impetst’ vafli per aliquod
breve de vaflo, then the A&ion only would be difcharged, and
not the Property in the Trees, but that the Leflor after thlci.
Fa
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Fall of them might feife them: And this Difference appears
in 3 E. 3. 44. 4. b, in (a) Walter Idle’s Cafe, where a Leafe
was made without being impeached, or impleaded for Watfte,
upon which it was collected that thefe Words without being
impleated, without thefe Words without (b) being impeached () 1 Rol.Rep.
for Wafte, were not fufficient to bar the Leffor of his Pro- i, 1o
perty, and that if the Leflor had granted that the Leflee
might do Wafte, he thereby had Power not only to do
Wafte, but alfo to convert it to his own Ufe ; and that the
Words of the faid A& of Marlebridge, and the Statute de
(¢) prerogativa Regis, c. 16, do prove, where it is faid, That (;) 1 Rol. Rep.
the King (hall have annum, diem, & vaftum, fe. which is as 18-
 much as to fay, that he thall have the Trees, ¢c. at his
own Difpofition.
" 2. It was faid, that the continual and conftant Opinion
of all Ages was, That thofe Words gave (d) Power to the () Dyerses
Leffee to do Wafte to his own Ufe, and it would be dan- ®%% . 87
gerous now to recede from it, and as it is faid in 38 E. 3. Co. L. 23002
I. 2. by the Judges (fo we fay in this Cafe) we will not Hobe 132,.-
change the Law which has been always ufed ; and it is well ‘
faid in 2 H.4.18. b, It is better that there thould be a De- \
fe&, than that the Law thould be changed; (¢) and the (), g1 rep.
Opinion of #ray Ch. Juft. and Munwood, cited in Herlaken- ;.
den’s Cafe, was not Judicial but prima facie upon an Arbi- ﬁﬁ‘;’f%‘ oL 63
trament without any Argument, and perhaps upon the Sight e
of (f) 27 H. 6. Wafte 8. and therefore, altho’ the C. J. ar- ) pooh. yu.
gued in this Cafe, againft their Opinions, yer it was with '
great Reverence to them, faying with Ariffotle in the like
Cafe, Amicus Plato, amicus Socrates, [ed magis amica veritas ;
and Qui non lihere veritatem pronuncias, proditor veritatis eff.
And the Truth of this Cafe appears by Littleton in hbis
Chapter of Condations, f. 82. ((g) where he puts this Cafe, () sea- 153
If a Feoffment be made upon fuch Condition, That the &0 Lit.218-b.
Feoffee ihall give the Land to the Feoffor, and to the 1 fok Rep.i8:.
Wife of the Feoffor, To have and to hold to them and
to the Heirs of their two Bodies begotten, the Remainder
to the right Heirs of the Feoffor; in that Cafe if the Huf--
band dies, living the Wife, before any Eftate in Tail
made to them, then ought the Feoffee by the Law to make
an Eftate to the Wife as near the Condition and as near the
Intent of the Condition as he can make it, fr. to Leafe the
Land to the Wife for Term of her Life without Impeach-
ment of Wafte, the Remainder to the Heirs of the Body
of her Hufband on her begotten, the Remainder to the
right Heirs of the Hufband; and the Reafon why the -
Leafe thall be made in this Cafe to the Wife without Im-
peachment of Wafte, is (as Listleton there fays) becaufe
the Condition is, That the Eftate thall be to the Huf-
band and his Wife in Tail, and if fuch Eftate had been

M 3 made

(1) 8 Co.76.b.
Poph. 194+
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made in the Life of the Hufband, then after the Death of
the Hufband fhe had had an Eftate in Tail, which Eftate.
is without Impeachment of Wafte, and fo it is reafonable
that a2 Man fhould make an Eftate as near the Intent of the
, Condition as he can, which Cafe direftly proves, That Te-
nant for Life without Impeachment of Wafte has as great a
Power to do Wafte and to convert it at his own Pleafure,
as Tenant in Tail had. That thefe Words without Im-
peachment of Wafte, are fufficient Words to give Tenant
for Life fuch Power, Vide (¢) 2 H. 4. 5.b. and the L. Crom.
wel's Cefe in the 24 Part of my Reports, f. 81, 4. b, 82, 4. and

¢y str15.2 for ¢his Claufe of without (b)) Impeachment of Wafte,

Piow. 842, 3
21 H.6. 47.3.
28 £. 8.

Dycr 30 pl 370
20 Hene 4. 20
21 H. q.24.2.
Pesk. Seth 7210
3¢ Ho 7. 2%+3.
2 Co.23. bo

5 Co. go e

Co. Lir 220, 2,
2 Bulitr, 136.

9 H- 6. 35. 2.
Fire. Wadt 30
Plow. 135. b,
89 He 6, 63. b.
o H. 7. 3. 2.

2f Ho7o 24020
£6 Hovo 4. by,

E. 3. 44. 8 F. 3. 34. 4. k. 35.a. 24 E. 3,32. 43 E. 3.
z. a. 35 H.s5.8. 273 H.46. Waft. 8. 4 E. 4 36.4. 20 H.7.
10. 28 H.8. Dyer 10. and fo the Quere in the faid Book'
of 27 H. 6. well refolved. And fee the Opinion of Stathanm
in abridging the faid Book againft it. (¢) But the faid Pri-
vilege of without Impeachment of Wafte, is annexed to the
Privity of Efate, 3 E. 3. 44. by Shard and Stone : If one
who has a particular Eftate without Impeachment of Wafle,
changes his Eftate, he lofes his Advantage, 5 H.5. 9.4. If
a Man makes a Leafe for Years, without Impeachment of
Wafte, and afterwards he confirms the Land to him for his
Life, now he thall be charged for Wafte, 28 H, 8. Dyer (d)

2 Bol.Rep 325 10, 5, If a Leafe is made to one for the Term of another’s

Popham 143,
194y %95
@ * hul Bepe

183.
Co. Lit.28. 2.
Moor 327.

8 Co. v6.b.

Br. Wak. 70
Larch. 264,
(4} Dyer 10,
pl. 37
§Co-13.2-

5 Bulltr, 136,

8 Ce.s.b.
igH. 6 23.2.
Poph. 194,
Latch- 260.

(e} ¢ Bol Rep:
275

Co. Lit. 336, 2,
28, 2.

2 Inf. 302.

Life, without Impeachment of Wafte, the Remainder to
him for his own Life, now he is punithable for Wafte,
for the firft Eftate is gone and drowned, fo of a Confir-
mation. It was adjudged in Ewen’s (¢) Cafe, Mick, 28 &
29 Eliz. That where Tenant in Tail after Poffibility of If-
fue extin&t granted over his Eftate, that the Grantee was
compell’d in a Quid juris clamat to attorn, for by the Af-
fignment fuch Privilege is loft ; and that Judgment was af-
firmed in the King’s Bench, in a Writ of Error, and there-
with agrees (f) 27 H.6. Aidin Statham. Vide 29 E. 3. 1.b.
The Heir at Common Law fhould have a Prohibition of
Wafte againft Tenant in Dower, but if the Heir granted’
over his Reverfion, his Grantee fhould not have a Prohi~
bition of Wafte; for it appears in the Regifler 72, that fuch

{f)Ce-Liraga. Affignee in an Adion of Wafte againft Tenant in Dower

Dyer 184, pl. 634

Xosr §24.
Poph. 194.
Eatch. 269,

s Rel Rep, 283,

fhall recite the Statute of Glouc’, ergo, he fhall not have a
Prohibition of Wafte at Common Law, for then he fhould not

-+ recite the Stat, vide F. N.B.55. ¢, 14 H.4.3. § H. 5. (7.) 17. b

Laftly it was refolved, That the faid Woman by Force of
the faid Claufe of without Impeachment of Wafte, had fuch
Power and Privilege, That tho’ in the Cafe at Bar no Wafte be

: 7 done,

Eal
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done, becaufe the Houfe was blown down per vim wensi

without her Fault, yet the fhould have the Timber which

was Parcel of the Houfe, and alfo the Timber Trees which

are blown down with the Wind, and when they are fevered Moor 321, 337,
from the Inheritance either by the A& of the Party, or of ; Rol, oo 182,
the Law, and become Chattels, the whole Property of them @& .

is in the Tenant for Life, by Force of the faid Claufe of, ~ — 7*%*
without Impeachment of Wafte. And for this Caufe Judg-

ment was given per omnes Fufliciarios una voce, Quod Que-

rens nibil caperet per billam,

[ Ante 82, b. where an Officer, ¢fr. may break a Houfe to
execute Procefs, &¢. and where not. See 6 Mid. 105, and the

Cafes there cited.]
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ParT XI.

b

The CASE of the
MONOPOLIES

-Trin. 44 Eliz.

EDward Darcy, Efg; a Groom of the Privy Chamber to
Queen EL brought an A&ion on the Cafe againft 7. Al-
Jein Haberdafher of London, and declar’d, That Queen Eliza-
beth, 13 Funii, Anno 30 Eliz. intending that her Subje&s be-
ing able Men to exercife Hufbandry, fhould apply themfelves
thereunto, and that they fhould not employ themfelves in
making playing Cards, which had not been any antient
manual Occupation within this Realm, and that by making
fuch a Multitude of Cards, Card-playing was become more
frequent, and efpecially among Servants and Apprentices,
and poor Artificers; and to the End her Subjedts might
apply themfelves to more lawful and neceffary Trades ; by
ber Letters Patents under the Great Seal of the fame Date
granted 0 Relph Bowes, Efquire, full Power, Licence and
Authority, by himfelf, his Servants, Fa&tors and Deputies,
to provide and buy in any Parts beyond the Sea, all fuch
playing Cards as he thought good, and to import them in-
ro this Realm, aud to fell and utter them within the {fame,
and that he, his Servants, Facors and Deputies, thould have
and enjoy the whole Trade, Traffick and Merchandize of all
playing Cards: And by the fame Letters Patents further

' ' granted,

-
<
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granted, That the faid Ralph Bowes, his Servants, Fictors
and Depuries, and none other thould have the making of
Playing Cards within.the Realm, to have and to hold for
twelve Years; and by the fame Letters Patents, the Queen
charged and commanded, That no Perfon or Perfons be-
fides the faid Ralph Bowes, &c. thould bring any Cards
within the Realm during thofe twelve Years; nor {hould buy,
fell, or offer to be fold within the faid Realm, within the
f2id Term, any Playing Cards, nor thould make, or caufe to
be made any Playing Cards within the faid Realm, upon
Pain of the Queen’s higheft Difpleafure, and of fuch Fine
and Punifhment as Offenders in the Cafe of voluntary Con-
tempt deferve. And afterwards the faid Queen, 11 Ayg.
Anno 40 Eliz. by her Letters Patents reciting the former
Grants made to Ralph Bowes, granted the Plaintiff, his Exe-
cutors and Adminiftrators, and their Deputies, ¢&c. the fame -
Privileges, Authorities, and other the faid Premiffes, for
twenty-one Years after the End of the fermer Term, rendring
to the Queen 100 Marks ger Annum 5 and further granted to
him a Seal to mark the Cards. And further declared, Thar
after the End of the faid Term of twelve Years, f. 30 Funzz,
An. 42 Eliz. the Plaintiff caufed to be made 400 Groffes of
Cards for the neceffary Ufes ot the Subjes, to be fold with-
in this Realm, and had expended in making them 5000/,
and that the Defendant knowing of the faid Grant and Pro-
hibition in the Plaintiff's Letters Patents, and other the Pre-
mifles, 15 Martii, Anno 44 Eliz. without the Queen’s Li-
cence, or the Plaintiff's, &'c. at Weflminfler caufed to be
made 8o Grofles of Playing Cards, and as well thofe, as 100
other Groffes of Playing Cards, none of which were made
within the Realm, or imported within the Realm by the
Plaintiff, or his Servants, Fa&ors or Deputies, ¢ nor mark-
ed with his Seal, he had imported within the Realm, and
them had fold and uttered to fundry Perfons unknown, and
fhewed fome in certain, wherefore the Plaintiff could not
utter his Playing Cards, &c. Contra formam predsct literar
patentiumy ¢ 1n contemplum diéle Doming Regine, (2) where- (&) 1 RolL 1o
by the Plaintiff was difabled to pay his Farm, to the Phain- o
tiff°’s Damages. The (b)) Defendant, except to one Half () Moor £~
Grofs ‘pleaded Not guilly, and as to that pleaded, That the oy 173
City of London is an antient City, and that within the fame,
from Time, whereof, ¢c. there has been a Society of Ha-
berdafhers, and that within the faid City there was a Cuflom,
Q4 qualibet perfona de Socictate illa, ufus fuit & con fuevit emere,

' veadere,
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(o) Dotrin:  wendere, & libere (4) merchandizare omnem vem ¢ omnes res

placir. 56 merchandizabiles infra hoc Regnum - Anglia de quocunque, vel

quibufeungue perfomsy ¢c. and pleaded; That he was Civzs &

liber bomo de Civitate ¢ Societate illa, and {old the faid Half

Grofs of Playing Cards, being made within the Realm, ¢fe

(#) Moor 671, a5 he lawfully might ; (b) upon which the Plaintiff demur'd

ey 174 in Law.

And this Cafe was argied at the Bar by Dodderidge, Fuller,

Fleming Solicitor, and Cgo,%e Attorney General, for the Plain-

tiff, and by Crook, G. Altham and Tanfield for the Defendant:

And in this Cafe two general Queftions were moved and at-

gued at the Bar, arifing upon the two diftinét Grants in the

faid Letters Patents, vzz. 1.If the faid Grant to the Plains

tiff of the fole making of Cards within the Realm was good

or not? 2. If the Licence or Difpenfation to have the fole

Importation of Foreign Cards granted to the Plaintiff, was.

available or not inLaw ? To the Bar, no Regard was had,

) Dotrin.  (¢) becaufe it was no more than the Common Law would

placit. 56. have faid, and then no fuch Particular Cuffom ought to have
Q. Carth. 270, 2 . . . o

been alledged, for In hizs que de gure communi omnibus conces

duntur, confuetudo alicujus patrie vel loci non eff alleganda,

(d) Br.Preferip- and therewith agrees (d) 8 E. 4.5. 4. &c. And altho’ (e)

(o) Dodrin- pla- the Bar was held fuperfluous, yet that fhall not turn the Des
cit. 69. fendant <o any Prejudice, but that he may well take Advan-
Hob.14. 5. tage of the Infufficiency of the Declaration.

Cro. Jac. 133,  As to the firft Queftion it was argued on the Plaintiff’s

g coio.b.  Side, That the faid Grant of the fole making of Playing
Cards within the Realm, was good for three Reafons. 1. Be-

caufe the faid Playing Cards were not any Merchandize,
or Thing concerning Trade of any neceffary Ufe, but
Things of Vanity, and the Occafion of Lofs of Time, and
Decreafe of the Subftance of many, the Lofs of the Service
and Work of Servants, Caufes of Want, which is the Mos
ther of Woe and Deftru&tion, and therefore it belongs to the
Queen (who is Purens pasria) ¢ paterfamilias 1otius Regniy
() 20H. 7.2 20d as itis faid (f) in 20 H 7. fol 4. Capitalis Fufticiarius
" Anglie) to take away the great Abufe, and to take Order

for the moderate and convenient Ufe of them: 2. In Mata

ters of Recreation and Pleafure, the Queen has a Prerogative

given her by the Law to take fuch Otxder for fuch moderate

Ufe of them as feems good to her. 3. The Queen, in Regard

of the great Abufe of them, and of the Cheat put upon her Sub-

jects by Reafen of them, might utterly {upprefs them, ané by

on=

133. b,
Palm., 28+,
Lit. Rep. 172,
252,

2 Bulfir. g4.
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Confequence withiout Injury done to any one, might mode~

rate and tollerate them at her Pleafure. And the Reafon of

the Law which gives the King thefe Prerogatives in Matters

of Recreation and Pleafure was, becaufe the greateft Part of

Mankind are inclinable to exceed in them ; and upon thefe

Grounds divers Cafes were put, fe. That no Subjet can make

a (4) Park, Chafe or Warren within his own Land, for his (s) Poftea 85.b,
Recreation or Pleafure, without the King’s Grant or Licence ; 2 Inft: 195.

. . A . s 2 Roll. §3, 812,
and if he does it of his own Head, in a Qw Warrants, they Moor ¢75.

thall be feifed into the King's Hands, as it is held in 3 E.2, * Roll. Rep: 4
Attion fur le Stature Br.48.¢& 30 E. 3. Rot. Pat. The King
granted to another all the Wild Swans betwixt London Bridge
and Oxford.
. As to the 2d, it was argu’d, and firongly vrg’d, That the (5) () 3 E. 4. e 4.

Queen by her Prerogative may difpenfe with a Penal Law, 5 bateu oo,
when the Forfeiture 1s Popular, or given to the King, and 37, 14;:€ oarive
the Forfeiture given by the Statute of 3 E. 4. cap. 4. in Cafe g&?r;é.'de Par-
of Importation of Cards is Popular, 2 H. 7, 6.4 11 H. 7, Br. Licentt 24.
116 18H. 7.8. b. 2R. 3. 12.4. Plow. Com. Greidon’s Cafe, 5% Grane 53.
. . 2 Co, 18, 19.
502. 4. b. 6 Elzz. Dyer 225. 13 EL 393. 18 Eliz, 352. 33 H. 8, Jenk. Cent. 292,
Dyer 52. 11 H. 4.76. 13 E. 3. Releafe 36. 43 Af. pl. 10. i‘;b-fg” 146
5§E.3.29. 2E.3.6.@7. F.N.B. 211. b, 3 Keb. 145, 233,
As to the firft, it was argued to the contrary by the De- i}fe‘, 2.l 1,2
fendant’s Counfel, and refolved by Po;?bam Chief Juftice, ¢ 352 pl. 35 *e
per totam Curiam, that the faid (¢) Grant to the Plaintiff of %fv‘flﬁr.'ti},. b.
the fole making of Cards within the Realm was utterly void, 1 Sid. ¢.
and that for two Reafons: 1. That it is a Monopoly, and ‘Eg"ﬁi’};’m .
againft the Common Law. 2. That it is againft divers Ads 8 Co.20.b.
of Parliament. Againft the Common Law for four Reafons: 4555 " 3%
1. All (d) Trades, as well Mechanical as others, which pre- 2 Kol-Rep. 115,

vent Idlenefs (the Bane of the Commonwealth) and exer- Cro. Car. 108,

cife Men and Youth in Labour, _for the Maintenance ofﬁ&fg'zgg'
themfelves and their Families, and for the Increafe of their () Hardr. $5.

Subftance, to ferve the Queen when Occafion thall require, chn‘iL:ﬂ”s o
are profitable for the Commonwealth, and therefore the so. s

Grant to the Plaintiff to have the fole making of them is X5 13%
againft the Common Law, and the Benefit and Liberty of 8 Co. 5 a.
the Subjett ; and therewith agrees Forteftue in landibus Legum §(ngg;€;,§g- b.
Anglie, cap. 26. And a Cafe was adjudged in this Court Palm. 366, 397-
in an A&ion of Trefpals (¢) inter Davenant & Hurdss, E‘:}’t:;‘,s
Trin. 41 Eliz. Rot. 92. where the Cafle was, That the 2 Keb. x25.
Company of Merchant Taylors in London, having Power zci(flﬁcg";f%
by Charter to make Ordinances for the better Rule and (¢) Moor 575,
Government of the Company, fo that they are confonam’"2‘133:’4677_:‘
to Law and Reafon, made an Ordinance, That every 3 Inft. 13a.
Brother of the fame Society, who fhould put any Cloth- i;f}ﬁ‘i’,if‘*‘
to be drefled by any Clothworker, not being a Brother Rum .

f Carter 116,
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of the fame Society, fhould put one Half of his Cloths
to fome Brother of the fame Sdciety, who exercifed the Are
of a Clothworker, upon Pain of forfeiting ten Shillings, ¢,
and to diftrain for it, &c. and it was adjudged, That that
Ordinance, altho’ it had the Countenance of a Lharter,_ was
againft the Common Law, becaufe it was againft the Liber-
ty of the Subject; for every Subjed, by the Law, has Free-
dom and Liberty to put his Cloth to be drefled by what Cloth-
worker he pleafes, and cannot be reftrained to certain Perfons,
for that, in Effet would be a Monopoly ; and therefore
fuch Ordinance by Colour of a Charter, or any Grant by
Charter to fuch Effe&, would be void. 2. The fole Trade
of any Mechanical Artifice, or any other Monopoly, is not
only a Damage and Prejudice to thofe who exercife the fame
Trade, butalfo to all other Subjedts, for the End of all thefe
Monopolies is for the private Gain of the Patentees; and
altho’ Provifions and Cautions are added to moderate them,
yet () res profeito flulla eff nequitie modus, Itis meer Folly to
think that there is any Meafure in Mifchief or Wickednefs :
And therefore there are three infeparable Incidents to every
Monopoly againft the Commonwealth, fc. 1. That (4) the Price
of the fame Commodity will be raifed, for he who has the
fole felling of any Commodity, may and will make the Price
as he pleafes: And this Word (c) Monopolium, dicitir Sm 2
pove % waniwy quod eft, cum unus folus aliquod genus mercature
univerfum emity pretivm ad fuwm libitum flatuens. And the
Poet faith ; Omnia Caffor emit, fe fit vt omnia vendat,  And
it appears by the Writ of Ad quod damnum. F.N.B. 222, a.
(d) That every Gift or Grant from the King has this Con-
dition, either exprefly or tacitly annexed to it, liz quod pa-
tria per donationem illam magis [olido non oneretur feu gravetur,
and therefore every Grant made in Grievance or Prejudice
of the Subjeftsis void; and 13 H. 4. 14.b. the King’s Grant
which tends to the Charge and Prejudice of the Subjed is
void. The 2d (¢) Incident to a Monopoly is, That after
the Monopoly granted, the Commodity is not fo good and
merchantable as it was before ; for the Patentee having
the fole Trade, regards only his private Benefir, and
not the Commonwealth. 3. It (f) tends to the Tmpo-
verifiment of divers Artificers and others, who before
by the Labour of their Hands in their Art or Trade
had maintained themfelves and their Families, who
now will of Neceflity be conftrained to live in Idlenefs
and Beggary; Vzde Fortcfene ubi fupra: And the Common
Law, in this Point, agrees with the Equity of the Law of
God, as appears in Deut. Cap. xxiv. wer. 6 Noi accigics loco

(«) prg-
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(4) pignoris inferiorem ¢ [uperiorem molam, quia animam fu- (o) Moor 674;
am gpﬁaﬁzit tz'bif; you 1hall i{o{ take in Pledg:a the neather and } D rss.
upper Millftone, for that is his Life ; by which it appears,

That every Man’s Trade maintains his Life, and therefore

he ought not to be deprived or difpofled of it, no more

than of his Life: And it agrees alfo with the Civii Law;

Apud Fuftinianum enim legimus, Monopolia non effe intromit=

tenda, quoniam non ad commodum Reipublice fed ad labem de-

trimentaque pertinent. Monopolia interdixerunt leges Civi-

les, cap, de Monopoliis lege unica. Zeno imperator flatuit,

ur exercentes Monopolia bonis omnibus fpolzarentur. Adjecit

Zeno, Ipfa referipta imperialia non effe qudienda, fi cuiquam ..
Monopaiia concedant. 3. The Queen was (b) deceived in () o Co.1r3y
her Grant; for the Queen, as by the Preamble appears, in-

tended it to be for the Weal Publick, and it will be im-

ployed for the private Gain of the Patentee, and for the

Prejudice of the Weal Publick ; moreover the Queen meant

that the Abufe fhould be taken away, which fhall never be

by this Patent, but potius the Abufe will be encreafed for

the private Benefit of the Patentee, and therefore as it is

faid in (c) 21 E. 3. 47. in the Earl of Kents Cufe, this () Hob. 115/
Grant is void jure Regio. 4. This Grant is grime impreffio- ;2 §°3’f}372 be
nsy for no fuch was ever feen to pafs by Letters Patents 1Co. 2.2,
under the Great Seal before thefe Days, and therefore it is Ancard-a-b.
a dangerous Innovation, as well without any Prefident or

Example as without Authority of Law, or Reafon. And it

was obferv’d, that this Grant to the Plaintiff was for twelve

Years, fo that his Executors, Adminiftrators, Wife or Chil-

dren, or others inexpert in the Art and Trade, will have

this Monopoly. And it camnot be intended, that Edward

Darcy an Efquire, and a Groom of the Queen’s Privy Cham-

ber, has any Skill in this mechanical Trade of making of

Cards ; and then it was faid, that the Patent made to

him was void, for to forbid others to make Cards who

have the Art and Skill, and to give him the fole ma-

king of them who has no (4) Skill to make them, will (4) Hob. 148
make the Patent utterly void. Pide o E. 4. 5 b. And }fg;f’fé“f‘af‘
although the Grant extends to his Deputies, and it may be Br. Pacent 108,
faid, he may appoint Deputies who are expert, yet if the

Grantee himfelf is not expert, and the Grant is void as

to him, he cannot make any Deputy to fupply his Place,

quia () quod per me non poffum, nec per alium,  And as to (o) 4Co.24.b.
what has been faid, that Playing Cards is a Vanity, it Havks Maxss.
is true, if it is abufed, bur the making of them is nei-

ther a Vanity nor a Pleafure, hut Labour and [Pains.
' And
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And it is true, that none can make a (2) Park, Chafe or
Warren, without the King’s Licence, for that is quoden modo
to appropriate thofe which are fire nature, & nullivs in
bonis to himfelf, and to reftrain them of their natural Li.
berty, which he cannot do without the King's Licence ; biir
for Hawking, Hunting, ¢c. which are Matters of Paftime,
Pleafure and Recreation, there needs no Licence, but every
one may, in his own Land, ufe them at his Pleafure, with-
out any Reftraint to be made, unlefs by Parliament, as ap-
pears by the Statutes of 11 H.7. ¢. 17. 23 Eliz. c. v0. 3 Ja.
Regis ¢, 13. Anditis evident by the Preamble of the faid
A& of (b) 3 E.4. c. 4.- That the Importation of Foreign
Cards was prohibited at the grievous Complaint of the
poor Artificers Cardmakers, who were not able to live of
their Trades, if foreign Cards fhould be imported ; as ap-
pears by the Preamble, by which it appears, That the faid
A& provides Remedy for the Maintenance of the faid
Trade of making of Cards, forafmuch as it maintained di-
vers Families by their Labour and Indufiry; and the like
A& is made in I R. 3. cep. 12. And therefore it was re-
folved, that the Queen could not fupprefs the making of
Cards within the Realm; no more than the making of
Dice, Bowls, Balls, Hawks Hoods, Bells, Lures, Dog-cou-
ples, and other the like, which are Works of Labour and
Art, altho’ they ferve for Pleature, Recrearion and Paftime,
and cannot be fupprefled but by Parliament, nor a (¢} Man
reftrained from exercifing any Trade, but by Parliament,
37 E. 3. cap. 16, 5 Eliz. cap. 4. And the playing at Dice
and Cards is not prohibited by the Common Law, as ap-
pears Mic. 8. ¢ 9 El. (d) Dysr 254, (unlefls 2 Man is deceiv’d
by falfe (¢) Dice or Cards, for then he who is deceiv’d,
thall have an A&ion upon his Cafe for the Deceit) and
therefore playing ar Cards, Dice, e, is not malum in fe,
for then the (f) Queen could not tolerate nor licence it
to be done. And where King E. 3. in the 39th Year of his
Reign, by his Proclamation, commanded the Exercife of
Archery and Artillery, and prohibited the Exercife of caft-
ing of Stones and Bars, and the Hand and Foot-Balls,
Cock-fighting, & 2lios ludos vanos, as appears zn dorf. clanf.
de An. 39 E. 3-.nz. 23. yet no Effe@ thercof followed, 'rll
divers of them were prohibited upon a Pemalty, by divers
Ads of Parliament, viz. 12 R. 2. cap. 6. 11 H. 4. cap. 4.
17 E. 4. cap. 3. 33 H. 8. cap. 9.

Alfo fuch Charter of a Monopoly, againft the Freedom of
Trade and Traffick, is againft divers A&ts of Parliament, fe,
g E.3.c.1 @ 2.which for the Advancement of the Freedci}n gf

rade
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Trade and Traffick extends to all Things vendible, notwith-
ftanding any Charter of Franchife granted to the contrary,
or Ufage, or Cuftom, or Judgment given upon fuch Char-
ters, which Charters are adjudged by the fame Parliament
to be of no Force or Effe&, and made to the Derogation of
the Prelates, Earls, Barons, and Grandees of the Realm,
and to the Oppreflion of the Commons: And by the Sta-
tute of 25 E.3. cap. 2. it is emafted, That the faid A&
of 9 E, 3. thall be obferved, holden, and maintained in alil
Points. "And it is further by the fame A& provided, That
if any Statute, Charter, Letters Patents, Procfamation, Com-
mand, Ufage, Allowance, or Judgment be made to the con-
trary, that it thall be utterly void, Pide Magna Charta, cap.
18. 27E. 3. cap, 11, O,

As to the 2d Queflion it was refolved, that the () Difpen- Anfwer o the
fation or Licence to have the fole Importation and Merchan- ffﬁ“%%i‘m;-
dizing of Cards (without any Limiration or Stint) notwith. 21~ 792
flanding the faid A& of (b) 3 E. 4. is utterly againft Law: () ;g 4 ¢,
For it is true, That forafmuch as an A& of Parliament
which generally prohibits a Thing upon a Penalty, which
is popular, or only given to the King, may be inconvenient
to divers particular Perfons, in Refpett of Perfon, Place,

Time, ¢fc. for this Reafon the Law has given Power to the

King, to difpenfe with particular Perfons; Difpenfatio mali

probibiti eff de jure Domino Regi conceffa, proprer impo/fibilizar’

previden’ de ommibus particular’y & (c) difpenfatio eff mali pro- () Co.Liu go.a.
hib> provida relaxatio, utilitate feu neceffitate penfata, (d4) But P“]i‘g‘t; 4,76‘;
when the Wifdom of the Parliament has made an A& to sondpipﬁ. )
reftrain pro bono_publico the Importation of many Foreign &l;';dﬁélf”‘
Manufa&ures, to the Intent that the Subje&s of the Realm 214 179
might apply themfelves to the making of the faid Manu. Hardr1io
faftures, ¢c. and thereby maintain themfelves and their

Family with the Labour of their Hands ; now for a private

Gain to grant the fole Importation of them to one, or di-

verfe (without any Limitation) notwithftanding the faid

A&, is 2 Monopoly againft the Common Law, and againft

the End and Scope of the A& itfelf; for this is not to main-

tain and encreafe the Labours of the poor Card-makers

within the Realm, at whofe Petition the A& was made, but

utterly to take away and deftroy their Trade and Labours,

and that without any Reafon of Neceflity, or Inconveni-

ency in Refpe& of Perfon, Place or Time, and eo porius,

becaufe it was granted in Reverfion for Years, as hath

been faid, but only for the Benefit of a private Man, his
Executors and Adminiftrators, for his particular Com-

modity, and in Prejudice of the Commonwealth.,  And

King E. 3. (¢) by his Letters Patents, granted to one Fohn (¢) Moor 672,
Peche the fole Importation of Sweet Wine into Lordon,

0 and
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* Conon’s Re-  and at a Parliament held 50 E. 3. * this Grant was adjudged

€Ords.
3 Roll, 106,

void, as appears in Rot. Parl. An. 50 E. 3. M.33. Alfo ad-
mirting that fuch Grant or Difpenfation was good, yet the
Plaintiff cannot maintain an A&ion on the Cafe againft thofe
who import any Foreign Cards, but the Remedy which the
A& of 3 E. 4. in fuch Cafe gives ought to be purfued. And
Judgment was given ‘and entied, quod guerens nibil caperet
per billam, ' '

And Nota Reader, and well obferve the glorious Preamble
and Pretence of this odious Monopoly. And it is true quod
Privilegia que revera funt in prajudicium Reipublice, magis 1o~
men [peciofo habent fromtzfpicia, & boni publici pratextum,
quam bone & legales conceffiones, fed pretextn, liczti non de-
bet admirti allicitum,  And our Lord the King that now is,

“in a Book which he in Zeal to the Law and Juflice com-

manded to be printed Anno 1630. intituled, A4 Declaration
of his Majefty's Pleafure, %c. p. 13. has publithed, That
Monopolies are Things againit the Laws of this Realm;
and therefore exprefly Commands, that no Suitor prefume to
move him to grant any of them, &,

‘[See the Cafe of Sundys and the Eaff India Company. Skin.
132 0 137. alfo 35, 169, 170, 173

The
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The Ear/ of DEVONSHIRE'S %

Cafe.

Hill. 4 Jacobi 1.

Harles Earl of Devonfbire, Mafter of the Ordnance gene-
ral, obtained of the King a Privy Seal, bearing Date
altimo Oflobris, Anno 2 Regis Facs in thefe Words, Fames,
by the Grace of Ged, &c. To our right trufty and right well
beloved Coufpin _and Counfellor Chaxles Earl of Devonfhire, our
Licutenant of our Realm of Yreland, and Mafier of the Ordnance
encral, greeting, &c. Forafmuch as we are given to under-
Stand that fuch Mumitions as are utterly decayed and unfervice-
able, bave been beretofore claimed, 1aken and enjoyed by the
Mafler of the Ordnance for the Time being, as Fees and Avails
to them, by Reafon or in Refpett of the [aid Office, belonging
Our Will and Pleafure therefore is, and wve do bereby give unto
you full Power and Authority, that you may, at your Pleafure,
receive and take out of the Store within the Tower of London,
&ll Juch broken and other unferviceable Iron Ordnance, Shot,
and other Munitions what focver, as are particularly expreffed,
mentioned, or fet dowr in a Book, &c. and the [ame to recerve,
retain, emplyy, and convert to your own Ufe, ¢#c. By Virtue
whereof the faid Earl took out of the King’s Store, within
the Tower, divers Pieces of ‘Tron Ordnance, Shot, and
other Munition mention’d in the faid Book, and fold them
to divers Perfons for Money, \?nd fo converted them to his
L own

2 Rol. Rep. 2754

296.
2 Rol» 161.

Hardr, 3537

1 Rol. Rep, 463;
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own Ufe, and afrerwards made his Will, and thereof made
an Executor and died : And now the Queftion was, If the
Foxecutor of the faid Farl might be charged to the King,
for the faid Converfion of the faid Ordnance and Muni-
tion: And the King referred the Examination and Con-
fideration of this Cafe to the two Chief Juftices and Chief
Baron: And the Counfel of the faid Executor objected,
That the Executor thould not be charged in this Cafe for
three Reafons. '

1. Becaufe in Truth, broken, caft, and unferviceable Iron
Ordnance, Shot, and other Munition, belong to the Mafter
of the Ordnance, as Fees and Avails belonging to his Ofs
fice, and offered to produce divers Witneffes to prove, That
the Mafters of the Ordnance for the Time being, for fixty
Years paft, have taken the broken, caft, and unferviceable
Iron Ordnance, Shot, and other Munition, as their Fees
and Avails due to their Offices.

2. Admitting, that they were not Fees belonging to their
Offices, yet the King, by his Privy Seal, has given thofe
efpecially expreffed in the faid Book, to the faid Earl, by
Force of which, he may lawfully take and convert them to
his own Ufe, altho’ they were not due to him as Fees and

Avails, in Refpe& of his Office.

€ Co.Lit.g0-bs
I7T. A, .

Qwen 3660

t Rol. 128, £29.
2 Infk. 375.

1 Rol. 2re.

Co. Lite 1720 20
Oowen 36.
Fitz. Accom. 19
Winch. 64.

Br Action fur
€afe 54

Br, Accompt 24.

3. It was objeded, That in this-Cafe the Executor can't
be “charged in Detinue, for none of the faid King’s Goods
came to his Hands, nor in Accompt, for the Teftator was
never bound to the King to render Accompt, neither as
Bailiff, nor as Receiver; for (#) no Man thall be charged
in Accompt but as Guardian in Soccage, Bailiff or Receiver:
And there are not other Original Writs in the Regifter
to charge any in Accompt, except in the faid three Cafes,
Vide Regift. 135. 10 Hen. 6. 5. a. b. 29 Hen. 6. Account 6.
And that is the Reafon that an Apprentice, by the Name
of an Apprentice, is not chargeable in Accompt, 8 E. 3. 46.
F.N.B.119.d. 7 H.4.14.5. And although the King has
the Prerogative to charge the Executors of an Accomptant,
yet he ought to charge the Executor only where the Tef-
tator was chargeable in Law, in one of the faid three
Cafes.

Alfo when any one is charged as Bailiff or Receiver;
there ought to be Privity to charge him ; but when one
claims any Thing to his own Ufe, there he fhall be never
charged in Accompt, becaufe he may plead, never his Bai-
liff, never his Receiver to render Accompt; and therewith
agree 2 Marie Br. Accompt 89. 2 Hen. 4,12, a. 39 Ed. 3.
27. So in the Cafe at Bar, the Earl claimed “them to
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his own Ufe, for which no Accompt lies againit him, but
the perfonal Wrong, if there was any, dies with his
Perfon.

As to the firft, It was anfwered and refolved, That the . skin. 65
Farl could not claim the faid fron Ordnance as Fees or
Avails belonging to his Office, for the faid Office was ereGted
of late Time ; for King Hen 8. Anno 35. of his Reign,
by his Letters Patents newly ere&ted the faid Offi-e of Ma-
fter of the Ordnance, and granted it to Thowas Lord Seymor,
and after his Death in 1 Ed. 6. it was granted to Sir Philzp
Flobby, and after his Death, fe. 1 Marie, it was granted to
Sir Richard Southwwell, and after his Death it was granted to
Ambrofe Lord Dudley, fo that the faid Earl, without Queftion,
ca’t claim them as ancient Fees by Prefcription to a new
Office.

As to the fecond, It was refolved, That the faid Privy Seal Godb. 291, 242,
was made upon a falfe Suggeftion, and that the King was
therein deceived ; for in the King’s Cafe thefe Words (bere-
vofore claimed, taken and enjoyed by the Mafters of the Ord-
nance for the Time being) thall be intended to be lawfully 1 Rol Rep. 469
claimed, taken, and enjoyed, and not by Wrong, or Ufur-
pation: And alfo this Word (belonging) implies a Right to 1 Co-46 a.
take them, and therefore the faid Privy Seal being founded ﬁfb?l',f;?'
upon a falfe Suggeftion contained in the faid Privy Seal, 10Co.113. b.
and fo the King deceived by Matter apparent in the fame Z’,,fgf;;}ﬁfg."'
Privy Seal, by Confequence the Privy Seal is utterly void.

And as to the third Obje&ion, It was anfwered and re- 2 Rol. 161,
folved by the Court, That although the faid Farl claimed 15 114 b

N . A Cr. El 224, 508.
them to his own Ulfe, yet he thall be bound to the King 2 Rol. 161 “Br,

to accompt, becaufe in the King’s Cafe the Law makes a frcpahr o2
Privity ; for if any one takes the King’s Goods, or enters Dserz4s. pl. 83
into his Lands wrongfully, yet the King may charge him M*4*
,in Accompt, 33 Hen.6. 2. b. 4 Hen.7.6.b. 7 H. 7. 10. 4.

15 Hen 5. 17. 8. 8 Eliz.  Dyer 249, Brereton’s Cafe, ¢&

40 Aff. pl.75. If Goods be devifed to the King, in whofe

Hands foever they fhall come, the Poffeflor fhall be charged

in Accompt to the King, and the King is not driven to his

Adion of Trefpafs, for then, by the Death of the Party, the

King would be without Remedy; but the King may, by his
Prerogative, have an AQion of Accompt againit the Execu-

tors of the Party, asappears in Lit. fol. 28. And the King 2 Ro. e
is not bound to charge the Defendant as Bailiff or Receiver, si. 1250
as a common Perfon ought ; . but the King may alledge in 3 Rol 16
his Information generally, That he, ad composum Domino

Regz reddend’ tempore morns I{?‘e tenebatur, in fo many Sumz‘

2 Q
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of Money due to the King, ¢, as appears by many Prece-
dents in the Exchequer, and in the King’s Bench, and there-
fore, it upon Evidence, it appears that he is accomptable to
the King in any Manner, he fthall be charged, as if one by
> Letters Patents, or by Virtue of his Offize, has Power to
affefs Fines upon Grants or Admittances made to Copy-
holders within fuch of the King’s Manors, and he affefles
fmall Fines for the King, and underhand takes great Sums,
or other Rewards of the Copyholders, to his own Ule, in
Deceit and Prejudice of the King, in that Ca’e he may be
charged to the King in Accompt for the Whole, for in
“Truth the Whole was due to the King : And the King, who
is God's Lieutenant, fhall fay to fuch falle Stewards, Redde
ratzonem villicatiomss & wellicationis tue: And if he dies,
his Executors, in the King’s Cafe, fhall be charged ; for as
Sit William Herle, Chief Juftice of the Bench in 3 E4. 3. 10.
faith, Accompt ought to be brought (rendred) by Equity
and good Faith, Vude 2 R. 2. Tst, Accompt 47. & 3 E. 3. 10.

. and in 39 4[f. pl. 18. it is held, That the King’s Officers or

£Co. 43 2.

Siz Walter

Minifters can do nothing to the King’s Difadvantage, but
all to his’Advantage, ,

Bur it was faid that is was without Precedent, That the
Executors of any fuch great Officer fhould be charged after
his Death, becaufe he himfelf could have better difcharged
himfelf than his Executors, who are Strangers to his Ac-
compts and Bufinefs; and therefore it would be convenient,
that as his Office ceafed by his Death, fo the Charge, in
Refpe& of any Deceit or Wrong concerning his Oftice,
‘whereof he was not dete&ted in his Life, thould ceafe alfo
by his Death as a perfonal Wrong, To which it was faid
and refolved, That the Reafon makes againft the Prerogative
which the Law gives the King, fcil. that he fhall charge
the Executors of his Accomptant, and therefore it is not
worthy any other Anfwer. But it is not without many
Precedents, one of which was adjudged in the Exchequer,
which is enter’d Mich. 37 ¢& 58 Regine Eliz. Rot. 312. In
an luformation preferred by the Attorney-General for the
Queen, againtt Edward Cary and William Doddington, Efgs.
Executors of Sit Walter Mildmay, Knt. late Chancellor of

Mildmay’s Cafe. the Exchequer, becaufe the faid Sir Walter was bound to

OG- Bepdl. ~a.

Gudb. 252, 296, the Queen the Day of his Death, to render Accompt of

Swintb. 339,

2 Rol. Rey. 295+
Moor g4m73.
Cre, Kz, 545

divers Sums of Money, amounting together to 1525 /. of
the Queen’s Treafure, in the Receipt of the Exchequer at
Weflminfter, inter Feftums Natalis Domini, Anno 1 Eliz. &
idem Feftum Aano Regni fur 20. received, to render thereof
Accon;pt to the Queen, & quod nemo pradiftum compo-

tum



/

ParT XI. The E. of DEVONSHIRE’s Cafa,

tum adbuc reddit, mec reddere conatus ¢ff, and that the faid
Sir Waulter conflituted the Defendants s Executors, ¢c. The
Defendants pleaded, quod predaétus Walterus Mildmay non rece-
pit pred’ 1525 L aut aliguam inde parcell’, 4d inde Domine
Regine computandum, nec die quo obzzt tenebatur eidem Domine
Regine in compoto inde, aut alicujus inde parcelle reddend’
modo & forma Gre. & de hoc pon’ fe fuper patriam, e,
Notz a good Iffue by the Rule of the Court, and the Jury
found for the Defendant, faving for 1160/l Parcel, ¢&c, for
which they gave a Special Verdi&, fr. That Auno 1 Eliz.
The Queen by her Letters Patents conftituted the Marquefs
of Winchefler Thefaurar’ Scaccarii fui durante bene placito (and
made him Treafurer of England, by giving to him the
Staff) and afterwards, in the fame firft Year, fhe conftituted
the faid Sir Walter Cancellar’ Scaccarii fui pro term’ vite fue
and afterwards, in the fame firft Year, fhe conftituted, by
‘her Letters Patents, Richard’ Sackvil Militem Subthefaurar’
Scaccarii pro termino vite fue : And that the faid Treafurer
and Under-Treafurer of the Exchequer, 10 Fulii, 1506,
made a2 Warrant in Writing under their Hands, for the
Payment to the faid Sir Walter Mildmay, Chancellor of the
Exchequer, of the Queen’s Treafure. in the Receipt, being
100 . yearly for his Diet, and 4o /. for his Attendance at
Loxsdon in the Vacation Time; daring the Queen’s Plea-
fare, becaufe the Chancellor of the Court of Firft Fruits
and Tenths (which Court is now annexed to the Exche-
quer) had Allowance in the fame Court for his Trouble
and Attendance in the fame Office ; and by Reafon of the
annexing of the faid Court of Firft Fruits,” and alfo of the
Court of Augmentation, the faid Chancellor of the Exche-
quer was charged with more Bufinefs and Attendance, as
well in Term as out of Term, more than any Chancellor
of the Exchequer before had been: And thefe were the Rea-
fons which moved the Treafurer and Under-Treafurer to
- make the faid Warrant, and were exprefs’d in it, and di-
re¢ed to four ordinary Tellers of the Receipt of the Ex-
chequer, or to any of them: And afterwards Queen Eliz.
19 Martii, anno Regnz fui fecundo, direGted her Warrant to
the Treafurer, Chamberlains, and Under-Treafurer, under
her Privy Seal, by which, amongft other Articles concemn-
ing the Privy Council and Payment of Fees to fome Of-
ficers, ¢7c. due and accuftomed, the faid Queen willed and
commanded them, That they, or any one of them, from Time
to Time, fhould pay of the Queen’s Treafure for Labour,
Cofts and Expences of -every Perfon who had been, or
thould be affigned or appointed by our Commiffion or
Commandment to enquire for us, or by us or our Coun-
cil, or by you, or any of you commanded, or that ihall be
S i - N3 put

91

Moar 475.
Cro, Eliz. 5450

Moor 475,
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put to labour, ride, write, travel, for or about our Caufes,
Matters and Affairs, Thing or Things whatfcever, accord-
ing to their Deferts, in as large Manner and Form as in
any Time before had been given or rewarded in our faid
Exchequer, by any Treafurer, Chamberlains, or Under-
Treafurer, and more large by their Difcretions ; gand_ this
was the Claufe upon which the Defendant’s Counfel relied ;)
and the Jury further found, That the faid 1160 L was
paid to the faid Sir Walrer Miidmay, after the faid Warrant
under the faid Privy Seal, for his Diet and Attendance in
the Vacation Time at Lozdon, and that the faid Money was
paid ‘out .of the Quecen’s Treafure by Richard Stonely, one
of the Tellers of the faid Receipt to the faid Sir Walter,
and by the faid Sir Walir» received to his own Ufe, by
Force or Colour of the faid Warrant of the faid Treafurer
and Under-Treafurer ; and that the faid Sir Walter exer-
cifed his Office aforefaid, and difcharged the Dury thereof
during his Life; and that the faid Stonely did account yearly
before the Treafurer and Under-Treafurer, and other Of-
ficers to whom it appertain’d, to hear and determine the
faid Accompt, and had Allowance for the feveral Payments
aforefaid, andfull Difcharge from them: And if upon the
whole Matter the Court fhall adjudge, That the faid Sic
Walter had veceived the faid Money to render Accompt to the
Queen, than they found for the Queen, and if not, for the

Defendants. And in that Cafe three Points were moved,

1. If the Lord Treafurer, by himfelf, or with any other of
the King's Officers, could, for the faid, or for any other
reafonable Caufe, ex officzo, allow any Fee or Reward for
the neceflary Service of the King. 2. Admitting that he
had not Power, ex officio, if he had Power in that Cafe,
by Virtue of the faid Privy Seal, to make the faid Allow-
ance, or not ? 3. Forafmuch as Sir Walter received them to
his own Ufe, if he fhould be charged to render Accompt
for them upon the faid Iflue joined, as is aforefaid ?

As to the firft, two Points were refolved. 1. That no
Officer that the King has, nor all of them altogether, can,
ex officio, iffue or difpofe of the King’s Treafure, although
it be for the Honour or Profit of the King himfelf, but it
ought to be by Warrant from the King himfelf ; for it is
true, that it is for the Honour and Profit of the King,
that good Service done to the King fhould be rewarded ;
but it ought to be rewarded by the King himfelf, or by
his Warranr, and by no other; for the King’s Treafury
(being the Bond of Peace, the Preferver of the Honour
and Safety of the Realm, and the Sinews of War) is
of fo high Eftimation in Law, in Refpe& of the Ne-
ceflity of it, that the imbezilling of Treafure Trove, al-
though it was not in the King’s Coffers, was Treafon (i

an
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and Treafure, and other valuable Chattels are fo neceflary

and incident to the Crown, that in the King’s Cafe they

thall go with the Crown to the (2) Succeffor, and not to (), Rot. 215,
the Execators, as in the Cafe of common Perfons, as ap- Br. Prexogznve
pears 7 H. 4. 43, a. ¢ 44 Ed. 3. 42. and theretore without %’r,’ é:}d,n,
the King’s Warrant no Treafure fhall be iffued for any

Caufe whatfoever, by any (b) Officer, ex Officio. (&) Moor 476-

2, It was refolved, That every Warrant of the Queen her € Eliz. 545
felf to Iffue her Treafure, is not fufficient ; for the Queen’s
(¢) Warrant by Word of Mouth, or (which is more) the (¢ 2 Rol. 183
Queen’s Warrant in Writing under her Privy Signet, is not 2% 55
fufficient to iffue her Treafure: And that appears by a Judg- Cr. El. 545
ment in the Exchequer in Petilzan’s Cafe, Hill. 1 E. 4. Rot, moor 4:c.

14. iz dorfo, where fuch Warrant under the Privy Signet to

iflue the King’s Treafure was difallowed, 7ide 14 E. 4. 2. 2,

And yet in fome Cafe the Law takes Notice of the Privy

Signet : And therefore, (d) if the King, under his Privy c4) 2 Rol. 185
Signet, doth prohibit any to pafs out of the Realm, it is Dycr 196 b 300
{ufficient. F. N.B. 85, 2, But the Warrant which is fuffi- ol. 6> 7"
cient in Law to iffue the King’s Trreafure, (¢) ought to be 2,017 b
under the Great Seal or Privy Seal. 2 Toft. 25

As to the fecond Queftion, it was refolved, That the faid Eg&(ﬁ'iﬂ 2
Claufe did extend to Commiflioners, and other inferior »iaft. 555
Perfons which thould travel about the Queen’s Bufinefs, and L' R°% ot
(f) not to the Chancellor of the Exchequer, for whom (1) Mooz 475,
(among others) an exprefs Claufe was before in the fame Privy 4%

Seal. Alfo this Claufe is, according to their Deferts, &z,

So that by the Privy Seal, the Merit ought to precede the

Reward; and in this Cafe the Warrant was made beore

any Merit or Deferving. Alfo the Privy Seal is in as large

and ample Manner and Form as in any Time before ‘has

been given or rewarded, ¢f¢. and it is not found, that be-

fore, any Allowance had been made to the Chancellor of o) 1 Rol. 228
the Exchequer, of any fuch Fee or Reward. Alfo it waszs, . >
touched (but not refolved) That where the Privy Seal gives §o-1i s81. b.
(g) Authority to four or to one of them, and two make the 6. ;,13. e
Warrant, that they have not purfued their Authority. Pzde 15{16(};4; 26,
36 Hen, 8. 62. (’ﬁ’ 27 Hen. 6. b. Hure, 127.

As to the third Point, it was refolved, That altho’ the LRo. fep-20
faid Sir Walter received the King’s Treafure to his own Cro. EL 13,
Ufe ; yet forafmuch as he received it without a lawful it 5 co ox-a
Warrant, he knowing that it was the King's Treafure, the Pop. 202.
Law makes a Privity in the King’s Cafe, and therefore he §->+9% E’;;_
may charge him as an Accomptant. And fo it was ad- 1 Bulftr, 2ic.
judged in the Exchequer, Pafch, 31 Elzz. Rot. 150. Furden’s f,gf(f-gggj-,gg}-
Lale, | 2,??‘?' it 45

N 4 And 1 Leom 32 114e

= 2 Leone 34



() 2 Rol. 161,
Godb. 292, 296
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And in the King’s Cafe it is not needful that the Money
or Goods come to the Hands of the Teftator; but if he
be a Means or Inftrument by which: the King is put to Lofs
or Damage, he fhall be charged for fo' much as the King is
damaged, and he fhall be compelled at the King's Suit red-
dere rasionem thereof, which is in the Nature of an Account.
And therefore there 1s a notable Precedent in the Exchequer,
Mich. 30 Ed.3. Rot. 6. where the Cafe was, Quod Willielm:

> Rol. Reo 206, (@) Porter being Magifier moncte, &re. covenanted with the

30Q, 305

{5 2 Rol 1610

€c) 2z Rol. 161.
3 Kb 592

¢4) 2 Rolk 161
Moor 476«

{e) 12 Co. 20
J.ane 48, 103.
Godb. 293, 299
3 Vent, 132,

3 Co, 12. b.

King by Indenture inrolled, That all the Bullion which
fhould be delivered ad Cambium Regis pro moneta facienda,
that Moncy thould be delivered for it within eight Days,
which Covenant the f{aid Willizm: Porter broke, for he did
not deliver to divers Subjects their Money due to them
for the Bullion which they brought #d Cambium, according
to his Covenant. Upon which, (upon fhewing the fame in
the Exchequer) the King paid to them all the Money due
for the Bullion ;. and- becaufe (b) Fobannes Walweyn & H.
Picard, duxerunt @& prefentaverunt dictum WALl Porter in
Officium illud tanquam fufficientum ; (and that they offered to
be Sureties for him, but were not accepted of, which Mat-
ter the faid Fohn Walweyn and Henry Picard confefled) ideo
confideratum eff quod pradicls Fohannes Walweyn & Henr’ Picard
onrentur verfus Domzinvm Regem, ¢5'c. and were charged to
fatisfy the King all the Money which the King had paid
- for the faid Wrlliam Porter. And (¢) although none of the
King’s Treafure came to their Hands; nor had they any
private Benefit by any Matter that appeared in the faid
Cafe, vet becaufe they were Means and Caufes of the King’s
Lofs and Damage, they were by Judgment charged to the
King: And forafmuch as they were chargeable by the Law,
in that Cafe, if they had died before Judgment againft
them, without Queftion their Executors, ¢c. fhould be
‘charged ; for where the Teftator is by Law chargeable to
fatisfy the King for Lofs or Damage done to him, his Death
fhall not difpenfe with it, but his Executors, ¢c. fhall be
charged to the King. And it was refolved, That in the
faid Cafe, the Queen (‘d) either might charge the Executors
of Sir Walter, or thofe who made fuch unlawful Warrang
at her Ele&tion. And a Judgment was cited in the Argu-
ment of this Cafe de Termino Trin. anno 24 Ed. 3. Rot. 4.
in the Exchequer. One (e) Walter de Chirton, the King’s
Cuftomer, had purchafed certain Lands with the King’s Mo-
ney, and by Covin had caufed the Vendor to enfeoff his

2 Rol. Rep- 206, Friends in Fee to defrand the King, and neverthelefs

2975 3035 334«
2 [t xg.

took the Iffues and Profits of the Land to his own

Dyer 160 plat. Ufe, and thofe Lands by Inquifition were returned

225, plo 32,33 -

295- pl. 10
2 fiol‘, 156. '

with
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with the Values into the Exchequer, and there by Judgment

were feifed into the King’s Hands, quoufque, ¢c. and yet

the Eftate of the Land was never in him. But he who in-

tends to deceive the Kingef that which belongs to him, will,

in the End, deceive himfelf. 72de Reader, where and how

the King {hall levy the Sum of which any one is chargeable

to him by the Law, not only againft the Party himfelf, his

Lands and Goods in his own Hands, but in the Hands of

his Heirs, Affigns, Executors or Adminiftrators ; and if he

has no Executors or Adminiftrators, then in the Hands of

the Poffeffors of the Goods of the Deceafed, to render an

Account to the King, ¢ And for that zide a notable

Record in Scaccario de Term. Mich, Anno 24 E. 3. Rot. 11. ex .

parte Rememoratoris Regis, Thomas (a) Favel’s Cafe, which () God. 202

was an FExchequer Chamber Cafe; by all the Juftices and 2 Rol: Rep. 300

Barons, and vouched by the Lord Dyer, 4 & 5 Phil. & Mar.

160. Pafech. 2 Eliz. Rot. 111. (b) Sir William Cavendifb’s Cafe, ¢5) 3 Co.12.b.

and reported by the Lord Dyer, 5 Eliz. 225. Plow, Com. in g4 32% &

the Cafe of Mines, 321. 4. b, Vide 50 Af. 4. 5. 2 Rol. Rep 3005
And afterwards the Executors of the faid Earl of Devon- ¥4y o ..

[hire fatisfied the King for all the faid Iron Ordnance, Shot, 8 Co. 175 &

or MUu?ition, which he, without Warrant, had converted to

his Ufe,

JaAMES
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«on  JamEs Bacags Cafe.
Trin. 13 Jacobi 1. Rot. 23,

In the King’s Bench.

See Skin. 454, AMES, by the Grace of God, of England, Scotland,
éﬁi{h“cﬁ’lfﬁ e France and Ireland, King, Defender of the Faith, ¢,
Lucas 54, 108, Lo the Mayor and Commonalty of the Borough of Plymoush,
1o 7Y% in the County of Dewvon, greeting, cfr. Whereas James
3 nol. Rep.1735 Bggg, one of the twelve Chief Burgefles, or Magifirates of
a the Borough aforefaid, according to the Cuftom of the Bo-
rough aforefaid, hitherto ufed, was duly chofen and made,

And whereas the fame Fames, in the Office of one of the

twelve Chief Burgeffes or Magiftrates of the Borough afore-

faid, a long Time carried and well-governed himfelf ; yet

you the Mayor and Commonalty of the Borough aforefaid,

little regarding the aforefaid Fames, unduly, and without

reafonable Caufe, from the Office of one of the twelve Chief

Burgefles and Magiftrates of the Borough aforefaid, unjuftly

have amoved, in Contempt of us, and to the no little Da-

mage and Grievance of him the faid James, and the Hure

of his Eftate, as we, by his Complaint, have underfiood :

We therefore to the faid Fames, willing, due and fpeedy Ju-

ftice to be done in this Behalf as is juft, command you, and

every of you, as before Time we have you commanded, firmly

enjoining you, That immediately after the Receipt of this

Writ, the aforefaid Fames, in the aforefaid Oftice of one of

the twelve Chief Burgefles or Magiftrates of the Borough a-

, torefaid you reftore, with all the Liberties, Privileges, Com-
modities, to the Office aforefaid, belonging and appertain-

ing; or that you fignify the Caufe thereof unto us, left

in your Default, Complaint thereof again to us come:

And
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And how this our Writ fhall be executed to us, from the
Day of Holy Trinzty, in three Weeks, wherefoever we fhall
be in England, youmake it toappear, under the Penalty of
40 I. this our Writ then fending back, &c. Witnefs E. Coke,
at Weflminfler, the 12th Day of Fune, in the 13th Year of our
Reign, of Eng. France,and Ireland, and of Scotland the 48¢h.

By the Term of Trinity, in the thirteenth Year of King
Fames, Rot. 23. Execution of this Writ doth appear in a
certain Schedule to this Wrir annexed, Fohn Clement, Mayor,
The Anfwer of the Mayor and Commonalty of the Borough
of Plymouth to the Writ, to this Schedule annexed ; according
to the Command of the Writ aforefaid, to the Lord the
King we moft humbly certify, That the Lady Elizabeth, late
Queen of England, by her Letters Patents, with the Great
Secal of England fealed, bearing Date at Weftminfler the 28th
Day of Feb. in the 43d Year of her Reign, for herfelf, her Doar. pl. 105
Heirs and Succeffors, granted to the Mayor and Commonalty
of the Borough of Flymouth aforefaid, and their Succeffors,
amongft other Things, That the Mayor and Recorder of the
Borough aforefaid, tor the Time being, the Time that they
thonld happen to be in their Offices, and alfo the Pre-
deceflors of the faid Mayor then alive, and for the Time be-
ing, and their Succeffors, thould be Juftices of the faid late
Queen, her Heirs and Sacceflors, to keep the Peace in the
faid Borough, and within the Limits, Precin&s, and Liber-
ties thereof ; and to be kept, and to caufe to be conferved
and kept, without any Command, Commiflion, or Warrant
for the fame to be had, or to be obtained : And further to the
faid Lord the King, we certify, * That within the Borough * ye ought w0
aforefaid, there is, and Time whereof the Memory of Man is have 6irft pre-
not to the contrary, there has been a Ufage and Cuftom, foo et e
that the Mayor and  twelve Chief Burgeffes of the fame Bo- an Incorpora-
rough, flood, and were of the private Council of the Borough ge. Brom Time”
aforefaid, and twenty-four of the other moft difcreet Burgeffes whereof, &c.
of the Borough aforefaid, for the Time being, to this chofen E;S?c:ingé,f "4
and fworn, flood, and were, together with the aforefaid ¢E- 6 Dyer 7.
Mayor and twelve Chief’ Burgefles, of Common Council of E welve Chice
the Borough aforefaid, for the regulating and Government Burselis, de
of the fame Borough. I And that every fuch Burgefs who Burgi, i would
was chofen into the Fellowthip of the twenty-four Burgeffes b more aetly
of the Common Council aforefaid, before he was to be ad- confilio Mjoris
mitted to the faid Fellowthip, || fhould take corporate Oath & Bursenfium.
before the Mayor of the fame Borough, for the Time being, Pam. 452,
that he fhould carry himfelf well and honeflly, as well to- ¥ Theydo nor
wards the Mayor of the Borough aforefaid, for the Time lcdge any Chac-
being, as towards the aforefaid twelve Chief Burgeffes of tr thar they
the faid Borough for the Time being, and to them from any of the Cor-
Time to Time thould fhew Reverence, and that he fhould porsrien:
maintain and uphold the Liberties and common Profit of Chiet Burzcfs.

the Borough aforefaid, with his beft Counfel and Advice :
i And
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And further we certify, That every one of the aforefaid twelve
Chief Burgeffes, from Time to Time chofen, fhould be pre-
ferred by the Mayor of the Borough aforefaid, or the reft of
the aforefaid twelve Chief of the Burgefles, or by the greater
% They don’ Part of them, for the Time being, only without the Confent
preferive inehis, or Affent of the * aforefaid twenty-four, the other Burgefles
and yer it's -~ who are (as before is faid) of the Common Council of the
%\?:h%. “Tdie " Borough aforefaid, to this required. And further we certify,
Maii 32 Eliz. -~ That the aforefaid Fames Bagg, the firft Day of May, in the
TS s e the 32d Year of the Reign of the Lady Elizabeth, late Queen of
Twenty-fouts  Epolgnd, was duly chofen and appointed one of the aforefaid
twenty-four of the Burgefles of the Common Council of the
Borough aforefaid then being, and the faid firft Day of May,
in the 32d Year aforefaid, at Plymouth aforefaid, took corporal
Oath before the Mayor of the Borough aforefaid, according
to the ancient Cuftom aforefaid, that he the faid Fames
would carry himfelf well and honeflly, as well towards
the Mayor of the Borough aforefaid, for the Time being,
as towards the other twelve Chief Burgefles of the faid
Borough for the Time being, and to them from Time to
Time would thew Reverence, and the Liberties and com-
mon Profit of the Borough aforefaid, would maintain and
uphold with his beft Counfel and Advice: And further to
the Lord the King we certify, That the aforefaid Borough of
Plymouth is fituate fo near to the Shore and Sea Coafts, that
by Reafon thereof, and by Reafon of the daily Meeting there
of Ships and Veflels there coming, as well from the Parts be-
yond the Seas, as from ‘el’ewhere, many ill-minded Men, as
well Aliens as within born, of evil and perverfe Converfa-
tion, Contemners of good Government, and Difturbers of
the Peace, in the Ships and Veffels aforefaid thither coming,
in the Borough aforefaid, and within the Liberties and Pre-
cindts of the fame ftaying and remaining, are daily found,
- who can hardly be there brought to the Obedience of good
Rule and Government, unlefs the Authority of the Mayor
of the Borough aforefaid for the Time being, and of the
other Chief Burgefles aforefaid, with due Reverence of the
other Burgefles and Inhabitants of the faid Borough, be for-
tified, and the Perfons of the faid Chief Burgefles, and of
the Mayor, from the Contempr of the Vulgar be preferved :
And further to the faid Lord the King we certify, That the
aforefaid Fumes Bagg, not ignorant of the Premiffes, little
regarding his Qath aforefaid, and the Authority, as well 6f
the Mayor of the Borough aforefaid for the Time being, as
his late Predeceffors aforefaid, as the other the Chief Burgefles
of the Borough aforefaid, fetting naught by, and labouring
and intending to bring the fame Authority into Contemp.t:
The ficft Day of Muy, in the 6th Year of the Reign of the
Lord the now King, the faid Fames being then one of the
Common Council of the Borough aforefaid, and one of the
Chief Burgefles of the fam: Borough, in the Prefence of one
Robere
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Robert Trelzwny, then being Mayor of the Berough afore-

faid, and of many other of the Inhabitants of the Borough

aforefaid, at Plymouth aforefaid, within the Borough afore-

faid, contemptuoufly and malapertly carried himfelf, as well

in Gefture as in Words, toward the Mayor aforefaid ; and

then and there, to the aforefaid Robert Trelawny, contemnptu-

oufly and fcoffingly, without any reafonable Caufe, thefe

Words following, openly and publickly faid and fpeak, that

is to fay, You, (the aforefaid Robert Trelawny intending) are  Thefe Words

Jome Prince, are you nmot ¢ And further to the faid Lord the igf];ﬁ)e ‘{i{:’:c

King we certify, That afterwards, that is to fay, the firft no Canfe co dif=

Day of Fibruary, in the 7th Year of the Reign of the Lord franchile him.

the now King, the aforefaid Fames Bagy continuing his evil

Difpofition and Intention aforefaid, at Plymouth aforefaid, in

the Prefence and Hearing of the aforefaid Robert Trelawny,

then being a Juftice of the Peace of the aforefaid Lord the

King, within the Borough aforefaid to be kept, by Reafon

of his Mayoralty of the Borough aforefaid, the Year then

laft paft, by Virtue of the Letters Patents aforefaid, and in

the Prefence and Hearing of very many other of the Inhabi-

tants of the Borough aforefaid, openly, publickly, and with

a loud Voice, without any reafonable Caufe, thefe Words

following, contemptuoufly, falfly, and fcandaloufly faid and

fpeak, that is to fay, Zou, (theaforefaid Trelawny intending)  Thefe Words

are a cozening Knave; whereas in Trath, the faid Robert 2r¢ ‘f:;"tf;ful’F

Trelawny, all his Life-time, honeftly, and from all Sufpicion Punifhments  {c.

of any Falfity, Fraud, or Deceit, lived altogether unfu. jobird bim w0

fpe&ted, and in the Offices, as well of the Mayoralty as of haviouty if they

Chief Burgefs of the Borough aforefuid, with Praife, carried ¥fre publithed

and governed himfelf: And further to the faid Lord the was firing iqycfr

King, we do certify, That the 20th Day of Nevember, in the §iEceriqn of his

7th Year of the Reign of the faid Lord the now King, the no Caufe o dif-

aforefaid Fames Bagg, continuing his evil Difpofition and ﬁ;‘ﬁﬁ;ﬂ;;m

Intent aforefaid, at Plymouth aforefaid, feditioufly and ma- Palm. 127

licioufly ftirred up, and perfwaded one Thomas Shervil, then

being of the Chief Burgefles of the Borough aforefaid, that )

he the faid Thomas would join himfelf with the aforefaid ,r T:gercc‘a‘;‘f?f;

James Bagg in a Confpiracy, to amove and depofe one Fohp disiranchife

Batrerfby, then being Mayor of the Borough aforefaid, from n:,':ki,);' fiﬁam

his Office of Mayoralty, without any reafonable or lawful done, gnd i

Caufe, and then and there malicioufly and contemptuoutly there was tjuz}{'

fpeak to the aforefaid Thomas Shervill of the aforefaid Jobn (aule toremove

Baiterfhy, thefe Words following, that is to fay, Muffer Mayor Cauge jenr(zilgle]‘:l:

(the aforefaid Fohm Batterfby intending) carrieth bimfelf oneh to be fuch
) . . . d YR . that it may ap-

foolifbly in this Place; and 2f you will join with me, we pear 1o the

will turn him out of his Mayamlty and cbaofe a 'wI.fEV Man Cour, that it is

tn bis Place : Whereas in Truth the aforefaid Foba Batterfby, Gilalt Caufe o

during the whole Time of his Mayoralty aforefaid, in the him; for the

s A A = Al .~ Party grieved

€Xecuting can’t have an

Anfwer to it
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gxecuting of his Office aforefaid, carried himfelf well and
difcreetly, and with great Integrity and Gravity. And fur-
ther to the faid Lord the King, we certify, That afterwards,
that is to fay, the firft Day of February, in the 8th Year of
the Reign of the faid Lord’ the now King, the aforefaid
Fames Bagg continuing in his evil Difpofition and Intenc
aforefaid, at Plymouth aforefaid, in the Guild-hall of the Bo-
rough aforefaid, in the Prefence of one Thowas Fowens, then
being Mayor of the Borough aforefaid, in the Prefence-and
Hearing, as well of the Chief Burgefles as of the other In-
habitants of the Borough aforefaid, fcornfully, and without
reafonable Caufe, fpeak to the aforefaid Thomas Fowens
thefe falfe and injurious Words following, that is to fay,
Thou (the aforefaid Thomas Fowens, then Mayor intending)
art an infolent Fellow ; Whereas in Truth the faid Thomas,
in the whole Courfe of his Life, bore himfelf towards ali
Men, honeftly, civily, and with Praife. And further to the
f2id Lord the King we certify, that he afterwards, thar is
to fay, the firt Day of Augufl, in the gth Year of the Reign
of the faid Lord the now King, at Plhymouth aforefaid, in
the Prefence and Hearing of the aforefaid Thomas Fowens,
and of very many .other of the Burgefles of the Borough
aforefaid, being gathered together in the Guild-hall of the
Borough aforefaid, the aforefaid Fames Bagg continuing his
evil Difpofition and Intent aforefaid, divers contemptible
Words of the aforefaid Thomas Fowens, then being Mayor
of the Borough aforefaid, with a loud Voice fpeak and ut-
tered ; upon which the aforefaid Thomas Fowens, with mild
Words admonithing the aforefaid Fames Bagg that he
would defift from uttering fuch contemptible Words afore-
faid, the aforefaid Fames Bagg thereupon, then and there,
that is to fay, the 10th Day of Auguff, in the gth Year above=
faid, at Plymouth aforefaid, and in the Prefence and Hearing
of the aforefaid Thomas Fowens, then Mayor of the Borough
aforefaid, and very many others of the Burgeffes and In«
habitants of the Borough aforefaid, and in Contempt and
Difdain of the faid Thomas Fowens, then Mayor, turnin
This is con- the hinder Part of his Body in an inhuman and uncivi%
;;’Abxg‘r’fh““g:f’ Manner towards the aforefaid Thomas Fowens, fcoffingly, con-
mihment 15 a- temptuoufly, and uncivilly, with a lond Voice, faid to the
forclaid, batno aforefaid Thomas Fowens, thefe Words following, that is to
franchilement, {2y (come and kifs.) And further to the faid Lord the King
o g{g"gﬁmc“" we certify, Thar atterwards, that is to fay, the 20th Day of
R Auzuft, in the oth Year of the Reign of the Lord the now

King, at Plymouth aforefaid, the aforefaid Fames Bagg, with
moft infolent Words, threatned the faid Thomas Fowens, then
being Mayor of the Borough aforefaid, without any reafon-
able Caufe ; and then and there, to the faid Fobs Fowens,
threatningly and malicioufly fpake thefe Words following,

that

Ut Lupta.
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that is to fay, I will make thy Neck crack. And further to Ue fupra.
the faid Lord the King we certify, that afterward; that is
to fay, the third Day of May, in the 12th Year of the Reign peg. . 326
of the Lord the now King, a cerrain Order and friendly Thisis repug-.
Infirument of Admonition was made by Fohn Scobb, Mayor & g Msiic
of the Borough aforefaid, and the greater Part of the Chief
Burgefles of the fame Borough, in thefe Words, that is to
fay, The gth Day of May, 1614, the Day and Year above-  poreie 4p-
writteny It was agreed by John Scobb, Mayor, and fuch other pears chac he
of the Maflers here under-written, That if Mr. James Bagg moved by the
the Elder, do not before the next Seffions to be holden within Mayorand nine
the Borough of Plymouth, reconcile bumfelf to the [4id Mayor and in the End
#nd bis Breibren, for fuch Wrongs as be bath commutted againft 9fthe Rewn, it
them, and withal, fairhfully promife to demean himfelf more he was removed
orderly and temperately for the Time to come, that then he fhall by the Masorand
be clean removed from the Bench, and a4 new Mafler chofen in which is repngs
his Room ! Which Order or Inftrament was made and fub- Pant. Do& el
fcribed by the faid Mayor and nine other of the Chief ¥
Burgefles of the Borough aforefaid. And further to the faid
Lord the King we certify, That the aforefaid Fames Bagg,
before the aforefaid next Seflions, in order aforefaid men-
tioned, did not make any fuch Reconciliation or Promife
of Conformity, as in the Order aforefaid is fpecified, altho’,
full Notice of the aforefaid Order, immediately after the
making thereof, and before the aforefaid next Seflions was
given to him at Plymouth aforefaid. And farther to the faid
Lord the King we certify, That afterwards, that is to fay,
the 20th Day of February, in the 12th Year of the Reign of
the faid Lord the now King, the aforefaid Fames Bagg con-
tinuing his evil Difpofition, and in his Intent aforefaid, at
Plymourh aforefaid, in the Guild-hall of the Borough afore-
faid, in the Prefence and Hearing of Fobn Scebb, one of the
Chief Burgeffes of the Borough aforefaid, and then being a
Juftice for the keeping of the Peace within the Borough
aforefaid, by Virtue of the Letters Patents aforefaid, by
Reafon of his Mayoralty of the Borough aforefaid, the Year
then next before, and in the Prefence and Hearing of the
then Mayor of the Borough aforefaid, and of divers other of
the Burgeffes and Inhabitants of that Borough, contemptu-
oufly thefe Words following,. fpeak and utrered of the afore-
faid Jobn Scobb, openly and publickly, falfely and {candaloufly,
that is to fay, 2v# (the aforefaid Fobn Scobb intending) uc fuprs
are & Knave; whereas the aforefaid Fohn Scobb honeﬂl)&

' an
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and with praife carried and governed himfelf. And further
to the faid Lord the King we certify, That afterwards, that
is to fay, the 10th Day of December laft paft, the then Mayor
of the faid Borough, and divers of the Chief Burgeffes of the
Borough aforefaid, at Elymeuth aforefaid, being aflembled
together in the Alms-houfe of the faid Borough, to require
and receive an Account of the Overfeers, Burgefles of the
Borough aforefaid, as in Times paft, and Time whereof the
Memory of Man is not to the contrary, it was ufed, the
aforefaid Fames Bagg, then and there, in the Prefence and
Hearing of the faid Mayor, and other of the Chief Burgeffes
aforefaid, without any reafonable Caufe, openly and puba
lickly faid to the faid Thomas Shervill, there then prefent,
and one of the Chief Burgefles of the Borough aforefaid, and
for the Space of ten Years then laft paft being, thefe falfe
and fcandalous Words following ; that is to fay, Zou (the
1aid Thomas Sherwill intending) are 4 feditious Fellow ; where-
as in Truth the aforefaid Thomas Shervill always lived not
fufpe@ed of any fuch Crime of Sedition, and from Time
to Time in the Office of Mayor of the Borough aforefaid,
as in the Place and Office of Chief Burgefs, honeftly, dif-
creetly, and with great Integrity carried and governed him-
felf. And further to the faid Lord the King we certify,
That whereas the faid Lord the King, the  Day of J4-
nuary, in the 12th Year of his Reign aforefaid, at Wefmin-
fter 1n the County of Middlefex, with the Advice of the
Lords of his Privy Council of this his Realm of England,
ordained and commanded, by publick Proclamation, and
by Letters written under the proper Hands of divers of the
Lords of his Privy Council fealed, that none, nor any Per-
fon whatfoever, thould kill, or put w0 fale any Flefh for
Vi&uals, in the Time of Lent then next following, contrary
to the Laws and Statutes of this Realm. And that all
Mayors, and other Head Officers, in Boroughs and Towns
Corporate, within this Kingdom of Englend, in the Begins
ning of the Time of Lent then next coming, or before,
thould caufe all ViGtuallers, Inn-keepers, Keepers of Ordi-
nary Tables, and Alchoufe-keepers, within the Precin@® of
their Jurifdi&tion, to be bounden to the Lord the King by
Bond, that they fhould not drefs any Fleth for Viétuals
all the faid Time of Lent then next following: And
whereas afrerwards, that is to fay, the 20th Day of Fes
bruary, in the t2th Year aforefaid, one Fobn Clement,
then, and yet Mayor of the Borough of Plymouth afmefaicé;

accords
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according to the Duty of his Place, and in Obedience of
the faid Ordinance and Command ‘of the faid Lord the
King, fent to all the Vi&uallers, Inn-keepers, Keepers of
Ordinary Tables, and Alehoufe-keepers aforefaid, within
the Precin& of the Borough aforefaid, that they become
bound by their Writing Obligatory, to the Ufe of the Lord
the King, according to the Tenor and Exigency of the afore-
faid Ordinance and Command of the faid Lord the King,
the due Execution of the Ordinance aforefzid, in that Be-
half required and endeavoured, within the Borough afore-
faid, the aforefaid Fames Bagg, well knowing the Premiffer,
and continaing his evil Difpofition and Intent aforefaid,
at Plymouth aforefaid, endeavoured and attempted to hinder,
and make void the due Execution of the aforefaid Ordinance
and Command of the {aid Lord the King ; and to that Pur-
pofe, the fame 2cth Day of February, at Plymouth aforefaid,
to divers Inhabitants of the Borough aforefaid, and other of
the King’s Leige People then being, and having then and
there fpeech with the aforefaid Fames Bagg, of and uponthe
Bufinefs aforefaid, the faid Fames Bagg, openly and publick-
Iy fpake and uttered thefe Words following, that 1s to fay,
Mafter Mayor (meaning the faid Fobn Clement) doih more
berein than he nced, and more than he can well anfwer
meaning, that the faid Fohn Clement, in requiring the afore-
faid Vi&uallers, Inn-keepers, Keepers of Ordinary Tables,
and Alehoufe-keepers, to become bounden to the Ufe o
the faid Lord the King, according to the aforefaid Ordi.
nance and Command of the faid Lord the King, had done
more than was needful, and more than he could well anfwer ;
by Reafon of which Speech, divers Victuallers, Inn-keepers,
Keepers of Ordinary Tables, and Alehoufe-keepers, dwel-
ling within the aforefaid Borough, utterly refufed to be
bounden to the faid Lord the King, according to the afore-
faid Ordirance and Command of the faid Lord the King;
and further we certify, that the aforefaid Mayor and Com-
monalty of the Borough of Plymouth, and their Predeceflors,
Time whereof the Memory of Men is not to the contrary,
had and ufed to have within the Borough aforefaid, a cer-
tain Cuftom of Wine, called Wine-weight, otherwife Wine-
wite, payable by every Taverner felling Wine within the Bo-
rough aforefaid, of which Cuftom of Wine aforefaid, the
Mayor and Commonalty from the whole Time aforefaid,
quietly and peaceably were poffeffed of, until the aforefaid
Fames Bagg, the zoth Day of November, in the 4th Year of
the Reign of the faid Lord, the now King, at Plymouth afore-
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faid, perfidioufly and malicioufly practifed with W/illiam Bent= Thefe Words
Iy and Thomas Lyde, being Taverners and Sellers of Wine 7€ t00 geners

within the Borough aforefaid, to them revealing divers fe=

cret Counfels concerning the common Profit of the Borc%ugh
C ' o alore-
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2 id; and them the faid William and Thomas then and
:lflcé‘;eef?erfuaded,‘that they no more I_hould pay the afore_fald
Cuftom of Wine, called Wine-weight, otherwife Wine-
wite, nor any Farm or Sum of Money for the fame, to the’
aforefaid Mayor and Cemmonalty, which very I_)ay, vz, the
29th Day of November, in the 4th Year aforefaid, t}}e afore-
faid Fames Bagg, being then one of the twelve Chief Bur-
gefles of Common Council of the Borough aforefaid, at Py
mouth aforefaid, perfidioufly and malicioufly, fpake to the
faid Willzam Beatly and Thomas Lyde thefe Words, that is to
This wasbut - fau Yoy peed not pay the Money, (meaning a certain Farm by
MNRGIINR hem the faid William and Thomas for the Cuftom aforefa1d’

ich altho’ it t
%ﬁm:g{lc&% ?}f before then, to the aforefaid Mayor and Comm.onalt)-r pay-
franchifement, able for the Wine-weight) any longer, except you ift, for it is
and hisl?cp;r{}f,’cn_ not due unto thews : By Reafon Pf. which perfidious and mali-
udice o their  cious Words, the aforefaid William Bently and Thomas Lyde
Right 3 the Inu- utterly refufed to pay, and yet do refufe; _and by Reafon
§do s vain and : i fies are rifen, and here-
idle. thereof divers Strifes and Coutroyer ies are rifen,

2 Rol:Rep 234, after are like to arife betwixt the aforefaid William Bentlyand
Yeo' Remedy  Thomas Lyde, and the aforefaid Mayor and Commonalty, for
b, for s DU the Cuftom of Wine aforefaid, and the Farm aforefaid, to
Right to & by  the great Damage and Prejudice of tht': aforefaid Ma){or and
the Law. Commonalty: And further to the faid Lord the King we
certify, that the aforelaid Fames Bagg, the firft Day of May,
in the 12th Year of the Reign of the Lord, the now King,
and divers other Days and Ti_mes then bqfore, at Plymouth
aforefaid, perfidioufly faid to divers Inhabitants of the Bo-
rough aforefaid, and to other the Liege People of the faid
Lord the King, upon Communication between them and
the aforefaid Fames Bagg then before had, of and concern-
ing the Liberties and Privileges of the Borough aforefalq,
Non officiae.  That he (the {aid Fames Bagg) would owrzbrf;w and make void
Eﬁ‘:ﬁﬂ}}:@}&' the Charter of the Borough aforefaid, meaning the Charter
and it may be * aforefaid, by the aforefaid late Queen E_lzzm!wtb to the afores
f,};fdc,}:f Law, o f2id Mayor and Commonalty, as before is falq, granted; and
rhat it was pro- that he the faid Fames the Liberties :_md Privileges of the
B Nuber of Borough aforefaid, would call in Queftion, and the fame Pri-
the Burgefles  yjleges and Liberties would overthrow. And f:urther to the
i?ﬁv,ht:hﬁ? remo- Lord the King we certify, that afterwards, that is to fay, the
veds and fohe  y7th Day of April now laft paft, the aforefaid James Bagg
ﬁlf’(‘?ﬁﬁﬁ_ in the faid Writ named, for the Caufes afo§s.fa1d, by the
1 Rol.Rep.2:6: - Mayor and Commonalty of the Borough aforefaid, from the

;}jj";ﬁ,‘”' Ofhice of one of the Chief Burgefles and Magiftrates of the
3 Brownl. 100, Borough aforefaid; was amoved. @,
> Jobn Clement, Mayor.

And
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AN D now in this Term (upon the whole Matter, and for
the Caufes aforefaid) it was refolv’d by the Court, That . , salk, 6g7e

there was not any juft Caufe to remove him ; and therefore '
by the Award of the Court, a2 Writ was dire&ed to the
Mayor and Commonalty to reftore him.

And in this Cafe, 1. it was refolved, That to this Court
of King’s Bench belongs (#) Authority, not only to correct («) 4 Inf. 71.
Errors in judicial Proceedings, but other Errors and Mif- ﬁ?,‘fﬁoﬁﬁ‘;;f
demeanors extrajudicial, tending to the Breach of Peace, or
Oppreffion of the Subjeds, or to the raifing of Fadion,
Controverfy, Debate, or to any Manner of Mifgovernment ;
fo that no Wrong or Injury, either Publick or Private, can
be done, but that it fhall be (here) reformed or punithed by
due Courfe of Law.

For the general Learning of this and the like Cafes, all
that was faid in the Argument of this Cafe, was divided
mnto thefe Queflions. 1. What were fufficient Caufes to
'(b) disfranchife a Cirizen, Freeman or Burgefs of any City (0 Cro- Jace
or Borough incorporate, and to difcharge him of his Free- SCC;O'_EHZ,”.
dom and Liberty, and what not ? 2. How and by whom, L Roll. Rep- j090
and in what Manner fuch Citizen or Burgefs fhall be dif- i, = **%
franchifed? 3. If the Rerurn of his Removal, or Disfran- Styles 478, 475,
chifement, imports fufficient Matter, but is falfe; what Re. > %
medy fhall be for the Party grieved in fuch Cafe?

As to the firft, it was refolved, That the Caufe of Disfran-.
chifement ought to be grounded upon an A& which is (¢) ) Cro. ElL 33,
againft the Duty of a Citizen or Burgefs, and to the Pre- *~*" "
judice of the publick Good of the City or Borough where-
of he is a Citizen or Burgefs, and againft his Oath which
he took when he was fworn a Freeman of the City or Bo-
Tough ; for althongh one thall not be charged in any Judicial

Court for the Breach of a (d) general Oath, which he took E‘goﬁlrl’gp’ff/
when he became Officer, Minifter, Citizen, Burgefs, ¢ Dyer 333. pl. 28,
alm. 144,

yet if the A& which he doth be againft the faid (¢) Duty SE
and Truft of his Freedom, and rto the Prejudice of the Rep.224, 215,
City or Borough, and alfo againft his Oath, it inforces botlexten’s Ar.
much the Caufe of his Removal, and there is 2 Condition i Quotar. 11,
in Law zacite and annexed to his Freedom or Liberty ; which 2 Roll. hbo. 110

if he breaks, he may be disfranchifed ; bur Words of Godb. 281

Palm. 4355,

Contempt, or ( 1) contra bonos mores, altho’ they be againft ) Cro- Jac.
Q2 the 306

MOOF 4114 124
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190,
1 Rolls Rep. 79,

Cro. ki, 79, 689,
C1o. 7ac. 506,
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(b 1 Rol. Rep,

226,

() Cr. Jac. 540.

* 6 Mod. 99.

See before,

(d) Sawyer’s
Arg. in Quo
Warranto 21.
Ant%a 724 be

9o 0.
i Roll, Rep. 86,
167 )
Br. Depofition
e3¢
(_)odb. 2590
Godolph. Abr,
1745 176.

20 H. 6. 46. 3,
3 Bulfir, 1<\57.
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the Chief Officer, or his Brethren, are (2) good Caufes to
punifh him, as to commit till he has found good Sure-
ties of his Good Behaviour, but not to disfranchife him:
So if he intends, or endeavours of himfelf, or confpires
with others, to do a Thing againft the Duty or Truft of
his Freedom, and to the Prejadice of the publick Good of
the City or Borough, but he doth not execute it, it isa
good Caufe to punith him, as is aforefaid, but not to dif-
tranchife him, for (b) Noz officis conatus, nifi fequatur effeitus ;
and Non officzt affeCtus, niff fequatur affellus. And the Rea-
fon and Caufe thereof is, That (¢) when a Man isa Free-
man of a City or Borough, he has a Freehold in his Free-
dom for his Life, and with others, in their Politick Capa-
city, has an Inheritance in the Lands of the faid Corpo-
ratien, and Intereft in their Goods, and perhaps it con-
cerns his Trade and Means of Living, and his Credit and
Eftimation ; and therefore the Matter which fhall be 2
Caufe of his Disfranchifement, ought to be an A& or
Deed, and not a Conation, or an Endeavour, * which he
may repent of before the Execution of it, and from whence
no Prejudice enfues; and they who have Offices of Truft
and Confidence thall not forfeit them by Endeavours and
Intentions to do Ads, although they declare them by exprefs
Words, unlefs the A& itfelf thall enfue, as if one who
has the Keeping of a Park fhould fay, that he will kill ali
the Game within his Cuftody, or will cut down fo many
Trees within the Park, but doth not kill any of the Game,
nor cut down any Trees, it is not any Forfeiture, & fe de
Somilibus, for in all fuch Cafes, either there ought to be an
A&, or fuch a Negligence as tantamounts, fczl. when De-
firuftion of the Game, & enfues. If a Bithop, Arch-Dea-
con, Parfon, @, fells all the Trees, it is a2 good Caufe of
(d) Deprivation, 2 H. 4. 3. b. So if a Prior aliens the
Land which he has 2 jure domus fue, it is a Caufe of
Deprivation, as appears in ¢ F. 4+ 34. 4. If a Prior makes
Dilapidation, it is a good Caufe to deprive him, as it is.
held in 29 E.3. 16.4. (20) 28 H. 6. 46. 4. But if 1t be but
a Conation, or Endeavour, without any A& done, in none
of thofe Cafes is it any Caufe of Deprivation, for in thofe
Cafes, voluntas non reputarur pro fao. And if a Contempt

(be
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(be it of Omiffion or Commiffion) fhould be a good Caufe
to disfranchife, the beft Citizen or Burgefs might be, at one
Time or other, disfranchifed, which would be great Caufe
of Fa&ion and Contention in Cities and Boroughs.

As to the 2d, it was refolv’d, That no Freeman of any Cor-.
poration (4) can be disfranchifed by the Corporation, unlefs (2) siy1 473,
they have Authority to do it either by the exprefs Words 475- '
of the Charter, or by Prefcription ; but if they have not
Authority neither by Charter or by Prefcription, then he
ought to be convitted by Courfe of Law before he can be
removed, and it appears by Magna Charta, cap. 20, (b) Nul- () 1 Rol. Rep.
Lus liber homo capiatury vel imprifonetur, aut diffeiftur de libero e
tenemento fus, vel libertasibus, vel liberis confuetudinibus fuss, * ™
G, miff per legale gudicium pariwm fuorum, vel per legem terra,
and if the Corporation have Power by Charter or Prefcrip-
tion to remove him for a reafonable Caufe, that will be
per legem terre; but if they have no fuch Power, he ought
10 be convi&ted per judicium parium fworum, ¢c. as if a Ci-
tizen, or Freeman, be attainted of Forgery or Perjury, or
Confpiracy, at the King’s Suit, &, or of any other Crime
whereby he is become infamous, upon fuch Attainder they
may remove him: So if he be conviGted of any fuch Of-
fence which is againft the Duty and Truft of his Freedom,
and to the publick Prejudice of the City or Borough where~
of he is free, and againft his Oath, as if he has burnt or
defaced the Charters, or Evidences of the City or Borough,
or razed or corrupted them, and is thereof convifed and
attainted, thefe and the like are good Caufes to remove him.
And altho’ they have lawful Authority either by Charter or
Prefcription to remove any one from the Freedom, and that
they have juft Caufe to remove him; yet if it appears by
the Return, that they have proceeded againft him without
(¢) hearing him anfwer to what was objetted, or that he (; 5 siq. o
was not reafonably warned, fuch Removal is void, and fhail Sid- 14, 15
not bind the Party, (d) quza quicunque aliquid fatucrit parte Ia&'&_‘%{cp, 2250
inqudita altera, aquuwm licet flatuerit, baud equus fuerit, and X Mod. Rep. 257,
fuch Removal is againft Juftice and Right. e .

As 1o the 3d Queftion, If they have Power by Charter or -
Prefeription "to disfranchife one, and afterwards the (e)() Do, of
Judges of the King’s Bench award a Writ to them to 1gp ot pla:
reflore him, or fignify the Caufe, &e. and they certify
a fufficient Caufe to remove him, but it is falfe ; then the
Court cannot award a Writ to reflore himn, neither can

‘ any
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any Iffue be taken thereupon, becaufe the Partics are Stran-
gers, and have no Day in Court; («) but the Party grieved
may well have an Adion upon the fpecial Matter againft
thofe who made the Certificate, and aver it to be falfe,
and if it is found for him, and he obtains Judgment againft

~ them, fo that it may appear to the Juftices that the Caufes of’

Dyer 209, 2+
See Skin. 468,
4875 499+

Cro. Tac. 505.

the Return are falfe, then they fhall award a Writ of Re-
ftitution, and this is proved by the Reafon of the Book of
o H. 6. 44. 4. where it is held, that upon a Corpus cum canfs,
if the Caufe returned be fufficient, but in Truth is falfe, the
Court ought to remand the Prifoner, and he is at no Mif-’
chief, for if they have not Authority, or the Caufe be falfe, .
te may have a Writ of Falfe Imprifonment, (vide Fitz, Ti,
Corpus cum caufa, 2. the faid Canfeof ¢ F. 6. 44. well abridg-
ed.) So in the other, upon fuch falfe Return, the Party
grieved may have a fpecial A&ion upon his Cafe as is afore-
faid. Alfo if the Party grieved, who is fo disfranchifed, is
for the Caufes of his Disfranchifement committed to Prifon,
or if his Shop is fhat up, or if with Force he is removed
out of their Affembly, ¢&c. in thefe and the like Cafes he
may have an A&ion of falfe Imprifonment, or an A&ion of
Trelpafls quare domum fregit, or of Affault and Battery, and
in thofe Adions, the Caufes of his Disfranchifement ought
to be pleaded, and fhall be decided according to Law,
8 E.3.437. 8 4 29. 31. } a Layman is Patron of an
Hofpital, he may vifit it, and depofe or deprive the Mafter
for good Caufe; but if he is deprived without juft Caufe,
and -by Colour thereof is oufted, he thall have an Affife bes
caufe he has no other Remedy ; but if the Ordinary de-
prives a Mafter who is Ecclefiaftical without a Caufe, he fhall
not have an Affie, for he has other Remedy by Appeal,
vide 6 H. 7. 14. 4. F. N.B. 4 B. 27 E. 3. 85. 10 Eliz. Dyer
273 pl 35 : , o
Alfo it was refolved, That fuch Return of Disfranchife-
ment ought to be certain, fo that fufficient Matter may ap-
ear to the Court to disfranchife the Party, and eo posius, be-
caufe the Party cannot have anfwer to it, as is aforefaid.
Laftly, It was refolved, That for none of the Caufes con-
tained in the faid Certificate, the {aid Fames Bagg by Law
ought to be removed, and therefore by the whole Court a
Writ was awarded to reftore him to his Franchife and Free-

dom, and o he was.
Nota,
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. Notz, Reader, In the Argument of this Cafe much was
faid to exhort Citizens and Burgefles to yield Obedience and
" Reverence to the Chief Magiftrates in their Cities and Bo-
roughs, becaufe they derive their Authority from the King,
and Obedientza ¢ff Legis effentia, and therefore it appears be-
fore, how they fhall be punifhed who commit any Contempt
againft them: But the principal Queftion of this Cafe was,
What A&s were fufficient Caufes in Law for the Disfran-
chifement of any Citizen or Burgefs, &c.

The Order of the CASE S reported in this
Eleventh Beok.

Folio

1 LORD de la Warre’s Cafe in Parliam. 39 Fl. 1
2 Auditor Curle’s Cafe Hill. 7 Facob: 2

, 3 Sir John Heydon’s Cafe Trin. 10 Jacobi

4 Priddle and Napper's Cafe Mich. 10 Facob: g
5 Dr, Graunts Cafe Pafth. 11 Jacobi 15
6 Sir Henry Nevil’s Cafe Mich, 11 Jacob; 17
= Dr. Ayray’s Cafe Htll, 11 Jacob: 18
8 Henry Harpur’s Cafe : Trin. 12 Jacobi 23
¢ Henry Pigot’s Cafe Trin, 12 Jacob: 26
10 Alexander Poulter’s Cafe Trize 12 Facobi 29
11 Metcalf’s Cafe Mich. 12 facobi 38
32 Richard Godfrey’s Cafe Mich. 12 Jacobi g2
13 Richard Liford's Cafe - Mich. 12 facobi 46
14 The Cafe of the Taylors of Jpfwich Mich. 12 Jacobi 53
15 Edward Savel’s Cafe Mich. 12 facobi 55
16 Bentham’s Cafe Mich. 12 Facobi 56
17 Dr. Fofter’s Cafe Mich. 12 Facobi ib,
18 Magdalen College Cafe Pafch, 13 Facobi 66
19 Lewis Bowle's Cafe Pafch. 13 Facobs 79
20 The Cafe of Monopolies Trin. 44 Eliz. 84

21 The Earl of Devonfhire’s Cafe. Hill. 4 Facib: 89
22 James Bagg’s Cafe Trin. 13 Jazobi 93

100



‘The Names of the Juftices of either Bench,
and Barons of the Exchequer, alfo of
the Serjeants at Law as were in being at
the Time of publifhing this Eleventh Res:

port,

De Banco Regts.
FEdwardus Coke, C. J.

Fobannes Crook,

Fobannes Doa’erzdge

mil’

Robertm Hougbton,

De Communi Banco.
Henricus Hobart, C, J. ;

Letrus Warburton,
Humphridus Winch,

mil’

Auguftinus Nichols,

De Scaccario.
Laurentius Tanfreld,

Georgius Snigge,

Facobus Altham,

mil’

Edwardus Browley.

Servientes ad Legem.

Henricus Montague, mil’

Fobannes Sherley,
Thomas Harris,
Robertus Bmker
Richardus Hutz?on,
Fobannes Davis, mil’
Randallus Crey, mil’
Robertus Hitcham, mil’
Georgius Wyld,
Willielmus Towfe.

Leonardus Bawtree,
Henricus Fineh,
Thomas Chamberlain,
Francifcus Moore,
Richardus Athow,
Fobannes Moore,
Francifeus Harvey,
Carolus Clybosne,
Thomas Richarafon,
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