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Deco, Patriz, Tibu

UM a publicis
meis miniftratio-
nibus quandoque

vacarem (affita alacriter
Induftria mihi ex more
folito perquam familiari
in Confortem, faluteque
mez dulcifime patri® co-
gitata, in confolationem)
precibus hiis etiam atq; e=
tiam exorfus affiduis, 44/
amenitas Fehova Dei nofiri
nobisy, & opus mannum
noftrarum inftitue in nobiss
ipfum inguam opus manu~
um noftrarum inftitue, pro-
pitio Omnipotentis ductu
& auxilio, decimum hoc
meum opus, a dofto &
benevolo Leétore con-
templandum, edidi & in
lucem protuli.

Veram pars hec & fi-
delem continet Relatio-
nem quorundam Judicio-
rum & Sententiarum,in e-

Parr X.

T my Times of
Leifure after my
publick  Services

(chearfully taking Indufiry
my 0ld Atquaintance for my
Conforty and aiming at the
Good of my dear Country
Jor my Comfort ) and begin-
ning with this continual

and fervent Prayer, The Pl xc. v.17,

glorfous Majefty of the
Lord our God be upon
us ; Oh profper thou the
Works of our Hands up-
on us, Oh profper thou
our handy Works, [
bave, by the moft gracions
Direltion and Affiffance of
the Almighty, brought forth
and publifbed this tenth
Work to the View of the
Learned and Benevolent
Reader.

This Part contabseth

‘true and juft Reportof cer-

tain Judgments and Refo-
Intions given in bis Maje-
A2 £y’s
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To the R EADER. :

fiy’s principal Conrts of
Juftice upon grear and ma-
ture Deliberation, and in
Cafes of as great Impor-

tance and. Confequence .as .

inn any of my former Com-
mentariesy, which I bave
taken upon me and finifhed
(though it bath been more
than difficuit to me) to
avoid that the which wve-

nerable Veyity doth blufb at

for feary that is, - That
fbe which is the Founda-
tion of Fuftice fhould not
be bidden and unknown ;
Veritas abfcondi erube-
fcit, nihil enim magis
metuit quam non- proferri
in publicum, vult fe in
luce collocari, & quisillam
occultat,occultetve, quam
omnium oculis expofitam
efle et =quifimum ?
Neither is fhe pleafed,
when once fbe is found out
and revealed to be called
into Argument and Que-
feion again, as if fbe were.
uot Verity indeed 5 and
therefore the Rule is, Ea-
tenus ratiocinandum eft
donec veritas inveniatur,

ubi inventa eft Veritas

ibi figendum judicium,
Nay fometimes Truth is
lff by too much Alterca-
tion, nimia altercatione
veritas amittitur.  She
takes [Mall Delight with
Varufh of Words or Gar-
7ifl of Flowers ; for fim-

minentioribus {uz Maje«
ftatis Curiis Juftitiz ad- -
miniftrande, {umma at-
que matura deliberatione
latorum, . cafibus = tanti
ponderis & momentiy
quanti  hii {uperiorum
meorum Commentario~
rum, quicunque fuerunt. ~
Laborem hunc ego (mihi
{ane difficilem plus {atis)

Afufcepi immo & perfeci,
‘ad declinandumr~ id-quod

metuendo veritas  ipfa
veneranda erubefcit, ni-
mirum ne illa, a qua ha-
bet Juftitia firmamentum
lateret minus cognita :
Veritas abfcondi erubefcit,
nibil enim magis metuit
quam non proferri in pub-
licum 5 wuli-fe in luce col
locariy € quis illam occul-
taty occultetve, gitam om=
ninm oculis expofitam effe
eft eguiffimum ¢ Veram
femel inventa & patefac-
ta iteratam reduci in
queftionem & dubio fub-
effe (quafi veritas revera
non effet) prorfus indig-
natur ; unde regula eft,
Eatenus vatiocinandum do-
mec  weritas  inveniatir,
ubi inventa eft veritas ibi
Sigendum Fudicium ; non-
nunquam enim #imia al-
tercatione weritas amitti-
tur : Verborum elegantia

florumve fragrantia {e ve-

ftiri nequaquam curat ;
Simplex enim eft fermo
veritas,



To the

*ver‘itas, drrds & Aby©r 7iis
~e@Anfelas Epu, Cujus {edes
cum fic igter Cor. & Ca-
put, utrunque participat,
ex capite nempe Judici-
um, ex corde Simplicita-
tem. Necefle necne fit
(ad veritatem evehendam,
errorique rebus tantis vi-
am precludendam) veras
certafque horum Judicio-
rom & Sententiarum tum
rationes tum caufas (que
in aétis publicis haud ex-
primuntur) pofteritati u-
niver{z plane fideque di-
vulgari, Lectoris docti
& difcretioris cenfura
terminandum relinquo.

1. Retuli primum (tem-
poris licet feriec non fit
primus) cafum de Xeno-
dochioR egis ]acobl,a Tho-
ma Switon armigero fun-
dato, merito quoniam
(ut opinor) praecedat,
duplicem ob caufam ; 1.
quod in camera Scaccarii
agitabatur, ubi, altiffima
illa Inqmﬁnone, omnium
Angliz’ Judicum vere-
dx&o,proXenQdochloﬁzﬂa
wera pronunciabatuy ;
Qd’hujus Xenodochii fun-
datio eft, opus fine exem-
plo. Malorum imitatio
exemplum plerunque fu-
perat, bonorpum vero con-

R EADER.

plex eft {ermo veritas,
dxrds 6 Asy G- 7is eanfieias
€pu, for her Place beiug be-
tween the Heart and the
Head doth participate of:
them both, of the Head
for j‘udgmem‘, and of the
Heart for Simplicity. Now,

whether it be 1ot ﬂeccﬂary
that the true and juf} Rea-
fons and Caufes of thefe
Judgmentsand Refolutions,
which are not expreffed in

any Record, for the Ad-.
vancement of Truth and
the preventing of Error,
in Matters of [0 great I'n-
portance and Confeguence,
Should be plainly and faith-
fully pabiiflied to ali Pofte-
rity, I leave to the Cen-
[ure of the learned and ju-
dicious Reader,

1. Ihave reported inthe rie Cate of

i

firft placey ((thongh it bemr'onsHo

not firfpt in Time) the Cafe™™"

of the Hofpital of King
James, founded by Tho-

mas Sutton, E/g; for that

in ming Opinion it doth
merit to bave the Prece-
dency for two Caufes ; ﬁfﬁ,
for that :t was an  Exche-
quer-Chamber Cafe, where
by the Verdict of the Grand
Tury of all the Fadges of
England, it was for the
Hofpital found Billa vera :

2. For that. the Foundation
of this Hofpital “is opus
fine exemplo. The Inmi-
tation of Things that be
A3 cvil



fnnuus valor
polleffionum
puiys datarum.

In quos ufvs
proventus fta-
tuuncar.

To the READER.

evil doth for the moft part
exceed the Esxample, but
the Imitation of good
Things doth moft commonly
come far fbort of the Pre-
cedent ; But this Work of
Charity bath exceeded any
Foundation that ever was
in  the Chriftian World,
nay the Eye of Zime it
[elf did never fee the like.

For the firft Gift by Sut-
ton of Lordfbips, Manors,
Landsy and Tenements to
continue for ever for the
Maintenance bhereof, doth
amourt to the clear yearly
Value of 3500l or near
thereabonts, and within
thefe few Jears will be
increafed  to about the
yearly Value of five Thou-
fand  Pounds.  Probatio
charitatis exhibitio operis,
And befides all this, Sut-
ton left to defeend to the
Plaintifl. (a2 Man of mean
Ruality ) the Manor of
Tarbock in the County of
Lancafter, confiffing of a
fair aucient Houfe, two
Parks and large Demefues
plentifully ftored with Tim-
ber of the yearly Value of
300 /L and 30l by the
Zear of the Rent of Al-

fifes together with the
Redétory of worth

100 /. per Annum, withiu
the [ame County.

The large Revemues of
this famous Hofpital are

{eétatio, nimis manca,
exemplar f{apiffime non
attingit : Hoc vgro Cha-
ritatis opus, - quacunque
novit Orbis nofter Chri-
ftianus fundamenta, an-
tecellit omnibus, immo
dicam,  hujufce inftar
feculorum omnium nuf-
quam vidit oculus.

Prima enim a Sutton
donatio Dominiorum,pre-
diorum, fundorum &
tenementorum in perpe-
tuam {uftentationem e-
jufdem remanfurorum,
3500. li. annui valoris
plus. minus attingit, &
non ita multos poft
annos ad annualem fum-
mam jooo li. proveniet,
Probatio Charitatis exhi-
bitio operis. Quin &
Sutton preterea reliquit
defcenfurum Aétori (viro
plebeio) przdium de Tar-
bocke in comitatu Lancaft.
fe extendens in profpi-
cuam pariter ac antiquam
domum, bina vivaria &
latifundia proceris undi-
quaque referta arboribus
ad annuum valorem 30 li.
& ultra hoc 50 li. reddi-
tus antiqui per annum,
una cum Rectoria de

infra comitatum e-
undem, que valet 100 L
per annum.,

Ampli hujusceleberrimi
Xenadochii proventus in

' quatuor



To the READER.

quatuor precipue ufus &
propofita inftituuntur: 1.
In dignos illos innuptos
Duces, Prefectos, mili-
tefve fublevandos, qui in
bello ufque ad necem
Reip. caufa aufi {unt,
jamque emeriti in res an-
guftas inciderunt & infir-
mi funt. 2. Ad captivos
indigentes redemendos ,
illos prefertim qui, mi-
fera {ub fervitudine Infi-
delium, fidem {uam Re-
ligionemque orthodoxam
conftanter profefli funt.
3. Ad publicum Ludum
literarium conftituen-
dum, doftumque Ludi-
magiftrum & Hypodi-
dafcalum  fuftentandos,
qui pauperum pueros bo-
nis tum literis tum mori-
bus erudiant, quo otium
malorum omnium radix
evitetur. 4. Neceflaria hoc
Xenodochium Theologo
gravi & Docto {uppedita-
bit, ad refidentes fingulos
infra Xenodochium pre-
dicato facro Dei verbo
inftruendos, & ad facro-
fanéta Myfteria rite ce-
lebranda, tum & juvenes
in vera religionis elemen-
tis catechizandos: Qui,
& alii, ut perficiantur
ufus, Fundator infuper
ingentes pecuniarum co-
pias, in manus Executo-
rum fuorum Richardi
Sutton  Armigeri & Fo-

are to be employed princi-
pally for four fpecial In-
tents and Purpofes: Firft,
for the Relief of fuch
worthy and well efteemed
Captainsy Commanders and
Soldiersy, as be unmar-
ried, and bave adventured
their Lives in the Wars
for the Service of the
Realmy, and are fallen
into Poverty and Impoten-
¢y. 2. For redeeming of
poor Captives, efpecially
fuch as ave under the mife-
rable Thraldom of Infidels,
and confrantly keep their
Faith and the Profeffion of
true Religion. 3. For the
Erection of a Free-School,
and  Maintenance of a
learned Schoolmafter and
Ulber for training up poor
Children in good Literature
and wirtuous  Education,
and for avoiding of Idle-
nefs the Mother of all Vice
and Wickedne(s. 4. With-
in this Hofpital there fball
be for ever maintained a
grave and learned Divine,
for the Infirultion of all
within this Hofpital by
preaching of God’s holy
Word, for the due Celebra-
tion of Divine Service,
and the boly Sacraments,
and the Catechizing of the
Touth in the Principles of
true Religion; for the
Accomplifbment and Main-
tenance of which and other

A4 godly



To the READE R.

godly and charitable Ules,
the (aid Founder bad left
alfo a very great and large
Stock of Money to bis Ex-
ecutors Richard Sutton
Efg; and John Lawe
Gent. two faithful, con-
frant, and induftrions Per-
fons. . ‘

This Work of Piety and
Charity is feunded in the
[pacions and [pecions Houfe

‘¢calied rhe Charter-Houfe,

in the Parifh of St. Se-
pulchre, 7z the County of
Middlefex, baving far
‘Orchards and Gardeis, and
containing twenty Acres
within the Precin(t there-
of, [o as a Mam may [ry
of ity that it is tanquam
orbis in urbe; 4 Place
(as it appeareth by Record
ard Hiftory) ordained of
God for pioys and chavi-
table Ules.  For Sir Wal-
ter Many of Henault
(who was created by King
Edw. 3. Kught of the
Garter for bis “Service,
which with fingular Com-
wmendation be performed in
the French Wars,) when
the Peftilcice [0 raged in
London, that the Church-
yards were not [ufficient to
bury the dead Bodies, efpe-
cially of the Poory pur-
¢hafed the Place where
now this famous Hofpital
is erecied, and caufed the
[awme ta be confecrated for

hannis Law generofi, de-
pofuit. o ;

Hoc pietatis ‘& chari-
tatis opus fpatiofis illis &
auguftis fundatur, tedis,
quibus nomen eft Le
Charterboufe, in Parochia
Sancti Sepulchri in Co-
mitatu Middlefex’ quibus
contigue adjacent horu
& pomaria ameeniffima,
& infra ¢juldem circui-
tum viginti numerantur
jugera, unde dici poteft
tanquam Qrbis in urbe ,
locus fane (ut. memoran-
dis & Hiftoria videre eft)
operibus pietatis & cha-
ritatis a Deo deftinatus:
Nam Dominus Gualterss
Many Hanonienfis (quem,
cum ftrenue in bello
Gallico fummo omnium
applaufu {e gefliffer, Rex
Edw. 3. aurez perifcelidis
ordine decoraflet,). pefte
jam tum in Londino ita
ubique graffante, quod
ceemeteria ad {epelienda
defunétorum  cadavera
(precipue inopum) non
fatis fuerunt, émit Lo-
cum in quo celebre iftud
erigitur  Xenodochium ,
& in fepulturam inopum

’ ‘ Chri-
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Chriftianorum (qui dum
vixerunt templa fuerunt
Spiritus Sancti) dicavit:
Audiitaque monumentum
inde publicum, . Awuo
Dom. 1349. & anno regnt
Regis Edw. 3. 23. reg-
nante magna peftilentia,
confecratum fuit boc come-
teriumy €3¢, in quo & in-
fra [epta.. ejufdem (epulta
Sfuerunt mortuorum corpora

plus quam  quinquaginta
millia ;: Ceflante vero,
ope divina, peftilentia,

idem Gualterus Many, an.
Dom. 1371. & Regis Ed.-
3. quadragefimo quinto,
inibi fundavit monachos
Carthufianos, qui vitio
Lingu®, monachi de le
Charterboufe vulgo dict
fuerunt : Adeo ut folum
hoc, quod olim Gualterus
Many, tum Eques tum mi-
les ad inhumandos defun-
Ctos inopes donavit, jam
denuo Zhomas Sutton, tam
armiger quam miles, ad
hofpitandos inopes & in-
firmos vivos conftituit &
defignavit: Merito igitur
huc fpeétat .quod dixit
Propheta ille regalis, Pa-
raftiy per bouitatem tuam,
Pauperi, Dens. Decifus
denique fuit hic cafus
exultantibus multumque
jubilantibus omnibus, qui
vel interfuerunt vel de
judicio quidquam audi-
verunt, & hoc quatuor

tbe Burial of poor Chrifti-
ans (whichy, while they
livedy, were the Temples
of the Holy Ghopt) aud
the Record telleth you that
Amno Domini 1339, Et
Anno Regni R. E. 3. 23,
regnanie .nagna peftilen-
tia, confecratum fuit hoc
ceemeterium, &c. in quo
& -infra depta ejufdem
fepulta fuerunt mortuo-
rum corpora plufquam
quinquaginta millia. Buz
after the Plague by the
Goodnefs of the Almighty
ceafed, the fame Sir "Nal-
ter Many in the Tear of
our Lord 1371, aud . in the
45th Year of King L. 3.
founded  the Carthufian
Monks there, who by Cor-
ruption of Speech- were
vulgarly called the Monks
of the Charter-boufe. So
as the Soil which of anci-
ent Time was given by Sir
Walter Many, a Kiight
and a Soldier, for the Se-
pulchre of poor Men when
they were dead, is now by
Thomas Sutton, a7 Efg;-
and a Soldier, converted
and confecrated to the Su-
fenance of the poor and
Impotent while they Ilive.
And therefore a Man may
trialy apply to this Place
the Saying of the Royal

Propbet, ‘Thou Lord of Palm s

thy Goodnefs haft pre-
pared “it for the Poor.
And
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And this Cafe was adjudg-
ed with the great Applaufe
of all that beard ity or of
ity and principally for four
Caufes : Firft, for the Ho-
nour of our Religion, that
bath produced (uch a Work
of Piety andCharity as never
was in the Chriftian World
for the firft Foundation:
2. For the Glory of the
King’s Majefty, to whom
ex congruo & condigno
it is dedicated and beareth
bis Name. 3. Forthe In-
creafe of Piety and Chari-
ty, ne homines deterre-
rentur a piis & bonis ope-
ribus: A4rzd Laflly, ut
obftruatur os iniqua lo-
quentium. Ard I dare
affirm it for the Homour of
our Religion, that more of
fuch good Works of Piety
and  Charity have been
founded within this Realm,
fince the Beginning of the
Reign of our late Queen
Elizabeth of ever bieffed
Memory, during the glori-
ous Sun-fbine of the Gofpel,
than in many Ages before.
And it hath been obferved,
that (by the Bleffing of
Almighty God) this King-
dom of England, for Piety,
Profit and Pleafure, viz.
for this and fuch other
Work of Piety, 2. For
the Crown’s Inberitances of
Honounrs, Manors, Lands,
&c. and Certainty of year-

*inigua loquentium.

de caufis. 1. Religionis
noftrz in honorem, quz
tale pietatis & charitatis
produxit opus, quale tota
refpub. Chriftiana (fi pri-
mum fpeétes fundamen-
tum) nufquam produxit;
2. In regiz Majeftatis
gloriam, cui ex congruo &3
condigno  dedicatur, no-
menque €jus habet. 3,
In pietatis fimul ac cha.
ritatis incrementum, ze
bomines deterrerentur a piis
€ bonis operibus: Poftre-
IMum vero, ut obfiruatur os
Hoc
denique (ut Religionis
noftre ornamentum) af-
ferere volo, hujufmodi
plura pietatis charitatif-
que facta fuiffe opera ab
initio regiminis nuper
Reginz Eliz. ®ternz pi-
@que memorie, {ub apri-
co Evangelii {piendore,
quam multis feculis retro
elapfis. Quin & hoc
regnum Angliz (annuen-
te Divino numine) pie-
tate, proventibus, jucun-
ditate, videlicet, hoc &
ejufmodi pietatis operi-
bus. 2. Coronz hzre-
ditate, Honoram fcilicet,
prediorum, fundorum,
&ec. aliorumque annua-
lium proventuum certi-
tudine. 3. Sylvis, falti-
bus, vivariis, aliifque lo-
cis amcenis, amplifime
totius orbis Chriftiani

Monarchiz
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Monarchiz antecelluiffe
obfervatur.

2. In cafu deinde Ma-
vie Portingtor (in univer-
fale principis & patrie
commodum) honorifica
divulgavi funera frivo-
larum iftarum novella-
rumque perpetuitatum,
partus portentofi ex me-
ra inventione ementiti,
& Legis olim peritis pla-
ne ignoti; portentofum
dico, quia ut apud Phy-
fiologos eft, Monfira ge-
merantiy propter corruptio=
nem  alicujus  principii:
Dico nihilominus hono-
rifica, eo quod wvermes
ifti in nobiles quampluri-
mas familias correpfe-
runt: Quibus quidem in-
ftiti exequiis, & ad ob-
livionis fepulchra mortu-
as concomitavi, plangere
autem nequirem, ubi’ to-
ta Refpubl. libera (ut
loquimur) tenementa &
hzreditates fuis tandem
fe exolviffe compedibus,
& damna reipub. quam-
plurima tum capiti tum
membris fingulis evitata
fuiffe triumphabat.

3. Sequitur’ cafus de
Fennings, quem memo-
ratum habes in cafu Ma-

ly Profit, and lafly for
Forefisy Chafes, Parks and
other Places of Pleafure,
bath exceeded the greateft
Monarchy in the Chriffian
World.

2. Then bave I publifo- Mary Porving.
ed in Mary Portington’s ton's Cafe.

Cafe, for the gemeral Good
both of Prince and Coun-
try, the bonourable Funeral
of fond and new-found
Perpetuities, a monfirous
Brood carved vut of mere
Invention, and never known
to the ancient Sages of the
Law s I [ay monftrous, for
that the Naturalift (aith,
Quod monftra generan-
tur propter cerruptio-
nem alicujus principii:
And yet I [ay bonourable,
for that thefe Vermin bave
crefp into many bonourable
Families. At whofe folemn
Funeral I was prefent, and
accompanied ‘the Dead to
the Grave of Oblivion, but
mourned uoty for that the
Commonweaith’  rejoiced,
that fetter’d Freebolds and
Inberitances were [et at
Liberty, and many and
manifold Inconveniences tq
the Head and all the Mem-
bers of the Commonwealth
thereby avoided.

3. Jennings’s Cafe vonch- Jenning%Cale,

ed in Mary Portington’s
Cafe, and doth concern the
common
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common Affurance of the
Realm.

4. And next after cometh
Lampet’s Czfe, where Per-
petuities of Leafes for ma-
uy thowfand Tears are by
Confequence overthrown.

- 5. The Cafe of the U-
niverfity of Oxford (a
famons  Seminary of the
Church and Commonwealth)
tendeth to the Advance-
ment of God’s true Reli-

Lampet’s Calel

The Cale of
the Univerfity
of QOxford.

giony and in fome Degree

for the better Maintenance
of a_ learned:- and religions
Miniftry out of both the
Univerfities of Cambridge
and. Oxford.

6. Tbe Bifhop of Salis-
bury’s Cafe, againft both
the Diminution of the Pof
feflions and yearly Reve-
nues  of -the Archbifbops
and Bifbops of the Realm,
and the Prejudice of their
SuccefJors. .

5. Whiftler’s Cafe cosn-
taining  divers material
Points for the better Cosn-
frultion of Letters Patent
of Inberitances in divers
Points commonly bappening.

8. ke Cafe of the
Churchwardens of the Pa-

TFhe Bithop of
Balisbury’s
Cafe,

Whiftler’s
Cale.

The Cafe of
the Church-
wardens of St.
SBaviours.

Letters Patent of Leafes are
welexpourtded for the quiet-

ing of the Poffeffions of marny

rith of St.Saviours; wherein

rie Portington ;& de coms
muni ftabilimento fun-
dorum in hoc regno a-
git.

4. Cafus de Lamper eft
proximus, ad perpetuita-
tes dimiffienum pro mul-
tis annorum millibus de-
ftruendas. S

5. Deinde cafus Aca-

demie Oxonienfis (celeber-
rimi Ecclefiz & Reipub.
feminarii) in Religionis
Orthodox®  propagatio-
nem tendit, & quodam
modo in meliorem eruditi
& religiofi minifterii ex
utrifque Academiis Can-
tabrigiz & Oszxoniz {u-
ftentationem.

6. Cafus Epifcopi Sa-
risburienfis, eft contra di-
minutionem poffefionum
& annuorum reddituum
Archiepifcoporum & E-
pifcoporum hujus gentis,
& fucceflorum fuorum in-
commoda. ’

n. Cafus de Whifiler
diverfos continet articulos
materiales de exponendis
literis patentibus de here-
ditate, in rebus plurimis
indies emergentibus,

8. Cuftodnm five gardi-
anorum Ecclefie parochia-
lis [an&i Salvatoris cafus
literas patentes dimiffio-
num optime explanat, quo
fecuri fint Tenentes re-

gii
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gii de poffeffione fua, &
confequenter multi alii de
hereditate & ftatu fuo.

9. In Curie Marefchal-
fiz cafus, prima inftitu-
tio & jurifdictio ejufdem
Curiz manifefte patet:
Quamvis enim Lex {atis
nota fuerit, ante hunc
cafum decretum, ex li-
bris noftris & memoran-
dis temporum omnium
fucceffive ; ficuti tamen
fluminum curfus, maan-
dros, illapfus, & elapfus
.notorie edocet experien-
tia vulgaris, dum fons
ipfe interim abdite deli-
tefcit; ita ifto de cafu,
Capacitatem, proceflus &
privilegia hujufce fori, co-
dices noftri annorum &
terminorum {®pius diju-
dicata habent, tum & ju-
rifdi¢tio ejufdem apud
vulgus plene intelleéta fu-
it, quum interea vera &
originalis inftitutio, tan-
quam - fons ipfe, late-
bat admodum recondita
& obfcura, priufquam ab
antiquitate indicata fuit,
quz tam dilucide genui-
num priorum aétorum
comitialium fenfum,libro-
rumque noftrorum ratio-
nem, de vera hujus Cu-
riz jurifdiétione declara-
vit, quod & ipi Oppo-
nentes, veneranda illu-
minati Antiquitate, a ra-

of the King's Farmersy and
by Coufequence of the In-
beritance and Eftates of
many others.

vii

' 9. The Cafe of the The Cafe of
Court of Marfhal{ea : the Court of

wherein the original Infi-
tution and Farifdiction of
that Court is clearly mani-
fefted. Ang albeit the Law
was wek Rnown before in
this Cafe both by our Book
Cafes and. Records in alb
Suceeffion of Ages, yet as
in great Rivers, the Cottr=
fesy Windings, Fallings in,
and Outlets, are by Ex-
perience  wvulgarly known,
whereas the wery Foun-
tain and Head it [elf lie
many Times hidden and [e-
crety [0 in this very Cafe,
the Capacitys Procefsy and
Privilege of this Court was
ofter refobved in our Books
of Tears and Terms, and
the Furifdiftion commonly
known : And yet the true
original  Inflitution  and
Fountain it felf lay fome-
what deep and obfcurey un-
til it was brought out by
Antiquity, which bath (o
manifefled the true Senfe
of the anciemt Ats of Par-
liament : And the Reafon
of our Booksy concerning
the Original and true Fu-
vifdiltion of this Court, as
the wery Oppofites, being
by wvenerable Antiguity in-
lightened, are by Reafon

convinced,

? Marfhalfea.
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convinced, and by Antho-
vity [atisfied ; and there-
fore they are worthy of Re-
prebenfion -which contemn
or wueglect the Study of
Antiquity (which is ever
accompanied with Dignity)
as a withered and back-

s R. 3. cap. 9- Jpoking Curinfity © Mulea

I.eonard Lo.
vies’s Cafe.

ignoramus qu pon late-
rent, {i veterum leétio fuit
nobis familiaris : And as
the Afluminor (pokern of in
Law, giveth Light and
Lufire to the Letter or Fi-
gure to be coloured; fo
Antiquity doth give Light
with great Grace and Or-
nament, both for the Un-
derflanding and Meaning
of the Letter of ancient
Aéts of Parliament, and
of our Book Cafes and Au-
thorities in Law. I <wifl)
the like were done for all
bis Majefty’s Courts of Fu-
fice, a Matter to them
that have orderly read and
well obferved our Books,
and Authorities of Law,
of greater Labour thai Dif-
ficulty s and yet would the
Work greatly tend to the
Honour of the Law, and
the preventing of many
RQueflions, Suits, and un-
neceffary Charges and De-
lays. ‘
1o.LeonardLovies’sCa/fe
is principally grounded up-
o the Statutes of 32 H. 8.

tione vincuntur, & authos
ritate {e fatisfactos ha-
bent : Culpandiigitur funt,
qui rerum antiquarum
ftudium, (comitem fem-
per habens honorem) tan-
quam aridam & nimis
retrofpicientem curiofitas
tem, vel temnunt vel {al-
tem negligunt : Muita ig~
noramus qua uon laterents
fi veterum lectio fuit no-
bis familiaris. Sicut mi-
niator (de quo in Lege fit
mentio) literam vel cha-
racterem miniandum val-
de illuitrat, fic Antiquitas
fummo cum decore &
ornamento nos illuftrae
ad literam antiquorum
ftatutorum, librorum &
authoritatem in Lege,tum
comprehendendam tum
intelligendam.  Similiter
fieri de omnibus ejus Ma-
jeftatis Curiis Jufticie mi-
hi in votis eft : Quod qui-
dem pluris laboris quam
difficultatis eft, fi quis co~
dices noftros & in lege
authoritates ordine evol-
verit recteque intellexe~
rit, & proculdubio mag-
num afferret Legi {plen-
dorem’, quin & multas
quaftiones, a&iones, mi-
nus neceffarias expenfas,

& dilationes anticiparet.
1o. Cafus Leonard Lo-
vies fibi maxime habet
fundamentum ftatuta 32
H. 8.
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H. 8.cap. x. & 34 H. 8.
cap. 5. de Teftamentis,
quz fanciri videantur ad
extorquenda Furif-pruden-
tum ingenia ; adeo multe
perplex® & involutz quae-
ftiones ex illa ftirpe eger-
minaverunt: Adjunéto ta-
men hoc cafu fuperiori-
bus, in explanationem
horum ftatutorum, a me
relatis (cafui nempe de
Butler & Baker in tertio
meo Commentario, fol.
27. Cafui Georgii Curfon
equitis, in {exto meo
Commentario, fol. 73. ca-
fui Richardi Pexall, in
oftavo meo Commenta-
rio, fol. 83. cafui de Might
ibidem, fob. 163. & cafui
Vigilii Parker ibidem, fol.
373, €3¢.) quo modo mi-
hi perfuadeo, fi non om-
nia tamen maxima dubia
& fcrupuli ex illis enata
ftatutis, in generalem to-
tius regni pacem dirimun-
tur & amoventur. Sed
hoc non obftante, viri
circumfpedti & confide-
rati (uti {pero) dum ad-
huc integri funt & fani,
uxoribus, liberifque pro-
fpicient, & ex optimo
Jurifperitorum  confilio,
res fuas {fuperftites difpo-
nent inftrumento legali,
quod, fi velint, ad libi-
tum revocabile efle po-
teft; & negotium hoc
ufque ad ultimam volun-
2

cap. 1. and 34 H.8.c. 3.
of Wills: Which Statutes
might (eem to be made ad
extorquenda jurifpruden-
tum ingenia, (o many arnd
fuch intricate and knotted
Queflions bave grown out
of thofe Roots ; and yet
adding this lafi Cafe to
the former Cafes reported
by me, for Expofition of
thofe Statutes, to Butler
and Baker’s in the 3 Part
of my Reports, fol. 27.
Sir George Curfor’s Cafe in
the 6 Part, fol. 75. Sir
Richard Pexall’s Cafe in
the 8 Part, 83, Might’s
Cafe, ibidem 163. Vigil
Parker’s Cafe, ibid. 373.
&ec. I am perfuaded, that
if not ally yet the princi-
pab  Scruples and Dounbts
upons thofe Statutes, are for
the general Quiet of the
whole Realm cleared and
vefolved. And yet Men of
advifed and [ettied fudg-
ments will in their per-
fect  Health provide for
their Wives and Children,
and by [ound Advice of
learned Counfel fertle their
Eftates by Conveyance in
their Life-time,  which
may, if they willy be re-
wocable at their Pleafure
and not to leave it to ftand
wholly upon their laft Willy
which many Times is made
when they lie upon their
Death-Bed (and few Men

pinched

viil
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pinch’d with the Meffen-
gers of Death bhave a
difpofing Memory ) [ome-
times n Hafte, and com-
monly by ([lender Advice,
and is (ubjelt to fo many
Queftions upon concealed Te=
nures in Capite and other
Tenures by Knight's Ser-
vice, (in this Eagle-eyed
World,) former Conveyan-
cesy, and other Matters of

_ Falty as i Effelt they do

for want of due Informa-
tion and Inflruction fupe-
rare jurifprudentum ar-
tem. And it is fome Ble-
wifh or Touch to a Man
well efteemed for bis Wif-
dom and Diferetion all bis
Life, to leave a troubled
Efiate bebind bim among ft
bis Wife, Children or Kin-
dred, after bis Death. A
competent Eftate to Wife,
Childven, or Kindred, in
Certainty and Quiet, is far
better than a greater ac-
companied with RQueftions
and Troubles. But bereof
I have given alfo a light
Fouch in the End of But-
ler and Baker’s Czfe be-
fore mentioned ; and there-
fore baving given this' Ad-
monitiony, I will bere pafs
over to the next Cafe.

11. Doffor Leyfield’s
Cafe 5 wherein the Reafon
of Law is opened, where=

2

tatem non procraftina-
bunt, qua plerunque in
extremis conditur (& per-
paucis a mortis pracurfo-
ribus preffis memoria eft
difpofitura) modo fefti-
nanter & {@pifime con-
filio imprudentum, & ita
multis {ubditur contro-
verfiis de latentibus tenu-
ris i# capite, aliifve tenu-
ris per fervitium militare
(in feculo hoc aquilino)
prioribus  conceflionibus,
aliifque rebus de faéto,
ut hujufimodi teftamenta
(ob confultationis & in-
ftructionis privationem )
fuperent fere jurifperitos
rum artem. Labes etiam
nonnulla eft & infamia
viro, totius fu® vite cur-
riculo, de prudentia &
difcretione, bene exifti-
mato, res {uas difficulta-
tis plenas uxori, liberis,
feu cognatis poft obitum
fuum relinquere. Res me-
diocres curifque {olute
uxori, liberis vel cognatis
longe funt eligibiliores,
quam magis ample quz-
ftionibus & moleftiis in-
volute. Sed de hoc in -
conclufione cafus de Bus-
ler & Baker paucula at-
texi : monitione idcirco
hac {ubnexa,ad proximum

cafum properemus.
t1. Cafu Doltoris Ley-
field fententia legis r-te-
gitur, de allegatis chartis
&
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& Syngraphis, in Curia
monftrandis, ibique cau-
tum eft de periculo pro-
bandi per teftes coram
duodecimviratu Syngra-
pha & fcripta, nulla il-
lorum habita monftrati-
one, eo enim fit inftru-
menta erafa, interlinita,a-
liafve adulterata, vel o-
miffione verborum lega-
lium in lege prorfus in-
valida, vel revocabilia, &
quoad tenentes & empto-
res irrita (ubi fupprimun-
tur, & eorum tenor illi-
teratorum teftimonio con-
firmatur, nulla adhibita
hac in re diretione) ad-
mifla fuifle ut authenti-
ca; poftea vero re iterum
agitata,cafuque melius in~
fpecto,cum Curia demon-
ftrari oportuiffe {cripta
direxerit, eorum invalidi-
‘tas comparuit, re¢tumque
valuit: Quod in Curia de
Banco Mich. 5. Regis Ja-
cobi inter Small & Black-
ledge, in Curia Camere
Stellate inter Greewe &
Eyer, &, ex quo Judex
fui, in Circuitu meo an-
notavi. -

12. Edwardi Seymor
cafss agit de warrantis,
fubtili fane doétrine ge-

Part X,

fore Charters and Deeds
pleaded ought to be fhewed
forth in Courty and a Ca-
veat given how dangerous
it is in Evidence toa Fu-
vy to prove Deeds and Wri-
tings by Witneffes with-
out fhewing forth ; for by
that Means Deeds that be
rafed, interlined, or other=
wife adulterated, or utter~
ly infufficient for want of
legal Words, or revocable
and woid againft Fermors
and Purchafers, bave by
concealing and proving the
Effect of them by Depofi-
tion of unlearned Men, for
want of good Diretion,
paffed for good and anthen-
tical 5 and afterwards the
Matter coming in Quefiion
again, and the Court di-
refting upon Examination
of the Cafe that the Decd
ought to be fhewed, upon
Sight thereof the Infuffici-
ency appeared, c}ml fo the’
Right prevailed’: Which I

bave known both in the =

Court of Common Pleas, a-
mong ¢ others, Mich. §.
Regis Jac. between Small
and Blackledge, and in
the Court of Star-chamber
in the Cafe between Green
and Eyer, and fometime
in my Circwit fince 1 was
called to be a Judge.

12. Edward Seymor’s Seymor’s Cafe.

Cafe, comcorning. Warran- Co- Lit. 306.2-

ties, a cunning Kind of
a Learning
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Beawfage’s
Cafe,
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Learning (I affure you )
and wery uneceflary for the
Purchafer : For it armeth
him not ontly with a Sword
by Voucher to get the Vic-
tory of Recompence by Re-
covery in Value, but with
a Shield to defend a Maid’s
Freebold and Iuberitance by
way of Rebutter, which
Title of the Law is in my
Opinion excelleutly curious,
and curionfly excellent. And
yet when you bave read
this Cafe, you will concur
with me that it was more
weighty than difficult.

13. Then cometh in
Beawfage’s Cafe, as well
for the Safety of Sheriffs
and their Officers and Mi-
uifters, as for. aveiding of
Extortion, crimen expila-
tionis, which.in boly Writ,
in that Imprecation againf
God’s Enemies, is called

Plal.1og.vo10. g coufening Sin, Let- the

Extortioner confume that
be bathy and let the Stran-
ger  [poil  bis
Wherein you fhabl find the
Statute of 23 H. 6. cap.
xo. made for avoiding of
Extortion, Perjury, and
Oppreffion, which are for
the moft part linked toge-
ther, berein very well. and
Jufily expounded.

Laboyr ;-

nere, & emptori impri-
mis neceflario ; cingit e-
nim non folum enfe Vo-
cationis, ad victoriam
compenfationis,, recupe-
ratione {cilicet ad valo=-
rem, reportandam, fed
fcuto etiam ad liberum
tenementum & hearedi-
tatem propugnanda per
formulam propellendi (a~
pud nos, per woy de Re-
butter) qui Legis Titu-

lus (ni me fallo) egre-

gie curiofus & curiofe
egregius. Lelto tamen
hac cafu, plus in f{e ha-
beré momenti quam dif-

ficultatis, mecum con-
{enties.
13. Proxime accedit

cafus de Beawfage, tam
ut indemnes fint Vice-
comites eorumque mini-
ftri, quam ad extortio-
nem eradicandum ( crz-
men  expilationis , quod
in facris fcripturis in im-
precatione illa in inimicos
Dei malum illaqueans
nuncupatur, Illaqueet ex-
pilator quicquid - eft illi,
& diripiant extranei la-
borem illius): Ubi etiam
Statutum de 23 H. 6.
¢ap. 10. in extortionem,
perjurium & oppreffio-
nem editum (quz ple-
runque inter fe concate-
nantur) optime explica-
tum habes.

14. Deinde
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“14. Next followeth Den= fyenpawdis
bawd’s Cajé for the juft Cafe.

t4. Deinde {equitur
cafus de Denbawd, de
concedendo Zales de cir-

ctmftantibus ad affifas, ut.

thelius expediantur explo-
rationes ; quo tam Vice-
comites & miniftri {ui,
quam .partes, attornati &
folicitatores fui monendi
funt, ne machinatione feu
confaederatione aliqua, di-
reéte vel indireéle, liberos
tenentes iniquos & nimis
amicos circumftare, vel
dolo malo Tales afcribi
faciant, in fubverfionem
veritatis & juftitie, &
actum perutile de 35 H.
8.¢. 6. illudendum : In-
gens fiquidem hoc eft cri-
men, & gravi muléta,
carcere, aliaque poena ex-
emplari pletendum.

r§. Cafus de Lofie/d
& zo. de Clun, referva-
tiones reddituum {uper
dimiffionibus ad termi-
num annofum, &c. trac-
tat, & quomodo expo-
nentur ; Et hos evolvant
omnes necefle eft, quia
omnibus fere intereft.

16. Proximus eft cafus
Arthars Legat, contra de-
populandam Ecclefiam &
R empublic. coronam, to-
tamque hanc nationem,
pretextu literarum pa-

and due gramting of Tales
de Circumftantibus 4% zbe
Alffifes for the better Ex-
pedition of Trials 5 where-
in as wel the Sheriffss
and their Minifters, as thé
Parties, their Attoruies
and Followers are to be
warneds that by no Prac=
tife or Confederacy, dire(t-
ly or indireltly; they pro+
cure not partial and affec?-
ed Freebolders to flahd irt
View, or by any Shift ti
be packed on the 'Tales,
whereby Truth and Fuftice
may be (ubverted, and thé
weceflary At of 35 H. 8.
c. 6. finifterly abufed, fo¥
that is an bigh Offences
and to be punifhed by d
grievous Finey Imprifon=
wient, and otber exemplary
Punifbment.

aF
-

15. Lofield’s and 206. Loficld vCldd.

Clun’s Cafe, touching Re~
fervation of Rents upon
Leafes for Years, &c. and
bow the (ame [fhall be con-
frruedy neceffary to be known
of all Men, becaufe in Ef-
fect it concerneth all.

16. Then followeth Ar-
thur Legat’s Cafe, againft
the Robbing of Church and
Commonwealth,of theCrown
and of the Country, by
Colour of peftilent Patents

a2 ' 0

Legat’s Cafc’
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of thievifh Concealments.

17, 18. After that Pil-
fold and Cheyney’s Cafe,
concerning the true and
legal Masnner of the Af-
feffing and enquiring of

“Damages, &c. a neceffary

Kind of Learuing, for that
masty Errors, the Caufes of
Expence and Delay, bave
been therein often commit=
ted. ‘ :

19. Next cometh the
Cafe of the Mayor and
Burgefles of King’s Lynne,
in the County. of Norfolk,
wherein is well difenffed
what fhall be deemed in

" Law the true Name of the

Corporation in: Subfiance,
to the Ewnd that Bonds,
Covenants, Leafes, Grants,
or Conveyauces be noty in
re(pect of too much Nice-
nefs ~and Curiofity thevein,
againft all Honefly and juft
Dealing, impeached and
overthrown. “And to fay
the Truth I find wnot in
any of ottr Books from the
Beginning of the Reign of
E. 3. wntil the Reign of
E. 6. that any Bond,
Leafe, Granty, or Conueys
ance have been overthrown
by Fudgmenty in refpelt
of the Mifnaming of the
Corporation, but after a
Window was once opened,
it is a Wounder to confider

tentium peftiferarum &
preedabundarom de ter-
ris concelatis.

17, 18. Cafus de Pil-.
foid & de Cheyney de rec-
to legalique modo dam-
norum taxandorum & in-
quirendorum, neceflario
admodum genere erudi-
tionis, €o quod errores
(difpendii & dilationis
caufe) in illis frequentes
fuerunt. ‘

19. Inde tibi occurrit
cafus Majoris & Burgen-
fism de Limne Regis in
comitatu Norfolcie, ubi
bene difceptatur quid in
lege dicitur verum cor-
porationis nomen, ne ob-
ligationes, pacta, dimif-
fiones, concefliones, & in-
ftrumenta, cura nimis de
tricis & curiofitate, contra
jus omne & fidem, im-
pediantur & enerventur,
Et, vt verum profitear,
in nullo codicum’ noftro-
rum invenio, ab initio
regni Edw. 3. ufque reg-
num Edw. ‘6. obligatio-
num, dimiffionum, con-
ceflionum five inftrumen-
torum vel unum, male
nominat®  corporationis
caufa, irritum judicari:
feneftella vero {femel a-
perta, quaiia arrepta fu-
erunt lumina a corpora-
tionibus tam {piritualibus
quam temporalibus, per

quz-
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quzftiones & in lege
actiones, ad annullanda
fui ipforum dimifliones,
conceffiones, & inftru-
menta, in nocumenta
quamplurium & ruinam
multorum, male nomi-
nitionis pretextu, mirum
eft cogitare, immo bonos
omnes dolet memorari:
Sed motos preftat compo-
neve fluitus. Tum &, ut
referatur hic cafus, in
caufa fuerunt pax & quies
tam occupantium & alio-
rum qui fub corporatio-
nibus aliquid fibi vendi-
cant, quam/& illarum, de
paétis aliifque rebus eis
habitis, #t res magis va-
leat quam pereat.

21. Habesitem cafum
de Osborn, ubi copiofe
decernitur, quando ver-
ba male & incongrue La-
tina, &c. deftruunt, vi-
tiant, vel adnihilant bre-
via, inftrumenta, chartas,
{cripta, vel recorda, &
quando non.

22, Cafus de Read &
Redmar agit de Sum-
monitione & Separatione,
quo invenies ubi mors par-
tis feparate deftruet bre-
ve, & ubi non ; & ubi
nonnunquam mors unius
Querentium, licet nen
feparetur, non deftruet
breve originale, &c.

what Light bhath [cen
taken by Corporations both
Spiritual  and. Lemporal,
by Queftions and Suits in
Law, to avoid their own
Leafes, Grants, and Con-
veyances, to the Hip-
drance of Multitudes, and
Undoing of 1ianyy wnder
Colour of mifunaming them-
[elvesy it grieveth good Men
to remember ; {fed motos
preftat. componere fluc-
tus. And this Cafe is re-
ported for the Surety ard
Quiet as well of their Fer-
mors and others claiming
from them, as of them=
felves, for Efates, Cove-
nants and other Things
made unto them, ut rves
magis valeat quam pe-
reat. \

21. Then bave you Of Ossorn’s Cafe.

born’s Cafe, wherein is
at large refolved, where
falfe or incongruons Latin,
&c. fhall abate, vitiate or
make void Writs, Special-
ties, Chartersy Deeds, and
Records, and where 10t.

22, 1
man’s Cafe,
Summons and Severance,
wherein  you  fhall  find,
when the Death of the
Party fevered fhall abate
the Writy and when oty
and in’ fome Cafes where
the Death of ome of the
Pilaivtiffs, -though be be

a3 10t

Read and Red- Read v.Red-
concerning M
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not fevered, foall not a-
bate the original Writ,
&e.
23. Richard Smith’s
Cafeyin what Cafe a Quare
impedit Jieth de medie-
tate, &c. Ecclefiz.

24, 25, 26. Then fhall
your yead certain Refoluti=
ous upon the Statutes and
Commiffion of Sewers, a
neceffary Kind of Learn-
ing to be known, but more
neceffary (I affure you) to
be put in due Execution :
And that by colour thereof
a Private be not privily in-
tended, when the Publick
is openly pretended. And
in thofe Cafes is well dif-
caffed what the Commiffi-
oners of Sewers may juftly
and (afely do by their Wif-
doms and Difcretions.

2%. And laftly, Scroop’s
Cafey touching a Point of
Revocationsy very neceffa-
vy to be kumown, for that
Revocations are grown [o
frequent ; And the Refolu~
tion of this one Point may
prevent  many Controver-
fies that might bave grown
out of them, and that moft
commonly  between Bre-
thren and others near of
Blood and Aliance.

If any do marvel, that
[eeing the Matter of every
particular  Cafe doth refs
# @ narrow Room, and
that my Manner of repors-

23. Richardi Smith ca=
fus et de Quare impedit
de medietate, &5¢. Ecclefice.

24, 25, 26. Evolves
deinde quzdam Judicia
in ftatuta & commifliones
de Seweris, genus Doc-
trine notu perutile, exe-
cutioni vero debitz wut
demandaretur multo ma-
gis necefle, nec prztextu
inde privatum fit occulte
defignatum, dum publi-
cum aperte pretenditur.
Hiis etiam cafibus bene
differitur, quid commiffi-
onarii de Seweris fide &
indemniter ex eorum pru-
dentia & arbitrio agant.

27. Cafus denique de
Scroop articulum de re-
vocationibus tractat, eo
magis notu dignum, quod
revocationes adeo: nunc
funt frequentes: Et hu-
jus folius articuli decifio
multis litibus abinde ori-
turis, plerumque inter
fratres & alios fanguine
& affinitate proximos, obs
vium eat.

Si mirum cuipiam vi-
deatur (cum cafus cu-
jufque particularis matge-
riam anguftz -circum{cri-
bant metz, & Relatio

mcea
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‘fmea pro more adeo com-
pendiofa fir, {ummam
referens totius dicti ex
-una parte {eorfim, & fic
viciffim ex .altera, initi-
um {emper. fumens ab
-objectionibus, & in Ju-
dicio & fententia Curize
finem faciens, que mihi
videtur optima Relationis
methodus) qua dc caufa
cafuum modo editorum
nonnulli ita profufe fe
extendunt ; in promptu
caufa et (a me tamen
non approbata) nimirum,
propterea quod quefti-
ones vel objeétiones pro
tribunali orte, pariter ac
argumenta e codicibus
fumpta, alieque in lege
authoritatesabundant. E,
vero verins dicam, plu-
res quaftiones ex rei ‘pon-
dere quam e difficultate
cafus enafcuntur ; nun-
quam enim novi magni
momenti cafum pace a-
gi, plurimis non adhibi-
tis exceptionibus in re-
tardationem Judicii. An-
tiquus ille argumentandi
mos ad f{eprum Curiz
per Servientes ad legem
& Jurifconfultos quos
Apprenticios  vocamus
pror{us  immutatur : 1.
Ti vix unquam librum
vel authoritatem nomi-
natim produxerunt, ut
videre eft in 40 E. 3. &c.
fed Ef teuus, &c. vel

ting is [ummary, relating
the Effeit of all that was
[aid of the one Side by it
felfy and fo lkewife of

the othery beginning ever

with the Objeliions and

concinding with the Refo-
lution and Fudgment of the
Courty which [ hold to be
the beft Order of Relati-
on) wherefore divers of
thefe Reports ave” drawn
into [o great a Length;
the Caufe is apparent,
though I allow not of it,
that the Queftions or Cb-
jettions moved at the Bar,
and the Arguments drawn
from Books, Cafes, and
other Authorities in Law
be (o many, and to fay

‘the Truthy many Queflions

are raifed ratber out of the
-Weight of the Matter than
the Difficulty of the Cafe:
For I never [aw any Cafe
of great Value proceed
quietly without many Ex-
ceptions in Arreft of Fudg-
ment. The ancient Order
of Arguments by onr Ser-
Jeants and Apprentices of
Law at the Bar is altoge-
ther altered. 1. They ne-
wer cited any Book, Cafe
or Authority in particular,
as is holden in 4o E. 3.
&c. bt eft tenus on agree
in nr’e liures, ou eft tenus
adjudge in termes, or
fuch like, which Ovder yet
remains in  Mocts at- the

a4 Bar
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Bar in the Inner Temple
1o this Day. 2. Then was
the Citing gemeral, but
always true inthe particu-
lar; and wnow the Citing
is particalar, and the Mat-
ter many Times miftaken
in genmeral. 3. In thofe
Days few Cafes in Law
were cited, but- very pithy
and pertinent to the Pur-
pofe, and thofe ever pinch
moft 5 and now in [0 long
Arguments with [uch a far-
vago of Authorities, it can-
not be but there is much
Refufe, which ever doth
weaken or leffen the Weight
of the Argument. This
were eafily holpen, if the
Matter (which ever lieth
in a narrow Room) were
Jirft difecerned, and then
that every one that argueth
at the Bar would- either
Jpeak to the Purpofe ar elfe
be fhort.

But feeing my Defire
15 and ever bath been
that the Counfel Learned,
and confequently the Par-
ties might veceive Satif-
facticn, for which Caufe
all the Counfel, that bave
argted in the Cafe to be
adjudged, ought to give di-
bigent Attendance and At-
Tention ow thofe Days when

fimile, qui modus in quz-
ftionibus arguendis (quas
vocamus Moots le barre)
in interiori Templo huc-
ufque retinetur. 2. Eo
temporis annotatio fuit
generalis, vera autem
{femper - in particulari-;
hodie, econtra, annota-
tio eft particularis, mul-
toties vero abs re in ge-
nerali. 3. Tunc rariffi-
me prolati fuerunt cafus
fi non apte & ad rem,
(& hii in arcem quaftionis
invadunt) nunc vero in
prolixis admodum argu-
mentis de farragine au-
thoritatum  compofitis,
multa male oppofita ne-
cefle eft, que femper ar-
gumentationem vel infir-
mant vel inficiunt. Huic
facillime remedium ap-
poneretur, fi res (quz
agrum minus latum oc-
cupat) prius nota fuerat,
& deinde unufquifque
caufam pro ‘Tribunali
tractaturus, vel congrua
vel fuccinéta eloqueretur.

Quoniam vero, mihi
in votis eft femperque
fuit, tum Jurifconfultis
tum partibus fatisfacere,
(quamobrem Jurifconful-
tos fingulos, qui caufam
difcutiendam difputave-
runt, fedulo attendere &
interefle oportet, diebus
Argumentationum Judi-
cum, diu ante publice
/ ftatutis
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ftatutis & prefixis). Hac
de caufa (cum mei ipfius
fit labor & res non fine
fructu {uo) cafus majo-
ris nomenti fufius retuli,
fummam totius vel ob-
jecti  vel difcuffi com-
pleétens: Metallicus ta-
men haud dubio exper-
tus effe poteft, qui venas
feecundiores:  invenit &
fectatur, quanquam mi-
nores & infeecundiores
ignorat, circa has enim
fortafle materiam fupera-
bit opus. Hoc tantum a
Jurifperitis univerfis ca-
vendum adjiciam, (cum,
ut germanus Legis {fenfus
apprehendatur, difcepta-
tiones {u®z eniterentur,
in meliorem Juftitiez ad-
miniftrationem) ne faci-
ant quod fit plane inju-
ftitia : Illum enim fentio,
qui textum, codicem,
feu in Lege authoritatem
a proprio fuo ac genuino
intellectu five torquet fi-
ve invertit, vel ad veri-
tatem aliquam confirman-
dam, peccare in Juftiti-
am diftributivam, cujus
eft fuum cuique tribue-
re. Hii denique (qui ip-
fa argumenta viva woce
fimul ac vultu geftuque
vivorum, in Juftitiz fede
palamque in foro, pro-
nunciata audiverunt) ne-
quicquam, credant, illo
fvo fpoliari decore, cum,

the Fudges do argue, which
are ever publickly long be=
fore appoiuted, and pre-
fixed on certain Days. I
bave for that Purpofe (the
Pains being my own, and
the Matter not without
fome Fruit) in the Cafes of
greateft Confequences made
the larger Report, compre=
bending the Effect of all
that was objelted and re-
folved ; and yet be may be
a good Miner that findeth
and  followeth the main
Veinsy though be difcover-
eth not the fmall and un-
‘walnable Fillets, for there
peradventure materiam {u-
perabit opus. This only
I will add as a Caveat to
all the Profeffors of Law,
that [eeing their Argu-
ments fhould tend for the
Finding out of the true
Fudgment of Law, for the
better Execution of Fu-
fice, that therein they
commit not marnifeft Izju-
frice 5 for I am of Opinion
that be that wrefieth or
mifapplieth any Text, Book,
or Anthority of the Law
againft bis proper and ge-
nuine Senfe, - yea though
it be to confirm a Truth,
doth againft diftributive
Fuftice, which is to give
to every one bis own. And
let not thofe that beard the
Arguments  themfelves ut-
tered viva voce, with the

Coutte-
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Conntenance and Gefture of
living Men in the Seat of
Fuftice in opem Court, fear
‘that when they fball read
them privately in a dead
Letter, it will want much
of the former Grace : For
though I confefs that habet
nefcio quam energiam
viva vox, yet when they
fhall read the Effelt of all
that was [poken at large
‘at feveral Times by [eve-
ral Perfonsy at the Bench,
and at the Bar on either
Party of many and divers
Matters colleited and uni-
ted togetber, and reduced
ad idem, comcerning every
particular Pointy it will
eafe them of much Labour,
and conduce much to the
fettiing of their Fudgment,
and thaty if 1 be not de-
ceived, not without o St~
dent’s Delight. ‘
And for that I am in-
treated to fhew as well
the Times when the Regi-
fter, the Mirror of Ju-
ftices, Glanvill, Britton,
Fleta, the Tales or Nove
narrationes, Old Natura
brevium, Littleton, azd
otber Books of the Laws
now extant were publifbed,
and where the Authors
themfelves appear not in
thofe Books, who were the
Authors. of the [ame; as
alfo the Antiquity of Ser-
jeants at Law; for their

mortuo charactere, pri-
vatim lecta fuerint, licet
enim babeat wnefcio quam
energiam viva vox, {um-
mam tamen omnigm, u-
trinque a viris diverfis
variifque vicibus de tri-
bunali & pro.tribunali

fufius diétorum, cum per-

legerint, fummam dico
rerum multarum, immo
inter fe difparium, re-
colleCtarum, unitarum, &
ad idem reductarum, de
articulo quolibet particu-
lari, faciles proculdubio
fibi {ui erint fudores men-
tefque magis firme ; &
in hiis (nifi fallor) ftudi-
oforum erit dele¢tationon
modica.

Quippe quum me velle
narrare tam tempora e-
dittonum Regiftri, Specu-
li Fupiciariorum, Glasn-
ville, Flete, Novartmn
Narrationnn, - Littletoni,
aliorumque de Lege li-
brorum modo extantiuin,
quique condiderunt hos
quorum authores in libris
ipfis non extant, quam
antiquitatem Servientium
ad Legem, nonnulli ro-
gitaverunt : Ut habeant
quo quiefcant, Sciant
imprimis Regiftram re-

{cripta
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fcripta five brevia origi-
nalia Juris municipalis
comprehendens, librum
de lege effe vetuftiffi-
mum ; cafus enim ¢ co-
dice & archivis de Anno
26 Eduw. tertiiy, hib. Affif.
‘pla. 24. evincit manifefte,
brevia originalia Affifz
ut & alia brevia origina-
lia in ufu fuiffe ultra
omnem homipum memo-
riam, (hoc eft, guorum
inftitutio, vel recordati-
-one, vel leCtione, vel ex
{criniis. oftendi non po-
teft) multo ante devict-
am hanc
Quz quidem hic folum-
modo percurro, €o quod
eadem in procemio tertii
mei Commentarii copio-
fe magis adnotavi, &
quoad poffum iteratio-
' nem minus gratam evita-
re conor. Quin & liber
ifte nominatur Regiffrum
Cancelarie in {tatuto
Weft. 2. cap. 24. quia
Cancellaria eft. rauguam
officina  Fufiitie, unde
brevia originalia univerf{a
emanant. Cujus de au-
thore, vel potius de” au-
thoritate, audi Brafo-
num lib. §. tralt’ de ex-
ceptionibus cap. 11. fol. 413.
-Brewe quidem, ¢um fit for-
matum ad  [imilitudinem
regule Furis, quia lrevi-
ter €3 paucis verbis intern-
tionem proferentis expouit

Regionem ¢

Satisfaciion they flal an-
derftand, that jfirfi the Re-
gifter, swhich containeth

‘the original Writs of the

Common Law, is the an-
cienteft Book of the Law ;
for the Book-cafe and Re-
cord of 26 E. 3. lib. Aff.

Pl 24. proveth diveltly

that original Writs of Af-
fife and other
Writs bad been Time out
of Mind of Man (that is,
the Beginning  whereof
cannot be known either by
Remembrance,  Reading,
or Record) long before the
Congueft, whereof T give
bere but a light Touch, for
that I bave cited the [ame
more at large in the Pre-
face to the 3 Part of my
Commentaries, and I a-
void 4s much as I-can un-
pleafing  Iterations : And
this Book is called Regi-
ftrum Cancellarie, in the
Statute of W. 2. cap. 24.
becattfe that the Chancery
7s tanquam officina Jufti-
cie, ali original Writs if-
fuiug out of thar Court ;
Now for the Anthority
thereofy Bracion, lib. .
traét’” de Exceptionibus
cap. 17. fol. 413. faith
thus, Breve quidem cum
fit formatum ad fimilitu-
dinem regule juris, quia
breviter & paucis verbis
intentionem  proferentis
exponit & explanar, fi-

cut

original
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cut regula juris rem que
eft breviter enarrat, &c.
Sunt quadam formata
fub certis cafibus de cur-
fu & de communi con-
cilio totius regni concef-
fa & approbata, que
quidem nullatenus muta-
ri poterint abfque confen-
fu & voluntate eorum.
Now joining both thofe
Aunthorities  together, a
Man may [afely conclude,
that this Book is moft an-
cient and of greateft An-
thority. I confefs that, by
Force of Acts of Pariia-
ment in [ucceeding Ages,
divers other Writs origi-
nal in Cafes newly hap-
pening arve ((as appeareth
in the [ame) added there-
unto. And of thefe anci-
ent Writsy I will fay (as
Sir Thomas Smith 2z Se-
cretary of State faid) that
all the Secretaries in Chri-
Srendom may learn of them
2o exprefs much Matter in
Jew and fignificant Words.

For the Mirror of Ju-
ftices, fpeculum Jufticiar’,
the mof} of it was written as

¥ Plowd. 82. a.ZO”g Zﬂefore the Conguej}, *

by the fame appeareth, and
yet many Things were ad-
ded thereunto by Horne a4

7 R.2. Exig. 9. Jearned and difcreet Man,
+ Bur the Au
Thor mention

s (as it is fuppojed) in the

Reignof B. 1. &

.

& explanat, ficut regula
Furis vem que eft breviter

‘enarraty &3c. Sunt quadam

formata [ub certis cafibus
de curfu €3 de communi
concilio totius regni com=i
ceffa & approbata, que
quidem mullatents wmutari
poterint abfgue confenfu &3
voluntate eorum.  Binis
igitur hiis authoritatibus
connexis, concludere li-
cet hunc effe librum tum
antiquitatis tum authori-
tatis maxime : Virtute
autem altorum comitia-
Jlium, feculis {ubfequenti-
bus, varia alia brevia ori=
ginalia in cafibus recen-
tioribus emergentia (ut
in eo liquet) annecti fate-
or. Lt de hiis antiquis
Brevibus dicam (quod
dixit Thomas Smith eques
auratus div@ quinetiam
Elizabethz nuper Regi-
nz ab. Epiftolis) Secreta-
rios Chriftiani orbis uni-
verfos, rerum congeriem
paucis & fignificativis
verbis exprimere, €x.illis

pofle difcere. :
Speculum  Fufficiariornm
quod attinet, maxima ex
parte literis confignatum
fuit, gente hac nondum
fubaéta, ut ex illo per-
fpicaum eft : Ceterum
(ut ferunt) multa adjecta
fuerunt per Horne virum:
eruditum fatis & pruden-

tem fub regno Edw. 1.
Glaqvilla
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Glanvilla A{cripfic reg-
nante Hen. 2, ut in libro
fuo conftat : Qualem f{e
geflit, prefatio in ofta-
vum meum librum (Hi-
ftoriam continens mea
fententia Leé&u dignam)
plane edocet. Et circa id
Tempus Codicillus de Ve-
teribus Tenuris editus fuit.

Braftonus (ut alibi no-
tavi) circa Hen. 3. regni
finem commentatus eft.

Britonus opus eruditum
compofuit, idemque anno
5 Edw. 1. promulgavit,
per mandatum Regis
Edward. 1. (Fuftiniani
noftri) prout in 35 Hen.
6. apparet ; Cujus tenor
fe habet fub nomine Re-
gis, tanquam ab itlo con-
feCtus, pro more Fuftini-
ani Inftitutionum, quas
fibi arrogat zuﬁ}ﬂiaﬂZJS,
ab aliis’ licet ftruéte fue-
rint,. lte Foban. Britonus
fuit Epifcopus Herefor-
denfis, fumma & recon-
dita in Lege Communi
{cientia, ornamento pro-
feflioni fue fingulari, &
fibi fecuritate, & folatio
optimo. Vide Stamford’
Prerogativa Regis 683 21.

Fleta, opus per eruditum
aliquem  Jurifconfultum
qeam optime compofi-
tum, cui in carcerem,

Xv

Concerning Glanvil, be g1, 6.
wrote in the Reign of H. 2. 6 Co. Prefa.

as appeareth by this Book
and what he was it ap-
peareth im my Preface to
my eighth Book, a Hifiory
in my Opinion worthy the
Reading. And about the
fame Time, was the Trea-
tife, calied the old 'Tenures,
made.

Bratton, as elfewbere
I bave noted, wrote about
the End of the Reign of
H. 3.

Britton  compofed a
learned Work, and pub-
lifbed the fame iz § B.1.
as appeareth in 35 H. 6.
by the Commandment of E.
I. (our Juftinian) z22e
Tenor whereof rumneth ind
the King’s Name, as if it
bad been written by bim,
anfwerable to  Juftinian’s
Inftitutes, which Juftini-
an affumeth to bimfelf,
aitho’ it were compofed by
otbers. This J. Britton was
Bifbop of Hereford, and
of great and profound Fadg-
ment i1 the Common Laws,
an excellent Ornpament to
bis Profeffion, and a Safe-
ty and a Solace to bimfelf.
Vide Stamford, Pr.R. 6
& 21.

Fleta is a Work well
written by fome learn-
ed Lawyer,
committed to the Prifon of

the

who being -

. 8 Co. Prefa.
> and my MS.
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the Fleet bad Leifure to
compile it there ; and
therefore fliled bis Book, by
the Name of the Fleet,
Fleta, awd concealed bis
owu Namey, as in the
Preface to bis Work ap-
peareth ; The Author there-
of is wuknown 5 but it ap-
peareth in bis Book that
be lived in the Reigns of
King E. 2. and E. 3.
Vide lib. 1. cap. 20. Seét.

ui ceperunt, lib. 2. cap.
66. Sect. Item quod
nullus.  But of the certain
Time when it was firff
publifbed (for Peradven-
ture it bad Additions af-
terwards) there is [ome
Queftion made : But in
fecking after this, Ifind that

this Book took the Name of

the Prifon of Fleet, andthat
the Fleet Prifon took the
Name of the River running
by it the Fleet.

The Book entitied Nove
narrationes, wvouchked aud
allowed iz 39 Hen. 6. 30.
by learned Prifot and bis
Companions Fuftices of the
Court of Common Pleas,
by the Name of the Tales,
was publifbed akout the
Reign of King Edw. 3.
And Old Natura Brevi-
um. afterwards in  the
Reign of the fame King,
for fol. 1co. b. the Star.
of s E. 3. c..12. is cal=
fed le novel Statut: Buz

4

qui Fleer dicitur, ables
gato, {cribendi otium
fuit plus fatis, ideoque
librom foum, fecundum
Fletz  denominationem,
Fletam appellavit, & no-
men {uum fuppreflit, ut
in operis {ui procemio
conftat : Author itaque
ejufdem incognitus eft ;.
quem tamen {ub Edw. 2.
€ Edw. 3. viguifle liber
ejus dilucide  oftendit,
Vide Lib. 1. cap. 20. Selt.
Qui cepernnt, Lib. 2. cap.
66 Sect. Item quod nullus.
De tempore autem in
quo primum editum fait
(quia nonnulla poftea ac-
ceflerunt) dubitatur: Cz-
terumy in hoc perfcru-
tando, Librum iftum a
carcere Fleta, Fletam ve-
ro ab amniculo preter-
labente fic appellato,
nomen fortitum fuifle
reperio.

Codex qui inferibitur
Novae narrationes, in 39
H. 6. 30. per doftum
Prifet & f{ocios {uos de
Banco Jufticiarios, fub
nomine Narrationum, me-
moratus & approbatus,
juxta initium regni Re-
gis Edw. 3. in lucem
prodiit : Tum & non
multo poft, Vetus-Natara
Brevium, Rege eodem
gubernante 3 nam f. 100.
b. ftatutum de § Bdw, 3.
cap. 12. novuam ftatutuny

nuncu«
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nuncupatur ; exinde ta-
men multa illi annexa
funt : De libro hoc An-
thonius Fitzberbert eques,
in procemio ad tractatum

fuum de Natura Brevium,

dicit, Et auxy pur cel
intent & purpofes fuit
compofe, per un [age €
difereer  home, um liner
appglt  Natura Brevium.

Liber. Fortefcue de lan=
dibus Legum Anglie, fub
Rege Hen. 6. confectus
fuit, multa lectu impri-
mis digna in {e habens:
Idem .etiam pro titulo &
jure Regis. Hen. 6. fu-
premi {ui domini ad {cep-
tra Angliz tenenda li-
brum confcripfit, quem
poftea ex veritatis con-
{cientia retraltavit ; quo-
rum uterque apud me
funt : Et in hoc laudem
fingularem meruiffe vide-
tur, quod illorum pars
nulla fuit gui fuos amaf~
fent errores, {ed inventa
{femel veritate, facile fuc-
cubuit. Ifte - Fobannes
Fortefcue fuit eques, &
principalis Angliz Jufti-
ciarius & poftmodum
Dominus  Cancellarius
Anglie conftitutus fuit ;
& in hodiernum ufque
diem magni eft ejus po-
fteritas.

fincey Additions bave been
made thereunto. Of this
Book Sir Anthony Fitz-
herbert 7 bis Proem to
bis Natura Brevium [zith
as  followeth. . Et auxy
pur cel intent & purpofe,
fuit compofe per un fage-
& difcreet home un liure
appel Natura Brevium.

Fortefcue de laudibus
legum Angli® ; zbis Book
was written in the Reign
of King H. 6. in Com-
mendation of the Laws of
England, containing with-
al much excellent Matter
worthy the Reading : He
wrote alfo a Book in De-
fence of the Title of King
H. 6. his fovereign Lord
and Mafier, to the Crown
of England ; Zut after out
of Truth and Confcience
retralted the fame, both
which I have : Wherein be
deferved fingular Commen-
dation, in that be was not
amongft the Number of
shofe qui fuos amaffent
errores, but -yielded to
Truth when be found it.
This. Sir John Fortefcue
was Lord Chief Fufiice of
England, awud  afters
wards Lord Chancellor of
England, awxd bis Pofte-
vity remain in great and
good  Account  to  this
Day.

Stathom’s

Xvi
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. Stathom’s Abridgment,
Ffirfp publifbed iu the Reign
of King H, 6. by Sta-
thom « learned Lawyer of.
that Time: And the A-
bridg. of the Book of
the Aflifes, publifbed alfo
about the [ame Time, but
the Author thereof is wun-~
knowsn.

Littleton’s Tenures, #

Book of found and exqiti-

ing much of the Marrow of
the Common Law, written
and publifbed by Thomas
Littleton @ grave and
learned Fudge of the Court
of the Common Pleas,
fometime of . the Inner
Temple, wbherein be bad
great Furtherance by Sir
John Prifot Lord Chief
Fauftice of the Court of
Common Pleds, a famous
and expert Lawyery, and
other the Sages of the Law
who  flourifbed in  thofe
Days. -Of. this Book
Hotoman a Civilian and.
Canonift  in bis Commen-
tary de verbis feudali-
bus, verbo feudum, gi-
veth bis Cenfure 5 with
what Charity or Difcre-
tion, judge learned Rea-

der : Stephanus Pafa-
verinus  excellenti  vir
ingenio, &c.  libel-

lum mihi Anglicanum,

Stathomi Compendiumy
a Stathomo Jurifconfultif-
fimo, regnante Heu: 6.
primo editum fuic : Et
Libri Affifarum epitome
juxta id temporis etiam
in lucem prodiit, Author
vero ejufdem ignotus eft.

Littletoni Tenurze, (reo
cendite quidem & exqui-
fitz literature Liber, Le<
gis communis quafi me-
dullas ipfas complectens).
a Thoma Littletono, viro
graviffimo pariter ac in
Lege. peritifimo, Judice
Placitorum communium,
(quondam e focietate in-
terioris Templi) compo-
fite fuerunt & promul-
gate ; cui adjumento non
parum fuit Domniinus Fe-
bannes Prifot Curie ejuf-
dem Jufticiarius principa-
lis, vir Jurifconfultiffi-
mus, aliique Legis Saga-
cifimi ea tempeftate flo-
rentes. De hoc libro Ho-
tomanus, Juris civilis &
canonici peritus, com-
mentario {uo de werbis
Seudalibus, werbo fendum,
cenfuram facit, fed qua
charitate vel prudent’,
eruditus Lector fit Judex :
Stephanus Pafaverinus ex-
cellenti wvir ingemio, €3¢,
libelium mibi Anglicanum,

Littictonum
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Liitletonum  dedit,  qno
feudorum Anglicanorum Fu-
14 exponuntur, ita incom-
dite, abfurde &3 inconcinne
[eriptums ut fatile appa-
iet vernm effe quod Poli-
dorus Virgilins in Apglica-
na Hifforia (cribity, Stulti-
tiam in eo libro ctim mali=
tia & calumniandi fadio
cestare. De Hotomano &
authore fuo merito di-
cam hoc & non amplius
dicamh, Volentes effe legis
Doctores, non intelligentes
neque que lognunturs meque
de quibus affirmant ¢ Mif-
fos igitur faciamus in
numerum illorum gw/ vi-
tuperant  quek  iguorant.
Scelus fiquidem & peri-
culum manifeftum eft,
Juris civilis peritos wel
Canoniftas (fatis notum
loquor, & juftis de caufis)
aut de jure municipali
Angli®, quod non profi-
tentur, {criptitare, aut
in ignotos dicere calum-
niam. Certo certivs ri-
diculum, & audax nimis
in me foret, fi (quoniam
partem ego parvulam
Juris Civilis & Canonici,
auxilio nonnullo perutili
& adjumento adhibito,
evolvi) de illis vel in illa
ftatim {cribere aggrede-
rer. Illorum autem pa-
gine adeo manifeftis re-
fertz {funt erroribus, ut
novorum iftorum machi-
Part X. b

Littleronum dedic ; quo
feudorum Anglicanorum
jura exponuntur, ita in-
condite, abfurde & in-
concinne fcriptum; ut
facile apparet verum efle
quod  Polidorus Virgilins
in Anglicana hiftoria fcri-
bit, Stultitiam in eo libro
cum malitia & calomni-

andi ftudio certare. Of

Hotoman and bis Author
I may juftly (a5, and will
[ay no more, volentes efle
legis doctores, non intel«
ligentes neéque quz lo-
-quuntur neque de quibus
affirmant, and thercfore
Jet us leave them among
the Number of thofe qui
vituperant qu# ignorant.
It is a defperate and dan-
gerous Matter for Civilians
and Canvonifts (I [peak
awhat 1 know, and not with-
out juft Caufe) to write
eitber of the Common Laws
of England which they
profefs noty or againft them
awhich they know not. Sure
I amy it were a ridiculous
Attempt  and  Enterprize
12 me (that becanfe I con=

fefs I'bave read fome lit-

tle Part of the Civil and
Canon  Laws, and that
with fome good Alffiftance
and Help) by and by to
write either of them, or
againf them. But their
Pages are (o f1ll of palpa-
ble Ervors and grofs Mif=

takings,
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takings, as thefe new Au-
thors are out of Charity
pitied, and their Books out
of our Fudgment caft away
unanfwered..  Alas, our
Books of Law feem tothem
to be dark and obfcure ;
- but no wife Man will im-
pute it to the Laws, but
to their Ignorance, who by
their fole and [uperficial
Reading of them cannot
underfand. the Depth of
them. I will not fbarpen
the Nib of my Pen againf
them, for that I pity the
Perfons, and wifb they
bad more Difcretion for
that I bonour their Pro-
feffion. And fer Litste-
ton’s Tenures, I affirm
and ;m’ll wmaintain it a-
gainft all Oppofites what[o-
ever, that 1t is a Work of
as abfolute Perfection: in
its Kind, and as free
from Errory as any Book
that I bave known to be
written  of any buman
Learning.. Aud the Po-
ferity of this Sage of the
Law (unto whoin be is a
great Orunament) doth flo-
rifh wito this Day : Of
whom a Man of great
Excellency in bis Profe/~

Camden 574, flon bath fufily [aid that

be was & famons Lawyer,

&ec. to whofe Ticaty of

Tenures, [aith bey, the
Students of the Common
Laws are w0 le/s bebold-

natorum ex charitate mi-
fereamur, & illorum li-
bellos (dato refponfo)
confulto rejiciamus. At
fi libri noftri de Lege
quafi enigmatici & ob-
fcuri illis videantur; {a-
pientes illud Legibus no-
ftris haud vitie vertent,
quin immo infcitie {cio-
lorum iftorum qui fuper-
ficiem {folam Legum vix

-dum penitrarunt, ideo~

que fenfum earum re-
conditum intelligere ne-
{ciunt. Sed in illos cala-
mum non acuam ; mife-
ret me hominum, & -
difcretiores effe velint op-
to, proféffionem enim
illoram in honore habeo.
Littletoni Tennras quod
attinet, hoc affirmo &
contsa refragantes quof-
cungue ratum faciamn,
opus effefuo genere adee
abfolute perfectionis, a-
deoque de  erroribus li-
berum, atque aliquod
aliud mihi notum huma-
nam tractans eruditio-
nem. Et hujufce viriy
Legis peritifimi, pofte-
ritas (cui magno fuit ille
ornamento) ad hune uf-
que diem vigefcit : Quem
vir, profeffione {ua max-
ime egregius, non imme-
rito appellavit Farifperi-
tiffimumy €3¢, ad cujus
tralfatum de Tenuris {in=
quit) , Legum comnniinm

Nudiofiy



Té the READE R! vili

Joudiofis hand aliter qnam
Furis  vivilis fludiofi ad
Juftinianiznfitutiones,con=
fluunt. :

Fitzberberti Compendi-
um elaborate colleCtum
fuit & in Anno 11 Hen.
8. a Fitzherberto tunc Ser-
viente ad Legem editum :
Idem aliud etiam compo-
{uit opusy cui nomen eft
Natura brevium, exquifi-
tum fane & accura-
te ftru¢tum, & anno 26.
Hen. 8. divulgatum ab
eodem tunc Domino -
vonio Fitzherberto equite,
Judice Curi# placitorum
communium. Idem non
multo poft, tractatum
fuum de Eirenarcha con-
didit : Cui Judices (ut
ex refcriptis haufi) vitio
dederunt, quod eo affe-
ruit Eirenarchasex Com-
miffione fua ad audien-
dum & terminandum fe-
lonias  &c. poteltatem
habuiffe, homicidium ta-
men ex malitia ptepenfa
audire & determinare
non potuiffe, quod (inter
alia) Eirenarchas per le-
gem pofle facile affirma-
bant.

Dialogus inter facrz
Theologi® Dodorem &
Legis communis Stzdio-
fim, anno 23 H. 8. con-
fcriptus fuit ab authore
appellato 8. Germin, viro

ing than the Civilians to
Juftinian’s fuftitutes.

Fitzherbert’s Abridg-
ment was painfully and
elaborately colleéted, and
pubiifbed in the eleventh
Tear of King H. 8. by
Fitzherbert zhen Serjeant
at Law : Aud be wrote
alfo  anotber Book called
bis Natura brevium, an
exalt  Work  exquifitely
penned, and pubiifbed in
the fin and twentieth Tear
of Hen: 8. when be was
Sir Anthony Fitzherbert
Knight, one of the Fudges
of the Court of Common
Pleas : About the f[ame
Time be wrote bis Treatife
of Tufices of the Peace ;
wherewith the Fudges (as
I have feen it reported)
found Fault, for that be
therein affirmed that Fu-
Sftices of Peace baving by
their Commiffionn Authority
to bear and determine Fe-
lonies, &c. could not bear
and determine Murders « jufiices of
which ( amongft cthers ) Feacqare burd
they clearly over-ruled that tion, and un.
72;_/21;;8.; of*Pmce lawfully %%f:{;\‘éi;&e
m 0. © ) rgo Quzre,
%)o&or and Student, &
Book written in 23 H. 8.
Dialogue-wife between a
Doltor of Divinity and a
Student of the Common
Law, the Autbor’s Name
b 2 was
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was St. Germin, a dif-
creet Man and wellready I
affure  you, both in the
Cominonr Law, and iz the
Civii  and Canon Laws
alfo.

A Book intitled a
Treatife made by Divines
and others learned in the

.Laws . of this Realn,
concerning the Power of
the Clergy, and the
Laws of the Realm,
publifbed in the Time of
King Henry 8. aud after
2he fix and twentieth Tear
of his Reigr ; for therein
the A& of Parliament
wmade in that Year is men-
tioneds which Book I have.

The {mall Treatifes
concerning the Manner of
keeping Court Baron and
Leet, &c. Modus tenen-
di hundredum, &c. Re-
turna brevium, Charta
feodi, &c. and Ordinan-
ces for Fees in the Ex-
chequer, were ali publifhed
inthe End of the Reign of
King H. 8.

The Book catled the Di-
verfity of Courts, was
compiled after the 21 Year
of H. 8. for the Statute of
21 H. 8. for Reftitution of
Goods wpon Indictment, &c.
15 vecited, fol 117, a.

Stamford, Z/ss Book
sunitaineth two Partsy cne
of the Pleasof the Crows ;

fine dubio prudente &
juris tum Munic palis tuin
Civilis & Canonici {atis
perito.

Liber, qui infcribitur
Tractatus a Theologis &
zlijs Juris patrii pevitis,
de poteftate Cleri, & de
Legibus bhujus regrni, emif-
fus fuit {ub H. 8. poft
annum vicefimum {extum
{ufeepti regiminis, nam
in eodem, a¢tum Parlia-
mentarium ejufdem anni
memoratur : Qui liber
penes me eft.

Minores ille Commen-
tationes de Mode tenendi
Crriam dominicalem € via-
fam Franciplegii, €5c. Mos
dus tenendi Hupdrediim,
&c. Returna brevinm ,
Charta feodi, &rc. & Or-
dinationes pro  [eodis in
Scaccario, in exitu regni
Hen. 8. compofitz fue-
runt.

Liber infcriptus Curis
arym diftinétio, ab anno
vicefimo primo Regis H.
8. colletus fuit : Statu-
tum enim de 21 H. 8. de
reftitutione bonorum, {u-
per indictamento, &c.

fol. x17. a. recitatur.

Stamford: liber eft bi-
membris, unus de caufis
coronam  attingertibus,

alter,
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alter, non ita grandis, de
Prerogativis Regiis: Ca-
terum pofterior prius vul-
gatus fuit per Willielmuin
Stamford, equitem & Ju-
fticiarium Curi® placito-
rum communium, quon-
dam ¢ {ocietate hofpitii
Graii, virum Legum mu-
nicipalium confultiffi-
mum, cujus pofteri hodie
vigent,

Perkins, commentari-
olum quofdam legum
patriarum titulos trac-
tans, {cite & literate
confetum, regnante E.
6. per Fobannem Pevkins
Juridicum, a nobis Uster-
barriffer dictum, e {ocie-
tate Templi interioris,
emiffum fuit.

Mifla non faciam Sum-
marinm illnd fiatatorism, €3
in magnum  Fitzherberti
compendinm Iudicem, nec
Librum Intrationum, per-
commode & laborate
(hoc mihi credas) collecta
& edita fub regina Maria,
prefertim duo priora, in
obleGtationem & auxili-
um non mediocre Legis
ftudioforum, per ¥iliiel-
mum Raflall gravifimum
de communi banco Judi-
cem, & virum ftrenoum
& fummopere induftrium
congefta, multa tamen
extunc & fatutorum Sum-
mavio & libro Ditrationnm
acceflerunt : Quem etiam

b3

the other, of a leffer Vo~
luines of the Prerogative
of the King 5 but the later
was firff publifbed by Sir
William Stamford, Kz,
fometime of Gray’s Inn,
a Man excellently learned
i the Common Laws ;
whofe Pofterity profper at
this Day.

Perkins, a little Trea-
tife of certain Titles of the
Common Lawsy wittily and
learnedly  compofeds and
putblifbed in the Reign of
King E. 6. by John Per-
kins a7z Utter-barrifter of
the Tnner Temple.

I cqunot pretermit the A-
bridgment of the Statutes,
and the Table to Fitzher~
bert’s great Abridgment,
and the Book of Euntries,
profitably and painfully (I
affure  you) gathered and
publifped in the Reign of
the late Queew Mary, bus
fpecially the firfp two,
tending wery much to the
Eafe and Furtherance of

the Profeffors of the Law,

colletted by William Ra-
ftall 2 Reverend Tfudge of
the Court of Comnon Pleas,
and of great Indufiry ;
many Things have been fince
added both to his Abridg-
ment of Statutes cnd to

the

XIX
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the Book of Entries, who
priginally was alfo the Au-
thor of the Book called the
Terms of the Law,

The Lord Brook’s A-
bridgment, firf publifbed
i anno 16 Reg. Eliz.
Ihis was gathered by Sir
Robert Brook, Knight,
Chief Fuftice of the Court of
Common Pleas, for bis pri-
vate Ufe, and was publifbed
long after bis Deceafe; a
worthy and painfub Work,
and an excellent Repertory
or Table for the Tear-Books
of the Law: Sed fatius
eft petere fontes quam
{e&tari rivulos.

Plowden’s Commmenta-
vies, confifting of two Parts,
both of them learnedly and
curionfly polifbed, and pub-
lifhed by bimfelf, the ome
in anno 13 Reg. Eliz. and
the other in the 21 Year of
the (ame Rueen, Works
(as they well deferve)
with all the Profeffors of
the Law of bigh Account.
The Author was an ancient
Apprentice of the Law, of
the Middle Temple, of
great Gravity, Knowledge,
and Iutegrity. -

The Lord Dyer’s Book,
containing the fraitful and
fummary Collections of that
Reverend Father of the

habuit authorem liber de
expofitione vocabulorum Fu=
ridicortm,

Domini Brook Compen-
diwm editum fuit in anno
16. Regine Eliz. Con-
ftruCtum fuit a Roberto
Brook equite, fori placi-
torum communium Ju-'
fticiario principali, ufui
{uo proprio, & in lucem
prius non prodiit quam
author ipfe obdormiverat;
preclara  quidem lucu-
bratio, & codicum legis
repertorium perquam u-
tile; fed fatius efi petere
fontes quam (effari rivu-
Jos.

Commenntarierum  Plow.
prima & item altera pars,
tam literate quam limate
polite, a {feipfo emifle
fuerunt, prima in anno
13 reg. Eliz. fecunda an,
21. ejufdem regin®, ope-
ra (ut bene merentur)
apud legum profeffores
fingulos imprimis magni

2ftimata. Habue¢runt au-

thorem virum jurifperi-
tum (quem Apprenticium
vocamus) multa state
proveétum, e focietate
medii Templi, eximie
gravitatis, {cientiz, &
integritatis.

Domini Dyer liber, u-
tiles fimul ac compendia-
fas comprehendit obfer-
vationes Reverendiffimi

illius
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filius legum patris Fac.
Dyer equitis, aétionum
communium Curi® capi-
talis non ita pridem Ju-
fticiarius, in utilitatem &
meditationem {uam pro-
priam defignatas; quas
author ipfe forma qua
nunc funt  publicari
nunquam cogitavit: ve-
rum quales poft obitum
ejus invent®, amuo 235
Regine Elizabgthe prelo
commifle fuerunt, qua-
rum quidem origo manu
{ua propria confcripta pe-
nes me eft.

Colleéianea denique Ma-
gifiri Lambard de Eirenar-
charum officio, methodice
digefta, juxta finem reg-
ni Elizabeth® reginz pub-
lica deveneruat,

Servientium ad legem
antiquitatem quod attinet,
ex libro de Fufticiariornm
fpeculo dilucide patet /ib.
2, cop. des Loders (bi de
legibus hujus regni & e-
jufdem miniftris multo
ante fubjugationem agi-
tur) quod Servientes ad
legem antiquitus nomina-
bantur  Narratores, i
Countors {eu Counteurs ,
quia brevis originalis ma-
teriam, & ipfifimum fec-

te fundamentum com-

pleétitur Narratio, ex
qua, quafi ex parte dig-
niore, {uam mutuati

Law  Sir- James Dyer,
Knight, late Chief Fuftice
of the Court of Common
Pleas, for bis private Ufe
and Remembrance , and
never intended by bim in
this Form to be made pub-
lick 5 but were as be left
them imprinted after bis
Deceafe in anno 25 Reg.
Eliz. the wery- Original
whereofy written with bis
own Hand, I bave.

Lafly, Mafter Lam-
bard’s Collection of the

Office of TFuftices of the

Peace, methodically writ-
ten, was publifhed towards
the End of the Reign of
Queen Elizabeth.

Concerning the Amtiquity’

of Serjeants at Law, it is
evident by the Book of the
Mirror of Juftices, lib. 2.
cap. des Loiers, whick
treateth of the Laws of
this Realny and the Mi-
nifiers thereof, long before
the Congquefty that Serjeants
at Law were of ancient
Times called Narratores,
Countors, or Counteors,
becaufe the Connt or De-
claration comprebended the
Subftance of the original
Writy and the very Foun-
dation of the Suityof which
Party as of the worthieft
b 4 they

"

Ech
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they took their Denomina-
tiony and is all oue in E,

fect, with that which in
the Civil Law is called
Libellus:  Aud they lof
not that Name in the
Reign of King E. 1. as it
appeareth by the Statute of
W.1.c 29. an: 3 E. 1.

Jor there be is called Ser-
jeant Countor, Serviens

Narrator ;  And by the
Statute  Articuli fuper
Charias cap. 11. anno

28 E. 1. Neft my a in-
tender que home ne poit
aver counfel des Coun-
tors & des Sages. gents
pour lour donant; wbhere,
under this Word Countors,
Serjeants at Law are in-
cludeds and ustil this Day,
when  any progeeds  Ser-
Jeanty be doth count in [ome
real Aition at the Bar of
the Court of Common Plea

and  under thefe Words
(Sages gents) are inclu-
ded Apprentices at Law

But fince the Reign of ‘E.

1. they have always bees
called Servientes ad Le-
gem for their good Service
to the Commonwealth by
Ybeir  found advice in
Low ; and as in ancient
Timey they that preferved
and kept the Peate were
called Servientes pacis or.
ad pacem, fo thefe Mes

are called Servientes Legis-

ur ad 1egem or m lcgnbus,

{funt  demonftrationem
qua revera idem eft quod
in Jure Civili ‘Libellus:
Nec nomen iftud tempo-
re E. primi amiferunt,
ut in Statuto de ¥ 1.

cap. 29. an. 3 E. 1. liquet,
nam ibi appellatur Servi-
ens Narrator: Et per
Statutum  de Articulis
[uper chartas, ¢ap. 11. an,
28 E. 1. Neft my a enten-
ders que home ne poet aver
connfell des Countors, €
des Sages gents, pour lour
donant ; ubi in hoc voca-
bulo (Cotmtor:) Servientes
ad legem includuntur, &
ad hunc ufque diem, cum
ad  Servientis gradum
quifquam  vocetur, in
altione aliqua reali ad
feptum Curie placitorum
communium narrat: Et
fub hiis vocabulis (Sages
gents) includuntur Jurifs
periti, quos Apprenticios
dicimus. Sed a tempore
Regis Ed. 1. hucufque,
ab praclara fua in rem-
publ. preftita fervitia per
confilia plena prudentig
& fidelitatis, Servientes
ad legem dici fuerunt;

quemadmodum enim fer
culis retroaélis, qui pa-
cem confervabant Servi-
entes pacis, vel ad pacem,
vocabantur, haud aliter hi
Servieutes legis vel ad le-
gem, vel in legibus, &¢.
nominantur. Et verufto,
" 1110
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ilo  traftatu de Speculo
Fufticiariornm ubi fupra,
Countenrs Servientes in
patriis L.egibus periti de-
fcribuntur,  populo, ad
altiones fuas pronunci-
andas & defendendas uf-
que ad {ententiz examen,
pro honorario fuo defer-
vituri; quorum officia
ibid’ preclare depingun-
tur. Hoc magnam anti-
quitatem Servientium ad
legem demonftrat. In-
ter placita de pariiament’
Jent' apud Afbering anno
19 Edward 1. in infigni
illo calu Thome de Wey-
Jond, dicuntur Servientes
in legibus & confuetudi-
nibus Angli® experti, &c.
& in fingulis noftris libris
de annis & terminis, a
primo, de illis fit mentio;
ut in 1 E. 3. 22, Serjeant
Je Roy, &¢. Etin 1 E.3.
fol. 16. de Apprenticio fit
mentio; atque ex hoc
verbo (apprendre) dicitur
Apprenticius, quia efle
debet apprife en ia Ley,
eamque ejus peritiam per
preleétionem, 'in Hofpi-
tio illo Curie cujus e fo-
cietate eft, fuper ftatu-
tum habitum, manifefte
indicavit; & Servienti
gradu proximus eft. Quin
& denominatio hujufmo-
di antiqua- admcdum eft,
& fic teftatur, Rotulo
%’dﬂz’zz/?zcm‘i in crafting

&ec. And in that apcient
Treatife o' the Mirror of
Juftices ubi fupra, Coun-
teurs are defcribed to be
Serjeants Skibful in the Law
of the Realm, which f(erve
the Common People to pro-
nousce  and defend their
Altions in Judgment, for
thetr Feey whofe Duty is
there excellently deferibed,
This proveth the great
Antiquity of the Serjeamts
at Law. Inter placita
de parliament’ tent’ apud
Athering anno 19 E. 1.
in  that great Cafe o
Thomas de Weylofnd z{
is faid, Scrvientes in le-
gibus & confuetudinibus
Angliz experti, &c. and
in all our Books of Years
and Terms from the Begin-
ningthere is Meution made
of thems as in 1 E. 3. 22,

Serjeant le Roy, &c. and

in 1 E. 3. fol. 16. there
is  Mention. imade of au
Apprentice ; and be is cal-
led 'an Appremtice of the
Law, of this Word (ap-,
prendre) for that be ought
te be apprife in la Ley,
and bath manifefied the
[ame by open reading upon
fome Statuté in that Inn of
Court whereof be is Fellow,
and is next in Degree un-
der a Serjeant. Aud this
Appellation is very ancient,
and [o is proved, Rotulo
Parliamenti in craftino

| Epiphanie

XXi
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Epiphaniz anno 20 E. 1.
Rot. 5. in dorfo: The
AZ [ayeth, De Atturna-
‘tis & Apprenticiis, Do-
minus Rex injunxit Jo-
hanni de Mettingham &
fociis fuis, quod ipfi per
eorum difcretionem, pro-
videant & ordinent cer-
tum numerum de quoli-
bet Comitatu, &c. And
[o is farther proved by a
Record, inter communia
placita tenta in Huftingo
Londen. die Lunz in fe-
fto Sanéti Clementis Pa-
pe, anno regni E. 3.
poft conqueftum 23. viz.
die Jovis proxime ante
feftum fanéti Gregorii
Papz, anno domini 1348.
Ego Johannes Tavie ar-
miger lego animam meam
Deo, &c. Irem lego
omnia tenementa Imea
cum omnibus pertingntiis
que habeo in parte au-
ftrali in parochia fancti
Andree, &c. Alicie ux-
ori mez ad totum termi-
num vite fuz; & quod
poft deceflum pradicte
Alicie, totum illud Hof-
pitium in quo Apprenti-
cii legis habitare folebant,
per Executores meos, fi
{uperftites fuerint, &c.
vendatur, & quod de pe-
cunia inde percepta unus
Capellanus idoneus pro
anima mea, &c. cele-
brand’y, dummodo pecu-

Epiphanie anno 20 E. 1.
Rot. 5. in dorfo: Aitus
Jic fe babety De Atturna-
tis €3 Apprenticiis, Domi-
ns Rex injunxit “Fobauni
de Mettingham & f[ociis
fuisy quod ipfi per eorum
diferetionem provideant €3
ordinent certum numei i
de quolibet Comitatn, €3c.'
Et fic ulterius affirmatur
ex archivis, iuter comuiu-
nia placita tenta in Hu-'
ftingo London. die Lune in
fefto S. Clementis Papz,
anno regni E. 3. poft conque-
flum 23. viz. die Fovis
proxime ante feflum [anili
Gregorii Pape, anno Do-
mini 1348. Ego Fobannes
Tavie armiger lego ani=
mam meam Deo, €¢. Item
lego omnia temementa iiea
cuin omuibus  pertinentiis
que babeo in parte aufirali
in Parochia [anii Andres,
&c. Alicie uxori mee ad
totum terminum wvita [ue ;
& quod poft deceffum pre-
dile Alicie, totum illud
Hofpitium in quo Appren-
ticii legis Dabitare fole-
bant, per executores uieoss
fi [uperfiites fuerint, €c.
vendatury, € quod de pe-
cunia inde percepta unus
Capellanns  idoneus  pro
anima meay €3c¢. celebrand’y
dumimnodo pecunia illa per=
feveraverit y  invemiatur.
Item lego totum illud tene-
mentum in quo babito cum

tribus
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tribus fhopis poft deceffium
ipfius Alicie ad falbricam
LBcclefie  Santti Andree.
Ex hoc monumento tria
colligo; prim™de antiqui-
tate Apprenticiorum Le-
gis, Quod zdes Cancel-
lariz in vico Holborne,
modo Hofpitium Tavii
ante annum 23 FE. 3.
(circiter annos '264. re-
tro elapfos) antiquitus
fuerat Hofpitium Curie,
in quo legis Apprenticii
tempus folebant impen-
dere: 2. De antiquitate
& vero harum adium
Cancellariz nomine, re-
¢tius dictarum Hofpitium
Tavii: 3. Quod fuper
hoc teftamentum, de ca-
fuinz2r R.2. 77t. Devife
Fitzh. 27. judicium fere-
batur, quod remanere
tenementi prefate Aliciz
" ad terminum vite fuz
legati, ad Reltorem Ec-
clefizg de Holborne &
{fucceflores {uos {peétabat.
Tuom & 39 E. 3. f.4%. b.
in Quod e7'deforceat, Ingle-
by, Serviens ad legem,
qui Tenenti confulebat,
exceptionem hanc inten-
debat, Breve itud (in-
quit) fundamentum habet
Recordum, volumus igi-
tur cogatur Petens Re-
cordum (a quo breve hoc
pendet) in  certitudine
deponere ; & in cafu Az-
pinte & Scire facias

nia illa perfeveraverit,
inveniatur. ltem lego
totum illud tenementum
in quo inhabito cum tri-
bus fhopis, poft deceflum
ipfius Alicie, ad fabricam
Ecclefiz {an&i Andrez.
Out of this Record T ob~
[erve three Things; firf?,

for the Autiquity of Ap-

prentices of the Lawy that
the Houfe of Chancery in
Holborn #ow called Tavie’s
Inn, bad been of ancient
Time, before the three and
twentieth Tear of E. 3.
(which is about two Hun-
dred fixty and four 2ear
paft) a Houfe of Court,
wherein the Apprentices of
the Law were wont to in-
babit. 2. For the Anti-
quity and true Name of the
Honfe of Chancery, right-
ly called 'Tavie’s Inn, 3.
That upon this Will the
Cafe in 21 R. 2, Tit. De-
vife, Fitzh. 27, was ad-

Judgeds That the Remain-

der of the Houfe devifed to
the faid Alice fur Life,
belonged to the Parfon of
the Church of Holborn
and his Succeffors.  And

‘in 39 E. 3. fol. 49. b. in

a Quod ei deforceat,
Ingleby Serjeant, of Courn-
fel with the Tenant, took
this Exception ; This Writ
([2ith be) is founded up-
012 a Record precedent,
and therefore we pray, that

the
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the Demandant may put
the Record (wherenpon this
Writ dependeth) in cer-
tain, and in Cafe of At-
taint and Scire facias
(which depend upor Re-
cords) the Fenant [fhall
bave Oyer of the Record:
Wilby  and  Skipwith.
This was never any Ex-
ception in this Place, but
we bave beard it often-
times amongft the Appren-
tices in Houfes of Court.
And concerning Apprenti-
ces of Law thus much fhall
[uffice. .
- The Manner of the Cre-
ation of Serjeants is alfo
mof} ancient ; for it is by
Writy, which is commonly
found in very anmcient Re-
gifters, and continued to

this Day, in this Form,

Rex, &c. Willielmo
Herle, Salutem : Quia de
advifamento concilii no-
ftri ordinavimus vos ad
ftatum & gradum fervi-
entis ad legem, in quin-

dena f{an¢ti Michaelis
proxim’ futur’, {fufcipi-
end’; vobis mandamus

firmiter injungentes, qd’
vos ad ftatum & gradum
predictum ad diem illum
in forma predicta fufci-
piend’ ordinetis & pre-
paretis: Et hoc fub peena
mille librarum. Tefte
meipfo, &c. Wherein for
the Dignity of bim, it is

* honorem

(que a Recordispendent)
Tenens auditum recordi
obtinebit: #uby & Skip-
with. Hujufmodi excep-
tionem hoc loci nunquam
novimus, cgterum inter
Apprenticios in Hofpitiis
Curiz frequentem audi-
vimus, De Apprenticiis
fatis.

Modus creandi Servi-
entes item antiquiffimus ;
eft-enim per breve, quod
in regiftrorum vetuftiffi-
morum plerifque inveni-
tur, & in hunc diem in-
olevit, fub hac forma,
Rex, €3c. Willielmo Herle
Salutem: RQuia de advi-
famento concilii nofiri ordi-
navimus wvos ad fratum €
gradum Servientis ad legem,
in guindena f[aniti Micha-
elis proxin® furui’, fufci-
piend’y wobis mandamus
firmitur injungentes, quod
vos ad flatum € gradum
predifium ad diem illum
in forma preedicta  fufci-’
piend’ ordinetis €3 prepa-
retis: Et boc [ub pena
wmille librarum. Tefle me-
ipfo, &¢. Unde in ejus
obfervandum
eft: 1. Quod a rege, de

- advifamento
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advifamento concilii fui
inde, evocatur. 2. Per
breve Regis. 3. Breve
iftud in plurali numero
ad eum ablegatur, voca-
bulo Pobis, dignitatis ar-
gumentd fingulari. 4. A4
fatum & gradum [ervien-
tis ad legem vocatur. Et
in ato commitiali de 8
Hen. 6. cap. 10. de Ser-
viente dicitur, cum fla-
tum eundem in (e [ufcipit :
Et in ato parliamentario
de 8 Edw. 4. cap. 2. Al
creation des Serjeants del
Ley, &¢. & creatio dig-
nitatem femper intelligit.
Verum interea eft, quod
ditum breve in Regi-
ftrum excufum non infe-
ritur, havd fecus atque
brevia ad promovendum
aliquem in Baronem reg-
ni, vel ampliorem digni-
tatem, €o quod iftiufmo-
di brevia {unt originaliter
de gratia Regis tantum-
modo; & quz ad ufus
publicos in Regiftro im-
primuntur, originaliter
de fure Regis. De voca-
tionis ejus celebritate, de
Capitio, Pallio, Capillari,
aliifque infignibus, de ap-
paratu Epulorum lautiffi-
mo,. de auris annulis e-
rogatis, de miniftris, ali-
ilque magnificis de more
Ceremoniis, ad propofi-
tam quzftionem non at-
tinentibus, vel vérbum

to be obferved: 1. That
be is called by the King by
Advice of bis Council in
that Bebalf. 2. By the
King’s Writ. 3. The Writ
is direfted to him in the

Plural Number, Vobis, a.

[pecial Mark of Dignity.
4. That be is called ad fta-
tum & gradum Servientis
ad legem: ud in the
A% of Pariiament of 8
H. 6. cap. 10. of the
Serjeant it is faid, when
he taketh the fame State
upon him: And in the
A of Parliament of 8 L.
4. cap. 2. Al creation des
Serjeants del Ley, &ec.
and Creation is ever ap-
plied to Dignity. But it
is true that the {aid Writ
25 pot put into the printed
Regifter, 7o more than
Writs to call any to be a
Barow of the Realm, or of
bigher Dignity, for that
thofe Writs originally are
only de gratia Regis; and
fuch as are publifbed in the
printed Regilter are origi-
nally de Jure Legis. Of
the Solemnity of bis Cail,
viz. his Hood, Robes,
Coify and other fignificant
Ornaments, of the great
and f(umptuous Feaft they
make, of the Rings of
Gold they give, of their
Attendants, and other great
and bonourable Ceremonies,
I purpofe not at this Time
2 ' (being

xxiil
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(béing wot pertinent to the

Queftion I bave in bhand)

to write any Thing at all.
Their ancient Reputari-

on is (I affure my [elf ] the
better continued, becaufe

they without the leaft
Alteration  continue the

ancient Habits and Orna-
ments belouging to their
State and Degree :  For
moft commonly the amcient
Reverence of any Profeffi-
o vanifbeth away with
Change of the ancient Ha-
bity albeit the wnewer be
store coftlys cotrtly, and
curions. And in the At
of Parliament of 24 H. 8
cap. 13. be ((having both
ftatum & gradum) hath
the Precedency of divers
that fit onzthe bigh Benchin
* Note aSer- g Court of great Eminency*
}1;(?‘5;;% 7z Weltminfter-Ball : Bt
P!tlccdcnce not feeing there is 110 Remedy
only of the .
Mafters in  g¢ven by Law for Pre-
Chancery, but cedency, I (dealing only
even ot the . .
King’s Aroy- With Matters in  Law)
ney. wmedn 1ot to meddle with
it And albeit I Dbave
learned more of the Anti-
guity of this State and
Degree in the School of
wenerable Antiquity; yes
bereof thus much for this
Time fhall [uffice: Et
(haud) valeant qui conta-
bulatis mendaciis antiqui-
tatem {uperftruunt.

quidem dicere non ftatuc.

Homorem eorum antis
quum diuturniorem efle
credo, ¢o quod veltes &
infignia ftarui & gradui
{uis olim folita, nulla fur-
repta immutatione, hodie
ufurpant: Plerunque e«
nim fit, antiquam cujuf~
que ordinis dignitatem
evanefcere una cum ve-
ftimenti immutatione, fit
licet magis pretiofum,
aulicum, & fplendidum
illud novitium. In ado
parliam’ de 24 H. 8. ¢c. 13.
(fufcepto tum ftatu tum
gradu) multos Affeflores
fublimis Tribunalis in
Curia fumme eminentie
in Aula Weftmonafteri-
enfe precedit: Sed in hoc
falcem immittere noloy
cum de precedendo lex
nullum conftituit reme-
divm, & mihi res eft
cum lege tantum. De
ftatus hujus & gradus
antiquitate in. veneranda
rerum Antiquarum fcho-
la plura didici: Sed de
hac re, hoc fatis fuper-
que: Et (haud) valeant qui
contabulatis mendaciis Ans
tiquitatem [uperfirunut.
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Ex Servientibus hiifce
tanquam e f{eminario Ju-
ftitiz, cooptantur Judi-
€es 3 nullus enim nift Ser-
viens Subfellii Regii, five
altionum  communium
Judex, vel Capitalis Ba-
ro Scaccarii, conftitui
poteft, nec in hofpitio-
rum Servientium ad le-
gem unum vel alterum
fe conferre poteft, nifi
qui prius fuit Serviens ad
legem; non enim Judi-
cum vel Jufticiariorum
hofpitium dicitur, hof-
pitium  Servientium ad
legem: Novi enim Ba-
rones Scaccarii, hos qui
non fuerunt de gradu
de la coife, (ut loquimur)
Judices tamen vicem e-
gerunt, in hofpitiis Cu-
rie, quorum fuerant {o-
cii, refediffe, & ex more
Apprenticiorum legis vi-
ftitos fuiffe.

Tandem vobis fit ani-
mus, perfuafum me ha-
beo, cafus illos evolven-
di, quos adhuc tantum
guftaftis, & Zempus eft
Veritatis € Fuflitie (an-
{ta adire penetralia: Va-
ledicam igitur ftudiofo,
cui, cum leétionis incre-
mento, magis magifque
in hoc ftudio delectatio-
nem exopto, quz adi-
tum ad venerabilem {ci-
entiam augendam dat
facilimum, (quem, ex ali=

Of thefe Serjeants, as
of the Seminary of Fuftice,
are chofen fudgess for
none can be a Fudge, ei-
ther of the Court of King's
Bench, o of the Common
Pleas, or Chief Baron of
the Exchequer, unlefs be
be a Serjeaunt ; wneither
can be be of either of the
Serjeants Inns, wnulefs be
bath been a Serjeant at
Law ; for it is not calied
Fudges or Fuftices Inn, but
Serjeants Inn ; for I bave
knowrn Barous of the Ex-
chequer (that were not of
the Coify anrd yet had jn-
dicial Places and Viices)
remain in the Houfes of
Court whereof they were
Fellows, and wore the Fla-
bit of Apprentices of the
Law,

But I perfuade my [elf
gou defire to read the Cafes
whereof I bave given you
a Taffe, & tempus eft
Veriratis & Juftitie fan-
¢ta adire penetralia: 4id
therefore bere will take
my Leave of the good
Studernty to whowe I wifb
with bis increafe of Read-
ing more and more a De-
bight in this Study, an ex-
cellent Meaus to attain un-
to Augmentation of wvene-
rable  Knowledge (which

is
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is one of the Ends of my
Labours) not knowing what
better Thing to defire for
bimy and conclude with
this Diftich and DirefFion.

is, ftatui fudorum. meo-
rum finem) nefciens quid
melius majufve ei vellem:
Hoc itaque Difticho &
confilio rem conficiam.

Difcendi modus eft dum te nelcire videbis:
Difce, fed affidue, Difce, {ed ut fapias.

The
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In the King's Bench.

Midd. . ¥ Emorgndum, that at another Time, that Full. Ch. Hit,
N E is to fay in Zrin. Term laft paft, before 1ib-10-p:65,66,.
= the Lord the King at Weflm. came Simon
Baxter, Gent. by George Cuppledick his Attorney, and
brought here into the Court of the faid Lord the King,
then and there his certain Bill againft Richard Sutton; E{q; Tt {pats.
and Fobu Law, Gent. in the Cuftody of the Marfhal, &jc.
of .a Plea of Trefpafs, and there are Pledges of Suit, to
wit, Fobn Doe and Rich. Roe, which faid Bill followeth in
thele Words., [ Middlefex, []. Simon Baxter, Gent. com~
plaineth .of Richard Sutton and Fobn Law in the Cu-
ftody of the Marthal of the Marfbalfey, of the Lord the
King, being before the King himfelf, of that, that they,
the 3oth Day of Muy in the roth Year of the Reign of
the Lord Zames, now King of Eugland, with Force and
Arms, &, the Clofe and Houfe of him the faid Simoz,
that is.to fay, a capital Mefluage, with the Appurtenances,
called the late diffolved Gharter Houfe befides Swmithfield,
in the Parifh of St. Sepulchre, in the County aforefaid, they
brake and entered, and other Hatms to him did, againit
‘the :Peace of the faid Lord the now King, to the Damage
of the faid Simon 4o I and thereof he bringeth Suir.  And
now.at this Day, that is to fay, Friday next after 8 Days of
Suaint Michael in this Tern 5 until which Day, the aforefaid
Richard and Fobn had Licenfe to imparl to the faid Bill,
and then to an{wer, &Jc. before the Lord the King at Wefi-
winfler, come as well the aforefaid Simon Baxter by his
Attorney aforefaid, as the faid Richdrd and Fobn by T ho.
Hayward their Attorney 5 And the faid Richard and Fobn
‘ . B come
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come and defend the Force and Injury, when, 8¢ And fay
that they are not - guilty ; and of this put themfelves upon . ¢
the Country; and the faid Simz. Baxter likewife: Theretore i
a Jury was to come thereof before the Lord the King at
Weftminfter, on Satnrday next after 8 Days of Saint Hillary, 4
and who neither, ¢9¢. to recognize §5c. becaufe as well, &,
. the fame Day is given to the Parties aforef. there &c. from
" which Day the Jury aforefaid, between the Parties afore-
faid, of the Plea aforefaid, by Jurors were put thereof be-
tween them in refpite, until Mondsy next aftef the Morrow
of the Purification of the bleffed Mary then next following,
[unlefs, §¢. fhall before come] for Default of Jurors, &c. At
which Day before the L. the K. at IPeflm. come as well the
aforef, Simon. Baxter, as the aforel. Fobn Sutron and Fobi-
Law, by their Attornies aforefaid ; and the faid Jurors
being likewife ealled, come, who to fay the Truth of the
Premiffes, chofen, tried, and fworn, fay wpon their Oath,
That one T homas Sutton, Efq; long before the Time in
which the Trefpafs aforefaid is before fuppofed to be done,
was {eifed of and in all thofe Manors and Lordfhips of Soszb- .
 minfter, Norton, Lirtle Hallingbury, otherwife Hallingbury '+ -
Bowchers, and Muchflanbridge; in the County of Effex,
“with all and fingular its' Rights, Members, and Appurte-
nances whatfoever; as alfo of and in all thofe Manors -
‘and Lordfthips of Buftingthorp, otherwife Buflingthorp,
and Dunneshy, in the County of Lincoln, with their Rights, -
- Members and Appurtenances. whatfoever; and of and in
all thofe Manors of Sulthorp, otherwife Salirop, otherwife
Haltbrop, Chiltons and Black-grove, in the County of Wilts,
with their Rights, Members, and Appurtenances; and of
and in all thofe Xands, and Paftures called Black-grove,  *
“containing by’ eftimation 200 Acres of Pafture, with the ' =
~ Appurtenances in Black-grove, and Wroughton, in the Coun-
ty of J¥ilts; and of and in all thofe Manors of - Mickenden,
otherwife Miffenden, otherwife called the Manors of .Auf
Jenden, in the Parith of Wroughton, Lydebard, and Tregof,
in the faid County of JWilts, with all and fingular their
Rights, Members, and Appurtenances; and of all that
Manor of Flcorzl, and the Park called Eicomb Park, with '
the Appurtenances in the faid County of Wilts; and of and
in all thar Manor of WVartleftore, otherwife Wigglefcote, other-
wife Vjggeifiere, with the Appurtenances in the faid County
of Wilts; and of and in' all that Manor of W%fot, other- .
wife Wefter, with the Appurtenances in the faid County of "
Wilts 5 and alfo of and in all thofe Lands and Paftures, con- 4.
taining by Eftimation 100 Acres of Land, and co Acresof
Pafture, with the Appurtenances in 77igglefcor, and IWrough-
zo7: in-the faid County of ilts 5 and of and in all that Manor
of Uffcor, with the Appurtenances in the faid County of
#es; and alfo of and in all thofe two Mefluages, and
< - 5000
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10c0 Acres of Land, 2000 Acres of Pafture, 3co Acres of
Meadow, and 300 Acres of Wood, with the Appurtenances
in Broadhinton, in the fiid County of Wilts ; and alfo of
and in all thofe Manors and Lordfhips of Campes, otherwife
Campes-Caftle, otherwife called Caftle-Campes with the Ap-
purtenances, fituate, lying, being, and extending into the
Counties of Cambridge and Effex or either of them, or
elfewhere in the Kingdom of England; and alfo of and
in all that Manot of Falfbam in the County of Cambiidge,
with all and fingular the Rights, Members, and Appuirte-
nances whatfoever ; and alfo of and in all and fingular
thofe Mefluages and Lands, fituate, and being in the Parith
of Hackney, and Tottenbarm, in the County of Middlefex,
with their Rights, Members, and Appurtenances  whatfo-
ever, which Mefluages were lately purchafed of /7. Bower;
Knt. and the faid Lands in Zottenkam now are, or late
were in the Tenure or Occupation of William Benning
Yeoman ; and of and in all and fingular the Manors, Lord-
fhips, Mefluages; Lands, Tenements, Reverfions, Services;
Feedings, Paftures; Woods, Advowfons, Patronages of
_Churches; and Hereditaments of the aforefaid 7 homas Suz-
ton, whatfoever, fituate, lying and being in the faid Coun-
ties of Effex, Lincoln, Wilts, Cambridge, and Middlefex;
or any of them, with all and fingular their Rights, Mem-
bers, and Appurtenances whatfoever in his Demefn of Fee.
And the {aid Jurors further fay upon their Oath aforefaid,
That the faid Thomas Suzton fothereof being feifed; before
the faid Time in which, that is to fay, at the 4th Seffion of
Parliament begun and holden by Prorogation at Weftm. in
the County of Middlefex, the 9th Day of February in the
sth Year of the Reign of our Lord Fames by the
Grace of God, of Enugland, France and Ireland King;
Defender of the Faith; &€c. and of Scorland the 43d, and
there continued until the 24th Day of Zuly then next fol-
lowing, and then prorogued until the 16th Day of O&ober
then next following; amongft other Things, it was enacted
and eftabli‘hed by the Authority of the fame Parliament,
as followeth in thefe Words.

An At to confirm and enable the Ereftion and Efta-
blifpment of an Hofpital, o free Grammar-Schooly
ond fundry other godly and charitable Afls and
Ules, done and intended to be done and performed
4y Thomas Sutton, Fjg;

B 2 Hijibly
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HUmb/y befeecheth your Majefty, your loyal and dutiful
Subjelt Thomas Sutton of Baltham i the Connty of
Cambridge, Efy; Thar it meay pleafe your meft excellent
Majefly, and the Lords Spiritnal and Temporal, and the
Commons in.this prefesst Parliament affembled, to enalt, or-
dain, and eflablifb; ard be it enatted, ordained and eftabifbed
Ly’ the Authority aforefaid, That in the Town of Hallinga
bury, otherwife cailed Hellingbury Bowchers in the County
of Eflex, there may be builded anid-eresied (at the Cofts and
Charges of your Suppliant) one meet, fit and convenient
Houfe,- Brildings, and Rooms for the Abiding and Dwelling
of fuch Number of podr People, Men and Children, as yonr
Supptiant (hall name, Himit and appoint t0 be lodged, Far-
bouved, abide, and be relieved there, and for the Abiding,
Dawelling, and neceffary Ufe of one-Schookmdfter and. tfber
to inftrult the (nid Children 1w Reading, Wriring, and Las
tin and Greek Grdammar, and . of one divine and godly
Preacker to inflrult and teuch all the veft of the fame Houfe
in the Knowledge of God and bhis Word, and of one Mafter
to govern all thefe Perfoks of, in, or belonging unto the fame
Houfe, and that 1he fume fbill and may be called and named
the Hofpital-of King James, founded in Hallingbury in the
County-of Effex, at the bumble Petition and at the only
Cofts and Chavgesof Tho. Sutton, Efy; and that the Right

Reverend Father 1n'God Richard, wow Arohbifbop of Can:.

terbury, and bis Succeffors Arckbifpops there, Thomas Lord
Ellefmere Lord Chancellor of England, and fuch as ifter
bim [ball fucceed to be Lord Chancellors or Lord Keepers of
the Great Seal of England, for and during the Time they
Joall fo continue or be i the fame Office, Robert Earl ¢f Sa-
lisbury, Lord High Treafurer of England, andfuch as dfter
Fim fball fucceed to be Lord Treafurérs of England,, for
and during the Time they [ball consinne or be in the
Jume Office, The Reverend Father-in God Lauticelot, Bi-
Joop of Ely and bis Succeffors Bifbops there, Richard
Bifhop of Rochelter and Dean-of the Cathedral Chureh
of Weltmintter and bis Succeffors of and in the fame
Deanry of Wefltminfler, Si# Thomas Fofter, Knight,
one of ‘the ‘Fuflices of your Muajefly’s Court of Com-
mon Pleas ufially holden, 2t Weftminfter, Sir Henry Ho-
bart, Kuight, your Majefty's Artorney General, John

- Overal,
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Overal, Doctor of Diviuity, Dean of the Cathedral Church
of Sains Paul i London, and kis Succeffors Deans there,
Henry Thursby, Efguire, one of .the Mrficrs of your Ma-
3efty’s Court of Chancery, Thomas Fortefcue, Thomas Pa-
get, Geffery Nightingal and Richard Sutton, FEfjuires,
John Lawe. 2x4 Thomas Browne, Gentlemen, . .and fuck
~others as foall be from Time to Time for ever beresfier cho-
Jen and nominated in and to the Places and Sreads of fuch
of them as fball deceafe, by your Suppliant during bis Life,
and after his Deceafe, by the moft Pars of them which
shen fhall be Governors of the faid Hofpiral, to be and fuc-
ceed in and to the Place and Places of him- and thens

deceaftng, [ball and may be the Governors of the faid Ho-

fpital, aud of the Members, Goods, Lands, Revenues and
Hereditaments of the fame at all Tumes bereafier for ever,
aud thatthe fame Governors and Hofpital fhall for ever Fere-
after fland and be incorporated, eftablifped, and founded
i Name and in Deed a Body politick and corporate; ro
‘have Continuance for ever, by the Name of the Gover-
wors of the Hofpital of King James, founded in Halling-
bury 1z the County of Eflex, at the humble Perition and
ar the only Cofts and Charges of Thomas Sutton, Efy;
and that they rhe faid Governors may bave a perpetual Stic-
éeffion, and that by that Name they and their Succeffors
may for ever hercafter bave, bold, and enjoy the Manors,
Lorfbips, Me(fuages, Lands, Tenements and Hereditaments
‘bereafter mentioned, without any Licence or Parden for
‘any Alienation of them or any of them, and withous any Li-
cence of or for Mortmain, or any other Law or Sratute to
the contrary norwithftanding, That is to fay, your Suppli-

aut’s Manors and Lovdfbips of Southmintter, Norton, Lit- .

" tle Hallingbury, #lizs Hallingbury Bouchers, 474 Much
Stambridge in rthe County of Eflex, with all their and
every of their Rights, Members, and Appurtenances wha-
foever, and alfo all thofe your Suppliant’s Manors and Lord-
fhips -of Bullingthorp and Dunnesbye in the County of
Lincoln with their and either of their Rights, Members,
and Appurtenances whatfoever, and alfo all thofe your Sup-
pliant’s Manors of Salthorp, alias Saltrop, Chilton, 4id
Blackgrove with their and every of thewr Rights, Mem-
bers and Appurtenaunces in the [mid County of Wilts,
and alfo all thofe your Supplianr’s Lands and Pafture-
Grounds called Blackgrove, containing by Eftimation

B3 twe
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two bundred Acres of Pafture, with the Appurtenances
in Blackgrove and Wroughton in the faid County of Wilts,
And alfo all that your Suppliant’s Manor of Milienden, o-
therwife called the Manor of Mihunden iz the Parifbes
of Wroughton, Lydgerd and Tregoce in the faid Connty
of Wilts, Aund all that your Suppliant’s Manor of Ei-
combe, and the Park called Flcombe Park in the faid
County of Wilts, And all that your Suppliant’s Manor
of - Wattlelcote, erherwife called Wigglefcote, otherwife
called Wiglefete, otherwife called Wikellcete, in the
County of Wilts, And all that your Suppliant's Manor
of Welcote, otherwife called Welcete awith the Appurte-
nances in the fuid County of Wilts, And alfp all thofe
your Suppliant’s Lands and Paftures, containing by E-
fimation one bundred Acves of Land, and threefcore
Acres of Pafture in- Wiglefcote and Wroughton iz the faid
County of Wilts, And alfo all that your Suppliant’s Ma-
nor of Uffcote with the Appurtenances in the faid Couns
1. of Wilts, Aud all thofe your . Suppliant’s  1wo Mef-
Juages and one thoufand Acres of Land, two thoufand
Acres of Pafture, three bundred Acres of Meadow, and
three bundred Acres of Wood with the Appurtenances
in Brodehinton iz the faid County of Wilts, And alfo all
thofe your Suppliant’s Manors and Lordpip's of Campes,
gtherwife called Compes, otherwife called Campes Caille,
otherwife called Caftle Campes, fitnare, lying, being and
extending in the Couuties of Cambridge and Effex, or
in cither of them, or elfeswhere within the Realm of
England, And alfo all that your Suppliant’s Manor of
Baltham 7u the County of Cambridge, with all and fingu-
bar the Rights; Members and Appurtenances thereof
whatfoever, And alfo all thar your Suppliant's Me(Juige
and Lands fituate and being in the Parifbes of Hackney
and 'Tottenham iz the County of Middlefex, or in either
of them avith their aud either of their Rights, Members
and  Appurtenances wharfoever, which fuid Meffuage
was lately purchafed of Sir William Bowyer, Knr. and
tke Lands in 'Tottenham wucw or late in the Tenure or
Occupation of William Benning Yeoman, and zifo all and fin-
gulor the Manors, Lordfips, Meffuages, Lands, Tene-
ments, Reverfions, Services, Meadows, Paftures, Woods,
ﬂdvazxfom, Patronages of Churches, and Hereditaggents
of your Suppliays - whazfoever, fituate, lyivg or e;'ﬂg
' ' within
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awithin the fsid Counties of Eflex, Lincoln, Wilts, Cam-
bridge, and Middlefex, or any of them, with all and every
their Rights, Members, and Appurtenances wharfoever ;
And alfp 4l your Suppliant’s Letters ‘Patent, Indentures,
Deeds, Evidences, Bonds and Writings concerning the Pres
wiffes, or any of them, And all fuch Conditions, Warranties,
Wouchers, Attions, Suits, Entries, Benefits, and Demands
as fball or nay be bad by any "Per’fm; or Perfons, upon or by
Reafon of them or any of them, except thefe your Suppliant’s
Manors or Lordfbips of Litlebury 474 Hadftocke in the
J2id County of Eflex : Aud excepe all your Suppliant’s Lands,
Tenements arnd Hereditaments in Littlebury and Hadflocke
aforefuid, or in cither of them, And thar'the [aid Gover-
nors and there Succeffors by the  fame Name fpall and
wmay have: Power, Ability, and Capacity, to demife,

v leafe, and grant their fnid Poffeffeons and Heveditaments,

and every of them, And to-take, acquire, and purchafe,
And to fue and be fued, And to do, perform, and exe-
cute all and every other lawful A and Thing, good
neceffary and profitable for the faid Incorperation, in as
full and ample Mauner and Form 1o all Intents, Con-
Struttions, and Purpofes, as any other Tncorporations or Bo-
dy politick or corporare, fully and perfeltly founded and in-
corporated, may do, Awd that the fame Governors and their
Succeffors for the Time being may bave and ufe ‘a common
Seal for the Making, Granting, and Demifing cf fuch their

Demifes and Leafes, and for the doing of all anld every’

ather T hing touching, or in any wife concerning the faid in-
corporation, In which Seal pall be ingravein the Arms of
the faid Thomas Sutton your Suppliant’: And alfo that 1t

may be further enalted by the Autkority aforefaid, and be -

it enalted by the Authoriry aforefiid, that your Suppliant

during bis Life, and the fo:4 Governors and their Succeffors

for the Time being, or the moft pars of them, after bis De-
ceafe fball and may bave full Power and lawful Authority to

break, alter and change the fuid Seal : And that your (sid
Orator during his Life, and the [aid Governors and theéir

Succeffors. for the Time being, or Yhe woft Part of them, af-
ter bis Deceafe, fball and may bave full Power.and Authrity

to nominate and agpoint, and foall andmay nominate and ap-

point, when and asoften as be andthey Jball think good, fuch
Perfon and Perfons as be and they fball think meet to be
B 4 Mﬂﬁer
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Mafler, Preacher, School-mafter, Ulber, poor Men, poor
© Children, and Offcers of the'fwid Hofpital, And when any
of them by Dearh, Refignation, Déprivation, or, otherawife,
- fball become void, [ball and may wirhin one Month next af-
zer fuch Avoidance, by Writing under their faid common Seal,
himindte aid appoint one or more learned, godly, and diftreet
and meet Men and Perfons to be Mafler, Preacher} . School
mafter, Ulber, poor Men, poor Children, and Officers in
‘the “Places of them and every of them fo i)écezzﬁﬂg, Refign-
ing, or otherwife becoring woid, And thatin Cafethe (aid
Governcrs and their Succeffors for the Time being, of thé
wmoft Part of them, fball not wirkin one Month after fuch
Auvoidunce make Juch Nomination and Appointineiit as a:
Forefuid, That then and fo often, and in every fuch Cafe,
Sfrom and afrer the Deceafe of your faid Orator, it foall ond
#ay be lawful to your Majely, yorir Heirs and Succeffors,
by your Letters Patent under the Great Seal of England, 18
noiminate and appoint fome uieet, godly and learned Men in
dird to the Places void, by fuch Default of the faid Govérnors
and their Succefors for the Tinme being, or the moft Part
of them, as is aferefuid : And thar it fball and way be lavful
20 and for the faid Mufter, Préacher, School-mafter, Ullker,
poor People, poor Children, and Officers of the faid Hofpital -
to remain, affemble, be and cobabit together in the fid
Houfe, Buildiugs, and Hofpiral : And that it may be further
enalted by the Authority aforefuid, And be it enatied by the
Hathority aforefaid, Thar your faid Suppliant during his
Life, and that the fuid Governors and theiv Succeffors for
the Time being, or the moft Part of them, after bis Deceqfe,
[pall and may bave full Power and Authority, tinder the [aid
cormiion Seal, to make, ordain, fet down, and preferibe fuch
Rules, Statutes; and Ordinances for the Order, Rule, and
Governtuent of the faid Hofpital, and of the (aid Mufler,
Preacher, School-mafler, Ulber, poor Men, poor Childpen,
and Officers, and their Succeffors, and for their aid every
of their- Sziimfls and  Allowances, for or towards their
or any of their Maintenance and Relief, as fo your
Jaid Supplinnt dnring kis Life, and the [fatd Gover-
noys and rheir Succeffors for the Time being, or tht
vigft Part of them, after bis Deceafe, [bill fecin meer
end convenient, And that the faine Orders, Rules, Statures,
and Qrdinances o by bim, themn, or any of them wade, fes
' down,
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down, and preferibed as aforefiid, fball be and ftand in full
-Force and Strength in Law, §he fame not being répugnant
2or contrary to your Majefty’s Prerogative Royal, nor, to the
Laws o Stavutes of this yonr Majefty’s Realw of England,
Horto any Ecclqﬁ'aj{icml Catwons or Conftirutions ef the Chureh
of Bigland then in Forcé and Ufe : And that your Suppli-
ant during his Life, and the fuid Govervors and their Suc
eeffors for the Time being, or the moft Part of them,
and futh of them 4s your Suppliant fpall theveto appoint
and nmominaze, fball and may, after the Deceafe of your faid
Suppliant, bave Power and Authority to vifit the fzid Ho-
Spiral, and to order, reform, and vedrely all Diforders and
Abufes in dnd tonching the Governinent and difpofing of the
Jume, And further 1o cenfitre, fufpend and deprive the faid
“Mafter, Preacher, Schoolmaflér, Uper, pcor Men, poor
Children, and Officers for the Time being, and every o
oy of them, as to bim and them fball feem Juft, fit and
convenient, 8o always that no Vifitation, AL vr Thing inor
Fouching the fwme, be bad, niade, or done, other than by
your Suppliant during bis Life, or the fuid Gévernors and

their Succeffors for the Time being, or the moft Part of

theth after bis Déceafe, or by fuch of them asyour Sup-
pliant fball thereunto nominate and appoint : And olfo, that
it may be further enated by the Authority aforefaid, And
be it enatted by the Authoriry afovefunid, -That the [nid
Preacher and Minificr of the Word of God, which [bail
be placed in the faid Hofpital to and for the Ufes and Pur-
pofes aforefaid, from Time to Time heresfier fpall and may
enter into, bave, bold, and enjoy the Retlory and Parfon-
age of Hallingbury dforefaid, in and 1o bis vwn proper Ufe
“and- Beboof, for and during fo long Time as be fhail be
Preacher and Minifter there, without any other Prefen-
tavion or Admiffion, Inﬁﬁz/tion‘, or Induction, and that no
Leafe fhall beveafter be made of the fuid Parfonage, or of

any Part or Portions thereof, other than fuch as fball de- -

termine and end when and as foon as any fuch Perfon as
foall be the Preacher or Midifter of and i1 the faid Ho-
[pital, when the fame Leafe fpall be made; fball deceqfe or
refign, leave or be put out and removed from bis faid Place
of Prencher or Minifter of and in the faid Hofpital, Saving
dways and veferving to your Majefty, your Heirs and Suc-
ceffors and to wll and every other Perfon and Pevfons,

Bodies
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Bodies politick and corporate, their Heirs and Succeffors,
other than your Suppliant agd bis Heirs, and the Perfon
and Perfons from whom the fume were purchafed and tleir
Hzirs, claiming only as Heirs, all fuch Eftate, Right, Title,
Condition, Claim, Poffeffion, Rents, Services, Comimons
Demands, . Ations, Remedies, Recoveries, Terwns, Iuter-
efts, Forfeits, Commodities, Advantages and Hereditaments,
awhatfoever, which they or any of thews fball or may have,
or of Right ought to bave, of, in, to, or out of the Premif-
Jes, or any of them, or any Part thereof, as if this At bad
never been had or made, Other than Fine or Fines of or.
Yor any Alienation of the Premiffes or any Part or Par-
cel thereof, And other than Refpits. of Homage, or Fines
for Non-payment of Refpits of Homage, ar any Time bere-
after to be demanded, And other than Title and Right of
Liberty or Liberties to enter into the fame, or aiy of them,
for or by Reafor of any Statute beretofore made for, con-
cerning, or againft any Alienation or Mortmain prout per
eundem atum inter alia plenius apparet. And further the,
faid Jurors fay upon their Oath aforefaid, That Zhomas,
then and now Earl of Suffolk, Lord Chamberlain of the
King’s Houfhold, before the aforefaid time in which, &.
was leifed of and in 2 certain capital Mefluage or Manfion-
houfe, called or known by the Name of Howard-houfe, o-
therwife called the late diffolved Charter-boufe, befides'
Smithfield, fituate, lying and being in the County of  Mfid-.
dlefex; with all and fingular Rights, Members, and Appur-
tenances to the fame belonging and appertaining, And all’
that Orchard and Garden with the Appurtenances, thereun-
to likewife belonging and appertaining, and of and in all
that parcel of Land with the Appurtenances, commonly
called Pardon Church-yard, and of all thofe two Mefluages.
or Tenements, and two Clofes of Land with the Appur-
tenances thereunto belonging, commonly called Welbech,
fituate, lying and being in the faid County of Middlefex,
whereof the aforefaid capital Mefluage with the Appurte-
nances, in the Declaration aforefaid mentioned is, and the
aforefaid time in which it is above fuppofed the Trefpals
aforefaid to be done, as alfo time whereof the Memory of
Men is not to be contrary, was parcel, in his Demefn as of
Fee; And fo thereof being feifed, the faid now Earl of
Suffolk, before the time in which, &¢. that is to fay, the’
oth Day of May in the 9th Year of the Reign of the now
King Fames of England, &c. at Weflminfler in the County
of Middlefix, by his certain Indenture, between him
the faid now Earl, by the Name of the Right Noble
Thomas FEarl of Suffolk, Lord Chamberlain of the
Moft Honourable Houfhold of the Lord the Xing,

and
%
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and 7 heophilus Lord Howard, Son and Heir apparent of
the faid Earl of Suffolk, and Zhomas Eaxl of Arundel and
Surrey, and Williain Lord Howard of Nawarde in the
County of Cumberiand of the one Patt, and the aforefaid
T homas Sutton by the Name of Thomas Sutton of Balpam,
in the County of Cambridge, Efq; on the other Part made,
and within fix Months then next following, in the Court of
the faid Lord the King of Common Pleas, at Weftm. afore-
faid, then being in due Manner of Record inrolled, accord-
ing to the Form of the Statute in fuch Cafe made and pro-
vided, one Part of which, as well with the Seal of the afore-
faid Thomas now Earl of Suffolk, as with the Seals of the
aforefaid Zheophilus Lord Howard, T homas Earl of Arun-
del and Surrey, Will. Lord Howard, fealed, to the Jurors
aforefaid in Evidence fhewed, bearing Date the fame Day
and Year, for and in confideration of the Sum of 13000 /.
of good and lawful Money of Enugland, by the faid Thomas
Sutton, to the aforefaid Zhomas Earl of Suffolk, in Hand
payed, bargained and fold, all and fingular the Premiffes,
with the Appurtenances, being called, The late diffolved
Charter-Houfe, befides Smithfreld, in the faid County of
Middlefex, whereof, &c. to. the faid ‘T homas Sutton, to
have and to hold, to him and his Heirs for ever, to the
only Ufe and behoof of the faid Thomas, his Heirs and
Afligns for ever ;5 the Tenor of which Indenture followeth
in thefe Words, T his Indenture made the ninth Day of May
in the ninth Year of the Reign of our Sovereign Lord James
by the Grace of God King of England, France 474 Ireland,
Defender of the Faith, &c. and of Scotland the four and
Jortieth, between the Right Honourable Thomas Earl of
Suffolk, Zord Chamberiain of the King’s Majefty’s maoft
Honourable Houfbold, The Right Honourable Theophi-
lus Lord Howard Son and Heir apparent of the faid Earl
of Suffolk, The Right Honourable Thomas FEarl of A-
rundel @nd Surtey, And the Right Honourable William
Lord Howard, of Nawatd in the County of Cumberland oz
the one Party, and Thomas Sutton of Baltham in the Coun-
zy of Cambridge, Efg; oz the other Parry, witne(feth, that
the fuid Right Hemourable Thomas Earl of Suffolk, Theo-
philus Zord Howard, Thomas Ear! of Arundel 4224 Surrey,
and William Zord Howard, for and in Confideration of
the Sum of thirteen thoufund Pounds of good and lawful
Money of England, 7o the faid Thomas Earl of Suffolk in
Hand before rhe Sealing and Delivery of thefe Prefents
by the faid Thomas Sutton well and truly fatisfied, con-
tented and payed, whereof and wherewith they and eve-
vy of theme acknowledge themfelves fully fatisfied, caZ-

tented,
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tented, and paid, and thereof and of every Part and Par-
cel thereof do clearly acquit, exonerate, and Difcharge the
faid Thomas Sutton, bis Heirs, Executors, and Admini-

“ftrators, "and cvery of them for cver by thefe Prefents, bave
granted, aliened, bargained, fold, conveyed and confirmed,
and by thefe Prefents do for them and their Heirs fully,
clearly, “and abfolutely graut, alien, bargain, fell, convey
and confirm unto the faid Thomas Sutton bis Heirs and
Alfigns for ever, all thas capital Me(Juage or Manfion-bou,
commonly called or known by the Nawe of Howard-houle,
otherwife called the late diffolved Charter-houfe befides
Smithfield, [ciruate and being within the County of Middle-
{ex, with all and fingular the Rights, Members, and Ap-
purtenances thereunto belonging and appertaining, And all
that Orchard and Garden with the Appurtenances there-
unto likewife belonging and appertaining, and all that Par-
cel of Land and Ground with the Appurtenauces commanly
called Pardon Church-Yard, And all thofe two Meffuages or
Tenements and rwo Clofes of Land and Ground with the
Appurtenauces thereunto adjoining, commonly.called Wel-
beche, feituate, lying, and being in the fuid County of Mid-
dlefex, And alfo all and fingular Meffuages, Houfes, Edifices,
Buildings, Barns, Stables, Dove-boufes, Courts, Folds, Curtil-
ages, Yards, Ovchards, Gaydens, Shops, Sellars, Sollers, Clofes,
Inciofures, Wafte Grounds, Tishes, Oblations, Obventions,
Fruts, Profits, Alterages, Ways, Warers, Rents, Rever-
fioms, Services, Waifs, Strays, Goods of Felous, Outlaws and
Fugitives, and all other Franchifes, Liberties Privileges,
Furifdittions, Profits, Emoluments, Commoditics, Heredi- .
taments)  and Appurtenances whatfoever, by what Name
or. Names foever the fumne be called or known, to the fuid oa-
pital MefJuage or Manfion-boufe called Howard-Houle, or
the late diffolved Charter-houfe befides Smithfield, and other
the before mentioned Premiffes, aund to every or any of them
lying, belonging, or in any wife appertaining; or to or
awith. the fame, every, or any of them ufually beld, occupied,
or enfoyed, or accepred, reputed, taken, known, demifedy
wfed, or lesten as Part, Parcel or Member of them, or
any of them, And alfo the Reverffon and Reverfions, Re-
mainder and Remainders wharfoever. of all and fingular
the Premiffes with the Appurtenances, And all Rents
and yearly Profits whatfoever referved upon any De-

wife,
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wmife, Leafe, Eflate, or Grant, Demifes, Leafes, Eftates,
or Grants, beretofore made or granted of the before-men-
tioned Premiffes, or of any Part or Parcel thereof: And
alfo all the Eftate, Right, Title, Intereft, U, Pofeffion,
Reverfion, Remainder, Claim, and Demand whatfocver of
them the faid Thomas Farl ¢f Suffolk, Theophilus Lord
Howard, Thomas Ear! ¢f Arundel and Surrey, and Wil-'
Wam ZLord Howard, and of every of them, of, iz or unte
the funid capiral Me[fnage or Manfion-honfe, commonly called
Howard-Houlfe, or the late diffolved Charter-houfe befides
Smithfield;, Aud other rhe before-mentioned Premiffes, or
of, in, or unto cvery or any Part or Parcel thereof, And
Jurrber the faid Right Henourable Thomas Ear! of Suffolk,
Theoph. Lord Howard, Themas Ear! of Arundel 4224 Sus-
rey, and William Lord Howard, for the Gonfiderations a4~
forefuid, bave gramed, bargained, and fold, and by thefe
Prafents do grant, bargain, and fell wuto the fzid Thomas
Sutton, bis Heirs and Affigns for ever, All and every the
Deeds, FEuvidences, Charters, Writings, -Counterpaines of
Leafe and Leafes, Indentures, Fxemplifications, Letters
Patents, Tranforipts of Fines and Recoveries, Terrers,
Court-Rolls, Surveys, Prefentments, Boundaries, Efcrifts,
and Muniments whatfoever touching or in any wife only con-
cerning the fuid capiral Mef]. or Manfion-houfe, and other
the ‘before-mentioned Premf. or any Part or Parcel thereof
only : To have and tobold the faid capital Meffiage or Man-
Jion-houfe called Howard-houfe, or the late diffolved Charter-
houfe befides Smithfield, Houfes, Buildings, Orchards, Gar-
dens, Clofes, Tnclgfures, Tenements, and Hereditaments, and
all other the Premiffes before, in, or by thefe Prefents bar-
gained and fold, -or wmentioned, intended, and means to ke
bargnined. and Jildyond-every Part and Parcel thereof wirh.
the Appurtenances unto the.fnid Thomas Sutton, bis Heirs
and . Affigns for ever, To the fole, only, and proper Ufe and
Behoof -df hame the fzid Thomas Sutton, bis Heirs and Af-
JSigusifor ever more, abfolutely, -awithout any Manner of Con-
Attion, Redemprion or Revocasion in any wife, And the faid. -
Tho. Earlof Suffolk, and'his.Heirs, thefuid capital Me(Ju-
age or Murifion:bosufe called Howard-Houfe, or the Charter-
houfe,ard alland finguinr other the beforé.mentioned Premif-
fes, with all their and: every of their Appurt. and every Part
and Pareel thereof,unto the faid T. Sutton, bis Heirs and Af-
Soaus for eder, -in Manuer and Forwm afore(. againft him 1he
Jaid Tho, E. of Suffolk,and bis Herrs and all.and every othex.
Perfore and Perfons lawfully claiming by, from, or under

bim, [ball and will warraunt and for everisore dqféﬂdb by
toefe
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:hefe Prefents + Anid the fuid Theophilus Zord Howard and
bis Heirs theyfuid capital Meffuage or Manfion-boufe, called
Howard-houfe, o7 the Charter-houle, And all and fingular
other the before-mentioned Premiffes and every Part and
Parcel thereof with the Appursenances, unto the faid Tho.
Sutton, bis Heirs and Affigns for ever in Manner and Foriz
aforefuid, againft bine zb§ Jaid Theophilus Lord Howard
and bis Heirs, and all and every other Perfon and Perfons
lawfully claiming by, from, or under him, fpall and will
avarrant and for everinore defend by thefe Prefents : And
the fuid Thomas Earl of Arundel and Surrey and bis Heirs,
the fuid capital Meffucge or Manfion-houfe called Howards
Houfe, -or the Charter-houfe, And all and fingular other the
before-mentioned Premiffes, and every Part or Parcel
thereof with the Appurtenances, unto the f2id Thomas Sut-
ton Fzs Heirs and- Affigns for ever, in Manner and Form a-
forefaid, againft bim the faid Thomas Earl of Arundel and
Surrey and bis Heirs, And all and every other Perfon and
Perfons lawefully claiming by, from, or under bii, fball and
awill warrant and for evermore defend. by thefe Prefents :
And the faid William Lord Howard nnd bis Heirs the faid
capital Me(fuage or Manfion-Houfe called Howard-houle, or
the Charter-houle; and all and fingular other the before-meir-
tioned Premifles, and every Part and Parcel theresf with
the Appurtenances, unto the f3id Thomas Sutton bis Heirs.
and Affigns for ever, in Manner and Form aforefaid, o-
gainft hun the fuid William Lord Howard and his Heirs,
and all and every other Perfon or Perfons lawfully claiming
by, from, or under bim, fpall and will warrant and for ever
defend by thefe Prefenrs: In Witnef; whereof the Parties
above-named to thefe prefent Indentures interchangeably bave
Jet thetr Hands and Seals the Day- and Yesr firft above
written 1611, as by the fame Indenture, dated as before
is faid, appeareth. All and fingular which Premiffes, by
the Indenture aforefaid, in Form aforefaid Bargained, are
known and vulgarly called, and at the Time of the Bargain
aforefaid, were known by the Name of T ke late diffolved
Charter-houfe Z¢fides Smithfield. By Colour of “which
Bargain, Sele, and Inrolment aforefaid, as alfo by Force of
a certain A in Parliament of the Lord Henry the 8th,
late King of FEngland, holden at Weflminfler aforefaid, the
4th Day of February in the 27th Year of his Reign, of
transferring Ufes into Poffefli. made, and provided, the fame
Zho. Sutton, into all and fingular the faid bargained premiffes,
called
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called ke late difolved Charter-houfe befides Smithfield, wich
the Appurrenances, whereof, &c. entred, and was thereof
feifed in his Demefn 2s of Fee; and fo thereof be-
‘ing feized, the Lord Fames, now King of Ewngland, the
22d Day of Fune in the ninth Year of the Reign of the
“faid-Lord the King now of Ewngland, €c. abovefaid, at
Weftmninfler aforefaid, made his certain Letters Patents, feal-
ed with his Great Seal of Ewgland, and to the Jurors
aforefaid thewed in Evidence, the Tenor of which followeth
in thefe Words.

James by the Grace of God King of England, Scotland,
France and Ireland, Defender of the Fuith, &c. To all to
avhom thefe ‘Prefents fball come greeting. Whereas at the
loft Seffion of Parliament laft Paf}, one At was made and
paffed, intituled, An A& to confirm and enable the Ereétion
and Bftablifhment of an Hofpital, a free Grammar School,
and fundry other godly and charitable Aés and Ufes, doze
and intended to be done and performed by Thomas Sutton,
Efy; as by the fame AGE of Parliament more at large it
doth and may appear: And whereas, fithence the fuid AEF,
the fnid Thomas Sutten bath purchafed to Lim and his
Heirs of our right trufly and well beloved Coufin and Coui-
fellor Thomas Eari of Suffoik, Lord Chamberlain of our
- Houfpold, a great and large Manfion-boufe, commonly called
the late diffolved Charter-houfe befides Smithfield, zogether
with divers Houfes, Buildings, Courts, Yurds, Gardens,
Orchards, Clofes, and other Hereditaments to or with the
Sume Manfion-boufe wfed or enjoyed, or reputed as Part,
Parcely Member, or belouging thereunto within our County
of Middlefex, which Manfion-boufe and other the Premiffes
the fuid Thomas Sutton doth conceive to be a more fit and
commodious Houfe and Place, to place, eretl, and found the
Jaid Hofpital and Free-School, and other godly snd charita-
ble Ujes aforefuid, than in Halingbury, alias Halingbury Bow-
chers in the faid ALt mentioned, And ro that End the fsid
Thomas Sutton' bath been an humble Suitor unto us, T har
we would be gracioufly pleafed to give Licence, Power, and
Authority unto him the faid Thomas Sutton, to found,
erelt and eftablifb an Hofpital and Free-School, and other
the godly and charitable Ufes by him intended, in the
Jaid Houfe called the lare diffolved Charter-houfe befides
Smithfield (and) in the (2id Premiffes in our faid County of
Middlefex, And to incorporate the Governors of the fame
bereafrer named, to be a Body corporate and ‘Politick, and
to have perpetual Succeffion for. ever -in Falt, Deed, and

Nzme,
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'Name, And by fuch Nowe of Incorporasion, ds is bereafier
mentioned to have full Authority and la®ful Capacity and

N Ability te purchafe, take, hold, receive, and bave to them
and their Succeffors for gver, Manors, Lands, Tenements,
Tathes, Rents, Reverfions, Aunuities, “Penfions, Heredigq-
aents, Goods, and Chattels whatfoever, as well of us owr
Heirs and Succeffors, #s of any ether Perfon aud Peyfons
avhatfoevay, for the betver Maintenance of the faid Hofpital,
Free-School, and gther the godly and charitable Uks afore-
Jaid: Know ye therefore, Thar awe gg’zzciouﬁy"ﬂﬁ&mg fo
‘go0d and charitable ¢ Work, of eur princely Difpofition and
Care for the furtherauce thereof, and of our efpecial Grace,

. certain Knowledge, and weve Motion, have given, granted,
and confirmed, And by thefe prefents do grve, grant and
confirm, for. us, our Heuwrs and Succeffors, unto the fuid

Thomas Sutten, bis Heirs, Executors, Adunniftrators, and

Alfigns, and to every of them, full Power, Licence, aud

loswful Autlbority, atall Tiwes keveafter a his aud vheir Wil
and Fleafure to place, ereét, found, and eftablify at or in the

Jaid Honfe called the lnte diffolved Charter-houfe befides

Smithfield, and other the Preimiffes wirhin our [2id County

.of Middlelex, one Hofpital, Houfe, or Place of Abiding for

zhe Finding, Suftentation, and Relief of par, sged, maim-

.ed, needy, or imporent People, As alfo that the faid Tho."

Sutton, during bis Life, and after bis Peath the Gogernors

hereqfier wamed and their Succeffors, and the Survivors
wud Survivor of them, aud bis and their Succeffors for ever,

And the Governars theresf for the Time being, aund their

Succeffors, fball have full Power, Licenfe, and lavful Ay-

zhority, .at bis and their Wills and Pleafures refpeltively;
from Time to Time and ar all Times Fereafter, to Plase
thereip fuch Mafter or Head of the fnid Hofpital, and Num- -
bers of foor People, Men and Children, and fuch other
» Members.and Officers of the faid Hofpital, asto bim the faid

Tho. Sutton, during his Life, and after his Death to ihg

Jaid Gavernors and their Susceffors, and.tothe Surviversang -

Survivor of them, and 1o bis andtheir Succeffors, and to-the

Governors therecf far the Time being and-vberr Succeffors ol

Jeem canuenient: And further we, -of our faid efpecial Grace

certain Knowledge and-meer Motion, have given, granted,
and confirneeds And by thefe-Pyefents we Ao give, grant,
., ond confirm for Us, our Heirs and Succeffars, unto jhe

Juid Thomas Sutten, bis Heirs, Executors, Adminiftrators,

and Alfigns, apd to every of thein, at bis gnd their Wills
and Pleafures, full Power, License; and lawful Autherity,

: 4 ar
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at gil Tinees bereafter, to place, erelt, found, and effablih,
at or in the fuid Houfe called the late diffolved Charter-houle
befides Smirthfield, and other the Premiffes in our [iid
County_of Middlefex, one Free-Schoal for the Inflruéting,
Teaching, Muintenance, and Education of foor Children or
Scholars ; And that the faid Thomas Sutton durizg bis Life,

and qfter his Deceafe the Governory bereafter named, and

‘their Succeffors, and the Survivors and Surviver of thems
and bis and their Succeflors for ever, And tlhe Governors
of the faid Hofpital for the Tume being and their Succeffirs,
Joall bave full Power, Liceuce, and lazcful Authoriry, at
bis or their Wills and Pleafures, from Time 1o Time and
at all Times kereafier, to place therein fuch Numbers of
poor Children or Scholars, as to bim the fiid Thomas Sut-
ton during bis Life, and after bis. Deceafe to the faid Go-
wernors and their Succeffors, and to the Survivors and Sur-
vtvor of thein aud bis and their Succe(fors, and to the Go-
wernors of the fuid Huofpital for the Tinte being, and their
Succeffors, Jhall feem convenients And likewife one learued,
able, and Sufficient Perfon, to be School-mafter of the fuid
School, and onc other learned, able, and fufficient Perforn
10 be Upper thereof, to tedch and infltrult the faid Clildren
in Grammar, And alfp one learned and godly Preacher to
Preach and teach the Word of God to all the faid Perfons,
poor People, and Children, Members and Officers, at_or in
the faid Houfe : And further e, of our fuid efpecial Grace,
certain Knowledge, and mecr Motion, have ovdained, con-
Liruted, offigned, limited, and appointed, And by thefé
Prefents for Us onr Heirs and Succeffors do ordain, confti-
tute, affign, limit, aud appoint, that the fuid Houfe and
other the Premiffes, fpall from kenceforth for ever bereafier
be, vemain and continue, and be converted, imployed, and
‘ufed for an Hofpital and Houfe and Place for the Abiding,
Dawelling, Suftentation and Rélief of fuch Numbers of
poor Pecple, Men and Childreir, as the fzid Thomas -Sut-
ton durig his Life, and after Fis Death the Goveriors
bereafier named and their Succeffors and the Survivors
and Survivor of theinz and bis and their Swcceffors, And
all and every the Governors of the faid Hofpital for tle

- Time being and their Succeffors fhall nawme, affign, limir,

or appoint to be lbdged, Farboured, abide, and to be
maintained and relieved there, And for the Abiding,

Dawelling, Suftentation, and Relief of fuch Nwmbers of

poor Children as the [zid Thomas Sutton’ during his Life,
and after bis Death the Governors leveafter named
, ' C and
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and their Succelfors, and rhe Survivors and Surviver of
them and bis and their Succeffors, and the Governors of
the faid Hofpital for the Time being and their 'Succeﬁbfs,
fall from qime to Time name, affign, limit, or 4p-
point to be lodged, barboured, abide, and to be maintained
and rvelieved there, And for the Abiding, Dwelling, Suf-
tentation, and Finding of one School-mafler, one Ulber, and -
o11e Preacher as is aforefaid, and of ons Head or Mafter -
of the fnid Houfe and Hofpital ; And that it foall and may
bo lawful to and for the faid Mafter, Preacker, School-
~ (mafler, Uper, poor People, Children, Members, and Of-
ficers of the faid Hofpital, or therein to be placed, for the
Time beirg, to affemble, be, remain, abide, and cobabit
tegether in the faid Hofpital, And that the faid Hofpital
(ball for ever bereafter be incorporated, named, and called, '
The Hofpital of King James, founded in the Charter-houfe
- within the County of Middlefex, at the humble Petition
“and only Cofts and Charges of Thomas Sutton, Efquire,
And the fume Hofpital and Free School 'by the Name of the
Hofpital of King James, founded inthe Charter-houfe with-
i the County of Middlefex, at the humble Petition and
only Cofts and Charges of Thomas Sutton, Efg; We do firm-
Iy by thefe Prefents, for Us our Heirs and Succeffors erelt,
Jound, eftablifb, and confirm to bave Continuance for ever:
And for the better Muintenance and Continuance of the
Juid Hofpiral and Free Scheol and the faid gidly and cha-
ritable Ufes, Fuents, and Purpofess And that the fame
may bave and take the berter Effelt, And that all and
every the Muanors, Lands, Tencients, Rents, Reverfions,
Services, aund Hereditaments, Goods and Chattels to be
Ziven, granted, conveyed, affigned, devifed, willed, limited,
or appointed for the Maintenance, Suftentation, and Relief
of the Perfons aforefuid in the fame Hofpital, may be the
better governed, ufed, imployed, and beftowed for the Main-.
tenance of the Perfons in the faid Hofpital for the Time be-'
ing to bave Continuance for ever, We <will and grdain, and 4o
appoint, affign, limit, and name, And for Us our Heirs atid
Sugeeffors do grant, and ordajn by z];%é Prefents, That
there [ball be for ever bercafier fixteen Perfons which [ball
be cclled Governors of the Launds, Poffeffions, Revenues,
and Goods of the Hofpiral of King James, founded in
the Charter-houfe wirhin the County” of Middlefex, at
the hbuimble Potition and only Cofts and Charges of
Tho. Sutton, Efy; and for that Purpefe we have elesied,
pominatcd, ordaiued, offigeed, conflituted, limited, and
' o ' appointed
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appointed, And Ly thefe Prefents do for usour Heirs and
Succeffors ecleft, nominate, ordain, affign, confliture, limic
and appoiut the Right Reverend Farber in God George,
now Archbifbop of Canterbury, our right trufly and well
Deloved Coyfin and Councellor, Thomas Lord Ellefmere Lord
Chancellor of England, our righs trufly and well Leloved
Lonfin and Councellor, Robert Earl.of Salisbury, Lord High
Treafurer of England, John zhe elett Biop of London,
Launcelot, mow Bifbop of Bly, Sir Edward Coke, Kur,
Chicf Fuftice of the Commwn “Pleas, Sir Tho. Fofter, Kur,
one of ourFuftices of onr Cours of Common Pleas, Sir Hen-

ry Hobart, Knight and Baronet, our Atrorney General, .

John Overal, now Dean of the Cathedyal Church of St. Paul
iz London, George Mountaine, Dean of the collegiate

- Church of Weftminfter, Henry Thursby, Ffg; onz of the

Mafters of our Court of Chancery, Jeffery Nightingale, Ffy;
Richard Sutton, Efg; John Law, Gezr, ThomasBrown, Geznr.
wnd the Mafler of the Hofpital of King James, founded in
the Charter-houfe, <within the Counry of Middlefex, ar 1he
 bumble Petition and only Cofts and Charges of Thomes Sut-
ton, Efg; and fuch Perfon and Perfons as foall from Time to
Time be Mafter or Mafters of the faid Hfpital for and, dn-
ving fuch Time as they fball be Mafler or Maflers theredf,
to be the firft and prefent Governors of  the . Lands, Pof:
Jeffons, Revenues, and Goods of  the  Hofpital of King
James, founded in the Chatter-houle <within the Coun-
'ty of Middlefex, ar the humble Petition and only Cefis
and Charges of Theémas Sutton, Efgs and that they and
the Survivors of them, and fuch astke Survivors and Suv-
wivor of them [hall from Time to Time elect and chocfe, to
#ake up the Number of Sixteen, when and as ofien as any

- of theris or any of their Succeffors fball bappen to deceafe, or
Le removed from being Governors cr Governor thereaf, foall
be incorporated andbave o perperual Succeffion for ever in
 Deed, Falt, and Name, and fball ke one Body corporate and
politick, and thar the faid Perfons and their Succelfors, and
the Survivors and Surviver of them and bis andtheir Succef-
Jors, and fuch as frall be elefted and chofen to ficceed them as
aforefaid, fpall be incorporated, named, and called Ly the Name
of the Governors of the Lands, Poffeffrons, Revenues, and
Goodsof the Hofpiral of King James, founded in the Char-
ter-houfe within rhe County of Middlefex, as the humble
Petition and only Cofts and Charges of Thomas Sutton,

Efy 5 And them by the Name of the Governors of tle
‘ C 2 o Lands
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Lands, Poffeffoons, Revenues and- Goods of the Hefpital of
King James, founded in the Charter-houle wirkin the Coun-
ty of Middlefex, az the humble Petition and only Cofts m‘zd
Charges of Thomas Sutton, Efg; oxe Body corporate azzd po-
litick by that Name to bave perpetual Succeffion for ever 1o
endure, We do by thefe Prefents for us our Heirs and Suc-
ceffors really and fully incorporate, make, erelt, ordain,
name, couftitute, and eftablifh, and that by the fame Name
of the Governors of the Lands, Poffeffions, Revenues, and
Goods of the Hofpiral of King James, founded inthe Char-
- ter-houfe wwithin the County of Middlefex az the bumble
Petition and only Cifts and Charges of Thomas Sutton, Ffg;

- they and their Succeffors,and the Survivors and Survivor of
then and his and their Succeffors, o:d the Perfons to bee-
leftcd and chofen as afircjuid, fball for ever bereafter be in-
corporated,named.and called, &c. and fhall by the fame Name
bave perpetual Succeffion for ever, and that they by the
fume Name be, and [ball be and coitinne Perfons able and
capable in the Law from Timeto Tine, and fpall by that
Nawe of Incorporation bave full Power, Autkority, and
lawful Capacity and Ability ro purchafe, take, bold, receive,
enjoy, and have to thewm and their. Succeffors for ever, as
wcell Goods and Chattels, as Manors, Lands, Tenements,
Rents, Reverfons, Aunnuities and Hereditaments whatfo-
- ever, as svcllof us our Heirs and Succeffors, as of the faid -
Thomas Sutton, bis Heirs, Executors and Affigns, or any
other Perfon or Perfons whatfoever, and alfo that the [7id
Governors for the Time being and their Succeffors, fall Fave
Jull Power and lawful Authority by the aforefaid Narze of
Governors of the Lands, Poffeffions, Revenues and Gocds
of the Holpitai of Kiug James founded in the Charter-Yioufe
awithin the County of Middlelex, ar ke humble Petition and
only Cofts and Charges of Thomas Sutton, Efy; to fue and
20 be fued, implead and 10 be impleaded, 1o anfwer andtobe
anfwered unto in all Manner of Courts and Places that
now are or beveafter fball be withn this our Realm or elfe-
awhere, as well Temporal as Spiritual, in all Manner of
Suits whatfoever, aydof whatr Nature and Kind foever fuch:
Suirs or Altions <be or fball be, in the fame and. as
aimple Manner and Form to all Intents, Conflrutions,
and Purpofes as any other Perfon and Perfons, Bo-
dies politick or- corporate of this our Realm of FEng-
land leing able Perfons in  Low, may do : Aud
turtherinore we will and grant by thefe Prefents for us
our Heis and Succeffors  wmro the  faid Governors for
, the
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the Time being and theiv Succeffors, that they and tleiy
Stucceffors fball have and enjoy for ever a cominon Seal,
wherein fhall be ingraven the Name and Arwms of the

fiid ‘Thomas Sutton, whereby the fume Corporation fbrill
or may feal any Manner of Iuftrument toiching the

Juire Corporation, and the Manors, Lands, Tenew:cnts,
Rents, Reverfions, Annuities, and Hereditawents, Goods,
Chattels and other Things theretunto belonging, or in a-
ny wife touching or concerning the fwme :. Neverthelefs it is
our true Tnrent and Meaving, That the faid Gevernors for
the Time being and their Succeffors, nor any of them, [hail
do or fuffer to be done, at any Lime hereafter; any At or
Thing whereby or by Means whereof any of the Manors,
Lands, Tenements, Rents, Reverfions, Annities, or He-
redivaments of the faid Incorporation, or any Eftate, Inter-
eft, Poffeffion, or Property of or in the fzime, or any of
them fball be conveyed, vefted, or transferved inor to any
other whatfoever contravy to the true Meaning bereof, other
than by fuch Leafes as are bereaftrer mentioned, And that
in fuch Manner and Form as is bereafter expreffed, and
not otherwifes And that fuch Conftruttion hall be made upon
this Foundation and Divorporation, as [ball be moft beneficial
and available for the Maintenance of the Poor, and for the
Reprefling and Avoiding of all Atts and Devices to be in-
- wented or put in Ure contyary to the true Meaning of thefe
Prefents: And therefore owr Will and Pleafure is, and fo
for Us, our Heirs and Succeffors we do ordain, That the
Jaid Governmors for the Time, or their Succeffors or any of
them, fball not make any. Leafe, Grant, Conveyance, or E-
flate of any the faid Manors, Lands, Tenewents or Here-
ditaments which fball exceed the Nuwber of one and tacen-
ty Years, and that either in Poffeffion, or wuot above two
Years before the End and Expiration or Determination of
the Fftate or Eftates in Poffeffion, And wherenpon the ac-
cuftomable yearly Rent or more by thegreater Part of five
Years nexy before the Making of any fuch Leafe referved, due
or payable, fball not be referved and yearly payable during the
Continua. of every fuch Leafe : And alfo we do ordain, grant,
and appoint by thefe Pref. for Us our Heirs and Succef. T hat
f0 ofterr and whenfoever any one or more of the faid Gover-
nors for the Time being, or any other Goveruor or Go-
vernors that fball be chofen hercafier, fpall fortune to
C3s dcpars
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depart this Life or to-be removed from bis or their Place of
Governor o Governors, That then and fo ofien the Refidue '
of the fard Governor or' Governors and their Succe(fors fball
be, comtinue, and remain incorporate by the fume Name of
the Governors of the. Lands, ‘Poffeffions,”Revenues, and

. Goods of the Hyftital of King James, founded in the Char-
ter-houle awirhing the County of Middlefex, ar the humble
Petition and only Coftsand Charges of Thomas Sutton, EfJ;
20 all Intents, Confirultions, and Purpofes according 1o the
true Meaning of thefe Prefents,- as if all the faid Go-
wernor- and. Governors bad continned : And. that then and .
Jo often it fbell be lawful for the reft of the Governors, orthe
grearer Number.of thewm, to eleft, nominate, chufe, and ap-
point one or more nieet Perfon or Perfons, according to the
true Iutent aud Meaning of thefe Prefents, into the Roome
and Place or Reoms and Places of every fuch Governor
or Governors which fball fo depart this Life or be rewsoved,
avbich Perfon aud Perfous o nominated, elefled, chofen, and
agreed upon by the faid Governors, or by the greater Nums-
. ber of them, fball be, and fball be reputed and taken from
the Time of his er theiy Eleftion, to be from thenceforth to:
gether with the others, Governors of the faid Hoffital, And
afier this Manncr to proceed whenfoever and as ¢ften as
ueed Jball require, Andthe fame Eleltion to be made within:
#3v0 Mouths that any of the faid Governor or Governors fhall .
« Jo depart this Life or be'removed : And that the faid Tho-
mas Sutton during bis Life, And afier bis Deceafe the fuid:
Gavernors for .the Lime being, or ile move Part, of them,
(pall bave full Power and Authority to nominate, affign and
appoiit, and fball and may name, aflign and appoint, when
and as often as.be and they fhall think good, fuch Number and
utubers of Perfon and Perfons as be and they fball think
convenient to be poor Men, Children and Scholars, Mafler,
Preacher, Schoolmafler, Uer, Members, Cfficer and Off-
cers of or for the fuid Hofpral, as le the fzid Thomas Sut-
ton during bis Life, and after bis Deceafe the Governors for
the Time being and their Succeffors, or the wmore Part of
them, fhall thiur, meet and convement : Neverthelefs if the
Rents, Revenues, or Profits of all or any of the Manors
Lands, Teneiwe.itsy and Hereditaments, Goods, or Chatels,
i g
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ut any Time to be granted andconveyed to the fuid Governces
of the faid Hofpital and their Succeffors for the Mainten-

ance of the People in the fuid Hofpital, fball happen to en-

creafe or to be raifed or augmentéd to a better or greatcr
yearly Value than formerly the fume was, Or that the Rents,
Revenues and Poffeffions of the faid Hofpital fhall be fur-
ther increafed by 1he Determination of any former Eftates
in any of the faid Poffeffions of the fuid Hefpital, or other-
awife, That all'and every fuch Encreafe [ball be employed
to the Maintenance of more and other poor People to be
Placed in the faid Hofpital, or to the further Augmentation
of the Allowances of thofe Perfons thar for the Time being
Jball be inthe faid Hofpital according to the true Iutent and
Meaning of thefe Prefentsy and [ball not be converted or em-
ployed to any private Ule : And alfo we do by thefe Prefents,
for Us, our Heirs and Succeffors, will, grant and ordain, That
‘wwhenfoever and as often as any of the faid Places or Rooms
of any of the faid Mafter, Preacher, School-mafter, or
Uper; poor Men; or Childreny Scholars, Members, or Off-
cers, or any of them, fhall happen to become void by Death;
Refignation, Deprivation, orotherawife, That then and fo
ofren it flall and may be lawful for the faid Thomas Sutton
during bis Life, and after his Death for the faid Goverwnors

Jor the Time being and their Succeffors, or the moft Pars.

of them, within one Month after fuch Avcidance by Writing
under the Seal of the faid Thomas Sutton Zuring bis Life,
and afrer bis Dearh by the (aid Governors for the Time being
and their Succeffors under their common Seal, tonominate
and appoint orher meert Perfon and Perfons in the Roones,
Place, and Places of them and every of them [o deceafing;
refigning, or otherwife becoming void : And if in Cafe the
Jrid Governors and their Succeffors for the Time being, or
the moft Part of them, fball not within two Morths after
" fuch Avoidance, nominate, affign, and appoint as is afore-
Jaid, That then and o oftcr and in every fuch Cafe, from and
after the Dearh of the faid Thomas Sutton, it fhall be laaeful
Jor Us, our Heirs and Succeffors by Letters Patents under the
Great Seal of England «r Privy Seal, to nominate and ap-
point meet Perfin and Perfons to all and every fuch Office;
Rovoms, Place dnd Places as fbail remainvoid for the Time
C 4 , afore-
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aforefuaid, by theDefauls of the fuid Governoys-and their Suc-
ceffors as is-aforefaid : And ae do further, of our efpeciat
Grace, certgin Knowledge, and meer Motion, for Us, our
Heirs and Succeffors, give and gramt, That the fuid Mafter,
Preacher, Schookmafer, Ulber, poor Men, Children, Scho-
Iars, Meinbers, and Offcers of the faid Hofpital, and every
of them, fhall be allowed, ordered, dirvefled, vifited, placed
or difplaced by the faid Thomas Sutton during his Life,
and after bis Death by the (1id Governors for the Time
being, and their Succeffors or the more Part of them, ae-
cordiug to fuch Allowances, Rules, Statures, and Ordinan-
ces, as fhall be appointed, (et forth, irade, devifed, or efta-
Lliped Ly the faid 'Thomas Sutton duving his Life, in Wri-
ting gnder bis Hand and Seal, awnd afier bis Death by the
Governors for the Tumne being and their Succeffors or the
smnore Part of them under the fuid common Scal : And fur-
ther We bave given and granted, and by thefe Prefents ap-
give and grawt to the fmd Thomas Sutton during his Life
by Writiug under bis Hand and Seal, and to the fuid Ge-
wernors and their Succeffors fsr the Lime being, or the more
Part of thene afier bis Deceafe under the faid comimnon
Seal, to make et down, and appoint fuch Rules, Statutesy
and Ordinances for the Rule, Government, and well or-
dering the fuid Hofpital, andof tke fuid Mafler, Preachery
School-mafler, Ufber, poor People, Children, Scholars, Mewn-
bers, aud Qfficers for the Time being, and for their and
every of their Wages, Stipends, and dllowances, for and te-
wards their or any of their Maintenance and Relief, asto
the faid Thomas Sutton during bis Life, and after bis De-
ceafe, to the fuid Governors andtl-cir Succeffirs for the Lime
being or the more Part of theimn fball feenme meet and conve-
nicnt : And that the fame Orders, Rules, Statures, and
Ordinances fo by bim, them, or any of thews to be made,
Set down, aund preftvibed as aforefsid, fhall be and fland iw
Jull Force and Strengeh in Laow, to all Couftrullions, In-
teuts, aud Purpofes, the fame 1or being repugnant to our
“Prercgative Royal, nor conirary to the Lawws and Statutes
of this our Realin of England, Nor 10 any. Feclefiafiicat
Canonsor Confliturions of the Clwrch of England, which thew
Jbalt be in Force : And that for the berter Governinent of
thefaid Hofpital, the fuid Thomas Sutton during bis Life,
’ and
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and afier bis Deceafe the faid Governors for the Time being '
or the moft Part of them, or fuch and fo many of them as
the fz2idThomas Sutton fball by bis Writing under bis Hand
and Seal thereunto affign, appoint, and nominate, fball and
may after. the Deceafe of the faid Thomas Sutton, bave
Sull Power and lowful Authority o vifiz, order and pu-
‘wifb, place or difplace the Mafter, Preacher, School-mafter,
Upper, poor People, Scholars, Mewmbers and Officers of the
faid Hofpital and every of them, And to order, reform,
‘and rvedrefs all and every the Diforders, Mifdemeanors,
Offences, and Abufes in the Perfons aforefiid and every of
them, or in the fmd Hofpital or Free:fohool, or in or touch-
ing the Government, Order, and difpofing of the fame,
And to cenfure, fufpend, deprive, and difplace the fuid
“Mafter, Preacher, Scheol-mafter, Ulper, poor People, Scho-
lars, Members, and Officers, and all, cvery, or any of
them, as to bim the faid Thomas Sutton during bis Life,
and after bis Death, to the faid Governors for the Time be-
ing and their Succeffors, or the more Pare of thems or to
fuch and fo many of them as the faid Thomas Sutton by any
bis Writing under bis Hand and. Seal fball thereunto affign,
mominate, and appoint, fpall to him or them refpettively
Seem fit, juft and convenient. 8o always that no Vifitation,
Agt or Thing in or touching the fanse, be bad, inade or done
by any Perfon or Perfons_auring the Life of the faid Tho-
mas Sutton, czher than by the faid Thomas Sutton, and after
bis Dearh by the fuid Governorsforthe Time being and their
Succeffors or the more Part of them, or by fuch or-fo many
of them as the fuid Thomas Sutten by his Writing under bis
Hand and Seal fball nominate and appoint thereunts : And.
We of our further fpecial Grace, certain Kuowledge, and
meer Motion, and by our fupreame Power and Authority
for Us our Heirs and Succeffors, do will, ordain, and grant,
that the faid Hofpital, and the Mafter, Preacker,
School-mafter, Upper, Members, Officers, and all other the
Perfons to be placed in the faid Hofpiral, Shall be- for ever
ereafrer exempted and freed of and from all Vifitation,
Punifbment; and Correttion to be bad, ufed, or exercifed
in or upon them or any of them by the Ordinary of the
Diocefe” for the Time being, or by any other Perfon or

Perfons whatfoever, other than by the f2id T. Sutton during
bis
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bis Life, and after his Death by the fuid Governors for the
. Time being, and.their Succeffirs : And further know ye; .
that we for the Confiderations aforefuid, of our efpecial
- Grace; certain Knotledge, and wuzeer Motion, have given
and graniedy and by thefe Prefents for Us onr Heirs and
Succeffors. do give and grant vo the faid Governors of the
" Lands, Poffeffion, Revenues, and Goods of the Hofpital of
King Jamies, founded in the Charter-houfe awithin the Coun-
ty of Middlefex, at the humble Petition and only Cofts and
Charges of Thomas Sutton, Eff; and rotheir Succeffors for
ever, our efpecial Licence, and free and lawful Liberty,
Power, and Authority to get, purchafe, receive and take to.
them and their Succeffors for cver, for the Maintenance,
Suftentation, and Relief of all and every the Perfon and
Perfons to be placed in the f2id Hofpital, of and from the
Jaid Thomas Sutton, hbis Heirs and Affigns, the fuid greus
and large Manfion-boufe, commonly called the Charter-houfe '
befides Smithfield, rogether awirh the Houfes, Buildings,
Courts, Yards, Gardens, Orchards, Clofes, and other Here-
ditaments, lately purchafed by the faid Thomas Sutton of
the f3id 'Thomas Earl of Suffolk,’ And all thofe lis Manors
and Lordfbips of Southminfter, Norton, Little Hallingbury, -
alias Hallingbury Bouchers, 4#4 Much Stanbridge iz zhe
County of Eflex, awith all their and every of their Rights;
Members and Appurtenances whatfoever, And alfo-all thofe.
bis Mancrs and Lordfhips of Buftingthorpe, alizs Bufling-
thorpe and Dunnesby i the County of Lincoln, with thewr
and every of their Rights, Mewmbers and Appurtenances
awhatfoever; And alfo all thofe bis Manors of Salthorp, 4-
lias Saltrop, alias Halthrop; Chilton, a#4 Blackgrove 72 the
County of Wilts, awith their and every of their Rights,
Members -and Appurtenances, and alfo all thofe bis Lands
and Pafture grounds called Blackgrove, containing by Efti-
mation two bundred Acves of Pafture with the Appurte-
nances in Blackgrove and Wroughton in the faid County of
Wilts, and alfo ail that his Manor of Miflenden, orberwife -
called the Manors of Miffunden in the Parifbes of Wrough-
ten Lydyerd and Tregole in the faid County of Wiltsy ™
awith all bis Rights,  Members, and Appurtenances;
And all thar bis Manor of Elcombe and the Park éal:
led Elcombe Park with the Appurtenances in the [uid
County of Wilts, And alfp "all thar his Manor of
Watlefcote, alias Wiglefcote, alias Wigellcete awith the
Appurtenances in the faid County of Wilts, And ak
Jo all that his Manor of - Welcote, alias Wefcete awith
2 the



Part X, PL in the Cafe of Sutton’s Hofpital.

the Appurtenances in the faid County of Wilts, And alfo
all-thofe his Lands and Paftures containing by Eftimation
one’ bundred Acres of Land, and threefeore Acres of Pa-
Jture with the Appurtenances in Wiglefcote and Wroughton
in the faid County of Wilts, And all that bis Manor of UfF-
cote with the Appurtenances in the (3id County of Wilts,
And alfo all thofe his two Meffuages and one thoufand Acres
of Land, two thoufand Acres of Pefture, three hundred

Acres of Meadow, and three bundred Acres of Wood with

thke Appurtenances in Brodehinton in the fad County of
Wilts, And alfo ail thofe the Manors and Lordfbips of
Campes, zlias Campes Caflle, orherawifé called Caftle Campes,
with the Appurtenances feituate, lying, being, and extend-
ing in the Counties of Cambridge and Eflex, or in either
of them, or elfexwbere within the Realm of England, and
alfo all that bis Manor of Balfham in. the County of Cam-
bridge, with all_and (ingular the Rights, Members, and
Appurtenances, thereof whatfoever, and alfo all thofe bis
Meffuages and Lands feituare, lying and being in the Pa-
rifpes of Hackney aud Tottenham in the County of Mid-
dlefex, or in either of them, with their and every of their
Rights, Members, and Appurtenances whatfoever, which
Juid Meffiage was lately purchafed of Sir William Bowyer
Knight, and the fazid Lands in Tottenham now are or
lately were in the Zenure or Occupation of William Ben-
ning Yeoman, And alfo all and fingular the Manors, Lord-
Joips, Me(Juages, Lands, Tenements, Reverfions, Services,
Meadows, Paftures, Woods, Advowfons, Patronages of
Churches and Hereditaments of the fuid Thomas Sutton
whatfocver, fCituate, lying, or being within the faid Coun-
ties of Effex, Lincoln, Wilts, Cambridge and Middlefex;
or in any of them, <vith all and every their Rights, Men-
bers, and Appurtenances whatfoever or any fuch, and fo
many and fuch Part of the faid Manors, Advowfons, Lands,
Teunements, and Hereditaments, or of any ‘Part thereof, as
the f2id Thomas Sutton pould think mncet 5 And alfo all Let-
ters Patehts, Indentures, Deeds, Fuidences, Bonds, and
Writings concerning the Premiffes or of any of them,
which fhall be fo given and granted by the foid Thomas
Sutton t0 the faid Governors and their Succeffors, and all
Such Conditions, Warranties, Vouchers, Attions, Suits,
Entries, Benefits, and Demands as fball be or may be
bad by any Perfon or Perfons upon or by Reafon of them.

or any of them (except ali bis Manors or Lordfbips o]l‘ bLit-
tlebury
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tlebury and Haddeftocke, with the .dpurtenances in the
faid County of Eflex aforefuid) or in either of them, though
the Premiffes or any of them be bolden of us immediarely,
in Chief, or by Kought's Service, or otherwife bowfoever,
And without any Licence or Pardon for Alienation of them
or any of them, the Starute of Mortmain, or any other Af,
Starute, Ovdinauce, or Provifion to the contrary in any
wife norwithffanding . Aid alfp we do give and grant like
Licence, Powwer, and Authority tothe faid Thomas Sutton,
bis Heirs and Affigus, to give, graut and affure unto the
faid Governors and their Succeffors for the Ujes, Intents,
and Purpofes aforefaid, all and every the fhid grear and
large Manfion-houfe commonty called the Charter-houfe Je-
Jides Smithfield, . rogether awith the Houfes, Buildings,
Courts, Yards, Gardens, Ovcharvds, Clofes, aund other He-
veditaments larely purchafed by vhe [@id Thomas Sutton of
‘thefaid Thomas Earl of Suftolk, And all thofe bis Manors
and Lordfbips of Southminfter, Norton, Little Halingbury,
alias Hallingbury Bouchers, 4724 Much Stanbridge iz the
Juid County of Eflex, with afl their and every of their
Rightsy Members, and Appurtenances, whatfoever, And
alfo all thofe lris Manors and Lordfbips of Buftingthorpe,
alias Buflingthorpe and Dunnesby 172 1he Coungy of Lincoln,
awith their and every of theiv Rights, Members, and Ap-
purtenances wharfoever, And alfp all thofe his Manors of
Salthorpe, alias Saltrope, alias Haltherope, alias Halftrop,
Chilton and Blackgrove in the County of Wilts, <vith thewr
and every of their Rights, Mewmbers, and Atpurtenances,
And alfo ail thofe bhis Lands and Pafture-Grounds called
Blackgrove, containing by Eflimation two bundred Acres
of Pafture with their Appurrenances in Blackgrove and
Wroughton in the f#id County of Wilts, And alfp all that
bis Manor of Miflenden, orherwife called the Manor of
Miflunden 72 the Parifbes of Wroughton Lydeyard and
Tregofe, in tle faid County of Wilts, wirh all the Rights,
Members, and Appurtenances, And all that bis Manor of
Elcomb and the Park called Elcomb Park with the Appur-
tenances i1 the fuid County of Wilts, And alfe all that bis Ma-
nor of Watlefcote, alias Wiglefcote, alins Wigelfcete, wirh the
Appurienances inthe faid Counry of Wilts, And alfo all that
]_,v‘s Maiwor of Welcote, alias Welcete, with the Appurtenances.
in the f1id Connty of Wilts, and alfo all thofe bis Lands
% : ‘ and
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and Paflures, comtaining by Eftimetion one bundred Acres
of Land and threefiore Arves of Pafture, with the Ap-

Prtenances in Wiglefcote and Wroughton i1z the fzid Coun- ¢

1y of Wilts, and all thar bis Maner of Uffcore with the

Appurtenances in the [sid County of Wilts, And alfo all

thofe his rwo Meffuages and one thoufand Aecres of Land,
two thoufand Acres of Pafture, three bundred Acres of
Meadow, and three bundred Acres of Wood with the Ap-
purrenances in Brodehinton i the fuid County of Wilts, And
all thofe his Manors and Lordfips of Campes, alias Campes
Caftle, otherwife called Caftle Campes, with the Appurte-
nances fCituate, lying, and leing, and extegding in the
Counties of Cambridge and Effex, or in either of them, or

elfewhere withii the Realin of England, Aud alfo all that

bis Manor of Ballham in the County of Cambridge, with
all and finguiar the Rights, Members, and Appurtenances
thereof whatfoever, And all thofe bis Me(fuages and Lands

feituate, Wying, and being i the Parifbes of Hackney and

Tottenham 2z the Comuty of Middlefex, or in either of
them, with their aud either of their Rights, Mewmbers, and
Appurtenances whatfoever, which faid Meffuage was lavely
purchafed of Sir William Bowyer, Knuight, and the fuid
Lands in Tottenbam now are or late were in the Tenure
or Otcupation of William Benning Yeoman ; And alfo all
and fingular the Manors, Lovdfbips, Me(fuages, Lands, Te-
wements, Reverfions, Services, Meadows, Paflures, Woods,
Advowfons, Patronages of Churches, and Hevediraments of
the faid Thomas Suttonwhatfoever, feituate, lying, or being
awithin the fuzid Counties of Effex, Lincoln, Wilts, Cam-
bridge, and Middlefex, or any of them, with all and every
of their Rights, Memnbhers, and Appurtenances whatfoever,
ar any fuch, and o many and fuch Part of the faid Manors,
Advowfons, Lands, Teneunents, and Hereditaments, or of
ayy Part thereof, as the faid Thomas Sutton fball, think
meer; And alfp all Letrers Patent, Indentures, Deeds,
Evidences, Bonds, and Writings concexning the Preimniffes
or any of them, awhick fball be fo. given amd:- granted by
the faid 'Thomas Sutton ro the faid Governors' and their
Succeffors, and all fuch Conditions, Warrauties, Youchers,
Actions,. Swits, Entries, Benefits, and Deinands, as
JEcll be or anay be bad by any Perfon or Perfons dpor
. ) : oy
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or by Reafon of them or any of them (except all bis Manors |
or Lordpips of Littlebury and Haddeftocke with the Ap- .
purtenances in the fuid County of Eflex aforefaid) or in
either of them, though the Premiffes or any of them be
bolden of Us immediately in 'chicf, or by Kunight's Service,
or otherwife howfoever, and without any Liceuce orPardon
Sfor Alienation of them or any of them, the Statute of Mort-
main, or any other AL, Stature, Ordinance, or Provifion
awhatfoever “to the contrary in any wife norwithflanding : -
And our further Will and Pleafure is, and.we do by thefe
Prefents for Us, our Heirs and Succeffors, ovdain and
f¥raitly charge and command, That whenfoever and as often
as any of the Churches, Parfonages, Vicarages, Chapels, or
other Spiritual Livings, the Advowfons, Patronages, or
Donations wheredf are bereby meant, or mentioned to be
licenced to be given by the fuid Thomas Sutton 20 the faid
Governors and their Succeffirs for and towards the main-
tenance of the fuid.godly and charitable Ules, fhall hapten
20 be void or become Prefentative or prefentadle, or to be
given or collated unro by Reafon of the Death, Refgnation,
or “Deprivation of any Incumbent or Tncumbents of them
or any-of them, or by any other Means howfoever, that then
and fo often the faid Governors for the Time being, and their
Succeffors,. or the greater Part of them for the Time being,
Shall prefent, prefer or collate therewnto fuch meet and fuf-

ficient Perfons as they fball think fit 5 Neverthelefs our full
Meaning and Direltion in this Bebalf is, and 6o we do
Ly thefe Prefents for Us our Heirs and Succeffors, or-
dain and declave, that fuch and [o many of the Scholars
which fpall from Time to Time be brought up and taught
in the faid Hofpital and cvery of them, as fpall after be
Sully qualified and become meet to take upoun thewm or any
of them the Charge of the faid Churches, Reftories, Par-
Jonages, Vicarages, Chapels, or other (piritual Livings a-
Sforefaid, pall as near as may be from Time to Time, be
by the fuid Governmors and their Succeffors, prefented,
prefevred, and collated thereunto before any otler Perfon
or Perfons whatfoever, avoiding, as much as may be, the
Giving of more Benefices than one to any one In-
cumbent : And 1o the End thar all Sufpicion of indiret
Dealing, which might bereafter be ufed or pur in Prac-

vife by the aforefuid Governors and their Succeffors, or a-
ny of them, contrary to the true Intent and Meaning of

' ' ‘ thefe’
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thefe Prefents, may be prevented and taken away, our
Will and Pleafire is, and We. do by thefe Prefents for U,
our Heirs and Succeffors, ordain and flreightly charge and
command, That the Manors, Lands, Tenements, and He-
“veditaments, and other Things which at auy Time bere-
after fball be given, granted, or conveyed for the Mainte-
pance of the faid godly and charitalle Ufes before in tlef
Prefents mentioned, or any Part cr Parcel of them or
of any of 'them, [ball at any Time bercafier be by the fuid
Governors, or their Succeffors, or any of them leafed,
demifed, granted, or conveyed to them the fhid Governors,
or their Succeffors ov to any of them, or to any other
‘Perfon or Perfons whatfoever, for or to the Ule, Benefit,
or Behoof of the faid Governors, or of their Succeffors,
or of any of them, Although exgre(s Meution of the clear
yearly Value and Certainty of the Premiffes, or any of
“them, or of any other Gifts or Grants by Us or any of our .
Pregenitors or Predeceffors to the aforefaid Thomas Sutton
© berercfore made, is not made, (or) any Starure, A, Qrdi-
nance, Provifion, Proclamation, or Reftraint ro the con-
trary hereof bad, made, orvdained, or grovided, or any
other Thing, Canfe, or Matter whaifoever in any wife not-
withflanding : In Witnefs wlereof We bave cavfed thefe our
~Letters to be made Patents, Witnefs our felf at Weftmin-
fer the two and twenrieth Day of June in the ninth Year
of our Reign of England, France aud Ireland, and of Scot-
land zbe 44th, as by the faid Letters Patents more fully ap-
peareth. And further the faid Jurors fay upon their Osth
aforefaid, That the faid Zhomas Sutton, of all and fingu-
lar the Premiffes aforefaid with the Appurtenances, in’
Form aforefaid being feifed, the faid Thomas Surron after-
wards, and before the aforefaid Time in which, &9¢. That
is to fay, the soth Day of Offober in the oth Year of the
Reign of the Lord Femes of Eugland abovefaid, made a
certain Writing fealed with his Seal, bearing Date the fame
Day and Year, and to the Jurors aforefaid thewed in Evi-
dence, to one Fobn Hutron Clerk, the Tenor of which Wri-
ting followeth in thefe Words. 70 all 10 awhoin thefe Prefents
Shall come, Tho. Sutton of Baltham in the County of Cam-
bridge, Efy; fendeth greeting: Whereas it bath plcafed the
K.s maoft excellent Majefly thar now is, by bis Higueffes
Let. Patents bearing Dare ar Welktm. the rwo and t:cmgzb

, ay
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Day of Yune in this prefent ninth Year of bis Highnefs’s
Reign over England, “mpon the humble Swit of the Jaid
Thomas Sutton, 20 give Licence, Power and Authsriry
‘20 bine the faid Thomas Sutton, z0 place, found, and erett
an Hofpital and Free School. in the Houfe, called the late
diffolved Charter-houle befides Smithfield 222 the County of
Middlefex, And like Licence, Power and Authority for
bim the fuid Thomas Sutton, at any Tinte during bis Life
v0 ordain, appoint, and place a Mafler of the fwid Hofpital,
and that the faid Hofpital, fbould be called by the Name
%f the Hofpital of King James, founded in the Charter-
onfe within the County of Middlefex, at the humble Pe-
gition and only Cofts and Charges of Thomas Sutton, Efy;
And where furtbermore by the (gid Letrers Patents the
Mafler of the fuid Hofp. for the Time. being is ordmined cnd
appointed ro be one of the fixteen Governors of the Lands,
Poffeffions, Revenues, and Goods of the fuid Hofpital, And
that the fame fixtecn Governors arve by the fmid Letters
“Parents incorporate to purchafe and take Lands to them
and their Succeffors for ever, for the Maintenance of the'
Jaid Hofpital, by the Name of the Governors of the Lands,
Poffeffeons, Revenues, cund Goods of the Hofpital of King
James, founded i rhe Charter-houfe within the County of
Middlefex, ar the bumble Pcririon and only Cofts and
Charges of Thomus Sutton, Efyuire, as by the faid -Let-
ters Pateuts (ameng other Things) more at large may ap-
pear : By Reafon whereof, there nuft be a Mafler made
before fuch Time as the fuid Tho. Sutton can convey the
Lands intended by the faid Thomas Sutton 20 be conveyed
Sor the Mainrentnce of the fuid Hofpital unto the f#id Go- -
wvernors, according to the faid Letters Patents: Now the
-Jaid 'Thomas Sutton, minding the Performance of the fuid
‘charitable A, batk according to the Power given hiim by
the faid Letters Patents, and by thefe Prefents doth place,
ordain, nominate, conftitute and appoinz bis right trufly
and well beloved John Hutton Clerk, the firft and prefent
Mafker of the Hofpiral of King JYames, founded in tle Char-
ter-houfe within the County of Middlefex, at the humble
Petition and only Cofts and Charges of Thomas Sutten, Eff;
To have and to kold the faid Office, Room, and Place of
Mafter of the faid Hofpital unto him the faid John Hutton,
Srom Fenceforth. for and during the good Will and Pleafure
of the faid Tho. Sutton; s Witnefs whereof the faid Tho-

' : : mas
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mas Sutton bath hereunto put his Hand and Seal, dated

the s0th Day of O&ober in the oth Year of the Reign of

our fuid Sovereign Lord James, by the Grace of . God, King
¢f England, France and lreland, Defender of the "Faith;
&e. andof Scotland the 45th. And further the Jurors a-
forefaid fay upon their Oath aforefaid; that the aforef. 70,
Sutton of all and fingular the Premiffes aforefaid, in Form a-
forefaid being feifed; afterwards, and before the Time in
which, &c. that is to fay, the 1t Day of November in the
oth Year of the Reign of the faid Lord the now K. of Eng.
&c¢. abovel. made a certain Indenture between him the faid
¥ homas Sutron of Balpam, in the County of Cambridge,
Efq; of the one Part, and the Right Reverend Father in
God George, Lord Archbithop of Canterbury, Primate and
Metropolitan of all England, the Right Honourable 7 /-
mas Lord Ellefinere, I.d. Chancellor of England, the Right
Hon. Roberr Earl of Salisbury, Lord High Treafurer of
England, the Reverend Father in God, #ohn Lotd Bifhop
of London, the Reverend Father in God ZLauncelor, Lord
Bifhop of Ely, Edward Coke, Knt. Lord Chief Juflice of
the Common Pleas, 7 bomas Fofter, Knt. one of the Jufti-
ces of the Common Pleas, Henry Hobart, Knt. and Bart. the
King’s Attorney General that now is, fobn Overal; Dean
of the Cathedral Church of St. Psul in London, George
Mountain, Dean of the Collegiate Church of Weftminfler;
Henry Thursby,Efq; one of the Mafters of the Chanc. Zef-
fery Nightingale, Efq; Richard Sutton, B{q; Fobn Law;
Gent. Thomas Brown, Gent. and Fobn Hutton, Clerk, by
the Names of the Reverend Father in God Gesrge; Archbi-
fhop of Canterbury, Thomas Lord Ellefineres; Lord Chan-
cellor of England, Roberr Earl of Salisbury, Lord High
Treafurer of England, the Reverend Father in God Fobz;
Lord Bifhop of London, the Reverend Father in God
ZLanncelot, Lord Bifhop of Ely, Fdward Coke, Knt. Lord
Chief Juftice of the Common Pleas, T homas Fofter, K.
one of the Juftices of the Court of Common Pleas, Henry
Holert, Kot and Bart. Arttorney General of the Lord the
King, Fobn Overal, Dean of the Cathedral Church of St.
Paul in London, George Motintain, Dean of the Collegiate
Church of Weftminlter, Henry T hursby, Efg; one of the
Mafters_ of the Court of Chancery, Feffery Nightingale,E{q;
Richard Suiton, Bly; Fobn Law, Gent. Thomas Brown,
Gent. and Fobn Hizton, Clerk, Mafter of the Hofpital of
King Fomes, founded in -the Charter-houfe, within the
County of .Mfiddlcfex, at the humble Perition, and at the
only Colis and Charges of 7 bomas Surron, Elg; the firft and
D

prefent
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tefent Governours of the Lands, Pofleflions, Revenanes,
and Goods of the Hofpital of King Fames, founded in the
Charter houfe within the County of Middlefex, at the hum-
ble Petition, and only Coft and Charges of 7. Susron, Efq;
of the other Part made, and within fix Months then next
following, that is to fay, the 4th Day of November in the
oth Year of the Reign of the Lord Fames, now King of
England, abovefaid, in the Court of Chancery of the Lord
the now King, at Weftminfler aforefaid then being, in due
Manner of Record inrolled, according to the Form of the
Statute in fuch Cafe made and provided 5 and whereof one
Part, fealed with the Seal of the faid Zhomas Sutton, to
the Jurors aforefaid was fhewed in Evidence, bearing Date
the fame Day and Year, the Tenor of which Indenture
followeth in thefe Words : This Indenture made the firfd
Day of November in the Year of our Lord God One thou-
Jand fix bundred and eleven, and in the Years of the Reign
of our Sovereign Lord James, by the Grace of God King
¢of England, Scotland, France and Ireland, Defender of the
Faith, &c. that is to fay, of England, France and Ire-
Yand zhe oth, and of Scotland the 45th, between Thomas
Sutton of Baltham in the County of Cambridge, Efy; of
thke one Party, and the moft Reverend Father in God
George, Lord Archbifbop of Canterbury, Primate and
Merrogolican of all England, and the Right Houourable
Thomas Zord Ellefmere, Lord Chancellor of England, the
Right Honourable Robert Earl of Salisbury, Lord High
Treafurer of England, the Right Reverend Father in God
John, Lord Bifbop of London, tle Right Reverend Fatler
in God Lancelot, Lord Bifbop of Ely, Sir Edward Coke,
Knt. Lord Chief Fuftice of the Common Pleas, Sir Tho-
mas Fofter, Knt. one of the Fuflices of the Court of Com-
mon Pleas, Sir Henry Hobart, Kut. and Bart. Attorney
General of our Sovereign Lord the King, John Overall,
Dean of the Cathedral Church of St. Paul iz Londan,
George Mountain, Dean of the Collegiate Church of Weft-
minfter, Henry Thursby, Zfg; one of the Mafters of the
Court of Chancery, Jeffrey Nightingale, Efg; Richard Sut-
ton, Efg3 John Law, Geut. Thomas Browne, Gewr. and
John Hutton, Clerk, Mafler of the Hofpital of King James,
Jounded in the Charter-houfe withiin the County of Middle-
fex, at the buwmble Petition and only Cofts and Charges
of ‘Thomas Sutton, Efy; the firfs and prefenr Goverior
of the Lands, Poffe(fons, Revenues and Goods of the
Hofpiral of King James, founded in Charter-Houfe wwizh-
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in the Conmty of Middlefex, at the bumble Peti:ion and
only Cofts and Charges of Thomas Sutton, Ffy; of the
other Part, witneffeth, That whereas it hath pleafed the
King’s moft excellent Majefly that now is, by bis High-
nefs’s Letters Patents bearing Date ar Weltminfter zhe
two and twentieth Day of June in this prefeny ninth
Year of hbis Highnefs Reign over England, upon the
bumble Suir of the faid Thomas Sutton, to give Licence;
Power, and Authority to bim the [2id Thomas Sutton,
to place, erell, found, and ecflablifb, at or in the fuid
Houfe called the late diffolved Chatter-houfe befides Smith-
field within the County of Middlefex; one Hofpital, Honfe
vr Place of Abiding for the Finding, Suftentation, and
Relief of poor, aged, maimed, wneedy or imporent People,
as alfo to place, found, and eflablifp at or in the faid
Houfe one free School, for the Inftrutting, Maintenance
and Education of poor Children or Scholars, and that the
Jaid Hofpital fhould for ever afterawards be incorporateds
named, and called the Hofpital of King Yames; founded in
Charter-houle wizhin the Counmty of Middlefex, at the
bumble Petition and only Cofts and Charges of Thomas
Sutton, Efy; and that be the faid Thomas Sutton during
bis Life, and after his Death the faid Governors and
their Succeffors for ever, fbould- bave Power, Liceuce,
and Authority ro ordain, appoint; and place therein a
Mafter, a Preacher, a School-mafter and Ufber; and fuch
Numbers of poor People, Scholars, and Officers as they
Jpould think wmeet, and in Defanlr thereof; his Majefly;
his Heirs and Succeffors ; and where likewife our [aid
Sovereign Lord the King's Majefty, by the faid Letters
Patents, hath iuncorporated the faid Lord - Archbifbop,
Lord Chantellor, Lord Treafurer, John Bifbop of London,
(Lancelot) Bifb. of Ely, Sir Ed. Coke, Kut. Sir Tho. Fo-
fter, Knt. Sir Henry Hobart; Kut. and Bart. John O-
veral, George Mountain, Henry Thursby, Jeffery Nigh-
tingale, Richard Satton, John Lawe; Thomas Browne,
and the Mafter of the fuid Hofpital for the Time being,
by the Name of the Governors of the Lands, ‘Poffeffrons,
Revenues, and Goods of the Hofpital of King James,
founded in Charter-houfe within rhe Counry of Middle-
{ex, gt the bumble Petition and only Cofts and Charges
of Thomas Sutton, Ffy; and moreover bath thereby
granted Licence, as well to the faid Governors and their
Succefforsy to bave, take and purchafe, as alfo Lz'cem*;
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and Authority to the faid Thomas Sutton bis Heirs and
Affigns, 1o give, grant, and cffure unto the Jaid Gover-
wors and their Succeffors, fir the betrer Contintiance of
the fuid Hefpital and Free'School for ever, and for tke
better Maimenance of the Mafter, Preacher, Schoolma-
frer, Ufber, and fuch Number of poor Pecple, Scholars,
and Officers of and in the faid Hofpital for ever,as fhall
be therein placed as is afwrcfaid, Al and cvery the Ma-
aors, Lands, Tencments, Rents, Reverfions, Advowfons
and Hereditaments bereafter hevein mentioned 1o be gr.ans-
ed or conveyed, as in and by the faid Letters Fatenis a-
mong other T hings more ar large may appear, Silcrier
awhich f(1id Letters Patents the fuid Thomas Suttpn hath
by his Deed or Writing under bis Hand and Secl, bear-
ing Date the 30 Day of Oftober laft, ordained ard ap-
poiuted the faid John Hutton 20 be firft and prefent Ma-
fler of the fnid Hofpital, according to the Purport, Te-
wor, and true Meaning of the faid Lerters Patents> And
the faid Thomas Sutton leing minded i his Life time to
perfelt the fuid godly and charitable AL bLiv:flf, and nos
to leave it to be performed after bis Deatl Iy otlerss
This Indenture therefore witneffeth, that the j:id The.
Sutton, for and in Confideration of the Comtinuauce of the
Juid Hofpital and Free.School for ever, and for the better
Maintenance of the fnid Mafler, Preacker, Schoolmafler,
Ufber, poor People, Scholars, and Qfficers for ever lere-
after, with the Rents, Revenues, Ifjues, Commodities and
Profits of the Manors, Lands, Tencineuts, Rents, Rever-
Jions, Advowfons, and Hereditaments Foreafier. in tlcfe
Prefents mentioned to be conveyed, ai:d for and in Cex-
JSideration of the Sum of five Pounds of lawful Ancy of
England, Ly the fnid Lord Arclbifiop and other the Go-
verners aforefaid paid, wlich faid Swiz of five Povuds
the faid Thomas Sutton confefferh aud ackiowzdgerh Fim-
Jelf to kave reccived of the faid Govermors, cid thereof
doth acquit and diftharge the faid Governors fir ever by
thefe Prefents, And in Confideration of the yeariy Rent
of tweclve Prizce of lawful Money of Engla};d Sereofter
in and Ly thefe Prefents referved to the jiid Thomas
Sutton and his Heirs, and for divers otlyer‘good aid red-
Joiable Confiderations lim efpecially moving, bath Caccor-
diig to the faid Liccice of the King’s Majefly to Lim
the faid Thomas Sutton 1z rthat Belulf given) given,
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bargained, fold, grauted, confirmed, and conveyed, and by
thefe Prefents doth for bim and bis Heirs, bargain, [l
8ive, grant, confirm, and convey unto the fzid Governors
of the Lands, Poffeffions, Revenues, and Goods of the Ho-
Jpital of King James, founded in Charter-houfe within
the County of Middlefex, at the humble Petition cid on-
ly Cofts and Charges of Thomas Sutton, Ffy; and to their
Succeffors for ever, all that the Manfion-boufe commonly
called Charter-houle beffdes Smithfield, in tha fuid Coun-
1y of Middlefex, and all and fingular Meffuages, Houfes,
Courts, Xards, Gardens, Orchards, Clofes, and other Here-
ditaments within the Coumty of Middlefex, lately pur-
chafed by the fuid Thomas Sutton of the Right Honour-
able Thomas Earl of Suffolk, and all thofe his Manors
and Lordfbips of Southminfter, Norton, Little Hallingbu-
1y, alias Hallingbury Bouchers, 474 Much Stanbridge, i
the County of Eflex, with all their and cvery of their
Rights, Members, and Appurtenances whatfoever, and al-
Jo all thofe his Manors and Lordfbips of Buftingthorpe,
alias Bullingthorpe, and Dunnesby iz the County of Lin-
coln, with their and every of their Rights, Members and
Appurtenances whatfoever. Aund alfo all thefe bis Manors
of Salthorpe, alias Salthrope, alias Haltherope, alias Hal-
firoppe, Chilton, Blackgrove, Uffcot, Milenden, alias Mi-
funden, Watlefcot, alias, Wiglefcote, alias Wigelfcete, Wef-
cote, alias Welcete, and Ellcomb iz the County of Wilts,
with their and every of their Rights, Members and Ap-
purtenances, and alfo all that bis Park called Elcombe Park
in Elcombe in the faid County of Wilts, with its Rights,
Members, and Appurtenances, and all thofe his Lands
and Pafture Grounds called Blackgrove, containing by E-
fimation two bundred Acves of Pafture with their Ap-
purtenances in Blackgrove and Wroughton i the faid Coun-
ty of Wilts, and alfo all thofe Lands and Poftures con-
taining by Eftimation one hundred Acres of Land, and
Jixty Aores of Pafture, with the Appurtenances in Wigglef-
cote and Wroughton i1z the fuid County of Wilts, and alfo
all thofe his two Meffiages and one thoufund Acres of Land,
rwo thoufund Acres of Pafture, three hundred Aecres of
Meadow, and three hundred Acres of Wood, with the Ap=
purtenances in_ Brodehinton in the fuid County of Wilts,
and all thofe his Manors and Lordfpips of Campes, alias
Campes Caflle, otherwife called Caftle Campes, with the
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Appurtenances, fitnate, lying, and extending into the Coun-
ties of Cambridge and Effex, or in either of them, or elfe-
awbhere within the Realm of England. And alfo all that bis .
Manor of Baitham iz the County of Cambridge with all
and fingular the Rights, Members and Appurtenances
thereof whatfocver 5 and all thofe bis Meffiages and Lands
[eiruate, lying and being in the Parifbes of Hackney and
Tottenham 1z the County of Middlefex, or in either of
them, with their and ecither of their Rights, Members,
and Appurtenances thereof whatfoever, which [uid laft
mentioned Meffuage was lately purchafed of Sir William
Bowyer, Kut. and the fsid Lands in Tottenham now are
or late were in the Terure or QOccupation of William Ben.
ning, Yeoman s and alfo all and fingular the Manors, Loyd-
Gups, Mcfnages, Lands, Tenements, Rents, Reverfions,
Services, Meadows, Paftures, Woods, Advowfons, Patro-
nages of Churches, Liberties, Privileges, Franchifes, and
other Hereditaments whatfoever of the faid Thomas Sut-
ton; flitnate, lying, or being, or to be bad, taken, ov en-
joyed within the [aid Counties of Effex, Lincoln, Wilts,
Cambridge and Middlefex, or in any of them, with all
and every their Rights, Members, and Appurtenances
whatfoever, and alfo all Letters Patents, Fudentures, Deeds,
Charters, Extents, Court-Rolls, and other Writings, Mini-
~aments, and Evidences whatfoever, concerning the Premif
fes or any of them, or any Part or Parcel of them or any
‘of them, Except and always foreprifed out of thefe Pre-
Jents the Manors or Lordfbips of Littlebury 4nd Hadde-
frocke with the Appurtenances in the faid County of EL
fex, and all and fingular Meffuages, Lands, Tenepents,
Liberties, Privileges, Franchifes, and Hereditaments,
Part, Paycel, or Member, or accepted, reputed, or taken
as Part, Parcel or Member of the faid Manors of Little-
bury and Haddeftocke, or of cither of them, or ta
the fuid Manor of Littlebury and Haddeflocke or either
of them belouging or appertaining ;5 To lave and to hold
the faid Manfion-houfe, called the Charter-houfe, Defides
Smithfield, 424 all and every the faid lanors, Lord-
Sbips, Msffuages, Parks, Lands, Temements, Rents,
Reverfions, Services, Advowfons, Liberties, Franchi-
Jes, Privileges and Hereditaments, and all otler the
“Premiffes, with their and every of tleir Rights, Mem-
bers and Appurtenances (cxcepr before excepted) wunta-
the faid- Governors of the Lands, Poffeffions, Revenues,
‘ ' o o and
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. and Goods of the Hofpital of King James, founded in Chat-
ter-houfc awithin the Counry of Middlefex, ar the humble.
Perition and only Cofts and Charges of Thomas Sutton, Efgs
and their Succeffors for ever, upon [pecial Truft and Conji-
dence that all and fingular the Rents, Iffues, Revenues,
Comimnodities, and Profirs of all and finguiar the (aid Ma-
nors, Houfes, Lands, Tencments, Hereditaments, and other
the ‘Premiffes, with their Afpurtenances, fball be for ever
hereafter from Time to Time truly, feithfully, and wholly
diftributed, converted, and imployed by the faid Governors
and their Succeffors, to and for the Maintenance and Conti-
nuanceof the faid Hofpital and Free-School, and of the fuid
Mafter, Preacher, School-mafler, Uper, poor People, Scho-
lars and Officers of and in the faid Hofpital and Free Schosl
for the Time being, at all Times bereafter, and from Time
to Time for ever, according to the true Intent, Purport,
and Meaning of the faid Thomas Sutton, and according to
the Tenor and Purport of the fuid Letters Patent and of
thefe Prefents, and to none other Truft, U, Confidence,
Tutent, Purpofe, or Imployment awhatfoever, yielding and
paying therefore Yearly unto the faid Thomas Sutton and
his Heirs the Yearly Rent of twelve Pence at the Feaft of
the Nativity of St. John Baptift, yearly to be payed, And
avhen and as often asthe fuid yearly Rent of rwelve Pence
Jpall be bebind and unpayed at any Feaft awhereon the fame
ought to be payed, That then and fo often it fall be lawful
for the faid Thomas Sutton and bis Heirs inro the Premif-

. Jes and into every or any Part or Parcel thereof to enter
and diftrain, and the Diftrefs and Diflreffes there raken
to take, lead, and carry away, and with him and them to
detain, until be and they be fatisfied of the fnid Rent and
the Arrcarages thereof, if any be: In witnefs <whereof
the Parties firft above-named to thefe prefent Tndentures in-
terchangeably bave fet their Hands and Seals, given the
Day and Year firft above written. And further the Jurors
aforefaid fay upon their Qath aforefaid, That the afore-
faid Thomas Sutton, of the aforefaid Premiffes with the
Avppurtenances, in the County of Middlefex, as before is
faid, being feifed, the faid Thomas Surton, after the afore-
fiid Indenture of Bargain and Sale of the Premiffes with
the Appurtenances whereof, &c, by the aforefaid Zhomas
Earl of Szltﬁblk, to the aforefaid Zhomas Suttor made, and
after the Inrollment of the aforefaid Indenture, and beforc
the Letters Patent aforefaid, by the faid Lord the King
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¢hat now is, as is aforefl. made, and before the aforefaid In-
denture made between the aforefaid 7 homas Sutton of the
one part, and the aforefaid George, Archbifhop of Canrer-
bury, Primate and Metropolitan of all England, and others
of the other part, bearing Date the firft Day of Novewmber
in the Year of the Reign of the Lord the King that now
is the oth abovefaid, appointed one Richard Bird, to be
Porter of thefaid Mefluage, called the late diffolved Char-
ter-houfe befides Smithfield, (_of the aforefaid T homas Sutton,
which Richard Bird continued Porter of the faid Meflu-
age, after the faid Indenture made between the aforefaid
T homas Sutton of the one Part, and the aforefaid George,
Archbithop of Camterbury, and others of the other
Part, bearing Date the aforefaid firt Day of November
in the Year of the Reign of the faid Lord the King that
now is the oth abovefaid, until the Death of the faid 7ho-
mas Sutton. And further, the Jurors fay upon their Oath
aforefaid, That the faid Thomas Sutton afterwards, and
before the Time in which &%c. that is to fay, the fecond
Day of . November in the Year of our Lord 1611, made
his Teftament and laft Will in Writing, amongft other
Things, as followeth in thefe Words. . Aud my Will and
Meaning is, That unlefs the fuid Sir Prancis Popham and
the faid Lady Avne bis Wife do or fhall give to mine Exe-
cutor or Executors & general Acquittauce or Releafe ta
the Effet above mentioned, That then as well tlhe (aid Le-
gecy of rwo thoufand Marks fo willed to be given to the (aid
Sir Francis Popham a#nd the Lady Anne Fis Wife, As alfa
vhe other feveral Legacies given and bequeated unto every of
the fuid Children of the faid Sir Francis Popham and the
Lady bis Wife, fball vemain and be to the Ue of mine Erxe-
cutor or Executors, to be «wholly difpofed and given by
theme, within one whole Year after my Deceafe, partly to
the Mending of the Highways, and partly to goor Maids
Marriages, and partly to the Releafiug of poor Mew thet lie
in Prifon for Debt, and partly to the poor People of my in-
tended Hofpital, when it fballpleafe God it fball be eftabiifb-
ed and erefted : Alfo 1 give for avd rowards the Building
of my intended Hofpital, Chapel, aund Sclool-boufe the
Sum of five thoufand Poands : Item, I give into the Trea-
Jury or Storc-boufe of my intended Hofpital, to begin tlciy
Stock with and ro defend the Rights of the Houfe, one Thou-
sand Pounds of lawful Englith Money : And T give o every
vz of wy Feoffees, whom I bave put in Truft alont 1y in-
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tended Hofpitul, to whom I bave nor given any Tiing in
this my laft Will, the Sum of 1wenty-fix Pounds thirteen
Shillings and four Pence of lawful Money of Eogland 5 as
by the faid Teftament and laft Will more fully appeareth.
And further the Jurors fay, upon their Oath aforefaid,
That the aforefaid Tho. Sutton afterwards, and befofe the
aforefaid time in which, &Jc. that'is to fay, the 12th Day of
December in the Year of the Reign of the faid Lord the
King that now is, the gth abovefaid, at Hackwey in the
County of Middlefex, died without Iffue of his Body law-
fully begotten ; And thut the aforefaid Simon Baxter now
Plaintiffis, and at the Time of the Death of theé faid 7 ho-
mas Sutton, was Coufin and next Heir of the aforefaid 7 Fo-
mas Surton, that is to fay, Son and Heir of Dorothy,
the only Sifer of the faid Thomas Sutron. And further
the Jurors aforefaid fay upon their Oath aforefaid, That
the aforefaid Richard Surton and Fobn Egw afterwards,
and before the Timein which, &c. claiming as two Gover-
nours of the Lands, Poflfeffions, Revenues, and Goods of
. the Hofpital of King Fames, founded in Charter-houfz,
within the County of Middlefex, at the humble petition
and only cofts and charges, of T homas Sutton, E{q; inthe
Names, andto the Ufe of them who are named Governours
as aforefaid, into all and fingular the Premifles with the
Appurtenances, called the late diffolved Clarrer-boufe be-
fides Smitlficld, whereof, &c. entred and were thercof
feifed as the Law requireth, upon the Pofleffions of which
Richard Swutron and Jobn Law, thereof afterwards, and
before the Time in which, &5c. the aforefaid Simon Baxter,
into the faid Premiffes with the Appurtenances, whereof,
&c. entred and was thereof feifed as the Law requireth ;
upon the poflfeffion of which Simon Baxter thereot, the a-
forefaid Richard, Sutton and ‘Fobn Law, the aforefaid time
in which, into the Premiffes aforefaid with the Appurtenan-
ces, whereof, &€J¢. claiming as two Governours of the Lands,
Pofleffions, Revenues and Goods of the Hofpital of King
Fames, founded in the Charter-houfe, 2t the humble Peti-
tion and only Cofts and Charges of Zhomas Sutton, Efq;
in the Names, and to the Ufe of thofe who are called Go-
vernours, as afore is faid, re-entred, as the aforefaid Simon
Baxter above againft them complaineth. And further,
the Jurors fay upon their Oath aforefaid, That the aforefaid
Richard Sutton and Fobm Law, in the aforefaid A& of
Parliament of the yth Year of King #ames abovefaid, and
in the aforefaid Letters Patent of the faid King, and in the
aforefaid Indenture of Bargain and Sale, made beiween
the aforelaid Thomas Sutton of the one part, and the aﬂi_re-
' aid
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faid George, Archbifhop of Canterbury, and others of the o-
ther parr, bearing Date the firft Day of November in the
Year of the Reign of the faid L. the King that now is, the
oth - abovefaid, named, and the aforefaid Richard Sutron
and %obn Law, now Defendants, are one and the {fame Per-
fons, and not others nor divers. And that the aforefaid
T homas Lord Ellefincre, Robert E. of Salisbury, the Rev,
Father Zauncelot Bifthop of Ely, Tho. Fofier, Henry Hobart,
Fobn Overal, Henry Thursby, Feffery Nightingale, Richard
Surton, Fobn Law, and Lhomas Brown, in the aforefaid
A& of Parli. of the yth Year abovef. named,and in the aforef.
Letters Patent of the faid L. the K. and in the aforef. In-
denture of Bargain and Sale, made to George Archbifhop of
Canterbury and others, are one and the fame perfons, and
not others nor divers, And that the moft Rev. Father in
God, George Archbithop of Canterbury, T homas Lord El-
le{inere, Robert Barl of Salisbury, Fobn Bifhop of London,
Launcelos Bithop of Fly, Edwaid Coke, Tho. Fofter, Henry
Hobart, Fobn Overal, George Mountain, Henry T hursty,
Feffery Nightingale, Richard Sutton, Fobn Law, and T bo-
mas Brown, in theaforef. Letters Patent of the aforef. Lord
the King mentioned, and in the aforef. Indenture of Bargain
and Sale made between the aforef. 7' homas Surton of the one
part, and the aforef. Rev. Fatherin God, George Archbifhop
of Canterbury, Thomas Lord Ellefinere, Roberr Earl of Salis-
bury, Fobn Bifhop of London, Launcelot Bilhop of Ely, Ed-
ward Coke, Thomas Fofter, Henry Hobart, Fobn Quveral,
George Mountain, Henry Thursby, Feffery Nightingale,
Richard Sutron, fobn Law,Thomas Brown, and Fobn Hui-
zon of the other part, are one and the fame Perfons, and not
others nor divers, And that all the Manors, Lands, Tene-
ments, and Hereditaments, in the aforefaid A& of Parliam.
of the yth Year abovefzid, and in the aforefaid Letters Pa-
tent by the aforefaid Lord the King to the aforefaid 7 homas
Surten granted, and in the Indenture aforefaid of Bargain and
Sale made between the aforefaid Thomas Sutton and the a-
forefaid George Archbifhop of Canterbury, and others, (ex-
cept the Lands Tenements,and Hereditaments, called the
late diffolved Charter-houfe befides Smithfield, purchafed of
the aforefaid Zhomas Eatl of Syffolk) mentioned, are one
and the fame Manors,Lands, Tenements, andHereditaments,
and not others, nor divers. And that the aforef. Lands, Tene-
ments, and Hereditaments, called the late diffolved Charzer-
houfe befides Smithfield, in the aforefaid Indenture of Bar-
gain and Sale made betw. the aforef, 7%0. Sut20 and the aforef,
“T'lo. E. of Suffulk, and others, bearing date the gth day of May
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in the Year of the Reign of the faid Lord the King that
now is, the gth abovefaid, and in the aforefaid Letters Pa-
tent of the aforefaid Lord the King to the f2id Zhomas
Sutron made, and in the aforefaid Indenture of Bargain
and Sale between the faid T homas Sutton and the afore=
faid Archbifhops of Canterbury, and others likewife named,
whereof, §&c¢. are one and the fame Lands, Tenements,
and Hereditaments, and not others nor divers. And that
the aforefaid 7 homas Sutton, in the aforefaid A& of Pap-
liament of the yth Year abovefaid named, and in the Wri-
ting aforefaid to Fobzn Hufton aforefaid made, and in all
other the Conveyances, Writings, and Letters Patent afore-
faid named, is one and the fame Perfon, and not others
nor divers. And that the aforefaid George Mountain,
at the Time of the making of the aforefaid Lctters Pa-
tent of the aforefaid Lord the King, who was, and new
is Dean of the Church collegiate at Weftminfler 5 and that
the aforeflaid George Mountain, in the faid Letters Pattent
of the faid Lord the King named, and the aforefaid George
Mountain, in the aforefaid Indenture of Bargain and Sale,
by the aforefaid 7 homas Sutton, to the aforefaid George,
Archbithop of Canterbury, and others, as afore is faid
made, named, is one and the fame Perfon, and not other nor
divers. And the aforefaid Fobn Hurton, in the aforefaid
Writing named, and in the aforefaid Indenture of Bargain
and Sale of the aforefaid Zho. Surron named, is one and
the fame Perfon, and not other nor divers. But whether
upon the whole Matter aforefaid, by the Jury aforefaid
in Form aforefaid found, the aforefaid Richard Suttor and
Fobn Lawe be guilty of the Trefpafls aforefaid or not, the
faid Jurors are utterly ignorant ; and pray the advice of the
Court here, &¢c. And if upon the whole Matter aforefaid,
in Form aforefaid found, it fhall feem to the Court here,
that the aforefaid Rich. Sutton and Fobn Law are guilty of
the Trefpafs aforefaid, as the faid Simon Baxter againft
them complaineth ; then they affefs the Damages of the
{aid Simon Baxter, by Occafion of that Trefpafs, beyond
his Cofts and Charges by him about his Suit in this Part
expended to one Penny, and for his Cofts and Charges to
12 Pence. And if upon the whole Matter aforefaid, by the
Jurors aforéf. in Form aforef. found, it fhall feem to the Court
here, that the aforefaid Rich. Sutton and Fobn Law are not
guilty of the Trefpafs aforef. then the faid Jurors fay upon
their Oath aforef. That the aforefl Rich. Sutton and Fobn
Law are not thereof guilty, as the aforefaid Rich. Sutzon
and Fobn Law above for themfelves have alledged. And
becaufe the Court of the Lord the King here is not yer ad-
vifed of giving their Judment of and upon the Premiffes,
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Day thereof is given to the Parties aforefzid, before the
T.ord the King at Weftminfler, until Wednefday neat after
15 Days of Eafler, to hear their Judgment of and upon
the Premiffes, becaufe 'the Court of the Lord the King
here thereof not yet, &c. At which Day' before the Lord
the King at Wzftm. come the Partics aforefaid, by their
Attornies aforefaid ; and becaufe the Court of the Lord the
King here is not yet advifed, of giving their Judgment of
and upon the Premiffes, day thereof is further given to the
Parties aforefaid, before the Lord the King at Weftminfler,
until Friday next after the Morrow of Holy Trinity, to hear
their Judgment thereof, becaufe the Court of the Lord the
K. here thereof not yet, &'c. Upon which (Day), the Pre-
miffes by the Court of the Lord the now King here being
feen, and all -and fingular the Premiffes fully underftood,
and mature Deliberation being thereupon had, for that it
feemeth to the Court of the Lord the now King here,
upon the whole Matter aforefaid in Form aforefaid found,
that the faid Richard Swuwtton and Fobn Lawe are not
guilty of the Trefpafs aforefaid, as the faid Richard Sut-
2n and Fobn Law above for them (felves) have alledged ; it
granted that the aforefaid Simon Baxrer take nothing by
his Bill aforefaid, but for his falfe Clamour thereof be in
Mercy, &c. And that the aforefaid Richard Sutton and
Fobn Lawe go thereof without day, &¢. And that the
aforefaid Richard Sutton and Fobn Law recover againft
theaforell 8. Baxter 24.1. for their Cofts and Charges by them
about their Defence in this Part expended, to the faid Ri-
chard Suston and Fobn Lawe, with their Affent by the
Court of the Lord the King here, according to the Form
of the Statute in fuch Cafe lately made and provided, ad-
judged 5 and that the aforefaid Richard Sutron and Fol:
Law have Execution thereof, ¢, '

THE
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C A S E
~ Sutton's Hofpital.

IC H. 10 Jacobi Rot. 574. In the King’s Bench be-Jeok. Cenr.
M tween Simon Baxter, Plaintiff, and Richard Sur-27°

ton and Fobn Lawe, Defendants, in Trefpafs, De
€0 quod ipf7 30 May 10 Fac. a, Capital Mefluage called the
Charter-boufz, in the Parifh of Saint Sepuichres, in the
County of Middlefex, freger’ & intraver’ 5 upon Not guilty
pleaded, the whole fpecial Matter was found, which was
adjourned out of the Court of the King’s Bench by the z Bulft. 146.
Judges of the fame Court, into the Exchequer-Chamber ;
and it was argued at the Bar for the Plaintiff by Fobn
Waiter of*.he Inner Temple, Yelverton of Grays Inn, and
laftly by % con, Solicitor General ; and for the Defendant
by Crociziry of the Inmer Temple, Hutton, Serjeant at
Law, and by Holart, Attorney General. And the Plain-
tiff’s Counfel ‘argued flrongly in general. 1. That there
was not- any Incorporation created by the King’s Letters
Patent, dated 22 Punii 9 Fac. Regis. 2. Admitting the
Incorporation was good 5 yet there was not any Foundation
mad.. by Suzton according to the Authority given him. 3.
Thac the Bargain and Sale made by Swzzon, bearing Date
1 Nov. 9 Fac. was utterly void, and by Confequence all
the faid Poflefions defcendible to the Plaintiff in
particular.  And in the Argument of this Cafe, thefe
Points upon thofe Grounds were moved, 1. It was; Opjedtion:
objefted that by the A& of Parliament 9 Feb. y Fac. Poftcaz4.b.
Regis in the Record mentioned, An Hofpital was
legally erefted and incorporated at Hallingbury in the
County of Effex, and all the faid Manors given to it; and
by Confequence the faid Corporation made after the faig

' A



2. Objeéfion.
Poltea 25. b.

3, Objettion.
Poftea23. b.

4. Obje&tion,
Polteazy a.

£. Obje&ion.
Poftea 31. a.

6. Objettion.
Yoitea. 32. a.

7, Obje&tion.
Poitea 33. a.
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A& by the Letters Patent 22 Funii 9 fac. Reg. was utter-
ly void. Note Reader, the faid A& cannot give the faid
Houfe called the Charter-houfe, for Suttor purchafed it af-
terwards, viz. 9 May 9 Fac. Reg. as by the Record ap-

ears.
d 2. That no Hofpital was founded by Suzz0., and therefore
the Incorporation failed ; becaufe Su#toz had the King’s Li-
cence to Found, Ereét and Eftablifh an Hofpital; which
was an A& precedent to be performed by Suzzon before the
Incorporation, which he hath not done; and fo he has not

‘purfued his Licence 5 which Licence the King might have

countermanded ; and which was countermanded in Law by
the Death of Sutton.

3. That the King by his Charter can’t name the Houfe
and Inheritance of Sw¢ron to be an Hofpital, for that would
be to give a Wame of an Hofpital iz alieno folo.

4. The Place of every Corporation ought to be certain,
for without acertain Place there can’t be any Incorporationg
but here the Licence to Suzzon is to found an Hofpital 4z or
in the Charter-houfe ; {o that he may found it in all or any
Part of the fame Houfe, apd therefore till Swzzon has found-
ed it certain, there is not any Certainty of the Place, and
by Confequence, no Corporation. To which was added,
that a Place by a known Name is not fufficient to {upport
the Name of an Incorporation, but it ought to be defcribed
by Metes and Bounds ; and divers Precedents were cited and
fhewed, where the Scite of Hofpitals, Priories, &c. were
fo particularly defcribed.

5. The King by his Letters Patent intended to make a
prefent Incorporation, and fo his Words exprefly import,
ziz. From benceforth, &¢. And yet no Incorporation can
be till Suzzon has pamed a Mafter, and the Letters Patent
bear date 22 Funii Anno 9, and the Writing of Nomination
30 Oftab. Anno 9, and fo the Letters Patent are repugnant
in themfelves and void.

6. Until there be an a&tual Hofpital and Poor in it, there
can’t be Governors of them, for Governors ought not to be
idle, or as Cyphers in Algebra; for Governors and Govern-
ment are relativa, que funt fimul tempore, and as well in
his Will as in other Inftruments, he has called it many
Times his intended Hofpital. '

7. To every fuch Corporat. a Foundation is requifite ; and
here is not any Foundation made by Swrton. For firft he
ought to have per werba prefevipta & in terminis termi-

nantibus
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nantibys founded, erefted and eftablifhed the faid Houfe

of Charter-houf an Hofpital, &¢. And it was compared to

Cafes of Exchange, Frankalmoigne, Dedi, Warrantizo, 4 Co.30.b.
Frankmarriage, que funt verba legalia & incompatibilia,

&c. And divers Precedents were fhewed to the Juftices of
Ere&tion of Hofpitals, Schools, &¢. wherein the faid Words

of Fundo, erigo, €c. were ufed. Secondly, Before fuch Poftea 8. 4.
lawful Foundation made by Swuttom, a Stranger could not 3% 2-33-b.
have given any Land or other Thing to the faid Governors.

Thirdly, Without fuch Foundation, in Time to come it

fhall not be known who fhould be the Founder, whereup-

on Confufion would enfue. - ‘

8.' The Nomination of the Mafter made by Surzon is 8 Objection,

void for two Reafons, one that he was nominated to be L °ted 3+ a.
Mafter but at Will, where he ought to be nominated for
Life, in as much as he is to have a Freehold in the Land.
Alfo there ought to be at leaft an attuai Hofp. founded by
Sutton according to his Licence, before he could nominate
a Mafler of it; for otherwife it fhould be a Mathematical
or Utopical Hofpital.

9. The faid Bargain and Sale made by Suzzon to the faid 9, Objeion.
Governors was void for three Reafons. 1. That the Mo- I‘ggff’f' 3.
ney which was the Confideration thereof was paid by the 6.3, ™
private Perfons of the Governors, and therefore the Bar-
gain and Sale of the Manors, $5¢. can’t enure to them in
their Politick Capacity. 2. The Habendum is to the Go-
vernors upon Truft and Confidence, and a Body Politick Q.
aggregate of many can’t ftand feifed of a Truft or Confi-
dence to the Ufe of another. 3. Becaufe no Hofpital was
founded by Surton according to his Licence ; and for all the
other Obje&tions made againft the Foundation and Incorpo-
ration, the faid Bargain and Sale was void, and by Confe-
quence all the faid Manors defcended to the Plaintiff . as
Coufin and Heir to Sutron.

10. That no Hofpital was incorporated by the faid Let- 1> Otjection.
ters Patent, and therefore it was Objefted, That the King toltes 34 =
could not incorporate them by the Name of Governors, &c.
of the Hofpital, but of an Hofpital in Law, or a legal Ho-
fpital, as it was called ; for the Governors can't plead, that
they are feifed in jure Hofpiralis fui, becaufe in Law there
was not any Hofpital. )

Which brief Report I have made of thefe ObjeCtions, be-
caufe I think ’em, or the greater Part of them were not wor-
thy to be moved at the Bar, nor remembred at the Bench :

And that this Cafe was adjourned to the Exch, Chamb. by the
Juflices
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Juftices of the King’s Bench, more for the Weight of the
Value, than for the Difficulty of the Law in the Cafe. And
the entire Record, as appears before by the Exceptions,
ought to be the Cafe, the which was argued openly in the
Exchequer Chamber by all the Judges of England, and Ba-
rons of the Exchequer, (except the Chief Juftice of the
King’s Benchy who was then fick,) viz. Sir Ro?. Houghton,
Sit Auguftine Nickolls, Sir Fohn Dodderidge, Sir Humfrey
Winch, Sit Edwerd Bromly, Siv- Fobn Crokey Siv Fames
Althain, Sir George Snigge, Sit Peter Warburton, Sir
Tazwerence Tasficl!, Chief Baron, and Sir Edward Coke,
Chief Juftice of the Common Pleas. And it was refolved
by them all in their Arguments (except by Baron Suigge
and Juftice Croke) that Judgment fhould be given againft
the Plaintiff, It quia reflum eft index fui & obligur. A
Right Line makes Difcovery not only of that which is
Right, but of - that which is wrong and crooked ; and the
Confirmation of the Right and Truth is the Confutation
of Errorand Falfhood. I will report the Effe of the Rea-
fons and Caufes affirming and confirming the Refolutions of
the Judges, which are of fo great Authority, Perlpicuity and
Gravirty, that it is not neceflary that the Objeétions fhould
have any particular Anfwer, and yet for the Satisfaétion of
all, every one of them fhall be particularly anfwered. And
becaufe this Cale chiefly depends upon the' Letters Patent,
and the beft Expofition of the King’s Charter is upon the
Confideration of the whole Charter, to expound the Char-
ter by the Charter it felf, verba carte regie £que portant

Suam expafirionem 5 and the King’s Letters Patent in this

Cafe are vifcera caufe, & expofirio que ex vifteribus caufz
nafitur oft aptiffima & fortiffuna in lege s 2}l the Parts of
the Letters Patent were confidered, and every material Pare
thereof cxplained according to the true and genuine Senfe,
which is the beft Method, upon the Confideration of many
others, for the more clear Report of this Cafe.

The firft Part of the faid Charter contains a fhort Recital
of two Things, 1. of the Title of the A& of 9 Feb. Ao 9.
viz. An A 1o confirm and enable the Ereltion and Efta-
blipment of e Hrfpital and free Graminar-Schocly done and
intended to be done by Thomas Sutton, Ef7; which Tide
proves that no Hofpital, §&c. was founded by the Altie
felfs but the Scope of the A&t was to enable Sutron to eret
and eftablifh an Hofpital, ¢Zc. and therefore the Title faith,
intended to be done awnd perforiied by Thomas Suttony Fiy;
And that alfo appears by divers Parts of the Body of the
A&, which arc all e furaro 8 wibil in frefoil

X. e
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1. Be it therefore enatted, That in the Towit of Halingbuty,

&c. there may be builded one meet Houfe for Abiding of poor
People and Scholars, &c. which are Wotds de fururo, and ie

is not certain in what Part of the Towii the Houfe fhall be
built, &c. 2. And thas the fame fhall and may be called and
named the Hofpital of K. James; which are Words alfo 4¢
Juturo. 3. And that the Lord Archbifhop of Canterbury,&5c.
Jbail and may be the Governors,fSc. 4. And that the fume Go-
wernorsy €¢. fpall for ever beresfter fland and be incorpo-
vated : Which Words ought to be intended to take Effe&t
after the Eretion of the Hofpital, &c. in a certain Place,

€5¢. and fo the Conftrution is iz future, Which well appears

by the Words 4¢ futuro following, and may have perpetual
Succeffion. 5. And may for ever bereafier bave; bold, and
engoy, Lordfpips, Manors, &ec. wirhour Licence ¢f Alienation

or Licence of Mortmain. By which it appeats; that this
Claufe is not in Effe@, but a Licence o give Manors,
Lands, 8¢, held iz Capire without other Licence of Alie-
nation, and alfo without other Licence of Mottmain.  But

this Claufe was fuperfluous and impertinent if the Land
fhould pafs by the A& it felf, for then no Licence in thofe
Cafes was requifite. And without Queftion if it were admit<

ted that there was a Corporation, yet no Lands are given to

it by thele Words e fururo. Alfo although the faid Lands
were given them, yet the King by his Letters Patent can
ereft and incorporate an Hofpital ih the Charter-bonf,
which was purchafed after the A&, and the Alion of
Trefpafs in the Cafe at Bar is for a Trefpafs done in the
Charter-boufe. But it was refolved by all the Juftices

and Barons of the Exchequer (except Juftice Croke)that the

A& of 9 Fac. doth not incorporate the Governors, &¢. but

in fururo, which never did nor can take Effeét ; and by
Confequence no Land was or could be given thereby. The '
.d Branch of the Recital is of the Purchafe of the Charter- The id Branch
boufe after the A&, which, as it is there rehearfed; is more ©f the Charter.
£t and commodious than Halingbury to be converted into z
Hofpital. , . ‘.

In the fecond Part Suzton is a Suitor and Petitioner to the
King for four Things, 1. Togive Licence 10 found, eref¥ and
eftablifp an Hofpital-boufe, &c. and free Grammar School,
§5¢. at or in the Charter-boufe; wherein has been obferved
the Incertainty of the Suit, viz. at or in the Charter-honfe;
but of that hereafter. 2. To incorporate the Governors here-
aficr named, fo that Suston himfelf names the Governors

which the K. incorporaves. 3.8y fuck Name of Intorporation
E ' as
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as is ereafter meentioned to have Capacity and Ability, &e.

by which alfo it appears, that Suzton devifes and preferibes

the Name of the’ Incorporation; and by all thefe three

Claufes it appcars, That the Suit of Suzton and his ex-

prefs Confent was, that the Governors fhould be'named of

the faid Houle called the Clarrer-loufe. 4. Sutton was Sui-

tor, that the Governors, £5¢. might take in Mortmain_ for

the Letter Maintenanse of the fuid Hufpital, free School,

Preacher, . . B ' :

The 34 Part The third Part of the Letters Patent contains Grants
%ﬁ,];m;)(i:v'i‘i‘;;fr'and A&s made by the King in two Manners, f¢. by Way
of the Charter, of Licence and by Way of Grant ; of the Licences fome
are requifite, fome abundant and not requifite 5 and fome

requifite for the Suftentation of the Poor, &c. and not to

the Effence of the Cerporation ; and of the Grants, fome

are 712 prefenti, and fome in futuro, and of each of them.

fome are of Neceflity, and fome explanatory and not of

Neceffity ; and thofe which are of Neceflity, fome are of

Neceflity to the Creation of this Body politick, and fome

to the Continuance and Prefervation of it. And intothofe

Branches all the faid Letters Patent are divided, which

fhall be obferved as they arife and have Place in the

fame Letters Patent : But befere all the Licences and

Grants, the King prefixes a Preamble, ft. The King af-

felting (o good o Work, of bis Priucely Difpcfition and Caic

" Jor the Furtheranse thereof, and thar the fame may take

the betrer Effett, &c. (wherein appeareth the Honour,

Charity, and pious DHpofition of the King) giveth Li-

cence to 'T'. Sutton, Fis Heirs, Fxecutorsy, Adminiftrators and

Alfigns, at all Times bereafter at their Will and Pleafisre to

place, ercét, found and effabhifb, ct or in the faid Houfe

called tl:c Charter-houfe, one Hofpiral Houfe and Place of

Abiding for the Fiuding, Suflcitation, and Relicf of foor

aged, maumncd, needy, or tmporent Peaple, Ec. Al 10 erell,

Jeund, &e. one free School, for the Inflrultion, Teaching and
Maiurenance of poor. Children or Scholars, §c. And to.

2lace and wnointain a learned Scloclnafler and Ufber to

zecch and inftrull the faid Clildreir in Graiiiar. And

alfe one learned and gudly Preacher, o preach and teach

the Word of God to all tle [1id Perfons, poor People and

Childyen, Aeinbers aud Qfficers at cr in the faid Houfe.

This in the firlt Place contains the End of Surror’s Piecy

Anfwer to the and.Charity: Yor (@) Sapicus iucipit a fine, & guod pri-
(zj\%‘g?i‘f“'o anune eft i inrentione, wltinmiz ¢ft in Exccutione. And that
b. 127. b, 7% was a. grand Motive to the King ofihis Royal Authority to,
Ameaz;. b give him Means, . by Creation of a capable Body poli-
tick by Way of Incorporation, to have a perpetual Succeffion

to perfeét and perpetuate fo pious and charitable a Work.

And
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And that the Incorporation ought to precede the Execution

of this Licence, is evident by the Wordsand Coherence of

the Letters Patent, f&. for this Licence is iz fururo, fé. to

L ho. Svtrer, his Heirs, Executors, Adminiftrators and Af-

figns, 2t all Times bereafier at their Will and Plecfire, &e.

fo that it is future as well in Perfons, Heirs, Executors, &Jc.

as in the Thing to be done. But when he comes to the

Claufe of Incorporation, he doth it per werla de prefenti
tempore.  And the fuid Perfons and their Siiceffors by the

Name, £5c. We do by thefe Prefents for ever hereafier really

and fully incorporate, &¢. By which it follows; that the In-
corporation being prefent, and the Execution of this Part of

the Licence future, the Incorporation ought of Neceflity to
precede the Execution of the Licence. Then foralmuch as

the principal Foundation of the Scruple was conceived upon

thefe Words, 20 found, ereft, and eftablifh, the true Ety- |
mology and genuine Senfe of them was confidered 5 and ex 2 Inft. 723,

vi termint fundare, nihil alind ot quam fundawmentum ja-

cere feu ponere, &c. tolay the Foundation of a Building 3

and in this Senfe the Holy Ghoft (which moved Suston 1o

this Work of Charity) in the Seripture takes it. And there-

fore in the (2) 1 Regum, cap. 6. 37. Fundata eft domus anno (s) i Reg c.6:
Primo, & anno 11 psrfelta fuit domus in owmni opere fuc.ver. 37,38
And (2) 1, Regum, cap.16. 34. ZEdificavit. in diebus illis 4y | Reg c16.
Hiel de Bethel Ferico in Abirans primirivo fuo fundavit, ver 16.

& in Segub uoviffimo fuo pofuir portas. By which it ap-
pears, that to found is to lay the Foundation of 2 Building,
which is the firft mechanical Part of Architefture. Then
when the Foundation is laid, then comes the Ere&ion of
the Houfe, as it is faid by the Son of Sirach 49. 15. Frexit e
nobis muros, & erexit domus noftras. And although the ~
Youndation be well laid, and thereupon a Building well
erefted, yet it ought to be well conjoined and eftablifh’d,
and therefore this Word eft4blifp is added to make the Build-
ing have Continuance. 3 Reg. 13. Stabiliam thronuin ejus 5
that is, 1 will make his Throne to have Perdurance and
Continuance. So that to found, ereft, and ellablifh, are O-
pera Laboris, & Laboris Architetlor’, and that appeats by
the Words of the Charter it felf, f. The K. affeéling fo good

a Work, tam bonum opus: Moreover the fubfequent Words ,
prove it alfo ; 7o found, erelt, and cftablifh, what 2 an Hofpi- '
tal-boufe. So that it clearly appears, that the Effeét of this pog 51.2.b
Licence is to make fit and to finifh and furnifh an Hofpital-

houfe for the Habitation of the Poor, §&¢c. See after, Aiich.

34 & 35 Eliz. the Cafe of the Holpital of Bridewel for

the Expofition of thefe Words, fundo, erigo, & ftabi-

lio, which is a ftronger Cafe than this is. And this

Word Place in the firit Place is to be intended, as hath

been faid, in the laft Placc, e, To place Poor in ir,

E = to

<)

<1.€.49.V.57.
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to erect a free School for the Inftru&ion of Youth, and for
the Maintenance of a Preacher. But how fhall this holy
and charitable Intention (that it fhould remain in Succeffion
for ever) be brought to an End and Effett 2 The Charter
it felf fhews it in Effe@ in this Manner: It is impoflible to
take in Succeffion for ever without a-Capacity ; and a Ca-
pacity to take in Succeflton can’t be without Incorparation ;
2nd the Incorporation can’t be created without the King;
for this Reafon the Charter faith, And for the Mainte-
nasice and Continuance of the faid Hofpital, &e. and that
the fame may take the betrer Fiffelt, that the faid Per-
Jons, &e. be one Body corporate and politick, to have per-
petual Succeffion for ever to endures We do by thefe Pre-
Sents for ever bereafter fully and really incorporate, €c.
to have Capacizy and Ability to rake, €5c. Without this Ca.
pacity the End can’t be effefted, for (2) Inhabitants of a
Town, or other fingle Perfons (who have not Capacity to
take in Succeflion but only ‘te their fingular Heits) have
Cupacity to take an Incorporation; and after their Incor-

oration they have Capacity te take In Succeffion any
£ands, Tenements, or Hereditaments; ande fequitur,
that the Incorporation which-gives Capacity ought to pre-
cede the Donation of any Land, &c. Another Licence is
given to this new Incorperation to take in Mortmain. This
Licence is not of Neceflity, either of the Effence of the
Incorporation, or of the Continuance of it; but yet itis
requifite for the Eftablifhment and Maintenance of the
End, fiil. to have the Poor {uftained, and Scholars inftru&-
ed, &¢c. For they can’t be maintained without a Revenue,
and the Revenue (as has been faid) they can’t take and
zetain without a Licence in Mortmain ; and therefore thofe
two, f¢. Incorporation and Licence in Mortmain ought to
precede the Dotation. Thefe Words to found, eret, and
cftablith an Hofpital-houfe, can’t be extended to the In-
corporation, for that belongs only to the King, and that
the Iing makes ; not to any Dotatien, for as ver (as hath
been 1aid (there is not any Capacity 5 Ergo it extends only

‘to the Building and Finifhing of the faid Houfe to be = fit

Habitation for Poor, &c. Sutzor thinking and rethinking
that as well the Incorporation as the Licence in Mortmain
were in their {everal Degrees requifite to bring his good
and charitable Purpofe to Effed, to the End that the
King would grant that which was only in his Power to
grant, and which he himfelf without the King could not
do; he was a Suitor to the King to grant him Licence to do
that which of himfelf in Refpett of the Ownerfhip of
Land he might do without the King, il To build, fi-
nifh, and furnifh the faid Heufe for the Habitation of

4 Poor,
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Poor, as well before the Incorporation as after : But to give
it Succeflion, £5¢. as hath been faid he could not; 2nd there-
fore this Licence was but explanatory to declare what Swus-
2012 as Owner of the Land might do, cither with the K.s
Licence or without the K. and therefore the K. could not
countermand this Licence, becaufe it is but declararory of
that which Suzronz might do as Owner of the Land without
any (4) Licence 5 and this appears by the Book in 3 H. 7. (a) 3 Inkt. 202,
Furz, Grant 36. the Record whereof I have feen, between
F. Buckland Viatner Pl in an Aétion of Trefpafs, and Ric/.
Fowcher Chaplain Defend. Term. Santt. Mich. » H.7. Rot.
1550 in the Ks Bench, and in the Report atlarge, (5) 2 H.7. (45 )By. Patent
13, 4. b. where the Cafe in Effe@ is, That K. H. 4. by his 44
Letters Patent, an. 6. regni fui, reciting that Rob. Ramfey
was feifed in Fee of an Houfe in the Parifh of St. Aargarer
in London, calied the Sun, &¢. notwithftanding the Stur. of 7
Mortmain, de gratia fua fpeciali, and for 20 /. gave Licence
to R, Ramfey, that he might give 20 Marks Renrt, ifluing
out of the faid Houfe, (¢) cuid’ capellano divina celebranti ad (c) 1 Rol. 513
altare beare Mar® in Ecclef. S. Magni London fingul’ dicbus
Fro falubri flazu pred’ Rob’ €5 Fobaw’ vxor fne, &c. Ha-
bend’ & tenend’ eid’ capellano & fuccefforid> [uis copellai
Cantarie pred divina in Ecclef. pred’ ad altare pred’ pro
Jalubri flatu, E5c. juxta ordinativien pred Rob. in bacpar-
ze faciend’ celebrat’ insperper, &c. And afterwards the faid
Rob. Ramfey by his Deed indented tripartite, 10 Fum.1407.
founded, ordained and-ereéted the faid Chauntry, and or-
dained and named one Fo. Meadow to be the firft Chaplain
to do the {uid Divine Services; and further by the faid
Deed granted to the {aid Z Meadow the 1it Chaplain 10
Marks of yearly Rent iffuing out of the faid Houfe, Fo have
to him and his Succeffors, Chaplains of the faid Chauntry,at
4 ufual Feaftsin Zond. to be paid, with Claufe of Diftrefs,70
him and his Succeflors; and further appointed by the fame
Deed, that he himfelf fhould prefent to the faid Chauniry
during his Life 5 and after his Deceafe, that Fobanna his
Wife fhould prefent to it during her Life, and after her De-
ceafe the Parfon and Churchwardens of the faid Chuich. of
St. Magnus, and their Succeflors ; and afterwards the faid
Fobn Medow died, and after divers Vacations the Defend.
Rich, Fowcher was prefented to the faid Chauntry, who for
the faid Rent arrear entered into the faid Houfe the Door
being open, and took a Cup of the Plaintiff’s fora Diftrefs,
&5c. for which Taking the Aétion was broughr, upen which
Matters the Parties demurred in Law : And this Cafe was
adjourn’d into the Exchequer-chamber, and there before
all the Judges of England divers Objetlions were made a
gainft this Licenfe and Grant. 1. Becaufe they were cui-
dam capellaro, and named none in certain ; and when
the King’s Grant is uncertain it is void; as if the King
E 3 licenfes
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(#)Perk, 865 licenfes one to give 20 Marks Rent(a) cuid’ Abbari, the Grant

1 Rol. s13.

z Rol 42,

e

< Rol g,

RN

is void, becaufe it is incertain. 2. There is not fuch Chaplain
till R. Ramfey has named and ordained one, o that it appears,
that the Grant would be t¢ him who was not iz ver” natvra 5
as if the K. gives Licence togrant to the Major and Commo-
nality of Iflington, it is void where thereis not any fuch Incor-
porat. altho’ the Inhabitants of Ifling. be afterwards incorpo-

‘rated by the Name of Majorand Commonality, becaufe there

was no fuch Corporat. iz rer'naturaat the Timeof the Grant,
3. It was objefted, that the K. had not made any Incorporat.
in that Cafe, and an Incorporat. is a Thing to be made only
by the K.himfelf ; and thefe Words juxts ordination’ per R’
Ramfey fiendam, thould not enable the faid Ramféy to meke
dn Incorporat. for the K. can’t give Licence to any to make
an Incorporat. but the {aid Words would give hima Power to
make Ordinances, firft touching Mafles and otherdivine Ser-
vices. 2. Of what Manner of Habit he fhould be. 3. To Luve
perpetual Succeflion, f. elettive, prefentative, or dorative,
and that is the Effe& of the faid Words and not to meke a
Corporat, and the K.s Grant {Lould not be'taken by Impii.
cation, /. by the Words to make an Incorporat, and allo to
give Licence to grant the faid Rent, for then the K.’s Grant
would enure to 2 Intents. 4. Admitting that there thould be
an Incorporat. by Implication, yet the Incorporat. ought to be

* before the Licence, and here the Licence is before the In-

corporat. and therefore void. 5. The Grant ought to have been
that the K. gave Licence faccre & erigere Cantar’, &c. and
there were not any fuch Words in the Charter, bur only Li-
‘cence to grant a Rent, §c. curid’ capellzizo¢cc. 6. 'The Licenée
is fecundumordination’ per R. Ramfey ficndam, and therefore
the K. is deceived, becaufe he could not have Knowledge
what Ordinance it would be. 7. It was obje&ed, that the Di-
frels was without Warzant, and void, becaufe the Licence did
extend to grant a Rent only without Mention of any Diftrefs,
Which Objeétions I have here colle@ed out of the Book re-
porred at Length, 2 H. 4. 13. . }. and the Report of Firz. in
5 {2 3. Graut 56. andout of the Record it felf.

As to the x{t and 2d Objeél. it was reflolved, thatthe Grant
was good, for all the Grants of Chanteies are of fuch Form, f.
crid’ capellano, and altho’ there be not fuch Chaplain at the
Time, it is notto the Purpofe ; for if theK.grants to theCom-
monalty of Ifling. that they fhallbe incorporated of a Major
and Bailiffs, and that they have Pow. to chufe one, it is goed,
altho’ the Eletion of the Major isfuturc. So note Reader, a
Difference betwixt an Eftate or Intereft which none cantake
without prefent Capacity, and a Pow. Liberty or Franchife
or Thing newly created, whick maytake Effe& 7u fururo.
As to the 3d it was refolved, That where the King by his
Charter faith cuidam capellaiio, that was a fufficient In-
gorporation; and when he faith in the Hubendum fibi

<u,/ Eb’fuo-

4
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&8 fucceffori®’ fuis, that makes a fufficient Succeffion. And {o \

note Reader, this Grant of the K. enuresto/2) 35 Intents, /. (4) 2 R . 200.
to make an Incorporation, to make a Succeflion, andto grant

a Rent. As to the 4th it was refolved, that where it was ob-

jected that the Licence to found the Chauntry fhould be 11t,

and to grant after, that is not neceffary ; forit is not materfal

which is before, (for the Law will conftrue that to precede

which ought to be firft) but here they are fGinul 8 femel. As

to the sth, Thatin the Licence there were not Words of f72-

dare, erigere, facere, it was refolved, Thatnotwithftand. that

the Grant was good. Nota ex boc Reader, that to the Effence

of a Chaantry or other Body politick; 2 Things are only re-

quifite, f¢.an Incorporat. and a Gift, and not any Words of

fundare, erigére, & ftabilire, or Words to fuch Effet ; for no Antea 24. 2. b
fuch Words were contained in the faid Grant of H. 4. and yet Polt. 504335
it was adjudged a good Chauntry lawfully incorporated and

founded ; and if fuch Words had been neceflary and requifite

in Law, the Judgment oughe to have been given againft the

Chauntry, becaufe they were omittedin the K.’s Grant. And

thereby it appears, that in the Cafe at Bar, they were expla-

natory and of Abundance ; which is a Judgm. in the Point,

by the Refolution of the Juftices in the Exchequer-chamber,

As to the 6th Point it was refolved that thefe Words, fecun-

din ordinationem per \b) R. Ramfey fiendam, importfuffici- (5) 1 Rol. 513,
ent Certainty, f¢. to enable Ramfey to ordain, 1. What Mafles .
and other divine Services fhould be celebrated. 2. Of what
Habit or Order the Chaplain Thould be, and 5. Whether he
fhould be elelive, prefentative, or donative : By Force of
which Words Ramfey in the Cafe at Bar, ordain’d it to be
prefentative by the Rector of the Parifh of St. Magnus for
ever. As to the yth Objettion, it appears by the Report of
Fitzberbert ubi fupra, that the Opinion of the = Chief Ju-
ftices Huffey and Brizi, and Starkey Chief Baren, and
Fairfax Juftice, was, That the Diftrefs was withour War-
rant but Townfend conceived it to be i?ood. But infpefto re-
cordo, it was adjudged that the Diftrefs was good and well
warranted by the Grant 5 for the Chauntry-Prieft difirain’d
in the f2id Houfe for the Rent, and his Diftrefs was adjudg-
ed lawful,and the Plaintiff barred ; and theReafons, as con-
ceive, were, becaufe the King’s Charters, made for the E- o
rection of pious and charitable Works, fhall be always taken
in the moft favourable and beneficialSenfe ; and the moft be-
neficial Rent that a Man can grant isa Rent-charge. 2. ADi-
ftrefsis a neceffary Incident to the Rent, for without that the
Grantee would be without Remedy: (c)Verba funt accipiendn (¢)4 Co.21-a.
cuin effeftuandWords are to be raken with theEffect.(4)2 Fd. (4),14.; 1320
5 3. Which Cafe I have cited more at large, becaufc it is

E 4 notable

l
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Fizgib.92.  notable and pertinent, and fironger (as I conceive) than the
- Cafe in Queition. 2dly, Power is given to Suzton to place a
Mufter of the f2id Hofpiral. 3. Ar all Times Fereafter o place.
erett, found, and efbablify in thefxid Houfe,&c. one freeSchoo]
for T firuéting Youth, which well expounds the precedent
Words concerning the Hofpital, for thele Words extend only
to make fit and to finith and furnith a Grammar-fcho. within
the faid Charter-boufe) and a learned Preacher to teach all in.
2’*.“&‘: Bérha;i?r the Wordof God. 4.We do by thefe Prefents, ordain, conflitute,
The Arfwer ro Hmit and appoint, That the faid Houfe and otber the Pre-
the 3 Object.  #ziJes fhall from benceforth for ever bereafter be, vemain and
enrea2d b pourinue, and be converted, employed and ufed for an Hofp:-
tal and Houfe, and Place for Abiding, &c. And fball for evex
Lereafier be named, incoyporated, and called the Hofpital of
K. James, founded in the Charter-houfe, <eithin the County of
Middlefex, at the humble Petition, and at the only Cofts and
Charges of 'T. Sutton, Efg; And the fame Hofpiral and free
School by the Nagne of the Hofpit. of K. James,&c.We 4o firin-
ly by thefe Prefents, eret, found, eftablifp and confivin, to
bave Coniinuance for ever. By this Claufe the King iz
{mﬁmz’ gives the Name of the Hofpital, but as it appears
‘before, Sutton had devifed ir, and had fued to the King to
name it accordingly ; and that the Name of the Incorpora-
tion it felf, (fc. -at the humble Suit, &c. of 7. Sutzcn,)im-
ports; fo that asit is f2id in 38 E.5.14.0.and 21 E. 4 56. a.b.
(#) 1 Rol. 512. the (2: Name of Incorporation is as a proper Name or Nameg
};glz:e" 13- of Baptilm : In this Cafe Surzon a5 Godfather gave the
P adsE Name, and by the fame Name the King baptized the Ir-
corporation.” By which it appears, that. the Objection,
that the King could not give a Name to an Houfe
which 'is the Inheritance of another, is not of any Value,
for here Suzton has confented and affented to it ; and all
this is done at his humble Suit ; and this Obje&ion tends
Pa]ym. 405, 1O the Diffolution of all ancient Deans and Chapters ; for
3Co.75.b. 2t firft, as appears in the 3d Part of my Reports in the
Cr.E. 79 Cafe of the Dean and Chaprer of Norwich : All the Pof-
‘ : feffions were to ‘the Bifhop, and yer by his Affert the
Dean and Chapter were incorporated and named ol the
Cathedral Church, which did then belong to the Bithop
Co.76.b. ©Only ; and afterwards a certain Portion was afligned
gi:z; g.Imp to the Chapter; fo that the Chapter was before that they
27ScCha;;r .. Dad any Poffefions 5 and that is the Reafon that of'
palm, 400, Sommon Right the Bifhop is Patron of the Prebenda-
3 Co.75.b. ties, becdufe their Poffeflions were derived from the
; Bifhop, and therefore he was Founder and Patron :
And thefewith agree 17 E. 3. 40. 4. 5. 25 A4f. pl. 8..
10 Fdw. 3. 10. 50 Ed. 3. 26. b. 15 H. 3. 11. So that at
fieft the Dean and Chapter were by the Affent of the
vt . ot - . . Biﬂlop



Part X.  The Cafe of SutToxs Hofpital. 29

Bifhop incorporated and named of the Church Cathedral of2 Saik- 451,
the Bifhop. And it was faid, that Queftions moved in the \
Exchequerufed to be like Spirits which may be raifed with

much Eafe, but fuppreffed and vanquifhed with much Dif-

ficulty ; but thele Queftions were like ruinous Buildings,

more eafily thrown down than raifed and ereCted. Andall

the Arguments which have been made againft this honour-

able Work of Charity, are hatched out of mere Conceir and

new Invention, without any Ground of Law, and fuch which ?‘g‘g’.‘;ﬂ}ﬁ the
have any Colour were utterly miftaken. And as to the 4th Acha ;3. {,‘
Exception, That the Place of every-Corporation ought to be '
certain ; and Suzron {ues, and the K. licences Su7:012 to found,

ere&t, €5¢c.an Hofpital az or in the Charter-houfe, which was

incertain ; To that the Charter it felfexprefly anfiers, That

the X. by this Claufe doth ordain, §5¢c. T har the faid Houfe

andother the Premiffes fhall from benceforth forcver bereaf.

be, remain, &c. and fpallfor ever Fereafrer be named and

called the Hofpital of K. James, founded inthe Charter-Fonfe:

So that all the Houfe and other the Premiffes are baptized

by the K. by the Name of the Hofpital, &¢. in which is no

Shadow of Incertaiaty 3 and therefore Swszoz as tothe Li-

cence for the mechanical Part, which (as has been faid) was

abundant to fit and finifh all or any Part of the Houfe for an

Hofpital, &c.yet all the Houfe it felf, Gardens and Orchards,

&c. are named by the Name of the Hofpital. And it was ob-

ferved, That the K. by this Claufe not only names the faid

Houfe to be an Hofpital, but by the Name of the Hofpital

erells, founds, eftablifhes and confirms, fo that the K. names

it, and leaves the mechanical Part to Suzton to perform. And

of the fame Importance is the other Obje&ion, That a known

Name is not {ufficient to found an Holpital, but it ought to

be defcribed by Meets and Bounds, as in divers Precedents

hath been ufed ; for it appears in Will'm de Londres Cafe,

2 E.3.36. b. Adam broughta Scire fucias agaioft Will'm derE-320ba1a.
Londres of the Manor of E. the Def. pleaded that he himfelf

is Mafter of the Hofpital of St. Barrhol. and {o bears a Name

of Dignity not named, Judgm. of the Writ : To which the

Pl. replied, That that which the Def. calls an Hof. isthe Ma-

nor of Eaft Smithfield, and wasa Manor at the Time of the

Fine levied: And it was held by the Court, That by thisWrit

he ought to have the Manor, as that which the Manor was at

theTime of the Fine levied ; and whereas the Man. was made

an Hofpit. after the Fine, by this Suithe is to defeat your E-

ftate and your Name, and accordingly it was ruled that the

Writ was good ; which proves that a Manor (which imports
moreVariety andIncertainty than anHoufe known by a certain p; Corporat.42.
Name) may be created into 2an Hofpit. And in 15 A4/ p/. 8.

Fobn de Derbie’s Cafe, a Manor made Corpus Prebend’. %De“f(’j&c 14
The 5 Claufc ftands upon 2 Branches: 1. For the ﬂbcf’tz_er of the ChI::l:i:r.

fain-
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Mauintenance and Continuance of the fuid Hofpital, &c. and
zhat the fume may take the better Effelt, and that the Re-
wenues may be the better governed and employed, there fhall
be fixteen Governors, and names fifteen of them by exprefs
Names, and fuch Perfon as from Time to Time fball be
Mafter, to be the firft and prefent Governors. 2. And
the fuid Perfons and their Succe(Jors, by the Name of the Go-
vernors of the Lands, &c. one Body incovporate and poli
tick, by that. Name to have pevperual Succeffion for ever
2o endure, We do by thefe Prefents for ever bereafter real-
ly and fully incorporate 5 and the Words of this Claufe are
Verba operativa. And it is to be known, that every Cor-
poration or Incorporation,  or Body politick and incorporate,
which are allone, either ftands upon one (4) fole Perfon, as
the King, Bifhop, Parfon, &c. or aggregate of many, as
Major and Commonalty, Dean and Chapter, &¢c. and thefe
are in the Civil Law called Univerfitas ffve Collcgium. Now
it is to be feen what Things are of the Effence of a Corpora-
tion. 1. Lawful Authority of Incorporation ; and that may
be by (&) four Means, fi. by the Common Law, as the
King himfelf, &vc.by Authority of Parliament ; by the
King’s Charter (as in this Cafe) and by Prefcription. The
z. which is of the Effence of the Incorporation, are Pex-
fons to be incorporated, and that in two Manners, f&. Per-
fons natural, or Bodies incorporate and political. 3. A
Name by which they are incorporated ; as in this Cafe
Governors of the Lands, &c. 4. Of a Place, for without a
Place no Incorporation can be made ; here the Plice is
the Charter-houfe in the County.of AMiddicfex. Vide 3 H. 6.
Des.20. 17 E. 5. 59.0. €& 45 E. 3. 17. 5. By Words fuffi-
cient in Law, but not reftrained to any certain, legal, and
prefcript Form of Words. And forafmuch as good Pleading
is lapis Lydius, the Touch-ftone of the true Senle and
Knowledge of the Common Law, the Form of Pleading
of a Corporation by Prefcription is to be obferved, for in
fuch Cafe he ought to prefcribe in every thinz which is
of the Effence of the Incorporation. In the Book of En-
tries, 'Tit. Luare impedit 1. the Pleading is, Quoddam Ho-
fpitale Sanéte Mlarie de Briflow de uno Magiftro, & Con-
ventt a4 910 toinpore, €5c. incorporar’ fuciuut ger 120iisi
Magiftri & Comvenrus Hofpitalis Sanst Marie de Briftow ;
and there if appears that there they purchafed Lands and
‘Tenements, and were impleaded without any Prefcription for
the one or the other, becaufe when they are incorporated by
Prefcription bya certain Name, then to implead and to be im-
pleaded, to grant and purchafe, &¢. are Incidents toa Bedy
incorporate. M. 15 H.7. Rot. 522. in Comt’ Banco, there the .
Prefcription is Cuflos & wvicar:i Collegii vicariorum in cho-
e



Part X. The Cafe of SutTON's Hofpital. 30
70 Hereford funt €5 a toto tempore, &e. fuerunt incorpo-

rar per nomen Cuftodis & Vicar’ Collegii Vicariorum in cho-

70 Hereford’: And there alfo they purchafed and were im-

pleaded as incidents to Incorperation. (#) L’ Inrras Tit(a) Raft. Eotr,
Al fol. 68. Magifter, fratres, 5 forores fraternitatis ffve 632 b+
guildx noveme ordinum fanttorum Angelorum juxta Brain-
Jord brought an Affife ;.the Tenant pleads, guod in villa

de Sraiinford eft quedam fraternitas incorporara infra tei-
pus memorie de Magiftro, fratribus € fororibus novem or-

dinuvm Angelorum juxta Brammford Bridge, abfyue hoc
quod boberur aliqua talis fraternitas : Which Cale is re-
ported in (%) 22 E. 4. 34. 4. where the Tenant at firft (6) Br. Brief
pleaded, No fuch Corporation, and if it be, not found ; and §¥¢ orati
naught becaufe two Bars, and then he pleaded the faid on 67, poratl-
Plea, guod ¢ft quedam fraternitas incorporara, &c. and yet

there they were infeoffed by Bocking upon Condition, and

capable thereof as incident to Incorporation. And there-

with agrees the Bifhop of Ewerér’s Cafe in:the Book of

Entries, 455. (¢) 2 H.7.17. b the Corporation of 'God- (¢) br. Corpo-
manchefter (4) 34 H. 6.27. 2. b. in the Cafe of the Hofpital ‘(f{r)ﬂf;n,_‘f&m
of Wycoine.” Vide (¢) 26 H.8. 1. b. Ing E. 4. 20. 4. 'The (u" le Star. o.
Mafter of the Hofpital of Burton S, Lazarus prefcribed, fr-leading .
quod ipfe & omnes predeceffores fui magiftri Hofpitalis g 'Corporatic
preditt a toto tempore, &c. nominarti-8 cogniti fuerunt,on ;.

&. tam per nomen magiftri Hofpitalis Sanéti Lazari deFiz Ber. 67
‘Burton, de ordine Santti Lazari de Ferufalem in A:glia, f.?dog'forp o
quam per nomer. Magiftri de Burton Santti Lazari de fe- (f) Br. Corpo-'
rufalem in Anglia: By which it appears that this Word (2) B e |
incorporo, or any derivative thereof, is not in Law requifite (| 1?0’?_',173'.
to create an Incorporation; but other equivalent Words are (4) Br, Corpo.
fufficient, as here nominari € cq%_mzi - And thére{with agre<; ranor;‘ 44

b Afl. #. 9. in the Prior of Plimpton’s Cale, and (7)) 4 E- 4. 8.
f; %‘4: 7:”Iv;.?gn9the Cafe of the Abbot{;t" Glaflenbury, and "it2- Bricf 150,
in none of thefe Books or Records was any Mention made of

thefe Words, (k) fundo, erigo, &c. or any other like Words ; (£) Anteaz4. 2,
for as it hath been faid, they are only declaratory Words, and *** *

the Effe& of them may be done by the Owner of the Land

without any Grant. And it was well obferved, that in old

Time the Inhabirants or Burgefles of a Town or Borough

were incorporated when the King granted to them to have

Gildam (1) Mercatoriam : In the Regifter 219. b. where the () 1 Rol. 513,
Writ recites, quod cum inrer cereras libertares civibus civi-

tatis Winton per chartas progenitorum noftrorum quondam

regume Anglie quas per chartan noftram coﬁﬁrmw{mm, cop-

ceffum fit eifdciiz, quod nullus eorinz qui fuerunt infra Gil-

dame Mercatoriam placiter extra zurum, &c. where Gil-

dn fignifies comubernium fen  fraternitas incorpora-

25 and upon that the Place of their Meeting and Af-
‘femblies was called the Gui/d-Hull. And 1 have feen

4 the
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¢he Charter made by King H. 1. Textoribus Lond’,by which
‘he grants to them that they fhall have Gildam Mercatori-
am, and a Confirmation of it made by K. H. 2. by which
Charters they were incorporated. And where the Opinion
of Fineux in 13 H.8. 3. 1. and of Prifoz in 59 H. 6. 135.0.
was cited at the Bar, that a Corporation aggregate of many
can’t be 2 Body only without a Head, that was utterly denicd:
Yor at firft the greater Part of Corporations were Bodies
without any Head by Force of thefe Words Giida Mercato-
riz. And that a Corporation may be aggregate of many
without a Head, 7Pide 18 E. 2. Annuity 48. 5 E. 3.
{#) Br Corpe- y1. b. () 22 A 67. 29 Aff.17.(8) 2 H.6. 9.(c) 18 H. 6.
2231(1)3{:-4’(3:}” .. 16.4.5. 19 H. 6. 8o. (@) 21 E. 4. 55. 5. 56.a.b. () 7 E.
ration 3. P 4. 14. a. b. 2 Marie Dyer 10o. (f) And it appears by
() Fitz. Brief  Record * that Panlinus the firt Archbithop of Zork, after
@) Br. Corpo- he had baptized the Inhabitants of Nozzinglhampire in the

sation 6. River of Zrent, founded a Collegiate Church in Somzhwel

Br. Parliament of Prebendaries confecrated to the Virgin Mary, which
,634- Patent 72 continues a Body without 2 Head even to this Day. Vide
Br [asiees. for. this Word Guild or Fraternity in the Book of Entries,
© (¢) Ficz. Grant {g) 68. 37 E.3.¢. 5. 15 R. 2. c. 5. the Starmte of 1 E. 6. of

B Corporati. CPantries.  In which three Things were obferved, 1. how
on § 4_.“’ prudens Antiquitas did always comprehend much Matter in
Br.Parent 85. 4 narrow Room. 2. That to the Creation of an Incorpora-
(f) Dy. 100. pl. tion the Law had not reftrained itfelf to any Prefcript and
Z°Rol 860,  incompatible Words: 3. That when a Corporation is duly
2 Rol. Rep.  created, all other (7) Incidents are zacite annexed. And for

155 o202 dire€t Authority in this Point in 22 E. 4. Grauzs 30. it is
inggf 735, held by Brian, Chief Juftice, and Choke, That Corporation
Noy 54. is fufficient without the Words to (k) implead, and to be

Davis43.b.  impleaded, &c. and therefore divers Claufes fubfequent in
(&) Ratt. Fnr. the Charters are not of Neceflity, but only Declaratory, and
68. might well have been left out ; as 1. By the fame to bave
(12 1 1;01{ V3. duthoriry, Ability and Capacity to purchafe, but no Claufe
&gb"zf‘:ﬂg' is added that they may alien, &¢. and it need not, for it is
Claufes of the incident. 2. 70 fue and be fued, iinplead and be impleaded.
Charter Decla- 3, 709 bave 4 Seal, €5c. that is alfo declaratory, for when
Facory, & they are incorporated, they may make or ufe what Seal they
will. 4. To reftrain them from aliening or demifing but in
certain Form ; that is an Ordinance teflifying the King’s
Defire, but it is but a Precept, and doth not bind in Law.
5. That the Survivors fhall be the Corporation, that is a
good Claufe to ouft Doubts and Queftions which might arife,
the Number being certain, 6. If the Revenues encreafe,
‘that they fhall be imploy’d to encreafe the Number of Poor,
(1) Poph. 6,7. &c. that is but explanatory, as appears in the (/) Cafe of
E/loor. 594-  Thetford School inthe 8 Pars of my Reports, f.151.a.7. To
r.El 288, d . 2
be vifited by the Governors, €. that is alfo explanatory ;

for
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for in this Cafe the Poor which fhall be refident in the Houfe

of the Charter-boufe fhall not be incorporated, but certain

Perfons in whom the Poffeflions are vefted, who fhall not

be refident there, but only to have the general Government

and ordering of the Poor therein; fo that this Cafe is out of

the Statutes of 2 H. 5.¢. 1. and 14 EL ¢. 5. for () if no (#) 2 Rol. 130,
Vifitor had been appointed by the Charter, the Go- 57 g, , b
vernors fhould vifit; and the Books in 8 E. 3, 28. (5) and (6) 2 Rol. 229,
8 Af 29. do not gainfay it, where it is held, that if the Sar
Hofpital be Lay, the Patron fhall vifit, and if Spiritual, the g ,‘; s AL T30,
Bifhop fhall vifit, fo that every Hofpital is vifitable; it is Raym. 107.
true, but in the Cafe at the Bar the Poor of the Hofpital are Godolp.Abr.34.
not incorporated, and fo no legal Hofpital. 8. To make Or-

dinances ; that is requifite for the good Order and Govern-

ment of the Poor, €5¢. but not to the Effence of the Incor-

poration. 9. The Exemption from the Ordinary is but de-

claratory, for being a Lay Incorporation he neither can nor

ought to vifit. 10. The Licence to purchafe in Mortmain is

neceflary for the Maintenance and fupport of the Poor, €.

for without Revenues they can’t live, and without a Licence

in Mortmain they can’t lawfully purchafe Revenues, and yet

that is not of the Effence of the Corporation, for the Corpora-

tion is perfect without it, fo that by what has been faid, it ap-

pearswhat Things iz genere are requifite to a compleat Body

incorporate, and which are verba operativa in this Cafe which

are neceflary to be known in every Cafe) in the Refolution

whereof it appears how neceffary it is, that the Law and

Experience fhould join with their Hands together. -

1. As to the 5 Obje&ion, That no Incorporation was made Anfw. to the
immediately as the Let. Patent import, nor can be till the f\nongg'og'
Maft. was named, and therefore the Charter is repugnant and o
void. To that it was anfwered, That this Object. extends to
the Subverfion of a great Num. of Incorporations; for when
a Corporation is created by Let. Patent, by the fame Patent
Power is given to the Body to chufe a Mayor, Aldermen, or
Bailiffs, or Governors, or the like, and yet they are imme-
diately incorporated by the fame Letters Patent ; and there-
with exprefly agree Plow. Come. 592.5. in(c) Cook’s Cafe, 21 (¢) 2 And. 208,
E. 4.59.0.85(4) 3 H.7.Grant. 36. vouched at large before to 1:4(1)2333359
1t and 2d Objeétions. Vide 32 E. 5. Aid 39. (¢) 13 E.4.8.b. (d) Avteaz7.a.
16 E. 3. Grant 65. And itis true, it is immediately by the Let. (¢) Br. Corpo-
Patent a Corporation iz abftratto, but not in_ concreto, till r2Hon 58
the Naming of the Mafler. And a Cafe adjudged in the
King’s Bench, Mich. (f' 34, & 35 Eliz. Ror. 172. coram (f)Antea26.a;
rege was ftrongly urged. The Governors of the Poffeffi-
ons, Revenues and Goods Hofpiralis Edw. Regis Anglie
fexti brought a Bill of Debt of twenty Pounds againft E-
lias Germaine : The Defendant pleaded, That King E. 6.

reciting
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rociting the Care of the City of Lond. for the Relief of Poor
Men and Infants,conceffit Majori, Civib’ € Communitati Lond’
Doneriar nanfionalem vocar® Bridewell, €&¢. and there the K.
declared bis Intent, that Bridewel fhould be founded, ereéted,
&¢. an Holpital for the faid Poor, &¢. idem Rex ut intentio fua
welior’ capias effetum,and tothe End the Lands which fheuld
be granted to’em fhould be better govern'd, fer eafd’ literas
patentesvoluit & ordinavit ga’ Hofp' pred’ cum fic fundar’ e~
relt ¢ fablit’ fuer’ Hofpital’ E. 6. Reg’ Angl. Chrifti Bride-
awell, (S 8. Tho. Apoft’ nominetur & appellerur imperpetunm,
£9 g4’ Major’ communitas & cives civitar’ pred’ forent Guber-
natores, $5c.85 qd’ iidem Guber decetero effent & forent un’
corpus corporar’ pey’ nomen Gubernar’ poffefs’ reventionune &
bonor’ Hofpital E. Reg® Angl Chrifti Bridew. ¢ 8.T% Apoft,
&9¢. and furcher pleaded, 94” wullum Hofpital quale in eifd’ Lit'
Par’ mentionar’ poft confelt pred’ literarum par’ fic fundat’,
eret & ftabilit’ fuit, §&5¢. Upon which the Pl demurr'd 5 and
upon Argum. at the Barand Bench it was adjudg’d for the PI.
For the faid Ordinance, that the faid Houfe fhould be an Hofp.
cumfic fundat’ &c. fuer’, is intended only of the mechanical
Part of analtual Holp. /2. of the fitting and finifhing of the Hofl
Houfe with Poor, &¢c. And this Hofp. inIntent. only is fufficient
tofupport the Name of a Corporat. and the Words de prefenti,
{c. 9@’ iid’gubernas’ decetero effent & forent un’ corpus corpo-
rat’ per nomen, &c. doin Law incorporate them prefently,and
fhall not ftay till there be an aétual Hof. or till the Houfe be fit-
ted or furnifhed, which is the mechanical Part of the Hofp. f.
for the Habit. of the Poor ; which is the firft Thing to be
cbferv’d. by the faid Judgmt. 7. 52 E. 3. Aid 39. K. E. 3.
newly founded a Priory and granted to the Monks that they
might chufe a Prior, and before the Prior was chofen /7. made
a Leafe to one 4. for Life, the Remaind. to the Prior and
Convent 3 and ina /27’ f2° againlt A. he pleaded, that /7. was
feifed in Fee, and leafed to 4. the Remainder to.the Priot
_and Convent who were newly founded by the K. and be-
caufe there was not yet a Prior, the Right was in the K.
until, and prayed aid of the K. and the Aid by award was
granted, and a Writ of Procedend’ came, and then A. the Def.
fhewed, That after the Aid granted there was a Prior made
and ordained in whom the Right remained, and prayed in
Aid of the Prior ; and he was oufted of the Aid becaufe he
had Aid before, which proves that the (#) Remaind. in fuch
Cafe is good. The 2 Thing to be obferved inthe faid Judgm.
in the faid Cafe of the Hofp. of Zridew. is, That onc () Cot-

(6) 1 Rol. s12. poration may be made out of another Corporat. f¢.the Mayor,
Br. Corporati- Cjtizens and Commonalty of Lond. are created in their Poli-

ons.

Note.

tick Capacity Governors, £¢. of the Holp. of Bridew.9 E.35.
18. 2. many Corporat. may be created one out of another, as
the Dean and Chapt. of Ziznc. are a Joint Corporat. the Dean
by himfelf is a Corporat. and every of the Prebendsis a Cor-
porat. by himfelf; and in a Cafe fo manifeft this fhall fuffice.
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~ And as to the 6 Objeét. That till an Hofp. be founded no Avf. tothe 6
Incorpor. can be, for then they would be idle and mathema- gg{'f;‘m'b
tical Governors. It was anfwer’d, that there was an Hofp. 77z 3
poteftate, and an Hofp. i exec’ 5 alfo an Hofp. in potentia,
end an Hofp. affu, an Hofp.7e, and an Hofp. nomine. And* Inft. 724
as to the Creation of an Incorporat. an Hofp. porefiaze, poten-

114, feu nomine {ufficeth 5 as one may by Lettets Pat. be Go-
vernor of an Army before there be an Army. Vide1y H. 6.
Protetion 56. And that agrees with Philofophy and Reafon.
Arift. lib. 5. de generatione {aith, g4’ caro gignit carnem 5 and
thatis true iz poreflate but not affu ; and fo a fow! as foon
as it is hatcht is wolatilis a volando, quia babet poteft’ volas-
di, quanqw alt volandi non babet: So a Child as foon as

he is born is call’d rationalis, becaufe he hath poreftatem, al-.
~ tho’ he hath not, and perhaps never will have razionens atfu.

And this is alfo prov’d by old Rec. and our Books alfo, as in
the Book of Ent. 77¢. Annuit. 32,33, Rex H. 5. quandam do:
mum in quodam loco ftve folo apud Shene (and abuts and bounds
the Soil) guam vocari € mwuncupari voluir Domum Fefu de.

- Bethlem de Shene, duxit ordinand’ & fundand' § domum

tlam quant’ in ipfo fuit fundavit & erewir (which was but a
nominative Houle, for none was then built) €5 idcircolocum &
Sl pred’ de Shene ut primar’ fundationem dedit, &c. by

which it appears that a void Place or Soil in which an Houfe
is intended to be built, may by the King’s Charter be nam’d N
a Houfe, and this nominative Houfe fhall be fufficient, as bt
there it was, to fupport the Name of the Incorporat. Alfoix
appears by Mat. Paris 64, E5¢. Polydore Virg', Chronic’ Chro- Poftes 125, 5.
nicor’, €9¢c. The Holp. of 8. . of Ferufal in Anglia was in-
corporated 77z A1’ 14 H. 1. and that of the Templers, by the
name of Magifter mili> Templi & confrarves fui in Ang’ in . )
a’ 24H.1. and yet neither the Fabrick of the Temple or the QGD”df orig.
Houfe of the Hofpital was founded and built, £4 regnante giq’ Kf"_l;ég;;s
H, 2. of the one Ford. Bifer howmo pig & bene nuwmmatg,ios, 912, 932.
and of the other Heraclius Patriarch of Ferufal. were Foun- contr-
ders. Vide Camd® Briran' 311, which proves that a void
Place to fupport the Name of a Corporat. may by the K.’s
Charter be named an Hofpita! or Temple, and it is not re-
quifite,that there be always Truth in the Name of the Cor-

. orat. cither of an Hofp. or of any other Body Politick. K.

H. 8. aw’ regin fui 2. according to the Will of K. H. 5. grant-
ed to divers Bps. Tho. E. of Arundel, &¢c. Fob. Fineux, and
Rob. Read, Ch. Juftices, 7. Young Mafter of the Rolls, &r.
woo were Executors of H. 5. guandam peciam terre vecar’ le
8 w0y in the Parithes of St Cleizcuts and 8. Mary le Strand
¢ 1 imtentioneme qd’ 1ideniz quoddzi Hoppital in & fuper
L A4 pecian terre vocar’ Savoy crigeie, jundarce ftabilire
f Jint. 4 H. 8. The K.licenced ‘em gro2.?” Hofpit’ de uno ma-

&iylro & s capellamis fuper predill peciam terr’ vocat”
Le Savoy fundare, & Hofpitale cum fic fuudat fuerit,
fhould be incorporated by the Name Magifter & Capalla-
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nerum Hofpital H. nuper Regis Anglie 7 de Savey; and yet

in Truth it was not an Hofpital in the Time of H. 7. but in

Intention only 3 and yet the K. in his Charter called it the

Hofpital of K. H. 7. And it was admitted to be a good Name

of Incorporation by all *hofe who argued the Cafe betwixt

(8)Moor 228. (a) Mariar & Pafcal upon the Incorporat. of the faid Hofp.
) ‘;‘f‘é‘;r‘(f%( _ Trin. 30 Fl. in the Exch, where the Cafe was adjudged; or
Hb. 125, inthe Exch. Chamb. where it depended by Writ of Error
Poftea 123. b. And therefore in(2) 44 E. 3.16. 5. Regift. 23. there the Cor-
gg) Fiz. Sc 12 porar, was Prior Hofp® S. Foban’ Fernfai. in Anglia : And fo
Br. Corpora- (€)' F. 4. 6. Hofpitale S. Lazari de (&) Fervifal’ in Anglia;
tion 0. Which fufficeth for the Name of the Corporation, altho’ it
(9)9F. +19b.be but 4 Fiction, [0 that cither St. Fobn (which was S. Fobn
tion %p the Evangel.) or Ferufalem was fituate in England.So Magi-
(d) 1Rol s12. fIri milit’ Templi Ferufal in Anglia 5 and in the Regifter,
Prior & frar’ jantte Marie de monte Carmeli in Anglia : So

I have fecn a Record, That Katharine the firft Wife of K.

H.8. had a Licence to found a Chauntry by the Name of

the Chauntry de monte Calvarie extra Algate Lond. And it

is great Reafon that an Hofp. &¢. in Expetancy or Intend-

ment, or Nomination,fhould be fufficient to fupport the Name

of an Incorporat. when the Corporat. it felf is only iz abfira-

&fo, and reits only in Intendment and Confideration of the

. Law;for a Corporat. aggregate of many is invifible, immor-

iff ::::;‘t % tal, and refts only in Intendment and Confideration of the
he Quo Way-Law ; and therefore in 39 H. 6. 13. 2. 14. 2 Dean and Chap-
“rante. ter can't have Predeceffor nor Succeffor. =1 E. 4.27. (72.) a.
gz.ﬂ&rl F‘”P" & 50 F.5.15. b. They can't commit Treafon, nor be (¢) out-
Br. Ullagary Jawed, nor excommunicate, for they have no Souls, neither
72~ canthey appear in Perfon, but by Attorn. 53 H. 8.87. Feal-
;%)E-Bz); B 19 1) A Corporat. aggregate of many can’t do Fealty, for an
(o) ey invifible Body can neither be in Perfon, nor fwear. Pip. Com.
7.Co.10.b  213. and the B, Herkicy’s Cale 245. it is not {ubjeét to Im-
' C‘a‘;’l"l“'l" becillities or Death of the natural Bedv, and divers other
4 M2 %  Cafes. A Thing which is not /77 effe but in apparent expec-
tancy is regarded in Law 5 as a Bifhop who is eleét before he

(¢)2 Rol. Rep v¢ confecrated ;an (g) Infant in his Mother’s Womb before
254, hisBirth, &c. 5 E. 2. Bre. 80. 8 F. . Poucler 237. 38 E.3.
Co Lir. 390.2. 50, a1 F.3.5. 11 E. 3. Lua. Frp. 158. So for the Name of

%go 397',3' a Corporat. it is {ufficient to name a Place in Exgland, by the
Hob. 222, 338. Name of Ferufal. Mount Calvary, Mount Carmel, Bethelem,
]*3:,"5: 8l7';. - Cec. afortiori, the name ofa fpacious and goodly Houfe well
nE 3 and altually built by the name of an Hofp.isfufficient ; for that

Voucher 13. imports Truth and Certainty. By which itappears, that in the
zg'of‘;;%a' Cafe at Bar there wasa lawful Corperat.of the Governors, £9¢,
"7 created and inflituted by the K.’s Charter,and by Confeq. as
well any Perfon in Eng.as Sirton, might give and grant to

‘em before any Foundat. laid, or to be laid ty Switon (as it

was imagined he ought to have done before they were capa-

ble, &'.) but that is clearly anfwered and confuted before 3

and in Truth bec recitaffe eff confutaffe. As
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Asto the 7. Obje&. it is to be known that in Lai there are 1of. o 7. O,
two manner of Foundations, one fundatio iniipiens, the other Afirea 23. b,
Jundatio perficiéns, and therefore quatenus ad capacitatein &€
habilitatem the Incorporat. is metaphorice call’d the Foundat.
“for that is the Beginting,a$a Foundat. gua/? fundamentume ca-
ZPuacitatis, preceding the whole, and therefore in (2) 21 H.6.4. () B;. Coy
-a.2 Writ wasbrought againtt 7. 4rden, Abb.of St. Fo. Bapt. of racion so. .
Colch.the Def. pleaded, that befote Time of Memory Foundat, Br- Mitnomer
was made of the fame Place per nomen Abbat.Eocl.8 Monaft.}, Brietsd.
de 8.0.de Colch. €5¢. where Foundat. is taken for Incorporat. ‘
38 E.3.14. 38 F.3.28.2.20 H.6.27.4.85 (1) 18 H. 6.16. 4. (b) Fitz. Brief
in the Dean and Canons of Windfor’s Cafe, and divers other 75-
Books agree with the {ame; Sed guatenus ad dotationem,the
firlt Gift of the Revenues is called the Foundat. and he who
gives it is the Founder in Law, for proprie fundatio eft quaft
Jundi datio,and the firft gift is fundamentum dotationis feucol-
lationis, & appellatione fundi edificium €5 ager continentut
and that is prov’d by the Stat.of (¢) Weft. 2.c. 41. 87 Abbates, (¢) 2 Inlk. 457.
Prioves, Cuflodes Hofpital’ & aliarum domorum veligiofarune
Jundatarum ab ipfo vege vel a progenitoribus firis alienaver’ vel
_ de cetero teneny domibusipfis ab ipfo vel a progenitoribus fuis
! collara, ¢, In which was obferved, that in refpeét of Tene-
ments collated or given by the K. the Houfe was faid to be
.founded by the K. but more fully in the Claufe follow.in the
faid A&, 87 autem domus illa aconzitebaronevel ab aliis fun-
data fuerit, babeat ille a quo, §5¢. tenement’ fic alienat’ collat’
fuer’ br'e ad recuperand’, £&5¢c. where the Collat. or Gift of the
Tenements is ¢alled the Foundation. And where the Founder
brings the faid Writ of contra formane collationis, the Writ of
Prec’ gd’ reddat mefucg’ qd’ eid’ domui collat’ fuer Vide 9H.7.
26 F.N. B. 211.Ver' N. B. 142. 38 Aff p.22. Hewho gives
the firft Lands is the (4) Founder, guia fundare in that Senfe (d) B-Prefents
nibil al’ ¢ft quam fundum dare, and therewith agrees 14 E.3. menral Efglife
Corrodie 5. In a Writ of Prohibit. where 2 common Perfon is ;9{,,& 4598
Found. of an Hofpital the Writ asappears in the Regif¥’ 41. 4. 1 Rol. 514.
faith, Hefpizale Santti Egidii leproforum de Burton per ante-
ceffor’ R filii I. ad fuflentation’ leproforum & alioruin pauper’
& infirmer’ ibid’ totum in temporal’ €5 nibil in fpiritual’
Jundav exiftit, and ibid 43. . the like Writ where the K. is
Founder,cum Hofpirale noftr’ fanttor’ innocentiumjuxta Lis-
coln’ de fundatione progenitor’ noftror’ Regum Anglie,fc. de
verris€S poffeflionibus pro fuftentatione pauper’ S tnfirmor’ s
eod’ Hofpiral degentinm dotatum exiftat : In which it was ob-
ferv'd,that where the firt Writ faith fundar. this Writ callech
it dotar’ 39 F.3.17.b. The Abbot of Lyra brought a fti’ fac” .
againft the Dean of Woborn, where the Dean faid he held of
the Patronaze (7. e. of the K.’s Foundat.) and pray’d-Aid of
him, and bad Aid ; and there came a Writ of Procedendo,
and it was challenged becaule the Wit faid of the Patronag;
an

pos
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() 13.E. ]3 and not of the Collation, and it was taken all one, (ﬂ)‘gg E

o e Roy, 3. Aid 103. the Deanof Stafford’s Cafe, the Deanry is faid

103. to be of the Foundation, & pawulo poft of the Collation of the

K.8 E. 3. 56.in Sirack’s Cale, by the Foundation the Land

{6) Corody 6. is amortifed. Vide 4 E. 3. 4[] 177. 21 E. 3. 60. a. (b) 24 E.

(c)Fitz. Aid de 3 33- 0+ 34-4. 44 E.3.23. (c) 44 E.3. 11. 0. 2 E. 3.28:

Roy s54. the E. of Richwond’s Cafe, 6 H. 4. 5. 7 E. 4. 12. Andthere-

Br- Aidde Roy fore 1t was refolv'd, That if the King had incerporated ‘the

Fitz. Br. 57;. Poor of the faid Hofpital, Suzton need not have made any

Inftrument comprehending any Foundation, Ereltion, &c.

but his gift of the Land being the firft Gift had made him

(4) 1 Rol. s14. (4) Founder, and the very firft Donation is all the Founda-

Br Prefentm. tipn which is requifite in Law; and to the Ere&ion of an

27 Blfe 39 Hofpital, &. there is not in Law any Thing requifite, but
L.458. : . A . .

Incorporation and Denation. And in the ReportI have omit-

ted all the Arguments which were made at large en both

Sides upon one common Ground, where one A& at one In-

ftant fhall enure to divers Intents diftin& in Time, fome

holding, That the Bargain and Sale amounts not only to a

Dotation, but alfo to 2 Foundation, and others fozis viribus e-

conera 5 for it appears to you now without Queflion, thas

the firflt Dotation is the Foundatien. And yet In that alfo a

Difference is neceflary to be well underftoed, 5. when the K.

exprefles the Words, defigns the Place, appoints the Num-

ber, and gives them a Name by his Charter, fo thatitisa

complete Corporation; there the Founder or Donor hath

- nothing to do but to make the Dotation without any Inftru-

() Antea 28. 2. ment comprehending thefe Words, (¢) fundo, erigo” ffabilio,

jo. a. &Jc. or other the like words; for the common Perfon who is

1Rol-512. the Founder in fuch Cafe has nothing to do in the Work of

(f) 1 Rol.133. Incorporation, but when the (f) King by his Charter re-

' ferves as well the Nomination ef the Perfons,as the Name of

the Tncorporation to a4 common Perfon who fhall be the

Founder, there he ought to name the Parties, and declare

(2) 1 Rol 512, by what Name they fhall be incorporated, and there many

t Anderf210, Times, although it be fuperfluous, he ufes thefe Words,

Br.Coiporation fyndo, erigo, €9¢. or {uch like, and when the common Per-

éi:[,re{-m,ip' fon hath done it, and declared it in Writing according to his

tion 1. Authority, then they are incorporated by the King’s Let-
(h) Co.Lir.  ters Patent, and not by thc common Perfon, for he is but.
2 Bald. j0s. 20 Inftrument, and the King makes the Corporation in fuch

¥ Bulft.349. Cale in the fame Manner as if all had been compre-
Godb.387.  hended in the Letters Patent themfelves : For it is true,
}QI;Z‘VC.};:S’; that none (g) but the King alone can create or make a Cor-
£)Firz Grant poration, as it is held in 49 E. 3, 4.4. 49. A[[ 8. but () gui
36. per alium facit per fe ipfum facere vider:r, Vide for this Dif-
Br. Patent 42, forence 58 E.3.14. b, 22 E.4. Grant 30 (i) 2 H. 7. 15. 4. b,

&
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[pitalis, becaufe there was not any Hofpital incorporate, not
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€ 7it. Grant 36. 20 H.7.9. And as to the eighth Objec- ,

{w. o 8.

“tion againft the Nomination of the Mafter, it was refolved Obje&ion,

that it was good ; for Swrtor had Liberty at his Will and Anica24. 2.
Pleafure to nominate him, and when he is nominated, he is
Mafler by Force of the faid Letters Patent, and is now as if
he had been famed in and by the Letters Patent them-
felves at firft, and the other Part of the Objedtion is an-
fwered before. o .
And as to the Objetions againft the Bargdin and Sale, it Anfwer to ¢

was firft refolved without Queftion, That Money given by Q%jedtion.

the Governors or any of ’em as private Perfon, is a good (2) ,,r)“ : f{f{_7g7 ;

.Confideration to grant the Land to them in their Politick 788.

Capacity 5 but the Indenture imports that they paid it as=Inft. 725

Governors, and by fuch Name they are acquitted by the

Indenture. Alfo there is (2) vwelve Pence Rent referved ta (5) Ant. 18 a.

Surton and his Heirs; which is 4 good Confideration. 2. Al-1 Co24 a.

though in the Habendum a Truft is declared; that without 2% 3 o ep.105.

Queft. can’t make the Bargain and Sale void, but the Con- Mod.Rep=03,

Veyarice being by Bargain and Sale, was wifely made to de- 264

clare the Confidence and Truft. And as to the third; that

is clearly anfivered and refolved before. : '
And as to the laft Objection, f&. Thatin pleading, thefe \nfw.co10.

Governors can’t plead, that they were feifed iz jure Ho- Qbj-dion.

Auntea 24.2 -

in ¢ffé, at the Time of the Incorporation, To that it was

anfwered and refolved, That the Pleading fhould be that

they were feifed in their Demefne as of Fee (¢) in jure ;) poasi.

incorporationis fue, and fo was it pleaded in the faid Café placic. c2.

of the Cooks of London in Plow. Com. Vide Fulmerflone's

Cafe alfo in Plow. Com. toz2. Vide (d) 7 E. 3. the Cafe of (4)7E 3. 51

Cuftos altaris, he counted that he was feifed, &c. iz jure P

alraris. And as to the Precedents which were fhewed, it

was anfwered, That there are many Claufes inferted in

Charters as well of the King as others, ex confuerndine

" Clericorum, which are not de neceffitate legis, tut fome de-

claratory and explanatory; and fome prolix and nugatory,
but lex multa proficientia, € perficientia paucis compre-
bendis. And all the Judges who argued in this Cafe (ex-
cept the two aforefaid) concluded againft the Plaintiff, and
thofe two mutata opinione affented alfo to the Judg-
ment ; fo that by the Affent of all the faid Judges (e) #ul- (¢) Antea 24.b,
lo contradicente Judgment was given agaioit the Plaintiff:
And the Lord Ellefincre, Lord Chancellor of Ewngland,
Hearing all the Arguments at the Bar and Berch a-
greed alfo in Opinion with the Judges: And fo this )
great Work of Charity has tafted of fuch Charity which
ought to e in Judges, which is declared in the Sta-
F 2 1uts
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(d) W.1.c. 51
g Intt.2€y
Co. Lit, 135. 2
11 Co.76. b.

The Reafon
of repoiting
this Cale at
large.

(k) Dyer 81,

p'. 64
fac.-Rep. 108,
4 Co.107. b,
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1Rol, Rep.418,

The Cafe of SurToN's Hofpital. PartX.

tute of (a) Weft. 1. cap. uit. Summa charitas eft facere Fu-
flitiam omnibus perfonis omni fempore quando neceffe fuerit.
-And there is a good Rule for thefe Governors, and all
fuch Corporations; which is exprefled in the Statute Je
Templariis Auno 17 E. 2. in thefe Words, Ita femper quod
pia & celeberrima voluntas donarorum in omnibus teneq-
tur € expleatur § perpetuo fanéliffime perfeveret. And
Sit Thoneas Fleming, Knt. after the firft Day this Cafe was
was argued fell fick, of which Sicknefs he afierwards died,
fo that he never argued this Cafe. ‘This Sit Tlomas Fle-
ming was firft a Serjeant at Law, and afterwards Solicitor
General to Queen Elizabesh, and to the King that now
is for the Space of twelve Years, and then was preferred
to be Chief Baron of the Exchequer after the Death of
Sir Williame Periam, and afterwards advanced to Le Chief
Juftice of Ewugland after the Death of Sir Fobn Pophsin g
all which Places he difcharged with great Judgment, Inte-
grity and Difcretion, and he well deferved the good Will
of all that knew him, becaufe he was of a Sociable and a
placable Nature and Dilpofition.

Which Cafe I have reported the more at large for three
Reafons. 1. For the ‘Confirmation of Incorporations found-
ed for Works of Piety 'and Cbarity in Time paft. 2. For
the better Inftru@tion how they which fhall be founded
hercafter fhall be fo eftablifhed-that no Exception may be
taken to them. 3. For the refolving of certdin Opinions
and Queftions which were moved at the Bar, and which
might have difturbed the Peace of the Law. In the Argu-
ment of this Cale many other Authorities were cited, fC.
2FE 3.47. 3E 383 5E. 3.144. 7 F.3.57. 8 E. 35 5.
8 E.3.67. 8E.3.208. 18 E 3. 1. 20 E. 5. Nonalbilitie 9.
20 E. 3. Corone 225. 21 E. 3.35. 32 E.3. Aid 55. 40 E.
3.28. 44 4ff. 2. 13 R. 2, Breve 643. 11 H. 4. 12,19. 14
H. 4.8 3H 6.28 7H 6.13. 9f.56. 13, 14, 16. 20 H6.
9. 21 H‘ 6.2. 12 E. 4. 17. 15 E. 4. 1. 21 E. 4. 32,55, 57.
Lib. Int.112. 6. 9.14. 10H. 9.16. 11 H. 5. 9. 11 H.
7.27. 13 H. 8. 13. 14 H. 8.29. 32 H 8. Br. Corp. 78. ¢
Mar. L. 98. 7 El. Dyer, (b) 81. the Cafe. of the College of
Grainflock, 1 El. Dyer the Cafe of the College of Lande-
brevy, PL Com. Grendow's Cafe a94. Hill. 16 El rot. 495.
Sir Fr. Fleming's Cdfe in Communt Banco.

The Names of the Governors nominated by Sutzon and
exprefled in the faid Charter, were the moft Reverend Fa-
ther in God, George Archbifliop of Canterbury, T howmas
Lord Ellefimere, Lord Chancellor of England, Rolcr: Earl
of Salisbury, Fobn Bifhop of Lcigon, Launcelot Bifhop
of Ely, Sir Ed. Ceke, Kot. then Ch. Juftice of the Court of
Com. Pleas; and now Lord Chief Jutt. of Zrgland, Sir Zho-

was
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mas Fofter oge of the Juftices of the Court of Common
Pleas, Sir Henry Hobart then the King’s Atterney Gene-
ral, and now Chief Juftice of the Court of Common Pleas,
Sobn Overal Dean of the Church of St. Pawl in Luvndosn,
George Mountain Dean of Weftminfler, Henry T bursby
one of the Mafters of the Chancery, effrey Nightingale,
Richard Sutton, Fobn Law, Thomas Brown, and the Ma-
fter of the faid Hofpital for the Time Being ; and after
the Death of the faid Sir T homas Fofter, one of the Jufti-
ces of the Court of Common Pleas, (who wasa Grave and
Reverend Judge, and of great Judgment, Conftancy gnd
Integrity,) Sir Fames Aitham, Knt. one of the Barons of
the Exchequer, was according to the faid Charter unani-
mi confenfiu chofe in his Piace. And the faid Mafter of the
Hofpital, whom Sutton had nominated durante beneplacito,
our Lord the King, after the Death of Suzzon, by his Let-
ters Patent hath nominated for the Term of his Life.

See Skiuner’s Rep. 484. Lucas 146.

F 3 Mary
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7

MaRY PORTINGTON's Cafe,

Trin. IT Jac. I..

Mﬂry Portington brought an A&ion of Trefpafs againft
Robert Rogers and Tho. Barley, quare Claufum & do-
mum fregit apud Thorp Salvyn in the County of 207k, 20
Gunii 7 Jac. Regis. And the (2) new Affignment was of a
Houfe and 2 Croft containing one Acre iz occupatione T ho.
Barley,&5c. The Defendants pleaded in Bar, That Herceus
Sanford,” Blq; was feifed of the Tenements, &c. in Fee,
and held them of the King, as of the Honour of Zickilin
Socage 5 and 8 Maii 24 Eliz. made his Will in Wri-
ting, and thereby devifed them to Elizabeth Sanford his
youngeft Daughter, when fhe fhould accomplith her Age
of eighteen Years, and to the Heirs of her Body, 20 Fulii
24 El the faid Herceus Sanford died, the faid Elizabeth
then of the Age of five Years; and afterwards 20 Funii
29 El fhe accomplifhed her Age of eighteen Years ; and
25 Martii, 38 Fl. entred into the Tenements, &c.and was
thereof feifed in Tail, €Jc. and fo feifed took to Husband
the faid Robert Rogers 1 Nev. 39 El and juftified, ¢5¢c. The
Plaintiff replied, and fzid, Theat the faid Herceus had Iffue
Muzry his eldeft Daughter, Helen his fecond Daughter, and
the {aid Eliz#beth his youngeft Daughter, and confefled
the devife of the faid Tenements to Elizabeth 5 but farther
faid, That by the fame Will, for want of Iffue of the faid
Elizabeth the Remainder of the faid Tenements was limit-
ed to the faid Afzry now Plaintiff in Tail, the Remainder
to, Hele in Tail, the Remainder to his 4th, 5th and 6th
Paughters in Tail, the Remainder to his Neph. # Roades
and to his Heirs Males, with divers Remainders over in Tail.
« Provided always, That if my faid Daughters or any

S . . 7] O_f
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Part X. Mary PorTINGTONY Cufe.

of them. or aiy other the Perfon or Perfons before named,
to whom any Eftate of Inberitance in Poffeffion or Remain-
der, of, in, or to the fuid Lands, Tcnements and Heredita-
ments, with their Appurtenances or any of them, or any
Part or Parcel of ‘e or any of “cm is limited, devifed cr
appointed by this my laft Will and Teftam. or the Heirs be-
Sore mention’d of eme or any of em, fhall jointly or feverally,
by themfelves,or rogether with any other Perfon or Perfons
willingly, apparently and advifedly conclude and agree to,
or for i1he Doing or Execution of any A or Devife,
awhereby or wherewirl the fnid Premiffes foto *cin entail d
as 1§ aforefnid, or any Part or Parcel thereof, or any E-
Jtate or Remainder thereofyor of any Part thereof before li-
mited or appointed to any Perfon or Perfons by this my
laft Wil and Teftament, fball or may by any Way or Means
be difcontinued, aliened, or put away from fuch Perfii or
Perfons and their Heirs, or any of e, contvary to my Ii-
tent and Meaning in and by this sy laft Will and Tefta-

ment, otherawife than for the only Fointure or Dower of

any the Wife or Wives of any the Perfon or Perfons before
named, for the only Lifeor Livesof fuch Wife or Wives
or pall willingly and advifedly commit or do any A or
T hing, whereby the faid Manors, Lands, Tenements and
Hereditaments, or any Part thereof fball not or may 1ot
deftend, remain or come to fuch Perfons, and in fuch fore
and order, as I bave before limited and declared by this
my laft Will and Teftament, otherwife than as before is
Jaid 5 then I will limit, and declare and appoint herely,
that then my (aid Daughter ov Daughters, or other the
Perfon or Perfons before named and every of “em, fo con-
cluding and agreeing to or for the Doing or Execution of
any fuch A or Devife as is aforefaid, fball immediately
frome and after fuch concluding and agreeing, lofe and for-
feityand be utterly barred and excluded of and from all and
every fuch Eftare, Remainder and Benefit as fhe or they,or
any of “em fbould, might, or ought juftly to have claim, chal-
lenge and demand of, in, or to o much thereof as fuch Cou-~
clufion or Agreem fhall extend unto or concern in fuch Mann,
and Form, as if e or theyor any of them, bad never been
nam'd or mensioned in this mylaft Will and Teft. for or con-
cerning the fame : And that then and frowm thenceforth the
Eftare and Fjftates limited and given to ber oy them fo
concluding and agreeing as is aforefuid, fhall from and
after fuch Conclufion and Agreement forthwith wutter-
ly ceafe, and Le determined in, for, and touching fb
much theveof as fuch Conclufion or Agreement fball con-
ccrn and extend unto, as fully to all Intents aid Pur-
pofes, asif [be or they fo concluding or agreeing, or asis

: F g “ afore-
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Mary PorTiNgTONS Cafe.Part X
¢ afpref. were dead withaut Heirs of their Bodies lawfully
£ Degotten, as is aforefuid. And then I willy and further de-
“ clare and devife, T hat prefently after fuch Conclyfion and A-
“ greement, fuch Perfon and Perfons to whom the Eftate and

 "Remainder doth firft and next belong and appertain unto,

“ after fuch of the fuid Perfons baving then the attual Poffef-
< fion thereof, whichball foconclude and agree as afore is faid,
by Force of this my laft Will and Teft. fball and may enter
“ juto, bave and ehjoy fo much of the fuid Lands, Tenements,
“ and Hereditaments, with their Appurtenances, as fuch
% Conclufion and Agreement fball concern and extend unte,
“ of and for fuch Efiares, and with fuch Remaindery over,
“ and with fuch, and in fuch and the fame Manner, Conditi-
“ on and Degree, and with fuch and the like Conditions and
« Limitations before knit and annexed nutothe fame by this
““ my laft Will and Teft. in fuch Manner to all Intents and
“ Purpofes, as if my faid Daughrers, cr other the faid Per-
“ fous [0 consluding and agreeing, were naturally dead with-
€ out fuchHeirs of their Bodies laavfully begotten, as is before
“ named, and as 1ho’ the fuid Fflate or Remainder were
wvefted in bim or them for want of fuckh Heirs as is afore-
Jaidy any AEt, Thing or Matter before-mentioned snd de<
 Clared inand by this my laft Will and Teftament to the con-
“ trary in any wife notwitkfanding”: And thefaid Herceus
{o feifed of the Tenements aforefaid, died thereof feifed, the
faid Eligabeth then being within the Age of 18 Years, who
accomplifhed her Age of 18 Years 20 Fu/iz 37 El. and en-
tred into the Tenements, and was feifed thereof in Tail, the
Remainder over to the faid Mary,&5c. and afterwards took to
Husband the faid R. Regers ; and afterwards 13 4pr. 1 Fac.
Reg. by Deed indented the faid Robers and Elizabeth vo-
luntarie, evidenter, € confiderate, Anglice, willingly, appa-
rently, and advifedly concluferunt & agreaverunt with-Chr.
- Bradfaze and Gerv. Rogers, to fuffer a Common Recovery
of the faid Tenements upon aWrit of Entry in le Poyt,&5c.ad
intentionen ad evacuand’ & anferend’, Anglice to make void
and put away, ab eademr Maria pred’ Remanere Tenemen-
tdruin prediftorum, according to which Conclufion and A-

- greement, the faid Writ of Entry iz /e Poft was brought a-
gainft the faid Robers and Elizabeth of the Tenements a-

«

~

4
<

forefaid, ‘they being then Tenants of the Freehold of the:

Premiffes 5 and thereupon a Common Recovery was had
againft them, with Voucher over, apd Judgment given, apd
Execution hadagainft the faid Roberr and Elizabeth ; which
Recovery was to the Ufe of the'faid Robers and Elizabeth,
and their Heirs ; and thefaid PI. faid, That by Reafon of the
faid Conclufion and Agreem. ad permittendane predict Com-

munem:

A
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nrunent vecuperationem in forma preditla preditt Robertus () Plowd.z. b
& Eliz. torum fLatum funm, &c. de & in icnewmentis fred '3 b. Manxe '8
forisfecerunt € idein fatus fuus de & in tencmentis illis g“ge 3 3. ib
cum pertinenw’ penitus determinavit, € wvacuus devenit: Prac.ad 4 Rep.
Wherefore the Pl. entered for the faid Forfeicure as in her 1 B-1.C0.44.b
Rem’r, &c. upon which the Def. demurr'd in Law. And 2 Lo. 46. b
this Plea was entred Mich. 7 Fac. Regis in C. B. and hzd %gg'ji A
depended 14 Terms, and had been argued at the Bar’ Co.2r. a.
more than half fourteen Times; and now this Term it was ,880'35'b'72‘b‘
argued by the Judges, and at laft it was unanimou{ly refol-yn%;.o;; by
ved by the whole Courr, That Judgment fhould be given a-12 Co. g1
gainft the Pl of which I will make the fhorter Rep%rr be- S Pk Rep- 8
‘caufe I have publifhed many Cafes in my Reports before toanIJOLRep' e

1 - eon, 83,%&¢.
the fame Effeét: In this 1 will add fome Authorities and Hob- 243.
Reafons, confirming the Rule of this Cafe, and affirming the G Inft. 332.
Refolutions before, and refer the Reader without Repeti--',“,:;.(L:?tr.'xd%z.'b.
tion to the Authorities and Reafons reported by me betore. Raft. Tail. 1.
On the Plaintiff’s Partdivers Obje&ions or rather Declama- | #% b.
tions were made. 9 1. That from the Time of the Making 35[:' :ﬁ.’x;,
of the A& of 13 E. 1.de (a) Donis conditionalit’, till (D) 12 2Ander{ 11,14,
E. 4. Taltarum’s Cafe, there was no Opinion; That a Re-{/)SoHr 361
covery againft Tenant in Tail with Voucher over would bind 6 Co. :,glbb
the Eftate-tail upon the Pretence of a feigned Recompence, Poft. b& 38.a.
but inr2 E.4.it wasnewly invented,and never before thatTime, g(’db' 308,
: . . ard. 209.
imagined by any of the Sages of the Law, in fo many (r)3,& 35H.3,
Generations and Ages incurred after the faid A&. 9, 2. Al-c-20.1 And.y6.
tho’ the Donor can’t refirain the common Recovery after itz (C:O‘ 15-b
is fuffered and executed, (becaufe then the Reverfion or Moo(;:fg';. oY
Remainder is barred, &¢.) yet (as it was agreed on the o- €ro. Car. 43o.
ther Side) he may refirain the Conclufion and Agreementgld' Lir. 335. 2.
to fuffer it, and {o prevent the Bar by the Recovery, and H(?l:./.z;;f. &
preferve his Remainder or Reverfion. 9 3. Such Reco- 2Rol.Rep.417.
veries are by divers Aéts of Patliament mark’d and brand- (“’L)"Leongw"
ed with the Blemifh of Fition and Falfity ; as in the Stat.;‘ Lec'%;;sg
of (¢) 34 H. 8. cap. 20. they are ftyled feigued and wnirue Sro.El 2.
Recoveries 5 and fo in the Statutes of (4) 11 H. 7. cap. z0. ?‘j\xa‘ff
(e) 32 H. 8.¢cap. 51. (f) 14 Eliz.cap.-8.&5c. they are called ¢ Rol ;37'81“'
covenous, and had by Collufion, and therefore it ftands with () Potteaqs. 2.
Law and Reafon to provide for the Prefervation. of Rev'ns (,’IX;\:-::]' %6;'
and Remainders againft fuch feigned falle and covenous Co. Li'rzaé’z?g'.
Recoveries. § 4. That this Opinion, that a common Re- 1 Co. 15 a.
covery can't be reftrained by Cond:it. or Limitation was new, (LJ;) %’o'%"sa
and of late Invention, and never heard of before Sir 4n- 1 Co.nxr}. o
thony (g) Mildmay's Cale, in tle 6th Part of 7y Reports, 3 Co 60 b
f-40.4a. For it was admitted to bereftrained in the Cafe of the ?4:;(:;162_0‘
Earl of (b) Arund. Dy.17ElL342, 343 Where the faid Earlin Co: Lir. ;gé.
the Time of Q. Mary gave the-Manor of Hafelber Bryan in () Co- Ent-
the County of Dorfet, by Indenture, to 7 Fcrzas late Ear] {,if:,rbgﬁ,

(L) Pyer 342, pl 55, Poflea 40, a. 3 Co. 34.{«1.6Co. /41. 2,

2, 9}
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of Northumb. and to the Heirs Male of his Body ; upon
Condition, g4 f7 pred’ Comses aus heved’ maftuli de corpore
Sho exeuntes, inter al’y aligd’ recuperare verfus eos permit-
terent, veldifcontinuarent : And in the Argument of Scho-
laftica’s Cafe, Pafeh. 12 El Pl Com. 403. the faid Point of
Reftraint of a commonRecovery was never moved; and there-
fore it was thought to ftand with the Honour and Gravity
of the Court,that this Point had been fo often argued at the
Bar ; and therefore now the Serjeants faid, that it was ripe
for Judgm. after fuch a maturc Deliberation. And in this Cafe
all the faid Obje&t. were confuted, and thereby the Point in
Judgment confirmed. § As to the firft, 2 Queftions were
moved and refolved, the firfl, that Judgment given againft
@) 2 Rol.396. (2) Ten’t in Tail with Voucher and Recompence in Value,
would bind the Eftate-tail, notwithftanding the faid A& of
13 E. 1. Be the Recovery upon good Title or not. 2. That
, the Judgm. given infuch Cafe for the Tenant in Tailto have
in Value, would bind the Eftate-tail, altho’ no Recompence
be had. And therefore as to the firft of thefe Queftions, it

appears by our Books, that the Opinion, That a Recovery -
againft Tenant in Tail with Voucher woyld bar an Eftate-
~ tail, and wasnot reftrained by the Stat. de Donis conditional’®
(é)(‘:'oc%‘f’"b' was not newly invented in (&) 12 E. 4 but oftentimes af-
Co. Lit 361 b. firmed for Law by the moft knowing of the Law that e-
372.b. Godb. ver were ; for Sir Willian Thirning in the Time of H. 4.
3?3 §61?3“1[’“‘ Ch. Juftice of the Com. Pleas, anno (¢) 12 H. 4. 13. 5. faith,
Hard. 209.  T'bat the moft learned of the Law that ever were, (and
1284192021, when ‘there was thé beft Law that ever was) were in the
g‘gft?‘ Lt Reign of K. E. 3. which alfo were near the Making of the
o Stat. Let us fee then how the Law was heéld i diebus illis
in this Point. 15 E. 3. Brief 324. By Recovery in Value by
(4) 1Co. 9. b Tenant in Tail, the Eftate-tail is barred, and he fhall have a
o6, b.Dr.& Formedon ofthe Land fo recovered in Value. Andtherewith
Stud, 49.2.  agrees 42 E. 3. 53. for thereit is held, 'That in fome Cafe a
gl‘;ij”;g‘*gb‘ Man fhall have a Writ of Formedon of Land which was ne-
466. o ver given ; as if Tenements in Tail be loft, and the Tenant
Manxel’s Cafe in Tail recovers other Land in Value, the Iffue {hall have a
; *Rg') ‘85-;' Formedon of the Land recovered in Value, and yet that Land
Br. Ct}aﬁgé 4 Wasnot gi ven, 44 E. 5. 21,22. Offavian (d) Lumbard’s Cafe,
Br. Tail 6.~ Ten’t in Tail grants a Rent-charge to one, in Confideration
2 g;‘ff‘;’r’”ﬂt;‘?- that the Grantee having Right to the Land in Tail, releafes
Hard.209, 384. t0 him, it fhall bind the Iffue in Tail. 48 E.3. 11.0. inFeffery
Raym.230.  Bencher’s Cafe, a Recovery in Value by Tenant in Tail
3 Keb.287. - {hajl bind the Tail, and a Formedon lies of the Land

(¢) Poftea 43.b . .

Br.Voucher; 11 tecovered in Value ; and therewith agree 1 E. 4. s.
Br.N.Cyo. (¢) 5 E. 4 2. b And that alfo appears by the
%ra.lll?;:c;c;verym like Cafes: For if Tenant (f) in Tail aliens with War-
(f) Co. Lir. ranty, and leaves Affets to defcend, it is a Bar to the

393. b. Ifflue by Reafon of the Warranty and Aflets defcended

z .

but
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but neither the Warranty without the Affets, nor the War-
ranty and Aflets without Judgm. in a Formedon, fhall bar the )
Eftate-tail 5 for if the Iffue (without Judgm. given) aliens(a) (4) Cé°' Lie:
the Affets, his Iffue fhall recover the Land in Tail; but af- %™
ter Judgm. given that he fhall be barred in Formedon, the
Jfues in Tail fhall alfo be barred ; and therewith agree
Temp. Ea. Tit.Garr.89. 34 E.1. Titgarr’ 88. 11 E.2. garr’83.
4E.3.24. Hen., Sommer’s Cafe, 3E. (3.) 4.14. 40E.3.9. 14H. 3.
39.4.24H.8. Br.Tail33. 4 Mar.(b) Dy. 139. And in the Cafe p peer 150
of 2 common Recovery there is 2 Judgm. againft the Ten’t pl 32, 8. N. €.
in Tail, and another Judgm. againft the Vouchee to have 66. Ver.Iv. B.
in Value, and therefore thefe Refolutions and Opinions of "4
Law produced the Judgm. in 12 E. 4. which was not of any
new Invention, but proved and approved by the Refolution
of the Sages of the Law at all Times afier the faid A&, un-
til 12 £.4. And the Judges of the Law then perceiving what
(¢) Contentions and Mifchiefs had crept into the Quiet of (¢)Co.Liriob.
the Law by thefe fettered Inheritances; upon Confideration
of the faid A¢t, and of former Expofitions thereof by the Sa-
ges of the Law at all Times after the faid AQ, gave Judgm.
That in fuch Cafe the Eftate-tail fhould be barred. As to
the 2d Queftion in the 1ft Obje&ion it is worthy Confide-
ration, That the Judgment given for Tenant in Tail tohave
in Value, is a Bar to the Eftate-tail, altho’ no Recompence
be rendered in Value; and that appears in 23 Eliz, Dyer
396, \#) Tenant in Tail fuffers a common Recovery with (<) Dyer 376.
common Voucher, and dies before Execution had againft ‘I’(l)g'éé‘c"'%'“
Tenant in Tail, and the Iffué in Tail enters, the Recoverer Co. Lit. 261.b.
may enter upon him by Reafon of the Recovery in Value;2 Rol. 396.
and therewith agrees Shelley’s Cale, in the firft ‘Part of my I;l‘l’{"e‘_’é 5(’;'9;"
Repoarts, f. 106. And in the Marquifs of Winchefler's Cale, () Co. Lir.
lib. 3. f0l. 3. 4. If (¢) Tenant in Tail fuffers a common Re- 349.b.
covery (altho’ erroneoufly) and afterwards difieifes the Re-
coveror and dies, his Iffue fhall not be remitted, for the E-
fate-tail was bound by the (f) Judgment to have over in (f)7Co 39. 2.
Value, although in Truth no Recompence can be had. And .
in Manxel’s Cafe, Pl. Com. f. ult. (g). 1f there be Ten’t in (g) Plo. Manx-
Tail, and a Stranger bring’s a feigned Precipe quod reddar s 3% 1+ b
againft him, and he vouches to Warranty, and the Deman-
dant by Default of the Vouchee, or by his Confeflion reco-
vers againft Tenant in Tail, and he over in Value againit
the Vouchee, and before Exccution the Tenant in Tail .
dies, and the Land (/) defcends to his Iffue, yet the Deman- g';)oL“' set.
dant may enter, or fue Execution againft the Iffue, and the 7
Iffue fhall never falfify the Recovery there, becaufe he has,
or may have Affets, for if he ought to falfify the Recovery,
then he ought to retain the Land in Tail, and have Exe-
cution of the Aflets alfo, €9¢, And fo, asit is there reported,

was
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was it taken by the Ld. Mountague, and other Jullices in the
Star-chamber, in 2 Matter there in the Time of E.6. Sothat

: where the A& of W. 2. faith quod finis i1pfo jure fit nullus,
we may fay, 94" ‘yuoad communem Recuperation’, &c. attus

tRoll. 413, 8pfe igf0 jure fir nullus. 9. As to the 2d Objedlion it is ab-
futd to {ay, that the Rccovery it felf can’t be prohibited by
any Condition or Limiration; and yet that the Conclufon®

and Agreement to fuffer a Recovery -fhall be prohibited 5

. and fuch Condition to prohibit a Conclufion or Agreement

favours of a new Device or Invention: For till now of late,

{a) Cr.Jac.  none ever heard of any Condition or Limitat. to prohibit (#)
6972693. Goings about, or any Conclufion or Agreement, but they are
altogether unknown to the Law. And therefore the faid A&

of W. 2. reciting the Mifchief faith, Per faltum tamen &
Jecffamentum eorum quibus tenementam fuir datum fub con-

ditione exclyfi fuerunt, &c. So that the Makers of the faid

A&t ought to be taxed with great Ignorance, and that the faid

A& was not neceflary, if the Going about or Conclufion to

alien, might have been prohibited: For then when a Man

had made a Gift to one and the Heirs of his Body, he might

have added a Condition, That if the Donee in Thail at the

Com. Law poft prolem fuftitatam had gone about or conclu-

ded to alien, thatthen the Donor fhould re-enter, and fo have

peferved his Poflib. of Reverter, and fo againft that Provifion

might have been made by fuch preventing Condition ; and

therefore there was no Necedity that the faid A& de Donis
(#)Co.Lit.19.a. conditionalibus fhould be made; and yet Sir W2i. Herle (b)
L Chief Juftice of the Common Pleas, in 9 F. 3. 22. 2. faith,
That they were wife People who made that Statute; and

that Sir Willium Herle himfelf was at the Making of the

faid Stat. apEears in 41 E. 3. Gar?’ 16. and in 5 E. 3. 14. 4.

the fame Chief Juftice faith, we faw thofe who made the

(c) Co.Lit 19a. Statute, and further faith, that K. (¢) E. 1. (who by Affent
392. b. of his Common Council in Parliament made the faid A&)
was the wifeft King that ever was, and the King and the

whole Parliament prohibit fzétum € fecffamentum (for this
Imagination of going about or concluding, was not then, nor

long Time after hatch’'d.) And foin all fucceeding Ages, the

() Co. Lit. - Alienation it felf of Tenant in Tail hath been prohibited by
377.b. Lit Se&. Condition ; as in 33 Al 24. temp. R. =, Richel’s Cafe, Lit.f.

720. 6 Co. 42. L= ’
* () Br. Cond.  163. (d) temp. H. 4.7 hirning, 21 H. 6. 33.0.(e)1cH.7.11.4.
?}%9'6 Cour 13H.7.23.4.b. 21H. 7. 11.4.b. And it was well obferved in
& Lir.'zt.g' 2 this Caitfe, That to an Eftate-tail there are three Manner of
224.a. . (f)Incidents; fome by the Common Law, others by A& of
2 Brownl. 67. Parliament, and fome by Cuftom. By the Com. Law are fuch
:(.g)B r‘o“;g{- 418 as are not reftrained by the Stat. and can’t be reftrained by
.67, .

§Co.41.a. 20y Condit, as (g) Dower and Tenancy by the Courtely after
‘ Iffue,
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Iffue are incident to an Eftate-tail, and can’t be refirained by
Condit, Vide 22 E.3.17. Allo the Eftate of him, and of Ten’t
in Tail after Poffibility, are difpunifhable of (#) Wafte, fo a (#)Brownl.s7,
. . 1 Rol 418,
() collateral Warranty, is a Bar to an Eftate-tail, and a (¢) , R.]. 526
com. Recovery alfo, and none of thefe can be reftrained by Lit. Seét.34.
any Condition or Iimitation. By Stat. Law, as to make Co. Lit. 27.b,
Leafes by the Stat.of (4) 32 H. 8.¢. 28. and to levy a Fine ¢ E’f‘jfza'
by the Stat. of 4 H.7.¢.24.and 32 H. 8. ¢. 56. to bar If- 9Co. 139. a.
fues, and none of thefe which are Incidents to his Effate 1! Co. fo. a,
by A& of Parliament may be reftrained by Condition: ll?gtfccsatu‘ix‘
For when a Man makes a Giftin Tail, he zacite gives thefe Fiz.N B so.b.
Incidents to it ; and therefore to reftrain them by Condition F‘;C,‘Z- TE. 3,
or Limitat. would be repugnant. For fuppofe that a Man ,o“,f,*_'ng'b
makes a Gift in Tail, and further grants, that he maymake (4)1 Rol. 218,
Leafes for Years or Lives according to the faid A&t; or to Co- Lit224.a,
levy a Fine with Proclamation according to the Aéks in fuch g_%llé{“(,’[]‘f P
Cale to bar his Iffues ; provided always, that he fhall not 6Co.4.1..a.7.
make Leafes, or levy a Fine; none will deny but fuch Pro- Hob. 170.
vifo would be repugnant ; and by Confequence in the other ;> 1;{“ 223.b.
Cafe, when fuch Incidents are tacitly implied ; for (¢) ex- (4) 1 Rol. 418.
preffio corum que tacite infunt nibil operatur : By Cuftom, (¢) Hob. 170. -
as to grant Lands by Copy, &¢. at the Will of the Ld. ac- ,‘J;;’ﬂf"‘;f”
cording to the Cuftom of the Manor, &c. And the Opinion Hard. 0.
of Zits. as to the faid Cale of a common Recovery, was cited ! Foi Rep 370,
in his Chapter of Condirions (f) 84. After he had faid, that ?5{; Rod.353.
Feoffee in Fee, can’t be reftrained from Alienation; heu’b.';g,'bfm'
adds, Irem, if Tenements be given in Tail upon Conditicn, 5 Co. 11. a.
that Ten’t in Tail nor his Heirs fhall not alien in Fee ror in ?Fgé‘?g'“a'
Tail, nor for another’s Life, but for their own Lives iuch Co. Lit. ;9?: 2.
Condition is goocd, and the Caufe is (which is to be much ob- 205 a.
ferved) That when he makes fuch Alienation, he doth con- 2 g%, 365
trary to tke Inter of the Donor; for which the Stat. of W, Bu]ﬂ’;‘.sfg;.
2.c.1.was ma ‘¢, by which E{ atesin Tail are ordained; which 1atch 25.
is as much us to fay, as if he had faid contrary to the Intent ; RZT&'I%&'
of the A& of /7. 2. or the Intent of the Donor within the LA
Purview of the faid A& ; and a (g) com. Recovery is not (g) Co. Lit,
contrary to the faid A&, nor to the Intent of the Donor 223-b.
within the Purview thereof. Butthe M:anirg of ZLizz, is, that
*Tenant in Tail may be reft - ined from Difcontinuance ei-
ther in Fee, or in Tail, or fir another’s Life, and fo he him-
felf in the rcxr Claufe following explains himfclf, f£. and '
when he makes fuch Difcontinuance he doth contrary to
the Inteir of the Donor. 9 And as to the third Objec-
tion and Afperfion of a Scandal upon common Recoveries
(which is one of the main Pillars which fupports the E-
ftates and Inheritances of the Kingdom) it was an-
fwered, That there was never any Thing by the Wif- S
dom of a Man fo well devifed, or fo furely eflablifhed R
upon Law and Reafon, which the Wit and Craft ‘

of
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of thofe who are fubtle and wicked; has not abufed: And

therefore it appears by the Preamble of the faid A& of 34

H. 8. That when the K. gave Lands in Tail to his loyal and

faithful Servants and Subjells, intended not only to advance

the Donees, but the Heirs in Blood of their Bodies, to the

Intent that the Heirs of their Bodies fhould have in fpecial

Memory the Profit which they have by the Service of thei¥

Anceftors, and thereby they themfelves the better encoura-

ged to do the like Service to their Sovereign L. the K. It

was well done by the Parliament to tax the Donges in fuffering”

of falfe and feigned Recoveries to fubvert the Intent of the

King’s Gift and Bounty by difinheriting their Iflues, quia

confirmar ufune qui tollit abufum: And yet fuch was the

(s Co.Lit.  Force of a common Recovery in fuch Cafe dt the (2) Com:
372. b Law, before the faid A& of 34 H. 8. that the Eflate-tail by
a common Recovery was barred, although the Rev’n was in

the King, and nothing could remedy it but an A& of Par-

liament. And therewith agrees 33 H.8.B7r. Zail 41.in Plo.

(8) 11 Hy.eao Come. 555. And asto the Cafe on the Stat. of (8) 11 Ho5. 1t
{V(l::d'l“ 2. b was anfwered, That when the Husband for the Advance-
# mient of his Wife with a competent Jointure, and Preferment

of the Heirs of their two Bodies begotten, has caufed an E-

ftate to be made to himfelf and his Wife in Tail, and after

the Death of the Husband, the Wife to difinherit the Iffues’

of the former Husband, fuffers a Recovery, and conveysthe

Lands to Strangers to the Husband’s Blood, fuch Recovery

was worthy by the Parliament to be noted with the Mark

to be fuffered by Covin; and the A& of the Wife either

when fhe is fole, or of her and her fecond Husband; is fo

odious, thata Recovery had upona good Title againft them

by Covin is void by the faid A& ; and therefore it is not to

be refembled to the Cafe at Bar 5 and yet there was no Re-

medy in fuch Cafe upon a common Recovery, till the faid

fc)ﬁH-S e3t. A&t of Parliament was made. So in the faid A&s of () 32
%IJBEUE.Q’;)&L';; H:8.and 14 El. when a common Recovery was had againft
1 Co. 15,16, 'Lenant for Life, to the Prejudice of thofe who had the In-
heritance, it might well be called covinous, and by Collu-

fion. And yetin the fame Cafe, when Ten'’t for Life, the

Remainder to 4, in Tail, the Remainder to Z. in Tail. &e.

with divers Remainders over, and Tenant for Life fuffers a

common Recovery, in which he vouches 4. and he the

(&) 1 Co.6o.b common Vouchee, it fhall bind all the other Remain-
Po)ﬁéad,‘;'.b.. ~ders; for no Covin or Conclufion can be fuppofed, when
Co.Lit 362 2. the next in Remainder in Tail who has the im-
gr. %1.562.570- mediate Inheritance is vouched; as it was adjudg-
M%o r‘gg‘f% aed .in (d) Fennings's Cafe, Trinit’ 38 FEliz. Ror. 2332,
1 And,275. which Cafée having great Affinity with the Cafe at
Winch 43.  Bar, 1 have reported next after this Cafe, And as

to’



ParT X. Mary PorrTIiNGTONS Cufe. 40

to the faid Cafe of the Earl of (8) Arundel, Anno 19 Eliz. %’) Ant. 37.a.
Firft, nothing is fpoken to that by any who argued in the pgi‘;;;'é’ 343,
Cafe, fo that it is not any Authority for them who cite it. 5 Co.43. a.
Alfo in the fame Cafe a Recovery is intended to be reftrain- 6 Co. ¢1.a.
ed, butnota Recovery with Voucher, &c. as in every com- I Cent242.
mon Recovery there 1. And in divers Aéls of Parliament,

common Recoveries have received Allowance and Advance-

ment. And therefore the Statute of (5) 7 H. 8.cap. 4. recites, (8) Co. Lit.
Thar divers, as well Nobles as others, have fuffered com- 1% bf- Dr. &
mon Recoveries againft them of divers of their Manors, V:u,éh.' i%'. &
&¢. for Performance of their Wills, for Affurance of Join- Dyer3r.pl.2is,
tures to their Wives, §&c. The fame A& in Approbation of i‘“ﬁp% 46.
common Recoveries, gives Remedies to fuch Recoveries in A Mefnézﬂ_';
divers Cafes. And St. Germyn in his 11t Book of the Dr. and
Student, cap. 26. approves common Recoveries to bind as
well in Confcience as in Law. And by the Stat. of 23 El,
cap. 4. it isenalted, That for avoiding of the Danger to Af-
furances of Lands, and for Advancement of common Reco-
veries, That any common Recovery fhall not be avoided
for any Want of Form in Words, and not in the Matter of
Subftance. Note Reader, Semper in (c) fittione Juris fubfi- () 11 Co. s1.a,
fir equitas, & contra negantem principia non eft difputan- Co.Lit. 150, a.
dum.” And in Truth none ought to be heard to difpute a- Falm. 35+
gainft the legal Pillars of common Affurances of Lands and
Inheritances of the Subje@s. And at the Parliament held

in the Reign of the late Queen Flizaberh, in the great

Cafe betwixt 7. Veruwon and Sir Ed. Herbert (which was

argued by learned Counfel before the Lords in Parliament)

there Hoord an utter Barrifter, of Counfel with Pernoz (who

was barred by a comimon Recovery) rafhly, and with great,

ill Will inveigh’d again{t common Recoveries, not knowing.

the Reafon and Foundation of them; who was with great

Gravity and fome fharpnefs, reproved by Sir Fames Dyer

then Chief Juftice of the Common Pleas, who faid, He was

not worthy to be of the Profeffion of the Law, who durft

fpeak againft common Recoveries, which were the Sinews

of Affurances of Inheritances, and founded upon great Rea-

fon and Authority 5 Sed non omnis capit bec verbum. And

as to (4) Scholaftica’s Cafe, 1 refpe€t much the Reporter, and (4) PI. Com,

. 493. a.
attribute due Honourand Reverence to the Judges who argu- {515 1,
ed in the faid Cafe: Butamicus Plato, amicus Socrates, ¢4 i Rol.s5n.
magis amica veritas; for the Refolution in the faid Cafe, 473,474
is founded upon two Authotities in Law 5 one in (¢) 29 A/, b~ oevife 6
#. 17. and the other in (f) F. N, B. 201. ¢. which Au- Poft. 40, 41. a.
thorities being duly confidered, do mnot warrant the Dyeri27.pls6.
Collection or Con:lufion which is made upon them J) Plowd.

413. b, 414. b,
(arguen- poftea 41. a
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arguendo in the faid Cafe) but to {ay the T'ruth the contrary.
For as to the faid Cafe of 29 A #. 17. it is there cited in
this Manner ;- A Man feifed of Lands in Fee devifable, de-
vifes them to one for the Term of his Life,and that he fhould
be Chaplain (when the Book at large is, That the Devife
was to a Clerk for Life, upon Condit.'that he fhall be Chap-
Jain, and fing for his Soul) {o that after his Deceafe, the faid
Tonemesits fthould remain to the Commonalty of the faid-

“Town (J&. of Zang:fbore) to find a Chaplain for the fame Te-

nements,and dies ;and the Devifee being fufficient to beChap-
lain, held them for fix Years, and was not Chaplain, and the
Heir of the Devifor oufted him, and he brought an Affife,
and the Heir pleaded to the Affife, and all this Matter was
found by the Affife; and the Juftices flirred up the Affife
as much as they could to fay for the Plaintiff, and at length
they faid, that the Plaintiff was feifed and diffeifed : Upon '
which Cafe fo cited, the Juftices, as it is there reported, fo
colle@ted ; for it {eemed to the Court there, That the Li- -
mitation that he fhould be Chaplain, and fing for him,
was not 2 Condition for the Breach of which the Heir could

" enter, for thereby the Remainder would be defeated, &¢. In

(2)o. Lit.
214.b.

) Dy. 127. b
1 Rol, 472.

which Cafe are two great Mifprifions ; one in the Citing,
the other in the Application of it. 1. That the faid Devife
was to the faid Clerk upon exprefs Words of Condition, that
he fhould be Chaplain, as appears before, the other in the-
Applicatiop, That it thould not be taken for a Condition,
but for a Limitation ; and to that Purpofe the Cafe was ci-
ted. And without Queftion it ought to be either a Condi-
tion or Limitation: And if it was admitted to be a Limi-
tation, then it is not poffible for the Plaintiff in the Affife
to recover, for then his Eftate, if it were a Limitation be-
fore the Bringing of the Affife, was atually determined :
For fuch is the Natare of 2 (4) Limitation, to determine
the Eftate without Entry, and then tbe Frechold in Law
was vefted in the Commonalty of Zaig-flonze, for a Stran-
ger fhall take Advantage of a Limitation, and by Confe-
quence it was not poffible that the Pl. who had loft his E-
flate by Force of a Limitation, fhould recover in the Af
fife. But in the Book it is taken for a Condition, for there
Briron faith, That they in the Rem’r can’tenter, for it is
a Condition ; and it appears, that the Heir can’t enter, #n-
de fequitur, that the Remainder has (&) deftroyed the
Condition : For the Book faith, That the Heir can’t en-
ter and have the Land only for the Life of the Pliin-
tiff. By which it appears, That in fuch Cafe Words
of exprefls Condition, (which are omitted in the Ci-
ting of the Cafe) fhall not be taken for a Limitation,
but rather void by the Limitation of the Remuin-
der over: For when it hath Words of Cendition, the

Manner
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Manner of the Devife is to intend that the Heir may enter, a5

it is exprefly faid in the Book, and therefore it fhall not be

taken for a Limitation, to give Benefit to him in the Re-

mainder, and it would be dangerous to make a Conftruétion

againft exprefs Words, but if the Cafe had been,  as in the

faid Scholaftica’s Cafe it is cited, /. That he devifed the Land

to one for Life, and that he fhould be Chaplain;there might

be more Colour to fay that it fhould be a Limitation by Con-

firuction, becaufe they are neither Words of exprefs Condi-

tion, nor legal Words of Limitation; and therefore there
Peradventure the Law would conflrue 'em fo, that they

might take Effett; as in the Cafe betwixt (2) Hamond and (s) Cr.Fl.204
Wellock, reported by me in the 3d Part of my Reports, fol. 3 Co. 20.b.
20, 21. This Word (Paying) fhall amount to a Limitation ’ék“f?é.’;;f'
in 2'Will by Conftruétion, becaufe inLaw it is not any Word, 527, 502.
either of Condition or Limitation ; and therefore in a Will it 2 Bultt. 273,
fhall ferve as well for the one as for the other, to fupply the I,;‘:fgg %38, ™
Intent of the Devifor. And fo the Authority of the Book of 1 Mod.Rep. 86-
(0) 29 Aff- 17. is againft that which was cited in Scholaftica’s Vavgh. 271.
" Cafe. And hereby youmay fee (good Reader) how dangerous gi‘i;‘b"f]‘;z&
it is to ground an Opinion upon any (¢) Abridgm. as In an- 2Rol. Rep.z15.
other Place I have obferv’d: For Fitzherbert in abridging the Lane 76.

Cale of 29 AfJ. Tit. Affife =81. (4) abridges it without any (Gb‘jlii;t”:;' .
Words of exprefs Condit. as it is cited in Stholaftica’s Cafe, (¢) 5 Co. 25. a.
But Br. 7it. Condition 111. abridges it to be upon exprefs Pref. 4 Rep.
Condition, Sed (¢) meelins € tutius eft petere fontes quam ?2,;'131?2,2‘_ b
Seltari rivalos. And as to the faid Cafe m (f) F. N. B. it is (¢) Anr. 118. 3.
cited in Scholaftica’s Cale * in this Manner : A Man devifes (/) F.N.B.2o1.
Lands in Londor to his wife upon Condition, That if fhe i,ﬁ"’;' 4‘:‘7 %
marries, that the Lands fhall remain to his Son in Tail 5 and e
for want of fuch Iffue, the Remainder to the Right Heirs

of the Donor in Tail 3 the Wife marries, and fhe and her

Husband occupy the Lands, he in the Remainder dies with-

out Heir of his Body ; the Right Heir of the Deonor fhall

have a fpecial Writ of Ex grav: querela, &c. So it appears,

That he in Remainder fhall have Advantage of the Condi-

tion, if it be broke : But that fhall be by way of fuing this

Ag&ion, and not to enter by Force of this Condition not per-

formed, which Writ appears in the Regifter. And the Jufti-

ces faid, That the Words of the Condition there mentioned, -
are not properly a Condition but Words of Limitation, fo
that the Senfe is fuch. A Man devifes Land to his Wife for
a Term, if fhe fhall {o long continue fole, and if fhe marries,
the Remainder in Tail, the Remainderto his Right Heir, fo
that the Marriage is the Limitation there which determines
the Eftate, and fo the Remainder commences upon the
Eftate ended there 5 which (élfe fo put by Fitzherbers

, ‘ 4 out
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“out of the original Writ in the Regilter was utterly miftaken

fa 2 Points. 1. Becaufe the Devift to the Wife in the Caleput

in F N.B. was-uporrexprefs Words of Condition, but infpelto

Regiftro, fo. 246. the Devifc was upon apt Wérds of Limita-

~ tion, 5. Habend [ibi ad toram vitam [uam fTipfs in pura vi-

duitate fun tenuerit (and not upon exprefls Words of Condi-

tion,as it is there cited) ita g4’/ 1pfin alicut maritazeris, vek

ad aliguen virum (¢ traxerit in foruicatione, vunc mefiagi-

: v pred’ cum pertin’ I. € beredibus dg corpore fup legitime

oo procreatis vemaneret, & (7 idem L [inc hevede, &c. obieyit,
‘ tunc mefuaginm pred cum pertinen’ ad rectos beredes iffeus
W. reverterer. 2. Where Firaberbert {aith, That the Right

Heir can’t enter, it is clear that the Right Heir may well

enter, becaufe he has the Reverfion by Defeent, and not by

(#) Dy. 127, 4. way of (z) Remaind: And I havefeen a Report in Hill. 5 & a4
- Hab. 30. P4 M. which Dyer Serjeant moved in C. B. Wm. Bures
" (5)2 Rol. Rep. (#) Dot of Phyfick was feifed of Pivers Manors, Lands and
pre Tenements in Fee, and having Iflue 3 Sons, Wiltiziz, Fd-
#und and 7 homas, by bis Will in Writing devifed Part of

them to his Wife for Life, fub conditione quod ipfa educabiz

puervs teftaroris in eruditione & bonis noribus 5 the Re-

mainder to 7 bemas his Son in Tail, and the Reverfion in

Fee defcended to William his eldeft Son : The Condiion

was broke ; the Queftion was, If the Heir fhould enter for

the Condition, er Zhomas fhould enter as for Breach of a

(&) Py. 117.b. () Limitation 5 or if the Condition be deftroyed by the Li-
mitation of the Remainder over. And it was refolved by Sir

Rob. Brock, Ch. Juftice, & rotan curiam, That clearly it is

not a Limitation, for there are exprels Words of Condition,

and the Meaning of the Teflator, That his Heir, who al-

ways is to take Advantage of a Condition, thould enter, and

(d) xRol. 473, €4) defeat the Eftate of the Wife: But his Meaning did nos
474 agree with the Law, for he could net defeat the Eftate for
Life unlefs he defeated the Remainder, and therefore by the -

(¢)Py.1273; T,imitation of the Remainder over, the (¢) Condition was
deftroyed : But in fuch Cafe his Meaning never was, that he'

in the Remainder fhould enter for the Condition broke.

Nota Reader, There are in Law apt and legal Words, =s

(/)Co.Lit, well of Limitation as Condition. Apt Words of ( f) Limita-
2i4- b tion are quamdin, dummodo, 4, quoufque, durante, &:.
2 14. E. 2.Grant 92. a Rent granted out of the Manor of

Dale, quamdin the Grantor fhall dwell there. Vide 7 E. 4.

16. quaindin fuer’ awmicabiles, 29 H.8.29. 0. 35 E. 3, 15,

8.8 3 AF p. 9. A Man Leales Land dwmwmodo the

Eeflee fhall pay twenty Pounds, 57 H.'6. 29, A Leale is

made to a Woman duwwe fola fuerit. 9 E. 4.29. b. A Man

made a Feoffment in Fee until, 5. guonfyue the Feoffor

- had
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iad paid him certain Mohey (4) 21 Af $.18. Vide 13. () (#/Br.Af.230
El Dy. 290. acc® PL. Com. Zm. (¢) 35'@;.']5. 14. A Ij,egfcz ‘?"Cond"‘lc‘;'
for Years, if the Leflee fhall folong live, 14 H.8.13. A klR):}ng% 5.71{2.
Leafe of Lands till he be promoted to a Benefice, ¢3¢, Lz, 798 Noy 122.
Chap. Condit. 9o. (4) during the Coverture 3 all thefe and "3"{;,‘3?‘“289‘
many others, are Words of Limitatiation,by Force of which v'(;cg. Br ﬂ'i‘[i?ltes
;h)ecﬁﬁs_te is de;?rémin’j without Entry or Claim : Words of ftz. Tail 17-20-
e) Condit. are, fub conditione, ita qd’, [§ contingar (0, 5 20 2 b
&c. Vide Lit.c. Condit. 14 & 75. 3qH. 6. 7. a. f 237 ;}Mgﬂxf? g“lff '2”‘61:"
Dy. 28 H8.13. 4 M. Dy.139. 15EL Dy. 318. 32 H. 8. Dy. (e)2 Co. .73:‘!{
47. But thefe Words, ad effectum, ea irntentione, ad folven- ]*2733 3C0-
dum, or other the like, do ‘not make a Conditibn in Feo&:?‘jiﬁéﬁg B
ments ot Grants;unlefs it be in the K.’s Cafe, ot in a laft Will, Godb.418.1Ra.
as it was refolv'd Pafe. 18 FI by all the Juft. of the Common $5741% Cr-EL
Pleas. And fo you will the better underftand your Books, in 225&:': e,
(f) 38 H.8.34. 4. the Abbefs of Siow’s Cafe. 31 H. 8 By, 2b204.1.Pop.
tit. Condit. 191, 8 E. 2. Aff. 412. 5 E. 2. Br. Condit, 264. F,''% Un 118
N. B, 131. 41 (g) E.3.19.0. 41 Af. 3. 35 H.6. 7.5 59.per :;Sx’ lifi)ooi']%o‘
Moile. 7 H. 4. 22. Sir Sim. Beverley’s Cale. Dolt. and Stud. 404.Hob 47,42,
lib.1,c.20. 10E.3.44. 32 F. 3. Annu. 30, 8 H.6. 23, b, 235 Lt Selbs
Plow. Com. in Brown. and Beflor’s Cale 141, a. (b) 5 E. 6. 221.’83:9(503:135’:4
Dy.79. 3E.6. (i) ib. 65. But in Cafe of 2 Gfant Executo- 710, 191,
ry (Pro) (k) makes a Condition; as a Grant of an Annuity %)H:s. 6. B.
2o confilio tmpendendo; (1) 41 E:3.6. 4.5, 19. (m) 38 H.6. x;yg'. ngl 1pz] ?g’
26. 9 E. 4. 2d,21. A Difference betwixt a Thing () exe- Br-N.C. 152,
cuted and executory Dy. 23. El. 369. It was alfo ebferved; % 1% 11-
‘That in Scholaftica’s Cafe, o. Clerk who was fo fuppofed to 1.+ 2 -
be reftrain’d, firft levied a Fine; which Fine (for any Thing {f) Br.Condit:
that appear’d in the Record, or in the Cafe reported) was a s Br. Condi
Fine at the Com. Law; and then it is 2 Difontinuanée and {ﬁ))n 20. ondi-
Wrong, and therefore might be reftrained by Condition. And (4)Dy.79.pl 46.
Hill. 36 El. Rot.339. in the'K.s Bench in'the fame Cafe of § poj3#%%:
Scholaftica it was refolved, for the Matter in Law by Pog- 7{;’) By.'czy.g;'l.s'.
Fam Ch, Juft. and two other Juftices of the K.’s Bench a- 1 Rol. 408,
gainft the former Opinion, but Judgment wis there given CP: Lit-204.2.
upon an incurable Imperfettion in the Verdit. (& f@?}é‘?z‘, 44
As to 4. Obje}. That this Opinjon; That Tenant in Tail-Co. Lit. 204 a,.
can’t be refirained from fuffering a Common Recovery, was * ga‘l‘d- 350.
new and of a late (o) Invention ; it appears by the Authori- EI)BC:.}\‘?:i{ir.y
ties before-cited, and by Lirtleron alfo, that it is not new, but () Br.Con.os.
well proved by our ancient and later Books: And it was gf I‘\{V-S' 26. b.
well faid by one; Luod-novum judicium non dat jus no- 1); 36‘;].c 1?1.15‘37'
vum, [ed declarar antiguum, quia (p) fudicium eft juris 9 Co.s0.a. "
dittum, & per judicinm jus eft noviter revelarum quod %) Antea 37,38
diu fuir velatum. And it is true, that the Law fometimes (P(}'c(l,,rfitgbf

fleeps,and a Judgm, wakens it : For, (g) dormir aliquando lex; a“:&s a236a,
2Inlt.359. 573,

3 .Bulﬁ. 39, (9) Co. Lit. 279, b, 2 It 161,

G 2 207 i
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woritur nunquam. And this was the only Point on which
Judgment was given in this Cafe againft the Plaintif. And
it was obferved, That thele Perpetuities were born under
{(z) Poit.i1z. b. fome unfortunate (#) Conflellation; for they in fo great a
(f’é‘ Co.120.. Number of Suits concerning them in all the Courts in et
f‘x Cotiok. minfler, never had any Judgment given for them, but many
Pop.jo. t And Judgments given againft em, viz. Hill. 3% El. in tle Excheq,
so9fenk Cent. Champer in (b) Chudleigh’s Cafe, Mich. 34 & 35 Fl (c)
2Ry o 5% Hunt € Capel’s Cafe in the Excheq. Chamber, Hill. 37 El.
(¢).1 Co. 6 1.b.inter (&) Cholmley £ Hunt in Communi Banco, & Hill. 33
'2 Co.525Pp By inter (e) Germin &5 Arfeot in the fame Court. Hill. 30
{jjo,[fff ek, Bl in () Corber's Cafe in Communi Banco. Mic. 3 Fac.
Ceat.250.  inthe King's Beuch, Sir Anthony (g) Mildmay's Cale 5 and
'2‘,33?'282' (b) Sonday’s Cafe in vhe Court of Wards 8 7ac. Reg. All which
(d) 1 &5, 362 Cafes I have reported, and in all which Judgment was gi-
5Co.43. 2. Cr ven again{t the Perpetuity, and from thefe fettered Inheri-
51»631%\- ldA“d- tarices the Freeholds of the Subjeét are thereby fet at Li-
fg;,;,;, ').';':' berty according to their original Freedom. o
471,633 But it was moved alfo, admitting, That fuch Conclufion
ge():oi C‘;-(gigoa to fuffer a Common Recovery might be reftrained by Con-
364.4 con gy, dition, if the Conclufion of a Feme Covert in that Cale by
1 And. 136. ~ Deed indented fhould be a Forfeiture of her Eftate. And
:A“d;f- Bridz. it was obje@. That when a Woman levies 2 Fine, or fuffersa
(}3',(3??3_5@: Recovery with Voucher, the Law which enables her to the
6Co.40.a. Moor Principal, enables her to make a Declaration of the Ufe
Go1.633- 2And thereof, as it isagreed in (i) Blith and Colgare’s Cafe : And
?{E} b ta 56 fo if an Infant, or a Man non fane memorie levies a Fine,and
(2) 6 Co. g0.a. makes Indentures to declare the Ufe thereof, the Inden-
Co.Ent. 678.b. tures fhall not be avoided for Infancy, or nou faue wmemo-
4) 9 Co. 127b i, becaufe they are enabled to the Principal, and therefore
winb. 12" fhall not be difabled for the Acceffory. . And fo was it re-
2Ral Rep.4s8. refolved in the Court of Wards by 172y and Dyer Ch. Ju-
Repf"z)f;"ls’é; ttices, in the Cafe of Hugh Lewing, who was an (k) Idiot,
347, and {o found by Office, and had levied a Fine to one Winze,
(41 Co.127. gnd declared the Ufe thereof by Indentures, which was
(k) Hob. 22, pretended to be to the Ufe of the Ideot and his Heirs, be-
Winch 106, caufe the Indentures, as it was objefted, were void ;5 but
9072 allocavur for the Caule aforefaid 5 and therefore in this
Cafe the Conclufion by the Husband and Wife by Inden-
ture to fuffer a Common Recovery, was a Breach of the
Condition. But the Chief Juftice held, That this Conclu-
fion of « Feme Covert was of no Force, nor any Caufe of
Forfeiture ; and for that fome of the Maxims of the
Law are to be confidered, 'That na Feme Covert fhall
be barred by her Confeffion of her Inheritance of Free-
hold, but when fhe is examined by due Courfe of Law, 15
(1) Br.Cover- £ 4.8, (1) 44 F.35.28. 4. Vide 14 E. 4. 5. And nene
ture & Infancyhas Power to examine a Feme Covert without Writ,
Y. Vide
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Vide 21 F. 3. 45. 5. Fobn de Holborn’s Cafe. And that is (2) 1 Ral. 347.
the Caufe, That if the Husband and Wifc acknowledge a fnz. Eitep. 68.
Statute or Recognizance, it is void as to the Wife, although gfgl}a’l?soenbr’o]
fhe furvives her Husband, as it was held Pafh. 17 ElL 11,17 Br. Co-
in the Countefls of Zennox’s Cafe. So if the Husband and vertuie 47. Br.
Wife (2) acknowledge 2 Deed to be inrolled, and it is lb{s’g‘;?ﬁ’tl‘fl'
“inrolled, it is void as to the Wife. ide 29 H. 8. Br. Fuits Exccatton 7,
inrol. 14. 7 E. 4.5.4. 16 H.y. 5. 5. & 21 E. 3. 45. b. and (4) Co. Lit.
the Reafon is, becaufe no fuch Writ is depending agzintt the ;30'%3,1"}?‘;]7;'
Husband and Wife, upon which the Wife by Law may be 1o t.F. N B,
examined. But (2) if an Infant acknowledges a Statute tos k. CrJac.
. or Recognizance," it is not void, but voidable by Audira fi’\'ﬂ\,,fiv.' o
guerels during. his Minority; and the Caufe of the Dif- Rol 5ng.
ference is, becaufe the Judge in Cafe of an Infant may by ziuit 673.
Infpeétion know his Age, but not whether a Woman be (ZC)RSIE{Z’ .
covert or not. And the Ulige has always been upon a (¢) 2 E5 5. 334117r
Common Regovery againft Husband and Wife, to examine Coverture and
the Wife, and to grant a Dedimus poteftatem to take her 2200 9
Acknowledgment upon Examination, as in Cafe of a Fine; 1. 2 Rol, 30;.
for there #s a Writ upon which fhe may be examin’d. Palm.226.
Vide 44 E. 3. 28.4. But a Common (4) Recovery Tg‘-ié"&’lf';i?'
gainft ‘an Infant, although he appears by Gardian, thall c5:rra o ']ogncé
not bind the Infant, for the Infant has not fuch a dif*t18.2Rol 305,
ofing Power of the Land as the Husband and Wife ;7.2';"‘,0157[?,"
ave, but is utterly difabled by Law ‘to convey or 146 iMod Rep.
~transfer his Inheritance or Freehold to others during his 43.49. 1Leon.
Minority. And in thefe Days 2 Common Recovery ap- ?;; szoabL{n‘é)G'
pears to us to be a Common Conveyance and. Affurance 5, 55.18id.521,
of Lands. But if a2 Feme Covert levies a Fine, it fhall 5:2,426.2Inft.
bind her and her Heirs, if the Husband doth not en- 4%, CrEiszs.
- ) gm. 75.
ter and avoid the Eftate of the Conufee, becaufe fhe Palm, 225, 226.
was examined, and has Power of the Land. But the Jenk.Cent.2g0.
‘Reafon that it cannot be a Forfeiture or Breach of the f\;‘:y Y F:_t!;
-Condition in the Cafe at Bar is, becaufe the (¢) Conclu-Rep 3z,’33‘,}
fion by the Indenture only, and prefently by the Pre-{e):Rol 346.
tence of the Plaintiff, was a Detérmination of the E-13f 627, 2.
. ’ ! LR T ~9H 6. 33.b.
ftate of Elizapeth, and then the Recovery was not of any 5 Co. 8.2 b.
Effe&t, becaufe the Eftate of Elizabeth ‘was determined Hob-i,25{’7H~4-
by the Conclufion by Indenture before the Recoverys 3 Eﬁ% )01;;0’
and it was not material whether there was any Recove® p, F',aés'lev;,
ry or not ; for the pleading is, That by the Conclufion de terres 33.
the Eftate determined : So that in this Cafe it can’t be l’}"f{‘gﬁ 457+
faid, as it was affirmed, That when Husband and Wife Coverture 57.
fuffer a(f) Common Recovery, they being enabled to the Br. Fineslevy.
Principal, fhall not be difabled to the Acéeffory 5 for here 9¢ s ”
this Provifo difables them to fuffer a Recovery: And -g. 7
againft the Indenture the Wife may plead (g) Noz eff(f) 2 Rol. 305,

‘Faftum, and therefore it is no more than Husband (& 10110 3,
G d Do&.plac.z5y
3 an



Jenwiwcsys Cafe Part X.

and Wife have (are) concluded without any Regovery. .Bqt
this Point was not refolved, becaufe Judgment was given
ppon the other.

-

‘ Jen_nings’; Cafe, (cited inthe Cafe before.)
Trin. 38 Eliz. Rot. 2302.

$
\

In the King's Bench.

Berpetuiry.

#)tAnder 25 1) Etween (@) Wifeman and Crowe the Cafe was fuch :
Is)Ca. Go. b, Thomas Wifernan had Iflue two Sons, William by his
3‘\\4::2;6?0'[; firt Wife, and Zhomas his younger, and a Daughter by
Cr. 51‘-35{;;,5'70_ Dorothy his fecond Wife, and being feifed of Lands in Fee
Winch' 43."  held in Socage, by his Will in Writing devifed them to the
E\r& E“Q" 667. faid Dororhy his Wife for Life, the Remainder to Thomas
R 18 his Son in Tail, and died, by which the Wife was feifed
for Life, the Remainder to Thomas the Son, and the Re-
verfion of the Fee defcended to the faid William. 'The faid
Daughter married Femnings, and after the Stat. of % El
¢. 8. a Common Recovery was had againft the faid Doro-
#hy being Tenant for Life, in which Zhomas in Remaindeér
in Tail was vouched, and in which 7 homas vouched over
the common Vouchee withoutany Affent of the faid William
the Heir in Reverfion, which Recovery was to the Ufle
of the faid Thomas and his Heirs, and afterwards 7 bomas
- died without Iflue 5 Fennings in the Right of his Wife,
ﬁ‘) 1 And.275. being Sifter of the whole Blood to Zhomas, entred, upon
S oo $901. whom William the Plaintiff entred, upon whom Crowe the
Cr.Ei 561, 570, Defendant by the Commandment of Fewnings re-entred,
Winch 43" upon which Re.entry this A&tion of Trelpafs was brought:
Aveea37 & And if the faid Common Recovery had barred the Reverfi-
(¢) Raym. 322,00 of the faid William, notwithftanding the faid A& of (%)
gf- vouch. 111, y4 El was the Queftion. And in this Cafe four Points
Valne 337 " were refolved. § 1. That at the Common Law a Recovery
Br.N.C 70. againft Tenant for Life with Voucher upon a true War-
Antea 37 b fanty and Recovery in Value would bind him in the Remain-
:{je"jr‘,’ ff7' der, as the Books are in 19 E. 3. Recovery in Palue 20, 23
g31. E.3.ib. 13 44 A . 35. €9 (¢) 5 E. 4.2. 2. and the Reafon
Rait. Recove- js, becaufe the particular Eftate and the Eftate in Re-
s mainder are but one Eftate, and one Warranty may gxtegd to
rmainaet Al , ; e ol naj poth,
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both, and therefore the Recompence in Value Thall enure .
ro both the Eftates. And it appears by the Preamble of
the A& of (4) 32 H.8. c. 31. That a Recovery fuffered by (a) Cé'" Elsge.
. the Tenant in a real Action againft Tenant for Life by Co- i\ﬂ?;'&l.:i Ak,ﬁ
vin, and not upon a true Warranty, would either bar him in 38.2 Leou. 61,
the Remainder or Reverfion, or at leaft toll them of their 61‘41"‘7‘;“' 126,
Entry. But now it has been refolved in (b) Pelbam’s Ca/2 {12171;1” fieééé’é-
inn the firft Part of my Reports, That a Common Recovery ries 3.
had againft Tenant for Life only is a Forfeiture of his E-(¢) 2 Leon. 6o.
flate, becaule a2 Common Recovery is now but a Common g?;l}(féz'nﬁ’;;'
Conveyance or Affurance. Vide (¢) 5 AfJ. 1. 3.1 4) 14 E. 3. 133.1.And.227.
Refeeit 135. (€) 22 A 3¢.(f) 18 E. 3. 28. L. ' ‘\f‘é”":fop*’-
2. It was refolved, That no A& has been made to prefesve :.’:5:&;};32&
any Reverfion or Remainder expe@ant on an Eftate-Tail 551 2Brow.1; .
for an Eftate-Tail is an Eftate which by Poflibility may en-* §0 742
dure for ever, and Tenant in Tail has Power to bar him in ; ol Bep.30i.
{ ) er a m 1N 3Co.4.b. 5 Co.
Remidinder or Reverfion, and therefore the Stat. of FJz/L 0. b.
2.(g)¢. 3. (which was made at the fame Parliament, thax(¢/3Co 4 b.
. . .y 2 f.ean 6», 63,
the Statute de (b) donis conditionalibys was made) for the 46,7 con. 12y
Prefervation of him in the Remainder or Reverfion, gives 126, 128, 131.
Refceit to them, and provides for them in thefe Words, “6"' L‘“E'?ff'ﬁ'
Eodem wo0do f7 tewens in dore, per legem Anglie, vel aliter Zoﬁ‘gi‘abié r:,r"
ad terminum vite, vel per donum, 112 quo refervatur vever- Br. Forfeinne
S0, fecerit defaltam, admittantur hevedes, wvel illi ad quos di{“{%”' ’
Jpeltat reverfio, and altho’ the Statute faith per donum, L Col 555,
which by the Letter extends to Donee in Tail, yet the () 1C0.16. a.
Fudges knowing as well the Poflibility of the Continuance of%éﬁiﬁ;' b
the. Eftate-Tail, as his Power to dock him in Reverfion or, 2_',46;,‘;2’2,35‘
Remainder, extended the faid gemeral Words by Conftrucli- 4 Leon. 126,
on to the Eftate of the Donee in Tail after Pofiibility of If- /3%
{ue extinél, who in Truth has an Eftate but for Life, which :_L,eon,‘mS:
is but Part of the Gift, for an Eftate of Inheritance was given (f) 1 Rol. 353,
and now the Donee has but an Eftate for Life. And f) 1;("'6&' 42
therewith agree 20 E. .3. Refteir 17.39 E.3.8. 0. 33 H. 6. (5)3;1460},_ 129.
22 and the Book in 2 E. 2. Reféeir 147.1s ill reported, and : Intt-331,332,
is to be intended of Tenancy in Tail after Poffibiliry, and ‘E{C& Tail '
- not of an Eftate-Tail : And therefore in 42 E. 3. 12, 2. the . o
Cafe is remarkable ; Lands were rendred by Fine to Robers
.and Alice his Wife in Tail, the Remainder to 7homas in
*'Tail, faving the Reverfion to the Donor, Roberr died with -
out Iffue, Alice his Wife was impleadedin a Precipe quod
reddat, who made Default after Default, for which one &i-
#on the Right Heir of the Donor who had the Reverfion
in Fee, furmifing that as well Rober? as T homas were dead
without Iffue, prayed to be received ; the Demandant coun-
terpleaded the Refceit, becaufe 7407245, who was in the Re-
mainder in Tail, had Iflue Fobu, who yet wasalive: And the
Demandant’sCounfel made :wo%)je&ions nouintt thCRCfoi_it :
4 arft
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firt, that the Eftate of the Donee was not ir.ntpedi.ateto th.e
Ftate of Alice 5 fed non allocatur, for there it is faid that it
was adjudg’d, That if Land be leafed for Life, the Remain-
der to another for Life, faving the Reverfion to the Leflor,
that he in Reverfion had been received notwithftanding the
mean Remainder : Andit is true, that it wasfo adjudged in
11 E. 3. Refteir 118. where the Cafe was there was T'enant
for Life, the Rever. (Rem’r) to E.for Life, the Rever. of
the Fee to R.Ten’t for Life was impleaded in a Tr)zczjfe,and
living E. R. prayed to be received, and there Hill objefted
againft the Refceit, that the Statute gives that he to whom
the Reverfionis immediate after the Death of Ten’t for Life
fhall be received, and we have feen that he to whom the
Reverfion was, where there was a mean Eftate for Life, has
(2)2 Co. 9. b, brought a Writ of (4) Wafte, and was notreceividto that
5 Co.76.b. Co. Writ 5 which Cafe of Wafte was well agreed, and the Dif-
i‘é‘f ;';BEM%QE ference taken between that and the Cafe at Bar, was becaufe
18. 1 Jones 51. in the A&tion of Wafte it was to defeat the mean Efta. but here
Cr. Jac. 688. itis tofave the mean Eftate: And 4 E. 2. Reféeit 160. agrees.
,53252?&2[;:3 The fecond Objelion in the faid Book of 42 E. 3. was, be-
11 Co.81.b, caufethere was a mean Eftate in Tail (which the Book calls
Lit. Rep. 256. 2 Fee mediate) betwixt the Ten’t for Life, and hein theRe-
verfion in Fee,and where there is Fee mediate, he in Reverfi-
on by Force of the faid Stat. fhall not be received ; and fo the
Cafe is there ruled, that he was not receivable ; and the
Difference is taken, where the Remainder is limited over
for Life, there he in Reverfion fhall be received ; and the
Reafon is becanfe he whoin Remainder has no higheran E-
4 ) ftate than the Tenanthimfelf has, but in the Cafe here there
BrRefeeit 18. j5 2 Fee mediate between him whoprays now ; and theTen't
who might have been received if he had come, and after-
wards the Def. faid, That there was no fuch Fobn in rerum
natura. But note Reader, if he in Reverfion in Fee, and he
in the Mefne Eftate for Life at the fame Time prayed to be
15)2 Rol. 436 received, the mefne Eftate for Life in refpeét of the Imme-
;:'izie‘%'; *7. diatcnefs and Proximity fhall be preferred before the Re-
N.B. 112.a, b, verfion in Fee, for the Words of the Stat. being general, s.
F.N.B. 108 a gdmittantur haredes wvel (D) illi ad quos [pettar reverfio,
3%;‘1-‘-‘1"’*'b-5"3- the Law which always refpets order of Proximity prefers
ul.15. Palm. . ;
151, 253. Dyer the fmall and next Eftate, be it in Remainder or Reverfion
1pl. < Cr. El for Life, before the great and remote Eftate in Fee 5 and
";%9)_[):?{‘]&9‘;, therewith agrees 24 E. 3. 32. 4. &. 112 Pierce de Grimflead’s
(d)Cr. EL 562, Calt. And (c) the Stat. which gives the Writ of Error and
3 Co.61.a.  Attaint to him in Reverfion during the Life of Tenant for
?anégr'fzizi.a' Life, &c. gives no fuch Remedy to him in Reverfion ex-
2 Leon. 61, 62. pe€tant on an Eflate-Tail. ¥ide the Marquefs of Winchefter’s
4 Leon. 126, . Cafe in the Third Part of my Reports.
Rhd 129 And the Statute of (4) 32 H. 8. ¢ 31. provides only
B €°OY¢" for the Prefetvation of the Reverfi h i -
1S 3. ] the Reverfion ot the Remainder ex
petant on an Eflate for Life, &c. and not on an Eftate-

4 Tail 5
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Tail ; and to this Efe&t that all Recoveries by Agreement
againft Tenant by the Courtefy, Tenant for Life, in Dower,
Ten’t in Tail after Poffibility of Iffue extin&, of any Lands,
€5¢. whereof the Ten’t thall be {eifed as Ten’t for Life, Te-
nant by the Courtefy, or Ten't in Tail after Poffibility of If-
fue extiné, fhall be void againft thofe then inReverfion, &c.
fo that by this Stat. no Provifion was made for the Preferva-
tion of the Reverfion or Remainder expeftant on an Eftate-
Tail. § 5. It wasrefolv’d, That fundry Evafions were inven-
ted out of the faid Stat. of 32 H. 8. and therefore if after
that Stat. Tenantfor Life had made a Leafe for Years, and
the Leffee for Years had made 2 Feoffment in Pee, and the
Feoffee had fuffered a Common Recovery in which the
Ten’t for Life was vouched, and in which he vouched over
the Common Vouchee, that this was out of the Purview of
the A& of 32 H. 8. for two Reafons. 1. Becaufe the Ten’t
for Life at the Time of the Recovery againft the Feoffee
was not {eifed for Life, but had but a Right. ». He in Re-
mainder or Reverfion had not then, 5. at the Time of the
Recovery, the Remainder or Reverfion, but only a Right
for all was devefted by the Feoffment of the Leflee for
Years. And fo was it held in C. B. Trin. 5 El & 15 El .
that in the like Cafe where (#) Tenant for Life in fuch Com- (#) 1 Co. 15.a,
mon Recovery came in as Vouchee, that it was out of the Ef?lamN[%eelzﬁ ‘
Stat. 32 H.8.'as Bemdloes Serjeant has reported. And that 132 pl. 194
‘was the Reafon, as it alfo appears by the Preamble of the ¢ Leon. 128.
faid A& of 14 El at the Making of the fame A&, viz,fﬁi"eﬁ' 6,33'
ere divers Perfons being feifed,  or that had been feifed, Co. Lit." 36220
‘&e. for Life, &c. have permirted and fuffered themfelves ro Palm. 230,
be vouched by other Perfons by Agreement or Covin between
them, &c. to the great Prejudice of thofe to whone the Re-
verfion or Remainder thereof bath appertained or ought to
appertain. g 4. 1t was refolved, That the A& of () 14 El (4) Antea 37a.
doth not extend to preferve any Reverfion or Remainder 39- b.
expedtant on an Eftate-Tail, where Tenant for Life is im-?'c',%o’si‘ir
‘pleaded, and Ten't in Tail is vouched ; and therefore all ;éz:m;.bo. 6o.
the Parts of the A€t were confidered. 1. The Title of theb. 1 And. 275,
A& is, For avoiding of Recoveries fuffered by Collufion by %?r‘fc'f”';
Ten't for Life, &¢. and this Title doth not extend to the » Leon. 2.
Cafe at Bar for two Reafons. 1. A Recovery can't be
faid by Collufion, where Ten’t in Tail is in the Recovery
Ten’tin Fa&, or Ten’t in Law, as Vouchee, for the Law,
as incident to his Effate, has made the Land and all Re-
mainders and Revetfions fubje@ to his Pleafure, and he
has Right and Power to bar them all, & jus & fraus
nunquam cobabitant ; and therefore the Title of the
v A& being for avoiding of Recoveries by Collufion,
&ec. can't extend to a Recovery where Tenant in
'Tail is Party or Privy., The fecond Part of the A& is

the
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¢he Preamble, and that doth not extend to the Cafe at Bar
for four Reafons. 1. The Words of the Preamble are, Where-
as divers Perfous being feifed, or thas have been feifed of

LaMis, &c. as Tenants by the Conrtefy, Tenantsin 7 ail af-

ter Poffibitity of Iffue extinkt, or otherwife ouly for Termof
Life, or Eftates determinableupon Lifeor Lives ; {o that the

Intent of the Makers of the A&k was to avoid Recoveries a- -
gainft Ten’t for Life only, and not when Ten’t in Tail is
Party or Privy. 2. By Agreement and Covin berween thens
and (as it hath been faid) Covin can’t be when Tenant in
Tail is Party or Privy. 3 Againft the fame particular Te-
sant 5 and in this Cafe the Recovery againft the particular
Ten’t doth not bar the Reverfion, but the Vouchee of Te-
nant in Tail and his Vouchee over. 4. Have permitted and
fuffered themfelves to be vouched, &c. fo that the Vouchee
of Ten’t for Life, and not the Tenant in Tail was intended

- to be prohibited.

The third and principal Partof the A& is the Body of the
A&; 1. Thar fuch Recoveries againft fuch particular Ten'ts,
&c. and in the Cafe at Bar the Recovery againft Ten’t for .
Life doth dot bar the Reverfion, but the Judgm. given for
Ten’t in Tail to have in Value, that bindsthe Reverfion, as
has been faid before. 2.07 againft any other <wcith Voucher of
any fuch particularZ enant;which clearly doth not extend to
the Cafe at Bar, forafmuch as Ten’t in Tail is Vouchee.3 The-
Provifo, That all and every fuch Recoveries (which relates

" to Recoveries by Covin, &¢. mentioned before in the Title,

Manx. Cale pl.
com. 3. a.

L

Preamble, and Body of the A&) which doth not extend
where Tenant in Tail is vouched, and that fuch Recovery
fhall bind thofe who affent of Record are affirmative Words,
and do not diminifh the Vigour and Force of a Common
Recovery in which the Ten’t in Tail is vouched, and in
which he vouches, who by the Law has Pow. over theLand, |
as hasbeen faid before 3 and it would be very mifchievous it
this Aé fhould not be {otaken, or rather if this A& fhould be
expounded againft the Writ and the Intent alfo thereof. For
when a com. Affurance is, That Ten’t in Tail of Land, with
the Remainder or Reverfion over, bargains andfells the
Tand by Deed indented and inrolled to another, againft
whom the Writ of Entry in the Pof? is brought, and he
vouches the Tenant in Tail, and he vouches over, God
forbid that the Eftates of* Subjeéts which depend on fuch
Recoveries fhould be drawn in Queftion, and yet the Bar-
gainee in fuch Cafe has but an Eftate determinable on the
Life of Tenant in Tail, Alfo if Tenant for Life be im-
pleaded in a Precipe, and makes Default after Default, and
he in Remainder in Tail is received, who vouches over
the Common Vouchee, it fhall bind the Eflate-Tail,
and the Remainder or Reverfion alfo. And therewith

agrees

4
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agrees Knyveton's Cafe, 8 FEliz. Dyer (a) 252. Vide(s) Dyer2520
(0) Owen and Morgan's Cafe. And Judgment ip the &, 5 .
Cafe at Bar per totam curiam nullo contradicente wasé6 Co,77.a.
given for the Defendant againft the Plaintiff: Upon 2 Rol. 395,
which the Plaintiff brought a Wric of Error, and the &}, 27,
Judges of the Common Pleas, and the Barons of the; Co.'s. b
Exchequer (¢) agreed with the Juflices of the King’s(4) Goldf. 26.
Bench, That the faid Recovery had barred the Plaintiff’s #,;°°%26 93,
‘Reverfion ; but for infufficient Pleading the Judgment was 3 Co.5.a. 6. b,

Moor 210.
;everf,bd. 1Anderfon 162,

Pl 108. Cr. Car. 323 ljor;es 324 () 1 Anderfonz)6,

LAMPET's
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Epeeveny e LAMPETs Cafe.
Mich. 10 Jac. 1.

Perpetuity. RIclmrd Lampet brought a Writ of Ejellione firme againft
2 Brownl. 172. Margery Starkey, and declared on a Leafe made by
CG"°° Jac. 460 1ill. Lamper and Elizabeth his Wife by their Indenture, 18
‘ﬁc;.:xg:’;m SFunii 8 Facobi, of an Houfe, twenty-four Acres of Land,
1 Jones 15, 17. eight Acres of Meadow, and twenty Acres of Wood, with
See Lucas421. the Appurtenances, in Cawe Hamborne in the County of.
Glauaejgzr for four Years, &c. and declared of an Ejeftment,

¢9¢. and averred the Life of Elizabeth. The Def. plead-

ed Not guilty, and the Jury gave a fpecial Verdi& as to the

faid Mefluage, and half an Acre of Land, Parcel of the Te-

nements aforefaid, and as to the Refidue, they found the

Defendant Not guilty; and as to the faid Mefluage and

half Acre they found, That Fobn Lord Lumley, Richard

Lewkener and Fobn Lampton were feifed of the faid Houfe

and half Acre of Land in Fee; and by their Indenture 14

Maii anno 35 Eliz. demifed to Fobuz Morrice the Younger

the faid Houfe and half Acre for the Term of 5000 Years,

by Force whereof he entred, and was thereof poffefled, and

¥1 O¢tab. 38 Eliz. made his laft Will and Teftament in

Writing, and thereby devifed to Fobn Morrice his Father

the faid Houfe and half Acre, for the Term of the

natural Life of the faid Fobu Morrice the Pather, and af-

ter his Deceafe, the Remainder of the {aid Houfe and half

Acre to Flizabeth the Sifter of the Teftator, and to the

Heirs of the Body of the {aid Elizaberh, and made Fobn

Morrice -his Father his fole Executor, and 20 O&. Anno

38 Eliz. died of the faid Houfe and half Acre poffefled;

after whofe Death fobn Morrice the Father took upon

him the Charge of the Execution of the faid Will,

-and into the faid Mefluage and half Acre of Land enterd,

and
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and was thereof poffefled prous lex poftulats and the faid E-

hiz. took Husband Will. Taylor, quodqs poftea, s. 26 Fulii

ann’ 1 fac id> W. Taylor & Flizabetha, ad [pecial’ inflant’

pred’ . Morrice Sen’ per quodd’ foript'fuum dederunt, con-

cefferunt, remiferunt, relaxaverunt, furfum reddiderunt,
affignaverunt & tranfpofuerunt, Anglice, yielded up ditF

Fobanw’ Morrice fen* totum pred’ mefuag’ § pred dimid

acr’ paflur’ cum pertin’, unacum toto reclo, tic', insere(fs,

tempore & termino fuis de & in eifd’ habend' & tenend’ to-

zum &iltum mefuag’ € dimid’ acr’ paftur’ cum pertin’ pre-

Jar Joban’ Morice e’ pro € duran’ toro fbatu, fine, &3 ter-

mino pred Will' Taylor & Eliz’ pro’ € durant’ vefiduo ditP

termini 5000 annorun tunc venturorum. And afterwards

F- Morrice the Father 1 OFY an’ 2 Fac’ by Indenture de-

mifed the faid Houfe and half Acre to the faid Margery

Starkey now Def. for ten Years; and afterwards the faid

W. Taylor died, and the faid Eliz. took to Husband the faid

W. Lamper, and afterwards 15 Nov’ ann’ 7 Fac. Fo. Morrice

the Elder died, after whofe Death the faid William and. E-

lizabeth entred into the faid Houfe and half Acre ; and made

the Leafe to the Plaint. mentioned in the Declaration, by

Force whereof the Pl entred and was thereof poffefled till

the Defend. ejefted him. Erf7 fuper totz matcria, the faid

Margery was guilty or not, was the Queftion. And this

Cafe was oftentimes in feveral Terms argued at the Bar, and

now this Term by the Judges; and the Effet of all their
Arguments was, Firft, in every Matter in Law f2atus queftio-

#is, canfa dubitationis, 'The Caufe of Doubt or Queftion is

firft tobe confidered ;5 and in this Cafe the Caufe of the Doubt

is, forafmuch as the whole Term fub modois in . Morrice the

Father, and he fhall be punifhed for Wafte, and an Ation of

Debt lies againft him for the Rent, as it was refolved by the

whole Court in this Cafe, Vide Weldon’s Cafe in Plo. Com.524.

a.b. acc. If the faid Grant or Releafe made to the faid Fobn

Morrice the Father, then being pofleffed of the whole Term

as aforel. can bar the faid Elizabeth, becaufe fhe hath but a
Poffibility, and neither Intereft or Right in Pofleffion, Rever-

fion or Remainder 2 and that was the great Queftion of the

Cafe. But two other Queftions, as appear afterwards, were

moved in the Cafe, which without Difficulty were refolved.

This Cafe of 2 Devife of a Leafe for Years to one for Life, and (8) Moor-
after his Death to another during the Refidue of the Term, ;3 75’3?' 35
hath produced feprem queftiones vexatas € fpingfas 1. When Cr. Jac. 198,
a Man being poflefled of Land for Years devifes-the Ufe or 369 451.
Profits of the Land, or the Land it felf to one for Life,and af-7,. > 3%
terwards to another during the Refidue of the Term, if the 8 Co. 95,96.-2.
Devife of a Chattel after the Death of the firft Devifee was ZZR:I-RCP-“B:
good, and adjudged, as appears in Manuing’s Cafe, in;Biownl. 173.
the eighth Part of my Reports, that fuch (4) executo- Cr.EL 796.

ry Devife was good, And fo was it held ger totam curiam B-N. o209

in

s



A Y . . . ‘ . -
Lambet’s Cafe Part X.
fixecutory De- in the Argutnent of this Cafe. The 2d Queftionhath been; if
 vife. the executory Devife after the Death, &¢. be good, when thes
Term it felf (and not the Ufe or Occupation) was devifed to

the firft for Life, £5¢. and afrerwards to others 5 and adjudg’d,

That in fuch Cafe alfo the executory Devife was good, as in

the faid Cafe of Manning appears ; and fo it was refolved in

the Argum. of this Cafe byall the Juftices. The 3d Queflion

hath been, If the firft Devifee after Aflent made by the Ex-

(4) 8 Co. 96.2. ecutot, might (4) bar the execut. Devife, being but 2 Pof-
fibility, or not 5 and adjudged he could not; and fo was it
unanimoufly agreed in the Argum. of this Cafe. The 4th

Queftion has been, If the Affent of the Execut. to the firft

€4) 1 Rol. 620. Devifee (4) fhould enure to the other; forafmuch as he hag
%)}?A’éﬁm‘:zs it by execut. Devife, and not by Remainder: And ad-
Cr. El. 504, judged it fhould : And fo was it granted” per omnes in the
Plow.524-2 Argum.of this Cafe. The s5th Queftionhath been, When
the Devife is ws fupra to the Execut, for Life, and after-
(c) 1 Rol. 619. Wards to another, €c. and the Execut. entreth (¢) generally;
CrEl223,347;it hath been adjudged, That he fhall have it as Executor,
%\ﬁér 350 3Sl_which is his firft and general Authority, and not as legatory
Godt 185 ” withtout Claim or Demonfirat. of his-Eleftion, altho’ the
Plow, s20.a. 'Teftator were not indebted to any ; and fe was it ruled by
DY-izg-g}‘ 59-the Court in the Argum. io this Cafe. The 6th Queftion
1Jones 39 has been, If fuch execut. Intercft might be granted to 2
Stranger during the Life of the firft Devifee ; and adjudged
(4) 2 Brownl. it could not, as appears in (4) Carter’s Cale cited in Fulwood’s
173.175- Cuafe, in the ath“Part of my Reports, f. 66. and therewith a-
;9‘;““"' 192 greed the Opinion of all the Juftices in the Argum. of this
Kaym.146. Cafe. 9 And now the 7th Quedtion is, If fuch (¢) Poflibility
Cr. Jac. 5 lol- may be extinguifhed by Grent or Releafe to him in Poffel-
ge}; Prownl: fion. And it was objeéted, That the faid Poffibility could
Cr.Catn 479 mot be releafed, for inafmuch as an Eftate during the Life of
a Man, is more than any Term for Years ; and that the Land
in the Cafe at Bar is deviled to 7. Morrice the Elder for his
Life, the whole Term is in him determinable by his Death,
fo that the faid Eliz. had nothing but a Poffibitity which
(f) 2 Rol. s05. can’t be releafed 5 asin 27 E.3. Fxecution1so, and(f) 25 Af.
Br. Stat. Mer- /. 7. If Conufee of a Stat.or Recogn. releafes to the Terr-
Ex-_“%fxiim. g,, Tenant all his Right in the Land, yet he fhall fue Execu-
Br Releale 37. tion; fo if the (g) Son in the Life of his Father, releafes to
2 Brownl. 174. the Diffeifor of his Father, and afterwards the Father dies,

gg{,ﬁ‘g'. 265.2 this Releafe fhall not bar the Son, becaufe the Son in the Life
(g) 2 Brownl. of the Father had buta Poflibility. And therewith agrees (/)
. Litel. ¢. Releqfes'(i) 11 H. 4.33.0. & 17 E.3.87.10E. 2. Con-
¢h) Co, Lit. Jirm. 24. Anditis putin 13 . 1. tis. Confirm. »4.as a Maxim,
265. a. If a Man quitclaims his Right before the Right falls to him,

T ?e?'xﬁsé. the quit Claim is void. #ide 19 H. 6. 62. 4. And therewith a-
() Br. Releafe 81€€S Bralton, lib. 2. fol. 58. b. Ltem vidend quando f”is poffit

~. confirmare 5 & feiendum non priufquans jus ei acciderit. But

io.
,Eé'ﬁﬁfef"}i“ in the Cafe at Bar, the Releale is made by the Husb, ofb.?grzé
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before the Right or Intereft vefted in the Wife ; and as () 2 Browal.
173.2Bulft.102,

Bratton faith, priufguam jus ei acciderit. , And it appears, ;53" Cr Ja's 1o,
that it is but a Poffibility, becaufe it can’t be granted or Raymond 146.

afligned to another, as it was adjudged in (4) Carzer’s Cafe, (£)Dy.244.2.pl
h ich i Sate 117 Fo 60, 6H.7. 13.b.
no more than a Re€tory which is appropriate 22 fururo after ", "10."%

the Death of an.Incumbent, can be demifed in the Life of Co. Lit. 552, by
the Incumbent, becaufe it is but a Poffibility, as it is held Br- Appropria.
in 8 El Dy. 244. (b)) And (c) Hoe's Cafe in the sth Pars of o0 & Flow.

-y Reports, fol. 70, 71. was firongly urged, where the Cafe (c) Moor 46q.

was, That in an Afion of Debt brought by Hoe in the gl(ﬂdﬁ!“. Cr.
K.’s Bench, Phelix Marfpal was Bail - for the Def. and af- 265?91;?{?51;';

terwards before any Judgm. given, Hoe releafed to Marfbal Cr. Jac. yor.

all Aétions, Duties and (4) Demands, and afterwards Judg- ?55 1&16?3,11 77.
) L Ig1,

ment was given againft the Def. and on his Default a Sz 2Bullt 257286
Jac® iflued againft the faid Phelix, who pleaded the faid ge- Hure, 12 Poph.

neral Releafe, upon which the Pl demurr’d. And it was ad- 38 Yinch 56.
judg’d, That the Releafe fhould not bar the Pl. becaufe be- E,gghfr‘;; ‘153 %_b-

fore Judgm. it was but a meer Poffibility; and therefore as 1 Brownl, 3o,

the Book faith, it codld not be reteafed. So in the Cafe at Iéf-f-*}ol-RCp.
r. Jac. 300,

Bar before the Death of 7. Morrice the Elder, Elizab. g 1ot
had but @ mere Poflibility 5 and therefore it could not be seét. 508.2Rol.

releafed. But it was refolved per tozam curiam, That the 4°6,407. Bridg,
faid (¢) Releafe had barred the faid Elizaberh to claim any ’f_z;“{if:tr‘:‘l’:H*

Thing in the faid Leafe, after the Death of the faid 70735, 6.

Morrice the elder. And firft was obferved the great Wif- 34[}_'13-5616::1(65
. ) o. Hob. 216,
dom and Policy of the Sages and Founders of our Law, who ?\onl‘;_ qu‘t‘i%

have provided, that no Poffibility, (f) Right, Title, nor iBuit. 73.Yel,

Thing in Aétion, fhall be granted or aflign’d to Strangers, 214,215. Cr.EL
for that'would be the Occafion of multiplying of Conten- lfise;;.g]n'\/\};géh

tions and Suits, of great Oppreflion of the People, and s,

chiefly of Terr-Tenants, and the Subverfion of the due and e- (¢) 1 Jones 17.
qual Execat. of Juftice. And as they can’t be granted by the (Cj‘é’fffi?- ;
A& of the Party 5 fo a2 Right in Aion fhall not be transfer- ;65 2. b. 2 Roi.
ed by A& in Law, as to the Lord by (g) Efcheat, neither Rep.319.

fhall the Lord (4) of 2 Villain have Things in Aétion, as ap- ,(53 l?r‘fdci'jéc’ih_

pearsin 22 4. pl. 37, &e. Alo it is refolv’d in the Marq. of AGion 5. Br.
Winchefter’s Cafe, -in the third Part of my Reports, f. 2. b, Garranty 45.

Doétor and

That by the general Words of an Aét of Attainder of Trea- g %99 139, b,

fon, by which all Lands, Tenements, Rights and Heredi- g voucher
ments of the Perfon attainted are given to the King: Yet 132.1C0.136.a.
no (7) Right to Land in A&ion is given to the King, and ?1)2'0114"' 117. 3.
all that was for the Quiet and Repole of the Terr-Tenants. g, Vglﬁciggc
But all Rights, Titles and .A&ions may by the Wifdom and 37.
Policy of the Law be releafed to the Terr-Tenant, for the E\le)()r(—){l?"l’; 342+
fame Reafon of his Repofe and Quiet, and for avoiding of ;o). R};’.;,%
Contentions and Suits, and that every one maylive in his Vo-
cation in Peace and Plenty. And thereforea Right or Title to
Frechold or Inherit, (for hese it is not fpoken of collateral Powj

€rs

®
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- ers) be it iz prefenti or futuro, may be () releafed in five
%3.%?3.?6&? Mz?nners. xp To the Tefnant of the Freehold in Fa&, or in
Law, without any Privity. 2. To him in Remainder. 5. To
him feifed of the Reverfion without any Privity ; but an E-
fate can’t be enlarg’d without Privity. 4. To him who has
Right only in refpect of Privity s as if the Ten’t be diffeifed,
the Liord may releafe his Services in refpeét df the Privity
and Right, without any Eftate. 5. In refpeét of Privity on-
(4) 2 Rol.Rep. ly, without Right 5 as if (2) Ten't in Tail makes a Feoffme
322,3:3,417: in Fee, the Donee after the Feoffm. has no Right; and yet
o Lit. 268, a. in refpe&t of the Privity only, the Donor may releafe to him
269. a. the Rent and all Services, faving Fealty : So the Demandant
G‘gg"}‘%“‘f‘ may releafe to the Vouchee in Refpeét of Privity only, but
fjon'e;'s;';,' no Eftate can pafs by Releafe, but to him who hath an E-
ftate in Privity, and not in refpeét of the Right or Privity
only. Vide Litt. (¢) ¢. Releafes 105, 106,a.b. 19 H. 6.17,
23. 14 H. 8. 8. 71 E4.13. 14 H. 4. 38. 1 H. 5. Grant 43.
7 E. 4.27. 5E 4.1. 5 E.4. 3. 43 E. 3. 8. 31 E. 3. Gard
116. 13 H. 4. Confirm. 20. 20 H. 6. 29. 8 H. 4. 5. 7 E. 4.
13. 9H.7.25. 18 E. 3. 12. §F.3.36. 7E.3.46. 22 H.
(4)Seft.q90. 6712, (4) Litt. 114.b. So if the Tenant makes a Feoffment
(¢)8 Co.151.b. pending the Writ, the (¢) Releafe of the Demandant to him
is good in the refpect of the Privity, And if Leflee for Years
be oufted, and he in the Reverfion difleifed, and the Diffei-
for makes a Leafc for Years, the Leflee who was oufted may
releafe to the Leffee of the Difleifor, and yet there wants
Privity; bur the Diffeifee can't Releafe to him, becaufe he
hath no Freehold. 49 E.3.31.9. 19 H. 6. And the faid
Releafe hath extinguifhed the future Intereft of the faid
(f) Winch 57 Elizabeth, for (f) divers Reafons. ,
The1 Beafon. 1 Becaufe it is of a future Intereft in a Chattel, which as
(g) 8 Co.95.b. it may be more (g) eafily created than a Freehold; fo it
may be more eafily determined. And therefore if a Man
makes a Leafe for Years, and that upon not Performance of
a collateral Condit. that it fhall be void, the Grantee of the
(h) Co.Lit. Reverfion fhall take (b)) Advantage thereof by the Common
L1 Law : But otherwife it is of a Leafe for Life upon the like
Condition, for'the one may more eafily be determined than
the other. And if Leflee for 1000 Years be oufted by the
Leflot, and he makes a Leafe for two Years, the Leffee for
1000 Years may releafe to him. But if the Leflor diffeifes
his Leffee for Life, and makes a Leafe for 10000 Years, the
Lefleec for Life cant’t releafe to him, for a Freehold is
higher than to merge in a Chattel.
The 2 Realon. 2: Littl. (i) fa.ith, Ci wl_/fJOﬂt.f: IAgs Thﬂt it is a Maxim in
(9)5c&.648.  Law, That Land inFee-fimple, §&¢. may be charged by one
?‘(’:'(,{“;“'734;'3' way or other: So it wasfaid, Thatit was a Max. in Law, that
#:™  every Right or Title,or Intere®,iz prefenti or fururo, by the
(k)Palm. 48.  (k)joyning ofall who may claim any fuchRight, Tit.orIntereft,
may be barred or extinguifh'd, and therefore upon the Mas.

which

{c) Sect. 4540
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Which Littleton puts it was concluded, That if at the Com. _
Law the Donor and Donee in Tail had (#) joined in a Grant (4) Co. ﬁ"’g
ofa Rent-charge, and aftetwards the Donee had died without 452 * F%%
Iffue, and the Latd had reverted to the Donor, he fhould
‘hold it charged, and yet he had but a () Poffibility at the () Palm. 48.
'Time of the Charge made : But all thofe who had Eftate or
Intereft in prefenti or futuro, joined in the Charge : 4 for-
tiori, if they had joined in a Leale for Years, and the Donee
had died without Iffue, the Leafe is good again{t the Donor.
So upon the 2d Maxim, If in the Cale at Bar %obn Morrice
the Elder, and Eliz. had joined if a Deed of Affignment to
another, without Quefl. it had uttetly barred the faid Elis
for no other had Interelt either iz prefént! or in futurc, but
‘thofe who joined in the Grant. So when the Husband of
Eliz. releales to him in Pofleffion, both confented to it, one
in releafing, the other inaccepting of it: And in the Cafe
when both join in the Grant, it isthe Grant of hith whohas | =
the Term, and the Releale or Confirim.or the other. Fide (¢) (¢) Pophs 508
Mayow'’s Cafe in the 1jt Part of my Rep.f. 146. b. a notable (V;er?t?r 478-
Cafe to this purpofe. And Paf. 4 E. 6. in Conr. Banco as the Lane 3g?1'
Chief Juft. faid, he had feena Report, It was held by Moun- 9 Co. 130.a.
tague, Hale, Molineux and Brotis, Juft, of the Com. Pleas, & Liearnb
That if 4 Man makes a Leafe to another for 21 Years, ifthe (s, 15,2,
Leflce fhall fo long live, and the Leflot and Leffee join ida
Grant by Deed of the Terim to dnother, and afteriwards the
Leflee Xics within the Term, the Grantee fhall enjoy the
Land during the Refidue of the Termi abfolutely. So in'the
Cafe at Bar, where the Intereft of 7 Morrice the elder was
determinable by his Death, now this Releafe has made his
Intereft abfolute during all the Refidue of the Termi. And
if cefly que ufé after the Stat. (4) 1 R. 3. and before the Star. (4) Poft.124. 4
27 H. 8. had difleifed the Diffeifor of his Feoffees, now the > 31 b
Ufe is fufpended, and deperids in poffibility to be revived by | A;,é;cgg‘,'m.
the Entry of the Feoffees, ahd yet if he miakes a Feoffm. in 351,313,334
Fec it is good and fhall bind; in refpe€t that the Law has équ.Sj *
Confidetation of this Poffibility of the Ufe. 128 b iog a.
3. Luando diverf defiderantuy attus ad aliquesm flutum 316,132, a0
perfiviendum,plus refpicic lex altum originalem, when to the B35 b 193 b.
Perfect. of an Eftate or Inteteft, divers A&s or Things arere- 44 74,87,
quifite, the Law has more regard to the originul A&, guig 36,
(e) cujufys rei poriffima pars eft principium:, fos that Is the (¢) Co. Lis
fundamental Part on which all the others are founded. In this *4° >
Cafe at Bar 3 Things are requifite to the Perfeét. of the In-
tereft of Eliz. the Devile (in which is included the Death of
the Devifor) and that is the fundam. Patr; the Aflcat of the
Executor, which alfo appeats afterwards, wes given in the
Cafc 5 and the Death of the 1t Devifee : And therefore this
Cafe may fitly be refcmbled to the Cufe of Dower, when a
Man feifed of Lands in Fee or in Fee-tail gencral, takesa (f) 2 Cog3.4.
Wife, to the Perfeétion of the Dower () two Things are re- isw. 563 a,
quifite, lawful Matrimony, and the Death of her Husband : Co. L. 315,
For notwithflanding her Husband is feifed in Fee, and 3% *

H
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. . ful, yet fhe has but a Poff&a;l;ger:as Eliz.
he Marriage is lawful, y band; in the fame M ifee : And
() M. 6 E.2. t‘llethe Death of her Hush a?)e,arh of the firfk Dc%e er 16 5.
Jower T45. il ility till the De: ‘ E. 2. Dower 1
}ijz Co. 93-2 1yas bur a po{ﬁzmzym) Dow. 145, ang Ixzer brought by the
Poft a therefo're'mhcsld. That in a Writ ofw ic;.e is no bar ; and the
I?A‘SJ;{;JMH- where it is le ied by the Husb.and he Death of the Husb"
$ Co. 1243 Wife, aFine aiven 1. becanfe before t hercfore by the Rule
TG Reafon there gwﬁ;gh’t of A&ion; and t \%{c at the Time of
62()6'. r;};";z» a. the Wife had f{%ue was taken, that t\?;?‘ And the OPimon Of
3 Co Vg a of the e o o bt as e o e e Rea-
b. 88.4.b. 89. “the Fine le " Cafe (b) ;\73.14. 18 4 . Fine wit
b.g1, . qel’s Cale 2 band levies a ;
T S Ploeo, in Sio7 inion, If the Husba tions, the
a. $Co. 100. b. h ¢ in my Opln’lon) f &er the Proclama {. he
Co I4o,b.14‘_1- der’ tha k - Years pars a e Death ot t
123, L. 124 2. Wife fhall no d not touche . fe who
Co 96. a. : rae, an ) nft thofe .
;?Co(.)w-a- Pal: Frysb but 15;;; la g}?(’;r the Purview was aﬁ:ld future after right
255. gol%{; a3 A& of (,6)h4 Tu;e of the Fine 1<:v1<=:g,.§>;1 future Right Wroqg
rob v Leon 77 right at the ifing before ; to whic g6, but here in
106. 1 Leon.7z ng  Caufe arxﬁng CO 3. h Fine, E/G. u b
-»Andv”)'u on o Wi : ine. or by the Fine, s. y
213.2 43 1P ) e Fine, . r the ’
2Rol. R‘“P1 R was d{_Q“I‘): beg?l"etg; Title is accl‘lﬁed;é;tftf)o Title was CO‘E
$09, 501 17300 afe of Dower, b. for till the I iage an
ep.1s3.3Bal. cale o “the Husbh. fo N . Intermarri g
?5:1?1Lean.55»‘thc Peath (K;},; the other two Points, i’lt without the 3d,{o
1s7- 3&:31;';2-, fummatfe ;ue Husb. are not of 3?% M{pniger the Fine. But at
227, 1A0G.L Seifin of the but one auvle d forLaw:
sph. 108,314. Seifin Ats are but ong . not hel =W
f;n}}t“& ?iye?‘ that all th};cegfl';?ci Booksof 685 19 f t“if%lgxe Husb. and }V%fe
3.0l 1. 2 Pl .thiSDaxt 1 : .made, but tha Sy r = Reafons.
i pl'sxfg' H3. For now no ngg%lﬁ’e is barred Oﬂ}e'r D°§ﬁ?f$dam-<3auf“'
pl.1og. b. v a Fine, the .- d Seifinare f
0. Plo360.b. joyy 5 ; arriageand S ecut.thereof,
4 Co. 104. b. z.Becaufe the Interma h %the Husb.butasan };x join in the
3 Cor 30a. nd the Death o itle; or Claim, joi .
{QS?QI;F?“’-'S 8. of I)owe_r,‘? who have Eftate or Tlf ’i the Husb. and Wife
Hob. 334. 1, % Al tho qu therefore in fuch Ca e"t'xeALand or have ma.d'e‘
Co. Ui 535 2 Afurance, 3 ek by Finc out of the Husb, and his Heirs
Co. Lir320. “have grante ndring Rent to t : 11 hold it
Moor 53 pl154 ha fe for Years, rendring Dower, fhe fha
-5 4 Teale fo /ife fecovers Dower, ing to the
g Co. 72 4 - the Wife re o - ccording
3 Rol. éngii?an& a&erw.a;di}:: Rent and with the T;:ﬁ}éao‘pin- of Plow.
“SQCKLR; 23 charged vfnlt Littleton puts before. And 6 E. 6. (4)Dy. 12.-
% 24-P128 ‘Max. which aw, as appears 1n 6 L 5,it was
b.Dy.224.p Co. . ot held f()l‘ L ) . Z)y' it appear y ;
Pﬂ"‘“é’?%{?'u,s.gfort‘ffg Izgpwz‘«cﬂ'e in 5 Bl (g) 2"“:i"now common EXPC;‘
93 .3, (-).l ) 535 a.ﬂd in @ N o 1n4 H. . an / c CO7Z d
(f,Llr.sc&.gst; ‘ado'd to the contrary ir in@ it. And (f) Lirt. c. '
Co. Uf-“,"ft ~adju a hout Contradiét. is agals \ dit.takes a Wife,
per k. Set. ut Lontradict. ffee upon Condi h
(g)luk.bi,t' enCerlr 0 ds, That if Feoffee PO broken, and t G
80;_ Sk? 2L~‘Za tions, f. 58{:;;1::})»1151 enter for thi Cﬁndn-i:cnrgfl)rega"d to the c})!n_
22703 %, Lo 0 Sl ath pri 1 id, that
2C0.59.5.79. % the Feof becaule the Taw et it may be faid,
13#d 723.b. 1 . Reafon is, mental Caulc; and yet ill the Death of the
CUA(‘{"‘%?&Z& ginal la.nld fg?%g:m is not confu—mmaéz %}i{«’;hmm die beforg
4404 212 the Title. ) dventure t e T ile ar
6.34.b$Col_ the d. and' that pera t Bar, the Devile ;
Cr 450t Husband, ¢ So in the Cale at B | and fundamen-
24nd. 18 Moor,h Husband. Se e the original a h of
;3. Poph. the " Executor, ar - e Deat C
- Haft.':% Affent of the EMIC teft of Elizabeths, a“d thd e it in
A “Caufes of the Inte : Mean te produ
1Rol. U (-J%;I vice the Elder is but a
ChH. 9 a. 0. 9 J{0r Y.
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Part X. Lamvers Cafe. | ;0
Pofeflion, but that gives riothing, but il the Interefl accrues

by the Devife, anid is executed by the Affent of the Exccn-

tor; and therefore as well asin the Cafe of Dower it may be

releafed. And Sir 4uth. Fitzherbert in his (a) N. B. 68, ()F NBos. 4,
holds, That ifa Man levies a Fine of Land in ancient De- Cr. Car. 478.
mefne at Com. Law. to another, now the Lord in ancient De-

mefne fhall have a Writ of Difteif againft him who levies the

Fine, and him who is Ten’t, and thereby he fhall annihilate

the Fine, and the Conufor fhall be reftor’d to his Pofltffion

and Title which he had given by the Fine. And therewith a-

gree (J) 21 E. 3. 20. 0. & (¢) 7 H. 4. 44. 4. againftan Opin. (4)%irz. Diteir
Obiterin (4' 17 E.3.51.D.But if the Conufor after the }ine 44« B
releafes to the Conifee by his Deed being in Poffeffion; orgi) Br. Difecic
by his Deed (¢) confirms his Eftate in the Land, then the (#fitz. Defeic
Opinion of Fitzherbers is, That the Conufee fhall retain and 37. )
have the Land, notwithftanding thie Fine is avoided; becaufe (¢JCr Car-47%
this Releafe or Confirmation made to him being in Poflel

makeshis Eftatefirm and rightful againft him and his Heirs,

who releafes or confirms : Which Opinion was affirmed for

good Law by the whole Court in this Cale 5 and yet after

the Finelevied;the Conufor had no right in theLand,but only

a Poflibility to have the Land again after the Fine made void

by Writ of Difeir brought by the Lord of whomi the Land

is held. And Warburton Juftice cited (f) Grants Cafe;(f) 2 Teon.s6.
adjudged in this Court, Hill. 29 El. rot. 834, where the Cale v Leon 211,
was, That Win. Grant feiled of Landin Fee held in Socage, 570 1o,

by his Will in Writing devifed the Land tb Fobz Grzar Son g Lco-n.’zi;./{,‘
of his Brother, when he came to the Age of 25 Years; To Cr.El 122.
have and to hold to him and the Heirs of his Body;and died, f{‘:g i3
having Iffue Chriftian his Daughter and Heir, who married — *"~
Wiz, Marp; who had Iffue o/, and the faid Fobn Gran;
after the Age of 21 Years, and befote his Age of 25,a1. 37
H. 8. levied a Fine with Proclamat. and afrerwards he at-
tained to his Age of 25 Yeats; and had Ifue Margaret, and .
died: If the Eftate-tail 72 f;u'zzra and Contingency at the (ég 3@;’" ‘;; 2
Time of the Fine levied was barred or not, was the Quefti-C,. ];“:;?9,,'
on ; and it was réfolved, That the Eftate-tail was(g) barr’d;9 Co. 141.2.
and yet the Conufor had but 2 meer Poffibility to have an g;'hﬁ“z‘fg‘°“7
Eftate-tail at the Time of the Fine levied: And that by :j)iicon. 244,
Force of the Words of the Statute of (b) 32 H.8. ¢:36. All2Leon. 62,224,
Fines levied awith Proclainat. 8¢, of any. Manors, Lands, gdla‘gl?‘l””‘_"'u ¢
£5c. before the Time of the fume Fine levied in any Wife en- | Andest 46,
sailed to the Perfon or Perfons fo lexying thé fame Fine, or toSavil 84, 88,
any of Lis or their Ancefiors, @c. ~ And althiough the faid LDy 33
Fobn Gramt was not feifed by Force of the Tail at the Goldf 11,
%imc of the Pine levied, yet by Reafon of thefe Words 3 Co. st. a.
(before the Fine levied in any Wife euntailed) en Eﬁate-?‘ﬁ.’,‘,f;‘ﬁ'a. "
tail in furrro is comprehended 5 and <ll that by Force of § Co. 140. b
the faid Statute, for partes finis nibil bibuerynt . Bat no 11 Co.75. 2

Iz Judg-

~



Laxrezrys Cafe. Part X,

Judgm. was entred. And it was refolv’d, that a future Right

or Poflibility which may be releafed, ought to have 2 Foun-

dat. and an original Inception as is aforefl fo.it ought to be

a neceffary and cortimon Poflib. which in Cholmley’s Cafe in

the 2 Pare of my Rep. f. 51.a. b.iscall’d porentia propinqua,

and a Poffib. which depends on the Death of a Man,has a ne-

ceffary and common Intendm. s. necefll in refpeét that all the

Sons of Adam muft die, Starutum eft hominibus femelmori s

and common that the Death may happen at fuch a Time that

{#) 1 Rol.Rep. the Contingency may take Effe&, asin (4) 15 H.9.10. b. If

o, Tail 31 Lands be given to a married Man and a married Woman,and

Br. Tail 16, to the Heirsof their two Bodies begotten,it is a good Eftate-

Br. Eftate 22. tail,for it is of Neceffity that Death will follow,and it isa com-

{;I?\]WB”Z:' , mon Poffib. that one will die before the other ; fo that Mar-

1 Co. 120, "riage may follow, but in the fame Cafe there fhall not be a

Br. Condit.t19. () Poflib. upon a Poflibility. And therefore if Lands are

;"'b’“"' 20 b. given (¢) to a Man and two Women, there the Law will not

(4} 1 Rol. Rep 1ntend that he fhall firft marry the one, and afterwards the

321 whom he fhall marry fhall die,and that then he fhall marry

((:F’C!-;"L';tf; Sb’b the other ; and therefore in fuch Cafe they are feveral Inhe-

)82, ritances at the Beginning. As if Lands be given to two Men

and their Wives, and to the Heirs of their Bodies begotten,

in that Cafe the Law will not expeét 2d Marriages, but they

h in that Cafe fhall have Joint Eftatesfor Life, and one Husb.

and Wife fhall have oene Moiety in Tail in common with the

other Husb. and Wife of the other Moiety, and fo feveral In-

heritances, and therewith agrees 24 F. 3. 29. 4. for other-

{4} 1Rol. Rep, wife there would be a Poffib. upon a Poffibil. And if (4) a

121, Man gives Land to Husb. and Wife (now it is an apparent

;..,"'RL"' *>- 2 Poffibility that they may have 1ffue) and afterw. they are di-

o vorc’'d caufa precontratius, fo that the Poflib. is diffolv’d,the

Law will never expelt a 2d Marriage, for by the Divorce

. they have but an Eftate of Freehold ; and therewith agrees

(ﬁ 7H.4.16D (0Y3 H.7.16 & 17. A Woman may enfeoff 2 married Man

B Tail o.  Cauft matyimonii prelocuti, for it is of Neceflity that Death

Br. Eftate 11. .will follow, and it is a common Poffit. that the Wife of the

?n‘;;n?‘;a“%“‘ Feoffee will die before the Feoffee. So in the common Cafe

8 Cvsgy a ofa Leafe for Life ;( f) the Remaind. to the right Heirs of

s Co.8.a 7 8 then alive, the Remaind. is good for the neceffary and

() IZJ;TO?S;'Z common Intendm. But the Cafe at Bar is fironger than any

Toitca 5. o, of the other Cafes, for it is of Neceflity that % Morrice the

Father will die, and it ismore than a com. Intendm. that he

will die within scco Years, for by the Civ. Law longifimum

vite bomin temp’ eft ceny’ an’: And fo it appears that in

(¢ 27 E.3. our Law thereis jus proprietaris, poffeffion’ € goffibilitatis.

Exccuiion 130 And as to the Cafes which have been urg’d by the Serjeants
.25 Aflpl. 7. 4 7

Antea 7. b, of the other Part, 1. As to the Releafe of the Conufee in (g)

2 Rol.q05, 27 E. 38 25 4ff. It was refolv’d, That the Books were good

40, 65 Law, for there the Body is the Debtor,and not the Land but

CrEl 552, i refpect of the Body, and the Land is not charg’d with tge

Debt



ParT X, LaMrery Cafe. : 52
Debt till Execution fued; and thercwith agrees Plo. C-#2. 72,

in Sir Zho. Pope’s Cafe; and therefore the Releafe made by

the Conufee of all the Right in the Land, fhall not bar him

of his Execut. And it was agreed, That the Releafe of the

Son to the Diffeifor of his Father in the Life of the Father

is utterly void, becaufe the Son has no Right,nor Found. cor

original Inception of any Right in the Life of his Father,

Aud the Rule put in 13 £. 1. and in Braffon, is to beagreed

for good Law,if it be well underfood,s. that he who releafes

has Right, or a Found. or origin.Incept.of a Right.And as to

(#) Hoe’s Cafe, it wasalfo refolv’d to be good Law, for there () ¢ ¢y 50.b.
the Thing which fhould be releafed, was utterly incertain at Antea 48.a.
the Time of the Releafe made; for he who becomes Bail [‘{1'5‘0[;_‘145?-

in K.’s Bench, is not bound in any certain Sum, nordoth any goar i
certainty thereof appear till Judgm. given againft the Def. Co. Lic.265b.
and therefore for the Incertainty of the Thing that fliould be €. lac. '
releag:d, the Releafe of all Aétions, Duties and Demands fobri’(fi,;’,.”'
can’t difcharge it. It was further refolv’d, That when there is 2Rualit.231,236.
incertainty in the Perfon, no Releafe can be made ; and there- Futt- 12.

fore if a Leafe for Life be made, the (&) Remuinder to the (4) CoLirgy3.
Right Heirs of 7. §.and the Lefleeis diffeiled, and the eldeft 3 2 Co. 1. b
Son of 7 . releafes to the Diffeifor, and afterwards % &, 20 3>
dies,the Releafe is void; for it is incert. whether he would be

right Heir at the Time of the Death of his Father. And in

17 El thisCafe was mov'd at Bar in the K.>s Bench: A Man Yelv. 85.
made a Leafe to Husb. and Wife for 21 Years, the Remaind. '

to the (¢) Surviv, of ’em for 21 Years,and the Husb. granted (5)RC‘?~L"~46-5»
over this Term ; and it was held by #7ay Ch. Juft.and ro-, oy 4%
tam curiam, That the Grant was void for the Incertainty of Poph. 5.
the Perfon, for altho’ all Chattels real which belong to thﬁ&,ngn-}gf'
Wife the Husb. may difpofe of ; yet in this Cafe neither the &g, '¢7; -
Husb. nor the Wife has any Thing till the Surviver. And in fuc 1.

the Regift. Original (4) »39. b.there is a Formedon brought {4 Co. Lit2 6
on a Gift in fuch Form, R. dedit W. & F. uori ejus & he- ™

redibus de corpore alterius ipforum W. Eg F.qui dinrius vi-

veret exeuntibus, & g4’ poft mortem 1. € . prefaro 1. filio

& beredi ejuld W. qui pred® . fupervixit defeendere debet,

¢9c. So that the Gift was to the Husb. and Wife, and to the

Heirs of theBody of theSurviv.of 'em : In whichCafe as to the -

Eftate-tail, there is an Incertainty in the Perfon; and there-

fore if they make a Leafe for 21 YVears, obferving all the Cir- (&)1 Co 110
cumfltances required by the Star. of 32 H. 8. yet that Leafe , {.con. 133
fhall not bind the Iffue ; for, for the Incertainty of the Per-219. _»

fon of the Survivor, the Eftate-tail was not vefted. And thefe g}n‘)“’%‘g 1733
Cafes in my Reparts (¢) Albany’s Cafe, i f) Digg's Cafg, (8) ()4 (Io?.;z.na.
Rawlin’s Cafz, () Mayowe’s Cafe, The Rettor of (i) Che- (h) 1 Co.146.
dington’s Cafe, and (k) Altham’s Cafe, were affirmed for *;\}:"(J‘; 155"; .
good Law in the Atgument of this Cafe, and cited to prove \ioor 178 0
the Reafon of this Rule in the Cafe at Bar. (k)8 Coaso.b,

H 3 4.1{:



| Lamretys Cafe ParTX,
The 4. Reafon. 4, If the faid Fliz, had died before the firft Devifee, the
y Execcutors or Adminiftrators of the faid Eliz. wonld have
g }“.2"1?,"7- had the Refidue of the (4) faid Termafter the Death of the
sio. ' firft Devile, as appears in the faid Cafe of (J) Weldon in
1 Rol.oi6.  Plo. Com. which is a grear Proof that Eligabeth her felf
(6) Pro- 519, amight have releafed fuch Intere®t, which by her Death mighe
come to her Executors or Adminiftrators. But Words make

a Plea : Forif I am difleifed, and 1 releafe all Actions to

the Diffeifor, apd afterwards the Diffeifor dies, I notwith-

ftanding the Releafe fhallhave a Writ of Entry in the Per

and Cv7 againft the Heir and Difleifor, for this Aftion was

(©)8 Co.y2.a not in effe at the Timeof the Releafe made, and (c) affio
. ‘Ilﬁt" *85- il dlind eft quam jus profequends in judic’ g 4,[1bi debetur,
=A% and the faid Writ of Entry was not maintainable at the Tine
of the Rcleafe, no more than if I had died, my Heir
Thould not be barred by the fdid Releafe to have a2 Writ of
Entey fir deffeifin againft the Diffeifor, upon a Difleifin
done to me. Vide 22 H. 6. 1. 1f one bails Goods to another
and afterwards the Bailor releafes to the Bailee all A&ions,
the Bailee dies, in a Writ of Detinne brought againft his
Executors, -they fhall not take Advantage of the faid Re-
leafe, for that determined by thé Death of the Bailee, and
the A&ion given againft the Executors, is 2 new Altion
(altho’ of the fame Nature) grounded on their own Derainer,
5. The Legapy or Devife to Elizaberh is in effe and pre-
fent. altho’ the Intereft is iz futuro ; and therefore the Le-
gacy or Devife may be difcharged, and by Confequence the

(D Co.Lir. Tnterelt itfelf ; for (4) gui deflruit medinm defirumt finem :
B And therefore ifone devife toone 20 L when he comes to the
Age of 24 Years, apd dics, the Legatee after the Age of 21

() 1 Co.11a. v, Years may releafe this Legacy and Devite; and altho’ after-
Co. Lit 262.b. wards he atta’ns to the Age of 24 he fhall be barred thereof,
%*;;hc 170. " and yet by a Releafe of all Suitsand Demands it is not relea-
Li:f%eg};;g fed. As ifa Man by Indenture covenants to doafuture A&,
Dy.z'7.pi2. and before the Covenant broken, the Covenantee releafes
! “(\:"de‘ fog 8. all Aétions, Quarrels and Demands, and afterwards the Co-
X Berd 1es. venant is broken, thefaid (¢) Releafe is no bar in an A&ion

N.Berd!. L ; .
2 Rol.joy.  of Covenant, becaunfe the Cuvenant was to be performed iz

The s. Reafon.

Ri})logo" futuro bgt 'a Releafe of all Covenants had been a good Bar,

Coho ¢ forthe Coyenant was iz effe & grrfjémj ; and therewith a-

No.s. orees 35 2.8, (f) Dyer 53y. an ) 4 El in Bendioe's Re-
g p] . ? L (8) 4

zldtr ;1566-' ports, which Cafe is cited at large in Hoe’s Cafe aforefaid.
{£) 5Co. 71. 2. SO in the Cafe at Bar the Devile is im frefeati, altho the
i Co.s12.b.  Performance thereof be i furnre, & qui evertie canfam
Hore17. evertir caufztun: futurun. So de lonis & catallis felonum &
(g)5 Co. y0.b. fig - ; e 7 )

Hute. 17, Sugirivorum, &c. thelnherit. is in ¢(fe, alths’ the Accident be
1Co.xi2.b.  ingertain, the fame Law of Nowuine fena, Relief,85 fmilibe.
2 Byltt, 231, o . RN . : ) WCT.C So



Part X Laxre1s Cafe. 52
"So the Chief Juffice faid, That altho’ no Affent had been
given to the Legacy, yet forafmuch as Ziizaderh claimed
by executory Devile, fhé might in the Life of thé firft De-
vilee have releafed e Devife'and Legacy. Fide (2) Mid- (8) 5 Co. 28.,
dleton’s Cyjz in the i, 1h Part of my Reports, That Execu- égy rﬁi?gz‘;'; b
tors before Probate may reléafe a Debt, becaule altheugh = 7
they can’t have an Altion, yet the Interéft of the Adtionis
inthem, which they may releafe, ~ ° °
6. It would be incouvenient that fuch manner of Perpe- The 6 Reafon.
tuity fhculd be made of a Chattel, when of an Inheritance
neither by A& executed by the Com. Law, nor by Limita-
tion of an Ufe, nor by Devifes in lait Wills, any (5) Perpe- (5)Cr.Carz30.
tuity can be eftablifhed. And if it fhould be allowed, it
would be the Caufe of Contentions, Suits, and other Incon-
veniencies. And it was obferved, That thefe Leafes for {o
many hundred and thoufands of Years, (which were made
'in Truth to (¢) deceive and defear the King orother Lords (¢)CoLir46.2,
“of their Wards or other lawful Duties)are many Times Un-
fortunate, and fubject to be loft by Utlawry or other For-
feitures 5 and if the Owner thereof dies Inteftate, the Ordi-
nary fhall grant Adminiftration, whereby Women wiil ofe
their Dowérs, Men their Tenancies by the Courtefy, and
many other Inconyeniences, in Subverfion of the Common
Law, will from thence enfue ; and therefore it would be of
all others moft dangerous to make a Perpetuity of them.
. And the Chief Juftice concluded his Argument, as to the
‘principal Point, witha Judgment in this Court. Z7in. 28El - '
Rat. 1974 (1674.) betw. (4) Hemmington Adminift. of Ifzb. (d)1 Leon.g2.
Oram Plaintiff, and Rudyard and Mary his Wife Adm’ of 9% S
‘Eanwrence Kidwell, in' Debt on Bond made by Law. Kid- Gouldf. 59, 5.
_avell to the faid. Ifabel 5 which Bond was made for Perfor- Mocrzag, 759.
mance of Covenants in an Indenture betwixt Zaow. Kidwell® 519167
and the faid Ifube/ : And the Cafe.was fuch ; W, Ham-
mington poflefled of an Honle in Loudon called Hide's Houfe
for 31 Years, by-his Will deviled the Profits thereof to the Moor 759.
faid Habel, during the Time that the fhould continue fole
and 2 Widow, and afterwards he devifed the Term to Rey-
wnold his Son, and died, 1 Mar. Ifzbel by the Affent of the
‘Executor entred, and purchafed the faid Houfe in Fee,
and the faid Zawrence Kidwell bargained and fold by the
faid Indenture the faid Houfe to the faid Ifzdel in Fee, and
covenanted, That the Houlc at the Time of the Affurance
“fhould be clearly difcharged of all former Bargains, Sales,
"Titles, Rights, and all other® Charges. The Defendant
pleaded Covenants performed.  The Plaintiff affigned
'?or Breach the faid Devife to Jfadel, and after-
wards to Reynold as aforefaid ; and that after the
H 4 faid
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{aid Indenture, Jfubel had married Orame 5 whereupon Rey-
g0ld entred, upon which the Def. demurd. And in this
Cafe four Points were refolved. 1. That the faid executory
Devife to Reynold was good. 2. Altho the whole Term was
in Ifabel quonfque, &c¢. {o that by the Purchafe of the Fee-
fimple, the Intereft of Jfabel was extinét ; yet that did not
defeat the executory Intereft of Reyncld, but that after the
Marriage of Jfzbel, and not before, he mightenter. 3. It was
refolved, That Reynold could not grant his Intereft over, as
long as Ifabel was fole. 4. The great Difficulty of the Cale
was, foralmuch as the faid Reynold at the Time of the faid
Covenant had byt a Poflibility, that the faid Covenant did
not extend to it : But it was refolved, Thart the faid Cove-
nant did extend to it, and to this purpofe had Effence, and
-alfo might be forfeited;and Judgment was given for the Plain-
tiff which Judgm. ftrongly proves that it might be releafed.

The 2d Queftion was moved, admitting-the Releafe to
the firft Devifee to be fufficient to extinguifh the Claim and
future Intereft of the faid Elizabeth, if it would amend the
Eftate of 7. Morrice the Elder, who has the entire Term
in him, if he lived fo long, or if by his Death the Leflors
might enter. Andit was refolved, That the faid Releafe had
confolidated and perfe@ed the Eftate of the faid 7. Morrice,
that whereas it wgas determinable before by his Death, now
he has the whole Term,during the Refidue of it, in him ab-
folutely. But this Point is over-ruled before in the fecond
Reafon in the Report of the Cafe 5 In(4) 4 E. 6. itwas faid,
"That laxare is propetly to fet Prifoners in Fetters at Liber-
ty 5 and relaxdre is to do it quickly, and metaphorice, relax-
are is to et at Liberty fettered Eftates and Interefls, and
to make them free and abfolute. -

The third Queftion that was moved in this Cafe, Whether
there appears any Affent or Agreement of the Executor in
this Cafe to take the faid Houfe, &, by Force of the De-
vife. For it was agreed per cmzies, as it has been faid before,
that firft he fhall take it as Executor. And it was refolved,
That when Win. Zaylor and Elizaleth bis Wife per firip-
rum fuum, ad [pecialem z'fz((lmztz'dm &5 requifitionem preditd
Foban® Morrice fenioris (who was Executor) relaxaverunt,
&e. that amounted toan Aflent, for two Reafons; one, be-
caufe he requefled it, which implies an Affent ; 2. He ac-
cepted it, and that likewife implies an Affent, () Non &
nim vefert an quis affenfum fuun: prebet verbis, an rebus ip-
Sis & fallis, as 44 E. 3. Fines 37. and Lir. Cap. Artora-
ment. 1f the Husband accepts a Grant of the Reverfion,
&c. it amounts to an Attornment 5 and in (¢) 37 H. &.
17. 4. he whe has inrereffe termini, fi. a future Intereft,

: cannot
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cannot by exprefls Words furrender it; but an Acceptance
of 2 new Leafe will merge it. And iny F. 3. 50. £. the
Lord demanded a Heriot, and the Heir delivered a Beaft,
in which he himfelf had Property in his own Rightto the
Lord, it amounted to a Gift. And afterwards in this Term

Judgment was given and entred, Quod querens nibilcapiat
per breve, .

The
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The Cafe of the Chancellor, Maflers
and ~ Scholars of the Unjverfity of
Oxford.

Trin. I1 Jac. I.

THE Chancellor, Mafters and Scholars of the Univer:
fity of Oxford, brought a Quare impedit agaioft Ri-
chard Bifhop of Covenrry and Litchfield, Edward Baffet,

Gent. and Hugh Meare Clerk, to prefent to the Church of

Draicot in the Moor in the County of Stafford ; and de-

clar’d, That one Pobn Draicot, Elq; was feifed of the Ma-

nor of Draicor in the County aforefaid, to which the Ad-

vowfon of the Church of Draicot was appendant in Fee,and

by his Deed granted the next Avoidance of the faid Church

. to one George Eyre, and afterwards the faid Fobn Draicos
g";’z N;"J": . sgg’died : After whofe Death the Manor with the Advowfon
1Jones20.  defcended to one Fobn Draicot, Efq; Coufin and Heir of
Hob. 73, 126, the faid Fobun Draicor, fec. Son and Heir of Philip Drai-
ﬁg’ﬁ“;'g cot, Son and Heir to Fohn Draicot the Grandfather ; and
Cro. Jac. 352. further declar’d, That by an A& of Parliament in the
1Rol.Rep. 108. () third Year of our Lord the King that now is, it was
%%"gnéﬁ;y' ordained by Authority of Parliament, That the Juftices of
No)y( 88,89, Affife and Gaol-Delivery, and Juftices of Peace at their
{f" -Qent.297 Seffions, fhould have Authoritiy by Force of that A&to
p(f{‘{"?d'r' b, enquire, hear and determine of all’ Recufancies and Offen-
Cawly 200, ces, as well for not receiving the Sacrament according te
8%@““‘ c.81. the true Intent of the fame Law, as for not Repairing to
,'ﬁeo;,_";_i}. Church, according to the true Intent of former Laws,
Keb. Juit. s66,in fuch Manner and Form as Juflices of Affife and
567, 568, 569. Gaol-Delivery might do by the former Laws, in Cafe of
T Recufancy
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Recufancy for not Repairing to Church: And alfo fhould
have Power at thé Affizes and general Gaol-deliveries, and
at the Seflions, in which any Inditment againft any Perfon
either for not repaiting to Church according to the former
Laws, or for not receiving the Sacrament according to the
“fame Law, fhould be taken, fhould make Proclamation,
by which it fhould be commanded that the Bedy of every
fuch Offender fhould be furrender’d to the Sheriff of the
fame County, €5¢. before the next Aflizes and general Gaol-
delivery, or before the next General or Quarter-Seffions re-
fpeively to be held for the County, Limit, Divifion or Li-
berty: And if fuch Offender thould not appear, that then
upon the Recording of every fuch Default, it fhould be as
fufficient a Convittion in Law of the faid Offence of which
fuch Perfon fhould be indifted as is aforefaid, as if he had
been convi‘ted by Verdit. And where by another Aét at
the fame Parliament it is enaéted, That every Perfon that
then after fhould be a Popith Recufant conviét, during the
Time that he fhould remain a Recufant, after the End of
the Seflion of the faid Parliament, fhould be diffabled to
prefent to any Benefice with Cure or without Cure, Pre-
bend, or Living ecclefiaftical, or to confer or nominate to
any Free School, Hofpital or Donative whatfoever ; and
from the Beginning of the fame Parliament fhould be alfo
difabled to grant any (2) Advowfon of any Benefice, Pre- (@) t™oor 872
bend, or Living Ecclefidftical, and that the Chancellor,
Mafter and Scholars of the Univerfity of Oxford, as foonas
any of them fhould be void, fhould have the Prefentation,
Nomination and Collation to every fuch Benefice, Prebend,
or Ecclefiaftical Living, School, Hofpital and Donative,
lying or being in the Counties of Oxford, Kent, Middlefex,
Suffex, Surrey, Southampron, Berks, Bucks, Gloucefter,
Worcefter, Stafford, Warwick, Wiltfbire, Somerfer, Devon
and Cornwall, €c. which became void during fuch Time
as the Patron of them thould remain Recufant convi&t, as is
aforefaid, as by the faid A¢t amongft other Things more
fully appears. And the faid 7obn Draicor the Son, of the
Manor aforefaid, to which, £5¢. 1o being feized, at the Af-
fizes and general Gaol-delivery for the County of Stafford,
held atr Szaff. within the faid County the 29 Day of March
in the 8th Year of the Reign of the King that now is, was
indifted as well for not receiving the Sacrament as for not
repairing to Church, &¢. for three Months, and then was
proclaimed according to the Statutes thereof made : And
.that he at the next Affizes held 16 die Augufti anno 8 ji-
praditlo, made Default, and did not furrender his Body
to the Sheriff; by which the {ald Fobn Draicor became ﬂ:i
; o Popi
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Popifh Recufant convi€, and the faid Febn Draicot of the
Manor aforefaid, to which, &c¢. fo being feized as afore-
faid, the faid Church became void by the Death of the faid
Fobn Eyre, and yet is void, and ea ratione it belonged to
the faid Chancellor, Mafters and Scholars to prefent, and
the Defendants difturb’'d them, &c. The Bifhop pleaded,
he did not difturb them, &c. Edward Baffer pleaded,
that the faid Fobu Draicot the Son, before the faid Con- -
vi@ion of the faid Fobn, being feized of the faid Manor to
which, &c. fo. 20 Funii 8 fupraditt’, by his Deed granted
to the faid Edward Baffet the (4) next Avoidance of the
faid Church, after which Grant the Church became. void
by the Death of the faid George Eyre 5 wherefore he pre-
fented the faid Hugh Meare, who on his Prefentment was
admitted and inflituted, &5¢. the faid Hugh Meare pleaded,
that Fobn Draicor the Coufin was feized of the Advowfon
aforefaid in Fee as in grofs, and confefled the Prefentment
of George Eyre, and pleaded, that the faid Fobu Draicor,
1 Maii Anno 3 Regis Fac. by his Deed granted the next
Avoidance of the faid Church to the faid Edward Baffer,
and that the Church became void by the Death of the faid
George Eyre, wherefore he prefented, &c. the faid Hugh
Meare, 85¢c. Abfy; hoc quod advocatio pred’ pertin’ ad pred’
manerium de Draicot, &c. The Plaintiff, as to the Plea of
the Ordinary, prayed a Writ to the Bifhop, fé4 ceffer Exe-
cutio, €c. And as to the Plea of the faid Fdward, the
Plaintiff demurr’d in Law. And as to the Plea of the faid
Hugh, the Plaintiff replied, Quod advocatio Ecclefie pred

pertin’ ad manerium prediCtum, & hoc petit quod inqui-

() 2 Roll. 1oy, 740UT per patriams; & pred Hugofimiliter. Upon the (b)
1

pl. 10,

Co.Lit.f.125.b.

() Moor 836,
872.

Hob. 73,226,
227.

1 jJones 20.

3 Jac. c. 5.

3 Inft. 178.
Cr. Jac. 352.

1Rol. Rep.1o8.

Latchi172, 177
Noy 288, 89.
O. Benl. 180,

Jenk.Cent.29;.

Ley 59.
Antea 53. b,

Demurrer upon the Plea of the faid Edward, four Matters
in Law were moved, 1. Foralmuch asthe faid %oz Drai-
cot the Son. was not a Recufant convi@ at the Time of the
Grant of the {aid Avoidance to the faid Edward z’aﬂér, if
the Grant be made void by the faid Statute of (¢) 3 Regis
Facobi? 2. If this Grant being made after the Indiftment,
if it were not covin apparent, and if fuch Grants ffould be
allowed, to what Purpofe would the Claufe of the faid Sta-
tute concerning them ferve? 3. Forafmuch as the faid A&
gives the Benefit to ptefent to the faid Church to the Chan-
cellor and Scholars of the Univerfity of Oxf. and they have

" brought this A€tion by the Name of Chancellor, Mafters and

Scholars of the Univ. of Oxf. which fhall be intended their
true Name of Incorporat, if they fhould take any Benefit of
the faid Aét by Reafon of the faid Mifnofmer? 4. Fora{much
as the Plaintiffs have not averr’d, that at the Time of the’
Avoidance of the Church, the faid Zobz Draicor continued
and remained a Popifh Recufant, if that fhould be intended?

As to the firlt, it was argued by the Counfe! of the faid

Edward
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Edward Baffer, That by the Words and Intention of the {(#)Lir. Rep.os.
faid Branch of the Statute, no Perfon is difabled to grant Efg {\/‘10((:,0'670' b.
the next Avoidance, but he who is a Popith Recufant con- pj, 169.r >
vi¢t; and therefore the Words are, Fvery Perfon or Per- Mo. 128,219,
Joius that is or fhall be a Popifh Recufnur convitl. 2. He 5292 539 535
fhall be difabled but only during the Time that he remains ﬁ,{ch 89, 90,
a Recufant ; for the Words are, During the Time that be Noy 149.
Jpall be or remain a Recufunt, fball be difabled to grant any g’;gg"‘- 3%
Auvoidance : And becaufe at the Time of this Grant he was O.Ben 1,8
not 2 Recufant convi@, but only indited, for that Reafon 157, ’
be is not fuch a Recufant as is defcribed to be difabled by Ef’l‘l‘f‘ Kelw,
the faid A@; and by Confequence the faid Grant is good. Benilin Klh.
Alfo it would be mifchievous if another Conftruétion fhould pl. 19.
be made ; for fuppofe, That one {eized of an Advowfon in [\f'lB"“- 132
Fee reforts and repairs to Church, according to the Lawsin eéoi‘: b.27.2;
fuch Cafe eftablifhed, and for good Confideration grants the 2 Co.46.a, b.
next Avoidance, and many Years after becomes a Popith #2:2:
Recufant, and is thereof conviéted, it would be hard that ;3,[,:25'(3'0? 5;8
this Grant fhould be avoided, for (2) nemo tenetur divi- 11Co.9.a.13.a,
#are, and it is not poffible that the Grantee fhould have &CE' 45
Foreknowledge of it, which is meerly a future Contingent ;744"‘:;;?}73‘ b
and it would be alfo againft Reafon, that a Man by his 451 a. 454,49,
fubfequent Offence fhould take away a lawful Intereft veft- été(i o
ed by his own Grant, upon good Confideration vefted in a gy, 5 0255
Stranger. But it was refolved per rotam Curiam, That this Hob 229,228,
A& had difabled the faid #obn Draicor the Son to make 2D+3gr3°65- |
this Grant, by the exprefs Words of the A&, which will ;7 ol 4'()"8'0?'
the clearer appear, if the material Words of the A& as topl. 61, 103.
this Cafe be fingled by themfelves in this Manner; Every P}",Z' 3,45023.
Perfon that fball be a Popify Recufunt convild, during thely i f;"i'; .
Time that be fhall be or remain a Recufant, pall be difabled pl. 1,275. "
from the Beginning of this prefent Seffion of Parliament toPk 610,280.
grant any Avoidance 5 and the faid 7. Draicor is within all b, 1 22 15
thefe Words'; for, 1. Where the Words are; Every Perfon Raft Monaft 11,
that fball be & Popifb Recufunt convift, within which Words Br. Chofe in
it appears that Fobn Draicos is. 2. The Difability is tem- gy pyrer o
orary, f¢. during the Time of Recufancy. 3. From what Sav. 66,
}f)[‘imc he fhall be difabled, f. from the Beginning of this;‘éfﬂl' ﬁm 54
Seffion of Parliament: So that as long as he remains a Re- | 4201'7,6?'7
cufant Convi@, he fhall be difabled to make a Grant of the 1Leon, 4, 3;"3,
next Avoidance from the Beginning of the Seffion of the? I[:COH- 55
Parliament, & (b) fumma ratio eft que pro rveligione fa-3 2o :f;r'
cit: And fuch Retrofpect divers A&ts of Parliament have Cr.Jac. 6o7.
had, and allowed by divers Judgments; and therefore it is Cr. Car. 422,
cited in Plow. Com. juter Stradling and Morgan, f.207. 4. 435" ;,gg/’g-
That where the Statute of (¢) 31 H. 8. cap. 13. enafls, 102.a, 175, 2,
That the King fhall have all the Poffeflions of the 193 b.207. 2.
Abbeys 1Jon, 2, 185,
373. Winch
Ent. 642, &e
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211 plg.
Benl. in Ath.
pl. 19,

2 Co. 49. a.
N. Benl. 132.
pl: 195,
Plowd.207. a.
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Abbeys that then were; and aftewards fhould come in-
to his- Hands by Surrender, &c. in the fame State ag
they then were ; it has been adjudged, as it is there
{aid, That if any College after that Statute makes a
Leale for Years, and the fame College  three or four
Years after furfenders to the King, their former Leafe
made before the Surrender fhall be void; for the King
fhall have the Poffeflions in the fame State as then, f.
at the Time of the A& of 31 . 8. they were, and then
they were difcharged and free from any fuch. Leafe: And
therewith agrees Mich. 6 & 4y Eliz. Dyer 231. (4) The
Abbot of Ramfey with the Affent of his Convent late Pa-
trons of Upwell in the County of Northamptor in Aug.
31 H. 8. which was after the Statute of 31 H. 8. of Mona*
fteries, which began 28 Apri/is 51 H. 8. granted the next
Avoidance of the fald Church to Sir Ed. Montague, Knt.
late Chief Juftice of the Common Pleas; and afterwards in
November following, the Abbot and Convent furrender'd to
the King, &c. The Intereft of the next Avoidance was
by mealne Affignments conveyed to one Leeds, againft
whom Beangree the Patentee of the Fee-fimple by King
E. 6. brought a Quare impedir againft the Bithop and In-
cumbent, and by Pleading to Rejoinder, the Cafe aforefuid
appeared, and in the Rejoinder the Saving in the faid A&
appeared; with fuch Averment, that the faid Leeds non cft,
nec fuit, nec effe intelligi poreft aiiguis talis perfona; que

er, five in atty prediflo excipitur 5 and by the Opinion
of -all the Juftices, the Grant was void againft the King,
and fo adjudged ; and the Saving can’t extend to fuch fu-
ture Interefts, but extends only to Interefts in effe: And.
the Record of . this Plea began ‘Pafeh. 5 Eliz. Rot. 129. ins
Communi Banco; and yet in the fame Cafe all the faid Ob-
jeltions, which have been made in the Cafe at Bar, might
have been made in the faid Cafe of Beaupree. Alo it is
enalted by the Statute of (b) 13 Lliz. ¢. 4 That all
Lands, &¢. of every Treafurer, &c. or Perfon accountable
to the Queen for ar‘?'] Office or Charge, £€5¢. which he then
bad, or afterward fhould have, fbail be liable, &c. in like
and in as large and bencficial Manner, to all Intents and
Purpsfes, as if the fame Treafurer had, the Day le be-
came firft Officer or Accountant, ftood bound by writing
Obligatory, baving the Effet of a Statute-Staple to Fer
Majefly. And in Auno 35 Eliz. it was refolved in the
Cafe of Sir Chriftopber Hurton late Chancellor of Eug-
land, who became fuch Officer to the Queen anmo
2¢ of her Reign; That if fuch Officer Accounts well

and
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and truly with the Queen, and owes her nothing, and

Anno 22 of her Reign being in fuch good Cafe purchafes
Lands, and in the fame Year conveys or leafes them to
“others bone fide upon good and true Confideration ; and
afterwards Auno 32 Eliz. by Reafon of the faid Office

 he becomes in Arrearages upon his Account for four or five

Years, which is long Time after his Conveyance or Leafe 5

That yet the Land fo (4) conveyed or leafed, fhall be (s) Moor 127,
liable to thefe Arrearages by Realon of the Retrofpet of

the faid Words (a5 if the-fame Treafurer, &c. bad the

Day be became firfk Offcer, &c. flood bound, &c.) Soin

the Cafe at Bar, after that the faid Fobn Draicor was a
Popifh Recufant conviét, during the Time that he remains

a Recufant, he now fhall be difabled to grant any next A-
voidance, by the Retrofpeét of the A&t after the Beginning

of the {aid Seffion of Parliament, and the Makers of the A&t
intended to infli€k greater Difability upon them who became ;
Popifh Recufants, after the damnable and demned Powder /
Treafon, than before.

As to the fecond, it was refolved, That (2) Covin fhall (%) Cgfff- Bliz.

56,

never be intended or prefumed in Law, if it be not ex- %Qrfégm -
prefly averr'd, Quia odiofa € inkonefta non funt in lege Cro. Car. ssor
prefumenda, € in fallo quod f& habet ad bonum & malupe, Joves 2o0.
magis “dc bono quam de malo prefumendum eff, and fo it héfg’l;%“" "
was adjudged in the Cafe of (¢) Meriel Littleton, Trin. ¢) 1 Brown 36.
16 Fac. in this Court, where the Cafe was; That Elizg- 2 Browl. 137.
beth Tirer Executrix of the Will of Zhomas Tirer, brought fjfngg’ I
an Aétion of Trefpafls vi & armis againft Meriel Littieton i
and Fobn Daunfer, of an Ox Price 6 /. at Hagley in the

County of Worcefler, 20 O&tob. 7 Fac. &c. 'The Defen-

dants g]eaded Not guilty ; and the Jurors found a Special

Verdi&t, That one Thomas Tirer was feifed in Fee of 8o

Acres of Land in Hagley, and held them of Yobn Littleton

Efq; wt de Manerio fuo d¢ Hagley in the faid County by

Fealty, and the Rent of 3 5. 1 4. 0b. & Cur’, & red-

dend’ optimum animal cujuflibes tenentis in feodo fimplics

Poft mortem ejufdem tenentis pro Heriotto, of which Manor

the faid Meriel Littleton was Tenant for Life at the Time

of the Death of the faid Thomas Tirer, and the faid 7ho.

Tirer being fo feized 16 die Augufti, Anno 42 Eliz, by his

Deed in Confideration of fatherly Affeftion to Feb# his Son

and Heir apparent, and in Confideration of a Marriage to be

had and folemnized betwixt the faid Fobu Tirer and one

Fo e Grove, and for the Advancement of the faid 7obz did

e ff the faid Fobn Tirer of the faid 8o Acres of Land,

To have and to hold to him and his Heirs, to the Uﬁ
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of him and his Heirs ; by Férce whereof the faid 7obn was
thereof feifed in his Demfene as of Fee, and fo feifed the faid
16 Day of Aug. an. 42. ejufidem nup’ Reg. by his Deed in-
déntec{ to the Intent that the faid Foyce fhould not be en-
dowed during the Life of the faid 7 /om. redemis’d thefaid

80 Acres of Land tothe faid 7 hom. for 40 Years, if the faid

Z'ho. fhould fo long live : And that the firft Day of Sepz. fol-

lowing, the Marriage betwixt the faid #ob» and Foyce was

folemnized ;and after the faid Feoffment the faid 7. Zirer,

did Suit at the Court of the faid Fobn Lirtleton Lord of the

. faid Manor ;and that after the Feoffment, 7 homas paid the

_(:;) éﬂshcz;; ;: Rent for the faid 8o Acres of Land; and afterwardsZ.Zzre#,
Co. Lit. 3.b. 30 Funii y Fac.died, being poflefled of the faid Ox, which
76. 2.290. 2. b, yag the beft Beaft which he had, and that the Defendants
f%f‘ o0 1923 100k the Ox pro Herictto pojt mortem pred’. . Tirer, as due
5 Co. 60. a. for the faid Tenements, and the Jury further found the Stat,
6 Co. 18 b of () 13 Eliz. for avoiding and abolifhing of feigned, cove-
f;x'.lac' *7%  nous and fraudulent Feoffments, Gifts, &c. as well of Lands
Yelv. 196,197.and Tenements, as of Goods and Chattels ; which Feoff-
¥ Brownl. 114, ments, Gifts, &c¢. are devifed and contrived of Malice,Fraud,
Cr Bliz. 234, £5¢. to the Intent to delay, hinder or defraud Creditors arid
645,810, othersof their juit and lawful Aé&ions, Suits, Debts, &c. He-
Dy. 295. pl.17, yiots, Mortuaries and Reliefs, €&¢. and therefore it is enalled
35£22:\'.:73'3og_by the faid A&, That allFeoffments, Gifts, &c. of Lands,
2 Leon.8,223. Tenements and Hereditaments, Goods and Chattels, &c.
%L{;iog- 57, to be made to any Intent or Purpofe before declared and
Doeds. 1. exprefled, fhall be adjudged and taken (as againt the Cré-
Raft.Eat.  ditor or other Perfon fo defrauded and grieved) to be cleat-
207 b- . ly and utterly void and of none Effed, &c. And if upon
Moor 578 the whole Matter the faid Meric/and 7, Daunfer are guil-
Doplac. 200. ty, then they find them guilty, and affefs Damagesto 5 .
Lacch 22, and Cofts 6 4. &c. And this Cafe was argued at the Bar ;
gs’;). 8‘ 1% and Trin. 10 Fac. it was argued at the Bench, and it was u-
Firzgib. 48.  nanimoufly refolved, That forafmuch 2sno(%) Fraud is found
1 R%!‘}: 523- by the Jury, the Court would not adjudge the faid Feoff-
g’g #29% ment to be fraudulent ; and although the Jury have found
1 Mod.Rep.17, Circumftances and Prefumptions to incite the Jury to find
38 .. <o Fraud, yetit is but Evidence to the Jury, and not any Matter
g;d:;;f " upon which the Court could adjudge Fraud ; and the Office
()Cr.EL 97 of Jurors is to adjudge upon their Evidence concerning Mat-
495 terof Fad, and thereupon to give their Verdi@®, and not to
b E:;ffgz'_ leave Matter of Evidence to the Court to adjudge, which
Goldsb. 152.  does not belong to them. And therefore the Chief Juftice
;\ARon-g- held, That if 4 bringsan A¢tion on the Cafe againft 2. up-
1 Vet aor.on Trover (¢) and Converfion of Plate, Jewels, &c. and the
Hob. 187. Defend. pleads Not guilty, now itis good Bvid. prima facie
15d ‘é7- to prove a Converfion, That the Plaintif requefied the De-
é}iOl' €P-5% fend. todeliverthem, and he refufed, and therefore it fhall be
"BHute. 10. prefumed, that he ha§ converted them to his Ufe. But yetit

2 Bulftr. 308, i is
310,
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is but Evidences and if it be found by fpecial Verdi@ (4) in (a)Hirdres 48.

fuch Cafe, that the Plantiff requefted ’em of the Defendant

and he refus’d, it is not a Matter upon which the Court can P

judge any Converfion : For the * Converfion ought tq alter* See Ggoa- ;

the Action of Detinue to a T7¢/pafi.upon the Cafe, -which 3','5 57>

a Denial can’t do in Law ; for in every A&ion of Detinue 110. 2 Co.z25.

there is alledged in the Declaration 2 Requeft and Refufal, 3 Salk. 365 .

yetit is good Evidence, as hds been faid, and fo has always? F 78> 17

been allowed to prove a Converfion, That the PL. demanded,

the Goods; and zbe Defendant refufed to deliver *em. 2. The

Statute {ays, to defraud Creditors and others of their jufk

Debts, Heriots, &¢. and the Jury have not found, That the

faid Feoffment was made to defraud the Lord of his Heriot,

and fo'they have not found the Cafe within the Stat. 3. If

the Son had died in the Life of the Father, the Lord fhould

have a Heriot dfter his Death. 4. It is found, That the In-

tent of the Feoffinent and Redemife for Years made before '

the Marriage, was to the Intent that the faid Zoyce fhould

not be endowed during the Father’s Life, bat that after his

Death fhe fhould be endowed, altho’ the Son had died in

the Life of the Father : Which Feoffm. being found by the

Jury to be made in Confiderat. of Marriage, and to this par-

ticular Intent concerning the Dower of the Son’s Wife¢; fhall

not be by Confirution of Law extended to any other Intent. . .

And thereupon the Ch. Juft. put the Cafe in Mich. (b) 9 & () Cawl. 2317

10 El The K.’s Ten't iz Gapite;his Son and Heir apparent

of 7 Yearss is indebted to divers, and is fued for his Debts

in divers Courts,and fearing the Hindrance and Impoverifh-

ment of himfelf; his Wife and Children by extent of his

Lands, &5¢. for Execut. of the faid Debts enfeoffs divers Per-

fons, fub conditione, That when he or his Heirs fhall pay to

the Feoffees 30 L thatthen they fhall make fuch Feoffments;

and to fuch Ufes as he or his Heirs fhall limit or appoint, or

otherwife the Feoffm. thall be void,&5¢. and this Feoffm.and

Intent.is found by Mandamus returned in the Chancery, Ez-

g4’ nulla aliq canfa, intentio aut tollyflo, viz. ad defraudand’

reg', §c. de Cuftod’ hered’ vel terrar’ : And altho’ this Feoff-

ment was found to be made by Fraud and Covin (which isal-

ways unlawful) yet forafmuch as the Fraud was to one partic.

Intent, fC. to defrand Creditors, it fhall not be extended to any

other Fraud, fi. to defraud the K. of his Ward,altho’ in Truth

and by the‘]?vem,by this Feoffm.the X. was defrauded of the

Wardthip of the Body and Land, and fo was it refolved and

decreed in the, Court of Wards 5 ¢ forziori when it is found

that this Feoffm. in the Cafe of Meriel Littleton was in Con-

fideration of Marriage, and of Advancement of his Son, and

that the Son’s Wife fhould be endowed againft the on’%
N 1 R afic

Mote.



(< Hob. 32.
Yiowd. 345. a.
323.b.
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{é) Hab. 32.

4 Co.12. b, _

(c)2 Rol. z6¢.

Piowd. 65. a.
Hob. 227.
1 Sid. 24.

The Cafe of the Chancellor, &c. Part X.

and not againft the other, all which are lawful Confiderations,
the Court (hallnot etend it to an unlawful Intent,nor adjudge
upon the whole Matter found in that Cafe, That the Feoffm.
was made to any other Intent than is found by the Jury.

As to the 3d Obje@. in the Cafe at Bar, It was refolved and
anfwered 3 ways. 1. In an A& of Parliam. Mifromer of a
Corporation, when the exprefs Intention appears, fhall not a-
void the A& no more than in a Will, for Parliament’, Tefta-
ment’ & Arbitramentum, are to be taken according to the
Minds and Intentions of thofe who are Parties to them. And
therefore when the Defeript. of a Corporat. in anA¢ét of Parl.
or in a Will is fuch, that the true Corperat. intended is appa-
rent, and it Is impoflible to be intended of any otherCorpor.
altho’ the right Name of the Corpor. (which’is requifite to
be expreffed in Grants and Deeds) is not precifely follow’d,
vet the Act of Parl, and Will fhall take Effe&t. And therefore
in{a)zt R.2. Devife 29, where one devifed certain Tene-
ments in London for Life, the Rem’r over Ecclefie Santti
Andree de Holb. it is adjudg’d there, That this Devife is
good to the Cotpor, of the Parfon of the Church of St. Andr.
in Holborn and his Succeflors ; for fuch Defcript. was fuffi-
cient in a Will to exprefs the Parfon of the Church and his
Suceeflors : Pari rarione, if a Devife be made to the Uni-
verfity of Oxford, or to the City of London, ot to () Trin.
GoHlege in Cambridge, &c. fuch a Devife is good, and therein
the true Name of the Corporation fhall be implied ; for by
thefe Defcriptions the Meaning of the Devifor is apparent,
that the incorporate Body of every of them fhall take. Seo
here,when the Parliam. gives the Benefice to the Chaneellor
and Scholars of Oxf. and their Succeffors, this Defeript. is
fufficient to exprefs the Meaning of the Makers of the A&,
That the Corporat. of the Univ. of Ozf. which has a Chan*
cellor and Scholars, fhall take it, and no other Corperat. can
tike it, 2. The Record iswell, for the A& is pleaded as if
the Benefice had been given by the faid A& exprefly (as it
isimplied in Law) to the Chancellor, Maflers and Scholars ;
and the Def. has demurred in Law thereupon, and {o confef-
fed it. 5. This Claufe which gives this Benefice to the Univ.
of Oxford is a (¢) private Claufe, whereof the Judges with-
out pleading of it can’t take Notice, and theretore now the

. Judges ought to take it asit is pleaded.

As to the 4th Objedt. infpecto recordo, It appears that the
Plaintiffs have averred this Feoffm, for after that they have
alledged, That the faid F. Draicor the Son was Papalis re-
cufans conviftus, they have faid, ac pred’ F. Draicot de
manerio pred’ cum pertin’ ad quod, &c. in forma pred’
Seiftr exiften’ & Papalis recufans comviéd in forma preditt
exiflens & remanens, Ecclefie predild vacavit per morten
predill Georgii Eyre. But if the Plaintiffs had not averred
it, the Court was of Opinion that the Declaration had not-

been
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been fufficient, becaufe they had not enabled themftlvés
to take Benefit of the faid A& ; and they need not a- _
ver, That he yet continues and (#) remains a Recufant, (a) Hob. 126,
for when once the Prefentation hac wice was vefted in ; fones 1.
the Univerfity, altho’ afterwards the Recufant conforms Do&. placit:
himfelf, or dies, yet the Univerfity fhall prefent. 333

O e

12  The



bARr X.

7he Bifbop of Salisbury’r Cafe.
Trn. 11 Jac. I.

Palmer 483. N a Writ of Second Deliverance brought by Simon Stan- -
1 junes 264. ton and Henry Knap, againtt Fobn Green, of the taking
of 127 Sheep at Blewbury, at a Place called The Parfonage
Slzy in ¢he County of Dorfer. The Defendant faid, That
the Place where, £&5¢. contained fixty Acres ;3 and avowed
the Taking, becaufe Fobn Bithop of Salisbury was feifed
of the Manor of Sherborne in the County of Dorfer, where-
of the Place where, §5¢. was Parcel in his Demefn as of .
Fee in the Right of his Bifhoprick, and fo feifed wir. Sep-
temb. Anno 27 El by his Deed fhewed forth granted to
Ed. Green and the {aid 7. Green, & eorum utrigue, officinmn
Superviforis omuium maneviorum fuorum, &c. in Cow.
Witts, Dorfet, Berks, € Somthampt', & alibi infra reg-
num Anglie, by them and their Deputies for whom they
will anfwer ; To have and to hold to them, &¢. for Term
of their Lives. And further by the fame Deed granted to
them a Rent of twenty Nobles per ann. iffuing out of the
faid Manor ef Sherborne, with Diet and reafonable Expen-
ces for them and their Deputies, eguitando & alias occu-
pando, arbitvio ejufdeme Epifecops & fucceff. fuoruwm, aut
audirorum coruwr, with Claufe of Diftrefls /7 debito modo pe- |
tatur 5 and that the faid Grant was confirmed by the Dean
and Chapter 5 Sepr. 28 EL in the Life of the faid 7. Bith. .
L1 of Sulistury, quodguc pred oficium eft antiquum cfficium, i
WA auddque dict oficium upacgm predicl Feodo 6. 13, 4. &e.
con-
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| ‘concefS’ fuer’ per prad Foban’ Epifeop’ Sarum & predece Jo-

res fuos tali perfone vel perfonis quibus fibi placuerir. And
fhewed the Death of E. Green, and that he demanded the

- Rent, and for want of Payment diftrained, €5¢. In (2) Bar of (+) Palm. 473.

-

which Avowry, the Pl. pleaded the Stat. of 1 Eliz. by which
it is enalted, That all Gifts, Grauts, Feoffments, Fines, or
other Conveyances or Fftates, from the firft Day of thispre-
Jent Parligin. to be bad, made, done or fuffered by any Arch-
bipop or Bifbop, of any Honours, Caftles, Manors, Londs, -
Tenements or other Hereditaments, Parcel of the Poffef
ons of bis Archbifboprick or Bifboprick, or united, apper-
taining or belonging to any. of the faid Archbifpopricks or
Bifpopricks, to any Perfon or Perfons, &c. ut in Statuto, and
further pleaded, 94° nec officium pred’ nec annualis redditus o
Pred’ ante cm}qﬂz‘onem pred, &c. ungtiam concefy fuer’ per
eundem Epifecop’ vel aliquem predecefforum fuorum pro ali-
quo longiore \yempore quamm unins vite per quod conceffio
pred per pred Fobaw nuper Epiftopum Sarum wvigore
altus pred’ vacua firir, €5c. Upon which Bar to the Avow-
ry, the Avowant demurred in Law : And divers Days it was
argued by the Serjeants at the Bar, and now this Term it
was argued by the Judges at the Bench, and divers Excep-
tions were taken by the Avowant’s Counfel to the Bar plead-
ed to the Avowry. ,
1. That the Avowant in his Avowry has alledged by
Matter in Falt, That the faid Office had been granted to '
fuch Perfon or Perfons as the Bp. pleafed, &'c. and the PL in
Jhis Bar has pleaded in the Negative, that the faid Office,
&c. has not been granted but for the Life of one, &¢. and
therefore he ought to, have concluded, & hoc perir quod
inquiratur per patriam, but he hasconcluded all his Plea, (8) Co. Lit
&5 hoc paratus eft verificare, &c. € non allocatur : For the 5,5 0
Avowant has not alledged, That the faid Office had beéen Hawk Max 1z,
frantcd, &c. to divers Perfons, but to fuch Perfon or Per g) Co.Cirt.303.
ons as the Bifhop pleafed, and iz (9) disjuntiivis fufficit al- ayk vax.as,
zeram effe verum. 9§ 2. Another Exception was taken 'to ()3 Co. 59. b.
the Bar to the Avowry, That it doth not appear by the CYI-‘E'- 141,207
Bar to the Avowry, That Fobn Bithop of Salisbury g,y o0 ">
the Grantor was'dead, and it fhall be intended that he Owen 9o.
is alive, becaufe the Plea of every one fhall be taken ! Ander 2t
ftrongeft againft him, (¢) ambigua refponfio contra_pro- 5{,1;1;;;
Jerentem eft accipienda 5 and then if he be alive, the Grant Cro.El 433,
of the faid Office to two was good, altho’ it never had been 5 Gﬁ' ; ’,
granted to two before, and fhall bind the Bp. himfelf for imsd.',{’?g‘w ‘
his Time 5 as it has been adjudg’d in 32 &€ 33 EL in this Carter 13,16,
Court, betwixt (4) Sale Pl. and the Bp. of Cov. and Litchf. ! l\{’elnti{u?.
Defend. in a Quare Tmpedit 5 and Pafth. 39 EL betwixt' ;’?;Q
(€) Hunt and Singleton : Which Cafes you may fec cited in gy, ~~ ~ "
| Lincoin

/
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Lincoln College’s Cafe, in the third Part of my Reports, fol.
59 & 60. Which Cafes were affirmed for good Law by the
Court. Sed nom allocatur Exceptio, becaule it appears to
the Court, that thefaid Pobz was not now Bifhop of Salif-
bury; for the Plaintiff in his Bar to the Avowry coqcludes,
per quod the faid Grant per pred Foban' nuper Epifeopum
Sarum vigore abtus pred’ fuir void,which the Avowant by hx.«;
Demurrer has confeffed ; and thefe Wards per pred’ Foban
(#) Do, plac. (&) nuper Epifcopum Sarum imply and import that he is
Bt e 6. o, DOt now Bifhop of Salisbury. Vide the like Implications 13-
1 Rol.Rep. so. El. Dyer 304. (5) & (¢) 14 EL Dy. 306. .10 in 10 E. 4.
Cro. Car. 401. 18. 2. (4) If in Trefpafs the Defendant pleads in Bar, "That
yf)ﬁly'“;“’zlgz 2. leafed to him the Land in which, €¢c. at Will by Force
Palmer 500, > of which he entred, and wasand yet is thereof poffeffed by
Cr.Jac.622.  Force of the Leafe at Will, if implies that the Leffee is a-
gfoéjf&m live, for if he was dead the Leafe was determined, and then
() Dyer 306, he could ot be poflefled by Force thereof.
pl. 66; 3. Another Exception was taken to the Avowry,ft. That.
(4) Dok plac. the Alledging of it to be (¢) antiquurne officinm, was too ge-
Palmer263. neral and incertain, but he ought to have prefcribed in it,
(e) Hob. 44. ot fhewed more Certainty thannow he has done: And that
Cr. Car. 599 a5 held a good Exception. And this Difference was taken
) betwixt the Allegation of the Conveyance to the Matter,
(f)11Co.44.b. and the Matter it felf; asin (f) 11H. 4.89.4.D. there one,
. ﬁ&l;{fp 76 to convey to him Title to a Leet, prefcribed that he and all
Fitz. Avowry thofe whofe Eftate he had in the Hundred have had a Leet,
&5c. €& bene, for the Prefcription in the Hundred i;i but the
: Conveyance, and therewith agrees (g) 19 R. 2. Aftion fur
ELQ[?;'E fﬁi‘,efj le C:zjéysr. but when he claimsg any T%ing which lesin grant
Cart. 31. by Prefcription originally and of it felf, he can’t prefcribe in
(g) Gareer 31. 37 py g LQue Eftate ;5 as (b) Littleron holds fol. 41. 21 H. 4.
Co, Lie. 121.a. 2 . ¥ . *
(h)Lit.fe&.183 15. 4. &¢c. So when one will plead Cuftom in a Town, it is
Carter 1. {ufficient to fay that it was antiqua vills, and fhew the Cu-
()D fiom. Vide 22 H. 6. Prefeription 43.8 6 E. 6. (1) Dyer.
L7 g1. 8o of an Office, if he claims any Thing appertainin
’ to the Office, it isfufficient to fay, Luod fuir antiquum oj%
ficium 5 but when he claims the Office it felf, it is not fuf
ficient to fay guod.eft antigusum officium.

As to the Matter in Law, it was objefted, That the faid:
Grant made by the faid late Bifhop of S#/isbury being con-
firmed by the Dean and Chapter, was not reftrained by the
faid At of 1 ElL fordivers Reafons. 1. That this Cafe was
out of the Words of the A&, for it was not any Part of the Pof-
feffions of the faid Bifhoprick, nor appertaining thereunto. 2
They conceived, that nothing is reftrained but fuch Here-
Sitaments whercof on 2 _LeaFe made for three Lives or 21

Years

37
Br. Diftrefs 18
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Years, according to the Statute,’a Rent may be referved,

for the Words of the A& are, Other than for the Term of
rwenty-one Aears ov three Lives, &e. “wherenpon the old
acotiftomed yearly Rens ov more fhall Le #eferved, Ec. and ) co, L1,
in this Cafe no Rent {2) can be referved. 3.-A Difference 7. a.
was taken berwixt an Office in ¢/ in the Right of his Bi-
fhoprick, for that may be faid Parcel of his Pofleffions,
and fuch an Office, as the Bifhop himfelf can’t exercife,
can’'t be faid Parcel of his Poffeffions. 4. If a Grant for

two Lives with the ancient Fee fhall by Conftruétion of the

Statute be reftrained, thenby Confequence a Grant for otie

Life only fhall be alfe reftrained ; for by what Words or
fCenﬁ_ruégion fhall 2 Grant for two Lives of the faid Office

with the ancient Fee be refirained, and not for one Life 2

But it was unanimoufly refolved per fotam curiam, That (5) 3 Co. sob.
the faid Grant of the faid Office for two Lives was void a_s C"éb b. 3.0,
gainft the Succeflor by the faid A& of 1 Eliz. % é’o_‘;7"\a._

~ And in the Argument of this Cafe, four Things were con™7 Co. 7.b.
fidered. 1. What the Common Law was before any Sta-8Co. 343722,
‘tute made thereof. 2. What Alteration the Statute of (5) %g‘i;iéf*:"}_b;_
32 H. 8. cap. 28. has made, 3. What is dome by the faid 333. 2.

Al of 1 Eliz.” And laftly, If the faid Grant to two of the g‘o‘;’d[;elgz' b,
faid Office be refirained by the faid A&t of 1 Eliz. againft D;te; o b 1.
the Succeflor. < § And as to the Firft, it wasréfolved, That 162, plys. 1o1.
“at' the Common Law Bifhops with the Confent of the P1-22-124’5-P1~69-
Chapter might by their Charters of Feoffiments, Grants or 7' P 362381)13:_76
Leafes bind their Succeflors ; and therefore fuch Grant to Sav. s5.pl. 165,
tiwo of the faid Office for their Lives had been-good by the C"-gfc- 173.
“Common Law;- although it was never granted to two be- gf.ﬁc;fff::'
“fore : Wherein was obferved the Wifdom of the Sages of the 435, 7
Law, That ne fole Corporation was ever trufted with the 1 Rol. Rep.
Difpofal of ‘the Pofleflions, asto bind his Succeffors, but in ;152961116{2:};3;2'9'
fuch they oughit to have the Confent of others, as the Bi- 11, 332, 405,
thop of his Dean and Chapter, the Abbot the Confent of his ?{1 0, 491, 499.
Covent, the Parfon the Confent of the Patron and Ordinary, L:rc.hz.oi-f'
& /fic de ceteris. Asto 2. 'The Btatute of 32 H. 8. has en-Biidgm. 28.
farged the Power of the Bifhop, for by this A& he may Moor 58, 759,
"‘make a Leafe for 21 Years, or 3 Lives, with divers Limi-’ ﬁ‘eon. 59 i
tations. 1. That every old Leafe be expired or furrender’d 1,3, ’
withina Year, §c. 2. That the Land ought to be ufually 3 Leon. 132,
demifed to Farm by the Space of 20 Years,£9¢. and that the ,l Sjo'nes éo.
Bifhop alone may do by Deed indented, following the Li-2 g, 342,
‘mitations of the Statute, whithout the Deanand Chapter. 681,

As to the third and ‘fourth Point, it was refolved, 3‘?“‘1!’1‘9_’°1'
That by the A& of 1 (¢) El the Bifhops are gene- ;Keb. 381.
rally refirained from making any Eftate or Intereft (Bt) c§30-Lit- 44

. of anyLand, Tenement or Hereditament, Parcelh of Bricgm. 29+
' C 14 theiwr

40
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rueic Bifhopricks, or of any Charge-or Incumbrance oyt
of it; or of any other Thing in their Difpofal to bind
the Succeflor, but only a Leafe for twenty-one Years ar
three Lives, of fuch Lands, Tengments and Hereditaments
which haye been ufually demifed, and upon which the ufual
Rent fhall be referved according to the faid A& of 1 Fliz.

Co. Lit. 45, 5. AAnd if they make a Leafe of any Lands ufually demifed,
Degge 111, and referve the ufual Rent according to the Statute of 1 EL
" yetifall the Limitations prefcribed by theStatute of 32 H.
8. be not purfued, as.if it be not all in Pofleflion, or thatthe

old Leafe be not expired or furrendred withina Year (which

s not prohibted by the Statute of 1 El as it was adjudged

in Fox’s Cafe)then fuch Leale fhall not bind the Succefloz,

unlefs it be confirmed by the Dean and Chapter, for the

¥ Statute of 1 EL doth not enable any Archbifhop or Bithop
Bridg. 3. ‘only to makeany Leafe. And fuch Conflrution has been
Yo lse made, as is aforefaid, to difable the Bifhop to do any Thing
Pl 140. 5 “except tomake Leafes for twenty-one Years or three Lives
L (as is aforefaid) copcerning the Bifhoprick to bind his Suc-
ceffor 3 as the Grant of the next Avoidance by the Bithop

" .of a Benefice to another, ‘altho’ it be confirmed by the Dean

) ‘and Chapter, is reftrained by the Statute of 1-E/. to bind

Lo L" # Y his Succeffor, as it has oftentimes been'adjudged, becaufe
it was fuch.an Hergditament upon which- a Rent can’t he

referyed : For all that which -is not permitted by the Ex-

ception, 0. Other than, &ec..is refirained as to the Succef-

Co.Lir. 47,2. for by the general .Purview of the A&. But fuch grant
‘ fhall'bind the Bifhop himfelf, notwithftanding the Statute
fays it fhall be void to all Intents, Conftruftions and. Pur-

pofes .; for the Makers of the A& intended not only the Ad-

Ant. fol. 50. a, vancement of Religion, when the Profeflprs of Divinity
€o.Lit. 35.2. fhould have duplicem Lonorem, {c. honorem reverentie, and
0 bonoyem beneficenties; but alfothe Increafe of good Hofpita-
lity, and avoiding of Dilapidations and the Ruin of the

Church, which the Succeflor, if the A&@s of his Predecef

for fhould hind him, would not be able te rebuild or repai :

; And therefore the Makers of the A& regarded, the Succef-
Maor2s3.  fion, more thap the Bp. himfelf. 7ide Elmer's Cafe in tle
R fifth Part of my Reforts, fo. 3. a, and Jewel’s Cafe, ibid.
Jo. 3. a. the Caft of Ecclefiaftical Peifons, ibid. fo. 14. a, b:

15. and Eitrue’s Cafe, and divers other Cafes upon the Stat,

of 13 El cap. 10concerning Deans an_dChaptérs,Sc. which

Statute is Coufin German to this A& of 1 El..and thefeWords

a2 Rol Rep.169. In the faid A& of 1. Parcel of the Poffeffions of Iis Archb. or
SR Bifpoprick, or united, belonging or appertaining to the fmid
Archbifoprick or Bifbopricks And it may be well and proper-

iy faid, T!r;at the Gift and Difpofal of this Office, and gll

G ‘- " other
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other the like are belonging to the Archbifhoprick or Bifhop- i . ¢
rick : For altho’ the Bifhop himfelf can’t exercife fuch (2) (5 1% ;fb :
Office, yet he has an Inheritance in the Gift and Difpofal Bridgm. 30.

thereof, asit is held in Roger Earl of Rutland’s Cafe iz the \ F.7-29- b.

eighth Part of my Reports, f. 55. 5. And thefe Words (%) E:;P(?,’?;;’fg‘;’-

belonging to the Archbifboprick or Bifboprick, fhall be ta- 10 . 7. 18.'b.
ken for, concerning the. Archbifhoprick or Bifboprick : And Ltz Grant 3z,

Plowd. 381. a.

therefore if a Writ of (c) Annuity be brought -againft a Bi- ;5. b
{hop upon the Title of Prefcription or otherwife, and Judg- () Bridem. s0.
ment be given againft him upon Verdi& or Confeffion, it is (L)ey 63- b
seftrained by this A&, becaufe the Bifhop is charged with Gy Car. . -
the Annuity in refpe of his Bifhoprick, and therefore the Bridgm. 30.
Succeflor fhall be charged with the Arrearages incurred “ﬁc!:oli@' b.
in the Life of the Predeceffor, asitis agreed in (4) 21. H. 7. ;55?{58ip;;f,z'
4.2.0.34 E. 5. Scive facias 153, 254 48 E. 3. 26.4. b. 22 H. 164, 166, 177,
6.10.33H.6.44. and yet the Annuity isnot ifluing out of the 25%97-
o . . : ridgm.3e.
Bifhoprick, as appears in (¢) 10 H. 6. 10. 2. & () 10 E. () Bridgmm. 0.
4. 10. 4. But becaufe it concerns the Bifhoprick, and tends () Daviss.b.
to the (g) Diminution of the Revenues, and the impove- Br. Scirc facias
rifhing of Succeflors, it is reftrained by the Statute of 1 EL ;;?}{nnu;rv ”
Then to anfwer the Objetion which has been made, Why Fitz. Anou. 13.
fhall a grant of the faid Office to one only be good 2 As to (8) Ley 71,73
that. it was anfwered, and refolved by the Court, That if G, o, 3;;‘_'
(h) the Office has been ancient and neceffary, the Grant Co. Lir. 44. 2
thereof with the ancient Fee is not any Diminution of the (hkgr-ca"-fﬂ-
: . e . ridgm, 30.
Revenue, por impoverithing of the Succeflor, and there- (o, Lir. 34. a.
fore for Neceflity fuch Grants are by Conftruétion exempt-(/) Bridgm. 30.
€d outof the general Reftraint of this A& of 1. For as (#) Bicon’s £
Fratton fays, fo. 247. a. (i) Tiud quod alias licitupe now eft, § 'Co 4o b,
neceffitas facit licitum, € (k) neceffitas inducit privileginne (1) Bridgm. 31.
. . 12 Dt _ (m) Bridg. 30,
quod jure privatur. And if Bifhops fhould not have Pow (Cr. Cars
er to grant fuch Offices of Service or Neceflity (/) for the p/iggm. 3}'5‘9’
Life of the Grantees,but that their Efta, fhould depend up- 1 Jones 265.
on Incertainties, as upon the Death, Tranflation, £9c. of the (%) Cr-Car279,
Byp. then the moft able Perfons would not ferve them in fuch f;}{d'gm_ -
Offices, or at leaft would not difcharge their Office. with a- 1 Jones 264.
py () Alacrity, unlefs ‘they have fuch Certainty of an E-(?) ?ZV“ 5o ‘;
ftate for the Term of their Lives, as their Predeceffors in ‘,’;‘Cg.’f;‘;;‘ :
the fame Offices had. But when the (%) ancient Office has March Rep 41.
een granted to one, it is ot of Neceflity to grant it to twe, $7- C2r: 279-
T ? ! " 8 Co.55.b. .
and therefore fuch Grant is not exempted out of the, rol. iy,
general Reftraint, no more than if the Bifhop grants an Co. Lit. 3. b.
Office with the ancient Fee (o) to one, and afterwards Hf“' 150, 153
i . . . v 41nft, 202.
grants it (p) in Reverfion to another that is reftrained by

4 the
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the Statute, becaufe it is not of Neceffity; and if the Bi-

(«) Bridgy31. fhop may grant fuch Offices to (2) two, he may grant them
5 Brid g/ . without any Limitation of Lives, and by Confequence in in-

(¢) Bridgm.31. [nitum 5 and fo if he may grant to one in (5) Reverfion, he
- may grant to others without any Limitation; and by the

fame Reafon he may grant in Tail or in Fee, which wil}

be intirely againft the Intention of the faid At of 1, and

(e)Cr. EL 636, of fuch Opinion was Popham Chief Jutice, Mich. 44 & 45,
%?éar. 49, 50. Eliz. in (c) Scambler’s Cafe. Vide 23 Eliz. Dyer 370. (4)
Co. Lit. 3.b. Horune Bithop of Winchefter after the Statute 1 Ejiz. grant-
1Rol.731.  ed to Doltor Dale for Life 2 Rent out of the Manor
%f{é’é‘;ﬁ'u_“ of Waltham pro confilio, &e. The Bifhop died, Doftor
Ley 74, 76, Dale, becaufe the Rent was void by the Death of the
(d) Cr.Car.49. Grantor, brought an A&ion of Debt for the Arrearages
%""5;“;;1?;;_ incurred in his Life againft his Executors : In which two
(ejy(':o.Lir.4-g.a. Points are to be obferved. 1. That the Grant was not
Cr.EL473,564. yoid againft the Bifhop (e; himfelf ; the other, That al-
Antea 9.2 though the Rent was iffuing out of the Poffeffions, and not
3 Keb. 109, Parcel, it wasvoid by his Death. Z#in. 30 Eliz. Rot. 346.
1ModRep205. in this Court, the Bithop of Chefler after the Statute of r,
Carc 13, 1% granted to George (f) Bolton an Annuity of five Marks
1Rol:Rep. 152, per Annum for his Life pro confilio impenfo £ impendendn,
154, 159, 169. 'which was confirmed by the Dean and Chapter, and after-
%gg{;ga;? wards the Bithop died, Bolron brought a Writ of Annuity
Ley 72, 73,75. againft the Succeflor, and in his Declaration averred, That
Hard. 354 the Predeceflors of the Bifhop had granted reafonable Pees
&) B"dgm'“'(g) (but did not aver that this Fee had been granted be-
fore) and averred, that he was bomo confiliarius €5 in lege

peritus, and the Opinion of the Court was againft the

Plaintiff, and therefore he never had Judgment. But there

(1) Bridgm.31, it was refolved, That although the faid Bifhoprick was (b)
C"B‘%‘ét’é‘?' % founded of late Time, f&. in the Time of H. 8. yet a
(é)o Lir s6_p, Grant of Offices of Neceflity to one in Poffeffion with a rea-
9. b, . fonable Fee (7) (the Reafonablenefs of which fhall be de-
?frig]”-‘{g’w& cided by the Court of Juftice in which it fhall depend) is
,_Roljiﬂsg'_ good, and as has been faid, exempted out ot the gene-
1 Rol. Rep. 33. ral Reftraint of the faid A& And the Court took no
ﬁ{,ff,‘g{;' 779 regard to that, that it did not appear, when Edward Green
4Co.27.b. one of the Grantees died: For admit he died in the Life
11 Co. 44.2. of the faid Bifthop, fo that now againft the Succeffor
:33%)&3:;'1':86 one only has the Office ; yet the Grant by Force of
1wy, thefaid A& de primo is void as to the Succeffors, quia que

4 malo
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malo (a) inthoata fuur frincipio, viz eff ut bono pera- (”)ét Co. 2. b.
gontar exitw, € (B) quod initio mon waled, trafiu temporis )l
s20n convaleftit 5 and the Statute de primo Reging Bliz. 2 Bul 43,192
has at the Timc of the Grant adjudged it void 4s to (¢) 4 Co 2.0
the Succeflor, which no fubfequent Accident can make {Suiey 214,
good, no more than if a Bifhop makés a Lealé for 1 Co.i3s. b.
four Lives, and one dies in his Life-time, {fo that now Davis 32, 2.
there are but three Lives, and afterwards he dies, yet

it fhall not bind the Succeflor, although all other Circum-

ﬂacrlxces required by the Statute of 3: H. 8. be obfer-

yed,

5. It was refolved, That the Grant of any ancient Office
to one with the ancient Fee by a Bifhop, fhall not bind his
Bucceflor, unlefs it be confirmed by the Dean and Chapter,
for fuch Grants are not, as appears before, reftrained by
- the Statute de primo El. and therefore remain at the Com-
mon Law, and by Confequence ought to be confirmed by
the Dean and Chapter.

Alfo no Regard was had by the Court, That it did not '
appear that 7ob» the Bifhop was dead ; for (c) nuper Epif- Eto) I Rol. Rep,
copus may imply a Tranflation, or other Removal, as well as ane. 59, b,
Death, but it is all one; for be he tranflated, depofed, or Cr. Car. 4o1.
Qtl{){gxwife removed, the Grant is void againft the Suc- POt plac.z4x

effor.

f Laftly, altho’ it doth not appear, that there was any p
Succeflor at the Time of the Diftrefs for (p¢/zro there was
no Succeflor then made) yet that is not material 5 for the
Grant determined by the Death or Removal of the fzid
Fobn the Bifhop. And afterwards this Term, Judgment
was given for the Plaintiffs Simon Stanton and Henry
Knap, and againft the faid Fobn Greerz who claimed
the faid Office.

Note Reader, The fubjett of this Cafe is fmall, but the
Confequence great: And where by Force of an Exception
in the Statute de grimo Regine Eliz. any Archbifhop or Bi-
fhop might with the Confent of the Dean and Chapter con-
vey any of their Poffeffions to the King, his Heirs and
Succeflors, of any Eftate whatfoever ; our (4) Lord the
King that now is, of his Piety and Devotion to Reéligion,
and for the Honour of it, and that fuch Poffeffions which
were given by his noble Progenitors Kings of England,
fhould not be converted to private Ufes, has at his firft
Parliament, and by Authority thereof, reflrained them
from making any Conveyance or Eftate, either to
himfelf or to any of his Heirs and Succciﬁ;rf{,

n

(4) 1 Jae, ¢. 30
Co. Lit. 44. 2.
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And fo you will underftand what A&s an ‘Archbifhop
or Bifhop may do concerning his Poffeffions without the
Affent of the Dean and Chapter; and what he may do
with the Dean and Chapter ; and what he may not do,

although they be with the Affent of the Dean and
Chapter.

WHISTLER s
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WHISTLERs Cafe.

Hill. 10 Jac. 1.

IN a Quare Impedit by Fobn Whiftler, Gent. Plaintiff, Letters Pat.
and Fobn Bifhop of Oxford, and Ifzac Singleton Cletk
Defendants, for the Church of Whitechurch in the County

of Oxford: The Cafe on the fpecial Verdi® was fuch;

Q. (a) Elizabeth was feized of the Manor of Whitechurch, ) » Rol.Rep.
to which the Advowfon of the Church of Whitechurch wasz79.
appendant in her Demefn asof Fee asin Right of her Crown,

and fo feized 24 Aprilis Anno 9 Eliz. by her Letters Pa-

tent demifed” the faid Manor with the Appurtenances to

Williame Smith, except Advow{ons of Churches, &, forz1

Years; and afterwards the Queen 22 die Maiz Anno Regni

Jui 27. reciting the f2id Demile of the faid Manor to the

faid Will. Smith, with the Exception of the Advowfon,

made another Demife in Reverfion to the {aid Wil Smith

of the faid Manor with the Apputtenances, except the Ad-

vowfon, and afterwards Queen Elizaberh died; and the

King that now is, in Confideration of Service, ac ex certa

Seientia & mero mory, granted to Sir Geo. Howme, Knight,

(b) rordm illud manerinm five dominiume de Whitechurch in (6) 2 Rol Rep:
Com’ noftro Oxor’ cum fuis juribus, membris, & pertin’ u-*17:
niverfis, ac omnia & [ingula domos, edificia, &c. & bere-

ditamenta noftra quecunque preditto maneria five dominio.

de Whitechurch, five alicui inde parcelle quoguo modo [pe-

Elan’ ftve pertinen cuidame Willielmo Smith, per literas pa-

tentes difta nuper Reg’ Eliz’ fub magno figillo fuo Anglhie,
Proterminox annor ,(c)excerris que in eifdem literis paten- (¢) 2 Rol, Rep:
tibus exci iuntur, mentional’ fore dimifs ac poftea per ali- 36

as porerrer, and mentioned the Leale in Reverfion,

and is whe'h is abo the like Claufe, Ewxcepris que

in ey: i ievls parentibns excipiumiur, mentionar fore

dimiffa,
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dimifla 5 Ac ulterius de uberiori gratia noftra [pecials, ac ex
certa, feientia & mro motn noftris, damus & concedineus pre-
Jato Georgio Howme Militi, heredibus & affignatis fuis im-
perpetuum, omnia € [ingula mefuagiay €. tenementa pr£-
ditto manerio ffve dominio de Whitechurch quoguo modo .
2 Rok.Rep.28o. [peflan’ five pertin’, &c. Damus ulterius, & per prefentes
Pro nobis, heredibus & fuccefforibus noftris concedimus pr -
125 Georgio Howme Militi, haeredibus & affignatis fuss im-
perpetunm, predifium manerium ffve domininm de White-
church, ac cetera omnia & fingula premifla fuperius per
prefentes onceffa cumieorum pertin’ univerfis adeo plene &
iuregre, € i tant amplis mode & forma, prowt ea omnia &
Singula premifla aur aligua inde parcella ad manus noftras,

&5c. devenerunt, ac in manibus noftris jane exiftunt.
And if the Advowfon appendant to the faid Manot of
Whitechurch fhould pafs by thefe Letters Patent, or not,
was the Queftion. And divers Objettions were made at
Bar that the Advowfon fhould not pafs. 1. Becaufe no ex-
prefs Mention was made of the Advowfon, and it is enaéted
(s)Stamf.Pree- by the Statute de Prevogariva Regis, cap. (4) 15. Quando
10%044-01’-2 Dow’ Rex dat vel concedit alicui manerinm vel teryanm cune
2R3 J o b, pertidy-nifi faciat i charta fun vel fcripro expreffam men-
41 E. 3. s.b. tioncwme de frodis militum, advocationibus ecclefiarum & Ho-
Plow. 25230 tibys, cuin acciderint, ad pr&dilF manerinm vel terrane per-

S S S vim, tume biis diebus Rex refervat fibi eadem fooda € advo-
23E.3. car’ tum Aotibus, licet inter aligs perfonas now fuerint obfer-

a2.a.

38H.6.34.b. o470, And in this Cafe the King made no exprefs Mention
“of the Advow{on. The 2d Reafon was, That when the
ﬁng;’;; 881. King firR granted the Manor of Whitechurch, () crm per-
', wirbour making Mention of the Advowfon, it is as
much in Judgment of Law, asif the Advowfon had been
excepted in exprefs Words, and then when by the latter
Claufe the King granted pred’ manerinm cum pertin’, ac
: cerera omnia 8 finguln prevwifln fuperius per prefentes con-
;A”H?’b' 179, ceffa cum eorum perrin’ univerfis, (c) adeo pene & integre,
Ox 88L e2r this Word (predifF) has Reference to the Manor men-
tioned before, which Manor was granted without the Ad-
vowfon, and therefore this Claufe being reftrained by this
Word (pr&4iff’) and by thele Words (& cerera omnuin ¢
Jiugnla premifla fuperius per prefentes concelfs) the Advow-
fon fhall not pafs: And yet peradventure (as it was faid) if
-in one and the fame Claufe the King had granted torum
tarnerinm noftrum de Whitechurch in Comt’ moftro Oxor’
adeo plene € integre, S in tam dmplis modo & forma, prous
' rdem manerium ad manus noftras devenit & modo in ma-
Hov.x7o.  mibus moftris exiftit, it might pafs. 3. It was ob-
jetted, That the original Grant is reffrained by this

Word (i/iud) munerinm, and by thefe fubfequent Words, -
‘ chidam
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cuidam Williclmo Smith per literas patentes, exceptis que
11 eifdene literis patentibus excipiuntur, mentionar’ fore di-
miffa €S conceffn; in which Demife to Smith the Advowfon
was exprefly excepted, and fo upon the Matter by this Refe-
rence the Advowfon isexcepted out of this Grant. The 4. Ob-
jection was, That thefe Words (exceptis que in eifdem literis
patentibys excipiumtur) fhould be an Exception out of this
Grant of the King that now is, and then againft the exprefs
Exception, the general Words afterwards ﬂ%ould not pals it3
for conflruétion ought to be made upon the whole Letters
Patent, that one Part may fland with the other.

To which it was anfwer’d and refolv’d by the Court, That
when the () King’s Charter in general Terms refers to a (4) 9Co. 30.2.
Certainty, it contains as exprels mention, as if the Certain- 46Rh~ \
ty had been exprefled in the fame Charter, altho’ the Cer- ' OI'I§5 » 20T
tainty, to which the Referenceis, be not of Record, but lies
in Averment by Matter in pais or in' Faét. And firfl it was
confidered, what the Law was in this Cafe before the Sta-
tute de Prervogativa Regis; and it was agreed, That before
that Statute, If the King had granted a Manor to which
an Advowfon was appendant, without making mention of
the Advowfon, or without faying (2) cum perrir’, that the (6)39E.3.21.b.
Advowfon fhould pafs; and fo-is the Book adjudged in (¢) ?ﬁl?l'fg?{ e
43 E. 3. 22. 4. That where the Earl Marfhal .was feized Co. Lit. 77. 2.
of the Manor of A. to which an Advowfon was appen- 307.2.
dant, and gave the faid Manor to K. H. 3. to him and his SQ&E;;&{M
Heirs, for which Gift the King granted to him and his Heirs 55, 4, '
50 Marks per anw. till he infeoffed him of fo much Land, (¢)Stam.Prero.
as fully and entirely as he had the Manor of 4. of his Gift, ' 5,101 6
and afterwards K. H. 3. gave the faid Manor of 4. to which 1 Jones23.
the Advowfon is appendant, without faying cum pertin’, to Fitz. Grant 46.
the faid Earl Marfha and his Heirs for the fame fifty Marks, Br- Prerog. 7.
and becaufe the Manor was more worth by Csrendred Cs
per ann. &c. And altho’ ‘the Charter of K. H. 3. {poke no- ‘
thing e pertin’, vor of his Fees, nor of Advowfons, yet it
was adjudged that the Advowfon fhould pafs ; and Mowbray
Ch. Juft. {aid, altho’ K. H. 3. had given the Manor without
faying (4) cum persin’, at which Time the Advowfon paffed (d) Co. Lir.
by the K.’s Gift, as by the Gift of another common Perfon, 8_7§1 /178' a
and all Times before the Stat. de Prero’ Regis, which Stat. T
was in the Time of the Grandfather of the K. that now is:
So that at all Times before the Advowfon paft by fuch Gift ;
wherefore Judgm. was given, That by the {aid Grant of K.
H. 3. of the Manor, the Advowfon fhould pafs ; and fo there
it is held, That before the faid Stat. by the K.'s Grant of 2
Manor, the Tenure by Efcuage fhall pafs, and all this is pro-
ved by the A& it felf, which A& has altered the Com. Law;
for the Words of itare, Tunuc biis diebus rex vefervat fibi ead
feoda & advocation’ Feclefie, €c. and the Book fays fo itis
proved by the Words (biis diebus) how the Prerog, be%&m d

n
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And therewith agrees 44 E. 3. 20. That by Feoffment of

(#)2Rol.60. the Manor by the Com. Law, without faying (2) cum per-
tin’, the Advowfon fhall pafs; and altho’ the Feoffment

be by Word, the Advowfon fhall pafs: And therewith a-

grees the Book in 39 E. 3.21. 2. that before this Statute the

* Advowfon fhall pafs. Vide 19 F.2. Brief 844. 8 H. 7. 4. a.

5. 18 E.3.15. And it is to be obferved, That the A&t e

Prerog’ Reg’ refirains but the faid three Cafes, €. Advow-

= fons, Knight’s Service and Endowment of Women. For a

Leet {hall pafs without exprefs Mention, or Words equipol-

lent, as it is held 18 H.6. 12. fo a Foreft appéndant to an

(6) Br.Inci-  Honour fhall pafs, as it is agreed in (%) 26 A[f. p. 60. the
%ﬁ“if;té;n ;. fame Law’of a Corrody appendant to the Patronage of 4
| " Priory, as appears in 26 Aff. p. 63. €5 fic de fimilibus. Alfo
.. the Words of this A& are, Quando Dominus Rex dar vel
(Fitz. Livery p5,004f, and therefore in Cafe of (¢) Reftitution, Advowfons
760.Lir.77. a.-and Knight's Service, fhall pafs without exprefs Mention of
Br. Livery 45. "em, or Words equivalent, as in Livery to Heirs. 2. In
};I&Wg' >% & Reflitution of the Temporalities to the Succeffor of a Bp.
Br. Parent 75, and the like. 41 E. 5.5.2. 27. 4[] 40. Plo. Com. the Lord
(d)Dy.360.pl.5. Rerkley’s Cales 251, 252. 20 EL Dy. (d) 306. But there
?e‘)’ o 77 % L'horp Ch. Juft. fays in the fame Plea, That if a Maner, to
Moos 352, © which an (¢) Advowfon is appendant, be in the King’s Hands
“ by Efcheat or by Purchafe, if the King at this Day (after
the faid A& de Prereg’ Reg’) gives the Manor to a Man as

intirely as fuch, a one held it before it came to our Hands

by way of Efcheat; or as fuch a one held it who enfeoffed

us, that the Advowfon would pafs without faying in the

Charter cum feodis €5 advocationibus ; and the Reafon is,

becaufe the Law intends that in fuch Cafe the King is in-

formed of his Right: Quod curiaconceffis. By which it isto

be obferved, 1. That altho’ the Reference in the King’s

Charter be to Matter in pais or in Fadt, that if the Truth

be, that the Advowfon be appendant that it fhall pafs, for

in Judgm. of Law it is equivalent to an expréfs Mention of

the Advowfon (as the Stat. fpeaks) in the Charter. -. Al-

thoagh the King grants the Manor only without faying

(f) Heb, 323, cum pertin’ (f) as entirely, €5c. yet the Advowfon fhall
9Cro.25.b.  pafs, and therewith agrees 6 E. 3. 32. a. Jobn Darcie’s Cale,
Dy- 44l 32 That if a Man has a Manor to which an Advowfon is ap-
pendant, and Franchife to have Forfeitures and other Fran-

chifes within the Manor, and afterwards the Manor comes

to the King by Forfeiture of War, and afterwards the

King gives the Manor to hold with the Franchifes, which

were always regardant to the faid Manor as fuch a one held,

he fhall have the Franchiles; and there Sir William Herle

faid, That it fhall be a new Grant, for the Fran-

chifes (which lay in Point of Charter) were come

to the Crown, In which firt it is be obferved, That

’ i
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if a Man kas 2 Manor, in which Marnor the Owners thereof

have Franchifes which lie ih Point of Charter, as Forfei-

tures for Treafon, and other Royal Franchifes; and after-

wards the Manor with the Franchifes comes to the King's

Hands, and the King grants the Manor with the Forfei-

tures of Treafon and other Franchifes which were regatdant

or appertaining to the faid Manor as fuch a one held; That

all the Franchiles thould pafs; and thefe Words which were

vegardant or appertaining ro the faid Manor fhall be taken

in this Senfe; which were lawfully enjoyed within the faid .

Manor, as entirely as fuch a one had them; and yet dccor-9 Co.z2%.a,

ding to the flriét Propriety of the Words, fuch Franchifes '

¢ould not be appertaining to the Manot. But fuch Con-

frultion as will make the true Intention of the King expref- 5 Go. 57. 4;

fed in his Charter take Effe&, is for the King’s Honour;

and {lands with the Rules of Law: And therefore this

Word (appertaining) fhall in fuch Cafe in the King’s Grant

be taken out of the proper Signification. 2. It is to be ob-

ferved, that in the fame Cafe fuch Franchifes which lie in \

Point of Charter fhall pafs as by a new Grant,z fortiori Fran- 9 Go.26.2

chifes appendant or appertaining to a Manor, 4s Advowfons;

Fairs, Markets, Warrens, £5c. (which always continue in

gffe, and are never extinét in the Crown) fhall pafs. Itis

1aid in Plo. Com. in Fogaffa’s Cafe.12. 5. If the King at this

Day grants ovér certain Lands which have come to hig

Hands before, and further grants to the Grantee rales liber- (s) 9 Co. 24,

tates, privilegia, Furifdiftienes, &e. that he had, who wagoH 6.27.ab.

laft feifed of the Lands, where the King knows not the % Grans 7,

Certainty of the Liberties and Privileges, yet the Grant is Br.Patents,60

good enough, and the Patentee may enquire what Liberties s E. v 3 b,

and Privileges the otlicr had before 5 and forafmuch as this 3} pq.. 8 *

Incertainty may be reduced to a Certainty by Enquiry or Plow. 381. b.

Circumftance, the Grant is good. Pide the Caft de Strata Br. Coutral

Marcella in the oth Part vf my Reports, f. 34. 8. 18 Elim. 'V .

Dyer (D) 350; 34:. hereafter cited. _ (6) Winch 11,

_ As 1o the 2d Obje@ion, It was anfiered 4nd refolved, Lit. Rep. 622

That it is true; Thatif the faid Claufe of (c) adeo plene & | ones 2.

integre had been omitted, &5c. that then the Advowfon had Poftea 56. b,

not paffed by the firft Claufe, but by the Addition of the (¢)Hob. 170

later Claufe, all the Parts of the Leétters Patent taking Ef-

felt at one and the fame Time, the Advowfon fhould pafs

as appendant : And this Word (pre4ift) doth not reftrain

the Paffing of the Advow{un, but defctibes what Manor it

1s, and then the Addition of thefe Words (adeo plene &

integre € in tam amplis inode & forma) exprefs the

King’s Intention to pals it as intirely as the Mapor came

to his Hands, or otherwife the {2id Words adeo plene,

&c. would not take theif right and genuine Effect:

And it was never feen in any Letters Patent, that the
: faid

~
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faid Words, adeo plene € integre, €c. came in the firfk
Claufe of the Grant, but is a new Claufe by it felf; and
then in the laft Claufe, this Word (pr£4ifF) is -always.ad-
ded, and fo in Truth was the Cafe in 18 Eliz. Dyer 350,
351. For it appears by the Letters Patent of Queen Eil-
zabeth mentioned in the fiid Cal, That the Re&ory of
Weftbodwin, to which the Advowfon of the Vicarage was
appendant, came to the King by the Attainder of Z. for Fe-
lony, and was concealed, Queen Elizaberl granted totam
illam Retforiam de W. in Com’ Wilts. cum [uis juribus, memnz-
bris & perrin’ univerfis, nec mon omnia & [ingula mefua-
gia, §6. & hereditamenta parcell’ [peftan’ ftve pertinen”
difte Retlerie » Et ulterius, §&c. Conceffimus pred’ Retto-
viam cum pertin’ ceteraque premifla cum perrinen’ adeo
plene & integre & in taws amplis modo & forma, quantitate
& qualitate prout, &¢. the Felon had it, and as it came to
her Hunds : And it was adjudged that the Advowfon thould
pals without exprefs or fpecial Mention; 2lfo the Words
were ex certa [oientia & mero motn, and {o the Queen was
not deceived : Which being 2 Judgment in the Point con-
fonant to the Refolutions in ancient Time, and agreeing
with common Experience and Opinions of learned Men,
this was not werthy any Queflion. And thereupon it was
cencluded, That if the King has the Manor of D). in the
County of Northumberland, and fome of the Rents and
Services extend into Cumberiand, and the King grants
the Manor of 2. in the County of Nerthumleriand,
omnia € [ingula mefuagia, &c. redditus, fervitic, & herve-
dizamena in dicto Comitatu Northumberland, fen alibi par-
cell’ predifli manerii, §&c. That the Rents and Services in
the County of Cumberland fhall pafs 5 for (prediéf) is
but 2 Defcription of the Manor, and thefe Words (4uz 4li-
%i) ought to have fome Effe&. And therefore in as much
as in fuch Cafe all Parts of the Charter take Effe& at one
Time, thefe Words (aut alibi ) fhall be in Judgment of
T.aw annexed to the firft Claufe, and fhall be of fuch Ef
fect as if the King had granted the Manor of D. and all
Rents and Services, Parcel of the faid Manor in the Coun-
ty of N. aut alibi, and that flands with the Rule of good
Conftrultion, f. to make all the Words of the Letters Pa-
tent, according to the true Intention of the King exptefled
in them, take Effect. As to the third Objeétion, Although
the firft Claufe of the Grant refers to the Temife in
which the Advowfon is excepted, yet by the middle
€Claufe all Tenements, &¢. appertaining to the Ma-
nor are granted ; and the laft Claufe grants the Manor

with
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with the Appurtenances, &c. adeo plenc 8 integre, fo
that the Anfwer to the fecond Objetion, fatisfies this alfo.
As to the fourth Objeftion, it was refolved without any
Difficulty; that the Exception fhould be extended only to
Leafes recited, and not to be any Exception out of the
Letters Patent of the Feefimple; And accordingly Judg-
ment was given that the Advowfon fhould pafs.

[Note ; 4 Writ of Ervor abas broughs on this Fudgment,
and the Suit was afterwards determined by Compromife.]
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Part X,

The Cafe of the Church-wardens
of St. Saviour /nSouthwark.

Trin. 11 Jac I.

. I‘N an Information of Intrufion preferred in the Court of

Exchequer by the King’s Attorney General, which is
entred Hill. 5 Fac. Regis Rot. 121. againt Thomas Haryy,
Fobn Marfyal, Abrabam Grene, and others, for intruding
into the Re&ory of the Parifh-Church of S. Savionr in the
County of Surry, 9 Offeh. Anno 3. Regni Regis Fae. &s.
‘Upon Mot guilty pleaded, the Jury gave a fpecial Verdi&
to this Effeét: That Queen Flizabeth was feifed of the
faid Relory in her Demefne as of Fee in Right of her
Crown, and by her Letters Patent bearing Date 22 Febr.,
Anno Regnui firi =5, demifed to the Church-wardens of the
Parith of S. Saviour in Southwark (who by fuch Name
were incorporated by A& of Parliomert in Auio 32 H. 8.
and fo found) the faid Reftory from the Feaft of St. M-
¢bael then laft paft for twenty-one Years, by Force where-
of they entred, and were thereof poflfefled 3 and afterwards
the faid Queen by her other Letters Patent bearing Date
the 28 Novemb. Auno Regni fui 33. reciting the faid Leafe,
per prediflas literas parentes port’ dat’ 2> Febr. Anno
dilte uper Reg 27. confell : Quas quidem liceras paten-
tesy, & totum flatum, titwlum, interefle, terinimum an-
norum adbuc furur’ de & in prewaffis, dilefli fubdit
noftri Thomas Norton, &c. gardiani difte Fcclefie pa-
rochialis modo Tabentes, & ad prefens poffidentes nobis
Jurfum veddiderunt 8 reflitwerumt  cancelland’, quam
gusden furfum vedditionems accepramus fer prefentes s

Seiatis

3
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Jeiatis igituy quod nos ad bumilem petitioncm gardianos
rum &8 parochianorum difte Ecclefie fantt’ Salvatvris de
Southwark, tam in confideratione furfuwms vedditionis pred’
quam_in confidcratione qued pred nuter gardiani FEccl’
tarochial pred poft datum diftarum noftrarum literarvim
Patentiune fuperius mentionar’, unam fufficientem dovivr:
aptam & convenientemn pro Schola Grammaticali 1hid’ te-
nend’ infra parech’ fantti Salvatoris pred’ pro eruditione
puerorum ejufd’ parcch’ fumptibus eoruwm §5 exje: fis ercxe-
runt § edificaverunt, necnon g¥o fine 20 L legalis monete
Angl’ ad vecept’ Scaccarii noft’ ad ufium ncftr’ per prefatos
modo gardianos folur’, demifed the faid Refory to the faid C
T ho. Norton, &5c. now Wardens of the faid Church, from -
the Feaft of the Aununciation of our Lady then Jaft paft for
the Term of 50 Years; and further found, that the faid
Wardens at the Time of the making of the faid Leafe for
50 Years, furrendred and yiclded up the faid Letters Patent
of 27 El to be cancelled, and then paid to the Officers of
the Court of Chancery the Fees due for cancelling them,
and making a Yacar of the Enrollment of them ;5 and that
they then were poffefled of the Refidue of the faid Term
of 21 Years, but no #acar was made of the faid Enrolment o
of the faid Letters Patent; and that the Defendants and o~  °
thers being Wardens, had entred into the faid Refory by
Force of this later Leale pred’ rempore guo ; and if the En-
try of the fuid Defendants as Wardens was lawful or not, was
the Queftion. And this Cale was often argued at the Bar in
fundry feveral Terms, and now this Term it was argued by
Sir Ed. Bromley, Sir Fames Altham, and Sir Geo. Snigge,
Barons of the Excheq. and Sir Zaw. Zanfield Chief Baron :
And in this Cafe 3 Points were refolved. Firft, Thatan a-
&tual Surrender was not neceflary in this Cafe, becaufe thefe
Words, modo babentes 8 ad prefens poffidentes, &c. prove,
That at the Time of the Making of the faid Lertters Pa.
tent, the {aid Church-wardens had the faid Term for Years
in them ; and therefore it exprefly appears, that the King’s
Intention was not that they fhould make any (#) Surrender 4 Hob 264.
before the Patent, but that by Acceptance of the Letters 2 Kol Rep.406.
Patent, they having the Term then in them, their Eftate *Jones26.
for Years fhould be furrendred, And where the Words are
Surfum veddiderunt, € reftituerunt, €c. in the Preterper- .
fett Tenfe, it is to be obferved, That the’ Words are,
modo habentes & ad prefens poffidentes jirrfum reddiderunt
& reftituerunt, &c. which is true in  Confiruétion of
Law : For in Judgment of Law the Surrender (2) pre-(5) 1 Jon. 26,
cedes the new Leafe ; and in many Cafes the Prerer-
fect Tenfe is put for the Prefent Tenfe, as @edimucs&s’

K3 : on-
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(s) 13Co.79. 2. Conce fimus, pro Damus § Concedimus, &c. To which

%E'ggf&;?o&Surrender in Law the King exprefly agrees by theie
$1.52,96. 41.7, Words, gquam quidem furftin  redditionem accepramis ;

6. b.16H.7.2.0, and the King is not deceived thereby, nor prejudiced in

%g;g:gg’j@% Eftate, Intereft, Value or Remedy, and although the

12 H.7.26.b. Leflees were a Corporation aggregate of many, and- could
(6)Co.Lic.338. not make an exprefs Surrender (4) without Deed in

%6zcég+x226§, Writing under their Seal; yet they might by A& in Law

2Rol.Rep. 315, Surrender their Term without Writing, for ( b) fortior &
Hute.18, " posentior eft difpofivio legis quam hbominis, as in 37 H.6.

?c)s .50 o 16. 1f a Man has insereffe termini pro termino annorum
b.138.2.2.Rol. to begin at Michaelmas, he can’t exprefly Surrender this

496.5 Coxrb. Intereft 5 byt if he takes a new Leale for Years, this Ac-
§4-0.Cr.EL264. ceptance is a (¢) Surrender in Law of the firft Leafe. So

4 6 . . o ~
%';:f Any, SSZE,’ if o Prior with the Confent of his Covent makes a Leale

s3.aPoph. 8.9. for Years rendring Rent ; if the Prior by Deed exprefly

2 !{?;;1.21878. releafes the Rent and dies, the Succéflor fhall recover the
iLcmn.g'o‘.’.Dall. Arrearages : But if the Prior had oufted the Leffee and di-

74. Moor 196, ed, this Difcharge in Law fhould difcharge the Rent which

25[%;13?(;;_(;3972' incurred during the Oufter againft the Succeflor, as it ap-
Dy.46.plo.112. pears 1n 34.11]. §.21. _ ;
plav, 140 pl.- And this Conftrultion and no other flands with the

43> 177. pl.35, § i i i
Tonpl 61550, Words and Intention of the faid Letters Patent. But if

pl.13.840.pL15.(4) two Conftructions may be made of the King’s. Grant,
Perk. fect. 617. then the Rule is, when it may receive two Conftrutions,and

14H 2150 Br. i
1hae 51 2Rol, DY Force of one Conftruél. the Grant may according to the

Rep. 171, 406, Rule of Law he adjudg'd good, and by another it fhall by law
Lane ;. Lir. *be adjudged void : 'Then for the K.'s Honour, and for the Be-

?ég 6297b§.’3 ;'81_21: nefit of the Subje&, {uch Conftruétion fhall bemade, that the

8. 18.a Plo. 07, K.’s Charter fhall take Effe&, for twas not the K.’s Intent
b.194.b Br. Sur- to make a void Grant ; and therewith agrees Sir (&) 7. Molins’s

yender 14,35, | : :
2Conty b 700, 4 in the 6th Part of my Reporrs. § 2. It was refolved,

38. 2. Ray 148, I'hat the (f) Delivery made by the Wardens of the faid
O.Benl. 57. "~ Tetters Patent in Chancery to be cancelled, &e¢. (which was

f;‘a 17)035’;:},2 Part of the Confideration) by their Hands without Writing,

pelz210, 1 Sid, was lufficient, and as much as they ought to do 5 and ig
138. © °  belongs to the Lord Chancellor or his Officers to have
%@;;2:1’6‘7:2' cancelled them, and every one ought to do what belengg
77.2.Kel.175.2. t0 him to do. ﬁj 3. It was refolved, (g) That it was
198. 2. 3 Leon. ot neceflary to find the Payment of the faid Twenty

243. 251d 141, i , s . :
ol ans. i Pounds, which was.oné of the (#) Confiderations of the

32212602143, Leafe 5 for that js but a Sum of Money in the Per-
b Hagd soo. fonalty, and aftirmed by the King to be paid and fa-
B‘rﬂiixjcrr;l;]:r 29 tisfied in Time before the Patent, and fo a perfonal Con-
1Co 49.a2R. 3. fideration execyted 5 and therewith exprefly agrees 39 H. €.
4.a.b. By, Patents 4. T :

2280265"3’&3? Note, Reader, I haye feen divers other Letters Patent
¢ 2 lnft, 497_(f) 2 Rol. 199. () 2 Rol. 206, (%) Hob. 222. Piow. 455. a. 5 Co. 94,da.
3 : . made
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.made upon like Confideration, and having fuch Words, (ﬂ(): s Co. o5 b

modo babens € poffidens, and no a&ual Surrender was ever y oo~ 4;‘;
made in any of them. Vide (2) Berwick’s Cafe in the ﬁﬁbzRol Rep. 173!

Part of my Reports, f. 93, 94. Vide the Cafe of Alton woodSaVlS 40
in the firft Part of my Reporss, betwixt which and thez‘f(eﬁ"j, .
Cafe at Bar the Difference appears. Style 189.

Hard. 499,
Lane al.
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1 Boowal. 199
2 Brawnl. 124
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 The Cﬂfé’ of the Maffhalfea._
Mich. 10 Jacobi 1.

Lhard Hall Ero'ught‘an A&ion of Trefpafls of Affault,
" Battery, Wounding and Falfe Imprifonment againft

2lblt 452,548, ) Stanley, William Richardfon, and Roger Caute,

4 Intt. 130,

‘3 Bulftr. 207,
Carthew 190
Skinner 445,
470, &c

Rep. Q A.ro5

That they 1 Fan. anno 3 Fac. Regis, did aflault, beat, -
wound and imprifon, and in Prifon detain for the Space of -
three Months, &¢. The Defendants as to all the Trefpafs,
.but the Affault and Imprifonment, and detaining of him in
Prifon, pleaded Not guilty, and as to the faid Affault and
Imprifonment, &c. the faid William Stawley and Wil-
liam Richardfon {aid, uod Curia Dom. Regis, vocat. Cu-
xia Marifthalcie Hofpiri: Dom. Regis, eft antigua Curia
ipfius Dom. Regis & progenitorum fuorum Rcgum Anglie,
& guod eadem Curia tenetur, & a tempore cufjus contrar.
memoria hominum non exiftit tenebatur, € teneri confue-

~wit infra virgam, &c. coram fenefchallo Curie Marifthal-

cie § Marifclallo bofpitii Tom. Regis pro tempore exiften’
and ‘that the fame Court from Time whereof, &5c. had
Jurifdiction to hold Pleas of Tréfpafs, and Trefpafs on the
Cale, wnfra Hofpitivm pred’ & infra Virgam ejufdem Hof
itii faff’, and by all the faid Time within the faid Court
there were zam quidam Marifeall Marifehalcie bofpitii
prad’ quam quidam Cfficiarii (de le Bafton) of the Staff, in-
fra virgam bofpiiii ditti Down. Regis, qui quiders Marifchail’,
Marifchalcie bofpitii pred’ & Officiarii of the Staff pro
tempore exiften. funt & fer totum idem tempus fuerunt Off-
ciarii 8 Miniftri Cur. fred. & quod ommia previa & pre-
gepra eivficn: Cur. dirigenda fum, € per totum tempus
pred. divell. & divigi gfitar. fueruir eideme Marifchallo
Marifchalcie, quod ipfe idem Marifehall Marifthalcie perfe,
£ pred. Offciarii of the Staff, & per ejus mandat. ore rc;gzi
& P T Ty fal®,

\ -
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Jal¥', babent € a toto tempore fupraditt. babuer. & habere
confuever’ executionens & retorn. omniuns & 0muimodorunt
brevium, precept’ & warrant. quorumcung; a Curin pred.
emanan. Marifchallo Marifchalcie pred. divelF ; & iidem
Williel’, Williel’| 85 Rogerus wlterius dicunt qued in Curia
pred. baberur, € toto tempore fupradiio babebatur talis
confuetudo, viz. quod [ aliqua perfina exiften. Def. in ali-
guo placito tranfgy. in eadem Curia penden. & in cuftodia
Marifechalli Mar. bofpitii exiften. fuir rradit. in ball’, and
prefcrib’'d to let the Defendant to Bail 5 and thar the faid
Will. Richardfon before the Trefpafs, and yet is Marfhal of
the Marfbalfeaof the Houfh. and the faid W, Standiey Offi.
of the Staff, and that the faid Roger Cante before the Tref-
pals, f&. 21 Fan. s Fac. Reg. in the faid Court of Marfbalfea
of the Houfhold, before Fho. Warre, E{q; then Steward of
the faid Court, and Tho, Pavafor, Knt. then Marfhal of the
faid Houfhold at Sowthwark within the County of Surry,
within the Verge, &c. exhibited a Bill againft one 7 homas
Ownflead then in the Cuftody of the Marfhal of the Aur- ~
Jhalfea of the faid Houfhold, of a Plea of Trefpafs upon the
Cafe, and declared, That the faid Z/0. was indebted to the
faid Roger in 8ol for-divers Sums of Money by the faid
T ho. to the faid Roger due, and f{o being indebted the faid
Tho. 1 Fan. 5. Fac. Reg.at Iflington within the Verge, pro-
mifed to pay the faid Roger the faid 8o/ upon Requeft,
which he had not done, &c. Whereupon the faid Zho. was
let to Bail, and the faid Rich. Hall and one Rich. Perty be-
came his, Bail: To which Declaration the faid 7 homas
Ownflead pleaded Non affumpfir, &c. which Iflue was
tried for the PP, and Dam. and Cofls affefled, whereupon the
P!’ in the fame Court had Judgment, and the Pl upon that
Judgm. fued forth a Precept in the Nature of a Csp. aga'nit
the 1aid 7. Ownflead direfted to the Marfhal of the Jiar-
Jhalfea of the Houfh’, whoreturned Non ¢ft inventus; where-
upon the then PL {ued forth 2 Precept in the Nature of a
Cap’, to take the Bodyof the faid 7. Ownftsad, or of Rich.
Halland Rich. Perty, according to the Caftom of the faid
Court, ad fatisficiend’, &c. direfted to the Marfhal of the
Marfhalfea of the {aid Houfh’, by Force whereof the faid
Marfhal of the Marfalfea ore tenus commanded the faid
Will. Stanley to execute the faid Writ, by Virtue whereofhe
arrefted infra virgaw, &c. the Body ot the {uid Rich. Hall,
and delivered him to the faid Walliam Richardfoq, Marfhal,
&c. in Execution, &c..who detained him in the Prifon of
the Marfpalfea at Southwark infra virgaw in Execution,
&c. 'The Plaintiff replied and (aid, guod ne¢ pred. Rege-
rus Cante in placiro pred. querens nec prediff. Thomas
Ownftead iz plagito preditlo Def. rempore exhibitionis bil-
i predith, fuir fervus fen fervi difli Dowmini  Regis
‘ ‘ Jfeu
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e de bofpitio fuo pred. exifter’, &c. Upon which the
b.!Defendamjs? did gcmfr in Law. And this Cafe was often
argued at the Bar, and two Points were moved. 1. Whe-
ther. an A&ion upon the Cafe upon Affumpfiz for Payment
of a Debt being made within the Verge, be within the
Jurifdi€tion of the Court of Marfbalfea. 2. Admitting that
it be not, Then if the Defendants having the Warrant of
the faid Court, fhall be punifhed for a Falfe Imprifonment,

.or not. And much was {aid by them who were of Counfel
with the Court of Marfbalfea ; for the Antiquity, Honour
and Juri{diGtion of the Court of Marfhaifea : For the Anti-

~ quity, that it is as ancient as any of the King’s Courts, as
€Co.z0.h, appearsin 4 H. 6. 8. 5. and Diverfity of Courts, Tit. Mar-
fpalfea; for the Honour, that Fleta, lib. 2. cap. 2. mext af-
ter the High Court of Parliament, adds, Habet & Curiam
Suam coram Sencfchallo fuo in Aula fua, ¥c. and Britton,
cap. 1. (which is in the Book, fpoken in the Perfon of the
K.)begins with the Court of Marfbalfea before any other, in
thefe Words, And that the Marfhal of Our Houfhold hold
our Place within the Verge, &¢c. And We Will, That the
Earl of Norfolk by himfelf or by another Knight, be at-
tendant to Us and Our Steward, to do Qur Commands, and
the Attachments and Executions of Our Judgments and of
Our Steward, through the Verge of Our Houfhold; where-
in ’twas alfo obferved for the Honour of the Court, That
the Judges hold the King’s Place, and that a Manof fuch
Dignity as the Earl of Norfolk, is attendant to the faid
Court 3 and they further faid, That this Court was of fo
high Jurifdiétion, that before the Statute of 5 E. 3. cap.
2. and 10 E. 3. c4p. 2. no Writ of Error lay of any
Judgment there given, but in Parliament: And by the

1 Bulltr. 202, fame Statutes their Errors fhall be examined and redrefled

209, 21% 1% in the King’s Bench. And, as it appears by Flezz, 'This

6 Co.2.b.21.2.Court of antient Time, for the greater Honour thereof,

3.Kebs3s-  was held iz Auls Regis, within the Hall of the King's

r. Kl so2.

2 Inft.g47,548 honourable Houfhold.

F.N.B.241.b. And as to the Jurifdiftion, they faid, That before the

. Statute of Articuli fuper Chartas, cap. 3. the Court of

The 1 Poine, Marfbalfea had JurildiCtion within the Verge of Pleas of

the Crown or criminal Caufes, and of all common Pleas,

real, perfonal and mixt, and that before the faid Statute,

the Steward and Marfhal of the King’s Houfhold ufed to

hold all the Pleas aforefaid within the Verge, altho’ none

of the Parties were of the King’s Houfhold, and now the

faid A& has reftrained them to three Aétions only, f.

6 Corobara Contralls, Covenants and Trefpafles, and that in three. di-
F.N.B.241, b, itint Manners, f¢. In Contratts and Covenants, when both
"are of the Houfhold. 2. In Trefpafs, when either Party

is
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is of the Houfhold. 3. Of other Trefpaffes done withix
the Verge, when neither of the Parties is of the Houfhold,
and that flands with the Words of the faid A&, jz. buz only
of Trefpafs of the Houfbold, and of otier Trefpaffes dene
within the Verge, and the Contralts and Covenants <wiich
any of the King’s Houfpold Las inade to cuctlher of the
Jame Houfbold 5 fo that by exprefs Words they have Power
not only of Trefpafs of the Houfhold, but alfo of other
Trefpafles within the Verge, and that the later Words,
which any of the Houfhold, €¢. have made to another of
the fame Houfhold, fhall have Relation only to Contraéts
and Covenants, and mnot to the Claufe concerning Trefpaffes,
for then thefe Words (Andof other Trefpaflés done within
the Verge) are void ; for it {peaks firft of Trefpafs of the
Houftrold, and then if the later Claufe fhall have Relation to
the Claufe of Trefpafs, the fame Claufe (And of other Tref-
paffes done within the Verge) will be void, £ gioffaviperina
eft quee ccrredit viftera textus. And they ftrongly relied upon
an A& of Parliament made within two Years after the Faid

A& of 28 E. 1. f¢. anno (4) 30 E. 1. not printed, but re- (4,6

maining in the Treafury, which is a good Expofition of the
faid former A& ; by which it is ena&ted; That where be-
fore the Steward and Marfhal, the Court being many Times
~ near the City of Zondon, fome Enquefls are taken of Tref-

pafles, and other Things done within the faid City, betwixt
fome of the fame City only, and betwixt them and Foreign-
ers jointly, or betwixt Foreigners; and the Conufance of
which Trefpaffes and other Things belongs to the Steward
and Marfhal by Reafon of the Verge, that all fuch Enquefts
fhall be taken within the City of ZLondon, and not elfe-
where ; upon which it was inferred, That of all Trefpaffes
done within the Verge betwixt what Perfons foever, the Co-
nufance belongs to the Steward and Marfhal of the Houf-
hold, which is an Expofition by the High Court_ of Parlia-

Co.21. 2.

ment, & (D) comtemporanca expofitio eff fortifima iz lege : (b) Cart. 20,

So that as well before the Statute of 28 E. 1. as by the

2 Init. 11,

Words of the fame Statute, and by the A& of 50 F. 1. the* Inft. 138.

Steward and Marfhal of the Houfhold have Juriidition to
determine all Pleas of Trefpafs betwixt any Perfons what-
foever. And they cited alfo the Statutes of 5 . 3. cap. 2.
and 10 E. 3.cap. 5. by which it appears, That the Court
has Jurifdi€tion not only of Trefpafles of the Houfhold, but
allo of other Trefpaffecs. And they held that this Word
[ Trefpafs] fhall be extended beneficially for the Jurifdiction
of the faid Court, Lecaufe their antient Jurifdiction was fo
much reftrained by the faid A&, and therefore they concei-
ved, That all Actions, the Entry whercof is /n flacito raaf
grefige. fhall be within this Word [Trefpals.] And :h;re~

' org
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fore Pleas of Ejeltione firme, Trefpafi quare claufum fregir,

pals upon the Cafe, upon Trover and Affumpfit, and other .

Trefpafles upon the Cafe, fhall be taken within this Word

[Trefpafs] and the Jurifdiction thereof belongs to the Stew-

ard and Marfhal of the Houthold. Tho’ none of the Par-

> ties are of the King’s Houthold : And they concluded, That

infinite Precedents might be fhewed at all Times after the

Making of the fzid A&t of 28 E. 1. That they have held

Pleas of Trefpafs, as well Trefpafs upon the Cafe, as other

Trefpafles within the Verge, altho’ neither of -the Parties

(2)2 Co. 81. 2. was of the King’s Houthold, (#).§5 optimus legum interpres
2 Inft 18. cnfuetudo.

The 2 Polat. And as to the other Point, admitting the Court had not

Carter 19, Jurifdi&tion of the Caule, yet the Proceeding in it (being a

Court of Record) is not void, but voidable by Writ of Er-

ror. Alfo the Marfhal of the Marfbalfea of the Houthold,

and the Officer of the Staff, are Officers and Minifters of .

the Court, and it would be againft Reafon to punith them

‘ . for executing the Precept and Warrant of the Court, when
Antcaz6.  if they had refufed, the Court would have punifhed them
’ for their Difobedience, and therefore the Rule is, Ruicung,
§uffs judicis aliquid fecerit, non viderur dolo malo feciffe,

quia parere neceffe eft, and in 26 E. 3. 70. b. there it is ta-

ken for a Maxim, That the Thing which an Otficer doth

by Warrant or Command of a Court, can’t’ be faid againft

the Peace: And Doff. & Stud. 150. the King’s Officers

are bound to execute the King’s Writs at their Peril: And

they cited and flrongly urged the Book in 7 E. 3. 235. 2. and

24. @. where Alice brought an A&ion -of Trefpafs againft

one William, of Falle Imprifonment: The Defendant faid,
That before the Imprifonment it was commanded in the
Marfbalfea, That it any Woman followed the Houfhold
of our Lord the King, fhe fhould be taken and imprifon-
ed, and this Alice followed the Houthold of the King;
wherefore Jobn Claydon then Marfhal commanded this
William, who is Gaoler, to take her ; wherefore he took her
by his Commandment, and for fuch Caufe, and we do not
conceive that fhe can affign any Wrong in our Perfon, and
there the Rule of the Book is, That Wulliaiz the Defen-
dant did no Wrong, tho’ he receiv'd her, whether the Caufe
were allowable or not; for he ought to be obedient to
his Sovereign; but the Gaoler ought always to receive
whofocver is fent to him by his Sovereign, be the Caufo
of the Taking allowable or not; and there iffue was taken,
whether the Defendant had the Plaintiff of the Delivery

of the Marfhal. So in the Cafe at Bar, the Officers of

the Court are not to difpute their Authority, but ought
to be obedient, and execute the Warrants and Commands
of the Judges of the Court: And upon this Ground are the

Books
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Books in 8 E.3.38. 17 E. 3.66. 19 E. 3. Quare non ad-
wmifit 5. Plo. Come. Morgan’s Cafe 12, 13. 7 H.4. 27. 11 H.
4 35. 9 H. 6. 20. 2 R.3.10. 21 H. 9. 22, 14 H. 8. 16.
Vide temp. E. 1. Affife 402. 32 E. 1. ibid. 398. 15 E. 2. AJJ.
373. 19 E. 3. Scire facias v2. 31 Al 19. 10 E. 3. 47. 14
H 4. 24 21 E 4.66. 21 H. 6. 36. 21 H. 6. Trefpafs so.

But upon folemn Argument at the Bench it was unani-,
moufly refolved, That Judgment fhould be given againft
the Defendants.

And as to the firlt Point, it was divided into five Parts, TheRefolution
1. What Jurifdi&ion the Court of Marfbalfea had at the to* Point
Common Law before the A& of Articuli fuper Chartas,
anno =8 E. 1. and therein the Extent of their Jurifdiion
was confidered 5 €. 1. In what Altions the Court had Ju-
rifdi&ion. 2. To whatPlace their Jurifdi€tion was circum-
fcribed, and to what Perfons their JurifdiGtion extended.

2. The Reafons why the Common Law gave them, as
Judges of the Court of Marfbalfea, fuch particular and li-
mited Jurifdition. ' .
. 3. Confideration was had of the A& of Articuli fuper
Chartas, and therein three Points'were difcuffed. 1. Why
this A& was called Articuli fuper Chartas. 2. What Man-
ner of A& it was, whether introdutory of anew Law, or
declaratory of the old. 3. The feveral Parts of the A&
_were confidered.

4. The Authorities of Law in all Succeffions of Ages
fince the faid A&
p 5. The Nature of this A&ion upon the Cafe fur A(funip-
it.
As tothe firft, it is to be known, That the Steward and
Marfhal of the King’s Houthold had, before the faid A&,
two diftin& Authorities ; one, they had fuch general Au-
thority in Effe& as Juftices in Iyre had, for they were the
- Vicegerents in Part of the Chief Juftice of England within

the Verge : Alfo the Steward and Marfhal had another Au-

thority,. f¢. to hold the Court of Marfbalfea, the Title of § Co.21.a.
which was, Plac. Corone Aule Hofpitii Dom’ Regis coram E"{:‘lf{‘ 73: 2.
Senefthallo € Marifehallo. By Force of their firft Authority, R
they might hold all Manner of Pleas of the Crown, and of
Common Pleas as well real and mixt, as perfonal, and that
appears by divers antient Precepts of Summons which they
ufed to diret to Sheriffs, §c. to caufe to come before them
all Pleas, &c. the Form of which was fuch 5 Roberzus filius
Sobannis miles, Senefehallus bofpitii domini Regis Vic. S.
Salutem : Mandamus quod. ven’ fac’ coram nobis tali die ubi-.
cung; dom’ Rex tunc frerit in balliva tua omues Affifss nove

diffeifine
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diffeifine, mortis autecefforis, wltime prefentar’, magnas .
Aflifas, & omnes fjuratas, inquifitiones & attintlas & om-
nia placit’ de dote Unde imulicres wibil habens & que fumnt’
funt coram Fuflic' Regis ad primas Affifas cune in partes il-
las venerint, wmmo & omnes Afftfus illas-& placita illa, ju-
ratas, inquifitiones € arsintlasillas que coram Fuftic’ Regis

 ad Affifas capiendds in balliva veftra affignatis fuerint atta-
Q.arrdinate? minate 8 non finite. Et partibus diem illum prefigatis gd’
sunc fint ibi Affifas illas, & placita illa, jurdras & inguifi-
liones €5 artintias illas in eodem (taru quo rvemanferunt co-
ram prefar Fuftic’ profecut’ {7 volnerint, Venire etiam fac’
coram nol’ diftis die € loco, omnes prifones &5 manucapros
de balliva veftra; & omnia attachiamenta que pertinent, ad
gaolam deliberandam: Fac esiam proclamari & firi per
- toram ballivawm veftram quod omues liberi & quarnor bomi-
Q. nes & prepofitus de villatis quar’ interfuerit quod tunc fing
> ad delibevationem prediftam: FEt habear’ ibi Recogmitores;
nomina pleg’, furemd’ & boc breve,
And that they had fuch general Authority; appeats in
Fleta, who wrote before the faid A& of 28 E. 1, lib. 2.
- cap. 2. Habet & Rex Curiam fuqm coram Senefthallo fuo in
Aula fua, qui jam tenet locum Capiralis Fufbiciarii Regis;
de quo fis mentio in communi brevi de Hom' repl’, qui pro-
prias caufas Regis terminari confuevit, & falfum judicium
ad veritatem vevocare & conquerentibus abfque brevi fufti-
tiam exhibere 5 cujus vices gerit in parte idem Senefthallus
Dofpitii Regis, cujus intereft de omnibus allionibus contra
pacem infra metas bofpitii, €5c. recenter illatis etiam fine bre-
vi, §5¢c. auditis queremoniis injuriarum in Aula regisaudire
& terminare, affumpt’ [ibi camerar’, boftiar’, vel Marif
challo Aule, militibus, vel aliquibus eorum, 7 omnes inter-
effe non poffunt. Et cap.3. -Haber Senefchallus ex vir-
tute officii fui predifiam poteftatem procedendi ad utlaga-
ziones & bella injungendi, & omnia € [(ingula faciend’ que
ad Fufticiarios itinerantes, prout fuperius dittum eft, per-
tinent faciend’, boc tamtum excepro quod de libero tenemen-
to intromittere non debet fine brevi. And there it appears,
That the Steward, ¢. held this Coutt iz Auiz Regiss.
and whar Authority Juftices in Eyre had to hold Pleas of
the Crown, and all common Pleas, real, mixt and per-
fonal, you may fee in the Mirror of Fuftices; cap. 2..
fett. 3. where it is faid, The Kings do Right to all by
their Juftices Commiffaries errants affigned to all Pleas.
Vide the Statute of Weflm. 2. cap. 11. Bratton, lib. 3. cap. 7.
Jol. 105, &c._and 115. b. Britton cap. 1. 6 E. 2. Affife Bro:
496. 4 E. 3.41,42. 6 E. 3. 55. 27 Aff.plac. 1. 1s H. 9. 5. b:
And it is to be obferved, That he, who is Prifoner to the
King’s Bench, is in cuftodia Marefehalli Marefehaicie Do-
' miné
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mini Regis 5 and he who is Prifoner to the Marfbalfea of the '
Houthold, is iz cuftodia Marefc’ Marefehalcie hofpitii dom’
Regis. And thereby alfo it appears, That the Steward, &5c.
vices gerebat capiralis Fufticiarii. And therewith agrees
Britr. c.1. who wrote in § E. 1. which was before the Stat.
of Arziculi fup’ Chartas ; and that the Marfhal of our Houf>
hold, hold our Place within the Verge of our Houfh. and that
his Office extends itfelf to hear and determine the Prefent-
ments and Articles of our Crown when we fhall fee it good.
And note, That thefe Articles were thofe which Juftices in
Eyre charged the Jury to enquire of, as it appears in Brg-
éton, Lib. 3. Tracl. 2. cap. 1. fol. 116. And therewith a-
grees the Mirror of Fuflices, which Book was alfo wrote be-
fore the faid A¢t of 28 E. 1. To the Offices ¢ (thofe) the
Chief Juftices belong falfe Fudgm.and Errors,c. and fo it
belongs to their Office to hear and determine all Plaints made
of perfonal Wrongs within twelve Miles round about the
King, and the Gaol-delivery of Prifoners deliverable, and
to determine as much as is to be determined by Juftices
Intinerants. And Brafton allo, who likewife wrote before
the faid A&, Lib. 3. de aétionibus, cap. y. fol. 105. Haler
Rex plures Curias lin quibus diverfe altiones terminantur,
& illavume cur’ babet unam propriam ficur Anlam Regiam,
& Fufticiar’ Capitales qui proprias canfas Regis terminant,
& aliornm ommium, per querelam, vel per privilegium, vel
per libertatem.

As to the other Authority, the (4) Steward and Marfhal g")NG %Q 12. 2
are Judges of the Marfbalfea of the King’s Houfhold, and 5 g . P
this Court at the Cornmon Law had a particular and limit- 20 € 4. 16. b.
ed Jurifdi&tion: 1. In refpect of the Caufes; for they as %gullg'-%#-
Judges of this Court had Jurifdiction only of Pleas of the r2to.
Crown, and of (2) three particular common Pleas, f¢. Pleas “’)“Z I"ﬁ- 548,
of Debz, Covenant and Trefpafs vi & armis,as of Battery, = =7+ %
Goods taken away, but not of Trefpafs Quare clavfum fre-
git, Ejeltione ffrme, Attion on the Cafe, Detinue, nor any
other perfonal A&ion, nor of any real or mixt Action: 2. In ‘
refpet of the Perfons; for in (¢) Debs and Covenant both () 6 Co-20.b.
the Parties ought to be of the King’s Houfhold, but in
Trefpals it was fufficient if one of the Parties was of the
King's Houfhold ; and this alfo appears by Flera, lib. 2.
cap. 3. Si autem de aliquo familiar: Regis (i. any of the
King’s Houthold) fiaz gueremonia, primo [ummonestur,

2. attachietur. 5. capiatur &c. whereby it appears, That,
the Trefpafs ought to be wi & armis, and not upon the
Cafe, otherwife 2 (4) Capias lay not at the Common Law 3 (4) 3 Co. 12.3,
and alfo that it was fufficient if one of the Parties was of
the King's Houthold. But forafimuch as the Steward and
Marfhal had at the Common Law thefe Authorities,

the one general, and the other particular, and both Courts
2 were
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were then held in Aulz Regis; and that they had the ge+

neral Authority but at Will, and had 2 fized Eftate for their

Lives in the other, they drew to their Court of the Mar-

Jbalfea, by Colour of the faid general Authority many Caufed

which did not by Law belong to the Jurifdiction of the faid

Court. 3. In refpeét of the Place to which theit Jurifdic-

tion was circumicribed ; and that appears by Fleta, lib. 2.

(#) 4 Co.47.0. cap. o. Infra metas hofpirii continentes (&) 12. leucas in cir-
1;"‘1\3”3”- & cuitu, and the Mirror of Fuftices, ubi fupra. And thid

. B.241.b. S _ 1

(6) 1 Balft,  was tha Law before the Statute of (%) 13 R. 2. cap. 3. but
209. that limits the 12 Miles to be computed from the King’s
Lodgings. And the Steward and Marfhal; being fo re-

ftrained, invented divers Means and Devices to enlarge

their Jurifdi€tion, and to encroach upon the Common Law ;

and therefore if in the Bond or Covenant; &¢; Mention was

made of Diftrefs of the Stewatd or Marfhal of the King’s

Houfhold, cr one of them, they would hold Plea there-

of, altha’ the Bond or Covenant was made out of the Verge:

And elfo thev ufed to take Conufance of Debts and othes

Things, where the Parties were not of the King's Houl-

hold, and that appears by Fleta, lib. ». cap. 3. Tunc de-

muin de obligationibus € contraltibus; in quibus debitored

ad diftriftionein Senefthalli € Marefchalli domsini Regis

Nota.  fpomre fe obligaverunt. Et paulo poft, Et Nota; quod in obli-
gotione omni i1 qua fit mentio de diftriftione Senefehalli &
Marefehalli bofpitii Regis vel eorum alterius tantvm, audit’

Junt partes, & loquela terminata fine brevi ubicunque, fe
contraxerint 11:fra virgatam velextra coram fen’ nift logues

iz liber’ tangar tew’ ejus vel pertinent’, Nec obflabit peten-

11 exceptio de contralty falto extra virgatam, ut inter pla-

cita Petri de Chamrer anno regisvegni Ed.18. inter Henr'

deWotton petentem, & Ranulfum Folefihanks cbligar’ pre-

Jer H. in neceffariis pro villu € veflitu € bujufinodi ad

valenc. 2o li. per an’ fuo perpetuo inveniend’ pro quad’ ter-

va in D. & quadain balliva in 8. & unde idem R. obligavit

Je in Lond diftrictioni Sei € AMar’ Regis anno 15, Rege

tunc exiftente i Vafton'. Cui exceptione de non infra vir-

gatam non allocara, petiir judiciviz f7 de libero ten’ vel ejus

pertinen’ debuit fine brevi Regis refponderc, cum idem H.

periit certum vedditum ad terminiii vite fue : Et quic vo-

® Note. The 10t Jic obligari, nec volenti & fienti fit infuria* ; conft-
P.oceedings  derar’ fuit per plures Fuftic’ qui aderant, ex quo neceffa-
heve were by i illa proveniebant tanquam de Camera & non de lococer<
;‘é“&gf_;";gﬁ: 10 de_quo potuit vifus fieri, quod exceptio predifia lccum
dicious, ¢ q20m baberet, & giiod alind dicerer & refponderet, vel pro
than inother  jndefenfo 8 convitto haberetur: Another Invention a2 am-
:ﬂ?:‘:"t?a’reagf A" pliandum jurif#iltionems firam was, Thataltho’ none of the
even the Judges Parties was of the King's Houfhold, yet they would name
Approbation. them in the Declaration and Plea of the X.’s Houthold; and

1 ' fo
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fo as they conceived, to eftop the Party to contradiét it. But

to conclude this Point, it appears to you, good Reader, that

to know what the Law was before the A& of 28 E. 1. how

neceflary the Authorities of the faid ancient Books of the

(2) Mirror of Fuftices, of Bratlon, Briton and Fleta are to (4)8Co. 35. 4.
difcufs this Point ; and altho’ perhaps one may know ' the Flow. 357.4.
Xaw upon the ancient Statutes, yet he will never know the
truc Reafon of the Interpretation of ’em, unlels he krows
what the Law was before the Making of them ; and there-
fore it is true, Quod multa ignorvamus que nobis o7 latre
rent [T veterum leltio fuit nobis familiaris. .

As to the 2d Point, the ancient Stile of the Court of the
Marfbalfea was, (b) Placita Corone Aule hopitii Do’ Reg’® (8)6 Co.21. 4
tenta coram,iSc. by which Words Aule befpirii,it is provid, g“‘;a 712,
that at leaft one of the Parties ought to be of the K.’s Houf- , ?;ﬁ'}};g]’
hold : For how can the Words be dule bofpitii Dom’ Reg’s
when nione of the Parties is of the K.’s Houfh.? And it was
obferv’d, that thofe who are of the K.’s Houfhould are call'd
Aulici, and that Is the Reafon that it isnot neceffary in Suirs
there before the Steward and Marfhal, (¢) to alledge that (c)Dott pl 84
the PL. or Def. was of the K.’s Houfhold, for the Stile of the 247-
faid Court; as appears afterwards by many Authorities, im-
plies it. The 2d Reafon is, becaufe the Proceedings in the
{fame Court is by Bill in refpec of the Privilege of the Par-
ties, and not by original 5 and the Court of K.’s Bench can’t
hold any Com. Plea by Bill without Privilege of the Court:

The 3d Reafon; That the Service and Attendance of the

K.’s Servants were fo requifite and neceflary to the K. that

the Pleas in the faid Court fhould be rather difcontinued by

bis removal out of the Verge; than he fhould lofe the At

tendance of his Servants: And if they mighthold Pleas betw.

meer Foreigners, what Reafon could there be that the Pleas

fhould be difcontin. by the K.’s Removal? And why fhould

the Judges of the K.’s Houfhold decide Caufes, when noné

of the Parties is of the K.’s Houfhold 2 (4) Furifdittio eff (4)1Buttar0:
poteftas de publico introdulta cum neceffitate jurifdicendi. And

that agrees well when the Parties are of the Houfh. for the

Neceflity of the K.’s Service; but not when none of the Par-

ties is of the fame Houth. In Mich. 42 & 43 El in the K.’s

Bench, (¢) Hall brought a Writ of Error againt Fores of a () tdg0r 623,
Judgm. given in the Court of Pipowders of the Market in the 6e4. ’
City of Gloucefter, for Fones Regiflter to the Bifh. of Glouc. Elﬂﬁéwze ‘
becaufe Ha/l had publifh. flanderous Words of him, fc. Zhar [R5 15747473'
Mr. Jones and lis Clerks have by Colour of his Office extorted » Bulkt. 21.
and gotten jo00 | per annum, by wnlawful Means for iary I(v{ )4 6'““-17?'"
Xvars together, above their crdinary Fees, for proviug of Te- oy py-o7s
franents; and granting of Adminiiratiens, and the Judg- v Rol. g4,
ment was reverféd for two Errors, 1. Becaufe the faid EB“'“- 21,24,
Words did not concern any Matter (f) touching the Mar- yjou. ascgogg';z;,
ket, and therefore the Court had no Jurifdi€tion <7 them 5 Cro ar 45,

L but
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but if one {landers any one wha tradesin the Market, in any
() 2 Inlt. 272 Thing which (2) concerns his Trade, there an Altion lies
(2”?&,1&):%; well. ~ 2. It appears in the Daclarat. that the Words were
« Intt. 272, {poken () before the Market; and not in it : Foras the Court
2 Balft. 21, had no () Jurifdi&t. but for Things concerning the Market,
() Cro.EL773. 55t had no Jurifdict. for Matters concerning the Market,
unlcfs they were done in the Market. Pide2 89 3 P.& M.
(4)Dy. 132, (d)Dy. 152. Vide Brabl. 534.(e) 13FE.4.8.5. 7H.6.19. 13
S0 jenk. Cenr, H- 7. 19. b. the Star. of 27 Hé.c. 5. 17 E 4.0.3. & 1 R.3. 6.
211 2 Bultt,  Pari ratione it would be againfl R eafon that Pleas fhould be
2o held coram Senefc’ €5 marefc’ bofpit’ Dom’ Reg’ of a Thing
I Rol. 51‘4" which doth net cencern any of the Houfhold. The 4th Rea-
Finch Ley  fon, ex congruo, it would nor be feemly that any Carman or o-
iy ther mechanical Perfon fhould fue dnother in the fame Court,
Eelw. op . and draw them in Julam Regis, where the Cour: was origi-
(+,Fuz. Co. 3. nally held, for they have not weftimenta culica ; and there-
By. Error 171 fore it is recorded by S. Lwke the Ev.c. 7.v. 25. Dixit ad
turbam, quid exiiftis videre bominem mollib’ veflimentis in-
dutum ! Ecce qui in vefle preciofn funt & in deliciis agunt,
in domil’ regum fuit. And the Com. Law regards Conveni-
ency, and ‘doth not allow aliguid indecorum, nor that which
is done contra bonos Mores. 5. At the fame Parliament, f¢il,
(fYRaffal a2’ ()28 F. 1.¢. 5. it was enated, that the Chancel. and
Chancery 1. Juft. of his Bench fhould follow him, fo that he might have
lafto 55t gy ay Times near him fome that be learned in the Law,
which be able duly to order all fuch Matters as fhall come to
the Court 2t all Times when need fhall require,and it appears
by divers Records fubfequent, That the Chancellor and the
2nft 544 Judges after that A& had their Purveyors, &¢. and that ac-
eordingly Purveyance was made for them, as appears in Ror.
Par.vo B a.parte s, Menb. 2o, & = E. 5. paite x. Memb.
33, &, till 4 E. 3. at which Time the Court of K.’s B. be-
eame refident, and ali the Pleas there being coram Rege :
N And by the Al of 4E.3. ¢. 5. it was prohibited, that no Pus-
scyance fhould be taken great or fmall, but only that the Pur-
veyors of the King,Queenand their Children, takenot Corn,
€7c. But by the id A&t of 28 E.r.c.5. the general Authority
of the Steward venifh’d, maimuch as having regard to the
fame,they were bat the Vicegerents of the Ch. Jutt. when he
719 Co. 118 by himfelf was prfen, (g) 2 presentia waiceis ceffas poteftas
a (oil. 26, 16¢. #2007is 5 and yerunder Colour ot their former general Autho-
rity,they encroached much upon the Com. Law. And it was
obferv’d, that the Courr of /47724 of the K.’s Houfe never
‘held any Pleas of the.Crown afrer the Making that A&, be-
caufe the Juftices of the King's Bench were to follow the
King, and therefore they have ufed to hear and determine
’ Pl:as of the Crown within the Verge by Ferce of 2 Com-
miflion of Oyer and Fesziiicr, in Vacation-Time, for in
#oCon1gb, (#) Term Time when the King’s Bench fits in the fame
e County, all Commiffions ccale. FVide Katherine Wrote's
Cofe in ihe fourth Porr of my Reports, ful. 43. a4
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6. The Reafon why this Court was limited to thefe 3 Ations;

was, becaufe one of the Houfhold who liveson his Salary or
Penfion, has often occafion to borrow Money, and make Cove-

nants with others of the fame Houth. for Appareland other

Neceffaries ;and for Trelpafs v7 & arnz’ as Battery; carrying

away of Goods,&. they have Jurifdi&. for the Prefervation

of the Peace, as aforefaid. 3. The Reafon why the Boundsof

the Marfbalfea are call'd the Verge, and that its Jurifdi&tion

is confind within the Verge is, becaufe the Marfhal portat

virgam (que fignar pacem) coram Rege per [patinm (a) 1z (a) 4 Co. 170
leucarum, 6. & de virga predic® dicitur virgara; and be-hnteazeb.
yond that the Steward and Marfhal never had Jurifdicion; " 7™
and that appears in Fleta, lib. 2. ¢. a.

As to the 3d Point, &, The Confiderat. touching the A&

of () Areiculi fuper Chartas, c.3. It was refolved, That Ar- ,

ticuli fuper Chartas; isas much as to fay, (c) Explanationes [’I) EI“&- 547
Juper Chartas; and the Charters here mention’d; are the } ,;‘um_‘g’g,,
Great Charter, and the Charter of the Foreft, and fo it ap- 209,210,211,
pears by the Preamble; becaufe the Points of the Great Char-212- -
ter of Liberties, and of the Foreft; &5¢. and in Pigrcede Sﬂlt-icff 6a
amarfb's Cafe;the Book faith, That Herle Ch.Juftin 6 E£.3.33.6 Co. 12. 2
b. order’d the Explanations apon the Charters; fi. the 11th on.'b. o
Chapter of Champerty to be tead. By which it appears, that 5 s 155 2,
Articuli in this Cafe fignifies Explanationes ; and fome fay, Br. Action fur
qd’ dicuntur Articuli quia arttant ad oledicntiam : Butle &t 38, 49.
then it will be ask’d in what Part of Mugna Chartacan one geg 1g;. 34
find any Thing coteerning the Court of Marfbalfea? To that 191.b.
it was anfwer’d, that the () 29 Chap. of Mag’ Char’ extends %aﬁ'gﬁ:‘”' g’-
to it, for there it is enafted, Q4" nullus liber bomo capiarur, ), ‘Inﬁﬂ"’;z;s'. .
- wel imprifonetur, aut diffeifietur de liber’ ten’to flio, vel de (d) s Co 642,
* liberratibus, vel libér' confuetudinil’ fuis, aut utlagar Mtt;‘BS“’,t AN
exuletur, aut aliquo modo deftruatur, nec fuper eurs ibimusy’y ong. 32"
nec fuper enm wmittemus niff per legate (¢) judic’ pariun {ito-1Rol. Repazs.
vum aut per legem terre 5 by which Aétevery Arreftor Im- :Il:ig"- f : 6
prifonm. and every Opprefl. contra legem terre is prohibited. " 11 %¢

Then, if any againft the Law ufurp any Jurifdict. and by Co-

lour thereof arreft or imprifon a Man, or in any manner .by

Colour of an ufurped Authority opprefs any Man(which isa

manner of Deftrution) againft Law, he may be punifhed by

that Statute : And becaule the Steward and Marfhal of the

Court of qurj}}ﬂ{ﬁ’ﬂ had encroach’d to em Jurifdiétion in di-

vers Caufes which did not belong to them, and by Colour

thereof awarded Precepts fometimes to arreft the Body of the

Defendant, and fometimes by Colour of Execution to fell,

&c. the Goods and Chartels of the Defendant againit Law,

which is an Oppreffion by Colour of Juftice, and a manner

of Deftruction; for that Reafon this third Chapter was

enafted for Explanation of the faid Great Charter, as to

the Jurifdiion of the faid Court of Marfbalfea. So that

this A& of Articuli fuper Chartas, is not introdudtory of
2 a

£
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a new Law, but an Explanation of the Great Chatter;which
was declarative of the ancient Com. Law. of Eng. But 1t
appeats alfo by this 5d Chapter, the Parts whereof are now
to be confider'd. This Chapter concerning the Court of Mar-
Jhalf: isdivided into two general Parts. /- Into the Preamble,
and the Body of the "Aét: In the Preamblé 3 Things are
propeunded to be remedied by the Body of the Adt; 1. Of
the Eflates of the Stewards and Marfhals, i4 ¢ff, concerning
the Jurifdi&t. by Force of their Offices in which they have
Eftates, (. for their Lives within the Court of Marfalfea.
2. Of the Pleas which they eught to hold, by which it ap-
pears that this Chapter was declarative, for the Intent of this
Chapter was to reduce the Court of Marfralfea to its true
and lawful Inflitution, which this Word (cxght) imports,and
therefore this A& demonflrates whut Pleas they ought to
bhold, which well agrees with the Title Articuli fuper Char-
(8)6Ed.3.33.b 745 and with the Book of (4)6 E. 3. the Explanations of the -
Charter, 7. e. of the Com. Law. The 3. 15, how they ought
to hold the Pleas. The Body of the Act purfues the Parts of
the Preamble ; and firft the whole Purview thereof extends
only to the Court of Marfhalfea of the K.’s Houfe. Asto the
- Pleas which they ought to hold, the Body of the A& has
made a Declarat. of 5 Points: ‘1. Of the Caufes. 2. Of the
Perfons. 3. Of the Place. For the Caufes, the Purview of
the A¢t is in the Negative, in part abfolutely, and in part
with an Exclufion. It is ordained from henceforth, That they
hold not Plea of Freehold, and that is abfolute ; nor of Debr,
nor of Covenant of the People, but that is with Exclufion,
{£) 6 Co. 20,2 firft to the Caufes, (4) but only of Trefpafs of the Houfhold
and of other Trefpafs done within the Verge, and of Con-
tracls and Covenants: So that thefe Words (Duz only, &c.)
reduce, as to the Caufes, the Jurifdi€t. of the Court to its o-
riginal Inflitution, 2. to A&ions of Zrefpafs, Pebt and Cove-
nant, and all other Pleas are excluded. As to the Perfons, I
- this A¢t bad not made any Particular Declaration, as appears
before, they ought to have had the Privilege of the Houfe, .
J&. in Trefpafs, where both, or at leaft one be of the Houfe;.
and in Cafe of Debt and Covenant, where both are of the
“Houfe, and of that alfo this Chapt. has made an exprefs De-
(¢} CroFl.soz clarat. And the Expofit.in (c) Mickelborn’s Cafe in the 6th
§Co 20, 21.2-Part of my Rep. was affirm’d for Law : Aod Vide there an
TEa'3% - A& paffed both Houfes of Parl. an’ 1 R. 2. & wide inter pé- |
210,213, titiones Partiam’ anw’ 1 E. 5. Loud’ 10. that there the Stew. '
and Marthal, after the faid A&, did encroach to ’em to hold
‘other Pleas than of 7refpafs, Debt and Coven. as to'the Place,
the Sratute has reftrained it to the Verge only ; and becaufe

< i

by Colour of certain Inventions of the Steward and Marfhal = '

‘ad ampliandam Furifdiltionen fisam as o Pleas, Perfons and
Precinét, this Chapter has cnaéted, That from henceforth
I : , the
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the Steward hold not Plea of Debt or other Thing, but of

the People of the Houfl.old, fo that the voluntary (#) Cobu- (a)F 2 B.24z.2

fance of Debts before the Stew. and Marfhal by Foreigners,

did not give the faid Court Jurifii€ion, but as an unjuft Er-

croachment upon the Com. Law was oufted by this At Itis

alflo further enadted, Thar they fhall hold no Plea by Bord

made at the Diftrefs of the Stew. or of the Marfhal ; by Co-

lour of which, as appears before, they encroached to them-

felves Jurifdict. not only when the Parties had no Privilege,,

but alfo of Caufes which did not belong to their Juritdict.

and thofe alfo done out of the Verge, as appears by that

which Fleta has before reported, and who has well exprel-

fed the true Caufe and Senfe of the two laft Branches, which

of themf{elves were full of Obfcurity. As to the third Parr of

the Preamble, f¢. How, &¢c. the Body of the A& has thiee

Branches : 1. That they fhall implead no Plea of Trefpafs,

excopt the Party was attached by them. 2. And they fhall

plead fpeedily from Day to Day, forhat they may be plead-

ed and determined before that the King depart out of the

Bounds of the fame Verges where the Trefpafs was done, 3.

And if{o it chance, that they can’t be determined within the

Bounds of the fame Verge, the Pleas fhall (&) ceafe before (4)7N B2tk

the Steward, and the Matters be determined at the Com. _

Law. And it was oblerved, That altho’ the (¢) Steward and ) Anr.72. 2

Marfhal are both Judges, yet in this laft Claufe, as many in fkﬁ'ézlf', b.

Fleta,the Steward is only named, becaufe be was the Law- 15 E 4 3.5,

yer, and therefore had the Direction of the Court. And the :0F. 415 ™

Conclufion of the Body of the A&, as ro thefe three Points, ?130(‘1’1:5?3\9"'

is, and if the Steward or the Marfhal do any Thing againft S

this Ordinance, it fhall be held as void. And this Act was

of fo great Profit and Confequence, that by the A&t of Par-

liament an20 18 E. 3. cap. v. it is cnacted and commanded .

to be put in Execution, . o
And as to Authorities in Law, they are copious, and of

four feveral Natures. 1. The Year-Books. 2. Books writ-

ten of the Laws of Fv2/and, 3. Judgments in Parliament :

And all thefe are Foefanrvi aperti. 4. Judicial Records

and Precedents :. And thefe are Thefauri abfeonditi. And

for direét Authority in the Point in the Year-Books, wide

(4) 6 R. 2. Ation fur leflatute gl. ulr. 3 H. 6. Effoppel 18, gd) ]B”- Adion

Altion fur leftatute 15. 7 H. 8. 30. 10 H.6.13.4. 13 H. 6. }?Qﬁe;aj_‘ 49-

6.b. 5E 4.129.4. 19FE. 4.8.0. 20 F.4.16. b. 2> E.g.11.

22 E.4.16. 22 E. 4. 31. b. Vide 48 F.3.17. b. & Rcgifter

Original x11. the Plaintiff {hall never aver, * &¢. that the * vide prox.

one or other Party is of the Houthold canfz qua fi- pag.

pra. Regifter Original 185. a. inter Lrevia de Staruso,

Rex  Senefchallo & Marefthallo  bofpitii  fui  fulntenz

(and secites the fuid Chapter of the Statute) & etianm

L ey
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¢« gravi quevels A. de B. accepimus, quod vos ad feliam R,
ipfos ad ve[pondendum coram wvobis prefar’ R. de quadanz
tranfreffione, &c. infra virgam noftram apud B. quanquam
neuter eorum. de codein bofpitio exiftat, &c. vobis mandamus
quod f7 ira oft, tunc placito illo coram vobis ulterius tcfz_ma."
uperfedear’” omnino ipfum B. contra fermam ordinationis
pred’ non moleftant’ in aliguo, feu gravant’. Which Writ be-

' ing form’d upon the faid Stat. and prefently after the Making

() 7. N B,
, 160, b, 161, a.
15¢. b. 166, d.
241, ¢ 242. 2.
Dalr, Shorz1a.
2 Bulftr. 209.
ro. Jac. 13y,
161
2 ok ¢5.
(61 6 Co.20.b.
Br. Adtion fur
le 8rat. 13.
iz, Bar ry,
{c) Fity. Altion
fur le Stat. 33,
?}-?‘;}::(‘di&.g;,
a5 cap. 3.
12 Co. 61,p ’
13 Co. 42,
g Bulftr.s. 120.
Reg. ¢8.a.
r.Jac.37,398.
oor 956,
{¢) Stantord
Cor. Jib.2.c5.
{ ) 1 Bulitr.
209, 123.
Ratt, Marlhal
{3 2.

of it, is 2 manifeft Proof, that the Court of Marfbelfes can't
hold Plea in Trefpafs within the Verge, if none of the Par-
tiesare of the K.’s Houfe. And itis to be obferved,that where
any Stat. prohibitsany Thing, a Man may have a Superfé-
deas in theNature of a Probibition to any Judge who fhall
hold Plea againft any Stat. and this appears in many Cafesin
the Regifter juter Lrevia de Staturo. It is likewife to be ob-
{erved, ‘That when any Stat. prohibits any Thing, §c. it a-
ny one impleads another, altho’ it be in Courfe of a legal
Proceeding, yet the Party grieved fhall have an Ation up-
on the Stat. againtt the Party who fues againft the Stat. (4)
altho' the Words of the Stat. do not give any Action to the
Party, but thatis a Confequent, and a Thing implied in e-
very 'Thing prohibitedby any Statute : And this appears by
the faid Bock of (2) y H.6. 30. . 31.4. where the Party
grieved had an(c) Action upon thisvery Stat. and 4 E. 4. 3.
a. b. an A &ion upon the Stat. of (4) 2 H. 5. c.y. for not deli-
vering of the Libel. The Zales ffue nove Narrationes, f- 102,
a Book cited and approved in 39 H. 6.7 /'c Diverfiry of Courts
roz. F.N.®. 241. b a Man fhall have an Averment in an
A&ion broyght againft him in the Court of the Steward and
Marfhal, That he was not of the K.’s Houfhold at the Time
of the Trefpafs or Contralt made ; or that the Plaintiff was
not of the K.’s Houfhold. Vide (¢) Stanford, lib. 2.¢. 5. And
this Point is refolved by Parliament in (f )15 H. 6. cap. 1.
where it is recited, That the Stewardand Marfhal of the K.'s
Houfe and their Deputies, have held Pleas of Debt, Detinue
and other perfonal Pleas betwixt People whigh were not of
the fame Houfe, making Mention in their Records, that the
Plaintiffs and Defendants were of the fame Houfe, and not
allowing to the Parties Defendants their Challenges and Ex-
ception by them alledged, that themfelves or the Plaintiff
ate not of the fame Houlfe, againft the Laws and Statutes
in thofe Cafes made and provided, That they fhall not be
eftopped by fuch Record, &c. but the faid Defendants
fhall * have their Averment to fay, That they or the
Plaintiffs were not of the fame Houfhold, at the Time
of fuch Plea or Suit commenced, the faid Record
or other Matter therein contained notwithftanding. By
which A¢t the faid Invention to increafe their Jurifdiéi-

on
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on was taken away, which was buta Declaration of the Com.
Law, as appears by the {2id Book in 3 H. 6. Eftoppel 18..5
10 H. 6. 15. Vide the faid A&tsof 30 E. 1.1 E. 3.1 R.2. 5 E.
3.10 E. 3.8 33 A. 8.cap. 12. And it was obferv'd that every
A& made concerning the AMarfbalfea, either refltrains or ex-
<plains their Jurifdiction, and no A€t adds any Thing toit,
As to judicial Records, itappearsin Pafeh. 38 E. 3. in the
Treafury corain Rege, Thar Judgment given in the AMar- (4)17H 6.capr
Jbalfea in an A&ion of Detinue, was reverfed in the King's (C,),OG g,‘" >y
Bench, becaufe they had no Power to hold Plea in fuch Ac- 1Byin 208 sos.
tion ; and therefore in the faid Stature of (2) 15 H.6. in the (¢) 1 Bulttz2o7,
Preamble, the Aftion of Detinue is ill recited. é%%}b 80,
In the Book of Entries 298 &5 128. Conufans 7.8 32 H. (4) 6Co 4 b,
6. () Purchafe’s Cafe cited in Michelborn’s Cafe, which {ee Cro.ElL sou.
there to be adjudged in the Point. 4 }3‘;{.}{'}'32&;
As to the Nature of the Ation, It wasrefolv’d, Thatas,ic, 215
well the Com. Law, as the faid A& of 28 Z. 1. extendedonly (¢, Potteay;.
to Trelpaflsffmplicirer, and not to Trelpals fecunduimn quid, f¢. ;”_1'0‘?,‘%3’;',?' 3t
upon the Cafe 5 for thefe arc not A&tions of Trefpafs without velverion 1-5.
Addition, no more than they can hold Plea in an Aé&ion of Cro. Jac. 207,
Trefpafs upon Trover, or Bailm. and Converfion, or the like, ";3’ 2 Pk
but only of Trefpals fZmpliciter, {J, vi € arm’ and alfo of fuch &0y 1 arr
Trefpals in which any Freehold can’t come in Debate, asis 1Leon.15s5,156
aforefaid ;5 and according to this Refolution it was adjudged ;;Zf{g’f"l‘l
in the K.’s Bench, Hill. 5 fac. Reg. Rot. 896. in(c) Feremy p _@r.'pﬁ Z’o.”'
Gray’s Cafe. That Judgm. given in the Court of Marfbalfea Palm. 171.
in an Action upon the Cate upon Trover and Converfion was | g;’]l[’,f' 5.
reverfed, becaufe the Statute did not extend to Trefpals upon junk Cenc.ry.
the Cafe ; and therewith alfo agrees (4) the faid Cafe of 1 Rol. Rep24,
Michelborn. Bug altho’ this Altion of Aflumpfit upon (¢ ge- ,{,{?5,_356'
neral Confideration, guod indebitarus exiftit, be again{t the TooRefiution
Law, as appears in Slade’s Cafe i the fourth Pars of my aswthea.
Reports, yer if they had Jurifdition of the Caufe, their (l;’)”f,‘low -
Proceeding therein was not void, but voidable by Writ of Er- 3’5, 63, '33‘ )
ror. Bur that fhall be fpoke to more at large in the fecond Raymond i29.
Point, which now follows. - {?g;’éi'R%ﬁ’"”'
2dly, It wasrefolved, That the A&ion well lies againft cyye. ,49_ ’
the Defendants : And a Difference was taken when a Court 2_Bulft. 6.
has () Jurifdition of the Caufe, and proceeds inverfo ordsne, ﬁla?'c Ezf- 395
or erroncoufly, there the Party who {ues, or the Officer or (7) Hard, 478,
Minifter of the Court who executes the Precept or Procefs 48:.
of the Court, no A&ion lies againft them. (g) But when ggfﬁb'f”'
the Court hasnot Jurifdition of the Caufe, there the whole Cro. ton 314
vroceeding is coram non Fudice, and Altions will lie againft 2 Bullt. 6.
’em without any regard of the Precept or Procefs, and there- IT;E:V 1560.
fore the faid Rule cited by the other Side, (0. (h) Qui juf- 531k 201, 202
Ju judicis aliquod fecerit ( bit when he has no Jurifdiction, (4) Ant. 70. b.
4 7on
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son eft judex ) non videtur dolo malo feciffe,quia pavere mcéjﬁ’
eft, was well allow’d, butit is not of Neceffity to obey him whe
is not Judge of the Caufe, no more than it isa meer Strang.

For the Ruleis, Fudicivm a non fuo judice darune nullius eft

smomenti. And that fully appears in our Books: And theref,
in the Cafe betwixt Bowfer and Collins in 22 E.4. 33. b.thete
Piggor fays, if the Court has not Power and Authority,
then their proceeding is corame non judice : As if the Court
of Com. Pleas holds Plca in an Appeal of Death, Ro})bery,
or any other Appeal, and the Def. is attainted, it is'coranz
: non judice, quod omes concefferunt. But if the Court of
() 6Co. s2.b Com. Pleas in a Plea of Debt awards a (2) Capias againit a
54.2. - Dake, Earl, &¢c. which by the Law doth not lic againit’em,
f,ﬁ‘,}' lgi'ra;n; and that appears in the Writ it {elf; and if the Sheriff arrefts
293. . " "?em by Porce of the Capias, 2ltho’ the Writ be againft Law,
Moor 767, potwithftanding, “inafmuch as the Court has Juri{diction of

the Caufe, the Sheriffis excufed : And therewith agrees

58 H.8. Dy. 60. b. The fame Law, If a Juftice of Peace
{6)Dy.69.pl.29. makes a Warrant to arreft one for (») Felony who is not in-
(c)Cio. Cave Qifted although the (¢) Juftice errs in making the Warrant,

4

395, Soa. yet he who makes the Arreft by Force of that Warrant,

_ fhall not be punifhed by Writ of falfe Imprifonment, be-
{7 Br,Fayy caufe heis Judge of the Caufe ;5 and therewith (4) agrees
Imirifonm. 8. 14 H. 8. 16.4. But if one be indited before Juftices of Peace
?‘”/' Peace 6, and confefles the Felony, and has a Coroner, and becomes an

‘ Approver, and makesan Appeal, fuch Appeal before the K.,
() 3 Inft. 130, was adjudged void, s appeats in (¢) 9 H. 4. 1. 5. & (f) 2 H,

F“zfc""o”‘”'q_. 19. 4. Vide 44 E. 3. 44. 2. b. and the Reafon of that Cafe

B . A 3 . Y e e
Br ppeal 28 (as fome fuppofe) is, beca. the Commiffion of Peace extends.

Br. Corone 25. >1upp e Lo §
() Fiz. Jo-" only ad inguivendune, (fe. to inquire before themfelves) augi-

Bice of reaces. pymiym ¢ terminandum ; and fo the Appeal of the Approver
Br. Peace 1.~ ¢ . 2
Br, Appeal 18, s outof (g) their Commiffion, becaufe the Approyer doth not
g) 3 Inft. 130, make his Appeal before the Juftices, but before the Coroner,
Fa.pl.Cor.194. and the Coroner Records it to the Court. But the Reafon
(b) Supra. ~ Which is given in (b). 9 H. 4. 1. b..is, that the Juftices of the
‘ T Pe_ace have no Power to affign him a Coroner, no more than
théy.can enquire of Trcafon, as it is there al{o held, becaufe

{9 31€ 3.c. 15. it is not within their Commiffion. So where the (2) Sheriff,

’;f“: ,SQ"' who ispreferibed by the L.to hold his Turn withinthe Month
68, 7.2,2,  after Michaelmas, &¢c. holds his Turn after the Month, and.

Br. Indictment 4akes an Indi@ment of Robbery at the fame Turn, and the
B, 17,21, Indiétment is by Certiorari removed into the King’s Bench,
38H 6.7.2. by the Advicg of all the Juflices the Party fo indicted
Eitz. Touro de wag difcharged, becaufe the Indictment was utterly void,

ifcount 2, 6. ) L . \
A MUt 2, 60 Corame n01 judice, forafmuch as at that Time thet

Firz, Indice-

ment 14, Sheriff had nat. Auwthority to hold. the Court. And
V"Z'd‘—'“e's it- was faid by the Juftices, That if a Man has g
Hundred 2. 7o which has been Leld at a certain Day, if he
holds it at another Day, that fuch Court fo held is
yoid, and without Warrant ; and otherwife it is of 4
o - ’ Court-

-~
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Court-Baron, But if the Coutt of Common Pleas hoids Plea

in Debt, Trefpafs, ¢c. without.an Original, it is not void,

for they are Judges of thofe Pleas,’and it can’t be faid that

the Proceeding is coraiz nor judice : And therewith agrees (416 Co.=0. b,
(2) 19 E. 3. 8. b. and therewithin the Point agrees the faid (/,)' Br. Aftion
Book in (%) 6 R. 2. That Judgmentin the Marfbajfea, when (ur le S-ar. 40;
(¢) none.of the Parties is of the K.’s Houfhold, may be a-,’}{";?,\fg 2
voided by Plea (4) without any Writ of Error, which proves (,})c';,‘;[,.‘_;{“gz
that it is void. Vide 20 E. 4. 16. b. 22 E. 4. 15.31. & 10 H.277.

6. 13. 4. It is agreed in the Point alfo, That in Trefpafs be- (f)IDyer 135.
fore the Steward and Marfhal, if -none of the Parties be off,'cﬁt: 61.b.
the X.s Houfhold, there it is coram non judice, vbecaufe 2 Rol.Rep.ico,
they exceed their Power. The-fame Law, if they hold Plea (/) Antcajob.
out of the Verge, as it is held inPlo. Com. Plat’s Cale 37. 0. (‘zjilsn-o;vznc;.f'
and that agrecs with the Rule, Pxtra fervitovium jus dicen-135.

di non paretur inpune. Vide 22 Al 64. Plo. Comp. 594. . 37[;"]}'9’2"!’ 4.
{ 396,

37 A P 17,39 E.5.33,.54.39 A p. 6. 7. H. 4. 27. 1 1H. [ Boigr, 6-.
4.36.36 H. 6. 32,22 F, 4. 352, 1 R.3. 1.2 R. 5.2.°5 H. 7.3 Bullir.207.
17. 0.9 H y.12. 21 E. 3. Barrezyt. .3 Mar. (¢) Dy.155. {:\Ar?fe"gff' 854.
And with this Difference all the Books were well recouciled. cloff;? 53,'3',.
And as to thefaid Cafe of ( f) yE.3.23.0. 24. 4. by the Com. Hob 5, 18,
Law it belongs to the Office of the Marfhal to prote&t the 5'1'0- ];f; e
Court from Whores, as appears in Fleta, lib. 2.¢.5. () Ma- ,;3: £48 Gans
vefehalli intereft virgatam a meretricibus omnibus protegere C o. Eliz. 242,
& deliberare,&S baber Marefthal. cxconfuetidine proquatiber ! %"0”- 5e,
meretvice communi infra mwetas bofpitis inventa 4. primo (;Tod'b' 4r.
die, que (7 iterume in balliva fua inveniat’, capiatur, €9 cor’ Hard. 132133,
Senefthal’ inhibeant® gi hofpitia regis veg’, & liberor’ fior’, E"’]&- pxl-_ 20,
ne iterum ingrediatur, & nomina ear’ imbrevient', que (7 i- :, ,{1 S ~eQ_1_‘Z 93.
terum invenre fuering hofpis’ fecutrices, tunc ant remaneant Ylv. 175,
w prifona in vinculis, aug [ponte pred’ Fofpir’ abjurent, que (/[) Cro. Car,
J? autem tertio invente fuerint, confiderabitur quod ampute- NMod Re iﬁ%'s,
rur eis trefforia & tondeantur, que quidem (i quarro inve-4 Co.93. a.
nient’, vunc amputentur eis fuperiabia, ne de cerero concu- Cf(’)"'éf'__ ¢
pifeant ad libidinem. This being the Law, it appears, that Moor 435, 657
the Report of the faid Book of 7 E. 3. is o obfcure and Dyerar.pl. =
imperfed, that much of the Subftance of the Matter ought Ekz))-' o3
to be fupplied by Intendment. 93_;1), Qo7 A
And the Chiet Juftice in the Conclufion of his Argument Swinburn 327,
obferved, That all the Cafes in which before there was Di- é}(’f‘a ‘65"
verfity of Opinions betwixt this Court and the Court of K.’s 5y 4so.
Bench, are now unanimoufly refolved. r. That the (/) ge- 1 RolRep 924,
neral Declaration is an Altion upon the Cafe 24 cum inde- ‘f,f"'l“” 56.
bitar’ fuir i? fuch a Sum, fup’ fe affumgfir, without fhewing 2 Braonl. 136,
the Caufe of” the Debt, is infufficiept. 2. That a (7) parti- 137.
cular Declarat. in fuch Cafe fhewing the Caufe of the Debt, ?‘0‘2{“' o
altho’ it appearsthat the Pl. may have an Aétion of Debr, well ;’;sf T4 404
lies, as it was refolved in Slade’s Cafe. 3. That (k) for an .47 2 Bul.23523¢
SJump’ of the Teftator,85c.to paya Debt or Duty, an A¢t upon a)lfhé‘ h
the Cafe lies againft the Exccutors, 6. as it was a.djudge.d jen\glgén{l;‘
in
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in Pinchon’s Cafe in the ninth Parve of my Reports, 4. This
Cafe of the Jurifdi@ion of the Marfbalfea is now adjudged
by both Courts, fz. in the Cafe of the faid Feremy Gray in
the King’s Bench, and inthe Cafe at Bar in this Court ;
againft which Judgments there is no Opinion in any of our
Books, but as appears before, many concurting 7z zerminis
with them in all the Points now refolved. So that our Suc-
cetz_ﬂgrs, as 1 believe, may take up the Saying of the. Prince
of Poets.

Haud unquane neqs concio nos neg; curia 4iktis
Audivit pugnare, animo fed femper eodewmn ,
Es fentire eadem, atq; eadem decernere velles.

\

{Quere, If the Court of the Marfhalfea (as 10 Civil Suizs)
was not the Oyiginal of the Court of B. R. for all Proceffes
bere fuppofe o Trefpafs, & (L. e. within the Verge) and
therefore all Defendants bere are faid to be in Cuftodia
Mar’ Marifchalcie, &¢. i. c. Iz Cuftody of the Marfhal cf
the Marfhallea. Noze many Cafss before cited feem to war-
vant the Affirmative.)

LEON-
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LEONARD Lovigs's Cafe.

Pafch. 11 Jac. 1.

IN an Ejeltione firme brought by Robert Prow? againft Teltaments,
Roger Worther, on a Demife made to the Plaintiff by 2 Brownl. 1037
Zeonard Lovies, Gent. 13 Martii anno 1 Regis nunc, of 8 C };’L;l{f:-f;’:;

- Acres of Land in Clawton in the County of Dewvoz for five Moor 772.-
Years, from the laft Day of Fune then laft paft. The De- *{;it\ﬁg“l 243.
fendant pleaded Not guilty, and thereupon the Jury gave a g 7" b- &c.
Special Verdiét to this Effeét ; Leonard Lovies, Elq; was
feized of the Manors of Affaland and Heantor in the Coun-
ties-of 2Devon and Cornwall, and of the Manors of Rillatur,
Pengelly, Willefworthy and Trivefquite in the County of
Cornwall, in his Demefne as of Fee, and had Iffue 7 ho-
was his eldeft Son, William Lovies, Humphrey Lovies and
Richard Lovies, (which William afterwards had Iffue Zeo~
nard the Leflor of the Plaintiff, and the faid LZeonard the
Grandfather, 25 Septeml’ anno 12 Regina Eliz, by his
Deed enfeoffed Robers Prideux, Efq; Humphrey Specot,

Elq; and others, and their Heirs, to the Ufes and Intents
in certain Indentures tripartite of the fame Date exprefled
and declared: That is to fay, Qf the Manors of Rillaton,
Pengelly and Willefworthy, and of the Manor of - Affalasnd to
the Ufe of Leonard Lovies the Grandfather for his Life
without Impeachm. of Wafte; and afterwards to the Ufe of
fuch Fermors or Ten’ts to whom he fhould demife any Part
of the Premiff: for or during Life or Lives, and for any Term,
of Years, asin any fuch Demife or Demiles fhould be limit-
ed and appointed, ¢9¢. and afterwards to the Ufc of the Per-

‘ formanca
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formance of the Laft Will and Teftam. of the faid Leon. the
Grandfather, and to the Ufe of fuch Perfon and Perfons feve-
rally to whom the faid Loz the Grandfather by his Laft Will
fhould devife any Eftate or Eftates of and in the faid Ma-
nors laft mentioned, or of any Part of them, according to
true Intent and Meaning of his faid Laft Will ; and after
the Performance of his Laft Will, to the Ufe of the faid
William Lovies, and the Heirs Males of his Body ifluing;
and for Default of fuch Iflue, to the Ufe of Humphrey Lo-
wies and the Heirs Males of his Body lawfully begotten ;
and afterwards to the Ufe of Richard Lovies and the Heirs
Males of his Bedy lawfully iffuing 5 and for Default of fuch
Iffue, to the Ufe of Leonard the Grandfather, and the
Heirs Males of his Body upon the Body of Ibor his Wife
begotten, and afterwards to the Ufe of " the Heirs Females
of the Body of the faid Lesnard the Grandfather 5 and for
Default of fuch Iffue, to the Ufe of the faid Leonard the
Grandfather, and his Heirs for ever: And of the Mancr
of Heanton, to the Ufe of the faid Leonard the Grandfa-
ther for his Life, without Impeachment of Wafte, and to
the like Ufes as aforefaid ; faving that the faid Humphrey
is preferred as to this Manor before William, and then 1o
Williame, with fuch Remainders over as is aforefaid : And
of the faid Manor of T#ivefquite to the like Ufes as afore-
faid ; faving that Richard Lovies is preferred to this Manor
in Remainder to him and his Heirs Males of his Body be-
fore William and Humphrey, and afterwards to the fame
Ufes as aforefaid. In which Indentures there was a Power
of Revocation, /2. That if the ‘faid Leongrd the Grandfa-
ther fhould be minded or difpofed to alter, change, or
make void 'the faid Feoffment, vel aliquem ufiiir eorundein
manevioyum, feu aliquem flarume vc! ffatus qui accrefercnt
(Auglice) fhould grow, or.fhould be executed by Reafon of
any Ufe or Ufes in any of the fzid Manors, &¢c. Or if the
faid Leon. the Grandfather fhould be minded or difpofed to
have again the faid Manors, or any Part of them ; orto give
or difpofe of the faid Manors or any Part of them, in any
other Manner than they before are limited 5 or to have again
the faid Manors, or any Part of them, to him and his Heirs,
as in his former Eftate 5 and thereupon Leonard the Grand-
father, by his Writing fealed with his Seal and figned with
his own Hand, fhould notify and fignify his Will and Plea-
fure to the faid Roger and Humphrey, &c. That then after
fuch Notice and Signification in fuch Writing as aforefaid,
fuch and fo many of the faid Manors whereof he fhould
make fuch Natice or Signification in fuch Writing, fhould be
" © intirely
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intirely revoked and utterly void, and fhould be to the Ufe
of the faid ZLeomard and his Heirs; and that the faid
Feoffees then fhould be ieized, &¢c. to the Ufe of the faid
Leonard the Grandfather and his Heirs for ever, Leafes in
Form aforefaid to te made, always excepted and referved.
And afterwards, f¢. 26 Aprilis anno 14 Eliz. Regine, Leo-
nard Lovies the Grandfather purchafed to him and his
Heirs of George L4jylery, Efq; the faid 8 Acres, in which, &.
and afterwards, 16 Marti anno 18 Elis. by his Writing
fealed with his Seal, and {ubfcribed with his own Hand,
reciting his faid Power of Revocation fignified by the faid
Wiiting to the faid Roger, Humphrey, &c. did revoke and
make void the faid Feoffment cencerning only the faid Ma-
nors of Rillaton, Pengelly and Willefworthy, and the faid
Munor of Affaland (the Barton there only excepted.) And
further declared and fignified to them, That {o much and
no more of the faid Feoffment and Indentures which con-
tained the faid Premiffes (except before excepted) fhould be
utterly frufirate and void. And the faid Zeonard the Grand-
father fo being feifed of 2ll the aforefaid Premiffes as the
Law requires, 20 Martii anno 18 Eliz, Regine, made his
Laft Will in Writing, and devifed the faid Acres in which,
& c. inter alia to T homas Lovies his eldeft Son, by thefe
Words following. T dewife to Thomas Lovies 7y eldeft Son
all my Manors, &c. within the County of Cornwall, awhere-
in, or i1 the which I'the {314 Rich. Lovies bave or bad any
Eftate of Inberitance, the Lands by me fold only excepted ;
and alfo all my Manors, Lands, Tenements, Rents, Rever-
Slons, Services and Hereditaments with the Appurtenances,
within the County of Devon, wherein or in which I have
or bad, (befides the Lands by me fold,) any Manor of E-
ftate of Inberitance: Except, and always referved out of
this prefent Gift, Graut, Will and Bequeft, my Mancr of
Trivelquite within the faid County of Cornwall, and all
the Meffuages, Lands and Tenements in Trivelquite afore-
Jaid, awithin the Parifp of St. Mabin in the faid County «of
Cornwall, and alfo the Patronage of the Rellory and Par-
Jonzage of St. Mabin aforefnid in the faid County of Corn-
wall; and alfo excett, and always referved out of this: pre-
Jent, Gift, Grant and Bequeft, as well the Barton only of
my Manor of Affaland in the fuaid County of Devon, as all
my Manor of Heanton, alias Heighaunton, with the Pa-
‘tronage of the Reflory and Parfonage of Heanton, alias
Heighaunton aforefuid, in the fuid County of Devon, and my
Tenement called Tenakar in the Parifp of Clawton in the
County of Devon aforef. To bave, hold, occupy and enjoy the
’ Premiffes

79
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Premiffes with the Appurtenances, excopt before excepred;
to my fuid Son Thomas, and the Heirs Males of bis Body

- lawfully begotten, from and after. my Death for and du-

ving the Term of soo Years then next enfuing, fully to be
compleat and ended. UGpon this Condition, Lhat my fuid
Son allow all fuch Eftates, Grants and Conveyances thereof
already made, or at any Time to be made by me the (nid
Leon. Lovies, of and in the f2id Manors, Me(Juages, Lands,
Tenements, and other the Premiffes, to hime by this my
Laft Will given; granted and bequeathed, according to the
true Meaning, Purport and Effelt of the fuid Leafe qnd
Leafes fo made or to be made. Provided always, That if
my faid Son Thomas, or auy the Iffue Males of his Body
lawfully begorten; alien, give or grant the fame or any
Part thereof to them by thefe Prefents, given, granted and
appointed, otherawife than to leafe; demife or grant the fame
or any Part thereof, to any Perfon or Perfons for Term of
any Number of Years, asmay and fball be determined upor
the Deaths of any three Perfons, or upon the Death of
any lefs Number of Perfons to be named <within the faid
Jeveral Leafes, Demifes and Grants, and whereupon the
old and moft accufbomed Rents and Services fball be yearly
veferved, to bave Continuance during the [ame f[everal
Leafes: Thar then all the Premiffes for Default of fuck
1fue Males of the Body of the faid Thomas lzwfully begor-
161, or 10 be begotten, or fo much thereof as fbail be aliened,
given, and granted otherwife than as aforefaid, by the faid
Thomas, or by the faid Iffue Mules, immediately upon eve-
7y or any fuch Alienation, Gift or Grant fo made or to Le
made of the Premiffes, or of any Part thereof, contrary to
the true Meaning of thefe Prefents, fball remain and come
to my Son William Lovies, and to the Heirs Males of bis
Bedy lawfully begorten 5 and for Default of fuch Iffue, or
if the faid William or any of bis Iffue Males of kbis Body
lawfully begotten, make any Manner of Alienation, Gift or
Grant, otherwife than my faid Son Thomas*, or otherwife
than they may lawfully do by Virtue of the Statute made 111
the 32d Year of the Reign of King H. 8. in that Cafe pro-
vided, or any of his faid Iffue Males may lawfully do by
thefe Prefents s Then all the fuid Premiffes, for Default of
Juch Iffue, or fo much rhereof (o alienated, given or granted
by my Jaid Son William, or by any of the Iffue Males of bis
Body lawfully begotten, otherwife than as aforefaid, fball re-
main and come to my Son Humphrey Lovies, and to the
Heirs Males of bis Body lawfully. begorten, &e.
1

And
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And afrerwards the {aid Zeonard Lovies the Grandfa-(#)32H.8.cx-
ther died feized of the faid eight Acres of Land, in which, 345 5P 5.
&ec. and of other the Premifles feized prour lex poftulat, s Rol.Rep. 65.
and that the faid eight Acres are held in Socage; and 166, 418.
that the faid Tenements devifed by the faid Will at the ;‘g;’l' Eep';’:gf'
Time of the Death of the faid Zeonard the Grandfather, § Andert. 5o
were of the yearly Value of 24 L 145. 10 4. per annum, 34:47,146,147.
& mon witra and that the Tenements whereof the faid 5“&7’8‘;;?‘;3'
Feoffment was made, and not revoked at the Time of . 5z, 143.p1
the Death of the faid Zeonard the Grandfather, were of the 53,54, 150.pl.
yearly ‘Value of 55/ 6 5.8 4 And that the faid Manor iggf;{_’ 4"61 s
of Zrivefpuite only is held by Knight’s Service in Capite, pi. 74,;13f3p1.'
and that the faid Leonard the Grandfather had not any 93,329. pl.16,
other Lands, and that Thomas Lovies after the Death of %P3
the faid Zeonard the Grandfather entred into the faid eight 209, 1 Brownl.
Acres, in which, &c.and died without Heir Male of his 44 Cr-El 100,
Body, having Iffue Fuwlian his Daughter, who took to {zﬁ’cg;"m
Husband Rober? Doily, Elq; who entred into the faid eight 2 Leon. 305.
Acres, in which, €. And that the faid Williame Lovies 3 Leon. 79.
died, having lffue the faid Leonard Lovies in the Writ §V1“if]‘§"238"'2
and Declaration mentioned, who entred into the faid eight 30,31, Be’nl.gg’ﬂ
Acres, in which, &¢. upon the Poffefflion of the faid Ro- AM.81.N.Benl
bert and Fuliam, and demifed to the Plaintiff the faid (5P 1% |
eight Acres, in which, &c. as in the Declaration is alledg- Wentw. 10,
ed, who entred ; upon whom the Defendant by the Com- Jeok. Cent,
mandment of the faid Robers Doily and_Ffulian his 57375 Pla"‘”'
Wife, did enter and eje&t him. And if the Entry of the g N (?.'4“.
faid Leonard Lovies the Leflor was lawful or not, was the 3 Keb. 554.
Qxeﬁion, £c. %o.aLx‘t.l7l6.g./b..

After that this Cafe (being of great Difficulty and Con- g9 2. Hob. 1o.
fequence) had been often argued at the Bar; for it began 122. 2 Brownl,
Trin. 8 fac. Regis, Ror. 4251. This Term it was argued %fffy‘": %‘;12'556'
by the Juftices, and it was concluded, That Judgment siyle 501,
fhould be given againft the Plaintiff, becaufe the Entry of Godb.39¢.
the faid Leonard Lovies the Leflor was not lawful. And 7&4&?3'56’1 132.
in this Cafe divers Points were meved and refolved by the 155 pl. ';p,;, +
Court ; fome upon the Statutes of (2) 32 & 34 H. 8. of 314,254 pl.
Wills; and fome at the Commcn Law. Upon the faid Sta- £7" 241. 342+
tutes, 1. If a Man be feifed of three Acres of an equal yearly ’7){74,' 73’4Z 837.
Value, one of them being held of the King by Knight’s Poph. 89, go.,
Service iz €apite, and having Iflue two Sons, gives the ?gﬁ'&‘f%’;ﬁ'
Acre fo held, and one of the other Acres to his younger ; Bulft. 184,
Son in Tail; by which he has fo executed his Power, that 2 Co.25.b.
he can’t devife by his Will any Part of the third Acre; and ;fgg-;s':g?g-
afterwards he purchafes other three Acres of equal annual 2 §(0.34. ab.
Value held in Socage: Now he having the Reverfion in 85 2. 163.b.
Fee expectant on the Gift in Tail (made to his younger ;66"03'1;665;%
Son) and the three Acres newly purchafed held in Socage, 133. b. 10 Co.
can devile but two Parts of the faid Land newly purcha- 83.a. Cr. Jac.
fed, in refpe& of the faid Reverfion : But againft that two 57,625, 1C%

Objetions Car, 340
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Objedtions were made. 1. That the Reverfion depends
upon the Eftaté which was given in Tail, according to the
Power and Authority given him by the ‘A&ls. of 32 & 34
H. 8. to the youager-Son, upon which Wardthip or primer
Seyffnn 1s. faved '\and given by the faid Alts to t.he. King;
Thar the . faid Reverfion depending upon the faid Eftate-
t2il fhall not hinder the Devife of the other Liands held in
Secage purchafed afterwards, becaufe the King is once fa-
tisfied for ity as if a Man makes a Feoffment of Lands,
whereof Past is held by Knight's Service s Capite, to
the Ufe of his elder Son and the Heirs Males of his Bo-
dy, and afrerwards to the Ufe of his younger Son in Tail
or in Fee, and dies ; if the King be once fatisfied of the
Wardfh, or Priuier (a) Seifin after the Death of the Father,
and afrerwards the elder- Son dies withour Iffue, he fhall
nat have another Primer Scifin after the Death of the
Elder, as it ‘has been cfien refolved, for the faid Statutes
were {atisfed with the firft 5 fo in the Cafe at Bar; the faid
Statutes once wrought upen the Gift in Tail of the Acre iz
Cuapite, 2rd therefore the Reverfion of the fame Acre fhall
not refirain the Devife of the Lauds held in Socage newly
purchafed. 2. The faid Reverfion is (2) fruidefs, and rot
of any yearly Value, as long as the Eftate-tail continues,
and therefore is not within the faid A&s, for they do not
extend to fuch Hereditaments which are not of any yearly
Valie, as it is rcfolved in Butler and Baker’s Cafe, in the
=4 Part of my Rep. fol. »5. But it was reflolved, That the
fail Rey’n (¢) expetant upon the Eftate-tail did reftrain
the Devife of the whole Socage Land newly purchafed by
the cxprefs Letter of the A& 34 H.8. 5. And further Le
it declared and enalted, That all and [iigviar Perfou and
Perfons Laving a fole Fftare, &c. in Fee-fimple, &c. of or
i any Manors, Lands, Tenements, &e. in Poffeffion, Re-
verflii or Remainder, &c. bolden of the Kiing by Kuiglt's
Scrvice in Capite : So that without Queflion the Devifor
has an Eftate in Reverfion of the Lands fo held, and by
Confequence he can devife but two Parts of the Landsnew-
ly purchafed. And as to the Cafe which has been put,
that the younger Brother in Remainder, after the King has
been once (4) {atisfied by the elder Brother, fhall not fue Li-
very ; it was agreed for good Law, becaufe in fuch Cafe the
Words and Meaning of the Stat. is fatisfied, and the younger
Son claims by Purchafe, and not as Heir to the elder Sony
and therefore after his Death he can’t be in Ward, or pay
Primer Seifin. And therewith agrees 14 Eliz. Dyer 340(2)
and Mart. Mene's Cale in the 9 ‘Part of sy Rep. f. 135. a. b.
And Coke Chief Juftice faid, That it was refolved in the
K.’s Bench, Hill. 35 Eliz. Regine in Clement Howard’s Caféy
That
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‘That if a (#) Man feifed of Lands in Fee, Part of which is(s) Co. Lit.

held of the King by Knight’s Service iz Capite, conveys two 111.b.

Parts of them to any of his ‘Sons, or to the Ufe of his Wife

for Life, or in Tail, in fuch -Cale he may by his Will devile N

the Reverfion of the two Parts, altho’ the Statute be in the

Disjun&tive, by A& executed, or by his Will, yet the Intent

of the A& was, that he thould have Power to difpofe two

Parts (%) entirely as to all Eftates, and to leave only the 3d (4 Co. Lity

Part to defcend, and that appears by the Words of the Star, '1%- %

of (¢) 34 H. 8. fc. t0-give, difpofe, will or affign by bis Will, (c) 34 Hi 8.8

or alt executed, by’ bimfelf folely, &c. or by all thefe ways or

any of them 3 which is as much as to fay, either by Will, or

by A& executed, &rc. or by ’em both, and asto the faid

Words of the Statute iz Poffe(fron, Reverfion or Remdinder.

It was refolved, Where the faid Zeonard Lovies had a Re-

mainder in Tail expeétant upon the Eftates in Tail limited L

to his Sons, that (4) fuch Remainder was not within the (¢) Moor 837,

faid A&t and therefore if 4. be feifed of Lands held in So-

cage, and B. feifed of Lands in Fee held by Knight’s Ser-

vice in Capite, makes a Lealc for Life, ot a Gift in Tail to

C. the Remainder to 4. in Tail, or in Fee; 4. by his Will o

devifes all his Land held in Socage, and dies, living the '

Leflee for Life, or during the Gift in Tail,-the Devile is

good for all the Lands held in Socage; for fuch Remaindet

is not within the Intendment of the Statute, but only, fuch

Remainder which may draw Ward{bip and Marriage by the

Common Law. As if a2 Man makes a Leafe for Life or for

* Years,and afterwards grants the (¢) Reverfion for Life or in () Co. Lie.

Tail, the Remainder in Fee, and afterwards the Grantee for 111, b.

Life dies, or the Donée in Tail dies without Iffue, fuch Re-

mainder which is now in Point of '(f) Reverfion, is within (f)Raym. 41,

the Statute, for it will by the Common Law draw in fuch Co-Lit. 111.b,

Cafe Wardfhip and Marriage, &&c. And that it ought to be

a Remainder of Tuch Nature, appears by the Words of the

faid A& it felf next following; Or if any Rents or Services

tncident to any Reverfion or Remainder s for no Rent or Ser-

vice can be incident to any Remainder but of fuch Nature,

As to the 2d Obje&t. it was refolved, That there was a

Difference betwixt (g) Hereditaments which of their Nature (2) Co. Lir.

are net of any annual Value, as bona & catalla Felow’ & Fu- ;,(’)I,c‘;: 8. o

gitivor’ Waif, Stray, & fimilia. Vide for that in Butler and o

Baker’s Cale, f.32.b. and the notable Opinion of Prifoz,

Ch. Juft. in this Court, in 32 H. 6. 22.4. upon the Stat, (b Raft. Pat4,

of 15) 1 H.4.c.6. and Things which of their Nature are of Co.Lit. 133.a.

an annual Value, but in refpe@ of a Gifi or Leale, abfjue

aliguo inde reddendo, they are not of any prefent Value,
M 43
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is in the Cafe st Bar, altho” the Reverfion in prefenti is
not of any annual Value, yet the Land it felf is of anannual
Value, and therefore fuch Reverfion is devifable, as it was
refolved by Popham and Anderfon Chief Juflices in the
Court of Wards, 77in. 54 El in Bedingfield’s Cafe ; where
the Cafe was, That Edm. Beding field of Oxborough in the
County of Norfolk Efq; was feifed of 6 Mavors in the Coun-
ties of Norfolk and Suffolk, 5. of onein his Demefn as of Fee,
and of the othersin Tail, with the Reverfion expeétant to

. him and his Heirs, and had Iffue Fhomas Beding field ; di-

€242

vers of which Manors were held of the Q. by Knight’s Ser-
vice in Capite, and every one of ’em of equal annual Value;
the faid Edmund by bhis laft Willin Writing devifed all the
faid Manors to divers Perfons and their Heirs, upon Truft
and Confidence for Payment of his Debts, and Advancement
of his Children, and died ; and the Eftate in Tail, which
deftended to his Iffue, wasmore than the third Part of the
Whole: Now the Queftion was, If the faid Devife thould
be void for a third Part of the Manor in Pofleffion, and a 3d
Part of the Reverfions in Fee 3 er if it fhould be geod for
the whole Manor in Pofleffion, and for the entire Reverfions,
er if it thould be good for the whole Maner in Poffef. and 2
Parts of the Reverfions ; and thofe Doubts arofe upon twor
Branches of the faid Statute of 34 H. 8. the firfl is 1n thefe
Words, Al and fingular Perfon and Perfons haviug a fole
Eftate in Feefimple in Poffeffiore, Reverfion or Remaindery
bolden of the King by Kmight's Service in Chief, fpalt bave
Jull Power, &c. to difpofe two Parts: By which Claufe it
feems the Devife fhould be void for the third Part of the
Manor in Poffeffion, for the Devifor had a {fole Eftate of the

" Reverfion in Fee held by Knight’s Service in Cagite. The
fecond Claufe is, And that the Kif}i Soall have, &c. for

bis third Part, &e. fuch Manars as fball defeend as well ir
il as Fee fimple 5 and that she Will of every (uch Devifor
of and for the two Parts of the faid Manors refidue, fpall
Srand good, albeit the Will be made of all his Feefimple
Lands. By which Branch it feems clearly, That if the De-
wifor had not any Reverfion in Fee but only the faid Eftate-
Tail, that the Devife fhould be good for all the Manor in
Pofleffion, but the having the Reverfion upon the Confide-
tation of the faid former Claufe, made the Queft.: And it
was queflio tortuofa & dificultaris plena. In which Cafe it
was firft refolved by the two Chief Juftices, That a Rever-

~fion in Fee expeftant on an Eftate-Tail feck and fruitlefs,

was within the faid A&, for the Caufe and Reafon aforefaid.
2, It was refolved, Thart the faid Devife fhould be good for

Co. Lit.111.b, two  Parts of the Reverfions, and for the whole Manor in

Poffef
4 -

'
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Poffeffion, and that by the Meaning of the Makers of the
A& upon both Branches, to the End the Debts of the De-
-vifor thould be paid, and his laft Will petformed, which -
was one of the principal Motives of making the faid A&t;
and fic determinata ngz't Jpinofa ilia queflio. Vide (&) 14(s)Dyer 308,
Eliz. Dyer 308. The Lord Pager being the Queen’s Te- ‘é‘ e og
nant by Knight’s Service iz Capire, levied a Fine to-the Ufe, 3y, ;Z?a" i
of himfelf for Life, and afterwards to the Ufe of his elder
Son in Tail, and afterwards to the Ufe of his younger Son
in Tail, and afterwards to the Ufe of the right Heirs of
the faid Lord Pager, and died 5 the elder Son of full Age
fued Livery, and paid the Value of the third Part of the
Land in Poffeflion, and the Moiety of the Reverfion in Fee;
according to the ufual Rate: Which proves, That the Aéts
of (#) 3= & 34 H. 8. being in the Affirmative, and which (§);:4.9.capix.
give the King Benefit in refpeét of the Pofleffion, take not 34H. 8. cap.5.
away fuch Benefit which the Common Law gave the King
for the Reverfion of the fame Land. ,
It was alfo refolved, That altho’ (¢) Hereditaments which (c) Co. Lit.
of their Nature are not of anyannual Value can’t be devifed, ”(‘:'Ob' b
yet if they be held iz Capite, they fhall reftrain the Devife %mefg,:a’,
of Manors, Lands, &¢. and fhall make them void for 2 34
Part, for the Heredirament held by Xnight’s Service iz Ca-
pite, need not be devifeable,  And the Chief Juftice in his
Argument for the more Per{picuity, divided the faid intri-
cate and prolix A&sinto feveral Branches : The fitft Branch
out of the faid A& of 54 H. 8. which has been mentioned
before; Al and fingular Perfon and Perfons bhaving a fole
Eftate in Fee-fimple; &e. of and in any Manors; The 2d;
Holden of the King by Knight's Service in Chief. The 3d is
out of the A& of 32 H.8. Saving, &c. ro the King the Cu-,
ftody, Wardfbip, or Prinier Seifin, zhe clear yearly Value of
the third Part of the fame Manors, Lands, &c. The fourth -
Claufe is out of the Statute of 34 H. 8. Muay give; difpofe,
will or affign two Parts of the fume Manors, &c. The fitth
Claufe is out of the A& of 34 H. 8. That the King fball 1ake
for bis full third Part, &c. fuch Manors, Lands,&e. as fbail
defeend as well of Iuberitance in Fee-Tail as Feefimple.
And out of thefe feveral Branches 6 Times were obferv’d ; for .
(d) Fudicis officium eft, ur res, ita tempora rerum Que-() 1o Cd.
rere,quefiro tempo sutus erisand omnia tempus babent € ba- 2175 Lo
bet fua tempora tenspus. The firlk Time is cempus babendi,eve- 3 Bulk.i70.
7y Perfonz baving, &c. The fecond Time is tempus renendi,
bolden of the K. &c. The 3d Time isrempus difponend:,may
give, difpofe, &e. and it is to be known that by fuch Difpo-
M 2 fition



I.toNarRDp Loviess Cafe. Part X,

“fition there is # Vefting either in the Subjeft or the Kings
in the Subje&, either by A& executed by the Com. Law. in
the Life of the King’s Tenant, or by laft Will, which vefts
only by Force of thefe Afts; in the King, only by the
Death of his Tenant, for then Wardfhip' or Primer Seiftn
vefts in him. The fourth Time is tempus appretiand: feu

" eflimandi, the clear yearly Value, &c. 'The fifth Time is
rempus providendiy plenam tevtiam partem, to defcend in
Fee or in Tail, a full third Part, &c. to deftend cr come.
by defeent, as well of Eftates of Inkeritance. in Fee-Tail as
in Feefimple. 'The fizth Time is by Conflruétion on all
the Parts, s. tempus continuandi, feu tempuns continuum.

And it was held, That the faid three former Times
ought to concur, f¢. the Time of baving, the Time of
holding, and the Time of difpofing ought' to concur toge-
ther ; and therefore if a Man be feifed of an Acre of Band
in Fee held of the King by Kuight's Service iz €apite,and
of other two Acres in Fee held in Socage, and the Tenant
enfeoffs his younge# Son of the Acre held in Chief, and of
one of the other Acres, To have to him and his Heirs ; and
afterwards he purchafes Lands held in Secage,that in this
Cafe he may devife 21l the Lands newly purchafed held in

vt Co.24.a, Socage, and that for three Reafons. 1. Becaufe he had no
€o. Lit.11. b, Lands held by Knight Service iz Capite at the Time of the
Devife, for the faid A&s have made 2 Marriage or Conjunc-

tion of the Lands which the King’s Tenant had in Socage,

with the Lands which he held of the King by Knight’s

Service in €gpite 5 for the Words of both the Adls are, F-

very Perfon, &c. having Manors, Laxnds; &c. may give,

difpofe, &c. two Pares of the fame Manors, Lands, &e.

And the Saving in the faid A& of 32 H. 8. is Saving a full

third Part, &c. of the fame Manors, Lands, &c. fo that

when the Tenant has conveyed the Lands held izz Capire to

his younger Son, now when he makes his Will of the Lands

newly purchafed, he has no Lands held of the King i a-

ite at the Time of the Devife, and the Statutes refrain

only the Lands in Socage, which he had at the Time of

the Having of the Lands held iz Capite. 2. Fhefaid A&s

give him full Power and Authority tro give, Aifpofe,

will or affign two Parts for the Advancement of bis

Wife, Preferment of kis Children, or Payment of bis
Debts : So that when the Stat. has given him Power to con-
vey two Parts (whereof the Land held by Knight Ser
vice 77z Capite 1s Part) the Intention of the Makers of the
Adls never was to prefume him, who has according tgo

e
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the Afts conveyed the Land,to have the fame Land for any”

Intent or Purpofe ; and as it is refolved in Mighs’s Cafe i

the 8th Part of my Reports, Trin. 7 Fac. fol. 194. Land

which is conveyed to one of the faid three Ends can’t be faid

() covinous, becaufe it is warranted by the A&. 3. The(s)1Co0.163.b.

great Benefit which the King has by thele Statutes was ob-16+2.

ferved,for the King’s Tenant iz Capite before thefe Sta:uresgﬂ;g}:ﬂl 1708 -

might have {u conveyed the Land to any of the faid three

Ules, that the K. fhould never have (¢) Ward(hip nor Pri- (5 Co.Lir.78,

ser Seifin, as appeats in Sir Geo. Curfon’s Cafe in the fixth’ go 7}%‘ b

Partof my Reports, 1. 75.b. And therefore it would not be ; g 1(2, '

reafonable to interpret the Statute in Prejudice of the Sub- 111, 112

je& againft the exprefs Letter, 5. by Saving a 3d Part of the

fame Lands which the King’s Tenant then had, to extend it

beyond the Words to Lands held in Socage, which he pur-

chafed after he had conveyed over the Land iz Capite. But

the greater Queftion was, That if Leon. Lovies the Grand-

father had conveyed (as was admitted) the Land held' by

Knight's Service' iz Capite to Wwm. Lovies his 2d Son in

Fee, ¢5¢c. with Power of Revocation 5 fo that he had Power

over the Land, and might difpofe of it, if that fhould re-

firain the Power of Leon. Lovies to Devife all the Liand in

Socage newly purchafed. But the Chief Juftice held it

all one for the Reafons and Caufes aforefaid 5 and co po-

tius, beceufe the Statutes gave him Power to give, difpofe,

&5¢. two Parts, €9c. at his Will and Pleafure ; fo infomuch

as his Will and Pleafure appears to convey the Land to

William, as is aforefaid, with Power of Revocation, he there-

by purfues the Power which the Statutes give him, guod

Nichols Juft. conceffir, And asthefe Statutes have been put

in Ure according to the exprefs Purview, altho’ Damage

has accrued to the Subje®, as in Pincent’s Cafe briefly

vouched by the Lord Dyer, 22 ElL 367. Is was rclolved,

That (¢) if the King’s Tenant by Knight’s Service iz Ca- () Co.Lir.38.b.

pite conveys the Lands to the Ufe of his Wife and her Heirs, S!‘-]ag- 7.

or to the Ufe of his youngeft Son and his Heirs, and dies, p/"{'¢ o0

his eldeft Son within Age, that altho’ the Eldeft Son be dif- ’

inberited, yet afiftio addetur affitlo, he fhall be in Ward

to the King, altho’ he has nothing by Defcent, by the ex- (4)co.Lir.-5.0.
refs Purview of the Statute: So no Interpretation fhall 6 Co.77. a.

ge made for the Benefit of the King againft the exprefs Se) Co Lir3. b,

Purview ; and therewith agrees W74y Ch. Juft. in Buricr and ,:,ijf;;em 239,

Raker’s Cafe 31.0. And therefore if 2 Woman the K.’s Te- CrEl;s3, so9.

nant iz Capite has Iflue a (4) Baftard Daught. and conveys é‘?}ig;g?-

the Lands to her(¢) Baft. Daught. and dies, the K. fhall not &/, 4;{.1'

have Wardfhip; for if it be within the Statute of 32 H. 8. Noy 35.

it ought to be a Child in Law and Truth, and not in ’-Ko'f_‘t\f#-

M 3 RCPutation 1 Ande,. e
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{é?”my»_% ¢5.p14 Repytation, as it is refolved in Fhornton’s Cale M. 17 & 18
6?“',0.Li7t7 - FL Dy. (a 345. Vide 12 FL (b) Dy. 296. and yet a Chan-
(6) Dy.296. try in (¢) Reputation’ was adjudged withinthe A& of 1 E,
pl. 23, 6. ¢ 14. 22 ElL Dy. (4) 368. in the Dean of Paul’s Cafe.
(fz),?' ROI“RC‘\" And the Chief Juftice faid, That it was refolved in the
Hob 308.  Court of Wards, T7in. 25 El. That Where Sir Nicholas
go‘;}dgb- 91. (o) Stramge Knight was the King’s Tenant of the Manor.of
C?_‘h'g s Huanftanton, and of divers Manors, Lands and Tenements
1{one‘s « 3. held in Capite in the County of Norfolk, and Hamond
& Leonard 159, Styamge his eldeft Son and Heir apparent purchafed the
"”oéo.”_a. faid Manors, Lands and Tenements of him bona fide for
(4) Dy. 368. Money, and the faid Sir Nickolas died, the faid Hamond of
pl 7. Ny full Age, and this Matter was found by Office ; and it wag
‘,‘0%?;.105' " refolved by Wray and Anderfon Chief Juftices, That he
Leon.156%c. thould not pay Primer Seifin, for the Words of the faid Sta-
e&ki%fﬂ'elérf'tutes are give (which implies'to be done ex mera liberali-
Hoslvs Ait'7 tare & voluntate : Vide Bratton, lib. 2. c. 5.f. 11.) and al-
1717. tho the Words are, Jifpofe and affign, yet the Conclufion is
;c')(t;oi:ns'ﬂa' for the Preferment of his Children, &¢. and Purchafe can’t
Co. Lit, '75_‘;*; be called Preferment, for every Preferment ought to bealfo
| 0 paemera liberalitate € [pontanea voluntate 5 and accordingly
it was refolved (as then it was faid) in Porrige’s Cafe in i,

12 El. And Randal's Calein 4 € 5 P. €& Al Dyer 158.

was cited by every one of the Juftices in the Argument of

(f) Dyer 158, this Cafe. (f) A Man feifed in Fee of Land of Socage
pi 33.  Tenure affures it to the Ule of his Wife for her Jointure iz
38‘; 360' : ann. 32 H. 8. and afterwards iz ann. 2 E. 6. he purchafes
2 ool os. Lands held by Knights Service iz Capite, and of two Parts
< thereof -makes his Will and dies, his Heir within Age, and
if the Queen fhould have any of the Socage Land to make

a full third Part of the Whole, was the Queftion : And re-

folved fhe fhould not, for the Words of the A&of 34 H. 8

of Explanation are, and having no Lands bolden Ly Kiigh:ts

Service, which proves, that the Time of baving, Folding i

Capite by Knights Service, and of 4ifpgfing, ought to con-
(g)Ca.Lit38.a. cur. And a {g) Difference was taken and agreed between a
D Difpofition by 4t executed in the Life of the Devifor,
and by his laft Will in Writing : And therefore if a Man

feifed of Lands held in Sosage of the yearly Value of twen-

ty Pounds fer annuiz, and has no Lands held iz Capite by

Knights Service, and makes his Will in Writing, and there-

by devifes the Socage Land to another in Fee, and after-

wards he purchafes Lands held by Knights Service in

Capite, of the yearly Value of twenty Shillings, dnd

dies, this Devife fhall not be good for all the So-

¢age Lands, for nothing is difpo%ed or transferred o-

ver by the Will, till the Death of the Devifor, and

there was an Union of the Land held iz Capire,

and of the Land of Socage Tenure, fo that the Time of

i e
Luving
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Laving, bolding and difpefing concur'd; and therewith agrees

the Opinion in Butler and Baker’s Cafe. So, and for the

fame Reafon it is there held, That if a (2) Man be feifed (2) 5 Co- 5.3
of Lands held by Knights Service iz Capire, and of Lands Co. Lic. 1115
‘held inSocage, and by his Will in Writing devifesall the faid
Lands, and afterwards aliens the Lands held 22 Capize, that
this Devife is good for all the Land in Socage; and many o-
ther Cafes to the itke Effeét put in Burker and Baker’s Cafe
which you may fee there. And where the Stat. of 34 H. 8,
faith, . two Parts as well of the faid Manors, Lands, Tene:
ments, Rents and Hereditaments, asof all and fingular iis ~
other Rewts and Hereditaments 5 thefe laft Words, a5 of aif
and fingular bis other Rents ought to have Reference ro the
Beginning of the Sentence, ft. having a folé Eftate, &c. of
or iz any. Manors, Lands, &c. holden in Capite. For if
he has no Land iz Capite, he is not reftrained to devife but
two Parts, for then he may devife the Whole : But thefe
Words were neceffary to be added; for the Beginning of this
Branch extends enly to enable the Tenant to devife, ¢,
two Parts of the Lands held iz Capite only; and therefore it
was” neceffary to.add, As alfv of all and (Tngular bis other
Rents and Hereditaments not holden iz Capire by Knights
Service? But all the Words. together preve (as has beenfaid)
that the Time of baving, holding and difpefing ought tocon-
cur. As tothe. 4th Time, f£. From what Time the Value of |
the Lands whereof the King fhall have the third Part {hall
be taken, it was refolved, that the Value of the Lands fhall
be taken asthey are at theTime of the (5) Death ofthe K.’s (5) co. L,
Tenant, for then by the Suving in Cafe of alt executed, the 1i1. b.
Title of Wardfhip and Primer Seiftn veils in the King 5

and in Cafe of Will it alfo takes Effeét for two Parts by the

Death of the Tenant, and the third Part delcends to the

Heir, of whom the King fhall have the Wardfhip or Pri-

wer Seifin; {o that rempus appreciandi ought to concur with

the Time of the Death ; but the Time of vefting in the

Subje@ by a&t executed, and the Time of Value, do not

concur. And the Refolution of Virgil (¢) Parker’s Cafe in'(;y 8 Ca.173, b
the eighth Part of my Reports, the laft Cafe, wascited and o, Li. 75,’ b,
agreed to be good Law : Where the Cafe was, That Zirg.

Parker was feifed of the Manor of Fufbil in Fee, held of

the King by Knights Service, as of his Dutchiy of Lancs-

Jler, anno 29 Fl. made a Feoffment of half of the Manor-

to the Ufe of himfelf for Life, and afterwards to the Ufe

of Mary, whom he intended to marry, for Life, with di-

vers Remainders over ; he married Mary Cony, and af-

terwards devifed the other half to divers, for Payment of

his Debts and Legacies, and died : And it was refolved,

M 4 That
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That forafmuch as the' Advancement of his Wife is as well
within the Statute, as Payment of his Debts, and the Stat.
(as to Value) principally takes its Effect by the Death of the
King’s Tenant ; for this Caufe, altho’ the Eftate of the Wife
has the Precedency, it was refolved, That the 3d Part of the
.King fhould be taken (#) equally out of both Halfs, and not

~out of the Half fo devifed only,and accordingly, as it appears

there, it had been refolved divers Times before. . As to 5.
Time, f¢. To Provide a 3d Part to defcend, it is tobe known,
Thatif 2 Man feifed of certain Lands, Part of which is held
in Capite by Knights Service of the yearly Value of 60/ pen
ann, all which Lands he conveys to one of the faid three U-
fes, and afterwards purchafes Land of the yearly Value of
‘201, or more, in Tail or Fee, and leaves it to defcend for
the 3d Part due to the King, it is geod enough, for this
Time to provide a 3d Part, need not concur with the Time
of having, holding or difpofing by A& executed 5 but it is
fufficient if this Time concurs with the Time of the Value, fZ.
the Time of the Death of the K.s Tenant 5 and thisappears.
by the exprefs Words of the A& of 34 H. 8. 5. That the K.
all take for bis full 34 Part fuch Manors, Lands, &c. as
fball defeend in Fee-Tail or Feefiingle, without any Words
of Ref.rence or Reflraint, or any Union made: of thefe
Lands which, defcend with the Land held iz Capite. by
Knights Service, as the other Claufes aforefaid are, Asto
6. Time, fe. tempus continuum, to {fome Purpote Time
ought to continue #fgue a4 mortem, and in fome Cafe poft
-mortent 5 ufque ad mortem 5 the Eftate conveyed toany of the
‘faid three Purpofes, ought to continue 'till the Death of the
King’s Tenant; as it isrefolved in (b) Bingham’s Cafe ; in
the fecond Part of my Reports, f. 91. a. b. Poft moricm,
1. The Tenure by Knights Service 7z Capite ought to con-
tinue poft mortem, for it the Tenure be but during the Life.
of the Tenant, fo that it doth -not continue after his (¢)-
Death, it will not reftrain the Devife of the other Lands, as
it is held in Butler and Baker's Cafe. 2. The Eftate
of the Land held pught to continue after the Death of
the Tenant ; and therefore if Tenant in Tail be to.
him and the Heirs Males of his Body, the Remain-
der in Fee to another, of Land held by Knights Service
an Cagite, and he is feifed of other Lands in Sacage:
in Fee, and by his Will in Writing he devifes all his So-
cage Lands, and dies without Ifflue Male, in this Cafe the:
Devife is goed for all the Socage Land, for the Eftate of
the Land held determined by his Death, fo that ‘there
was no Caufe of Wardthip at the Commen Law. The
fame Law, if the Eftate of the Land held be defeated by
Condi-
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Condition after the Death of the Tenant. Zide 13 Ziiiz. (a)(a) Dier 258,
Dyer fo.5. The Privity of the Heir of the Ten’t ought to V- A
continue after his Death 5 and therefore if the King’s Te- | Kcb, o,
nant iz Capite conveys all his Land to any of the faid three 2 Keb, 145.
Ufes, and is afterwards attainted of Treafon, and afterwards &% Lis. 76.b.
he dies his Heir within Age, in this Cafe the King fhallnot 1412},13'39,
have the Wardfhip, becaufe he dies without Heir in Refpeét 2Rol.Reép. 469.
of the Corruption of Blood, and in which Cafe no Wardfhip gf)) g",‘['ff‘78'° .
. T aker’s v
can accrue by the Common Law, (&) as it was refolved in Chion, 433.
Sir Ewerard (c) Dighy's Cafe, Mich. 7 Fac. in the eighth Wilfon's Hift.
Part of my Reports, fol. 165. b. a;eﬁim
2. If the Ufes limited by the faid tripartite Indentures ihe Common
to William Lovies in Tail, with the Remainder over, are Law. '
in Contingency or not 2 Or if the Ufes be immediately ex +,,1.3 . 10
ecuted by the Statute of * 27 H. 8. of Ules in William T
Lovies with the Remainders over 2 And the Chief Juftice
held, That the Ufes were in (4) Contingency, and not ex- () 1Rol.Rep,
ecuted till the Death of LZeonard Lovies the Grandfather, #35- ‘
for when he has by the faid Indentures limited to himfelf. ' =% 2%
an Eftate for Life, and upon the Matter Power to make
Leafes for Life, Lives or Years, without any Reftraint of
Lives or Years, then when the Limitation is farther to the
Ufe of the Performance of his Laft Will and Teftament,
and to the Ufe of fuch Perfon and Perfons feverally to whom
he by his Laft Will {hall devife any Fflate or Eftates, by
thefe Words, without Queftion he may devife the {aid Land
to any Perfon in Tail orin Fee, (for he had Power before
to make Leales for Lives or Years, without any Limita-
tion) and by Confequence the Ulfe limited o Williamwe Lo-
dies in Tail, with all the Remainders over, are in Contin-
gency. For where it is (¢) doubtful and incertain whether (¢) 2 Rol. 419.
the Ufe or Eftate limited iz fururo will evér veil in Eftate %,f“ A
or lnrereft or not, there the Ule or Eftate is {aid to be Y- Ted.
in Contingency, becaufe upon a future Contingent it may
either veft or never vefl, as the Contingent fhall happen ;
and therefore there is a Difference betwixt fuch a Contin-
gency as aforefaid, and a Limitation of Eftates by Words
of Contingency, which extend upon the Limitation of
former Eftates, and which veft in Eftate or Intereft imme-~
diately to take Effect in Poffeffion 72 fururo, asin 5 E. 3.
29. (f) William leafes to fobn for the Life of 7obn, (f)Buifirizo
tendring to William 405. Rent during the Life of IVil- Lic Rep. 316,
liam, and after the Death of William to Fobn and his 3
Heirs, this Remainder to Fobz can’t veft immediately, '
becaufe peradventure it will never veft in Eftate or In-
tereft, and the Contingent in this Cafe is the Time of
the Death of William 5 for if Williame dies, Fobn living,
the Remainder is good ; but if William {urvives _70]93
an

-
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(#)Plowd 33,2, and dies after him, the Remainder is void. ide(a) Plo.
B Com. in Colthirft's Cafe. Pafch. 36. Eliz. Rot. 348. inter:
®) Cart. 203, (b) Affor_and Hore in the King’s Bench, the Cafe was;
'i?“}fer' ”C’é That a Fine was levied to the Ufes of 4. and the Heirs
,g'; P-25% Males of his Body, till he or the Heirs Males of his Body
‘ has done fuch a Thing, and after fuch Thing done to the
Ufe of another in Tail, and dies without Iffue without

any Thing done: It was adjudged, That the Remainder

was in Contingency, and #ever fell. If a Man has made

feveral Leafes of two feveral Acres of Land for two {eve-

ral and diftiné&t Terms, as well in the Commencement as

in the End, and afterwards makes a Leafe of both Acres,

to begin after the Determinations of the faid feveral Terms

for forty Years, it fhall not expeét to begin after the laft

¢6) Cr. Jac.259, Leafe, but (¢) fhall veft immediately in Interefl, reddendo
o, Jingula [ingulis, as it is adjudged in Jultice Windbam’s Cafe
:ngxuag 184 in the fifth Part of my Reports, f.7.b. (§ vide (d) 6 E. 3.
e P-2% ¢2. a good Cafe. Vide (¢) Boraftor’s Cafe inter Hinde and
3 Keb.8s.  Ambry in the third Part of my Reports.) For it vefts im-
}I\’;lm';”f' mediately in Intereft, to begin in Poflfeflion after the De-
(d‘j"z’RiljRep, termination of a former Term for Years. But in the Cafe
4171, at Bar, nothing can veft by the Devife to William Lovies,
}’5““83";‘ o, Dot the Remainders over till the Death of the Devifor,
Cr.glac. w61, becaufe he has Power by his Will to devife to any Perfon
s10. any Eftate, be it in Fee-fimple if he will: Ergo it can’t
Palm. 141 veft immediately in William Lovies, and by Confequence
in none of the Remainders; upon which it follows, that in

()6 Co. 13. 2. the mean Time the Ufe of the Fee vefts (f) again in Zeo-
'”COI- 11;“' '11.b. 51974 the Grandfather, (as it was adjudged in Sir Fa.
Tee Rep. 288, Clere’s Cafe) and then he was feifed of Lands held iz Ca-:
321, " pite at the Time of the Purchafe of the faid eight Acres in
gr°°(":;rr931757- which, &c¢. And for this Caufe, he having difpofed two
T Parts by A&t executed according to the Statrute, he can’t
devife the faid eight Acres. For it appears by the Record,

that he has conveyed by the Feoffment, Lands and Tene-

ments of the yearly Value of 55/ 65, 8 4, and the Land

mentioned to be devifed is but of the Value of 24/ 145.

10 4. per Annum, and the Feoffment can’t extend to the

faid eight Acres, for they were purchafed after; but being

a Laft Will fhall be a Dire&tion to declare Ules upon the
Feoffment ; and when the Land fhall pafs by the Will it

felf, and when by the Feoffment, vide the {aid Cafe of

(2)Jenk. Cent. Sir (g) Ed. Clere. But againft this it was objected, That
grO‘El - the. Fee, which Zeonard the Grandfather had by Opera
Cr. Jac. ;Ij ration of Law, vanifhed by his Death, in as much as he
Moor 476, s67. mede no Difpofition of the Land in Fee-fimple by his
C%gg“-‘é"b- Will, which was granted as had been refolved before. But
35535 it was anfwered and refolved, That the faid Reverfion:
, in
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in Fee expeftant upon the Effate-tail, did not vanifh, as
fully appears. Another Objeftion was made, That foraf-
much as the Words of the Statutes of 32 €5 34 H. 8. are,
Lawfully exccure in bis Life, &c. in this Cafe, foralmuch
as the faid Ufes were in Contingency, no Execution of any
“Eftate was, but after the Death of Zeonard the Grandfa-
ther, and {o ocut of the Statute. To which it was anfwered,
That after the Death of the faid Zeonard the Grandf. the
“faid Eftates were derived, and took their Effence and Ef-

86

fe&t by Force of the faid (2) Feoffment made, and fo upon (4)6 Co. :2.a.
the Matter executed in his Life. Alo it was held by the S" Liv. zu.b.

Chief Juftice, That the Remainder to Willianz Lovies by
the Will is contingent, forafmuch as no Alienation is found !
to be made by Thomas; for in Effet it is a Devife to ¢

71

B;ov.ml. 52,
Bulftr. 200.

Cr. EL 858.
v. Car. 39,

Thomas and his Heirs Males; provided, that if he aliens Hob. 160.
it, that then for Want of Iffue Male of his Body, it fhall Moor 262, 567.

remain to Williaiz, §5¢. So that there are two main Impe-
diments to the Remainder, f. that there was no Alie-
nation, and if there had been-an Alienation, then alfo it
would be repugnant, that after the Alienation the Land
thould remain to William, and {o quacunque via data the
Remainder as this Cafe 'is doth not veft in William. And
the feveral Peninings of the Devife to 7 homas with Contin-
gency to remain over to William, and of the Devife to Wik
liaz and the Remainder oveg were obferved, which prove

feveral Intents in the Teflator, as appears in (&) Edriche’s (b) 2 Rol. Rep.
Cafe, in the fifth Part of my Reports, fo.ui8. a. b. upon ﬁfh;g;: 9.
the Statute of (¢) 32 H. 8, of Rents. But this Point was (¢) 324.8c.57.

not refolved by the Court. Another Point at the Common Vaugh. 48.

Law was alfo moved in the Cafe, f¢. Whether the faid Re-

¥ 375.pl. 20.

Raft. Rents 2.

vocation mentioned in the Record was f{ufficient or not: Co.Lit.162.2.b.
Touching which, there are three Things to be confidered, 35t-b.
1. His Power referved to him by the Provifo of Revocation, ";Foﬁg b.5o 2.

2. In the Revocation if he has purfued his Power; Firft, the g

Words of the Power divide themfelves into five Branches. 7

1.0.64 b.65. a,

Co.38.b.

1. That it the faid Zeonard Lovies fhall be difpofed 20 Cr. El. 3o5.

alter, change, or to make woid prad’ feoffamentum, &¢.G
2. Vel aliquem ufum feu ufus, €. fuperius limitar’, 3.Vel1

ratione alicujus afns, §c¢. 4. Aut (i pred’ Leonard Lovies
Avus difponeret rebabere omnin & fingula pred’ Maneria,”
&c. wel aliqguam partem eortindem. 5. Vel endemn Maneria’
vei aliquam parten eorundem difponere vel donare 112 ali-
quo alio modo, el eadem aut aliquam pariem eorundein re-
habere ¢idem Leonard’ & Hered® [uis, ut in priftino ftarw
Ju0,85¢. € fuperinde fignificar’ voluntay € beneplaciv’ firuin
inde to the Feoffees or any of them, &5¢. g4’ tuunc tinmcdiate,
&c. the Maners, &¢c. thould be to the Ufe of Leonard the
Geandfather and his Heirs, &2 in priffino flatn_fue.

oin

Cr. Car. 471,
oldsh 30.

Ander{lgy.

aliquem flasm vel ffarus qui accrefeerens feu execus foreme GO,ENT- 119

Leon. 3c2.
Leon. 153.
€on. §9.

&>
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Then the Revocation ftands upon two Parts: 1. He figni-
fies to the Feoffees that fo much of the FPeoffment and In-
dentures,which concerns cerrain Manors,fhall be void, which
was objefted can’t be, becaufe the Indenture was made
26 Sept. ammo 12 Fliz. Regins, and the Feoffment was
made 28 Sept. following. and therefore the Indenture pre-
cedent can’t avoid the Feoffment which paffed by Livery
fubfequent. Alfo he declares, Thar fo much of the Feoff-
tent and Indentures, and no more, as concern only Parcel
of the Premiffes, fhall be void ; and admitting that the
Feoffment and Indentures may be avoided, and made void
in all, yet they can’t be avoided in Part, s. the Deed of In-
denture quoad one Manor to be made void and to lofe its
Force, and guoad another to fland asa Deed, and of fuch
Effed, as it was objefled, is the fecond Branch, s. Jwill
that fo much and no more of the (wid Feoffinent and Inden-
zures, and every Clanfe and Article theren comtaingd, to be
utterly fruftrate and woid, &c. 3. The Nature of the
Things to be revoked was confidered, That all the Decla-
‘rations and Limitations of the Ules in the Indenture at the

-Time of the Deed of Revocation, were only in Contingen-

(=) Co. Lit.
341. b,

3

{&) 2 Rol. 792.

cy, and nothing in Eftate in Pofleflion, Reverfion, or Re-
mainder or in Intefeft, but only in Poffibility, which can’t
be revoked, or changed, or altered ; for a Revocation, Al-
-teration or Change, prefluppofes a former Effence, as the
Rule of the Logician is, (2) Omnis privatio prefupponit
shabitum : And altho’ future Powers and Authorities annexed
to Eftates, . as a Power to make Leales, &c. given to him
who has an-Eftate for Life may with the Eftates be revo-
ked; yet it was objeéted, That when all is in Contingency
or Poffibility it can’t be revoked; and the . Ufe, which by
Operation of Law was vefted in Leonard Lovies the Grand-
father, can’t be revoked, for the Provifo of the Indentures
extends only to Ufes declared by the fame Indentures, and
not to an Ufe created by the Law. But it was anfwered
and unanimoufly refolved by the Court, That the Revoca-
tion was good : For Ulfes and Powers in.Contingency and
Poffibility, may by mutual Affent of the Parties be (%) re-
voked and determined, for as they may be raifed by Inden-
ture, fo by Provifo or Limitation annexed to them in the
fame Indenture, they may be extinguifhed and deftroyed,
either before or after their Effence. And it was re-
folved, -that thefe Words, The faid Indemtures, and eve-
vy Claufe and Article thevein contzined, extend to all
the Ufes and Limitation in Contingency and Poffibili-
ty. And this Refolution concurs with common Expe-
rience, 5. That Eftates limited to 1, 2, 3, &¢c. Sons, be-
fore any is born, are ufually by the like Provifoes,and with-

-out Queftion daily revoked, And without Queftion the

Inden-
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Indentures, as to the Direftion and Declaration  of Ufes,
may lofe their Force in Part, and fland in Part ;5 and if the
Operation as to Part be taken away by the (4) Provifo, (4) Co. Lit.
then the Feoffment for that Part is to the Ufe of the Feof- 237 &
for and his Heirs ; and by Confequence in the Cafe at Bar, = />
where Leonard Lovies had an Ufe vefted in' him by Ope-
ration of Law upon thé Feoffment, till other Declaration
was made by his Will, now by the Revocation he has an
abfolute Eftate in Fee-fimple, wz in priftino flaru fuo with-
out any Limitation. : ,

Alfo the Chief Juftice held, That the faid Devife to
T homas was but for Years, becaufe it is fo devifed in ex-
prefs Words; and againft the exprefs Words, no Inferencé or
Interpretation fhall be admitted in this Cafe, for the Words
are, Irem, I give, grant, will and begqueath, Yo my Son
Thomas all my Manors, &c. To bave and to bold to my f4aid
Son Thomas, and to the Heirs Males of bis Body lawfully
begotten, from and after my Death, for and during the
Term of (b) soo Years then mext enfuing fully 1o be cone= (jy Moor .
pleat and ended, &c. and the Remainders to Will. Lovies 310,  ~*7’
and others, to every of them and to their feveral Heirs Cr; Jac.62, 63,
Males of their Bodies, without any Reftraint to any Num- éaxogﬂr;"'l’
ber of Years ; and noze, the Liberty given to 7 homas is in 2 Brownl. 104,
thefe Words, Otherwife than to leafe, &c. the fame for Vears Cat-156.
determinable upon the Death of any three Perfons or lefi ?;’Iddp' Leg.
Number of Perfons : But in the Liberty given to Williame ™
and the others, the Words, Otherwife than they may lawo-' () ¢, Jac. 62
Sully do by the Starute of 32 H. 8, Which A& he doth not () Br. Eftare
mention_in the Devile to Zhomas: So infomuch as 7 homas 3
has an Eftate but for 500 Years, fo long as he has Iffue of (;)hfgﬁggib
his Body, he gives himPower only to demife for Years, but (f) 1Rol. 611,
to William who has an Eftate in Tail, he leaves him Power 741, 831, 915,
to leafe the Lands for three Lives or 21 Years, according 7 KR'OI.Rep 356
to the Statute of 32 H. 8. which gives fuch Power to Te- 2 Rol.Rep.12y,
nant in 'Tail, and therewith agreed Winch Juftice. But 424 .
thefe Words, During the Term of 500 Years, will make a 8; 1(1:3126“30'8
Limitation of a2 Term of Years to determine for Want of ; g.p, PHeB345
Iffue Male. And thatitis but (¢) a Term for Years in Swinb.135.
Grants, the Books are exprefs in the Point, (4) 11 4f. 21. | ?(‘)‘3];27"54:;
33 4f p. 17. 39 E. 3. 37. 19 E. 3, Accémpt 56. 9 H. 6. Gedb. 42, )
58. 22 H.6.33. 34 H. 6.27. Litt. 168. 10 Eliz. Dyer Dyer 7. pl 8.
276. Vide »1 H. 8. (e¢) Br. Eftates, the like. But as %VS:?E ?;; “3‘3
to that Point which had been controverted betwixt this ; Buifty, x’91,4°
Court and the Court of King’s Bench, in a former Ac- 192
tion brought upon this Devife, no Refolution as to that "érI“I’gé‘":l"f
Point was now given by the Court. Nore, Reader, if a viim, 334.
(f) Term be devifed to one and the Heirs Males of his Moor 758, 807,
Body, his Heirs fhall not have it, but his Executors, for g‘%}gé‘-wg

a Term 8{ 3;4,,. )
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(2) 1 Rol. 837 a Term which is but 2 Chattel can’t (2) be entailed; and
2 Rol.Rep. 125, Tuch Devifee may well alien the Term to whom he pleafes.
’ And fo it was adjudged Z7in. 18 Eliz. in the King’s Bench
in Peacock’s Cafe, and anno (zr) 31 Eliz. refolved by. An-
. derfon and Walmefley, being referred to them out of the

€r. Eiiz. 143. Chancery, between Higgins and Mills.

[See Reports 2. A. 106.andiz1 to 130. Brounker werf,
Cooke, That Lands purchafed after a Will made, will oz
pafs by the Devife. See alfo the Cafe of Archer ver/. Boken-
ham, ibid. 148 10 163. ad idem.}

s

Doctor
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"

"Dollor LEYFIELD's Cafe. o e

Faits.

> Hill. 8 Jac. 1. 2 B. R.

-

701912 (4) Leyfield Do&lor of Divinity brought an A&ion {4) r Bulfir,

o/ of Trefpafs in the King’s Bench, Hill. 8. Fac. Regis 154

Ror. 1282, againft Henry Hillary, for Corn and Hay taken Cr. Jac.317.

and carried away at O/d Cleve in the County of Somerfer.

The Defendant pleaded in Bar, That Queen Elizabeth was

feifed of the Re&ory of 0/4 Cleve in the fame County in

her Demefne as of Fee, as in Right of the Crown of Eng-

land 5 and by her Letters Patent 20 funii 35 of her Reign

(without faying (») here fhewed forth) demifed the faid (8) 1 Bulfde

Reétory to Conand Prowfe for his Life, who 16 Fan. anno s, )

3 Fac. Regis demifed the faid Reclory to George Pincomb Cr. Jac. 317.

for eight Years, if the {aid Conand tam diun viveret 5 and f7§°1; pr'

that the Defendant as Servant to the faid George took the ¢ Rz,x_;?e;,_zz,_

Corn and Hay as Tithes fevered from the nine Parts, and 5 Co. 74. 2.

averred the Lifc of the faid Comand : Upon which the L2ne 32-

Plaintiff demurr’d in Law, and fhewed the Caufe of his

Demurrer, becaufe the Defendant’s Plea amounted to the

(¢) General Iflue. And it was adjudged in the King's ;) winch 20

‘Bench, That the Bar was infufficient, becaufe the Defen- jenkins Cent.

dant in his Plea (4) did not fhew to the Court the Let-133.

ters Patent of Queen Elizabeth, made to Conand Prowyfe, (xi)scz‘in.‘hz'

which the Court took to be Matter of (¢) Subftance, and 1 Leon. 178.

which: the Defendant ought to have fhewed forth, al-1 Balftr. 1s5.

tho’ he, in whofe Right he juftified, had but Part of the {7 1&% 317

Etare. Whereupon a Writ of Error was brought in the (¢)Co.Lit2. 2.

Exchequer-Chamber, and there two Errors were moved ;

one, which was affigned by the Plaintiff for the Caufe

of Demurrer. s..That the faid Plea amounted to the

General Iflue, becaufe the Defendant gave the Plaintiff
o ne



{2) 1 Leon. 44,
8o, 193, 3711,
Cr. Eliz.232.
Hob. 133, 198,
232, 301. ‘
Hutr. 15.
Moor 885.
1Rol Rep 112,
Goldsb. 37, 47,
48,49.
Savil 78, 87,
Palm 368,
1 Ander{ 159,
151, 160, 168.
7 Co.9.b.
Poltea v2. a.
g4 b.
Jeok.Cenr.xz3.
Co. Lit. 7r:a.
304. b,
(6)Cr.Cat.t57.
Cr. EL 146.
Cr. Jac. 165,
9.
3 891d 106.
(c) 11 Co.10.2.
Br.Travers per
{ans ceo 67.
Poltea o0 b.
Br. Cebur 59
Doét. placit.;8
(#) Br. Colour

20.
Br. Emble-
ment 90.
Poltea 91. a.

(e) Br. Juri(-
diétion 41.
Firz.Jurifdiét 5.
Br. Colour 14.
Poitea 9i1.a.

* Q. Standing.

Doflor Lrvrierp’s Cafe. FPart X,

.5 Colour, in which Cafe no Judgment ought to have been
given againft the Defend. but the Court ought to have ruled
him to anfwer over ; the Second, That for Want of fhewing
the faid Let. Pat. the Court ought not to have given Judgm; <
agginft the Defend. for two Reafons. 1. Becaufe by Law the
Letters Patent need not be fthewed forth. 2. If they ought
to have been fhewed, yet that is bur Matter of Form, and
not of Subftance ; and therefore by the Stat: of (2) 27 Eliz.

‘Reg. c¢. 5. forafmuch as he has not fhewed it for any Caufe

of his Demur. he fhall not take Advaptage of it. As to the
firft, it was objefted, That the faid Plea in Bar amounts to
the (%) General Iffue, becaufe the Defend. has not given any
Colour to the Plain, nor any Pofleflion upon which he may
ground his Action, and thereupon they cited (¢) (11) 2t E4.
&5. 2. In Trefpafs for certain Cart-loads of Qats taken and
carried away at Bodmin, againft the Prior of Bodws’ 5 the
Def. faid, That the Corn was growing in a certain Place in
B. inthe Parifh of Bodw’, whereof he was Parfon imparfo-
nee, and (being oblig’d by the Rule of the Court to fhew
how he came to the fame Parfonage) faid, That he had the
Impropriation by Title of Prefcription 5 and that the Corn
was {evered from' the nine Parts, and that he took them ag
his own Goods (and gave Colour) that he delivered them
to one 7. who delivered them to the PL to keep, and the
Def. took them. And in (4)21 H. 6. 50. a. Robert, Parfon
of the Church of Clifford, broughtan A&ion of Trefpafs a-
ainft divers, and declared of his Goods taken and carried
away, s. Wheat, Barley, three Coverlets, and three Blan-
kets. As to the Wheat ‘and Barley, the Defendant faid;
That before the Trefpafs one 4. was Parfon of the faid
Church, and the Parifh. had fowed their Lands with Wheat
and Barley the firft Day of M4y, and afterwards the fame
Day the faid 4. made the Defend. his Executors; and died ;
and gave Colour to the Plaintiff, That he was inﬂituteci
and indufted Parfon of the faid Church, and afterwards
the Parifhioners {evered the Corn from the nine Parts, and
the Plaintiff as Parfon took the Corn, and the Defendants
as Executors took it out of his Pofleflion. ~ And 19 1¢) H;
6. 20. . b. In Trefpafs againft B. Prior of L. for Brc\aking
of his Clofe, and taking and carrying away his Grafs be-
ing in Cocks : The Defendant as to the Clofe pleaded his
Frechold ; as to the Cocks, he faid, That he himfelf is
Parfon imparfonee, and that the Place where is fo much
Land of fuch 2 Town within the fame Parifh, (and he was
compell’d by the Court to give a Name to the Place) and
that the Cocks were there growing¥*, and fevered from the
nine Parts ; and you claiming to be Parfon of the fame
Church by the King's Prefentment by his Letters Pa-
tent, whereas you was not inftituted nor induced, took the
fame

4
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fame Cocks, and we took them again, and there Furreftue and ‘
Newron conceived that the Colour wasnot good. And in2H. e
4. 5. 2. The () Vicar of Saltafh brought an A&tion of Trel- (s) Poft. 91. 4
pafs for carrying away his Goods in §. The Def. alledged, %“z-r@}g}lf“ 2
that the Dean of Windfor was Patfon of S. and that he ag > '® RS
Servant took the Goods as his Mafler’s Goods, and the PL
Would have taken them from him, ahd lie would nbt fuffer
him ; and ruled by the Court no Ples, becaufe the Def. did
not acknowledge any Poflefion in the Pl not Property in him
at any Time of the faid Goods. (5)34 H.6.10. b. The Ab-(s) Pott.ot. &
bot of 8t. Mary of Yurk brought an A&ion of Trefpafs a-34H. C. 10 b.
gainlt Zobn Parfon of the Church of D. for taking of 30 /. gg:'}zc?““'
at 2. in the County of Zork. The Defend. faid, Tl%at there g, ivoperty 7.
is a Chapel of our Lady in the City of %ork in the Defen-Br. Colour 5.
dant’s Parifh, in which Chapel there is an Image .of ousLa-
dy, to which the People ufed to offer Gold and Silver 5 and
that the faid 30 L were offered there, and that he took them
away, as he lawfully might, and gave Colour to the PL s.-
That he delivered the Money to 4. to keep for the Defen-,
dant’s Ufe, who delivered the Money to the Pl. and the De-
fend. took it out of his Pofleffion, &5¢c. And in 39 H. 6. 1. 4.
& 24. Tn (c) Trefpafs, the Pl declared of 2 Horfes wiong- (c) Pott. o1.4.
fully taken 5 the Def. zid, That the Lord Larsmer is Lord lB)f- C°_‘l°“" 37
of the Barony of Godford, which is an ancient Barony, and o P 7%
has been Time out of Mind, &¢. Within which he and all
his Asiceftors; and all thofe whofe Eftate he has in the Ba-
rony, have had Waif and Stray a Tempore cujus; &5c. And
further faid; That the faid Horfés were flolen and broughe
within the Barony, where, §5¢.ard there the Horles waived,
wherefore the Defend. as Servant to the faid Lord, and by
his Commandment feifed, §5¢. and the PL took them; and
the Def. took therh again; and Exception was taken to this
Plea, becaufe the Def. gave not the Pl. any Colour: For al-
tho’ they were Waifs out of his Franchife, and the Defend:
feifed them, the PL has no Colour to take them; wherefore
the Def. faid, That the Pl. fuppofing that the Property was
in him before the Stealing took them ; but per toraim Curi- X
am the Plea is nought, without faying in Fat that the Pro-
perty was in him ; wherefore he pleaded accordingly. And
many other Cafes were put to this Purpofe, which I pus- .
pofely omit. Vide (4) 22 E. 4. 23.5. Againlt which it wad (4 Br. Coloie
argued by the Counfel on the other Side; Thatin this Cafe it i?LP' -
i« not neceffary to give Colour; for 2 Reafons. 1. Beeaufe the 7™ ﬁ?’fﬁgi’o";
Def: juftifies as Servant. 2. Becaufe the Beginning of the ;5. :
Bar is with the Queen’s Letters Patent. As to the firfl, (e) o) Pcoﬁl 82.b.
18 E.4. 3.4. was cited, whereinan Action of Trefpals for n = o0 54
breaking his Clofe, and 30 Loads of Wheat taken and carried »5..,

8 v, Ko
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away, the Defendant pleaded, That one Sir C. M. was:
teifed of a Carve of Land, whereof the Place, §&¢. in his De-
mefn as of Fee, and fowed the fame Land with Wheat, and
that the Def. as his Servant,and by his Cemmandment entred
into the {fame Land and cut the-Wheat, and carried it away,
as he lawfully might; And it was moved, That the Bar wasin-
fufficient becaufe the Def. gave no Celour: And it was held
by all the Juftices, that he fhould not in this Cafe give Co-
lour to the Plaintiff, becaufe in all Cafes where a Man jufti-.
fies'as (2) Servant to another,.sand by his Commandment,he
fhall not give the Pl. any Colour. As to 2. Colour always
aught to be %iven by him whe is (4)firft in the Conveyance,
ot elfe all before-is waived 3 and therewith agree (¢) 10 H. 7..

¥4.0.'15 F. 4. 32. a. (4) 18 E. 4 ¥0.4. &9 (€) 22 E. 4. 25.

#. Bod in this Cafe Q. ElL is the firft in Conveyance by her.

- Letters Patent, and the Def. can’t fuppofe that the Pl. claims

by former Letters Patent, for then that would give the Pl
a good Title ; as in 12 H. 6. Colour 54. In Trelpals for break-.
ing his Clofe, the Defend. faid, That one Z enfeoffed him, .
and the Pl claiming (f) by Colour of 2 Leafe made to him-
for Term of Years before the Feoffment, where nothing:

‘pafled, entred, &c. And there Fitzherbert conceives that

the Plea is not good 3 for if fuch Leafe was, it pafles. pre-
{ently, and 'when he pleads that the Plaintiff claiming by
Colour of a Leafe for Years, where nothing paffes, it is re-
pugnant in it felf : For when he fays by Colour of a Leafe,
this Word ZLesfe implies 2 Leafe in Law ; for otherwife is
is no Leafe.. As in Aflife, it is (g) no Plea to fay, that one
H. enfeoffed him, and the Plaintiff claiming by Colour of a-
Feoffment ‘where nothing pafled entred, for the Law in-
tends it is no Feoffm. witheut Livery 5 and therefore it is
the (b)'Ufe to plead, That the Plaintiff claiming by Colour:
of a Deed of Feoffment where nothing paffed, €Jc. for by
the Deed without Livery nothing in Truth pafled. So if the
Def. Thould fay in the Cafe at Bar, That the Pl claiming in
by Coleur of a former Grant of the faid Queen by her Let-:-
ters Patent, &c. that implies a lawful Grant, &c. But both.
thefe Reafons were difallowed by the Juftices. For as to-
the firft, It is true, when the Defendant in Trefpafs, &e.
pleads, that the (7) Freehold is in 7. §. ¢nd that he by his.
Commandment entred ; or that 7 §. is feifed in his De-
mefn as of Fee, which is all one (as the Book is in (k) 18
. 4.) and that the Defendant as his Servant, and by his.
Commniandment entred, there he need not give any Co-
lour, becaufe notwithffanding the Fee or Freehold be - to:
ene, yet the Pl may have a Leafe for Years, &¢. and th\e‘ri
WLk
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with agrees 22 H.§. 50. 2. But when fpecidl Title is made, )
as in 2 R. 3.8, Fob. Arwood brought 'Frefpafs of breaking ?:crﬂ E'Ll‘.ﬂyaéﬁ
of his Clofe againft one Fobn Dingle and Win. Dingle ; the Br. Colour 26
Defendants faid, That one 77o. Arwood was {eifed thereof,
and enfeoffed 7 2. and R. §. who enfeoffed Sir Yol Nor-
bury, Knt. and the faid # Dingle in hig own Right; and
the faid /. as Servant to him, €&¢c. and gave Colour to the
Pl by the faid 7. Arwood : And 1 H. 5. 19.4. 0. Rob. Red- . Forcible
7efh brovght a Writ of Forcible Entry upon the Statute of Entrie 24.
8 H 6. againft 7, B. qui placitavic quod Foban® Hoke ¢ 8 ¥ 6.¢.9-
. Hew’ Atwood fuer’ feifiti, &c. & fecffaverunt Fines & Sack-

vile in feodo, and the Def. ut fervieus, ¢Sc. & dedit colerem

Prout oportet, and traverfed the Force ; for when the Def.

makes fpecial Title to him in whofe Right . he juflifies as

Servant, there it fhall not be intended that the Pl has any

Intereft in the Land, and fo is the Difference. Asto 2d o
Reafon; The Def. ought to give Colour by former Letters Doél. pla. }7.
Patent, s.colove quarundam literarum patentivi: falt pred

the Pl 4 renementis pred’ anve, &c. pro termine, &c¢. ubi

nibil tranfivit; and he , fhall not fay that the Pl <laiming

colore conceffionis ftve dimiffionis, &c., but colcve literaryne
patentivum; &c. and that the Calour fhall be given in fuch

Cafe, appears in 7 H. 9. 14. 4. where in the fame Cafe; Co-

lour was given.

But it was refolved, That in Cafe at Bar Colour ought Do pla. 7.
not to be given to the Pl. And the Reafon that Colour fhall gr. ol ‘1693'5.‘
be given in a Writ of Enrry fur diffeifin, Writ of Entry in ¥-335. P
Narure of Affifes Affife, Trefpafi, &c. is, That the Law,

(which prefers and favours Certainty as the Mother of quiet
and repofe) to the Intent that either the Court fhall adjudge
thereupon, if the Pl. demurs, or that a ceitain Iffue may be
taken upon one certain Point, requircs that the Def. when
he pleads fuch fpecial Plea, that notwithftanding that the
Plaint. may have Right, the Def. fhall give Colour to the
Pl tothe End that this Plea fhall not amount to the gene-
tal Iflue, and fo to leave all the Matter at large to the Jury,
which will be full of Multiplicity and Perplexity of Matter.
And altho’ Colour 1s bat a Fiftion, yet lex fiugir ubi fulfiftit

wquiras : Vide Dolior and Student, c. 53.f. 160. But when Dog. gla. 774
the fpecial Matter of the Plea, notwithftanding that the PL
> had Right before, utterly bars him of his Right, in fuch
Cafe the Def. heed not give any Colour, becaule he bars the
Plaintiff of his Righr, if he had any; in which Cafe it
would be in vain to give the Plaintiff Colour, where it ap-
ears upon the Matter of the Plea that he had no Right.
%or therefore in a real AStion, as Affife, Writ of Entry
in Nature of Affife, Sc. if a collateral Warranty be plead-
e¢d, and the Defendant relies vpon ity or if an Eﬁop'pg:l
N o c
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. be pleaded, or a Fine levied with Proclamations, &¢. there
) Poft.97. b it is not neceffary to give any Colour, becaufe the PL is (2)
barred altho’ he had Right ; and therewith agrees 35 H. 6.

Lrefpafi 160. S0, and for the fame Reafon, H the Defe_m'i.

conveys to himfelfa Title by A& of Parliament, asitis

held in 3 E. 4. 3. 4. . when one juftifies his Entry by a

Caufe which binds the Pl or his Blood for ever, he fhall net

(5)Ficz. Tref. give any Colour: And therewith agrees (4) 2z E. 4. 4.2. .
ﬁiﬁ‘dﬁ&, ve,, Vide () 5 H.7.10.a. 3 E. 3. tir. Afl Butifa Man pleads
Da& pla. 76.b. & Defcent in Bar,yet the Def. ought to give Colour, for that
(<) Br. Colour binds the Pofleflion, and not the Right, as itisagreed in1g
(‘},J"‘Z;H p H. 6. 41. and (4) 2 (22) H.¢6. 5¢. a. i in Trefpafsfor Goods
Antea 9o, 502 taken away the Def. juftifies, becanfe he has Waif within his
Manor ; and fhews, that one flole the faid Goeds de quodam

ignoto, and waived ’em within his Manor, wherefore the

\ Def. feifed’em, it is good without any Colour, and therewith
fe)Frz.Co.  agrees (¢) 12 E. 4. 5.. But it was there heid by ali the Ju-
Br. Etray s &ices, That if the Def. had faid, that A4.-was poffefled of
Br, Forfeture the Goods 2s of his proper Goods, and that one 2. had flolen
%FraBJe'z‘s 62:Br- the Goods 2 fiupra, that he ought to give Colour to the PI
Doit.pl 77. for then he proves that no Property was in the Pi. fo he had
no Colour of A&ion ; but there in the fame Cafe he fhews

“that they were ftolen extra poffeffionem cujufiam igunoti ; {o

it is not denied but that the Property was to the Pl. and he

is not bound to fhew exprefly in whom the Property was.

{f) Do& pl.7>. The fame Law of 2 (f) Sale in Market overt, if he had
Rait.En.675.b. faid, That fuch a one fold them, he need not give Colour;
but if he fays,That fuch a one was poffefled of the Goods as

of his proper Goods, and fold em him in Market overt, he

ought to give Colour: And all this appears in the faid Book

te) 12E45b ©f (g) 12 E. 4. 5. . But I conceive, that the f2id Cafe is not
fupra, well reported, for the Reafon there given makes againft the
Opinion of the Juftices ; for their Reafon is, That the Ples

fhall not be good without Colour, when the Property is al-

ledged in a certain Perfon, becaufe it is proved, that no Pro-

perty was to the PL and fo he had no Celour of Aftion:

. Ergo it is a good Reafon that no Colour fhall be given, be-

caufe it is an abfolute Bar of the Property, and of all the

Plaintiffs right, as appears before. And {o is the Book in 52

5) Br. Col H.6.1.4.b.in the Ezmc Cafe when the Property is alledg’d
57 77T ina Perfon certain ; and therewith agrees (¥) 21 £. 4. 18. .
() Ant. 88.b, and (7)) 21 £.4.65. 4. And where in (k) 9 £. 4.22. 4. the
By lea Defendant when he juftifies for Wreck gives Colour 5 it is
B . Colour 5o held in 21 £.4.18.0. and 21 E. 4. 65. 4. that in fuch Cafe
Dot pla 78" no Colour fhall be given and the Reafon of all the other
(k) Fuez.Colour Books ai;‘rees with it. So when the Matter of the Plea

Br. Colour 33, bafs the Right of the Plaintiffy, no Colour fhall be gm
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Alfo when the Defend. entitles himfelf (#) by the PL himfelf, (4} noa. pi,s
no Colour fhall be given, 15 H. 7.6.(5) 6 H.9. 14. 0. Alfo (5)Br. Tref: )
when a Man pleads to the Writ, or to the A&ion of the Wrig, E’\“’é 8o.

- 0o Cuiour {l:all be given, /¢, 21 E. 4. 4. And for the Cale of ();r) Bx?l&irhi;
Ti-ues,which is the Cafc at Bar, he who juftifies for’em fhall :6.
not givc Colonr,for to whomfoever the Property is,and who- Po& pl. 76.

foever fevers “hem from the nine Parts, they belong to the f)é‘,).i?d's:}g; o

Parfon. And therewith agrees 12 E. 4. 12. (4) 21 E. 4. 18. b, () Br. Celour

& 65.2. (¢) And as to the faid Cafes which have been put on'§7:

the conirurcy Part. 1. Inthe Cale of (f) 21 E.q. 65. 4. where (,?é‘f,c,‘; 85,8'1)'

Coiour wus given in the Cafe of Tithes, Grian Ch. Juil, there Br. Colour 59.

held, that it was not necefary to be given, for fuch Plea was Dot pla. 7.

good without Colour 5 and as tothe Cafe of (g) 2 H.6.30.4. 1(‘{312’ E.465.20

therc Colour was given, but by no Rule of the Court,and the (g)Anr. 28. b.

Opin. in(h)19 H.6.1s not to the Contrary, inaimuch as he g'}gf‘cm 3o

took upon him to give Colour, if any was neceffary, but fuch Br. F;;,Q;‘;_”*

Colour which he gave was not good. The Cale of (7) 2 H34.is ments 9.

not of Tithes,but of other Goods, and therefore is not te be re- () 19 H. 6.27.

fembled to this Cafe. In the Cale of (k) 34 H.6.10. 0. no Z'Qb'ea 83. b.

Colour need be given, but there A%:/ rowards the End of #irz.. vlaur 7.

the Cafe, faith, If any Man tzkes my Geods or Morey, and By Colour 14

offers ’em to an Image, in that Cafe I am barred againit i‘)ﬂén“;_ e

him as of Goods (/) fold and tolied in a Fair or Marker, in Fiz Colow st

which Cafe no Colour fhall be given. And as to the Cafe of B Irele 7o.

() 39 H. 6.1. b. & 2. a. the Cafe of (#) Waif, when the QEK)ZAR“;,.?& ‘o.

Def. alledges that the Property was to the PL &c. It was Br. Vroperty 7.

refolved that no Colour fhall be given: And it appears be- Br Colour s. -

fore by (0) 12 E. 4. 5.b. and the other Books, that no Colour §,§§\fr§§‘a

$hall be given in Cafe where the Defendant alledges that the Br. Colour 37,

Goods ftolen and waved were bona cujufdam hominis jgno- Do P12 79-

ti; and in the End of the Cale of (#) 39 H.6.2. 4. the (\Z{\(n::; 9‘;7;,*_

Reporter faith, Quere, If it is neceflary in this Cafe to Fuz Coluur 28.

give Colour to the PL becaufe by this Plea the Property of &1y 6

the Horfes is not denied to be to the Pl before the Steal- go 1ons éa <

ing, and then it fecms the Plea is good without Colour ; and D. & pla. 72,

there the Reporter further faith, Z2de fuch Matter in a Re- (2) dipra.

plevin, az. s F4. 3. where he gave no Colour where he a-

vowed for Wreck of the Sea, and the Cafe which he means (4) Firz. Res

isin Hill. (q) 5E. 3. 3. a. Win. de Newport of Londor brought picvin 41

a Replevin againit Sir Henry de Nevil, Knt. and declared .

of the Taking of the Goolls to the Value, &c. 5. ten Lafls

of Herrings in the Town of Walring. The Defendant

pleaded, That the Lafts of Herrings were caft by Tem-

pet of the Sea out of any Ward upon his Land in

Walring, where the Plaintif had declared ; and that

the Defendant had Franchife of Wreck through the whole

Town, as appendant to his Manor of Walring, and fo

his own Goods ; Judgment if he fhould be anfwered to

this Writ? And in this Cafe two Points were refolved,

N 3 1. That
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(a) Ck;" Tit. 1, That againft this (2) fpecial Matter the Plaintiff was not
. 308> received to a fimple Averment, without anfwering to the
- Caule. 2. Notwithftaniding the Def. did not acknowledge that

(5)Co. EL 485 (2) the Property was atany Time in the PI. yet the Plea was
good 3, for when Goods are foynd in the Sea, then they are

out of the Cuftody and Poffeffion of every one, then the

Lord upon whofe Lands they are caift, need not acknowledge

whofe Goods they were; and the Pl by the Rule of the

Court was driven to anfwer: Wherefore he faid, that the Def.

took the Goods out of the Poffeffion of the Merchants and

Mariners, and the Def. was compelled by the Court to take

Iffue thereon: In which Cafe itis to be obferved, That if

the Def. had generally claimed Property, he fhould not on-

| ly fay that the Property was in him, but further, and not in

(> C>. 1i. the PL orotherwife he doth not anfwer the (¢) Declaration :
303. b. But in the Cafe at Bar, becaufe the Matter of the Plea bars
the PL of his right, he need not deny the Pl.’s Property. Noza,

(d) Do&.pl72 Reader, every Colour ought to have four Qualities. 1. (4) It
(¢)Fitz. Colour Ought to be a Doubt to the Lay People, (¢) 19 H. 6.-21. 4.
g, . 1t H 4.3.4.19 F. 4. 5. 5. 23 H, 6. 54. 10,20 H. 6. 8.36
L: g"“"%"l’i- H. 6. Trefp. 152.36 H. 6. 3. b. 20 H.6. 27. As where the
foe g ' Def. fays, that the Pl claiming by Colour ( f) of a Deed
Dot pla, 75. of Feoffm. &¢. that is good, for it is a Doubt to Lay Peo-
(f)Cro.Jsc. ple, if Land fhall pafs by Deed only without Livery, or
{;)”Hjﬁj ana not. (g) z. That Colour as a Colour ought to have Con-
fiod 159, 2, tinuance, altho’ it wants Effet 5 as if the Def. gives Colour
Butt.pla. 72: by Colour of 2 Deed of demife to the Pl for the Life of
' . 8. who was dead before the Trefpafs, that is not any Co-
lour, for it doth not continue, but the Def. may well deny

the Effeét of if, that he claims by Colour of a Deed of De-

mife to him for his Life where nothing paffed ; and fo there

is a Difference betwixt the Continuance of the Colour, and

the Effe€tof it. 2 E. 4. 19. . 19 H. 6. 21. 8. 9 H. 4. 3. 4.

8 H 6.9.4.14.4.38 K. 6.67. 9 E. 4. 17. 0. Vide 19 E.

(5) Dofipl.y3. & 3.0.9 H 7. 13. 5. & 14. 2. (D) 3. It ought to be fuch a
) Doct.pl.73. Colour, that, il it was of Effet, would maintain the Nature
of the Aétion ; as in'an Affife, to give him Colour of a

Freehold, and not as Gardian in Knights Service, 2. 4ff. p.

5 28 A p. 28. a3 E. 3. Aff 55. 22 H. 6.%. 2. b.nor to his

(2)Pe& pl. 73 Anceftor where the A&tion is of his own Poffeffion. 4. (i)
force 8. b. Colour ought to be given by the firft Conveyance as hag
been faid, otherwife all the Conveyance before is waived,

joH. 9. 14. .15 B 4. 32,418 E. g. 10. 4. 22 E. 4. 25. 4.

L. 5E 4134 a.21 H s 32,1 '

As to the other Error which was affigned, the faid
two Points were argued. 1. If the Letters Patent
ought to be fhewed by the Defendant, who juflifies
as Servant to him who has but Parcel of the Eftate
of him to whom the Letters Patent were grant-
ed, 2. Admitting that he ought to fhew them, if the
' Omifion
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Omiflion of this Claufe {Cur’ bic prolas’) be Matter of Sub™(4) Co. Lit.

ftance or Mattet of Form ; forif it be but Matter of Form, ;‘ﬁ;f'gg_b_
then forafmuch as the Plaintiff has not fhewed it particu- (5) Poft.f.94.3.
larly and exprefly for this Caufe of Demurrer, he fhall not Py 115. plss»
take Advantage of it by the faid Stat. of (@) 27 EL cap. 5. ‘;(’é(, &b
And as to the firfl, (5) Aufiin’s Cafe in 1 & 2 P, &5 M. Dy. Plowd. 560 bs
r15. was cited, where in an Informatien of Intrufionin the Co. Lit 6. 4.

Manor of Eaftfarieigh in Kent,the Def. pleaded the Letters 1o 35>
Patent of K. H. 8. to Sit Thomas IVyarin Tail, andthatSir zRol‘.é{e{; $91.
Fhomas leafed-to him for 36 Years, without fhewing forth Bridg. 2.
to the Court the Letters Patent ; and the Ld. Dyer in re (2‘9)';\%(_{;),92‘,*”
porting the Cafe, faith, Nota boc ; and this ftands, as it was Br. Aid deRoy
{aid, upon great Reafon; for the Leflee having but Parcel of 8-

the Eftate; the Letters Patent do not belong to him,. but to pB;"S 12‘;& de

his Leflor, and therewithagrees 29.4( p. 2. (c) A Earbread’s(d)1 Bult. 1'54a
Cafe, and the Reafon there given, is, Becaufe the Pa-6Co-38.b.
tent doth not remain with him who has but Parcel of the Pgi;‘;fg; a:
Eftate. Andin 28 H. 8. Dy. 20. b. in (4) Trefpals the Defi(e) Poft. o4. a.
faid, That the Place where was ten Acres of Land, whereof %f )2,%4“5 42:3.
the K. was feifed in Pee in the Right of his Crown ;and by d‘etzg;,;t:%‘}fans
his Letters Patent granted the Land to the Lady Carew for Picw. 148, b.
Term of Life, wholeafed to the Def. for Years, and averr’d Br: Montt. de
the Life of the firlt Leflee, and fo juftified, and it was mo—t(gsgﬁ. EL 67
ved if the Plea was good without fhewing the firlk Letters Gro. Jac. 372,
Patent 3 and it was (¢) held by Brown, Willowly and Bald-1 Rol Rep..
win, Thathe fhall'not be compelled to thew ’em, becaufef;f)l}if;vcam

- the Letters Patent do not belong to him, no more than a (f°) 143. b.
Sub-Collefor, (g) Under-Sheriff, or Incumbent, becaufe they g) ?‘igz Monft.
have not any Means to make their Grantors or Mafters to (3) paim. 7.
fhew ’em : And by them there is a Difference, when the (/)Cro. Jac.372.
Patentee grants over his whole Intereft, there the Patent.be- ! Rol. Rep.
longs to him, and therefore he fhall fhew it forth, but when 777477
he grants but Parcel, it is otherwife : And with the Cale 125.2b 226 a.
of () the Incumbent agree 5t E. 3. Monftrans des faits 197.,227-b, 317- b.
€5 (7) 31 H. 6.14 and the Cale of the Sub-Colleétor and E‘;?' 222:209'
Under-Shetiff, 22 H. 6. 42. 4. & 3. 1H.6.14. b. 12 E. 5.(k) Poft:93.5.93. b
Monftrans de faits 65. A Sub-Taxer fhall juftifie the Ta-Cro. Jac. 70,

king of Goods without fhewing the Commiffion ; butif (/) 173 ;5% *%%

: , 360.
2 Man will juftify the Imprifonment of the Body of 2 Man e S4s
by Warrant, he oughtto thew the- Warrant. 155

But it was refolved, That the Leffee for Years in the ‘;;‘fjd‘lf; o

Cale at Bar ought (#z) to fhew the Letters Patent made 222.a.

to the Leflee for Life : For- it is a ‘Maxim ‘in the Law, Dy:29- pl. 199
That if he who is Party or Privy in Eftate, or Infereft, or 3% ¢ ..
he who juftifies in the Right of him who, is Party or Privy Palm:g7. 1Rol.
pleads a Deed, altho’ he who is Privy cldims but Parcel of {¢p. 3322Rol.
the original Eftate, yet he ought to fhew the original ,.\)I%df,i’é’pgé'_
PDeed to the Court 5 and the Reafon that Deeds being Dot pla21s.

N 4 fo 15 E. 4. 16.D.

B2
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fo pleaded fhall be fhewed to the Court, is, that to every

(?)C“ Co 3% Deed two Things are (4) requifite and neceffary ; the one,

vig fgf' that it be fufficient in Law, and that is called the legal Part,

Co. Liz. 35.b becaufe the Judgm. of that belongs to the Judges of the

121.b225°2. b Taw 5 the other congerns Matter of Fad, f. if it be fealed

wnd delivered as a Deed, and the Trial thereof belongs to

the Country. And therefare every Deed ought to approve

itfelf, and o be proved by others: Approve it felf upon its

fhewing f_orrt]-n to the Court in two Manners, 1. As to the

Compofit. of the Words to befyfficient in Law, and the Court

{hall judge that. 2. That it be not razed or interlined in

material Pointsor Places, and upon that alfo in ancient Time

(5) Cro. Car, the Judges did judge ypon their view, the i2) Deed to be

3%9. ' void, asappearsiny E.3. 57. 25 E. 3. 41. 41 E. 3. 10, 8.

ﬁ"!‘ f;’;}; 'ab'h but of late Times the Judges have left that to be tried by the

T T Jury, 5. if the razing or interlining was beforg the Delivery.

3. That it may appear to the Court and to the Party, if it

was upon Condit. Limit. or with Power of Revocat. §5¢. to the

Intent that if there be a Condit. Limit. or Power of 2 Revocat.

in the Deed, ifthe Deed be Poll, or if there wants a Coun-

terp, of the Indent, the other Party may take Advant, of the

{o)Licfed. 183. Condit. Limitat. or Power of Revogat. and therewith (¢)

;f,eg; :6'5, 366, Litt. c. Conditions, £ 90 & 91.(d) 30 Aff- 34. agree. Aqd

Co Lit225.a.b. thefe are the Reafons of the Law, that Deeds pleaded in

() Br. Monftr. Coyet, fhall be thewed forth to the Courr. And therefore

d fais “ﬁ" it appears, thatit is dangerous to fuffer any who by the Law

in pleading ought to thew the Deed it {if to the Court, up-

on thegeneral Iffue to prove in Evidence to a Jury by Wit-

pefles that there was fuch a Deed, which they have heard

and read ; or to prove it hy a Copy: For the Vicioufnefs,

Rafures or Interlineations, or other Imperfe@ions in thefe

Cafes, willpotappeartothe Court 5 or peradvent. the Deed

may be ypon Condit. Limitat, or with Power of Revocat. and

by this way Truth and Juftice, and the true Reafon of the

Com. Law would be fubverted. But yet in great and notorious

(2)Poft. 93. 2. Extremities, as by Cafualty (¢) of Fire, that all his Eviden-

ces were burnt in his Houfe, there if that fhould appear to

theJudges, they may, in favour ot him who has fo greatlofsby

Fire, {uffer himupon the general Iffue to prove the Deed in

Evié. to the Jury by Witnefles, that Affliction be not added

(f) Co. Lir. to Affli&iion jandifthe Juryfindit, (') altho’ it be not fhew’d

?273-% 4 forth in Evid. it fhall be good enough, as appears in 28 (g)

@ISEVed-39. 4 5.5. but in (B) 12 A p. 16. the Judges would not fut-
{») Br. Graat ; g

6s. fers Deed to e given in Evid. which was not fhewed forthto

Br. g‘)gﬂ- 36. the Jury. Fide 26. Aff. p. ».the like. But the (7) Copy of a Re-

fo)‘ ‘3%51 PR cord may be fhewed and given in Evid. to the Jury for Re-

B cordsate of {ohigh a Wature, and fuch Credit in Law, that they

can’t bg praoved by other Means than by ‘emfelves and no Ra-

fure or Interlineations fhall be intended in them. And there-

fore a Copy of 2 Record being teftified to be true, is per-

‘ - | mitted

’
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mitted to be given in Evidence ; but the () fure Way is, to{2) Dol placit.
exemplify it under the Great Seal, or at the leaft under the i°°

Seal of the Court. And in the faid Cafe of Cafualty by (§) (4) Aatea g2,
Fire, there ought to be great Care and Difcretion in the '
Judges, for notwithftanding any fuch Cafualty by Fire, hein

Pleading ought to fhew forth the Deed to the Court, other-

wife his Plea will be infufficient, and Judgm. fhall be given

againt him ; for the Law will rather fuffer a (c) Mifchief in () 42 E 5 5be
a private Cafe, than an (4) Inconvenience, which by the (ffrljr'g; '
Breaking of the Rule of Law, fhould be brought upon the 1526, "
Publick, Alfo the Deed ought not only, as hath been faid, L“HSC&- 231,
to approve it felf, but it ought to be proved by others, /& by |2 R.3 Frz
Witneffes, that it was fealed and delivered ; for otherwife'Voucher g:.
altho’ the Fabrick and Compofition of the Deed be legal, ()soAllpl.27.
yet without the other it is of no Effett : And all this which 247

has been faid of Deeds, as to the legal Part; may be alfo

" affirmed of the King’s Letters Patent. And the faid Maxim

aforefaid is proved by many Authorities in Law ; and there:

fore in 3 H.6.20. b. 21, 22..in (&) William Pole’s Aflile, (¢) Fitz. Mon.
the Cafe was fuch : Sir Fobn Clynton, Knt. by his Deed in- ‘;6”"‘5 de ait.
dented enfeoffed William Davenrure and his Heirs, yield- B:. Monftrans
ing to the faid Sir obz and his Heirs the yearly Rent of de faits 5.
five Marks, with Claufe of Diftrefs; which Rent after the

Death of Sir Pobn, defcended to Six William Elington, Knt,

as to his Coufin and Heir, which Sir W/uliamn by his Deed

thewed forth, granted to the faid William Pole now Plain.

(who was a Lawyer) pro confilio impenfo £ impendendo,

26 5. 8 4. Parcel of the faid Rent, to have and receive to hini

for his Life, and that he was thereof feifed and diffeifed ;

and there WWefthury and others take a Difference, when the

firt Grantee grants over as gréat an Eftate as he had,

and where he grants a lefs Eftate; for when he grants

as great an Eftate as he had, by the exprefs Grant the whole

Eftate in the Rent remains in the Perfon of the {econd

Grantee, in which Cafe the firft Deed of Right belongs

to the fecond Grantee; and therefore in an Aflife brought

by him of this Rent, he ought to fhew forth the firft

Deed : Byt where he¢ grants a lefs Eftate than he had,

Jo. where he that has a Fee-fimple grants for Life, or makes

a Gift in Tail, the fecond Grantee fhall not be compell'd ta

fhew the firft Deed made to his Grantor, becaufe the Feere-

mains in the Leflor or Donor to whom the Deed belongs, and

to no other, and therefore he fhall not be compell’'d to thew

the firt Deed : But the Opin. of the whole Court was againft

the PI’, and the Reafon was, becaufe he is privy in the E-'

flate of the Rent, and claims by the firft Grant. Vide Lit.

lib. 3. c. Releaf. fol. 106. Note; () Every Releafe made to (f) Lit. Se&,
him who hasa Rev’n or Rem'rin Faét, fhall ferve and aid O Lit. 261
bim who hath the Freehold, as well cs hjm to whom the ¢’ \>"%
R 2 ' Releafe
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Releafe is made, if the Tenant for Life has the Releafe in

his Hand to plead; and the Reafon of it is, becaule there

is Privity in Eftate betwixt him in Reverfion, or Remain-

der, and the Tenant for Life; and yet the Deed doth not

¢4)>Ro. 3. belong (#) to him, but to him in Reverfion or Remain-
('? C°~bL‘“- der. In the fame Manner Littletor faith, (b) Where a Pe-
i 'saé&]z;'a'leafe is made to Tenant for Life, or to Tenant in Tail, it
a70. -~ fhallenure to them in the Reverfion or Remainder, as well
Lit. £.107.2.b. 95 16 the Ten’t of the Freehold, and they fhail have as great
Advantage of it, if they can fhew it ; but in Refpett of the

__ DPrivity of Eftate, if they can’t fhew it, rhey fhall not take

(@ (?g- Lit. Advantage of it: And therewith agrees 55 H. 6. (c) Mon-
a5, o firans des faits 118. where Prifiz Chief Juftice of the Com-
mon Pleas holds, That in' many Cafes 2 Man fhall not

plead a Releafe or Deed which doth not belong to him,

nor can have an A%on to recover, without thewing of

ity as if the Difleifor makes a Leafe for Life, who is im-

pleedéd in a Precipe, and makes Default after Default,

“and the Diffeifor is teceived, he fhall not plead a Releafe

made by the Diffeifee to the Tenant for Life, without

(#) Co. Lit. fhewing it. So the (4) Lord by Efcheat fhall not plead a
226. a. Releafe made to the Diffeifor by the Diffeifee without
fhewing it; neither fhall he in Rem’r be receiv’d without

fhewing the Deed, and yet it doth not belong to him, nor has

he Remedy to get it. And it was faid, That thefe Cafes were

ftronger than the Cafe at Bar; for when the faid Conand

made a Leafe to the faid George for Years, the Lefles

might bind the faid Conand by Covenant, or otherwife, to

fhew the Letters Patent’to the Court, when need fhould

be ; but fo can’t the Tenant for Life, or he in Remainder

or Reverfion, for there no contra@® is-made berwixt him

(¢) Co.Lit. who pleads the Deed, -and him to whom the Deed is made.
225 b./ b It is further faid in 35 H.'6. that it was agreed, (¢) That
(f) CotLi. Guardian in Chivalry fhall plead a Releafe made to his
225. b, Tenant, without thewing it, and that is adjudged as it is
Cro.Car. 209- there faid 5 and-(f) Tenant in Dower fhall plead a Releafe
Piliea 0o b, made to her Husband without fhewing it. And in 14 H.
(g) Br.Mor- 8. 4. 5. it is agreed by all, That he who is (g) Privy in
f’“‘*"“zde faits Eftate, as Feoffee,” Leflee for Years, &c. and he who ju-
é'(; Lit. 226.2. ftifies as (b) Scrvant to him who is privy, ought to fhew
(b)Cr.Jac.292,the Deed in Court which they plead, &c. And () in
317,360.  Debt againft the Heir he fhall not plead a Releafe made

. Co. Lit. 226. 2,

Plowd. 148.b.to the Executor without thewing it, for there is Privity
(7) Co. Lit.  betwixt them, and therewith agrees 13 E. 2. Monftrans

(2}:2'03131 6 b des faits 42.  And there is ahother Maxim in Law, That
P,_l)l;]/%;' " “where a Man is a Stranger to a Deed, and doth neither

6 Co.38.a: b.(R) claim the Thing comprifed in the Grant, nor' any
g’?“&i”’(}‘- Thing out of it, nor doth any Thing in the Right of the
defairs 170, Grantee as Bailiff or Servant, there he fhall plead the

Patent
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Patent or Deed without fhewing it. If the (a) Tenant(4) Dot placit.
pleads a Grant of the Lord with Attornment, he fhall not¥3” '
fhew it 5 and fic de fimilibus ; but when he who claims the
‘Things, or any Right or Intereft out of them, or juftifies
in Rightof the Grantee, there he ought to fhew the fir(t
Grant, as the fecond Grantee of the Rent charge fhall thew
the firft Grant, and fo fhall his Bailiff ; and the Grantee
of the Rent-charge fhall not plead.the Releafe of the Dif-
{eifee to the Diffeifor without fhewing it; for altho’ he
doth not claim the Land of which the Releafe is made,
yet he who has a Rent out of Land has a Right ‘in the
Land, which by Releafe-of all his Right will be extin-
guifh’d, and therefore he ought to thew the Decd in fuch .
Cafe ; and therewith agrees (2) 2¢ H. 7.6.b.and 14 H.8. 5. ff) Br'dM‘?’?"
‘The Diffeifee fhall not plead a Releafe to the Difieifor, nei- ,7':?3 ¢ fais
ther the Right in the Land, nor of Rent-iffuing out of the
Land, without fhewing it; for where one claims the
Thing to which a Releafe is made, or a Right or Intereft
out of it, the Law makes a Privity in Re{pect of his Eftate
or Right in the Land, tofuch Intent that he thall not have
- Avail of the Deed withont thewing it. Which Cafes are
ftronger than the Cafe at Bar; for in the Cafe at Bar, he
claims Eftate and Intereft in-the Land it felf which is de-
mifed by the Letters Patent, 4nd therefore he ought to
fhew them. And as to the Cales which have been urged
to the contrary, and fitfk to (¢) Auftin’s Cale, there js not
any Authority in the Book, that it was either allowed or
difallowed by the-Court ; and the faid Cafe of (4) Fatbread (‘i) GDY%"F"
in29 A p. 2. There the Prior alicn made a Leafe for l; Coeh
Life, which he made as Prior out of the Inheritance of the lowd. 560. b.
Houfe, and not by Force of the Letters Patent, by which ﬁ"- L’?G- a.
but a Chattel pafled. And in the Cafe of (¢) 28 H. 8. there gob. 5y,
Fitoherbert, Mountague, and Knightley held, That thezRol.Rep.yor:
Letters Patent ought to be thewed in fuch Cafe; € fi¢ gens lz\ndg-?;z
contra gentem. W Anerema
- And as to the fecond Point it was objefted, That it was29Af pl.z1.
but Matter of Form, and the (f) Subflance is the Grant ggffv.k’“ﬁ‘a“
of Queen Eliz. by her Letters Patent, which is confeffed by © ,j;'tf_l‘?
the Plaintiff by his Demurrer, And the Book in(g)6 F. Dyer 20
& 2. 4.D. was obje&ted, where Choke holds, that if one be Pli;%% 200
bound upon Condition to perform the Covenants in certain g Co. ;é,’gf"“
Indentures; and he pleads Perfermance without fhew- Pilm. 38y,
ing them in Court, and the Plaintiff replies, and fhews (679 Dott. pl.
a Breach, he makes the Bar good; for he fays, That () gco 1s0n,
of fuch Things which ate not matetial, the Replica-7Co.z25.a.
tion will make the Bar good; by which it was inferyed,
that the fhewing of the Indentures was a Thing of Form,
and not of Matter, Apd a Judgment was cited Aich.

29

[
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29 £ 30 Eliz. in this Court in the Mayor and Commonalry

{2) Cr.EL. 75, of (8) Launceftor’s Cafe in Trefpafs in Cornwall, the Let-
117, ters Patent of Queen Elizal. were plea{led, Jt. that Queen
. Elizabeth by her Letters Patent conceffzz, &¢. without fay-

ing (Cur’ prolat’) upon which the other Party demurred ge-

nerally, and the Plea adjudged good. But it was refolved,

(%) Cro.El.  that it was Matter (#) of Subitance, as_appears by the
153, 217. Caufes for which Deeds fhall be thewed forth. And as to
ék“i‘;'c i, the faid Cafe of the Mayor and Commonalty of Lauuncefton,
16,17 Car, 2. it is true, that fuch Judgment was given upon Argument of
cap. 8. other Points: But in a Writ (¢) of Error Mich. 30 &9 31 E-
:':‘6"3 Car-2. Jiz. upon the Statute of 27 Elz. Error was affigned, That
Hof,.t.;;. the Letters Patent were not fhewed forth 3 and it was re-
() Cro.EL 117. folved, That for this Caufe the Plea was infufficient in Sub-
' v ftance; and therefore it was refolved by all the Juftices of
the Common Pleas, and the Barons of the Exchequer, that

the Judgment fhould be reverfed. And of fuch Opinion in

the Cafe at Bar, were all the Judges of the Common Pleas

and Barons of the Exchequer, and fq the Judgment given

by the Judges of the King’s Bench in the Cafe at Bar was

affirmed. Obferve well Reader, this Cafe "adjudged by

all the Judges of England, and Barons of the Exchequer.

\ Nota Reader, as to the faid three Cafes put in 35 H. 6. fi.

(¢) Anteas. b, of the (2) Guardian, (¢) Tenant in Dower, and Tenant by
Co. Lit. 225.b.the Curtely, they are good Law: For as to the faid two
¢o) Anrea 3. > Cafes of Guardian and Tenant in Dower, there is a Diffe-
Cro. Car. 209, tence where a particular Eftate or Intereft is gained by the
2. Law, and where by the A& of the Party: In the Cafe at Bar,
Cso. a7 the Intereft is gained by the A& of the Party, who might
provide for himfelf; but when the Law creates the Eftate,

and the Deed doth not belong to him, nor ever was in his

Power, then he fhall not fhew it, as in the faid Cafe of

Guardian in Chivalry; apd therewith agrees 20 E. 3.

?arrpz’n Prefenyment 13. 33 E. 3. Gard. 16=. And there-

ore the Guardian, in Chivalry in a Writ of Dower brought

g‘)g Co.19.a.8gainft him, fhall not plead (f) Detainment of Charters,
Co. Lie. 39-2. becaufe they do not belong to him, but to the Heir, as it
D%&z.;gl'.px'sf-?ﬂ is held in 10 E. 3. 49, &¢c. The fame Law of Tenant in
Perk. fect. 361. Dower, as it isheld in 5 E. 3. Hors de fon Fee 2. 5 H. 6.
§9E-g~49- 21. 4.7 H 6. 1.a. 7 H 5.5.4 Vide 11 H, 4. 83. a.
e 0% 14 H.8. And foof (g) Tenant by Statute-Merchant, Sta-
Ver N.B.o.b. ple, Elegit, &¢. for they come to the Pofleffion by Ex-
'{3) %0- Lit. ecution of Law, and againft the Will of the Ter-Te-
;"é'p. 5.2, TNt who has the Deed; for, Fudicium reddisur in in-
Cro. Car. 209, vitum : And therewith agrees (20) 24 H.3.6.4. /. But
P (b) the Tenant by the Curtefy ought to fhew the Re-
(5')"(';{,‘_"13,:7, * leafe made to his Wife; for altho’ his Eftate be created

226. a, b.)'
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gy Law, yet the Deed belongs to him, and he had it in(4) Dog. pla
is Power, b_ecaufe the Deed was made to his Wife, and }'*

he may detain it during his Life. Zide 14 H. 8. 4 s.’Nore é?'c::g& b.
Reader_ w}xen a Plea amounts to the (2) General l,ﬁ'ue, and Cro. Ela-r'lg 4
the Plaintiff demurs upon it, if the Defendant will net [+ 413, 485,
plead the General Iflue, but join in Demurrer, the Cotrt 1 5131000
fhall adjudge againft him at the Common Law upon the Doéh‘gcogiud
general Demurrer, and after the faid A& of (2) 27 Eliz 18.b
upon fuch Special Caufe fhewed as was in the Cafe at Bar. S%L“' s03. 5.
And by thefe Reafons and Differences you will the better aig. 01
underftand your Books ; and the Books, which grime facie Winch 19.
to fome feem to difagree, are well reconciled, f,’;’ Jac. 1652
G

2 . Ca
Antea 33,5,

EDWARD
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EDWARD SEYMOR's Cafe.

MiChs I0 Ja(—:.- I. Iﬂ .B. R-

Wastanty. Etweeni William Heyiwood, Gent. Plaintiff in Ejeftione
1 Bulftr. 162. firme in the King’s Bench, and Sansnel Smith Defen-
E;‘g‘g:r" ts‘g.l'dant, upon a Demife made by Edward Seymor; Efquire;
Bad. 414. 9 Martii anno 4 Fac. of a Houfe within the Parith of
Carthew 101. St dune infra precinitum Black-fryars, in Warda de
Ix{:f QA-20 Fypringdon infra London, fot three Years, &c. and that
the Defendant had eje&ted him, &€c. The Defendant

pleaded Not guilty; and upon this Iffue a Special Verdiét

was_given to this Effe@ : Sir Thomeas Cheyny; Knight, was

{eifed of the faid Mefluage in Fee; and 6 Decembr. anno

1 Eliz. by his Will in Writing devifed the faid Meffuage

to Henry Cheyny his Son, (afterwards Lord Cheiy) and

to the Heirs of his Body; the Remainder to Fob# Cheny,

and to the Heirs Males of his Body; the Remainder to the

next Heirs Males of the faid 7’ homas Cheyny; and to the

Heirs Male of their Bodies; the Remainder to the next

Heirs of the faid Sir Zhomas for evers and afterwards

the faid Sir Thomas Cheyny died feifed: After whofe

Death the faid Henvy his Son entred into the faid Mef-

fuage, and was thereof feifed in Tail, with the Remanders

‘over in Tail, the Reverfion in Fee to him and his Heirs;

and 18 Decemb. anno 22 Eliz. by an Indenture enrolled

in the Chancery within fix Months, for a certain Sum

of Money bargained and fold the faid Meffuage to Wil-

lie *Higham, Gent. and his Heirs, by Force whereof

he entered and was thereof feifed accordingly, and after--

wards the faid Hewnry Cheyny, f¢. Offob. Mich. 22 E-

liz. levied a Fine with Proclamations,of the faid Mef~

fuage to the faid William Higham and his Heirs, with

' general
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general Warranty to him and his Heirs againft all Men. {4)1Saund.261

Williawn Higham 19 Decemb. anno 23 Ehz. of the faid fg.‘;ﬁ;g&gﬁ;a'

Mefluage enfeoffed Edw. Stanbope, Efq; in Fee, who 30 EL 805, Moor
Fan. anno 26 Eliz. enfeoffed Henry Lord Seymor in Fee, 625. Cart. 210.

k4 - '
who ulr. Oftob. anno 26 Eliz, of the faid Mefluage enfeoffed ) gﬂllgrr lgif .

Edward Lord Seymor in Fee; and that the faid Fobn Chey- Jenk. Cent. 51.
ngy in Remainder had Iffue 7%0.Cheyizy, and died; and af Antea ss.

terwards the faid Henry then Lord Cleyny Aied annmo 29 E?{fl;’;’ 55 71'b"

Eliz. without Iffue ; and that the faid Tho. Ches iy was Cou- Bulg: 165, Cro.
fin and Heir to the faid Henry Lord Cheyny, and the faid Car. 429.1Co..

T ho. Cheyny 16 Novemb. anno 31 Eliz. entred into the faid gg;;“;’;f 2
Mefluage, -claiming the faid Mefluage by Force of the faid 752.3C027.b,

Remainder in the faid Will; and that the faid Edward 8+.2b. 4Co2a.
Tord Seymor died, having Iffue the faid Edward the Lef- 23, b. 64. b.

. e . . . 68.a.b. 112.a.b,
for of the Plaintiff his Son and Heir, who entred into the 6Co.zy.a. 412,

faid Mefluage, and made the Leafe to the Plaintiff, as in 79.2.7Co.37.b.

A . ) \ _ 8Co.27.2.34.b.
the Declaration is alledged, and that the Defendant as Ser 0C0.16.b. 135,

vant of the faid 750, Cheyny, and by his Commandment, b. 10 Co. 52, 2.
ejeCted him, &c. Er [ fuper totam materiam the {aid De- 13C0.19.3Keb.

2. . ! V. 499.Cr.El8os,
fendant legitime intravit necne,. Furaroves pred. ignorant, £ Co.

&5 petumt inde advifamenrum Curie, €¢. And this Cafe Lic 150.4, Lir."
was argued at the Bar and at the Bench in the King’s Bench, Rep.122. 5E3,

and therein divers Points were refolved per rozane Curiam. g";‘f‘gﬁ“x

9. 1. That by the Deed indented of Bargain and Sale in- vowry 150.
rolled, the Bargainee had an Eftate (2) defcendible to his (¢)Saundasr.

Heirs, determinable upon the Death of the Tenant in Tail, E:i;%;}?;;\gr_erg&

and alfo he had the Reverfion in Fee expeftant upon the E- () 1Bulftr.162;
ftate 1n Remainder in Tail, and that the Wife of f{uch Bar-.164,164. Co.

gainee fhould be (%) endowed. And therewith agrees (c) 24 é‘;ﬁjfiigb'g.‘;""

E.3.28. 5. in Caley’s Cafe 5 but fuch Dower fhall be de- Moor 23, 220,
terminable by the Death of the Tenant in Tail ; J 2. It was pl. 359. 9 Co,

refolved, That the Fine levied to the Bargainee did not (‘5)6(:21)]5’1{:5;76:'

make a Difcontinuance of the Rem’r to Fobnu Cheyny, be- 2372.2b.3:6.a,
caufe it did not rouch or difplace his Remainder, and no E- 2 Inft519. 3

ftate of Freechold pafled by the Fine, but the Fine with Pro- {i‘e‘zn“g » 2113;

clamations corroborated the Eftate of the Bargainee; and 2 Teon.s3,157.
by the Statutesof (¢).4 H. 7.c¢.24. and 32 H. 8. ¢. 36. mdde 3 Leon. 10,221,
his. Eftate more perdurable ; for where it was (havinfg re- 227, 1And.170.

. . Poph. 108,
gard to the Eftate-tail) determinable upon the Death of the 38%.77.%.72;.‘1:

Ten't in Tail, now it is not determinable till Ten’t in Tail 79.2.86.b.87.a,

dies without Iue, butif the (f) Fine had been levied before ;’ff_';' ;’;?g’: i

Bargain and Sale enrolled, it had been a Difcontinuance 5 as Coyas.b. 7€0.
it was refolved in Hynde's Cafe inthe 4 Part of my Reports, 32- b 9Co.iap

Jo.70.0. but in the (g) Cafe at Bar the Fine operated upon the %l“;%lasbafg;’

Eftate precedent, which paffed by the Bargain and:Sale, and 38 Palm. 255.
is guided by the precedent Eftate, and no Conclufion; for Goldf.171,1727

he may confefs and avoid, as in (b) 6 R. 2. Eftoppel 111. f‘l‘;‘_”b‘?';gﬁjg;

J. 3. It was objected, That where by the Feoffment of the 5Dy 72.plis.
Bargaince the Rem'r of 7.Cheyuey was (#) difplaced and put ‘%36-8111- 2t %,
. pl.68.215.pl.32,
224. pl. 28,354 pl' 104, 256. pl. 9,270. pl. 21, (f) Cro. Car, 218, 321. 1 And 27. 113,28,
286. 2 Ard.161. O. Benl. 13, 14 Hob,222. Owen 69, 7o0. Poph. 49. Cro. El 917. 2 Inft,
671,67:.Godb. 218. 1 Leon.6. 3 Leon. 1, 2. Jenk. Cent. 5, 5t. 1 Bullt. 163. 2 Bulftr. 34. Moor
337, 338, 680, 631, 1 Co. 120. b.  (g) 4 Co. 91. 2. Hynde’s Cafe. (%) 1 Bultr. 164. Cr. El.
917, 6 R. 2 Kltoppel 211, 2 Co. 74.5. 73, 2. (¢) Cro.Car. 155. 9 Co. 106, a3 Jenk.Cent. 51,
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(%) 5Co.1c6.a. to 2 (#) Right, fo as the Warranty in the Fine defcended
upon Fobn Cheyngy, who has but a Right, and therefore
fhall bar him :” It was unanimoufly refolved per zotam Cu-
riam, That this (b)) Warranty fhonld not bar the Remain-
1. derfor divers Reafons. 1. Becaufe every Warranty ought to
01 Bdlfr.  be knit and annexed to an Eftate, for every Warranty (¢) hag
gg?ﬂ:;’f its Effence by Dependency upot an Eftate ; and in this Cafe
) at the Time of the Fine levied the Warranty was annexed

to the Fee-fimple determinable upon the Death of the Te-

‘nant in Tail without Iffue, and to the Reverfion in Feey

but did not extend to the Eftate of 7obn Cheyney in the Re-

mainder, for that was not then difplaced or devefted, but

continued in him, for Fobn Cheyney at the Time,of the Fine

levied, and after, was feifed of his Remainder. Then if the

Warranty at the Time of the Creation of it be annexed to

an Eftate; the Conufee by his Feoffment or other A& can’t

extend it farther than it was at the Time of its Creation 5

and therefore when the Eftatetail; to which the Warranty

is annexed; is determined by the Death of the Tenant in

Tail without Iffue, the Warranty, which had its Effence by

(#) Cart. 240 Dependancy, is alfo (4) determined, for then there is no
Eftate which will fupport it s And therefore it was agreed,

That if a Man makes a Gift in Tail; and warrants the

Land to hinx and his Heirs, and afterwards Tenant in Tail

makes a_Feoffment in Fee, and dies withour Iffne, the

(5 Co.Lit.  Feoffee fhall not (¢) rebut the Dénor in a Formedon in the
”Bs'lat' s Reverter,; becaufe the Eftate; to which the Warranty is an-
;C‘;fg; .. mexed, is determined : But it is held in 7 E. 3.34 & 35.
Vaugh. 389. That if 2 Man makes a Gift in Tail, and warrants